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The major purpose of thls study lS to investlgate the meanlng and

SRR,
@ ry A

")*Qtfff‘f*scope of the prlnc1ple of self—determlnatlon as manlfested by the f”;. fff;

'fipractlces of states w1th1n the context of the Unlted Natlons.~ The \

"‘approach adopted 1s an 1nduct1ve one that seeks to derlve the meanlng

‘ and scope of the pr1nc1ple from several sources, ln partlcular the

|
|

o .__1.pr' ?_'f'fffpractice of states, resolutlons and dec151ons of the General Assembly
} . S ,
f

”and Securlty Councll declslons of the Internatlonal Court\\ﬁ\Jﬂsticgtfzer
. S S B e O

Hfand ertlngs of authorltatlve pub11c1sts..n

The thesrs is. d1v1ded‘1nto 31x Chapters.x Chapter I prov1des an o
ni‘overv1ew of the problem and develops a ratlonale for the study. Chapter
”';II prov¢des the hlstorlcal background of - the prlnc1ple of self—determlna-'f'

h-tlon._ Chapter III deals w1th the practlces of selected states and that

L
'

o of the Unlted Natlons and tr1e§ to evaluate the conSLStency of such .

",:practlces 1n matters relatlng to self—detérmlnatlon. Chapter v addresses f.*"

H

*the 1$§ue of sece551on and its relatlonshlp to. self—determlnatlon. Chapter»s

‘”_CV surveys Jurlstlc and other legal llterature 1n an attempt to determlne »

':whether the pr1nc1ple has emerged as a. legally blndlng norm under 1nterv :
i :d»- SR 'fnatlonal law., Flnally, the conclu51on attempts a deflnxtlon of the

ipr1nc1ple, examines its present status in 1nternat10nal relations and

',attempts to predict its future.‘

2o e Gy
-
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:j' : » ) | o v’ g. e . | ' . . : . ."
o C.CHAPTER I- A R
* INTRODUCTION" S
" The Problem Of Definftion D f" , ?" TR ; Y\u_ T
— The term self—determrnatlon 1s used more frequently and w1th
B ’ U e S L s
o “more pa551on than most other terms 1n contemporary 1nternatlonal rela-"”/.-"
e . v

f"tlons.; Durlng the last two decades, an enormous amoupt of llterature : :
‘ . - : e

I

;has been produced on the subject and at least two 1nternatlonal Judge—d

‘Qments have made spec1f1c reference to a "rlght of self—determlnatlon "l

In addltlon to the emotlons generated by the term 1tself, 1ts e

\:v

j;;hf il;;mrnlmlze the confus10n for thlS thesxs, the follow1nq words w111 havef‘_fsﬂlﬁ;ﬂbi

o ﬁ;the meanlngs 1nd1cated Natlonalltz w111 be used not in tgg 1egallst1c‘fhl'“ Ct
"sense as an equlvalent of c1tlzensh1p, but rather to lndlcate any group
":-of people who hold shared cultural and soc1al values -- rather than i;]'?mfri'fﬁ,f

. \'-

R speaklng about“cultural, ethnlc, rellglous and llngulstlc homogenelty,_fi

e the word atlonalltx w1ll be used synonymously w1th all these.. Because,p.v*'“'

‘:some natlonalltles (ln thlS sense) transcend artlflclal geographlc

.'boundarles, 1t lS not 1ntended that the natlonalltléé should be con-‘,”T
E flned to a’ spec1f1c-terr1tor1al Jurlsdlctlon.: The word-nation'willi:-f"
’Vrefer to a group or groups of people who share common sentlments towardtff : H}ﬁ)t;;:;

- igthelr polltlcal,exlstence;' Nationalism w111 be used to descrlbe that :ﬁﬂ

sense of ldentlflcatlon w1th a partlcular state (an ex15t1ng or futuré state)

V.w’whether or not 1t arlses from one natlonalltx. To 1llustrate, there S ;»”;“
» , 1 .




N

' Uf* groups to be the oppres51ve 2

o and ln what manner? :ff'

. B . ] e . : : B :
w1ll be occa51on *o. speak of Canadlan natlonallsm though there are
. - PREEE A C

¥

several 1dent1f1able natlonalltles 1n Canada. On the other hand, we can -

speak of Somalla natlonallsm where the natlonallsm 1s essentlally a:

-'result of one’ natronallty j"";*,;,r‘l S f'v'? . f,"' _' .* -

B

7

The clarm to a rlght of self—determ;natlon flrst became 1mportant
» /’ L - b

- N %
1n the 20th century,,as the plea di the oppressed natlonalltles of -

fEastern~and Central Europe/for 1ndependence. Later 1n the century, 1t

/. . . ‘ : A

. -became the;battle-cry of many colonlal peoples—who were struggllng for<

'1ndependencé from colonlal domlnatlon. More recently, self-determlnatlon ﬂ'

/ B

Vllhas become the clalmed rlght of many groups—of people all over the world, B

2

N . R . .
3‘and 1n such dlverSe c1rcumstances as Quebec, Northern Ireland Kashmlr '

'ﬁj'and Er'trea. In/addltlon,_llberatlon movements such as the Palestlnlan

A
/

B Jleeratlon Organlzatlon (PLO), South-West Afrlc Jeoples Organlzatlon

/ :

’-(SWAPO) and Pollsarlo have equated thelr struggles for lndependence Wlth :?ft

/ SR :

;i<what they con51der to be thelr rlght of self—determlnatlon. In all

h;these cases, the motlvatlo for 1ndependence 1s consmdered by these

r'. . - 2 (.

tgre of the state to whlch they belong.,t

/

/
ey

v
/

. self-determlnatlon has the doubtful dlstlnctxon of belng one qf the

A
/,

most confused and controver51al expre551ons 1n the lex1con of 1nter—b’

. natlonal relatlons.‘ Many of the wrlters who have addressed themselves

-
[
:s*i

- to thlS subject h?ve strlven to answer baéically the same questlons._f°i

.“~ J
What lS the meanlng and scope of self—detegmlnatlon? Is 1t a legal

rlght or mere polltlcal ]argon? If a legal rlght, who ‘is entitled to lt

Yet 1n sp;te of or perhaps because of, lts great 51gn1f1cance,;t:jfﬂﬁ




Slnce the perlod of wOrld War II the prlnnlple has galned w1de

: currency in 1nternat10nal relations, and a vast amount of llterature. -

v

Ve

T ;has emerged that attempts to answer these questlons 1n order to remove S

some of the confus1on surroundlng the usage of the term. Unfortunately,

[

3'ﬂbSt Of thlS lltereture lS constralned by a rather serious- methodologlcal"”'"'"J

v

‘problem. Wlth a few exceptlons, wrlters begln thelr analyses already

!equlpped w1th thelr ‘own deflnltlons of the pr1nc1ple of self determlna-.

G

-lon whlch are not derlved from the practlces of states, but deduced

ML

>‘v 3 . ' ) . - . ,’
Erlorl from polltlcal doctrxnes.x 'In.other words, many wrltersvconcern :

40'

-themselves w1th what self—determlnatlon ought to be, rather than what 1t

’a.

ctually 15.4‘ As a result, they have only added confu510n to the mean-fﬁt

; e . ) :
“:1ng and scope of self-determlnatlon so that 1t has become progressrvely
L

fdlfflcult for anyone to handle effectlvely clalms and counter-clalms[for df'~

1 :

a rlght of self determlnatlon, espe01ally when such clalms are belng \

;5'rarse’.w1th1n states.;lyi E ,5Q¢_':mfg‘jf;;ggg’.ifj”,'”

.»\-

”or 1s 1t wlse to suggest that beCause of 1ts complex1ty and

B 7}d1v1$1ve nature, the term be dropped altogether from the vocabulary of

V"*-flnternatlonal relatlons and 1nternatlona1 law.~ Whlle 1t is’, true that

“’_sthe era of colonlallsm 1s comlng to an end lt 1s also true that w1th

5fthe 1ncreas§ng number of Elural states, (states Wlth more than one

i B o

i

"dnatlonallty), the 1nc1dence of separatlsm based on the pr1n01ple of

kR PR

| , . e : I
_self-determlnatlon is also on the 1ncrease.; Hence Lt 15 necessary to

o . 0
(3

-,establlsh generally acceptable rules and crlteria for ‘a right of self-' .’

&.

'_determlnatlon because, whlle a clear definltlon of the pr1nc1ple ln

e ltself does not solve cohfflcts, 1t may be asserted that per51stence of
vconfu31on of terms conslderably lowers the expectatlon of unamblguous

¢




,-appllcatlon of the pr1nc1ple and tends to lnhlblt 1nc11natlons of
partles to submlt to peaceful settlement Thxs deflnltlon can be

"‘derlved oniy from the practlces of states for the srmple reason that ‘

. fto 1n51stron a deflnltlon, 10g1ca1 or doctrlnal as lt mlght be, that

‘"f;scope of the pr1nc1ple of self-determlnatlon as manlfested by the f?fj; :i&}f'

:fjp’What 1s the meanlng and scope of self—determlnatlon as 1t has evolved

",thlstorlcally? What does the pr1nc1ple mean 1n the context of the U N ?

‘:fethe relatlonshlp between the prlnCIples of self—determlnatlon and

vzﬂasece551on and how does the U N _deal w1th clalms for sece351on w1thout gt'

”f'mltted to the preserVatlon of the terﬁitorlal 1ntegrity of states?7

'}rule?

JNISGEKS tO derlve the meaning and scope of self-determlnatlon from varlous ;J;~*':

(- v . ), . 'a.

»states are generally prepared to be bound by that to whlch they have

o
Iy

H;.f'naccorded acceptance, 1mp11c1tly or. expllcltly It would be mlsleading

A
v s .

w0uld be, 1ncon515tent w1th such practlces. i

NThe Problem for Study ":f’"'};;j'iu ':fJVngtnjl.f:°f:¢3u~f ;),;“5}:'”1

(ST

The maln purpose of thlS'StUdy 1s to 1nvestlgate the meanlng and ,‘Q"E;Nh

* . ‘;A. . ‘.-

BR

h:practlces of states w1th1n the context of the Unlted Natlons (U N )

':;fTo do thlS, the follow1ng pertlnent sub-problems w1ll be addressed

:"4(

Toay I

A

\

’.VlAre the practlces of states conSLStent w1th that of the U N ?’°What 1s fﬂh9<'5'

.r‘

.s‘contradlctlng some of 1ts cardlnal prihcrples, for example those com-ﬁ,peft“

= S

e K

R Flnally, 1n the llght of answers to se questlons, to what extent ma .
A Y,

”fthe pr1nc1ple be sald to have emerged as an 1nternatlonally blndlng ;é¢ :

'°‘ . e . o o - . _.l' O T s oD g

.e?.‘ S T T P e .::("«.

N

The approach adopted in thls study is an inductlve one that

EU SR

;. . o“

L 5

'sources. Therefore, no. propos;tlons or a prlorl conclusions regarding \\,l-~'

’;;va"»*'




- historically.-. o A'_ e

1

the- deflnatlon of the pr1nc1p1e will be prov1d%d at thls stage oﬂ'the

thesis. ‘An attempt w111 be made 1n ‘the following Chapters to 1solate

~ 0

A
.

and discuss.thetvarlous meanlngs of the prthiple as it has evolv@d

3} . : : . . ,
ﬁvidehcevfor state practice may‘be“fouhd from an.analysis'ofb
individual acts of.states;vaﬁomever,’this uouldhbe:anienormous task aud‘
certainiywbeyond the scope of'this“thesis ihstead, the U N. General
Assembly - p0551bly the‘"areatest concentratlon of dlplomatlc act1v1ty |
in today s world"8 - w1ll beithe maJor sourde for thls‘ev1dence.' Wh;le
this ‘narrow focus does not allow for an exhaustive comparison of state-

ments made at the u. N w1th actual\practlces of 1nd1v1dual states an .

attempt w1ll be made to examine . the actual practlces of a few selected i

' states, outside the U.N. puryiew, on matters ¥plated to self-determina—

o a

tion. L |

Reference will be made throughout this study to "U N. practlce“

Obvxously, ‘the U.N. does not have its own practlce that is separate

T e

~ from, and 1ndependent of,the practlces of ltS 1nd1v1dua} member states.

e

Hence, "U. N practlce" will refer to resolutlons, espec1a11y those of a

’general nature whlch.purpott'to apply_to all relevant situations,‘and

S

&

‘\recommepdatidhs, usually passed by a substantial majority of the membgr

v

states, and decisions.of-the Security Council; The releVance ofvsuCh

-,
practlce lies in the fact that this may prov1de ev1dence of the N

requxsxte 1nternat10nal practice that is essent1a1 for determlning the

S

-meaning and~scope of self-determlnation. In so far as the U N. reflectsL

: the v1ews and practices of its member states U N. practice may be seen

to represent a substantlal portion of 1nternational practlce.'

» ) i



, Organization of the»TheSiS‘

*

N - v

The the51s is dlvided 1nto six Chapters. Thls Introductlon
. \ N

prov1des an overv1ew of the problem and develops a ratlonale for the -

,study., Chapter II pr?@ldes the hlstorlcal background of the pr1nc1ple

. I
of self—determlnatldn and shows how the prlnc1ple has changed both in.

B meanlng and emphasls from the Flrst wOrld War to the present tlme.

Chapte;\lfi/deals spec1f1cally w1th the practlces of“selected states

: \
and that’of the U N. and trles to evaluate the con51stency of such '
. : . \ ;, AR

practlces ln matters relatlng to self-determlnatlon._ Chapter IV

' tlally threaten the stablllty and terrltorlal 1ntegr1ty of. states.' The'

flfth Chapter surveys both Jurlstlc and other legal literature on the

© addresses the complex 1ssue of seceSSLOn and seeks to demonstrate the .

relevance and appllcatlon of self-determlnatlon 1n matters that essen—',.:‘

legallty of the pr1nc1ple of self—determlnatlon and assesses the extent

to wthh the pr1nc1p1e could be deemed an 1nternatlonally blndlng rule._

Flnally, the Conclu51on synthe51zes materlal prov1ded 1n the precedlng,ﬂ

Chapters, attempts a definltlon of the prlnclple of self—determinatiOn,

5

examines 1ts present status in lnternatlonal relatlons and attempts to :

predlct its future.{'

.

s,

e

o 2 . - .
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N 'FOOFTNOTE‘:S'

See especr\ly, the Legal Conseg_uences for States of the* Contmued
Presence of South Africa in Namibia® (South West Africa) ‘Notwith-

standing Security Council Resolution 276 (1970), International ,
Court of Justice Reports (hereafter crted as 'ICJ Rep.), p. 16; and '
the Advisory Opinion on Western Sahara (1975), ICJ Rep., p. 12,

. For a discussion of the significance of these cases for a legal

rlght of - self—determlnatlon, ‘see pp. 102-104 below.»f

. See pp.. 11-12 below for an- addltlonal dlscu351on of these w0rds.

M. A Shukr1 1s a victim.of thlS approach See hls The Concegt of

»Self-Determlnatlon at the United Nations (Damascus Al Jadidah Press,
, 1965) . - . e S

o '

W. Ofuatey Kodgoe attempts a non—doctrlnalre approach 1n hls

» recent book, - The Prrncrple of ‘Self-Determination in Internatlonal .
. Law (New York Ne llen Publlshlng CO., 1977) i

: See Arnflna Jorgensen—Dahl "Forces of Fragmentatlon 1n the-'

Internatlonal -System: The Case of Ethno-Natlonallsm," Orbis- 19
(1975): 652-674, for an 1nd1cation of  the magnltude of world

‘secesslonlst threats.v-

’fBenjamln RlVlln, “Self—Determlnatlon and Dependent Areas,"_,
_Internatlonal Conc111at10n 501 (1955)~ 199 200

”-See U.N. Charter,. Artlcles 2(4) ‘and 2(7) . : .
’»Source' ‘Leland M Goodrlch et al., Charter of the Unlted Natlons.
‘Commentaries and Documents (New York; Columbia University Ptess, .

1969), pp. 675-699. All future references to the Charter will
be ‘from this source.’ el

;,:Ofuatey—chgOe, p-1l. 'j] A «<tr | -



‘ Pre-World War I Background

CHAPTER 1T

R THE HISTORY OF SELF-DETERMINATION
. ' g¢

[

v

The hlstory of!éelf-determlnatlon goes back to the beglnnlng of

I

' government. All oppressed people have clalmed lt w1th dlfferlng degrees .
4of success and fallure and revolutlons have been waged in the name of
- self—determlnatlon leadlng to the creatlon and destructlon of states.-

1 VPOllthal phllosophers have addressed themselves, dlrectly and 1n— .

-':\‘dlrectly, to 1ssues related to self—determlnatlon. Thus, Machlavelll

' 1 o SRR
L sub]ects.;_. v-b.‘, S

‘ .

Q(1469 1527) &dvocated ruthlessness on the pant of the Prlnc; (MOnarch)

I

. as a- means for the attalnment of power -—»thL people were not 1nherently

v

o spverelgn 'nor dld they have the ablllty to determlne what was best

(8

'”forfthehSelves. Only the Prlnce had the wxsdom and capablllty to
' determlne what the people needed.v Therefore, for Machlavelll, self—."

-determlnatlon\vas not a rlght belonglng to all people. Such teachlng

-~

_1nfluenced Monarchs to dlsregard not only the basrc rlghts and 1nterests

of people out51de thelr klngdoms, but also the rights of thelr own '

-

L1ke Machlavelll Jean Bodln (1530-1596) saw. soverelgnty ‘as con-

: ferrlng upon the klng absolute and perpetual power over hlS subgects.zx

For- both phllosopher& therefore, self-determlnatlon was not an 1nherent

’rlght belonglng to’all The egerc1se Qf basxc rlghts was dependent upon

. the whims and wishes of the rulers.'



) .
‘The. prlnciple of self-determlnatlon dld not, however, assumeg‘

P

S definltlve status of a polltlcal nature in the West untll the Amerchn’

_and French Revolutlons. _ ; :
5 . ] : T : . IR

. The American Revolution~<
.:'The'American colonists resented'domination from across the sea}
especlally the 1mp051tlon of taxatlon w1thout representatlon. They 1n—

fﬂvoked natural law and natural rlghts of man and drew 1nsp1ratlon from

e

‘the wrltlngs of John Locke (1632-1704) who taught that polltlcal N

soc1etxes were based on. a soc1§l contract and the consent of the people
B N N ! g R - i B x
‘-who composed them, each w1111ng1y agreelng to submlt to the 1nterests of

"“{the-majorlty.. Locke also stated that upon entrance 1nt0'soc1ety,¢<

1nd1v1duals retaln an 1nherent rlght to res15t oppresslve authorlty. g
. ) - _“ 5 / ;

The ultlmate dec151on of when soverelgn power has been unlawfully ex-'
, RS . . ; .

s

}-ceeded thereby justlfylng re31stance,‘rests w1th the people themselves._' _Il"-'

1 A

At.Locke added however, that thlS step would not be taken llghtly but only:_]_ o

' 5
, 1n the wake of "a ong traln of Abuses, Prevarlcatlons, and Artlflces."

It was pred mlnantly theorles of Lock that 1nf1uenced the

ji’Amerlcan Declarat on of Independe ce. In c n51der1ng the Amerlcan o

Ty

- , /
vwith overthrow1n the Brltlsh rule but: als w1th ensurlng that the /

e

g,government was, emocratlc. /Selfrdet rmlnaﬁlo ln the context of the

‘.\ K \»
\Amerlcan Revolu ion,. therefore rhad two 1¢portant dimen51ons. removal
N er R

Ji
i

of forelgn coldnial rule, and eFtabllshment of a democratlc government

o



(b

B

N l(.).

,Both dimenSions have been used ld later debates on the meanlng and scope
“of self-determination. These dlmen81ons w111 be addressed 1ater in the

v_yChapters dealing w1th decolonization, secession ‘and human rlghts. U R

AN

" The French Revolution.”gj S s~g5’, o :_;, f .
The French Revolution was ‘a rejection of the dictatorship of the

- POllthal doctrine assoc1ated w1th Machiavelli.r The.raison_d'etre of

‘”;the Revolution was that government should be based on the w111 of the 5:‘ rl

'3prOple, not that of the Monarch Influenced éy the writlngs of\ ud

”»phifosqphers llke Montesquieu who stressed the deSirability of separatlng
i ‘ o A
,the powers of government in order to prevent tyrannical rule,scand e

IS R . <
L g r N
b

.'Rousseau who denounced inequalities 1n soc1ety and proposed a theory of

‘"f:; socxal contract, those opposed to the monarchy re3ected the tyranny of

the anc1en reglme and demanded a commensurate share in government

:farguing that their rulefs ought to be their agents, not thelr masters. : gifjf,i‘p';
7:3Ihe Constitutlon of 1789 and the Declaration of the Rights of Man and

\

Citizen asserted these basic rights of man.?;

g ‘

,.‘

PR

Thus, both the American and French ReVolutions trled to put 1nto ‘
7pract1ce the ideas of freedo' and equality. No group of people whether
out51ders (American Revoluti n) or from wrthin (French Revolution) had

‘fany right to oppress others and rule them w1thout their consent. These




S

'f;§£~'

'lof m1nd whlch lnsplres people to assert that “the natlon-state 1s the

Natlonallsm and Self-Determlnatlon Durlng World War I

What 1s natlonallsm? Natlonallsm has been descrlbed as a state’

1deal and only legltlmate form of polltlcal orgam.zatlon.9 W1th the '

upsurge of natronallsm, the natlon has become the deslred foundatlon of '

'the»state.; Inls Claude observed that natlonallsm has anected 1nto

3 polltlcs,’"the pr1nc1plq that natlonal and state boundarles should co—f o

"%-1nc1de == 1. e., that the s&ate should be natlonally homogeneous, and

| "the natron should be polltlcally unlted "

'groups of people who are terrltorra/ly-based

:erssence a subjectlve phenomenon" and adds that

g o ..jft", '_fi R

' Accordlnq tO the argument above, theéfquatlon of a’ natlon and aLQ

ot . RO

:V'state would be correct only when the asplratlons of. natlonallsm have {‘.'
’flbeen fully reallzed . Unllke a natlon, a state is an. art1f1c1al creatlongyf

.-the word slgnlfles attainment of polltlcal 1ndependence by a group or

v

ll

2

o hand represents a more natural group, bound‘together by certaln factors j,-"

over whlch 1ts members have no control These factors are not ea51ly

¢

‘-°1a551flable' Sane many Of them, such as’ "a feellng of closeness"‘are;fVT‘
' gtoo subjectlve to be dlstrngulshed clearly as a characterlstlc of a

‘natlonal group Claude has argued conv1ncingly that "natxonallty is. 1n'

e

SA group of people constltute a natiOn when'
‘.feellngs may’ be related; as cause or: effect,v'

.~ to observable characterlstLCSaof the group, .
~ there is no uniform or necessary pattern of.

objectlve factors whence national feeling . 12
is. ﬁerlved or in whlch it manrfests 1tse1f ﬁx\ .

‘ Viewing natlonallsm and natlonallty from thls perspective is use- :

ful in that it avoids the pltfall of ldentlfylng national groups wit4

A natlon,on the other »,;;'f

‘they feel that they do.... While these . =~ ' - . Lo
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;"*vAmerlcan natlonallsm. =

'Ll‘separate states.lgf

epressed because they were deprived of rlghts and prlvileges enjoyed by

oo

soc1olog1cal varlables llke religlon, caste, ethn1c1ty,'race and language.,-{AvV

Accordlng to Claude 8¢ definltlon therefore. a natlon could encompass more.

thansone'ethnlc,,llngulstrc or religious group.- It is in'this sense that_

-struggles agalnst colonlallsm 1n Afrlca, A51a and Latln Amerlca may be
‘ “properly referred to as natlonalist struggles ln splte of the fact that
. in most cases, more than one ethnlc (1n some cases raC1al) group was 1n— )

,“volved.u It 1s also in thls sense that one can talk of the Canadlan or -

B

“-fNatlonallsm in Eastern and Central ﬁ'rope lai?if_1*!17,_:f_*;-y_f,v:_g y;;

.“.»-

5fﬂ of natlonhood ' Hlstorlcally, the Renalssance created centrallzed

: jdynastlc states from whlch soverelgn states later arose,‘ The absolute

i “v"“a.

: ;monarchs destroyed the varlous feudal and local alleglances and thereby

v

““75i>made the 1ntegratlon of all loyaltles 1n one center poss1b1e. The state,;f“l
'as 1t was created,_centered on the Monarch Several natlonal groups

w were placed under the Jur51d1ctlon of a single Monarch These natlonal : y

L f

‘Qgroups - or natlonal mlnorltles as: they were later descrlbed - were _f:“”

V'eas1ly 1dent1f1able as natlons on the ba51s of thelr cultural, ethnlc f

'7and llnguistlc homogenelty Cobban p01nted out that some of these

C i . LN

‘groups, such as the Czecﬁs, Serbs and-Poles, were 1n fact well-organlzed

‘,,)

bjand pollt;cally consclous and had the potentlal tO form}thelr own

e In many parts of Europe, natlonal mlnorlties suffered under the ,
. - : 0.'.

rule of some states. These mlnoritles were generally considered op-

-



. oppressed mlnorltles were 51tuated By the beglnnlng of the 20th

- other national groups in the_sameistate“and.moreroften‘sufferedtactual“

rcentury, that whole area was "occupled,:

1

L 14 : R
,persecutlon. . . S .

&

Wlth the growth of natlonallst fervor in Europe, the oppressed

;mlnorltles began organlzlng for the purpose of llberatrpg themselves from

1

'what they con51dered allen and oppre551ve rule. The restlessness was o

= felt more in Eastern and Central Eurdpe where the majorlty of the '

o the exclu51on of almost any

o Attempts by these natlonal groups to separate themselves from

e

_lthelr parent states and form thelr own 1ndependent states have been

¥ of thelr (the Allles') enemles to be drastlcally reduced

| ;idescrlbed by hlstorlans as.struggles for natronal self—determlnatlon;¥iji:
::IrThe mlnorltles'used the same term and byathls thev meant polltlcal ltf'fi'
fiiglndependence. The‘usage of the word nat10na1 seems to 51gn1fy thei
'fsgghomoqepeous character of the natlonal‘groups struggllng for 1ndependent
':nfstatus.g The alm of the Allled Powers after WOrld War I w1th respect to t

S

hy]the pr1nc1p1e of self-determlnatlon, was to apply 1t as understood by ;pf"'

Y

Lf-fthese groups - for the freedom of the mlnorlty groups 1n Eastern and H"

",Central Europe._ In 50 d01ng, the Allles'egpected the strength and power O

17 L

'4W1lson and the Allles Versus the Central Powers

Both the Allles and the Central Powers recognized the exlstence _‘

'-; of dlsaffected mlnorltles w1th1n the other s terrltorles and each sought

'pto make whatever polltlcal and strateglc use they could of this fact.

foPropaganda campalgns on both sides referred to the rlghts of . small states

1_vother subject, w1th an unremlttlng and unrelentlng natlonal Strle...." o
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' zand‘Oppressed minorities{ The Allles spok~ 'thgallberatlon of

-Itallans, of Slavs, of Roumanlans and of Czecho—Slovaks from forelgn

: domlnatlon, the enfranchlsement of populatlons subject to the bloody

tyranny of the Turks."18 The Central Powers responded by remlndlng the
s

:f Allles of thelr coldhlal posse551ons and of the oppresslon of the Irlsh

E hand Flnnlsh peoples.19 Desplte such remlnders however, the Allles dld

not extend the appllcatlon of the pr1nc1ple of selfrdetermlnatlon beyond .

-the terrltorles Occupled by the mlnorltles As Wlll be seen below, not

"a*even Pre51dent Wllson had 1ntended to apply the prlnclple unlversallv

Although Presldent wllson 1s generally credlted w1th popularlza— :f

o 'tlon of the pr1nc1ple of self-determlnatlon,z_ there 1s doubt whether he'o

'5ttmeant lt to be a un1versa1 rlght appllcable to all mlnorlty groups.

"f3wllson never deflned the term precxsely, but h1s v1ews were lmp11c1t 1n

}}yhls statement to the effect that "natlonal asplratlons must be respectedﬁ o

ﬁffpeoples may now be domlnated and governed only by thelr OWn consent

x_,‘

h'of action which statesmen w1ll henceforth lgnore at thelr perll "Zt’j**’

Pen

g

'f;gto freedom and 1ndependence. However, that was as far as hls theorlzlng

',m .
<? o

,went, because he clearly stated that such a prlnc1p1e Was to\be applied ;{*ft‘ﬂl5

@y
o

fonly to the terrltory of the defeated powers, and not to be used "to

A

i 22 , T e
wlnqulre 1nto anc1ent wrongs."n‘ WllSOn s famous Fourteen P01nts dld not‘;_?yr S

”:frefer dlrectly to the pr1nc1ple of seif—determlnatlon, although they
:’fwere meant to show how the pr1nc1ple could be used as an operatlve hh .
E standard for d1v1d1ng up the larger Emplres of the Hapsburgs and the

‘:p"Ottoman Turks._ The accepted boundarles of the ethnographic map of

RV

WllSOn spoke of self—determlnatlon as a rlght of mlnority groups FA

“'flpSelf—determlnatlon ls not a mere phrase. It is an 1mperat1ve pr1ncxple__h'”[
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Europe could be used, 1t was thought, -as a ba51s for draw1ng an accept—'

(
\ . v

;able political map;after'the War., Two examples from the Fourteen P01nts- o
1llustrate how thlS was to be accompllshed..,,v;:

“IX, A readjustment of the frontlers of Italy
<+ should be effected along clearly recog—
%'nlzable llnes of natlonallty.ba»;

C.OXIII. ’An 1ndependent POllSh state should be -
" . erected which should include the territories
_ inhabited by 1ndlsputably Pollsh popula- .
'tlons....z, o

I

The other Allles were in general agreement w1th Wllson s approach‘

_toward5self&determ1natlon.» Accordlng to one wrlter, the Allles .
t _ . IR _ , ,
S accepted self—determlnatlon only 1nsofar as-
L it applled to- the dlSlntegratlon and. dlssoiutlon
fof ‘the German, Austro—Hungarlan, Turklsh, and
,;fformer Russian’ Emplres. There was: no 1ntentlon-
o - . of-applying the pr1nc1ple to their own colonles
Lr";/d o and subject peoples 24 RREE ol S

uchhelt summarlzed W1lson 'S’ contrlbutlon by statlng that hlS

- o

(Wllson s) major 1ntentlon was to avoxd the potentlally d1v151ve effect S

o : o .
L ‘of the pr1nc1ple of self—determlnatlon when applled unlversally, by

. i-,

u 'nt follow1ng the defeat of the Central Powers‘"25

©The Parls Peace Conference and Mlnorltz>Treat1es

\\ The Parls Peace Conference of 1919 brought to the fore the
hfdlfflculty of redraw1ng the demographic map of Europe in strlct con- ,‘q ”h

' jformlty w1th the pr1nc1ple of self—determlnatlon. There Were two

v'".,lmmedlate obstacles. Flrst the European Allles had no 1ntention of

'3vf;“apply1ng the prlnclple at the expense of thelr own Empires.26 Therefore,ﬂf:‘f

;zrestrxctlng lt to"those areas that were subject to terrltorlal rearrange—'*}hf'3f

:':fthey supported Wllson in llmltlng the appllcatlon of the prlnClple to the:.'?“

R



.16

e

.

areas under dlspute - The second obstacle was that as new states were
. formed »new mlnorltles emerged. Indeed the new . states constltuted by

/7’the peace settlement were far from embodylng the strlct pr1nc1ple of

B A

b

} self-determlnatlon. Fbr example, the Unlon of Slovaks and the Czechs

, E

represented an asplratlon towards natlonal ldentlty, rather than a fact.

In the same state, the Ruthenes "were treated practlcally as a colonlal '

' populatlon."?7 In Poland, a lafge number of Ukralnlans and Whlte'

Russ1ans were 1ncluded 1n the state, regardless of thelr w1shes. The

New Roumanla 1ncluded mllllons of Magyars and a large body of Saxon
Ty Germans and other non—Roumanlan elements.?a Wllson was aware of thlS

fallure to achleve a replannlng of the polltlcal map of Europe on the

Sle

- llnes of the pr1nc1ple of self—determlnatlon, but he hoped that the

.

A B . o
. & N
League of Natlons would prOV1de machlnery to c0nt1nue the process.

IS

Mlnorlty Treatles.v The Peace Treatles dld not solve the problem

of mlnorltles. As 1nd1cated above, the new states that were created dld
’ not have homogeneous populatlons contrary to the expectatlons of those

: 1

advocatlng ‘a strlct appllcatlon of self—determlnatlon.' Mlnorltles w1th-,'~1'

1n the new states were not satlsfled w1th the new arrangements and

-

therefore, the natlonallst strlfe contlnued It has been estimated

: for example, that roughly 25-30 mllllon people were left 1n minorlty j:“..

‘:i groups withln the European states.??i CzechOSIOVakla,_a state supposedly

produced by the pr1nc1ple of self—determlnatlon, had m1nor1 f'

1ng to 34 7 percent of 1ts populatlon Poland, 30 4 .ercent, and
3 :
Roumanla 25 percent o And so as 1t turned out,the newly llberated

states became oppressors of mlnoritles under thelr control.B;vff, %

- !

S
i



vagalnst it by means of Mlnorlty Treatles. .In One way or another,ﬁevery

'7°add1t10n, chlldren of mlnorlty groups were to be 1nstructed 1n thelr

“nown language 1n areas where they formed a con51derable proportlon of

17

The danger of leav1ng 1arge mlnorltles at the mercy of states was.

not unforeseen, and the Peace Conference had endeavoured to guard

o~

- . A R . ’\,.1' . 2 . o

one of the new states undertook, compulsorlly or voluntarlly, to guarantee

certaln bas1c rlghts of thelr mlnorltles \ Those whose rlghts wer@mto be j'

-

A guaranteed were desrgnated as "persons belonglng to rac1al rellglous or

i

~linguistic,minorities.“

Under the League system, mlnorlty rlghts fell 1nto two categorles.u'

4

.In the flrst, members of all natlonalltles (1nclud1ng mlnorltles) were

"entltled to full rlghts of c1t1zensh1p,'1nclud1ng rlghts of llfe, llberty,

£to

ellglous freedom and complete equallty of all c1tlzens w1th respe

c1v1l 1ega1 and polltlcal matter§ The second category extend d o

.'spec1f1c protectlon to mlnorlty groups. For examgle, members of such RS
"groups were guaranteed the rlght to free use of thelr language 1n a

,varlety of srtuatlons, 1nclud1ng before the courts and ln thelr pwn

34

' f;“charltable, educatlonal, rellglous and soc1al 1nst1tut10ns.vjn;1n73;.

K3

)

':tfthe populatlon.gé-wlfgh“

f{f The Treaty system WaS deSlgned to prevent p0551ble dlS—;“

e . S : . : . s el
. for the mlnorltles to enhance theLr own cultural con501ousness. .%QThe;a-~“

fg'}guarantees met w1th§huch opp051tlon from the new . states. Although they dld

Tilon

lkfnot deny the 1mportance of non-dlscrlmlnatlpn agalnst mlnorltles, they
1f1n51sted that empha51s on cultural autonomy d1d not augur well for the

vv';stablllty of these states-and that there wa;\a rlsk of separatlsm whlch sl

U

'f7cr1m1natlon agalnst the mlnorltles and also to prov1de the opportunlty :Ai s
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posed a threat to the process of a551m;1at1ng the mlnorltles 1nto the

' 37 S IR B ~
new states._ o . : _ C L ,f-

What was. 51gn1f1cant about the Treatles, however, was that they s

v

demonstrated that the pr1nc1ple of self—determlnatlon was. shlftlng 1ts ,

L empha51s from 1nsxstence on outrlght 1ndependence for the natlonal

mlnorltles, to acknowledgement that guaranteed protectlon of mlnorlty ,fi
. rlghts,could fulflll a 51m11ar purpose.‘ As early as 1920 the Commlttee

of Jurlsts app01nted to handle the Aaland Islands Case had ruled out thevf'

: b.n Voo ' - m‘-Y

‘ p0531b111ty of mlnorlty groups separatlng themselves from the states of |

whmh they fomed i part.ss_‘_.: o ,ﬁ

As a method of securlng respect for the rrghts of mlnorltles, the"~

. . e

Mlnorlty Treatles had some severe llmltatlons., Flrst,_only those states“l_f e

whlch 51gned the treatles were under any obllgatlon for the protectlon s

! s : S
Even then, thlS obllgatlon was vague 51nce there were nd expressed
e ‘.,“' »,' N

prOV1sions for enforcement of the Treaty prov1sions. Wlth regard to

;”*'f,other states,‘the League could only hope for the unlversal protectlon of

7o

'k-ﬁ mlnorltles., The Assembly of the League d1d thls, for example, by a '

"d Resolutlon 1n 1922 i

g“iﬂThe Assembly expressed the hope that the States ‘ o
ﬁ_whlch are not bound. by any legal obllgatlon to ”1:f;“r\~av:
7. the League with respect to Mlnorltres will o
.7 nevertheless observe in the treatment of . the1rf3f'
AR . own.racial, ' rellglous ‘or" llngulstlc mlnorltles.”*:"
at'least as" high a standard of Justice and -

'1?_“j*1toleratlon as is required by any of the -
A | e Treatles and by the regular actlon of the ;'v{ e
";.Counc1l : L : I

8In addltlon, even the s1gnatory states were bound only w1th1n the terms

'f”jf of the Treatles.
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of rac1al, llngulstlc or natlonal m;norltles w1th1n thelrvborders.,? b
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What is 1mportant to note here is the League s approach ‘in -

attemptlng to safeguard mlnorlty rlghts without provldlng outrlght

'\ recognltlon for a rlght to natlonal 1ndependence. In many respects,.
i :

'§§ this was a great disappointment to minorities that had'stakedvtheir

.dh0pes on the principle of self;determination., Not only were the

'%‘ mlnorltles now denied . autonomy,ibut ih returnifor\the minimal protection
%) .

'9‘{ ’L'v

i.. Pprovided by the Treatles, they were requlred to- be loyal to whoever was

A\ ]

'»

g;;fgovernlng them. The Assembly of the League reafflrmed thls obllgatlon

in 1922, saylng ' . . s'> ' P

Whlle the Assembly recognlzes the prlmary
right of Minorities to be protected by the °
League from oppre551on, it also emphasizes
the duty incumbent upon persons belonging to-
, raclal, religious ‘or linguistic mlnorltles to. .
.Co-operate as loyal fellow-citizens wlth the . |
“nations-to which they now belong.4l : T
~ The League obv1ously hoped that such a process would suppress, 1n'&
!
the . future, those conditions that gave r1se to mlnorlty grlevances whlch 3

could. legltlmlze a clalm to self—determlnatlon. Once thrs dec151on was

s taken, the League had to reject self-determlnatlon and partlcularly
secessionist self-determlnatlon as,avfurther remedy for mlnorlty groups.

'.;In fact the League had already hlnted at thls in lts Covenant, wrth lts'

guarantee ‘of terrltorlal 1ntegr1ty 42 ‘

S Ihe{ﬁaignd‘Islands'CaSe . o S
T = C C
One year after the Parls Peace Conference, the League made - a
. 5 . . . .
formal statement of ltS understandlng of the status of sece351on w1th1n

the framework of self-determlnatlon and mlnorlty rlghts Representatives -

of the Aaland Islands, technlcally under Flnlandvs jurlsdlction, had made
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a.reQUest tat thef;aris Peace Conference ‘for'annexation to.Sweden;b
ﬁhls request was based "on the ground of the right of peoples to self-
determlnatlon as enunc1ated by Pre31dent Wllson." The Swedes proposed
that the Islanders be“ﬁlven»a chance to express thelr ch01ce by a

' pleblsclte, but the Frnns malntalned that ‘such. an actlon would constltute

1nterference w1th thelr domestlc ]urlsdlctlon.43 An Internatlonal Com—
: m1551on of Jurlsts was entrusted by the League Counc1l with the task of
g1v1ng an Adv1sory Oplnlon on the legal aspects of the Aaland Islands R

.

dlsputeu‘ That Oplnlon began by polntlng out that the pr1nc1ple of self—
determlnatlon, desplte 1ts 51gn1f1cance 1n modern political thought was . o
not mentloned 1n the Covenant of the League Moreover, the Commission

~was of the oplnlon that the pr1n01ple had not yet (f§20) attalned the_
e
status of a po§it1ve rule of 1nternatlonal law, although it had been

' mentloned 1n a number of 1nternatlonal treatles. ' o »]/»'

_‘on the contrary, in the absence of express e
;:prov151ons in 1nternatlonal treatles, the right ,".‘,”fA_

- of dlspOSlng of natlonal .territory is essentlally "
an attribute of’ ‘the soverelgnty of every State. .
_=P051t1ve Internatlonal Law does. not recognize = .

L . 'the right of national groups, as such, to SRR
=7 separate themselves from. the, State of which -

- " they forh part by the single expression of a

. wish, any more than it .recognizes the right of o

‘“other States to clalm such a separatlon 44 /"

In :a later report to the Counc1l of the League of Natlons on the 'f

“'Aaland Islands dlspute, a CommlsSLOn of Rapporteurs was- even more exp11c1t

’,

in ltS rejéctlon of a legal rlght to separatlst self-determlnatlon..

*To concede to mlnorltles either of language or
. religion, or to any fractions of a population,
B ; “the right of w1thdraw1ng from. the community to -
© " which they belong, because 1t is their wish or
jthelr .good pleasure, would be to- destroy order

v and stablllty w1th1n States and to 1naugurate
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4

anarchy in 1nternatlonal life; 1t would be to

uphold a theory incompatible with the very idea
, of the State as a territorial and polltlcal

entity.45 . o _ e«

R

-

In conclusion, thejLeagUefs_decision to employ international

guarantees of minority rights, which was a "strict and logical corollary" 3 o

of the inahiiity of the Wilsonian principle'of_national se1f¥determination :
tolovercome.obstacles of both a cartographic and poiiticai nature, coupled,
rnith:the'opinion;on the‘Aaland,ISlandS'dispnte, denonstrated the ielgcA
tance of the worid community‘to accepttseparatrsm‘as a method for
-: v1ndrcatrng'm1%%rfty rlghts._’Moreover, it was accepted that protectlon
p of m1nor1ty rlghts was largely dependent on the goodw1ll ‘of the state

N . \ )

hconcerned. In the final analysls, the soverelgnty of a state and

. preservation of ;ts»terrltor;al lntegrlty'were more.lmportant cons1dera— \\

\\

.\;

Ctions'than'pronfsions for;minority rights. The effect of thls on 'the
pr1nc1ple of self-determlnatlon was that natlonalltles --.as understood
in the Eastern and Central Europe context -; were not entltled to selfe
d'determlnatlon as of rlght,‘lf by self-determlnatlon 1t was meant the -
.rlght to 1ndependent statehood As we w1ll see 1n -a - later Chapter, f'

contemporary stateipractrces both w1th1n and out51de the>Un1ted Natlons
:Seem to follOW‘closely thisiposition'iﬁ matters.relatedrto.claims and .
;fcounter€Ciaimsbfor seiffdetermination.within‘states,'v - |

'f-‘The League and the Mandates System

» Another problem that faced thevAllled Powers after the War nas ::
*'jwhat to do w1th colonles that were detached from the defeated enemles.h B
In the flrst place the questlon of dellneatlng the boundarles of these

fcolonles dld not arise because the questlon of boundarles was not at issue. .
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A second pertinent difficulty was that'granting independence to
.the peoples in the «colonies ; formerly governed by the defeated Central

Powers, seemed unfea51ble because,ln the v1ew of the Allled Powers, the
lnhabltants of these'terrltorles were 1ncapable of governlng themselves.4zv
"“One way to.deal.w1th this problem was annexatlon by the Allles.48 'wilson;h
~however, 1n51sted that this' dilemma dld not absolve ‘the. Allzes from . thelr
moral and pOllthal respon51b111ty to.effect a- general appllcatlon of |
‘self-determlnatlon. A way had to be worked- out to dlspose of: these
'terrltorles 1n accordance w1th the baslc reqU1rements of self—determlna-"
tlon; In the words of wllson,-" some\»lnstltutlons must be found to

. carry. “out the ~ideas all had in mlnd namely, the development of the
‘country for the beneflt of those already in it, and for the advantage of
those who will llve there later...."49- The Mandates System was 1n1tlallyA
‘ establlshed for the purposes of settllng a. terrltorlal questlon regardlng
overseas terrltorles formerly govethed by the Central Powets. Wilson's
T attempts to expand the scope of self-determlnatlon to 1nclude all

- oppressed people was 1mp;act1cal and unacceptable to the othef Allles.:"

- hHowever, 1t would seem that.Artlcle.22 of the Covenant d1d beat the |

.i seeds for the f;ture 1ndependence of- these colonles.

'An analy51s of Aftlcle 2é of the League.Covenant prov1des>some
a'lns1ght regardlng the future of the Mandates.' Accordlng to thlS Artlcle,'
'ithe Mandates System applled to some speC1f1ed "colonles and terrltorles
u..;t whlch are 1nhab1ted by peoples not yet able to stand by themselves'
under the strenuous condltlons of the modern world M and 1ts purpose

"»fwas to secure "the well—belng and development of such peoples" by k

- .plac1ng them under the tutelage of more advanced natlons actlng as

+
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Mandatories,on.behalf of the League“of Nations (Appendlx A). Althoughh
self—determlnatlon was not spe01flcalry\}ncluded in thlS Artlcle, 1t

would seem, 1ook1ng back 1nto the polltlcal evolutlon of these terrl—

torles and the roles played by varrous mandatory powers, that the Man—
.

i dates System had the‘intent of'leadlng or preparlng the terrltorles for

+

1ndependence, and, therefore, for the attalnment of self -determination

‘as perceived'by Wilson Qulncy Wright has expressed this p01nt thus.

' p0551b111ty of annexatlon of the mandated terrltorles. This issue of

- regard to South Afrlca s occupatlon of Namlbla. -Internat10nal lawyers

‘ﬂArtlcle 22 however, seeks not so much to
define a status as to gulde an .evolution.
It attempts not merely to provide for the:
transfer of the territories and for the . . o .
government of .their 1nhab1tants, but: for the.
: evolutlon ind them o communltles eventually
'capable of . self—determlnatlon.50 '

' The Mandates System also tacitly rejected*any‘reference to or -

annexatlon ‘has become relevant durlng the U N. perlod espec1ally Wlth

DN

N

and Jurlsts of. the Internatlonal Court of Justlce (ICJ) agreed that no , Lo

o mandatory state could unllaterally annex any of the mandates.51 In 1ts

hdv1sory Oplnlon -on South West Afrlca (1950), the ICJ found that the

"competence to determlne and modlfy the internatlonal status of South

' West Afrlca rests w1th the Unlon of South Afrlca actlng Wlth the consent*

¢
N L

52

v ‘ of the U N.ﬂ,‘. The 1966 Judgement also recognlzed that the 1ntention of
e : :

the Paris Peace Conference excluded annexatlon._xf.
as is well known, the mandates system orlglnated
. in the decision taken" at the Peace: Conference ﬁ
- following upon the world wvar, of 1914-1918, that
“the colonlal territories ‘over which, by Article- _
119 of the Treaty of Versailles, Germany rendunced o »‘D,
"all her rights and tltles" in favour of the then - - R

'.Pr1n01pal‘A111ed and Assoclated Powers, should.



not be annexed by those Powers or by any
kcountry affiliated to them, but should be
Pplaced under an 1nternatlonal regime, in the
,application to the peoples of those territories,
deemed "not yet able to stand by themselves," of
‘the principle, declared by Article 22 of the
o League Covenant, that their "well being and-

- development" should form "a sacred trust of

- ,;c1v111zat10n" 53
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The Court onCe'again'addressed_itSelf,to'the guestioh'of mandates_

o Lo Cvey e e
in its Advisory Opinion of 1971. In this QOpinion,. the Court reviewed

its previous decisions'onlwamibia and'confirmed,that the;Mandates‘Agree-

yhentbdisalloweddannexation;*and emphasized'that the prihciple.of_the '

well-being and development of peoples living in mandated territories
“formed "a sacred trust of:civilizatioh."ssh

.h. L The eV1dence above suggests that although the pr1n01ple of self—'

etermlnatlon deflned in Wllsonlan k) terms as the rlght of oppressed

fnadlonalltles to,lndependence,.n was ‘not expllcltly wrltten 1nto the

S _.\ | | | R -;‘:
System was-to steer the mandated terrltorlesalnto lndependence or-"

d-'jassociated' tatus.: It is 1mportant to note that only 1n the case of h;

Namibia’haS‘the mandatory (South Afrlca) serlously questloned the 1ntent L

. ,,aaf the Mandates System w1th regard to the future of the terrltorles._c:°

There has been a gradual acceptance of thlS 1mp11ed prlnc1ple of self—

' determlnatlon by the U N. whlch has endorsed the rlght of self-determlna- f} :

56 -
tlon for the people of Namlbla., » There is some ev1dence, therefore, o

o thCh suggests that the pr1nc1p1e of self—determlnatlon may have been

one of the goals of" the Mandates System."

BN
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hConclusion

. A survey of the hlstorlcal evolutlon of the prlnc1ple of self— h .
fdetermlnatlon 1nd1cates that in its early stages,such as durlng the |

‘ rAmerlcan ‘and French Revolutlons, self—determlnat;on was used synonymously

‘ﬁw1th freedom and democracy‘ In the case of the Amerlcan Revolutlon, the‘:

hprlnc1plejwas actually invokedaasba reV§l?££°n§rY15i°§ahr‘,bufing and

,‘afterfhorld.War'Ifiwhen it gained more‘popularity.as a*result-of-effOrtS f‘

'nby wllson and others, it seemed that the prlnclple was belng used by the

. oppressed natlonalltles in a manner that endorsed a. rlght of sece551on.Av
'However, when the real test of the appllcatlon of the.pr1n01ple con- ;;

: fronted the Allles, any lnferences regardlng a rloht of sece551on'by

l mlnorlty groups was.rejected | Instead an elaborate system of Mlnorlty

;Treatles was.adopted w1th prov151ons for the protectlon of mlnorlty |
‘J’groups; Flnally, the Mandates System of the League of Natlons,:'ff.[t
jespec1ally Artlcle 22 of the Covenant, prov1des some addltlonal meanlng
fas to the scope of self;determlnatlon.i Although no‘pre01se def1n1t1on h:“

I'_ has emerged through thls perlod ' 1t would appear that 1ndependence for t::“
5ﬁfoppressed peoples was cons1stent wlth the 1mplled éoals of- the prlnCLple :

jf‘of self—determ1nat10n.?? The U N has attempted to deflne the pr1nc1ple frflz

l;ln relatlvely more concise terms The next Chapter addresses thls 'h

- problem. v
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CHAPTER IIT . -~ = . ..

THE UNITED NATIONS, SELF-DETERMINATION AND DECOLONIZATION

;Background T o o ; ' R Y e
B L L ' T ) / e
The era of the League of Nations dawned w1th two 1mgortant

accompllshments by the Allled Powers.. The flrst was the stabllshment
: :Bf an elaborate system of Mlnorlty Treatles de51gned to afeguard the.

e m A

o rlghts of mlnorlty groubs w1th1n newly formed states 1?/Eastern and. v

Central‘Europe.; The second was the establlshment of the Mandates System'
’ffor the purpose-of settllng a terrltorlal questlon regardlng the future -
;of the overseas terrltorlesbof the defeated-Germans’and Turks.‘ With the
‘collapsefcf;the League'of Natlons in 1939 two. mafn problems arose; hTée”hﬂ

~f_-.f‘ir‘s't'i,, » - ,e‘future of the Mandates System, the second, and fpr

,ttd Problem, was concern w1th the future of colonles.

.hﬂlfromgi . un 1945 “the’ U N. has had to‘geal w1th these problems-~i
Withih 'context of self—determlnatlon.l;ATh;s Chapter wxl;
inue;tigal ’ empts by the U .-N. .tobarrive_at‘someﬁdefinition_of.the ?‘
Prlﬁééple self-determlnatlon..;itiuillhaiso‘enamineithe'practiceiof*l"

es 1n an attempt to'compare the meanlngs attrlbuted to the

"{;Tprlhc1ple hy the U N. on the one hand and by 1nd1v1dua1 states -on the“
-f: p LR - ‘ AL T T T T :
}geThe.Search“for‘a Meanang of Self;Determlnatlon.“ - »
,‘;7}1 One way of examlnlng the meanfng‘of self-determrnatlon“as”used
‘flﬁ the‘U Nv Charter 1s by reference to the.travaux preparatofres of thee;;i;f
?iéan Franclsco Conference It has been suggested by Russell that lt wasifl;?;
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the URited States Which'first suggested”that the prOposed'U.N; Charter"

LS

- had to deal speclflcally w1th the questlon of dependent peoples.%‘ Thus,‘
.the Atlantlc Charter SLgned by Pre51dent Roosevelt and Prlme Mlnlster

- Churchlll in 1941 proclalmed "respect [for] the rlght of all peoples to

9

vchoose the form of government under whlch they wlll llve and [the] w1sh

a.'

:bto see soverelgn rlghts and self—government restored to those who have

o

‘been forc1bly deprlved of them. w3 - ThlS prov151on was however, 1nter—‘:
_npreted by Churchlll,as not applylng to colonlal peoples, though Roosevelt

o 4
never accepted thls view. . The attltude of Churchlll was. expressed when -

RS
o,

he sald that he had not '... become the Klng s Flrst Mlnlster 1n order '

i

: 5 5
‘to preSLde over the;llquldatlon of the Brltlsh Emplrer"

. Durlng the war perlod a great deal of t1me was spent by ‘the -

v.‘

Department of State 1n the preparatlon of proposals for an. expanded o
'system of trusteeshlp that would apply to all colonxal areas.i'However,

fthe Proposals that the Unlted States presented to the Dumbarton Oaks -

\.Conference ln 1944 contalned nothlng on colonlal peoples.ﬁ Nor dld the'

"statement to the second Purpose of the Organlzatlon ln Chapter I..V‘a

- T

e ™ , L
,pr1nc1ple of self—determlnatlon recelve any mentlon ln the Dumbarton Oaks
,_Proposals. The proposal for the 1nclus1on of the phrase was made at the

,San Fran01sco Conference by the four major powers at the behest of the -

f80v1et Unlon. The Sov1et delegate suggested addltlon of the follow1ng

o
'3

-based on’ respect for “the: pr1nc1p1e of equal
~rrghts and self-determination of" peoples,v
,j;and to take.other appropriate measures to -
afifstrengthen unlversal peace.e,"¥'+_~f;;£g_ e

! ? To develop frlendly relatlons among natlons

The debates 1n the Draftlng Sub—Commlttee centered upon the

s;gnlflcance of the words states, natlons and peoples.. In explalnlng
_ AR S R R _ . SR Lo

S AR

R




'-"fftfamblguously descrlbed in 1ts Report as follows-'fgf*
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o

their wordlng of the phrase "based on respect for the pr1nc1ple of equal

. , , .
rlghts and self-determlnatlon of peoples," the’ 50v1et delegate, Mr:

7M010tov, stated-that'to»the'Soviet Union,'the principle of equalit§ and‘> "

N

selffdetermlnatlon of peoples was 1mportant 1n that it would draw the

= attentlon of the populatlons of colonles and mandated terrltorles to

.

'thelr rlght of 1ndependence ' "We must first of.all see‘to 1t," he com-
. / . -

g mented,_"that dependent countrles are enabled ‘as soon as, pOSSlble to

take the path of natlonal 1ndependence;" ThlS should be promoted by the h“

'Unlted Natlons whlch must act to expedlte "the reallzatlon of the | '
npr1nc1ples'ofaequallty and‘self-determlnatron'of natxons.“9 It would i
vappear from these quotatlons that 1n the Sov1et v1ew, the recxpients of

.i the rlght of self-determlnation - the’peoples - were those llv1ng in-

lmandated and colonlal terrltorles. S

The Belglan delegate, Henrl Rolln, crltlcized the Sovxet V1ew on
. K B y . S n !
"f“the grounds that 1t confused the equallty of states w1th that of peoples.f L

[

3:”The delegate then proceeded to narrow the appllcatlon of the prlnclple e

to freedom of self-government w1th1n the soVerelgnty of member states, R
‘,_and proposed to ellmlnate the confu51on by amendrng the text to read

v

”“ﬂ"To strengthen 1nternat10nal order on “the ba51s of respect fbr the

a T e ;,,-.

'gessentlal rlghts and equallty of the states and of the peoples'.rlght.of ﬁi,h

- self-detemlnathﬁo"‘»l’?‘._‘f:" s T ‘_- L

e

AR ; : . » S IR T
The Sub-Commlttee rejected the Belglan proposal for reasons ;

’fjaﬂ (l) The equallty of states was dealt with . 7agj%§g'»;”
© ../ 2 and accepted under Chapter II, Prxnc1ples,;;r?' “
. 'so that it was irrelevant here to the pOlnt
at issue..' ' :




iy
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. (2) What is intended by paragraph 2 is to ' e
: " proclaim the equal rights of peoples as - b
such, consequently their right to &elf~ i
determination. Equality of rlghts, ‘
therefore, extends in the Charter to
‘ states, nations and peoples. ‘

The sponsors' Draft was then recommended unchanged to the full Comrnlttee,-

N

14

whlch adopted it 1n due course with an 1nterpretatlon that however,

-

clarlfled little:

... The Commlttee understands that the
principle of equal rlghts of peoples and )
that of self-determination are two complementary
parts of one standard of conduct, that the
respect of that pr1nc1ple is a- ba51s for the
development of frlendly relations and is one

of the measures to strengthen universal peace;
that' an essential element of’ the pr1nc1ple in
question is a free %nd’ geniize expre551on of -
the w111 of the people.... -k o

- The Coordlnatlng Commlttee ultlmately approved‘the sponSOrs'f'

text without change, as Article 1(2) of the Charter, but only after

b another unrewardlng and unresolved dlscu551on of the dlfference among

&

‘natlons, states and Eeogles - and of the meanlng of self—determ";::oh\

R -
Thus, reference to the travauxgpreparat01res alone d es/hot _remove

i
v

the confu51on about the meaning of self—determlnatlon. HOWever, a'care-

./ful analy51s of the debates would seem to suggest the follow1ng

)

1) That self—determlnatlon as in the proposed Arthl§>l(2) of
the Charter was dlstlnct from the concept of the so&erelgn
"equaIlty of states contalned in Artlcle 2(1). |
2) That the pr1nc1ple-of self—determlnatlon was 1ncompat1ble
‘wlth sece551on.. |
35 ~That self—determlnatlon was apollcable only toipeoples in
héﬁ | : dependent terrxtories._-:_ | BESRE

s



" Other Charter Provisions on Self4Determination
In addition to Artlcle 1(2) which makes specrfic reference to
) self—determlnatlon of peoples Artlcle 55 states that the U. N shall RS

promote certaln objectlves, "w1th a v1ew to the creation of conditions

of Stablllty and well—belng whlch are necessary for peaceful and

¢

frlendly relatlons among natlons based on respect for the pr1nc1ple of -

B equal xlghts and self-determlnatlon of peoples "

It 1s also generally accepted that the pr1nc1ple of self-

*'.Qetermlnatlon is 1mplled in the Charter prOVlSlonS regardlng Non-Self-

"Governlng Terrltorles (Chapter XI) R Chapter XII whlch deals with the

s .tTrust terrltorles also 1mp11es the pr1nc1ple of self—determlnatlon in

' the sense of. grantlng self—government or 1ndependence to those terrl- '
torles. As w111 be demonstrated subseduen%ly,‘state practlce has shown
'that the prlnc1ple of self—determlnatlon actually applles to non-self;
x. governlng terrltorles; Wthh 1nclude.both colonlal and trust terratoLles.
The.provlslons for Trusteeshlp contalned 1n Chapter XIT of the
";Charter are falrly stralghtforward 13_ The Trusteeshlp System was meant

to be an updated ver51on of the Lgague s Mandates System, espec1ally in

4
,prov1d1ng for more effectlve mgchlnery for - 1nternat10nal superv131on.l

’f_Stated brlefly, the Trusteeshlp system is. based on the pr1nc1p1e of

”.wardshlp by whlch a!terrltory lS placed under the protectlon and’
admlnlstratlon of a state untllllt has developed the capac1ty to

exercise its rlght of self-determlnatlon.ls The‘right of self—
determlnatlon for Trust territories'was to be eXercised by achiQVing
"self-government or 1ndependence as, may be approprlate to the partlcular'

clrcumstances of each’ terrltory and 1ts peoples and the freely expressed
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: ' \ C .16 : . - .
wishes of the peoples concerned...." " The expressions used to describe
- R 4 . : . o . : : .

attainment of self-determination by trust territories have included
. ‘independence, association or- 1ntegration with another'state._ Recipi-~

ents of self-determination include the whole population resident in a
particular territory, irrespective of racial or ethnic origin. Article

' 77 of the Charter prOVides a description of territories which were to be

.

covered by the Trusteeship~System: [See Appendix C.]
The underlying puroose:of Trusteeship, therefore, was"to provide
the instrument for the transformation of dependent peoples of a specified
'category-to self-governing or independent status. Wlth the exception of

South Africa, in the case of Namibia, all the administering powers

declared their intention of placing their mandated territories under

this system, thereby implicitly accepting the Charter provisions on self- -
government or independence for these territories.l

By 1978, the number of Trust territories had dWindled to one .-

i

- the Pacific Islands (MicroneSia) On 12 July, 1978 the Trusteeship

3

CounCil accepted an inVitatipn by the United States, as the administeringé
B [ B .
authority, to observe the referendum on the draft constitution for the

federated States of MicroneSia, made up- of the Caroline and Marshall
:’, Islands.19‘ The other Trust territories have emerged into either full
independent status, e. g., Tanganyika (1961), associated status, e g. “
Western Samoa (assoc1ated with New Zealand in 1962), or . integrated

status, e.g., Italian Somaliland (integrated w1th the former British
Protectorate of Somaliland in 1960 to form the Republic of Somalia)\ In o
conSidering the application of the prinCiple of self—determination, the |

Size of a partlcular territory was not a. major conSideration., Thusr ln_'

°
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1968, the 4, OOO people of Nauru freely chose to be 1ndependent. In Splte
of thelr small 512e and population, they were allowed to determlne what

was best for them under the 01rcumstances.

.- On the whole, progress towardqindependence in Trust territories
Vhas been less controver51al and smoother than in the Colonles per se, for '

»the goal had always been set and assured, thereby remov1ng the substantlal

El
threat of annexatlon or permanent dependent status.‘ U. 0 Umozurlke is-

. B )
correct in' p01nt1ng out that "Trusteeshlp has served as a yardstick for
/-

colonlal admlnlstratlon and helped o qulcken the tempo of colonlal

’ ‘ 20
~eman01patlon "

'Self—Determlnatlon and the. Pr tlces of Selected States

The ratlonale for in estlgatrng the practlces of selected states,>‘
in addltlon to the’ pract'ce of the u. N as an 1nst1tutlon, is 51mp1y
based on\the assumptlon that state practlce.exlsts both w1th1n the U N.
and rn general dlplomatlc act1v1t1es.2l: In any case, such an exerc1se
h.ls useful 1n demonstratlng whether or not ‘there has‘been compatlblllty,
Asln matters relatlng to. self—determlnatlon,‘between the practlce of
bilnd1v1dua1 states on: the one hand and that of the U.N. as. an 1nst1tut10n |
:on the other.“Green, for example; argued that because‘of the‘sheer '
:votlng strength of the ‘new states at the d N., the older western states =

. 4 _ :
are forced to mahe conce551ons to the newcomers,_otherw1se no General
‘ Assembly recommendatlonsrwould be adopted ThlS has been partlcularly
‘so on matters that appeal to natlonallsm and self--determlnatlon.22 One

of the 1mpllcatlons of thlS argument is that older states in partlcular

i

I -former colonlal powers and Mandatorles, have ~not, in their practices

- R i
-y ¥ Saic
‘ O



. tailed account of these practlces are beyond the scope of thls thes1s.r

37

ﬁoutside the.ufn., cpnceded a.rightbof.self—determinatlon for peoples
iunder their jurisdiction; ‘An examlnation of tne»actualhpractices of
some. of these states would probably clarifybthis matter.
hIn any case, an eXamination of sel;edetermination at the'U.N.

level alone is 1nadequate because the actual substantlve role played by
the U N. in the decolonlzatlon of a great majorlty of colonles has been
' small.23- The dlrect actlvxtles of the General Assembly in thls fleld
| increased consxderably after the pa531ng of Resolutlon 1514(XV) in 1960,
‘4and the establlshment of the Commlttee of TWenty—Four.24 However, by
that time, most of the largest colonles were elther 1ndepéhdent, or on
thelr way to becoming;so. Before 1960 the major'proCesses of deCOloni-‘
‘eatlon took place outs1de the purv1ew of the U. N Durlng thls perlod
~the major contrlbutlon of the U. N. was ln sustalnlng a cllmate of oplnlon
‘favourable to decolonlzatlon and 1n glvlng the new states 1ts ble551ngs _1'
'by acceptlng them as membersl"‘\ . i - X ,: | -

1[ Theretore,’it would seem'that the practlces of former colonlal and

&

mandatory states mer1t spec1al attentlon pecause they were the targets

‘agalnst whlch clalms of self—determlnatlon were advanced Thelrsresponses
yto these clalms are 1mportantvas ewldence of the meanlng of the‘prlnc1ple:
“fof self—determlnatlon.;.. » |

| In dlscus31ng the‘practlces.of ‘some of these states, only avsum—i

- mary of - the'glst of thelr cqlonlal practlces will be‘prov1ded A de—-.l ;':
o tDlscuss1on w1ll center around Great Brltaln, France, the Netherlands,s

;_ Spaln, Belglum, Portugal the Unlted States ‘and South Afrlca, whlch

formulated clear pollcies of self-determlnatlon in thelr de
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territories.. The Sov1et Unlon, though nelther a Trustee nor a colonlal s
| poweréwlthln ‘the context of the Charter, has a dlstlnctlve outlook’on
the subject whlch ‘also deserves)con51deratlon Flnally, the practlce of
the U.N. as an 1nst1tutlon, as reflected in 1ts resolutlons and recom-‘
,mendations, will.be,described-in an attempt to assess whether there has

been compatibility between‘&ndividual state practice and U.N. practice.

¥

Great Britain

The hlstory of Brltaln S - colonnal pollcy during the latter part of
'the l9th century indicates a sxgnlflcant movement toward acceptance of

'self-government as the goal of ‘its colonlal procedures. § Durlng this’

4

Aperlod a serles of constltutlonal deylces - such asﬁtrown Colony anda'
'Domlnlon status -—-were developed through whlch the control exerc1sed

over the colonles was gradually dlmlnlshed unt;l they became self-.

<

'vigovernlng. Thls process was’ essentlally the vehlcle by whlch Canada,h

’Australla, New Zealand and South Afrlca became 1ndependent Domlnlons. p
PN '

By the tlme wOrld War II began, ﬁhe 1dea of deveLoplng colonles

Af w1th the alm of eventual self—government was a well recognlzed Brltlsh '3'./e
e

pollcy Thls pollcy was expressed in 1938 by Malcolm MacDonald then/~/

Secretary of State for the colonles.- SR ;'azuu:?~A1;/*
: o a L .‘.;;/f :
"It may take generatlons, or éven’ centurles, =
- for the peoples in some parts the Colonlal

Empire to achieve: self—government But it is
‘a major part of our. pollcy,/even among ‘the
most backward ‘peoples. of/Afrlca,bto teach -
them and to encourage “them always to be ablev
 to stand more on/thelr own two feet w27

Although not thhout polltlcal dlfflcultles, thls was essentlallx the

e

pollcy that saw the Brltlsh colonles 1n Asia, Afrlca and the. Carxbbean
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through'to independence.A When there were major, dlsagreements ‘on the -
~t1m1nq for 1ndependence,such as happened 1n Kenya bloody confrontatlons
ensued. However, in Spite of the'difflculties,_independence was.achieved

through a constitutional process that involved7meetings and discussions ‘

L between‘representatives of’the colonies,and-the’British‘government.A

The process by whlch colonles were gradually belng advanced toward
; self—gOVernment was understood to be a proper manlfestatlon of self—

: determinatlon. This is illuStrated by'theafollowing statement‘of Britishgi -

pollcy in 1941, on the 1ndependence of: Sudan.

’"Her Majesty S Government is glad to know

,'that ‘the ‘Sudan has for: some: time been and is-

... now mov1ng rapidly in the dlrectlon of self--
e government. In their view this progress can =~
- and-should continue on the lines already laid

%:downs Her. Majesty's Government will, therefore, - .-

: glve the ‘Governor-General thelr full support -

for steps he has taken to bring the Sudanese
‘,j_rapldly to the stage of self—government as a ' -
;'prelude to Self-Determlnatlon.'f2 ' o

Aceordlng to Brltlsh practlce, therefore, progress of a colony
,vtowards self-government took the form‘of a constltutlonal devolutlon of::\?'
o authorxty iBy 1mp11catlon,.the prlnolple of self-determlnatlon referred.
i’toa'prj.or‘.rlght of colonles to'self—governmentrl Acoordlng to: one
TI;.Publlclst,‘such a rlght has 1egal standlngiln’the constltutlonal law of.f»zi
‘T ex—colonles and 1s, therefore, ev1dent1al of Brltlshbpractlce.relatlng .
~to. 1nternatlonal law.?g'a:"‘ g::_' "pr_ ip;5ig;“°g_; -fvf':.iﬁ.va:p' |
”:;sranée“
The OfflClal 1deologrcal gustlfacatlon of french colon@allsm was s

that by v1rtue of her superior culture France had a m1531on to c1v1llze 3

her colonxal'subjects,f ThusaErancevalso adv0cated.the'notion of tutelage, L



o . P

} but unllke the Brltlsh, repudlated ‘the 1dea that such tutelage ‘implied ..
eventual lndependence or- self-government for the colon1a1 peoples. Thls_
9051t10n was stated at a Conference of French Colonlal Admlnlstrators

held at Brazzav111e 1n January, 1946

.4 "ITlhe aims of the work of ClVlllsatlon
. " accomplished by France in its colonies exclude
all idea of autonomy, all pOSSLblllty of '
evolution outside the French bloc of the
'Emplre, the eventual establlshment, ‘even. in
the . distant future, of self—governance 1s to:

g :F, s \‘ ',h‘ . be dlsmlssed."30 """
On the ba51s of thls pOllcy, ‘the Constltutlon of the Fourth 'S;h-
’~Repub11c in 1946 was fashloned 1n such a way that the colonles wereh;.vv
placed Wlthln one "1ndav151b1e" French Unlon.' Artlcle 60 of the’
-‘ﬂ Constltutlon states~. "The French Unlon con51sts....(of the R
"z_;French hepubllc,‘whlch.comprlses Metropolltan France, land]‘the‘overseas
: irf ;J.departments and terrltorles....'?lv The gap between France and.her )
‘ }colonles was to be narrowed not by maklng the colonlal peoples 1ndepen-'
tll-,Edent but by transformlng them from "subjects" 1nto "c1tlzens“ of’ 'f‘h
,41France 3%_h‘.h“fi_ ':Tiff}fh | . i
B ThlS planvproved to be 1mposslhle 1n the face of a natlonallst f -
upsurge 1n the French colonles. By 1958 France had abandoned thls ’uﬁAVV
f@%j. hconstltutlonal pr1nc1pleband recognlzed, although reluctantly, 1ndepen—dl .
::dence ashlndlspensabledto colonlal peoples, but sometlmes u81ng induce—f:ﬁ
';;ments to-lnfluence them to choose self—government withln the French ;
F'Emplre rather than 1ndependence., Her determlnatlon not to allow clalhs‘ahh
‘:vfor self—determlnatlon to put herhlnto confllct w1th her former colonies.

.was demonstrated by the speed of he; w1thdrawal from Gulnea when the

1atter voted for total independence from France in the 1958 referendum.sé,'
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- Later 1n Algerla, 1t took her elght years of bltter flghtlng to
concede 1ndependence ‘to. the Natlonal leeratlon Front (FLN) in accordance‘

'w1th the terms of the Evian Agreement whlch was 51gned on. 18 March 1962.-4

The‘Netherlands} Spain7and,Belgium &

| _ The colonlal practlce of The Netherlands shows the same
,'prlnc1ples of trusteeshlp that we have ‘seen 1n the‘case.of Great
-Brltaln - Early in the. 20th Century, The Netherlands developed the
J,"Ethlcal Pollcy", 1n Whlch they afflrmed the pr1nc1ple of developlng

- 35
‘ thelr colonies 1n the East Indles toward self—government.A

Spaln s attltude toward COlOnlallsm was 51m11ar to that of France.d

After becomlng a ﬁ N.. nember in- 1955 "Spaln declared that her overseas:
'dposse551ons were overseas‘prOVanes" of a unltary Spanlsh state. now;
) ;.ever by 1961 Spaln had accepted the General Assembly ] de51gnat10n of '
'p-her possassrons as non-selfe;owernlng'terrltorles in accordance w1th |
v;_Resolutlon 1514 (XV) of 1960 ~and declared her intention to abide by the fr
”xprlnc1ple of self—determlnatlon as deflned by the U N.?é As a. result of =
_»thls radlcal‘change of pollcy, Equator1a1 Gu1nea became 1ndependentdan |
As earlw as 1946 .Belglnnnaccepted de51gnat1on‘of the Congo as a
“:Tnon-self-governlng-terrltory falling wythln the purvlew of Chapter XI of
{ﬁthe Charter.?? However,_as 1n the case of France,bthe plans that Belglum J:?
f?»fhad for the Congo dld not 1nclude 1ndependence.- Rather, the plan was to::?:‘f
“flntedrate the Congo 1nto Belglum 38' These plans were howeverr frus-h;'

'-,.v

trated and Belglum was forced by'c1rcumstances to‘concede 1ndependence

_ to the Congo 1n 1960 " .‘ ' . '.'
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its control over its colonies. Its colonlal pollcy was based ona clV1llz-

,Portugal

42

w
g

_ Portugal was one of the most'adamant’colonial powersbin retaining

1ng 1deology sxmllar to that of France.' In-order_torcivilize,-it was

almportant to as51m11ate the peoples of the colonies'into,PortugallS,

L

P

uspurious constltutlonal<dev1ce. In 1961, all her colonlal sub]ects '
o were transformed 1nto Portuguese c1t1zens by laws applled to all peOple
- of the Portuguese State whlch 1ncluded people of "our extra—European

: : "41
A,prov1nces;w_~

‘ '_citizenShip_and;way of life. The idea’of eventualﬁindependence was

o

ruled out, because Portugal accordlng to a Portuguese delegate to the

General Assembly in 1957 was not’ a colon1a1 power, but "1s, and has

‘always been, a unltary State, regardless of. the relatlve geographlc

) ' 39 ' ,
sxtuatlon of 1ts varlous prov1nces." ) Thus, Portugal S colonlal pollcy‘

- was characterlzed by the theory that natlves could become a551m11ado

after successfully meetlng the quallflcatlons establlshed by Portugal 40'

LY

Faced w1th the antl—colonlal onslaught Portugal took cover in a

<
v

-‘;,. .

These taCthS falled to wln\the approval of the U N General

Assembly whlch belleved that the law was at varlance w1th the actual ;fm

status of the Portuguese SubJeCtS 1n Afrlca, whlch was one oé dependency.i ,

Consequently,‘the General Assembly passed one . resolutlon after another

ﬂ} calllng on Portugal to ablde by the Resolutlons on: self—determlnatlon.qgif'

"{, Portugal however, contlnued to cllng to the colonles untll July l7

1974 when, after a costly colonxal war. and the demlse of the Caetano :

dlctatorshlp, the qovernment under Genetal Splnola adopted a new constl-»

tutlon recogn121ng "the rlght of self-determinatlon and 1ndependence for:'l

e E

[EITIEE £t
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all overseas territories under its admlnlstratrcn," ‘thu$ bringing the

Portuguese colonial empire to an end. - SN

| The UnitedaStates'of America

Tﬁg attltude of the U S “to self—determlnatlon for rdependent
terrltorles has been 1nfluenced by’ 1ts antl-colonlal tradltlon-whlch
'utends to regard coloniallsm as evil per se.‘ Accordlngvto one‘U S.
’government spokesman, the U S became 1ndependent by 1nvok1ng the

«" . . © A

-,prlnc1ple of self-determlnatlon and,so he argues-z‘"We surely cannot -_

L]

’.deny to any natlon that rlght whereon our own lS founded - that everyone
; may govern ltself accordlng to whatever form it pleases and change these
._forms at 1ts .own w111 wid. It Wlll be recalled that it was -on- the bas1s

v

of a 51m11ar commltment that wllson champloned the struggles of the {
natronai manorriles‘rn‘East and Central Europe for 1ndependence, and
"later spearheaded the. system for mlnorlty protectlon. R ‘l;:'idn:
' ‘Durlng the 19505 Amer;can support for antl-colonlallsm became
more pracmatrc partiy because of the Sovlet and communlst bloc 1nsrstence
fon 1mmed1ate colonlaiJlndependence‘and’partly because of the pressure
ivon the U‘s~ by rts Western allles who were major colonlal powers._~

' A551stant-Secretary G V Allen demonstrated the Amerlcan dllemma 1n an’ ‘;'

o addr{

'bo the Amerlcan Academy of POllthal 501ence in 1956'-

-ependence and natlonhood of the emerglng e
ates, but we are also frlends and allies of "l
, . the Powers .who must help ‘to ‘shape this new TR
U vstatus. ThlS places us in-a positjion from RINTNF
AR which we hope and believe: our ‘influence" can
<lbe exerted ‘to make the transformation of
~ .- Africa.a process . of orderly evolutlon and
'ﬂ’*y*not of violent revolutlon 45 ' '
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Y7 In its cof olicy, however,:the U.S. has recognized the
-?e.ofvselffdetermination to dependent peoples .
‘and’ encourggéd the ﬁ?se:between,Various forms of self-government

available 's'basis,'U.S. colonies5became self-governing‘ .

by merger' '(Hawaii and Alaské),ﬂby‘association (Puerto -

Rico) and ndependence (The Philippines). In the U.N., the U.S.

,has:tfiedei 1 uccess'to Widen‘the scope‘of~the¢applicati0n of the

‘prinCiple*to ude the SOVlet satelllte countrles. Speaklng to the

nsixteenth‘ of the General Assembly, Pre51dent Kennedy clalmed
tlde of self—determlnatlon has not reached
Communlst empire, where a populatlon far
er than that off1c1ally “termed "depondent"

o =25 under governments 1nstalled by forelgn
-*trocps 1nstead of. free 1nst1tut10ns....47 o

This view has'been gonsistently expressed by U.S. ‘delegates to the U.N.

However, the U.S, ‘arf has-;not' extended1

the'sc0pe~of-self*du ermlnatlon,deflned as 1ndependence to groups
viresiding wq&gﬁn states The reasons for thls w1ll become clear 1n the

'”nexthchapter;'f'.

'sdut'h‘Africaﬂj_.;_- ERREEE s

South Afrlca 1s not a colon1a1 power in the c1a531cal sense of‘

"hav1ng colonles although some wrlters con51der lt to be a "prototype of

’[a] colonlal power.ﬁ49 Thls lS mostly because of 1ts refusal to w1th-'
'Ndraw 1ts admlnlstratlon from the formerly mandated terrltory of South

5 R i i i o
N West Afrlca.» Although some wrlters have attempted to argue that self—--'v

‘~udeterm1natlon applles to the peoples of SOuth Afrlca because of South f'ﬁfh~

' e Afrlca 's apartheld pollcleS, the U N has treated apartheld as a



’ ' 5
-‘,Commlsslon as belng contrary to the provrslons of the Mandate Agreement..2

P
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fseparate‘issue‘from that of Namibia _For the purposes of this the31s,

/ v

' 50
apartheld 1s best dealt w1th under the headlng of human rlghts.

7Because of 1ts occupatlon of Namlbla, South Afrlca has been treated by

.'r.
i (.
| .

_the U N. as a state occupylng a. non-self—governlng terrltory. Thus,-the -

U N. has contended that self—determlnatlon applles to the peoples of

‘Namlbla.,h ) 2 R

; Lo ‘\ . . .
The orlgln of South Afrlca s occupatlon of Namlbla goes back to
4

-the League perlod, when, upon Germany S defeat, ltS former colony of

South-West Afrlca  was placed under the Mandate;System. The mandate was:

conferred upon Hls Brltannlc Majesty, to be exerc1sed on hls behalf by

the government of South Afrlca. Durlng the perlod of the League, South

o K 5
.Afrlca submltted reports in accordance w1th the Mandate Agreement t

3
+

lalthough she expressed a desrre to 1ncorporate the terrltory on the

g§§‘ba51s of 1ts spec1al geographlcal and cultural relatlon w1th her., Any ':fi%ga
& : . : S L '

\

~attempts at annexatummwere however, re]ected by the Permanent Mandate "

R _-.l N

Upon termlnatlon of theleaqueand the subsequent formatlon of the':z'

¥

U N., former Mandatorles were called upon to piace thelr mandates under

‘ \

3%

‘Lthe u. N s Trusteeshlpl5ystem as stlpulated by Artlcle 77(1)(a) of the e

:;~Tf3Charter.- All obllged,‘except the Government of South Afrlca whlch

argued and Stlll contlnues to argue, that w1th the termlnatlon of the

. J . .
. ¢

' *tLeague and therefore that of the Mandate Agreement, her obrlgatlons

vi . Uo-; . ,-

"1,were extlthlshed‘"'ln a letter dated ll July 1949 she 1nformed the

tst»Secretary-General of the U N that she would not forward any more reports SO

B on the terrltory In;the meantlme she proceeded to 1ntegrate the terrl-

"]vtory w1th the Unlon, thereby dlmmlng the hopes for self—determlnatlon .



o dlrect responslblllty of the U.N.

'd01ng, ensure contlnued oppressron and exp101tat10n.; Rlchardson

- _sees\ the 1ntent of the Bantustan pollcy as follows-3'~

46
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lnherent in the.Mandate Agreement;‘ZJ’ - .,.G~'

Slnce 1ts foundatlon, the U.N. has waged a relentless battle

.

b

'through a large number o? resolutlons and legal moves to extrlcate

'Namlbla from South Afrrca s exclusrve Jurlsdlctlon.54“ These efforts

‘culmlnated in the adoptlon of" Resolutlon 2145(XXI) of: 27 October 1966'

whlch termlnated Sputh Afrlca ] mandate over Namlbra and made 1t a
, sk . ,

- So far, South Afrlca has consrstently 1gnored these and other

'ﬁResolutlons, and- 1n51sted that the problem 1n South Afrlca and Namlbla

R

'N-belongs to her 1nternal jurlsdlctlon. However,‘she has made certaln

- moves almed at assuaglng some of the 1nternatlonal condemnatlon by

~

: 1ntroduc1ng pollc1es that have a semblance of belng con51stent w1th the

b . o

‘ prlncrples of self—determlnatlon.f Recently, she ‘has lnstltuted a plan

'..\,,.

";of creatlng autonomous Bantustans both 1n51de South Afrlca and 1h Namlbla,_'

‘l

-;”w1th the declared prospect of eventual 1ndependence.56 However, much of

“v

"lthe evrdence avallable suggests that the Bantustans are belng created ff"
' ‘not as ‘a result of the expressed w1shes of those affected, but as a'
:’fmeans to 1nst1tutlona11ze the concept of apartheld The fact that the

';Bantustans are created 1n the unproductlve and least @eveloped parts of

e

iSouth Afrlca and Namlbla suggests that the alm of such aigpllcy has been fjf

;'to keep the Black people phy51cally away from productlve land;a%nd-rn=sov[ﬁgm:

D

jﬁfThe Bantustan pollcy represents a major

S ;,'attempt by the Vorster government to preserve -

... .»' . . the security and standard of 1living of South
N *gf»iAfrlcan Whites by’ malntaining the basic

R R structure of apartheld while keeplng enough
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able~-bodied Africans convenienfiy useable as
« the main source of much needed labor for
' South Africa's mines, farms and industry.58

°

While the issue of apartheid within South Africa raises. the
éeestion whether a rigﬁéiof_selfjdetermination can be_realized bithin an
arguably hon—cqlonial setting, there is no doubt that the :efusal‘of
South Africa to s;bmit to the terms of the Mandates System aed‘piace :
Namibia upder U.N.'s Trusteeehip‘Syetem is not only a violation of

" international law, but also seems to go against the current of self-

! 5
determination for all former mandates and colonies. 9

The Soviet Union o ‘ \
The Soviet Union has been one ef the most veeel champions of the
f'right ef self-determinafion at.the U,N.‘aﬁd}because of that, ciaims to.
be the:leader of the'anti-coloniel“group.60" While mest\of ifs'suppert has
- been fhetoricalland eased on its immediete.political interests; there is .
'some hlstorlcal ba51s'for the Soviet Unlonfs stance on self~determ1nat1eh.
- Its first Constltutlonal Act, the November 1917 Declaration of

the nghts of\the Peoples of Ru851a, afflrmed the pr1nc1ple of equal
soverelgnty and free self—determlnatlon, lncludlng the rlght of secession
of all natlonal:.tles.61 It was on{fhe basis of this and other declara-
tions. that some parts of the Rﬁssian Empire such as the Ukraihe,fine;v
seceded,‘gained.their indeﬁendence, ane finally concluded federal agree-
ﬁenteﬁwithvthe Russian Séviet.62 The érinciple,'inciudiné the tight of

|
,sece851on, ‘was also wrltten into the 1923 Soviet Constit;uta.on.63

|
Consistent with the- Bolshev1k deflnltlon of selffdeterm%natlon as.

‘a rlght\of all oppressed peoples to 1ndependence, incluélng a right of

.
i i
. »‘v\\yv ' \‘
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A

secession, the Soviet Union 1n51sted durlng the era of decolonlzatlon,,
~that self-determlnatlon for colonial peoples was achlevable onlp through
complete independence. 1In line with this argument, the Soviet Union has
maintained that the status of Puerto Rico as a Commonwealth in associa-
tion with the U.s. is merely.a trich to obscure its actual colonial
status.64 In 1960, the Soviet Union presented.a draft resolution

~

demanding immediate indepehdence of all colonies. However, it was
rejected in favour of Resolution l514(XVl.65

This view of self-determinatlon has been inconsistent with the
Soviet Union's practice both inside and outside her own.borders. First,
despite the rhetoric, it is clear that a multlnatlonal state as large
and as disparate as the Sov1et Unlon could not have hoped to surv1ve
‘even as a loose federation 1f it had permitted an absolute right of
secession. Secondly, in the 1nternatlona1 arena, Soviet response to
demands for self—determlnatlon has closely followed the interests of'
Sov1et dlplomacy in the area concerned ‘For example Soviet publlcists

9.

vehemently dlsapproved of the dissolution of the Mali Federatlon, where

Russian 1nfluence had been’ wanlng 66 The Sov1ets also offered mllltary

support to crush the sece551ons of Katanga and Blafra but strongly

v‘,obacked the demand of the people of Bangladesh for self-determination.

-In 1974 the Sov1et,Unlon, hltherto a staunch supporter of Somalla s
attempts to create a blgger state by occupying parts of" Kenya and~ ..
Ethiopia, and a champlon of Eritrea's struggles for 1ndependence from

Ethiopia, switched 51des and became an ally of Ethiopia and Pr981dent

Mengltsu in his campaign to end Somalia's aggression against Ethlopla‘

n Ll

and Eritrea's attempts at secedlng frOm Ethlopia. JIn all these instances,

e



the Soviet attitude was apparently dictated by political interests
. , AR
rather than a principled judgement regarding the legitimacy of the

particular claim.
Unlike the other major powers discussed in this Seetion, the
Soviet Union did not have any colonies. Therefore, it is dlfflcult to

]

speculate how she would have dealt with questlons of self—determlnatlon

out31de her own borders. What 1s-clear from~the brief aualysie here,
however, _ie tﬁat in bractice, the Soviet Union does notbinclude_
secession as part Of self-determination, contrary to ali tbe.rhetoric.
It appears "from her practice ‘that the pr1nc1ple of self-determlnatlon

applles only to” non-self—governlng territories. To that extent, her

practice does not dlffer‘significantly'from that of the other states.

‘The United Nations Practice

¥

fhe U.N. is not an autobonoh;“inftitutionwitb its own power
base. It is ratber adrepresehtative organ of its memberkstates. There—
fore, in matters of’fnteruational ooneern, the U.N. has only‘as‘much
poWer-andfinfluenee as,its‘members‘are prepared to grant dt; Thls ought
}x>%e obv1ous but many crltlcs of the U.N. ignore it when maklng thelr
recommendatlons ou ‘what - the u. N.‘can or cannot do. It would be absurd,
1ndeed 1mpract1cal for the ﬁ N\ to adVOcate an actlon that would not
: galn the concurreuee of 1ts member states or at least of its more power-
ful members . This’ Sectlon proposes to examine. the extent to which the
praotlce of the U N., as manlfested inits resolutlous,‘recommendatlons

~and conventlons, may be seeq_to reflect the practices of states.. In

‘other words, has the practice of the U.N. in matters of §elf-determinatiou

" met the concurrence of the international commuhity?G7

»
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Despite the verbosity ofbthe wording of some of its resolutions‘
on self-determlnatlon, the U.N. General Assembly defines the pr1ncxple

as the rlght of the people in non—self—governlng terrltorles to self-

government. These territories may be ‘of the colonlal type or Trust ter-
.rltorles, and self—government may be attalned through ‘one of several
ways. Resolutlon 1541 (xv), (15 December“l96® of the General'Assembly

" stipulates that self—government may be attalned by lndependence, assoc1a—

9

tion < or integration, provided this accords. w1th the wishes of the people
68 ‘ . ’ £
concerned . o . o

t
Bl

A-brief_look at some of its Resoiutions wilifindicate how this
definition has been'arrived»at; The process began with General Assembly
Resolutlon 648(VII) of December lO 1952 which approved the idea
"that a terrltory may- attain self-government by one of three
' ways, namely: .“The attalnment of independence", "the attainment of
other separate systems of self—government" and "the free assoc1at10n of
a terrltory w1th other component parts of the metropolltan oxr other
country " Soon after, by Resolutlon 637(VII) of December 16 1952,the
General Assembly endorsed 1ncorporatlon of a rlght of self—determlnatlon
j into the Draft of the Human nghts Covenants.y Such 1ncorporat10n 1nto
what was de51gned to be legally blndlng treatles was, of course, an.
1mportant step ‘in the- establlshment of self.determlnatron as-a blndlng ‘
»rule of 1nternat10nal law.69_ Incorporatlon of self—determlnatlon 1nto

5

. the" two Human, nghts Covenants was completed in 1953 and the texts of

™

'the Covenants were accepted by the General Assembly by Resolutlon 2200A

. A S
(xxr) of Dégember 16, - 1966. 70
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In 1959, prompted by the refusal of Spain and Portugal to submit
1nformat10n on thelr overseas posse551ons in accordance w1th Article
73(e) of the" Charter, the. General Assembly created a Special Commlttee
of Slx to stndy the issue (Resolutlon 1467(XIV)) On the basis of this

4 ne
Commlttee s report, the General Assembly adopted Resolutlon 1541(XV) of

_ 15 December, 1960, whlch remalns a most comprehen51ve statement on both‘

e
— /—t

the crlterla for ldentlfylng wha\\constltutes a dependent terrltory, and

-

’ rlght of self—determlnatlon. (See Appendix F.) .

ok 9

: day. before adopting” Resolutlon 1541 (xv), the General
Assemblytjit

pted Resolutlon 1514(XV) of 14 December, 1960 known as the

.

A Declaratlon on. the Grantlng of Independence to Colon1a1 Countrles and

. .

Peoples—— perhaps one of the most lmportant Resolutlons on the subject

of colonlallsm. (Appendlx E. ) It 15 also one of the most frequently

; c1ted Resolutlons of the General Assembly and Afrlcan and Asran countrles

>

regard it'as a- document only sllghtly less sacred than the Charter ‘and
» t

as statrng the 1aw 1n relatlon to ali colon1a1 srtuatlons. Its main

‘

features lnclude 1mmed1ate transfer of power and attalnment of full

1ndependence for all: dependent terrltorles It als7 repudlates one of

ﬂ.ﬁ“ . . . .
the basrc Charter provrslons of Trusteeshlp'"'that of preparlng the

terrltory for self—government-w-and concedes that lnadequacy of

polltlcal economrc, soc1al or educatlonalipreparedness was no pretext

for delaylng 1ndependence. Slgnlflcantly, the Declaratlon-also 1ntro-, .

duces the concept of "allen subjugatlon" which is- meant to 1nc1ude

under the headlng of colonlallsm, those countrles where a minority of,
/ . 0.

European settler 'malntaln a dominant pOSItlon, based on racral L

f
‘
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discrimination. The AsSembly has not gone so far as to declare South

¢ : . v -~
Ay - v

Africa a‘colony, althougthesolutions on apartheid’recall more and more

e x"‘

‘the wording used in Resolutions on ;:olonial_._ism.'—’l The same is true of
Resolutions.adopted on Palestinian refugees who are identified.asba |
colonial people driven away‘from their hoheland and subjected’to domlna¥
tion by Israel. 72 | | |

- In splte of the popularlty of Resolution 1514 (xv), Resolutlon

1541(XV) contlnued to be the ba51s of decolonlzatlon act1v1ty of the

.
B .

General Assembly,espe01ally with regard to Portuguese colonles ‘and

73
- Rhode51a; In both cases, the Resolutlons dld not tall for lmmedlate
1ndependence as would ‘have been conslstent w1th Resolutlon 1514(XV)

Instead they 1n51sted on the respon51b111ty of the admlnlsterlng

powers_-- Portugal and Brltaln -- to brlng these terrltorles under the =

. umbrella of Artlcle 73 of the Charter and to formally adopt respons1-

blllty to prepare the peoples of these terrltorles for eventual exerc1se

' rof self determlnatlon 1n accordance w1th the pr1nc1ples enunc1ated 1n 2

the Declaratlon Regardlng Non—Self—Governlng Terrltorles (Chapter XI of -

Y

-the U N. Charter See-Appendlx B)

In several colon1a1 cases, the General Assembly has endorsed

other polltlcal solutlons short of 1ndependence as representlng success-'

\

ful attalnment of self-determlnatlon. The endgrsement by the General

¢ \

' Assembly in 1953 of Puerto RlCO as a Commonwealth in assoc1atlon Ylth

the U.S. was satlsfactory ev1dence of the exercxse by the peoples of :

h'Puerto Rico of thelr'rlght of self—determinat10n.74v The exercxse of the -

“n

rlght of Self‘determlnatlon by the . peoples of the Netherlands Antilles

N

- and Surlnam by free~assoc1ation was‘also aceeptedvby the General .

AN
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‘ Lo _ o ) w : o ‘ 7
Assembly, 5 as was Hawaii's and Alaska's association with the U.S. 6
. These modes of'eelﬁ-government have also been applied, with considerable
A 77 T
success, -to the so—called_mlnl-states. - In dealing with such cases, the

General Assembly has encouraéed the peoplea‘cf these'terrltorlee to.
haddét:otherffcrme'of'aelf-government,:short.of.independence} For
L.ekaholg;'the Trust territcries of‘Nauru and'Western SamoaiWereﬁboth
‘giuen'the choice which culmlnated in the indepen&ence of Nauru?and
]a55001at10n of Western Samoa ulth New Zealand 78 Also, the acceptance ’

by the General Assembly of ‘the valldlty of the exercise of self-

determlnatlon by the people of the Cook Islands to assoc1ate w1th New

ealand is cons;$tent.w1th thls_general approach.'9 Thus, whlle the

:General Aaeembly'continuea‘in its‘resclutionsjto aff;rm_"the‘lnallenr
- able right ofj?eépiesjtc7aelffdeterminatibn'and‘indepenaence,f-iniconf.
' siaerlnd individual Cases:there seema.tcrbe ah increasingJaQareneae'.
v’that total 1ndependence may not be the best alternatlve fcr many small
terrltorles whlch may'not be able to.stand by‘themselves economlcally.f o
beThe declslon as to the form of self-government 1s, however, ":“v
left for the people to make. li = -
“In advocatlng the rlght of self—determlnatlon for colonral ;;;>

'_ peoples, the U N. has taken the pOSltlon that the boundarreg/of such

;terrltorles at the time of the grantxpg of lndependence --'or another
o . h’

o

";form of self—government - should remain sacrosanct and 1nviolable.
The best. 111ustnat10n of thiS»position is the case‘of Mauritania. On 'L
August 20 1960,¢Morocco asked that the questlon regardlng the future

= _of Mauritanla be 1ncluded in the Flfteenth Sessxon of the General :

sembly.“ In a’ memorandum, Morocco explained that the dxspute between S

EEN
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. Jects of self—determlnatlon.?l
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¥

her and Mauritania was territorial in nature and that the'latter, within

‘ the borders as51gned to her by France - the former colonlal power --

had always been an 1ntegral part of Moroccan natlonal terrltory.

g Accordlngly, ‘she demanded restoratlon to it of the_whole terrltory of

'Mauritania.sqt Thepcrucial question'that faced the General Assembly :

was whether to respect'frontiers drawn by colonial powers or to consider

'redrawlng such boundarles in accordance w1th the orlglnal arid more

natural terrltorral llmlts that took account of such thlngs as ethnrc

and linguistic distribution the population.l The.position,taken_by

"bthe General Assembly was a pragmatlc one, that need not surprlse any

~

student of 1nternatlona1 organlzatlon-- Maurltanla became 1ndependent

A

'rnron November 28, 1960 and ‘was -+ admltted to the U N. at 1ts next sessron.a._

M b

‘By rejectlng Morocco s clalms the General Assembly held that ex1st1ng -

- ucolonlal boundarles were the legltlmate terrltorlal llmlts of the sub-

B Y

From the ev1dence 1n thl$ Chapter, two conclusrons may be drawn.

.:‘The flrst 1s that w1th the exceptlon of South Afrlca, all former colonlal

'ypowers and former mandatorles have~conceded self—government (through
5 1ndependence, assoclatlon or 1ntegratlon) to peoples 11v1ng 1n depe dent

_terrltorles.n Secondly, although the meanlng of the pr1nc1ple w1th1n the

# /

7'context of the U N, has undergone some reflnement and clarlflcatlons

» through time, there is consensUs,:represented by»the votes;of a majorityj

v £ Y-

; of states, that self—determlnatlon is a rlght of colon1a1 peoples (and ;;»

' peoples in Trust terrrtorles) to be’ self—governlng - w1th self-

'

vgovernment takrng varlous forms. In order to lnvoke thls ;1ght, the

peoples must be a terrltorially based, organized communlty -and be under
‘ X

' !
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alien ;uqugation}.’The’lgst gtipul%;ion,‘which is qf recegt formula-
tion, hasfbeeh=inténdéd,to'déal Qith ca$es of ;acialfdiécrimination,-
such as Was:tpe casé in‘Rﬁpdesfa? aﬁg is still the bése in Soﬁth.Africai
‘ Howevef, as,wilLibe:shoﬁh in théjn;*t Chapter; self;détgéminatioﬁ‘in.

this context is not synonymous with independence but is generally dealt

A_Qith uhdef,the‘iﬁbric of human-rights. ' ' S ) -
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1. The U.N. Charter entered into force on June 24, 1945 when instru-
ments of ratification had  been deposited by the Republic of China,
France, the Soviet Union, the United Kingdom and the United States
and by the majority of remaining signatories. Leland M. Goodrich -
et al., Charter of the United Nations: Commentary and Documents,
‘3rd and revised ed. (New York Columbla Unlver51ty Press, 1969),
p.. 9. 1 :

-

Y

2. Ruth B RusselI A Hlstory of the*Unlted Natlons Charter- The Role
- of the Unlted States, 1940 1945 (Washlngton Brooklngs Instltutlon,
1958), p. 30. ' . L

' 3. The text of the Atlantlc Charter may be - found in Ibld., p. 975

4. Russell,- p 30. See also, Leland M. Goodrlch The Unlted Natlons.
"~ A Changing World (New York: Columbla Unlverslty Press, 1974),‘p.
182, , ‘

|

5. The London-Times, Nov. 11, 1942. Quoted in Ibid., p. 182. B / 5

L 6.»’"U S. Proposals for _an Internatlonal Trusteeshlp" - Presented to

Dumbarton’ Oaks.‘ The text may be found 1n Russell Appendlx K, pp.
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" CHAPTER IV
\\

o

SELF-DETERMINATION AND SECESSION

Introduction

The preceding Chagter discqseed selected examples 6; hoth-U:N\
anf state practices on matters coneernihg eelf-determination and con-‘
cluded that the majof‘concerh'ﬁas with‘dependent or subject peoplee, in
particular those living under colonial and Trust regimes. T6<an this,
however, is not to imply that issues relating to self—aetermination are
confined exclusiVel§ to colohial peoplee, because if self-determination
is a universally accepted right (see' Chapter Vv belewf,»surely~its scope
must extent beyond.the narrow confines‘of colonialism. The pertlnent
questlon then is what form self-determlnatlon w0uld take in non-colonlal
settings. U

This Chapter will explore the reasons for the U.N.'s narrow con-w

flnement of the appllcatlon of self—determlnatlon to colonlal and Trust

“‘l

terrltorles.“ In addltxon, it w111 address the questlon of the,future

of the pr1n01ple. Perhaps 1ron1cally, claims for a right of self-

<

, determlnatlon have been on the increase as a result of the demigse of
* <Y

y ’ o, . . . ' \
. . B 53 - £

traditipnal colonialism which has producedva multitude of pluralistic

5

\ states. ‘What will the-prineiple mean fof,the U.N. in the future?t Are

‘

certaln groups: of\pe0ple such as the Quebe001s of Canada, the Kurds of
Iran and Iraq, the Nagas of Indla, the Basques of Spain and the

Erltreans of Ethlopla;who are parts of unlfied states but consider

“themselves oppressed, entitled to a right of self-determination that

includes“their right to secédé? If no;,‘iﬁ'what ways may'the.principle

e

o F

o - ‘62
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be aﬁplied to thém?

Does Self-Determination Include a Right of Secession?if\\

[

Ae?we,saw in our discussion of the League of ﬁations-and President
W1lson s contribution to the prin01p1e of self-determlnatlon {Chapter II),
vthe Allied Powers did not endorse a ‘right of secession. Sarah Wambaugh
has 1nterpreted Wilson's repeated requals to favour the petitions. from
subject nationalities which floeded him toward the end of World War I
as evidence that the President;s wbrds‘to the effect, that "all nations
had a right te self—determinafien;"‘did not ehdorse a right of.secession.

"

In any case, the task of redrawing the demographic map of Europe in’

-«

. strict conformity with the principle of self-determination was quite

impossi&&e. 'This difficulty.was expressed by Webster in the following

words:
\ : If Poland were to have that ethnographical
o ~ frontier and access to the sea promised her
in President Wilson's Fourteen Points, - o
numbers of intensely patriotic Germans must N
_be included within her borders; if- Czechoslovakia
were to have g frontier that corresponded with
any intelligible reality, millions of Germans’
‘Magyars,:and Ruthenes must be left in the new
I state; the transfer of Transylvania to Roumania
involved also the transfer of Magyars, Saxons,
, .and Szecklers; throughout Europe were scattered
groups of the ubiquitous Jews, secular objects
of persecution. Briefly, the solution of one
set .of minority problems might involve the
creation of another set, with the dismal prospect
of the commencement of a fresh cycle of confllct,
revolt and war.?

Lo

Thus, it was feared that any strict enforcement of self-determination
P R B X
would lead to|the creation of a multitude of states ad absurdum. To

avoid such a ésibility, the League endorsed a position that would
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safequard the rights of minorities, without seeming to encourage théir
separation from the newly constituted states of which they formed a \
part. The formal statement of the League, as 'we have seen, regarding \

the question of self-determination vis-a-vis Secession, was expressed

in the Aaleind.Islands.Ca'se.3

During thevperiod of the U.N., conflicting viewe have been ex—
presseq‘by pﬁblicists and spokesmen of states on the status of secession
in relation £5 the principle ef self-determination. 1In general, those
who argue that self—determinatfon f?ja universal rigﬁt,Aaﬁp;icable to

all peoples, also maintain that secession is a right. Soviet publicists

and spokesmen maintain this view. As we have seen above, however, this is

a minority view -- and even in the case of the Soviet Union, her practice
does not endorse a right of secession.

A difﬁereﬁt‘view, held by a majority of stateé‘and individual ~

~r”

publicists, holds self-determination to be a right limited to colbnial

r

and Trust territories.;ﬂ(See Chapﬁef/ill above.) Accdrdlngly, pro-
;onentsvof_this\vieﬁ reject a right: of secesslekiégfgeigjgetermlnatlon;
Tﬁe Amerieanvviewvéffseif—det rmination,:for example' hae never

) recognlzed a general 1eg1t1macy of secession by groups w1th1n unlfled,

1ndependent states. ThlS view _was made clear in 1952 by Eleanor
. IE ‘
Roosevelt then Amerlcan representatlve to the u. N General Assembly. :
(

In’ an artlcle entltled 1nterest1ngly, "The Unlversal Valldlty of Man s

nght to Self—Determlnatlon,W Mrs.‘ osevelt clalmed that the un1versa1
. ‘\‘

validity of the principle excluded secession._‘

Does self-determination mean the right of
secession? Does self-determination constitute
a right of fragmentation or a justification for
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the fragmentation of nations? Does self- .
determination mean the right of people to

sever association with another power regardless

of the economic effect upon both partles,

regardless of the effect upon their internal
stability and their external security, regard-

Less of the effect upon their neighbours or
theirJlnternatlonal community? Obv1ously not.

The refusal of the United States to accord any measyre of
legitimacy to secessionist movements within independent states has been
1nvoked on several occasions as the theoretlcal justification for

€ American behaviour in the world arena. After the United States sup—
ported the action to suppress the secession df Katanga from the Congo,
for 1nstance, a State Department .spokesman, asked whether thlS v1olated
tradltlonal u.s. support for the pr1nc1ple of self—determlnatlon, replled
‘in the negative. His explanatlon‘began_with a denlal of any absoluté»
right of self—determinationé 'We fought a civil war to deny it. We
6
have recognlzed both at home and abroad the danger of Balkanlzatlon."
Slmllarly, the U.S. viewed w1th dlsfavour the attempted separatlon of
Blafra from ngerla and the secession of Bangladesh from Paklstan
-Even in 1Qstances when she is alleged to have covertly supported a
7
-separatlst movement such as in leet and more recently in the Kurdlsh
revolt, the actlons appear to have been motlvated by 1mmed1at‘\‘\lItieal
: lnterests rather than a percekved obllgatlon arlslng from the demands of
self—determlnatlon.g”

ngglns adopts a restrlctlve view of secession. that resembles

: that of the U S. Although she accepts self-determlnation as a legal
rlght, she nevertheless thought in 1969 that at" the present stage of 1nter-

#

national law, “se1f~determ;natlon refers to thevright of a majdritz within -

L
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4
a generally accepted political unit to the exercise of power. In other
. 0
words, it is necessary to start with stable boundaries and to permit

political change within them."10 This approach leads her to conclude

that "there . can be no such thing as self—determination for the Nagas "ll

Thus, she contends that self—determination‘and secession are two sepa ate

issues.. . - . . | S ‘- h’)
Some‘publicists examine specificvinstances of secession and on

the basis of factual ihformation arrive at their owh conclusidhs on.the’b

legitimacy of secession, Umozurike, for instance, argues that seCession

-
<

can be 1egitimated in some cases, primarily as a method of redress for
the Violation of human rights.v

-There,is no]rule of international law that
condemns all secessions under all circumstances.
The prinCiple of fundamental human rights lS as
important, or perhaps. more so, as that of
‘4terr1torial integrity Neither a majority nor
2 minority has a right to.-secede, without more,
_since secession may Jeopardize the legitimate
‘interests of the other’ part....f [In cases of.
7human rights Violations] it is submitted that
: the oppressed party ... may have the- right of - lz‘A
»~_se1f—determination up to the pOint of: seceSSion.
'On the baSlS of this reasoning, he concludes that the Somalis in Kenya,

“a

‘ the Nagas, the KthmlrS and the Biafrans are entitled to self-determina- -
, _ - Y 13 _ o
'tion even if this means SeceSSion. - Interestingly enough however, he

'bmaintains that the problem of Quebec remains an internal affair of
' ,.Canada Since "the French Canadians are comparatively a priv1leged ,?{

) 14 =
minority " Vep.,P Nanda adopts a Similar approach to: that of

Umozurike, in arguing that the seceSSion of Bangladesh from Pakistan

' ﬁ
was a legitimate exerCise of self-determination.15 : ‘

os . N . . N
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There is certainly no dearth of writers who articulate ‘the views
described above. What is interesting, however, is that those who argue

that self-determination includes'a’right of secession point out that’

the exercise of such a rlght is dependent upon the partlcular circum-

stances of the secedlng group Some states share thlS view. v

However, as suggested above and elaborated below, thelr attitude

-

toward sece551on is prlmarlly determlned by 1mmed1ate polltlcal inter-

ests rather than an. absolute commltment to a rlght of sece551on.

s : : : ¢

The Afro-Asian States and Secession

.The mOSt unyielding oprSition to SeceSSionist self—determination

has. not come from the erstwhlle colonlal Western powers, but. rather from _‘

those states that have themselves only recently emerged from the process'

yof colonlal self—determlnatlon. The newly acqulred 1ndependence of

‘these states has often been Jealously guarded agalnst 1nterna1 dls— :

1ntegratlon resultlng from separatlst clalms. The argument supportlng

fﬂthls 1nf1ex1ble stand agalnst sece551on 1s qulte plau51ble., In many

~ﬂcases the boundarles bequeathed to the new states‘at the end of the )

=’

:colonlal period were not the result of any communal sentlments of the

populatlons but were. determlned sxmply by the llmlts of the energy of

1'the COlOnlal power. Thus,glarge;populatlons of the same ethnic orlgln : .

L , A ' St 16 :
: were'at‘tlmes scattered in two or‘more‘states. In v1ew of these S

: c1rcumstances, the argument goes, even the sllghtest recognitlon of

l‘sece551on by these states would be dlsastrous to the exxstence of each

U

’one of them. Such fears have dictated the reactlon of the Afro—Asian

-states to secession as reflected in both lnternal state structures

ey
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‘which place emphasis on nation-building and unity, and in policies

advocated before international forums.
The position of the African countrles on the 1ssue of secession

/is perhaps best reflected in a 1964 ReSOLutlon of the Organisation of

B -

Afrlcan Unlty (O A.U.) which:

(;) SOIemnly reafflrms the .strict respect by
all Member States of the Organisation. for - -
the Principles laid down in Paragraph 3 of
. Article III of the- -Organisation of Afrlcan
_-Unity Charter -[which deals with respect for
- the territorial integrity and independent
Qex1stence of states];

(ii) Solemnly declares that' all Member States = | 1 ///
' pledge themselves to- respect the borders
~ ° ‘existing on their- rachievement of natlonal

 independence . o - - o
On the basrs of these prlnc1ples, Katangan and Blafran clalms to

self-determlnatlon were rejected. The case of Blafra 1s partlcularly

1nstruct1ve because even Somalla, whlch prev1ously clalmed the same'

peace and unlty and terrltorlal 1ntegr1ty of ngerla s

1

rlght, rejected Blafra s clalms and argued that "the 1nternat10nal com—‘"‘

munlty on 1ts part should refraln from any actlon detr1menta1 to the i'
-

BN

R confronted by monumental problems of natlon-bulldlng in the face

of real dangers of secessmn, these states have an ;[nteresv presewing ’
thelr present borders, asblndeed does,any other state malntalnlnq that '

self—determlnation only applles to dependent colonlalﬂpeoples, not to |
sectlons of a state wishing to secede.,' |

Desplte thls w1despread condemnatlon of secessron, it appears

: that in cases where a state stands to beneflt from a general recognitlon

+

of- sece551on either by gainlng an ally 1n the new state that emerges
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. . -
4 .

~ from secesslon or by weakening an old enemy, it may well adopt a more
tolerant vlew of the scope of self-determlnation. This"tendency can
‘occasionally result in embarrassingly inconsistent pronouncements‘by
the same state.

Conslder, for example, the‘positron adopted by India and Paklstan

S PR ,

c during their'long—standing dispute over the. fate of’Kashmir Pakistan 1
argued that the pr1nc1ple of self determlnatlon should be applléd to the.

people of Kashmlr, thereby allowxng them to dec1de for themselves thelr

1
future pollt1¢alraffiliation. 2. For 1ts part Indla argued strongly
agalnst the suggestlon that a constltuent part of lts terrltory had a

rlght of self—determlnatlon. The Indlan representatlve at the Securlty_

Coun01l in 1964 1nsrsted that “the pr1nc1ple of self—determlnatlon can-

- not and must~not be.applled to brlng about the fragmentatlon of a
' . [J

country ar ltS people," and went on to 901nt out the dangers of a wide

1nterpretat10n of therpr1n01ple for the' 1nnumerable countrles in

Afrlca and Asia w1th d1551dent mlnqutles "20.r o e

b

By 1971 the p051tlons of the partles had been reversed under

R

the stlmulus of Bangladesh s secessron from Paklstan.v Paklstan’ln—i

velghed agalnst Indla s support of the secess1on,2; whlle the Indlan k

- representatlve argued that Paklstan had falled 1n 1ts duty to protect //////

the Bengalls, and as’ a result 1nternatlonal law recognlzv

dltlons were sultable for Bangladesh to. bf‘ ne a-separate‘State;zzf'

.3"

: It seems probable h‘ a survey of 1nternatlonal oplnlon would
support for the legltlmacy of sece351on, both in terms p»p'
_of the number of states wllllng to concede any such legltimacy, and

< in the 1nten51ty of feelxng over the 1ssue. One.lesson to be derlved"



from a study of state practice, however, is that a’State'slreSPOnse to
a particular.situation will often be dictated by itskown immediate
_po;itical interests; hThns, a'state's reaction to'a'secessionist‘attempt )
'>in‘an area_which does not directly'affect its interests will tend to be
critical of the secession lest it he4nsed as a preoedentvfor'dis_p‘
| affected groups Qithin'its onn borders. If a state is itself a victim
.of a seoessionist attempt, it‘is 1ike1y‘to.be even more oriticai of .
secessionisf-attempts eisgwhere_ Einally,_in cases where a state is
,aptxto benefrt fronka seoession, it may be more,supportive‘of‘the;group

wishing to secede.

The United Nations and Secession

-ssince its foﬁndation, theMU.Ng has consistentiy maintained the

o  position that self-determination and secession were two completely.
separate issues, and that the application of one'did_not impIY'applica—
.tion of the other. At the'San'Francisco Conférence;»it was emphasized

S ' ‘
e vby the Drafting Commlttee that "the pr1nc1p1e [of self—determlnatlon]

-

‘conformed to the purposes of the U N. Charter only insofar as lt 1mplledd

ﬁ% 'the rlght of self—government of peoples and not.the rlght of seceSSLOn;f23
'{The u. N _has not wavered from thlS p051tlon even 1n cases‘lnvolv1ng
‘:Lima351ge hhman sufferlngs and allegatlons of qenoc1de.such as in Blafra
‘Jiand Bangladesh In advooatlng thlS stance the u. N‘ has glveh more |
,pvpromlnence.to the pr1nc1ple of the terrltoraal 1ntegr1ty.of states that

les prov1ded in Artlcles 2(4) and 2(7} of the Charter and conflrmed by

..;f:'* - ;,Resolutlon 1514(XV) of 1060 (Appendlx E, paragraph 6) -".'. j'” B
. 0(‘ . . . L -v B s B 5 . v | ‘V ’@‘ /K
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By adoptihg the Stance that secession poses a threat to the
territorial integrity of.states; ahd is, therefore, inconsistent with ’
' the priociple of‘self¥determination, tbe-U.N; baéicaliy_reflects.the
concerns of'the Afro-Asian-states toward‘their national independeﬁce
and:a broad acceptance of tbedr existing boundaries. '‘As we have seen
above, it is evident tbat aythreat of secession‘hangs over aﬁgreat mahy
of the new states aod that they regard it as a matter of paramount
simportancebto‘strenéthen,the'existing:boundaries; leaving no room for'.
the separatist‘groups to‘achieve their goal This sentlment was ex—
.pressed tw1ce by U Thant, the former Secretary—General of the U.N. At:v
a press conference on. January 9, 1970 in Dakar, the Secretary-General

'was asked whether there was a deep contradlctlon between a people s

©

right of self determlnatlon and the attltude of the ngerlan Federal
'Government toward Blafra.-‘He replled in the following:manner:

‘ You will recall that the Unlted Nations spent ,
over $500 million 1n the Congo primarily to
prevent the secession of Katanga-'from the
Congo. So, as far as ‘the question of sece551on
of a particular section of a Member State is
concerned, .the Unlted Natlons' attitude is
unequlvocable [51c] As an 1nternat10nal
organization, the Unlted Nations has never

" accepted, and does- not accept and I do not
believe it will ‘ever accept the prrncxple of
secessxon of a part of a Member State.24

Shortly thereafter, at a press conference\ln Accra, U Thant relterated

hlS view on the scope of self-determlnatlon.'i".i»;'

v Regardlng ...;the questlon of self-. :
o -:determlnatlon, I thlnk this. concept is ‘not.

» ’properly understood in many. parts of ‘the world
Self-determination of . the peoples does not 1mp1y
self-determinatlon of a: sector of a populatlon =

3fof a partlcular Member State....v& E :



Gy

iof the ngerians“themselves.27

gthe princrple ofégie territorial 1ntegr1ty of states. Thus, in the

thfindependence not by a general recognition of its right of self—determina-i*d

2
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. What'is relevant for the consideration of
the United Nations is the ‘simple. basnc principles:
- of the Charter.
\ |
when a State applies to be a Member of the
United Nations, and when the United Nations accepts
that Member, then the implication is that the rest
of the membership of the United Nations recognizes
‘the territorial integrity, 1ndependence and 25
sovereignty of. this particular Member State
' /
Con51stent w1th thls v1ew of the Secretary-General the U N.,/
/

General Assembly did not debate the Nigerlan-Biafra conflict \ The

Secretary-General explained the reason for this as follows. £

. The question is  that the issues’ must be brought
to the, attention of the United Nations. So far,
not one single Member State out of 126 has
brought the questionfof the c1v1l confllct to
the ... attention of the Security Council or
the General Assembly 26

Instead ‘the Secretary-General requested the OAU to deal w1th the matter.

~ The ‘OAU promptly condemned Biafra 'S sece551on as a. v101ation of the
territorlal 1ntegrity of Nigeria, -and recognized that the Situation was

~an internal affair! the. solution of which was prlmarily the respon51bility

U

.f; 7 S
It seems therefore,_that 1n the practice of the U N. ‘the.

S

princ1ple of self—determination 1s not 1nterpreted in a manner that may

e

{ ' ' 78

iinclude a right of sece551on.espec1ally when the latter conflicts W1th

.;i -

f«final analysrs, the success or failure of secess1on is not determined
J, by the rlghtness or wrongness of the applicatiOn of self—determination,

fibut by the power of the group seeking secessron. Bangladesh won its

4ol

”etion, hnt_bg;itsxown determination and the military support glven by 1ts f:ﬂf,

L
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.28 . . : L » - '
ally, India. Likewise, Biafra failed in its attempt to secede from
the rest of Nigeria because it lacked enough military strength and

sufficient outside'support to withstand the onslaught from the'federal .
forces.‘ In thlS context, ngglns seems. correct when she commented that:
"[I]f a people w1sh strongly enough to form a separate pOlltlcal Communlty,
the matter 1s one to be resolved between them and: the larger unlt of L
w29 |

which they form a part. .

The U.N. has treated matters 1nvolvlng decolonlzatlon dlfferently

Unllke seceSSLOn, decolonlz tion is seen as restoratlon of a terrltory

to its rlghtful 1nhab1tants. 0_ Colonlallsm is v1ewed by many states as

s

a palpable ev11 and unllke act of secessxon, its demlse does not pose:
a threat to,the exlstence of'anf state. In fact, as stated by Emerson,
by creatlng new soverelgn states from the old colonlal territorles, the o
process of decolOnrzatlon is Seiy as’ augurrng well for a |
lastlng'international peaCe andvsecurity 3% As’for‘seoe531on whlch f'.
basrcally threatens to bfeak up a state, there is hardly any populatlon |
‘in any state whlch is so homogeneous that 1ts leaders may openly embrace

N

the breakup of another state w1thout some lrngerrng uneasrness about the

<

exlstence of thelr own state., Nor could the U N, =~ whose membership ig
llmlted to states --'reallstrcally be expected to advocate a pr1nc1ple
thaﬁ may operate to dismember the terrltorles of its member states.tf ;“tg

‘("“,/ﬁ" . v o
He¥ic Vthe equatlon of self—determlnatlon wrth decolonlzatlon.

k2

'7, It must.be clarlfled here that the Outrlght rejectlon'of“seces-i-:;
sron is. based on the assumption that the secessronlsts actually a1m atv.

: ‘destroylng an ex18t1ng state by formrng therr.own separate state(s) |
‘When sece391onist demands fall short of thls, 1nternat10nal 7bnoer§ii;r,'"
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- freedom of consc1ence where the cause of 1rr1tat10n ls rellglous 1n— . TR

- 5nl11ncreased decentralization of powers to regions, remains the GXC1U31V3

- giving huinanitarian aid to those_affected by'the'c1vil”warse

" claims do not pose very serious threats to the existenc

~satlsf1ed,by the establlshment of a more or le

by grantlna some of the demandS‘bf the seceSSLOnists, Such as complete E

'itrespon51billty of an’ indivxdual state«_ The u. N.,and the international

including U.N. involvement, has come to play through various means

designed to'put pressUre on the states concerned to give‘heed’to, and

acqulesce in some of these demands Generally speaklng, these preSSures

have been subsumed under the human rlghts system of the U. N. In the cases

of Blafra and Bangladesh for example, the U. N conflned its lnvolvement to

. .

< ..
. v

The‘most common\method_of dealing with seCession'is through'the

o

: . , . ‘ . .«u B ’ ] P . 0 : Sl ‘. .
exercise of force ---as in the cases of Katanga and Biafra. When minority

Tt

vof_states,_states

have.responded through increased decentralization of pOWer'to the rest-- ; .

less reglons or through a system of federallsm such as. the one operatlng

-9

’

in Canada. In some cases,,states have pasﬁ d legal rov1510ns
? R

' guaranteelng certalﬁ rlghts of mlnorlty groups

.

gL -
eﬁ .

Demands for self-determlnatlon could therefore,concelvably be_=
strlct federallsm or

v « - °
toTe :“),' S R N

o

"tolerance, or as 1n the General Assembly s 111 fated plan for Palestlne,

J..

1n ﬁhlch 1t recommended polltical separation of Palestlne ftom Israel

-7

“f_:but w1th an economic unlon between the two.ig In maklng such a suggestlon,_;

t.“;f-there has been tacit agreement amongst U N s member states that any

v‘

’755901510n to grant»SPecial rights to groups wlthin a Certaln state. aféf_//"f

e B a

\ . . B
4 "O R

a . _.-'.7
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“clear from the discussion of decolofization that self-determination in

75

community in general can only exert moral and polit&cal pressure to

influence tHe way a particular state runs its affairs. K should be

R %

o -

-independent states is significantly different from self-determination in

colonial and Trust territories.

The United Nations and Human,Rights )

As we have already seen, the League of Nations attempted to deal ’

’ w1th claims- of self~determ1nat10n for minorities in Eastern and Central‘

‘Europe through an elaborate system of Minority Treaties and’ hence pro—

A
-,

. vided at least temporarily,'an answer to claims for self—government

‘ which did not'endorse a right of seCession;34 The U.N.'s system Bf

el

human rights has .not culmlnated in any formal treaties 51milar to the

c . \

'Minority Treaties of the early 20th century although the aims of the two
y K7

‘appear to‘be similar. By seeking to influence the manner in which a

3

',state treats 1ts c1tizens through its human rights, the U.N. General

Asseuhly hopes to reduce circumstances that would normally spark restf

lessness.on'the part of groups of people who consider themselves

_opbressed and therefore, qualified for self;determination._ An assess--

ment of Ehe effectiveness of the human rights system in curbing inci-

&

" dences of sscession is'beyond the scope of this thesxs. However, a

brlef hlstorical account is in order to indicate where the system stands

39

A at the present time in relation to the prrncxple of self-determination.

a

At its first SeSSlon in February 1946 the Economic and Soc1al

Counc1l (ECOSOC) established the Comm1551on on Human Rights which set

about preparing a draft Declaration of Human Rights, - In sglte of

\

©




~standards that states should respect.

~ ing artlcle-. ‘ .
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difficulties in getting general agreement oﬁ-the definition of basic

. human rights,. the Commission completed its work by June‘lO,vl948 and

the draft was.subsequently adopted by the General Assembly without a -

negative vote.35

o .

Since the Declaration was not a treaty and was not intended to

. impose legal pbligations, it was not necessary to submit it to.the
N \

‘members for ratification. Despite this limitation, Goodrich has sug-

gested that the Declarationﬁwas bound to ‘have' a substantial effect on

‘the subsequent discussions of the U.N., and to be. invoked as setting

36

It is 31gnif1cant that the first. extended dlscuss1on concernlng

the meaning and scope of an alleged rlght of self—determlnatlon took :

‘place during the 1n1tial debates on the Human Rights Covenants. In 1950,

A4

‘the General Assembly called on the Econohic and Soc1al Council and the

Comm1551on on Human nghts;"to study ways and means which would ensure

~

" the rlght of peoples and nations to self-determination,,and to prepare
) : : : - ;

recommendations for its consideration by the General Asseﬁbly at its

Sixth Se551on."37:“ThevCommission spent a good part of its.:1952 session
- &5

%o :
: dlscu551ng the matter, and after a heated debatg in which the famlllar

definitional problems of self—determlnatlon were expressed, adopted a .
SN
resolutlon to insert in the draft Covenants on Human nghts the follow—

b‘

1. xﬁl peoples and all nations shall have the
~ right of self-determination namely, the
right freely to determine their political,
economic, social and cultural status.

;Z.H‘Allastates, including those having
. responsibility for the administration of
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*

Non—Self-Governing and Trust Territories

and those controlllng in whatsoever manner

the exercise of that right by another people,
shall promote .the realization of that right

in all their territories, and shall respect
the maintenance of that right in other states,
or in conformity with the provisions of the ’
United Natlons Charter 38

In addltlon, the questlon of the nebulous relationship between self-‘,: /
determlnatlon and mlnorlty rights was dlscussed Very little progress
had been made in this area since the Paris~Peace Conference of 1919.
Some deleéates insisted thatﬁthe two coneepts'were separate; that
minoritieswcame under the jurisdictionbof theit'resﬁective states'while
'self—determlnatlon applled only to natlonal maJorltles 11v1ng w1th1n
‘thelr own terrltorles.‘ Others argued that the rlght ofxself determlnatlon
could not iogically exclude the rlghts_of mlnorities.39 The difficulty
was how to determlne what these rlghts were and the extent to whlch they
could be granted . '. S ,‘ |

’ The majorlty of members, however, suggested that the rlght meant |
ithat people, espec1ally those of non-self-governlng terrltorles were
to decide thelr own future status.4o_ Thus, a right of Segession was
rejected. As they were finally adopted bﬁ‘the General Assemhly in 1966,
both theFInternational Covenant on Civil and folitibal Rights'and;the
Internat10na1 Covenant on’ Economic, Social and Cnltural Rights. contaln
~ the follow1ng wording in Article 1: "All peoples’habe the tight of
selfedetermination. By viftue of the fight-they freely'determine-their

political status and freely pursue their economlc, soc1al and . culﬁural

‘development "41

e

R
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It would he a mistake to assume that the presence of this'Article ‘J
in both Coyenants'can be interpreted as a general acceptance of the more |
radlcal v1ews ‘heard durlng the debates to the effect that sece3510n was
legltlmate. According to M, Moskowltz,who has followed this matter
‘closely, the debates "made it clear that the principle of self—determlna-
tion could be invoked only for the llberatlon of colonlal‘peoples and |
territories. . It was not to be construed as 1mply1ng the right of lndl—ﬁ
v1duals w1th1n natlons to express thelr spec1al ethnlc,‘cultural or
rellglous characterlstlcs or the exercise of the democratlc method ln
[1nterna1 affairs. "4? This 1nterpretatlon generally agrees w1th thel
flndlng in Chapter III that a rlght of self—determlnatlon.generally ‘“ﬁ'

'understood as a rlght of peoples to their own 1ndependent status, applles

to colonles and Trust terrltorles.

The usage of the word self—determlnatlon in connectlon w1th human .

rights cannot, therefore, be construed in the same sense as coldhlal

%
A .

self-determlnatlon. Because of the domestlc Jurisdlctlon prov151on ln the

Charter, the human rlghts system cannot be used to Justlfy the dls—

o

memberment dg an exlstlng state.’ Instead, such rights, generally

°

associated wrth the term democracy, are to be manifested in equality

before the law, free and falr electlons, and’ equallty—of opportunlty, : o

regardless of sex, colour, rellglon, creed or natlonallty.43
One example of the applzcation of human r;ghts withln a sovereign f c i
state is. South Afrlca. Slnce the off1cial enactment of the: polfcy of

-apar eid in the early 19505, the South Afrlcan governmént ‘has made no {.

secret of the fact that its maln purpose was to keep the Black people

| of So Afrlca in a state of perpetual subjugatlon.v The following ) ' .



statement made by Prime Minister Verwoerd in 1963. is 'an example of a
- I . i
constantly reiterated theme, and also provides South Africa's rationale,

for the pollcy of apartheid:'

"Reduced to’'its simplest form, the problem is
nothing else than this: We want to keep South
Africa White.... 'Keeping it White' can only
mean one thing, namely, White domination, not
'leadership', not 'guidance',‘but_fcontrol',
'supremacy'. If we are agreed.that itiis the
~desire of the people thaE the white man should
be able to continue.to protect himself by
. retaining White donlnatlon «.. WE& say that it
~can be achieved by separate development."44 .
The~apartheid‘policy,has_been severely attacked in_the U.N. as
a violation ofpself—determination proyisions"in'the{ﬁnman Rights
5CoVenants and"nnmeroue reeolutioné'have been passed to this effeCt.és

South Afrlca has, however, refused to recognlze any obllgatlon on her‘
oo Ry .

part to dlscontlnue apartheld as well as any competence of the U.N. to

' be lnvolved in a matter that she clalms belongs to her domestlc Jurls—

'dlctlon.' A majorlty of U. N members have adopted a. contrary‘VLew to

i the effect that South Afrlca is v1olat1ng 1ts 1nternatlonal obllgatlonsv

under the Charter.46 vSouth Afrlca s refusal to comply\w1th this view

1ndlcates the magnrtude of the dlfflculty involved in applying human

rlghts prov1sions to lndependent states.
g '

0

recently, with the way a state ran rts own affalrs or the way it.

dependent world, this view is gradually changlng.- » There is.

grow1ng awareness, for example, that any state act1v1ty that deprlves-

7 \

a segment of lts p0pulat10n of its most baslc human rlghts is a matter o

g, eenr
B RN
A

o
[

It ls true that 1nternatlonal law d1d not concern 1tself, until )

treated.lts cltlzens. However, in the contlnually changing and lnter--

iy,

o e
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of international concern.4 One implication of the human rights system
is that states may be under legal obligation to'proteét»its minorities, .

N . . . . / . . . "
although this has been a very‘controversial'matter in‘international
practice.. The next Section tries to assess the extent to which Tl

v
°

minorities are accorded any special rights in contemporary practices of

states.

Minority Protection in the‘Twentieth Centufy f'

" The general v1ew regardlnq the questlon of mlnorlty protectlon 1s )
. that mlnorltles do rot" have ‘a rﬁght of self-determlnatlon.v The U N..

Charter makes no spec1f1c reference to: T;norlty‘protectlon.- Howevef,

the Internatlonal Covenant on C1v11 and Polltlcal nghts offers, 1n

Artlcle 27 some protectlonéto mlnorlty groups resldlng w1thin the‘\*;
, e /_. ENEE ‘ 1
r boundarles of establlshed states.: However, these protectlons do not

/

1mply a rlght of secession. Artlcle 27 reads f, ‘,?_';.‘7;_ ':," =f'f ;j‘ﬂ.” .

~or llnéulstlc norities exist, persons® . . SRR

‘“belonging to such minorities shall not bhe o IR i
denied the right, in community with the other S P
members of their group,-to enjoy thelr\bwn NS L e,

‘“culture, to profess and practlce ‘their own - Lo s
rellgion, or to use their own language._B

',In those stat:%lln Whlch ethnlc, rellgious

~.In practlce, however, states*prefer not to accord mlnorltles any
/ - : B e
Spec1al treatment lest thrs act as a deterrent to the process of bu11d-_ ';p j°'i

lng a common natlonal sentrment and ldentlty from a number of different//

groups -~ a process usually referred to as nation—bulldlng. It is be;

..

11eved that 1f the w1shes of the mlnorltles were granted, thls would

“«1ead to d151ntegration of an existlng state. As we have seen, many

R
. B

SR o -




. "ﬁ'ind1v1dual made any reference to- the rights of minorities superfluous.sq‘It‘
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states, preferring to treat them like any other Citizen, all with equal

'rights For example, ‘many Latin American countries have polyglot

.

populations which 1nclude ‘ethnic and’ cultural groups that may be called U o

minorities., But the governments of Latin America have been reluctant to
' characterize them as such The Braleian representative in the Third
'Commlttee of the General Assembly explained this outlook 1n 1961

For a minorlty to exist, a group of people A
must have been transferred en bloc, without .~
) ‘ a chance to express their wxll freely,_to &

» - a State with a. ‘population most of whom dif- -

. o fered from them in race,. language. or religion.
Thus groups’ which had been- gradually and
. deliberately formed by " immigrants within a'

-country could not be considered. minorities,

-or claim the international protection accorded
‘to minorities.r That was.: why Brazil . and the .
-other American States, which. gave 1mmigrants‘,
_the same ‘legal status as- aliens and the same-
fundamental ‘rights ‘as their ‘own nationals, A :
- did not recognize the existence of minoritles o

o on the American continent.? R **q :

In additlon to denying the suggestion that their Populations 1n-;””

- iclude minorities, many governments since World War II have emphaSized
. : , _
. ,the idea of 1ntegration and aSSLmilation, on the ba81s of pledges of S .

.

equal and non-aiscriminatory treatment for all its cxtizens. In fact, ];‘ ":?""3.17»

when the Universal Declaration of Human Rights was belng'drafted, the

o

,'v1ew of the United states was that provision for the rights of the hd_,'rf}

seems therefore, that in the contemporary practice of most states minorities'

’are not accorded any spec1a1 status v18-a-v19 the rest of the population. h
- The practice of the United Nations in this qatter has been cons1stent
‘3w1th this prop051tion. R L.;_,-jlt Lo ,h"f-f 'f;"'f:f;»_' A
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A'notable,test'in the U.N." toward protectlon of minorities
ﬁoccurred in 1960 when Austria brought a complalnt agalnst Italy in .con-
.hection Wlth Italy $ treatment of the German-speaklng 1nhab1tants of
South Tyrol 51 The complaint was based on a 1946 agreement between
Austrla and Italy, w1th one of the provisions guaranteelng the exerc1se
of autonomous legielative and executive reglonal power" for the popu-
lations of the Bolzano Prov1nce.t‘Italy, in ﬁact, enacted an Autonomy !
Statute, but- lt 1nCIUded so many Itallans in the reglon involved that ';
'the German-speaklng element became a minorlty of one-thlrd Austrla;
'clalmed that thlS was a v101a§10n of the splrlt of the Agreement and

L LN ‘e

- ~re1terated 1ts demand for autonomy for thé Prov1nce of Bolzano where the

o

‘iyisGerman-speaklng people constituted the maJority populatlon.\ Italy re—

fjected any clalms for autonomy of one of 1ts prov1nces.; In Italy S v1ew,

*;,_r"l ,”_the notion thad.EVery minorlty has the right
S te self-government is one which is foreign to. .
w0 . - ‘the Charter and incompatible with the whole .
o T ;f’philosophy of the United Nations. In- fact 1t
' B ‘'was: quite clear" that rights’ granted to a,
: minority :should' not be such as to form =
.. Separate communities within a. State which- 5 -
"->might impalr its’ national unity or. security.

ple that mlnoritles should have some klnd of 1nternatlonaf
. .

' ‘was held to be. obsol te. However, the Ass '_held that members of

: _minorities were entltled to equal and non-discrlmlnatory treatment as'j-
‘;1nd1v1duals but minorities, as collective entities ‘had no right to

. . &
-*spec1al status.§3

»“The:U,N.,General Assembly endorsed Italy s argument The princ1— —

[
1
-

N




Conclusion -
It is evident from.the discussion‘presented inithis Chapter'that
‘the application of self-determination has been confined to territories
flwhich are essentlally of the colonial type. Independence iSfone of the
o manor ‘goals of self—determination. Therefore, 1ndependent states are to

: ) .
'lbe considered as hav1ng attained self-determination, whether or not there

.'are minorities, regions or prov1nces Wlthln them that Stlll demand their ,5

' J . . . s . (
: 1 ‘ ‘ . e 3
,right of self-determination.r‘ ‘ P D . ‘

B During the contemporary era of the U. N., self—determlnaticn has
m*;

assumed a new dimens1on that. is" essentially concerned Wlth human rights..¢1

‘The system ofchuman rights has, as one of its ObjecthES, the eradication

Al

of c1rcumstances that usually provoke demands for sece551on.‘ The U N..
. has’ outrlghtly rejected sece551on as belng incompatible Wlth selie‘
’"I'determination.‘ .

The ineffectiven' :: ";the U N human rights system testifies to

i 1ty of the U N., as an organization to interfere 1n the 1n—7“

s ';\...u . L ¢

v"each state Wlll rule its citizens and run its affairs in a manner it
'fdeems approprlate.v The“U N.‘may exert moral and at{times ecenOmic andk
.vpolitical pressure but even an oﬂfender like.;outh Africa has so far
. SR N iat

'}a | managed to 1gnore the 1nternationa1 pressures almed against its
h:_z theid POliCLes.. o ' | | . | ii

Loy

T R

E Finally, the success of a secession will be determlned _not by L

Q"fl” : group seéklng secesslon and the SupPOrt 1t gets from ltS a#ﬁﬁﬁs- Once

v

o seceSSion succeeds and the new territory satisfies the requlrements of

“*ternal affairs of states. Therefore, it seems that in the flnal analy51s,~~

any 1dealistic right of self-determination but by the strength of the f’ t

. . B % e UL i - PR T A
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statehood, then itvbecomes.ahstate,in.reality and the internatlonal com-
muhlty is then ﬁnder obligation to enhance this reality by extehdlng |
recognition. . On this, Lauterpacht has written: ’

[A]lthough rebelllon is ‘treason in the eyes of
'Mun1c1pal Law, :it results, when followed by

the establlshment of an effectlve government :

“wielding" power over: the entlty of national -
“territory,: with the consent or acqulescence of.

‘the people .(for a reasonable period of time)
" in a duty of other states to recognize the .
' change and treat the new government as -
‘representlng the state in 1nterna1 sphere.

It was under such c1rcumstances that Bangladesh JOlned the rest of the -

Qﬁ’fi

1nternat10nal communlty as an 1ndependent state.
. . X Vgt
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L CHAPTERV gg;"f

\\-SELF—DETERMIN;}ION AND\INTERNA%IONAL LAW

self—determlnataon, 1t 1s nec ssary to examlne systematlcally whether
: s S N :

. . «
the prlnclple is a legal rlght under 1nternatlonal law. ThlS exercise .

\

"h is deemedwto be cruc1a1 for our understandlng of self—determlnatlon 1n Yoo

2

v;gw of the confllctlng oplnlons about the ‘stdtus. of the pr1nc1ple

N

w;thln lnternaslonai 1aw and lnternatlonal relatlons. Thus, a group of

' wrlters and spokesmen for 1nd1vxdual states\have argued that self-

e

determlnatlon is a polltlcal prlnciple thh no legally blndlng effect

N

- on states. Slmllarly, many other wrlters and spokesmen have malntalned-z

that the prlnciple is a legal rlght Thls chapter attempts to prov1de

- an assessment of the two v1ews;‘ EV1dence will be adduced from Judiclal

oplnﬁbns, ertings of well-known pub11c15ts, and resolutlons and

id . .

declaratlgns of the U N. General Assembly. ‘ "_/"
U R ‘ -

To -say that self—determlnatlon is a polltlcal pr1nc1ple lmplles

~that states ,are under no legal obllgatlon to accede to clalms for self- .

determlnatlon although they may choose to recognlze 1t w1th1n thelr

”

1nternal jurlsdlctlons. 'rhe internatlonal community ca@,. however, use :

the presence of 1ts

lnlons to move stagts in the direction suggested

To say that peoples h

4

“txon, however, seems to xnvest them with a legal rlght 1ndependent of .

thelr governlng states whlch can indeed be exerc1sed in oppositlon to

1

: those states. ' ].'“15 . ':g',.{'» A,/{tﬁ' Lo
Co S - DA B

e a rlght of self—determina—' )
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Emergence of o Rule of Internat10na1 Law :

‘h:pr0cess.‘ The cla551cal law-&?eatlng agenc1e that 1s, the formal

jf} sources, are treatres (conventlons) and custom.' Artlcle 38 of the

uf create 1ega1 obllgatlons by themselve ;f

'blndlng rule of 1nternat10nai law.

=7Traditiona1 CuStomary,Law~andaselfeDeterminatiOn‘_ :

IRV . S
S © s

G/nerally, 1t is accepted that a rlght whlch 1s clalmed to be Lo

N

‘é'.grodnded 1n 1nternatlonal law must be a product of a law-creatlng

-4, ¥

"'1Statute of the Internatlonal Court of"ﬁhstice (ICJ) adds "general

| .

\

';ﬁprlnCLples of law recognlzed by c1v1llzed natlons."a (See Appendlx D )

.

Slnce the quolutlon of the pr1nc1ple of self-determlnatlon has
. L e ;

‘"occurred prlnclpally wrth;n the context of the U N“,General Assembly\

NN

S

SN

'~f xts legal nature w1ll depend on the competence or authorlty of the U N

‘and 1ts assoc1ated organs to create such an rlght \QOne way of argulng

"for sucifcom etencg/rs/to begln from the premlse that the Charter is a“ ~jf,f_7

) ndlng‘lnstrument.v Therefore, the prov1srons for self— R

.*7determ1natlon w1th1n the Charter could translate 1nto blndlng rules.b;7"w”

N

Slmllarry, resolutlons related to the prlnc1ple would be con51dered f,tf

'as authorltatlvely 1nterpret1ng the Charter and would also loglcally

N N

~.

appear to have a blndlng effect : Another approach yould be to con51der ;];,.7

LY

v‘»U N resolutlons ger se and determlne the extent to whlch they may _;-._

Both approaches have been -

Custom and internatlonal 1aw. Some wrlters hold the v1ew that

self—determination is ‘now’ part of customary 1nternat10nal law.zr Thls

e et
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_SeCtion will discuSS‘briefly what;constitutes custom under 1nternational
o . : » . .
law,‘and then demonstrate the extent to whlch self determination falls ‘

T

,under the aegis of pustom. -*-'1 - -f{ ft“h

[EE

As mentloned above, Article 38(b) of the Icy ifatute mentions el

1nternational custom, as ev&dence of a general practicé accepted as
(1ﬁlaw.?" According_to J‘ L Brlerly,‘custom is, a "usage felt by those who_
':A;follow it to be an obllgatory one;fé The pr1nc1pal source of custom
“ﬁtis‘state practice, A general practice results from.repetltion of the ‘
‘3:tsame or 51mi1ar conduct by states. ObVLQusly,‘lt 1s not necessarykjifp_“

‘rthat there should be no d1551dent state, otherw15e a 51ngle state or’ ,‘

.i'”ﬁ'a group of them could stall the development of customary law. ’Moreover}{ff:ff:‘

".no particular time is essentlal for - the development of such law although

S ‘ 4
,,usage over a long period prOVides good ev1dence. Thus, in order to

"constitu&e a rule of customary international 1aw,‘two elements must be o

N

7shown to be present. general practlce, and acceptance of such practice 3

- as’law;5 The first element is ascertainable from official pronounce—
Tments of states ln so.far -as such pronouncements con51stent1y reflect
b':son state practice._ The practice of states on”matters involv1ng self— _l\
l:determination as described earlier in Chapter III may be con51dered :

'devidentlal of general practlce.. As for the second element, it would-be
.}necessary to establish that states have accepted in their own practices
;regarding self-determlnation that they regard the rule as legallv binding
'3”upon themselves. While thlS sec0nd element is more difficult to

ascertain, a review of the literature may lndlcate the extent to which

~

o the principle has emerged as a customary rule of international law.

:\\\_:: SRR o e, Ty

g

s
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o

Tradltlonal customary 1nternat10nal 1aw dld not recognlze any

hflegal rlght of self—determ.matlon.6 Colonlal terrltorles were regarded

I

/7\ N

:as belonglng to the state\that governed thelr affalrs whlle the 1n-

a

”'habltants, 1rrespect1ve of thelr desxres, were conSLdered to have

. : ' N
: acqulred the crtlzenshlp of the colonlal power Beforeothe era of

" accepted rule 6f 1nternat10nal law by Whlch the rlght of a colony to

o

‘hhﬁself-determlnatlon mlght be Judged "8 Furthermore, any support for, or

S 9
.-led to-a declaratlon of war by Brltaln agalnst France.‘-..

. : . 4 - ,/'
recognltlon of ‘a state that was formed through revolutlonary means was

v .—'

hgtreated by the parent state as 1nterference w1th 1ts legal rlght to A"

{

"cfretaln control over 1ts subjects. Thus, 1t has been SUQQGSted that

i )
,.’l.

|

"'f Durlng the Parls Peace Conference of 1919, 1t 1s dlfflcult to L
K e

conc ude that states accepted the prlnC1p1e of self-determlnatlon as

bg legally blndlng, however, durlng the peace settlement.ige prlng;ple was

,“, ’
to h ve» 'a dlSpOSltlve and normatlve effect greater than that of many

long’accepted rules of law. "10 The Aaland Islands Case is. often 01ted'

~

Fd
as aLthorlty on the contentrous nature of a. 1egal rlght of self—-'

- detelenatlon.l; Thrs sltuatlon has changed drastlcally srnce the

’ . \», AN . L d

7_ creation of the U. N,<lso that today, accordlng to Brownlie, it 1s o

!
gl
1

"1ncrea31ngly dlfficult to deny the legal content of the rlght of self—' )

determination.“12 The oplnlons of internatlonal lawyers on thls matter'

are, however, sharply dlvi ed; The next Section rev1ews some of these '

opirrons.w;,f R o ‘tf' SR

E-the Charter of. thb U N., accordlng to C G Fenwlck there was no ‘_Qk': 3=‘f'

v

aVrecognltlon by France of the U.S.A. in 1778 was one of the reasons that o




LONRT

“tion to mean that lt is’ synonymous Wlth the. sovereign equality of‘\"u
‘ states.' Ba51ng hls argument on: Article 1(2), Kelsen holds that sxnce_

£ N .
:d'that Article refers to relations among states' then the word ggogles e

h;dCharter means the sovereign equality of states On this baSlS, h}

;Charter.

~_a firm negative-

»'Arguments Against a Legal nght of Self—Determination

One group of erters(of whom Hans Kelsen 1s perhapshthe most

a

.,'«.

'hin connection w1th equal rights refers to states because only states~'

.‘~\

o Kelsen argues that the pr1nc1ple of self—determination as use,"u{h

D

"'fshconcludes that the pr1nc1ple has no legal valldltx because the concept

'”vfof sovereign equality ";.. means that everybody has the rights and e

B

‘fffduties which the law confers upon hlm: or. that everybody Shall be

13

f, treated as. the law prov1des which lS an empty tautology " In making

_authoritative, has lnterpreted the Charter prov1sions on self~determina-’¢

L S

;fhave equal rlghts under general (customary) 1nternational law. Hehce1z'5 »

P
g

thls interpretatlon, Kelsen s ma1n concern was that such an 1nterpreta-'::g-;;’

Q-"

_tion be con51stent‘with_otheriprinc1ples of_international.démheass

r'e

. particular the domestic jurlsdlctlon prov1Sion in Article 2(7) of the

Clyde Eagleton s discu551on of self—determination resembles

. whether such a. right eX1sts in 1nternational 1aw - and his answer lS f

“vThe textbooks of international law do not »
recognize any legal right of" self-determinatlon, o
" nor do. they know any standards’ for: determlning '
.. which groups- age entitled to independencé; on
© .. the contrary, 1nternational law holds’ that a

Uh that of Kelsen. Eagleton argues that self-determination refers to the"‘

'_ right of peoples to political independence and then raises the question -



'. . . * ‘ !
’ ’ ' [ :
] . e o
/ N '
e '*i" ;'_'state whlch intervenes to aid a rebelllous _
R -group to break' away from another state is -~ oY
. i p"f : ltselﬁ co:guttlng an 1llega1 act.14. ; R
'yx e :Eagleton then asks whether the U.N. has any authorlty to 1nst1tute a "4

rlght of self-determlnatlon by vxrtue of - ﬁowers acqulrea under 1ts‘.'

‘vCharter. ‘He COHCIUdES that the U. N. cannot establlsh rules or crlterla
‘Q wthh are blndlng on’ any state-" vf, %1‘

B .

: ‘.

: The Unlted Natlons has no authorlty in the : -
! matter, in a legal or: constltutlonal ‘sense; ..

. ";?‘_; it not authorized to issue a ukase -
. ... - 'fréeing a people from a state and setting up
Sl e g group as 1ndependent,‘1t cannot establish = ¢
IR ‘rulesor criteria for self-determlnatlon whlchff e

‘ are 1egally blndlng on anyone.-15
”ﬁ'HoweVer, he lS qulck to add that con51derable 1nternat10nal pressure";s“.'

"_';may be brought to bear 'so éhat the result ‘may be the same as 1f there;'r

L ;;duf”‘mere a- rlght 16 "_:f;hdihf_xiﬂvfiithth'm*stth

5, ,-.im{-u.;1 .

part of elther domestlc or-lnternatlonal«systemsa" eeeslsewhere,ei<eutu,-.\w.jr;”

i‘”.; RS EmerSOn concludes that “what emerges beyond dlspute is that all peoples

ot y

5;do not have the rlght of self—determanation.' They have never haﬂ 1t,_f'b

. 18
and they wxll never have 1t.f;
AY ; ) RO R o e

” Some publlcists have trled to dlsmlss the entlre problem by

*

simply assertlng that the term lS so vague that rt 1s deVOld of any

' legal effect B, v. A, Rollng,.in 1960, suggested Lol
A ',- ™
'JThetgrlnc1ple of self-determlnatlon, in
. . .. .. particular, is so vague with regard to both-
. .if .. the subject that can appeal to it and the.
e \g; ~ . .7 circumstances under which it can become a ,f'g...-v
- claimable right, that there is little questlon
o " of any positlve 1ega1 content.19 ‘
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G. Schwarzenberger, 1n 1967 held the v1ew that "the pflnc1ple

of natlonal self-determlnatlon 15 a formatlve prlnclple of great potency, :

but not yet part and parcel of- 1nternatlonal customary law."lo»_L, C.-
’. S k HETRE

Green had argued earller that self—determlnatlon lS not a’ 1egal rlght.

"It is not a- rlght under 1nternatlonal law. Customary\lnternatlonal’law

.‘ . " .
certalnly does not recognlze such a rlght, and, as yet, there are but '_f.

few treatles that concede 1t i’ ‘z_d‘,z.?',r-f"

Among students of 1nternat10nal law who analyze s%lf determlnatlon .

v from the perspectlve of the U N 1s Leo Gross.‘ Accordlng to Ggoss, no- "3‘

'F} where ln the Charter has the rlght of self-determlnatlon 1n the legal _ﬂixdfib

\

'sense been establlshed. Whlle concedlng the moral and POlltlcal welght
, ey

e

of the resolutlons of the General Assembly on the subject of §elf— =

determlnatlon and the fact that many peoples have galned polltlcal

-

1ndependence onsthat ba51s, Gross argues that lt ls not p0551ble toi;ff,."
‘“. supply the m1551ng element necessary for evolutlon of customary 1nter-- ”5.
__r__natlonal law, namely, that practice was based on a sense of legal
Obllgatlon. : . o s S e
l'On the contrary, the practlce of decolonlzatlon j
cooemoa Lo isca perfect 1llustrat10n of a usage dictated
..+ by political expedlency or nece551ty or sheer:
A . Venience. _And moreover, 1t is neither '
' constant nor unlform.v‘.'

: ’5Gross conc1udesythat the,practicefof'states,' especrally the e
v ."m SR ?

n . o e

. colonlal powers, as dlstlngulshed from the practlce of the u. N. organs,‘h

-

,has not been suffic1entang;n51stent and wrdespread to support a con-;t‘”’”

o /3. cluslon that the prlncrple of self-determlnatlon can be regarded as a’

.f?'/‘ SR e o

R legal rlght._ In addltlon, he argues" S

i i T o e >.'. 7 B S

"... the Charter does not establ h a rlght to Sy
self—determ;natlon, the princ1 ,ofvself—z; o

o

i



' V-determlnatlon, has:...‘always bEen the sport of natlonal or 1nter— df,it»h”f -h:d 5;
:inatlonal poiltlcs and has never been recognrsed:as a’ genulne p051t1ve |
1”ebr1ght of "peoplesjféf unlversal.and 1mpartaal appircatlon; and 1t‘never ;;lhd[
| w111, nor can, be 80 : recognlzed an the future""zé Flnally, and the llst

15 by no means exhaustlve, s P 81nha who has wr1tten extensrvely on

*;.;matters" (such as on the budget and admlnlstratlve app01ntments) but

thave no effect;on the legal nature of self—determlnatlon.t He‘concludes.ﬁaf:'
ih‘that "[t]he pr1nc1ple 1s':.. one of polltlcal”expedlency wh1ch states.
“.fmay or.map not use, rather than one of lnternatlonal lawhwhlch the b

"flfstates aré obllged to follow "25 o _:/ffff“;jp;7f,L_th“:i;;f“‘ﬁ

'*,'Arguments For a Legal nght of Self-Determlnatlon

"determlnatlon as a: right under 1nternat10nal law Three llnes of <d'fj_f.fi“w;:;:jff

"thought are clearly descernlble in thelr arguments.' One group of

,determlnatlon and’ the artlcles of . human S

- rights in the Charter cannot be interpreted LS

B ~as hav1nggbeenhtransformed into legal rights™ - .

S0 with corresponding legal obllgatlon as.-a L R
o resurk of ‘subsequent practice,.and’ they

. i cannot: be- construed as hav1ng been modlfled

by subsequent practlce.zé‘ , . o R

N B VR

J H w Ver2131, one of the most 1n;ractab1e opponents of a -

®

‘V_frlght of self-determlnatlon, argued 1n 1968 that the "rlght of self-.

|. N L . p
1 1
o
on - N
e
+ EERN

the subject, argued that U N ffESOlutlons are blndlng only on "house—'A'

»

—~g

S Gk
».

o R »." ‘

A growrng number of publlClStS have accepted the status of sglf-L v';”}ft”

wrlters partlcularly those from the Sov1et Unlon, malntaln that self—[o:

'determlnatlon had attained a- legal status in pre-Charter customary

1nternat10na1 law, dthers cons;der the legallty of the prlnc1ple to :

R

.'have been the 1ntended purpose of Artlcle 1(2) of the Charter, and they




’,qUOte vafious

‘ Covenants as evidence of this" 1nterpretatlon.. Flnally,-another group

‘f.*w1th1n thelr terrltory."?7 Wlth reference to Artlcle 73 (see A;pendix

" hB) “in partlcular, he p01nts out th‘

.esoLmtlons of the General Assembly and Human nghts

P EEN

'con31ders the prlnclple to have evolved 1nto modern customary lnter—..‘;,,

h“natlonal law. Some of the arguments of wrlters who adopt these v1ews __j_

\ d Lot ,'_' ) (”_ . _'A“" o

‘

.b'w111 be: examlned beLow.; e Lo s o J : 'd'.~ g

‘\ L

/ .

—;j;of self~determ1natlon arlses from the fact that the U N Charter 1s a o

ey

"h;flegally blndlng 1nstrument. erght examlned the travaux preparat01res.-"

",of the San Franc1sco conference and concluded that "It seems:. clear

i

"-1'that Members of the Unlted Natlons by ratlfylng the Charter have under-:

€

'taken,legal obllgatlons 1n reSpect to the self-determlnatlon of peoples

[P

u S

o ‘The questlon ether the salt—water" theory

 'was intended to. apply“to . this article is a
- matter Of. 1nterpretatlon..;; “clearly, ..o e
- determination of what are ‘the non-self- - . 1. ..
" governing: territories w1th respect to Whlch

" obligations are ﬂhdertaken is not a mdtter 'Brj;v”rf;z“{f,i"

" 'within the : domestlc Jurlsdlctlon of any

p:;state 28 S e g}f i_}illffr;{fi:}:

o
A

‘ Brownlle also argues that the U N Charter is a blnding 1nter-‘5'v

was in force,.

nat10na1 1nstrument and concludes that once the Char
. A

:

lt was to be 1ncrea31ngly dlfflcult to deny the l_g,l.content of the

pr1nc1ple of self—detenmfhatlon.?g_ As early ss 19 Ly M. Korow1cz

d 1ttle‘}eason to. do t that the
gprlnc1ple of self—determlnatlon is recognlzed
+ by the: Charter as a prlnc1gle of 1nternatlonal

law, all the - more since it is comblned with

: " equal rlghts of e peoples, ‘and. the prlnclple
. of equal rights:: f States and natjons certainly
is a prlnclplé\gfxﬁnternatlonal7§§h affirmed-as
'such: in. mang~qultilateral’ treatles, and 1n the

'.wrltlngs of publlcists.,',.: S e <‘r5:J.““

Qulncy erght, for example, holds the v1ew that the legal nature'

lt is also clearly an obllgatlon.f?hy
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»,'In hls v1ew, therefore Artlcles 1(2) and 55 of the Charter make the
' 307

'sl'f'. pr1nc1ple "an 1ntegral part of p051t1ve 1nternat10nal law "
PP o It is lneV1table that those who c0n51der the role of the U N. in
'_'the development of lnternatlonal law must pay a certaln amounttof

ﬂ.httentlon to. the value of resolutlons of the General Assembly and

D

_ Securlty Counc1l In fact, some of the wrlters who have concluded that e
. y \ :
.y o N SO o s

o o self—determlnatlon 1s now a. legal rlght have done so on‘the basrs of

LI

o . the strength of such resolutlons.1 O%‘the questlon of the legal value‘ é
‘hh;e ,d.>‘4Vﬂof resolutlons, Emerson has’pOLnted out’ that whlle 1t would be nalve
bR : to assert that‘resolutlons automatlcallv create law,"rt would‘he
hih_,..equallv narve to‘denv the usefulness of resolutlons ln 1nfluencrnc‘the

& PR

development of 1nternatlonal law What is necessary, as 1n the develop—r-

) e ":“‘.Wf_ment of customary 1nternatlonal law, 1s to show ev1dence to Justlfy the

“-“ - . . . : . i t\
propoSLtlon that a norm has achleved a consensus of the 1nternatlonal

"g-communrty;3l Agaln, ngglns prov1ded a useful frame of reference by

1n51st1ng that the key 1ssue 1s not the non-blndlng nature of General
S : e S
Assembly resolutlons, but the cumulatlve effect of such resolutlons

i : . ,

taken as an 1nd1catlon of the emergence of new rules of general

customary law.‘ Asnshe ..has‘wrltten:; = = ’/ B
What ls requlred is.an examlnatlon of whether

. ,resolutlons W1th sxmllar content,'rébeated

- through tlme, voted for by overwhelmlng

'?.majorltles, giving rise to a general oplnlo
Jurls, have created the: norm in’ questlon.

Applylng her own criterla, she flnds that self-determlnatlon has emerged

B A

At as an internatlonal legal rlght

Ve

N Obed Asamoah adopts a srmllar approach to that of ngglns and

E E‘, argues that what lS important ln determlnlng the legal worth of the dfv”

R 'f
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“:resolutlons of the General Assembly 1s to consader them as. "collectlve N
33 B !
acts of states.",A Such resolutlons, repeated con51stently over a ,
s ’ N -
“long perlod of tlme can,’and do glve rlse to customary £Bternat10nal

. , ) .
e L_law.. In hlS oplnlon, resolut;ons on self-determlnatlon have surv1ved

8 e
[N

the 1mportant test of custom. Hence he concludes that the prxncmple
. : . T ‘
*_has become a legal rlght.» v ' : '
' ,L\‘ Nyae T : : : : :
\ What effect,then, do resoluthns of the General Assembly have,.~
, RO

'on the emergence of the prlnc1ple of self-determmnatlon as a rule of

“customary lnternatlonal 1aw? Flrst actlvxty ln the General Assembly . -
/

71s one form of state practlce, and 1t certa1nl¥ cannot be dlsmlssed as

71rrelevant ev1dence.: The questlon of determlnlng the legal status of
E RN _/..,._ L ,,‘ S

S / g R
f,*;self—determlnatldh as: developed by General Assembly resolutlons 1nv1tes

'lfa con51deratlon of two related lssues : Is the practlce of the U N

anxGeneral Assembly a source of 1nternatlonal law'> Secondly, do the

/ o o . S
"Qresolutlons of the Gegsral Assembly create obllgatlons under 1nter-'b
Q/dnatlonal law?

As p01 ted out above, 1t 1s generally agreed t‘at w1th the

e exceptlon of cettaln spec1f1C/brov151ons relatlnq to procedural and

yG _Ly‘“‘house-po11c1es (for exaMple, Artlcles 15 and 97 of the Charter),»r;;di;frifl
"Aii resolutxOns of the General Assembly are only retommendatlons and are |
i'inot 1egally blndlngs : However, as formal statements of the pr1nc1pal o
::iorgan oi the 4. N., member states are underlobllgatlon to treat them o
:'w1th the" degree of respect-appronrlate toa; resolutlon of the General
ffAssembly SUT;Tﬁff_ Ef'7fe;:iifvfsft_l ﬁf:h?;fdfgfd".l__‘ o

, Lo R SR Lo ;

L B o
B It is commonplace that Resolutions 1514(XV), 1541(XVL both

‘*“,passed in 1960 and other 51m11ar resolutépns do not create,_%idf;s" B

b




=
.
e i iy

i e i,

~ B
»

R Assembly resolutlons w1thout more, legal obllgatlons on the member LT

states.- Such a conclu31on, however, does not fully descrlbe the law« ;»";/\i"vﬁ

- o v

formatlon competepce of the General Assembly 1n this and 31mllar .

51tuat10ns. Accordlngly, an lnquiry as to the legal authorlty of such

-

. resolutions requlres thelr examlnatlon 1n the context of state practlce o

©in generai——~As we have seen, the practlce of states w1th respect to

e

colonlallsm 1s evxdentlal of the fact that Resolutlon 1514(XV) has
@

evolved-lnto a general~pr1nc1ple of‘lnterpatlonal law;proScrlblng;_”"’

G g e e T e T
: colonlallsm. .Thls\Resolutlon may also.be seen to represent an

- N 3

authorltatlve 1nterpretatlon of Artlcle 1(2) of the Charter and 1s '-*‘;_7 L
thereby legally blndlng as an 1nterpretatlon of a prev1ously ratlfled 'f

7
treaty ' Flnalry, the Resolutlon 1s one of the most frequently c1ted

. D

resolutlons 1n the U N hlstory. As,such, 1ts substance progressxvely
e B Lo B £ . -;./,_ :
;:emerges as a pr1nc1p1e of customary 1nternat10nal law because of constht A i

";; rec1tatlon 1n the Assembly and elsewhere.v Hence, there 1s suff1c1ent \

4t

ev1dence of the requlslte oplnlo Jurls of states.3r‘guf o

‘:f"7§ fffﬁiilfi Other 1mportant resoluthns such as Resolutlon 2625(XXV),of 1970
on "Pr1nc1ples of Internatlonal Law Concernlng Frlendly Relatlons“="ﬁf'y'

k m(Appendlx G) whlch spec1f1es that self—determlnatlon 1s a legal rlght,“flg IR
may sxmllarly be con51dered blndlng The flrst suggestlon of the legal téy..“

vl”;' ﬁ' 1mpact of Resolutlon 2625(XXV) was glven by the Internatlonal Commlsslon o

of Jurlsts 1n 1ts 1972 study entltled The Events 1n East Pakistan, 1971.&9 ,,, .

RS

o

Thelr Report characterlzed the 1970 Declaratlon as "the most authorlta—': |

'.q-" PR

:ttlve statement of the pr1n01ples of lnternational law relevant to the

*dﬁtermlnatlon and terrltorlal 1ntegrity.ﬁ40 Although sy L
v. ": e . . \ RN _. . S -»,_. ),’> . . §

they perceived some contradictlon between self—determlnatlon and

questlons of sel

e
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terrltorlal 1ntegr1ty, the Comm;SSLOn bhose to 1nterpret Qaragfaph 7

v'of the Declaratlon 1n tht llght of what they felt was\a'“w1de1y held

ARAE 2 T

: hv1ew ‘among 1nternat10nal lawyers, namely thae self-determlnatlon is. ;fv5

“p,a(rlght that can be exerc1sad only once-,”il

.

- ‘ Accordlng to thls v1ew: [they sald],-lf a RTINS
.0 ¢ “people or their ‘representatives have oncert..jjAV-f”jf' R
.77 chosen to join with others within either a- f:jfgf"w"_;»'*
L7 . unitary oria federal state, that choice” is’ ERRE O
¢ - afinal exercise. ‘of their right to selfr
e ”"jfﬁdetermlnatlon, they canpot afterwards clalm
 ‘the rlght to secede ‘under the- principle of *

v"ifgthe right to self-determlnatlon.é;m,;21;;;4;’“

‘. .

"ffdetermlnatlonxln certaln 1nternatlonal 1nstruments such as the Human ;v'f'"
, RNy

'"“Ttg;nghts Covenants42 and the 1977 Geneva Protocol on Laws of Armed Con-'flj*f‘”

erhmember states w1th respect to human rights.v Some wrlters, such as

i . W h - .
-‘-‘:_. . ) . I o

JL, g s

R

g{ffllct43 glves 1t some blndlng force. leferences of oplnlon exlst Lf,:‘

vﬂf'among pub11c1sts on’ whether the Covenants create legal obllgatlons forvhtf*3"

c'--
o

'Tfe,’Lauterpag”tv hold the v1ew that the internatlonal legallty of huﬁan

R 2
e 'Protocol receive suff1c1ent ratlflcatlons to brxﬁg them 1nto effect,-‘

A . T

S

“lstatements of the purposes of the U N., and that members aré. under i

'ﬁ_obllgatlon to act 1n accordance w1th these obllgatlons.4é Kelsen, on ‘§_7

.!

Y .

Z*'not constltute 1ega1 norms under posr&;ve law.?, The debate o,': i'e

F . . S g

'lmatter ls 1nconclusxve.* However, once the Covenants«and the Geneva
'then the prov1510ns on; self—determlnatlon w1ll be elevated 1nto legally
"'blndlng rules although even then these rules wxll apply only to states

'h:whlch ratlfy the 1nstruments.4€7in"5eh‘EL??”:J\
S : G AN g T e
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- Judicial Opinions of the ICJ S

‘fJudicialfprohouncements‘0n~both the.legal.value#of the General S

. 'y

-Assembly resolutlons and on the legal status of the pr1nc1ple of self-

-determlnatlon have been few but consrstent.
v

of these dec1sions in so far as. they relate to self—determlnatlon are

.

,the South West Afrlcan cases and the recent dec1smon on Western

(Spanish) Sahara. These dec1510ns are dlscussed below

determlnatlon 1nd1rectly by clarrfylng the law of the Mandates and 1ts"~

fappllcatlon to So th West Afr1ca.47 In the Legal Conseguences for
i) | |

fStates of the Contlnued Presence of SOuth Afrlca in Namlbla (South :

West Afrlca) Notw1thstand1ng Securlty Coun011 Resolutlon 276 (1970)

'[197l], the ICJ rev1ewed prevhgus decrsions and restated the law of
the Mandates. Flrst, 1t reafflrmed the 1950 Oplnlon that "two pr1nc1-
ples were con51dered to be of paramount importance. the prlnclple of

fT non-annexat1on and the pr1nc1ple that the well-belng and development

of such peoples ﬁorm a sacred trust of crvillzatlon N Therefore,
-.any control or tutelage over maridated terrltory was. to be of a very~
. tempor, nature. |

- ¥

In dpnylng South Africa's . contention that the Mandate .
Agreement llowed annexatlon, the Court also found that "the sub-

. sequent development of 1nternat10nal law in regard to non-self— ‘;'

f,governing terr1tories, as enshrined in the Charter of the Unrted

them [mandated, trust and non-self~govern1ng terrltories] “In the

"lpplnion of the Court, the ultimate objectlvew:}\the sacred;lrust was .

" o S e _ .
£ ‘ _'v'l)g;-///’. S

I Lo . .

Two of the most relevant .

‘The South West Afrf&an cases - dealt w1th the prlnc1plé of. self-

1

N

-Natrons, made the prinCIPIe of self—determlnatlon applicable to all of -
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I
¢

"the’ self—determlnatlon\v\d 1ndependence" of the peoples concerned
In addltlon, the Court con51dered obiter dlcta, the legallty of
R

the General Assembly Resolutlon 2145(XXI) of 27 October 1966 whlch

A

' )termlnated South Afrlca s‘Mandate over Namibla, and argued that the

Resolutlon was con51stent w1th prov1sions of the Mandate Agreement and

: the Charter of the U N i both of whlch South Afrlca had v1olated

'

. / s .
vHence,-lt concluded that the rlght of termlnation was properly con-

bducted thereby elevatlng a General Assembly resolutlon 1nto a blndlng

2

- status. The Court also con51dered the legal effect of Securlty Coun01l

; Resolutlons 264 (1969), 269 (1969) and 276 (1970) : The flrst/talled

'»Namlbla was 1llegal The Court held that the Securlt' Councxl acted t

w1th1n the powers granted to it by the Charter (Art‘;le 24) and that

member states were bound under Artlcle 25 to carry out its dec151ons.“

The Court, therefore, conflrmed\the View that U N. dec151ons on
’ L

/
toplcs related » to self-determlnation may have legally E}nding effects.-

IR

In 1ts Adv1sory,0p;nlon on Western Sahara [1975], the Court

decxded to address 1t5e1f to the questlon of decolonlzatlopdln order to

answer the questlon posed by Spa1n° How 1mportant in the f1na1 act of

7 .

'decolonlzatlon is hlstorlc tltle as compared to the rlght of self-

50 - o ‘ N A"' : :7==

.',. ,

The Court found that, at least durlng the past 50 years, selfr

t'determlnatlon has become the rule, that 1ndependence, free associatlon

c Ry

-or 1ntegration all constltute legitlmate forms of decolonlzatlon. Wlth

- /, . T
el . . >

- . o
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reference to the questlon of hlStOIlC trtle, the Court ruled that F
nelther Morocc0\no: Maurltanxa had any valld clalm.to the Sahara but h

1df*c0ntemporary 1nternatrod§h‘laW'accordS_PrlorltY

to-peoples' (the Sahwarls) rlght of self-determlnatron. The Court,also-

vy :
found that in splte of certaln legal. tles w1th Morocco and Maurltanla,

- the tles were not of a nature to affect the appllcatlon of Resolutlon

1514(XV) 1n the deqolonlzatlon of Western Sahara,-"[and ] in partlcular,f

-f of the pr1n01p1e of self—determlnatlon through the free and genulne .

B expre551on of the w1ll of the peoples of the terrltory...."

R : o ST N
:_Secondﬁi; lt;underscores the rlght of.the oppressed'peoplesg--arn_thlse,;J» : RN

’ prov1des addltlonal eVLdence for the prop051t10n that self—determlnatlon .

deflned azxself-government or: 1ndependence from colonlal occupatlon,‘ls ';-=(/T\vf*

5L

Thls Adv1sory Oplnlon is signlflcant ln several ways.':First; it

rules out historic clalms as justlflcatlon for terrltorlal occupatlon.'7‘ef-

case the SahWaris o£:WeStern«Sahara‘J—hto’fhdependehCe. Finally, it

‘a

‘."'~La_1egal.right;'

\

" An Assessment and Conclusich = Bl

suggest,that the meanings writersIattribute'to,self-determination

™

- determlnatlon 1s such a broad concept,_encompassrng words llke states,

| natlons and eqpallty, that 1t cannot possxbly be a. legal rrght s In the

=nature; For example Kelsen, Rollng and Eagleton c1a1m that self-'

" . A careful examination of the»viegsoexpreSSed‘above'seemsito

b4

v . .
et

s determlne, to a certaln extent their oplnlons regardlng 1ts Juridical

p;

.

-

other camp, wrlters llke ngglns, Wright and Brownlre examine self- .

. determlnatlon as a princ1p1e whose appllcatlon is restrlcted to non-'

N\

'-‘\\

g
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' self-governing territories VleW1ng it from thls perspectlve, they

..

conclude that it 1s a legal rlght

The ev1dence adduced earller n state practlce (Chapter III

’_above), as. well as dec151ons e- ICJ, seem to’ justlfy the latter

s;hv1ewy‘namelyethat'self—dete 'natlon 1n the context of decolonlzatlon

+

-

> ' 52 o
vhas emerged as-‘a blndlng rule of 1nternat10nal law.{ : Nowhere has the‘

;ﬂCourt, or any state, made reference to a- unlversal appllcatlon of self-

'4-3 R

\. The practlce of the U N.. ln thls respect has been 51gn1f1cant,

o

*yfor clalms of self—determlnatlon have mostly been advanced w1th1n the L

;context of the U N. whlch has provided moral pblltlcal and at tlmes,a -

"'ihmaterlal support to dependent peoples. Its Relolutlons on séif—

'-ddetermlnatlon, 1n so far as they reflect the p actlces of states, have

h‘j51gn1f1cantly added ﬁo\the process of the evol tlon of thls rlght , '

ot .

_w-'




. _Thls dlstlnctlon is ‘made by Lee C. Buccheit. See his book,
" Secession: The Legitimacy of Self—Determlnatlon (New Haven, Conn..
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',tOne 1mpllcat10n of a legal rlght of seIf determlnatlon is that 7qJ“ jhv7 't‘”?i
“.the U. N. can impose sanctions: agalnst a- state that violates" that = - . . .'V"eﬁ,

rlght.' Accordlngly, the U.N. has 1mposed economic” sanctlons -

{‘agalnst South Afrlca for: v1olat1ng the rlght of the peoples of

bNamlbla to self—determlnatlon States are under: legal obllga- f?5t
- tion to ablde by such ‘an actlon.’ See, Green, and also‘p_‘lll f‘,“‘
below Dot g e R S S

o
RS

wil
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' A survey of ‘the hlstorlcal evolutlon of the pr}pc1ple of" self- ) }

‘e

‘ determlnatlon from the League perlod through the developlng law of the'

. )
1Un1ted Natlons reveals at 1east four varlatlons 1n the usage of the

”,term: natlonal self—detemmlnatlon,'colonlal self—determlnatlon,
. - : >

\:i.sece551onlst self—determlnatlon, and self- etermination,as»part Of“the f

@

"”'human rlghts complex
L Durlng the contemporary era of the U. N., self—determlnatlon hasQ'
s o : Lo Son s - ) i

been accepted ‘as- a legal rlght only for colonlal peoples and those 1n;

'*}tTrust (and formerly mandated) terrmtorles ThlS rlght is attalnable

g ’kprlmarlly through lndependence although there has been a. demonstrablei
,jwllllngness on‘the part of states to accept assoc1atlon or lntegratlonh‘h
i;as Satiéfaétory modes of exerc151ng self-determlnatlon.j These optlons
‘:haue heehzlntroduced to guard.agalnst a prolrferatlon ofimlnl-states,‘di”gi

’:i.idﬁéndvthe problems thelr vulnerablllty mldht §enerate.for the 1nter-hl"“..

fnatlonal COmmunlty Ev1dence for thls conclu31on has been adduced from

'fd‘a number of sources, 1n partlcular the practlce of stateS°'U N. _3:j§fffw' ffquvfﬁf

e

SN ,'Resolutlons and dec131ons, decxslons of the ICJ —-*1n partlcular those |

'ijrelatlng to South West Afrlca, and wrltlngs of authorltatlve pub11c1sts.'

Y A Thls ev1dence also suggests that the beneflclarles of a rlght yf;"‘

'k_ of self-determlnatlon need ﬁot be llmlted to those hlstorlcally
i characterlzed as natlonalltles In the cases of colonles and Trust
L "terrltories, these benef1c1ar1es are deflned territorlally, so that a

fvmult1p11c1ty of natlonalltles is con51dered a people (or peoples), for 5'

'ffllov’
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nthe,pUrpOSes offself—determination
| Acceptance of a’ legal rlght of self—determlnatlon has a number
t‘.of 1mp11catlonskfor the 1nternatlonal communrty For example,sGeneral
f\;$\%;;:.,; Assembly resolutlons on colonlal issues. would‘carry much welght 1n
c | 1nfluencrng colonlal pollcles and practlces., Dec151ons‘of the Securlty
Counc1l would sxmllarly be 51gn1f1cant\and in: addltlon, they would be
. legally blndlng on member states. Another related 1mp11catlon 1s that

. -

“member states would be under legal obllgatlon.to ablde by sanctlons_t
;f- that are 1nstrtuted by the U N agalnst v101at10ns of ‘a rlght of self—.
| determlnatlon., Internatlonal law 1s gene:ally weak in the area.of
5 enforcement or 1ts norms‘r However,vthe U.N. ‘has taken a remarkable .
lead rn 1nst1tut1n§'sanctlons agalnst SouthUAfrlca for denylng the'::
people of Namlb;a of thelr rlght of self—determlnatlon.fr'ﬂv“ |
A second conclu51on emerglng from thlS stndy lS‘that self;v:
determlnatlon has been rejected as- Justlflcatlon for secessronlst -fli:'
attempts by’oppressed natlonalltles 1n ex1sting states.'vThe dlstlnctlon }:i

between self—determlnatlon and sece551on may be partlally explalned by

- reference to the 1mmed1ate polltlcal 1nterests of states., From the fa

perspectlve of the U N and that of a great,number of states, however, SR

. _‘m’.
‘f‘:.

the prlnclple of” the terrltorlal 1ntegr1ty df stateS‘and domestlc

jurlsdlctlon prov1szons that are so- well artlculated 1n the Charter

"’rand other U N documents, are glven precedence over“secesslonlst clalms

‘.

Y A

There 1s tac1t agreement among the U N member states that vlolatlon»f;7gi-;—&

"D - e

of these cardlnal prlncxples would llkely open a Pandora s box to

AR confu51on and anarchy, 31nce hardly -any state is so homogeneous that

1t would embrace a rlght of seces51on 1n another state wlthout some



'*l,'a rlght of self-determlnatlon 1n connectlon w1th resolutlons on

vh{_fhapartheld and other related lssues of human rlghts.: It would appear G

112

llngerlng unea51ness about 1ts own exlstence. Thus in’approving

wd
T

Resolutlon 2625$XXV) of 1970 (Appendlx G) Canada, Indla and France all
‘of wthh were faced by serlous separatlst movements, expressed the

oplnlon that the 1njunct10n agalnst 1mpa1rment of the terrltorlal

o

1ntegr1ty of a state was the."key" to the prlnc1ple of self-determlnatlon.:
Thus the U N has successfully av01ded gettlng lnvolved in T
sece551onlst clalms Instead, it has preferred to deal w1th the prob-iﬁ

' lems ralsed by varlous natlonalltles through 1ts developlng approach
’ z Y v :

to human rlghts ‘ Efforts by natlonalltles to Justlfy secessron on the
"grounds of humam rlghts have, however,_falled because states 1n51st on

=j1nd1v1dual.human-rights rather than,Special rights'for groups3seeking‘

f,seceSSioh Therefore, lt seems that,as in the past, sece551on ‘is

:-_}

”,llkely to succeed only as a result of 1nsurrectlon, c1v11 war and

“flnterventlon by other states —= as the case of B

”hSO'well.

o r

The demlse of trad1t10na1 colonlallsm w1ll not hopefully,v:

Ljf51gnal the end of self—determlnatlon. Demands of natlonalltles for »

h“hunorlty rlghts 1nclud1ng clalms for a rlght to secede are on the in- ‘ A?Tvﬁ o

ircrease., Nelther the Genqral Assembly nor the Securlty Counc11 has Ehfeh,ﬁfszj
"addressed > 1tself ; specxflcally to the form that self—determlnatlon B g
rﬁmay take 1n these clrcumstances., However, reference has been\made to

. Funio 3 e
. Sy

B that the future of self—determlnatlon lles 1n thls area of human rlghtS._f 4>“‘

Granted the reluctance of states to succumb to secessronlst

35:101alm5, it ls unllkely that natlonalltles w111 flnd 1nternat1onal f‘_,f o
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support in their clalms.for 1ndependent.status. One hopes that the

appllcatlon of the Human nghts\Covenants - once ratlfled - w1ll reduce

the number of separatlst clalms g However, nationalities committed to

.1"

'thelr separatlst clalms w1ll contlnue to: evoke self-determlnatlon as a

\

rlght, appllcable to thelr 51tuatlon. The*success of»seceSSion will not‘
depend on whether self—determlnatlon becomes a legal rlght appllcable :
to natlonalltles, but rather on the support the secedlng group 1s abLe

L , , N
to muster from 1ts allles leen the conservatlsm of a majorlty of .

states w1th respect to preservatlon of exlstlng borders, the U N. w1ll

1

have a negllglble role to play in’ thls process..
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APPENDICES -~ .

APPENDIX A, - - .

Article 22.0f the Covenant of  the League‘offNathns

LN

i MANDATéRY”SYSTEM

1. To those colonles and terrltorles vwhich as ‘a consequence/of the
A late war have ceased to be under the soverelgnty of the States which
'formerly governed them and which are inhabited by peoples. ot yet able-
to stand by . themselves under the strenuous'condltlons of the modern :
world, there should be applled the pr1nc1ple that the well-being and -
.development of such peoples form a sacred trust of. c1v1llzat10n and'
that securities for the performance of . thls trust. should be embodled
'1n this ‘Covenant. ] o
' "'2;“ The’ best nethod of glVlng practlcal effect to thls pr1nc1ple .
is that the - tutelage of such peoples’ should be “entrusted to advanced
- nations who by reason of their ‘resources, thelr experience or their
«geographlcal position ‘can best .undertake thlS respon51b111ty, and who -
are willing to accept it, and that this tutelage should be exer01sed -
.'by them as ‘Mandatories on behalf- of the League. - ) : :
. 3L The character of the mandate must differ accordlng to the Stage
of . the development of the people A the geographlcal situation of the .
fterrltory,_lts economlc conditions and. other similar c/;cumstances.

4; ‘Certain communities . formerly belonglng to the; Turkish Emplre
- have reached a state of develOpment where their ex1stence as-inde~
, pendent natlons ‘can “be prov151onally recognlzed subject to the render—7
1ng of admlnlstratlve advice’ and a551stance by a: Mandatory untll such
_'tlme as they are-able to stand alone., The w1shes of these communltles :
‘must be a' principal con51deratlon in the. selectlon of the: Mandatory
_ ‘,5 “Other, .peoples;. espec1a11y those of Central Afrlca,_are at
such-a’ stage ‘that the Mandatory must be respon51ble for the admlnlstraf

i”ﬂ'tlon of the- terrltory under condltlons ‘which w111 guarantee freedom of

con801ence -and’ rellglon, subject only to. the malntenance of public o o
jorder ‘and’ moraIS, ‘the. prohlbltlon of abuses such; as: the slave trade, -
“the arms traffic: and the llquor trafflc, and the preventlon of the

”‘.establlshment of fortlflcatlons of mllltary and ‘naval bases- and of

,;; military: tralnlng of the natives for. other than’ pollce purposes and _
Zuf;the defense of. terrltory, and will also ‘secure equal opportunltles for_'
’*jthe trade and ‘commerce. of’ other Members of the League. fo\f S

There are- terrltorles, such as Southwest. Afrlca and certaln f;f,.” S

fof the South Pac1f1c 1slands, ‘which, ow1ng to the - sparseness of thelr

’ &populatlon, or thelr small 51ze, or their remoteness from’ the centers’

- of c1v111zatlon, .or their geographlcal contlgulty to. the ter¥itory of:

- the ‘Mandatory, and other. c1rcumstances, can be best admlnlstered undérvv-**'-v

* the laws: of the Mandatory as 1ntegral portlons of its terrltory, sub-

- ject to the safeguards above mentloned ln the lnterests of the 1ndlgenous _:}.f

15populatlon ST S IR .:---;, T e e
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7. In every case of mandate, the Mandatory shall render to the
Council an annual report in reference to the terrltory commltted to.
1ts charge. , -

v‘ 8. The: degree of authorlty, control or admlnlstratlon to ‘be
.. exercised by the Mandatory shall, ‘if not prevrously agreed upon by the’

. Members.of the League, be exp11c1tly defined in each case by the Coun01l.
' 9. .A permanent Commission: shall be constituted to receive and -
examine the annual reports of the Mandatorles and to advise the Councxl
on all matters relatlng “to the observance of the mandates. el

: . ’ ' ;ﬁ’

f_‘SOurce " Leland M. GOOdrlCh, et al., Charter of  the .United. Natlons
S “Commentary and Documents., 3rd and revised ed. (Néw York: .
Columbla UnlverSLty Press, 1969), pp 660 661

I T L . .

APPENDIX B :

Declaratlon Regardlng Non—Self—Governlng Terrltorles
' Chapter XI of the U N. Charter

.,Article 73 Q

. Members of the Unlted Natlons which’ have or assume respon31b111t1es
- ‘for - the admlnlstratlon of terrltorles whose peoples have not vet attalned':‘
a full measure of - self—government recognize the’ prlnclple that the .-
: 1nterests of the 1nhab1tants of these terrltorles are paramount and .
v;;accept as -‘a sacred ‘trust the obllgatlon to promote to the utmost, w1th1n,-
- the system of . lnternatlonal eace . and securlty establlshed by the . o
) present Charter, the well-belng of the 1nhab1tants of these terrltorles,
and, to thls end: : :
N -.a; to ensure, w1th due respect for the culture of the peoples v
concerned, thelr polltlcal, economlc,'socral and educatlonal advance—»
_ >ment,_the1r Just: treatment, ‘and thelr protectlon agalnst ‘abuses;
: - b. rto develop self—government to. take’ due account of the.7?
’polltlcal aspirations of the ‘peoples, and to assist- them in. the
'fprogres51ve development of ‘their. free pOlltlcal instltutlons, accord-
~'ing.-to" the partlcular clrcumstances of each terrltory and 1ts peoples
“;and their - varylng stages- of- advancement,i; T
o ‘.c.f to further lnternatlonal Peace: ‘and’ securlty,”-fi
. d.. to promote constructlve measures of development to encourage
"-Eresearch, and ‘to cooperate with one another and, .when and where,f;_ :
‘ “tappr0pr1ate "with speclallzed international bodies. w1th a view to-the
p;(‘practlcal achlevement of the: soc1al, economlc, and 5c1ent1f1c purposes,'u
-Z,set‘forth in thls Article; and : : v »

~e.  to- ‘transmit regularly\to ‘the Secretary-General for 1nformat10n_ fjf}1

'.fpurposes, subject to such llmltatlon as ‘security and constltutlonal
jfrc0051deratlons may: requlre,_statlstlcal and othex’ 1nformatlon of ‘a’
"technlcal _nature relating to economlc, soclal, and’ educatlonal con--7“
S &dltlons in’ ‘the terrrtorles for whrch they are respectlvely rFspon51ble SR
j'.other than qhose terrltorles to whlch Chapters XII- and XIII apply. _
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oo ' . Article 74'

Members of the- Unlted Nations also agree that, thelr policy in
‘reSpect of the terrltorles to which this Chapter applies, no less than
in respect of ‘their metropolltan areas, must be based on the general

- principle of good—nelghbourllness, due accouht 'being taken of - the
" interests and well-being of the rest of the wOrld, 1n soclal, economic, = .
. and commerc1al matters ' -

S
P

Source:: Goodr;ch,:pp;'69q;691,:: : Mo
\\-' ) h o ' APPENDIX C

Internatlonal Trusteeshlp System:
o (Chapter XII of the U.N. Charter)

Artlcle 75

The Unlted Natlons shall establlsh under its authorlty an’ 1nter—
natlonal trusteeshlp system for the admlnlstratlon and superv151on of
 such territories:.as may be placed thereunder by subsequent 1nd1v1dual

agreements. . These terrltorles are herelnafter referred to as trust -
territories. = T SRURRRCINREE e o
'f‘>h | “}»"' -'y.;."‘ Artlcle 76 . _
. The ba51c objectlves of - the trusteeshlp system, in. accerdance w1th
. the Purposes of the Unlted Natlons 1a1d down 1n Artlcle 1 of the present
- :Charter, . shall be: i SRR
_a.” to further- 1nternat16nal peace and securlty, 3 :
oo b. to: promote the polltlcal, economlc, social,. -and educat10nal
'advancement of the 1nhab1tants .of the trust’ terrltorles, and- thelr
_progre551ve development towards self—government or- 1ndependence as may
‘be approprlate to ‘the- partlcular c1rcumsbances of’ each terrltory and its
’,peoples ‘and’ the freely expressed w1shes of. the peoples concerned and
'-as may be provxded by the terms of each’ trusteeshlp agreement,,“_, '
o e to encouragexrespect for human rlghts and" for fundamental/
'r'freedoms for -all; w1thout dlstlnctlon as ‘to’ race, sex, language, or:. !

.-+ religion, and to’ encourage recognltlon of the 1nterdependence of the 1;“<?,-
'_7fpeoples of the world .and - : S - Gl

S dn to ensure equal treatment in 5001a1, economlc, and commerc1al
,jmatters for all Members of the ﬂhlted Natlons and ‘their natxonals, and.’

"falso equal treatment for. tge latter in the admlnlstratlon of - Justlce,u_{f'

S without prejudlce to the. attainment of the fore901ng objectlves and ';.‘:e: i

: subject to the prov151ons of Artlcle 80.‘13 .

v

Artlcle 77

1. e truSt%Shlp system ‘shall apply to: such terrltorles in the .

p-'follow1ng categorles as may be plaoed thereunder by means of trustee—”
'_~sh1p agreements : = K . x _
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2

a. territories now held uﬁdér-mahdate; . - :

b. territories,which.may be detachéd‘from,enémy'states’as a
result of the Second World War; and Do AT e
é.'_territOrieS'voluntarily placed under the system by states

- responsible for their'administfation. - SRR ‘
, 20 It will be a matter for subsequent agreement-as,to‘wbich_.

territories in the foregoing categories will be brought under the
_trusteéshipléyStgm and upon what -terms. - 5 R
' o . Article 78 S ,

o Thé;trusteéship'system shall not apply td'térritdries which have
become'Mémbers.Oflthe]United Nations,_reLationShip among which shall )

be based on respect .for the principle of sovereign equality.. . ‘

CArticle 79 . oLt

_ The terms of trusteeship for each territory to be placed under the
‘trusteeship system, including.aﬁy_alteration or amendment, shall be
- agreed upon by the ‘states directly concerred, including the mandatory
~Power in the case of territories held under mandate. by a Member .of the .
United: Nations, and shall. be approved‘as.provided'fof;ih Articles 83
and 85, e T ‘ LT e T g
o : Article 80 - -
. 1. Except as may be agreed upon in iﬁdividual”trusteeShip agreef,_r{-]
_Uments,,made,under Articles 77, '79, and 81, placing éach territory undér“l';
'thE“trusteeship;system;.and”until,such agreements. have been concluded, .-
. nothing in this Chapter shall be construed in or offitselg to alter in
'any manner- the rights whatsoever of any’statés or any peoples or the -
. terms of existing interhational instruments- to which Members of the
United Nations may -respectively be parties. - © RO R
, 2. Paragraph ;’of‘thiszrtidlé]shallﬁnotibe.interprétedfas,giviqg’1
‘grounds for delaytqf'pbétponément bf"ﬁhévnEgotiatiQn;an conclusion of' . . |
’»"agreements*for'placing'mahdatéd and other territqries,under‘ﬁhé_trustee-;.l,g
_?hip'sy§tem_ésupr¢vided'for;inVArticle\77lﬂ’: ;g L o '

e : UL TP RN CE
-_The;t:usteesh;p_agreement_shall in each_casg include the terms

under'which the trust territory will be .adninistered and designate the
. .-authority which Will éxef.-rci_s-e_:: the admlnlstratlonofthetrust te’_rri_’tory',‘jb'
fgSﬂch~a?tho?ity;;h?reinafte:‘cal;éd:the*administering”aﬂthOritY'*may"be  e
_onE“OrimOielstateS:Q?'the}Qrgahizatidhuitself’f?’:* "’..' e
.{,jffﬁtihére'méije}deSignaiéd;din[anyjftustéésﬁib aqreémént,qajstrateéi¢‘5_;ﬁ"'

. larea gr areas, which may include part or all of théptrust;tegritOryftojli.gﬂf?

which the agreement applies, without prejudice to any special agree- =

'ﬁ?T'men;‘or;agreéments;undervArticlé’43} _34;+

Article’83. c

'l;;ﬁkllafugctibhé,Qf;the;Unitéd NatiOn§'teiatin§_to;gtfétégigiaféagikf5T"°

&’llmipcludihgﬁtbefappréyalféffthéﬂtéfmsAijthéﬁtrhstééshipiagreémentSVand.5fv';h;-y

o
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thelr alteratlon or amendment, shall be exerc1sed by the Securlty
Council.

2. The ba51c objectlves set forth in. Artlcle 76 shall be
appllcable to the people of' each. strateglc area. = :
' , The Securlty Council shall, sub]ect to the prov151ons of the
trusteeshlp agreements and W1thout prejudlce to. security consideratidns,
avail itself of the assistance of. the Trusteeship Council to perform .
‘those functions of the United Nations' under the trusteeshlp ‘system
'relatlng toé polltlcal, economlc, social, and educatlonal matters 1n the_

strateglc areas » _ -
p"’.ﬁ“ “i . : 3"‘h' Artlcle 84.

It shall be the ‘duty of the admlnlsterlng authorlty to ensure that ;

' the trust terrltory shall play its ‘part in the ma intenance Qf inter-

--national peace and- securlty To this end the adml isteringdautho

°-may make use of volunteer forces, facrlltles,'and ass;staz e>}xzﬁf?§2§
. trust territory in carrylng out the obligations towards the/ Security
Councxl undertaken 1n ‘this regard by the admlnlsterlng authority, as
'well as .for local defense and the maintenance. of 1aw and order within
the trust terrltory - SR ' o : ;

o :7.fj. _b }ﬂ ;; Artlcle 85

: ‘;;l.- The functlons of the Unlted Natlons w1th re ard to trustee— .
-‘Shlp agreements for all areas not de51gnated\as stra eglc, lnclhdlng .
the approval of ‘the terms of: the trusteeship agreements and’of" their ,k‘

' 8 alteratlon or: amendment, shall be exerc1sed by the General. Assembly..

) 2. The Trusteeship Coun01l operatlng under the authorlty of the
General Assembly, shall a531st the General Assembly 1n carrylng out '
these functlons. - '

.- § T . : R . . Ty

-_sgurcéa; Goodrich, pp. 691-693. .. o1

Lo
A

APPENDIX D N
v

Artlcle 38, and 59 of the ICJ Statute i

Artlcle 38 - .tfi':ﬁ7; fr:‘i?“»:ra'n

The Court, whose functlon 1s to dec1&e 1n accordance w1th o

"'1nternat10nal law such disputes’as. are submitted. to 1t,vshall apply

an 1nternat10nal conventlons, whether general or. partlcular,

~fj9establlsh1ng rules expressly recognlzed by the contestlng states, 4: - _
T b 1nternatlonal custom, as ev1dence of a general practlce LT s

: accepted as law,q,”t' B : ST
. '_',C-u the . generalprlnc1plesof 1aw recognlzed by c1v1llzed natlons,,ffu:
# + d.':subject to the provisions. of Article‘'59,: Judicial’ dec151ons" L
o yandgthe teachlngs of ‘the. most hlghly quallfled publlclsts of the
- various natxons, as sub51d1ary means for the determlnatlon of rules of



s B R S 127

T

s - 2. ThlS pronslon does not. préjudice the ‘power of the Court to
dec1de a case ex aequo et bono, . lf the parties agree to.

Article 59 1";-: 7¢ Lo S

The de0151on of the Court has no blndlng force except between the
partles and in respect of that partlcular case :

y "éource:-nGoodrich}”pp. 7075798 and 710.

APPENDIX E

}\ g e Declaratlon on the Granting of Independence to
ﬁz\g o © ° -.Colonial-Countries’ and Peoples
\
SR (General Assembly Res. 1514[XV] of 14 December 1960) .

The General Assembly declares that s Lo s
l - The subjection of ‘peoples to. allen subjugatlon7 domlnatlon and
o explortatlon constitutes a denial of fundamental human rlghts, is
' " contrary to the Charter of the United Natlons ‘and 1s an 1mped;ment to-
the promotlon of world peace and co—operatlon
2. All peoples have the. right to" self—determlnatlon by v1rtue .of

that right they freely determlne their- political status and freely pursue

their economlc, social and. cultural development

‘ 3. Inadequacy of polltlcal, -economic, soc1al, or educatlonal
_aredness should never - serve as-a pretext for delaylng 1ndependence.

£ 1. All armed actlon or repre351ve measures of all kinds d1rected '
15t dependent peoples shall cease in. order to enable them to _
rcise peacefully and freely thelr rlght to compgete lndependence,. o
g the 1ntegr1ty of . their natlonal terrltory shall- be respected

) Immedlate Steps shall be taken, in Trust and Non—Self-Governlng
rrltorles or all other terrltorles which have ‘not yet attalned 1nde-‘fﬁ

thout any' condltlons or reservatlons,.ln accordance w1th their. freely
xpressed will and d851re w1thout any distinction as to: race, creed -or’
olour -in order to enable them to enjoy complete 1ndependence and '

ifreedom._ff : ;s . ' :

S 6. Any attempt almed at the partlal or total dlsruptlon of the

w1th the purposes and pr1nc1ples of the Charter of the Unlted Natlons.
o 7;5 All States shall observe falthfully and strlctly the prov151ons

-endence to:. transfer all’ powers to" the peoples of: those terrltorles, ;'5f‘

national: unlty and the. terrltorlal 1ntegr1ty of a country is: 1ncompat1ble_

e

.of the* Charter ‘of ‘the United ‘Nations,’ the Universal Declaratlon of Human‘;ffﬂt

'fﬁ{fJ S nghts and - the preSent Declaratlon on: the basrs of equallty, non—-f‘
el lnterference in” the 1nterna1 affalrs of all States, and respect for the
soverelgn rlghts of all peoples and- thelr terrltorlal lntegrlty e

A'w

ST Djonov1ch (Dobbs Ferry, New York Oceana Publlshers 1974)

Source United Nations R35°1Utl°nsr'V01 8, complled and ed, by Dusan S
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APPENDIX F '

T Prlnelples Whlch should gulde Members in. determlnlng '
. : whether or not an obllgatlon exists to transmlt the,
° lnformatlon ‘called for in Artlcle ‘73 e of the Charter of
O . the Unlted Natlons
(General Assembly Res 1541[XV] of 15 December 1960)

- ‘ o e

» Pr1n01ple I

Chapter X1 should be appllcable to terrltorles hich were then,kndwn’to
- be of the: colonlal type. An obllgatlon exlst to transmlt lnformatlon

Pr1nc1ple II _
. Chapter XI of the Charter embodles the conce

wards a "full measure of self—government“ As soonm\as a terrltory and

dsed. . Until’ thls comes about the obllgatlon to trans\'

Pr1nc1p1e III

, The obllgatlon to transmlt 1nformat10n under Artlcle 73. e. of the
Charter constitutes an: 1nternat10nal obllgatlon and should be carrled

- out w1th due regard to the fulfllment of . 1nternatlonal law.ur

Pr1nc1ple IV

o Prlma fa01e\there is an obllgatlon to transmlt 1nformat10n in
respect of a. terrltory 'which is" geographlcally separate ‘and is; dlstlnct

- ethnlcally and/or culturally from the country admlnlsterlng 1t, _

: uﬁ : ‘ Prlnc1ple V .["“' ﬁif.f -,

_ Once it has been establlshed that such a Erlma fac1e cage of
geoqraphlcal and ethnlcal or’ cultural dxstlnctness ‘of & terrltory
.exists, other elements may.then be’ brought 1nto con51deratlon.r These T
addltlonal elements may-be, inter alia, of ‘an. admlnlstratlve polltlcal,

urldlcal, eccnomlc or. hlstorlcal nature. CIE . they. ‘affect the relat10n~ S
}vshlp ‘between the metropolltan State ‘and thQ terrltory°concerned in‘a

.manner whlch arbltrarlly places the latter in.a- p051tlon or status of o

'” subordlnatlon, they support the presumptlon that theré is-an obllga—

tlon to transmlt lnformatlon under Artlcle 73 e of the Charter

'-,p~Pr1nc1ple VI yAV3;Q{**:fﬂlj

- ; .o : ,
A Non—Self-Governlng Terrltory can be sald to have reached a full

(a) Emergence as a’ soverelgn independent State, AL
“(b) Free association with an:independent State; or

(c) Integratlon w1th an 1ndependent State.avrl'“




E Principle VII xd

(a) Free assoc1atlon should be the result of a free and voluntary

choice by the peoples of the territory concerned expressed through
.informed and democratlc processes‘- It should be one. which respects the;__
v»1nd1v1duallty ‘and the cultural characteristics of the territory and its =
'peoples, and retains for the peoples of . ih

‘territory which is. associ-
ated ‘with-an 1ndependent State the freedom to modlfy the status of that. -

sterrltory through. constltutlonal processes

(b) .The assoc1ated terrltory should have the rlght to determlne'
1ts 1nternal constltutlon w1thout outsxde lnterference, in accordance

' w1th due constltutlonal processes and the - freely expressed wishes of
' the people This does not preclude consultatlons as appropriate or. 'N L
,necessary under the terms of the free assoc1at10n agreed upon. ‘o B

Pr1n01ple VIII

Integratlon w1th an 1ndependent State’ should be on the basxs of

' wcomplete equallty between the" peoples of the ‘erstwhile Non—Self—'
.»Governlng Territory ‘and those of ‘the 1ndependent country with whrch 1t

- is integrated. ' .The. peoples ‘of both terrrtorles should have equal status
‘and rights of c1t1zensh1p ‘and equal guarantees.. of fundamental rights

and freedoms without any dlstlnctlon .or discrimination; both should

“have . -equal rights and: opportunltles for representatlon and effectlve
'part1c1patlon at all- levels ln ‘the executlve, leglslatlve and 3ud1c1al
organs of government. : ' : : RN

Prlnc1ple IX

Integratlon should have come about in ‘the follow1ng c1rcumstances-fv
(a) The lntegratlng terrltory should have attained an advanced

' "~ stage of self-government w1th free polltlcal 1nst1tut10ns,_so that ltS

2%

peoples would' have ‘the capac1ty to make a respon51ble ch01ce through

" informeg- and democratlc processes,~

"(b) The lntegratlon should be the. result of the freely expressed =

, ;wishes of the" terrltory s peoples actlng with. full knowledge of the

change in. their’ status, thelr w1shes hav1ng been expressed through

:‘1nformed and democratlc processes, 1mpart1ally conducted and based on-. o
: -unlversal adult suffrage.. ‘The Unlted Natlons could,'when lt deems it 'ftv;:*ﬁl
<necessarYr‘superv1se these processes ' ' SRS : S

Pr1nc1ple X

The transm1551on of lnformation 1n respect of Non-Self-Governlng

.'”3Terr1tor1es under . Artlcle 73 ‘e of :the Charter is’ subject to’ such

. limitation as secur1ty and ‘constitutional considerations may requlre.b Q’.f.'»
.vThlS means - that the extent of ‘the 1nformatlon may be llmlted ‘in‘certain R
T'01rcumstances but the llmltatlon in: Artlc e 73 e cannot relieve a-

~'-""_;1~'1ember State: oﬁ ‘the obligation ‘of Chapter XI., The "limitation" Can

“relate only to the quantum.of- 1nformatlon of econOmlc, 5001al and ‘f”;'i”’
.Qeducatlonal nature to. be transmltted NS - ST

Pr1n01ple XI J:**"‘“

The only constxtutlonal con31derat10ns to whlch Artlcle 73 e of

' fvnthe Charter refers are those arising from constltutlonal relatlons of h

RV N S T

R
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-the territory with the Administerlng'Member. They refer to a situation
inr which the constitution of the territory gives it self-government in
economic, social and educational matters through freely\elected institu-
tions. Nevertheless, the: responSLblllty‘fof transmitting information

. under Article 73 e continues, unless these constitutional relations
preclude the Government or parliament of the Administering Member from

receiving statistical and other information of a technical . nature
relatlng to economlc, 5001al and educat10nal condltlons in the territory.

AT RIS Prlnclple XIT

Securlty con51deratlons have not been 1nvoked .in the past. “Only
in very exceptional c1rcumstances .can information on economlc, social
and educational conditions have any. securlty aspect - In other circum-
stances, therefore, there should be no nece551ty to llmlt the trans-
mission of 1nformatlon on securlty grounds

Source:j United Nations Resolutions; vol. 8 (1974).

‘ , 'APPENDIX G ST .
Declaratlon on Prlncfples of Internatlonal Law concernlng
~ Friendly Relatlo *Snd Co—operatlon among States
in accordance with the Charter of the United Nations
- (General Assembly Res. 2625([XXV] of 24 Qctober«1970)‘i ‘

‘The General Assembly, hav1ng con51dered the prlnc1ples of inter-
- national law relating to friendly relations and co—operatlon among
states, solemnly proclaims the following:

. The principle of egqual rlghts and self—determlnatlon of peoplesf‘xj"

By virtue of the principle of equal rights and self- deterdinatlod
of peoples enshrlned in the.Charter of the United Nations, alI\peopIes

R ATy

, have the right freely to determine, without external ‘interference,” “their

development, -and every State has the duty to respect this rlght in
accordance with the provisions of the Charter.

Every State has the duty to promote, through joint and separate ..
actlon, reallzatlon of the pr1nc1ple of equal pgghts and self-
determination of peoples, in accordance w1nh thejprovisions of the
Charter, and to render assistance to the United. batlons in carrying
‘out the resPon51b111t1es entrusted to it by the Charter regardlng the
1mplementa lon of the pr1nc1ple, 'in order:

(a) To promote friendly relatlons and co—operatlon among States;
and

(b) To bring a speedy end to colonlallsm, having due regard. to

" the freely. expressed will of the peoples concerned; :
‘and bearlng in mind that subjection of peoples to alien subjugatlon,
domination and loitation constitutes a vmolatlon of the prlnclple,

: as well as a ddpiad of fundamental human rlghts, and is contrary to the

Voo Charter.

‘political status and to pursue their economic,. soclal and cultural * ...



Every State has the duty to promote through joint and separate
action universal respect for and observance of human rights and funda-
mental freedoms in accordance with the Charter.

‘ The establlshment of a soverelgn and independent State, the free
association or integration with an ‘independent State or the -emergence
into any other political status' freely" determlned by a people constltute '
modes of 1mplement1ng the right of self—determlnatlon by -that people.

Every State has the duty to refrain from any forcible action which
deprives peoples referred to above. in the elaboration of the present
.principle of their right to self—determlnatlon and freedom and inde-.
‘pendence. In their .actions agalnst, and resistance to, such forcible
action in pursuit of the’ exercise of their rlght to self—determlnatlon,
' such peoples are entltled to seek and to receive support in accordance’
w1uh the. purposes’ and principles of the Charter.’

- . The terrltory of a.colony or other Non—Self—Governlng Territory
has, under the Charter .a status separate and distinct from the terri-
tory of the. State admlnlsterlng it; and such separate and distinct
. status under the Charter shall exist until the people of the colony or d
Non—Self—Governlng Terrltory have exercised: thelr rlght of self-
determlnatlon in accordancde with the Charter, and partlcularly ltS
purposes and prlncxples... e : «
Nothlnq in. the foregoing paragraphs shall be construed as. ,
-'authorlzlng or encouraglng any action whlch would dlsmember -or impair,
totally or in part, the terrltorlal 1ntegr1ty or polltlcal unlty of
soverelgn and 1ndependent States. conducting themselves in compllance‘
‘with' the ‘prineiple of equal rights. and" self-determlnatlon of peoples
as described above and thus possessed of a government representlng the
whole people’ belonglng to the terrltory w1thout dlStlnCtlon as to race,
creed or colour. . : S y
s Every State shall refraln from any actlon aimed at the partlal or
' ,ntotal dlsruptlon of the natlonal unlty and terrltorlal 1ntegr1ty of
aﬁy other State or country ‘ : .

"

ASourCe} 'Uuited’Nations Resoiutidns,‘vol. 13‘(1976);



