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ABSTRACT

At the Common Law the King possessed and exercised the power to

. . VAR
pardon offences against the Crown both before and after indictment and L

N
wonviction. He could grant pardons uncondit16na11y or conditionally, based
on the performance of some cond1t1on precedert or subsequent This power
of the Crown was designed to allow for the dispensation of mercy in cases

where it was deserved. It was given to the King because nothfng higher
.is acknowledged than the nagistrate, who administers the 1aws;land it would
be impolitic for the power of Judging and pardoning to centre in one and
the same person. o |

One of the few common law Timitations on the power was imposed by
the Act of Sett]ement which provided that a pardon could not be pleaded in
bar of impeachment; however, the Act did not prohibft a pardon after an
impeachment conviction' The Sett]ement Act's Timitation arose because of a
" pardon granted Lord Danby in the 1670's prior to his impeachment. by the
House of Cqmmons. Another limitation on the powen was’thet it could not
impair a third party's right to sue civilly. ACCordin; to B]ackstene; a
pardon was void if the King was misinformed or decefved in granting 1t |

The aim of th1s thesis is to undertake a rationa] exposition of

the common law of pardons and to prov1de some suggestions. as to c1rcumstances

“in wh1ch the pardoning power_ might be exerc1sed - : %
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INTRODUCTION .,

The policy of pardoning public offenders in any.case'ha§ been
questioned by_Beécar1a;] who cohtended:that ciemency should shine forth
in the laws, and not in the execut1on of them. It would certainly be
impolitic to remit the pun1;hment,attached to en offence very frequently
or 1nd1sct1m1nate1yl Few measures tend more strongly to embo]den offenders;
" and nothing could ﬁore'effectua11y introduce a'conteﬁetuogsfd1sregafd of
- those Taws-wh1ch'were tntended to prbtect sectety. It should however be
remembered that human 1n§t1tutions are fa11tb1e, and must in many respects
be imperfect. No human faculties can anticipate the various temptations,.
which may urge a man to the commission of an offence, or foresee all the
shades iﬁ the circumstances of a case which may extenuate the guilt of
the accused. An offence may be within the letter, but”foreigh to the
general scope and 1imit of the law. V”If we consider accurately the nature
of human punishment, we shall find it attended with unevofdab]e 1mperfect—
ions. How short is our discernment! The surface of the things and actions
.,ié always exposed to our view, the {nward thoughts, the habitual temper,.
which form the dgreater part of mora] conduct, are actively concealed from . -
us. It is for this reason that laws ass1gn the same name, nature and
pena]ty to all offences, wh1ch bear a conformity in outward resemblance,
though intrinsically varying from one another, by a thousand circumstances,
known on1y to the searcher of the heart w2 '

In the judicial system the judge sees on]y w1th judicial eyes,
7

and knows nothing respecting any particu]acfcase of which he is not informed

e

1. 3 Burr 1616.

2. Considerations on the laws of forfeiture for High Treason, 1746
by the Honourable York. P

N -1 - | )
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Judicially. A private deed, not communicated to him, whatevér may be its

character, whether a pardon or release, it totally unkncwn, and cannot be
acted upoh. The looseness which would be introduced into judicial proc eed-
ings would prove fatal to the great pr1nc1p]es of Justice, 1€ the Judge

m1ght notice and act upon facts not brought regularly into the case. Such

- a proceeding, in ordinary cases, would subvert the best established prin-

cip]es, and there 1s nothing pecujiar in-a pardon which ought to di-“inguish
it gn this respect from other facts: no 1ega1 principle known to the court
will susta;n such dist1nct1on. A pardon 1s a deed, to the validity of

which delivery 1s'essent1a1; and de11very 1s not complete without acceptance.
It may then be rejected by a person to whom it 1s tendered; and if it be
rejected, we have discovered no power in a court to force it on him.

As, therefore, society cannot sufficiently provide for every
possible tranegression of its ordinances;-and measure by ant1cipation the
degree of guilt which.may attach- to the offender, it has entrusted the
;ing with power of extending mercy to him. The corondtion oath requires
the king to temper juetice with mercy and in the expression of Lord Stafford,
that "the king cendemns no man: 'the‘great opehat1on of the sceptre ie
mercy" -- a denerods principle, which seemé to have been sometimes acted

upon in the country, ‘even in the worst and most dreary periods of the

history. The gﬁng is in Tegal contemplation, injufed by the commission of

' pub11c offences; his peace {s said to be violated thereby, and right to
~.pardon cannot be vested more properly than in the sovere1gn who is from:

“his s1tuat10n more 11ke1y than any other person to exerc1se it w1th

1mpart1a11ty, and to whom good policy requires that the people shou]d 1ove,

‘With subm1ss1ve respect as the head of the nation, and supreme guardian

of the laws.



_DEFINITION

The def1n1t10n of the pardon has been mairitained by d1fferem’ '
authors and judges in different ways, but accord1nq to thehtradjt?ona1
view, c1emency is the generic term encompassing a variety o£;\6(§ﬁ§19nL
acts of mercy, all des1gned to relieve an . 1nd11jdua1 from some ‘sanction
of the criminal Justice system. 1 The archetypaﬂ act o%'e{eﬁercy, the
full pardon, is a grant to an 1nd1vidua1 wh1ch abso]ves him of almost a11
the legal consequences of the crime of- which he has been or may be
convicted. 2 ‘ | |

Accord1ng to Lord Coke, a pardon 1s said to be a work of mercy,
whereby {he king, either before attainder, sentence or conViction or
“after, forgives any crime, offence, punishment, execution, r1ght title,
debt dr duty, temporal or ecc1es1ast1ca1 3 And the king's coronation
oath is, "that he w111 cause Just1ce to be executed in mercy." It is
frequent1y conditional, as he may extend his mercy upon what terms he

pleases, and annex to his bounty a condition ‘precedent or subsequent, on

the performance of which the validity of pardon will depehd 4

In United States v. Wilson, Chief Justice Marsha11 gave judicial
recognition to the view in the following terms:

"A pardon is an act of grace, proceeding from
the power interested with the execution of
the laws;.which exempts the individual, on
whom it 15 bestowed, from. the punishment the
Taw 1nf11cts for a cr1me he has commftted.

1. - These definitions are taken from the law monograph on. president1a1

clemency, W. Humbert, The- Pardoning Power of the President (1941),
3. 3 Inst. 233. .
. 4. Co. Litt. 274, 276 ‘




It is the private, though off1c1a1
act of executive magistrate, delivered
to the individual for whose benefit
‘1t is intended, and not Sogmun1cated
offictally to the court.
Hence a party claiming benefit of a pardon must p1ead it or
otherwwse in some manner br1ng it to the attentTon of the court.
After Eiligg the trend of the cpurts in the United States was
to view the granting of a pardon as a persona] act of mercy bestowed upon
an individual by the pres1dent.7 When questions arose concern1ng the
nature of this power, courts tﬁrned to principles developed at common law,
by fo]]ow1ng'the say1ngs of~Marsha11/ﬂ%s this power has been from time
immemori{al ‘by the executiQe of that nation whose language 1s our language,
and to whose judicial 1nst1tut1ons'ours bear a close resemglance, we
adopt the principles respect1ng“the operation and effect ef-pardon and
Took into their books for the rules prescr1b1ng the manner in wh1ch it
is to be used by the person who ava11s h1mse1f of 1t . 8

T

The Supreme Court abandoned this h1stor1ca1 approach in 1927

"with Bidd]e V. Perov1ch 9 and gave a d1fferent enphas1s to the power,

o

stating:
5. U.S. v. Wilson, 7 Pet. 150, 160 (1833). .
6. i | ’ o
7. 'See e.g. Ex. parte Garland, 71 U.S.. (4 Hall) 333, 380 (1866).
8. | 32 . S. (7 Pet.) 150 (1333)
9. 274 U.S. 480 (1927). In this case the pet1t1oner argued that

the presidential commutation of his sentence from. death to 1ife
. imprisonment was invalid because it was imposed wfthout h1s
consent. The court upheld the commutation.



,

" A pardon in our days is not a private

act of grace from an Individual happening
to possess power, It is a part of
constitutional scheme. Where granted

it is.the determination of ultimate
authority - that the public welfare will
be better served by inflicting less than
the judgment fixed, just as the original
punishment would be imposed without regary
to the prisoner's consent and in the teety
of his will, whether he liked it or not,
the public welfare, not his consent,
determines what shall be done.” 10

10.

U.S. 274, 480-486 (1927).



THE ORIGIN OF CLEMENCY OR PARDONING POMf -

The principle of clemency as developed 1nvthe Eng1xsh governmen-
tal system had 1ts probab1e origin in the early tribal 1ife of the Teutonic
peoples. Its application at this early date was extreme1\ vague and uncer-
tain because of many counteracting influences. The ex1stence of the |
right of.pr1vate vengeance, retaliation, and b]ood‘feud offset tte nee.
Addea to this was the weakness of the royal power which wae often npi?ifjeo
by powerful nobles, | |

| This condition was typical of the different areas of’€n91and
during the early Saxon rule. Coupled with. this was the absence of a
system of nat1ona1 jur1sprudence. and no clear demarcation between public -
and private wrongs. As a result the kings attempted to apply clemency to
those offences which threatened their royal power and authority ’

After the Norman conquest the prerogat1ve of mercy found a
place in. the new code of 1aws comp11ed at the direction of William the
Conqueror Such repeated recognition of the execut1ve as the dis nser of
mercy m1ght lead to the belief that the prerogat1ve of mercy rested exc]us-"“
ively in the king ' |

Yet during the period from 560 to 1535 there Were severa]
contenders for the share of‘the k1ng s prerogative of mercy. The great
Earls strove for and secured the right toiexercise a power of clemency with-
in the1r jurisdictions.1 The church, by obtaining a wide extension of the.'

"benef1t40t'c1ergy," influenced the king in the exercise of his pardoning
) o

power.~ .But perhaps the strongest oppos1t1on to unrestrained exercise

©

1. * John Allen, Inquiry into the Rise and Growth of the Roya]
fPrerogative in England. A

2. . William B]ackstone, Cmnnentar1es on the Laws of EngJand |

t

-6 -



of the*pardoning power by the king came from parliament, Hav1ﬁg observed
that the king often exercised the pardoning power at his caprice,3 parlia-
ment rebuked_h1m for his free use of power and passed acts for the regulation.
of its exercise.4 One of the later acts? for example, provided that no
pardon for treason, murder or rape should be allowed unless the offence was
specifically mentioned in the charter of pardon.

Despite the parliamentary dissatisfaction with royal clemency,
the king retained his power of pardon. His position with respect indeed
became more seéure in 1535,vwhen pér]iament enacted that from the first

day of July, 1536,

"No person or persons, of what estate or
degree so ever they be ... shall have
any power or authority to pardon or
remit ... but that the king's highness,
his he1rs and successors, kings of
this realm, shall have the whole and
sole power and authority thereof united
and knit to the imperfal crown of this
realm, as of good right and equity 1t

appertaines." 6
P

LRl .
2 L

By fh1s enactment Parliament placed upon tHe king the sole
responsibility for the exercise of the pardoning power and, at the same
‘time, terminated the contentions of fﬁé great Earls and of the church -for
a share in this power. Parliament, however, showed no disposition to stop,
1egis]ating'with respect tb“the king's pbwer. During the two hundred and

- fifty years following 153F %11ament passéd three important restrictive»

3. Hil]iam R. Ansor The Law and Custom of the Constitutioi., 2nd ed.

4, - Owen Ruffhead. Thc ..atute at Large from MAGNA CHARTA to the
‘End of the Last Par11ament 1767.

5. ' 13, Richard 11, Stat. 11, c. 1.
6. 27 Henry VIII, stat. 1, c. 24,
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acts which affected e ther directly or indirectly the pardoning power.
The Habeas Corpus Act of 1679,‘7 estab11sh1n§ the principle that no man
shall be arbitrarily imprisoned, made 1t a praemunire "to send subject A
of this realm a prisoner 1nt6 parts beyond the seas" and prevented the

king from remitting the punishment imposed for a praemunire of tHjs sort.
The royal” power was further restricted by the Bi]],of Rights.8 A]though
the king had claimed the right both to suspend with its execution in
particular cases, parliament declared in 1689 that the royal exercise of
bcth these alleged powers was 1]1ega1.9 Twelve years later, after the

king had abused the pardbning power by using it to shield his favourites g
from punishment, parliament provided in the Act of Sett1ement]O "that no
pardon under the Great Seal of England shall be pleadable to an impeacﬁment
by the Commons in parliament." Though these acts of parliament somewhat

restricted the discretion of the'king, h%:retained his prerogative 6%

- mercy. .
‘l

Coke defined more accurately the nature of clemency and Tts true
relationship to the royal prerogat1ve.]1

”-(a)/éA pardon fs a work of mercy, whereby

the iking efther before attainder, sentence

or cgaviction or after, forgets any crime,
offence, punishment, execution, right, title,
debt or duty, temporal or ecclesiastical.

(b) A11 that is forfeited to.the king by

any attainder, he may restore by his charter:
but if by the attainder the blood be corrupted,
that must be restored by the authority of

parliament."
7. 31 Charles II.
8. I William and Mary, sess. 1, c.2.
9. Sir Will1am R. Anson, The Law and Custom of the Constitution
(4th ed., 1909).

10. 12 and 13 William III, c. 2.

. Coke, Institutes, chap 105, "of pardons."
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But 1n spite of the different {nfluences the severity of the
English Criminal Law was increased until {n 1769 Sir William Blackstone

was Tled to say:

"Yet, though ,,, we may glory in the wisdom of
the English' Taw, we shall find At more difficult
to Justify the frequency of capital punishment
to be found ther 'n, inflicted (perhaps
inattentively) by a multitude of successive
.independent statutes upon crimes very different
in their natures, It is a melancholy truth,
that among the variety of actions which men
are daily liable to commit, no less than a
hundred and sixty have been declared by the

v act of parliament to be felonies without
benefit of clergy; or, in other words, to be
worthy of instant death, So dreadful a list,
instead of diminishing, increases the number
of offenders. The {njured, through comparison,
will often forbear to prosecute; Juries,
through comparison, will sometimes forget
their oaths, and efther acqujt the guilty
or mitigate the nature of the of fence, and
Judges through comparison, will respite one
half of the convicts and recommend them to
royal mercy. Among so many chances of
escaping, the needy and hardened offender
overlooks the multitude that suffer; he

- boldly engages in some desperate attempt
to relieve his wants or supply his vices
and if, unexpectedly, the hand of justice
overtakes him, he deems himself peculiarly
unfortunate in falling at last, a sacrifice
to those Taws which long 1mpu63ty.has
taught him to condemn.” 12

Yet Blackstone believed that it was one of the merits of the
English form of the gaovermment that 1t provided a method for modifying
such a harsh and severe condition, for he said:

"This is indeed one of the great advantages of
monarchy in general above any other form of
government: that there is a magistrate who has ,
it in his power to extend mercy wherever he - y
thinks it is deserved; holding a court of equity

in his own breast to soften the rigour of the
general law in such criminal cases as merit an
exemption from punishment ... To him, therefore

the people look up as the fountain of nothing

but bounty and grace; and these repeated acts

. x

2. Blackstone, Caﬁnentar1es. Book IV, p. 18.
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of goodness,' coming immediately from his

own hand, endear the sovereign to his subjects,
and contribute more than any thing to root i
their hearts that filial affection and personal’
Toyalty which are the sure establishment of a
prince." 13 P

When ‘the American colonies wg[g;founded:’iﬂg/Eng]fsh 1éga1

e

conceptions of sévegteentﬁ”éﬁd e1gﬁ£eenthvcentur1es were transp]aﬁted

to the new wor]d:ﬂrlh¢1uded in these was the principle of clemency for
criminal offenders.14 And in most of the colonial charter; the king

~ delegated the pardon power and made prov151ops for its exercise, The
charters varied greatly in form and substance. They were alike, however,
‘in that they transferred from a superior to an inferijor the.competence to
exercise certain‘prerogqtives of sovereignty upon certain conditions and
in‘parficular laces. Thg ch1e% officer in each colony was the represen-

15 The representative succeeded, with certain necessary

tative of the king.
limitations imposed by reason of his subordinate posit1on,’to the royaT
prerogatives as they were then understooq 1'n,Eng]and.]6 Among these
prerogatives was that of_pardoning offenéés andkremitting penalties.
ATfhdugh some of ‘the charters failed to 1ﬁc1ude this prerogative, each
colony at some time auring its history.enjoyed, through delegation, the-

benefits of the royal prerogative of pardon.’17

13. ' Supfa, page 7 (12).

14, Un1ted Sfates v. Wilson 7 pet. 150, .

15. : Joseph Story, Cmnnent$r1es on the Constitution of the.United’
, k States (1883), T-T69-172. .

16.'-' Thomas bownwa]i, Adninistration of the Colonies, pp. 54, 56.

17. Christen Jensen, The Pardoning.Power in the American Statés.
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Except 1n royal colonies, the executivé, wiﬁh assistance at times from
other colonial authorities,]8 exercised the p%erOgative of pardon with only
sTight provision for intervention by the English sovereign, 2

In-the royal colonies the qovernor possessed the power to grant

. 7\ : .
 pardons in all cases except in those of treason and willful murder. In
these excepted cases he exekc1sed the power of reprieve until the royal
Pleasure was known. He could remit fines-and forféitures not exceeding

" ten pounds.20

The roya1\governor was to exercise fhéigardon1ng power
ihdepéndent]y without the meed for securing the concurrénpe of the councﬂ.21
Out of tﬁpse provigions of the commissions and instructions, out of the

_ Provisions of the charters, and out of experiences of the colonists arose
ideas of pardoning power later emboa%éd inrthe constitutjons of the several
stateé. | |
-' With the 0utbréak of _the American'Revo]ufipn, colonial govern-
ts quickly disappeafig’and were succeeded by new sfate-govefnments. As

the executive had usually exércised the power bf c]emenqyrin the colonies

it would have been natural to intrust the same power to the new <tate

_ . 22
executives.

19. - Jensen, supra, page 8.

20. ~ Green, p. 125. With respect to fines and forfeitures,

21. Ibid. - | |

22. "The fact that thé pardoh1ng power necessarily orfginated with

the sovereigh power, and that the rulers were considered the
sovereigns, t§'the reason why, when jurists came to the treat- -
ment of the subject, they -invarfably presented it as an
attribute indelibly inhering in the Crown. The_monarch alone
was considered the indisputabie dispenser of pardon; and this
again is the historical reason why we have always granted the
pardoning privilege to the chief executive; because he stands -
it, if any one visibly does, in. the place of the monarch of
other nations; forgetting that the monarch has the pardoning
power, not because he is the chief executive, but because he
ras considered the sovereign - the self-sufficient power from
\cont'd on page 12) o oy S

e
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But at the same time the executive department in the state
governments had not gained the confidence of the people. It brought
remembrances of royal governors and thelr opposition fd“co1on1a1 }1ghts.
The legislature, particularly the 1oggr house, had been the chahpion of
the people in the colonial days. It was to be expected, therefore, that
most powers of government Qou]d be‘concentrated in the legislature.

The representatives of the states, assembled in Philadelphia
in 1787, possessed the opportunity of searching cd10n1a1 charfers, state
constitutions,23 records of English practice, and especfally their own
'experiences,za for solutions to the various prob1éms which'confronted
thgm.' From any or all of these sources there were available some ideas
concerning the prerogative of pardoh. Some suggested ‘that the gxecutive
"shall have power to grant pérdons and reprieves, except in imbeachmehts,"
others argued that "the supreme executive authority of the Un1fed States
| to be vested in a governor,”‘one of whose authorities and functions was
"the power of pardoning a11 offences, éxcept treasoh,}which he shall not

pardon, without the approbation cf the Senate,"Z°

(continued from page 11.)

which all others flow; while with us the governor or president
has but a delegated power, and 1imited sphere of action,
which by no means implies that we must necessarily or naturally
delegate, along with the executive power, also the pardoning
authority." Lieber, Civil Liberty and Self-Government, 11, 147.

23. . Concerning the value of state-constitutions to the members of

the Philadelphia Convention, Mr. James Bryce has said: "It has
"been truly said that nearly every provision of the Federal -

- Constitution that has worked well is one borrowed from or ,

- suyggested by some state constitution; nearly every provision that
has worked badly is one which the converition, for want of
precedent, was obliged to devise for itself." :
James Bryce, The American Commonwealth (3rd ed.), 1, 35.

‘ 24, Max Farrand,'Thé Records of Federal ConQent1on of 1787.

25. " Journal, Acts and Proceedings of the Convention, assembled at
~ Philadelphia, 1787. .

e
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The resolutions adopted by the convention and submitted to the Committees
on Detail failed to include a reference to the matfef of c1emency;26 but
‘added the fo]lowihg to the clause defining the powers of the executive:
"The power of pardoning ve;ted in the Executive: his pardon -shall not
however be p]eedab1e to an impeachment. "%’
The committee on Detail adopted the suggestion and incorporated
it in the tenth article of a draft constitution reported to the Conveetion
in the form: "He shall have powers to grant reprieves and pardons, buf his
power shall not be pleadable in bar of an 1mpeachment'."28 Subsequently

the convention inserted after "pardons” the words "except in cases of

impeachment" and removed the words "but his pardon shall not be pleadable

in bar of -an. impeachment. w29

The convention did not further consider the matter of c1emency
until a motion was presented relating to pardons in cases of treason and
’asked that it be referred fo the committee on style. Two days after, the
committee ‘on style submitted its report, in which appeared the provis1onﬁ
"and ne shall have power te grant reprieveseand pardons for offences against
the United States, except -in cases of 1mpeachment n30 L

Dur1ng the perwod from the c]ose of the Philadelphia Convention
until the cons*itution went into effect, there was, as at the convention
ftse1f, comparatively fittle discussion of the.pa;deniqg'power.

26. . Ibid.

27. a Me1gs, p. ¢

28. - 12.and 13 Wil - 2.

29. 539535 convention o BT . ¢

30. Farrand, kecords .7 .. ] f
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‘Some angunents against placing the power of granting pardons in the exec-
utive, except in cases of impeachment, were presented, Some critics of

the pardon clause of the constitution contended that the president should
not have the power to grant pardons; others submitted that perdons in

casés of treason should not be a]]owed, at least'not before conviction or
without the consent of Congress. 31 These and other critics cdnceiVed that
th1s was a very dangerous power wh1ch the president m1ght use to shield
Vh1s own confederates in case of an abortive attempt to subvert the constit-
ution; or to stop “investigations and, as a consequence to avoid detect1on,
since he could grant pardon before indictment. 32 The greatest misgivings
about confiding this power to the president arose out of a contemp1ation
of the crime of treeson 33 The cr1t1cs held that 1n treasonable conspir-
acies the pres1dent himself would 11ke1y be involved and, entrusted w1th
the pardon1ng power, would have in his hands an instrument with which he
could prevent proper punishment of his confederates., If clemency were
considered for the offence Qf.treeson,'Congress, not the president, shoutd

—————
——

be given the pdwer of decision L _'\\\\\\

Some oF\the members of the fat1fy1ng convent1ons who favoured
/

the const1tut1ona1 grant of the pard ning pdwer contended f1rst that
such a power should: be 1odged somewhire/in a government, They argued that

™
the test1mony of an accomplice, which was neceEEEFY\te~secure a conviction,

cou1d best be ob- ained by clemency from the executive and that a spy serv1ng

\

the executjve in time of war could only be saved by clemency from the

executive who alone knew of his servfces The latter need for clemency

/

31, Elliot's Debates. II, 408 and 1, 491,

32. - Luther Martin; Genu%ne Information,

33. The Federa]jst, Lodge, editor, p. 464,

o
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o

“would arise 1f the president, seeking information concerning the enemy,
wo;Wd secret1y send a man of some importance as a Spy to obtain such
information. By feigning resentment against his own country, the spy
would possibly be received by the'enemy into favour and confidence, making
it possible for him to get valuable 1nformat10n/for the president, After
completing his'm1ss10n and secret]y'tfansmitting the information to the
pfesident,‘the spy would return to his 6wn country where he would be
regarded with disfavour by the people for his supposed treason, since
people would be unaware of his service to the coﬁntry. The spy's 1ife
might eQen be endangered, Should not the president be able to exercise
the pardoning power w1th9uf~1nterference from the.1egis1ature under such

34 In the second place, the proponents of executive clemenéy

'cifcumstances.
deemed a legislature unsuited to the exercise of the pow:sr; hence the
power could hothbe better,p]aced than in the executive, During the debate
in the Virginia Convention’it was argued that it would be extremely improper
to vest the power in the House of Representatives and not much Tess so to
vest it?1n the Senate, since numerous bodies were actuated more or less

by passﬁon.35 - These bodies, moreover, would not always be in session,
which would brobab]y occasion fata? de]ay in such a case as a rebellion, .
whén an otherwise Wé11-timed offer of a pardon to tﬁe insurgents might
-resfore tranquility. There, too, fn numbers -there would be greater danger
of connivance, more encouragement to an act of obduracy,‘and.1ess fear of
suspicion or censure for an injudicious exercise of the power of pardon,

But by placing the power to grant pardons in a single execut1§e these

difficulties would be avoided. As Hamilton explained:

Iy

34, ETliot's Debates, VI, 110-173,
35, Ibid., I11, 498,
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"Humanity and good policy conspire to dictate,
that the benign prerogative of pardoning should
be as 1ittle as possible fi{ltered or embarrassed ,,.
As the sense of responsibility is always strongest,
in proportion as it 1s undivided, it may be inferred
that a single man would be most ready to attend to
the force of those motives which plead for a
mitigation of rigour of the law, and least apt
~to yield to considerations which were calculated
to shelter a fit objective of its vengeance, The
reflection that the fate of a fellow-creature
depended on his sole feat, would naturally inspire
scrupulousness and caution: the dread of being
accused of weakness or connivance, would beget 36
equal circumspection, though of a different kind.

HamiTton further argued that a single executive cou]d act with
as much dispatch as woﬁ]d be required in cases of 1n$urrect10n or of
rebé11ion. .To’the contention that Congress rather than the president should
have power to grant_pardons in cases of high trea;on, Roger Sherman repiied o

in the New'Haven Gazette: "It does not appear that any great mischief can

“arise from the exercise of this power by the president (though perhaps it
might as well have been 1ahged in Congress).”37 Sherman pointed out also
with re;pect to the general power oi'pardon that the president could not
grant pardons in cases of impeachment, so that impeachedloff1cia1s could
also belexc]uded from office. . ’» _

Thus the membérs of the ratifying conventions continued the
arguments‘concerniné the advisability of entrusting the éxecutﬁve’with the
. Power of c1émenqy, buf fhe pardon clause remained as it had been appréved’
4'at the Philadelphia Convention. The discussion in thesg raf1fying conven-
tiéns h?d served only to s .5 the re1$t1ve aanntages and d1sadvantage§

of lodging the pardoning power in the executive.

36, The Federalist, Lodge, editor, pp. 363-464,

37. . The Federalist and other Constitutional Papers, Ed. 1I, Scott,
Editor, 1T, 608, — ==
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Fines, Regulations of

Authorization of Grant of Pardons, Remission of

Power of Pardons,

The authorization to grant pardons was given to the Governor

General for Canada under part XII of the lTetters patent, in the following

tex;a

"XII, And we do further authorize and
our Governor General, as he shall see

empower
occasion,

in our name and on our behalf, when any crime

. or offence against the laws of Canada

has been

commi tted for wh1ch the offender may be tried
thereunder, to grant a pardon to any accomplice,

In such crime or offence, who shall gi
information as shall lead to the convi

ve such
ction

of the principle offender, or of any of such
offenders if more than one; and further to
grant to any offender convicted of any such
crime or. offence 1n any court, or before any
. Judge, justice or magistrate, administering
the laws of Canada, a pardon efther. free or
subject to Tawful conditions, or any respite
of the execution of the sentence of any such
offender, for such period as to Qu- Governor
General may seem fit, and to remit any fines, -
penalties or forfeiture which may become due
and payable to us, And we do hereby direct
and enjoin that ouyr Governor General shall
not pardon or reprieve any such offender
without f1rst~receiv1ng Tn capital cases
the advice of our privy council for Canada

and in other cases the advice of one,
~ least of his Minister;,“ 38

38. ~ Canada Gazette, Vbiume 81, 1943.(0ct.‘

at

11), pp. 3015-16.



. PARDONING PROCEDURE

In England, a pérdon may be effectually granted either by the
Act of Parliament, or under the Great Seal, ahq fq»genera], there seems no
other legal mode of obtaining one.] 'It is settled that in pleading a
'pardoﬁ.itlmUSt be averred, that it was granted under the Great Seal, if
it be not granted by statute;2 and that a coronation pardon, as it is
termed can not be taken ~advantage of, unless 1t be under that Seal. 3
And though the King's Sign Manua] or Privy Seal, declaring His Majesty's
inteetion to pardon the prisoner, is a sufficient authoffty to judges -
~ to discharge htm4 yet Such Sign Manual is revocable, and does not amount
to a pardon in ]egallcontemp1ation, unless countersigned by one pf His
principal Secretaries > '

The mode of pardoning at the Assizes or 01d Ba11ey, 1f the judge
th1nks that the conv1ct1on was 1mproper, is by respiting the execut1on of
_.the sentence, and sending a memor1a1 or the certificate to the K1ng,
tdirected to the Secretary of State's office, stating, that from favour-

" able circumstances appearing on the trial, he is induced to recomnend the
prisoner to mercy. 6 If the King agrées in the propr1ety of the suggestion,

as is usual, a sign manua] issues, sign1fy1ng his intention to grant either,

an abso1ute or a_cond1t1ona1 pardon, ‘and directing the just1te of the

1. o Chitty, Crim. Law, 757. -

2 1Ibid.

3 Keble, 707.

& Bla. R."479.

5 4 Bla. Com. 400.

6. Dick. Dess. 432-3. ) . | \

18 -
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gad] delivery to bail the prisoner, in order to ap&gar and p]ead the next
4 general pardon that shall come out, which they do accordingly, taking his
| recognizance to perform the cond1t1on of the pardon 1f any are annexed
to the indulgence, 7

A statute pardon is more beneficial to the prisoner than a pardon
by the K1ng s charter, under the Gr - Seal, The former, if made by a ‘ |
public act, need not be p]eaded, but the court must, ex officio, notice
it;8 which does not hold in the'case'of-a charter of pardon, and it there-
ia fore lies upon the prisoner to insist dpqn and prome it., Neither can he
lose the benefit of the statute pardon by h1s'own laches or negl1gencevor

by his omission*td plead it at the trial. ’

In Canada, an application for a pardon shall be made to the
Minister concerned who shall refer 1t to the Board, The Board sha]]“
‘pause4proper inquiries .to be made in order to‘ascerta1n the behaviour of
the applicant since the date of hislconvfct1bn. Upon completion of its
induiries, the Board shall repbrt the result thereof to the Minister with
its recommendation as to whether‘a pardon , ould ve granted but, if the
Board proposes to recommend that a pardon shou1d not be granted, it. sha11
before making such a recommednat1on, forthwith so notify the app]1cant
and adv1se him that he is entitled to. make any representat1ons to the Board

“that he be11eves relevant; and the Board sha]l consider any ora] or writte:
BN

7. 1 Bla. Rep.479.
8. °  Foster, 43.
9. 4 Bla. Com. 402.
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representations made to it by or on behalf of the app]1cant within a
reasonable time after such notice is gtven and before mak1ng a report under
the section, Upon receipt of a recommendation from the Board thaf\a par-
dan shou]d be granted the Minister shall refer the recommednation to the
Governorjjn Council who may grant the pardon which shall be 1n the form
set out in the schedu]e 10 4

In the Un1ted States the administration of the pardon1ng power
centres in the Department of Just1ce A1l applicants for cTemency except
those in the Army and 1n the Navy, 1 present their requests to the Attorney )
Genera] who, acting for the President, institutes an investigation of the
app]ications, as well as the active administration of the pardoning process.
This >r 1s under the direction of a pardon attorney, who devotes his
attention exclusively to clemency matters and who comes directly under
“the Attorney Genera] S supervision. The pardon attorney acts in accord-
ance with a body of rules and. with a definite procedure, both of wh1ch ' :
. have evolved iurgely out of adm1n1strat1ve experience. In the process of ff
handling requests for clemency, there are d1scernab]e five fairly d1st1nct
stages which may be ca]]ed for the purpose of descript1on - application, .
1nvest1gat1on, consideration and action, and not1f1cat10nﬂ |

The nature of thetpardoning poWer,‘the rules with respect toNd
exercise, and the character1st1cs of 1nd1v1dua1 cases necess1tate spec1f1c_’
applications for varying degrees of clemency. Appl-car:s may request any
one of the forms of c]emency, which inc]ude full pardon, cond1t1ona1

‘pardon, "pardon to term1nate sentence and restore civil rights," commutat‘cbnl
4 R

10. .. Criminal Record Act (1st Supplement), Chapter 12, sec. 4.

1. Members of the defence forces who desire the restoration. of *
civil rights apply to the Attorney’ General. . .
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cond{t¥bnal commutation, remission of fines and forfeitures, and reprieves,
The form of clemency sought {s not of controlling importance, If a con-
victed person requests ‘a form of clemency for which he cannot qua]ify, he
does not thereby prejudice his opportunity for clemency in some other form
The authorities who administer the pardoning power consider each case and
take such act1on as the case requires.

The president has power to grant pardons at any time after the
commission of the offence, even before indictment, If there should arise
cases of accumulated indications of innocence, or caseslof insanity,
imminent death, or newly discovered evidence,'petttions for cfemency will
be examined before indictment, before trial, or before any considerable
paft of the sentence has been served. Ord1nar1]y, however the President
does not consider applications for c1emency until the defendant has begun
his sentence and has served a portion of it,

Cases of lifetime prisoners who strongly contend that they were
wrongfully convicted will be exam1ned primarily for the purpose of collect-
ing facts wh1ch might be Tost by postponing the examinatfon after the
beginning of the sentence and before the time at which, according to the
pardon ru]es, such cases would normally be considered. Except in such cases,
petitiens by app]fcants whose sentences to confinement exceed one year will
"not be investighted until the time for parole has been reached and until
parole has been denjed by the Parole Board The Act of Congress govern1ng"
the paro]ing of prisoners of the United States requfres as pre-requisite
to parc” 2 that the prisoner shall have served one-third of his term or
terms, or, {if sentenced for durat1on of his 11fe that he shall have served

at 1east fifteen years of his sentence, 12

12. 36 Stat. L. 819; 37, L., p. 650,
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Only in unusual cases will the PresidEntIdepart from the rul 5 governing
app]ications for pardon, and every prisoner applying hefore he becomes

eligible for parole must state why subsequent release on parole would not
subétant1a11y meet the requirements of his case, The Presideht, mofeover,
will not consider a Ret1t1on for a pardon or for Q\Fomnutation while pris-
oners are on parole, except in cases of 1{fe pr1sonén§ and 1n cases of
prisoners who have been on parole in excess of four y;SRQ.

In cases involving "pardon to restore c1vi] rigﬁts“ the president
will not consider petitfons for the clemency until a peFiod of four yeérs
has elapsed after release from brison or from a parole or probatidn,

- unless the petitioners can show exceptional c1r¢umstances in their ca--s,
The usual probatibnary period is often lengthened for prisoners guilty of
heinous crimes, If the crime 1nv019ed perjury, subornation of perjury,
violation of public trust involving personal dishonesty, of other crimes‘
of serious nature, the pfisqne} must usually await the expiration of the
five yeér period after,reléase before he applies for the restonation,of'

13 When the desire is for a "pardon to terminate'sentence

civil rights.
. and restore civil rights" the plea for executive clemency must be delayed
until, by reason of good conduct or of other commendable ac%ﬁon, a parole,

a conditional commutation, or ofher form of cond?tionaljre]ease‘has been

gra- 'c.]4
3. Peisons guilty of Vio]at1ons of the narcotics Taws must await
' : the expiration of an eight year period after .the expiration of
the sentence. Everett S. Brown, "The restoration of civil and
political rights by presidential pardon," American Political
Science Review, XXXIV, 297. :
14, A prisoner released from the'penitentiary before the expiration

- of the term of his sentence because of deductions therefrom for
- good conduct s treated as though he was on parole until the -
. expiration of the maximum term of his sentences, 47 Stat L. 381.
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)

When the Attorney General receives an app11cat1on for clemency,
he refers it to the pardon attorney with instructions that an investigation
be made. At this point the case enters the second stage of the pardoning
process, that is, the stage of 1nve§tigat1on. Obviously, the first thing
to be done s to examine the applicatfon to determ1ne whether’or not it
has been drawn properly 1n_accordance w1tn the rules requiring that spec-
_1¥ic information shall Be given, that no appeal shall be pending, and that
the baro]e period sha11'be passed, If these or other rules have not been
observed, no action will bé taken until compliance has been made with the
rules. If the application, on the other hand, appears on its face to be
entitled to investigation, tne pardon attorney mails ‘he application and
the actompanying papers (affidavits and letters of commendation) to the |
‘United States Attorney of the districtlin'wh1ch‘the trial took place, for
the purpose of having him parttcibate in the investigation. The Unjted
~ States Attorney is under definite instructions cnncerning his duties with
respect to the investigation of app11cationslfor executive c’lemency.]5

Under the instructions the .United States Attorney must, without
. de]ay, acknow1edge rece1pt of the pardon papers, and he must subm1t with
| prompt1tude consistent with his other off1c1a1 duties the reports requested
by the pardon attorney. When long de]ay is unavoidable, the attorney is .
~expected to not1fy the department, giving the causes for the delay and the
;approx1mate date on which the department may expect the report. Preparing
his report, the Un1ted States Attorney states the facts in the case on a

docket entries form which the pardon attorney had“enc1osed Withbthe applic-

ation. - The pardon-attorneylinstructs that the data called for by the docket

15, - "Instructioné of the Attorney Genera] to the United States
. Attorneys, Marshals, Clerks and Commiss1oners," Oct. 1, 1929,
pp. 203 - 205,

o
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entriesvform be prepared, with absolute accuracy, to show the offence'of

of which the applicant was:convicted and the statute under which he was
sentenced. After the United States Attorney has indicated the character

_of the crime wﬁich'the'app11cant coomitted, he 1s directed to observe:the
statements of the applicant and to reply particularly to claims of innocence,
of Jjustice, and of fairness.

Considering the facts in the case, and subsequent developments

- - and extenuating circumstances, the Unfted States Attorney. acting on his

own independent judgment, is to recommend a definite course of action in
the case. If he deems a commutation desirable, he is directed to suagest
the extent to which a sentence of imprisonment should be commuted and the
amount by which‘unpa1d fines and costs should be reduced. Unless there
has been unusual delay by the court in hearing the applicant's case and
imposing sentence upon him, however, the United States Attorney is not to
recormend a reduction in imprisonment for.time'spent in jail before sent-
ence,_nor for time spent in jail after sentence'bdt before cdnnitment.
When the attorney suggests a'comnutation,of imprisorment, he fs to specify
a definite period without regard to the t1me spent in Ja11 before comm1tment
The Un1ted States Attorney acts ordinar11y at the request of the
pardon attorney who represents the Attorney General. Yet the United States
Attornwy may act without being fornally requested -- if the exigencies of
a case reouire immediate action. When a United States Attorney feels that
he has an urgent case, the proper procedure is for him to submit his report
and recqnnendation together with all other reports which are regularly
called for by the pardon attorney - In no case should be omit the filled-

in docket entries form,

1

when the United States Attorney has assembled in a'report the

| required information, papers‘and reconnendation, hé is to send the report,
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the petition and all other papers to the pardon attorney, Nh1]e the °
Un1ted States Attorney prepares his report, the pardon attorney collects
pertinent facts from all agencies, Possessing the resu]ts of these invest-
igations the pardon attorney undertakes the preparat1on of the case -- an-
action const1tut1ng the third stage fn the pardoning process, During this.
stage, the staff in the office of the pardon attorney assembles and exam-
ines the data submitted to see whether or not the case merits consideration
~and action. If none of the officials consulted has advised clemency, the
papers are not prepared for presentation to the President, except in capital
cases or at the President's special request, or at the special order of the
Attorney Genera1. If, on the other hand any one of the officials suggests
c]emeney, the papers are prepared for presentation to the President, unless
the applicant desires to withdraw h1s application, ' '

A11 the reports or app11cat10ns for clemency from government
officials to the President are confidential., Neither the applicant nor
other persons may inspect any of these reports without first securing the
consent in wr1t1ng of the official who made the report. Even 1f permission
be given, the pardon au:r.orities will not allow access to the files unless
_the ends of justice appear to require 1t Reports other than those from
various officials to the President are open to 1nspect1on by the applicant,
his attorney or representative, and by members of Congress,

when one of the government officials advises clemency and the
applicant. does not withdraw his app11cat10n the Case enters the Court stage
of the pardoning process which has been called consideration and action. |
At this stage the staff in the office;of the pardon attorney prepares the
case for considerat1on and action by the Attorney Genera] and by the

President In the preparation of the case, the pardon attorney and his
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staff study caﬁeful]y a1l the availahle 1nformation,‘exam5ne any Iegél'
points that may arise, review representatives of the petitioner, and
perform other work necessary to enable the Attorney General and the Pres-
ident to dec1de wisely and safely. The data assembled and submitted to the
Attorney General for consideration contain; first, a statement concerning
the crime of the applicant, the sentence of the Court, the performed
portion of the sentence, and the place of confinement; secondly, a review
of the contentions of the petitioner; thirdly, a brief of the reports and
of recannendaé}bns of the United States Attorney, of the trial Judge, and
of othef government offictals; and finally, the conclusions and the recom-
mendation of the pardon att;or‘ney.]6 If'the pardon attorney recémmenﬁs
clemency, he encloses a warrant of pardon, ready for s1gnpture,win order «

to éxpedite the procedure should the Attorney Genera] and the President

| Act favourably on his recommendation,

The case then comes to the Attorney General, who passes on

clemency cases after they have beenfinvestigated and studied by”the pardon'

~attorney. If the recommendation of the pérdon attdfney On a case meets

with the approval of the Attorney General, he endorses the recommendation
and-sends Tt to the President. If, however, the Attorney General feels

that the recommendation of the pard&ﬁfattdrney_Shou]d belmodified, he

instricts the pardon attorney to change 1t, Nhen,the Attorhey General

16.. . In cases which have attracted wide attention, the report to the
-~ President May assume considerabile proportions e "Letters
. from the Attorney General to the resident " Concerning pardon
- or Eugene V, Debs, 67th Cong; 2nd Sess. , c. No. 113
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President, He examines them for the facts 1nﬁthe case and for.the,recom—
" mendatfon of the Attorney General and makes a.fina1 dectsion on the case,
The'pres1dént may disapprove the reﬁaunendation of the Attorney General.

If he does, he returns fhe papers to the Attorney General with instructions
for the changes which he considers essential. Disapproval, however, is the
exception rather than the rule, When tﬂe President grants clemency as
fecommended. he signs the warrant of pardqﬁ"and returns it and all the
bapers to the Attorney General, who in turn forwards“the pardon and the
papers to the'offiée of the pardon attorney, ' - |

i 7 There 1s sti11 another stage 1p the pardonjﬁbﬁprocess, name]y,
notificationf When the President refuses to grant clemency, the pardon
| attorney notifies the appifcant; his attorney and other interested parties.
No Eeason is given the app11cant for denial of clemency and no suggestion
that the:app11cat1on be renewed at_é future date is g19en except at the
- suggestion of thé President in-rare cases, Where the President grants
clemency, the bardon attorney transmits the official warfant of é]emepcy
to thve«app'lican'c,]‘7 either through the Un1téd States Marshal or thrddgﬁ
the prisoner's custodian.. In a case 1nv01v1hg “pardqp to restore civil
rights" the pardon attorney seﬁds the warraht directly to the applicant.
If fines were involved in the case, the United States Attorney receives

for his files a photostatic copy of the warrant of clemency. ‘:,

!

17. v Recipiént§ of .clemency, except those receiving the conditional
- forms, are often released before the warrants of clemency are
formlly delivered. At times a prisoner is allowed the clemency
contempiated by his warrant of clemency upon receipt of telegram
by ‘the warden from the President ordering immediate action.
Memorandum, In re acceptance of commutation of sentence,
Feb. 1, 1927, Office of the Pardon Attorney,



WHEN AND HOW FAR THE PARDON CANfBE EXERCISED

The King' s right to: pardon and remit the consequences of a
violation of the 1aw. {s conftned to cases in wh1ch the prosecution is
carried on in His Majesty's name, for the commission of some offence
affecﬁing the public, and which'dgmands public ‘satisféction, or for the
recovery of a fine or forfeiture, to which His MaJesty. is entitled. Non

potest rex'gratiam facere cum 1hjpr1a dam no alforum, ! Hence His Maaesty

.has no legal rights to pardon a person found guilty on an appeal of
murder, etc.t it being a proveeding instituted at the suit, and in the
| namé of a privaté 1nd1v1dua]'2 though it seems, that his Majesty may pardon'
| the burning of the hand, which is 1nf11cted by statute on a conviction of
manslaughter, on an appeal, such pun1shment being collateral to the object .
of the appéa1,'and intended as a sétiSfaétidnAto public justjce.3 Nor

can the King's pardon be consfdered 5 legal dischéfge of an attachment for
non:payment of'CO§ts, or non-performante of an awai‘d,4 for though such
‘attachment is carried on in the shape of a_cr1m1nal pfocess; for a contempt,;
of the codrt, yet it is in effédf,rand substantially a civil remedy, or |
execution for a private 1njury.5 So, where any legal right or benefit.is
vested in a sdbject, the King can not affect it; and, éonsequent1y, where

. a statute gives a right of -action to a party grieved, by the commission of

1. 3 Inst. 236.

1d 237, Hawk, bk. 2, c. 37.

5 co Rep. gd; é. Hawk., c. 37.
4 81a. Com, 285.

N AW N

Tbid,
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an offence, though it he of a public description; his Majesty has no

power, by law, tb prevent the party aggrieved from bringing his action,

evén by pardoning the offender before 1t {s cothmnenced.6 nor can his

Majesty discharge a recognfzance to keep the peace towards_an'1ndividua] _
before it is forfeited, private security being the object of the jnstrument.7
And,'though the ‘crown can legally pardon an offence against @ statute, which
gives a right of action to a common fnfonmer, before the action is begun,
“and may'consequently defeat 1t;8 yet when the 1nformef has commenced the
action, his right to the penalty is, {pso racto, irrevers1b1y vest ‘

him, if he sutceeds, and’ the King can not gggr1ye him of it.” In si.
.the general principle is clear, that the King can not pardon in cases

where ﬁo Interest is, either in point of fact, or by implication of law,
vested 1n h1m.']0 ; S

o The right to pardon obtajns, however éross and crimiﬁé1 the
offence may be, aﬁ in'fhé case of a murder, rape, etc., though certainv
peculiar forms must in such fnstances be observed, as wff]lbe:noticed.
It is generally laid dowﬁ in the books, thét the crown .cannot pardon a
common nyfsance while 1t remains unredressed.fﬁnd is cbnt1nu1ng SO as.to
prevent an abatement of it, or a proSecut1on‘éga1hst'the offender, though
his Majesty might afterwards remit the f1ne.]1 As the continuation of a

nuisance s, of tself, a fresh offence 1n point of law, 12 this doctrine -

o

3 Inst. 238.
7. Ibid
8. . See j}iﬁg.
9. ~ Ibid., 3 Inst. 33s.
10. Stra. 1272. | L S j
11. 12 Co. 30. 2.Hawk, b. 2, c. 37, s. 33, | f

12, See Ld. Rym, 370, 718, . .
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‘may be supported on the ground that the King cannot dispense with the laws
oy any -previous license, éesfdes a prosecutfon for nuisance, though tech-
nically crfmina], s in substance and in effect a civil remedy; and the
King can not subject the public to 1nconven1ence by bestowing a favour
on an individual or a few persons. There seems, ‘however, some reason for

13 that the pardon will save the party from the payment of

the assertion,
any f1ne ‘to the time when such pardon was granted; in this cqse the object-
fon that the King cannot be previous licence dispense with or suspend the
operation of the laws, does not apply. The crown may pardonﬁma]e prastl4
-(r1ght of action for damages). |

The King's prerogative r1ght to pardon violations of the 1aw
is not confined to offences punishab]e at common law by indictment. H1s

Majesty may be charter of pardon d1scharge not only a suft in the sp1r1tua1

court ex officio; but also any suit in such court ad 1nstant1am partis pro

reformatione morum; as for defamation, or laying violent hands on a c]erk.]5

But the King can not, by pardoning, discharge any suit in a spiritual (or
‘other)'court in which the plaintiff seeks to recover'any property;'dr in
~which an interest is vested in him; as in the case of a suit for 1egac1es 16.
The King's right to pardon 1s also taken from him by statute in certa1n cases,
1n favour of public 1iberty Thus to coomit a subject to prison beyond the

realm is by Habeas Corpus Act made a preamunire which the King can not

. pardon. ]7
13. 3 Inst. 337. )
4, Oven, 87, 3 Inst. 154,
15 2 Hawk, puc. c. 23, s. 41,
. Ibid., C.37, s. 41.

17. 31 Car. 2. ¢c. 2. 5. 12.
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The King's pardon under, the great sea] 1s not pleadable 1n bar
of an ~impeachment by the House of Commons 18 In 1687 the Earl of Danby
was 1mpeached for high treason by the -House of Commons and when the i
articles of 1mpeachment were delivered to the Lords, the Commons requested
that Danby be committed to safe custody 19 At this Junoture the King'came
into the House of Lords and stated that the latter had been written by his

lOrder, that he had given Danby a pardon, and .that Danby had already been

20

d1smi$sed A storm blew up, for &s Sir Francis Winnington, Tate So]icitor

General, said, "An impeachment is of no purpose whenvthe pardon shall stop

21 Under the Taw, said Winnington, "one who takes a pardon

our mouths, "
confesses the crime he stands charged with, "Z?A Danby went into hiding;

the Commons introduced a bi1] of atta1nder which the Lords proposed to
reduce to a bi11 of banishment, much to Common s disp1easure 23 At

length the bi1l of attainder, first passed by the commons, a1so passed

] in the Lords and Danby surrendered himself, 24 A protracted quarre1

between the two Houses about matters connected w1th the treatment'of'pandon
followed 25 and was terminated by the King's prerogation, short]y fo]lowed |

by dissolution of the par11ament 26 But Danhy remained in prison because

18.  See 12 and 13 Wm. 3. c. 2..s. 3.

19 II Howell 622, 725, o E

20.  Ibid., 725, 763.

21. Ibid., 775. | : L
2. 11 Howell, 729, |

23. 1d. 750. ’

2. 1d. 752, 763. -

25. Chafee 130-131,

26, II'HOWe]1 830.

Y
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vthe King "cou]d not enlarge him, "%’ ‘ |

Yet as remarked oy Sir Wm, B1ackstone.2 "After the 1mpeach-
ment is so]emn]y heard and determ1ned, 1t is not understood that King's
royal grace 1s further restrained or abr1dged for after the 1mpeachment
and attainder of six rebel 1ords in 1715, three of them were from t1me
to t1me repr1eved by the crown, and -at Tength received the benef1ts of
the King's pardon." »

' There are ‘some instences in which offenders are entitled to a

Pardon as a matter of r1ght;jsome in which they have a strong equitab1e
claim to it. | |

Approvement 1s where a person 1nd1cted for a cap1ta]~cr1me and
arra1gned for the same, confesses the. fact before plea pleaded, and accuses
his accomp]ices in the same| crfme, in order to obtain his own: pardon In
this case he is called an approver or prover or probator. 29 At common
law where a person 1nd1cted for manslaughter or murder is found by the
Jury to have ki]]ed the deceased in his own defence or my m1sfortune he
s ob]iged to crave the K1ng s pardon, to wh1ch however he is entitled as
a matter of r1ght 30 it is | now usual to avoid expense by directing a-
.genera1 verd1ct of acquitta1 There is another case in which offenders are
entitled as a matter of ]egaH right to a pardon; and that is where the

King promises to pardon them, by special proc]amation in the Gazette or

othermse 3

27, - 1d. 832.

- 28. 4 Com. 399 0.

29.; 4 B]a Com 329 30..

0. - 1Ch1tty, Crim. Law. 7656 Hawk, 6 2. c. 37, s, 2.

3. 1. Leach, 118

e
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~Accomplices who are, to use a technical expression, admitted to

the King's evidence, have no legal claim to a pardon: nor has the magis-
trate.before whom the originé] examination 1sstaken, any power to promise
them one on condition of their becoming witnesses. 32 In such cases, how-
ever, and in others where the party's evidence has been m;he use of, and
he appears to have acted ingenuously, he has an equitable claim to the
royal mercy,33 and 1t is usually extended to h1m with reference to the
old doctrine of approvement. where offenders have by any of these means
a legal right to a pardon, the Court of King's Bench will bail them, 1n
order to-afford: them an opportunity of applying for a pardon,34 and even
where the offenders have merely an equ1tab1e claim under the circumstances
to the royal mercy, that court w111 put off their trials for the same
punpose.35' | ‘ |

- In the United States the history of the executive pardoning
power reveals a consistent pattern of adherence to‘the Eng1ish Common

Law‘practice The—records of the Const1tutiona1 Convent1on as d1scussed

'earlier, revea] little discussion or debate on Sec, 2 of Article II.

The f1rst report -of the Committee on Deta11 proposed that the pertinent
- clause read: "He (the president) shall have the power to grant reprieves

and pardons, but his power shall not be pleadable in bar of an impéach-

'ment."36f
37

In Shick v. Reed”" the United States Supreme Court was called

'upon to’determine whether the commutation of a death sentence to a sentence

. . \\
32. Id. .121.
33. Willlams J. Pardon II.
34, Leach, 118. |
3. Ibid. -
36. 2 H. Farrand. The Records of Federal Convent1on of 1787, at 185 (19113

37. '~ 95 s, ct. 379 (1974)..
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of life imprisonment w1th6ut the possibility of parole was a valid exer-
cise of the president's pardoning power738” A divided court 39 upheld the
9a1id1ty of this éémmutation, coné]ud1ng that the power granted the pres-
_1dent ﬁnder artié1e IT, sec, 2, includes the power to sﬁbstitute for the
rsentEpce'1mposed)by the tried court another type of sentence not.specif?
ically provided'for by statute,40 In so holding, the court extended the
'SCOpe of thé president's pardoning'power beyohd its previous Judicially

~ recognized boundaries and beyond the scope 6f {ts Eng]ish Cunmon¥1aw

counterpart.

Petitioner~Maur1;e L. Shick was tried for murder in 1954 while

serving in the United States Army.4]' In-the face of conflicting psychiatric

testimony, the court martial rejected the defence of insanity and sentenced

42

him.to death. After an Army Bgard of Revieﬁ and the Court of Military

Appeals affirmed his conviction and sente’r'me,43 his céSe was forwa?ded for

44

final rev1eﬁ to President Eisenhower, On March 25, 1960, the President

commuted his sentence to 11fe 1mpr1sonment;-on the. express condition that

38. 1d at 382, |

39. Chief Justice Burger wrote the¢haJ0r1ty opinion, Justices
-Marshall, Douglas and Brennan dissented. Id at 386.

20. 1&7at7§§4. | | o |

41. Id. at‘381t ‘

42. Shick was sentenced pursuant to Uniform Code of Military

Justice art. 118, Act of May 5, 1950, ch. 169,

43. - United States v. Shick, 7 U.S.C. M.A. 419.
44, ﬁ*f Q,Supra, ﬁote.42'ht page 419,'_
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he never be eligible for parole,*° 'S@ick recelved a dishonourable dis-
charge from the‘Army and was transfer;ed to the fedéra] penitentiary at
Lewisberg, Pennsy1van1a; to serve his 1{fe sentence.46 ’

| In 1971 Shick ‘brought suit in the Federa] District Court for fhe
Distriét of Columbia to require the United States‘Board of Parole to con-
sider him for~parole.47 He argued that annexation of the non-parole
condition to h1s,§ommutatfon was an invalid exercise of the presidential .
pardoning power. The court rejected his claim and granted the Government's‘
motion for summary judgment.48 Before the Court of Appeals heard the

cdse, the Supreme Court decided in Furman v;.Geor'gia4

? that death senten-
ces imposed at the direction of a jury are unconstitutioné].50 Because
the 1mposit19n of a death'penaity had been within the discretion of the
court-martia],51 Shick argued’ that Furman would be applied retroactively
to his cage, thus requiring the imposifion of the only Tegal alternative
punishment, with attendant eligibility for pafo]e consideration.52 Shick

' also argued that the president had exceeded his autﬁority in'gfanting the

45, The President's order states: "Pursuant to the authority vested .
in me as President of the United States by Article II, Section
2, Clause 1, of the Constitution, the sentence to be put to
death 1is. thereby commuted to dishonourable discharge.. .and .
confinement at hard labour for the term of his natural 11fe.
This commutation of sentence is expressly made on the condition

~ privileges, or benefits arising under the parole and suspension
or'remission'of_sentence laws of the United States." .

4.  U95's. ct. at 38].

47. Id. Under the Federal parole statute, 18 U.S.C., s. 4202 (1970),
which was applicable to Shick becauseﬁhe7was,1mpr1soned in a
Federal institution, a prisoner may- be released .on parole after
serving one third of a definite term.sentence. of fifteen years
of a Tife sentence. ' ’

48, 95 S. ct. at 381.

49, 408 U.S. 238 (1972).
(cont'd on page 36 )



the conditional canﬁytation,53 The Court of Appeals rejected both argu-
ments and affirmed the decision of the district court >4

The Supreme Court Tikewise affirmed. The majority was unper-
suaded by Shick's arguments concerning retroactive app]icat1on of Furman.
It reasoned that since his death sentences had been commuted 1n 1960, he
was not.under the death pen v at the time Furman was decided and thus
that decision provide him .no relief.

The court devoted most of its opinifon to an examination of toe
constitutional validity of Shick’s conditional commutation. In inter-
preting the mean1ng of the pardon power under the constitut1on the court
relied heavily on the history of the pardoning power 1n England prior to
the drafting of the constitution55 and of the court's prevﬁous interpret-
ations of its scope Tn the country, It was coocluded that the paedoning
power granted the president was meant to be unfettered by any 1eg1s]at1ve
‘enactmentss and held that the power inescapably included the right to
commute a death sentence to 1ife 1mprisonment without e]iQibi]ity\for

57

parole,”’ even though the'latter was not autﬁor1sed by sggtute.sg

—

continued from page 35...

0. - I1d. at 240 /
51, See note 42 supra ' ]
52, Shick v. Reed, 482 F. 24 1266, 1270 (D.C. cir.1973).
53. Id at 1268. . . . -
54.  Id. at 1270.
55.° The court observed that "The history of executive pardoning power

reveals a consistent pattern of adherence to the English Common
law practice." 1Id at 383,

.

5. .. at 38s.

57. 1d. at 384,
/58, See note 42 supra,
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The Supreme Court abandoned this historical approach in 1927

with Biddle v. Perovich. 59 In an opinion by Mr. Just1ce Holmes, the

court Stated that a pardon was an act for the public welfare, "not a
private act of grace from an individual happen1ng to possess power. "69
It rested its conclusion concerning the nature of a pardon on 1og1ca1
rather than on common]aw pr1nc1p1es or on-concepts existing at. the time
the const1tut1on was drafted. 61 R

One manifestation of this non-historical approach 1n Biddle
was the court's use of the terms "commutation" and "pardon" without draw-
ing any distinction between them. Traditionally the concepts have been
viewed as canp]ete]y different forms of c]emency 62 A pardon 1s a reduc-
tion of pun1shment that requires acceptance by the prisoner ‘to be effect—\’

ive.63 A commutation, on the other hand, is a "substitutfon of a punish-

ment of a different character for that which has been awarded by the
64

court ! ‘ T~
59. 274 U.S. 480 (1927). In this case the petitioner argued that
' - the presidential commutation of his sentence fromdeath to
1ife imprisonment was Tnvalid because it was imposed without
his confent The court upheld the: commutat1on ,
60. Id. at 4ss.
61. - The Court announced this departure from the historical approach :
by stating. "We will not go into history..." 1d. - : AN
62. See c.g., Lee v. Murphy, 63 Va (22 Gratt) 789 (1872). ‘
63.  Id. at 798.
64. Britt, conditional pardons and the commutation of Death

Sentences. 20 Mod. L. Rev. 131 (1957)
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Unlike a pardon, it does not require acceptance by the prisoner and can

be imposed upon him against his w111.65 '

Biddle disregarded the technical meaning of these terms. It
reasoned thét as long as the substituted sentence was not commonly recogn-
ized as,being less severe the prisoner "“on ﬁo sound principle ought to
‘have any void in What the law should do for the welfare of the'whole."66

With this statement tHe court discarded the long standing requirement of

. 67
prisoner consent.

The Court's statement in Schick that "the requirement of consent

68

was a legal fiction at best;" shows that the majority shared the views

‘ _exp#essed in Biddle. However, the court did not re]ylonigigglg_in repch{
ing 1t§ conclusion. Rather, it stated that fhfs conc{usion was "inescap-
able" in light of the English Gommon law.“69 In fact, thé decision
misconstrued the common law, '

| The d1stinct10n between these ﬁwo'fonns of clemency was impoftant
at common léw.‘ According to Maitland, although the‘King possessed the

power to pardbn, he could not commute sentences.70 He was able to avoid

this disability however, by granting cond1tiona1 pardons.7]

. 65."_ Lee v. Murphy, 63 Va (22 Gratt) 789, 798 (1872).
66. 274 U.s. at 487, | |
67. . Id. at 166.
68. 95'S. ct. at 383.
69.  1d. at 384, |
70. ‘ ; F. Maitland, The Constitutional History ofvEng1ahd (]955}:,

71. 1d.
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The English law officers Alexander Cockburn and S{r Richard Bethell

exp]ainéd this limitation on the King's powers in an 1854 opinion as

follows:

"The crown has no power, except when such power
1s expressly given by Act of Parliament, to
commutate a sentence passed by a court of
Justice. Practically, indeed, conmutation of
punishment has Tong taken place under the form
of conditional pardons. For the crown, having
by the prerogative ‘the power of pardon, may
annex to a pardon such conditions as it pleases. -
Thus for offences for which the punishment was
death, where it was not deemed advisable to
carry the sentence of death into execution,
the course, from an early period, was to grant
a pardon on condition of the convict being
transported to some settlement or plantation.
But this could only be done with the consent
of the felon. The Crown cannot compel a man,
against his will, to submit to a different
punishment from that which has been awarded
against him in due course of law." 72

Based on this statement of the law, Cockburn and Bethel ruled

that the commutation of a sentence by the Governor of Barbados was

invalid.”3

Early American courts also recognised the distihction between -

the two forms of clemency and the necessity for consent, For example,

in Ex parte,we11s74 the Supreme‘Court reTied on the consent requirement

to uphold the validity of conditional pardons.

72, - Britt, at 136-37,

73. Id. at 137.',"The legal reputations -of Cockburn and ‘Bethel are -

And this 1s the more so when, as in the present instance, the

E
-

7. 59 U.S. (18 HON) 307 (1855).
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The court reasoned that, since the prisoner was required to accept a
pardon for it to be effective, he, rather than the president, was imposing
,the neq pumshment.75 Schick's citation of that case to support jts
conclusion that "the pardoning power was intended to include the power
to commute sentences“76 illustrates its misinterpretation of the trad-
itional views. of the pardoning power.

Schick also went beyond Biddle in upholding that a president
may impose on a prisoner a punishment not a]ready.authorised by Taw. 77
Biddle, although expand1ng the’ scope of the pardoning power to include
commutations, did not go so far as- to hold that the pres1dent had un11m1ted
freedom in substituting pun1stents 78- In fact, commentators have v1ewed
that case as "indicating that by subst1tut1ng a commutation order for a
deed of pardon, a president can always have his way in such matters,
prOV1ded the substituted penalty 1s author1sed by the law and does not
“in common understand1ng exceed the origjna1 penalty, “7%: '

§gﬁ1£5 however, conc]uded that only the constitution 1imited
the Pres1dent and that to require him to substitute a punishment a]ready
authorised by law would place congressional restrictions on his pardoning

power. .80 - While the draftsmen of the é%nstitut1on c1ear1y expressed the

75. . Id. at 315.
76. 95 S. ct. at 384.
77. 1d.
78. - Biddle v. Perovich 274 u,s. 480 (1927) _
79, Congressional Research Service, The Const1tut10n of the’ Unfted -

States of America - Analysis and Interpretation 475 (]973)
- 80. .95 S. Ct. at 385



- 41 -

v
vieﬁ that the pardoning power should ﬁbt be "fettered'or embafrassed,"gl
the confext in which they made the sfhiement suggests that they were
refefr1ng to the President's freedom to exercise his power, rather than

his freedom to impose new punishments. 82 Ham11ton said that the "benign
prerogat1ve of pardoning should be as 1{ittle as poss1b1e fettered or
embarrassed " the context in which he made the statement suggests that

he was referring to the Presjdent S freedom;to exercise his power, rather \

83 ami1ton said that the -

than his freedom to impose new punishments.
"benign»prerogat1ve‘of pérdoning should be as 1ittle as possible fettered
-or embarrassed" ﬁecause he believed that there "should be-an easy access

84

to exception in favour of unfortunate guilt.” In other words, he felt

that the kinds of cases over wh1ch the president could exercise his pardon
“shou]d not be unduly restricted. He did not, however, express a view
as ‘to the-tYpeS of punishments the preéident‘might 1mpd$e

h ‘There is 1ittle authority either at common law or in the Amer1can
courts concern1ng the nature of the cond1t1ons that can be attached to a
pardon. * The most frequent statement of the courts is that the cond1tjon

85 It is clear that

can not be 1lléga1, immoral or impossible to perform,
(the governor) is authorfsed to substitute; with the consent of the

prisoner, any punishment recognised by statute or the common law as enforced

8. 1d. at 384,

82. The Federalist, no. 74.

83. Id. ' :

84, ,c; Jensen, The Pardoning Power in Amer1chn States, p. 127.

85, Lee v. Murphy, 63 Va (22 Gratt) 789, 802.
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in this state.."86 One of the few decisions concerning the executive's-

freedom to select a punjshment hot authorised by law was the case of the

commutation by fhe Governor of Barbadpg, referred to above.g? In that

case the Taw officers Cockburn and Bethell not only ruled that the order

was invalid because it was avcommutatibn. but they also ruled that even

’had it been a conditional pardon, it wou]d'have been 1nva11d,88 The

ground for this 1§tier assértion of invalidity was that the Governor |

had substituted a prison sentence of nine years, where the law under

-which thé‘Prisoner was cdnyicted authorised a maximum ferm'of four years.89
Schick wanted to avoid the restriction of the president's pardon-

ing power by Congress. However, in doing so, the court allowed the

~ executive branch fo exercise powers that were vested in Congreés.v-The

\'}c0urt had previously stated ghaf "the authority to define and fix;the

bunishment forfcrime is legislative and the right to relieve from punish-

ment, fixed by law ahd ascerta1néd’acéord1nglto methods by 1t provided,

90

belongs to the executive department," Afterwards the court stated

that "the punishﬁent appropriate for, the diverse federal offences is a

% The court could have permitted

matter. for the discretion of Congress."
both branches' to exercise their given fdnct1ons, had it recognised the -

right of Congress to define the outer boundaries of the presideﬁt's

86. - See text accompanying7notes'72-73 supré; ‘
87. Brett, supra note 54; at 137,
88. 1. | |
- 8. Ex parte United States, 349 U,S, 81, 82 (1955).
90.  Bell v. United States, 349 U.S. 81, 82 (1955).

91.  95S. ct. at 385.

~

¥
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pardon1ng'power.

"In 1fght of this'1ntrus1on of tﬁe executive branch into the
legislative domain, 1t 1s unfortunate that Schick did not clarify the
actual basis for its holding. The court announced that its decision was
grounded in the "history of the English pardon1ng power, n92 Neverthe1ess;
an examination of the decision shows that the court's conclusion deviated
fro- the common ‘law principles éign1f1cant1y. ~Rather than attempting to
invoke the cemmon law, the court could have openly announced that it was
abandonfng an historica1 approach and was basing its decision on currently
e}isting conditions. The court then could have proceeded to énumerate
tﬁe considerations updn_whic‘ it b@sed 1ts conclusion that the presjdent-
has the'right fo prescribe and‘impose pun1shment on individuals without
either the prisoners' consent or the Congresé‘ authorisation. “Such an_
approach would have illuminated both the scope of the president’s

i .Y
pardonihg power and natuge of his relation to Congress.

\ o
N

92. S.E. Gibson, NC L, Rev. 53, 785-93, Ap 75.



" CONDITIONAL AND FULL PARDON

(a) Introduction

Although the authorities, from the ear11est times,. state clearly
~that the king may annex to a pardon whatever conditions he pleases, there
do not seem to be any indications that granting of conditional pardons
became a common practice before the seventeenth century. 1In a conditional
pardon the conditions annexed are either precedent or subsequent, If the
grantee does not perform the conditions subsequent the pardon becomes
null and void. Consequently if the conditions are not performed the
original sentence remains in full force. 1 It has been said that when a
- conditional ‘pardon is granted the conditions, to be operative, should
appear on the face of the pardon 2‘ The condftions attached to.a pardon
must not be immoral, illegal or 1mposs1ble 3 When a conditional pardon
is accepted by a convict 1t is a contract between him and the state court. 4
If the convict faithfu]]y observes thé'conditions set out in the document
of clemency, he comes into the full enjoyment of all the effects realizable -
from a full pardon When an act of clemency which permits a prisoner to
leave the penitent1ary upon conditions is revoked, he has o reason to
comp]ain about’ being returned to the penitentiary in the same condition
he was in at the time of release and about being required to serve the

unexpired part of his sentence The convicted person does not serve his

1. In re-Flavell, 8 Watts & Sergeant (Pa.) 197,
2. Ex Parte Reno, 66 no. 266.

3. Lee v. Murphy, 22 Gratt, 73

4, People v. Potter, 1 Edm. Sel, Cas. 235.

- 44 -
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sentence while he ,is at Tikerty,
Consideration of a few Supreme Court decisions of the United
States dealing with conditional grants of'c1eméncy, and with the pardon

power 1n general, provides a useful predicate to unders tanding the_

| approaches taken in ﬂgfjg and Schick, Unlfgd States v, yljégg,s is the
Source of Chief Justice Marshall's oft-repeated directive on the inter-
prefétioh of the pardon prerogative.b "As this power had been exercised,
vfrom time immemorial, by the executivevof the nation whose language is
our language and'to whose j&dic1a1 Institutions ours bear a close resem-
blance; we adopt their principles respecting the operation and effect of

vpardon.”6 Marshall developed the not1§n of pardon as'a pr1va¥é act of .
grace; ané]ogous to a deed,vnotihg conséquent]y that the recipient's |
acceptance was necessary to the validity of a pardqn.7‘

| In 1855 the Supreme Court'followed Marshall's interpretive

approach to the pardon power in Ex Parte We1ls,8 valfdéting the "pardon"

granted an individual sentenced to death on the.condition of Tife imprison-

'ment.g. Confining the relevant inguiry to the exercise -of pardon prerogativé

5, 32 U.S. {7 pet.) 150 (1833). Wilson. had received a pardon.
: ' upon conviction for mafl robbery and threatening the 1ife
of a mail carrier, At pronouncement of sentence on a sub-
Sequent conviction which may have been based on the same
events, he declined to plead the pardon. The question before
the Supreme Court was whether the lower court could take
notice of the prior pardon without it being pleaded.

A, Id. at 150.

7. 32 U.S. (7 Pet.) at 160,
8. - 59 U.S. (18 How.) 307 (1855), _
9. The substitution of a 1ife sentence for the death penalty

-has been labelled both a conditional pardon and commUtatfon:



in Eng]ahd ‘and the co]on1es at ‘the time of the constitution's adoption,]0

the courts conc1uded that the framers intended the 1oclusion of the power

to attach cond1t1ons 1n the general power "to grant repr1eves and pardons."]]

'According1y it rejected We11s c1a1m that the subst1tut1on of sentences
by the device and impos ing 11fe Imprisonment as a conditfon of pardon
Was the exercise of .a "new" power of punishment, 12,

‘ In the cases of yllggn and Burdick there was evidence of a
w1111ngness to return to the early Amer1can and English not1ons of clem-
ency in construing the president S pardon power The. power was read in
broad terms, 1t included the power to attach conditions, and the bas1c
11m1tat10n was found, not in the separation of the pres1dent1a1 power to
grant clemency and the Congress1ona1 power to set punishments, but in |
-the acceptance requirement Perovich held the latter requirement extran-
eous in the death penalty context']3 its eschewal of the notion of
c]emency as an act private 1n nature Taid the foundation for a more
genera] ~departure from the acceptance requirement and from the earlier -

analytic approach.

o

In the case of Hoffa v, Saxbe, on March 4, 1967 Jinny Hoffa]4-«r

began selc1ng an aggregate sentence of 13 years upon conv1ctions for

0. 59U.5., (18 How.) at 311,

1. . at 3m-13. . R

2. 7 1d. at 315, | o

13. 7 1 J. Steven, supra. ' ‘

14, - James R.'Hoffa was. preswdent of the International Brotherhood

of Teamsters bebveen 1958 and 1971.
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obﬁtkugf1oﬁ of justice]5 énd, in a separéte prosecution, for violation
of the mail and wire fraud statutes and for conspiracy to defraud a
Teamsters' pension fund. 0On three occasions béiween November 1969 and
August 1971, thé United States Board of Parole denied Hoffa's application
for pagéie. The warrant inc]uded the condition "that‘the séid James R,
Hoffa not engage in d1réct or 1ndirect management of any labour orgén—
ization prior to March 6, 1980,"16 |

- Hoffa brought suit, challenging the validity of conditional

. pardon. The court in Hoffa V. Saxbe,17 found this condition to be ;fthin

the presjdent's'pardon pdwer. While approving the extensive historical
interpretation of the eXecutivefs pferoéative in yij§gg_and placing heavy

| emphagis on the need for:flex1b11ity in the eiercisevof cleméﬁcy. thé
court.did articulate sohe Timits on the power to attach conditions,

First, the kfght of a prisoner to reject thelsubstituted'sentence was

again recognised.T8 Second, bec§usg the president aé'elected repreSentatiye
of the peop1e exercisesvpower‘within'aAconstitutiénd] Scheme, Hoffa found

. that any condition atte .- tqya commutation-and, by inferénce, to a

15, This 1964 conviction before the United States District Court
. for the Fastern District of Tennessee was affirmed in the
United States v. Hoffa, 349 F, 2d 20 (6th cir, 1965). The
history of the challenges to the conviction that followed
s set out in United States v, Hoffa, 437 F 2d, 11, 12 (6th
88 {1971). .

~cir,) Cert. denied, .S, 98
\ 16, 378 F. Supp. at 1241-42, | | -
17. 378 F. supp. 1221 (D.D.C. 1976) The syit was.brought against -
AN the Attorney- General, under whom the office of the pardon
N attorney processes clemency petitions. ‘ . Lo
18. ' " 378 F. supp. at 1241-42,
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pardon -~ must (a) directly relate to the public interest and (b -t
uﬁreasonab]y infrfﬁge on the individual's constitutional freedoms.]9
The dissociation condition was valid because the conviction related to
union activfty and 1n the.court's opinion, the condition restricted
. Hoffa's rights only so far as was necessary to protect tﬁevpub11c's
interest in the integrity of un1pns.20 |

Hoffa asserted, unsuccessfully, that any valid condition of
clemency must be a punishment "authorised by 1aw.” that is, by the statute
under which the subject of clemency was convicted. This contention flows

from a separation of powers model articulated by the Supreme Court in

Ex Parte United‘States.Z] The right‘to try offences and 1ﬁpose the
'punishnenf for cr1n§ 1s legislative and the right to relieve from the
ipunishment belongs to the executive department.

| Historically speakiﬁg, the Transportation Act, 1830,22 allowed
the condition in a pardon to be one of'undergoing a term of imprisomment
instead of one of transportation, It was followed by the Penal Servitude
'Act, 1853, whjéh substituted penal servitude for tr&nsportation. A1l
thesé provisions were swept away by the Criminal Justice Act, 1948,24
thchlinvone short sectien (69) provides for the éommutatfon of a death - .

-

19, Id. at 1236. The test was derived from cases that conditions
, of clemency could not be “i1legal, immoral, or impossible of
performance." S
0. 1d. at 1238, 1240, -
21. 242 U.S, 27 (1916) The Court invalidated fhe complete suspension.
’ . of an embezzlement sentence by a federal District Court, -
22. 11 Geo. 5 and 1 Wil1, 4, ¢. 3. \
23, 17 & 17 Vict. c. 9. '

24.. 11 &2 Geo. 6, c.. 58.
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. sentence to one of imprisonment by means of conditional pardon,

‘. - A B. Keith in his book, The Dom1n1ons as Sovereign States,

published in 1938, states that "it has been ruled in Canada that pardon .
cannot be refused, even 1f given in order to secure deportat1on."24
He has not cited any authority in support of this statement, instead

he has cited two cases, namely Re Roya1 Prerogative of. Mercy,25 and

Re Vereg1n

The second o% these cases nas in fact‘the earlier in point

of time., It anpears that' Veregin was an alien who had been sentenced

to a term of imprisonment. The Crown remitted part. of his.term and made
‘an order for his immediate deportation under Sec, 43 of the Imm1grat1on
Act this section perm1tted the Minister, by order, to depart an alien
'who had been an inmate of a gaol, after'his term expired - Veregin

sought to avoid the enforcement of the deportation order on the ground
that the term of 1mpr1sonment to wh1ch he had been sentenced by the

court had not expired, and that the order was Qccording]y invalid.
“MeTNsh, J., of the Supreme Court of Nova‘Scotla, upheld his claim. .He
held, firsg, thet.a remission of sentence cou]d not in these circumstances
be forced dn an a11en prisoner, who had a right, if he chose, to take |
the Timit of t1me~a11owed him before deportation. He further he1d that

the release of Veregin amounted to a pardon of his offence and that the

p rdon involved freedom from deportat1on . .\\
. This decision was c]ear1y embarrassing to the Canadian govern-

ment, and shortly afterwards the Governor- General in Counc11 addresseq/////'

24, . The footnote referred to is n, 2 on p. 44 of
25. '

1933) S.C.R. 269. .
26. (1933) 2 D.
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four interrogatories to the Supreme Court of Canada, which heard argu-
" ment thereon and then gave a unanimous opi 1on.27 ‘The first of the
interrogator1es was: "Is'it competent to the Governor-General in the
exercise of His Majesty's royal prerogative of mercy, to release from
prisg yithoht his consent a convict undergoing sentence for crimfna]

offéﬁzvﬁ(a) conditionally (b) unconditionalily ?"

I dealing wit? this question tﬁe court first considered whether
an unconditional release from prison necessarily imb11ed a pardon of the

'Offépce or could be Timited to a release only from execution of judgment.

: After noting that the former view had been adopted in the United States,?s_
“they held that according to the common law the effect of a pardon as
regards the offence is a question of 1ntent1on.29

They thén turined to the details of the %1rst interrogatory,
and said: -- ff ' | |

"The interrogatories speak of releases which are

conditional and releases which are unconditional.
In the case’of conditional release, the condition

may be of such a character as to involve a voluntary

act of the convict himself, In otherwords, such
that the performance of it can only be effected with

the consent of the convict. We assume from the course

of the argument before us that the real purpose of, o
the Interrogatories is to elicit the opinion of the T
court, as to the effect, in respect of the matt

y,;5et forth therein, of a release from pris a .
convict before expiration of the. te _ imprison- i
ment imposed by his sentence, pursuance of a valid . .-

‘ .“ ' -exercise_of the royal prerogative; and..it-would R
- e ___serve no usefggﬁggppesé/$n circumstances to explore.—:-
T T e various hy e§l§/§ﬂg§323§g;py,ihe~t§Fh '
S _ .. "condittonal rgleasgii;ﬁn eg the leave of ypur
— o

Royal Prerogative of Mercy (1933) S.C.R. 269 (Duff C.J.
__—~~—"""_And Rinfret, Lamont, Smith, Cannon and ockett, J.J.).
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Excellency to 1imit our answers accordingly,

"Interragatory numbered one we shall treat
as addressed to the question whether or- not
the act of clemency in releasing a convict

- from prison prior to the completion of the
term of his sentence may be valid and effective
%ﬂ,law without the consent of the coanstiff7“

€ answer to the interrogatory so put s in

the affirmative," 30 o

The court went on to.discuss the naturé'of a pardon, and after

~citing a number of opinions on the matter they expressed their agreement

1

With the following remarks of Holmes J., --

“A pardon is a part of the constitutional
scheme. When granted, it is the deter-
mination of the ultimate authority that
the public welfare will be better served
by inflicting less than what the judgment
fixed." 31 .

It would be inconsistent with this view, they said, to regard an uncond-
itional pardon as in the same category, in point of law, as an act of

benevolence proceeding-from a private person. They continued --

= ox"We do not think the authorities require us to

o 'hold that an unconditional pardon of an offence
can take effect only upon acceptance by the
grantee, and that, for example, a convict under-
the capital sc :tence can, in point of law,
insist on being hanged, so that the only escape
from such result is by statute or by a colour-
able and unconstitutional exercise of the
‘prerogative in granting successive reprieves.”

It had been argued that a remission of sentencé‘COU]d not be
~ effected otherwise than{by'means of conditional parole requifing the

consent of the prisoner. ' The court rejected the contention and held that

30, Ibid., at pp, 271-272,

31, Biddle v. Perovich (1927}, 274 U,S. 480 at p. 486,
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o

\\ a remission of sentence amounted to an unconditional pardon, They

\
' added --

effect that a conditional pardon 1s operative
\ only with the consent of the grantee are
\ i1lustrated by references to cases in which
! the condition is in the nature of a substituted -
‘ punishment. At common law, the king cannot
commute the sentence of the.court by the
substitution of another and different penalty,
because he has no power at common law to
compel the convict, against his will, to
submit“to a punishment which has not been
~ imposed upon him by a . court of law. Obviously,
~._ 1n the simple case of partial remission,
™ which is, in terms, unconditional, the convict
is not subjected to any penalty or punishment -
beyond that which the sentence of the court
has awarded against him. We do not pursue
~ the discussion further." 32 o

"\ “Moreover, the statements in the books to the

. The court then turned'to/thg remaining interrogatories, and
disposed of the inconveniences caused by Mallish J's judgment 33 by °
hoiding that'a convict whose sentence has been .wholly or paft1y remitte&¥;

ne- whose ferm has expired within the méghing of Sec. 43 of the )
- igration Act. They further hé]d that a remission of a ﬁenteﬁce by
. way of pardon <does not, of heceéﬁity, wipe out the offences, s0 that

such a convict could be deported as being as undesirable alien under the
machinery provided by Sec. 42 of the Aét.

| The result reached by the court accords, it fis submitted, with
both authority and common Sense. It would be abéurd to hold ¢ «L “he
crown is bound to execute in full every senienée pas§ed_on ¢ convicted
criminal.” An unsuccessful defendant in a civil éase cannot compe” the

plaintiff to leyy execution against him; why should it be suppbsed that

32, (1933) S.C.R. 269, at pp. 273-274,
33. Re Veregin (1933) 2 D,L.R, 362.
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| L -\
an unsuccessful defendant tn a criminal case should be in a better posi-
tion? The only basis for such a supposition 1ies 1in these ear1y author-
ities wh1ch refer ‘to a pr1soneg~as hav1ng "waived his pardon." But
a]though this phrase at first s1ght qppears to suggest that a prisoner‘
Cen‘refuse an unconditional pardon, 1tvglear1y meant no more than that
he had fatled to plead the pardon and thatithe’court would not take the
Judicial notice of it. In”ﬁ V. §gig§,34a w1tness for the crown who
Claimed the privilege aga1nst self- 1ncr1m1nat1on was handed an uncond1t-
idbnal pardon under the Great Seal, A]though p1a1n1y reluctant he was
thereupon compelled by the trial Judge to test1fy. and the.accused was
eonv1cted. His counse1 thereupon moved for a new tr1a1 .on the ground
that the witness had been wrongly compelled to answer.' The case was -
argued twice before the Queen‘s;Bench but a new trta1 was refused It
is surely significant that a1though counsel for the prisoner c]ear]y
. advanced every argument which seemed to the Bench tenab]e against the
compulsion of the witness to testify, it did not occur to them to suggest
\that he was entitled to refuse the pardon . '

According to Ho1mes, pardon 1s not a pr1vate act of grace,
_ratherlt is an act of state and th1s, 1n his view, carries the indication
that the grantee‘s assent is not requ1red. In so doind,'Ho]mes was Jed to
over]ook‘the.cruc1a1'quest10n which 1s; does the executive bnanch of
government possess a power to 1mprison a man for 11fe? Holmes never
d1scussed this question. Instead he set up a d11emna- either. the pres-
ident can never pardon conditona11y or unconditionally, without the

A

grantee s consent or he alwqys can do so. It would appear that Holmes

38, (1861) 1 B. X. 311; 121 E.R. 730.



_'54 -

-was prepared to make one qua]ificatton to his doctrine that pardoné are
self enforcing; - a conditional pardon is valid without “consent , he says,
at any rate when it substitutee a Tesser penalty for that imposedlby

the court. But who 1s to decide wh1ch of the two penalities is the
1esser7 -Is a moderate wh1pp1ng a lesser penalty than a long term of
imprisonment? Is a modehjte fine a lesser pena]ty than a short term

of 1mpr1sonment7 : f,z“

‘In truth, the Jtnarticu1ate major premis€™ of Holmes J's
decision is that the president‘ought to have power to comhute death
sentences. And‘to arrive at a decision that the president has such a
power “he was prepared to overthrow, in fact if not in theory, the earlier -
decision of the court. We may perhape forgive him for his action when
we reflect- that the president’s. powers in\this regard depend on the
United States cohstitution, which is notoriously difficult to amend.

But one fends to express disapbrova] of his final remarks, quoted above,
which seem to suggest that a eonvicted prisoner is a man withodt rﬁghts,-h
at the mercy of the public welfare.

In fact, the law on‘this,matter is quite c1ear -- the crown
has not now, and never has had the power to substitute a pena1ty of
a different character from that imposed by the court, by means of cond-
itional pardon, unless the prisoner consents to such substitution 'Nor'
has it any power other than that of cond1t1ona1 pardon by which such a
subst1tut1on can be made. In saying this we are not, as Holmes thought,
committed to ho1d1ng that all pardons are ineffective w1thout the grantee S
consent. The true pos1t1on in commutation cases is that the prisoner's
.consent is requ1red, not to the grant of pardon, but to the performance

of the conditions w1thout comp11ance w1th which the pardon . 1s, in terms,

'1nva11d
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Yet the practice of the Home Office disregards this rule of
law. In 1925 the then Permanent Under Secretary, Sir Edward Troupe,
wrote of the practice in terms which suggested that he thought the pris-
oner's consent to a conditional pardon to be no ]onger always necessary.35
And afterwards the holder of the office, Sir Frank Newsam, stated quite
clearly in 1954 that the practice is to review every sentence of death

whether or not any representations are made on behalf of the prisoner.

He states that the practite is of long standing, but unlike his predecessor

he does not suggest that jt:ds based or -.tatutory authority.

It may be added that the change ih_machinery effected by
section 69 of the Cr1m1na1 Justice Act, -1948, does not appear to have
altered the pos1t1on The section prov1des that "where His majesty
"pardons any person who has been sentenced to death on cond1t1on that he
serves a term of 1mpr1sonnent that person shall be deemed to have been
~sentenced by the court before which he was convicted to’ 1mpr1sonment for
the said term." In other words, all that the sect1on does is to-provide
a different machinery. for commutat1on by means of conditional pardon
from that which fbrmer]y existed under the Transportation Act, 1824 .

‘It does not touch the question of validity of a conditional parden without
the prfsoner's consent. it as sure]y beyondnduestion.that in saying a

person who has been conditiona]1y3pardoned is’ deemed to have been sentenced

35. In-his book the Home Office, published in 1925, Sir Edward

. Troup recognizes "the general rule that a conditional pardon

' can take effect only with the express or implied consent of

- the person pardoned. In a somewhat obscure passage, however,

at pp. 55-56 he seems to suggest that the general rule does
not apply if the machinery of commutation by way of conditional
pardon set up by the Transportation Act, 1824, the Transport-—
ation Act, 1830, and the penal serv1tude Act, 1853, is used.
If this is a correct interpretation of what he wrote, he
.clearly m1sunderstood the purpase and effect of those statutes

36. Newsam, The Home Offlce, 114—115.

e At o e it o L A kil B R o = i
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to é term of imprisonment the'sectjon,is referring oniy to a berson who
has received a valid cohditioﬁa] pardon. Thé section is silent as- to
when é conditional pardon is vajid; the law on that matter was settled
Tong before 1948, | - |

Other problems suggest themse]ves: What is the legal position
of a convict who has beeh éentenced to death qhd who 1s being held iﬁ
prison to undergo a life term to which his deéth sentence has been ‘”
- commuted without his consent? Can he obtain h%; release 5y way of habeas
corpus and/or detain damages for false imprison&ent? If the commutation
fo]]owéd representations made by him37 or by Soméone authorised to act
on his behalf, his consent could easily be imp]ied; it would be an
‘unﬁecessany refinement to hold that formal offer and acceptance of a
conditional pardon must be made in every case. .Buf what is no represen-

1

tation werre ever made?
| It might bg_argﬁed that a prisoner who fa{ﬁed, after a reason-
ably short period, té fake steps to obtain his re]ea;g had by his inaction
impliedly accepted the coﬁdition‘of the pafddn. But there s the devious
difficulty that a man can hardly be taken to have accépted a condition
unless he was aware that he had the option‘of refusing it;38_ It 1s
.said that every man must bé taken to know the law (a proposition which

would in any case hardly encounter an enthusiastic reception). It is

37. Perhaps his solicitor would have an implied authority so to

act. '
38. In_1942-the law officers, Sir Frederick Pollock and Sir

~William Follett, advising on.a procedure for comutation

of a death sentence passed by a court in Nova Scotia, said
that the consent of the convict in writing to a conditional
parden should. be obtained before the pardon was granted

. (Forsyth, Cases and Opinions on Constitutional Law, 461).
This,\ it seems, supports the submission in the text that
it would be unsafe for the crown to rely upon an implied
acceptance. .
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worth noting that in 8iddle v. Perovich ** the U.S. District Court had
granted a writ of habeas corpus in a proceeding begun in 1925 by a pris-
oner whose sentence of death had been commuted sixteen years earlier,
Holmes J.,'in de}ivering judgnent which led to the wifhdrawa1 of the
writ, did not’suggest that the prisoner's Tong acquiescence precluded
him f?om obtaining it, although he remarked there were difficulties in
the way of the lower courts' conclusion, without specifying what they’

40
were.

Much.might débend on the pa%ticu]ar case in which relief is
sought.» Qne method, as we haQe seen, was'for fhe Secretary of Stéte to
signify in'writing that His Majesty was willing to extend mercy on cond-
itions, and thereupon any Judge allow fhe brisoner the benefit of the
conditional pafdon and make the appropriate order for\punishment in
accordanice with the conditions. Présumab]y, the judgevought, before
making the ‘order, to satisfy himself that the prisoner accepted the
conditions, It is submﬁtted, neverthe]eés, that where the procedure
has been a&opted, a court from which the prisoner soyght habéas corpus
might well hold that hé ‘is being.defained pursuant to an order of a
Judge acting within his jurisdiction ané that as to the rest they must

. . 47
presume omnia rite acta.

But that procedure may not have been adopted. . One of the
reasons which led to its being devised was the need for passing a cond-

itional pardon under the Great Seal. Since 1927 that problem has been

39.  (1927) 274 U.s. 480,

40, - Ibid., at p, 485, _ }
— . B } ‘
41. In the King v. Suddis (1801) 102 E.R. 119, at p, 123.-
" (the remarEs of Grose J,) ' ; ’

v



of no importance. By Section 13 of Criminal lLaw Act, ]9?7,42 it has

been made possible for the king to grant conditional pardon to a convic-
ted felon by warrant under the royal Sign Mannual, couhtersigned by a
Secretary of State, This, on performance of the condition, has the same
effect as the pardon under the Great Seal. Since the criminal justice
Act, 1948, abolished the'procedure by way of judge's order, it would seem
that this is the procedure now used.43 And it was ‘probably used even
(Abefore the Act was passed.

In cases where itvhas been used, it would seem fhat a court .
could.not but hold that the prisoner is being i1legally detained. In
that eveﬁt; he would be remitted to his original position, i.e., that of
a person undér sentence of deéth'who had been reprieved. Theoret;§a11y,
the sentence might now be’ executed. But public opinion would scarcé]y
tolerate this, at all events if the peribd of rebrieve had been of any
Tength. Moreover, an opinion of the law officers, Sir William Horne and
Sir John Campbe]l, though not precisely in point, suggests that.the
prisoner could not be referred back tq his origina1’sentence only for the
purpose of compe]]ingiah acceptante bf the Eonditions accombanying the
Pardon.44 This however, is’ﬁqt very he]pfﬁ], as‘the‘1éarned counsej
did not suggest whaﬁ:Should be done if he étj]] refused to Accept. The

. same position would arise under the common law in’'a case, if there were

o
e

42. -7 & 8 Geo. 4, c. 28.

43, See Newsam, The Home Office, 114-115.
— 44, _ Forsyth, Cases and Opinions on Constitutidna] Law,

459-460.
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any, where the prisoner has been granted a conditional pardon under the

Great Seal.

1

The only other argument that can be advanced on behalf of .the
Crown is that a long course of practice has rendered the prisoner's .
consent no longer necessary. Even if this is qua]ified.by'saying that

consent is not needed only in cases where the prerogative action is by

5;{Uteﬂiitse7f For upwards of three

centur1es it has been tHe k1nggaas no prerogat1ve, but that

wh1ch the law of the 1and a]]owsih1m u6

(b) A Full Pardon

_A pardon is full when it freely ahd unconditionally absolves

the party from the 1e§a1 consequences of his crime and conviction. In
only rare ca‘ses does one sentenced to death for crime receive a fuﬂ’
pérdon. Usually the best he can hope for fs a commutation of his sent-
ence to life imprisonment. Buf there is one type of case, fortunéfe]y
| quite rate in cépita] cases, where justice demands a full pardon --. namely,
where sub;equent events prove that the convicted person is innocent. |

| In the United Seétes the president as chief ekecutive awards
- a full pardonvin pursuance of his judgment-concerning‘the individual
case and of the ob]igations which rest upon him by v{rtue of his constitf
utional grant_of_powers. In contrast with the earlier cdneeptfon, the

president largely disregards the wishes of the convicted person. If he

45, Plainly, if prerogative action which formerly was 1imited
' by a need to obtain the conseyt of the subject is no 1onger
v thus limited, the prerogative.has been extended.
46. ~ The case of proclaimation (1610) 12 Co. Rep. 74, at p. 76.
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decides that an individual who has eohmitted a crime should not suffer
any of the legal consequences of the crime or, after suffering some legal
consequences of the crime. should suffer no more, he may grant a full pardon.
Thus the distinguishing features df a full pardon are that 1t const1tutes
a grant to an individual and that 1t_abso]ves the individual from most
of the legal consequences ot the crime which he has cmnnitted.47

Aypardon to tennjnate sentence and restore civil rights and a -
pardon to restore civil rights in‘kino form 5 full pardon.48 Both typeo
as indicated by their hames are full pardOnee\granted to indivtdua]s for
specific purooses. A pardon to terminate'sentence\aﬁd\nestore civil
rights presupposes the serving of a part, usually the greater portion, of
the sentence. The president confers such a pardon to re]feve the nrisoner
from serving the remainder of his sentence and to restore c1v11 rights,
such as the right to hold office, to serve on Juries, to act as a witness
and to cast votes in elections which had been 1ost as a consequence of
" his crime and of h1s conv1ct1on A pardon to restore civil rights pre-
supposes the serving of the entire sentence and generally of a st1pu1ated
- probationary per1od which®varies in 1ength accord1ng to the magn1tude of

49 When e1ther of these forms has come into operation, it

the offence.
possesses all oft}%e exculpatory effects of a full pardon. Ostens1b1y
the d1fferent phraseology is used to make clearer the. executive purpose

and to ward of f criticism which would very probab]y ensue if clemency in

47. Below, pp. 75-79.
48. Information concerning these two forms of clemency and the -
practice in the administration of the pardoning power was [/

furnished by the James A. F1nch ‘Pardon Attorney from Oct.7,
1907 to Feb. 29, 1939.

4 See rule 19 of "Rules Govern1ng App]1cat1ons for Pardon,"
prepared by the Attorney General and approved by the
pres1dent May 1, ]934 i

~
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these instances was classed with full pardons, Far to'o often, it .ds
popularly, though erroneously, believed that all forms of full pardon .
encble a convicted person to avoid most of the pﬁnishment, if not atl

of it.



E - INDIQIﬂﬁNIﬁPABDON

/ Pré—indictment pardon is qranted during investiqation
of a case but before indictment. This type of nardon aborts
the judicial process. 1In the lTeading United States Subremoe

Court decision|on the pardon power of the Executive, [x parte
Ggﬁ]éﬂé it was deci%ed t?at the nresidqu's par@on before in-
digtment was permissib]e: In the case of Burdick V. United
Q_ggggl Burdichlwas qrénged a pardon for all offences aqainst

the United States he may have committed in ronnecf{on wodth any

( matter‘about wr1ch he was to be quest1oned4 When he re]ecte f

the pardon and cont1nued to claim his F1fth Amendment nr1v1]eqes,-

the court was asked to decide "whether the nres1dent hus nower

S

to pardon on offence before admission or conviction if it.

Fu]]y aware of the ear11gr Garland dictum, ‘the cour* exnress]y
6

declined to decide. this issue. Thus, the Tsgie of whether the

president,may pardon before indjptment‘or conviction remains

cog . .

~ REVaLS

open. o ™. A o |
R - \
1. 7T U.S. (4 wWall) 333,(1866), » o ’
2. Id at 380. :
3. 236 U.S. 79 (1915). '
4. 1d at 86.
5. 1d at 87.
6. Ibid. o |
( 3
. -
-'62 - i
o , * 3



There isisome‘authorﬁty sunnortinua the nresident's

power to nardon before indictment or conviction if the United
K ‘ _ 7
States constitution's pardon clause "interpretation recoqnizes

the power of this practice during the colonial period. I'n

3 - :
. Pleas of the Crown, Hawkins makes several references to such

parsons before indictment and convictions: “the kina may nrevent

any popular action on a penal statute by a person from the
. 10 .
offense before-any suit commenced by an informer." Blackstone's
. ‘l] -
'qumgnta[igg also refers to the king's lawful exercise of the

vpaFddn.power before conviction: "(A) nardon may either be nlea-
dedwqpon arraianment, or in arrest of judaement or in bar of

12
execution."

. ) L M
Dufinqvthe Constitwtional Convention of United States T
held in Phi]ade1phié in 1787, it was saif ths. .he pardoniqi/,,,~—e—~—

power should be employed before conviction or i.dictment only

. . . 23
where the usual circumstances of a case ¢ mand -t. oy
" 1
7. As the pardon) power has been exercised from time immem- "

or .1 by the executive of that nation whose Tanquaaqge is
our languaqe and to' whose judicial institutions ours bears
a close resemblance;.we adopt their princinles resnecting
the operation and effect of nardon. - 7 o

8. 2 Hawkins, Pleas 0f the Crown (4th ed. 1762).
. 1d ch. 37, ss 33, 54. A
10, Ibid.-

hsd

1. S.W. Blackstone, Commentaries (6. Tucker ed. 1803)is

RN =N
/}t‘

£ 73.. Yournal'of Federal Céhvention 613 (Scott ed. 1893).
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President Ford may well have thouqght the unique case of Richar .

 wbi1e in office."

Nixon warranted such an unusual exercise of the pardoii nower

before the judicial -proceedinas had run their course. Indeed,
14 . ‘
"The avowed objective of President ford's pardon of Richard

Nixon could not have been accomnlished by other than a nre-
conviction and pre-trial pardon. He souqht to avert Ihe nat-
ional controversy and divisiveness he beleived woul~ 4. vinpany

thé’friaT of a former nresident on charges of criminal conduct
£ 15 ‘

iy
)

3 s

»

"l could see that the new administration

could notysbe effective if ] had to operate

in the ‘atmosphere of having the former
president under prosecution in a criminal

trial. 'Each.step alona the way, I was
deep]xzconcerned, would become a public L
spectatle,and the topic_of wide public =

“debate and controversy.l6 .
o e .;,.;-/'-———"""
e e , _
Notwithstandince storical subnort for nresident

15. M.P. Zimmet, the Law of Pardon, Annual Survey of American
Law. o ' '

Ford's action, thg pérdon of Mr. Nixon before indictment and
thus the b]ockingdof the judicial orocess arqused'a wfdesoread’
seﬁse.of injustice which miqht be translated into Tegal arque-
ments cﬁallenging the par - as unfair, possibly unlawful, and
perhaps-even{ﬁqsonétitutiona]. » : v |

[

14. There actually appears to have been two separate and dis-

- tinct objectives of the pardon: showing mercy to Mr. Nixon
and his. family by spafing him a prédiaonged trial, and
directing the nation's attention away from the controversy
which surrounded the events leading to his resignation.
Although president Ford alluded to the latter rationale in
his statement accompanying the grant af pardon on Sept.8,
1974 (10‘Presidentiakaocuments NC 37 1102-03 1972) he em-
phasised the former. However; in his subsequegt testimony

3/~ before the House Judiciary subcommittee on criminal just-

ice, the president stressed the national interest.

. , =

1974/75 .
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Acceptance of a,pardon before coHV}ction imn]iés d
confession of qui]l? ffaced with the possibility of prolonqged
lTitigation énd.an uncertain oﬁtcome of the trial, even an jn-
nocent dgfgndanf might be overwhelmed bv the temptation to-
accept a pardon and "walk free.

‘he hardships incide: ne acceptance of a Dost~ ;; ~
conviction pardon have been well documented To the extent. they" |
are based on evidence of the pardon rec1p1ent S immoral char—
acter rather than conv1ct1on the same hardsh1p cou]d conceijv-
ably flow from the 1mp11ed adm1ss1on of qu11t inherent in the
accentance of a pardon before conviction, althoddHAihe possihle
unfairness to the recipient certa1n1y seems no qreater than
that to a criminal defendant whe barqa1ns for a plea; the
certa1nty with which quﬂft is estab]1shed by the different
p.ocedures be11es their similarity. | A qu1]ty pﬂea.is made 1in.
open court where the .judge, an 1mpartia1 third narty, is ob-
liged to enqu1re into the fac?ga] bacquound 1n°order tg/’eter— «

'm1ne if the plea is Justified.

-

I

"16. Hearings, N.Y. Times, Oct. 18, 1974, at 19? col. 2. '

S

17. Burdick, 236, U.S. at 90-91\ 94 .

18. The court shal] not enter a Judgement upon a plea of quilty
unless it is satisfied that there is a factua] basis for o
the, plea. Fed. R. Crim. P. II (1966). : «
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Further protection is offered the innocent by the ]ud1c1a]
1ns1stange that the plea be vo]untdr1]y entered in the 11qht
of "all of the relev ant circumstances surrounding 1t]?‘ No
independent assessment of,the recinient's auilt attaches to
the pardoning process.  Guilt is imhuted to him reqardless‘qf
all the revé]ant circumetahces or the underlying factual
basis?o | o

If the choice between innocence and,freedom is un-
fair, 1t»is doubtful. in the context of an offered pardon
that the unfairness rises to constitutional d1mens1ons
Surely, the unfairness is not shock1na to our consc1ence2]_fhe_
resulting disabilities must be balanced aqa1nst d1sf1nct ben-
efits - -immunity from criminal process and escape from nun1sh—
ment. . Under a more modern view of the Dardon1nq power, it may
even be said that a preconviction pardon is not at aLﬁ unfa1r
to the recipient. The Supreme Court of the Un1ted Stq'ﬂs has
“squested without so ho]d1nq, that a pardon'may.no 1Qnger de-
‘pend upon the recipient's accegtance, thereby a]Tuwing“him to

22
benefit from the pardon without 1mp11c1t1y confess1nq quilt.

19. Brady v. United States, 397, U.S. 742-749 (1970).
20. Mark P. Zimmet, Supra. '
21. Rochin v. California, 342 u.S. 165‘(19527

22. The Burdick holding ‘that a full ‘pardop . must be accepted
in order to be valid relied heavily ubon the reasoning in
the United States v. Wilson, 32 U.S. 150 (1833) : .

Y
-



- 67 -

Because anairness to therrecjpient, if any, does not rise to
Che level of a constitutiona] objection, a chal]enq; to a pre-
~conviction pardon on this qround alone would Drobably be un-
ava1]1ng

Another basis for ché]lenqinq a pre-conviction par-
doﬁ,is that it 1hterferes with the Attourney,Generalfs congres-
sionally authorised "power to conduct the criminal 1itiqation
of the United States Governmentzg If fhe President arants a
pardon before indictment he 1nterfere§v wigh the Attourney
General's d1scret1on to prosecute. Th1s.was dramat1ca11y
illustrated in the case of the Nixon pardon whére the special
prosefutor dropped his investigation 1nto criminal Tiability
of R. N1xon after the pardon was 1ssued24 as the President
~.had interceded. Interference with the Specia] ProSeéutor's
function was particularly distunbing in view of the fact'that
his 1ndependence)was to be ‘even greater than that enjoyed by
the Attourney,Genera$? Eyen beyond ending the criminal pnro-
‘.ceedihgs.aqainst Mr.‘Nixon, the pardon might have prejudicéd
' the case against>the other so-called "Waterqate deféndants@
by estending its implication of guilt to them as- agent& of the

26
farmer Pwpesident. N

~

23. United States v. N1xon 418 U.S. 683,694 (1974), referring

: to 28.-V. S C. ss 51 Z 1966) , - R

24. N.Y. T1mes, Sept. f8 /1974 at 1, col. 4. 8

25. 28 C;E}R. sQ 0.38 (1933) N1xon,.418 U.s. !at 696.

26. N.Y. Times, Sept. 1974, at 23.7col. Thelarquement was also
made that agents of the fo;nen pres1dent Lhou]d not be pro- -

secuted after he was pardoned
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| The weakness with the stgtutorily basedAarguement~‘”
is thatbboth the language of the statute granting prosecutor-
jal diséretion.to the Attourney General and its leqgislative
'histor§8 indicate that the statute was not intended to limit
the President's otherwise 1awfu] eXercise'of the power.
Thus, the above arguement could not successfully challenae the
‘Nixon pardon. The arguement, however, does raise the interest-
ing possibility that through appropr;ite/yégislation Congress
could. proh1b1t such pre-indictment pardons 1n the future 0f
course, the President's constttut1d<a1 power .c1ear1y suner-
sedes.any conflicting statutory qraht of authoriti? Thus, the

Supreme Court has said that the Congress can’ ne1ther Timit the

‘effect of the pres1dent1a1 pardon nor exc]ude from its exer-

30 -
cise any class of offenders Nor .can the president be to]d
31
whether or in wh1ch cases to grant a pard ~ Such Timitations

W3
would clearly be inconsistent with the pre§1dent s discret-
ionary power. This, precedent notw1thstand1ng, it might not
be 1ncons1stent for Conqreés to 1eg1s]ate the po1nt at which

the Pres1dent may 1nterrupt the criminal Jud1c1a1 process with

27. Attent1on is d1rected to the- statutes ‘1ntroductory
: language:" Except as otherw1se author1sed by law" 28 U.S.C.
ss 516 (1966). : _ . ‘

28. 28 U.S.C. ss 516 (1966). S B
29.See Marbury v. Madison, 5 §.S. (1 CFanch) 137 (1803).

30. Gartand, 71 U.S. at 380. e
31. Yelvington, 211 F. 2d at”643-44. ‘
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a pardon. A statute limitina exercise of the nower after
C)
conv1ct1on would neither prevent the president achieving the
32

pardon's power obJectlve nor interfere w1th his d1scret1on to

edec1de whether to exerc1se the power in a part1cu1ar case. It
, wou]d .Iy prescribe the manner in which he could exercise the
33 - '

power. Appropriate leqgislation might therefore furnish a basis
for challenging any future preconviction or pre-indictment

pardons,
[

Also a pardon granted before conviction might be
cha]]engeq on constitutional grounds as violating the judicial
function set out in article IIT of the constitution by pre-

empt1ng federal court JUF]Sd]Ct]On to hear a part1cu1ar case -

or by prescr1b1nq its autcome. The art1c1e III requ1rements
34

" of a case" or controversy ‘1s satified on]y where the
‘ 35

1itigants.have a\stake in the outcome of the proceed1nqs
Since a fardon prevents any pena1t1es or disabilities from be-

% 36 .
ing imposed upon conv1ct1on, the parties lack “the requisite

32. 59 u.s. at)310; see also ex-parte Crossman, 267 U.S. at 119.

33. The Supreme Court itself certainly has not shrunk from the
oppprtunity to prescribe the manner in which the pres1dent
may grant a pardon, See Burd1ck supra, note 17, f"«

34, The judicial power shall extend to-all cases, in 1aw and
Equity, arising under ... the Taws -of United States
‘" to controversies to which the United States shall be a
party. US Court art. III, 'ss.2.

35. See Baker v. Carr, 369, U.S. 186, 208 (1962).

=3 ~

36. Knote v. United States, 95 U.S. 149, 153 (1877).
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stake and the federal courts might, therefore, be effective-

ly divested of jﬁrisdiction to hear the case. To the extent
tﬁdt‘the'jurisdiction of tPé federal courts. may be'controllgg,
the necessary‘power-has been entrusted to Conqress, the rep-
'resentatiﬁg.boéy,8 not the president.. A pardon such és thét\
granted formerrpresidént Mixon might be regarded then a§ con--~
stitutionally fepugnant'jn éncroachinq upon the seoarétion of
poWérs contemp]ated-by'the frameré Whgn they entrusted the
power to alter the jurisdiction of the lower federal Eourts‘to
‘Congress. | B H
If a pardqn granted befofe'convictjon does not un-~
constftutiona]]y.]imit the lower federal courts' exercise of
Jurisdiction to hearvavpartjcular casg? such a pardon might
be cha]]enged as encroaching upon the judicial power by pré-‘
scribing a rule for decision in a particu]ar(case.l‘ln the 1

40 _ ‘
United States v. Klein the Supreme Court struck down, as &n

unconstitutional interference with the judiciary, a conaress-
ional statute which by its terms prevented < claimant from
pleading a presidential pardon in support of any claim for

. S ~ 41
property seized under an act of. Conaress during the Civil War.

37. See H.M. Hart & W. Wechsler, The Federal Courts and the
Federal Court System, 330-60 (2d 2 ed. 1973).

38. U.S. Court art. III,ss 1. 2.

39. In fact, the exercise of the pardon power has never been
held to bar federal jurisdiction. The opinion of the
.court in ex-parte Garlarnd, supra, actually contains a con-
trary suggestion. ‘ ’

. 40. Con't. on page 71.
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The statute provided that a pardon should be conclusive proof
of aid to, the rebellion, thereby requiring the dismissal of the
claim. Because the act purported to 1{imit the original jur-.
isdiction of the Court of Claims and appellate jurisdicticn of
fhe Supreme Court upon the finding of the specifi¢ fact, the
court held that the statute offended the separation of powers
doctr1ne by prescr1b1ng a rule for dec1s1on under the quise

of Timiting the court's Jur1sd1ct1on4? A preconviction pardon
may also prescribe a rule. for decision of a case fn a particular
ways; by barring the 1mposition of a pena]t&, it effective]y
mandates a rule for dec1s1on by removing the functional diffe .-
ence between Judgement of conv1ct1on and an acquittal. Of
course, one might argue that the social opprobrium associated
with a Judqment of conv1ct1on would st111 d1st1nquxsh it from
acq@ﬂ;ta] However, even th1s d1st1nct1on is quest1onab1e

The pres1dent S pardon before conviction, carrying w1th it the
1mp11cat1on of gquilt d1scussed above, might be the eauivalent

of any stigma that otherwise would follow from the conviction.

40. 80 U.S. (13 wall) i28 (1871).

41. The Abandoned and Captured Property Act of 1863 12 stat.
820.

42. Klein, 80 U.S. at,146-]47. - _ .

A MR 2 e o et e o e
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‘\

-The aiternative to viéwinq executive clemency exer-

" cised before convjctibn or indictment as an impairment of jud-
icial process is to see it as a constitutional check on the
Judiciary, and perhaps the Congréss as well. It affords relief
from undue harshness of evident mistake in the operation or
enforcement of the criminal 1a3? Under'this view the president's
pardon power admittedly interferes with the judicial process,

but as a ;onsiitutioﬁa] check on the balance of power, r&fher

than an unconditional encroachment on. power.,

.
e -
o

43."Ex-parte'Crossman. 87-120, supra. ) .
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THE UNSPECIFIED OFFENCE PARDON

Richard Nixon was pardoned for "all offences" again-
st the United States which he may have committed during his
1

term in office. No reported federal case involves such 1ndis-

_cr1m1nate1y broad pardon. Even the general amnesties have

identified the nature of offences pardoned. For example, the
Proclamat1on of General Pardon and Amnesty issued at the con-
C1°>‘°",Qf the Civil War extended to "the offence of treason
against.the United States or of adhering, to their enemies2
By contrast™ R1chard Nixon's pardon extends to offences he may
have committed in the alleged cover- up of .the venocratic

Party Headquarters burg]ary at the Watergate, possible feder}

income tax violations, a11eged misuse of federal agencies, and

all other areas in which he was potentially cr1m1na11y liable.

By 1nc1ud1ng every offence without reqard to d1ffer1nq circum-
stances, Pres1dent Ford used his pardon1ng power not to forgive
the commission of a certain offence or class of offences but
to forg1ve an 1nd1v1dua], whatever he may have done.

Such prerogative ' f1nds Tittle historica] support
estab11sh1ng the president S authority to issue conditionai

pardons. - -

1. Proc]amat1on 4311, in 10 Pres%dential Documents, no. 37,
1103 (]974) o

2. Proclamation of Dec. 25, 1868; 156 Stat, 7f1; 712 .

3. Memorandum from Henry S. Ruth, Jr Deputy Prosecutor, to

Leon Jaworski, Special Prosecutor, N.Y. Times, Sept. 11,
1974, at 28, co] 1.

s

£
]

.73
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"~ The court in Ex Parte W. Wells implied that the nature of the

pfés1dent1a1 pardon

power is a limited one:.

"The power was to be used, riot because it .

was prero

gative- power, but as incidents of

the power particularly when circumstances of

any case
made it d

disclosed such uncertainties as
oubtful if there should have been

~a conviction of the criminal, or when they-

are such
mitigatio
ening the

justicepW 4

as to show that there might be a
n of the punishment without less-
obligation of the vindicatory

This suggestion of a broad yet 1imif§d *t rdon power

is evident in later
5 6
Field and Holmes.

Supreme Court obinions author by Ju. e

Further, English authorities, although not

unanimous, are in general agreement that a pard-n granted by

40 59 UiS. at 310
5. .Justice Field,

; see also Cfossman, 267 U.S. at 119.

writing for the Knote majority, commented

regarding- the pardon power that "there is a limit to it
as there is to all (the president’'s) powers" 95.U.S. at

154,

- Biddle, 274 U.S. at 486.
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the king -for unspecified offences was without effect. If it

is doubtful that the English monarch could pardon "all
offences” how much more inappropriate it would be fof ne
presﬁdént of.thé United States to have such power. ~ pardon
which forgives an individual for "all offences" he may have
éommitted'is an act of grace ill-suited to the constitutional
form of gdvérnment. ‘ |

| Thé pre-indictment pardon of Richard”Nixon.fbr "all
offenées” aborted tﬁe judicial process and aroused.a national
sense‘oﬁ'fnjuspice. A chaT]enge'by the speciél prosecutor_tb
the pr’»ipdﬁctment aspect of the pardon wdu]d have been dif-
‘fjcultégg view of the histqfica] refefences suppofting'sucﬁ

exercise of power. That support certainly does not mitigate

7. (a) Blackstone decisively declared: o -
pardon of all felonies will not pardon a conviction or .
attainder of felony; (for it is presumed the king knew
ot of these proceedings) but the conviction or attainder
must be particularly mentioned. 5 W. Blackstone Comment-
aries. G. Tucker ed. (1803).
(b)  Hawk#ns reasoned:

For if a felony cannot be well pardoned where it may be ——

reasonably intended that the king, when he granted the
pardon was not. fully apprised of the state of the case,

much less doth it seem.reasonable that it should be pardoned

where it may well be intended that he was not apprised of
it at all; for by this means where the king in truth in-
tends oply to pardon one felony, which may be very proper
for his mercy, he may by consequence pardon the greatest
number of the most heinous crimes, the least of whfgh had
he been apprised ot it, he would not have pardoned.’ And

for these reasons, general pardons have been of late years

very rarely granted by the crown, without particular des-

cription of the offence intended to be pardoned. Hawkins,

Pleas of the Crown (4th ed. 1762).
4 _ \

*
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against'tﬁe propriety of Congressional action prohibi%inq nre-
1nd1ctment or the post-conviction exercise of the pardon power.
Even a constitutional amendment would not be unusual when com-
pared to the extensive state constitutional prectite;of Timiting
“the power S exercise to post-conviction s1tuat1ons iﬁ an effort
to prevent its abuse.

The N1xon pardoen 15 most vulnerable to cha]lenqe for
ﬁav1ng failed to specify the offences it covers. It is doubt-
'ful that.the constitution invests the president with the auth-
or1ty to pardon an individual for "all offences" he may have

committed; even the English monarch wa's probab]y 11m1ted in

this manner.

-

8. In re Anderson, 34 Cal. App 2d 48, 50 92 P 2d 1020,
1021 (1939) the a]ternat1v§ remedy for abuse ¥s the im-
.peachment process. Crossman, 267 U.S. at 121. But the
great reluctance with which thig process is pursued makes
it an ineffective remedy.

e
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EFFECTS OF A PARDON

s In’England, the king's pardon, 1f general in its purport and
P
Suff1c1ent in other aspects, ob11terates every stain which the law attached

to the offender. Generally speaking, it puts him in the same situation

as that in which he stood before !e committed the pardoned offence; and
frees him from the penalties and forfeitures to wh1ch the law subjected

: hws person and property. 1 Though a pardon cannot wash away those doubts
‘with which the evidence of éne who has committed a .serjous offence will

be received, yet in point of lnw, a pardon 1mp11ed1y removes the. st1gma S
and restores a man to credit, so as to enable him to be a w1tness,2 and

it so far makes him a new man as to ent1t1e him, according to some of the
old books, to br1ng an act1on aga1nst anyone who scandalizes him in respect

.of the crime’ pardoned 3

.When the offendenfs civiT riths have once rested tr king
they can not be restored to the offepder Pot are they d1ves a

_her’ MaJesty ty. a mere pardon w1tﬁout ‘a clause of rest1tut1on 4. It
o r}r P .
seems, however, that a c'lause of e]éﬁse of all Judgments anéf execut?cg

% T2

1n a genera] pardon extends to debts due to the. k1ng by- forfe1ture and )

Lo

ext1ngu1shes or merges the debt 11 theshands of the debtor.s.:

.. 4 B]ackstone, Cqmmentar1Ls, 2. v’f'o, ""51j s
2. R Ventre '349. \t S ’ L
3. - See Bac. Ab'nPﬁfﬂéfllﬂf Hob: 67, 81,. 2. ; ‘
4"‘ M. : ‘ | . L ' | ’ ‘_ V
5. 1sand. 362, \
‘ - T ‘ - .

L3 SRR .
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‘\ “
A charter pf pardon after attainder is not sufficient to restore:
’or purify the corrupted blood of ‘the atta1nted offender,6 and thg%efore,
ithc he may after such pardon purchase and sell lands, yet his descend—
ants 0 were 1n esse at the time of atta1nder can not inherit them;
nor can he himself inherit as a descendant of another, 7 The king's
charter is ho%gyer sufficient to rEStore the b]ood as to all future
“descendents, consequentlxba Son bor - after such a pardon may inherit,

unless, there be in emst@} elder brother who was born before the
atta1nder‘tﬁd who might havepinherited had not the atta]nder taken place,

S g.

in which case the younger brother can not 1nher1t and the land will
escheat pro defacto ﬁgiz%is. S

L]

"~ To determine more prec1se1y the 1ega1 effects .of .a pardon, resort
must be had to both the statutory and case law in the ?ﬁriﬁgict1on where ; .

-

the pardon s granted What civil r1ghts are restored. w11fgdepend ubon "

b, - s

. the civil r1ghts 1ost whether the offence was canmitted w1th1n or w1th-

0’
0ut the state whether the state where the offence has been»commdtted has

'\:]

granteg 3 pardon whether the ex -of fender seeks to- rega1n 1ost rights to " .
&;»@:

Property, office or. mar1ta1 status, or merely §Eeks to establish these

rights fgr the future whether he was convicted tnf%;”‘

pardon 1naa civ11 death state and whether he seeks ﬂotc1a1m his, r1ghts

& o ~ . @.}i*‘-/ ‘
‘,from a public entity or a pr1vate 1nd1vidua1 The’ panticular r1ght sought
Mi Lo R . - : o Lf
6. 4 Bla. Com. 402.
7, Co. Lt. 8. | g
8. Ibid. . | . o
9.  Ibid. R IR :
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“/r""\\‘ '
to &estored or acted upon is always of prime importance 1in determining

the efféct of the Pardoh.?o

A. Effect of Pardon on Enhancement of Punishment Statutes

Depending u‘b_on’ the statutory priv1si_ons and the, court's inter-
preta_t-ion; én, offence for whicf]man' offender has beer‘i"pardoned may or may

not be "counted" for purposes éf enhancement of puriishment or deé]arfng

the defendant to be an_habitual offender.” The majority rule is that a -

| pardoned of-fence fay be used,” the argument being that although a [A)r‘ior“:“
crimevwas pardoned, the conyiction:reﬁaihs. The,minority,position is o
' baséd upon the pﬁopositidn‘that & pa;}gz "b]ot&lout'gui]t" and fhus the

pardoned offence can not be ._tk"a"Tgen into considesation in.gnhancement

kiad .

v o i A " b _,.\;.,:;;)
andyha}bﬁ:ua] cr1m1r3a1 statutes. \ ng’; cﬁi' 7
— — - o f. e
10. - (a) The California casgs have.stated that a pardon fmplies

. guilt and dbes not erase the fack, of_the commission pf the- s
“7crime or the conviction, nor wash out” the moral stain nor .
does #-restore offices forféited in consequence ofnconvictiqg.

G e

.. . People'v. Dutton, a Cal, 2d 508, . ; : L
& (b} In People v, .Big s, 9 Cal, 5d 508, the court hg¥d that
the legisTature mayf§5h§tjtutioﬁally impose.a heavier penalty
for. subsequent. copvic jondespite.a prior pardon; on the .
contrary, In re Ringnilda, 48 F. Supp. 975 the court held.
that the pardon reaches both the punishment for the pres- Ll
&+ cribed offence and the §%11t of the offender so that when
- the pardon. is full it releases pun?% ept &8 that in the eyes
, 0f the law, the offender is.as innoce g if he. had never

“committed theiof?ence._¢7

1. %5 californd » @ "pardon" excepts the individual from punish-

! ment which the law inflicts for the crime which he has comnmitted
and generally, also, removes any disqualification or disabilities .
which would ordinarily have followed from the conviction, but
the individual remains a convicted criminal for purpose of

* determining whether “a conviction may be deemed a prior conyict-
ion with statutes prescribing increased punishment for those
previously convicted of a crime: People v, Bic S, supra. The™
ITlinois sentencing statute proyides that for the purpose of
determining sentence to be tmposed, the ‘court shall, after
conviction consider the evidence, .1f any, received upon the
trial and shall alsé Bear and receive evidence, if any, -
‘received upon the trial and shall also beﬂrfand receive evidence,
(cont'd on‘page 80 ). , b
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B. Effect of a Pardon on R1ght to Vote Hold Pub11c 0ff1ce Serve On A

Jurx_gnd be a Witness -

Genera]1y a full pardon restores the ordinary r1ghts of citiz—

ship as the right to vot and ho]d pub11c office. 2 The effect of the

tutes or in the

Zpar&on mqy be set out - the state constitution

regulations of the - ning authority.1% PBrdQ;ﬁ"wfores e11g1b111ty e

to public office b .oes not restore a person to pub11c office wh1ch he

o

held at the time of conv1ct10n.14_ A commutation or conditional pardon

does not have ‘the effect of réstoring righté or removing disqualifications

A\

L4 i
(con't from page 79 3.

if any, as to the moral character, 11fe family, occupat1on,‘
and criminal record of the offender and may consider such
LT evidence in aggravation or mitigation of;ﬁhe‘offencé.' The
New York enhancement statute specifically progides that a
R previous felony conviction can be counted provided that the
defendant wds pardoned on the. ground of 1nnocence , McKinney
o Consol, Laws' Period Law f. 70.10 (b) Byt where the' pardon
~ & . was granted on the ground of innocence this should be - taken
isto -account. In re Kaufmann, 245'N Y. 423, 137 N. E. 730
s v (1927). .
‘ ~ In Texas, a priorgtonviction can be involed as a basis for ,
. “gdded,pena]ty notwithstanding the Governor had granted full
parden after the defepdant! had served part of sentence.
‘But®see, R. v. Nickerson, {1975) 7 Nfid. f. P.E.I. R.-145
(P.E.1.C.K.). FolTowing prior conviction; Joneé v. State, -
141 Tex. cr. r. 70. Overruling a previous case to the

L cortrary.
\ A , o - ,
12. . - A former felon wgp\ggs received,a pardon from another state
: - for & crime committed in. that state is entitlgﬂ‘to vote in
CaTifornia; 31 op. Atty Gen. 4 (1958).
. ,
130 The d dbook on Parole - Executive clemeg y - Texas, 1970 Bl

sa tot ardon restores "citizenShip", and- that .
,"vestoration of citizenship™ and "restoration ‘of vivil " -~
rights" are.considered to be synonymous terms.. Ashas
.. been pointed out in the first chapter, an. offender "does
* . --not lose !citizenship'" by conviction, hence the use of .
, ~ the term “"restoration of citizenghip" 11} connection with
" ‘a pardon is unfortunate. 4

',]4' Hu]gan v, Thornton, 205 Ga. 753 55 S E 2d 115 (1949)
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for office, 15 Genera]i&x a conv1ct1on for which a w1twess has been pard-
oned can not be used in 1mpeachment However,’ some states permit the
showing of the conviction whlch can be followed by show1ng of the pardon

in rebuttal. 16

C. Effect of a Pardon on Specific Statutory Disabilitjes

No general statement can be made as the effeqt of a pardon on

other disabi]ities imposed by statute, For example, : pardoned ex-convict

is still requ1red to: reg1ster under the JSex ‘Offender law in Ca]ifornia

and ts subject to restrictions on possess1on of fire- ajns, unless the

pardon was grantgyuon the basis of a detenm1nat1on of 1Lnocence 17
gffect of a Pardon Under L1cenc1ng Laws R f

Genera]]y, where an occuptat1ona1 Ticensing $1aw disqualifies
persons convicted of a crime, a pardon does not remove the disqualification

#E

nor dqés 1t*automat1ca11y restore a 11cense sthat has been revoked on the
m‘vwaf o .

grounds 0”2 cr1m1na1 conv1ction 4g01sbarmga} of an attorney 1s not

prevented by pardon, nor’does a pardon restore the 11cense or r1ght\

b
license. 18 Some dec1s1ons have ihd1cated that a]though loss of a prof-

-essional 11cense is a "penaTty" the proceedings to revoke a 11cense are not

pena].]g The revocation may thus not be a "conv1ct1on" within the power

‘

)
of the executive to pardon The Ca}1forn1a statute which prov1des genera]]y

that a pardnn shall "operate to restore to the convicted person all the

1
v
.
v H

5 ‘; . "g . "/
5. McGee v. State 29 Tex. Aop. 596, 16 .M. 822 (1891).
16, Peop]e V. Hardwick, 204 Cal, S8 ﬁ
17..-. - 28 op. Atty Gen. 178, wests Ann Ca] Pen-, Code.'gg’ 4854

gives the Governor power to restore the right to possess qf
§ *, feTé an01v1ng the use of dangerous weapon.
18. "Deneen v. Gi1more. 214<iII 569, 73 N E 737 (1905)

19, Marlo v. State Board of Medica] Examiners, 112 Ca. App .2d,
: 276 246 P. 2d 69 (1952)
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ights,-pr%Vi]eges, and franchise of whichihévhas been deprijved in conseq; |
uence of the said conviction or by reason of}gny matter;in olved thérein",
adds sign1ficant]y that "nothing in this art1c1e'5ha1]‘éfﬁect any of the
provibionsﬁof the Medical Practices Act, of the power or authority conf-
erréd by Taw OE the Board of Medical Examiners. Therefn, the power or
authority cdhferred by law upon anxikoard permits any person or persons

to apply his or their art of profession on the person of another."20

E. Effect of a Pardon in Wiping Out Guilt

: , ’ . Lo
There are two points of view as to whether or not a partort wipes

out guiTt} The classic view Was stated in ex parte ﬁaplénd by the Supreme

Court of United States; = . - LT ¥
. ' oy - cor T :
"A pardon reatﬁgg‘both the punishment prescribed:: -
‘ for the. offencg and the guilt of the offender; -
- .and when the pardon is full, it reléases. the
‘ punishment and blots out the existence jof quilt, "
so that in the eyes of the law the offdnder is. .-
. as innocen? as if he had never committéd the
.»: . offence. ' If grantedyp@fore conviction, it .
-+ prevents any of the P€g#lities and disabilities
consequent upon conviction from at Ay, if
: granted after conviction, 1t remove ~the,penalties
- and disabilities and restores him to a}] his
© civil rights; it makes him as it were, a new man, -
. and gives him the credit and capacity."Z]

‘The opposite and mgjority.yiewhisAstaféd in Burdick v. United

States., This view is that a pardon is an impiied'expression'of Quf]t and
that conviction is. not ob]ité?ated.?z o
B 2 : : :

SN
T J

When fhis_view_is‘adopted, the
,

20. "~ MWest's-Ann. Pen. Code ss. 4853. Where a prisaner has been
- adjudged an habitual criminal and .sentenced under ss 644,
-, but has been granted an unconditional pardon By the governor, .
- the application. of the section (4853) was nevértheless :
propers notwithstanding this section as to the effect of a = -
pardon. 8-op. Atty. Gen,‘87. e : ’

)
=

21, Ex. ParteSarlind, 7105333, o S,
22. . Burdick v. United States, 236 U.S, 79. -
- ' . . « '
s SRS o S s S
O
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pardoned offender 1s’dnefigib1e for an occuptational and professional
f_]icense if-the Ticense statute provides that the license in question can
be issued only to a person without a ri inal (ecord or a person of a
"good cvharacter'"23 | |
| _ Let us examine the»s1tuat1on as tv why a statute should contain
s.dﬁ such a prov1s1on, when it is sawd that "In the eyes of the Taw the offender
‘\\\‘\15 as innocent as if he had never commltted an offence “. Itsz'asserted
that the law- ﬁ@gards as true what is 1nherent]y fa1se "Everybody knows
‘thatrthe word "pardon" natura]]y connotes gu11t as a matter of Eng]ish
Everybody also knows that the vast majority of pardoned convicts Were

in fact gu11ty, and when 1t is sa1d that in the eye of law they are as col

i I

'ft\bey had never comm1tted an offence the natura] rejo1nder

. If the offender s rea11y to be treated as an 1nnocent man after ’
" his pardon, the offence thch he - has comm1tted can not proper1y be made-
ground for remoV1ng him from the office of an attorney and trustee or
from any office He not on]y can not be d1squa11f1ed as a watness, but
proof of his conv1ct1on should not be a11owed to d1scredgt h1m If an

a11en, he shou]d not be debarred from naturalization or deported

The ear11est statement of the EQg]1sN—Law of Pardbn is made

"o

apparently by Bracﬂon 25 who wrote in about the middle of the thirteenth
xcentury. He says of the effect of the pardon o .*'4':
. : . )
‘ . A; X ‘ . L e . ,‘“.
3. . Staté v. Hazzard 139 Wash, 487,
24, Williston,. 28 Hary. L. Rev, 657 Oais), |

2. Twiss's Translation v, 2, p, 371, i

id -
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~ - . \(‘) . ¥
a " "But in all the aforesaid cases, whatever may have
o been made duly and according to the law of the land, =
SR a_person 1s not restored except to the king's peace
@, alone, that he ma go and return and contract a-new,
for that which he Ris been dissolved by the outlawry
cannot be joined a-new by the inlawry without a new
' intention on the part of those who have contracted.
fh o - For the king cannot grant a pardon with 1ngury or
\ - - . damage to others. He may give what is hi#faown,
Sl _ that 1s his protection, which the outlawed person
. ~ has Tost.through his flight and contrivancy, but
' that which s another's he cannot give by his own
grace: Likewise a person Justly and duly outlawed
is not restored to anything except to the king's
peace, that he may go and return and have protection,
but he cannot be restored to his rights of action
4 and other things, for he 1s T1ke a new-born infant
g " and a man as it were lately born, Likewise inlawry
’ does not restore a person to his previous actions
and obligations, nor to his homage nor fealties,
nor to his oaths, nor to other things dissolved -
by his outlawry, against the will of khose- by
whose will they were previously united and .
.. confirmed, and accordingk
© itantes nor to his t

_ ; ey had only a right.
But no one is-bound to K f. be preceding oblig-
ations, but they are bound-to all others, that
they may not be in a better condition on account
of their outlawyr » -Since they quﬂ} to be in
- worse condition." - T -
) The phrase in this extract that a pardoned man "is ]ijke
" a new-born infant.and a man as it were lately born" seems to be the basis
of'any 5ubsequenf assumption that a pardongd.oﬁfen&@?gis to be regarded
as an innocent maﬁ.'[lhe extract however,'sﬁbws.;1éaij;enough that the ’
“writer's idea was 10t Egg};gheyoffencg was regarded by the aw as not
hav'pg beerf committed, 6Ffeven no ]onger existin§, but that the offender,

$6 far as concerned the fufhre,’acquired'the 1ega]hcapacity of an
" . : v .

innoqent man. At a time ﬁhen convict1¢n destroyed civil rights this was-'

- very important matter. "The fb]lowing extract from Pollock and,ﬂgit]andfs
history 26 also fndicgtes clearly enough that the eye of the law was not

‘. &

. ¢ Vol.2, p.oa8l. w0 g
Moo -
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fbrmer]y so blind as to be unable to see that a pardoned felon has committed

the crime. of which he had been conyicted,

"The king could not protect the man-slayer
from the suit of the dead man's kin. Even
when the pardon was granted on the score of
misadventure, the suit was saved bymthe
express werds, Proclamapton was ma¥e in
the court inviting the kiy to prosdcute,
but telling them that they\must come at
‘once or never. What could the kin do in
this case? They.could make 'them&elyes
extremely disagreeable; they could extort
money. In Henry I[II's day, My, Justice

Thurkelby was consulted by a friend who v

had obtafned a pardon, but was being "
appealed, The advice that the expert
Tawyer gave was this: 'You had better
go to battle; but directly a blow struck
_ cry "craven" and- produce yolr charter;
\ you will not be punished, for the king
\ . has given you your life and members.'®

o]

27

In 1410%" the validity of indictments presented by a grand

s _ , , - st
?%ry of which one member was outlawed and. another a pardoned felon was

" drawn in question; the conclusion of the ;age is as fo]]ows:

- .

"And then on the opinion of a1l the justices,
since one of the indictors was outlawed and
another was. excused and acquitted .by the

- benefit of a general pardon, so that they
“-- & were not probi et\legales homines .to" inquire
as the Taw wishes, it was awarded that all
the indictments by them shall be taken as
annulled." :

e
. . - Tl oa
/% b

. The same conc]usionfﬁaskreathed two cepturies 1dter\hy Lowd

CokeZ®" who said of a pardoned felon not only that. "he is not & fit person

s

'to serve on a jury, but also "by thé‘same féason‘the testimény, of .such

an one for 1 witness ‘s in all cases to be rejected."
- |
. . ) : .\ . Y . : N
27. IIT Henry IV, - _ S /o ‘ s
28. . Brown v. Crashaw, 2 Bnlst;154$(161_4ﬁ).‘

PN

o . . : — B . . : ’

¢ '
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‘ﬁéﬁwCQSe arose subsequently which inchatedﬁﬁéggénlargement of
“,‘.-“',‘(3‘.'_ . . ‘ . 3 -
the viéégﬁe? the English Court as to the effect of a pardon until
29

. Cuddington v. Wilkins decided in 1615, This decision has probably been

the main foundation of the impression thaf after a pa;don the Taw could not
thereafter see the convict's gu1]t. The %ase was as follows: "Cuddington
- brought an action of the case‘against Wilkins for calling him a thief.
The defendant justified, because beforetime he had stolen somewhat. The
| plaintiff rep]ﬁed, that since the supposed felony, the general pardon in
’the seventh year of the king was made, and made the usual averment t6 bring
'himse1f wifhin the pardon. WhereupOn the defendant demurs." The court

, . L
\\\ii;e.the felony was by pardon extinct; and the case was adjudged for the
Qm P intiff,\ for the whole court was of thg&opmmn thatho_ugh he was a
P2

: ~
. ]

i - - S m ;
thief ohse, yet the pardon came, it took%@dﬁxﬂ-not on
, . :1“" A ’

LRpehém but reatum,
A e W, =
and_the report proceeds:’ et

\‘\ . x .

"Now whén\fﬁé\king had discharged 1t, and
pardoned him of ity-he had cleared the

person of the crime an ‘nfamxé\gherein
no private person is intereste ~by-the
commonwealth, whereof he is the head,

and in whom all general wrongs reside,
and to whom the reformation of all ‘

. great(y?gng belongs.". S ,3.<;§3
 In case of Sear] v. w1171ams30 where Hobart, C.J., says:
. - _ "And therefore I hd1d that if a‘man shall — -
L . call him felon; or thief, he may .have his
' . , action, as upon any other pardon, which we’ :
- . . j, resolved in the case of Cuddington v. Wilkins." -
! , : E;\:r ;
29. Hob. 67, 81, '
B o . L 3 . ' -4
: 30. - Hob. 8%, 82 (1615). ,
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But that the cdurg\Tfant that thei1ega1 infamy of the conviction

*

) was removed, not ‘that the offender QQS “as innocent as if he had never

.comqgttea the offence" is ev1denf from fhé following sentence in the
~ report: .
“Tt was said that he could.no more call him \\\\\;‘?
(> thief, in.the present tense, thar to say a :
man had the pox, or s villain after he be
cured or manumised, but that he had been
a thief or villain he might say."
53 The immediate effect of the decision was theﬂrevérsa]'pf Coke's
~dictum that’a_pardoned felon could not be perﬁitted t6 testify.BJ
The pﬁgtection of- a pardoned convict_from_béing‘pétﬁed by a name
appropriate to his crime, and the restoration of his canpetéﬁé§ to testify,
were sometimes expressel by stating that tl%&jgom(jét‘ acquh‘aﬁar m}w .
. i . - RS SE [ ' 0 ':A f' ‘v A .'.'
“credit" or "credit" and "capacity." The fact that this mode @ feWepres s,
h Ly X . N",ﬁ. :

. psion is used by Hawkins in his "Pleas of the Crown“32 and by B]ackstoné

_iinhis Comméntar-iés,‘g3 has led to the habitual quotation of these words

e

“« subsequently. But the é&en decision in Cuddington v, w11kfn§—if thg@é?%% -

. di;tinctjon which the coﬁrtAtheré‘tookaeﬁween sayfng he is g}thieﬁ’is'
born:%h"mind,vamounts Fb.no more than this, that as the plaintiff had
~ beem c1eared'of;the 1e§41 éon;equencééPOf infamy, a stét‘ tyjn.{he,' 4
. " present tense, .imp1ying that he was sfv:ﬂv] infamous,» was\s%erous. JNor

(*does the admission of thé,testimony of a pafdonéd felggximpiy that credit.
; ‘ ° ] " ,

s
31, _(' In Celier's,cage, T. Ray (1680) "It/ was -debated, that
‘ admitted a witness ‘be convicted of elony, and afterwards

R -pardoned, whether he shall thereby be restored to be.a
good witness? And my Tord Chief Justice Scrogs and myself
L - - were of opinjon, ‘that he could not, because the pardon
* doth take away the punishment due_to the offence, but
T cannot ‘restore the person to his reputation; and of that
o opinion was Justice. Nichols in.Cuddington v. Wilkins' case.” - °

7

32, Bk 2,Cr37. 0 L |
33.  Vol. 4,-p. 402. Ly
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" must be givep to his testimony,

a pardon should excuse it,

A
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34

The true line of distinction seems to be that the pardon removes
all legal punishments for the offence, ' Therefore if the mere conviction
involves certain disqualifications which would not follow from the comm-

ission of the crime without conviction, the pardon removes such d19qua1-f

: ification. .On the dther hand, 1f character 1s a- necessary qua11f1cat1on

and the commission of a crime wou]d d1squa11fy even though there had been
no cr1m1na1 prosecution for the crime, the fact that the criminal has been
conv1cted and pardoned does not make h1m any more e]1g1b1e

If, however, the eyes of the law were unable to dist1nguish

between a pardoned convict, and one who had never been found gu11ty of a

crime, proof of conv1ct1on should be’ a§ 1nadm1ss1b1e ‘to affect the cred1b¥l‘

Ality of the witnéss’as it is to effect his capacity to test1fy, yet it has.

always been the law, and st111 is, that in spite of the pardon the convic-

. £
tion may be used to discredit the w1tness.35: :
The right of suffrage forfeited by conviction fs restgred by

36

a pardon;” and the same pr1nc1p1e seems app11cab1e here that governs

the capac1ty of a witness, --As 1t was not gu11t but conv1ction which took

_‘away the right, the depr1vat1on of 1t is a 1ega1 bun1shment ~and as such

S

But under a statute wh1ch requires as a condition of natbra]—

1sat1on that the a1ien seeking to be\naturalised must prove that he has

34, * Thus in.Bacon, abr. Title Pardon, it 13 said: "A pardon
~ restores a man to his credit so as to .enable him to be
a witness, but yet credit must be left to the Jury."

' v
35, - Rookwood's case, Holt 683, 885 (1696) _
36. . .In re Executive Communicat1on 14 Fla, 318 (J872) L

. K R o _ ] . \ .
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-~ behaved as a man of good moral character. during his residence in the

United States, it has been rightly held that a pardoned convict is not

within the Statute.37;‘Here 1t“1svnot conviction, but character, which is

in question. The court after quoting from Ex Parte Garland, said:38

"And yet T do not suppose the opinfon 1s to
be understood as going the length of holding
that while the party is to be deemed innocent
of ‘the crime by reason of p Mlon from and
' -, after the taking effect thersof, that it is
- ..~ also to te-deemed that he never dfd commit
"% the crime o was convicted of it, The.
“-%effect of the pardon is prospective and
'« wNot retrospective, It removes the gquilt
e @nd restores the party to.a state of-- -
" *%(innécence; But it does not change the L ' T
. past and cannot annihilate the established
fact that he was quilty of the_offence."

., Ane
“', .

LTt may_: ?Qoubted 1f'afc60rt suggested to appoint such a person

sure that he‘héd even‘been restored to "a ste" of
e . ' ' ?
L. R e

*

a.trustee, wouldAee
. innocence. " . .
v R

In a"'Arka"sas“case,Bg it appeared that a probate Judée had been

convicted of a felony and had appealed; while the.appéa1 was pending, he

E » : N\ .
8- pardon which he thereqpon pleaded and was~discharged, - It was,

gt warrantd’pr}géeding ﬁhat'ERE‘unFeversed cdnvictiqﬁ prevented .- ¥
- Y ) v ) . - . L Lok
exercising the office of a judge.40 ' , o
" In several cases the question has arisen of 'disbarring lawyers

“ him from

hd

“who have been éogﬁicted of crime but pardoned. The courts have found some

(difficu1ty in'escabjng the’}ahguagg_bf:;x parte Gar1and4]and in Texas it

| .

137 In'§e.sben¢er} S, Sawy; 195, 199 (1878).' >
8. 4 wavn,_\333,' 380 (1866). | |

39, Statev. Carson, 27 Ark, 469 agr2), N
40. .'xSee to the ;aﬁé)gf%eét; Commdnﬁeglth 2;fgg§§g,2;'Lef§h;(va;)‘

724 (1830).
fn. Supra. A i-;' R

\
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1

has actua]]& béen held that a pardon 15 complete deference to disbarment
proceedings baeed on the pardoned offence.42 Indeed, the‘case of ex parte
Ga#]and jtself concerned the right of a pardbned offender -to practice law
before the Supreme Court, and though the decision of the court may" be
right,: since the only ground for supposing that cqnp]icity in the war |,
of the nebe111on (the offence in quéstion) wou1d invelve disbarment, as a
Consequencé, if there was a statute'wh1ch imposed as a penalty dtsability

ta' practice before the cou?t sgpe of the reason1ng of the case would

'support the conc1u51on whwoq?the Texas court actua]]y reached

The New York court though d1sbarring~the offender, was 1tse1f

)
B

"The pardon does reach the offence for which
he was conyicted, and dees blot it out, so
that he mdy not now be looked upon as gu1]ty

S of it. But it can not wipe out the act he .

did, which.was adjudged an offence, It was
done, and will remain a fact for all tjme." 43

¥ , ) . . . . . '53,_:’3‘ . .
An interesting case compared with'these fs an English decision4:4

e -

whi\Q‘he]d a pardoned convict entitled to engagefin'the business of selling
Tiquo aflretai], although-an act of parliament prdvided that eQery‘Benson"

conv1cted of fetony sha]]%ﬁorever be disqua11f1ed from §§11ing spvrits by.

| reta11 and no 1icense to sell sp1r1ts by reta11 sha]] notoﬁe grantedlto .

to any person who shal] have’ been 5o conv1cted as aforesaid It w111 be ,

Observed that this statute in form impéses a disabi]ity to carry on ; f”,

) .certawn bus1ness as a.penalty. for conviction of crime but fa1r1y construed

! . - - - >

L

- R

a2. . Scott V. State, 6 Tex App. 343, - - \

43, In the matter of an Attomey, 86 N.Y. 563, 659 (1884)

4. __,y_v Q_U_S_tf_t_:_QS_, 240.8. D‘Iv. 561 (1890) A
' . . / o . KOO

{ S n‘e
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and havihg in mind'theﬂdbyioq; purpose of the statute, there can be no
doubt that the intent of par]gament was to emphasize the requirements of
good character kwhich>douthessiexisted apart from statute) as'a‘qua1i$i—
cation for conducting the business of selling Tiquor at reta11.“ The
.decision warrants the ccnciysion'that i a‘statute should provide that
no Lne should be admitted to the practice of law or of medicine, or should
be elected a judge, ‘who had been convicted of fe]ony, a pardon would
qualify him- The truth is while pardon dispenses with dyn1shment, it

; ) A~

Cannot change the character, and where character is a qualification for an

off1ce, a pardoned offence as much as an unpardoned offence is evidence

of a lack of the necessary qualification,
A doctr1ne wh1ch denies to the law the poss1b111ty of d1st1ng-

u1sh1ng between a pardoned conv1ct .and one who has never committed a crime

are 111ustrated_by an Ohio dec151on.45 This was a quo warranto proceeding

to prevent?certain pérsons from exercising the office of the po]fce
commissioners from nhich they had been removed by the governor'and the
quest1on was raised as to the sufficiency of the causes for their removal

set forth by the governor One-of the causes was that the comm1ss1oner

had appointed to a pdsitigd on the police force one Mike Mullen who, the -

. . Y .
governor asserted, “was a man of notoripus bad character;" and Mike Mullen

had not only been*ngpo1nted but subsequent]y promoted It ap; ired that
Mulien had been convicted’ of a crime, but had subsequently been” pardoned

It was urged in defence of the_commissioners,that Mike Mullen's guilt had

-3 .
~ P -

45.. State v. Hawkins, 44:0h. St. 98,

—\ ~. . . .

A



been "blotted out" and the offence obliterated, and therefore that it was
proper to appoint and promote him. This yview was actually taken by a
" dissenting judge. "The majority of the court, however, did not allow
- '\ . :

their common sense to > impaired by 'judicial dicta, and said,”46

"Whatever the theory of the law may be

as to the effect of pardon, it cannot

work such moral changes as to wariant

the assertion that a pardonec onvic

is just as reliable as one .10 hac

constantly maintained the L

of a good citizen." 47

If one who has paid a fine on.convictiol \ ane and is sub-

sequently pardoned, is indeed ap innocent man, or is to be regarded by
the Taw, he should have the finé’which he has paid returned to him. An

48

early Georgia ?ecision actually reached this result, But the contrary

. ' . . . . 49
conclusion was reached in New Jersey following an elaborate consideration.

46.  Samual Williston, 28 Harvs Law Rev. 647 (1915).

47. ' State v. riawkins, supra.

48, Flournny v. Attorney-General, 1 Ga. 606 (1846).

49. Cook v. Freeho]dérs of Middlesex, 2 Dutch (N.J.) 326, 331, 333

(1857). TIf persons were granted upon the idea of innocence

“of the party pardoned, there would be manifest Jjustice in
returning the fine not only, but also in making full indemnity
for the “injury sustained by reason of the conviction. And
a-recent decision is based on the ground that pardon proceeds
upon the idea of innocence. The power, it is said, is given
to the executive to relieve against the possible contingepcy
of wrongful conviction. I am not aware that the idea o
innocence has ever been assumed by any writer upon government,
or law, or ethics, as the true foundation of the pardoning
power in the state. No doubt a clear case of innocence
presents the strongest ground for the immediate remission

of all the penalties of conviction. But this is not in

‘ practice the ground upon which pardons are or ought to be

based, nor is it the ground upon which the pardoning power

in a government is created or sustained. Pardon implies

guilt. ‘If there will be no guilt, there is no ground for
forgiveness, It“is an appeal to executive clemency. It

is asked as a matter of favour to the guilty. It is granted
not of right but Af grace. A par:iy is dcquitted on the grounds
of innocence; is pardoned through favour. And upon this

very ground it is that the pardoning power is never vested in a judge."
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A similar question arose in the supreme Court of the United
States.50 One who had been convicted of a crime was granted g pardon
conditional upon his returning certain lands of which he had been charged
With defrauding the government. Before returning the lands he made an
agreement with the District Attorney that he should be reimbursed‘for
certa’n expenditures which he had made upon the land, If he was to be
trorfec as an innocent man, he certainly had a moral right to have his
outlay returned, and under the law of Louisiana (where the case arose)
perhaps a legal right. The Supreme Court, however, indulged in no fict-
itious belief in his guilt having been blotted out, and refused to -
enforce in his favour the agreement with the District Attorney, A
A probable reason why courts have been wi11ihg to continue
a mode of expression which suggests that a pardoned convict is the equal
in character and conduct of an innocent man is because it has seemed
desirable to conceal an injustice which the criminal Taw inflicts upon
an innocent man unjustly accused and convicted. Under the law of tEngland,
no new trial was possible in case of felony.S] The only redress,-there;
fore, for an unjust conviction was a c«rdon. Of this procedure an acute
English critic (afterwards a judge) said:
”However‘unsatisfactory such a verdict may
be, whatéver—facts may be discovered after
the trfal, which if known at ‘the trial
would have altered the result, no means are
at present provided by law by which a
verdict can be reversed. Al] that can be
.done in such a case is to apply to the
Queen through the Secretary of State for
the Home Department for a pardon for. the

. Person supposed. to have been wrongly convic-
;ted," ;

50. Bradford v. United States, 228 U.S. 446 (1913).

51. Regina v. Murphy, L.R. 2 C. 535 (1869).
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This is one of t-e greatest defects in our whole system of crim-

inal procedure, To pardon = man on the ground of his innocence is in

itself, to say the Teast, a~ exceedingly clumsy mode of prccedure; but
not to insist upon this, it carrot-be denied that the system p1aces every
one concerned, and specially tre Home Secretary and the judge who tried
the case (who in practice is alwa: ~sulted), in a posit?oh at'once
‘painful and~radic;11y5wrong, because . ¢\ are ca'led upon to exercise,
what really, are the highest judicial funct1ons without any of the co&ﬁ
itions essent1a1 to the due discharge of such funct1ons They can not
take evidence, they can not hear arguments they act in the dark, and
can not explain the reasons of the decision at which they arrive, \The

52
evil is notorious. ,

This defect in English procedure was corrected by the Act of
1907 creating a court of Cr1m1na1 Appea], with the widest powers, incl-

uding the r1ght to hear/further evidence and decide questions of fact.

K -
. o

52. 1 Stephen, History of the Criminal Law, p, 312.




REVOCATION OF PARDON

_In'Eng1and it is laid down, as a general rule, *hat wherever it
appea;S'by the charter that the King was misinformed, or not fully épprised
of*theﬁseriousness of the ¢rime committed‘by\the;offender, Qnd of the
“extent to which 1egai‘proceed1ngs have been carfiéd against him, the

-

pardon is revoked, upon the presumptfon that it was gained fram the King

by imposition.] - o : *

" In Canada, a pardon may be revoked by.the Governor in Council

, S

(a) if the person to whan it is granted 1s>subseduent1y cbnvicted‘of a.
further offence under an Act of the’Par1iaﬁeﬁt df Canada or regulation
made théreunder; or- (b) upon evidence establishing to the satisfaction of
thé Governor in Counci] that (i)'the person to whom it was granted is no -
longer of good conduct, or (i1) that such ‘person kﬁowing1y made a false

or deceptive statement in relation to his dpplication for the pardon, or
'knowingly concealed some material parficu]arly in relation to such applic-

.

ation.2

In 1973, Desjardins, former director of the Provihcia1 Bui]ding
Trade Councf] of the Quebec Federation of Labour, was gra;fed‘a pardon, ~
In 1975, the National Parole Board was trying tovrevoke the pardon because
the Quebec Government wanted him to be~k1ckéd ouf of the province's labbur
movement, but Verna Larmour, former press offiéer'qu the Justice Minister
said, "that such a procedure was impossible because in thg opinion of tHe

1. ‘The Statute 27 Edw. 3. c. 2; 3 hist. 238, 4 Bla. Com. 400.

2. Revised Statute:. of Canada, 1970 (1st supp. c. 12). Criminal
Record Act. Pages 186-187. .

- 95 -
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.Justice Department and Solicitor General's Department ?ardons can not

be revoked." But the next day Pierre Dupuis, acting chief_of the Board's

Clemency and Criminal Records Division, said pardons can be revoked and

sixteen have been since the Criminal Records Act came into effect June 171,

1970.

delivered,

~Inmost of the states in the United States a full pardon, once

cannot be revoked, A conditional pardon may be revoked for

violation of the conditions imposed. An unconditional form of‘clemency

pfocured by fraud is revocable. The President has been held competent

to revoke a pardon at any time before delivery to the war‘den,4 but doubts

have been expressed whether he could, after the pardon had been accepted,

Withdraw his clemency even though it could be shown that fraud had been

‘ practised in procurfng the pardon.s. Permitting a full pardon of clemency,

-~fraudulently obtained, to remain effective runs counter to the suggestion

that the President will be allowed full discretion in the violation of

the Taw against fraud. It has often been stated by courts that a pardon

procured by frﬁud is 'revocab]e.6 This has been held even if it is not

|

shown that the brisoner’was connected with the perpetration of the fraud.7

The Globe and Mail. 16 May, 1975 (Parole Board Nork1ng on a

~ Request to Revoke Pardon for Desjardins).

re Depuy, Fed. Case No. 3814, 7 Fed. Cage. 506 (1869).

Ibid.

Commonwealth v. Ha]]oway, 44 Pa. 210; Commonwea]th v. Kelly,

9 Ph11al 586 Rosson v. State, 23 Tex. App. 287.

Commonwea]th v. Halloway, 44 Pa. 210.
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Other courts have &d that a pardon obtained by fraud can only be decl-

ared void "in a proceefling authorised by law, before a court haxing juris-
diction for the pose, with ample opportunity to the person holding the
pardon to defend, The mere a11egatioh that a pardon was fraudulently

obtained is not sufficient to warrént its revoca;ion. Such facts should

only be determined in a judicin hearing.9 In a case where a pardon was

revoked because apparent]} (brima facie) 1t was obtained by fraud, affid-
. J ! Y

avits were presented which rebutted this presumpt1on Under these condi-

tions it was held that the pardon was aga1n in fu11 effect s1nce the

presumption of fraud had been removed.]0 It seems-to be he]d genera11y

~that a pardon wh1ch is not void in its or1g1n nor by reason of fraud and_ -

<
which has been delivered and accepted cannot be revoked, 1

Although in his Commentar1es B]ackstone has indicated that at
the common law a pardOn cou]d be set aside for fraud, a deferent view

has been ‘expressed by Chief Justice Taft:

"It has been suggested to me that if
the man had been quilty of fraud in
inducing me to pardon him, I might
have set aside the pardon as void and
directed the arrest of the former:
convict. I do not think in such a
case a pardon.could be set aside. I.

. ‘do not think either I or'a court would -

‘ have had the authority to issue a -

‘warrant for the arrest. of the man’ £
and restore him to. prison. It seems

2

8. Knapp v. Thomas’, 39 Ohjo St. 377, -

: 3
9. “Ex Parte Rice, 162, S.W, 891, '
0. | Ex Parte Rosson, 24 Tex. App. 226.
1. Ex Parte Crump, 135 p. 428; State &T Nichols, 26 Ark, 74,

- ] -

-

oy
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to me it would be like a case of a
man acquitted by a jury which was -

bribed by him,

He might be thereafter

convjcted of bribery, but he could not
be convicted of a crime of which the
verdict of the jury acquitted him." 12

\

12.

W1111am Horward Taft \\
123-24. 57(1916

o~

'Our Chief Magistrate and His Powers, "



SUMMARY AND CONCLUSION

Influenced by Eng]ish’and by American colonial and state jdéas
the Philadelphia Convention of 1787 vested 4n the President the power "to

grant reprieves and pardons fof offences égainst'the United States, except

A}

in cases of impeachment" and tacit]y adopted the English clewency law in
so far as it could be app]iea to the United States. As the conventifh used
non-definitive 1anguage in conferring pardoning powér on the PreSiaent,

the courts of the United §tates,'in determining the scope of the Presid-
( 4 . b,‘. : ~.
ent's pardoning power, have from the beginning of the government .to the

" present time, referred to English”law and practice as the‘tonstitutién_

was adopted to discover the intent of the framers of the constitution.

N

Hence tﬁg Eng]iéh ideas of clemency influenced not only the framers but

also the juddcia] ekpounders of the pardon clause of the constitution.1

“

Agreeing on the final form of the pardon clause the framers of

the constituiion referred to only two forms of clemency, full pardon and

reprieve, but the President has granted clemency to indiviQua]s&jn many
formﬁ, and to classes of indiQidué]é,fn twd forms. Thé Supreme Court

of the Unitea Statgs'was hﬂhd that the pardon clause empowers theiPrexg
ident to grént to individuals not 6ﬁ1y full pardons and reprieves but also

conditional pardons, cdmmutations, and remissions of fines and.forfeitljres.2

\

1. United States v. Wilson, 32 U.S. 150 (1833) and Ex
.Grossman. 267 U,S. 87 (1925).

2. Although the Supreme Court of the United States has npt directly
' considered the granting of remissions when accompanied by a
pardon, dninterruptéd exertion of the pardoning power in this
form since 1789 points to the conclusion that the court would’
approve remissions unaccompanied by a pardon of the offence.

¢

I . 99 .



: ’ ' ) - 100 -

hside from the constitutional Timitation upon the pardoning
. power in the matter of 1mpeachment and the possible exc1us1un of civil
tontempts of court and of contempts of 1eg151ature,AtheﬂPre51dent S
power "to qrant reprweves and pardons extends froh th %ost trivial

w \

to ‘the gravest offences agaﬁnst the United Stai&s The exercise of the
power 1ies’in the absolute dischet1o;iof the Presvdent; neither.t.e \
Congress nor thrts may fetger ;he pardening~power in any way. Aft%r-
the crime has been committed, the Presfident may grant clemency at any
time "either before legal proceedings are taken“brldurihg their pendency,
or after conviction and 1udgment 3 . Moreover his authorwty pers1sts
SO 1ong as any 1ega1 consequences of the commission and the conviction
of the crime remain. ' ' e

.Despite the full discretien’of the Presidenf to grant icts of
clemency, he cannot unéeh éxisting law make é full pardon effective with-
out the consent of the prisoner. The latter must be willing to receive
and accebt a fu11 pardon befofe it can be put into effec%. Besides, the
pr1soner must p1ead the fu]] ‘pardon to protect the rights depend1ng upon
it when the r1ghts are que%t1oned The requirement of pleading an act '
of c]emency is probab]y desirable, but the requirements of actual de]ﬁvery
.and acceptance have not in practice been cohs1dered essential to the
acts of unconditional clemency. The practice of not requiring actual

de]ivery and acceptance of the acts of unconditional c1emency'suggests

- the propriety of recons1der1ng the dec1s1ons in Un1ted States v. Wilson

and in Burdick v. Un1ted States in order to. determ1ne the requ1rements
»

3. Ex Parte Garland, 71 U.S, 333-380 (1866). <0

=
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which the convict must satisfy before he can receive the benefits of
unconditional clemency. ,
the hondling of the applications for clemency, the pardon

authorities follow a nrocess which has largely evolved from administrative
ovperience- Th]S process penn1tt1ng indiyidual consideration of every
application for clemency, centers in the department of Justice and 1s
under immediate direction of the pardon attorney who represents the
Attorney GeneraW.' The case of an applicant for c]emency passes through
five fairly distinct stages. the prisoner first appiies to the President
for a forﬁ of ciemency and sends his application to the Attorney General.
Second1y,'therAttorney General suunits the application to the pardon ° .
attorrey who promptly institutes an 1nvestﬁgation of the cése.‘ If the
tnvestigation reveals that clemency must not be recommended for the
"applicant, the pardon attorney closes the case at this stage unless
e1ther the Pres1dent or the Attorney General ‘specially requests a report
on it. Th1rd1y, ifione of the off1c1a1s consulted about the case recommends
c1emency, the staff in the office of the pardon attorney prepare the
case for consideration and action By the Attorney General and by the -
President. Fourthly, e = *orney Genera1 and the'President cone:der thev
case and the President = .es either to'grant or to refuse clemency. . '\\
F1fth1y, the staff in the off1ce of the pardon attorney not1f1es the
interested part1es of the decision of the Prrsident. : -,

On the applications upon which the President acted favourably
prior.to 1888, he granted clemency most frequently in the form ot a full
pardon. After 1900, howeVer, the President resorted‘moreﬂand more to
other forms which disturbed 1ess drastically than full pardons the or1gv

.1na1 sentences of the courts From 1860 to 1936, the app11cat10n for
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clemency tended to becﬁhe more numerous, though the increase has not been
continuous. As the number of applications for clemency became larger,
the acts of. c1emency became more numerous, but despite this growth in

]
acts of clemency there was a proport1ona1 decrease in the acts of clemency

in cnmparison;w1th the enormous, continuous growth in average daily prison -
population. Thie prébnrtional decrease in the number of acts of clemency

1§ attrijfaU]e.to several f%ctors, among which perhaps the mos%'importqnf
were: the.natune of the pardoning power, the influence of "good time"

laws, of parole and pronation, and,the restraint of the pardoning author-
ities. These same factors occas1oned an increase at ore time and a

decrease at other times in acts of c1emency, as did the wars in which the
country engaged and the sh1ft1ng personne] which participated in the
adm1n1strat1on of the pardoning power.

In the recommendations submitted by the Attorney General for
conﬁiderationlby the President,.a great variety of reasons for grangnng éﬁ)
clemency exists. The approVa1jof clemency by the virtue of government (’#(//
officials provided the most appealing reason for recommending clemency
between 1860 and 1932. Among ehe‘greafivar1ety of reasons advanced were
some unsound ones and some debatab]e ones. The award of clemency "solely
on the ground of i11 health of the convict" to the extent pract1ced
durwng the portions of the per1od from 1885 to 1932 could hard1y be just-
ified. Offenders were 1mprisoned for the purpose of protecting other
nembers of society. Re]eas1ng offénders in i11 health might well endanger
the safety and possibly the hea1th of other members of the society. If
conditions at the pen1tent1ar1es aggravated 111ness amon§~pr1soners and
endangered the health of pen1tent1any off1c1a15, the govermment should
have . taken steps to e]iminate these' cond1t1ons rather than to release
of fenders whose health was 1npa1red b; such cond1t1ons The other reasons

y v ’ .
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consider~{ as most open to quo:t%on are describes by tre terms "poverty
of prisoner and fpm11y“ and ”c1emency“t9 an accessor because of c1bmeh§y
to the principle.” Perrty prqobably had caused some prisoners to yioTate
the law and thus to become prisoners. Releasing-such‘pnisoners-for-the‘
reason that they were poor prdbab]y did not aid either the br1§pnors or
their fami1{es unless the prisoners were prov1ded‘reﬂhnerativé"work after
release and were conv{nced by their punishment of fhe_imprdpfféty of crim-
inal acts. Other members of -the spcfety hardly benefitteq if pﬁéyahaa

to continue contributio;s to the support of the poverty séficken fami]iés‘{
or to funds required for xe-taking suéh released prisbneES'és second//
offenders. The applicatfons for c1emenéy from poverty stri&ken‘offenders
Should be very carefully considered, for it would seem that)thé reéson,‘
described by the terms "poverty bf,prisoners:and family," would be a = e
sound one only when there is assurance that the prisonef §ha11 not Qio1a£?

the law agéin and when the government is unable to provide for ;he'fami1fes

-ofithe poverty stricken prisoners-in any other way than by releasihg the -

warranted, there might be sound reason for granting clemency to an'accas—~,
§5ry. TH[yextenuating circumstances in the case might be applicabte

L N
alike to the accessory and the principal. Even so, the application of the '

heads of such familijes. If c]emenﬁy.to the principal in a crime wa¥

accessory to a crime should be”conﬁidered w1th\regard to the‘tharacter. of
the applicant. An accessory should not be favoured just tmcause tﬁé
prjncipa] received clemency. The app}oval of c]eménpy for.reasons de§—
cribed by  terms such as “solicitation of friend;," "respectabf]1tyi§f
family and relafives" ah&m"intoxication at the occaston of the crime"
should be regarded:ﬁs nth;ony1nc1ng,’s1ncg,§uch—reasons ahd motives are

a]ways'quest1onab1e;
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The other reason to pardon was 8s, a method of righting legal
wrongs, of freeing the innocent, Fo11owiﬁ§ this, a commutation oflsentenée
or pardon became an acceptab]e'way to correct undu1y-severe_3entences, or
to recognise mitigating éiribmstances which were not taken finto consider-
ation at the time of trial. The divergent views concerning the infliction
of the death penalty have often been expressed in the uéevof the power
of the executive to reche the sentence to 1ife imprisonment.

Yet another reason given for pardon has been case of the escaped
prisoners who'hgve rehabilitated themselves in thé period :fter the escape;
they may(be pardohed in recognition of their exemp]ary Tiveg during the .
period of freedom. The pardoning power'is used to prevent the deport-
atidh of an alien, and sometimes in the form of amnesties or gngral
pardons to achieve political purposes.4 The pardoning power ﬁ{jﬁﬂso used “#Q
to remove some of the djréct'cogsequences'of'cpnviction; fo ‘ex;hp1e, to /
restore a driver's licence 1o§t upon conviction for drunken‘driving or \
‘to remit fines or forfeitures., Either a]ohe, or 1ﬁ copnectipn with special
statutory proceedings, tHe p;quping power is now frequent1& used to remove
the ¢civil dfsabi]ities which'are a collateral coﬁsequen;e of a conviction.

‘ Pardon authorities are given brbad and almost unrestricted
,discretioﬁ over ' _.du. . This fact is one of the elements of strength

~in the proper ad—inictretion of criminal justice. But it wa§'sometimes,

led to abuse, espe all 1in those states where one had the final determination
) - . : »

4. For example the'preéident of the Uhited'States has granted
amnesty to all those who fled the United States to avoid
services in the Vietnam war,
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over clemency. Unscrupulous governors in the United States maywbu1 d up
their political careers by using the pardoning power to p]ease peopl

with po11t1ca] influence. Others, more honest, are influenced by th%

effect of the1r decisions on the e]ectorate rather than by the mer1ts\' ' a.

l \$\

of %he particular case. ‘ '

\

N While the discretion of pardon authorities is so broad that .
.W\there exists no defiﬁ1te standard by which to determine whether the \
d1scret1on is being abused, yet some situations have arisen wh1chac1earky
Show an abuse of d1scret1on The most notorious of the e cases 1§,that\

of the former Governor of Oklahoma, who was 1mpeached beCause he frequeJL]y

exerc1sed his power to pardon, not on the merits of th?};ase but rather \

/@5 an accommodation for friends or for personal financi rewards.

T;; other case of the abuse of the pardon power is the va11d1ty
of the Nixon pé\ﬁon Again the vagueness of the terms of pardon render
it highly suspect in terms of h1stor1ca1 understanding of the character
of pardons, The Timiting effect of the pardon upon the Jurisd1ct1on and
power of the Special Prosecutor is clear; that the pardon was granted in
violation of a valid and binding regu1ation 1s hardly less so Sane

jremarks are in order on the question of stand1ng to'cha11enge the pardon
“and the c1rcumstances under which it might be desirable for such a chall-
enge to be made. ‘

. The one person who c]ear]y has standing to challenge the pardon 3
validity is the Specia] Prosecutor himself. " No other federa] prosecutor
enjoys the protection from presidential removal required to survive an
intra-branch d1spute It can at least be argued that the members of “he

House of Representat1ves have standing, on ‘the grounds that the abuse of

the pardoning power might be grbunds for 1mpeachment 2 determination the
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House is‘constitﬁtiona]]y empowered to make,5 There 1is considerab]e
support for the proposition in case Taw, though it may be wondered why

- a legislator would need advice from the judiciary on the appropriateness

of impeachment, and why a court should issue what i .- in effect, an advisory
opinion-on‘the subject.6 Since the Congress has no prosecutorial powers,
the standing question could ar1se only in an action for a dec]aratory
Judgment. That form of action, admirably sufted to many putggses, m1ght

" seem rather a cheap way to raise an issue of this magnitude when alter-
native meansﬁend an alternative party, the Special Prosecutor, exist.

' The apbropriate circumstances for challenge, by whomever brought,
may be said already to exist, To the extent that more definite knowledge
of Mr. N1xon s conduct in office through indictment or prosecution would

be a necessary purgative for the Repub11c, the pardon should be set

aside. The impact of the pardon on pub11c confidence in the 1mpart1a1
‘adm1n1strat1on of the law, equa]]y difficult to measure, might be urged

as an additional reason to cha]]enge ~ Constitutional spec1a11sts might
consider protracted litigation and public uncertainty a small pr1ce to be
paid for a Supreme Court determination of a nice point of law, U]timately,

however, "there seem but two circumstances which would make a challenge

5. U.S. Court art, 1, s. 2(5). In 1923, the Governor of
Oklahoma was 1mpeached for abuse of pardoning power. -
See 3 Att'y Gen. Surrey 150-153 (1939), Federa] Courts
have assumed that the President 1is similarly accountable
in granting standin ng to members of Congress, Schlesinger
v. Holzman, 414 U.S, 1321 (1973}, See also Nader v." Bork,
366 F. Supp. 104 (D D C. 1973),

6. Nader v, Bork appears to be the only case where the impeachment
power was the sole basis on which the .standingswas granted,
The war power and responsibility for appropriations figures .

in Holtzman v. Schlesin er and in Mitchell v. Laird.
488" F. 2d. 611 (D.C. Tir. 1973).
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imperative, If the pardon seriously impeded significant aspects of
investigations conducted by the Spec¢ial Prosecutor's office,‘particu1ar1y
~in areas unrelated to Watergate, which were- not scrutinized in the cover-
up conspiracy tr1a1 the Special Prosecutor has the responsibility tc
attempt to set the pardon eside * If it appears that Mr. N1xon may have
VAeomm1tted criminal acts more extensive in number or more repugnant in
kind than at present.he is genera]]y supposed torhave done, the jmprop—
riety of the pardon would seem so great that 1t would have to be set aside
in order to preserve the legitimacy of the pardohing power itself. If
neither. contingency arises, a measure of doubt rema1ns de51rab1e, 1est
this one*e”fFaord1nary exercise, with which the pardoning power will
always be associated, be taken by history as the measure of Article II,
. 2. | | |
In sp?te of pccasfona1 abuse, however, it seems obvious_that the
power to pardon is a necessary part of American ¢riminal jurisprudence

in capital as well as non-capital cases. As tTong as a-conviction can

not be reversed after a period of time for new1yyd1$covered evidence

o~

. "\

préving the defendant's innocence, we need the‘power.to pardon for -inno-
cence. There will always be cases of technical quilt but, because of
extenuating c1rcumstances, comparat1ve1y little moral fau]t The pardon
power, in other words, is necessary in cases where the strict ]éga] rules
of quilt andlinnocence have;produced harsh or unjust feSu]ts. |

It is unfortunate that.the pardoning provisiou,vasvmany other
provisions of the constitUtTon, has not received more attention b; scholars
and writers. It is hoped that the recent 1nterest in the subject occas-
‘ioned by the pardgn of R1chard Nixon will lead to studies of the provision
by the Congress and Bar with a v1ew to developing acceptab]e guidelines

for its exercise in the system of justice.
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