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~ ABSTRACT, e
Both Canada and Indla are democratlc countr1es hav1ng federal
. 'cOnstJtutlons Bes1des, both‘have a ]ega] system based on Br1tlsh 1aw

. and juStice Furthermore both the systems have prov1s1ons in the1r ’

“m”$,;,,,. respect1ve Const1tut1ons whereby overr1d1ng powers, not a]ways ln con—

form1ty w1th teh norma] const1tut1ona] pr1nc1p1es, may be assumed by ‘
. the federa] Par]1ament in-a t1me of a grave nat1ona1 emergency :In‘ Ny
. this the51s those prov1s1ons of the Const1tut1ons wh1ch enab]e the x
federa] Parllaments of . these th countr1es to assume extra powers to‘H$
counter a state of emergency have been ana]yzed The consequences of.f-
such an act10n espeC1a11y on 1nd1v1dua1 r1ghts and federa] prov1nc1a11
re]at1ons have a]so been elaborated A | | |

It 1s acknow]edged that ex1gency of t1me may demand drast1c

) N

“action from the government but at the same" t1me 1t is emphas1zed that_" f

o

even ina. t1me of grave nat1ona] emergency, the powers ava1lab1e to :7”

dea] w1th 1t shou]d not exceed a certa1n ]1m1t 0therw1se, the effectl

~

cou]d be d1ctator1a1 as demonstrated by the October 1970, 1nvocat1on o L

4

"«v‘ fo the war Measures Act to dea] w1th the Quebec cr1ses 1n’Canada and

the. June, 1975, proc]amat1on on the ground of 1nterna1 d1sturbances 1n_:a"

| ‘lInd1a.r Both these events have been: dea]t/wwth in cons1derab1e deta11 :
as both have-many's1m11ar1t1es and'a1so*1ndrcate;that thetuse.of‘:

" emergency measures in peace time is not always a rewarding experience, -

IR especia]ly-for the innocent individual who may get”caught"in the un- -

fettered sweep of the Executive power.}VIrOnica1]y, any or a]] such
‘actions have constitutional sanction_in-the name ofanationa1'emergency."”

e

!



o fr]ngement of 1nd1v1dua1 r1ghts and freedoms 1n th1s

Accord1ng]y, suggest1ons ‘have been put forward for changes in the

v respect1ve systems which, w1thout affect1ng the power of the 90Vefn-

Ty

v The study of emergency prov1s1ons compr1ses the fwrst part

part makes a strong case for entrenchment One,of th

}and 1ts contents have been detaw]ed w1th a]most comp]ete endors

‘ frev1s1on, these two top1cs have also been oQVered

Ve .
_ness of the present one wh1ch has been e]aborated by |

A,"

. N . | .
- . g B . B »
. o . - R R . S ) N \9_

¥

‘ment dur1ng a t1me of acute nat1ona1 crlses such as war or'exterha] o

aggress1on make out a, case’ for comp]ete e11m1nat1on of the us

-emergency powers to counter "1nsurrect10n 1nterna1‘dnstu.bances"

s
RS DR .
i

1/the :

o -thes1s - SEENES / v
. ‘ ) o . . - "‘ ‘/ . "
- In the f1na1 part of the the51 / the 1ssue re]at1ng to
| ment of the 8111 of nghts in the Céﬁad1an Const1tut1o; hag’ been d1s-
o cussed Start1ng from the mean1ng/and purpose of the/B1] of R1ghts

untry, th]s

FARSE

R

major reasons .?‘\

advanced in support of an entrenched B]]] of R1ghts’Ws the 1naffect1ve— -
|

P

|

“fvportant court deC1s1ons and other re]ated 1ssues T;e attempts made

S’“by the preV1ous federa] government towards an entrenfhed B111 of R19hts

R TS
"‘As the entrenchment quest1on 1s d1revt1y re]ated w1th t .amending//

{

procedure for the Const1tut1on and the prOcess of canst1tut1onab _-L-“

I B
tThe thesis con-'

@

e

d1scuss1ng 1m—f;a

o c]udes w1th a serles of - recommendatlons and\o\her s*ggest1ons(h ﬂ}.‘f. e

[
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|
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o
Y - o S S
- . INTRODUCTION
R . , _
An attempt has been made in this thes1s “to () ana]yse the emer-
7gency prov1s1ons contatned 1n the Canad1an and the Indlan Const1tut1ona1
'_iSystems and (11) to study the 1ssue re]atlng to the entrenchment of a
u _8111 of R1ghts in the Canad1an Const1tut1on
’ Chapter one ma1n1y dea]s w1th the emergency prov1srons of the Ind1an _f,\ _;‘
Const1tut10n However for a better understand1ng of the subJect a: '4\' ',3 D

| fshort 1ntroduct1on of the h1stor1caﬁ deve]bpment and the nature of the

\

- const1tut1on has been given at the beg1nn1ng of the Chapter Included

"1n‘th1s Chapter is a deta11ed ana]ysas of the proc]amat1on of a state if:ﬂ

; »of nat1ona1 emergency 1n June 1975 on the ground of "1nterna] 'f.d '}fdtff;,bf

_ dtsturbances";'1ts consequences and cr1t1c1sm
;: In Chapter tWO, the emergency prov1s1ons in the Canad1an Const1tu4_ f;;;';a
*;'t1ona1 System have been d1scussed For th1s purpose nature and scope e
“f. o? the "peace order and good government" C]ause of Sect1on 91 of the
EFiE§r1t1sh North Amer1ca Act, wh1ch forms the bas1s of the author1ty for yvjdf'.f’f

e the emergency doctr1ne 1n th1s country, has been outllned The war

.(,

- Measures Act wh1ch s the enab11ng statute to dea] w1th war and 1nsurej?} L
-ﬁi rect1on,,rea1 or apprehended has a]so been d1scussed W1th specxaT Liv{kkﬂfj;;*
",@ reference to 1ts 1nvocat1on 1n October, ﬂ970 to counter the F L Q |

‘fjsCr151s 1n/Quebec An attempt has been made to draw ana]og1es between

"C] the two systems and 1nd1cate the1r weaknesses

k Chapter three 1s devoted to the study of the entrenchment quest1on.i,, C,.f_b
:;3 In th1$ Chapter an attempt has been made after tak1ng 1nto the account R
,11: the mean1ng and purpose of B111 of R1ghts, to establlsh that the prese"t m,,_tih

: B11;~\3 R1ghts 1n Lanada///s faﬁ]ed to accomp11sh ﬂts 1dea1s JFC



greater protection of individudl rights and freedoms in this country,

L4

- a case has been made out for their entrenchment in the Constitution.

The{féderal government's position on the issue and the'otheqs which

- are directly Tinked with the entreﬁchment question, like the Constitu-
tjona].reVision and the amending formulae, have been researched and N
“incorporated in this Chapter with almost complete endorsement.

The fourth Chapter contains resume, critical ana]ysisvahd recom-

2 ’Q ‘ s,
mendations for reform. : ! -



CHAPTER ONE

I. INDIAN CONSTITUTION

A. Historical Retrospect .
| Anwjntroduciion to the Taw of the Constitution of India may

conveniently beginwith thé Government of India Act, ]919; (hereinaftef
referred to as G.I. Act, 1919), since fhat Act for the first time de- |
‘t]ared "responsib]e governméht as an integral part of British Empire"]
to be the goal of the Conétitutiona] development in India.'dAs a first
step, the Act for the fifst time placed certain subjects under the con-
trol 6f_g]ected Ministers and gave to the brovinces aiso for the first
time, a quasi independence of the cenfre by alloting to them separate
administrative:qnd ]egisf{kive sphéres.2 The separatioh of']egislative'>;

spheres effected by the Devolution Rules framed under the Act was to

furnish the basis for the’di%tfibution'of legislative powers for the

_ federal Constitution which was introduced in India by Government of

India Act, 19353 (hereinafter referred to as G.I. Act, 1935). The G.I., -

\

~Act, 1935, inturn, formed the basis of the present chstitution.'

~The G.I. Act, 1919, failed to satisfy the po]iticaT aspiratng§ e e

of India. Though the Act required that ten years after it was passed,

S

a committee should be appointed fo']bok into its workihg‘but/this period

~ N
1. See the preamble to the Govt. of India Act, 1935.

~2. U.P. v. Governor: General in Counci];(1939),F.C.Rﬁﬂ124l 127—213.’

3.“~’Séervai, H.M.;‘Constitutiona1 Law of India,1V01._1, (1975) p 1.
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of ten years was shortened and a commission preSided oVer by

- Sir John Semoln, M. P and compr1s1ng of f1ve members yf the House of

.ment.s - 8 -

Lords was appo1nted wh1ch subiitted 1ts report on May 27 1930. 4

Meanwhile a Labour Government had come into power in Gneat Britain,
andbpn October‘3], 1929, the Viceroy, Lord. Irwin, announced its‘decision
to "hold a Round fab]e COnference in Eﬁg1and for the solution of Indian
problem, and aiso announced, with the concurrence of His Majesty's
Goyernmentvthat Dominion 'status was the goal of Indian potitica]"develop-
)

| 'HpWever, the three Round Table Conferences which were held in

| England failed to produce a scheme ‘acceptable to the prihcipa] parties;

and the- Br1t1sh Par]lament imposed its own solution by enact1ng the
6

_’G.I. Act, 1935." The Act marked a rad1ca1 change of policy in two

‘respects: .first, it introduced a federal form of government in p]ace '

~of the unitary form which.had'been a'feature\pf British Ru]e in India,

and, second]y the Act was not ]1m1ted to British Ind1a but env1saged a

federat10n to wh1ch the nat1ve states of India wou]d accede 7 In view

(U

4, Gwyer énd Appadora1, Speeches and Documents on Ind1an Const1tut1on -

1921~ 47 Vol. 1 p XXxvii, see also pp 210 213.

5. ,Ibld > P xxxv111 B . o

6. It came into force, in Apri] 1937.

:*7. 'Seerva1, upra 3 p 2 Ind1a for centur1es, il it became

@ Republic in- 1950 was an agglomeration of princely states where
feudal monarchy was practiced. During the British Rule, although
many of such states acceeded to the Crown and became part of -
British India, others retained their identity but accepted overall

", supremacy of the Crown and pa1d taxes to 1t

G



&

of the'federa] form of government envisaged at the centre, the Provinees )

’wereendowed‘for.the first time w%th_a-]ega] personality. Dyarchy was _,
abolished, and all the proVincia].subjects were transferred to'popular
contro] Certa1n spec1a] respon51b1]1t1es were, however, 1aidyupon

“the Governors as before in respect of the protection of m1nor1t1es etc.,
‘and adequate powers ]eg1s1at1ve and adm1n1strat1ve were vested in them
for the1r proper d1scharge 8_ But, because of the lack of agreement
‘between the political part1es in the federa] form embodied in the G. I
Act, 1935 and the 'special respon51b111t1es and safeguards given to
-the Governor Genera], the federat1on never- came into be1ng Nerérthe—

less the Act did br1ng into Ind1an polity the sp1r1t of federa]1sm the |

merits of wh1ch were only rea]lsed when India ga1ned 1ndependence and

~the G I. Acty 1935 prov1ded the framework for a federal government "The

mos t 1mportant survival from the 1935 Act is the d1str1%g£;on of 1eg1sé

1at1ve powers between- th;\Qentre and the Provinces."9

"lDurtng World WarvII, the: mood of the Indjan'peop1e'became increas-

ingly one of se]f—assertion;.of,a-readiness-to-take its destiny into -

" its own hands. In such a mood, even mbre,than‘preVious]y, Indians would

. accept‘OnPy,a Constitution drafted by 't}hemse]ves.]O In order to arrive

‘.’J

i 8. - Gwyer and Appadoral, uQra, n. 4, p XLiii. System ofv“ayarehy““orfb

~ "dual rule" is explained thus: Prov1s1on was made in theé G.I. Act,’

1919 for class1fy1ng subjects as centra] and Provincial’ _(Proyrnc1a1‘

matters were divided into "transferred subjects" administered by -

" Governor.and his ministers responsible to the Legistative: ‘Council,
The Governor, however, could override both the ministers and ‘the-

"7 Executive Qounc1] He could also secure legislation:on- reServed
;;*subJects Hi tw1thstand1ng that the Coun/1] has - consented thereto
9. G]edh1]1 A]an The R_pub]1c of Ind]a (]965) p 33 -_<

~

‘]0;k Austin Granv1]1e, The Ind1an Const1tut1on - Cornerstone of -a Nat1on
' (]966) p 2. . »

o>



',, at a‘politica1 settlement with\lndia the British-Par]iament in 1942,
sent - a mission led by S1r Stafford Crlpps but 1t fa1]ed to evo]ve a
vpo11t1ca1 so]ut1on,]] and it was not till after the war was over that
‘: the search for a po]1t1ca] settlement was resumed

"~ The greatly 1ncreased demand for self determ1nat1on by the Ind1ans?
led the, new]y e]ected Labour Government in BF]ta1n to announce 1n
September 1945, that it was contemp]atlng creataon of a const1tuent
body in India and ordered that nat1ona1 e]ect1ons\bd held dur1ng the
"‘ winter so that fresh]y created prov1nc1a1 1eg1s1atures wou1d be ready
| toLact as e]ectora] bodJes f a Const1tuent Assemb]y.]2 'The London
Government. fo]]owed th1s nove in January, 1946 by send1ng a cab1net
'm1ss1on led by the Secretary of State for Ind1a Lord Peth1ck Lawrence
The m1ss1on however fa1]ed to f1nd an agreed so]ut{on and on May 16
’]946 1t presented a scheme of 1ts own wh1ch wou]d ensure a speedy .d

sett1ng up of the new Const1tut1on The scheme 1a1d down the pr1nc1p1es_

~and- procedures for framtng a Const1tut1on for Ind1a through a du]y

je]ected Const1tuent Assemb]y wh11e recommend1ng the bas1c form of the o

. Const1tut1on it suggested that (a) there shou]d be a Unlon of Ind1a

“embrac1ng both Br1t1sh Ind1a and the states which shou]d dea] w1th the

d fo]]ow1ng subJects fore1gn affa1rs, defence and commun1cat1ons,,and '

shou]d have the powers necessary to ra1se the f]nances requ1red for the‘y

| 11. The proposals that Cr1pps but forward were not accepted for a
o variety? of reasons, but Cr1pps for ‘the first tlme made it clear

“* ‘that Indians would virite the1r own Const1tut1on See Gwyer and ‘},‘ N

vappadora1, upra, n. 4, Vol. IL, p 566 nE

: ]2."The p011cy and the genera] dates of the forthcom1ng e]ect1ons were"
~announced by the then V1ceroy, Lord Nave]] on 19th Septenber, ]945
'(Ib1d s p 567) . L e e



above subjects, (b) the Union was to have an Execut1ve and a 1eg1s]a—
ture const1tuted from Br1t1sh India and state'representat1ves with a
prescr1bed procedure for dec1d1ng any quest1on ra151ng a maJor communa]
1ssue in the legls1ature (c) a]] subJects other than the un10n sub-~
jects and a]] re51duary poWers shou]d rest 1n the prov1nces | To frame R
.the Const1tut1on on the gu1de11nes suggested “the Cab1net Mlssdoh aiso d
'dev1sed a scheme for the e]ect1on and work1ng oﬁxthe Const1tuent
Assemb]y and a]so announed the personne1 of " the 1nter1m government
However the M1ss1on acknow]edged that by do1ng a]] th1s 1t is on]y

"fsett1ng "in motlon machqnery whereby a Constitution can be settled by
" 13 o IR o o

r

(

,Ind1ans “for Ind1ans |
E]ect1ons to the Const1tuent Assemb]y were held in ac;ordance

‘w1th the procedure prescrwbed 1n the Cab1net M1ss1on p]an and the |

‘.-Constltuent Assemb]y held its f1rst 51tt1ng on December 9 ]946 B 2

7. by then part1t1on of Br1t1sh Ind1a on communa] bas1s seemed 1nev1tab1e

:_:and the Const1tuent Assemb]y was boycotted by the Mus11m League wh1ch

~_:champ1oned the cause of a separate Is]am1c State - Pak1stan 14

!

"b,_maJor pol1t1ca1 part1es accepted part1t1on, though the Ind1an Nat1ona] o

15

Th_e_, e

| .Congress tr1ed t111 the 1ast to av01d it. Th1s was fo]]owed by ]arge }-}'

5,sca1e communa] r1ots 1n northern and the eastern parts of the country

ﬂ13., Ib1d,,.pp 580 581 see a]so B Sh1va Rao - The Fram1ng,of Ind1a s.;vth
Const1tut1on - A Study, (1966) p 67. 0 RERREEE

| 14, See the Statement of. Mr J1nnah Pres1dent of Mus]’Eﬁieague, N
21st November, 1946 Ib]d p 657 ’ , o

*.,15 See the reso]ut1on of the WOrk1ng Comm1ttee of Ind]an Nat1ona]
Congress, 6 -8 March, 1947, Ib1d s p 669 : .



and prompted the Brltlsh Par11ament to transfer the power sw1ft]y by
pass1ng the Ind]an Independence Act, 1947

The‘Ind1an’Independence Act, 1947, created two 1ndependent
Dominions'of IndfaLand Pahistad 16 d1vested ‘His MaJesty s Government in
the Un1ted K1ngdom ‘of respons1b1]1ty of the terr1tor1es wh1ch 1nmed1— ‘*

17

ate]y before August 15 1947 were lncluded in Br1t1sh India, " made

i .
: temporary prov1s1ons for the government of each’ Dom1n1on and prov1ded _

that the powers of the ]eg1s1ature of the Dom1nlon were for the pur— o

poses of mak1ng prov1s1on for the Const1tut1on of the. Dom1nlon, to be ;'51 R

R

exerc1sab1e 1n the f1rst 1nstance of the Const1tuent Assemb]y of. that}

Dom1n1on ]8

7,1§_f On August 29 1948 the Const1tuent Assenb]y of Indla appo1nted

C o
4

it\,/a draft1ng comm1ttee wh1ch presented a. draft Const1tut1on After -

cons1derab1e d1scuss1on the draft as amended and a]tered was adopted

r

by the Const1tuent Assenh]y on November 26 1949 Certain Art1c1es jf;f"

of the Const1tut10n came 1nto force 1mmed1ate]y, the rema1n1ng Art1c1es'h_gﬂ'

19

and the preamble came 1nto force on January 26 1950 - The work1ng

4

and the atmosphere of the Const1tuent Assemb]y has been best descrtbed fi*”-;

e o 7 S .
Ll by Granv11]e Aust1n who states 20;,:. fhs[;ﬂf z-ﬁ. p .‘\_,;-;-

' 15;afsec. Tt ’ }

v‘t"17;r:Secf 7(a)readiwfthe3ec. ](b)“: rp

S secos() L
'19;?1Art1c1e 04, - B
2. .vAust1gg_lM_ n. 10 [ Xiii.



The Constituent Assembly was able to draft- a const1tnt1on
~ that was both-a declaration of social intent and an in- -
tricate administrative blue-print because of -the extra-
ordinary sense of unity among .the members. The members -
disagreed hardly at all. about' the ends they sought: and
- only slightly about the means of achieving them, although
. several issues did produce deep dissension. The atmosphere
of the Assembly, .generally speaking, was one of trust in o
the 1eadersh1p and a sense of .compromise among the members ‘
The Assembly's hope, which- 1tffrequent]y ach1eved was .to -
- reach decisions by consensus. And there can be Tittle
“doubt that the. lengthy and frank-discussions .of all- the
Aprov151ons of the future constitution by the Assenb]y _
followed by Sincere attempts to- compromise and to reach -
- consensus have been the. pr1nc1p1e reasons. for the
L strength of the const1tut1on

"

+
N
gl

e

'Baﬂﬂ_Nature Jf the Const1tut1on_vi

The Const1tut1;%”1s essentta]]y federa] 1n form because it dec]ares

"Ind1a, that 15 Bharat sha]] be a un1on of states“'21z However,_be—y
ST

icause of the strong un1tary tendenc1es, some of the po11t1ca1 sc1enttsts

:;:do not cons1der the Ind1an GdVernment as true federatton at a]] They

£

'Lcontend that because some of the powers glven to the centre are so .

’ai_drast1c that at the most the Const1tut1on can be descrlbed as "quas1—_ 5

erdera]"'zz Th1s 1s, however not complete]y true because the com-_‘;t]idj

"5{_mentators tend to overlook that such un1tary tendenc1es were neces— i

i"d's1tated by the c1rcumstances ex1st1ng pr1or to 1947 and the cond1t1ons h’

. jj1n wh1ch the Const1tut10n was framed It was a- tremendous task for

ff:ithe Const1tut1on makers to reconc1]e d1verse Ianguage,'re11g1on and ;'};t‘r;, s

htcu]ture of the peop]e of Ind1a and th1s wou]d have been 1mposs1b]e ,'

1‘,

ﬁ“ctw1thout a strong centre

21 Artic1e ].tt

']';éz,ﬁ See,Where;:K.C;;fModern'Constitutions (1966) P 21.



o

o dﬁ(as in Canada) are atso w1th the Un1on 28_at>?_.a;ﬁfj‘_;ﬁw~«

The situation has been aptf}ﬂde3cribed byrDurga Das Basu, who\o

statés 23

Federat1on, under Ind1an Const1tut10n is the 1esu1tant
-of conflicting forces.- The political tradition of the
country was unitary, but it was not- poss1b1e to adopt a.
“unitary constitution, since it was necessary. to fit in .
the Indian States (about 600 in number) which had: be-
come practically independent since ‘the lapse of para—
“mountcy as the result of the Indian Independence Act.
Above all, a strong central’government had been neces-
" ‘sitated by: the s1tuat10n created by the partition. .
o ‘Though the obJect1ve resolution adopted by the Const1tuent
, Assembly at the outset: env1saged that the units of. the
* Unjon of India shou]d ‘be: 'autonomous' and rested with
“residuary power. But the framers. of the Draft Const1tut1on ;
~had to depart. from the federal concept enbod1ed Jn the -
' obJect1ve resélution owing to a. change in po]1t1ca]
s1tuat10n thCh had taken in the meant1me :

f Further, r1g1d1ty wh1ch is. a defect 1nherent in. federa11sm is

L m1t1gated to a certa1n extent by the un1que character of the Indtanjif =

‘7lConst1tut1on It prov1des for three 1eg1s]at1ve 11sts, concurrent

fi]eg1s]ate on. exc]us1ve state matters25 and to proc]a1m a state 6f
Vlhiiemergencyaz perm1ts the OPErat1on of var1ous prov151ons 1n the Const1- e

'”tfftut1on un]ess dec]ared unoperat1ve by the Par]lament and ]ays dOW” a:

27

'.procedure for the amendment of the Const1tut1on ' The res1duary powers =

25 Article 249, 250 and 252

'23;f'Basu, D.D., Commentarx on the. Const1tutionhof‘India‘(]961) Vol 1

. p29. See a]so V.N.. Shuk]a The Const1tut10n of Ind1a (1978)
©oopp Lk LXX. R T L

"24h Art1cle 246 :mtti_:}?1df.fxlfff{w5i~.v ::?:}:4v,;jjy*

26 Article 352 and. 353
":2751;Art1c1e 368 |
. 'ih28}thrt1c1e;248,_ f

| as we]l as exc]us1ve 1eg1s]at1ve powers,24 empowers the par]1ament to S s



. :or to the peop]e"

RIER

U C. D1str1but1on of Leg1sIat1ve Powers

The dlstr1but1on ‘of Ieg1sIat1ve power genera]]jﬁproceeds on

: 'the bas15 of aIIocat1ng enumerated powers. to one’ author1ty (the Union
‘JTOF the States), and res1duary power to the other In ‘the Un1ted States
‘_'"the powers not deIegated to the Un1ted States by the Const1tut1on, nor
o proh1b1ted by It to the States, are reserved to the States respect1ve1y,-d
29 The powers were thus mutuaIIy exclus1ve and 1t
: ,hwas Ieft to Jud1c1a1 1nterpretat1on to 1mp1y a I1m1ted f1e]d of concure ;:
| frent 1eg1sIat1ve act1on The Canad1an Const1tut1on, wh1]e g]v1ng the
r~res1duary powers to the Dom1n1on nevertheIess conta1ns a doubIe

: enumerat1on of. exc]us1ve IeglsIat1ve powers in Sect1ons 9] and- 92

; .‘wh1ch has often g1ven r1se to serlous Iega] controvers1es In order'

”h"to avo1d any such controvers1es the framers of the Ind1an Const1tut1on

":'f'and d1str1buted them in three Ieg1sIat1ve I1sts

"-:attempted an exhaust1ve enumeratlon of heads of Ieg1sIat1ve subJects .

Accord1ng to the scheme of d1str1but1on, ParI1ament has the

SHY

fs}iexclus1ve power to make Iaws w1th respect to any of the matters con— ‘nfgfi;-ﬁ

L

f7:3‘ta1ned 1n the Un1on I1st 30, the IegisIature of the Sta&e has exc]u-

'ti3f1n the State ]ISt (L1st II

a

J'i51ve power to make Iaws w1th respect to any of the matterSPenumerated
31 -
)

"ufh_Iature have power to ‘make Iaws w1th respect to the matters conta1ned

S"d1n the: concurrent ]15t (LISt III) 2. However cIs (2) and (3) 6f,?l;7u”hzt

‘;Zg;szhe ‘tenth amendment to the Constltutlon
jt,,36;jdArt1cIe 246(]) and ScheduIe 7, LISt I |
' :hléid:;Art1C]ef245(3) and Schedule 7 L1st II htjd;d-;*
'f":éé*"ArtiéjeI245(2)iand15¢heddie-7’.L?St 111;‘ o

o )

and both Par]lament and the State Ieg1s— ,f_'*'”



'it 12

Article’ 246 wh1ch speITs out the scheme of d1str1but10n Tays down the
pr1nc1p1e of federaT supremacy, viz. ,_that in case of 1nev1tab1e con—

-f]TCt between Union and State powers, the Union powers as enumerated in '*;

X
5

fL1st I (Un1on L1st) shaII preva11 aver the State powers as enumerated

33 34

"1n L1sts II (State L1st) and Lxst III (Concurrent L1st)

and in. case,,yl"
of overIapp1ng between I1sts III and II the former shaTT preva11 |

But the pr1nc1p]e of federa] supremacy Ta1d down 1n Art1cIe 246(])
i'of the Const1tut1on cannot be resorted to unIess there 1s an 1rrecon;'

' _c1IabIe" coan1ct between entermes in the Un1on and the State L1sts B :

{TlD.' The. Jud1c1ary

v

The members of{¥he Const1tuent Assemb]y brought to the fram1ng

| ;fof the Jud1c1a1 prov151ons of the Const1tut1on an 1dea115m equaITed onIy

'fby that Shown towards fundamentaI r1ghts The 3ud1c1ary was seen as an’

:‘d‘extens1on of the r1ghts, for 1t was the courts that wouId g1ve the r1ght

"Igvforce The Jud1c1ary was to be an arm of soc1aI revqut1on uphoId1ng

.If}'the qua11ty that Ind1ans had Ionged for dur1ng coIon1aT days, but had I*,“ 3

'"lI‘not galned 36‘d.;n:u¥g;i{f e

: ACCO?d1“9]y, the COnStTtut1on 1tseIf makes the prov1s1on for I t7ﬁ"

"tithe establlshment of H1gh Courts 1n~the States and a Supreme Court

. ~:;T3at the Centre 37 It aTso Iays down the mode of the app01ntment of the rd'“,f

' _3~,37;7ﬂArt1c1e 124 and ArtTCIe 214

L

"~Hf33 Sudh1r Chandra V. NeaIth Tax 0ff1cer Ca]cutta,vAIR 1969 SC 59

”:'i34; ;GUJrat Un1vers1ty}v Sr1 Kr1shma AIR 1963 SC 703

:f351;fState of Bombay_v F N Ba]sara AIR 1951 sc 318

"V*I3§.1'Aust1n Supra. n. 10, 3 164



tf_frather than federa] 39 Th1s 15 because’the Const1tut1on makers were

13
',iJudges, the1r tenure the1r sa]ar1es and the requ1s1te qua]1f1cat1ons,
| thus mak1ng the Jud1c1ary 1ndependent of 1eg1s]at1ve or execut1ve con-
- tro] Bes1des hav1ng the appe]]ate c1v11 and. cr1m1na] Jur1sd1ct1on,
;i-and a r1ght of Jud1c1a1 rev1ew both these courts are empowered to
B r1ssue d1rect1ons, orders and wr1ts 1n the nature of. habeas corpus,
.imandamus, proh1b1t1on cerfeorart or quo warranto to any person or " D
i,author1ty, ;nc1ud1ng 1n appropr1ate cases, any government for the en—.
:"forcement of any of the. fundamenta] r1ghtsv The H1gh Courts can 1sSue :
gthese wr1ts for other purposes a]so SUbJECt to the provws1ons of the
';'Const1tut1on Moreover Art1c1e 32 wh1ch prov1des for an 1nd1v1dua1
“‘to move the Supreme Court to enforce the fundamenta1 r1ghts, 1s 2
v',fundamental r1ght 1tse]f thus ensur1ng comp]ete Guarantee of Jud1c1a] ‘
| f‘frev1ew 1n case of 1nfr1ngement of fundamenta] r1ghts by State.act1on 38;‘

[ L

f'?fgﬂ'}:V_ VQf;‘;t SIII THE EMERGENCY PROVISIONS

| The effect that Ind1a s pecu]xar s1tuat1on had on the shape of

’tff,her federa] system is nowhere more apparent than in the emergency I
H;dhprov1s1ons of the Const1tut1on, by wh1ch the d1str1but1on of powers ’

gcan be so drast1ca]]y a]tered that the Const1tut1on becomes unltary

‘:;hgaware that after the term1nat1on of the Second Nor]d war,. the age of

'":f!co]d war had begun and ghere was a constant fear of conf11ct between f”,jf”h”

P
/ 3

' fvjtwo g1ant powers of the wor]d the U S. s R and the Un1ted States

S?T,LSc1ence and technology was a]so maklng breathtakJng'progress and the fv'ff'”'“'&

-'38 See Chapters IV and V of the Ind1an Const1tut1on wh1ch deal w1th
the Un1on and the State Jud1c1ary respect1ve1y S -

- 39 Aust1n upr 10 p 207



atomic'age had begun : They were, therefore apprehens1ve of the fact

that an externaT threat e]ther of a m1I1tary or an 1deoIog1caI

fcharacter may. ha e to be faced by India;. and 50 they were anx1ous to

. ‘prov1de for emerg ncy powers wh1ch wouId enabIe the Unibh Government
to put whoIe of the country on a war-foot1ng and enabIe it to face any
‘poss1bIe danger 40 o ' | '

2

Further the framers of the Const1tut1on had, soon after Ind1a
. ,.z .

' become free and Pak1stan separated from her w1tnessed the orgy of

;,V1oIence wh1ch d1sturbed both countr1es and they werer* determ1ned to see

that 1nternaI commot1on or d1sturbance shoqu not be aIIowed to over—

';_take the country~or any part of it: That is why they thought 1t was _T

\"necessary to prov1de for emergency powers to deaq w1th s1tuat1ons

. wh1ch may arise not merer as a resuIt of an externaI aggre351on but ].s'-‘

R aIso as a resuIt of 1nternaI d1§turbance 4] It 1s ‘as a resuIt of these- ;'1

1.

| "'f:'tWO paramount cons1derat1ons that part XVIII was drafted by the

'-i;Const1tut1on makers to deaI w1th emergency probTems

‘747" .

"'ET_AI. The ActuaI Prov1s1ons and the]r K1nds

Part XVIII compr1s1ng of nlne Art1cIes Iays down the procedure |

ffsby the Cq§st1tut1on They are (I) an emergency due to externaI

v:'»hg}aggreSSTOn or 1nternaI dlsturbances,QT-(II) fa1Iure of const1tut1onaI':’

‘f'mach1nery in the States (III) f1nanc1aI emergenoy

»-S

14

n:'i;hwhereby an emergency s1tuat10n reaI or apprehended can be deaIt w1th":e.-7w

‘ | fjf_by the ParI1ament There are three k1nds of emergenc1es contempIatedffid

,Nldos.vﬁaaendragadkar ﬁ“B‘ The Const1tut1on of India - Its Ph1Iosophy";'

“;@,and Ba51c PostuIates,; I96977p 68 j‘f_;‘,_l, : . ;I.___. ,_.ﬁj]-7'

e

vaﬁ4]§o“Subst1tuted by: the words "armed rebeII10n" by the COHStItUtIOH f,}e

iﬁ_”fg:;_~,(44th Amendment) Act, I978 B



B

P

(1) Emergengy,due'to'eXternal aggression or'interna1~disturbances?

Art1c]e 352 prov1des that 1f the Pres1dent is sat1sf1ed that a grave '
emergency ex1sts whereby the securlty of who]e or part of Indla 1s S
threatened by war, externa] aggress1on or 1nterna] d1sorder,4) he may
by proc]amat1on make - a dec]arat1on to that ef fect. Such~a proc]amation_
o must be 1a1d before each House of Par]1ament 42 and ceases to operate N
at the exp1rat1on of o months Un1ess before that tlme it has been |
approved by reso]ut1on of both Houses of Par11ament 43 However, if
the proc]amat1on is 1ssued when . the House of the Peop]e has been d]S-
so]ved then, if the Counc11 of States has approved the reso]ut1on be—
fore the exp1rat1on of the per1od of two months, ‘the proc]amat1on ceases )
to operate on the exp1rat1on of th1rty days from the date from wh1ch
the House of the Peop]e f1rst sxts after 1ts recons1t1tut1on un1ess
| before that t1me the House hascppproved the reso]ut1on 44 h proclama—
| t1on of emergency can be made before the actua1 occurrence of war,t |
*W"aexterna1 aggress1on or 1nterna1 deorder 1f the Pres1dent 1s sat1sf1ed
that there is 1mm1nent danger thereof CA proc]amat1on can be revoked
“by a subsequent proc]amat1on 45$§>¢;\: }I L | Adh:‘”
"' The const1tut10n (38th Amendment?%ct) ]975 and the onst1tut1on k
J'v (42nd Amendment Act) 1976 1nserted 1nto the Artlc]e 352 certa1n p/pv1—‘

51ons to remove the doubts wh1ch ex1sted then The 38th Amendh%xt”Actl~

yb?ff42t Art1c]e 352 C]éuse (2)( ) R

5 43,, Ib1d C]ause (2)(;); ,.' i

R - / G
' --44. Ib1d = prov1so to C]auSe (2) =

B VO
¥



provided that‘more than one proclamation under Article 352(])‘%ad be
made to operate'simu]taneous1y in view of different contingencies
and'the subjective setisfaction of the President,46 which"is a con-
dftion'phecedént forﬁmaking of a proc}amation uhder Article 352;
cannot.be quest1oned in the courts .on any ground, such as ma]afldes
or non- ex1stence of any 1nternaﬁ d1sturbance or externa1 aggress1on,
in fact. The 42nd Amendment Act made it c]ear that when a’disturbance
‘ 6r éggnFssion was contihed to a particu]ar‘area, a proclamation of‘
emergehey could be mehe with respect‘to that area only, without a%tect—
ing the noymal conditions in the rest of Inq}a;

Thhs}.avphoc]amatton of ehergency‘canvbe issued either after
the'emergehcy has arisen or it may be issued ﬁheh there. is Tmmthent
.danger thereof. In regarg to both these conditions, the satisfaction
of the President,as dec;s1ve The President who is 1n a s1m11ar posi-
t1on as the Governor Genera] of Canada, is on]y a formal execut1ve head
“of the government but in reallty exercises h1s power on the adv1ce of

47 . , o

the Council of Ministers. : » o .

»

o

46. The Supreme Court of India has held, that Artlcle 352 requ1red
only a declaration threaten1ng tddgggghr1ty of India by\one of 5 T
‘the causes mentioned in the Arti That power could be exercised
only when the President was satisfiéd as to an emergency, but
it was not a condition precedent to, the exercjse of the power
that the President's satisfaction should be stated in the_declara-
tion (P.L. Lakhanpal v. Union of India (1966) Supp SCR 209) .
.o/
47. - See Artic]e 74(1) which states: "There shall be a Council of
Ministers with the Prime Minister at the head to aid and adivse
the President, who shall, in the exercise of his functions act

- in accordance with advice."

C—-'} 7' /.
- ‘ ‘

——

o



B. Effects of the Proclamation

!
/

The éffects of a proc]amatioh’of-emergency may bhe discussed
dnder“fon: heads (i) Executive, (ii} nantiaT, (ii1) Legis]atdve,

(iv) As to)Fundamental Rights. e

xecutive: “When a proclamation of energenty has been made,v
the exedutive power of the Union shall, during the operation ofuthe
proctamation, extegdnto the giving of directions to any State,as.to'?/
" the nanner in which the executive power thereof is to be exercised.
In normal times, the Union Executive hal the power to give
directions to State which includes only the matters‘specified under
Artic]es 256—7.49 But under a proclamation of emergency, the Govern-
ment of India sha]] acguire the power to givebdirections to a State
on ‘any' matter and the adminiétration of the country, till the
proclamation is in operation, will function as under a un1tary system
| with local subd1v1s1ons Further dur1ng the last proclamation of.
emergency on account of 1nterna1 d1sturbances (wh1ch has been dea1t »
w1th in greater detail 1in the fo]]ow1ng pages) Artlcle 257- ASO
1nserted in the Constitution empower1ng the government of India to-
dep]oy an armed forces of the Unxon or-any other force subgect to. the

. .

- control of the Union for dea11ng w1th any grave s1tuatlon of 1aw and

order in any State ThlS prov151on bes1des arming the Un1on w1th a

[J

17

permanent coercive power wh1ch can be/us d at any time, adds another _

/
/

" 48. Article 353(a).

49. Matters specified under’ Art1c]e 257 re]ate to the ma1ntenance -
. and control of national h1ghways, waterways-and conmun1cat10ns

- 50. V1de Constitution (42nd Amendment) Act, 1976.
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centripita]'fdrce to.thetfedera] structure by petmitting the Union
government to interfere with the maintenance oftlamAand order which

yas the exclusive responsibi]ity of the states concerned 3

(i1)- Financial: Wh11e the proc]amat1on of emergency is in )
operat1on the Pres1dent may by an order d1rect that all or any of the
“prov1s1on$ re]attng to the d1str1but1on of revenue\(Art1c]e§ 268\t9_w |
- 279) shall for a spec%fied’period,v(which capnot extend in any case
“beyond the expiration of the financiat year 3n which such a proclamation
ceases to operate) have effect. subject to such except1on or mod1f1ca- :.
-tion as he th1nks fit. Every such order~after 1t 1S made must be laid
| before each House of Par11ament 92 This provision for the mod]f]cat1on
of the scheme of d1str1but1on of revenhe between Union and the State is
made with a view to secure adequate revenues for the Union to meet the
‘s1tuat10n created by the emergency ' | | ‘

(111) Legislative: During a procIamat1on of emergency,rPar]1ament
may by'Taw,extend the norma] life of the House of People (the Lok Sabha);
’\=for a:peniod not'exceeding‘one year at attme}and ndt extending-in any
case beyond a -period of six mbnths after the;ptoctamation has ceased .

S ' o . _

~to operate.™™ S R T

[ Sl

' ;51.) Prior to 1976, Public Order and Police were under the Control of
‘ States (Entry 1 and 2 of List II), but with the Constitutional
~amendment referred to above the position was drastically altered.
However, Constitution (44th Amendment) Act 1978, has repea]ed

Art1e1e 257-A. ‘
52. Article 354. »"? : - R v,lh t P

53. Article .83(2). The normal term of Lok Sabha .(the Lower House)
- which is five years was extended te—six years by the Constitution
(42nd Amendment) Act, 1976. This, however, has been rechanged to
five years vide the Const1tut1on (43rd Amendment) Act, 1977. \Under
the B N.A. Act such an extens1on is possible under Sect1on 9](1)



-

Morgover, as soon as a proc]amat1on of emergency 1s‘made, the
legislative competence of the Union- Par]1ament shall be automatically -
.w1dened and the limitations 1mposed as regards L1st I1 (State L1st)
by Article 246(2) shall cease to have effect' Art1c]e 250. In othe
words, dur1ng the operat1on of the proc]amat1on of emérgency, Parlia-
ment shall have power to ]eg1s]ate on state matters as well. However,

the power conferred by Art1c]e 250 on.- Par1]ament does notarestr1ct

the power of a State to make any ]aws wh1ch 1t has power to make, but -

gnant to such 1aw the State Taw wou]d be vo1d

if a State law made b fore or after a law made by Parltament under
Art1c1e 250 was- rep6/9

to the extent of its repugnancy dur]ng the t1me that tha Taw made by
Parliament cont1nued to be operat1ve _

; Thus, the net>effect of the above prov1s1ons 1s that a]though the »f
proc]amat1on does not suspend the State 1eg1s]atures, it suspends the
_:d1str1but1on of ]eg1s]at1ve powers between the Union and the State so :
that the . Un10n Par11ament may meet the emergency by 1eg1s]at1on over N

54

- any subJect as’ may ‘be necessary, as 1f the Const1tut1on was Un1tary

./“

(1v)' A° to Fundamenta] RTghts . Perhaps the most not1ceab1e effect-~5*>v”

of the proc]amat1on of emergency is the suspens1on of some of the-' .
| }fundamenta1 r1ghts 1n the country ' Before such a consequence is d1s—-j"
‘cussed in deta11 1t sha]] be necessary to g1ve a short 1ntroduct1on'

'\... )

to the1r or1g1n and status

There were- no fundamenta] r1ghts under any of the Government of |
\ Ind1a Acts because they were founded on the Eng]1sh doctr1ne of

_sovere1gnty of Par]1ament wh1ch was repugnant to any 11m1tat10ns upon |

‘54, Basu, D.D. Introouct1on to Const1tut1on of Ind1a Th1rd ed
. p162. RS , _ :

IS
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‘thevauthority otﬂParliament, by Way of_sateguarding-Tndividua1.rights.
- For the same reason, the. Simon Comm1ss1on had regected the idea of
' enact1ng dec]arat10ns of fundamenta] rights on the ground that t they
were pract1caﬂy use]ess But nat1onahst opinion, since the. tfme of
Nehru Report55 was, def1n1te]y in favour of an entrenched B1]] of nghts,
v'because the exper1ence gained from the Br1t1sh reg1me was that a sub-- |

' R
~serv1ent 1eg1s]ature m1ght occas1ona]1y he]p the Execut1ve in committing

o

1nroads upon ‘individual liberty.

1

So, the Const1tut1on of Ind1a@ﬁo]10wed the ‘American precedent |

56

,and enacted fundamenta] r1ghts in the Const1tut10n 1tse]f These

N\

Pl _r1ghts are«ava11ab1e not on]y aga1nst the Execut1ve but a]so ‘are o

]1m1tat1ons upon the powers of the ]eg1s]ature But un]1ke the 811]

S

of R1ghts 1ncorporated 1n the Const1tut1on of‘the Un1ted States, a]]
| the r1ghts guaranteed under the Ind1an Const1tut1on are not absoiute
vand they do not guarantee unenumerated or natura]' r1ghts as: prov1ded
.iJfor the 9th Amendment to the Un1ted States Const1tut1on Rather, they
’effect a comprom1se between the doctr1nes of Par11amentary soverelgnty
tand Jud1c1a1 supremacy Accord1ng1y,_the Indlan Par11ament cannot be
»sa1d to be sovere1gn in the sense of 1ega1 omnlpotence because its ivf{‘
gpowers are 11m1ted by a wr1tten const1tut10n wh1ch has 1mposed pro—J
’h1b1t1ons on the powers of the Par11ament by 1ncorporat1ng the funda—. DR
'Hamental r1ghts in the wr1tten text and by prov1d1ng effectlve means |

‘ for the1r enforcement but on the other hand there s a prov19ﬂon57vk |

t55; 'Report of Nehru Committee (1928). See Gwyer and Appadoral,_Supra;_'
o n. 4, pp 241- 243 , , S o '

56. They form part I11 of the Const1tut1on wh1ch compr1ses 24 Art1c]es

'_57..,Art1c1e 368 RS 1

|
H
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o, y %
y wh1ch the major- port1on of the Constltutlon can be amended by

'

~ Union Par11ament by spec1a1 maJor1ty, 1f in any case, the 3ud1c1ary »
fproves too obtrus1ve Wh11e doing so the Unlon Par11ament s not only
'_a 1eg1s]at1ve body but is a]so a constltuent body and has power to
‘»amend any part of the Const1tut1on 1nc]ud1ng the fundamenta] r1ghts
However, it cannot amend the "basic features“vof the Const1tut1on 58
Part III of Ind1an Const1tut1on wh1ch deals with fundamenta]
rights, cons1sts of 24 Art1c1es which are ‘arranged under e1ght subhead—
.:f1ngs as fol]ows (]) Genera] . Arttc]es 12 and 13 (2) R1ght to Equa11ty
'Art1c1es 14 to ]8 (3) nght to Freedom Art1c1es 19 to 22, (4) R1ghta;,v
aga1nst Explo1tat1on Art1c1es 23 and 24, (5) R1ght to Freedom of “
Re11g1on Art1c1es 25 to 28 (6) Cu]tura] and Educat1ona1 nghts |
_ Art1c1es 29 and 30 (7) R1ght to Property Art1c1e 31 59 (8) R1ght
'”'to Const1tut10na1 Rened1es Art1c]es 32 to 35 It is outs1de the _v\
scope of this thes1s to d1scuss each and every fundamenta] r1ght ref—

60"

“fered to above However Art]c]es 14 and 19 to 22 wh1ch “are genera]]y B

v“affected by a proc]amat1on of emergency W111 be dea]t wtth 1n some
- dEta1] | . a , | | iffif"fi |
Art1c1e 14 It States that "The State sha]] not deny to any

l?dperson equa11ty before the 1aw or equa] protect1on of- a]] 1aws w1th1n |

. the terrltory;of Ind1av.j"

coaee

'58.¢7See Keshwanand Bhart1 V. State of Kera1a AIR 1973 SC 1461 and
o -Ind1ra Nehru Gandhi v. RaJ Nara1n AIR 1975 SC 2299. -

f59.f The head1ng "R1ght to Property“ and Art1c1e 31 have been om1tted )
: by Const1tut1on (44th Amendment) Act ]978 o : .

“60. Art1c1e 19 is automat1ca1]y suspended when a proc]amat1on of
‘tma@mmylslmde : o



‘:vthat the 1aw does not” app]y to other persons 62

B Thus we f1nd two 1dent1ca] but not s1m11ar'phrases "equa]ity‘
‘before the 1aw" and “equa] protect1on of a]] laws" ":”Equa11ty,before‘d,~~
the 1aw" is an Eng]1sh concept wh1ch is stated 1n the negat1ve and
--_1mp11es the absence of “and den1es any spec1a1 pr1v11ege 1n favour off"

'any 1nd1v1dua] or class On the . other hand "equa] protect1on of the‘
-;]aws" 1s the Amer1can concept wh1ch is. stated in the pos1t1ve and "
v 1mp11es equa11ty of treatment in equa] c1rcumstances - In effect \

",Art1c1e 14 proh1b1ts c]ass 1eg1slat10n but not 1eg1s1at1ve c]ass1f1-’p‘.f i

’nicat1on for the purposes of 1eg1s]at1on 6] If the 1eg1s1ature takes

'"“care to reasonab]y class1fy persons for 1eg1s1at1ve purposes and if 1t o -

| deals EQUa]]y W1th a]l persons belongwng to "we]] def1ned c]ass 't t,;f :

*715 not Open to tue charge of den1a1 of equa] protect1on on the ground
e T .,,”, g

However the Suprene Court oj Ind1a has he]d that to pass the

:-'ﬂ‘test of perm1ss1b]e c]ass1f1cat1on two. cond1t1ons must be fu1f111ed

\\

‘}fname1y, (1) that the class1f1cat1on must be founded 0n an 1nte111g1b1e

aid1fferent1a wh1ch d1st1ngu1shes persons or th1ngs that are grouped

.'”»together from others 1eft out of the group and (11) that the d1fferent1a,:ﬁf; :

]’; must have a rat1ona1 re]atlon to the obJect sought to be ach1eved by

.fffthe statue in quest1on,6] ?3‘ Therefore there may be. d1fferent treat—

vment for d1fferent persons, depend1ng upon geograph1ca1 area,64-g_h:

-6];s'Badhan V. State 5f B1har AIR 1955 SC 191 seefalso Chiranjit
vLal V. Un1on of Indaa AIR ]951 SC\41 : SRR

2. State of W.B. v. Anwar Al Sarkar AIR 1952 SC 753 Kath1 Ran1ng
. Rawatv. State of Saurashtra, AIR 1952 SC ]23

- 63. 'Han1f V. State of B]har, AIR 1958 SC 731

64, Joshi v. State of M.P., AIR 1955 SC 33,



~ historical périod,qs différence'fn’time,

'-f.'Arti¢1e;19(1)-guaranﬁées”to evehy.éftizgn:thé-'democbatic -

\
o

66:occuPation67 or_age.68

vArticle'19:

:ffeédoms';69;‘EVe?y c}tizen“has-a“right:_;

. However, clause 2 provides for "reasonable restrictions" which

(a

(,
(
o
B
5

4_(.

to.freedom,of'speech and expression -

)
S b)}to{asSemb1e5peacéab1y‘and.withdutfarms: ” S

c) to fqrm_aSSOCiatidns‘Qr_uhfons

d) to moVe}freé]y.thrbughopt:thé‘terrfﬁqny kalndiazk |

e) to7%e$ide ahd settjé-in;anyfbarffofiyhé territb}yfbf{lndia
)ff0 agquire; hQ1d”brfdjsposéfo pfopérty;vahd{J_‘“.ff» |

9).

to practice any profession, or to carry on any occupation, o

~trade or business: o

, ;é§n.Qé’p]atéd.QbOh thése fﬁéeddms?in’théifhtérgst*b?}tﬁé~cduntry50r.;ifv |

66,

68.

ﬂvL °gofffhe[génef$T:ﬁublic,zo Théiobjebf"bf sUchfkéstkibtibﬁjféfto fstFike1~:,f”f”

7.

- 70.

Mohan Lal v. Man Singh, AIR 1962 SC 73:

‘Ramji Lal v. Incoie Tax Officer, AIR 1951SC97. .

Chiterlekha v. State of Mysore, AIR-1964 SC 1823,

In re Anthony, AIR 1963 Mad. 308.

" Gledhill, Supra, m. 9, p 185.

For example Article 19(1)(a) guarantees the freedom of speech and =
“expression but this would not prevent any State from making any

law which imposes reasonable restriction on such a right if the

iA ‘restriction is in the interest -of Sovereignty and‘integrity,Of.<”
- India, security of State,;friendly_re]ations'with~Foreign Statés,

public order, decency or morality, or in intention to contempt of

" court or incitement to an offence. Similar, though less extensive
restrictions may be placed on other freedoms: ArticTe ]9(3) to.

19(6). -



: f=corporat1on 15 not a c1t1zen whereas 1ts shareho]ders are

2%

. 3 v . .
a ba]ance between 1nd1v1dua] ]1berty and soc1a] contro]" because there-
"cannot be any such th1ng as abso]ute or uncontro]]ed ]1berty wholly ;2.

o freed from restra1nt for that wou]d lead to anarchy and d1sorder

e

However as the restr1ct1ve c]auses are exhaust1ve they are to be
str1ct1y construed 7] It shjpld be noted that th1s Art]c]e refers on]y
- to the c1t12en s r1ghts wh1 h has been’ 1nterpreted to. mean that a -

72'

The determ1nat1on by the 1eg1s]ature of what const1tutes a reason—"_i

e ,ab]e restr1ct1on 1s not f1na1 or conc]us1ve, 1t 1s subJect to the

'-hfsuperv1s1on of,. the Court 13 But restr]ct1ons ~wh1ch are 1mposed for -

: secur1ng the obJects wh1ch are enJo1ned by the D1rect1ve Pr1nc1p]es of 1,‘qx"

‘vatate Po]]cy 1nc1uded in Part IV of the Const1tut1on have a]together

- if'been taken out of the protect1on of Art1c1e ]9 by Art1c]e 31C

74

Art1c1e 20 of the Ind1an Const1tut1on guarantees protect1on 1n —fi;**‘”

: .ffrespect of conv1ct1on of offences

'-C1ause (j) sets two ]1m1tat1ons upon the 1aw mak1ng power of every R

Jifhn]eg1s]at1ve authorxty 1n Ind1a as regards retrospect1ve cr1m1na1

1eg1s]at1on i It proh1b1ts (ﬁ) the mak1ng of expost facto cr1m1na] 1aw,_f;g

dnf(11) the 1nf11ct1on of a pena]ty greater than that wh1ch mlght have beenfﬂf?;v

'f“1nf11cted under the 1aw wh1ch was in force when the act was commltted 75»'ﬁ;“

"3'71; A.K._Gopalan v. State of Madras, AIR 1950 s 27 sééjalsa p;T;I,v
~ v. Union of India, AIR 1974 SC 1044 B L T

72, ’Tata Eng}neer1ng,Co v State of B1har, AIR 1965 SC 1451

73, Ch1ntaman1 Rao .- State of M.P., AIR 1951°S¢ ]18

' 74:3‘V1de Const1tut1on (42nd Amendmeﬁt) Act 1976

75, Shiv’ Bahadur v. State of U.P., AIR 1955 SC 446
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C]ause (2 prov1des 1mmun1ty from doub]e pun1shment (double :

Jeopardy) It guarantees that no person.be‘%ihsecuted and pun1shed

for the same offence twice. 76"\

C]ause (3) guarantees accused S 1mmun1ty from be1ng compe]]ed to

be a w1tness agafnst h1mse1f (Ttght agatnst ser tnartﬂnnatton)

ant

s Th1s c]ause g1ves protect1on, -
' (1) to a person accused of an offence

-f( ) aga1nst compu]s1onr to,be a watness m
| (111) aga1nst h1mse1f 7 ) ‘fh.h_ - .;* l:"_-_‘f‘
5,cTh1s Art1c]e extends to non- c1t1zens a]so 78‘f' Lo |
c Art1c]e 21 states that no person sha]] be depr1ved of h1s 11fe :

fand persona] 1Lberty except accord1ng to the procedure estab1lshed by

.6

: .13‘”-;.-5“

In Art1c1e 21 the word "1aw“ has been used in the sense of state L

';;made or'enacted ]aw and not as an equ1va1ent to the 1aw 1n the abstractf}ﬁ

‘tfg,or genera] sense embody]ng the pr1nc1p1es of natura] Just1ce 'The';;:';7‘f:3°

‘.;;expressuon'"procedure estab11shed by ]aw" means the procedure pre-

””-*‘scr1bed by the 1aw of the State and 1t shou]d not be constrUEd in the

“_'?5]1ght of the mean1ng g1ven to: the express1on "due process of 1aw
5’3!fthe Amer1can Const1tut1on 79;11bfh ) S S
Ajjgglg_gg, prov1des for protect1on aga1nst arrest and deten—‘*f'

ﬂ:t1on 1n certaln cases C]auses (_) and (2) 1ay down the procedure :h?vafi”’

“3.76.‘»Venkatraman v, Un1on of Ind1a, (1954) SCR:]]SQ: :

‘“k,77.'-Sharma v. satish, (1954) SCR 1077,

f78.;'Anwar v. State of Jaridk, AIR 1971 sc 337

i794 A, K. Gopa]an v. State of Madras, AIR 1950 SC27.

| («“.':
LT
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_ g
c]ause 5 4f 1t is aga1nst pub]1c 1nterest to d1sc]ose the facts which

;warranted the detent1on and c]ause 7 states that Par11ament ‘may :; o

prescr1be the per1od under whlch certa1n persons may be deta1ned.

‘Cif' Suspens1on of FUndamenta] R]ghts dur1‘g Emerg;ncy

| Art1c]e 358 of the Const1tut1on suspends Art1c1e 19 wh11e the
"gproc1amat10n of emergency is in operat1on It removes the fetters
v_dcreated on the 1eg1s]at1ve and execut1ve powers by Art1cte 19 and 1f
:j_the ]eg1s1ature makes ]aws or. the execut1ve comm1ts acts wh1ch are A
- 1ncons1stent w1th the r1ghts guaranteed by Art]c]e 19 the1r va]1d1ty
:b1s not open to cha]]enge e1ther during the cont1nuance of emergency or

,fjeven thereafter 82' The suspens1on of Art1c1e ]9 is comp]ete dur1ng the S

‘the prod1amat1on 1s 1n operat1on and on 1ts revocat1on,

\,
Vs

;d of contraventlon of Art1c]e 19, any 11abr11ty 1ncurred or- :

Jve act1on taken under such 1aws dur1ng the per]od of

'f’emergjl J,cannot be cha]]enged on that ground .83 Art1c]e 358 makes 1t

Et th1ngs done or om1tted to be done durlng the emergency

cha11enged even after the proc]amat1on 1s revoked 84 . v
Tre Const1tut1on (42nd Amenoment) Act 1976 has added a prov1so Clv'
-, / S \

u...‘

‘7to Art1c1e 358 whereby if: the emergency 1s proc]a1med on]y 1n respect .

'~.°f a part Of the COUﬂthy, the. suspens1on of Art1c]e 19 w1]1 be con—~ S

T~

'-,f1ned to’ that area on]y f*af*_'oib:Hi;n;»:;:ffgyff:;*n'ﬁf}h;flig]-

:"83;7‘State of M. P . .Bharai_ﬁlngh AIR 1967 SC. 1170 :
84, Amac asa o Qp Soc: v Un1on of’Ind1a AIR 1976 'S€ 958 'lffi,f§j’

82, ;Makhan S1ngh N Stéte of PunJab AIR 1964 sc 38] ;:fiié?f

fhe ]aws made durlng the emergency become open to G%tack ‘a;e;&;"{f
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., before each House of ParT!amenta

28

Wh11e Art1c1e 358 automat1ca1]y suspends/ﬁrtl Ie 19 dur1ng the

procIamat1on of emergency, Art1cIe 359(]) Iays down that dur1ng

‘:‘ same per1od the Pres1dent mayxby order dec]are that the r1ght to move

any court for the enforcement of such of the rlghts conferred by

Part III of the const1tut1on (the fundamentaI r1ghts) as ‘may be- men-

} t1oned in the order and aII proceed1ngs pend1ng in any court for the.

endorsement of such of the r1ghts S0 ment1oned shaII rema1n suspended

» for the per1od dur1ng thCh the procIamat1on is 1n force or for such

shorter per1od as may be spec1f1ed in the order CIause (2) prov1des .

r'lthat an order so made may - exteno t0rthe whoIe or any part of Ind1a,,“

e and CIause (3) requ1res that every order S0 made shaII be pIaced

-

' 'The'Constntut1on'(38th Amendment) Act 1975 ‘added-cTause (IA) o

w1th retrospect1ve effect wh1ch cIar1f1es as to what wouId happen

' N
'after the ban 1n Artlcle 359 was I1fted on the revocat1on of the',

-

v,iprocIamat1on made under Artche 352 After the 1nsert1on of cIause

'*(IA) the foIIow1ng consequences wouId resuIt from exp1ry of the order '

ff-;.'under Art1cIe 359(1) ?;I?tth?i'-111.fif¥‘f'*g‘e;'id ;,a;.‘fqhv

(1) The 1nfr1ngement of any fundamenta] r1ght by an Act or-

3 ;execut1ve order durlng the emergency may be chaIIenged 1n a court of

0

s 85",. L

R

e i) But even though any statue or EXECUtIVG aCt may be decIared :

e

:*-rlvunconst1tutﬂona1 1n such a proceed1ng 1t wouId not 1nvaI1date any act B

Lok

| L done or omltted to be done wh1Ie the order under Art1c1e 359 was 1n

'rh'operat]on No act of 1ndemn1ty wou]d accordlneg be necessary to V*ff'f

IR
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legalize the iTTegaT”aCts done'duringjemergency or to'immuniie the

| authorities who.have been‘responsiBTe for<them 86. .

~The provfso to cTause'(Z) added Dy Const1tut1on (42nd Amendment)
S
eAct 1976 perm1ts the extens1on of an earT1er order reTatTng toa.

'part of Ind1a to some other part on the cond1t1on that the Pres1dent
o o 4
is sat1sf1ed thatﬁsuch extens1on 15 necessary in view of the nature

of the act1v1t1es be]ng carr1ed on by d1srupt1ve forces 1in the area.
L

v‘1n which- the or1g1naT order 1s operat1ve by whlch the secur1ty of N

some other part of Ind1a 1s threatened

b, The Proc]amat1ons under Art1c1e 352(1) " f/ ;_. .

There have been three otcasmons in the h1story of Ind1a when a ;.7
| state of emergency has been decTared The f1rst proc]amat1on dec]ar1ng =
-'ffemergency was nede on the 26th of 0ctober 1962 whenOCh1na/:nwaded i
.i'a}Ind1a | S1muTtaneousTy w1th the 1ssue of the PFOCTami;}On“under ArtTcTe
',q: 352( ) "the Pres1dent promuTgated Defence of Ind1a Ord1nance 1962 |

3 »"wh1ch was Tater repTaced by the Defence of Ind1a Act 1962 The Act

‘\

fw_-]was to prov1de for "spec1a]€measures to ensure the pubT]c safety and

:'1nterest the defence of Ind1a and CTVT] defence and for the tr1aT of

Tdfcerta1n offences o The Defence of Ind1a Ru]es (D I R ). framed under T

¥

Nfu‘the ord1nance were saved by the Act and cont1nued to be 1n qperatlon t11]‘ '. i

six months after January TO 1968 when the procTamat1on made under f e

_:Art1c1e 352(1) was- revoked As -a consequence of the proc]amatlon of flfr;iftﬁb'

'Titv0ctober, 1962 Art1cTe 19 was suspended and another order of the f:l>7 S

!”;'yPres1dent made under Art1cTe 359 prov1ded that persons arrested or
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imprisoned under the Defence of India Act would not be entitled to
move any court for the enforcement of any of his fundamental rights:
under Article 14, 19 or 2?:

During the period when the proclamation of emergency was in

operation, the Supreme Court of Indiavhanded down many'decisions87 in

which it explained the consequence of the Presidential order made under

Article 359(1). It held that:S8

© Article 359(1) and the Presidential order issued under -t
may constitute a moratorium or a blanket ban against the
jnstitution or cont1nuance of any ledal action subject to
‘two ‘important conditions.  The f1rst\cond1t1onlre1ates to
the character of the legal actlpn and requires that the said
action must seek to obtain a re]1ef on the ground that
claimant's fundamental rights 9pec1f1ed in the Presidential
order have been contravened and” the second condition relates
to the-period during which th1s is to pperate. The ban
operates either for the period of the proc]amat1on or for
such shorter per1od as may be spec1f1ed in the order.

However, the court held in another Case89 that though it cannot en-
qu1re 1nto suff1c1ency of mater1a1 on which an order (for detent1on)
is-made or the propr1ety or expediency of the order but it (the Court)

is not prec]uded from 1nvest1gat1ng into comp11ance with ‘the pro-
]

~ cedural safeguards imposed by the statue or 1nto a plea that the

ordes was malafide or was made for co]]etera] purpose Th1s pos1t1on

a”D"
has, however, considerably changed after a Supreme Cburt dec1s1on90

ﬁ:t <4

7

87. See Mohan Chondhry v. Chief Commissioner, Tripura, AIR 1964 SC 1735-'N
AMakhan Singh v. State of Punjab, AIR 1964 SC 381; Ghulam Surwar v,
Union of India (19677'2 SCR 27T’ ‘Md. Yakub V. State of Jand K, AIR

1968 SC, 765,

. “ S o o
88.. Makhan Singh‘v. State of Punjab, AIR 1964 SC 381.

89. 5. Singh v. Delhi Administration, AIR 1966 SC 91.

a

90.. A.D.M. V. S.K. Shukla, AIR 1976 SC 1207.

6
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handed out in 1976 which has been discussed later. : Q\;)
The second state of, nat1ona1 emergency under Art1c1e 352(1)
was declared on December 3, 1971, at the beg1nn1ng of Bang]adesh War.
This and the previous ptoc]amatibn on account of the S1no—Ind1an border
war were justified as there was an imminent danger to .the soveheignftngh
and %ntegrity of 'the nation because of actual war. The utility of such
a dhastic provision which makes the functioning of.the government |
a]mo;t unitary was unanim0h51y acknowledged. - However, when the
President proclaimed a state of national emergency on June 26J 1975,

on account of “1nterna1 d1sturbances" and which led to about n1neteen

. 'mOnths of author1tar1an rule that serious doubts were ralsed about. |

sanctity of such a‘measqre.

The'i975remergency Wae hnprecedented 1h a legal sense because
it Qas declared for the express purpose of copfng with interha] -
disturbences, and because it deprived Indians (and foreignerétliving
in India) of judicial and tivi] rights in-more thorough manneh than
‘ever before. In o;der to analyse the prot]amationrot;the state of
‘emergency and its consequegéeé; it ehall be properhto fo]]oh the tv
po]1t1ca1 deve]opments 1mmed1ate]y before the proc]amat1on and the ,

events wh1ch 1ed to it. . ' ‘ | S y

E. - Events Leading to Emergency in 1975

| ::The trigger for. the 1975 emergency was the reaction to series
fdf:pqlitica] setbacks suffered by P;ﬁme Ministet Indita Gandhi since
1971 when India's hilitary intervention brought about the 1iberationvof
Bangtadesh and her personal popu]atity touched ah'a]1 time high. (In

the March f972»Provincia] elections her candidates captuted two thirds



~

.majoritiesrtn many Indian State legislatures and her position,as the
uncha]]enged leader of the congresé was unquestioned.) o
However, by mid 1975.the high hopes of_the euphoric dayS'of
' the§BangIadesh struggle had faded. tn the. intervening three years
~the country had faced two years‘of drought and one year of an inade-
quate monsoon; the sudden rise tn the cost of oil imports in 1973 and
the conSequeht.nationa] and internationalﬂinf]ationﬁhad caused India's
foreign exchange‘and balancg of payment5>position to.deteriorate to |
all time lows; domest1c 1nf1at10n was as h1gh as 30 percent during
'part of this period and 20 percent dur]ng most of it. Confronted by
'prob]ems that were not exc]us1ve1y of ‘their own makings, Mrs. Gandhf
and her government we?é’1ncreas1ng]y b]aned for thém, the more so
-because of the enormous expectat1ons that had been raised by, the
A~s]ogans and rhetor]c in wh1ch the Congress party had prom1sed to
e11m1nate poverty | Pub11c d1s111us1onment tended to focus pr1mar11y
V'on the 1ssue of poverty, wh1ch was on the 1ncrease and- on corrupt1on,
‘-seem1ng]y more b]atant and v1s1b]e as economy sp1ra1ed downwards .
Another 1mportant deve]opnent dur1ng the same per1od was the
return to pub11c ]1fe of Mr Jayaprakash Narayan (popuTar]y known as.
\ JP) who was one of the few jnfluentlal-surv1vors from thehpre—,' |
Independence nationaltst strngg1e with a reputationiforfintegrity:,
In March, 1974, Mr. Narayan after being,in.aApo]itica] ob}ivion‘since.

1947, spoke out publicly against the,corruotion'in‘theohigh places

§
-~

91. Frenda Marcus F.. Ind1a in an Emergency Part I, Amer]can F1e1dstaff
Reports 1975 p. 6 o

L
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and accused Mrs. Gandhi of aspiring to a Soviet hacked dictatorship,
u warn1ng the nation that it shou]d prepare for res1stance to "facxst
repress1on _ When Mrs. Gandh1 responded by raising quest1ons about 3
“the monetary donat1ons ‘received by Mr. Narayan and accused him of
being soft towards the American cap1ta]1st 1nf1uence Mr Narayan |
-dec1ded to assume. 1eadersh1p of a student movement in B1har Pr1or
.to th1s in ear]y ]974 a s1m11ar agltat1on of students was brew1ng
in the western state of Gujrat and wh1ch had a def1n1te 1mpact on the
.yant1 Congress movement in Bihar started 1ater that year These |
'movements qu1ck1y deve]oped 1nto nat1onaL oppos1t1on campa1gn for )
‘tota] revo]ut1on ;32 and by ear]y 1975 had won cons1derab1e popu]ar
support In 1974 the f1rst 1mpact of the Guarat movement was felt. |
The Congress QOVernment in the state wh1ch Was the main target of
'the attack res1gned and the state assemb]y was . d1sso]ved 'The
adm1n1strat10n of the state was p]aced under Presqdegt S Ru]e » Fol]owgv
1ng a fast undertak1ng by Mr. MorarJ1 Desa1, then a 1ead1ng f1gure |
"iiof the oppos1t1on,tthe centra1 government agreed to hold e]ect1ons
in the state in June, ]975 To f1ght thws e]ect1on vthe oppos1t1on -
.part1es formed a- Janta (Peop]eS") front and won an 1mportant v1ctory

by captur1ng e1ghty s1x seats as compared to seventy f1ve by the

"‘Congress 93 Be51des, in a number of by e]ect1ons he]d dur1ng the same. R

hper1od many candldates sponsored by the: comb1ned oppos1t1on and backed

. A . “ 'y . ﬁ
- 92. A term co1ned by Mr. Naryan and which concentrated prlmar11y on
’ the issue of corrupt1on , _ A v

A, 93. The Congress Party which had won 50. 9% popu1ar vote in 1972 coutd
win on]y 40. 87 popular vote 1n 1975

-



~ her election was set aside.

LA -

by Mr. .Narayan won resounding victories thus 1nd1cating that the peOp]ev
were d1senchanted w1th the performance of the Congress governments

" On June 12, 1975, when the results from Gugrat were due, the |
A]lahabad High Court found Mrs. Ind1ra Gandh1 gu11ty of v1o]at1ng the
Representat1ons of Peop1e Act 1n her 1971 election to Par]1ament and
94 She was also d1squa11f1ed from contest-

1ng any pub11c e]ect1on as prov1ded§gor in Sec 8A of the sa1d Act The

HH1gh Court verdtct and the Gugrat e]ect1on resu]ts were the two events '
“that prom1sed ominous changes in Ind1a s po]1t1ca] ]1fés Though the S
~order of the H1gh Court was stayed by the Supreme Court but the stay',
granted by the h1ghest Court of the 1and vas. cond1t1ona1 by wh1ch she
:?was not perm1tted to vote 1n Par11ament wh11e the Case was under rev1ew,”
:an anamo1ous pos1t1on for a Pr1me M1n15ter | ‘

Th1s cond1t10na1 stay created severe d11emmas for Mrs Gandht‘and '
jgthe Congress party W1th the annua] 'monsoon sess1on schedu]ed for e
che m1dd]e of Ju]y, Congress now faced the prospect of g01ng 1nto a

v'.par11amentary sess1on w1th a Pr1me M1n1ster who was unab]e to vote as

member of Bar]1ament and w1th ‘the c]oud of Jud1c1a]1y ver1f1ed corrup—

z_a/‘

5t1on hang1ng over the head of 1ts 1eader Many Congress ]eaders thoughta =

4.&that the Pr1me M1n1ster 3 embarrass1ng pos1t1on m1ght be Just the f1]11p
| :needed to set off an uncontro]]ab]e surge of support to the oppbs1t1on,‘
both w1th1n'Par11ament andvoutstde. With Jmage of the party a]ready

B EE
7

‘94. Mrs. Indira Gandhi's e]ect1on to the Parliament was ‘set as1de by ;
"~ the Allahabad High Court on two grounds: Firstly, she had received .
assistance in her 1971 campaign from:an officer who remained a . -~
- gazetted officer of the government -for a period of 18 days after
‘he started election work for her. Second]y, she was found to have
received assistance from army and p011ce, in erect1ng e]ect1on

rostrum : R R . ‘



severely”damaged'by'thefe1ection results tn Gujrat and theunational
'pe1ecttons due in’March 1976 th1s poss1b1]1ty seemed ominous. Perhaps
‘even more 1mportant in mov1ng Mrs.. Gandh1 toward a dec1arat1on of
femergency however, was the fee11ng among her supporters that the con-
d1t1ona1 stay granted by the Supreme Court would resu]t in. mass deser—
‘ft1ons.by Congressmen from the camp of the be]eaguered Pr1me M1n1ster
‘i' 1‘ Fears on both these counts were part]a]]y Substant1ated w1th1n d
24 hours of the granting of/stay by the Supreme Court on June 24.
_Fo]low1ng afternoon opp051t1on part1es 1ed by Mr Jayprakash Narayan
fhe]d a masswve ra]]y to press for the res1gnat1on of Mrs Gandh1
| ',Ear11er they had agreed to ]aunch a nat1onw1de Gandh1an c1v11 d1s— o
f;_‘obedlence strugg]e des1gned to force the Pr1me H1n1ster from 0ff1ce
”‘hbln a manner rem1n1scent of the strugg]e for 1ndependence Mr Narayan
badasked the peop]e of Ind1a to’ "be prepared to Court arrest to go to,ﬂf.

Ja11 for the strong democracy, for the sake of freedom At the same

ra]ly he had made another statement whlch he had made on a number of ';}'

occas1ons 1n the prev1ous years and wh1ch had come under severe

h‘hfcr1t1c1sm from the ru11ng party Mr Narayan sa1d that o government

"servants shou]d not obey any UnJUSt orders the m111tary s. respons1b11—5f,

- g ki
*'1ty is to protect Indian democracy, the1r duty 1s to protect the P

}"Const1tut1on . ,ﬁ. the po]1ce are tra1ned 10 act 1n a b]]nd way, they '
| Cshou]d a]so th1nk——the po]1ce don t they have se]f-respect, are they

| Just there for the sake of bread7" o

4
LY

'3 !

Frenda Su ra, n. 91 p.11. See a]so Ku]deep Nayar, The Judgement

B

(1977) S.D. S1ngh Emergency Fact and Flct1on (]978)
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Confronted now w1th the threat of be1ng 1gnom1n1ous]y ousted

= ,from off]ce and'threatened at the. same tlme w1th a prospect of cr1pp]1ng

'nat1onw1de protest movement Mrs Gandh1 dec1ded to proceed the next

jmorn1ng w1th the 1mpos1t1on of the state of emergency in the country 96

"Ffv Emergency and After o

In the n1ght of June 25 and June 26 the government used the .

-

An-author1ty of the Malntenance of Interna] Secur1ty Act (MLI S. A ) whxch

: was enacted for the Bang]adesh war to arrest about a hundred or: more :{h o

'pol1t1ca1 leaders who-were opposed to Mrs Gandh1 and her party Th e
arrests 1nc1uded prom1nent f]gures from the r1ght w1ng part1es from ‘fAA

#f:her own party, and from certa1n 1eft part1es Bes1des thousands of

'-,:party workers belong1ng to VaPIOUS non commun1st pol1t1ca] part1es _* o

?;were a]so rounded up

Sxmu]taneous w1th the arrests, the Pres1dent on the adv1ce ’3;a::“"w

u'*stof the Prlme M1n1ster proc]a1med a state of emergency on aCCOU"t Of

" 1nterna1 dlsturbances": ThlS was fo]]owed by a broadcast to the
fdnatlon by the Prlme M1nlster 1n wh1ch she- stated ”The Pres1dent has <

- proc]awmed emergency There is noth1ng to pan1c about " " She- went on

//,* 2

ti';toeexpla1n the reasons for such a dec]arat1on and sa1d "A]] manner of

N

"false a]]egat1ons have been hur]ed at me. }he Ind}an peop]e have known f

me s1nce my chl]dhood-' s Th1s is not a persona] matter It 1s not

"A1mportant whether 1 rema1n Pr1me M1n1ster or not quever, the 1nst1tu— T

'2‘ t1on of the Pr1me M1n1ster 1s lmportant .,}R;A_Now we ]earn_of,programs

!
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(a) After the 1apse of the Prevent1ve Detent1on Act of 1950 1n
~1“1969 the centra1 ]aw of Prevent1ve Detent1on came to be embodled in

1'f~two new Acts ( ) the Ma1ntenance of Interna] Securlty Act, 197]

| .(M I S A )§ and ( 1) the Conservat1on of Fore1gn Exchange and Preven -
: t1on of Smugg]]hg Act1v1t1es Act 1974 (C.O.F.EtR,O.S;Ar),_both of |
gwh1ch were permanent enactments 31*1_ ,_tv)f j!' : _fie‘ ‘f_/,‘ U e
). g By the Const1tut1on (39th Amendment Act) 1975 both these Acts ;.
| were p]aced 1n the 9th schedu]e (ntems 92 104), wh1ch read W1th |
| jj;Art1c1e 31 B means that these Acts were made tota]]y 1mmune from anyl4“
5-?;'cha1]enge on the ground of contravent1on of any of the fundamenta]
'ffr1ghts | R ,‘; o ,.r DR
"( ) These Acts wh1ch 1h themse]ves prov1ded for safeguards werei}'hgty))

L amended dur1ng the emergencylw1th the resu]t that 1f the government et

~oor the ComPetent off1cer cons1dered ﬁt to be agalnst pub11c 1nterestsf:‘) R

‘Tzito d1sclose the facts re]atlng to the detent1on of a person or to
5h:;Tg1ve h1m an opportun1ty of mak1ng a representat1on agalnst the order
o of detent1on, such non d1sclosure of den1a] of representat1on wou]d be
Z"d,_ | ( ) PPIOF to Apr1] ]976 the Supreme Court had he]d 1n a.

100
W

'-,number of cases99 (wh1ch were fo)]owed by the ngh courts that

~there is no bar to cha]]enge an order of detentlon on: the ground of '
ontravent1on of a fundamenta] r1ght other than those spec1f1ed in (iée»"
1the Pres1dent1a] order or on any other ground e. g R ma]af1des or’

- u]tra v1res of some statutory prov1s1ons

"‘99..5Makhan S1ngh'v State of PunJab AIR 1964 SC 381; Mohan Chowdhary
v. Chief Commissioner, Tripura, AIR 1964 S€-173; Ram M nohar v. ..

-~ State.of Bihar, AIR 1966 SC 657, Meenaksh1 M1]]s V. Un%§n of India,
. AIR ]974 SC 366, - R T R,

100 Bhanudas v. Pranqpe (]976)_Cr;_L;Jrv534 (Bombay) B




However a dec1s1ve b]ow was de]t to the above pos1t1on by the

| Supreme Court in the. maJor1ty dec1s1on inA. D M V. Shuk]a]O] handed o

' out 1n;Apr1T 1976 The Court he]d, ina. proceed1ng for wr1t of )

”rf'habeas corpus that after the adopt1on of the Const1tut1on the so]e'

o

"repos1tory of- the r1ght to ]1fe and persona1 ]1berty was conta1ned

o

in- Art1c1e 21, SO, that when Art1c1e 21 rema1ns suspended dur1ng the

"emergency, any order of 1mpr1sonment or. detentlon cou]d not be cha]~'t'

'ﬂvlenged on the ground that 1t was w1thout any author1ty of 1aw or in .

W'-texcess of 1t, or that 1t was aga1nst the common 1aw pr1nc1p]e of

't'?iju]e of Law It fo]]owed that wh11e Art1c]e 2] 1s suspended by a ‘1

9Pres1dent1a1 order, under Art1c1e 359, an 1nd1v1dua1 who has been _t

. 'fj;arrestedé%r deta1ned "]oses h1s 1ocus stand1 to rega1n h1s 11berty on-

'\f'any ground" ]02 7

@&

..vi':;}> Us1ng the cover of the aforesald 1ega1 and Jud1c1a1 sanct1ons,~?j_jff

w?f,} the. government ma 1nd1scr1m1nate arrests thus Je0pard1z1n9 the very

j“concept of c1v11 11berty enshr1ned 1n the Const1tut1on Further

m~gus1ng the power under/the Defence of Ind1a Ru]e (D 1. R ) “the government

“”i}.banned 26 po11t1ca] organ1zat10ns and arrested 1ts top 1eaders and

'7g,maJor1ty of 1ts members Even 1f a person was remote]y connected w1th ['

Q

"ffone of the banned organ1zat1ons, he was not spared

65 ST
(11) Censorsh1p w1th the 1mpos1t1on of str1ct censorsh1p

i 1mmed1ate1y fo]]ow1ng the proc]amat1on of emergency, the nat1on 'S press R

'was effect1ve1y 51]enced except for the ver51ons of the events that the

' author1t1es wanted the peop]e at hone and abroad to hear Newspaper

.'-giand other med1a sedu1ous]y avo1ded controvers1a1 1ssues and cr1t1c15m of

10 1 AIR ]976 e 1207 e
S 102 Basu upr . n. 8] pp 74 75 78-79 and 428—-429



':_{mpo]1t1ca1 advantage, rather than a set of ru]es wh1ch a]] must obey

4 |

‘ u'_governmén%v ii. ,OecasionaT’deviators werefwarned and'pdnished
iireign torrespondentg-weré a]so.subjected to,the :

oW wereiordered to‘1eave5the eountry “On Ju1y 6,

nment 1ssued “Gu1de11nes for the Press" wh1Ch were ‘
restrlctlve in a democratlc state Some of these censor— o
ns were g1ven the force of ]aw when the Par]1ament en—; -
revent1on of Pub11cat10n of ObJect1onab1e Matters Act" .
mpowered the government to ban the pub11cat1on of news f}lt

fct1v1ty pre3ud1c1a] to the sovere1gnty and 1ntegr1ty of

secur1ty of the State" When the Journa11sts ra1sed a
]03

hfInd]a and

fvo1ce of protest they were prompt]y arrested Th1s censorsh1p

January, 1977 when Mrs Gandh1 1n a dramat1c move

g

“fficontwnued ti
,nfdissolved: ;1anent ano ca]led the genera] e]ect1ons
(111)

nd 3anet Doug]ous the Br1t1sh po11t1ca1 sc1ent1sts, wrote of "the

'Whe Const1tut1ona] and Lega] A;pect In 1972 A H Hanson

o

”1fvom1nous tendency of Mrs Gandh1 s government to treat the Const1tut1on : ;ff?f;v“

jz“;as someth1ng that can be, and Ought to be, ma”]p”]ated for party _;:

"‘Th1s 1s exact]y what happened dur1ng the energency when Mrs Gandh1 and

'H‘fiher party wh1ch commanded abso]ute maJothy 1n both the houses of

“:’2;Par]1ament and more than 12 States]05 was ab]e to br1ng sweep1ng changes '

ja 1n the Const1tu¢1on and other ]aws of the 1and thus creat1£g a System nv,, y

'i-fiﬁb3;‘5ee Norman. D Pa]mer upr . n 97 p 102 and Ved Mehta, The New ;}‘
- ~India (]978) PR 62- 68 _ " _ R

"]04._Hanson A H and Doug]as J India's_Demoeraey;"(1972); p[49."

,]OS As requ1red by the Const1tut1on (Artie]ej368}Lfor{amendnEntyofpﬁl -“-;’:*’

~JtS certa1n prov1§10ns.u,:u,:“u._ e e

T

-



~ﬂ;fgof emergenc1ed 51multaneous]y

A

E : ) o - ’// Coh

whiCh7definite]yvfavoured her and her party‘but not necessarily the.

countﬁy.atTh1s is ev;dent from a series’ of changes whlch have been o

d1scussed be]ow

The f1rst of such acts brought forward in: the monsoon session

of the Par11ament, 1mmed1ate]y aftgr the proc]amat1on of emergency, was‘
A a. vote in the Lok Sabha (the lower house) to suspend 1ts ru]emfof

‘ procedure in such a way that on]y government mot1ons were a]]owed and

the quest1on hour was d1scont1nued Operat1ng under the new ru]es, ;

3

the Lok Sabha by a vote of 336 - 59, approved the Pres1dent s proc1ama—.

“t1on of June 26 Protest1ng aga1nst what one opp051t1on menber cal]edfg"

= &

"Par]1amentary democracy smothered“, the non commun1st oppos1t1on

N Cv

»tut1ona1 amendment (38th) barr1ng 1aw courts from hear1ng pet1t1ons
'fcha]]eng1ng elther the proc]amat1on of any emergency, or any ru]es
-1mposed under an emergency proc]amat1on The 38th améndmenf;a]so

‘fiexp]1c1t]y granted to the Pre51dent the r1ght to proc1a1m any number

it .

Ear]y 1n August an amendment 1n the Representat1on of the Peop]e

' ='Act was drafted wh1ch was c]ear]y 1ntended to exonerate Mrs :Gandh1

\ L

w}};;fof the A]]ahabad H1gh Court ru11ng 1n her e]ectlon case

To 1nsure that th1s amendment to the e]ectora] 1aw wou]d app]y

":1n Mrs Gandh1 s case, 1t was made retroact1ve Moreover the amend-
o ff\“mentaconta1ned prov1s1ons that 1ega]12ed aga1n retroact1ve]y, the ,~.'?“f !

v;g'two offences of wh1ch Mrs Gandh1 had been found gu11ty Accord]ng ;54ff=

At

\.

N\ ) ) o o

'staged a wa]k out from the sess1on refus1ng to re- enter 1t thereafter ]06"‘

Mrs Gandh1 S Law M1n1ster then proceeded to propose a Const1- P
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,wjto these 1atter prov1510ns, 1t~was 1ega1 (w1th retroact1ve effect)

J"for off1c1als to work for\cand1dates as part of the1r off1c1a1 dut1es .

_and courts were requ1red to accept as fact the statements of govern—

-Afment off1c1a]s 1n tr1a]s 1nvo1v1ng charges of e]ectora] ma] pract1ces

Further, dur1ng the same sess1on of Parllah

"t1ona1 amendment (the 39th) was de51gned to make it 1mp SS1b1e for the L

.
‘courts to even con51der matters connected w1th the e]ect1on to the

o off1ce of the Pr1me M1n1ster, Pres1den¢ V1ce Pres1dent and Speaker =

. 'of the Lok Sabha Tn1s amendnent a]so exc]uded 38 Central and State :“‘

\/.

'f‘]aWS"1nC]Ud1n9 M I S,A and the 1975 amendment to the Representat1on' B

11t1gat1on 7. It is obv1ous that the o

w )

i of Peop]e Act fro_vf’

; aforesa1d const1tut1ona1 changes had noth1ng to do w1th the we]fare

5°f the country but were des1gned on]y to save the Prlme M1n1ster gk;,.?giigl'”'
V,?from an adverse Jud1c1a1 verd1ct 1n her case whwch was pend1ng 1n the"”’
":~”Supreme Court The Supreme Court d1d exonerate her of the charges.g B

1f}d,]ater that year _71 hr: -.s3'j;;,}’ij,r5 f_.”;ff‘ _:',_ane;';'isﬁxz ;».

af.The 42nd Mmendnent: e ”fff,’*,a‘°-?4j:fg7if_.~~‘

T‘/d,/‘ el T

o ,
Perhaps no other amendment to tne Lonst1tut1on of Ind1a had
'l,,,

;1_effected such drast1c and w1despread changes 1n thé&hature and form

1976 108

'h mong the maJor changes brought 1nto the Const1tutlon by the

Vt,t42nd Amendment were the 1nsert1on of the words 'Soc1a]1st' and Secu]ar

':f?1n the preamb]e deva]uat1on of fundamegta] rlghts vis-a- v1s the o

"hfflo? By puttlng ‘them in Ninth Schedule wh1ch 1s 1mmune from Jud1c1a]
rev1ew by~ v1rtUe of\Art1c1e 31 B.. o : N :

.ggl 108 It came 1nto force on' Jan 8 1977

t, a second const1tu—-_ .

the COnStTtﬁfhon as d1d the 59 c]ause Const1tut1on (gahd Amendment) ,.fvafl“”

ti“D]rect1ve Pr1nc1p1es of Staie Po]1cy, extendlng the tenure of Lok Sabha _.,' .



| —J’were arrested In mid 1976 George Fernandes,

44

to six years and i ts attempt to undermine the position of judiciary
and establish absolute supremacy of the Par1iament, thus destroying

the ‘concept of :1imited government, an inherent feature of the Indian
Constitution. However, most of these far reaching distortions were

corrected bg the newqgouernment which assumed power after the defeat
of Mrs. Gandhi and her party in the historic 1977 genenal elections.
Keeoing the abOVe changes in mind, it can be safely ;gtd that the
apprehensidn of the British'oo1itica1 scientists that more Tikely
_tbania mif;tary coup or'secessionist'movement in India is "trans-
formation of political practice, within thefformal framework of the

: | .
Constitution itself, so radical as to.subvert the conventions and

customs that have hitherto been accepted and operated,"?o9

was not
incorrect.

The Othe? AspectS)I ' - _ j

Mrs. Gandhi's rule during the emergency did meet W1th some
resistance and an underground opposition” to the government deve]oped
during the emergency, but it hardly constituted. a threat. There =
appeared to be a thriving underground press, but”manyuof41ts members

e Fernandes, 10 the most prominent

s & v
' 1eader of the underground and head of the ral]way federat1on was
plcked up and charged with consp1r1ng to overthrow the government by
) V1olent means : Str1ke5 were effect1ve1y prevented and wh11e in m1d

1976 «here were: some . vocal protests in New Delhj and other parts of

north Indla over the s]um c]earance and ster1]1zat1pm .programs launched

o
=

109. Hanson-and Douglas, Supra, n. 104 p 49.

110. Latér:on he became a Cabinet Minister.
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by the government, there were no signs of~eny‘mass oppOsition; Later
that year the regime seemed to soften its stand as fewer, arrests were’
made and a number of opposition leaders were released.

However, by nom the proclamation of emergency wee being Justified
yas a means of ensur1qg the country S economic growth, alleviating
poverty, ensur1ng social Just1ce and so. on+-in short, as an 1nstrument
for dea]1ng with many of the country g fundamenta] long-term problems
instead as a temporary measure to deal w1th a threat to internal
security--a reason for which it was apparently imposed., ° ° //
Another noticeable development during 1976 was the emerdencew )

of Mr. Saﬁjay.Gandhi son of the then Prime Minister who, as reyeaTed _

]ater,]]] we1]ded ans1derab]e influence on the Congress party and |

Y

the government thus creating an extra constitutional center of power.
At the end of31976 the Prime Minister declared still another one year
postponement qf e]eetions and by early 1977 there seemed Tittle L
prospect that Indea would have tree elections any time ooon,or that

-]

’ the‘democratic process would be restored by peaceful and constitutional

112
means.

1. THE PARLIAMENTARY ELECTIONS AND THE DEFEAT OF THE CONGRESS

The: defeat of Mrs Gandhi and the Congress party in “the 1977
'Par11amentary e]ect1ons c]ear]y demonstrates that the proc]amat1on of

the emergency and the performance of the government were not vgnd1cated

hy the people. When in‘a‘dramatic'move on”January 18, 1977, Mrs. Géndhi

“111. See Shah Commission Reports (Part ]'and 2).

112. Weiner,.Myron, India at the Polls, (1978), p 7.

4



deci ded ‘to hold the elections in March, it was widely be]}eved]]3 that
she was holding the elections. for two reasons: firstly, theﬁe{ect1ons
.would legitimize the. emergency and the recent moves of the government
to institutionalize many of 1ts features, including the sweep1ng
changes in the Constitutional ]aw and second]y the elections wou]d
prov1de Mrs. Gandhi's younger son, Mr. SanJay Gandh], w1th an opportun]tyf
to estab]1sh his power within the Congress party in Parliament and
thereby 1mprove his prospects for succession to the Prime M1n1stersh1p
However this was not to be. The opposition part1es the leaders
of which were still in jail or were being gradua]]y re]eased hurr1ed]y
}comb1ned to form a Janta (Peoples' ) party and decided to contest the
maJor1ty of seats. l

Further, the Janta party got‘a shot in the arm when Mr. JagJ1wan
Ram, a sen1or m1n1ster res1gned from 'the government denounced the :
emergency ‘and formed h1s own po]1t1ca] party wh1ch entered into an
e]ectora] a111ance w1th the Janta. The Jdanta party chpalgned on the
‘ 51ngle ]ssue end1ng the emergency and restor1ng democracy to India.
This Was‘supplemented by the h1therto unpub11c1zed (because of strict
| pressvcensorship and-the authbritarian rule) ' excesses" comm1tted by
the government dur1ng the emergency, whlch 1nc]uded the ster1]1zat1on _

" and s]um c]ear1ng programmes of the government ]]4 o h}f

113. See Myron Weiner, The 1977 Par]1amentary E]ect1ons in India, Asian
Survey, Vol. XVII p 619. c v

14, SeerShah Comm1ss10n Report (Part 2), Chapter XIII and XI1v, a]so
'see Lee, Schlesinger, Emergency in Indian Village, As1an
Survey, Vol XVII, p 627 and Time, April 4, 1977, The Issue that

Inflamed India.

n



A1l these factors combined to overthrow the Congress, for the

first time since 1ndependencé and Mrs. Gandhi, after eleven years,

'»rfrom power, The election resu1ts'which started coming in on the 20th

&y
!

A After the. E]ect1ons ’i. | ‘-‘f . .

of March, 1977 firmly estab11shed the Janta supremacy over the
Congress. The ruling party was able to w1n only 28 2 percent of seats'
in the house and 34.5 percent of popular votes.“The 1977 e]ect1onp

was c]ear]y indicative of_the fact that'the Indiansydespite;economtc
and other socia] prob1ems, are committed.to‘democratic way. of 1dfe*}\’

and value individual rights and freedom morelthan-anything else.

Commenting on the outcome of-the elections, Myron weiner, Ford Professor

i‘of Po11t1ca1 Sc1ence at the M.I. T and a noted author1ty on the sub-

.
contlnent has stated in h1s book

i Rrob]ems will abound, as they do in any country as complex,
diversified, and poor as India, but they will be tackled
once*again in an open political arena. Whatever the future

~_brings it is clear-that India has made a remarkable reaffirma-

~ tion of its commitment to democracy. The collapse of the
authoritarian government of Indira Gandhi reversed the o
notion that democracyﬂa]one is frag11e '

Mrs Ind1ra Gandh1, in her f1na] act before res1gn1ng from the *

K \—4

' government advised the Pres1dent to revoke the proc1amat1on of emergency .

1ssued on June 25, 1975 on the ground of "1nterna] d1sturbance”‘
| The new government wh1ch assumed power on the 24th March, 1977,"

revoked on the 27th of March, theéstate'of emergency proc1a1med on the

:ground.of 'external aggress1on" on the 3rd of December, 1971 durlng

the'war w1th,Pak1stan As a resu]t of the revocatlon of both the

1]5. Weiner, Supra, n. 112 p 1]1

.34-_3~,.

/
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- emergencies, Art1c1es 14, 19 wl and 22 wh1ch were suspended by
Pre51dent1a1 orders made under Art1c1e 359 came back 1nto effect thus
‘perm1tt1ng a 11t1gant to chal]enge the const1tut1ona]1ty of a 1aw or
“order on the ground of transgress1on of any of ‘these fundamenta] r1ghts
E In course of time, the new government wh1ch was- comm1tted to |
d restore democracy, repealed; the M I. S A. and the P‘eVent1on and Pub]1cae
. t1on of ObJect1onab1e Matters Act, 1976. It also amended the Const1tu- B
‘tion to cure certa1n obnox1ous changes 1ntroduced by the former govetn- s
ment dur1ng the emergency prom1nent among them were the restorat1on
f_ of the f1ve year term of the Lok Sabha and the State assemb]1es, the it
: repea] of Art1c1e 3] D,: wh1ch had given abso]ute power to the govern— SR
: ment to. deal w1th "ant1 nat1ona]" act1v1t1es and assoc1at1ons w1thout
any restra1nt,‘restor1ng the power of the Supreme Court and the H1gh

/

' Courts to detenn1ne the Const1tut10na11ty of the State and Centra]
: / .
t ]aw respecttve]y and br1ng1ng the e]ect1on of Pr1me M1n1ster and

: ?Speaker back w1th1n the purv1ew of norma] e]ect1on ]aw proceedlngs

u

; ': Perhaps the most - s1gn1f1cant change 1n the context of th}s,_
“hthes1sbwas brought 1nto effect by the Const1tut1on (44th Amendment)
Act, ]978 wh1ch rep]aced the words "armed rebe111on"; thus ensur1ng
‘tngt no future government wou]d be ab]e to proc]a1m the state of
_emergency and mlsuse the power un]ess there is an apprehens1on of
"armed rebe]11on"-—a phrase which 1s more 11m1ted in scope than the
'“1nterna1 d1sturbance ‘ It shou]d be- born 1n m1nd that the oppos1t1on
it movement pr1or to the proc]amat1on of emergency in June, 1975 was

on]y d1rected aga1nst the Congress m1sru1e and was press1ng for:

Mrs.“Gandhi's,res1gnat1on in view of the High Court verdict, two events



-

I

f wh1ch were perfect]y norma1 1n a democratlc country But-Mrs "Gandhi

O
and her government cons1dered them as precursor to "internal d1sturb-»

= ances" and 1mposed a state of nat1ona1 emergency wh1ch v1rtua1]y

brought an end to the denocracy 1n the country

The other 1mportant changes 1ntroduced by the: Const1tut1on (44th

Amendment) Act 1978, wh1ch shou]d he]p 1n avo1d1ng the abuse of the

f'358)

,Offences and protect1on of 11fe and persona] 11berty) whw]e SUSPe"d‘ng h_”

emergency pr0v1s1ons are

(’) e]aborate par11amentary contro] over the proc]amat1on

'dec1ar1ng a state of emergency (c]ause 4 to 8 of Art1c1e 352) ,.d;*_" e

(11) consent of the Cab]net ]n wrttlng mandatory for the

- Pres1dent to 1ssue the proc]amat1on (c]ause 3 of Artlcle 352)

:(11) suspens10n of Art1c1e ]9 on]y permtss1b1e 1f the emergency

”'dec]ared 1s due to war or externa] aggressxon or threat thereof More-'v

fdur1ng an emergency 1s in re]at1on to the proc]amat1on In other words,.
.,*Art1c1e 19 wou]d on]y stand suspended for those ]aws or execut1ve

’ﬂfactton wh1ch are necessary to counter the emergency 51tuat1ons (Art1c1e-;‘° L

-

(tv) under the amended const1tut1on,‘the Pre51dent under .

:_Art1c1e 359 can not suspend the r1ght to move the court for the enforce-.;jf .

: ment of Artxc]es 20 and 21 (protect1on in reSpect of conv1ct1on for

3

v the,enforcement of a”Y'Other-r1ght. i&‘~

v, OTHER. KINDS OF EMERGENCIES

Bes1des "war" and "armed rebe1110n", the Ind1an Const1tut10n ).

ontemp]ates two other k1nds of emergenc1es

l

TN

":over, a rec1ta1 to the effect that such 1aw wh1ch contravenes Art1c1e 19 r,f --;f" »



: 'A.- Fa11ure of Const1tutwona1 Mach1nery in a State . o
Art1c1e 355 of the Ind1an Const1tut1on states that 1t is the duty

of the Un1on to ensure that the government of every state 1s carrled

.:-on 1n accordance w1th the prov151ons of the Const]tut1on e

Art1c1e 356 accord1ng]y, prov1des that 1f the Pres1dent 1s.

.‘?or rece1pt of a report from the Governor of a state or otherw1se 1sj'j

sattsf1ed tnat a. S1tuat10n has artsen 1n wh1ch the government of a state-

?d_cannot be carr1ed pn 1n accordance w1th the prov151ons of the Const1tu-d:eff

.f¥t1on the Pre51dent may by pr0c1amat1on (a) assume a]] or any of the .

’ ]\funct1ons of the goverﬁment of the State or a]] or any of the powers |

” 1;vested 1n or exerc1sab]e by the Governor or anybody or author1ty in _f:]asfff o

'“5.the State other than the ]eg1s]ature of the State, (b) dec]are that they';[jyrd

| ifpowers of the ]eg1s]ature of the State sha]] be exerc1sab]e by the

'_”author1ty of Par11ament and ( ) make such 1nc1denta1 and consequent1a] ifh

U_prov1s1ons as appear to h1m to be necessary or de51rab]e for g1v1ng

v"*; effect to tne obJects of the proclamat1on 1nc]ud1ng the prov151ons for fft

| :vfﬁsuspend1ng 1n who]e or in part the operat1on of any prov1swons of the :

-fConst1tut1on re]at1ng to anybody or authortty 1n the State -The_

"'Pres1dent cannot however assume to h1mse]f any of the powers vested 1n

or exerc1sab1e by a ngh Court or suspend in who]e or 1n part the : .'
e operatton of the Const1tut10n re]at1ng to the ngh Courts A proc]a— N

”fmat1on under ARt1c1e 356 can be revoked by a subsequent proc]amat1on :

v*and every proc]amat1on other than a proc]amat1on revok1ng a prev1ous t.;atiﬂ )

v'«one must be 1a1d before each House of Par]1ament and ceases to operate'

vi at the end of two months, un]ess before that time 1t has been approved -

by reso]ut1ons of both HOuses of Par11ament prov1ded that 1f the proc1a~ ;:f_f

f*matton is 1ssued when-the House of the’ Peop]e is d1sso1ved and a‘“' o
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"reso]ut1on approv1ng the proc]amat1on has been passed by the Counc11 of :
States, the proc]amat1on ceases to have effect 1f W1th1n thlrty days _

l”j from the date on wh1ch the House of the Peop]e f1rst s1ts after 1ts

"t reconst1tut1on 1t is- not aPProved by a reso]ut1on of tne House Un]ess ST

<F8V0ked, a proc]amat1on so approved ceases to operate on the exp1rat1on~ o

"-tcof s1x months from the date of the paSSIng of the second of the reso]u—",'
‘vt1ons approv1ng the proclamat1on But the proc]am§t1on can be renewed .b
dlby reso]ut1ons of the House passed 1n the manner requ1red for pass1ng

ﬁ'j,the or1g1na1 reso]ut1ons : | o R ’

Art1c]e 356 does not put anyA11m1tat10n on the mater1a]s.fr0m - rh

-5fj'wh1ch the Pres1dent can be sattsf1ed about a fa1]ure of Const1tut1ona]

-

"r:mach1nery in the States H1s sat1sfact1on can be der1ved from a. report

'.from the Governor of a State or otheYW1se and cannot be quest1oned 1n ?:""

l B

"T‘Sny court of 1aw on. any ground Th1s power has been exerclsed on a
;fonumber of occasions. 1]6 As ‘the Pres1dent has to be sat1sf1ed that there
s a fa11ure of Const1ﬁut1ona1 mach1nery, and as the questlon of such G |

fa11ure 1s a quest1on of fact, 1t 1s not poss1b1e to descr1be 1n va/

ifadvance the c1rcumstances under wh1ch 1t can be sa1d that "the Governmentebl'

of a State cannot be carr1ed on in accordance w1th the prov1s1ons of
'1th1s Const1tut1on" : Art1c]e 357 comes 1nto p]ay 1f under Art1c1e 356(1)117
15-( ) the Pres1dent has dec]ared that the powers of the 1eg1s]ature of B

vithe State sha]] be exerc1sab]e by or under the author1ty of Par11ament

: 1]6 Proc]anmt1ons ‘have been lssued w1th reference to: PunJab in ]951 0
P.E.P.S.U. in 1953, A.P. in 1954, Travancore: Coch1n in 1956, . ,;‘ 5
~ Kerala in 1959, Orxssa in 1961, Kerala 1n\1964 and 1965, Puhaab in.o
1965, Haryana 1in 1967, West Benga] and U.P. in 1970, Or1ssa ‘
o PunJah Gujrat and West Benga] in 1971, Blhar in 1972 Or1ssa, .
AP Man1pur and U.P. in 1973, Gujrat in 1974, Tamil Nadu and *
~o..Gujrat.in 1976, Goa (Un1on terrltory) in 1979. For detailed
d1scus;1onf}ee Shuk1a upr N 23 pp. 56] 565 ) .

ok
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N .>‘In that case, Art1c1e 357 prOV1des that Par11ament may confer on the

. agovernment to

s sl B2 ¢

Pres1dent the power of th§:1egls]ature of the State to make 1aws

The express1on "Government cannot be carr1ed on 1n accordance

,f W1th the prov1E1ons of the const1tut1on" means the fa11ure of a State‘g o

ork accord1ng to the Const1tut10n ‘%n cgrcumstances

”.;j7wh1ch have no. necessary connect1on w1th externa] aggre551on, 1nterna]r

:“7h,;d1sturbance or. armed rebe]11on, though these may be the cause of the

5 B; . F1nanc1a1 Emergency_ ‘ "Tg_ o o T ""”?tgf - :, /@%; E

:lkffa1]ure in part]cular cases In the past th1s Art1c1e has been
:*“T'genera11y app]1ed 1n a s1tuat1on when no po]1t1ca1 party or coa11t1on}'v1f?.‘

"Lerthereof has been ab]e to form a stab]e governrent 1n the State

However,_1n an unprecedented step, the Pres1dent act1ng uﬁder A,

ISJ7Art1c1e 356(]) d1sso]ved the 9 State assenb11es where the rul1ng
S,Congress party had fa1red bad]y 1n the ]977 Par11amentary e1ect10ns
o 5]The author1ty and va11d1ty of the Pres1dent s order was cha]]enged by yhrl‘: o

"'a number of State Governments but the Supreme Court he]d in State of

‘;RaJasthan V. Un1on Of Ind1a1]7 that Preswdent s sat1sfact10n under CZ'S'

.‘., Art1c1e 356(]) cou]d not be quest1oned 1n any court on any ground

\ s

Art1c1e 360 is the 1ast prov1s1on d1rect]y deal1ng w1th an .

| "emergency under the Ind1an Const1tut1on It prov1des that 1f the .

Pres1dent 1s sattsf1ed that a sxtuat1on has ar1sen by wh1ch the o

- f]nanc1a1 stab1]1ty or cred1t of the who1e or part of Ind1a 15 hreatean'

"'Ed he may by proctamat10n make a dec]aratton to that effect ,The B

17. AIR1977, SC 1361
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_?provisions-COntained in ArticTe'ébZ(Z) as regards the revocatton OfQP -
‘proc]amat1on 1ssued under c1 (1) thereof as a]so the prov1s1ons for e“
x'lay1ng the proc]amatlon before the Houses and the per1od dur1ng wh1ch::f,f-
the proc]amat1on 1s to operate un]ess supported by reso]ut1ons of thefb,
t=L3two Houses are:. made app]1cab]e to 2 proc]amat1on under Art1c1e 360
’/,1The 1ssue of such a proc]amat1on does not d1rect]y affect the 1eg1s]a—
t1ve re]at1ons between the Un1on and the States but 1t wou]d be proper”
.’j to ment1on the effect of such a proc]amat1on Dur1ng tne per1od that
.‘;such a- proc]amat1on is. 1n operat1on, the execut1ve authorlty of the K
h.Un1on extends to g1v1ng of d1rect1ons to any State to observe such
:f, cannons of f1nanc1a] propr1ety as may be spec1f1ed 1n the d1rect1ons
ff' and to the g1v1ng of such other d1rect1ons as the Pre51dent may deem
tlj.necessary and adequate for the purpOSe Art1c]e 360(4) prov1des that
??G-"Notw1thstand1ng anyth1ng in- th1s Const1tut1on——_ 5}y{_u_

S ( ) any such d1rect1on may 1nc1ude—-"f”f' B

c‘

'( ) ‘a prov1s1on requ1r1ng the reduct1on of sa]arles and a]]owances L

ki

‘Ap.of all or any c]ass of persons serv1ng 1n connect1on w1th the
VAmhaffa1rs of a State, _fh . :

- (it).a:prov1s1onfrequ1r1ng'va]];Mohey:Bf]js-pr other:8i11s tohthch v o
1thefprovfsionstof:Articte'207'appty*to be reserved for the
cons1derat1on of the Pres1dent after they are passed by the;

o q'fleg1s1ature of the State - | :
. (b) it sha]] be competent for the Pre51dent dur1no thefperiodeanyf
i proc1amat10n 1ssued under th1s Art1c1e is 1n operat1on to 1ssue |

By d1rect1ons for the reduct1on of sa]arles and al]owances of a]] or any

rv1ng 1n connect1on w1th ‘the. affa1rs of the Unlon

1nclud1ng the Judges of the Supreme Court and the ‘High Courts

4 SRLN Lo e L
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| The 1anguage of the open1ng words of sub c] ‘(a) tany édch"
'E}d1rect1on may 1nc1ude show that the d1rect1ons are not 11m1ted to the‘
;?two 1tems there ment1oned Art1c1e 360(b) re]ates not to the State .
'hbut to the Un1on for,. a f1nanc1a1 emergency 1n one or more States may .
hhave the effecw of prec1p1tat1ng and creat1ng an emergency 1n the Un1on
l;-and express power 1s conferred to reduce the sa1ary and a]]owances |
“_of a]] or any of the persons serv1ng 1n connect1on W1th the affa1rs of

‘the Un1on, 1nc1ud1ng the Judges of the Supreme Court and the ngh s

4',,Court But the scope of Art1c]e 360 1s a ]1m1ted one, name]y to

kﬁ_"effect drast1c cuts in expend1ture for enforc1ng economy and ach1v1ng

B

f1nanc1a] stab111ty It does not mean that steps haV1ng a f]nanc1a]

"v-thpact or 1nc1dence, such as the prevent1on of smugg]1ng act1v1t1es ,]tjj’

"f-_;cannot be taken dur1ng the subs1stence of a proc]amat1on under Art1c]e

;'g.352 w1thout mak1nganother proc]amat1on under Art1c]e 360

‘5}{*fy. MRE. THE EMERGENCY PROVISIONS AT ALL NECESSARY '}5;i 3

As d1scussed under the Indlan Const1tut1on, the power to proc]a1m ﬂf‘: uh

- an emergency 15 not 11m1ted to war or externa] aggress1on but extends l f“fff .

o

also. to 1nterna1 d1sturbance (subst1tuted by ”armed rebelllon")'.’Théﬁ,~**

A

[fitwo k1nds of emergenctes 1nvo]ve tota]]y dlfferent con51derat1ons and =

"Erequ1re separate treatment Though the prov1s1ons were c1a1med as

'm} un1que in the wor]d and were Just1f1ed on var1ous other cons1derat1ons”8 :L;;;i

.the quest1on of emergency powers has come to the foreébecause the i;bw}fffif'~':

"recen* emergency has made:the Ind1ans rea]1se that how such powers are -

,h-not on]y capab]e of belng used to destroy the democratlc structure of

vthe Const1tut10n but were in fact so used It has ra1sed ser1ous

‘1]8."Seé{ppf13514ﬂthfgq;}f§viﬂ;nh o



”doubts about the sanct1ty and ut1]1ty of such an. extreme measure and .
the issue whtch ca]]s for serious cons1derat1on is: Are the emergenCy'
g"_tfprov1s1ons at all necessary?”9 o

??r_;_“ ?~t The paramount cons1derat1on of the members of the Const1tuent

B _3~ﬂ Assemb]y for the 1nc1us1on of. emergency prov1s1ons in the. Ind1an h

'S

it;“h; »Const1tutlon was that they thought 1t des1rab1e that 1n extreme
E ff _1cont1ngenc1es ]1ke war the federal government shou]d have an over-
;ari'ﬂ.r1d1ng power to meet the 51tuat1on and the Const1tut1on can dur1ng
gf}h “'lsuch t1me work as though 1t was Unwtary Such a rat1ona1e though_'
# correct in form is not correct in substance for the framers of the;d;QJE o
‘TConst1tut1on fa1]ed to not1ce that the federa] Const1tut1ons of
h;the Un1ted States,_Austra]1a and Canada funct1oned 1n fact as un]tary
hv'governments 1n tlmes of war w1thout hav1ng any exp11c1t emergency .
{ _

g prov1s1ons 1n the1r Const1tut1ons > These Const1tut1ons confer the

{-yl;_ fdefenCe or war power on the federa1 government and s1nce modern i
et v ‘A;
. RIS WLV

"ég.;fwar "touches pract1ca1]y every aspect of nattona] ]1fe", the war.

: power enab]ed the federa] governments of these three countr1es to do jtﬂ; Zﬂf;

"djjevery th1ng necessary for the effect1ve prosecut1on of the war. The'ifg‘{ﬁ»
."ﬁ‘Ind1an Const]tutlon a]so vests 1n the Par11ament the tota11ty of the

b

| (Un1on L1St Art1c]e 246) ]20 Pr1ma Fac1e, 1t wou]d be reasonab]e to fb’

119 See Seerval,_H M The Emergency, Future Safeguards and the Habeas {5f
Corpus Case: A Cr1t1c1sm, (1978) pp 84 8. f‘:’. , , T

nce.and - all such acts as ‘may be condusivé! in times
rrosecut]on and after its term1nat10n -to effect1ve

the Un1on Entry 4: . Naval, m111tary and air force S
Arms, f1rearms, ammun1t1on and exp]osxves Entry L
sce. : - :

“~E:war or defence power as shown by the undernoted enterles 1n L1st I g~g§;7 ?{

ence of Ind1a and every part thereof 1nc]ud1ng prepar-'Vh-'f7

Entry 2: - Navel, m1]1tary and air forces; any otherjh?au.?
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concTude that if the United States »Australia~and Canada, which went

‘;7through two Nor]d wars, can get on we]] w1thout enactwng emergency _

7+ powers 1n tne1r Const1tut1ons, 50’ can Indla/

However the Ind1an Const1tut1on wou]d requ1re an emergency '

prov151on of a very ]1m1ted kind. Un11ke the Const1tut1ons of the e

.7V'Un1ted States, Canada and Austra11a the d1str1but1on of 1eg1s]at1vef§

: power in Ind1a 1s w1th reference to three L1st§—-the Un1on, the State

tp' R

.y’and the Concurrent ‘ Th1s would- ra1se the gravest doubt whether E

: Par]1ament s war; or defence power wou]d enab]e Par11ament to make

"g 1aws in: respect of matters in the Stg}e 11st and whether the Un1on of

.~Ind1a can take- correspond1ng executlve act]on Dur1ng a war, Par]1a~.
e

) ment must have pOWer to make such 1aws and to take such act1on

"‘Therefore the Ind1an Const1tut1on must prov1de that on a proc]amat1on B
Lffof emergency ar151ng from war or externa] aggress1on or 1nm1nent threatbdv
| ‘:aof war or externa] aggre551on Par]1ament sha]] havecpower to make ]aws?%
"git1n respect of matters referred to in the State L1st and the Un1on of gs
"1';CInd1a shou]d have power to take correspond1ng execut1ve act1on e?The'fjn:'

’cf:fUn1on of Indla must a]so have power to take execut1ve act1on as to o

L

':‘matters in the Concurrent L1st s1nce the prov1so tg Art1c1e 73(1)( ) '}tf“

c'states that in respect of matters 1n the Concurrent L1st the executfve;s;-;"”

T“ﬂ;power of. the Un1on does not extend to. the State un]ess Par11ament by

;;]aw express]y prov1des to the contrary The on]y safeguards necessary :;_ e

'1'for the 11m1ted emergency powers suggested above are that the Preswdentf?' L

'M,sha11 not 1ssue a proc]amat1on of emergency except on the wrltten"

”“7?Sadv1ce of the Counc1] of M1n1sters, that such a proclamatton must be

ﬁ fapproved by botn Houses of Parl1ament that 1t must stand revoked un]ess

;:apptoved by both Houses before the exp]ry of 6 months from the date when



| ,.\ v . ", . y .:) v.
o 1t was previou51y:approved unless it’had»been revoked earlier and'
1t sha1] cease to operate on the exp1ry of three months from the

| term1nat1on of the war or. externa] aggress1on ]2]

An obv1ous coro]lory to the changes suggested above is’ the
de]et1on of Artlcles 358 and 359 from the Const1tut1on whlch whlle a

' proc]amat1on of emergency 1s 1n operat10n, perm1ts the suspens1on of

0

- any or a]] of the .fundamental r1ghts because as.seen dur1ng the 1ast

emergency any person who cr1t1c1sed the: po]1c1es and programmes of

x\ o

_' the government was s1]enced by the censor in‘ the f1rst 1nstance and by
. ,

preventive detent1on w1thout access to the Court 1n the last Such an-

‘iatt1tude it is submltted wou]d be d1sastrous 1n t1mes of war AFor'

~.-‘.

c'not on]y is free d1scus51on and debate necessary for effect]ve d1rect1on

of the war but 1s a]so necesSary for ma1’ta1n1ng c}:1]1an mora]e H1gh '

'handed execut1ve act1on neg1ect or apa hy can underm1ne c1v111an o

a mora]e and 1t 1s the funct1on of the free press, and.

free pub11c and -

'5-_Par11amentary debate to br1ng such act1on, neg t and apathy to ]1ght T

-=3and to take steps to prevent 1ts recurrence It 1s wwde]y be11eved thatt»"

R had there been freedom of press dur1ng the ]ast emergency, many of the

\ B

Y CoN
B "excesses" wou]d have been prevented by the government If at a]] any

~"'gfrestr1ct1on has to be p]aced on any of the c1v1] 11bert1es dur1ng a~4*17 8
: “ 3
"nat1ona1 emergency, such restr1ct1on wou]d be conSIdered reasonab]e by e

}he Courts cons1der1ng 1ts necess1ty Thus, 1t 15 suggested that 1n

: w"\”order to strengthen the va]ues of free democrat1c soc1ety of whlch the '

"“f{gInd1an Const1tut10n 1s both guardlan and symbo] 1t sha]t be- proper

| ‘,i_that emergency prov1s1ons conta1ned 1n Art1c1es 352 358 and 359 be

E_’ideteted

. Seerva1 upr , n. 119 b3 99 SR L




5g

The substitution of "arned rebellion" as avground for declaring
emergency for "internal, disturbances" in Article 352 fs'again open to
two objections First, there is enough power in the Union of India to
put down armed rebellion by force, if necessary, by promulgating
martial ]aw, for every State and every citizen of State is‘entitled to
repeal force bygforce.' Secondly, armed rebellion is an inpreCise
concept and would lead to.grave abuse, for though the rebe1lion by a
hundred thousand or a,mitlion\beop1e who are“armedﬁcan be seen to be’
an armed rebellion, the use of force by groups of peop]e who are armed
may or may not Just1fy belng ca]]ed an armed rebelllon In short,

s
~

‘government has suff1c1ent force at. 1ts d1sposa1 to put down_an armed

rebellion and thus there is no need for the government to declare a
122

state of national® emergenqy to deal w1th such a problem.
'Besides the ohanges suggested above, tuo other provisions’of
_the'Indian Constitution which require'a serious retiinking and scrutiny
are (i) Authority under Artic]e 22 to make‘preventtve‘detention laws
even in the times of oeace and (ii)“Power of President under Article. 356
v-to proclaim President's rule instate. 'The,implications and effeot of -
’,‘these provisions have been discussed earlier and in the light of recent
deve]opment it is thought des1rab1e by the author that a conm1ttee of
vem1nent Jur1sts and par11amentar1ans shou]d study the]r ut111ty and cone
sequences It is suggested that they should either be de]eted or |
adequate]y amended so that they cannot be mlsused, a]though some of

such changes have a]ready been’ brought 1nto ‘the Const1tut1on by the

'Const1tut1on (44th Amendment) Act, 1978.. o “,‘ ,



CHAPTER THO

I. EMERGENCY PROVISIONS UNDER- THE CAVADIAN SYSTEM

A. The Author1§y | o . @

| Unlike the Indian Constitution which exp]icit]y confers on'tne
federal government an overriding power to deal with emergency sjtuations,
‘the basis of federal emergency powey in Canada rests qn)the opening
words of Section 91 of the British North America Act] wWikch provide
that: . i |
It shall be lawful for the Queen by/and\w1th the ‘Advice
and Consent of the Senate and Hou ouse- of Commons,. to ‘make
laws for the Peace, Order and good\government of Canada
Accordingly, the va]1d1ty of federal emergency 1egts1at1on has a]ways
turned on the quest1on whether the 1eg1s]at1on was a va11d exercise
ofﬁfedera] emergency for the peace, order or good government of
Canada or whether it unnecessarily 1nvaded a field reserved to tne i
provinces under Section 92 oﬁ“the B.N.A. Act. o |
Further support for federal emergency ]egis]at1on can.be found
in Sect1on 15 of the B. N A. Act which prov1des ,
.The command gn chief of the Tland and naval m11:t1a, and
of all naval and military forces in Canada, is hereby
“declared to conttnue and be vested in the Queen |
S1m11ar]y, by Section 91(7) of the B.N. A Act, Par11ament is f
. g1ven 1eg1s]at1ve power w1th respect ‘to "Militia, M111tary and Nava1
. "‘ger;ice and Defence".’ However, Section 91(7) only prov1des supp]ementary
" power in aid of some other head of power giving ]egis]atiyelauthority

to Par]tament.2

‘1. 30 and 31 Victoria, Ch. 3. Hereinafter referred as B.N.A. Act.

2. l Tarnopg]sky; W.S. ‘The Canadian Bill of Rignts, (1975), p 332.

o e
59 .
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“Report (1939)

R

B. Nature of. Power under Peace, Order and Good Government Clause

o ' AW . -
As indicated above, the federal emerigency power derives its’

authority primarily from the peace, order and good government clause

~and this has never been seriously challenged. But the re]ationship

between the peace, order and good government claUSe and the enumerated
heads of federal and prorincial 1egis1ative power has generated a
legal controversy which, even today,uts far trom settled. According]y,
it is cons1dered necessary to br1ef]y out11ne this cont1nu1ng controver—
Sy wh1ch has a definite impact on the understand1ng of the subject
Broad]y, there have been tw0-1nterpretat1ons\of»the nature of
re]ationship‘between the peace§ order and goOd government clause and
the enumerated heads of federal and prov1nc1al 1eg1s]at1ve power
contained in Sect1ons 91 and 92vof the»B.N.A.,Act. Accord1ng to one
view the peace, order and good government power ;s genera] power |

and does not compr1se of what is 1eft after subtract1on of the federal "

as well as the prov1nc1a1 enumerated heads, on .the contrary, the peace,

order and- good government is ent1re federa] power wh1ch has not been

allocated to ‘the prov1nc1a1 1eg1s]atures The thirty-two enumerated
heads of federa1 power 1n Sectton 91 are mereély an. 1]1ustrat1ve spec1f1-
cat1on of subJects as examp11fy1ng “for greater certa1nty but not so-

as to restrlct the genera11ty" of the scope of the "exc1us1ve 1eg1s]at1ve

author1ty Qf the Par11ament" under the opening words of the section to

make 1aws for peace, order and good government of Canada 3, The 0' Connor

4 supports thlS thesis and so does the f1na] report of" the

2

3.  Abel, A.S., What Peace, Order and Good Government, (1968) 7 Nest
Ont Law Rev1ew p 4. :

4. Report of the Par]1amentary Counse] re]at1ng to the Br1t1sh North

" America Act, 1867 (Senate of Canada, 1939, Annex ).

/



special joint committee of the Senate and the House of Commons on the

v Constitution of Canada (1972) which has made the fo]]oWing’réCommenda-

A

tions:® )
52 - The fPeace, Order and Good Government" poWér should be
~retained in the Constitution as an expression of the over-
, riding federal legislative power over matters of national
nature. ' o : g '

53 - Since the Federal General Legislative Power is counter-
~ ‘balanced by a provincial power over matters of a provincial
“or local nature, there is no place for a purely residuary

power.. o ' e
o | . o ; ‘
The other view which has been advanced is that the peace, order

énd good government,pQWeers residqaryqin-its_re]ationéhip with the

-enumerated heads of power{' ACCOrding tofthiS'viewpoint it cbmpriseszn”

of what is left after subtraction of the federal as well as the

prbvincia]“1egislative>powérs,'.Suﬁpbrters Of.thjs'théory'emphatita]]y

N

assert that,"theﬁ"genera1",théony46f:the pedte; dfder énd"gobd gdverh-f L

L T T e e
_ment.power,,asv1nc1ud1ng,the'who1evof,f¢dera1‘poﬁér.Js not;a particu- -

6

o ]ér1y he]pfu1 way of réading fhe B.N.A,1Act“, | Theyvsubstantiate -

| théirbargumeht bY,StatanZ* |

61

s

5. Reproduced by Laskin, Canadian Constitutional Law, (1975), p 193.

6. Hqgg,'P}w., Constitutiohé} Law of Canada, (1977),-p'243.- .

7.  Ibid. Supporting'the.saﬁe line of argument W.H.'Lederman,hasl
stated "the implication is plain that this double 1isting was

done because the Fathers of Confederatiomn, the Colonial Secretary

" and the Parliamentary draftsmen were all satisfied that it was

necessary; that rather long and particular Federal list, supported

by the "notwithstanding" clause and the "deeming" clause, was-
essential if items 1ike banking, marriage and divorce, copyright,
connecting railways, and so on were to be within the powers of -
the new Federal Parliament where they wanted them to be....the
Federal 1list was not just superflous grammatical prudence."
(Unity and Diversity in Canadian Federalism: Ideals and Methods
of Moderation, (1975) 53 Can. Bar. Rev., pp 602-603.)

'
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..despite the apparent import of the reference in'5.91
. to '‘for greater certainty, etc.', it is reasonably clear
© that many of the enumerated heads of federal power are
not merely examp]es of ‘the opening words. Topics such. as
~“trade and commerce' (S. 91(2)), 'banklng (S. 91( 15))
'b1lls of exchange and promissory notes' (S. 91(18)), e
“interest' (S. 91(19)), 'bankruptcy and insolvency' o
~(S.. 9](21)), 'patents of inventions and discovery' (s.
9](22)) “'copyrights' (S. 91(23)), and* 'marriage and.
divorce' (S. 91(26)) would probably have been held to come
. within the provincial head of property and civil r1ghts
. (S 92(13)) if they had hot been specifically enumerated
in the federal 1list. If not specifically enumerated they
‘weuld therefore have been excluded from the peace, order
and good government language, 51nce 1t does not/ﬁnc1ude
prov1nc1a1 heads of power-. : . .

The conf]1ct1ng v1ews wh1ch have been outllned above clear]y

t a }demonstrate the d1vers1ty wh1ch preva11s “in znterpret1ng the nature of

‘ the peace order and good government power The Jud1c1a1 pronouncements

on the subJect as d1scussed 1ater have been equa]]y vac111at1ng

vHowever, as the péﬁfe order and good government c]ause perm1ts the

- ;creat1on of a new federa] head of power to dea] w1th an emergency or

for other purposes, 1t 1s hoped that the Jud1c1a] pronouncements in j
‘vpthe near future wou]d evo]ve a- def1n1te test to 1nterpret thTS c]ause |

wh1ch wou]d render most prov1nc1a1 power nugatory" 8

'_C‘ ' The Deve]opment of Emergency Doctr1ne '

=

~The deve]opment of the emergency doctrlne w1th1n the peace order

) and good government c]ause can be traced back to the Prlvy Counc11

i’dec1s10n 1n Russe]] v. The Queen (]882)9 1n wh1ch the Pr1vy Counc11

uphe]d the Canada Temperance'Act a federal statute-wh1ch estab]1shed‘
a ‘local opt1on temperance scheme in order to. a]]ow«ief’the appllca- d

tion of a remedy by the federal government "to an ev11 Wh1ch is

8. Ledermann;‘§up£g, n. 7, p‘603.
9. (1882) 7 App. Cas. 829.



' fassumed'to extat(throughout theeDominion";]Of_Subséquené;y, the Prtuy_
*Council cou]d ‘only support Russeil.on'theva53umption that‘canada wasva
" nation of drunkards at the time, and that “the Nat1ona1 Par11ament -
| --Was ca]]ed on to 1ntervene to protect the nat1on fron dxsaster" ]1'7>
‘S‘The 51tuat1on forty years after Russe]] was seen 1n retrospept as
”jhav1ng been ana]ogous to an ep1dem1c of pest1]ence

However,,1t was 1n the Loca] Proh1b1t1ons case]? that Lord

_Watson speak1ng for the Pr1vy Counc1] ]atd down as. to when the federa]
ntervent1on under the peace order and good government c]ause in: /

3loca1 and prov1nc1a1 matters wou]d be 3ust1f1ed Enunc1at1ng the

. natlonal-d1mens1ons" doctrlne for the flrst t1me, he stated that | 3

: the federa] 1ntervent1on 15 proper 1f the matter haSWatta1ned S

o such d1mens1ons as to affect the body po11t1c of the ,
. Dominion, and 'to justify the Canadian Parliament in -
vn_pass1ng 1aws for their regulation or:abolition in the
- interest of the Dominion. But great caution must be.
~observed in distinguishing between that which is local"
.. or prov1nc1a1 and has become ‘a matter of national. concern,
~in such sense as to bring.it w1th1n the Jurtsd1ct1on of

i’;}“the Par]1ament of Canada 3 AR o -H_« L w ‘l; A;}};_vj

"fThoughtboth Russe]l and the Proh1b1t1on case 1n effect 1a1d down

:,that federa] Par11ament can under the peace order and good govern-:

- ment c]ause 1ntervene 1n the 1oca1 matters if they are of nat1ona1

'~1concern but a recogn1zab1e emergency doctrtne was deve]oped by Lord ‘

10. Ib1d , at p 842 | |
‘11. Toronto E]ectr1c Conmtss1oner v. Snider, (1925) A C. 396, at p 412

: ]2_ Attorney Genera] for Ontario v. Attorney Genera1 for Canada (1896)
: A C. 348 ’ o S '

13.‘ Ib1d at p 361,
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iHa]dane on]y post Nor]d Nar I cases In ‘the Board of Commerce case

"(1922) 14 the1r Lordsh1ps were . confronted by a 1919 Federa] Act that
- purported to. contro] trade comb1nat10ns as we]] as hoardlngs - subJects .
~ that ser1ous]y 1nterfered w1th "property and c1v11 r1ghts" and wh1ch '
“'are reserved to prov1nces under Sect1on 92(13) f “the B NUAL Act |
"fReJect1ng ‘the argument that such an enactment was perm1ss1b1e under the:[‘f
'f1 peace, order and good governnent c1ause of S 91 Lord Ha]dane sa1d
:h;'that such a: 1eg1s1at1on 1s poss1b1e "under nece551ty in h1gh1y excep-

’St’t1ona1 c1rcumstances He stated that 1n norma1 t1nes the d1str1but1on!17

| A'f'cof powers under the heads of SS 91 and 92 wou]d operate but that

,tg»,c1rcumstances are conce1vab1e such as those of ror fam1ne, o
-~ when the peacs order and good Government of the“Dominion . -
o -m1ght be imperilled under - .conditions S0 except1ona1 ‘that they

" require legislation of a character in reality beyond any- o

thing provided. for by the: enumerated heads in either S. 92 e

- orS. 91 itself. Such a case, if it were to arise would _;'»'

" _have to be considered closely.before the conclusion cou]d
- properly be reached that it was one which cou]d not be-
"treated as fa111ng under any heads enumerated

'di,A few years 1ater, in. Toronto Electr1c Comm1ss1oner v. Smder,T

B the questlon arose whether federa1 ]eg1s]at1on for the sett]ement of
,”1ndustr1a1 d1sputes was va11d The Prlvy cdunc11 through V1scount

Ha]dane he]d that 1t was not Wh11e conced1ng that "str1kes m1ght _-f

'Spread and extend to other bus1ness 1ead1ng to an 1ndustr1a] para1ys1s" ;fu'd-

comparab]e to "war, fam1ne or rebe111on" wh1ch w0uld Justlfy federa]

' 51ntervent1on under Sect1on 91 of the B N A. Act, Lord Ha]dane held

' “}fthat rio great nat1ona1 emergency ex1sted when the 1aw was. passed 1n 1907

4. fIn re The Board of Commerce Act, 1919, and the’ Comblnes and Faar ;f'"
e Pr1ces Act 1919, (19 S 1 A.C; Tg] - B

15 Ibidi, at p 197.
6. (1925) A.C. 38,




vr'v‘,Rad1o Reference23 and the Empress HoteT case.

| 65 | ‘v
,k‘. SRR
.The federa] statute moreover, was not framed spec1f1caTTy to meet an .
qemergency but was "essentlally a sedat1ve measure" and the peace, order .
“and good government power was avallable on]y in "cases ar151ng out of “
‘some extraord1nary per11 to the nat1ona1 11fe of Canada, such as the e
.'cases ar1s1ng out of a war" ]7 Thus Lord Ha]dane 1n post world War ‘
".cases took Watson S ”d1mens1ons” test and made 1t S0 narrow and rlgor—l"dffz%:
'»_ious that the amb1t of the peace order and good government cTause v
L;would embrace on]y emergency s1tuat10ns ]8 ' '

The v1ew of Lord Ha]dane was aff1rmed by Duff CJC 1n reference\

aijare Natura] Products Market1ng Act]9 and by Lord Atk]n 1n the "new deal"jr?

lattcases 20 It was a]so fo]]owed 1n the Margar1ne Reference 2] ’;ep

The "nat1ona] d1mens1ons" test enunc1ated by Lord Watson 1n LocaT

j',Proh1b1t1on case, d1d reappear brxef]y 1n Aeronaut1cs Reference,zzg'j}‘
24 In A G. for Ontarlo v.

f,*17;" Ibid., at p 412. = 1-7‘1__j[~. SRR -_._f‘, A ,"ffﬁ.

18. “McConneTT w H., Commentary on_ the Br1t15h North Amerlca Act SRR
o o097, p 146 7; B RO BEEE

v '719tvattorney Genera] for. Br1t1sh Co]umbwa V. Attornegfkeneral of Canada; i
RREE €1 7) e P , |

: x_) o

20, - The "new deal cases” in the Pr1vy Council con51sted of: A.G. Can.

- v. A.G. Ont. (Labour Conventions), <(1937)° A.C. 3263 A.G. Can. v.
~ A.G. Ont. (Unemployment Insurance) (1937) A.C." 355 A.G. 8. C.
V. AG. Can. (Price Spreads), A.G. B’ ,C. v. A.G. Can. (Natural
" Products: Market1ng) (1937) A.C. 377; A.G. B.C. v. A.G. Can.
‘(Farmers' Creditors Arrangement) (1937) A.C. 391; A.G. Ont v
A.G. Can. (Canada Standard Trade Mark) (1937) A. C 405.

:H21. Can. Federat1on of Agr1cu]ture V. A G “for Quebec (1951) A C 179
2. (1932) A.C. 54, - R
23, (1932) A, C.. 304

24, ‘Canadian Pac1f1c Ra11way Co. v A G for Br1t1sh CoTumb1a (3922)
A. C ]22 : o - - , .
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"Canada Temperance Federatlon,z5 it was reformuTated to what has been

”’termed as Canada Temperance test to 1nterpret the: extent of federaT

tg.aParT1ament s power under the peace, order and good government cTause._'vi_-

- ‘EvoTv1ng the test the1r Lordsh1ps her

:the true test must be: found in the: rea] subJect matter of the
- legilsatjon:, if it'is: such that it goes beyond local or
.. provincial concern or 1nterests and 'must’ from it inherent S
- .nature be_the concern of the Dominion as a whole (as, for SR
- “example, in Aeronautics case and the Radio case), then it: .
-~ wWill fall within the competence ‘of the Dominion ParT1ament R B
.+ 3% a matter affecting the. peace,. order and good government - ;,EH;;“
of Canada; aTthough it may in another aspect touch on mat~ R
,"ters spec1a11y reserved to the prov1nc1aT TeglsTatures

'i“The Temperance test wh1ch was not fo]]owed 1n two subsequent 1Gf'f;
27 |

'»'Ln{cases-l dec1ded by the Pr1vy Counc11 found favour w1th the Supreme =

'nJVjC0urt of Canada after the aboT1t1on of appeaTs to the Pr1vy Counc1T 28

-'ffiwh11e dec1d1ng the peace order and good gov?rnment cases, the Supreme fi"’

"“.=1n the Ant1 InfTatlon Reference

: L
_Court of Canada reTﬁed heav11y on the Temperance test and 1t was only

29

that 1t reverted back to the emergencyidv/

'?‘doctr1ne.;

1

25 (1946) A. c 193

26, Ibid., at op. 205 206

L,g27.giCo ~0p Comm1ttee on Japanese Canad1ans v, A G Can, (1947) A, C 87
L 'ﬁand wart1me Leasehold Regu]at1ons Reference (1950) .C.R." 124

28, In 1949 S1nce then the Supreme Court of Canada has app11ed the ,
/" Temperance Test with approval in Johanneson v. West St. Paul (1952)_n

.1 S.C.R. 292, Munro- v, "National Capital. Commission 11966) S. C R,
663; Re Offshore Mineral R1_hts of B.C. (1967) S C R.. 292

29, (1976) 68 D. L.R. (3d) 452, g_Jﬁ~



: II. THE WAR MEASURE ACT

Though there has been cons1derab1e controversy over. the 1nter- S

Epretat1on g1ven by the Pr1vy CounctT to the peace order and good '

:government c]ause one aspect wh1ch has neVer been 1n doubt 1s that

©

1n t1me of emergency, such as. that of war or nat1ona] dtsaster the f

*1E federaT Par]1ament has fu]] powers to TegtsT\—s, and in that case'

Y [eX

| ;_the power overr1des aTT other powers in  the BLN. A Act

':,“15 that of War Measures Act

The enabT1ng statue tb deaT WTth emergency s1tuat1ons 1n Canada

0 wh1ch 1s qu1te 51m1Tar to the Const1tu— W

o fft1ona1 prov1s1ons in. the Ind1an Const1tut1on to deaT w1th an emergency ﬁi?'

'Eg-The f1rst War Measures Act Was: passed by the ParT1ament in T9T4 and

tcpnsoT1dated WTth some changes 1n the rev1sed statue of 1927

L

‘?aga1n 1n the rev1sed statue of 1952 Even though in statue form, the

1*,.War Measures Act was meant to be permanent and can be 1nvoked by the R

‘f‘Executlve whenever deemed necessary

The War Measures Act was f1rst 1nvoked durtng the wOer war I ;:f.,:V” '.

"and the federal government embarked on exten51ve econom1c and other

wr

‘;fcontroTs in reguTat1ons made under the Act In Fort Franc1s Pqu_and.-

“xthdera] government ‘had author1zed the M1n1ster of Customs to fix the Lo

. .rar1Ty after the war was chaTTenged as’ be1ng uZtra vzres of the Const1tu~};;iglﬁ

Power Co V. Man1toba Free Press

32 one such regu]at1on by wh1ch the i

']quant1ty and prlce of newspr1nt paper, and WhTCh was cont1nued tempo-"'

ov\-

t1on because 1t tngnched upon e prov1nc1a1 Jur1sd1ct10n of property.~'

- ,v3o.?jR.s.cv 1952 'naw R's’c 1970 CiW-2 ‘d? o
g R.S.C. 1927ac 206.

e

So32. '(19_23) A, C. 695.

Co “"f?i
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ii':and C1v11 R1ght" Reaect]ng the content1on, the Pr1vy Counc11 through B

- V1scount Ha]dane he]d it to be a va11d exerc1se of power by the federa1

‘Par11ament under the peace order and good government c]ause Just1fy-.

ing the verd1ct Lord Ha1dane said: 33 ,
In the event of war, when the nat1ona] life: may require for -
©its. preservat1on the employment. of very exceptional means,
the provision of peace, order and good government for the '
country as a whole may involve effort on behalf of the whole
“nation, in which the interests ®f. individuals may have to .
be subord1nated to that of ‘the community in a fashion. wh1ch
- requires 5,91 to be interpreted as providing for-such an
- emergency.”. The genera] ‘control of property and civil: rights
... for, normal parposes remains w1th ‘the Provincial’ 1eg1s1atures o
" But- quest1ons may arise by reason of the.special circumstances

“of the nation emergency which concern nothing short of peace, ﬂ‘,;."°

'cforder and good government of Canada as a who]e

- ifffThls Judgement was referred to 1n o cases after WOrld Nar II f:rf”

ﬁ:~;when the War Measures Act had once aga1n been proc]a1med IA:A

':‘7AA*7Canada, the Jud1c1a1 comm1ttee of the Pr1vy Counc11 uphe]d the va11d-

""5fjf1ty of deportat1on Orders in Counc11 passed under the war Measures Act

SR Co operat1ve Comm1ttee on Japanese Canad1ans v Attornex_ﬁeneral for !VQj’_jﬁ

= and the Nat10na1 Emergency Trans1t1ona] Powers Act 1945 on the bas1s .1’3

':j_that "the Par11ament of the Dom1n1on in a suff1c1ent1y great emergency, T.ﬂ5[}

Ajsuch as. ar1s1ng out of War, has’ power to dea] adequate]y w1th that

'Axtelsgnt contro] dur1ng and after the war was uphe]d by the Supreme Court
35"

Jof Canada in - Reference Re Va11d1ty of wart1me Leasehold Regu]atlons

33, Ibid., at pp 703:740.
.34, (1947 A.C. 87.

3. (1950) S.C.R. 124.

e ﬂ_emergency for the safety of the Dom1n1on as’ a who]e" on the same bas1s g



'_:or 1ﬁsurrect1on, reaT or apprehended ex1sts and has estted for any -

N A.tf.ThefActuaT Pr0visions‘

/Section'2'of,thelwar.Measures Act states:

69 -

The issue ofta'proclamation by Her Majesty;'or under the authority.

.'of Governor in Counc1] shaTT be conc1u51ve ev1dence that wa); 1nva51on

i 0
z‘ber1od of t1me there1n stated and of 1ts cont1nuance, unt1T by the
N

-? 1ssue of* a further proc]amat1on it 1s decTared that the war, 1nvas1on

or 1nsurrect1on no Tonger ex1sts

The words "shaTT be- concTus1ue ev1dence" appear to make the

"',proclamatlon of the Governor GeneraT non—aust1c1ab1e and wh1ch compares,

_T w1th ArtlcTe 352 of the Ind1an Const1tut1on thCh expT1c1t1y Tays down

‘hfthat the Pres1dent s "sat1sfact1on"‘1n dec]arlng an emergency cannot

T'?”,ebe quest1oned 1n any court of Taw : Though the Canadlan Supreme f

t.Court and the Pr1vy Counc11 have repeated]y her that "the Governor in

- :Counc11 was the soTe Judge of the neceSSTty or adv1sab1T1ty of these _:-?‘ "

“fjmeasures"36 and that "1t 1s not pert1nent to the J;_

"‘”” he w1sdom or propr1ety of the part1cu$ar poT1cy wh1ch 1s embod1ed 1n

. 37

Tjt¢the emergency TeglsTat1on s the oppos1te v1ew that the conc]us1ve 533'“ S
,3.:;7ev3dence“é§§@tement 1n the war Measures Act does notﬂand never can

'ster111ze Jud1c1a1 rev1ew as to whether an emergency has ar1sen or [

38

}';‘cont1nues to ex1st has aTso been canvassed It has been supported by

E the fo]]ow1ng passages from the cases dec1ded by the Pr]vy Counc1T

;c1§§y to cons1der [;;x

'736,',Reference Re. Va11d1ty of Orders- 1n—Counc1T in: Relation to Persons T;;'i'

- of the Japanese Race, TT946) S C. R 248 277
. “947) A 87, Pp 101- 102, e Al

38 See H. Marx The Apprehended Insurrect1on of October 1970 and
o ;the Judicial Functlon (19727} 7U B C. Law Rev., pp 55- 69
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V{Z}ount HaTdane in the FortvFrances39 case:
It may be that it has become ‘clear that the cr1ses whlch
* arose is wholly at an. end. and that there is no Justifica-
tion for-the .continued. exercxse of an .exceptional -inter-
- ference which becomes ultra vires when it is no longer
° .called for. In such a case the law as laid down for the
distribution of powers in the ruling instrument (the B.N.A.:
Act) would have to be  invoked. But very clear evidence: .
that the crisis has whol]y passed away-would be requ1red ey
e to Justify the Jud1c1ary, even-when the quest1on raised
was one of ultra vires. which it had to dec1deP in over-
»ru]1ng the ‘decision of the Government that except1ona1
measures were stitl requ1s1te ' .

Lord wr1ght/3n the J_panese Canad1ans40 case:

Aga1n 1f 1t be c]ear that an emergency has not arisen,
~or no longer exists, there can be.no justification for
the exercise or cont1nued exercise of the except1ona]
 powers. The rule of law as to the distribution of
- powers- between the Par]1ament of the Dom1n10n and the -
Par]1aments of the Prov1nces comes into p]ax> But very
» c]ear ‘evidence “that an energency ‘has: not arisen, ;or. that-
“the emergency no Tonger exists, ‘is requ1red to Just1fy the -
Jud1c1ary, even though the question. is one of ultra: v11es, R
,; in-overruling the dec¢ision of. the. Par11ament of “the- -

-Dominion that: except1ona1 measures were requ1red or were I

st111 requ1red

The 1ssue was exam1ned afresh by the QuebectCourt of Appea] 1n '.ﬁj ”

16 1970; proc]amat1on of the war Measures Act on the ground of

70

Gangon and Va]11ers . The‘Queen4] 1n wh1ch the va]1d1ty of the @ctober

"apprehended 1nsurrect1on" was cha1]enged The Court wh1]e d1sm1ss1ng

the p]ea aga1n he]d that 1t was beyond 1ts Jud1c1a1 competence to

cons1der w1sdom or propr1ety of such an act1on Th1s v1eu came under

> severe cr1t1c1sm because un11ke the two great wars \the very ex1stence

o

(1923) A c 695
(1947) A, c 87




- f»been 1mpr1soned or deta1ned 1ooses h1s Zocus stanﬂt to regatn h1s

E ”v‘s1on or ma1af1des '

of emergency in 1970 was be1ng doubted and “by fa1]1ng to dlst1ngu1sh
between the perm1ss1b]e scope of regu]attons made under the Act and
;gthe Const1tut1ona] power to br1ng the Act 1nto effect in the f1rst -
}p]ace, the Quebec Judges ster11zed the courts in the1r essent1a] B

: funct1on of Jud]c1a] rev1ew However, as the S1tuatlon stands today,

- an order under Sect1on 2 of the War Measures Act cannot be quest1oned
- in a Court of Law wh1ch 1s equa]]y true about the Pres1dentp

. proc]amat1on under emergency prov1swons of Ind1an,Const1tut1on The o

,,5Gangon and Va111ers dec1s1on can be compared to the Supreme Court of .

India’'s verd1pt 1n A.D.M. V. Shuk]a _ 1n wh1ch the Court he]d that

yfsuspens1on of Art]e]e 21 (Protect1on§of life and ]1berty) by the

. Pres1dent1aJ order forms a "b]anket ban" and an 1nd1v1dua] who has

o ]1berty on any ground 1nc1ud1ng ulgga vires of some,statutory prov1—..f
SR AR _ IR -

©

‘f'i Sect,gﬂ 3 of the War Measures ACV: 1V

"-.vGenera] to do what he may deem necessary for ”the secur1ty, defenEE:

RGN

| '"'peace order and we]fare of Canada" 1nc1ud1ng censorsh1p, arrest;

/-

o contro] of transportat1on tradlng product1on and manufactur1ng, and

.

's,flappropr1at1on, contro] forfe1ture and d1spos1tdon of property and use'[f¥%~\'
. i'thereof §ect1on 4 author1zes the prov1s1on of pena]tles for v1o]at1on;dbfi"f7'

-:'of orders and regu]%t10ns made under the Act Sect1on 5 states that nof’ -

"7;one deta1ned nay be re]eased on ba11,:or d1scharged w1thout the con— f
- _;'ép{ e

',*f.sent of M1n1ster of Just1ce 1*%a”;in

a2 {;_M;gx upr n. 38 p 58
43'.;-75‘A1R 1976 sc 1207

7T
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Section 6(1) states that Sections 3, \4 or 5 of the Act wl]] ,“
operate upon the issue of the proc]amatqon\of the Governor in Counc1]
dec]arlng that war, invasion or 1nsurrect1on,\rea1 or apprehended
ex1sts Subsect1on (2) states that suth.proclamat1on shall be- 1a1d
before Parllament "forthw1th" after 1ts issue, or with1n f1fteen days o

from the time Parliament reconvenes 1f.1t is not s1tt1ng., ThlS,lS.1
ana]ogous to Article 352(2)(c) of the Indian=Constitution whtch
prov1des that the proclamat1on shall cease to have effect if not
approved by the Par11anent within two months Subsect1on (3) states
that 1f ten members of e1ther House s1gn a not1ce of mot1on within
i'ten days of the proc]amat1on be1ng brought before the Par]1ament
'pnay1ng that the.proc]amat1ongbe revoked,-then such motion sha]]

be ,debated in the House, withiﬁ-next four sitting days. This provision

,"‘ a
-+ | .

B ensures that oppoijtion group in Parliament 'if’aggrieved by the.
dec1s1on of the government will have an opportun1ty to debate the n
v1ssue Such prov151on is absent in the Indian Const1tut1on thus
f_ue11m1nat1ng any form of formal dissent to the proc]amat1on 4 Sub-}
:sect1on (4).states that 1f both Houses of Par]rament reso]ve that the
-7proc]amation be revoked, it shall cease tothave etfect Fina]]y,
'_subsect1on (5) states that anyth1ng done or author1zed under the’
r“author1ty of this Act shall be deened not to be an abrogat1on abr1dge-
:‘ment or 1nfr1ngement of any rights of freedoms iecogn1zed by the
Canad1an Bill- of Rights. Subsection (5), in effect, is 51m1]ar to

Article 359 of the"Indian Constitution Wh1Ch automatically suspends

F

44 A]though when the proclamat1on of emergency is tab]ed in the House -
" for approval members can raise questions and call for debate, but

there is no explicit prov1510n for the same
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]

Artcle 19 (guananteeing seven "democratic freedoms") Upon proc]amation B
}of’a state of emergency under Article 352 and‘Articfe 358 which en-
powers the Presfdent to suspend any other fundamental right durfng~the
said perioo.‘ ; | |

Sectionfa‘stateé that any toss,resu1ting from the ooeration~of '
this Act may bercompensated,vSection 8‘app1jes to- the forfefture of ’
vessels or goods, and Section 9 states-thatta“court may make such
rules or prescribe such hrocedure as it deems necessary when dealing

-

with Sections 8 and”9. - | ‘ '

‘B. Consequences of Proclamation [

A proc1amat1on brlng]ng into force the War Measures Act 1s in
effect the "creat1on” of a power wh ch gives the Governor in Council

author1ty to trench on matters-that are exc1u51ve]y prov1nc1a] 45 The‘ h

W1de powers accorded to the Govern r in Counc1] ‘under Section 3 of the
/

War Measures Act operate as a\tra s fer of.power by 1mmed1ate]y p]ac1ng

all power in the hands of Governgr in Counc1]--power Wh]Ch may concern

r‘(

‘ prov1nc1a] as well as federa] matters. These powers that are gluen to

the Governor in Counc11 are so 1nextr1cab1y m1xed up w46 in the: Att

‘that it is.difficu]t'to’eepara e federal from the prOV1ncia1\inﬂthe

Ireeu]ting transfer of powers. [Moreover, a régy]ationtrenqhinglon '

provincia1 jurisdiction cooid evaooptedatxa very‘short}nofice.
Pursuant to this‘1egis]a 1on‘not7on1&}can the cabinet assume

"comp]ete direction of economy but the right as well to intenfere

5. Marx, Supra, n. 38, p 58| ///;////////

" 46. A.G. for Canada v. A.6. for//ntar1o (1937 .c.. 355, 367




“extensively with the personal liberties of .the people in the Country.

Dur1ng WOr]d War ‘I, though enemy aliens were.«never rounded up, thousands
were interned. In 1917, following the Bo]shev1k Revo]ut1on thousands

were 1nterned even though they cou]d not be class1f1ed as enemy aliens

xbecause-the Soviet Union was not at war with Canada. In, preparatlon

/

for 19ﬂ7 wart1me election, the franchise was den1ed ‘to those. who had

emigrated from Centra] Powers, i.e. the Pruss1an and the Austro-

o Hungar1an emp]res, desp1te the fact that many of these were serv1ng

"~ in the Canad1an armed forces Ear]y in WOr1d war II in add1t1on to
,‘str1ct censorsh1p of the” press, and regu]at1ons proh1b1t1ng speech
whlch cou]d "preJudlce recru1t1ng“ or "be pre3ud1c1a1 to the safety
of the state or prosecut1on of the war", a great many organ1zat1ons
were declared illegal, and}membersh1p of them was made an.offence.47
'Perhaps the greatest impact of the drastic‘powers avai]ab]e‘

to the government under the warsMeasures Act was on the Japanese

CanadlanS»dur1ng world War II, when more than 20, 000 persons of Japanese

origin were evacuated from the Canad1an west coast and the1r property

ﬁwas sequestered and so]d The evacuatton of these peop]e was not as a

.result of thetr conduct but as a resu]t of fostering preJud1ce
;Further by a series of Orders-in- Counc11 under the authorlty of’ the
War Measures Act, the government prov1ded for the deportat1on of
Japanese from Canada; of the non-c1t1zens as we1] as the citizens.

These Orders in- Counc1] were made on December ]5 1945, some four

.

months after Japan had surrendered and were continued in force by v1rtue

]
47. Tarnopo]sky, Sugra, n. 2, P 327,
48, Marx H Emergencv_Power and Civil L1bert1es (1970) 16 McGill

Law Journal 40, 83 citing F. E. La Violette, The Canadian-
...Japanese. and WQr]d War 11, (Toronto, 1948), p-219 and n, 27.
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of Section 4 of the Nationa] Emergency'Transitional Powers Act. Also,.
‘alconm1ss1on was to make 1nqu1ry concern1ng the act1V1t1es, loyalties

Aand extent of co- operatlon with the Government of Canada of Japanese .
" nationals and "Japanese race" w1th a view of recommending in the c1rcum-
stances of any such case whether such person be deported 49‘ A]] th1s
’was be1ng done though no Japanese Canadian was. ever - charged w1th

esp1onage or dls]oyalty

The government requested an - adv1sory op1n1onvfrom the Supreme
}Court as to the validity of these orders and the Supremem Court ina
‘.sp11t dec1s1on, held that the orders were. tnt&a vires except for the‘:
prov1s1on prov1d1ng for the forced deportat1on of w1ves and ch1]dren '
hunder sixteen. SQ When, on the request of the Japanese Co operat1ve

. Comm1ttee, the matter was referred to the Pr1vy Counc11, a]] the

Orders were held lntra vires the Governor—1n Counc11 by the Pr1vy
Counc1] on the basis that almost un11m1ted powers are. g1ven to the

| Governoh~1n Counc11 by the War Measures Act.”! i |
| S1m11ar1y, in 1945, when a Russ1an cipher c]erk defected from

. he Russian Embassy in Ottawa and revea]ed a spy network in Canada, the -
rgovernment proceeded under the Natlonal Emergency Trans1t1ona1 Powers

Act which continued regu]at1ons in force under the War Heasures Act and ‘

deta1ned many persons “for esp1onage Many 1nd1v1dua]s who were deta]ned

.4, or 1nterrogated were not 1nformed of the protect1ons they had under the

Z

49, Ib1d , at pp 86-87.

50. ~Referenc 4/9a11d1ty of Orders -in- Counc1] in Re]at1on to Japanese
- Race, Sgé ) n. 36. . R N o o

51. (1947) A.C. 87.
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- Canadian Ev1dence Act aga1nst se]f—1ncr1m1nat10n ~ They were a]so den1ed
access fo Counse1 and were not perm1tted to commun1cate with- anyone
These 1nc1dents shook the nat1on and caused’ 1ncreased concern |
"about c1v11 11bert1es and were probab]y a very strong factor 1nf1n— S
f]uenc1ng Mr D1efenbaker to 1ntroduce 1eg1s1at1on o enact the Canad1anA
Bill of R1ghts and the par]tamentartans to’ support its passage52 Never-
. the1ess, the ex1stence ot a. Canad1an 8111 of R1ghts in. no way, of 1tse]f
prevents such actlon in future because Sect1on 6(5) of the war Measures B

Act prov1des that any act1on taken pursuant to 1t is not in. contraven- ‘_

t1on df the Canad1an 8111 of R1ghts

11 THE PROCLAMATION OF OCTOBER 1970

N

The most recent resort to -the emergency powers cane on October 16

1970 when the federa1 government 1nvoked the War Measures Act on o J
the ground that an apprehended 1nsurrect10n ex1sted Th1s proc]amat1on,
11ke the one made 1n Ind]a on June 25 1975, was unprecendented and-

gave r1se to ser1ous doubts about the sanctlty of a measure ‘which cou]d

«Q
tamper w1th the civil 11bert1es of the~ c1t1zens even in peace tlme

aﬁThe government however, Just1f1ed the 1nvocat1on as an 1nev1tab1e and
necessary step to counter "a concerted effort to 1nt1m1date and over-.
throw the government and the democrat1c 1nst1tut1ons .through p]anned
and systemat1c 111ega1 act1on, 1nc1ud1ng insurrection”. 23 in,order to*d
assess the va11d1ty of the government s 1nvocat1on of the war Measures

Act -and 1ts actions pursuant to Regu]at1ons 1ssued under this: author1ty

52. Tarnopolsky, SUpra n. 2, p 328 o ‘,;‘ o e t,

ﬁrem1er Bourassa's letter to Prime M1n1ster Trudeau dated 16th -
October, 1970, reproduced by Haggart and Go]den, Rumors - of war,

- Appendix-Fs-p-304. . S T SRS
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'oand under the Public Order (Tempbrary Measures)'Act*which repTaeed'; -

these Regu]atlons, it sha]ﬂ be necessary to foTTow the events dp to

October 16 1970 —*the date of 1nvocat1on

AL Events Leadlng to the “Emergency" 1n 197054

“The- wave of terror1sm by the Front de L1berat1on du Québec
(F L Q ) 1n the Prov1nce of Quebec wh1ch, accord1ng to the government

was the ma1n reason for the 1nvocat1on of the Mar Measures Act, .

actuaTTy started some seven years before the powers under the War R L

o Measures Act were used The r151n%§t1de of v1oTence for wh1ch the o

F. L Q. c1a1med -2 great dea] of cred1t began on February 23 1963

: ) .
;j when a bonb was pTaced near CBC v Antena on Mount Royal, and another

- one near the pr1vate Eng]1sh Tanguage rad1o stat1on CKGM The paTce- j =

: ment of bonbs in severa] areas of Montrea] and Quebec C1ty cont1nued
thrOUQhout that year and resuTted in the death of. two and arrest of
about f1fteen peopTe By 1964 the modes operendt of the. F. L. Q
d1vers1f1ed and it. started robber1es of both banks and the m1]1tary
estab11shments—-bes1des pTant1ng bombs These act1v1t1es contlnued

: unt11 ]966 and Were renewed in 1968 after a year s break The terror1st

v1oTence fo]]owed an ascendwng curve during 1968 to 1970 and in

9,;February,g]970 the po]1ce arrested two aTTeged members of the F L Q;l"

\

- 54. The pr1mary sources for factua] detalls have been Tarnopo
The Canadian Bill of Rights, (1975), Chapter IX, Haggart -arj
Golden, Rumors of War, (1971) Pelletier, The October Cris
- (English translation - 1971), Morf, Terror in Quebec, (191.-
Radwanski and W1ndeyer, No Mandate but Terror, (]971) ‘

books naveoexten51ve b1bTiograph1es o

55. 'However, Tarnopo]sky has stated that this 1ne1dent ‘took pTace in
w“wJune 1970 Supra,_n 2, p 383 el - :
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1 ‘fcovered

.'-"human1tar1an reasons ‘Athe manlfesto was read on the French A ahd

78,

nd uncovered a p]ot to k1dnap the Israe11 Consul 1n Montrea] Four o

&‘ .

";_months later ha1f a. dozen peop]e were. arrested 1n a cottage 1n Prevost

in the Laurent1ans where f1rearms dynam1te and documents concernlng

=

he esca]atlng t1de of terror1sm touched a new he1ght when on ff

"'October 5 1970 James Cross, the Br1t1sh Trade Commlss1oner 1n ﬁ

ontreal was k1dnapped H1s abductors, the "L1berat§§f'ce1] of the

"f{fF L Q ,. soon 1ssued "Conmun1qué No ]" wh1ch out]1ned the condltlons

o for the re]ease of the1r hostage v These 1nc]uded ( ). pub115h1ng

L)

he F L Q man1festo 1n a]] newspapers and on French TV (2)~11berat1ng L

*Cuba or A]ger1a ‘(3) pay1ng a ransom of ha]f a m1111on do]]ars 1n '

Y

| :gold 1ngots- (4) revea]1ng the name of the 1nformer respon51b1e for f
-‘5recent arrests and (5) ceas1ng a]] po]1ce act1v1t1es 1n connect1on
’icdj.W1th the k1dnapp1ng On. 6th October, two more commun1ques were re? :

’ce1ved They betrayed great nervousness and 1mpat1ence and threatened

fd to- "11qu1date" the Br1t1sh dlplomat Next day another commun1que was

recelved at a rad1o stat1on demand1ng that the man1festo be read on

IR the * very same day . Because Cross was a fore1gn dlplomat the ff P

2

federa] government s share of respon51b111ty was ass1gned to the fi;f; '
~<t Department of Externa] Affa1rs and Fore1gn Mlnlster M1tche1] Sharp, v
',declared on TV that the démands of the k1dnappers vere: unreasonab]e,

"’f-but nd1cated h1s réad1ness to negot1ate On October 8, for

*"another communlqué rece1ved the same day demanded 1umed1ate cessat1on

_;a p]an to kldnap the Un1ted S ates Consu] 1n Montrea] were al] dxse ;fid‘d

R ,'certa1n named "po11t1ca1 pr1soners“ and transportlng them bj p]ane to '_fh'

-

of,a]]Vpol1ce}act]v1t1es ThIS was fo]]owed on: October 9 by two more @’f
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‘commun1ques, g1V1ng the author1t1es unt11 6 p .m. on October, 10 to

'dmenﬂlhesponde@ to th1s by offer1ng the abductors safe conduct to a

: comp]y w1th the demands or e]se Cross wou]d be'"executed" The govern—

@,

v

nffore1gn country or c]emency before the Courts but regected the rest of

"'Athe demands 56 However, even before the F L Q s react1on to the

'"{ﬂ;}government S stand cou]d be aSsessed a new 1nc1dent shook and start]ed o

-}5';?the peopJe of Quebec and Canada

the apparent soften1ng of the kldnappers of Mr Cross, another group ti't

wh1ch‘ta1]ed 1tse1f the "Chén1er"57 cel] of the F. L. Q Ly staged a y

R -
v

Perhapsqd1ssat1sf3ed w1th the way th1ngs were go1ng and w1th

second k1dnapp1ng tak]ng Mr P1erre Laporte M1n1ster of Labour of ,.”

the Quebec Government away from hlS hone The group 1mmed1ate1y ]et

1t be known through a prqsate rad1o statlon that they supported the

demands of the "L1berat1on“ ce]] and asserted for the 1ntegra] fu]- ff:'*

f1]ment of a]l the seven demands

! E)

l

The week fo]]OW1ng the k1dnapp1ng of Mr Laporte was qu1te }"'

i eventfu] Fo]]ow1ng the read1ng of the F L Q man1festo on the a1r—A

waves and 1ts subsequent pub]1cat1on, there were °r9&n1zatuona] dr1ves 5, ;

to stage demonstrat1ons 1n support of the demands made in: the manlfesto._NT

On October 14 and 15 mass meet1ngs of about 2 000 peop]e ma1n1y {{,'

students were heJd 1n Montrea] to press for the release of the p011t1- i fh‘

. ca] pr1soners - Dur1ng the same per1od wh11e various' 1nf]uent1a]

- 56.

‘v'f}57

- -

Pel]etler upr n. 54 p 137

Tarnopo]sky, Supra n. 2 p 333 Haggart and Go]den upr n 54
PP 6~ 7. *'-~,, . B .
Chen1er was the name.of a patr1ot 1n ]837 rebe]]lon SoUrce,"f"jzw'




‘.W1th the F L Q N others 1nc1ud1ng Premler Bourassa were seek1ng more

;;i'ment to counter the F L Q Late in the n]ght on October 15 Prem1er 1"2
iv} fwBourassa gave h1S government s‘#fdnal v1ewpo1nt in 1ts negot1at1ons
75¥ﬂjw1th the Front de L1berat1on du Quebec"

w"flof twenty three przsoners but assured the k1dnappers of safe paSSaQe

o 3‘f:out of the country A11 the other demands were a]so reJected

”:ft"ffedera] government/1n Ottawa was contemp]at1ng "a drast1c‘sh1ft 1n

"-transfu31on of strength to Bourassa S, end1n9 1nterna1 d1ssens1on and
: nl pubT1c fee11ng thatgtheggovernment was power1ess to act"
"}gthe same t1me the federa] Cab1net must have‘contemp]ated the use bf
ﬂt=War Measures Act 1f there was no pos1d1ve response by the F. L Q to

‘*j-Mr Bourassa S appea] Even 1n Par]1ament and the Press there were

' 1nsurrect10n under the war Measures Act

58w

~,_powers to deta1n peop]e and\m111tary support from the federa] govern-vrx

‘59 He reJected the free1ng B

wh1]e the aforesa1d events were tak1ng p]ace 1n Quebec the R
\

. ftact1cs, for a show of strength wh1gh wou]d 1eave no doubt about who,ifn
""iwas 1n control (of the s1tuat1on)"'} The hew tactlcs wou]d "1nvo1ve the

T reputat1on and prest]ge of the Trudeau adm1n1strat1on and wou]d be a "'L'

T

AT

60 Dur1ng

"f"v specu]at1ons that the goverhment p]anned to proc]a1m a state of

61« »;,_4;.‘:{"

s i 3

N\

frf'58.afThese 1nc1uded Part1 Quebeco1s ]eader Rene Levesque ed1tor of _;f

o Le Devo1r, Claude" Ryan, Marcel Pep1n and Louls Laberge; leaders of

o two ‘major trade union groups in’the Province. See: Haggart and -

."Golden, u ra,-n. 54, pp 44-49 , Tarnopo]sky, upr > N. 2, p 337
“Radwask1 w1ndeyer upra n. 54 p 584@5

‘1;*"5§,5"Tarnopo]sky,, upra, n. 2 p 337

- ff\bO!-”Haggart and Go]den upra, n 54 p 42 , o
"f“*(fg] See Ibid. ,7at pp 44-45 and Tarnopo]sky, Supra, n. 2 P 338

o persons of Quebec were suggest1ng that the government shou]d negot]ate .

L
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PRE
P

At 3 a.m. on the morn1ng of October 16, Pr1me M1n15ter Trudeau :

- rece1ved three 1etters from Quebec ‘and Montrea], all. urgxng the 1nvoca—,ﬂ;ff'

”'t1on of emergency measures to counter the s1tuat10n Prem1er Bourassa I T

'fz‘" h1s 1etter requested that "emergency pOWers be prov1ded as soon as

"-iﬁposs1b1e because h1s government was conv1nced “that the law as 1t o

'}stands now,:1s 1nadequate to meet the s1tuat1on sat1sfactor11y"'-

‘:hiv1ew Wh1Ch was shared by the Mayor of Montrea] c1ty Jean Drapeau, ,,;A;fji’

J“A:'Cha1rman of the Exeggt1ve Comm1ttee Lerc1en Sau1n1er and the D1rector L]f;f,*‘“:i”

4

aeof Montrea1 Po]]ce M Sa1nt Plerre1n the1r Separate 1etters to Pr1me,f'7’f*

.hiM1n1ster Trudeau and Premter Bourassa respectlve]y 62

l*fr}'were acted upon, and w1th1n an hour the War Measures Act and Regu1a~ ;df,.

‘5t1ons under 1t were 1nvoked to enab]e the author1t1es to conbat

iy

o "apprehended 1nsurrect1on": Thus for the f1rst t1me s1nce 1ts enact— 5;'1 s

| A; ment 1n ]9]4 the War Measures Act was 1nvoked dur1ng peace t1me

e “,Bt Regu]at1ons Under the war Measures Act

Once the war Measures Act is nnvoked Regu]at1ons are passed to

.deal W1th the part1cu1ar emergency at- hand In 1970 th1$ was ac-
i a’«'"\. L, .
; gu]attons wh1ch were brought 1nto

'),},Q

- 'comp11shed by the Pub11c OrQé

These requests[ffiftu

:force on 0ctober 16 ]9 0 .‘Though'1txwas not necessary for the govern—' 5 :

'7,ment to subm1t the 1nvocat1on df the Act or_ the Regu]at1ons under 1t

;‘,for debate by Parllament the government chose to do so and the House -
e ,

- f_fof Commons on 0ctober 19, voted 190 to 16 1n ﬁavqpr of the government s,:~":

'7ﬂdec151on to 1nvoke the War Measures Act "1@ —_— fghﬁf’ B

'tlég;ffIbid.,”AppendiX F;ﬂpp'3b4;302f:‘}y;:‘jhf‘.} 7"-1;f y
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a7
LU

Sect1on 3 of the Pub11c Order Regu]atlons 1970 declared that

3

'x°pfthe F L. Q or any successor group that advocated force or the comm1551on'

'3ajof Cr1me in accomp11sh1ng governmenta1 change 1n Canada was an un]aw—-

ﬂ,?}fu] assoc1at10n Sect1on 4 stated that any person who was or professed ;7fr;‘i

fto be a: member or’ offlcer of the- unlawful assoc1at10n was gu11ty of an

‘>f1nd1ctab]e offence and 11ab1e to 1mpr1sonment for a term not exceed1ng

:Nluifxve years Sectfon 5 1a1d down that a person who know1ng or hav1ng

‘-diyrgasdhab]e cause to be]]eve that another person 1s gu1]ty of an offenCe /v7_”ff
| '“Vunder the Regu]attons ass1sted h1m dn. any way, was 11kew1se guw]ty -

'"77]<:of an 1nd1ctab1e offence By Sect1on 6 the owner,_]esse, agent etc ;,rf;if*

s:!> .'_

'5of a bu11d1ng or preme51s who know]1ng]y perm1tted meet1ngs of the

“‘fun]awful assoc1at1on was a]so gu1]ty of an: 1nd1ctab]e offence Sect1on -

| ”i7 stated that a person arrested under Sect1on 4 cou]d be detafned 1n'd?7d

”‘"custody w1thout ba1] un]es the prov1nc1a1 Attorney Genera] agreed to }1n‘x;;.~

'_ ,ﬁ)‘

-a date for tr1a1

. N )

%

o

>:to app]y to a Judge of a Super1or Court of cr1m1na1 3ur1sd1ct1on to f1x

”;‘h1s re]ease and that such a person cou]d be he]d up to 90 days W1thout

5

f;ftr1a1, at wh1ch t1me the person havxng the custody of the accused was t_'”"'

0 i" 3

S
-

N

Sect1on 8 was a reverse onus clause wh1ch 1a1d down that t”xany

prosecut1on for an offence under the Regu]at1ons, 1n the absencérof

/
proof to ‘the contrary, ev1dence that any person attended any meet1ng of

"°the un]awfu] assoc1at10n or spoke pub11c1y in advocacy for 1t was to

be deemed proof that he was a member of tﬁe un]awfu] assoc1at1on Such

}-person was to be charged w1th1n seven days of hws arrest un]ess the ‘

74

c_‘prov1nc1a1 Attorney Genera] ordered that such person be he]d for an p,.

‘fai:ﬂsearih and se1zure - S1m11ar1y Sect1on 10 permltted a po11ce off1cer to ;_ffj_h

‘.add1t1ona1 21 days Sectfons 9 and 10 expanded polfce powers of arrest

PO




e

Loty
L tali -

N . ) ‘

| 'tout ba11 for 7 days w1thout an order from\the prov1nc1a1 Attorney

83
\"gﬁ“ : . - ’ o . ‘ ' . ‘ . ..
enter'and.search-w1thout a warrant any p]ace~which he had reason to
fbe]1eve was be1ng used for the purpose of promot1on of un]awfu] acts,
-fcor where any person connected w1th such acts, mlght be found Sect1on

'.Lll prov1ded that any property wh1ch the po11ce off1cer had reason to

’/.

:°f1na] d1spos1tﬁon of any pend1ng proceed1ngs in. re]at1on to the offente

o

~Order gTemporary Measures) Act 1970 wh1ch rece1ved the Roya] assept
ion December 5 and thereby r%voked the War Measures Act The maJon

fchange 1n the Act over Regu]at1ons was that the new Sectwon 9 1a1dr Lo

/

Vt1me Hy seven days as opposed to the prev1ous extensxon of 21 days

4.

~Also Sect1on 8! had been changed so that a- person should have been at

"/' .

: cou]d be se12ed w1thout a warrant and held for 90 days or tl]] the N

On December ] 1970 the House of Commons passed the Pub11c ._”';;'

I i ok

t:suspect cou]d be of be1ng ev1dence in any offence under the Regu]at1onsv'

’down that W1th1n three days 1nstead of the prev1ous seven a person has ;f"yti-

'to be charged and the prov1nc1a] Attorney Genera1 cou]d extend th1s _ ;{""t’“

a number of F L Q meetlngs as opposed to one meet1ng 1n the Regu]at1ons,-zf-y =
\ SRR R
;before 1t wou]d be deemed that such perSon was a member of the un]awfu].;;_fj'» ‘

'assoc1at1on and Sect1on 7 stated that a person cou1d on]y be he]d W1th-t!l‘f,t
\'5"'

Jootn e

oGenera1 whereas theiRegu]at1ons stated that a person cou]d be held\ J L
to a per1od of 90(da > un]ess the Attorney Genera] consented to the ;
' e]ease of such personbht an ear]1er date o _«*lp} :}‘*ft - }x”f )

Sect1on 12 of the .ct dec]ared that. 1t wou]d operate notw1thstand-ft-"{ 7
f1ng the Canadlan B11] of R1ghts, a]though 1t was c]ar1f1ed that noth1ng f}vf?f"t”ﬁ?
'76 8111 C ]81 House of Commons of Canada vgtf;?f ;té. ;:5f{..pf;;hi\,j'”;i?"

e
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in the act'would’prevent the app]ication of'paragraphs (a) l""(g)jof‘ ,
_ oy L
Sect1on 2 of the Canad1an Bill of R]ghts, except for those prov1s1ons
: ) S
L deaT1ng w1th arb1trary detent1on and den1aT of ba1] w1thout just -

'<'cause Sectlon 13 revoked the War Measures Act and Sect1on TS Ta1d

vxy_-dbwn that the Pub]1c Order (Temporary Measures) Act woqu exp1re on'

! Jo1nt_resolut1on of both the HouSes of Par]1ament

LA

S AprlT 30 1971, unTess shortened by procTamat1on or Tengthened by l"'jv_'f
l

Thus the PubT1c Order (Temporary Mea$ures) Act wh1ch repTaced
' 5the Puthc Order Regu]at1ons, w1thout maklng as fundamentaT debarture, h
"d1d make certa1n changes WhTCh were Tess restr1ct1ve and prov1ded a"i

if
'-sT1ghtTy h1gher degree of c1v1] T1bert1es than had 1ts predecessor

o The cr1s1s c11maxed w1th the reTease of Mr Cross on December 4 0
B i 1970, and h1s abductors were aTTowed\to Teave the countryﬂ The h 7“%;j |
8 Qijﬁfmurderers of Mr Laporte were arrested and were Tater conv1cted :Theifttjfl?
‘nPubllc Order (Temporary Measures) Act was aTTowed to explre on Apr1T 30
”.A5J97T thus br1n£1ng to an end the state of "emergency” f“‘?{_fz?{imj, :a};.;ti

G

IV THE CRITICISM

The government s actton 1n 1ssu1ng emergency reguTat1ons under

[

: a'> the war Measures Act to deaT wnth the 0ctober, 1970 cr151s 15 open x[:-:*'

, R
to a. ser1ous obJect1on and’ that 1s woqu not the usuaT procedures

- of cr1m1naT Taw have been suff1c1ent to deaT w1th the apprehended

- 1nsurrect1on assum1ng that there was one7 ?’v "v““ip’fifx f~z1,~~
In order to anaTyse the aforesa1d 1ssue 1t is necessary to out11ne ,“

cthe prov1s1ons of the Cr1m1naT Code wh1ch coqu have been ut111zed

u\\'- - R

B aga1nst the F L Q members The procTamat1on 1nvok1ng the War Measures

e | Act the emergency regu]atlons 1ssued thereunder, and the Pub11c Order ;;fﬂ %

e (Temporarv Measures) Act 1970 aTl refer to the resort1ng of F L. Q



‘these are a]] serious, cr1m1na] ofTences, and there are many other

‘ser1ous offences which cover tﬁe conduct of’the revo]ut1onar1es,@iv

I .
g L

members to murders';threats of'mUrder, and kidnapping ‘CObviousiy, L ";*f;.é

such as arson, ma]1c1ous destruct1on of property, possess1on of

)

exp]os1ves, possess1on of offens1ve weapons and f1rearms, threaten1ng

. to JnJure or to destroy property, obstruct1ng Justlce re51st1ng or

e

C,Cobstruct1ng a po]1ce off]cer-and‘the 11ke Vlo1ence 1n all its

~man]festat1ons, and whether d1rected aga1nst the person or property, S

v]S we]] and adequate]y covered under the cr1m1na1 ]aw

64 '

S1m11ar]y,,1f the assertton 1s made that 1t ‘Was not on]y thg

,phys1ca] acts of v1o]ence Wh]Ch had to be countered but a]so the menta]j[f7'ﬂ'7'A

g‘fv1o]ence 1n the nature of treason and sed1t1on had to be taken care %ﬁi;}a;;affgggi

g

'ijffof then the fact 1s that the Cr1m1na1 Code abounds w1th offenceS' **”f -

ﬁCpaga1nst such conduct Sect1on 46(2)( ) prov1des t"a 6

"iféommtts a treason who, in Canada, uses force or v101enc}ffor the pur- '

'ryone - L

C"'ba‘pose of overthrow1ng the government of Canada or a prov1nce Further <"7-'»-

. ‘v?under Sectlons 46( )(c) and (e)
E i;person to use force or vvo]ence, or tglform an 1nt"

fto man1fest that 1ntent1on by an- overt act Pun1d

‘ao

”ﬂiaoffences cou]d be 1mpr1sonment for 11fe..

1s a]so treason to consp1re w1th

,//

65 S1m1]ar1y Sectlon 50(1)(b)

'-f,of the Cr1m1na] Code makes 1t ob]1gatory for everyone who 15 aware of

/i

R

) the fact that a person 1s about to commtt treason must 1nform the

Syl .
i

v

'ef.ié4.3JFor deta1]ed d1scuss1on see- D. A Sc]me1ser Contro] of Apprehended

214*5*65;:;Sect10n 47 of the Cr1m1na1 Code iajji?éffﬁ_arlﬁi?fouﬁ EY;iGA_;fﬂ7;:

- Man. Law Journal b 359-365.

* “Insurrection: Emergency: Measures., v The Cr1m1na] Code (1971) 4

';‘n to do So and *nkstfaf}_ff

fnt for these ;:ffyf“ 1'3""
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responsible authorities\about it. Failure to do so constitutes an

“indictab)e offence with imprisonment up to fourteen years. Thus mosC"/
. o - # . .

of the offences created by'Sections 3 and 4 of the Public Order

Regfilations and'subﬁeguentlv by the Public Order (Temporary Measutes?)

Act, 197 were adequate]y covered by the provisions of fhe Cr1m1na]ﬁ,

*

the purview, of prov1s10ns of the code referred to above Accord1ng
to these provisions, it is a serious offence to speak sed1t1ous words,
pub]1sh a sed1ﬁ1ous libel or be a party to-seditious consp1racy-
A]though the Supreme Court of Canada, in, Ry Boucher, has he]d that
the prosectu1on must also prove an intent on the part of the accused
to produce disturbance of or reS1stanee to estab]jshed authority, bqt
even this Yrestriction leaves the definition,of sedition very wide. ~
Moreover, it wou]d not have been'difficu]t fg; fhe prosecution‘to
i prove the Jintent under the c1rcumstances which preva11ed dur1ng the
, time of the cr1s1s,l Further under the Cr1n1na] Law of Canada, it ls
not oh1y4the pevson who»aotua]]v comm1ts an offence who gs party.to -
it but Sectioh_é] of the code lavsudown\that a person is equaT]y.a1
.party‘toian offence if he aids o%{abets adpeeéon to comhitaan,offence'
and this pfovisfon gou]d\have been so used to roond up:tﬁejassoeiates

of the terrorists.67 : o

66. (1951 S.C.R. 265.
67. Schmeiser, Supra, n. 64, p 361.

<=
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As it turhed out ph]y two convictions weré obtained for offences
under Pub]ic})rder~Regu]attons and Puh]ic Order Act although some 497
persons in all uere arrested. The majority of convictions,wene for
Crimnal Code offences and this adds strength to the argumenththat

speciaitstatutory enactments were not necessary to deal with the crisis

of October, ]970

-

Another consequence of the special emergercy measures was the

wide scale temperance with the civil liberties of the citizens. This

_was because the powers of: arrest, search and seizure available to the
. N

"'police were broader*than those under the Criminal Code and had'practica]—

_ Y
1y no checks on'them. For examp]e, under Section 450"'0f 'the Code, a

.peace offlcer may arrest without warrant on- "reasonab]e and probab1e
‘grgends” rather than just where "he has reason to suspect" an offence
being committed Simi]ar]y, Section 10 of the Public Order Regulations
vperm1tted peace officers to enter, search and seize any prem1s1s merely

| on the ground ‘that "he has reason to suspect” that some unlawful

'actiyity is being carried on there' whereas under Sectlon 443 of the
Criminal Code it is necessary for a peace off1cer, before he undertakes
vany such act "to obtaln a search warrant from-a Justlce who . is sat1sf1ed
" by 1nformat1on upon oath;..that there is reasonab1e ground to be]1eve
'that the‘Search'wi11 reveal evidence that an offence is aDOUt to be or

&

‘has been comm1tted

The. prov1s1ons in the Public Order Regu]at1ons*concern1ng power
of detent1on and grant1ng of ba1] ‘to the detenues were also quite strin-
gent A person could be arrested and: deta1ned u1th0ut be1ng charged
for a maximum per1od of twenty -eight days and aﬁéharged person could be

&

~ refused ba11_pend1ng_tr1a] unless the Attorney Genera] consented his
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release. In effect the emergency regu1at10ns conferred w1de dxscret1on—

ary powers on the police officers, thereby taklng the e]ement of rea-

sonableness out of their\actions. : *; ,

After the cr1s1s was ver'comp]aints were made about the police

bruta11ty and mistr tment of pr1soners which Were ]ater 1nvest1gated
by a thfee-man’ comm1ttee Later on, the Quebec Pub11c Prosecutor
(Ombudsman) announced that he had 1nvest1gated comp]a]nts about damage

to property, ungust cond1t1ons of "detention, persona] ingury and damage.
¢ i
to reputation. Qne hundred and four complaints were found to be just

and compensation was paid.68

Lt

Further, a pointed criticism has also been made  of the Public ]
Order Regu]ations, 1970, and the Pub]ic Order (Temporary Measures)\Act,

]970 on the bas1s that 3ud1c1a] decision was replaced by executive

Judgement in an area of law that was c]ose]y Jinked to the. Jud1c1ary 69

o

'fIt was contended that Sect1ons 3 and 4 of tne Pub]]c Order Regu]atlons,

" '

'wh1ch were SO c1ose]y drafted from Sect1ons 60 and 62 of the Cr1m1na]

e o
Code were unconst1tut1ona1 because they took away. the procedura] safe—

guards prov1ded by“the Code and created a cr1m1na1 class act1on ' "The'

rJud1c1ary was reduced to a ro]e of t1me keeper (and) cr1m1na1 gu11t was’,

70

‘determ1ned byvexecut1ve.decree." UTh1s argument was‘ra1sedy1n the

Gagon and ValliEres'case7]'and”was supported by the Privy Council

K1 . Ny

A |

,68; Tarnopo]sky upra n. 2, p 347. R L o

69. See J. N. Lyon Consti‘tutional Va11d1ty of Sections 3 and 4 of the
- /Public Order Regu]at1ons, 1970, (1972) ]8 McGill Law Journal
~ . pp 136- 144 . , . G :

70.. Tbid., p 140.

o

T 71, (1971) Que.€.A. 454,
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decision of Liyange v. The Queen;72 an appeal from the Supreme‘COuttwqf;a-ﬂ

Cey]on;. TheeQuebec\Court~of Appea]_howevér, distinguished Liyange

* from Gagon and-Vallidres and held that Canadian emergency legislation

did not usurp the judicia] function. ’
| In sum, it can be sa1d that the emergency Regu]at1ons/and the o
Act were not necessary to deal W]th the October, ]970, crisis, As
deta1]ed above the s1tuat1on could have been we]] handled by the
. existing prov1s1ons of the Cr1m1na1 Code thus ensur1ng that the c1v11
11bert1es of the ;nnocent c1t1zens who were unnecessar1]y caught 1n
‘what was otherw1se a routine confrontation betweenzthe author1t1es and o

‘the terror1sts, rema]ned unaffected After the crisis was over, many e

/o
P

be]1eved that the renedy was worse than the d1sease as 1t 1mp1anted '

1n the Canad1an po]1t1ca1 consciouness a number of dangerous precedents

Bes1des perm1tt1ng the use of force by the government to suppress 1ts

poI1t1ca1 adversar1es, 1t exemp]1f1ed the notlon that procedural -

guaran ees and the due process const1tute an 1mped1ment tOidemocraqv,v-
‘ ratherEthan'ftS'bUiWark 73v was 1t necessary to have such a terr1fy1ng

soc1a] upheava] to ach1eve th1s resu1t774"

@

_Vt- EMERGENCY PONERS IN PEACE TIME

7 '_. ' Bes1des war and 1nsurrect1on another cr151s whlch can confront a

nat1on and wh1ch requ1res emergency powers to deal w1th is that qf

econom1c depress1on Whereas under the Ind1an Const1tutlon spec1f1c *

72, (1967) 1A, c 259, .
.73: Haggart and Go]den Supra, n. 54, p 271.

74. Schme1ser, upra, n. 64, p 365.



- prov1s1ons have been made wh1ch empower the federa] government tor b

'@take necessary steps to. counter any "ftnanc1a1" emergency, in Canada

i

) author1ty for any such measure by the federa] government 15 drawn from

’fthe open1ng words of Sectton 91 of the B.N. A Act. Yet the Courts
have genera]]y d1sa]]owed any mean1ngfu] use of the federa] powers to

. deal with the‘state of econom1c depressmn.75 The Courts have re—-

c

:'Chpeated1y he]d that federa] 1ntervent1on under the peace order and gpod

¥

‘government c]ause is on]y perm1ss1b1e if the matter has atta1ned such

d1mens1ons as to affect the body po]1t1c”76 and may—cause some extra-
"ordInary per11 to the nat1ona1 llfe of Canada"-77 é'; |

| However, 1n the Anttylhftation Refenencez8 the Supreme Court up;
held the federa] Ant1 Inf]at1on Act 1975, as an emergency measure
“The Act prov1ded for pr1ce and 1ncome contro]s 1h the pr1vate as we]]

\

'.as pub11c sectors of the econonw snd 4N those areas that fall under i :

4
3

B exc]us1ve prov1nc1a1 -as we]] as federa] 3ur]sd1ct1on The preamb]e to
,hthe Act e p]a]hed that “the Part1ament of Cdnada recogn1zes that
‘_1nf1atnod%1n Canada at current ]eve]s is con rary to the 1nterests of
'all Canad1ans and the contalnment and reduct1Pn of 1nf1at1on has be—

-'come a matter of ser1ous nat1ona] concern"' Hhe Act was temporary and

P

75, See the Prlvy Counc11 dec1S1ons In Re thd Board of Commerce Act;}_
Case (1922) I.A.C. 191 and the "new‘deaTt cases which have been
' -vdeta11ed 1n n. 20 Supra. : _ St :

N

| 76. Attorn;y Genera] for Canada V. Attorngy,G'nera] for 0ntar1o,
- {1937) A.C. 326, 352 ,

. 77. 1bid., at p 353,
78. (1976) 68 D.L.R. (3d) 452.°
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was to exp1re automat1ca]1y on the 3]st December, 1978 un]esi

d .
termxnated ear]1er or extended by the government with the par11amentary
%\ .

| approva1 A]though there was no exp]1c1t dec]arat1on that the Act

purported to dea1 w1th an emergency" 51tuat1on, ‘the. Supreme Court of

‘.Canada through Laskln CJ (Judson Spence ‘and D1ck30n JJLV/Qpcurr1ng)

L R

Chetamat®

_\the preamb]e to the Act was suff1c1ent1y indicative that :
" parliament was introducing a far-reaching programme prompted

" by what'was -in its view a serious national concern and the
- »absence of . the very word "emergency" was not unduly s1gn1f1— -
© cant : _ . . o

-‘In the .same’ Judgement Ch1eftdust1ce Lask1n prov1ded a "rat1ona]

-bas1s" test for the va]1d1ty of an emergency 1eg1s]at10n He set out

'r.the test as fo]]ows '"Does the extr1ns1c ev1dence put before the

L

"tcourt and other matters on wh1ch the Court can take Jud1c1a1 not1cei,;“f
- -fw1thout extr1ns1c mater1a] to back 1t up, show that thera was 3 f-ﬂ"j@f?'

o "rat1ona1 bas1s for the Act as cr1ses measure7“ To th1s 1f "very

e c]ear ev1dence" ru]e formu]ated by the Pr1vy Counc11 1n the apanese e -

;after rev1ew1ng the ev1dence, the Ch1ef Jgst1ce stated that the

7

eCanad1ans case80 and fo]lowed ever s1nce 1s added the rule can be s
- .reformulated as fo]]ows | very c]ear ev1dence has to be" adduced to
fshow that there is no rat1ona1 or reasonab]e bas1s for the emergency SRR

- .]eg1s]at10n thought necessary by Par11ament App]y1ng th1s test andf._,-“

81

®

. "Court wou]d be unJust1f1ed in conc1ud1ng that the Par]lament of

',79.1'1bid,,‘at.p'495.,7 e .' T
80. (1947) A.C. 87. Forvtherru1e see‘therpaSSage: cited from the case

on page 70 upr |
8. (1976) 68 D.L.R. (3d) 452 at 498. .~
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| Canadaﬂdid'not»have a rationa]‘basis'for"regarding the Ahti?lnf]ation

"Act as a measure which, in its Judgement, waeftemporar11y necessary ‘to

meet a S1tuat1on of econom1c cr1ses ' However, the Ch1ef Just1ce s

‘ reason1ng does not. exp1a1n as to how can a ]1t1gant poss1b1]1ty Pprove:

h S1m1]ar]y, what about apprehended 1nf1at1on7

| Reference was’ regard1ng the extend of aBmT351b1]1ty of extr1nS]c

. that an 1nf]at1on re]ated emergency has not ar1sen or has passed7‘

82

Another 1mportanto1s§ue Wh]Lh came to the fore in Anti- Inf]at1on .
R vv_

» s

83

: mater1a1 as ev1dence in a pure]y const1tut1ona] case Ch1ef Just1ce_i]'

84

”'tj.LaskJn he]d that "the extr1ns1c mater1a1 need go on]y S0 far as: to i

pursuade the Court that there 1s a rat1ona1 bas1s for the 1egls1at1on

B _wh1ch it 1s attr1but1ng to the head of power 1§voked 1n th1s ca§e 1n

aﬂsupport of 1ts va11d1ty"' However, R]tch1e J , w1th whom Mart]and and.:~.

: UV82;V Chevrette a

84, ‘(]976).68>D.L¢R.v(3d) 452- at - 496 aué;‘3'

' ‘HgEtgeon,JJ agreed found that the Ant1 Inf]at1on Act would be ultpa vzree,”

),.
o

‘

'Mar',‘Comments (1976) 54 Can Bar Rev., p 740.

"J,‘83.7’The Ant1 InfL3'1on Act was a neasure to counter doub]e d1g1t >

~inflation which Canada was experiencing at that time. In order -
‘to find out whether it (the 1nf1at1on) -caused an emergency or:
~ not, it was necessary to cons1der extensive material as ev1dence
~ While. it was widely agreed that inflation at a rate of 10-11%
per annum is-undesireable, not many people were prepared to rank ‘
such: inflation with either two great wars or ‘the depression .of
“the 1930's and accordingly proof of facts -to support or oppose
the measure ‘had become relevant. . For. detailed discussion see:

w"R B. Burlass, The Use of Extr1ns1c Evidence and the Anti- Inf]at1on'~g,'~

_Act Reference [1977) 9 Ottawa Law Rev. pp 177 to 191 and P.
Hogg, Proof of Facts in. Const1tut1ona1 Cases, (1976). 26 Un1ver51ty
of Toronto Law Journal, pp 386-403. Also see Ref. re @lberta ., .
. Leg1s1at1on (1938). 4°D.L.R. 433 at 438-39, A.G. Alta. v. A.G. Can.
- (1939) A 117 at 130, Lower Mainland Da1ry;Products Board v. .
Turner s Da1r Ltd (194]) 4 D L R. 209 at 216. T

. . ,“
ey .




except 1n an energency or CP]S1S “In his view;\when the. Act was read
Y P '
agalnst the background of the Nh1te Paper presented in Par11ament it

A becomes apparent that the Par11ament had passed the Act to‘combat an

emergency -~ Thls 1mp]1ed1y,\R1tch1e J. he]d that extr1ns1c mater1a1
. 1s re]evant and 1§? adm1ss1b1e espec1;“}¥ in cases.llke the one. under §
Adasucss1onv Beetz J., w1th whom de\Franpre . agreed d1ssented on
"'*,the quest1on whether the Act was. valid. In hlS op1n1on, for Par11a— ;f
ment to. rely on 1ts emergency power e u1red a c]ear 1nd1cat1on in the//

/

o title, preanb]e_or_n

. _—
the statute \that Parhament was 1nde/d

; 'powersf S1nce Par]1ament had not re]1ed on ‘7i3jr

ency power, 1n Beetz J! s v1e& \Z was not necessary for h1s

- iordsh1p to con51der whether the extr1ns1 mater1a1 prov1ded the baS1s ';j,

;~l.for a- f1nd1ng of emergency——though he d1d1c1te various passages from b ;f

vy .
l‘

"Hansard wh1ch suggested that‘the/government had not been re1y1ng on the

/ex1stence of an emergeney 1n 1ntroduc1ng and support1ng the Act 8

| \’Thus, 1t is fa1r to conc ude that he £00 was of the op1n1on that

v 3
s extr1ns1c mater]a] is not 1nadm1ss1b]e

In sum, 1t can be sa1d that accord1ng to Ch1ef Just1ce Laé/%n S

:*1nterpretat1on of the "peace order and good government c]ause jn;f,, -

_: the Anti- Inf]at1on Reference Case federa] Par11ament can_ use 1ts

”emergency_powers atnw1]] H1s approach and re]1ance on Russe]] has

- 85, ‘Ib1d at P 509 where h1s Lordsh1p has remarked that "a Judgement}-
‘ dec1ar1ng ‘the Act to be ultra-vires could only be justified by
reliance on very clear. evidence that an emergency ‘had not ar1sen

~when the statute was/enacted W L S

86, Ibid., seé pp 534-535.
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been a source'of'criticismffor many'87 The'judgements d% Ritchie and

o, J;)

- Beetz JJ. have genenaTTy been preferred as they are cons1stent w1th

.}’the preservat1on of bas1c propos1t1on @f Sect1ons 91 and 92 that |

7 there must- be a reaT1st1c limit on Teg1sTat1ve gower of Par]1ament

"vConcTud1ng h1s conments on the outcome of the Case ATbert S. Abe] has

'vaer stated

| Th1s is a notoriously landmark-decision. 'But vhat has it

%?.dec1ded the purely circumstantial question that notn1ng
Was produced suff1c1ent to overthrow parT1ament s.cons - -

88

dec1ded7 It has explored more thoroughTy than ever before

‘.the meaning of the general power; yielding it-is true no
jsat1sfactory or def1n1t1ve answer but setting out the
alternatives in a way that would stimulate and organ1ze C

further consideration which could lead to one. "It.has

clusion: that.an emergency existed by:reason of inflation. ;[ e
It has been- dec1ded that -the act's provisions standlng . :

v’ffaTone were . not.so 1nherent1y 1ncapabTe of application to

IAJ,;that the Tegws]at1on of the federaT ParT1ament to deaT w1tn a part1cu]ar f.;"

“of its author1ty as to the-peace, order: and: good government :

any matter open to parliament to. regulate as an exercise .

of Canada as’to. caTT for hon1ng it uTtra v1res "

VI, LIMITATION ON THE. FEDERAL/EMERGENCY PO‘ ER S

The onTy 1mportant T1m1tat1on on the federaT emergency power 1s '-:'}ﬁ?:;vf?‘]

: fgemergency shoqu be of temporary nature because:"the exerc1se of

“ftemergency powers amounts to pro tanto amendment of the Const1tut1on by

T7~.the unTTateraT act of the ParT1ament"

89 wh1ch 1n turn permlts the

: federa{%far11ament to Teg1sTate on matters wh1ch otherw1se faTT echu--

"s1ve1y under the prov1nc1a1 Jur1sd1ct1on There is notn1ng unusuaT

87.

'”See Mackenz1e J A The Ant1 InfTat1on Act and Peace, Order and

| - The Anti-Inflation Act Reference: Two Modes of: Canad1an FederaT1smi»

88.

(T977) 9 Ottawa Law Rev pp T76 182 ;fvw,; L N

l

B
“‘Good Government (1977779 Ottawa Law Rev. pp .169-175 and Lyon N., ‘_ﬂ!xﬁ‘

|

Questions, (1976) 26 Un1vers1ty of. Toronto Law- Journals P 409, 450

vaeT, AS. The Ant1 InfTat1on Judgement R1ght Answer to wrong !
e

__PertBeetz, J. in the Ant1 InfTat1on Reférence (1976) 68 D.L. R
452 at 528. : S



suddéh’and unexpected turn of events ca111ng for 1mmed1ate actlon

_Exp1a1n1ng the ratlona]e R]tchte Ji has sa1d

f, the po1nt H1s Lordsh1p remarked

By

about th1s 11m1tat1on as 11téral1y emergency has been def1ned as "a
|l90

-

and any steps which’ are‘taken to correct»the STtUQt]On ought*to be

temporary in character So. as to br1ng the s1tuat1on back to norma]

91 “_ -

- _he author1ty of Parl1ament (under the emergency powers)""
is limited to deg,]ng with critical conditions and the
necessity to whith they give rise and must perforce be
_ conf1ned to. ]eg1s]at1on of temporary characte '
v ' SR
However,.the d1st1nct1on between temporary and permanent . f«dj'

.'character of statutory measures 1s,qu1te thln and the usefu]ness of

th1s d1st1nct1on 1s prlmarlly forma] because an osten51b]y temporary :.V

. measure can be cont1nued 1n6force by the Parllament for a ]onger

t1me than 1n1t1a11y enacted wh11e an’ osten51b1y permanent measure

can be repea]ed at any t1me In hls.{hssent 1n the Ant1 Inf]atlon

o

‘e'Reference Beetz J 5 ra1sed the sameﬁdoubts when 1t was contended before

_

ph1m that bes1de other reasons, the measure'(Ant1 Inf]at1on Act)
'ytemporary in nature and hence 1s not ultra—vtres of Par]lament S

o poWer to(ﬁegls1ate dur1ng a per1od of nat1ona] emergency E]aborat1ng

92

. 592', Ib1d , at op 531 532,

‘5»90 Funk and Wagna]]s, P 208

i (1976) 68 b.L.R. (3d) 452 at 507

rd
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.Counse] for Canada has a]so 1ns1sted upon the temporary

nature jof the Anti- Inflation Act. I note that the duration -+

of the/act could, under'S 46, be extended by Order-in- Counc1]’
" with the approval of both. Houses of Parliament, although -

I am ot inclined to attach undue importance to this po1nt

Nonet éless, while it would be essential to the validity
‘of a measure enacted under the national emergency power

of P r]1ament that it, be not- permanent st1]] _the temporary

vertheless, no permanent measure had ever been upheld by-the

Courts und r the energency power | In The'Board of Commercé\gase,g3
/he 1eg1sia ion, to/contro] hoard1ng and prof1teer1ng caused by the
/' ‘economic cond1t1ons preva111ng after the F]PSt Hor]d war was held to be
unconSt1tut1onal The Pr1vy Counc11, wh11e ho]d1ng that the 1mpugned \ o
]eg1s]at1 n/was ne1ther enacted to meet Specidl conowt1ons ofF war' time: o
gnor the %eace t1me econom1c prob]em cou]d be character1zed as emergency,
elxy'was a]so 1nf1uenced by the ostenS1b1y permanent character of the pro-
ti{oosed contro]s S1m11ar1y, 1n the “new dea]" 4 cases, certain’ statutes
| twh1;h were enacted to dea] w1th the depre on of 1930's ra1]ed to

-

) ’;ffsat1sfy the "emergency \test because the1r Lordsh1ps were of the‘v1ew

vgfthat depress1on d1d qua11fy as genu1ne emergency However, 1t 1s fa1r ;‘5 L

to assume thaI the dec1s1on was a]so 1nf1uenced by the permanent nature <7fidd}; .

// *d}of the measures Thus, 1t is estab]1shed that 1n order to qua11fy as

4‘.,

"I egfederal emergency measure; a statute must not be of permanent nature and

E the Supreme Court 5 dec1s1on 1n the Ant1 Inf]atwon case reaff1rms th1s

(1922) 1. AC .-191

'i'f94 See ugra n. .»”f°"iﬁfv;»f::i,»“”
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.(',' o VILL EMERGENCY‘DOCTRIFE AND THE'#U%URE,' |
Between 1914 and 1976 Canada has been subgect to emergencyot

federa] ]egislat1on for about 4@ per’ “cent of the time. 95 Throughout

both Nor]d Wars and for a t1me afterwards, durlng the Korean War, at
&

the t]me of apprehended 1nsurrect1on and dur1ng m1d 70 S at the tlme .
‘ of econom1c cr1ses caused by 1nf1at1on, 1eg1s]at1on was in effect that

perm1tted the federa] author1t1es to dea] with the matters that are '

7/

‘ norma]]y under exc]us1ve prov1nc1a]w3ur1sd1ct1on‘ It,1s a,strange L

e

phenomenon to~take p]ace in a country wh1ch s comm1tted to federa]1sm,

4

' because excess1ve use-ef energency powers tends to weaken the concept

’ ': of federa1 pr1nc1p1e emb0d1ed in the B. N A. Act Another effect of they‘j'

‘ emergency 1eg1s]at1ons has been ‘the 1mp031t1on of restr1ct1ons on _;

~norma1 c1v1] i]bert1es by the government durlng war and 1nsurrecttenc~ N
emergency per1ods L ' [

. .

L For future a]so, no maJor chanﬂg can. be ant1c1pated because the'f?}'

‘&b‘ ‘e

Par]1ament and the federa] government are not at a]] hes1tant to sup—*’il

port overr1d1ng 1eg1slat10ns on th1s const1tut1ona] doctrlne and
courts have t1me and aga1n dec]ared chh enactments as va11d exerc1se3?’5

of power by Par11ament under Sectlon 9L, the open1ng words of wh1ch

perm1t the temporary transfer of any subJect by v1rtue of emergency

The frequent exerc1se of“emergency power by the federaT#Par11a— _~fff“m’

.

ment can- be curbed to an extent 1f the courts 1nstead of 1nterpret1ng_{ﬂ'v,.ﬁ

'vthe-”peace order and good government" c]ause 11tera11y,_thereby

_,95; Chevrette and Marx, upra n. 82 v 738
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' perm1tt1ng the federa] Par]1ament to ]egls1ate at w111, starts constru-
--ing it narrow]y Th1s approach \aga1n has - 1nst1tut1ona] 1mpedenents

. because Par]1ament 1n Canada 1s sovere1gn and ft shal] e extremely ;:,h'

fd1ff1qu1t for the courts to quest1on the w1sdom of Par]]ament S act1on :

'A]though ‘the Courts on many occas1ons in the past have dtsa]]owed

"federa] 1eglslat1ons based on emergency powers un]ess they vere meant

blg}hto cure some except1ona1 c1rcumstances wh1ch cou]d have put the naq1onal

b.11fe of Canada in unapt1c1pated per11 but there are court pronouncl,

itbeyond ]oca1 or prov1nc1a1 concern/or 1nterest and must form 1ts
' 1nherent nature to be’ the concern of the Dom1n1on as a who]e

“'wou]d mean that the federa] power under the peace, order and good

, "-y?that the subJect matter of the 1eg1s]at1on 1s of natwona] c8ncern ']To‘ o

Q government clause 1s not- res1duary but general 1n\nature and the Par11a- ﬁ’;

R "

llment can 1eg1s]ate on any matter un11atera1]y 1f 1t th1nks that the ,_;f*rf*

o ments wh1ch 1nd1cate that federa] Par11ament can va]1d1y ]eg1s]ate T

under the powers conferred by Sect1on 9] on - any matter 1f 1t "goes a

97 Th1s v

[

d'yffﬁoS%er and good government c]ause has var1ed over the years and 1t 1s far

‘”196f 'Although 1t is funct1ona]1y c1rcumscr1bed by the federal pr1nc1p1e

D

embodied in the Constitution and the written division of ] powers
. between the federal government and the Tlocal units, still the .
. preamble of the B. N.A. ‘Act .which recittes that the onsitution of

o ;.the Dominion’ w1]1 be similar.in Pr1nc1p1e ‘to-that O&f U. K‘, c]earﬂy

’.541’1nd1cates that any: un1t,ﬁfedera1 or prov1nc1a1 act1ng in its
' dappropr1ate Jurlsd1ct1onb? sphere enJoys soverelgnty See odge
v.R (1883) 9 App Cas ]17 Sy y \\,/

R 97,"‘A 6. Ontar1o V. Canada Temperance Federation: (1945;fﬂ C 193 at

. 06-205. Cited with approval in series of: cases/byithe Supreme

°°{7f‘Court of Canada»wh1ch have been 11sted inn. 2&c5upr

> -

. V]
TIg .

.'I’sum up, 1t can be sa1d that the 3ud1c1a] 1nterpretat1on of the peace,_hi'"ff- -
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from settied. Unless the concept of limited goVernment (a'govern—

ment working within the Constitutiona] framework provided byﬁa written

.constituion) is introduced in the Canadian polity which shou]d clearly-

enumerate various heads of legislative power and also provide, if so

desired, the specific grounds on which a state of nationaT emergency

¢ could be dec]ared which would make it mandatory for the federa]

- Parliament to fo]]ow "manner,.and form" before empower1ng 1tsq¥f w1th

L)
overriding emergency pofiers, 1t is hard to .imagine how federal Parlia-

ment could be discouraged to trench on prov1nc1a1 matters time and.

again. =~ - S,

© %
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CVIII. WAR MEASURES _ACT. - SUGGESTED CHANGES |

Nar Measures Act, which is des1gned to dea] w1th the emergency
“created by war or 1nsurreet1on, real or apprehended perm1ts the- govern-

mént to 1nterfere with the c1v1] ]1bert1es of the c1t1zen which is

v often excess1ve and unwarranted In order to eliminate the obnoxﬂoug

features of~the Act, 1t is desyred-that certain changés be made in the

nature and form,ot'statUte; Some of the destred changés have been
broad]y referred to beTow-‘ ’ | | ‘

(1) The app]1cetion of the War Measures Act to deal w1th insurrec-
tlon, real or apprehended be comp]ete]y e11m1nated : ThlS recommenda~
tton has been mnfluenced by three cons1derat1onsd-; - |

F1rst]y, such a prov1s1on is too conven1ent a remedy?for the
Ty . §:’ 3

" executive to curb or crush any dissent directed aga1nst the po11c1es of

the government in form of a social or po1]t1ca1'movement——an exercise

which is legitimate in.a cduntry professing to guarantee "pd]ittcal -

treedomS"% 1t can also be used to diyert attention from government

failures, if a group or organization is trying to.make an issue out of

- /
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it. Further, bOthvthe 1970 Canagian crises, and the emergency in'Indta
would indicate ‘that the Executive has a tendency,to use indiscriminately
or misuse such p0wers thereby caustng agony to 'scores of innocent
people. No doubt Parliament can stall such a, medsure by refus1ng to
g1ve its approva] but government majority 1n Par]1ament is v1rtua1
guarantee of Executive' s wishes. |

Secondly;'insurrection like armed rebellion as a ground for

declaring a‘state of national emergency under Indian Constitution is

peult to assess if the organiZ%d
.

resistance has any—i i lish a dlfferent government drgt

RN
is merely h1gh1lght1ng genu1ne ‘grievances. In any case, . the govern-
ment has suff1c1ent mach1nery to repeal force by force w1thout need1ng
any extraord1nary remedy a provided by the present Nar Measures Act

v_ Thlrdly, as dtscussed ear]1er, a country ‘such a$ Canada that

is well educated and typ1ca]1y p]ac1d and is geograph1ca]1y d1spersed

‘cou1d sat1sfactor1ly be controlled by Criminal. Code 1eg1s]at1on and

there is no need to have any emergency 1eg1s1at1on to deal w1th 1nterna1

disturbances .oy so called insurrection.

(ii) Even if it is decided to retain insurrection, real or s

’apprehended as. a. ground to invoke War Measures Act 1t 1s suggested

that prov1s1on shou]d be made-by which the’ Operatton of the Act cou]d

- be conflned to a part1cu1ar reg1on or prov1nce dependtng upon the

necess1ty and consent of prov1nc1a1 ]eg1s]ature As the s1tuat1on

‘;executTve all over the country. For example, in October, 1970,

-

stands today, if. the Nar Measures Act is 1nvoked to deal w1th an’ .
1femergency situation conf1ned to a- part1cu]ar Yegion of the country,‘ '
1ts consequent1a1 powers neverthe]ess wou]d ‘be available to the »
¢ I
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. although the War Measures Act was_invoked to deal with the crises '
N - caused by the‘F.t;Q.'tn the province of Quebec, the{ﬁ%p}ic Orders
RéQulationﬁ made thereunder could have been app]iedwto'any other group
! whether in.Quebec or in other parts of Canada.’ 98 ’ -
(111) The war Measures Act shou]d not have comp]ete precedence
oYer the Bill of R1ghts 93 Instead, dur1ng the ,time of emergency when

. the War Measures Act is in operatlon, the Execut1ve shou]d be empowered

0 1mpose "reasonable" restrictions on c1v1] 11bért1es and what is o

v

"reasonable" cou]d be dec1ded by the Courts cons1der1ng the necess1ty of :

3'the s1tuat1on 100 Conment]ng on the present pos1t1on of the Bill of |
Rights vis-a-vis the War Measures Act, Prof. Marx has said:'0" "when
"~ the government 1nterference with civil liberties is most 1ikeTy, - |

»protectlon of these 11bert1es is ]east avaw]able :

98. 'Under section 3 of the Publ\c Order Regu]at1ons

99. Section 6 of the Bl]] of Rights repealed sect1on 6 of the War
' Measures Act and substituted it with a new sectlon 6. C]ause (5) '
of the said section -provides that \
"Any Act or thing done or author1zed or any order or v
regulation made under the authority of this Act, shall be -
deemed not to be-an abrogation, abridgement.or infringe-
‘ment of any right or freedom recogn1zed by -the Canadian
Bill of R1ghts" - .

. This sﬁggest1on has a]so been 1nc1uded in the po11cy paper prqpent—
ed by the federal government during Constitutional Conference. in
. 1968. While discussing the limitations which may be imposed on
the civil Tiberties of the citizens during a per1od when the War
‘Measures ‘Act is in operation, it suggested that ' '(iii) no mention
-of any,. except1on (in"the Bill of Rights), thus perm1tt1ng the
- courts to determine what limitations are made necessary in times
~of crises (many of the guarantees in the United States Bill of .
< Rights are stated without qualification. Yet the ‘American courts
~~.  have recognized that some of them may be limited in times of war):"
' P.E. Trudeauy A Canad1an Charter of Human Rights, (1968) p 30.

©101. Marx, Supra, n. 48, b 727

LG
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(iv) Fina]fﬁ, Parliament can'exercise efteetive contro] over
the execut1ve actions during a per1od vhen the War Measures Act 1s in:
operation. It cou]d quest1q5 the government in the House as to the
neceSsitv of a part1cu]ar neaiure or could press for narrow1ngthe“
powers de]egated to the Governor-1n Council under the Act.

A]though Sect]on 6(3) of the War Measures Act prov1des that

when an emergency is proc1a1med a mot1on can be made 1n e1ther House

by ten members ask1ng that the proc]amat1on be revoked and that mot1on I

* is debated, but for more eff1c1ent par11amentary superv1s1on over the"

government it is desired, that the proc]amat1on of an emergenCy shdh]d
1tse]f operate to automatlcally requ1re a debate in the House and ¢

‘vatification of the government's act1on;»

P
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'CHAPTER, THREE

I. THE ENTRENCHMENT QUESTION = '

A. Introduct1on

Hav1ng enacted a B111 of R1ghts,] the 1ssue wh1ch is nou,con— '
“fronting the Canad1ans in whether or not 1t shou]d baxentrenched 1n¥
}the const1tut1on 2 And as is typ1ca] of Canadlan const1tut1ona11sm, ’
desplte efforts, no consensus has been reached on it. In th1s |

vChapter attempt has been ‘made to de11neate the trends and tendenc1es‘

/

o PR
‘regard1ng the entrenchment of a 81 I~ of\R1ghts, wh1ch,to some is -

\

~nothing but merely a "hollow dec]a tlon capab]e of d01ng more. harm"

than good" whw]e to others it is a guarantee of the1r 11bert1es and::%“
) / /

equa] part1c1pat1on in shaping and shar1ng of va]ues of Cahada/3<

g -
-Before such an e]aborat1on is aiﬁempted 1t sha]] be necessary to L
'br1ef1y out11ne the mean1ng, nature and- purpose of 8111 of R1ghts. o

_because the express1on cou]d -be used to des1gnate W1de]y d1fferent ,

e Jur1d1ca]tconcept1ons,_'

1

T .\B.‘ Bill of R1ghts - Its Mean1ng and Nature ffj,e'

811] of R1ghts as s common]y understood 1s noth1ng but a forma]
'_summary and dec]aratlon of the fundamenta] pr1nc1p1es and r1ghts of

| l1nd1v1duals The rIghts S0 conferred are’ d1fferent from the ordlnary

o

.89 E11zaba£h 11, cah ;E?-', o _;-j»f.'~‘

no
.

| Constitution here means Br1t1sh North Amer1ca Act ]867; as amended
up to ‘date. f . : AR SR

3. Bharadwaj, VK., Canada and Entrenched Bill of R1ghts -AfVisitor's-
- Viewpoint, (1972) 14 JOILI p 187, 189 _

3
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1ega] rights Which an individual enjoys because whilk an ordinary

legal r1ght is protected and enforced by the ord1nar laws of‘the
‘]and a fundam ta] r1ght 1s protected and guarantee genera]ly by
a wr1tten const1tut1on of a state Th1s is because t e fundamenta]

',1]aw or fundamenta] r1ghts are, offsprlngs of natura]‘]aw and

natural'r1ghts , i.e., of ) Taw Wthh stands above the pos1t1ve 1aw B

a~ 3

'created by the po]1t1ca1 S erelgn and of a r]ght Wh]Ch 1s antecedent '

Ll

‘to the _political society 1tse1f be1ng the pr1mary cond1t1on of any

c1v1112ed ex1stence As these r1ghts are guaranteed by the\gonétltut1on S

' ¢
' 1tse]f they can ne1ther be a]tered by any otner sta ute nor can tﬁ%y

‘ be suspended arb1trar1]y, unTess the Const1tut1on 1tse1f makes any
'such prov1s1on Further, be]ng a part of ‘the fundanenta] and para-fl
-"mount 1aw of land, no organ of the state - Execut1ve 1eg1s1at1ve or

‘ ffJud1c1a1 can act in contravent1on of such r1ghts and any state act1on Ry

- wh1ch 1s repugnant to such r1ghts is vo1d 'ff 'jfl :‘%'\ o '1jf7

In fact, no right- can be sa1d to occupy a suprene]y em1’ent
-pos1t1on or can be c]ass1f1ed as 'fundamenta]' 1f 1t can be overrldden d:

by the 1eg1s1ature and if there 1s no author1ty under the Con t1tut1on gas

S to pronounce a 1aw 1nva11d where 1t contravenes or v1o1ates su h r1ghts

ud1rect1y or, 1nd1rect1y Accord1ng]y, an entrenched 81]] of R1rhts is"

ﬂnecessar11y accompan1ed by an extens1ve r1ght of. Jud1clal/fe e, .

iew

flvpC;i Purppse of B1]1 of R1ghts - Amer1can and Br1t1sh Points of
g The obJect beh1nd the 1nc1us1on of certa1n 1nd1v1dua1 ‘rights| in.
a b1]1 of. rlghts 1s to estab]1sh a ']1m1ted“governnent' i.e., a |
governmenta] system in wh1ch abso1ute power 1s not vested in the hands

_of any of the organs of ‘the state “The concept of 11m1ted governmvnt
- is whatvthe Amer1cans know_as_ awgovernment of,laws and not of_men

N -
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"and which is based on the sovere1gnty of the peop]e 4 This concept

'belng the ant1thes1s of the Eng]1sh doctr1ne of par]1amentary sovere1gn—v'

ty, can be exp1a1ned only if an ana]ys1s of the. 1deolog1ca1 d1fferences .
1nvo]ved in the two concepts is unﬁertaken - "
In Eng1and the birth of modern democracy was. due to the protest -

aga]hSt the abso]ut1sm of an autocrat1c execut1ve and the Eng]1sh

"people d1scovered 1Q par11amentary sovere1gnty an adequate solutlon of

'g-the prob]em that faced them

The Eng]1sh po]1t1ca1 system is founded on the un11m1ted fa1th of

O

o the peop]e in: the good sense of the1r e]ected representat1ves and

Ay

dthat fa1th does not seem to have waned through the ]apse of centur1es
‘jOn the other hand the found1ng fathers of the Amertcan Const1tut1on
ii}'had the pa1nfu] exper1ence that even a representatlve body m1ght be .-~td”
d{-]tyrann1ca1 partﬂcular]y when they were concerned w1th a co1on1a] -
;;emp1re Thus the Dec]arat1on of Independence 19776 recounts that the
B object of - the Br1t1sh K1ng was the "estab11shment of an abso]ute
:_Atyranny over (co]on1a]) states“ and how the Br1t1sh "1eg1s1ature

.'ji(attempted) to extend an unwarrantab]e Jur1sd1ct10n over us

Hence Wh’]e the Engl1sh P80p16, 1n the1r f1gﬁt for freedom ,d-r“"”

) aga1nst autocracy stopped w1th the estab]1shment of ‘the - supremacy of

}ythe 1aw6 and- of Par11ament as the so]e source of that 1aw 7 the Amerxcan"

~F

'4} Const1tut10n of Massachusetts, 1780 Art XXX reproduced in B

 ‘Schwartz, The Bill-of Rights --A Documentary History, Vol I, (197])
.p 339. Also see Marbu;y_v Mad1son_(]803) 1 Cr. 137(]63) i

-5, See Ib1d at pp 252 254,

'»6.‘ _Magna Carta,‘12]5

7.” Pet1t10n of R1ghts, ]628 Bl]] of Rxghts, ]688

. Ey

~



had to go further and to assert that there is to be a la

 the Tegislature. itself and that it was the restraint of this

ﬁautocracy wh1ch are 1nherent in human nature 1tse1f
' o Exp1a1n1ng the purpose of Amer1can B111 of R1ghts, Justlce

"Jackson has sa1d in Board of Educat1on v. Barnette 8

106

superior to.

'. wr1tten 1aw that cou]d on]y save them from the fears of abso]ut1sm and

3

fThe very - purpose of a B1]1 of R1ghts was to w1thdraw certawn ST
. subjects fromthe vicissitudes of political controversy, to
'“p]ace them beyond the reach of magorttles .and’to estab11sh,i
~ . them-as legal-principles. to be applied by ‘the courts. - One's:
1;r1ght to 1ife, liberty and property, ‘to free speech, a free. .~ ..

SR press, freedom .of worship and: assemblys: ‘and other funda-: - :
- mental rights may not-be submitted to- vote, they depend upon-_{ g

]Tthe outcome of . ngwe1ect1ons

’:‘So the Amer1can 8111 of R1ghts is- equa]]y b1nd1ng upon the ]eg1s1a-bfa_-

.’ijll_ture as upon the Execut1ve The Job/’f protect1ng the r1ghts and
.:iffreedoms secured by the Amer1can 81]1 of R1ghts 1s entrusted to the
..thud1c1ary armed w1th the power and duty of 1nva11dat1ng any ]aws 1n—v1ti'h;eid::

: eu:frvng1ng upon these rlghts and freedoms, wh1ch may on]y be mod1f1ed B Do

-~‘;through the process of const1tut1ona1 amendment From th1s, 1t is

2

’”‘13b:‘fa1r1y obv1ous that a 811] of nghts on’ the Amer1can pattern is. d1rect1y:, S

vﬂ*d11nked up w1th the process of const1tut1ona1 amendment and 1nd1rect]y

| w1th the Const]tutlon of the supreme Jud1c1a1 author1ty 9

: *a In Eng]and on the other hand the Con§t1tutlon is- unwr1tten and

1t does not have a code of fundaménta] r1ghts Th]S, houever, does , ‘~

"'not mean that 1n Eng]and there is.no recogn1t1ongpf those r1ghts df

,ﬂthe 1nd1v1dua1 w1thout wh1ch democracy becomes mean1ng]ess -Asf o

. w;'8 ‘ Board of Educat1on V. Barnette (1943) 319 U 5 624

f,Q;’. P1geon Lou1s Ph1]11pe The Joint Comm1ttee on Human nghts, (1948)i:ﬂ R

.26 Can “Bar Rev ,,p 706 7]2



L ’to be b1n 1ng upon the execut1ve and not upon Par]]ament

BT R |
‘e1sewhere the jud1c1ary is the guard1an of 1nd1v1dua1-rights in

107

Eng]and too but there 15 a fundamenta] d1fference wh11e the JUd1C1—.

ar;}has fu]lest powers to protect 1nd1v1duals aga]nst executlve

tyranny, 1t is power]ess as aga1nst ]eg1s]at1ve aggress1on 1f any,,

-»upon 1nd1v1dua] r]ghts Further the Eng]1sh ]eg1s]ature be1ng

theoret1ca11y fomn1potent'; there 1s no ]aw wh1ch 1t cannot change

Consequent]y, there 1s no r1ght whlch may be sa1d to be 'fundamenta]'

1n the proper sense of the term A]though there are proc]amat1ons of |

certa1n 1nd1v1dua] rlghts in some const1tut1ona] charters and docu- 1‘

ments 11ke Mugna Carta and the BtZZ of'Rtghto, but these charters

were mere]y dec]aratory of the ex1st1ng common 1aw and were 1ntended

S the res1due of freedom 1eft after the restr1ct1ons p]aced on the

\\

-

1ng the polnt House of Lords has remarked]]

A]] the Courts today and not ]east th1s House are as’ - g
-jealous as-they have.ever been in. upho]d1ng the ]1berty

. of the subject. ,But that Tiberty is.a liberty confined

arid controtled by law... It is a regulated freedom..
In the constitution-of th1s country, there are no-
‘guaranteed or absolute rights. The safeguard of,

-~ - British Liberty is in the good sense of the peop]e and in
~ o .the system of representat1ve and respons1b]e government i}

~-which'| has been evo]ved

.SiThus, the supremacy of Par11ament and absence of the r1ght of

Jud1c1a1 rev1ew to the Courts ]eads to the query as to what protectsi

&, R

.

o ”‘Thus at any tlme the r1ghts of c1t1zens 1n England are nere]y :

act1v1ty of the c1t12ens by the 1eg1s]ature are def1ned ]q_ E]aborat-~

\
\

FZ_]O See D1cey, Law of the Const1tut1on, 10th Ed B ch V A]]en,

“in the’ mak1ng) (1947), p 252

g“b

Law_"“

'»TT1 L1vers1dge v Anderson,'(1942)VA;C1c206,Ipét LOPd‘WYith};‘ff,;”d
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1nd1v1dua] 11berty 1n Eng]and agalnst the 1nroads of omn1potent Par11ae
ent The answer, accord1ng to a]sbury 1s that in, 5ﬁg1and "It is |
we]] und&rstood that certa]n 11bert1es are- h1gh]y pr1zed, and that in ='f-
consequence Par11ament is . un11ke1y, egtept in emergenc1es to pass S

]eg1s]at1on const1tut1ng a ser1ous 1nterference w1th them 7’Thé f_;

| ? 1nord1nate ]ove for 11berty, cher1shed by Eng]1shmen, for centur1es,

't.,  A. Introduct1on‘;'

enab]es them to ho]d the Just ba]ance between power and ]1berty

Even 1n England now there 1s gather1ng momentum towards a wr1tten ;ff

B11] of R1ghts 13 :_=hﬁl*“:f 'l:; 3 7; ‘,'~:)"

f‘Iig’:tANAbrAn BILL'OFhAIGHTS-*f”Sf?VT

There are few prov1s1ons under the Br1tlsh‘Nortn Amer1ca Act14

-

"l;a: Wh1ch exp11c1t1y confer any fundamenta] or 1nd1v1dua] rtghts on the f‘

/

: c1t1zens of Canada Th1s 1s not s0° because of the 1nd1fference of’

the fathers of Confederat1on towards the r]ghts of tne 1nd1v1dua]s butjfy,*""w:

because they thought that under the par11amentary democracy based on ;7»1“
true Br1t1sh trad1t1ons such a guarantee was ne1ther degtreab]e nor ﬂf:

fea51b1e ' To make certa1n that the Br1t1sh Common Law traditwohs are _fitf»‘

) ts» adequate]y embod1ed 1n the B N A Act they 1nd1cated 1n the preambie

Bl

that the const1tutlon of the Dom1n1on wou]d be "s1m1]ar 1n Pr1ne1p]e SR :

to that of the Un1ted K1ngdom Neverthe]ess, the B N A Act d1d

guarantee the rlghts and pr1v1]eges of denom1nat1ona1 schoo]s under

o .]2.; a]sbury, Law of Eng]and IVth Ed Vo 1 8 para 828

f13§ jSee Wade and Ph11]1ps, Const1tutlona1 and Adm1n1strat1ve 1aw
o971, P 510 -Z_ AN LA “.; .. . :

‘vft ‘14..;Here1nafter referred to as the B N A Act ;



Sect1on 93’ and the 11ngu1st1c r1ghts regard1ng the use of Eng]1sh and

‘10,9‘

French ]anguages in ]eg1s]at1ve and Jud1c1a] proceed1ngs in Quebec R

1 nand the federa] Jur1sd1ct1on Bes1des these prov151ons the-other

L restr1ct1ve prov151ons are contalned 1n Sect1on 20 - ensur1ng an

annual sess1on of Par]]ament Sect1ons 51 51A and 52 - representat1on

of popu]at1on and Sect1on 99 - guarantee1ng the tenure of super1or

%

court Judges Apart from these restr1ct1ons, the prov1nc1a] 1eg1s1ature -

xv‘_ and the federa] par]1ament w1th1n the1r Jur1sd1ct1on as out]wned in “"

- the B N A. Act were deemed to have un11m1ted power

:7d“\fB Imp11ed B‘]] of. R19hts - Pre 1960 Per1od f’f"

i . B

A]thgfgh the courts have acknow]edged the supremacy of the

'.-]eg1slature and the Canad1an 8111 of R1ghts was enacted on]y in 1960

- “;they have at t1mes acted to 1nval1date 1eg1s1at1ons wh1ch purported

3v‘;3to encroach upon the c1v11 11bert1es of the c1tlzens However, as ; :

*:l?the powers of the Jud1c1ary 1n Canada are 11m1ted n a]] such cases.

rﬂ.the wmpugned statute or regulat1on was dec]ared vo1d not exc1us1ve1y

'f;;on the ground that 1t 1nfr1nged 1nd1v1dua1 r1ghts of the c1t12en or/

- the 1eg1s]ature wh1ch enacted 1t Neverthe]ess sone of the Judges

~lf.draw1ng author1ty from the preanb]e to the B N A Act have dec1ared

'f;_the group but becuase 1t was beybnd the Jur1sd1ct1ona1 competence of df

| *{t:the 1mpugned enactments 1nva11d a]so on the ground that they trans—u~‘4"

';’_1egressed some-. of the bas1c r1ghts of the c1t12ens wh1ch are essent1a1

- ffor hea]thy funct1on1ng of par]lamentary democracy 1n a- state Ihf~f' :

"ﬁthe fO]]0W1n9 Paragraphs some such dec1s1ons have been rev1ewed Théytf_‘"'“'

' *rwould 1nd1cate the Jud1c1a1 approach towards c1v11 llbertles dur1ng a _"

béper1od whentherewas no express guarantee of any fundamenta] r1ghts fhf

ﬁ1n this" country



"”7?.ﬂﬁthe nature of the 8111 and remarked ]6 }?5'. ‘5<A725 ddt°v?d':did

(;' R | G : | R ."HO'

“1In one of such cases (Re: Alberta Statutes —’]938) the court

was 1nv1ted to test the va11d1ty of three B1]1s passed by the: A]berta

Legls1at1ve Assemb]y in 1937 and wh1ch we(S‘a part of ' gene al scheme

5'°of ]eg1s]at10n,the basis of wh1ch was ‘the A]b i 'oc1a1 Cred1t Act
: One of the B1lls was ent1t]ed "An Act to, ensure the Pub]1cat1on of )
Accurate News and Informatton” and sougﬁ?'to 1mpose two mandatory
vlob11gat10ns on the newspaperS}pub11shed from the prov1nce In the
d”f1rst p]ace the newspapdrs were to pub]1sh whatever news. 1tem or state-'
:fments g1ven to them by the cha1rman constttuted under the A]berta |
‘.eSoc1a] Ered1t Act and second]y, the cha1rman act1ng under the powers
‘lconferred by Sectlon 4 of the B1]1 tou]d force the newspapers to : -

d1vu]ge the source of 1nformat1on of a partlcular news 1tem pub11shed

'by the newspaper and the names and addresses of the persons assoc1ated

"i;w1th 1t As the 811] had presupposed, as a cond1t1on of 1ts operat1on, .

'3fthat the A]berta Soc1a] Cred1t Act had been va]]d]y enacted but the

':RffCourt had dec1ared 1t ultra vtres the court held that the “dependent

G

‘.;,and anc1]]ary ]eglslat1on must fa]] w1th 1t” A]though 1t was L

'?suff1c1ent to d1spose of the quest1ons referred to thetr ]ordsh1ps,

V't'Duff CJ w1th whom Dav1s J agreed made sone further observat1ons on J;f”j;,,“‘*

&

s (1938) S.CR 100ﬁ e
16.. Ib1d , at p 3330 et e

BRI



';Judgement emphas1zed the fundamenta] nature of free express1on and '}A

-

The preamble of the statute (the B.N.A. Act) moreover,
“shows lainly enough that the Constitution of the Dominion
,,13 to be similar ip principle £o0 that of the United Kingdom.
" The Statute contemp]ates a par]1ament ‘working under the
. influence of pubyic op1nxon and public discussion:  There

can be .no:controyersy that such institutions der1ve their

%+ efficacy from fr e pubiic discussion of affairs, from .

i criticism and anbwer and counter criticism, from attd
4 upon policy and administration and defence and counter

© /7 attack: from the fieest and fullest analysis and examination

from every po1nt of view of po11t1ca1 proposa]s

and to 1mpose any restr1ct1ons on free f]ow of 1nformat10n wou]d amount

‘;,to what h1s Lordsh1p descr1bed as tak1ng away "the breath of Jife for

‘Par11ament Y 1nst1tut10ns",]7 Cannon J R who de]xvered a separate

. without affecting the right-of the people to. be informed - |
i through sources independent of: the. governnent ‘concering o o
- matters of public interest. There must-be untrammelled ~ "
- publication of news and political op1n1ops ‘of the political -
- ‘parties contending for. ascendancy. . Democracy- .cannot
~ be maintained- without its foundat1on5 free public -
~opinion and free’ discussion. throughout the nation of all".
- matters affect1ng the-state within the ]1m1ts set by 4
. the cr1m1na1 code and the common 1aw SR v

}:'In Samuar V. C1txggf Quebec, the Supreme Court of Canada

A
i

Mfii1nva11dated a by 1aw prJ%§b1t1ng the d1str1but1on of any wr1tten

N

d.€};11terature in the c1ty of Quebec w1thout the prlor approva] of the o

K waC1ty po]1ce on the ground that 1t was beyond the Jur1sd1ct1ona]

’5[competence‘ﬁ¥ the prov1nc1a] 1eg1s]ature to ]eg1s]ate on the matters

- lf}tconcern1n3 cenSorsh1p and re11g1on A]though the court (5 4) dec1ded

"*;]18 -Ib1d at pp 145 146

":,j.19 (1953) 2]S.CHR.‘299.~-

R - S 1

= sa1d.18
o fFreedom of - d1scuss1on is essent1a1 to en11ghten pub]1c ‘ ';.- P S
. opinion in a democratic state; itscannot be curtailed - e / ’



5 fdand went on to assert that not even Par11ament much ]ess a prov1nc1a],mﬂg'

\ ;'f: O Ib1d at P 329 o S
‘”7;h2] (]957) 3 C R 285 a]so known as the "Pad]ock" Case

o 24._.__-1b_1q__ at v, 328

of the Communlst1c Propoganda Actowh1ch made 1t 11]ega1 to use. 2

| house for thé"propogat1on of Commun]sm or Bo]shev1sm, was cha]]enged

h;a]so and remarked23 't"'.' ) S f ug

»tzz (1923) s c R 681 | ':_;:-_;*v-c;_.ai i_tm“;sf":fsiiyfiwffdlfy,_;:]‘LﬁV

the 1ssue}on the ground of Jur1sd1ct1on Rand J eiabbrated the

freedom/ﬁf‘speech aspect of the case and said: 20 o « e - oo
Str1ct1y speak1ng, civil r1ghts arise from pos1t1ve law, :
but freedom of speech, religion, and the inviolability

" of the person, are or1g1na] freedoms which are at once .
 the neéessary attributes and modes of self- expression E : . 5
~of human: beings and the primary conditions of the1r ' ' R ST

, commun1ty life within a legal order T : B S
21

'51m1]ar1y, in the case of Sw1tzman Ve E1b11ng, the vaTidity

G

dThe Supreme Court of Canada d1st1ngu1sh1ng an ear11er dec151on of
- .:Bedard B Dawson2 he1d that the 1mpugned 1eg1s]at1on was W1th respect ;

i to. cr1m1na1 Taw - and thus beyond the 1eg1s1at1ve competence of the o

Prov1nce of Quebec rAbbott-J however wewghed other cons1derat1ons R R
_ 'The r]ght of free expression of opinion: and of cr1t1c1sm,~_

- upon-matters: of&pub11c policy akd public adm1n1strat1on, R o _
“oand the right to’discuss and whether they be social, economic, - L

.~ or political aré essential to the worklng df par}1amentany ‘_ffa‘._ S
- -democracy such‘as ours. L o L -‘»2/, T

1 "5]eg1s1ature cou]d abrogate such a r1ght A Support for th]s v1ew- <A

't?po1nt can be found in the Judgement of Rand J , W1th whom Ke]]ock J }* A

3 Supra, w2, e 6. T I A
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~ Another case decided before 1960 and which deserves a special

25

mention is that of Roncarelli v. Duplessis. In this case the

ansWerabi]ity of the executive for tte acts ddne»wtthout legal justift-
cation was str1k1ng]y 11]ustrated Roncaré]]i was proprietor 0 .
restaurant in ‘Montreal who, as a Jehovah S H]tness h1mse1f had acted

_as. bondsman for a 1arge number of his co- re]1g1on1sts When h1s -,?\\;’2/

licence was cance]]ed 1n 1946 Roncarelli brought an act1on aga1nst

the Prem1er Maurice Dupless1s on the ground that h]s{llcence was
cancel]ed at the 1nstlgatnon of the Prem1er who had ordered the
s . 'cance11at1on as Prem1er and as Attorney Genera] of the Province.

Theatria1~3udge}a1]owed the E}a]m, the court of Appeal dismissed the
action-and finally the Supreme Court decided (5:3) in favour of the

o

. y Qp]aintiff and awarded him@damagee of $25,000.
V-ADf o v The majority held thdt the Premler had acted in‘a private capac1ty,;
| nd not in the exerc1se of -any of h1s off1c1a1 powers. There was no‘
v,¥}ega1 ba51s for it and no‘statutory Ju§t1f1cat1on for 1t. In the
churse‘Of his judgement Rand: J. aeserted,that the act of the Premier
‘_wa "a gross abuse of ]ega] power His Lordshtp-further'held'

L Ihat, in presence of expand1ng adm1nlstrat1ve requlation
N ’ Jof economic activities, such a step its consequences - _
-~ are to be suffered by the victim q t recourse or ‘ L

remedy, that an adm1n1strat1on according to law is to be 2o
superseded by action dictated by and according to
arbitrary likes, dislikes and-irrelevant purposes of

Y pub11c officers acting beyond their duty, would signalize -
theﬁ inning of disintegration of the rule of-law as a
ffundamenta] postulate of our Const1tut1ona1 Structure S

25. (1959)°S.C.R. 121.

. 2. Ibid,agple2. . o .
o | s - ’ “. - '
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This case is perhaps the most striking of the Supreme -Court

PRV

i

dec1s1ons which uphold the "ru]e of law" in Canada and in turn the

)‘2

bas1c postu]ate of the Bill of R1ghts - - | R

other cases'hamely, Birks and Sons (Montreal) Ltd. v. City of Montreal;

Winner v. S.M.T. (Eastern) Ltd

Bes1de§ the cases br1ef1y referred to above,;there have been
| ' 28

29 30

Re Drummond and Wren3Y and Nobe] and -

~ Wolf v. Alley

e .
31 where the courts have protected 1nd1v1dua1 S r1ght

concerning fheedom of re11glon and c1t1zensh1p; In Re Drummond, the

a

Court citing international charters such as the Atlantic Charter and

the United‘Nations' Charter and referring to the statements of con-

temporary world 1eaders,.dec1ared a racia11y—festrictive~coyenant%g”X\
. : ’ o ‘«\\

as opposed to-public policy and consequently void. Simi]ar iSSuE'WaS/

// " “’

before the Courts in the Nobel's case where the covenant was ded]ared

vo1d because of the uncerta1nty But in none of these cases the cdurts '

7

| recogn1zed 1nfr1ngement of c1v11 11bert1es as an 1ndependent and (\J/ '

suff1c1ent const1tut1ona] doctrlne to invalidate an Act, Regulat1on or

27,
28.
29,
30..
3.
32,

(1951

by ]ai//—h\vjssr the Judges on occas1on did 1ay empha51s on the civil

R

' Tarnopo]sky, .S., The Canadian Bill of R]ghts, (1975), p 122. -

(1955) S.C.R. 799. P

(1951) 9.C.R. 887.

S

)
(1945) 0.R. 778 (H.C. |
) S.C.R. 64. - TS S

The covenent in‘question forbade the buyer of a land to re-sell
it to "Jews, or to persons of objectioniﬁje nationality".
R ' . | &

-

[_ | . | )



15
libertarian aspects of case and Abbot J.'s dictum in the Sn1tzman S
case33 is st111 regarded as the strongest support wh1ch ever cane
from the bench for the cause of c1v1]\11bert1es in Canada. |

| Thus as the judicia1~pronouncement outlined above.indicates;
even before the enactment of the Canadian Bill of R]ghts in 1960 the.
Courts of Canada did protect 1nd1v1dua] S ba51cﬁr1ghts on the bas1s

,of-"Imp11ed Bill.of R1ghts” doctrﬁhe. The enactment of a Bill of

Rights has given a formal shape to 1nd1v1dua1s rights and’freedoms.

.'But whether th1s enactment has been ab]e to accomp11sh 1ts 1dea1s 1s o

quest1onab1e and requ1res an analys1s of its effect1veness However |

" a brief ]egts]at1ve history of the: Canaglan 8111 of nghts wou]d not

‘_ be out of p]ace before 1ts effect1veness is d1scussed

C. Legls1at1ve H1story of the Canad1an 811] of R]ghts .

After wor1d war II, notlceable 1nterest in, and concern for the
gprotectton of certa1n human r1ghts and fundamenta1 freedoms began to

' 1ncrease 1n Canada Th1s 1ncreased concern can be attr1buted to the

,wor]d w1de 1nterest 1n these va]ues 3 The adopt1on of the draft

, "‘1nternat10na1 dec]arat1on and covenant on human r1ghts by the Comm1ss1on

—t
AR

/ ~t33; Supra, n. 21

 34. See Brew1n F. A ;A 8111 of R1ghts Imp]1c1t in the B.N.A. Act
' - {1957), 35 Can. Bar Rv. ,p 557, -However the "Implied Bill of -
Rights" theory never got support from the majority of the members
."of the court and has mostly been invoked as a subsidiary argument
in the opinion of the judges who adopted.it. (See Ybema S.P.
Constitutionalism and Civil Liberties, (1973), p 200). Also
- see Schmeiser, D:A., The Effective Rea11zat1on of €ivil and
Political R1ghts in Canada, 1968, 33 Saskatchewan Law Review, .,

p 180.

35. Tarnopolosky, Supra, n. 27, p 43.
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on Human Rights of the United Nations was.the starting point»for the

36

Canadian Bill of Rights The other factors which were instrumenta]

in mov1ng Canada towards a forma] enactment guarantee1ng the bas1c
r1ghts were the deportat1on of Japanese Canad1ans from the West Coast
and the arrest of a Soviet spy and h1s tr1a1 becaUSe these two

incidents, to an extent, exposed the myth thet 1nd1v1dua1 rights and

N

'freedoms are adequate]y-proggfted under the Canadian system,37

oo
&

In tZe federal- ﬁar11ament the 1ssue was f1rst raised 1n 1945

‘and on M 26' ]947 the House of Conmons adopted a reso]ut1on setting

’up a sbec1a1 Joint comm1ttee of the Senate and the House of Commons
- on. human r1ghts and fundamenta] freedoms The report of th1s conm1ttee S

was- 1nconc]us1ve but adv1sed aga1nst adopt1on of a 811] of Rights, -

38_)in»ft

)

-.whethe¥ federa]]y enacted or by amendment of the Const1tut1on
':1950 the Senate comm1ttee on human r1ghts and fundamenta] freedoms
j(the Roebuck comm1ttee) reported the adv1sab111ty of a BJ]] of R1ghtsf |
It recommended that because of the Const1tut10na] d1ff1cu1t1es, the ;
entrenchment of the B111 of nghts s un11ke1y, a federa] Bill shou]dp‘h
be prOV1S1ona11y enacted 39 '} . h‘ | " J ' v' L
However, 1t was not unt1] September 1960 {when’BiTt-C-GO for 7
!_"the recogn1t1on and protect1on of human r1ghts and fundamenta] ~A

'_ freedoms" was . 1ntroduced in the Par11ament by - Hr John G D1efenbaker,

36, See specia] editorial, (1948),p26 Can. Bar Rev., p 702..
37. See Tarnopo]osky upr n. 27 p 4. |

'38. H.D. Diabates (Can.) May 16, 1947, and 26,. 1947, pp 3184, 246
- and 3478. . . S , o

39; Tarnopolosky, Supra, n. 27, pp»12—14(/*—“\\\\\\ o - ‘
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former Pr1me M1n1ster Mr vDiefenbaker first raised the issue in
Par]1ament in 1945 and then as leader of the Progressive Conservat1ve
Party in. the e]ect1ons of 1950 he' prom1sed the 1ntroduct104\\t such a
B1]1, 1f elected. The B}]] C- 60 was W1thdrawn after the first read1ng
to give 1nd1v1dua15 and groups a chance to study its 1mp11cat10ns
It was. re1ntroduced as- 8111 C- 79 for: second read1ng At the end of
the debate a. House of Commons spec1a1 comm1ttee was set up to study
the B111 and rece1ve representat1ons on 1t R | V
dv Fo]]OW1ng the report of the Commlttee which suggested sone
tﬂlvr changes, Bl]] C 79 was g1ven an unanlmous thtrd read1ng on August 4
’-.]960 Next day 1t was passed by the Senate and rece1ved the Roya]
"’-ASS.ént,onAusustJO L Lk
.D”, The Actua] Prov1s1ons i :.}y":“h ,},fh L ‘j. !‘.$\<g;1:;‘ |

In a: hwgh sound1ng preanb]e, the Par]1ament expresses 1ts R

des1re to enshr1ne the fundamenta] freedoms and human r1ghts 1n a )

A

Canad1an B111 of R1ghts "wh1ch sha]l reflect the respect of Par11a_ i e

. Jf ment for its const1tut1ona1 author1ty and wh1ch sha]] ensure the

AR ICT S U TEn BN T AUCTRRE Y INEE SRS RIS 1 A

protectlon of these r1ghts and freedoms in Canada Part I of the
o Act contalns the 8111 of R1ghts Sect1ons 1 and 2 read. as fo]1ows
17 It is hereby recogn1zed and dec]ared that in- Canaoa there have
o ex1sted and shall cont]nue to ex1st w1thout d1scr1m1nat1on by reason .

of race, ngtlgpa1/6r1g1n 7olour, re11glon or sex, the fo]]ow1ng o

' human rights and fundamenta] freedoms “nanely, o

(a) the r1ght of the 1nd1v1dua1 to 1ife, 11berty, secur]ty of
the person and engoyment of property, and the r1ght not ‘to

?be‘deprtved thereof}except by due process oftlaw,




. : @

fS'“.A

*the r1ght of the 1nd1v1dua] to equa]1ty before the ]aw and
"the protect1on of the ]aw, - | B

c) freedom of re]1glon, B

Q.
~—

freedom of speech' »

(

( .

(e) freedom of assemb]y and assoc1at1on and
(f) freedom of the pr%és f; ,}f f_ i i ' 1; 1 3"1"* o
:2 Every ]aw of Canada sha]], un1ess 1t is express]y dec]ared by anvﬁ

‘Act of the Par]1ament of Canada that51t sha]] operate notw1thstand1ng

?the Canadtan 81]] of R]ghts, be so contrued and app11ed aé not to -

abrogate abr1dge or 1nfr1nge or to author1ze the abrogat1on,‘abr1dge- o

ment or 1nfr1ngement of any of the r1ghts or freedoms here1n recognlzed‘_ ff:-b
fand dec]ared, and 1n partlcular, no ]aw of Canada sha]] be construed |

'or app11ed so a§ to

I;(a)”authorlze or effect the arb1trary detent1on, 1mpr1sonment ‘d

g or ex1]e of any person,.
‘~fb (b),lmpose or author1ze the 1mpos1t1on of crue] and unusua] treat4 REe

1‘ment or pun1shment S " f%f. 5?2:5
Cf_(c)*depr1ve a person who has been arrested or. deta1ned .
(1) of the rlght to be 1nformed prompt]y of the reason for h1sia,,’e; L

arrest or detent)on,

IC‘(i1) of the r1ght to reta1n and‘jnstruct:counselwithoutvdelay;~"
~v(iif) Of‘the remedy.by Way‘of habeas eorpds for the'determtnaﬁ
‘ t1on of the va]1d1ty of. h1s detent1on and for his re]ease -

1f the detent]on 15 not Tawful; -,

Aw(d) author1ze a court tr1buna1, comm1551on, board or other

authorlty to compe] a. person to g1ve ev1dence if he is den1ed o

~
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| counsel protectlon aga1nst se1f-1ncr1m1natlon or other
e .const1tut1ona1 safeguards, | R
;(e) depr1ve a person of the rlght to a‘fa1r hear1ng in accordance>
. '_w1th the pr1nc1p1es of fundamenta] Just1ce for. the determ]nathﬁ'
t t1on of hlS rwghts and ob]1gat1ons, y:-;”“"rd'”' .
.v(f) depr1ve a person charged w1th a: cr1m1na] offence of the r1ghtrh;_'
.d'Jto be presumed 1nnocent unt1] proved gu11ty accord1ng to the‘}"
'Lilaw 1n a. fatr and pub]uc hear1ng by an 1ndependent and o
"'.:plmpart1a1 tr1buna], or of the r1ght to reasonab]e ba11 w1th— g
et ;tfout Just cause or S . - |
® :!(gjfdepr1ve a person to the r1ghtvto the ass1stance of an 1nter-
U"f_:preter in any proceed1ngs in wh1ch he is. 1nvo]ved or.in ryf
wh1ch he 1s a party or a w1tness before a court commlss1on,h;f,u
| board or other tr1bunal, 1f he does not understand or speak |

e
‘ the 1anguage in wh1ch such proceed1ngs are conducted
.,.i S

- fjAr"Law of Canada"f"'s 2 1s def1ned by s 5 (2) as:,L

-j‘v(2) The expresslon "1aw of Canada" in Part I means an- Act of
- the Parliament of Canada enacted before or after the coming-:
-into force of this Act, any order,vru1e or regu]at1on thereunder,
- ‘and any law in force in Canada or in any. part of Canada at the * =
- coimmencement of this Act that. is subject‘to be repea]ed .
fabo11shed or a]tered by the Par11ament of Canada ' Sl

Sect1on 5(3).1ays down that the 8111 1s 11m1ted 1n 1ts app11cat1on to "
‘;}matters com1ng w1th1n the ]é§7§1at1ve author1ty of the Par11ament and';i
}t"¥sect1on 3 1mposes the duty upon the M1nlster of Just1ce to exam1ne
.Q.every proposed\regu]at1on submltted 1n draft form to the Pr1vy Counc1t‘ L
;.and every b111 1ntroduced 1n the House of Commons, 1n order to ascertatn.
'whether any of the prov1s1ons thereof are 1ncons1stent w1th the purposes _f

‘and the prov1s1ons of 8111 of R1ghts He has to report any such 1ncon~ vt,'

"'51stency to the.House of Conmons



| SeCtion 5(1) protects those human rlghts and fundamental freedoms'"“
‘ wh1ch have not been enumerated 1n Part I and Sect1on 6 wh1ch repea]ed
the war Measures Act and rep]aced 1t w1th a new Sect1on, suspends;d5t

h'tne 81]1 of nghts when the War Measures Act is in operat1on tn,.fai»,»

6 -

B ‘Et,f Effect1veness of Canad1an B111 of nghts ;J 7f: g,;‘vd ;f,f?"3_;r

AS 1nd1cated by the Prov1s1ons of the Canad1an 811] of R\ghts-’ g

":referred to above, 1t 1s an ord1nary p1ece of 1eg1s]at1on operat1veé§rf; ”;*'

'¥f7a federa] 1eve] and W1thout effect on prov1nc1a] ]eg1s1atures desp1te s

1{‘the fact that 1n respect of some of the matters covered by the 81]]
,.,:there is a good ground to contend that Par11ament could b1nd the tm;,.v_

ﬁiiprov1nc1a1 1eg1s]atures 40

Even at the federa] 1eve1, 1t does not have an overr1d1ng effect g»'d
| fon the enactments of the Par]lament S1nce the B]]] has no amend1ng
h,}or repeallng effect on the statutes wh1ch abrogates or 1nfr1nges any
hv,of the r1ghts guaranteed, 1t on]y ]ays down a ru]e of statutory |

:construct1on and noth1ng more The protect1on of c1v11 11bert1es

'Jf however, requ1re somethIng "more than a mere enunc1at1on of a ru1e

o Jud1c1a1 1nterpretatlon 4] Furthermore, the effect1veness of the

-,811] of R]ghts is underm1ned by the fact that as an obvxous coro]]ary o

o of the doctr1ne of sovere1gnty of Par]mament Canad1an Par11ament

kr‘;cannot b1nd the future ]eg1s]ature as to the substance nor as to the

;"form of subsequent 1eg1s1at1on It cannot 1eave a mandatory d1rect1onm T

d140.;'Lask1n Canad1an Const1tut1ona] Law (1975)5‘p'90::'.

41;.'Lask1n Canada S 8111 of R1ghts A Dllemma for the Courts?» ﬁ
oo (19e2), M International and Comparative Law Quartérly, p 519
~at pp 528-529. See. remarks to’ the same effect in Laskin, An
Inquiry into the D1efenbaker B1]1 of nghts,_(l959), 37 Can

" Bar. Rev., p 32.




» ,r‘of the B]]T of R]ghts, the Courts must refuse to app]y the statute

121

for subsequent Par]1aments not to enact any Taw whtch v1oTates or

'"“_jabrtdges the freedoms and the rlghts guaranteed by the BlTT
| »Thus the Canad1an B1TT of R19hts 1s noth1ng more than a mere .:V
) decTaratory statute The on]y check Par11ament has put on 1tse]f, 1sf~

h-enforceab]e by Sect1on the1M1n1ster of Just1ce, in “his, capactty offg '

7*,watchdog exam1n1ng every prop sed regu]at1on and every B1TT for '

“‘con51stency WTth the purposes and prov1s1ons of the B1TT

However,,the presence of the non obstanate cTause 1n the opentng;_f

;paragraph of Sect1on 2 suggests that the 8111 of R1ghts 1mp11es more_,,~”r;f‘:"

'”bfthan a mere canon of statutory construct1on 42 The open1ng c]ause

: §1mposes the duty upon the courts to construe and appTy every Taw of

l '”'.lyfrCanada so as not to abrogate or abr1dge any of the rTghts and freedoms

"[1frecogn1zed and decTared by the 8111 Thus, the non obstanate c]ause

""tffno mean1ngfu1 construct1on can be gaven to a statute w1thout v101at1on A
' 43“ . - RS

f.«ﬂShoqu such a statute preva1T the non obstanate cTause wou]d be w1th-» {

]

" »1,15 a requ1renent for va11d1ty of ex1st1ng and future Teg1s1at1on.~ If:‘bff“

L'lout sense and Par11ament coqu 1mpT1edTy amend to repeaT ‘the B111 of E

“-*vf;R1ghts ConsequentTy 1t can be sa1d that the B]TT has not mere]y a

' "h19h educat1ona1 vaTue"44 nor has."no greater vaTue than 1ts operat1on _

42, This view is represented by Rand Except by Due Process of Law
. (1961), 2 Osgoode Hall Law: JournaT p 171; Burton, The Canadian
©. -+ Bill of Rights: -Some American Observations, 1961 5 8 Mcg1 ]
~ . Law Journal, p 106 See aTsoeTarnopolosky upra

"_pp 128- 163 . ‘l‘f_ _"z __'_;;f'

- 143;thut whether the statute woqu be pro tanto repea]ed or decTared
‘ "Q1noperat1Ve is not cTear . v .

7f“_44ff Lederman,. N R., The Nature and ProbTems of a B]TT of R1ghts,
~.-'73:(19591 37 Can Bar Rev R R L C




””Vd’j, F Supreme Court and B1]1 of~R1ghts"fv”'d e

'd-} 457 Lask1n upra, n. 4] p 134
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as a p011t1ca1 charter_ but 1mposes upon the courts the power of

*,

superv1s1ng ]eg1s]at1on of Par11ament 1n v1ew of the 8111, wh1]e the.

Par]1ament 1tse1f retaxns the overr1d1ng power through the words of_

.

Sect1on 2 Neverthe]ess, at th1s Juncture it 1s on]y fa1r to adm1tff,,'
that th]s approach 1s rather sketchy because the 8111 does not 1n—'::

d1cate 1f the federa] statute wh1ch is not 1n conform1ty w1th 1t

wou]d be prortanto repea]ed or dec]ared 1noperat1ve The c0urts f;i

have a]so not. been confered w1th an eXp11c1t power to take any such. 3h;d_*f o

act1on To th1s 1f the 1nst1tut1ona1 1mpedement created by the
doctr1ne of par]1amentary sovere1gnty 1s added the statues of
Canad1an°B11] of R1ghts 1s reduced to that of an ordlnary Act (
.:- Regu]at1on or by 1aw a]though 1t 1s supposed]y there to protect bas1c
bd?f r1ghts and freedoms of human be1ngs wh1ch are prerequ1swtes for a :_

c1v111zed democrat1c soc1ety

The effect1veness/6?/the Canad1an B111 of R1ghts can a]so be
/

gauged by rev1ew1ng the dec1s1ons handed out by the Suprene Court of' _1dig"

//anada s1nce 1960 wh1ch 1nvo]ved c1v11 11bertar1an 1ssues and wh1ch

" were d1rect]y or 1nd1rect1y connected with: the 81]1 of R1ghts hTheuf"‘v" 5{f.~r;f

- :_ conc]us1on wh1ch emerges out is, not very encourag1ng Accord1ng to L
Prof Dale G1bson,46 wh1]e the Court had uphe]d 11bertar1an clalms d
1n 94A of the cases heard 1n the prev1ous decade,‘1t d1d so 1n on]y

24A of the 1960 S cases Th1s is an a]arm1ng rate of dec11ne keep1ng

| dh46; Gibson, Da]e Supreme Court and Const1tut1ona1 Law in the S1xt1es,gj; S

(]975) 53 Can Bar Rev s pP 629 630 R
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in v1ew that Canada durtng the’60 s had a forma1 statute to protect

'“7, the 1nd1v1dua1 freedoms and human. r1ghts a "jh.' :;:”_";f“ e

| Prof. thson substant1ates h1s stat1st1cs by stat1ng that47

the Supreme Court was very unsympathet1c to C1v11 11bert1es
;- claims.during.the 1960"s . AT:iEFntS based on the newly enacted
" ‘Canadian Bill of R1ghts were {rejected in six out ‘of seven = -
'-cases,48 and even in the seve case49 the 8111 of Rights was -
" peripheral to the -main-issues involved. Special. recognition
for native hunttng rights-was denied in four out of five
©cases, 50 and arbitrary- depghtat1on procedures vere uphe]d ‘ N
in two out of ‘three cases. The federal Lord's: Day Act was .
' ‘held not to contravene the Canadtan Bill of R]ghts with . o
}“respect to -adherents ‘of - non«Christian-religions. 52 : The
. NeWS: media were denied the right to 1nvoke the defence of-
-',pr1v11ege in. defamat1on proceedings,; on-the. ground that :
_;they have a- "r1ght“ to ‘publish news™and-comment, they have
no "duty". to-do $0.93° And’a federal radio ]1cens1ng PR
statute was 1nterpreted to apply retroact1ve1y '

o/

k Perhaps a s1gn1f1cant om1sswon trom the cases ]1sted above 1s the case

"’.hfof Reg}na v Gonza]es 55 It was 1n th1s case that the Supreme Court

f,:fwh1]e dea11ng w1th secj7h“

.‘V“:B111 of R1ghts he?d that sect1on 2 of the 81]] mere]y stated a. ru]e

'"7_of construct1on Th1s 1nterpretat1on of sectlon 2 was to f1qure 1n

,47;3,1bid at pp 6&9 631

L 48{.ﬂYuet.Sun,v"i (]961) S.C.R. 703 Rebrln v Bird, et al. (1563)"'

. S.C.R. 6513 Guax v. La ‘Fleur, (1965) S C.R. 12;°R, V. Rando]gh
-;’(1966) S. C R 260 0 Connor v 5_ (1966) S. C R. 619

’49}‘fV1011 v. Suptd of Imm1grat1on et al. (1965) S C.R. 232
'_;'50;']51kxea v. R., (]964) s, c R. 642; R v. George, (1966) S.C.R. 267
. -Sigeareak v. R., (1966) S .C. R 645 Dan1e]s V. thte et al.
{1968) S.C.R. ) S , |

“51. Yuet Sun v R., Supra, n 46 Rebrin v. B1rd, et a] sugra;-n;-51;:7“ln'

,'SQQ .Robertson and Rosentann1 v. R. ugr n 46 |
53;}f3anks v. The G]obe and. Ma11 Ltd., et al., (1961) S.C. R 474

54, Procureur‘Generalé Canada:v. La_Pfesge, (]967) SsC.R. 60,_ iithi” -

55, (1962) 37 C.R. 56

u.v’) of the Ind1an Act vts q-vis the 1~;fgf:5ﬁ‘ffj
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. ‘many a Judgement de11vered by the Supreme Court in the years to come
| Thus, in an era when the T1bera11sm and civil r19hts m111tancy ‘.\afsz/
| was on the 1ncrease the Canad1an Judges chose to adopt a conservat1ve |
att1tude and handed out cons1stent]y pro government dec1s1ons when |
- .:}c1t1zens were 1n d1rect confrontatlon w1th the goVernment on the issue ;
:nof c1v1T leertles ThTS att1tude ofethe CanadTan Courts when
t'analyzed in the foreground of the Canad1an 8111 of R1ghts, wh1ch was
.‘g'present 1n the 5tatute books at that t1me speaks for 1tseTf as to
r,”how effect1ve was the B]TT in, accomp115h1ng 1ts 1dea]s |

The s1tuat1on d1d not change drast1ca1]y in the 70 S aTthough -

"fthe decade began w1th the Tandmark dec1s1on of the Supreme Court handed?:= o

VF"f"_out in R Drxbone wh1ch breathed a new. T1fe 1nto the others
i 1 of R1ghts For the f1rst t1me the Courto jnsa;:,“ o
510n (6 3), estab11shed the CanadTan B1T] of R1ghts as thel.}i
nt;for tnterpretat1on of federa] stagﬁtes The facts 1ﬂ’;?”}”1;t5f
t7f[,wéfe_ late in: the even1ng of Apr]T 8 1967 Joseph Drybones, an SR
Indian :'gd1scovered 1ntox1cated on the fToor of OTdMStope Hote] 1n‘
~YeTTow e; N;Wle After Drybones was f1ned for h1s conduct the
| : laT Court her that sectlon 94(b) of the IndTan Act was 1n-v:a;»::'iv
T';h: compatbee W1th "eqya11ty before the Taw prov151on"'of thé3Canad1anf, _fv
T‘T'B1TT of R1ghts The Court of AppeaT upher the Terr1tor1aT Court situ; RO
,Tverd1ct and 50 d1d the SUpreme Court of Canada 'T T o o
'7;53_; 'i Speak1ng for the court thch1e J decTared that sect10n 94(b)fi.%d".5;“f"
'_Jf;subJectea persons of Ind1an race to a m1n1mum fine’ of not Tess thand:‘b

',$10 or to a term of 1mprtsonment not exceeJyng three months, or both 5?

S Fhegn 5

56. - _(‘1‘973'»: '§‘1C-.:R".;'.'2'82'. R i




'accord1ng to sect1on 19(1) of the 11quor Ordlnance, vere subJect to a

'“'"“s‘s1xty years 1ater by the same court 1n Broun Ve Board of Educat1on
"liHa11 J 3 1n the course of Judgement e]aborated as: to how the bas1c _T_jh[ ™

i, ph1]osophy An Brown and Drzbones 1s tne same and he]d that

">jy59i“ (1953) 347 u s. 483;'}1.

BT o o . \\\ - 1)_ o ﬂ

- for be1ng 1ntox1cated anywhere off a reserve,‘thIe non- Ind1ans‘.n

: penalty on]y when intoxicated ina "pub]1c p]ace",'w1th the max1mum :

-

term of 1mpr1sonment be1ng thlrty days and no prov1s1on be1ng made

for minimum f1ne “In other words the definition of the offenceewas

r

' more:SWeeping, and the-f1nesg1mposab1e,were greater for IndianS“thana'_

~ they were for whitesfor others<who~committed:eSSentia)]y the same °

57 .

‘ offence R1tch1 J., conchded that: v -":" : o 5;;

an 1nd1v1dua1 is den1ed equa11ty before the Taw 1f it 1s ‘made

- an offence punxshab]e at' law, on account.of his race, for-

. him to do something‘which h1s fellow Canadians ‘are free to
“do without hav1ng comm1tted any. offence or hav1ng been made -
subject to any pena]ty : L -

- 'f ﬂnAccordlng]y, he he]d sect1on 94(b) of”the 1ndian Attﬁinoperative -
as it contravened sect1on X(b) of the 8111 of nghts ‘ He a]so re— | PR
-'Jected the canon of statutory 1nterpretat1on approach regardwng the . |

“*purpose of the 811] and accepted that the Courts haVe power to dec]are

N

.f :_1noperat1ve any 1eg1s]at1on wh1ch 1nfr1nges the guaranteed r1ghts and
- freedoms Mr ~Just1ce Ha]] added to the magor1ty Judgement the |

;¢0bservat1on that the pos1t1on taken by the court 1n an ear11er case ' 1131"7

'J'was ana]ogous to the U S Supreme Court dec151on 1h Ptessy v. Ferguson §

"t:*f,announc1ng the separate but equa] doctr1ne B wh1ch was reJected near]y

59 L

60

3

R

(1896) regruzsvrT37; ;s,
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The Canadian Bill of Rights is not-fulfilled if it,
- merely equates Indians with Indians in terms of equa11ty' -
before the law, but ¢an have validity and meanwng onJy :

LN
N

v S

¢

when subject to the Single exception set-out ins. 2 it

is seen to repudiate discriminationin every law of .

Canada by reason of race, national origin, colour, o

" religion or sex in respect of human: rights and funda- R

mental freedoms set 6ut.in s. 1 in whatevergway the .

126

di€crimination may manifest itself rot only as be tween o _' Lo

Ind1an or not

\

whether it was

Pie ‘\_,

Cﬁhef Justlce Cartwr1ght, in h1s d1ssent however querled

- Indian and Ind1an but as between a]] Canadlans whether Lo b

r’/' .
61

~

“fhe 1ntent1on ' 11ament to. confer the power and

 inggerative/any provision in a- statute of Candda al-"

~tho gh expre

f1mpose theﬁ;espbns1b1]1 - upon: the courts of dec]ar:ng

ssed in clear and unequ1voca] terms, the .‘

" meaning of which-dfter calling.in aid every . rule -of

.-

construct1on\1nc1ud1ng that prescrxbed ins. 2%f the’
Bill is perfectﬁy plain, if in the view of -the Court .
‘1t 1nfr1nges any 8fthe r1ghts or freedoms dec]ared by

1- M:meBﬂl ‘\**”*\

P

‘~,~

Thus,‘for the f1rst t1me Canad1an 8111 of R1ghts ach1eved a degree &

of paramountcy 1n Dr/bones, a fact wh1ch W?S acknow]edged in ]ater

dec1s1ons§2 of the Supreme Court

A/-“wm B

“ff _”'uf";if gi ,'."

e )

V Neverthe]ess, desp1te th1s ach1evement of "paramountcy

=9

B there 1s every ev1dence that 1n the n1ne years s1nce then the current

- maqor1ty of the Supreme Court is extreme]y re]uctant\to f1nd that any

e B
R .

ono

:'”pr1macy" by the Canad1an 8111 of R1ghts 1n 1ts tenth year of operat1on, ,h ff”’x

]eg1s1at1on could be 1ncons1stent w1th the Canad1an 811] of R1ghts and

L 63
C on one occasmn

when the c0urt d1d f1nd an adm1n1strat1ve act1on jﬁ:;rf.,

":fs];.b

63,

'Ib]d " at p 287

’:'.ﬂ‘Queen (1975) 2 S.C.R: 574 587

*Hogan v The Queen, Supra, n

;fsz;[“See the Judgements 6F Lask1n J

62

ey

X4 (as he Was then) S v, The ffi“;"'””"
~ Queen, (1972)'S.C.R. 889, 892 and R1tch1e J}, in oga v, The =S
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' (65 Supra, n. 56.
66. (1972) 26 D L R (3d) 224. ‘ }%
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inconsistent with the provisions of the Bill, it cou]d,not provide the

. remedy.64

Thereqare only three cases, other than the Drybones65 case, -
' ¢

where a majority of the Supreme Court has applied the Canadian Bill

of Rights so as to protect the civil liberties of an accused. In all

\

of these, however, the Supreme Court was not compe]]ed to hold that a

law of Canada was 1noperat1ve ‘but rather was ab]e to "construe and

I

app]y" in conformlty W1th the Bill of R1ghts. In-Lowry and Lepper V.

he Quee 66 the Supreme Court\he1d unan1mous1y that when a Court of
Appea1 a]]ows a Crown appea1 from an acqu1tta] of an accused, it

must afford ‘the accused every opportun1ty to be heard before passing
sentence. The Court was‘of’the opinion that this right was confirmed

by the Canad1an B111 of Rights, especially the fa1r hearing c]ause in'
paragraph 2(e) tnereof In another case,67 the Court cancel]ed a |
deportat1on order because of non- comp11ance w1th the’ Immigration Act.

as well as because the prospect1ve 1nmlgrant d1d not have the agsist-

'ance of an 1nterpreter as requ1red by paragraph 2(g) of the Bil of

'R1ghts

S1m1]ar1y, in Brownr1dge v. The Queen,68 the Cour; was concerned

© wWith subsectﬂon 223(2) -(now sUbsect1on 235(2 )) of the C&1m1na1 “Code

1
64. Tarnopolsky, W.S. A New B11] of Rights in the L1ght of the
"~ Interpretation of the Present One by#the Supreme Court of Canada,
11978) Special Lectures of the Law Soc1ety of Upper Canada, .
p 16] 169. :

.
/

i

67. Leiba v. M1n1ster of Manpower and Imm1grat1on (1972) 23 D.L.R.

(3d) 476. v - %
68. (1972) S.C.R. 926. ) v
4 , 9

N
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wh1ch prov1des for an” offence for fa111ng or refus1ng, w1thout reason-

128 |

able excuse, to comp]y with a police offlcer S request for a breath
sample. In this case the accused had been arrested for impaired

~driving and, upon arrival at the oo1ice station, had requested an‘

-

_~oppohtunity to speak with his ]awyer. The po]ice refused hdm this
Aopportunxty and he then refused to g1Ve a sanp]e of his breath Two
.-hours 1ater, after he had spoken - to h1s lawyer, he offered a samp]e

~of h1s breath and this offer was refused. He was ;hen~charged under -

section 223(2). - SRR .

'_&y a‘majority of six to thhee,-the Supreme Court held that the

conviction should be quashed;z On beha]f of four of the majoriEY,judges,
Mr. Justice Ritchie conc]uded-69 . ‘ :

it wou]d run contrany to the prov1s1ons of (The Bill
of Rights) to-hold that denial to a man under arrest
of the right to retain, and instruct counsel without
" delay was incapable of constituting a reasonab]e excuse
for failing to comp]y w1th the demand under s. 223 of the

C1m1na] Code.
Bes1des the three cases. geferred to above, in a]] ofher cases
before the Supreme Court oﬁ Canada, after the Drxbone decision,

a]though the ma30r1ty has never detracted from the fundamenta] prlnc1p1e

of the Drzbone case, maJor1t1es have a1ways been able, w1th one -
1

,iexcept1on 'to so "construe and app]y" the laws 1n questlon as . not to
' §

find a cogﬁ]1cp with the,Canadlan Bill of R1gnts. The exception has

been the case of Hogan v. The Queen,’® which has been referred to as

"one of the most unfortunate decisions of the Supreme Court of Canada

!

69, Ibid., at p 937.

70. ‘Supra, n. 62.
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in d1m1n1sh1ng the poss1b1e effect of the Canad1an Bill of Rights.! ul]
“In this case also the accused man was denied the r1ght to speak to his

]awyer before tak1ng a breathalyzer test. However, upon,be1ng{to1d

he would be charged with failing to take>the test; he smeitted nhere- 4
upon he was charged with and:convicted of:drinng with a b1ood alcoh01a~

s]éve] greater than .08, contrary to sect1on 238 of the Cr1m1na] Code

‘At the trial, it was contended that th1s ev1dence was 1nadm1sstb]e M
- because it was obta1ned in v1o]at1on of subparagraph 2( )(11) of the
Canadian B1]1 of R1ghts.‘ However the tr1at'3udge reJected the argu- J;l
ment and the accused was conv1cted H1s appea1s all the way up to -
fand 1nc1ndlng the Supreme Court of Canada wezf reJected |

The maJortty of the Supreme Court of Canada susta1ned the con-

| v1ct1on essent1a11y on the basis of Ang]o-Canadran common 1aw p051t1on -
.'relat1ng to the adm1ss1b111ty of 111ega11y obtalned ev1dence ' R1tch1eh‘
eﬁg,, speakmng for the maJortty asserted "whatever v1ew may be taken v
'of the Const1tut1ona] 1mpact of the 811] of R1ghts;" 1t d1d not :
necessar11y mean that where there is a breach of one. of the prov1s1ons
h of that B111 "t Just1f1es the adopt1on of the ru]e of abso]ute |
gexc]us1on ‘on the Amer1can model which is in- derdgat1on of the Common
Law rule 1ong acoepted in. th1s tountry 72 Ch1ef Justlce Lask1n ‘
(Spence J. concurr1ng) in hls,dlssent character1zed the Canad1an B11]

of R1ghts as a "quasi’ const1tut1ona1 1nstrument" and remarked 73

g

o

ugra, n.
.7 upra, n. 62 p 584
- 73. Ibid., at pp 589-590 o

-
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The present case does not involve this court in any re-
assesswent of the pr1nc1ples under]y1ng the admissibility
of the 1 1ega]1y obta1ned evidence as they developed at
common law. - We have a statutory policy to administer,

“one which this court has properly recognized as giving
‘primacy. to the guarantees of the Canadian Bi)1l.of Rights
by way of pos1t1ve suppressive effect upon the operation

~and appllcatlon of -federal ]eg1s]at1on see the Queen v.
Drybones. " The result may be, as in Drxbone , to render -
federal legislation 1noperat1ve or, as in rownr1dge, :
federal legislation may become 1napp11cab]e in the

’ part1cu1ar s1tuat1on wh11e otherw1se rema1n1ng operat1ve.

It is subm1tted that the reason1ng ‘of Ch1ef Just1ce Lask1n 1s s
dmore rea11st1c because "what prtmacy the 811] can rea]]y have 1n' 2
. fsafeguard1ng/the r1ghts of the 1nd1v1dua11un]ess the sanct1on for an
l‘ 1nvas1on of one of 1ts guarantees is the exc]us1on of the ev1dence o
1l7 thereby obta1ned "74 | ' ‘ " |
| 'f In sum, 1t can be sa1d that from the Supreme Court dec1s1ons |
. d1nvo]v1ng Canad1an B11] of R1ghts since 1ts enactment in 1960, itis
'»abundantly/fﬁear that ne1ther the B111 2?5 been ab]e to. accomp11sh the o
, h1gh 1deals for wh1ch 1t was enactedbnor the Courts have bestowed 1t ‘
fo w1th enough strength to do so by g1v1ng c1rcumscr1pt1ve 1nterpretat1on |
-'to 1ts prov1s1ons Leav1ng aside rxbones, the Supreme Court has
either read the prov1s1ons of the 81]1 of R1ghts as a mere ru1e of
statutory tonstruct1on or has 1nd1cated that 1ts app]1cat1on is ]1m1ted

,to the r1ghts and freedons wh1ch ex1sted on the date the Bill came into E

7
force,76 ogan S case,77 where the maJor1ty conceded that there has

74, Laskin, ugr n 40, p 900. 30 - s o o ; o

-75.' ugra, n. 56

76. See Robertson and Rosetanni V. The Queen, (1963) S.C.R. 651 (Per

‘Mr. Justice Ritchie); R. v. Burnshine (1975) I S.G.R. 693 (Per Mr.
Justice Mortland); Regina“v. Miller “Miller and Cockrle]] (1976), 70 D.L.R.

(3d) 324 (Per Mr. Justice Ritchie).

L&

77. s,up_r.ansz P .
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been an 1nfr1ngement of the Bill of R1ghts but fa1]ed to prov1de a

o remedy, cIearIy 1nd1cates as. to how effect1ve the present Canad1an

1ng pages

B1II of nghts has been In order to 1nsure greater protect1on fbr
these r]ghts and freedoms it 1s necessary to 1ncorporate them in the
B N. A Act 1tseIf wh1ch s the theme of the d1scus51on 1n the foIIow-
R B .

III WHY AN ENTRENCHED ILL OF RIGHTS

- As d1scussed at the beg1nn1ng of thIS chapter, fundamenta? r1ghts o
are offspr1ngs of natura] Iaw and naturaI r1ghts and consequent]y they
occupy a supremer em1nent\\/s1t1on 1n the h1erarchy of r1ghts fh:lo:'
vaIue of these r1ghts 1s enhanced 1n a democrat1c soc1ety where they -
deserve better protect1on than ord1nary IegaI r1ghts : |

The Canad1an B]II of R}ghts, no doubt professes to protect and
guarantee 1nd1v1duaI r1ghts and freedoms, but bes1des be1ng 1neffect1ve, -
it has other ser]ous def1c1enc1es too Be]ng an ord1nary par]1amentary
Ieg1s]ataon,‘1t:1s SubJeCt to aII the whims and quctuat1ons of changlng
poI1t1caI c11mate By entrench1ng these r1ghts in the Const1tut1on,p
certa]n subJects w1II be w1thdrawn from the everyday poI1t1caI arena o
where thelr 1ntegr1ty m1ght be threatened by chang1ng poI1t1caI con- _‘
s1derat1ons | | ’ |

In support of the under1y1ng ph1Iosophy beh1nd this - argument 1t

- can be safe]y sa1d that unIess certaln bas1c rights are estab11shed |

- as . I1m1ts of the maJor1ty of the peop]e and the government there 1s

-no guarantee in Canada that the essent1a1 rights of a m1nor1ty will be
protected aga1nst host11e maJor1ty If the supremaey,of-ParI1ament |

1s~not c1rcumscr1bed by an entrenched Bill. of Rights, then'a'majority .

'~ vote could impose any limits imaginable on the rights which are believed - -



o the rlghts of the m1nor1ty, what recourse 1s open to the m1nor1ty for ;'f.

*E]ec

to be fundamenta]_ 0 the life and 1ntegr1ty of a democrat1c soc1ety

aTo Scy that 1n par11amentary democracy, po]1t1c1ans are accountab]e to-

,the peop1e and: may thus be turned out of office for thetr d1sregard

for Ihe c1vf1’?>bert1es is. not an adequate answer to such a poss1b1]1ty

ions are, after a]], an exerc15e 1n d1scover1ng the w111 of the p»"

;.majohj If a maJor1ty of e]ectorate approve the 1nfr1ngements of

»\;protect1on? It 1s subm1tted that fundamental r1ghts are not and never

' have been, dependent on maJor1ty votes e]ect1on resu]ts or other

Enpqi1t1ca1 cons1derat1ons They form the core. of a democrat1c soc1ety

;.hfff%fTDuieare essent1a] for c1v111zed way of ]1fe Noth1ng Tess than the1r .;As‘;..

~entren hment wou]d guarantee that they are not tampered w1th

i “-,tis that 1t s 11m1ted in 1ts app11cat1on on]y to the federa] Jur1sd1c—~

7 Another def1c1ency, from wh1ch the present 8111 of R1ghts suffers fh;iﬂf:_,t‘
i .

. ’t1onw It does not affect matters w1th1n the author1ty of the prov1nces p__;fbf

!

"lfior the mun1c1pa11t1es There is. no const1tut1ona] sanct1on aga1nst the

i provnnc1a] 1egls1atures and the 1oca1 bod1es to encroach the funda-

B menta] r1ghts of the c1t1zens An entrenched 811] of R1ghts wou]d be

"__11m1t1ng the prov1nc1a] 1eg1s1at1ve competence as we]] and wou]d prov1de

‘"c_act1on in a Court of Law Comment1ng on the present status of funda— |

g Br1t1sh Co]umb1a C1v11 L1bert1es Assoc1at1on has observed

- .
access to the aggr1eved party to cha]]enge prov1nc1a1 government S

-4

menta] r1ghts vis- -a-vis the. prov1nc1a1 ]eg1s]at1ve or execut1ve act1on,_"

8

.

78,f An Entrenched Bi]]iof'Rights:.'PoSition:Paper,lBritiSh*Columbia'“
Civil tiberties Association, (1973), p 3. S '

A



The ]ega] prob]ems 1nvo]ved for such a person und -

- ,}current Situation are such that many citizens are d1scou aged-
.~ from asserting: ‘their.rights, and acquiesce out of futility-

: as the]r freedoms are gradua]ly eroded by governmenta] o

'actton _:~, R ‘__,} _;‘uu

’ ‘.; Furthermore, as the d1v151on of power between federa] and prov1n- -

tfc1a] 1eglslatures under the B N. A Act 1s qu1te r1g1d author1ty to E

| :1egtslate w1th respect to some of the rtghts regarded as fundamenta]

”ff“]1es w1th the prov1nces wh11e authortty to ]eg1s]ate W1th respect to ‘tff3=:

| 1,g-others 11es w1th Par]1ament By entrench1ng the fundamenta] r1ghts 1n

h*i_»to

"the Const1tu1on certa]n common r1ghts and freedoms wou]d be guaranteed

-741 Canadtans 1rrespect1ve of the federa] prov1nc1a1 Jurtsd1ct1ona]

'~f3-’c ns1derat1ons

S1m11ar]y, another 1mportant advantage of hav1ng fundamenta]

(4

:7,'r1ghts enshr1ned in the Const1tut1on 15 that the ro]e of on]y organ of \?h

’r;the state-—the Jud1c1ary, wh1ch 1s above extraneous cons1derat10ns, ;' Sl
7:tbecomes en]arged and vast]y more 1mportant An obv1ous coro]lory to :g"

iﬂeentrenched 1nd1v1dua] r1ghts 15 the exten51ve power of Jud1c1a] rev1ew e

o ,g1ven to the courts Th1s means, 1n effect that the courts wou]d have

| the power to rev1ew both ]eglslatlon and 1eg1s]at1ve1y author1zed
g‘fact1ons to see whether or not they comp]y w1th the Constttutton of the .;r§4j:
:tcountry, and 1f not than to dec]are such acts as uZtra vtres of the |
;Const1tut1on Fdrthermore Jud1c1a1 rev1ew g1ves the courts the power
nvfto check t]des of op1n10n wh1ch nmy have swept ]egtslators 1nto mak1ng

}ﬂhasty, 111 con51dered ]aws 1nfr1ng1pg on ba51c freedoms It 1s th1s
I

",_enhanced re]evance of the Jud1c1ary, affect1ng the everyday 11fe of the f'“

"‘5t~country, that draws f1re from those who be11eve 1eg1s]at1ve supremacy

:ifbls the end a]] and be a]] of the Canad1an system of government. However~ff

.;f1t 1s subm1tted that th1s argument 1acks mer1t and has been dea]t w1th



RUSE'S

:t1n greater deta]T in the next part
On 1nternat1ona1 TeveT too the -concern for protect1ng human

“ r1ghts is: eVer 1ncreas1ng and is- now an 1nternat1onaT doctr1ne of the .;

:1Un1ted Nat1ons The 1nstruments wh1ch have been adopted by the Un1ted ".3,:f-"

'Nat1ons, Jn themselves make out a strong case for greater protect1on

”"TTfOf human YTthS throughout the woer Canada be1ng a 51gnatory,f.pf‘[ﬁ R

- -li:supports the 1deaT and 1s obT1ged to compTy w1th the var1ous 1nter-v:

'hnat1onaT charters on human r1ghts But 1f Canada as. a matter of poT1cy

."ffhadvocates the strengthen1ng of these vaTues on the 1nternat1ona]

: ‘ghTeveT, 1t can sureTy guarantee the protect1on of ba51c human rlghts

‘aa1n the Const1tut1on The entrenchment of the 1nd1v1dua] rlghts in the

“h'fQConst1tut1on of Canada w1TT not onTy 1nsure greater protectldn w1th1n

";'~momentum

’ 'v:,;A;- ~The'Qpposition<A

"~
A

',Mthe country, but woqu aTso prov1de an 1mpetus to the 1nternat1onaT

: ATthough over the years, var]ous reasons have been advanced in R

oppos1t1on to an entrenched 8111 of R1ghts the maJor concern of such

- advocates has been the 1ncreased power of the Jud1c1ary They feeT

!‘!V .

:__that the courts, through the power of Jud1c1a1 rev1ew, rather than -
‘.Par11ament w1TT have the. f1naT word on the baswc poltcy 1ssues thereby‘:
.:underm1n1ng the whoTe concept of the parTlamentary sovere1gnty

_ Th1s content1on, however, is not compTeteTy true because ne1ther
’:an entrenched B}TT of nghts nor the power of Jud1c1aT rev1ew ent1re1y wf'f

"".removes const1tut1ona1 matters from Teg1sTat1ve scrut1ny and rev1s1on;"

}The power to amend the Const1tut1on 1s real" and useabTe power and canhh:

.onTy be exerc1sed by ]eg1s]atures By v1rtue of th1s power, Par11a— o

tment can. amend the Const1tut1on through a def1n1te ”manner and form"sznifi~évw?~~»
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4

1a1d down in the Constwtutlon No doubt an entrenched 811] of R1ghts}~

'V ’and the power of Jud1c1a1 rev1ew g1ves a certatn degree of stab111ty

and strength to the fundamental r1ghts protected under. the1r powers, o

but these r1ghts are not made abso]ute and are: not untouchab1e o In ;;1 ‘

‘tlon whenever 1t deems 1t 1s necessary 0bv1ous1y, the "manner and

"vi,h:form for amend1ng the Const1tut10n wou]d prov1de safeguard to 1nsure,.

z'fo:that any change contemp]ated by Par11ament wou]d rece]ve carefu]

' fat}scrut1ny, d15cuss1on and substant1a1 support

In the same ve1n, 1t 1s 1ncorrect to say that the courts wou]d

'have the f1na] word on governmenta1 po]1cy matters The courts never ,’”'

"7“{fthe 1arger 1nterest of the peop]e, Par11ament can amend the Const1tu-‘“b o

nformulate po11c1es They on]y exam1ne 1f a part1cu1ar po]1cy v1o]ate§j‘°a3"

“p“or 1nfr1nges the r1ghts guaranteed by the Constwtut1on or any other ET,“”':“

‘f;pr0v151on thereof If 1t does, they str1ke 1t down, thereby 1nsur1ng _;QVH

t'that no. po11cy of the government 1s above the ba31c rlghts of the

'-courts have a1] a]ong s1nce ]867 exerc1sed th1s power wh1]e dec1d1ng

"d1sputed questtons regard1ng Jur1sd1ct1on

U
X

- g“1nd1v1dua1 and the wr1tten prov1s1ons of the Const1tut1on And the S

In sum, it can be sa1d that an entrenched 8111 of R1ghts wou]d e

‘ ne1ther underm1ne the concept of the sovere1gnty of Par]1ament as f o

79

.understood and pract1ced 1n Canada nor would 1t make the who]e

"o“f const1tut1ona] framework extreme]y r1g1d because power to amend the

| 4“Const1tut1on ina prescrlbed "manner and form sha]] a]ways rest in

E ) Par]]ament The entrenched Bill of R1ghts wou]d serve as a statement

' of va]ues to be understood and protected by a]] peop]e and wou]d

79, For deta11ed dlscuss1on on- par11amentary sovere1gnty and the S

, entrenchment:questlon_see Tarnopo]sky, Supra, n. 27 pp 92 112



L .}charter of human r1ghts

: h:'entrenched B1II of R1ghts Chapter III of the wh1te Paper speIIed OUt

,/v

tprov1de a. new d1rect1on‘towards an acknowIedged goaI In a countny*

".fhwhere separat1st tendenc1es have a Iong h1story, entrenched B1II of

';R1ghts wouId aIso heTp 1n prov1d1ng a un1fy1ng effect
- i , RS .

B}f‘ Off1c1a1 Pos1t1on on Entrenchment

Even at the t1me when the Canad1an B]II of R1ghts was be1ng enacted

Vgi:as an ord1nary parI1amentary statute, there was cons1derab]e support for ‘ ??»*
' “fenact1ng 1t as an amendment to the B N A Act However, 1t was onIy 1n ;ff{;ﬁv
“f-7;1967 that the L1beraI Government 1n Ottawa made a concentrated attempt;v:h
::j towards an entrenched B1II of R1ghts P0551b1y because 1n some sevenh?f;iuﬁf’d'

':‘saﬁﬁyears after the adopt1on of the Canad1an B1II of R1ghts,_there appear~an
g ed to be some wan1ng of 1nterest 1n the body poI1t1c 1n the B1II, and ff’ |

‘:“lt some cons1derab]e cyn1c1sm among the IegaI profess1on as to 1ts effec~v"ﬁp

2 =

o tlveness 8 OilFebruary 1, 1968 Mr P. E Trudeau, the then M1n1ster*ﬁ

F }of Just1ce tab]ed 1n the House of Commons a Nh]te Paper on a: Ca_ad1an
81

Dur1ng the same week the charter
f‘-‘presented to the prov1nc1a] prem1ers at the f1rst const1tut1onaI con~»- '

' ference w1th a v1ew to obta1n the1r support

‘-ﬁth;‘: Contents of'Entrenched'BiII of‘RIghts"

| The Wh1te Paper cons1sted of four chapters In the f1rst bwo

I'_~;chapters, a strong case was made out as to why Canada §houId have an:

the poss1bIe contents of the charter of human rtghts It suggested that

‘:,an expanded' gers1on of the Canad1an B1II of R1ghts, wh1ch wouId ensure ff

-protect1on of aII the f1ve broad categor1es of fundamentaI freedons,

,80;f Ib1d ) p 14 ;1; g | 5 " f'j' ; (%
81 Trudeau, P.E., A Canad1an Charter of Human R1ghts, (IQSS);vatdj*’*'"’

iin.(
;..,\

£
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name]y, po]1t1ca1, ]egal, ega]1tar1an 11ngu1st1c and. econom1c shou]d o
h;be ertrenched 1n the Const1tut1on A strong case was made out for the v
'-1ncorporat1on of the Amer1can "due process"'clause wht]e guarantee1ng

"h protectlon of “11fe"»and "persona] ]1berty": Prov1s1on.was made. in .
1'ﬁthe charter that the ex1st1ng c1v11 11bert1es guaranteed by the |

A:;f‘present 8111 of R1ghts sha]] be recognlzed and the r1gbt aga1nst un—h

12nlreasonab1e search and se1zures and retroact1ve pena] leg1s1at1on w1]1 i

‘fafbe added S1m11ar]y, 1t proposed the extended app]wcat1on of the ant1—»hf'

":75f.fd1scr1m1nat1on prov1s1ons so as to app]y to pr1vate conducts as we11 fi;igﬁ:

‘rfwas the federa] and prov1nc1a1 governments It further suggested that

. ;gthe r1ght aga1nst d1scr1m1nat1on shou]d a]so be made ava1]able ‘” the

‘:érff1e1d of&emp]oyment, r1ght and enJoyment of persona] property and other 3.'

| 'fac1]1t1es and serv1ces Inc]us1on of 11ngu1st1c rlght as a fundanenta] h’
\r1ght was strong]y stressed and perhaps r1ght1y so, but the econom1c
c1v11 ]1bert1es re not Proposed for 1nclus1on 1n the charter Never—'-~a“

’itheless, the government d1d acknowledge 1t (econom1c r1v11 11bert1es)

'h'-_as the “u1t1mate ob3ect1ve for Canada“‘ but we1gh1ng other cons1dera— -

ﬂcft1ons 1t asserted that there were; "good reasons for putt1ng as1de th1s L,’dd
1ssue at th1s stage” 82'< hl 1‘f_n.'v_" o }f'ffﬁ;gt; '

_ Thus, the Canad1an charter of huma97r1ghts for the f1rst t1ne,‘,”"
E_ftprov1ded the b1u§$r1nt of constltut1ona11y entrenched fundamenta] rlghts

vrl‘for1Canada Par]1amentary sub comm1ttees Were then appo1nted to study

L -

"~thefwhole 1ssue Jn greater deta11. These COmm1ttees after cons1derab1e }
. d_ : ( g (
Mde11berat1ons put fonuard the1r proposa1s These proposa]s-a]ong W1th'

',tothers were 1ncorporated f1rst in the federa] government 'S wh1te Paper

‘on the Const1tut10n and the peop]e in Canada83 and then in the exhaust1ve '

& Ibid:, P 21

L 83; The Const1tut10n and Peop]e of Canada (]969) See especialiy pp_50}62;i
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'con%;jtuti; C%r:angEQ upon by z:z:jrdera] and provincial'govern- -
~ments in thy ,ﬁcejhe1d in JUCE;-t ;% V1ctor1a Part.1 of -

harter dea]t w1th pol1t1ca] r1ghts (1nc1ud1ng
‘ft to.]anguage) 1n ‘a fa1r1y thorough manner iIt
e_f1rst t1me carefu]]y worded draft Art1c1es guarantee1ng

doms to the c1t1zens : It a1so prov1ded for an- en-

eme Court and a rlght of Jud1c1a1 rev1e.:84
\gement to remove reg1ona1 d1spar1t1es 85'

and madeij» '}-

desp1te the appa fnt agreement at V1ctor1a Quebec ;

h}fchOSe"to:b out as the matter 0 _ur1sd1ct1on over-soc1a1 walfare -

,fﬁwas not agree upon Neverthe1ess, the process wh1ch starteer1th the:“e}7;a"

'gﬁwhwte Paper 0nyCanad1an charter of human r1ghts d1d not eng/w1th the l;

§7reJect1on of A
"iment of thet

jrev1s1on became a top1ca] one Nunerous comm1ttees, both w1th1n and

i of R1ghts W1th1n the broader 1ssue of const1tut1ona1f'f'

11tut1ona] Charter by Quebec Thé 1ssue of entrench—jjig-j R

-;wouts1de the government s1nce thev/have stud1ed and ana]yzed the who]e;fd:;;.ﬁbv

g 1ssue to 1ts m1nutest detaw]s and have come out w1th va]uab]e sugges-:a.e k

)

frt1ons The spec1a] Jo1nt comm1ttee of the Senate and the House of

EFCommons,86 for 1nstance bes1des endors1ng the V1ctor1a Charter,

disuggested that there shou]d be a prov1S1on requ1r1ng "falr and equ1tab]e:.g’

_representat1on in the House of Commons and 1n the prov1nc1a1 1eg1s]a~"g:_j; S

:'ftures" : It a]so‘recommended 1nc1ud1ng guarantee that "r1ght to

Crc1t1zensh1p,_once 1ega11y acqu1red shou]d be made 1na11enab1e" 7-vj'

Cea. Pékt“iv'? Arti cTé '35 .
:<85.' Part VII Art1c1e 46.

,f86 A]so known as Mo]gat - MacGu1gan Comm1ttee

N
[



‘-S1m1]ar1y, the Canad1an Bar Assoc1at1on, in 1973 for. the f1rst tlme

aﬁadopted the reso]utlons recommendlng that

a Bm of R1ghts in 1972,

" No doubt equa11ty of treatmeht Ts~an\i.

'fcomprehens1ve and effect1ve protection of the fundamental r1ghts

’-f[;tab]ed 1n the House of Commons 1n 1978 The 8111 was part of the

139

87

AN order to enhance the r1ghts of persons the 1eg1s]at1ve
powers of the State be limited and in particular the -
“legislatures of Canada be encouraged to adopt Bills of . _
. Rights protecting aga1nst abuse of ]eg1slat1ve and .
: adm1n1strat1ve pover. ) . T T
ANDAR R

“The. grow1ng concern for more protect1on of c1v11 ]1bert1eir9n€ >

.human r1ghts, 1n the 70 s, prompted the government of A]berta to enact

88
Q

_ governments a]] now- have on the1r statute books 1aws wh1ch proscr1be e

I

;3d1scr1m1natory pract1ces in, broad range of soc1a1 and econom1c )

&

o act1v1t1es Neverthe]ess bes1des sufferlng from the same 1nst1tut1ona1

;hihfdef1c1enc1es wh1ch are found 1n the Canad1an B1]1 of nghts most of 'za~~

_‘.v :

._"2. B :
'these enactments 1ay emphas1s on1y on ant1 d1scr1m1natory prov151ons

.tegral and 1mportant part of

'*~f.am1tted that noth1ng ]ess than entrenched B11] of R]ghts can prov1de

A% \ :

z'f;:D‘ Const1tut1ona1 Amendment B11] 1978 and the Fundamenta] R1ghts gf{;f“

\ \

The momentum towards entrenchment and federa] government s comm1t4.;f},
"'~£fment to 1t resu1ted 1n 1ts be1ng one of the two maJor conswderat1ons

"fxof the comprehens1ve Const1tut10na1 Amendment 8111 (C 60) wh1cn was

? 7 RO 5

%‘.

upra, n. 27 p 22,

I

In add1t10n,-'the federalvand prov1ncna1 ﬁf’i'

lffevthe’fundamenta1 r1ghts 1n 9enera1 but not the on]y onem It 1s sub-;,':frs*

g

'187 Canad1an Bar Bu]]et1n September 1973 quoted by Tarnopo]sky,}f:hfc;ab:
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"'h”90 Trudeau, P E s A T1me for Act1on, (1978) pp 21 22

‘,stated 50 - EECR ﬁif =:-3 Ctﬁg;f , :f""

. The: governmenf sets onj two cond1t1ons for the
_renewa] of the constitution. - v

. The first that Canada cont1nue 30 be a genu1ne

< ‘federat1on . ‘
g The second that a Charter of baswc r1ghts and
freedoms be included in the rew const1tut1on and that

‘1t apply to both. orders of government

Part III of the Const1tut1ona1 Amendment B]l], wh1ch dea]t w1th ;‘,;ffif‘

the Charter of R1ghts and Freedoms, 1nd1cated that the fo]]ow1ng '}}fg,:;

protect1on

R po]1t1ca1 and democrat1c r1ghts and freedoms y
o e;1nd1v1dua] legal rights - S e e e
- "= freedom of movement of " c1t1zens ST e
’;h} egalitarian or anti- d1scr1m1nat1on r1ghts AR S ]
= rights respect1ng the Freneh and Eng]1sh ]anguages

v '*j?e other subs1st1ng r1ghts and freedoms

s The 811] went on to spec1fy as\to what r1ghts shou]d be protected under

the changed Const1tut1on It achnowledged that the Amerlcan 1nte2§

pretat1on of the "due process" cﬂause shou]d be@1ncorporated wh1]e

the rIght of "]1fe" and "persona] 11berty" 1s be1ng guaranteed However,,c‘?if ﬂ'

1t was thought that "due process"'c]ause should not‘ evmade app]1cab1e

when r1ght of u$e and engoyment of persona] property 1s ' pr1ved by a.

state act1on Exp1a1n1ng the ratlonale and wh1ch has comp] delendorse-

ment of the author, the government stated 9] ‘:;\.:,}:.:g‘;u a;fs>

“89 The Const1tut1ona] Amgndment Bill (]978) p iii. li?ff;rt;,ff;lfzn- <

v 91 Canad1an Charter of R1ghts and Freedoms Const1tut10na1 Reform,
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The reason for this change is that the right to property
need not be.viewed as inviolable as the right to life,
Tiberty and security of the person. If at the same point
the Canadian Courts wgre to adopt what has at times been .
the approach of the United States Courts to the protect1on
of property rights under the "due process clause, we
would be faced wi'th a situation where

rather than the legislatures were dec1d1ng ‘not only what is
just compensation but also what property takings are in
public interest.

The Bill instead suggested that State cou]d deprive a person of
property rwghts in accorddnce with the law" rather than by "due
__Brocess of the law".
| ‘ Right of movement and right to ho]d property in any part of the
.country was guaranteed by sect1on 8 of the 8111 However, th1s

r1ght was made available only to Canad1an c1tlzens because the govern-

ment felt that such rlghts are "viewed as essentJa] attributes of -

*

 that status”. A : ],

h The Bii] contained elaborate provisions for the protection of? .
71anguage rights of 1nd1v1dhals,92‘of.grOUps and of the collective
soctety. Regard1ng off1c1a] ‘language of -the country, the Bill prov1ded

f that.Par]1ament and the prov1nc1a1 1eg1slatures cou]d declare Frenchv
and English to be the officia1'1anguages of the country for all purposes
| that the 1eg1s1at1ve bod1es deem appropr1ate Neverthe]ess, it made
it c]ear that an 1nd1v1dua1 has a r1ght to use En911sh or French in any«
:debates or proceed1ngs in. any leglslature or terr1tor1a1 counc11

S1m1]ar1y, it was made obllgatory for the Par11ament as well as the

leg1s]atures of 0ntar1o Quebec and - New Brunsw1ck to pub11sh all its

, 3
” statutes, records and Journals both in Eng]1sh and French Prov1s1on

@{n

92. Ibid, = | S
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was made for use of English and French languages in courtslat’the :
federal level and in Ontario, Quebec and Nen Brunswick at, the provinj
cial level. However, an ipdividual giving evidence tn>any cgurt, in
criminal proceedings under federal law and in penal proceedtngs under-
Uprovinctal 1aw‘where ]oss.ot~]iberty s the'penalty,was:permittgd/to >
address the court either"thtEng1ish or French Cohmuntcation with P
1nst1tutlons of government cou]d also be done in Eng]tsh and French ,!
"\RJgard1ng the medium of 1nstruct10n of the s¢ hoo] chl]dren, the‘
Bill provided. that the parents, who spoke the m1hor1ty 1apguage ina o
. prov1nce (as between Eng11sh and French) cou]d chépselln which ofyd~ |

those languages they wished to have their children*educated 1n pUb]ic]y'

2 funded schools. However consent of the prov1nce vas made necessary

Before the aforesa1d prov1s1on could be brought 1nto effect . The

\same sect1on then e]aborated the manner 1n whtch the parents cou]d

make the cho1ce and under what c1rcumstances any m1nor1ty 1anguage

- speak1ng parents, who are c1t1zens wou]d have the right to have thelr

ch11dren educated in the1r 1anguage in pub]1c schoo]s Nevertheless,
. no one could be forced to attend a m1nor1ty 1anguage schoo] and

.provincial authorities cou]d“ask-any student in a minority ]adguage

schoo] to be g1ven 1nstructlons in the use of majority ]anguage as a
- part of his schooltng It was acknow]edged that preservat1on of

Eng]1sh and French is vital to the future of Canada. -~ .
oy

In br]ef the comprehens1ve Const1tut10na] Amendment B111 proposed

' the protect1on of the following rlohts and freedoms

.

4

93. Section 21.
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- fundamental political rights and freedoms”

- individual legal rights - ,

- right of free movement

- rights respecting nQn/d1scr1m1nat1on

- right to vote and hold elective office

- 1anguage'r1ghts in legislatures '

- language rights in courts

- language rights réspecting government services
- language rights respect1ng educat1on

AThe Bi]]'made_prov1ston‘for the(fo].ow1ng collective rights and
‘\ﬁewmm: U | |

duration of legislative bodies

annual session of legislative bodies

language of statutes, journals and records
preservat1on of French and Engl;she\anguages

E. "Enforcement of Ind1v1dua] R1ghts and. Freedoms

A dec]arat1on of fundamenta] r1ghts*1s'v‘sn1ngtess un]ess there |

‘ are effect1ve Jud1c1a1 remed1es for enforcement That 1s why Art1c]e 8

v of the Un1versa1 Dec]arat1on of Human R1ghts p]aces the rlght to ah

o "effectlve remedy for v1o1at1ng the fundanenta] r1ghts as an. %'
1ndependent right. Genera]]y the mode of en.orcement of these r1ghts t”'..

s through h1gh"prerogat1ve Wr1ts 1n the nature of habeas corpus ‘
mandamus, proh1b1t1on, quo—warranto and cert orart wnlch form the L
bu]wark of 1nd1v1dua] 11berty in Eng]and S1m1]ar1y,runder the |
Const1tut1on of the Un1ted States of America, a]though no spec1f1c- |
prov1s1on/gs nade for the issue of these wr1ts 1t is assumed that )
these wr1ts\nou1d be ava11ab1e under that system a]so 94 Th1s is |

: 1nd1cated by\the fact that there is spec1f1c prov1s1on guarantee1ng

,
b
b

e it

94; See Shapdro and Tresolini, American Constitutional Law, 4th Ed.,
(1975), pp 165-177. . . o T
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9 and'the |

Jur1sd1ct1ona1 Act, 1925 lays down the cond1t1ons and procedure for

"the issue of these wr1ts | N f“ T, e L

~Ina. s1m11ar vein, the Const1tut1ona1 Amendment 8111 conta1ns

‘,-prov1s1ons whereby courts have been express]y directed: to strike down

any law wh1ch v1o]ates any of the 1nd1v1dua1 r1ghts and freedoms

save to t:eoextent that the 1aw may be found to const1tute a Just1f1ab1e o

' 1imitatio

n the exerc1se or engoyment of an 1nd1v1dua]'r1ght .Tj

':_‘re1nforce th1s measure of protect1on, the B111 made prov1s1on for an

1nd1v1dua1 to make app11cat1on to the courts to have such’ r1ghts-

determtned and enforced and the courts wou]d have pOWer to determ1ne'

. 1f any 11m1tat10n on a r1ght was Just1f1ab]e

prov151ons have been made 1n the 8111 to ensure that the funadnenta1 :

Py
AT
by

.'rjc,

""/fE\\//[:m1tat1ons on- Indtvkggal R1ghts and Freedoms e

96 Thus, adequate

rtghts are effect1ve1y protected "i;;; o 4,f o j _;'

Abso]ute or unrestr1cted 1nd1v1dua1 r1ghts do not and cannot

exist 1n any-modern state S1nce the d1sappearance of the fet1sh of o |

-

acknow]edged that

¥

Zatssez fazre and the emergence Of the we]fare state,.tt 1s genera]ly

1nd1v1dua1 can have no abso]ute or unfettered

- right 1p any 'atter and that the we]fare of the 1nd1v1dua],_as a

member 'f‘ co]]ect1ve soc1ety, lies in a happy compromlse between B 3:

h1s rlghts as an 1nd1V1dua1 and the 1nterests of the society ‘to wh1ch '

he belongs; There 1s no. protect1on of the r1ghts t&emse]ves, unless

95.

g6.

Section 9 of Article 1.

See Sect1ons 23 24 of Const1tut1ona1 Amendment Bill. Also see
Canad1an Charter of R}ghts and_Freedoms: Constttut1ona1 Reform

(_978) Supra, n. 9] pp-3, 15.



-vcourts in the 1nterest of soc1ety in genera] have 1nvented the

s

there is a measure of contro? and regu]at1on of the t1ghts of each o
N 1nd1v1dua1 1n ‘the 1nterests of al] » ‘
In the Un1ted States, a]though the Const1tut1on p]aces no

11m1tat10ns upon any: of the fundamenta] rlghts enshr1ned 1n 1t the

;‘doctr1ne of Po]1ce Power of the state, under wh’ch the states

'have the 1nherent power to 1mpose such restr1ct1ons upon the fundamental‘
B : £ * Lo
‘f;r1ghts as’ are necessary to prote the.common good, 1 e 5 the pub]1c

. hea]th, safety and mora]s E]aborat1ng the p01nt Amer1can Supreme

Court has he]d that 97

,a”.:The ]1berty of. the 1nd1v1dua1 'to do as. he p]eases even in
““innocent matters; is not abso]ute It must frequent]y
y1e1d to common good : . o :

.Exp1a1n1ng the rat1ona1e beh1nd the po]]ce power the U S

| Supreme Court had he]d 1n another case that 98

' the whole is. greater than the sum tota] of a]] the parts, o
. and when the" individual health, safety and welfare -are =
sacr1f1ced or neg]ected the state . sha]] suffer

]_.However, in ]ater dec1s1ons th1s power of the states has been extended

by the@Courts 50 as- to secure "genera] conven1ence prospe

ty and :

we]fare” and not Just pub]lc hea]th safety and mora]s
The Canad1an Const1tut10nal Amendment B111 in s1m11ar)fash1on
.perm]ts such ]1m1tat10ns upon the 1nd1v1dua1 r]ghts and freedoms ‘which

~are Just1f1ab]e ina free and democrat1c soc1ety" and are 1n the |

97. Adkins v. Children's Hospital, (1923) 261 U.S. 525.
© 98.. Holden v. Hardey,'(1896)'1691U.S; 33%.

99, Eubank v. Rlchmond (1912) 266 U.S. 137. Kovacs v. Cooper, (1949),

S®eUS. T T T
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térest of aT////)' L P
? - pub]tc safety or he th SR t_" RRRRRER
' - the peace and security of the pub11c U

- the rlghts and freedoms of others

-No doubt, such a 11m1t1ng prov1s1on wou]d g1ve the government the r1ght'gzd3

o v._’to regu]ate the exerc1se of a fundanenta] r1ght in- order to prevent it fh._jif_ﬂ}_f |

,._'from be1ng abused but whatever 1eg1s]at1on 1s rade in exerc1se of th1s.€fi7:

':power, wou]d be subJect to the scrut1ny of the Courts for the verd1ct
| whether 1t is proper exerc1se of such ‘a power or an abr1dgement of the_'tf

e

I . _ o ,
! Another re]ated 1ssue wh1ch needs some con51derat10n 1s whether

S

'f'or not there shou1d be a const1tut1ona1 prov1s1on whereby the federa1

J

’ government cou]d assume overrldtng'power dur1ng an emergency created

"by War, externa] aggress1on or 1nsurrect1on In the 11ght of what

1 vsihas'been deta11ed above and in the preceed1n9 chapter, ‘t 15 SUb' o

f”mltted that there 1s no need for Canada to have const1tut1ona11y en—
: trenched prOV1s1ons to counter a state of emergency., Any such emergency
E ﬁ}could be effect1ve]y dea]t w1th by Par]1ament act1ng under 1¢S war S

and defence" power supp]enented by 1ts power under the peace order

' L and good government c1ause . Furthermore as the Const1tut10nalf }:; S

'lAmendment Bill perm1ts that restr1ct1ons on the 1nd1v1dua] r1ghts and

A

- freedoms cou]d be 1mposed in the 1nterest of - secur1ty and the pub11c Y

I

‘any 11m1tat10ns 1mposed on. the fundamenta] r1ghts of the peop]e dur1ng

: such a state wou]d be valid exerc1se of the power by the government

| “vThIS wou]d ensure that dur1ng a ttme of grave nattonal crises such as

_war or’ externa] aggress1on the efforts of the government to counter >

| "»the cr1ses wou]d ho]d precedence over 1nd1v1dua1 r1ghts and freedoms

Nevertheless, 1t is subm1tted that ina country 11ke Canada, 1t 1s not



decTar1ng a state of emergency

. Thus 1n Canada stage is set fogé% comprehen51ve const1tut1ona]

;ﬂﬁ?f reV1s1on And th\y/ew Const1tut1on of Canada as and when 1t emerges _Tw“““"

woqu deflnlteTy guarantee the protectxon of 1nd1v1dua] r1ghts and
freedoms The spec1aT commlttee of the Canad1an Bar Assoc1at1on on
the Const1tut1on, 1n 1ts report pubT1shed 1n 1978 has strongTy
recommended tnat there shou]d be]OO
st1tut1on of the fundamenta] vaTues aTT Canad1an share“'and the

v;>f7gul ”r"if opp051t1on to const1tut1onaTTy entrenched 1nd1v1dua1 r1ghts is on

the dec]1ne ]0] The change of government at Ottawa 1n May th1s year

.147ff

des1rab1e to have 1nsurrect1on——rea1 or apprehended as a ground of -

a cTear statement 1n the Con— f,{l_' ;

has, however, sTowed th1s process as the const1tut1onaT rev1s1on does o

'f,F5fj>;' ‘f not seem to be as h1gF’on the pr1or1ty T]st w1th Mr CTark as 1t was

w1th Mr Trudeau HoweVer, 1t is s1ncereTy hoped that 1n the years
/

to come the ru11ng party in pouer woqu g1ve const1tut1ona] rev151on ;’*

12 and the entrenchment questlon a ser1ous thought as they are not mereTyf,'.

an academ1c exerc1se" but are eSSent1aT prerequ151ts “to meet the"

asp1rat1pns and present day needs of aTT Canad1ans

;?»f o : IV PROCEDURE FOR ENTRENCHMENT - THE AMENDING FORMULAE
After cons1der1ng as’ to why Canada shou]d have an entrenched “
B1TT of R1ghts and what shoqu be 1ts contents, the p0551b1e means to

accompllsh the des1red goa] shal] now be exam1ned It is subm1tted

S
o that-overthe_years:the-Tagk of agreement over an amendlng formu]a, '.}f B

".f L 100 The Canadtan Bar Assoc1at1on s Commlttee on the Const1tut1on, i
: Towards a new Canada, (19/8) , = el

101. However, see The R_port of the Alberta AdvasoryﬁComm1ttee on the
: Constwtut1on 11978) p TT for arguments aga1nst entrenchment
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df more. than anyth1ng e]se has been the ma1n 1mped1ment 1n any proposed

' "»'const1tut1ona1 reform wh1ch 1s Tong over—due 1n th}s country As the

- _“ S us |

'yng N A Act does not have a se]f—conta1ned amend1ng formu]a for matter5'3: s

”*3fgf4of fundamenta] 1mportance there has been a constant search for a pr--

hﬁfcedure by wh1ch the Const1tut1on of th1s country cou]d be 1nd1genous]y R
102‘” 5

'r,ii;amended A]though s1nce 1926 there have been n1ne attempts “to s

J'fp;jvev01ve an. amend1ng formu]a agreeab]e tg a]] the three wh1ch are ;Q{‘fd;fe;fffﬁ‘hlf”"

*cons1dered of greatest re]evance are. the Fu]ton Favreau formu]a of
’f“i1964 the V1ctor1a amend1ng formu]a of 1971 and the procedure suggested

»fby Mr Trudeau 1n the Wh1te Paper ent1t1ed "A T]me For Act1on“ wh1ch
“was made pub11c 1mmed1ate1y before the government came forward w1th
v;;the comprehens1ve Const1tut10na1 Amendment BITT in ]978 These have Af'
"been cons1dered 1n greater deta1]‘a]ongs1de some other re]evant sugges~

"‘t1ons 1n the foTTow1ng paragraphs

i-A The Fu]ton Favreau Formula -f”‘.°':t'z~ v«‘,.‘f;’ .i','ff,‘ibfxrﬂf
The FuTton Favreau formu]a was drafted 1n the form of an Act in ff;
’:f 1964 and T1ke prev1ous proposals put forward at federa] provtnc1a1

| hconferences, 1t was h1gh]y comp]ex ATT amendments of the Const1tut1on

‘:;would take the form of an Act of the Par]1ament of Canada,‘subJect

.,.v,.\

L ,1n a w1de range of matters, to the concurrence of prov1nc1a] Teg1sla—

'~ftures The formu]a prov1ded for unan1mous consent for certa1n c]asses

‘ :of subJects, 1nc1ud1ng the ent1re range of the d1str1but1on of powers

7':<0therw1se it prov1ded for varylng degrees of f]ex1b1]1ty, dependlng

"upon.the,subqect_matter It further restr1cted the power of thef

"-,102 For some - detalls of these attempts see The Canad1an Const1tutwon
and Const1tut1on Amendment (1978) pp 10- 13 .
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;.Par11ament of Canada to amend the Const1tut1on under 9](1) by addlng the

e

. fo]1OW1ng 1tems to the exc]uded categor1es | the funct1ons of the Queen -;"'

~fand the Governor Genera] prov1nc1a1 representatxon 1n the Senate the ‘

- res1dence qua11f1cat1ons of Senators and the requ1rements for summ0n1ng, [ZIE¢

. '~“l':;the rtght of a. prov1nce to no fewer MP s, than Senamors, the pr1nc1p1es f}f,'

"of proport1onate representat1on 1n the House of Commons, and the use di“ib'

'°?:iof the Eng]1sh or French 1anguage On the other hand the Fu]ton-- g

dbetFavreau formu]a 1ntroduced a new k1nd of f]ex1b1]1ty w1th the concept
‘Etvof the de]egat1on of 1eg]51at1ve author1ty Although 1n1t1a11y th1s
e amend1ng formu]a got support from the Prem1ers but ]ater on Quebec

.AVQIPrem1er Lesage W1thdrew 1ts support and the cons1derat1on of the matter‘af;&i;

e 7.

5“_’was postponed 1ndef1n1te1y

"B}: The V1ctor1a Amend1ng Formu]a

Un11ke the Fu]ton-Favreau formula, the Vlctor1a amend1ng‘formu1a |

}7;fwas character1zed by a re]at1ve degree of s1mp11c1ty It departed &t"d
't:s1gn1f1cant1y from a]] prev1ous proposa]s 1n that no amendment to the
ceConst1tut1on of Canada wou]d requ1re the unan1mous consent of the

;“prov1nc1a] 1eg1s]atures Amendments to key areas of the Const1tut10n, S

‘ A :

"':.1nc1ud1ng the d1str1but1on of powers and matters excepted from the =‘V

"‘fexclus1ve power of Par11ament cou]d be made w1th the consent of

vPar11ament and the consent of the 1eg1s]atures of two Atlant1c prov1nces,_ L

b'of Quebec, of Ontarlo and of two western prov1nces represent1ng at
']east flfty percent of the popu]at1on of the Western prov1nces Amend—»v
r-i'ments app]y1ng to one or more but not to all of the prov1nces could be 3

:.bnade w1th the consent of Par]lament and the ]eg1s]atures 1nv01ved

Amendments to the Const1tut1on wou]d take the form of a proc]amat1on

(A



of the Governor GeneraT rather than of an Act of Par11ament F1naTTy, s..

: fexerc1se certa1n echus1ve powers of amendment Thus,.the V1ctor1a'7" ;AV"', e

_amend1ng formuTa abandoned the fuTT r1g1d1ty of the specuaTTy protected

e eTements of the FuTton Favreau formuTa (unan1mous concurrence of aTT '

f 'i_-rprov1nc1aT Teg]STatures) and 1ntroduced the not1on of reg1onaT

;.[;protect1on (concurrence of the Teg1slators of tuo AtTant1c prov1nces
}T”:of Quebec of 0ntar1o and of o western prou1nces represent1ng at’ :'}
"“sTeast f1fty percent of the popuTataon of the western prov1nces) L
o The V1ctor1a amend1ng formuTa met w1th the same fate of 1ts

(

‘f*fpredecessor After an 1n1t1aT agreement 1n pr1nc1pTes, the government R

}'ejof Quebec and Saskatchewan cnose to w1thdraw Later on 1n Apr11 T975

"’5.Pr1me M1n1ster Trudeau Proposed that early steps shoqu be taken for j,f- "3e

fe the partrlat1on of the Const1tut1on on the bas1s of the amend1ng

”rszormuTa agreed at'V,_tor1a Th1s agatn as “in the past, got a favour—-

":abTe 1n1t1a] response from the Premlers, but dn\Qctab// 1976 Prem1er i’,»" |

E LLougheed of ATberta wrote to Pr1me M1n1ster Trudeau 1nd1cat1ng that

i

"aTthough the more fTex1bTe V1ctor1a amend1ng formuTa was acceptabTe to

‘{4e1ght of the prem1ers, he personaTTy w1shed to return to the more r1g1d "'ﬂ/'dv':'
TO3

'Furton Favreau formuTa Th1s aga1n resuTted 1n yet another staTemate

o "T]me For Act1on" and Renewed Search for Agreement

Perhaps d1sappo1nted at the sTow pace of the progress 1n past | o e 7

' iybPr]me M1n1ster Trudeau 1n the Wh{me Paper ent1tledv"A T1me For Act1on". o

'f‘tfwh1ch was made pulec 1mmed1ateTy before,the government tabTed the if

_". .» ]03. Ib-id:’pp 2.’ ]3‘ | s " | - 4 - o ) . .‘ . _v.é.



| ", proceed to 1mp]ement the changes

l/'
s

Comprehens1ve Const1tutlona1 Amendment 8111 1n 1978 suggested that L

the Par11ament cou]d proceed un1]atera11y to make certa1n changes in
Out]1n1ng theupos1t1on- the Paper stated ]04-; o

the Const1tut1on.
In examining ways of meet1ng th1s ob3ect1ve (of! Const1tut1ona1 a
: reform) ‘the government has .been ‘mindful. of the ‘considerable
- latitude which is. g1ven to Parliament. by the - -present const1tu-
//t1on ‘to make changes in’ those‘parts which pertain to our" . ..
central” 1nst1tut1ons of government, 1nclud1ngfthe Senate or ]
j_;the Supreme Court. It is also quite possible for'Parliament-.
i to ‘include, -along with stch. changes, provisions in a renewed T
'=.;_const1tut1on which would set . out a Statement of Aims and a Co
~- - Charter of Rights and Freedoms to -which Parliament would
: ;*ﬁ';suEscr1be “and which would be applicable to all act1v1t1es'
- oftParliament and. Federal Government - thereafter. Prov1s1on
‘could be made for prov1nc1a] governments to join in, support- L
" ing the Aims and Charter, at ‘once or when they Saw, f1t Ll

ii;;f(emphas1s added) -
Ll
' :The Wh1te Paper then suggested a t1me bound programme by d1v1d1ng

'i‘the who]e process of const1tut1ona1 reform 1nto two phases Phase ;

:ﬂone of the process, the Paper stated, shou]d cover those substant1a] | PR

e

' matters upon wh1ch Par11ament can 1eg1s]ate on 1ts own authorlty io:“'_fil

'LPhase two of tne process shou]d cover those matters wh1ch requ1re ].,,\j;.x;~;;

4

"fJo1nt act1on by federa]‘and prov1nc1a1 author1t1es espec1a11y re]at—: e

f-1ng to the d1str1but' n of p wer aspect of the reform '

Thus, w1thout'enter1ng ‘nto the controversy whether or not

. Par11ament can proc'_d un‘ atera]ly to change the Const1tut1on and
assum1ng that 1t can, 1t 1s suggested that Par11ament shou]d 1mmed1ate1y

If lt does then Cagada w1]] very

soon have a charter of r1ghts and freedoms entrenched in 1ts Const1tu-‘h7

. ‘t1on Regard1ng a genera] amend1ng formula, 1t 1s subm1tted that the

| formu]a suggested at V1ctor1a 1n ]971 IS best su1ted because 1t s

B N

©104. TRudeau, Supra, n. 90, pp 24-25.
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'reasonably rlg1d but at the same t1me more f]ex1b1e than the Fu]ton—

Favreau formu1a as 1t does not requ1re unanlmous concurrence of al]

",} prov1nc1a1 ]eg1s]atures as we]] as, the federa] Par]vament but stresses

“on the not1on of reg1ona1 pro ect1on It bes1des sat1sfy1ng the bas1c
"'requ1rements necessary for an amend1ng procedure of a democrat1c

‘ const1tut1on,_1s qu1te s1m11ar to amend1ng formu]ae105 found 1n varlous

B ]s1m11ar1y mou]ded Const1tut1ons However, keep1ng in-view reg1ona1

:Vf";aand cu]tura] d1spar1t1es w1th1n Canada the V1ctor1a formu]a shou]d

';be supp]emented w1th a prov1s1on for popular refeAendum wh1ch cou]d be

used 1f one of the const1tuents essent1a1 for an amendment takes an

L :'oppos1te v1ew E]aborat1ng upon such a mechan1sm and on what occas1on

"1d_at cou]d be used the po11qy paper of the government on "The Canad1an

-J)Const1tut1on and Const1tut1ona1 Amendment“ has stated ]06

-»{jf( ) 1f a suff1c1ent number of prov1nc1a] 1eg1s1atures
- approve a_ proposed amendment,” so that all four reg1ons

. dre of one mind, and if: the Pariiament takes the- :Jiaz_A:.;-quj,.ji7:”"

ﬁ;‘ioppos1te view, a nat1ona] referendum could- be held. if ? _g(fagﬁn

the provinces so requested to ascerta1n the w1shes of R

- the; maJorlty of Canad1ans

‘1.'(b) If three reg1ons and Par11ament favour an’ amendment
‘but ‘the fourth region is oppoesed as determined by the ;=u

~ vote of legislature or legislatures .concerned, a refer-
" endum could be neld in the dlssent1ng region to ascerta1n
the wishes of .Canadian in that'region. A majority of

e those vot1ng shou]d dec1de the ssue. oo el ..,i;':.f?:% .

. » E!‘ L -
PN B . N

sions for the amendment of the Const1tut1ons of the _
Switzerland, Australla, Federa] Repub]1c of Germany
nra,, 102 pp 3— : : L

152
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. ot _
The aforesajd procedura] changes 1f coup]ed w1th the basic -

i, V1ctor1a amend1ng formu]a cou]d make 1t‘/Qmewhab easier to amend the
iﬁrConst1tut1on by provrd1ng for more ways of hav1ng an amendment v

bapprovedt w1th regard to the 1n1t1at1on of’'a constwtut1ona1 amendment

g
oot

1t 1s suggested that suchta,measure could. be 1n1t1ated 1n any 1eg1s1a- o

1 ture and shou]d be passed by a maJor1ty of the tota1 membersh1p of .
"‘that House and by a ma30r1ty of not 1ess "than’ two -thirds of the members
“7of that House present and vot1ng : The same cr1terwon shou]d be app]1ed
.when the proposed amendment is be1ng rat1f1ed by other ]eg1s1atures
A]though most of the governmenta] efforts towards a compre-"‘
:_hen51ve Const1tut1onak7rev151on 1nc]us1ve of entrenched 1nd1v1dua1 o
5 r1ghts ano freedoms out]1ned above were 1n1t1ated av the prev1ous e
g?federa] government the present one, as and when 1t des1res, can gd'7
fdaccomp11sh the des1red goa] w1th1n no t1me as every aspect oﬁAthe
timatter Hias: been thorough]y researched However, as. the who1e issue. ‘{,g
{tﬁ1nvo]ves p011cy dec1S1ons of the federa] government and comprom1s1ng
}_iattxtude on the part of the'prov1nces,glt 15 d1ff1cu1t to say as to

: /
ffwhen Canada wou]d have 1ts own Constwtut1on or entrenched 1nd1v1dua]

.“r1ghts and freedoms

R RET
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CHAPTER FOUR .-~

R CONCLUSION

- )
T Y.

The present study has two c]ear subd1v1s1ons - (1) analysis of
‘emergency powWers . under the Ind1an and the Canad1an const1tut1onal

\

: systems and (11§Rthe entrenchment of 1nd1v1dua] rlghts and freedoms o
\' T e

fﬁ1n the Canad1an Const1tut1on. Accord1ng1y, in thas Chapter the

\ &

’ f”/conc1us1ons and suggest\ons ar1s1ng out of ‘the research have been put

B f7and Just1ce must burn more. a]e_

;‘forward;separate1y g vj“g;"‘ysvh.m,, SRR f_'f o _:' [_f i’wAg:'

A Emergen_§ Pawers. **Resumé ﬁ_

'v“prlnc1p1es may have to g1ve way to the overr1d1ng need to dea] w1th

,the emergency In Lord P arce srwords, "the f]ame of 1nd1v1dua] rlght B

- | it 1s r1nged by the more {fgl;-”/%*jj
ifxisdramat1c ]1ght of bombed bu1]d1ngs "] :Uni r the Br1t1sh System, Ihe t;,f'

fifCrown has the sane power as a pr1vate 1nd1v1dua]'ﬁf tak1ng a]l neasures_;_fy;

"’\

.'“rwhlch are abso]ute]y and 1mmed1ate]y necessary for the purpose of

| "-'dea11ng w1th an 1nvas1on or. other emergency The prerogatJve r1ght
oy

'{_;fof the Crown whlle dea11ng w1th an apprehended emergency, extends to °'f;3;f

B 231nterfer1ng W1th the r1ght OE the subJECtS-?; The European Convent1on

'°jon Human R1ghts perm1ts a member state to take neasures derogatlng ‘7,IJ.

"from 1ts ob11gat10ns under the Convent1on "1n t1me of war or other - t‘”

Be)

.i’»i];.t;Conway‘v Rimer (1968) A.C. 910, 982.. Quoted by Hade and Ph]]]ipsf?f__

",1n Const1tut1ona] and Adm1n1strat1ve Law (1977) p 507.

'ﬂvgjé;veJSee, alsbury,.4th~gd;§ V 1 8 para 98] “‘f:ffn t[

"’_\
- Tohy
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public emergency threaten1ng the life of the nat1on" 3 The UK

government has, in recent past, exercised the right of derogation in

‘.respeCt of events in.Northern Ire1and. Similarly under the Constitufion"
of the United States, although there are no explicit provigions empozer— (

“ing the.President or the Congress, to deal with-an emergency, the . |

Precioent acting under its 'war powens‘ can take almost any action

in order to aid the effecttve prosecution of war Furthermore, if

| there is Iarge sca]e domestlc v1o1ence in the prov1nces, the federal

government in the U.S. may come to the a1d of the prov1nc1a1 author1t1es

& a

but on}y if the state;]eg1s]ature has made a request for the.same.
However, there.are in;tances‘where the courts have uhhe]d‘uni]ateral,
inteﬁvention by the federa]’go?ernment to orotect its interes'ts.4
| The Constitutions of France,5 h Germany,6 Eire7 and'Austra1ia8 have
s1m11ar provisions for effect1Ve control of emergency s1tuat1ons
Hence, it is not surpr1s1ng to find that both Ind1a ahd Capada ’ c
have provisions under the1r respect1ve Const1tut1ons which, dur1ng a
time of nat1ona1 emergency, perm1t the execut1ve to take such actions
vas _the ex1genc1e$ of the time may demand. The Ind1an Const1tut10n, f‘

being a relat1ve1y new document and wr1tten at a t1me when the who]e o

Sub-continent was torn by conmuna]whatered, border wars and internal

3. hrticle'ISJ '_4 a .
4. Re Debs (1894), 158 US 564,
. 5, -Article 16 of ]958-Con§titution
6. Art1c1e 48 of the Weimar Const1tut1on, 1919.

7. Article 28(3) as amended by First Amendment Act, 1939, and _ ..
‘ Second Amendment Act, 1941. . h

8. Sections 61 and 119 of the:tonstitution Act.
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strife, devotes one full part (XVIII) e1aborating the emergency .
provisions. 1hgse prov1s1ons in effect, make the working of the

\

Const1tut1on un1tary\rather—than federal as they a]]ow the federal
f e -

Parliament to 1eg1s]ate on.all matters notW1thstand1ng even the other—
ww1se guaranteed fundamentaTVr;ghts and freedoms. Besides war, the
other p0551b1e emergenc1e5'wh1ch the Indian Const1tutionucontemp1ates
are internal d1sturbances (subst1tuted in 1978 by "arme"rebe]11on")
_f1nanc1a1 emergency and fa11ure of constitutional machinery in States
and~makes provis1ons-whereby,they could be effectively countered.‘-O_V%
. the other hand, the B N'A Act empowers the tederal Par]iament to
make 1aws for the peace order and good government of Canada This
power of the federa] Parllament has been g1ven extremely wide, judicial
1nterpretat1on and forms the bas1s of the 1eg1s]at1ve author1ty of
Parijament to Teg1s]ate on any matter for an effect1ve control of the
emergency at hapd. As ‘the emergency powers under the Canad1an System,
unlike the Indxan Const1tut1on, h;ve not been spec1f1ca]1y def1ned |
for about 40 per cent of the time since World War I, 1eg1s1at1on was
in effect which in the name of emergency, national concern or natignal
crises perm1tted the federa] Par11ament to ]egls1ate on the matters o
which otherw1se fa]l under exc1us1ve prov1nc1a] Jur1sd1ct1on 9 .Theb
enab11ng statute in Canada to deal with war, 1nvas10n or 1nsurrect10n,
real or apprehended is War Measures Act. It also derlves its author]ty
basically from the peace, order and good goyernment clause of Section 91

of the B.N.A. Act. In brief, federal Parliament in India as well as

in Canaﬂa have constitutionaT_sanction to empower themselves with-wide °

’s

' 9. See'Cherrette‘and.Marx, Comments, (1976) -54 Can. Bar Rev:, p-740.
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and sweeping powers duringla time of natioﬁé}gemergenA And these
powers are above the checks and»ba]ances usuaily'provided by the -
Const1tut1on | L |

The utility and purpose of" emergency powers durlng war’ or post

war recoupment which both these countr1es had occas1on to face was

“unanimously acknowledged. During the two WOr1d Nars, the War Measures

"~ Act. enabled the Executlve 1n Canada to take any act1on for effect1ve

vprosecut1on of war. And 1t was because of. the emergency doctrlne, the__

"court; uphe]d regu]atory contro]s embarked by the government to offset
economic losses dur1ng the post war per1od In a. S1m11ar manner the
'proc]amat1on of a state of emergency 1n Ind1a du ing the war w1th

nChlna (1962) and Pakistan (1965 and 1971 - 1atter be1ng the Bang]a

:Desh 11berat1on war) prov1ded the extra powers to the Execut1ve wh1ch
»under such c1rcumstances were necessary to effect1ye]y counter the
threat to the sovere1gnty of the nat1on Under the emergency powers |

'the government of Ind1a enacted the Defence of India Act and the Ru]es ; _

framed under thé Act were extens1ve]y used: to detain persons “who were |

involved in act1v1t'es wh1ch were preJud1c1a1 to the 1nterest of the

Country. S1m11ar1y in ' 197] war the government enacted the

Maintenance of Internd duri ty Act for an_1dent1ca] purpose and‘

. a]] these measures,had the‘unanimous"approva] of Parliament as we]]‘as'
the people. | | | |

However, when the War Measures Act was 1nvoked to counter what
. the government of Canada descr1bed as "apprehended 1nsurrect1on in
October, 1970, and the government‘of«Ind]a,declared a state of emergency
'-on the ground of "1nterna1 d1sturbances" in June, 1975, that these

measures came under severe criticism.and doubts were ra1sed about their
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_‘purpose and ut111ty Common'grounds of criticism for such a draStic:
governmental action during peace time were:

(1) That the general s1tuat1on in the country 1mme 1ate1y before o

the 1nvocat1on of war Measures Act in Canada and the pro ]ama ion of -
emergency in Ind1a d1d not warrant the dep]oyment of such an extreme
measure ‘As the Governor Genera] s sat1sfact1on under the War Measures
Act and the Pres1dent s sat1sfact1on under. the emergency prov151ons of
‘Indlan Const1tutlon regard1ng the des1rab1]1ty of the use of emergency
'.measures cannot be quest1oned 1n a court of 1aw, many were 1eft W1th
| the 1mpress1on'that these Mere desmgned-to gave strength-and stab111ty"'
-~ to the ru11ng party by g1v1ng 1t W1de d1scret10nary power to do a]most
4-anyth1ng In brlef the dec]arat1on of a state of emergency was a:
subterfuge for unconst1tut1ona1 po11t1ca1 maneuver1ng | |
(2)¥That s1tuat1on wh1ch ex1sted 1mmed1ate1y before the dec]ara— -
',t1on}of the state of emergency wou]d have been Well hand]ed by the
?Cr1m1na1 Code and other 1aws of the 1and Moreover, in Ind1a a
A:proclamat1on of emergency was a1ready 1n operat1on on the. ground of -
N "externa] agress1on" when the June, 1975 proc]amat1on on the o \
’ground of "internal d1sturbances" was: made As both these grounds are
a part of the same'Art1c1e of the Ind1an Const1tut1on,_the consequent1a]
add]tlona] powers were a]ready ava1]ab]e to. the government and: there :
was no need for a second proc]amat1on to assume the same powers
(3) That the arb1trary use of the powers by - the execut1ve resu]ted v'

in unwanted temperance w1th the c1v11 ]1bert1es of the 1nnocent c1txzens
and shook the very foundations of democracy More 'S0 1n Ind1a than

in Canada the emergency rule saw a rigorous press censorsh1p,_coerc1ve

family planning campaigps, indiscriminate arrests without trial and ¢

b
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) launchingfof the then Prime i 1ster's son as a national’leader It

ls subm1tted that all the reasons - for the adverse cr1t1c1sm of the
respect1ve governmenta] act1ons may not be comp]ete]y true ~but even
1f they are va11d in, part,ghey 1nd1cate that there 1s some f]aw in
the respect1ve const1tut10na1 systems To gmprove the ex1st1ng |
systems vis-a-vis. emergency prov1s1ons certa1n mod1f1cat1ons wh1ch
have been d1scussed 1n greater deta11 in preceedung Chapters, have ‘”‘

/ E

. Bes1des war and 1nterna1 d1sturbances, emergency measures can

= a]so be necessary to counter acute flnanc1a] cr1ses wh11e the Indtan

. an act1on aga1n orwgpnates from the peace order and good government

_ government to take remed1a1 act1ons 1n Canada the author1ty fo.

. c]ause of Sect1on 9] of the B N A. Act As dur1ng a f1nanc1a1

Const1tut1on contalns Spec1f1c prov1s1ons wh1ch perm1t the federa] }:5

such*

¢

emergency, 1t is” the econom1c conslderat1ons whtch are the mot1vat1ng

factors, the power to dea] wlth such a cr1ses 1n a un1form nnnner

shou]d def1n1te1y be ava11ab]e w1th the federa] government Moreover, .

f1nanc1aﬂ emergency is of d1fferent nature than- that ar151ng out of :
war or 1nsurrect10n and the remed1a] act1on of the government under =

“the emergency prov1s1ons, do not affect the c1v11 11bert1es of the

c1t1zens

Another'kind~0f emergency contémp]ated‘by theﬁlndian Constitution o

and fortunately which is. absent from the Canad1an system, is re]at1ng
_to the breakdown of const1tut1ona1 machlnery in States rTh1s prov131on

" was 1ncorporated in the Const1tut1on S0 that in the event of a po]1t1ca]

- crisis-in a prov1nce the Pres1dent actlng on the adv1ce of the Governor

of the state cou]d assume the contro] of the state as a stop gap

e



f arrangement t1]] the cr151s has has been reso]ved However dur1ng
vthe 60 s and’ the 70 s th1s prov1s1on was repeatedly used to’br1ng
.down many prov1nc1a] governments wh1ch had p011t1ca] and 1deo]og1ca]

d1fferences W1th the federa] government

' Bes1des the affect of the emergency prov1svons of the two systems e

R out11ned above, 1t 1s now acknow]edged that frequent resort ‘to -

vstudy

h‘emergency Pr0v1s1ons tends to weaken the concept of federa]lsm _Agf:"
,,‘both Ind1a and Canada are s1ncere]y comm1tted to 1t and in order to
‘Wb'ensure that the. PrOVlnC1a1 governments remain 1ega11y 1ndependent

".w1th1n the1r own sphere,_frequent use of emergency powers shou]d be ;{

'd1scouraged and in any case pr1or consent of the prov1nces shou]d be fid'y7¢bv'7f

| "‘obta1ned before the federa] government assumes extra powers

3B.g Recommendat1ons |

The fo]]ow1ng proposa]s for reform ar1se out of the forego1ng

Hprov151ons to dea] w1th a state of emergency ar1s1ng out of war The B
'j'purpose of the emergency prov1s1ons is to confer on Par11ament an’ |
voverr1d1ng power to deal with the S1tuat1on / However, as the defence
‘bjand war powers of Parhament]0 perm1ts 1t to- take a]most any act1on
and there 1s no need for Par11ament to assume the same powers by
| :'proc1a1m1ng a state of emergency Other federal Const1tut1ons of the

"':’Un1fed States Canada and tra11a do not have any exp11c1t prov1s1on

tne1r Const1tutu1ons toA:z;) w1th an emergency ar1s1ng out of war, vﬂ

yet the federa] Par]1ament 1n these countr1es exerc1sed vast powers

.'dur1ng-the-two,WOr1d wars_by v1rtue of‘thejrzdefence and war powers.

(l) There is no need for Ind1a to have constttut1ona71y entrenched_p o
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Accordlngly, it 1s fa1r to assume that 1f the. Unlted States, Canada~
| and Austra11a wh1ch went through two’Wor]d Wars, can. counter the ]
51tuat1on effect1ve1y w1thout enact1ng emergency powers in the1r
Constxtutlons, so can Ind1a '_' .‘_ S . | ‘
| (2) It 1s, however, submwtted that Ind1a wou]d requ1re an
» emergency prov1s1on of a very 11m1ted k1nd Th1s 1s because unllke"

'.‘,3 the Const1tut1ons of the bnlted States, Canada and Austra11a the

d1str1but1on of 1egls1at1ve power 1n Indla is w1th reference to } f,-f57*

three 11sts, = the un1on, the state and the concurrent Th1s wou]d }jf;-i.'

o ra1se the gravest doubt whether Par]1ament s war, or defence power

n

wou]d enab]e Par]1ament to make laws 1n respect of'

fie” ”;ters in the :
State L1st and whether the Un1on of Ind1a can take correspond1ng ,
xecut1ve actlon Dur1ng a wan Parllament must have power to make
“, such 1aws and to take such actlons Therefore the Ind1an Const1tut1on1
must prOV1de that 1n the event 0. an emergenty ar1s1ng from war or |
\”t E: externa] aggress1on or 1mm1nent threat have power to make ]aws 1n
\ respect of matters referred to 1n the State L1st and the Un1on of
L Ind]a shou]d have" power to take correspond1ng execut1ve act1on |
3ff(3)'"Interna1 d1sturbances“ or "armed rebe1]1on" as a grbund for
dec]ar1ng a state of emergency shou]d be comp]ete]y e]]mtnated ’As';
d%monstrated by the events of the ]ast state of emergency dec]ared on
[t elground of "1nterna1 d1sturbances", Executlve has a tendency to
f misuse the powers so conferred thereby putt1ng the 1nnocent c1t1zens
- uwder a lot of unwanted stra1n and agony Further the subst1tut1on :
io "armed rebelllon" in p]ace of "1nterna1 d1sturbances“ as a ground

for dec]ar1ng emergency is open to two ob3ect1ons ' F1rst there 1s

‘, enough power 1n the Un1on of Ind1a to put down an armed rebe1]1on by
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.‘forcej if‘necessary,‘by promulgating martial Taw*ffor‘everyHState' ¥

‘and every c1t1zen of state 1s ent1t1ed to repeat force by force

T

\ .

) Second]y, armed rebe1]10n is an 1mprec1se concept and would ]ea \to

"jgrave abuse, for though the rebe1110n by a hundred thousand or m1111on :fs;?lﬁfxe

'ipeople who are armed can be seen to be armed rebe111on, the use of

'V}"force by groups of peop]e who are armed may or may not JuSt]fy be1ng Je'gﬂf’

:: ca]led an armed rebe111on In short government has suff1c1ent

. _'force at 1ts d1sposal to put down armed rebe]11on and hence there 1s no!*~

' ""sineed for- the government to declare a state of nat1ona1 emergency t°

7tydea1 whth such ‘a prob]em

"f’(ﬁ) Art1c]es 358 and 359 of the Indlan Constltutlon perm1t the

.'l

5isuspens1on of any or a]] of the fundamenta] rlghts wh11e a proc]amat1one jﬁ"ﬁ

| of emergency 15 1n operat1on It 1s suggested that on]y those rlghts

wh1ch in any manner obstruct the effectlve prosectu1on of war shou]d be;'ﬁ”"

",';allowed to be suspended and the governmenta] order of the1r suspen51on ﬁ:h .

s

-ffshou]d rec1te the reasoris - for such an actlon It is. further submltted

':-’f’that even: dur1ng a war, no restr1ct1on shou]d be placed on freedom

: of press and speech and par11amentary debates For no“;on1y 1s free

.'."d1scuss1on and debate necessary fpr effect1ve d1rect1on of the war but
}‘.1s also necessary for ma1nta1n1ng c1v111an mora]e ngh handed execu--f
.'d.t1ve actlon neg]ect or. apathy can underm1ne c1v111an mora]e and 1t 1s »
'the funct1on of the free press, and a free pub11c and par11amentary S
. ,:debate to br1ng such act1on apathy or neg]ect to 1lght and to take R
.tgsteps to prevent 1ts recurrence :v }: : " ‘, |
| "(5) Right of 11fe and personal 11berty shou]d never be suspended

”Prevent1ve detent1on ]aws cou]d be brought 1nto effect to dea] w1th

'Jerr1ng 1nd1v1dua1s but a proc]amat1on of emergency should not form a v7y-{>‘



i §b]anket ban on- the 1nd1v1dua1 5 r1ght to 11fe and persona] 11berty

'hrfgeSuch a ban 1t is submttted wou]d endanger the very concept of

“f:,ﬁdemocracy and cou]d be abused by the execut1ve for 1ts vested 1nterest1_gf"“

(6) Under the ex1st1ng prov151ons of the Ind1an Const1tutton,

'V‘the government by v1rtue of Art1c]e 22 can enact preventlve detent1on o

Jiﬂf:]aws even: dur1ng peace t1me It is subm1tted that thlS Arttc]e shou]dv_ffifff

,g;rbe so mod1f1ed that prevent1ve detent1on laws could be enacted on]y
e dur1ng a tlme of war or externa] aggress1on
(7) pr°V15‘°n r91at1"9 to the fal]ure of const1tuttona1 mach1neny‘”‘;{g,f

"~1n States (Art1c1e 356) whlch empowers the Pres1dent to assume contro1y;;fff?

'frﬂffof the State and 1ts funct1ons shou]d be deleted Such a prov1s1on,-i.c_;"’

‘lng1t 1s subm1tted a11ows the federa1 government to 1ncerfere 1n state |
hfmatters thereby Jeopard1z1ng the very concept of federa11sm

f‘ (8) As most of the suggestwons advanced above wou]d 1nvo]ve
“:p011cy dec1s1ons of the government and const1tut1ona] amendments,vlt 1s ‘

des1red that a commlttee of par]1amentar1ans and em1nent Jurlsts -

= fg,shou]d c]ose]y exam1ne the purpose, nature and effect of the emergency

. '.-prov1s1ons contatned in the Ind1an Constttut1on keep1ng 1n v1ew the .'”’

"[prev1ous prdc]amat1ons and suggest changes to the government of Ind1at‘

f3(9) Under the Canadwan Const1tutton, any change that cou]d take'

S S

' :place regard1ng federa] Par11ament s author1ty to legtslate under o
| 'the emergency doctrlne can be brought 1nto effect only by the Courts .

:For, it is the1r ]1bera1 1nterpretat1on of the peace order and good

N

8 egovernment c]ause of Sectlon 91 of the B N A Act wh1ch permlts the

"}'federa] Par]1ament to 1egls1ate on’ a]most any- matter at 1ts w1]1 A

narrower constructlon of the sa1d c]ause wou]d automat1ca1]y c1rcum—_j”
i .
scr1be the Par]]ament S, author1ty to enact emergency neasures ﬂ'
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(10) Bes1des constru1ng the peace order and good government

"ift:clause narrowly, tne Courts shou]d evo]ve a c]ear and prec1se test

"7dpffor the JUSt use of emergency powers | S | |
‘, (11) It 1s subm1tted that certa1n‘amendments be-made in. the 'i":irdv

'1 nature and form of the Nar Measures Act In the f1rst p]ace 1ts app11ca-,,

'.i"t1on to dea] W1th 1nsurrect1on rea] or apprehended be cdmp]ete1y |

o

o lgze11m1nated Th1s recommendat1on has been 1nf]uenced by three cons1dera—:

P . ;
S

. erst]y, such a prov1s1on 1s too conven1ent a}remedy for the;:}[-‘”
“ﬁ;ttjExecut1ve to curb or crush any d1ssent d1rected aga1nst the po11c1es ;*}*1>
v"tof the government in- form of a soc1a] or po]1t1ca] nnvenent - an -
jexerc1se wn1ch 1sq1eg1t1mate 1n a democrat1c country Further 1t can j?;
"~gbe used to d1vert attent1on from government fa1]ures, 1f a. group or
R 'organ1zat1on is try1ng to make an jssue, out of it. hi" -
Second]y; ”1nsurrect1on" 11ke "armed.rebe111on" as a‘ground for ' fﬁ'
1*vhdec1ar1ng a state of nat1ona1 emergency under Ind1an Const1tut1on 1s o
dan 1mprec1se concept for 1t 1s d1ff1cu1t to assess 1f the organlzed
}g'res1stance has any 1ntent1ons to estab11sh a d1fferent government or ‘y
\gh1s mere]y h1gh]1ght1ng genu1ne gr1evances In any case, the government ’
t ;ghas suff1c1ent mach1nery to repea] force by force w1thout need1ng any
'hextraord1nary remedy as: prov1ded by the present War easures Act .
Th1rd]y, a country such as Canada that is we]] educated and,;/y,;ﬁ/f//
':typ1ca11y p]ac1d a@d 1s geogra 1ca1]y dlspersed cou]d sat1sfactor1]y :
| ?ntEbe contro]]ed by Cr1m1na1 Code 1eg1s]at1on and there is no need to i"'

o 'have an emergency 1eglslat1on to dea] with 1nterna1 o]sturbances or 4

§§§ 1nsurrect1on
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| A~(12) Even 1f 1t is dec1ded to reta1n 1nsurrect1on, rea1 or
apprehended -as a ground to 1nvoke war Measures Act Tt 1s.suggested3"4
that prov1s1on shou]d be made by wh1ch the operat1on of the Act cou]d
be conflned to a part1cu1ar reg1on or prov1nce dependlng upon the “
nece551ty and consent of prOV1nc1a1 1eg1s1ature “ As the s1tuat10n

stands today, 1f the war Measures Act 1s 1nvoked to dea] w1th an

L8

i emergency s1tuat1on C0nf1ned to a pSthcu]arreglon of the country, 1ts fi”_;

consequent1a1 powers, nevertheless wou]d be ava11ab]e to the execut1ve g

a]] over the country ”b;’;-t';};"}4}]~1_.gg,;;234<_;~>:]; :

(13) The War Measures Act’ shou]d not have comp]ete precedence over--'j"f'j

the 8111 of R1ghts Instea/’ dur1ng the t1me of emergency when War
Measures Act 1s in operat1on, the execut1ve shou1d be emPOWered to :;,.1

1mpose "reasonab]e" restr1ct10ns on c1v1] 11bert1es and what 15

?0"

‘ia‘hi' “reasonab]e" cou]d be dec1ded by the Courts cons1der1ng the nece551ty tfilftf

of the 51tuat1on

p (14) F1na1]y/ the Par11ament can~exerctse"effect1ve contro] over

‘the Execut1ve act1ons dur1ng a per1od when the war Measures Act 1s '
‘f in operat1on It cou]d quest1on the government 1n the House as to thej’

. necess1ty of a part1cu]ar measure or cou]d press for narrOW1ng the _?~f_
powers de]egated to the Governor-1n~Counc11 under the Act |

A]tnough sect1on 6(3) of the war Measures Act prov1des that when o

V-,Acan emergency is proc1a1med a mot1on can be made in e1ther House by ;

}.pc ten members ask1ng that the proc]amat1on be revoked,and that mot1on 1s f;f,

debated but for more eff1c1ent par11amentary superv151on over the o

government 1t 15 des1red that the proc]amat1on of an emergency shou}d

7;rf1tse1f operate to automat1ca1]y requ1re a debate 1n theg'gpse”ahdr -

| rat1f1cat1on of the government s act1on
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C. The Entrenchment Questlon - Resume ‘ f v

',; Ever 51nce the woer war II, not1ceab1e 1nterest in, and concern ,
’;for the protect1on of “certain human r1ghts and fundamentaT freedoms ,

brfebegan to 1ncrease 1n Canada ]] The Un1ted Natlons Un1versa1 Dec]aratlon

| of Human R1ghts drafted 1n 1948 and to which Canada as a s1gnatory sub- _t
idscr1bed prov1ded the- much needed 1mpetus towards a B1TT<of R1ghts 1n ;;j
| fth1s country After cons1derab1e dellberat1ons Mr D1efenbaker, the |

:then Pr1me M1n1ster, successfuTTy p1Toted the Canad1an BT]] of nghts .

in 1960 wh1ch was des1gned to prov1de recogn1t1on and protect1on of :

_ ””human r1ghts and fundamenta] freedoms

However, even before the Canad1an B1TT of R1ghts was enacted

l

K

'-:ithe courts draw1ng author]ty from the preambTe to the B N A Act had

}';v01ced support for greater protectlon of 1nd1v1dua1 r1ghts and freedoms

,ei Neverthe]ess, they d1d not recogn1ze 1nfr1ngement of 1nd1v1dua1 rlghtsi,5;}14,_ -

Q

“ﬂ:‘eand freedoms as 1ndependent and suff1c1ent const1tut1ona] doctr1ne to ifft‘v~’5 g

'-fc._1nva11date arw Act of the Teg1s]ature They mere]x;gnduéated the T;:a::-,,'-r i

":'tnreTevﬁhce of such r1ghts ina democrat1c soc1ety and nothlng more

W1th the enactment of the Canad1an 8111 of R1ghts, 1t was hoped

”}':‘that at Teast at federa] TeveT greater protect1on wou]d be afforded

: i';rto the—1n§§t1dua1 r1ghts and freedoms However, th1s was not to be,; o

-'_of Canada has onTy on: one occas1on]2 found a prov1s1on of federa]

";fln 19 years s1nce the 8111 of R1ghts has been enacted the Supreme Court

°

statute 1n contravent1on of the B1TT of R]ghts and has decTared 1t

’TT Tarnopo]sky, w S The Canad1an 8111 of R1ghts, (1975) p 3.,

d:fTZ Reg1na v Drybones, (1970) S C R 282 D



1noperat1ve In otber ca§e5‘3 in uthh'the éupreme Court of Canada has $§\\
applied the Canad1an BI11 of R1ghts as to, protect tne c1v1T T]bert1es
| of an accused, 1t was . not compeTTed to hon that a Taw of. ganada was
._~§:"-'a! 1noperat1ve but rather was abTe to "construe and apdjy" 1t 1n con- J
a, form1ty W1tn the B]TT of R1ghts On one occa51on]4 when the court |
__>T'T s ;d1d f1nd an’ adm1nlstrat1ve action 1ncons1stent w1th the prov1s1ons
ffof the B1TT it coqu not provade the remedy Bes1des conservat1ve
apprpach of the,courts, the other 1mportant reason for amb1guous
*:1nterpretat1on of. the prov1s1ons of the B1TT of RTghts is that 1t 19..:,v
unfortunateTy worded The prov151ons of the B1TT onTy state that
| ’Tevery Taw of Canada shaTT be so construed as not to be 1n contraventlon“”

| of tne rlghts and freedoms recogn1zed by 1t There 1s no 1nd1cat1on

nf"ri}frui‘;f'1f the federaT statute wh1ch 1s not in conformTty WTth the PVOVTSTOHS
’*T;efof the BtTT woqu be pro tanto repea]ed or‘decTared 1noperat1ve lThe T
v ’ibfcourts have not been conferred Y‘th an eXPhC1t power to take any SUCh i
| 'TTb;°;actton Furthermore betng an ordtnary P1ece of TegTS]atTOn OPeratTVQ'T' ok
aau;'ion a federaT Tevel, 1t 1s ser1ousTy def1C1ent in protect1ng 1nd1v1duaT‘h o
Lff;’T;TEQTf}Tir1ghts and freedoms 1n an. effect1ve manner : In brlef the Canad1an
7;;4f2¥f”sf71'8111 of R1ghts 15 merely a decTaratory statute Tay1ng down a statutory; ;;ﬂ[{

T-ruTe of construct1on It is subm]tted that the protect1on of c1v1T

o *fT1bert1es requ1res someth1ng "morezthan a mere enunc1at1on of ruTe of ,53»7"

“ffJud1c1aT 1nterpretat10n 'T75f77'ﬂ

e Ts;h;See Lowry and. Lepper V. The Queen‘ 2) 26 D L R (Bd) 224
. leiba v. Minister of Manpower and lmmigration (1972) 25 D.L. R
"Z3d§ 476 Brownr1dge V. The Queen (T972)—S C.R. 926 S ;‘juvilé

: ~lw', T4}t, ogan v The Quee (1975 2 59C R 574 . :f ﬁ'd .fﬁ




.and 1t was- acknow]edged that 1t has fa1]ed to accompltsh 1ts 1dea]

<>
wt )
. . . i v

S
SR e

. Once the weaknesses of the Candadian Bill of nghts were exposed

2

\

= search for a better, and more effect1ve way to protect 1nd1v1dua1

; o w1th the amend1ng formuTa for the Const1tut10n and the process of
z_dConst1tut1onaT conference her that yea

"sflof Canada” wh1ch attempted the phrasnng of some of the r1gh}s be1ng

%::; matter rece1ved at the hands var1ous comm1ttees the V1ctor1a

'“”Gf>gConst1tut1pnaT Charter of 1971 1nc1uded a separate part regard1ng

sCanada shoqu have an entrenched Charter’ of Human R1ghts The White

, .
“entrenchment and outT1ned the naturihof rtghts wh1ch shoqu be 1nc]uded

in the Charter As the quest1on of entrenchment was d1rect]y T1nked

'came out w1th another poT1cy paper ong;i

x,contemp]atedgto be guaranteed 1n the charter The federa] government s;fv:f e

fefforts cont1nued and after thorough research and con51derat1on the

r1ghts and freedoms began 1n Canada And obvtous]y the quest1on of

entrenchment came to the fore The 1n1t1at1ve 1n th1s d1rect1on was

taken by Mr lgrbdeau who as Mlns1ter of . Just1ce 1n Mr. Pearson s , _;’g

Cab1net for the f1rst t1me suggested on beha]f of the government that

Paper ent1t]ed "A Canad1an Charter of Human R1ghts" wh1ch Was tabled

nn the Hquse of Conmons 1n February, 1968 ‘made. a strong case for R
8y

(e

f\*:Const1tut1onaT rev1s1on, 1t was 1nc1uded for de]1berat1onsq1n the |

: }\ '. “
;“ Next year the government E

=3

| fpoT1t1ca1 r1ghts and freedoms However, because of ]ack of agreement

~T>However, the 1ssue was not dropped a]together andgcont1nued to recelvefrﬁ
! *:fser1ous con51derat10n at Teast from the tederaT government Th1s is

7;fev1dcnt from the fact that the comprehenstve Constttut1ona1 Amendment e

";ibetween the prov1nc1a1 and federa]\governments no dec1$1on cou]d be ffifh

f“;reached on any matter and th1s resuTted 1n y@& another sta]emate

an ST

PR
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. ' ' \‘ , ' ‘ - »
Bi]l (C-60) introduced by thé\Libera] Government in 1978 includes :
L \
individual r1ghts and freedoms \1nc1ud1ng 11ngu1st1c rights and prov1des
) | o

o an effect1ve mach1nery for their enforcement by* empower1ng the Courts

- with an entrenched. r1ght of Jud1c1a1 review.

" Thus, it appears that there 1s a growing consensus towards an-
’ entrenched Bill of nghts but the 1ack of agreement on’ the procedure
‘for amendment is proving to be obtrus1ve Regarding the amendwng :
procedure it is subm1tted that the formu]a evo]ved at V1ctor1a in -
1971 if doup]ed with a prov1s1on for referenda as suggested by the
federal government ln 1978, wou]d prov1de the Canad1an Const1tut1on
a su1tab]e procedure for amendment It is. yet to be seen as to how | /{,\\
v1ab1e is' Mr. Trudeau S propo§b1 that Par]1ament can proceed un1]atera]1y »
to change certain port1ons of the Const1tut1on and can also entrench | Ny
1nd1v1dua1 rights and‘freedoms ‘However with the change of government |
in Ottawa in May tn1s year, 1t cannot be 5a1d for certa1n that the
j‘ new governnent will: proceed w1th the same enthus1asm towards const1tu-
tlonéT\reforms as 1ts predecessors d1d

’ The oppos1t1on to const]tut1ona11y guaranteed 8111 of nghts

wh1ch is predom1nant1y based on the fettlsh of sovere1gnty of Par11a—
ment and the fear that Courts w1]] have more say 1n po]1cy matters
1acks mer1t, W1th wor]d w1de increase 1n concern for “human r1ghts and

“their adequate protection& the issue is not why the individual rights

and 'freedoms vshou]d be entrenched in ‘the Canadian Constitution but why

v

A o - . : .
. .

not?

;AD; Reconmendatlons

(l) Canada should 1nmed1ate1y entrench 1nd1v1dua1 r1ghts and
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freedoms in its Constitution.

(2) Regardind nature of rights whithuare to be entrenched, it is
‘submitted that Constitutional Amendment Bill includes all those rights
Iand freedoms nh1ch are necessary for hea]thy funct10n1ng of democracy
1nACanada. Broadly such rlghts and freedoms can be categor1zed as:

- political and democrat:c r1ghts and freedoms

- individua]ylega]lrights-o' |

FA'freeddm of mouement of cftizene f

- ega11tar1an or anti- d1scr1mdnap40n rights

- r1ghts respect1ng French and English 1anguages . ’

-‘other subs1st1ng rights and freedoms

- (3) The fo]]ow1ng political freedoms shou]d be guaranteed
AN

RN
s

- freedom of conscience and relxgnonvif“\' |
d//fﬁr\edom of thought op1n1on express1on and, communication
- freedom of peacefu] assembly and assoc1at1on |
(4) The fo]]ow1ng r1ghts of the 1nd1v1dua1 ‘should be recogn]zed
- the r1ght not to be depr1ved of ]1fe, liberty and secur1ty of
the person except by due process of 1aw =
- the r1ght to enJoy property and not to be. depr}ved of it
except accordxng to law
(5) Provision shoutd bedmade‘for the protection of the {ollowing
” Tegal rights: | . | | f
- the right not 'to be‘subjected to unreasonable searehes and
seizures |
. the right of a person arrested,or'detained to.be~informed4‘ L
'promptiy of reaeothhereofg\tQ retain:and instruct counsel and

”_tO;hSBEQS,CQFEH?&HMQMHHHAmmmwmemeemdvnmn e
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‘Qbefore the law. I i

‘._ revision. or the "patr1at1on" of the Constitution, it is submittedf

Act.

ﬂ're11g1on, or sex by recogn121ng | the r1ght of the individual to equa]1ty

an’
> = the right to protection against self ihcrimination'and
dOub]eijeopandy ‘ .1 S -
- the right to faih hearing-
- thehright not to be.sobjeoted_to retroattiveipenaikjaws or
 pumemmnt t . 4‘:} o N |
,s(é) IndividUa] should befouananteed.reasonab1e acoeéautogatl.v ‘1

pub]ic infohmation-‘ What couid be classified as‘"reasonab1e" should

be determ1ned by the courts 1n case of a controversy o o \:? )
(7),Protect1on shou]d be afforded to an. 1nd1v1dua] aga1nst d1s— i
. . ks ) N
) -cr1m1nat1on by reason of race, co]our, natlona1 or ethn1c or1g1n, e
o

w(8) Regard1ng 11ngu1st1c rrghts, it is. subm1tted that Eng]1sh

~and French shou]d be const1tut1bna11y entrenched as the official

‘1anguages of Canada and further protect1on of the linguistic rights

as deta11ed in the Constitutional Amendment Bi1l should e'entrenched. "

'(9) As the who]e issue. is llnkedlwith the process(of Cons H 'onalj .

5

that 1mmed1ate steps shou]d be taken “in th1s d1rect1on to prov1de

(G}

Canada with a Const1tut1on of 1ts own in p]ace of the. obso]ete B. N A.
(10) Regarding an amending formula, it is suggested that'the

referenda to overcome deadlocks should be given serious considpration

”formula evo]ved at V1ctor1a in 1971 if coupled with a prov1s1og/joﬁ\

'by the prov1nces as it gives due 1mportance to reg1ona1 sent1ments and

~at the same t1me is reasonab]y f]ex1b1e
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(1) The pr0posa1vmooted by'Mr. Trudeau-that ParTfament can
' proceed to make unilateral changes in the Const1tut1on shou]d be g1ven
a try and the va11d1ty of such an act1on cou]d be determlned by o

referr1ng the matter to the Supreme Court of Canada

| (12) Along with the entrenchment of 1nd1v1dua1 r1ghts and freedoms,;

'1t is suggested that the Supreme Court of Canada and the super1or y-’

‘courts of the prov1nces be entrenched in. the Const1tut1on as: f1na]

court of appea1 and courts of genera] Jur1sd1ct1on respectﬁve]y They’uu

shou]d be empowered w1th exten51ve r1ght ofgnuhc1a] rev1ew for the
"{guarantee of 1nd1v1dua] r1ghts and freedoms 1s mean1ng1ess 1f there 1s

’

_,no effect1ve mach1enry ava1]ab1e for the1r enforcement

Lo
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