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ABSTRACT -
S
J o . o \
The purpose of this thesis is to review the operations, of the

cont¥ols on foreign direct investment established by the Foreignﬁlnvest—

1

ment Review Act in 1974 and to determiner how well the Foreign vnvestment

s ' ) \ .
Review Agency (FIRA) has implemented those controls. The AgenFy was

'

created to screen invéstment applications for takeovers of Can?dian

businesses and the establishment of new businesses in unrelate fields on

»

n -
the basis of "signlficant benefit to Canada. A number of factors have
N \

influenced .the efficigncy of Agency operations in deriving invbstment

-benefits In this regard it is argued that FIRA must be credited with

~

achieving limited results ih trying to meet "its original obJectives
A number of variables have been considered in this study and they
. , N .
includp factors that are both internal and extetrnal to actual Agency

operations. The internal variable

N L 1 .
include the complex adiministration of
the bureaucratic process itself as well as the development of the roles

of the Minister and Commissioner of th Agency in administering therAct.
. 4 . :

The characteristics of the individnais ho Dave held these positions and
\ ‘

the;influence of their operating "styles'\ on the work of the Agency-are
© 4

\

1}

also con31dered The‘external indicators ionsidered include the domestic,

political milieu, provincialxinvolvement in the review process, the

" reactions of foreigr investors to the screening mechanism as well as the

effects of the global economic environment o inflows of foreign;invest—

ment. ‘Taken\together these variables constitute a checklist of factors

{
i

that may’tell us something about the type of |decisions made byﬁthevAgency

in reviewing investment~applications although thefe‘is no method employed
\\ , S .

iv

<



for measuring the varying degrées of influences each has had. Given
this limitation they can only provide a starting point for determining
the’aégree of success\the Agency has had in its operations.

Tﬁe’abSeqce of ‘a clear-cut industrial strategy against which the
Agency can negotiate '"'significant benéfit" as well as a complex administra-

.
tive structure contribute to an @d hoc and” piecq@eal approach on the paréf/

v tpds and changing ¥

‘;jgpart on foreign
IR

L)

of the Agency. Factors such as global econonic
patterns in investment flows have pr WMM

ok un’ﬁ " '
‘(&G’t

.
investment inflows to Canada than the -Mfethe Agency itself.

tActors‘workipg within that process éuch as the Minister and the Commissioner
appear‘to be effective 1n:fatilit;ting a relétively smooth administrative'
procesé and one that does not pose any difficulty for federal-provincial.
cons@itatibn. In general, ?fRA has not appeared to be an infiexible tool

of government intervention but neither does its work provide much’evidence

that it has contributed significantly to the development of the Canadian

economy.



Introduction

! The enactment of the Foreign‘Investment Review Act and the
subsequent creation of e Foreign Investment Review Agency arose out of
a perceived need to implefment a national policy that wouid more
effeﬁ}ively deal with the.direct‘issue‘of_foré!tn ownership and control
as it s affected the Canadianéeconomyu In large part, this concern
has beenxgelated to ;be,pervasive external influence over the Canadian

S’ /

D

\giznomy in general and the influence exercised by the United States in //

particular. The evolution of governmental assistance and intervention

-/

in'the interests of n al economic independence has had a long
et ~

‘!il*

history and Chapter One wijll only review specific and e}
recent policy measures that led up to the enactment of the‘Foreign
Investment Review Act.

In order to-set out the various poliey measures in a proper

perspective it will be necessary to consider factors such as the

socio - economic environment, key events that marked turning points in

policy development, political party positions on foreign investment,
particulariydthat of the Liberal Party, as well as regional and public
attitudes in response to the development of a nationai policy. These
factors will be evaluated within a limited time frame covering the
period from the mid - 1950's to the time of the enactment of the Foreign
Investment Review Act (1974). The main tenet proposed is that Canadian
natic\)\nal policy which dealt with the concern over ~foreign direct
1nvestment has been a piecemeal developnent and one lacking a systematic

»approach. At best it has developed in a reactive manner to ad hog¢

situations rather than anticipating trends and arriving at an integrated

vi S
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policy approach.

Subsequent to-a review of the events that led up to the passage
pf Biil C;132 Chapter Two provides a more comprehensive examination of
the objectives of phe legislation, the purpose of the Agency, the ter;;
and conditions of the Act and the guidelines under which they operate.

. - . -

In recognition of the inherent complexity of the tefms and conditions
of the legislation it has become necessary to provide interprstive
comments oOn issuesasugh as the legal and constitutional implications of
the Act-in order -to arrive at a generdl unﬂerstanding of the basic
meaning of thé’legislation. ‘Following an outline of the basic features
" of the screening process Chapter Two also‘introduces a review of‘some
of the representations made to the federal government by business énd
industry groups as well as by certain provincial governments that chose
to presgnt briefs regarding their perceptions of the implication of the
Act. This information provides a better understanding of the key
© >

concepts of the legislation as well as a framework of reference for the
.assessment of the success of the iégislation which folloys.

. In order to gain a bettervunderstanding of the bureaucratic
process iﬁvolved in the implgientation‘of the Act Cﬁapter Three «
investigates the oxgaﬁization and operation of the Agency and the manﬁer
in which a potential investor proceedg in attempting to obtain approval
for an investment application. Although the actual organization of the
Agency is a simple hierérchy'of functional units, the mannef in which
this administrative body obtains information and negotiates for foreign .

investment benefits is‘more complex. The Agency's'main goal is to

ensure that every investment application conforms to the law before it

»

L

can be referred to the Minister for his recommendation and then

vii
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forwarded to Cabinet for a final decision. This procedure allon for

a number of cénsideratioqs that can be applied on the basis of the
particular merits of individual cases. The disposition of certain cases
reflects a review process thét was developed to facilitate a.neggtiating
‘procedure for obtaining the most desirable foreién investment benefits
for Canada. As a result, the Agency maintains a bargaining gtance that
provides an underlying strénEFh in meeting 1ts objectives.

The cornerstone. of the Act is thé'"significant benefit" clause
and Chapter Four p;qvides a perfogﬁance evaluation or operations review
of the Agency in terms of the benefits extracted through the screening
process. In an attempt-to provide some form of a yardstick for
determining the ' type and level of "significant benefit" obtained, 'the
outcome of resolved cases will be analyséﬂ Qith respect to qualifying
factors such as investmeht tren&s,.ﬁarket changes and pélitical
influence. This analysis wili rely onl; on data that are available
up to the end of March, 19?9;\\Any ﬁotewo;thy devglopments since that
period will be discussed in the following Chapter.

The inﬁluence of the }eview process in obtaining significant
benefits from investment infibws yill be evaluated by looking at the

modus operandi employed'by the various Ministers of Industry, Trade

and Commerce who have assumed responsibility‘for the work of the Agency.
An assessment of the Minister's role will be made in an effort to

—
account for the fact that the Agenéy has undergone a chan%gAin focus in
its operatioﬁé. It is not an unreasonable assumption that kéy decigion
- makers have had some effgct in creating an image for the Agency that

would help it maintain a level of credibility acceptable to both the

private and public sectors. ' .

\oviit



A4
. The disposition of actual cases and‘fhe reaction to the work

2 L : ,
of the Agency by provinéial governments and foreign investors establishes

an environment for the t;p£ of decision made by the Agency. On this“ 0.
basis Chapter Five’attemst to determiﬁe whether FIRA gas been

J
successful in- achieving iﬁs original objectives. vIt is arguéd that the
Agency can be given cred{ﬁyfor achieving limited results and that

factors external to the $hreaucratic process, such as the global economic

environmeﬁt, have an influence on the‘effectiveness of a screening’
process. Moreover, the Agency's work has not disrupted fede{al -
prévincial relations or interfered with the egonomic development
aspirations of varigus rggioni. The sﬁgcess of FIRA in meeting its

’

objectives will depend ultimately on whétber the federal government
develops clearicut guidelines for am overall industrial sFrategy‘on
which the Ageﬁcy can depend for negotiating investment benefits. If
this happens foreign investdrs will have a better apprecia%ion of the
expectations of the Canadian national policy and will develop their
investment, plans accor&ingly. On the other ‘hand, the recond of
Canadian govermments in making economic ﬁolicy does'ﬁpt inspite

confidence that a coherentlset of industrial strategy objectives will

emerge quickly, if at all.

ix
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1 Economic History and Legislation Prior to Bill C-132

.. In recent years Canada's national policies regarding foreign invest-

ment have been largely a response to a growing level of awareness of the.

v - hd

extent of foreign ownership of Canadian industry. The far-reaching
consequences that have'accompanied foreigﬁ investment have in turn
influenced the nature of the policies adopted. .Economic nationalism in

- - ‘ : .
Canada, which reached a high point in the late 1960‘'s and early 1970's, ¢

provided muéh of the impetusithat genefaged»government fesponse to th;s
issue. The culmination of a Variou;'set'of‘initiatives came in tﬂe f&rm
of the Foreign Investment Reviéw Act (1974) and the administrative body
crea;ed to administer the Act, the Foreign Investment Reviéw Agency (FIRA).
TBi; legislation reviews fofeign takeoJers of buSinesSes operatihg in
Canada as well:as foreign applications fé: new investments.

:HAt first glance ;he provisioné for a formal screening précedure'
éeem to diverge from ﬁhat has been gen;rally conSidered a relatively open

policy ‘toward foreign direct investment. Notwithstanding the foreign and

especially American ownership and control of Canadian industry, it has»béen

‘the policy of both the federal and provincial governments ro‘Eermit and

-2

. . . : 1 . - - .
actively encourage foreign investment, This open attitude to foreign

Anvestment hag been maintained throughout the history of .Canada's economic

development with particular emphasis placed on a number of roles tha:f
foreign capital has played. It is not the purpose here to go into a

. . . ) _ , .
history of the amount and type of capital that -contributed to the develop-

f . . .
ment'of,Caqada's econony. ' Let it suffice here to mention that in the

‘changes and trends in foreign investment in Canada direct investment

comprised sixty per cent of total foreign capital invested.b§ the end of

h



{% 1967, compared to thirty per cemt in 1926. The other‘impdrtant factor is
. that Unlted Stdtes 1nvestment accounted for eighty one per cefit of total

bforeign-capital invested in Canada by 1967.

Invaddition to the open policy that the federal government has

adbptéd,towards incoming foreign capital éﬂgggg}grgﬁﬂgﬁhgr key elements’

have combined to foster forelgn 1nvestment in this country. The develop-

ment of Canada's natural resburce base in response to market demand has

been a major -motive for direct investment in terms of developing and

\

gﬁaranteeing'sources of supply for invésting countries."’A third element
that has affected foreign investment is the leé%;>of.foreign eapital in
Canada's manﬁfacturing‘industfy: The policy'of providiAg tariff protection
including preférential access to.Commonwealth markets, early in the life
of this secoﬁdary industfy resulted in rapid growth of the manufacturing

1

industry starting in the early 1950's. The tariff which was essentially

.

designed to help infant Canadian industfy also pro&ided fofeigh'

-manufacturers thg‘méans to make further inroads into the economy by

“,

allowing them to locate their production plants in Canada or taking over
an existing Canadian business.3 At the end of 1967, non-resident control
in manufacturing was estimated at fifty-seven per cent or $11.8 billion out

of $20.5 billion total capital with the United States significantly

, controlliné eighty ber cent of that total.4

Although the three elements mentioned are not exclusive features

of foreign investment in Canada, they serve as distipctive factors in the .

type of predominant foreign economic activity that has occurred in Canada

in the recent pasf. The United States has been the main actor since the

early 1950's in this regard and has introduced direat investment in the

form of brénch plants and whq%ly—owned subsidiaries of American firms.



. _
While there are a number of economic factors that have accounted for the

-

; ‘ S . -
development of this type of investment™ it is more relevant for the
Canadian experience té discuss the political consequences associated with'
S '

direct foreign investment.

+ Foreign direct investment that enters the country in the form of

subsidiaries and branch.plants differs substantially from the import of
foreign capitaIlby'the sale of bonds or non-controlled equity stock and

.

the distinction is a critical one. Kari Levitt borrows a definition that

aptly describes the difference between direct and portfolio investment

1

particularly as it applies to the Canadian-American experience:

Direct investmernt refers to an investment made

tos create some kind of permanent organization

abroad - plants, refineries, sales offices, ware-

houses - to'make, precess and market goods for

local consumption and, in some instances, for sale

in third areas. Sueh operations typically combine

U.S. personnel, technology, know-how, machinery

equipment, to expand the productive, capacity of

the countries in which the investment was made and -

to open important markets for the products of the
~investing country.

... A portfolio 1nvestment may take two forms -

purchase .of foreign bonds and debentures or purchase

of foreign stocks by a U.S. resident. Purchases of

bonds and debentures are, like bank credits, at

fixed terms with no equity interest;. purchases of

stocks® involve equ1ty interest, but generally not

controlling interest.

.

The essential difference between direct and portfolio investment is that

~ -
-

legal control of the capital invested is involved in direct investment.
In acquiring this type of control the investor also retains the power of
decision-making or voting control over a particular investment. One

government source has also included in the definition of direct investment
"... all concerns.in Canada which are known to
have 50 per cent or more of their voting stock
. held in one country outside Canada. In addition,
a few instances of concerns are included where it



is known that effective control is held by a

parent firm with less than' 50 per cent of the

stock. In effect, this category includes’all o
"known cases of unincorporated branches of foreign ‘
companies in Canada and all wholly-owned subsidi-

aries, together with a number of concerns with a
parent company outside of Canada which holds less

than all of the capital stock."”’ .

Portfolio investment"on the other hénd does not involve any iegal control

of the éssets_gnd involves no important element of ownership, CPn#rol or
management. It‘therefére has fewer politicai implications, although ’ -,
_poliiiéal implications are not entirely absent. | '

Agother-distinction of direct foreign invsstmeng must'bg made hére

before a further dié@uséion on national policy‘évéiutign can be>continued:
Political cdncern regarding‘fofqigh investment revolves primarily about.

‘the issue of foreign ownershiﬁ>éhd coﬁtrol,"WBilé cogéfqi‘ha;{become
synoﬂymous with the aspect of legality there is a difference;bétweenAthe

legal ‘position of.efféCtive control ;nd.ﬁhe extent to which that coﬁtgpl'?

is actually‘exeréised. In ogher.words,-quantitative &evéis of éwnership

do not in themselﬁeé indicate the extent to_dhich major“éhareholde;s exeftji =

influence in a particula‘f‘infvestment'.8 The determination of levels and

. type of ownership can become a complicated exércise and'has been dealt

v

with in greater detail in another study.9 "For thé'ﬁﬁfposes of this
endequur'iF is sufficient ;o’state'that nOn—resideﬁfib&nérship will wield
more political clout when it 1is cODcentfated in fewe{ hands'thanbwhen it
is widabtscattéred. | Voting stocks retaiﬂygﬂeir power of
decisio'n;mékiﬁg‘ and responsibility -ar.ld this creates the relative

advahtage over other types of capital ownership. ‘A further q&élification

‘here is that in some cases there may be a diffdsion or decentralization of

s
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1

Wy .
ownership while nd single group holds a controlling position. The

[y

reverse situation where only one group or company maintains control .

'\-\xthrongh substantial levels of ownership also exists.

\Certain variables other than the ownershlp of voting stock play an
1ntegral role in_the pattern "of influence and conbrol that is exerted in
capital investments.f\Where foreign ownership of voting stock_is'small,

factérs‘such'as dependence on the non-resident for specific research and
. ——

-

éechnology, access to peﬁents, as well eeinew marKets and supplies may
influence the decision-making processes in the éenadianvcompany. On the
other hend, such factore as overall company policy on decentralization,
operations in‘a foreign codntry and leadersnip styles of top executives
may leave subsﬁantialidiscretion in the nands of Canadian management.lo
| In the history ef foreign investment polieyrleading’up to the
Foreign Investment Review Act it appears that the federal government has
reacted.to foreign investment as a weighing 6f cost against benefits;
costs cregtinglprdblems from'a politieei point of view while benefits stem
from en economic basis. _At tnﬁzrisk of simplifying this cost—benefit
anect it is the vehicle of direct investment, the multi-national .

corporation, that has stimulated a growing sense of unease about foreign

»

control in . the Canadian eednpmy. In the Canadian-American scenario which

has, dominated the foreign investment issue in this country, the malti-

national corporation has helped to provide the‘entreprenueriel'benefits

of the marketplace renging from managerial expertise.to sbphisticated

research and technology. At the same time however, the dimension of
decision-making has transcended national béundaries via foreign affiliates

or subsidiaries and resulted in a series of compromising moves by the
- y . B

Canadian government. The relationship between American-based multi-



a2

national corporations and Canadiqg indust}y has witnessed a host of

varying experiences. Only a few

ey issues will be discussed in order to
provide the setting for government policy development prior to any

sbecific législation aimed at sireening tﬁe entry of foreign investment.
. i . S »
In a series of plecemeal legislation which was encourage& in large

part by iconomic nationalist sentiment, Canada dealt with the politicalc

o

inroads of foreign owﬁership, partiéﬁiﬁrl& American, in an ad hoc fashion.

: Beginn?ng with the 1950;5 decade a'number of éovernmént measurés were
undertaken to aeal with different sectors of the economy as well as
variousltypes ofcecbnoﬁiq activity.:‘lﬁ_19s7, for example, the Canadian and
British Insurance Companies Act was providéd by Parliament in reaction to
the foreign écquisition of.éix Canadian life insurance compani;é. It
lspécifically réquired»that;a majoritylof board of directors be Canadian

-
and that.directors be granted the power to refuse to allow the transfer of

: . 11
. shares from a resident to a non-resident.

In 1958 the first government commissioned report that drew attention!

to the extent of foreign control in Canadian industry was the Royal et

Commission on Canada's Eéonomic Prospects or thg Gordon Report: hamea_after.-
Walter Gofdon;'the Commission's chairman.12 Thé repoft arosé out of &
number of'prgblems related to ;he ecd;omig development of Canada. The
general thrust of the ;epoft indicated a need to re-evaluate Cana&a's
tradifional attitude respecting foreign invest?ent. The report recommeﬁded
action to incrgase the degree of Canadian conkrol of foreign éubsidiariesﬁ
by employihg Canadians‘i; managemept positions, to increasevCanadianlequity
in subsidiaries and to eﬁéou;age-publication of financial reports thus
allowing ful}édisclosure of operétions;l3 _ \

Government intervention into the activity of foreign owned firms

EY
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‘adopted the strategy of obtéining more information to serve as a basis

~ for determining policies.‘ Thus, in 1962, the Corporations and Labour

+

Union Returns Act (CALURA) was passed and it empéwered the'govérnment Eo

. collect bgsic financial and other data on the affairs of foreign controlled
firms and lagour.unipns carrying on actiyiﬁies’in,anada.la This strategy
was strengthened by thé‘adopfion of the Wintefs Guidelines and

Corporations Act amendments: which'will be discussed later. For the most

~

part, the information obtained was largely confidential in view of the

general respect held for the private enterpriée activities being carried

on.
In 1963 Walter Gordon, the Finance Minister of the new Liberal
Government headed by.Lestef Pearson, -introduced his first budget which

included the most stringent measures ever directed toward foreign ownership

of Canadian business corporations. Although two of his tax proposals were
eventually'withdrawn - a thirty per cent takeover tax and a twenty per

cent withholding tax for firms with a lower proportion of domestic

ownership - his other provisions were enacted. They included a reduction
to ten per cent of a n}thholding’tax on dividends paid to non-residents
whose shares were at {east one-quarter Canadian-owned as well as a faster

rate of depreciation to companies with twenty-five per "cent Canadian
.16 ' e
ownership.

Government intervention of a different kind arrived in the form of

‘amendments to both the Income Tax Act and Customs Act in 1965. The former

affected the estab1ishment of new foreign-controlled newspapers and.

periodicals as well as the foreign takeover. of Canadian‘controlled news-

papers and periodicals. Furthermore, no deduction could be made for the

4 - .

gost of advertising which was aimed at the Canadian market but issued in a -

e . e
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non~-Canadian periodical or ﬁewspaper. The only publications falling into

this category at the time were the Canadian editions of the Readers

Digest and Time and they were eventually*éQémpted. One reason that has
been given for this exception is the pressure exerted by the United States in

accépting the terms of the Auto Pact.17 The amendments to the Customs

Act had the effect of disallowing the'entry of foreigm periodicals

- containing advertisements directed at gye Canadian market.
N o (S . ) d

In a series of events thé; begah in 1963 and extended to 1968
Canada became in&olved inra set of issues that arose as a result of
Qniléteral extensidn\bf United States law. In attempting to improve a
deteriorating\éfate of affairs with the American balance of payments

position the United States imposéd three separate measures that would

napply to Canada in whole or in part., 1In 1963 the Interest Equalization

Tax designed to reduce the use of American capital markets, by foreigners
was imposed on certain_typgé of international capital transactions which
included Canadian stotks and bonds. When a"finépciél and monetary crisis

followed due to the anticipation by investors that an American flow

' of capital to Canada would be decreased severely, Canada was able to obtain

- a special exemption frbm_the Kennedy administration. In 1965, the

v

Voluntary Cq—operation Program proposed new capital flow restrictions

from which Canada was only able -to gaiﬁ bartial exemption. - Canada was
affected by the Department of‘Commercerprovision that‘outlined limitations
on new foreign investment by Aperican corporatiéns and stipuiated an

increase in the return flow of earnings and short term assets to the
S " .
United States. . _ -

zShortly after this second set of measures was ehforged'thé'Joint

Canadé - United States Committee on Trade and Economic Affairs met in

e



March, 1966 to discuss ;hé'galance of payments position of both countries.,
The most significant result of this session was an official statement
which qualified that the United States Commerce Department"guidelines
were not intended to induce Canadian subsidiaries of,American,cérporations
"to act in any ways that differed from their no}mal business practides."l8
Canada's official qoncefn about, the ppténtial impact of the voluntary
directives on direct investmeﬂEAresulted~in Ottawa issuing its own
" guidelines ~ The Guiding Principles of Géod Corporxate Citizenship for
Foreign Subsidi;ries. These were issued by the Minister of Trade and
Commerce, Robert Winters and were essentially voluntary in nature but, as
one source has notéd, an effort at subtle preséure by the gdvernment to
al{;r.the beha?for of foreign-owne@ firms to conform to Canadian
inter—'ests.l9 ' . |
The 1968 direct in&estment.guidelines éf the ‘United States'Johnson

administration were even more strict‘in their implications for Canada -
United States capital flows.  During this time period.Uniféd Sﬁates
' inéﬁlvgment iﬁ Vietnam created an added .strain on the country's balance of

payment situation. ‘Consequently, the American government chése to tighten'®

x : .

up on foreign investmentiabroad by imposing guidelines that would cheet¥
capigél flows. Although;fhe guidelines were aimed primérily at investments
in Western Europe corporate répatriation f capital put pressure on the
Canadian dollar duevto a‘’ substantial transﬁér of fundé from Canadian

subsidiarieé to United States parent companies. 1In the subsequent reaction
-ifrbﬁ the Canadian financial community the Canadian dollar came very close
to devaluation and it was this critical factor that pointed:out serious \\\

repercussions for American curfency. Although Canada was exempted from

- these guidelines in March 1968‘the United States manéged to_extract-certain’
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financial commitments that would benefit the American dollar.20

Protection over key sectors of the economy instigated other
government measures throughout the latter portion of the 1960's decade.

IA 1967, a reVigeé Bank Act was drgfted which specified that banks hire
Canadians in at least three-fgyrths of directors positions, no éhartered
bank would be permitted to have more than ten per cent oWnérshiﬁ by an
individual and a limit of twenty-five per-cent ownership‘by a group of
non-residents, and no foreigners were allowed to establish a new bank.

The significance of this government undegtaking 1§y in its additional
péovision of placiﬁg growth limits on banks that had maintained & foreign
ownership level of twenty-five per cént. In a case involving the
Mercantile Bank the government was able to attach conditions to a takeover
atteﬁpt at a time when no’organized legislative machinery existed for that
purpose. . h C,

Despite the fact that the Mercantile-Bank had been permitted entry
into Canaéa in 1953 its status as a foreig# banking institution was not
looked upon favouraﬁly, particularly by a banking commission that undertook
review of the laws under the cﬂﬁirmaﬁship of Walter Gorddq. When the .
First National City ﬁanL of New York (Citibank) purchaséd‘the_bank f;om
Dutch owners inm 1963 it was viewed as taking advantage of an unforseen
rgguiatory loophole. The fedéral government sought to act retroaétively
to‘éersuade the American company to divest itself of the'hinety per cent
ownership it held. In a series‘of’diplomatic exchanges Walter Gordqnﬁ
then Finance Minister, argﬁed that management of the Mercantile interes;
under.Citigank woﬁld become alcritical f;ctbr‘in that an American manager
and American subsidiary would be more responsive to Citibank's interesi

1

and those of the United States than Canadian interests,zl An additional
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negotiating point was that if Citibank were permitted to enter the
country there would be g.high probability that applicationshftom other
fgreign ban&s woﬁ;d follow suit. The resulting compromise was that
M;;cantile was gi;én a temporary five year exemption from Caﬁadian owner-—
ship prdvisions‘in order to build pfofitability and thus'be able to bring
the level of anadian stock ownership up to seventy-five per cent.22

In a ser;es of government commissioned reports that began with the
Gordon Commission (1958) and folloyed with the Watkins (1968) and Gray - .
Report (1972) the cost-benefit element that has seemed to prevail th;ough
much of the earlier Liberal Government initiatives continued with the belief
th;t therg was a trade—off.betwéen economic benefits pf foreign investﬁent
and loss of control of national affairs that could be tolerated if
strategically oriented. One author has pointed to tﬁé Winters Guidelines
: pf 1966 as a starting poing in Liberal Pafty‘initiativgé in this regard.
It was considered that this undertakiné "was indicative of the prevailing
Liberal §iewpoint that, except in key sectors, the activities of foreign
owned firms should be subject to only pursuasive influence;"23 Further to
this philosophy, the resolution adopted at the 1966 1iberal~party convention
that constituted the overall policy decisiﬁn stated, 'the government should
take-steps to encourage g;eater Canadian ownership of thebeconomy, without

n2b

discouraging foreign investment. By and large, Parliamentary debates

that raised questions about the manner in which foreign takeovers had been
dealt with by government administration were met with defensive responses -
regarding the conscientious record of government initiatives, such as a

statement made by Finance Minister Benson in 1969:

"... this government's policy has been to proceed
by way of a carefully designed series of detailed
measures appropriate to different sectors of the

economy and to different types of economic activity.."25
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An aYgument ‘raised in favour of foreign investment flows is that
Canadian investors have benefitted by the relative lack of restriction on
.international flows of capital. Canada's rélative ‘position of economic
strength in this regard has b;en diqu;sed in terms of its own level of
investment abroad. In 1969 Finance Minister Benson made this statement about
investment growth figures up to 1965:
| "Foreigners owned $35.2 billion worth of assets in
Canada. In the same year Canadians owned foreign
assets totallihg’SlB billion - more than double
the figure a decade earlier. Over the past three
decades the rate of growth of Canadian investment
abroad has been faster than the rate of growth of
foreign investment in Canada."26
The continuous output of government studies addressed the féreigﬁ
investment quesgion further and identified new and ;trengthened measures
for dealiﬁg Qith incursions of foreign capital.l However, there were no
legisigtive undertakings in any real economic sense untEI’the mid 1970's, ;f
Befére Walter Gordon feturned to the Pearson Liberal governmént
in 1966‘Bémrequested that a White Paper be undertaken to investigate
possible solutionstto foreign economic dominance. A Task Force under the
;hairmanship of Professor Melviiﬁe Watkins carried out a study whichwyas
publisﬁed in 1968 ésvthe report fForeign Ownership and the Structure of
Canadian Indﬁstry." The Watkins Repoft asyfit also became known acknowledged
the benefits resulting from foreign direct investment but focused primarily
6ﬁ the problems asSoéiated yitﬂ the foreign ownership and control of
economic activity in Canada.
The problems identifigd as major issues included{ aﬁoﬁg,othé?é,
the benefits and costs of multi—national corporations: re:trictive trade
practices. by foreign firms and extraterritoriality The report Varned |

_however, ‘that the most serious cost associated with foreign direct invest-

ment was the tendency of the American government to practice a unilateral
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extension of law abroad in regard to American-owned subsidiaries. This
practica has manifested itself with respect to American laws on freedom
to export, United States anti-trust law and policy as well as balance of
payments policy.27 In view of the Canadian government's past experience
;ith the issue of Amepican extraterritoriality it would be useful to
relate a few-significant instances to which this country has been exposed.
Canada's experience with the American Balance of payments policy

basically resulted in a limitation in Canada's monetary independence.

Although the main issue here applied to outflows of capital from the

. United States, the aspect of extratérritoriality that was significant was

the attempt b& the American. government to influence the import and export

.policy of American controlled firms abroad thraugh its network of parent

and subsidiary companies. Canada managed to gain exemptions from each

of the guidelines imposed in 1963, 1965 and 1968 but not without providing

some finanqial~concessions that compromised the strength.of the Canadian .
2 .

capital market.

American laws regarding export controls related to regulations that

- were imposed under the United States Tradiﬁg'with the Enemy Act. In the

la!% 1950's this legislatig; regulated the commercial transactions of

all Amerlcan citizens in any dealings with China (except Formosa), North
Kor@a, North Vietnam and Cuba. The implications for Americans who owned
Canadian subsidiaries'or who served as ‘directors or managers of Canadian
companies were seen as an extraterritorial ima;;;;ion of American policy
on Canadian trade policy A number of cases including the refusal of the

Ford Motor Company of Canada to sell trucks to dLina in 1957 and the

1nvolvement of American owned flour mills in the early 1960's in refusing

'to honor a shipment of flour to Cuba that was linked to a wheat sale to

©
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‘ _ the Soviet Union resulted in a strained‘relationship between countries
W : .- Cow T . R

as well as a strengthening of economic nationalist sentiment in ‘Canada.
- f . “‘l:‘ .

United States anti- ~trust laws were provided to protect American

N

&) ¢

’
v

business agginst any situations whieh p? unlawful restraints on.

2 : L competitibn ‘such as anopolies The eff€ct of these provisions in the
v <. . [
S ’ case of American subsidiaries operating in Canada point to anoﬁher
, o . _
exercise in extraterritorial assertion. David Leyton-Brown has reviewed

a number-of scenarios in the Americap multi—national extension of pdlicy.

%

He cites. examples that haVe included activities ranging from the
'divestiture of Canadian holdings by American parent companies to attenpts
b§\the United States courts in obtaining corporate records concerning the
kactivities of American owned companies in Canada 29 In determining. the
results of such activity for Canada the Watkins Report Judged that the
legal and administrative machinery utilized by the United States in this

regard

e

. ) 11

.. poses for Canada a basic political preblem,
namely, that for an uncertain future the "elbow .
room'", or decision-making power of the Canadian o
government has been reduced in regard to economic

'relations involving American subsidiaries. -The es-
sence .of the eﬁtra —territorial issue is not the
economic costs ... but rather the potential loss
of control over an important segment of Canadian .
‘economic:life,’

The nain'recommendations of the Vatkins_Report included the’
establishment of a special agency to-coordinate government policies with
. respect to multi—national enterprises,vestablishment of a government
export trade agencyhto ensure that export orders conformed'witthanadian
law and foreignnpolicv,'and creation;of a Canada development corporation

to act as "a catalyst to mobilize entrepreneurial~talents in consortia,

in~conjunction with‘the private Canégian sector and as an alternative to



15

full foreign ownership.”31 As .an interesting point of reference the

notion of a Canadian development corporation first concelved by Walter
Gordon was held as a conceptlon of a large mutual fund to buy back
»

Canada. This issue of a development fund was to be introduced by the

L1berals on future occasions and finally enacted in 1971 after much
~

A
~ -

debate in the House. The recommendation that held,the most significence
for future'policy development how ver, was the concept of a specisl
agency to deal with foreign corpo:;:¥ons. Although there.yonld be.a host
of additional qualifications added to this original concent this was'in
effect a forerunner‘to:the Foreign Investment Review Agency.
| As soon afterﬁes 1970 the workbof a Parliamentary Commlttee (the
_Stending Committee on Externsl A}fairs and National Defence Respectlng
Cahada - United States Relations) examined foreign investment as one element
in ‘a study of Canada - United States relations and also endorsed the
‘%creation of a special agency.Ktcneired by Ian Wahn the committee pointed
out that last ninute and ad hoc measures taken with respect to takeovers
in certain key sectors tould prove inhibiting to necéssary capital
developments._ With this in m1nd it opted for a deflnlte statement of
government policy on forelgn ownership and an effective screening agency. 32
It recommended that the_agency should take the form of an Ownershlp and
Control Bureau working under the directlon of a Mlnister and empowered to
identify key sectorsowhere takeovers would or would not be allowed,33 to
license and screen'foreign ventures, and enforce requirements, for major
subsidiaries to sell fifty—one per centbof stock to Canadians.
Further to the matter of takeover activity in key sectors -it should
be noted that the Wahn Report had been issued in the wake of a series of

legislatlve acts that;from 1957 tq 1968 restricted foreign ownership in ~



sectors such as finance and communicatiqn.34 More notably however,
government interventgon in the national interest thwarted takeoyer attempts-
in two si%nifioant cases; Denison Mines in 1970 and Home 0il Company in
1971. ' "

| In early 1970 a eubstanpial portion of Denison Mines Lto. of
Tofonto, which conE;olled‘about forty per cent of danada'e uranium reserves,
was on the nefge of paseing into foreign hande. Subsequent to nucn
specnlapionaabout possible bidders fof’control of Denispn,35.iF waé
determined thaé Sfephen Roman, president.of the Roman Corporation which
ownedltwentyrfiye and one half per cent of Denison intendeé‘to eell his
share to. the United States based Hudson's Bay 0il and Gas Conpany. A
completed saie wonld have meant that less than ten per cent‘of the’country's
uraniumjresources would remain in Canadian hande at a time when the mining
and smelting industry was alreadxjfifty—nine per cent.foreién controlled
.and the‘;etrdleum and gas industry seventy—four ?er'cent.36 Tne government
leayned abont'the negooiations~foruoransfer'of oﬁnetship of’Denison on
March .2, 1970, nnen Prime Minister Trudeau int%rrupted a wheat-sale debate
in ehe House to state government reservations concerning thisﬂtransaction.
If npeessa;y ﬁhe“government had been prepafed to introduce‘an amendment to
the Atomic Energy Control Acf to prevent this move.37» The government was
succéssful in frustrating foreign interests 1n thls particular case and on
March i9 1970, ‘Energy. Mlnister J. J. Greene announced regulations to
place limits on foreign ownersh;p to a thirty—three per cent maximum'of any
productive uranium operation in‘Qanada..'Atﬂthis time there was also some
\speculation that the governmentvwould.;ookbat fegulating Canadian ownership

in other energy resources including coal, oil and natural gas.38 /f

In 1971 the federal governnenf disallowed an acquisition by Ashland
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0il Company of Kentucky\of HomeAOii Company Ltd. of Calgary, the only
major independent petroleum company in Canada. Although the government
acted under no apparent legislative authority, one source has stated
that Ashland withdrew its bid after a special parliamentarv debate
February 18, 1971 in which members of all parties opposed the idea of
having control pass into American hands.39. Follow1ng this the government
made money available to ensure that certain private Canadian interests
had an opportunity for purchasing the company. Thus, the governméent had
again managed\to’find a successful, albeit ad'hog measure in protecting
the national interest. | a
Government commissioned studies to this time were successful in
achieving little more than a heightened‘awareness of the‘banadian experience
Awith foreign investment. No legislative‘action was precipitated as a
result of these in;estigations but the next series of events created the
momentum for’a-more directed\approach to foreign investment. Generally
speaking, current policies of the day were not gearfd closely enough to
'specific circumstances in order to maximize’the,benefits and minimize the
‘costs of’direct investment. The lack of a comprehen31ve 1ndustr1a1
strategy prov1ded the additional moméntum required for a special stidy to
be undertaken In 1969, the federal government commissioned Herb Gray,
then Minister without Portfolio'in.the Department of Finance to proposel

specific measures dealing with the control of multi-national corporations.

The final report, .Foreign Direct Investment in Canada was published in

1972, . o ‘ :
The main recommendations that were offered as strategies for dealing
with the 1nvestment controversy were: screening by a- government agency to

block investment that does-not make a net contribution to the Canadian
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(e.gy fifty-one per cent Canadian ownership of all firﬁs) and other

economy; delineation of further "key sectors' in which fonreign ownership'

would be regulated; the introduction of across-the-board ownership rules

chanéés relétiﬁg to. the ﬁse.of Canadian managers and directors. The
commission selected the'screening\agency-as the primary mode of
governmént intervention. Thg objé;tives of the agency would allow for a
selectige bargaining tool for generally "better dealé" from foreign |

i

interests. At the same time this body was viewed as a blocking agent in

.a selective process to protect Canadian entrepreneurship.. Most importantly,
- ~

the agency was to involve the use of criteria and guidelines based on. an

industrial strategy. The implications for this approach included the
basic reasoning that to_bérgain'fer more of everythihg would have the

+

process become an "agent of incrementalism,'" e.g., bargaining regardless

of the impact on industrial development.40 It could be-méntioned here

‘that the "significént benefit" criteria that were adopted as the basis -

for selective screening of foreiéﬁ invéétment in the fhture Foréigﬁ
inVestment Review Act were implemented on the same foundation.

The advantages of this approach as opposed to.gaining protection
of key sgttors or fifty-one per cent Canadian ownership was viewed in
terms.of bargaining leverage *and relativebflexibility. If the decision-
making power_of negotiating for foreign investment rested with one cént;al

agency as opposed to an arbitrary procedure of dealing with individual
> " :

P4

provinces, fewer costs would be involved. The agency was also meant to

be a flexible instrument by applying éolicy that would vary for different

geographical regions and for different industrigs depending upon local I

' 41
conditions and needs.

The Gray Report and the subsequent proposal of the Foreign Takeovers
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Review Bill seemed to represent a fair consensus of Liberal Party policy
thinking on foreign investment ‘which was to achieve greater control of
" the economy. Neither effort however, was sufficiently convincing to
affect concrete poiicies; In the words of one author,

"The Gray Report is a disappointment for what it.

failed to include ... the report has added little

to our knowledge concerning such basic and still

unresolved questions as the overall impact of

foreign ditect investment on CaQidlan growth,

employment, prices, product diveyrsity and the
balance of payments:"42

e

During this time the Progressive Conservative Party remained consistent

»
N R v

ip its pelitical tenor concerning the means by which- it perceived fdfeign
investment ceuld be dealt witH'most effectively.. Robert Stanfield, leader
of the oppbsition, made public~staeeménts threughout the course of 1972
that reflecteH most of the criticisms held by the Party. He;opposed a
geeeral screening system which would restrict the inflow of foreign
capital. He stfeesed'the divisive effects ef.any system which.did not

. consider consultetien with the proviﬁces. Finally, he eondoned the
regulatien of'fofeign investmenﬁ,upartieplarly in key sectors, but placed.
ehe emphasis on action to :strengthen the initiative‘of Cenadien firms.43
:This last issue concernihg regulation tends to reinforce the basic - ﬁ
?gifference between Liberal and Progressive Conservative policy approaches;
namely, that the Liberalsbplace more embhasis on direct.influence over oper-

ations of firms'while the Conservatives stress general indirect influences

such as encouraging Canadians to in

As an 1mmediate follow—up to the Gray Report findlngs, the Foreign
Takeovers Review Bi}l (C-201) was introduced in the House of Commons in
‘May, 1972. The bill proceeded to second reading when Parliament dissolved

in 1972. The proposed bill was to vest Cabinet with the power to review
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all acquisitions by foreign investors of Canadian firms with assets of
more than $250,000 or gross revenues of more than three million dollars.
Before this document»diéd on the order paper however, it ‘became evident

that the measure was oversimplified and too limited in ébope to be able

. to deal effectively with fhe large implications of assessing the costs

and benef;ts of foreign investment. The inadequacy of the bill created
some disagreement within the Liberal party as well as in opposition ranks,
Ian Wahn, together with thirteenh other Liberal membegé of Parliamenﬁ,
endorsed_the.sﬁand of the Committee for an Independent'Canada that the
bill was inadequate. Robert Kaplan; chairman of the Commons committee
whichdreviewed the bill; publicly spoke in favo; of thé screeningiof all
‘foréign invesﬁments recommended by‘the Gray reporg.

The Conservative view upon immediate pronouﬁcement of the bill did

‘not convey a strong opinion either for or against the propbsal. It

seemed'apparen; at the outset thaf no clear policy had been formulated .
on which the ehtire Conservative party~could agree. As the Commons
sessions cbncerning the biii progressed héweﬁer, Stanfield's coﬁmenté
generally espoused the party's tréditional poiicyvstance. His_main'
objection was that the proposal did, not dq anything to increasé Canadian
participétioﬂ or Canédian ownérship. Also, no provision had been made for
provincial consultation either.in connection with the final decisions 6r
with the_guidelinéé. He futher stated that, ﬁ.}. this policy does not
ensure the continuation, let alone ;heaexpanéioh of Canadian companies-
in the teeth of competition théé they face}"asc

This bill exemplified tﬁe plecemeal ahd ad hoé manner in whichAﬁhel

Liberal party approached the foreign investment issue. Commonsvdebates

indicated that there was a general confusion over a policy that was

~
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attempting to deal with a'weighty problem in a short term and lim}ted
manner as opposed to searcning out the implications of legislative
action in a longer term perspective, -’ One author has suggested that this
form of adhockery was a commonly pereeived role of government 1n Canada.

"Expectations for Canadians have been geared by
and large to a government which acted only when
pressures required it do so and then only in a

- moderate manner, avoiding actions which would
disrupt the main body of private enterprise
decision-making upon which the overall dznamlcs
of the economy are expected to depend. né

-

The bill was, however, consistent with the Liberal pblicy approach to not

limit foreign investment but rather maximize fnrther.beneﬁits. AS
Industry Minister Jean-Luc Pepin stated in h%g speech to the bill: '"The
obJectivek.. 'is to ensure that forelgn‘takeovers of Canadian corporations
take place only when such takeovers will bring'appreciable benefits to

47

Following the re—election of.the Liberal Cerrnment in 1972 and due
to political pressute.iatgely arising from the government's minority
pes%tion, a broader bill (C4132) received first reading in the House in,
January, 1978 and was passed by Parliament in December, 1973. The bill
differed from the previoue takeovers bill in that it provided for the

eventual review of some forms of new foreign direct investmerts as well

as ‘takeovers. This new feature accounted for the additional requirement

of Cabinet to take into account the industrial economic policy objectives

of any inberested provincial.governmeht., The.enactnent;of the’bill
proceeded in two stages with Phase I or theltakeovers segment commencing
in April, 1974 -and Phase II which was extended to the review of
establlshment of new businesses by foreign 1nvestors and opening of new

bu31nesses by existing foreign controlled firms in Canada in unrelated

~
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iines of actiQity to commence October, 1975, In.the interim the
government. requested that fepreseAtations be offered by provincial
governments and business and'industry group;. 'A preseritation of this,
substantive material will follow in an upcoming section.

* Substantial ppposition to the proposed legislation existed within. X
different groups. Various interests of industry and business accepted
only certéiﬁ provisions of the bill and those proviﬁcés‘thaf‘submitted
their views were‘not entirely conginced that the legisiation would serve
the;r better interests. Although the NDP supported this initiative on
"the part of a m;nérity government, nationaiists wiﬁhin the former party’
ranks still viewed the attempt as '"too little, too late.": )

Prior tB any further investigation“of the initial impact|of the
new Act a‘finéi brief comment should be made regarding Canadian attitudes
towards foreign invgstment iq general and‘hgw these combined to create a
setting for the nation;l policies that evolved. Indicators of attitudin;l
trends are numerous and varied but this section will only include the
pérpeptio;s of Cénadién éitizens as to the effects.of foreign inveétment,
regibnal difference; and a iook é Trudeau'; political philosophy as an
influence on public policy.

It h;s béenlgenerally conceded that trends in foreign investment
situations are not automaticaliy reflectedvas changes in trends in puBlic
attitudes. Furthefmore, the degree to whiéh we become gognizant éf trénds
depends to a large dggree on the txpe’of inforﬁ;tion being 4éthered; It

l

‘would appear from the magerial that is. available that. a growing trend

>

towards less favourable views of foreign investment became evident in the

latter part of the fiftiés and throdéhout'the sixties. Various polfé and

, surveys were conducted to determine the”reacgion of the Canadian public to



the increasing degree of foreign capital (mostly American) entering the

~

country. In response to annual surveys of the Gallup Poll that asked

whether people thought there was enough U.S. capital in Canada or if

they\would like to see more capital invested in Canada the following

"\\ 2

4

National - 1963
1967
1970
.1972

Regional -~ Maritimes
(1972) Quebec
: Ontario
Prairies
B.C.

Source: The Gallup

- results wefe tabulated for the period indica;ed below:

Enough now Like more Undécided
467 337% 217
607 247 : 167%
627% 25% 13%
67% -;\\—_///22% 11%
61% 22% 17%
58% 31% 11%
73% 18% ' 9%
727 17% ‘ 11%
657% 217 ‘ 147

Po11.%8 ,

In another poll which asked whether United States ownership of Canadian

companies was good or bad for the Canadian economy, results of annual.

surveys of 5,000 Canadians réported the follbwiﬁg increase in negative

- 49
opinions:

-

1969
1970
1971
1972

Whether these types

Bad (%)
34
41
44
47

of surveys

‘Godd(%) . Good & Bad No opinion(%)

43 7 16
. 38 13 8
39 7 10
38 7 8

are an accurate reading of the Canadian

o

public attitude and changes in trends is a matter of\conjecture. At the

least they can provide an estimate of the avareness of general citizens

regarding issues communicated via the media and experienced at a;highef

political level.

-~

}

In terms of regionél differences there is some teﬁdency for

opinions on the foreign investment issue to be related to the economic
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viability of a particular province or group of provinces. Further iﬁ this
study provincial. government .concerns will be docﬁmented in relafion to
government intervention of foreign investment. In certain areas such as
the Maritimes for;ign investment is looked upon in a more positive light
due to a perseived need for further industrial development and new
capital and technology. New inveépment ié those economies 1is azso
éonsidered helpful in alleviating severe uhemﬁloymené difficulties,

Quebec also depends'onlspecific advanced technologies and the infusion of

rapid development to create a demand as well as absorb large numbers of

skilled workers. Ontério's level of regional development and industrial

7~
—

predominancé over other regions has made it less favourably disposed
to&ards foreigp/incursions of investment capital. Finally, despite
Séskﬁtchéﬁan's concern over the levels of American investment in the
potash.industry, the west, or at least Alberta has probably benefitted
tﬁe most in terms of the development that accompanies foreign capital
and wquld‘most likely encourage this trend Qgt on a selective basis.so
Throughout ﬁuch of the literature that has been published concerning
foreign investment the issues of national identity and economic igdepen—
.dencé have been posed as quinant’characteristics in the comments made‘by
political and aé;demic.thinkers alike. The complex evaluation of these

_ philosophies will not be efpounded here but it would be useful to néte

thé basié philosophy of the Eibéral party 1eadér who entered federal
politics at‘é time when political COnéequences of national gconomié
conditions necessitaﬁed a hard look at concré;e policy alternatives.

| On'the issue of nationalism it bécame evident through his statements

and writing that Pierre Trudeau was not a believer of nationalism and

chose instead to support a 'direction of the rational structuring of



economic and political organization."51 While this statement lacks

further qualifications to Trudeau's sentiments concerning a wider scope
of nationalism which mightlinblude cultural nationalism and political
identity for a nation and biéuituralisﬁ it basically reflects his
orientation to.the foreign investment issue. ‘'In an interview with the

New York Times (November, 1968), Trudeau responded to a question concerning

the influx of American capital and the ,question of foreign economic

N

domination by responding,
... I don't w0rry over something which is somewhat
inevitable, and I think the problem of economic

domination is somewhat inevitabﬂe, ... I would want )
to make sure that this economic presence does not

result as I say in a real weakening of our national
identity. I use that general expression too.' The

way in which I do that is to try and balance the

benefits against the disadvantages. It is obvious

if we keep out capital and keep out technology, we

won't .be able to develop our resources and we would

have to cut our standard of consumption in order to
generate the savings to 1nvest in ourselves. .52

"

In one of his writings, Federalism and the French Canadians (1965)

Trudeau discusses the issue of foreign capital in terms of movement of
capital and its relationship to econbmic dependence:

"The answet is not to chase away foreign capital

. The answer, in the first place, is to use )
foreign capital within the fraglework of rational
economic development; and, se ndarily, to create’
indigenous capital and direct 3 ards the key
sectors of the future..,"53 ’

. @ >
In an address to the Kitchener Chamber of Commerce in May, 1968, Trudeau
responded to the question of whether it was the government's policy in
terms of foreign investment to foresee controls or 11m1tations on future

capital imports. He responded by stating that
"The Canadian government's policy is that Canada
needs foreign investment insorder to develop.
The point is that this forelgn investment should
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. beely ‘ﬁ‘wﬂy tamadian governments, not

< At re 14 but it should be encouraged in -areas
which are conducive to the political and social
goals of all of Canada.'5%

Trudeau peened ¥8 acknowledge that Canada is not always in control
of its economic status but political manuevering can try to ensure that
the ingredients for nation—building are retained in the proper sphere.

It would appear than, that Trudeau's rationale has not run counter to the
political tenet of the Liberal Party which has appeared to support the

existence of a trade-off in the cost.benefit nature of foreign direct

investment.
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II Interpretation of Key Concepts of the Act

' The federal government's attenpts to provide concrete policy
alternatives to deal with the issue of foreign investment and its effect
on the national econonic envitonment gave risevtc a number of sequential
moves in Parliament; With the dissolution of Parliament in 1972 the House
had to forego further discussion of the proposed Foreign_Takeovens Review
Bill (C—201) whichihad already received secsnd reading by May, 1972. The
minority position in which the Liberal Party found 1tse1f subsequent to |
the 1972 election was a major factor in the 1ntroduction of a broader
piece of legislation dealing with tRe same foreign investment issue. The
Foreign Investment\Review Bill (C;l3 ) received first reading in the House»
in January, 1973 an? was proclaimed as legislation in.December, 1973,

Whereas the feteién Takeovers Review Bill was limited in its

operations to takeoveyrs“of Canadian businesses by non-Canadians, the new

A

"Review Act was extended to act as i screening process in the case of

establishment of new business by non-Canadians as well as takeovers. ,The

1

purpose of this new legislation is outlined in SectiOn 2(1) of the Act and

states that ‘ R : ° '

... control of Canadian business enterprises may
be acquired by perséns other than Canadians and
new business may be established in Canada by
persons, ... who are not already carrying on
business in Canada or whose new businesses in
Canada would be unrelated to the business already
being carried on by them in Canada, only if it
has been assessed that the acquisition of control
of those enterprises or the establishment of those
new businesses ... is or is likely.to be of )
' significant benefit to Canada, co

Simply stated, the mandate of the Act is to review and assess two types

of activities; first, the "acquisition of control" or takeover of

™ - 31
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~

Canadian business enterprises by "'non—eli‘gible.,persons",2 and second, the
establishment of new businesses in Canadd b& "non-eligible persons."3 Any
proposed investment to which the Act applies is suybjected to this review

in order to determine whether it will be of "significant benefit' to

Cahada and thus receive approval}i:The criteria of "significant benefit"

would be applied however, only after presumpfions of '"non-eligibility"

"

and '"control" are established. The terms and conditions of the Act are

B applied by the administrative arm of the Act which is the Foreign

Investmeﬁt Review Agency.. The Agency ensures‘that investors comply with
ﬁhe legislation by considering'reviewable.applicétions and making
recommendatioﬁs on the outcome of proposals to the Minister .of Industry,
Trade\and Commerce. The final resolutiod‘of any case rests with the
Cabfﬁet which makes a decision based on the Minister's recomhendation.

The Act was meant to facilitate adequate g}owth in the economy by
maintaining sufficient levels of‘capital in tHe.country and at the same time
regaining control of Canada's economic envirgnment.' One source has statsd
that the legislation was premised on ;he fact that with sufficien; domestic
gross capital formatioﬁ théifederal éovernment couldﬁgain the leverage to
screen the entry of new foreign capital into Cana&a as well as bargain
with foreignessgfor bettef terms.A' The_basis on whish such leverage
csuld be gstablishéd and utilized was discussed in she Ho:se in terms of
the foliowing objectives: toAsuppbrt the development of strong‘Canadian- <
owned business enterprises, to ensure ;hat future foréign takeovers andl
tHe establishment of new foreién—owned businesses would be of significant
benefit to Canada, to ﬁelp arrest and reverse the'incressing degrée of

foreign control of the economy, and to contribute to the developmént of a

Canadian identity‘.5 The means by which these objectives could be realized A/
o | |



were ;heﬂmain focus of -early debate regarding the application of the
lggislation. | | ,

Staunch nationalists éointed out thgt mudh foreign investment was
not affected by the legislafioé, namely, existing foreign. investment in
Canada and continued expansion within current areas of operation by
éxisting foreign coptrolled firms. They arguéd that money iﬁvested in
Canada 5yfforeign—OWned enterpriseé was actually Canadian funds, for

N
- example the re-investment of retained earnings and moneys borrowed on the
Canadian~fiﬁancial market. Alastair Gilleséie, then Miniéter of Inaustry,
Trade and Commerce responded to this'cggcern-in the Finance, Tf;de and
Economic Affairs Committee of the Housé‘in Junel, 1973. The federal
goverpment‘had to be sensitive to the costs and benefits of inﬁéstment
already existing in the country as weli as be awére of the possible
repercg?sions to}the anadian economy of applying certain restrictionsAtov
this type of invespment. In the first instance, such a move would have
retroactive implications by affecting ongoing and presumably related
expansion of a company already dbing\Pgsiness in Canada.. Secondly, by
encouraging firms to expand .their businesses fhe‘government was hoping to
realize the advantage of added empldyment by absorbing a gfowing lébour
“force. Laétly, the government did not want to impose regulations that
would be seen as a further dggree of government -intervention in the private
sector.6 In supp?rt;of ﬁhis argument Gillespie madgAthe following.
Jtatement :
Given the large number of firms that .are already .
foreign controlled in Canada, a review of normal
expansion would call for an enormous amount of
intervention .,.., 1In addition, I think. there is
" a difference in kind between the normal growth
which takes place as a business prospers and

expands its activity on the one hand and the
N L4 . . .
opening of unrelated business on the other. It . ]
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seems ..: that thére is almost an element of

retroactivity in intervening in the process of

normal -growth. )
In addressing the advantages and disédvaﬁtages of foreign investment in
the eounfry Gillespie's rationale was simply a”fu%ther exﬁensidn,pf Liberal
policy oh the subject. In a more direct statemeﬁt,.then Finance Ministef
John Turneflalso supported £he notion that foreign direct invéstmént was
the means necessary for the future development of the eéénomy. in an
address to the U.S. Council of’the International Chamber of Commefée in
l973,lhe admitted that Canada would continue to welcome fofeign capital
but with a "... deﬁermination to.énsure that foreign invéstmenﬁ‘is, in
fact, nece;séry.and that it will contribute to the greatést extent possible
the kind of écQquic developmeﬁt that is in kegping with our national
.objectiyeé.f'8 T;é manner in which'the.government»cbnsidered that invest-
meﬁt was necessary and that its contribution wasfviéble for economic
development was determined by the terms and conditions of the Act itself.

The screening procedure as outliqea in_Phése_I of the Act

stipsiates ;hat applications for "acquisition of control” by "non—éligible
persons" of Canadian buéineséés whose a;$ets‘;re‘valued at more than
$250,600,'or whose g?oés revénues exceed three ﬁillion dollérs are subject
"to the screening process. There are a number of terms that are.specific
to the meaning of the Act in this provisiqg"aﬁd’they*inclhde "nén;eligible
persbﬁ" énd Yacquisition of control." In the first instapce,rappliéant§ R
who a;e cqnsidered non-eligigie persons as stibulated'by fhelAét, inciude
individuals who are neither Caﬁé ian citizens nor landéa immigrants,
Canadiag citizens who afe not residents, landed immiéranté who have not

taken out citizenship within a year after their gligibiiit?} governments

.of other countries and corporations COQP olled ih fact by noﬁ—eligible

L
Ll
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persons.9 Although there are exceptiéns for Canadians who héve been
resident dutsidé of Canada'for fivé or more consecutive years, (for
example, full—time employées of the federal or provincial govérnment,
full-time employees of a Canadian business enterprise; these cease to
apply after a period 6f ten yearé. A further qualification to the sfatus
of corporations as non-eligible persons is the dete;mining factor stated
,inbsubsection 3(1) of the Acf as ”égstrol in fact;ﬁ‘it could be ;hrough
shareholdings, a trust or>cohtraLt. This 1s basically interpreted as
going beyond share ownérship in‘determining de facto cont;ol (beyond
the legal control which more than fifty per cent of the votes prbvide)
and, as one author stétéé,'"the Agency will have ;he ability to look beyond
ali varieties ofbschemes whiéh are'designed to conceal or éhelter the

i0 On the basis of share ownership

identity of the true controller...
a corporation is presumed, to be a non-eligible person where»twenty—fivf
per cent of the voting rights:in the case of a publicly traded corporation
are owned' by one or more non-eligible persons. The necessity of
establishing that share ownership does not représent»control in fact will
entail time and addéd expénse on the part 6f>zgrtain affected individuals.
" One study of the Act, for. example, notes that in a case of a publicly
traded corporation, Qhén twenty-five ber‘cent or more of the voting righfsf
are in the hands of axnon—eligible person,
... there may be questions of trying. to prove who
voted which way on what issue and whether other
shareholders or those.in the presumptive twenty-
five per cent block have acted in concert, which
can be like trying to put a leash on a cloud.ll
In the case of corporations generally the Act dbes not consider the

- . . _ N
national jurisdiction of the corporation relevant for proof of non-

eligibility but looks instead to the national status and residence of the



controlling individuals.l

v

Subsequent sections in the Act go into further detail and extensive !

{ ‘
qualifications regarding small holdings shares (section‘3.5), arm's
length dealings (section 3. 6), and groups of persons and board of- directors
(section 3.7). In attempting to determine where control does in fact 11e
the Act has attempted to provide answers to questions such as: ,what
constitutes a group?, when is control presumed to exist?, how can share-
'holdiﬁés be proven? The complexity of the rules and regulations.pose
varieus problems fer determining the.status of those persohs\and
corporations propbsing investhent activ{ty or trying to‘establish a new
business. It would appear that in antic1pat10n of such a problem the Act
has made prov1sions (section 4). for permltting a corporation to apply to
.the Minister for an opinion on-whether Qr not it is npn—eligible."13,~
This type of rulifdg would he\binding on the Minister_for‘two years orvfor
as long as the facts disciosed remain substantially uncheﬁged.

The types of business actiQities carried on by non-eligible persons
constitute another éejor categotyfthat is subject to the screening
procedute. Basically, there.are two types of\actiﬁities that are screened:
first, "acquisition of control" of existing Canadian business enterprises,
and second, the establishment of hew businesses which have hot been |
previqusly carried on in Canada hy the honeeligihle pefson and any new
business which would hehunrelated'to the_existing‘busihess (as introduced
through Phase II, October, (1975) In dealing with . the first category we
find that "acquigitlons of control” havé also been referred to as takeovers

and ghe Act establishes two methods by whéch an vauisition of control of
a Canadian business may be accomplished( first, by the acquisition of =

shares t0'§hich are attached the voting fighfs of a Canadian corporation;

and, secondly, by the acqﬁis;tion of all or substantially all of the
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-being carried on as a separate business."
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property used in carrying on a business.la While it would not seem
difficult to determine th% acquisiti;n of substantially all of the
property used in carrying &n a business, ‘the determinaﬁion of tﬂe
acquisition of shares is a ;ifferent matter. It becomes more complicated

because the Act extends to the assets of a division of a company, or in

the words of the legislation, to a "part of a business that is capable of

! - 1

15 ‘ N

Presumptions or inferences applied to the definition of a "non-
eligible person" are Siﬁilarly found in thé definition of "acquisition of
control;" In the case of the latter, the Act imposes the presumption that
control is acquired when a person obtains five per cent of the voting
riggts in the case of puBlicly traded ‘shares anf twenty per cent of the
voting rights of corporation shares which are not publicly traded. B
Furthermore,‘the gcquisition of more than fifty per ;ent of the votiﬁg
rights is regafdéd as being a definite "acquisition of controi."l6 Critics
of the Act pointed out that wifh the definition of cqﬁtrol the legislation
was made to be technically complicated., Difficult questions of interpreta-
tion arose with "control"’meaﬁing one thing for "acquisitioﬁ>of cqntfol"
and another thiﬁg when the status of being controlled by a noh-eligibie
person was consi&éred. Disputing the assumption that five'per cent
ownérship was sufficient as a presumption of control, critics also observed
that-théré were a number of Canadi;n public coﬁpanies'in which a foreign
shareholdef aned an aggregate of five per cent or more of the voting>

stock but was not in a position to inflience control.l’ It should be noted

e

that unlike the provision made for the determination of non-eligibility,

the Act does no§ make provision for obtaining binding opinions from the

‘Minister‘bn whether there has been an acquisition of control. The

-
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possibility therefore exists that each case would be exposéd to a
A

subjective examination by the Agency having its basis in the particular

merits of individual cases. In any case where there is a question of

control béing acquired the Agency may demand, under subsection 8(3) of
‘ co > P 3. ’

the Act, a filing of all the information required to screen ‘the transaction.

Needless to say, disclosure of facts for individual cases will entail a

substantial amount of paper work for all the parties involved.18

The various situationg_thét_could conceivably fall under the ambit
of "acquisition of contro;" provisions'furthef illustrate the complex
nature of the legislatién.‘ They include for example: the acquisitibn
of an option to acquire shares, corporate re-organizations which involve
the transfer of shares or‘assets;~or the.acquisiéion of a leasehold
interest in any property used in carrying on a businessf In any business
transaction in which a pdtenti;l’acquiror is unsure of the statu§ Qf-thé
claim the Agency recommends thét the most feasible course of action is to
subject the transac¢ction to the screening process,

. In the first phase the new Act applies to the takeover of "Canadian
business enterprises" whether or not the? are alfeady foreign—controlléd.

The former term simply refers to a business carried on in Canada by
]
a) an individual who is either a Canadian citizen
or a person ordinarily resident in Canada.
b) a Canadizn corporation that maintains one or
more establishments in Canada, i.e., a corporation
incorporated federally or provincially, or.
c) any number of individuals or corporations, or
- combination thereof, if any one of them either is
a Canadian citizen, Canadian resident or Canadian
cprporation.l9 » -

The only exception to this definition is a business that is carried on in

Canada by an individual (or group) who is a non-resident alien. An
additional qualification arises with respect to real estate. For greatgr

™~
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certainty the Act provides that the acquisition and holding of land is~
not, by reason only of holding the land, considered carrying on a
20 f" ‘
business. In general, the screening provisions of the Act would apply
(\
in cases where a transaction '"involves substantial rental properties and

the activities of the investor in administering the property (development)

n2l

¢an be characterizedras business activities. Business enterprises that

) \
!
are exempt from review are-those carried on by a corporation incor orated
mp , y P ‘ p

by the federal or a provincial government, those éxempt from certain tax

\

provisions and ones with gross assets which do not exceed $250,000 and
gross revenues not exgeeding $3,000,000.22
Phase II of the Act affecting the establishment of new foreign-
.ownqubusinesses came incq effect on October 15, 1975. Under its terms,
a screening procedure would apply if a new business is established by
persons, other than Canadians, who are not already carrying on business
in Canaaa or ;hose new business in Canada would be unrelated to the
business already being cérried on inACanada; On tﬁe other hand, non-—

-~

eligible persons already carrying on a business in Canada are still

. §
entitled to expand their existing business by virtue of internal growth

without being subﬁect to the screening process, The terms and their

respective guidélines that should be defined are "new business" and

~.

"related business."

A fﬁr{her qualification to these terms is fhe.dis-
tinction between a "related" and "uﬁrel;ted",business;

The primary'factor in detertmining the meaning of ”new_business"
is the goods or servicés_produqed by the additional- investmeng{ activity.
llIf the goods or services are substantially similar’to those produced by

the established bﬁéiness, then this activity is considered to be an

expansion of the establféhgd business and thus not a new‘business.23 If

N
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similar, the additional activity constitutes an expansion, not a new

business, and is therefore not reviewable. It is recognizéd that in

determining the degree of similarity the onus of making a subjective

evaluation will fall to Agency officials. There is also an inherent

flexibility in this provision whereby, failure to meet the criterion of

substantial similarigg does not automatically imply that the additional

activity is a new business. 1In fact, such activity may be considered an

expansion of business, e.g., if all goods and services produced by the

new activity are used by the established business.24
In distinguishing between a ''related' and "unreléted" business

the Act has provided guidelines for determining the concept of rel;tedness.

First, Qer;igal integration within service industfies'is related. In

one iﬁstance, for examﬁle; a storehselling mechanical parts could add

,repai}'shobs to its business without notice, or in more generél terms a

subsidiary company may have been a manufacturer éqd decided to acquire a

company that was a\dig;ributorl The\significant Qhalification here id

that the linkage must mové forwérd‘so that a company does not gain

undue_advantage‘by going baék to start the manufacture of the goods it

sells. Vertical integration in goo@s producing industries where for ekample,

an égquired:coppany is a 5upplier, is also within the guidelines for

relatedness. If the pgoduct produced is used as an inﬁut or outggp for an

existing p}ocess;or activity then relatedneds is established. One

examéle here would be a food manufacturer who establishes a vegetable farm

or goes into wholesale distribution of products that he has not made.

A third factor is the direct Substitution for an existing product or

sefviée of.the established business, e.g., a residentiél on-site contractor

S

starting to build prefauzjﬁgted homes. "Similarity of technology and

¢ L R g = o+
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-. production processes in the different product of the new business is a

G

fourth factor. One instance, for example, would be the case of an
apparei manufacturer shifting from men's clothing into women's and
children's clothing. The fifth criterion allows businesses to introduce
products, services or new production processes if they are a result of
research and development undertaken by the businesses themselves. A
final‘facgor that is considered under the guidelines is diversification
within the limits of the same industry as per the samé‘Standard Industrial
Classificationﬁ25 ”

It should be noted that these broad guidelines take into‘account as
manybfacets of industry‘as possible and are noti!xclusive of the Agency's
discretion‘toballow for further consultation about special cases.
Although one study claims that there are built-in biasés with each of SL

N
criteria,26 none is so restrictive as to take away from the flexib1e~aﬁd
tolerant provision if taken as a whole. In fact, fof a business activity

to be exempted from‘r?viewability o#§J one of the six criteria needs to be

H

met. If none of these guideline’ﬁ' p met, relatedness would still be

ARy

possible if "quantitative requiremen®® of those guidelines are inappropriate

to the particq%ar economic or industrial situation.”27 In other words, if

‘the gﬁidelines do not appear to appropriately apply to a particular

situationfaéd’the new business will most likely result in enabling the
established bﬁsiﬁess Ld be carried out more effectively then it can be
safely assumed that a go-ahead wouid be issued by the Minister. g
If a proposed or actual investment is subject to review by‘the
screening process it is‘the oBligation of the investor concerned to

demonstrate that the investment is likely to be’of "significant benefit"

\,

to Canaggjd\ggition 2(2) of the Act outlines five broad. criteria upon
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14 : . : f
which the Cabinet makes an assessment of "significant benefit" and

subsequently‘provides'a'decision as .to whether a proposed investment is .
acceptable or not acceptable. It should be noted that the'criteria are
substantially more specific than those set out in the previous Foreign

-Takeovers Review-Eill. In brief they include' {
"a. ‘the effect’of the'acquisitibn -or ‘establishment’
- . on the level and nature of economic activity in
) Canada ...; )
b. the degree and significance of participation by
Canadians in"the business enterprises or mew business ...;

. c. the effect of the acquisition or establishment

"~ on productiv1ty, industrial efflciency, technological
.development; product innovation’ and product variety in
Canada; :
d. the effect of the acquisition or establishment on
competition within any industry or industries in -
Canada;
e. the compatibilitylof the acquisition or establishment
with national industrial and ‘economic policies ... and
policy objectives eriunciated by the government or
legislature of any province likely to be significantly-
affected by the acqui51t10n or establishment."28

"Provisions that.have~been added since Bill.C—ZOl includekthe effect that

foreign investment may have on thereconomicvactivity of Canada which

)

includes effects on "employment, on resource processing, on the utilization

of parts, d%mpdnents and services produced in Canada and .on exports from

Lo ?

Canada." ‘Another feature that was not contained in Bill C- 201 is the

.consideration.given‘to“the industrial and economic policy objectives of

=

the provinces. When the Act was first enacted critics speculated that

; this particular provision would be the one most likely to create a

. ¢ k-3 . .
battleground for diVerging opinion. More importantly, it\begged the
"question whether or not the individual and peculiar needs‘of the provinces

uould be!recognized. The federal government was quick to respond to this

w%

o
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query in statements such as the one made by Alastair Gillespie, then
Minister of Industry, Trade and Commerce: s

In connection with the role of provincial priorities,
I would like to assure the House that the bill will 2
. not have an adverse impact on regional development.
_Foreign investment needed for the growth and develop-
ment of a province is likély to be of. significant
benefit and would be allowed. On the other hand,
this bill is not an instrument of regional development
policy. It does not contain the bias which is
“ deliberately built into ‘the policy of regional economic
expansion. We will not be directing proposed invest- .
‘ments from one part of Canada to another under this
proposed act. But.the economic realities of the:
region concerned will be emphasized in meeting national
economic goals. 29

T~

Practical consideration must be given, however, to the ambitions ‘of the
‘individual provinces,asmwell'as to those provinces such as the~Marit{mes‘
that are grouped.into-regipns,for purposes of developing economic |
policies suited to their needs. In determining which provinces would be
significantly affected'hy an investment proposal both levels of government
would have to come to .some SOrt of agreement on issues such as the _ f\\
dévelopment_of secondary industry as well aspprimary resource industries
“such as  o0il and gasrv Otherfareas of interest including land use_controls
4andfcontrol?over raw materials and‘other resources constitute a few of the
ﬂtconsiderations with which both the federal and provinc1al governments will

’have to contend 30 ‘ 7~

e

- The. benefit criteria are con31dered the cornerstone of the Act and
were meant to be general and all- encompassing They were expected .not
only to cover all manufacturing, resource and service industries but they

@.

are qgso concerned with employment in Canada, and employment of Canadians

fin the business enterprises, the utilization of raw materials, productivity
- & .

and the acquisition and development of technological and products

innovation.3l In this regard, the criteria provide the_Agencvaith a’

+
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negotiating tool that can be applied to practically any kind of specific

activity, undertaken by an investox. The test of "significant benefit"

‘was’also chosen because the existing high proportion of foreign controlled

industry seemed to }ustify something ﬁore positfive than a “non-detriment"
clause.32 "In other words, the onus is placed on‘the investor to prove
that his activity is ben&ficial, rather than on the Agehcy to prove that
it is harmful. Thue, the govérnméht opted fot the alternative behet}t\
criteria as a more oositive base fot negotiation and bargaining stahdards
in screening foreigﬁ(investment proposals. The outcome of the

application of these criteria will be investigated further in this study.
. - 8 i .

The key terms and conditions_just outlined posed a multitude of

provincial governments and foreign investors affected by the legislation.’

“Beyond the complexity.of meaning ojfgMfese terms, the overall impact of

this legislative undertaking had various implications for djifferent groups.

. The Act was adopted in a somewhat piecemeal fashion that was due, in

" part, to the substantial opposition directed at certain provigions.

_Following its first reading in the House in January, 1973, Blll C-132 was

finally enacted in December, 1973. The Act did not actually apply however

" until Phase I was ptociaimed in April, 1974, andtit_finally‘came into full .-

force Oetober” 1975, when Phase II ﬁas made operational.y o :///

One of the primary reasons affecting thisﬁgradual implementation

of policy was the level offihterest indicated by several busiﬁess,

-

. industry and goverﬁméntal’groups;: These sectors weretgiﬁen the opportunity ~

°

to voice their support or oppositlon for the new leg1s{i:ioh in a series
of committees an}ﬁeonferenees initiated by the federal gbvernment. At the

ogtset, a numper of provincial premiers and 1naustry representatives were

4
&

4
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encouraged to submit briefs to a Standing Coﬁmittee of the House.

Aithough there were only feur provinces that chose to comment formally at

this time (New Brunswick, Ontario, Saskatchewan; Quebec) their reactions

to the new legislation generally dealt'With two main reservations. The *
first speculatioﬁ was teat such a poliey would create’uncertainty end

delays in obtaining apprbval for investment projects as well as make

investmént even less attractive in certain regions, such as the Maritimes,
by virtue of additional drawbacks. Federal-provincial conflicts of

interest in terms of respective investment and development priorities:,
. ' )
- {

33 T B 2

was the other major'ceﬂcerni___ﬁ___;_‘___~‘~

» ‘ Each partie;iating prQ%a?g ipubmitted a brief that reflected the

i+
] kb
pecullar characteristics of 1ts eé%namic region. New Brunswick saw the

proposed legislation as a stumbling“block to its attempts to attract and
accelerate industrial development. The provincial premier; Richard Hatfield,
‘made a statement to the Committee of the House that illustrated the

economic characteristics of the region in this regard. He stated,

. "There-is no need for it in our region because 6
‘those characteristics of industrial development : y
which incite societies to consider government :
controls - large scale concentration of industrial
and commercial activity, controlled substantially
by foreign interests and situated in the main
population, commercial and power centre of the
country. - simply do not exist 1n the Maritimes.33

He argued that the economic situation of the province_creared the need
for foreigﬁ investﬁent because o6f the disprbportienate difficulty in.
“attracting technology-éhd product~deVelopment frop Canadian fiiﬁs. It is
more practical in economic terﬁe te manufaerure:elsewhere and bring goods
into the(Province. In more p051tive terms the premier anticipated that

the larger scale- of foreign projects would lend more viability to

regional indus_try.35 @ ) . e e
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" The government of Ontario generally snppbrted the new legiélation
by maintéining that the prime responsfbility for the development of a I
fo(eign inyestment_policy résts with Chelfederal governmént./ However,
f%e'government criticizealfhe ?lmitatinnndf.the legislation in affecting
areas of investment, such as takeovers and the exnansion nf exiéiing
foreign controlled corporations in "unrelatéd" areas of business which
have traditionally accounted for a‘;elativ%ly small proportion of the growth
of fOreignn&irect investmént in Canada. Thé government of Ontario argued
‘that, the major limitation of the Bill was the broad definitionfof'the
aésessment criteria for "significant benefit." The‘provinnial‘government

preferred a clearer indication of Canada's objectives in the following

four areas: to ensure export development by foreign subsidiaries rather

. than the adoption of domestic market orientation; to ensure ‘that equipment
: . N . - .

‘and components afe'purchased in Canada where economically feasible; to

increase incomes and processing returns in the argf of resource

processing; to develop a strong research and development capabili y'in‘
Canada.36 i

M In rather ambiguous t§rms the govérnment.of Saskatchewan gave its

’support to the néw Bill because it was considered an.improveméntyoveripast
national economic policies. Although the Saskaqéﬁewan government recognized,

the value.of foreign capital if channélled in‘a‘manner cpnsistent Wi%n the
achievément of Canaaian goals in general, iq also‘stressed ﬁhe need for
conpatibility of foreign invesnment wiih proninciél3and regional '
pridrities.B7 Saskatchewan perceived the costs of foreign ownership, e.g.,

qregionaludisparities and lack of development in certain settbrs,_as T

detrimental to its own objectives. It viewed the new legislation as a

Ny

means for developing its secondary manufacturing and service induétxieé.

~
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'In smuch the same vein as the rationale provided by.New Brunswick,
the Quebec government opposed the legislation on the basis of an
indiscriminate application’ of federal economio policy on'regional
eeonomies that were at varying stages of economic development with varying
structural characteristics.38 Provincial representatives claimedrthat

™~ . . - .
in order to meet provincial OEEECtives of -gaining more direct control over

tneir own economy Quebec still had to depend on the influk of a foreign
advanced technology and development that would help absorb its ‘large

number of skilled workers. The constitutionallty of the Act also'came»-
into question. BeforeAthe province could aceept the federal policy? the
government of Quebec suggested that the bill explicitly recognize

regional economies as.well as_respect provincial jurisdictions. It was .
considered that the wide powers of the federal governmentvln accepting.

or -rejecting proposals or takeovers were an "instrument of economic

n39.

Many of the arguments contained in‘provincial briefs were re-iterated
in the submissions from the business and industrial sector. Individual"
reports by companies representing these sectors as well as various
interest groups contributed a fairly wide range of opinion. For the most
part, the criticisms were—of a specific nature relating to-the effects of
the legislation on the vested interests of the company or group.d The .

¢ . . A

main issues that dominated most of the representations'included a negative

_influence created by the Act on potential sources of incoming eapital‘on

which Canadian industry relies, the perception that ‘the screening process

would act as a dlsincentive to foreign 1nvestment in Canada, and com—

. patability with prov1ncia1 legislation generally. A cross—section of

opinions and statements from the various groups will serve to broaden

.f’
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these perspectives,
The industry and business sectors were represented by companies

such as Imperial 0il Ltd. which was. mainly concerned with tﬁe potential
for federal—provincial.frictions,_administrativepdiffiCulty-with‘certain
ﬁortions of the Act and the external posture of Canada's foreign'investment

poyicy at a time when the country was trying to negotiate trade agreementé

~ ;

‘and new monétéry afrangements with other countries.40 Representatives of
the Independént Petroleum Association of Canada voiced their concern over
the umbrella-type néture of the legislation in attempting to cover every
industry. The basic Qeaknéss of the legislationfiay.{n its inability to
adapt to variations setWEen iﬁduétrieé particularly in ﬁerms of
diVéfsificatidn.and expansi&ﬁ.Al Iﬁterpretive difficulties in the

application of "acquisition of control" were anticipated by the Canadian

. Bar Association. Thigroréaniiation also pointed to the potential of:

- duplication in government legislation in respect to provisions that were

found in the National Transportatiom Act, the Bank Act and others}42 The

Canadian Labour Congress was very conCerﬁed that in no way did the Act-

deal explicitly with the factor of extraterritOriality that accompénies

v

~ certain investment undeftakings nor did it take into proper account the

+

indiVidUallneedg of the provinées.43 The Canadian Institute of Public Real

‘Estate recognized a possible constitutional conflict as the Act appeared «

to encroach upon ﬁhé provi;cial jurisdiction ovér land use and property
rights. fhis.orgahization, in one pf‘its recpmmepdatiops also pointed put
.that because of the wide definition in the Act of "business enterprise"
the legislative p?qviéions would most lé&ely apply to aimost every '
ownership of broperty;, It was also anticipated that most real éstate

transactions would be rejecﬁed under the "significant benefit" test because



they would have a relatively neutral affect on the economy.44 The

Canadian Real’Estate Association was/discouraged generally by the loose
structure of the legislation ﬁhich, it argued, was further complicated
by its ambiguous definitions.45 As a final example of the commentar;
provided, Slater, Walkef of ganada, Ltd., répresenting the investment and
mefﬁhant banking sector, considered the.scfeening agency a detriment to
business because;it involved excessive government interVeAz:on. The

N

édministrative obligations imposed by the Act would work against merchant

bankihg,operations which must be conduct ed quickly.46

N *

More than a §éar and a half passed between the implementation of

-
’

Phase T and.Phaoe IT of theuAct. The federal government claimed that it
erquired #he administrative experience.in applying the ;croening process
‘beforo the Acﬁ‘became fully enforced. ‘More importently, however, the
government utilized this interim time period to consolt with the provinces
and re-draft and issue certain provisions that wouiﬁ thus become more
compatible ;i;h proﬁincial concerns. This was accohplished io a séries of
consultations and conferences sobsequent to the representations made to
the Stahding.Committee in the House.

Although the Alberta government did not choose to submit a formal
brief to. the Committee in the Hou;e, it issued a statement on foreign
;nvestmeht n a report to the'Legislative Assembly in 1974 A Select
Committee,‘wh h studied the legislation, raised a number of concorns not

dissimilar to those raised by other.provinces‘» The Committee viewed the
o : ' - : ‘

~

administrative procedures as a time detriment that could be costly to

those requiring capitgl on short notice. In the case of takeovers, the

49

province did nqQt consider that the legislation took into account the rights

of the Canadian seller or vendor in terms ofxyhe lost épportunity for

.




ment of foreign investment due ::>administrative burdens.

‘business.'

.ment had re-drafted portions of the Bill relating to mechanisms of

50

-obtaining benefits when foreign companies withdrew their proposals. The

other ;oﬁcerns included the costs of providing an excessive amount of
information, discretionary control of incoming capital -and the discourage-

47

In a meeting of provinci industry ministers held in Newfogndland

at the start of 1975, a request.to postponé the implementation of Phase

~

I1 of the Act was based on the facts that the provinces did not feel they

had been sufficientiy consulte&, nor did they know enough about the Act or

the guidelines that the.government would use to determine ''related

' Théy.also expressed concern that Phase II would limit expansion
: . . v :

by foreign firms which were attracted by regional indusfrial incentive

programs.48 This had the effect of moving the target date for implemen-

tation ahead and receiving assurance from Mr. Gillespie‘that regional and

local’situatiops would be considered in any decision-ﬁéking regarding the

.screening of foreign investment. In a_ federal-provincial conference of
_ industry biﬁisters called for that purpose and held in Ottawa, March,

~1975, all ten provincialvrepresentatives agreed that it was not urgent to

extend the controls and another delay was 1mpdsed. British Columbia,’

" Newfoumndland and Ontario issued further compiaints about tﬂe’federal

gove}nment's~lack of consultation with_thé provinces ‘concerning the final -

decisions made on various foreign investments and the government's negligence

°

- in supplying the‘provinCeé.with copies of investment applications and

certainladministrative forms§49 These compléints éontinued despite the

fact that éubsequent to the second reading of the Bill the federal goVerﬂ7

consultation with the provinces and confidentiality provisions.

L]

Furthermore, the provinces were assured that their ecomomic and industrial

~
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* objectives would be téken inté account in any decision—making regarding
foreign investment. . Also, certain confidentiality provisions regarding
application. information were altered to facilitate smoother consultations
between the two levels of government. The federal govermnment was able to
reach a compromise on\the specific wording of the rules and regulations.
cbncerning criteria for the expansion of business by mid-May, 1975. 1In
June of‘the same year, however, a furgher‘delay occurr;d when considerable
di§ision within the Cabinét became preyaleﬁt. In aédition to .the concern
over provincial opposition to the-proclamation, the possible impact of'
Phasé IT on the balance of payments and the unemployment situation were
raised.as issues. Finance Minister John Turner speculated that the effect
‘of tighter controls,in a year when Canada's balanée-of—payments deficit
was expected to reach a level of five billion dollars’wodld‘be detrimental.
In other words, he argued-that Canada could not afford to c;eate an air of

. u;certainty in the minds of potential -investors about making new invest-
-menfs or expanding their Canadian operations.so Furthermore, unemployment
figures were high generglly at that time and the Maritiées wére particularl
vulngfable to set, backs in foreign capitai flows.. These and other minor

discussions delayed the final proclamation date of Phase II to October 15,

1975.

51
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IIT The Review Process

The Foreign Investment Review Agency~constitutes the modus
operandi of the Review Act by providing the means for administrative
intervention which is the screening pr&cess. The Gray Report issued in
1972, and also-referrea to as the blueprint for the review legislation,
stated that the primary aim of a review process nas "to obtain greater
benefits from foreign investments, better economic performance and strdnger
growth of enployment and real incomes in Canada.”l The subsequent work of
the Agency has attempted to meet these and other’determining factors in
terms of the "significant benefit" provisions. ,in the development of a
. néans -ends strategy to procure foreign investment benefits the Agency has
become a bargaining instrument with which prosnectine innestors have to
deal. The process py which proposed investments are handled necessitates
a reyiew of the organizational structute and:bureaucratic process. This
investigation will also provide alreferencenpoint for the types of
tgcnmmendations that can be made to the Minister by the Agency.

The gronnawork for the develépment of appronfiate administrativ;
p?ocedutes was set out in the Gray Report. ‘Tnis document anticipated the

implementation of a chronological sequence of procedures involving the
) , 3
maintenance of a register or file“of‘iﬁbéstéﬁnt proposals, an initial
, P ‘
assessment of proposals, a further examination of proposals based on

' uyargaining‘most appropriate to the particular circumstances of each case

and a follow-up or surveiilance prdcednre to 5 re,compliance.2 The’

actual procedures constitute a détisibn—making procé: s that applies a

number of legislative and regulatory provisiens throughout a fairly open

55
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organizational structure. In effect, the application .and subsequent
o ‘ ¥

screening procedure has become fairly explicit in setting out what

, . 1w ‘ ' '

decisions can‘be made, when and how they can be made and who can make

)them."3

Section 7 of the Act creates a Review Agency whicliis directed by

‘a Commissioner or chief eXecutive officer appointed by Cabinet., .lThe

legislation\states that the Agency is an administrative body which has ‘a

“basic purpose ‘to- advise and assist" the Minister in review1ng proposals

for‘foreign-acquisitions of‘contrOI of Canadian business-enterprises and

:neW'buSineSS prOposals. In this capacity the Agency is also responsible ‘

for ! "other statutory functions which are defined in relation to the '

" receipt of notices, the processing of notices the referral of mattersvto
“the Minister and the number of areas defined in the enforcement aspects
of the statute,' wh The responsibility for these administrative duties
rests.withfthe’Agency s three:main branches; the»Compliance’Branch, the

4

;-Assessment‘Branch and- the Research and Analysis Branch, all reporting toi
the Commissioner.-‘»' o _‘ - ' <;> B .

The administrative process that guides the Agency in arriving at a
referral for Ministerial‘consideration begins when a written notice is’

' submitted to the Commissioner. An analysisx of the investment proposal
is carried out by the administrative hierarchy of the Agency with the
initial responsibility falling to the Compliance Branch.. In“brief, the

“Rulings’SeCtionvof this branchfdetermines whether an,applicatibn is
reviewable,’i;e.~whether the\applicant is -a "non-eligible person,' ahd

—

whether the notice conforms to the required standards. In addition to

its’légal funct ion thszranch is responsible for exercising surveillance,

investigative, enforcement»and general administrative functions. Duties '




.

" also falls within the working scone of this branch,
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such as surveillance of transactions that have been or are aboug to be . -

~undertaken without proper notice- and the enforcement of undertakings
"dealing witg allowed investments come into:the scope of authority of the

" Compliance Branch.5 Additional requests for information, consultations

with other interested.groups and ‘the negotiations of additional commitments

P ‘\ : .
he proposal is

considered reviewable it is passed to the Assessﬁ-ﬁﬂﬂguﬁnch which performs

T~

the important task of determining the "significant benefit" of the
proposal for the Canadian economy,. If further substantive information is

required to prove 51gnificant benefit" it is usually requested during
A 4

this stage of the assessment either from the applicant or through
i

consultation with branches of the Department of Industry, Trade and
g%?mmerce concerned with the industrial sector in, whichxthe investment is
made. It is also at this stage of ‘the evaluation that the notice is
torwarded to the governments of those provinces that may be,affected\by L
.the_investment proposal for'the purpose of obtaining their-views. Although
'the Act does not require that the_applicant notify the affected'provinces,

i

it Kas béen recognized that such a practice may‘benefit the applicant if  °

prbvincial‘support for an application is sought.6' A completed analysis

is then referred to the Minister of Industry, Trade and Commerce'for
subsequent recommendation to the Cabinet.

The responsibilities of the Research and Analysis Branch are not

' directly involved with the screening process. This third branch primarily

Ae

cmaintains the effective administration of the Act and conducts ongoing

research into what constitutes "significant benefit" in Canada "on an

industry-by—industry and province—by—province basis. 7 One evaluation of

-

the Agency s administrative framework considers both the Research and

<

()
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Analysis Branch and the Compliance Branch as prov1ding supportive functions

while the work of the Assessment Branch constitq;es the raison d'étre of

a

the Agency 8 !

Once the investment information is;ﬂnalyzedﬁand the Agency is

@

satisfied that'the prospective investor has Sﬁgmitted all the necessary-

LA

Anformation in support of his propdsal, the apﬁiication is referred to the '

- Miniéter, As a further check in the procesé the Minister is responeible

for completing the assessment of an applidation on the basis of.the
Agency's-evaluation as well as any otheétinformation submitted by any
party to a proposed tramnsaction. . Secgion 9 of fhe Act also allows the

Minister to consider any written undertai?ngs'by tHe investor as well as

representations made by ¢§k government of the province that is likely to

g

be affected by the investment. The implications of these additional

'considerations hill-be discussed later. In terms of basic procedure the .,

’

‘Minister may grant an opinion on the resolution of the proposal in one of

" two ways. He may simply Tecommend to Cabinet that the investment be’

allowed or he may notify the Agency that he is unable to recommend the .

L _ . : , - R ‘
authority and is not bound by the Minister's recommendation in judging

investment on-the Dbasis of the information provided' ~In the’ latter case.

Athe Agency is obliged to notify the investor of the Minister s decisions

«:’

and inform ‘that person of his right to make further representations. There .
is a time limit of thirty days for the investor to take advantage of this

provision'after which;tfme the Minister forw‘ﬁh&.a final,recommendation_
~ ,‘ B o ' 5 "f. \(‘ . R . ' -

to Cabinet. In either case, the Governor—in—Council»ie the.final‘

whether ‘the proposed investment is likely to be of "significant benefit" B :

to Canada. - ' . f o o | L R ; = “f/ia.

.

This sequence of events comprises the basic adminii:rative procedure

R4
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v : 5

for the notice of any investment that is subject to.review. There‘are,
however, nunerOus qualifications imposed on this'process by various
regulatory and organiq'tional prov151ons which are meant to provide the
investor w1th an explicit set of guidelines. Further administrative
safeguards protect the government from making any premature assessments
without all the necessary information and provide the investor with
greater incentives to make a proposal as attractive as possiblefin order
to gain approval. 1In this‘manner the screening procedure allows room for
negotiation and bargaining with the objective of obtaining,some econonic
benefit.

A more detailed examination of the administrative procedures
involved in the resolution of an investment submission begins when the
Agency receives notice of a proposal. The: Act requires that every notice
of investmeht subject to the Act - 1s submitted in writing as prescribed by
the Regulations Once this.is completed. the Agency issues a qertificate
,which confirms receipt as well as ihitiates a 60 dav procedure deadline
éin which the Cabinet_is&obliged to make a decision.l The Act provides the
Minister vith some‘additional leverage in cases wherenhe has reasonable
grounds for'believing that -a revievable investnent'has proceeded’without
proper notification. Section 8(5) allows the. Minister to demand a notice
in ‘the event of any suspicion that proper procedures where warranted have

~ not been undertaken.9 An inherent problem in providing\notice, hoWever,‘e

is the question of proper timing in submissionzh Although the Agency ;Lh

prefers to receive notice as soon as possible SO that it can initiate its

"x;ladministrative responsibilities, an investor may face circumstantial’

difficulties in attempting a takeover or establishing a new business that-

may affect the timing of a notice. ' -ég -
v ' . - ¥ v

<y .gia B
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2

Graeme Hughes, author of ‘a study of foreign investmeng discusses
three potential problems that an investor could face when prQPosing to
&&n;ke a share takeover of a public corporation. One difficulg;‘in timing .
a notice is related to~confidentiality of‘information.z In negotiations

for a takeover any early leaks. of information, snch as notice to the
Agency and hence to the federal and affected provincial.governments;_may
vdisrupt a suecessfnl bid;ithe assumption being that there isba-risk of

an increase in the market price of shares of the target corporation,

Another problem is the amount and type of information that is required for

S . . . - \

> a proper notice to be given. The investor must usually wait for invest-

ment negotiations to become well advanced before he can obtain a

substantial amount of information that would no longer be con51dered

secret. In either case a notice to the Agency w0u1d be 1ncomp1ete because

of the nature«end timing of the business negotiations. A thlrd matter
AL‘\J

with Wthh an investor may be confronted is confllcting provisions of

%

various provincial Securities Acts., In certain provinces such as Alberta,

~Ontario’and British Colnmbia, Securities Acts require that where a takeover .

bid i5 made for more than twenty per cent of atbublic corhorétion'sv’

. , . - .
voting shares, the bid can remain valid for only a certain period of time
‘(usuaily thirty*five days). The investor is then faced with inCOmpatible

time frames in’trying to satisfy different government deadlines. If §'
takeover notice is filed with the Agency at the same time as a takeover
bid is mailed to shareholders the thirty-five day period allowed for

outstanding shares under'the Securities Act may expire before Cabinet has

10

time to make a final decision under the review procedure. By virtue of

this type of situation the Agency has granted preliminary assessments or
informal opinions about proposed takeovers in order to allow for some

s
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flexibility in shortening the time frame for a formal review,
An investor seeking apprdval for an investment proposal will find

that a number of alternatives are available for making a proposition’

attractive eﬁough for approval. In cases where a transaction is

AR

t ! : :
certain alternatives to "Canadianize" a corporation. In their study of

the Act Hayden, Schwartz. and Burns suggest three methods by which

investors can re-arrange their company's ownership structure,to avoid

" being classified a "non-eligible person.'" It has been discovered that

© . :
investors have the option -of becoming landed immigrants or Canadian

citizens, they may dispose of their éontrolling shares or shares may be
° 1 .
retained but voting control must be passed to resident Canadians. 1 In

examining these methods more closely it can be assumed that gaining

landed immigrant status and applying for citizenship once permanent

‘potentially reviewable an investor apparently has the option of undertaking.

residency is established is the most straightforward procedure. The only

condition considered a drawback in this éi;uation“is'the stibulation that
income of fofeign co;porations'becomes taxable (incomé,Tax AQt;FJaAuarf,
1976) .12 |

| Disposition of control shares is another methﬁd of achieving
Canadianization. At thé risk of losing‘eQUity coﬁtrol in a corporation,
foreign investors may'choose to sell their control sharesxto resident
Canadian ciéizens. Disposition of-shareé can also be undeftakeg by a’
Corporat;on thch purchases shares for cancellation leaving fesidgnt

4 .

Canadians with the decision-making control of the corporation. Another

S

example is an arrangemenc.whereby a share exchange guarantees Canadian

at least fifty-one per cent of the voting rights.

The transfer of voting rights is the third method that Hayden, et

o -

[ X

8

T



" clarified by a past Commissioner, Richard Murray'

‘and large, all these various approaches to becoming anadianized have one
~ - ] N .

F— . '3

al, proptse as a way te Canadianize a torporation; In this type of »45‘#
situation actual cqntrql is simply not given up but merely transferred to
resident Canadians;. One instance, fbr exanple, is the case of the

Canadian company Bovis quporation (sixty-one per cent owned by Bopis Ltd.,
London, England) which those to transfer +he voting rights of its

contfolling shares to three Canadian non—management directors for five

years.- Duriﬁ%xthat time period the Bovis Corporation claimed that it -was

eligibleuperson under. the Act and thus legally permitted to undertake-:;
“acqnisitlon of control" or takeovers of Canadian business enteg rises,
The act of recalling the voting.rights hbwever, woulélbe considered an
acqnisition of control by a "non-eligible persona and subject to review.
The position of the Agency respecting this type of arrangement has R en

"... the transfer of voting rights by non- ) "\

Canadians, without the corresponding transfer

of equity ownership, is not by itself sufficient to . \\

change the ultimate control of the corporation. B 'I
This is patently so in cases where the voting rights . ‘V
may revert to non-Canadians at sometime in the \)
future. ... it has become.clear that the retention |

. of the beneficial ownership of equity by foreign
parents is sufficient to bring the Canadian company
within the scope of the review requirements." 14

This explanation suggests that reversion of 'such voting rlghts may not be \“
t \\

the most dependable method in attempting to Canadianize.a corpofation.- By \\\

gltimatefgoal which is to avoid the provisions\Bf the Act that prevent a-
, o .
"non-eligible person'" from making a successful bid for a takeover or the

o

establishment of a new business. If acceptable alternatives: are

" discovered. a prbposed transaction may be able-tn apoid the review process.

The success ﬁor'such undertakings seems to depend ultimately on the

amount of contrql that will pass into Canadian hands and remain there.

e oo Mr - -
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In addition to the consideration given for the timing of a notice
the foreign investor is obliged to submit detailed information that will
help to determine "significant benefit" in an application. The type of
information requirednis set out in t "Foreign Investment Review
Regulations."\AThese are prescribedfby the Cabinet and oblige the investor
tq produce information that is organized into five schedules or formats
forcwhich the Agency has provided forms and these include details |
regardlng the applicant the Canadian business enterprise to be acquired -
and the business to be established. Previous regulations had been revohed
and replaced with the new Regulations in order to simplify and reduce,the
informatjion that is normally required to complete a notice 15 In the |
interests of greater administrative efficiency the Agency also 1ntroduced
regulations for an abbreviated notice with respect to small business
investments. ' Any applicant intending to acquire a busi‘ss which, as of
the end of its latest'fiscal perigd, had less than‘$2,000,000 in gross
assets and fewer than one'hundred employees could submit an abbreviated
notice (form FIRA IV). These thresholds also apply: for the first two
years of operation in the plans for a new bUSiness establishment (form
FIRA‘V). Within ten days of receipt oflghese notifications however,
further information may be requested at the discretion of the Minister in
the case of an abbreviated notice.16

kegulations governing investment applications for takeovers and
new businegses generally, are organized in a series of forms (FIRA I, 11, .
I1I) and supplementary "Guide Items" which deal more specifically with
the informatibnirequested in the forms. The information requested in

these;respectivegforms is highly detailed, but may be briefly summarized

. .as follows. Applicationsjfor both acquisitions and new business

’
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establishments negessitate the submission of form FIRA I (or Schedule.I)
which identifies the status of an applicant'i.e. determination of non-
elig&bility? as well as a descriptipn of the nature and type ef business
activities 6f both tbe applicantvand associates or affiliatesl7 and the

new or acquired business.18 If the notice relates to a proposed or actual
acquisition of control of a Canadian business entetprise applicents are -
also obliged to submit further information required in form FIRA II (or
Schedule II). These regulations reqeire extensive detail regarding the
investor's prospects;for the acquisition including the determination of
gfoss assets and gross revenue in the acquisition, acquisition‘;f shares

or property, and the nature of research and development activities and
technoiogy. For this submissien it,}s mandatory that épplicents also
provide a detailed account of the anticipated plans for\thevCanadian |
business enterprise and the siénificant bepefit that will result. The
information in which the Agency is particularly interested includes
emploYment prospects, new products development and plans for Canadian -
partlélpatlon in management and control of the business enterprise. 13 In

- the alternate situation of an applicatlen for a new business the Agency
_.provides form FIRA III (Schedule III) gor completion. Iﬁ\éddition to

more specific information on the new buslness such as the type of
facilities utllized, the type and ‘cost of machlnery rgqulred and the'qumber
of persgons ‘to be employed, the applicant is obiiéed to provide a general A
description of the industry in which the new business will be involved. ﬁﬁ“
.The Agency is also required to know the proposed errangement for ewnershlpﬂ
and control of the new business, the'nature_ef the eétivities ofvthe |

business such as the goods and“services produced or sold by the business

enterprise as well as the anticipated effect of the new bgéipess in terms
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of significant benefit to the induscry.zo

‘Following the submission of a formél notice the assessﬁent of an
application is undertaken by the various administrative units previously -
discussed. The Agency ma& suggest further that certain commitments be H
undertaken by the investor to enhance the overall applicafion although

Jghis process ié more likely to occur in latér negotiations. Under Section
; of the Act the Minister may alsq-aSSess other information submitted by\
"any parties to the investment or by a province likely to be significantly
affected by the'investment."21 Hayden, Burns and SchQartz‘have also
examined the administration of thé Acé,and'provjde a concise intérpretat;on
" of what constitutes "other parties to the investment' as |

"... namely, the institutions financing the

investment, potential suppliers of the inventory,
parts or raw materials to the Canadian business
enterprise, potential purchasers of the products’
or services produced by the Canadian business -
enterprise, or unions whose members would be
employed in connection with the Canadian business
enterprise, 22

2. .
@s ﬁart of thé Agency's=responsibility for asséssing a particular invest-
ment proposal it must be determined that investments be compatible with
provinciél industrial and economic policies. Applicacions‘are_forwarded
to any provincial governﬁents likely to be affected by a proposed
investﬁent. With respect'to‘thié and other information that may be
provided by the applicant, the provincial governments have an "opportunity
to staté their views fegafding the compatibility of the iévestment with»

their policies.”23

The Minister is responsiblé for taking provincial
views into account when making his reéomméndation.

It is also necessary for individual investment proposals to be

_assessed against the programs and policies of all relevant Federal

<
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departments and agencies. The Second Annual Report (1975-76) concerning

» Y

the Act points out, for example, that '"an extensive consultative .

procedure has been established with the Department of Industry, Tradé and
Commerce witﬁ respect to industrial development pbliciés related to ¢

n24 Similar working arrangements have

manufaéturing, industry and tourism,
geen established with other government agencigs.- Thg Depar;ment of
Regional Economic Expansion (DREE) undertakes to investigate those \
applicationé which are subject to réview under both the Regional Develop- ‘;
ment Incentive Act (RDIA) and the Forgign ihvestment Review,Act.25 In
situations where investment proposais\have an effect on compétition in

the induétry, the Department of Consumer and Corporate Affairs (Bureau of
éompetition Policy) maintains a close working relationship with the

» Agency. If a proposal had obvious effects on competition a ruling would

have to be obtafined from the Combines Division‘tp avoid any potential

delays in an investment review under the Act. Generally, consultations

with other departments are conducted according to the nature of the case.

~

: ’ ) . N

'with regard to the'applicant’s attempts in supplementing an
fapplicatign with édditionai ﬁndertakingé; v?rious,sources'have obsérved
that applicants have an édvantdge-if théy:uSe discretion in 6utlining
factors that will be coﬁside;ea in détermiﬁiﬁg "significant benefit".z6
It would appear that in certéin instancesban applicant's interests would
be better served if additional undertakings or further commitments were
nego;iated with the Agency subsequent to the submission of notice, An
_attempt to produce a'statement,that appears too self-serving may be, in
the ldné run, detrimental to ;he applicant's cause: 'I; is reasonable ‘to

assume therefore, that negotiations between the Agency and the applicant

will previde a more solid base on which to make commitments that will

1
\




. 67

reflect the needs of a particular industry. T

»

serves as a means to satisfy foreign investment

s bargaining procedure
licy objectives which

are based on the realization of "significant benefit

criteria. Although
the Agéncy qus not make the final decision to approve or ct an
investment bid, its role in assisting applicants to determine the best
means for presenting proposalg is instrumental in influencing‘a dgcision.
Morebver, the Assessment Branch of;the‘Agency is in é coﬁmanding position

" to advise an applicant of certain requirements that may be looked upon
favourably by tHe’Cabinet. A compleged :ecommendation by the Assessment
Branch is submitted to thé Minister togéther’with all the pertinenﬁ
informatién regardiﬁg the notice of investment. The Minister is then
responsiblékfor formulating his own aspéssment on the basis of three
criteria which include: the Agency's recommendation together with
information submitted by invoived‘partiesfto the investment, allmnegotiated
undertakings that relate to the investment, and»representations submitted
by the province(s) affected by the inﬁgégaent.27 It is at this point in
the assessment phase'that the Agency may become fthlved in additional
negéfiations which are critical to the process of final decision-making.
The Act brovides for an aaministrative loophole which may extegg/;hff///
assessment period indefinitely. Section il(l) of the Acf’e;éowers the
Minister to delay méking a recommendafion in cases for whiqh he is unable
to férwg;d_a complete~assessment/;o Cabinet on the basis of available .
information. His inability to complete a recommendation may stem from
various éifcumétances. As one study notes, ''tardiness, lacx of information
about the apgliéant or investmenf or a request by éffecﬁed provincés for

further opportunity to assess the investment n28 may result in no action
PP . " 3 Yy

being'taken until further information is submitted and reconsidered. In
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#Rable to completa n; ma&e a fecgmmez?a-
X . " o 1’: B VY ¥
ﬁWﬂ% é;i;lowed % Q&is olzjliged

to notify the Agency which in turn advises the investh% oﬁi;be Mi%&&me& s.g
. ‘“‘»;l

tion or considers that an inveétment

opinion. The investor then has the option to make further fépresentati ES

hl
kS
}:

concérning the proposal. The maximum time allotted for receips onthes &
additions is thirty dqgi\fnless another arrangement is' agreed upon, OWi“gﬁg
to individual circumstances. Essentially, this time period becomes a_“

o ‘ ”
bargaining session where decisions are based on the amount of’ greater, -
é S T,
e

economic benefit acdruing-to Canada. The Gray Report anticipated that ',
hegoti‘tioné for foreign investment would proceed on the basis of a final
cost -benefit judgement in that

-"Each of the elements over which bargaining

takes place represents an attempt by the

screening agency to severe (sic) the direct

investment package and obtain the distinctive

capacity at a lower cost, e.g., by reducing

or removing export restrictions, ...
The quantity and quality of the investment package is determined through
a process of negotiation not only with the applicant who exercises his
right to make further representations, but also with any other party
involved with the investment. This procedure protects the applicant »
.indireétly by virtue of the fact that an unfavourable deéision cannot Bé
made without taking into account further arguments in favour of the
proposal.

Following this particular set of consultations the Minister

reconsiders the proposal and then recommends to the Cabinet whether or

not the investment is likely to be of "significagt benefit" to Canadé.30

An'invéstment is approved only when the Minister recommends to Cabinet -
that a proposal meets the benefit criteria and Cabinet agrees with the

terms of the decision and allows the investment by Order-in-Council. If

'
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ﬁtaFnative of directing the Minister to proceed as if he had not been
able to make any recommendation in the first assessmentgt Theé matter s

again reviewed by the Miniséer and the applicant and tbe latter is

‘granted angther thirty day eéiension. Concéibably then the Cabinet could

review the investment twice.
RN _
In\the normalgourse of affairs the Cabinet has sixty days from the

day that the Agency issued receipt of the notice of investment in which to

Al

refuse to allow an investment proposal. This schedule can be interrupted
however, either at the Minister's own request for additional information

or 4s a result of Cabinet's inability to make a decision on the basis of
. . ] o
information already submitted. It would appear that, in practice, the

I3

attempt to meet the sixty day deadline is difficult. The government has

taken advantage of the provision for extension that is built into the

3

Subsection, ll(l) notice on numerous occasions. The difficulty in meeting

! ¥

this: deadline was examined by Richard Murray, the first Commissioner of
4

the Agency, 'in ‘an address to the Law Society of Upper Canada in May, 1975

4
. ¢

.4 "The subsection 11(1) notice, is used with great
‘"frequency because we are unable to complete the
cases in sixty days; sixty days is too short a

time . .. for the first sixty days the onus is on

. ‘.thc government, under the lay, to perform or else
i, . case is ‘deemed to be allowed. Thus when the
ST subsection 11(1) notice “is issued, it does not
; stop the clock it' destroys the clock ‘never to be b
LB ,resurrected again. The entire onus switches from
. ' the government to the applicant. He may have a

;v*"‘purchase agreement with time running out. Labour
REPIRARN, negotiations can be in a state of great unease

' nd so on ‘.+. There have to be time constraints

L f some k d. The decision is not appealable and
S /1t gives an‘undue amount of _power, in my view, to
: ide."32

. @
%
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»If the assessment period can be extended indefinitely Cabinet can: avoid

_having to provide a formal decision on a proposal by "deeming" the

proposal‘approved. This méans that an affirmative judgement or considera—
tion is given to a~proposa1 when a final decision cannot be reached within/!
the time frames specified\by the Act. | |

‘“\‘ Section 13(1)‘of the‘ACt sets out‘three requirements whereby

investments ‘may be "deemed" or considered to be allowed In any case

where: ,a) sixty days have elapsed since the date since receipt was

'vissued.fon“a notice of:investmeut; and,vb) no decision has been made by

'the Cabinet regardingfa proposed investment and, ¢) the Agency has not

advised the applicant of his right to make further representations, the

Act considers the inyestment to have ‘been allowed.33 In other words, the

'government concedes that an investment proposal has been approved if it

.

fails to act within sixty days either by not: taking advantage of the

bSection-ll(l) notice or in situations such as real estate cases,-where

weconomic benefits may- not be- explicitly outlined but . the proposal offers Tf

‘other 1ong term economic advantages. Theoretically, this would appear to

allow Cabinet to dictate certain time frames and have investment decisions

approved‘by'default.‘ In reality,-however; these "deeming" provisions are

- far more restrictive."ln Richard Murray's understanding the provision‘ ‘

"does not allow the Governor—in-Council to escape his responsibility of
4

allowing or disallowing. Thevprovision is validvonly, in fact, if we

literally lose or burn the file. Then; a case’ would be deemed to'bef et

-

g allowed n34 Although this provision would seem to ensure that some kind

®

qof decision is made witﬁin a sixty day period Ministerial discretion in

.

3

re—considering ‘new or further information and: the applica

N
administrative loopholes_such as the-subsection‘1l(l)'notife may extend‘ -

- RN !
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this designated period of time indefinitely.

A final type of decisiOn—making situation which warrants some

i.‘amination is the case that involves the reassessment of a notice once
Sty ' . : . . . L
rejected by Cabinet. While neither the Act nor the regulations make -

explicit provision‘for this arrangement the Agency together with the -
Cabinet has adopted a policy of "re—asse551ng a proposal where Te-

consideration is warranted by sufficient change in the circumstances of

n35

" the transaction." Although no guidelines have been issuéd in terms of

the degree of change that'would be.needed to warrant a re4assessment the

example of the Bluebird Corbeil takeover can illusrrate the kind of . f

.

situation that might be re-conSidered The proposed takeover of J H:ﬁg
. 9," ’ “‘#«H’Q
Corbeil Ltee.,of St. Lin, Quebec, a manufacturer of schoolbus frames, o &

(wholly Canadian owned) by Canadian Bluebird Interhational Inc. (wholly®

L]

American owned) was rejected by Order 1n~Council (November 8 1974) =

The Quebec government 1n1tially Qpppsed the taReover but SUbsequently.. \

decided to obtain an equitx but not controlling, position in Corbeil

©

This vas achieved by requesting the prov1nce s Industrial Development

»Corporatlon to purchase enough shares to conmstitute a vested interest.
o
Bluebird still maintained control of ;he_Canadian company, but with the o ¥
‘ o g Y T N o o
strong support of the Quebef goverqpent and the submission of an amended

notice the Agenc?Japproved,the applicat10n-on~December 23, 1974._DIn this
lparticular.submissionbthe company provided undertakings that would double

\the present workforce, infuse new capital into the plant and equipment

‘increase Jlocal manufacture of %arts as. well as increase export.36 This

exampIe indicates further, that decisions made on the basis of negotiation

‘and bargaiﬁ;ng rely on the individual quits of each case.'

. L. . ”

In attempting to meet the objectives of the Act vis-a-vis the

Lol . . R
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o®

significant benefit attainable from investment proposals the Agency

s P

undertakes negotiations that are most syitable to a psrticuiar situation -
and that allow it.to obtain the most bejhficial aspects of a proposal.

Thus, in reguSing a‘proposed investment on the basis of thevbenefits
prov1ded at the time, the AgEﬁcy may suggest alternate means ofb
undertaking direct investment such as licensing or franchis1ng Canadian
businesses,\obtaining more new technology, developing a joint venture

with a Canadian partner or lending key employees;37’ These techniques

iy

'wouid permlt the imposition of fewer restrictions on activities in Canada

- as_well as allow a greater degree of Canadian influence over indusﬁrial

activity.> In applying‘a,cost-benefit as$essment,,the Agency can use

other tactics to obtain economic benefits for the country and thus secure

.approval for the applicant. In situatiqns,‘for example where the foreigh

‘direct investment proposed by a: particular industry is- distinctive Ain

terms of'cheaper access to factors of production, technological superiority,
or market power, the screening authorities might'seek a role for the

: : .
Canadian sub51d1ary in the corporate strategy of the industry -Or, in-’

ol AL

";cases where a Canadian business enterprise has the ability to develop ‘the

- establishment of a joint veniture in order to stimulate competition.Bg, The

distinctiveness of a foreign industry, the Agency may suggest the

\;‘: S

scale of possibilitie&:that could become negotiable would seem to depend
on the ingenuity of the negotiator and the level of commitment of the

investor inyolved. e |
In the.Grabeeport a.number of situations_were‘discussed in Which =

’

an investment would possibly be refused vAmong'other pOSsibilities, these

gincluded instances where foreign investment would not be beneficial because

of‘the.established-strengtb of an economic4sector, where foreign investment , -

.

ey :
*

’;‘w@.‘,
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o

was simply'the "extension or entrenchment" of a particular market, where
the investment could be detrimental by distorting industrial priorlties,
and where foreign ihvestment had anti-competitive eﬁfects.39 Other
51tuations in which refusal was justified would be based on. the application
of the "significant benefit" criterla to individual circumstances.

By .and large, it,is difficult to discern any partipular.trendéﬁnl
either approvals or rejections becanse of the iack of publitation of
spetific undertakings and the cursory manner in which thevresolution of
cases is dealt with in News Releases issued by . the Minister. The main
Afactor to consider however, is that a test of ' 51gnificant benefit" is
not a legal evaluation but rather a policy test whereby Cabinet undertakes
the political and"economio assessment ofxan investment.' This\suggests a
that a potential inVestor cou;d obtainfa judicial review of certain
procedural aspects of the Minister s admlnistr tion,ge g. falling to

/7
grtnnity‘forafurther representation, or

provide the investor With a3

failing to provide official ngtdce of an investment, but he probably could
. Mo . '
ourts by contesting the application of

not appeal a deq;sion to th
&

“benefit criteria. This, owever, has yet to be tested in the courts. In
B ) 0 N L, -

kthe final anal;sis the decision to allow or diéa110w a proposal will ”Q )
beco;e primarily’a_Snbjective exereise‘takingfinto aeeount all the faotsl
submitted by appliosnts; further representagyons from and consoltations
‘with\other.parties.iivolved with the investment ae well as probab1e~consul-
'tations w1th the prov1ncial gevernments with respect to regional and local

situations. The bargaining process that takes all these factors ihto

S~

account is the crux of all decision—making that involves the input of the
: , iy e , ) t

Agency{' ' . . . e

rod
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IV Performance Evaluation

’

The appf&cation of significant.henefit criteriatgn-screening
foreign investment has beenxin effect for more than six yeats: In that
time perion the Review Agency hasvexperienced a number of "growing pains"
~in its capacfty as a tegulatory government body. The responsibility for

T~
.,

procuring economis benefit from potential investments Has not been a

F simple task. The Agency has had to deal with internal pressures such_as
¥ . administrative inconsistenqies, changing government policy and varying
B -‘l

-economic circumstances. External factors which have ranged from negative

Lok e - . ' -,
reaction on the part of business and industry sectors to variations in

;nﬁﬂstméﬂ%‘eapital flows have also had an effect on the work of the Agency.

N
el e Py ]
3 i,

v § C ‘\0ver time, the government has galned valuable expertlse An the process of

N

negOtlating for 1nvestment-benef1ts ‘The questlon that now remalns ig™ ;

- whether the accompllshments of" the Agency have brought the government any

“hcloser to reali;ing its original ohjectives.’ s |
When the leglslation was passeo\in 1974 the federal government

stressed that it was not its intention ta aiter signlficantly the quantity

of foreign investment’ entering the country. Alastair Gillespie, then

Minister responsible for the administration of the Act, defended government'
* 4

policy by stating that
m o "o, these‘measures are not against foreign invest-
' ment in any absolute sense, but seek tbd recognize
: _ " the existence of costs and benefits in particular
b : © prejects, and ... to help Canadians develop an
' : .expanding economy for the benefit of Canada."l'

. <Q

Figmge,kited later'wil} help te indicate that the quantity
of foreign'investment coming into the-countryvip the :)

last few years has femained,at5a substantially high level. An

°

3 : N . . - K

& . | . : o - _’ 77 . o
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important qualification to the government's main objective was that any

increasing benefit derived from foreign investment was to be directed

towards improving the ''quality'" of that investment. - The primary mandate
pr y"
| ~

of the Agericy was; in the words of an Alberta legislative committee

concerned about government motives at the time, to "arm the Federal

. Government with negotiating power to extract such commitments from future

BN

foreign.investors as the Federal Government felt would be of significant

" benefit to Ca_nada."2 - o

In any assessment of ''significant benefit'" the Agency must consider

’ . L o

tfive crlteria which in brief, take into account the effect that foreign

however, were meant to be,

.resource and service industr

investment may haVe on economic activity in Canada (including effects on

LA

employméﬂ&, on reSource_pIQgessing, on exports, on the utilizatiogﬁof parts,
- ‘,,“’ - . v' v‘H ‘, i
compongné@ﬁﬁﬁﬁservice fed in Canada), on Canadian part1c1pation on

.3productivity and ghe technological development the beneficial impact on

competitij nd the compatibllity with industrial and economic p011c1es>
e *

of both t;i ederal and provincial governments. At first glance

critipaa ap ar w1de in scope and.general in meanjin®=- e five fac

to cover all manufacturing,

eneral in nature a

s. In parliamentafv discussion before the

: P ~
Act was passed §he government emphasized that the prescriptien of

benefits would assure investors that the government would not make decisions#

. d

for reasonsswhich they,‘the investots, could not anticipate. Moreover,

the listing of - specific benefits was also intended to assure the public

* ~

that the ;\Vernment "could not be forced into approving an investment for

'reasons which véere Only beneficml to theélnvestor but not to Canada 3

.
T

Further qualification was provided by Mr. Gillespie, who .stated that the -

benefits were aimed at iong term restructuring to make Canadian industry
) ¢ A '_ ! “ .- : R

NS i -



father than a legal controversy that has i&s final resolution in the

79

‘more rationalized and specialized as well as more efficient and competi7

v

4 ' ‘
tive. The common characteristic of -the benefits was that they were

performance oriented; that is, that they could be acted upen in terms of

3

‘specific undertakings by the investor., An additional characteristic of

L]

the benefits is that they Weré not intended as a straightjacket measure.
One source has recognized that "as national and economic policies miéht‘
evolve over time ... SQ woﬁld the interpretation of the benefits. FIRA is
not’ living in a peirified forest."5

ﬁ‘;. An ﬁmpértantAaSpect of the "sigpificant benefit" tést is the fact
thag it is a .policy, not a legél;évaluation. This bésically means that
any disagreemént/over the aﬁplication of the criteria Becomes a political

matter to be resolved strictly between the applicant and the government

-

courts. One speculation that could be raised in this regard is whether

N ) ! .
the nature of this process makes it easier for investors to escape from
their commitments. Crit8cs of the process point to the confidentiality

and disclosure of information provisions which are’ part of-the policy test

w hd

.that;have made it difficult to assess the level of commitment- ma¥ntained

on the part of the investgr. A number of incidents which will be discussed

. . L
in another chapter raise questions regarding govermment gccountability

for this-prggégs.' .
?

By and large, the measurement of benefits in an investment proposal

.

BecomeS\a subjéctive interpretation by Agency officials based on current
goVerﬂment policy. The absence of strict and précise guidelihes has had

. . ' | »
the disadvantage of creating uncertainty: in the mindsagkghew investors who
. . . .

. ‘ ot . , | B
are not always sure if theiw pr&}osal meets the expectations of the Agency.

)

The general nature of_the criterion has a key advantage, however, in its

\\\



flexibility and adaptability to changing economic circumstances.

| It is generally recognized that benefit criteria accompanying
foreign ihvestment cannot be a standardized item. There;existe a>fairl?'
wide variation in the quality and distribution of benefits. Undertakings
can range from specific plans expressed in numerical terms to general
strategies regarding the plans for 'the organization of the dgnadian
bn%iness enterprise. Essentially, the determining factors vary from case
to case "depending on the circumstances-and capabilities of the investor
and the particular'characteristics of 'the sector in which the investment

is made. Every application cannot be expected to provide benefits under
. \ v ! ,

‘each of the criteria of significant benefit."6 Although this type of

flexibillty could pose all kinds of interpretive problems, the ‘Agency" has

\

developed a rgnge of response mechanisms based on’ the types of under-

-

’vt'al;hngs receiv.ed. R A

The Annual.Reports issued by the'kgency review the types of under-

v

_ takings -that have been considered beneficial from one year. to the next.

A brief summary‘of the ten'pertinént factors ag ch the Agency
assesses proposals will help to illustrate the ty ‘benefits oBtained -«

g “§ - yoo o
through the rev1ew process. Most of the investment proposals allowed «

under the Act have prov1ded some employment benefits. Investor undertakings
P k]

L, . ,
have either increased employment in the acquired business or created new

jobs in a new business establishment. An investor may taiflor a proposal
. e B -

RN L

to create more jobs if.he simply recognizes the'increases n Canada's

~

3 ) .
unempléyment rates in various sectors. Apart from job creation, empLoyment

’

beneffé plans can also take the form of'i@provements in the conditions of
employment including employee pension plans, training programs as well as-

3%portunitie§ for employees to share in the profits of a business. Another

n
2 ~{- .
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factor outlined in a more recent Annual Report is the commitment to

safeguard the jobs of Canadians involved in the takeover of a Canadian
business.7 In cases where financial or other-circumstances have forced‘
the.sale of a Cafadian business the retention of certain jobs may be

jeopardized. If the investor is‘willing either to maintain the level of

‘employment in the takeover business or .provide alternative job

14

opportunities in cases where ley-offs are nnaVoidabIe, the Agency

considers this a positive means for exhibiting "significant benefit."
Planned new.inve;tment is another factor that hee proved success-

ful as a beneficial criterion. Most proposals in this regard involve

capital expenditures for the purchase of new equipment, the' expansion or

develypment of existing faeilipies or the construction of new plants.,

The Agexcy also recognizes that in certain instances the manner in which
a particul undertaking is conducted may have a greater significance ‘than

the type and amount of investment. The financing of planned investment

"or the re~-investment of earnings‘tnat is consistent with Canadian fiscal

-

-and monetary policy are not:ewor-thy,considerations.8 Moreover, if the

applicant is submitting an application.at a time when Canada is éxperiencing

. A , , ,
a balance of payments deficit it would be favourable for the financing to

come from ‘other than Canadién sources. 9 As a further point of qualification,
the Agency admlts that the review process 1tse1f has little effect on the
eventual size of the investment Although investors havﬂ fncreased amounts

for investment in order to enhance their proposals by and large ..;Jthe
scale o{ ‘an investment'is usually dictated-by the amount of funds
[ _ ' _ : ; ‘ .
available to the investor, the projected market size and other factors which
1 ’ . .

A\
are beyond the control of the invesggr."lo

\ -
I

The potential for new or increased exports is a welcomed opportunity
. ’ ’ : . /
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A Ty particularly in view of the Canadian government's view‘ihat export
) activities of‘subsidiaries‘in Canada have been often restrained by their

T parent companies. Export related undertakings can range from specific -

N .

commitments based on obfﬁining a market for a particular véhture to . o
agreements that designate a Canadian company as the sole producer of a
particular product bound for other markets. Undertakings hayé also been

arganged“whereby parent cémpanies have encouraged and assisted the

Canadian subsidiary to sell its products in the applicant's home mar

or even to penetrate third-country markets;ll In any event, a propdy
to develop export markets fot a Canadian business during a time Qhonfv
’ K N

Canada is experiencing a balance of trade deficit would also enhapge’ an
: Ll
¢ ) £

investment application.

; : . Investments that undertake the processing of Canada's natural

resources within Canada and that involve the use of goods and services

o

from Canadian sources are also considered to have an effect on economic

@ activitqwﬁn Canada. It is a stated government objective to "extend the
S , : : A
A processing in Canada of natural resources wherever it is economically

) ' 3
feasible and consistent with the development of a sound industrial struc-
12 - “
ture." The nature of resource processing includes undertakings such as:

A v 2 .

further processing of ﬁineral-dres, resource upgrading of ﬁatural g8s and
other raw materials processed by Canadian SOurées that pffeg,competitive'
terms. '£; the acguisitiogvor éstablishmenflof businessgs the Agency
encourages the'use of Canadian goods an&'Services_where feasible. Experience
hgs showh that investors are willing to considér;such an arrangEﬁént

.

. provided the sources are competitive in terms.of price, quality, availa-

<

- bility, etc. Opportunities to tender fdg investors' needs. are also

arfﬁﬁged when Canadian machihery and;equipment‘manufacturefs~are in a

-




position to provide the reduired items, It is important to‘note thst“
commitments to purchase'goodé and services in Canada:haue s high priority
in applicant negotiations. The Agency claims that it 1is in_tbis area
.thst the review prqcess bas‘the greates& impact in obtaininé indirect
benefits for the'.feconomy.13 E ' # ' e ‘M" : .

o - o : .
The assessment procedure also cddiders the extent ‘to which

3

fw e

_Canadians wil%'be able toVOCcupy seniorvnanagement positions and the -

R

degree tf whicb the Canadian business enterpriselwill be allowed to
.Operate in an autonomous manner. One stud& has considereg that the costs
of foreién investment in this regard include a shortage opranadian
‘entrepreneurial skills and a restriction on the operations of Canadian

businesses in various industries.lép The Agency therefore looks to

.. o o

Canadian participation in the form of oﬁnership,_management or direction
‘to mitigate the harmful effects of truncation that is sometimes associated

with foreign investment. Commitments to give Canadians the opportunity

-
!

to acquire equity holdings in a business are usually arranéed in terms of
the current market position and future outlook Undertakings regarding

the appointment of Canadians to. boards of directors usually proceed without

v

any difficulty and appropriate levels are almost always maintained The'

employment of Canadianswas-senior managersidepends on the availability\of

qualified Canadians as well as the specificity of the undertaking This
latter qud&ification may include the production of a product or

‘” utilization‘of production techniques tbat are new to Canada and therefore
require specialized knodledge and skills that are only auailable‘ougside'
t R C : : . :
he country. N o : | (

Enhanced technological development most frequently 1n¥olves‘commit=*
. o . S ) ’ ' : : ) v
ments°by an investor to establish, maintain or expand researgh and develop-

: : ' » \ . .

-
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ment facilities. In a recent Annual Report provided by the Agency,
research and development expenditures also included the introduction of
advanced technology associated with new types ofvproduction, new
machinéry‘or new products; access to patents, trademarks and‘"know—how" of
alparent company-and support for research institutes indCanada.15 These

“ .
. types of henefits have been most frequently associatéd with investments
in the manufacturing industry with specific interest in the fetal
.fabricating, machinery,.chemicals~and food and beverage sectors.

Benefits derived from enhanced productivity and industrial
efficiency vary within different industries. Productivity gains have been
associated with investments in both manufacturing and service sector
-industries. Generally, these beneflts have resulted 1n instances where
-there are plans Jo ‘invest in new machinery and production processes and

in the introduction of improved management techniques among'others.
o : o
Industrial-efficiency,on the other hand, has been_identified as beneficial
.in cases involving the renovation of retail facilities, the introduction .
- of better marketing skills the 1ntroduction of quality conttols on
<16, L .
production and other gains in eff1c1ency ¢ C e,
Although the beneficial impact on competitionvby most investments
has yielded marginal benefit, there have been individual cases where a new

company which has entered a market served by relatively few‘firms has had -

an appreciable effect on stimulating competition. In other cases, company

\

.mergers resulting‘in improved»productivity and increased financialistrength
have also been assessed as’ having gptential for added competition,’
Furthermore the introduction of new products technology or marketing
_techniques have also been expected to 1nfuse a high degree of- cqmpetition.

«

- In isolated cases involv1ng the acqu151tion of 1arget firms, however the
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/ .
govermment's goncern over the potentially harmful effects on cpmpetition

has been a determinépg factor .in Agency decisions to disallo applica- "

g ‘ . . - /
tions.17 . ‘ ./

The final criterion utilized as part of the benefits checklist is

" .compatability with the industrial and economic policies of both levels
: A

H

of government, In'assessing "significant benefit" the Agency must take

into account not only specific policies"designed for particula?isectors

at - the'national lével, such as maintaining a significant Canadian presence

'iﬁ the book buBlishing industry, but it must also tonsider specif&c

’

-industrial and dgvglopmental objectives of the provinces. Moreover, this‘
particular»cfiterion emcompassesﬂbby and large, other pfeced%ng ériteria.

‘ including ecdnomic'impaét, Canadian pafticipation, productivity and
technological develbpméht‘and'competition. :As é result, any invesfér fs

encouraged to develop or reconsider his plans in terms of these broad
’ ' & . * -

N -

policy objectives.
The above ten criteria constitute a checklist of factors that the

Agency applies to almoét,évery investment ;pplidasyon. They &re not,
] . L ;ﬁr‘ 7 “ “//‘, . )
"~ however, the-only factors censidered in a review: process. Based on

‘ayaiiableﬂinﬁormation provided by the Agency as well as the experience of

.the'legal~andobusiness sectors that hévefhad dealings with FIRA, there’

appear to be a number of additional considerations in determining benefits.

-

These are of a more general nature and‘go beyond the assessment for unique

s ) . . i . k . .
characteristics and opportunities in each investment_ proposal. .Investors

N

should be sensitive, for example, to the Canadian economic and social

"éﬁvfionment and when'developing a ﬁroposal should place appropriate emphasis

> N & . . .
on. aspects of business activity which are important to Canada. %p this

v N

regard the Agency points to the "Principles of International Business

1

e

-



Practlces Commission for rullngs on the competition consequences of -

- ’
'

Conduct' which were issued by the federal government in July, 1975 at the
time of the ﬁroclamation of Phase II of the Act.18 Although these
’

principles were not issued under the authority of the Act, the Agency
recognizes that "they reflect broad govérnment policy regarding the
activities and_responsibilities'of foreign controlled business enterprises .

in Canada."19

The investor must also be cognizant of the fact that for an invest~-
ment to be beneficial it must do more than maintain the status quo in any

situation. In any acquisition proposal there should exist undertakings

which bring a net contribution to an orgamization or industry sector that

‘would not ordinarily be undertaken by existing ownership and management. - .

Benefit criteria in this regard are also applied in terms not only of the

Y

situation as it exists at the time of the proposal, but also as it mlght

be expected to develop if the proposal were not made. 20 Unless an invest-

ment can ppov1de benefits that were not in existence prior to any takeover

- 1t does not constitute "significant benefit" under the meaning of the Act.

The only exceptlon to thls rule would be a situatlon where bankruptcy is

1mminent and a takeover is the. only transaction that can help a business

bécome viable.21

N

It is also common practice for the Agency to take into account the

views-of.otPer federal governmént departments and agencies. FIRA consults
A | . . R

to a great extent with Industry, Trade and Commerce for industry developmeot

'in various sectors and with the Competition Board of the Restrictive Trade ==

o~

—

proposals. It may be in the investor s interests'to consult with the
federal aqg /or any provincial governments that may be affected by a

particular investment scheme. This practice may proyidé an_applfcant not

v

'y
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necessary clout to have an investment approved.
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only with advance information but it may also supply him with the

It is generally recognized then, that a fairly wide variation

exists in' the distribution of benefifsf Wﬁfie some benefits may be

a

present in almost‘%very type of busingss,.éuch és increased employmeht,
others are specific to\§nly certain sectors. Resource prééessing and\
certéin types of technological development*for example, are limited to the
resource induséry sector, Commissioner Howarth of the Agency has qualified

the characteristics of the assessment criteria even further. In a special

.

article to the first number of the‘Agency publication, Foreign Investment

Review (1977), he explained that,

"In the first place, the Government, in deciding s
.« whether or not there is significant benefit in a
particular reviewable transaction, must take into
) account all those criteria (in.so far as they are
relevant and applicable to the particular trans-~
action) and only those criteria. Secondly, there
“is no requirement, explicit or implicit, that in
order for a transaction to be allowed, it must be
shown to be beneficial by reference to each, or
indeed to any particular one of the criteria."

It would appear then, that the“government is obliged to consider every

-

possible benefit or potential benefit that accompanies an application bu#
only within the interpretative boundaries of the categOrigghqutlined in.the
Act.

A .
‘Interpretation of benefit criteria has been a troubling copncern for

-most new investors, particularly small and medium sized firms which may

not have tbe*expertise.available to determine beneficial impacts on the .
Canédian economy. However, the experience gained in dealing with the

Agency and its willingness to negotiate terms ave helped investors over-
N .

S '
come ‘initial fears. Critics of the pr ] have’é@en gone a step further

to say that despite.the appearance of a diligent effort on the part of the

Y A . 0 T o MRS A 4~ T S
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éovernment to impléﬁent‘”significanf benefit" criteria, FIRA has‘'not

’ ] : . .
performed in a particularly selective manner.23 It has become evident

from the annual submission of data by the Agency that a high percentége

’

. of resolved cases have been allowed to proceed. L

Despite the high approval rate of proposals which has gveraged‘around

3

eighty per cent for both'acguisitions and new businesses throughout the °

five year period ending March 1979, the Agency has readily admitted that

+

thqiagis no entirely satiéfactory way of measuring benefits that have
accrued to Canada. There has been nb clear cut method developed for
example, for measuring the,qg&ntitative value of benefits such as increased

efficiency or improved competition. Other factors such as job creation;
f ’ N
increased exports or increased purchases of Canadian goods and services,

while measurable in individual transactions, cannot be meaningfully

assessed as an aggregate total figure. Investment dndertakings are subject

to circumstances that may change over time such as the commercial prospects
’ . - . . : 24

of a venture or the market's acceptance of the investor's products.

While the Agency is in a position to determine the potential benefits of

a particular transaction and provide some forecast of the possible
A

-

consequences for the Canadian;economy, it cannot absolutely ang;e that an
investment will proceed exactly as planned. Another dif?icnlty associatedi

with measurement of benefits is the weight given to particular factors,

With a criterion such as job creation, for example, the Agency has made

N

the followipg.observation:

But not all new jobs are of equal value. They

- differ in terms of pay levels and skill require-
ments.. Moreover, the creation of new jobs in one
area may relieve unemployment; in another area it .
could serve mainly to increase the demand for
particular kinds of skills that are already in
short supply ... it cannot be taken for ‘'granted
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that the creation of new jobs ... represents, in o
all- cases, an equivalent net gain in’ employm ent ' ‘
opportunities in Canada: sometimes at least a
portion of the increased employment might be
. expected to occur anyway (albeit perhaps later),
" as a result of expapsion by a competitor or
competitors, even 1f the investment proposal had
not been allowed.25 ~ "
1 R 1]
It would appear then, that some degree of uncertainty should be expected

with most of the ashessments made for "significant benefit." Nevertheless,
screening for investment benefits i§ viewed as a positive:step in ensuring
that applicants’tailor their proposals to meet Canada's needs and,

objectives: The results of five years of_the Agency's work up to the-

period ending March, 1979 will now be reviewed. :

Operations Review

. ©
In the five year period between April 9, 1974 when the Act came into
force and the end of March, 1979, FIRA received 2,089 investment proposals.
Of this total, 1,152 applications were for the takeover of Canadian
»

businesses and 937 were proposals to establish new hpsinesses in Canada.

Agency offic1als allowed 1,613 or just over seventy-seven per cent of the-
d
proposals submitted because they were consadered to of fer 31gn1f1cant

benefits to Canada's economy. In cases which the investor had failed to
. S 4 )
meet the test of 31gnif1cant benefit" in the first application, thirty

revised proposals were allowed The tally for the five year period ‘also

*included 136 proposals which were disallowed as well as. 161 proposals that

were withdrawn by investors before the review process completed an -

b /

I
assessment.
7

/- . . ‘ '
In terms}of the level of benefits derived from approved applications

<

the following chart provides a general record for allowed acquisition

cases and proposals to establish new businesses:26
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Benefit ‘ Acquisitions New Businesses
Employment ' 70% : 98%
‘New Investment 66% ’ 99%
Exports : 37% 32%
Resource Processing : . ‘

& Procurement 56% 65%
Canadian .

Participation 51% 60% . &
.Technological

Development 25% of all proposals gllowed.

Productivity and

Industrial Efficiency 207 .
Competition 347 /
Compatibility with .

Industrial and Economit

Policies 100% .

‘Although these figures do not provide year to year comparative differences,

“they indicate to some extent Agency priorities in determlnlng 'significant

benefit." Comparative figures in this regard are not always accurate due -
to pending‘decisions, revised proposals and the fact that the new business
provisions of the Act (Phase II) were not in effect until October of the

second year of review. The third Annual Report of FIRA's activities is

" the first source avallable w1th data for both acquisitions and new business

proposals.' nghllghts of yearly activity, however, may serve to. explaln
certain tendenc;es in the reviey process as well as proYidé‘some under-
stanaing of Agency decﬁsioh—mekigg with respect to screening ievestment
proposals,

- The first year of the Agency's operation provided a testing ground
forlthe reviee préeedure.. Applications from "non-eligible persons" to
acquire control of'Cagadian businesses indicate; a substantial degree of
misunderstanding with ceftain terms‘of the Act as wel} as a perceived léck
of confidence in being able to satiefy the test fer‘"signifieent benefie."

Thus, out of a total of 230.appliqations received during the 1974/75
" R £ "

fiscal year, fifty-five wereﬁfeéﬁfﬁed as non-reviewable, Table I

S¥
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indicates the breakdown for applications in the first year of review.27

0f the ninety-two casés resolved, sixty-three were allowed, twel&e were
disallowed an; seventeen were Qithdrawn prior to completion of the

review process. VThe Agency determinea that ninety-four per cent of the
allowéd'cases offered benefits in terms of productivity, industfial
efficig:%y, technological development and product innovation and variety.
The predominant reason for the disailowances was a reduction in Canadian
ownership in the majority of cases involving Canadian controlled companies

wishing to sell the%;,ﬁusinesses. In roughly half of the applications

that were withdrawn, applicants felt that they could not meet the test
28

for "significant benefit." Other investors withdrew when refusal by
the Agency seemed 1i or when proposed terms of the application were
not acceptable. - Vg,f;ﬁ{f t

Rt ;

A major problem encountered during the first year of tﬂe Agency‘s
operation was the length of time required to arrive at a’final decision
on investment proposals. Delays ;n'the administfative procedures of the
Aéency were directly attributable to investors unfamiliar with the
screening process. FIRA's year-end report recognized that while sé;e
applicants failed to submit sufficieﬁt information for a proper assessment
of benefits to Canad;, others were ndt specific enough in their determina-
tion of allowable benefits. In other instances, delays were caused when
applicants were obliged to cogsult with parent organizations for approval

of proposed undertakings. Investors were also confronted with changing

circumstances such as the availability of funds or general market

conditiogg which caused delays in completing submissions.29 As most of

these factors were beyond the control of the Agency, foreign investors

wishing to make a proposal, were obliged to become more familiar with the

-
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screening process.,
In the second year of the Agency's operatfon Phase I[1 of the Act

was introduced. Proposals for new business establishments not related to

’L business already being carried on in Canada since October 15, 1975 me-

came subject to review. A§ thesevnew provisions were in effect for only
five and’one—half mon&hs of %he 1975/76 fiscal year no definite
conc}usions can be drawn from the small sample of sixty-six applications '
in }his category. The Agency only managed to resolve sixvcasés out of

the twenty-six cases that were considered reviewable. Table 11 provides
information concéghing the resolhtion; of these cases. There were
indications however, that new businesses tgnded to be more evenly
distributed than business acquisitions in terms of the location of tﬁe
investment in Canada and the nétionaiity of the applicants.3o In the
latter qualification, the predominance of investors from the United States

in acquisition cases was not repeated in applications for new business

establishmentss Other differentiating categories that could have

‘indicated possible future ‘trends were the size distribution of the new

businesses kcapital investment) as‘well as the size distribution of the
applicants. 1In more than half of the rev;ewable cases the capital R
investment did not exceed $250,b00. Compared’to Ehe size of acquiree
businesses, new busine;s establishments‘werg small as were the total
assets in that category for ﬁhe year under review. Despite the small
séﬁple in this second category\fhé conclusion offered by the Agency was
"that there may be a tendency for large in&estors to expand through

acquisitions rather than through the establishment of new businesses.' -t

.

As Table I indicates, there was a decline in the number of \

acquisition applications for this fiscal year, goiﬁg from 230 in the

,
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preceeding year to 189 in 19?5/76. This was accounted for, in largc’
part, by a reduction in the [number of non-reviewable gpplications.

The Agency consfdered that this deQelopment fcflected‘"é better under-
étanding by investors and their advisors of the coverage of the Act‘."32
Particular'characteristics of acquiree businesses, namely, control aﬁd
ownership, were degermining factors in the disposition of acquisition

cases. I proposals where businesses were Canadian controlled, the Agency's

rate of approval was lower than in proposed takeovers of .businesses already

)
1

under foreign control. This dewelopment arose out of the need to
recognize one of the benefit factors that FIRA takes into account in
assessing takeovers - '"the degree and significance of participation by

' The logic applied to these situations is

Canadians in the business.'
based on the premise that a foreign takeover of an already koreigq

controlled Canadian business is more likely to create .a net increase in
the level of .Canadian participation as shareholders, directors or senior

managers. Where a business acquisition is already Canadian controlled,

®

there is leés opportunity or incéﬁtive to increase the level of partici-
pation by Canadians.33 A further breakdown g} various other differen-
tiating facters for acquisition ﬁroposals indicated a pattern similar to
tﬁe one in the previous year.

In terms of benefits achieved the effect on the level and nature of
economic activity was present in nearly all proposals allowed &o proceeJ.
More than ninety per cent pf all gllowed investments offéred some benefit
that related to the effect on efficiency ;nd technology to Canada. Some
increase in Canadian participation was achieved in éixty—eight per cent of

acquifee businesses already under foreign control. The néxt category of

benefits most often obtained was the impact on competition wherein
/
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approximately one-third of all acquisition cases were considered to
have a fa&ourable 1mpact.j4

The operafions and activities of the Agency in the second year of
its existence reflected an attempt to overcome interpretative obstacles
within the meaning of the Act and the need to simplify dits administration
Several policy guidelines were issued during this fiscal year to help
simplify the work of the Agency and to clarify the interpretation, of the
Act regarding certain.propo§als or transactions by investprs.
Significant changes were introduced into tﬁe administratioﬁ of the Act in

an attempt to speed up the processing of applica}ions and reduce the

amount of Paper work involved in completing submissions. New Foreign

Investment Rewew (Acquisition) Guidelines (April, 1975) allowed applicants

to submit an abbreviated form of notice in cases where the business

enterprise being acquired had gross assets of less than two million dollars

and fewer than 100 ehployees. New business regulations (July, 1975)
incorporated a similar provision fqr revised information requirements.
Another change helped to solve the problem of’iﬁvestment proposals which
were also subject to review by the Department of Regional Economic Expansion.
The Agency decided to use the same notice form in cases of small investments,
less than two million doilars and fewer than 100 employees, énd save the
investor time and money by referring back to the Debartment if additional
information was reqdired.

Statistics found in Tables I and II indicate. an overall increase in

activity in Agency operations for the fiscal year 1976/77. This increase

was attributable in large part to the review of new business activities

"being in effect for the full year. Thus the total number of applications

considered reviewable in 1976/77 was 424 as compared to 170 in the previous




year, This large dlffervnée 18 mainly the result of the administrative
pruuuQQres that were put into effect for tﬁo review of new businesses,
Investors were aware as early és July 18, 1975, that provisions for review
of the new business category would come into effect October 15 of the
same year. It is reasonable to assume therefore, that prior to the

implementation date applicants speeded up their plans }o establish ﬁe&
-.busihesses. Consequently, the number of new business cases was very low
for at least the la;tér half of the 1975/76 fiscal year. The figure- of
265 new business applications in 1976/77 seems to reflect a rise toward
levels considered more normal.

Acquisition proposais that were subject to review for this yeér

iroggﬁﬁzggm}ﬁﬁmgg 188. The Agency attributed‘this increase to two factors.
Fifst, the number of applicationé returned to‘investors as non-reviewable
continued to decline. It seemed likely that inyesﬁors had gaingd a“better
understanding of the legislation thrdugﬁ their experience with the review
process and hence, submittéd more comprehenéive applications, The Agency
als; considered that the Minister's publication df abbreviifea éuidelines
‘which more clearly defined the tyﬁes of investments that were reviewable,36
added to-investors' understanding of the sscreening procedure. However, one

. -

might counter this explanation as a statgment of government policy rather
thgn'a reflection of the experience gained by the business sector.
Guidelines implemented to expedite the review process do not neéessarily
point to-a better'understandipg of that process by the business community.
The other reason given for the déﬁliné was thatlthe number of épplications‘
" for which a reviewable decision was pending at year-end fell from twenty-

five to nine cases.37 This decrease would probably be a result of an

improvement in administrative efficiency on the part of the Agency. By.

;
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’
and large, the outcome of cases {n the acquisition category indicated a

pattern similar to ;revlous years {n ter%u of tactory such as country o
control of applicants, geographical distribution of applications, etc., A
continuing decline in transactions involving interests {n oil and gas
properties and appllcations to acquire businesses in tha finéqce. ingurance
and real estatelsebtors was cbnsidered partly a result of thevzbsuance of
more restrictive guidelines ln that year. One characteristic of buaineqs
acquisitlons that indicated a noteworthy change howeQer was that
applications to acquire foreign controll‘!’busxnesses rose significantly
from seventy- five cases in 1975/76 to 116 cases in 1976/77. The thirdv

. A\l
Annual Report of the Agency suggests that this rise partly reflected a

revival of corporate merger activity in both the United States and Europe

as financial conditions improved following a worldwide recession.3
Of the 207 new business applications resolved in 1976/77, FIRA

allowed 166 and disallowed fourteen/’while twenty-seven were withdrawn,

o
K

* The pefcentage of cases allowed relative to the total geaolved indicated

a greater percentage of applicants who successfully met yélrequirements_
under the Act. The experience of the Agency has led officials to conclude’

that ﬁewlbusiness proposals can usually demonstrate "significant benefit"

N

eWith gre®ter ease than applicationgs for takeovers. The third Annual Report
notes:,

In many new business proposals, all or most of the
increase in economic activity created by the
investment can be considered a net gain to Canada.

In acquisition cases, on the other hand, the
apparent benefit to Canada that would accrue through
acquisition has to be measured against any gains
that would otherwise occur.39

Essentially.the, the "significant benefit" clause is best undérstood in

té}ms of new businesses or net gain. Thus, a proposal that simply maintains
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3

or does little to improve the- conditioﬁs of a business does not offer -

as positive a contribution in terms of "significant benefit" achieved.
S

The higher approval ratio for new business proposals was

Vparticularly evident in the 1ndustrial distribution of cases, rev1ewed -

Unlike acquisition praposals which have tended to concentrate on the

manufacturing sector, new business proposals revealed an interest in the

service and construction industries. Furthermore, of the sixty-four per

cent of cases involved*in the service sector, forty-one per cent were,-
: - : v . . ' 3

‘heavily'oriented‘towards wholesale and retail trade. Agency officials

“recognized this emphasis on trade as a common practice of businesses

entering a new market and conéentrating on the importation and distribu-
< 0 ° \ - . )
40
tion of their products

One addltional characteristic of most of ghe rev1ewable new bu51ness
proposals was their small 51ze FIRA found that a little more than elghty
per cent of the proposals sought in1t1al investments of "less than $500, 000

\
and planned to employ fewer than twentyffive.persons. Compared with the

‘characteristics of the reviewable new business cases in°the preceding year,

the trend for small capital investments of new business establishments
® "

"see?s to have continued. That is, in more than half of the reviewable

business‘cases in 1975776, the capital inv%stment did not exceed $?Sb;000{

As one indication of the Agency's response to this development, Foreign

Investment Review Regulations were tabled in the House on March 11, 1977.

Lo
.

, v ‘ R ‘ _ .
As menugpned p?evioésly these regulations. provide for an abbreviated form
i . ) | - 4 ‘Q - )

of nd%&ce for small business,investments. ’ . ‘V" I

3

Significantubenefits‘defived from all cases in this year of review -

P

varied’somewhat from the previous yearndue to the’ greater number of assess-

ments . undertaken for new bu51ness proposals A positiye influencevon\the

[

economic activity in the country was maintained at a high level for both

[,



"

98

) ' ) V .
investmen; categories -at ninety per cent. Increased Canadian participation
was;also highlighted as a benefit in over sixty per cent of acqﬁisition
cases and. about ninety per cent in new business propésals. Other benefit‘
'categoriés that witnessedﬁa substantial level of activity were p;oduc—
tiViny‘industrial efficiency, technological development and innovation
and pfoduct vaniety.‘ These were present in £b0ut eighty per éent of

P

‘acquisition proposals and about two-thirds of new business appLibétions.Al

iscovered

During this particular period of review ceffain.étudies d

that fhere m;y-be.a correlation between treﬁds in the numbe; of Yases .
éoming before the Aéency and trends in business‘capitalﬁspending. In one
such stﬁd&, EdWard:Cape has suggested that an upturn in-bu;}ness capital
spending~in‘Canada, whiéh began in the féﬁrth quarte} of l976’and’cdntinued
to the second q;arter of 1977,42'may have geén reflected in the upturn of
invesfmeﬁt applications submitted to the Agericy, During the same time
frames;écquisiti;ns rose from less than ten per month in the first quarter
Qf 1976 to almost'thirty per month in the third quarter of 1977, ‘New
business cases on the other hand; remained é; a stable level at about
twenty per month in late 1976 and early 1977, But rose to levels of thirty
per month in the second and third quarters of 1977. Cape seems to suggest e

~that this represents a."cyclical" pattern that coincides in timing with
tﬁat of business.capital spending.43 _Although the author admits thét to
fhis aate there has not been enghéh experience of trends in FfRA céses‘v
the e§idence may also prove to indicate trendé in the confidence th?ﬁ
foreign investors haQé in-Canada as a place.to invest.

Speculations made by authors such as Edward Cdpe should be considered

‘glon7side studies that have tried to analyse the impact of the Foreign

"Invégtment Review Act on the flow of foreign capital into Canada. In its

-
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Annual Reparts for the years,197§/76_and 1976/77, the Agency poted that

the inflow of non-resident foreign direct investment as opposed to
portfoiio investment coming into Canada in 1976 wgs'substantiglly lower
th;n in either 1974 or 1975. Although portfélio transactions such as
fpréign purchases df,sharés and’bonds‘ana other forms of long Ferm debf
aécounted for a greater portioh of.capital inflow, other significant factors
accounted‘for the decrease in direc; fpreigninvestment.44 During this
pe;iod a humber’of large tfanséctions involving transfers of ownership and ‘
corporate restructuring rathér than additions to capital formation in-
fluenced the direct investmeng;categofy; for»exémple, the purchase by

Petro Canada of all asséts héld in Alberta by A#lantic Ridbfield at an
estimated cost of $340 million. 6ther similar transactions of this type

45

accounted for almost $725 million of outflow in 1976. ~ More importantly,

there was a recognized shift in the pattern of financing of investments

by foreigﬁ controlled firms. By and large, this was a result of factors

such as world-wide recession and inflation, together with upheavals in

international capital markets as a result of the o0il crisis. Admittedly.

'
I

analysis of'this-typeAis restricted by the fact that not all of the invest-

" ment reviewed under FIRA is represented by inflows of foreign ,direct
investment capital nor is all of the foreign direct investment in Canada

‘supjéct to ;eivew’undeg the_Act;46 In this fegard the Agency concluded
that any direct impact of:.the Act on foreign diréct investmentyfloWs was
ii;ited~in écope.

Strategy changes in capital investment fiows during‘1977 and 1978‘
appeared to dispel the npotion that Canada was a cﬁoice locétiénvfor néw

investment. Media reports relying on published surveys about the foreign

spending intentions of large American multinationals pointed to a slow

R
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A

rise in foreign spending by their foreign subsidiaries since the 1974/75
recession. Nevertheless, a slowdown in Uni'ted States spending in Canada

was evident in figures released by the Financial Times. New investment

for 1978 was valued at $5.9 billion which was not much higher than the

:$5.5 billion spent in 1974'and less io real tefms, because of inflation.47

The relatively low spending prejections implied thetAthe_nature of invest-

t

ments would become more selective. This fact was examined by one article
that stated

American capital can be mobilized to meet the
challenge of such bonanzas as North Sea oil, or
exploiting new lower cost sources of minerals in

the developing world. But it is being-directed

less Anto manufacturing facilities, and least of,

all into the high technology industries that

foreign countries would ""choose" to have developed
with outside help. 48 .

S

The implications for Canada became evident when the American government
forecasted a planned investment rise of only ope per cent to $5.9 Bill;on
for Canada in 1978 while larger outlays wece to be difected to Britain,
the European Econopic Community and co Third World countries.

The underlying cause of this change in focus for investment plans"

. was viewed quite simply as a poor climate for investment in Canada.' The

fall in the North American dollar coupled with poor growth prospects forced

multinationals to reconsider ploughing money back into foreign operations.
Furthermore, Tanada was experiencing internal problems along the way.

Subsequent to the Quebec election in November 1976 a mood of uncertainty

became prevalent among foreign investors and Canadian businessmen alike.

Not only was Quebec's "French-Canadian first" ﬁurchasing policy disturbing
business plans for\Canadlan businessmen but companies with Quebec based

sub31diaries were becoming more interested in selling their Quebec
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operations.ag\ Increasing reports about domestic firms wishing to

diversify their investments abroad also posed greater yncertainty for

foreign investors thinking of enterihg the Canadian economy .
The wary investment climate affected by the Parti Quebecois
victory witnessed éorporate re-organization and decentralization to other

parts of Ganada by major corpofations such as Canadian Pacific, Royal

Trust Company and Northern Telecom. Underlying issues which concerned

AN

business as well had been the threat of economic slowdown aggravated by
a falling population growth rate as well as a decline in immigration. In

addition to concerns over the economic stability of Quebec however, the
» \ - . 3
province's 1anguage legislation also served to frustrate the ongoing

operations of some major business interests. In 1974 Quebec's Official

/.

Languages Act made French the official language of the province. This was

"replaced by Bill 101 which became -law in August, 1977. Generally speaking,

this type of legislationthad made it difficult for companies operating in

Quebec to recruit English speakihg employees from odeside major centres

such as Montreal.so

Language limitatioﬁs cqupled with perceptions of Quebec's political
instability were the main rea;bné for the relocation of the head office
of Sun Life Assurance Co. of Canada from Montreal to Toronto; Sun Life
which Had been based in Montreal’ since 1871 was Canada's largest insuraﬂce
company: at the time. In.its original anﬁouncemeﬁt in January, 1978 about

plans to move Sun Life, with eigﬁfy—seven per cent of its staff English-

N

speaking, stated that it could no longer foresee an ability to recruit or

retain in Montreal sufficiéntipeople with the neceésary qualifications to
! ’ t
carry on daily.business.51 Ih April of theé same year policy holders

ratified the management decision to relocate the company's head office to

N

P
v
] EaF A
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Toronto.

Interestingly enough the American change of focus in investment
spending hae little direct impact on the rate of applications for business
acquisitions and new business proposals., In fact, the Agency recorded the
highest éyer increase in.these two categories, with an eighty-one per cent
rise in the first sector (from 189 in 1976/77 to 342 in 1977/78) and an
increase from 265 in 1976/77 to 424 in 1977/78 for new business proposals
Certain qualitative factors,regardlng the applications, however, may
indicate ‘that the investment climate had»changed. Proposals to acquire
smald Canadian controlled businesses more than doubled from seventy in the
previous year to‘151 in the year‘under reyiew In the two precedlng years
proposals‘to acquire businesses controlled by Canadians had decllned
steadily from forty elght per cent in 1975/76 to thirty-eight per cent in
1976/77.'2 The sharp 1ncrease may have indicated that forelgn investors
" had less capltal to 1nfuse into the economy as well as a lesser tendency
to geu involved in larger projects with greater‘risk. Average planned
investment levels of reviewable new business cases dropped from an ayerage
of $134,529 in 1976/77 to $58,808 in 1977/78 for the United States and

from $202,120 to $98,471 in the same years for Europe.53 Fiscal 19.77/78
was the first‘year since the Agency was established in which applications
to acquire manufacturing businesses represenred less than oﬁe—half of the
total received. Instead, the percentage of acquisitions iﬁvthe service
sector increased with a three-fold inerease in the number of proposals to
acquire businesses in the community, business and personal service groups.
This was also the first- year that the allowance rate for cases where ‘the
acquiree business was already foreign controlled was on par with the

Q A S .
allowance rate for Canadian controlled acquiree businesses. The Agency

b

54
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attributed this development first, to the increase in acquisitions of

~

small Canadian controlled busikesses with the rationale that "frequently,
and especiallvahereﬁthe acquiree business is in financial or other
difficulty, there is no acceptable or realistic alternative to foreign

\

acquisition of such a business if liquidation and copsequent loss of

employment are to be avoided."55

Another reason for tbe increase was that
investers were becoming more familiar with the stipu;;tionsiof the Act.
A factor less likely to have a major impact on the ihcrease of reviewable
'cases but one that}should be considered in terms of administrativel
précedures was the revised and abbreviated férm of notice. This was
.utilizedlin more ;haﬂ sixty per cent of cases with three out of four -
investment proﬁosals decidgd within fifteen days of receipt on_average.
. More than eighty per_geﬂt of allowed acquisition applications and
- . _
,‘almost all of the approved business appl%cations had a positive effect on
benefit factors such as employment, resource processing, procurement of
parts and services aﬁd exports. Increased Canadian participation was
obtained‘iﬁ over forty per cent of acquisitibn proposals and in over half
of thé neﬁ:business appiicants. Improved productivi&y and industrﬁai
efficiency w?s the next most frequently ach%gved significant Benefif,
‘attained in éifty—four per cent énd sixteeﬁ per cent of both reépective

6

categories.

The relétively high rate of investor applications continued for
-
fiscal year 1978/79. The work of the Agency also witnessed some

/

pronounced chdnges in acquiree chdracteristics such as size and industrial

distribution of applications. There was a reverge trend, for example, in
Al .

the greater increase of large business cases over small business cases

\

as compared to results from the previous year. The number of large
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business cases rose from 101 to 155 while small business c!ges increased
from 198 to 218.56 There was also a contrast with the previous yeéar in
the proportion of foreign and Canadian controlled acquirees, The former
category rose to fifty-six per cent or 200 out of the 373 applications
reviéwed while in the preceding year Canadian-controlled businesses had.
accounted fer,sixty—f;ve'per cent of acquirees. Significantvalso was fhe
asset range of acquirees involving gross assets excé%ding $25 million. As
a total yéar fig;re acquisitién cases from all sources with assets that

* ranged from $25 million and over increased to twenty-eight frem sixteen

in the previous year..s7 From this total twenty-two were foreign céﬁtrolled
and six were Canadian controlled. From the 175:acquisitions and new
business applications, thirty proéosals had gross assets éxceeding

$25 million. §

Tpe industrial distribution of reviewéble'acquisitioneapplicafions
had impiications for the increase in the vélue of acquiree business
assets. The change in trend in this regard'indicated a preference for the
primary sector, ﬁarticulafly for the mining and oil and gas industries and
witnessed a rise to thirty-two applifations compared tovtwénty—two in |
1977/78. The emphééﬁs on primary industry related activit§ saw the;(
acquisition of large.interests éuc%vas the acquisition of Anacondangnada
Ltq. by Atlantic, Richfield Cdi: gﬁd tge proﬁoéed acquisition of. Husky 0il
Ltd., by Occidental Petroleum Corporation.58 Furthermore, the greatest
increase in acquisition activity waévfound in high technology buéinesses‘
inciuding metal fabricating, macﬁine;y; tfanSpqrt equipment, and electrical
anq chemicai products. In view of this change in fécus,'the service
industry's sha:é of total acquisition applications décreased fgr the first

time since 1975/76 from fifty-one to forty-five per cent.59
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The most significant development that influenced Agency operations
around this time was the concurrent wave of mefgers and acquisitions fk
North America. The sqdden.wave of activify in this regard seems to have
been influenced by a number of economic and political factors. E#perts on
the economic side reasonéd that'a number of lar%e corporations suddepiy
found themselves with extra spending capitalldue to increased profits,
particularly from-export‘saiesApromoted by a weak Canadian dollar in
relation to world curfencies. A further qualificétiOn'to this point is
that in view of uncertainties in the economic outlook at the time, large
corporations preferred to buy profitable companies in their own or
related fields as opposed to expanéing their own facilities.Gp

Consideration of a political nature also\made it more condugive
for this type of activity.to proceed. A factor that may have influenced

;the rise in takeéver actfvity was the Bryce quaI.Commission on Corporage
Concentration whose report had been issued iﬁ the spring of 1977. ‘By ahd
large the Commission's feport did not take a Hard line stance against
corporate concentration with its implications for ownership,vinfluence and
controlr In‘the words of one media critic, the Commissioq "with jts almost
unqualified endorsement of corporate bigness, has treétgd a someﬁhat more
'févourable ciimate for takeov\ers."6l This particular development shouid
also be considered along with.the fact that in the period between 1971 and
1977 a number of unsuccessful attempts were made té replace an inadequate
Combines Investigation Acﬁ with a new Competition Act. Gove;nment
uncertainty in drafting #:policy that would effectively deal with corporate
concentration coupled wi£h the disenchantmegt from the business community

-

regarding current competition laws resulted in the appointment of the
. / ’ , .
Bryce Commission. i R
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" A further consioeration in this spate of takeovers was the fact
that a probable federai election was imminent. It is reasonable to
assume, therefore, that the Trudeau government would avoid raising the ire
of the business community by not creating an issue over takeovers by major
corporations. Unfortunately, the larger issue of the impact of large
corporate mergers was not being properly assessed from a broad national
perspective and the government was left with no real yardstick with which
to measure the undesirable ?eatures of corporate concentration.

In view of this upward thrust in foreign mergers activity the
Agency's high level of activity reflected a commensurate achievement in

\
terms of benefits obtained. Not unlike previous years, a positive effect

on economic activity was achieved in over ninety per cent of acquisition

approvals and in almost all of the allowed new business applications.

The next benefits most frequently encountered were in Canadian participation
with acquisit}on.proposa}s and new business applicents making up fifty~five
per cent and fifty;gight per cent of the total, respectivély Although a
high level of industrial eff1c1ency was presented in sixty-two per cent

N

of acquisition cases, only twenty—three per cent of new business proposals
offered Ehis benefit. A substantiallykhositive impact on competition was
also recognized in this year of review.in thirty-two per cent of acquisition
proposais and in forty oer cent of new business applications.

Following the surge of activity"Lefiscal year 1978/79 a new.
government adminlstratlon under Joe Clark became more involved in matters
concerning industrial strategies and a perceived need for competitiveness
abroad. Parliamentary*discues;ons éoncefning the role of: the Agency

reflected a renewed interest in the development of the Canadie: economy,

In one Commons session that addressed the subject of the role of the
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goverhment in developing a more effective industrial development policy
a Liberal Member of Pafliament (Roy MacLaren, Etobicoke North) stated:

""We need to develop more specific sector policies
and- instruments. We must begin to categorize our
industrial activity according to the potential
that it offers this country in the immediate and
long term. Those industries and sectors which
have high potential for producing internationally
competitive goods should receive priority in
industrial incentives ... Within this framework
of a co-ordinated industrial sector strategy, the
role of FIRA would be enhanced. It could then
realize its potential as a tool of industrial
strategy."62

In more specific terms, emphasis in this regard was also placed on
éapital needs. Speaking to the House in November 1979, Mike Wilson, the

Minister of State for International Trade in the Clark government, stated,
"... we have seen as a result of multilateral trade

negotiations ... the expectations that there will

be a new and very competitive trading environment

the introduction of technology has become increasing-

ly important to the viability and competitive

position. of companies in Canada ... All these

matters bear on the question of access to foreign

‘capital and the benefits which foreign capital coming

into this country brings with it."63

The role that the Agency was to play in the Progressive Conservative
search for a more co-ordinated industrial sector strategy became subject
to re-assessment of the Agency's mandate. This development will be

investigated later.

Leadership Review

The patterns of outcome for both-acquisition and new business cases
pfovide a géneral checklist fof the number, type and distribqgion of
reviewable cases . that are resaiaed. The quality of fhe investment is the
accountable factor upon.which the decisions in a review are based.

"Significant benefit" criteria serve as a type of barometer for gauging

what the applicant has to offer in terms’ of Canada's economic needs.

e A 1088 TR e R R e [N P ”
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Most important is the fact that assessment criteria are applied with
reference to the situation as it exists as well as to the situation as
it might be expected to develop had the proposal n0£ been Qéde.
Utilization oﬁ benefit criteria has become an exercise in being able to
determine the growth potential of a businesé proposition or, in otﬁer
words, what the Agency refers to as‘a "dynamic" rather than a "stat;é"
view of the situation,

In‘choosing to apply a flexibie review procedure no standard guide-
lines have been imposed for any of the factors agaimst’which benefit is
assessed. This process has enabled Ehé government to take into account
the particﬁla£ conditions and circumstances of each investment proposal.
Furthermore, the absence of fixed rules allows the Agency to "assist
investors in determining means by which the effects of their investment
proposals can be described as fully and 'precisely as possible."64 In this

) X , :
manner, the Agency fulfills its most important political function in

negotiating, for the f;ll range of possible benefits from an investment.
While the govérnment has argued that FIRA exists to ensure foreign |,

investment doeé not enter Cana@a’without certain commitménts or conqessions,

the Agency's péfformance raises doubts about thi; premise Becauge‘of the

increasing number of cases approved annually and the results of bargaining

with investors for benefits to Canada. An apparent free-flow of foreign

Ainvestment Has led to speculatioh that the Agency, with the fuil support

of Cabinet, has éctively prom?ted.a higher"level of fofeign investment.

In this regard one might qﬁestidn whether the ﬁinister responsible for the

administration of the Act ﬁas ﬁad any real political strength in détermin—

iﬂgvtﬁe course of the Agency's work. Although the Cabinet has the final

decision-making power regarding investment applications, both the
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Commissioner and the Minister act in an important advisory capacity. -

More importantly, the development of the Minister's role in administering

the Act, together with the modus operand{ of the individual Ministers who
have ;ssumed‘resp5nsibi1;ty for the work of the Agency have made it
increasingly evident that the Minister's function provides some influence
on the final outcome of investment proposals.

FIRA's performanqe has been described as more of a reflection of
the views of the Miniﬁtef than of its own thinking.65 If the Agency were
ultimately responsible to the Minister, this speculation would be more
accurate. It is more likely, however, that this conjecture simply raises
a question concerning the amount of control vested in the Agency for
direction over its administrative fesponsibility. If FIRA had any basic
difficulties in this re9§;:;~;;;y would have surfaced early in its
existence. However, after six years of gxperience in screening invggtment )
proposals‘ope would be tempted to lend more credibility to'tHis:reguiatory
body. Perhaps itvwould’be more accurate to state that thé(viewSléf the

)

Minister are an interpretation of the Agency's findings given the

L - .

particular circumstances and political climate surrounding an investment
» . A

proposal. ) AN . .

In order to be able to review the impact of the role of the
Minister in Agency operapions it is necessary to look at the political
and economic enYironment from which the legislation’received its roots.
During the latter part of the 1960'svand early 1970's the growing foreign
control of the éanadian economy produced a highly emotional debate op'the

same issue initiated a decade earlier bx Walter Gordon. One author °

cwriting during that period noted that,
kS 4 -

el K 3 s £ A B A LAY 1 e




N

-

In an address to the Commonwealth

1975, Gillespie was quoted as reassur

110

<.+ the drafters of the Act had to grapple with
the fact that the question of foreign investment
in Canada 1s currently a volatfle and emot fonal
political~economic issue, ralsing matters which
can only be evaluated by subjective standards .66

Thus, a final decision was forced when the Foreign Investment Review Act
was conceived by a Cabinet that was badly divided over how to respond to
the Yssue of foreign control of the’economy.

Alastair Gillespie, the fMrst Trade Minister responsible for the
administration of the Act, practised his own brand of nationalism. As a

former member of the Committee for an Independent Canada, he strongly

J

felt that it was time to strengthen the rﬁles on foreién ownership of the
Canadian economy. Apart from the effect of his personal bias, FIRA
initially chose a hard stance on foreign investment partly because of

the prevailing national mood and because for the first eighteen mpnths it
dealt exclusively with the question of takeovers of existing companies,
Furthérmore; as a new politi;al bargaining tool,‘the;Agency was obliged
to‘establish its credibility as an effective ;creeniné process. 6n the
other hand, as its chief spokesperson, Gillespie reassured major potential
investors such as Unf%ed States businessmen that the Act was neither to
serve as gn "impediment to investment in Canada" nor as "an attempt by
Canada'to‘shift production, research and development by United States

multinational firms towards Canada at the expense of the United Statés."68

ub of California in San Francisco in

>

the gathering with the following:

"While Canada is not about slam the door on
foreign investment ... FIRA¥Is an effort to
obtain more effective -control of this economic
environment and to/derive greater benefit for
Canada from foreign investment,'69

Essentially, his message was to convey that Canada had decided to do more

L

gL
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in terms of minimizing the costs andfﬁaximizing the benefits of foreign.
) N .

investment. - ; ~¥%i{/,, w

' ' 24, : o

‘By the time that Phase II of the Act came into force (October 15,

'1975) Gillespie had moved on as Energy Minister and Donald Jamieson had

stepped ﬁ\ as Minister,‘ Industry, Trade and’ Commerce. In comparison '

to the former Mtnister's nationalist leanangs Jamieson was more an
advocate of better Canada—United States relations., He ran the Ministry

. : : ]

with a continentalist approach taking every opportunity to point out:-to: .

~a

the bu51ness sector that good relations between the two countries was

- . .

considered yital, The priorities of foreign investment‘activity during

his adminfstrationvwere-outlined‘in a statement he made to the Third -

. . . . . . ‘I “ . )
Internationa]l Trade Conference of the Southwest in Dallas, Texas which

recognized that foreign investment in Canada was essential if the country

®

‘was to develop its manufacturing industries, reduce-regional disparities

v o 70 /
and achieve its energy production goals.z Bearrng”down on foreign

\ e
investment was not hls choxce unless 1t was® absolutely necessary Curtail-

-

ment of foreign investment never appeared to be .a real priority in his ©

administration as indicated by takeover statistics in which only seventeen
'0ut‘of1127 foreign takeover bids were disallowed. While one may speculate

-

that the Canadian government adopted-a more 1aissez-faire°approach in its

dealings_gith foreign investors, it is more likely that- Jamieson did not
) . .

take‘as'stringent’a course as his predecessor.

erean éhretien took over as Trade Minister in September, 1976. An
avowed anti—nationaIist Chretien adopted an approach‘that according to
some critics, seemed to conflict°with the original intent of the leglslatlon.
It has been stated that Chretlen sympathized with the concerns of the

-

business community, namely, that.FIRA was considered another example of |,

£at
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unnecessary government intervention in the economy.71 It soon became
-~ evident however, that here was an advocate of bigger and better results
from foreign investment. Chretien's staunch belief that Canada needed
foreign investment was supported in such stagements as, "worrying about
foreign investment is a Toronto-area mentality. We need foreign investment °
and weﬁneed it across the country. We have to make it clear that we aren't
against it."72 In 1977, he told a Chicago audience that, "a continuing
flow of direct investment from abroad is an essential condition of
continuing economic progress in’Caneda."73' Irfespective of his enthusiasm
and support however, some obserVers felt Chretien would have problems, at
least initially, in maklng close contacts with the business communlty In
the first 1nstance, Chretien saw himself as a representatibe of the blue- - 3
collar worker both in terms of his background and his outlook that
companles needed to be competitive because that was good for the workers.
Secondly, Chretien's reputation as past Minister in charge of the Treasury
%?Q, Board led one observer to note J
- What will obviously worry a great many businessmen
. used to working closely with Industry, Trade and
Commerce is that Chretien has won a lot of deserved
applause in recent years by keeping some sort of
_ control on government spending ... It is a well
* established tradition that Industry, Trade and
Commerce tries to get financial support for industry
and push it past the tough Treasury Board.
. His greatest concern in terms of "significant benefit" derived from
s
investment was the creation of new jobs. On populariy held belief during
~his tenure was that FIRA applications would more likely be approved if they

"

promised increased employment, increased purchases of Canadian materials

v

_and increased exports.75 In terms of general administration, Chretien's

=3

responsibility as Minister deGeioped into a very active and visible role.

.

By-March, 1977, he had modified regulation in order to ‘facilitate a faster

A
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procéssing of applications incluaing prpvisions for @ new short form
application for small i;vestments. What had once been labélegga bureau-
crat&c administrative maze seemed to slowly ‘evolve into a more effiéient
and expgﬁignt procéss, The Ministef‘waé éf the view that the whole process
of examining appl;cations through ﬁhe Agency was too léngthy and needed ‘f
cieaning up. Chretien admiéted that although the Agency had originally
intended to provide decisions within sixty Qays, further delays resPlted
. J

with" the difficulty.of getting additional information from foreigﬁ-inﬁestors
who wére basedﬂaBroad. Another. cause for the‘deiayé arose out of tﬁe
consultative ﬁechapism, e.g., those provinces affected by a'panticulﬁr
investment had hot‘commenped as quickly as expectéd after receiving notice
‘of the inVestment.7 |

Pafadoxicaily, the consequeﬁce of Chretién's tactics whicﬁ i;itially
led to a smooth processing of takeover and new business proposals was an )
administrat}vg backlash. His mg%to of ii'less form—fiiling and more action”
séemed to take'pfécedence over some of the original functions for which
the.Act was created; for exampie,'prombfion of public awareness ofAthe
: préblems of foreign investmen;.7? That which. appeared as a possible
solution to'an apparent festriction of foreign investment coming into the
couﬁtfy was nowvcr;ticizéd és an éxpedient, non—disc;iminatipg‘tactic.
Those yithin the Agency, however, simply viewed this iﬁcreasé as an achieve-
"ment in greater efficiency. Gorse Howarth, Commiséioner of FIRA, supportéd
this general sentiment in his bid'tQ "eliminate any concerns inVestors may
still have aboﬁt’the fed fape involved in gaining apbro&al to inveét in |
Canada.;'78 | |

Jack Horner assumed responsibility as Trade Minister on September 14,

1977. He was considered a pro-business advocate with the necessary

'e
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business community upon & new Cabinet assignment with responsibilities for
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abilities to¥déVelop a'good working rélationship with the Agency. At

first glance, this would appear to be a normal anticipation from the

[

foreign investment. -Horner has quoted figures, however, that indicated
that in the first nine months of 1978/79 the number of processed cases
were ten per cent higher than in the corresponding period in 1977/78.

Furthermore, the administrative process witnessed the expedition of

79

seventy-five per cent of all cases within fifteen days. In terms of

-

administrative expertise Horner showed no signs of departing from the
direction taken by his predecessor. Within his department he encouraged
confidence in the Canadian industrial and manufacturing sectors. As an

w

advocate of free trade he welcomed any Kind of foreign investment that

* would provide gains particularly in job creating sectors.

When the Progressive Conservative Party came into power as a

Ay -
‘minority government in 1979, Robert René de Cotret was appointed as

Industry, Trade and Commerce Minisfer. Although de Cotrét had .been

defeated in the federal election, €lark appointed him to the Senate.

"Following this he maintained a potent power base in his position. as both

the Trade Minister and the Minister of State for Economic‘Development.80

ﬁis background included work‘eXperience as former president of the
Conference Board of Canadé, as staff economist with the President's Couﬁcil
of Ec&ncmic Adviéers in Washiﬁgton, D.C. and as a specialist in.monetary
affaifs with the Finance Depaftment in Otta&a. This extensive backg%éund

lent -much credibility to his post as Trade Minister despite his inability

to get elected to ‘the Commons. As preéident of the Conference Board in ;

o / ; )
Canada he had established good.links with business. This most likely

stemmed from an approach he had adopted even prior to entering politics;.
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that a larger portion of the gross national product should be devoted to
. ¢ .
. . - 81
private capital needs.

During de Cotret's tenure the government launched two investigations
into the role and effectiveness of the Agency in protecting the economy
against foreign economic domifiation. One of the evaluations was a wide
ranging political investigation qf the role that foreign investment had
and should play in the country's development. The other, more noteworthy
dnvestigation was to be an evaluation of FIRA's efficiency and operating

. 82 . . , . . .
practices. Its basic aim was to find ways of expediting foreign invest-
ment proposéls without unnecessary bureaucratic delay and paperwork.

A :

Essentially, there were three possibilities proposed in .the interests of
streamlining the Agency's work. These included the éxemption of all small-
business applicétions from the review process, eliminating the requirement
of Cabinet approval for all except the largest foreign investment under-
takings; and the provision for a clearer and narrower definition of

"o PRy : "83 . i ) . " X . ‘ . .

significant benefit." = This was viewed as a major attempt at enhancing
the role of FIRA within a framework of a co-ordihated industrial sector
strategy. The policy direction of the government was further indicated in
statements made by the two chief economic ministers of the government,

N
While Finance Minister John Crosbie told foreign exporters that Canada
wanted more, not less, foreign investment, de Cotret had promised some
West German businessmen that any future decisions on foreign investment
84 .

would be speeded up. Although the thrust of these endeavours was more
ciearly outlined than any previous effort to expedite the Agency's admini-
strative burden, the goal was essentially the same. Unfortunately,
Parliament was dissolved after a vote of non-confidence was carried in .the

House of Commons and the efforts of the special committee never came to

fruition.
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With the successful return of the Liberals as the govérning party

in 1980, the prospects for a strengthened Foreign investmént Review Agency,

-

‘first put forward in the winter election campaign, were set éut in the
government's Throne Speech. Iﬁ the interests of extending and/reinforcing
the role of the Agency the Liberals submitted a sefies of measures meant
to reinforce Caﬁadian participation in the economy as well as improve the
role of féreign companies. In brief, these measures as discussed in the
House by. Herb Gray, the new Trade Minister, included:

"... first, that FIRA be required to publish, in
advance of a decision to allow or disallow, notice
of larger acquisition proposals subject to review
under the’ act ... Secondly, the bill would provide
that financial assistance be provided to Canadians
seeking either to compete against bids by non-
Canadians to acquire Canadian businésses or to
repatriate foreign ownership of assets. Thirdly,

it will provide that FIRA undertake a program of
periodic reviews of individual performances of large
foreign owned subsidiaries operating in Canada in key
areas like research and development and export
activity."

In this reinforced vein of government policy or what some opposition critics

refer to as "a more intrusive instrument in the marketplace'", Herb Gray has

assumed responsibility for FIRA operationé. As a pro-nationalist who had

been given the task to undertake a major foreign investment study in 1972,

Gfay has come full circle to heading the operation he once advdcatéd.
Gray's operating styleiis reminiscent of his p;st days in Parliament

as a subporter of economig.natidnalism. Not long after his appointment to

Industry, Trade and Coﬁmerce, he gave some indication of a plan of action

. to enhance the nationalieconomic and soqial well-being of the country. 1In

terms of this commitment he reférred to five principles of industrial

development policy that were to set the tone for government strategy in

this regard:
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""... those principles are to capitalize on our

energy base to build an industrial sector that is
competitive world wide; to ensure that the federal
government is an active player in industrial
development; to strengthen our research and tech-
nology capacity; to encourage independent Canadiap~
‘owned enterprise and to expand Canadian -<ontfsY of
our economy and at the same time increase the v
benefits to Canadians from the foreign investment
that is already there.'86 :
This statement of principles has yet to become a framework for a new
industrial policy. However, they serve to indicate the.nationalistic tone
with which Gray cd%tinues to perceive the government's mandate.

The new Trade Minister has, during the years of FIRA's operatioms,
maintained an avid interest in the work of the Agency., He has always
advocated that "government policy on foreign investment must be concerned
with devising means for ensuring that such inyesﬁment, to the extent that
it continues to be needed in Canada, contributes to, and does not detract

. i ~ R ' )
from,’the'country's economic well-being.f87-'The Minister has supported
the work of the Agency in its efforts to negotiate the matter of bgnefits
and is firm in his conviction that the controls imposed on foreign invest=
ment do not weaken. Although Gray recently told the 1980 ahnual'meeting
of the Canadian Bar Association that he is open to changes that would im-
prove the effectiveness and efficiency of the administration of the Act, he
made it clear that any streamlining would not be undertaken at the expense
of weakgning the government's ability to enforce the Act.88' The effect of
Gray's approach on the administration of the Agency has already been felt
in terms of the controversial aspect of disclosure of information. The
publication of quarterly instead of just annual figures of Agency oﬁérgtions
has been a first step in this regard. It is still too eérly to assess the

effect that Gray's attitude regarding foreign investment generally has

had on the quantity and or quality of investment entering the country.
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While l; is possible that the Agency's performance is mére a
reflection ofifhe views gf.the various Trade Min;sters than of its own
thinking, docamented accounts of the Agency's work make this hard to
assess. It fg diffiéuitfto,cbmpare the performance of successive Trade
Ministers, sinée the govérnmenf has published little of the business that
has béen carriéd on during their respective terms. Furthermore, there ‘is
no consistency in the kina of information published that wou;d makg it

}
possible to draw conclusions regarding patterns or trends during the

AN
various administrations. All that can be said is that on the basis of
information that is available it is reasonable to assume that the Minister

in office plays a vital role in providing the Agency with functional

guidance in the implementation of the legislation.
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V__ENVIRONMENT FOR DECIS10ON-MAKING

The degree of success that the Agency has had {n meeting its
objectives must be welghed against a number of variables that have influ-
e;éed its work, The day to day operations have unveiled a host of
difficulties to which much ;f the negative opinion has been directed. The
testing ground has been the administrative process itself which has been
exposed to a plethora of stumbling blpcks. The resolution of specific
ﬁases has pointed out the inadequacy of the legislation in its inability
to respond effectively té various circumstancesfb The underlying problem
in thié regafd has been the lack of clear cut guidelines in the determination
of what constitutes ”significant benefit" to Canada.

In a broad sense the objectives of the legislation were to ensure
Lhat foreign investment could contribute benefits that would serve national
purposes in the economic development of Canada as well as the foreign
investort Its long term perspeétive was the improvemént of the structure-
and efficiency of the>Canadian economy through the screening of foreign
investment. By investigating a small sample of investment applications and =
the manner in which they were resolved as well as Agency experience with both
provincial goyernments and foreign investors, some light may Be shed on
whether or noﬁ these objectives heve been met. *

In atéémpting to determine whether the Agency has been able success-
fully. to meet its original iject}ves it will be necessary to look at how
effectively the Act has been admi;iStered and the criticisms that have been
directed at the review brocess. he manner in which the 1egislation has

been applied to ensure that commitments be extracted from foreign investors

is perhaps one of the most frequently critigized‘aspects of the Agency's
>,
{

|

!

Jf'zz.
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; : <. work, The difficulties perceivyed by'ingestors and media critics alike
relate to the }ach of a clear set of guidelines against which significant
benefits ‘are assessed coupled{with a complex administrative structure.
Another popularly held belief is that the Agency s administrative practlces
‘have created problems for the Agency in termsuoi its flexibility 1; adapting

X - - the'legislation to changing economic conditions. Alt%ough some‘oftthese

issues‘have beenaalluded to ianrevious.sections a more.in—depthidiscussion‘

\will iend some focus to this aspect of‘the Agency's work.

~ One shortcoming of the Act which was noted in the early stages of the
Agenir s operations was the nature of the negotiating process in determining
"significant benefit.'". Ih speaking to the Law Society of Upper Canada in
1975,\§ichard Murray, the\first Commissioner appointed to head the Agenc%;

noted that an inherent problem withuthe process was that the real power to

I3

" decide layjoutside the bargaining procedure. Despite-thé fact that investors Ao

- ’ negotiate with Agency officials for certain arrangements and the Minister':'

then advises a particular strategy based on the.re&ommendations proyided
pthevresponsibility for the;finai decision rests nith the Cabinet;. In this
vregard Murra§ was questioning theblach'of“equal bargaining’power for ‘the
sAgency‘as well as potential’investors‘.l With respect to the latter it is

even more difficult to determine whether a favourable negotiation with

r

Agency officials will result in Cabinet approval The absence of communicated
’ ' :

reasons for Cabinet decisions providesﬂlittle,guidance for an investor in

‘terms of Cabinet thinking. R - . o L

| Given the.limited history'of Agency experience up to that time
a 3
Murray s concern must. be weighed against the results of the Agency negotia-
tions in:the past few years. The first instance in the Agency s history

whiéh'witneSsed‘thé'reversal of an earlier’Cabingtédecision and permitted
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a prevdously blocked foreign'taheover of a Canadian company wasvthe case
involving a Quebec based'aSSembler of school hus bodies, J. H. Corbeil Ltee.
of 5%: tin. The proposed takeover by'the American affiliate,4Canadian Blue
Bird:;nternational inc., which had not 'met the original test of significant
benefit was later approved’when the Quebec éovernment abandoned its
'opp081t10n as a result of its ablllty to gain equity partlcipatlon in the
transaction.zA It should be noted that no explanation of the factors leadlng
to the change'ln dec151on were provided. One can assume however that the
provincial government s interest in protectlng an ind:genous industry had
substantial 1nfluence 1n the Cabinet' s reassessment., This factor would
have more like;y led to the chanée in’opinion rather than any disagreement
with a previous recommendation provided by the Agency via the Minister.

-Another instance'thatlmore directly reflects the extent of Cabinet
prerogative in the final disposition of applications was a situation
regarding the double application made by hhite Conselidated Industries
(Canada) Ltd. to obtain approvai to;takeover Westinghouse Canada Ltd. A
'second application by White Consolidated Industries (Canada) Ltd. was
apparently made on the assurances from D. M. Jamieson who was then Minister
of Industry: Trade' and Commerce, that if certain undertakings were provided
approval of the takeover would be guaranteed Both the Agency and Mr.
Jamleson recommended approval of this second application but the Cablnet
aPParently under political;pressure,kdid not accept the recommendations and
re;ected the p¥oposal 3

The need\{or openness in adminlsterlng the Act raises a fundamental
\‘issue of=the wide\discretion employed by the§Cabinet in reaching a decision.
The -major. drawback in the entire process of determining the status of a

proposed investment is the feature of confidentiality versus disclosure of




127

.

information. When an investor files a notice of a proposal to the Agency

such information is considered confidential. In the early years of the

Agency's operétions the only information pdblished was in the form of news

]

releases that announced whether a transaction had been approved or denied

.

"and when approved, a brief statement indicating the nature of the

"significaﬁt benefit'" was published in thé Canadian Gazette.4 It is now
moré common to review the conditions on which an investment is allowe& as

. , I ‘ ,
published in. a departmental newsletter, In rare instahces more specific
unde;takings provided by the investh may appeér in print but only with the
consent of the investorl However, the public-is still unaware of the
reasons for which Cabinet determines a final decision nor to what extent a
foreign investoE complies with .certain undert;kings when a proposal has been
Vapproved. There are two exceptions to this rule. The first_qongg;ns
information requested by an individual to whom the information relétes Qho,

in turn, wishes to share this information at his or her own discretion.

The gecond is information ‘communicated to provincial ministers and crown

2

employees” for purposes reléting'to the administration of_the Act.

As a result of government pol{cy to withhold information to the general’
public the overall effectiveness o% the Agency in its implemengétion of the»b
Act becomes more difficult to determine. Moreéver, the Qithholding of
certain information ﬁas'created the impressiqﬁ that "the admin%stration qf
the Aét is being carried on béhind a veil of secrecy."6 One of the gbve;n—.
ment's main reasons for not discl§sing ghe detailgwof an investment~proposa;
is that an applicant would be at a‘éompetitive di;idvantage if confidentiél
information was readily available to potential compegitors. Thetconéept of

disclosure was built in as a‘safeguégg,against damaging the viability of an

investment if certain intentions became ‘public, Legaigcrrtics have argued
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hdwever,7 that this type of reasoniﬁg has little credibility as the Agency
should be accountable for a general indication of the "significant beﬁefit”
broposed in each application and the Cabinet's reasons for either allowing
or disallowing a proposal. In short, informagion disclosure-of a'genéral
nature should not in any way preclude the Agency's adminis;rqtive
responsibility té tﬁe potentially successful candidate.

N A related argument to this lack of information sharing is that

_ potential applicants are deprived of a valuéble source or check list of
factors against which they can judge or compare the status of their own
prpposals. It would appear that expediency in drawiﬁg uﬁxan investment pro-
posal is the main facfor underlying this concern and more of an is§ue'with
new inVestoré unfamiliar ;ith the ‘gency's admiﬁistrative machinery.
However, exﬁeriénce iﬁ dealing with the Agency has shown fha; in the
negotiating process to determine sigaificant benefits, the Agency is flexible
ifi providiﬁg a.ﬁmeer of opportunities for an investor to subplément an
original proposal with additional undertakings.

» .

Gorse Howarth, the present Commissioner of the Agency, has referred to
. . ) ' \ :

the dilemma surrounding the disclosure of information policy as "openness

‘for the general gdod versus discretion in the use of confidgntial, private

n8

information.... The issue has bé€en a sensitive one, p Mmcularly in the

early period of the review process. It wou}éfbe reasonable to suspect that

the Agency's uncertainty and unfamiliafity with the Act was aIéo‘reflected
in some uncertainty in décision—making in this regard. Thus, the disclosure

of Cabinet's reasoning on certain proposed undertakings could have exposed
an improper or inadequate determination of what constitutes "significant

benefit" to Canada,\9 Taken a step further disclosure could also point out

inept decision-making on the part of Cabinet or . even expose political
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favoritism in choosing ce?fain économicvbenefits over others, although this
" aspect would be more digf;cult to yérify. Tﬁé one defence that the Agency
has at its disposal, however, is that there is nothing to prevent the
partieé to a transaction from publishing the facts of a case if they so
desire.

Another major concern which Richard Murray had once addressed was the-
length of time alloted for handling individual cases. He was concerned tﬁat
the regulation period of sixty aayé in which to make an assessment was too
short a time particularly in cases where decisions were nét apgﬁalable.lo
Consequently it was discovered fhat subsection 11(1) of the Act, which advises
iﬁvestors of their rights to make further. representation to the Agency, came
in;o frequent use., In effect, this administrativé.loophole plaéeé the onus .
on the investor\ggwsecufe additional information to prove "signifiéant
benefit" and the time frames inKPlQed to reach a decision can be indefinite.
;1n practice ?n.average of 100 days has been known to elapse between the
filing of the bid and the Cabinet's decision and it is not unéommon to>ﬁave
four or.fivé months elapse ‘in the case of an unéuccessful application.
‘Essentially Mr. Murray had suggested thét éertain fime limitations should\be
'subject to review. ‘ " 

In theucoﬁrsexof the Agehcy's work‘time frames generally éppear to
be'qqitg flexible., One instance, for example, that dqunstrates the type
of time‘resfrictions with which the Agency deals is the case of Marks and
Spencer Ltd.,@a ﬁritish specialty}@ood and clﬁthing retaiin which received
Agency approval to_take over Peoples Department Stére of Montreal in 1975.
The‘British firm agreed to open fourteén new stores, create 550 jobs'%y

1976 and convert sixteen Walker/Smith's Stores to Marks .and Spencer outlets.

It should be noted that what the Agency had not stated publicly was that the

- . [

«
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new management at\‘eoples had up to two years' tima to fulfil those commit-
menta: Furthermore,“%f could lay off an unlimited number of wo;kers in the
interim as long as the\fgrm could prove that it had created 550 jobs at the
end of the two year perioé;ll Finding itself trapped in an economic slow—
down, Marks and Spencer only managed to'create 370 new jobs, open ten new
stores and close down four ofhers previously run by Paoples. "On the other
hand, forty-three rather than sixteen Walker/Smith's Stores were remodelled
- "~ and converted to Marks and épencer outlets. The degree of Agency enfofcement
in securing the original undertakings in this case is a matter‘that will be
dealt with later. Although there is no conclusive evidence that the Agency's .
L " ’ ' /ly
: administrative time frames are unrealistically short the .Marks and Spencer
incident may be a case in point. The company 's failure to satisfy the
' conditions set out in its original agreement with theaAggncy was based not
only An its unfamiliarity ﬁith'Canadian market ;opditions But also on an
‘insgéficient amount of tipe in which to gain a proper knowledge of thése
conditions and thus be able to fulfill its commitments.
In still other types of takeaver cases the Agency has been cr1t1c1zed'
for utilizing time to- unfalr advantage by delaylng action untll a Canadian
_company is able to pick up‘a bargain by default. In March, 1976, the
controlling interest in Zeilérs Ltd. of Montreal which was held by the
bankrupf W. T. Grant Co. of New York, was put up for sale\to meet creditors'
demands.12 fhis was met with a.competitiVe wrangliag between two companies
to determine the most attractive purchase offer. Specifically, Gambles
Canada Ltd. of Winnipeg (wholly owned by Gamble—Skogmo Inc., of Minneapolis),
through its subsidiary Macleod Steadman Ltd. ' made a b]d of $32 million. |

The foreign parent company was subject to review and presented its case

before FIRA.
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This initial gid was challenged by a second bid of just over‘
$32 million by Fields St'ores Ltd. of Vancouver. Gambles subsequently
raised its bid to a fimal offer of $35 million. The Gamﬁles offer was
conditionai on FIRA's approval and ‘Fields, the Canadian bidder, placéd a
time limit on its bid which ended June 23, 1576. ‘Due to the long period of>
time that the Agency.delayed on its decision to approve the»Gémbles offér
the New York City bankruptcy court approved tﬁe lower Fields bid. |

In the final analysis the Agency appeared negligent.in its duty to B S
determine what was in the best-intérests of the Canadian economy. . FIRA had
been aware of the Zellers case since ea;ly April of that year as well as
the deédliné thag Fields imposed. The Agency might ha;e placed itself in an
even more difficult situation if it had refused thévéanadian offer because
Fields would not exeend its time limit. In this apparent erosion of Agency
responsibility, FIRA could have b;en accused of-gncouragiqg Canadian
companies to make low bids for takeovers knowing that if they wéited long
enough they would be able to buy at below market value. .As one source ﬁas
commented, FIRA's inaction might, %p the long run, have created disadvantages
for Canadian,vendors, generated more uncéftainty in a changing Canadian
economy or even put the Ageﬁcy's own rebutétion in jeopardy.13

In its attempts to dérivé benefits for bofh the investor and Cahada
'ﬁhe Agency's ability in ensu;ing that benefits are forthcoéiﬁg is restricted
soﬁewhat by the "structural weakness'" of the Act. Spegifically, the lack of -
clear-cut guideiines for determining significant bénefit and a questionable
épplication of enforcement and control functipns has led to some other
difficulties in the administratioﬁ of the legislation, ideally‘the Agency .
was to be an instrument cognizant of the”éa}gpile nature of fOreign:inVéstment,

The workability of the iegislation is contingent upon the discretionary power
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vested in Agency officials to make somewhat arbitrary decisions. Not all

of the "significant benefit" criteria set out in the Act are applicable to
every case. Each application 1s examined on its 6wn‘merits in the context
of the Benefits it is likely to obtain. The government claims that this
type of review érocedﬁre is more flexible than a fixed rules approach iﬁ
that it enables the Ageﬂby to take into account the unique charaéteristics
of each investment propo;al. Hoyever, it also exposes the Ageﬁcx\to factoré

such as corporate obstinacy, political opportunism and government indiffer-

ence, all of which have created problems in certain individual cases. More

Emportantly, the manner in which the government has neglected the enforce-
‘ , .

ment of certain provisions has nurtured a feeling of generdl distrust with -
what appears to be erosion of government responsibility for an accountability
to the legislation.

In one case in 1975, UPS Ltd., the Caqadian sﬁbsidiary of United
Parcel Services of America, Inc., was refused permissfon to take over Deiivro
Ltd., a Moptreal parcel delivery service because of strong protests from
groups such as the Pgst*Officé, and éénadian National and Canadian Pacific._
,EgpreSS as well as from the Quebec governmeﬁt,and 1abour organizations from
Ontario.14 Despite’the refusal UPS went‘ahead and completed the takeoﬁer of
Delivro conditional on thé.transfer of Delivro's licences to UPS. Within
two Xeafs UPS lent fupds.to Delivro in return for shares af cgliézg}al.
Delivro\subsequen;ly de%aulted dn the loan which Placed UPS in a position of
control of Delivro.  In this instancé the Agency agreed tP thé right of UPS

B : \
to acquire the shares of Delivro under a loan agreement but only if there was

a default. The Agency could consider such an undertaking reviewable only if

UPS entered into the original loan agreement for the purpose of acquiring

control of Delivro.15 Since then the agreement between the two firms has
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been éancelled as Delivro has ceaseﬁ operations. If the takeover had gone
ahea&,it would have beén likeiy that Canadian vested interests, such as

the Post Office and Canadian National and‘Canadigg Pacific Express , would
have been vehemently opposed to having to deal with such strong cémpetition.
-The Commissioner in this case turned a blind eye to the entire affair
saying 6nly that the takeover was out of his hands because the purchase
price of the company was less thaﬂ $250,000, the thresﬂold that determines
Qhether a transaction should be screened by Ehe Agency.16 "
Within the meaning of the Act the acquisition of contfol of a

Canadian business enterprise had not been completed. However, the Minister

A\
! .

admitted that '"because of the nature of Delivro's buéinéss, the alleged
acquiéition would appear to be.subject to approval by certain regulatory\
authorities of the provinces in which Delivro Inc. is or has been opera-

ting."17

-In this case, it appeared és thbﬁgh the Agency's hands were tied
In what could have developed into a possible violaéion of the Act.

One of the basic problems of the iegislation lies with the weakness
of the original intent of the,Actl In certaiﬁ cases the legislation becomes
unébrkable because it does not anticipate certain problems. Furthermore,
weak.enforcemeﬁt measures réveal the Agency's inability to win a dispute
if taken to the éour;s. In 1975, for example, N.V. Indivers, a Dutch firm,
took over the Vaé—Hydé Processing Corporation, an American%company. 'Witﬁ
this takeover, Indivers indirectly ééquired a contrdlling interest in
Vac—Hydeﬁs Canadian suSsidiary, a'Shccessful firm involved in treating metai
for aerospace pufposes. . The Government disallowed this transaction due to
protests by boﬂh‘tﬁe Quebec and Qntario.gévernments to the efféctvthat it

. LN
.would restrict competition. The decision meant that Indivers had to divest

itself of the Canadian subsidiary. It took almost two years before the =
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Dutch company finally sold its indirect.interest to Canadian management.18
In the interiﬁ the Agency @as virtually powerless to do anything short of
taking the Dutch company to court to forge divestment; Government
officials madg no attempt to force the company to comply with its decision.
Whether the government might have acted éooner if it had had access to
stronger enforcement measureé than those found in the Act19 is a moot point
in this‘case. The goverﬁment couid have tested the legiglation in the
courts but chose go default instead.

In these particular cases there‘were certain reasons that may explain
the government's reluctance to enforce the Act in the case of a possible
.violation.\ It has been noted that in both the UPS and Indivers cases the
government, for reasons undisclqsed, failed to prepare a summary of edach .
case for review byvthe Cabinet. While this would appear to bé a small

. P

technicality, FIRA was adviged thaf such an oversight would be detrimental
in court.ZO‘ In the Indivers casé moreover a further qualification made this
_;ase a potentially difficult one if taken to the courts. Aéquisition of
cpntrbl also accounts for those cases in which control of a Canadian firm,
already foreign owned, transfers to another foreign éompany by virtue of
the sale of the foreign éareﬁt firm, Due\fo the ambiguous.nature of the-
.leéislation, officials of the be;;rtment of Justice have’questioned the
applicability of tée Act in guch instances.21 |

Another case which poses some interesting questions concerning the
issue of Agenéy enforcement in investor compliance to an undertaking is
the Marks and Spencer takeover. Earlier in this chapter we also reviewed
the qonseqqences'of limited time frames for this particular case. Despite

the absence of publicly disclosed facts it would appear that the Agency did

. > o ! . )
not take any measures to force the British chain to live up to its original
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agreement. Instead, the government aliowed the company to submit revised
undgrtakings that were considered more reasonakhle. 1In an informal

disqussion concerning the mattér of whether the government had been
particularly lenient with Marks and Spencer one Agency official remarked

that the company had- evéry intention of’meeting its commitments, Unfortunately
it came ﬁp against unfamiliar Canadian marketing éircumstances and thus stood
the risk of going bankrupt.22 The principal undertakings included in the
revised agreement included commitments to open a total of fifteen new .
Marks and Spencer stores by‘the end of 1980; to recruit eighty-three new staff
for thé three storeé that were to open iq 1977; to obtain seventy per cent
oflits textile merchandising purchases from Canadian manufacturers and to
spend $lOd,OOO each year up to 1980 on Canadian research and development.23
By 1978 the British coméany had already surpassed its'commitments
 substantially.

The only wrinkle that could have been perceived in.this otherwise

smooth re-—negotiation was that the new conditions set down for Marks and
N o N N
Spencer were approved by the Minister (Chretien) alone. Critics pointed out
~ - N E

that there wés nothing in the Act that stipulated Ministeriél approval of a
new agreement without reference to Cabinet.24 Obviously the.case proceeded'
on the basis that th&ye was also nothing in the Act that required the Ministef
to take a new set of conditions to Cabinet for approval. At the very least
this action by the Minister‘points out that‘there may be ipstancéé in which

expedient measures may be taken at the expense of bureaucratic process. .

B

This type of resolution also begs the question of how-often investors

«
Y

are permitted'tobrevise their agreements with the Agency because they cannot _
‘keep their original commitments. Because of the confidentiality provisions

set. down in the Aét_lack of information on such undertakings makes this

~
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difficult to determine. It should be noted however thap a move to police’
coémitments made by foreign investors was initiatied dg;ing the Jamieson
administration. At that time the Agency's compliance branch started
sgnding out questionnaires to the companiesfone year following the date on
which their takeovers were approved. Agency officials found that it was
necessary to request additional information after receiving the initial
;esponses. The extent of foliow—up to be conducted was a matter that went
to Jamieson for review.25 The manﬁer and frequency with which compliance
measures were enforced is a matter of speculation since the Agency has not
released any information, to this author's knowledge, cbncerning a follow-up
process,

Another inciden; in early 1977 raised some doubts about the govern-
ment's own commitment to the review process. The case involved a merger of
the appliance divisions of Canadian General Electric Company and General
Steel Wares Ltd. 1In turn, the new company, Canadian Appliance Manufacturing-
Company (CA&CO) was to takeover the appliance division of Westinghouse Canad
Ltd. This applipation followed,ghe two attempts by White Conséiidated
Induétrieé (Canada) Ltd. to take over Westinghouse Cangda Ltd., a-situation
feferred to earlier in this chapter. This type of transaction would haQe
normally %eén'suﬁjéct to’Agency scrutiny due to the level of foreign inferest
involved in the takeover: but Chretieﬁ,-apparently under\pressure from the
participants, took the initiative to rule.that the merger did not have to be

screened.

Under the terms of the Act, the takeover of an enterprise that will

result in control by foreign interests is subﬁect to review. However,
Chretien proceeded on the basis that CAMCO was not a "non—gligible person"

even though Canadian General Electric Company would have sixty per cent of

B e — » o s B 5 e st 1
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the equity shares (but only fifty per cent of the voting shares) in the
new company. The Minister argued that a fifty-fifty split in the allocation
of voting shares did not constitute control by the American owned Canadian
Geﬁeral Electric Company. Some observers noted however, that £he United
States firm would have veto power over proposals from its Canadian counter—
part.28

In consenting to approve CAMCO's bid to provide 400 new jobs and
investments totalling $50 million Chretien was in danger of violating
normal administrative procedure particularly in the -case of new companies |
Jformed for purposes of affecting acquisitions. Herb Gray, then a Liberal
backbencher, criticised Chretien's decision in this case and stated that the
Minister '"provided an opportunity for business‘ggnérally fo do an ena—run

29

around FIRA." It was also argued that in cases where there is a promise

o ‘ . .
to perform, ﬁailuré’fg/gbllow normal procedures under the Act would usually
result in a null and void decision. Normal Agency procedure in this type

of case would constitute a formal request from an affectéd company followed
by a‘written responée from the Minister. Chretien's authority to waive the
normal FIRA scrutiny for a merger was no more than an expedient measure to
‘“overcome‘corporate obstinacy. Cbncerning the legality of the entire trads—
action the Department of Justice claimed that the acquisition by CAMCO of

' Westinghoﬁse Canada Appliance Division was subj%ct to review.30 Despite this
legal opinion, CAMCO was given permission to complete the Westinghouse‘
acquisition as well as investigate the‘pdssibility of potential export
markets. One of its initial stumbling blocks came when the company submitted
an application‘to'théyfederal Régistrar of Trademarks for use qf the

: . .
"Westinghouse" name. CAMCO's submission exposed FIRA's failure to be able

to deal adequatély with the question of foreign control of trademarks;3l
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.

In a long-standing dispute over the right to use the trade name
"Westinghouse" in Canada the Agency became involved in a complex dispute
between two American parent companies and their Canadian subsidiaries,
Westinghouse Canada Ltd. and its United States parent (Westinghouse Electric
Corporation) and White Consoliéated Industries and its Canadi;h subsidiary
(White Consolidated Industries (Canada) Ltd.) entegéd into a four way
agreement whereby West;nghogse agreed to take action with the Registrar of
Trademarks to enable White Consolidated to take ovef sole rights to the
trademark.v The crux of the matter lay with'the potential confusion involved
in having CAMCO marketing Westinghouse products. In other words, 1if
White Codgolidated Industries anada) Ltd. was alléwed to Qse the
Westinghouse tradename it would be marketing products under that name, while
CAMCO would be marketing other products which it had acquired from
Westinghouse Canada Ltd. under the same tradename. Furthermore, CAMbeLas
required to provide warranty service for Westinghouée appliances and was

concerned that White Consolidatedffhdustries' use of the name "Westinghouse"
. g N )

would create confusgon in the
B The battle over the use “ma:ks ended with Whiti Consolidated °
Industries owning the Westinéhgﬁs! appliance_;fédemapk. It was agreed however

that while agiiiances bearing ;;;\Wé§tinghouse name would still be distributed
\\ . - - -

.

by CAMCO until the factory inventories 3' stinghouse products were dépléted

White Consolidated Industries would utilize a "Whit estinghouse" trade-

name.33.‘After CAMCO's supplies were sold CAM&O adopted the brand name
34 \

\

.

"Hotpoint" for its product line. In this particularly confusing epissaé\\ .

two factors became evident; the Agency had not imposed any time frames to

affect a resoiutioh in the trademark situation nor did:it consider_the

assignment of'trademarks a reviewable transaction,

T S P
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;n general the assessment of cases determined by the Agency is mOSt
.
often dependent on the merits of individual circumstances. There may be h
A N ¢ .7

instances, for exanple, where factors such as competition, increase in
employment, product variety and usually anything that falls wifhin the
scope of significant benefit criteria play a more difect role in the

disposition of a case, Based on the little information published by the

RS2

’AgEncy it is difficult to determine what, if any, pattern emerges in the

' - i . -
A ) . ' . . o . . -

" types\of cases which are resolved. It is reasonable to assume that much of

i

- method for negotiating prosdective investments.

\ v
the.indecision that plagued Agency offigials in the early yeaFS'of operation

-was based on inexperience in interpreting the Act. The Agency has since
become well aware that until a body of case law is developed for

&
interpreting the Act, its staff has the’ responSibility to prov1de answers

about the possible application of the Act to a particular transaction. It
-is not simply a matter of 1dentifying the significant benefits of an invest-

ment proposal but rather how the benefit test is applied " Thus, in cases

‘ such as UPS and Indivers peculiar facts speCific to each transaction together

",

with the concerns expressed by provincial governments and interest groups
were the most probable determining factor in the Agency's decision. One
source has been quoted as 1abelling'this process a game of "calculated
ambiguity."ss' Although the bargaining process conducted by Agency officials

suffered at the outset it is inevitable that experience gained‘in dealing

_ with different transactions has helped the Agency develop a more cOncise

(]
. S

Throughout FIRA's early "growing pains" a number of investors who“.
did notrneceive approval for their initial requests‘gainéé'useful learning

- : : &'y
experience for future takeover attempts, One situation,” for example ’which

had implications for provinc1al concerns’ regarding the review process served

]

™~
.
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té'challengeﬁthe con&entioﬁal wisdom that the provinces are #re permissive
tbward fereign capital than is Ottawa.36 Bestpipe Ltd. of Kitchener,‘
Ontario, an Australianbpwned pipe danufacturer, did not receive approval

ip its first bid to take over‘Vibrapipe Concrete Products:Ltd. of Ste.
Therese de Blainville in QuebectP‘For reasons undisclosed, although it was
quite possible that Quebec feared jobs would be shifted from Ste. Tﬁerese

A

to Kitchener, the Qhebec government dissuaded Ottawa from consenting to the

original takeover attempt. In-it% secohd takeover b(g’Bestpipe‘Ltd.'was

'reportedly eager to satisfy:the Quebec'government in order’tq gain approval,

In such cases the Agency is responsible for consultlng with any: prov1nce

37
on investments w1th which it may have partlcular co;bergs\\\
A . :

A review of some of the cases with which the Agency has had—te -deal—— —

does not provide conclusive evidence that could indicate direct violation
of the review process. Although the Agency‘may have fallen victim to a

certain degree of inept decisidn-making it is more important to consider

4

‘that particular events re-order certain priorities. Each case may bring

with it a set of unique circumstances that will ultimately determine the
course of the 1nvestment appllcatlon It would be unrealistic to expect

that the Act would always be interpreted within the exact. guidellnes

',‘origlnally qﬁtabllshed As Herb Gray has stated "the act was meant to be

’anyevolving thing from the start +.. it should be adapted periodically to

3

Ehanging condftionsAand requirements."38 This type'of observation“points

-Ji’,"

to the need for the deveIopment of decision-making continually rather than
RPN

the appllcation of.expedlent measures that gloss over admlnlstrative

&
RY4

' difﬁ%qultles. A far more flexible and simplified set of arrangements is a

,aﬁr-*-,

'solution advocated by most critics. Edward Safarian, a noted economist,

believes that the tendency ‘to view‘FIRA as- weak and ineffective has been
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based on misinterpretation. In his words, . FIRA was set up in an

unnecessarily complicated nay to deal with something that's very difficult
' 139

. .,
to deal with under the best of circumstances.

2

Another aspect of the administrative process that may reflect the
eharacter.and integrity of Agency decision—making is the‘role of.the'
Commissionet of theIAgency who is appointed by Cabinet.. Althongh the
Minister is reSpoﬁSible for ensuring that theplegislation/is being pfopefly
implemented, the Agency's day to day performance is influenced in part by

the leaoetship qualities brought to it By the Commissioner. Generally

speaking the Commissiggggis role involves. promotion of efficient operating
. s

B IS . .. 40 e
- procedures as well as marketing available services. The Commissioner has

become involved~with different responsibilities in ‘different times of the
Agenoy's existence and‘this usually'involves having to deal with other
government departments that are affected by the Agency's dec151ohs Much of
this type of activity has been a reflection of the admlnlstratlve acumen’
of individual members holding this office. - | \

In the early stages of its operation the Agency was vestedea:;\the
responsibility of not only haﬁing-to-promote.the new'iegisﬁation bntfhaving
. t0~justify it® own existence as well. Richard Murray, the first Commissioner,
described as a "flamboyant businessman and_nationalistfélkseemed_to realize
the priorities ot his fledgiang'organiZation. .As a nationalist he apprecia-

“ted the concerns assoeiated with foreign donination ogsa untry's economy
and as a businessman‘he cquld lend a certain amount of initiative to an
. - . :
organization that neededﬂto establish quickly a positive reputation. His
concern with, establishing credlbillty for the Agency was ev1dent in a speech
&

stated a pers lsreserwatlon about the nature of the negotiating process in

o

_he made to the Law ,Society of Upper Canada in 1975, 4<\‘In that speech he«v
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_export/markets.
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" and the length of time that was required

determining "significant benefit,

for dealing with individual cases. He also admitted that the guidelines

issued for real-estate transactions were "unclear, difficult and not helpful."

Furthermore, while insisting that the government should maintain a strong
position on ensuring that commitments were fulfilled, such as pension
plans for Canadian employees, he also acknowledged that some flexibility

would be required in cases where undertakings were conditional on pricing and
. .

market conditions. In addition to his other concerns about the Agency

becoming a large and unw1eldly bureaucracy, the former Hudson s Bay

: \
executive was determined to eliminate much of the red tape in Agency deal-

‘.rq‘@}‘ ‘u\ 1‘ g

ingg. TFor example, one of, hlS geforms was the issue of less detailed guide—
es for corporate re—orgawgemyhich accounted for up to twenty-five

13

y ‘ SR P =
N .

per cent of applications made during the Agency's first year of operation.43
Bertram Barrow, the Commissioner appbinted to -succeed Mr. Murray,
did not hold office long enough (August 15, 1975 - December, 1975) to be

. . S ’ - 4 : v
able to impose his own brand of administrative expertise. 4 Mr. Barrow had

previously held the office of Senior Assistant Deputy Minister of the

. ,vgv “ . . 5 o
WY oA . N .

fDepartment of Industry, Trade and Commerce. His objectives in running the

-

;administration were not significantly different from that of his predecessor,
~ Barrow supported the idea of allow1ng the Agency more room for negotiations

in dealing with foreign chpanies. He also seemed to favour 301nt wventures

hs

between foreign and Canadian companies as opposed to outright foreign
ownership. His own sense of nationalism was revealed in his statement that

"decisibﬂe on fbreign investments should be diretted towards strengthening
/

the Canadian industrial base and aiding industry to compete in domestic and

nh5 ' . -

Gorse Howarth, the present Commissioner, served on an acting basis

. | - e
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from ﬁécember, 1975-up to the date he was appointed on August 10, 1976.

T While his leadership qualities may not compare with the apparent dynamism

»».\ ) . v . .
~_ possessed by Mr. Murray, his lengthy tenure has provided some continuity

-Ea\thg\WOrk of the Agency. Like his prédecessors he has been anxious to

Ny

eliminate much-of the bureaucratic ptoceéss involved in processing

. applications. This has been—achieved to a great extent by a promotional

campaign directed at foreign investors. The mbve to have the Agency appear
readily available and willing to negotiate with most investors was, in
~large part, a consequence of Jean Chretien's desire to attract more foreign

inwestment. The Agency's role during Howarth's tenure can be summed | up by

. " ,
his statement,

"We believe that it is not all inconsistent with
the Agency's proper role to assist investors who
are involved in reviewable transactions to make
the best possible case for allowance."

This would seem to imply’that the Agency's mandate is to ensure, where

possible, that® significant bénefits are achieved in any investment trans-

. . . . g
action. This is wusually achieved by rewriting drafts of proposals, inserting

qualifying clauses while remoying others and developihg é process that tries

to ensure that proposals have a good chance of passing final Cabinet

scrutiny. In support of this practice, there has been an increasing

‘ tendency in cases of reviewable transactions for investors to contact the

o
i

?e

¢

Agency at an earlier stage to 'check out reviewébilit&»or to diééuas v

the manner in which thgir pians can be most advantageously explained and

described 'in a formal notice. . It has become evident that in the more

recent-years of the Agency's existence the ;ﬁvestment community is no

. . - ) . j

longer .as hesitant about approaching the Agency with its investment dollars.
. N

Figures cited later will attempt to provide additional evidence:



144

Federal /Provincial Association

The reiationship between FIRA's.policy ?f séreening foréign invest~
ment for‘specific benefits and the objeégives'of the‘provinces in developing
their own economies and looking tb.foréign investment asﬂéne of the means
by which this can be achieved poses another question for the effédtiveness
of the Agenty's work; In some of the literature regarding }oreign control
in Canada it has been suggested that the pro;inces would no;'hesitate in
Qpposidg the federal go?ernment efforts to restrict the entry of foreign
invgstmenk into the country. Taken a stéf further it is also assumed that
provihcial governménts tend t§ favour unrestricted flowg of{foreign invest-
ment..48 In the face of federal initiapive to regulate these flows the
implication for possible federal;provincial conflict becomes apparent.
Although it is not the intention here to preseﬁt the opposite ;rgument, that
_certain provi;cial governments have supported the restriction of foreign
: g
o ownership fof‘various reasons in the récent past, such as Ontario, Quebec
and Saskatchewan; it shoﬁld be noted'that,some e?idence to this,effect does
exist,49 | |

.One of the significant benefit criteria on which -the Act'is based
takes into account the impact that a proposed investment has on provincial
' economic and induétrial'objectives. The success of the Agency‘in recogniz-
ing these regional differences in its review process aepends utltimately on
“how well the consultation process with the provinces préceeds.;_By Briefly
reviewing the qhaiﬁ of events that led up to,thig consultation process and
‘the actual results achieved in the disposition of céées in terms of
provinciéi recoﬁmendations an assessment of the federal governmént's succéss

1

in reaching one of its objectives will be provided,

9

The matter of proVincial input into a federal review process received
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no study in the Foreign Takeovers Review Bill (C-201) which was placed

before the House of Commons in May, 1972, It should be noted, however,

* that New Democratic Party concerns about the lack of consideration for the

economic conditions of provinces - and strong criticism from the Conservative

ranks regarding the absence of an established process for consultation with

‘provincial governments resulted in a proposed amendment to the original

;ignifiqant benefit criferidn. Jean—Luc Pepin, then Minister of Industry,'
Tradevénd Commerce,§tatéd hié intent to consider the industrial and economic
policiesbof any provinéevwhich could be affected by an acquisiﬁion.
Provincial -views regarding this proposed legislatién were solicited in a
country wide tour by Herb Gray, tﬁen Minister of National Revenue. . It was

discovered that Manitoba, Ontario50 and Saskatchewan supported the proposed

legislationﬁénd in fact that Saskatchewan urged'more restrictive legislation.

Altﬂough New Brunswick strbng1y opposed Bill (C-ZCl); the other Atlantic
érbvinces-were not as hostilé.Sl duebec viewed a screening process as a
flexible instrument of‘government policy but did not provide its full
support,52 probably because of igs historical need for larée infusions of
ca?ital investment. |

'Thevinduétrial and economic ﬁolicies of any province likely to be
affeéted byian‘investment transaction became more firmly entrenched with the
Foreign Investment Review Bill (C~132) which was introduced January’24, 1973,
Alfhough prévincial reaction to the Bill was limited-as discussed in
Chaptef wa, essentiall; the same views that:héd been provided din resﬁonse

to Bill (C-201) were re-iterated on this occasion.53 The . formulization of

a formal consultation procedure between the federal and provincial govern-

. 3 - - .
.ments on the issue of provincial representation did not occur until after

o .

Bill (C-132) became law later in the same year and various attempts in
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establishing a procedure for consulting with the provinces were tested with
the application of Phase I of the Act (acquisitions).54 In a meeting of
provincial Ministers of Industry in Newfoundland in December 1974, ministers
discussed the issues of which provinces would be notified about certain

transactions and the amount of information that would be provided by the

federal government in this regard. That meeting was ‘instrumental in finally

providing a modus operandi for’consultatioﬁ/which involved direct contact in
‘cases where a foreign investment proposal involved assets or employees
located in a narticular prOvince.55 It is interesting to note that federal
reaction to these developments was not particularly supportlve Alastair
Gillespie, who was Industry, Trade and Commerce Minister during this time
was quoted as saying,

"... what they're really after is a veto power.

There is no way, really, of defining. consultation,
what the provinces mean is that they want the
right to override decisions taken here ... but
that's not negotiable.'26
- The strong negative tone of Giilespie's statement was most'likely a reaction
to provincial opposition in the decision to proclaim Phase II of the Act at
a time’when the Minister was anxious to install the remaining portion of the
- legislation. '

A-complete discussion regerding the success of individual provinces
.in the matter of influencing recommendations on Agency decisions will not

:

be prov1ded here. There is little documented evidence available regarding
the range of provincial experience in the consultation process.57 Further-
more any study would be incomplete without an assessment of particuiar cases
and ,the general sttitudes‘of provinces towards FIRA in the course of

changing provincial governments. In the absence of knowledge of what Agency

decisions would be without provincial recommendations the degree of

N ~
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provincial influence in the established process is a difficult elemént to
measure. Not&ithstanding thesé¢ limitations however, somé general
obsebvations';ight be made. Provincial economic development ambitions
hav;.nét reflected an unconditionalJ"open-door" policy to foreign invest-
ment* as some might speculate. Although the Atlantic provinces have .

traditionally regarded foreign capital flows as necessary in promoting

economic growth and continue to do so, Quebec and Saskatchewan on the other

\\hand appear to maintain stricter controls over the entry of foreign invest-

ment’, .Other provinces do not appear to have had aﬁy strong reactions to the
effect of the screening'process, probably because the regulations have not
précluded the realization of their individual economic objectives.

In the little information that the Agency provides in its annual

reports it would appear that procedures for consultation with provincial

governments, and for that matter other federal government departments and

agenéies, are well established and effective. Since the Agency had chosen

not .to block the entry of foreign investment but rather improve its terms,
this information suggests that the application of the foreign investment -

review legislation is not a source of federal-provincial conflict but rather ;

governments at both levels have been able to co-ordinate their interests and

come to an agreeable solution on reviewable cases.. In a three year review

published by the Globe and Mail it was noted that in ninety-six per cent
of all cases received there had been no disagreement between the two levels
of government on.the resolution of reviewable cases.ss It would also appear .

that the lack of debate in the House of Commons conéerhing provincial

interests in specific cases would reflect.a certain degree of satisfaction _

with or at least non-opposition to the screening of foreign investment for

"significant benefit." Due to the confidential nature of provincial
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[
recommendations the substance of consultations with the federal government
are unknown. However, the results of reéommendations in terms of the
distribution éf outcomes for a certain number of cases involved Hgie been
offe;ed by.Mitchell.59 It is interesting to note that annual or other
.reports issued by the Agency have not provided this type of detail, 1In a
time period covering roughly two years it was determined>that a maigrity

q - ’
(81 per cent) of cases had'been allbwed; that more than half of the cases
reviewed inyolvéd businesses in Ontario and finally that the dispositioﬁ of
caées resolved did nét indicate any particular orientation toward éither ’
provinces which had favoured unrestricted foreigé investment or those that
‘had preferred some degree of regulation.6o In the final analysis the
significant benefit criterim which looks to provincial-consultation in its :.
s . ~ :
review of foreign investment seems to have overcome any strong competition
among provincés fof foreign invesfment by>being‘able to bargain on behalf
of the varioﬁs political and economic objectives of Libefal, Conservative
and New Democrétic Party provincial governments as well‘as on behalf of the
country as a whole.

' Generally the‘federal—provincial‘association has worked out positively
in terms of FIRA regulations and provincial interests in the consequences |
of screéning foreign investment. The concern over proper consultation with
provincial governments was more prevalent in the development Qf the legislé—
tion than in subséquent Agency dealings. Anticiﬁated problems such as the
degree of stringency empioyed.in the review process did not seem to.
materialize.l Perhaps this'was due to, on the one hand, Progressive Conserva-
tive Party objectives in’haviné to be sensitive to the demands of its

provincial wings and the_tendency for the party to suBmerge its internal

confliets by empﬁasizing the federal-provincial issue. During debate in the

H
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House on the proposed review legislation there was disagreement within
Party ranks about the substance of the Act.61 An issue on which the rank
and file could agree however, was criticism of thg lack of consultation with
individual provinces. " On the other hand, the actual implementation of a
screening process has not posed any great difficulties in terms of
provinciai inpuf to final federal decisions. It should also be noted that.
at the‘time the legislation was in committeé stage the Atlantic region was
most concerned about the application of a screening tool in foreign invest-
ment transactions. 1In reality, hqwever, most Caéeé have concerned invest-
ments in the cen£¥al region of the country whergfoBvincial'governments
concéded the need for a certain level of government'regulation{ In view
the actual distribution of cases then, the potential for federal provinéi
conflict has not been realized. Furthermore, the track record of the
federal screening initiative has dissipated ény eariier concerné about
co—operation between both levels of gévernment. Provincial interestg.have
been served for éxahple, in the success of Quebec's retommendations to ;he
Agency as In the Blﬁe Bird case discussed in an éarlier section Pf this |

chapter, ‘This type of situation reflects the spirit of federal support for

strongly held interests within a province. Unfortunately there has not been

enough published concerning the disposition of cases within each of tQ?
provinces that would serve to indicéte any appreciable differences in tge
federal-provinecial assoc}ation tovdate.: As the Agency becomeﬁ:mofé
soph%bticated in its review procgsg pephaps this will be an area of interest

that will be addressed by other researchers.

Foreign Reaction

© zjy
The effectiveness of FIRA's mandate will ultimately depend on the

co—-operation it receives from the parties with which it deals to extract

e,
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economic benefits for Canada; namely, foreign investors. While this may be
overstating the obvious it is still an important measure of the Agency's
success In meeting its goals. The significance in ponsidering the reaction
of the foreign investment community at large to the work of the Agency lies
,in. the effect this has on both Agency and government behavior. For the
Agency in p:rticulaf it may offérhsome indigafion of the manner in which
government officials have responded directly to industry pressure. Further-
ﬁore, any reaction from the Agency poses some interesting speculations as
to whether this organization has maintained the same politicgl posture in
all 6f its dealings or whether it has adopted a more flexible approach in
‘the disposition of rgviewab%e applications.

. Prior to an investigation of foreign reaction to the regulatory
provisions it should be no;ed that business and interest groups in Canada
were given an oppbrtunity to voice their concerns respecting the proposed
legislaﬁion when it wa; being reviewed.in committee stage in the House,
Althouéh some of- these reaétions'have already been noted in this reéearch,62
it might be helpful to re-iterate the mdin concerns. It was ggnerally
percgived ®hat the legislation would create a detriment.. o:fect on the
economy due to its negative influence in attracting potential'sqﬁrcés of
development éapital required by many industrieé. Business in general was
under the impression that government intervention in this form would bé
seen as discohraging inveétment flows entefing the céuntry. fhe most
predominantly held view was thaé the mere existence of a screéning\agenéy
would act as a disincentive>tb potentially interested investors who would
be more apt to look at opﬁortunities availgblé elsewhere.

Both fofeign firms in Canada and those outside have, at one time or

another, viewed the Agency as a tool of government intervention and

generally an unfair intrusion into the economic marketplace. The rumblings
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‘ofldiscontent weredmore harsh in the early months of the Agency's operations.
as FIRA set out to make its presence known. The Agency was relatively firm
in the early stages partly because of the more nationalist mood and also
because 1t only dealt with the question of takeovers of existing companies
for the first eighteen months. During that time business concerns felt
threatened by the screening powers imposed by the government. The Agency's
most ardent critics helped to perpetuate a myth, difficult to dispel, that
the Agency was in the process of blocking foreign invesgment outright, Thefe\\’
seemed to be little regard for the fact that the concept of selectiVely 4
screening foreign investment, although relatlvely new in the 1nternational
community, was not totally unfamiliart63 Despite any knowledge or concern
4 .

for similar government regulations ei;ewhere the view strongly held was
"the 'very existence of a screening mechanism creates the impression abroad
that Canada doesn't welcome foreign investment."64

The views expressed by various businessmen.reflected a growing unease
about the political climate surrounding the activities of the Agency.
Speaking to an intexnational meeting of marketers in 1976, Leonard Matthews,
then United States Assistant Secretary of Commerce in the Carter Administra-

tion, made reference to how "nationalism had reared its ugly head" in many

countries around the world to the detriment of multinational corporationms.

Although Mr. Matthews described FIRA as a worthwhile objective for Cenada,

"FIRA is endeavouring to do far more than his céuntry

can afford to do. 1It(')s far too large ard all—w to

encompassing We're hard up for foreign invgﬁtment and*
. A

we re pushing it away.’ i
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In this comment Pitfield may have been influenced in his critique of FIRA

by the fact that he was financial advisor to White Consolidated Industries
whose takeover application of Westinghouse Canada had Been a major invest-
ment proposal rejected by -the Agency. Despite his personal experience with
the review process Pitfield's observation likely reflected the fears of

other businessmen who held a vested interest in foreign caéital flows,
Although the business community's initial reaction to the screening mechanism
wds, in some cases, extremely negative, as in the case of an American .
businessman who labelled FIRA "a bureaucfatic iren curtain,'" such harsh
criticism disappearéd within time by virtue of the relatively few cases the
Agency actually screened out.

FForeign investors abroaa also expressed their reservations about the
country's investment restrictions.‘ Canadian trade officials in Europe
confirmedvghat potential investment flows could be deterred by what the
European investorsgin France and Britain viewed as‘confusing and ov;rly
restrictive Canadian foreign investment laws; Furthermore, the lack of
clarity in the "§igniﬂicaﬁt benefit'" guidelines posed some concerns about
thg direction in which Canada was heading in its invesgment policies.67“

The prime European;concern was the speed with wﬁich the review process
- ®was applied: During an official visitvgd_West Germany in 1975, Primé
Minister Trudeau was infbrmedlbylbusiness‘and government officials that
German: investment policy favoureéd fré%iy-ﬁgving in;estment and expahdiné

.
free trade on a global scale and that industry hesitated té'invest in any
i;g;countr§ that imposed foreign investmeht restrictions.‘ It had also been
suggested that the r;striction‘qf the'flow of German capital into Canada

affected by the Foreign Investment Review Act could in turn affect Canada's

attempt at that time to negotiate a form of economic relationship with the

—
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European Ecdnpmic Community..68

Mr. Hans-Gunther Sohl, President of thé

" Federation of German Industries,also expressed concern about Ehe'amount of

odiscfétion the Canadian goverﬁment‘had in deciding whether fof;igﬁ invest- {T
ment would be accepted or refused.69 . ’ |
.ﬁhen a'japapese economic méssion visited Ontario late in‘i976,
. Jépaﬁesé officiais_weré frénk_about tﬁeif,conébrns with the pu{rent‘trade‘
and economic actl?ity.in Canada. In éohsideri;g the stﬁmbliné’bloéks to

investmeﬁﬁxin Canada the foreign officials pointed out the limited size of

the Canadian market, and the effects on operations' profitability of’

~ -
.

taxation; labour relations and the environmental legislation.?o_ Although
"no specific mention about FIRA policies waskméde dufiﬁg‘the visit, the
‘Ja'ﬁanes,e ‘qﬁalj.lfiéd their concerns about Canada's economic polifigswith

their perception of a lack of .co-ordination between federal and provincial
A ‘ ' S : .

policies. 1In vieonf Ontario's eagerness to attract Japanese investment

dollars at the time, the foreign officials may have been speculating about

‘the apparent festfic;iveness of federal legislation with FIRA having

ptéclaimed,the new bus%ness‘reguiations in the government's final implemen--"

) ) . <. - .o s //\\ ‘
tation phase in the same year.. ' o

This sample of fbteign reaction to the réview initiativé, albeit
small,_pfovides some indication of the overall concerns expressed by current
- and pbtential investors in Canada's ecenomy.v What' is pérhaps»mb;e~signifi—

cant however, is that these and similar complaints were more prevalent in
- 12 . -
P A ! L

’thgléarlx~yeafs of Agency opéerations than in the recent péét]ifbpublic
' repdrts.seryé as a measure of this sentiment} The most tecent data:
available in terms of invgstment‘initiativés is iikeiy to be a ﬁore

accq;ate'feflgction gf investor confidence in Canada and this will Be

# .
.

" examined la;er;
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Another relevant factor in an assessment of business reaction to the

screening proces§s is the determination of the extent to which“external

~

influences, such as business reaction,heve affected the administration in

S

the disposition of cases. The»general maleiseasj:ciated with bureaucratic

< process in the marketplace has some Bearing‘on FIRA's psychological effect

" in the business community. In commenting on the Py gy Versus private
prientation'in condncting business one senior e_}f .of a foreign-
conttolled Canﬁiian company has noteﬁVthat.government intervention,

'ftequently changing regulations end!the increasing_cost of respondiné to
government demands in termsief time end money spent ate significant concerns
of business in general;71 Mr. Guy French, President of American éan of

‘Canada Ltd. made this observation in relation to the negative reaction FIRA

has received in investment communities as well as the 1ndustrial strategy

4%

%~Vacuum within which FIRA attempts to operate.

 Government spokesmen and foreign investors alike have emphesized /
the need for clear-cut policies in the application of significent benefitA
'criteria. 'Gorse Howarth, Commissioner of the Agency,‘be1ieves that a more
effective job in bargaining with foreign investors e0uld“becone possible if
a definite strategy wae'articulated. He has noted that "applicantsbere mo;e
inclined to agree to undertakings which have their basis in enunciated

industrial policies."72

In the life of'the Agency policy goals of
irespectiVe government administrations have only served to provide a vague
idea'bf an industrial sttategy focus. It“has been difficnlt fgr foreign
inveStorsbto rgaet-to_ecenomic policies“that appeer‘market oriented in one
sense, as in'the‘servicewsectbr%and internentionist in another such as the
reepurce indnstry. Federal govetnment‘ettempts in deyeleping some framework

“

for an industrialbstrategy, which would provide the Agency‘with'more politi-

=
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7

cal clout"in its dealings, have been ‘scattered. An editorial comment on

the screening process in this regard supports this claim. : e
7 . . ’ \“ \‘, .
. "It has been an ad hoc“thing, with rules made up for
each occasion and no certainty about how they would
e - be applied to similar ‘cases in,.the future.... &

Canadians thought,they coulad %§1$t the arms of foreign
investors to make .them cough up extra benefits for

Canada, But foreign investment dﬁes not work that way.

If we are going to have guidelines they should be set (
out clearly so people will know where they stand when '

they come to Canada with money to invest. n73

The.latter part of this:statement(is reminiscent of the concerns expressed

Y

early in the debate over the foreign irfvestment review bill in the Standixg

Pl

Committee of the House. Guidelines as well as certain key terms of the
) Act’were'never explicit enough to satisfy oppositidn members. -

ngle the Agency's work is tempered by the success of other govern-
-ment‘nolicies in sectors such-as banking, publishing, and in resources such

as uranium and'oil and'gas,'there are no real objegtive standards for
determining when an-investment is likely to be of eignificant benefif. 1In
more recent‘years however, political guidelinee have been proposed{ such
as the initiativee undertaken by Herb Gray, who has attenpted to design a.
strategy that WOuldﬁstrengthen’Canadian pardﬂcipation in the economy and

'improve the performance of foreign controlled firms. A range of options

@

have been proferred including tax measures to encourage 'Canadian ownership,

guidelines to encourage foreign com&énies to Capadianize and special
' funding to assist Qanadian companies to aci§g§e ﬁoreign controlled opes‘.74

. These Canadianizafion‘goals have become particularlyffervent in the resource

- sector which would require that. foreign companies maximize their use of
Canadian supplies, services, research and development. (%he 51gn1f1cant

impllcations for FIRA with respect. to these stated goals is thz:bthe Agency's .

Jurisdiction, which has»only been over new unrelated investment), would be

U S VI R R ~ e e g ey i et e e e g g T S T



ué o ) | ~ 156. -
broadened. Whether this increased government intervention would be
justified will depend/ultimately on the industrial strategy that the
federal government establishes.

Wit

~ In spite of t!e loose industriel strategy framework within which the

Agency has had to operate FIRA officials have been sensitive to some of the

_ concerns expressed by foreign investors about- the screening process. In

& .
each of their respective administrations, both Ministers and Commissioners

>

have attempted to cope with investor uncertainty with the screening mechanism.

" Investors have been generally alienated by the length of time that the

administrative process takes, theé inordinate amount of paperwork involved

in submitting.an applicetion and the lack'of clarity in certain guidelines
concerning prooosals in specifie areas such as real estate. The Agencv has
responded to these concerns in its frequent attempts at streamlining the
process by shortening the reV1ew time and reduc1ng the amount of form fllllng

by applicants., Jean Chretien was instrumental, for example, in introducing

an abbreviated form of notice for smaller investors and promoting a shorter

time frame in the actual assessment phase of an appljcation. Thus,'by the
time that Jack Horner stepped in asHMinister in 1979 following Chretien's
adninistration about seventyffive?per cent‘of all cases were decided within.
fifteen deys from the date an application was fi-led.75 Other large complex

cases still take the usual 51xty day: period if not 1onger.

Robert de Cotret who was the Minister respons1b1e for FIRA in Joe ‘rx‘V

\

Clark's Progressive Conservative government also aimed to find ways of

1 Kl

vspeeding proposals through the network An internal government committee‘l.

1

had considered the p0381bilities for exemptlng all small business appllca-

-'tlons from the review process as well as elimlnating the requirement of

Cabinet approval for all except the largest qgg most controversial cases.
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Included in this' push for greater government efficiency was a clearer and

. . v
more narrow definition of "signifieant benefit."76 The continuing efforts

: Eoard { L - ; Y .
on the part of the Agency in proposing and implementing revised administra- .

«tive procedures has indicated, to some degree the level of influence that

Ve
o

investor'concerns have had on the review mechaniém.
Not all businessmen, however, view the experience of dealing'with the
in a negative light. In an informal survey conducted by the Globe

\ .V . N .
‘and Mail\in 1977, a generally positive view of FIRE emerged from the inter-

views, Although some admitted that the cost and time of providing the

3, necessary information was one stumbling block to greater efficiency ofhers

"3

‘ felt that the scre

ing process worked well for Canadian firms -that sought
fa pa;tnership.arrangé eng with large foreign firms.77 ‘in yet pther
instances businessmen hawe supported the ﬁandate of the Agency believ{ng
that Canada should have som& means by which to evaluate potential benefité

1

. _Ee country by way\of specific investment proposals.78 In the

ﬁroééss:ﬁf;conduc;ing such an evaluation the Agency has also béen seen to
operate in a fair and reasonable manmer. B

| An impdrtaht eﬁvironmental_aspec that must be considered in any
assessment of bureaucratic tontrols on fOréign investment flows is the global
‘éconOWic dlimate and some ofwthe factors that affect it. vaerqment deciéian—
making has been cognizant of these chéﬁgés‘if only by virtue of the ﬁaéf\

%

that FIRA has not bargained as hard as it once did to ensure that review-

)
s

fable‘foreign Investments are of significant benefit to Caﬁada, Yet theuf‘
record of allowances versﬂs'disallow§nces,which has stood at an average of
eighty to ninety per cent in any one year, has”led to criticiém that the

Agency is a rubber stamp type of operation and has not béen administered in

thelgpirit originally intended. On the other hand, media critics have also
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claimed, partictlarly in recent years, that ecqnomic conditions generally
coupled with the manner in which government has perceived those conditions
havehelped to create a sifuation of incompatible doctrines; nanely,.naking
foreign investment’selective at a time when it cannot afford to be. The
case for FIRA however, may not be one of politics_or bureaucratic control
but rdther the more recent poor investment climate which has‘been somewhat
.of a detefrent to foreign businessmen,.

At tne risk of oversimplifying the economic situation let it suffice
here to note that a worldwide recession. during 1974—19%5 created more
selective investment decisions, particularly in the United States; A_
United Stetes Commerce surney taken in December of 1977 notedktha; invest+

ment by multinational firms, had been limited to a six per cent growth in

. '1975 and only three per-cent .in 1976 compared to previous levels of twenty-

two and twenty-three per ceng§in 1973 and 1974, respec:tively'z9 Although
slightly hlgher levels of 1nvestment preJected at ten. per cent were estima-
ted for the 1977 and 1978 period, fluctuation in foreign currency values
and the imposition of controls and incnmes policies qbnned5created further
uncertainties in investment ‘abroad. .The implication fo;'é;nede.wasvthat
planned United States investments in Canada were expected to rise B;nonly
one per cent for 1978 and multlnationals cut $830 mllllon off the bddgets‘“
of Canadlan sub51diaries in the period from June 1977 to Aprll 1978, 80

Furthermore, American capital was being earmarked for resource development

in Britain and Third World countries and being less dlrected 1nto the

manufacturing sector. Thls economic environment coupled with the federal

government 's screening policy was épparentlylnot conducive to making Canada
particularly selective about incoming foreign capital. Furthermore, Canada

was also €xperiencing the advent of QueBec's political aspirations and the
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. : \
prospect of domestic firms diversifying their investment to the United '4$ti

1 r ) B 8
States.

In spite of these economic forbodings for the investment climate

generally, 1978 and 1979 witnessed another investment phenomenon in the

form of increased corporate mergers. A spate of activity included the
over of Simpson's Ltd. by the Hudson's Bay Company; of Zeller's, also by

Hudson's Bay; of  Husky 0il Ltd. by Alberta Gas Trunk Line Ltd. and
AP ’ :

¥l : ' A
&ﬁ‘gncial Corporation by Provincial Bank among others. Although

Laurentide\

- the economic climate precluded large scale expansion within companies

A ’

generally, the weak Canadian dollar made it more attractive to buy companies

in reiatédﬁf;elds.sl

This, in éddition to the rise in corporate me?gér
activity in the ﬁﬁited States which had some %nfluence on the Canadian
ﬁexperieﬁce,fesulted in a“largé number of.takébver and”investment applications
,accepted by:FIRA.82 The Agency‘aléo claimed thét bﬁsinessmen had beéome
more.familiar in dealing with the screening mthanism and displayed less
‘hesitancy.in'éubmitting applications. Other factors that‘may Aave had
some effect on this increased momentum of activity felate‘to the ﬁolitical'

. ' " environment within Canada at that time. The.Liberal government was looking

to develop a broad industrial strategy that pointed to the need for improved

n

competitiveness abroad. Also, the Bryce Royal Commission on Corporate
.\H ' s . i ’

'Concentration which had been appointed:by the federal goﬁernmént in 1977 |

had not directed any strong views against the implications of corporate

. concentration. Within this broad scheme of e}ents it,is also quite likely
. 74 .

that Agency officials were more apt to soften their negotiating tactics in
"deriving significant benefits. from investment proposals. \\ \

‘The Agency's role can Be looked upon as either "humble servané\to

”ﬂ\ X much needeg foreign investment or Big Brother protecting fragile ih@us%‘}es."83 (
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Although officials claim that the application of significant benefit

criteria is equal in every case, that is, all cases are treated alike, the
’ |

level of discretion used in making an assessment, togethe ‘with factoré_
such as changing government policy and economic climates, make it difficult
e i :
to predict ét:.\';comg‘s. Liberal elec’n promises in early 1980 such as
publicizing foreign takeover bids and offering financial gssistance to help
keep companies in Caﬁadian hanAS may, if implemented; strengthen fhe- |
Agehcy's mandate. Corporate.repatriat;on may ‘also however be‘helped along
by certain economic‘conditions vﬂ&ch are out of the scope of government
influence. There has been some speculation that Canadiéns have.been able
to buy ;ué'foreign subsidiarigs in Canada because'fofeign corporations no
longer view the subsidiary as-fitting into,thevgdrporate schemé of things.84
This developmen£ could also be enchanced by attitudes of business-that
reject Canadi;n objectives in‘this regard. Imascb c airéan Mr.\Paul
Paré has noted, for example, \ |

S

"No Serious foreign investor will. accept the prospect
of all the cost ... and an agency review with the
foreknowledge that the-agency will act as a brokerage
house for Canadian companies that can éggnt on
financial backing:from the government."

Another interesting scenario on the global front that could affect the scope

of Agency dealings is that industrial #nnovation is shifting from the United -

States to Europe and Japan. It is likely thét in view of American opinion
which supports an American-first approéch in competition, the United.

States will move to protect its technological lead and consequently, in
Q

the words of Ontario's Industry and Tourism Minister, Larry Grossman, 'the

- ease with which Canada has access to American developments may be dimi-
‘nished.286 v

N

Given all these considerations it is still interesting to note that

~
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the level of activity with whiéh the Ageﬁcy deals is substantialiy high.
From its inception'in 1974 up to the fisc?lbyear 1979780, FIRA has

allowed 2,300 proposals a;a only turned down 194. Another 213 applications
were withdrawn, In terms of -specific investment activity by vyarious B
countriés the Agency does not"appeér, in itself, to be a detefrent to
ihcominé flows of investmen;. The following obserQatioﬁs will® serve to
substantiate‘this trend.

Americans‘ﬁavg been responsibleAfor sixty-one per cent of‘all
réQi;;;Si;m;éﬁiications up to the éééméfwﬁééembep, 1979. Although the:
growth of Americaﬁ investmént has been relativgly high in Canada in the
past Agency economists qualify the future rgte Sf growt£ with the outlook
that changeé in the world investment picture Su;h as tariff reductions do
not provide a greaf_advantage for branch plant operations. ,Furthermore, the

rate has also declined in the recent paét with developments such'as

repatriation of'American4controlled investments in sectors such as manufac-

o
Al

turing, mining and oil and gas.87' A significant development for the

American situation is the more rapid growth in investment from other
.rap \ ;

countries. \\;
European corporations have not only'gained significant ground on h
their American counterparts but they®have also taken the lead in ‘some s ™

sectors such as the chemical industry. Companies controlled’ih Europe have
accounted .for just under thirty per cent of the takeower proposais and over
thirty-five per cent of new b;siness establishment proposals; Manufacqpr&ng,
. cons;ruction"and the building matérials sectors have been expanding QQQQ&\ |
M.xapidlyggs An interesting feature,ofvrecent Eurépeanlinvestment in Canad;Wm

has been. a growing frequency of joint venture undertakings with Canadian

companies. This was confirmed in an Agency suryey'of main European invest-
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. after the United Statés and Britain,
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ments in Canada in 1978.89 With specific regard to the role of British

investment interests it should be noted that invéstménts made in the oil,
forest products, textile, chemical and transporta;ion equipment industries
have, during the 1970's, allowed British firms in Canadg to strengthen.their
position in the North American mérket through expansion and diversification.
This expansion'however, has stiil attracted considerably less atteﬁtion than
United States investments. |
| West German investment in Canada, primarily iﬁ the resource and
manufacturing séctors has in the period beﬁween 1952 and 1979 amounted to
weil over four billion dollars i; foreign capitél. The préximity té the
large United States market and an abundance of relatively inexpensive energy
. ; _ ;
have served as the primary attractibns. Since the Act came into effect,
ninety per cent of all West Germaﬁ proposals have been allowed, of the 16§

proposalé resolved between April 1974 and June 20, 1980, only four have

been disallowed. The total value of investments in this period was

approximately $875 million making West Germany the third largest investor

91

The Japanese investment experience in Canada has not accounted for

a very significant proportion. of the total coming into this country and this

has been attributed to several years of slower growth rate of Japanese

investment in the resource sector. 0f the twenty-three Japanese inVestment

proposals allowed between 1974 and 1978, nineteen were attributed to service
92 | |

dindustries. The increased contact between Japan and Canada through trade

and investment missions may indicate a growing interest in Canada's invest-
ment potential. However, some Japanese businessmen still view the Act as
a policy designed to block United States investment and consequently to

reduce Canada's dependence on United States capital. At the third joint -

90
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Japan-Canada Busingssmen's Conference in Japan in 1980, the head of ghe
Japanese delegation complained thgt Japanese investménts were "subject to
strictly uniféfm screening -on the same basis as United States investments"
in spité of the relatively §mall influence of Japanes%'business on

Canada's economy.93 These sentiments may indicate that Canadian ;egulaﬁions
“to foreign investment still pose a psychological stumbling block to |
Japanese interests and that it méy take.some time béfore Canada Qill be
seen as a more likely alternative for Japanese investors,

E While admitting that certain statistics serve as a basis for
subjective int;rpretation khe!ievel of foreign investment coming -into
Ca;ada as de;ermined by the above figures feflects, at thebveéy least, that
the Agency does not exist to block investment. Respective of the initial
concernsrof foreign businessmen concerning FIRAf; mandate, it ié most
likely thét the level of proposals actualLy approvéd, together with the
flexibility of the Ageﬁcy to mee£ certain demands placed on its adminisFra—
tiﬁe opgrgtions, has served.t§~allay most fears of foreign companies with
the exqepfion,perhaps, of Japan. |

¢
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Conclusion

“

In attempting to determine whether the Agency has been successful in
meeting the objectives set out in the‘?oreign Investment Review Act it has
been necessary to initially consider the political anépeoonomic determinants
of a screening system which restricts the entry of foreign.direct invest;
ment .’ The political and economic climate which occasioned the neej%for
such a system has been examined on the basis of historical events that led'
up to the enactment of the legislation. This has involyed consideration of
parliamentary reports which were commissioned to -look into the issue of
foreign:ownership, the“actual introduction of the legislationiand'the
economic environment which was condncive to introducing greater regulation
of foreign inveStment inflows. jWithout going into greater detail aboutlthe
rationale employed by the ﬁederal gqvernment in. arriv1ng at a set of goals
in this regard it mlght suffice to say that the leglslation was created as_

. 7
ing nationaldst sentiment that saw a need to

reduce Canada's vulnerabilify to foreign direct investment, particularly
. . N ) s ¢ . - .

American foreian investmey A qualification of the objectives adopted for

the application‘o% as eening'proceSs‘should be able to put this legisla-

& . .
tive response in a mpre clear perspective. S i “g

&

‘"The prevail ng attitude towards foreign ownership in the time leadlng

~up to the implemeutation of the Act calledbfor ‘the reduction of the level

of fereign investment already in-the country. Within this’ broad context o

of the Pproblems associated with high level foreign investment the

e

Government chose to assume a more limited response by establishing a screen-

ing mechanism which would focus solely upon future investment flows The

legislation,was:not meant to block the entry of foreignuinvestment outright

- o 170
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but rather, to obtain this investment on better terms; namely, to
negotiate‘for'economic benefits deemed-beneficial to both Canada and the
foreign investor. This was to be achievedlby screening foreign takeoversf
as well as the establishment of new and unrelated ioreign businesses.

The strategy then was to further the development of a stronger Canadian
1dentity as part of a national economic policy and concurrently, to ensure
that foreign capital flows would still be forthcoming. In its attempts to
obtain the best of both worlds the legislation has only marginally satisfied

8]

economic mationalist desires to recover control of the foreign-owned sector-
. ! . “

N ¢ . . . o
of the economy.  The limitations of the Act in this regard would perhaps

, suggest that the legislation was created\as an expedient tactic in the face

4

|

of growing nationalist sentiment rather than from a genuine desire to achieve

. nationalist goals., ‘ _ @

vAlthoughathe Act had been the strongest measure‘undertakengby the - #

&

”vernment ;o deal with foreign 1nvestment critics have pointed out that

- . . /w

i *
a screening mechanism Ls an inadequate substitute for a comprehgﬁsive

vm

o &

strategy which will deai w15p the basic problems of foreign ownership,

% . ,
Investment for the»eﬁpan51on, replatementgir modernization of'existing)for—

K

eign controlled Canadian businesses.accountS‘for the %ﬁ%atef part of ney

foreign direct investment. The two areas with which thé Act is chiéfly o

concerned, takeovers and the establishment of new businesses, account for

relatively little of the total flow of investment activity in Canada: The ,»‘
. . . v g .

»Gray Report had recognized this limitation however, and'admitted that a

screeningbmechanism would notISignificantly increase Canadian ownérship.

~Such a goal would have had to be accomplished through the adoption of other

,policﬂbs. Moreover givqn the generally negative reaction to the screenirg

agency; particularly at the outset, it would probably have been unwise for
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the Government to proceed with a more restrictive measure. In applying

more flexible conditions o inflows of foreign investment a screening
1

mechanism could take into account not only the economic aspirations of

“various provincial governments but also be seen attempting to defuse the

o #l
.any deterrent effect that the Agency may have worg‘§:1“ b ]
e I

nationalist issue if only to a 1imited degree,a
On.the opposite side of the coin, FIRA has also been charged with

having a deterrent effect on the ik{low of foreign invesStment. This

argument'is baﬁed on the assumption that investment dollars are necessary

to the Canadian economy regardless of their purpose or effects on the
economy. Given the small amgpnt of investment inflows that are actually
used to finance annual capital formation in the country together with the

high,percentage of applications that are allowed in“ﬁﬁh sc';”

ing process,

. ‘-. besm%ﬁL It
K ’ Y

$

FIRA.

An evaluation of thefA'_ s success must also take into considera-

RS
oo °

,sion the nature of the regulagory;meéhanism itself.’ Looking‘at’the

Yrealities of the process the’results suggest that the Agency“s modus operandi

is to pursue a case by case approach and is tempered by the flexibility of

N

discretionary'bargalning No hard and- fasﬁles are applied Agency

‘offic1als deal with investment applicationsion the basis of administrative

. fiat in conjunction with the ' 81gnfficant benefit" criteria. Thus, it is

k-4

limited in‘its'application to foreign direct investment in general but viewed
on’ ﬁhat.%é€§%>the Agency can be credited with tangible though limited
achievements. While the screening process has not changed the predominantly

foreign ownership‘of sectors in the Canadian economy, it has extracted a
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to change this. Ineffective attempts to introduce a clear~cut'industria1¢

governmental inStitutlon

o ) A 173 ,
S ! N . ' . .
"better price" for Canada in negotiating for dimproved quality of

investment inflows. One might aSSume”then, that the "Agency has. improved
T
on the benefits of foreign investment some of whith would not have been

forthcoming if a screening procedure had not existed. In the absence of
a "no-agency" situation it would be difficult to determine otherwise. .
. LN . ' v

It must.also be kept in mind that the effectivéﬁess of the Agency

»
S

is cloSely related to overall'gonernment policy toward foreign investdrs.

4>

The decisiqn—making strﬁ:ture of FIRA is not highly integrated with other

and policies but the governnent has made no move

B

s

: : \\. P o0 .
strategy for the Canadian ecd’bmy has created the impreshion for foreign . °

investors that the Agency functions within a political~ﬁscnnm with little

5,

space for'developing a set of meaningful guidelines for potential investors.

In this regard a few comments should be¢made in relation to current govern—
N Lol :

ment proposals aimed at 1ncrea51ng Cané%ﬁan ownership and control within

the oil and gas sector. The Govefnmentég;natéonal energy program, which

- seeks to reduce the foreign control of the petroleum industry from seventy
4 o ' :

. _ . X . o
to fifty per cent by the end of the decade, has been fmplemented in con—

. junction witWFIRA's attempts of .prgventing further e@on of Canadian

. A .
o¥mership in the resource sector. In bolstering its efforts to reverse

N

heavy foreign domination in this sector the governmment, through FIRA, hopes

to encourage the transfer of petroleum industry assets intg Canadian hands.

/Zne adoption of a perceived tougher stance by government hes resulted in an

letter of complaint from United States government officials claiming that

LY

‘the Agency is being used unfairly\to block imports of -American goods and

‘services as well as inv_estment.l Charges of economic discrimination by

American investors have caused Canadian government.oﬁficials to take a
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step back and reassess whether FIRA ought to be strengthened in its

‘endeavour to regain control'of this key sector. The sensitivity, as far

as the bnited States is concerned, assolciated with investments in the oil

and gas industry may indicste that the/Government cagnot afford to.teke as

strict a stand as it might in other s ctors such as mannfscturing. It -
- would slso seem unlikely‘tbat in its/efforts to develop a viable petroleum
risk the.loss‘of potential sources of

*x\\ l L )
jective close té rfeality. Perhaps this

sector the Government would'want t
:capital which yould bring their
type of situation also indicate‘ that further regulation of foreign invest-
ment may be inhibited bylthis country s continuing need for foreign capital
flows. This could become p74f1cularly ev1dent in. the rapid developmenthof*
the resource sector which/#ill also call for the financing of large natural

@, j% sougﬁe’or°’ ega prOJects. Needless to say provincial government ambi-
tions in this regard may .:also cause the federal government to reassess its

i

priorities in the light of a coherent 1ndustrial strategy )
Has:the legislation as img%emented by the Agency achieved a high

degree of efficiency in the economy while attempting both to serve Canadian
interests and maintain foreign investment inflows? Due.to the lack of a

' comprehensive industrial s'trategy it has been dlfficult to determine

' whether the Agency has been able to achieve any degree of effectiveness
respecting stated goals. In various isolated sectors however, it has been -
able to negotiete~for'better benefits in,trsnsactions affecting tbose sec—

./ A , :

;tors. In ;xé limited capacity it has probably achieved s\"better deal“ for

;}A,Canada in terms of inflows of foreign investment alone. The broad scope

| given to th;(fsignificant benefit" criteris would seem to indicate that any

fopeign investment would®be likely to provide ‘some benefits, the difference,

as a result of the Agency being in degree rather tha®kind. Thejaack of
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co-brdination of this system with a better defined industrial strategy. lf
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information as to whether arrangements are actually complied with does not

allow a more in-depth analysis of the validity of imposed conditions.

From the point of view of provincial participation in Agency decision- .

_making it would appear that there has been little difficulty in meeting

‘

objectives at the regional level. Isolated cases in federal-provincial

!

consultation concerning reviewable transactions have proven that the Agency

has not, as yet, been a source of federal-provincfal conflict. The interests
of other federal government departments and agencies concerned with foreign

‘investment seem to have been met if only as a result of mutual agreement

about the need for capital in the long-term development of markets and

technolog& The lack of integration between various levels of decision-

i
* making with;n this bureaucratic organization may point to a need for closer
* " e TN} A , . Fﬁ‘
consultagion, in the £ T ' : o -
# %&%}9&@ .

@ Despite fhg init Megative reactions of various foreign govérnments

‘and investors to the legislation, subsequent inflows of investment activity

wy

te that the flexibility of Agency review and a high allowance

ratio‘havgﬂallayed'earlier criticisms of the restrictive nature of the Act,

S “‘\/‘. . . . ’ . ‘
lt‘shouldfazimentioned however, that not all reign companies are able fully
to‘understand‘éanada's ob}ettives for an industrial strategy nor- are they

oy oy

totally'Confident that they\}an meet Canada' s expectations. Part of this

. L4
difficulty'stems frOm the fact that FIRA influenced by other Government
policies has had to accommodate Various political and economic changes both

cu

e
on the domestic and international Ievel . As a-result, it has been seen to
adopt a velicy that is ‘more restrictive.in some sectors than in others.
“In conclusion the, Agency 8 succez; ultimately will depend on the

flexibility J; its screening mechanism wath possible modifications and the ~

. o . ’ ,‘ : -t v . ". . ~

i g e " _ . mﬂ'ﬂ..«. ’!éu”’f“.am-'?
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v

it maintains a sensitivity to the structurél changes occurring in the
world economy as well as é respect for tﬁe current démestic environﬁent
it may continue to Exiét as a unique and largely éu;onomous decisién—
making body.. The economic and pclitical objectives of this cpuntrf in
reiation to global investment flows will determine the future status of

this organizaton.
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FOOTNOTE . : \ ’ ’

o

lSee Canada, Foreign Investment: Review~Agency, News Release, Ottawa,
August 4, 1981. Also, "Alarm Sounded in U.S. Against
Canadianization , Edmo_nton’ Journal, July 1, 1981, p. Ell\




178

.on\wmmﬂlvmmw..muuoamm Tenuuy ‘Aous8y mofa9y IjuswlIsoaul uIfaiog "wuu:ow.

“

911 8L 7Y 6% 86 . _ ipuo-aealk e JudussasSsy i9pun suoledfrddy
ST ‘ €T 6T 12 AT {UOTSTOap H@Wﬂuuuou Iysnoaq ‘
. 91032q INq UOTIBPTFTIID 13338 UABIPYITM
0z T 61 2z Z1 ‘ o :pIMOTTESTA
962 L TYT €51 0TI €9 o S . :pomOTTY
Lee 9t T61 €61 .6 - . - :2..:3 30
s . L . aeak TEOSTJ ufp vm>ﬂomou wGOﬂumuﬂﬁaa<
8L V&S e g :pIBMI0] Patiied suojieofrdde paafosauy
€le 662 981 T 05T . :91qeMaTASI SB PSTITIIED maomuwuﬂa% ,
€€ 6 N 4 A R ~ o xeah m:oﬂ>oua wo1y
: piemioys vmﬁuumu m=0ﬁumoﬂﬁaam vmﬂuﬁuhmuﬁb
6C S¢ 6 74 : (T S o ,‘ .co.ﬁmoﬂuﬁuumu wcwvcmm
8T - 8 ) ' , . ‘ :paisanbai :oﬂmauoucﬁ azom ydtym
‘ , v - uo sased gsaufsnq [reuws wwﬁvam f
9 £ L LT 9¢ :3TgeMITA3I-UOU 8B vadLmz
. H
% 91 AN oT: oL .“cmﬁumoHMﬁuuwu o3 uOMHa cawuw:u¢3
Ity 44 68T 681 - 06 ~ iYOTYM Jo pIATIIRI w:ﬂﬂumu:an@ﬁ ,.
61/8L 8L/LL LL]9L 9L/l SL/otL SNOILISINDOV

: snjeis 1o mEouuso\wﬁoHuWUQHmaﬁ TV

- . »

e T 218vL . | F

o



179

e e - \ 3 ,m«\wmma|mnma ‘sjiodoay Amscﬁq. ¢ Aoup8y MmoTaly Juswisaaul uldyaiol adinos

5 c9 Ly S (5 0? :pua-1eaf le JUaWSSISSE I3pun SuoTIRITTAdY

%2 €z Y Z {UOTSTO8p TBUTI 103 Iydnoiq

| 9103J2q Ing UOTILDTITIIAD 133Je UMBIPYITM

. - 8T %1 - w 71 :pamoT1eESTd

/ -

4 .

08¢ 00t 991 Y . . . FPaMOTTV

(A4 LEE Loz 9 : 2yoTyM jO

aeak TeOSTJ UT paafosaix suofpiedfrddy

LY 1< 0z / "uumaumw paT11Ed m=0ﬁumUﬂHamm paAtosaiug

voqm €ee 8¢ - 9z :9TqeMaTAD1 Se PaiiTiiad suofjeoiyddy,

68 LT : €€ , :1e9X snopasad woay:

) : ) piemio3 pataied suofledirdde peyjylasouf]

LS 4 s¢ A% {UOTIBOTITII90 JuTpuaqd

A/ LE ) oz :pajsanbai uoyjemioyuy Siowm YoTyM

uo s9sed SsSaUFsnq Jrews 3uypuad

£ € , . 71 Vi 19TQqEMATARI-UOU SE pauaniay

_ £S ) 9¢ 61 . X {UOTI®DOTJFIIL0 03 10Tad UMBAPYITM

. : . -

0% hiy 697 . 99 e . :yorym jo mm>ﬁmowu.m=0ﬁum0ﬂﬂaa<

6L/8L 8L/LL LL/9L 9./6L SL/YL / » SASSANISNG MIN

snjeys 1o swod3Ing/suofieoyiddy 15\

I1 479Vl




SELECTED BIBLIOGRAPHY

A. BOOKS

A Citizen's Guide to the Gray Report, Edited'by'"The Cansdian Forum".
’ Toronto: ‘New Press. 1971. o ‘ :

Braybrooke, David and Lindbioom, ‘Charles E. A Strategy of Decision.
London: - Colliér-Macmillan Lt% .+ 1963, E -

Canadian Annual Reviey for 1970-1977. ‘Edited by John Saywell ~ Toronto:
Univqrsity of Toronto Press. 1971-1978.

Qanad;an Federalism: HMyth or Reality. 2nd ed. J. Peter Meekison, ed.
Toronto: Methuen Publications. 1971, :
B
Canadian Foreign Investment Review Seminar. Text of addresses given by
the principal speakers. Toronto: Richard de Boo Ltd.  April-May,

1974,

“Clarkson, Stephen. An Independent Foreign Policy for Canada? Toronto:
McClelland and Stewart Ltd. 1968. o

o

Contemporary Political Analysis. James C. Charlesworth, ed. New York:
The Free Press. 1967. : '

. ‘ ) .

Continental Community? Independence and Integration in North America.
Edited by A, Axline, J. Hyndman, P. Lyon, M. Molot. Toronto:
McClelland and Stewart Ltd. 1974. ‘

Cordell, Arthur J. The Multinational Firm, Foreign Direct Investment and
Canadian Sc1ence Policy. Special Study No. 22, Ottawa: Science
Council of Canada. 1971.

Fayerweatﬁer; John. Foreign Investment in Canada: Prospects for a _ N C U
National Policy. White Plains, New York Intérnational Arts and . g
Sciences Press, Inc. 1973. 5 ,

"

Foremost Nation: Canadiav/Eoreign Policy and a Chang g‘World Edited by< ) .
, . Hillmer and G. Stevenson. Toronto: McClelland and Stewqrt Ltd. - L
* 77 , e

Cordon to Watkins to You. . Edited by D. Godfrey and M. Watkins. Toronto: S
New Press. 1970. _ . : T

’

" Hayden, Peter R. and Burns, Jeffrey H. The Regglation of Forei ign Investment ’ b
in Canada. Scarborough, Ontario: Prentice~Hall of Canada, Ltd. - a

1976. o ‘ - T
) : . . ) ) ‘ o . B
Hayden, P.; Burns S.; and Schwartz, I. Foreign Investment in Canada: A .

guide to the law.  Scarborough, Ontario: Prentice-Hall of Canada, ” 1

Ltd. Vols. Y and 1IXI. 1974. .

.- 180



. . N ’ .; ’ 18\1

H ghea, Graeme C. A Commentary on the Foreign Investment ﬁeview Act.,
Toronto: The Carswell Company Ltd. 1975.

Johnson Harry G. The Canadian Quandary: Economic Problems and Policies.
Toronto. McGraw-Hill, 1963. . '

Al

B ,Issues in Canadian Public Policy. Edited by G. Bruce Doern -and V. Seymour

Wilson. Toronto: MacMillan. 1974, o .
. T : : -

Laxer, James and Laxer, Robert., The Liberal Idea of Canada, Pierre
Trudeau and the Question of Canada's Survival. Toronto: James
Lorimer & Company, Publishers. 1977.

‘Levin, Malcolm and Sylveeter, Cnristine. Foreign Ownership. Don Mills,
Ontario: Paperjacks, General Publishing Co. 1972,

Levitt, Kariu' Silent Surrender: The multi national corporation in ganada
Toronto: Macmillan of Canada ~1970. '

Lindblom Charles E. The Policy-Making Process.’ EngleWooduCliffs, New
: Jersey: Prentice-Hall, Inc. 1968. S SN

Murray, Alex., ed. Canada  The Unknown Neighbour. Windsor: Univeréity
of Windsor Press. 1971. '

Reuber, G..L. and Roseman, F, The Takeover of .Canadian Firms, 1945-61; an
- empirical analysis.  Economic Council of Canadda. Special Study No.
10 Ottawa: Queen's Printer. 1969. '

\\\Rgssell Peter, ed. Nationalism in Canada. Toronto: McGraw-Hill KyErson‘
. Ltd.  1966. ' . : ' o :

[

‘sigler, J. K anduGoresky, D. '"Public Opinlon ‘on U.S. - Canadian Relations"
'~ in '"Canads. and the United States and Transgovernmental Relations"
Internat1onalg>rganlzation Vol XXVIII, No. 4. Autumn, 1974,

Safarian, A. E. Foreign\aﬁnership of Canadian Industry 2nd ed. Toronto:
University of Toronto Presg: 1973.

Stikeman, R. H., Q. C. The Foreign\EBVestment Review Act, The Shape of
Things to Come. Toronto: Richard de Boo Ltd.~ 1974,

ThevForeign Investment Re§1ew Act, Edited proceedings ‘of the programme held
in May, 1975. Department of Continuing Education. The Law Society
of Upper Canada. 0Osgoode Hall: .Toronto. -

{

The International Economic Poliey Association 'The United States Balance
of Payments: A Reappraisal 1968. Washington, D.C. 1968,

The Trudeau Decade. Edited by Rick Butter and Jean—Guy Carrier Toronto:
Doubleday Canada Ltd. 1979

-t



b

. , : o ‘ ' - | - // 182 -

- /

Thordarson; Bruce. Trudeau and Foreign Poligy: A Study in Dggaéion-
Making. Toronto: Oxford University Press. 1972. - /

v

/ >
Trudeau, Pierre E. Conversatidns with Canadians. Toronto://University of
Toronto Press. 1972

Trudeau, Pierre E. Federalism and the French Canadians. Toronto:
MacMillan Company of Canada Ltd. 1968,
v . . A

L

. . B. ARTICLES
R %

Abdel-Malek T. and Sarkar, A. K. . "An Analysis of the Effects of Phase 11

Guidelines on the Foreign Investment Review Act". Canadian Public
Policy, no. 1, (Winter, 1977) pp. 36-49. i ’

- Armett, E. '"Canadian Regulatlon of Foreign Investment The Legal
Parameters ~ Canadian Bar Review, vol. 50. pp. 213- 247

_Beigie, Carl. "Foreign Investment in Canadfa". Columbia Journal of World

Business, (November-December, 1972), pp. 23-32.

Byleveld, Herbert C. “Foreign Investment Review Act: mow fully hatched".
' The Canadian Banker and ICB Review, Vol. 82, no. 6, (November-
December, 1975), pp. 25-29. . . e -
Byleveld, Herbert C. "Is Foreign Capital Leaking’Out or Pouring In?'. The
Canadian Banker and ICB Reviews, (November—December' 1977), pp. 26-29,

~

Calvetq A. L. and Crener, M. A. "Foreign Business Control: the Canadian
Experience 1973-1977". Canadian Public Adm@nlstratlon, Vol. 22,
3 (Fall 1979) pp. 415- 439. T

4

‘:"Canada: -Bu31ness Warns Quebec . vBusiness Week: © (May 23, 1977), p. 44,

Department of Economic Research. Toronto Dominion'Bank.' "Canada's,Foreign
Investment Review Act - Origins and Implications'. Business and
Economics\ Vol; 3, no. l, (August 1974).

Espinosa, W. H.  "Canadian Foreign Investment Review Act: Red, White and
Grey'". Law and Pollgy in International Bu51ness, Vol. 5 (Fall,
1973), pp. 1018- 1041 : . ‘ :

» Hart Stanley H "Who is Affected by the New Law". Canadiaanoreign

‘ Investment Review Seminar. Text of Addresses Given by Principal
Speakers. Toronto: Richard de Boo Ltd. 1974.

Kernaghan,*Kenneth.' Vﬁeéponsiﬁle Pnbiie Bureaucracy A'ratibnale and a
* framework for dnalysis'. 'Canadian Publdc’ Admlnistration Vol 16
‘no. 4, (Winter, 1973), pp...572- 603

Ry



* ’ — . ' "\ . o ' 183 )

Kuznets, Simon. "Canada s Economic Prospects The American Economic
Review, Vol. 49, no. 3, (June, 1959), pp. 358-385.

Lorimer, James. "FIRA will induce ownership shift", Quill and Quire,
Vol. 44, no. 1, (January, 1978), p. 4. '

Maffry, August. '"Direct Versus Portfolio Investment in the Balance of
Payments'. Papers and Proceedings -of the American Economic
Association, Vol. 44, no. 2, (May, 1954), pp. 615-633.

Meyer, Herbert. "Busiﬂess has the jitfers in Quebec". Fortune,
October, 1977, pp. 238-244,

Murray, J. A. and Gerace, Mary C. '"Canadian Attitudes toward the U.S.

Presence'. The Public Opinion Quarterly. School of Public Affalrs.

Princeton University, Vol. 36, (Fall, 1972).

‘Murray, J. Alex and Kubota, A. 'What Canadians Think of U.S. Investment"

The International Review, 12 February, 1973, pp. 35-41.

"Once You're'Canedian, You Need Have No Fear of FIRA". CA Magazine, Vol,
- 108, no. 2, (February, 1976), pp. 37-39. :

."Ottawa' Report: CICA Proposes Changes to FIRA". CA Magazine, Vol. 110,

no. 9, (September, 1977), pp. 15—16.

Robb, J. A. "Administrative Review Procedures Under the Foreign Investment
Review Act'. Foreign Investment Review -Seminar, Text of Addresses
Given by P;lncipal Speakers. Toronto: Richard de Boo Ltd. 1974.

Stevenson, Garth. "Foreign Direct Investment and the Provinces: A Study
of Elite Attitudes'". ' Canadian Journal of Political Science; Vol.
7, no. 4, (December, 1974), pp. 630-647.

Stevenson, Garth. "The Third Option" in ”Trudeau and Foreign Policy".

. . Interflational Journal. Vol. 33, no. 2, (Spring, 1977), pp. 424-431.

[y

Stikeman, R. H. ''Foreign Investment Review: Canada's New Medicine".
Business Quarterly, Vol. 39, (Fall, 1974), pp. 77-83.

Thorp, William L. "Canada - United States Economic Relations". Canadian
Journal of Economics and Polltlcal Science, Vol. 26, no., 2,
(May, 1960), pp. 326-334,

Urquhart, Ian. "Sellout-Inc. FIRA: Watchdog? Or Lapdog?" 'Macleanf%,
(July 11, 1977), pp. 18-20. L T

Urquhart, Ian. "The Welcome Wagon". Maclean's$sNovember 1, 1976, pﬁ.
40n-40x. : : S

&

"Viner, Jacob. "The Gordon Commission 'Report'. Queen's Quarterly,.Vol,

(Autumn, 1957), pp. 3057325.

-



184

Walker, Susan. "Inside Cftawa's Foreign Investment Review Agency".
Quill and Quire, Vol. 46, no. 11, (November, 1980), pp. 9, 32.

Wright, Lawrence A. "Foreign.Investment Review Act'". The Business
Quarterly, Vol. 41, no. 3, (Autumn, 1976), pp. 19:21ﬂ“

\Wrighﬁ, L. A. "Fotreign Investment Revie& hct: Significaht Benefit to
Canada'". The Business Quarterly, Vol. 42, no. 3, (Autumn, 1979),

PP. 15-17.
—_—
% '

C. GOVERNMENT PUBLICATIONS

-

’Alberta. Legislative Assembly.. Select. Committee of the Legislative
Assembly of Foreign Investment. Final Report on Foreign Investment.
December, 1974.. . .

Canada. Department of Industry, Trade and Commerce. Foreign Investment
' Review Act. Tetms and Conditions for the Venture Capital-Exemption.
April 27, 1974, - ' ’

Canada. Department of Industry, Trade and Commgrcé.i News Release.
January 24, 1973 - January 3, 1975. . ’

Canada. Foreign Investment  Review Agency. A Comparison of Foreign Invest-
ment" Controls in Canada and Australia. No, 5. April, 1979,

Canada. Foreign Investment, Review Agency. A Guide to Filing Notice with
"the Foreign Investment Review Agency. n.d.

»

Canada, -Foreign Investment Review Agency. Businessman's Guide to the .
Foreign Investment Review Act. n.d, ‘
Canada. Foreign Investment Review Agency. Compendium of Statistics on

' Foreign Investment. No. 4., May, 1978, '

Canada. Foreign Investment Review Agency. Direct Investment in Canada by
- Non-Residents Since 1945. Amendment No, 2., Foreign Investment
Division, Research and Analysis Branch. June, 1974. '
- . -
Canada.:- Foreign Investment Review Agency. ‘Extracts from Provincial Laws
- dnd Regulations Affecting Foreign Investment in Canada, December,
1974, Ottawa, 1975 .

Canada. Foreign Investment Review Agency. ‘Foreign Acquisitibns Activity
in Canada: A Long-term Perspective. No. 1. February, 1977.

Canada. Foreign/ /Investment Review Agency. ﬁbreign Investment Review. Vol.
~ 1, no. 1 (Autumn, 1977) - Vol. 4, no. 2 (Spring, 1981)..

Canada. Foreign Investment Revie§ Ageﬁcy. Foreign Investment Review Act.
* Annual Reports 1974-1979/80, Ottawa. T ' ’




185

Canada. Foreign Investment Review Agency,  Foreign Investment Review
Act. Foreign Investment Review Regulations. March 10, 1977,

L]

Canada. Foreign Investment Review Agency. Foreign Investment Review Act.

Guidelines Concerning Acquisitions of Interests in 0il and Gas
Rights. February 21, 1976.

Canada. Foreign Investment Review Agenty. Foreign Investment Review Act.’

. Guidelines Concerning Corporate Reorganizations. March 19; 1977,

L]

Canada. Fsreign Investment: Review Agency. Foreign Investment Review Act.

Guidelines Concerning Real Estate Businesses. March 19, 1977.

‘Canad Foreign Investment Review Agency. Foreign Investment Review Act.

Guidelines Concerning Related Business. March 19, 1977,

o

Quarterly Report. January-December,- 1980.
i Yoy

Canada. :Foreign Investment Review Agency. Foreign Investment Review Act.

Supplement to the 1978-79 Annual Report. Ottawa.

Canada. Foreign Investment Review Agency. Indicators of Foreign Control

Canada., Foreign Investment Review Agency. Foreign Investment Review Act.

of Non-Financial Industries by Province. No. 3. May, 1978,

Canada., Foreign Investment Review Agency News Release. May 14, 1976 -
August 4, 1981. . ‘
' :
Canada. Foreign Direct Investment in Canada. Ottawa:
Information Canada. 1972. :

Canada. House of Commons. Debates. May 19, 1972 - July 14, 1980.

Canada. House of Commons. Minutes of Proceedings and Evidence of the -
‘Standing Committee on Finance, Trade and Economic Affairs.* First
Session. Twenty-ninth Parliament, June 5, - July 19,'1Q7f.

Canada. House pf Commons. Standing Committee on External Affairs and
e ‘National Defence. Second Session. Twenty-ninth Parliament. -
July 13-27, 1970. ’ -

Cénada. Royal Commission on Canada's Economic Prospects. Ottawa: Queen's

Printer., 1957,

Canada. Royal .Commission on Canada's Economic Prospects. Final Report.
Ottawa: Queen's Printer. 1958."

Canada. Royal Commission on Canada's‘économic'Prospects. Preliminary
Repoxt. Ottawa: Queen's Printer. 1956, ~

Canada. Statutes. Foreign Investment Review Act, 1973. 22 & 23 Elizabeth

2, Chapter 46,

¢




. 186
. . ™ l i . ‘
Canada. Task Force on the Structuré of Canadian Industry. Foreign

Ownership and the Structure of Canadian Industry.. Ottawa: Queen's
Printer. 1968. © '

p"‘. ) ’ . ' o v
Ontarioc. Legislative Assembly. Select Committee on Economic and Cultural

Nationalism. Final Report on Economic Natjonaligm. Ontario. 1975.

4
£ o ] : +

D. UNPUBLISHED) MATERIAL

Howarth, Gorse. What Does Canada Want From Foreign ’Investment? 'A paper
for delivery-at a seminar on Canada-U.S. relations at the Centre
. for International Affairs. Harvard University. November 3, 1976.

Mitchell, Marnie. Foreign Investment: Policy in the Context of Canadian
Federalism.  Paper presented to the Canadian Political Science .
Association Annual Meeting. London, Ontario. May, 1978.

’ . B 3

. e E. NEWSPAPERS

* Edmonton Journfl. November 3, 1978 - July 1, 1981.

Financial Times of Canada. November 21, 1977 - January 15, 1979.

- ¢ .

The Financial Post; f'f;rgh 8, 1975 - April 25, 1981.

The Globe and Mail. February 28, 1970%- October 4, 1977.

LN

Toronto Daily S;ar.‘.qanuary-ZZ - November 5, 1974. 7

'F. MISCELLANEOUS \

i

Bell, Joel. The Foreign Inyestment Review ACL; Introduction by Allen Karp.
Toronto: Law Society of Upper Canada. 'Department of Continuing . .
Education. 1975. (Cassette #18 - Sound-recording). '

_Céhadian:Institute'of Péblic Opinion. The Gallup Report. Toronto. ' March
‘28, 1970 - March 2, 1974. - :

Canadian News Facts. March 16, 1971 - November 15, 1978.

Ottawa. -Federél—Provincial Conference of First M{pisters. Foreign Invest-
ment quiew Act. Govermment. of New Brunswick. First Ministers
" Conferénce. May 23, 24 and 25, 1975. (Mimeograph).

N




. | 187
G. APPENDIX
Principles of International Business Conduct. 'Ottawa. July, 1975.
(Mimeographed) .
L ) I
J"/A




188

. APPENDIX 1

NEW PRINCIPLES OF

INTERNATIONAL BUSINESS CONDUCT

: (July, 1975) i
4

Foreign-controlled businesses in Canada are expected to operate in
ways that will bring significant benefit to Canada. To this end they should
pursue policies that will foster their independence in decision-making,
their innovative and other entrepreneurial capabilities, their efficiency,
and their identification with Canada and the aspirations of the Canadian
people. :

Within these gﬁeral objectives, the following principles of good
. corporate behavior are recommended by the Canadian government. Foreign-
controlled firms in Canada should:

1. Pursue a high degree of autonomy in the exercise of decision-making
and risk-taking functions, including innovative activity and the
marketing of any resulting new products.

: - - I 1 Vugh

2. Develop as an integral part of the Canadian opdrﬂfldr; autonqgmous
capability for technological innovation, including'jgi@Wrch, dq¥

ment, engineering, industrial design and preproduction activities;

and for production, marketing, purchasing and accounting.

3. Retain in Canada a sufficient share of earnings to give strong
financial support to the growth and entrepreneurial potential of the
Canadian operation, having in mind a fair return to shareholders on
capital invested.

4. Striﬁe‘fdr a full international mandate for innovation and market
development, when it will enable the Canadian company to improve its
efficiency by specialization of productive operations. .

5. Aggressively pursue and develop market opportunities throughout
international markets as well as in Canada.

6. Extend the processing in Canada of natural resource products to the
maximum extent feasible on an economic basis.

7. Search out and develop écopomic soufces of supply in Canada for
domestically produced goods and for professional and other services.

8. Foster a Canadian outlook within management, as well as\enla%ged
‘career opportunities within Canada, by promoting Canadians to senior
afld middle management positions, by assigting this process with an
effective management training program, and by including a majority
of Canadians on boards of directors of all Canadian companies, in
accordance with the spirit of federal legislative iqitiatiyes.

eyelop= -
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10.

11.

12,

13.

14,
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\

Create a financial structure that provides opportunity for
substantial equity participation in the Canadian enterprise by the
Canadian public.

Y.

Pursue a pricing policy designed to assure a fair and reasonable

return to the.gompany and to Canada for all goods and services sold

abroad, including sales to parent companies and other affiliatgs.

In respect of purchases from parent companies and affiliates abroad,
pursue a pricing policy designed to assure that the terms are at
least as favourable.a§ those offered by other suppliers.

N -

Regularly publish information on the operations and financial posi-
tion of the firm.

Give appropriate support to recognized national object4ves and
established government programs, while resisting any direct or
indirect pressure from foreign governments or associated companies
to act in a contrary manner. )
Participate in Canadian social and cultural life and support those
institutions that are concerned with the intellectual, social, and
cultural advancément of the Canadian communlty.

Endeavour to ensure that access to foreign resources, including
technology and know-how, is not associated with terms and conditions
that restrain the firm from obserwving these principles.



