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-more ground

ABSTRACT
This thesis| describes and analvzes aspects of how the Alberta

government ccentrpls the develogment of provinciallvy owned'petrgge—

um and nat:ral pas. The goverhment does not develop ' .~ne public
IS

resources through a provinciallv owned corporation so It must
attract and ‘susflain the ~ »fital ot private investors. It deoes <o

by offering rhe ;. ght to explore fo~. develop and. produce petrole~,

um ana - *wr.' Jeae telonging to the province. Private industry
cofits “yos it expn sitation of provincially owned petroleum and
natural gas ang/ . some extent the government and industry are

partners 1in thé¢ busiress of ensuring a stable apd econonic energy

supply. ™

The interests of government ard industrv, however, diverge on

than they meet. .They have differegt economic inter-

N ] . )
ests and the .governmen perates under strictures of political

=

accountability. To go

flexibility required meet changing societal needs but to

attract private  capifa it must soffer security of ‘tenure to

. K ° e K
prospective investors, _The tenure “gegime and regulatory system

- R .
adopted by a government illustrate how it attempts to balance’

these competing needs:

The purpose of this thesis is to show how the Alberta govern-

v

ment retains flexibility by the contractual provisibns it inserts.

in petroleum and natural gas licences and leases, by its

Xn effectively, the Crown must retain th%f



‘Act, and its legislative power to retro

. . S e e e - F e r—
i " i | . -
‘ \\ -

- ; \

|
7 uﬁde

discretionary decisfon-making powers r the Mines and Minerals

actifvely alter licence and

lease terms. Each of these mechani$Ms has an individual effect on

an interest holder's security of/ tenure and cumulatively they
suggest that interest holders enjoy few legal protections. The

Alberta system emphasizes governmeyt flexibility to such an extent

that it is likely that the provdL,nature of the province's re-

sources and the eétablished reputation of the Alberta gov~ornment,

rather than the security of tenure offered bv documents authorized

and executed under thYe Mines and Minerals Act, are the key factors

which attract and sustain private investment in this province.

vi
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CHAPTER 1

INTRODUCTION_

; !
A major problem of natnral resources law concerns the ability

of povernments which grant resource rights to secure the_flénibil—
ity they require to meet changing societai nebds. A\gnvernment
will sometimes argue that because of changed circumstances it ,
should no longer be ’ bound bv its contracts. The Opec nations
£
relied on thie argument when they proc]aimed that disadvantageous
concession agreementﬁ were no, lorger binding. The '"changed
circumstanceé” argumeé@ is advanged when a government feels that
certain contracts or cértain contractual provisions no longer best
protect its interests. Recent Alberta exampies in the o0il and
natural gas field 1nc1ude the production cutbank% *révaity re—
visions and the reversiod of unnsed deep drilllng rights. Govern-
ments 'desire_bfléxibility to meet changed circumstances. This
sometimes requifés alterations to existing agreement -
{: ' \ _
The greatéét' impediment - to government flexibility is thé
vested rights granted to hnlders of resource interests. The Crodv N
i
grants these interests because it relies on private‘lndustrv to
develop. provincially ‘owned resources. Industry representatives
require securit? of tenure to facilitéte.financing and‘to judge
the ventuneis'conmeféinl iability. The existence and extent of
.security of tenuré can be(gzéged by the nature and content of
seeurtey < 2

léase and licence provisions. The government generally eeeks to

balance its needs against those of its grantees, this involves'a
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c0mpetition between flexibility on the part of the government and

security of tenure on the part of industry. A government may’

retain flexibility in three primary ways:' contractual provisions

in dts gra ts; discretionary decision—making powers, and  its

legislative power to retroactively alter. the terms of grant Each

has legal and political impliCations and their existence and

'-effects interrelate

This thesis discusses how the Alberta government uses these .

three mechanisms to ensure freedom of ™ execbtive action and the

effect these mechanisms have on the security of tenure offered to

potential investors; This discussion is ,placed 'in context, in .

Chapter 11, by reviewing provincial 'ownership of natural re-

- sources, the extent to which the Crown can bind itself by con-
tract, and salient constitutional limitations Petroleum “and-
"natural gas leases and licences are analyzed to ‘etermine whether

they grant contractual or proprietary right5vor ‘whether lessees .

and/or,licensees merely enjoy a»statutorv-status'. This difference

is important as the legal nature of an interest affects security

-of tenure and determlnes whether a grantee has "rights" and the

manner in which those rights can be altered in the future.

Chapter 11T shows how the government currentlv uses contrac-

tual prov131ons to retain freedom of. action The most‘important

" is the compliancé with laws" clause_as‘it-allows.the unilateral O

variation of*‘most, .and perhaps all,_ contractual ‘terms. - The



" variable royaity provision also permits unlimited changes 1in ‘the
rovalty rate. I study each of these contractual provisions to
evaluate how effectively “n& secure government flexibility‘and

their effects on a grantee's security of tenure.

Chapter IV discusses the discretionary decision making powers
retained by the government over petroleum and natural gas exp]ora—
:tion, development and production.. The'level, frequency and nature
' "of.this ~discretion determines whether grantees receive rights or
statutory privilegesr «In this'wéy there is an overlap between
’Chapters III and IV, but discretion is a separate way to respond
to cnanged circumstar i ﬁiscretionary po&ers are desiréble from
a government's‘viewnoint because if tney‘are'used properly there
will oe.no violation of'existinghrights end:no elaims for compené
sation for‘expropriated interests. The presence of éiseretion;
esoecielly if_it is unfettered, is>undesirable'from the interest
holder's viewpoin%.because it introduces uncertainty, ’The‘role of
discretion is_discussed and examples are taken trom the Mines.end.
Minerals Act  and Regulations. The effect of diseretion on a
grantee's adninistrative remedies is-briefly presented.

 The fiftn‘Chapter outlines the 1eéa1 and political conse—
quences of subsequent legisiation “which aiters or expropriates
'vested interests. Resort to. legislatiVe' sovereignty is the

- government § most potent response to changed circumstances but it

_ poses the‘greatest threat to security of tenure. The extent of



that threat will depeﬁd on how‘ often this power 1is used and
whether it is invoked wifh or without compensation. This is Fhe
thikd 'mecﬁaﬁismv the.‘ggvernmeﬁt uses ftd. retain flexibility. It
relatés to the first two as the Crown nced nét resort to retroac-
ti§¢ legislation if the »desifed changes can be made through
coqtractual terms or statutory discretion. The Crown will only
invoke 1its 1egi§1ative éapaéity when these other mechanisms are
inadequate. Thél effeét of subsequent legislation on acquired-
rights depends qun whethef ic- 1s conf%scatory iﬁ nature énd‘upon
: whe;her any "rights'" were granted by the government. The‘lattér

question turns on the legalvcharactérization of the rights held by

the interest‘holder.

The ﬁse 6f'1egislation to alter vestgd rights raises many
legal iﬁsues. It is tritg law that rhe Cron'may.exprppriate
private rights, even without éonpenuation, if it does so express-
ly, but iﬁ most cases there 1is no express provision éithef'grantF
ing or refusing ¢ompensation. Intefest'holders are-keenlyfinter—b
eéted in how far the manner and forﬁ ;regumpfidns concefning
retroactive legislation ﬁrotect‘theirlrightsf _They want ' to knq§
wha£ level of interfergnce amounté to an expropriatibn‘and when
théy are entitled to cqmpeﬁsation for theifAlosSes; The righg to
comfeqsation may be based upon .the terms of the confiscétory
statute, the prévincial'exPropriatioh law or perhaps, tﬁé common -

law. It is in the areas’ of éxpropriation,and compensation that

-~
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the greatest legal uncertainties persist. These are the issues

addressed in Chapter V.

Chapter VI reviews and classifies,Alberta's regulatory  and

.tenure system for petroleum and natural gas rights by reference to
the competing needs of flexibilicy and security, Concepts or
:practlces used in other legal systems are presented where appro-

'priate In each chapter, the production cutbacks, the rovalty

increases and the deep rights reversion are used, where appropri-

_ate, aa examples of recent changes in government policy.

It should be noted that all mechanisms ‘designed to promote

‘flex1bility have politlcal as well as legal effects. The breadth

of'the government s strict legal rights is narrowed by political

" considerations. The Crown must ensure that the province's invest~

ment climate. promotes the recovery of a sufficient and stable.
energy supply and encourages the. necessarv capital expenditures

This means . that contractual provisions wmust provide\security of
tenure to attract'interest-holders statutorv discretion must be
exercised wisely to ensure continued investment and retroactive
and confiscatory leglslation cannot be used'frequently or.capri_

clously or investor confidence mill\be diminished. The foilowing

\

7 discussion should, therefore, be read\against the reality that the

government must seek the capital of private investors.
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CHAPTER T1

CROWN‘CONTROL OVER NATURAL RESOURCES

Introduction v !

This chapter outlines some general . issues - raised by the
Crown's control over provincially owned paéural resources, The
nature and exfent of the Crown's ownership is\briéfly presentea to
determine if, and to what extent? the CroWn'q right to éiienate
its resources is limited, and‘totascer;aiﬁ the legal nature of
rights the Crown is capable of granging.\ There is also a short
introduction'concerﬁing the dual capééity of the Crown in contrac-

tual arrangements in order to place the rest of the chapter in

context.

A brief discussion of whether or not the Crown can bind

'S

.+ itself by contract is needed to determine the 1limits to. the

Crown's contractual capaciky. This is fo]léwed by.ag introduction
to the general scheme of the Alberta Mines and Miqefalé Act. The
lggal néture of ‘the rights granted by licences and ‘I;ases is
gtuaied by asking whether theyvmerely bestow a stétutory status on
licehsees'or lesses or whether they gzagg contractual or propri:
. . - v .
etary rights. The legal nature of these ;nterests will determine
whether anyvcontractual sequrity-of,tenure is conferred by . the

Crown and whether any "property rights vest in grantees. In this

context it is important to nofe that only if propertyv rights have
. ra

o



o

vested can hny. argument be made that there has been an

expropriation requiring compensation. .

]

A. Pfovincial Control ngrvNatural Resources

The Crown, in right of thei$rovince, owns certain natural
resources within ips vboundaries. In AIber;a, ownership and
coﬁtrol ovér natural resources‘reSUICS froh“th; Natural Resoufc?'
Transfer Agreement of 19301 andﬁche Canada Act, 1982.2 The‘
formef_transferred pubiic lands and mines‘ana minerals from the
Dominion éovernment‘ to the ‘brévince and‘ the latter expanded
provincial jurisdiction over non—fénewabie resources.3 "Although
the Crown owns these resourées, the level of oWnershi# possiBle in
fugacious substances, -such és, petroleum’ and natural gas, may
effect the extent of ﬁh; grantée;s i_nterest4 because the Crown
cannot grantHriéhgs it does not‘poséess. The owhership rights

‘necessary fo; .thel Crown ‘to. tranéfer‘ in situ dinterests can be
founded ;bon the génerél'legal principle which recognizes owner-

ship of fugacious™ substances before they are reduced to

1. British North America Act, 1930, 21 Geo. V.C..26 (Imp).
. 3

2. The Canada Act, 1982.

3. 1d., s. 92A.°

4, For a discussion of the Texas, Pennsylvania and Oklahona
theories see J. H. Laycraft and Ivan L. Head, "Theories of
Ownership of 011 and Gas" (1953) Can. Bar Rev. 382.




possession,5 or it can" be argued that ‘the Transfer Agreement
. . . 6 ’

vested these substances absolutely in the Crown. Either of
these arguments suggests that no limitation on the Crown's power

to alienate is generated by the nature of the resource.

Alberta's power to dispose of provinciélly'owned resources is

N / R .
limited\ by the formal requirements of the Mines and Minerals

5. The theory that oil and gas may be owned, subject to the rule
of capture, was adopted by the Privy Council in Borys wv.
.C.P.R. (1952) 7  W.W.R. 546. . Support for the stated
proposition may be found in Lord Porter's judgement at PP-
229 and 232, Secondly, it is implicit in the judgement that
the C.P.R. owned the petroleum in situ. This decision has
been criticized ~as interdgily inconsistent. See
M. MacIntyre, '"The’ Development of 0il and Gas Theory in
Canada" (1969) 4 U.R.C. Law Rev. 245.

\

Further cases include the Supreme Court's decision 1in
McColl-Frontenac 0il Co. wv. Hamilton (1953) S.C.R. 127.
Ownership rights. before possession was also recognized in
both the In Re Heier Estates (1952-53) 7 W.W.R. (N.S.) 385
‘and Berkheiser v. Berkhelser [1957] S.C.R. 387, 7 D.L.R. (2d)
721 decisions. The cases characterized the leases  in
question as a-sale and a profit a prendre respectively.
Working from the nemo dat principle the operative assumption
of ‘the Heler decision was that the grantor owned..the oil and
gas in situ. 'The Berkheiser decision is perhaps not as wide,
because ownership of the right to work whatever oil and gas
lay in situ would have supported the finding of a profit a
prena;é. It dis submitted however, that if the Crown's
ownership 1is properly determined by reference to the general
law, the preponderance of authority recognizes ownership in
situ of petroleum and natural gas.

6. A. Gervails, "The Nature of the Interest Granted 'Under Alberta
. Crown Petroleum and Natural Gas Leases." Unpublished paper,
“April 1981 at 20. Natural Resource Law Practicum, University

of Calgary. The assumption of this argument 1s that Statutes
can create interests which are not recognized at common law.
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Act,7 the distribution of powers in the constitution8 and the

substantive requirements of the 193Q. Transfer Agreement.

Section 2 of the Transfer Agreement represents an undertaking

by the Province to reépect the natural resource rights granted by

(LY ’ >

"the federal government during the currency of its stewardship. It

reads:9

The Province will carry out in accordance with'
the terms thereof every contract to purchase

-or lease any Crown lands, mines and minerals
-and every other arréngément'whereby any pefson

has become entitled to any interest therein as

against the Crown, and further agrees not to -
affgct or alter any term of such contract to

purchase, lease or other ‘arrahgement by

legislation:or otherwise;_except either with
the consent of all the partiés thereto other

than Canada or in so far as'aﬁy legislation

may épply generally to -all similar agreements

relating to landé, mines or.minerals‘in‘the

province or to interest tﬁefein, irrespéctive

of who may be parties thereto

7. R.S.A. 1980, c. M-15 as an.

8. vSugra~n. 2.

9. Sugré,,n. 1. The Transfer Agreement Act apparently allows
- provincial laws of general application to vary the terms of
federal grants but the extent of this exception is unclear.

i b e =
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N

This section protects Dominion grantees as their rights
> cannot be "affected" or "altered" by subsequent provincial legis-

lation. It prohibits confiscatory legislative changes from taking

-~

effect so that issues‘of expropriation and compengsation do. not

arise. ’ The province, as successor in title, can 'exercise any-

AN

contractual right to vary the contract which was retained bv thé.

federal government in - the original grant. "~ Where a contfactual
right was not.properly.retained by the federal government the Act

protects resource rights in the limited cases where it,applies.

-
\

' B. The Dual Capacity of the Crown in Contractual Agreements
— : = : —

The Alberta. government enjoys two distinct ‘capacities:

contractual and legislative; It possesses different powers and

protects different interests under each. 10 In its contractual
capacity, and as the steward of provincially owned resources, it

may grant 'proprietary or contractual rights. As a legislative
\

\

body the government is supreme and possesses the power to abrogate
- .
those rights, even without compensation, if it does so expresslv

The - Crown also possesses special powers and enJoys Ammunities

which are unavailable to most- contracting parties,

10." Articles which deal with the Crown's dual capacity include:
Rowland J. Harrison, "The Legal Character of - Petroleum

Licences", (1980) 58 Can. Bar Rev. 483 and A.R. Thompson,
"Sovereignty and Natural Resources - A Study of Canadian
Petroleum Legislation", (1966~-67) 1 Val., U.L. Rev 283,

11. Immunities and privileges include the rule that Crown grants

|
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In its contractual capacity, the Crown may assume binding

. obligations and give rise to, vested rights in Crown grantees.
These rights may be inconsistent with the flexibility and freedom.
_the Crown needs to govern effectively and to respond to changing
.societal needs. To some extent the present practice-of the Crown

antic1pates this problem and builds flexibility into the contract

by inserting suitable contractual provisionsu which include the

v

compliance with laws clause and the‘yariable.royalty progision.
o e ~ ,

These contractual provisions allow the Cronn to vary vested

rights,lwithout confiscating or expropriating them because in law

it is merely exercising a contractual right to unilaterally vary

the contract. - |

'It-,is :only when‘ the government invokes its legislative

: capacity:to'vary vested rights that the issue of eXpropriation

arises. An expropriation can only result from a statutory or -

regulatory enactment and not from the insertion or exercise of a

1

contractual provision. The government* is free ,to invoke 1its

legislative' capacity to vary,' reduce, restrict, or confiscate

contractual ‘or proprietary rights regardless of the existence or

are interpreted in its favor; the doctrine of execftive

ecessity established in Rederiakliebolaget Amphitrite v. The
King, [1921] 3 K,B. 500 which provides that the Crown cannot
purport to fetter its future executive action by entering

into contracts which 1limit its sovereign powers; - and the.

special statutory procedures .required to sue the Crown; see
Proceeding Against the Crown Act R.S.A. 1980, c. P-18. .

— .




~vary private rights, even without compensati?n.

13

extent of contractual provisions. promoting flexibility or au-

thorizing' unilateral variation. It can do so pursuant to its

'sovereign legislative powers but manner - and form requirements’

B

provide that leglslation purporting to alter or confiscate vested
rights must .do so expressly 12 If the legislation "1s expro-
priatory, compensation claims must be based upon either the terms
of the. confiscatorv legislation,,the‘general eypropriation statute

or under the common. law. 13 The government's strict legal rlghts

are very broad and. include the unlimited power to legis]ativelv

i

'Politically; the‘government must judge the effect of subse-

quent legislative alterations on the province's economic, invest-

ment, and political c]1mate,14” To ensure_ a. stable energy

’supply; the government must~strike a properbbalance between its

\

©. 12, There ard presumptions .against retroactive legislation and

. expropriation. w1thout compensation. For an. application of
¢ these presumptionQ, see Spooner- 0ils Ltd. v. Turner Valley
- Gas Conservation Board, [1933] 4 D.L.R.. 545, [1933] S.C.R.

629. G.S. Challies, The Law of Exproprlation (1963) 77. For

an interesting and academic article, see Elmer A. Driedger,
"Statutes: Retroactive Retrospective Reflections" (1978) 56

Can. Bar Rev. 264,

. SR .

13. A common law right to compensation may Vave‘been introduced
“in the case of. Manitoba Fisheries Ltd v. The Queen (1979),
- 88DLR(3d)462(SCC) . |

l

-l4; It has been argued that in light of legislative sovereignty,

. the. grantee's only real protection lies in this political
and not the legal, remedy. See A.R. Thompson, supra note 10
at 295 and R. Harrison, supra note 10 at 485 o .
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sneed'for flexibilityﬁand the grantee's requirement‘of secuuity of”

t%enurea It can only do, so by supplying fair contractual terms and
:refraining from the capricious,‘extravagant, or frequent use of

‘its legislative sovereignty. In certain cases these political

“cbnsiderations may prevent the Crgwn from relying on its strict
/ ‘ .
legal rights.

K}

It should be noted that these dual capacities invoke correla—
‘tive capacities in grantees. Thus, when the Crown“acts in its
contractual capacity, grantees are bound as contracting parties
and when the government acts in 1its legislative capacity, grantees
are bound as subiects of the Crown. When the government enacts
retroactdve legisiation there is no douht that grantees;ﬁill be
bound at least as suhjects of the Crown but‘the:government would
prefer that they were bound by ;contractual. proVisions andr as

2

contractual parties in order to avoid issues of expropriation.

Under a "compliance with laws" clause statutorv amendments " are

incorporated as contractual provisions so, In relation to- those
o ; " ) i 8 e

grantees, the éovernment is not acting in itg legislative capaci-

ty, even though the contractual variation is based on a legisla-
tive  enactment. This clause and the interaction between . the

overnment's dual capacities are the cornerstones of Alberta'sc
g p ; Al
. »

system for controlling provincially.owned petroleum and natural

' o

gas.

ity e



C. The Contractual Capacity of the Crown

The notion of dual capacities can be seen as a. response to

the need to conqtrﬁct a legal'f£amework‘in thch the Crown can be
held liable for the performance of some of the obligations it
assumes. As the government cannot bind itself when it acts as a
legislative body, a method was sought to differentiate trans-
.actions thch could and should be binding, and those which should
not. For the former transaékipns, the Crown was said to possess a

distinct contractual capacity wher% it could enter into binding

agreements and ggggt proprietary or contractual rights.

It was once believed that the Crown's contractual capacity

depended upop the existence and teZR% of an enabling statute. The

g

. : /
following remarks are typiqii\gg/fhis_vi-w: "It appears to be

*

‘established as a general proposition.that a minister of the Crown
has no authority to enter  into contracts on behalf of the Crown

unless he has been authorized by a statute or by order;in—tbuncil

nlb

so to do.

r

15. Walsh Advertising Ltd. v. R. (1962) Ex C.R. 115 at 114-125,
See also R. Dusseault and D. Carrier, "Le Contrat
Administratif en Droit Canadien et Qeubecois'" (1970) 48 Can.

Bar. Rev. 439 at 453-54,
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The Supreme Court decision J.E. Verrault et Fils v. *A.G.

Quebec16 recognicedllthe Crown's dinherent righr to enter int -
confracts . and questior:d the need for . a 2 statutorij au_
thori;ationfl7 In‘xneory, the‘Court limited. the. Crown's inherf '
‘ent capacity to ordinary contracts, incidentaliito' recognized

government functions. The nebulous nature of the distinction

between ordinary and extraordinary contracts and the fact that no

16, (1976) 57 D.L.R. (3d) 403. 1In the Verrault decision, the
Quebec government, through the ~agency of the Minister of
- Social Welfare signed a building contract to construct a home
 for the elderly.. Elections intervened, and the new government
did not want to pursue the'project‘according ‘to the terms
~arranged by 1its predecessor. - The government = issued a
telegram requiring the Company to stop building. The company
‘sought recovery of its loss of bargain damages and .an amount
for injury to its reputation The government claimed that
. the Minister lacked the capacity "to enter into the. contract
~as his actions did mnot fall squarely within the .terms of theu
authorizing statute and regulations : :

" Justice Plgeon put the issue in the following manner: "It is
 therefore necessary to consider ‘whether, in .the absence of
any statutory restriction, a. minister is capable of
'contracting in the name of the Government." He likened the
position of the Crown to that of an individual in holding
that the principle of apparent mandate, binds' the Crown. in
appropriate cases. The plaintiff therefore recovered for the
improper cancellation of the contract. - : :

If specific authorization was necessary this rase would have
been decided in favour of the Crown. The  framing of " the
issue illustrates that the operative assumption was a general.
ability to contract. As incapacity is the  exception  the
court properly read: the statutory provisions restricting the
Crown' s capacity narrowly. ‘See the comments on this decision”
. by J. Grey (1976) 54 Can. Bar. Rev. 409 and. J. Hilliard ’

"(1976) 54 Can. Bar Rev. 401, . v

17. This is the. position in .the United Kingdom. See E; Hogg,
Liability of the Crown (1971) 120-125. S

ey
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contract has subsequently been held to be sufficiently extraordi-
nary to merit specific statutory authorization, suggests that this

limitation is more apparent than real.]8

The Crown's inherent right to contract is subjecr to limita-
tions imposed either bv mandatory legie]ative enactments or public
policy considerations. Legislation mav restrict the scope of the
Crown's contracting power, the ringe of individuals wno may
properly exercise 1t,. or the manner of 1its exercise.- Instances

: A )
may be found in the present Mines and Minerals Act. 19 After

Verrault only noncompliance with mandatory statutory terms will

prevent the formation of an enforceable contract.20 This
restriction has the effect of limiting the potential number of
cases of - invalidity as most" statutory provisions are framed

permissively, permitting rather than requiring the Minister to

'

perform a wide variety of functions.

A second limitation results from ~public policy considerations

_if the Judicial doctrine of executive necessitv forms part of the

18, Id., at 120.

19, See the discussion of the Mines & Minerals Act, R.S.A. 1980

c. M-15"as am. by S.A. 1981, c. 24 S.A. 1981, c. 55; S.A.

-~ 1981, CB-15; A.R, 272/82 hereinafter referred tq as the Mines
& Minerals Act ’

'20.  P. Hogg, supra n. 18 at 120.
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law of Alberta. The doctrine of executive necessity was first

enunciated ianederiakliebolaget Amphitrite v. 3321 and provides
that the Crown cannot enter into contracts which'iimit its sover-
eign powers er fetter its freedom ofgexecutive action. In that
case the British government adopted a policy wherebv neutral ships
in British ports were subject to departure restriction% ‘The
suppliants, having had ‘two . of " their ships previously detained

were anx1ou9 to avoid a similar future detention. They secured an.
undertaking from the British Legation that the1r ship would not be

detained and this undertaking was respected.

The suppliants wanted to make another voyage so they ashed
for a remewal of this undertaking and it was. granted in the
following terms: '"The S.S.‘Amphitrite‘will be allowed to release
herself in her.nekt voyage to the United Kingdem." . The suppliants
relied on this‘ undertaking and sent their ship to the British ’
port. ‘They -were then‘told that clearance would not be granted
unless they made a certain appiication but their positlon made the
requisite.applicatlon impossible. The result ‘was that the'Amphi—
trite waa.detained in Britain and eventually sdld by the suppli-

ants to avoid further financial loss.

21, [1921] 3 K.B. 500.
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The . suppliants alleged that the 'defenrion_'constituted a
breach of contract and they claimed substantial damages. Rowlatt -
J.,.in what has been criticized as "a remarkably short - judgement,

"? held that the Crown did not

nofably lempty' of authorities,
have the - capacity to enter into this type of agreeﬁent‘ as it

limited‘its future executive action.‘ He held that the letter to

the suppliants was a- mere expression of intent and not a contrac—

rually binding. promise as:

8}
"It 1is not  competent. for the Government by

enforeeable‘ contract- to fetter its future
executive action, which must .necessarily ‘be

) determined'by the needs of the community when o
the question arises. It cannot by contract
hamper.its.freedom of action in matters which'

: 23
concern the welfare of the state."

Thus, the doctrine of executive-necessity is tied to public

'-policy. considerations. The doctrine is phrased in terms of

contractual incapacity 'so no contract would be formed in the cases

where it . applied. This may mean that restitutionary remedies

would be available'to,recover for any benefits conferred upon the .

22. M. Cowan, "Contracts with the Crown (1965) 18 Current LegaL
Problems 153 at 166. .

23. Supra n. 21 at 503.



Crown.24 This incapacity may also invalidate specific terms,

while not affecting the bargain as a whoie.25

o | (

24,

25,

There is no reason why ‘a claim for the beﬁefits conferred on
the government should not be permitted. Allowing freedom of

future action does not mean that accrued benefits should not
" be compensated. ‘

THeA‘pérallel notion of fpustration.‘and "the argument of

changed circumstances also constitute attempts to balance the

needs of government with ,the reasonable expectations of the
private contracting party.. In those instances the contract
is formed but its execution is prevented. As the doctrine of
frustration is of doubtful applicability to contracts coupled
with conveyances, the holders of leases or 1licences may
prefer to argue executive necessity, :

‘O.P.E;C. nations advanced. the changed circeumstances and

frustration doctrines in.an attempt to render disadvantageous
concession agreements - unenforceable. See H. S. Zakariy,
"Sovereignty, State Participation and the Need to Restructure
the Existing Petroleum Concession Regime" (1972) 10 Alta. L.
Rev. 218.

R. Dussault and D. Carrier, supra n. 15 at 474, See also

'Charpeﬁtier v. The Queen [1955] S.C.R. 177. 1In that case, by

ministerial decree the ' Minister - of public works was
authorized to' pay the purchase price "together ‘with such
amounts as may be legally due. by the Crown in respect of
taxes or other adjustments." A contract was entered 1into
where the Crown assumed liability for "municipal and school
taxes". The Supreme Court held that as the Crown in right of
Canada was not liable for these taxes under s. 125 of the
British North America Act, the contractual provision could
not be enforced. In' light of the ‘proviso and s. 125 the
Crown lacked_Capacity-to‘enter‘into this provision.
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The Amphitrite doctrine has been repeatedly cr.iticized26

N

o] . “
and in Robertson v. Minister of Pensions~7 Denning J. remarked

that the doctrine of executive necessiéy was of limited scope. He
limited .its application to situations where a condition could be
ihplied allow;ng policy conéiderations to defeat the contract. He
stressed ;Hat 'tﬂé- Amphitrite dealt with a mere éxpression of
intention, whereas he fqund that‘an actual contract existéd in the
case 5efore him. ?his‘diétinction fails, or neglects, to recog;
nize that the undertaking in the Amghitri;e case Qas held to be a

mere expression of intention because of the Crown's inability to

28 It 1s questionable

“enter ingo that tvpe of public contract.
whether or not the distinction propounded by Denning J. will be
sustained but the Robertsan decision illustrates the reluctancé of
courts to apply. this doctrine._ The.current status of the doctrine

of executive necessity and its application in Alberta remains

unclear.

The capacity in which the Crown concludes an agreement ‘is a:
question of fact requiring each transaction to be jﬁdged indi-

Qidually. For the purpose of this thesis I have, for the

26. P, O'Hood, Constitutional and Administrative-iaw (5th ed.,
© '552). See also M. Cowan, supra n. 22 at 166; R. Dusseault
and D. Carrier, supra n, 15Aat 477.

27. [1949] I K.B. 227 at 231.

28.  C. Turpin, Government Contracts (1972) 21,
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following reasons, accepted the generalization that present
licences and leases are ;oncluded as‘contractual matters and are,
thérefore, initially binding.29 Firstly, décisionslraising tne
point have, assumed this to be the case30 and secondly guidance

can be taken from the decision in Re Timber Regulations.31 - The

conrt told that a Crown permit granting timber rights was consen-—
sual in nature, and although it could not be nnalyzed in strict
contract. :w terms, 1t was an essentially contractual instrument.
Moreo-er, the wording in licences and leases is similar to the

langua, Rsed_in private contracts and this suggests the Crown is

i
'

acting as Qlcontracting party and assuming binding obligations.

A
In conclusion, the Crown may bind itself in its contractual

.capacity as long as lt adheres to mandatory statutory require—
ments. The Crown's inherent power to contract is limited by the
Mines and Minerals Act and even if the doctrine of executive
: \
‘necessity is acCeptéd jnto Alberté,.it is unllkély-that it will

enjoy a wide application. Lastly, the . Crown appears . to grant

x.leaqes and licences in its contractual capacity.

29. R. Harrison, sugfa n., 10 at 500.

30. Spooner 0ils Ltd. v. Turner Valley Gas Conservation Board
(1933) 4 D.L.R. 545. S

31. [1953] 1 W.W.R. 607.
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D. The Alberta Mines and Minerals Act

The Mines and Minerals Act regulates the disposition of
certain Crown-owned minerals by restricting the Crown's general
'power to deal with them. With limited exceptions, the Act applies

to all naturally occurring minerals, including petroleum and

natural gas.

The Act envisages two types of resource agreements: licences
and leases. Both are entered‘ into throuéh the agency of the
Minister of Energy and Natural Resources. . Licences authorize the
éxplorafion and development of Crown-owned petroleum and natural
gas for a limited amount éf time; Although production is possible
underva licence,'licenéees‘with a.commercial find normally desire
greater secu;ity of tenure tﬁan that afforded by licences. They
therefore seek a lease in qrder to obtéin, among other things, an
interest witﬁ,a primary férm and-a provision whicﬁ ties the actual
term - of the lease to production. . Leases gra;t the right to
petroleum and the natural gas belonging to the Crown. |

Tﬁe Alberta statute establishes a two tier tenure system,
involving.the movement from an inferior interest (liﬁence) to a
superior one (lease). The terms‘and‘conditions of each agreement
generally reflect the extgnt of the ‘intefest granted. Thus,_

- lessees accept more onerous provisions in exchange for greater

‘rights. As a regulatory vehicle, a two tier system théOretically
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generates income and encourages the timely turnover of inter-

ests. 32

The government's policy of freedom of executive action is
reflected by a provision in the Act which states that all leases

and licences will be governeéd by current laws. Section 4 reads:

4, Notwithstanding anything in any agreement

made or entered into

(a) under the former Act or the regulations

thereunder, or

(b) under The Provincial Lands Act or Domin-
ion Lands Act (Canada) or the regulations
under those Acts and relating to a

mineral,

every such agreement and,ény renewal or
re-issue 'thgreof is in.'every respect
subject to this Act and the regulations

made under this Act.

32, The two level system has been criticized as. inefficient in M.
Crommelin, "Government Management of 0il and gas in Alberta"
(1975) 13 Alta..L. Rev. 146-and as unnecessary when there is
no Crown reserve system in A.R. Thompson and M. Crommelin,
"Canada's Petroleum Leasing Policy - A Cornucopia for Whom?"
Paper presented to the Canadian Arctic Resource Committee,
Ottawa, 1973, at 22, ‘
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This section reflects the governmentis policy not to be bound by
terms which circumstances have rendered disadvantageous or less
than optimal. The purpose of this provision is tO'make sure that
all agreements are regulated by current'laws. This provision does
‘not try to incorporate future laws into- these agreements - that

~ -

function is fulfilled by the compliance with laws clause inserted

into leases.

E. The Legal Nature of the Interests Granted

Under the Mines & Minerals Act

The legal. nature of licencesAland leases determines the
security of tenure enjoyed'by grantees, Wheth;r they-possess a
statutoryvstatus or contractual or.proprietary rights, and yhether'
they possessg”property" which may be expropriated by confiscatory
legislation The legal nature of licences and leases depends upon
the r1ghts they transfer and how those rights are characterized-
A findlng that licensees and lessees only enjoy a statutory status
would severely limit their security of tenure as the status would "
probably be granted in the Crown's legislative capacity and this*

would make their position Variable and retractable at the will of

the Crown.

If licensees and’ lessees "receive either contractual or
4proprietary "rights", then thev have greater security of tenure."

Before an interest holder can claim compensation for the expro-

priation of his rights he must first establish that he did in" fact
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"

.

'ihaveisome.' A vesting of either contractual or proprietary rights

will be sufficient to support -a claim for compensation but a
distinction should nevertheless be drawn between them as they have
different consequences in relation to securitv~of tenure and the.
basis for determining compensation in . the event of expropriation
‘may differ. Where an dnterest holder possesses proprietary rights
it fac111tates financing as greater legal protection is given to
interests in land than to contractual rights. Second, . the avail-
ability and/or measure of compensation for expropriation.mayvvary
according to its\classification‘as certain statutes'only gfant
.compensation rights when an- interest in land is expropriated 'It
is therefore, important to determine whether the, rights granted by
licences and 1eases are contractual or proprietary. This requires

a closer look at the rights granted by each.

1. Licences
. _ . : ~ .

- Licences are governed by the regulatlons authorized by
Section 106 f the Act. Licences are the initial step in the two
tier land tqhure system and their purpose 1s to encourage drilling
and the accumulation of data bearing on a parcel's productive BN
' »capacity: /\The government' encourages ° drilling by reducing “the

'rental payments required on certain lands where. exploration is
.desired and by requiring licensees to drill a lease earning nell"

|
g
o

before they can convert to a lease.
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Licences have*'replaced reservations and permits ,as*.the
current’ form of erploration agreement They grant the right to
work and produce for a.term of years and ‘the right‘to apply for a
petroleum and natural'gas lease. hicences are granted by means of
puhlic tender and e€ach tender must be accompanied by the requisite
fee and the first year's rental payment The'licensee receives
the "right to drill a well or wells for petroleum and natural gas

N .
that are the property of the Crown in the 1ands,conta1ned in the
'licence and the rlght to produce the same, . subject to any ex-~
ceptions expressed:\in the licence.33 Possihle' exceptions are

based upon the discretion of the Minister to set the terms and

conditions of the licence.

The main’ reasons for seeking a licence ls to obtain the right
to explore, work for and produce provincially owned petroleum and
natural gas. These rights are given over spec1f1c tracts of land
and as licences are\granted for speciflc terms, licensees must
develop thelir interests quickly The duration of a licence is a

'function of its locatlon, but it may vary in® length from two to

four years. |

33. Petroleum and Natural Gas Licence Regulations, Alta. Reg.
169/76, as am. by Alta. Reg. 248/79, section 9. S
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An  important section beéring -on .a licensee's rights. is

seccioﬂ thirteeh of the Regulations.34 It grants"to-the‘licens—

- .
R

e&\whoﬂdrills.a“'ﬂease—earning well" the righf-ﬁb apply for a

o

‘1eése.6§ leases covering lands contained in the licence, if the
well isjgpmpleted within the term of the licence, or any exten-
sion. The acreage for which a lease may be sought is determined

by the location of the 'desired land and the depth of the)"lease—

earning well."35 The statute does not ‘define '"lease-earning

well" and a recent decision held that the Minister's discretionto

determine its definitién {is absolute and not subject to judicial

‘review, : ' o
. . Q

It is striking that seétioﬁ 13 of the Regulations speaks Only
of the "right" to Mapply" for a lease and not a right to the

actual lease itself. . Section 93(1)(b), of the Act, on first
 reading, suggests that the holder.of a licenchis_Ventitled" to a
-lease, :but‘-section 93(3) .gives the Minister the .discretion to

gfaht or' refuse "the licensee's lease application. It is, however,

W

v . 0

wr '

3. Id., s. 13.

35. This is set out in Schedule B. This forms part of the policy
to encourage deeper drilling in the hope of duplicating West
Pembina-type finds.. This appears to be one aspect of a
three-pronged attack to encourage deep drilling. The others
include tying drilling incentive péyménts*to”depth and the
~introduction of the deep rights reveérsion sections. ‘

»

36. R. v. Industrial Coal & Minerals Ltd., (1977) 4 W.W.R. 35
= (1979) 5 W.W.R. 102. ' S o

©s



Departmental practice to grant leases 1f the licence terms have
been met. As the Minister's discretion is very wide, a 1it. .al
construction of the relevant sectioas may mean that a licensec

paid the requisite fees and expended large amounts’ of time and

‘capital drilling a 'lease-earning well" could nevertheless be

denied the opportunity to proceed to lease.

~

L -

- The apparent injustiée of such a cénclusion suggests an
alternative construction of the sections37 or the implication of
some duty of fairness under which ministerial discretion‘must be
exercised.38- Even if some "righg" to go to lease can be implied
under section 93(3) of the Act and section 13 of the Regulatioﬁs,
that fight is still contiﬁgent upon the drilling of a "leasing—.A
earniné well." The possibility ‘exists that the Minister may
refuse to consider a well as falling yithin the definition,'

4

thereby preventing the acquisition of a lease even if section 93

37. See the Section in Chapter IV on Proceeding to lease where it
is argued that a licensee has a qualified right to a lease.

38. A duty of fairness was implied for a function which was not
quasi-judicial in Coopers and Lybrand v. M.N.R. [1979] I
S.C.R. 495, 24 N.R., 163. For a further discussion of
administrative law principles see Chapter Four. The notion
of good faith bargaining in contract is discussed ‘in Kessler
.and Fine "In Culpa Contrahendo" (1964) 77 Harv. L. Rev. 401.
Even if a good faith obligation is imposed, either by force
of administrative law or of contract law principles, this
would only leave the licensee with the right to have a fair
appraisal of his application rather than the right to . a
lease.

b
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appears to be satisfied. The argument advanced in Chapter IV
questions  whether the Minister has the authority 'té require a
lease-earning well under_the,Rpgulafions in light of the terms of

the Act.

In conclusion, the major "rightsﬁfgranted by petroleum and
natural gas licences are the right to drill and produée during the
currency of the licence and the right to apply for a petroleum and

natural gas lease.

2. Leases ...

Thé“petroleum and natural gas lease is the major instrument.
underrwhich petroleum and qéturalAgas are produced on public landé
in Alberta. Tt governs the rela;ionship getween the governmenf as
lessor andqthe companies or individuals as lessees. This is often
~a lor~ term relationship which 'normally lasts as. long as ex-
trac 2 isréomméréiallyIViablg. For this reason, governments are
more-likely:ﬁo feel the,qeed to change the terms and condipions of.
1easesﬂréther‘tﬁan shor‘ofltefm licences bgcause it isvmore likely
that circumsfancés will require either a shift in goﬁernment
. policy .or a change in thé way It ié_ implemented. The rights
éranted under the current lease will, therefore,_be studied in

greater detail than those under the licence.

Any study of'tenure‘rights'in Alberta would be incomplete

withouf Juentioning - how the _Minés and Minerals Act underwent a
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major revision in 1976; Aglthat time, the government sought to
encourage production by enacting measures which would 'inc;ease
exploration activities and 'eudlitate tbg ‘turnover of  dormant
interests. Majof changes included the subsfitﬁtion of licences as
thevformvof explofatioﬁ agreement , tﬁe\reduction’of‘the primary
term of leases, the abolition of thé Crown  reserve system, éhg
amendment to the»royglty formula_aﬂd the requirement that after é
specified date unused deep drilling rights would réVert‘to the

Crown.

(a) The Granting Clause

il

‘The 1976 1legislative amendments did not alter the major

clauses which have been ‘used .in standard form -petroleum and

matural gas leases sincé 1949, Leases have generally contained é
~granting clause aﬁd'reLated coverants and a. compliance with laws
prrovision. Numerous types of 1easeé méy be granted under vthe
.present Mines and Mineralé Acﬁ'to cover various combinations of

“minerals. The present focus, however, will be upon the petroléqm

and natural gas leases currently in use. The terms of the grant-
ing clause have varied over the years, but, its tenor has remained-

fairly gonstant. The present clause reads:

THﬁrefdre, in consideration of the rents and
royalties'payéble, and subject to the terms
ana" cgpditibnsﬁ expressed in this Lease, the
Minister grants to the lessee the exclusive

right to explore for, work, win and recover



petroleum and natural gas within and under the -

lands described 1in the attached ‘Appendix,
excepting from the lands described any petro-
leum or natural gas not ‘gfanted under this

Lease. ( )

The lessee 1is entitled to hbld this Lease for
a term of five.yéars; the term to commence on
the date set out 1in ﬁhe'Appendik to this Lease
and, subject to the Act, the lessees shalil
hold this Lease after the expiry date of the
term for so long as this Lease is permitted to

.continue pursuant to the Act.
The lessee shall pay-to the Minister

(é) in advance of ‘each year of tHe term or
the continuatibn of fhe term -the annual

- rent of Two dollars and fifty. cents
($2.50) in Canadian funds for _each

hectare in the location,

: | '
(b) . a royalty on all petroleum .and natural
gas won{‘ worked 'recovered or obtained
from the location, and on all products

obtained from petroleum and natural gas,

at the rate or rates as are now or may

frdm-time to time be prescfibed by the

Lieutenant Governor in Codncil;_} The.

royalty to be. free and clear of any.

deductions.

32
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It may be argued ‘that the grant is the onlv conqideratiOn
offered by the Crown. 39 The apparent lack of Crown covenants
has even prompted one wfitep,to the rather extreme view that the

present lease is not a contract which binds the Crown at all.40

The grantee receives rights over "petroleum and natural gas."

It is an open question whether this includes other substances such

as sulphur, helium, nitrogen, etc.él,‘ If one acceb;s. the ap-

.proach‘enunciated in- Borys v.'C.P.R.42 then the common, nct the

scientific meaning of the'substances nrevails and the substances

are EIassified in situ. Using these tests it is unlikely these

‘other substances will be included in a grant of petroleum_and

natural gas. First, a literal reading of the grant, focusing on

the natural and ordinary sense of the words, does not compel the

inclusion of these substances. Second, Crown grants are inter-~

préted in favour of the Crown, despite the contra proferentem

39, The previous’ Mines & Minerals Act R.S.A. " 1970, c. 238
specifically stated, in s. 28, that the Crown -did not warrant
its title. : : : : -

40, M. . Crommelin, "Government Managenenti‘of 'Oill and Gas' in
Alberta," sugra n. 32 at 153 Yoo . g :

41. lIn freehold lease the granting clause normal]y reads "oil,

.8as and related -hydrocarbons.". Some argue that this-
" formulation is sufficient to grant such substances.  See' D.
E.. Lewis, "The Canadian Petroleum and . Natural Gas Lease"

(1952)- Can Bar Rev. 965 and J. Ballem, The- 011 and Gas Lease
in Canada -(1973) at 88 '

42, 'SuEra n.:SL
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rule. Third, if " the maxim expressio unius est - exclusio

alterius applies, it operates to exclude related substances

Certain rights are express]v excluded by other lease terms.

The exemption clause refers to section 92(2) which reserves '"oil

- sands" from ordinary petroleunl and natural gas leases and 1i-

cences. "0il -sands" . is given a. preciselmeaning by the Act.45

The reservation contemplated by s. 92(2) only,applies to Crown

leases granted on or after July 1, 1978. Leases granted_before

the cut—off date carry‘;he rlght to work the'oil sands on the
leased acreage and the Act does not alter this right. The govern-

ment d1d not take back. existing oil ~sands rights, it merely_

prevented their dlsposition, which would have ordinarily occurred

'under the standard petroleum and natural gas lease prevailing

before 1976. Part 6 of the Act was introduced in 1978 to regulate"

'subsequent oil sands development.

A second exclu31on concerns rights to petroleum and natural

.gas found in certaln geophysical formations A In.1976, the govern-

_ ment inserted a reservation-of strata clause" into leases which -

1
1

“

43, Thompson v. Fraser Co.. Ltd. [1930] S.C.R. 109, 3 D.L.R. 778,

44, _This maxim, however, should be used cautiously. See B. G.
‘ McCombe, '"Heliurm and Its Place in the Petroleum and Natural:
Gas Lease" (1962) 22 Alta. L. Rev. 9. . :

45, Mines & Miner?is Act, s. 1(1)(9) and ss. 171 et seq.

IR T
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provided that after a stated date the Crown could reclaim driiling
rightsA below. the 1lessee's deepest “producing strata Leases
granted before the 1976 cut—off date do not contain this clause.

The Mlnes and Minerals Act was amended by Bill 56, which received
iroyal assent on June 2, 1981, and it introduced the equivalent to
sections 103 and 103.01 of the current Act, These sections govern
the actual reversion of dri]ling rights and provide that the non-
producing stratas below the deepest producing strata will revert

to the Crown at an appointed time.

The 1981 legislation nay alter the rights‘of.pre—1976 grant-
ees‘whose 1easeS-doinot contain the reservation of strata'clausef
‘Wnereas the  oil sandsllprovisions' vere prospective only, - the
reversion of deep rights under Bill 56 applies to all leases,
_regardless of when they were granted. Thus, lessees who received
their grants before the reservation clause was introduced in 1976,
may be dispossessed by the operation of the 1981 amendment.
However, post-1976 leases are.not similarly;effeCted as the new _
reservetion in the‘leeses effectively prevents the vesting of any

‘rights to deep strata in the lessees,

(b): Duration of Leases

The Alberta government now favours interests with shorter
primary terms as they encourage the timely turnover'of-interests,

The present lease has a primary term'of five years although the -
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initial‘;erm of some existing leasés can stiil.be as long as ten
‘or hwenty—oné year574§  These longer leases may result in one éf
'two.waysland both 1llustrate how the acquired rights of leésées
. were not violated when, in 1976, the government shortened the
'pfimary term of leases. Firét leaseg granted before the 1976
amendments retain their initdial primary terms‘ Thus, a lessee who
entered‘into a'twenty-one year lease in 1961 retains his rights
despite_the intervening amendments.47. Second, holders of reser-
vationé or permits, granted before 1976, can exercise their
unaltered right Eo proceed to lease and obtain a lease of the

duration initially promised. Therefore, a permit holder who

46. S. 98(1).

47. S, 90(e) and (f)
(e) "ten-year lease ﬁeans a lease of petroleum and
natural gas rights granted ' ’

(i) during the period commencing June 1, 1962 and
ending on June 30, 1976 or

'(ii) out of a reservation or permit of petroleum and
" natural gas rights issued during the period
commencing June 1, 1962 and ending June 30,

1976,
. iy
And having an initial term of ten years‘ ‘ \\
(£) ' "2l-year lease" or ”21—year petroleum and natural: gas

lease!" means a lease of petroleum and natural gas
rights granted

(1) under the former Act, ' «

(ii) out of a reservation'of petroleum and natural
gas rights issued before June 1, 1962. i

[IERIRPE A



fulfills the conditions of his permit has the right to a.lease of

the duration promised at the time the permit was granted,

In bothscases lessees retained their rights to the original

primary term, but theylare éubject to additional drflling require-

ments which have been subsequently imposed.

48 Although the

48.

°

Alta. Regs. 168/76 as amended 176/76, 247/79, 258/81, 318/81
provides in s.. 2 that a lessee of a ten-year lease shall
drill before a specified date. There is no set time for
lessees under a 21 year lease, but they must drill within 1
year from the date they ‘are notified by the Minister that
drilling is required. ‘This notice may be given as to any
lease which has reached the tenth year of its primary term.
The Minister may grant time extensions for the full ten years
in the case of a ten year lease or for a maximum of four
years in the case of a 2] year lease. Each hectacre to which
the postponement applies is answerable for a penalty payment .
which is set by the Regulations and which increases yearly.
It is within the Minister's discretion to grant the
extensions but once granted the penalty payments are
mandatory. '

The impetus behind these regulations is the desire to turn
drillable land over more rapidly and to require drilling as

early as possible, thereby guaranteeing o6ptimal information
recovery and production. The Minister possesses the general
power to waive drilling requirements. Drilling will not be.
required where the land¥is subject to a unit operation or
where an application to "group" locations has been granted by
the Minister. 'Only acreage within the same designated area
may be grouped. 'The.effect is to allow drilling of one well
to satisfy the obligation to commence drilling for all the
lands so grouped. The maximum potential area which can be
grouped is a function of both the location of the land and

the projected depth of the well. :

Lessees under 21 year leases may similarly group their lands.
The Minister may cancel any 21 year lease if drilling has not
been commenced within a given extension. The regulations
grant express powers of cancellation when:

>
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government respected their acqﬁired rights in one sense, iﬁ
imposed new dfilling obligggions ‘as long term interests were
inconsistent wi;h its new policx, of shorfef terms apd faster
turnéver;: Thé deéiéion to retain existing rigﬁts‘ﬁas mdtivatéd by
Athe"desire to respect oriéinal agreements, Ho;ever,. the - new

policy of encouraging exploration and production would have been

defeated if lessees could retain their lands, under their original

A leases, without engaging in either. The compromise.adopted was toA

require drilling and exploration in exchange for the retention of

the rights given under the previous tenure system.

-

(1) a time extension has been given under a 21 year lease
but there has been no drilling within 1 year from the

- receipt of the Minister's notice. To fall within the
statute -the Minister would be forced to grant an

extension before s. 4(3) Could‘ope}ate to cancel the

lease,

Note, however, that s. 4(3)77reads “on or before the
expiration of the last extension period granted." This
appears to empower cancellation in the. following scenario:

May lst - end of notice to drill given under s. 3(1)
May 2nd - 1 year extension granted under s. 4(1)
May 3rd.- cancellation under s. 4(3).

(ii)‘ s. ‘10(1) permits - cancellation where the drilling'
requirement has not been satisfied by lessees under

‘either twenty-one year lease or ten year leases.
Note, however, that the Minister may only cancel the
leases "as to that part of the location" where the
failure occurred. Section . 4(3) envisages:
cancellation of the lease itself.,
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 The primary term of leases can be extended 1f the lessee

qualifies for an extension under a subsection of s. 99 of the Act.

"Extensions are granted under subsection (a) if the location is

within a spacing unit for a producing oell, under subsection (b)
if the location is subject .to a unit operation and under suh—

section (c) . if the location of the lease falls within a spacing

unit where the obligation to drill an offset obligation has‘

arisen. - If the terms &f (a),:(b) or kc) arelnot met, the lessee

must convince the Minister of the productive _capacity of the

”leased land or hevmay"lose part of his location He would only be

entitled to retain the lands then in production as his leaset’

‘_"location - may be' reduced’ into -a ,mere production "spacing

unit".'49 : LesSees must apply for extensions: | they are not

e

automatic, even 1f the requirements of the section are met.

Applications to extend a lease are made to ‘the Minister

regardless of the‘ justification: for 'its extension. " Leases. may.

.also be continued where a potentially productive well is being'

drilled at the expiration of the primary term, if further

49. A location is any tract of land described in an "agreement"
' and they include leases, licences, reservations, permits,
~etc. (sections 1(1)(a) and 1(1)(j) of the Mines and Minerals
Act). They are potentially large tracts. By- contrast, a
spacing unit (s. 1(1)(v)) can be as small. as one acre for a
gas well and 1/4 acre for an oil well, or even smaller 1f the

‘E. R C.B.'s discretion is used : :



conditions ére 'met’sol Even if the Minister is not conv1nced
that the 1and in question is capable of commercial production he
- may nevertheless continue the lease and designate the: parcel as an

"unproved area. "51

(c) Lands Which Can. Be Leased

Another change introduced in the 1976 ‘amendments was the

abolition”of the Crown reserve system. Previously, thevholder of

an exploration tenure had to choose the portion of explored lands

!

. he wanted’ to lease. . Unchosen 1lands reverted to tr. .rown and

became known as Crown reserves and were ~auctioned oif. Any

“pErson, whether or not he was a licensee, was permitted'to bid and

- -obtain a lease'on reserved lands. In theory, ‘the Crown reserve.

-

system generated income and ‘produced information concerning a

parce] s productive capac1ty. Presently, licensees need not

choose between lands as the amount of leasable land is a function N

'of its location and the. depth of the well drilled under the

licence The reason why the reserve systen1 was abolished was

succinctlv stated by Mr. Getty:52

50. S. 100,
51. S. 102,
e

52. Hansard, May 18, 1976 at 1391.
. ’ N

40
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Mr. Speaker, there was :1so|a question regard- -

ing the new theory that you can earn lOO'per '
- cent of a drilling- licence by ,drilling;
whereas in past ceses and some circumstances
yon.could only earn 50 per cent. I guess the
nhilosophy.now is that the industry in Alberta
has matured. to the point thet we want drill-
ing, and for drilling we're prepared to neve

additional ‘rights earned

(d)  The Lessce's Obligations

There is no drilling covenant in the current five year -

petroleum and natural gas lease so thewféilure to drill terminates .

the‘lease at the expiration of the primary term but is not a

contractual breach. This resembles the position.under-the "un-—

less-type" of freehold lease nith the variation that Crown lessees

must pay rental payments even when they are drilling.

The lessee‘is under an obligation to drill an offset. well in
certaln situations but he is glven the option between alternatlve,_

'modes of performance He may either drill the’ offset well or pay'

rthe compensatory royalty set by regulation ‘The fixed offset
royalty allows the. lessee to determlne whether it is more advanta—
geous to drill the offset well or pay the royalty. The lessee 1is

responsible for this managerial decision' as the royalty level

A

e
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permits speculation concerning the) productivity of both . the
freehold and the offset.well.53
o

There 1is an imbalance between the rights of 1 es and -their

obligations Lessees receive few ' righti", other than the actual =~

grant, because of the extensiye discretionary powers of - the

Minister 54 Most‘ statutory provisions ’ contain -a residual

":53t _Thus a lessee who ‘believes that. the offending freehold well, £~

" while presently producing, is  not .capable of producing in t, o

“commercial quantities in the 1ong term would elect to pay the
'1nitial penalties rather .than incur ' the major cost of
-drilling what’ might turn out ‘to be a short lived well, =~ -

" 54.. Lessee's rights include:
(1) s, 21 and 22 - right to work through other minerals

(11) s 94(3) right to have his fee and rental refunded 1f
' his application for a lease is refused

C(i11) s; 97 delineates ‘the: rights granted and this ‘must be
‘read with the granting clause..

Lessee £ obllgations include‘f

S () N 29(1) Anformation. concernlng royalty computation‘
- .must be reported to the Minister .

(i1) ls. 38(1) - due date\and interest charges for royalty
' ;paymentu : :

- (141) - s. 53(2)(a) obligation of indemnification
' 1

i

(iv). s, 54 information requirements VL
W) S. 54.lv1nformation must be keptlin Alberta '
"(vi) . s. 58 if requi;ed cash security must:be paid

_(vii) s.,94(1).obligation to pay yearly rentals

-
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discretion or make a "right" contingent onjythe opinion or satis-

faction of the Minister, either“direét;y55 or indirectly through
' 56

defiﬁitional sections. Most lepal remedies available to a
lessee require the existence of a legal right..'Thus, mandamus

will not issue, an action fof breach bf contract will not lie, nor
can an expropriation fésultrwhere no legally recognized "right" is
invﬁlved. There_are; however, more limited remédies which may
pemrit the judicial review of administrative actions affecting the

lessee. They will be discussed in Chapter Four.

While the various forms of ministerial discretion may prevent
the vesting of a legally recognizable "right" that does not mean
that the "quasi-rights" of lessees are worthless. Industry and

government rely on the consistent application of discretionary

(viii) s. 116 obligation to comply with produétion quotas

(ix) s. 117 that lessee must deliver to the Crown's
_ royalty share the A.P.M.C. of petroleum and pentanes
and must sell his share through A.P.M.C. '

55.. Examples . can be found in s. 100¢(. "drilling 1is being
conducted diligently and continuously to the satisfaction of
~ the Minister." Other sections are framed permissively -

i.e., the Minister "may" - as 91, 92, 96, 103, 103.1. For a
more detailed discussion of discretionary powers see Chapter
ITI. : ‘

56. Note the definition of "producing well" in s. 90(d):
"producing well" means a well that is, in the opinion

of  the Minister,.capable of production of petroleum
or natural gas in paying quantity,
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powers to promote. certainty, ‘The government's administrative
°practice will often confer a value on these_"quasi—rights" which
lends.a certain degree of security of tepure to interest holders,
but the absence of a clear legal right means that the government
>remains freento act as 1t thinks proper. This is especially true
in the case of the licensee's' abllity to: proceed to lease, where
it is general]v recognized that licensees who have fulfilled theu
terms of their Tdcences. will-fbe"pranted leases, although most
people‘argue that they have no right to demand one. The Sane iis
‘true .of - lessees seeking to extend -their leases. under section
99(a). This section. appears to- give the right to an extension,
but the requirement of a produc1ng well” introduces a discretion—
.ary element as the definition of 'that term depends upon the
'opinion of the Minister under s. 90(d). Thus, while lessees knowl_
the Minister 3 working definition ‘there is not the same level of

'certainty as there would be if a right was clearly granted.

(e) lConclusion

'lhe ;petroleum and ‘natural .gas lease grants -the exclusive
right to "explore for; work and win" provinc1ally owned petroleum.
and natural gas. The substances granted and exceptions to the
grant were reviewed Lease terms were presented with emphasisp
upon certain obligations, the habendum provisions and the discre--
_tionary basis of "quasi~rights" flow1ng'from the lease.’ The issue‘

Aremains whether the lease is truly a 'grant"-in'the sense that an

interest in land is transferred whether purely personal rights.
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are .conveyed, or alternatively, whether a lease merely creates a

statutory status in the lessee.

3. Statutory Status vs. Contractual or ProprietafyaRights

In this section the legal nature of the interests granted
under ]iceﬂces and leases 1is reviewed. In Alberta, the government
controls petroleﬁm and naﬁural gas activities through contractqél
documents and regulations, so thgre’are consensﬁal and regulatory
aspects to the same transaction.57 This tends to blur the
distinction between proprietary righté granted by the 1¢ase or
licenée doéuments and the regulgtory limigécions placed upon those
rights. An example can be fouqd in the production quotas imposed
upon lessees by the Energy Resources Congérvation Board: For the
pdrpéses of legal analysis, does one say tﬁat the lessee }eceiveé
the conpractual right to produce in upstated quantities, but this .
fight Ais._subject ‘to ERCB regulatory vlimits; or 1s the better
approachuto éayvthat fhe regulatory limiﬁations modify the terms
of "the ‘grant so that a lessee only receives the contractual right
té produceAin.prescribed quantities?

In ghe follo@ing‘section I hévé chosen to focus on the ﬁature

of the interests granted in the contractual dochments,fapart froh

“

57. T. baintith ed, The Legal Charactér of Petroleﬁm Licences: A
Comparative Study, 198l. "Petroleum Licences: A Comparative
Introduction™ 3. ' ’ ’ : :
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limiting regulations because, theoretically,.the grant is constant
and binding whereas the regulations can be-amendeo or eboiished.
In the first sections I ignore the effect of the compliance with
laws clause on the terms of grant. so that‘the'initial.questiOh
concerns the legal position of grantees, without.referenee to the
compliance;clause. The effects of this clause will be studied
leter in Chapter III and itsvconsequences'on the hature of the

grant will be discussed then.

The first issue concerning the legal nature of licences and
leases is whether these interests merely bestow a statutory status
opon licensees and lesseee,‘or whether their recipients possess‘
"rights". 1In this area there are no concrete tests .to determine
whether rights or a status are granted. In his study;of the 1egal
'charaetet'of petroleum 1icenses,4Mr;‘Daintith’suggeSts that ran
1moortant factor is whether the Minleter has the power to entet
into contracts and on what terms and conditions If he has this
“?power and sets the terms and'conditions ‘en it is more likely

that he is grantlng rights recognizable at common law

'This suggestion merely helps to bring the 1ssue into focus
but does not provide a sure test for differentlating between

rights and a status; - The test is difficult,to apply beCaose it is'
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rather vague and because the relevant factors in the Alberta

'-legislation point in different directions.58

The first inconsistency deals with:the power'to set the terms
and conditions of licences as the legislation mandatesvthe most
1mportant licence rights and obligations but leaves other licence
terms to- the discretion. of the Minister >9 The Regulations

dictate the extent of permissible exploration activities, the term

of the licence, conditiOns of renewal 1ts initial cost, rental

-

fees, the maximum area it.can'coyer, grouping requirements and.

'recourses for default. Paradoxicaliy, the Minister is also given

the-express power to enter into licence_agreements and set their

form, . terms, and conditions.60 In light of the statutorv .

1imitat10ns the extent of the Minister S powers are unclear but

'his discretion suggests more than a statutory status.,

“The same doubts and inconsistencies apply to leases. On the

one hand, the Act sets out the lessee's rights and obllgationb in

\
i

'great detail but on the other, it gives the Minister the dis—

\

_ cretion’ to grant or refuse leases and to set their terms and

58. Mr'Crommelin; "The Legal" Character of Petroleum Production
Licences in Australia” in T. Dainith ed. supra n. 57 at 75,

’ 59. ,Petroleum and Natural Gas Licence Regulations,‘ Alta. Reg.
"169/76 ‘as amended by Alta. Reg. 248/79 :

| 60.° Id., s. 9.

»\

\ :
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conditions. Any doubts are compoundgﬁj by “the lease documents
themselves as they incorporate the present and future terms of the
- Mines and Minerals Act. The argument that the Act and Regulations
merely convey a statutory status has greater force for leases than -
licences because licences do not contain the compliance with laws
- provision. Lessees are therefore b0und-by statutory terms as they
exist from time to time, so they may.merely‘enjoy a statutory
privilege. In that case the lease document‘would merely be the.'
prerequisite necessary to enjoy the status of lessee and not the
grant of legally recognized rights.

The classification of leases depends upon whether the form or
the substance of compliance.clauses prevails. In‘form,llegisla—
tive amendments are: indorporated‘ into the lease as contractual
terms, but in. SUbstance, theyf remain statutes. and ‘regulations.

'governing the relationship between the Crown and its. subjects.,.If

form is emphasized then the rights and obligations of lessees are

contractual but if substance prevails then it is easier to argue.'

‘that the provisions of the Act merely create statutory rights and

ars

obligations

The fact thatdthe.Crown uses standard form documents does
: not,'oflitself point to either a grant of rights or the convey—
ance of‘a statutory status. The nature of the lease and licence
forms suggests that the Crown is relying heavily ‘on how" rights and\

obligations are defined in the Act and Regulations, as'the forms 2
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are remarkably simple and short for documents which are intended

to govern complex and ongoing relationships.
‘The wording of the documents resembles a grant of rights at
common law. Individuals receiving rights are referred to as

"licensees". and "lessees" and this’ connotes ‘a grant of rights

recognized,at common - law, The documents also speak in the termi- -

nology of grants, for example the lease begins with the phrase:

"The Minister grants to the lessee

" It mav also be important,vfor'the purposes of establishing a
grant, to note that obligations are undertaken by licensees and
'lessees The presence of covenants indicates that the rights and

duties may be more contractual than statutory It has also been

'the operative assumption of both industyy and government that »

'-licensees and lessees enjoy rights Whlle this assumption cannot
determine the legal classificatlon, it may tlp the balance in

~favour of a »rights" classificatlonr

' The issue of whether licensees or lessees -receive rights or a

_statutory ‘status 'cannot- be resolved .with any certainty. The
'releVant factors 'include” the _powers conferred by statute, _thé
.,nature and terms of the document and the expectation of the
ﬁ‘parties, but” it is- difficult to know what weight to give to each
factor, especially when they point in -~ different directions. ST

. will proceed under the assumption that rlghts are granted as that

EY

?



is the‘generaily accepted>belief and it is reasonable to construe
“the Alberta'legislation as merely outlining the statutory frame-
w&rk in which rights can be granted and construing the 1licence .
dbc;ment as the legal ihstrument whicH transfers rights in Crown

) ) .

resources.

4, Céntracfual Vs, Proﬁrietarv Rights
The§e<‘"fights" can be éontraétual or proprietary Ialthough
therg' is a vesting in éifher case.61 A distinction should _be
drawn »Between pfoprie}ary"~and contréétuali rights as. they are
treated.d&fferently for cértain legaivpgrpqgés,. The nature of
the:inferest‘granted will hélp‘détefmine a graﬁtee's security qf
tenure and this will éffect tﬁe availability and terms of financ;-
‘ing. In Alberta,‘the compeﬁsafioﬁ provisions of the Expfoﬁriation
Act only gpply.wherg an intérest‘in lénd hés been takeﬁ and éven
if  the .expropfiéféry Statuté allows cémpensation Ifor “pefsonal
rights; thé léve} ana basis of compénsation maylvary aécqrding to .

whether thelrights\aré classified as'coﬁtractual or proprietary.

(a) Licences
The salient fabtors for differentiétihg between -contractual
’and'propfietary‘rights include the substance of the transaction, .

.che wording of the documenp.and the quality of the right, rather

61. R. Harrison, supra n. 60 ét 89.
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62 At common law a "licence" 1is genefally

than its duratiog.
regarded as conferring merely personal rights6§ but the label
given to the interest should not detefmine ité classification.
The wording of the docuﬁent suggests a conveyance and the exclu-
‘sive riéht to drill and produce resembles ailicence couplgd with a
proprietary interest. While similar rights can be granted con-

tractually, the tenor of the document gives it the appearance of a

transfer of an interest in land.

_The right to proceed to lease has sometimes been -charac-
terized as an option to acquire a lease. Since a lease is an

interest in land it is argued that the right to acquire the lease
' 64

under an option-is also an interest in land.

be true under some legislation,65 it is submitted that a similar

While this may

interpretation of the Alberta legislation may not be possible due

to section 13 of the Regulétions and section 93 of the Act. It is

62. M. Crommélin, supra n. 60 at 89.

63. R.E. McGarry and H.W.R. Wade, The Law of Real Property (4th
ed., 1975) 776-786. . :

64, R. Harrison, supra n. 10 at 503.
6 »arrlsqn/ supra n a

65. Canadian 011 and Gas Land Regulations, S.O.R./61f253'as am
"section 35(1) made under the Territorial Lands Act, R.S.C.,
1970, C.T-6 and Public Land Grants Act, . R.S.C., ‘1970,
C.P.-29, - . SRR
Permits and reservations under the old system éave_the right
to & lease.. Exploration permits under the Canada 011 and Gas

Act grant the exclusive right to proceed to. lease. . "
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essential to an option that the optionor Be ooligated to the
‘optionee, because once the option is exercised the holder can
require it performance. The licensee's apparent inability to
~demand a lease demonstrates the weakness of this analogy in the

present case.

" The effect of section<13 is best appreciated‘When one con-
trasts licences in Alberta with.exploration agreements which grant
the definite and unqudlified right to proceed to lease.» If tnere
is no ministerial discretion to refuse the lease then .the govern—
ment is obliged to grant a lease when the stated requirementsiare
met. If the government wrongfully refused, a licensee could base
hisvremedies on administrative law and contract law principles
Under administrative law principles mandamus may lie to compel the
'Minister to grant the lease if this was his statutory dutv He
may also argue that the entitlement to a lease was a term of the

licence and that a failure to grant a lease constituted a contrac—

tual breach.

If Alberta llcences were the same as this type of exploration
agreement, licensees would either be entitled to a lease or to
damages but entitlement under the current regulatory scheme is
questionable Firstly, st 13 of the Regulations merely states

)Ehat a licensee can apply for a lease and secondlv under s. 93 of‘
the Act, the Minister may review a licensee s application for a

lease. The g0vernment s control over who will receive~a lease
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" prevents the licensee from having  a proprietary interest re-
- sembling an option. The right to explore, drill and produce does,
'however, suggest'thatvlicensees enjoy a proprietary interest in

the nature of a profit a prendre rather than mere contractual

rights to perform those activities.

(b) Leases ' R ,i S
The stronpest argument that an interest in'lapd is/created by

a Crown petrpleum and natural.gas 1ease‘is,baéed upon an analogy

wtth the staﬁdard "unless" type freehold lease. The Supreme Court

decided that this type of lease granted an interest in land, in

the nature of a pgpfit a prendre, in the decision of Berkheiser v.

‘;Berkheiser 66 The other- available characterizations 1in Berk-

heiser included an irrevocable licence, a licence coupled with a

v

grant, a veritable lease, or an outright sale.
In the Berkheiser case theiterms,of grant read:

"The Lessor doth hereby grant and lease all
the petroleum and natural gas-within. upon or

under the 1ands

. Mr. Juétice Rand, speaking for the'majority, warned that the

intention of the parties to the instrument should govern its

66. Supra n.AS at 390 et seq. . : .
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classification.67 Subsequent decisions have, however,. generallv

characterized a petroleun1 and natural gas lease - as creating a

profit a prendre, without construing the dOCument itself _The

suggestion of Mr. Justice Rand that “each lease be interpreted

1ndividually and according to its own “terms seems to. have been

replaced by a judicial tendency to classify all petroleum «and

natural gas leases according to the result in Berkheiser rather

than its principles. |

Crommelin argues that the current Crown lease form does not
convey an interest in land because it only .grants the right to

explore for, win, work and recover the substances.”" In his v1ew,

this phraseology does nothing more than grant perdonal rights to .
perform these activities,‘without conveying an interest in land.

He reaches this conclusion by’ comparing the wording of the lease

in . the Berkhelser case with the present Crown lease He believes

that an interest'in 1and(was~granted in Berkheiser. as the document

was_framed in terms of an in situ grang. He argues. that the

absence of similar wording in the present Crown lease prevents it
§

from transferring proprietary rights His viegk\is that_ only
certain activities are authorized'under the'Crown‘lease.and_that

'fthey'd04not~amoUnt to-an interest in -land.

L

673 Ed., at 392.
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Crommelin s emphasis on the wording of ‘the instruments is to
Eé recommended as a return to basic principles and to the method-
ologv of Mr. Justice Rand. It is quite ciear that a grantland

lease "of all the petroleum and natural gas within, upon'or under .

the lands" in Berkheiser is stronger than the Minister's grant of

“the exclusive right to "explore for, work, win and recover petro-

. . &
leum and natural gas within and under the lands:" That alone does

‘ not; however, compel a finding that the authorized activities do

not amount to proprietary rights.

There are many reasons why Crown leases should. be seen as

RS :

1nterests in land. First, the lease uses the terms. "grant" and
within_and under the lands" and they suggest a proprietary grant

as in Berkheiser. Second, a grant of the rights In situ may be

1nferred from the right to win, work and recover the substances

As in the case of a Egofit a prendre the' lessee becomes the owner,

. of the petroleum and/or natural gas upon their severance from the

55011. Arguably, authorizing activities which result in ownership, -

L

also entails some form of grant, - Third, a comparison between bare

licences and the_ present lease form illustrates that merely

personal rights are genefally couched' in different and less

extensive terms. Fourth, the reservation of a "rovaltv" suggests
: royalty" sugg

that the Crown is carving out part of the interest in land which

L

will not pass to the lessee. Fifth, prevailing oplnion shared bv

industry and government is that an interest in land is created

‘This. consideration would-_not prevent a court from foilowing N

A
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Professor Crommelin's anzlysis 1f it proved to be correct in”

principle but the parties' inteﬁ@ion is extremely important in

}

matters of cbnstruction. _The desire of both'parties to\eftjbli;h
\

~an interest in land with the attendant security of tenure, Should

not be easily ignored

It is my conclusion that an»interest in land, similar to‘aA

- profit a, prendre,lis granted under the - current lease form, ‘even .

though section 97 suggests a complete divestiture of Crown rights.

It reads "A petroleum and natural gas 1ease :grants the right to

the petroleum and natural gas that are’ the property of the Crown

in the location subJect to any exceptions expressed in ‘the lease

'lIt is ‘unlikely “that. this section results in the sale of Crown

resources for numerous reasons. - - _ Ce

-~

Eirst, while section 97 becomes a term of the contract

ethrough the compllance provision, it is probable that the speci-

ficity of the granting clause would prevail in’a conteSt between ,
it‘and'section-97.. ThUs,\only'the right to “explore'for,.win,
S S ! ’ o . )

e

" work and.recover,"'isétransferred. Secpnd,_sections'97 and 16

>

appear toﬂconflict as section 16 states that; "No m: ieral belong—

ing to the Crown in right of Alberta shall be sold unless ‘the. sale

is specifically authorized under an. Act of the Legislature If
‘u - N

section 97 operated to effect a sale two results are possible:

either the sale is void unlessvthe,mandatory terms of section 16 -

‘ are followed, or-settion}lé envisages that section. 97, provision

°
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of the Mines and Minerals Act itself, is sufficient statutory

’ Quthorization “for a sale. This latter result is unlikely as

section 16 appears to require a separate authorization, outside of

the general provisions of the Mines and Mineral Act. It 1is also

J

improbable’ that the Crown intends absolute alienation due to the

' 68

importance and 'value of the rights involved

lish the proprietary nature of their intefests. The recognized -

Lastly, a general poli argument:may help lessees to estab-
o

conflict in any resource management system is between the lessor's

desire to maintain flexibility and the lessee's need for security

)

-of tenure. A finding that thé lease creates an interest in land

satisfies the lessee's néquirement of securitv, but the government:

\

remains free to Ejker the rights that it graﬁlg,whefhek they are

proprietary or contractual Under either claSSincation the Crown

1etains“the' freddor té “vary the terms of its 'JeaSe, thereby

;"

satisfying its basic goals of flexibility A find}ng that leases

~

grant an interest in land would therefore benefit the lessee but

not at- the expense of one of the Crown's managerial goals.

68.

(a)
(b)

(c)

A. Gervais, supra n. € at 27. Other reasons suggested for an.

alternative interpretation include: _ .
the significance of ownership issues in the constitution
debate concerning jurisdiction over resources; .

the fact that section 97 does not appear in pre-1962
legislation, and ) v

the caselaw on the nature of. the interest.-createdf'by a

- freehold lease.

s
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F. Contlusion»
"

Both licences and lessees transfer rights,‘and after review- .

ing the relevant variables, it is suggested that ‘each conveys an

interest in land in the natugc of a profit a prendre -The 1ini-

tially proprietary nature of these rights promote security .of

tenure but the true position of grantees depends upon the effect

. of the compliance with laws provision on leases, the effect of
% 0 : . -
‘aother contractual terms authorizing unilateral variation by the
Crown, the discretionary powers .retained by the Minister, the

' possibility of midstream variations, the likelihood of confis—‘

‘catory legislative enactments. and whether they are . done with or

without” compensation. Each af these factor@jﬁill be discussed in

the following chapters.
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CHAPTER 111

CONTRACTUAL PROVISIONS

e

Introduction

Chapter II presented a general -overview of Alberta's‘current

tenure system and regulatory regime. In this. Chapter I take a

- closer .look at how the government retains flexibilitf.“by the
. " : r

contractual provisions it inserts in leases and licences. Due to
the tenure and regulatory system in Alberta there is an overlap
between the contractual aspects of -resource agreements and their

statutory underpinnings. In this sense I have used "contréctual"'

‘to mean the terms and conditions found in the granting documents,

\
Most of the discussion cohterns the "compliance with laws"

provision which allows midstream contractual variations. This

. clause allows the Crown to unilaterally véry_l%ase provisions as a,

matter of contract between itself and its grgntees. No issue of
expropriation or compensation for acquired rights arises as the °

Crown 1s merely exercising an express contractual right to vary

the terms of the lease. The legal effect and appllcation of thlS
clause is studied and the arguments advanced to limit its scope'

are presented, - with appropriate references to the production

l

<uthacks and-the deep rights rever51on pncvisions
21; iué .
TR
’m"?‘*’ﬁ

A second contractual provision permlts unilateral variation

‘but it is llmited to the royalty rate exacted by the .Crown. The

“‘b H —-; .

- S
wd . L«b
R

o el
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spec1al protection given to this clause 1is examined in light of -
the government's dc v obtain as much of the available econom~
ic rents as possivle and che grantee s need to judge the commer—
cial viability and pre cability of his find. The current powers
to alter the royalty‘rate'are delineated and a brief overview of

, ~ _
the history of the variable royalty rate is given.

T

R ..The Compliance with Laws Provision

I

In Alberta this tvpe of provision is anly inserted into Crown
petroleum and natural leases, but not into licences In contrast,
a compliance clause can be. found at‘ both the exploratoryv and
production phases of. Brltish Columbia's two tier tenure svstems
for petroleum, natural gas and coal. The current Alberta lease:

provision reads:

‘The Lessee and the Minister agree Qith each

other as follows:

1. The lessee shall comply with the
provisions of The Mines and Minerals Act,
- : ‘as amended, and any Act passed in. substi-
tution therefor, and witn any regulations
now made or that at'any time uay be made
under the authority of the said Acts, and
all the provisions and regulations that
prescribe, relate to or affect the rights
and obligations of lessees of petroleum

and natural gas rights that are the

o property of the Crown 1in right of

P
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Alberta.. The provisions of any other Act
‘of the Province- of Alberta that pre-
scribes, relates to' or affects the
lessees of the said petroleum -and natural
_gas rights, shall be deemed to be incor-
porated into this Lease ‘and . shall bind
the lessee from the date it comes into
,force In the event of conflict between
. any regulation made after the execution
of this Lease and any regulation previ—_
ously made, the regulation last made

.shall prevail.

This clause authorizes_the unlimited and unilateral variation
| of anv and all lease terms. The Crown may amend the. Mines and-
Minerals Act in its legislative capaeity but the amendments become
contractual terms vis_a_zis lessees because the’ compliance ‘clause
'iincorporates them, by reference, into the contract; ‘The'clause
‘has tVo orimary effects: lessees are amare that their rights are
'subject to variation by the Crown and secondly, lessees are ‘deemed
" to consent to subsequent alterations SO they cannot claim that
.their rights have been expropriated if the. alteration - reduces

their rights.

The breadth of this power undermines a lessee s legal securi-
ty of tenure and it is often difficult LI QVplaln why a lessee

would invest heavily- on 'the basis of the current lease
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document‘.-69 The .explanation most often suggeqted centers on the
- good working relationship between the Covernment of Alberta and

its_lessees. Alberta possesses proven resources and thevgovern—
ment has" not abosed its-variation powers in-the-past so lessees -

- are willing to chance midStream variations 70, This is a some-
what surprising phenomenon as legislative ‘and contractoal changes!
are not "risks" in the samebway as geological or financ1al vag-
.aries. In the economics field ‘the concept of "risk"_ concerns

factors. which a- party. recogni7es as lvariable 71 Midstream

leéislative variatlons are not risks in this sense because they
-more closely resemble uncertainiies ‘ Uncertaintv can' be defined

‘as unexpected ‘and unpredictable changes affecting profitability.
Investors recognize and assume responsibility for financial risks
but uncertainty traditionally reduces investor confidence. The
compliance‘clause firmly establishes the Crown's variation powers,

warns lessees that the government will “not compensaté’for the

effects of deleterious \ariations, and its presence. may change the

69. A.R. Thompson, "Legal Characteristics of Dispositions /Aﬁ
Overview" » paper presented at a conference on the Public
Disposition of Natural Resources, Banff Center, April 12-15,
1983

70. A, R. Thompson, supra n. 10 and’ 311 R. Harrison, supra n. 10
at 508, -

71. A.R. Tussing and Greg K. Erickson, Mining and Public Policy
in Alaska, Institute of Social, Economic and Covernment
Research, University of Alaska, Fairbanks, 1969 at 34,
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nature of midstream variations from unpredictable uncertainties to
. /

accepted investor risks

Whether or not midstream variations should be classified as

risks or uncertainties, it is quite clear that the extentAof the
variation power has_prompted a search, by courts"and commentators,
to find ways to narrow its scope The first limitation requires

"that the Crown must reserve the power to vary the'contract in

clear and unequivocal‘terms.— This point is founded upon, and well

_‘illustrated by the. trilogy of Transfer Agreement cases. A second
limitation may be founded upon the contract and property law
principle that the terms of a contract or grant must be certain.
Further attempts to limit the effects of the compliance.with laws

provisions focus‘on the relationship between this provision and

other lease terms, and the unequal bargaining'relationship between

the Crown and its lessees. These * two factors form the basis of
the fourth argument which draws the distinction between regulatory
and expropriatory'powers and attempts to limit the operation of

the compliance clause to exercises®f the former.

1. The Power to Vary a Contract Unilaterally

Must Be' Specifically Retained

The Transfer Agreenent cases establish ‘what degree of speci—h

‘ficity is required before one contracting narty can retain and
exercise the power to unilaterally vary a contract As explained

in Chapter II section 2 of ‘the Natural Resources_ Transfer

-

B i o
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Agreement72. prohibits legiqlative- modifications to agreements
‘concluded before the transfer In the following cases the provin—
cial government enacted modifving legislation but argued that the
changes should bind lessees because-the federaltgonernment re-
served the contractual right to vary the leases. As the- Transfer
Agreement effected a statutory novation, the Alberta government
was claiming whatever rariation rights existed as a successor in
title. The issue in_these cases nas whether the initial federal
agreements were properly worded to reserve the contractual right

to incorporate future regulatory and statutory changes.

The first case which raised these issdeS"was Spooner Oils

Ltd. v. Turner Valley Gas Conservatiom Board.73 The facts are

somewhat complicated: Spooner was granted a petroleum and natural

.gas lease. by the federal government in accordance with the 1910

and 1911‘regulations; A copy Qf\the regulations was attached to
the lease with an express declaration that the lease was granted

subject to them. Section 1 of the regulations reads:

"The term of 'the lease shall be twenty-one
years, renewable for a -further term of twen-
ty-one years, “provided the lessee can furnish -

evidence satisfactory to the Minister to show

72. Supra, p. 7.
73. Supra n.l12.
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that during the term he has complied fully -
with the conditionsvof such lease and‘with the
provisions of the Regulations in force .from'
-time to time during the currency of the

lease.”

Renewal wésjpremised on compiihnce with intervening regulations.
In 1928, federal régulations provided, in section 29, for conser-
vation obligations enforceable by the Minigter under sanction of

~canée11ation. . The Spooner 0ils .case dealt specifically with

whether the conservétiqn scheme imposed by.Alberta's_?prﬁer.Valley
Gas Conservatian Act violated secgion 2 of“the‘Natural Resourges
Transfer Agreemeht Act.74 .The decision ~recoénized the ' dual
capacity éf the Crown in contractuél arradgements but it focused
on ‘the Crown's conﬁractual capacity. The court held that the
1anguagé df_the féderal agreement did not reserve the contractual ,
right to iunilaﬁegélly vary the 'contract and tHat the proéosed'

variations could not operate generally as lggislation in light of

the prohibition in section 2 of the Transfef‘Agreement Act,

'

The court did not attach any special importancgﬂgﬁf he fact’
that one of the contracting parties was the Crown, but decided the
issues in accordance with general principles of contract law. The

ciause in this case provided that the lessee would be bound by

|

74. R. Harrison, supra n. 10 at 490. .

bl

oA



"the regulations in force from time to time." The provincial.
government arguedvthat this clause extended to regulations which
existed at the time of'the grant, regulations incorporated into
the lease ét the time of the grant and all regulations subsequent-
ly enacted.  The Court, construing the docugent as:a whole, held
that the pfoposed.interpretafion was toovwide._ It limited the
clause's effeét to changes caused under the 1910 or 1911 regu-

lations. or under the lease itself, but not to all regulations

subsequently enacted.

Professor Harrison considers that this decision can be
supported for two rgaséns.75 'Firsg, th; lease premised renewals
‘on complianée with tﬁe terms of tﬁe‘iéasﬁiand "with the regu-
lépions underl which it dis granteﬁ."‘ The compliance with laws
provision also éeferred to the .?said regulations” but the key
words "from-time to time" were absent in both instances. Sgcond,
certain provisions under the 1910 and 1911 regulations expressly
envisaged future variations from "time to time." This épecificity
did ﬁbt support the contention of a broader right in relation to

all subsequent regulations.76

75. -R. Harrison, surpa n. 10 at 490, -

a

76. Id., at 491.

i
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The Spooner 0ils case illustrates the court's ‘exacting

approach when one contracting party attempts to retain powers
authorizing unilateral variation. The reason: ‘or the decision

suggest that any dpcument purporting t&_retain the right to incor-

-

- porate ' future changes must be carefully drafted with an eje

towards completeness  and consistency.

U
e

i

- -

The second in the trilogy of Tramsfer Agreement cases is A.G.

for - Alberta v. Maiestic Mines Ltd.77 The lease provided:

"“yieldihg and péying unto Us and Our Successors, the royalty, if
any prescribed by the regulations of our Governor ianouncil."78~

. Wheén the parties entered into the contract there was no royalty on

"there was. a royalty on coal. The Crown subsequent-

o introduce a royalty "on petroleum. and the lessees
ar/h that"this was contrary to the Transfer Agreement Act, The

Crown in right of _the province countered that the contractual

right to vary the contract was retained by the federal government.

It argued that this clause, on its trie construction, contemplated
. (-/‘ .
future petroleum royalties because sthat was the only way to give_

.~

meaning to the words ﬁif any". ' The Supreme Court rejected this

argument and held that a party®who wants to reserve .the power to
g p J P
. \v"’ .

[ : 2%

. [1942] sS.C.R. 402¢

78. 1Id., at 404.

o]
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incorporate- future provisions must do so expressly and not as a

‘. .o ' 79
matter of implication or construction.

The last case is A.G. Alberta v. Huggard Assets80 where the

lease contained ‘the following royalty. clause: "yielding and

i

paying unto us and our successors such royalty‘jupon *he said

- : o : i .
‘petroleum and natural gas, 1f any, from time to time prescribed by

regulations.”" The. facts were . comparable to those in MajeStio,

‘Mines as no ro&alty was stipulated atxthe time the contract was

entered into. The facts in Huggard Assets differ sllghtly from

those in Spooner 0ils. In Huggard- the words "from time to time

<

4appear in the lease document, whereas in . Spooner they appear only
in the 1910 and 1911 regulations. While it may be tempting t§>use

this factual dlfference to dlstinguish the cases it is impossible

'to do so because the regulations in Spooner 0ils were incorporated

into the lease .and this made them contractual terms as well. The
relevant clauses are contractual in both cases even though they

have different origins. Spooner 0ils can, however)_be,distin—

guished because the clause in that case was insufficient to allow. °

future changes because of - the other contractual provisionsi, and

-

hot because the clause was inherently deficient.

”

79. Id., at 405. o o o

80. [1953] A.C. 0.

~ I,

[
A



In Huggard Assets ~the court uphéld the variable royalty

provision because the desired level of specificity had been’

achieved. Lord Asquith of Bishopstone stated:el’

o

y

"The first'questién'which their Ldrdsﬁips have
© to” decide ié‘whether in these éircumstancés, \
v ‘having regard to the terms of the grant, and
N o ﬂ‘in particular to the words "from time to time"

the’ reddendum purported to entitle the Crown,

as grsnfor - then 1in right of.thé Dominion -
to levy oroyalties' "preécribed" by;ga regu-
lation, or a succession of regulatié;s made
after the date o <LHe graﬁt, Their Lordships
have éonside;éd these questions and are
clearly of the opinion that the answer must be
'.in‘tﬁe éffirmaﬁi?e.ﬁ The.gra§ ;@Q§§-pﬁrport to
confer such a righf on the g%aﬂfér. This was
thé:unanimous opinionﬁéf the Supreﬁe Court of

Canada; Aﬁy other énsﬁeg would render the.

wdrds>"froﬁ.ti¢e,to time" meaningless, If it

is true that in Méjestic Mines Ltd. v. Attor-

nev General of Albérta, a.different.conclusion

. was reached; but the crucial words "from time
to time" were at .ent, and cléarly the decision
might have beer ™= other way if they had been

present."

e,

8l. 1d., at 436.



These "crucial words" can be found in the  current ‘compliance’ .
. . . : ‘u ) 5
" with laws provision and royalty provisions in leases. Under the . "

'test established by the Transfer Agreement cases the\Crown has

‘properly reserved the contractual power to unilaterally Véry lease” .

. ] e i
provisions.

It is interesting to note that these crucial words are not
. . _

inserted into licensees. Licences are presently granted in the

following'terms: 3 : v
e In conQ1deration of and subject to the oerms N
‘ and condltlons herein contained ‘a LICEN?K i /. ; 4,> }
' hereby granted to the. Petroleumg and - Natural o 0 PR 5
. Gas Rights, the property of the C own‘in right ;, ‘1 -1i1i .’ ?F’”
: of Alberta, its heirs, exgcutors, administra— P
tors, successors énd 3551gns{ in acco:dance‘ n;: s ¥
with the Pétrolgum and Natural Gas Licence i
Regulatdons in the lands describgdffip the ,5g ) ;‘j'.“j“i J;,;wﬁf
SCHEDULE hereto. T o o d-
This licence is sub%ect to: ) gA
(i) the fetroleum and - Natprai _Gas' Licence ‘,A ' ifw:
/ B : Regulatiqns,ﬁ v;w o . ‘ J |
(ii) Thgrcondition,that natural gas produced" . A
from the lands herein destribed .shall be vnpf'. _ B o ‘i .
‘used within - the Province,: af Alberta, o “ g
‘iun;ets the consgnt af \ Lieutenant _ :" L’- fft‘»’ \/
e Governor in Council to its use elsevhere ° - i }
’ .has been breviously,oﬁta}nqd, ‘ ) ; ) -
: ) T . ¥él‘*:' ‘ w» : , e
SR LA 4 3
. - N . S e



does it flow from section 18 .of the Petroleum and Natural Gas_y

Licence Regulations which states 82

12

EXECUTED on behalf of. the Minister of Energy‘
and Natural Resources at the City of Edmonton,
in the Province of Alberta, as of the ,‘ day
of : , 19 ' '

t

for Minister of
Energy and Natural

Resources’

No contractua} power to vary the’ licence 1s reseﬁbed " nor

— . I

Y

M
18 t . : K
N v

"In the event of failure to comply with any. of 9
~ the- terms or conditions of the licence, or of;

the Mines and Minerals Act or any regulations
thereunder, the Minister shall notify the ’;{[‘
'licensee‘ in ,mriting indicating that the e
licence mav ‘be - cancelled unless within 30 days;
after the date of the notice the , licensee b2
~remedies : ‘the . deféult to. the satisfaction of"

the Minister " , ' B

82,

Mines and Minéral, Alta, Reks. 169/76 cs am. 24879 242.
Note that s. 47 of the Act does not qdre this‘ sfkuation

because - it" only covers . references “in agreegents and not ¢
references in either the Act or the Regulatigms :

v

47.7 A reference in an agreement to an Act of. Alberta_'

. shall 'be. deemed to-be & reference to the Act as
"amended fromt time to time.

I
o

, n
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" conditions would be to ehact” retroactive legislation.

‘associated

/

./ ‘ o '

This ﬁsection does not contemplate "

"terms or condiftions",

o ]
Mines and Minerals Act" or "the regulations thereunder" as m

ified from "time to time" so licensees will be‘Bound only by

-terms afdd:conditions of their grants and the terms and conditi

“of the'Act and'Regulations which existed at. the‘time of th

0

could change terms

The only way‘ the Crown

grants.: those

with retroactive enactments will .be discussed-

Chapter V),

1S ‘r J

The compliance claqse is a'powerful.means‘of retaining Cr
0 .
/

flexibilitv and one may ask why {1t is " not also inserted i

petroleum and natural gas licences. The most. proBable answer

lthat licence agreements do not require the level of freedom gi

(The issu

73

The
od-
the‘
ons
eir
and
ues

in

)

own o
nto
is

ven

4

by. the

re uined flexibility in a different way.
Rt

‘compliancey

‘clause or thﬁ.ggﬂua Crown has retained the

Licences are inferior

v - e

interests, whlch are grangyd for a limited and definite term; both

E

“their renewal and . thelr upgradlng into ]eases are matters within

the discretion of the Mlnister.

O

. These factorS'reduceﬂtne(@éed to.

i

impose midstream variations because ‘the ‘government can usually

%

in a

wait until the primarv term has expired and - introduce héw pro—'

visions as conditions of renewal or as lease terms.

\ N
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2. The Common Law Requirement of Certainty
. Wy

'

The ,firnt limitation on kthe operation and scope of the
compliance with laws provision comes from the case law requirement
that the right to unilaterally vary the contract must be clearlyf
~and expressly reserved. Even when this requirement is met, the
terms of the contract must still be certain, or capable of being
made certain ‘before the contract will be valid at common law.
This is the .source of the second possible iimit%tion on this
powerful clause. The compliance clause authorizes the unilateral

variation of contractual terms from time to time but there is no L

“express or implied limit upon the number of times the contract can

be altered, nor is there.‘subject to the third possibie limita-

-

tion, any ekpress restrigﬁion on which terms canvbe altered.” This
potentially unlimited variability may make petroleum and natural

gas' leases:uncertain at common law. s @§A'

An initial 1ssue arises concerning the appropriate teséabf
certainty when the Crown varies agreements pursuant to a compli—
.ance with laws provision. There are two ways to' frame the issue.

The first is by asking whether a lease is sufficiently certain if’ ‘% i

a3t

I

.its terms are«set from time. to time, by one of the coﬁfracting

+

parties. The second. 1solates the different capac1ties of the

Crown and asks whether a lease is asufficiently certain if its
. y

terms are set, from time to t1me, by a ‘third. party. wThe first is

more realistic and St is“supported by . both the theoretical\

N ?sr - \J ’ . N . v 5 i '.‘ T‘

St

R L




83. Supra m. 80,

75

)

indiyisibility of the Crown and the substance of the incorporation

by reference.

1
S
[ %3

The certainty of Crown grants has been canvassedﬂ%}rgely in

\

relatlon to variable royaltles. In A.G. Albercawv Huggard As~
sets83 the Court assumed that an analogy between royalty and

rent was approprlate and stated. "A fluctuating rent is not.

A

- necessarily uncertain - certainly not if it is mathematically

célculable, S0 as to attract. the operation of the maxim certum est -
~Sotum est

quod certum reddi potest". Thel court did not. find that the

a
e
2

Lo

“setting of the rate by the grar:r was fatal 'so the variable

’

royalty provision is insulated from an attack- based on_common law

(T . ('\

uncertainty,

A ggard Assets merelyéggalt w1th one term of the contract,

g

it may not validate a’contract where all terms are subject to

unilateral variatlon from time to time Even 1f the power ‘to vary

'glven by the compliance clause cgnnot b%’supported by this dec1-

sion, ‘the general law test of certainty merelv requires zeasonable

}..

spechlcity, or terms reasonably ascertalnable by application of-

an agreed fo-‘ula, method 5 or principle* of determlnation. ~ The

Ay

,yhether ‘the dlsc t on*of the Minister, thenregu—
the Lieutenant Governor 4in Council and the

v

ce ' @




. statutory provisions of the Mines and Minerals Act constitute an
agreed formula. The answer appears to be in the affirmative and
the Crown could also rely on principles of freedom of contract to
uphold the certainty and validity of’ 3the compliance with laws
provision. Even ° if ,the. compliance clause made the contract

Auncertain, it.is not. clearlwhether only the clause itself would

~ fall~or'whether the entire agreement would be invalidated 84 In

I~
N . 1
b

LLLL

law principles of certainty will probably pre “nt a successful
'attack upon the cbmpliance clause,.or agreements subJect to it, on

the grounds ofvuncertainty;

LN

-

Further attempts to limit the scope of the compliance clause

emphasize the relatiOnship between this provision and other leasel

'»terms and stress the unequal bargaining relationship between the

i e -]
A

84, 'If only the cowmpliance clause falls as- uncertain, variations
allegedly affected under it could not operate.as contractual .
terms. - This argument benefits: interest holders as it .

' recognizes the continued. existence of the original terms of
the. agreement and merely severs the offending c17use
An, alternative argument suggests the complete invalidity of .
the agreement by reading the original term$ subject to the
overriding right to wvary. It could efther 'cover initial
uncertainty or one, could argue- that uncertainty arises only :
upon the exercise of the right to vary. In either case the
clause strikes at the root of the contract and -cannot be ,

severed from it. If no contract exists ‘the -companies: lose .
their® interests. The only benefit from such a course, giver L 7
the right (to. surrender leases and licences, is a‘ possible ~
quasi- contractual claim based. on the benelft received by ‘the
Crown from the actions of the companies.

R T

[

s
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- Crown andbité lessees. These suggestions try to limit the scope
of variationq which .fall within the compliance clause so that
certain variations will only operate as legislative enactments,
with the possibility of. compensation for expropriated rights.

'

3. Other L1m1tation9 on the Use of the Compliance Clause

Dr. Andrew Thompson contends that because the compliance
.i provision is a contractual uncertaking it only authorizes varia-
tions to contractual terms. - He ‘draws a distinction hetmeen
'contractual undertakings‘and matters which‘affect the grant " and
argues that the latter are beyond the scope of the compliance
clause.85_ The term” of the lease, "the royalty provisions, the
grant, the habendum and reddendus prové51ons are somehow "en-
trenched" because the -compliance clause does not include varia—
tions of these provisions. JThis‘argumentyfinds some'sunnort in
the wording of the clause: to speak of it asla comoliange,mith i;
"laws" provision .suggeets that a distinctidn: should be drawn .
Ahetween the -terms of the grant and the ”laws which are external
to'it,_ But the compliance clause does not differentlate betneen
statutory prov1%10ns which affect the terms of grant and t@ﬁsef
which do not. All such terms‘are incorporated anéygrguably the

‘ é‘{; ..:,- .
power to vary’ extends to both The. rules aof cOna&ruction re-

B L

",\!\4-".7
e

7/ . : - .
quiring a_document,to be read as a whole and providing that Crown
' R S o

~ s
-

4 -
i} o : ) v 1 p K
. Ry S i S -
85. A. R."Thompson, suptra n. 10 at 31]. Lo - o
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grants are to be construed in favour of the Crown, would also

limit the usefulness of this argument.

.,h-l,‘

Dr. Thompson also builé%'upon an analogy to the legal treat-
ment of exemption clauses where _there .has been a fundamental
breach of contract. He argues that certain provisions are so

basic to the nature of the undertaking that anv subsequent altera-

tion is illegal. Suggested terms include the term of the lease,

~the rental and royalty clauses and the basic right to produce and

market. This argument seeks to invalidate changes which attempt

- to infringe upon an essentialltérmiof the lease. Thompson himself

caveats:

- . X PN - ey . : v

‘blnding force of all the terms of a written_~f§

- contract. This appeal to the protective

riﬁg when made  on behalf of o1l 'compénies_ »
. . . . 9 e :)
" which have been accepting Crown .leases for ,{ "

' many years full‘cognizant of the "fine print".

;
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"86.  Supra, f©i. 10 at 313, % .
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While this 1is true to a large extent,

imbalance of bargaining strength between the parties.

79

The Crown

superior position can be traced to its stewardship of- provinciallv

' owned resources and its power to invoke a sovereign legislative

-Crown when it grants

) g

capacity to retroactively

alter

the

terms

of 1its agreements.

-

Grantees may also benefit from a court's natural reluctance to

construe an. agreement so that one party can in effect destroy all

“

- the consideration it has purported to give.

4, Constitutional leitations and The Compliance Clause

Under the compliance with laws provision statutory enactments

become contractual terms, highlighting the dual capacity of the

resource

rights

The operation of this

clause raises the interesting constitutional questlon of whether

I

the ‘Crown can impose contractual provisions which it -could not

o

enacf:..

[y

'fIn other words, can the Crowty-in its contractual capacity

as owner of provincial resources, effect results which are ultra
B :

vires under the- constitutional delimltation of legislative powers?

This- question was more important before the Canada Act,

1982

‘extended provincial- legislative authoritv ‘over = non-renewable
resources: besp se those conétitutional changes now . expressly
e,

'

extend provincial legislative power to cover some of Alberta's

controversial legislation which some previously thought was ultra

v1rcs;;

Y

Alberta s questionable legislation included the petroleum

- production cutbacks and the condition that the Crown's royalty

B

share and the lessee s share of petroleum and pentane plus must be

._;
&)

iy

there remains a grﬁgg{‘

lﬁ
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delivered and sold through the Alberta PetroleumlMarketing Commis~

sion.s?

The ihcrease in legislative authority under the Canada\éct,

1982 does not, however, solve the issue of the role and relevéncy

of constitutional limitations when the Crown contracts as owmner.

The province may stilllattempf t6 insert cbntréétual proviéions
thch would be' beyond itg gxtended légﬁélated'cbmp;tence. Some
argue that,tﬁe~Crown may confractNéubjéct'only to the same limita-
tions dimposed on all iﬁdiviaﬁ;lé; q;mely compliance with the

common law, provinciél §tatutesf}and‘ validly enacted federal

legislation. As owner, the Crown enjoys the attendant rights of

use, enjoyment and alienation. It need not, the'afgument,runs;

‘rely on section 92 of the B.N.A. Act to suppoft the uses it. makes

of its property. . The decisions' in Smylie v. The. Queen88. and

'

80

Brooks—Bidlake89 are cited as authqfity for the_principle‘thgt f

87. M. Crommelin, supfa'n. 32 at 96 posits that constitutional
: limitations do not apply. Contra G.A. Holland "The Federal
. Case" (1963) 3 Alta. L. Rev. 393. It is argued.. that the

A.P.M.C. is, in pith and substance, a price ;>§§§§Zdevice.
See D.E. Thring "Alberta, 0il and the Constitut "ﬂg:?§3979)'17

Alts3RL,

88. (1900) 27 0.A.R. 172 at 192 'per Moss J.A.: The {
-Authority to attach to ‘the. contract a condition not

Rev. 69,

~

impossible. of performance or ugla&fql or. prohibited by an ..

existing,law.' o S

- 89. Brook Bidlake and Whittal Ltd¢ v. A.G.B.C. [1923] A.C. 450
© - suggests that the limit -to s. 92(5) is not the scope 'of the
 federal power but the actual occupation of_‘the -£ield by

L

g

I . ? ’
_/ ) " .
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an

the Crown can impdée contractual provisions even if it does. not
have the ‘power to enact such provisions in legislation. " This
technique of legislating by contract allegedly permits the provF

ince to achieve indirectly what it cannot dordirectly.

The alternative view stresses that the Crown can only impose

contractual cqﬁditﬂons that also fall within its leéislative -
_ . e " o S < _ ) .
competence. . If one ﬁelies-on the principle that oné cannot do
¥ : :

indirectly what cannot be done directly, the result is a-de facto’
_ piércing of the Crowns dual capacities. - Under either vigw;

validly enacted federal legislation binds the Crown in ight Qf
R : . T

o the province but the‘arguments‘differ:when'there'is no f

i
V.

.

existing federal legislation.
Previoud®y, terms were expressed as determinable limitations
affectisiy the lessee's estate. If. the term and method were
ever_qhgﬁgehged and held to be ultra vires the limitation
wouldﬁggﬁklf be void. The effect of a void limitation is the
invalidity of the entire grant. Therefore, lessees had no }? .
interest in questioning government measures as a successful. .
challenge would ‘only result 1in the invalidity of ‘their: *
interests, Now provisions -are couched in terms of
"conditions".. A breach would therefore require an exercise
. of the right of re-entry. or an election to disaffirm, but
9 more .-importantly, if Cconstitutionally or otherwise invalid
only the condition falls; and the ‘grant become absolute.
Therefore a court challenge would not be withéut reward in an
meritorious'case. ' . . ;

LT
o

See A.R. Thompson, supra n. 69 at 120 eg:géq. He argues that
the province can contract beyond its' legislative powers- and
questions whether contractual provisfons can be reviewed for

constitutional validity. He argues that only legislation. can

=

be so questioned.

- . ' . .
o . A . * . v

0
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" the province may insert that term. Under the.second.argument

 power through the delegation of the Mines" and Minerals Act he’

Verrault;gl There is an argumemt. that. this practice of "leg-

82

legislation.on the subject. Under the first argument the province

is free to insert any type of contractual'provision,it-desires;iin

“the same way as any owner. If‘there 1s no federal‘legislation

prohibiting'the insertion. of J.particular'contractual term then
provinc1al and federal powers are defined by the constitutional'

division ,pf legislative powers and not by whether or not the.

.. A,')

federal government has " occupied the field by enacting legislation;'f

In this way, contractual actions taken by the province as propri—

‘etor must also be supported by Jurisdiction under an enumerated

head

. D . '  “ . »‘ :"J‘ ) . . ‘
There are many reasons wﬁyf the second argument should be ¢

B

preferred /’First, it does not allow’ the f1ction of dual capac-

ities to iﬁcrease the powers enjoyed by the Crown Second, \ it

\ -

reflects the constitutional principle thateprovinc1al power is hot
augmented merely because Parliament has not occupicd the field(by

enacting legislation. Third because the Minister receives his

cannot exercise powers which are bevond the legislative scope of

90

the 4Act. This might be  a less.weighty argument in light oﬂ@{f'

the recognition of the Crown's . inherent -right to contract

L v

o~ . : [
- . e T . .
Y ) - B -

90. G. A Holland,-ipra, n. 87 at 415, | S

'91." Supra, n. 16 uéﬁ
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islating by contract" can be supported under the Cr 's prero

tive

legislation A;gcéived ~and unrebealéd in Alber
prerogative fights.

ative ;hen tho

- 83

ga=
power,?2 but some argue ' that the Crc 5 Act”3
5. Crown,

a

3
: 5

b7
b

92.

93.

94.

[4

L

If fhis legisiation abrogates the prerog-

se speclal powers’ cannot be invoked urtless they afe

G

A.R. Thompson;‘"Sovereignty and Natural Resources" (196§)“4
- U.B.C.L.R. 161 at 171 footnote 42, He argues that in 1i
..of - comments made by - Lord Asquith of, Bishipstone in A.G.~

Alberta wv. Huggard Assets the Act was not meant to apply in
v Y ' S .

Roval Hotel . "é;E-;SOS Wf{l.\thé.Courts so ‘held. I
Atkinson at 53 s . » o

"It is quite-obvious t
meaningless for . the]
‘restrictions. and limit
conditions to, -the exg¢rcise by the Crown of
powers conferred by 'a statute, if the Crown were f

Legislature to  imp

ght

See: A.G. v. De Kevser;.‘

ord -

ose

the
ree

at its pleasure to disregard these provisions, and'by

.- virtue of its -prerogative do _the very "thing
. statutes empowered it to do. . One' cannot in
construction of a statute attribute . to

Crown to} do

statute’ is passed empowering the
e _havie done

certain thing which it might ther
virtue of its prerogative, the pr
- in the statute. I confess I do

Legislature (in the absence of compelling words)

the
the

Gt it would be_useiess and .

tions wupon, and to attach

the .
an
intention so absurd. - It was suggested thact' when a

a
by

ive . is meyged
#fthink therworq._

"merg?d" is happgly'chpsen;“ I 'should prefer'to say-
that -when such a statute, expressing the will and”

‘intention ¢f the King and of the three estates of

the

‘Tealm, is passed, it aBridges the ROYal‘Pfé;dgative
while it.is.in force to this extent; that the Crown

its ‘prerogative “power to .do ¢{hat- thing is
:abayance, " S L ‘ o

- o
Fd
4 5 L . ’
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can only do the particular 'thing under’ and - in
accordance with ‘the .statutory provisions, andt tha

-
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1

expresslyrrevived and they have not yet been so revived., There =
is,{however; the argument that even prerogative powers must be

- eéxercised within the - province s proper legislative sphere.
: ‘ I =) . Co
'Therefore; whether, the government ‘acts underf a statute,_ its

[y

. prerogative or its inherent contractual capacitv its .power is

still limited by its legislative competence “d L j \

; v

In conclusion, whém the Crown relies on legislated amendments

.
\\"_
)

as’ contractual terms it is my oplhion that their constitutional

'4§;

legitimacy should be open to question. Although there are cases
and comments to the contrary, I believe that as a matter of first _ ’hV.

D
,principle the provinces should not be permitted to do something

indirectly if; they could not do it dire tly. There is no doubt.
95

a\

terms and conditions,

" -that the Crown, can impose contractual

. but’ the courts should be able to go iehind contractual terms to .

T itest for constitutional validitv

conclude that the. prov1nce should not- Fe able to impose contractn~ oo

B Lo Jn‘l. . : .
al terms it could not\legislate, even in an unoccupieﬁ field. ‘ég " g

'
¢

hus, one  can tentatively : L

. B. The Royalty Provision S - ,/ ;‘ .\

The Crown reserves a production based rovalty on all provin— S
: ‘ » o

,'*mlly owned, petroleum and naturaI gas The'Crdwn earins-,,'r’e‘;enﬁe -
[ / o . . L.
N “ N . N &

- Lt . T Tt . sl T H]
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1]

from petroleum and natural gas through the cash bonus bidding

system, yearly rental payments and its taxing powers, but most

'rgVenue/Ebmes from the royalties 1t collects as owner. As the

steward of publically owned resources, the Crown tries to maximize

its share .of the economic rents generated from petroleum and
{ "

‘natural gas extraction and to prevent industry from collecting any
Myindfall ﬁrofits" ‘whiqﬁ may result from an increased 'market
~price. The Crown has thefeforéiimposed a variable royalty rate in

" an attempt to accommodate market flulctuations.

1. The;History of Variable Royalties

fhe Alberta -govefnmeﬁt_ did . not always iﬁpose 4a variable
royaity. After the Tran;fe£ Agreement k&f, 1930, the Alberta
governm;nt imposed a.limifed royalty in an attempt to increasé its
managerial power _ovér  provincial- resources ‘and to redress ifs
peréeﬁtion thaé it was not recéiving a proper sﬁgre of petroleum
anq natural gas revenues. The petroleum.and nafural gas_ industry
was no 1oﬁger ‘in a nascént. gtage and: the relative pafgaining
pésitions. of goverﬁment“'and' in&ugtry change 'acc0rding to the -
extent to-&hich‘the resources are proven and the state of deYelop—

ment of the industry. - As the industry develops the balance of

péwer.shif:s n favour of the government.

96. T. Daintith, supra n. 57 at 3.



"The facts .of o0ill exploration and exploitatafn‘

are such as to make it quite likely that the
state will feel a strong desire for a read-

.htment‘ of .dts.. relationghip with the oil

¢ ..rv at some point in the process, by -

reason of the massive power shift which. occurs
.

at the time of commercial success in explora-

tion. Up to this time, the explérihg company

holds all the cards, even in dealings with a

government it is able to call on considerable

resources of technical expertise: it has not
only - expertise in large measure, but also
capital and the willingness to shoulder

substantiéik financial - risks of exploration,

while the govérnment lacks knowledge of the
_extent of its resources and may be in competi- .

tion with other comparable territories to

attract the company's scarce exploration
resources. With the finding of o0il in commer-
cial quantdities, however, the positions are
Teversed: the government, in a strong posi-
tion by virtue of its now. proven o0il re-
sources, isrconscious of sug%tantial profits
made or to be made by the company by‘reasoﬁ of
the favourable terms oriéinally;offered, while

the company's bargaining position is weakened

by being tied to the ihportant financial.

commitment already made, and by the fact that

other companies are doubtless ready to step -

into  1its. shoes to undertake production free
from exploration risks.- The consequent
pressures on the relationship may be multi-

plied by the influence of external factors,

such as the dramatic increases in world oil .

86

oo,



87

prices in 1973-74. ) Against this background it
is not surprising that, even in Western states
anxious to do notﬁing to "harm the global
interest of '"their" oil and other mineral
companies, abrupt and unilateral changes in
the étate—company relationship may sometimes

_ be imposed.™

It was within the context of this natural evolution,97 that

a variable royalty was imposed under the revised 1962 Mines and

Minerals Act.98 When this royalty was introduced, Premier

\

Manning personally intervened to assure companies, that despite

the new legislation, the royalty rate would oﬁly be revised at ten

*97. J. W. Brooks, "Legal Problems of Geothermal Resources" (1966)
6 Nat. Res. J. .511 at 532, T. Dainith, supra n. 57 at 3.
The following statement specifically addresses geothermal
legislation but the relevancy of its principles has a wider

application: ~
Economic standards in geothermal steam legislation
are Qf vital importance to the entrepreneur; for, in
such’ a nascent industry, risks are high and
"unascertained. Conversely, because of that same
dearth of geological and economic information, the
Government 1is chary . of tying - itself to fixed
provisions which prove to be so favourable to the
risk-taker thdt the Government . goes relatively
unrewarded for making available its land. It is
natural, therefore, that private interests and the
Government have come forward with quite different
proposals for rental and royalty terms of geothermal
steam leasc:. Nor 1is the disagreement totally
econonic. fhe Government's interests are fostered by
provisic-s allowinz for the maximum exercise of

judgment ar’ ~ere zion.

98. Mines and Mineral: Act, S.a, 1962, c. 49,

&
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year intervals. This assur-nce was intended to encourage a stable

investment climate and 1t wés reinforced by a provision in the

1962 Act imposing a ceiling of sixteen and two thirds percent on

the variable royalty rate.99

«

re

3

This undertaking and this provision /did not survive the

increased o0il prices which followed the 1973 0.P.E.C. oil embargo.

- The changed circumstaﬂceé provided the government's justification

? .
~for further amendments to the rovalty structure. ~Legally, these

amendments were effected by repealing the section of the Mines and

Minerals Act establishing the 16 2/3% ceiling and by introducing a

new royalty system which contained a supplemental production based

100

royalty.

99.

100.

" A.R. Thompson, supra, n. 69 at 3.

‘

The Alberta governme&t’ first offered lease holders a tax
incentive to renegotiate their leases and assume the higher
royalty rate. Few lessees did so and in 1973 an amendment to
the Mines and Minerals Act was enacted which declared that
all maximum royalty provisions were void. This section is
found in the current Act. Section 113(4) provides: :

(4) Any provision contained in a lease of petroleum
and natural gas rights, natural gas rights or
petroleum rights granted by the Minister  before
December 14, 1973 and stating : -
(a) that the maximum royalty on the petroleum
during the first term of the lease shall not
exceed 1/6 of the gross recovery from the lands
described in the lease, *
(b) that the maximum royalty payable on the
petroleum and natural gas during the initial
10-year term of the lease shall not exceed 1/6
of the production obtained from the location,
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“l

2. Royalties and Constitutional Limitations

\

It was argued ‘that the government could not rely on its

v e

contractual power to amend the lease for increases beyond 16 2/3%,
despite the presence of a variable, royalty provision and the

compliance withi laws clause. The afgument was premised on the
!

assumption that the contractual right to vary the royalty was
limited by the 16 2/3% ceiling contained in the legislation and

certain leases and that any increase above that level would nat be

101

valid as a matter of contract. This meant that the increase

could only operate as a matter of legislation and the question

e

LY I,

became whether this legislative alteration affected the vested

rights of lessees. To strike down the increase it was afgued that

(¢) . tHat the maximum royalty payable on
natural gas during the first term of the lease
shall not exceed 1/6 of the production obtained
from the location, or _ .
(d) that the maximum royalty on petroleum
during the first term of the lease shall not
exceed 1/6 of the production obtained from the
location,
and any provision to a like effect contained in such
a lease, 1s void.

101. D.E. Thring, supra, n. 87 at 87:

Reading the agreement as a whole, it 1s entirely
possible that a court might interpret the conflicting
'variable royalty' and 'royalty ceiling' provisions
as contemplating a changing royalty limited by the
16.6% maximum ceiling. In other words, the
province's right to vary the Crown royalty, in so far
as that right is reserved in the lease, may be
limited by the provision guaranteeing the royalty
ceiling.
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he increase over the 16 2/3% maximum was a levy which moré

closejv resembled a "tax" than it did a genuine royalty. TIf it

was a taxn, then arguably {t was ultra vires because it wa- an

example of indirect taxation. Provincial "reyalties" wer. struck

down by the Supreme Court in Canadian Industrial 0il and Gas Lr..

v. The Government of Saskatchewan,lo2 because they constitut:

102. Hereinafte: referred to as CIGOL (1977) 80 D.L.R. (3rd) 4409,

The Saskatchewan legislation attempted to divert post 1973
oil and gas profits to the government. Two essential
characteristics of the scheme were: 1) an expropriation of
certain freehold oil and gas interests and the introduction
of a mineral tax and 2) the imposition of a 'royalty
surcharge" representing one hundred percent of the 'windfall
profits".  Both amounts were a function of the well-head
irice.

T A .
Th¢ Saskatchewan Court of Appeal [1976] 2  W.W.R. 356, 65
D.L.K. (3d) 79 wupheld the surch:rge as a royalty, or
alternatively, as a direct tax, on the basis that the levy
could not be passed on to consumers by way cf a price
increase. 1t was reasoned that;aﬁ§\increase to the well-head
price would correspond{Fgly increase both the mineral income
tax and the royalty surcharge. The Court did not question
provincial expropriation powers. It is interesting to note
the operative assumption in the Court of Appeal 1is that
expropriations effected under section 92(13) gave the powers
under section 92(5) to impose royalties. It had been a point
of controversy whether all lands owned by the province,
regardless of| their source, became public lands for the
purposes of section 92(5).
The majority dicision of the Supreme Court, outlines that the
0oil and gas leases expropriated were granted by freeholders
and the rate of royalty was set. While section 28(1) of Bill
42.purported to preserve the '"rights" of these lessees, the
rovalty became the Crown rate with the overall effect that
producers on Crown lands were compelled to sell at rates set
by the Minister, were subject to a profit freeze and could
not cease production.



91

indirect taxes beyond the legislative competence of the province.

‘This argument is now of purely academic interest in light of

the augmented provincial taxing powers over non-renewahle

»

Tampering with acquired rights promrted Martland J. to the
conclusion at 561:

‘ “This Y= {royalty surcharge' thus imposed cannot,
“in w op nion, be . royalty. The royalty payable by
t'~ icssem was fixed by the terms of the lease, and

th»t Tease wis nreserved bv the terms of subsection
c&rit. It was oot expropriation byfthe Crown
but a ta» v~ . ‘the lessee's share ‘to which he was

Jnwtully e -irled." (emphasis added)

Before this decision the difference between royalties and
taxes was not always clear. A royalty has been defined as a
"share in production reserved to the lessor in consideration
of the lease" in- B and B Rovalties Ltd. v. M.N.R. [1940] 4
D.L.R.-369 and:a tax is " a compulsory contribution imposed
by the sovereign for public purposes or objects. (Lawson v.
Interior TFruit and Vegetabl~ Committece [1931] 2 D.L.R. 193,
'~ The Supreme Court in GJIGOL did not attempt to set the
perimeters of either concept. The fact that the royalty
surcharge was imposed after all other existing royalties and
that it did not represent a "share", (it was a one hundred
percent levy) were important factors In deciding that.a "tax"
was imposed. The majority then held that it was indirect.

In Dickson's dissenting judgment, the tax on the expropriated
leases was held to operate as legislation because “t affected
people who had no- contractual relationship with the Crown.
The obligation was said to arise "out of legislation command,
not by a process of negotiation between free wills, resulting
in a meeting of minds." All judges agreed that the "royalty
surcharge"” was not a royalty; the difference of opinion
centered on the directness of the tax. And each judge
suggested that.the underpinnings of a veritable royalty are
consensual, This fact 1lends Ilimited support to the
contention that any variation in the royalty rate must of
necessity operate as legislation.

v
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103

resources conferred by The Canada Act, 1982. Section 92A(4)

now gives the province the right to raise moncv by any mode or
system of taxationf thereby invalidating the previoﬁé distinction
drawn between direct and indirect taxation. This new provision’

means that royaltied can no longer be challenged on the ground

that they are indicect taxes.

There is little doubt that a province can regulate the manner

~
~

and extent of the royalties derived from its natural resources.
"This is so whether rovalties are viewed as rent or more generally
104

as consideration for o0il and gas rights. It should also be

noted that the decision in A.G. Alta v. Huggard Assetslo5 upheld

the province's imposition of a variable royalty so there is little
chance that a variable royalty could be successfully challenged as

uncertain.

103. Section 92(A)(4). For a general comment on the province's

-new taxing powers see William D. Moull, "The New Constitution

and Provincial Taxation'", paper presented to the Mining Law
Institute, June 23, 1983, Saskatoon.

104. "The right of the Crown to levy royalties is indisputable"
per Culliton C.J.S. in the Court of Appeal in C.I.G.O.L.
[1976] 2. W.W.R. 356, 65 D.L.R. (3d) 79 at 95 and per Dickson
‘at the Supreme Court: "Subject to 1limits imposed by the

‘Canadian constitution the power of the .province to tax,
control and manage 1its natural resources i1s plenary and
absolute." [1978] 2 S.C.R. 545 at 574,

105. [1953] A.C. 420.
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3. The Legal Effect of Variable Réyalties

There are few remaining‘grounds o; whicﬁ royalty increases
can be attacke@t;AThe.defihitiog of royalty 1in the E!%QL case
suggests that 1t must be an essentially consensual levy which
results from the parties' lessor-lessee relationships and not from
thgir legislatpr-subiect relationship. "This means that the
distinction between the Crown's dua]~capacities continues to- be
“relevant, not for consti;utional purposes, but to determine
whether the rovalty increase is imposed as a matter of contragt or
as a matter of legislation. If it operatéssas-legislation then it

may be confiscatory and raise the issue of compensation fér the

expropriafion of vested righté.

The chances of a lessee ever successfully ﬁlaiming compen-—
sation for increased :oyalties are very slight indeed. First; the
compliance with laws clause and the variable royalty provision are
sufficiently wide to ensure that the govefnment retains the
contractual right to vary royalty rates and second, it is doubtful
whether royalty iﬁcreaées, even if imposed as a matter of legis-

lation, are truly expropriatory in the necessary legal sense.

The ‘royalty provisionsl in the Act clearly envisage that

royalties will be set from time to time.lo6 ‘These statements

106, Section 113 reads:
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become incorporated contrécfual terms in leases and are the
legislative conditions which govern "the grant of prééenf day
liceﬁécs. They iliustrate the government's commitment to obtain- X
ing its share of the available economic rent51? ;;“}elation to‘
licences, which do‘not~contéin the compliance clause,” 1t may be
afgued that the Crdwnfs express statutory power to.vafflpreveﬁts
the licensee frémnever obféining the vested right to péy a set apd
certgin royalfy. ) ,
. j?

The current coﬁtractual royalty provision found in petroleum

and ‘natural gas leases'is stated in the following terms:

iy

The lessee shall pay to the Minister
(b) a royalty on all petroleum and natural
gas won, worked, recovered or obtained

from the location, and on all products

The petroleum and natural gas pbtained pursuant to.
any agreement acquired wurnder this Part 1is subject to the
payment t- the Crown of the royalty thereon that is from time
to time prescribed by the I.ieutenant Governor in Council..

"Agreements" in s. 1 means any lease, licence, reservation,
permit. or certificate of record or any other agreement made
or entered into under ' '

(1) this Act or the former Act, or
*(1i) The Provincial Lands Act or the Dominion Lands
Act (Canada) and relating to a mineral,

but does not include a unit agreement under Part 8.
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obtained from'petroleum and natural |gas,

at the rate or rates as are now or may

from time to time be prescribed by the

Lieutenant Governor in Council; the

royalty to be free and clear of any de-

ductions. (emphasis added)’

\ . .
This provision solidifies the Crown s contractual right to

alter the royalty rate although- it is arguably superfluous due to
the general operation of the compliance with laws provision. 1If,
however; the operation of that clause was -ever limited by the
acceptance of one of the ’argumenta Iput forward in the previous
section, then the express right to vary the-royalty rate may be of.
independent value. | . |

(- The contract'ual right to vary the royalty rate is not re- ‘\‘.4
tained in licen‘cel‘agree'ments. " This dis somewhat surnrising as" R
‘Vlicences do not contain compliance. clauses. 'l‘he absente of the
.~ royalty clause' could be explained if licensees did not have -the
right to produce under their interests, but this right is expres\s—v'

ly given in s. 10 of the Regulations.\ Licensees will, however, be

P =

bound, as: subjects of the Crown,‘by properly framed rovalty<

increaseé, i.e., increasea\,whfch applv retroactixiely to all
' e 2

licences whenever granted_vgi,lgc:ensees ‘who took their interests

e - - et

subject to the legis’]aative laration of variability have no

—

ST~

"right"” to ~a fixed;.’r "'alty which can be altered‘—b'y/sub‘séuent :

\-"

royalty 'incréases. Li&msees ‘with the right to pay a fixed

NG
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‘royalty may argue that royalty increases constitute.a con&iscatbry
legislative amendment which gives them<a'right to claim compen-

sation from the Crown.

It 1is extremely unlikely,-howeier, that this expropriation
argument will ever be accepted, even in the limited cases where it

can be made. In support of this argument, a possible analogy

could be drawn with the ¢ase of A.G. for Alta. v. Majestic
Mineslo7 where the Supreme Court held that section 2 of the

‘Transfer Agreement Act prevenfed the province from imposing ‘a

royalty.  Although this case dealt with the iﬁpoéitioﬁ of a

" royalty and not its increase, one could argue that the court's

main interest was to protect the producer's right to determined.
profits under the initial agreement. The claimant would have tq .

establish that paying a fixed'royglty was a vested right and that

-

the ‘royalty increase affected that right so much that it amounted

to a confiscation of it. That is a heavier burden than showing an
alteration under the Transfer Agreement so the analogy to Majesfié

Mines may be of Iimited utility.

o

If is difficult' to 1magine a court ever accepting this

'argumeht because even though royalty increases cause direct”

decreases in profitability, it" is - hard to seéiywhy thé§' are

‘\\

-
N —

!

107. [1942] S.C.R. 402,
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o e

exbropriatory. Royalty increases are similar to tax increases as

both alter the rights of individuals but they do not fa{l squafely

within the legal requirements of an expropriation.lo8 Even 1if,
for some reason, theyv are configcatory, there is an absurdity in
requiring the Crown to pay compensation to interest holders when

" the purpose of the legislative change in the royafty rate is to

augment Crown revenue. : ' N §
- . . .~

In conclusion, the contractual and statutory provisions which
authorize royalty fevisions cannot be attacked on any significant
=1eéa1 grounds. Section 92(4A) of the Canada Act; 1982 removes the

possibility of a constitutional challenge on the grounds of

indirect taxation, the decision in Huggard Assets prevents attack

on the grounds of uncertainty, the power to vary 1s expressly
reserved and tiic.e 1is little room to argue‘that royaltj increéses
are expropriatory in a legal sense. The royaltyAprdvision‘is an
excellent example of" how a government can retain flexibility 6n an
ihportaﬁt mafter withoqt assuming-compensatory legal obligétions;
Thé e%press variébiiity of the provision prevents the need‘for
retroactive legislation and prevents the vestiﬁg reduired to

>

support a claim that rights have been exptopriated.

108. Chapter V deals with- the legal requirements for an
expropriation. oL @ '
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C. Conclusions on Contractual Variation Devices

The Alberta government has, through the comp]iahge with laws

provision and the variable royalty clause in leases, secured

I . o
e the flexibility it requires to meet

contractual means to exercis
changing societal demands. These methods are especially attrac-
tive ta the govefnment as midstream variatibns‘ can be maae to
resource agreements without rdnhing the risk of the ;ompensatory
obligations otherwise associatedv witfliaxpropriafory enactments.
The actrac;ion of these contractual provisions arises because they
prevent the vesting of an initial right or remove the élement of
compulsion necessary to support the argument that an expropriation

w

had occurred.

From.the government's viewpointbof securing maximum flexibil-
ity these contraétual provisions suffer two deficiencies. ~ The
first is proceagral becaﬁse a statutory or fegulagory amendment 1is
.required before a chaﬁge in government policy\cah'be effected.
Changes must therefore be approved either by the Legislatqre;:ghe
Liéutenant bove;nor in Council or the appropriate Ministér. This
procedural formality will not inhibit Crown flexibilit& although

it may be seen as ablimitéd safeguard promoting the judicious use

of Crown powers.

4

The second limitation js~gubstantive and results partly from
the first. It 1s difficult~to use theée contractual powers to

resolve individual disputes or to effect individual changes. In
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. most cases these powers are used to implement changes which apply

generally, or to all agreements failing within a particular class.
Thus, the requirement of a 1&giélative amendment means that the
current contractual variation device is more appropriate to cases
where the Gféyn wants to alter the royalty payments of all produc-
ers of provincially owned resources rathef than those of an
individual producef. An express power to unilat;rally vary the
terms of grant: without relying on the current incorporation by
reference technique, would promote the type of flexibilit& re-
quired on a case by case basis but waould reduce whatever:security

of tenure is presently enjoyed by lessees.

There is a third limitation to thése contractual techniques

but it is not a deficiency in the clauses theﬁselves. Théy are

contractua]‘provisions so they can only secure flexibility vis a

vis persons who are in privity of contract with the Crown. This

i

means that producers of freehold petroleum and natural gas can

only be controlled through regulatory téchniqués and not contrac-

tual ones. 'There  is nothing surprising in this fact but the

presence of the clause in Crown grants may ﬁeaq that the Crown .

will.regulate freehold petroleum and natural gas diffgrently from
p;ovincially owned petroleum and”ﬁatural'gas.> This héppened~when
the Lougheed éovernmegt announced productionvcutbacks in October
1980, in én atteﬁpt to improﬁe its bérgaining positidn,inlthe
federal/provincial negotiations over oil pri;ing policy. Produc-

’

tion was only reduced on Crown petroleum while freehold production
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was not similarly curtailed. Much of this can be e#plained by the
faci. that the proviﬁcial government was trying to rely on its
~ownership powers to justify a legislative enaétment what might
otherwise have been beyond the province's powers under the British
North America Act,f1867 but it waé also.easief for the government
torproceed in this way to avert possible claims of expropriation.
Although constitutional limitations have bgen removed by .the
Canada Act, 1982, the distinction bétweéh the techniques available

to control freehold and Crown resources continues to be an impor-

tant one,.

From the-viewﬁoint of industry, the compliance clause and the
variable royalty provisiéns put them on notice thét they must
assume the risks associated with the Crown's variation powers.,
This realization does not promote their se;urity of tenure, it
merely gives the impression of an enliéhtehed choice. The only
security enjoyed by lessees and to a lesser extent by liéensees,

: o :
results from the feeling that the Crown will not use its variation

powers regularly or in a capricious or discriminatory fashion.
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CHAPTER TV

MINISTERIAL DISCRETION

Introduction

Chapter IT outlined the general scheme of the Alberta Mines
and Minerals/Acfwand discussed the legal natufé-of the interests
granted under it. In that context, the presence and e*tent of
statutory discretion was important to determine what rights vested
in licensees and lessees. The focus was on how contractual or
proprietary rights were affected by discretionary powers. In this
ChApter ministerial discretion is studied in greater detail and
with a slightly aifferent emphasis. Discretipn is analvzed as an
administrati;e method of providing flexibility and the different
types of discretion in the Act will be reviewed to see what level
of fiexibility they attain and how they affect a grantee's securi-

ty of tenure.

Discretionary powers are said to hold a spéciaJk place in
natural resource legislation because they constitute a q;ick,\gasy
and inforﬁal way to.implement changes in government policy. Thé‘
1976 revision of>the Mines and Minerals Act extended discretionvin

many areas. At the time the Minister commented:

But I just want to point out that there's
very little new discretionary powé; in the
Act. The majority of it was already in the

g
{

Yy

N

102
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Act, in existing legislation, and 1s now being
repeated. Some 1s and 1its because 1its. so
diffiéult to foresee the variety of circum-
stances that will face a lessee, with weather,
with the depth of drilling that will be
necessary, with the new features of the legis-
lation which involve the severing of deep
| rights. It was very difficult to foresee all
the circumstances that would face companies,
to try to captu}e all thoée circumstances
within legislation. 1Indeed, you will notice
we have provided ~considerable scope for
regulations. ) Even to capture them by regu-
lation, I think would be virtually impossible.
Therefore, 1in many cases now a company oOr an
individual comes in witﬁ a set of circum-
stances anc says, look,~here'is my problem: a
bridge is out, my lease runs out, I can't get
4n the location. The circumstances can hardly
be described 1in legislafion or regulations,
and discretionary rights for the minister
appear to be the onl& way to deal with those
109

circumstances.

Discretionary powers currently exist in the acquisition of leases
and licences, their terms and conditibns and form, theixbrénewal,
suspension, and termination. All discretionary powers introduce a
degree of  uncertainty into the decision-making process but some

have more drastic effects on security of tenure than others.

‘109. Mr. Getty, Alberta Hansard, May 18, 1976 at 1391.
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In this context, security of tenure means the level of

protection a grantee enjoys from the arbitrary or capricious use

“of statutory powers. An aggrieved grantee has different types of

recourse against the decision-maker. Théj basic distinction is -

i

between political remedies and legal ones ‘and I confine myself to

\ :
the latter. lLegal remedies include appeal\righps given by the

Mines and Minerals Act, judicial review, and in certain cases,

i

contract law remedies. t

For - the pu;poses of énalysfé, I ‘ask the’ general question
whether the discfetion;ry decisions of the Minister are reviewable
in light of‘thé doctrine of ministerial responsibility and the
contractual nature of his function. This is followed by a ;eview
Qf‘statutory duti€s and a sectiog on discretionary powers. I set
out the general jurisdictional and procedural grounds for judicial
review of discrgti:::}y statutory depision—makingnpowers and tie :
them to the range of dfscretionary powers under the Alberta Mines.
and Minerals Act. In this discussion the common ‘éiQis§dn of
statutory powers into execgtive, ilegislative,r judicial, anSi-
judicial, administrative and/or ministerial functions 1s avoided
as much as poésible. This division does not add to tﬁe analysis

as the classification of powers seems to depend more.on whether or

not the courts wish to review the decision rather than on any a

i
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priori basis.110 The purpose of this Chapéer is to focus on the
manner in which administrative remedies affect the interplay
between_flexibility and ‘'security of tenure without canvassing the

entire field of administrative law.
: P

A. The Reviewability of Ministerial Decisions

1. Doctrine of Ministerial Responsibility

When decisions are entrusted to'Ministers_éf’the Crown it is
important to distinguish whether theekinisteg is acting as an
agent of the Crown or merely as the designated repdsitory of a
statutory decision—making power. ‘if.hg is acting for the Crown,

the doctrine of ministerial responsibility may sometimes be used

to insulate his decision from judicial review.

!

111

-In Florence Mihing Co. v. Cobalt Lake Mining Co. Ltd.
the judge, when. asked to determine why the minister had not

granted .a timber license, remarked:

"I refused at the t?iai'to compel the Minister

to say why this sale was made as it was, or

110. S.A. de'Smigh, Judicial Review of Administrative Action J.M.
Evans ed. (4th ed., 1980) 281. For a discussion of whether
legislative function can be reviewed see the section on the
Minister's Power to Order Production Cutbacks at . pages
155-161, especially footnote 192.

111. (1909) 18 O.L.R. 275 at 278.

-



106

why the plaintiffs did not receive a patent.
In my view, the advisers of His Majesty are
not responsible to the Courts for their
official acts and.advice. They are responsi-
ble to the Legislature and to the representa-
tive of His Majesty, and in the last resort to
the people; but the Court has no right on such
a record as Eh;s to ask or to consider the

motives actuating any Minister of the Crown."

It is often difficult to determine when the Minister is
acting as a representative of the Crown and when he is acting as a
persona designata under a statute. In one case the subject matter

of the power was determinant. In Re Fisheries Actl‘12 the court

refused to review the Minister's decision because it involved the
ownership and leasing of public property. This case could be
extended to mostlof the Minister's decisions under the Mines and
Minerals Act because they concern the disposition of provincially
owned petroleum and natural gas, but it is unlikely that the
subject matter of the power will be, the only variable considered

by the courts. The present attitude of judicial activism suggests

the courts would not create a broad category of powers beyond

judicial review.

112. [1926] S.C.R. 457, See also A.G. Can. v. A.G. B.C. [1930]
A.C. 111,
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In recent times, courts have tended to treat all statutory
powers, including those enjoyed by the Ministers, as forming part
of a continuum, with judicial determipations at ong end and
political decisions at the other. They treat the Minister's
discretiénary powers as reviewable on the same jurisdictional
grdunds as other decision—making_powefs by withdrawing the blanket
immuriity of ministerial responsibility and classifying the ﬁinis-
ter's powers as statutory powers and not as prerogative ones.ll‘3
Ministers of the Crown are theoretically bound to exercise stat-
utory discretion according to the same ‘principles which govern

inferior officials.114

The growing judicial trend to review all types of .decisions

has even extended to certain matters ‘touching the Crown's

113. For a recent example of a strict approach see Calgary Power’
Ltd. v. Copithorne [1959] S.C.R. 24 where the Supreme Court
refused to review an expropriation order made by the
Minister. In the course of his judgment Martland J., stated
at 33: o

. . . his decision is as a Minister of the Crown and,
therefore, a policy decision, taking into account the
public interest, and for which he would be answerable

only to the legislature . . .

Even if one was prepared to argue that the Minister was
acting as a Minister of the Crown it may be possible to
confine that status to the granting or refusing of the
interest and its terms and conditions and not every decision
taken during the course of the lessor-lessee relationship.

114. H. Molot, "Administrative Discretion and Current Judicial
Activism" (1979) 11 Ottawa L. Rev. 336 at 340.
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preroga;ive\powers; Traditionally, courts only reviewed decisions

taken under the prerogative if they were beyond the scope of the

11 ' ‘
‘power. > It now appears that there 1is .a movement to review

‘ ’ 116
them in much the same way as other statutory powers.

The House of Lords décision in Padfield wv. Minister of
Agriculture117 shows a retreat from the immunity of ministerial
responsibility.118 The éourt interpreted a subjectively worded
statutory power as a AUCy because it believed the pufﬁoses of\E?e
act would have been frustrated 1if phe Minister could have elected .
not to exercise his power.. Tﬁe Minister justified hisﬁréfusal to
exercise ﬁis discretion on the ground that'ﬂe was'Eqncerned with
the possible po}itical éonsequences which‘may have arisen~haa the
power been exerciséd. The House of'Lords reviewed the Miﬁiséer's
decision despite this reliance on the publié policy aspects of his
decision-making powers., They held that 1if thg Minigter\ was

actually motivated by political concerns, rather th%? the merits

of the individual application, then his mind was effected by

115. A.R. Lucas, infra n. 119 at 19.

116. Henry Molot, "Administrative Discretion and-Currenf Judicial
Activism'" (1979) 11 Ottawa L. Rev. 337 at 342. .

117. [1968] A.C. 997.

118. Canadian courts have tended to follow the initiative of
Engliéh courts in administrative law. See D.P. Jones, '"The
Supreme Court of Canada and Administrative Law" [1975] 14
Alta. L. Rev. 1. ‘ : i
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irrelevant considerations which would provide a ground of review,
The court's reasoning on this point illustrates how far it has

retreated from immunity.

However, the doctrine of/hiniste;ial responsibility 1ingersy

s

and 1its remnénts are st{ll/felt aé discretidﬁafy_decisions édge_
towards the poiitigai<?end of the éontinuum, because Canadian
courts. remain reluctant to review decisipns/ witﬂ ldrge. public
policy,cﬁébonents. The'ddétrine somefimes willlnot prevent review
‘ buf it may affecﬁ its scope.’ Tﬂe courts often treat decisipns of
.tﬁe_Minister éomewhat-diffeieptly from decisions of other stétuto—
ry decisién—makérs even when they‘révieﬁ them on jurisdictional-
grouﬁAS. Therfollowing quote éxﬁlainé why Fhis-confinues to be

the case'déspite the general widening of judicial review.

Vel

.They are elected officials and they impart a
political aura to any decision made, particu~
larly statutqry“deciéioﬁs:thaq ére an element

of, or are related to, fbroader-vmattérs of"
govefnment:policy.‘ This;ﬁéint‘is difficﬁlt to
articulate and e;en more difficult to demon-
strate. Buﬁ it 1is arguable that courts in
effect demand- a higher -standard of vpersbns
challenging statutory ﬁiniéterial .degiéions. : O
The problem is complicated by the fact that -
‘Ministerial statutory .powers are often con-
ferred broadly without decision criteria or
even without indication .of the _éoverning

'bolicy. In these circumstances; it may be.
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+ difficult or dimpossible to determine the

"proper" decision or to confidently identify

: 119
relevant or irrelevant considerations.

It may therefore be very difficult for the government to claim
that "the Minister's discret&onary powers are beyond the scope of

at least a modest judicial review.

2. Are the Minister's Powers Under the Mines and Minerals

: Act‘Regulatory?

There is a distinction between the,coqtraétualbaﬁaladminis_
trative remedies available to a granfee'eveJ though phepbpération

&

of the cqmpliance clause: tends to blur this distinction, e.g. 1if
the Minister were to terminate a lease for an improper reason, the

lessee would -have two types of remedies:  he_cou1d pursue the

Crown for breach of_contfact,120 or he could attack the deéision

B

119. A.R. Luc£s; "Ministerial Discretion in Natural Reséurce
Development", paper presented at a conference on thng&blic
° Disposition of Natural Resources, Banff,.Aprilf1983laf 20.

- 120. The Crown can sue and be sued. At one point the Crown
enjoyed special immunitiés and privileges . in the courts. of
the realm. The adage that the King could not.be sued in his
own court led . to the adoption of a petition of right system™
where a potential plaintiff was obliged to secure the consent
of the Crown before his suit could be'entértained. Petitions

- could, -and in the event of a prima facie case would, be
awarded where' a breach of-. contract was. claimed. Most
procedural impediments have been removed by the Proceeding
Againist . the Crown Act. R.S.A. 1980. C.P,~18, Section 26

. abolishes proceedings by way of petition by right. Section 4
allows proceedings to be taken directly if under the previcus
system. the claim could be enforced by petititon of right,
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as Being beydnd the Minister's statutory powers. In either case,
the wrongful cancellation would be‘open to judicial censure. In
tﬂis Chapter only the grantees' admiﬂistfative remedies are
~studied but most types of mihisgeri&iﬁ\decisions, except‘ those
.iﬁvolving a refﬁsal to grant an.;iﬁéerest, méy also constitute

contractual breaches.121

A further question arises concerning the relationship between

.~ an interest holder's administrative and contractual remedies: are

ﬂ'tﬁeﬁ incorporatedb statutory - lease terms both contractuél and
statutbryiproyisiéﬁs so that a lessee has alternaﬁivénremedig. or
are the.incorparated provisions only contractual terms thch'fhé
_Crbwn imposes_aé a cohtracting‘party? If thg lgéalvOPeratiqn is
entirely con{?actual'wthen :a lessee ﬁay not have administraﬁive

.remedies. Another way of asking 'the same question is to_consider

whether the Minister's powers ﬁqger the Mines and Minerals Act are

regulatory in the sense necessary for judicial review.

v : ’ 5

%

In his recent article on Ministerial Discretion and Natural

Resource development, Professor Lucas draws attention to what he

subject to a .fiat. Where there existed an -express power to

contract, as in the Mines and Minerals Act, there would have

been no problem in maintaining a petition of right,

121. There are no contractual obligations in the decision ;gﬁg%&ﬁﬁ

or refuse an iInterest. ; L

°

»

S+ P e be
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122 He asks whether

calls the 'Praperty-Regulatory Interface".
the Crown's ownership of petroleum and natural gas means that its
powers flow from its sﬁafus as.an owner and not as a regulator.
If the Crown acts only as an owner then its powers would be
contractual and would not attract the application of administra-
tive law principles. This grey area between governﬁent regulation
and 1its contractual rights is highlighted in four recent de—

"

cisions.

<

In Cordsen <2 Greater Victoria Water Districtlz% the court
held that a public body could prevent a contiguous landowner from

tresbéssing on its property, without followirg the procedural

r - %

principles pf fairness, because that typs of decision. could

[ R

lawfully be’ made by any lahdg;ﬁer. This reasoning suggests the’
existence of cerpéin powers which the Crown exercises exclusively

as an owner and which are not therefore open to judicial review.

e

/

N

The courts ;ére, however, willing to see government actions

r IS
as matters of regulation in two of the other cases. In British

Columbia Development Corp. v. Karl A. Friedmann Ombudsman and A-G

B.C.124

the British Columbia Court of Appeal held that the

122. A.R. Lucas, supra n. 119 at 7.
123. (1982) 134 D.L.R. (3d) 456.

124, .(1981) 130 D.L.R. (3d) 565 rev. (1982) 139 D.L.R. (3d) 307.

Q‘q
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decision to refuse a Crown le: se was a "matter of admiﬁistration”
and therefore, within the ombudsman's jurisdiction. | The court
felt that the determining féctor‘was whether or.not the’decision
was, made under a governmental  power, Simjlarly; in‘Re Turcotte
and Nolan125 thg court classified the power .to grant or refuse
- placer'rleases as administrative\ and required adherence to the
dictates of procédural fairnéss‘although it didinot\e¥p?essly base

its decision od that ground.126

An interesting case. is Maligne Buildings Ltd. v. The

Qgggg,127 because it dealt with éeﬁta; incfeases for leaées of
Créwn lands.. The leases gave thé'Minister of Northern Affairs the
power to set the yearly.rental at fixed intervals. The Minister
exercised fhis power in March, -1980. The 1esseeé chalienged the
’increase on thg gfound’that the decision 1ackedvp;océdural'fair—

ness. The Federal Court rejected the challenge at p. 709 because:

" . . . in my view the Ministef's‘decisicn to

~ increase'thé ground"rehts was not the type of i
adﬁinistrative.decision upon which Courts have
recently placed an implied dﬁty to act fairly,
. that 1s a duty to adopt and follow certain

125." (1981) 130 D.L.R. (3d) 562.
126. A.R. Lucas, supra n. 119 at 9.

127. (1982) 131 D,L.R. (3d) 704.
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fair administrative procedures. The minis-
terial decision was a purely contractual
matter arising from the leases between the-

parties."

In the Maligne decision the power to increése the rentals was
found only in the lease and not in the Nationa' Parks Act,‘which
was the relevant statute. -There was, theveiore, no stétutof?f
provision or~regulatory decision which coﬁld{have been reviéwea.
This case cannot therefore, stand'fpr the géneral proposition that

the terms of a Crown grant cannot be attacked on administrative

law  grounds.

‘These four cases illustrate the iﬁportance of the ”prdpefty—
regulatory interface' but do not resolve}any of fhe issues'raised
by it. It is my opinion that decisiong,taken qnder'the Mines and
Mingrals Act ha?e a separate gxistence as regulﬁ;oty.matters and
should be reviewable a: such. Theré is a 'legal and theoretical
distinction between regulatory powe;s and contragtuai provisions
despite the incorporation by reference effected under the compli-
ance clause. ..The distinction should notlbbev blurred for the
purposes of judicial review, especiall& if it would limit a
grantee's. remedies. When a grantee seeks judicial review gf-a '
statutorv power he should not be declined a remedy merely because

the Crown claims it acts as an owner and not a regulator.
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There is another aspect of tﬁe "property-regulatory inter-
face" worthy of note. It has been argued that one effect of the
compliance’ with blaws provision’:is to placef the\ Minister's vde-
cisions beyond the purview of judicial review.128 The lessee's
conttactual consent toiunilatepal variations is said to_ prevent
attack on the basis of administrative law principles as well as
contract law principles. This argument ‘is not Qery a£tract;ve
because it would leave lessees withéut administrative remedieéma;d
it fails to recognize the separate gxistencé of the Minister's
Mines and Minerals Act powers as regulatory pro§isions. Even 1if
/',q;e_accepted,the prémise of this argument one could argue that the
cbﬁSent of’]essees under the .compliance clause only extends to
decisions within the Jurisdictional and procedural confines of the

Minister's power. Thus, the compliance clause would not validate

an ultra vires regulatory decision as a binding contractual term.

_ The doctrine of ministerial responsibility and the "propérty—
regulatory interface" illustrate some of the differences'between
decisions taken-under statutes like the Mines-and Minerals Act and
the decisions réviewed in the typical administrative.la& case.
Generally, ‘cohrcs réview decisions of administréxive itribunals

which do not poséess'residual powers but this chap: - deals with

128. Peter Schmidt, "The Crown as Contracting Party as Affected by
Ministerial Discretion" (1965-66) &4 Alta. L. Rev. 358 at 362.

»
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Ministers who grant private rights in public property. VWhile the
particular political and contractual aspects of some of their
cecisions should be acéommodated,vit is my conclusion that the

"discretionary powers of Ministers should generally be accorded the

same legal treatment as statutory powers granted to other decision,

- makers.

B. Statutory Duties

.Legiélatidn which grants statutorv decision-making powers
must specify to whomv%he power is given and the iimits of his
jurisdiction. © If a rgpository of a ldecision—making ﬁower acts
outside of his juriédiction the decision méy be reviewed by the -
courts and quashed. All bersons who exercise stétuﬁory decision-
making powers are'pnder a legal dpty to act in a.spécific way but
the scope and intéhsity of the duty‘varies actording to the type
of decision-making p;wérs granted.lzg" Powers can either  be
mandatory‘or discretiona?y.' Mandétory powers include cases where
the '"Minister shall" dé something if certain circumstances are
present. The judgment of the decision-maker has little or no

relevance for a decision ‘expressed in terms of a.mandatory stat-

utory duty.

129, J.H. Grey,- "Discretion in Administrative Law", (1979) 17
Osgoade Hall L.J. 107 (1979) at 109. :
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‘A statutory duty may essentially take one of two forms.

Firét;.thé decision-maker may merely beAuﬁder a duty to exercise
“his jurisdiction. If he refuses, he may be compelied to do his
duty by an order of mandamu5130 but'the order will only f&rce
him to exercise his jurisdiction, it will not teli him how it
should be done. This occurs when the_ statutelbsays 'that the
Ministerrshafr‘deﬁide but the content of the *decision is within

the Minister's discretion. An example of this can be found in s.

101:(2) which outlines how leases can be extended beyond their

"

primary terms. It reads:

If the lessee fails to make an applica-
.tion wunder subsection (1) within the time
presciibed in that subsection, the Minister
shall decide the part or.parts of the location
to be'cﬁntinued or further continued under the

lease, as the case may be. R

a

Thus, an order of mandamus would require the Minister to.ﬁake a
decision but it would not outline which parts of the location
would be continued; that decision is left to the discretiog of the
Minister. This gives énly limiéed security to aggfiebed interest

holders because a court will not substitute its discretion for

130. David J. Mullan, Administrative Law (2nd ed. 1979) ss. 174 et
seq. Hood  Phillips, Constitutional and Administ-ative Law

(5th ed. 1973) 542,
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that of the Minister.. Mandamus 1s a coercive weapon but 1t is

onlj of limited utility where this type of statutory duty exists.

An interest holder may request mandamus if he can show that a
statutory duty vested in the decision-maker, that the duty was
owed to him, and that the decision-maker refused to do his duty or

did so improperly. An attempt to. make such an argument occurred

in the Saskatchewan Court of Appeal in Re Central Canada Potash et

al v. Minister of Natural Resources of Saskatchewan131 wherekthe

‘plaintiff sought an order of mandamus compelling the Minister to -
give a production licence for the amount of potash it had initial-
ly applied for and not for the lesser amount actually granted by

the Minister. In rejecting the writ, the court stated:

Neither the Mineral Resources Act nor the’
‘Regulations thereunder impose a peremptory
duty on the Minister, or create a legal right
in the appiicant to obtain a’ pfoducing 1i-
‘cense. The duty of the qiniSter,'both under"
theVAct and Regulations, is to the Crown and.--
not to the 'producers. Under these circum-

stances mandamus does not lie

The second type of statutory duty gives gréater security to

interest holders becauge 1t imposes the duty to decide in a

131. (1972) 32 D.L.R. (3d) 107, upheld (1973)_ 38 D.L.R. (3d) 317.
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specified way. Interest hqlders, as the beneficiaries of the
duty, could require its performance in kind. The second type of
statutory duty differs from the first because interest holders are
given a legally protected right to a given result 'and not merely

the right to a deéision.

Mandatory statutory powers tie the hands of government
of . lals binding them in a legally enforceable ﬁanner and are
mdesirable from the perspective of a government seeking'maximﬁﬁ

cexibi Try., It is thereforg not surprising that few deqisioné
under the Alberta Mines and Minerals Act are mandatory iﬁ this
seconi sense. Instances where the Minister '"shall" effect a
particulaf result are limited to.relatively mundane matters and do
‘not extend to tHe'factors which .govern the nature of an interest

holder's rights and therefore his security of tenure.132

C. Discretionary Powers

Discretionary powers force 'a choice between alterna-

tives.l33 They presuppose that there 1s no uniquely right

answer and require the decision-maker to use individual

132. See section 17(1) concerning certificétes of title and s.
18(1)(3) concerning fees which appear as isolated instances
~of duties which are mandatory in this second sense.

133. Julius H. Grey, '"Discretion in Administrative Law" (1979) 17
Osgoode Hall L. J. 107 at 107.
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judgement.134 The sovereign legislature may elect to regulate
through the judgement of a designated decision-maker and this
makes the courts reluctant to intervene and substitute their

discretion under the guise of judicial review.

- Most writers note the increased use of discretionary powers

as a regulatory tool, especially in natural resource legis-

1ation.135 Modern legislation contains more discretionary

powers, drafted in increasingly wider terms. Despite the apparent

breadth of discretionary statutory powers they are subject to

certain inherent limitationg. The best statement of this princi-

ple is found in the landmark case of Roncarelli v. Duplessis: 36

In public regulation of this sort there
is no such thing as absolute and untrammelled
"discretion'", that is that action can be taken
on any gtround  or for any reason that can be
suggested td the mind of the administrator; no
legislative Act can, without express language,
be taken to coi.template an unlimited arbitrary

power, exercisable for any purpose, however

134, J.M. Evans et al, Administrative Law Cases, Text and
Materials (1980) 601.

. -3 i
135. A.R. Lucas, supra n. 119 at 1; A.R. Thompson, supra n. 69 at
17; Raymond D. Schachter, "Controlling the Ministers" (1978)

16 Alta. L. Rev. 388 at 388.

136. [1959]1 S.C.R. 121 at 164,
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capricious or irrelevant, regardless of the
nature or purpose of the statute. fraud and
corruption 1in the .Commission may not be
mentioned in such statutes but  they are always
implied as exceptions. "Discretion" neces-
sarily imposes good faith in discharging
public .duty; there 1s always a perspective
within which a statute is intended to operate;
and -any clear departure from its lines or
objects is just as objectionable as fraud or
corruption. .

<

1. Judicial Review of Discretionarv Powers

Decision-makers with discretionary powers must therefore stay

137

within the confines .of their. jurisdiction. The Minister's

jurisdiction under the Mines and Minerals Act is therefore subject

to substantive iimitations of vires and procedural limitations of

fairness. In this section 1 present the basic ﬁrinciples of
judicial review as a prelude to a discussion of their -application
to the discretionaty decision-making powers under the Mines and

\Minerals Act in the following sections.

*(a) Jurisdictional Grounds

All discretionary powers must be exercised according to law .

and 1increasingly courts refuse to recognize the existence of
. . v

"unfettered" discretionary powers and require that decision-makers

N

137. J. Grey, supra n. 133 at 1.



122

respect the boundaries of their jurisdiction.138 Reviewable

defects include the failure to acquire or exercisg_jurisdiction‘
properly.139 In judicial review, the courts address the narrow
issue of whether a particular decision is authorized by the

" statute and not' the larger issues of whethér it 1is correct or

\
fair.

The courts have formulafed many principles which help deter-
mine whether a decision 1is within the jurisdictioﬁ of the

decision-maker. A good'summdry of the applicable principleé is

found in the following passagg:lAO

In generai, ‘a discretion must be exercised
onlv Sy the apthority to which it 1s commit-
ted. That authority. must genuinely address
itself to the matter before it; it must not
act underA thé dictation of another body or

disable itself from exercising a discretion in

138. In Padfield v. The Minister of Agriculture, supra n. 116 at
1060 Lord Upjohn states that discretions can- only be
"unfettered" in -the sense that 1if the Minister is acting
lawfully then the courts will not intervene.

139. For a general discussion of possible defects see R.A.

Macdonald and M. Paskell-~Mede, "Annual Survey of Canadian

- Law: Administrative Law" . (1981) 13 Ottawa L. Rev. 671,

‘There are sometimes procedural-type requirements before .the

Minister will be: said to have jurisdiction. See sections
10(1)(g), 100(7), 103.1(5) and s. 104, -

140. De Smith, Judiéial Review of Administrative .Action J.M. Evans
ed. (4th ed., 1980) 285. S :



each .individual case. Tin  the purported
exercise of its discregion it must not do.what
it has been forbiddeW to do, nor must it do
what it has not been authorized to do. It
must act in good‘faith, must have regard to
all relevant considerations and muét not. be
swayed by irrelevant considerations, must not
seek to promote ‘purposes allen to the letter
or to the spirit of the legislation that-gives
it power to act, and must not act arbitrarily
.or capriciously. Nor where a judgment must be
made thet certain facts exist cen a discretion
be validly exercised on the basis of an
.erroneous assumption ebouﬁ those facts,

‘These principles aﬁg criteria are not mutally exclusive and

often decisions can be anSrioned on multiple and interrelated

~

grounds. The recent“tendency is to support claims of excess or

T
abuse of jurisdictionf%y—felying o™ particular prihciples which

have been conttavened There is, however, a movement towards an

all—encompassing approach which focuses on thevoverall_"reason—

ableness" of the decision.141 - Despite this movement, ptests

~
RN

based on individual principles still predominate as unreasonable
decisions' can usually be attacked on the alternative ground that

the decision-maker was directedbby improper motives or irrelevant

considerations.

l

|

‘141, -J.M. Evans et_al; supra n. 134 at 623 and\698.
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The'déciéionfmakér must exercise his discretion in accordafice
with statutory ;nd reéulgfor§ requirements. These ~requirements
may be 'prpcedural or substa five but they must be mandatory,
réghér than pefmissive,ﬂ before their contraventiog will affect
jufisdiction. -The'c0urt deci§é§ whether é'reQUifement 1s mandato-
ry .or permissive by reference to the Qording aqd purpose of the
enaciment. An interest hélder farél .benéfigs>from the Minister's
failure to.adhere.to{mandatory requi;égsnts.because the'result

would often be that the interest wouid be Jﬁ;d;'

\
),

\

. ‘ &
In Cugden Rutile v. Chalk142 the empower}pg statute provid-

ed that the Minister "may" grant a mining lease but the grant

‘purported to convey the right to obtain a 1easé by providing,

. inter alia, ﬁha; the grantee 'shall be entitled . . . to have

granted to him . . . a mining lease." The grantee attempted to
enforce this covenant by specific performance but the Privy

Council held that the covenant was void because it was beyond the

‘Minister's statutory powers. The 'statute gave the Minister a

discretion to grant or refuse the lease and he could not, even by =

his own undertaking, impair that power by the terms of a grant.

The Privy Council stated:143

.

‘

142, [1975] A.C. 520,

143, 1d. at 535.°
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[}

It is clear in their Lordship's opinion, that o
any attempt byrthe Minister to bind himseif in '
advance, before the occasion for taking the
statutory steps, making the statutory de- ‘
cisions or ;xercising the statutory dis- . ’
cretions. arose, to .grant a speclal mineral
lease, would .be completely outside the Minis-
ter's statutory powers . . . No contract

coﬁldﬁfefter his duty to consider all these

matters.
L

~

Similar comments on the limiting effects of a mandatory

statutory provision can also be found in the Supreme Court deci-

sion in Nicholson which will be discussed later in %ﬁ&s chap-

]

“tgt.144 This‘decision establishes that the Minister must comply

,f””@ithrmandatoﬁ{ statutory requirements. The effect of this deci—

sion is that ldcences and leases granted for more than the stat-

utorily prescr%bed “duration, or which contravene otHer mandatory

provisapns of the Mine9~an§lMinerals Act would be beyond the power

\

\ :
of .the Minister and therefore void. Other mandatory provisions

.‘;5§'Ama§ include the variable royalty provision in section 98.

A\

¢

Decision-making powers are also restricted by the broader

pfinciple that they must be exercised in accordance with the

N ' _ |
144, (1978);88 D.L.R. (3d) 671_at 676. Chief Justice Laskin said
that the express reference to an eighteen month period in a
Regulation excludes any inconsistent contract.
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purposes of the Act under which they are given. In Heppner v. 1n

Minister of Environment et 31145 the court struck down an order

in ~council establishing a reétricted ‘development area (RDA)
because the Act only.gave the power to establish RDA's for matters

‘]pertaining to the environment and not for the council's stated
purposes of establishing a transportation and utility corridor.
This decision of the Alberta Coﬁrt of Appeal requires that the

main . purpose of regulations must bear directly, and not‘merely'
incidentally, on the purposes of the act they were passed un-

der.146

)

Similarly, in Re Athabasca Tribal Council v. Amoco Canada

Petroléum147 the éﬁpreme Court Qas faced with the problem of
defining the scope and purposes of Alberta's 011 and Gas Conserva-
tion .Act148 and Energy Resources Conservation Act.149 They

limited the powers granted under those acts to matters "exclusive;

ly concerned with the development of energy resources'". The

statutory powers . could not, therefore, be wused to impose

145. (1977) 6 A.R. 154.

.}46. R.D. Schachter, supra note 135 at 393,
147. (1981) 124 D.L.R. (3d) 1. |

148. R.S.A. 1980, c. 0-5.

149. R.S.A. 1980, c. E-11.
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fequirements promoting the development and social welfare of

native peoples.

This decision illustrates the overlap between judicial revieﬁ
based on imﬁroper purpose, mandatory requirements, irrelevent
considerations and improper motives. The bpfinciple that the
purposes of the Act must be respected is not limited to matters of
delegated legisletion, it also extends to statutory decision-

making powers.

The basic concepts outlined above will guide a court when

reviewing a discretionary decision on jurisdictional grounds.

(b) rocedural Fairness .

Statutory decision—makere are under a legal duty to use
procedural safeguards when their decisions‘may'affeet the rights
or iﬁterests of citizens. ~The conten; of that duty may be defined
according to the priﬁciples of netural justice or those of fair—‘
ness, depending upon how the court classifies the decision-making
‘pewer. In either case, a procedural'preach should deprive the
decision-maker of jurisdictien and fendet his deciﬁidn void. This

. ' 150
- provides the basis for the court's supervisory jurisdiction. >

150. This statement may Be questionable in light of the Supreme
’ Court decision in Harelkin v. The University of Regina [1979]
2 S.C,R. 561. For a full discussion of whether procedural
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There is, therefore, no theoret -.! reason why procedural fairness
should be treated separately from general jurisdictional Iimita-
tions but the growth of this argume.t as a ground for attacking

discretionary decisions justifies its individual treatment, o1

_Before the Supreme Court decision in Re Nicholson and

Haldemand-Norfolk v. .Regional Board of Commissioners of Po-

licelsz_a plaintiff had to establish that the decision-maker was

exercising a quasi-judicial function before the procedural pro—
‘tections of natural justice applied. " The classification of the
statutory power determined the plaintiff's rights and if the power
';LS administrative, the rules of natural justice would not apply.
The Nicholeon case questioned this reliance on classifieation and

created a duty of fairness which attached to traditionally admin—_r

istrative functions.

(JV

breaches render decisions void or voidéble see David P.

Jones, "Discretionary Refusal of Judicial Review in
Administrative Law" (1981) 19 Alta. L. Rev. 483 at 485 et
_ 5eq. :

151. For an overview of the most important cases establishing the
~duty of fairness see David P. Jones, "Administrative Fairness
in Alberta'" (1980) 18 Alta. L. Rev. 351.

152. (1978) 88 D.L.R. (3d) 671.



129

In that case, Nicholson was dismissed under a section of the

Ontario Police Act153 which provided that officers who had

served less than eighteen months could be dismissed by the Board.

of Police Commissioners(if?ut the section did , not specifically
require a hea;ing. The Aéé only require& a hearing if an officer
had served for more than eighteen months. Nicholson was dismissed
within the iﬁitial eighteen month period and alleged that he had
been trgatéd ﬁnfairly because he was not told why he was dismissed
nor :was. he given the opportunity to réspond to ‘the complaints

égainst him.

‘The majority in the‘Sﬁpreme Court agreed that he had been
treated unfairly and quashed the Board's decision to dismiss him.
 Chief Justice Laskin, speaking for the majority, held that Nich-

olson could not claim the full prbcedﬁral protection given to a

constable with more than eighteen months service, but that he was

nevertheless entitled to be treated fairly, rather than arbi-.

Ctrarily. He rioted the emergence of a notlon of fairness which
involved something léss than the ' procedural protection ~of the
traditional doctrine of natural justice, and justified it in the

following terms:

153. R.S.0. 1970, ‘c. 351.

154. Supra, n. 152 at 68l.

et A a0
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What rightly lies behind this emergence 1is thé
realization that the,blassification of stat-
utory fun&tions_as judicial, qugéi—judicial or
administrative is often very difficult, to say
the least; and to endow some with procedural
ptotection while denying others any at all
would xwork injustice when the results - of
statutory decisions raise the same serious
consequences for those adversely affected,
regardless of the <classification of the

function in question.

The content of the dufy in this case required that Nicholson

should have been informed of the reasons for his dismissal and

given an opportunityv to respond.

adian administrative 1law.

I55

A duty of fairness has now become an accepted part of Can-

156 It was developed further by the

155.

156.

Mr. Justice Martland gave the decision for the minority and
held that Nicholson was dismissable, at pleasure, during the

elghteen month probationary period. He limited.pracedural

requirments to quasi-judicial functions and did not sanction
a duty of fairness for administrative ones.

See D.P. Jones, supra n. 150. He argues that the cumulative
effect of five cases establishs that a breach of the duty to
be fair can be corrected by certiorari, even if no judicial
or quasi-judicial function is involved. 'The courts now focus
on the question of whether the procedures adopted were fair
in the circumstances and not on how the decision-making power
should be classified. The benefits of this approach include,

id., at 352:

The duty to be fair is a much more robust concept.
In the first place, it ‘avoids premising the
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Supreme Court in M.N.R. v. Coopers and Lybrénd -Ltd.157 and

applied 1n relation to cabinet level decision-making in Inuit

Taperisat of Canada v. Leger.158 The. law reports contain many—

decisions . where this argument was raised but one particular
-decision 1s particularly relevant to resource dispositions under

the Alberta Mines and Minerals Act.

In Acro Pace Projects Ltd. v. Registrar of New Westminster

Land Title District159 the British Columbia Supreme Court was

asked to quash the ogjebtion of thé Attorney General to the

plaintiffs’' request 'to have unused road allowances returned to

availability of judicial review on the existence of a
quasi-judicial function, which is not a clear concept
in any event. Secondly, it openly articulates. the
question at least subconsciously asked by the courts
in determining whether judicial review should issue
for procedural reasons. And, finally, it provides an
accurate rubric forr administrators of all
" descriptions to bear in mind when exercising their
~various functions.

The five cases are Nicholson, supra n. 152; Martineau v.
Matisqui ‘Institution Disciplinary Board (No. 2) [1980] 1
S.C.R. 602; Harvie v. Calgary Regional Planning -Commission
(1979) 8 Alta L. R. (2d) 166 revg (1978) 5 Alta L. R. (2d)
301; Campeau Corporation v. Council of the City of Calgary
- (1979)- 7 Alta. L. R. (2d) 294 revg (1978) 8 A.R. 77; and
McCarthy v. Trustee of Calgary Separate -School District
[1974] 4 W.W.R. 725, '

157. [1979] 1 S.C.R. 495, 92 D.L.R. (3d) 1, 24 N.R. 163.
158. (1981) 115 D.L.R. (3d) 1.

159. [1982] 3 W.W.R. 546.
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them. Under the British Columbia Land Titles Actl60 owneré of
subdivided land may ask for the return of road allowances given at
the time of subdivision if the land is not>subsequent1y'used for
Public purposes. The request 1is made‘to_the Registrar of Land

Titles but the Attorney General retains a veto in the following

161
terms: )

"No alteration in the boundaries and no
closing or cancellation of a highwav, park or
public square shown on a plan, including a
subdivision or referencé blan deposited under
this or the former Act, shall be made under

this or any other Act if the Attorney General

opposes the alteration, closing or -cancella-

tion."

Three such requests were made by the petitioners and the
Attorney General opposed all‘thfee; He‘opposed the first petition
on.thé,grodnd that the land might be required for future use to
provide écceés to neighbouriﬁg properties; the second because the
land was of value and should require compensation if returned and
no reasons were given for the refusal of the third petition. The
petitionérs argued that the Attorney General owed them a duty of

" fairness which he failed to dischargel

160. R.S.B.C. 1979, c. 219.
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The issue facing the court was to determine the proper place.

for this type of decision on the continuum of statutory decision-
making powers. The Attorney General argued that his decision
could best be characterized as a "broad policy-oriented decision"

- I
e
where, according to the Supreme Court in Coopers and Lybrand, the

content of procedural fairmess disappears into "nothingness".1
He contended that the existence and extent of ~public policy

aspects should determine a decision's place on the continuum.

Mr. Justice Taylor rejected this formulation as too narrow

and adobted the test used in Re Rogers,163 which asked whethér -

the decision "may adversely affect the interests of any person."

He noted that it was the interference with "rights" which first

prompted the courts to intervene in administrative méfters under
the auspices of the rulés of naturai justice but that today a dﬁty
of fairnmess will‘ée 1mposed'wherg a decisién may have an impact on
a person's "legitimate interest'. This interest can be less than

a recognized legal righf:m4

162, Surpa n. 158-at\550. This classifiéation was taken from D.
Mullan, "Fairness: The New - Natural Justice"’ (1975)
University of Toronto L. J. 280 at 300. '

163. (1980) 23 B.C.L.R. 67.

164. Supra n. 159 at 551.
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While the adjoining landowner obviously
never acquires a right to cancellation. of an
unused road allowance, I think it clear, for
the purpose of finding an appropriate place in
the '"continuum" within which the doctrine of

administrative fairness operates, that he has

s
a very real '"interest", : s

This aspect of the decision will/be important when we review the
licensee's ability to proceed £o lease in the next section. In
both cases the petitioner may/ only have the right to apply for.a

result and not the right to a given decision.

It is interesting to note that the court did nﬁt quash the
Attorﬂéy General's decision on the first petition because there
was nothing to show why his statemeﬁt should not have been accept-
~ed at face value. The petitioners were not refused an opportgnity
to make a submission nor was it shown that the Attorney General
considered ir:elevant matters. The remaining two decisions were,
however, guashed. The Court felt that it was not Vfair“ for the
Attorney éeneral to consider‘Fconomic factors in relation to the 
second petition and the absenée of reasons on the third petition,
while notiin itself‘unfair,-meant that the Eourt éould not per-
ceive of‘any "f#ir"_basis on which his deéision could have been
made. B&th of’these grounds are intéresting as they suggest that
the ‘court was doing morevthan reviewing the procedural aspects of
the decision on the'grounds pf fairness ana actually reviewing the

. merits of the Minister's decision.
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] /
The doctrine of fairness Ccreates procedural requiremé;§§

based on the common law, <In the absence of express proceduraf

provisions in the statute, and sometimes in addition to them, the

-

duty dictates what steps must be taken before a person has been

treated fairly in the eyes of the law. It 1is generally conceded

that the doctrine creates only procedural duties but there are

recent indications that the duty of fairness mayABe expanding into

substantive requirements as well.

Professor Lucas argues that the Acro decision and the deci-

sion of the trial court in R. v. Industrial Coal and Mineralsl65

shows that the Eou%ts are prepared to give substantive as well as
- procedural content to the concept of fairness.1 He concludes,
however,. . that decisioﬁs should not be decided on substantive
grounds of fqirﬁess when they could equally be deéided on aécepted

principles of.abuse of discretion.

This subject has also received the careful attention of

. Professor David Muilaﬁ.167 He argues that there is no need to

165. [1979] 5 W.W.R., 102 revg [1977] 4 W.W.R. 35.

166. A.R. Lucés, supra n. 119 at 17 and 18.

167. David J. Mullan, "Natural Justice and Fairness - Substantive
as well. as Procedural Standards for the Review of
Administrative Decision-Making" (1981-82) 27 McGill L. Rev.
250 at 297.
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encourage a substantive doctrine “of fairness Secaﬁse adequate
judiéiél review 1s secured on current substantive gro;nds; Hé
- -believes that such a subs;antivé doctrine ‘is not a neceésary
extension of thé principle of procedural fairness. 1In hié‘vigw,
such an extension would either duplicate the fﬁnqtion of abuse of
discretion principles or go beyond the proper coﬁfines of judicial
reView because it lacks the deference normally ‘giéen to the
.judgement of.the decision-maker. »He does, however, argue for a

substantive head of review based on inconsistency.

In conclusion, statutdry decision-makers must adheré to’ the
‘procedural dictates of fairnéss or their decisions may be at-
tacked. The content of the duty will vary according to its prop%r
place on the continuum. of statutbr§ powers, Arguments based on
procedural iffegularity are used with ever increasing regularity

and it remains a matter of speculation whether a substantive

doctrine will eventually evolve.

2. - . ‘The Scope of Judicial Review

The scope of the court's power to review discretionary

decisions depends- upon certain identified factors. They in-

168

~clude: 1) the wording of the discretionary power, 2) the

_subject matter to which.it is related, 3) the character of the .

168. De Smith,'sugra n. 140 at 281.
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authority to which ig is entrusted, 4) the purpose for which it is
conferréd,'S)\the particular ciréumstances iﬁ which it has iﬁ fact
been exercised, 6) the material available to the éourt, and 7)
whether alcourg is of the dpinion that ‘judicial iﬁtervention would
be;in the public interest.

Discretionaf& mowers-under the Mines.énd Minerals Act are
granfed iﬁ so.many varied ways that it may be difficult to con-
strue the different formulations as meaning different things. In

many  cases the Minister '

others the grant is wider: he "may in - his ,discretion;"179

exercise a power. Sometimes the exercise of a power depends on

171

the "opinion of the Minister", the Minister‘; . termina-

tion,”2 the terms of a given :cction173 or\"if for any reason

w174

the Minister considers it necessary or advisable. The

phraseology used defines the scope. cf the discretionary power as

169. This is the most common formulation. See ss. 5, 6, 8, 9, 10,
11, 24, 30(5), 31, 32(2)(3), 35(2), 36, 43.1(3), 49, 50,
51(3), 52(2), 54, 91, 92, 93(3), 96, 100(1.1)-102(1)(6), 103,
103.1. ‘

170. ss. 20(1);, 35(3). SR

171. ss. 58, 90(a). ‘

172, s. 103(2).

173, See s. 102(1) where the Minister may allow the lease to

continue in accordance wigg)this section.

174. s. 35(1).

may'’ exercise a given power,l.g' in

y -

bt v b 02 32

PRI TR o



RN LT

LT TR

138

A

the intention of the legisléture must be gieaned by comparing the
width of various p;pVisions. Provisions stating that the Minister

"may in his dis etton" come to a decision signif? greater latj-

" L

tude than p;o?isions where the "inister "may" simply exercise a

\ ‘ . ,
power.175 Ceftain( discretionary powers under thé~ Mines and

L

Minerals Act(may not,. therefore, be as open to judicial review as
others. \ .
S \

\
\’.

The scope of ju \?ia] review may also be narrowed by the very
: . N\ : '
subject matter of dispo%{tions under the Mines and Minerals Act.

The Act empowers Ministers of the Crown to grant contractual or

proprietary ‘rights in provincially resources. Grantees .are

|
1
| . N v

175. See Secretary uof State v. Tameside [1977] A.C. 1014 as
reprinted in J.M. Tvans et al, supra n. 134 at 708:

The section is framed in a "subjective' form = if the
Secretary of State 1is satisfied.” This form of
section is quite well known, and at first sight might
seem to exclude judicial review. Sections in this

form may, no doubt, exclude judicial review on what -

is or has become a matter of pure judgment. But I do

- not think that they go further than that. If a.

judgment requires, before it can be made, the
existence of some facts, then, -although the
evaluation of those facts is for the ‘Secretary of
State alone, the court must inquire whether those
facts exist, and have been taken into account,
whether the judgment has been made upon a proper
gelf-direction as to those facts, whether the
judgment has not been made upon other Q@cts which
ought not to have been taken into account. If these
requirements are not met, then the ‘exercise  of
judgment, however bona fide it may be, becomes
capable of challenge. ' :

N
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therefore seeking a privilege, 1.ef to have personal rights in
public property. The case for wide powers of judicial review is
- .

not as strong as it 1s in cases where the government creates a

prohibition and then establishes ~a licensing  power. In those

cases individuals are denied the right to .do something which, but

for the prohibition, they would have the right to do. This can be

compared' to- the position of applicants under the Act who are
seeking the fight to do something they would ot.. rwise have no
. . : N .

right to do. This difference may increase a courts reluctance to

interfere with discretionary powers pndérfthe Act.176

—

3. Discretionary Powers Under the Mines and Minerals Act

In this section I discuss the possible aﬁplication of the

principlés presented in the previous sections to discretionary de-

cisions taken undér: the Mines and Minerals Act, I deal with .

seiecped discretionary poweré,v which most directly affect the
security of ténure of licensees and‘lessees. They concefn the
Minisper's powe%s té (a) grant licences, (b) fenew licences, (c¢)
grant lgases, (d) continue 1easeé beyond théir primary term, (e)

impose production cutbacks under the Mines and Minerals Act, ()

\

|

176. See the Section on "Ministerial Responsibility" and "Are the
Minister's Power's Regulatory?", at pp. 106 et seq.

—

’
-
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>There are other discretionary powers under the Mines and"
Minerals Act and osher statutes which affect a grantee and their
cumulative effect is to introduce uncertainty into the Crown's
tenure regime. The advantages and disadvantages of discretionary
decision—makigé powers, both from the viewpoints of the Crown 1in
search of maximum flexibility and the grantees in search of
security will be studied in the next section.

i

(a) The Minister's Power to Grant Licences

The ‘Miﬁister's discretionéry power _:q_.award licences 1s -
theoretically opeﬁ to review on jurisdictional andv procedural
grounds but the content of~the Minister's 1eééi\duties may Bé very
limited at phi; stagé‘bécause of‘the contractual underpinnings of

177

this ‘type of decision. The gbvernment should be free to

decide when its resources are to be exploited. At this stage,

_ prospective. applicants have not’ spent significant funds so the

courts may not find an interest worthy of protection by way‘of

. judicial review.

It is interesting to note that under s. 4(1) of the Regu-
lations "a person is entitled to a licence where his offer for the

licence is accepted by the Minister at a sale by public tender".’

.177,_Uh1ess one is of the belief that because the Crown is the

owner of these resources then it is not acting pursuant to
regulatory powers. '
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. There 1is, however, no duty on the Minilster to accept any offer,

178 There are no stated criteria

even froﬁwthe highest bidder.
on which the Minister must base his approval so restrictions and
‘considerations woﬁld only flow from.the genéral purposes of the
Act. In the absence of an extraordinary case it is unlikely that

the decision to grant or refuse a licence will be judicially

reviewable because only rarely will combelling grounds be found.

(b). The Minister's Power to Renew Licences

\

ThelMinister's power to renew licences isblimited ﬁo licences
.granted for 'two years in the plains area. The Regﬁlations do not
épecificallynauthofize the”reﬁewal of four and five year licences
so any feﬁewal pf those interests would legally take the form of a
regrant.. Under s. 6(3) the Hinister\"méy“ extend the.term'of~a

two year licence for an .additional one year period, on the terms

- and' conditions he prescribes.

Increasingly, licénsees who have compliéd with the terms and
cbnditions 6f fheir licehqes:are denied renewals, fegr;ﬁts or the‘
‘ability to prﬁceed td4leése because of informal and restricﬁi?e:
land use designatioﬁémintrsduced:into»an area aftef ‘the licence
- has:beEn granted. “In the ﬁ#uél.ééquehce of events;'éxpléfatory

‘rights are granted»in a specific area; the Company commences its

178. This is reinforced by s. 8 of‘phe Aet., <

.

S



142

exploration program and the public becomes aware that the land
‘will be developed. Public concern often results in political
pressure to stop or curtail development. The aniSter may use his
'discretionvto gefuse licence renewals, regrants brlleéses'on the
ground that ngernment policy no longer favours developmeﬁt'in the

179
area,

This ﬁay appeaf harsh to licensees after they have spent time
and money on a location and have reported ghéirAfindings to the
government. Their activities create the expeétatiop that they
will be allowed to aevelop what they find. For administrafive law
purposes; this factual scenariovraises fhe issue of whether land
use possibilities are a relevant consideration when the Minister
e#e:cises powers conferred by the MiALs and Minerals Act and
Regulations. At first sight, itbwould seem that land use pos-
sibilities are an appropriéte consideration when the Minister

decides whether lands should be dedicated to petroleum or natural

gas activities, but the Ontario decision in Re Multi-Malls Inc. v.

Minister of Transporfation and Communicationslgp gives some

contrary indications.

179. If the land is formally withdrawn under statutory authority
- then the Minister's refusal is usually sanctioned by the
‘relevant statute und this issue does not arise. '

180. (1976) 61 D.L.R. (3d) 430; rev'd (1977) 73 D.L.R. ‘(3d) 18.
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In that case, the Minister of Transpor;ation and COmhunica—
tions refused access and.land use permits because thé proposed
development was in conflict with the Municipality'é Official Plan.
These plans are prepared under the.PIanhing Aét181 but they are
not the résponsibiligy of the Mihistry of Tréﬁsportation and

Communication. They are merely policy statements which are not

legally binding. The trial judge held that the Minister had not

been motivated by irrelevant consideration by basing his decision
to refuse the permits on the land use designations contained in
the Municipal Plan. In his view, the Minister was not only the

"head of a department, he was also a Minister o. the Crown. -This

meant that he was not limited to the purposes and considerations

' : i
consistent with his statutory powers under the Public Transpor-

_tation and Highway ‘Improvement Act,182 but that he was free to

consider éﬁy matter on .which his advice might be squght bY.the'

Lieutenant Governor, including thé'municipal plan.
N
This decision was reversed on appeal. Mr. Justice

‘Lacourciere noted that the Minister's discretion extended to three

matters: 1) he "may issue permits'; 2) may impose "such terms and

conditions as he considers proper"; and 3) he "may in his dis-

cretion cancel any such permit at anytime." The different wording

181. R.S.0. 1970, c. 349.

182. R.S.0. 1970, c. 201 as am.
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suggested that his discretion to issue permits was narrower than
his other powers. The judge held that the Minister vas acting as

a persona designata and quashed his refusal because 1t was based

‘on extraneous, ' irrelevant and collateral considerations, The
purpose of the Act he administered was to generaliy control

traffic and not to ensure proper land use planning.

bAn analogy can be drawn between this' decision and the hypo-
thetical licenée renewal case suggested. Following the reaséning
in Multi Mall, alternative land uses may not be a proper consid-
eration bgcausg the Minister's powers under the Mines and Minerals
Act are intended to serve the purposes of resource de?elopment and
not land use planning. The analogyvbefween the two cases mav he
weakened by the significant factual difkerences between them. In
Multi-Mall, the plaintiffs owned'theJ]and and were mérel;y;eeking
_the permit required by new land use controls. . In our'hypothetical
case, the Crown owns the land and licensees know the térmsland
conditions under which licences are granted:_.Thése differedres

may allow a court to distinguish Multi Malls if it is reluctant\to

N

review this type of decision. ' - .

\

Licensees are, however, owed a duty of procedural fairness by
the Minister. The‘ﬁoniés they exﬁend gives them a "legitimate
interest'" within the test.égzablishéd in Acro Pace but even when a
plaintiff- can advance thgse jurisdictioqal arguments he may face

practical problemé tryving to establish the motives,vﬁurﬁose or

\\
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considerations of the Minister. The failure of the Minister .to
give reasons for his decision will not ipso facto prevent or
frustrate judicial review, although it may create evidentiary

problems. In Padfield v. Minister of,Agriculturels3 the House

of Lords also remarked that the absence of reasons would ﬁof

prevént "judicial review.184 In Acro Pac:el85 “the Miniétet's
silence on the third pétitibn.was interpretéd as evidence that he
had no good reason for his decision.v The infergnce from this'
finding is that the burden will be on a silent Minister to suppért
and justify his decision. This suggésts that the absence of

reasons alone 1s ‘perceived as unfair, despite dicta to the con-

" trary in Acro.

A further evidentiary problem for the plaintiff'is that when

~ .

the Minister does make a statement, it may not be open to

'183. [1968] A.C. 997. EE

184, Reid thought - that, in such a case, the Court would still be
entitled to act 1if it appeared "from all the circumstances
that the effect of the refusal to refer the complaint was to
frustrate the policy and objects of the Act (p. 1032). Lord
Hodson was also of the view that absence of reasons should
not be allowed to hamper review (p. 1049). Lord Pearce and
Lord Upjohn were of the opinion that silence could be
‘evidence from which the Court could infer that the minister
had no good reason for his decision and this would constitute
grounds for review (pp. 1053-54; 1061-62).

This synopsis of the case was taken from J. Evans et al,
supra-n. 134 at 604-5.

185. Supra, n. .159.
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challenge. The court refused to go behind tﬁe Minister's state-
ment 1in Acro Pace that the lands might be needed for future
develo‘lent. From the viewpoint of the petitioner, the efficacy
of review‘depeﬁds upon the extent to which_the céurts are prepared
aﬁd equipped to go behind a Minister's decision to ascertain what
actually motivated the decision. If, as in éEEQ the court was not
prepared to go behind the decision at all, a plaintiff's attempts
to successfully plead the jurisdictional defects of improper

motives, improper purpose and irrelevant considerations may be

curtailed.

In conclusion, the prospects for judicial review >of the
Minister's decision to renmew are narrow but the decision in Multi
Malls may lend limited suppoft to a plain;iff's claim. The scope
of review under the Mines and Minerals Act may be narrower than in
Multi Malls and a licensee may find it difficult establishing thé
Minister's true motives, especially if the Minister gives reasons
for his decision which are consistent with the purposes of the

Mines and Minerals Act.

“ (c). The Minister's Power to Grant Leases

The common belief in fhis area is that the Mines and Minerals
Aét gives the Minister the discretion to grant leases and that
licensees are only‘engitled to-appl& for a lease. According fo
this view, thg Minister is under no statutory .duty §§ grant a

lease and tHe 1licensee enjoys limited security of tenure. The

)

!

N
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relevant provisions are sections 93 and 106 of the Act and séction
13 of the Regulations. Tt is my contention that licensees héve

greater figﬁts than .commonly conceded.

The .starﬁing -boint is section 93 (1) (b) which establishés
that a "person is entitled to a lease'" when "he is the.holder of a
licence . . . and appiies for a leaée in accordance with the
regulations".lg6 This s;ction establishes eﬁtitlement as the
'geﬁeral rulé. The reference to the regulations sﬁggests that the
regulations will prov{de procedures which must be followed before
a licensee can obtaip the lease, but not for the criteria for
graﬁting a lease., The Act dogs not say that ailicenéee is enti-
tled to’ \ lease . if he qualifies in accordance with the regu-

lations. The wording in section 93(1)(b) is much narrower.

The prima facie entitlement of section 93(1) is restricted by
‘the Minister's power of review in section 93(3). This subsection
carves an exception to the general rule contained in section 93(1)

so 1t should be narrowly construed. Section 93(3) gives the

186. Section 93 of the Mines and Minerals Act establishes three
ways in which an individual may acquire a lease and all of
them involve the discretion of the Minister. The first is
where the Minister accepts an offer by public tender, the
second 'is where a licensee applies for a lease and the third
is where the Minister considers that the granting of the
lease is warranted in the circumstances. The first and third
will create the same issues posed by the Minister's power to
grant or refuse a licence.
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Minister the discretion to review lease applications and empower§
him to confirm or refuse them. This discretion constitutes a
political safeguard in the event circumstances Intervene which
render development undesirable. The presence of this discretion
does not destrov the entitlement, it merely qualifies it. :The Act
gives the Minister the option to confirm or refuse the applica-
tion, it does not say that a 1iéensee has no right to a lease
until his application is confirmed by thg Minister.: If this is
what the legislature infended, it could'easily'héve expressed its

intention more clearly.

The confusion in this area is generated by section 13 of.the
ﬁegulations. >It sfates "that a liceﬁsee.\who drills a "lease
earning well", as defined in section 1(b), is."entitled to apply
for a lease" En lands contained in the location of his licence.
What happens if a licensee is refused’a‘lease because he has not
dfilled a well or -has not drilled a well which the Minister
defines.as a lease earning well? It is unlikely that .the Minis-
ter's.decision of what constitutes a "lease-earning well” will be
subject to judicial review in light of the decision in R. wv.

Industrial Coal.,l87

187.,[1977] 4 W.W.R. 35 rev'd [1979] 5 W.W.R. 102 For a
discussion of this case see the following seéction.
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A licensee may argue that section 13 6f the Regulations 1is
ultra-vires in so far as it detracts from the entitlement granted
by section 93. It could be argued that fhé right to pfoceed to
1éas¢ was qualified only by“the Minister's review-powers under
section 93(3) and could not be 1imited by any substantive terms
and conditions impoéed by the Regulations. The requirement éf a
lease earning.well is inﬁonsistent with section 93(1)(b) of the
Act because section 93 applies to a person who is.the "holder of a
1licence', without differentiating between licensees who have
drilled lease-~earning wells and those who h;ve not. In addition,
section 13 states that the licénsee is "entitled to apply'" .for a
lease whereas, section 93 étates that a person is "entitled t6 a
lease". Section 13 is the subordinqte enactment and must there-
fore yield to the governingfprovision in the Act. Therefore, all -
licenseés would be entitled to a lease, regafdless of whether they

have drilled a lease earning well.

The argumept that section 13 is inconsistent with section 93
and therefore ultra vires 1is based on the assumpfion that the
content of section 13 was within ‘the Lieutenant ‘Governor in
Council's ﬁowef to make regulations. In light of the limits in
section 106 of the Act, even this assumption_ig questionable and
thei_licensee may attack the limitations in section 13 on this
alternative ’ground. While section 106(1) gives the Lieutenant
Governor in Council the right to make regulation,.ﬁis power 1is

limited to matters governing "licences". Arguably section 13
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purports to govern 'leases" because it establishes the criteria on
which leases will be granted. Nor 1is the power to promuigate

| those regulations found in the specific headings 1in section

106(2).

Section 106(2) (¢) suffers from the same defect as section
106(1) because this is a matter relating io leases’and/not 1i~
cences and section 106(2)(d) authorizes regulations on how the
locations :1u1r : lease may be selected and not on how the 1es§ees
may be ;e1oraed. The licensee therefore has a strong argument
that section 13 is beyond the jurisdiction of the Lieuténant
Governor 1in Council both because it exceeds section 106 and
because is inconsistent with section 93. One reason for rejecting
this line of argument is that if.section 13 of the Regulations
were not enforced, a licensee could proceed to 1e;se without

drilling. I see no injustice in this, considering that a licensee
S
has paid rentals during the currency of his licence and section 93

of the Act allows persons other than licensees to obtajin leases -

without a similar drilling prerequisite,

‘This réading of the relevant section increases a licensee's
security of tenure without destroying the integrity of t#e licence
and the two tieé tenure system. The licensee hgs the option of
accepting a shogt term less expensive tenure for ‘explorgtion
purposes but can assume the heavierAburdens of a lease whgn he

feels able. Many investors would not wish to lock themselves\into
; . 4.

r
i
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a lengthy initial tenu - : or one which did not give them entitle-
ment. The 1licence,  as it presently stands, satisfies these
concerns. The review power 1n section 93(3) constitutes the
government's attempt to prevent absolute entitlement byhallow o

itself flexibility.

A licensee receives further protection because the Minister's
decision to;review under section 93(3) is subject to the jurisdic-

" tional and procedural requirements attaching to all discretionary

powers. The Minister's power to review is worded as an exception

to entitlement, so the scope of judicial review may be wider as

his decision would constitute a deviation from the status quo. !

-

Even 1if a licensee's '"right" is qualified by the review
pdwers of the Minister or is merely a "right" to apply for a lease
it is sufficient to establish the "legitimate interestﬁ required
by the Acro Pace decision to create the duty of procedural fair-
ness. The.Minister's review decision under section 93(3) undoubt-

edly affects the rights of licensees, so he is subject to the

«’_\

dictates of procedural fairness.

e

Thé licensee who is refusedba lease on the ground that he has
not({?izied a "lease-earning well™ @ay attack the validity of that
;equirement inr light of the regulation making powers of the
‘Lieutenant Governor and the entitlement provision ‘in the Act. If

the application 1s reviewed by the Minister and fefdééd he may

i S/ T~

iz
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challenge the decision on jurisdictional and/or procedural
grounds. In addition, the Minister normally gives reasons when he
acts under the review power. This limits the possibility of using’
this power to withhold the designatioﬁ of a "leasing earniﬁg well"
when the Minister is motivéted by considerétidns éther.than the
licensee's explorafﬁép program. This factor emphasizes that the
proper vehicle to prevent licensees ffom proceédingv to lease
should be the Minisfer's review‘powér; it encourages openness and

accountability in é political sense for what might be political

decisions not to allow continued development.

(d) The Minister's Power to Continue LeasesA

Beyond Their Primarj Term

The lease extensioné authorized under sections 99 et seg
confer‘significant diécretionary_péwers on the Minister. He mugt
be satisfied that there is diligent and continuous drilliﬁg_under

, AN
section 100 and he may allow the lease to continue in uﬁproven
areas. Section 99 1is not discretionary on its face, but it
incorporates discretionary powers by the definition of "a ﬁfoduc—
ing. well": which is a well that is, in the opinion of fhe Minis-
ter, capable of producing petroleum or natﬁrall gas in payihg
quantities. It 1is impoffant for a lessee tz establish éhe exis-

tence of a producing well because it 1s the easiest and most

common way to extend a lease beyond its primary term.
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This is one of the few sections of the Act'@hich has received

judicial "attention. In R. v. ‘Industrial Coé-l188 the primary

term of the plaintiff's lease was to expire on Octobér 26, 1975.
‘There was an “abandoned well which had reverted to the Crown on the
leééed laqu; The plaintiff wrote the director of minerals.on
‘Augustb31, 1975 and contended\ohat_its lease should be continued
\\begause the abandoned well was capable of productioQ<\‘EEf/;ﬁpgr—
visor of leases responded on September 26, but did not address:
‘himself to this issue. The plaintiff wrote again,bﬁt it was not
until October 17th that he was told that tpe abandoned well would
not qualify to e#tend the lease and that it wés fequired to drill
aé well before the lease would be extended.r The plaintiff claimed
that it had been treated unfairly because it madejinquiries a full
two months before the‘expiration date and was only givén two weeks

in which ‘to drill the necessary well.

The trial judge held that whether an abandoned well was

qapgble of production "in paying quantities was a matter for the

-

@ discretion of the Minister. He went on to say that production
capacity 1is the oply relevant consideration when the Minister
determines whether a lease should be‘continued. If the Minister

N .

addresses his mind to otheq considerations, the -court may review

his decision. This,k judicial attitude suggests that a lessee's

- 188. 1d.

153
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rights could not be curtailed for any reason other than his
gl

iailureuﬁéfpréduce. Under this reasoning political ¢ nsiderations
. T i .

and chéhgéé‘in goverhment policv may constitute irrelevant: consid-

“t

erations.

The trial. judge's decision predate@?and preéaged Nicholson.

He noted the limited recognition Canqdian courts had given té tﬁe

notion of procedural faifnes? and held thaf éhe Minister failed to

fulfil his dufy\of fairnesé beéause of his‘failure to give the

lessee reasonabﬁe nq}mce of the department's requirements and the

opportunity to satiéiy them. Tbisqjudgqudktook the form of a
L IR AR

declaration that- the lease was valid and qubsfﬁting and he gave-

3

fhe-lessée two mon““s to drill the required’well. Two months was
abproximately the amount of time he would have had to drill the
weli if the M1n1Qter had agswered his letter properly and prompt—
ly.

Tﬁe Albefta Court of Appeal-reversed this decision in a very
short judgment.“They held that ﬁhe Minister had addressed‘his
mind to the appropriate quesgion.and that his aecléion was final
and not open to review but they: did not squarely answer the
. procedural fairness ‘érgument. This case was decided one year
before the Su;reme.Cburt gaﬁe its decision in Nicholson'so it;ﬁay
‘be proper to read down this decision to mean that asliong as the

Minister is acting within his jurisdiction, the court will not ask

whether it would have come to the same conclusion. In_iight.of
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Nicholson, however; if he acts outside his jnrisdiction, even bj

breaking the requirements of procedu¥a1 fairness, then the deci-~
. AN .
sion will be reviewable. The suggestionlby t' Court of Appeal in
/ ' ‘
Industrial Coal ' that ' the Minister's' power was unfettered is

probably altered by the impact of the Nicholson decisdion.

. AN . .
(e) The Minister's Power to Order Production Cutbacks

Section 116 gives the Lientenant Governor in Council the
power to make regulations fixing the maximum amount of petroleum
which may be produced under Crown agreégonts, if he considers that
it is in the public interest to do so. - This section was original-
ly enacted as Bill 50 on'May-ZZ, 1980 to strengthen the province's
bargnining position inn the ’federallprovincial negotiations over‘
oil oricing. The announcement of the Federal National Energy

Policy was countered by Premier Lougheed's fifteen percent petro4

leum p..duction cutback. -The regulation required by. section 116
189

" was promulgated on November 7, 1980. 'To show its 'support for

#189. Mines and Minerals Act, Alta. Reg. 325/80. 1t reads:

1. The maximum amount of petroleum that may be produced
under Crown agreements is fixed at -

(a) 3 470 »333 cubic- metres for each of the months -

of March, April and May, 1981. R
(b) 3 174 760 cubic metres for each of the: qynt&s‘
+ of June, July and hugust, 1981, and :
. ",??‘
(c). "2 879 187 cubic metres for the month Rf’
September, 1981 and for each subsequent montd ™~

“u

A
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the government's tactic, the legiélatufe voted on and approved the
cutbacks by a 58 to.l majority; although this was not legally
neceésaryflgo »,The cutbacks were introduced ninety days later,
but applied onl§‘to wells ;n Crown lands. The ‘government could

J

have infroducedbthe'cutbacks under the 0il and Gas Coﬁservation
Act191 and applied them to. ail wells in ’ﬁhe province.  That
wquld have squafely raised1iséueé of expropriation as thé cutback
would only operate as legislatidnviﬁ.rélatioﬁ to freeholders but
Crown lesSees‘would nevértheless have been.bound as a matter of

éontra;t through the compliance with laws provision. One possible

reason that the government proceeded as it did was to avoid issues

1

2. If, at any time after this regulation 1f filed under
The ‘Regulations Act, the Minister of Energy and
Natural Resources receives from the Alberta Petroleum
Marketing Commission advice that the Government of
Canada or its agenc’es or anyone acting on its behalf
is unable by - on of a shortage of supply to
purchase in the international oil market suffic1ent
oil to ‘meet Canadian requirements.

- (a) the Minister shall forthwith "make a public

_announcement as to recergx of the advice and

(b) upon the. making of the public announcement,
this regulation shall be deemed to be repealed.

¥

190. Section 116 gives the’ power to the Lieutenant Governor in

Council alone ro make the decﬁsion The debate over the
introduct101 cf ts equivalent section centred on the need
for a more oj-: forum for such an important issue. The

government undertook to present the issue to the House for
disc3581on rather than removing the decision into the
channelé/of cabinet secrecy.

19‘ 011 and Gas Conservation Act, R.S.A. 1980, «c. O 5.
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of expropriation and in order to rely orkvits ownership powers in

the event of any constitutional challenge to Bill 50.

The reviewability of an order in council was questioned in

Irving 041 Ltd. v. National Harbours Board: 172 Trydng 0il Ltd.

built a deep water terminal facility outside the poft of St. John.
An order in council was promulgated which extended the bouggaries
of the port to include Irving's new facility. This gave 'the
National Harbour Authority the power .to levy dues against._ the
company for the use of the bort. The company attacked the ;rder
in council on the ground- that 1t was passed 2§or~ the dimproper
motive of collecting ha;bogg dués withouf offering aﬁy services in
return. In addition, Irvi;g argued that the order in council

.establishing the harbour dues did not apply to them.

The Supreme Court of Canéda decided that the validity of this

order in council could not be impugned on the basis of improper

motives or bad faitﬁ, but--it did not rule out the possibility of

an attack on these grounds in an appropriate case. Mr. Justice

Dickson stated:193_,>\

oW %ﬁ)ﬁ-ﬁ“"
192, (1983) 46 N.R. 91. It .shpuldibe noted, however, that the
reviewability of qrderslﬁﬁﬁéguncil and other "legislative"
functions 1is not free from doubt. This decision suggests
they are reviewable but for a contrary position see R. wv.

' Beaver, [1982] 136 D.L.R. (3d) 144.

o s
7193, Id.'at 95. . e T e
e AL
Jy . -
N
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R mnre fact that a statutory power is
vested in t:e Governor in Council doeé not
mean that 1t is beyond judicial review. I
have no Jdo.bt as to the right of the courts to
act in the event that statutorily prescribed
conditions have not been met and where there
is therefore a fatal jurisdictional defect.
Law and jurisdiction are within the ambit of
judicial control and the courts are entitled -
to see that statuﬁﬁfy procedures have been
‘properly complied with. Decisions made by the
Governor in Council in matters of public

- convenience and general policy are final and
not reviewable in 1legal proceedings. Al=
though, as I have 1indicated, the possibility
of striking down .an -order-in~council on
jurisdictional or .other compelling grounds
remains open, ‘it would take an egregious case
to warrant sucb action. This 1s not such a

case. (references deleted).

After ~stating that the government's motives. were beyond
review, he nevertheless canvassed the factors wunderlying the

decision to extend the po_rt.194 He recognized the government's

194. In this case there was a '"Memorandum to the Minister" and
letters between the parties which contained evidence of the
government's motives. Often, the lack of available evidence
reduces the possibility of a challenge on the grounds of
improper motives or irrelevant considerations. Mr. Justice

Dickson noted at 96:

I agree with the Court of Appeai that the
‘government's reasons for expanding the harbour are in

&

o

e}
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desire to increase harbour revenues and to establish centralized
control over all harbour activities under the National Harbour

Board. He justified this reviéw of motive in the following

195
terms: :

I have referred to these several pieces
of evidence, not for the purpose of canvassing
the considerations which may . have motivated
the Governor in Council in passing the order-
in-council, but to ;sh?w that the issue of

-harbour extension was one of economic policy

and politics and not one of jurisdiction or

-

jurisprudence.

It is also 1interesting to note that there was communication
between the parties which gave Irving 0il the opportunity to be

heard. The court upheld the order in council.

Courts will review orders in council but because they are a
legislative function, with political undertones, the scope of
judicial review is largely limited to asking whether the regu-

lation is authorized by the statute. The order i1in council

the end unknown. Governments do not publish reasons
for their decisions; governments may be moved by any
number of political, economic, social or partisan
considerations, .

;‘g(}w, at 99.
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authorizing production cutbacks appears to fall within section 116

'so 1t 1is unlikely that a grantee could successfully challenge a

" cutback order on this ground. The parallels between. the order in

council in Irving O0il and the one éuthorizéd undef section 116 of
tﬁe Mines and Minerals Act suggests that a court would decline to
review a cutback order on the grounds of impropgf motive, unless
one could estabfiéh an "egregious caseﬁ. It is arguable chét the
production cutbacks were motivated by the government's desire to
enhance its bargaining position in the federal/provincial dispute

over oil pricing policy. A secondary motive could have been to

conserve - provincially owned resources at a time:when thev com-

manded a reduced, and perhaps inadequate, market price. According

to the ratio in Irving 0il these would be poficy matters beyond

the scope, of judicial review.

The wording of section 116 contributes to this ‘apparent
immunity from review because it gives the Lieutenant Governor in

Council the subjective power to determine when a regulation is

at
>

required. It states '"The Lieutenant Governor in Council may, if
he considers it in the public intere;?ﬁto do so, make regulations
" This is much wider than a power to make regulations which

are '"necessary" because courts will sometimes take an objective

view .0of what 1s necessary and review on that basis.196 The

196. J. Evans et AI; supra n. 134 at 602.
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subjectivity of section 116 further ihﬁulates this particular

power from judicial review. /

T~In light of Irving Oil and the wording of s. 116 it appears
that the scope of rev;;? of the order-in-council is limited to
asking whether the Lieutenant Governor in Council satisfied a

X .

condition precedent to his jurisdiction and/or whether the facts

establish an "egregious case".

(f) Termination of An Interest

b

The Minister has different powers to terminate interests and

their effect on éecurity of tenure varies according to whether the
cancellation is for cause or is done in the name of the public

197 :
interest, When agreements are cancelled for cause, security

of tenure should not be affected because the Minister is merely

198 The Act does not give

enforcing the terms of the agreement.
the Minister the power to determine when a breach has occurred so

the codrt, as»afbiter, will impose an objective standard.

_ 9D ”
Cancellations in the public interest under section 10(1)(c)

effect sedurity of tenure, even though the Act provides for

197. See ss. 8, 10(1)(c), 49, 96, 50, 104, 18 and 39.

-198. R.H. Bartlett, "The Right to '‘Mine and the Extent of
Ministerial Discretion'", paper presented at the Mining Law
Institute, Saskatoon, 1983 at 34.
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compensation, because they introduce uncertainty. This cancella-
tion power 1is discretionéry and therefore reviewable on tradi-
tional grounds but tﬁe reference to '"public interest" dimports
political considerétions which may redﬁce the scope of judicial

review. Courts have traditionally failed to go behind the Minis-

ter's statement that he was satisfied that the decision was

required in the public interest.]99

D. Advantages and Disadvantages of Discretionary Powers

1. The Government's Perspective
\

The, Alberta government consciously -chooses, discretionary

powers to retain flexibility in the areas where it 1s not secured

by the compliance with "laws provision. . From the government's

perspective there are two major defects with the compliance clause

as a means of securing flexibility vis a vis its grantees: it

requires a statutory or -regulator§ amendment and it is betpeﬁ

suited to deal with general rather than 7particular matters.
Discretionary powers can be used quickly and easily to 'effect

changes brought on by shifts in governmental policy without formal

amendments. Secondly, discretionary powers can be exercised

according to the dictates of particular circumstances and can

respond to individual needs.

199. De Smith, supra n. 140 at 295.

e
‘\,/
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oLt is hard to find major disadyantages with discretionary
powers from the perspective of a government éeéking maximum
flexibility. Some decision-makers may be uncomfortable with tﬁé
-increased personalization and accountability attaching to discre-
tionary powers because they cannot point to mandatory statutory
provisions which justify their decisions. Others may argue that
the discretionary powers of the Mines and Minerals Act do not go
far enough. A potential drawback 1is that the uncertainty in-
troduced by wide discretionary powérs reduces the amount appli-

cants are prepared to bid for their interests, 200 but it seems

likely that governments will continue to resérve these wide

discretionary decision-making powers on an evef&}ncreésimg scale.

2. The Interest Holder's Perspective

It dis. equally hard to define concrete advantages whicﬁ
disc?etionary powers - bestow on interest holders. These powers
allow adminisprators to respond to the-needg of intefest holdéfs
in individual matters but.thif end could aléo be achieved with
less discretiongry powers- than currently exist.. The disadvantages
of discretion, from the interest holder{s perspective, are*tﬁe
uncertainty it introduces and how: it pfev;ntéﬂééﬁiivvesting of

legally . enforceable rights. The widespread presence , of

ST

200. A.R. Tussing, "An Economic Overview of Resgﬁrgg Disposition
Systems'", .paper presented at a conference on the Public
Disposition of Natural Resources, Banff, April, 193; at 16.

N B —
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discretionary powers means that interest h&i%ﬁrs are generally
AN

limited to their administrative remedies. On'the positive side

these remedies help restrict the arbitrariness of discretionary

decisions and the presence of legal remedies bolsters security of

tenure,

On the negative side, however, administrative remedies suffer
two drawbacks which. reduce their contribution to security of
tenure. The first is the availability of the remedy. Prerogative
writé are discretionary remedies so an interest' holder- may be
denied a remedy for reasons other than the ﬁerits of his
case.201 Secondly, even if a remedy is available, it will often
be of limited efficacy as.the interest holder rarely has the right
to demand a rgsﬁlt by &ay o% ma&ﬁamus. The scope of review is
limited to jurisdictional groundg ;ndfthe>courts cannot generélly
substitﬁte their decision for thét of the Minister. Qn most cases
the Minister must stili exercise his discrefion, even 1if his
ihitial decision was quéshed'on jurisdictional grounds. It is
hard to escape the feeling that administrative remedies merely
éive the Minister another chance to justify his initial decision.

This feeling may create a reluctance to pursue administrative

o

[

201. D.P. Jones, '"Discretionary Refusal of Judicial Review in
. Administrative Law" (1981) 19 Alta. L. Rev. 483 at 485,

<

o
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) |
remedies in' cases where the interest holder seeks a reversal of

the Minister's decision rather than a delay in its implementation.

The efficacy bf administrative remedies is further limited by

\

the fact that an interest holder -may o:.ly attack the actual

. decision and not the power under which it is made. This nay

create timing difficulties for the interest holder who wants to

“

review the Minister's considerations or ptocedutes before he
. ' 202 4
reaches his decision. The problems associated with statutory

w-discrétion and administrative remedies has convinced one writer

that the only effective way to control on discretionary powers is

to impose statutory limitations upon them.203

An interest holder who has successfully invoked his adminis-

trative remedies may find that the effect éf“the court's;decision

ed or reversed if the governmentﬁhhooses to enact retroac-
o o » ‘,}i':‘ . - 4

'/f§$§’° egiSlation.ZO4 This added elefient of risk reduces his

security of tenure. The true value of an interest holder's

. . <,
administrative remedies lies in their ability to make the Minister
N 7

o “)
%

(\',:J

202. A.R. Thompson, éugra m 69 at 16. See Island Protection
Society v. The Minister of Forests [1979] 4 W.W.R. 1.
. : <
203. J.E. Kersell, "Statutory and Judicial Control of
Administrative Behavior" (1976) 19 Can. Pub. Admin. 295.
. g

204. This was the fate of the successful plaintiff in the Heppner
case. See Schachter, supra n. 136 at 393,
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politicaIly‘accountability for his decisions205 and to influence
decisions.zo6 Their 1limitations, however, suggest that the
flexibility retained through discfetionary powers is not counter-
balaﬁced by the interest holders' administrative remédies. The
unéertainty created‘by discretiop and the "limited scope and effeét

of judicial review reduce the security of tenure which the Mines

and Minerals Act offers to interest holders.

205. J. Evans et -al sugré n. 134 at 609.

206..A.R. Lucas,'sugra n. 119 at 1.
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‘jlexibilitv but it also poses the greatest%threa

T - " CHAPTER V ' .

GOVERNMENTrPOQERS OF EXPROPRIATION;

B

L]

Introduction

u

This Chapter outlines the legal and politigal consequences of

L]

subseqoent legiﬁlation“vhichialters'or eipropriates vested interéxn

'
. EEEN

- . LN .
ests, . Legislative soveredgnty i1s the Agovernment s ‘most potent
. L RN ~>{: e, _," A -

response to changed circumstances. the greatest

to an interest
". N . _' C. 4 - .
< . )

holder's security of -tenure. The exxent oﬁ that threat depends ot

- 5 4 rf:‘ ‘?

how often this power is used. and whether it is invoked with or

Teo L ,;, i

without compensation. It is the‘ultimate-mechanism used toyﬂeﬁﬁiﬁ

. . . P , ! v ey
flexibility, because the Crown need not .resort tq, confiscatory

legislation if desired changes can be made; throogh:‘oontrapthal

terms or statutory discretion.. The effect of confiscatory legisz

"lation on acquired rights depends upon whether any rights were -

1n1t1ally granted by the government and this turns on the legal

{ o~ 3

nature of the interests which-*ere:canyassed in Chapter II. -

The use of legislation to alter- vested right§ raises ‘manyy

SRt

legal dssues. It is trlte law that ‘the - Crown may expropriate

private rights, even w1thout compensatibn, 1f it ﬁoes +S0 eyrress—a;

™
=3

ly, but in most cases there isvno express provision either grant—

u,df

ing or refusing%COmpensation.‘Vinterest”holderS“are keenly inter- .
. . :’i N\ : . " N o~

\ o ¥e

.3w

"ested - in ‘how .fg%' the. manner” and form presumpti congefning

o Lo . B . . BN

.retroactive:iegislation protect their rights. TEhey ”anteto:kﬁéw

S

I3
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. . i ;
what level, of interference amounts to an expropriation and when

3

thev are entitled to compensation for the r losses. The greatest
. -2 .
ﬁﬂ . '

‘uncertainties'exist whéﬁﬁasking what amounts to an ekpropriation
, :

and when compensation 1s payable. Compensation mav be based upon

yv‘

lthe terms of the*confiscatory statute, provincial  expropriation
law or perhaps the COmmbn law N s T
oy o P

S

The Crown s legislative attempts to retain flexibility will

,affect a grantees security of tenure. To determlne whether theJ K
‘;".%'requisite level of Security is present, the grantee wil; examine

the contractual provisions and speculate on the likelihood and

extent of midstream variations. The prospect of expropriatipn,

i,
ks s

especially after work has been commentced or bonuses have been
» . W v
N J\‘ - . :
paid, may discourége a poteﬁtial grantee from entering into o
z _}w\) ’
to _pax M)
LI i - . :h !._.0. >,

“for resource’ rights. . Due .to the: sovereignty of the Crown s o

resource agreements or may alter the amount® he is prepare¢
r

SRS

3

legislative capacitv the grantee cannot enﬁoy an absolute securi—
. . ‘;J. )

- ftyﬁ of' tenure; but the risks of 1nterference with tenure are ¢
-%mitigated if” the grantee's rights are protected by compensation
. e

principles. The legal right to compensation in'%?e event of an*”

pr

':expropriation will be a major factor in detgrmining the grantee s

level of security and in determining é%e price of the Crown s o

5
flexibility “There is a propqrtional relationship between flexi— ﬁ&t

o
AR

bility and security-offtenure'Lthe fewer ways in which the Crown

n.can alter _its ‘grants, the greater ‘the grantees' seéurity _of

. el g
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tenu Similarly,‘,ghéf greater the legal protection given to

.ygsybd rights,-then the higher the costs of legislative freedom.

L

Although the Crown's strict 1éga1'righfs include the urlimit-

ed power to vérﬁ rights by legislation, even without coﬁpensation,
for }égal and political Treasons, its legislative cépacity ‘1s

.

iﬁvoked only when 1t is clearly required. Politically, the Crown

must judge the effect of legislative alterations on the province's
‘ , . ST '
economic,  investment, and political climate. To ensure a stable
) . M R _ ,:\ . kY '
' energy supply, the Crown must strike a proper balance between its

/
7

own need and thefé}antees' requirement of SQkurity of ﬁenure. It

can only do so by supplying fair contractual terms and refraining

¢4 ) .+ from: the capricious, Eant, or’ffequent use of its legislé—

vy

v Crown from exercising its strict legal rights.” .
The discussion in this chapter examines gﬁpsquent amendments .

el

as if they operated solely as matters of legislation because the

effects of the government's contractual . vi?iation'-déﬁices have

Ao
Jc'.‘

been explained 'separatelyﬁ in Chapter Three. Sépara;ihg the

) .
4

gdvefﬁment's powers in this ‘way also emphasizes the~nﬁligationéy
~that may arise in the absence of contractual tqrps tpromqting
vgbvérnment flexibility. ' “

g ¥ . 4

2

i,
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A, ggyernmentkbalicy on Compensation

Government policy on compensation‘for expropriated resource
rights~is not clear, When freehold land 1is tahen for a project
such as public‘highway, government policy clearly provides compen-
sation. When resource rights are~'altefed or confiscated its
policy is imprecise because the Crown's legal obligation to pay
compensation is ambiguous.. It is often questionable whether the
legislation amounts to an expropriation and the Crown's legal
obligation to pay'compensation has not been judic1ally defined
with any precision. It .is sometimes argued that provincial

¥

ownership of nathaﬂ resources reduces the obligation to pay

compensation which might arise if the Crown expropriated freehold
riéhts, This argument is based partly upon the legal nature of
theAinterests‘granted by the Crown, partf?.on the.ef&eét of ‘the

confiscatory enactment and partly on .the Crown's perceived absence

of a moral obligation to provide compensation. i

RECIT i N

- ‘.

If resource interests are viewed as statutory 1icences and/or

J*,.

Wy

~

if interest holders merely possess a statutory status, then the

I
.i- .H

. Crown does not gPant the contractual or proprietarv rights neces-
' 5

., w. Sary for 1nterest holders\to claim that their "property, haS‘been

expfopriated..zo7 .Even ifr\féﬁourceaginterests grant contractual

{

'

20# Interest "holders .must f£irst’ establish’ a vesting of

'(~t ~  contractual or proprietary ‘rights.' For a discussion "of
f¢é~;Alberta, federal, and Newfoundland petroleum 'and natural gas
SR o8 S o : |

. -h 7 ':; . N gn‘k P

g
Y2

n L ogg
g
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. » o RE L &
. : v - °
% ¥ 2
. LA




@

Q-

3 172

‘

or proprietary rights, not every alteration to vested rights
amouhts to an expropriation in law. A furtherfargument ouestions
the Crown s moral obllgation to provide compenﬁzfion because the
Crown, as owner, should be free to adminiq;er provincial resources

for the public benefit. It is argued that interest holders. should

-

havg no claim for compensation because all future profits from the

resources belong to the public.’-208

-

interests see R. Harri~on, supra, note lOQLand for a general
study see T. Daintit:, ., The Legal Chdvacter of Petroleum
Licences: A Comparat: Scudy 1981.

208. An example of th reaspning 1is found' in the following
- excerpt taken from: British Columbia. Environment and Land
Use Committee Secretariat. Environmental and Social Impact
Compensation/Mitigation Guidelines, Victoria, 1980 at 15,
This comment is meant to be of general application and would
therefore equallﬁghpplv to an. approved progect

Under no circumstances should compensation in respect

of 1impacts on public resources* be directed to

private sector or Crown corporations if a potential

development is denied because’ of environmental or

»'coc1al resource cod@traints. This notion of reverse

compensatio' (as ° has been ' suggested by_ some

developers) ignores. the fact that "it is govermment

which owns- the public resources and therefore it ‘is

L ‘government which retains the right to use or not use

"¢ them as it sees fit. ’ Certainly, precluding a

particular development entails a real social cost and

- the bénefits of whatever precluded the project should

exceed tho¥e qodﬁal costs. However, the government

"need not compensate the potential deweloper because

. it 'is the government, not the developer, who is the

& ‘owner "and who has the right to allocate.the use pf
the environmental or publlC resource

- % 'If  the. resource were privately-owned and
government, by legislation, precluded the development
of the resource by -the private owner, then
compensation probably would have to be paid.

fo-
"y
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' When governments are faced with a significant change of
circumstances they must address two political questions: 1)
»whether or.not retroactive 1egislatién should be used ﬁo realign
governmént policy with the neﬁﬁ circumstances; and 2) 1if so,
whether or not compensation sﬁould“be_paid to interest holders who
‘are affected by the retroactive legislation.. If the government

‘b-aecide;'to enact retroactive legislation it has three opt%?gf on

u:” ﬂr " the secénd question: 1) it can éxpressly provide for com;en—

sation; 25 itbcan say nothing on the isc : of compensation; or 3)
it can eiéressly,abroéate rights to compensation. Each of these

options has a different effect on the security of tenure enjoyed

© .." by those grantees whose rights are altered by the legtslation.

< 5 . -

The' first option entails the gravest immediate financial

S

!
T
L=

consequencéﬁ for the government but its political consequences are
limited as interestwholders are compequﬁid‘foé Ehe gb:ogation of
their p;bperty rights. This option promotes thé interést holder's
sécurity of tenure, thus fostering a stable investment climate. i 1'”

B . .Y

The second option is an ambiguous statethent which has the

; C I

effect of transferring the power to de;idé'the(compensation issue

'

to the judiciary. Interest holders seeking comJénsation must base .
their claims on the terms of the prqvincial or federal Expro-,
priation Act, or they must aargue that a common" laﬁ fiéhpatfoj

¢ N\

compensation exists. This option 1s uséé‘regularly'and it gives

v

"+ rise to the greatest legal uncertainty.as it is unclear to what
s \ :

>
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L

extent and in what holders have

circumstances interest

rights to compensation.

Under the third option, the Crown ei&minates any compensatory
obligations but runs the risk of destroying security of tenure.
This option will oniy be used in those cases where its perceived

ar

benefits outweigh its political.costs. These three optibns are

el not necessarily mutally exclusive: thus, in the same enactment,
the Crown can expressly provide compensation for one head of

damage, expressly deny compensation for another, and leave :the

is@uewuﬁ?esolved for yet another.

B.  Parliamentarv Sovereignty

LN

. X B 0 .
It is recognized law that a provincial legislature, acting
within 1its jufisdictional competence, is .sovereign. The supremacy

of our parliamentary institutions has béen schinctlj outlined by

1egall

Cgbalt. Lake Co.

Riddel, J. 'in Florence Mining Co. Ltd. wv.
,Ltd."z'09 . : ' . . } - .
- = "In short, the Leglslature within its Jurls—'
L . :,.Q:‘ -
diction can do everything that isfﬁft naturéf— » E
45, 1y~ 1mpossible, and 1is rthraingg Qy;no rule' o
i, . 3
g . ; <G
‘ - " human or divine.f Iﬁ it be that thq\plaintiffs
- acquired any rights, -which T am far from
, ‘@‘@'
P . (y s K]
209. (1909) 18 0.L.R. 275 at 279. o O ‘

N . -

2 P " e .
ﬁ*? 7 d A R ) . ) N
S i Y TR : . ; .
L . . 2 . ' . -
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&

finding, the Legislature had the power to take
them away. The prohibition, "Thou shalt not
steal™, has no legal force upon the sovereign
' body. And  there would be no necessity for
compensat;on to be given. We have no such
restriction upon‘the power of the Legisiature

as is found in some States."

This supremacy is, however, subject to certain limitations.
First, judicial presumptions have led to manner and form require-

|
v

ments In matters of retroactive legislation and expropriation.
Second, the pro.ince's power to expropriate propcrty must be
exercised within the confines of ‘the Canada Act, 1982. Expro-

priations must be ancillary to a 'constitutionally valid exercise

of power so thée nrovince must esuablish a" sufficient mnexus between
’\210

the confiscation and the goal of the proGTncial 1egislatio

:

C. Manner and Form Presumptions i :v;_@'

rights argument used by interest holders when the%f ) nts have

X
}

been altered bv subsequent 1egislation. Their argement can be

/ .

“stated in the following way: Our rights vested accord " to the

~

-

210. Andre LaJOIEQ Expropriation et federalisme en Canada (1972)
: 77 . v

o i
7 , 2 X ..\ , .
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subsequent changes cannot apply to us as legislation generally

operates prospectively. If it is intended to apply toQﬁg?ﬁheﬁ it

ﬁusp do so expressly because it is retroactive 1egiélétion, and in
" that case, becausé it alters éur acquired rights, there has been
an expropriation. Whatever is taken by the terms of  the confis-
catory enactment is subject to the presumﬁtion t£at property 1is

r

not to be expropriated without proper ecompensation.
This argument does not take into account the government's
contractual right to vary reserved by theﬁﬁqmpliance with laws

v ‘ sl
provision and/or the variable royalty clause.

_If however, the
government's contractual variation powers were challenged success-
fully or if the change affected the terms of a licence companies

would use this argument to claim compensation for their losses.

The ‘judicial presumption"agaiﬁst retroactive legislation
& 3 ) . . "

~

.w;esults from the principle that statutes generally operate pro-'

J

211

spectively.” Statutes w@jﬁh retroactively alter vested rights
. . . '(:‘y\' ’ . T

: ’ - . )
are therefore the exception. The case of Spooner 0ils Ltd. wv.

Turner Valley Gas Conservation BoardZI? provides an excellent

example of how strictly the courts construe attempts at retroac—

tiveggfgislation.

211. G. Challies, The Law of Expropriation (1963) 3.

oA .
<A

. 212, Supra n. 12,

Q‘__;.
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In holding that a subsequent“fregulatory amendment did not

affect rights under existing‘leases buff, C.J.C. stated:213 o

" . . . The appropriate rule of construction

has been forﬁu}ated and applied many times. A

legislative enactment is not to be read as

prejudicially affecting accrued rights, or an

existing status unless the language in which

it is expressed requires such a cbnstfuction.

The rule is described by Coke as a law jof

Parliament meaning, ng‘doubt,lthat it is a

rule based on the pracgice-of Parliament; the

o undeflying assumption.being fhat, when Parlia-
ment intends prejudicially to affect such

. rights or such a statﬁs, it declared‘vits
intention ekpressly, unless, at all events,

" that intention is plainly manifested by

unavoidable inference." (references deletéd)

- The government's intention to afféct acquired interests must

be clearly expressed and even the clearest expression will receive

"

a strict and narrow construction.

Once a court recognizes that retroactive or confiscatory

-

. : .legislation is in fact intended, the presumptioﬁ agaiﬁst‘expro—

priation without compensation arises. It i1aswFlip#a® upon the ful?

to make any

- p?g%onstruction that the legislature does nofy

AN

213, Id., at 552. .

.
e
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o

substantial altergtion in the law beyond what it actually de-

\ .
clares, either by way of express terms or clear implication.

These requirements impose strictly manner and form re-
strictions; there are no substantive rules which 1limits the

government's power to expropriate property or to do so without

compe'nsation.214 As a result, the legislature  can enact both

retroactive and expropriatory legislation if it does so expressly

because presumptions can be overridden by express declarations of
legislétive\iﬁlention. The existence of .this right means that the

¥

presumptions\are of mainly:molitioal importancé, requiring that

‘political consequences .must be acknowledged and faced. The

requirement of an express legislative pronouncement opens govern=

‘ 7
ment action to criticism and debate. " As a corollar
lation can be classified as confiscatory the dispos sl ' Tntedest

holderienjoys certain tactical and political benefits:215

'/4
"But like any other contracting ‘party whose

rights are retroactively affected by degis-

‘T lation the lessee would have the benefit of a .
2 . . ’: [y
'political c¢limate which views retroactive =% =«

-

214, See Town of Milk River v. Registrar of South Alberta Land

‘Registration District and Madge (1978) 10 A.R. 6 at 10 where
the court says that expropriation without compensation is
within provincial powers. »

215: A.R. Thompson, supra n. 10 at ng._

Q,
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‘legislation as confiseatory, to be resorted to
only in extreme cases, and of legal rules,
which reqeire ret:oaet;ve legislation to be
giveh a str;cq construction.and to carry with
it an ‘implied right to compensation should

there be a deprivation of property."

D. Constitutional Protection For Property Rights

In Canada, there is no comstitutional guarantee of property

similar to the' fifth and fourteenth amendments in the United
216 :

X I .

. Fréédoms does ’ ﬁot extend direct constitutional protection to

pererty rights, although recent indications suggest that the

debate,on this issue is not yet “over. If propefty rights are

«

v ;8iven constitutional protection the government will \still: retain

LR

‘ ité‘sqyereign power to expropriate but it will be legally‘obl%ged

to proviﬁe compensation. The .two issues of ‘majer concern |to
: : |

holders of interests under the Mines and Minerals Aét are -what
. : ,

go%ernment interference amounts to an expropriation and on what
S . ' ' . o :
k2 . ‘.
basis cans they claim compensation. Entrenching property rights
a . ‘

- wouid”pr@yide phé basis for a compensation claim but the legay

“definition of what constitutes an expropriation would not be any

more settled than it is now. A constitutional amendment would,

4

216. The Fifth Amendment declares that private property sggll not
be taken for public use without just compensation ‘and the

Fourteenth Amendment .prohibits a State. from depniving a_

g

citizen .of his property~wi%hout due process of 1aw.({ﬁ»

. ‘\_,;'

Lo

e

u
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however, go a long way to protect interest holders by giVing them

a recognized right to compensation.217

The thédian "Charter of ‘Righté and Freedoms gives some
protection to property rights in a rat* LtauS" fashion:
Section 26 of the Charter states that .nteesvin'this
Charter of certain rights andvfreedoms shall uot be construed as
.denying the existence of any other rights or freedoms that exist
{Eh Ca&ada". One of the effegts of this section is to prese%ye ény
fights given by the Canadian.Bill.ovaightS'to'the extent Whicﬁ

they are not duplicated in the Charter.?!®  The Biffi1 of Rights,

e

in sections 1(a) and 4, gives limited 'propection to property

rights by?fu.ue_process clause. These provisions continue to appiy

e

“

217. Discussions on the principles wunderlying expropriations
usually include a reference to the public good -or the social -
purpose of - the legislation. There 1is generally some
suggestion that interference with private property rights is
only junstifiable when there is an overidirg pudlic interest.
The question is who should pay fory; vernnept -easures which
_enacted for the public welfare: hublic or individuals ‘
Entrenching property rights in 8 arter would arguably
help restrlct the capracious “exercisk of government powers. -

-

218. P. Hogg, Canada Act 1982 Annotated (1982) 70.

Pel , ) : . E .




219 S.A. 1972, c. 1.

'220. P. Hogg;;SUEra n. 218 at’70.
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Alberta's Bill of Rights219 section 1(a) grants the right to the

enjoyment of property and the right not to be deprived thereof

except by the due process of law. ',Individuals"reeeive dnly

limited protection from these.sections in the Canadién and Alberta.

Bill of Rignts«as'the Charter only ﬁreserves theee rights, it duves :

not incorporate them into the'Charter. They do not'become "

g

en~ -

trenched" into thQACharter and are therefore subject to repeal by

\

a simple majority of the legislative body which enacted them and

the remedial proyisions of "the Charter are not .available to.

w

interest holders claiming'under elither the Canadiéndor Albetta

220

Bill of Rights, 4 The oblfgation of due process nev .neless
;>u o :

continues~toibin$@the federal and provincial governments.

. s
! ¢

The content of the due process clause has received surpris- .

\-& » «

. \ MR t
~under the Alberta Bill of Rights221 and only one decision under

|
o

- ingly little judieial attention. There/afe no reported'decisions.

the Canadian Bill of Rights.t In National .Capital Commission v. -

Sl

. . . - T T ‘v,". . ! ! A, 5 N . “
221. In the Alberta decision of Heppner v. The/Min¥ster of the

Environment .et al (1977) 6 A.R. 154, Heppner argued ‘that 'the:

order—in-council establishing a restricted -development area
was gontrary to the due process clause in section 1(a) of |the
AlBerta Bill of Rights. The Alberta Cou{t of Appeal did|not
have to address this argument because/ it invalidated Wthe

order-in- council ‘on jurisdictional grounds ; , b |

- “« o AN : . » ' B PR



182

o

Lapointe et 31222 the detendant argued that the expropriation of
her freehold lands was contrary to the Canadian Bill of Rights,

\ ”
because the old federal Expropriation Act?3

allowed thé govern-
ment to expropriate without giving notice and without giving her
the opportunity to contest the acquisition. She claimed that the

absence of these procedural protections violated the due process

clause.

The Federal Court rejected herlcontention ana gave an ex-
Eremely narrow ambit to the cbncept of due process. Although Mf.
Justice Noel noted that certain powers under the Act were "arbi-
trary", he held that they did not contravene thé Bill of Rights
beéause they were stétutory powers granted under validly enacted
legislation. 1In his view, "due process”™ wasvnotping more than
compliance with fhehlaws then.in force. There was no Highef duty,
even though .the Expropfiation Act did not state.thét it applied

notwithsténding the Bill of Rights.224

N

222, (1972) 29 D.L.R.(3d) 376. 1In a recent unreported Alberta
decision, counsel argued that the expropriation of . the
plaiﬁtiff's property offended Section 8 of the Charter in
that it was an unlawful "seizure". The Court of Appeal held
that the protection of Section 8 did not extend to the taking
of resl property by expropriation. - See Becker v. The Queen, -
unr -norced, June 6, 1983, J. A. Lieberman of Edmonton, C.A.
165.3 (Alta C.A.). ' o

 223. Expropriation Act, R.S.C. 1952, c. 106 now R.S.C. 1970, c.

E~19 as am.

224, For a discussion of the American approach to "due proceés"
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On the basis of th;s decision, it appears that sarguments

founded on the Canadian Bill of Rights and the Alberta Bill of

Rights will be of limited utility in protecting interest holders

under th - ‘v = and Minerals Act from confiscatory legislative

~

amendmer-s. As long as confiscatory amendments or decisions are
r ’ N

within the terms of the empowering statute then the dictates of

due process will have been met, regardless of the arbitrariness of

"
the statutory provision or administrative decision.™”

E. Remedies for Egpropriatibn

An i;terest holder:who believes his rights have been expro-
priaged byva legislaﬁiﬁé amendment must base his right to compén-
sation on either the common law, the E;propriation Act or the
statute which authorized the éxpropriation.zz6 If the last

mentioned statute exhaustively determines what compensation’ is

available, then it is the only legaily relevant source to deter-

mine the interest holders' rights. . Simﬂlarly, if that statute

expressly abrogates compensation rights the interest holder will

see L. H. Tribe, American Constitutional Law (1978) 427 et
seq.

225. Section 4 of the Alberta Bill of Rights requires that notice
must be given to the Attorney General when a claim is made
that a law of Alberta abrogates, abridges or infringes the

Bi1l.

226. If expropriations result from the lawful exercise of
government powers, an interest holder has no private law
remedies against the government. ’

(&
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however, go a long way to protect interest holders by giving them

a recognized right to compénsation.217

The Canadian Charter of Rights and Freedoms gives some
protection to property rights in a rather circﬁitous fashion.
Section 26 ~of the Charter states that "the guarantees in this
Charter of certain rights and freedoms shall not be construed as
denying the existence of any ;thef rights or freedoms that exist
in Canada". Ong of the effects of this section is to preserve any
rights given by the CanadianzBi;l of Righfs to the extent which
they are not duplicated in the Charter.218 Thé Bill of Rights,
in sections 1(a) andﬁ 4, gives limited protection‘ to property
rights by a due process clause. These provisions continue to apply

under Section 26 of the Charter because they are not duplicated in

it.

Section 26 also presgrves rights and freedoms embodied in

provincial enactments which are not duplicated in the Charterf"ln

[

217. Discussions on the principles wunderlying expropriations
usually include a reference to the publﬁc good or the social
purpose of the legislation. There is generally ‘some
suggestion that interference with private property rights is
only justifiable when there is an overiding public interest.
The question 1s who should pay for government measures which
-enacted. for the p:blic welfare: the public or individuals.
Entrenching pror.rty righ:s in the Charter would arguably
help restrict t*>: ¢~ ‘cin:: exercise of government powers.

218, P. Hogg, Canada .~t 1982 Asnnotated (1982) 70.
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Algerta's Bill of Right5219 section 1(a) grants the right to the
énjoyment of property and the right not to be deprived thereof
except by the due process of law.  Individuals receive only
limited protection from these sections in the Canadfan and Alberta
:Bill of Rights as the Charter only preserves these rights, 1t does
not incorporate them into the Charter. They do not become 'en-
~ trenched" into the Charter and are therefofé subject to repeal by
a simple majority of the legislative bodv which enacted them and
the remedial provisions of the Charter are not available to
interest holders claiming under either the *Canadian or Alberta
Bill of Rights. 220 The obligation of due process nevertheless
éontinues to bind the federal and rrovincial governments.
"

. The content of the due process clause has received surpris-

ingly little judicial attention. There are no reportea decisions

oo

under the Alberta Bill of Rigbts and only one decision under

the Canadian Bill of Rights. 1In National Capital Commission v-.

219. S.A. 1972, c. 1.
220. P. Hogg, supra n. 218 at 70,

221. In the Alberta decision of Heppner v. The Minister of the
Environment et al (1977) 6 A.R. 154, Heppner argued that the
order-in-council establishing a restricted development area
was contrary to the due process clause 1In section 1(a) of the
Alberta Bill of Rights. The Alberta Court of Appeal did not
have to address this argument because 1t dinvalidated the
order~in-council on jurisdictional grounds.
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have no claim. The position is, however; not as clear when the
expropriating statute makes no express reference to compensgtion
or when its provisions are not intenaed to be exhaustivé. In thqt
case, an interest holder must base his claim either on a common

law right to compensation or on the terms of the Alberta Expro-

priation Act.

I3

1. Common Law Right to Compensation

There is no clear common law right to compensation. The main

issue in this area is whether the principle against expropriation
without compensation is merely a rule of construction or whether
it confers a substantive right to compensation. If the priﬁgiple
is one of construction, an interest holder must prove that h; has
a statutory right to compensation. If the principle is éubstan—
tive, the intérpretation of the statute is not as important
because the interest holder would bave a common law right to
compensation, enforceable by- an ordinary judicial action. In

either case, however, any right to compensation could be expressly

‘deriied by statute.

......

""" The confusion in this area 1s ‘exacerbated by the judicial

tendency to refer to an Yimplied right to compensation", without

DT . | - . 227
out]inigg whether it is one of construction or one of law.

\

~227. A.R. Thompson, supra n. 10 at 284,
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- . 3,
The existence of-a substantive common' law,right to compensatian
‘ ce. g p

. ' 3
wi’'l depend upon the interpretation subsequent courts give to "the

' N
\

' . it
Supreme Court's decision:.~in Manitoba Fisheries v. The Quee: o

Before this decision, the rule against expropriation without

compensation was thought to be one of construction only, so it

-

could not form the basis of a substantive claim. Support fe  -his

propositioﬁ can be found in the following judicial comments:

"The recognized rule for the construction 4gf
statutes 1is that, unless the words of the
statute clearly so demand, a statute is not to
be construed so as to take awéy the property

of a subject without compensation.n229 . .

and

"The appropriate rule of construction has been
formulated and applied manyv times. A legisla-
tive enactment is not to be read as prejudi-

cially affecting accrued rights, or "eiisting

228. (1978) 88 D.L.R., (3d) 462.

229. Attorney-General v. De Keyser's Royal Hotel Ltd. [1920] A.C.
508 at 542. )
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status”" unless the language in which it is

230
expressed requires such a construction." 3

. The facts of the Manitoba Fisheries case mav be shortly

stated.  The plaintiffé owned ' and operated o successful figh

exportiﬁg business. Under the terms of the Fresh Water Fish
- o ‘

Marﬁeting Act, 3 a government monopoly was created and the

plaintiffs did not receive the licence which would have enabled

them to continue thre'r usiness.' The Act authorized the payment

of compensat i fr~ the rlrnt and equipment rendered unnecessary
A : ~

by the Act r.+ t% pl:s il s did not receive compensation. ¢ They

claimed an amount for '':.e loss of their business, including an

amount for goodwill. The statute did not contemplate or authorize

v
- I

compensation for goodwill so there was no statutory basis for this

Cam

claim. -

L~

The observation by judges at all levels that the appellants

had been poorly treated may have affected the reasoning of the

23O.ISPOOner 0ils Ltd. v.. Turner Valley Gas Conservation Board

supra n. 12 at 552,

231. Fresh Fish Marketing Act, R.S.C. 1970, c. F-13.

.,
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o) , .
Supreme Court.‘32 The ratio of the Supreme Court decision- is

5
found in the following passage:~33
v

"There is nothing in the Act providing for the
taking of such opropertv by the Government
without compensation and as 1 find that there
was such a féking, it follows, 1in my view,
‘ ) that it was uhauthorized(having regard to‘the

recognized rule that "unless the words of the

statute clearly so demand, a statute~is not to

be construed so as to take away the propertv

of a subject without compensation."

The Court awérdcd compensation for -the loss of the plain-

tiff's goodwill but is unclear on what basis this award was -made
234

in light of the statute's limited compensation provisions:

The dicta of Mr. Justice Ritchie sugpest that he adopted the
| ‘ o

N and

N

232. 72 D.L.R. (3d) 756, [1977) 2 F.C. 457, aff'd 78 D.L.R. (3d)
393, [1978] 1 F.C. 485. Ritchie, U.. approved Mr. Justice
Collier's statement found at page 768: .

"On the evidence before me, the plaintiff and his
former competitors, to my mind, have been unfairly
treated. They are taxpayers and citizens of both
Manitoba and Canada, entrapped in policy differences
between two levels of Government. They have been
economically erased."

233. Manitoba Fisheries, supra n. 228 at 473.
b
234, D.P, Jones, 'No-Expropriation Without Compensation: "A
Comment on Manitoba Fisheries v. The Queen' (1978) 24 McGill
L.J. 627 at 633 where the author reminds us ‘that all "damna

are not injuria",
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.

.
‘principle as a rule of construction, but the actual award points

to an acéepfance of the “views expressed by Lord Radcliffe in

Belfast Corp. v. 0.D. Cars L{d.:235'

'S

dOn the one hand, there would be tke general
principlé, accepted by the‘ legislature and
scrupulously defended'bydfhe courts, that Ehe

':titie t.  .operty or the emjoyment of 1its
posséssidn wa§ not té be compulsorily acquired
from a subject unless full compensation was
afforded in 1its place. Acquisition of tftlg
or posseséion'was "taking'". Aspects of this
principle are found in the rules of gtatutor&
interpretation devised by the courts, which
required the presence of most expiicit words
Before an acquisition cQuld beé held to be
sanctioned by an Act. of Parliament without
full compensation being provided, or impérted
an intention to give compensation and machine- | .
Ty for aséeésing it into any Act of Parliament

that did not positively exclude it."

It can be argued that in Manitoba Fisheries the Supreme Court

was merely stretching the terms of the statute to do justice.
. 1 "0 ’

Arguably, it did not intend to set the foundations of a new theory
of recovery without further discussion but the terms and outcome

of the decision may not pérmit one to dismiss it so lightly.

235. [1960] A.C. 490 at 523.
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k2

The Manitoba Fisheries decision Las not been consistently -

interpreted {in subsequent cases. " The earlier decisions from

»

Quebec sugpest that the case merelyv reitérated the principle as a

236 . .
rule of construction. In contrast, some of the more recent
Y% . N /
decision from the western provinces have held that the principle

confers a substantive right to compensation which can be enforced

in the :courts. In Bodner Fish Dist. Ltd. v. The gueenz-37 the

plaintiffs were fish producers in the same position as Manitoba

Fisheries. The case arose out of'.an:-amsfguity in the Supreme
f . .

Court's method of calculating the amount of compensation dictated

by tﬁe Manitoba Fisheries decision. = The Federal Court supplied

the neccessarv qualification and explained the decision in Manitoba
238 ‘

Fisheries in\the following manner.
i

It is 1interesting to note that the Supreme
Court of Canada, although it approved and

-adopted the reasoning in the House of Lords in

Central . Control Board (Liquor Traffic) v.

236. Ferme Filiber Ltée v. R. [1980] 1 F.C. 128; Proc. Gen. du Que
v. Healey [1979] C.S?_ 286. In Healey however, the court
decided the case on the . round that the statute was not
intended to have a retroactive effect because its wording was
not sufficiently explicit. The fact that it was an amendment
to a statute which was itself retroactive did not alter the

court's finding.

237. This case was joined with Canadian Fish Producers Ltd. v. The
Queen at (1981) 113 D.L.R, (3d) 64&44.

t .

'238. Id., at 647.
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744, on

the principle that where the effect of the

statute amounts tdﬁexpropriation, unless 1t so

specifies to the contrary, the _1ntention to

compensate for- the loss 1s to be imputed to

the'Legislature,'it did not follow the rule

laid down in that casen as to the means of

ascertaining or computing that compensation.

In both cases, the Courts came to the conclu-

sion that the terms of the existing expro-

priation statue did not specifically cover the

case under consideration. In the English case

‘the relevant statute was the Land Clauses Act

and in the Manitoba Fisheries case the statute

.would be the Expropriation Act as it existed

on May 1, 1969 [now R.S.C. 1970, c.

16 (lst.'

' Snpp.)]. The House of Lords held that the

method of ascertaining COmpensation provided

for in the Land Clauses Act would apply

because "it was not expressly or impliedly

excluded" from that Act. The Supreme Court of

‘Canada, on the other hand,’chose3not to apply

the method provided. in the Expropriation Act

because the situation was not speeifically.

covered by that Act and devised instead the

formula which I have qnoted'at the outset and

which will most likely serve as a precedent in

the case of businesses-. simmlarly affected by

the action of Gove}nment and which do not fall -

within»the terms\gf q e’ Exprqpriation Act.

* This sugpoz\e the wcqntent;:;\\that a substantive right ‘was. en-

Do

\
visaged in @odner because the. loss was not

T Al

compensable under

[ SCINIReRRE S
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either the Expropriation Act or the Fresh Water Fish M4rketing

Act.” The similarities between.Bodner and Manitoba Fisheries may

weaken the force of this statement because the two cases are on
all fours and the Supreme Court decision must have been considered

as binding in Bodnef.

A stronger case favouring the substantivé right interpreta-

tion is Gloucester Prop. Ltd. v.‘R.239 " It addressed righﬁs to

compensation resulting from an order-in-council which restricted
the uses the plaintiff could lawfully make of his land. The court.
referred to the common law principle as a '"canon of construction"

but held that' the plaintiff 'had a righf to compénSatipn even

fhngh the Statute. did not expressly provide for one.:240

an intention to take away the property of a
subject without giving tg’ him a legal right to
compensation’ for the 1loss of it is not to be
imputed to the Legislature unless that intention
is expressed in uneqﬁivocal terms . . . where the
statute authorizing the'taking away of, or causing
damage to, the subject's property, either does not
provide-a special tribunal to assess the amount of
the compeﬁsation the subject 1s to receive, or

only provides a tribunal which has become non-

239. (1980) 116 D.L.R. (3d) 596.

240. Id., at 607 and 608. The statute was the Environment and
Land Use Act R.S.B.C. 1979, c. 110 s. 6,
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N
_existent, the subject 1s entitled to have that

amount assessed in the High Court of Justice .
! .
, ' (- .
It should be noted that whether or ndt the princ&ple is one

i

of construction or law, it -can be overridden by an expréss legis-
lative statement abrogating compensation rights.zél The ambigu-
1Ey persists, however, in situations where the statute does not

provide any statement on comﬁensation or does not .expressly

provide for the type'of compensation claimed by the plaintiff.

1t is unfortunate that the plainkiff's counsel conceded that

there was no common law right to cqmpengétion in the case of Tener

v. The Queen242 which will be dealt with in detail below. That

case dealt with the expropriation of Crown granted mineral claims

and 1s presently on appeal to the Supreme Court jof Canada.’

Counsel's concession means that the Supreme Court ,yill not be

forced to comment on its earlier decision in Manitoba Fisheries,

- ' o .
but it is to be hoped that it will use the opportunity to clarify

2

it. . | ’ . ' —

241, See R. v. Maritime Law Books Ltd. (1982) 60 C.P.R. 43.

‘ -
242. (1982) 34 B.C.L.R., 285. (1981) 23 B.C.L.R., 309.

e

i3
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2. The Expropriation Act

If there is_np common law right to comﬁensation an interest

i
holder must poiﬁt to some statutory provision which expresslv or
impliedly redresses the plaintiff’'s damage.ZAB Sometimes the
stafﬁte Whifh grants the expropriation po@er establishes compen-
sation rights either by an’gxpress provisionNor bv incorporating
the comggnsatorf provisions of another iﬁftutél In either case,

the expropriatory statute is the starting point to determine the

Al
existeénce and extent of an interest holder's rights to compen-

.

sation.

The Mines and Minerals Act\gives the Ministe; two separate
but similar powers of expropfié?ion.~ Under section 10(1)(c) the
Minister may accept the sufrender of, cancel or refuse to renew an 
agreement when he 1is of the opinion that further exploration or
development is not in the public interest. This power is express-
ly "subject to the payment of compensation'" as set by regulation

by the %Llieutenant Governor in Council.244 These regulations

243. E. Todd, The Law of Exp: »priation and Compensation in Canada
(1976) 264. :

244, This is an interesting provision because the statute does not
necessarily give a licensee the ''right" to renew so it is
difficult to imzgine why the licensee should have a right to
compensation if the Ministar refuses renewal on the grounds

~of public interest. Tgtizatroleum and Natural Gas Licence
Regulations does not gi\ the right to renew, 1t merely
" states, in s. 6(3), that the Minister may extend a two year
term'fo¥ an additional year. The power to make regulations
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. would be the starting point for a claimant under this section.
If, however, the regulation did not provide compeﬁsation for a
particular  Yoss anplainfiff may have an alternative claim under
the Expropriation Acp. The existence of this alternative claim
depends uponigﬁether the provisions in phe Mines' and Minerals Act
were' Intended to constitute a complete, compensation. code for
expropriations arising unde% it. If the provisions were so
intended then the Expropriation Act would not apply. The courts
determine intention by reviewing the wording of the statute and 1f
they see fhat ﬁhe sfatuté does not compenéate for a parﬁicular
. type of loss they often interpret it as an 1indication that the
245

statute was not meant to establish a complete code. Thus,

even when the expropriating statute provides for compensation the

Expropriation Act may still be relevant.

When the-expropriating statute does not mention compensation,
the Expropriation Act applies.246 " Under section 10(1) (b) the
7

Minister may expropriate any estate or interest in mines and

concerning renewals is given to the Lieutenant Governor in
Council by s. 106(2)(c). Maybe the presence of a section
1ike s. 10(1)(c) suggests that the Act envisaged that
renewals would be granted as a matter of right.

245. This reasoning was accepted by the British Columbia Court of
Appeal in Tener v. R. supra n. 242,

246. If the statute abrogates -compeﬁsation, rights the
Expropriation Act ‘does not apply but there is no such
abrogation in the Mines and Minerals Act. ’ )
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'minerals 1if he believes that further exploration and development
are not in the public interc... There is no compensation pro-

vision for this subsection so a dispossessed interest holder must

fall within the terms of the Expropriation Act or his losses will

be damnum absque injuria.

There is an identity of subject matter between the Mihister's

power to expropriate under s. 10(1)(b) and the application of the
!

: o . . |
Expropriation Act. In both cases the statute refers to "any

estate or interest" in either the mines and minerals or the
1and247 but protections in the Expropriation Act only extend to
"owners" of "expropriated" "land". The defini;}ons in the Expro-
priation Act are génefally wide enough to encompass Crown petroie-
um end natural gas licensees and lessees but only if their rights
constitute "interests in land'". This question was discusséd in
. Chapter II and it was .my conclusion that licences and leases

created interests in land in the nature of a profit a’ prendre

because they transfer the right to win and work provincially owned
substances. There is, therefore, the possibility of a remedy
under the Expropriation Act but the dispossessed interest holder

must be able to show that his interest was "expropriated".

~

247. Expropriation Act, supra n. 244 s. i(g).
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F. Rights to Compensation -

Expropriation is tﬁe greatest threat to interest holders'
security and they are keenly interested in how.far governments can
interfere with acquired rights before they can claim the remedies
available when property is expropriated. The negative effects of

interference with vested interests can be partially mitigated by

an award of compensation. Ih many cases governments negotiate

ad hoc compensation settlements with affected interest holders but
the strict legal rights of interest holders still retain their
importance. They will govern if negotiations do not result in a

settlement and they will be the basis of both parties' bargaining

pdsitionsi An interest holder's.legal rights depends on how the .

courts define certain legal concepts. The breadth of the inter-
pretation given to the concepts c¢: expropriation and injurious

affection have a direct bearing on ‘he interest holder's security
e .

of tenure and the price of the government's flexibility. =
PR ‘ . . ‘ (\

If courts hold that many government activities are expro-

priatory then the attendant rights to compensation dincrease -

security of tenure but augments the financial costs of government
flexibility. Converselys -if the concepts of iexpropriation and
injurious‘ affection are narrowly construed then few midstream
Iegislagive variations will result in compénsatory obligations. A
narrow construction of these concepts reduces security of tenure
by allowing changes to vested rights without imposing correlative
Crown responsibilities; An interest holder'éfsecur&ty of tenure

\
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is best protected when a legislative variafion amounts to an
expropriation and he has a right to compensation. When he re-
ceives compensation he is no longer individually assuming the
costs of legislative measures introduced in the public 1interest.
The f&llowing discussion suggests that very few midstream changes
effected .under the Mines and Miné}als> Act 'will amount to an

"expropriation", as‘presently defined by the courts, so interest

holders have only limited or no rights to compensation.

1. Expriopriation

The cgurts havg generally adopted a narrow view of what
amounts to a éompulsory taking of property. The generally accept-
ed test provides that each of three interrelated requirements must
be met before there is an expropriation. The first requirement is
based on fhe distinction between confiscatory and reéulatofy
powers, the second requires a change in beneficial ownership, and
the third is that the Crown must ;cquire the rights in issue
before there is an éxpropriation. Often courts do nofﬁarticulaﬁe
the tests in these terms or they use those requirements ingéf—;
changeably, so while it is somewhat artificial to study each

requirement separately the exercise retains some merit. {

These requirements may be illustrated by reference to the

recent case of Tener v. The Queen and other relevant decisions.

<ZE}e Tener decision is very important, not ohly because it is on

appeal to the Supreme Court of Canada, but because it is one of
~ “~ T . .
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the few cases which raises the issue of midstream legislative

variations to resource rights granted by the Crown.

(a). Tener v. The Queen

This case resulted from a Crown grant of mineral claims to
Tener's predecessor in title. When the claims vested in 1937, the
owner had the right to all of the minerals withiﬁ the claims and
the right to use and posseéé as much of the surface as was neces-
sary to win and work the claims. The mineralisation in this case
consisted of gold, silver, and lead deposits. The claims were
always kept in good standing\although there‘was no production. In
1939? a notice of resefve appeared in the British Columbia Gazette
stating thaf all vacant Crown lands within a certain area, includ-
ing Tener's claiﬁs, were reserved as Wells Grey Provincial Park.
Nothiné in this notice affected the_blaintiff's ownership of his

claims. In 1965, a new Park Act was enacted which pfovided that

park use permits were necessary before mineral extraction icould

occur.

The availability and the terms and conditi = of these
permits Jepended upsn the classification of the park. Initially,
Wells Grey was a Class B park, where it was possible to receive a
permit only if the resource éctivities were not detrimental to the
park's recreational values, but no permit was granted during this
period. Two legislative amendments were made in 1973: one to the

Mineral Act, providing that anyone engaged in mineral activities
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ir ﬁarks required the permission of the Lieutenant Governor in
Council; the other to the Park Act, placiqg Wellé/Grey into the
more protected categorv of a Class Aipark. \Permits could only be
gganted for activities within Class A parks %hfch "were necessary
to the preservation or maintenance of the re%reati&nabﬂbalues of

-

the park." '

Tener appliéd for a park use permit in 1973 gﬁd each year up
to and including 1977, but never received o&é. In 1978, he
received ;.letter.from the Parks\ana Recreation Branch stating
that provincial policy prohibited resource development within
Class A parks and that no pefmit wouldl be foréhcoming. The
governrent did discuss fhe possibility of compensation by request-
ing an - itemized quit claim, but ﬁothing‘ resulted from .these
efforts. The plaintiffs treated this letter as th? event which
deprived them of their‘opportunity to exploit their claiﬁs. They

subsequently began an action which proceeded by way of a stated

case on the issue of the government's liability for compensation.

Tener claimed that the refusal of a park use pérmit was an
expropriation of his right to develop his minerals by denving him

access to the surface of the land. He argued that the refusal

‘rendered his ownership rights worthless becauée.it restricted his

right to win and work his minerals. | He based his right to
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compensation on the terms of the British:.Colpmbia Park Act248

and the Expropriation Act:,249

and claimed compensation alterna-
tively for the expropriati&n of, or injurious affection to his
claims. The. Park Act provides that "expropriations' made under it

1

would be compensated aécordiﬁg to the provisions'in the Ministry

of Highways and Public Works Act.250 /The incofporated Act only

‘ d .
gives compensation for "expropriations'". In contrast, the British
Columbia Expropriation Act applies to takings of.land authorized
by statute and provides for compensatioﬁ!in cases of expropriation

and injurious affection, as long as the loss results from the

"execution of works".

The trial court held that his rights had not, been expropri-
| ated or injdfioﬁbly affected. The Court of Appeal\held that his

. ’ ’ . ’ -~
claims had not/been’expropriated but. awarded compensatien on the

—

alternefzve grougd ‘of  iqjurious affect}on. Both cou:E;\Jrelied
upon‘tﬁeythree réquirementSlfor gﬁ exéropriation and formulated é'
_narrow priﬁciblé éf what goﬁsfitutesvan e#propriation. The first
'requifement was raised by thedtrial judge; the latter two are

‘reflected 1in Mr. "Justicel Lambert's holding that there was no

248, Park Act, R.S.B.C. 1979, c. 3009.
249, Expropriation Act, R.S.B.C. 1979, c. 117.

250. Ministry of Highways and Public Works Act, R.S.B.C; 1960, c.
109, now. Highway Act, R.S.B.C. 1979, c. 167.
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expropriation as Tener retained the ownership of his claims and

the Crown acquired nothing by the refusal of the park use permit.

(b) Confiscatory v. Regulatory Powers

The trial “judge, Hr. Justice Rae, reasoned that there ‘had
been no expropriation of the plaintiff's | claims because “the
—

refusal of the permit merely suspended his mineral and surface

rights without confiscating them. He classified the power to

grant or ref;se a permit and thé actual grant or refusal as

matters of regulation, not expropriation.251 In dding so, he

relied on the distinction between confiscatory pbwers and regu-~

.latory powers.252 This distinction is based on the belief that
-certain statutory powers deal with matters of expropriation,
whereas others deal with purely regulatory matters. It is quite

easy to‘draw this distinction betwgen éhe power to take land for a

public highway and the powér to determine the appropriate speed

" limit but not all powers fall so clearly into one. category or the

other.

251. Supra, n. 242 at 737,

252. This same type of distinction is made in the United States.
For the purposes of the Fifth and Fourteenth Amendments the
courts ask whether measures were imposed under the police
power (regulation) or resulted from an exercise of the

4 government's powers of eminent domain (expropriation).
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In any event, it is artificial to focus on the statutory
power rather than the effect 8f its exercise. First, there is no
a priori difference between the two types of powers and second,
the' courts often claséify the _power according to its effect
anyway. An important question, in this area, 1llustrated by "the
exampie of land use restrictions, is the point at which regulation
becomes a de facto cohfiscation. The trial_judge's distinction
between céﬁfiscétion and regulation intimated that they were
mutually exclusive whereas theidifference is just one of degree
and the proéer course would have been to analyze the effect of the

legislation on Tener's rights.

It appears that governments increasingly use allegedly

regulatory powers to effect essentially confiscatory ends. In some

quarters this has led to the extension of expropriation concepts

to include this type of 'regulation', which has become known as

253

"creeping expropriation" and '"constructive taking". These

-.253. For a general discussion see:

B. Christie, "What Constitutes a Taking of Property&rnder
International Law?'", 38 Brit. Y.B. Int'l L. 307 (1962)."

Burns H. Weston, '"'Constructive Takings' under International
Law: A Modest Foray dinto the Problem of 'Creeping
Expropriation'", 16 Va. J. Int'l L. 103 (1975-76).

Errol P. Mendes, "The Canadian National Energy program: An
Example of Assertion of Economic Sovereignty or Creeping
Expropriation in International Law", (1981) 14 Vand. J.
Transnat'l L. 475 at 495.
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1

concepts are the invention of international law. Their applica-
’ i

tioﬁ in Alberta may be limited to examples of how courts could

extend the concept of expropriation if they chose to do so.

4

(c¢) Change In Beneficial Ownership

| It is difficult to escapé the di;hotomy between regulétory
and confiscatory powers as it is reinforced by thé second fequire;
ment of a change in beneficial ownership. The interplay between
these concepts generally occurs.-in the following manner: When
government actions involve a chénge of beneficial ownership they
are normally classified as e;arcises of confiscatofya éowers,
whereas variations which leave owﬁership‘rights }elatiéely intact

are classified as the use of regulatory powers.zsa

i

All of these concepts were introduced at a time when only
physical invasions of property qualified as takings. 'However, now
it 1is geﬁérally recognized that a confiscation can occuy without a
change 1in beneficial o&nership. An early recognition of- this

principle 1is contained in a famous passage in the Fisheries
: r

decision which dealt with the' distribution of legislative powQ

255

ers "The suggestion that the [regulatorv] power might be

s

254. W.B. Stoebuck, Non-Trespassory Takings in Eminent Domain,
(1977), 1 to 20. o iy

255. A.G. Can. v. A.G. Ont., [1898] A.C. 700 at 712 to 713.-
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!

used as to amount to a practical confiscation of property does not

warrant the imposition by the Courts of any limit upon the abso-

p :
lute power of legislation conferred."

The major issue raised by this second requirement is whether
or not the confiscation of one .of the rights‘"éonsequent upon
owﬁership is an expropriation of the whoie. In Tener's case, the
question is whgther deprivation of his surfape right and-right to
produce amounts to an expropriatioﬁ ofihis interest even though he
retains the ‘OWnership of his ﬁineral ciaim? To ans&er this
guestionvguidance4can be taken from cases decided in countri;s
which prevent the ékpropriation of property under spegifié enact-
ments or by tHeir,Constitutions. In many of these cases, fhié
limited form of confiscatibn .is not sufficient to establish a

N

taking.

In France Tenuria and Co. v. The Kin5256 the plaintiffs

gcléimed compensation under both. the Emergency Powers Act and the
‘common law allegiﬂg.thaf the gpvernment requisitioned“their ship.

On day 1, the British government told the plaintiffs not to
discharge the coal they were carrying.. bn day 22, after lying in
wéit, the ship was ordered elsewhere to deliver the coal which Bad

been formally requisitioned in the interim, The coal was

256. France Tenuria and Co. v. The King, [1927] 1 K.B. 458.
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delivered on day 23. The plaintiffs alleged that coméensation for
the use of the ship was owing for all twenty-threei days. The

court held that' the order to proceed to another port on day 22

v

supplied the positive and effecrive dominion required by the J
Emergency Powers Act so compensation was only . awarded starting
'from the formal requisitioning on day 22.. No cbmnensation‘was
given for days 1 through 22 because tne plaintiff was merely
following the order of the government and did not lose the owner-

ship of.any of his property. In holding .that there was no common

~N
. S [
law claim for the remaining q;?s, Wright ,J. wr?te:257

i
; but I shall assnme that tﬁe Crown has no
right at common law to take a subject's
property for reaeénsvbf,State without paying
compensation. ‘I think, however, thag the rule
can only apply (if it does apply) to a case
vhere \property is actually taken possession .
of, or used by, the Government, or where, by
the otrder of 'a competent authority,’ it is
placed at the disposal of the Government. A
mere negative prohibition, though it involves
interference with an owner's enjoyment of
property, does not, I think, merelv because it
is obeyed,. carry with it at common law any
rightbto compensation. A subiect cannot at
- common -claim compensation merely because he
obeys a lawful order of the State
1

257. 1d., at 467. R
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~ Similarly, in Belfast Corp. v. 0.D. Cars Ltd.,258 the court

construed a constitutional provisioﬁ which prohibited taking ‘'any
property without compensation', 'either directly or indirectly.'
Viscount Simonds, while recognizing that the difference between
regulation and confiscation is one of degree, féQored a. test based
on the public interest involved. The .more compelling the publié‘
interest, the more 1likely measures which'iﬁterfere with propri-

etary rights will be classified as regulatory. In the course of

-his juydgment, he remafkeq;zsg ) : »

I hope that I do not over—simplify tﬂé
problem, if I ask whether anyone using the
English language in its ordinary signifiqgtion'
would say of a local authority whichlimposea
some restriction upon the. user of property by
its owner that the authority had 'taken' that

" owner's 'property’'. He would not make‘ any

“fine distinction Between.'take', 'take over'
or 'take away'. He would agree thaéj'proper—l

. ty' is a word of very wide.imﬁort, including
intangible. and tangible property. - But he

wbuld surely deny that any one of th:se rights
which in the aggregate constituted ownership

of property could itself and by itself aptly

be called 'property' and to come to the

instant case, he woulc&eny that the right to

o

258. Belfast Corp. v. 0.D. Cars Ltd., [1960] A.C. 490 (P.C.).

259. 1d., at 519 and 520.



use property in a part$cular way was itself
property, and that the/restriction~or denial
of that right by a local authority was a
'taking', 't;king away' or 'taking over' of

'property’'.

These cases suggest that more than a surface usejrestriction like

the'one‘imposed on Tener's claims would be necessary before a

taking would occur. Tlie dicta establish thaﬁ interference with a

composite right of ownershir may be insufficient to establish a
a

taking but the fofhs should be upon what, if. any rights, the

" plaintiff may still usefully exercise.

The'contﬁpversy is further illustrated by the zoning by-law
cases. Thesefcases decided that land use srohizitions contained
in by-laws did not amount to ex;ropriations,' even though the
rights of:land owners to use their property were curtailed and
property values thereby diminishéd.26o' The courts reasoned fhat

as there had been no change in the beneficial cwnership of the

N
property, there' had been no expropriation. Following the

260. Taylor Blvd. Realties Ltd. v. Montreal, [1964] S.C.R. 195,
affirming [1963] Q.B. 839; Toronto Corporation v. Roman
Catholic Separate .Schools Trustee, [1926] A.C. 81, [1925] 3
D.L.R. 880; Canadian Petofina Ltd. v. Martin and Ville de
Saint-Lambert, [1959] S.C.R.- 453, 18 D.L.R. (2d) 761. 1In the
U.S. the leading case is Village of Euclid v. Ambler Realty

. Co. (1926), 272 V.S. 365. See W.B. Stoebuck, supra, note 28
at 172. et seq. Presently, under the Planning Act R.S.A.
1980, C. P-9, s. 136 compensation 1s expressly denied for

damages caused by zoning restrictions.
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reasoning of those decisiors, :he refusal of a park use permit or
any other permit required by legislation would merely prevent the
plaintiff from exercising all of the rights consequent on his

owneré%ip of the claim,.but there would be no expropriation.

{here are, however, two reasons why fhe zoning cases should
not constitute the finai statement on this issue. First, it has
been argued that ﬁuisance‘abatement and the preservation of the
greatest good for the greatest numbér were the reasons why zoning
enactmeﬁts were not takings;26l The land owner was prevented
from using his land in a particular ;anner and while his rights
may have been reduced or rendered less valuable, the un@erlying
assumption was always thatvhe could make an alternative use of the
"land. This argument can not be made with respect to resource
rights as they are granted for a particular- purpose. The oﬁly
reason why claims are‘located'or why companies bid for permits or
licences 1s to have rights in and access to the éubsurface"estafe.
When a permit prohibiting surface access is refused, *here is no
alternative ﬁse the interest holder can make qf the property. It
is not that there is no equally advantageous use, ‘it is that there

is no alternative use at all. Second, the zoning cases were

decided at a time when zoning was very limited, was usually

l

261. J.L. Sax, "Takings and the Police Power", (1964-65) 74 Yale
L. J. 36 at 49. -



209

effected by municipalities; and did not greatly alter property
values The growing use of powers of this sort, by all levels of
government and for numerous purposes, may make the cases inappro-

priate in the modern contgxt.262

(d) The Crown Must Acquire The Right: Tn lssur

The third major requirement is .that the Crown must actually
acquire the rights in issue before there can be an expropriation.
Certain case law requires a one-to-one ratio between deprivation

and gain although it should not be theoretically necessary for an

expropriation.263 .The main dissue for this requirement is

.

whether the emphasis should be on what the subject has lost or on

what the government has acquired. In Manitoba Fisheries v. The

262. P. Bretts, "Expropriation Without Compensation", [1973] Bus.
Quarterly 5. This point is especially important as new tests
are being proposed to differentiate the legal effects of
zoning according .o the purposes it seeks, at 5. For a case
giving . compensation for mineral claims see Province of New
Brunswick v. Gordon and Walton (1980), 27 N.B.R. (2d) 110
(N.B.Q.B.). : \

?63. See “Gov't of Malaysia 'v. Selangor Pilot Assoc., [1977] 2
W.,L.R. 901 (P.C.) where Viscobunt Dilhorne at 907 and 908
stressed that while the plaintiffs suffered a deprivation,
the property was not acquired by the government, so no
compensation was awarded. He was however, construing a
provision of the Malaysian Constitution which emphasized
acquisition. Article 13(2) reads: '"No Law shall provide for
the compulsory acquisition or ‘use of property Wwithout
adequate compensation."

It has also been argued that what was really at issue in that
decision was whether the plaintiff’'s rights constituted
property at all, : .
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264 ‘ ' )
Queen, the federal government created a statutory monopoly

and the issue was whether the Crown had expropriated the plain-
tiff's goodwill as well as the physical assets of his business.
Ritchie, J., emphasized the acquisition By the Crown rather than

the deprivation of the subject. The operative assumption of that

decision was that an acquisition was necessary.265

Once it d1s accepted that the loss of the
goodwill of the appellant's business which was
brought “about by the Act and by the setting up
of the Corporation, was a loss of property and
that, the .same goodwill was by statutory
compulsion acquired by the federal authority,
it seems to me to.follow that the appellant
was deprived of property which was acquired by

the Crown.

In Ferme Filiber Ltée v. The Queen266 the plaintiff operat-

ed a fish hatchery for five years under a licence granted by the

264. Manitoba Fisheries v. The Queen (1978), 88 D.L.R. (3d) 462
" (5.C.C.) at 468. ‘ :

265. Mr. Justice Ritchie disagreed with the view sustained both at

trial and appeal that while the effect of the legislation was

. to extinguish the appellant's goodwill, it was nevertheless

not "taken" by the Crown. He disagreed, hrwever, on the

facts of the case, and not as a matter of lcgal principle.

This is 1llustrated by his reliance on the monopoly granted,

forcing all previous clients to deal with the Crown

corporation. Once it was established that the plaintiffs had
created goodwill, the acquisition was assumed.

\

_ 266. [1980] 1 F.C. 128.
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federal government in accordance with the Fisheries Act.267 The,

government subseq&ently amended the Regulations and prohibited the
rearing of fish in an afea which included the plaintiff's hatch-
ery. Its operating licence was not renewed and.it was forced to
cease operations. The plaintiff argued that the adoption of this
regulation constituted a disguiseq expropriation for which*he was
entitled to receive compensation. The c;urt hgld that there had
been no expropri;;ion because "an exprdpriation impl;es dispos-
session of the expropriated pArty and appropriation by the expro—
priating party; it neceég;rily requives a transfer of property or
rights from one party to the other. There is nothing of tha; kind
here. Defendant has not acquired anything ﬁelonging to plain-

tiff."268

~
-

[

.

The parallels between: the- posigion of the. plaintiff and
licensees andllessees under the Mines and Minerals Act afe pléar._
Iﬁ both cases the Crown owns the property and grants. liﬁited
rights of use. The failure to renew, where there is no right to
renewals, can never amount.to an éypropriation'because'the Crown
acquires nothingb it does not already own. The government's

purpose behind not granting a right of renewal i1is to retain

flexibility and this would be lost if the failure to renew was

<

267. R.S.C, 1970, C. F-14,

268. Id., at 130.
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somehow actionable. Where there is a right to a renewal, or the
Cfown attempts to termina£e an unexpired interest by a legislative
amendment, then the Crown acquires the p?wer to regrant rights in
its property or déal with it as it sees fit. This is a power it
would not possess during the éurrency of licences and leases. It

is unclear whether the acquisition of this power is or should be

~sufficient tdhsafisfy the curr%ﬂf\appropriation requirement.

In certain cases, however, an Expropriation may not result
even if the right to regrant the confiscated rights is used as the
test. In Tener tﬁe Crown acquired ﬁothing becausé Tener fetained
the title to the claims so the Crown could ﬁot reopen the landé
for mineral staking. Nor did the Crown acquire the ‘power to
regrant surface rights :because i1t was Tretained ‘from %he
outset.269 ‘But while - the Crown did not acquire rights of
‘regrant, it enjoyed the benefit of deéignating‘lanqs for public
use. It isjunlikely, however, that this type of benefit‘wiil ever
be sufficient to constitute the ﬁecessary acquisition by the

government as long as a change in beneficial ownership is retained

as the second requirement of an exprdpriafion.

269. See Newmont Mines v. The Queen in Right of British Columbia
et al (1981), 124 D.L.R. (3d) 710 (B.C.S.C.).
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‘'There has been one recent indication that the courts mav be

prepared to take a wider view of this requirement. In Glou-
cester Propérties v. The Queen270 the court held that the

plaintiff had a right to compensation for the losses caused by the
land use restrictions imposed by order in ccuncil but that he had
not exercised it properly. In the course of this judgement it was

recognized that the Lieutenant Governor in Council had been given

the statutory power to place limitations on the plaintiff's common

271

law rights to use his land. Bouck J. remarked, however, "His

orders may be of such a nature as to amount to expropriation even
though the land is not actually acquired by the Crown." This
judicial attitude emphasizes the effect of legislation on private

rights, rather than any benefit to the government.

(e) Criticisms

vfhis narrow. view of expropriations does little to promote
security of tenure and much to encourage government flexibility.
From the tests used to determine what an expfopriation ié, it
appears that the ambit of "regulatory' changes open to the govern-
ment is very wide indeed. The increased use of regulatory powers
which alter common law proprietary rights has prompted one writer

to the belief that our.present conception of property is changing.

. 270. (1980) 116 D.L.R. (3d) 596.

271. 1d., at 607.
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The increased user limitations suggest that "absolute ownership"
now means whatever rights are left over after legislative inroads

have been made.272 \

The limited protection given to licensees and lessees from
this three pronged test of an expropriation can be seen when the
question s asked whether the major variations imposed in recent
rears qualify as compensable takings. It 1is unlikély that the
pecrolev.. roduction éutbacks, the yoyalty increases, the iﬁtro-
ductirn of deep - rights reversion or the changes in the tenure
:yétem renerated any compensatory obligation, even though the

—companies argued that their §ested rights had been altered, ‘These
examples sharply illustrate that not. every Interference with

acquired rights amounts to an expropriation in law.

Affected companies argued that tﬁe effects of the cutbacks
wére confiscatory because thé government did not fetain the power
to curéail production in théirboriginal leases. According to the
stated expropriation requirements a plaintiff must estéblish that
his ownership rights have been acquired by the government through

~the use of its expropriatory powers. This would be difficult in

the case of the production cutbacks as the Alberta government

272, P.V. Bretts, 'Can the Entrepeneur Survive iﬁ the Seventies"
(1972) 37 Bus. Q. 1:14 at 16,
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merely suspended the operation of one of the rights transferred by

the grant. A claimant could not establish why reduced production

expropriated his whole interest. Nor could he establish that he

had an absolute right to produée because the rights granted by the

Mines and Minerals Act are quaiified by the ERCB quota sys-

tem

273

It 1s also very difficult to classify a temporary

273.

The companies would rely on the difference in extent, source
and nature between the cutbacks and allowables to. establish
their claim that their vested rights had been altered. In
this context ‘it is important to note that the fifteen percent
reduction was on the figure which would otherwise have been
the province's allowable and not fifteen percent of all oil
which could possibly have been produced. This fortifies the
companies' argument as it illustrates a taking over and above
the ERCB quota system. The companies entered into agreements
where the only source of limitation on production was the
setfing, by the ERCB, of the allowables for the province, the
pools and dindividual wells.. The substitution of the
Lieutenant Governor in Council, wunder a separate Act,
distinguishes it from the existing administrative body and
nake its actions in derogation of vested rights.

The nature of the quota is also significantly different. The
actions of the ERCB are motivated by a genuine concern for
conservatién, a desire for proper management and
supply/demand exigencies. Despite the rhetoric involved it
is hard to classify the cutbacks as anything other than a
political maneuver -alculated to strengthen the province's
bargaining position. It appears somewhat inequitable to
allow a political play to be made without what would
otherwise be the attendant ramifications and obligations
merely because it resembles an existing regulatory system.
Thus. the companies would argue that their initial agreements
granted the right to produce subject only to ERCB control and
the cutbacks involve a  confiscation of this, right by the
imposition of alternative and added controls.

There is the argument that since the cutbacks could have been
effected under ERCB orders the companies case 1s one of form
and. not substance. The short answer 1s that had the
government proceeded in that manner they would have faced
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measure as an expropriacion.274 There is little doubt that the

production cutbacks altered vested interests, but the government's

2
interference was not expropriatory. 7>

Similarly, while royalty dincreases directly affect prof~
itability, they clearly do not qualify as expropriations uqder the
suggested test. A stronger case can be made that the reversion of
deep drilling rights is confiscatpry as thg lands available to the
lessee are reduced. This-a;gument’would avail a limited class of

lessees276 and it may be difficult for them to establish that

the government was acting under an exproprilatory power. The

S

opposition from freeholders, and one must accept both the
positive and negative aspects of a course of action.

274, Writing at the international level suggests that temporary
measures cannot amount to - an expropriation, but may only
ripen into an expropriation with the passage of time. See
Christie, supra n. 253 at 317.

275. In Spooner Oils supra n. 12 the Court concluded that a
reduction in Spooner's right to produce naptha "affected" the
terms of the lease in a manner not authorized under section 2
of the Natural Resource Transfer Agreement. That Agreement
is helpful when ascertaining what constitutes an 1nterference
with vested interests but it cannot be used as a test “of what
constltutes an expropriation.

276. The reversion provisions were introduced in 1976 but operated
only in 1981. Post 1976 lessees knew that some time in the
future the reversion provision could reduce their holdings.
It is only pre 1976 lessees who could claim that reversion is
expropriatory because they received the right. to drill and
produce within the location, without reference to the deepest

producing zone.
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changes .to the tenure systém,277 were effected with  little
violence to acduired rights ‘even though the‘governmentAiMpdsed new
drilling requirements on reseryatioﬁ and pgrmit holders. 1Tt 1is
unlikely phat “the drilling obligations would be classified as
“anvthing other -than "regulation", even though failure to comply
carries a sanctiOn of cancellation.

This narrow view of an expropriation will not prevent‘recov—_
ery for the type of injury suffered by Tener or other interest
holders where the statute provides-fo; compensation for iﬂjurioué
affection. Where there is no such provision, it is unlikelg th?t
the courts' conception of expropriation adequately protects-the
property rights of individuals or mitigates against the papricioué
exercise of governmental powers. As we will see in the next
section the Alberta Exprépriation Act merely compensates for
"takings" and there is no prdvisiqn providing compensation_arising
from injurious affection.

The definition of exproppiatién may also affect the scope of
any coﬁmon_ law right to compensation which may exist. ' This -
suggests that a wider view could and perhaps should be taken t;
~ include constructive takings within tbg concept of expropriation.

This is especially true as it is more 1likely that an interest

4

277. For a discussion see Chapter II.
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hdlder will suffer loss through a constructive taking than an
outright expropriation as mostn.regulation merelyb affects the
participation in, use of, and benefit or yield of the property
rather than its beneficial ownership. The emphasis should be on
the economic effects of the legislation on acquired interests,
whether the public bedefit from the purposes and effects pf the
legislation and what role the government is playing when it enacts

the,legislation{

>

2. Injurious Affection

Injurious affection 1is a heading of damage particnlar to
expropriatien law. It is used to signify several different types
of damage but the underlving\idea is that it represents the damage
suffered when a statutory power has been exercised Three types

of damage have been identlfied as falling within the scope of

injurdious affection 278 . - Co-

.t
NIRRT
e

w
et
et
vt

1. Where part of the owner's 1land is expropriated, - the
pieces of land remaining may be rendered less valuable~as
a result of their severance from the expropiiated‘por;-!

tion.

\

. ‘ : - C
- 278. E. Todd, supra n. 243 at 267 and 268. Seelalso E. Todd, "The
Mystique of Injurious Affection in the Law of Expropriation"
(1967) U.B.C.L. Rev. (Centennial Edition) 127.
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2. Where part of the owner's land 1s expropriated and the
pieéé$ of land remaining are rendered less valuable as a
result of the actual or intended use made of the expro-

priated portion.

3. Where none of the owner's land has been expropriated but
loss. results from the lawful activities on neighbouring

land which may o~ may not have been expropriated.

In this section we will only discﬁss\ the third type of
‘démage. It is known -as "injurious affection simpliciter" because
it is not contingent on an‘expropriation, as ére the othér two. A
prospective claimant Qould ﬁot be required to meet the digficult
burden of proving a confiscation of beneficial ownership before he
could claim compensa;ion. This -1s the £ype_of claim which suc-
ceeded in the Brifish Columbia Court of Appeal in the ESEEE case
and it dinitially appears to be the most promising avenue of
reCoVery for holders of resource rights who have suffered loss due

to midstream legislative amendments.

" The Alberta ;Expropriafion Act, however, seriously 1imits
recovery for.injurious affection, and éhereby closes this‘avehue
of recovery to -iPteresf holders under the- Aigerta Mines and
Mineréls Act. TLé Act allows cﬁmpensation for injurious affection
only if there‘Fhas also been an exﬁropriatién. The Act only
provideshcompensatioﬁ for the fi;;t two types of injurious af-

fection. Section 42(2) states: . . . \
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When land is expropriated, the compensation
‘payable to the owner shall be based on '

(d) damages for injurious affection

]

This can be compared with the British Columbia 1egisiation which

&)

grants a substantive right to recover for injurious affection

279

»

simpliciter:

In estimating the money or compensation to be
paid ... the damage, if any, to be sustained
by the owner of the land by severing.the land
taken from the other land of ‘the owner, or
otherwise injuripusly affecting the other land
t. - the exercise’of the powers of this or the
. special Act or any Act incorporated with it.

[¢]

The differepce .between the Alberta and British Columbia legis-

/lation means that Tener would not have recovered if his case had

been decided in Alberta.-280

~

The provision'in the’Algng%)Expropriation Act is fortified
by s. 7 of the Proceédings Against the Crown Act.281 This

279. Expropriation Act, R.S.B.C. 1979, c. 117 s. 62.

280. In some cases, howver, statutes specifically provide for
injurious affection simpliciter. See the Municipal
Government Act R.S.A. 1980, M-16, Beiérback and Beierback v,

Medicine Hat (1982) 18 Alta. L. R. (2d) 156.

- 281. R.S.A. 1980, c¢. P-18 s. 7.
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section initially appeared as s. 15(1) in the Expropri.
] y
Procedure Actzg‘ and was inserted in the Proceedings Against the

Crown Act when the earlier Act was repealed. It reads:

An owner of land exprgpriated by the Crown and
an owner of land injuriously affectéd by the
exercise of the éower of expropriation is
entitled to due compensation for any:damageS'
necessarily resulting from the exercise of the
power of gxpropriation beyond any advantage
that he may de}ive from ahy purpose for which
the land was expror:-iated or by which the land

was injuriously affected.

In' the Alberta Institute of Law Research and Reform Report on
Expropriation the commissioners did not form a firm opinion on‘the
desirability of recovery for injurious affection simpliciter,
except to say that any claim where none of the claimant's 1and is
taken does not belong in an expropriation statute.283 It is

therefore unlikely that there will be any legislative changes on

this point.

Even 1if injurious  affection simpliciter were actionable in

Alberta, the requirements for recovery may not be met by the type

N
L

282. R.S.A. 1970, c. 130 (repealed). ‘ -

283. Institute of Law Research and Reform, Expropriation Report
No. 12 University of Alberta, 1973 at 133.
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of legislative variations traditionally made to licences and
1eases.284 Thus, it appears that the omne promising avenue of
recovery has been closed by the Alberta Expropriation Act and

Proceeding Against the Crown Act.

G. Co%clusion

The previous discussion illustrates the relStive strength of
legislative sovereignty and the weaknesses .of expropriation and
injurious affection as a means of providing compensation for
losses generated by midstream legislé;ive changes. Interest
holders under the Mines and Minerals Act enjoy a precarious

4 .
security of tenure because their property rights receive mo

28° Tn R. ¥. Loiselle [1962]'S.C.R. 624; 35 D.L.R. (2d). 274 the
Supreme Court established four requirements before injurious
affection simpliciter could be actionable:

(a) the damage must result from an act rendered
1. .ful by statutory powers of the company;

(b) - the damage must be such as would have been
actionable under the common law, but for the

statutory powers;

(c) the damage must be an injury to the land itself
and not a personal injury or an injufy to
business or trade;

(d) the damage must " be . occasioned by the
construction of the public work, not by Iits
user..

These were met in the Tener case because the Court of Appeal
reasoned that creating a park was a public work. It is difficult
to see what the public work would be in cases like production
cutbacks, royalty increases and deeps rights reversion. ’
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constitutional protection and the judicial notions of expro-
priation are not wide enou; to compensate for the interference
with their vested interests. There is therefore a large area in
which the government may enact legislative changes without engen-
dering legal responsibilitv. The lack of a definite government
.policy on compensation can be traced to the imprecise legal
position of .an ,interest holder's -cl;iming compensation and the
difficult bdrden of proving an expropriation.

In many cases the government does not rely on its strict
flggal rights to expropriate propertv. It often uses its contrac-
N
Mgﬁal or discretionary powers to effect policy changes and some-

times it ﬁegotiates ad hoc settlements with interest hglders'whose
righﬁs conflicthvyith government policy. The political unde-
sirability of 'expropriatiﬂg private property rights dis al-o .a‘
check on the government's power. The desiré to maintain a healthy

and stable investment climate is at the forefront of government

concerns and may inhibit the usc of its expropriatory powers.
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CONCLUSION

The goal of this tié%ﬁs wés vto piesent how the Alberta
government balénces the coméetiﬁg needs oi government flexibility
and industry security of tenure in its tenure system for provin-
cially owned pétroleum and natural gas. The three ﬁéin mechanisms
used were studied in some detail and the obvious conclusioﬁ is
that érantees enjoy a very limiped security of tenure in the legal
sense Secausé of‘ the diverse and powerful ways dn which the
government retains flexibility. This 1s not surprising in light
of the inequality of bafééiﬁing power between the Crown in right
of the province and its granteeé and the generally accepted goals
pursued by the province as the steward of publicly-owned re-

sources, :

The underlying tension in this area is between the sanctity
pf individual contracts and changingngovernment needs. In part it
emanatés from the‘"sovereignty"'of our legislative bodies, which
ifvdrawn to its logical conclusion, woﬁld preventA;he formation of
enforceable contracts Betweén the State and individuals. Practi-
cal exigencies réquiring ‘that certain obligations, énce assumed,
should Se respected, have‘led to the adopﬁion of the judicial
fiction of :thé Crown's dual capacities. Even though binding
agreements with the Crown are . possible, Acertain promises must
nevertheless‘giye way tovwhat‘haé Secéme'necessary in light of

1
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A

intervening events. All governments face the dilemma of how to
react to changed circumstances and different political and philo-

sophical perceptions result in the choice of different legal

devices.

\

-To a large extent, the Alberta government tries to behave

-

like a normal contracting{party and rely.on private law concepts

in its dealings with its grantees. It can do so because there is

no separate body of law which governs the contracts of public

authorities and the rule of law prevails. There is much room for
discussion on the applibability of private law Eoncepts to the
relationship between the Crown and its co-contractors. Private

law concepts may be inadequate to redress the special powers,

immunities "and privileges enjoyed by the Crown and they obscure -

the ‘fact that certain contracts are for public services where

compahies may owe some public duty to continue to perform.

The'CroVn relies on private law concepts when it exercises
its contractual right to vary leases unilaterally. The Crown's
contractual -capacity is a judicial fiction designed to bind the

Crown to certain of its obligations, but theﬂAlberta~government

‘uses that capacity to give contractual force to provisions such as

the compliance with laws clause and the variable royalty rate. It
1s paradoxical that it uses its contracting powers to avoid the

binding obligations which impair government flexibility. These

contractual variation devices have an enormous effect on security,

3

R
v

G
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of tenure. While they warn grantees of future contractual varia-
tions they may also prevent ﬁhe vesting of legally recognized
rights. It is difficult for. grantees to obtain the legal and
political protection given to acquired or vested interests when

the lease document authorizes unlimited changes to even the most

basic lease terms.

The Alberta government also relies on its wide discretionary
powers to react to changing societal needsi The increased use and
width of discretionary poyérs under the-Mines and Minerals Act
illustrates an ancillary reliance on publi; law concepts to secure
flexibility, especigliy in relation to licences. Discretionary
‘powers introduce administrative uncertainty but they evoké differ-
ent attitudes and expectatﬁons in industry and goverhment.' There
is so much discretion in modern legislation that gréntees either
believe it will be used in their favour or expect that as lohg as
they adhere to the '"rules of the game" they will be allowed to
continue their éperations. The government's administrative
practice has become more important than the 1egal right it‘grants

because discretion is so prominent and pervasive that the rights

become almost meaningless.
!

Administrative practice is also dimportant from the govern-
ment's perspecfive because it tempers the uncertainty associated
with discretionary powers. Regulators generally apply " their

decision-making powers consistently to encourage market stability



wand sustain investor confidence. This promotes security of tenure
but legally it is a voluntary concession which can be altered at
any time. The_underlying purpose of discretionary poweré is to
allow the choice of the aiternative :whi;h> best accords wi£h
.go;ernment policy'and the lure of cénsistency will readily give

way to policy shifts generated by changed circumstances.

l.The_cur;ent trend of active judicial review.of administrative
action contributes onli‘slightly to security of tenure. While a
grantee's administrative remedies. ensure that discretionary
deciéions are made within the boundaries of jurisdiction, the
restricted availaﬁility and scope of jﬁdicial< review tends to
limit the efficacy of administrative remedies in reducing the
wide, flexible powers granted to .the. Miﬁister. Administrative
remedies encourage political accountability buﬁ an aggrieved:

interest holder will generally'find‘little solace in exercising

them.

The last mechanism used by the Alberta governmént is invoking
its legislative capacity to alter fhe terms of grant retfoactive;
ly. The competiﬁg needs of industry and government are sharply in
focus over the issue of expropriation because legislative sover-
eignty dis the 'Crown's most powerful weapon and expropriation

~without compensation is an interest holder's greAtest fear. There
is little doubt that m;st persons would agree that in a contest

’

between a private interest'and the public interest that the public
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interest should prevail. There 1s not always agreement on whether
an indiViduai who shoulders a disproportionate share of the cost
of the public interest should receilve compensation. This issue is
complicated in the present case because licensees and lessees only

hold limited rights in publically owned resources.

The legal principles governing ‘compulsory takings and the
Crown's compeﬁsatory obligations are far from clear,,especially-
when the statuté does not specifically grant or refuse compen-
sation. ‘Tﬁe legal principles adopted to define an expropriatioﬁ‘
do not pfotgct interest holders under the Mines and Minerals Acf
from the type of interference normally introduced in the name of
changed circumstances. Industry &oes not draw -the fine legal
distinctions necessary té differentiate a veritable ex;ropriation
from mere intqrference with an acquired interest. It focuses on
the economic effects of legislative amendments on their projected
profitability agd not on whether the Crown has acquired aﬁything
from the retroactive 1egislation. Most negative industry comment

on the current management scheme centers on the lack of protection

for vested interests.

The government rarely resorts to retroactive legislative
amendments to implement new policies because of 1its wiqe discre-
tionary powers. When legislation is required it will often not
amount to an expropriation in law and even when it does, the

presence of the compliance with laws clause in "leases either

9
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. validates the amendment‘ as a contractual term or defeats the
vesting required to sustain a claim that property has been expro-
priated. The Crown can rely (on the public ownership of the
resource to quell some of the criticism of interfering with thé
propertv rights of individuals, especially when those individuals

p :
are often large and sometimes multingtional oil companies.

Each of the government's jechanisms goes "a long way to
safeguard the flexibility requifed in the public interest.:  The
legal devices employed by and available to the Crown complement
each other and tend to cover all types of flexibility which may bé'
requifed by a government granting resource rights in provincially
owned property. ‘The defects of the contractual variation devices
are solved by the simplicity and specificity of discretionary
powers and any other defects can be addressed by the power to
expropriate without compensation. Individually each mechanism
undermine; an interest holder's security of tenure and their
cumulative effect is overwhelming. The fact that Alberta's oil
and gas industry continues to b%ﬁan important one 111ustrates.that
the‘relationship between the Crgwn and 1ts grantees is a complex

one whose political and economic aspects go beyond a strictly

legal analysis.
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