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ABSTRACT r
I will try to answer the.question "Can the validity of
.a legal rule be adequately depicted by its form, » or is it
the content that makes it a valid legal rule?" This quest-
ion will be answered by defending Hart's position as it is

spelled out in The Concept of Law -- a legal standard is

termined by its form. This task will involve ‘in part

dgfending Hart's position from the attacks made by Dworkin

/i/n Taking Rig}_its Seriously._ . ' »

I will fend off Dworkin's attacks by implementing two

\"‘\
hall show that\Qworkln misrepresents Hart's soc;al rule

}heory, consequenti;\ﬁizyittack is ineffective. (2) I shall
‘show that the disagreeren “between Hart and Dworkin regard-

ing the valldlty of a legal standard has its origins in a

\:trategies The first strategy is itself two-fold. (1) I

dlspute that qoncerns whether or, ot it is possible to
formulate a method of adJudl/j:;

The second strategy a(j\WQt showfgf that Hart's account

of precedent and adjuaication is not y more coherent but

// l
also a superior account éﬁ how precedent and rules actually/

/

function in a legal system. » ) /

/

By following t%eseAtwo sﬁrategies we 'will traverse/fhé

various levels of issues in the Hart/Dworkin dispute. /These

levels of issues are as follows: , At the leve phiflosophy
of law there is the questlon o;/iegal validity, at -t level
of phllosophy of mind and epl temology there is the uestion

of whether there is a method|for adjudication and what egal



.. /

reasoning_iéffeally'iike, and fJnally at the most fundazjnt—

al level, the metaphysical issue regarding which ontolo, »

L3 . /
provides the best edifice for al theory of law. !
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I will try to answer the question “Can the validity of
a legal rule be adequately depicted by its form, or is i%
the content that makes it 3. Valld legal rule°") Thls,qdeeﬁ
1on will b answered by defending Hart's poslflon 39&it~1 A\

. ,J““ v\ TR
spelled ouft in The Concept of Law (C.L.¥ -“”’ 1egdiV$tgpdard

is determined by its form. This task will Lﬁvolve 1n*$art

‘defending Hart's pos1flon from the attac s made by Dworkin
S——;

in Taklng Rights Seriously (T.R.S.).

If a legal s*andard is to be valid by its form, then
there must be gz criterion of identity for legal standards
or what Hart refers to as "a rule of recognition". The rule
of recognition ih English la& for example would include
the standard that "What the Queen enacts in parliament ig
law”. Given Hart's position that legal rules are a type of
social rule, Hart is committed to the following thesis.
"There is a social rule or set of social fdles for law
which settles tﬁe-limits of the judge's duty to recognize
any other rule or principle as law". This thesis is
supported by a 5001al rule theory emphas121ng, a "duty or
‘right exists when a social rule exists providing for such
duties and rights; a social rule exists when the Practice-
conditions for a social rule exist".

If this tﬁesis reggrding“the criterion of law is sound
~two corollaries follow frem it. The first corollary is that
"judicial discretion” exists in what Dworkin calls the
'strong' sense. In a case where no duties exlst binding a

judge to decide the case in a partlcular way, the judge must
{

Y

7
/
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use rules that are not legaily binding. This 1mp11es the

second COrollary, namely. law has limits. ~ If the thesis

regarding judlicial discretion is sound then some principles
R

and rules are logically binding while cothers are not. In

discretionary cases principles and rules outside the bound-

*ary of law are ased to decide the jcases.

Dworkin attempts to undercut 1 three ‘theses by
attacking the thesis regarding a ¢Fiterion of law. He
eﬁdeavours'to do this by criticizing Hartds gocial rule
theory. Dworkin's criticisms consist of ppovdding counter-
examﬁies that cite cases where duties and rights exist even
when the practice-conditions constituting social rules do
not exist.

I will-fend off Dworkin's attacks by implementing two
gtrateéies. The first strategy is itselr two-fold. (1) T
shall show that Dworkin misrepresents Hart's sod!al rule
theory; consequently his attack is ineffective. (2) 1 shall
show that the dlsagreement between Hart and Dworkin regardlng
the validity of a legal standard has its origins in a dlspute
that concerns whether or n t i is pos51ble to formulate a
method for adjudication. HasTt concludes that it ie im-
pose&ble to ﬁrovide a method for adjudication. Due to the

major role that judici discretion plays in adjudication,

Judlclal creat1v1ty dominates) the state of affairs in
adJudlcatlon. Contrary to Hart, Dworkin proposes that there
is a method of adjudifat¥ion. Dworkin supports this position

by emphasizing a view- bf legal reasoning which allows him to

—



~gilven up.
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conclude that particular cases*kalways subsuméd under

general principles, possessed by judge) are arrived at

by means of deduction from general priRBrples. The second -

-

‘strategy aims at showing that Hart's account of precedent

and adjudication (both being based on the fundamental
account of a rule) is not only more coherent but also a
superior account of how precedent and rples actually
function in a legal s&stém Dworkin neglects an ontologlcal

~‘ Y
acc@unt of rules. whereas Hart prodees an ontologlcal

account of rules. This defence of Ha rlglnates in the
area of philosophy of mind and eplstemol gy, but 1ts
ramlflcatlons extend to thé phllosop : law. The defence
w1ll be carried out by relying oﬁ a Wittgensteiniaﬁ
methodology, and will attempt to show thét Hart's notions
of a rule and precedent and ultimately of adjudication are

based on deep-rod@gd'philosophicél concepts that cannot be

k7
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Section 1: Introducj;on

In chapters five and six of The Concept of Law (C.L.)

several dlstlnctlons are drawn which constitute/the lynch-
pin of Hart's analysis of the concept of law: /primary/
secondary rules, habits/rules, obliged/obligated, rules of
obligation/rules that do not impose obligation, and moral/
legal obligation. These distinctions constitute an
elucidation of the concept of ‘law and the concepts that are
located in the geography neighboring it. 1In chapter seven
of C.L. the whole of Hart's piscemeal ruleebased analysis of
the concept of law is drawn together in a partiéulap doctrine.
of adjudication. Hart's doctrine of adjudication is a
synthesis of rule-formalism and rule-scepticism that is
‘arrived at by epistemological considerations about rules.

In turn, this doctrife of adjudication (judicial discretion
in hard cases) is derived from tre thesis that "legal
validity is cashed out in terms of the form of legal rules".
This derivation.is made possiiie by the epistemological
conSLderat;ons about rules given in Hart's dlscuss1on of

S
precedent (the prlnClple of stare de01s1s) ®

In order to understand how Hart ends up with these
doctrines 1t is essential to make some primary. remarks about -
the methodology’that generates these doctrines. The
philosophical strategles 1mplemented by Harts in chapter
seven of the C.L. are of:the post-war anaiytic tradition.

EEN

-

* Precedent here comprehends statute ldw and
common or case law.
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The strategy involves several of Wittgenstein'svphilosophic—
al principles:
1) The.Anti—generalization thesis -- this thesis stresses
the inability of a theory to capture the éiehness of
the phenomena that it attempts to explain;(enti—
theorizing). k .
2) Linguistic analysis of social phenomena (law) in.
terms of rules -- rules are understood as they function
in games, i.e,, language-games. Rules are both prescript-
ive and descriptive. The objective of linguistic
analysis is te understand phenomena by looking at the
context in which the words denotlng the phenomena are
used in. The maxim that sums up thls point is "look
(at the use of the word) do not think or theorige
(do not construct theories about phenomena) -- anti-
rationalism". -
3)v\Syﬁthesis str%fegy'--‘the dialectical technique of
assimilating opposing theories into one aceount that
resolves the problems that occur when the theorles
“are taken as exhaustlve explanations of ~the phenomena
Principles 1 - 3 _taken- together prov1de Hart with the
| general structure of a grand strategy which aids him in
comlng to a conclusion that asserts the correcthess of his
doctrine of pregeéEnt and adjudication.\ Both the theories
of Rule Formalism,and_Rule Scepticism eay—something that is

undeniably true about precedent and adjudication, but they

v'over—emphasize their points and in doing so the rule sceptic

{
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and the formalist try to apply thelr theorles to aspects of
.adjudication.where ‘it is absurd to do- so. The fault '/Z
‘inherent to these doctrines stems from over-emphasiiing
theory-building on a few facts rather than looking at the
_additio;al facts. As a result Rule.Formalism and Scepticism
Provides us doetrines that are on}y partially true; each
taken separately only gives us half of the language . game
about precedenﬂ’ahd adjddication. Consequently, instead of
“eiucidating the congjg}s denoting the practice, the - |
theqries divide the language game of preCédeqt and adjud-
ication in half, thus adding to the philesophical pProblems
concerning precedent and adjudication.

Hart's tools of analysis for elucidating the functions

i,

of legal terms 1s a Model of Rules that is found in a game.

The reason for using rules from a game js that)they have

the same logical structure as rules of law. - The rules of
games , language and adjudicatieh not only.share the
characteristic of being descriptive and presbxkftlve, they

also can be characterized as 1nvolv1ng the elemen s of

appllcatlon and following. The follow1ng of a rule
formalized principle that prescribes a systemafic course of
action ‘which will bring about a desired state of affairs.
On the other hané the application of a rule eencerns the
. moves that are necessary for implementing the rule. The,
application of the rule presupposes knowledge that is not
given 1n the principle. For. example. 31mply know1ng the
rule of Modus Ponens does not prov1de us with the ablllty

to set up particular sentences before us in the- form ' T
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((P then Q) and P) then Q, or to recognize ethers'
productions’of‘such sentehces. All the following of Modus -
Ponens.tells/ﬁs is 'that when we have a sentence in the form

((P then Qg;and P) ‘we can validly conclude Q.

ore Hart- emphasizes that traditional definitions

3

Furthe
~of legal terms involving rules of reference are inadequate,
Definitions in terms of €enus are not viable due to the
confus1on surrounding more fundamental legal terms (Hart,
D.T.J., 46). _

Seeing the shortcomings of traditional definitions of
legal terms Hart formulated his own analysis. This analysis
attempts to find the situations where the word in question
plays a characteristic roie and then explain it. The task
involves specifyihg‘/the condition under which the whole
sentence is true by show1ng how the word is. used in drawing

\

the conclusions from the rule in the partlcular case
(Hart,D.T.J., 47). |
- A prereéquisite for understanding the pia\jice of“
precedent and adjudication is to have a grasp on two
competing social needs (natural truisms) whlch foundatlonal—
'1ze the two practlces -—_f..} the need for certain rules,
which can over great areas of conduct safely be applied by
private’ 1nd1v1duals to themselves wlthout fresh OfflClal
guldance or welghlng up of social issues and the need to

leave open, for latﬁbrrsettlemeht by an informed official

choice;issues which can only be properly appreciated and .

settled wheq\they arise in a caiiri::/; §j§ (Hart C. €.L., 127).

(Y
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L

R
Hart elucidates why these opposing social needs are
- essential to precedent and adjudication by looking at two
aspects of the practice: Questiqns,about the epistemdlogical
oo .
status of and the binding force (validity) in rule-governed
social practices. Prima facie judicial adjudication
involves a formal givihg or pronouncing of a judgmeht or a
decree in a case or the entry of a decree by the court in
respect to the parties in the case. The primary means of
coming to a'decision in judicial adjudication is by
implementing arguments from precedént- 'Precedent', a past
N ) ‘
decision that is similar in fact and goal to the case that
has to be decided, is defined by Black as: |
An adjudged case ¢r decision of a court,
considered as furnishing an example or authority
for an identical or similar case afterwards
arising or a similar question of law. Courts
attempt to decide cases on the basis of principles
established in prior cases. Prior cases which ———
are close in fact or legal principles to the
case under consideration are called precedent.
A rule of law established for the first time by
the court for a particular type of case and
thereafter referred to in deciding similar cases.
(Black's Law Dictionary)
Hart's main concern'lies with trying to determine the
nature of the binding f&rce that precedent has on judges who

S
. A} . . . s s *
decide new cases on the basls.of prior decisions. Further-

S

- more, Hart also wishes to understand the epistemological
moves that are made in arguments from Precedent ~-- "where is
the dividing line between valid aﬁq invalid arguments from

precedent"? At what point on thg scale of similarity

between Eases.does argument from:precedent apply?' There

\ N
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are core cases where there is a great deal of similarity

XRQ

betweeﬁ cases. These are called easy cases of adJudlcatlon
Hard cases are those cases with dlstant resemblances to past
cases or have characterlstlcs that overlap with several
past cases. These penumbra of uncertainty cases, defylng
the s1mple adjudication from precedent that occurs in core
cases, require an element in addition to mere parallel
arguments'imx order to be solved. It is only by answerlng
the above questiens that Hart thinks he is allowed to go on
to give a viable doctrine of Precedent and adJudlcatlon

The tradition has provided two opp031ng theorles that
attempt to determine the nature of the blndlng force of

Precedent and where to draw the lineé on the use of bPrecedent.

Rule Formalism emphasizes the need for certain rules. Even

.in hard cases where. the similarity of the pastiénd present

case prima facie seem distant, the argument from Precedent
can still be used as effectively as it is used in core cases.

A Rule Formalist formulates methods bf adjudicatidé/ﬂpich

Provide a means for applylng precedent even in hard cases

‘ where the appllcatlon of precedent is in questlon In effect

- Rul Formallsts advocate mechanlcal Jurlsprudence whlch

»

denteés th posslblllty‘of judicial discretion.
Dworkin's theory stands as a version of Rule Formalism.
Dworkin argues that the blndlngness of precedent is
ultlmately cashed out 1n terms of moral bindingness. He
thus provides a means of adJudlcatlon for hard cases that:

goes beyond mere argumehts of precedent based on positive law.

!



The fipst is the idea of the 'intention' \pr

'purpose’' of a particular statute or statu

ory clause. ... The 'second is the concept f

principles that 'underlie’' or are embeddedxln'

the positive rules of law. This concept i

provides &.bridge between the political justif-

ication of' the doctrine that like cases shoyld

“be de01ded alike and those hard cases in whjich

it is unclear what that general doctrine refjuires.
(Dworkin, T.R.S. 105)

i~

He foundationalizes arguments from precedents/bn hyper-
‘ /

positivist legal principles which uniteiposi ve Iaw

precedents and statutes with general principles of justice
in the attempt to bridge the gap that exigts betWeen core ana
hard cases. The device he employs to b idge the gap between
hard and corghcases is called Herculegn Theorizing. Dworkin
invents a "lawyer of superhuman skiXl, learning, patience

and acumen"- (T.R.S. 105) called Hercules. Hercules con-
structs "a scheﬁedbf abstract nd,doncrete(principles that
proviae a coherent jﬁstific ion for all common-law prec-
edents and, so far as thede are to be justified on principie,
constltutlonal and staf/tory prov131ons as well." (T. R S.

116-117). Hgrcules Justlfles a vertical and a horlzontal
o ' D

orderin 4 )

. He s’ must arraf“?“Justlflca ion of principle </\J
at\each of these leve.s so that the Justlflcatlon
1s/bons1stent'w*%h principles taken to provide the
Jusflflcatlon of hlghef levels. The horizontal

;// orderlng simply requlrec that the principles taken

~ . "t6 justify a decision at one level must also be:
consistent with. the justification offered for other
decisions at that level.
: s (Dworkin, T.R.S. 117) .

Hercules then works the whole scheme out in advance,

so that he can present any foreseeable actual litigant

-
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with‘the correct decision in the case and the full just-
-ification for that de01sion (cf T.R.S. 117).
Herculean theorizing Can therefore be seen as a theory
" of adjudication that)always prov1des one right answer for a
'case\regardless of how hard the case is. When reasoning from

parallel cases by the use of precedent’ fails to generate one
) ‘
right answer, Hefrculean theorizing, according to Dworkin,

\

can provide such an answer.

These concepts together define legal rlghts
as a function, though a very special function, :
of political rights. If a judge accepts the \
settled practices of his legal system - if he
‘accepts, that lS, the autonomy provided by its
distinct constitutive and regulative rules -
then he must, according to the doctrine of
political responsibility, accept some general \
«political theory that justifies ‘these practices. |
The concepts of legislative purpose and common
law pr1n01ples are devices for applylng that
general political theory to. controversial issues

~ about legal rights. .

- - (Dworkin, T.R.S. 105)

The notion of_justifying legal practicee~(existing
'precedente, statutes and common law) is clarified by Dworkin's
use of the notion ofnﬁReflective,Eouilibrium". The epist-

- emologiCal‘presupposition involved in Dworkin's program is®
that proper Jud1c1al reasoning is always from a general

v\pr1n01ple to the particular case. This notion 1e 1mplemented

with the follow1ng effect: Herculean theorizing as it is
realized by Hercule's employment'of‘Reflective Equilibrium,

’ thereby guaranteeing judicial.decisions that are more consist—
ent than adjudication that is based on mere judicial discretion.
Herculean theorizing and Reflective Equilibrium. Jointly

Aprov1de a formula- 1nto whlch the Judge can place all the
raw factors that are relevant to the case, and churn

\

! . w . -
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‘out a decision. Dworkin's formula for adjudication is
mich like a gheaical formula where opposite charges of the
reaction must be balanced out in order to decide the case
fairly. Agpording to Dworkinf the methed is successful so
_long as the judge remains "articulétely consistent" while
going through- the §§pps of the formula.

-On the othér ﬁénd: Rule Scepticiém emphasizes the need
to leave open decisions for later settléement by informed
officials who are faced with the concréte'casé itself. The
point here is that hard cases which lack similarity to past
cases defy being decided purely on the basis of past
decisions. Rule Scepticism §Oes as far to say that there
is no binding force at all in precedent even in "easy"
dases. What prima facie seems aé_a binding‘forcevbg%ween
past,an@ Rfésent degisions, even in ¢ cases, 1s merely
judiéial custom which if brsken is'ﬁﬁt with;?y coercion.
‘Contrary to Rule Formalism; Rule Scepticism explains
ad judication, not in terms of rigid bindingness that reduces
» decigions to deductions dérived from general principies, ’
but in terms of judicial disg?etion. The notion of
'dertai;;&' supposedly invol&ed-with applying a legal rule
is given up for the position that emphasizes that évery
,~decision is a fresh iegisbafionvthat is achieved,by.the’

disciplined legal creativity of a judge.

Section 2: The Implementation of the Strategy

- .Now that a giE%ﬁrevofbﬁart's~strategy and the positions
“involved ﬁéve been painted with a broad brush it is time to
: : . Z ‘

L L, Y
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f£ill in the details of the argument. In several places I
. will augment Hart's arguments with my own arguments. The
intention here is not to provide my own theory of precedent but
rather to giQe more plausibility to Hart's. ' 3
All forms of Rule Formalism represent ﬁhe essence of
legal argumeht as follows:
| ] ‘All valid judicial decisions are.arrived at by
means ofjsyllogistic reasoning. thé judicial
syllogism has three parts: a major premi;e, contain-
ing a general principle from a theory of justice and
. prescribing a particular kind of action; a minor
premise, cpntaining fhe factors representative of the
case in question and in some way indicating the class
containment existing between the pringiple and the
case; and a conciusion that decides a particular
caseé on the basis of the prescriptidns'prdvided by
the'general princible, »
" This position is eétablished by positing the following
. premises which stand as prerequisites for mechanical
jurisprudence: -
- 1) The meaning of the words in a statute or ratio
déci&endi common law‘rule are frozen. This prehise
minimizés.the need for judicial discretion. The judge
does not choose the meaning of words in the descript-
ion of the case before him. This premise pfesupposes
that the factors in the case are designated by legal

terms which resemble the terms cited in the statute or
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rule sufficiently closely so as not to be problematic
~- the factors inya case are always subsumable under
the general principle or statute. v,

2) We always know all the relevant factors involved

in' the case in question. “This premise is necessary

W

for establishing the correct class containment

relationship existing between the principle and the

case.
3) Presupposes 2. veterminacy of Aim. What is
beneflclal for society is determined by the partlcular

~
situation we find ourselves in. We¢ must have

”~

knowledge of future circumstances }h order to have
knowledge of the social—politicalgaims of the future.
Once we acquire these two forme 6?ﬁ?¥?wledge’with
certainty we can syllogistically deduce the approprlate
decisions for all possible cases. For once this 'is

" acquired the aims establishef in the future situations
¥ .
could be related to the prescriptions of general

a»
”

principles.

~

Hart attacks all three premises with eplstemologlcal

% \

arguments that are contained on pages 123-7 of C.L. In
response'to the first premise, Hart emphasizes that the
application of many words in statutes and common law rules
are no% clear. He accomﬁlishes this wWith the exemple
"Motor vehicles are not allowed in the pafk".
In all fields of experience, not onl&
with rules, there is a limit, inherent in

the nature .of language, to- the guidance which
general language can provide there will indeed
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be plain cases constantly recurring in
similar contexts to which general express-
ions are clearly applicable. (If anything
is a vehicle a motor car is one) but there
will also be cases where it is not clear
whether they apply or not. ('Does "vehicle"
used here include bicyles, airplanes, roller
skates?') The latters are fact situations, ' -
continually thrown up by nature or human
invention, which Possess only some of the
features of the Plain case but others which
they lack. -

\

(Hart, C.L. 123)

\,

Hart's point is well illustrated by the following two cases.

For example, Newberry v. Simmonds?t is a case that turned on

deciding whether or not the term "mechanically propelleg”
'is a term of classification or a term of definition. It
was decided that the former was correct, and the defendeﬁt
that had a motor vehicle with no motor or licénse was
brosecuted on the basis that lacking a motor was of no
significance. Although the vehicle could not at the time
the summons was laid be mechanically propelle&. it was
still classifieq_as~such; The deciding factor was that
the defendent. intended and was easily able to make the cir
mobile once agaiﬁ:

In Smart v. Allen and Another? the decision was in

favor of the defendent and relied heavily on Newberry v.

\

S%mmond. The deciding factor was that the car was not

,fﬁtended to be made mdbilé: rather, its use was iﬁtended for

1. Newberry v. Simmonds, (1961 2QB. 345, 2WLR 675)
All E.R. 318 S o .
. 2. Smart v. Allen and Another, (1962 2QB. 391; 2WLR)
All E.R. 138

A
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\ .
scrap. Another factor deciding the case was that the car

could have been made mobile only with a great deal of unreas-
onable difficulty and expense.

Thus, there are cases where the resemblance that exiéts
between the factors in the precedent and the case are
distant. 1In cases involving openteaturedness. the judge
1s saddled with the 4~lemma o§ deciding whether the ' )
factors given in the present case fall under or outside
the gehera}xterms in»the statute or common law rules.

. Hart undercuts the second premise of the Rule Formal-

/ : : '
ist's argument by attacking a presupposition that the
premise is based on: "a world fit for:mechanical juris-
prudence is one that is characterized'by a finite number of
features™.

If %he world in which we live were char-
acterlzed only by a finite number of features,
and these together with all the moded in which
they would combine were known to us, then
provisions could be made in advance for every
pos51b111ty We could make rules, the applic-
ation of which to particular cases never called
for everything, since it could be known, some-
¢ thing could be done and spe01f{ed in advance

by the rule.
(Hart,. CvL‘r 125)

Hart's point is that the Rule Formalist's presupposition
is absurd.‘ The world is not characterized by a finite
number of featureé; consequently,~human legislators cannot -~
have knowledge of all the p0551b1e comblnatlons of |
c1rcumstances ‘which the future may brlng - )

By undercutting the second premise, Hart also'undgrcuts
the third. The'%nability to anticipate future situations

i
R 8
S

P
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brings“with>it a felative fhdeterminaqy of aim. 1If we
cannot have certain knowledge of future situations, we
cannot possibly have incorrigible knowledge of what is
beneflclal for soc1ety, for the features of the s1tuatlon

determine what actlons are beneficial for socmety.
When we are bold enough to frame some

general rule of conduct (eg. a rule that no
vehicle may be taken into the park), the lang- o
uage used in the context fixes the necessary
conditions which anythlng must satlsfy if it
s to be within its scope, and certain clear
example of what is’certainty within its scope
may be present to our minds. They are the
pgradigm, clear cases (the motor car, 'the bus,
the motorcycle); and our aim in legislating
is so .far determlned because we have made a
certain choice. We have 1n1t1ally settled the
yuestion that peace and quiet in the park is
to be maintained at the cost, at any rate of
the exclusion of these thlngs On the other
hahd, until we- have put the general aim of
peace in the park into conjunction with cases
which we did not, or perhaps could not,
initially envisage (perhaps a toy motor-car

,L electrically propelled) our alm is, in this

directiqn, indeterminate. - ’ S
Q\<\ - (Hart C.L. 125)

Hart's -three eplstemologlcal arguments in eff t argue
'agalnst "the p031tlon 1nherent 1n Rule Formallsm xhat L
emphasizes that there is a pre01se method for/adgudlcatlon
He does this by establlshlng the essential role that
ju@§ciéfédiéqretionvplays'iﬁ adjudicéﬁion, given thé human
preééggmgn% and fhe’dﬁentexturedﬁess of legal language.'

‘Section 3« An Attack on Rule Formalism

The role -of Jud1c1al dlscretlon in adJudlcation is

guaranteed by arguments directed towards showing that there

S
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is no method for adjudication -- the Rule Formalist
notion of a methed for adjudicat;on is fallacious. A
method*is something that is distinguished from a knaek.
A knack is an ability to sﬁcceed in doing a patrticular
action without the aid of formalized principles. When doing
something by a knack the means allowing us to do a certain
action is just felt to be right. A method, on the other
- h%pd, involves formalized principles laid out in a system-
\;%ic manner. The ultimate end of the method is to provide
a means‘for succeedlng in a particular action (1e ad jud-
icating 1n a way that has conseqdences which are the most
acceptable). The method is a sufficient condition for
success. Doing something\with the aid of a method involves
" Proceeding in a systematic manner in eccordance.with what
the principle prescribes. Therefore, to proceed by a
method presupposes an ability that is aequired by knack
namely, the application of the method.
For Rule Formalism to provide a method of adjudication
it must remain faithful to the following tenets:
l) Following the principles of some system of
adJudlcatlon forces the judge to adJudlcate 1n the
manner prescribed by the method —L the judge is 1n "
‘.some sense bound to use the method.
2) ‘Decisions are syllogistically deduced from
- general principles. Principlesjean be divided into

two major groups: principles of‘justiqe, for example, that

wrong-doers cannot benefit from their wrong doing, and
'::"., ) hY ’
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principles ofﬁgrocedure, for example, judges are bound
by the decisions ot the higher courts, or judges must
remain afficulately consistent in their decisions.

3) All judges who use the method correctly will come
to the same decision -- the One Right Answer Thesis --
the counter-thesis to jﬁdicial discretion.

4) Using, the method of adjudication prow}ided by Rule
Formalism is' a sufficient condition for successful
adjudication. Adjudicaﬁion carried out by means of a
.method will alwayévhavé consequences that are more just,
more articulately consistent in t&rms of facts and
aims, and more sﬁperior in legal reasoning. (If this
is not the céSe the proposed method is not a -
sufficient condition for successful ad judication;
conséquently‘there would be no point in gaving a B
methoc¢ fcr the knack would allow usp}p-do'the same).
To determine whether or not Rule Formalism can provide
an adequate method of adjudication, the propéséﬁ mefhod
bmust pass the criterién of a‘method. This ié done by
comparing the account of a method requifed for adjudication
- with an account of ome of the parédigms of a method, namely,
the method for Modus Ponens. People argué using Modus Ponens:
in everyday . life without knowing the rules for it} “When
they become acquainted with %he ruies of logic fhéy acquire

a formalized knowledge of the rules. The knack uged in

Modus Ponens is replaced by a method, namely,' e rule "if

you have‘P and Q and if you assert the antecé ent P, then
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you can conclude that Q follows". Instead of trying to v
conclude Q on the basis of its. feellng rlght (by knack, as
it is the case in judicial dlscretlon) we can conclude it
on the basis of a rule, that Q follows from ((P then Q) &
P). Conversely, in the case of adjudication instead of
proceediﬁg to construct a decision by knack (judicial
discretion, or by what feels appropriate) we can use a
method‘which systematically.compounds factors relevant to
-la particular judicial decision. | |

Although both the accounts of the methods for
adjudication and Modus Pooens have the notion of what
follows from a formalized principle in common, they also
differ. All that is necessary for prov1d1ng a method for
Modus Ponens is to state “the following of the principle.
But--to have an account for theféethod for adJuchatlon the
Rule Formalist must also explicate the ‘application of thel_
method - The Rule Formalist must state how the pr1nc1ples
- of the method can- be used. He explains the use of the
. method of adJudlcatlon by speclfylng how the method is QWK\
applled in the particular case before the judge. '

It may be argued that the a;e;unt of a method for
adjudicatioh and Modus Pohens do not differ -- the account
‘of the applicatioo“is not’essential for“givihg an account
of the method for adjudicstion : This proposal-is shown to
be false once the difference in the two methods is o;ought

out. Unlike the method for Modus Ponens the method for

adjudlcatlon must inform the person uslng_tge-methodtwhlch
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principles, statutes, common law rules and precedents must

bé;used at a particular point in the decision that the
- judge 1is fofmhlafing.

In the case of Modus Ponens Qe'use the method after we
have acqulred the premises the premises are given. The
method for adaudlcatlon 1skﬁlfferent for' it must supply its~ ~\

own prlnClples, statutes, common law rules and precedents
"in erder for.us to say that by using the metﬁ%d~we can
administer justice successgully._-The implementation of thé
method for adjudication comes prior to having the priheiple
of justice -- the mefhod itself generates the principles
“appropriate to tﬁe caee and in- doing so places. the juége in
an optimum position for the administrati;n of justzéb. A
method of adjudication is an attempt to systematize the :

>

creative pfocess involved in choosing the appropriate-
principles, mea?%ngs of legal terms, and statutes and

] precedehts for the partlcular case before the Judge S;Pdé
the method has to account for ch0081ng which legal elemente
must be used at a spec%ﬁle p01nt in a partlcular decision,
it is essential for aﬁjaccount of the method to explaln how:
it is used. In the case of Modus ?onens, the spec;flc

conditions for its appIlteation are not given in the method

-- it is not fofmalized but something given in eve
iife. The knack for applying Mgaus %oﬁens allows us
estéblish.pfemisee having the appropriate‘symbolic 9
((P %hen Q) & P) which in turn allows us to conclude fhaf

Q follows by the rule for Modus Ponens.“TheemethOd for
' ' TN
X
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adjudication differs from tie method for Modus Ponens in that
the former not only attempts to formalize a rule and to
state what follows from it but also attempts to formalize
the application of the rule.

The criticism filed against the Rule Formalist;s
attempt at providing a method, that involves explaining its
applicafioﬂ, is that the}Rﬁle Formalist is over-rationaliz-
ing -- formaliZing»something that is impossible to forma;ize.
If this is the case, then the Rule Formalist cannot provide
A method; conséquentlx, the statﬁg/of the so-called method
'is reduced to being mere advice for judges. This attack
' aims %t dgaWing the éimilarity‘between jgdicial>adjudicat-
jon and the_paradigm of a knack, namely, cobking. Cooking
_ well cannot be formalized. If this was not the case we .
' would~expéct that by reading a cookbook‘we wquld all
become master chefs; but this is absurd. Cooking well requires

'a knack or a natural ability. The- factors relevant to

cooking well could never be formalized for they are to
[4

}complex; The fact thét the mére following of a cookbook
does not prqduée good éoéks is‘a goéd reasoh for takiﬁg
this point. The_cookbook provides a general outiine of how
to proceed when cooking -- not a systematic prdcedﬁre for

_ J
cooking well. A method for cooking well would have to be

more specific than the méreilisfing of the ingredients,

their amounts, and their cooking time. To provide a method

for cooking well you would have .to specify: the cooking

‘time in relation to particular factérs such as the.type of ..

>

A3
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stove, the~q£all;> of the 1ngred1entsi-- e.g y 1f the meat is

tough, a longer cooklng time is requlred ThlS is Just

Page 23

one example of what must be specified ln a method for
cooking welly therei are many more. The complex1ty and the
Anumber of spe01flcatlons necessary for prov1d1ng an adequate
method .for cooklng makes an endeavor at formallz1ng the
knack for cooking 1mp0551ble

Conversely, in the casefof providing a method for
adjudication, the Rule Formaldst falls 1nto the infinite
.regress of specifying what must be done in a partlcular case
in order to administer Justice. Just 01t1ng the general
prlnc1ple,_"Use the relevant principles, statutes,
precedents and legal terms and this,will*place you in an
optimum position for administerlng justice", is as helpful'
to'judges as the cookbook is for cooks . Statlng this
principle is not a Sufflcf?ﬁ?‘condltlon for either adjudic-
atlng successfully or for guaranteelng that all Judges who
follow the method for adJudlcatlon w1ll come to the same
right answer. If it was a sufficient condltlon, all
-judges who use the method would come to the same de01s1on
and would glve better decisions. But thls is not the case.
In order to prov1de an accbunt that spe01f1es exactly what
legal element flts in a partlcular part of a pParticular
type of judicial decision, one ‘would have to formulate
every type of decision relevant to every conceivable case
1nvolv1ng adJudlcatlon The Rule Formalist cannot poss1bly

{ : R 4
attempt to formalize the knack for adjudication just as he

S5
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cannot formalize the knack for cooking well. 1In attembting
to provide a method for adjudication, the Rule Formalist
mistakenly»oter-rationalizes or.oter-generalizeS'a knack -
which is essentially non;rational and particular -- not
subject to formalized systemization due to their coﬁplexity‘
and individuality. At best the Rule Formalist's formaliz-
ation of adjudication leaves judges with advise on how to
adjhdicate‘well as opposed to a systematic means of

. : L
procedure. ' L :

In defence of the Rule Formalist, one could interpret

f 5.
I ~

thefacgoaht-df the oethod of adjudication as an attempt to
strike a mean somewheré between'being too specific’ and being
too generai. The Rule Fofmalist'srmethod does not state any
particular Sr;nciple_that serves as a sufficient condition}
for a judge's being\abie'to adjudicate'well, and it does

" not specify evernyéésible“instance where the'method cah be
used. Instead he prov1des the Judge w1th a systematlc
“procedure (formula) which takes 1nto account all the

factors relevant'for adJudlcatlng a partlcular case
proﬁerly The method of adJudlcatlon prov1des us with a
formula into which we 1nsert the partlcular factors.
relevant tovthe sltuatlon»the Judge is faced w1th-whenf_
attemptlng to adJudlcate " By llstlng the precondltlons
'necessary for partlcular types of adJudlcatlon, ie.
consistent adaudlcatlon 1n criminal law requlres X - Y set

of prlnc1ples of Justlce whereas in civil cases we

' requlre another set of prlnc1ples, the Rule Formallst would
. T »/ N -
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prov1de a means for inserting the particulars into the
formula. ThlS provides us w1th a method of adJudlcatlon
Thé llst of precondltlons necessary for the partlcular
type of adjudication Serves as a general principle to

follow, and guides the judge in making the appropriate choice

. -
of principles for a particular case. N

. Even ‘though this interpretation provides the Rule
Formalist with the strongest possible position that can be
given'in defence of there being a method, the criticism thst
he cannot account for the appllcatlon of the method still
holds If the Rule Formallst was really giving Judges a
‘method, we would expect 1t to prov1de a means of procedure
that is as spe01flc as that provided by the paradlgm of a
method. The means of procedure given in the 1nstructlons
to make a phone call ?s a paradlgm of a method. Although
thls method presupposes that we already have a knack for
turning the dial and 1nsert1ng the proper amount of change,
~ the 1nstructlons for maklng a telephone call are a
sufflclent condition for making a telephone call. If we
vhave a knack for dlallng and 1nsert1ng the ‘proper amount of
change, by follow1ng the procedure posted in the telephone
booth we are assured-that we will succeed in making a
telephone call. By following the prooedure there is nothing

B Y

that can &9 wrong, provided that the telephone is operative.

“ 2 N

" The 1nstructlons are s1mple or spe01f1c enough to rule out

W

all amblgulty in maklng a phone call. The mean$ of

procedure merely cons1sts of formallzed prlnc1ples of

L
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mechanical procedure. But this is not the case in the
method for adJudlcatlon This method must form;llze the
creat1v1ty involved in selectlgg policies, pr1n01ples,/
precedents and the particular meanings of legal terms that
are relevant to the-particular case the judge‘is attempting
to decide. Such ; method must provide a means of
procedureowhich corresponds to the complexity‘ofrthe
creative process. The method must state how to select lega
elements at every point of the decision. The attempt to
formalize the movement of this knack invoLves mapping the
moves to a smaller scale (general principles). But when the
movement is reduced to this scale it does not constitute
a sufficient condition for succeeding at adjudication. By !
. following itiweiare not_gﬁaranteed any success. Some judges-
who follow‘aimethod of adjpdication may succeed in
"administering justice, some may not; some may come to the -
same,decision,others‘may not. }A’o;der to provide an
badequate means of procedure the Rule Formalist cannot just

| the adyice of using
artlculately consistent sets of pr1n01ples necessary for

provide general preconditions, ie.
"the_particular types of adJudlcation He must spe01fy the
relevant preconditions for every type of decisioh in every
concelvable 51tuation that comes before the Judge. This
prevents the Rule Formalist from reducing the means of

| movement in'adjddication to a smaller scale (genéralize).
The attempt to account for the application of the method of

' adJudicatlon is analogous to draw1ng a map of Canada that
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has a one mile to one mile scale in order to ensure detail.
The Rule Formalist cgnnot provide an adequate method. No
method can'eapture ﬁhe complexity involved in adjudicating.
. Thns his preconditions for Qarious Judicial decisions
stands as mere adviee for. judges. Consequently, the Rule
Formalist cannot rQEOlve the dilemma in establishing a
method for adjudication, namely, being'too specific or too
general. He may succeed in giving the following of the
method, but to give an account of the application of the
method forces him into an infinite regress of specifying all
the possible situations (cases) where the method can be
applied.

To conclude the discussion of Rule Formalism I would

like to tie together the arguments given. Rule Formalism

over-emphasizes the need for certainty in precedent.

Although stare decisis plays an important role in core cases,
where the‘similarity between past and present cased ie
'unproblematically close, its role cannot be generalized to
descrlbe adgudicatlon in hard cases where the s1m11arlty
between past and present cases is problematlcally dlstant
',Hard cases reflect the need in law for leaving openings for
future adjudieationf Rule Formalism's over-emphasis on
certainty causes it to miss one half of the essential -
character of precedent and adjudication, namely, the need

to leave de0131ons open To describe the eplstemology

1nherent in the Rule Formallst position we would have to say

all judicial decisions would be made with’ certalnty even
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prior to the case actually occurring. Like the Platonic
view of the world, the Rule Formalist sees the state of
affairs in adjudication as frozen: that is to say, there

are no changes.

Section 4t An Attack on Rule Scepticism

The problem with Rule Formalism is that it has an
excessive concern with rationalizing. This is what leads
1t from making a valid point about certainty in core cases
/to an absurdity -- mechanical jurisprudence. Rule
Scepticism is also a defective'theory of precedent and
adjudication, but its problem stems from a deficient concern
for rationality; its prbblem is the mirror image’of Rule
Formalism's dilemma. Rule Scepticism under-emphasizes the

importance that rules play (stare decisis). Consequently, -

Rule Scepticism also leadsfto absurdity. It attempts to-
account for a legal system purely in terms of judicial
discretion and coercion. -

Hart's attack on Rule Scepticism atfempts to undercut
its fundamental tenet that "law is alwgis no more than the
result of.judiciai discqetion, and that rules are non-

&

existent; consequently, stare decisis is illusory". This

notion is explained by Allen in Law_in the Making (L.M.):

We say that (a judge) is bouhd by the decisions
.of higher courts; and so he undoubtedly is.
But the superior court does not impose fetters
upon him; he places the fetters on Ris own
hands. He has to decide whether the case cited
to him is truly apposite to the ¢ircumstances
in question and whether it accufately embodies
the principle wHich he is seeking. The humblest
judicial officelr has to decide for himself

Cn



whether he is or 1is not bound, in the part-

icular circumstances, by any given decision

of the House of Lords. His task is often

exceedingly difficult. Not only is it true

that the circumstances of two cases are seldom

exactly identical, but sometimes it is by no

means easy to discover the true reasons which

led the uperlor court to its conclusion.

(Allen, L.M. 290-1)

The problem Hart sees with this tenet is how can one have
judicial discretion without rules tgat constitute or give
status to the stateménts resulting from a'judge using his -
discretion. This problem of Rule Scepticism arises from
Hart's comments on the open-texture of law and the gaps in

law. In section one of chapter seven, Hart emphasizes the
:;‘r"

-

open-texture nf ‘statutes and custom in order to estéblish
thg‘necessity_gjfjudicial discretion in the law. This is
accomplished by illustrating the uncertainty of applying
precedents to penumbral cases. Due fo the vagueness of
words in statutes, judges necessarily use thgir discretion
or interpret words in order to apply particulér statutes to
phe peﬁumbral case. Rule Scépticism takes the notion of
open-texture to its extreme, and posits that not only is
there uncertainty w%th appl&ing statutes in penumbrélfv
‘cases but uncertainty also exists when applying the legairxx
rule to cases that are similar to the past case {core
cases). Hart's notion of "scorer's dlscretlon has_two
roles in the strategy of argumentation in chapter seven.
FirsF, it illustrates Hart's positiqn of being between -
Rule\Formalism and Scepticism. The officiai scorer or

‘judge has diSc;etion (the aspect of the ldw thi Rule
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Sceptic emphasizes). The second fole of the notion of
scorer's discretion, the one used to undercut Rule
Scepticism, 1s that of 1llustrat1ng the amblgulty involved
in the fundamental clalm of Rule Scepticism, namely, "law

is what the judge decides by exercising his discretion".

In the polemic against Rule- Scepticism,the notld;“of
JudlClal discretion brings out certaln%dlstlnctlons~wh1ch
are necessary for understanding the way in which discretion-
ary decisions are still authoritathﬁﬂ.;;gig legally valid.
After speliing out these distinctions Hart -then undercuts
Rule Scepticism by showing that ultimately it csnnot
capture the distinctions. I shall now explain this in

some il. | o ‘ N

The Rule Sceptic adopts an extreme view of the opes;

texture of stetutes and common law rules in order to o
justify the conclusion that rules cannot exist in s legsl
system. Rules are uncerégin even in corercases; judicial
discretion is necessary for rules to be ef any use. TﬁeJ“

- Rule Sceptic also supports this claim by citing J. éhigﬁan
- Grey's zifiy/that"iudges'have the last word on law".

(C.L. 197). The Sceptic goes on to say/ihét,31nce judges
have the last word even on law that the legislature” passes,
the judge in effect makes law. The judge's interpretation
of statutes and precedents decides what they mean, aﬁd |
consequently, whether or not a partlcular case really does‘
fall under the rule that the Judge may be con51der1ng The

Rule Sceptlc thinks that from th;s it follows: rules are
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merely a source of law as opposed to law (Hart C.L. 1).

J

Stazutes{apd precedepts do not serve as rules; at best they
as 51gns not;ng predictions of judicial decisions

function
or batterns of jﬁdicial behaviour. Rule Scepticism takes
an external poiﬁt of. view toWards‘anégal systeﬁ It doe/,\
not captﬁre fully the attitude the members,of the legal
society hafe/towards the law or how standards function in
the lives of’gitizensﬁto justify‘and critioize~behaviour.
- Rule Sceﬁticism anal&zes legal behaviour in terms.of habits
of obzglenoe and the predlctlve pos51b111ty of  punishment..
'resultlng from dev1atlony ‘Obligation is irrelevant to
explalnlng the blndlngness of law. Habits‘of obedience anc
coercion are the two factors that bind a legal system
together by,promotlng copformity to the law and regularity-
in judicial decisions. | ’
Hart sees the problem with Rule Scepticisg to be an
attempt to give status or authority to judiciai discretion
by using an analysis which is void of rules. On page l3§
C.L. Ha;t states that ¢ ulevécepticism is ‘the result of
expioitiné,"... the ambiguity of such statements as the
."law is what the courts say:it is', and the account which -
the theory must to be consistent, give of t&e relatlon of
non—offlclal statements of law to the official statements |

. of a court" Hart suggests this ambiguity -can be under-

Fa

- stood by con31der1ng an anéiogue in the\siie of a game.
-
Some competitive games have® the institution of an official

.scorer. His statements about the p01nts made by the two
L % . .

' 2 —
Fae N
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opposing teams have a status that is distinct from the
statemgnts of the playefs.h The réaSon is that the official

scorerfs statements are authoritative and final. Hart

'suggests that the status of the official score is given by

a rule that assigns the scoring official a function' (power-
conferring rules) anq by rules that bind him to enforce thevrul
of the particulaf game (ruies imposing duties on the

scorer). Although the scorer is bound to make the

decisions that take the rule and nature of the game into
accouﬁt he still has power to use his diséretion. When an |
incident occurs where two rules conflict, making it 3

(’ . . ) ‘;
impossible té de01de the case purely on the basis of rules,

the scorer must resort to u31ng dlscretlon “In this case

all that he is bound to do 1s de01de'the case; the rules of
the game do not bind him to de01de in a certain way. 1In
cases where part of the rule of recognition is in question,
. 7.4 '
)

Hart agrees with the scepticf‘that'there is uncertainty and

that the decg81on .0f the judge can onl be predicted (C L 150)

-These cases are uncertaln due to the fa t that it iIs

@uestlonable wha%her or not the issue at d:is even a
legal matter, thls occurs at the l&mlts of law But Hart

agrees w1th the Rule Formalist, that in an incident “that

falls under one rule (core cases) the decision is determined

by rules, for the case is ceftaih‘since there is no
conflict.
“Two distinpfions can be drawn from Hart's notion of

scorer"s discretion: +the first distinction is that existing

\
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between validity or the status of official and non-official
statements about the scores in a_game The second dlstlnct—\
- lon exists between the game of scorer s dlscretlon and
'sqorer's discretion in a game. In the latter case scorer's
discretion is given status by the particular game that
constitutes it by some rule. Rules of cricket or baseball’
are defining features of what the games are. The rules
ﬂemand that incidents in the game be asSessed by means of
the scoring rule. Scoref's discretion-is restricted by
rules that serve as. guide~lines when makin%7deciéions;'
scorer's discretion is used only infcase§/nct*decided.
'purely‘by reference to rules -- it is used where the rules’
leave gaps or where there is open-texture regarding, the
| meanings. of legal terms. On the other hand, the game of
‘\"'scorer's discretion” is not qonsfifﬁted by or has no .
guide-lines restricting it by rules of a competitive game.
Thé\scorer has complete discretion. His discretion can best
be deséribed as sheer caprice, for decisions‘not-baséd on
fules have no ‘'status -- there are no rules that constitute
his discretion or serve as‘guide-lines for restricting
dlscretlon. 7
We are able to dlstlngulsh a noggal game
from the game of 'scorer's -discretion s1mplyﬁé i
.because the scoring rule, though it has, like 7™ I
other rules, its area of open texture where the
scorer has to exercise a choice, yet has a core
of settled meaning. It is this which ‘the
scorer is not free to depart from, and which,
so far as-it goes, constitutes’ the standard of
correct and incorrect scorlng, both for the

player, in maklng his unofficial statements aé\\/’
to the score, and for the scorer in hls official

-
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‘rulings. It is this that makes it true to
" say that the scorer's rulings’ are, though
final, not 1nfa111ble The same is true in ,
law. : '
, . (Hart, C.L. 140) -

The Rule Sceptic ‘is naﬁ faced with the following
problem: "What binds officials and citizens in a legal
system if it is;notbrules?", or, "what ensures that .
judicial discretion ié not sheer'cépriée -- what under-
writes regularlty in the decisions of .a Judge°" Theret )
seems to be one alternative that flts the bill: Judicial
'qustom and coercion. This alternatlve ;s perfeetly
' 3ism's fundemental claih that

\

consistent with Rule Scepti
d that judicial behaviour

law is what the court decide'
‘1s<;erely predlctable. Judicial custom, in place of rﬁlesrf
‘ sqts the guide- llnes (boundarles) to a de0151on If a

' dec151on 1s irregular or radlcally 1ncon31stent 'with what

is applled The Judge s

JudlClal custom adﬁhcates,coer01on
~decision is appealed and his de01s1on serves asggo move at-
~all, Coer01on takes the place of obllgatlon. Judges are
obliged to remain regular 1n their dec151ons, rather than
obligated to follow rules that they have accepted.

| ThlS alternative is not problem free. To accgunt for
the blndlngness of law and the regularlty of Jud1c1a1
behav1our 1n-terms Of'JudiClal custom and coercion places o
the Rule Sceptic in an absurd p031t19n. If legal obllgatlon
1s non-existent and coerc1on ig the only blndlng element in

 a legal system then a law applles to our, case if and only

if there 1s a poss1b111ty of punlshment for dev1ation from
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Uiy
. the law or customary judicial hehaviour. This is the source
of the problemsrfhat Hart fouhg\in'Aust}n's Commend‘Theory 
of Lew. ’

;Haff'spells'outIAustin's efrors by introducing new
‘analytic deyices which attempt to account for,the'éalienf
features of iegal obligatioh\in a way that Austin's analytic
tools cannot. One such device is the "internal/exfernal
point of view". Austiﬁ;s analysis is from an external poiﬁt”
of view; it merely notes the behav1oural regularlty of the

v

subJects and the predlctlve p0331b111ty that punishment
‘ Wlll foliow if there is deviation from a command. This
point of view.cannot account for meaningful behaviour that
neoessarily'involvee the element of a criterion. The
convergent/meaningful. behaviour distinotion can only. be
‘mede if the‘enalysis is from aﬁ infernal'poin% of view.
'This. unavoidablybbring us near, if notbinto,’the realm
of philosophy of mind. An internal point of view makeevthev
dietinction between a habif‘and.e social rﬁle possible..
‘ Tﬁis analyﬁic device'acoounts'for'"what it'means-for:ao ey
- kindividual fo follow a rule or how people in”the legal
'system view thelr own behav1our (cr1t1ca1 reflectlve
behav1our)" - All that is requlred for a habit to exist is
that the behav1our of a group of people be convergent or
:egular, On the other hand for a rule to exist, deviation

from the rule warrants_cr1t1c1sm. Crltlclsm made in regyrd

to'the-deviation’fromca standard is generally“aCCepted as a

! . - . «
. ) { - . ..
. ‘ - R . ) ) Coe
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good reason for making it (C.L. 54). In addition to an
' 1nte;nal aspect which accounts for Justlflcatlons and
Vreasons for behav1our, the s001al rule shares with the
hab;t the appearance,qf uniform behaviour that can be
4recorded by the observer.

- Austin's analysis of obligation is gi#en purely in
terme of habits of obedience, which can be established by
the simple use of empirical Qbservétion_of hehaViour4 ”
(since to have a habit menelyfrequires eoﬂveréeﬁt behaviour).
Harf sees this empirical analysis as.ebscuring‘the fact that
where rﬁleSerist, deviations from them are not merely
grounds'for a prediction that hostile reaction will foliow
or that a eourfiwillkapply,sandtions to those who break
"them, but are regarded as reasons and justificatiens for
‘such reectionS'and for applying the standards (C.L. 82).
Austin's anaiysis'cannet aCeount for how a rule funetione
in fhe’iife of én‘iﬁdividual in a.&§§jl system; i;g;,‘how rules

S. Due to the Command

give reasons for actlng in certain
Theory s external point of view, it can merely note the

behav1oural regularlty that results from follow1ng any

RN

s001a1 rule.

Y

Toe ’Sectlon 53 Winch,L

&

This llne of attack agalnst the Command Theory of Law '
can be taken beyond the polnt that Hart takes it and
to the level of phllosophy of 8001al science. uﬁy taklng
the enaly51s to this level we cah determlne exactly4hew

Austin came to make the mistake of analyzing a legal
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system from the extefnal point of wgiew. Winch (S.S.R.P. )
holds that the problem of viewing a 8001al 1nst1tutlon from
-‘an external. p01nt of v1ew arises from the more basic o
mistake of v1ew1ng the distinction between the social
. sciences and the natural sciences as one of degree. The
difference between the social and' the natural sciences
that the former due to its subject matter (man) is complex,
- whereas the latter which studies purely phys1cal phenomenon
“is relatlvely simple. Winch cites J S. Mlll as holdlng
this view, but Austin could have been cited just as ea51ly
(S.s. R P., 78-80). The reason being that ™ Both Mill and
Austln attempt to explaln human behav1our purely in terms
of behav1oural regularlty or predictive p0831b111ty that
certain human behav1our would happen in certaln circumstances.
Winch sees the distinction betWeen the social and
natural sciences not as. on; of degree but of/klnd He
supports this claim by examlnlng the concepts 1nVolved in |
complex and s1mple beh;v1our. The concepts we apply to.
'complex behavlour.are loglcally different fron those we
apply to the less complex behav1our (S.S.R.P. 72). | ThlS‘
: is argued for by analogy with the example of the concepts
"Heap of graln" ‘and "Freez1ng of water" (s.s. R P., 2?).
When con51der1ng a heap of graln the questlon of "how many
gralns does 1t take to make one" is not answered empirically.
The crlterlon for a- heap of graln and a non- heap are»vagUQ:
‘there is no partlcular amount that makes a heap. Bﬁt.in the

~ case of "hOW,many degrees does it take to reduce the

/
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temperature of a bucket of water for it to freeze" the
_answer can be'settled experlmentally or emplrlcally The
criteria is much sharper than in the case of a heap of
grain. There is a particular temperature which is

necessary in order to freeze'water. For the same reason

we cannot talk about complex behaviour and simple behaviour
vin the same way . The reaction of a dog in pain ls much more
complex than that of a tree whichbis being chopped down
(S.S.R. P ,73). I cannot describe the complef movement of
wrlthlng in purely mechanlcal terms using s. ne .ime
co-ordinates. The concept of wrlthlng belongs to a quite
dlfferent framework from that of the concept of movement

in terms of space- tlme co-ordinates, and 1t is the former
rather than the latter which is approprlate to the
conception of'the dog as an anlmated creature. WlnCh goes
on to conclude that "anyone who thought that a study of the
t mechanlcs of the movement of anlmate llfe»would throw light
on the concept of anlmate life would be the v1ct1m of
conceptual mlsunderstandlng" (s.S. R:P. , 74Y.

(_ The notlon of a dlfference of klnd 1s used by W1nch to
elucidate the dlfferences between stlmulus -response (hablts)h
'lband conceptual thought (that 1nvolv1ng rules) It is here
where Winch's and Hart s paths converge. W1nch like Hart,
explalns conceptual thought and meanlngful behav1our -as
tbelng rooted in a 5001al conitext whlch necessarllyrlnvolves

rulesv Conceptual thought is of course much more complex

than stlmulus-response, but what is more 1mportant is the
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logibal dlfferences between the concepts that are appllcable
(8. S R.P., 72). A man learns to understand a rule, but a
dog just 1earns to react in certain ways. The difference
betweeen these conoepts follows but‘cannot be explained in
terms of the dlfference in complexlty of the reaction
(S.S.R.P., 24). A s001al context is inherent in the .concept
of understanding; and it is a place where. only the man,
1ot the dog, can participate. What is emphasized here
is that due'to conceptual differences it is logically
‘impossible to apply the same methodologicalxconsiderations
when'dealing with the behaviour of a man and a dog. If we
‘treat the actions of the former as being the same kind as
theelattefe only more complex, we are victims of conceptual
~ misunderstanding. - | ¥,
-. vThis Winchian criticiSm'of method'fits the

crltlclsms that Hart has already filed agalnlt Austln s
p051tlon Thus,.thls crltlclsm of Austln that goes on at .
the level of phllosophy of - soc;al s01e§9e gives even more
- weight to the direction of Hart's arguments agalnst_the
Command Theory of Law.

Both Austln and the Rule Sceptlc attempt to glve an
'account of law from a p051tlon that has an external point .‘
of view; consequently, thelr aceount of the blndlngness of
" law is explalned not 1n terms of the attltudes of the

'1nd1v1duals in the legal . s001ety, but in terms of the

fpredlctlve posslblllty of peoples’ actlons. Hart can 1llus-

pos

i e

trate the absurdlty 1nherent to Rule Sceptlclsm in the same"

!
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way he showed the absurdity 1nvolved in the Command Theory
/ .
- of ‘Law.

In the case of a draft hodger we would ordinarily‘
think his case falls under the law, regardless of how he
evades getting &rafted. Butﬂa theory using coercion as
the blndlng element cannot hold this. Con51der‘the case of
the draft dodger who bribes military officials so )
that they delete his name from the recruiting list and then
leaves the country.“According to the prediction account of
how law binde,indiyidﬁals, the evader's case would fall
under the law prior to him bribing the officials and his
.leaving tﬁg country -- for there is a possibility that he
will be found out and punished. After bribing the |
,'off1c1als the evader's case would A‘% fall under. the\Jaw.
- There 1s no way that the legal authorltles will find
out’ that he did not report for military serv1ce; consequent-

' ly; there is no possiﬁility’of‘ﬁis being“gunished} In order
to diesolve the dilemma'between.the predictive tneory and
common sense we must emphasxze that mere considerations

. of punlshment for non—compllance fall out as 1rrelevant

as a blndlng element in law." The theory must be glven up

: since ordlnary men and’ Judges hold that the evader's case
falls under the law regardless?of how he evades getting '
drafted -- to think otherw1se would be 1ncon31stent with
the prlnC1p1e of "treatlng llke cases allke"\

This leaves rules 4nd obllgatlon as the only possible J

elements that blnd 1nd1v1dua1s to follow legal standards
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Hart explains their function as follows: by agcepting a
rule of an 1nst1tutlon we are obllgated or bodnd to follow
that rule, whether it be a rule in a game or %qlaw -- if
the rules are not followed the practice ceases to be (C.L.,

141). According to Hart's analysis of the binding nature

- of legal rules both of the draft dodger cases fall under

the law since both cases fall under a rule -- this is
consistént with the princiﬁle "treat like cases alike".

Rule Scepticism's extreme emphasis on,the open-texture
of‘stétutes and gaps in the law ~and the rejection of rules,
conseéuently bringing about a-rejection of legal obligation,
pléces itseif'in.the ébsurdApos' ion of confiiéting with
the fundameﬁtal axioms of justizzb Unable to find a

plauéible alternative to rules as a =ource of status for

judicial discretion, the Rule Sc.ptic must concede that

rulés exist. But this is done only at the cost of having

its clalm regarding "what the courts sayils law” undercut,

for les by necessity are essential for glVlng JudlClal

di retlon its status.

Whereas the Rule Formalisf position was characterized_X
as freezing the Jud1c1a1 state of affairs, thus 1nd1cat1ng
that all dec131ons are certain and determlned Rule
Sceptlplsm can be characterlzed as.deplctlng the_Judicial
state of affairs in total flux,vhhiqh indicates that all
decisions are uncertain, even the_oufcéme of cofe cases
can only be predicted. - - - o =

Hart's doctrine of preéedent and adjudication is a mean

1
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between the two extreme and problematic ‘theories which
takes the galidppi_nts of@gach to dissolve the problems of
the other. Epistemology iﬁdicates that the only way to
characterize precedent and adjudication is to apply the~.
Rule Formalist characterization to core cases, and the |
Rule Sceptic characterization to hard cases. Hart's
doctrine of precedent and.gdjudicatidn‘is characterized by
depicting the state of afféirs in adjudication as changing -

at the boundary (the uncertainty that exists in hard cases)
and as depicting fﬁe_familiar'ground as shifting relafivelyA
slowly (tﬁe certainty that exists in.core cases). This
synthesis and the resul¥ant position places Hart in the
line of Dwofkin's attacks. In the next chapfér these

attacks will be examined.



CHAPTER TWO
A RESPONSE TO MODEL OF RULES I
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to Hart the content or merlt of a legal standard does not

in hard cases.
-
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Section 1t Introduction

Dworkin's major criticism of Hart in Model of Rules I
(T.R.S.) is that\a~singi€kf6rmal criterion of identity is
incapable-of accounting for all types of valid &tandards

’ e

that are found in a legal system -- more spécifically, no

rule of recognition is capable'of,designating the~proper

weight belonging to principles found in law. The disagree-
ment between Hart and Dworkin is sparked off by a disagree-
ment over the following question} "Can the valldlty of a
iégal rule be adequately deplcted by its form, or is it thé
content that makes 1§ a valid legal rule?" |

) As we have seen, Hart follows the 1egal positivist

‘tradition.. Adhering tg the ébparability of law and

moralify, Hart takes tﬂ% view that legal validity is cashed

> out in terms of. the form or pedlgree of the rule. According

determine its validity. Hart_s reasons are that there are» <>
iniquitous laws in l-gal SystemS,and that a criterion of
validity that invoives morality. would gistOrt the notion

of iegal validity. According to Hart;‘the morality of a

legal rule is associated with the éig;gggx of the rule. If

the rule has bad consequences then it will be repealed due

to the lack of acceptance shown by the members of the legal
system. (C-L-. 100). Furthermore, Hart notes morality also -

enters the law via legislation or plecemealfv1a adaudlgatlon

—~

«

Dworkln. contrary, to Hagt, 51des w1th the Natural Law

- PR -
. - -

-

~.

&
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tradition and views questiqﬁs regarding the validity and
the morality sf‘a'legal_standard as ultimately one and the
same question -- the validity of a‘legal standard is
ultimately determined 5& its content which discloses\

whether the legal standard is morally acceptable’™~ 'Moral’

is used in the following sense: prin ple X s moral if
it is consistent w;yh most the principles in a judge's
theory‘of political moralit& Thig definition of morallty
is distinct from the Devlinian notion of mbrallty whlch |
holds that morallty merely refers to the moral

convictions théé the -judge may possess (cf T.R.S. Ch 10).

| Te give welght to hig position, Dworkin 1ntroduces a
new distinction to the H§i§/b¢g;;:;‘dlspute -- th% distinct-
ion between rules and pr1n01p1es . "By show1ng that ‘
-adJudlcatlon operatesnpn‘ pot only rules but oﬁ principles
which due to their logical- features defy being captured‘by |
a crlterlon of ident. v, Dworkin thinks that he has 7 A

/~formulated a cru01al counter—example to Hart s rule of

.gécognltlon. - o ’ - /ﬁf'
! -‘The distincfion betweenfruies and principles is

N 1llustrated by 01t1ng two precedent settlng cases from
'/ Amerlcan law, although Dworkin notes that choos1ng any

- case would do the same task (T.R.S., 23). The first case

,ecited is Riggs v. Palmefggxise court was faced with the
. . o i o . »
following decision: "Should an heir named in the will of -

t
!

3. 115 N.Y. 506, éz N.E. 188/ ). ~fﬂ§%' -
. - ’-0 ’ - - 'j:;
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his grandfather inherit under the will, dven though he had
murdered-his grandfather to “do 80". On the basis of a
standard other than a rule the court decided that the
murderer should.nqt’ recelve his 1nher1tance )
All laws as well as all contrac@e, may be
rcontrolled in their operation and effect by
general, fundamental maxims of the common
: law. No one shall be permitted to profit
.by his own wrong, or to found any ‘claim up-

on his own 1n1qu1ty, or to acquire property
by his own crime. (y) :

The de0151ve pr1n01ple in R 1ggs that "no one may

benefit from hls own wrong doing" was formulated as being -

.2 legal standard. This standard,however, passed no

Hartian test of pedigree. Therefore, fo#’standards to
- ) Ve )

play a role in judicial decisions it is not essential that

they be from positive law. In Dworkin's sécond illustrat-

ion Hemningsen v. Bloomfield Moters'Inc;i'pqinciplﬁs not

passed via legielation are also cited as reasons for the
court's depiding'to enforce a contract limiting the
liability.of an automobile.manufacturer for defectiue parts.

-In a soc1ety such as ours, where the autom-
obile is a common and necessary- adjunct of

- daily life, and where its use is so fraught
with ddnger to the driver, passengers, and

- the public, the manufacturer is under a
special obllgatlon in connection with the
construction promotion and sale of his cars.
Consequently, the courts must examine pur-
chase agreements closely to see if consumer o
and public lnterests are treated. fairly. “(6).

/

4. 115 N.Y. 511, 22 N.E. 190, (1889)..

5. 32 N.J: 358, 161, A2d. 64 (1960) .

6. Ibid. at 387, 161 A2d. at 85.
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Dworkin distinguishes rules and principles on a.
«rloglcal basis. Altﬁough rules and principles belong to the -
saMe species (5001al norms) they differ in the degree of
‘the scope of the class of acts prescrlbed Rules are_
narrowly defined. Legal rules not only contain a reason
for an actlon-they also state the particulars of the circum-
stances that the prescription of the rule applles to. Rules
are also non—contradlctory, the reason being that they apply
in an all or nothlng fashlon Only one relevant rule
'applles to a case, thus rullng out competlng reasons in the
completed de0151on On the other hand accordlng to Dworkln, .
pr1n01ples are open-ended and do not spe01fy the circumstan-
ces that the prescriptions apply to —-'the means of'applic—

*

: © . o _ - a
ation (circumstances that indicate which case’.falls under

2

" which pr1n01]@e) is some how supplLed by the Judge.

A

Pnlnc1ples play a central role in Dworkln s theory of
adJudlcaﬁlon As was stated in the prev1ous chapter,
. Dworkln is a Rdle Formallst and\consequéntly-advocates a
| type of mechanlcal Jurlsprudence\whlch leaves no- room for
Jud%c1al dlscretlon Accordlng to workln, pn;301ples

take over when rules fun out. In cases\defyln adjudicat-

8 S
1gn ua.pules the problem of gaps and vaguene\s that the

audge/face< are solved by the general presc{aptlons ébpplled -
'/by pr1nc1ples in a theory .of polltlcal morallty Thus.d >'
/ ju Cglai\dlscretlon is made obsolete - pr1n01ples solve

/
/ all the problems that Judlclal dlscretlon as postulated to
account fof If the notlon of principle 1:\sound and ir

. o . . o
. R . ":""J-A . L. -« . , ) q
. ’//_ i = o R
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Herculean fﬁeorizing,which uses prinoiples, is ﬁlausible,
then all.declsions are certain. -

The-mofivation underlying Dworklnis critioism_isjthat
Legal fositivism is defective due to its neglecf of princip-
“les; this problem has_lts origins:in over—emphasizing rules.
Furthermore, Dworkin believes that iflhisuargument is sound -
the . two corollarles of the crlgerlon of 1dent1ty the51ss |
the lelts of Law The51s and the thesis regarding Jud1c1al
d1scret10n,w1ll also be shown to be false. ﬁ4£h$ it appears
that the ball is now in Hart's court. Hart or his followers
must either give an/aecount of pr1n01ples that 1s consistent
with the maJor ten\\s of a%h\ael of rules view of law or
undercut Dworkln s arguments for.%he use of principles
adjudication.

"Section 2: Raz's CoUnter—Attaok

In Legal Pr1n01ples and the Limits’ of Law (L.P. L L.)
" Raz: defends the fundamental p051t1v15t tenet that the law .
“of a communlty is dlstlngulshed from other 5001al standards

by some test in the form of a crlterlon of 1den§1ty the

’Separablllty The51s) A corollary of this tenet ik that

there is a limit- to law If there is a test that*dlsting—'

!

ulshes legal and non—legal standards, there exlsts a"

boundary (11m1t) which dlstlngulshes ‘the two types of

'standards Raz establlshes thls corollary by 1mplement1ng

"two strategles Both strategles ‘are formulated in response .

to Dworkln s crltlclsms of Hart in Model of Rulei[ "The -
¢

second strategy ‘is contlngent.on the fxrsts ”1f the llmlts
& e e
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of law thesis is sound there mus't be a. criterion of
1dent1ty whlch sets necessary and sufflclent conditions

' satlsfactlon of whlch is the mark that a standard is part
. of the law (L.P.L.L., 851). This is a positive strategy.
It centers on giving a plausible account of a test which
cannot only accoun?¥ for rules but also for Dworkin's
principles> .

_ Raz reconstructs Dworkln s attack on legal pos1t1v1sm

as follows: ‘

1) The law’ 1nc1udes some prlnc1ples.as well as some
rules (both belng blndlng) ‘Furthermore, due to the
pr1n01ple-s generallty 1t defies being captured by
a criterion of identity.

'2) The courts never havevdiscretion in the strong_
'sense -- binding principlesecoﬁer‘all cases.. From -
2'Dworkin concludes 3. | |
3) The thes1s of the lelts of Law is wrong Raz s
rebuttal con51sts of pointlng out that although 3 |

-

does follow from 2 ‘2 does not follow from 1l as it

e

stands. .1 requlres a modlflcatlon if 1t is to -
'threaten the llmlts of law thes1s- howevef, any -

f,- v cmodlflcatlon will be wrong (L P.L.L. 843)

. V, The necess1ty of modlfylng 1 becomes ev1dent once we\
con51der that "some'pr1n01ples" 1mp11es tha#t some other
prlnclples are non-legal principles "Thls presupposes a

‘llmlts of law thesms, and consequently, a crlterlon of

1dent1ty ‘Dworkin's unmodlfied flrst thesis’ léives the

~ . N i 'y
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i . AR

| positivist fhesis regarding judicial discretion and the
limits of law unscathed %yorkln could defend .the unmod—_'
1f1ed frrst the31s by empha81z1ng that by some pr1n01ples
he‘means pr1n01p1es of political policies or goals -- those
principles that‘are relevant to jndicial decisions. If
this defence is consistent with rhe fundamental theses of
Dworkin's theory of law if severly undercuts:judicial
discretion in the strong.sense, for all principles relevant
to a judicial decision would be binding if,and only if o
fhey are relevant to a judicial deciSion. - But how does

one gecide whlch prineiples are "relevant to a judicial
"aecision°" Dworkln again unw1tt1ngly presupposes a verslon'

tw

of the llmlts of law thesis. Hls only alternatlve is to
say: non-relevant legal principles are just.as binding as-
legal pr1n01ples -- all pr1n01p1es are part of law

g&r Dworkln s attack on the fundamental tenets of
pos1t1v1Sm to be challenglng he must*establlsh the strong
claim that "all soc1al norms are automatlcally (w1thout '
prior leglslatlon or Jud1c1al recognltlon) blndlng as 1aw;
given that they do not conflict w1th laws created by

leglslatlon and precedent” (L.P. 849) If this tenet

is sound JudlClal dlscretl in the strbng sense is

_1mposs1ble, fbr all de01s‘ons would be bound by some
principle.. Consequently, the 1limits, of law thesis would.
be false. The pr1n01ple that the ; dge is bound to use in
makingba'deeisionfare'cQ-eXtensiveAwith the social norms

of a partiéﬁlar_soeiety in'whiCh the legal system exists.

.J;
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For.ﬁaz to disarm Dworkin's arguments it migh% appear
that he has to dlrectly undercut the maaor tenet (l) from
which the two corollarles (2) and (3) follow  The reason
for thls route is that the corollaries have their valldltyA
dependent upon the major tenet -- not vice versa. Raz
thever, places little effort in this strategy and<attempts:
' to show that even though (1) was true, it implies, not (2),
that judicigl discretion is'false, but the opposite. of (2)
(L.P.L.L., 843-51). He does this by showing that legal
pr1nc1ples do not exclude JudlClal dlscretlon, rather
they presuppose 1ts ex1stence and dlrect%and gulde it. 'Raz
argues forfthls by 01t1ng threeidlfferent sources of |
judicial discretien which are reiated‘to‘¢he applieation'ef
pr1n01ples | o ’ | |

~

_1) Vagueness is inherent in language (L.P.L.L., 8L6) .
Prlnc;ples and rules of 1nterpre¢atf5n,can sometlmes

sqlve'preblems of vagueness leanhg no room for
discretion;‘ But when appiyiﬁg principles'discfetioh ‘
is necessany, ‘for prlnc1p1es (being expressed in |
language) are: ‘also subJect to vagueness
’;1) -Ruleskunlrke prlnelples have the;r.weight-determ—;
~, ined by law. Although the law dlctates what cons1d—
beratlons (pr1n01ples) have to be taken into account
the_welght assigned to each of‘them_or to the_actlons
hin accdrdance-with'or_contrary to'eachhof.them in a

)

,particular ease‘iS»not given The welght attrlbuted

to prlnc1ples ig de01ded by exer01s1ng JudlClal
. . B J



Page 51

discretion - The scope of‘discretion is in fact doubly
extended, s1nce not only must the relatlve 1mportance
of prlncxples be determlned, but also the importance
~relative to each principle in relation to deviating
from it and%following_it on a particular occasion.
'iii) Most(legal systems.grant Judicial discretion

not only in assessing the weight of'principles but’ also
to act on considerations not legally blndlng i.e. in a

case nbt covered by ex1st1ng precedent (casus omlssus)

Prlnc1ples do not dictate cons1derat10ns -Principles
guide judicial discretion by merely limiting the“range
of considerations. Feor instance,-"the.courts will not-
enforcerunjust contracts" and "public‘corporaticns
should act for the general good" are pr1n01ples that
'only generally staﬂe what cons1derat10ns should be

. acted.on, the cases they apply to are not spec1f1ed

“[\ ‘and. JudlClal dlscretlon is requlred for thls What 1s

unJust" and "for the general good" 1s determlned by

Ky

" the Judge us1ng hlS dlscretlon (what" feels approprlate)

when he is 1nstructed by the law to do so

'These three arguments allow Raz to conclude that Dworkin's

denlal of Jud1c1al dlscretlon, whlch in turn is used agalnst
the 11m1ts of 1aw, must be reaected

Dworkln s tenet (1) regardlng “the use of prlnclples

}_and the 1nab111ty of a formal crlterlon of identity to .
' capture’ them" could also be- undercut by prov1d1ng a

'“crlterlon that would sufflclently dlstlngulsh moral and

_\’ L o . 1‘ . i 0
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legal‘principles‘and the type of obligation associated with
them. If this criterion were possible,.%iz and Hart.would
be in a position to set the lmmlts of law on the bas1s of
inherent differences between moral and legal prin01ples

Section 3s+ Attack on Dworkin on the
Grounds of Philosophy of Law

1 ¢
- Raz's second strategy endeavors to establish such a

claim by providing a criterion of 1dent1ty whlch serves as
' a necessary and sufflclent condltion of a legal standard
}This strategy is a positive argument for the plaus1b111ty
of the limits of law notlon " In light of Dworkln s
critlclsms of Hart's rule of recognition, Raz sees the
necess1ty of modlfylng the ruké’of recognltlon in order to
‘ account for pr1n01ples.» | .
Raz agrees with Dworkln and sees that the dlstlnctlon
:existlng between legal ru}es:and prlnc1ples 1s a logical
| distinction (L.P.L.L. ; 824)h Rules prescrlbe specific norm
acts. The roles of rules and pr1n01ples are dlstlngu&shed
by the scope of reasons ﬁhey provide in a JudIClal decision.
Since we. Justlfy con31deratlons which apply to a limited
range of sltuations and actlons by more general cons1derat—
'llons pr1nc1ples can be used to Justlfy rules, but not v1ce.-
-versa (L.P.L.L., 830) ~ Raz goes on to sfy. in oppos1tlon
~——”—t6/5uork1n. that pr1n01ples presuppose rules in that they
are mere summarles of reasons given in rules : Some

g .
prlnClples may be binding on Jud1c1al de01s1ons'but not

N

-ali.} It 1s a the31s of Hart s that not only is legal
dobllgatlon a necessary element of a legal system.but must

.

‘:‘?-'

R T
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also be a necessary element in any adequate.theory of law.
‘ There‘are cases where there,are'no binding standards that
»»give‘reasonsjin-a»decision of a case. In these-cases the
judge is boumd to use discretion.in the strong semse. This
is‘not to say that the decision is sheer caprice for the
‘juogégis boundsto use his discpetion and he justifies his
dégiSion by-;nvoking some general reasons (L.P.L.L., 847).
chrkin's first~criticism emphasizes the following:
thevrule.of recognition iIs the criterion of identity for
law im that the laws that follow from it are yaiid.‘ Since
.valtdity is an'all or nothing concept appropriate to rules®
it is imconsistent with the dimension of weight that
pfinciples-possess;vconsequently; the rule of recognition
cannot account for'pﬁﬁnciples : Raz seeing this, attempts
to account for legaI pr1n01ples 1n terms of acceptance

cThe rule of recognltlon is a audlclal custom, it is :5‘

same form of llfe Prlnclples, unllke the rule of recognlt
ion, are a 3ud101al custom that acquire their status by the
judiciary in a Series of cases. - Although the rule of
recognltlon serves. to explain’ the legal status of general
iu communlty customs/(legal \rules that are blndlng) 1t can- ,
| 'not explaln 1n the same way the legal status of other
3ud1c1al customs Thus, Hart's: 81mple notion of one
'custom rule of recognltlon and the. law’ recognlzed by it,
|

must be modified to 1nclude all customary pr1n01p1es of a

1égal system and all the ruleS'that follow from them This
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,modlflcatlon is consistent w1§h\positivism's fundamental
tenet, namely, law is an 1n3t1tutlona11zed (\\I?s are
enacted),normatlve_system_(members have an internal point
of view towards the rules) and the fact that the enforce-
ment of these standards is a duty of special law enforce-
ment agenc1es is an 1mportant Feature which dlstlngulshes'
it from any other normatlve system (L.P.L. L., 853) .
Dworkin's second argument against the formulation of
'an adeguate crlterlon of 1dent1ty is a reJectlon of not'
only Hart's version of the thesis but all versions, even
the above view‘of Raa{ Tne‘argument consists of‘the
following o . =
1) The only way for a pr1nc1ple to acquire legal
status is if adequate 1nst1tutlonal support can be
discovered. | ' S
2) It is impossible to devise apy formula for ]
teetingchow much and What<kind of institutional
support is necessary to make a pfinciple legal.
3) It follows that it is impossible to prov1de a
.general account of the dlfferences ‘between legal and
-non-legal standards. consequently, the thesis regard-
1ng the llmlts of law is false.. o . ;
*Raz therefore’}defends his proposed crlterion of 1dent1ty

by attacklng Dworkln s second premlse This is done by

giving an adequate account of judicial custom\ This in

. turn is accompllshed by glVlng ‘an explanatlon of the

concept of a‘soclal.norm, Hart gives an account of soc1al

et
P o
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norms in terﬁs of an in%ernal point of”%iew or how the norm
functions in the lives"of the members of the community. A
rule is a social norm-if and only if:

1) It is accepted'bylthe members of the community.

2) The members use the rule as a means of crlt1c121ng

» . RN

.and Justlfylng beheeﬂq.A

.

P T

3) The behav1o l eoed by the rule is enforcea
(C.L., 86-88 R |

vn:.

To ald Hart ar ,
notlon of the welght of lbgpl pr1n01ples by Providing the
follow1ng formuda a prlnc1ple is binding on a decision of

a case or has more welght than any\the* competlng pr1n01ple
| when: L ' s : SR -

1) The“principle is a deciding factor in most of the

' cases similar to the case at hand. The principle is

AT

more coherent “than any other prlnc1ple in the ex1st1ngJ;

legal system. . L
N N

2) The acts referred to in the pr1n01ple must corres-

>
v

pond to the states of affalrs in the case in order

.

for the case to fall under the principle. If elther
the coherence or the.correspondence con51deratlons are
' left out, of the formula for the blndlngness of pr1n01p-'
les,—pr1nc1ples cannot ‘be applied. The question of
the Justaflcatlon of a pr1n01ple is dlstlnct from the
question pertaining to. 1ts blndlngness. The
Justlflcatlon of a prlnC1ple 1n a decision must be

explalned in terms of cor pondence.'
) Fe . o N . .
e -
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Section 4: Attack on Dworkin on
Epistemological Grounds

There is very little direct attack on Dworkin's

| fundamental tenet regardlng the JudlClal use of pr1nc1ple
I would like to formulate an argument that undercuts the -
importance and t@;ﬂblau51b111ty of the use of principle in-
ad judication. To establish the importance of the use of
prlnclple! Dworkln must establish that prlnClples functkdn
differently from rules. This involves defending the
Dworkinian preeuppoSition central to the Hart/Dworkin
dispute: "Pfinciples are epistemologically more Ybasic
than rules". Accbrding to Dworkin, and contrary to the
Positivists,'principies are more than mere summariee o% the
reasons glven in rules, for rules ultlmately derlve thelr
valldlty from pr1n01ples ) /V"'

In°order for pr1n01ples to piay‘the role oftmainfain—-
ing certainty in hard~cases (where traditionally the
applf’atlon of rules is taken to be uncertain) it is
necessary that they have an epistemological element not’

' possessed by rules. Dworkln 8 program of mechanlcal
jurisprudence succeeds only if in fact this extra element
~.exi$ts and is not merely assumed by Bworkin. The extra
element principles must possess muét be related. to

their application; Dworkin's uée of "Weightﬁ)éﬁEBBEealy
captures’#he element of applic%tion.';The fact that
prinéipleé can be mechanicaily applied to Supplyhgeneral
reasonS~fbre§eciding aeparticular case while.af the same.

, PR 5 : , _
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time maintaining stare decisis indicates that principles

supply the ‘means, to their own application. The appllcatlon

of a principle 1nvolves spec1fy1ng reég%g cons1deratlons to
the partlculars characterlzlng the case ug&ore the judge.

The reason for prlnc1ples spéc1fy1ng the conditions of their.
’appllcation is that: ke rules their application is not
immune tovmistake nd questlon -- it is pbss1ble that the
‘Judge could %ppiy an inappropriate principle. A cthaQ;erw
1st;c fegzﬁ;e of pr1nc1p1es is that, unllke ruies, principles ,
EEDM onflict. . Prlnc1p1es can compete when the judge is
'constructlng a de01sion For example, in a hard,case‘
involving a‘ponsum complaint regarding produe% X, theret
may exist principles. p;rting\fhe piaintiff and the-.
defendent | A concrete example of a case 1n901§&ng com- .

- petlng prlnc1ples is found in. Dworkln S own ex#Mple:

Hennlngson V. Bloomfleld Motors, Inc. The Judges in this.

case had to decide whether @r not the auto manufdcturer's
ﬁ‘llablllty could be extended from mere llablllty for defect-~.
ive marts to llablllty for medlcal and other expenses of
persons 1nJured 1n a crash. Note in the quote that (a) - (b)
support the manufacturer 8 clalm of restricted llablllty,

that (c) - (f) support the plaintlff s olalm that the llab-

ility be’ extended:v .

At varfous points in the court's argument
the following appeals to standards are made:
(a) 'We must keep~ ¥ #ind the geheral principle -
that, in the absence of fraud, -one who does not
choose to read a contract before signing. 1t can-
not later relieve himself of its burdens. N
(b) 5In applylng that principle, the ba51c L

- o
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' tenet of freedom of competent parties to \
contract is a facﬁor\of 1mportance.

(¢) ‘'Freedom of contract is not such. an
immutable dbctrihe as to admit of no qual-
1flcatlon in the area in which we are con-
" cerned.' (d). 'In a society such as ours,
where the automobile is a common and
neceSsary adjunt of . dally life, and where
\ its  use is so fraught with danger to the
-\driver, prassengers and the public, the
anufacturer is under a special obllgatlon
n connection with the constructlon,’
romotion and sale of his cars. Consequent-
» the courts must examine purchase. agree-
erit closely to see 1f‘bonsumer and public
interests ark treated fairly.' «e) '"Is
ere any principle which is more familiar
r more flrmly embedded in the hlstory of
nglg erican law jhan the basic doctrlﬂp
fthat’ the courts will not permlt themselvés
to be used as .instruments of 1nequ1ty and
injustice?"* (f) . '"More specifically the-
courts generally refuse to lend themselves
to the enforcement of a.'bargain' in which
one party has ungustly taken advantage of

- the econoplc necessities of other‘...."' s
iy : (T. R S., 24) ‘ -‘ -

s

.

o
i
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~ For Dworkin, principles containing general considerat-
iong/4nust also,llke precedents, possess the condltlons that

Q —-’

nnake their application relevant to the partlculars that

characterize,the cases at hand. %his characterization of

e
. —

.prlnciples leadleworkin into a dilemma. One characteriz-
ation Views principles astgeneral/considerations, but in
'order to account for their application they must be,

' characterized as being_specific. By definition principles "
can only'have the feature of open-endedness, for principles
_were fornulated to bridgebthe gap betﬁeeu hard and core
cases by prov1d1ng general or umbrella reasong,whlch would
‘"cover cases not captured by the specific reasons geven 111’&
rules. However. we must geep in mlnd that prlnClples are
uneffective if the& lack the specificity essential for
tﬁeir.application Although both characterazatlons are

j necessary for Dworkln s ‘use of prlnc1pleifthey confllct
with each other. For Dworkln prlnc1ples have 2932 the
fEatures of generallty'or open—endedness that allows them

‘ :

o éover a great varlety of cases dlfferlng in’ spe01fras
. ; ~r a
feature of spec1f1c1ty that enables the Judae to

' .fffhough the notlon!of pr1nc1ple' was formulated 1n order
~§; to SOlve,the,enlgmalfaced by Judges whenfthe appllcatlon of

|

’”f ‘a rule was uncertarn, judges - face the _same problem at the .
1eve1 of‘prin01ples. Dworkln s most likely response to

the problem 1s to say that the appllcation\of a prln01ple

ot

-
'~ -

2,
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‘d;fto’a %artioular case is determined by how consistent the

principle is to other principles.in a theony of politice1

;Q mdryllty Artlculate~con51stenoy states that all reSpon--
. e ‘3 A
,.lxjﬁible Judicial dec181onf are,austiﬂied if thexqfohere with

Y
& each ‘other in some’thebrx QY polltIcal morallt§ This
i{f responsa 1s.£fso pqpblemat;c Although the coherence
L
requlrementA;% aﬁ?important con81deratlon in adjudication

&

it 1s/g(\;o’he1% to the Judge faced with the problem of

determini g whether the,;eason given 1n thefpr1n01ple is _

v P

appllcableqto‘the facts found in a partlcular case -~ "the

)

LN

'f‘.con31deratlon emphas1zed by the advocates of JudlClal
~discretion. For the coherence test to be of any help here._
theutheory of polltlcal morallty ‘would " have to . contaln all
the factors found 1nhthe case. leen this, the Judge
could determlne the a38001atlon,1f any, that existed between
the pr1nc1ple and the )case. Dworkln suresponse is 1mplaus—

| 1ble Judges do not have the ability: of acqulrlng all the
relevant factors of the cases under: coqsideratlon %3 the1r>
dlsposal Dworkln could reply that'Hercu{es would have this
ability. But this reply J)egs the questlon regarding the
1ndeterm1nacy of alm andakack of facts whlch are the real

.,'{;,_ v." JE
characterlstlcs of . adaudlcatlon. ' :

. Another response to. the appllcatlon problem would be
to say "when the appllcatlon of a pr1n01ple 1s in questlon,
a hlghquprlnCIPle Can resolve the dlspute" But th1s ~

' L i) .

stﬁategy 1nvolves the same tendency that moved Dworkln to

postulate prlnclples when rules run ‘out. There is an
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absurdity.involued;here. With greater generality
(brinciples)'there is also|less contained in them that
couid.a‘S in:giving a decigive jufi~ial decision. For

example, . in the hard case where the prlpc1ple "crlmlnals

{

should not benefit from thelr\own wrong® domng" has an
vappllcatlon that 1s in questlon, what higher prlnc1p1e
could. aid the Judge in applylng 1t to the case?“ -- "Be .

¢’ s

moral”? This 1s¢more contentlesswthan the first principle,
and conseguently,'could not.aid the judge. The'point' N

"about the lack of content 1eads to a second p01ntx the
; .

rei:?n;>01ted in prlnd!bles due to thelr generallty can

on be understood_ln the context of a case where the more

spec1f1c reasons are brought out. For example, the ;

prlnclple that"crlmlnals should Hot beneflt from their own,_

e

¢ ‘wrong doing", 'in the context glven 1n Ri \'4 Palmer, is
only appllcable after the specific reasons rggardlng w1lls,

. 1nher1tance and murder, and the1r assoc1atlon has been *iLA
understood But once these reasons ‘have’ been asg%giated
the question of whether the murderer shoulg‘recelve the
inheritance w1ll be solved on the bas1s -of these reasons
alone #- the pr;nclple is superfluous from a purely epist-

," emologacal p01nt of v1q@ . T
The hldden p01nt that these arguments brlng to

_surface is that "Legal reasonlng is always from '

J'.,partlcular to general reasons; the ultlmate appeal 1s'

" to the: 1nstances ‘and the relatlonshlp"' In the practlcal

problem of determinlng the appllcatlon of a 1egal

S . N ‘ ) . L .
. ) . jai.,“ . -, s
. - i ’ A . . . .
~ e . : ‘ . Py
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standard, it is epistemologically impossible to determine

" the truth-value . of the general statement or reason (pr1n01ple)
‘prior to hav1ng the truth—value of somé particular state-
ment. ﬁworkln S v1ew of legal reasonlng in hard cases,

where the appllcatlon of partlcular reasons (rules) is

questlonable, advocates that the cases fall under a

general reason (pr1nc1p1e) Dworkin then goes on to say that

4

the \case falls under a partlcular reason contained w1th1n ;{;Qzﬂg

RN

.the scope of the pr1n01ple This is fallacious, for ‘the - ?wi~‘
, pr1n01ple g appllcatlon to the case is establlshed oyly flritj'{:
1y by showing tnat the case falls under the rule, and tnen
after this is:established.:by belng,in an epistemological
position ‘to determlne whether the case Talls w1th1n ipe

scope of the pr1n01ple that covers the rule. EPIStemegﬁ_'
vlcally the relatlonshlp ex1st1ng between 1egal standards and"

ﬂ the partlculars of a case (their resemblance) is establlshed

by argumentatlon whlch is directed f;cm the partlculars

(facts and reasons) to the general. But once the Judge

- reaches the eplstemologlcal level of the prlnc1ple (the

general) he has already determlned the relatlonshlp he.

sought to establlsh -- the relatlonshlp is determlned by the
means that brlng the Judge to the principle and not by the
~pr1nc1ple 1tse1f If thls argument is sognd the Pos1t1v1st

thesis that prlnc1ples~are merely summaries of the reaSOns

glven in rules" has been given more welght Consequently,.

' -the Legal Naturallst counter-the81s that empha51zed that

prlnc1ples are . eplstemologlcally superlor to rules and the.
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factor that determines the validiiy of a rule" has been

£

undercut. : s



CHAPTER® THREE

A& RESPONSE TO MODEL OF RULES
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Sectlon I: Introductlcn

Model of Rules II (M.R. II) is an ammendment of the

attack provided in Model of Rules I (M.R. I). M.R. II

was prompted by the objections»of such.critics as Raz
(Dworkln I.R.S. bé 7). In‘M R. II the-line of attack
against Hart takes the form of counter—factual argument
“directed towards showing that a_formal criterion of
‘iderttity is not even capable of capturing fhose legal
elementsemhat it proposes to account for --. the legal rule.
Dworkln 8 approach here 1s much more dlrect than that
taken in M. R }“where the argument took the formlzf show1ng
that a formal crlterlon of 1de§%%ty could not account ‘for
‘principles’. "

In M.R. 1T, Dworkin attempts‘to undercut‘Hart"s
_fundameﬁtal the51s that there is a social rule or. set of
social rules for law that settles the 11m1ts of the’ Judge S
A duty to recognlze any other rule or prlnc1ple as law.  Hart's
notlon of the rule of recognltlon serves as. a criterion of
1dent1ty fbr valld legal rules His account of legal rules
iemphasﬁzes the element of enactment' that legal rules
possess~ they follow from a rule of recognltlon that 1s
accepted as a . way of llfe by some 3001ety The underlylng
flssue that sparks off the dlsagreement between Hart and |
Dworkln &s agaln "Can ‘the. valldlty of a 1egal rule be
adequately deplcted by its form, or 1s its form 1rre1evant,»

_and it is 1ts content that makes it a legal rule”"

'-dDworkln belleves it to be the latter, and sees the . morality



of a“Yegal rule as ultimately giving it its validity.
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Let me restate again Hart's theory. Hart's>£undament-
al thesis is that judicial duty exists only as a social
rule exifts (a crlté;:on of identity). Two corollaries
follow Flrstly, there'as judicial dlscretlon in the
strdﬁg sense (no blndlng principles, in Dworkln s sense,
are relevant to the dec151on of the case) The reason for

thls corollary is that JudlClal dlscretlon is necess/;} ln

controver51al cases where there is doubt about which legal

; standards apply to the de0131on In controver81al cases -

| there is no legal rule recognlzed by the crlterlon of law

. w

4

P

that requlres a Judge to “decide the case 1n a partlcular

. way. The direction of the dec131on is based on prlnc1ples<

of morallty or soc1al pollcy whlch are. chosen by the Judge
A second corollary is the thesis of the limlts of law Zvﬁe
thes1s regardlng JudlClal discretion requlres that some .

!

standards are. legally blndlng and others are not. This

1nvolves the notion Qf @ crlterl ~of 1dent1ty'of law,

such as is 1mp11ed by the first'c oIiary; and the notion
that there is a llmlt to law. For judicial d1scretlon to

be poss1ble, legally blndlng standards must come to an end

: there are cases that are not covered by exlstlng legally

blndlng standards and'can only be dec1ded by appeal to

- extra-legal consid atlons - “ N |
o Dworkrﬁ”atteasis to dlsarm all three theses by regect-

ing the fundamental the81s £r0mVWh1ch the “two corollarles

derlve thelr valldlty Thls endeavour takes ‘the form of

CIe ~

T '

SRSy
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modlflcatlon of it, can adequately account for. 3ud1c1al

_ dutles aﬁ:k%ifal rlghts Dworkin's summary of the soc1al

rule theo aces Hart in a very weak position where the

theory can only accoun; for convent10nal morality that is
'non—controver51al '
leen that Dworkln s summary of Hart' s social rulek
theory is correct, hls criticisms go through w1thout a
~hitch. But Dworkin' s summary of the socilal rule theory
ébegins by misrepresenting Hart s theory in several funﬁa-
mental waysl' Furthermore, the bulk of Dworkin's criticism
of the three theses turns on these openlng mlstakes. For
thls reason Dworkln s entlre endeavour ‘is ineffective.

/.
gy Dworkln s opening mlstake is h1s failing to emphas1ze‘

vl
T
o N

Hart's internal p01nt of v1ew- consequently, he sees social
rules as constltuted by mere convergent behav1our Viewing
s001al rules 1n_terms of behaviour leaves one unable to
draw a dlstlnctlon between rules and habits. This behav— ¢
1ourlst rendltlon of Hart leads Dworkln to view the status
~of Hart s statements about SOClal rules as deSCrlptlve .
Ccnsequently,bDworkln concludes that the SOClal rule theory-
can. only account for conventlonal rules for only they |
requlre observable convergence or agreement in oplnlon in
order to ex1st o o ‘__, L

ot In fact Hart is not cdncerned with "agreement in
oplnlon" rather the concern lies with a fundamental "agree—

“ ment in judgment” . Hart 8 social rules are constltuted_by
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agreement in Judgment and are presupposed by any type of

. rule that Dworkln is concerned with; in 1gnor1ng this,
Dworkin misses the whole notion of what Hart takes~a socia}
rule to be. = - ‘ . S .

Section 2: What Hart Really Believes

In order to disarm Dworkin's attack of Hart s social
rule theory 1t is essentlal that we glve an account of the
‘theory that adequately represents %art s intentions. To do
this we must %cok at Hart's account of obligation as it is

- laid out 1n The Concept of Law 'Here Hart attempts to

answer the question: "Under what'circumstances do judicial
dutiee ?nd legai.obligations arise?". Hart's answer may
be summarized in the following way. Dutlesgex1st when .
social'ruleSAexist providing fcr such dutles. Such 5001al
rules exist when the'practice,ccndif;ons for®such rules

are met -- practice conditions constitute sociaifrules;'
_‘These practice conditions afﬁgmet when the'members of “the

-

community:

1) Accept‘the practice in the form'of any particular

form of life or_commdn'actiVEty‘in which men nayv
engage in'togefﬁer. The individnals of a‘community
‘agree not in oplnl@n. but:gbfbrms of life. Such
"agreement is not made by expllclt ch01ce as is the
& case 1n conventlonal morallty, Father 1t is made.

al provisio

by naturai‘ ess1ty (at least for the most fundament-
%\ If it is. glven that surv1val is the

alm cf‘all men, then law and morallty by 2§fural
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_necessity must haVefaeeontenflwhiqh aids survival:

1'% It is a truisﬁyfﬁat‘men‘are‘vulnerable to attack;
it necesse\le follows that there are.rules fore-
bearlng the £;:e use of v1olenee.

2') Since demand iS'greater'than supply, contracts

are needed to regulate supplles. This‘involvee rules .

(T
I3

prescrmblng the use and formulatlon of contracts. ’
3') - Since men have limited altrulsm, a system of
md%gaquorebearance is necessary and possible.

L) Approximate.Equality;’ne_indiv%dual is so power-

ful that he is able without cooperatinn to dominate®

or subdue ethers for a short period. This truism
vnecessi{ates a s&stem of mutual forebearance and :
compromisehwhich is the baSié_ofvboth morel g@d legal

obllgat{on.~ I 3. ..‘ | o o o

5') lelted understandlng and strength of ;111
prudentlal calculatlons dlctate that followxng the
prescrlptlons of rules regardlng respect forfpersone :
‘and property is»more beneficial than a policy of
non—co operatlon. v | ' .

72) Another practlce condltlon is that the rule is
referred to as a Justlflcatlon of behav1our (C.L. 82)
- The rule’is also referred to wHEH—Erlt:zlzlng behav;‘

'1our that dev1ates from behav10ur prescrlbed by the

ruleb,/Ru}eé account for meanlngful behav1our. If

Jan 1nd1v1dual dev1ates from what the rule prescrlbes
Ll .

vy

u&»
~he can only Justlfy hlS acffon 1f‘he refers’ to some

o .

Y 3o i E . : N . °
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[

~over-riding rule! that conflicts with the rule broken.
' \
Reasons that are,not given in terms of rules do not
\ .
count as good reasons

3) The final condltlon required for a soc1al practlce

..

to exist 'is that the rule must be enforced. If the
oehaviour prescribed by the rule is not enforced the
’practice ceases to exist. The enforcement of moral

/
and legal rules functlon on dlfferent bases. Moral

I}

_rules are backed by sanctions. that remlnd the 1nd1v1d-

| ual' of the moral character of the aét comtemplated

. and the demands.of morality. On the other hand, legal
standards’involvé arguments consisting of threats of
’phys1ca1 punlshment or unpleasant consequences to
dlssuade an 1nd1v1dual from breaklng a'legal rule.
‘These three conditions serve as necessary and sufflclent

condltlons for the ex1stence of a soc1al practlce They

‘also-constitute what I shall call "the 1nternal attltude"

towards it. YThe" 1nternal attltude servég as a ba31s of

Ad1v151on that enables Hart to dlstlngulsh rules and hablts,

:and consequently, allows hlm to dlstlngulsh obllged and

woﬁllgatéﬁ The actlons resultlng from a habit of obedlence

' and a rule that prescrlbes behav1our that ’is. b1nd1ng are

slmllar 1n the sense that human conduct 1s made non—opt10n~

'al (c.L., 80)} But hablts of obedlence differ from rules

7

'fthat goverm behav1our with respect to- the motlves and

-‘bellefs w1th whlch the relevant actlons are done Hablts’

oréfbedlence are establlshedyby threats of punlshment



.opponent 1is placed in.check it is a checkmate 'and the

”prescrlblng ‘the duty ' _ .
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accompanying deviation from what is ordered in the command.
We are coerced to act in accord with what the command
spe01f1es.. Thus, we are obliged to follow the commqnd back—
ed by threats, On the other hand, followlng a rule does not
involve being obl;ged ~We are under an obligat. :n to do, or
to forebear from d01ng the-acts prescribed by a rule. The
Justlflcatlon for following a rule is given in terms of the
rule 1tself When . Justlfylng a closure move in a game of

chess one c1tes the rule prescrlblng'closure- "When the

game has tefmlnated" Obligation requlres an 1nternal
a‘yude towards the rule prescriblng non- optlonal behavlour
Both rules and habits involve convergent behaviour. But
whereae COnvergentanehaviour'is avsufficient condition for:”

o

the ex1stence of a habit it is not a suff1c1ent condition
G

'for the existence of a rule. A hablt requlres that people‘

have. reguiarity in their behaviour. It is a hablt to go to .
the tavern on. Saturday nlght, since people go to the tavern

every Saturday night (C.L.; 54). But the convergent behav-

‘iour'resulting from following a rule and carrylng out a -

duty whenever one's case falls under the rule. is merely a

consequence of having an internal attitude towards the rule

[

We cannot account. for meaningful behavibur in {erms oE

.

habits or convergent behaé/cur. For instance, when con—

fronted w1th the problem f a certain kind of fake in ae

I
chess game, examlnlng the behav1our is insufficient to

° T

. . ! ‘ \ o . y 'L%ALI.)



distingulsh the"chess player from the fake The fake may.

s
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|
!

after watching several games of chess. move the chess pieces
dln the sage way tha; the player doef, and may even, by luck
—~ win the game On the basis of empirlcal verlrlcaylon we
woufd be force to. conclﬁde that the fake and the pYayer
‘fCannot be\dlst nguished.i But on questloplng the. gake ‘about
lthe reasons\{or hls«moves and why the game. was conciudﬂd.
all that he could reply is. that "I made my moves 1n confofm—\
| ity wlth the behaV1eur that‘ﬁtsaw in- the game prev1ous to
’-the one I playéd" The fake was not playing chess. He was
merely moving wooden obJects about a chegizred board 1n/ \\\
_Zconformlty with behav1our*he had prev1ously noted." The \\

J

4 only uway»/we could dlstlngulsh the fake from the player would
- be: to ask hlm to cite the rules. thatrailowed him td. make k

' his® moves. The player would past. thls test - for he ‘has an
1nternal attltude towards the rules of chess..aHe would‘{jr

_Justlfy the moves he made by referrxng to the rules. fThe

the rule does; rather his béhav1our ‘merely accords with.

‘what the rule prescrlbes ConsequentI”’the fakerek,,h&

o e

person/who views life as’ something that  is understood only
1o asis of avo1d1ng punlshment he Justlfles hlS

:aviour in terms of the predictlve pgss1b111ty that hls

erved behav1our in the other simllar 1nst\\c\s. This is

-3

P
N 7

N

P e L oe

*  fake' does/not fq@iow the rule as the player who accepts A
A ,

vctloﬂs are not mlstaken on the grounds oﬁcthe previous I
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mlmlcs 1egal behaviour. ' ' ) Wf»‘,“ka:

' metaphys1cal Thls is made

o

mf

From what has been sald about the acceptance of a

d i

soc1al practlce being nece831tated by nature, and how

,‘n

L \ )
conVergent behav1ouréls only a consequence of f°11°W%§§ S

rules, the status of Hart's statements about_5001al rules

cdhnot be purely-descriptivéu If they were, acceptance could

/ ¢
’ only be glven in terms of convergent behav1our As a

consequence, Hart would be unable t6. dlstrngulsh rules and .
hablts or: obllged and obllgated, and furthermore e cculd

- y . Ve
not account for meanlngful behav1our. "In order t¢ interpret

"i»n AW

R&rt s socxal rule theory properly, that 1s, in a way "thagt .

E"sa.t:Lsfles hlg .lntentlons, ‘we must say that the st’atus of»_
Hart's s;atements about s001al ru&es are conceptual or '

"t by Hart S dAstlnctiéh

- betweenﬁthe 1nterna1 and theoexter” 1 p01nts of viey whlch

is presupposed by his dlstlncégon betw%en the’ internal and

the external attltudes towards rules A phys1cal gblentlst.i

such as a phys101st takes an external point of v1ew towards

the phenomena that he is studying The phy5101st merely

‘ notes the. regularltles exhlblted by, the motlons of" thef

obJects and attempts to explaLn thear causesa The status

of hlS statements are purely descrlptlve On the other

- _hand, " the 3001ologlst studylng human interaction in a

s001ety cannot explaln meanlngful behav1our purely in terms

of- emplrlcal statements. Rules caﬂnot be explained in terms i

.of mere convergent behav1our,,for on thls analys1s rulee

cannot be distinguished from habits. In order. o explain
‘"\ s v L - -7 )

h . c -

- . : =

-

-
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how ruleé“functlonll:_the lives of human belngs. oneymust

“f'v1ew.' Thls(lnvolyes explaining

idﬁ
s001al phgnOmenon 1n Eerms of a prlorl conceptual analy81s

-~Hart's analxii-.

n terms of ruleS; prov1des a frame%ork for
n . .

giving an acgonn*‘of meaningful behav1qmr . But he does _this

only by maklng some ontolqglcal cdhmltments _ f\w
J m e g ..v.‘ .
Hart's y&ew of s001al rules can be 8 a&ized as rules3 —

" F‘\'x_:;'\.", 4 H b

;"‘iai proa:l’*?ns

belng instrumentsibf pollcyvalmed at solv1ng,
ﬂ.>

== rules are<§echn1ques of social manag ent Ld%aywru

-

»46 £

-}rfulflll the follow1ng fun@tlons. grlevance remed1%§ f X -
- 1§§trumenﬁf 1nstruments orderlng governﬁental conferral -fzi

) ;f‘of publlc benefl%ﬂ\and 1nstruments fpr‘Tacliltatlng and e

'sﬁtrary to Dworkln.~ oy

whE o

'effactlng prlvate arrangements ' Hart,
T * I . s £

Bbileves that 5001al rules are- a meaﬂs‘;§¢;' end as OPPoSed
: Vﬁ - \ 3 .‘ PR ks - 3 ) N
to absolutes whlch prescrlbe rights and dptles whlle ‘-f T N

exlstfﬁzﬁout81de of a 5001al practlce Fundam:ntaL les v
of 8001al management are accepted v1a naturai nece531ty‘ .
'»Cbnsequently, they are not chosen dellberately on the ba81s .
of oplnlon as co entlonal rules are Hart 8 notlon.of . |
'acceptance refefzpto somethlng more ba51c than oplnlon, I%
Vls concerned w1tﬁ acceptance 1n Judgment, ‘which agreément

1n oplnlon presupposes. W1ttgenste1n in the Phllosopnlcal

I
Y

nvestlggtlons eluc1dates th1s notlon qf acceptance~_ﬂj;'7

3
VJ_'_ [ E L . ’..,‘ 3¢

.'passages 242 and 2814 .“

242, If language is tc be a means of comm&
- unication, there must be d@ament not only -~ -
“in definitions, qpt also’ ?gieer as \this may - -~ ' :
. sound) in judgmeénts. This gdeems to\abolish = |\ .
logic,'but does not do 80 -~ it is ne thing B




, to degcribe methods of measurement " But what
i“"we call "measuring";is partly ‘determined by
~ -~ a certain conslstengy in results .of .measure-
ment- .

241. "So you are saylng that human agreement
decides what isstrue and false°"“ 1s what
“human belngs say that is;,grue and alse; and
‘they agree in.the. language thab e -use, that
" is not agrqement in oplnlons rms of
life. el o :

4‘.',0

”~

Agreemenizéln a "'form of llfg" cons:

Judgments such as‘wha%'is true an.‘iilﬁe
2 AN
and wrong Go%gntlona:b ‘moral rules .are' 1nstrum nt

- ny .aaé S S
‘> pollcy for»spec fylng what acts are‘ﬁlght and wrong They
. Vil . b AN

% |
l‘p,ane allowed‘to o thls becauée they have fﬁhlr-status é;.

- Y

dependent upon agreemeﬁwain Judgment of what 1strtght and 2.
T
wrong. Just as sta%emégts abdut obtainlng measurements and‘

[ S S

'\ﬁhe results of measuremenms have their status baSeﬁyon ‘a

]

§ particular method used %or measurlnfements about e «

. .
cgnventlonal mal rules“‘have their status dependent on
Rl

T

' agreement.ln Judgments apout what is Fight and wrong

N ?"'f‘ Sectlon 3 What Dworkln Saxs Hart Belleves'ﬁ

| S Slnce the soundness of Dwgrkln - attack on the 3001a1
rule theory turns on his. summary of ‘the theory.lt is .ixsﬁs»g
essentlal thats we reconstruct Dworkln s rendltlon of the .

‘theory After thls 1s completed we wlll be 1n a positlon

to crlflClze any m1S1nterpretatlons D kln may have made..

'Dworkln summarlzes Hart 1n tﬁe fu, ow;ng ~_a:.y Hart answers:

i }»‘»the questlon.;"Under what c1rcums%ances do ties and .' -

_rights exlsto-_", by saying dutles exlst whec:.al rule
'}éxlsts; a\ soc;.al rule exists when ti\e practic oonditlonsf

Jny_:
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SO

-~ for such rules are met. "He goes on o

@
b

- e ot Ko ‘.“':',
A condltlons are-met when ! the memb;~

behave in a c’rtaln way; . thls behav1our constltutes a
soc1al rule, and 1mposes a duty"’ (T.R.S., 49). Dworkin
. 1nterprets-mere-convergent behaviour ﬁo be a sufficient

€ond1t10n for the ex1stence of a soc1al practlce This is

' also~made ev1dent by Dworkln 8 characterlzatlon of the v
\5

1nternal attltude towards a rule ® The practlce condltlons

‘?_ for a duty 1mp931ng rule are met  for exam e when a group

=
. N Y -
A\ B -

o of church goeﬁs follow thls pra$tlceﬁ vt L e ~‘§pf
_ T - R ¥
"'is ... (a) “each man removes his. hat *Yefore L .
: entering fhurch; (b). - when @ man is“asked™ . b
» » *~why he“does so, he refers’ tOy%he rule that

s . ‘requires %im to do so; (c)-“when someone R

vaOr ets to" remBve his hat before enterlng o e -

* . thephurch, he is criticized and perhaps . e T
ﬁk puhlshed by‘bthers '

| | T . (Dworkln, T.R. sw 5ou)=’
.- Dworkln goes on to sa}_that Hart*s analy31s 1s applled td

A

the case of Judlélal duty in the follow1ng way:

(a*) ,regularly‘lpply the rules 1a1d
down by the leglslature in reachlng the.

: dec1s1on. (b¥) justifies thi practice by.
g ﬁgal to "that rule' that Jﬂgfes must.
. ; hfo ow-the legislature; and (&%) censure o
' any offlclal wHo does not. follow the rule. s ., ..
v LDworkln, T.R. S ’ 50) ~

« sz”

o ‘Both (a) in the church—goer cage and its analogue (a*) 1n~
| “the law example 1mply that acceptance cf a rule 1s cashed
out in terms of mere’ convergent or regular behav1our that
‘all 1nd1v1duals who follow the rule exhlblt ‘~After:» '

‘“establlshlng t "acceptance" is mere convergent behav1our.

~'Dwork1n allows.h&msel to gp on to say fhat'Hart*s~soc*a .4;~fi?
’prule theory can only ac‘ount for ruleJ‘of conventiqnal R
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morality. The reason is that the fact that agreement in

opinion is an essential part of the grounds for asserting.

- a rule. \

+If c}\urch—goers believe that each man has a
duty to take off his hat im church, .but would"
not havé' such a duty but for some socnll .
practi 5t6 that effect, then this 1s a case \‘\
- of con¥ ional morallty .. A social rule \\>
would be constituted by thisw#behaviour ...
- People on the whole would not 1,,1,e, they
ﬂ would cite 'the rule' that lying is wrong
as & justification of this behaviour, and
. they would condemn sthose who 1lie.
‘ (Dworkin, T R. S"”53)

%church goers believe" Dworhim impllcltly means

& " church-goers a%e in ;dgre‘ement in oplnlons and they

have\\&me to a,greeWJ.a oveﬁf c‘no:ﬁ In the same moV‘e

€

[

DworkJ.n rules out tye possibility of t& soo@.al rule theory ..

o

depietlng "concurrent rules of morallty", far agreement 1n

oplnlon is not an essentlal part of thé ground for assertlng

rules of concurrent morallty . "'i'i-?:(;':) v S -

: nity dlsplays F concurrent morallty '\
» ts, members are:

“7. _the same or'much;the. same, normative rule, v .o

but they do not count the fact of the | o -

agreement as an esse/ntlal%part of théir - P ’

grounds for assertlng the rule.

,, . (Dworkln, T.R.S., 33)

/

Conse'Quently. Dwérkln goes on to say that H’art s, analy31s

-of soc:Lal "rules mlsrepresents rules of concurrent moral:l.ty

L, .

{'n

Ta k& 5“%‘;%%%«; ‘d 'dvlstort- thé clﬁ’iﬁfﬂ’tﬁﬂ %he l

- ‘members oflk the ‘community - made. when they = - ﬁ

- spoke . of a duty not to lle, to suppose them
to- be appealing to that social rule; or to-

|

.
v .
ey
RERY

agreed in asserting . - .

-suppose that théy count its existence nec- T /

. essary .to helr claim;, On the contrary,

since this|is a case of concurrent moral- . /

———"i%y, the.fact is they do not. So the,social

'-‘-rule theo r must be confined to conveﬂtlonal . /

.‘_(.

- . ~ . . - B . ..
e e ‘ R - - "’
3 ) - . VA . - ;
] " T - - ) . -
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'..«‘"“ . - ‘ CoT ,
“morality. o e : ‘
; (Dworkln T.R.S., 53-4)-

N

, 4
5 Dworkln attrlbutes to art s analys1s of 5001al rules *ﬁ?ﬁ
the status of being merely descrlptlve If the existence
4
of a 3001a1 rule is constltuted by mere convergenti?ehav;our,

its ex1stence 1s 51mp1y a matter of -fact (I.R.S., 50)' L

. Dworkin's bellef that Hart's: statements about soolal rules

’ =.¢

are descrlptlve 1s padermore ev1deg¢aby the follow1ng .lp<-."

pasgages 1 L‘i,}‘ , ' & i 5 o k T * _ui s o
, T t‘ ) 4 Q) ag’ N .".’: - o
’ ‘we cannot say that tHe social rule is
uncertaln when all~the “Facts about social
= behaviour are wn ... because that wguld
‘% % violate th@ thesis, 't_s001a1 rules are .y*‘
',;constltuted by hgh ur.

""" (Dwork?E R S 54)

Y S ‘the 5001al rule theory migh’ eﬂaxn
Hart' s original-deéfinition of a social
rule, as a descrlptlon of unlform pract-
ice.

’and agaln at page 5h T.R, S :W- e ' ) ; :' '1-a .

(Dworkin, T.R.S., 56)°

. Hart's descrlptlon of the practlce
condltlons for a social rule is explicit
on this point: a sSocial xule.is constit-
uted by conforming behav1our of the bulk N
of the populatfon o . _ S

_bThls summary of Hart places hlm 1n}the Rosrtlon of the. .’.

‘natural sc1ent1st who merely notes emplrlcal regularltles .
S in behaviourk, Consequently.\thls summary ttrlbutes Hart
‘-f‘a pos1t163,1nvelv1ng a purer)extqihaL-pDJP

Sectlon 4: Dworkln s Cr1t1c1sms

nt of vrew

*%fter pr6v1ﬁ1ng thls summary of the soc1al rule theory
Dworkln the} é&lows hlmself to go on to attempt ta- refute ’

:1ts clalm to account for all dutxes.v Dworkln structures, :

S S S
. . RPN

| S
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hlS attack by 1mplement1ng a two- fold strategy Both strat-

'4fegles Qresuppose the disagreement or uncertalnty 1n epinion

R 1)
c U

-

o

e

'y )

¥ . and large agreed upon (T R.S. ’- 53)

'V?asflt is*® deplcted b& the lack of convergent behav1our is

'enough to -show' that a38001al rule doesxnot exlst . The flrst
strategy attempts to lessen thé’scope of‘the 3001al rule
theory”!& show1ng thdt it gannot account for coﬁcurrent

%moral rulis and mora% reforms ﬁhe strategy alms at ﬁfrc1ng
Hart to take,a weaker vension of the_sociai«rule theory

L8

‘wthQECan only account for some dutles~ namely, thosee ;;; e

by conventlonai‘morallty 'T@ accompllsh thls,f~
"'6 ;*"} a.

. oi‘fers afpuntergeXantle to the above prlncz,ple

.olv1ng a- vegetarlan}who*argues “:;x that we have no rlght

o

& to kill anlmals fgw,Iood becausé of - the fundamental moral o

rule that it 1s always wrong to«iake Llfe 1n any form or‘
: o ~1" ’ ’
under any c1rcumstances" ( gg 52) Although no 5001al

e i&?
'rule exlsma,to explaln the normatlve rule that thev 'a;» =

¥ R

vegétarlan 1s argulng for, it 1s st111 correct to say that
a duty exlsts‘"no& %0 eat meat" an@ that. we may be wrong
in not follow1ng theJrule prescrlblng that duty The veg— :

etarlan acknowledges that no such s001al rule As recognlzed

by,the maJorlty and-attempts will have to be made 1n order o

that they accept such a normatlve rule. Dworkln thlnks that
| the vegetarlan case serves “4s a counter—example suff1c1ent
to Weaken the 8001al ‘rulé. theory td the extent that it can\

,only account for dutles whose exlstence the comm

The second strategy
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s001al rule theory 1s ASt even an adequate account of

ﬁiconventlonal moral rules Dworkin belleves that thls is

___,‘-O

/ N - . ‘,‘ T
L ‘ accompllshed by 1mplementing the follow1ngi!¥pe of counter— TN
o<

examplez although all the members of a community count a’ \

soclal practlce as a necessary part of the grounds for

~

asserting some duty, they may stlll dlsagree about the scope v_ A

P

Qf the duty (T. R S., 54)., Ewgrkln illustrates ‘this type of

counter-example w1th a case regardlng church- goers who have -

le that "men must not wear hats in the church", but are
1 ided -on the questlon of whether "that rule" applles to TV
!),g bonnets (I.R.S. s , 54). The -
lﬁhfbn on the questlon of - Y

the case’ of’male bables_

"mere fact that there 1s
’ whether theescope of the rule extends~to cover male babies
;1s reason erugh Bp show that nexther v1ew can be plctured,w
'.as based on.a social rule (T R.S., 54). ‘Dworkin goes on to,~
-/ say that thls 1s fatal to the 8001al rule theory for the |
nfreaSOn that even 1n‘conVEntional morallty people assert
.normatlve rules that dlffer 1n scope d@ﬁ detall - people
"‘artlculate thelr nules 1n varylngwﬁetalifkg R. S., 55)%

By L

| uPeople ‘whose - shdiffer due to_yarying'elaborations are;’

‘not appeallng}to the same rule, even though they may agree
' ;fin most cases: that mlght arlse Dworkin belleves that
dlsagreement about soclal rules, 1n the form of dlsagree- .
ment about thelr ex18tence or thelr scope. weakens the
}';soclal rule theory to an unacceptable form. where 1t must -
:;fbe ‘held to apply only to cases 1ike games', where §t 1s o
:'”~iaccepted by the particlpants "that if a ddty is controv%rsaal

_% PR B A m“’ 'jt-‘-:'é:‘ R
- : * -

D . . :» . "(

o .!‘ )
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it is no duty at all" (I.R.S. S ,» 55).

Dworkln notes that Hart may deﬁend the 5001al rule

I
prlnclple. But thls assumption is sdund only if the strong

vers1on of the social rule theory ig trqi (I.R.S., 63). ;

theory by assumlng that dutles cannozfie controver81al 1n

é i

Inwreply to this move Dworkin‘notes .that both vers1ons are 'g~@g§
shown to be false by the counter-examples (T.R.S., 64).

By analogy. Dworkln argues that 81nce the rule of recognltlon

o7

2
818 constltuted by general agreement in opinion (as 1t 1s

1

Qdep:‘g.cted in convergent behav19£r) it cannot account for
)
dom Judrblal dutles The .problem: of disagreement in a s001al

perle or 1ts scope under-cuts any account of Judlglal duty
;‘df glten 1n térms of s001al rules.- Dworkln 01t;s ﬂao Jurls-
f prudentlal reasons for thls | F1rst the” great bulk of the’
’“pr1n01ples and pollcles Judges clte are controvers1al in ;

fwelght. ThlS 1s ev1dent 1n nggs V. Palmer 7 Secondly,

most appeals to- pr1n01ples are appears;;o prlnclples that
A:-have not been the subJect of any e§¢abllshed practlce

-

. For example, Henn 1ng§en V. Bloomfleld Motors.Inc 8 1nvolved
_’the pr1n01p1es that automotlve manufacturers have a respon-’

”?s1b111ty to the publlc, a prlnclple whlch Was never

'formulated before (L. R S 65), ‘ _”f~;__ ',;f_:o

. . . \

Sectio , :' Whv DworkLn S5 Cr1t1c1Sms Do Not wOrk ;\
The bulk of Dworkin s cr1t1c1sms of. the soc1al rule

-»theory furn on fundamental mlstakes made.hﬁ}us’Summary of

- o . .- : g
4 < .

\ 7., 115 N.Y. 506 zsz 188 (1889) B __7‘_,_.
'7'-._'.8*.* 32N 3589!161 AZj 64(1960) o




~ecount of duty Dworkln s summary‘attrlbutes to
Hart a v1ew that Hart oppodses and whose consequences ‘Hart
?trleg%to avoid. Dworkln s summary of ‘the internal attitude

towards rules depicts Hart's pogition as involving an .

- -

external point of v1ew towards socdial: phenomenon, whlch

-makesaat 1mp0551ble for Hart to establish the 1nternal (T

attltude L If a 8001al rule is constltuted by mere converg-
lent behav1our whlch shows that the communlty is in agreement
1n op;nlon. then all that is necessary to show this is
observatlon of behavlour  But 1t has been shown by my
summary of H%rt that the internal axtltude toWards rules

[
presuppose an 1nternal p01nt oﬁi&'ew Ha eprlGltLy

sgates thls at page SU C.L. wh .

e A
n S

hablts; both share the feature ) 4convergent behavlour, _‘_ w ‘

23g1st1ngu&§hes rules ‘and- R

but whereas 1n the 1atter case it is a sufflclent condltlon.
/ﬂlé the\former case it. 1s merely a necessary condltlon for
- a group s hav1ng an 1nternal attltude towards a rule.

Cons1der Dworkln S Summary and Hart s accqsnt.ofighe dlstlncté'

Y J/\"

ion: between rules and habits:

Hart's descrlptlon of'the practlce cond- - oo
“"itions for social rules is explicit on ) %
thi's point: a rule is constituted by the -
conforming behaviour .of the bulk of the
, populatlon -
e - | Sal %(Dworkln, T.R. I.R.S., 54)

Car TN ! ‘ -

Flrst for th® group to have a hablt it
is enough that -théir behaviour in fact
convérges. Deviation from the regular- : .
"course/need not be a matter for any-form . = . . -
. of criticism. But such gemeral converg- - - S
.. ¥ence or even.identity of.behaviour is not . - 0
.- enough to .constitute the existence'of a oLt
.rule requiring that behaviour:- where = - . -~ -
there is such a rule,-dev1atlons are - - :

'y
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.regarded as *lapses of faults’ open to crit- .
icism, and threatened deviations meet
. -+ -with pressure for conformity, -though-the - :
. forms of criticism and the pressure dlffer ' —
- with. dlfferent types of rules. L

o ‘ (Hart, C L , 54)

Although conyergent behav1our is. a necessary condltlon for'”‘n

.

" attitude, etc., that is the basis’ of dlstlnctlon. \yhe in-

the existence of a ‘rule, it is be31des the p01nt when S S

-dlstlngulshlng rules and habits -- it: is the 1nternal

. ternal attitude a group has towards a rule 1s :ﬁh} on-ly way

- of dlstlngulshlng a rule from a hablt Contraf&QQO\what

*° .’:“, L2

T ity to accept certaln 1nstruments of pollcy whlch sol

,agreement in oplnlon. Rather pacceptance

i

in part 1n ontologacal terms that are involved- 1n glv1ng an

»account of why tﬂL 1nd1v1duals are forced by natural nec,ss—

<«

?, problems that ocecir- in soc1al 1nteractlon ‘ Dwoﬁ&ln s RRR

o
]

summary mlstakenly takes cdqurgent ‘behaviour to be a -

‘"?v

suff1c1ent condltlon of the internal attltuddnghd conseq- ‘.
uently, dlsallows Hart from saylng ;Rat he actually neans -

‘ Consequently, Dworkln s bellef that the status of Hart's
statements about social fules areﬂpurely descrlpglve, 1s‘
false ‘Since. the ex;stence of a 3001a1 rule cannot be
%onstituted by mere convergent behav1our, 1ts exlstence is

not 31mp1y an externally observable matter of fact Hart's

notion of-agreement does not refer~to agreement in oplnlon'

that can be- noted by observatlon as deﬁictgd in Gallop poll ’

fratings. but agreement Ln somethlng more fundamental which

Taa -
0
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Dworkln cannot gee, mamely, agreement in judgment. Dworkln

cannot see thls notlon of agreement for he misconstrues
Hart s notion of anulnternal-attltude~'»This-restricts Hart's
account to deplctlng mere agreement in oplnlon or conven-
'tlonal morality. In fact, Hart s 1nternal poknt of v1ew
pPlaces h1m in a pos1tlon of maklng metaphy31cal commepts
about agreement 1n Judgment which are presupposed by any
account of conventlonal morallty '‘Agredment in Judgment'
1s spelled out in the Wittgenstelnlan terms of "sharlng a
. common form of .1ife or act1v1ty" In the sectlon Heallng

a

w1th the, "Mlnlmum Content of Natural Law" Hart spells out a

'fo;m of llfe by commentlng on the fBrceﬂ@f nature to o

‘determlne bhe genéral content of rules necessary for the
-]

‘ex1stence of any 3001ety The content is necessatated by

\natural trulsms about man and the metaphy51cal assumptlon

1 P

" that man's goal is to Burvive. i ,.““*, ~Qﬁ

Slnce Hart S. notlon of 3 5001al rule does not turn on ;

- e1ther agreement 1n_op1nlon or 1ts manlfestatlon ln oonverg-
Y "\)
ent behav1our. Dworkln s crltlclsms are fa%ie- for Dworkln .

. Ry

L o

presupposes thls erroneous charactéﬁizatlon of Hart, 1n hls

attack The flrst crltlclsm, empha81z1ng,;hat the SOClal

! rule theory cannot account for duties prescrlbed by rules

e

g of concu{rent morallty, has no we1ght. Here, Dworkln_arg?es .

‘

that even though no social rule exists to deplct the. veget— i

- [}

rIan s normative rule "ig is’ wrong to eat°meat"; a duty ‘

Ty stlll exlsts. MDworkln falls to see that the vegetarla;n '

case does not count as. a cqunter-example towthe SOGlal rule
o "?“.j; . L R '

LA

-
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-

)theory. Hart's theory would ﬁaplain'the case in‘themfollow;
&ng way. Both.the vegetarlan and ‘the ordlnary man agree on
the fundamental Judgment "taklng life is wrong“‘ Such a
-Judgment is part of the ‘background morality shared -by both ffh'
1n thelr common way of life. The dlsagreement exlstlng
_.'t—between them is wnsther thls soc1a1 rule can be depicted by

",the normative rule "it is wroQ' to eat meat" The ° vegetar—

1an 1s of thewwplnlon that the,soc1al rule "it is- wrong to -

. _c‘

. @
:%ake91£fe" covers the case of taking fhe liwes of animals 5
In orﬁer to prove’thls °he mueﬁ;glve reasons for the s1m11ar—
v”ltﬁk etWeen'humans and’ anlmals which’ makes-the twq.allke in.

... 8O far as taklng the life of elther41s equally wron§

,1

s,

v-second cr1t1c1sm emphas1zed that dlsagreement

on-the's: :' of a soc1al rule counted as ev1dence for the
0 a s001al rule.g}&hls cr1t1c1Sm is wrong for
the same reasons that the flrst Crlthlsm was wrong Church—

« 7

f-oers who dlsagree on whether or not the rule "men where

* ﬁ enterlqg a church must bear thelr head" covers the case
@ . ‘

.;‘?ale babxes ﬁo not dlsagree about the fundamental Judg-g
! . members of the céﬁmunlty must show respect where‘upon
R : enterlng a place of worshlp" Rather theyjilsagree about a-
g'oﬂ\conventlonal rnle that has 1ts status based on the more

‘ \i‘undamental Tule about Judgment. Consequently, Dworkln s .

Jsupposed counter~example aB%ut scope does not even address

(' 1tself to ‘what Hart takes a social rule to be. It ‘s only‘
by appeallng to’ this m’ore fundamefital ‘rule, which both -
o partles of~the dlspute agree on. that the 1ssue can be

o S - b
‘al.-.w\u R . . N .
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resolved. The fuhdamental ruIe constitutegean aéreement in
judgment, namely, that "respect'is necesciry when entering
the church".’ It standg as a standard whereby conventional
rules regarding church etiquette are chosen. The scope of
the conventional rule will be determindﬁ only.by'showing
which of the two alternatives best promotes the fundamental
rule. This is done by both sides citing reasons for why
their view of t¥e scope promotes the qudamental'rule
Dworkin misrepresents Hart's social rule theory, and
then goes about to cut.down a sfrawman, fhinking it is an
existing theory ef rules. Censequently, Dworkin's attack of
Hart's social rule theory leaves Hart's three theses un-
scathed. Dworkln thinks. that the rule of reCOgnltlon is
_constituted by mere agreement in opinion as it is manifested
in convergent behaviour. This leifs him to presuppose that
" a lack of conyefgent behaviour indicates .rights and duties
do ﬁot e;ist; But Hart's internal point of view gives him
licence to make metaphysical comments regarding the.natureg
of the agreement in judgment, which is presupposed by agree-
ment in opinion ae it is depicted in conventional,mg}ality.
The rule of recognition is constituted by a form of life
which in. turn constitutes an agreement in judgment regarding
what legal standards consist of. There 1s no wholesale
disagre%ment about the rule of recognition.' But as states
of affairé change, the rule of reeognition also changes in
erder for society to run effectively. Only radical changes

in the world could change the rule of recognition. For
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~
instance, if men became invulnerable, rules forebearing the
free use gf violence would not be necessary ;n order for
man to survi&e. and consequently, the rule of recognition ~
préviding for such rules, would also be modified. The”rule
of recognition‘changes like a tradition, for it is a
tradition. Just as traditions cannot be changed deliberate-
ly, the rule of recognition cannot be changed deliberately.
Changiﬁg fhem deliverately would be like trying to change

the climate deliberately.



CHAPTER FOUR
JUDICIAL ADJUDICATION
PRINCIPLES v. POLICY v. RIGHTS

v. GOALS
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Section 1: Introduction

Although the Hart/Dworkin dispute has its origins in
the basic issue regarding the validity of-a legal rule
(whether iegal validity is ultimately cashed out in terms of
a rule's form or its content), it reaches its crescendo at
a level of Cuyncern where doctrines of adjudication, serving
as the end product of their jurisprudential inquiries, ére
played off with each other. At this l?vel the d%?pute takes
the form of arguing for competing 'bases' of adjudication
that are inherént to particular dogtrines of adjudication
due to the deductive elements that‘brought them intgq, exist-
ence. The two competing bases of adjudication are afguments
of poliéy and arguments of principle.

Dworkin distinguishes arguments of principﬁe from
arguménfs of policy in the following way -- an argument of

principle jusfi}ies a political decision by showing that

the decision respects or secures some individual or.group

right, whereas arguﬁents of policy justify a political
decision by showing that the decision advances or protecté
some collective goal of the community as a whole (T.R.S.,
82). Legal positivists view aréuments of policy as an
acceptable means of justifying judicial decisions. In hard
cases, where no existing se€tled law can decide the case,

the judge is ﬁound to uSe his discretion in order to decide

fairly. The judge may legitimately justify his decision by

an argument of policy enacted by the legislature to show

that his decision reflects the mtentions of thé legislature.

IN



Page 88

An eXample of a decision justified by an argument of policy

would be Lord Denning's decision in Spartan Steel Ltd. v.

Martln Ltd. 9 1In this case Denning siding with the defendant
Martin distinguishes liability for economic loss and
liability for physical damages, and sees the defendant liable
/
only for the latter. Dennirlg justifies his decision with
the following argument of policy:
// J.\

But ‘one thlng is clear, the board have never

been held liable for economic loss only. If

such be the policy of the legislature in re-

gard to electricity boards, it would seem

right for the common law to adopt a similar

policy in regard to contractors. If the

electrlclty boards are not liable for econ-

omic loss due to negligence which results

in the cutting off of the supply, nor should

a contractor be liable. (10) . :

bworkin rules out arguments of policy as a pgssible
category of argument for justifying judicial decisions.
Dworkin fears that the arguments of policy may deny rights
o) 6ne of the‘disputants in the case. He believes that
arguments of policy value the welfare of the commﬁnity as a
whole above the rights of an individwal. A claim that is °
central to Dworkin's position is that judges in ordinary
civil cases characteristically justify their decisions
through what Dworkin calls arguments of principle, rather -
than arguments of policy, and that they do not only decide
in this way, but should.-

In Hard Cases (T.R.S.) Dworkin attacks arguments of

policy by examining three arguments against judicial

9. Spartan Steel Ltd. v. Martin Ltd., 1972 3AER.
10. Ibid at 563. ' . | .
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originality, but all three arguments come short of under-
cufting the thesis regarding judicial discretion and the
use of policy (T.R}S., 84-6). The first argument is that .
judicial reliance on policies is not consistent with the
democractic premise, that policy determinations should be
made by a politicai responsible body. Dworkin argues that
since the leglslature is respons1ble to the: elect‘rate,
they properly make de0131ons about general welfare, and,
being sensitive to the contending political forces, legisff
latures are better equipped to make such decisions than the
_ courts are (I.R.S., 84-5). The problem with this argument
is that Dworkin fails to take into consideration that the
legislature does not have the time or the interest to en-
gage itself in establishing rights for every area of common
Kéz: Consequently, the legislature leaves gaps between
settled law which are filled in by the courts,when they
decide cases. Nothing in bworkin's arguments leads us to
believe that the legislature could in fact decide questions
of general welfare better than the courts. Since the
legislature addresses its concern to general questlons of
pollcytAlt is more likely that the courts which address
themselves to particular cases,‘are in a better p091tlon t§
give a reasoned decision about p;rtlcular questlon; of

- géneral welfare. But even if the legislature were not
suited to deciding these questions, this is no reasbn,for

thé'courts to divorce itself from policies when the legis-

lature does not settle the question of policy.. Thus, the

/
<
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fact that t@eré exists a responsibile législatﬁre does hbt
provide ény support tobthe claim that judges éught not
justify their decisions on arguments of policy.

Dworkin's second argument against judiciél reliance
on _policy is that it is unfair for the losing party to suffer
,bécause of a fresh policy determination. Dworkin fears that
a decision based on poiicy will,poséibly deny a right that
beloﬁgs to thé'lﬁsing party. Policies involve a comprom-
iée'between individual and community goals and purposes in
search of the welfare of the community as a whole. Policy
decisions are 5ased on utilitarian considerations and are
made through the Qperatioh of some political prbcéss)design-
ed to-produce an accuraté expression of different interests
that should be takgn into account. In easy caseé where
rights ;re provided for by settled law (concrete riéﬁts),
pélicies brought into effect either by legislative change
or judigial‘decision undeniably'deny rigpts, fop‘tﬁéy‘ ' .; ;
» confliét with settled law -- individuallandapublic‘interests
are balanced, and cénsequently, some individuallrights are -
sacrificed. But the legal positivist maintains that
arguments of poiicy are used only to justify discretiogary -
éecisions which arise in hard cases. According to the legal
positivist, hard cases are uncertain at the outset. Con-
sequently, a decision based on policy céuld never deny a .
right to the losing party for.no right exists to be lost.

In opposition, Dworkin claims that rights are never created

but are discovered via Herculean theorizing -- rights exist
\ o
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at the outset of hard cases. But'thiS'reply just gdes to -
show that Dworkin'sJargument_only éoes through 1f the claim
that "judges always use principles" has already been shown to
be true. Consequently, the: retroact1v1ty argument is not

1] .
in 1tself a sufficient basis for reJectlng judicial reliance

on policy. v

Another'argument Dworkin provides in Hard Cases is that
pr1n01ples generate demands for equal treatment in ways
that policies do not, and that the critical status of
precedents in common law adJudlcatlon helps to establish the
1napproprlateness of JudlClal reliance on policy argument
(I.R.S., 87). Dworkin 1s correct 1n saylng/ﬂhat Judges
must treat like cases allke, but it is questlonable whether
or not judiciel decisions based on policyigzsallow this.
Dworkin iilustrates that decisions based‘on‘policy are«nn—

fair by examining legislativeﬁsubsidies (T.R.S., 925. In -

' thése cases policies are implemented by using inconsistent

strategies, that is to saﬁ}.the benefits of the policy may
be uneq&ally distributed.’/For instance, "economic effic- .
iency may be well served by offering subsidies to all
farmers, and to no manufacturers, and better served bj
offering double _the subsidy to some farmers and none to
others" (T.R:S;, 92). It is true that the'legislature

grants sub31d1es to particular groups for various political

and economic reasons. But it is not true that the courts

AN

grant subsidies. LegisXatures have no serious responsibility

to treat like cases alike. Since judicial adjudication

-~

Sh s s relak v
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‘demands equal treatment ofjlike cases, subszdles are ‘ruled
out and a con51stent strategy 1s necessaky for apprlying
pollc1es by means of a cons1stent strategy. This point is
brought out if we con81der Denning's dec1s1on to treat
dlfferent sectors of the economy equally. Thus, the demand
for articulate con51stency is compatible with Judicial -
‘reliance Onvarguments of policy.

Section 2: Dworkln S Reply to Greenawalt

addltlon to the failure of these three arguments to

Dworkin's thesis regardlng judicial reliance on

principle, the the51s 1tself is attacked Greenawalt in

'Pollcy, Rights, and Judlclal De0131on (P R.J.) sees that

Dworkin's endeavour.to Justify the thesis of Judicial
rel}ance on principlesti?ads Dworkin into~the following -
dilemma. Dworkin's claim is both descriptive -and Prescript-
'1ve respectively, (1) Judges always unav01dably Justlfy
their de0131ons through principles (2) judges should always
. Justify thelr decisions through principles. The.first
branch of the dilemma runs: - if the descriptive claim is
true than all arguments that justify judicial dgclslon are
arguments of pr1n01ple, thus making the prescrlptlve claim
trivially true. Copversely, if the descriptive claim is
false, arguments of policy once again -become a Sound means
of justifying judicial decisions. Once again Dworkln 1s
faced with a serles of counter examples such as those

provided by Lord Dennlng "In this dilemma the value of

Dworkin's claims are undercut either way. If he:can supply
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a strategy that will do away with ali %he'counter—examples
of arguments of policy, his efforfs will be in vain for the
charge of triviality will be brought against him.

The only course left open for Dworkin, enabllng him to
escape the dilemma, is to argue for a thesis that will '
support his qlalm and which is at the same time independent
of the claim. Dworkin believes such a thesis is "to all
legal guestions ev;n those concerned with hard cases, where
settled law does not provide an answer, theré exists one
right answer". If this thesis is sound, two corollaries
follow from it. The first corollary'is that judg;s insteéd
of maklng laws, dlscover legal rules that prescrlbe rights

whlch provide a ‘means for answerlng all legal questions,

This is made possible by - the judge providing a theory based

_on principles of justice and equality which justifies the

constitution, statutes and precedents. This theory captures

the spirit of the legal system and prov1des answers to-all

. %ggal questions, everi those not answered: by existing settled

law. Dworkin calls such theorizing Herculean theorizing,

and it stands as a counter-thesis to the legal pdsitivist

~ thegis regarding judicial discretion and judicial origin-

ality. The second corollary is that law does not end with

settled law --'there are no limits to law. Since Herculean
%, : : : ‘

theorizing can solve all possible legal questions incld&ing v

those not covered by settled law, law does not run out --.
it has no limits. In order for these corollaries to be true

and effective at undercutting the legal positivist theses,

r
H
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the "one right answer thesis" must be shown to be true,

”,

policy 1nto arguments of principle.

1f su@cessful, would make Dworkif's descrlptlve clalm true.
\

for regard}ess of what Judges ay thlnk,they 1nev1tably

i
use arguments of prlnc1ple‘to justify their decrslons.

Dworkin thinks that the mistake inherent to Greepawalt's
counter-examples is that they fail to draw a distinction
r“~between arguments of policy and principle, and between
ccnsehuentialist and non-consequengialist theories of rights
(T.gjﬁ.{'29u). Greenawalt seems to associate the former
members of the two «distinctions together, thus ruling out
the poss1b111ty of arguments of pr1n01p1e being concerned

with consequences If principles are not dlrected towards

s -

oncerns oY consequences, then they are also not con-
with advan01ng a collectlve goal of a political-
community . -- consequently, arguments of policy are necessary
in adjudication to ‘protect the welfare of the gommunity 4s

‘a whole. But Dworkin's distinction allows consequences to

. —
Play an important role in the definition of abstract rights

pPrescribegy by principlesAin a tneory‘justifying a legal
s&stem (T.R.S., 293), Dworkin illustrates how principies
are concerned with consequences by considering a paradigm
nuisance problem.

A's property adjoins B' s; B operates a fact- .
ory on his property and the resulting pollutjon A

’

Dworkin introduces the transformatlon strategy 1nfﬁls L

ISV
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Spoils.A's enjoyment of his own property

Suppose A takes himself to the leglslature

and asks for a statute Prohibiting persons

in ‘the position of B.from Polluting in Ehe

way that B does, at least unless ose 1In

the posn:lon of A consent. &
(DworkIh T.R.S., 294 5

Dworkln rightly argues that A could make two different sorts .

of arguments to support this request. The first is an
argument of principle t. t appeals to rights as a justificat-
ion for a political decision that enforces or protects these
'rlghts. In this case A would argue that all things cons1der-
ed he has a right to° enjoy his property free from pollution.
The second type of argument would be an argument of policy,
which appeals to some collectlve goal of the community to
justify a polltlcal decision that advanoes or protects that
goal. A's argument of policy would run. along these lines:
"the ¢ommunity as a whole will be ‘better off because its

“ air will be clean if activities like those of B are Prohib-

ited or at least made to pay their way by purchas1ng the

consent of those most immediately effected" (T R.S., 295). ..

Dworkln .then goes on t- say that A could also give
an argument of principle while glving a more consequential-
ist argument For example A could say that "the pollution
of the air will injure his and his family's hezlth, and
that his rlghts arise from the fact that B's actions threat-
ens an espec1ally v1tal 1nterest whlch A has a rlght to have
protected by society" (I.R.S., 295). A's argument appeals to
the consequences of B's .acts, for A's right_only arise as a

consequence of B's act. Dworkin insists that this appeal to

| ,
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consequences does mot brevent the argument from being‘one of
Pprinciple. )

Dworkin then goes on to use arguments ai}pr1n01ple
.concerned with consequences to do away with counter examples
t® the descrlptlve claim that Judges always use arguments
of prlnc1ple to justify their de01s1ons. This tfahsformat-
ion strateg} supposes that all arguments of policy or
con51deratlons of welfare can be put in terms of abstract
rlghts that are prescrlbed by pr1n01p1es in a general theory
of politlcal morallty If thls'move is successful, Dworkin
thinks heuw1ll have done:away with judicial reliance on
policy for there-will be no need for it. Dworkin.filustrates
this strategy by - examlnlng cases 1nvolv1ng riparian owners
;ﬁ Massachusetts. He cites that the decision in all thel
cases- had the effect of benefltlng the expansion of capital-
ist industry. In most of the landmark cases that changed
the rules of law, the courts used consequential justifications.
with reference to the general economic interest of the comm- -
unifz as a whole (I.R.S., 298). At tﬁis~point Dworkin
emphasizes that we can tell two very dlfferent storlesgabout
the case: 2 story of pollcy and a story of principle.

Judges could justify -their decisions on an argument of
policy and ";:. develop rules for the distribution of power
ovem running streams that would promote.'better thah other
rules, the collectlve goal -of developing and strengthenlng ’

a capltallst economy . +. They would not have dreamt, for

example, of establishing a rule forbidding landowners to

o
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use their land in economically inefficient ways if they
,wished or allow1ng a more eff1c1ent user to trespass upon

the .land of a less eff1c1ent user. But theyvdld not see

o~
hard Cases about‘water as cases requiring a more precise

account of the concrete rights of neighbouring landowners
when abstract rights seem to- confllct" (T.R.S., 298).

: Dworkln S second story about the casé +transforms all the
consequentlal con51derat10ns of the policy story 1nto terms

of prlnc1ples, whlle stlll preservlng the rlghts of the

~

"dlsputants 1n the cases Judges saw that the case was a

hard casé,about the .concrete rlghts df’?elghbours under
4
‘changlng economlc 01rcumstances Th y assume that in the

‘,cas% of,rlghts LOver the real use of and 'cons1deratlons of

,,

the\consequences played an 1mportant part in the deflnltlon
of these*rlghts (T R S., 298)

They would have Sald, if asked(t//descrlbe
the general 81tuatlon in the background
‘ moral terms, that ‘though one has an abstract .
- rlght to use his property as he wishes, it
Co is not falr ‘for him to use his property so
as to prevent his neighbours from enjoying
‘ike zights over their own property; but .
"that,”®on the othet hand, it is not fair for
one landowner to expect that others will re-
frain fuem useful employment of their oyn .
.1and so 45 to :allow him to indulge his S
*preference for a socially less valuable em-
ployment of his landi* They might have .
supposed, réasonabie unreasonably, that
this very&rough and abstract description of
the moral rights of competlng landowners
provided the best justification (in the hard
N case sense) of the law as they found it, and
then set out to do their best to fashlon
rules of: law governing riparian use that most
accurately declared and most effectively N
protected the cohcrete rights that flowed
from-that analysis under governing economic

cofiditions. ﬁj_ (Dworkin, T.R.S.; 298-9)
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There are several objections that can be made to

‘Dworkin's transformation strategy. The first objection to
the use of the transformation strategy is that, although

it may solve the problem of counter-examples to the
descriptive claim, at the same.time it makes Dworkin's
prescriptive claim trivial Dworkin is caught by the second
branch of the dilemma that Greenawalt charges him with. If -

. the descriptive claim is true, "that judges use ar ents'
qf principle whether they think they ought to or-ﬁot", the
outcome w1ll be the same regardless of what they thlnk
Another p01nt that elucidates the tr1v1a11ty that follows
from Dworkin's descrlptlve claim I% that the only difference
existing between arguments of pr1n01ple and pollcy are the

“terms in which the arguments are given, -

The second obJectlon to Dworkin's transformatlon

. . -

strategy is that for it to be an effective means of d01ng
‘Q away ‘with counter-examples, Dworkin has to presuppos@ that
’Kall theories of political morality which judges use” to
‘ﬁpstify legal systems, must be consequéntial theories.
Dgprkin is wrong in‘saying_that "It does not follow from
‘the fact that these judges (Hercules) Eeid a consequentiaL—A‘~
1st‘v1ew of the dimension ochoncrete rights over land use
that‘they hold a similar consequentlallst theory about other
sorts.of rlghts" (T.R.S., 299) The p081t1;Q§% judge may
have a" JudlClal decision based el pollcy for every case )

that comes before him. Therefore, Dworkln must 3rov1de a

Bsubstitute argument of prlnClple for every.case”that comes
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before the positivist judge. This consequentialist
restrictior on theories of political morality severly re-
stricts the fype of theory that Dworkin's descriptivé claim
allows. ‘The consequentialist restriction also forces Dworkin
t6 make some metaphysical commi@hents about Herculean
theorizing which he seems to think is contentless. The
metaphysical'unambitiousness of Herculean theorizing is

explicltly stated in Justice and Rights (T.R.S.), ."But the °

constructive model, at_least the assumption of natural

- rights, is not a.metaphysicallj ambitious one" (T.R.S., 176-7).
All Dworkin thinks is required for the natural rights thesis
is the purely formal requlrement of artlculate cons1;tency _
-- this leave§ the content of the theory completely open.
But the transformation strategy requires Dworkin to make a-

, content restriction that the rights based theory of political
-morality be-consequentialist. This forces Dworkin to do

some metaphysics that will justify hlS clalm that the moral
state of affalrs can only be captured by consequentlal

11 The final obgectlon to the transform-

‘theories of ethlcs
atlon strategy is that it is 1nsuff1c1ent for proving that
judges always Justlfy their decisions by arguments of
principle. All that the transformation strategy is designed
fo show is that'érguﬂéntS»qf policy can bg substituted by

' arguments of princiﬁle; but the reverse is also true. By

reversigg’ghe direction of Dwofkin's transformation strategy

theVlegal positivist could substitute all arguments of

11. The metaphysical ramlflcatlons of Herculean
theorlzlng w1ll be taken up in the next chapter.
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principle by arguments of policy. 1l..e inplementation of

the transformation strategy involves the following dalemma.
For the strategy to work, there must be no residual effect
of principles; otherwise principles (being d;%ferent from‘
policies) could not match all policy decisions. But if

this 1s the case, there is nothing that distinguishes
principles from policies. Dworkin's reply to Greenawalt
fails to supply independent arguments for the superiority

of judicial reliance on principie, nameiy, that arguments

of policy deny rights to the 1051ng party in a dispute --
Dworkin Jss/lassumes thls in his reply '~ Without this indep-
endent argument the,transformatlon strategy lacks the
direction Dworkin requires to support his descriptive claim ~
-- the strategy remains a pureiy neutral device. Support-
érs of theories of pblicy based adjudication (judicial
discretion’ in Hard Cases) do not have the extra task of
showing the residual effect g@ pr1n01ples The reasqn for
this can be traced back to the basic distinction betweeh‘
Dworkin and Haft, namely, fhe former's adherence to the
positioﬁ that there is a method for adjudication. Dworkin
musf»show>thefexistence of fhe distinjggshing feature which

s_iight prov1ded by

principle based adJudlcatlon will give far superior dec1s-

ensures that judges who use the guidi

ions than the jud_,e who uses policy based adjudication

(Knack) .

Section 3: Anothegﬁg;;rkinian Reply
\ i |
In his most recent paper "No Right Answer?" (N.R.A.)
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Dworkin attempts to provide an indeﬁendent argument for his
descriptive claimr~ In this paper chrkin attempts to refute
the legal positivist claim thet,in hard.cases there is no
right aﬁswer. By refuting'this'claim Dworkin believes that
he wili have established that priﬁciple based Herculean
theorizing is correct, and that adjudication based on policy
and judicial dlscre‘}on is false. Dworkin examines two
- versions of the no-right answer thesis:
(1) There is a lcgical space between the propositions
- that a contract is valid and that it is not valid, or
that a person is llable or that he is not liable, or
thal an act is a crime or not a crime -- the first
vefsion supports that there is a third possibility.
(2) The second version does not suppose that there is
ény third pcssibili%y and yet, iffdenies that one of
the tWo’?l?ernative possibilities always hclds, because
it may_hc%jbe"true that either does. Dworkin believes
thet\;ll important dispositi(faconcepts such as'Pvalid
contract"”, ""civiLfliability" nd crlme" are bivalent
The blvalence the31s maintains that in every case, even
hard - cases, elther the positive claim, that the case
‘falls under a dlspos1t1ve concept, or the opp031te —
clain, that it does not, must be true (N.R.A.; 2).
Both versions of the no—right answer thesis deny that
bivalence holds for important dlsp051t1ve concepts in

all legal cases. o ' ‘ —

Since the first version of“\the no-right answer thesis

<
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is derived from the second, Dworkin moves quickly to examine
« the latter, The second:version mainteins.that dispositive
coﬁcepts may not be bivalent when existing legal rules do
not cover the cases (hard cases) in which the cbncepts are
used. The legal positivist defends this Py emphasii;ng:

if "p” represents a proposition of law and "L(p)" expresses
that fact that someone or some group has acted in a way that
makes "p" true, then "p" cannot be true unless "L(p)" is
true (N.R.A., lé). Consequently, if "L(p)" is not true,
then a partlcular case brought before the court can nelther
fall under the rule "p" or out of the rules "p", for "p" is
not a legal rule. There is no answer to the questlon of
whether the concepts in the Proposition "p" rightly or
wrongly apply to the case.

There are many potentlal lines of. criticism agalnst
Dworkin. Raz, for instance, has argued against the no
limits to law thesis. (Ch 2, Section 2). Here, consider-
atlon w111 ‘'be given s1mply to Dworkin's use of an analogy |
between judicial adjudication and literary exercises. "Law
is an enterprlse such that the propositions of law do not
describe the real world jk the way that ordlnary prop051t- Fe
‘1ons do, but rather are prop031tlons whose assertion is
warranted by ground rules like those of a literary exer01se"

(N. N.R.A., 20). Dworkln cites that the following would be

theé ground rules in a literary exercise concerned with the

book David Cobperfield.

-~

(1) Any proposition about David may be asserted as
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true if Dickens said it, of said something else such
that it‘would have been inconsistent had Dickens denied
it. | o

(2) Any proposition may be denied as false if Dickens
denied it, or said something else such that it would
have been inconsistent had Dickens said it (N.R.A. ; 20).

Dworkin holds that these ground rules serve to warrant the

assertion or denial of facts in David Copperfield. Accord-

ing to the legal positivist, the statements of Dickens have
as their analogue the propositions of law. The fact that

Dickens stated the proposition in David Copperfield make = -

the propositions part of the book. . A%y question pertaining
to the book which can be specifically answered by some
statement in the book hags theoretically a right answer; A
questi%n not ekxplicitly answered by ‘a fact in the book,
such as whether Copperfield had a homosexual relatlonship
with Steerforth, does not have a ‘right answer. Dickens
does not say one way or the other whether Copperfield had
a homosexual relationship; tnerefore, no right answer exists.
By anal%gy, in the case of adjudication, legal cases not
answered by existing legal rules also have no right answer.
Dworkin holds that the positivist must concede the
,poss‘billty of a right answer to haid cases 1in dlfferent
legal systemns that_have different ground rules about the
assertion'or denial o? propositions of law (N.R.A., 21).
Dworkin also notes that, to remain consistent w1th the

literary exercise analogy, we must admit that ‘we can relax



Page/loh.

o

the ground rules. Dworkin thinks a léosened ground rule
would be one thgﬁ allows for the assertion or denial of
propositions that are not'explicitli)stated by Dickens. A
ground rule that would accomodate tﬁis would be "préﬁgsit-
ions are true (or false)‘if they provide a better (or worse)
justification of what Di;kéﬁ§ stated in the book". This
ground rule would allow ;}ght answers to many or all of the
questions thét had no right aﬁSwer in tﬁe literary exercise
that used strict ground rules. Dworkin thinks that by
analogy the loosened rule can alip occur in the adjudication
example. He suggests the following as a loosened legal
_groﬁnd rule:. judges "... assert (or deny) propositions that
provide a better (or worse) fit with‘the'politiéal theory
vthat provides the best justification forvpropositions of
law aiready established" (N.R.A., 22-3). Dworkin attempts
to undercut the second vers%on of the,no—right—answér
thesis by illustrating.thaf it is perfectly consistent with
thé notion of loosened groﬁnd rules. All the second versionﬂ
red&ires is‘that gfound rules warrant the assértion or |
denial of propositions. But it has beenbshown that even
with ground_rﬁles there cz~ in theory be a right answer for
all legal jurisdictions. |

Two criticisms can be made against Dworkin's refutat-
}ion of the second version. If these criticisms hold, the
every-right—ansﬁ;;\%hesis will have been shown to be félse{.
Acbnsequently, prrkin's attempt to give independent support
to ﬁiS'descriptivg‘claim will be quelled. In addition, the

L -

AN
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two corollaries of the every-right-answer thesis, namely,
Herculean/theorizing, is cérrect, and law has no limits,
will have been undercut. The first criticism is that the
analogy to literary exercises undercuts Herculsan theorlz-
ing itself. Dworkin's refutation depends upoh h  faithful
his loosened ground rule notion is to the analogyfof
literary exercises. Ground rules for the posltivief are
cashed out in terms- of rules concerning the enactment of
legal prop051tlons (rules of recognition). The Austinian
positivist holds that such a rule could be: "What the
Queen enacts in parliament.is law". Dworkin thinks that
ground rules can be somethlng more than mere rules of
recognition, for they can‘be loosened to include as law
‘Propositions that are not enacted. Dworkin opts for groun@%\d/
rules that allow propositions to be asserted or denied if

they provide e better or worse fit with thelpolitical

theory (Herculean theory) that propides the best justific-
ation for propositions of law already established (N.R.A.,
v22—3). By analogy,ln the llterary exer01sF loosened -
ground rules would allow propos1tlons not stated by Dickens

to be asserted or denied Just as_long as they flt in a .

thesis about David Copperfield that provides the best

Justlflcatlon for the maJorlty of propositions that are
contalned in the book I o ' »
Consequently, some of the propositions of the book may be

supported by the thes1s, while others count as ev1dence C TR

‘agalnstvit. In the legal example, the Herculean theory

o -,
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cannot justify all existing law.' Therefore, Hercules is

_foréed to establish a theory of mistakes. A theory of

mistakes justifies why those legal rules that do not cohere
in the ledal theory have re%ativelyvlittle weight compared
to the rules that do cohere. Consequently, Dworkin is ‘
forced Eo say that the partidipahts in literary exercises
must aigo have a theory of mistakes to account for those

propositions inconsistent with their thesis. But the notion

of "mistakes" is a problem ‘when applied to the.literary

~analogy. It is absurd to say that parts of David Copperfield

are mistakes, and for this reaéoﬁ'paSSages inconsistent
with the thesis, must be thrown away. The notion of loosened

ground rule places "consistency within a theory” above being

“truthful to the text. Thus, Dworkin's loosened ground ‘rule

version of literary exercises lacks the correspondence to

the text.which could make it a viable account of a literary
B .

exercise. Dworkin must give up the literary exercise

analogy for the benefit of preserving Herculean theorizing, .
but he does this only at the cost of letting the positivist
off the hook, for the refutation is dependent upon the
analogy. | | .
Dworkin could'reply by saying, fWHy cannot the(analogy
just end 'prior to the point where mistakes‘are Bfought up?
After all, the value of using an analogy is its explanatory
role in elu01dat1ng what goes on 1in adJudlcatlon" "This
reply does not work. Dworkin's refutatlon_of judicial

discretion only works if the reference to the literary
. v g .
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criticism analogy is more than explanatory -- the refutat-
" ion depends on the analogy in order to demonstratg that
there is one‘right ansWer, and that there are mistakes in
positive law (the latter being unsuccessfully élucidated
by the literary criticism analogy). Dworkin's use of the
analogy cantié summed up in~the follpwing,way$»'he-wants
‘ﬁpe benefits of its persuasiveneés (up to a point) without

defending it.

John Mackie, in The Third Theory of Law (T.T.L.)argues

that Herculean theorizing does not do aWay with judicial

discretion, but in fact promot;g\;t beCahse'of theisubject-

- . \\ ,/
ive element involved in Hercules' mQEal.judgment .

+». I am tempted to speak of Professig Dworkin

Playing fast and loose with the law.+2 The

alleged determinacy of the law in hard cases is

a myth, 'and the practical effect of the accept-

ance-of this myth would be to give, in three

ways, a larger scope for whatgls in reality

judicial legislation. First, it would shift

the boundary between the settled and the un-

settled law, it would make what on another ~

view ‘would be easy gases into hard ones .

<~~~ Secondly, this apprg;én\would encourage a hol-

istic treatment of the law, letting very

general principles and remote parts of the

‘law bear upon each specific®issue. Thirdly,

rely upon.their necessarily subjective views

about a supposedly objective morality. .
| (Mackie, T.T.L., 15-6)

Mackie's criticism is based on‘illustrating that

/

12. Cf. Oxford English Dictionary:- "Fast and

Loose: A cheating game played with a stick

and a belt or string, so arranged that the

spectator would think he could make the latter

fast by placing a stick through its intric-

ate folds, whereas, the operator could detach
- it at once". (Quoted by Mackie).
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Herculean,theorizing involves moral judgments that have an
irreducibly subjective element. Dworkin's notion of a
valid law incluégsia moral dimension Hercules' judgment;

about what law is on a specific issue depends on what he

flnds to bé the best explanatory and justificatory theory

of settled law. For Dworkin, what is "morally best".is not -
whatJis regarded as best in that society. If Hercules'
prescriptive moral judgments are not conventionally regard-

ed as best for society, they -must be subJective (altho h.
Hercules may think™~hey are objectively valid). The judg

ments of people are influenced by prejudice, training, (\v///’“

. social pPosition and ldeologies. - Consequently, judges w1th )
different influences w3ll have diffeﬁent, onvictions and
different moral j ts. Thus, it is posgible that two ° \
judges With different convictions, both following Dwor%fn:s /j
method, will construct different theories of péi}jlcal

morality These two theories will Provide conflicting T
explanations and Juatiflcation of ex1st1ng settled law.
Consequently, they Wlll have different answers. to the same

case brought before them.3N81nce the.answers that a theory
provides depends upon the convictions of the theorist; and
convictions vary greatly among people, there will be as

many -answers- to. a legal q‘estlon as there are theories o%
political morality. The subjective element in Herculean \
theorizing makes law.radically 1ndeterminate, thus ruling \

out the possibility,of a legal qﬁestion having one right

answer.
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~ Dworkin's reply to this criticism would emphasize that
Herculean theorizing involves an ideal observér which
serves as a metaphysical guarantor that the practical
ap%lication of the method would have the same results as

L .
would Hercules' application of the method. Hercules is

objective (has all the facts and is articulatgly consistent)

and Dworkin thinks the ordinary judge is the same, bu; this
} ~

scenario begs the problem plaguing adjudication, namely,

indgkéfminacy pf'aim'and i

Hart ‘takes into account.i

orance of facty problems that

his theory of adjudication.
Dworkin also makes lak more indeterminate by introd—
ucing a large degree of freefom for judges when they frame N
hypothéses about the implications of abstract principles. ,f
The legal positivist account of adjpdication rest;ictg the"
indeterminacy of léw to hard ééseé where existing law yunsl
out. In hard cases, judicial discretion is necessary fof |
it-is questionable'whgther or not the case falls under a
particular existing lawi 'Dworkin extends_tﬁe ude’ of

judicial discretion to the wider area.where judges must

decide what rulés fall under what.principles. Finally,

Dworkin's theory of Qiifi;ff,fgﬂs to the indeterminacy of
WO = »

law b% Hercules' theory of mistakes ;essénihg the amount of
settled law that can be fused for making decisions. Conseq-

uently, the number of easy cases decreases and the number

— - _
of hard cases increases. These hard cases are decided by

abstract priﬁyiples which are based on subjective moral

LN .

.jﬁdgments that also add to ‘the indeterminacy of law. Thus,
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although Herculean tneorizing gives the impression of
making law ‘more determinate, it makes law even moreé indet-
ermlnate than legal positivism. Consequently, Herculean
theorizing is incqn@istent wltn the_onejanswer‘thesig.
Dworkin's bid to give his descriptive claim and its coroll-
aries support by establishing the Jne;right—answer.theais
is impossiblec—-,Dworkin is gnce again caught by the first

oranch ofﬁthe dilemma that Greenawalt charges him withl

{\rthermore, a more general ramification of the 1ncon51stency

ex1st1ng between Herculean theorlzlng and the one rlght—

answer the81s, is that Dworklnis basic ‘position of "a’'method

" for adjudication” bécgges unattainable if he‘continues to

cH

‘hold Herculean theorizing. The reason for{}his is that tHe

one right answer thesis is a corollary of %he thesis'regard-

ing a)method for:adjudication. An essential featurerof a

method is that there is a set means of procedqre that will

A

<

‘get us to a set point -- but Herculean theérizing fails to

get us to this single goal (one rlght an3wer). Thus’,

Dworkin fails to establish two essential features
ication”‘ In the firstlchabter it was demonstra'ed\that the
Herculean theory_could not’provide a set means o proceeding
for adjudication (the application) " In this chapter it

was demonstrated that Herculean theorizing cannot guarantee
that all juéges w%}l come to:one determined»goal.

“

T

—~——
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CHAPTER FIVE ‘
" THE ONTOLOGICAL AND EPISTEMOLOGICAL UNDERPINNINGS
“ OF. HERCULEAN THEORI ZING
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Seqtion 1: Introduction

In tne previous chapter a hierarchical distinction
regarding the vailous levels of polemics that exist 1n
the Hart/Dworkin dlSpute was drawn -- the basic dispute
ex1st1ng at the leve) concerned with validity and the
deductively inheriteg dispute regarding doctrines of adJud—
ication. This chaPter attempts to continue to open new
avenues of concern that exist at the culminative level of

the dispute -- the dispute regarding doctrines of ad judicat-

ion.

In Taking Rights seriously (T.R.S.) Dworkin places
himself in a precafiods position. He commits himself to
the view that Herculegn theorizing does not presuppose any
metaphysical underpihningS{ while at tne same time he
bPostulates that adJudlcatlon in hard cases has an ultimately
non-discretionary basls. The latter view is Dworkfi‘s
response to the questlon which generates a dlsagreement
between Hart and DwWorkin, namely, "Are hard cases, where
ne settled law can'decide the case, decided by the judge
enforcing existing POlitical rights, or are hard cases
decided by imblementing non:positive legal principles that
are chosen by the diScretion of the judge"? This question
is grounded on a more fundamental question that is concern—
ed with the valldlty of a legal standard, "Can the validity.
of a legal rule be adequately depicted by the content of a -

legal rule or is it the form of a rule that makes it a valid

legal rule? Dwofkln, in opposition to Hart, answers both
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Questions by takin® the former alternative supplled by each
question. To the 1atter guestion, Dworkin. replies that 1
ultimately the Valldlty of a rul® js determined by the |
content or moyality Qf a rule. Rules are legal not by thelr
fOllow1ng froy som? Qriterion of lyw that ensures they havb
‘a2’ particular yorm, °Ut by how well they cohere in a general
polltlcal theqyy wn Ch ensureS a I‘Lxle s morality. This X’
leads Dworkin o a’Wep “the. former question by emphas1z1ng\
that 'even when ex19 lhg settled lay, (precedent) doeS/not N
Cover a case (hard Qses) law ébes not end, and judicial
dlscretlon is not ﬂ QESSary in or or to decide the case.
Rather, hard easeS,abe declded by the judge enfor01ng an
antecedently exlst} I8 po1itical rlgnt which is provided
for by a genebal tr Oby of polltlcal morality, ar what
DWOrkln calls, Heraulean theorileg Herculean'theorizing
_ lnvolves a "natural lghts" thesis whnih emphasizes that:
be

Justify’ thelr

Judges in ordep to fair onguvv mus
/

6801slons by 1mplem ntlng a general theory that takes
J/rlghts as basig, as Dposed to polltlcai goals or dutles.
Dworkln s reply to the former queStjon stands as an anti-
the31s to Hart'g th®Sls regarding judicial dlscretlon
Dworkin's thesiS regarding adJudlcatlon is ground on
‘ a "constructive model of reflecthe equlllbrlum", which
according to Dworklﬂ Dresupposes no ontqlogy or epistemol-
0gy. That is, DworK N thinks that 11 Herculean theorizing

requlres is a norma* Vely neutral Mgt odologlcal Principle

that calls for artld late consiste

y in peasonlng.
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However, I aim to show that if the canstructive model
merely amounts to a technique that is Mmetaphysically unamb-
itious, it cannot serve as a grounds for a thesis that
proposes'a rival tﬁeory of adjudicgtion which can under-cut
Hart's thesis.. If the constructive model is metaphysically

unambitious, then 1t could just as easily serve in under-

pinnlng Hart's thesis. Dworkin must give up the cldim that
"Herculean'theor1z1ng is metaphysically unambitious", and
supply an underpinning that can distinguish it om Hart's
theeis. ihis involves going beyond merely pzfﬁging the

constructive model, in order to make a metaphysical commit-

ment which will rival Hart's metaphysics in The ConceFt of
Law. | ,

Section 2: . Exposition

It is essenfial,'first of all, to understand the’ ‘
techhique df‘reflective equilibrium, for it is the method
~used in structuring Dworkin's deep politlcal theory of ,
.morallty The aim of the technique of reflective equilibri-
um in Herculean theorizing is to génerate stable conc.epte
of equality and justice as opposed:to conceptions of these.
'The concepts of justice and equallty, in turn, are used
in a polltiqal theory to ensure that COnsistency reigns
when deciding cases that are aiike even ln cases where
eXisting law does not decide what rlghts and duties the
disputants have. The use of the concepts in a theory. of

politlcal morallty Prevents officials from deciding cases

with prejudice or self-interest’ Tne ndtion of reflective

/
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equilibrium involves a two-way process, "we must move back

and forth between adjustments to the theory and adjustments
to conviction until the best fif poséible is achieved 3
(2.R.S., 164). The notion of reflectivereqﬁilibrium‘ .
presupposes a di;;inction between COncebts and conceptions
(L.R.S., 164). The concept of fairness implies that there

ié a public agreement on paradigm cases of fairness. On the
other hand, a conception of fairness does not 1mply that
“there is agreement on the paradigm cases of fairness.
Conceptions are private intuitions or convictions, whereas,
concepts constitute public agreement in opinion. Con§eq—
»uently, there is only o?e concept of fairnéss,.ba% there

are many competing conceptions of fairness. Equilibrium

also pfqéupposes a coherence theory of morality (TxRis;,
160).A Those principles and beliefs that cohere with the
general boay of prlnClples have more welght; consequently,
they will have more Justlflcatory power when defendlng)
actions or argulng~for rlghts. On the other hand those
pr1nc1ple§’that do not cohere w1th the\general body of
beliefs and prln01ples w1ll be reJected as reasons for.
actions or awarding rights. Dworkin thinks that his

version of the technidue of reflectivebeduilibrium guéraﬁtees
two essential featuges necessary for .a theory of morality:
(a) the moral theory that will be consistént with our
intuitions about justice, and (b) What the theory presériﬁes

PN

will be universal or applicable to all individuals. The'i‘i
_ v Y

concepts of Jjustice anfl equality generated by the téchniqué\>
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of reflective~equi;ibrium serve to ensure that ﬁrejudice
and self—intereé%iﬁ{ll be absént from any thgpry of
politicél morality. Consequently, the abstract rights that
are prescribed by ga theory using the method of reflective
equilibrium are in theory awarded to all men.

Dworkin suggests two models of reflective equilibriunm
-~ the natural and the constructive model. The natural
model requires a large amount of metaphysical baggage |
(T.R.S., 162). ~Its philosophical poéition is analogous to
that of an observation based theory of science. Moral
intuitions are ihsights into an objective mdrél reality,
just as observation statements in science serve as glimpsesg
into the ébjective physical world. Theories of mdrality.}
according to the natural model, merely describe how moralify
is by diséovering what moral intuitions men have and then
postuiating principles that reconcile any'conflicting con-
victions. Dworkin characterizes the natural model by
saying: | |

Moral reasdning or philoéophy is é process

of yreconstructing the fundamental principles

by assembling concrete judgments in. the right

order, as a Natural Historian reconstructs '

~the shape of the whole animal -from the frag-

ments of its bones that he has found. |

(Dworkin, T.R.S.,‘léo)

The natural model‘pfesupposes.that moral intuitions are
more fuﬁdamental,thannthe éonsistency within.a theoryﬁ
Thus, if moral intuitions éonflicf with a'theory the theory
is modified to fit the moral intuitions. Moral iﬁtuitibns

are clues about the nature and existence of more abstract
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and‘fundamental moral laws: By analogy, the Judge when
deciding a case cannoy disY®&arg settled law (which is the
analogue of moral intuitioﬂs); Precedents, like moral
intuitions, are glimpses int® reaiity, ana therefore,
are clues to objective priﬂcibles which justify a judge's
decision. '

The constructive model'is, on the other hand, Dworkin
.says, metaﬁhysically unambitious. It does not assume that
- Principles of justice and edY31ity have some fixed and ob-
jective existence. It is alsb not descriptive; consequenfly,
the principles it generates/ aye not true or false. Dworkin
characterizes the constructiVe pggel by contrasting'the
natural scientist with the 5°u1§£or=-

‘It (the constructjve modey) treats intuit-

ions of justice not as.®lyes to the' exist-

ence of ‘independent priftipjes, but rather

as stipulative fegtures oy a general theory

to be constructed as if a sculptor set -

himself to carve gn ani®a) that best fit a

Pile of  bones he happen®d 45 find together.

g . ; (D¥orkin, T.R.S., 160)
- Since the constructive model 3gsymes that moral intuitions
-are merely'"stipuiative featUlegn of a general theory, .
rather than clues abouf.objective mofali%y. they ¢an_be"
rejected. Consistency within 3 theory is valued more than
retaining moral intuitions. Dworkin emphasizes this when
-he says: . ’

" The engine of the constfUetive model is

a doctrine of responsibiliyy that requires-

men to integrate their iMtyitions and sub-

ordinate some of tpese W Sn necessary to do

that responsibility.(b_ork RS 162)
. ' . W, in’ R. .y

$
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The assumptlon behind the second models of reflectlve
equlllbblum is "that men and women have‘a‘responsibility
’to fit the particular judgments,‘on_which they act, into
a' cohe’®hy program of action, or at least, that OfflClalS
who exfrqjige. power over other men have that sort of - :
responglblllty (T R. s , 160) .’ ' Dworkin goes on to argue’g
analogY that ‘the Judge is in the same position as a man
‘who arguﬂs from moral 1ntu1tlons to a general theor;}of
Morality. Partlcular precedents are analogous to moral
1ntultl Ong, consequently, Some precedents can be given up .
1f they Qonfllct with a pr1n01p1e which coheres well in a |
theory ©°F polltlcal morality. The Prlnclple can also cover
‘cases thay exlstlng settled law does not, for it is con-'
sistent With the bulk of precedents that are used to de01de~n

cases Slmllar to novel cases. B !

By Using the two -way process”as a criterion for an
: adequate model of reflectlve equlllbrlum Dworkln rules out .
 _the natﬂral model as a plaus1ble account of reflectlvev
equlllbflum This leaves the constructive model %o prov1de
a gtructlrg for Dworkln s déep theory of polltlcal morallty.
. Although the natural model g%plalns why ‘a theory of Justlce

muyt fit Ouyr 1ntu1tlons about justice, it does not explain

why we ale Justlfled in amending’ these 1ntu1tlons to make

them fit Moype coherenfly in g theory of political morallty

(LB,_,S__» ey,
Accordlng to t‘e natural model, 1ntu1tlons correspond'

t0 an obJthlve-moral realitys If they are glven wp in
oo . . ‘ . . A

TN
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' conv1ct10ns of others (T.R.S., 163). The”constéucfive
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;

order to provide for articulate‘consistency,in a theopy, 6 we

can no more reJect moral intuitions as could a paleontologlst

throw away some of the bones.of an an01ent creature he was

reconstructing. On the natural model we are reStrlCtEd to

. listing moral ihtultlons and then'rxiothes1zlng more fynd-

‘amental pr1n01p1es, to reconc1le apparent conflicts between
1ntu1tlons. ~ But - he technlque of reflectlve equlllbrlum
demands that we act on prlnc1ple, rather than on conVigtjons
and falth (T.R.S. S. , 162) . Dworkln argues that an officjay
must make his pr1n01ples unlversal or appllcable to eVeryone
... in order to achieve this he, must give up
his apparently inconsistent positidn; he must
do so-even if he hopes one day, by further _ co
reflection, to devise better principlés that, o
will allow all his 1n1t1al convictions to
-.stand as pr1n01ples e
: (Dworkin, T.R.S;, 162)

Dworkin”gOes-on'to say that the nafural model looks at

1ntu1tlon3“from the personal standp01nt of the 1nd1vldua1
who holds them whereas the constructlve model looks at
1ntu1t10ns from a publlc standp01nt The constructlve
model is a model that SOme one mlght propose for the
governance of a communlty,,each of - whose members has Strong

convictions that dlffer, though not too greatly, from tpe

-model ls sulted to group cons1deratlons of Justlce

Supposedly, 1t accommodates the 1ntu1tlons of a larger
group, and therefore it is 1mportant for- adJudlcathn

On the other hand, the universalization process would be

Y



Page 119

self-destructive, for every individéal woﬁ1d~believe that
either false‘obser?gtiOps were being taken into‘accouﬁt or
accurate observations disregarded; consequently, the 1nfer—
ence to objectivexmorality would be invalid (T R. S., 163).

Section 3: Criticism

Dworkin ®seems to think that only the constructive moc
properly fulfils the function of the two -way process in the
technlque of reflective equilibrium, , But his. crltlclsms
agalnst the natural model gre double—bladed,oand can be
used agalnst the constructlve model. As we have seen, the
constructlve model values the con81stency in a theory above
intuitions. Theorg\}cally, any intuition could H; glven up~
»for the sake of preserving conslstency ~In light of thls
it seems that the constructive model cannot explaln why a
theory of justice must fit our lntultlons about Justlce,
it cannot serve as a/?iaaélble account. of the two-way
process of reflective equlllbrlum For exampie, our
1ntu1tlons about‘raclal equallty may conceivably be given
up for the conS1stency of g coherent racist theory of
justice. The construCtlve model requlres 1ndepehdent
justificatlons for why. at least, some fundamental bellefs
or convictions are" necessary for humans and . therefore
cannot be reJected for the sake of consistency within a
theory - | , .»‘ a - ‘ s . da
w '_This failure of the constructivg model is'on}y the

| tip of an iceberg;~irs failure»is,the resﬁit of avgrand' .

strategy implemented by Dworkin to- underpin his natural

~ -
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rlghts the51s On examlnlng the dlspute between Hart and :
Dworkln, we-'are surprised:to find that the roots of their

rival theses are radically different from the theses whlch

are exposed above the polemical ground Hart bases hlsL'wi -
positivist account of legal validity, emphasizing the form
that legal standards have, on underplnn;igs that are con51stj
ent with legal naturallsm (as Dworkln palnts it). The
’foundatlons for Hart s thesis is the social rule theory.
which presupposes a minimum content of natural law, e.g. ali
~moral and legal systems must have rules forebe&ring the

.free use of violence -- this is a_natural-truism due to

man?s vulnerabili?yz Just as surprising is Dworkin's

attempt to base his natural law account of legal validity,
‘which emphasizes the cOdtent or morality of a legal rule, on
a basis that is compatible with legal positivism. The
cdnstructive ﬁodelffejects'that moral ihtuitions are

gllmpses 1nto moral reallty and values 'the structu;e or . g
the form of a general theory of polltlcél morality; the

‘Content of the theory is rrrelevant ~Either rights or

‘duties can be taken as basic in a political theory of

morality. The constructive model could construct a theory

that "might be goal based, in whlch case it might take some
goals like 1mprov1ng general welfare as fundamental;

mlght ‘be rights based, taking some right as fundamental

.

it might be'duty based taklng some duty to obey God's w1ll
=3
as set forth in the Ten Commandments as fundamental"

(T R. S.. l?l 2) . Dworkin only emphas1zes the structure of
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a geneéryl political theory of morality -- he thinks all
.this involves is simple articulatedfconsistency.'

It (constructive model) presupposes that
articulate consistency, decisions in accord-
ahae with a program that can be made public
anq followed -until -changed, is esgential to
~ any conception of justice.
-2Dworkin, T.R.S,, 162)

)

The 8¥Iycture of the theory is also emphasized in Dworkin's
'comparigon of the presuppositiong that the twohmpdéls have:

It (the constructive model) does not-require
thay ontology because its requirements are in-
dependent of it ... The constructive model
1Nsjsts on consistency with convictions as an -
1NQependént requirement, flowing not from the
aSsymption that their convictions' are accurate
Téports, but from the different assumption that -
it js Unfair for officials to act except on the
basjs of a general public theory that will con-
8tryin them to consistency, provide a public
Standard for testing or dkbating or predicting
whay they do and not alldw appeals to unique
INtyitions. ) ‘
(Dworkin, T.R.S., 162-3) °

IT ¢he constgud%ive mo&el simply involves presupposing
;articplate consistency, then it-is mereiy a Philosophical
techn?QHe that ensures pfoPerArgasoﬁing when formulating a
theory: Conﬁequently, no? oﬁly can Dworkin's "natural ’
rightS reply" to tﬁe questionufegarding'hard casés be based
on the Constructive model of réflectiVe equilibrium, but
Hart's thesis of judidial discretion can also fit into such
a progray of theory construction. Hart's-thesis égarding
judicial giscretion ihvolves\gupposing‘that hard cases are -
deéided 37 the judge arguing in terméwéf politicagl policies

or goals fin order to-establish a new precedent where none

exists to decide theACQSe.' Aébording to Hart, the (ﬁi—

e
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Justlfles his dec151on 1n discretionary cases by show1ng
‘ that hls de01510n promotes some political pollcy enacted by
the legislature. In opposition, Dw;rkln s thesis regardlng
. & gpneral theory of political morality supposes' that hard
cajfs are decjideéd by judges arguing in terms of antecedently
existlng righys. DWOrkln emphasizes that Judges Justlfy
their decisions in hard chses by illustrating how well ‘the
principle that prescribes the right deciding the case co-
‘heres in a general theory of political mofélity that the
Judge has constructed At this point in the analysis of ’
the Hart/Dworkln dlspute, it is evident ‘that either arguments
in terms of pqllcy 0r;pr1nc1ple are possible in the construct-‘
iveﬂmdd%l és long as articulate cdnsistency prgvails. How-
ever, Dworkin uées'thé constructive model as if iﬁ provided
- the underpinnings-for Herculean theorizing that distinguishes
it from Hart's theory of adjudicatibn. Furthermore, -Dworkin
‘thinks that he canijuét assume.that the best deep theory 6?
political morality, resulting from the technique of
reflective equilibrium, is one that is rights based -- but
this is a fundamental issue between Hart and Dwo n.
Dworklﬁ'expllCLtly States that having rlghts as the basis
for a political theory is merely an assumptlon, on pages
176-7 (I.R.S.) | |

But on the Constructive model, at least the

assumption of natural rights is not a meta-

. Physically ambitious one. ® It requires no
- more than the hypothesis that the best
political program, within.the sense of the

model, is one that takes the position of cer-
tain 1ndlv1dual choices as fundamental, and
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‘not properly subordlnated to any goal or duty @
or combination of these. This requires no
“ontology more dubious or controversial than -
any contrary ch01ce of fundamental concepts :
would be and in particular, no more than the
hypothesis of a- fundamental goal that under-
lies the variousg popular utilitarian theories
would require. J»%
" Dworkin is simply begging the ques%igp about whether or
not considering rights as basic is the best politicol
program within the sense gﬁ the constructlve model. If all
the constructlve model calls for is. artlculated consistency,
then Dworkin must give some independent arguments to show
tha%‘a rights-basedideep theory of political moral&ty
Aprovides a more plausiblé account of our political convict-
ions. These arguments mﬁst make some metaphysical commit-
‘ments, namely, an ontology that illustrates that rights
exist antecedently to the Jud1c1al d30151on,.and an .
eglstemology tgit enables Dworkln to say that principles
generated by a .1ghtsabased theory (abstract polltlcal
rights) justify judicial decisions. Dworkln is forced 1ntop v
acceptxng\a nomlnal%st ontology 1n¢order to explaln how
rlghts exist. He cannot take a realist ontology, 51nce
4 he has already rejected the natural model that clalmed that
moral intuitions are clues abou% objectively existing
principlgs of- justice. Dworkin is also forced into taking
a coherentist epistemology in order to back the claim‘thét“
abs%ract political rights can be used toijdstify judicial
decis}ons. Dworkih's‘rejection of.t e e#istence of an Ty
objective political reality rules out fhe'ﬁossib?ii?&'of

principles in his theory corresponding to an actudl state .

° - . . ’ -
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¢ .
of moral affalrs in the wor.d. Consequently, he is
prevented from maklng a correspondedce eplstemology
[“* pworkln ‘must glve an account that involves elements in
:addltlon to the technlque of reflectlve equlllbrlum kln
order to distance his underplnnlngs from Hartian under—
pinnings; for the constructive model does not do this.
Thege‘additional considerations Would show: why a
\Eyégﬁs-based thesis of political morality is more plausible
_ than a goal-based thesis. Dworkin cannot; as he suggests
on page 172 (T.RLSiL support the assumption'of the superior-
ity of the rlghts -based theory by merely illustrating its
power to unite and explaln our polltlcal conv1ctlons -
this move would only beg the ques%;on For this strategy
to be plau81ble[ Dworkin must hawe already supplied a
metaphysical and epistemological foundation which can -
~account for how rights exist and how\abstract rights’justify
- decisions. | Furthermore, Dworkin's cialm that "rlghts -based
theories of polltlcal morality are superlor to goal based
.'theorles"J is true only lf ue accept the Popperian notion -
of a scientific theory. SUch a notion .is metaphysical for
1t presupposes a way to Justlfy assumptlons in theories

(4

that attempt to explaln and glve order to phenomena 1n the

N
\\‘/phys1cal world. This surely under—cuts Dworkln s clalm

that Herculean theor1z1ng haS’underplnnlngs that are meta-

phys1ca11y unambltlous.

¢

Flnally, back to the lem of the constructive
model not fulfilling the criterion of the two-way process
X

Y

=
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of reflectivé equilibrium, namely its inability to explaln
why a theory of justice must flt our 1ntu1t10ns about

justice. This problem is also Solved by arguments indepehd—
ent of the constructive model. Such arguments would perhaps

allow Dworkin to posit certain natural truisms about men .

which would necessitate placing restrictions on a theory's
rejecting cerféin‘fﬁndamental copvictioﬁs, g;ghhxhe‘belief
that "the free use of violence shoyld be festricted".t These
_independent arguments provide conﬁgat for Dworkin's content-

less constructive model, but only at fhe.price of giving up
\

the 'claim that Herculean theorizing has underpinnings that'
g
are, metaphys1cally unambltlous If this suggestion on Nalll

strategy is correct then the Hart/Dworkin’ﬁispute ascends
to yet another level -- the metaph?sical -- where the two
theories of law are played off with one another in the

areﬁa of consiftency regarding ontology.
¥4

LAl

EPILOGUE " :

B

-+

The next generatlon of polemlcs in the Hart/Dworkln'

' dLspute will not take the form of dlrectiy debating whether

or not morallty is part of the crlterlon of legal validity, &

w

or whether or not\aggudlcatlon is carried gut on the basis

of principle or policy. 1In this _work we have seen the

I

evolution of the Hart/Dwonkln dlSpute ascend from a concern
regardlng issues in the realm of philosophy of 1aw (legal

valldlty and legal obllgatlon) to a concern regardlng issues

in eplstemology, phllosophy qf_mlnd, and metaphysics ppoper.

S
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The intention behind illustrating the . asce%t is two-fold.
The first reason was to show that there is no resolutlon

of the- Hart/Dworkln dispute at the level of phllosoohy of’
law ( jurisprudence). Prima facie (at the level of jurisprud-
ence) both theories of law seem consistent and can account
for various legal phenomena; as far as the criteria of
cogency and explanatory power are concerned, the dispute
comes to a'draw The second reason was. to show that the

dispute is foundatlonallzed -on core philosophical concepts,

presyppositions and issues; and furthermore, that the

. "dispyte is won‘by the side who can formulate the more .cogent

philosophical platform to place his legal theoryron;-;'”

In addition to mapping the logical moves that have
to be made bykeither‘side\of the disnute, I have"taken the
task of show;ng that the. phllosophlcal foundatlons of the

C.L. places Hart in a far better p051tlon to defend hls

' theory of law, than Dworkin's work does. This is not to

say that Hart has won, and that, the dispute has come to

an end. Rather, it is to say that the ball 1s now in

Dworkin's court, and that the next generation of Dworkln s

7

follqwers will have to make some advances in areas they may

have thought irrelevant to phllgsophy of law
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