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/" ABSTRACT

///'
-

Cpnstruction of a pipe line cannot simply

v

commgkke at the whimigfrthe{relevant pipe/line“company. h
Instead'afgreat‘deal of forwardhplanning_nas to be carried “

odt and.a‘number of problemé have to be sOlVed.- This

thesis 1s concerned w1th the problems Whlch arise in the

,perlod before consmructlon and in partlcular tnose problems
1nvolved in the obtalnlng of permlséloh to construct the.- //ﬂ\
plpe llnel and in the acqulrlng of land or an 1nterest
thereln for the plpe llne rlght~of—way. Other problems
olscussed relate to . the. varlous types of plpe llnes whloh
are affected by diff erent leglslatlvcvprov151ons, to the
clsasif catlon ol the pipe llne companv S rlght of-hay as -
an lnterestJln land and the protectlon of that 1nterest by

reglstratlon the of and to- the dlfferences between a’e

voluntarv grant of the rlgh} of waJ and an-: exproprlatlon

»o‘order.! Thls theols presents a comparlson of the relevant

‘leglslatlon in tne four western Prov1nces, and ohOWS the-li
;dlfferences, often subgtantlal 1n the procedural and
rg-regulatory prov1olons of the four Prov1nces. The dlfferentd

data requlred by ‘each of thelPrOV1nces when' a companya
,applleiagor a constructlon permlt 1s compared and the . o
valldlty of obJectlons to ?he permlt procedure 1s enamlned.r

$ 3

,Flnally the *he51s con51de%s the prOV151ons of the B

prov1nc1al statutes relaf’ng\tomerroprlatlon.v Alberta and ’ _ .

Coiv

. ) . . . . - )
“ : - . « ’ t N

. . . . * M . . oW

. B ) - B

-, o : B . . . ) .



” -~ - C - . \

Hanitbba have both adopted a new approach to expropriationf}
and compenSation.’ The -new sysfem will be examjned to
fﬁ"“  ©valuate its success in overcoming the probleis whichva£pse

under the‘old Iegislation,’and'to see>Whethér the new
. " legislation has itself brought new problems which fé€uire

-

~solutions.
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The Law is stated as available to medonj36theJune; o
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I. | INTRODUCTION

5 . . . . .
Nl . ’ .

" A. SCOPE OF THE THESIS® .

Before the flrst oil or gas can flow through a

» plpe llnqﬁ a great deal of forward plannlng and work has

.

ito be done. It is not 31mply a matter of constructlng a

plpe llne, pre531ng a bumton and watchlng the substances

flow.v Indeed the procedure before constructlon even beglns
r o -
may present more problems and take a longer tlme than the

constructlon 1tself. It 1s w1th the problems whlch arlse'
’ ¢

in this erlod before cpnstructlon that %hls the31s 1s

..\

prlmarlly concesned._ R ',‘ g T

Throughoum any dlscu551on of the regulatlon of

h‘plpe llne plans and operatlons, one must remember the
-'dlfferent 1nté:§sts that- have to be balanced agalnst each
other = the.lnterests of the pipe llne company, the '
”_1nterests of the'fndlvidual owner.whose land is or w1ll be
l*hffected and the 1nterests of the communlty as a whole.-

'jAll these are 1mportant eleménts to be cons1dered 1n..

«

Vdetermlnlng how the costs and beneflts of plpe llne L

¢ K
r g . ' ' 1

tion' of every. Jurlsdlctlon. “The relevant legislation

"~ in Alberta and Manitoba is The Pipe Line Ac in- Brltlsh‘

- Columbia it is The. Pipe= Iines Act, in Saskatchewan it 1s
. The Pipe Lines Act, ‘and the federal legaslatlon refers
 to"pipeline" as:.a single word. 1In this "thesis, the "
spelling adopted. by Alverta and. Manitoba, viz., "pipe

line”, is-employed;-except where refegence 1s made to a
partlcular/prOV1nce S leglslatlong,when the spelllng :
}favoured by that prov1nce is used. g ‘ S

,J.

*_1;;' K The spelllng of "prpe/line varles W1th the leglsla—_t~:

8
2
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operations’ are. to be Shared and in determinifg the nature

of the leglslatlon and other regulatory measgres which %

will effect thlS proper sharlng. & v

Chapter I outlines the scopé'of tne’tnesis and
identifies the t§pe of pipe line with which the‘thesis is
CCncerned, %low,lineS‘and service\lines, Which‘are‘ownedm,:
by the producer or producers within a glven&field? are
\treated differently»py proviﬁcial legisiation’from‘those

'plpe llnes used to carry oll or gas: long dlstances from the

: produc g}cte/the consumers or reflnerles. It is Wlthgt?959'

latter pipe lines, transm1351on or trunk lines as they'are

callédi'tnatthis»thesis’is'concerned datherlng lines

create fﬁrther problems 51nce 1t 1s sometlmes not clear ‘l,
Uwhether they are to be treated as flow llnes or ‘as trans-

fmlss1on llnes. Flnally in Chapter Iy the 1nterprov1nc1al

L and 1nternat10nal plpe llnes owned by companles Wthh are

| necessarlly federally 1ncorporated recelve brlef treatment.

a

~Th(ese plpe llnes are not- affected\py proVinclalkzeglslatlon

) B
. ‘\
5 .
ST
‘-e)\ oo

V‘2Q-ﬂ"; Flow llnes are used to ;ransport the 011 (or gas)
- from the well-head to the separatory tank or tank

battery, dethrator, ‘scrubbing. plant-and similar. 1nstal—'

.‘ laulOnS. Service Mnes (often 1ncluded in the’

‘legislativé delinitions of flow line -’ gee Alta.; S. 2(5))f

';'~conduct oil, gas or ‘watersto dlopOual podnts or to

RE)

”ﬂ',p01nts where the. substances can be used rn the produclng\ G

"‘operatlons of a well R . N

- ,A‘

'Lr,ZQ;fll Wllllams and Meyers, Aanual of'Oil'and\Eas Terms,

S

(34 eds)y 1971, pp. 475 and #77. In this thesys.the term:rflf

;l"pxoe line™ will be usad to mean a- transmlsslon\llne,‘

a dlstinctlon has to-be ma%s between transm1s51on~llnes
and other types of llne. e , T e R :

v

and the term "transmission line" will only be uséd where



}' % nor controlled by provincial :&thorities, and it-is not .

t ) proposed to examine them in any details - |

N Chapten*II examines the requirementfin‘all four

ivof the western prov1nces that ‘a permlt or certlflcate ‘be.
obtalned before plpe llne constructlon,,may begln. Ittcan
be‘seen that the condltlons which must be met-and ‘the data.'
which must be p10v1ded differ from prov1nce to province. . ;5
In some cases these differences recult in ‘the om1551on of |
benef1c1al prov151ons and a‘lack of 1nformatlon to the ‘—
landowner affected by the proposed plpe line. 'The‘najor

objection. to the permit procedure 1s the arbltrary manner :

vln whlch it 1is carrled out. . Chapter II also examines the

e 'vtl. ValldltJ of thlS obJectlon ln the llght of the essentlally
- "polltlcal,nature of .the dec;slon;to grant or refuse.ah ™
opermite - TN T e T
' Once the constructlon permlt is granted,lthe-: . ..h'

landowner'v rlghts, untll recently1 ﬁave been-restrlcted to,

a\rlght to compensatlon for the land taken., Chapter III

e

\

!
examlnes the Jud1c1al declslons on the landowner S rlght to*'

-

E I

obaect to the locatlon of the plpe llne and the 1mportant ‘,;~:.

AN

effect oi recent leglslatlon in Alberta on thls rlght. ;ﬁ'féfi“

leferent leglslatlon 1n the other three gestern prov1nces

--

. 5 o
glves varjlng\degrees of protectlon to the landfwner-s TR N

rlghts 1n those prov' ‘adcomparlson of thls legls-

I >

-

latlon 1s made.

ot "
[

Even before the‘ ermit’ as been granted thef
;«9 : - » .
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.\

te and may purchase the rightSrof-uay that will
Should exproprlatlon of ‘a right- og-way be

f:he company is not allowed to commence expropria-

tion anpeed\ g, Untll a constructlon permlt has been |

N%t only are the procedures followed 1n obtaining

gt

a volunta <ﬁgfant entlrely dlfferent from those followed

“when cxprogélatlng, but there are several dlfferent

conseguenceé~whlch may ensue depend&ng on the method used

"to acqnlre tﬁe Dlght ~of-way. These dlfferent consequences)

i

‘ are examlned_}n Chapter IV. 1In addition, here the‘rlght—

of-way is -acquired w1thout resort to exproprlatlon, the

progection of that interest under The Land Titles Act may

in ¢ rtaln cases depend on tte legal nature of a pipe llne

rlght nf way Whether a plp° llne right- of-way is a

recognl&ed lnteleet in land is stlll openfto some doubt 1n

. Albelta and Saskatchewan, and. Chapter IV examlnes the legal

,_ature of such a rlght.

At thls p01nt of the thesis it w1ll be aSsumed

that a voluntary sale of the right-of- way cannot be

negotlated and that exproprlatlon 15 requlred. The
relevant Act ,1n Western Canada show a varlety of approaches
to exproprlatlon. Alberta and” Manltoba ‘have recenti'fqp
enacted completely new leglslatlon which introduced new
procedures to bexfollowed and new concepts of compensatlon.v

Brltlsh Columbla, on. the -other hand ‘has anthuated

,/\

exproprlatlon prev151ons whlch afford llttle protectlon to

the landowner and are of stlllless use in determlnlng the B

.

o
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\‘ . i . & : /
pr1n01ples on which compensatlon is to be based /ﬁ%e “

‘ Ly

'legeslatlon in Saekatohewan falls somewhere in between the

two extremes, as it has some new- stjle prov151ons superim- ‘~}A
posedapn legislation that was slmllar to that of Egatlsh 5

»Columbfax . T ‘ ‘ _ A' e

| - In oohsiderinm the expropriation legislatiohT
‘attentlon {8 directed to two separate aspectsi first, the
' e\proprlatlon itself (Chapter V)jaag seoondly, the

~ compensation for the land taken" (Chapter Vg). _BecauSe of

thef;andamehtal‘differenoes bdtween the old and new ' /&

approaohes to expropriation, compa;ison in any detaii would ~

| be‘meaningless. Instead the approaohes are examined

separately and major differenoes betwéen the approaches'are

-drawn from'this examinatioh. As.wEll'as d{scussihg'the

~\marked effect that the new leglslatlon has had on expropria-.
tlon prlnolples andvprocedures spe01al attentlon is pald

:to the problems that have occured under 51m11ar legislation -
in other prov1nces and to the ant1c1pated Success (or | |

, farlure) of the leglslatlon of the four westerh prov1hcesh”

1n overcomlng such problems. * _ : - »

Chapter 'V, deallng W1th the exproprlatlon _ij;

qo

, 1tse1f4 1ooks at the advantages to the'landowner of the new
B 1eglslatlon, espe01ally in. relatlon 10 thé notlc ‘glven to
thlm ooncernlng a proposed exproprlagaon hls opportunlty ‘
'to obJeot to the exproprlatlon and to request a@plnqulry

ilnto the proposed scheme and hlS ablllty to. retaln

v-possess;on of the Tand until the exproprlatlon is offlclally ’

~



f' ' | I 0
/| approved. Chapter VI dis cusses the new pr1nc1ples of ‘
/” ) .

/ compensation,;the guidelines established for the asse'ssment
! of the compensation payable and the additional Payments by
the pipe line companies in the form'offcosts,~legal,and |

other fees, and interest.

! . I Flnally, Chapter VII con51dero the whole -

\

subject of plpe lines 1n fcrmc/of the buccesg or fallure

/
i

- of the leglslatlon in“its ab&empt to balance the confllctlng

needs of the pipe line companles, the 1nd1v1dual landowners
)

. v*’ /
«,fand the communlty at large. The maJor problems encountered
1n the couroe of the the51s are summarlzed and con51dera—

tion 1is grven to proposals and poss;ble solutions to these
Vo . N 4 ’ i
A\ » : :
e B. DzZIINITION OF PIPE LINE - , \
~ | A

1. Flow Lines and Service Lines

*

problems.

Sectlon 2 (?1) of The Plpe Line Act of Alberta“~

'reads as follows

"Pipe line means a flow line, gas Iine,
01l line, mineral line or secondary-line
or a distribution.line or prévate_llne

w1th1n the meanlng of Part 47

-

4, R.S. A. 1970, c. 275

5. It should be noted that each type of ‘line 1ncludes‘
» .- installations connected therewith. The Acts of the.
other Prov1noes also- include connected installations.

o (8
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With so many different types of pipe line existing\ it ie
important to identify those types of.pipe line, zig., those
included in the term "transmiSsion line", with which this
thesis 1s concerned. {Flow 1ines, distribution lines and
private llnes will he dealt with brlefly but only to show
thatsf'they are for- the most part treated separately from’
‘tranam¢uolOﬂ llneo by the prov1n01al otatutes. _ )
- IntAlberta,\s. S5 of The Pipe Line Act prohibits gf
the constructlon of a ég;\¥%233 0oil llne or secondary line ‘f
unless the company is th?ri01de€30f a permit. Sectlon 39 N
- makes this requirement applicable to a dlstrlbutiondline'
and a private line,{as defined in s. 38).. Only a flow line
is exempted'from'%he provisions of The_Pipe‘Lineont and
- this exemption is effected in a circuitous manner hy S. 10(&)
and's. 15 ‘'of the Act. Section 10(4) states that a company
| propoqéng to conotruot a flow llne 1is deemed a permlttee,

whlle S. 13 states that the deemed permlttee of a flow llne

is deemed-to-be the holder of a llcence§ Accord1ng‘§§ e =

6. Sectlon 2(3) of The Pipe Line Act deflnes "flow
line" as follows: - _ : S
" "flow line" means a pipe for L e ’ : e
(1) the transmission of o0il from a well to a tank -
~_or tank battery, or -
(ii)the transmission of - water obtalned from 011 or
gas. for disposal to other than an underground
formation, or )
(111) the traasmission of gas or water to be used
~in the drilling or operatlng of one well,
and includes installations in connectidn therew1th
1581nce the operator of the flow line will have already
obfained . a licence for the well under the 0il and Gas
 Conservation Act, R.S.A. 1970, ¢.267, a further permit
/- or licence under The Pipe L1ne Act would be superfluous.
“ Accordingly -the operator 1is deemed “to be a holder of a-
'_permlt and licence. : .



o

» . : .
ss. 41(d) and 42(1), expropriation and compensation proce-/\\‘

dures for all lines except glow lines are gouerned;o§ﬁlﬁe
?ypropriation Act? Where land has to'oe'expropriated for

a flow line, the company has a choice of expropriation -
procedures.‘vlt can elthervfollow Se 41(b) of ;he Pipe Line-
act and apply to the‘Surface Rights BOard}for,a right of
entry order under The Surface Rights Act? or it can follow .
s. 4L1(d) or s. ¥2(1) and apply to eXpropriate the'interest
under The Fxpropriatlon Act. The oomparative speed ofithe
procedure under The Surface Rights Act will almost 1nvaria-

e

bly dictate that proceedlngs be taken under: that Act
9

wherever possible? | ' o N
' s

AN
r 10
:confu51ng. _ ectlon 2 of The Plpe llnes Act deiines

<separately ‘the words “plpe llne“ "company p1pe llne" and

' 11
'”flow llne" ‘ From these separate deflnltlons one must

-

a 7.., : : S}A@()?lﬂ C.27.;

. 8: Wl‘ S A. 1972, c91 g ‘ - _,. l_ : ".“ -
‘--9.‘"A Where a proposed flow line 1s on land that i% owned

by someone other than the owner of the land on which (X\_f;,

. the well is situated, The Surface Rights-Board prefers
-expropriation proceedlngs to be- undertaken. Where the
) prop0°ed T¥ow line is on the property on which the:well
is located an appllcatlon for a rlght of-entry order
s preferred. , ‘

10, B R.S.B.C. 1960 Ce 28% 'f-"{“?_p.,f”x"’”

11,  Sectidn 2 (1) of ‘The Pipe- llnes Act deflnes the-
various pes pipe line.as follows:

, “companv prpe -line" or “"line" means a\plpe line
for the transportatlon of oil, gas, solids, or
water that a company under .this Act is guthorized
to construct or operate,.and includes all ... works -

- In British Columbla, the leglslatlon is somewhatuc

s

&



presumably 1nfer that company plpe llnes (transm1581on

llnes) are to be treated dlfferently from flow~11nes.

However, the deflnltlon of "pipe- llne" 1ncludes both company

plpe llnes and flow-llnes, and the subsequent 1ndlscr1m1nate

<D

usage of plpe -line" 'and company plpe llne" ‘causes further e

1nterpretatlon problems.2 Section 17 of¢ The Plpe llnes Act

»prov1des for the approprlatlon of land requlred for a plpe-*
\vllne, ‘and, under S 17(5), compensatlon 1s=to be assessed
accordlng to the relevant prov151ons of The Rallway Act?5

- Flow- llnes, however, are treated separately by-s. 17(4)
: R R A P S

s

continuespfrom'last page

o, Compare s. 10(1) with' s. 10(2), s.‘12(1} and (6)

A w1th s.v12(2) and note s. 25 (1) and ( ) =
__\1;3.*5? R.S.B.C. '1960, cu 599
AR . | .

,:;)- “’ .
c

'conneoted thereWith;”

. "flow-llne" means a plpe llfe serv'ng to 1ntercon~i~
‘nect wciineads with separato
tors, field" stoxage tanks, or.

N ld storage =
: batterles,. :

S

‘ ipe-line" means a contlnuous condult between two\
‘geog rapnlcal locations. through which o0il or gas or .-
,-zsollds 1s transportod under, pressure, and includes
“a’‘company pipe-line, ‘agll gatherlng and flow—llnes L
used in;oil -and pas fields for the. transm1551on of
~0il and as,” all water 1n)ectlon pipe-lines or
‘_other pipexlines ‘used to transmit water- at’ worklng-‘
pressures ix _excess 0of five hundred pounds per

.’square. inch in o?; and ‘gas fields, all transmlsslon-f

~1lin€s used to transmit gas at working-pressures in

"ﬂﬂy‘b:-b,eXLeSo of one “hundred pounds -per squate inch, gauge,

14

from. a compapy pipe-line to.the distribution system- -

of a publlc ut:llty or a- gas utlllty, but shall not-
“include piping used in a gas. dlstrlbutlon—maln as.
: deilned in ‘the Gas Aot w : S

. .“

» tfcaters, dehydra- .

‘.v



‘which States: : o i

\"left'

‘sPlpe Llne Act

. o - | o , . ‘ - 19

Part III og The Petroleum and Natural Gas .
Act, 1965," in so far as its. provisions

are not inconsistent with this Act,
~applies to flow-lines and necessary works o
and $hdertakings connected therewith.

. -Section 19(4)‘of“The fétgoleum and Natural Gas Acft provides

the‘factors to‘be taken nto cons1deratlon by the Medlatlon

and Arbltratlon Board when determlnlng the amount to be

Vpald to an owner whose lands are” entered and used for the'
}development and productlon of 011 or. gas. leferent |

e consfdératlons apply 1n respect of these Operatlons and
" they are grOperly dealt w1th 1n a’ separate Act." Accordlngly,

“whlle The Plpe 11nes ACt does not make any express dlfferen— B

t,tl tlon between company“%}pe llnes and flow-llnes, one 1s.->“bff-

[
o rnfer from ss. 17(5) and (4) and from S. 2 that

flow llnes are to be treated separately from company p1pe—’5ﬂsy
i | :

In Manltoba,,The Plpe Llne Aet,]5 and The Gas"

16 deal w1th plpe llnes for 01f and gas

2“respect1ve1y., Sectlon 2 of The Plpe Llne Act expressly
rlexcludes flow llnes from the deflnltlon of plpe llne, so _'v'w"

,that -a permlt is not requlred for constructlon or- operatlon

°

"of flow 11nes. The Gas P;pe Llne Act dlfferentlates

a

‘,314 S B. C 196), c. 55 'The Petroleum ‘and. Natural Gas

ACt Amendment ‘dct, S.B.C. 1974, ¢, 61, repealed Part III
“and substituted a new Part III, effective 1st July 1974.
Flow lines are no longer rvnressly mcntloned but seem.
~to be included in the purposes for which the use of the e
land may be granted see for 1nstance S 18(1) o

15 “ R S M. 1970, c.,P70.»

_1‘6. :‘R.s. . 1970, 0. G500 - S

s



g

betWeen gas pipe lines and gas transmission linesj7'and

sets out dlfferent.appllcatlon procedures for each. The

deflnltlon of a gas pdpe line seems to include pipe llnen

used in connection’ wlth drllllng and‘productlon operations
and.where,applicable;'pipe line»uhich'is part of a e
gdﬂZhe

dlstrlbutlon system. These lines‘are‘not subject

: same requlrenents under Part II as gas transm1s510n llnes: .
| Sasxatchewan s' Plpe Llnes Act18 exempts flow
llnes, serv1ce llnes and gatherlng llnes from the appllca-vf:
txon of the Act 9 Before 1968 a company requlrlng an
‘easement for one of these llnes had no power to exproprlate _h
the land in the absence of the owner S permlsslon but had ‘

w0
to apply to the Mlnlster of Mlneral Resources for an orderr*)

T occlarlng that Part II of The Plpe Llnes Act applled 1n L

P

that partlcular case.d TH1° problem has now bccn o‘ercome,oc

' as far as flow llnes an_ serv1ce llnes are concerned

Y

o Part IV of The Surfaie_R" hts Acqulsltlon and Compensatlon

¥

20 Although‘there lq no clear statement 1n The Plpe;_,'ﬁ

2 Act.

- .-

7. See u'2 Gas Plpe Llne Ac! Gas transm1551on llnesv;;'
L are ga plpe lines ‘which have been‘spec1ally deslgnated
by the Public Utilities: Board under. s._l} .Section 13 -
- thus permits control by the Minister of Public Utllltles
" and the Public Utilities Board of the construction and
. operatlon of transmlsslon lines, while flow llnes, '
" 'service lines or distribution lines which are not: e
- ‘designated under s. 13 are not subgect to all the P
“qrequlrements of Part II of the Act. : o —

.

a8, R.s.se 1965, c.. 415- o "
519,_»;v41b1d., Se. 26(1) A
2055 1968 c. 73.» o e



'f}r~gather1ng llnes (or secondary llnes as they are called 1n 8

-

4 Llnes Act to the effect that flow lines and service llnes
. b
__come under The - Surface Rights ACQUlSltlon and. Compensation

_ﬂﬁct, thls Wwas obv1ously the 1ntent10n of the leglslature.

A brief perusal of The Surface nghts Acqu1s1tron and Com-
pensatlon Act conflrms that fact, and, since the provisions’

of the latter tatute prevall 1n the case of confllct with

The Pipe Llnes Act'?1 the vag,uenesu of The Plpe L1nes Act 1s"f fﬁ
7of llttle concern at thls p01nt but will be examlned below22 )
| As far as flow llnes and serv1ce llnes are concerned The o

' r'ourface nghts Acqulsltlon and Compensatlon Act prov1des a

-

y ,complete procedure for the exproprlatlon/of the requlred

‘1nterest and the assessment of compensatlon.

- . . . ST ~ P

N

. 2. Gathering Lines -~

In Alberta,,Brltlsh Columbla and Saskatchewan,

"

'the Alberta Plpe Llne Act) are dlstlngulshed from other

i

”011 or ga w1th1n a glven fleld or aﬂba. Are they to og

1

‘consldered as transm1531on llnesi? Thls questlon arose'

‘ffcln Saskatchewan in Producers Plnellne V. Vllcu‘?3 where .

‘?gaj;," “ourface nghts Acqulsmtlon and Compen%atlon Act, S'e
tf‘22.),, See Chapters IV V and VI j
SR [1971] 2 W.W. R 566. )

-

L__type 'of flow llne. Ba81cally, thelr purpose 'is to collect 1

)

‘,treated in the same manner as flow llnes or are they to belk"“.h"



1;,‘
P

counsel for the landowner zalsed a prer}mlnary objection
that the pipe llne that had been 1a d was a gatherlng llne
‘rather Lhan a transm1351on llne, and that accoydingly The
Surface nghts Acqulsltlon and Compensatlon Act (which at

- the tlme of trial (1968) was pa551ng through the Saskatéhe—

.wan leglslature} and not The Plpe Llnes Act was properly

appllcable in respect of compensatlon. Rutherford D. C J

‘/1\-\'

looked at the defrnltlon of "flow llne" in The Surhace @i'A

« nghts Acqulsltlon and Compensatlon Act 4 ¥
"Flow -line" means a pipe or condult 'of pipes

- used for the transportatlon ‘gatliering, or’

conduct of a mineral from-a-well head to a
separator;, |treater, dehiydrator, tank or tank
batterj ‘or surface reserv01r. B

N
\.

iVJai : 5 ‘

;Hls Honour was of the oplnlon that gatherlng lines were

1ncluded in thls deflnxtlon and were therefore subgect to '_7“'
'The burface Rl"ht° Acqulsltlon and Compensatlon Act 22 Wlth

Y

. the greatest respect for HlS Honour s Oplnlon, 1t 1s

[._Submltted that the plpe'}.._u ed vee fordthe oo gatherlng

'a,;.ﬂ_referred to *in . s E(c) ofﬁihe Surface nghts AcqulSltlQn i -
iand Compensarlon Act 1s not the iame tYPevof'PiPe~liné,aS,Li“ N

cﬁa gatherlng llne" ‘as deflned by The Plpe'Lines'Act26'toiffﬂ
- mean "a plpe llne used for the collectlonuof 011 or gas |

'w1th1n a fleld as deflned 1n The 011 and Gas Conservatlonf7

l

o Aot? | Wllllams and MeJers 7 deflne "flow llnes ,ah* plpe

£ 26.", R.S. s.,1965, c. 415,~.-L(d)

2 8.5, 1968, ¢.73, 5.2(c)s
25.0 5 [1972] 2 W.W.R. 366, 368.

| d} 27?f* Manual of 011 and Gas Terms, 5d 3451/12971)’ /RTINS

'vo

ad
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lines from a flowing well to a storage tank" and gite the Q
exardple of s.2(c) ofvThe Surface Rights Acquisitddn and

Compensation Act. This term'does—not include gatherlng

| iines",whlch are deflned by the learned ‘authors as plpes

used ‘to transport o1l or gas from the lease to the main
pipe llne in the area"<
‘ If, as is submltted, gatherlnb llnes, as )
deflned by s.2(d) of The Pipe Llnes Act, are not 1ncluded |
in the definition of flow lines in s.2(c) of The Surface

\/\
nghts Acqulsltlon and Compensatlon Act then S. 26(1)'0f

28 . T . N

‘The Pipe- Llnes Act is Stlll appllcable to gatherlng 11nes.,_ -

Sectlon 26 (1) states T s,w
 This Act [?xcept certain sections that are
.- not relevanﬁ] does not apply with respect ,
~to flow lines, service lines, and gathering e
llnes and real” prooerty requlred therefor.‘; o
The result of thls sectlon is that a company that flnds 1t
cannot negotlate the purchase of land for 1ts gatherlng ’
llne cannot eyproprld?e the 1nterest 81nce the exproprlatlon
prOV131ons of the Act do not apply. The only solutlon 1s

for the company “to aoply to the Mlnlster of Mlneral

Resources under S 26 (2) for an order declarlng that Part

| II of the Act (g1v1ng power to exproprlate) shall apply to_

S e

e o P
' 28. - Ibid., at 197.

the company. Thls sub—;ectlon recelved heaVy crltlclsm from

¢

Judge J. E Frlesen 1n h1° Royal Comm1551on Report on ;df”

_ Surfaoe ngh*s and Plpellne Easements 'T,f:h"-;‘”f'j'

To grant power to a - publlc fflClal to d;d
determlnc when a portlon of 'a statute '
: s e R

e . Ll
" S .
S
! .



'SurfacevRights Acquisition and Cémpenﬁ%tion Act?o do€® not

‘appear to have been put into éffect by,reason simﬁly of

‘v itranom1gs1on llne we?
[:The Plpe Llnegwfcti

,tlon permlt.,

shou}p cease to apply to a giver set of
circumstances, or when that statulbe should
3 .be held to apply or bhe ordered to apply,
Y o places the owner in a position of uncertalnty
| and confusiong9d :

4

It is most regrettable that the intention of the

_ . . o ,
legislature,.viz, to bring gathering lines under The -

\

poor draftmanshlp. ¢

It seems however that the practlce 1n Saskatche—

wan is to treat gatherlng llnes as flow llnes and to omelt

to the JurlsdlctLOn o{.th Board of Arbltrqtlon under The

to. be seen whether the valldlty of this practlce will be

"challqued. Ag the leglslatlan atanda@at present,’a  o
'gathexlng llne is nelther a. flow llne and subaect to the

 Surface nghtg Acqulsltlon and Compensatlon Act nor a

"*conform

jo the obta'f;

vjommented on thlS state of

Judge,

L 2 . . A

e 30;4b'1 See foﬂ 1nsta¥

 affa1rs L : ‘lf
‘ B Thefe aré’no‘x jéﬁibﬁs ;éépéépiﬂgfgpéhiliﬁé;_"
* 29;_ ” ‘Repd£t 6f  fél Commlssio;Aon Surface nghts

:oand! Plpelln/ ts; c. 7 at p. 8.

,,-p’

'Proceeding of 1he*Saukatchewan Legléiatxve Assembly,

L] . B ?l ;
a“

1€

; Surface nghts ACQUloltlon aﬂ&\Compensatlon Act. It remains

“the prov1510ns "of _J A

ng. of a construc-

the. OfflClal Rep@?t on Debates andf_."'“

‘,__;._4972 at’ 17, 891 895._' e o P

2. Report of uhe Royal Commlsqlon on - Surface nghts(

~and Plpe71ne Edgements, Ce 5 at p 5

¥ i /,. - : - . - ‘| . N .

RN



’f’waﬁidoeo not inmlude gathering lines. In addition, the(

. ] _ .
~and the owners are left to make tie best '
arrangement they can, and if the; fail

the operator applies for and usuidlly
obtains an order bringing them within

the Act and he then enters and_éonstructs
them wherc he pleaues, and, abandons them '
as -he sees -fit. -~ -

5

f‘nither the ineguoion of bathering lines in The Surface

\

nghtu Acquiortion and. Compennation Act or the claOSifying

of~them as transtSSion‘line would solve this problem and
\
,prOVlde super iSion of _the propoeed line and the land to

~

be taken tler for. ' g
| a o “ N ) |
In| Alberta, a "seco dary‘line" is by definition

?2 and a conpany pro osing to bUlld one

not a flow lin -

must follow the \same procedure as must \be followed_ﬁor a - \\

gas or Oil(tran iss ion)line. Aecordingl 5 the use of the

"transmiosion line" when-

{4

term pipe line 0 \efepring to-
v pipe anCS in Albczta Wiil inelude a eecondary line.pf;'

. In Brltlgh Columbia the definition of "f‘ow—line" N

which is very Similar Lo the definition in 5. 2(c) of The

euurface nghto Acquioition and Compenuation Act of oaskatch -

'definition of pipe line"35 which distinguishes between a -
'”~conpany pipe line and a gathering line, seems to. indicate '

’ that a- gathering line is not a company pipe line.'vOnce
0
again the gituation occur° where the gathering line 13;_

’;_neither a flow line fsubJPCt to the right of entry and ;i\x

\\

‘:ﬂ,";v‘52;"';‘}ZV"_,"‘Pipev_Line -,A'ct s.h(ze) ey

'*:,35.[“e“;see:n;£11; r'upra\. =
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Natural Gas Actanof}a company pipe-line subjéct to ﬁhe
‘control and administration of the Mlnlster of Transport and.
Communloatlons.
Having outlined the diffe‘ren’t .Qc.at;utory;
approaches to flow ldneSJandfgathering,}ines, it is proposed
‘,fo leave these special purpose pipe lines :and to concentrate '
7, o don transmiSSion lines uhioh.are.simply usedifor:the | |

. . . . . '
- transportation of oil,.%as and other associated products.

3. Pipe Lines_owned by.Federal»Companies,

e

~ .

e' L d ‘k Sectlon 2 of The Natlonal Energy Board Actz‘4 ,

.awff”{ N defines plpellne | as "a llne for the transm1551on of gas
af 011 connectlng a prov1nce “with any other or otths of.

’rthe prov1nces, or extendlng beyond the llmltS of &’ o

. prov1nce ....9 Accordlngly, once a plpe llne is contempla—

‘ ted that will: extend beyond the- boundary of a 31ngle

}\§' jhprov1nce, the constructlon and operatlon of that p1pe llnev‘

::\Q lcome under the control of the Natlonal Energy Board

A prellmlnary requlrement 1s establlshed by

' s, 25 of the Act._ Only a company (as deflned 1n 5..'2) may B

s construct or operate an 1nterprOV1n01al or 1nternatlonal

KA T &

"plpe llne. Sectlon 2 deflnes company ‘as a person hav1ng:

B

\77 :iﬁ‘v; authorlty under a Spe01a1 Act to construot or operate

;plpellnes".' Thls authorlty under a: Spe01al Act was‘usuallyﬂ;fuff}

5
foy

\',obtalned, 1n accordance w1th S. 2 of The Natlonal Energy

._X.. e e 1ﬁ}wwi,_

-

34  R.S.C. 1970, c.N-6, as amended by R.S.C. 1970, .
¢%.10(1st Supp. ), Ca 27 (1st Supp ), c. 10 (2nd Supp ), SR
S. C‘ 1973 74 L .
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Boarﬁ Act by.means of an Act bf the Federal Parliament

that authorlzed "a person named in the Act to construct

» ‘)\':,4"
g

or operate a plpe llne or that 1s enacted w1th special

reference to ‘a plpe line that a person is by such an Act

¥

authorlzed te construct or operate" Nowadays, for poll- o
Atlcal reasons, it 1s becomlng more common for a company to

'he incorporated,pursuant to 1etters1patent under s. 51

of The Canada Corporations Act?? ~-and such letters

i =patent constltute the requisite "authorlty under a Spe01a1

.;‘Actll

6. - o

However numerous. further requlrements'must be

" met before this company can begln construction of Lts

;“‘9,

o proposed plpe llne. Under s. 27, no construction-may be

L

commenced untll certlflcate of public convenlence and

f nece351ty hge bee \granted by the Watlonal Energy Board,

Once this certlflc te has been 1ssued the company must

submlt ‘to the Boar for 1ts approval a plan, proflle and

'; book,gf reference og‘fhe prpe llne and must flle the

approved documents 1n the Land Tltles Offlces of the
‘dlstrlcts through which the plq{/ilne will passe Further-

#
more, under So 26, the company chnnot operate the plpe line

’ &,
g ;untll the Board has glven leave to open the line under Se 58

4

35, R.S.C. 1970 c.C—,.2, as'axﬁendédby“‘a’,,s-oc. 1970, .10
(1st Supp Yy 5930 v : - o
56. -+ -0One ef%mple of such a company ig Wascana PlpeQLlnes

Ltde..which. appr Pied in April 1972 for permission to
construct agpipe line., The National Energy Board

- commented thdt the application by a private comp w3
'unusual but quite proper since Wascana was a company

w1th1n the meanlng of the" Acto ' e

\ N

a .

S

)
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Finally, if the pi;;\lfﬁé*is\to\ggxysed in the export of

—_—
1mport of oil or gas or asooc1a+ed substa\bes, an export.

or

-~

import licence must be- obtalned from the Boardy7

~ -

\
Federal.leglslatlon not only oontrols the

y - - I. ’ N . ’ :. k-v‘- /’ 3 ‘,' - . ' . ‘
construction and operation o{ interprovincial or,internatio-

)

nal pipe lines, but also controls the expropriation of land

for these pipe lines and'tné‘compensation-ﬁo be paid for

~ the rights-of- way that aré taken. Section 73 and 74 of

The NaﬁTonal\Enkggy Board Act state the extent of., land that

may be exproprlated, and Se 75 1nc01porates the exproprla-

-

tdon prov1olons ~of The Railway Act

cprocedure to be followed and the manner in whlch the

58 whlch prov1de . the

4

compenoatlon is to be assessed. The Federal Railway Act .

boars strong 51mlidr1ty to The Rallway Act of Brltlsh

Lolumbla?9 and both Act fall to provade any guldellnef to

40

.assist the arbltrator 1n determlnlng compensatlon.

However, as to compensatlon payable 1n reopeot of’ mlnes and

mlncralo qﬁfected by ‘the plpg\lifc rlght of-ggi4,hh£~
heiiiihtutil

de0151on of Crou'c heo1 Pa S Coal Co. v, Alberta Natural

Gas'

e lhd
7 s !>

41

37..
38,

29.

) 40"“

f Vaolonal Fnergy Board Act, s5.81. ,
R.S.C. 1970, ¢. R-2, ss. 145 184 and 186. .
R.5.B.C. 1960, ¢.329. | |
Compﬁfe 5.161(2) of,Lﬁf/federal Rallway Act with

LS. )6(1) of the British Columbia Railway Act. Both .

41. s

Acts simply state that compensation shall be debermlned\
in such a way as the arbitvrator deems best.

.

)

h&u restrlcted the Jurlsdlctlod of the Natlonal Energy
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Board over the determlnatlon of compensatlon to those mines

and mlnerals lying w1th1n 40 yards, ‘of the plpe line in

\\bedance with é;?O (1) of The Natlonal Energy Board Actae '

For reasons of space this thesis will not
exaﬁihe further the federal legislation relating to cons-
truction of pipe .lines and expropriation‘of land, but will
confine‘itseif tO'provincial legislation in the four

western prov1nces and the effect of that leglslatlon on

1ntraprov1n01al pipe llnes. s . )
J
) ‘\
pu— {
S~ )
42, See ‘also Dome Potroleums Ltd. v, Syan Swanson”

‘Holdings Ltd. [19/7] 2 W.W.X. 506, 542y as to the

inability of provincial . legislation to authorize an

f‘ expropriation which will affect a right-of-way owned
by a federally 1ncoxporated company.




II.  CONSTRUCTION PERMITS
* In all four western prov1nces, a pipe line.
company must obtaln a construction permlt or certlflcate

I

before it can begin construction of any part of a pipe
llne.' Table 1 (overleaf) makes a comparatlve analy31s of
the stat tory and regulatory prov151ons in Alberta, British
'Columbla, Manltoba and Saskatchewan. Much of the leglsla—
tion"is 51m11ar and sometimes 1dent1cal in all four
provinces, and eomment_ls not requlred on many of thé”‘
'provisions. Some ofothe sections, however,‘do’warrant

closer examlnatlon. These have been numbered_ln@Table 1

and will be separately dlscussed below. S ~

A

A. THE PERMIT PROCEDURE - POINTS 1 TO 9 IN TABLE 1

-j;y;>\Jﬁgadtoba'Statutes

/

It should be noted that Manltoba not only has
'separate Acts deallng with 0il (The Pipe Line Act, R.S.M.
1970 Ce P 70) ‘and w1th gas (The Gas Plpe Llne Act, R S.M.
131970 Ce G 50), but also dlfferentrates between ‘gas plpe llnes
h as deflned 1n s. 2(1)(d) and gas’ transmlss1on llnes as»'t
de51gnated by the Public btllltles Board under Sa 13.“'
Totally dlfferent proceduresAand methods of authorlzatron _b
of constructlon and operatlon of the plpe lrneS‘are adopted
'dependlng on the de31gnatlon of the plpe 11ne by the Board.

o

-For the purposes of comparlson w1th The Plpe Llne Act and
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‘TABLE 1 .

!
l e
I

MANITOBA (GAS )-1'

SASKATCHEWAN

ALBERTA

" Plpe Line Act i
L R.S.AL10T0, L 275

Felevant Statute .

t

Arendnent s ! S.A, 1971,c. n:
©S.A, 1972,¢.91

Hegowiations

Alta.Req.198/58

i

to Regs. [

Lent yho Actiarity] Energy Kesourtes

Conservation .84,

ermat reguire ! taor

Vonstruction T K

vontents-or . ¢ Forme !
1t lon = ! ”

Ly ofiles s
reoterence
ir s of Appiivation

ethoer Ministers 4

2 Notice ot Appllcut‘ié‘n S.

.
Circumstandes which |
i

" 9663

- Cs.133)

PRI K34

- {BRITISH COLUMBIA
+

Pipe-lines Act
RSBC 1960,c..284

5.B.C.1961,c.46:
1965,c.35; 1967,
c.33: 1972,c.43:
1973.c.112

B.C.Reg.451/59

106767
;- - \
Minister desig-

. nated iTransport
. & CommunicAtions

s.1l(a)[cert-
1ficate]

8,11 br:s.131R. 4

; & ;
1ster sl.?]t - = 5.12{4)
Cceneader, 0 - . ) 1
\ ) . SN ..
Advive ‘avallable '.% '
? " 5. 9101 5.12143(a), b)icy
“ontroliing authorxt)1 HRAL s-1214ia) ‘b.’ ted
i R
Hearinae b Reard ! - i -
Need Tor Calbiinet : * :
. ¢ - Is.s
approvyl .of perrit ! '
o i R
Srarting. Refusal N 59
Ctopeermit : v T
. . e )
l.n_u’Lsxr:n of authority . l'.’ ¢ - _12 .
final i ' S
P . oo i
; i1pe Liane Crossinags . 24,25 )l B | syt :
hi Poas) . .
wr-Binhwaye 2o Srofecdess :5.31 &6 BB
S B A Q

Hebd for Minpsterdalo o . ;
s 241 Minister off

Approval L7

|
Local !
Authoraty

5.31: Minister

& Transpory of Trmybﬁlt.

S~ UAmmUALTATiONS

£

MANITOBA (OIL)

Pipe Line Act
R,S.M.1970,c.P70

LN
-

Minister of
Mines & Natural
Resournces

1s.6(3)

185.7

5.8 L

‘s;’LO‘

5.10(2)

5.10(2)

s4.13,1603)

s 13:"Minister of
Highways

Gas Pipe Line Acyt
R.5.M.1920,c.G50

S.M. 1971,c.8B2

55024, 27(6)

£.24{1): Ministed
of. Highways

Pipe Lines Act
R.5:5.1965,c.41)

S.S. 1972, c.89

Man.Reg.210/72: |0.C. 1184755
134/73 . .
0,C. 1735763
Minlater ot Minister of “
Mines & Natural Mineral Resources
Resources hd '
s. 14 s. 7
s 15 i's.901): R.4
. :
- R. 18
.
s.15(3) B
5.16 .
s.17
s.18 L 5.12 -
- v :
- s.36 & -
s.19 . -
. . %
lsi19q2), 5.1301)
- N B
8,192} s.137(2) .
.

8:16; R. 4(2)1h)
s’16: Ministerof
Hwys & Transport

R.412) (b) :Relev-
ant, Municipality

tinns of s 2€-1lrrigation 1 s.31 - Man.Reg.210/72 -
farit used 5.27 River ‘Stread . o
B §.30 Mines E 5.48 M1ines !
; CR.T.Fipe ines i
Activities allowed' | R i o
.prior to permit:i- ' L : S . ar S .
St2rrar:R.3 i s.12102)- 5.6(4) 5.15(4) 5.8
B3 Dinis sl sa1242) $.6(4) s.15(4) 5.8
N ,v l ) . & ’
ents tc Permit) - / ’ . . .
voAathopity . s 9124 ssi12(6), 14 s.12 5.23 §.15
“llencots appilcation ss.11,12; Ruﬁ_l—)- . 55,1:5, 16, s.11 s.22 8s.14,27: R.S
3 . : N . _ '
S - iranting A:E': 9. 14,15 o ]'5-37 [Leave. of |s.19(1),{8.19(3}]|s.20{1) 8.22 [Operating
) . : i Minister] ’ i - . Permit]
. -prereguisites.s:14:2 I 1s.38]" 1s.19(2) 7 (NB=19(3)} 8.21 {1} 5.23
S N [ / . . ; :
waticn tori 501475 Form : - w{85:191(2) _ b - 5.2242): R.6
N . ! | : s L
A} T N N . v,
P s Teters to the rem;la'.xons, while the symbol 's' denotes t}\e relevant section.of the Act.
- .
v v y:




the relevant\éits of the other Provinces, this thesis will

" only consider the procedures and authorization undervThe
Gas Pipe Line Act required in the case of the gas transmis-
sion lines. A ‘ - ya

~

S 2. <Manitoba Regulatidns Relating to Oil®

4

To- date, there have been no regulatlon relatlng

to 011 made under s. 52(1) 'of the Manltoba Plpe Llne‘épt..

" iTh1s huS left gaps 1n the leglslation where rlghts are

: b

. stated to be subJect to the regulatlons (see SS. 6(1) 6(4),»

'43(2) or 20(2)) In some sectlons, such as S. 7(a) or s;

=>19(2§\\the Mlnlster s requlrements may be substltuted for"h*il

those of '‘any regulatnons, SO no problem arlsos._ In fact :
in view of the modest prov1no1al supply of - 011 vhe

lom1 srohs‘ere»not of cru01al 1mportance,'but are merely |
small gaps 1n leglslatlon whlch 1s otherw1se probably’the'”

_most nomprehen ive in dny of the four western prov1nces.--7

2. Contents ofjhpplioetioh$for_Construction'"

Permit:

RS

lthe Board w1th 1nformatxon on the general route proposed
.“tfor the plpe llne (Form A), w1th ‘the techn&cal and safety
[ilnformatlon on the de51gn and opelatlng capa01ty of thef
,‘proposed plpe llne, 1n aceordance w1th the relevant spec1-A

,'flcatlon sheet in Form B of the Sehedule to7the Act ‘and
. ' ' K

In Alberta,‘an appllcant 1s requlred to prov1def,-

Nl S0 T L e s




?‘p - k . Lo ~
w1th 1nformat10n on proposed link-ups with. other pipe llnes

o ‘ and the locatlon and cap301ty of proposed 1nstallatlons (s.

e(2)). i
In’ Manltoba, both Acts requlre only a mlnlmal
}eamount of 1nformatlon relatlng to the route s1ze and
capac1ty of the proposed llne and the 1ocatlon of proposed ’
‘\g‘ } N 1nstallatlons. !,” f;ef;_ ERE ‘ 7
jzrj : *_ hf ‘:1 Scctlon 9(1) of the Saskatchewan glpe Llnes
'~ ,Act 1s ‘in almost 1dentlcal terms to the Manltoba sectlons..l
'fRegulatlon 4 does requlre further 1nformatlon but 1t 1s}.
ih’not clear how SpelelC such 1nformat10n must be. Regulatlon
.:4(2)(d) requlres that the plan of the plpe llne shall c%gar-v'

ly 1nd1cate "the location of the plpe llne 1n 1ts entlrety |

\ :and qUCh legal boundarlequs are necess ary to proper'

rulocate the proposed constructmon";' One is left won,erlng
“'how precxse uch locatlon w1ll be,‘espe01ally in thA llght
’c_:of R. 4(2)(0),_wh1ch grves as the scale one- half 1nch to - L
hheone mlle. Note, however, R 18 whlch glves the Department

of: Mlneral Resources the rlght to requlre a. book of |
-referencelf3 L L

The Brltluh Columbla Plpe llnes Act under s.v

3'41, requlres not only a certlflcate from the Mlnlster

- 43, }"”Regulatlon 2(3) deflnes "Book of reference" as’

e A legend of symbols or a legend of .
, ... explanatory notes, necessary for the full
VLI 1v5'~v1nterpretatlon of ‘a’ plan or; plans.

‘fmake ‘the- 1ocat10n anJ more prec1se.vg

7.1t is doubtful whether such-a book of Ieference w111 v»f’oa“

e

..5.9‘;..7@*}:4 i . i
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R

o '45},"' Infra., p 30

©

o under "ObJectlons

" granting leave torconstruct, but also approVal of the plan,

_qprofile and book of referenCel.‘L4 Ihe m p accompanylng the-

appllcatlon for a certlilcate 1s one merely show1ng the

Jgeneral location of the plpe llne, but s. 15 relatlng to

the plan proflle and book of reference requlres that the

pipe line route be shown "1n detall“‘ as well as any

f“hlghway structureo; brlageovor worxo xlthln one thouoand
'feet of the ploposed rlght og-way. Sectlon 13(2) sets the?h
-Tsoale of the plans and proflle at one thouoand feet to @ne”
:: lnch (about ten tlmes as large a Scale as thd% requlred by’
‘fR 4(2)(c) of the Saskatchewan Plpe Llnes Regulatlona);
-' rFlnal1J,3S. 13(1)(d) prov1des that the book of referenee
.:':“Qhall deserlbe the portlon of land to be takcn 1n each

‘7lparcel of land tnat ﬂlll be cro sed, and }hall glve

tltsotc1flc partlculars of the land to be taken (area, wxdth,-

B I

length and the names of the owners and oocuplers, where :

*°1ble)>-‘The requlrements of and obJectlons to the\; '

PR

v 7propoeed route of the Pipe- llne w1ll be further dlscuseed l

"5

cb LT CeT

A \

i 44, In contraot to SdSKatChCWGD Br1t1 h’ColUmbia

requlres the company to-submit a book of reference
“‘which contains information of much rreater assistance
'in pinpointing the location of the proposed pipe llne.
The book of Tefererce mus 34 conforn with s. 13(1)(d)

lThe book of reference’ hall dencrlbe the
.portlon of land propdsed to be taken .in.
‘each percel of land to be traversed, glVlng'

'partlculars of the purvels and the area, - t;,;;* PR

'+ length and width' of ‘tne portion of each
~¢parcel to be taxen, and. the names of the

~_owners and oocuplels SO far as tney can be e
-as celtalned 5 : S

,\»‘.
o

RERE SRR e S O B e Ry i d it o i dieiae G A e T E e (R PRI e L

T e e RS % = "



s

~tmost of the land for the “1bht “of< -way by negotlatlon, and

.4._chp;es of the Apnlication to other Ministers

A1l the prov1nces except Alberta requlre a

| vdupllcate copy of all the appllcatlon.mat ials. to be sent

to the Minister of nghways.- Brltlsh Columbla also

.roqulres_coples to ‘the Mlnlster of Lands and Forests and N

11nlster of uunlclpal Affalrs. In all the prov1nces,

'"‘_pipe llne rlght of-way Wthh crosses or comes wlthln the

46

" 5. Notice of.the Application

O

| In Alberta, Manltoba and Saskatchewan the

-prov1slons of the relevant plpe 11ne Acts for notlce of

vappllcatlon for a constructlon permlt are. all perm1551ve.»

-9

{‘Board in Alberua can (and does) con°1der appllcatlons

ﬂ'travelse a resldentnal area: or’ extend for many mlles in

~

r*length a notlce publlshed 1n the newspapers w1ll be requ1-7t

‘fed.} Occa51onally, the company w1ll alreadj have acqulred

notlce may not be necessary. | j}, '_'v;u‘.ﬁ .

In Brltlsh Columbla, on . fhe otner hand notioe-’

.3‘

Han. ZGas), S. 24(1), ask.,'s.16. bee also P01nt 10
p.E1' 11;Ta.h.ft .v . ; - .

"however, the U1n1ster of nghways must approve any proposed

”w1thout such notlce, although 1f the proposed llne w1ll N

',"The relevant Mlnlster, or the Lnergy Rosources Conservatlon v;'



' - ' ‘ _ . '4__/// - . B
is marlatory-(see Regulation 3(3) and 3(49¥. An application-

. must be accompanied bydproof of_publicetidn'of‘eotiCe in

“" the Gazette, and notice of intention must be published in

a newspaper in each relevant locality for at least one week,

. - o S - ! -
‘ not.less than aiweek.before the date of the appllcation._
Whether the 3€ requlrements overcome the obJecblons dlscussed
. beloweremalng t0 be. seen. o T e K
— o - ‘A ' : i , o g B v@ Do ’ . (Yd r \ . N - :‘ g
d 6. Circumstances-which :the Minister is to . .°
. Consider . =~ v © s o R
- - ST S R SR
L ]'5"-‘ L vaf=7;’
[ . : N . IR ' = "’;"% a-

The relevant sectlons 1n eaoh of the Saskatche— i@r
“.wan and ﬂanltoba (Oll and Gas) Acts are 1dentlcal one to

‘ another.f'TheJ state that the hlnluter ehall take 1nto-7f'

RIS

#F}vifvaooount all the rele@ant 01rcumstances 1nclud1ng (a) the f-ﬁ
flnan01a1 respon51b111ty of the appllcant (b) any puB[ ic” *”Lq";’

3f 1nte Cot that Sin §he opld!Bn .of the Mlnlster may be 'i‘énd

v.",»'A

affected by the grantlng or refusal of the app‘”llcatlon,_,_:;v~
"5and (c) the needs and general good of the re31denta of the

| Ce :_ prov1nce as a whole. In addlt;on, 1n each Act tne

L

'Jﬂ‘subsequent sectlon prov1des for a publlc hearlng at the
Mlnlster s dlacretlon,tprlor to the grantlng of the permlt. ;fd¢~

An 1nd1V1dual can apply to the Mlnlster to order the

S - "
. CQngervatlon Board to ho¢d such a hearlng.

P o

Brltlsh Columbla'" Acﬁ does not have thls

second sectlon, but s.}12(4) 1ncludes, 1n addltlon to
f: con51deratlons (a), (b) and (c) above, "the obJeotlon of
-&&di an 1nterested pa;ty" 1n the 11 t of con 1deratlons the SRS
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Minister takes into account,
Alberta's prev1ous Pipe . Llne ActL+8 dld contaln
prov151ons almost 1dent1cal to the present B.C., sectlon.
L9 ..
This Act was repealed by lhe-Plpe L1ne Act of 1958 2. The
new. s. 8(1) prov1ded that the Nlnlster could have regard

/x

to the obJectlons of an- 1nterested party and to the publlc

‘ 011 llne, 1t would seem that the only obgectlons that were

~

to be con31dered Were the obJections of the Oll and Gas

Conservation Board. ThlS subsectlon was deleted and

:'replaced in 1964, aﬁd 51nce that date there h§§ existed no:i

formal procesSf. &by affected landowners ean raise a0

&

. r(
obJectlonsf%o the need for the plpe llne.‘

. e "f"" : . _ R .

SR L B R ;:\
g . 2 ] S B

Ve Adv1ce Avallable L I

\ ( - = IR '

\

R

In Brltlsh)Columbla, ‘the Mlnlster of Transport
S and Communlcatlons must have regard to the recommendatlonS-

B of the Nlnisters of Land Nunlclpal Affalrs and nghways'”'

(s. 12(4Y(a) (b), (c)). In Manltoba and Saskatchewan,

: .the blnlster can order the Conservation Board to held a o

publlc hearlng and to make recommendatlons to hlm. hln

=

,?4?,“. Whether a party is. "interested" is a dioision made

by the Minister (s, 12(5)). o

| ’;”'%8, S.A. 1952, c._67.' T N P |
b Tsa 1958, cos8S T B

oAy

' 1nterest in the case of ‘a gas llne, but, 1n the case of ans' at73'5’



:5'51nce 1t was feared that s;
”ffGas Utllltles Board.e
"_Board, and in fact thﬂ

d;eare such that the GaquZ
**fa matter to the; E R claﬁ

t Y...a publlc heal‘lngz whereupo,‘

‘":ﬁ"Conservatlon Board “tor holdfuu

‘ 'B c. legislatlon there 1s no such sectrbn, but the

. - ' .- .
€ . s - Ve .
. . R R Q- »

‘- s
o v AINIRS

”Alberta, Se 9(1) states that the E.R. o B ‘may Qefer any 5

vmatter to the Gas Ut111ties BOard and may have regard to.
ﬁ i

any advmce that the Board glves.‘ However thls sectlon appears“

e

‘ to. have been 1ntroduced inﬁ"

. g

-

;'011 and Gas Conservat;on B@

LY

ahowever, there haVe b{

{l facillties of the E R C B.

12 (see 7 above) in’ thattf'ﬁ{

o 1nlster shall order the f[f"

g

i'ffcon31ders the appllcation to be frlvolous or vexatlous.gaf,f

(.

| hfjf;i:_;;I*?gg}#frinéiity{brfrheihecisidnf_;fé%ﬁ*-‘

LA ! e R : - LA

@ R S e e e e o
PR ', « gt : B A . T R cL Tl
PR N

The Acts of all the western provlnces (except

'ter (1n wrltlng) requestingﬂ;f*"’

- . ‘v - e
3 . % e

B ~B C ) contaln sectlons givlng the Mlnister or Board (or

R3 8

hﬁin Nanltoba, the Lleutenant Governor 1nﬂCouncLl) the .':';{ff

m ,'p

vidlscretlonary pewer to grant or refuée.theapermlt.‘ In the}?g*

Le g
E . . . P

. : R &

N - - _ . . - ) " . .
< = S . - Lo [ . v LI Dy

*wBoard 1s more llkely to refer S

‘]a hearlng, unless he jgp%f“» T

.
I

ves an 1nterested personqu}ir;_ﬁg;-‘



/
Minister's power to grant a.certificate’mUSt be implied
.from the numerouo sections referrlng to his grantlng of the
certlflcate.. However, no mentldn 1s made of the flnallty
of hlS deolslon, and one is left to wonder what appeal, if

aaqy,fthere is apainst a decia&on of the-Minister; It is,
however, d1 flcult to env1sage any suocessful appeal being
launched (unleso there wasﬁaoblatant abuoe of the discre-

tlon) espCCLally n llbbt of s. 5, Wthh requ1re° Cabinet

-f“approva; of all oertlflcates.51gned.by the [linister. ,xva

3

~ B. OBJECTIONS TO THE PERMIT PROCEDURE
| ‘\. . - ’ .
 The ‘main objectionvto the granting of a permit

-

RN

ffbv Lhe doard 15 the a*bltrary manner in Nhlch lt lu carJned |

;thb afiected landownex., Indeed eVEn 1f the landowner is-

: made aware of the. advcrtlsement, he may sonet1me< be unable"

out.»'xhe Board may or maj not requlre -a notloe 1n the'

' newapapers advertlslnb the appllcatlon,'and even 1f such

rfnotlce 1s requlred 1t may well not come to the attentlon of

L . T E
”'to determlne hhether”the route Wlll ;rosovhls=land or theiﬂ«“’v_f

5 BT
A %

fland of hlS nelghbour because of the w1dth of the route as

- drawn on the map. If ‘he does not recelve notlce,\§he flrst

ine'may know of a propoged plpe llne may be when the\ e

..company s landman, armed w1th a permlt from the E R C B.,.‘&;

f #
-approaohes hlm to 51gn an. eaqement over the land requlred

?7:If ‘he- does flnd out about the progect by word of mouth or

~ffrom the ncwsbapers, he may Stlll flnd 1t é%p0551ble to

o

_fprov1de the Board w1th any forceful arguments as to why the

S

e o : o . ‘ / -
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"?f icharactcrl tlc ' (1) It must have'legal authorlty to

i [1951] o 6{\6‘

: w1th the rules of natural Justlce 1n grantlng a plpe llne

route should be changed when the pre01se locatlon of the

llne has -not been flnalrzed so that he may not be able to

| show w@ether his land will be affected at aﬂl

. &‘.‘ B . v
EEER - .

. ADDllCablllty of the Qules ?Llatlng e

to Natural Jus tlce
: 0

: o Does the landowner, whose property is likely to’
be affected by a proposed plpe llne have ‘a rlght to be ”f
heard ? In other words, is the E. R C. B. bdund to comply

50

permlt 7' The Prlvy Counc1l in Nak&uda All Vo Ja aratne

rtated that a body has to proceed in accordance with the ‘.“

1dles.E{ atural Justlce onl/ 1f 1t possesses the rollow1ngdﬁ

determlne questlons'affectlng the rlghts of subaects, and

(2) 1t must have. the duty. to act Jud1c1ally?1

| ‘Taklng tnls sccond chqracterlstlc flrst

7execut1ve dec151on, 51nce the onlJ requlrement of the

— .,_‘.

:irrelevant sbatu e was that the Controller should have reaso—?

1 - #

i:’quxuda All 1t was held that the de0101on of the Controller

' n.soﬁ mextlles 1n Ceylon to cancel a dealer s llcence was an fﬂ“ﬂ

7'Cdealer‘was unflt to retaln tha llcence.M In maklng the’hu~;;i.L

A

'",_,51.;. Ibld.‘ per Tond Radcliffe at 77, CLting R, v,

L stﬂtlve bomm)ttoeﬁof the Churcn°A semolJ [ﬁ928]

—

- ;fﬁ 411 4;5.
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'A"nable grounds, based on acbual facts known,to hlm, that Bthe L

I R A
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‘decision the Controller was not required bto }

When the”E.R.C.B;_makos a decision to grant

construotlon ‘pernit, is the Board actlng in a judicial or

admlnnstr ative capacity ? In Calpary Poxor Go. v. Copitho-

;go)2 thp Supreme Court of Canada iollowed Nakkuda All in

s”zlrmlng that the tegt to be applied was whethcr the . :E
psrson nmaking the d00151on was under a duty to act JudlCla—‘
s 1ly ' whethcl that person was only actlng in an admlnlstra—
%1ve capa01ty. The Court held that the Mlnlster S dec151on
to grant an order author1z1ng Calgary Power to effect the
necessarj exoroprnatlon was-not a JudlClal one, but an »

aomlnlstratlve one. Mdrthnd Je (for the Court) stated ;25

Y 0 -

“Phere is a vast dlffchnCG between a
finigter of thir Crown exercising an
authority vested in him by the
Lesislature o whilch PP_;s‘answorable,
ard the pos ition of some.- adwinistra-
Ll(b Soard called upon to decide a
dispute between parties 'in particular .
_circumstances as a result of which
the Board concerned is for the time . - o
being fulfilling a judicial or quasi- .
Jhdlbl&l funrtlon. A » _ o .

This theslo is not the place for an extéhded

leacu551on of” tho merlts or demerlts of the dec151on of %““

~

ua‘nuda All, Lnuthe llrht of Lord Reld s comments in the

subsequent House of Lords d00151on in Rldge Vo Baldw1n?4‘

Unllke tne Australlan Courts, wh4oh have expressly refused

. . . .oe

’

52. Eﬁﬁxﬂus.c.Rf 24;f

553“; “Ibid., ‘at 33-4. fL S ~
54, [:1964:]1\0 10, 78-9.

o
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. o o .
to follow nxzkuda Ali?” the Canadian Courts have, until

. ' . (; - .
very recently, shown no consistent approachf@ _In two very
YAr‘c ent decisions, Howarth v. Iational Pavole Roard (Supreme

N . C‘ } .
Court of Canadx)f/ and Bdwards nnd Yolternden v, Alberta

. * ! P . l.
L1000 alion o{mﬁ;gilfaﬂt (Alberta Supreme Courc, frial

- K o e a3t 8 C—— —

DLVlulOﬁ) -the juasmoent ol harLlanu, J. 1n Cnpl: bo“no was
o :

quoted with rapproval. | rcDonald, Jd. 1n the hivards case

Iy

.-noted that Copithorne is inconcistent with jidee v. Baldain,

-y N

and stated that "ip Canada the result of, Hovavrth v, Natlonal

Parole Board adopting as it does ... Coleery Power V.

Copithorne ... appears %o preclude Cansdian judges from

o

o , W59 -
following Ridre v, Boldwinl™ - e

.\.\ If Nokbuda Ali and Conithorne remain good.law

in Canadn Soiay, then it is scubnitued Uhat Lthe landowner

has no right Lo 1r bl t that the Board procged in accordance

with the rHIC“ of natural ”ustice‘ Hovcwer if  the broader
J , if the b

”fungtional”;approaph‘of Lord Reid in dlidre v. Paldwin were

@

Lo pe alobted, wWould thig in any way acsist an affected

. ) ;nL SEERY O J‘I"c"‘\(' T, _p_f}'l‘k Lt I,io Bof‘d"d (’l ()68) 42

s EIRET PN At

® Aolieu eife woisy 0O nen .

'S5, - Cgmbare the Sasyoetchowan Courl of
l‘«') )(,...]. 14. i) 589 2 .',“-'.“" vl A (“,‘: .:'1 J‘.(‘_\_'_all “" v ’ a
:;;;LELLL i Coedn ALY was ’
“eeven direct ahnll '
CVerchnens, J.oin i ,

P L A D L R ho‘c'ﬂrbg

Vol and O 0iwtonne wid referred to Lord . Reld’s

R S A L. ) .
170 <100 se™ Ve Lildiing e ' -

/ | <1974):.““!'8'C.9.c. (2d) 385. -
58 © fv)] 5 WL i 33, ' R ) °
- i . ~
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landowner 1n maklng hl case heard ? Instead of cla331fy1ng

S —

the- dec1slon of the relevant trlbunal as admlnlstratlve

r - JudlClal", Lord Reid's approach was‘tonexamine whether
thevtribdral's decision is one "affecting the rights of
subjects" and‘then to examine the nature of the duties
inposed on the trlbuna1‘ It s the effect that the

i

trlbunal's d00131on w1ll have on a party that w1ll determlneA
the exlstenoe or otherw1se of a duty to afford that>party

a hearing.
’ Even if the approach of Lord Reid_in Ridge.v:
Baldwin is at some lager date adopted injpanada, thelrights@»”
of a landouner to notice of‘the hearing and;to be hg&rdﬁat
thatxhearing still depend}on the answerygiven‘to’ther~ ¢
, question, "Are this'person3s»rig s directly afﬁeeted by
this'oeeision 7": If the answer is in the negative, then-
'whlchever approach is adopted, whether it be the-approaoh

rof the Prlvy Council .in Na&&uda Ali or thevapproaoh of -

Lord deld 1n Ridee v, Baldw1n, the landOWner wib& have noi

wrlght to a hearlng. If the answer is .in tne afgxrmatlve,
then, following Lord Reid’ S approach the lﬂ?ﬁguner may
have a rlght to be heard - S

| It is-at thlo point.- that the relevant leglsla-

. 60 .
tlon warrants examlnatlon. As explalned above, to have a-

'right to notieé at common law, ‘a person must be-dlrectlz_

arfetted by the proposed declslons, and thls pr1nc1ple -
- 60, Albertar;\;ggls]atlon will be used for the purposes

of discussion. The leglslatlon of -the other provinces
will be referred to 1n subs quent footnotes. :

f - A
§
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received Lﬂglslatlve sanction 1m S. 29(2) of The Energy
61 :

'Resource¢ Cons ervatlon Acty

29(2) v....., where it appears to the

Board that its decision upon any . 4
application may directly and adversely ¢

affect the rlghbo of &y person, the

Board shall give the person: 62

(a) notice oi the appllcatlon,....

Section 7(1) of The Pipe Line Act reads as followo 65,

(1) The Board may order an applicant
to publish a notice with respect to the
proposed route of°the pipe line in such
~"newspapers and in such form as the Board
ndy prescrlbe.

‘As can be seen, thls uubsectlon glves the Board a discretion

AR

_elthur to: dl”PCL an appllcant company to advertlue the

proposed route of the plpe llne or to grant the permit

"w1thout~advertlsement.‘ What effect do the two,sectlons.hQVe

\\ B thl . o . . . =L
upon each.other ? It'may be argued that The Plpe Line Act,

,belng an, Act paosed to deal w1th the specxal problemu

1nvolved in plpe llne conutructlon and opcratlon should

62,, In addltlon to notlce, the Board has to glve ‘the

61. ~ S.A. 1971 c. 0. [There.is no equivalent provision.
~an any of the other western Provinces, since in all the
j!.\,ncr rovinces the’ adm1nlstratlon of the Act 1s -
: ﬁﬁ aken by the Hinister. ©Neverthcless the .same
- common law rules relating to natu“dl Jjustice apply,
althouph in llrhu of the Conithorne case, it oeems even.
- less likely that a Minister will be held to act 1n a
'JudlClal Cdpacltj than will the E.R.C.B.o ~ -y, S

Deruon whose rights are directly affected an opportunity

to learn all the relevant facts relaulng to the appli-

catlon and to present cvidence concerning those facts.
As well [ "the person must be given an opportunity to- - -
- make his repreoent tions by way of argument before the
‘Board and.where necessary uo conduct cross-examination
of tne appllcanm S e .

63, B.C. Rogs. 3(3), 34 Man. (o0il) s. 7, (Gas) s. 165

Sa!)k- -.J. 100
L ke
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take precedence over the more general- prov1310ns of the '
- Energy Resources ConserVatlon ActE,’4 deallng 'with the
establlshlng‘of the E.R;C.Q.. However Toe Pipe Line'Act .
“defines "Board" as used in that Act:65 e
| "Board“'means The Energy Resqurces - ,
Conservation Board under’ The Energy - y
Resources Conservation Act. :
Clearly the Board musL act in accordance with the derCtlonS
glven it bJ The Energy Resources Conservaolon Act among
. them the direction- 1n s. 29(2) If a landowner can show that
‘he may be "directly and adversely affected" by a de0181od o
‘wof the Board within the terms of s. 29(2), then he is ..

~'entltled to personal service of notiie and not merely the

dweneral notloe a}forded by newspaper advertlsenent .wh1 h

aJ or may not be requrred by the Board under 7 of The

Plpe Line Act.

: The result lS that ‘the rlght to notlce depends,

bat comaon law and accordlng to the releVant leglslatlon,'

on Nhether the rlbhts of the landowner are,"dlrectly and

adversely" affeo;(d by a. dec1 1on of the E. R C B to- grant
« .a permlt. On tne one hand the permlt lo the flrst step

;1n a procedure that may . Q’nallj take away the rlgrt to fullk'

ﬂlenJOJment of some portlon of the landowner S property. It '
lS the doeument whlch allows the compapy %o avall 1tself
of the procedures of The uAproprlatlon Act. Aooordlngly, ey

tle gruntlng of tbe permlt Nlll afle t the rlghts of ‘the

o
| | 7 »
. a

Gh.  S.h. 1971, c. 30. |
" 65.  R.S.A. 4070, c. 275, s. 2(1) o
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pe;ple ownlng land in the’ path of the proposed plpe line,

since these people can no longer enJoy their land w1thout

a

V._the f ar of exproprlatlon of a part thereof for a plpe

adrlnLecratlve or
‘to publlc po icy or expe 1ency con51deratlons and "declslons

ofand applylng some. rule or: pr1nc1ple of the law to them

~line. On the other hand, 1t can be said that the permlt

dOEu noL affect ‘the rlghtu of the landowner but only the

,rxghts o} the company, whlch is enabled by the permlt to do -

F:thlng (eyproprlate) tha L it could . not prewlously do. "It

is the- exploprlatlon order, glven bJ the Surface nghts,

" Board under The—Exproprlatlon Act whlch affeots the rlghts »f

‘of the landowner. Wlthout the exproprlatlon order, there

1é no "rlght" of the company (1n the abserce, of oourse,‘of

‘agreement) to 1nterfere W1th the 1nLcrests of the landowner.vf

- o

66

In- Randolph v. R., Jackett P. f the Exchequer Court ,ﬁf_J R

]

clifelentlated between "deolalone that are prﬂmarlly of an /,\\».

p//”f\.

810 arbltrary becap they are. made hav1ng regard prlmarlly

1xecutlve nature 1n Lhe t‘enae tnat they

In the. caee of the flrst type of de01810n, there 1s no o

'§ common law rlght to be heard whlle in the case of the

gecond type there 1s._ It 1s submltted that thls reasonlng

Cis partlcularly relevant to plpe llne appllcatlons. The ;fv

".-grantlng of the pcrmlt is an. executlve deC1s1on based on SR

ifpobgectlons, The exprOprlatlon of K3 rlght of-way, however,

g6 . [1966] Ex. CR 157, 16k, e

| publlc polacy 'as such 1t ocos not 1nvolve a hearlng of

5

Y
Y ey
S .

P © A



: )1s a decision dlrectly affectlng 1nd1v1dual rights:
accordlngly, the rules of natural justice apply.
| However whlle it appears to thls writer that N

the landowner 1s not "dlrectly and adversely" affected by
lthe decision of the Board, 1t 1s not the oplnldn of thlS |
" writer ‘that is 1mportant : Sectlon 29(2) 1ncludes the words-
where 1t appears to the Board" that ;f the Board
belleves that 1ts dec151on W1ll dlrectly affect/landowners
B in the path of a proposed plpe llne, 1t must under S. 29 (2) 'lr; »;
:glve notlce to the affected owners67 The practlce of the o
Board 1s to requlre an appllcant to 1ndlcate the rlghts-of-l*
g way that have- already been negotlated and these rlghts of-d
:}way are accepted as. ev1dence of due notlce to the landowners
”v'who have 51gned the agreements. Where the appllcant company
i”cannot show a negotlated rlght-of—way for a. partlcular 'f
'frpareel of land the Board w1ll glve notlce to the owner of
“iithat parcel If there are only a few 1andowners who havelv
:l not agreed to glve a rlght-of-way over thelr property, the' -
v§5~;Board w1ll usually only send notlce by way Of letter.>'r“_ﬁ
”;Where many owners have not yet aéreedwto a. rlght-of-way,,l»
hadvertlsements w1ll usually be placed 1n local newspaper(s)

as well as notlce given by - reglstered mall. As a. result of - 'if

¢

[

dj'57q S If s, 29(2) is appllcable in: relatlon to-a partlcu— ﬁf*;f-f

“lar hearlng, it appears that notice must not. only be
- given but it must be received. “A similar situation
arose-in Ontario. in the case of Re Ontario Natural .
" Gas Co. and La Rocque (1959) 18 T.L.R. (2d) VT where
liclennan, J. held (at p.76) that the . Ontario Fuel
-~ Board dld not have jurisdiction to make an order
. unless the. person affected had recelved hotlce of .
3 the appllcatlon. L : .
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‘this policy of the Board, landowners do frequently appear

.-at the hearlngs, either 1n person or represented by counsel. .

HOWever, how effectlve are the obgectlons that they make ?
W1th regard to the publlc nece551ty or the p1pe

llne, 1t was noted under point 6 . that there is ::ﬁxormal-

process in Alberta whereby the publlc nece551ty can be -

'querled. Even where newspaper advertisement is requlred,

7T30bJeCt10nS usually relate only to the questlon of .the route ;;;

f*not of . the prOJect 1tself. However 1t has been the practlce

_*of the E R Ca B., where 1t has recelved ObJeCthHS to the

”;_progect itself from numerous sources, to hold hearlngs on '

‘the publlc nece551ty of the whole proaect. Whlle the. economlc

:lv1ab111ty of a proposed plpe llne 1s a very 1mportant factor pf

:~f1n the de0131on of the EaR Ce B. (or of the relevant Mlnlster ’

'ﬂg.ln the other prOV1nces), there are occa31ons on whlch the

'1[feffect of the plpe llne on.. local 1nterests is such that

; ' 8a
'f;the progect 1tself has been abandoned or modlfied?a

One obstacle to effectlve obJectlon to the
’proposed route is’ the uncertalnty as to the exact locatlon of

the route._ The E, ? C B.,'ln grantlng a permlt wlll approve

l;an accompanylng map of the route. If the plpe 11ne extends

;'for any great dlstance,the SCale of the map may be such
o that the red llne marklng tne route glves the company an

; f'area aS w1de as 1000 feet 1n whlch to place thelr plpe ,: _;,,.

dllne. Slnce the legal survey 1s not usually conducted tﬂft”~;

'7unt11 after a permlt has been granted the pre01se location~

;68;e\' Su ra., p._28

,wédé,r. Appllcation by Imperlal 011 E R C. B. Dédiéion;7h_jd;{ ;ye;,

e e

~
.

» .
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alternatlves.'

| 7jv (1971 72) 5b Saok. L. Rev.; 50 564 6._‘ | ef?f

| | - 4l
of the propoued rlght ~of-way is: unknown and accordlngly 1t o

-’

is remarkably dlfflcult to obJect to the route or suggest
o

_ B N , . . . ) ? ’
Thé major problem 1s that each landowner may

havc hlu own thoory as. to the route that the pipé line
)h(uld taxe und only an. Jncurable optlmlji would belleve '

that it would be po%SJble for all the landownere and the fﬁd

e compadj to agree on the route a long plpe llne should tdke.

The beneflt to the 1andowner of hav1ng the route moved to

a dlfferent portlon of . hiﬁfland must be welbhed agalnst }"z
the economlc ]mpxaCthabllltJ of the proaect if the S
proposed plpe lln .1s to zlg-zag across the prov1nce in en e
"‘cffort t0 atlst‘all the affected landowners?g'ﬂ
_' ‘tv“v o In conclu lon 1t seem> thaf the landownef is
o unllkely to be able to change the route of the plpe llne,*:j'iecﬁ

'w,:_dnd even less llkely to succeed 1n show1ng that the plpe

llne 1 ”bot requlred by publlc nece»smty. Indeed once

the pe“mlt hdo been granted and onlJ the queetloqrof

'ﬁ

cxprOprlatlon Iemalﬂo; the ourface Rluhto Board hao no power

to alter the routc approved by the E R C 870 John He Currle,lp’

.1

"’1n an artlcle entltled "co peneatlon for Oll and Ca" Surface'[

R]ghtq in Alberta"7 e#ﬁmlnec ghe dllemma caused by the f;,}fp'

conillculng 1nterests of the plpe llne companles and the,f

.

,”;_69;.' See the comments on’ this p01nt by Clement J A, in

Dome. Pe*roleum v. Swad %wanson (hO. 2)(?971] 2 W.W.R.
—5_(10, ) l2 IIIIII g . . : ’ . . B ) H . . . -
‘70,; As to whether the Surface ngbto Board can. change

the locatlon w1th1n the route, 1nfra., pp.~53 60,‘_
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"countrj whtre' uch an 1nno tant economlc role lu plaJed o

7bJ the Oll and Gas Induetry of Whlch the plpe llne oompanles'j

‘7are a v1ta1 part D R AR s .,5h‘

-14f5->#<-~ The prowtct 1nvolved looplng the maln-L

7 ... between vhe two arms-of the Fraser

f,72..tf’.oee Chapter VII where an asgesament of thlS conclu—h‘._n

:dvszl} .Qllweeg;‘Ndveﬁber‘4;ﬁﬂ974;zp?‘27;“

RN

¢

landownérs.. He concludes that although Justlce and "éivi{_‘
illberty" would seem to demand a. procesq ‘whereby the =~

'landowner can,r951st the traverse of hlo property, the

tvfdelay and eoonomlc 1mpraot10ab111t¥ xnvolvcd 1n allow1ng

e .

‘the landOWnel oUCﬂ a proce su(over”éﬁd’;hove adequate

T
/

comoensat1057 would not ‘be - 1n the oubllc 1ntereot 1n a-

P R R

(AT

~'c. 'THE PERMIT PROCEDURE -"UTHER PROBLEHS - POINT 10

Sy

10, Conflicting Land Uses~ . . = v oo
v T e e T

.;A‘,

'_,The plannlng of a plpe llne route would be
1nmca urably 51mpler 1f plpe lan companles dld not have_7"*'

to contend w1th the varled uoes Lo whlch the land 1s

*,already belng put.» A typloal example of the problemsvjfd%;-ﬁﬁjﬂ;

confrontlnw'a pnpe llne compdny 1s contalnnd in the.5' L

follow1n0 excerpt from a’ report on a plpe llne looplng

7

operatlon 1n B C. '

- Vancouver supply line-on Lulu’ Island ':Ij;'df',;"-q.p

River. 'This. is an’ area of ‘very high " B
vater fLable. . Elgvatlon is.only a few . -

51on is: mdde 1n thc llght of - Chaptero I to VI of thls:--i“

. w

f . , 741
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. terrain is marshy. It is inte&sively

;{nlght.

. a.roads Topsoil had to be congerved for

feet above sea level and much of the \ “{ \

cultivated and fairly thickly settled
with small graln farms /parket vardens
and dairy farms. It is”crisscrossed by

~many. fencesy dralnago canals and roads,

and right-of-way is very tight in many.
places due to buildings and other
obs trucLJons. : .

Among ‘the obstaulov were one olnvle ‘
track Tailway; five paved roads 1nclu— e

ding the four-lane Wew Westminster = - o iy

_ﬂl?hwaj,_PBVOrdl chnals and drainage
ditches and numerous utilivy and water’
Yines The main highway had to be bored . _
and cased for a 100 foot distance. This e,
required meticulous care because there was. . - '
heavy traffic almoot dll times of day and

-3

Mpnecxal featurea on. the ground 1ncluded

_two greenhouse. complexes, a potato field, '7';-  oy,
4 strawberry field, a cranberry bog and . 2
“several feed grain plots of barley and g

nay. In-one place the right-of-way went

tb:ou"h A narrov: goqcn tetween two . L s R

fo
‘houses risut after crossiang a ‘canal and

"the entlre 22,000 fett. o T

T

3the crosolng of hl?thyS."I# Alberta, tQpre is a’ dlstxnc—v ;
 ,t1on drawn betwuen "hlghways 'and roadé"r?4 'When a compaﬁy

“‘plans to CTOSJQQ hlghway w1th 1ts plpe llne 1t muot obtaln ,\\'

/.

PR

al  Highways
" \-(:\

aAll the prov1nceo have prov1alons relablng to

I
: Act,
dfnlator of Highways" and {ransvort by order under

"hlghwaj ‘as’ deflned in s. 2(6) o The Plpe Llne L
‘meany a primary highway, as. deqlgnated by the S

.- 4(1) Public Highways Development Act, R.S.A. 1970'
295, Mioad" is defined by s 2(24) of The Pipe.

A‘leﬁL Aoc as any. publlc road or road allowance\other f 

tndn a hlghway. e , e

R T R s
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’ the approval of the Minloter of nghways agg Transpdrt (s. o
ll\(f 24(1)), and the dppllcataon for such approval haq to lnclude
‘> \\a plan add proflle of the portlon of the hlghway affected

Where the companj Dropoucg to c;o s.a rOad-wphe-approval

of tne 1oca1 aut hor1t5 muut be obtalhed “If the local.
i .
authorlt/ w1t1holds 1Lo approval unre sonably,~uha plpe llne
®‘ o #
compdnv can upply to h R C B for app oval In ua¢matchewan,

L ; where . a;pipe llne cro ses: a. prov1n01alvh1ghway, addltlonal

!
: ?

» 'feeL for

%pbh ‘8 road and a hlgnway. In B C., s. 51 only

’,.

-mdkeo.mg
‘ ) ol N

v

L

‘b. Rivers and Streams

U

Alborta Act 1s the only plpe llne Act whlch _‘ :y/%ﬁ\

akes Q@ference to plpe llne crOSSLngg of n;ver'”'

A

.- 1970, c.297. Soctlon 4(4) dﬂ"lare, the -
: he beds and shores of .all. rivers,- streams,
~ w~b¢rcour es, lakes _apd other bodies of water to be

the ¢ “rLbht of Alberta.. ‘

’




L]

o @

authp 'zed to construct a pipe line has the rlght to do S0

T *

pown land comprlslng the bed or shore of a.river,

excepted n‘thgjqerpificate of title of the freehold °
‘owners tgrthe:remainder'of the 1and; Uuuglly, however, the
certlflcate of title wxll prov;de that the landowner owns

"all that portion of. (a vlven) quqrier‘suctlon not covcred

by (a glven) lakc....", and the plpe llne comoanj wxll haVe“

1;0 obtain mlnlsterlal approval for its plpe l;ne'cross1ng.

" Section 27 will however cover those small bodies of water

&

. o ’ B . Y .3 . . — N . ‘ ! N
which because'of tnelr size or temporary natune were

1

overlooxed when rbservatlons were. maq\\on the tltle to the

o -

.
i

land. :
T - )
) “¢. Mines. . AR

PON

&

”‘requ1r1ng pﬁrm1531on bpfdre the company can construct

plpe llne whlch de 1nfer @re'@%th a mlnL or quarry, Wthh

S X

‘is preqently bnlng worked._ The }B. C. Act 81»0 1nciudes

/
_aaneo for the openlng of whlchfpreparat}ons are belng maae.

~
. . N . ‘ . N : Co- : T -~ T
. . . ‘ .

o . ' e BN : I . . . . 'v P

d. “Existing Pipe Lines -

.
e -
o raalne .

In Alberta, Jf a- ompaﬁy‘plans to Lay plpe over
“or under the plpP of an exlstlng plpe llne -lt must obtaln

vperm1551on:ﬁrom th permlttee or llcengee of fhat plpeix

llne (or the uuperlntendent of Plpe Llneq lf perml 51on is

Albefta«(S; 30) gna B.Cx (s. 28) have prov1sﬁbns

i

-



\”Tigto 81WOQC alL the potentlllfconfllcts—@f’ianduuses., The;“:"”

.«

~owners of gag plpc l;neb or dlotrlbutlon qxsfemu in the

:! from uhe owner of rho 1rr1gatlon capal or dltch (or the

B R C B., 1f the owncr unreasonably thhholdo hlS

“ fproblem 1s thab no one provmnolal Act Includeg'

-prov1nce to cQ\baln the guldellnes and requlrcments to.”V

unreasonabiy withhéld). ‘R.7 of theiﬁegulatlons. -

JCommer01al Transport.L;,p;”v:g:,;fgm1 *f”f,vf?,3§/ S
;‘ f"/Q,~ S e L T e

o v -

[

¢ In B C., Regulatlon 8 applles to the cr0551ng
«v'g' .-\‘ ) «4;‘

of one plpe llne by another.

4 - ‘ v
'.' In. Manltoba, Regulatlons undbr The Gas Plpe

Llne Act (nqn. RPS. 510/72) requlre notlc% to be glven to

b PN

C‘.(V

event of exuavatlon Ln the VlCLnltJ of G[lbtln? llneb or."

»]dlstrlbutlon systems," uhlch 1ncludeo the layxng of plpe

@&
-

* P I PRESN
o DU
S L e @Y
: - e. lIrrigation Ditches - i
51 Lo E “ . :

nz.‘

26 of the Albcrta Act requlres permlsSJOn ;;fﬁ7“

'»f PR

-'vpermlssion), Wthh ueemo more loglcal than s. 51 of the

’3)3 C Act ~hhlch"requarps 1ho perm1551on of the Mlnlster ef

Somewhere, 1n t least one”of ﬁh_;prov1nc1al

5,:'-' : ]

'f'PLpe Llne Actg, th@re can be found some prOVlSlon relaﬁlng

}

¥

“%
&- AR

\

o9 n\:v o

&l thesef'?

o

.“_poténtlal confllcslhw1th1n thc‘ccope of 1ts prov1glon3.¢ﬁ}ffgi _:§,f
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| . . .
that might arise, so that companies can plajd the route of
« the pipeSline‘with greater certainty as to the procedures

% to be followed.

) D. ACTIVITIES OF COMPANY BEFORE PERIIT ISSUED -

POINTS 11 AND 12

11~.—Right of)Entry for Surveys -
B N R P o " Q

! - The rigﬁt of ‘entry for suryégsla-d other

)

examinations of the land is a valuable right of the company,‘
espec1ally where the pipe llne extends for some dlstance.
None of the Acts prov%de for . the’ payment of any compensatlon

!
5 to the owners or occupants of the land sufveyed and most of

' them, 1n fact do not even requlre the prlor permission of _

the owner or occupant.

" Can the owner or occunant refuse fo allow-the
company's surveyors on hiS“lands ? In Alberta, the
| company does not require perm1531on from elther the E.R.C.B.
\\\g or the owner 'in order to enter lands for the purpose of |
| \\\\surveylng?6 Section 73 of The Surveys Act77 supports this

rlght of entry by the surVeylng personnel onto prlvate land
\
and- Sk 94(2) of the" ‘Same’ Act makes it an offence for anyone

N
N -

. 76." ~ Pipe Line Act, S. (2)(3), Although 1f the company .
g . intends to expropriate the land it must, by s. 61(1)
'of The Expropriation ‘Act, S.A. 1974 c. 27, make a
o . reasonable éffort to glve notice to the pccupant, éven
.~ "though the exproprlatlon may not have: yet been commenced.~

(/ 77 R.tS.A Q1/97 y Ce 358

S
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“provision in their leb slation relannb to gurveys.

to Ninder or obstruct them in the performance of., their
surveying dutleu The. other- weStern prov1nces have similar

78

ACcordingly, the only restrictions are those found in the

particular pipec line Act. The Saskatchewan and Ilanitoba

.ﬁcbs require the Q0nscnt of the rilnister; - the pérmissio&

;oi the owner or o<cupant 15 ndt necessary. The'B.C.

~permitted "upon

Plpe -lines- Act is the only Act wnlch requires pvrmlsolon

of theé occupant. Section 12 (2)(b)-prevents‘9 company”

[}

T _ , o
from going on land which 1is in orchard or actually under’ ’..

cultivation until it has obtained wrltten perml551on from
the @ccupant or haq dGFOolted Wluh the Minister a sum which

the Minister doomu adequate to compensatevfor any damﬁge

. \
that wmay be caused.

\ -

On what parts of theprland can the compaﬁy's

| %
11 the vActshr;}ér to ?ntry‘ ding

A

surveyors go ?

ands XYying in the pfop&sed route of the’
pipe line". This .
oxw‘11gca ‘above, the T te at thlo stapo ‘111 be very

vag.2ly deflnea7ém§evernhelegs, it lolSmeltCCd that this
prov1glon does - nreveﬂt the plpe "line company from wanderlng .

at W1ll'all;over th‘property.

K

.78. . See’Land Ac t,\b .B.C. 1970 ¢. 175 Cfficial Surveys

Act, R.S. B.u. 1960 ¢.:269; uurVGys Act, R.S M. [f9j0
C.'S:ZHO'_ L“qd Surveys Act, R.S.S. 190§n@- 120,

79.l, See . 12(2) of The. Plpe -lines Act (B.C.) where- the

corpany is to file a map with a scale of 8 miles:
inch. On this scale a. n01nal pun01l line w1ll probably
. be 1000 fpct w1de"‘ S o

.\ . -
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Finally, are there any restrictions on what can
be done on the land ? The Alberta Pipe Line Regulations,

R.3, prohibit the use-of vehicles on the Iand, and forbid

_ - £ .
the cuttin@-of trees or removal of femces unless the ﬂriér

LCons enL of the owner or occupant is obtalnod No provision,

48

is made by the pipe liné leglslatlon of any other province,

but all the Acts eiating to surveys have provision to
forbid the causing of any physical damage to tho.propertygo
Howcver if the éompany plans to expropriate the land,

even Lkouvh 1t may not have begun exproprlatlon proceedlngs
t

by filing 1its notice of 1ntenfﬁon, u.\61()) of The

81 =

bBx proprlatlon Act makes the prov131ons‘o£ that Act

applicéble. Soction'ﬁﬂ(Z)‘gives the pipe line company the

right to cutfdowu'trecs and brush that obstruct the running

of survey lines. Yo permission appears to be required,

53

although by s. 61(3) cdmpeﬁsation is to be paid to the

occupant; ’ |
Of course, -in practiqé;.the pipe 1ine“bompany

will generally apbrodchﬁfhe landowner, .and formally as§v

°

porml ;81on to nakeé a survey. However,.thé above discussion

shows the wide powors of the compdnj, which tan be eker01ged

Cif th@ landowncr rpiuoeg to be co- operatlvc (ao oom mlght

.. > o

when they are told of-thg reasons for the Survey).

- . S A l_ . e ) : %

80. See. SurveyshAcﬁ,‘R.S;A. 1970 c. 358, s. 73, for an

81, | S\h 1974 C. 27

example.

s
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v 12. . tecauisition of Land . y

—

* 7 >

Section 5(2)(b) of The Alberta Pipe Line Act
expressly gives the pipe-lina company the power to \ A
‘négotiate for the chﬁisition of interests in lands that
'ﬁay be required for the pipé line., It seems an unnecessary
anrovision-in that Lhﬂrb is no reason/why‘a'pipe line compaay
cannot purchase Tanﬁ~ia the market llke anjone elue. wThe
draftqman pres unably 1naerted paragraph (b) to ensure that

5(1), "prohibiting the'undertaklng of any operation

preparatofy to the construction" of the pipeiliae,'did not
pfbhibit the purchaaé of the required land. Noncfof:the
,othcr pr001nc1al Acv contain a reference to’"operationa
preparatory '0 com;trucflon_ngo ‘a similar problom doe not
_arise} Lhe pur<ha ing of righcs-of;way before_tbe permit is
cranted hﬂu attached to it, of coufae, the.risk'éf the
permlt being refuged or ICercd in such a waj Lhat rlghts—
of—viay prev1oua]J purchaned are %? lonwer w1th1n the é?
:Aroube.. uevcrbheleoa, it is a fact Lhat companles w1ll
oitcn have obta‘qed plpe llne easements . over a large
po"tlon of the pTOp01bd route before a conqtructlon permlt

> ¢

hau been granted? ,Indeed, in cases where the7rights~of—way-

s

82.  'Certainly before 1972 it was a risk that most pipe
~ line COMpaniea'weﬂe prepaved fc take. Until that time,
application to tne linister for a construction permit
alnost aLwav" .TeS Hlu(d in the pﬂrmlt being granted as

vplled for Jlth introduc.ion of The Energy Resources
. COHQGTVOthD Act ‘and the transfervring of control over
.permits to the E.R.C. B., the practice of purchasing

rights- oa-waJ in adVance~has decllned .In light of the -

N



-, over the w&jority of the route have been granted, phe'

/’
E.R.C.B. in Alberta will often not requlre newspaper

- 1:‘"

: o . “
advertisement under s. 7. '

.

4
3

. AFPER THE GRANTING OF"TIIE PuitIT - rOlH S 13

AND 14 -

45. Améndmcnt 0 Pérmit

4

As can be seen.from Table /1, amendmeJnts can be
nde by the avthorlty admlqlgterlng the Act ob on -the
/
appllcatlon of the- company. Ghe prov1ulon of 1nteneot is
. B

anulatlon 4 of The Alberta Plpe Llne Regulatlons, Wthh
ctaves:

(1) DuILn t-e construction of a pipe linP SN
a D“Frlul°b mnoy co ﬂnLFUCt an installation in S
connection with the pipe line that was not
referred To in the application for his

. pernit VLuhOut applying for and: obtalnlng an -
amendment Lo nis perﬂlt.»

. {2) wWuere -an 1r<tu]lat10n is constructed. o

o . unier sup4secsion (1), the permitbee shall 7 e

: forward the thdllg relevant tncve:o to the -~ R

Dunary“ent.‘ o o , _ o . ST

e
o

When Lho upixnlblon of ”1ngLallat10n (s. 2(8) of the ACt)r'° BRI
1s cons 1aered thc range of equ1pment that Can be added to}
thc plpe llnu is extenglve.

Y

&

Contlnueu fromflabt page o ”

board's wxll¢nyne>g to hear une landowner's obJectlono,
it is now more common to find a company- apply for a Lt
permit as the first step, so. that if there is opposxtlon -
to the planned pipe ]1ne, it w1ll e discovered at he ” R

&llleat ovportunlty. : _ R AR A
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~In feot,'the Regulation merely eohoee ;he-
provision found in mostvpipe line easements éranting the’
' plpe line company the right to place on the land a whole
ronge of equlpment Connected w1th the'plpe llne.. Should the
companyvabuse the_rlgnts given unoer h.Q: the L.R.C.B. still

‘has the final sanction of “refusal to grant an operating

licence under.s. 4.
v i, i . - - .

14, The Onerating. Licence

L

-

The final step 1n the procedure before the-o

~

p%pe line isspu:.lnt0jcommerc1al use is the Obbdlnlnb of an
©ON K :

- operating licence, or leave to comnence operatlons." The-

+

.variou3=pr0wincial statuteo p"ov1de for testlng of the 11nej~

Y

to the udule&CthH of S, mé aurhorlty (the Suoerlntendent

of Plpellneo‘or an 1nspec or 1n Alberta. S 14(2)), and fon\'

an anpllcatnon for the llb nce contalnlng all the 1nforma—'i

tlon ooncernlng conotructn‘n, capaclty, locatlon, and so on-‘

’jln the Llnal a”ﬁljuls, houevor, the grantlng of the llcence
'1s stlll d; cr t onary and de be acconpanled bj varlous

’ oondltlon 5’ Pne Plpe Llne Act of Manltoba 1s the: only
"exoeptlon. Seotlon 19(5) ef that Act. prov1des"

N If the: appllcant hae comolled 1n all
Yo . respects with the cons truction permit.

o -including the conaltlono,b}i any, attached
“therevto, and with this Ac¥ and the
"PC?U13C101u{ the Minister shall issue the
’opcratlnrr licence. (mehdLLS 15 added). -

T
|

s

LL scems that in Maqltoba, once all the condltlons are ’“”A“

S&tl?;led, a~perm1§tee of,an<oll plpe>llne canhdemand a

<AL
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8 3
llcence from thc Minister as of rlght 3 _
5 ~
<
. . -
4
- i \
)
. 14
- - P -
i
g 3
Con . L ‘-'"Ti’ ! 3 . . . : v o ; . ) | ) R

'-83,_;' Jete however that Tno Gas Plpe Llne Act whlch follows
“’=The,Plpc Line Act very clg ely in most other, respects,‘
o S o

~~.has no. pFOV]glon similar ‘S 19())
AR R .



III.  THE RIGHT TO OBJECT AFTER,IHE GRANTING.OF THE PERMIT

JURLSDICTION OF THE SURFACE RIGHTS BOARD IN '

- ALBﬁﬁTA
N

Once a valld permlt has been 1ssued the company
is 1n the p051tlon where 1t can apply to the Surface nghts
,Board for an exproprlatlon order to- obtaln a rlght of-way
hover any land regardlng whlch 1t cannot»negotlate the grant
S of a p1pe line easement.v'. o | |
Before dlscu551ng the power of exproprratlon,'
Ult 1s proposed to examlne what rlghts, 1f any,.the land-~”
jowner has, at thls second stage of the procedure, to alter
'lté locatlon of the plpe llne en hlS land, or the amount of.

.};land Wthh is to be taken.i The rlght _of xhe landowner'to

‘fhave hlS obJectlon heard.depends on the Jurlsdlctlon of

1khthe Board to entertaln hls obJect&on.l The Jurlsdlctlon of

L tion and before that Publlc Utllltles Board) can best be

fthe Surface nghts Board (prev1ously the’ Board of Arbltra-'

;Q_examlned from three separate p01nts 1n tlme. Before the

o .84
declslons in the Dome Petroleum v. Swan Swanson cases,

.after the second of the Dome Petroleum cases, and flnally ;.fi'

after ‘the proclamatlon of the 1974 Exproprlatlon Act (9th o fjfv:
) .

’ ,’July 4974) “';,f‘ﬁ i ;?;, Loy

T

."84.i,t Dome‘Petroleums Ltd. v. Swan Swanson Holdlngs Ltd.

] (19707 72'w*J'R. g 0. ;[ """ [*977] 2 W.ILERS 5oé.ﬁ.l_~
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R g < e - EEEINRE
1. Before the Dome Petroleum decisions "
- . : p

The Publlc'UtllLtles Board dealt W1th the

que tlon of ltp Jullodlctlon 1n Poaro Prver Oll‘P]pC Llne

iff? Co 1¢7L1m1*pdf?57uaulma“§5 and geld Lhat Jt dld noL have

Jurl dlctlon Lo detcrmlne e1ther tbe locatloa of Lhe plpe   15w;_ f

T

Qf*ht of waj-.’ s d801 Jon was iﬂff,'

11n9 or the w1d1h of the

?f.made on th baSlo “of S 32 and S 45 of The nx xop‘lation
| T P

%"§*{: ProcedureslAct 196186 The flrst of Lheue seétlong'was held :f
. ».'.ku’ . N .
: to glve tO‘thP Mlnloter exclusxve authorlty to decxde‘the s
> Y-
locatxon and the extegt of the rlght of-way, whlle 6 45 8
Q  wau held "to dlop&l ang- oubt that ther may be about the
Board'° Jurlgdlctlon" 1   prov1ded that.a E R G
: : 7Nojj¢ﬁ33 mJ/ Ln any provoedlnun'undnr - - N
 §&3$1%ét disput sheright of an expro—n ;f R
tprLatpns leO'LtJ Lo liave recourse to‘ o PR g
expropridavion or qu on:10v; shether the. SR U .
. land- @r cstace or: lnterp Lhoweln to 'ﬂ?sfoﬂ]._ S
he expxoorlabed 'is neces sarj or essentlal N

for Lht ‘public. hory or the works,'as. the”7°**
_case-nay bu, for’ which it 1o‘to e RERERASSIE
"GLQUlnCd {’v-, L 5;_”; '*:{;,f;l, ﬂi~j,“

B o, L T - 1.

‘As a ro ult Oflthlo d001~10n the pre llne companles could

- ' ERSERS I

ChOOoe the lovgblon dnd w1dth of the rlght of—way and oO ‘ifi.:;iff

long a"'they eralncd w1th1n the route permltted by the
,¥[u1n1 rer, Lhe ﬂubllc Uullt*eu Boara would autqmatlcally

) approvc thelr a plloailon.;vjj ‘b [z. f ]:y?*f>“¢f f

~
-
[y

’,c

,i
4;85;33,;'Uqrepurtpd P u B., No. 28 795, August 9 1968
86, s Al 1961 Co 30.'w;*1<;_ N

S _-i‘?-u;vvp".f.vv*’p Lo




o hllon J A dollverlng the maJorlty Judgment held that

(B2
s

A

N

N

-
2. Effects of the Dome Petroleum decisions e

«

‘a.. Dome Petroleum No. 1 . D

s

The quootlon of JUIlSdlCtlon aroae onre agaln

in Dome Potrolenm Ttd V. owan\oﬂeneon Holdln;s Lid. thP& :

&

Swanson IIoldlngs We re. complalnln bhat - Dom,'" plpe ‘llne o ’
‘thould bc bullt w;thln ono of the rlghto-of waJ over ‘the - K
”'lan roady granted to other plpe llne companles, and that\
feven 1f this was not p0551ble, the w1dth of the rlght of-way
r”proposcd was exces sive and shogfo be reduced. The Publlc

" Utllltle 'Board and Slnclalr J held that the Board had no

- lJull dlctlon to. hear the mauter but an, appeal to the

pp*llnte DlVlSlon was allowed by a two to one maaor1ty?7‘,'

"iﬂ,.45 dld not. prevent the Publlo Utllltles Board from

w"f,‘dctermlnlng the w1dth of the rlght of way, and that the

”’”LBoard was not to act mcrely as, a rubber stamp in respect of

:iofet%” “°m§\ny'° applloqtlon.; HlS Lord hlp'P‘reaaons have qh.-

'tl!fboen Carcfully*analyzed elsewher

” : i
88 ~and further.cxamlnatlon

ﬁ

v tfﬂfof them 1s not proposed here.? More 1mportant are the

“fff{roatr30klon placed upon the dec1alon in Dome PPLroleum No. 1.

: ffby uubaequent cases.v

e sl ~,:._\. - &
Lo e ’

2

tffﬁé?:gégf Alleh and MacDonald JJ A., Johnson J.Aw dlssontlng.»~-

.lhﬁf}88; fil‘Sel the Comment by D B Klrkhamjl(1970) 8 Alta.




.dec1»1on in Domﬂ Pefrolevm No.’ 1 to be llmlted to the

2 Dome Petroleum No., 2

SlX months after Dome Peuroleum Wo. 1. Klrby,
89

f

J., in ImperldL 0il Ltd. V. Horne construed the maJOPltY

'questlon'of JurLleCtlon of the Publlc UtJlltles Board 1in

rolatien to the width of rlpht -of- way clalmed. HlS

gordthp ruled thaL the decis 1on in the Dome caue had not

&
e NF

1neluded a determlnatlon on the questlon of the Jurlodlctlon

.

e"of the Board to order relocatlon of the rlght of way w1th1n¥

the approved Ioute?o and he furthex held that the Board’

‘;.

‘dld”noc-have JUPlSdlCtlon ‘to conglder suoh a matter..

Seven mon*hu after the Horne dec1elon, the par-ie_'

L“u in Dd.e 110 - 1 came onﬂe more bc oxc Lhe Appellate

“l'Dlvl;lon.j The deOILLy of the Court came to bhe oame
fp conclu51on as Klrby, J._1n the Horno case.: Clement J A.,"
fffor hlmself dnd Snlth c J A., he]d that the Board dld B

ﬁnot haVe ]urlsdlctlon to deal w1th any land Lhat was not

the subgecf matter of. an appllcat on before 1t,deven if 1t

- came thhln Lhe route approved by the Hlnlster.* Hls_';’“

B ¥

/ ,
'lLordvth examlncd the procedure under o.56 of The prroprla— o

“1,t10n Proeedure Aetg vhereby an 1nt°r1m erder of eyproprla—.  :ffd’

s IR .
i Sal B

_tlon cou;d be - granted on dppllcatlon by the company

A

e_(ueually ex parte) and on pajment to the Board of a. dep031t..

B

d”p8§' (1970) 75 W W, R 361

/
-’

"'.J9Qm"“ Althourh Allen J A had referred to "locablon" of

=97, N R S. A 1970, c. 150-,.' ,ﬁ»lz;, s

the rlght of-way (1970) 7 Wole R 6 16.

i

1
<y



He held that S. 56 (1) (v) prevpnted the Board from c
- ring anjthlng mor

exercise of its‘rLghts over the land for which it Has

applied. His Lor
f ‘
mrantéd an interi

chat 1n mak ing tn

bb able to congxzrr chaﬂulng the

The'bnly issue to

Lpéyable;p-in reply

should be congide

Lordship stateds

- The Board
for lani

>

I~

¢t

il

¢

T

t

(R}

onside-

than .the company's need for the immediate

ship continued that,,whére the Bgard had

order, ‘it was not practical to pgropose

final drdér under s.35 the Boar should

location of the pipe linec.

be resolved was one ol the comp'nQatlon’

jg_gq_argumcnt that;a}te:natlv locations

cd at the-interim order hearing, his

cannot make an exp“oprlahlon
nat the pcrmltuee‘naa not

applicd flor, but it is said that” the
Board coyld, v men -the circums.ances S

\u‘“'_ ant ]

in ¢rfec

2

re-noply for an- inuserecy .l

clanty tnfe

.b

, d\r,.t‘o e@pplication and - /.- L
require Lhe anpl' nL to '

Mmoo spne othen
=vvroprlqtloq of whicn- woul

Jbe I.Cnu'lnl‘ Gk al to t/e ‘ . e»r

‘without

unduly affect 1n§“‘
Inwy o inion=* e Bod !

Jurisdifction to CO“SL 9n~or 'OLUh thye -

interedt
: To tne
© . exprep

Y

ts. of" the llniownCr'ln relatjon
‘desire of .’ ;;_aopll%%nt to :
‘1ate upe(lilb land

1t8 con

(at p./574),.

I/should obuerighthat thcre nyy’ be cases in
which thg right- Oi~w1j location oelected by
AN aopllcaﬂt is so unreasonable in the
ircumstances and the 1nterests of the..

"'92;' ’  [1‘"37’ 2 . . R 506, bﬂ RN G

C 9500 Thc onlJ pouulble'cxc ptlon that his Lordghln was.
“.# _preparcd 8 consider (in a case whele the facts. requifed
: sxd‘raclor)'das the case wahefe the location - /
" @kclectd¢d was- pateMly unreagonablc.‘ ‘His Lordship

%kandowner are -so -unneces ssarifly and. harshly

agf;cte¢

thab a- quesrlon m J arlse as. to

-.\1



;_qu.‘;;;'lbld., at 515 f".;  .

A

~

[N
RPN

¢ . .
McDermid, J.A., dissenting, pointed outi%L that in practice

the Minister does not direct his mind to the exact locatlon
~of the pipe line but approves whau lu merely a general

rOute within which the company mugt lay its pipe line. His
lordShipmcdntinued by giving examplcu of the potentlar‘ahuse

b7 a company of an unfettered rlgnt tO“place,thc‘vipe lines

,anywhcre witlgln the route, and concluded that hc Oard

dld have Lhc UdrludlCthn to alter the locatlon ‘of pipe

line, ' as lonn as. it prou.ded an; alternatlve location

w1th1n the approvod route. -
AP can be seen the law as stated by the two

Dome Petroleum cases 15 {ar from clear. It remains to be

seen wnethcp the’ roa"oang in the d901810n§ Stlll aﬂplleo o

PR

»in3phcalightvof the new prroprlaC1on Act.

gl ¢ .
R ‘ ) ©

e

3. The Exﬁrbpriation‘Act~1974' 

N

v

\ ‘ . . . 2 v

Réds oning. alon" thc llnes of that of_thé_
Public Utmllt)co Boarm 1n the Dovco River 01562) beOd as,

LU vas on U.AS of ch hxp onrlatlon Prdocdur Act, is a

*thb of the pant. Section 45 no lonﬂer CXlutS and ih;its_

¢ Lo -

COHLlHUOu *rom laut Dage

,.whether the power. of bropriationjis_being
~exercised.in 00d talt“.‘ buch a case could ”
atfrxut Lne appligltxon of other principles
hng 4 reserve consideration of 1t for an

& [”lon on whlgn 1t erges.il R




? place s. 6 of The Bxproprlatlon Act provides. '//:

. W

(1) No person may in any. proceedl' s under this
‘Act dispute the right of an. expropriating. autho-ﬁ
rity to have recourse to expropriation., . ‘
(2) In any proceedings under this Act the owner

- . 'may question whether the., taking o the land, .or

. the estate or interest therein is falr, sound-and
~ . regsonably necessary in the "achievement of the - -
' objectlyes\oi the exproprlatlng authorlty.

Is ‘the onlng of Clement J A. in Dome No 2

‘.
- -stilld appllca:leyzn/llght of" the new Act 9 ‘It is. submltted

that it is noty r two reasons. Flrst, the procedure ndiaon-g L
n 6 3 '\f

.96
_ger ex1sts whereby 1nter1m orders can be granted. . Sect

\ 0

0

;of The Fxproprlation Act and the whole procedure under the Act
whereby the owner may object- (s.10) and an inquiry w1ll be ‘held
(s 14 have altered the Jurlsdlctlbn of“what is now- theggurface gfn
nghts Board. When the Board, in 1ts role .as an inquiry offi-
cer under Se 1#, examlnes whether the intended exproprlatlon 1s f~
"falr, sound and reasonably necessary”, it is., submitted that |
it may grant a certlficate of approval for a Etvht of-way

w1th1n the general route approved by the F R C B9 a Secondly,

_the conclu51ons of Clement J A., that the Board did not have

. Vi
- ‘\

Jurlsdlctlon to ”welgh the 1nterests of the lgndowners in rela—"“""
[+ 4

tlon to the de31re of the appllcant to exproprlate specific B

"'_land"i would seem to be no long%r tenable in ligf ‘ofwthe s

5,

T

96. 4 Sectlon 13 of Thé“xproprlatlon Act, 1974, requlrlng as"’
it does. Cabinet approval, in no Way replaces the 1nter1
- order procedure. : SR _;ﬂ-_; : \ L

796a. Assumlng exprOprlatlon s warranted the S, R B. W1ll
permit expropriation of theArlght-of~way on ‘the lands '
vg-already affected by the E.R.C.B. permit, - However. if
. the company wishes to exproprlate ‘land on a’ quarter v
' section not mentioned:in the permit, the S.R.B. will requlre-
" "an amendment to the permlt beiore 1t w1ll issue a certifl-.;~r
:‘cate of approval. A . S




’ ' I s ’ Voo "
v \ 5, ' N
)\ K

i u

prov1 ions of-&. 6 and s. 14 relatlng to 1nqu1rles,
especially s. 14(9)(c), which allowo the Board, as 1nquiry

officer, to hear evidence and argument from each party

to the lnquiry. . ‘ - .,\ o L2

[\ Y
It is submitted that, as a‘result\of-The .

© mapropriation Act, landow er:. hhve a right to obgcct not
ﬂonly co the WLdL? -of Lhc TLblL -of-way, but aluo to the

. lOLaLLOH of thc p]pe line w1th1n the approved route. It .

is not sug erted that the pew Act will cenable landowners. to- .
A

-«

- " hold' pipe’ line companlec to ranoom by objecting to the

. m.’.n v
. lo dulOD of the plpe line.. IL is antLCJpath that in the

IS 3
) majority of cases Lbe lnthdoa eyPFOprlaulon of* the
. . ‘:‘/.'a /
parsicular "locatvion Uelocvcd will pe found to be "reasonably
necesasary” since t'r ncono11c VlaDlllL" of thc pipe line
. ALY rurcly'pérmit more than a minor hxft 1n tqo 1)oatlon
v of the pipe line. .
- |
t . f. hioup ot oRooor 1N BRTUISE COLUMRIA AU ANITOBA
e . N A ) / ~
i o S . ' .
. ‘ ¥ v T : i . !
o _ In B.C. a company_must’submit to- the i 1uter

cr

a book of referelcovbefore it can begin con ruotion,

ne book of re foijn; has - Lo conform w*th s. 13(1)(d):

15(#)(d)d The took'of rgfovenn ‘shall . I A

“describg the portion of ldﬂo proposcd to o‘ ; A
be tnzen Lu P\CH‘oat el of land to be ' ’ '
trave ‘P«@‘ V1ng oarfjvulap@ of the - -

pulo“l“ dnd txe P‘a length and -width

“of the poxrtion. oL cacnh parcel. to be

taken, agd the names of the owners: and -
oceypliers so far as theJ can be - L '
ancprtalnod .

K . . .
w .
o '

;‘ SPC%lOﬂ 14 and 1) deal wlth the powers of the Mlnlgter to

e - . A . . .
r ' . e ‘ ’ . . - . ) . |




\

’
h

order relocation, and Section 21 restricts the right-of-way

A

taken to a maximum of 60 feet, although the Minister can

S

by’nhpisterinl,approval. The Raillway Ac

ass

v

. : ; . .0 o
approve a wider area. Line location 1n B.C. is dealt with

L97 1is used to

ess cowmpensation payable but contalns no provisions

whereby

wa J';

v

AC’t y

ve
—~

44

°

an owner can object to tre location of the right-of-
R 4

v

e can do this under s. 12{4#)(e) of The Pipe-lincs

which provides that the iiinister 1is to take into -

98

account the ohjections of an interested partj. However,

S

grantins of the construccionscefcificate. Once the

certificate has becn rranted relocation can only be QFdered

tet
0

e Ul

12(#)(e) only deals withjobjecfibns made prior to the

v"

‘the dlinisger in accordance WItH\b 1 and 15.. Section

. : ~ - p
only allows thc nlnlt cr to order relocation if he is.

N

i

- EECTN

e oninlon that "the relocﬁ$ion is necessary to facili-

e construction, recdhstrdction or relocation of a

highway,or any other\wovl affectiag'the_publicHintefest...".

‘Cequion 19 only provides for relocation on the applicaticn.

of"

k _‘_.," ) R W ’ - . . ~
“lnl”t“D". helther sectlon maxes any provision for

R

inisters

N

.

&

tre vo‘p ny or on the recommendation: of certain other

P

tfdreloration fOllOdlnb ObJP tlonu by the ldndowner. The.

.ﬂ‘

’agprxcved lindowner must make his ObJGCLlODu known to the ,

befo the- on;t“wctlon cvrt1f1Cd+e is 1ssued

o

ln nanl ob there appear GOubefdlfferenb

prdEbﬂgyeulgppendang‘on the type of plpe 11ne propoged

R N
s - -
. ) 4

"97..

98..

 R.S.B.C. 1960, c. 329. o

¢

Supra, n. 47.
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, \
Companies constructing oll pipe lines may cnter on the

land and construct the pipe line beforé an agreement or
order.concerning»compenodtlon is reached or made (5.16(1)
Fipe Line Act). However, s. 27(1) of The Gas Pipe Line

"Act requires on ordor.frqm thequbTiC”Uti;itie; Board

and payoasent of ceomvensation before\entry onto the land.

. koth ﬁﬁcs.set a.limic.af 60. feet .on the w%dth‘bf Tight-of-
way‘(S. 1@(520Pipe ﬁinc ﬁct; s:'27(4).Gas'Pipe Line Aét),'
subjecu to the | 'antcr S power to grant a 1arger area’

(s. 16(4);5 s 27(5)). Section 12 of The Pipe Line Act and
Se °3 of Tne Gag Pipe Llne Act are 1in glmllar terms to s. 14

\

of Pno Pipe- lines Act of BPlulSh Columbia and allow
: L)

“O‘ﬂthLO“ only where-the Minister thanS it necess ‘y tSJ
racilivate hisaway, co“uﬁruction. Hooner,‘s. 6(2) dfi
Senedule A Lo The Qﬁprapriation Act 6f.nanitoba states
théhdupieé bf the inquiry offioer in a similar‘manner fo
‘5. 14(2) of the Alberta Eiprﬁpriqtion Act. The inquiry.
Qfficer is to "inquire'rnto thther:thc intehdp :eipropﬁia—
tion is fair apd‘rbafor le ncceqségy‘fbb the éthévemcnt’
of thorobjectives of the éxoropriatingﬂadthbrity“.; Since

The n,pxourldtlon AcL p;evalls 1n the caue of - dny confllct
ydlth The Plpe Llne Ao or EQ_,GdQ Plpe Llne Aut,'lt 1s o
| uomltied that s. 6(”) oi Schedule A is in no way res rictéd
by«s. 12 cf The Pipe L¢ne Act or S. ?3 of The Gas Plpe Llne
fActQ ahd that landownegs-have a rlght-to obJect at the
inguigl¥gzgpeedinés tb the location of_the_pipe'line5 as
-long as proposed alﬁernabivé Iocatidns afé still w;thin'

a—

Lhe route épproved by the NMinister.

6



vof The Plpe'Llnos Act to apply.. h

-after. entering uponﬁtho‘land.

o
ce

C. SASKATCHEWAN jf

)

1. [The Power to Object

. ‘ - ’ \

The obscurity which surrounds .the le slation

rclatlnb Lo gathering llnos has already been the subject

L . g
of <omment)9 the conslusion previously drawn-was®that
gathering lines are sutill, according:to-the lezislation
even if not in practice, subject to 5.26(2 ) of ‘The Plpe

Lines'Act. hence the plpe 11ne company that has to

exproprlaue ldnd for a gathcrlnfT line must obtain an®order

fronm the hlnlster of ulneral Resources declaring Part II . ¢

2

‘ A"cunxny this order to be granted then
gncncrihv lines like pipe lines are subject'to sec”iono 18
aud 19 of The Ploc Llneo Act. In Sas katchcwan, 16()) of v,

5

thhPlpC Llnes Act_glves the holder of a con truction

\"m- ' {
permithuke rl ht to enter upon the land a.i to. construct:

its pipe lifte, even though the owner of the Iand refuses

to give his coaé@é}. In uhe case of such refusal_the
pormittee'must'pro‘eed'to thc~expropriation:withiﬂ 60 days

- R . . 'S

At thls point, the lcg*olatlon and practlce -

rJ 51arpl- bectnon 19(1) of The Plpe Lines Act L _ SR

9. | Chapter I p. 12. o o S TR

1. . In the case «f a gatherln line the compqny is S
deemed to e a permlttee. s,(26(2) . S

' .



, . r .
e o

» . 4 L . IS4 ‘

: .

incorporates JThe uxproprlat1on Act2 for the erposes of -

exproprlatlon under The Plpe Lines Act. The oxoroprlatlon

\.§
v

Act contalns no‘prov151ons affording the landowner an'

¢

OppOfLuPltJ to QbJect to the location of bhe plpe 11ne on

nis land, oo'ihdt unLrl 1 68 the only avenun'of'approach
the 1andgwoe§Ahad was to &Dplj o the ulnl ter, of nlnerdl
Rurou;ées unde s;Efﬁ‘of he 1108 ulu,u Act request 1 ;a
-/ r _ 7
pop{ic'hearinr.into the location af the pipeAline? In
?4568 ”he E pPOPPld 1on Irocedure Act4 came'rnto force and

on lts face would seem to aoply to exproprla iods by plpe

'llne cempanles oﬁWland?requlred for plpe llnes and gatherlng

' .
°

llneo. Tris Act deals with ! exproorlatlon<",b an .exprop—~
" \;" . > N

1R, authorl "

- for: the purpdse giya 'pUbLlC Jmproveme nt".

riati

~

N o N R
CAS Lroxe Le‘m“ are qo lrod in s. 2 of th@'hcb,\tney

(Cr,alﬂ;j 1noluae a‘)lpc*llne company axlng laoi for Lhe

purpooe of conotruobln" a plpe llne.' "Eyproprlate meansx

y“the.ta lnb of ‘land hthOht the conoent 01 the owner by an n‘ ‘

a

xpropriati DF(JU\H)Pit n the.exerelse ofultszstatutory

* powers™, and e*pjop itbng'auxhority"’means Vthe Crown or

s
-

“an association or pergon empovered to acqurre land by f';
exproprlatlon». CA pipe’ line company-ln cxproprlatlng land»
1

- for ;‘inpc ﬂlne is. merelJ nyerelglng thef atutory powers‘

v

"

’!2,.;:' *R;S.‘, 1965, C. 50.11_‘.‘§: ‘,ti'fe'é | '
 123.' ﬂ§om the - lnfornmtlon/avallable it appears that'tﬁis
sectron has hever.heen UDéd for thlu purpose. .
*(4"}‘ EXproprlatlon of ]aro for flow llne ‘and serv1ce

£ lines Is clearly regulated by The Surface’ nghts Aoqul-
' oLLUﬂlvﬂm.CompC nsation Aci (Part IVﬁ and, is-in no way
dfieot ' by, Ene\ifproorﬂatlon Prooedure Act ‘see s, 5&3)

of ‘lhe 4k>fopr3dtlon Procedure Act.

e TR e

b*_;..v;-.-—u.;,x..f»

By

[4)
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K

conferrcd on it bJ Part IT of The Plpe Llnes Act and ' S
Aaccordlngly comes uquarely under The bxproprlatlon Procedure   |
_Agt; Elnally, the ter "public 1mnrovoment" which means,"

'gnthlng for the pUrpose of wthh an authorlty may

iy

 exprop rlate land", clearly 1ncludoq bhe gongtrucclon of a

*

‘pxﬁe kLne. o - - T R Tl 5

L ~>:;xprop Latlon ox<lqnd for ‘pipe 11 (ana*”“*‘
gatherlnb llnes) appearu to fall >quarely Wlthln che provm—
_sions of The prroprlatlon Procedure Act, and 51nce that : 9“*'
Act prevalls in the case of confllct w1th all other Acts,:"
.except those’ mentloned in s. 5(3), 1t prevalls over The

5P1pe Lines Act and The Ltproprlatlon Act where the pgov1—\

sions of thoue Acts conillct w1th 1t5 ‘In con91der1ng the ;v,. il
ol zzcbi(()xlu tnqt" a landow ner ha.:. power to r"fir:’né‘there is no '.* ‘ R
é> ct;vsinée thlhvaOPIidthn Act mg%/" no: prov1slon :'ﬁl?;‘m;
fox ob;eculonu.; PhereLOre S, 7(1) of ‘h' E proprldtlon 9_g  rg :¢§§

Procedxve Acf would seem. Lo apply Sectlon 7(1) prov1des.
4fh018 lan “is or is Ao be e'nxoprlated
for vhe 1 n;nos< oL a gublic ;improvement
S any ',_O'.‘:’I’l!.‘l of LaAd may '1'3')1/ in ert:m{r JECIE
S to othe BoJLuftn- Sablic and Frivaté ‘Rights -

st . Board] for a rey ew oy the /Aoard of the R A
e ruuu(,°f1LL;ur)n or Gesima of tlie public = ;‘tlﬁ“' :
Thp 0w ey O LG propoued ublic. -~ = - e

) o l‘T‘pI‘O"(’m“M (J{z“ﬂyﬂ 1618 dddcd

However, in ceﬁlng\to obtaln fﬁrbher 1nforma* .
/ ’ -

tlon about The Publgc and Prlvatc nghto Board Vlt was

 d1chvered thdt bhe practlce 1n‘Sankatvhewan 1s entlrely ;ﬁj,a

‘.
cE, This problen is. examlned Fully in: Ghapter v where‘¢ F,;”j
: the first conflict, v1z., mh,,h procedure is to be e
adopped ‘is dlscusqed e L e
T N B r’ \;‘ vw o, N . N 4" ‘ e
! w3



t

~
5 o

dlfferent from that outllned above. The'Eybliciand Private.

nghto Board acts only on dlsputes between landowners and .

t

Prov1n01al Government agen01os and has nothlng to do with.

-

expropriation (/y pr1Vate plpe llne companles. Slnce 19?2

the control of exproprjatlono for all_plpe llnes6 hne ‘been

3
Yy

N

~

e ny<lud1ng exoroorlatlons by federallv'1ncorporatedv.”
companies vhich are controlled by The n&tlonal Ln%rgy
, Board S Ry B T _ 5
R DR R T LR o {ﬂﬁ>vif'v S
e ssevsrenm Lo T LT
s . 1972, B9
. N /

‘line’s." s S ) i ' el L :.7'..v‘

of mnv uurface Alunt; Acq ul;ltlon and Compcno&tlon Ao
Obdectlonu uO the locatlon of the plpe llne can be lodged
w1th the Board under S 57 of the Act and °s. 26 and 27

prov1de ‘the procedure for the obJectlon and the hearlng.»

el ‘4-,{_

. .

j ‘ “hlt Bhe uurdeb nghh ACQUIolflOH and

»

Conn,x aflon nct appllP in the ca e of flow llneo dnd

's rvrce llneg-ls not open to doubt but 1t is submltted

Lhat Lhﬂ Board of“m“bltratlon 1 act1n¢ ulcra v;roe S

:mumlnT Uurl dletron over all 1n8rd-prOVlDClal private plpe

/

. FI

St e
N

"fe theranrd ofﬁArbltrarlon bJ an Act Lo amend The Surface."

l‘\

b
n atlon Aet7 and an Aut to'

i

Al

nghtf Acqu1¢1t10n and -Comp,

amend Dhe Plpe Lln ~Act8 whlch were 1ntroduced 1nto the

(D

o

‘2;  Jur1 d1cflon of the - Board of Arb1trat10n :.”'

‘;1t is c]almed rhat this juriSdicrion was~giéen5_

&

R

66

exerelgea by the Board of Arbltravlon enta bl hcd under»s,Sf _

Y



:relaulon to flow llnea:dnd derV1cu llneo the amendmpnt c .

ﬁleLh the greaceot respcct 1t 1‘

eglslature as Bllls 27 and 28 reupectlvelj. Taklng Bill

No,>“8 flr t 1to )ole prov1q10n 1nberted into 0.26(2) of :

Ihie Pipe L1n0° Act after the openlng claude "Not lthut&ﬂd“

ing ,ub cctlong (1)" the words "but »ubgect to Lhe Surface
dlyht .Aoqulultlon and. Comgenvatlon Act, 190&" 'The-
Attor NLJ Gen”"al in movmnw gocond reﬂdlng of thls 5111 %ald

‘1h1> amCHdanuvlﬁ vP“/ uhorc and ulﬂpl[
_brings cergaln t,PU of pipe ‘lines, the.

"flow lines and mathering lines bhas ically,
“under the PIOVlnIODq of The burfdce e

‘ Rl"huo AanlglLLon and 'OmanSdtlon Act. e

,gubmltted that the amend-aﬂf

| ment confalned in. Bill No._?8 achleve 'nothlnb t all

7‘is ,unanluous s‘wce thesc llnCu havc been under the o L;¥,v'A,zé”
SRR

L l

 ,D'UVl)L)nJ p; Phe-Surfac< Rzgh ‘HCthoLtlon and Compcn -
’ ’ ) .,:6.- K

ot Ihﬁ Sur"‘

LR

'ulon Act olnCO 1Lu com1h§ nfo iov‘ s thle pathorlnb S

 m¢”lihé5,aav wag oubﬁlttqd 1n Chapter Iy have not been

“Ac' bv v1rtu10 o* poor vaLtoman»nlp leen thc ‘provis 1ono_

of blll No. 28 are quate 1nani]b10nt to p{ac gatherlng

'_llneo under that Act.

',_\'
§

'ulno]uued ln hbe burfage I'UQis Aqui51tlon and Gompensatxon\

N

\

3

‘ i

{ e
/

ngxts ACQWlulthW dnd Compp Jatlon APt as

LR

o
s

fdl u'séd in Chagtﬁr I U‘hgvoubﬂltted that the woxds

&\

'\“a
Jz-\
»

Howcvnr whcn one turno to examlne bhe contents. =

 df'Bi1lvNo ?7,Athe o ly seatlon of any relevance was 0.9,

i

" —t . #-:‘4::"»~_ T T ]
. Report*ow”hbbaﬁég' and . PPOCeGdlan of thc Leglslatlve
”?,Asnembly of qukauchew n, 1972 at p. 895, . S
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.‘/ft

S whlch prOV1ded,a

. ‘Where, prlor to the comlng fndo force of
. this Act, an operator has purs ant to .an ;

; X '“’)order off the Minister of ulncrd Resourcds .. . . o
, fo . und or';ubscctxon (2) of section 20 e .o B
' ipe Dines Act, dCO”lf@d a. right of’ entry ~
1“on Land or amy other intérest in land _ o
  ¢0? the purp ses of conwsbtructing flow. . j‘ R o
o lines, wvater liaes, or other: dellltles, " "
“ani the coupansation to Lp paid:therefor. : A
Sy othe o oxr1bqr" thp WIOT 0D oucupxnt :

as tae case mar De-nas nat, reen deternined

by the doard or andar L“,3d<u;opLLat1on .;a'r
Abn‘o” l'CfﬁKDPOWPLAubOD P"oceuur Act, o o
1988, the owrher or oge uwant ‘mdy within b ,'y.'_"fﬁf;}
281X month after this 4 St comes: 1nLo for R

' capply to the Jboard: to dey ermine’ the
'fyccmponqatloa to be Ddld “o him and . o
o .o osecuions £o 42 and section 44 of The,: -
| ,?‘.',“wf . Surface Rl huU fgqux Jflo an®. Cownenudtlon | .
RO   1 @ Af‘L, ’1708, ,c\. le w,ult‘ mufa'lala.;_‘ cel e 5

[f In 1975, tnlo ctlon was replapcd by a.ﬂO ofJAn Act tokaf<5>;f;y;

amenl Lhe SU“faCL ngnt Acquiultlon and COﬂpﬁnuablon Act 5:LY5£&J

A

f}ﬁﬂ@?j”{ \hlcg pTOJJch” w‘ l ;a;f“;1f~d g”'?,; 9;]f ,7

S s S e

\ _'_&'

‘§ -,7; ='ﬁ»' Where, pPIOT to the %OLh ddy of Plrch 972 IR R R T
: N an; ovbrxcor ‘hids pursuant to an order. of the =~ 0 e
o . Jtlrlvton of “riineral Hes ources under subsec-'*}*;g;» L
L e thon (2 5 of ‘section, 36 of fhe Plvm ‘Lines’ R
SR AT oL A quUL“Pd a r‘wnb of entry 'upon land “for . -
s the purposes of construsbing pipe linegy w0 oo
,~'an“‘n« lines, water, lines, or obthert .. e
“facitleices, ard the ce.osnsgtion to be. paad :
B thervefor has.rotateen agreel Jdpon by the . - SO
f\ﬁ]-’”‘~o”nvr or OLPupaﬂ*'aru the opecmetor, or R e R
e devermlﬁﬁd by board or under The -0
- o - .Erpropriation Act or The Exproprlatlon o
v ‘ Proccduro“ﬁur 1958, the owner.or-occupant - :
‘may within one ysar after this c»t:on T ’.‘,q\'
cones 1nro>’0“"9 apply to the board to. moo o
AN dcternxne ‘tlie compe ngation to*be faid Ho i
e i‘” ‘him and sections 39 to 42 and section A4 . v
‘ - Lof e ou?&aré ernng Aﬂquloxtloﬁ and. -
Compencqtlon ACt, 19068 apply wut;tls il ESN
: rtxu::uctLo.', T A - »9514 e

e L

- q:; . : . - . RN

R  ,V;ThiS ecéﬁon by 1ts very wordlng can ngve no relevance to

N [ A o . ‘ N .

;T.Jj,t¢f ; _V.‘-, _?_ *v:f' “T: 33‘:‘ -;_;,;_g:“  '.~  1».,';Q%yf
et :f7?wfffff}f=¢§~”M;¥n”;gw§ I L S E S P
5.5.1993, €109 TN DR e
- o . »&D". - '  | ‘\ o . L : “ E ..

t . - AT R ) B . [ ] [
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cfplpe llneg. Itq appllcatloc is restrlcted to those llnes’..
for whlch ‘an ovdcr of the Mlnlster under 5.26(2) of The
Pipc Llneu Act 1s requlred and does not 1nclude plpe llnes.
fven thougn thc 1973 Act referg to "pipe llnes ‘rathcr than
"1low 11nes 1ts appllcatlon is, Stlll chtr bed to. thoge
llnes bClQnylﬂ“ 0 an“"Operqtor" '"Operdtor is defined »IV -
ln 0.2( ) oi Thc Surzaco ?Lghﬁ AGQUToltlon “nd do@pch;ctiohc,i

Act ao 5;3 a comp y;.. %hat has thc rlght to”a minérai,ﬂ

?

or the rlght to drlll or pro~ace of recover a mlneral"

a

whlch cannot 1nclude a conpany that ncrely Lranoports the

o B

OlL or gas 1n 1t% pxpc llne, charg;qg a fcc for so d01ng. e
e S

’uo ;ar as gatherlng llnCS ax concerned thls e

s -

hﬁd'vomc appllcatlon. Whe“e an operator_’ .

-

"Pccblon maj ha"
ownnd‘ pc gdthnr llne dnd‘zhcrc hv, i ooLaJncd the ‘
: - o e, 1 . .:7.',..

o

'rlb?u of Ont"y pur udnt to an ordor undcr J.PG(?) of lne N A
el g SRR
: Plp? Lmneﬂ Act then the owner or occupant of thc land e e

coul& have appllcd to Lhc Boqrd of Arb1tral1on to detérmlne R
. @ Sy gt o » el e
compcn atlon 1§ uccordJncg w1th thv rc evant pro"L51ons of {" A

-

The'burfucc RLvhtc AQQUlultlon and Comlonuatlon kct. j' ;'Q '

B {0 e Q

~_Hoz(\er,zu1nce the perygd thhln whlch appllcatlon to the F

‘77Bourd had to be nade was llm*ted by 5,010 1fgelf to Qpe,.c'fx[}
n @ .
’ycarlfron 1nt Julj, 1973, the power to mane the appllcatlon

sed on 1u, JuIJ, 1074 .and has not bcen rcvxved Sane.'

"'f§c1ﬂJ' " See_also uh“ dcflnltlon o
. u.( (f‘x)) \'fL.LC -»-dl s to. lT"'%Z
c0mrwny for a pipe line tha~'“

Lhc proaucxn( opcr1+lon»,of a mlneral. vd..;:f. comtal
v i Lo B S
: - S : ST et -
N w s © . ) . Ca T B
',7,_",, o . ; ;
, : .



 Eveneif'the section as .it stood were to be revived it would
,srill Have no'application_to gathering lines the land for
- hhlch waQ exp OpPldth after BOth March 197? and for whlch

as ¢ u.w1ttod ln Chapter I an order of the Mlnlocer under'

: . £ .

! 5.20(2) would secm;stlll”to bc necessary. . .

i, . 3, Potentinl Rosulbs of this Error of )
S Jurisdiction o7l

In thé fiﬁal'analysisgiit‘is'respéctfullyA

umelt sed thab the BOard of Arb&tratlon has erred in assum—
‘ -1nU~1ur1 dlctlon over Dlpe 11neo and gathcrlng llnes.

\ v  N(1thcr &Joo of llne iﬂ@
L , < o N . 6

: ACQdLuL?lOH and Corvcngau1on Act ana no aweﬂdm0nt to that .

b%ect to Thp Surfacc nghts

v

I 2

’1tct 4L0, DxﬂvP"pe LLnLo LL h&n ch&ngc tht fact. Varlous.

;‘ ezulco flOJ-fPOﬂ th1 ;o Dhe flrst 1s that an obweotlon to

~

nLhe 10@ tlon éf the plpO llne is correctlj made ander S 7(1)

"f ‘ ;bf ;%0_1 oprlatlon Ploccdure ALY and not 0.37 of Thé
3 . - . . ) , f‘n
i ‘Suﬂt 1Ca2 Rlbhca ACqu"]LlOﬂ ard Co enuatlon Aﬁt ahd should '
“? be mado, not to hhc Board of Arolbratlon but “to thb ",‘¢u;?3<

‘Q_Publlc”aqd Prlv%fc nghtg,Board., If thb le”x latlon is not

T e L

”'amundpd 'a lanaowner way—Jseh uoly delay‘% plpe llne

"Q.;COWpany-b- applylng Lo phb Courts for an order of nandamus

- S - : [

'»ro force the Publlc-and P lthO nghtu Board to rev1ew.

y .hP ltuablon of Lhe plpu-llne 1n avcoxddnce w1Lh 5. 7(1) | ‘ ijfff

s

91 Dhe prropr atlon ’rouedure \nt coupled wl%h an

= JnJunutlon to prevent conutructlon untll the .;mlwm_ gﬁ_yﬂn
;Lé:;:aw»~>*’*f”*?7fffff;¢g#;;.w“ﬁxJH S b o et
S o ‘ " . .
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o : . . . j

Prlvate ngnts Board has made 1JL rev1ew?2 Evenxif‘the
landowner does not actually adopt this plan of actlon he
 may . very welﬁfthreaten to cause thlS delay in an. attempt to
_ force the plpe 11ne company ‘to settle. at a hlgher flgure.
The second result is that procedure for
exproprlatlon varles substantrally between The Exproprlatlon

p'Compensatlon Act. Slnce the 1ntroductlon of The Surface
o s
nghts Acqulsltlonﬂand Compensatlon Act a maaor complalnt

B "\.

.from the 011 and gas c0mpan1es, whether Justlfled or not,

R;has been that the awards of the Board of Arbltratlon have
T i" PR (—\(,(.",,-
been tod

they would much prefer to return to the Dlstrlct Court where

A
,.

‘the awards in the past are alleged to have been lower. I
'These dlfferences w1ll be further examlned in. Chapter V.“ \/
. *v Flnally, the COmpensatlon pf(v181ons themselves

‘Ffare_dlfferent and - the guldellnes for assessment of compensa-“‘

'erous to the landowners.» One wouli.lmaglne that ﬂdb

tion vary;, These dlfferences w1f/ 1 ve examlned in Chapter VI{hf',5L,

".!,',

LA s "

) 14'42. | The'lngunctlon belng a - dlscretlonary remedy, may or d.i

may rtot be granted. Perhaps one of -the strongest argu- e e

- @, ments in favour of the granting of" the 1n3unct10n is" to
- show the probable consequences%of refu31ng to grant it. =
"o If the construction. goes ahead, 1s it "practlcal to .
e ropose" (to use the- words of Clement J.A. in DOme
. Petroleums Ltd. v. Swan Swanson Holdlnvs Ltde, 197 ﬂ
7 W.W.R. 506,.511). that, the Publkic and Private nghts
Board, even 1f it is: ordered to ‘hear the landowner 8
; obgectlons, will order the plpe 1ine: to be pulled out of
- the ground. and relocated % .1f the Ainjunction were not -
¥ granted, - the ‘order of mandamus would be of little
;practroal value._,n;~;, puﬁ‘:n“; f :-¢t~ Y G

wr

vy oo

'u_;13g‘ For reasons dlscussed in. Chapter v, it is submltted
"ff;that The Exproprlatlon "Procedure Act and. not. The 4;,1;>;_
ff-Exproprlatlon Act 1s the approprlate statutg

" PR . . X .
T S e ) o ‘:"".~, : )



'1nterest granted under a plpe line’ rlght of-way 7", three ..

IV. GRANT OR EXPROPRIATION 7

A. GRANT - CLASSIFICATION AND PROTECTION
. ” \ AR

o | 1. Nature of the Interest

\

" What is the nature of the 1nterest whlch a’

.company seeks to obtaln when it plans to lay its pipe line

acToss the landS'of another person 7 Askvany landman, and‘

" he wlllrprobably show you the. document used to grant the

-interest, a document entltled "Easement" However, 1t is

trite 1§b that the mere “fact of calllng a- document an

'"easement" w1ll not alter the real character of the lnterest

Up'

in lawj4 To the questlon, "What 1s the true nature of thev

N

'd fferent answers appear to have been glven.: A plpe llneb~-

: 4
rlght of way has been varlously treated ‘as (a) an easement N

LI

7 in gross, (b) a true easement ‘and (c) a corporeal‘

’ heredltament.- A true easement and a corporeal heredltament ‘

' .

;“are both recognlzed at common law as - 1nterests 1n land but :

jan easement 1n gross has never amounted to anythlng more’

5

Cla551fy1ng the rlght of way as an 1ntere§t 1n land may be'-

:7essent1al when seeklng protectlonefrom the prov1no1al

)

“rleglslatlon relatlng to land reglstratlon. The methods of

.f‘protectlon of the grantee 8 1nterest wr&l be examlned below. L

P g Sy S
. T

*?ﬂ4;ﬂff In re Interprov1nc1al Plpe Llne (1951) 1 W, R.'

(N S.). 479, 486 Eer Procter, J A

. - !..
"-.,"

:than a personal contract between the grantor and grantee._ lV‘"'V';

7 .

A}



a. An bascment in gross

et . ‘ . a . ~

An cn,cuent in gross has- tnadlulonally been

\\ . uefknpd in Lerms of iis fleurP to meet the reqquem@nt
of a true cascment. Thus Iold Cairnsz, 1n Ranﬁﬂley V.
. A A od - - :
Poidlond HTL?VQy'Co.{ sald: : : o Lo
“Phone can bo No easenont ‘properly so called
S Uﬂ7“”% there be botl oo domipantoand a o o v
I servieny thvmvnu....x “cTe can -oe go such, )
) Ldlhu a\'ordin to our ldw, or accosding tog
xho civil 1dw, aq what 1 way Lcr& -an @t
: asenent 1n Gro .. An easemdnt must be i:
. oonnncted UlCh a dom1nant Lenomunt.‘ : -

A.plpe linc'carrying 0il or gas~across another peraon s

i - v ®

land JO‘“een by some au uonVLylng no bcneflt on nQr hav1ng

- 4

o
. ﬁi COﬂnecfwor w*th any p¢ece of land “‘ﬁ*the'lernglabureo

e e o T A
1 boin Bra;;sn Columbia and PanLtoba 7ceem Lo feel it

WAy Aare ihterests in-lant notw1Lh 'andlny thac thp beneﬁlt

“of the right-of-way is notaappurtcnant to or annexed‘to any

JCCQS&QPJ to dkclnrb- ‘pro NlJ thnt pJp linc~rights—ofe- -

Ty

, land of the gragmtee. : C e 0 o
/ L A e . o O ¥ o L
” et L ft comdon 1aw leht whlch Was, not appuruenanﬂ“
‘ to qu land of tho rant@e wa tetmed anwcabem"nt in gro .
,: . o X el o
: ’15.3' (1u68) 5 Cn. App..)06 510 )11
 3 16. S nBee Colllnu5 ;Hﬂd Trf‘“w in Qﬁ“i,tchﬂwﬁﬁ, (1966)
i (bowka¢). A9, quouing b L w‘fvou«a Toroer Mas Ler'_:g_
L cof ditleg to Akl LSanka tcuv“wn reglstrar ,.Z See- aluo S

J(‘]

Feon hn“enuqhs (IILn ed ’1972) ab P

A7 l’“”(* Rogi istry Act- R.M.B C. 1060 c 208 -l
| afﬂpuj PrOPCPtJ $Lt d.u.h._19”0 C. 50 _ﬂ.kqo6(1)i

118. “' .nOC_bPlOW (p. 82) aelto thv e“iect of The Land
© v Titles Act.of both Alberta and oao{dtchewan on theo,
—”*fadme p01nt e e (. o

S W
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The. gragp of uUCh a rlght has never been recognlzed by the

74

Acourts in England or Ci:ada as anythlng more than a personal

'contract between glanto and grantee. Dr. A J McClean,:

~

1n an artxgle entltled "ghe Nature. of an Laoement"qu

. A

examlnes the old Lngllsh oa;ea? -whlch “he clalms, prov1de
: - ). &

¥ very fllmSJ ba51s for the courts' refuaal to recognlze

l

_eaaements in, gross as 1nteresta 1n land however, even o

N 9

Dr. McClean is forced to. admlt that modern law, both

Engllsh21 and Caﬁad1an22 1s now settled‘ and that changes .

;f requ;pedjmust,be_by_;eglslat;én. . S fﬁ P
' 19; . (1966) 5 West Ont L Rem. 32.' | |
20. . Ackrovd v. Smith (1890) 10 C.B. 164; Rangeley vi

xxo1an4 xaiivay Co. (186 ) 3 Ch, App. 506 o Hawﬁfhs Ve o

| Juiver Uat)(._l TQ.B. 668..

:21;‘ Re Slav1n s Indenture [3938] 2 AllE R 498 ‘;éﬁ
-.".Tllenborough Parﬁ [195@] Ch..131._u' R
22, " There ‘is- a wealth of - Canadlan dec1s;ons and dlcta

to the effect that an easement must have ddminant tene-'g

‘ ment: to exist as an interest in land./.ﬁee Fillér v,
D1p11nq (1918) 4% D.L.R. 469, 48%; ,also, Pitman v.. =
 Nickerson (1891) 40 N.S.R. 20, 22y Prittie v, Toronto
8527 1 § 0.A.R. 503, 517-8; McDonala v.thDougall' '
(1897) 30 ‘N.S.R. 298, 500-7,. Tirdoz v, Robinson - -~
. (1899) 30 S.C.R. 64, 72;  Hayes v. hoyes (1907) 40
- N.S.R: 320y 3235 Ov1]V1e V. ] T904:) 40 N.S. R
1501, 502; Watson v.‘uacxson (974 ) 54 0.L.R: 481
494 Naefele V.

ke (1916) 31 D.L.R. 501, 506; Conn,-’-'

- 76stanTos 7950 W.NG 2727, 2783 B C Ieiephone Co. _f

¥, West Vancouver (1953) 9 WiW.R. (N 5.7 468, W737
e LOoGdHU Dorlon (1965) 51 ‘D.L.R (2d) 298 502.

"2}};' By way of comparlson; the courts in the Unlted
" States have not only recognized easements in- ‘gross as.

‘interests in- land but*have also: allowed them to'be'jfjfi

)ofreely allenated S )

. ) s . o . e o n L owe o . e e



b. A true easement I s

=
3
,\
']

. " In Re Ellenborough Park? the Engllsh Court of

Appeal agreed that the follpw1ng four characterlstlcs are‘
‘ 5 e .

essentlal to an easement

'12' There must be a domnh nt and a serv1ent tenement

-2.'.An easement must- ac\ommodate the domlnant j o

T tenement

. o ;/ L .
“1
3. Domlnant and servxent owners must be dlfferent
- persons, o ,.u“ e _f_ . _

‘.ﬂ pI;'f' 4; A rlght over land iannot amount to an easement
- unless it is capable of fOrmlng the subaect
| : matter of a grantﬁ ST T C
'_,Desplte the hopes expressed by one wr1ter25 that Canadlan ~f o

courts W111 not feel bound to follow the Ellenborough

j'pdec131on w1thout questlon, 1t appears that the:case has EERRREE
vb:'been accepted by the courtsiln Canada?6_?ga»ff';jf f f\nﬂf"tld

In an effort to ola551fy a plpe 11ne rlght of- : ;

A

;'o-way as an easement, one must be able to attrlbute to 1t all'_
K

vffour of the characterlstlcs outllned above.i The thlrd :

\'s .7frequ;rement that of dlfferent ownJrsepresents no. problems;pgt
Fu;njbut the remalnlng three characterlstlcs present problems |
dehlch requlre some argument and whlch may prove 1nsoluble.:u°'
ﬁ-Flr%t of all there must be a domxnant tenement. Is 1tv' .

.s_the well 31te, the pumplng statlon, the’reflnery or some

L

‘ dhf24;f T Re Ellenborou'h Park Re Dav1es decd.‘ foWell=f.mti'
S Maddison 19065 _ . B ‘ 1

'*_25;~ McClean, supra, n 19, at 61

._ﬁ 26.J  Temma
20 6




T

;‘company,lls 51tuated could perhaps quallfy as a domxnant o

'(Iﬁ\\"

later p01nt along the proce551ng or. dlstrlbutlon lrne ?

The land on whlch a pumplng statlon, owned by the plpe llne

—

tenement and\the laﬁds through wnlch the plpe llne runs t0“-

76

" that pumplng statlon would quallfy as the servxent tenements;;“‘

-8

/x\ K

Lord Evershed 5 flrst requirement would accordlngly be f""'

satlsfled Howevcr hlS Lordshlp S second requlrement was

that the rlght should "accomodate and serve the domlnant o

tenement and be reasonably necessary for the better ;f'

engoyment of that tenement"27 Whlle 1t 1s p0551b1e to say

‘_ that a plpe 11ne 1s "reasonable necessary for the better

enaoyment of" land on whlch a pumplng stathn lS sxtuated,

"_‘1t 1s 1gnor1ng the practlcal realltlea of the sxtuatlon to

.®

. statlon. In practlce it lS the pumplng statlon that accomo-"

>~_to enSure the contlnued flow of plpe 11ne products. ,'}}.;'“

L R

’ }say that ‘a plpe llne "accomodates and serves _a4pu/p1ng

Lo

dates and serves the plpe llne, malntalnlng the pressure ,JIff

l

i

llne rlght of way 1s an easement 1s tO'succeed in. hls

argument he must show that one of the v1tal characterls—:ﬁ,:ﬁi

t1cs of an easement 1s not that 1t "serves" the domlnant

L

tenement but that it has a "necessary connex1on" w1th the?a\;~

domlnant tenement. Some support for thls argument mlght

be gathered from the reference by Dord Evershed to

' However, 1f “the- party argulng that the plpei:'{s“

‘l"necessary connex1on or nexus?'at varlous p01nts 1n hlsf’f’*i’-*"

'7:3'27-7'fff[395€3?é®3f13i;7%§o. ,:ihgésfﬁhy

Lordshlp‘sb

‘udgment.~ However when}hls Lordshlp came to 1f7ffﬂ



R T L T e R A
pose ‘the - questlon to be answered in. the case then before '“5" e
the Cour{ of Appeal he d1d so 1n these terms.'

GCan. 1t be sa;d then, of the rlght of
. full enjoyment of .the park in’ questlon_
~whichi.. was, in our. view, intended -

to be' annexed to the property conveyed S :;‘aui"‘;
to Mr. Porter, that it accomodated and
served that property ? e, 3__‘_ve;‘jwrf£¥g:'.'

It is submlttgd &hat thls latter test 1s the one to be
:3_applied. To attempt to extract from the Judgment lq

Re Ellenborough Park a test that can be applled to make p1pe -

e ———

R 11ne rlghts-of-waytehsements 1s presumptuous when that

zcase d& not 1nvolve plpe llnes and the Judges did not turn Ly

- athelr mlndl to the problems raised above.. All that can be ‘
§'tsa1d at pres.nt is that the problem of a rlght—of-way whlch S

7:is accomodated and served" by another plece of land has »fih;;,f}j
’fhnot been ralsed for Judlcxal determlnatlon‘“'It remalns ~ S

}t*,very doubtful whether the common law ‘as- 1t presently
LT \stands w1ll treat such a. rlght as_an: easement28; \-'iéfff;fj'
L b

' ‘Ks\far\as we l 81tes or refxnerles are concerned,ggie;,

ﬁbio a plpe 11ne rlght-of-wax would}i”

_t "accomodate” ‘rf

serve the land on. whlch they are 81tuated.'\1n the case_df?f':"”'

fcfrof the weli s1te, the plpe 11ne 1s necessary to remove .“!{g_?rfi;e;

‘ dt'the Oll or gas once produced, whlle the”reflnery cannot\%%/ila“i“ o
n.f¢;nfunctlon wnthout the products brought;by the Plpe 11np’ i

ff{d:;whlch 1t was establlshed to reflne.- However, uee or the

well 31te or reflnery as the domlnant tenement may preeent

'Qw QSfo}A ThlS v1ew is'. supported by the Instltut of Law o
.- . Research and ‘Reform in Alberta, - See their eport W
No._12 on: Exproprlatlon, (1973), p. 110.5_- S ’7.f:??.

Ve
§
-
-




'|r, .‘/!

, Q“practlcal problems of remoteness (does a plpe llne rlght— o
of—waylln Onterlo stlll "accomodate and serve"‘a well 81te

mln Alberta from where the gas whlch 1t carrles orlglnated 7)

-ﬁ].j-In addltlon, where the lessee of the Iand on’ wﬁlch the well

7’-lFof~way are’ all dlfferent persono, 1t would seem that’

| *;Tnexther the well 51te nor the reflnery oan be the domlnant

ST 6
“~,;of the serv1ent tenement owner s proprletary rlghts,

';*]Loondltlon seems to prov1de yet aneﬁher obstacie %o’ the )

1s sxtuated the owner of the land on Whlch the reflnery ,'”

":wbullt and the plpe llne owner who has purchased the rlght“'jjéa{mf"

SRR L

:ltenement In Alfred E Becketthtd v. Lyons, W1nn L J.

- -

. Stated‘?9 B :‘_'.{ g

\.I think it is an essentla element of any DR SR
easement that it 1sngnnex,d to land -and - :3n~ R e
~that no person .can. posses'.an easement-_ge'j_[-,,x-g R
- otherwise than in’ respec of andiin ... 7 L €T
~amp11f1cat10n of hlS enj yment of: somedﬂ;;;w; e
- -estate or 1nterest in‘a iece of land. | 'E"f1.7&ﬁff;”}Lf
(emphasis added) v/ LTl T T

It 1s clear that the owner of the dominent tenement and
the owner or the easement beneflttxng 1t must be the same f;zﬁ{;g?;
person.} Accordlngly Well 51tes and reflnerles will usuallj}jliﬁ?“:
be lnellglble as domlnant tenements°,7¥Ff“vffﬁ{fjﬁﬂjhj PN

In Re Ellenborough Parkzo Lord Evershed M. R.;:iijtgij:fi

explalned the fourth condltxon to mean 1nter alla that the}[?fe“%5$

g/ent of an easement cannot 1nvolve the/eharlng or usur?lng?;fff;{5

olass1r1catlon of a plpe llne rlght-of-way qe an 'asement.‘;ff?3*'°

.‘i SR

. ’5-1."-1‘:"‘-_2“ ' [1967] cn..449, 483. i

50. 5 [1956] /ch. 151 176.




';7«jjf¥_uft However the llttle authorlty thare 1s 1n

: R Coae . R S T .' .

. R . . R L .
e R O g :
) . . . . e . Lt . L . Lo o

D . S . . o - \ r .. = . . ; K "

: However, 1t 1s poanted out 1n Gale on EasementsBT that

underground plpes seem tradltlonally to have been excepted
from the strlct requlrements of thls fourth condltlon':f' |

Of the servrent tenement ‘50 constltuted

“the servient fenement owner.is very nearly L
(and certainly of the: ‘space- occupled by .- -'~ : "‘«wifwef;
- the - pipe) deprlved of possession; . yet the 5 o
valldxty of an easement of thls klnd 1s undaubted

v, .

‘a;Canada on the p01nt has glven rlse to the susp1c1on that ':f: T

N'“fj3the Courts w1ll not treat plpe 11ne rlghts of—way as té;;%ﬁtﬁﬁtif;55

”7r5easement8, but as somethlng more than easements, some form

N
Gl
B O

\ Jvrtof corporeal hered1taments.~}-ff*f'j,*;?ﬁﬁf?];ffﬁﬁﬂa:;

f57rP1pe Llne Companz?3 Procter J.A for the Saskatchewan
.3.;;:Court of Appeal felt that the‘grant by‘the Crown tu;ﬂ:,ﬁnv

'“fijfdlnterprov1nc1al of "the rlght llcence, llberty, PerlleSe

ﬁfifﬁoperatlon’ malntenanc%, etc.ﬁof one or more p;pe llnes,

fﬁ‘;ijﬂ;; 14th ed 1972 50-.

., ”?32;¥i;5 Cltlng SChwann V‘w

e

.':;fr;:7eeg;,ﬁj;e*;c}?fA"CorngkeaI{ﬁereditamént:‘g?;;3s1§.f

m.ﬁl

23 Ro ”he Land Tltles Act, Re Intergrovmnclal

‘[fand e sement" 1n the land 1n questlon for constructlon*“ﬁ

B__ Warrlngton, L J,..-




to the Srantee "at 1east an estati 1n a portlon of the f-*5 e
W

substratum 1n Wthh the plpe line as. to be burlgd"js- H;i :i;¢;7i

\:: \ . X ‘ - ) " e
,gA’ Lordshlp c1ted varlous cases on tukeels and seyérs by _ay a

e However the use of the max1m qulcquld solo;}ﬁgj,;.aﬂnwv

.‘l’

:}53‘}:p1antaturj solo ced;t tq support class&ﬁleatlon Of theffiﬁgf:iglffi

fallne as an 1nterest 1n lﬁhd has no% gone unChallenSed?[TIngfgﬂr "

:“752?ﬁ00mmlssloner of Maln Roads v. North Shore Gas 0037 thei

"*ffhmaaorlty oI the ngh Courb of Australla rejected therr;:

ffnlng of an earller ngh Court declsxon, North Shore éstCo.ﬁiiAo§73

Sy Comm1551oner for Stamp Dutles (N S V )38 where 1qfhad

"been Held that the plpes of a gas company, or ithe space’

usﬂiloccupled by Ghe plpes, constltuted an 1nterest 1n y;nd"ﬂf‘”'

~-wjthe 1ater of the two cases the ngh Court p01nted/out that

: fo“j.5h¢w In fact 1n the documégt in q n. 5
T llne right-of-way grants there‘Was avclause proglbltlng
o SR anJ rorm of dmstunbance of the subso' ' ZIE :

ﬁﬁi*ﬂﬁés " Metropolltan‘Ry. Co. v.“Fowles 1893 4. C? 416:»
'“T;' Toronto Corp. Vo, Consumozs Gas Co.; 191 2 A 18




. ¥

"'['thlngs afflxed to or embedded 1n the 5011. The presumptlon ’__
'd'fralsed by the maxlm 1s rebuttaple, espe01ally where a |

" -.k ' \
J:];;gtatute or en bgreement empowerp some person other than

"?jfithe owner to lay Plpes 1n the BDll and yet retaln the owner-‘_ﬁff“

u7sh1p of the plpes once 1a1d *Ln answer to the questlon, ﬁ'“-*”*{*
fkg"Why should 1t be assumed that;the exerc1ee of av‘.. rlght
i?ii‘f%fto lay and malntaln plpes ...loperates to vest ;n the :7h"f’;f7ﬁa*
- ‘l—; D, BRI . R a

| "'donee Of the power .an’ 1nterest;}n land in- Whlch the plpes M

. S
/ . f

VvVhave been lald on{ thelr Hon?uﬁs concluded,;aﬁfif,*"d

nr It does seem to, lugl to nesult from a.f;;:ffl

lawyer'° fnherent - tendency Yo 3531m§late e

.“‘T ‘such' a ‘right tg SOme category known to “:,.q.s-ij‘,]}#x*s*
the common 1aw,9, ,ﬁ.lm, .ﬁ,}_w_.ﬂ %“4’ LA e T

lfAs a: result thelr anours deé# ed that the rlght to lay

J'V?ffand malntazn plpeS constltuted "a right tO occupy some part

tLpf the land 1n a very llmltéd ‘nd SpGCIal way", but dld

;




’ rem41ns a matter of speculatlon Vhether the reasonlng of the )

N 40

Sther members of the Court 1nfluence dedlslons in fﬂ_f”‘

. _‘ i -_‘-.9‘“ ' e e
uture cases in Canada.-:.‘ ER --;vj SRRy
T e T e T e

‘V:jf?\:f,'@3A',2;_YProtééfidhfof/éﬁéféfépteé'éfﬁighﬁs;}ﬁf-']'ji;fg*ff

ﬂ,

 in?Lrif ' \\_Apaft from an atademlc de81re for preclse B
w:felasslflcatlon, what promp s thls need to define $he nature.
5_ﬁfof the 1nterest Sranted tf a p1pe>11ne company 7 It goes | ‘iﬁgi
;?ﬂﬁlthoub saylng that the gﬁpe 11ne company w111 want to "ﬁd

"j,}protect 1ts 1nterest 1n ‘he . rlght-of-wa& under The Land

¢Lilet1es Act%j or 1ts equ1'alent 1n other prov1nces.: In /*ajﬁr“"'““

,}]”[TAlberta, s. 2ﬂ of The Lapd Tltles Act prOV1des that a plpe

o ,ff",lme company may reelsteir the mstrument 81‘3“1“8 a Plpe \\/\
‘&#;lrne rlgét of way and upbn reglstratlon al& the terms of

'ff;/ﬂ7:the grant are blndlng on the grantee and grantor and on } %:"

, "_fall thelr successors 1n tltle

T ﬁoweVer anobher method of protectlcn wﬁlch 1s ,

| line com quires a1z
ase the mortgagee ;omgany may insls




ﬂg_ln land may cause to be flled a caveat ,rotectlng hlS3f€;&“t

"‘ﬂof The Land Tltles Actlf4 a. peroon clalmlng an 1ntere t

a‘ﬁ

f--1nterest._ Accordlngly a pr601se deflnitlon of the nature':*f;'eef

'ﬁ-aof the 1nterest granted to a plpe llne company 1s requlred

"'Vfoln land that can be protected by caveat.;~if'3;f?f”

If the grant 1s of a corporeal heredltament

'"l.fefhen cl@ﬁrly thls 13 "land" as’ deflned 1n s. 2(11) Of the

”-fAlberta Land Tltles Act.5 Slmllarly an easement falls

xnxe;wlthln the deflnltlon of "land“ {’Both these'fhtereots - ?1?iidfl§
:‘ffcan therefore be protected by waéAof caveat,éjlf;?a\lvlfd.;d;;e;ffil
R Flnally, a pipe. line mght—of-way is ‘en interest
' ifﬁln land 1f the statute provﬁdlng for 1ts reglstratlon makes i
felfit so,f Phus The Land Reglstry Act of Brltlsh Columbla47
'V;Eemakes a plpe llne rlght-of-way a charge on the land 1n

dfdlfavour of the’grantee.A By S- 2(1) Of the ACt a charge on

Lol protected by caveat unfer s#j;fwa"f'”.m
"fjk¥#§,i N : 48

b}a 3

Lew1s and Thompson state that a plpe llne {fﬂf‘fff

_;ﬁs to the fllltg'of a_cavea tﬂﬁ otect
a?ement see. Ryste hanluk V. Prosken (195




vf ':above) these subsectlons would not mak-

.;‘; 1nterest 1?1}and.j The subsectlons merel

: to a plpe llne company/are "1n thlS Act termed easements"

. use Yand as an airfield, whichright is clearly:agaft
Zjeas ment-in gross: (Gale ‘on Easéments, 14th: ed:

:577f3.1 66

kS ‘

the Saskatcheian Act has any effect'on the nature or'the

»;:T“ ,J?’ﬂ€].:{: T,rls._1:.v'gpxatw\\%;;;:fwwt‘g%;4pE34fx[

o that case Martland J._referred to ﬁhat are now ss 71(?)

and 71(4) of The Land Tltles Act as 1f thefe subsa?ﬁions Ed
X BN
themselves made a plpe 11ne rlght-of-way an lnterest 1n . S

land.; It 1s respectfully submltted that 1£ the rlght-of-,_

way were not an 1nterest 1n land qulte apar"from the Act g
(1n other words 1f 1t upre an easement 1/ gross as dlscussed/ ”‘_pif
’ such a rlght an A
prov1de for the

protectlon of rlghts by reglstratl;ﬁ/‘ﬁluey do not attempt

to make such rlghts 1nterests ff“” If theitommon law

glpe llne rlghts-of-way are
g v\\- ) “ -
asements 1n gross, The Land Tltles Act would have to ;,gf_‘”

p051tlon were to be held t-{ﬂw

1nclude specmflc words abrogaylng the qpmmon law and |
transformlng these hltherto/purely personal rlghts 1nt°;ﬁ?if;;;rpur
1nterests 1n 1and.- In Sasyatchewan, The Publlc Utllltkes S e
Easements Act5 prOV1des éhat a plpe llne rlghtdof-way may ?i;fﬁ?[“
be reglstered., However/s. 2(5) states that rlghts granted T
¥ l7;;;ffj
Noﬁhere are these r;éhts created 1nterests ln land for the pur~j'v'

poses of The Land/Tltles Act and 1n partlcular for the
B TR T
purposes of fil"g a caveat. ' 'Tft

It is submltted that nexther thesAlberta nbr

éptlon 71(5) Land Tltlequct (Albert prov
'.the reégistration -of an instrument. granting. the' ri

A2
3; -and. not-an. 1ntsrestv1n Iand, = Sde: also}McCI,'i
5 West.Ontarlo L R”v. 32 at 40.é1 ot

:?:R s_s. 1965 c";124:



R o e .'»

‘ Alnterest granted to aaplpe 11ne company, whlch must be

jgdetermlned on. common law pr1n01ples qulte apart from the a“' -

"°Ahts.' Whlle the de01slon 1n Re Interprov1n01al PLE? L1ne 52‘

e
/4
A

~,

Z{t'iseems to 1ndlcate 013351flcatlon of bhe 1nt§rest as a f"?f
5corporeal heredltament the matter is stlll open to some jjrAiaﬁf}
ﬁ'fdoubt.‘\Untll the questlon 1s flrmly resolved the flllngp;;»}?ﬁ;ff
‘kﬁ‘a caveat to protect the 1nterest seems an unnecessary T - |
_ rlsk to take when another perfectly adequate procednre
“”\.\ex1sts under's.,71 of the Alberta Land Tltles Act or s._.fj;n
ﬂhf;ja2(4) of the Saskatchewan Publlc Utllxtles Easements Act.pc
| Where the plpe llne company requlres C&Pital to w€7f;'h
‘hnjflnance 1ts 1nvestment 1t wlll ofteniobtaln 1t by means .
_:Vrof a- mortgage._ The reglstratlon of thlS mortgage caghcausep:i .
ai\some problems. If the rlghtibf-way prov1des for rlghts of ";ij;

.:1ngress and egress (and for practlcal purposes most right”‘

3 oi—way dO) then lt Wlll be reglstered agalnst all the landpted“ :

on the relevant certlflcate of tltle.z When thefmortgagedh

-ajfls reglstered, 1t 1e not apportloned betWeen;a1;=the

’75;hﬂcert1f1cates or tltlewto the 1ands through Whlch tjpasses,

f“veach certlflcate? fftitle.. On some farmers, who} fi':




- | T o8e
. mortgage, the effect of dlscoverlng a twenty mllllon dollar Vo

I

BN & i
- mortgage reglstered on thelr tltle can best be descrlbed ?g'-

o S e

. \ e
..as eléfmric. It should be clearly explalned to them _f-@ R

fibefore or at the tlme of the reglstratlon that thelr land S
1,10 not tpe securlty for the mortgage.og f-ff*io [ o t,_' kf ’ f4:~
.’;w{o What lq the actual securlty fo% the mortgage 7 o

.;jlt is. cLearly not the land53 nor 1u 1t t%e«phy51cal plpe

‘f.and equlpment.. Under s. ?1(4) the mortgage must be oﬁ a

J

‘hﬂ'7{irlﬁht grantcd by the 1n"trument reglstered under s. 71(1)

'Y,o‘The rlght 1s to ]ay plpe llne(and conduct operatlons and R AT

s o is. thls rlght that pxov1dos the mortgagee w1th 1ts ;ftpjﬁ'fofif"
;Hﬁ’;; securlty. On default by the mortgagor company, the mortga—;itdl';
-ngfgee has the rlght to take over the plpe ilg% operatlong’or ﬁﬁfafffr
dﬁ}fﬁell the same.d'jt ,v. B ‘i 7“ f..' ”g",___
dv e Unless the rlghtdbf-way/ls reglstered under '
 ;3ffs 71(1), the mortgage cannot be regmstered under s. 71(4),

"gfjs1nce s. 71(4) requlres "an 1nstrument reglstered under

é 71(1)n , Certalnly the mortgagé company Can flle a fﬁlfgyha >
S fcaVQat protectlon of 1ts 1nterest, even where the plpe : i

:i;llne rlght of-way 1s 1tself protected by a caveat_ but

~Uf:fath1§ is rarely done s1nce tﬁe Qaveat can be m‘ddf:asyiy
Jfgﬁ."removed from\the certlflcate\of‘title}(rJders. 144 Land ,;57‘“‘
'ﬁfxﬁftm&tles Act) by notlce and 60 ﬂayﬁvlnaCt Vlty‘: AS a resulé}

;”7:5f;the mortgage company w1ll usually 1n51st that_thvefff’“

*g53 \\3 Although if the corporeal heredltament t‘?ualyslsvof
. the plpe line, company S: 1nterest s accepted fhat" part
of the land ﬁhlch s the Dpipe. llne 1tself wlll be'part '



o company w111 as a rule 1ns¥st that the plpe llne company

'~,obta1n postponement of any other encumbrance or charge on

S

Q pipe llne company to take a rrght-of-way of speclfled

?,, by s. 79) requlresra plan to be flled show1ng 1nter alla

rlght of—way be reglstered under s. 71 and not protected

: by caveat, and where the mortgage 1s a large one, thls- -
L .

87

practlce)ls 1nvdr1ab1y followed In addltlon, “the mortgage /:

v

o

the land in favour of Lhe rlght of~way 45 ; Do .' .

Flnally, ap what stage can the mortgage be

r;.
.

’reglstered Under s..71(4) Lhe rlght of~waj must already

be reglstered > Usually 1t is- reglstered in the form of a v

general easement over the whole parcel authorlzlng the ;:--5

w1dth the locatlon of whlch 19 yet to beidéfermlned.

. e S RN
Occa81onally, the company requlre% A, separate tltle to the

rlght—of—way, and 1n thése 1nstances s.}78 (made applloable

'f the area to bc taken from e‘Bh parcel of land., Normally

8 51m11ar plan is also submltted where a: prev1ously

N

i reglstered general easement has been reduced to a sPe01f1c Jf

Tkght~0f-way-- Where there ‘has’ been no such reductlon, or o

where 1t has not feen regxstered the securlty for the‘:

; mortgage w111 be the company'% rlghts over the generab

f easement that 1t presently holds.~,'

1 N
e

el \ «7 . \'

" ¢ . Time and Money

e

. a )
-y

* ° _Vneén the pipe line company has decided the .-

»-r
¢

“ &

" B.  'GRANT O EXPROPRIATION ORDER - THE DIFFERENGES -



4
e,

~ route that it proposes to follow; it,must acquire the.

| 'costs whxch the landowner may clalm on belng exproprlated

oy

& o
rlghts of way that 1t WLll need,_ It can- elther purchase :

the 1ntereats from the landowners or apply to the Surface
nghto Board for an exproprlatlon order._ Invarlably an

attempt w1ll be ‘wade to obtaln a voluntary grant of tho

'erlghtvof—uaj. The proce \13 much qulcker than exprOprla— g

. tlon proceedlnga. Indeed the tlme dlfference W1IQ\Je.

further accentuated under the prq&}31ons of Alberta s am%

Manltoba'° new exproprlatlon leglslatlon whlch w1ll requlre

o a greater tlme to be allotted to the obta ng of exproprla—-r
| -

tlon ordera,'and accordlnvlj a greater amount of forward

plannlng.. There 1s nothlng to prevent 4 plpe llne company

'r>.

from obtalnlng voluntary grants of r1ghts~of-way durxng

B 4/7‘ '

or before ltu appllcatlon to the Board (or Mlnlster) for

a conetructlon permlt. However should the company declde &

to exproprlate, 1t must walt untll 1t pas a constructlon

54

permlt before 1t can apply for an exprop 1at10n order.‘ jf

| :l.{f; 2 Voluntary grants are also”

'heaper than

exproprlatlons,'not because the prlces pald for the land
A PR
dlffer wﬁth the mexhod of acqglsltlon, but because the--

B may add a substantlal amount to the total cost of exprop- :f

rlatlon.. These costs whlch are allowed by the new

‘\

83

. \"w,_ o

) \L:i&.ll; i

Exproprlatlon Acts wlll be dlSGUSSGd more fully in -f?ﬁglJ\QQ,_ffjﬂ*

Chapter VI .
gep — —. e .au»."v-5~‘» - ‘“fu» S

54 Thls 1s a requlremegt of all the provino;al plpe
11ne Acts:

. see Alta., ss. 42(1), 40(b), B, B.C. 5. 16(1),;‘___ (011)
"fs. 16(1), (Gas) s.;27(2),: Sask. S'i18(1) et



di‘ typlcal grantlng clause, the landowner agrees t0°"

2. Expansion within the Right-of-way””

) /.'«:'

It is worth con51der1ng at ‘this stage the,r

dlfferéhce between a grant and an: exoroprlatlon order in

r-

relatlon to future expan51on, elther by replacement oﬁ’plpesf‘ﬁ”
by others w1th a greater capaclty, or by addltlonal plpe |

- llne or looplng.f In all caSes the company w1ll have to ’.

apply to the L R c. B (1n Alberta) for an add1t10na1 }f ',n ‘d' &
permlt or an amendment to the present one.. Form D of the Ti}fi"lf
Schedule to the Alberta Act’notes at the end of the.:, e |

_ep001f1catlon sheet that a form 1s requlred for each 51ze,'
»

-of plpe 1nstalled and for each change in max1mum operatlng

preusure.{.; ffr:ﬂ'ugrp ai.;: ﬂ‘-r ﬁ N J:'A 2.1 0:_'-fay f."
The modern plpe llne rlght-of;way lS as a rule o

draftcd to glve the company very w1de powerg.. Under a. r:”

" Gmant, Convey, Transfer and set, over to:
.- 'and unto the Grantee, its, successors and
- ‘-~.a531gns ‘g ndght-efaway ifross, over,,_*J_
vv“-d=_'“under, on and through the said lahds to |
. < consfruct a pipe line or 1lines’ including
. all bipe or pipes, $umps, Yyalves, drlps,
. cleancut traps, . meters,'c.‘nectlons S L
‘cathodic protection apparjtus,’ communi ca-;_._i;ﬁnl,*_r ERR
.. tions .systems; poles and.pther ‘equipment: e SRR
~and’ appurtenances that the" Grantee shall
~..deem necessary, which notw1thstand1ng any _
< rule:-of law or equlty shall at all-times ;_;,ﬁggv
* :remain the ‘property of the-Grantee even - AT
- “though attached to the- land, together ' i4<'Wf5"“
with the right] lloence, liberty and - _,jﬁ I
‘:fpr1v1lege to enter’ upon the said- lands ]ﬂ*;g,.a;g;,g“fjc
-+ :vin. order to conduct surveys,, construct,. T P S T
a _operate, malntain, 1ngpect control alter B R S ARSI

,ri \@f"»f~ f . : v:fvﬁ gf“' e fmT : LR

55. o For a d15cussxon of ‘some. of the problems that have;u:f;ﬁ!"
< ‘arisen in this context: 1n\the U.5.A., see. Ballew, e
Easements affecting the 0il and. Gas Indu t4z (1965) 16”;;;ﬁ;n;¢j
011 & Gas IHSt‘12T1‘:Vﬁ:”ifﬁ“-“* b . RSO IR




1mprovef remove, reconstruct replace and S :
repair the said pipe line or lines’ and o e
. the Sald appurtenances thereto. T o
»,Even the leglslatlve form of the grant of rlght of user
:1n hanltoba ( ce the Schedule to both The Pipe Llne Act tlp:'{?td;f
‘Land The Gas Plpe Llne Act) glves such wlde gowers to theffg' v
‘ ;-".-plpe llne company?é" R ':'"ff e
A Where the company has been granted a rlght of—_r:Vt
way 1n terms 51m11ar to those above, 1t can construct 1ts
ffaddltlonal or replacement‘llne as. soon as 1t obtalns the “fftt'
ff;'Board s approval wlthout requlrlng any further perm1531on"
| : from the landowner. However where the rlght~of-way was |
| 'enobtalned by means of an exproprlatlon order, it 1s not pfj:dg&hf§;i
clear whether the company must apply oqﬁe more to the e
'Surface nghts Board to obtaln another expreprlatlon order -

.l_frelatlng to the~second llne._ In Home Oll Co.;v. Bllben)7

;fthe-Publlc UtlTltles Board held that 81nce the compensatlon-f‘-' :
‘“]_Lfor a’ plpe llne rlght-of-way was awarded on the baSlS of A

}:htticomplete taklng (w1th no account taken of the resxdual

,;value to the owner)58 the company was not requlred to pay :
~tany addltlonal compensatlon (subaect to payment for damage !
}hﬁx,lpcaused) 81nce the landownex had already been fully compensa~ffilaiti
| 'However, in Pemblna Prpe Llne V. Karbach59 the Board .ipf}éf;
i e T e _..“f'f e ;ffﬂ*ilig

.;3_w¢{‘56; Although the meters, valves and other equ1pment S
O R must actually be necessary rather tham "deemed" to be S
o : necessary by the plpe llne company. y.--- S .Lf~>>f

' ~T157 (1964) Unreported P U B. See Lew1s & Thompson
R Vbl. I Dlg. 220.:;;:;,.,N B T 5

4;”hf_5§8g;} Cltlng In re Valley Pxpe Llne Co. Cﬂ94,)i3 w W R. 145.

% ?§f5e177‘ D601Slon No.374~8 ofitﬁelBoard:of Arbltratlon, 28
T T Ostobery1971..

- _L&u o




r'<J/t

5Aof Arbitration considered a previous expropriation order .
by the Puﬁlic Utilities Board which had given Pembina the
~”"full and free liberty" to "1ay,.,. take up, relay, maintain
:,and repair ....pipe lines for the purpose oEyjonveying " _"_ |
»:rpetroleum" ;/Desplte tha reference to pipe lines in. the-ffq‘iﬂff%
dfr‘plural it was«suggested by counsel (strangely enough, i
\»&}:Pembina s counsel) aqd accepted by the Board that, notwith- 11f«~5t:
_‘;i;standing the Wordingfof the previous order, a further< di;,ifp[;ﬂtff
A~appf\§ation had to be made to the Board.” Compensation ‘if*r]*.r‘
would nr

however, be merely Lomlnal for this second "taking"'irfjf

W1th respect acceptance of such a decision

'h«f}Sj%will merely lead to a wasting of the time of all parties

: *fponcerned.» In Home Oil'Co. v; Bilben60 it was pointed outvffffaix'

".opthat the landowner had been fully'ff; enlated and that

"ﬁlaccordingly the company was "entitled to e ercise those j}%d7ffhﬁ:5d

- i:dfrights as. set out’in its 1957 orders concerning the first Ltipti;}fﬂ

...l{tah}ng WIthout Jaying additional compensation" It seems %tr L
t:?;totally unnecessary to have a further axPFOPriation dif}aﬁrff7fff~f?
‘»'}appllcation at Which the Board Will only aWard nominal comﬁfdffff'fp

:qpensation. A company which is so permitted by the terms

o of its. (finst) expropriation order, should be entidleddto

’°'s;.add pipe 11ne, i?hin its existing right of wai§ without ”j;

"175any claim for further compensatién except fon damage SEIAS
iiiffcaused to the land by the operations.; However«in practi@e ';5

-uﬁfklzgge Surface Rights Board's certificate of approvalg;_

-’60‘ (196#) Unreported P U;B:ﬁLQWISf&]fhompsﬁn,ivol;?
Dig.‘220. e S T R




1restricted by the permit of the Energy Resources Conservation

' ‘Board which only allows one pipe line._ On an application for
‘f].pua second pipe line, the E R. C B. will require the company

;j;"5sfit° "overlap" the rights of-wayéi The result of this policy

. 7:‘?to acquire rights over the extra piece of 1and, or to
:fexpropriate if necessary. _;;; 17»5;fp;;f;.j‘,af§;i{]ﬂfj*h‘

g T

&

':#fﬂf amd\gn expropriation order can be seen in the provisions
relating to registration of the right-of— i"f' ey
Land Titles Act. %s already noted, the inst“t*

V'V the right of-way may be registered by the pipe line company}ﬁifﬁfﬁ

'?! under s. 71(1), and it will be endorsed on the owner s

'ffpted the company may register the certificate of approval

"i7ff:from the Surface Rights Board under s. 18 of The Expropfia—gggiifﬁ

itfti°n Act,, The first difference appears in the event ofhd“}f;ﬁf*-

ffof the voluntary grant, failure to register has no effect -

"°“jﬁon the oontractual relations between thefparti'f

S 81, Instead of t ‘within the exist
S oo Uright.of way, it ‘isithe practice of ‘the: E.R C. B. to
7 ogrant a permit for a. new: right-ef-wayfof which a;
. certain’ portion only is part of ‘the- r;gh,, v
" already taKen, 8ince 'some £. “lani
S acquired,: ther'easoning in Home'Oil v“tBilben
}fﬂapplicab e.~h;¢«-_,. e

g:-‘S ; :

571 3. Registration of the Right-of<way . ¢

*‘f.éagjiq_rf Fin gly, two further differences between a grant
ent gr&ntingifflif”

certificate of title. Where the right-of-way‘is expropria-i-g:'f

-}}»szailure to register the respective interests. In thﬁ’caseof&'

) 92

*_:1s that the company is forced to go back to the landowner ‘ffyfﬁ.;




f[only danger is- of a sale by the landowner to a bona flde

iff?purchas‘ ‘wlthOut notlce, Whlch sale-would cause the

Wb

:'icompany to 'ose 1ts 1nterest 1n the land.? In the ease of i
| f?yfallure toireglster the certlflgate of approval of the o
‘ffeexproprlatlon w1Lh1n 120 daysy S 19 of The Exproprlation.' L
oy ,;Act-sta%es that the exprOprlatlon ahall be conclus1vely “f”R;j,;fﬁ
'"ea:dceméd to be abandoned, and any memorandum on the certlfl—ly’};ilJ“
t“ﬁgarcate of tltle of the notlce of 1ntentlon to exproprlate :7}1;Z¥qu}ﬁf

‘:jw111 be\eaneelled - q» | ‘ ‘;' ' "d d$5; T

e The other dlffefence yrlses 1n a 31tuat10n

d”where an error 1n the Land Tltles Offlce has caueed the ,;;fﬁi;}{?ﬁ
‘”'?:cancellatlon or omx831on from the certlrlcate of tltle oI i

"ffﬂtfthe memdrandum of the rlght-of—way grant or expropriatlon

'ngeorder. Where thla epror 1s<followed by transfers of the
SRR A
'~,¢A1and (bona flde transactlons to purchasers for value),

”“ffdoes the new owner of theVIand hold clear of the 1nterest

fﬁai%?dof the plpe llne companyi?i Sectlon 64(1)(8) Prov1des }-;ffi}fffd:
'”~;f64(1> The 1and mentloned 1n any certlflcate
ueof tltle granted under thls Act 18, by S




‘ffvoluntary grant 1s concerned the rlght of-way has been vfﬁfﬁ'

fb_agranted under a contractual arrangement between the _
N",panﬁles.i Does the wond,'"law" in s. 64(1)(5) 1nclude the »fj;ng

'ffagfcommon 1aw 1n force 1n Alberta ? If 1t does, then a

\

| 'rlght of~wa& whlch 1s omltted from the certlflcate of »
'eiﬁFNgftltle will neverthcless be 1mp11ed by vlrtue of s. 64(1)(8);nf €f
'Jjnbe6Wever, 1f 1t does not the land w1ll not be subaect to |

_ ‘tb¥{ethe rlght—of—way,-lf that rlght—of—way 1s not endorsed on

%ﬁéfbﬂsathe certlflcate of tltle.jn”:fjjsfﬁfiefl_'fjfﬁf,fsf;}i%;;;f;:fﬂfk
M.ajfﬁsasflﬁ‘; The meanlng ofvs1m11ar WQfdsH;as‘cen31dered 1n ;ﬁfﬁp

eiff[varlous Lgid\s Day Observance cases mn the ﬂ9205 and 1930s.siafsfj

62

7’f1;In Cote R FrieSen and 1n Re The Act to Amend The Lord 3ka .

RS t\a‘ i

iDa;z Act 3 the "'I“lanltob ”’court Of APPeal held that the word
‘ Fa[!fi"law" in the phraoe "§i E

y prov1nc1al Act_or law now or

S hereafter 1n force" meant ”he commonw}fo'“




SRR T ST P « 1 O
e S T L A e Sl e

'fﬁjf reversed 1ts prev1ouo dec151ons 1n Cote v. Frlesen and:Re

The Act to Amend The Lord”s DaJ Act and held that \law fJ;- R
:i meant somethlng 1n an enactmtnt and not the common law._,eff i

| In In Re Jorgenson,7 NacDonald J prov1ded

l\

dnother argument agalnst 1nterpretatlon of "law“ as the [ﬂ#}.g}f”
common law namely tha one cannot speak of the prov1alonsfj;fe¥r;

of th§ common law, or eay that anythlng 1s provxded by the :fff}?if
. 68 s

common law 5, HlS Lordghlp deflned prov131on‘ and was o

‘of the 0p1nlon that the term could not be used Mith

C' e SRV S
,ffa reference to the common law.‘;{: .

It 1s submltted that smmllar reasonlng 1s R

73}ﬂﬂappllcable to s. 64(1)(3) of The Land Tltles Act, o that “ ,
' 'rgthe wdrd "1aw” refers only to a statutory enactment.» "‘&~“* S

i N

"ngAccordlngly a rlght-of-way whlch\has been granted voluntarl-;fﬁj;gg




IR

' azu | The 19605 saw the f;rst

V. -EXPROPRIATION =
e R

erlous examlnatlon of

- exproprlatlon procedures and compe_'atlon by any of the

JUIISdlctlonS, prov1ncla1 or federal, 1n Canada.a The flrst .
L4 moVes came fromeOntarlo Whlch consolldated the varlous L
prov151ons relatlng to procedure 1nto the Exproprlatlons

s

Procedure Act 1962—370 In 1964 the Report of the Brltlsh

/Cﬁﬂumbla Comm1551on on Exproprlatlon was publlshed and

: thla was followed by the Ontarlo Report on the Ba81s for fﬁdi@g@;?@

Compensatlon on EXproprlatlon (1967) and the McRuer Reportf%df”ffff

”iﬁ on PrOCedure (Ontarlo 1968) The result of the two latterjﬁUf71::‘

Reports was The EXPrQPrlatlons Act of Ontamo71 whlch hag£ "r’,

PO

prov1ded the basxs for Federal and Prov1nc1al exproprlatlon

legxslatlon across Canada. F1ve of the otherdnlne

prOV1nces72 and the federal government75 have followed

Ontarlo s lead and thelr Acts'are ba91ca11y 31mllar.dff}¢a

Alberta&and Manltoba_ere.amongfchefprov1nces J




‘7rtqllnes, whlle Saekat

'1ei_where its lq%lolatlfn 1s compoged of gome new-style

Ao

leglslatlon._ BrltlSh Columbla however, has Stlll made no '
’»:jchanges 0 its leglilatlon, at least none that afrect plpe

hewan has reached a hélf-way stage

thlprOVLSlons superlmppsed on an old-style framework.4gff o

In Brltlsh Columbla, the 19@5 Report on,fj.;
E ;"_", ’

hxproprlatlon and a further study of exproprlatuon by thelj'

vl“if{,Law Reform GommlsSLOn 1n 1971 have not as yet brought any ‘lﬁﬁff;f

"*fjf]leglslatmve ch:fge, w1th the exceptlon of the amendment

¥5fyto The Petroleum and Natural Gas Act 19747 Whlch came 1ntoff}:?3

’ﬁjeffect on 1st July._ The amendment 1ntroduced new compensa-i;ffif{
A e A,

“’ff;tlon prov151ons (s.,19(4)) but unfortunately‘these only

'“3?eapp1y to- flow llnes and serv1ce 11nes. As far as plpe

ik?hifof The Rallway Act75‘and The Gas Utllltles Act76 apply._;f{

\

fj{llne rlghts of—way are concerned the anthuated prov1sxoneer{;]lf

w~iIn Manltoba, the old Exproprlatlon Act??;had

>,:Set out different procedures toﬂbe followedﬁand dlfferent .f%i.ij

';%,Qj*jmethod of asse351ng compenfiat Dn*peyable deP!ndLnS ont,

fﬂ“iiiwhether theft

,followmg the Ontarlof_‘l_'!SISIBtlon »

Uﬁaklng was by thEUCrown, 8'mun'clpa1 Gorpora-hfw

The new Exproprlatijn AG 78 .

flﬁtlon or a prlvate company._




.i¢;!1st January, 1971 and establlshed one progedure to be f011-;,_ o

" owed. by all exproprlatlng authbrltles and one method of

1ﬁd3encalculat1ng the. due compensatlon._l _ T

;} | In Alberta, The Expropflatlon Prqpedure Act of

o A&d;496179 had draWn togetherjthe varlouo Procedural prov131ons :,ff'?

jtdgﬂnfelatlng to exproprlatloﬁ but 1t was not untll 9th July, ,f,}fkf

"”*ff1974 follow1ng a Report by the Instltute of Law.-f"° I
”'nfResearch and Reform thaé comprehensmve prov151ons relatlng

U.‘\

'7d{-to both procedure and”"ompensatlon came 1nto ex1§tence.:_fjfju,'

4T ,'A A
W

’ !iThe resultlng statute, The Exproprlatlon Actso rollowed

“””fthe Ontarlo and Manltoba Acts to a large extent and llke»dffiﬂ

"h Manl oba Act provmded one method of exproprlatlon for.ﬁ j;h¢n

'fjall.exproprlatﬁng authorltles 1nstead of the prOcedure

”-,}under The Exproprlaﬂion Act whlch had dlfferentlated

:Ffﬁibetween exproprlathns by the Cnown, muglcmpalltles and

,,_,‘i?PPlVa;;)companlese

uatlon 1n SavketEhewan;ii compllcated

by the fact thét there are three dlfferenf statutes, aparﬁ

bg@;;from The Plpe Llnes:Act whlch could apply tof:xPr°§rlat1°ns

11ne compa;lés;» It 1s necessary therefor' to

';“fﬁ;;establlsh'whlch Acts shouLd be applled,add wh h

.,‘_

“?fﬂfthenr very,wordln are not appllQable to. the Plp§vllnes




:";f : l.‘ . v
. P1pe Llne Easements (The Frlesen Report) reghlted 1n The [

”V“Surface Rrghts AGqUISltlon and Compensatlon'Act 1968. 3

'¥~_'Judge Frlesen 1n hlS Report recdmmended that the acqulsltlon
'*of easements for all types of pipe llnes be regulated by

statute?a Howeverﬁ‘as already dlscussed

"::‘one comprehens \J
| Tfaln Chapte'dl I The Surface nghts Acqulsltlon and Compen-fﬁ”
¢ ;Eﬁﬁ;satlon Act only applleS tO flOW llnes and serV1ce 11nes,‘ii,}j“fA
N and 1t has already'been submltted that(desmlte the a cepted ;;jtf
~fj:?Practlce in Saskatchewan, plpe llneé ana gather;ng lines o

;:'eme under The Surface nghts Acquis&tlon and

’vd ;p;ensaylon Act : As the leglslatlon stands at'present

85

84 and The Exproprlatlon Procedure Act o

fu{t:oroprxaﬁlon Act,

1dftIn th:s Chapter and 1n Chapter VI the exproprlatlon o
:ﬁaflprocedure and the assessment of compensatlon as they are
| dd prov1ded for under these Acts w1ll be examlned and thevi;[iff;‘f

\

l

‘°r'gcomparlson. The Exproyrlatlon Procedure Act name lnto

”Tl7gi;effect on 1st December, 1968, and by v1rtue of s. 3(1),

S 82, Report of}fhe'Royal Comm1531dh on §urface nghts -
: “t‘v_, and Plpe L1n"Easements,'_ . e



, S s O el 1()0
the prov151ons of the Act gowern 1n the case of cohflL&t -
R

w1th the prov151ons of any. other Act. As a, result The .}A“.-P
Exproprlatlon PrdCedure Act applles'to all plpe llne
Ffiexproprlatlons even. though The Plpe Llnes Act only makes ;;"
r::reference to e Exproprlatlon Act.. Confu51ng as !t may
| be to have three statutes relevant to a: 51ngle plpe llne’
xproprlatlon,}lt becomes far more confu31ng when the 1;f;?71*ifpm

statutes are examlned closely., Few dlfflcultles arlse_;;:}jcw'*"

B when partlcular prov151ons of The EXproprlatlon Act and zﬁﬁ»ﬂ}c

L M- e

V\,

The Exproprlatlon Procedure,Act are . obv10us confllct -
- the latter provl51ons prevall However; hbw great an 'i-jif;;?”f
'5; effort must be made to read the two Acts together ? e
Must the provlslons of The Exproprlatlon Act whlch are not
clearly overruled by provaslon° of The Exproprlatlon
Procedure Act be deemed to be stlll 1n full force and f?;*;ig;f;ﬂ
: effect or must The Exproprlatlon Procedure Act be deemed 5

to have repealed The ExproprlatlonbAot 1n toto

It 1s p0551ble for a later statute to repeal #7-_3
o IR

ah earller one by rmpllcatlon, and 1egal text books c1te ERDASH

many cases by way of example\.6 However, Davey; J Arff”

) .': ed_ , ‘1969:, by—P- Stl- J Langan') at} pp- 193— . A
H :JudlCl.l e}amlnatlon, see; the Judstnt of-

*._jf?ifComml381oner s reasohs'weredadOPaéQ‘by th@ Supreme‘Court
" ..~ of Canada. (1908) 39 8




:ftprov1nclal 1eglslatlon 1nclud1ng The P1pe Llnes Act and

~v[pthe preV1ous system under The EXPPOPrlatlon Act.p_lxﬁf;;;

“*.van example of a 51tuatlon whe

quotg§'¥rom Beal'° Cardlnal Rules of Legal Interpretatlon,
|2 I

{ jg Repeal by, 1mplloation is never to be favoured
@ and when'.the repeal is not'.express, .the '
burden is on those who assert that t ere is an
. implied  repeal to show. tbat the two statutes
’annot stand together. f; £
LVLry affirmative statute is a repeal by

Vication of a precedent afflrmatrve
atute/ o far as it 1s 1nconslstent or

'r"nt in support of an 1mplled repeal of The

d‘Expropfgatlon Act 1s as: follows\ Sectlon 5(5) of The

>
‘-l‘a(.a

“101

"‘.ExprOpriatlon Procedure Aot Ilsts certaln st\tutes and ff'"‘.
, oI .

,fexproprlatlons to whlch The Exproprlatlﬁn Procedure Act does o

"not apply. The Act must be presumed to apply to all other

o

ifthe three statutes whloh The EXproprlatlon Act Jwas. orlgl—pt"

‘})

{nally enacted to deal thh88

-eVAct prescrlbes a whole new system of exproprlatlon and

71t 1s log1Cal to assume that thls new system w1ll replace -

However, loglc has not always been the

\

é}
‘;fdetermlnlng factor 1n JudIClal d60151ons on the 1mp11ed.f[3]yr§;_ o
: S : 2‘,/1 '

ﬁsome 1engths to construe the earller and later statutes 1n

AT A

“lpsuch a. wayfthat effect can bi¥jlven ‘to both.9 To ta
effect could, 1f

.jlbe glven to both statutes.; sectlons 27 and 28 of The gvjp ;jf,,

The ExprOprlatlon Proceduie S

'”Ljiérepeal o@ preV1ous leglslatlon, and Judges have gone tof?gtm‘w

.\&essany,t_{i”

S I

}d‘?§8.ﬁi’é ‘The Water Power Act, R S S, 1965, Co 52 The Waterfi” T

nghts Ac¢t, R.S.S. 1965, c. 51, The Conservatlon and
Development Act R S.8S. 1965, Ce 221. e

pgq; ‘see Re. Llncoln Mlnlng Syndlcate itd. R (1958)
26 W. We R W‘S and. the cases’ clted 1n VQXWEfliﬂbgqclt-u

RS P‘:k— ‘:'_4

o



102

Exproprlatlon Act permlt the plpe llne company to apply l\ _/f'

- N
' for a warrant for 1mmed1ate posse351on to enable 1t to R T"X“"
,go on the land before the flnal settlement of compensatlongo

-'The Exproprlatlon Procedure Act does not abrogaES thls ‘7rfjif?g :

rlght, although.s. 9(1), requlrrng notlce before entry onto o

i
the land for survey and other purposes, presumably applles

e fortlorl tT cases where the compahy takes posse551on for‘“ff'h ;§.

‘»constructlon purposes._ In ﬂa t s. 11(2) of(The Exproprmatlon
Y:Procedure Act makes express prov181on for the 31tuatlon ;j<.'{r§f;*
where the exproprlatlon authorlty 1s alfowed to take :q[;uf:th
;‘possesslon of the Land before tltle thereto 1s vested in lt‘t,_hjil
}hAccordlngly the rlght to 1mmedlate posses51on may well
E have "survrved" The Exproprlatlon Procedure Act |
o - It 1s submltted that the more loglcal v1ew'dh‘."

fls to accept The Exproprlatlon Procedure Act as prOV1d1ng
- *da new. system of exproprlatlon whlch supersedes the prevrous R 37"

‘system 1n 1ts entlrety, and that the £a11ure to repeal -

,_The EXproprlatlon Act was an om1551on on ‘the part of the
'Saskatchewan Legrslature. However,‘the ;ourts have shown f:h
..f'great re51stance to 51m11ar subm1551ons,Aand thls wrlter ;§fofoi~ﬁ
h‘t;cannot presume to predlct the declslon Qf the courts"hln-. -
?hzshould thls matter come to trlal.: <1 _: ' ’” o
| The two appro\aches to exproprratlon that are e o

f’ev1denced bywthe 1eglslatlon of_glberta and Menltoba on the

.__’.:;"9‘,'0'.': '"Sée also The Plpe Lmes Act (SaSk')’ 8' 18(3)

el R

R oo
: ”



o \Manltoba Acts w1ll be examlned 1n greater deta11 than
'Q]f:Saskatchewan Acts~51nce 1t lS antmcmpated that these latter

~ two- prov1nces w1ll before 1ong enact new exproprlatlon ,v,ﬁff |

"'I:fyleglslatlon, in- whlch case comments relatlng to Alberta and

A‘;;exproprlatlon., Procedure and Compensatlan.;:.A;jﬁé”ff?:-f“ o

fomany of those arlslng under the Brltlsh Columbxa or

'1Man1toba may become»rele¥7nt to the other two western

\ _ f}_ | R o .sj . ?p_:& |
L S e \ SR 41()3 .

Saskatchewan on the other, are so fundamentally dlfferent "

)

that comparlson ln any detalL would be meanlngless. Instead 5"
| what 1s proposed 1s ‘to examlne separately each approach

-Vcomparlng the prov1nces whlch have adOpted the partlcular ~~"

-

iiapproach and then to draw from thls examdnatlon the maaor ’ _f:

= dlfferences between the two approaches.' The problems that

\

‘7have arlsen or are llkely to arlse under the Alberta and

--..

n

,_-iﬁ

-~

Flnally 1n examlnlng the exproprlatlon leglsla-- i

‘"ptlon 1t 1s proposed to deal wlth the two aspects of ;,ﬂjﬁfﬁﬁjg;f

o

>~

j A. PROCEDURE FdR EXPROPRIATION IN ALBERTA AND
- MANITOBA e R

B

1. Notice of Intention ' . -

a. Alberta o iy

, o
%,rQPrOVIncesy/”“ | e g.;fi.;?f:*:*;J-cx,_;~:~; _f‘* -
I
i




L Surface Rights Board (s.,8(3)).. The Notice of Intention

'fo;p take 1s set out in Form 1 of The Expropriation Forms

parties with a registered interest in the land wfil always}“:
have a notice of the intended expropriation._ The first .
step in the procedure is the Notice of Intention to .
Expropriate, filed by the company in the Land Titles _;'gdflﬁffgfh;f
- Office (s._8(1))9: and served on every registered or. knownpirihftﬂﬁ"
Yy St gt

‘ owner or an interest in the 1and (s. 8(2))9and on the

f

‘l is also to be published twice in the newspapers (s. 8(#)).j;f
The form which the Notice of Intention to Expropriate is to

Regulation392 : i S S
' ' ' Section 8 and Form 1 are both silent ae to the

amount of land to be covered by a thice of Intention t'*’*”'”' T

Expropriate.

Can one notice be filed covering allfmhe”‘_

91a.;. As to the means ofiservice, 86

2 Alta. Re;;Z 1/75.’"

the Surface Rights Board, at th
tion,"Ed y Ot : ;




: some do not. Secondly, ln the event of a settlement /'\ w0
between the partles before the exproprlatlon proceedlngs

" have been completed by the Board the company can abandon J_g*ifa;5

f{fthe exproprlatlon w1th regard to cerealn parcels of land

;on an 1nd1v1dual basxs. However thls requlrement of
o 1nd1v1dual Notlces of Intent;dn w1ll cause the company 4ff.f;ij;w

added expen e, and 1f the same requlrement 1s made 1n

”'ni~respect of newspaper advertlsement under s.v8(4), the'ﬂeﬁzgffhw"ﬁdw

‘fpfgeffeot that,_

':fladded expense could be substantlal SectLon 8(4) beglns

-dbj;publlshed separately..

Where a plpe;v”

a;(f5>



_‘, s . ,' ~'J . . o i" e, T P . ~"j'v“‘“‘:““4-«-:—-~_§._“~\—

g 'to the | exproprlatlon., In add1$1on to the contents

.,Lpreschbed by s._8(5), the Board has requested9 thatje;faf;- .

"pre01se plan of the 1and to be taken from each parcel be

~prov1ded to each owner w;th the notlce, and that the names

‘-;;eand addresses of all the partles 1nteres€%d 1n the land fo

L fbe,takén be prov1ded as well These requlrements are now

95

.f~if;ncorp&rated 1n Form 1 of The Exproprlatlon Form Regulatlons =




_“izmed—by—the—eempaayT—a—notlce_oﬁulnhended~expz_p_, tlon me,f;gﬂw

"wis flled in- the Land Tltles Offlce (s. 4(4)) 1nd1cat g the

""vland affected and that appllcatlon for a. conflrmatlon

v'rrorder 1s pendlng. _Sectlon 4(4) does not require ‘any-

\v'“ﬁfgnothCe to be glven o“

'7{30 days from the olgnlng of the declaratlon to (a) serve

N

further

er than the flllng of the notieei

'l5} 1ntent1on.: However s 2(1) of Schedule @ glves the compa:ffif?ﬁf.f&

Wfffnotlce on all the partles 1nterested 1n the land (1nsq¢ar

"71f~as they can be ascertalned from the records at the Land ~jf;;e?5




 the entlre plpe llne.; Whlle each landdwner wlll recelve a L
. .'(_,.

‘:ifseparate notlce of the 1ntended etproprlatlon, s,.g(q) of
A'  iSchedule A whlch requlres newspaper publlcatlon of the ,;¢ ,;;“f]Q 
ali}lntended exproprxatlon only requlreg the company to

.1 1"publlqh notlce of the 1ntended exproprlatlon", a’ mo;e ;Tiﬁfffﬂ,ffi'

Q '

-'gifgenerai requlrement than in s. 8(4) of the Alberta Act

'ﬁ;("The notlce of 1ntent10n shall be publlshed") and one,
1' ifwh1ch would seem to be satl. ied by one‘publlshed notlce

_u;1i j;cover1ng all the land requlred for the proposed plpelllne
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"7  Forms Regulat10n°97 If there 1

o

I L g SN N P S I
days 1n Wthh to flle an ObJectlon w1tq the Surface nghts P

Board (s..10(1)), statlng 1nter alla~the grounds of hls: 1ff{iff f¥

“‘f;iiobgectlon (s. 40(2)(0))"“ Thls Notlce of ObJthlon 15 to

take the form prescrlbed 1n_F¢rm‘2_of The Exproprlatlon , e

nghtg Board wall proceed o»

Yl

dlsapprov1ng) of the exproprlgﬁfon (s. 11)

It must be stressed that the owner under ;;_;_l -

'o obaectlon the Surfacefiﬁt,}u'

ire°tlf't° the aPprov1ng (or ;5.f77“'”"




E e

L An "owner" has 30 days 1n whlch to make hls
obJectlons known to the prOV1n01al Cablnet, and s..3 of

': ~Schedule A requlres the same 1nformat10n to be 1ncluded 1n *~iH H-if

ccl

"_’written obJectlons 1n Manltoba as s.~1@(2) of the Alberta

N.LTExproprlatlon ACtJTéQUlreS 1n Alberta. Th%f&egfnltlon of

“’7igsllghtly w1der than the correspondlng dEflnltlcn 1n

-“ljlaware.

o

.ﬁ"owner""ln Manltoba s Exproprlatlon Act (s. 1(1) 1)) 1s

'lfAlbefta is Act.; In Manltoba, "owner“ "1ncludesifﬁ

In Alberta””the’holder f



"'*ffﬁ;there exlsts no reason why the Cablnet would suddenly

11

sgﬁprevent the plpe llne company from exproprlatlng the requlred

_3_ig3g,-App01ntment of Inqglgy Offlcer blgAttorgjx




» .overrules the latter half or 5. 14(2)99

' ?:ﬁ;tlng authorlty ls anJone other than the Crown or a fj!?7a5i“s (

.:'i?smunlclpallty,_the Attorney General ,hall app01nt the Bcard

i - R P O . ]JIQ}r
appllcatlon of s. 14(2) to cases 1nvolv1ng axproprlatlon by _

the Crown or a munlcrﬁallty, so that s. 14(4) applles 1n i

AN nLE
the case of exproprlatlons by plpe llne companles and *;;{i;”u

Slnce s. 14(4) states that where\ﬁhe exproprla-;ff;ﬁ 

4

niito act as .an 1nqu1ry offlcer,'lt seems a waste of t;me to-f_f_ -

‘"5 {fgo through the procedure 1n s.-14(1) agd (2) of notlflca-iﬁff“5“4

' ,_eems 1081081 for the Board to‘fg]ﬂ”

A.ve e

:fflnform the Attorney General of 1\3 actlons.m..“;' i




b Not?cé of Inquiry

' a. Alberta " .. L - q

Under s..14()) the Board sets a,date for the

-f(publlc) 1nqu1ry and notlfleg tne company and all the Obaec-'j

"f;tors, who must be partles to the 1nqu1ry (S-,14(6)) e;\’ﬁi7rdf

l

d,*form of the Notlce of Inqulry 1s prescrlbed by Form 5 of

‘7ffdiThe Exproprlatlon Forms Regulatlonsj.rf“fjfﬂ;iff;:ffntnnn;f;77?f;v

R . N . . Lt s
) L T o - T STA T
. *
.

ngj*,;igdﬁﬁ;:,qgv;, gg_;gjf-, :,-'“_gvf?;A;;ﬁfnf”‘f**‘* e
Under s. 5(1) of Schedule A, the mquiry offlcer r

_____

. f;hé 'sensn day 1n whlch to f1x ’ tlm; and place for the

'f};fi}' publlc hearlng. Notace of the h"ddlng 1s publlshed ln a~:fiﬁﬁ,;?ﬁ

7; e giocal newSpaper, and the exproprlatlng authorlty and all




the 1nqu1ry offlcer under Se 6(2)(b) of Scpedule A R
- whereby they may be added as partles, ,; : '
: | N ' L E . 0 g |

- e éqfiﬁiﬁéfféigk. . e

+

On the app01nted date the lnqulry 1s held and

?Q{}under s. ﬂ4(8) the Board 1s to 1nqu1re 1nto whether the ’Tf    ;

v

| ‘f»f',f'f'necessary in. the acmevement of the obaectlves" of the A

i%?fcompany.. Sub-sectlon 14(9) prov1des varlous guldellnes for f.lfﬁ

B

Ql]{the conduct of the 1nQUirY-' The 1nquiry 1

~E;f;proaéct.. What should be con51dered at the 1nqu1ry was SRR

“ 1stated in: theAMcRuer Report.%,;

&

=,*<%;:“{fﬂfir‘AThe soundness and falrness of taklng thei;_

| -7 particular piece of ‘land described in .

“'the proposed expropriation plan.. S The. oo
. public interest: -and " the 1nterests cof “ghe”
S owner: must i be con51dered Ev1dence andqﬁf"' '

@”ﬁqV};*e.omment ‘on’ this it ue,_ n& on relamed

00V issues such.as the easxbxllty ofthe. ..

- modifieation of . the _kpro iation: Plan, *.ﬂ

S oor. alternatlveLSLtes or: T} eg, or the‘vvu~

:?;?gthe land shouldubé¥relevast?4




i.p, -d ciak to’ the publlc 1nterest. From a practlcal p01nt of o
4:‘% iv{ew it s very “nllkely that. a PlPe 11ne compé:py will be .
ﬁﬁi",'~gable to perouade the Cablnet to act under ss 15,d?” R
%fjjédb;J d.&@ Under S. 9 fhe Bpard may dlspense w1th an o

‘?; 1nqu1ry where it is Of the OPlnlon that the owner has

R already had, under the prov1ulons of some other Act
:si,

ey
./'
P
4
. ;
LA
¥
e
R Y

'd"bubstantlarly the same opportunlty o, obJect to the g ‘d'"

\;exprOprxatloh as he would have had on an 1nqu1ry under
'iihwepe c1ted as SpBlelC examples/éf é s1tuatlon Wﬁpre %f”
”!afforded {?e landqwner and where the Surface nghts Boar |
. o s
v;that the wordlng of ‘the sectlon as 1t now reads does not
;‘-icontemplated uktll the Notlce of Intentlon to Exproprlate

'i"dhas been flled

““jowner COuld hawe obJected to the expréprlatlon at the

fto a prev1ous opportunlty to obaect to the exproprlatlon.'d,ﬂ7

'liE R. C B.-proce%glngs., Those& roceedlngs alloﬁﬁobaectlons 5?

"3... . - Recomondation #9; Expropriation Report, p. 20

P - z‘°, | . C A t“.] L f‘ ,”;:11.

:"fE?he Exproprlatlon Acﬁ]" When thlS pr0v151on was recommen-_
'ded by the Instltute of- Liaw. Resqgrch and Refo.rui3 the |
fhearlngs before the Eﬁgﬁgy Resourdbs?Conservatlongoard

f

-

“subs tantlally the ame gpportunlty 6" obgect had been\ f1 f,

3,d:mlght well%dlspense w1th the 1nqu1ry. If thls was the

'.}1ntentlon £ the leglslature, 1t as respectfully submltted

R

,Slnce the hotdlng of a permlt 1s a pre-rggulslte to

.-\a.»

%expropriatxon‘proceedlngs and 51nce an’ exproprlatlon 1s nog j@

and served 1t 1s 1mpossxble to say that the
: ' Cooe

NS -
. -',4‘ -

‘d~la§§'1s urgently requlred aad wheTe delay would be pregudl—_‘v”~

, \:*d”"
’ §10% effeat to th‘. 1ntent;on. Sectlon 9 expressly refersv_

fb



: a chance to obJect to. the grantlng of the permlt at all. Lo R

feolely teBthe general route of the plpe llne, and as has r

been already shown, the landowner very often does not have L

- ,‘-,F‘/,)

e

’4-'and dutles of the 1nqu1ry offlcer. The purpose of the'

PUbllc hearlng 1s elmllar to that 1n Alberta, v1z., tot'w:
o

determlne whether the 1ntended exproprlatlon 1s “falr and

'- reauonably nece sary for the achlevement of the obaectlves

-

. (‘;l

-

e of the e&proprlatlng authorlty".';fde _»j'dfj“”'

'uv."

power to conflrm the plpe llne oompany 's’ declaratlon f

A ‘w1thout prov1d1ng for an 1nqu1ry,v1f 1t 1s deemed "necessary‘lileu
'71~or expedlent to the publlc 1nterest" | As already stated

{ a plpe 11ne company is unllkely to be able to persuade the

Cablnet to exerclse thls power., The Law Reform Comm1531on

. 1- A-

iof Brltlsh Columbla, 1n 1ts report on Exproprlatlon 1n

1971, reported that the d,xspensms’ Powgr had. m*‘"f ..s far

Sectlen 6(2) of Schedule A eets out the powers BRSNS

T Sectlon 9(7)(a)»of the Act glves the Cablnet 3{-_7

e

‘as the comm1551oners were aware been exerclsed 1thanitoba Hﬁfff"

"}fe
had the power been exerc1sed by the Federal Government'ln

the 18 months durlng whlch the Federal Exproprlatlon Act

the power flve tlmes 1n the two and a: half yearsufollowlng

: in the fmrst year of operation of that Provxnce szAct,,nor ;fffff%f

/ e
had been 1n effecé The Ontarlo Government only“exerclsed jiffiﬂﬁ




S to the costs of the 1nqu1ry dlffer w1dely.‘ In.Ontarlo,

1{ ‘3. 7(10) of The ExprOprlatlono Act6 permlts the 1nqu1ry

, ,; f;ment1on of the cosbs of the partles'»

"=§15;* The Law Reform Comm1s51on (at p. 94) gave one exam~

[vgthe 1ntroductlon of the new le” slat1on, and none of those ;. L:y 

 Cases 1nvolved 011 or gas pe ilnes.. In Tact 1n most &
' }cases the exproprlatlon had béén con51dered by the Ontarlot"if;ii"
:”»Munlclpal Board at an earller stages'-_—F,,,iKV‘;fig]:
~c. Costs 6f~thef1nqniryf;»=7

R S T

. ;.@' N

The prov151ons 1n the prov1n01al Acts relatxng%;

':v[offlcer to- recommend to the approv1ng authorlty that the B
§  expropr1at1ng authorlty pay a. party to the 1nqu1ry a flxedy;

;;amount (max1mum 3200) by way of costs. “ '_;."“ | .i_" .
' Manltoba s provlslon’ s. 4(3) of the Schedule,i Et:f 
'. _nlJ prov1de$ for the remuneratlon of the 1nqu1ny offlcer,;ffj;lz

ot be Pald ﬁy the GXProprlatlng authorlty, but makes no':ffff}if*‘"

In Alberta,,however, s. 14(10) of The Exproprla—{ﬂ -

;tlon Act states. J' f f}y}f?'fkifﬁl.wi-

The reasonable costs of the owner 1n

i jooor
N

ple ‘of the ‘use ‘of ‘the dlspen31ng power in/, Ontarioi:...
-~ In one partlcular ‘case -the 1nqu1ry prOV1810n waS‘
;. d1spensed with’ where an’ easement. was: required .
7. racross an. owner's _property .to’ hasten t anstallatlon ;.
‘ '-.,of water mains' in. order that an. old age_ ome. iould :
o t .

ev1dence of thls type of urgency.

5; | R 5. o 1970, N 154 T

[T




SRR connectaon w1th the 1nquiry shall bg pald}. o Vel
. by .the exproprlatlng authorlty unless- the.f
;;3u1nqu1ry officer. determlnes -that- sp301a1 :
. circumstances: exist to’ Jjustify the -
‘tnreductlon or denlal of. costs.,f-**

v':57The wordlng of s. 14(10) 1s 81m11ar to that used in. s.;c L

. \f57(1) deallng w1th costs 1ncurred in, deteranlng °0mpen33-fﬁtif-~ﬂ

‘”T,e?tlon, and 1t 1s propoaed to leave dlscu551on of these costs,];fﬂ[*

"”:15,«;ﬁ ]<G; One 1mportant effect of s.

l»Alberta Act 1s that an owner can recelve all of hls costs

S-'

"fffand e5p001ally what are,"reauonable" costs, untll later 1n

this’ thesxs?-;??* R f

" ) of the

TTTTe——e

'ﬂ}cof the 1nqu1ry (so 1ong as they are reasonable)8 On the A;iaﬁigaf,

":other hand, 1n Manltoba an . owner cannot obtaln hlS costs }E;ffﬁjf}

L of . the 1nqu1ry\;wh11e 1n Ontarlo he 1s llmlted to 3200.

:'?;ﬁunder the compensatlon'prov151ons of the Act9 51noe any

e

ifo}Compensatlon due.u An earller 1nqu1ry to determlne the

e oets recovered under these prOV1slons must have been

fpald for the purposes of establlshlng the amount;ox

}“neoe531ty of the exproprlatlon is. not held for the purp sef;fﬁ

~;'In nelther Prov1nce can an owner recover 1nqu1ry costs ;;f>”~-ﬂ741

";;fﬁ the Report) that the x?
‘~]ibe lnable for the own%




1ﬂ19

gthereofjo7 Sectlon 14(10) preservés fqr the landowner 1n11

: :¢A1berta the rlght to hls reasonable costs of thls initlalz.}fﬁ7:i 

. j1nqu1ry.~ S

e T e

: i6}7JR¢?6ft5ofﬁfhe_Iﬁgﬁipj Offi§érfffﬂV

B T R )
. g ." L

a, Alberta ..t

e R R R I TR

R Where,:as 1n the case of pzpe llne exproprlatlons:““ §
L oin Alberta, the Board is both the 1nqu1ry offlcer and the "i fﬁ€

! 7f;;§approv1ng authorlty (under S-v17)’ the tWO rOIGS tend to

f‘*';beoome merged, 1n practlc"ﬂat least._ These w111 be_

‘ }’?d1scussed under the head_ns "Certlflcate of APPP°V31"'bel°“'




1nterpretatlon of Schedule A, 1s that 1f an 1nqu1ry "'wiy*’f
Q

offlcer does not present hlS report w1th1n thlrty days, he

has w1Fh1n the terms of s. 7 of the Schedule falled "to

carry out\hls dutles 1n accordance WIth thxs Schedu*," U

& s
Under s. 7 of Schedule A hlS app01ntment must be revoked

R

”There

.ef 1mmed1ately and anothe, lnqulry offlcer app01nted




Surface nghts Board must grant a certlficate of approval

before the company may take posse831on of the land and




the Board>w1ll 1ssue a certlflcate of approval.?l_

.g'{There must be (1) a plan flled and" numbered i
'a;n the approprlate ‘Land Titles Off;ce 77ﬂ’-‘{?ﬁf‘"§ﬁ5{;g*gﬁ
. a pérmit issued by the- .appropriate; auxhorltyff_; ST
n{punder ‘the relevant authorlzlnngct, DIGE S0 EEE R
.- an’express request. in writing f he
R VWQexPrOprlatlng authority .for: a- Certlf'oate-;
“jﬂﬁof Approval .and (1v) ev1dence satlsfactory

,Qs_ﬂé”of Approvéll: The permit 1s.requ1red SOfthat
°*ﬂg;;the Bog:d/ca be"satlsﬁle' hat the:"works' '




Y

Slmllar reglstratlon prOCedures follow a

\,}conflrmlns ord_"r as- follow a srant °f a certlflcate °f

47f31 approval.  The'plpe llﬂi

company 1s glven 14 days w;thin

'ff7wh1ch to reglster the d_ﬁl ;atlon and the confxrm_ngﬁorder

S (82100, and such reslstrat

' _ﬁyjtea lands 1n the company.

'ﬁ;vests tltle to the exproprla—iwﬁﬁya




 1“}recommended that all exproprlatlons be ,.'

,;";iapproval of & polltlcally reSponSIble Per5°n or b°dy L5 \mh

Yf¥ as the Cablnet or a: partlcular Nlnlster of a munlclpal t:ffffgb

. ‘gf;fcorporatlon.’fff

1ts members are appolnted by the N1n1ster of S




that the Cablnet w1ll be no more respon51ve to publlc ~_g;'~ U

oplnlon than an app01nted Board (except perhaps at electlon {}:f}g
tlme w1th regard to 1arge proposed proaects), but 1n the

case of exproprlatlons for plpe llnes where the Board 18

;iszl at‘present\both the 1nqulny offleer and the approv1ng Lﬂ:@ff‘¥i;

A }*3:own declslon.ﬁl'""""'“

authorlty, rev1ew of the de0151on by Cablnet seems prefera—-ﬂ;{f,”

ble to the 1nev1table rubber—stamplng by the Beardfof_lts

22




:”Lgﬁuntll 1st January, 1971. Sectlon 56 of the old Exproprlatlon o
& "‘-"AA'.,AC*?QB allowed a Plpe llne company to apply to & judge: for
o ' ‘?'Sectlon 56(2) requlreﬁ tenw~f

"“ﬂ'jln Alberta could'b

'C.Hrlatlon Was made'*




>i7to the land in the company before possess1on of the land may 'f‘

77 i?complet1on of the 1nqu1ry prbcedure and the vestlng of tltle

. .;

In Alberta, s. 62(3)(a) of The Exproprlatlon Act

= ;_requlres the company to serve ““Eétlce of possessron on the

'T“l.occupants of the land to the effect that 1t requlres the land

’.g;on a date seven days frggkthe date of reglstratlon.. In addl-«gif

5 v;tby way of compensatlon has been pald before the company'can

*Ejffcrlbed by Fopm ? or The Exproprlatlon Forms Regulat10n826

-ff*ftake POSSGSSlon.. The form of the Notlce pf POSBeSSlon 18 pres-f_f

"fffore pos sﬁlonfmay be te er

5fﬁof the amount 1s not




B

"ﬁﬁficléﬁg?i

“B. PROCEDURE FOR EXPROPRIATIOV IN BRITISH COLUMBIA

- »-'AND SAS;(ATCHEWAN

: -

‘ ’“:1;.{Bfitiéh'Columbié;&ff;;dj,gfIfahffﬁj;fg'
"f,_ije* e R SN

g .7,»51‘ '

e ” 28

rSectlon 47(1) of The Plpe-llnes Act ; glves

a company that has obtalned a conotructlon certlflcate_the

rlght to approprlate land for 1ts plpe llne.ﬁ Sectlon 17&2)

B gtates.,,-u“ﬁ?féﬂlf1fiv'5ﬁIt"idi;f?ﬁb*jaffﬁ;'if;fij;ﬂfjcwfcfitfﬁfcgf

© U ynich, the con

”7_f”Ra11way Act29 and makes no_,rov1s1on'worfan-lnqulry! nto

;ngowever Part Iy of The‘PIpe llnes Act referv only-:o”the

PN

“';The manner i whlch, and the terms upon >ﬁ_’Q X R

any: may exercise the: rlght L

T o take'an% appr priate of. any lands or . ;,quypﬁ,“”'.f :
”6&11nterest therein . shall be s y *h'~‘“'

““%(a) ine accordance thh the terms of any
5 “@agreement effected . between the’ com“
. pany-and the owner of such land,
~ othér. than’ Crown land or any lnterest
-.x;;.ijthgrelnf~xu . :
Coo(e) ing the abs nce of any such agreement
vgfh,iﬁ set forth 1n thlS Part”g,




vE

nt'approacn the landowners @o be affected and«megotlalx.

1tse1f must coms “at ‘the earller stage under S. 12(4)(&) of

- The Plpe~11nes Act ~when the grant or refusal of a construc-'

'~if't10n permlt is belng con51dered. The Gas Utllltles Act31

prov1des a procedure for exproprlatlon by gas utllltles .

f(whlch by v1rtue ‘of. S. 2 of the Act 1ncludes gas plpe 11ne

;~companles) and prov1des a system of arbltratlon to determlne _’,]fﬂ

:compensatlon. n practlce, however, gas utllltles do not

exproprlate under The Gas Utllltles Act but rather under r1'7=1‘37
]*p Plpeallnes Act.;;f -J,“ : ; ;‘;_.;pg_ :.-fj:

The exproprlatlon procedure 1n Tﬁe Rallway Act

_beglns when the plpe llne company deposlts 1ts plan,

Vproflle and book of reference, approved by the Mlnlster

' ’of Transport and Communlcatlons under S 14 oQ The Plpe-:-p'j!,];“l

'dvﬁfllnes Act, in the propar Land Reglstry Offlce.,_"”;"

: Taprov1de that ten days after the deposlt of the plan,
;proflle and book of reference, and havxng publlshed a L
"5f@}notlce concernlng the deposlt in newspapers in the areas ffﬁ"

A‘f};through Wthh the plpe 11ne w1ll pass, the company may
g;compensatlon dqe.- Th1s prov151on can surely ha@é nor

= gapplﬁcatlen to plpe llne companles., It cannot serlously
'”-tfirlghts’of—way aCross the;r land and yet th;s 1s what the

d"[’,subsectlon purports to do.: If “After the explratl°n °f

731, RiS.B.C. 19605 cu Ak, e

oo o e ! e, - SRR : B ST A e

/

Sectlon 50(1) of The Raxlwa& Act gees on to

8

e

I : e A

14

Hbe suggested that s, 50(1) prevents the companaeS' 8gents éﬁ;fﬁﬁ_“t

from negotlatlng voluntarf grants by the owners oI




:_ten days from the deposlt ..;, appllcatlon may be madé to' ‘%;101 .
the owner ..." is supposed to mean that no negot;atlons may

'be carrled on before ten days have elapsed (let alone before

"ithe deposxt of the plans etc ), then it 1s,subm1tted that .ffo:

' clearer languabe must be used to take away the

::"oonpany‘e rlght to freedom of contract.- If the landowner

"lfand the company aﬂree on the prlce to be nald for the J"“ -
.:rlght-of-way, it is omeltted The Rallway Act as' a whole; 1zvl.ijf
{'5nlet alone s.‘SO(ﬂ) has no applloatron, 51ncg here 18 no . |

'V,questlon of exprOprlatlon ;of mnterests in land.‘U/d¥~“t

If there 1s no - agreement on the ;mount of 'f o
:<dcompen atlon payable, then there w1ll have to be an- -; =
”exproprlatlon but then s. 50(2) and not s~ 50(4) w111 f:ﬁﬁfﬁﬁ§%5

- apply.; The procedure ﬁollowed for the determlnatlon of Yo
’*Pf“comﬁensatlon wxll bq,dlscussed under "Compensatlon“sg :;,jﬁglilg.f;

...,_———dyl-

| » '¢ Under Ss 73 of The Rallway Act the company
':dffonlr has a rlght to take possession of the exproprlated
. }fhy7{land when 1t has made payment of the compenSatlon awarded
‘,fior has pa1d the same 1nto Gourt pursuant to,s. 69.v‘f717
| .l'tHowever ss.;75 and 76 prov1de a procedure 31mllar to the fﬁ¢..y"'
u'dffirprocedure under the old Alberta and Manltoba Acts, for =
:Tlmmedlate possesslon of the land:, The company must

“irsatlsfy the Judge t° whom 1t applles that lmmedlate

.”.posse531on of the rlght-of-way 1s necessary to carry on

»]liplpe laylng operatlons W1th whlch the company 15 presently

?igready to proceed Sectlon 76(a) requlres the companm to V;ff:;ff

'_ 32' . ________Infra,p. 137 ff. e



L offered by way of compensatlon. Once the audge grants the 5;‘}
o«l_warrant the companJ beglns constructlon and the oompensatlon

"o’remalns to bo agreed upon or. determlned by an. arbltrator.;Fjﬁ“'"

ff;Brltlsh Columbla, wmth one 1mportant dlfference.. Where%s

e ss e, e 2

“-appllcatlon for a warrant for 1mmed1ate posseSslon. Under LT

's..76(b), securlty must be pald 1nto Court sufflclent to
’ocover the Judge's estlmate of the compensatlon payable

Vand costs, and at least half as much agaln as the amount

S . . . A

. A S
Ll e

'o72:ofsaékatchewo§.o[j"‘

, j Untll the enactment‘of The Exproprlatlon ff{gf?faf3gi;
.“’Procedure Act33 the oystem in. Saskatchewan ofﬂfxproprlation‘fo*“§f;1

’ e
v

| of land for plpe llnes was very 51mllar to. the system 1n ~y¢;o

Tin ﬁrltlsh Columbla the company was,jand stlll 13, requlred\?ﬁif'h'm
lﬁfto glve the landowner ten days notlce of an appllcatlon fon*ftxfj°?§
Ca warrant for 1mmed1ate posse531on, 1n SaskatchGWan s. 18(3)of}ﬁ

"‘ﬁof The Plpe Llnes Act3 provides as follo's.oog ffﬁlfffjﬁﬁff"of*ffff

The “manner 1n whmch (and) the t ,ms upon
,;fWhlch 4@ permittee shall enter gpon' and
. 'use any. land, .. , -Or intere thereln
- shall“be as set forth in gny a reement
~ . effected between the. permlttee ~and the
. .owner of. the Yand, ... ~ Jor any interest SN
% - therein; - prov1ded that in - -thé absence of :
.+ .any such_ agreement -the permlttee WRY g T
7 without the consent of the owner, forthw;th@ﬂ e
:. enter upon. the land ‘and; proceed with the = . =
-~ construction ‘of the plpe line- thereon and
7 dolall thlngs reasonably necessary oL
‘-L{ﬁgincldental thereto._;;;,, A

SoaleT 0

54R 5.5, 1965, o 413



e.fAlthough gpe sub-sectlon contemplates an agreement belng

T reached between the owqep and the plpe 11ne company, 1t

";ffdoes noﬁ’requlre an atéempt to reach agreement before a f;

.'f:company may enter the land f The word -"1% the absenee of

:7any such agreenent"<h3¥k¢ meanA"follow1ng an unsuccessful;gf”fﬂff

e attempt at agreament"' but are wxde enough to mnclude the

“Tlfcase where thene has been no attempt at agreement.;

oectlon 5(1) of The Exproprlatlon Procedure Act expressly

t» ;exempts the exproprlatlon of easements from 1ts requlrementi;ﬁa-“”

';chat a reasonable effort be made to purchase the land

w5ffrequ1red before expro'rlatlon proceedlngs are commenced.¢3?§“ﬁﬁﬁf¢7

"efAccordlngly before 19 8 the flrst warnlng a landowner ”f}gﬁgffa

9‘g mlght have of the COmmefcement of construcﬁlon mlght have




~i,$§‘

'f nece551ty of the proposed taklng. Sectlon ?(1) of The "f,ujf

“ig or de31gn" of the plpe llne.- As already explalned unless?;“ﬁ”f

an Jngundeaon can be obtalned to prevent constructlon,‘thls

.

ﬂ-g'dff S V,ff j."-*fr Ji:igd;

there was no - lnqulry procedure to determlne the reasonable

Exproprlatlon Procedure Act glves any person‘w1th an ;.ﬁj5
1nterest 1n the land the rlght to applx to the Pubch and

Prlvate nghts Board for a rev1ew of "the route,ISLtuatlon
l .

rlgh% may be of llttle practlcal use?§ However, 1£

Vfconstruction has not begun or can be prevented thls rlght

: to apply for rev1ew may have some value not only because

‘ of the greater llkellhood of p051t1ve aotlon by the Board

but also because of the addltlon.;?bargalnlng strength.thef.

Tltles Offlce

‘“‘3 wordlng of s,

,-s-




f f_on what land 1s belng exproprlated, in contrast to the no—

”"V>to the extent of the 1nterest taken.:,y~j5“~

ijfithemselve these two prov151ons are 1n Canllct w
7f;ffPrOVlSl°ns of The Plpe Llnes Act (s. 19(3)) aég/éguld be ‘
"fﬁexpécﬁed to prevall. However s. 11(5) of TheﬁExprOPrlatlon

H'J‘Procedure Act states that

| v‘; 134

.ftlce of posse851on whlch only prov1deo general detalls as f»,f{jk\

Sectlons 11(1) and 12 prOV1de that the 1nteiest

';1n land vests 1n the eXproprlatlng authornty upon the 7?'”£P7:fiji 

"*’flllng of the declaratlon of exproprlatlon.n When ;/ken by ‘~ﬁff}

h the

NotWIthstanding thls or any other Acty’
“an. easement registered unden/The Publlc
Utllltles Easements Aet or, pursuant to
. The Pipe Lines Act ‘with: pespeet-to 8.
plpe 11ne shall not: vest,;n the eXprop=
‘riating: authorlty unless a: declaratlon
1¢d* pursuant to: - )

—-of" exproprlatlon £i
”"w;aecﬁlon\ﬂo or to: tl“S*seC:ionSGXPressly
'states. that'such easement is.th

exproprlated.,~,




'5 _fconf1rmat1on, nor 1s there any requlrement for any other

"ff7jform of approval of the exprOpr;atf7fff[fAfffhat remalns

’--””;Surface nghtg AcqulSltloiéfnd COmpensatlon Acfv?ant only
e

”ff Iprov1dea for approval of
iﬁ

expropr1 t1on:by the”Board of




" hearing ?hd
'fﬁif L
Sl

follows The

already oubmltted 1s the pracélcb




R

N

4. PHOCEDURE FOR DETERMINING CONPENSATION .’




? 51 exlstence on the full payment °f the amount Of compensatl‘“'

"i_awarded by the Surface nghts Board. However, s. 62(5)(b)

{.prov1de§ that the comp"  must have made the %roposed

o ‘-_ =




b, Negotiation and the Proposed Paymem¥ ~\ \_
i Aberta vt

One of the gravest 1nequ1t1es of the old law was A;;f

'TVfthat the plpe 11ne company was not requlred to make any

fpayment to the owneg untll the amount of compensatlon had

‘*“f?Vfabeen flndlly determlned by the Board (or byTagreement o




l :?f'lpco$pany, w1th1n 90 days of reglsterlng 1ts og§t1f1cate of g
l\yfapproval to notlfy the owner 1n wrltlng of the amount whloh
ffjlt estlmates that he 1s entltled to by way of compensatlon.,;ff;i-
'i«:ffo s. 29(4) the owner can requlre payment oi,thls amount as 5
"& »ﬂsoon as he gecelves thls wrltten notlfloatlon. Thls advanoe o
.‘ﬁf?ls toﬁmed by the Act the "proposed payment" and 13 to 1nclude
"!ﬁﬁthe estlmated value of the land expropriated and severance'o;F'V*;
 o=€idamage (s*»29(5)) The rorm whlchpthe Notlce of PrOposed }

‘f>§f?ﬁfPayment is. bo take is! set out 1n Form 6 of The Exproprlatlonfﬁ]yyf

;%{f?tiForms Regulatlons?S The company 1s to pay 100 per cent.°:fifgy
R Ao t
-%_gzthe estlmatodbamount?6 and the owner oan aocept this wlthoutjj




award h1m a greater amount than the proposed payment the e

w111 have to pay the dlfference.» In the rare case uf{}f

7

ﬁfé by the company.o;,i;if;it:jﬁ;;;*irf:._“ "
P : | The Alberta Exproprlatlon Act contalns'non
negotlatlon prov1sxons whereby the servmces of a thlrd
party can be used to effect a settlement as to compensapa:fif'“i*w
tlon between the two partles before they go before a_judge'

or a. trlbunal to detgrmlne compensatlon.;-\,«‘ o

/

R

o= V.., iil Manitoba:

Sectlon 16(4) of The_Exproprlatlon ct makes’

é)'f 31milar prov1sron for prepayment;of,an_amount by~ heia]

;o ,a~;;V”Land Campensatlon Board whlch ‘has: adopted Rules of
g - .Procedure (Alta’Reg.: 45/751~wh;ch pro-lde”anfelaborate’

o

urface Raghts Board i1l npt adopt Tequi.
-similar to those of the Land-Cog
fear: that ‘such’ requi remente*may*det
domprise’ tne ‘bulk of: appllcant' before B g
makin ‘app 1cations - the /Surf ce*ngh 8 03 d




-

S o g
jstates the am)unt offered ln full compensatlon for the JERLERE A
Vi

'-7<,,estate exproprlated and contalns an offer to pay 1mmed—”“

. ,frEEEIy the manket value of the land taken as estlmated by 1 ;;;”jf7,

"”?W the authorlty'< The wrltten offer must also contamn the

"“#,fstatément that payment and recelpt of the amount estlmatedf? f: jj“[

  fto represent the markat yalue of the land w1ll not
’ '}preaudlce the rlghts of the partles and that the amount
 '{;15 Subaect to adgustment in %ecordanc"w1th the amount

'“=‘gﬁfsubsequently agreed upon or determlned 63

A
[;;"

'”f Land Value

“Q{Appralsal Comm1ssxon or the Court., It should be HOted

“j¥¥f~Athat the amount that thq compag&/offers to pay 1mmed1*£ely5€?’i  Q;;

; ?fione of the componentsfff  i7Tﬁ'f maki

"Vi €j;t1on under s. 26(1)fylxﬁ»;y“$




r1st January,197ﬂ the Comm1531on s functlons have been '

d]*feels bound to pay the amount certlfled, 1f Ehe landowner

‘the approval of the Comm1551on., Sectlon 15(}) 1n fact

5*t:allows the exproprlatlng authorlty to make no payment or

.‘.an offer is made és. 16(1)), the practlcal effect of

R e g
.1s.115(3) is to make the amount certlfled by the Commlssaon
- ; a_mlnlmum less than whlch the ccmpany canndt pay or. offer,.ﬁfvf;fi%

e el L
o g’/ L ¢
- . . LY
L : R |
N PR : P
a - : . .

143 'f

1iextended to cover exproprlatlons under»The Exproprlatlon'
;ao‘Act.i Sectlon 15(1) of The Exproprlatlon Act glves the |
bcompany and the landoWner a rlght to apply to the Commlss-=r;‘-;‘
'calon to reQuest a haarlng to determlne the amount Whlch thede 7
'Comm1351on estlmates to represent the due compensatlon in B
‘bthe partlcular case. The appllcatlon cannot be made ungalid'
v'a notlce of exproprlatlon has been served and the Commls;{

 s1on may requlre not;ce to be glven to Lnterested partles.

.

| Once the Comm1551on has certlfled an .mount the exproprlaAd;of
'-tlng authorlty is not permltted w1tho§E\the approval of i':i; o
dthe Comm1851on to pay or offer any amount other than the .
';5amount certlfled (or an amount awarded later by a Court)

' fThe Crown exproprlatlng under The Land Acqulsltlon Act,

d‘do prepared to accept that amount but in fact S 12(3)
::of The Land Acqulsltlon Act and 8% ﬂ5(3) of The Exproprla-
wdtlon Act do bot 1mpose such a Rosxtlve requlrement.. The .
'exprOprlatlng authorlty 1s&not bound to pay the certlfled
“xamount. Howevero 1t lS not permltted to pay or offer to

'f.Ipay any amount other than the certlfled amount w1thout 1*f;;” -

'.offer at all but 31nce poss3551on cannot be obtalned untll '

[

K

.gi P . . ,A - B . B 1‘. =



"and is 1n no way bound by any determlnatlon of the

.'_company 1n acf,

"unless the Court decldes on a lesser amount.5 The landowner,}

,'dfor hlS part does not have to accept the oertlfled amount

Commlss1on (s. 15(2)) If the 1ssue of compensatlonbls,-‘

v_taken up at subsequent court proceedlngs no reference 1s

"j‘made to any amount certlfled by the CommlsSLOn.: Slnce ah}

""to elther 51de, dlscu551on can, be carrxed on very 1nformally”ff}

.‘fln an attempt to settle hltherto unresolved dlfﬁerences. -

”“plpe 11ne company under 5. 16(1) and the amount certlfled

. by the Land Va"‘e Appralsal Comm1351on are the same, 8‘ 18

proiides_th , the offer may be made by the plpe‘llne
rdance w1th Form 3 of Schedule B._ Thlsr;}377"

o offer is then served on ‘the. owner, who has 60 days 1n

" (1n wrlytlng)

o h‘f the owner

kh'whlch to ?eoect the efi

'~ does not reject, the offer w1th1n O d,

B deemed to have accepted lt. If the owner and the company

L

‘f‘cannot agree ‘oh the compensatlon.to be pald either party |

[

| ﬁrmay brlng procee 1ngs 1n the Court of Queen's Bench50

AR

hirfﬂéhapter XXXI of The Queen s Bench Rules51 prescrlhes the~5f-¥a | A
_,ig:-procedure to be followed rn exproprlatlon cases, and sets
| E,:lout varlous forms to beMuSed | 'ﬂ;iffgb jhlf}fﬁﬂklm?* fé}fgkf,f_
o e . : . e, ’/ ,.:
50.,f'ﬁ The Exproprlatlcn Act> S M. 1970 c«‘78;‘s. 37
o . Ty
“51 Chapter XXXI was added to The Queen re Bench Rules
L (Man._Reg. 26/45) by Man Reg..76/71.~t~ R R
. BRI L e
: D ,_;r7fj;-:.g~<ew.~ua

O @ R
When the wrltten offer of compensatlon by the f‘i's;j*t

‘5'the proceedlngs before the Commlss1on are- w1thout preaudlce 5‘4"

- he 1s concluelvely ';ﬁp



"-‘.51 ’ — y._.ﬂ

, - iii, Costs A

o | Sectlon 35(2) of the Alberta Exproprlatlon Act
T;The owner may obtaln adv1ce from any SOllcl— -
" tor-of his: choice. as‘%o whether .to accept jx~.‘ TR
. the. proposed payment in-full settlement. of - u-;]ft
‘- .compensation, and the expropriating authority =
. shall pay the. owner S reasonable legal costs o
N _ _'thereln.,a ~}, T Gl b L
| In addltlon, s. 53(1) allows the owner at the company s ﬂi,;gebb”
o wexpense to obtaln an 1ndependent appralsal of the exproprla- ‘ 
ted 1nterest (as well as. the appralsal alrea@y carrled out L
| on behalf of ‘the: compagy (s. 30)) L R | i |
B - “In Manltoba the problem of cosus appears to be
_ | the only flaw 1n the system of negotlat;on. At least two
’."1 members of the Land Value Apprarsal Comm1581on are requlred .?;Fff
for a.quorums The costs of the prooeedlngs before the ST,
Comm1351on are pald for by the exproprlatlng authorlty
(s.,15(5))55 Sectlon 55(c), 1nserted 1n 197154131ves the
Cablnet power to prescrlbe the fees and charges before thei;bbi;»:
Commlss1on.‘ These have been §et at 6100 per houv or part 1~bf13f5
thereof55 and are to be pald to the Mln;ster oﬁ Flnance ‘._ o
ﬁilfi. w1th1n 28 days of the hearlng. It 1s submltted that the '5?ﬁfifii
*7Bé. 11(9§he Land Acqulsltion Act, R S M. 1970 c. L#O, s._“ff?&»

.¢J*Q;f_ ‘ ,ﬁé., S S e
AL T Thxs rov1s1on was 1nserted by s. 9 of The Exprop—<
i L rlatlon A t/Amendment Act S M. 1971 VR S

R 55 Man. I?egs. 41/72 , AT N

. . S A T ¢ U ; G e R

‘\'



.

eobaect‘of the negotiatloh procedure, td brlng Ehp Partles.{'* -

jjtogether 1n the presence of an 1ndependent thlrd party,

'H?1can adequately be~(ulfllled by a 81ngle arbltrator, as 1n

L
e

"ithe Federal Exproprlafxon Ac

e me———— ———— T .

jsal or other) 1ncurred at 5he'ne',f

*have cause for oomplalnt Ebout the costs 1ncurred so the '";;;i

t56 ThlS wouid permlt a fee or

i B
[

fless than 31@9 per hour to B\\eharged, and thus reduce the }
‘sexpense to the exproprlatlng authorlty:\and\free at leaste ; fQ Q3

'}one member of the Comm1351on for other hearlngs.,_wer 7

However, Just as the plpe 11ne companles may

"[ﬁlandowners may have 81mllar/eausea There is no 8 ctlon in"

'Wfthe ACt “h1°h SPeclflcally dfals W1th costs (legal, appral-ﬁfggi;?

'atlon stage. Seotlon fjj~]fg

"e¥15(5) refers merely to payment to the Government of the

felwfsonly allows the just and reasonable “legal appreisatgs”o:ftf#35'w

;on the general costs prov151 ’

_other expenses 1ncurred by the owner for the purposes of

1) e Comm1851on,»and the landowner 13 left to rely

Sectlon 43, howeverffﬂ;f;f

” -“preparlng and presentlng hlS clalm for due compensatlon?

: o %» 2y
o Does thls sectlon cover costs 1ncurred at the negotlation

‘fstage of the_proceedlngs ?

the Ontarlo Aot whlch prov1des for a?Board of Negotlatlon'”

The only cases on thls polnt have arlsen under

along s1m11ar llnes to the Manltogp Land alue*”ppralsdi“

Comm1351on.; Nohe of the cases are. of grea ‘a_;horiﬁ‘ and.,

so the poxnt must st111 be consldered Open to”doub_




®

PR

ayable ’l‘he vChristlan &“m_" smonar': Alllance °aS°
"ieyﬁproceedlngs at the 1n1t1al hearlng before the 1nqu1ry"ffﬁ»':

‘J?fw1th the amounﬁ

. of Negotlatlon was regected on the grounds that they Were Ry
"not 1ncurred "for the Purposes of - determlnlng the compen-..ffiﬁ»:ot

'fsatlon payable" (the wordlng 1n s..35 of the Ontario‘_”

espe01ally 31nce the cases are ln conflmct. In two cases L

»before Moore, Co Ct J 1n hlS capac1ty as arbltrator57 theeglﬁfio&

}clalm for costs 1ncurred aé the hearrng before the Board

{_.,:.'.

{Exproprlatlon Actss) However, Tax1ng Ofgﬁcer MCBrlde, in ;;;g,fﬁ;?;

.'?”the cases of Smegal v. Clty of Oshawa59 apd ChrlstlanLJZ

60

:5'31onary Alllance v. Metro. Toronto refused to follou

s th—e appr@()h Of MOOI‘;:, '.:

s red "for the purposes of det%rmlnlng the compensatlon

‘ftlon.f The forﬂ%riproceedlngs cleerly have nothing?to doi

'”t J, and held that costs

'jflncurred before the Board of Negotlatlon e e costs 1ncur—e"»?-*”

61

”:'ﬁfprov1des the only reasonlng supportlng a partlcular ;ﬂ};g;;f{f[;fﬁé

| felnterpretatlon. There the Taxing Offlcer contrasted theif;;fftff?j




‘fyof the Act.;.However there 1s no Spelelc prov;sxén as to

s

©costs 1ncurred before the Bpard of Nesotlatlon- | Thé

h“ ?lS aggravated 1n Manltoba, smnce the wordsaof the relevant
,5 sect1on (s. 43) are not the same as those found 1n s. 33

”";aof the Ontarlo Act._

'”fiand the words "1ncurred f°r the purpose

 “”jifthe compensatlon payable"3 

ij{ffgygfnare part -and parcel-of the .entire process. g;<2w~ e

'af‘Taxatlon Offlcer contlnued S ;_3 = x-zxuw»

: \ E .,\“__

‘.:'I do- not flnd thls strange because 1 thlnk ‘if”f}(jylwﬁ
it isvperfectly clear that-these’ proceealngs Lo

. set up by the Act for the determlnatlon of .

. ‘the" compensatlon payable. The compensation f.
.~ payable is just as capable’ of" ‘being determlned
'u:j;by negotlatlon as 1t 1s by arblﬁratlon.ﬁw,nf~

Thls problem of the lack of clear authorxty

Is there a 91gn1ficant d;ffare'ce

Can 1t be"sa_daihat_a




g fgfs. 7(10), makes some prov181on for the owner S costs at

\ N

V.fffﬁhQ inqulry procedure, the Manltcba Act makes no provmslon ‘i;fﬁl[

'?fexcept as to the costs of the 1nqu1ry offlcer hlméelf

5{1(Schedu1e A, ‘8. 4(3))6330 that the same contrast made by

‘"“Z;fTaxlng Offlcer McBrlde cannot be made when 1nterpret1ng the

PO

ﬁﬁfﬁiprov131ons of the Manltoba Actc, However one sentence Stlll .ui%

ks _iremaa,ns valld "The compensatlon pwable l :r_

**;fcapable of belng determlned by negotxatlon as 1t 1s by

’aust as

“’*#fifarbltratlon" For thls reasonult 1s submltted that thé

I3 . (,‘\)

”'7,1;1ega1 appralsal and othér costs 1ncurred at &













‘7”"" @} At The Exproprlatlon Procedure Act does prov1de -*~
_ N

for a payment by thg exproprlating authorlty 31m11ar to
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offer of compensatlon, he’ may commence an actlcn for the_;ni
addltlonal amount.i Saskatchewan s procedure dlffers at |
thls stage from all the other prov1nces.- mhe actlon o ;{;;r[fﬁ7
determlne compehsatlon payable 1s commenced by way ot ‘f.
. statement of clalm (s. 35(1)), a copy of whichjls faled ~.?c.’f
ha; w1th proof of serv1ce w1th the clerk of the dlstrlct courteg;ﬁtjtj
The exproprlatlng authorlty fs'regulred by s, 35(2) to i
Tu“serve on°the 1nterested partles, thhxn 21 days of the
'fu;f:statement of cLalm, a statement oi partlculars, e copy ot
“Which - 1s also flled thh proof of servmce 1n the»clerk s

offzce.~k€ectaon 35(3) enumerates varlous matters w1th 4 ”Uxm.,

respect t twh1ch the'partles 1n the;r statement of clalm or

\

statement of partlculars must set forth the méterlal facts on ;e

whlch/;hey lntend to rely at trlal These matters are exaf;?i £si

mrped under the headlng "Assessment of Compensatn.on"70

Once the statement or part;culars is Iiled, or[}f;jﬁf“;

after the‘tlme has_explred foﬂ?fillng thhhsamef'eltherea“ fﬁﬁ,;
Party may flle w1th;the clerk °U;th6”court”§1 Sl .

s. 36, that the action ls“ready foh*tr‘al

glerk wmll forward all'mhe releVan doc _ents;to the judge;‘ .

“deSLgnated by the Chier Justzce ‘of th Ceurt of Que




'-qaward is- to the Court of Appeal . ~rvu_‘: ”Tfi:“l-ift*f,ffi”‘
,‘ | . ‘ The procedure for determlnlng compensatlon 5—
“7:}ﬂfiunder The: Surface nghts Acqulsltlon and‘Compensatlon Act

G

?"iiﬁggls very 51mp1e and 1nformal Seotlon 57 prQV1des that the
fparty W1sh1ng to have compensation determlned by\the ﬁEZEa
Vllff;fshould serve notlce of hxs 1ntentlon on all partles 1nvolvedrjf=ff
‘;ig}and flle a d%py w1th the Board., NO prOVlSlon 15 made for f)%i:
““;;;a proposed payment as 1p Alberta, but where the plpe llne b
’7ﬂfoompany has applled for a rlght of 1mmed1ate entry and has
f‘f,;;made a securlty deposlt pursuant to s.,41 the Board can |

‘:'2‘_jﬂadvance to the landowner such sums of money out of thls ;ﬁ;f:mﬁr.f

‘tatdeP051t as. 1t deems flt (S- 30(3)) Flnally, the guldellnesf[kf/?

frfor the assessment of compensatlon are prov1ded by s.. 39(1)7?[?}f{

"ﬂ_“

P;:These are more fuIly dlscussed 1n part B of thls chapter.~r¥*i~fi7

L 4‘;lFéiiﬁrei#O?F0i16W%fﬁéfébﬁrgpﬁiPrbéédﬁieiiffffgfF7f

7*r5f{ i3l€f"_ In all four prov1nces the steps to be taken by

’7/expropr1at%ng authorlty are prescrlbed’by theﬁleglzlatxo

"tfln mand?tory terms. However none o£°eﬁe statute prov1de; 5

E??i_any sanctlons orepenaltles 1n cases:where,the»authorlty'w'"
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agalnst the authorlty anyway, a penalty 1n the form of

costs is 1n most cases meanrngless?%;__t.;,';#;_;\::g_ ;f;_égfqul

f;;5;1if1f;ff‘ The only effectlve sanctlon woul& appear to Y{f:;;ffg
. : A e _v.*"';:v—_j.

“'f e to compel the authorlty t° commence exproprlatlon

0

proceedlngs agaln.l Authorlty for\such a penalty 1s to be 'J;;'

~.Kf found 1n the case Of Re Nawnone75where Maclean, J._of the:if_fﬂ-“’

Brltlsh Columbla Supreme Court helq that %he procedural

prov131ons of the Act (1n that case The Vaneouve

3 Charter)

.f@e must be strlctly complled W1th% The POStlng of v | |
1n the prescrlbed fashlon wae held to be a condljlon FaCa s

‘ B -

precedent to the valld exer01se of the power of exproprla—ifj'
tmon., Furthermore ;x appears ;hat 1t 1s 1rrelevant that

“the. landowner suffers no preJudlce by the fallure or ﬂle ff?fﬁff*f

a %

exproprlatxng authorlty to comply w1th the procedural ;orfiflff
'requarements.f Maclean, J. stated74 ' SHERNE

: gv'It may well be that no: preJudlce ha “ ctuallyly*°“ﬂ' B
. -been suffered’ by the property owmer but inm . "
o view of the rexplicit provision in’ the statute&y””
- .. .-for service I think that:the: ‘city. must comply

. ‘exgetly with ‘the terms of the statute before
’%Qﬁlt can. exer01se lts powers of”exgroprlatlon.

2. There are also-some prov161ons whlch ag,o; T

fgjjpenaltleﬁ in ‘the. fogg of additional “interest payments
A see example, S¥b-sections {3) and (4) of s. 64
'“gfﬁrof the Alberta Act) but these are c0nf1ned Lo,




S,

/."}," .

_;'; “ -y

R

\X ) K

.\‘ . .’ . \ ] J‘ . ‘ .
V. Lee?5"In that‘case Cassels, J. of the Exchequer .,
W . N ‘. . . .‘ . »q , . P f

76

Court made,thls statement» c“\ -

Where a. statute prov1des for certaln for-
malitiés to be followed,\if it i desired - , :
to exercise. the right of minent domain, u»‘* e T

_ the statute must.be strictly complied with, ' o .

-~ and o court cannot say that -compliance with :

' such condltlohs precedent cen\be drSpensed w1th. '

HlS Judgment was afflrmed on appeal to\the Supreme Court f;;-

. of

Canada

-

What 1f the 1andowner 1s undware of the breach,

unafiected by 1t and contlnues to deal w1th the expropria-';/‘

tlhg authorlty as 1: there has been no procedural om1331on

(for example where the 1andowner accepts the proposed

: ,"b_-.

;'f;f{ payment and the ﬁ}pe llne company take% pos53331on of the_dp
,i~rr@ht of-way) 2 R v. Lee would seem to deny the eXproprla- tﬂf:wd

tlng authorlty the defence that the landowner has walved

‘l the requrrements of the statute., However the questlon of e

walvér was dlscussem 1n Re Maggone78 where Maclean, 5..

lted Lord Atklnsonsxn Clty of Toronto v. Russell 79 -

‘ The questlon ls, "Has he walved 1t’"‘ In
other words, 'is there evmdence from whlch

L #iT hay fairly be infgrred that he- consented
“to dispense with the fhotice 7. ‘Bowen, . L. J.-..»- T
in Selwyn v..Garflt (1888) 38 Ch D. 275, B S S

o
o

< . .

75

-

‘7“ ..
7

: _'Jh

(1917) 16 Ex. . R. 424 Applxed in Younés‘v.

e Hallfax (1961) 28 D.L.R. (2d Y HIPe T e SO BN
e e

1917) 16 Ex.ﬁoe R. 424y e R
41919) 59 S C Rf 652; Aﬁf{;n:,p;il:p%iiﬁgli;iieis;ﬂggvf.,J
(1957) 23 WOLR. 85, A17-8. e
[h908] A C 495’ 500-;;-;~ﬂ%%f'f{i“}f'fj”;f;fffgdff7é*’:" i



o

 says: "What is waiver ? Delay is mot = '
waiver. Inaction is/not ‘waiver, though
it may.be evidence o¢f waiver. ~Waiver is.

o158

consent to dispense¢ with the notice, IfJ-aci,Aﬁof ;

it could be shown ﬁhat the mortgagor h%d-v-
. power to waive the notice, and that he’”
knew ‘that the notloe had ‘not been served,‘
, ~but said nothlnb before the sale.and .
t.© nothing after it,’ ‘although this would
. not be conolu81ve, thiere would be- a case E
: fWhlch requlred to be answered " -

;_,,. "v_~ Maclean, J found no ev1dence of walver in B o

Re Magnone. However Munroe, J. 1n Perry Ve Board of Schob1e3~?:”

Truqtee Dletrlct No.457 held that a walver of theA; :

requlrements of The Lands Ckauses Act was valld.; In that

- case arbxtrators app01nted to flx compensatlon for land

g

Justlce of the Peace to the effect that they would falth-

| -.7 taken were requlred to make certaln declarations before a ;{‘~ o

'fully and honestly hear and determlne the mattér referredfa;l)'V

" to them.- The e declarétlons were never made. However at_j: o

”ﬂthe hearlng counsel for each 51de expressly walved cgmpll-ji f33”7f°

"f;anee w1th all the seatutory requlrements and submltted to f_*

"f;§0;7147<“967) 60 n L R. (2d) 658 (B;
L8t Ihide, at 662, .
- N (1965) 49’ w v. R.. 560. e R

"'N>Munroe,

*x,by consent or the parties., Hls Lordshlp dlstlngulshed

7‘51n R. v, Balley,

'flthe Jurlsdlctlon of the board members.< It was held by

J81 that the statutory prov1sxons couldXPe walved

82"

'”Tof llmlted qurxsdlctlon cannot be creat 4 by walver. Bia R
L - , :_.’ 4 '.}l‘“"'k%' A Y .;\~F§{a "\_-f":f-,-v e ~ ° L

. . Do SEon
. LI <. g s
R R

R : 2 e
< TR ;

whlch held that Jurisdlctloﬂ for a court LA

= i R
f:lnter alla the declslon of the Alberta Appellate DlVlSlOn TRl




: . 2 AU '1’5A8_,1-*~'-~
.. Lordshlp dlstlngulshed the case beforechlm thus.)/hjef/ U
IR The- Jurlsdlctlon of a board of i/ratlon-,_o:-i
: ‘ . is not analdgous_to-that of a'c urt’ of - A
;ﬂ;,;.d—»f~f“~*ﬁjiﬁI6ﬁ jurisdictiop. A board of arbltra—. \,;»
" tion can do- all thlngs, by agreement of the
partles. ; ‘ .

!

PR

Whlle thls statement may be appllcable ln the case of an

arbltrator for whose serv1ces prov1s1on 1s made 1n a

: contract or a lease, 1t is respectfully submltted that 1t
1s not appllcable in the case of an arbltrator or arbitra— f.ﬁl?”é_
tlon board establrshed by ‘a statute, even though one or

ore of the members of that board have been/selected by
| f the partles. In Alberta, where the compensatlon is :
| determlned by the Surface nghts Board, 1n Manltoba, where

¢

1t 13 determlned by the Court cf Queen s Bench, and 1n é}

baskatchewan, where proceedlngs are before the Dlstrlct S
Court the respectlve trlbunals cannot,'lt 1s submltted, S

permlt walver of any of the statutory procedural requlre-

ments. _In BrltlSh Columbla, however, where there ieff;}

prov1smon for arbltratlon, s. 55(1) of The Rallway Act

;f' allows the opposxng partles 0 ﬂf:‘two of the three

5. (1917>16Ex°R a2m, u28.



The praotlcal effect of R v. Leewand '

=

..r1s to make the company/reegmmenee/fﬁe procedure for theij~,-;

z?procedure.- If pOSSGSSlOD has already been taken, lt ls }';jsf

[”p0531ble that an lnJunctlon may 1ssue to prevent the company

84 .

fdetermlnatlon of - compensatlon, thus puttlng back the date'”"'”

%Of POSSBSSlOD by the tlme 1t takes to comply w1th thefaf

\

*.from contlnulng 1ts operatlons unt11 the formalltles have

" been complled wmth. ,In Younes v. Gity of Hallfax,5 Ilsley,

rm:C J., of the Nova Scotla Supreme Court, 8ranted an 1njuno-ff:f"*”

.‘7‘._tion restralnlng the 01ty s workmen and contractors from

B performlng any acts on the plalntlff s, property whlch had

' Vbeen 1mpr0perly BXPrOPrlated beeause procedures requlred :ﬂiwzf

/A

~'e;by the Clty Charter had not been properly complled w1th.fi_}[§f§2%

' ”:frﬂls Lordshlp referred to Thomson V. Halmfax Power 00.86 r.a-7€7§ﬁ7

f!where the rlght or the 1anddwner to an 1njunctlon was

\

'"f;jffully ﬁlscussed The facts of that oase are not exactly

:%"_Ejln pelnt (the exproprlatlon,statute there concerned did 5;f{;?2u;

"f:;jexproprlate) but some of the commentsfof Graham, E J-,

' ;'not cover the lands xhat the company had purpbrted to

Lo

4“f7ffor the Nova Scotla Supreme Court are perhaps,f7"

....-‘

l

the Present dlSGUSSlQn. Hls Lordshlp quoted from_Keri}' ”-'r'~

Injunctlon8'87?'fflefﬂﬂ55¥u533*i

87.. . fz:;-'Ib_;'.?d".{V, at434.




: . .‘ /’ .

A”; pllance with the statute and Ln the second q;se by the .§<:7;

ey

The 1nab111ty of pravate persons to eqptend "*;ﬁz
:.w1th these ‘powerful. bodies, raises an. equity

- for “the prompt- interference of .the Court tg(/ﬁ?fﬁ_‘,q i

?te:keep them within the strict limits of
-_‘statutory powers and prevent themef

-,'¥~38tatute whlch glves ‘them a-
-~’-enter upon a man g land wit
o -the statute, the Court w111
... - at once 1nterfere.; ‘A ‘mah has a rlght to say
e~fig:“that ‘they -shall not affect his land by’ stlrring
- -one step out of - the exact 1limits prescnibed by
.the:statute. :The principle upon which the
Court interferes in:such a case’is hot 'so much
. the nature of' the ‘trespass ‘as the necessxty of
' keep1n5 such bodles within, control ~:/ .

However xt must be remeﬁbéred b

dlscretlon.i In both the Younes and'Thom‘:n_,case the _f;;]ff

1andow9er was prejudlced 1n the flrst casa by the non-com—:f5?

ultra‘v1res exproprlatlon., In & s;tuatlon Whexeua mere“

: technlcallty has been overlooked,ﬁ

'a-efi has not been prejudlced 1t remains‘to_be seenjwhnther:”




,1As a. result any defects 1n procedure*v

tﬁ ¥°reg1stratl0n are 1gnored ane the certlflcate has\been

L R

n}7f;f§registered.‘As far as %he procedure for determlnln%

7,"compensatlon 1s concerned The Exproprlatlon Act 1ﬁhillent,

ias are- The Rules of Procedure and Pract}ce of the S face

-iri'inghtS Board88‘ Rule 1; of The Land Compensatlon;fo: d '-'"L

: Accgiﬂdlngly n: appea:cs that the rea, Onms : m; e “ai; °’§°v;

. ﬂ&?“u

IR

The famlure
w1thln the “ti




,LThis section, 15 1s 9ubm1tt°d reﬂders _E_MEEEQE_ inaPPlica' e
fs_‘ble in Manitoba, Am’ Omission can be termed a "fa-‘klure ene

;f to do. (a) thing "’itmn the time 1imited"."”

A_ccordingly it
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:27 ;suspe0tS 1t meant llttle more to Somﬁ membefb °f the legal

4

'Qljprofe531on‘ The most often quoted test to determlne the

A 0:

:'tfvalue to the owner wau enunclated by Rand J. 1n Dlggon‘

Hibbeuthd. v. The Klng)?3

nThe questlon 1s what would he’.fif;fl?w




The

:called é "shoppxng llst“ of compensable 1tems95 one of whlch

| ffls the market value of the 1and Sectlon 40(2) of the

n*{ijlberta Act can be glven as an example.k,;’g-”*

Where land 15 exproprlated ‘the. compensatlon
'*w pa§able to the owner shall-be based upon

“(a) ° the market value of ‘the: land, .- s
| ... (v) the damages attributable to- dlsturbance,'
" SN c)}“the value to the owner of any element

_sn o of ‘special -economic-advantage to. hlm
"~ arising out-of or:incidental 'to his-
. agcupation.of the -land ‘to the: extent
: ]>tHht no: other prov1slo vfs made>for‘*vi
coligs) 1nclu81bn, and” o




‘§7 ifE

e  7Act states' N
J‘IG?ffj’ﬂf“5*The market valsj of land is the amount that ;f,a'f“éff?fff

;U Lo the land might\reasonably be expected to
“.;.gjiﬁf;p,;-reallze if sold\ in-the open market by -a

' Jf,_j jgw1ll1ng sellerrﬁo a w1lllng buyer. et
The market value lS not necessarlly based on thy’ex;stlng

use to whlch the land LS bemng put._ In cases 4here land




 01ose Jud!clal scrutlny | The best explanatlon of the

;;term 1s probably hat or Hewak, Co Ct J 1n Turner v. 01 f;{;ff;ff
o 441 e sl

: cf Wrmmeug;%E ' "It 1s that use of land whlch me\r reasonably»_"

be expected to‘produce the greatest net return to the 1andf:fg;}ff:

-*~feveria glven perlod of tlme"‘~ It has ﬁeen empha31zed

_iflthar the expectﬁ%1ons pf Inture potentlal must be reasona-_i;k o

ble.= thchre, J A. 1n\41tchell'v; C P R;“stated

( S

‘aﬁgThe pesglbllltles must be rea onabl R
S {capable ‘of reallzatlon ‘and not. too, remote }”

SIS s o} o} uncertaln. “A chance’ should not. beé. ;‘ SO N
“treated as a. certzfnty nor a- hypothetlcal SRR LR R
;gpurchaser as a purchaser in fact.pu : ,.;0 il




land thét is part of a future sub-d1v151on plan, 1s thej
v”.jf’ farmer entltled to compensatlon at the per acre'rate N;r“

appllcable to Sublelded 1and ? ';ﬂf”_ffdfﬁ;ff1ff§7:f o

. ;‘"f7;;ff. In C‘N R.‘v..Grenn? Cattanaph J. stated

:;;,It is well establlshed that" the m@lue of
PR -;”;{exproprlated property should’be’ estlmated
*:5”7/5 7 on the basis 0of the most advantageous use
je s that could- be made of it ,~whether present’
1*}/<_flljf'iﬁ'or future, but 1t must be' remembered. that,. T R
';/vaﬁwfﬁf,tlfWhlle consmderatlon must’ be“given to:the If\;*“”*»“i -
i futsure advantages and potentl lities of :
/4,5;~r.$gg-ffxthe ‘property, it is only ‘the’ gresentavalue
. ..l asat the date of ‘expropriation of such
: ST ~a-advantages and p0531b111tles that falls to
be determlned. - A : Lo

Accordlngly, the farmer, 1n the questlon posed above"fﬁiffﬁlvV‘wj

cannot eXpect to be compensated at the per acre rate for
".-

'}ff land that 1s already subd1v1ded but only at the ratﬁ

9

fa;;,appllcable to land that has 31mrrar subdiv1sxon potentlal.f;.v,7ff°
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Y
“ﬁhas been determlned the market value of that land remalns '

-

: i“?to be calculated The most relxable method of establlshlng

v_‘

" the ‘true market value of land if pipe line. exp{prlamn ‘ K
‘;fﬂffi‘caseo has been found to be the:"comparabig sales approac:h"‘7
”fu‘In Mebro. Toronto v. Loblaw GroceterlaSB‘SPencev J for |

~.the maaorlﬁy of the Supreme Court of Canada, stated 9Q}j}'zfﬁ»5

The comoaratlve method may be brlefly
.described 4s.the.consideration of. actual
sales of Iike lands in a like- areae and -
‘determination from such comparlsqn éf the
R going markey value of s the "lands - S SR
PSR questlon at the date of the exproprlatlon.::;;?;'

Tty

HERY

;'1af}H 3 "llke" those lands should be was dlscussed in Purdf{fﬁﬁﬁl7753"

(‘Nova Scotla? where McIntosh J. quotlng from Challles,f;]7

".ﬁmnﬂlew of Exproprlatlon?q statedz fqufff”ﬁgff'fﬁeﬁjyr*?fi;iig";

: ,;.‘5!::;Q;For ev1dence of other sales to be a falr ;}fﬁ%;f:fvlﬂpﬁffﬁ
Lt -;,fcrlacrlon there ‘should be reasonabie ;; o AR MR
»fjislmllarlty in conditions. regardlng the\‘fﬂyi”"”‘;;”;f**“ﬁ
. propérty,' proximity of 'situation and' if ' -- S
“.,jmpOSSlble a llkeneos 1n use or 1n potentlallty

1é

- e unt of land 1s requlred there’ls ofe_n great*diffliulty .

Other approaches used tb‘eatablashﬁmarket valu 4
"or ;;‘ ep'Qductlon cost“




e | - ‘ . o s
b'bf small parcels'of land. In one appraisal report this 171
~writer examined, the appraisers in seekﬁvg evidence of sales
of small parcels comparable to a small-parcel that had been
texbroprlated in Wetaskiw1n, had gone as. far\afield as Red Deer
"and Edson.' As a result, 1t is suggested that the words of
Spence, J. be given a broad interpretatlon. Consideration

%
'of comparable market data should not ‘be’ restrlctéd Lo

"
“actual sales" but should 1nc1ude, where appropriate, settle-
12a or other

ments in- other areas with the plpe 11ne cqmpany "
expropriating authorities, and alsoﬂgfferstxo purchgse.

| , Very often the only evidence of othergsales of

B small parcels in the neighbourhood is prov1ded by negotiatéggﬁ
(settlements between the pipe l1ne company and other owners |

or -perhaps between ot er exproprlatlng authoritfes‘and the_>

‘owners. The courts have been very wary of,admittlng these

settlements to show market value “and have.adopted the T

R,

presumption that such sales. are prlma faole not free andr~'

~voluntary13 The reason for the obdectlon to adm1551on of A”'

&
such, data was dlscussed by Rand J. in Gagetown Lumber Ve v K
The Queen.1h.a : ’, B , oo , ;5\7“A . 'a .
S ‘_The obaectlon to admlssi&n is that the DA ‘ .

~ power on one side to sake and the nece551ty,
lon the’ other ultlmately to yleld introduce -

-

.
a

12a, f’See Great Plalns nevelqpmpnt Co, v. yka [ﬁ97§]
05 w.w R. 76b. _ ,

13, Whlttaker v, Hydro Flectric Power Commission of .
Ontario (1972) L+.CoRe 74, 82-3; Smegal v, City of "
-Oshawa (1972) 2 L.C.R. 109, 122, .This presumption is-°
oF course .not applled if both partles agree to the
adm15510p of the relevant data. ‘ L _

| .ﬂ+f 1 ‘[957]_’59C0R.. Mi», 55. 4 | 3 \

p— . . )
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Vlectric

-

His Lords hlp connlnuod

the e:cprop::‘n.z:ﬂ:1.nfT authorlﬁj can

.

whechar the pqrcles vere conce

A3

factors that degtroy freedom of actlon
between the partles.

15

od

Lt

Thie prinary ques tlon is. - of freedom in the

‘negotiation @@-a fact, and it is for the
tripgunal, ﬁ'llrht of .the circu stan-
ces, to st cther the prigl was- ,
inflﬂ(ncfd b" e\uxdnpou el menf

ed only
to ypeach avxo rent on a figure deemed
to be th fa ir value 0 \theunxoperhj.

If the\01:cq.otanc surzoundlnv the
\\Yb/\ N

e shoWn to suppo
.

[

sale to

rt the

contention that the flgure agreed upon was a falr one and

one fre ely agreed on, then the‘

was not voluntary w1ll be rebutt d: fWhitﬁakéé'v.

éSUmption that ¢

he sale,

lIydro

i

~ : P

cvidience

. then the

- ,]'
Oshava.

—

e

R 16 .
Powor Gormission of Ontario, However i
N A : A

other than records of the salpsggdn be p

prc,umptlon stlll pplles. °m0531 v. Ci

[

f no
roduced,

b7 of -

fhe burden of prov1ng that the sales were

18

15,

6.

1.
18.

Albid., at 56. o
(1972) 3 L.C.R. 75, (Ont. L:C.B.).

s

(1972) 2 L.C. R. 109, (oi% 'L.C.B.).
Smecal v, City o’ OChawa (4972) 2 L.C.R.

TtAmu“ atd Sl DALY G 04 uutro. Toronto (19

.Llo\J.lLo . '(J,:'o

sons

-

- In contrast, where

other than an exgfropriating authority ar

by the ‘landowner's appraisar to be. comparaole
sales will be deemea to be compa;able unle
LU”ODrlduinf authority chdllengeg them. It

the

" not
T=E.2. 202 (Fed.Ct., Iralfte,d.).

expreovriaving Uhnrltj to show that the
comparaole: I.\tanu Bros. .v. The Queen

-

freely negotiapéd°i$ on the party'who,relles on'themﬁas

:kX ,

comparable sales.

-~

109
75) 7

ales'in the open marxet to per-—.

e claimed ,
, tiese
the

sales are

(1973) 5 //’

@

i.) ,up tvo ‘.

[

q : .]f72:'
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.One ; 1ntereat1ng aspect of the new leglslatlon>

~1is the 1nd1rept effect it may have on ettlements by the

;plpe ling companles.> W1th the addltlona 1me 1nvolved 1n

~;:the 1nqu1r procedure and the addltloﬂﬁl expense in the

e

'form of coshﬁ, the attltude of the yrpe ‘line companles may

@ Fa
. N

be to- settle at almost any prlae rather than~ exproprlate.;.

Im'relatjon-to the aﬂml iblllty of such settlcments, 1t

’would seem that obJectlon could be raised not on. the

)

basisg that the landowners were not W1111ng sellers but on

the basls that qhe plpégllne cOmpany was ndt strlctly a‘
19. .

w1lllng buyer.

- 20 he Ontario Land

o In Kelner Ve Clty of Tor01t0

B Compensatlon Board- had occds 1on\{o deal w1t¥ﬂ/ﬁ».we1ghtnto

© 17 vation Authority (1972) 5 L. .. 243 (0nc. L.CWBgK'

fbe pldCCd upon an offer to purchasé as ev1dencc of market

v alue of the expronr:ated land. lhe~maJor1tJ-of ‘the Bo&%d,

sbated that.of ¢rs are usually not reés;dedas being

re&evant on the grounds that they are easy to fabrlcate

ana may be based on conslderatlons that are unsound

Ho&oyzi in Re Bntf'v Pronor tdes Ltd aﬁd Mascana Centre"

Antgovlgzgq where- the arbltrator in determlnlng compensa—

S

. tlon\had relled tpon an offer from the Unlver51ty of

y N

1Saskapehe%en prior to exproprlatlon, Martland, T (for

- : Y . . i A : o
. Ay B N > . I

19, On this DOlnt Lee MOrden~v. qullton Rﬂrlon Coﬁher—

SWLere .a, $ale o an authorlu of a parcel for whi
/avt, ority had been denlee t?e rlghc of ¢xpropriation -
‘wag held not to bpe represontatlve of mgrket value

slnce the authorltj was not a w1111ng buyerK\

o
L}

(1974) 6 L, C.R. 200.

21. _»(19{2)-4 L,C.R._S9,l,

‘4

#
°

the

1737

-

e



tye Supreme Court of Canada) sa1d22 - : S ]j74h
Thlo was a bona fide offer by a rek ponoible'
institution ahd 1n‘our view was the best
ev1dcnce ot valuv placed belore the arbltrator.

3 o 7'i S In ‘lcbon V. ntJonll*ngltll CommL°;Ién?5

A .

cvidence'of an;o ier to purchase made by an 1ndxv;dual was
‘held to_ﬁg’gdbissible-and’relevant Ly Lacr01x,vJ. in the '{};"'

FCdcral Court on-the grounds that the'offer.was bonaﬁfide.-

evxden&q reiew&pt to the Queq . Don of market value, it must

be ghown (1) thnt the offer was made (11) that it ‘was madeA,‘

‘ vbefore the exproprlatlon proceedlngs began (111) that it

:wau ma ie bon1 fldP and w;thott any knowledge of impending

CK“POpPldLlOQ pr oceedlngs. From the cases it appears that

.

LhL trxbtnal Cetormlrln; com”vnsatlon will give audcd Mclbht to
'thv erslf it was made by a " pon51glo ins fltuthﬂ 3r~
‘_1f tae offeror appearo before the trlbunal to glve ev;.dence?4

Once all the evxdence of- the comparable sales

\A

is befo“e the trgbunal it mu,t determlne the. welght to be'
.. .

plaucd on caoh sale and uce the data to establish thq market*

o value of the_propcrty ln‘questlonf Thls cannot be ‘done by { _
«" . . o N N (—— el LT | ’ : . :

Sronto- (1974) 6/ L 'Ce R 200k
e Lcﬁn*v Eo J“ of nducatlon-

s e .
Lo Board held *hu ,‘oemﬂnt foﬁ purcha 5e and sale - o
k. . was not fMnissible since there” wa no one. before the o
.'«‘<ﬂ © Board who cowld be c"amlncd on the terms and provxslons
. of. the ag reement. ‘ . . ,

-
;

. . o s, . . )
i ﬁ ; . ’ - . . - - ’ . .
. - . ;
] . . »



v.j;w Tru° tees: of Svdnev Rlver Unlted Church v.”The gpcen A

- .‘&j4’ Q:i‘ o _”"fh
a mathemat;cal averaglng of the per acre values of the o 175
«comparable parcelo$5nor can there be a 31mple averaglng o :

of the Oplnlon of'the two sides' appralsers.‘ However '
' duu becauoe the trxbuna]'s oplnlon 901nu1des w1th the‘ﬁ

’avcrabc of per acre valuns or. the op&nlgh of the’ aopral ers

does’ not mean Lhdb Che trxbunal must xed?ct 1t26 ,.f

s Q, . ¢. Where there are no Couparable Sales

L f

- R . v

 *whérc thefe are insuffféiént compérable Sales
to pronde a rellable ba 1s for valuatlon, the trxbunal

.,"“' ’ / :

determlnlng COmpensatlon must flnd ‘some other method of‘-}
VVQlulng the land taken.‘ Two other methOdo have bécn used
by Lhe courto;e the "bcfore and after" meLhod anﬁ the f 3

) X TR . Lo ‘.;rvé‘ N . ° .
yfolmulg method o Dl -,/”’T“ ER ‘_ o

' o 4 .

I LT :',f‘i;f'TﬁGINBGfofe‘and.Afféf" M0fhod';

. This method was deucrlbed by Bl sett'rJ. ig:; .
k] 27 B

vees the proPer method . of assess1ng P

25. IVO° Ve h%nltnba [39761 S C R 465 Althod’h this
7 case vas decided Wilh reference to the old coricépt of .- oL
. value to the owner, the prlnclple is still sound When = &
. applied to the new expropriation: 1c51 ;lation: Lerer v, .
o Lty of Toronto (4971 1 L C. R. 541 546 (Ont. r U Ey)é.H-;‘”

.263,, ”'thtfakv“ v.'hvdro Elect;zo Power Comm1531on of
Ontbario Ql),d}'j L. L honf) ‘85.,» ‘ T

".

~27;' ) 1971) 1 L.C. Rg 110 (N.u. s C )



SR Lo RN e
ST e S 176,
B compenSatlon is to f1x the, Value of the LT
e ‘lands to the owner 1mmedlately prior to L | :
R exproPrlatlon, and the value to.him of
. v Tyiat he has: left impedidtely - after the:
S -exproprlatlon.* The difference between
these two figures must-necessarily
“'include the ‘value of. all the land he:
e ~ has lost and the. damage suotalned by
e W‘hdt he retalnS. cE o

ey : &

--

.

However” whlle such a method may be ea31ly applled ine' : vg\;. 

aoee vhere a large portlon of the aner S land 1s'

Onoarlo Exproprlatlons Act51 whlch pro 1des for é "before;vj :_r;f>

e

and after” test does not make such q&test~dhndatory. :

H;s Honour contlnue_

. {@14 -_;In the P! aent c ve, where the i erest
. in‘land taken is in Ract an” eascment, and
~ is. a Telatively u&dll percentage of the .,
“"2and in terms both of title dnd of moneys, = - .
-and where it would appeat that the value';"'--
- of the’ remamnder may not change sxmnly as- e
~—a'reeult of the’ LdklnF, it is-my view that‘,‘_- ”,:.1/(1
R ‘ﬁ.*‘ coppensatlon should be paid.,on the basls of .~ - .7 _°
+ .4 - 7 'the valug~af the lands takei and.not on ghe’:-,_r $oe
o \ baals of tn before and after teﬁt eses T St

= ‘ . L

-« ‘, V. _i

 f28;'i0’ Vin h,C C. V. Sheahan [397{} S C R. 406 where o ,?~eff;
o 17*5 éres, out of 68 wof%§taken.__;,. T ~2__:;;3 AT,
“;’9§;;;529; Ao noted above, a 60-Yoot ri ht—of-way through a
S ,ffﬁm\qgggﬁer sectlon only requlres 3 4 hcres.- L ‘
o300 (19690 1““ »C‘R. 40 f';g?"Vﬁ; Sh 'fif_a' % e
( : ‘5,]. Jv\“,' '\Vz;»R.u.O. 1970’ c. 154 o . il !- - : I3 ‘ . - R E
324 (1969) 1 L C.R 4o 42 f”*i}f,l{jfﬁ“{~5e;3 N f;iéi'“»‘

g

;e;w“if'Bf;ﬁﬁi For a sxmllar example sée Barqfleld Vo Mlnlster o~ s
o /Tran Dort (19?1) 1 L. C Ro 311 (Ont.,L C B. ). B
iy T -

’ET'?TQ-"Qf"Ger*'ff";f_~ff"e.3'f’f'ﬁ”if?;’f‘(f'{eo



"f o practlcal purposes 1dentlcal tb S 14(3) Of the Ontario

~Act.:vIt<prov1des{:'. M

T f///f o Whére:bnly oart of the land of ‘an owner is "
B SRR heADrO)xnated and -that part is of a size

o

L or»uhaye for which there is no general |

P «:‘_:demand or mu‘EeL the market value: of the,

e S - part’ taken ana Lhe ‘injurious affection of -

‘ - .~ the reunainder caused bj the taking of . the

- part .miy be determined as being the. markot

_»va;Le of ‘the ‘whole''of "the owner's land '
less the. market valme of the remalnder. S

e

”From the sub ectlon 1t 1s clear that the "before and

W

S after" test i

}jiparable salesau\ Even

jare no\ggmparable sales, the test does not

9

L wnefe thers
"have_
fi?; 1ng in the, nggg_case,‘ hould flnd uome other method of
}?ufeutlmaulnb the marxem value of the iand taken. |

' In Albgrta, before the 1ntroduct10n of The

‘yﬂ;@ww appeaL to'have been used ‘as, mn othbq!prov1n In Re

: SLurveou and Pcllcb1er5)the Publlc Utllltles Boafd

decllned to use the ”before and after" method when valulng
“$;;;~ea otrlp of land exproprlated for a hlghway, Slnce the

enactment ofsﬁme L(proprlatlon Act 1; is submltted that

R eic'e"before and after" test 1s deflnltely 1napp11cable in 1?15*51'
f; QgAlberta._ Flrst of all the Alberta Aet conbalns no ].'i
;‘ﬁ;'.i; i}<etarkman v. Cltj of Brampton (1974) 7 L C R 329%
S ;_' 54 ¥5. e» . U , S

55 (1968) 9 P U.B.D. 164r 7 )

1.5; ) _’"‘ 1 S
3 R BT :
“ . P q\ PO
A R "
o : \ }

3 emOlOJGd and the courts, Iollowxng the reaoon—"

o

*177

-;prroprlatlon Aom the &Q\fore and arterm {;:9 does not fzﬂj'&i~'

&

Y



A

\":>’_

~of the Strlp, the Board would have to calculate thls

' re31dual value.

'l of _the wholehparcel of lan from Whlch 1t ‘was

: allow an extra flfty'pgibcent to be added’to the per acre

. N
t

prov151on slmllar to 8. 27(3) of the Manltoba Act, so
that the Optlon to use the test is . not expressly given _*'

' to the Surface nghts Board Secondly s. 55 Prov1de8° o

e,

. of wdy, Board, in making its award for
the wval f the interest taken, may 1gnore
the re ual value to the owner. ,

' vt,f:'On the exEroprratlon of, an easement or rlght . | "}‘
The Board s present practlce 1s to 1gnore any re51dual ¢
value to the owner.- Slnce the sum arrlvéd at by us1ng the

"before and after” test Wlll 1nclude the re51dua1 value

re31dual value and add that amount to the award 1f it wiShedl
. l ’ T :
to assess compensatlon on the ba81s that t. ere ‘was no
e , , ey

IR it";. o
“@l ii{fThev“FOrmula"xﬁethodf

N

A

The problem 3 1nsuff1c1ent comparable-sales

L8

has been presen%yin plpe: ine’ expsoprlatlon proceedlnge

. for a long tlme, In Arberta, 1t was recognlzed at an early

not ra1r3§

Board under the chalrmanshlpéof G M Blackstock Q C., to

It became the practlce of the Publlc Utllltlesv_'

36. Re’ Im‘erlal Pipe Line Co.~and Bahal [3948]
T wawET Lo

} : - For a more recent etgre351on of thls
‘reco nltloqé see_Swanoon v. Dome Pe roleums Ltd._',

Y 4 ! VQle : daiod



N ;. fvalue of the wﬁole.par08157} Subsequentlyftﬁe Alberta'¢ -
:Appcllate DlVlulon dlscussed the "Blackstock formuba" in a

'number of case 28 and dl,approved the>use of the formula

where there was evxdence of salcs of small parcels« The :
PUbllC Utllltle" Board adopted this approach but were.:r

°t111 of the oplnron that, where there was no ev1de“ce of(

39

3 ble ;ale,, Lhe use of tho fornula wa approp“late

In Cooxuhorne v.‘ohebl Cauadq Ltd?? however,

/

McDormld . A. reJected tne Blackgtock formula altogether.l
'Hrs Lord°h1p s Juiggent 1n the case dealt solely w1th the_
| formula, and he otherw1se cbnculred in the Judgment of

Allen, J A.. Allen PR A. (w1th whom Ealrns, J A. concurred)

, dld not reJeot the\formula 1n\;uc£ a forthrlght mannerj- | |
'; but stated that resort ohould notige had to the formula ”; L f;J
wberc‘there uas'GV1denoe of other recent aales of comparable e
limd41 It 1°,subm1ttcd Lhat degplte the Judgment of ! A;’ ;&o

: hoDermld J A, 1n Coonthorne, the Blacksto&# formula may

stlll bc dpp{;od 1n Alberta, where there lo‘nO ev1dence of ;"

ooméarable saleq;.espe01ally 51nce the award of the Board

37, . Ro Iruerlul xlpn Tlne ”o.»and Pahgl [5948] 2
o W w‘k.vuo,_ i xu.r 2 PLpG Lines LfQQQj WeW, R._145
o 38¢" . Tntornro incinl Dv“x I ne. J.;Z A Y..Devcloéﬂegg
o - (19C0 ) L 24k n;d-i, 5 J,r~b Lo oW tidide Ve uadbh
(1962) 41 WML Ry Jl#,_, C()*)Lun-o‘ Ve woGll Lanada
CJ9(9) 7Q¢H\W R.. 410.. K f v-.‘; 1wﬁf_ ,'g'fiqf;- _ R
Do _-59,” v Cv]ﬁﬁrv PO#PP.qu v, Lerlan B“eohren of Plnéher S
a cv‘,."Crev' \1 01) 3) d W. u.)ga,. B N R
40, (1969) 70 W W R. 41b TN ‘ R
G FEPRI __7 _ : o .
”gf'ifV - B U % - .
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A B

"_iﬁr., . . ’ ._,‘\ ; . - -

~in that case. was held to be falr and rghsonableng' In the

- most recently reported caoe deahng WJ.th thls matter, Re n

Canddnan Rﬁsé&?e Ci1l and Gae Ltd. and Lamb 3 the Saskatche— f,

an Court of Appeal agreed that tife "Blackstock formula" .

thU1d not be apnlled where there is ev1dence bi\gomparable'f: .

{,Eales?“* ihe Court found that ‘there had been Suf£1C1ent

. _evxdence of comparable saleg before “the DlStPlCt Court i ;Cy
Judge and that the formula ohould not have been used

e:However thelr Lordohlpo,,referring no doubt to 1notances t;“

‘ where there were no comparable sales,_stated that "the h

eddltlon of 50 per cent to the determlned value~per acre f

\

”-,mlght WCll be a ‘serious fad&or for con51deratlon"‘5' The o

queOtlon to be dec1ded 1n the case was whether ‘the offers e

“mede by the coxpaﬁj rcpreecnted adequdte componsatlon,

and althouvh the Cou#t of Appeal retalned the addltlonal

-)O per cent 1n 1t calculatlonq; 1t speclfloally dld not\
 =T81Ve 8PPrOle to "e uee of: the formula.» Slnce the offers L

1'were held to be ade uate, even w1th the 1ne1u31on of the »f -\\
: SR S el T
';;addltlonal percentago the Jnclu31on or exclu81on of the . g
::e 50 per cent was not a factor 1n the outcome of the&caue.'
j‘»v?. e },;tf N SR Uy )
» " P ) <
k2.0 - Ibid., ét’-416 Pe : / O e
A wi;',tiﬁ(1974) 7 L. C R 205 S S ) *f {.";i
45. Ibld \ ,’ | .. p T “ DR, - " .




..

“ varC (ﬂhlch wo T eghoed emthtlcally by The Report on . !

s
- L . T . .
- : - L
<« . . . .
. I

.+ 3. British Coluhbia and saskatgg?éaSS

In ’1964 .the Honourable JV Clyne 1Q his
chort of hp Brl luh Columbla Royal Comnlsalon on prrop- 
46

rlat;01, 10b1 6) (th Cljne choru) utatbd ,,' o
| ¢
',,.\I have comé to the conclualon that the '
. Cenoust cf 'value Lo the. owneg' as the meca- N
' cure - of compride=ion” has resulted in nany
»znnpprop iave and unjusé aaards.  Tae result

.02 such avards i3 un erualntj in, the appllca-'
Elon ot cne rule aua dLQCrugt lHKltu valldlty.

,Wevortheless, deoplte the recommenda*xono of Lhe Clyne Re- 

N

;xproprlatlon b ‘+he Law Reform Commlsdlon in 1971) that

;coxvendatl n beﬂbaged on the_ ma“ket value" of the land

¥

~Cﬂken, thcre hﬂo bcen no move by t}e Lnglulaturu of Prltlah

uOlU”bla to glvc effcct to th se rccommendatxons;

As far as emnroprlaclon of land for pipe 11neo

is oncernnd 90/56<1) of The Rallway Aet,? quoted abové48

_allow> the :arbltrgtor to assess compenuatlon ln the manner

in wa10h he deenﬂ flt. ’The only guldelaneu given to those

asse531ng‘compgggazlon are'contalned'lnas. 64 of The &and

L

’g‘ClauSOé'ActE49‘. - v‘; b - '
, In estlmatlng the purchase-money or compen- - - -
3uatlon to beapald by Lhe promoter of the R

46, / In his "Summary of Fi ndln%..and Re(ommendatlonu

/

181

wp;- 1=22 of ghe Kenort. g¢ne &eport is now out of prlnt,v

P/ but The bumﬂqr of i nn 135 ard Bocomr endations can be .
/ found at. pv. 200 207 of fihe Report. on;*xproprlatxon by
A the Law Re Lorm Com_xs s1on of Brltlgn Coluﬁﬁ( @71)

N

:

47, ‘*{_R.S;Blc 10bO c 3L9
/ 48{' hugra, p 16# ‘

49. : ".1.u. 1960, e 209 .t



?purbhascd" to mean "value to the oWner

e

. o N . . ’
5‘~}-undertak1np in any of the case aforéSaidf
-~ regard shall be . had by the Justlces,

. arbitrators, or surveyors, as the case may

i

« . be, not dénly to the value of the land to ' L
~ be purchased~or taxen. by. the promoters of /- -

the underteking, but.also to- the damage

(1f nny) to be sustained by the owncr of*
the ‘lands by rcason of -the severing of Lhe
lands vauizen from tne other landg of such g
ownc:, or otherwise injurionsly” affco&lng,\

* cuch -other lands.by The g¢xorcisc of the - v . s
powcrs‘&i this or the. special th, or any. - 7
AT ine goratuu tncrvw1th. L e C

'In an efforc to co pensatp une owncrs of efproprlated land

“the courts 1nterpreted the words "value of the 1and to be

One of thef

‘

comoonenfs of the sum that the owner would be prepared to -

pay rather than be egectod was the sum it would cost hlm,

"tO’move., He would be - preparcd to Pay. almost as much as

hiS»mOVina.costs_woulu ‘be lniorder not to have to move,3'

" and the 1nbcrpret1+1on of value of the ldnd purshased“ to

an'"value to the owner alloucd the courts to award

-

pcnsatlon for dl turbance costs for wh10h@prov101on was .

-

not oLnerwnse made.

Tno Lands Clauses Act 1s a general ex propria-

tloq btatute that vas flrst enaCCed Ln Hngland in 1845 as

The Lands Clauses Consolldatlon Actb ‘and was recelved as

v‘part‘of'Bricish Columbia's. laws 1n 1858)1 In. 1918 ‘the

,procedures in the varlousALands Clauses Acts were regected

l

~by the cotc Oommlttne 1rf’1to report to the %rltlsh

~ -

50, . (1845) 8 Vlct., c. 180 S 1,?V-;:’fv
. , . : S : .

&

51, Lnglésh Law Act R, s B c. 1960 SERET-!: TR Ve
- ‘ o
g : ; ' ’ N
3 R . : |
. /. R



.Par’liament5 as belng out of date, and these Acts were

l

; largely\replaced by The Acqulsltlon of Land (Assessgent

") of CompenSatlon) Act 191953 and subsequent statutes.' In>
fBrltlsh Columbla The Lands Clauses Act, outdated though ’

"-‘ L’l "l : e
1t ‘may be, stlll contlnues in force. However, its 1nadequ-r

.,‘

iacy to cope w1th the chang1ng4§roblems encountered in

exproprlatlon cases has.led to the enactment of numerous

4

_speclal prov151ons 1n a host of other prov1n01al statutes,

v £~ )

so that the purpose of The Lands Clauses Act namely that ° 5f5~

of consolldatlng the appllcable expropr;atlon laW3 has
_been defeated Some statutes have expressly declared The!"

. Lands Clauses Act to be 1nappllcabIENXo proceedlngs under :_,
- o
,'those statutes? but as far as. The Plpe—llnes Act and

i

iThe Rallway Act are concerned The Lands Clauses Act 1s
B ,x‘appllcable, at 1east in the absence of prov131ons on the
S R . Q.

| ;partlcular p01nt 1n questldh.‘ One such sectlon that 1s_ o -
"\Ndappllcable is s. 64,4quoted above, ahd thls sectlon w1ll -
_be- further dlscussed under "Ingurlous Affectlon"55

o " Tl As a result of the fallure of the Leglslature
Qe
e 1n BrltlshaColumbla to follow the recommendatlons of elther_;

o

: . \ . A & ST ; S B .
524 Report of the Commlttee Deallng w1th the Law and v
: ractice ‘Relatlng to ;he Acquisition.and Valuatlon of : j

:ﬁﬁvgx_;T”' Land for Publlc Purposes (4918) P 7.
' 53, T (1919) 9 & 10 Geo. 5, c. 57 ”

1

54; o See for 1nstance The nghways Act Amendment Act,~,~"
: S B C 1964 C. P_éz S. 2. ¥ A \»" ) ‘(‘ . ,

R
Lo

_ / 55. - Iﬁnfra,{p. 191 ££. el e SRR

‘.v < Lo - ‘ : ' I .



)

A=The Clyhe Report or'The,Law;Reforﬁ Commission ﬁepost;
“‘ttﬂe asseSsmedt\of'compensation is still'based‘éh'prindipies

that are confusingxﬁnd out of datg. It is hoped that the

K *

'Lnglslature in Brltlsh~Colum\\e ‘will soon ‘come to grlps

thh the task of oodlfymng the\leglslatlon regardlng .o
g %xpabpriat;on in Qrder totputsgn;end ko the,present ‘ .55
confu lon. ’ _ _ : o L s
. 3 .J Q
In Sqdeteheﬂan, nelther The Exproprlatlon

.Procedure Ac¥)§ nor The Surface nghts Acqulsltlon -and
_ R
Componsatlon Act57 made any, attempt to cddlfy the. Pr;n01ples““;

by refcrence to éhlch comnensatlon was to be assessed.

.*'uectlon 35(3) o! The Exnroprldtlon Procedure Act merely

~.

N < ‘ )
-"pﬂrtiek pust state ‘the mdterxal facts 1n thelr stateme

\

- A .
lists somé of the, matters w1th respect to whlch the - (/ S
nt .

G

of 01L4m or statemtnp of partlculars if they 1ntend ‘o

°

rdly ot these facts a// , These matters include: v~: .
(a) the best %se that can be‘made of the SR .
o tfproprla ed land, TR » _

N "' / : \ R ’ v . . v. e

(b) any zoning laws appllcable to the Lo

. . - ‘'expropriated. ldnd R o S

(¢) designation of land that may be claimed to B

| wbe comnarqble to 'the expropriated land the °
. “Sale of which could form a basis for an
! opinion of the value of the exproprlated

.

. ‘ land ¥ S e .

o - (d) ~ damas e caused by the severance of the ) f

' . ¢ eszOprlated land from other land o

The. 5.5. 1968, Go 2l L -

L L : . ’ . A

57. . 5.8.71968, c.:73: /
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b (g) the fair market value of the parcel of k

‘ - land from which the exprMpriation’ was made,

.both before and after exproprlatlon, -

(h) the sum or each of the everal sums clalmed
by the owner as damages.

From theue pPOVlglono lt appeurs that the judge‘ié to' " -
determlne comoenuailon on the bagls of "market value"
'.(pbra.,(g)), whlch is not deflned in th® Acu, and is to

take account of tne beut use ‘of ‘the land é‘v%n the uppllca—

'ble zonlng lawg (parag. (a) &; (b)) However 1t 1s unclear

whether paragraph (¢), which 1ncorporates the comparable

8 :
sales" approach ~is to prevall gver paragranh (g) whlch .

}involves the “before aid after“ method of assessmenta No .
e provision’is made for compensatlon for items cf spe01a1

value to the owner, nor-lor dlsturbance costs, unless

.
’

s
not be % ncluded in paragraph (h), it is dlfflcult to
py } )
see how they could otherwloe be 1ncluded 31nce paragraph

- i thfse cau'be lucluded in pau dgraph (h) I’ thes e items'

‘\ | (), wthh prescrlbes "market value as the.ba51s of

coupenoauuon, “would seem Lo prevent the courts from

v

ca doptlng a "value to. the %yner" approach which would 1nelude Y
/{ these 1pems %> its scbpe. , ‘ ' .

Tne Surface Bi; hts Acqul31t10n ‘and Compensatloul‘

‘i Act, in s. 59, states varlous matters to be conoldered by |
the Boald of Arbltratlon ln asse551ng compensatlon; Vagueithﬂﬁé;fe
”con siderations such ae "the value of the land" and a |

f fdllure to rov1de for compeneatlon on the basxk‘of the

' best use of the laud or for compensatlou for 1tems of

epeclal value to the owner, ouggest that the concept of S,

N~

-

x
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"yvalue to the owner" still applies under The Surface |

Rights Acquisition and Compensapiou Act (in co{ rést to’

the- concept of "marken‘value"'which-if is'Submitted applies\ \e
£ v )

under the lxnroprlatlon Procedure Act) This 1nterp1et§m

tlon was aLOLrad bj the aukatchewan Court of Appcal 1n ‘jf

Re Crnndinn Rexerve 01] and Gae Ltd. and an 58

.  _ Once agaln Lt éms - bY atrthc con*ualon eaured

CO bj theoe 1nadequate statutory prov181on can-only be
] .
dis pelled by F comprehenslve codlilcatlon of exprqprlatlon

pr1nc1pleo relatlng to asseusment of compensatlon. S s

Undcr The Surfaee nghts ACQUlSltlon and Compen—

sdtlon &ct t ¢ Board of Arb!mratlon appears to have'
developcﬂ a formula for conpengatlon for flow 11nes and

29 )9(1)(b) are

»-ﬁCﬁvlce llnCu._ Whllo the 1tc“u under
ach case, the de01slono .

4
of fbrmula is employed

“29(1)(b) (1ii)
. . LU

pivcn consrderaflon 1n-*he llght‘of
]

of the Board 1nd1cate that uome sor_
"\
°pec1al‘

(1v)) a: d nhxuauee (o. 595‘)(b>(v1))6o
The reglauul Walue oi the rlgnu—oflway is to

in reupect o@f;everdnce da.n

ari

\ o : r
v'dercd under both Arts. Section 55(5)(@),of,The

©.

. prroprla ion Procedure Act refers to the market value of .

58. (1978Y 7 L.C.R. 205.
59, See %y huk Conuerfwtlor far Acquisition o Surface
Interasts for Jrr oo uﬁr/fnlr.uAuﬂﬂ LN CESAOTCLEWAn, -

T57e) 50 SO0Ke die 1% e 507 hex-q)/.
“60. Though hote the "di aﬁeroval of theése formulae by
: the Tourt-of Appehl of &;.xatch“wan in Re Canadian '
Pfogerve Cll and Gas Ltd.'aud'L:"b (192;) 7'h CeRe 295,
2ide ' DT




the land before and after the exproprlatlon, wh11e S. 39(1) 187
(b)(v) of The Surface Rights Acqulsltlon and Compensatlon
Act TCQUerS the Board of Arbltratlon to subtract the
reSLdual value of the rlght -3f- way from the value of the .
land taxen.' The provxulon under fhe latter Act is manda- Fn'
tory,-eo thﬂu the reaaonlng of LJOH Co Ct. J. in SfapN<f.

, 6
“un‘cxvﬁ‘ltv of Toronuo qu- 1napp11c1ble. Although

j)(5)(b) of . Dhe Etpwoprlatlon Procedure Act does not
maﬁe uch a mandatory requlrement it is supplemented by . 3
‘””o. 40(4) which prov1des that the Judge 3559051n8 °°mP8n°a'. )
¥ . tion must take into account the value of rlghts granted tOf .’f

the ldndo.ner bJ bhe pipe llne company‘(ouch as the rlght

ﬂm g

to . fﬂrm the r1ght—of—way)6 ahe m‘ndafOry provaLOns of
9(4) wou]d\gloo render the reas onln& in the Stqrr case . ° %
-1pJunllcabLe., I\e la:douner in oaoﬁatchew n is left to

"rely on phe Board ofﬁkrbltrat*on Lo flnd that re51dual

1ue is small lf he 1s to recelve the compengatlon that -
| 65

landowners in the othcr prov1nces recelve. n S

-

61. (1969) 1 L:C.R; 40{9oee pe. 1%30upra. R 3 | .‘ﬁ'u‘ !

Comeare Se 49 gg) of The Bxppoprlatlon Procedure Act
with s. 34(1) of 'Phe Expropriation kct of Manitoba.'

‘The former cubsection provides ‘for the oettlnv-off of -
rights grdn,ed to the landowmer Dby the pipe line company
qwdlnut the compensabion. payaole, whereas the lianitoba

provision only allows this setting-off tvo .be nade. agalnst
- Cldlm" for "1nJur10Js af1ec¢10n of ldnd or other damage EP

- 63. + .The. andowner uell do well to eruloy the reasonlng
" {n 8. Interprovine! ' Pipeline Co. (1955] O0.M.N. 307,
wheot tue UnLtorlo Quu“* ol sppeal agreed that the»ﬂﬁ\ A .
 residual vajue of a ulf*v—foot strip was unassessable
~on any logical. approxf " See also usurrhy 0il Co.‘g;
Dau (19 oGy 7 D.L.R. (33) 512, aff'd [19/0] C.C.R. se1
‘whcre 51m11ar reasonxxg was employed. ‘ : (
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4, Other Components of Compensation

o

( o

a. Disturbance Damages

«  As already noted, the concept bg_"v lue to the

owner pormltteafthe lnolu sion bJ the courts‘ol compenna~

;dh for tne landownor'% dloturbanoe cosbs. lhe varoprla-

« .

tlon stauutes of Aloortafaqd hanlfoba, where "market value"

= ':haB.been.adopted as the baSls for oompensatlon,'lnclude | ’

¢

generous prov1Slona for thc compenoatlon oé owners, tenants,

w

, security holders and‘bu31ness,f;rms. In Alberta, ER 48

+

The
OwWne
rens:

ting authority shall pay to an
] ¢spect of digturvaance, such
\id expanes as gre the

. navral anw reaconytle LOL\‘QMLHLCJ'Of the
s o exp: oprlanlon,....b*

\
VX PTOPIric
" eee 5 1
navle couts,

- s

rheee coa s lnclude, here the owner's reoldence 1s tgken,

an allo' ce of five per cent of the market value (or

PR

_r\mﬁtho acuual cost 1l 5reator) to compeneate ior the 1ncon-

VCannCC and cos t of flrdlng another res ldonce plus a

i

reaeonablo allovanoe for 1nprovrwents the value of whlch

is not!“eflccted in theﬁmarket value of the land Where
tue land taken does not Jnolude ajresldence, the owner is
n01hled to uhP COut of flndlng land to replace that | Py
taxen..';lnally ov1n¢ cos LSJandilegal ;uurvey and other

'Q;:;: ,fgimllareoatsvare eoo"erlbl i :; ‘., ’i §7A'-n*'

: R i = LY ‘
e ' Since . exprop_lallone for: DlDG llne rlrhta-ofoway

. o
v S ‘ . .

) —

64. - - Nanitoba: s. 26(1).



o o ; S

‘do not. involVe the.takidg-oﬁ”people’s homes, disturbance

e <

dsmqves are not an- 1tem of compensatlon that is usually
% o
appllcable to oUCh exproprlatlons._ Costs incurred by the.»

-landoxner for ‘the relocatlon of (say) a barn or lrrlgatlon\\

'fohannel aro properly 1ncluded under "1nc1dental‘damages

f‘ln accordan<e w1th Se )4(b) of the Alberta A.ct.5 The .

ﬂly e ccutlon ebma to be where the lawdowner has had -

"‘drawn up plans for subd1v131on or plans for a proposed f-i ,'

e

;alteration in. the use of the 1and. If the preSence of the "
_pre line means that these plans have to be abandoned the .
pipe llne company w111 be llable to pay the cost lncurred

by the landowner in hav;ng these plans.drawn up(?6

. . ‘ JT) . ' .“‘ui i - k i ; . o . - . .3
: R i o o e e
b. Special Value to the Owner ot

o

- k -

oectlon 40(2)(0) of the Alberta Act prov1des ,Vl\",“

for’ thc 1nclus10n of & sum whlch represents ':;‘ EE

. the alue to thc owner of anj element of
. smpecial econoiic advantasge to him arlorng ) )
' ~.out’ of or incidenval to nis ~occupation of R CR
e land to the extent that no- othxr67 Sl
prOVLolon is m%kavor its 1nclusxon., _,};‘

. ,f. . o ; S
oAl - . RIS
L) . .

65. - Manitoba: s.u 0(1) S

.

-

E0. . o Bee ah”ofivﬂ“ v. Fasex CO‘"iV Eoard of Education

(1””)) Vi L-u.u. 5o and Loovfirioaes, Cludr of praupton
C(A94) 7 LuCuR. 329. uc réasounling ln LRese cases) 18’
equally "app licable in-the ca,e‘oP an exp ﬁarlatlon of -
laud for a plpe -line, .

’.

E -

67. . lHanitova: s. 9@(1)(d) f-:’ Loy
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e, E197o] 5.C.R. 537, 340, Other examples of "Spe“al

:e"the value to the owner of the land or bulldlngs that 1s

fl69;~7 ' Thls 1tem ;s alqo covered under S 48Ca)(11) of

- - . RV - '..3;,',:'.‘. -

e spec1a1 advantages whlch give the land the added .

v

| ecoNomic value for hlm Natlonal Capltal Comm1531on v.‘

el 3992598 "Sp901a1 value" also 1ncludes the valh& tb the

}ouner of alteratlons such a8 thOSe made by a handlcapped

_;iﬁjo

tH@ Dlggon Hlbben test. Thevepropriated party must'Shou';

person to hlS home to accomedate hlS dlsablllty, even u»(..-

though oUCh alteratlon" may detract from thc‘ﬂarket\value;i

=%

the unreallzed potent1a1 of land 1s a totally dlfferent

";conslderatlon from spe01%l value "Spec1al value 1s

?not reflected ln market value.. It 1s a purely subjectlve

‘ iltem of compensatlon 1n ﬁﬁat the spe01al features whlch

Nz

>~

of the etproprlated property.9 It must be rememberegfthat'

'_blVﬁ Chl: added Value 1n the eyes of the owner may be f--v T

valueless to any purchaser of the lnnd., In addltlon, thése ;"

opeClal advantéges of the land must be accrulng to the

}1jowner at. ‘the ti‘e of the exprpprlatlon.. The unreallzed
potenxlal of the land lo a factor 1ncluded 1n,manket value

'.-”based on an obgect1Ve assessment of what future uae could Q)e

T

Tfjmade of the land 1n the foreseeable future.ﬁ If the«land 1s

’5not belng put to a’ partlcular use,‘a que tlon of "speclal

o
I N
v.»,_ e

1

“yvalue" -are glven by the Institute of Law: Research’ and-
“ Reforn at p. 7% of their Report on Expropriation: .
 Lake brie Railway v.,uchoolel (1916) - )5 5.C.R. 4165

CF T Lhients L. (02 UJ 20 £x. Co R 158 - Gay etown e
Lo on 0. v, ine Gueen 195?] 5.C. R.-44 hanltoba v.ﬁg-'

Qnol (1 72 W L.Caae 529 : -
'Tthe Alberta Act deallnf w;tu dlsturbance costs.

s

P
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T a _ .Q“‘ .Vv v Co : byA, : R o lf’l:'
ﬁ',(ValueW to the owner does”not arise7o» A (.

s -
From the foreg01ng paragraph it will have been

[

. @ﬁﬁ gathered that jhe 1tem of "specxal value' is very rarel

N -

'~jtaken 1nto account in assessxng compensatlon for plpe llne,;'k
. ¥ : o ' L . o

fi;rlvhts-of—way. “;

' T ' . . ' . o a \’.'. - : .

Where part only of a parcel of land 1s exprop-

Pgllrl&ted there is often a reductlon in. the market value of :
_tﬁ% remalnlng land as well as the damage cauaed by the 1§" 

_w}rlght*of-way blsectlng the parcel or "severance damage" as

ﬂ

 ;;f;1t is termed in the leglslatlon. Both hese types of 1oss
';. é§;a}are compeaaable undur the prov1olons rgﬁatlng to 1ndurlouu.
maffeetlon 1n the exproprlatlon statutes of the prog1nces71 ,?;
efBecause—the two are so closely 1nterrelated calculatlon
}‘."7;13 uaually made of 1naurlous affectlon hs one 1tem. How .
'thlu‘calculatlon 1s ma&e varles from prov1nce to prOV1nce. o

The Manltoba ExprOprlatlon Act for example,,prov1des for b

"before and after" teat7 Whlch wlll not only determlne P

iﬁb ©POW Invevtmenta v. Prov1nce of Nova Scotla (1973)
. SLTE 57, 59. Tkt
'1vf,7q Alta.. a. 545 an.. a.,}OCﬁ), )B»C...Lands Clausesll

Act, Se 64; . Sask.: Expropriation'Procedusde Acty s.° .
o ; )5(5)(d),>8ur£ace Rights Acquisition ‘agd. Compenoatlon
R Act, S. 59(1)(b)(1113 anfd. (1v) ’_,_‘ L o

'gé72itf> S M 1970, C. 78, S‘A27(5) . 'f*'f,77

T



”"\v 'l'f'i";‘tne v101n1ty of land which an appllcant

(
-,

the market valye of the land taken but w111 also 1nclude_

"the amount by whloh the value of the rema1n1 g lands has

'dlmlnlshed ao a reault of the exproprlatlon.- Au already
l' 1dlsous ed73 the value of the "before and after test must
¢ vbe qucrled where only a small peroenfage of land 1s taken;

and the approa%h of the Alberta trlbunals of appralslng

| t :thelvaer of the land: taken geparately from the 1ngurlou3"”

n.affectlonfto the:remalnder of the paroel may provlde ,fiqs-
: 74‘;?1' _ ‘ .

:greatér accuracy.

The reductldﬁ'ln the market value of remalnlng -

. 3 -
. alands may be substantlal ln the case where the lands %”

Iy . .

. }through whlch the rlght—of-way travels 1s to be\sub—dlvlded e o F

ﬁf_('vat»some tlme 1n the (forseeable) future.' In AleFta, for

—

:,exanple, s. ”(3) of The SublelSlon and Transfcr Regula-
_________ I

: _tlono75 under The Plannlpg 1ct7 reada as follows L .,4,7

>Whe19~any pipe’ line .as. deflned Jn The P1pe
Line -Act; 1958x crosses or is: oltuated in

propooes tO'uUDle1dG, thé subd1v1olon shall ﬂ_

ST _fﬂ'>¢(a' 50 that the pnne line is- looated w1thln DR

_ th@ rlght of-way or parallel to and
73 Supra, pae. B N L el I
R '74;“r See SL.’.arv RAvor Dnvoloo ment C’\tz;vlurrajv(1960)‘
S 24 D.LJRY (g v and 2c imib. wturmesn bod Pelletier
N - (1968) 9 P. U.BLD. 164 ., wnere. calcuiavion oi the damage
..o due to. injurious aftfection is very difficult to deter- -
o mlnc, pe“napo, as- o lagt resort, some perecentage amount . -
. ¥ may be used:s In ru.Howe 8%, Ltd. and City of Vancouver -
;(195)) 14 W W\H )57, )41 (B.u., ‘C )7* ’ B R
£ | ‘ : e
S 75.]- Alta. Rego. 215/07 ac,amgnded by Alta. Regs. 425/68
.8 :44-«a- | £ _ | : o SRt
i 76.  R.S.A. 1970, c. 276.; [T S ,,..




>~, j 193
‘AalongSide a quarter section lire or the
right- Of-way of a publlc ro: dway or lane,”7

~.  and
‘ \f\zﬁ)ago that no, habxtable bulldlng«on'agy‘- )
B S parcel so created in the. proposed) plan pf
‘. . subdivision-ghall be sited ‘closef than j
N ' 50 feet to the. center line of the pipe/
line or center line of the pipe.
~right-of-way, whichever. ig the lesser, . and
(c¢) a parccl to de created that is adjacent to
or abutting a-pipe line right-of-way shall, »
‘not be less than 750 feet in depth.l : -

The cases of COprfhorno V. uhell 1nada77 and Saanson v.

#.d, | Dome Petroleum_Ltd7 arc good examples of the 1naurldys~‘

affectlon to land remalnlng after a- plpe 11ne rlght of-way

1

(7 ha, been taken.— In both cages the Appellate DlVlsron of tho

v

. -_,bupreme Court of Alberta awarded oompensatlbn for 1n3urloua
\\r'(f"affectlon resultlng to the remalnlng land in the llght of §§¢J
the requlrements of The Plannlng Act and the relevant IR

ngulatlonaZ?f,Suad v Dome<Petroleume Ltd. ahOUld also

'.be noted with reference to obher costs whlch mlggﬁ be
1ncluded in an- award of 1n3urloms affectl n,|such as the ﬁ__

“cout of 1ower1ng and Caglng an ex1st1ng-"pe 11ne wheg

€\puttlng in a roadway in. a future subd1v1910n.» Costs of
A\ % |
vlnsurance Wthh a 1andowner mlghf be requlrcd fo take out

A
“whlle bulldlng che roadway on top of a pmpe llne, and*the
o @,

g costs whlch he mlght have to paj to the plpe 1Lne eémpany

gllf\tne yipe llne wa° requlred to be shut down durlng thb

g . r“,f% 1
S - o . R n:v 3 « ‘f_\?i v
o L (’1969) 7o W..R. mo._ s L
a 78 (1973) 5 L.C.R.. . L
.‘~;d79- e1~ See also Hovdflo V. P V1onal hunlcloallty of ,:ng

'f udbg_i (1974) 7 L. L'R. )/w.‘

Tan
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building operations, could similarly be 1ncluded in an award

of compensation for inJurious affection.

7

The effect of the. severance caused by the pipe} b

.'ollne\rlght of-,
»-fcompensatlon.\siic(tyn 18(1). of the Alberta Act states- that - R
| registration 8 Certificate qf Approval "vests in the o

' expropriating authorlty the title to the lands therein "‘, o

ay 1tself ﬁ;”such as t? cause added"'-jajf

..o’

'described as to the 1nterest specified in the certificate"‘:
I! the Certificate of Approval g Ves the company the right-rA
’_of-way across the land and the power to construct and operate‘
"works" in connectlon with' the pipe 11ne, in the 1ight.of

t.

the broad definition of the word "worksiﬁO the landowner s

"right of engoyment of ‘the land may in theory at lea:

L severely curtalled81; 1 the company s rights over'the land ,,ve»ﬁﬁb

: vcompany s interest in the land 1s still only a right of—._

are. thls exten51ve, 1t would perhaps be w1se for the company

®

'~fto enter into some form of agreement with the landowner, where~ .

| R
,by the latter agreed to maintain or use the land.g Otherwise | ﬁ,.~~

.

‘the company mlght be held liable for i_s failure to carry out

"its obllgations to maintain the rf '-of—way (e.g. clearing

':of weeds), especially in agricultural areas.?\However, the e

TR R STl e

© 80y -t Section ?(k) of The Fxpropriation Act reads. B
© . myork" ‘or “works" means the undertaking and all the works
- and property that may be acquired, constructed extended,
- ’erilarged, Tepaired, maintained, improved, formed, ‘excavas
" ted, operated, reconstructed, replaced or removed in the
o exercise of any powers conferred by an’ authoriz1ng Act.

e

' matically. He: or. the company must apply to the S.R.Bf for an
order\terminating the company's 1nterest and nevestl g the

: ‘_81q3v"5 The 1nterest of the’ landowner does not revert te}hin*auto-v.
l;.rlght—ofrway 1n hlm."s. 68(3)

‘*fff‘- BT R
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R ' FOR
ways At common law, while the holder of an easement over his

. oy

R 4

. ‘neighbour's land could not be excluded. from the land covered
by the easement he had no right to prevent the owner of the
serVient tenement from u51ng the land'for purposes that- did h

:~not 1nterfere w1th hlS easement. A right of-way under the o

')

.statute must surelj be treated similarly. 3 ,f,a : SR

Finally the Vanitoba Expropriation Act providesb

’

,‘that the expropréating authority may mitigate the damage ‘
~ for which compensation is claimed under inJurious affection.~v o
Section 34(1) p>OV1des for various undertakings which the

: expropriating authority nay carry out to the. benefit of the

landowner. Any undertakings of this nature are. set~}§f\
| 82,

' b
‘ only against the amount awarded for 1njurious affection.

»

. d- Other Damages = ° RS " .

In- Alberta, these 1ncluﬁe "inCidental damages" n

'iunder s. Sh(b) for example, the extra expense of farming
: N
around above ground 1nstallations, or the cost of . relocating

> L e
”ia barn or irrigation ditch,- In addition, S 56 allows,;ﬁvj o
'compensation for damage to lands off the right-of-way, _forl}J
'jdamage to livestock and dther personal property, and for

'}expenses 1ncurred in" recovering livestock that have strayed

,f';due to the fault of the plpe ‘line COmPa"Y-

Ty

°*f In Manitoba, the relevant sectien, ii 30(1)(c)

_‘d82,'fﬁn Compare The ExprOpriation Procedure Act S S. 1968
Et 21, 8. 49(4) ‘which permits the set-off- to ‘be made '
L against all the compensatlon payable. R :

e



 (///”~ R ,& .
- otabes as follows' FE o8

. . = )
Compengatlon for 1naur10uu affectlon _ I

shall consist of the amounyg - of

.(aj feee ,l ‘:7 .

(b) the lanages custained by the”owner as |
a result of the existence and the use
L ~of tne works upon the pdrt of txc land
- a0 expropriatvd- ‘and . :
.‘ : . . . . COA - | N
¥ (c) such ether davazes sustained by:the. ’
owner &s a result of the existencey o
. bu\ not the use, of the worn as the.
o ~ authority would otherwise be respon81— T .
A vble for in.daw if the cxistence of the
ER o work “k§e not unde _the authorlty of
e © a stagutes ‘

“he dw,tlnctlon in harltoba between damaveu flow1ng from

the CXIqCCan of thc p1pe line on the onp hand and. from

&

Xche use OL the llne on Lhe other means that the former
daaab< oan Ro.comp;ngated a1 the orjblnal court hParlng '

L

oon coayensquon. Recov¢ryﬁof compensatlon“for 1n3ur1es
SR

Cau%ud bj the use of “the plpe line muut be effected 1n a

sepurate court actlon. This separa(y actlon w111 be

!

-ouﬂipd on{tortLou 1Lab111Ly whether nulgwnce, vla.iq v,

ITLQLLQ:E troup 55 OT n@ﬁ;lgexce and raises the problem

¢ |
‘ oi the eytent of lcglolatlfe authorltJ ao a- defence to the 

“;clalms baqc& on Rv1and V. Llrtohcr or nulsance. ‘The'-

4 wordlnP of u¥ 50(4)(0) rcierrxng as lt does to statutory'

&Uquflty, mxy be spen as strengtheﬂlng the, argumcnt
St L

"tnat gucn Qtaputor 'aathorltj doec prov1dé a defence, but

Al

o ‘1t lo ouomltbdu tzab prwva1¢1ng Judchal éplnlon in Canada X
o g Q- : .
wou]d not accept Luch an argument85 S

s""u; . "

"I'

nbility,,uulswnce and

yoos ; - v

. 83; i See Lindeﬁ,VStriCt‘Li |
| '._ . ‘. . L . L / .‘ - : | o C . \ v'_' s -.k.:; | [
/ ‘ : B R T
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 Tost of %

/ ubO b comocngatlon for Lhe coupulsory natur of the

4 ', - . - \ :
f;Sﬂff&_ For a coun“ohp Lve rev1ﬁw of tho

In Albexta, u use of the word "operatlons" in

S« 56 8V01do the problemo caused in Manltoba by the use of

two words. Howet/tf once compensatlon has been flnally

“

determined, any further clalms will of cour“e have to be
‘bropght in the courts.‘ ‘;_j e ! i

5 OThfr Pa"rpnts e -

- . R

q:ﬂfifv_ L ‘a. Additional Paiﬁént;‘.pﬂdompulédry'Téking7‘

L4

s

S -

In many eigﬁoprlhtlon cases before 1961 an.

-

‘add1C1onal percentage, usuallj 10 per cent of the Value of

erhe land was awarded to compensate the landowner for the S

compulo Ty natur¢ of the acqulultiO‘lE}4 o oommon wag the

3

dd&lblon-l perccptngc that 1t arouupd llttle comm?nt 1n

AL

cageo,,aqd wau glven in many cases even though

the tatute authorlalng bhe ccmpenoatlon oald nothlng
'V
exproprlatlon.5 Tho reason for grantlng the percentage E

“_?g;;-, AR e e o ‘ffk;

>

2ontinued:fro§.last page S Lo L
Tegislative Mo f.;i q, (4966) A4 OH.L.J. 496 and
Gslaren, upif“h' : ) Chaofcr 45 of Studieg in
Coardian wop.,

TQ nover the ap ,Zb
defence las been extehd
~5901Duhho v.»u.V Gnq LU

“ .

""u ﬁf vn@ pou*Lgvln nngland ~where the -
.T.u[',\_{llp i

QB.BOG((/A) .

‘é,.
B

ractice of awar-’

ding a pﬂrvnnuaf spé the dluFUF

R v. Sisiersof Coabs f"'iD%’«_. . 398, 375-391.

idpy DeVélopmenQ Cé;‘ . HUPraj‘(ﬂgao):gﬂ D.L.R,
P N

B

. 1. :
(2d) 207,

ol ‘Thorson, ¢. in.

197

at p. 520.° It is *rteerglﬁg

than it hes lh‘Canadé”Ltji,v

S



In R V. Huntln 85 1t was stated that the-

aawqrd Was to ‘be made as a matter of cpurse.7 In St Mary

Ebvelonment Co. Ve Iurrax?g’the ten pEr cent’ was allowed '<//%\ﬁ
. ‘.‘WM \> ¢ .

oxer dtems that could not be glvan a prec1se monetary_

o
~\

In 4964, the Supreme Court of Canada examlned‘

@ percentdge alLowance in Drev v. The Queen.g Although'

the meﬂbers of the court hlsagreed on the. reasons why the
’éJ ' Q

percéntage had been granted they dld agree on one polnt

that the gllowance was not to be {made unless spec1a1

<

YT .H’,{...).‘,

% e
,Cf¥aums%ances ex1sted Locke, 7. held that the allowance

90

“waé awardeésior dlsturbance costs and 51mllar expenseo.

'VJudson, J. etatein’ '. 4 o . L
- In leln" the “Obnt of an award there are .
L ~ often factors, ocher than the market value
s = of fthe proptr y ekpropmeated, winich must
«++ - be taken 1nto account but which ‘are. not easily
: calcqlated . In-such cases the tribunal of ‘
Co fact may dec1de that compensation .for such
..l factors can best be appraised in the form of.
’ a peroentage.v This is but. a part 'of the process
- of determining value to the own€r. Once that
~Jvhlue has been assessed ..;vlt representu fall
compcn ation.and the ownea 1s rot entltled to

z ey R

't-ae.' (1916) 32 D.L.R. 334

N 87: - See also Duwon— libben Ltd. V. ‘I‘heﬁ [:1949]
L S G R. 712, per ustey, J. at. 719= 720_ o

88. ~f._(1go@) 21 D.L. R. (24) 203° (A1sa. e D)., -

89. . [9el] s C.R. 614._ S ; -
b fe-Ibld., at 625, 626.' | fﬁfff. 7 f: j;‘ttg‘ 3
 v9f, | :For hlmself Cartwrlght Fauteux, Abbott Martland

and thchle, JJ.. X

. - L N .
. L “ ’ B . i . .
b4 v . Y ' . .
B - . h S



o R S SR , ( 1,199
. o ) \, ,,’ ) N
A an addltlcnal amount for compulsory taklng?z \\\‘i '

" Does the allowance for compulsory taklng apply 1n Alberta
and Manltoba now that the,bas1s of compensatlon is no
longor‘Value tO'the owner but markct'val&g'?‘ This question

‘was answered in the negative by Hall J.A. for the Nanltobasvp

Court of Appeal in licLeary v, Mani tobal? His. Lordohlp |

contlnucd9 '% .'l o ‘*“"j

~assessing due comp?nsatlon are ‘clearly and
adequately set forth in The Expropriation
Act, 1970 (nun.), c. 78, and they do,not.
‘1uclude one of a percentage formula for v
. conpulsory taking. If the principles
,lthorcln set fortly are applied to adequate
'vLPDOT ;ing evidence, dus’ compensation can
be made without . 1ntrcdu01ng an arbitrary
percentage formula for comoulsory taxlng.

| - In Alberta,‘fqe Instltutc of Lay Re earch and
Bm orm advocatcd the'abollulon of the acdltlonal pérceutapc95
»Howevcr S 42 of ghc Act, states that ”no allowance shali_
be made dn account of the acquls;tlon belng compulsory
€% '“Dt ”hern unueuul clrcum“t uce 'exlst for which ho

- _ B v > :
ETOV’FLOq is couu1" eﬁ in the Act" ‘(emphasis added)

It is’, ot clear whab s. 42 means but 1t 1s,

“‘lbﬂ&thed that on an appllcatlon of the reasonlng 1n

\

~'hc§earz and Eﬁ; ;7ason1n0 of ludson, J. in. Drew if the

perly,assessed
A " ; r

- value has bven p der.the remaining

1

S 92s -:[1‘96%'_] 5.C.R. %m 632-3. |
{/95 - (1973) 6 L. C. R. 148, 151

940 Ibid.e.
S 950 Report No. 12 on E‘cpr P



N =00

secflons of The Exproprlatlon Act th@n there should be no

‘ addltlonal amount awarded under ER 4296 ~ 4f co e, 7
akes the - emphaglzed clause (above) tot;dl:ri:dﬁidgi: réﬁd_,'
deletlon of the clause is the ‘obviousg: )olutlon. . '. o . ‘"‘
"In both British Columbia and oaskatchWai:; ‘the

S
. i . . . R ' . v, - .
Drew case has brought about a sLtuat1§? similar to that .in
———— - . - ‘ d - R ‘ N ~ N
Alberta and Manitoba. 'While a percentage ay be 'used as a
(3 « . . . - ) s

part of -the process‘of célculdting the value of the prOpéf—*\

ﬁy taken,ditféannqg‘be used t$ add to the totdl‘compensation’

; .. . . . . : /) &-
+ which 1s properly due. |
e 'b.";Co§ts ; o . v i ,
. - . N \. N . ! )
\/ . - L.
“. \ * ’ ',-b . ‘ ' ‘ LY - .
: 1, Coets Under the'dcw Zor on"’atég el
& ’ - ‘ \/ o o
, Actks
e ' d

Under the old leglslatlon, COotS connected ulth
pxproorlatlon procecdlngs were. usuallJ in the dlgcretlon
; of the trlbunal asc0551ng compenodtlon97 The - practlca,of 4

the trlbunal was to- allow costs of .the Droceedlngs, taxed\

between party and party, in a' AdaseSuwhere the‘amountb
/\Qf compengatlon awarded exceeded the amount offered to -

the landowner by the Compdny. In_addition the exprogrlated-‘_biﬁ .

-~

S B6. Thls is the DOllC of the Surfdcc Rlvhts Board 1n
" Alberta: Faper prcsonted by Mr. B.X. Langrldge, I S
. Chairman of the Surface nghtd Board, at-a Se€minar - S
n’prroprLatLon Ldmonton Lecember 1974 RS

; d{” xpr( llathn Procedure Act R.S. A,-1970, C. 150
:s, 35(2) (L )’ ﬁxpropllgtlon Act R S.u. 1905, c. )6~
5. 1201). | I

SRS



party would 'usuall)‘ receive the cost oTebtaining ,an

' e e

‘\
appralser S report although the w1tness fee allowed would -

“not cover the cost of the angralser 's attendance at the~3
hearing. - C" | .
The-neﬁllegislaticn is besed oﬁ the‘principlé*
of totdl economic relmbursement and the proviSiens
e gard1nd costs follow Thns prlnClple 1n an attempt to
ensure thdt the exorcnrxated 1andowner does not suffer

flnanclally slmply because he decldes to challeng\\rhe

.amount of comnenaatlon that he Has been offered for hlS land

In Albcrta, S. 37(1) of The utp;epr&atlon . <:
Act98 prov1des as followsii"‘i o e‘i " A

, , X R

The rea-onable lepal appraisal and other ‘

, costs actdally incurred by the owner for

\\L',” < Gho )urpotc of deterzining ther comnensation,

<pdvach'n“ell be paid oy thé explopriating

. autnority, unless the noard determlne; that

Soom 'spwc»dl cipeumstapces exis 8 Ju ‘Ifyvthe B
- reduction or denlal of costs. 9 v ._L-

In Manltoba, u.-43 of The prroprlatlon Aetldreiers to
..o'QULh leval ahpralsal and other’ expenses ,
incurred bv tne owner for the purpose. of pre-,d'

8

~pariry and presenting his claim for ducacom-: Y ¢
© pcn atd.on as the court deens JUut and reasonable...,‘j
S R . S -
798, S.A. 1974 co 27.__=,.;4 T
990 It sh uld be remembered that costs incurred at - '; S
' ~ other stdmesiof” the. ex preprlatlon procedure are covered e
in a s'uxrar fashion elsewhere in the Act - see S

'O) I.ating to costs of the inquiry” and Se 33 _
Ang bo- LOnt incurred in conncctlon wlth the - ﬁ'-*'
sed pajment.A These ¢osts mus 3t "alSo be "reas onable%
hot the commonts below relating to what is = ot

reasqnable w1ll apyry to thoce obher costs. o 5- T '“sﬂ ow.

el [
e “,s-m./197o, é. 78.

2. Whether‘these EYpenSGb are-tg\be taxed as beﬁween f

O . . .-.Lw

b L3
. «

° B
1



the award exceeds the amount’ offered by the authorlty;

,pto“”Latlnb autHoLJLy thrL the awara GACPCdu the offer.

e . . - e

’

* Iad

In Saskatchewan,‘The Expropxlatlon Procedu;e Acta/\}ov1des

" for payment of costs by the exproprlatlpg authorlty where

'HOWe\Pr, Tho Surfacc Rl‘hto Acquloltlon ana Compensatlon

Act leaves the assessment aAd awara 01 COSLQ to the dlucre-

t*on of tho Bourd 01 A"bltrat

of Br1t1$h Colu blasprOVJﬁao

»

ii. Egrty'and ?afty‘br’SoliCitor dhd- A
R | Clicnt .C‘os'_.t':sj"?- S
. : >‘ ..J A | ,
Lf”i““ v Sagtlon 58(2) of The Qallway Act of Brltlsh
bolumbla utateo,that co U5 may be taxcd "in uUCh manner -
-(as; Ay bo dl*CbiCd by LHP Cou“f" Tnc pla“tl(ﬂ, howevbr,- “

1g‘to tax the QOQLQ as. bPLween purtj and party,'and

Ltﬂxatlon betwoen sollcltor and cllen ; 1f orde ed must be

_ 5}
orderea 1n expreua terms.

?‘-‘»,:»1&. ) : CE k

Contlnaeo irom last pwge :

.pa¢ty and party or as between- solicitor and client will
bp dlobUbSPd in. gubuectlon (ii), infra. =, v

(19”5) §OU A T (B.C. Ceh.). - ine ressoning ol

n; rlndlly, The Rallwaj Act

202

r padunn\'of coots by the ex-

‘ 5 5.5, '1968 c. 21, 80 43,
a5 1988, 0. 73] 80 3903 L
5. &, s. B”’c-.',jlée,o 3?9, s. 58 ‘;j g
6;r - Sec Bn 0»3 W”i““" V0f0“1Co.'v. Citv:oT:V;n;oﬁGéf‘.mf"'

_ MeRarlane, J. A., althoush in ref erenve to the Vadcouver

Charter 1s CQuaLly appllcable to 5. 58 of The Railway |



ke _ D
203:
In Sagkauchewan, The Etproprlatlon Pfocedure Aet. 7

qakes no provxglon for the»taxatlon of cosbs but it is
r

ﬁﬁaérvtoed«tgat\LQQNE;actlce is to. tax costs as between

\H—_\
\

art and partJ ' However Se. ,9(5) of’The burface ghts
quuz,ai’on and Cowponoatlon Act states that : //ff\s.' Lo

-nw

o .  1L ‘wy, ruuuu‘xole costs and . ex veﬂgeo 1ﬂourred
s o, by une ou nur on oceupant relating to vhe hea-
s . rin wlth respect to the acquisition' of’ the

' rmfnnu rcnwionbd in clause (b) of- Sectlon 33
-_and shall le ‘the ‘amounts thereof.

i o

osts and .expen-
e ' e
~same reasoning

It is‘submltted thaﬂ the words "reasonable

ses 1ncurred by the/ owner..... permlts th

to bc applled as 1¢ appllcable in respect Ff the Alberta
levlolatlon and t at) accordlngly, Se 39(}) ehv1sages the
Laxlng of co*tu dz betwepn gollc1tor ana klle te Ix mu%t
e rexﬂmLer#d ho%ever that altnou h it mﬁat be the Board ;}3~._ .

Arblrratlon Zh&t’ ? "gthe amount of costs, the Board_

a&j power whether or no 1t w1ll allow - )f'}fﬁ

| \has a. dlvcretlo

as suqh a power, 1t seedé a fortlor1 thatﬂ o T
B R, 2

W ¢oqts”6n'som 'baSiS‘leés--v

costo.‘ If 1L

3v1t hau the po'gf.t¢lall

~oollc1tor-clfent basxq._

generoug tha

v >

- ,awafdedion-

P

eollcltor—cllent bagls, In Salvadore V.

1gh1ars7 Tax1ng Offlcer/thrlde con51dered
T ' FOREOE € o T e
= .tho WOIdo  reason ole legal, appra7Fal and other costs}fﬁfﬁ”_i:¢¢_v

);  'ﬂMJn1,t9r og
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Offlcer held9

. ")‘.
e It is crystal clear fro the words used
- in'that section that the cosés therein ’ ,
L ~  provided for are to be assegsed with refere- =
~- .+ - . nce to the odsts and cxpendes actually '
' incurred by the claimant and-not wifh . 3
» _~re¢éx;nce to some Court S7Ale. ST
““‘h“‘*‘—¥e\eon*;nue@1 S co __ /g, .
o SR D . o ,
" The rcagonable1051.of uhe costs and whcther f SRR \[
-7 or mot they have been actually incurred "for : S
e tre purpo: ‘es of determining the.compensation ~

“pryable" are not onlyjtwo of the factars .to -
‘be considered when tanlng the costs ‘but they
. are t%; only two factlors to be considered:
: g And I *have no hesita .iog 'in concludlng that -
v .the reasonableness ¢f the costs, at least in
- - respect of Quwﬂtu“,,can have no definable or-
. meas surable relation to the tariff of party-‘
“andnparuj co 3L5 oi any: Court -

| Aut as 1t 1s to o..}? of th ,Aloerta Acb11

- (1) Where the AT unt of the due cpmpenaatlog ':;Kkri,
" to'wnich an owmer'is entitled upon an. expro- . .

™ priation is determined by the court ‘and the
"' amount” foered by tho authorlty 18 ninety per _ R

SLlo Y cent, 0T 1egs, of the apount determined by ;f:;“,,Ai]i;”'

“< v the court, the due’ compéfisation ‘shall be R

RS rjgv;lncreased by the amount” of such. legal,: ol
.v(i;:’r' ' -appraisal- and other expenses incurred by the o

. owner for the purposes of preéparing and. NE
; gg_f“pre,entlng hls claim for  due compensatlon ij'
. .* as the court-deems Just. ‘and reasonable and ety
oo the anthorltj shall pay costo'on a party N T
’“x,e,:f“fand party basis. o : oo _;5ﬁ,~,,:*'

R Jf”if 5Vﬁ';“‘f:i% ;5ﬂ”} ;‘ .&fy

' ﬁ?x:ﬂq;,x*:}And, Of courpe, SS. /




*  Section 43(2), which applies where'the authdrity's offer
7.1s mOre\phan an°ty per cent of the amount determlned by
- the court, ma}>° 31mllar mentlon of party and party costs.
iIn Tovh. subs pctlong (1) and (2) a dlotlnotlon is made
‘ gbotween "cost“" on the one-. hand and "cxpnnse°" on the other;

~d

'-oThe var1ouo "rxpenoes anurred bv the owner for the

-

’ "fyfpurpooe of prop rlng and preﬂoqtlnv hlo olalmpfor due compen- o

5W'satlon" are to be 1ncludcd (ln full 1f Lhrj are reaoonable) -
. 1n the- nompengatlon which the exprOprlatlng authorlgy must
‘vpayg “The CO“ﬁS ,vl e; tho se costs 1n01denta1 to the R
,}prOucedlngé, are payuble on a pyrtj-ond-party basxs —;7"“

}“‘;p*eoumably Lhose lald down 1n the tarlffg’ln)fhb Queen S

ITvLPnch Rule@q? The dlstlnctlon botween "<osrq"_and " expens p;ﬁ”~.,f‘

v_?w4> con( dwred bj the Court of. Aopcal (a hou n in a
’u'olfierent oonccAt) 1n “"Oﬁ P:<n~ 05 . o,~.<v.-B‘ ; Fe rklnq

. ’

o‘.315 Nlller J A.. for-the magorlty, dlsallowed over "

2 ;OOO in costa on thq basms that theJ wele not "cost°"

at al] but "expense "1* ThCue "expenbes“,lncluded COﬂoUl- g?”{f;:

'tatwonq b»tween OllCltOr and cl;ent,'and conoultatlon
warh and adv1ce frox experto, rescarch, 1nve tngatlon and
‘“.gerXperlmentS by cxpertq to get mhe facts on whlch to glve }Q"'”

‘”\;{;their evmdence. From the d@flnltlop of "costs" ndﬁ;,,;};**fﬁ;iﬂaf

12 Man. Reg. ?6/4) as amended TR e e
:°7.J13 (1960) 37 W R._2OO ihe cafe”lnvolved 1ntPrPretafoo;”35-
L tlon of s. 100(1) of: The- Quce&'" Berich Act, RuS.Me -

:;if%%“fﬁg?L 1954‘.0._)2 relqtlng to the awardlng oi costs.; 5;? {ﬂgf_,FfV

’44;;; ond., at 814.-;”{ﬁm'ﬁgjfgéf

LIS

A h o




- S St _ ,
"etpennes in thlb ease, it follows that in Hanltoba, an

',and under. Pne uur°

ﬁhf5; <ff “en McBr‘dP:

|

s

.7expropr1at1ng authorlty, or ‘more. opeufmally a plpe llne

eompany, is llable (if Se 45(1) applles) to pay ior all.

expenses such. ao appralsal reportu, reporto ‘on future 4
ﬁotential, consultat;onf‘and>so_on. Tne maaor dlfference
fiomithe7cnets nwarded in Alberta.is that-the“attendance
ab'the-heariné to determlne COﬂanbdtlon comen \1 ln the
'menﬁingvef "csjyﬁ Lend e ccordlngly muot\be remunerated

far as the plpe llne companJ is concerned' 1n accordance'

with' the tarlff establlshed 1n The Queen'ﬂ Bench Rules15

111 Hod onnblc Cogte Actually Incurfed

‘u } )

‘?;.mne'relevanﬁ'nr VlulOA in Alberta, Manitoba"

'_Act in. bn xatchern a]l refer to reagonable cosuo thnt have

~

nv' ﬁcquﬁsxflon dni Comnen atlonjf

'been 1ncurred 1n (etermlnlng the compenuatlon payable (or"'

Jonly two ‘a tora to bo consldered when tnxlnv cootsq6

The queotlon oi what CQotS have been 1ncurred
9 [

-~ . . @

1n decermlnlng compengdtlon has already been dloCUoSed

o w1th reference to COa ' fore the‘lnqulry offlcer and
].15;537 Tbe landowner is left to pay\the dlfference

" " between. the amount agreecd ‘upon with the expert wlbness
“Land: the amount recelved under mne QU€GH'" Bench
',Rules..w;.:#p_e» R 2 : T

fTaxlnw Offlcer 1n}pa1vadore v._ﬁe

]

£ h..

/-

fworne of glmllar meanlng), and as noted above thege are the T

206



before the Board of ﬂégdtiétionj7 ‘No general principles

. SN oo ) : L ,
.can beé drawn lrom\other costs.whlch have'or_have'not been

allo»ed as "1rcurred for the purposes of determlnlng

; :
,compenoaulon ﬂas tnnoe have been determ*ned on a case- to-

L ¢

case b’S]a dcpﬂndlng on ‘the pqrt¢cular factc of the case??

’ oo
However it is C]Ldr thab cos tb 1ncurred in puroult of a N
. P N
‘ CO"LCﬂLlOH frxt was not. gobpteL by/thé\tflbunal wlll t }

 ¢LJll be allowed lf theJ are re nonable,.]9

¢

The. tli when | (
'ouch coots‘were 1ncurred 1s 1mmater1¢l, although JWhere f';.    B

| thv coots were 1ncurred bcﬁare the exproprlatlon proceedlngs'f
commonced it may 'be dlfflcult to show that they were {_  R
»dPCUQ]ly 1ncurred féf the purpoue of determlnlng'the |
comnengarxon payablo?O  Elnally, it vhould be noted bhat'f

the %Oid“ "aL?U1llJ 1ncurred" ao not mbaq that the bllls v

su‘c have ‘been- pdxd bJ Lbn'exproprlat 1 party.‘ However

he mu§1 ‘bave . alre&dy bben charged for th& coots'— he.

\. s ;
N - H
N ¢

mugb havc rccclved the blll or utatement of account?1

\ . B R -

. o po. 417 dna 1hs resectively, L

/' A . '.‘ [ ’

\ 18, 'Tl 3116"1nv cases ould be noted however-‘;-
"'"PnWOﬁu\v V. J“x*.lun C:oqw COW“N"Vthoq Axtuorltv [ﬂ975]
S e ite: {:“,‘U/ 4 e, ;7 ',.i,‘.,). rore oo gO/O) L.C. R

oo .’]:”r ;o Sh f\\‘_‘f‘ Ve I-.-“:‘,'\'J.‘?‘D. QI’!:() BP‘/.::T O R. 557. L

vl 0t o Oﬁh wa (19z2) % L.C. R..18 21 ?

, ﬁﬁb[;;ﬂ.'w R uounujnlndl dosrltal (NO a) f}ﬁ
R U L.Vo*t. 'C{). o L Dees S
Y20, ghiedore v ifind) ster of Hwhw NG D97o] 1 o R.} 116 A
( lg(})/ 1 Lo\dql{. ‘l/l:'.: . PRI L Lt . R S ) S
'? ToJonL.n v, ]uunc fon (rehk COﬂ ervéﬁibn Authbfi@y.
[’] Q'? | 1.2 U..\. ‘_{Dd’ .»VU. ,. : - . i . G S = . . S
B ‘ L - ¢ v




o '," 7' B The remalnlng questlon<1s ho& to determlne whaq
, costs are reasonable._ Whlle 1t may be "reasonable" to ‘
B retaln‘ senior and Junlor counsel a hlghly quallfled .
& apprdl;er and sunde expert w1tnesses when a large areails u
.rhclnb exproprlated‘ 1; it reaoonable to retwln the SJme S
/éooplo ior an exproprlatlon of a plbe llne r1Vht—of+way/ /é

. -Q' across a qumrtcr sectron ?f.Inv alvaioro v..Paqarter of i

o : ﬁith@ysé? maxlng Of;lccr McBr;de stated*Ji"r,wi;fﬁff;i J
s . IR

' __The g antum of costs, and partlcu}arly of Bt

: . fees; ‘must- t be reasonable, hav1n0vregard ;g;

a -’ torthe azmount .of the dward -the number and .

> :”fgcowylexlny of‘} is'sues 1nvolved the ey .

S time expended b _the cliimants ,-aOlICltOPS ‘ ‘
<~ and- eyrgrt adv1sero, the degree - of, SKlll I

. and.’ competence aemonocrated by them and e

Ll the draree of success realized 1n the 5,j'f' R
_.“};-Qprocpedlngg. {u,f «,,v,~,,-__ ;*g ;.~,?f'+ »<nj_5"‘

_-}lln O«ralo Ph’qucv v.,Ietru;fmoronvo (Wo p)’5 the arbltrator,fJgf'f

&
o

-Noore, Ca.Ct J., 01t1nb uarvadorc held that,,even tnough

ff;very 11ttle more money was awarded than had been offered,

R 25 on 'th '_';o'r-'er har:d ‘sec ke’ «Lo*;nson*»aﬂﬂ' ‘Mm;oter of L
LR Dransnorn and Communlcation '(uo H) (1975& 7 L C R 296, ;7L¥_t
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nstmenf" Lud.'v. Metro. Toronto?6 it was held ﬁhat ‘the ¢

‘?_cau
- Jun
cas
v\love
- "IJCB
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Cos

COU

The appralual COSt

e was not Qf such a cdmplex nature that both senlor and
1or coun,el were, requlred at the a;bltratlon.v_Thls

e also prov1deu a good example ofqan lnotance where
rpreoaratlon was. not “easonable.. Iax1n5 Offlcer, o~
rlde, ielt'ﬁlat the appraluer S roport ré%reuentee a |
°7

stahtxal de~ren‘01 OVC”klll Hc contlnued

lI,dowbt'Jf lb would requlre a more elaborate

“weitien. vrochure ‘and a greater. expenditure - S L

L ng;xime_end effort to sell the Brook&yn s
; ;_"bri‘dge‘.' | e | Doy

‘fjere reduced from 34 500 to 32 OOO. T

ts for attenddnce by the experts at the hearlng are

w

ts whlch the expropr:atlng author;jy must pay (at

L leaut 1n Albertaﬂ/althouﬂh not 1n Manltobql, nd 1t}is_

g fha onable uhat these exporto rcmuln at the hearing efter,

tho

-

y have glven +he1r PVldODCB 1n Cdge they havc to febut'

3 orher 51der expert w1tnesses?8,,

be - remembered that the costs under »ﬁ"f'”

-
-

iscussion’ 7 ‘whlch the exp oprlatlng authorlty has

'»\mavv qgm} v{aulon of 360 OOO.e-v:-x SR T L e
'?6. 3 . T :
l,?@~

Yowher:o tie cla:uw LE iy

.“,m-‘, *\h

 Continues Tri st page P

i?arlo ngh Court- held that costs amountlng
nre- recasonable for tlhe puggoses 'of determl—u

i -

o 8m ‘"nl V.,Clt7\Qf O h!ﬂa (1972& 3 L C R. 18.v But .
expressed a lack of confldence : =
in- t“o work of their appralser, it was unreasonable . for';f"”'”
fho “to expect the reuponde;";fo be_required to pay.. L
ior thlS apyrdlser s remalnlng at the heafiﬁ@‘rn%aﬁ lllmx;

'«.".L




to’ pay for the landowner. The lan owner may still have
.to pay an expcrt witness more than the amoun* awarded i
aga Ainst the ex>ropr atlnv authorlbj by way of cos ts.-
P N : .
Ta winv Off1 er e prldesreforred %o thlsrproblem in-
/,- . -' . R o " B
L Ahrwgal Ve ‘1§y o* O)nAwa'?9; . S e SR T y
0. I add owlv[that notnlnb I have said eor # . “
’ decidwd in these’ TRAFONS 1S 1n ,p&Li ta act -~ : o
K B .48 4 bar to -t ho V:?l0‘° ewrnets collo»—' v e
v = B ﬁing;rrom\t;w clatments prvment -in full _
o of thedr rsyD gctive accO;ntg.- These . e
SRR ;.ChdFWQS‘RIP\‘ ‘matter of ¢ontract between
the individual expért and the claimangh » ’
. and I have no juris dlctlon to 1nterie e .
'1th that., _wj NS . . o
Tne sole exccptlon to thlb rule relateo to the 1awyer."
Where the costa awanded are ,ollc1tor cllent costs, the RIS
}aWJCP is' bound by the award of the Tatlng Oiflcer w1th o
spect to thOSP >erV1cc for whlch LOQLQ are allOWbd as
e
aln L tdb authorlby. He;may'nqvaha”“e tho-clloﬁﬁ more
o for tho e sch1ce§30 s )
S T~ v Wh are Cos 5 to be pald bj the “'V4
S ¥ pd = . "f"\.\\“ ~~~~~~ ‘ : I
f‘:_.’,fg' » Cow anzﬁ .
. - ':_/» . o ‘\::-\\:\7\ . s }
! S T o
'?/;w\:'. S A tho gh the landoﬁner may clalm ralmbur ementv
. Contlnues Irom ldpt pagef fon T T T e e
.o vy advis Ory ca oqc;ty" Seres v. Minister of Transportation . °
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~or denial of cos*"" In the o ﬁer three prov1nccs,_the

. . . .

for his reasonable costs, there are some c1rcumstances in ¢
g A

whlch he may not be - entltled to‘ﬁny costs or.in whlch he :

QFy even have to pay the pl e line COmpany s costs.l;

© o In Alborta, S. 57(1) provxdcs that the landow-l
.,‘. ) %. .
ner is to rechve hlS costs, "unless the Board determlnes o

L

that peolal 01rcnmstances eylst to Justlfy the reductlon

R

et

'fparty who bear the COotu of the exproprlatlon is’ determl-

ws
an

: ned 1n part by the dlfference beLWeen the amount offered

,by the company to the landowner -and - the amount,flnally f ; 'f.i-lt

auarded by the ass €ss 1ng trlbunal Alberta S Act conta;ns i."

fno 81m11ar prov1slon but if the proposed pajmont offered ///

S
bJ the comoanv lu greater thwn the flnal azard* the “

oazfaco RLFQL Board'ma} ec1de tnaf thls conrtltuteo the

;,”‘poolal c1rounntanoe'” under whlch 1t may reduoe or deny

costs. oeotlon 51(”) prov1des that an owner who”'rthholds

relevant 1nformatlon concernlnvlhls property may be

penallzed 1n costo, and lrom a readlng of. thl sectlon and

)7(1) 1t °ppear° that unl* the owrier wltnholds f

’1n£01natlon, the Sur“ace nghts Board cannot aWard costs‘

o

'amalnst hlm. Seotlon 57(1) does not glve the Board 3. -fo v ,fg}

' to reduee or d“nJ costs. Accdrdanly 1t appears tﬂat, »u_f_'°a_:t

_ln A]berta¢ no matter how unreasopable the landowner s

.-(
——n‘-———.—_... ¢

oomnlete dlsoretlon as to c0>ts. It only allows the Board

blctlon, 1n refu31ng a generous proposed payment for ,“5'v»f"rgi;{f'

glnstance, he wrll no» have costs aaarded agalnqt hlm._ejl°

__Sectlon 39(5) of The Surfaﬁe Rl@htu Achlsltlon -? Vfop
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/ _/ls to pay cosbs, but glves thé Judge

and Cqmpensatlon Act akfa‘makes no. mentlon of the offer

:}‘made by the cOmpany, and because of the subsectlon s 1}4-&

~and the e‘cprOprlatl

u"vamount prev1ously offered the\

' are deduo‘%d from‘any compensatlon he may receave,; The L

"Manltoba; all prov1de for account to be taken of the"

’a dlfferent marmer{"~ ectlon_58

R ,7‘,

“1YB 1tlsh Coldﬁhla prov1des that

statutorj offer, then the

~‘ripromdes vreater 1ncent1ve fer the owner t,

'1nstructlons as,no he aWardlng of costs, 1t may well be‘3; 
that the Board of Krbltratlon llke the uurface nghts Board >
,has no power to award uO»tS»’"ﬂlﬂ“f the landowner. The: du.. o
most it ¢an do in the waj of - penallzlng the landowner 1s ;
to,ma <@ hlm pay hL own bOdtSov |

‘The, Lypg/prlatlon Procedure Act of Saskatchewan

leelslatlon of Brltlsh Columbla and

dtatutory ffer made by.~ the oowpany befofé the hearlng to
W’ A

ass e°s oompensatlon._ Howe Ieach °tatute operates ln

l) of The Rallway Act of -

‘ l

:f the award exceeds the L

osts e borne by the
_company. Lf the aWard 1s equaf to'or less than tﬁé\

.

‘an owner bears the costs, whlch 7l§\§

e

N bﬁpr0prlatlﬂﬂ Prooedure Act of Saskatchewan provmdes, 1n

4% that where the award exceeds Bhe offer, the company

1scret10n as to cbsts

where the\offer 1§/tﬁe same as Qr exceeds the award

The relevant sectloa-ln Manltoba, s..43,'

accept the

.st putorJ offer made by the bompagy. Under.s; 43(1),

srat&gorj offer muat be nln@ty per cent, or“ 5 ,’of Qhe

award before the coapanj automatlcally Pays COato?q Iffthe',

-

e

T TR Y S R, . o g
. 31, ‘,,gfhe?MaqitobaLprleslpn creates ‘exactly the - - ... 0. .-
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\

. leaves the matter of osts to the dlscretlon ofﬁth@ Court.

Three p{f’}emsshave arisen unde .the Ontario

legislation., jFlrst of,ail what if there is no offer ?

' Seédndly, what if there i more fhan one offe§$7. F;§ally,_

what if there is no~awa1d ? In Four mbou¢°vd ervn Street .

)8

the exp*oprlatlnv duthor

V. P“tno. Poront ty had madq

fno gtafutory offer of corpenoatlon and the

Board held tha% ance there was no prov1

Exproprlatlons Act deallng wlth thls 51tuat10n the only

:sccthn relgtlng;to.cogto, S. 35, wao to e applled.

Becau§e~"the offer"'wa e*iectrVely uO OO the award was T'

- I3

"elght flVG per cent or more“ of "the offer".- Accordlngly
¥
3

\.N

1 tho eﬁproprlwtlng authorltj had to pay costs? ﬁowever,.

Conxlnues from last page s
e
’-oppoqntc 81tuat10n to that in - Ontarlo. Sectlon 33(1)
of The Expropriations Act (R.8.0.°1979, c. 154) -
provides for the awaxd ling of costs avalnob the -
‘expropriating authority where ‘the award is 85 per. cent,
0T mOTC, of the staturory offcr. Inis prov1>1on dul
© any incentive of thé owner to setile sinée he has .
i nouhlng to lose by boxnb before thb a559951ng trlbunal ;
- even if, the award is up’ to 15 per cent leos than theii
the previous offer. : ;:A v

52 (1972) 2)§, . R.7191 199. .

“"35;‘v” See also Dis nosal ‘nrv1ceq Ltd v. Fbtro‘Toronto ]

-.(1973%) 4 L.C.R. , b¢, wiere.tne vatarlo Land
Gompensation. Bonﬁd(huﬂd that one partj had no Lnterest

-'to be compensated dnd hence awarded That party nothingh

“SThce the compen%atlow awvarded (qouhlnﬂ§ ‘was the same
as the amount offered to' thaf party (Ppthlng) the -

- Board ordeLPd that costs wére to be paid by the exprop-

. riating authority. Poweve:, on appeal to the High
. Court, this award of costs was neld to te beyond the.

t

Jurlgdlctlon of the Board and was set 351de.,

'oifer is greater than nlnety per cent of ‘the award, s. 43(2)\

arid Compensation

1
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" to make an offer. Thus, in Puglle e V. Cltj of Hamllton

) the flrbt offer but lesg than the second offer 2 In

“H@rvey V. hlnlster of Hrghwajoés the Brltlsh Columbla

<

¥4

"jthe exproprlatlng authorlty must be glven an/ppﬁortunlty

3

owhere a (successful) claim for dlgturbance damages was

flrut made at-the hearlng 1toelf, the exproprlatlng

authorlty had nb prior notlce of fhe clalm and hence had

~

- made no offer.,,The Board refuoed to allow th? costs

?connected with this part of the clelm.

If th<’expropr1at1ng authorlty makes a second

offer, clalmlng 1t to be a stanutory offer, wh1ch>party is -

to pay the costs 1n the event that the award 1s more than

V*;Tln ‘that case was The: Department of nghways Act\of Brltlshv
», 001umb1a
,Lﬁrdarvex case- w1ll be applled to the Expfoprlatlon Acts of
ir'the wegtern prov1nce y in 11gnt of the! dec181on 1n o

: JukLb0Vokl v. Nlnlster of Transportﬁtlon 7 In that case _A.v.:

Court of\Appeal held ‘that account uhOUld be taken of the

‘_second offe*, and that the worgr‘"t e sum offered" dld
“‘not ne %arlly refer only to\an offer made under other
JuGCthHS of the relevan; Aqﬁ. Slnce thls.second offer ’

 '-;[exceeded the award the Act prov1deﬁ thax the clalmant had”“

e

'59to pay the hlnlsber'O;-octs. However the statute 1nvolved' | .

AJ..»-

36 and 1t 1s unllkely that the reasonlng in the

!

X

O (197?) 3 L.C. R. 55 74 e
",3§. ;- (1974) 6 L. C. R. 113.»’ ~,*hj;_1j§ ,.3.» J;‘ e
36, R.S. B.C.. 1960, ¢. 103 -  "N_~c1 L
. (97 6 L.C.R. 29. _—’ff\h o ek

R



. .- r

-3

' B
the Land Compensatlon Board of Ontarlo held: 58

—

’*y“"'sectlon 33 would- appear to contemplate only
) one offer and if that-is & ‘proper interpre-
_ tation of the section then the offer must
.~ necessarily be that referred to in s. 25(1)
S f‘,a" there is no other section within The -
'AJ\\  Expropriations Act which ma{es prov131
; for an offer. : _ %i

Thlu reasonlpg would seem to apply to The Rallway Act of
x‘%utl,h Colur51359 and’ fo The Ekproprnatlon Pxocedure Actni

Nop

o of Saeaatchewan%o han};Epa, however has a provmslon s. 16

CQ}jwhlch permlts the éxproprlatlng authorlty to amend w
ﬁltu offer at. any tlme up to. the hearlng to determlne B
compenaatlon?1' It 1» preshmably the lasﬁ of these offers

that quallfles as "the amount offefed" W1th1n the meanlng

¥

Y]

of s. 43 of the Manltoba Act. T j...&~-?-"'”/ii' o
| | Flnﬂllj, if the partlee;uettle"befcre the

ehfar:rg, can trw‘landowner‘atxll have hlo costs pald by .

. the authorlty in approprlate clrcumstances 7 Sectlon 57(5)

—_fiof_tﬁe Alberta Act prov1des that upon settlementa where

;_the partles are unable to-determlne costg, the Surface |

; XRlﬁhts Board may determlne COotS 1n accordance w1th

~e,,37(j),: None of the other provxnces have sucb a Pr°V1Sl°n G

| ese,.ff” Ibnd., at 44.

;39. _f wﬂere the corre ponalng %ectlons to ss. 53 and 25
o of the Ontazﬁ@ Act are ss. 58 and 52 reSpectlvely._,_

« 40;' Vhere the\correspondlng uectlons are s. 45 and :“;;~}:;T
| ‘;_20(2) resoectavely. B R

41, Tl ‘an dwount has been certlfled by - the Land Valuea;,'”
- ~*3Aponaleal Commlbolon in accordance with. s..15, the - e
- expropriatipg, authorivy cannot offer a dlfferent d»f‘¢7‘-- i

1famount WLthout the Comm13510n s approval S R



“ a po1nt does not aopear to have been argued ‘but-in both s

';cheman 11. refer to the amount “of ¢ com

~In two Ontarlo cases bef018 Tahlng Offlcer NcBrlde,<
 ;?caoes followlng a negotrated oettlement an award of’ costs
'?award of compensatlon has been made to hlm in accordance
. iof the settlement wiere embodled xn an. order -of the Land

“be taxed puvsuant to S. 3)501 tho Ontarlo Act. It remalns R
1to be “een wucther fhe same axard of - costs would be made f~;[¢w
’ where;oettlement was reached w1thout any reference to the] '
:‘Board ;

ﬁexproprlxﬁlno authorlty f' ‘ 'amoun by way of Compenoa— d;”f*

: under the Aot bat reiu ses to pay costs,. the landdwner may :' f”
dbe put 1n the unenvrable p051tlon of hav1ng to choose\

}ebetween acceptlng the settlement and paylng hlS own costs, Lo

7{ .r...; :, .}" f} ! ‘_7 ‘ '-dit d.f;;o‘ 2]13

in thelr leglslatlon., The leglsdatlon of British Columbla

\and Man;ioog/and The' Exproprlatlon Pr cedure Act in Saskat-.

atlon awarded

5 wheﬂ detcrmlnlnq bJ ﬂhom costs afe. payable.. In the’absence.

'of any "award", the costs prOV151ons seem to be 1napp11cable. |

e tms e

‘\

7;was made 1n favour of thc exproprlated clalmant as lf an

wrth s..55(ﬂ) of the Ontarlo Act. In both caees the terms

ComuenSjrlon Board uhlch order also dlrected that COotS
A e

AN . _1

.p'I

dor refu 1ng the settlemegt offer, g01ng before the

é ses Slng trlbunal, and perhaps frndlng that the amount -}f;ﬂ:.lg

offered exceeda theﬂaward 50 that (1n B C: at least) he

e

,: . : S 5 Q,...’, ,‘ .

) {Ei " Shiner. v. Netro. Toroato (1972) 2 L C R. 350,

Nozamon. Concurustion Go. v._ocarboroqg_ (1975) 4
CTeeGalle 1506 & . . Y
o : T v R Lo ; SRS R N i

B - : : ; : : EE T B
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[
/not only has to pay hlS o%g costs but those of the exprop-

l

/ riating authorlty.. The same problem occurs under the
S \ “/I ) I n
\ g { Manitoba prov1slon whlch allows for an amended offer at any -
- ‘i’ . g l
/ tl 7e up to the hearlnr.

F

f | oy whom the costs o; t e actlon may be paJable, the

/ R L.

/ .landomner may be iaged w1th the risk of’ lOolnb hlS costs

Because the flnal offer governs'

/‘ - bCLdUSO of an el cnkl hour oifer by the' exoropr atln? g
P s / "“.“ . -
.;/ . authority Wth b 1n s. the case under s..45(2) of the .e_g ol
:./~ - Nanltoba Act43; o | -

oxgress provi['i he 3tter of costs
[
“,- 3.’; % g . ‘__k

from tno dec” ﬁf of Lha
[

l

Alberta Expropﬁ;atlon Act>prov1des:

”¢/1  authorltyf's,? pay the

. o) ] H ;’:' . . ‘ ' Co
SO basls-as cyadie.hnder"’ é&(:)) Ln all caseo QYcept Wherep 5
AV SRR 1 // ! "'}’ " f / FEa Lot i
,/;hﬁf the O!be f bp@al and 1§4ups c.esﬁfuli, In therlatter o
S R "‘\ ’ AT . .' o e
- case, co té qre 1h the ﬁlscr‘.104 of t,e Appeﬁla'e RS
AT - ; A1 /
A DlVlSlon.J ﬁibsectlcn f 4
TR y/ £ ¢ )

i a i n' at yhere %he exp#oprlatlng/autho~;»cff

/ce prow#de“

'lif, ost% on, ahsollc;t0r~cllen£ ba51s.1fl’” 

remaln 1nJ Fe dxscretlontl ’
S%e.the cowments of v

‘ I amvey v Ninjster of
78-9. Aj;ff_aw‘ -

/




' boctlon )5(5) glve°’the Cour

o .

'kllQ;‘7Fk%iiton4 the Ontarlo Court of Apoeal(ﬁtated that 1t was

| g . | | 218
Court of A@peal.v The Surface nghts Acqu131t10n and
Compensatlon Act of Saskatchewan prov1des .an 1n1t1al appeal

by may of trlal dc nOVo tefo¥/{the Dlstrlct Court._ﬁ'
d

1scretlon as to costs.._l‘ﬁ
, The appeal under the same Act from the Dlstrlct »'1*
Court to the Court of, Appeal 1s govorned.by s. 57(2) -

s;mllar soctlon, s. 68(?) of The Ra 11way Act governs

: :Qppealv in Brltlsh Columbla.‘ Both sectlons prov1de that

\

Lhe practlce and procedure upon appeal shall be the same
upon normal appealo from a 1ower court.‘ What SR

onglderatlon should theve appeal courts takb 1nto account

when uetermlnlng cost ? In Rg Souter & Co. and Glty of r\

¥

heulntontlon df the Yproprlatlons Act thdt a clalmant

"ﬁﬁgshvtld rPCLlVG hlo legal and otfer costs. This’ 1ntent10n ;f

"=: and Compensatlon Act of Saskatchewan and The Rallway Act

"jf*should be kept in mlnd by the appeal trlbunal when awardlng

 ‘costs. Accordlngly the Court awaxded costs agalnst the

_Jlty on 2 oOllG sor-cllent baSl “g;]'f«:;ﬂjuc;;]g:

i

q_Although thls reasonln& 1s, ;t is submltted

’f'cappllcable 1n the case of The Surface nghts Acqu131tlon ;;;f

L,

:Eof Brltlsh Columbla, ;t 1s doubtful whether 1t 1s appllg£b1$

) fsto appeala under Saskatchewan s Exproprlatlon Procedure Act.:;

*%@??;owoﬁbs:@oa@:yﬁcmas;;tsuw

2usctlon 44(?) of that Act prov1des that costsishallfb'“it;
1awarded agax;;Ufsitki“‘ ”t anfauthofity 1f 1t:appeals

»‘7,_,y .

iﬁﬁ:qdwv.
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from é Judgmont of 85000 or less. Does thls eXpress ‘ 219
b  dlreCtl0n oonstltute the only guldellnes for a hlgher
_'TCourt to follow, or. does s. 45 Stlll govern the matter‘on |
};_oappeal ? An appeal to the Court of Appeal utlll constitu—ﬁ"'
o. tes "an aculon undor thls Apt" If the result of theféppeélo”o'o‘
'_”aoly,thau the award 1s stlll greater than the qtatutcrfloffor?f"
“ oof comoenoatlon muat the expvopﬂlatlnv anhOPltY pcy the-"
 -~_owncr' costs of the appeal }, Qn afflrmatlve.fnswer was
'Loglven to thlo.questlon by the Appeal D1v151on of thesNova,fff?;

8 cotla Supreme Court 1n Mnrfell v. Czty of Hallfax 7. where

 7the Clty, Mhlch had becn guccessful in 1ts appeal Stiil'oiQ

4",had to pay the ouner S oost 51nce the award althoughiﬁg;;,joj*

ﬁﬂ-?reduccd wag stlll greater -than the amount offered bY[Fhé;f:;}zy
"Cltf-, Oq aopeal to ‘the ouéreme Court of Canada,G.uhéféﬁardff
i_to the owne* wasflucreaced agaln, although not by 30 much ‘
‘fﬁ-as the amount clalmed Although Laskln, c J C., for the:iff¥'v

""?ffﬁCourt dld not refer to the award of COotS 1n the Appeal~vf}*»

”7*Dlv1 sion, he ordered bhat "succeso belng d1v1ded théj,‘J*“hx

. : tu 47

.appexlant ohOUld have one hdlf of h1s COotS 1n thls Cour
x l{fﬂylt eralnS to be Seen how far the Gourts in Brltlsh‘:;ff~{f;]:;;f§
- vfioColumbla and Saskatchewan W111 allow a- 1aqdowne£a Ofﬁégéi j¥f;£'ﬁ
.Y':o{:ffhls_oage w1thout any eXpenae to hlmsélf._;offi;f?'"ElA"" ‘

As well as appeals from the Judgment of?fhéy;j;;;;;f;;

-~

(1971) 2 N s B.;(2d) 1 A
(1974) 9 N s R.,(gd) 87.,:;: ;; i




' als, there are further hearlngs before

: taxatlon offlcers to determlnlng what costs are reasonable

<

:and are payable by the exproprlatlng authorlty. These

. , j'often tlme-consumlng hearlngs 1n turn generate further 3‘

IS ) : L

v 1egal costs and none of the prov1n01al statutes prov1de amy L
“T;g; o ndlcatlon as- to whlch party or partles 1s or are respon— ; hf o
4{31bleofor thes& costs.. The deteﬂhlnlng factor 1s whetherft;j*f?f

n'these coses are "1ncurred for determlnlng the amount of
compensatlon payable",‘and unfortunately the reported

cases oaap01nt reach%dlfferent concla51ons.v In Nazaret

Constructlons Co._ Y Scarborough48 Tax1ng Offlcer McBrlde'ff:i”:

was not preparéd/to award costs of the taxatlon referencedﬁﬁ“ifﬁﬂf
: ' S R
as he felt that there was 51mply no prov131on for:the

award of these costs 1n the Act. Slx months earller,:
however, in, Shlneé Ve Metro. ‘l‘o:contof‘9 the same Taxxng ”’;;}jjﬂf-

Offlcer had sald50 :~5H¥<Vﬁf”f7?ﬁ”37?f?}yrofffffi fﬁ.ﬁg}'.iﬁ;f”ﬁigﬂ

_E
e

PRI c SR o

':,,~... I thlnk the cost of the legal‘senv1ces
rendeped in_connection with 'the normal - »»'«‘ﬁagﬁ
procedure for the taxation. of the.costs of s
the arbltratlon are payable by tH@ authorlty.' ;’;;}sﬂg

Flnélly, 1n Four Thousand‘Yonge Street v. Metro. ‘I'oronto51 .,___;

.-l;();'

Taxlng Offlcer saunders clted the decls1on 1n Madsen

v; Metrot”Torontos2 where Aylesworth J A. said 53

(1970) 1 L c. R."2'7((0nt. c. A )
Ibid., at p.39. N

-
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| m
|
-
j
i
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dsupports the V1ew that the costs of ‘the taxatlon reference

'rfféflnd thla new approach waa'

\”3ffAlberta Instltute of Law_

Accordingly, we remit thy matter before &= = - '
‘us. to the arbitrator fgf the-solé@ purpose
© of the fixing by him of the reasopable - ¢
*g.l'gal, ‘appraisal and other costs mentloned :
- in the award. SRR N
o The question of anJ coets ar1s1nv out
“of 'this’additional-hearing will, of cours e,
o be disposed of and Tixed Ly him under (. 3%
[A,fof the Act Lﬁmoha:ls added by Saunders, ©.0.

‘-'The TJ\l‘F Offlcer aocordlnply ordered the reaoonableo
R co,te of tne taxatlon co be pdld by the expeoprlatxng

iauLhorlty. It appears that the balance of authorlty omt

*

- 4 ‘
y~are part of the reaoonable legal costs awarded to the o
Lorw oo 0wl Gonelusion L T
4

The approach ta{en by the new erproprlatlon

'*ﬁfstatuteo to the matter of costs 1g one of the moot ntrlklng\

.b"':. f;-j.‘._'.";_i’(’hg_ncre., of the recent legm 1amon.QThe eeneral Prlmlple -

”nunclated 1n the Worklng

”foifﬁaper on Tne Pllnc1ple> of"Compenoatlon produced by the

;esearch and Reform in 1971

"*... the owner nhould not be out-of—pocket 'f(u“’” S
“in any . reaaondbl step he. takes to. dcter—,ga
CLeomine [ thel dmounm heﬁnhouldv“ecelve.. He: has
"T:Tnot ChOabn to: be'expropr‘ated.l




| compenaatlon awzfrded5 : Thlsvproportlon of costs to compen-"

. sathn is, Stlll hlgher 1n the. cabe of exproprlatlons for

_prlpe llne n;ghtu-of—way where the flnal sum qwardedaby way  7j:ﬂf
- i RS
of compcaeatlon 1s relatlvely sma]l /and wnei/one remembers

Thlq vcry generou approacw.to costu has

affectcd both the plpe llne compani

=  tr1bu\11 of. the compensatlon .ue. The reactlon of the plpe_-“

= o ‘ .'.'

g_/’;j ' ) llne covpanles haa been to ﬁpttle at’ almoot any cost The "'

) . .
ol ',T Apomnameu c“n afford to ma‘,

‘;l ff” ,11ght-of-way55 v( o
S kN In lto Wd"“”

B VL

rSREIEEES e e N »

e . - L

L Fo some of" the wore: extreme examples of ‘the pgo— S

) ‘Lportxon of costs te cofipe nuatlon, see- Roblnoon, Report“ -
Lho’xforoc"latlonﬂ.ﬁct 1974, pp. 16-17.5¢4_

"75554;4‘ The othc~ 1nflu&lb1ng factor is tlme and the pros- ;i“in3
... pect of. dravn~-out ewpzonrlatlon procegdlng» has had the-

oo effect of. dner easing further the offers. by the pipe line"
w;_ €me\\Nes to. tue landownerg;, See fulxhef Ghapter VII.-5e

s aepoEs




negotlatlng offer and 1ts acceptance or S \4 223 o
regectlon.,d' - ERT :

: Sectlon 37(1) of the Alberta Act in fact makes no mentlon

<

-of the, offer by} 4<:,xpropr1at1ng authorlty, but merely

. refers to "epec d~motance°";~ It 1s subm1+ted that

o there should b- ; in the Act a dlrect connectlon_
%ome obJeg f; ; ,nes along WhJCh to aegess the costs,

;' and would .

LI

gé tlme empha81ze thendangers of.
{.ofipr." B |

e flnal aWard oi ihpehsapidn‘has however}broﬁght'its-owdi:

refu51n° a f

lb:f.” problems.‘vlng filo, whlch has a provxelon (s. 53) that

N R R

'fexproprlated landowner 1f the award is.

= glve costs toi

'~

85'per cent, of

/*fff' advoqated the defi f any reference to 85 per cent of

’er 1tself should govern COotS.‘ Thls

s

'.?{_ the offer38g,,
H »problem of whlch offer 1t should be -

e

ralees the furth
dlffj‘that w1ll govern costs. 'The prevalllng Judlclal oplnlon . ;ff;;;.

as ev1deneed 1n JakubO”"kl v, MTHISoer of mran>porfatlon59 R

would appear to permlt only one offer to govern costs.v'

: . o
poe e
. _\ e

B n

-.’

Qdﬁfo:'ifE?;‘ R B, Roblnson AQ C., Rnport oa T°e.&¥propr1atlons . 7‘f;f"f

ER A October 1974 Cnapuer IlL-' ”"g;ﬁ. v Do z-»Vbﬁ
5 58 ‘ Ibldo ’ at ’]8. ‘;;‘;‘,,.‘-, :’_ . : - - . “ o
o o) g a2 T
SR, P > Mxxéfkf SR L ‘"foe o 'ﬁ




I
. R 1
; {

""fstlll be entltlkd to

*ﬂ wag.advocated by P . hoblnson Q C

.a,ﬁ,;”,.‘zﬂ,.[:v‘ _#‘._
s
|

Very of en\Ebie 1s made w1th llttle 1nformatlon concernlng L |

the land to be exproprlated egpec1ally in relatlon to such

'1tems ‘as future potentlal\and severance damages. It is - -

hardly surprlglng that the errdbPlatlnF authorlty
underegtlmateg the value of theqe 1tema 1n"mak1ng 1ts
1nt1tlal offer. @@mly hapltoba, in s. 16(2) of fts - Exprop—.
rlatlon Act allowo}for an amendmen* of..the tatu*ory offer.:

It is oubmltted that a p“OVlSlon permlttln" an amendment o

of tne atatutory offer up to -and 1nclud1ng the day before

{" “the hearlng to’ determlne compenoatron should be added to

all the prov1ncxal exproprlatlon statutes. Taggart, J A.,
for the British Columbla Court of Appeal in arvex V.

Minister of. Hlnhwaye60 poxnted out the danvers of 1mproper :

ara tlnﬂ of fu(h a’ prOVlolOH

';4;" I hq!e reachcd rhl gonoluolon [ﬁhat the
©". ‘landowner should ‘pay ‘the Minist€T's costs) e
““reluctantly because it seems. to me patently .
~unfair|thHat a proyertJ owner should be -
faced with the- risx of losing the con51dera--*

‘Aé?;f vivble coitv of 2N 48X oroprlatlon such as- thls~w

one begause  the hinister makes an-offer a :
, ,few da¥s before the~proceed1u§§ dre to open. ': o
Hls Lordohlp aéreod ﬂlth the trlal Judge thaf the relevant N

8 -_gtatute should be amended so that the landowner should

. : [

: b >
1s rea)onable 009§§ 1ncurred up to

t ofler ﬂas made. iﬁhe.game solutlon

61

tfe~t1me when the la°
, and 1t 1s submltted

. . e - L \_ . . ) !-
. »;! S N ST

~eo. (1974) 6 L c. R. 115, 119.._e
e, ., " Report.-on. Tﬁaﬁ ’Droprlzﬁ%n‘“ Act ’1974,°at 18




‘:/‘ : e fvlf”_‘; ’”1ijiﬁ¢/¥; f*_\idfd: .ﬁ:;;:j_fd 2&25

, . ?
o ;h
‘that the same approach should be. adopted 1n the leglslatlon 1v}

of the four western provxnces..

4Vﬂ-" Oé% flnal provxulon whlch offers an 1nterest1ng Do g

ualternatlve approach to the derdlng of COutS 18 s. 50(1) }”!e,y

@

of The nghwayo,Act of Saskatchewan

< If the dlfference ‘between the sum o T
awarded.to the claimant and.the. amount RO,
~offered by the minister 18 le s than . v

. -the .difference batween. the -sum Jawarded

 to" the cliimant and’ the amount "claimed .

fupder -s: 45, the claimant shall pay .

‘all .costs and. expenses of the arbitra- . . -

tionj; . and if the dlfference between . e oo

 the- sum awarded to the .claimant and the - - - ol
‘atfount offered by the minister is - . %

_ - greater than the difference’ petween the LN e

oY T sun avarded £0 the claimant and the’ fs;g" ST
W amount c¢laimed, the. department shall = -~ 1 DR A

' "pay all costs and expenues of the R

.,/ S S

\\\ ) ' .arbltratlon. L,* : h “
vfd. “This )evtlon serves the us efuihfune%ien ofedisedufagiﬁg':'ef,f:_:fig
Ffboth exbravagant cla1m¢ b the landowder and unred°°nable'fkj‘.5;”ff
f offeru by. the exproprlatlnb ag&horlty., Wlth both Partles : 3§ei;,,
'v'attemptlnn to "sﬁcond—guesg bhz\ﬁrlbuhal 's’ actual award e
: the chancev of sebtlement before the ﬁ\aQinG lncreaéﬂ d;!fﬁd;ﬁdﬁ

f,greatly.“.uuch a prOVL91on merlto serlous ;S\B'deratlon
o L . \\\ A

”f_under aken. g <”?ﬂ~ fﬁ'if;,“’ fﬁ@l”“
| Mr.\Roblnson, Q C., 1n;h13‘choru, stated that

R e e

'"1ne present p;OYlolon for 007tstseem°Yto pre°3ppose a

0

o A ,

clalmant s rlbht to’carry hns cage thrbugh to a fgll hearlng

3 °w1rhout Cth to hlmsﬁ

~f"v,,',_ It is: submltted tfhat thlp

N

CUe20 RSB, 1968, gr 30. - ¢ Mol




+ 'fair presupposition in an expropriation case where the "
S 'fFWwanér,has.beeq-forced to incur . these bosts. ,The‘presentJ

e provisioﬁs are howéver+t06 géherousfﬁhere’they3perhit ,
,;;;Hl}‘ : overpreparatlpn of the case by lawyers, appralsers or others 3
| darepre entlng the landowner. Mr Roblnson Q C sums up the a
T N . . + : 0

3 : . . :

pron;em thus.< 4 'f' Qﬁ' . = ‘w J v ‘?:'1
As a genurql nr1nc1p]e, an eXpr0prlat1ngK | )
. .;authorlty should have to pay solicitor and. - '~ .
. client costs refliecting economical and’ SRR
.. strhightforward preparation. - Service Lo
v 7. .+ % beyond that shou}d be paid for by the - L -
o o cllent, 1f he wxshes 1t.5. @ : »3 .

Overpreparatlon of hlS case 1s the prenogatzve -of any
e \>. ot & \
lltlgént but‘lt is unreasonable to expect an- exproprnatlng

’%,?-' R \ R
: authorlﬁy to pay for such a luxnrysj _-‘~» "g_‘.‘ . “;°_°

oo . * . '
A e ; i AR U . PR Ce . . . : -
. ’ ! . . .o i : - . P N - - . . . 1 . - . .
6o - c ; R . s - . I

" ¢, - Inteéredt -

R S S : RNE R I . o ' Y ) -
S N Ce T e T - e o
D R R g . MR I ‘_ S e l. /\ﬁ,here no prOVlSIOn made o ’ ‘ o
,h: . - ”” | - N PRI »L"‘",. . , . 7 " _., ) . _. . :.‘ ) o ) 5 - ?‘.: - . .' ) ’..\‘."‘ .
\‘ e ; i R AN ,,-__v . R .‘ . “‘
. L g

Not allaof the exproprlatlon statytns under 'f, 'FQ@“

/

“n contaln spe01frc prov131ons relatlng to xpterest

‘-

i/
.

N

ek
LT
g )

As,ﬁo the overpre aratlon’ ,; g B
V! (1n paruxcular for appraisers L .




awardlng of interest. in approprlate 01rcumstances, and thei_

Courts in these three prov1nces have been prepared to makew

an award, unless the relevant statute expressly excludes

‘ such an aWardE’4 In one case St. hary Development Co.\v,i]
PMrraz§5the Alberta Apuellate D1v1slon applled s. 34(16)
of The Judlcature Act66 whlch allows ‘the court to award .

'1ntereot where‘gfﬁmcnt of a gust debt is 1mproperly delayed.

PI
-
>

e

 ii. At_what rate 2 - s
¥ - The remalnlng statutes make express pro;ision_ »,//~

for tbe payment of interest. The Expropriatlon Procedure ‘ '

f'?Act of Saskatchewan is the only statute that prescrlbes a T f

Tflxed flgunt (6 per cent) 7 Th_’_;progrlat;on Act of Alberta

o orov1des for 1nterest at uUCh rate as the Board cons1ders

"“vJust"68 whlle The Exr*oprlatlon Act of Manltoba prov1des

.fdr,a rate whlch 1s to be fixed from tlme to tlme.9 These B

C o two! latter Acts prov1de a g“eater flexibrllty whlch enable ;

— z s [ .:\\ R

@
b

N

e, Nortliastern U*Wlltles Ttd. v. Tima (19§4) 47

W F5 (alca. aele )BT kuluA‘PaLl11C‘i.aoertios Ve
“- B.C. Finistey of Hichways U959, T3 Wems ke 190 (BeCur— ot
T Soprovdd L19cu]. 8.C.R. 56 "'TJaoke Ve JThe Queen

Q (1 &4) 47 T.L.R- (2d) 254 (oaoﬁ. CATI_ . S

'(1960) 21 D.L.R. (2d) 203. :g',_;b;__-*sgggg.ﬁ
T RuS.A. 1970, c.“193. Moo TN
5.8 1968, c. 21, s. 40(1)‘ .
3. Seh. 197t c.‘é7, 5. 64(1). SEETRER S
69. S M. 1970,_" 78’-5"“g(j?*"ff“,' JERE A



_numbgr of - yearo the prevalllng/g;tes of 1nteregt have

is only to be calculated from.the date!oq whlch.ppSSeSSLOn

’

the tribunal or court-to grant\ihterest at a rate that.

/

'polnt, ‘see oadownmck Ve The Queen7owhere Maher D.G J

took gudlclal notlce of the fact that for a con lderable

o

298

'-reflects current 1nterest rdates in the communlty. On- this

been 1n eXCeSu of the legal rate of fzve per cent and >

awardod 1nterest at\the rate of elght per cent; ‘A . (~;¢1

M 3

iii.Pavable from what date?

AU . . ’
: 5 - - . .
. . N . - SR : - L
‘ ’ i . . ’ : - .
: i . : . *

{?’ The:Eipfopriation ACts of both Alberta and

V»,Manltoba utate the date from whlch 1nterest is payable on

any unpald amounts. Sectlon 64(1) of the- Albegﬁa Act'

-prOV1des that with PCSPCCU to compenaatlon and severance

dahabe, the 1nuero>t uhall be calculated from the date of

—

,aCQULQlthn of tltle (1 e. the date on whlch the certlflcate

of approval is: flled under S. 18(1)) to the date of

:paymont in full However S. 64(2) prov des that the owner

“1s not entltled to 1ntereat ugtll he ha glven up poeses 1qn~ :

]

of t e eyprOprlated land It is not na e clear whether

,thlS subaectlon meano that, untll he sukrenders posse551on,

the owner la not entltlod to. clalm payqent of the.lnterest

.uhlch lo.Stlll calcu]ated from‘the daue of acqulsltlon of

_?trt}e~by the company, or whether it me ns that 1nterest

v o . - - - -

70, (1975) 7 L.C.R. 198,204 (Shkk D.C.).

B

. I
Q :

—



. . p3 . B . /. N
_// i . . ' L “\ ' . ) v vv’/ . .
is glven up. 1? is.suggested that this latter interpreta- e

ﬁ
O

_tion_will_be adopted espec1ally in. llght of the openlng
QOrds‘ofes."éu(Q)'v "Notw1thstand1ng subsectlon(ﬂ)
Sectlon 55(2) of the Manltoba Act puts Che matter beyond
doubt by cleaily prOV1d1ng for the calculatlon of 1nterest
from *‘c tlme at wh 1ch the authorltjetakes posse351on :
(unlgfs the’ court approve° an earller date)

94" . :3 wnpre plpe llne expropriatlons are 1nvolved
only~a—s%£;p_of lanﬁ 1s taken and’ problems may arlse as to;;(]:

ot -
the date of rellnqulkhment of posseQSLOn where the plpe AR

11ne company does not begln con tructlon at once71 In

-J

'w// hanltoba the plpe llne company may serve a notlce of

\‘, ’
pousesalon»undev S ?O glVlng at Iea t ten duys notlce.
- ‘ \ SRR
Lo \ -
A Howevev thcrc is no requlrewent for the companj to take " R

L3

-odsse,SLOn at anj pdrtlcular tlh? 50 that lf constructlon

~,

wwll not be startlng at once, the companj can 51mply delayc<'~

L
; arm i,

snrv1ng the notlce of posses51on.‘ In Alberta, howrver,i

e

B S 62(2) statee that "”if : o S ‘”~[\sﬁ s N "1':'5211

te the cerLJflcafe of aporoval has
,‘beep me@msyercd the eyproprlatlng
HUuhO“LtY DAYy «ss scrve on the person , _
- in posSession ‘a notice that. it requlres o
7the land on the daue speCEfled Co o
1e1e1n. PR : ST

Subsectlon (5) of s. 62 contlnues.

e .f;» The datejapeclfled in the notlce shall be
' () seven days from the date of*registra-
tlon of the certlflcate of approval

L

T ‘
.'05‘

1. , Tqﬂs de well oceur where, because of prev1ous hea-'“wwf*%~¥

rir*' or ihquiries, the pipe line.company is prevented :
from beg’nnlng constructlonﬁOJ the weather.v_ : L

' " L .
Lo SR
N - . L ‘e
B A
L o

Qv
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;where the land etproprlated isg other

| o R than occupled land or is for a S
v/)‘ ‘ L ;rlght of way. T ;'-_ ¢ i
T If the notlce is glven 1mmedlately upon regls- -

“tratlon of the certlflcate of approval " the date on whlch
the land w1ll be requlred w1ll be seven dayo after the

: date of reglstratlon. However Se 62(2) does not make the~
'uerv1ng 'f notlce mandatofyy and if. the company does not .

or- serves notlce after a perlod of seven

’serve.not
: ,days has elapsed since reglstratlon of the’ certlflcate of
?appro'zl \s. 62(3) becomes meanlngless. The 1ntentlon of

8. 62(2) end (3), v1z to glve the landowner notlce of the

. . 'Qlk
company S commencement of construetlon on tbe land w1ll
- e
be defeated if a(notlce, served (say) ten days after v; .

/TCFI txthon of the certlflcate of approval,’requlres

7 . possess 1on from a dd e three days prlor to the notloei

LI

. B 1tself.» Even the 1neluslon of the-words "at least" before

_ Auhe hord }"seven days" u1ll make llttle more‘seﬂbé out of. '{“fg*f;
1je f,&dzabza ‘h (a) of s. 62(5) Sectlon 62 (3)(b) of the 7»"4 RER
| lberta. Act contqlns the wordsg"at least™, nnd whlle thls
dellOWo{the expropruatlng authorlty to peolfy a date\ﬂ'

after the date on whlch notlcc ‘1s erved there is stlll E

._- . . ) .

in 8. 62 to prevent the_ pec1fy1ng of a date;"

r,e serv1ce of. the notlce in cases where servxcef‘

_ of the notlce is delajed beyond the 90 daJs referred tol“”'“
o S S L ¢ L

- P . ST ’
a Lo \ : 4

o - ' ! : R
2. Only tho maxlng of the proposed payment is a N )
mandatoly prerequlslte in Alberta _ 5.562(5).M R

) . . . &



VA Pl {, ‘ S - :
N (I A ;I | ' | :
g "'jzg " In Nanltob‘ ‘8. 20(2) makes the ‘service of a |

notlce for posses51on;mand7tory, and av01ds all the -

probleps of the Alberta leglslatlon by statlng,

ff f...iwhere fhé land is not nccupled the ©

" notice shall be, served on the reglstered
i - /owner’af/ledst ten days before the date
- spec1fle 'for posse331on._ | ST

=The landowner 1n Manltoba 1s therefore glven at least
'ten days' notlce of the start of constructlon.r f \ ‘
As the Alberta prov1s1ons stand at the moment

a strlct appllcatlon of them would have absurd results. _;T:

:HGWever, the courts may not be prepared to g;ve subsec-_ -
-'jtlons (2) and (5) of s. 62 an 1nterpretatIon whlch 1s |

otally unsupported by the words of those subsect;qns.' J,-\

= 1s submltted that, 1n Alb—rma, leg;slatlve amendment,,‘f

»perhaps along the 11nes of s. 20 of the Manltoba Exprop-: R
"J~fr1at10n Act, is urgently requlred | fzyh-ffd_” T e
ﬁ_ In the other prov1nces! where no date 1s

\

‘f'flxed from whlch 1nterest 1s to bg calculated73 common t§%;¥3057

‘;law rules apply.. The practlce of the courts has been to ;fjn

~hall°W 1nterest only from the dﬁte on whlch posse851o§:)”nﬁ;3?vi;

was rellnqulshed by the clalmant74 The fact that the *5jtj1£:;h

\

| 73;,; Sectlon 40(1) of The Exproyrlatlon Procedure Act (Sask )v

o allows the Judge to flx the date.,“ L T i

I 74‘ » Ré‘Clt. of Toronto and Toronto f "Co;f[ﬁ9é§]5f;r:“fffif
U ael nlewoo] Pulo and ~Co. v. N.B.O T

Electrlc Pow ommission |19 AU ritish _ pale

PaCIflC Pronervle}. .btd v. I\_lnw Ster Ofle“.hwa 'S 1 O] el

'? . . t;i



_taklng of a rlght-ofnway does not glve a rlght to: complete

'”posse031on 1s not 1mportant75

. 'iv. Use of interest as a 'penalty . . .
| Both the Alberta and I‘xanltoba@cts pI‘OVlde for
- Q S LLns
1ntegest to be awarded as a penalty for delay caused by the

\-

‘exproprlatlng authorlty., Sectlon 64(5) of the Alberta Act

:;fhowever referslonly to a delay by the authorlty 1n notlfylng
,‘o;the owﬂg;“of the proposed payment. Should thlS fallure
-foccur, penalty 1nterest 1s to be pald from the beglnding
.‘,;of the delay untll the prop0°ed payment 10 made76 Sectlon

'ff“55(4) of the Uanltoba Act refers to delays 1n determlnlng

i£64(4) of the Alberta Act also prov1dfs for a penalty rate

'?:where the proposed payment 1s less than 80 per cent of the '_;;127

NG flnal award.j.y ﬂﬁgujrgyu;“w-

Y el 5 o . L.

ER A _' CalgrarJPowe
“ff;/flffegyégf» Unless the Board lS of the oplnion that the
A -uexproprlatlng authorlty lS not to blame - s. 64(5)
;jﬁlﬁffjjﬁf?V;Q;v; For a caee on the equlvalent prov151on in Ontarlods'dﬂﬁ :
”'ff.‘55@157Vi;TXPr0Prlatlonu Act, which is very similar to &. 35(4) .
oo vt of Manitoba's Act, see Schweltzer v. Lssex coun_pﬁ 5a
bf'*;of Educatlon (1975) 7 L;C M. 316. BRI —e—




r R ".' P . e "\*\’”v-’r-- oo e

. V.f,r in approprlate c1rcumstances78 Sectlon 51(2) also prov1des
S B 3 » )
) for a. penalty 1n the form of 1nterest where 1nfq5mbtlon 1s

w1thheld -The Manltoba Act however g;ves no such power to

.r“" ,”rthe court, and S« 35 by ltS wordlng Pr°V1des for lnterest.f
%o be pald at 1eagt at the rate flxed by the Lleuteﬁanté'f |

' Governor in Coun01l. : af  =;u,T*f'"
p T L T e

{’;;4§:';.'ﬁ;u:d-‘TNOT$ a“eé_'fi 7%2 31:3:5 .f
‘f5'¢ Where only a strlp of land 1s taken r@preéepg;_

tlng a small proportxon of the value of the entlre perce17~f‘

v'“fgr'"from whlch 1t 15 exproprlated, 1t 1s submltted Lha£5\7ff  5flf@a?

. igeompensatlon between mortgagor and_mortgagee arerunnecess-

ary?g; Even pTOVl‘"’mn-, 80“;13’521%5;511

H;fﬂolumbig,.

7. o ‘an- etamp e~of ‘such
.;;; of Th; prroprlatlon‘ﬁc"



Under that subsectlon the Surface nghts Board is to d triQ |

bute compensatlon between the mortgagor and mortgagee' as it Jf; .

" v —

conslders J“St in the 01rcumstances" : In the sxtuatlon where?7?tf
the payments are up to date and the mortgage well secured i
1t is. expected that thc Board %%ll follow 1ts prevlou;

procedure‘of,aWard'ng 311 the Compen atlon to the mortgagor.,' ‘?

If the cxrcume»

nces dre otherw1se it may be "Ju"t" to pay

T

:'4};'3~all or part f the compensatlon to the mortgagee.glf L B

_ulde

noted that the same appro&ﬂh can [ﬂ;\e‘

be.adopted w1th respect o agreements for sale or other  51_15

' S >. - ‘. S8

e. "Annual Rental T A s

:7v:;dhen conslderlrm trc que tlon of compeusaglon,

tne Inatltute of Law Research and Reform examlned“the
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| proaects where the top001l requlres burnlng pr:;r\to 1ts'

Cﬂ

.

\removal -" has resulted 1n‘poor crop ylelds from the rlght--

L e s E ~\ .

U o

of—way area and 1n some cases 1n sub51dence whlch 1nterferes %

w1th the landouner s operatlon.3 They ug'ESxféhat there be'Q\Q“*V

at IEast some form of compensatlon for the flrst few years-;fi *V

*L

a’ter complet1ou of the plpe llne, perhaps on a decrea51ng ‘ ';7

B i;oca1e unL11 the 1and "recover°" ? ‘However 1n the 1mght of

84 and Pemblna Plne Llne

o

Karbaﬂh 5 1t seems that the company, hav1ng already pald

cases ';,uch as home 0i1 Co. v _Bilben’

compensatlon on the ba51s of the market value of the fee
= 31mple, s entltled to use the rlght of way as it pleases,;»
and lS not requlred Co make addltlonal paYments.- It 1s'a'”“' 

"*;)f; submltted that any change/;n the present 51tuatlon must

bP brouvht about bJ leglslaflon.;nr ﬁy[j?iﬁﬂf

o o'_“"

i ;Whe Surrace R;ghts Acqu151tlon and COmpensatlon N

Actuprov1des for an annudl rental in.s. 39(2), .and an‘-*JV‘ o

";ﬁ'exeellent eyample of the- employment df this-’ subsectlon

7 by;the Board of - Arbftratlon can be found in’an ‘article

Sooby Professor M.J. Sychuk on Compensation: for. Acqulsl—*ﬁf_
'-;Llcr o“'uurfﬂne Interpst",for Ll and “Gas Operabions: -

“Inlsas ﬂuchllﬂf (T“/a) 90 Uduﬁ. L.Rev..3873 454-Ssvw

B 'Unreported 1064 PLUG B.,\LGWIS and Thompson,
‘;;rcanadmansﬁll and 535, Vol T Dlg. 220..~ %

Se De0151on No. 71-8 of the Board of Arbltratlon,.;i. e R
'ifﬁ7_20ctober,_1971 See-pp.:90 and 91 SUEra.,{j?y” L§,s3ﬁ{:'f
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VII U CONGLUSIONS ¢\ N . TLo el
o "”"<f\ gﬁ;« '.rzlmfm“ ,A».mrwh;;,;r;mhwhr;gnf
_ o Transportataon of 011 and gas affects, dlrectly £
_or 1nd1rectly, every sector of/the Canadlan economy. The
v cost of transportatlon from the well-head to the ultlmate iff*dﬁ

ffsrconsumer w1ll affect the pr1ce that a company can charge

“fStates w1th 5

hﬁfffrlghts of those landowners throughfwhose'land the plpe°'~;

”.gas 1s regulated, 1ncreased transport costs mean reduced
77prof1ts and a further appllcatlon by the company to 1ncrease

o ;-
~”;the~prlce of the relevant product.v The prlce of the ,.s"

*xffplpe llne or the fallure to obtaln a permit tO dO SO

';ffreasonable pr1ce

gifor 1ts product, and 1n Canada, where the prlce of 011 and

LA-" :

\‘dellvered Product w1ll affect 1ndustr1a1 consumers wh?
_ﬁmay have to pass on the 1ncreased cost 1n the form of
: ;5h1gher prrced commodltles and r1sk the decreased competlthe-'t?;:

A'_ness of’thelr product, or who may attempt“tomabsorb the_{ B

'~_cost, thus reduclng thelr proflts. Delay 1n bulldlng a~»—'e:”'

ffmay prevent the dellvery of new reserves and thus reduce

?75{;jthe supply’avallable to markets 1n_Canada and the Unlted

esu&tlngAshortages, hlgher prlces or the use h ji;;

"75Qof alternatlve sources of energy. Flnally the property




et . .

;i}*f@kcan51dorpd in Chd~ter II “ﬁe FdJO” problem 19 how much

-

-Sj_ﬂxfi Every pipe llne progect must be v1ewed in
vtermg of a bdlanc;ng ‘of the conf‘lctlng needo of the 011

~

i

and 6as companles, the 1nd1v1dual landownero and the

oy
1

 Lonun1tv at labge, and in a country which ‘has .no. conotl—'

étu*loh l ;afegunrdg concernlng the rlﬁht %o propertj,
‘Cj'f"thls bala ncxng must be achleveﬁ to soite. extent by the prlh—'
Lplér‘of the cormon Lal, but loL the moot part by RS ;_ |

B € . “ .
. \ R L -
< . +
e

ff4 The perlod before constructlon con lStS of

I

lqglalatlon.¢

~? two qulte separate phases, durlnv each of whlch the' *’.”¢;

. .

a plne llnc,_a" the pLoblem 1ﬂvolved 1n thlu phage werOi

“ B

: ”femphaul should be place”'on the protectlon of the 'fz,(

1nLere*t of the landoyneru throu*h whooe property the_ll'




/ ,whxch thp Eng lish common law is based -public policy "%
P ‘ v\‘ " -
o QLctateo that thpge rlrhtg mu t be sacrificed to theA . L
L < - "*,
benxtxt dbCPUJn to the communm*y in tbe form of reducod -
' Lg tne ¢EOIG&S€1 compctltlvpneso of the
; ui rran pr‘udm,cd o
n.,fln Domo Patrslenn Ltd, v. Swan
- '“celvpﬂ/‘tu U?Cblom; thas could
F Jénsue. if ob'eutlonb bJ 1nd1v1duaL landow'e*v were permitted
" v to inf lucnce the route tdxen bj a p1 pe llne.- He oald 7 L
L . . / NS
_ It is olf’lcu‘t £or me to see how thP
o Oo'/"”bene»vould WOTk'OthPrWluP As 1is -“'* S
. N o disclosed in the pregvnt case, a pipe- R
Y S l_no,travér s mgny parcels of diversely
N IV ER S ngd land through wn¢cn 1t . must maintain -
el e o1t con Llwgltj,f ‘the poin% of exit at the
i T boundary of one oavnel muct coincide with -
o : -‘-ule Do;nf_ol entry into the adjoining - ., . .
: parcel, The au&vme}o* the Acts. deoes not 0 o .
- e ,bonbom“lluc or perait -landowners to cause o
a c¢hange ‘in Lho point of entry into, or . ..
- the-pointsof eéxit from, their respect1Ve e
. parcels, which would cause.a chain reac- . =~ -
N .. sion: ‘dislocating the projected placembnt ' ~
.-+ 7 of the pipelin¢ -to -an-extent that could
L only be. gpeculatea on when applications ' -
SRR ior exp bprlu,lo are under afen,,” , ...’ o
T 7._ In'fact all the wegtern Provxnceo ekcepb - _
0 » ‘,va . ) . .vr
.aiﬂa__ . Alberta have ‘a provmslon in thelr plpe llne legleldtlon o
K .1 ;:wnl€h allous obgectlong of lntereﬁted par+1es to be made
. ‘:"’, o . hd S
L known to the hlnluff" who d901des whether to grant or -_"\
o Y - “‘.;;. //:
; rofus the porm*t - ‘dﬁ*ﬁObd Plpe LJne Ac* ppﬁv’aes :
: Lhat thp nlnloter, follow;n*zgppllcation by an af“echcd T
e A : _ ' o e
e Thx.ﬁ"ﬁv*» o Lz’f T D A I I
87 Ibld., at 51 L S




§

pé y, may, order a pUbllC hearlng, whlle BFLul;h Cblum ia's oo

Act prOVdes that the Mlnloter thcre is- to taxc 1nto

1

uccount the obdoctlono of ah~lnter“ﬁt,d partj., OnlJESafxat—_‘

che an, 1n.s. )6 01"ts P*pe L1n°° Ac, 1%@% 1t qupatwry S g“f'
for che Nlnl t r ta 0 “der a pu%lic hPaLJng on an app&)ca&non

N

y—

B

to dn so, uQIQSS'tE@ ap}l}C&thn’Lo cor %1dpr:d ;‘LVOiOUS.-

| | - U
Thebrglevonr provizion in ﬁlberﬁa)is.sg 25 Wf The “ner*% :

\’\ .

Resourpao Congsrv tlon Avt tuu as s bﬁl tea in Chapter %I

e -

thlS prov1"10n does not 1np1J to fhc constructlon permlq
I

b aﬂlbgu plnco no - rnght o‘ the lanﬁownnr 10 "dlrectly
’lanccted.A In practlce' hearlﬁr 10 often, gvenlto the

“landowner in Albefta and in the.other W““t T PLov1ncosl

but it is cubmitted that only in Saflatcheu‘n dces the P
l

: , o o e RS R S . o
; landow.".have the ~iht to be heard e R ‘<:;‘-1’;

) )
S ) e I
At t“e permit s 150 the pldm £ r'thc provooed

- - -

pipeiiine aro careful‘m_ocrhtlnx ed and l conomlc f; sl
l - -

N

o

bQﬂLi 3 to fii/f9mmnn1tj 19\4900330d , Opce the need 15' o N
esbabL ed"for a “lpO lnro beuwonn ce ; p then“y ‘

/;/pﬁ.‘p &on 1d94a 1on la the. e* c V llLty of the | SRR
. . - Ce . “""\»’3‘ ey B . : .
p pe llne., It bccomeg 1npo. ble t3 en %ﬁ“taln obgectlons’J\

%har w1ll have the effect of ao alte“lng the route that: )
‘bhé prodect is no longer econ&w1ually v1ab18. At tnékgérﬁlt'f;ffjf
1fiuuago the d clglon made is one. op;publi;}péllcy in which l‘1 "  ;?ﬁ
the rlghts of JﬂleJdu&l landownq;swmth be restrlcteh in s

,.»n-

.

the pubch 1nbere t It.;s’at *hp exproprlatlon otage that fffi

;

-,the ‘ v'ht uutypelproperlj;protected

/Plnall a comment 5%ou‘1ed be made \about the AT

v
R St e . . . . L. . E
e - i 3 - v . o . P : o
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l
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N s ~ 2 .‘ S \»
. . . - C ‘
1

';acope of the examlnatlon of the obnstructlon atage in thls
theolS. The approach ‘has been whét mlght be termed a
_Ax- mxcro-acalo approach"‘ 1hce 1t de% s with the e‘feots of

the proposed pJpe 11né 6n the 1nd1ﬁ1dual landowners in

the problems faced‘by 7he oommunztles along the route of

1

examlnatlon.' The."macro~style approaoh" t? p;pe llne B

.

problems would lnclude ewamlnatlon of th%/iconomlc effects
8 .

'.‘.1to path. Where a; plPP llﬁe travelé for a long dlstance,p‘

the:prdpo ed plnB 'are. 50 nuaeroua that’ they warrant aeparate

5o on COMEﬁ\jtleo adgacent to the plpe lknﬁs - the "boom‘ dr”'

‘f»{, buot" effect whlch TeSUIto from" the 1n11ux of constructlon

Lol

'v” wor&e s ollowed by the;r departure on co

pletlon of the

f
e

line. anmlnatlon would,alqo bef‘f the ecologf@al ef@ect

g | S
#.‘_“-ﬁ<’of ploo 11ﬂea, peolally i northorn a(\__'pﬁ Canada, and

,wv} i -

”‘?El in the land.a fecfed to make submls 1ono.and obJecﬁlops

”f“”f;’ to %he.proposed plpe llne.w Flnally'the pL m‘of native

A

PSR laud clalm arlse : the rlgh§¥§%f the n' ive eople>t0"’

the land the effect of a plpe llne oR " th;ae rlghts and\how

ﬁh:f}ﬂ-f?ﬂ the 1nferference w1th tho e rlghts,should‘be cowpensated

R , »/
:n.;,.';.,j1ﬁp B Once the permlss*on to commenoe constructlon

grlntere,t must take place. At thls stage the obaeptlons

TN

S : o

'Zj;: can no longer pe dlreoted agalnat the\route seleoted for L

¢

the whole llne’ bht must be d;rected agalnst the Location

L e
L E
o .
* T B P - ‘: ” .. ‘ . .
T . - Ees A ol . . o : e ,‘_- e A i 2l .
B . v ) wites e v : . - il T SRR, ) k’“’ T
' L PRV R | L DR R Lo T . LN I
: 2 PSRNty Sy ot ~ ol . . PN
N +
° v

| ('

i 'th raghAQ of ”rouPS'oA peoplo, who have no dlrect 1qte .t

has- been granted,,anothar welghlng or the competlng }a'; S

”;fﬁ' of the proposed rnght-of-way on the complalnant s land.ﬂ_p fj5*
| | The llkellhood of SﬂGGEEg of these objectlons varles between

——

. _‘. E -

©



‘ e . . ) i
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o the.Western Provinces. In Brltlsh Columbra?8 the ease T

wath whlch a pipe llne company can obtaln posSe551on {

qulckly, createSPthe 51tuat10n which aroce ‘in Dome Petro—

'leum,‘and which was felt by the maj orlty of the Appellate

tDlVlSldn of the Supreme Court of ﬂlberta-to rOclude the

e owner from obJectlnb to the locatlon of the- ine,‘espec1ally "
-wh n'trc llne has 'lrcady been constructed Both the -
Alberta and Nanltoba Acts do- prov1de the owner wr@h the

“right to obaect to the location of the plpe line o‘ hlS |

p'land ‘and theoe &cts glve ‘the landowner the opportunlty to i, .
request that‘the Plght of way”%e relocated w1th1n the |

geweral route already approved The praetxca1 value of

°‘thlu rlght t0 obuect muuu howe er be querled wher&.the:

/ ' 3 N 3

;»1ard contalned 1n the goneril oute 1ncludes'no\“eatureo R T~

lCh npuldgkc av01ded

‘Thls rlght to obJecm ‘then becomes a alga ing

A

*avof opec1al econcnlc Valtc

Veda

i

hweapon in the hands of the laqdown r.' Fe can threaten

Lo de ay the be lnnl g oP cnn"tructlon by obJectlng

a‘u“der‘tne prov1 ions of tue relé\aqt Eyproprla ion Act.

IIf @eclandowner doe;—obdect to: t)e exproprlatlon, thé‘

\

'ftgme Whlch elap F before the conpanj La take posse531on .

‘eaud beﬂlpueonotru_ o may perhaps be ab outllned 1n

N

: to holo tbat Pke ‘Expropriation Procédure Act and ‘The - =
. Ex xpropriation Act must be read togeiher. See pp. 98 102.

‘ “JEI‘a. C oo P : . i ) T Q» .

,chewan too, if the cou“ts there were



°
‘ %
Action Taken - - Section of Act
" iotice of Intention filed 8(1) 1
Notide of Intention served - 8(2) : -
[?ubllcatlon in Newqpapei] o) -»_‘ A& 8
Notice of Objection O 10(1)(a) Ry '
© ‘Board motified A. -G.  qu(1) S 24
" A.-G. appoints Board C ' 1%&2) | 29
Board'° d601olon and ‘approval 172(3) - .89
‘Compaqy reglerero certlflcate' )' 18(1) o 190_
'Poosess1on (after 7 days notlce) 62(3)(3) |  - 97

'4?“ Tdb’c 2 does not CaAe into accoun, a further_; ‘ 3

¢

‘“6) days of ektcn51ono wn¢ch»the Attor ney General may’grant,

nor an adgustmont of Lhe date o“ pos" vsion by the'Supréme

V’Court,under Se 62(4)ﬂ ‘Slmil lJ 1t docs rot take into’
’account thé»pbsSibilify O’J‘dmln atratlve deldjg, anpeal
procedureé,o or adgou:nment of hearlngs.‘ The compand

[z ! . -

.
'T‘?

89. Rbference in- éable is to The Expropriation Act,

1 S 9785 ¢, 27, The proccdure under the [Manitcba Act _
;uanns approclmatp .y the sape dength of tige. Unfortunates—"" .

J 1y the latter fct (S.M. .1970, c. 78) dees- not prescribe

,a time. %;Chln,Jthh the conflr ing authority must make an’
order -in vosoe(t of the do&lnrdtloq of eyproprlatlon,‘ .

: altkox*b a’'confirming order should be made within 420 days

" or the chla‘atlon is deemed to have been refused (s. 9(4))

Vo

90.  Section although notP 5. 16,



| | ’ ¥ , -

L

- can do llttle to: epeed up the process, espe01ally when 1t

has to obtaln a conut“uctlon permlt vefore it may even

bevln exproprlaulon proceedlngs. It may take - sowe conoldera-

tle t;me to-obtalﬁ thlo permﬁ} in the flru place?1”‘

L3

2

I““’atlon todéy is a far rore oerlou" problem

P

for a plpe line eompanj to contend w1tn Than 1t was at the

!

flme fhe new—utV1e eVproprLau on g*ocedurec here-ﬂntnoduced_

SR m~1n Caaada, and for the cowpaqlcs a. delaJ of. three si#

mon chs w1ll mean ‘a uhbotOQClal rise in constpuctlon COotS

that hould thQ been av01ded under‘the old exproprlatlon

e procedureu whleh allovea 1mmed1ate possession. ‘In an®

N ef*ort to aV01d thlS ex gen51vo delaj, the companleo'appear
" ‘4 L) &

to- have adopted a pollob of ttllng at any pr¢ce ~"1nce

N

©.the exira anoanf paxd on settl oment w1ll be moxe thdn offuet
; :

by the sav;nvs made bJ an exrly sta"t on coanruculon. Qn~f

’ ‘rare.occaulons where a recalCJtrant landowner has refused

even-uhc most gen%;ouo offer a mlnor re~routy§g or the v

\“plpe llne to avoid that person 5 propertf‘has onoved leos - ;,—\\;

exnenflve than the altnrnatlve of exproprlat onxw1th the

<

tendant delay in con Lructlon. As the plpe llne companles
reorganlze thelr forward plannlng, many ol the problemu

causnd by fho new exproprlatlon system 1n Alverta - 1n
S

paztlcular W1ll doubtless be 1roned out. Neyertheless

W

;‘- T 4.1 . PR  _ L ﬁ'j\-.= ?' ‘f"ﬂ I ;.
' %ﬂ; : Even xltlouu a pxb ie hearlng 1t takes. two monthsA |
-to receive a permit’ +nwmlbcrta. “When there ‘18 a

hearlnr lt maJ taxe much Longer.

t

1 i . . ..,‘ ,:'




the new exproprlatlon leglslatlon can only reault in. hlgherf
. et ﬂ\l

~nhcoots, whether 1n ‘the form of payments on settlement or j"\

v

in the form of 1ncreased cons truc*lon costs.‘

Expro prlatlon may be ‘the eyceptlon rathet than

<

\

the rule in aequlnltlons of land by plpe line companles,‘

but the groq!pgt 11pact of thednew leglolatlon will be in-

.fthe\fO u_0f tne alterna ive that exproprlatloh now prov1des ‘

-to oettlement IP a laneowner f‘eels he w1ll obtaln more

.

Egompenaatlon, at no cost to hlmnelf by going he*ore the

-vtatutory trlbunal to Iave compenedtlon aosessed " he w1ll ,/

. P

'-;almo,t certaln‘y Poflou this route.l Settlements must s
’Qprov1de compensaulon generoh§ enough. to deter landownero  7.i
.from eieetxn to beaexn'oprlatl;‘ ’As a result tho neJ ut'

1

'5 5La tive pO“OdPh to exproprlnulonﬁw1llﬁmeqn.a new,

"J

B

appraach to "e“lenenxf Y tte pl pe ¢1ne coupanle
To,pur ue the unStlon of costs the new ,

: ' % . .

vexlr0p~ gtlon lnguldulqn 135 prov1ded rrenerously (too '

Ny

-A
Lenerou lJ ger evs) Lor h osts 1ncurrea by the landowner

-+

to be pald bJ tne au*hoﬂlty : Heason;ng that the landowner

had not aaked to be ﬂ/oroprlated and thcre-ore ohould not

I

be llab’e for tne COat of yroceedgnr"; the leglslators

5

*“‘—~proceencd to relmbur,e all of the %fndowner s costs, S R

whether lcge;, appralsal or: other cogtg.  Cases havev{

*culted where the COth of tbe actlon have been hlgher

‘ehan the compen atlon awarded in: that actlon92 a nd Qf' ~f

RS

92+ See for example Re Johneon and’ N1n1°ter of Tra nsport
and Commu:icdt;ono ( T )\77?J}‘2 L.C “90 (Onv.).v '
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' than legal costs, were dlscussed by R B Roblnson Q. C. 1n B

s

B g . X N » . .
. . v . ’ . - . R ¢

overpreparationvhas’occurred‘on many occasions. - The cost

, of two appralsal reports, and the cost of experts 1n*

exproprlatlons where the pipe 11ne w1ll travel throug@

areas that have potent1al for future development, and )

where ‘the value of that future potentlal must be determlned

— BT SURE .
tlon. Appralsal reports, the most commqn costs other

hlS Report on The Exproprlatlons Act, presented to the

Ontarlo Ittorney-General 1n October 1974 and he advocated

'fused 1n

the adoptlng of a tarlff for appralsers' fees
England95 ﬁnder such a tarlff the fee for p'e-trlal work
Ps- dlrectly connected WIth the amount of compensatlon
determlned and thls system seems hlghly approprlate for' e

plpe llne-exproprlatlons. In these exproprlatlons

o compensatlon 1s as a rule flxed at a modest anount, and

ﬁ‘

the fee permltted under the tarlff would ensure that there

is no overpreparatlon. Where ‘the case 1s more Compllcated .

'due to an element of potentlal value, the hlgher value of
the land taken and the larger amount of compensatlon w111

mean a somewhat hlgher fee permltted to the appralser.»

Contlnues from last page i;?py‘efﬂ'

o

j; DlV.th ), where costs of 884 OO@ were held to be

reasonable even though the award was. only $60 OOO._";.wgeaf

See also Robinson, .Report on The. uxproprlatlons Act,

-

1974 (Ontarlo —7M1nlstry of Kttornex General)‘pp. 16-17..5p;**

245

,'substantlally 1ncrease the costs of a: plpe llne exPPOPrla- "gv"'.

e i
? o

(93. * ' see R_port on The' Exprqprlatlons Act 1974
Appendlx I3 pp. 53 5@. ﬁ/"'fg';';u.a L -
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’7,The only problem appears to that recovery of cogts 1ncurred

&
:',:*»

in pureulnv a contentlon that 1s reasonable, but that 1s fﬁ;

,-,A

;" !

o not accepted by the body determlnlng compeneﬁmlon, w1lL not“-’béf

‘bee permltted where fhlg tdrlff is used9 ‘ Where the amount

.

’H}clalmed by way of compen atlon 1s more than he flnal award‘

r

a lawyer whoehas“soent as muoh lee preparlqg hlS case, aé_ ﬁwf;ﬁf

I:he fecls warganted havlng regard to the amoént O; eomp:qsa—‘ | |
e'tlon he a“%lolpates w1ll be awarded, may ﬂmnd he doe;;ffﬁ‘;:_,‘i¢
,,not recover what he should 1n the way oI feeo, s:Lnee,(‘*f_”t”w.'~ .
"’fees are baeed on the amount of thé fmal award./ 11; s S

e
LY

~4,ubr1tted that the dete"mlnlng body must reta1? a general{;

;dlucré?lon over COutu,‘SO that 1n eertaln 1‘stances costs

gof rca nable but un su SofUl conténtlone;QaJ be allowed
;C) Comoenuaulon / |

P o 0

Thl,}dlecieﬁion;;ybiChjthe bOdiCS determlnl
"-alrea . have 1n'“elat10n to whet oo:te are "reaeoﬂably

s e

?’biP urred“;:muot be eyerc1“ed carefully, and a flrm control

e

"s ould be kept over what costs w1ll be permltted.k In'f

a301tar10, thc prov131on de ﬁo cos ts hae cauoed great concern,

"bjand lb Lu becomlng the prqctlcexfor fouﬁsel repreoentlng

) v_e,:proprlat;mg authorlclé’s t;o addr\e.,s the L@d Comp"c‘nsatlol’ :

b7Roard on. the questlon of what costs are nr are not

.reasona Le; and“to requesb-the Boardmte~gIV“'é“ﬁgnguldanCe RN
. d./‘ . $v : : | »
jfto ald the Tax1n:;0fflcer 1n de;ermlnl

/ .
/

Er*tféiioi} In plpe llne exproprlarlonselnlpartlculfr where‘theeb"u

4L Recovery of °uch costs ru p0351ble under*th,,new
SR :ex“ro rlatlon legislation: © negdl Vg Cltv of%Oshawar{
--1<1972 L.C.R. T8, 21-22. T T e
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coutu ayarded may comprlse a 1arge proportlon of the totalz~
=,. K . B !: ' . ) “ N ’
L f,aw rd; b‘cloae watch muut be kept to ensure that these
a ‘ Ty B A S
codbs a“e reagouable 1n thQ pdrt1Cul1n~CagP ' "j' ?"”;l' St

/ L ,m ‘la d that »p"#:

jiﬁJl t“e-"before and aftnr ~teét approprlate_’or pa"“lal taklngs R

S A .
o

g
L where larbe amounts~d? lﬁnd are exprop“lated, complctely ERR

(:;* ralls to asolgt 1n a determlnatlon of the value of a’ plpe o

'1
llne rlght-of—way._ To dlscover'the ma“ﬁet value of such

1p of land by comparlpg other aale° 10 often equallyfefg;;

.._Pf__‘

| a st
# sxble elnce rhcre are no other sales of umall gg_’(ffyﬁg“fyj

Q

l

S
el

' L . oo \J
.Vﬁzujr%lo of lanl or elge uOO few

”vﬁolﬁﬁblea..A_ haﬁ'beun sut hlttvd tbe t 1bunal a sesglng ﬁaﬁ,-~’*

'Vsbou}ﬁ-lncreaae the QCODC of the ev1uence

alev for conpar1uon to bef7‘,r~fjg.

‘ﬁhl lll p o%#ce nosfxrm baolS on whlvh to as sess

'N'Uf

= compe“aatlon, txen lf 1 subn tted t at reeoy chould ge u;f.'fj,'

-7\..

'

: f;fﬁff bad tQ a forﬂula,iﬁuch OS the
, : e - ’
np VV Shel] C«'lﬂ ‘1’195 and Re b

"Blacks ock formula

'1§r DC-ISlonq such ao uouthO“

S e
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: TS O TRy . Sl
ivfto have-been a deflnlte advantage 1n the certalnty s?ch a’

Ali;}xformula gave to exprOPQ1atlons of ea ements and rl?htS-Qf- - ; / f
”f way.; Flnally the olMPl}Clty‘Of uuch a formula 1s 1n 1tgelf ;f:ﬂ-

: ..; | 8 ‘ ﬁ N
_w{compenpatlon and &ue proqesF of Haw, the Canadﬁpn landOWner

S ‘_ e

ﬁgclyll“rlrhts wa

Preggdcnt of tbc

ARSI )xfb;sgy;??:;*

and stateQ that

"*75prov's1ons.of thf;ﬂj
g ﬁgrblt“arJ ojstem,oﬂ,
N h |

PRI .wwg‘,{Cﬂnada har the
; . .-_“_e prf‘ at}_oq :

61? llzed world

.ff}xjy;?other counfr p’ 
R ‘f:enlnent domaln 1

. exercises 1A rlgh*f’
the arbi travj wanne , .
«And; uufor unatély, | the. exanple vet by AR
;:Caqada has 1nfected,oeveral of- the Canadlan T
"prOancés 1n whlch Ak r o




gdopted 19 Saénatchewan, have done awaj w1th mogt of the

arbltrary features of the old leglslatlon. However,_ "-_n; ‘]I'

when thé new Actq are applled to exproprlatlons of 1and

fﬁlﬁ' for plp 11neo, the-5quceso of the leglqlatlon 1n deallng

W1th thé [noblcmu Hat arlse is llmltod "The Acts are

fnj*n' daslgnad to yrov16 a,new system;of erroanatLon of *ce

‘fmblo lntCDCbt Ln 1"nc prima?ilv thouc nhlch bnclude

5:,‘\3 ! : : P

dentlal dnd quth s (d‘illrgéf] Compencatlon 1s o be:;*“kb
) - .

:<H

s
e

I.J

’%n”suff141ent uo that +he e proprlated landowner can. be fulIJ , ;f“g;!f

rermbfrsed for all hxs cxoenqcf \dnd put {n the game p051-‘u~
'gfulonX(as far aa none can do 1t) as re mau prlor to the

J

pr¢pf1a+1on. Phe preblem la Lhat the prov151ons concer4i i:”'

nto accouwt tlo di fforenu 1nbere tv invol ved 1n-anﬂ;ﬂfn.q_"t;

PR T

§prbpr'bt ion f Jand for a p)pe llne rlght—ofawaj.:_3ﬂ ;fﬁ”;ﬁ-

of a landowner s res ;dpnCO»and when the exproprlaflnp wlll

R T

S oqlJ 1nclude a 6\-; ot *Lrlp acroso a quarter -sie ctlon*of
O =

) wheat 'The are prot tlon oL.fhe landowner s r*ghts i
"//_ . * o o N
“.;and componoatlon on the uame baJlé are noéﬁ§équlred nithe

';_1¥ roond Case-.7ﬂj”?naif;~}{ ﬂ ;¥if-1£Fg :_:.ﬁJ:’>; __.iﬂf&' s :

"af;LTnng;_- W*th reﬁard to thp procedure to be follow d

tbe new etpropvlaulon 1enlslatlon doés mane some small

dlgtlﬁbthn between takl gs of 1and 1nc1ud¢n5 the owﬁer sJ

reSdence and takln 'of unoccupled land. Where lan@rls_




A 2 .
" Plpé 11ne companles may feel that thls is only a small

:tcencessxon,.but 1t is- Submltted that thls 1s the Only Jne »f?‘}

.

7»:1"”-1' tha%‘ean be made wlth regard to prOCedure.“ To make anj

”,furfher conce551ona would preJudlce the right of the owner
1,£ﬁfj"+he due pro“eso of law"lto whlch hls counterpart in

ot
;gﬁ% Un*ted utatPS 15 eqtltled Even thoagn thls rlght 1s i

- i leen no conomltutlonal protectlon, 1t should nevertheress ;;%!;
: %e Just ..s pealously guarcea rn Canada';:;ff*ii§¥lfl;;ﬁ¥3;:‘yfif
g 'ﬁfl{vﬁnf \Compeqsatlon however must be falr not to the 8
;. i :"?landownera,lbut also to the plpe llne companles.. The new o =

’llexeroprlatlon leglslatlon hao the potentlal to prov1de thlsf:@}fﬂ

ff"falr" comeenoatlon but 1t also could 1f wrongly adm1n15~§fuf?f

N f,,g‘bffftér' 1mpose a burden on the plpe llne compaples whlch

Il;eeLhOJ uhould not Rave to bear. In uummary'therer\ore lt 15

.v/

"l_uubmrtted that the - ar&et value pluc damages_appreach5of fff_nf

jthe new leglalatlon is the moet approprlate ba31s for\\

u\\;;*”'

'eonpensatlon. Market value ohould be based wherever poséxv o

R - e
A ! | \ R e

ble on corgarable market data hut where such data 1s o _;5
QA flnsufflclent or felt to be unrellable, then a formula should :
: j";be uoee J;less exeeptlonal clrcumstanees make its use‘;'g;‘lfieri
W:ﬁiunfalr.. Thlu formula may be 150 per cent of the market . ‘
fva]ue per acre pf the parcel of land through whlch the plpe _;i;‘
5 Jfg;llne rans, or perha;e sowe other flgure would be more e
- ! 'e?fapproprlafeTﬁéWhatever fleure waa adopted however;TrE“f’v‘;

;,would 01ve some mea»ure of cons1atencx and perhaps\prov1deﬂm~*“”

i N C g
Miveior o

» ;;a bavls for ne"oulatlons beyween the oompanles and the o




R ,1nJurlous affectlon and severanee. However 1t should be

‘,a surance that 1t w1ll do so'- perhaps by guaranteelng

landowners; All damaee dlreotly related to the pxpe llne

I |

must of course be compensated, 1nclud1ng clalms for
open to the companles to mltxgate these damages or to glver;

the landowner the use of the 1and after constructlon 1s'1j e *%

vf_complete. klnallj the lardowner should be entltled to_fhj5?'

hls reasonable corts of tne exproprlatlon.b However what

costs are reasonabIe should be spelled outsclearly.;;rhe

1dea of a tarlff 1s the most appeallng, appllcable not

lidﬂ only to appralsers but also to other experts and the~

1awyers. The lawyer s cllent should be 1nformed that 1f ’.juw -

. *a compensatlon of a certaln amount 1s awarded then the '.p“‘:j S

Laflff.PPOVlde fOP a laWJer'° fee of such and such an *\“‘,

: amount.v It 1saonly thlo amount that the exproprlatlng

company W1ll have to pay, and 1f the cllent w1shes to ff”
A

: overprepare hlo oase he should be«told that he must be

4

responslble for the addltlonal iee. Coupled dlth the use" .

E""“'i"_:of tarlff _should be the llmltkng of the numbor of w1tnesses.

# -

”f*'called Manltoba has such a prov131on llmltrng' ;efnnmheri

to one expert w1tness for each 51de, unless the hudge orders

"- otherﬁ£ZE?9 and a 81nllar prov1slon should be 1ntroduced

1n the other new leglslatlon. sﬁn some 1nstances a partlcu- Ef;vtf




Lbunal should have the dlsaretlon to allow theﬂéleitra
,néés However uhCh dlucretion ohould be exercxscd w1t£ ‘the"
 gféafeot cautlon,_and addltlonal cost flrmlJ conurolled " 
‘Tn add 1tlon thore ¢ngild be prowlblono ;g all th“ p"ov11 lal

roprlatlcn utatuteo to cncoura~o th@ landowncr Lo accept
l&lc S

-F

exp
e J e
a rqu« dble of 1er bJ Lhe'oxprogg}gtlnﬂ comnnn;.
'agsg Glnr trlbUﬂal Oho”ldfhave'théfﬁq er to reduce or\deny
_,¢5 ts? and Jn'dpprOyrlatC”Cffbuqspanées bo‘reQU1r¢ a W\‘«‘. |
. M;pgntl ,,,,,,, lap;y“ynroa onablo“lathWpép tgipéthh§ costs pf?ﬁhe  .  f
N ‘Ulpe llne uompany. . "ﬁwfmeA%-HT?MJ%M ;:f;*“f 9AMW%4 ------
N Py _ : . .
\ -."’~’ .Aanally uhould exprop 1ation of land for
<?T eafemcntu and PJLHtS-Of-Nay be treatnd separately bJ the
” “orop~JaU¢on leglslnt»on o’ qne Prqv;nces3? 'I,Ehas ', g
w[gxd.:iégiglétioh‘bas bcch

jx,

A'ﬂlrex,d

éeﬁi;ncagfor‘tbe “OUDL&LIOQ of fee uimnléiihtérespslin
. \ R o BT T )
and that 1tﬁ5apnl¢c tlon is oomewhaf kaardfin'tﬁef

ase of exprogbi\\"ono of rl"htg of way h1 15 not to
3 ‘s-wvu %1vhts—ofewav hould be dualt
Howpver +bere qhould be a8

1¢¥?f§ug"*¥t thdt easn
' >.>Wlth in a dlfferenr thtu53>\\\\
epardto part w1th1ﬂ thc Tx);opllati\g Acts whlch makes
ig cleav tharv uch 1nto"e s in land 5\\}1re dlfferent :
4treatment when e proprlaflon proceedlngs are uhdgrhaken.
ﬂ:v'g : ,};ithe prociSJral d}ffe nce botwenn fee ulmple and }15ht- .
o H*.wfzg -way e roprlatlon° that a;e alreadJ 1ncluded Jn the \fﬁm
leglslatlon should be 1n001porated lnﬁo a soparat&
s olmllar]y the ;ompo;entu of .:;‘;f'

}gf  _dpart on rlght —of-way.;
compensatlon that are appllcable 1n the case of eadementg
S L& *4‘_.v aﬁ   B

.



~ . . . R .
. Kk .

and rLghto-of—way should be lloted 1n thlq separate part

.

‘i»fxo emphaslze uhe cht that compenuatlon for the 1ntefest o

— _3

‘in’ldnﬁ thdu qau beeﬁ‘taken uhOUld nou be as es"ed 1n.the=_

v , f”sdée 11nner ao 1n the. case\o; a ak*ng o“ the fee Smele
) S . [ < "—-—-—* W

|l

Lntcrﬁ t. ' «~*+,,’* ”ifa,:{f,l'*.._' ;’_:_f.-g-z’j"\

Final lv Ramu LlOﬂq:Phould be enavtod °0tt1dk

0

out fariffS-a“pl.,ablc to all thc expe ts lnvolveanlnfanﬂ
L  _ <p“opv1atlon caoe fo¢ WhQue feeo the cxproprlatlnv - *¥;';;3,
authorlty mlvht be 111ble. An expreos grant 1n the B

Ex proprlatlon Acts glVLng the Prov1nc1a1 Cablnetg the pbWéf‘f e

Y

;i7”““““fwm¢ to. make Reﬁulatlonu ettlnv eut thes e‘tarlffs ﬁguld

' erve to emphaglzc thc 1mportance of reasonaﬁle costgfin“'%w~lm;;i

e pF‘Wf“dthﬂ ac»lons ‘ e

R

Ir thé’f%nal:analysis,;howevér; itvis thev
v ~ e ﬂ
11nr‘r rn \1xch vnp Acts ‘are admxngiyorod that is thc-moStﬁ'

1mportant ’artor in any qttempt to lmvrove the law ré]atlng B 5;/

M

: ‘to_eib' ?latlon. Guide lan‘ are only VaWuable 1f ?a

re Pol’owod ‘ ouever,¥,eparaLo bulde 11nps,‘j~f

to be ;ollomed 1n ox@ opr 1‘ons oﬁ-ea,enen{s and ri ghbs-

of—way, Wlll urcly'assi ;4 the Pnov1m%§]S%rlbunals.1n*-x“ffi

Al 2

1ea¢1ng dlth Lheoe exproprlatlono to which very different

conq1derat10ns‘l§ply., «_T RS  'f:_g ‘,f*[._7j“gﬁ'“;»f’;

. .

e . . . ‘ e T . . s [P
e L S <« - Lo -
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APPENDIX . b

ENERGY RESOURCES CONSERVATION BOARD ~ —~ «

THE RIPE LINE ACT

'PERMIT NO..

»é‘s »i N : \J o ..;;T'” ; | ;‘;,r. ‘L:V_ = .;aﬂbl
| -~ This Permit g granted fo  xzco o - .

- for- a secondary line for the transmission of natural gas

-as follows: 7 e . L EEE ST o« T

3 from a po1nt in or about T ,' : ﬂ~,€" -‘v e
, f%- L leqa] subd1v1s1on 8 of sect1on 29 townshlp 15 _"'5'
o range 8, west of the 5th- mer1d1an \ -

to a polnt 1n or about -

: ; \1ega1 subdivision 6 of sect1on“10“tbwnsh~p 147__$N_w
. .range 7 west oﬁ;the Sth mer1dian —

4 - . C . i . . -

}f in, acco;'ghce w1th the app11cat1on of the said company dated

. o wThns permvt ns ‘subject to the provusmns of THE PIPE MNE ACT
' and the regulahons made thereunder ' . _ .

’ - ' s <l

: Dz‘tefiﬂFé‘C"tY""of Calgary in the Provmce of Alberta thls 5 :
ot ugust C 1975 R
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T (P LN S

- | * ) e “ s R J AHman : o \ ,
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Ju]y 17 1975, and subJect to the terms and’ cond1t1ons on Apd@ndxx A: "-,,."“'
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"»‘ 1969 - 1973 LL. B. (Hoha;) af:v_’ “;f*a7i

EVITA
“*NAME;‘ EPEEE A Francis Caraaoc Rose Price‘.c
PLACE OF BIRTH: Calcutta, India
YEAR OF“BIRTHQ . 1950 : “;.' R

el

POST=- SECONDARY EDUCATION AND DEGREES ; I
Unlver51ty of- helbourne, o | .

arkv1lle, Victoria
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Univer51ty of Alberta, 'va5}.1.a’.=..'xﬂﬁéft_-;“
/ Vdmonton, Alberta,.f;‘f U R

i
!

Canada

«HHONOURS»AND~AWARD§§a5i ’%:a?‘ﬁﬁk"g'Veifﬁa
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Melbounne University
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Nelbourne University
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0. 4 . ..l ..
Ca?adian Petroleum Law Foundailon Annual Prize o
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Canadlan(Petroleum Law Foundatlon Fellowship
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