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ARSTRACST
This thesis examines Judictral decisions but uses Lhe
techniques of literary analysis.

Chapter One examines Murdoch v. Murdech usinag

Foucault's idea of discourse as an eXxercirse in o rsEstitut ronal
power. Through rhe.orics of neutrvality and mpartiality,
judges present an impartial appearance of relative
powerlessness. They oxercise power by controlling the
discourses that law recognizes and by excluding ot heq
discourses.

Chapter Two examines Dopnoghue . (or McAligter) v,

Stevenson using James Boyd White's idea of democratice
conversation to explain how law changes yel maintaing it
respect for precedent. Judges must balance their duty to
obey precedent with their duty to decide cascs independent |y
of precedent when society's needs require croeative decinjons
from them. Democratic conversation help:s explain how judges
serve the seemingly inconsistent demands of hoth
requirements.

Chapter Three examines Brown v. Board of Kducalion ned

n through the critical techniquees of
deconstruction. Deconstruction shows that reasons can
support inconsistent positions, suggesting the inadeguacy of

reason as a guide to action. Instead, the construction of

the human subject, in Plessy, Brown, and in the criticisms
of Brown, provides a way to assess the success of a

particular decision and an approach for future decisions.
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INTRODUCTION

This thesis will examine judicial writing, not from a

Leeegal peerspective but from a literary one. I shall examine

four judicial decisions, each a landmark case from the

highest courts of Canada, England, and the United States.

Char.t«+r I, Murdoch v, Murdoch,® will view the idea of legal

discourse as an exercise in institutional power. Language

15 the instrument through which judges obscure and exercise

nd

‘E.U‘

power. They hide their power behind a seemingly neutral
impersonal discourse, yet through that discourse empower or
diminish those subject to their authority and shield the

judiciary from ideological conflict. Chapter II, Donoghue

r McAli r) v venson, will examine legal discourse

democratic conversation, we will see how judges respect the
decisions of their judicial predecessors, thereby respecting
law's antiquity, at the same time that they maintain their

freedom to decide cases independently of precedent, thereby

Finally, Chapter 111 will deal with
Education' and its predecessor, Plessy v. Ferguson,' using
the critical techniques of deconstruction. Although Plessy

' [1975] 1 Supreme Court Reports 423.
(1932] All England Reports 1.
' 347 United States Supreme Court Reports 483 (1954).

1163 ports 537 (1&26).




and Brown reach cpposite conclusions, one suppaort ing
segregation, the other intearation, both rely on reasons
that support either result. Deconstruction torvces ws to
look beyond reason for an explanation ot how each decision
works. Each decision's construction of the human subaect,
Plessy's as race, Brown's as individual, helps account ton
whatever success or failure ecach decision achireve:s.  When
all four decisions are considered, one discovers that oa
decision's success or failure depends more on it:s
consideration for the individual human subject, s expaeseed
through its discourse, than on the power of its leqgal
reasoning.

Murdoch reveals how judges obscure their power behind o
rhetoric of neutrality and impersonality. Judqge:s achiceve an
impression of neutrality by restricting the apparent soope:
of their function to that of deciding cases., They take no
part in the preparation or presentation of cases.
Furthermore, they structure their decisions to impart o
sense of scientific objectivity to the decision making
process. Judges also use passive constructions and
nominalizations to suppress the human actor in their
judgments and achieve an impression of i1mpersonality. koth
the majority and dissenting opinions in Murdoch use passive:
constructions to privilege action over actor (to reinforce a
judicial value of assigning responsibility for actions), to

assert rhetcrical control over events, and to obscure the



judicial anterpretive power.  They also use nominalizaticons
tr, enhance: or diminash each litigants' credibility or to
dimirniash the trial judge's standing in the reader's mind.
Tyt her, boilh aspects of judicial rhetoric, neutrality and

imporsonality, help render invisible the judicial exercise

of power .

shows, however, that judges still forcefully

exercise that power. Judges rename those over whom they
have powor of decision, the litigants and the trial judge,

status before the Court. They exclude from consideration

discourse that the law does not recognize. Mrs. Murdoch
must. translate her dispute into legal terminclogy to gain
access to the courts, losing much of her own narrative power
in the process. Judicial discourse also suppresses
litigants' narratives to better suit judicial analytical
methods. Finally, in their written decisions appellate
lower court judges to achieve their own rhetorical purposes.
Behind their rhetorics of neutrality and impersonality,
therefore, judges exert a powerful cortrol over those
subject to their authority.

In Donoghue I move from a discussion of power to one of
interpretation. If law uses rules from yesterday's cases to
decide today's disputes, how does the law grow and develop

to meet society's changing needs? The fact that law does



-—

grow and develop, yeb maintains tts tespoct tor the ot
suggests a process o7 interpretation whoereby proeviaiou:s:
ecisions are reinterpretod to bettor sorve the proosent
without at the zame time altering onr respaect o them oo
their ancient or immutable chatactor.

This process can be described sing domess Boyd wWhot ! o
idea of "democratic conversation." According to Wit

cases ar not to be read as rules to be tol lowed unt

r+

overruled, but represent "complex strugagle:s to come Lo borms

with real difficulty, to be read 1o light of the Court 'y
perception of that difficulty, and to be given woeirght
reflecting both the Court's confidence in it:s judgment o
the time and our sense of its wisdom" (169). Donoghue
provides two judgments, Lord Buckmaster's and Laoad Atkain':s,
representing respectively the failure and sucecss of Whate's
idea. Lord Buckmaster reads the cases as riules "to be
followed until overruled," whereas Lord Atkin negot iate:n
with the past to create from past decisions rules suited bt
the needs of the present. Throuqgh his ¢fforts, Lord Atkin
maintains respect for the law's antiquity and ensuren ity
continued relevance to society.

The last cases, Brown and Plesgy, will be examined

through the critical techniques of deconstruction. Pleog:,

enunciated the "separate but equal" doctrine justifying the:




segroergation of Whites and Blacks in Ameraican life. Brown
ended that doctrine in favour of integration, When both
cdecinions are examined, however, one finds that the reasons
supporting integration also support segregation, and vice
verrsa. One also finds that both terms bear the trace of the
otheor and depend on the other for their respective meanings.
In the end one cannot justify a privileging of either term
using any argunent based on reason.

This could mean the end of law, unless one conceives of
law as existing independently of reason. If possible, one
must find different ways of explaining each decision and of
articulat. . one's concerns and preferences for each. One
way is to consider each decision's construction of the human
subject, Plessy's as race, Brown's as individual. When this
is done, one sees that Plessy's generalized construction of
humanity allows it to ignore more easily the interests of
Black Americans, while Brown's more individualized

construction directs our concern to those interests.

re

Brown's construction of the human subject is not perfect,
however: Blacks lose the strength and support of their own
cultural identity as they become integrated into the

dominant White culture. As one explores the construction of

in

m\

the human subject, one sees that judicial decisions susta
themselves or draw our criticism more from their respect and

empathy for people than from the force of their logic.



Each different analytical technhique carries us to the
same conclusion: our praise or condemnation for judament s
stems largely from judges' treatment of the people over whom
they exercise the power of decision. In Murdoch, one ¢an
each judge's exercise of power over the Murdochs and the
trial judge. In Donoghue, one can conside:r how Lord
Buckmaster's and Lord Atkin's interpretive stirategie:s affoect
the plaintiff and others similarly situated. Finally, one
can praise Brown for its repudiation of Plessy but still
criticize Brown's failure to consider the cultural
differences between Black and White Americans, and ita

failure to encourage respect and tolerance for those

differences. Judicial decisions persuade us only partly
through their logical reasoning, therefore; they also

persuade us through their treatment of the people whoie

lives they affect.



CHAPTER ONE

THE EXERCISE OF POWER i
IN JUDICIAL DISCQURSE: MURDOCH v. MURDOCH’

Introduction

When the late philosopher Michel Foucault examined a
written work, he looked more to what the piece said about
its author than what it said about its subject. Foucault
cxamined the prose that people within powerful institutions
produce wher they write about those subject to their
authority. He considered the status of the people most
capable of writing, the positions from which they write, and
the positions of those about whom they write. Such writing,
he thought, was an exercise in power over others.

Foucault identified a will to dominate that resides in
the governors of society's institutions, and operates
through institutional discourse, a will which is more a
power of the institution itself than of its members, and
which asserts itself through the languages of neutrality,
rationality, truth, knowledge, and so forth. The will
aspires to the language of science and achieves power by
excluding competing discourses. Society's institutions

maintain their power when people see them as ideologically

! Reproduced in Appendix I.

" The following discussion about Foucault's ideas on
institutional writing and power comes from Daniel Williams,
"Law, Deconstruction, and Res;stanca. The Critical Stances
of Derrida and Foucault," (e 3 & Entertainme
6 (1988): 379-385.




neutral. Institutions therefore i1solate themselves trom
ideological conflict through neutral discout se.
This chapter will consider judicial discourse as an

exercise in the institutional will of which Foucault wiote,

using the Supreme Court of Canada's decision in Murdoch v,
Murdoch as an example. The majority and dissenting opintons
in Murdoch ensconce the activity of judagment within o
rhetoric of neutrality and impersonality. ‘This thetonie
imitates scientific style in suppressing agency. Judicial
discourse of this sort also excludes competing discourses by
forcing disputes into its own language and by controlling
witnesses' narratives. Combined, these features of judicial

discourse isolate the judiciary from ideological conflict,

Irene and James Murdoch were married in Alberta in
1943."' Like most young couples, they had few assets. For
the first four years of their marriage they worked as a
couple for a succession of ranchers. Mr. Murdoch broke
horses and tended cattle while Mrs. Murdoch cooked for the
work crews and helped her husband with his work. They made:
$100.00 per month in total, paid to Mr. Murdoch, plus room

and board.

' I have condensed the facts of Murdoch from the
factual summaries contained in the judgments of Mr. Justice
Martland and Mr. Justice Laskin. I use the same approach in

ana Three unless a note appears to the contrary.
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Over the next fifteen years, the couple worked hard in
the ranching business and improved their fortunes. In 1947
Mr. Murdoch and Mrs. Murdoch's father jointly purchased a
guest ranch near Bragg Creek. Mr. and Mrs. Murdoch worked
on 1t, then sold it at a profit four years later. This
pattern continued, Mr. Murdoch buying successively better
ranches as the couple's wealth grew. Mr. Murdoch also
worked for a stock association during this time, which kept
him away from home for up to five months a year. While he
was at home, the Murdochs worked together on their ranch.
While he was away, Mrs. Murdoch kept the ranch productive on
her own.

However, by the early to mid 1960's the Murdochs'
marriage was in trouble. In 1964 Mrs. Murdoch filed a
caveat against land registered in her husband's name,

t. When her husband

claiming an interest under
asked her to remove the caveat in 1968, so that he could
sell the land, she refused. The couple had a viclent
argument and separated. Mrs. Murdoch left with nothing. 1In
the end she got nothing beyond custody of their son and
maintenance. Even though she had helped her husband buy and
maintain their properties with her work, she received no
share in them.

Mrs. Murdoch sued for half of her husband's ranching
business. At trial she based her claim unsuccessfully on an

alleged partnership between the two. The Alberta Court of
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Appeal dismissed her appeal because she had accepted
maintenance payments. In the Supreme Court otf Canada, she
abandoned her partnership argument and advanced her claim an
trust law. She argued for a share in her husband's property
based on the work she did to acquire and maintain it. Mi,
Murdoch denied any financial contribution on her part,
acknowledging only her labour towards the upkeep of the
properties. He argued that she did only what . normal ranch
wife was expected to do. Of the five justices who heard the

case, four accepted Mr. Murdoch's arguments, with Mr.

Justice Laskin dissenting.

Judicial neutrality requires that judges take no part
in preparing or presenting cases, that they only decide
them. Although trial judges may supplement the parties'
legal research with that of their own, they must determinc
the facts of the case solely from the evidence each side
presents. Appellate judges seem even more confined.
Although they too can independently research the law, they
almost always accept the trial judge's findings of fact as

conclusive.! Since they cannot interpret the facts, and

! Laskin's judgment in Murdoch is a rare exception to
this rule. However, appellate judges can disagree with a
trial judge only to a limited extent. Laskin bases his
factual conclusions solely on undisputed evidence. He could
not use disputed evidence, nor evaluate a witness'
credibility, because the transcript denies him the
opportunity of personally observing the witnesses, an
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must accept the law as 1t is, appellate judges convey an
image of neutrality, their power sSeemingly limited to
evaluating decisions that others have made, using materials
which they as judges have neither gathered nor evaluated
themselves.,

When they come to write their decisions, judges
structure them to establish and enhance an impression of
neutrality. Most judges divide their decisions into
distinct sections, each dealing with different aspects of
the case. Judicial style manuals and articles encourage
this approach.” George advises a step-by-step method,
moving from facts to law (3-4, 85), while Douglas sets out a
five-part format for opinions (4-6). This rigid, iterated
structure presents a firm control over the material,
emphasizing the impression of a logical, orderly, and
dispassionate mind.

In Mr. Justice Martland's judgment in Murdoch, for
example, the case's procedural history appears in paragraphs

one through six. Paragraph seven contains the issue of law

that the Court must decide. Paragraphs eight through

opportunity the trial judge uses to resolve those kinds of
disputes.

" Joyce J. George, Judicia
2nd. ed. (Buffalo: Hein, 1986).

Charles G. Douglas, III, "“How to Write a Concise
Opinion," The Judges' Journal 22 (1983): 4-7, 47-49.

Michael Kirby, "On the Writing of Judgments," The
Australian L.J. 64 (1990): 697.

The above-noted authors are all judges.
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sixteen summarize the facts. The disposition of the case in
the lower courts takes up paragraphs scoventeen and eilahteen.
Martland summarizes the applicable law in paragraphs
nineteen through twenty-five. The Court's leaal reasoning
occuplies paragraphs twenty-six to thirty =ix, and o briet
conclusion follows in paragraphs thirty-seven and thirty
eight. Not every legal decision follows this pattern
exactly. Some include different sections and cemphasize
those sections in different ways. Nevertheless, most leaal
judgments will show a distinct patterning similar to
Martland's, arranging sections in a rigid block like
structure.

Judges also enhance their appearance of noutrality by
arranging the order in which different section:s appear in
their judgments. Earlier sections limit the scope and
content of later sections. The issue of law lLimits the
number of facts a judge must discuss. Both in turn limit
the amount of law that applies to the case. The judgment
proceeds as if by scientific method: judges state the
issues they must decide, or the theories they will test;
they then set out the facts, or data; they state the law
that applies to the facts, then apply that law, and a
conclusion results from this process as if it were the only
conclusion that could result. The scientific format allows

judges to decide cases in ways that suggest that an
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ohbjectified reasoning process leads them to their

Martland follows this format in Murdoch. He initially
recounts all the claims Mrs. Murdoch made against her
husband in the two lawsuits she filed against him, the first
for judicial separation, custody of their son, alimony,
maintenance, and sole possession of the family home, the
second for a one half interest in her husband's assets.
Martland then says, '"We are concerned . . . only with the
issues raised in the second of the appellant's two claims™
(Murdoch 427). He omits from his ensuing discussion of the
such as Mrs. Murdoch's continuing financial requirements,
the Murdochs' respective parenting skills, the best
interests of their child, and so forth. Instead, Martland's
discuscion of the facts concentrates on the property the
Murdochs accumulated during their marriage. Martland then
assembles and discusses the legal authorities (all of which
discuss property division between spouses on marriage
breakdown) before discussing how those authorities apply to
the facts. Martland's presentation of his decision suggests
that the decision results from his following the process
itself: the rigid format eliminates any personal biases he

by its structure.
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The Rhetoric of Impersonality

Judges also achieve an appearance of neutrality by

—

using an impersonal, formal la age, which oveates 1t s
impression of formality by using passive construct tons and
nominalizations.” Martland and Laskin use both, though we
will examine the passive construction first. Setting out

Trueman, Martland writos:

the facts in Truem:

loan to the husband. A house was built and moved
onto the land. The land was farmed for nine
vyears. The stock and machinery weore then sold and
the farm rented, the husband receiving the rent.
(Murdeoch 433, italics added)

In discussing the facts in Murdoch, Laskin writos:
The Ward property was sold in late 1958 for $8,000
and the Brockway property . . . was bouaht {or

$25,000. A down payment was made of $10,000,

® See George Orwell, "Politics and the hnqllah

Language, " in Gegrge Qrwell T 1] | i _ :
, COmp. Rlchard H. Rovere (New ‘York:

Harcourt, Brace, 1956) 363. See also Bob Hodge and Rogoar
Fowler, "Orwellian Llnqulstlcs " in Fowler, Hodge, Kress,
and Trew, (London: Eautledge & Kegan
Paul, 1979) 14-18, and Rgger Fowler and Gunther Kress,
"Critical Linguistics,' in Fowler 208, cited in Dennis R.
Klinck, "Style, Meaning, and Knawing Megarry J. and
Denning M.R. in , _Trus ‘N 2)," U of
Toronto L.J. 37 (1987): 377.

7 [1971] 2 Western Weekly Reports 688 (Alberta Court of
Appeal).
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. « . The balance of the purchase price was
payable in annual instalments. (Murdoch 442,
italics added)
Both passages suppress the human actor. Of course we
could infer human agency from the context and rewrite both
passages to recover that agency. We could render Martland's
passage in the following language:
A bank loan to the husband financed the down
payment of $435. Mr. Trueman arranged with
contractors to build a house and move it onto the
land. Mr. and Mrs. Trueman farmed the land for
nine years. They then sold the stock and
machinery and rented the farm, the husband
receiving the rent from the tenants.

Laskin's passage would appear as follows:
Mr. Murdoch sold the Ward property in late 1958
for $8,000. He then bought the Brockway property

for $25,000, making a $10,000 down payment and

in annual instalments.
Rhetorical privileging of action over actors by judges
reveals an important judicial value, that judges assess
people by their conduct. Since people control their conduct
and must take responsibility for it, judging people by their

actions seems like a fair way to proceed. Each time a judge



emphasizes the action over the actor, theretore, he al:so
rhetorically asserts his own idea of fairness,.

Judges also privilege the activity over the actor to
assert their rhetorical control over the events they
describe. One example is Laskin's description ot the
assault that preceded the Murdochs' separation. lLaskin
describes the assault in a curiously detached way:
"Subsequently there was a physical clash which resulted o
the hospitalization of the wife. The parties separated
« « " (Murdoch 443). The passive voice e¢liminates Mi,
Murdoch as producer of the physical violence. The torm
"physical clash" substitutes for him. Although no one could
expect such a violent event to produce predictable
consequences, it nevertheless "resulted" in Mrs. Murdoch's
“"hospitalization." The term "resulted" suggests an order to
the events that neither participant could have intended.,

Furthermore, the term "hospitalization,' though it suqggest:s
the severity of Mrs. Murdoch's injuries, suggests also a
resolution in her convalescence and recovery. Laskin's
presentation of the assault shifts our attention from the
actors to their actions, and, in so doing, captures an
irraticnal and violent event within the confinaes of judicial
discourse's dispassionate, neutral rhetoric. Judicial

thinking will rule the passions, this presentation says, not

the reverse.
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Judicial discourse's privileging of action over actors
applies also to judicial actions. 1In discussing the caselaw

Act and the

surrounding the M
circumstances under which a trust would operate in the
matrimonial context, Laskin writes, "It is this second
matter [the circumstances under which a trust would operate])
that controls the disposition of the present appeal”
(Murdoch 453). Martland refers to the trial judge in the
Trueman case, who "felt obliged to dismiss the wife's claim
for a declaration that she had an interest in the family
home, in view of the Thompson case"” (Murdoch 434). In both
examples judicial discourse personifies the law as an
autonomous subject empowered beyond the judge. By
personifying trust law, Laskin gives it volition, as if the
law of trusts acts independent of human agency. By writing
that he finds himself constrained by Thompson, the trial
judge in Trueman gives the law the appearance of power over
him.

The reality, of course, is that judges' interpretations
govern the law. Laskin may describe trust law as
independent, but he and Martland disagree as to how it
should act. The trial judge in Trueman finds himself
constrained by Thompson, but the Alberta Court of Appeal

If different judges can interpret the law in different ways,

3‘

" Thompson v, Thompson, [1961])
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the law cannot exist apart from human aacency. Neverthele::s,
the strategy of assigning volition to the law obscures a
judge's interpretative powers and adds to the impression ot
neutrality. If a judge presents the law as something beyond

his or her control, then he or she can defloect suagaestion:s

In addition to passive constructions, Martland and
Laskin also use nominalizations. Nominalization:s vesult
when writers or speakers use nouns to express concepts when
they could have used verbs or adjectives (Fowler and Kroes:
207). Martland uses a nominalization when he discussses My,
Murdoch's denial that he received any monies from his wife
towards the purchase of their various properticvi:  "[Mr.
Murdoch] said he did not receive money from his wife, by way
of contribution, but that he borrowed the funds trom Mrs.
Nash" (Murdoch 429). When Martland writes that Mr. Murdoch
borrowed the funds, he uses the past perfect tense to show a
direct, uncomplicated action which enhances Mr. Murdoch’'s
credibility by simplifying the transaction. Martland fails
to mention in this passage that while the money came: from
Mrs. Nash, it went through Mrs. Murdoch's bank account. On
the other hand, when Martland reports Mr. Murdoch's denial
of his wife's contribution, he complicates the action with
the nominalization "contribution.'" Mr. Murdoch, the passage
suggests, would not only have had to have received the money

from his wife, but received it by way of contribution. Her
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veeracity tends to prefer the simple propesition to the
complicated,  When we rewrite the passage to remove the
nominalization, however, Martland's complication vanishes:
"[Mr. Murdoch] said he did not receive money from his wife,
by way of her contributing money [to him].'" Whatever Mr.
Murdeoch received Mrs. Murdoch contributed; receiving and
contributing are two sides of the same action. By
desceribing Mrs. Murdoch's action with a nominalization,
Martland stylistically complicates her action to diminish
her credibility. By using the past perfect tense tc
describe Mr. Murdoch's activity, he enhances Mr. Murdoch's
credibility by collapsing two actions into one.
Laskin uses nominalizations as part of his effort to
diminish the trial judge. He writes:
The only sentence in his brief reasons that could
conceivably relate to the issue [of alleged
partnership] as argued in this Court was one
coupling his rejection of the allegation of
partnership with a refusal to find that (in his
words) "a relationship existed which would give
the plaintiff the right to claim as a joint owner
in equity in any of the farm assets". (Murdoch
439)
Laskin uses nominalizations to suggest a state of confusion

in the trial judge's mind. Laskin's description of the
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trial judge coupling "rejection” with "retusal® demonstiate:s
this confusion. Mrs. Murdoch's claim does not rest on
coupling the conclusion that the Murdochs were partners with
the conclusion that she has an equitable claim to halt hee
husband's assets, as Laskin's passage sudaests the trioal
judge believes. Rather, the conclusion that the Murdoch:s
were partners supports Mrs. Murdoch's equitable ¢laim to
half her husband's assets. A judge can only conclude that
Mr. Murdoch holds half the assets in trust ftor his wife
after he concludes that they were partners, boecausnc the
basis for establishing the trust rests in the patners=hip
relationship. Laskin's passage suggests that the tiial
judge fails to appreciate the relationship between the two
legal conclusions.

When we eliminate the nominalizations in Laskin's
passage we also eliminate the impression of disorder in the
trial judge's mind:

The only sentence in his brieft reason: that could

conceivably relate to the issue [of alleged

where the trial judge rejected the allegation of
partnership and refused to find that (in his
words) "a relaticnship existed which would give
the plaintiff the right to claim as a joint owner

in equity in any of the farm assets".



This passage not only changes the nominalizations
"rejection" and "refusal" into verbs, but alsc omits the
verb "coupling," which requires at least one direct object
to complete its action. The nouns "rejection" and "refusal”
serve as those objects in Laskin's passage; without them,
the verb “coupling" must also be eliminated. The rewritten
passage now Suggests a temporal relationship between the
actions of rejecting and refusing where (correctly) the
trial judge's act of refusing to find a relationship to
support Mrs. Murdoch's c¢laim does not occur in the passage
until after he rejects the allegation of partnership.

Laskin's characterization of the trial judge's
confusion on this point suggests that the trial judge did
not understand the nature of Mrs. Murdoch's claim. Laskin
gives us only part of the trial judge's sentence, however,
so we cannot determine from Laskin's judgment alone whether
the trial judge expresses himself as Laskin suggests, or
whether he correctly expresses the relationship between
partnership and trust. Laskin's characterization diminishes
the trial judge in the reader's mind, but denies the reader
any oppertunity to independently assess the fairness of

Laskin's criticism of the trial judge.

If judges hide their power to decide behind a neutral

rhetoric of relative powerlessness, they adopt no such pose
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in relation to those over whom they exercise that power.
Judicial discourse reduces people through renaming. In

applies to the Murdochs and the trial judge.

Neither Martland nor Laskin ever refers to Mr. or Mrs.
Murdoch or to the trial judge by their given names.

Instead, they refer to them by their legal function or
status. Martland calls Mrs. Murdoch the appellant twenty-
four times in thirty references.” He calls Mr. Murdoch the
respondent thirty-six times in thirty-two references.
Laskin uses the terms wife and husband. He calls Mrs.
Murdoch the wife in thirty-four of forty references, and Mr.

Murdoch the husband in twenty-six of twenty-nine references.

]

Both judges refer to the trial judge only as the trial
judge, save on one occasion where Martland calls him the
learned trial judge.

The terms appellant, respondent, and trial judge carry
restricted meanings, referring, in turn, to one who appeals
a judgment, one who responds to that appeal, and to the
judge who first heard the case. No one could properly name
either Mr. or Mrs. Murdoch a respondent or appellant at any
other time than while their dispute is before the appellate
courts. While the trial judge could be a trial judge in any
number of cases, he could only be the trial judge in one.

The terms appellant, respondent, and trial judge therefore

® All counts exclude pronouns.



describe each participant in limited ways, for a limited
time, and for the limited purposes of one appeal.

l.askin's names, wife and husband, do not expand the
Murdochs' identities either, although his terms seem at
first more open. When the Murdochs appear before the
Supreme Court of Canada, their marriage has broken down, but
they are not divorced; they are "judicially separated”
(Murdoch 426). They live apart, with Mrs. Murdoch having
custody of their son, and Mr. Murdoch under an order to pay
maintenance. Technically, one could still call them husband
and wife, but only technically. Those terms, as Laskin uses
them, would not accurately describe their social status, nor
evoke any connotations of family, love or duty between two
people. The names husband and wife here describe only a
legal status, and have relevance only to the legal rights
and duties that flow between the Murdochs.

The act of naming carries mythical significance. 1In
some cultures, naming a person conjures that person into
one's presence.'’ In Judeo-Christian culture, naming
implies control over the thing named. Adam's first task in
Eden is to name all the creatures over which he will have
dominion (Gen. 2:19-20). For similar reasons, God forbids
the ancient Israelites to speak His name (Exod. 3:13-14,

6:3); for them to do so implies a control over God which

' Bernhard Grossfeld, "Language and the Law," Journal
_ A ‘ommerce 50 (1984-85): 796.
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humanity cannot have. Names are therefore important for the
control they imply over the thing or person named.

Both justices rename the Murdochs and the trial judge
but show great respect for the names of the judicial
authorities they c¢ite in their judgments. They name them
individually, complete with judicial titles. Roth laskin
and Martland refer to Judson J., the "J." standing tor "Mp.
Justice,'" and to Johnson J.A., the "J.A." standing fou
“"Appellate Justice.'" Laskin refers to Kerwin C.J.C., the
"C.J.C." meaning "Chief Justice of Canada." Martland quotes
a passage from Sir Raymond Evershed, M.R. (Murdoch 431), the
“"M.R." denoting Evershed's rank as '"Master of the Rolls,”
the position held by the chief justice of the English Court
of Appeal. Both justices refer to Lords Reid, Diplock, and
Denn:nn, the term "Lord" denoting membership in the British
House of Lords, England's upper legislative chamber and also
its highest court.

While it may be helpful for the reader to know which
judge stated which legal proposition, as a matter of pure
law only the words of a judge carry legal authority, not the
judge himself. No one can ignore, however, the wisdom and
experience of the judges Laskin and Martland cite. By

with the persuasive authority of the judges to whom they

refer.
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The difference in naming also reveals a difference in
control. Neither Laskin nor Martland can overrule the
decisions they cite because of gtare decisis- At most,
they can creatively interpret or evade the authorities. On
the other hand, Martland and Laskin can overrule the trial
judge and decide how to dispose of the Murdochs' appeal.
Through renaming, judges rhetorically control those over

whom they exercise legal power, and respect those over whom

they have none.

Judicial discourse also excludes forms of discourse
that it does not recognize. It forces those who use the
legal system to translate their disputes into a language
that judicial discourse uses. Mrs. Murdoch's claims in
partnership and trust law are attempts at such translation.
Both areas of law seem better suited to solve business, not

matrimonial, disputes.'' However, in the late 1960's,

'' The only exceptions are Trueman, an Alberta Court of
Appeal decision, and the Ontario Court of Appeal decision in
Thompson before that case reached the Supreme Court of
Canada. Neither Martland nor Laskin refers to any judge

from the Thompson Court by name.

¥ In the discussion of partnership and trust law that
follows, I take the law exclusively from the decisions of
Mr. Justice Martland and Mr. Justice Laskin, both from the
statements they make and from the authorities they cite.
Legally, this is questionable practice. The law has changed
in the twenty years since Murdoch was decided, and the few
decisions from which both justices quote cannot fully
describe the law as it stood at the time. However, since my
study is a rhetorical one of the law as it was applied to a
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judicial discourse recognized no better causes of action.
Neither cause of action, however, allows Mrs. Murdoch to

bring the full range of her dispute before the courts; in

different ways, each requires her judges to considoer het
claim within a discourse of business inappropriate to hov
context.

The trial judge looked for evidence that showoed or did
not show that the Murdochs held their assets as partners.
He mostly considered documents. The registerad documents
showed Mr. Murdoch as the sole owner of the land and prowved
his sole ownership of the cattle and farm equipment. He
filed all the tax returns under his name. Mrs. Murdoch
produced her own bank account statement, recording
contributions towards her husband's purchase of the Sturrock
farm, but Mr. Murdoch produced account ledgers showing those
contributions as loans from Mrs. Murdoch's mother. His
ledgers suggested that the contributions only moved through

Mrs. Murdoch's account but did not originate with her.

Finally, the trial judge noted that no document declaring a

Murdoch not only had the volume of documents on his side, he

also had documents that conveyed believability. The

particular case, I believe that it is necessary to restrict
the essay's legal scope in this way.
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institution or institutions with which they were registered.
Revenue Canada backed the integrity of Mr. Murdoch's tax
returns under threat of penalties for false or misleading
information. Mr. Murdoch's account ledgers showed entries
against his own financial interest, entries he likely would
not have made unless he were compelled by their truth. Mrs.
Murdoch's bank account statements were ambiguous, depending
only on her word against the proven integrity of her
husband's ledger statements. Finally, the lack of a
partnership declaration added more official weight to Mr.
Murdoch's side. As Laskin noted, Mrs. Murdoch could not
produce "any effective writing to support a division in her
favour"” (Murdoch 446).

We may wonder why these documents would matter so much.
After all, very few (if any) married couples file
declarations of partnership or worry about creating a paper
trail documenting such a partnership. Most business
partnerships do worry about these things, thouglh, and they
comprise almost all the partnerships that exist.

Partnership law, since it deals almost exclusively with
business, favours written records to record business
activities and establish legal positions. It assumes that
most partners are roughly autonomous individuals, that they
are motivated by profit, and that they leave the partnership
when they think they are not getting enough out of it.

However, partnership law ignores at leact some of the
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reasons why married people (at least from the 1940's to the

businesses: mutual love and trust, societal pressures to
put property in the man's name, and avoidance ot divorcoe.
Partnership law, then, favours a discourse of busines:s Oven
that of marriage regardless of the context within which it
is applied. Mrs. Murdoch's case failed in Alberta because
her relationship could not be defined as a partnership,

Mrs. Murdoch achieved no greater success when, in her
appeal to the Supreme Court of Canada, she tried to

translate her dispute into trust law. Martland relies an

two authorities in ruling against her: Thompson and
Trueman. In Thompson, the Supreme Court of Canada held that
a wife cannot claim an interest in property just because of

marriage; she would have to have made a financial
contribution to her husband's acquisition of assetls before
the Court would impose a trust on him. The Alberta Court of
Appeal in Trueman relieved the severity of this doctrine.

It held that the contribution does not necessarily have to
be in money as long as it can be translated into money. If,
in addition to her normal duties as a farm wife and mother,
the wife contributes labour towards her husband's
acquisition of assets, the Court may impose a trust on the
husband to the extent that her labour saves him the expense
of a hired worker. Trust law, therefore, unlike partnership

law, does not require a judge to list the factors that would
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allow him to impose a trust, then decide whether the case
includes those factors. Instead, it establishes a
juxtaposition between facts that support a trust and those
that do not. Nevertheless, trust law, like partnership law,
still requires Mrs. Murdoch to translate her case into
financial terms to obtain relief.

Thompson demonstrates the juxtaposition. There, Mr.
Justice Judson notes that the authorities go no farther than
allowing the wife to share in the matrimonial home if she
proves that she made a financial contribution to its
acquisition. 1In argquing against extending the principle
further, Judson says:

Yet, if the principle is sound when it is based on
a financial contribution, no matter how modest,
there seems to be no logical objection to its
application and the exercise of the same
discretion when there is no financial contribution
when the other attributes of the matrimonial
partnership are present. (Thompson 13-14; cited
in Murdoch 431)
The juxtaposed terms in this passage are '"financial
contribution" and "other attributes of the matrimonial
partnership.” The former can be precisely quantified and
converted into money so that a judge can easily compare it
with the value of the property the wife claims. 1In

contrast, "other attributes of the matrimonial partnership"
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means something less precise, and more subject to an
individual judge's personal values and biascs.

A similar juxtaposition occurs in Trueman. There, the

Alberta Court of Appeal equates some of the wife's labour to
labour the husband would have had to hire. To the extent
that the wife's labour has saved her husband some expense 1n
hired hands, the Court finds that she made a financial
contribution. The juxtaposed terms are "services which the
appellant rendered [that] relieved the respondent f{rom
employing extra help"” and "her work as a farm wife and
mother." The rhetoric of precision and vagueness is again
noteworthy: the former term is quite precise in that it
allows a judge to measure the value of the wife's scrvices
against an objective standard, the value of a hired hand's
services. The latter term, however, provides no such
standard.

A serious difficulty arises when courts speak of the
wife's labour as if it were a financial contribution. If we
equate her farm labour with that of a hired hand's, we can
similarly equate every aspect of her work as a mother and
housekeeper to paid labour. Yet, Judson specifically
excludes that result in Thompson. As the Alberta Court of
Appeal reasons in Trueman, though, if a wife's labour
conveys the same financial benefit to her husband as a

direct financial contribution, a Court must recognize her

labour as a contribution. Neither Court wants to reach that
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result, though, so they limit the doctrine by excluding the
duties that a woman performs as a wife and mother from the

range of contributions that will support a trust. The

business relationship over the marital. Those aspects of
the marital relationship that resemble business activities
will support a trust, while those that resemble marital
activities will not.

Both the list of factors of partnership law and the
fine distinctions of trust law exclude Mrs. Murdoch from the
judicial process. Both areas of law favour business
interests, not those of married women, by focusing narrowly
on the financial relations between people in a business
setting. Neither recognizes the validity of any other
setting within which individuals could have financial
relations. Trust law specifically excludes such settings
while partnership law simply ignores them. Orie reason Mrs.

Murdoch loses, therefore, is because she cannot translate

matrimonial, not a business setting. Both discourses

exclude it.




better suited to judicial analysis than to litigants'
everyday language. O'Barr and Conley note that litigants an
Small Claims Court feel more satisfied about the process
when judges allow them to tell their stories in everyday
language.“ This satisfaction comes at a price however:
everyday narratives do not satisfy "the deductive,
hypothesis-testing structure with which judges are most
familiar" (O'Barr 662), and produce results intotior to what
litigants could achieve if they were to structure theit
narratives to suit judges' requirements better (O'Barr 662).
In the higher courts, lawyers present their client:s!' canses
with judges' requirements in mind. No one questions whet heg
the judicial narrative structure excludes leqgitimate claims
from judicial consideration. People conform to the judicial
narrative structure to suit judicial analyticel
requirements, not necessarily to enhance their case:s.

Since most people do not know how to structure their
narratives to satisfy judges' needs, they surrendog
narrative control to their lawyers, who structure their
narratives for them. Even though lawyers are restricted to
asking only open-ended questions of their own witnenses (Lo
dispel any impression that the evidence has beoen contrived),
they still control their clients' narratives with gquestions

designed to introduce and develop topics relevant teo the

P William M. O'Barr and John M. Conley, "Litiqgnt

NarratheS." Lau_anw 19 (1985): 662,
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case, and to conform to the requirements of judicial
analysis. ' Cross-examining lawyers exert a different form
of control. They ask leading questions designed to suggest
the answers they want and to provoke simple yes or no
responses.  Furthermore, the cross-examining lawyer's
ability to question a witness without revealing the purpose
behind the questions, and the judge's power to force
witnesses to answer under threat of contempt proceedings,
help the cross-examining lawyer extract damaging information
even from an opposing litigant, and to create a counter-
narrative from that litigant's own testimony. The courtroom
creates a setting, therefore, where litigants lose control
over their own discourse, submitting it to a structure which
others control, not necessarily in their own best interests.
Witnesses lose more control over their discourse when a
case goes to appeal. At trial, a court reporter records
everything anyone says, and produces a written transcript.
The Supreme Court of Canada, when it considers the parties'
evidence, uses the transcript. While this transcript
preserves what people say more accurately than notes or

memories, it nevertheless alters the manner in which people

"' See generally James W. McElhaney, '"Witness Control,"
in McElhaney, Trial Notebook: A Practical Primer on Trial
Advocacy (Chicago: ABA Section of Litigation, 1981) 125-137.
Some of these techniques include: directing a witness'
attention to a specific time and place before asking if they
were doing anything at that time and place, or whether
anything unusual happened; or directly introducing a topic
("I would like to discuss your husband's farm with you,
now.").
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speak. It naturally omits variations in pitoh or tone,
fails to record body language, gestures, or tacial
expressions, and skips pauses and interruptions, aiving the
impression of continucus discourse. In sum, it 1cmoves the
emotional content from speech.

Only a reduced portion of a person's entire discour se
is reviewed by an appellate judge during his considerat ion
of the case. In writing their decisions, however, judaes
use an even smaller part. Finally, judges wmanipulate oven
that reduced corpus by their rhetorical stralegices.  In
Murdoch, Laskin uses portions of the Murdochs' ovidence to
diminish the trial judge. Laskin's disayrcement with
Martland centres on the majority opinion that Mrs. Murdoch
made no financial contribution to Mr. Murdoch's acquisition
of assets, and that her contributions did not entitle her to
a share of those assets. He takes issue with the majority,
in part, by raising Mrs. Murdoch's status to that of an
actor in his judgment, and by diminishing the tirial judge’s
status. Laskin quotes extensively from Mrs. Murdoch's
evidence to show that she made a contribution 1n physical
labour to the couple's ranching operation:s:

Q. Could , 1 tell the court, as briefly as you
can, the nature of the work you did?
A. Haying, raking, swathing, moving, driving

trucks and tractors and teams, quiatening

horses, taking cattle back and forth to the
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reserve, dehorning, vaccinating, branding,
anything that was to be done. I worked
outside with him, just as a man would,
anything that was to be done. (Murdoch 443)

Three intervening guestions establish that Mr. Murdoch was
away from the properties for five months out of every year.

Q. So that you would do the chores and other
work around the farm?

A. I did help until our son was old enough, then
he helped, but until we had him I did it on
my own, except for the few, you know, two or
three weeks in the summer time when we would
hire extra help then for stacking, but I was
always still out there helping to rake and
take lunches and gas out into the field.
(Murdoch 443)

Laskin then gquotes Mr. Murdoch's evidence in chief on the

same issue:

Q. Over the years what were your wife's
activities around the ranch?

A. Oh, just about what the ordinary rancher's
wife does. Most of them can do most
anything. (Murdoch 444)

The juxtaposition of Mrs. Murdoch's detailed evidence with
her husband's casual dismissal of her contributions

encourages the reader to conclude that Mrs. Murdoch's



contribution went far beyond the ordinary. By using her
words, not his own, to demonstrate the inadequacy ot her
husband's position, Laskin adds her voice to his own and
empowers her as an actor in his decision.
Immediately after Mr. Murdoch's guotation, Laskin
reduces the trial judge's status with the following comment:
This answer [Mr. Murdoch's] appears to be the
basis of the trial judge's conclusion that the
wife made only a normal contribution as wife to
the matrimonial regime, a conclusion cariying the
legal significance that it gave her no foundation,
upon the breakdown of the marriage, to claim an
outright interest in the assets, standing in her
cohabitation of the spouses. (Murdoch 444)
Laskin's phrase "appears to be the basis" contains a measure
of caustic incredulity which diminishes our respect for the
trial judge: either he missed Mrs. Murdoch's evidence
completely, or he preferred Mr. Murdoch's sweeping
generalization to her detailed responses. His failure means
that he did not appreciate the legal significance of the
evidence he used in making his findings of fact. 1If he had,
he would have taken more care in coming to his factual
conclusions, as the legal consequences to Mrs. Murdoch

demanded he do. Laskin's assessment and the stinging way in
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which he makes it diminishes our respect for the trial judge
and the decision he made.

In contrast to Laskin, Martland diminishes Mrs.
Murdoch's role in his judgment. He paraphrases one passage
from Mrs. Murdoch's evidence, and never guotes her directly
at all. Further, he subsumes Mrs. Murdoch's arguments
entirely within his own lexicon, syntax and grammar.'~ In
one passage he writes:

The appellant contends, however, that, in the

light of the Trueman decision, a claim can be

founded, apart from financial contribution, on the

work performed by the appellant in connection with

her husband's ranching activities. (Murdoch 433)
In the passage Laskin quotes, Mrs. Murdoch uses forceful,
active verbs ("Haying, raking, swathing,'" etc.). Martland's
passage uses the less forceful verb "contends." Martland
also uses weak passive constructions such as "a claim can be
founded," which makes her argument seem tentative. A second
passive construction, "work performed by the appellant in
connection with her husband's ranching activities,"
subordinates her work to her husband's by characterizing it
as work done only "in connection" with Mr. Murdoch's work,
not as an independent activity in its own right. In the

passage Laskin quotes, Mrs. Murdoch also uses a passive

> Elizabeth Mertz, "Consensus and Dissent in U.S.
Legal Opinions: Narrative Structure and Social Voices,"

Anthropological Linguistics 30 (1988): 378-379.
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construction, "anything that was to be done,'" but one which
preserves an impression of activity by sugaesting that she
did still more work than what she discloses in the passage.
Martland diminishes Mrs. Murdoch's role in his judament by
paraphrasing her instead of allowing her to speak with her
own voice.

In contrast to his treatment of Mrs. Murdoch, Martland
quotes exactly, and in blocks set apart from the toxt of his
judgment, the trial judge, the Alberta Court of Appeal, and,
with one exception, all seven passages that he uses trom
other judges. By quoting directly, and sufficiently to
warrant a block quotation, Martland gives respect and
independence to the judges whom he quotes, a respect he
denies to Mrs. Murdoch.'" Martland's pattern of quotation
suppresses Mrs. Murdoch's voice and empowers those of the
judicial actors in the case, both those who have decided the
case at trial and appeal, and those who have writton

judgments to which Martland refers.

Conclusion
Judicial discourse shields itself from ideological

conflict through rhetorics of neutrality and impersonality.

'® Mikhail Bakhtin writes that "the stronger the
feeling of hierarchical eminence in another's utterance, the
more sharply defined will its boundaries be. . . ."
Volosinov, V.N. [M. Bakhtin], Marxism and the Philosophy of
Language (Cambridge Mass.: Harvard UP, 1973) 123, cited in
Mertz 379.
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The judicial system creates a passive, seemingly limited
role for the appellate judge, evaluating other judges'
decisions, confined by the law and facts of the individual
case. Judges structure their decisions in such a way to
reinforce this impression of limited power. They organize
the material of their judgments in a logical way to
eliminate legally extraneous materials and to suggest an
inevitability to their conclusions. Decisions make
themselves, this structure implies, based on the
dispassionate application of law to the facts.

Stylistically, judges favour action over the actor, to
reinforce the impression that neutral factors such as
peoples' conduct influence judicial decisions. Judges also
stylistically control irrational behaviour within their own
reasoned discourse to further the impression of
impartiality. Furthermore, judges stylistically place
themselves beneath the law as its servants, not its masters.
Both the rhetorics of neutrality and impartiality admit that
applied and restrained by law.

However, this appearance of neutral, disinterested
judicial power breaks down as we consider other exercises of

power within judicial discourse. Both judges rename those
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everything about the person except what they need tor theit
decisions. Rhetorically, both judges make the Murdochs and
the trial judge subject to their own discourse, c¢ither by
ignoring Mrs. Murdoch and approving the trial judge
(Martland) or by empowering Mrs. Murdoch and diminishing the
trial judge (Laskin).

Judicial discourse also excludes the tinancial aspects
of marriage from the range of legal fields and remedies 1t
considers. Mrs. Murdoch failed partly becausce judicial
discourse would not recognize the financial dimensions of
marriage. It treats her marriage as a partnership or trust
without allowing for any difference between those
relationships and marriage. The legal process al:so control:s
how much of a person's discourse reaches a judqge, through
the questioning and transcribing process. Mis. Murdoch's
claim threatened to expose the contradictions between the
judiciary's claims to impartiality and its reality of
differential treatment of married women. TInstead of
acknowledging the difficulties that Mrs. Murdoch's claim
presented, the majority in the Supreme Court of Canada
ignored those difficulties through their manipulation of

discourse.



CHAPTER TWO
A CONVERSATION WITH THE PAST: DONOGHUE v. STEVENSON
In tion
In the previous chapter we examined judicial discourse
as an instrument of power. In this chapter we shall examine

it as an instrument of change, using the House of Lords’

decision in Donogh
example.

In formal terms change should not occur. Judges are
bound to follow precedent, and the highest courts almost
never overrule their own or their predecessors' decisions.
As a result we perceive law as ancient and enduring,
respecting it in large part because of its immutability.

Yet this immutability and antiguity is an illusion; law
does change. For example, in products liability law before
Donoghue, if a person under contract made or repaired a

product for someone, he owed a duty to take care in his work

]

only to the person with whom he had his contract. If h
were careless, and injured someone else as a result, that
person, as a stranger to the contract, had no recourse
against him. A duty to take care flowed from, and was

limited to, the contract.’ Donoghue changed that. Now

' Reproduced in Appendix II.

" There were two exceptions to the rule: fraud and
inherently dangerous articles, neither of which appreciably
extended the negligent party's liability. Outside of
contract, the remaining grounds of liability for negligence
were:

41



people owe a general duty to take care to avoid acts that
could injure someone. They owe this duty to anyone they can
reasonably foresee suffering from their negligence, not just
to those with whom they have a contract.

Yet Lord Atkin, who wrote the majority judament most
often cited from Donoghue, would deny that the law 1tselt
changed because of his judgment. Noting that "the azsumed
state of the authorities" would compel him to a perverse
result, he rejects that assumed state in favour of a
different interpretation (Dopngghue 12-13). His judgment
implies that law does not change, only our inteirpretation of
it. After noting that the authorities provide fow general
statements of the duty of care, but many applications of

that duty in specific circumstances, he says:

1) ownership, possession or control of real property.
This applied to the duties imposed (o1 not
imposed) on owners and occupiers of land to people
who would come onto their land, such as tenants,
invitees, licencees or trespassers.

2) ownership, possession or control of goods, animals
or things.

This duty imposed liability for items that were or
could be dangerous, such as fire, water, and
animals.

3) proximity to or coming into contact with other
persons or their property.

This duty imposed liability in relation teo
highways, vehicles, and wharves and docks,
including tackle and goods landed at a whart or
dock.

4) statutory liability.

Source: The Right Honourable The Earl of alsbury. and
Othe: Lawyers, he Laws of Englanc :

(London: Butterworth, 1912) c.f. "Negligence."



43
And yet the duty which is common to all the cases
where liability is established must logically be
based upon some element common to the cases where
it is found to exist. (Donoghue 11)
By showing the general duty's presence in the specific
cases, Lord Atkin changes our interpretation of the specific
cases, from isolated examples of separate, doctrinally
unconnected duties, to small components within a large
system of law connected by their expression of a general
duty. In doing so, he maintains the integrity of each case
but changes our interpretation of it., 1In effect he changes
law (our interpretation) without ever changing the law (the
decisions).

The key to understanding how law changes is to
understand how precedent works. For James Boyd White, the
concept of democratic conversation explains the process,
Conversation requires tclerance and respect for those with
differing views (White 121). Conversation sustains a
democracy, just as rule by decree weakens it. If judges
decide cases independently of precedent, they ignore the
law, and rule by their own decree. If, on the other hand,
judges follow precedent unquestioningly, they surrender
their own right to decide, and rule by a different decree,
that of the past. To maintain their legitimacy in a
democracy judges must reject both approaches. They must

follow precedent to maintain a consistent, equal application
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of the law, and must reject it when society's needs require
unique solutions from them.

Democratic conversation demands that judges locate
their authority to decide cases between the constraints of
the past and the freedom of the present (White 172). To
locate their authority, they must mediate between past and
present, or, to use White's phrase, translate the past for
the present. White deliberately uses the term "translation"
because it captures the fact that we risk misunderstanding
the past when we examine it only through our own cultural
lens. Even if we lose some of the past in the translation,
only through translation can we approach an understanding of
the past, and only then can we decide whether and to what
extent to follow it (White 173).

Lord Buckmaster's dissenting judgment in Donoghue
exemplifies the failure of White's concept. Lord Buckmaster
refuses to engage the past, accepting its words as decrees.
He fails to translate the past, directly applying its rules
instead. Lord Atkin's majority judgment exemplifies the
success of White's concept. He respects his judicial
suggestion that their interpretations inevitably control
his. He searches for a unifying theme in the actions and
words of his judicial predecessors. His interpretation of
the past preserves precedent and our respect for it, but in

a different form, translated for a different society.
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Alj r) v venson

Donoghue v, Stevenson originates from a simple set of
facts. The plaintiff and a friend went to a cafe where the
plaintiff's friend bought her a ginger-beer and ice cream
float. The shopkeeper brought out a tumbler, filled with
ice cream, and an unopened bottle of ginger-beer. The
ginger-beer bottle was made from darkened glass, which
protected its contents from the light, but also prevented
anyone from seeing inside it. Further, the bottle had a
metal cap on it which could not be reattached after opening.
The shopkeeper opened the bottle at the table, then poured
part of its contents into the tumbler. He then left the
opened bottle at the table, still partly full.

After the plaintiff drank the ginger-beer from the
tumbler, her friend poured the rest of it for her. Along
with the ginger-beer, however, emerged a partially
decomposed snail. In her statement of claim the plaintiff
said she suffered from shock and severe gastro-enteritis.
She sued the ginger-beer manufacturer for negligence.

The plaintiff said that the manufacturer owed her a
duty to take care, to see that people who bought his ginger-
beer would not be injured from his carelessness in bottling
it. The problem with her case was that she did not obtain
the ginger-beer by buying it directly from the manufacturer;
she had no contract with him. This fact was not lost on the

manufacturer, who moved right away for an order dismissing
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her claim as disclosing no cause of action. He argued that
even if the plaintiff proved all the allegations in her
statement of claim she would still lose because those
allegations did not give her a remedy at law. To make the
manufacturer liable, she had to prove that he owed hetr a
duty of care. To do that, she had to prove that she had a
contract with him. The plaintiff succeeded before the judge
at first instance, but lost on appeal. She then appealed
further to the House of Lords. Lords Atkin, Macmillan, and
Thankerton decided in the plaintiff's favour. lords

Buckmaster and Tomlin dissented.

r r' men

Lord Buckmaster locates the authority for his legal
principles in the past, in the common law, which he finds in
the "judgments of judges entrusted with its [the common
law's] administration" (Donoghue 5). He excludes the
writings of law book authors, living or dead. The works of
the living, he says, are not authoritative; those of the
dead are not helpful. For Lord Buckmaster the law exists in
the past, expressed by judges.

Lord Buckmaster's location of his authority for the law
influences his attitude towards legal change. Since Lord
Buckmaster's authority for the law is, in effect, the law
itself, he must resist any challenge to the law, including

suggestions for law reform, as a challenge to the law's



47
authority. The need for law reform, or change, implies the
existence of a Jlaw in the law, which implies also a flaw in
the authority for the law. Change therefore represents a
threat to Lord Buckmaster's location of legal authority
which he must resist.

No one would seriously suggest that we resist legal
change only to maintain legal authority. Laws must serve
society and must themselves change as society changes. If
laws fail to adjust, they lose society's respect as they
lose their relevance to people's lives. Law cannot maintain
its authority over society if maintaining that authority
requires legal stasis. Lord Buckmaster therefore phrases
his resistance to change in ways that try to overcome this
difficulty.

Lord Buckmaster's first attempt comes early in his
judgment. He says:

The law applicable [to this case] is the common
law, and, though its principles are capable of
application to meet new conditions not
contemplated when the law was laid down, yet
themselves they cannot be changed [sic] nor can

additions be made to them because any particular

(Donoghue 5)
Lord Buckmaster's reference to the law's capacity to meet

new situations suggests a tempered willingness to accept
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change. If we focus, however, on the diftference botween
principles "capable of application to meet new conditions"
and principles which "cannot be changed [or added to]," we
find ourselves in a rhetorical morass. At what point does a
legal principle's ability to meet new conditions become so
flexible that it really amounts to a ..hange or an addition
to the law? Or, to reverse the eguation, to what extent
does a restriction on change or addition destroy the law's
capacity to meet new conditions? We really cannot tell,
because Lord Buckmaster's concepts are too general to
produce meaningful rules. They serve a different purpose:
to obscure resistance to change behind an apparent openness
to it.

Lord Buckmaster's resistance to change appears also in
his concept of the "meritorious case.”" In the abstract, and
by definition, legal principles must include the meritorious
case within their ambit. Further, the meritorious case must
derive its meritorious status from the same legal principles
which include it within their ambit. Law cannot afford to
admit that any other mechanism confers meritoriou:s status on
a case. Such an admission represents an intolerable
challenge to the law's authority. The effect of this line
of reasoning is that no meritorious case can exist beyond
the ambit of legal principles, even though Lord Buckmaster
asserts the opposite. The only way one could recognize the

merit in a case and the fact of the case not conforming to
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legal principles would be to admit also the possibility that
one's conception of legal principles could change. Lord
Buckmaster's refusal in the abstract to acknowledge that
possibility signals resistance to change as his way of

maintaining legal authority.

Lord Buckmaster's use of the meritorious case hints at
another, more serious, contradiction in his reasoning.
Cases are meritorious or not depending on how well they
conform to our notions of justice. Judges express these
notions in the common law. If Lord Buckmaster excludes a
meritorious case from his concept of the common law, yet
still sees the merit in such a case, the case must have
merit according to a different concept of ithe common law.
That different concept must have a different location for
its authority than Lord Buckmaster's because Lord
Buckmaster's authority for law is law itself. Therefore,
for the common law's authority he betrays another, different
location for that authority.
can profess to locate his authority for the law in one place
yet also recognize another location.’ According to Fish,
readers generate the meaning of texts, in this case

judgments, not as individuals but as members of interpretive

' Stanley Fish,
AL ne_rractlce
and London:

gf%?%ff
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communities (9-10). These communities create meaning by

forceful interpretive acts. They maintain the ascendancy of

rr

heir interpretations by constraining the boundaries of
interpretation. Any interpretation beyond the boundaries of
their own represents unprincipled reasoning, or anarchy. An
interpretive community's power to constrain interpretation
is s0o great that individuals may never even perceive thein
constraints, finding nothing problematic in their

interpretation of the world. In the same way, Lord

I,_m

Buckmaster rejects any interpretation of the common law
different from an unguestioning acceptance of the past yet
simultaneously and unconsciously acknowledges a different
authority.

Fish's analysis would argue that Lord Buckmaster
constrains differing interpretations by rhetorically
suggesting anarchy as the alternative. While the first two
precedents that Lord Buckmaster cites support his legal
position that no duty to take care arises bheyond the scope
of contract, they also hint at anarchy if interpretations

., Baron

other than their own prevail.
Parke says:
We should pause before we make a precedent hy our
decision which would be an authority for an action
against the vendors . . . at the suit of any

person whomsoever into whose hands they [the goods
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sold by the vendors] might happen to pass, and who
should be injured thereby."®

A similar sentiment appears in Baron Alderscon's decision in

The only safe rule is to confine the right to
recover to those who enter into the contract; if
we go one step beyond that, there is no reason why
we should not go fifty.~
Both Barons Alderson and Parke express a fear of liability
for negligent conduct uncontrolled by legal rules. Baron
Alderson even resorts to a rhetorical fallacy, the slippery
slope, to constrain interpretation. From fear of anarchy
both Barons Alderson and Parke restrain the right to recover
to rules already established, and resist attempts to extend
them. In Langridge, Baron Parke confines his decision by
specifically excluding an unlimited right to recover. His
warning in the passage quoted above to those who would use
his decision as a precedent, "We should pause before we make
a precedent," suggests that he had such a reading of his
words in mind. In Winterbottom, Baron Alderson confines the
right to recover damages to those in contract, fearing an

inability to control the right to recover without that

limit. Neither judge envisions a world different from his

1.(1837), 150
DRonoghue 5.

* (1842), 152 English Reports 402, 405; cited in
Ponoghue 5.

863, B68; cited in




own, where the constraints each sees as necessary ate
removed and different constraints withstand the threat of
anarchy. By choeosing both judgments as his tfirvst
precedents, Lord Buckmaster signals his agreement with theis
interpretive constraints.

Fear of anarchy also motivates Lord Buckmaster in
choosing his line of precedents. Theoretically, if the
authority for the law rests in the law itselt, there is no
way to decide which cases to follow or ignore. It all cases
from a given level of court represent the law, thuen c¢ach
case must carry equal authority. Yet Lord Buckmasten

George

concludes that two cases with which he disaqgrees,

>n" and H "should be buriced 50

securely that their perturbed spirits shall no longer vex
the law" (Donoghue 9). Lord Buckmaster's reasons for
disapproving both cases stem from a fear of unprincipled
decisions arising from a law without constraints.

Both cases were decided by appeal courts, the Court of
Appeal in Heaven, and the Court of Exchequer Chamber in
George. In Heaven, a ship owner contracted with a ship
painter to paint the outside of his ship. The defendant,
the owner of the dock where the ship was berthed, supplied
staging materials under contract with the painter so that

the painter's employees could carry out their work. The

® (1869), 5

7 (1883), 11



staging was defective, however, and the plaintiff, one of
the workers painting the ship, fell and was injured. Brett,
M.R. (later Lord Esher), gave his interpretation of the law
as follows:
[W]henever one person is by circumstances placed
in such a position with regard to another that

veryone of ordinary sense who did think would at

[l

once recognise that if he did not use ordinary

care and skill in his own conduct with regard to

those circumstances he would cause danger of

injury to the person or property of the other, a

duty arises to use ordinary care and skill to

avoid such danger. (507; cited in Ropeoghue 7)
In George, the defendant was a chemist who compounded and
sold a hairwash to a man knowing that the man's wife would
use it. She was injured when she used it, and sued. The
Exchequer Court allowed her suit because the chemist knew
she would use the product, even though she had no contract
with him.

The fact that both Heaven and George conflict with
Winterbottom does not give Lord Buckmaster sufficient reason
to disapprove of them after he has located his source for
legal authority within the law itself. Nor can the judges
Lord Buckmaster cites disapproving both cases dislodge that
authority. If the source of the law is law itself,

authority depends only on the fact of judicial decision-



making, not on the approval or disapproval of subsequent
judges of equal authority. Lord Buckmaster disapproves ot
Heaven and George not because other judges disapprove of
them, but because both cases argue for liability unconfined
to the rule in Winterbottom. They represent threats of
liability unrestricted by the confines of judicial control,
Lord Buckmaster's decision fails as an cxample of
White's democratic conversation because Lord Buckmaster
fails to engage in conversation with the law. By taking
past decisions as his authority, Lord Buckmaster makes the
past speak to him as if by decree. His decision also ftails

because of the many difficulties it forces on his argument:

relevance to society's needs; he must deny the meritorious
case, which denial implies a contradiction in his thinking
or a different, suppressed location for law's authority, and
finally he must choose a line of authorities not because it
best expresses the law, but because it best restricts it,
The failure of Lord Buckmaster's judgment implies not only
that he makes the wrong choice in locating his authority for
the common law, but that such a choice cannot by itself be

correct.
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Lord Atkin locates the authority for his legal
principles in society. He conceives of a 'general
conception of relations giving rise to a duty . . . based
upon a general public sentiment of moral wrongdoing for
which the offender must pay" (Donoghue 11). He
distinguishes the ideal, moral standard that this sentiment
creates, however, from a practical standard that legal rules
must obey:

But acts or omissions which any moral code would
as to give a right to every person injured by them
to demand relief. 1In this way rules of law arise
which limit the range of complaints and the extent
of their remedy. (Doncghue 11)
Lord Atkin locates the law's authority in the general public
sentiment of moral wrongdoing but limits the scope of that
authority so that law can translate the sentiment into
practical rules.
from Fish's perspective, we can see that the legal rules
function as an interpretive constraint. Lord Atkin's fear
of a moral code freed from legal restrictions exemplifies
Fish's idea that interpretive constraints are a fear of
anarchy. Without legal rules, each person would be governed

by a moral code. Since each person's idea of what conduct
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the moral code allows and does not allow ditters, we would
have chaos if different people defined the moral code in
different ways. Lord Atkin therefore does not express a
necessary limitation, but a fear that unless inteirpretation
is constrained to favour his interpretation, anarchy
results.

James Boyd White's analysis applies also to lLaord
Atkin's location of authority for legal principles within a
general public sentiment (White 138). A moral standard of
conduct, though it may motivate a legal standard, cannot
provide rules to govern society adequately. Since not
everyone agrees on the content of a moral code or its
limits--some putting the limits higher, others lower - the
legal rules by which society expresses the code's ideal must
represent a lower standard than the ideal itself. Because
the law must respect diverse points of view, thercfore, it
always falls short of the ideal. No one should consider
this a failure, however. 1In striving for the ideal, the law
comes as close as it can to achieving that ideal at the same
time that it also respects the ideal of democracy.

Lord Atkin's idea of legal authority emanating from a
general public sentiment instead of from legal decisions
frees him from some of Lord Buckmaster's reliance on
interpretive constraints. While Lord Buckmaster must resist
change to the common law, Lord Atkin can use the authorities

to find different interpretations. Since judicial decisions
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provide only examples of the general principle, and since
judges express only enough of the principle to decide the
particular case before them, the fact that no precedent
entirely expresses the general principle for which Lord
Atkin argues does not mean that the cases do not support his
position, or that they were wrongly decided; it only means
that the principles from the cases must be brought together
to form a single principle.

Lord Atkin finds most of his general principle in Lord
Esher's judgment in Heaven. Lord Esher decided the case for
the plaintiff on the ground of a general duty of care: one
owes a duty to people not to do that which could injure
their person or property. However, Lord Esher's colleagues,
Lord Justices Cotton and Bowen, while they concurred in the

result, disagreed with Lord Esher's reasons. They thought

statement of the law, then, is not authoritative in the
formal sense, because it lacks majority support. It is
authoritative for Lord Atkin's purposes in partly expressing
in legal terms the moral sentiment from which he draws his
general principle of the law.

Lord Atkin refrains from entirely dismissing Lord
Justices Cotton and Bowen., He shares their first concern
about the breadth of Lord Esher's principle (as to their

second concern, Lord Atkin's entire judgment argues against
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the idea that other cases impliedly disapprove of Lord
Esher's principle). If the duty applied without any
restrictions, there would be no end to the liability a
person could face. Lord Atkin therefore combines Lord
Esher's principle in Heaven with his comments in a later
case, Le lievre and another v, Gould," wherein lLord Esher
limits his original remarks in Heaven with a concept of
nearness, or proximity. One would owe the duty only to
those nearby. In this way, the law could limit and contiol
the duty.

In Le Lievre Lord Esher expresses his notion ot
proximity in this way: "If one man is near to another, oi
near to the property of another, . . . [he owes that other a
duty of care]" (497; cited in Donoghue 11). This statement
helps Lord Atkin by limiting the duty of care with a concept
of proximity. Lord Esher's statement could be interpreted,
however, to apply only to physical proximity, which would
restrict the principle too severely. People such as the
defendant in Donoghue would escape liability hccause they
were not physically near to the plaintiff. Lord Atkin
therefore needs a concept of proximity that captures the
idea of a person's actions affecting someone whether they
are physically near or not. He says:

[The duty is) not confined to mere physical

proximity, . . . [but extends] to such close and

® [1893] 1 Queen's Bench 491.
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directly affects a person whom the person alleged
to be bound to take care would know would be
directly affected by his careless act. (Donoghue
12)

To obtain support from Lord Esher for this wider expression
of the concept, Lord Atkin must generalize from Lord Esher's
words. But he must not distort Lord Esher's meaning or
expose himself to the criticism that Lord Esher's words
cannot support his wider interpretation. He must, in
effect, translate Lord Esher.

Lord Atkin begins his translation with Lord Esher's
hypothetical case from Heaven. In Heaven, Lord Esher
illustrated his judgment with the example of a good supplied
to another:

This [the duty of care] includes the case of
goods, &c., supplied to be used immediately by a
particular person or persons or one of a class of
perscons, where it would be obvious to the person
supplying, if he thought, that the goods would in
all probability be used at once by such persons
before a reasonable opportunity for discovering
any defect which might exist, and where the thing
supplied would be of such a nature that a neglect
of ordinary care or skill as to its condition or

the manner of supplying it would probably cause
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danger to the person or property of the person ton
whose use it was supplied, and who was about to
IR

use it. (570; cited i1in Donoghue

Lord Esher excludes the case where it would be chance as to
who would use the good, if anyone used it at all, and chance
as to whether anyone would use the good before a reanonablo
opportunity to discover a defect, or where the aoedd wonld
not be dangerous if defective.

Lord Atkin interprets the concepts of immediat e wse and
of use before an opportunity of inspection to exclude the
possibility of a good's condition altoering with tiwme, and
"to call attention to the proximate relationship” (Donoghue
12). According to Lord Atkin, Lord Esher's exclusion of the
proximate relationship, when either time or another poerson
interposes between the manufacturer and the poerson consumineg
the good, shows that Lord Esher means that the
interpositions break the proximate relationship. Hy
expressing Lord Esher's concept in this way, lord Atkin
draws attention away from the idea of physical ncarness and
emphasizes the relationship between manufacturcr and
consumer. Lord Atkin's phrasing of the relationship
suggests that the relationship, though it exists in casen of

physical nearness, does not depend on physical nearnes:, and

can apply to a case such as
Lord Atkin achieves his translation of Inord Eoheer

within a framework of democratic conversation: he maintains
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respect for Lord Esher's words at the
translates the meaning of those words. Lord Atkin shows his
respect by illustrating his wider interpretation of
proximity using Lord Esher's example, rather than applying
Lord Esher's statement of law to an example of his own.
This strateqy weakens the suggestion that Lord Atkin has
somehow misconstrued Lord Esher's words, because Lord Atkin
submits his concept not only to Lord Esher's words but also
to his example. Lord Atkin's main point, however, that Lord
Esher had the wider concept of proximity in mind when he
gave his example, is likely untrue. If Lord Esher had the
wider concept in mind he probably would have covered it with
a wider example. Nevertheless, Lord Esher's example still
fits Lord Atkin's concept, which indicates that Lord Atkin
has taken from Lord Esher's words a wider meaning than what
Lord Esher originally intended without doing violence to
.ord Esher's words. Lord Atkin has, in effect, translated
Lord Esher's words into concepts useful for Lord Atkin and
his society.

Having established the foundation for his general
principle within Heaven and Le Lievre, Lord Atkin provides
specific examples of it in five other cases. Each case
represents an anomaly to the order established in
Winterbottom. 1In each case the plaintiff recovered from the

defendant without a contract or any other way of proving
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that the defendant owed him or her a duty of care.’  George
dealt with the negligently compounded hairwash, which the
husband purchased but the wife used. The court allowed the
wife's lawsuit in spite of the fact that she had no contiract
with the defendant. Even though its decision contlicted
with Winterbottom, the court did not e¢laborate on its
reasons, holding without explanation that the duty to take
care extended to the person the defendant knew would use the
product. Hawkins, Elliot, and Chapman, like Heaven, all
dealt with workers injured by defective tools or equipment
supplied to them by their respective defendants, none of
whom had contracts with the plaintiffs. According to Lord
Atkin, later courts suggest that the defendant's liability
rests on an invitation to use the defective tool or
equipment (Donoghue 14). The law does not recognize that
exception, though.'" Lord Atkin finds that the cascs really
depend on his formulation of a duty to take care.

Grote concerned a passenger on a train who wan injured
when the bridge over which his train passed collapsced.  The
bridge's owners had leased the use of the bridge to the

railway line on which Grote was travelling. Grote had no

° George v, Skivington (1869), 5 Excheguer Chamber 1.
Hawkins v, Smith (1896), 12 Times Law Reports 532.
Elliott v, Hall (1885), 15 Queen's Bench bivision -
Chapman (or Oliver) v, Saddler & Co,, [1929] Qm:g]

Cases 584.

Holyh Rail (1848), 2
Exchequer Chamber 251.
10 ]

see , h. 2 above.
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contract with the bridge's owners, but he successfully sued

explains Grote as a case

them anyway.
nf implied contract to take care that the bridge was soundly
built, and this contract exists between the bridge owner and
everyone who uses the bridge.'' That explanation stretches
the doctrine of contract to the breaking point. If Francgis'
explanation were sound reasoning, a contract could be
implied wherever the courts thought there should be a duty.
lord Atkin finds that his general principle best explains
the result.

Tn his use of these five cases, Lord Atkin contributes
to his conversation with the past by refusing to accept
commentators say about them. He looks to what they decided.
In the same way that Lord Buckmaster located his source of
authority for the law in one place, yet simultaneously
obeyed another, Lord Atkin's five cases obey his authority
for the law without expressly saying so. By extracting a
common theme from their actions, Lord Atkin translates their
actions, inexplicable under the prior conception of the law,
into an intelligible expression of the law.

Lord Atkin continues his conversation in his analysis

of Win

Winterbottom stands for the antithesis of his proposition of

"' (1870), 5 Queen's Bench 501, 505-506.
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law. In Winterbottom, a carriage maker repaired the wheels
on a carriage for 1its owner, but did so nealiaently.  The
owner had a contract to deliver the mails boetween two town:s.,
The carriage driver was thrown when one ot the wheols broke.,
He was permanently lamed, and sued the carriage maker.  Tho
court held that he could not recover because he had no
contract with the carriage maker. 1f this decision
correctly states the law, Donoghue must tail in her lawsuat,

Just as he interpreted Heaven and Le Lievie to tind
some room for his own wider principle, Lord Atkin inteorpret:s
Winterbottom narrowly in order to confine 1t tightly to only
those legal principles it can firmly support. He notes that
the plaintiff framed his action in contract alone; he
alleged no other ground for liability. Since the only
contract was between the carriage maker and the plaintiff s
employer, the only contractual duties were the ones flowing
from that contract. Since the plaintiff was not o party to
this contract, he could not receive any of thecse dutices,

One of those duties was a duty to take care, but it couled
not extend to the plaintiff. So, in Lord Atkin's view,
Winterbottom stands only for the propesition that, an far an
contracts are concerned, tort duties do not flow to those
not party to the contract. It does not stand for the wider
proposition that the duty flows only from contract, because

the case was not pleaded in a way that raised that issue.
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Lord Atkin's interpretations of the various cases carry
serious implications for the interpretive exercise as a
whole. Lord Atkin interprets Winterbottom strictly, but Le
Lievre expansively. He focuses on Lord Esher's words in
Heaven, but on the courts' actions in George, Hawkins,

Chapman, and Grote. Anyone searching for a method

of interpretation in Lord Atkin's judgment will abandon the
search in confusion. The easy, perhaps cynical, explanation
for Lord Atkin's varied interpretive technigques is that he
uses whatever technique serves his purpose. This
utilitarian answer, however, reduces his judgment to
manipulation, not conversation; it suggests insincerity on
his part and asserts that his result depends on rhetoric
alone, not on reason coupled with rhetoric. The respect he
shows to his judicial predecessors, using their cases to
establish his legal principle when he could simply overrule
them or create his principle by judicial fiat, negates that
explanation.

Lord Atkig’s location of his source o1 authority in the
general principle in society unifies his approach and helps
explain his varying interpretive techniques. Each
interpretation adjusts our understanding of the cases in a
way that brings each case into line with the general
principle. Heaven and Le lLievre express the general
principle, but they had been ﬂafféWIY interpreted. Lord

Atkin opens them up. Winterbottom had been expansively
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interpreted, contrary tc the general principle. Lord Atkin

restricts it. Throughout, anomalies to Winterbottom had

appeared, from George to Grote. Lord Atkin realigns them

with his location for authority.

But how does Lord Atkin legitimate this authority? His
general principle and interpretation of the cases result
from his idea that legal authority resides in a general
moral sentiment. However, he offers no proof that the
sentiment exists in the form he describes and gives no
reason for it to prevail over law. James Boyd White's
analysis again suggests an answer. Like Fish, White would
agree that no higher authority legitimates lLord Atkin's
1ocafion of legal authority (White 217). Loird Atkin's
location of authority functions as a forceful interpretive
act when it convinces us of its validity. However, whoere
Fish would see Donoghue as the success of one interpretive
community over its competitors, White would see bonoghue as
a text through which Lord Atkin creates a new interpretive
community consistent with Lord Atkin's own moral vision for
his society. Lord Atkin's location of his legal authority

simultanecusly justifies and creates itself.

conclusion
We originally asked how change occurs in the law. The:
formal model of law, that precedents from the past govern

the decisions of tnhe present, provides no assistance. Lord
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Buckmaster's judgment demonstrates the failure of that
model., Law must change with society. A refusal to admit
the need for change would endanger the law's relevance to
society., Further refusal to change would envelope the law
in contradictions and inconsistencies which would further
damage its authority. Law can never completely separate
itself from the past. To maintain its legitimacy in a
democratic society it must respect its own antigquity but
retain its freedom to decide independently of the past. Law
does that through an effort to continually improve on the
past. Lord Atkin's judgment in Donoghue represents just
such an effort. By adopting a respectful conversation with
the past, Lord Atkin receives from the past what he needs to
help him in resolving the problems of his day and adds to

that discourse his own conversation with the future.



CHAPTER THREE

DECONSTRUCTING EQUALITY: ,
BROWN v. BOARD OF EDUCATION and PLESSY v. FERGUSON'

Introduction
The cases we considered i1in the previous chaplers,
Murdo¢h and Donoghue, arose by accident: the Murdochs noved

intended their marriage to break down, and Donoghue nevel

intended to poison herself. Brow

arose differently, as part of the NAACP's effort to
eliminate segregation in the United States by legal means,
Because Brown was framed with a political purpose, and
because it pertains to one of America's most important
values, eqguality, it invites ingquiry into how judicial
reasoning defines such values. Deconstruction gives us one
way to make that inguiry.

Deconstruction frees literary critics from the
constraints a text imposes on its own interpretation,
Understanding a text involves understanding how toxts
privilege or suppress opposing ideas, as distinct from
understanding the reasoned arguments a text otherwise make:s,
Deconstruction similarly permits legal critics to examine
the foundations of a judicial decision's reasonineg: it
allows an analysis which goes beyond the validity of a
judge's reasons to examine the ideas from which theo:se

reasons flow. In so doing, deconstruction forces legal

' Brown is reproduced in Appendix III. Plessy is
reproduced in Appendix IV.
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critics to question the role of reason itself in judicial
decision-making.

I1f we deconstruct Brown and the case it overturned,
Plessy v, Ferguson, we see that although each case reaches
results inconsistent with the other, their reasons support
either case. Each judgment's preferred concepts,
segregation in Plessy, and integration in Brown, exist
within a binary hierarchy. They each try to subordinate the
other, but also bear the trace of the other, and depend on
the other for their meaning. As Bryce Tingle points out:

Deconstruction's point is that regardless of the
argument, these hierarchies will occur. If there
is no hierarchy there is no argument. . . . An
argument must start somewhere, and its starting
place will [be a premise that will] exclude,
devalue, or reduce, other competing starting
points.’
Tingle goes on to say, "If deconstruction has been
successful, the hierarchy of an argument will have been
subverted and the speaker will be left with nowhere to
ground her argument" (1329-1330). Because reason begins
with premises on which we can never ground an argument, it
can therefore never provide a sufficient justification for

any decision we make or action we take.

- Bryce C. Tingle, "Redeeming the Promise of Our Laws,"

Alberta L.R. 30 (1992): 1329.
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The legal system uses reason to determine disputes, and
relies on its use of reason to legitimize its decisions.
Law need not fear deconstruction, however. Deconstriuction
only threatens reason's position within the legal system; it
does not threaten the legal system itself., Deconstruction
instead helps us explain how Plessy and Brown work. The
reasons supporting each judgment construct the human subjoct
in ways that support each decision. Mr. Justice Hrown, in
Plessy, constructs the human subject as race, while Chiet
Justice Warren, in Brown, makes the human subjoect more
individual. Brown's construction allows him to avoid
empathizing with those who will feel the consequences of his
decision. Conversely, Warren's construction makes him feel
more strongly the injustice Blacks would feel from
segregation. As Brown's critics point out, however, by
relying on social sc¢ience data, Warren constructs a flawed
vision of his subject. In this, Brown fails to tell the
full story of racial inequality, and it fails to express

"its central core of justice."'

In 1890 Louisiana passed a law requiring separate but
equal accommodations for Blacks and Whites on trains.

Railways had to provide separate cars for Blacks and Whites,

' Richard Weisberg, 2k _Strateqg
' (New York: Columbia UP, 1992) 9.
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or install partitions to separate the races. If they
refused, or if their conductors failed to segregate the
races, both could face fines. Members of one race who
insisted on sitting in a car assigned to members of the
other race also faced fines and, additionally, imprisonment.
The only exceptions were nurses of one race caring for
children of the other, whe could travel with their children
in the car reserved for members of the child's race.

In June 1892 Homer A. Plessy took a seat in the Whites-
only coach on the East Louisiana Railway. He was travelling
from New Orleans to Covington.' Plessy was seven-eighths
White, and his Black ancestry was not visible.” Still, the
conductor required him to take a seat in the Blacks-only
coach. Plessy refused, was arrested, imprisoned, and
brought before Judge Ferguson to answer a charge of
viclating the act. Plessy brought proceedings to halt the
prosecution, arguing that the Louisiana statute violated his

Fourteenth Amendment right to equal protection of the laws.

' Otto H. Olsen, ed., 3
 rasontation (TREA_1B06) (New York: Hamanitics. 1667} 69.
Olsen prov1ﬂes addltlcnal facts not found in the decision's
reasons.

" Richard Kluger suggests that Plessy was collusively
brought by railway companies who resented the extra expense
tD whlch the Lﬁuislana statute put them.r See R;chard

¥Qrk' Kn@pf 1975).73 Gltéd in Herbert Hcvenkamp, "Social
Science and Segregation Before Brown," Duke L.J. (1985): 647
nl139,.



In 1896 the case reached the United States Supreme Court,
which rejected Plessy's argument, Mr. Justice Harlan
dissenting. The court ruled that separate but equal

accommodations did not offend the Constitution.

Querview of Brown v. Board of Education

Plessy created the "separate but equal" doclrine in
transportation, but it did not stop there. During the next
fifty years the doctrine spread beyond transpotrtation. Ry
the early 1950's twenty-one states and the District of
Columbia either permitted or required racially scgregated
schools, providing they were substantially equal.” Most
jurisdictions stretched the meaning of "substantial" tar
beyond its breaking point; Black facilities, including
schools, were often shockingly inadequate when measured
against their White counterparts.’

In the mid-1930's, the NAACP began an assault on the

institution of segregation, and on the decision which

provided much of segregation's legal foundation,

Through integration, the NAACP believed, Blacks could attain

: £ Joportuni (Indlanapalis, Kansas! New‘Ygrk'

Bcbbs MErflll 1969) 150.
’ Charles L. Black, Jr., "The Lawfulness of The

Segregation Decisions,'" Yale L.J. 69 (1960): 425-426.

Jack Greenberg, L d_Amer ]
York: Columbia UP, 1959) 35 repr@duced in Horowitz 177-181.
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equality in American life. Tne NAACP's strategy was to
submit to the court in-depth evidence about the effects of
segreqgation, including the latest scientific findings, and
then to contrast those effects with the purpose and meaning
of the Civil Rights Amendments.  The NAACP hoped that the
it was and eliminate it.

The NAACP began its assault with lawsuits against
professional and graduate schools (Greenberg 35-39). It
reasoned that it could more easily prove inequality in
higher education than in the public system. Not only were
the facilities unequal, but many states, especially in the
South, did not even have Black graduate and professional
schools. Further, it would have been financially impossible
for those states to provide separate, let alone equal,
facilities (Greenberg 179). This approach would also have
helped the NAACP refine its strategies and build a body of
favourable precedent which it could use in the more
difficult fight against public school segregation.

While the challenge to segregation in the graduate
schools was pragmatic, the challenge in the public system

was highly political. The cases heard under Brown

° William Wayne Justice, "In Memoriam: Law Day
Address at the University of Texas at Austin: The
Enlightened Jurisprudence of Thurgood Marshall," Texas L.R.
7 (1993): 1101.



represented a diverse range of American accaraphical and

political life:
The Kansas case concerned grade s=ch ool children in
a northern state with a permissin ooat 1on
statute; the Virainia case involvear Lo schood
students in a state having compul=ory laws and
located in the upper tier of southern state:s;
South Carolina represented the Deop South, and
Delaware the border states.

was therefore a legal decision

that arose from a profound desire for political change,

Plessy and Brown each construct binary hicrarchie:s

orivileging, in Plessy's case, racial seqgreqgat ion oven
3 ‘]

integration, and the reverse in Brown. Mr. Jusst ics: Brown,
writing for the majority in Plessy, pattly support:s this

privileging with his reasons, and we can infer abher peason:s:
from the attitudes of the time. Racial scgrogat ion, the
argument goes, encourages less government intorforence in
peoples' lives, urges a natural relationship betwien the
races, reflects a proper exercise of legislat ive power
(consonant with society's values and desires), and

discriminates against neither race. Each of these reason:s,

Panthegn, 1967)7343 346 repraducedrln HGer;tzr181—18£
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however, also supports Warren's decision in Brown,

justifying racial integration. Moreover, the reasons also
support the critics of Brown, who argue for a return to
separate education as best suited to the needs of minority
children. The pliability of these reasons supports the
deconstructive attack on reason as a basis for action, or
for judicial decisions.

In order to see how these reascons act in this
ambivalent aﬁd pliable way, and thereby to deconstruct then,
we need first to review at some length the reasons
themselves. We will examine these reasons consecutively as
they apply tc Plessy and Brown. When we consider the
objective of a reduced role for the state in individual
lives, we will see that segregation and integration both
significantly interfere with individual freedom. When we
consider the natural relationship between the races we will
see that our ideas of '"natural" are culturally determined
and give us no assistance in defining a '"'matural"
relationship. The same applies to arguments resting on a

"proper'" exercise of legislative power: our interpretations

intervention. Finally, when we examine the arguments

on as race neutral

H
s\

supporting both segregation and integrat
policies, we will see that neither policies have race
neutral effects. In the end we will see that these reasons

can support or oppose either policy as easily as the other.
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The first reason supporting Plessy stems trom the
nineteenth-century liberal goal of creating the arceatest
possible freedom for each individual consistent with overy
other individual's freedom. We can best achiceve this goal
by reducing government's role in people's lives to a
minimum, leaving individuals free to pursue their own
interests (usually economic). The combined eftorts of
thousands of individuals, free to do as they please, and all
striving to increase their own wealth, creatos more wealth
for society than could any efforts of government.

Though this type of thinking mainly concerns socioty s
economic life, it informs Brown's interpretation of the
Fourteenth Amendment. Restraint guides his interpretation.
The Fourteenth Amendment's "main purpose [is] to cstablish
the citizenship of the negro" (Plessy 543). The amendment
protects Rlack Americans' rights to vote, use the court s,
own property, and so forth (Hovenkamp 650). 1t does not
mean that Blacks are socially or racially equal, or that the

courts or legislatures should try to make them so (Pless

551-552). The Fourteenth Amendment responds only when
provoked by state laws which threaten the fundamental 1 jot:
it specifically protects. Otherwise, it allows individual:,
either personally, or through their state and local
governments, to conduct themselves as they pleasc (Plegsy

546-547) .
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One could also argue, however, that segregation
restricts individual liberty by forcing people to duplicate
public services and facilities. Even in the late nineteenth
century, railways and city transit companies objected to the
expense in providing extra cars to comply with the
segregation laws. Railway companies also argued that such
laws hindered their making interstate connections.''

Separate educational facilities are no less wasteful,
requiring extra schools, texts, teachers, egquipment, and
operating costs. In Brown, Warren does not use this
argument against segregation, but he does note his country's
"great expenditures for education" (Brown 493). If we
encourage individual liberty to provide society with greater
(economic) freedom, segregation diminishes that freedom. It
keeps society from reaching its highest potential by forcing
it to duplicate services and facilities for White and Black
citizens.

Critics of Brown would note that integration, though it
may restore individual freedom from laws that duplicate

services and facilities, creates as much or more

"' Kluger 73, referred to in Hovenkamp 647 n139.
Hovenkamp also notes that a Mississippi case dealing with
legislation identical to Plessy's had come to the United
States Supreme Court six years earlier when a railway

company was indicted for failing to provide separate cars:
isvi i jSsissi i, 133

United States Supreme Court Reports 587 (1890). The

railway's main concern was money; it attacked the
legislation as an interference with interstate commerce, not

as a denial of Fourteenth Amendment rights.
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interference in individual lives as seqgregation.  Speaking
in 1962, Dr. Ewald Nyguist, then Deputy Commissionetr of
Education for the State of New York, spoke of "the massive
official commitment on the part of the State (of Now York}
to recognize the problem [of racial imbalance in schools)
and seek its solution."' New York also established
offices, programs, and pilot projects to address subtle
forms of discrimination, to alleviate the educational
disadvantages of minority children, and to help ftaculties
and staffs adjust to integrated schools (Conf., 67-69). 'This

effort was in addition to bussing students into ditterent
school districts to achieve racial equality. Implementing
Brown in good faith, therefore, arguably requires a greaten
interference in people's lives than segregation.
However, few would strongly object to such interfercence
if it accomplished its goals. Dismantling decades of
official discrimination was not an easy or inexpensive tasik.

Does integration really work, then, by curing the harmful

resources? As Hall and Henderson point out:
[Most] of the deficiencies which Black childrean
suffered did not derive from the nature and

structure of the schools they attended, but from

Segregat 1_al ssegreda wblic Schools (anerﬁncp
Eefere the United states Cgmmlss;gn on ClVll nghr 3, May 3.

4, 1962 (Washington, D.C.: U.S5. Government Printing Office,
1962): 67.
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the nature and structure of society. The social,
economic and political deprivation of Black
people in society curtailed the [educational]
development of Black children.'’

Hall and Henderson go on to recommend separate but truly
equal education for Black students. Integration therefore
becomes a superficial factor, or at least a less compelling
factor, in explaining Black educational underachievement.
Considering the effort expended to achieve integration, it
represents as unnecessary an interference with individual
liberty as seqgregation laws. It curtails citizens' freedom
in educational choice without freeing them from racist
economic deprivation.

The second reason supporting Plessy, that segregation
encourages a natural relationship between the races, rests
on the idea that Whites are racially superior to Blacks.
This idea comes from nineteenth-century religious and
scientific beliefs about the inferiority of the African
race.'’ The religious view was that God had placed the
different races in different parts of the world to keep them

separate. The scientific view was that Blacks were

"' pavid Hall and George Henderson, "Thirty Years After
Brown: Looking Ahead," Washburn L.J. 24 (1985): 234.

" Hovenkamp 634. For a contrary indication, see the
editorial reactions to Plessy compiled in Olsen 123-130.
Southern papers applauded the decision while northern papers
condemned it. In fairness to Hovenkamp, his assertion
concerns the views of the mass of Americans at the time, not
editorial writers.
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intellectually inferior to Whites, and that tho ottspring ot
interracial marriages were inferior even to Blacks. 1t
would be only natural for Whites to separate themselves in
order to avoid racial mixing, inferior oftfspring, and a
weakened White race (Hovenkamp 629-630). Segiregation
therefcore encourages a natural relationship between race:s,
that being separateness.

Brown's agreement with this view shows clearly in his
treatment of one of Plessy's arguments. Plessy arqgued that
he was c<ntitled to the reputation of membership in the White
race (possibly because he could pass for a White, though the
judgment does not mentior this). That reputation, Plessy
argued, was akin to property, which the Louisiana statute
wrongly took from him. However, Brown ruled that only
Whites placed in a Black car would suffer such an injury,
not Blacks placed in a White car. [n the former situation,
a Black would have been given a reputation he did not
deserve. Although he never says so explicitly, Brown
clearly implies his agreement with the prevailing religiows
and scientific attitudes about the inferiority of Blacks,

The modern view, Brown's view, holds that intcegration,
not segregation, reflects the natural relationship betwoeen |
races. Again, Warren makes no mention of this argument; but
he bases his judgment on the argument's premisce, that
physical differences between the races make no difference in

how the law must treat individual members of each race. His



and his

individuals, not races. He refers to McLaurin's reguirement
that a Black admitted to a White graduate school be treated
like all other students (Brown 493). The Kansas trial
decision in Brown details the effects of segregation on
individual children, not on a race. The natural
relationship between the races, therefore, is no
relationship at all: race simply ceases to be a factor in
governing the manner in which people receive social
services. Integration only reflects this way of thinking.
Critics of Brown argue that integration, while it
strives for equality between the races, really creates
homogeneity. When educated with White students, the
minority Black students tend to be absorbed into the
majority White culture. Absorption through a commitment to
eguality destroys Black culture even more effectively than
suppression through a commitment to segregation. Oppressed
cultures often gain strong cultural cohesion from oppression
but lose their identities when the dominant culture accepts
them. The proper relationship between the races, therefore,
is tolerance and respect for each culture's individual
differences. Separate schools for Black children, if

equalized to White schools, provide the environment Blacks

15 339 Upnited State 1D eme - T rts 637 (1950)1
dealing with a black graduate student s appllcatlen to the
University of Oklahoma's doctoral program in education.




R,
need to receive an equal education without sacriticing their
cultural strengths (Hall and Henderson 234).

The third reason in support of Plessy, that segreqation
reflects a proper exercise of legislative powor, grounds
itself in democracy: people ultimately get the laws they
want, no law can force people to mix against their will, and
no law can make unequals equal. Brown's decision oxpiessods
all three thoughts. Society cannot accomplish racial
integration with laws that conflict with the "'goneral
sentiment of the community.''™' "If the two races are to
meet upon terms of social equality, it must be the pesult of

natural affinities, a mutual appreciation of cach other':s

merits and a voluntary consent of individuals"
“If one race be inferior to the other socially, the
Constitution of the United States cannot put them upon the
same plane" (Plessy 552). In this interpretation,
segregation reflects the will of the majority, legislat ing
realistically, accepting the limits of legislative power.
Yet integration also reflects a proper exercise of
legislative power. Brown correctly says that law: can
neither force people to respect each other nor make: the
races equal. Warren's predecessor on tae Supreme Court,

Chief Justice Vinson, refutes this argument by taking it to

its next logical step. He points out in Mg

' plessy 551, citing
Reports 438 (1883) at 448.
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removing segregation laws gives members of the minority race
"the opportunity to secure acceptance by (their) fellow
students on [their] own merits" (McLaurin 642). Under
integration, lawmakers recognize the same proposition that
segregationists maintain, that only individuals, not
legislatures, can change attitudes. Through integration,
legislatures give individuals the opportunity to do exactly
that.

Brown's critics would still insist, however, that
integration represents an improper exercise of legislative
power. It encourages Black children to prove their worth in
ways according to White values instead of encouraging both
cultures to value each other for their unique merits. If
they were given equal resources, Black schools could provide
an education equal in quality to integrated or White schools

234). 1Integration, as Brown's critics point out, promises
the races an opportunity to prove their respective worth to
each other, but, in a predominantly White environment, a
Black person will feel some pressure to prove his or rer
worth in White terms, not Black. Separate education allows
both cultures to flourish so that Blacks and Whites can
Finally, Plessy favours segregation because it

discriminates against neither race. The Louisiana statute
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cited in Plessy speaks in race-neutral lanauaace, requiting
that "'no person or persons, shall be admitted to occupy
seats in coaches, other than, the ones, assigned, [sic¢] to
them on account of the race they belong to'" (Plessy 40).
The statute requires egual treatment for both races,
providing ''equal but separate accommodations tfor the whito,
and colored races'' (Plessy 540). According to Brown, it
Blacks see segregation as a mark of inferiority, that
results only from their perception, not because the law

, the

makes them inferior (Plessy 551). Before
Supreme Court had struck down legislation discriminat ing

' 8o it had some appreciation of the

against Chinese people,’
hardships that racist legislation, passed only to harass a
minority group, could bring. The Louisiana statute, bocause
it applies in a race-neutral way and guarantees equal
accommodations for Blacks and Whites, does no injury to
either.

Brown argues that segregat ion does harm members of the
minority race. According to Wa.:en, segregation deprives
members of the minority race of equal educational
opportunities (Brown 493-494). It does so through a caseade
effect. 8Since Whites impost it on Blacks, seqgregation
denotes Blacks' inferiority. This sense of inferiority

affects Black children's motivation to learn and retard:;

1 yick Wc pkins, 118 U
Reports 356 71886), referred to in [ 35y 550.
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their educational and mental development. ™ Integration
does not harm White children because they have suffered no
racial discrimination in the first place. Integration,

therefore, by removing the denotation of inferiority,

Critics of Brown argue that integration discriminates
against the Black children just as surely as segregation.
It makes them feel inferior by suggesting that they can only
improve themselves through exposure to White school children
(Hall and Henderson 233 n26). It disrupts their social and
emotional lives by removing them from their neighbourhoods
and transporting them to far away schools. Separate but
truly equal schools reinforce the strengths of Black
schools: a sense of belonging, self-worth, spirit, and

self-control (Hall and Henderson 234). Integrated schooling

After considering these arguments for and against, we
see that each argument supports contradictory positions. An
argument in favour of reducing the state's role in the lives
of individual citizens both supports and opposes the

separation and integration of the races. The same applies

7 '"" Brown 494, referring to Brown at the Kansas trial
level.
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relationship between the races and the proper exercise ot
legislative power. We can even see the oftects of
integration in two distinct ways: as treeing Blacks from
oppression or more effectively oppressing them than does
segregation. No argument can therefore unambiguously
support any position, because each argument can support
both.

Furthermore, the terms segregation and i1ntegration
contain traces of each other's meaning. Sogregation, though
it oppresses Blacks, helps preserve their culture.
Integration, though it tries to free Blacks from oppression,
helps destroy their culture. Segragation forces Blacks to
have to respect their subservient place in White society,
but not to have to prove their worth in White terms.
Integration requires Blacks to prove their worth in White
terms, but allows them to move up from a lower cconomic
position. Therefore, each term, segregation and
integration, simultaneously produces the other's libarat ing
and restricting efiects.

Each term also depends on the other for its own
meaning. Without the fear of interracial mixing, no o
could see any reason to separate the races. Without the
perception of the harmful effects of segreqgation, nou oned
would see a need for integration. Without a perception o
Black culture suffocating under Whi“e culture, no one wauld

see a need to educate Black children separately from White.



87

In other words, without the one, the other could not exist.
Neither term exists as an independent ground for any action.

Deconstruction not unusually leaves us in a state
approaching paralysis (Tingle 1338). We cannot choose
between two opposing positions because each position
resembles the other and sustains itself according to reasons
which sustain the other. Each position depends on the other
and tries to dominate and suppress the other.
Deconstruction shows that reason cannot adequately justify

any decision we make.

Beyond Deconstruction

How then do we evaluate conflicting judicial decisions?
One way would be to reconsider the arguments we examined in
favour of each position we deconstructed, examining not
their logical consistency but their construction of the
human subject. If we think of people as a collection of

individuals, all similar to ourselves in every important

would want to receive ourselves. If, on the other hand, we
think of people as a mass, we lose the ability to empathize
with them and find it easier to ignore their humanity. Wwhen
we examine the arguments supporting segregation and
integration in this way, we see that Plessy constructs the

human subject as a mass, while Brown constructs it in
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individual terms. We can then evaluate cach decision basod
on its consideration for the people each case atftected.

Plessy's arguments construct the human subject in
broad, racial terms. The economic argument (people treed
from government interference will produce great wealth)
considers people as a mass, not individually. FEach person
acts selfishly, but their collective actions benefit
society. The religious/scientific argument (some race:s atoe
inferior) also considers people as a mass, reasoning from
conclusions drawn about racial, not individual
characteristics. The democratic argument (the will of the
largest group prevails) and the race-neutral argument
(ignore differences between races) treat races, not
individuals, as equals. None of the arguments supporting
Plessy constructs the human subject as an individual.

The arguments supporting Brown tend more towards an
individual construction, though one not fully realized.
Brown's first argument, that individual groups suffer
economically from segrcgation, narrows the discussion from
the mass to the group but stops short of considering
segregation's effects on individuals. Brown's second
argument, that individual, not racial characteristics must
govern how we treat each other, comes much closer to
considering people as individuals. The third argument, that
legislation must give, not deny individuals the opportunity

to demonstrate their merits, even more closely considers
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peoples’ individuality. However, the tinal arqgument, that
segregation harms members o7 the minority racve, retireats to
a construction of people as a mass by relying on
statistically derived social science studivs. Brown
therefore improves on Plessy's construction of the human
subject but does not fully realize that subject’'s
individuality.

Critics of Brown fasten on this construction of the
individual. Though Brown vastly improves on Plessy. it
still constructs the human subject in a flawed way. 1In
particular, Hall and Henderson criticize the accuracy of the
social science data that Warren used. They note that more
recent studies show that "desegregation curtails the mental,
emotional and spiritual development of Black children" (213
n26). If Warren had had access to more accurate studies,
they suggest, he might have decided the case differently.

The solution does not lie in better social science
studies: future studies will likely refute or modify thos:
on which Hall and Henderson rely to criticize Brown just as
their studies refute or modify Brown's. The solution lies,
rather, in a more empathetic construction of the human .
subject. According to Weisberg, Brown's reliance on social

science data keeps it from capturing "in its writing the

attempted to alleviate"” (9-10). Weisberg maintains that had

Brown concentrated more on the historical and .egal fates of
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individual Black people, and less on social science data, it
would have been a stronger opinion, better able to resist
the erosion it now suffers (10).

Charles L. Black, Jr. makes a similar argument, though
in defence of Brown. Responding to thocse who argued that
Brown was wrongly decided in that it ignored neutral legal
prirciples, Black argues that it was correct in its
affirmation of fundamental human dignity. Although he never
uses Warren's arguments, he uses arguments with a human
simplicity:

When you are in Leeville and hear someone say
“lLeeville High," you know he has reference to the
white high school; the Negro school will be called
something else--Carver High, perhaps, or Lincoln
High to our shame. That is what you would expect
when one race forces a segregated position on
another, and that is what you get. (425)
He dismisses the argument that "separate but equal"” can ever
be equal: Black facilities were always inferior to the
White facilities, even if it was only in the little details
(425-426) . Segregation always reinforced the Black person's
sense of inferiority. Black acknovwledges the powerful legal
arguments against him, but those arguments fade in their
blindness to the human consequences of segregation. If
these arguments justify segregation, with all its evils, he
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says, they cannot be right, no matter how powerful their

logic.

g’ - ,:77 i,,
Deconstruction subverts the reasoning process by

turning reason against itself. None of our ideas is evel

grounds. Therefore, whenever judges use reason to justify a
regsult, as the legal process demands they do, we can always
deconstruct those reasons. To some, this means the death ot
law, in that judges decide cases on irrational or
ideological grounds.!” To others it expresses a simple
truth about legal decisions, that judges reach whatever
decisions they believe are right, then justify their
decisions with logic.”

We can therefore understand judicial decisions if we
understand the motivations supporting a decision, expressed
through the reasons, but still distinct from the reasons.
Brown constructs the human subject in terms that allow him
to avoid empathy for Blacks; Warren constructs the human

subject to create it. As Plessy, Brown, and the critics of

19 Tinqle 1339. Tingle notes the arguments in favour
of the death of law but does not endorse them,

? Jerome Frank, Law and the Mode dorld (New York:
Anchor-Doubleday, 1963) 72 cited in Daniel G. Stroup, "Law
and L:nquaqc- Cardozo's JuILSprudence and Wittgenstein's
Philosophy,” Yalparaiso U L.R. 18 (1984): 336 ni15,




Biown suggest, the nearer we approach empathy for other

people,

the better our treatment of others will be.
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CONCLUSION

In this thesis we examined three judicial decisions,
each from a different literary perspective. We oxamined
Martland's and Laskin's judgments in Murdooh as exercises in
institutional discursive power. Both judges obscure thean
exercise of power with rhetorics of neutiality and
impartiality. In Donoghue we used a model of democratic
conversation to see how judges both maintain respect toi
precedent and maintain the law's relevance to society. lLord
Atkin accomplishes these seemingly irreconcilable object ives
by translating decisions from the past into precedents
useful for the present. In Brown and Plessy we used
deconstruction to show that reason provided an insufficient
justification for either decision. Deconstruction forced us
to look beyond reason to explain why we prefertred or
disliked each decision. Each decision's construction of the
human subject, Plessy's as race, Brown's as individual,
helped explain each decision's success or failure. In our
consideration of each decision, we found a common themec:
respect, or a lack of it, for the individual human subjecct
of each judicial decision.

Martland's and Laskin's judgments in Murdoch show how
judges obscure the exercise of institutional power behind a
rhetoric of neutrality and impersonality. Their judicial
function enhances this impression by restricting them to a

decision-making role. They develop this impression
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themselves in several distinct ways: they structure their
decisions to give them a sense of scientific objectivity;
they use pas;ive constructions to suppress the human actor,
assert rhetorical control over events, and obscure their own
interpretive powers; and they each use nominalizations to
enhance or diminish the litigants and trial judge, ac:ording
to each judge's rhetorical purposes. Using this neutral and
impartial rhetoric, Martland and Laskin exercise great
institutional power. They rename the litigants and the
trial judge to emphasize the power of decision they hold
over them. They exclude discourses the law does not
recognize and suppresses, and control those discourses the
law does admit. Judges exercise great power, but they do so
invisibly behind rhetorics of neutrality and impartiality.

Donoghue moves us from a question of power to one of
interpretation. Lord Buckmaster interprets the decisions of
the past as rules that he must obey. His approach robs him
of any influence he could have over the development of the
law, requiring instead that he freeze law in the past. Lord
Atkin on the other hand engages in a democratic conversation
with the past, wherein he respects the decisions from the
past but uses them in ways that allow him to create an
interpretation of the law different from that which existed
before. Unlike Lord Buckmaster, Lord Atkin recognizes a
middle ground between the demands of the past for his
obedience, and the demands of the present for his



Qi
innovation. His judgment sa° deands without

offence to either.

Our treatment of Plessy B oowi. o deconstruction
to explore the reasons judo- P deciding cases in
particular ways. Deconstr. as . v8is shows us that
whatever reasons support sea: . in Plessy also support

integration in Brown, and vi.: vensa. Furtheimore, the
terms segregation and integration each bears the tirace ol
the other and depends on the other for its meaning.
Ultimately we find that we can justify neither term as a
reason for deciding a case in any particular way. We can
still use deconstruction, however, to explore why we find
Brown more compelling than Plessy, and why we can still find
fault with Brown. Brown constructs the human subject as
individual to direct our concern to the problems of
segregation, while Plesgssy constructs the human subject as
race to allow it to ignore those problems. Brown
nevertheless fails to construct the human subject as a fully
realized individual and so fails to express fully the
injustice it attempts to correct.

The common theme in our treatment of each decision has
been our emphasis on each decision's humanity. In Murdoch,
Mrs. Murdoch's claim threatens to expose the law's
differential treatment of women: at the time law did not
recognize married women's claims to their husbands' pronerty

on marriage breakdown unless those claims could be
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applications than matrimonial. Instead of trying to modify
the law so that it can better accommodate Mrs. Murdoch's
claim, as Laskin tries to do, Martland restricts her voice
in his judgment to eliminate her threat to the appearance of

a neutral,

Lord Buckmaster in Donoghue acts in a similar fashion.
He seems more concerned with maintaining legal doctrinal
purity than with finding solutions to the problems of
injured people. Lord Atkin recognizes the need for an
imaginative solution, to overcome the difficulties stemming
from legal rules created before the rise of a mass consumer
society. Although Lord Atkin maintains a distance between
himself and the plaintiff, discussing the facts very little,
his concern for the plaintiff's case underscores his efforts
to find a way to interpret the law in a way that will
provide her, and others like her with a remedy within a
coherent, fair set of rules.

Chief Justice Warren's decision in Brown emphasizes the
human concern in law better than any of the cases we have
considered. After deconstructing Brown and Plessy we see
that their construction of the human subject is the only
substantive difference between them, differences based on
reason having collapsed under the deconstructive analysis.
Warren's discussion of segregation within the context of the

harm it does to children condemns the reasoning in Plessy



more effectively than any legal analysis. PBrown's visic
still remains inadequately realized, however. Warren's
failure to fully describe the injustice of segregation in
human terms both explains the difficulties Brown now taces,
as American law moves away from the principles Brown
established, and encourages us to improve on Warren's

efforts.
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APPENDTX I

Irene Florence Murdoch (Plaintiff) Appellant;
and
James Alexander Murdoch (Defendant) Respondent.,

1973: March 22, 23; 1973: October 2.
Present: Martland, Judson, Ritchie, Spence and Laskin, JJ.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA APPELLATE
DIVISION

Husband and wife--Work done by wife in connection with
husband's ranching activities--Wife's claim to interest in
land and other assets owned by husband--whether a resulting
or a constructive trust.

The appellant wife and respondent husband were married
in 1943. They worked, as a couple, on several ranches,
until 1947, when the respondent and his father-in-law
purchased a guest ranch for $6,000. The respondent paid his
portion from his own assets. This property was sold in 1951
and the respondent received $3,500.

In 1952 the appellant’s father died, leaving the
proceeds of some life insurance policies to his wife, N.

She testified that she gave part of these moneys to the
appellant, who deposited them in a bank account in her own
name. The respondent's evidence was that the moneys
remained, throughout, the property of N.

In that year the respondent had an opportunity to
acquire some grazing rights on the lands of S in return for
a loan of $4,000 by the respondent to S. The funds for the
loan came out of the appellant’'s bank account, and she
testified that they represented a contribution by her to the
venture. According to the respondent, the funds were
borrowed by him from N.

S repaid his loan and the respondent purchased land
referred to as the Ward property. The price was $4,500 of
which $2,000 was paid out of the appellant's bank account.
The remainder was paid by the respondent out of his receipts
from the sale of the guest ranch.

In 1958 the respondent purchased three quarter-sections
of land, known as the Brockway property.[(424) The purchase
price was $25,000. He also purchased from Brockway some
farm machinery for $3,800. That amount plus the down
payment on the land of $6,200 were paid out of the proceeds
of the sale of the Ward property and from repayment of the S
loan. Under the agreement, the respondent was obligated to
pay instalments, the first for $2,000 and the remainder at
$1,000 per year, and these payments were made by the

respondent .
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In 1964 the appellant filed a caveat against one of the
quarter-sections, claiming an interest under The Dower Act,
R.S.A. 1955, c. 90. 1In 1968 the respondent asked the
appellant to have this caveat released in order to B
facilitate a sale of the Brockway property. The appellant
refused.

The parties later separated and subsequently the
appellant brought two actions against the respondent; i.e.,
a claim for judicial separation whereby she was awarded $200
per month which was made to her and which judgment was not
contested on appeal, and a claim alleging partnership for an
undivided one-half interest in three quarter-sections of
land and in all other assets of the husband. The second
action was dismissed at trial and the appellant's appeal was
dismissed by the Appellate Division of the Supreme Court of
Alberta. On appeal to ghis Court, the appellant asserted an
equitable claim, by wvay of a resultinq or a constructive
trust, to a one-half interest in the three guarter-sections
of land and in the other assets owned by the respondent, by
reason of her contribution over many years to the
acquisition of those assets.

Held (Laskin J. dissenting): The appeal should be
dismissed.

Per Martland, Judson, Ritchie and Spence JJ.: The
finding of the trial judge rebutted the appellant's
contention that the respondent accepted contributions from
her toward the purchase price of the property and there was
aiple evidence on which that finding could properly be made.
If a financial contribution was necessary in order to found
ghe appellant's claim, it had not been established on the
facts of this case.

The contention that, in the light of Trueman v.
Trueman, [1971]) 2 W.W.R. 688, a claim could be founded,
apart from finangial eontributigm. on thg wa:k parfarnod by

activities was not a:eapted. The claim in the Trueman case
related only to an interest in the family homestead, whereas
in the present case the claim was for a half interest in the
husband's whole ranching business. In Trueman, the trial
judge found a substantial contribution by the wife toward
the acquisition of the farm home. In the present case, the
trial judge made no such finding, but was of the view that
what the appellant had done, while living with the
respondent, was the work done by any ranch wife.

In the light of the evidence, and the findings of the
trial judge thereon, it could not be said that there was any
common intention that the beneficial interest in the
property in issue was not to belong solely to the
respondent, in wvhom the legal estate was vested. The
evidence did not support the existence of a resulting trust.
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Per Laskin J., dissenting: In making a substantial
contribution of physical labour, as well as a financial
contribution, to the acquisition of the successive
properties culminating in the acquisition of the Brockway
land, the wife had established a right to an interest which
it would be inequitable to deny and which, if denied, would
result in the unjust enrichment of her husband. Denial
would equate her strenuous labours with mere housekeeping
chores which, as has been held (see Kowalczuk v. Kowalczuk,
[1973) 2 All E.R. 1042), will not per se support a
constructive trust. Moreover, the evidence in the present
case was consistent with a pooling of effort by the spouses
to establish themselves in a ranch operation.

Having regard to what each put into the various
ventures in labour and money, beginning with their hiring
out as a couple working for wages, a declaration should be
made that the wife is beneficially entitled to an interest
in the Brockway property and that the husband is under an
obligation as a constructive trustee to convey that interest
to her. Rather than fix the size of her interest
arbitrarily, the case should be referred back for inquiry
and report for that purpose.[426])

APPEAL from a judgment of the Supreme Court of Alberta,
Appellate Division, dismissing an appeal from a judgment of
MacDonald J. Appeal dismissed, Laskin J. dissenting.

Ernest R. Shymka, for the plaintiff, appellant.

Leslie R. Duncan and James W. Rose, for the defendant,
respondent.

The judgment of Martland, Judson, Ritchie and Spence
JJ. was delivered by

MARTLAMD J.--The appellant is the wife of the
respondent and was the plaintiff in two actions against him,
which were consolidated for trial. The parties were married
in 1943. The appellant left the respondent in 1968. The
first of the two actions was commenced on December 4, 1968.
The appellant claimed for judicial separation, custody of
the infant son, alimony, maintenance for the child and an
order giving to her the sole possession of a gquarter-section
of land referred to as the family home.

The second action was commenced on August 25, 1969, and
claimed an undivided one-half interest in the North-East
Quarter of Section 14, Township 19, Range 3, West of the 5th
Meridian, less mines and minerals, and in the South Half of
Section 23, Township 19, Range 3, West of the 5th Meridian,
less mines and minerals, and in the cattle brand, cattle and
other assets owned by the respondent, on the ground that she
and the respondent were equal partners and that the
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respondent was a trustee for her of such undivided one-half

interest.
The respondent did not contest at trial the claim for

judicial separation.

The judgment at trial, in the consolidated proceedings,
granted a decree of judicial separation and maintenance in
the amount of $200 per month. It gave custody of the infant
son to the respondent. The second action was
dismigssed. [427])

: The appellant's appeal to the Appellate Division was
dismissed for the following reasons:

It was admitted by counsel that the appellant has been accepting

payments of alimony as directed in the Judgment.
In our view the Judgment cannot be divided as the adjudication in

respect of alimony was inextricably related to and dependent upon the fact
that there was to be no division of the property.

The defendant having taken advantage of the Judgment cannot
therefore appeal the same. This principle was clearly enunciated by the
ontario Court of Appeal in Pigott v. Pigott, [1969]) 2 O.R, 427.

The present appeal is from this judgment.

We are concerned in the present appeal only with the
issues raised in the second of the appellant s two claims.
These were fully argued before this Court on the merits, and
I have reached a conclusion with respect thereto which makes
it unnecessary to consider the ground relied upon by the
Appellate Division for dismissing the appeal to that Court.

The facts which have to be considered are these: At
the time of their marriage, in 1943, the appellant owned a
couple of horses. The respondent owned some 25 to 30 horses
and some eight cows. They worked, as a couple, on several
ranches, until 1947, when the respondent and his
father-in-law purchased a guest ranch for $6,000. The
respondent paid his portion from his own assets. This
pgogggty was sold in 1957 and the respondent received
$3, .

In 1952 the appellant's father died, leaving the
proceeds of some life insurance policies to his wife, Mrs.
Nash. She testified that she gave part of these moneys to
the appellant, who deposited them in a bank account in her
own name. The respondent's evidence was that the moneys
remained, throughout, the property of Mrs. Nash. [428]

In that year the respondent had an opportunity to
acquire some grazing rights on the lands of one Sturrock in
return for a loan of $4,000 by the respondent to Sturrock.
The funds for the loan came out of the appellant’'s bank
account, and she testified that they represented a
contribution by her to the venture. According to the
respondent, the funds were borrowed by him from Mrs. Nash.

The appellant and the respondent, together, kept an
expense book in which entries were made by both parties. 1In
the page for the year 1955 appears an entry of a payment of

T;',
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$2,000 to Mrs. Nash "borrowed for land deal'. In the page
for the year 1956 there is an entry "Payment F. Nash
$1,000.00". 1In the page for the year 1957 there is an entry
“Borrowed from Mrs. Nash for rent on Sturrnck place
$750.00".

Sturrock repaid his loan and the respondent purchased
land referred to in evidence as the "Ward property”. The
price was $4,500, of which $2,000 was paid out of the
appellant's bank account. The remainder was paid by the
respgndent out of his receipts from the sale of the guest
ranch.

In 1958 the respondent purchased three guarter-sections
of land, known as the Brockw~v property. It is these lands
which are the subject of the appcllant's claims. The
purchase price was $25,000. He also purchased from Brockway
some farm machinery for $3,800. That amount plus the down
payment on the land of $6,200 were paid out of the proceeds
of the sale of the Ward property and from repayment of the
Sturrock loan. Under the agreement, the respondent was
obligated to pay instalments, the first for $2,000 and the
remainder at $1,000 per year, and these payments were made
by the respondent. He also borrowed $12,240 from a bank to
finance the purchase of livestock. [429)

In 1964 the appellant filed a caveat against one of the
quarter-sections, the North-East Quarter of Section 14,
Township 19, Range 3, West of the 5th Meridian, claiming an
interest under The Dower Act, R.S.A. 1955, c. 90.

In 1968 the respondent asked the appellant to have this
caveat released in order to facilitate a sale of the
Brockway property. The appellant refused. Marital
difficulties developed in that year, culminating in the two
actions brought by the appellant against the respondent.

The appellant’s claim, in the second action, was that a
part:.ership existed between herself and the respondent and
that, as such, the respondent held the lands and other
assets as trustee for the parties equally. Her claim, in
this regard, was based mainly on the payments which were
made from her bank account, which, she alleged, were
contributions to the partnership enterprise. The
respondent ‘s position was that there had never been any
discussion of partnership until 1968, when separation was
contemplated. He said he did not receive money from his
wife, by way of contribution, but that he borrowed the funds
from Mrs. Nash.

On this issue, the learned trial judge, having heard
the conflicting evidence, made the following important
findings of fact:

I accept the defendant's evidence that, in 30 far as he wvas concerned, the
moneys that he received from time to time to assist in purchasing land or
paying rent or purchasing cattle or use for other farm or ranch expanses,
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he understood to belong to Mrs. Nash, and he understood and treated that
money at all times as a loan made to him.

I find no evidence in the holding of any of the properties, nor in the
way that cattle were sold or purchased, that would indicate that the
parties intended to operates as a partnership, or that anything else by
agreement was intended other than what, in fact, did take place. The land
was held in the name of Mr.[430] Murdoch at all times. The cattle and
the squipment were also held in his name; income tax returns were filed in
his name; no declaration of partnership was ever filed under The Partner-
ship Act, that I know of; and I, therefore, do not form the conclusion that
the plaintiff and the defendant were partners, or that a :al-tinn:hip
existed that would give the plaintiff the right to claim as a joint owner

in equity in any of the farm assets.

Before this Court the appellant's submission was made,
not on the basis of a partnership, but on the existence of a
resulting trust, and reliance was placed upon the judqmant
of the Alberta Appellate Division in Trueman v. Trueman'.
Counsel for the respondent contended that, in the light of
the judgment of this Court in Thompson v. Thompson’, the
Trueman case was wrongly decided, and, in any event, that it
was distinguishable.

In the Thompson case, which was from Ontario, the
husband bought land and took title in his own name. With
the assistance of a loan under the Veterans’ Land Act, he
had a house bullt on a lot within the parcel. Later he sold
all the land except the house and lot. The wife sought a
declaration that she was the sole owner of the property and
entitled to all the proceeds of the sale. This claim was
dismissed by the trial judge on the ground that she had made
no financial contribution toward its purchase.

The Court of Appeal made its own independent finding of
fact that some contribution had been made by the wife to the
matrimonial home, and, on that basis, held that she was
entitled to a one-half interest. Laidlaw J.A., delivering
the majority reasons, stated that the rights of the parties
rested in equity. He cited s. 12(1) of Thel(431) Married
Nomen's Property Act, R.5.0. 1950, c. 223, which provided
that in any questian b-twuan husband and wifa as ta titll to

iuiﬁlty ‘way to a judqn of the Supxq:n Court or a judgg of a
county or district court “"and the judge may make such order
with respect to the property in dispute . . . as he thinks
£it". He then cited Rimmer v. Rimmer’; Cobb v, Cobd', and

' [1971] 2 W.W.R. 688, 18 D.L.R. (3d) 109.
? [1961] 8.C.R. 3.

' [1952] 2 All E.R. 863.

* [1955) 2 All E.R. 696.
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Fribance v. Fribance®. He cited the view expressed by Sir
Raymond Evershed M.R. in the Rimmer case at p. 866:

On all the facts, what is the fair and just answer to be given to the
quastion posed, having regard not merely to what occurred at the time when
the property was originally purchased, but also to the light which the
wnole conduct of the parties throws on their relationship together as
contributors to the property which was their joint matrimonial home?

The husband’'s appeal to this Court was allowed. Judson
J., who delivered the majority reasons, mentioned the above
cases, as well as others, and said, at pp. 13 and 14:

But no case has yet held that, in the absence of some financial
contribution, the wife is entitled to a proprietary interest from the mere
fact of marriage and cohabitation and the fact the property in question is
the matrimonial home. Yet, if the principle is sound when it is based on a
financial contribution, no matter how modest, there seems to be no logical
objection to its application and the exercise of the same discretion when
there is no financial contribution when the other attributes of the
matrimonial partnership are present. However, if one accepts the finding
of the learned trial judge, the basis for the application of the rule at
its present stage of development in England is to be found in the present
case.

The judicial use of the discretionary power under s, 12 of The
Married NMomen's Property Act, R.8.0.[432] 1950, c. 223, in property
disputes between husband and wife has not developed in the same way in the
common law provinces of Canada as it has in England. There is no hint of
it in this Court in Minaker v. Minaker, [1949) S.C.R. 397, and there is an
implicit rejection of the existence of any such power in Carnochan v.
Carnochan, ([195%) 8.C.R. 669, where Cartwright J. stated that the problem
was not one of the exercise of a discretionary power but one of application
of the law to ascertained facts. PFurther, in Jackmah v. Jackman, ([19%9)
8.C.R. 702, where the Alberta Court of Appeal, in reversing the judgment at
trial, had applied the line of decisions above referred to, th.s Court
declined to support the exercise of the discretionary power in the reputtal
of the presumption of advancement in circumstances where the husband's
contribution was very large and where it should not have been difficult to
draw an inference of a joint interest in the matrimonial homs.

~ If a presumption of joint assets is to be built up in these matrimo-
nial cases, it seems to me that the better course would be to attain this
object by legislation rather than by ths exercise of an immeasurable
judicial discretion under 8. 12 of The Married Nomen's Property Act.

The proposition that s. 17 of the English Married
Nomen's Property Act, 1882, which is similar to the Ontario
provision above mentioned, gave to a Court a discretionary
jurisdiction to disregard property rights and to pass
proprietary interests from one spouse to another was
rejected by the House of Lords in Pettitt v. Pettitte.

In Alberta, as Johnson J.A. points out in the Trueman
case, 8. 17 of the English Act never became a part of the

* [1957) 1 All E.R. 357.
[1969) 2 All E.R. 385, [1970) A.C. 777.
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provincial law. In that province, for a great many years,
the position of a wife in relation to the matrimonial home
has been protected by The Dower Act, R.S.A. 1970, c. 114,
Th;s Act prahibits a dispasition Qf the hamestead by

a judge's order dispensing with such consent, and also
makes[433] any tegt;mentary aispositien Qf the hcmestead. or

surviving 3pﬂuse. Pricr ta 1948, the benefits of the Act
applied only in favour of the wife. A homestead comprises
the parcel of land on which the owner's residence is
situated. The parcel, in respect of a ranch, as in this
case, does not exceed a quarter-section. The appellant in
this case enjoys the protection of this Act, and, as
previously noted, filed a caveat in respect of that
interest. 7 o

Reverting to the Thompson case, it was decided that, on
the finding of the trial judge that it was the husband who
had provided the purchase money, and who took title in his
own name, there was no basis for the imposition of a trust.
The finding of the trial judge in the present case rebuts
the appellant's contention that the respondent accepted
contributions from her toward the purchase price of the
property. The finding is that the funds received from her
bank account were regarded by the respondent as loans from
Mrs. Nash, which he recognizes as payable, and there is
ample sviéence on which that finding could properly be made.
1f a financial contribution is necessary in order to found
the appellant's claim, it has not been established on the
facts of this case,

The appellant contends, however, that, in the light of
the Trueman decision, a claim can be fcundod, apart from
financial contribution, on the work perfarnad by the
appellant in connection with her husband's ranching
activities. The circumstances of the Trueman case were
these: The husband purchased a quartersection of land for
$1,760. The down payment of $435 was financed by a bank
lgan to the husband. A house was built and moved on to the
land. The land was farmed for nine years. The stock and
machinery were then sold and the farm rented, the husband
receiving the rent.[434)

The evidence showed that, in addition to doing the
usual work of a farm wife, the wife worked in the 1ild:.
operated farm machinery, and contributed to the fund
realized from the sale of grain and livestock, which was
used to pay for the property. She helped to bu;ld the
house. Because of her work on the farm, no hired man was
employed. The husband was frequently ill, and she performed
the extra duties required.

The trial judge had found that there was no doubt as to
the wife's substantial contribution toward the acquisition
of the property. The husband, on his examination-in-chief,
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had been asked: '"When you went to purchase this property
what was your intention with respect to ownership?" The
ansua; was: "Well I thought we was going to go along as a
team."

The trial judge felt obliged to dismiss the wife's
claim for a declaration that she had an interest in the
family home, in view of the Thompson case. The Appellate
Division allowed her appeal, relying upon two judgments of
the House of Lords, subsequent to the Thompson case, in
Pettitt v. Pettitt, supra, and Gissing v. Gissing'. The
following passages from Lord Reid's judgment in the latter
case, at p. 782, were quoted:

I take a common case where husband and wife agreed when acquiring
the family home that the wife should make a financial contribution and the
title to the house was taken in the husband's name, That contribution
could take one or other of two forms: the wife might pay part of the
deposit and instalments or she might relieve the husband of some of his
obligations, eg by paying household bills, so0 as to enable him to pay for
the house. The latter is often the more convenient way. [435)

If there has been no discusaion and no agreement or undecstanding as
to sharing in the ownership of the house and the husband has never evinced
an intention that his wife should have a share, then the crucial question

contributions without which the house would not have been bought 1 agree
that this depends on the law of trust rather than on the law of contract,
so the question is under what circumstances does the husband become a
trustee for his wife in the absence of any declaration of truat or agree-
ment on his part. It is not disputed that a man can become a trustee
without making & declaration of trust or evincing any intention to become a
trustee. The facts may impose on him an implied, constructive or resulting
trust. Why does the fact that he has agreed to accept these contributions
from his wife not impose such a trust on him?

The Court was of the opinion that these propositions
were consistent with the views expressed by Judson J. in the
first paragraph of the portion of his reasons previously
quoted. The Court's conclusion was as follows:

In most of the English cases, the contribution is made by cash
contributed by the spouse. It is svident from the passage from the
judgment of Judson J. in the Thompson case which I have quoted that this
principle should logically extend beyond financial contributions. Surely
if services which the appellant rendered relieved the respondent from
employing extra help to do the work which the appellant did, the value of
such work should bs counted as a contribution both to the pntchlli ptice of
the farm and to the improvement created by the building of the house.

Lesaving aside consideration of har wosrk as a farm wife and mother,
the share of the work usually dons by the husband and his hired hands that
was assumed and done by the appellant, has, I think, earned her an equal
share in the ownership of the property and there will be a declarzation

accordingly. {436]
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Assuming that the conclusion reached in the Trueman
case was, on its facts, correct, it does not follow that the
appellant should succeed in the present appeal. The English
decisions in Pettitt and Gissing, as well as those to which
reference was made in the Thompson case, were all concerned
with the determination of interests in what has been called
the matrimonial home. The Trueman case dealt with a claim
for an interest in the family "homestead". The present case
involves a claim to an interest in three quarter-sections of
land and in all the other assets of the respondent. It is,
in substance, a claim to a one-half interest in the
respondent's ranching business and it is probably for that
reason that the action, as formulated, sought a declaration
of a partnership interest.

In both Pettitt and Gissing, the claims for an
interest, in the one case by the husband, and in the other
by the wife, were rejected. In Pettitt, the husband had
done interior decorating in the house and had laid a lawn,
constructed an ornamental well and had built a side wall.

In Gissing, the wife had provided furniture and equipment
for the house and had paid for improving the lawn.

In Trueman, the trial judge found a substantial
contribution by the wife toward the acquisition of the farm
home. In the present case, the trial judge has made no such
finding, but was of the view that what the appellant had
done, while living with the respondent, was the work done by
any ranch wife.

It has already been noted that the Pettitt decision
disposed of the idea that s. 17 of the Married Nomen's
Property Act, 1882 gave a discretionary jurisdiction to pass
proprietary interests from one spouse to the other. It has
also[437] been noted that in both Pettitt and Gissing the
claims were refused. The effect of the reasons in these
decisions is that, apart from an application under s. 17, it
may be possible, on the evidence, to establish the existence
of a resulting trust in favour of one spouse as against the
other, who has the legal title to the matrimonial home.
However, in each of these cases, all five of the members of
the Court who sat wrote separate reasons, which were, in
light of the judgment rendered, obiter dicta. It is
difficult to state the ultimate result of the reasons
rendered. I will, however, accept the headnote in the
Gissing case, in the All England Reports, as correctly
summarizing the view of the Court:

(1) Where (a) both spouses contributed towards the purchase of the
natrimonial home which was conveyed into the name of one spouse only, (b)
there was no discussion, agreement or understanding between the spouses as
to sharing the beneficial interest in the matrimonial home, and (cC) the
spouse in whose name the matrimonial home was purchased evinced no inten-
tion that the contributing spouse should have a beneficial interest
therein, the guestiona uhether the contributing spewse is entitled to a
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beneficial interest in the matrimonial home is a matter dependent on the
law of trust,

If this be accepted as an accurate summary of the
decision, I would point out that there is no evidence, on
the findings of fact made by the trial judge in this case,
that the appellant did contribute toward the purchase of the
property in issue, and, further, that the property in which
she claims an interest is not restricted to the matrimonial
home.

I am in agreement with the view expressed by Lord
Diplock, at pp. 789 and 793, as to what is necessary to be
established in order to prove the existence of a resulting
trust:

Any claim to a beneficial interest in land by a person, whether
spouse or strangser, in whom the legal estate in the land is not vested
must be based on the proposition that the person in whom the legal estate
is vested holds it as trustee on trust to give effect to the[438)
beneficial interest of the claimant as cestui que trust. The legal
principles applicable to the claim are those of the English law of trusts
and in perticular, in the kind of dispute between spouses that comes before
the courts, the law relating to the creation and operation of “"resulting,
implied or constructive trusts®. Where the trust is expreasly declared in
the instrument by which the legal estate is transferred to the trustee or
by a written declaration of trust by the trustee, the court must give
effect to it. But tc constitute a valid declaration of trust by way of
gift of a beneficial interest in land to a cestui que trust the declaration
is required by s %3(1) of the Law of Property Act 1925, to be in writing.
If it is not in writing it can only take effect as a resulting, implied or
constructive trust to which that section has no application.

A resulting, implied or constructive trust--and it is unnecessary
for pressnt purposes to distinguish betwsen these three classes of
trust--is created by a transaction between the trustee and the cestui
que trust in connection with the acquisition by the trustee of a legal
astate in 1anﬂ. uhiniVit the trustii has so eanducted h;-nel! that tt would
interest in the land a:qul:lde And he will bc held so to have canducted
himself if by his words or conduct he has induced the cestui que trust to
act to his own detriment in the reasonable belief that by so acting he was
acquiring a beneficial interest in the land.

Difficult as they are to solve, however, these problems as to the
amount of the share of a spouse in the beneficial interest in a matrimonial
home where the legal estate is vested solely in the other spouse, only
arise in cases where the court is satisfied by the words or conduct of the
parties that it was their common intention that the beneficial interest was
not to belong solely to the spouse in whom the legal estate was vested but

was to be shared between them in some proportion or other.(439)

In my opinion, in the light of the evidence in this
case, and the £findings of the trial judge thereon, it cannot
be said that there was any common intention that the
beneficial interest in the property in issue was not to
belong solely to the respondent, in whom the legal estate
was vested. _

I would dismiss this appeal with costs.
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LASKIN J. (dissenting)--The substantive issue in this
appeal is whether the appellant wife is entitled to an
interest in certain assets, including land, standing in the
name of her husband from whom she is separated. She asserts
an equitable claim, by way of a resulting or a constructive
trust, to a one-half interest, by reason of her contribution
of money and labour over many years to the acquisition of
those assets.

In her pleadings, by an amendment allowed at trial, the
appellant also alleged a partnership, and the reasons ﬁf the
trial judge dismissing her claim focus mainly on that
allegation. The only sentence in his brief reasons that
could cgn321vably relate to the issue as argued in this

partnersh;ﬁ wlth a refusal to find that (in his words) "a
relationship existed which would give the plaintiff the
right to claim as a joint owner in eqguity in any of the farm
assets", Although ¥ do not regard this as meeting the case
advanced on behalf ot the appellant, it appears to be
founded on the trial judge's view that there was "a normal
husband and wife relationship until the parties separated".
On the evidence, to which I will refer, I cannot share the
trial judge's appreciation of normalcy. The wife's
contribution, in physical labour at least, to the assets
amassed in the name of the husband can only be characterized
as extraordinary. In so far as the trial judge's holding
against the appellant rests on his view that she discharged
a role that was not beyond what is normally expected of a
wife, I disagree with it and approach her claim on a
different footing.[440)

Appellate Dlvisian did not deal with the merits ‘and hence
this Court is, in fact, the first appellate Court in respect
to them. The Alberta Appellate Division held that the wifs

divisinn of preperty because she had acccptad paymants Qf
alimony under a judgment of the trial judge in a separate
action for judicial separation and alimony which was
consolidated for trial with the claim now in appeal. It
relied upon Pigott v. Pigott®, which, in my view, is
inapplicable. In the Pigott case, [441] interim alimony was
fixed by taking into account what the husband had been
directed to pay under a previous partition order. The
husband did not appeal the interim alimony order but sought
to appeal the partition order which he had invoked in having
the amount of interim alimony reduced. The Ontario Court of
Appeal quashed the appeal because he had acted upon the
partition order to his advantage. No such situation is
present hera. There has been no appeal by the husband from

* {1969]) 2 O.R. 427.
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the order for alimony, and the wife was certainly entitled
to take the fruits of the judgment as it stood and to ask
for more. She was not in the position of approbating and
reprobating at the same time, as was the husband in the
Pigott case,.

I have had the advantage in preparing these reasons of
reading those written by my brother Martland. Since the
conclusions which I draw from the facts lead me to a
different result in law from that which he has reached, it
is best that I make my own summary to indicate how and why
my view differs from his.

Central to my assessment is the uncontradicted evidence
of the physical labour which the wife contributed to the
spouses' well-being and evidence of what she otherwise put
into the matrimonial stock. First, as to the physical
labour. For some four years after the marriage in November
1943, the spouses worked on various ranches, hiring
themselves out as a couple. The husband broke horses and
looked after cattle and the wife did the cooking for the
work crews and assisted her husband in some cf his work.

husband, and got their board and ladging. In 1947 the
husband and the wife's father bought a piece of ranch
property jointly, each putting up $3,000. Some of this--the
parties do not agree in their evidence as to how much--came
from their earnings as a hired couple. This property, the
Bragg Creek property, was operated as a dude ranch until it
was sold in 1951 and the husband realized $3,500 as his
share of the proceeds.

During most of the period of ownership of the Bragg
Creek property the husband was an employee of a stock
association, working for it during the day away from home
for some five months of the year. He remained so employed
up to the time the spouses separated in October 1968 and was
still so employed at the time of the trial. In the result,
it was the wife who, during her husband's absence for the
five months of the year, performed the work which was
involved in operatinq the dude ranch as a(442] joint venture
with the wife's father. Thus, she accompanied guests on
pack trips, on fishing and hunting hikes and did other
necessary chores arocund the ranch. Her contribution of
physical labour beyond ordinary housekeeping duties
continued during the some four years that the spouses rented
a property known as the Sturrock farm in which they had
grazing rights and the right to mow and dispose of the hay
on the property. One of the factual issues in this case
concerned the source of the money, about $5,000 used to
prepay the rent on the Sturrock farm, and I will return to
this later in these reasons. , 7 )

In 1956, the spouses bought the 160-acre Ward property,
on which they had been living as tenants, for $4,500, making
a down payment of $3,000. Again, there was a difference of
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view by the parties as to the source of this money.
Undeniably, however, the wife again did a husband's work,
during his periods of absence, in operating this ranch
property. The Ward property was sold in late 1958 for
$8,000 and the Brockway property consisting of 480 acres,
three quarter-sections, was bought for $25,000. A down
payment was made of $10,000 but of this sum $3,800
represented the purchase price of farm machinery which was
part of the deal. The balance of the purchase price was
payable in annual instalments of $2,000 for the first year
and $1,000 per year thereafter. Again, the wife did her
husband's work on this property during the periods he was
away on his stock association work.

The wife filed a caveat in 1964 against one of the

Brockway quarter-sections as an assertion of an interest
under The Dower Act, R.S.A. 1955, c¢. 90. Relations between
the spouses had[443] deteriorated by that time, and they
were severed completely in 1968 after the wife refused her
husband’'s request to release the caveat to enable him to

sell the Brockway property. Subsequently there was a
physical clash which resulted in the hospitalization of the
wife. The parties separated, with the husband remaining in
possession of the Brockway property and everything in and on
it. The wife was left with nothing, and her two actions
followed.

The wife's contribution of physical labour to the
various ranching operations on the properties successively
occupied by the spouses is detailed in her evidence in chief

as follows:

Q. Now, you said earlier that you did certain kinds
of work on ranches. We haven't dealt with the
Ward property, the Sturrock property and the
Brockway property. Did you do any work on those
properties?

A, Yes, I worked on all of them.

Q. Could you tell the court, as briefly as you can,
the nature of the work you 4id?

A. Haying, raking, swathing, mowing, driving trucks
and tractors and teams, Quietening horses, taking
cattle back and forth to the reserve, dshorning,
vaccinating, branding, anything that was to be
done. I worked outside with him, just as a man
would, anything that was to be done.

Q. Was your husband away from these properties?

A. Yes, for five months every year.



119
Q. Five months of every year?

A. Yes. He worked for the Stock Association in the
Forestry Service.

Q. So that you would do the chores and other work
around the farm?

A, I did until our son was old enough, then he
helped, but until we had him I did it on my own,
except for the few, you know, two or three weeks
in the summer time when we would hire extra help
then for stacking, but I was always[444] still out
there helping to rake and take lunches and gas out
into the field.

The respondent husband admitted on discovery that his
wife did the necessary chores while he was away on his other
zaig. and his evidence in chief on this matter was as

ollows:

Q. Over the years what were your wife's activities
around the ranch?

A. Oh, just about what the ordinary rancher's wife
does. Most of them can do most anything.

This answer appears to be the basis of the trial
judge's conclusion that the wife made only a normal
contribution as wife to the matrimonial regime, a conclusion
carrying the legal signification that it gave her no
foundation, upon the breakdown of the marriage, to claim an
outright interest in the assets, standing in her husband's

name, which were accumulated during the cohabitation of the
Spouses.

The evidence as to the wife's financial contribution
falls into several categories. It is clear that the
remuneration paid to the husband for the period that the
spouses were engaged as a couple was in part earnings of the
wife, and the husband used some of the money in making the
down payment on the Bragg Creek property. The proceeds of
the sale of that property were in part at least used for the
purchase of the Ward property, and the proceeds of the sale
of that property were used in part for the down payment on

the Brockway property. 1t is undeniable, therefore, that
the appellant wife made a financial contribution, that was
more than nominal, to the various purchases of property
taken in the husband’s name. The trial judge,
unfortunately, fliliﬂ to deal with this although it was
plain enough on the record.

A second type of financial contribution made by the
wvife was in the purchase of all household[445]) furniture and



120

appliances, save a stove which the husband bought. The wife
was not allowed to take any of those articles with her when
she and her husband separated. There is no contradiction of
her evidence that it was her money that purchased the
household effects. The trial judge made no reference to
this matter in his reasons but it is a factor in the case
which operates in the wife's favour, ) 7

A third situation involving an alleged financial
contribution by the wife relates to the prepayment of rent
on the Sturrock farm and to the down payment on the Ward
property. The mother of the appellant wife had come into
some insurance money on the death of her husband and she
gave the money to her daughter who banked it in her name.
The daughter drew on this account to provide $4,000 for the
rent on the Sturrock farm and $2,000 as a down payment on
the Ward property. The husband's position was that these
outlays were by way of a loan to him from his mother-in-law
and that, as indicated by his records, he so treated them
and had made repayments accordingly. The trial judge dealt
with the conflicting evidence on this matter as follows:

The money that Mrs. Nash received by way of insurance policies on
her husband's life I find was turned over by her to the plaintiff and
was banked by the plaintiff in her name. I find no quarrel with the
suggestion of Mrs. Nash that this money was considerad to be her daughter's
money to use as her daughtsr saw fit. However, this relationship betwesn
the mother and daughter was a relationship between them, and was not a
relationship which involved the defendant. I accept the defendant's
avidence that, in so far az he was concerned, the moneys that he received
from time to time to assist in purchasing land or paying rent er purchasing
cattle or use for other farm or ranch expenses, he understood to belong to
Mrs. Nash, and he understood and treated that money at all times as & loan
made to him. [446)

Although clarity could have been better served if this
is intended as a finding that the money was a loan from the
wife's mother, I need not quarrel with it in the view that I
take of this case. )

_ The position as between the parties at the time of
their separation was, therefore, that the wife had
contributed considerable physical labour to the building up
of the assets claimed by the husband as his own and had also
made a modest financial contribution to their acquisition.
The legal question is whether she can now claim a one-half
or any interest in them when the husband has legal title and
possession, denies any arrangsment for the sharing of the
assets and the wife is unable to produce any effective
writing to support a division in her favour. _ _

The legal proposition upon which the respondent husband
rests is that his wife's work earned her nothing in a share
of the assets in his name when it had not been recognized by
him in a wvay that would demand an apportionment, that is by
proof of an agresment or at least of a common intention that
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she should share in the acquisitions. In my view, this is
to state too narrowly the law that should apply to the
praesent case.

~ The case is one where the spouses over a period of some
fifteen years improved their lot in life through
progressively larger acquisitions of ranch property to which
the wife contributed necessary labour in seeing that the
ranches were productive. There is no reason to treat this
contribution as any less significant than a direct financial
contribution, which to a much lesser degree she also made.
The relations of husband and wife in such circumstances
should not be allowed to rest on the mere obligation of
support and shelter which arises from the fact of marriage,
where the husband is able so to prol447)-vide for an
impecunious wife, nor on her statutory dower rights under
the law of Alberta. They represent a minimum, and reflect
the law's protection for a dependent wife. I do not regard
them as exhausting a wife's claim upon her husband where she
has, as here, been anything but dependent.

The most relevant decision in this country to date on
the point in issue here has been the jud?ment of the Alberta
Appellate Division in Trueman v. Trueman . Counsel for the
respondent husband invited this Court to say that the case
was wrongly decided or, if not, that it was distinguishable
on its facts so as to exclude in the present case the
application of the legal principles upon which it proceeded.
The findings of fact in the Trueman case were that the
husband had provided the down payment for the purchase of
the farm on which the spouses built the matrimonial home but
that the wife assisted materially in the building of the
house, and worked in the field operating the farm machinery
thus helping in the realization of the revenue which was
used to pay the purchase price of the farm. No hired man
was employed and in working as she did (her husband was
frequently ill and unable to work) she assumed duties beyond
wvhat a farm wife was expected to do. I point to this view
of the Alberta Appellate Division in contrast to the
assessment of the wife’'s work in the present case by the
trial judge, an assessment which, I have already indicated,
is unacceptable. )

, In holding that the wife (who sued for a declaration
after dissolution of her marriage) was entitled to a one-
half interest in the farm([448) property, Johnson J.A.
speaking for the Court founded himself on principles stated
by Lord Reid in Pettitt v. Pettitt'®, as expanded in Gissing
v. Gissing'', at p. 896. He also concluded that a declar

e

* [1971) 2 W.W.R. 688, 18 D.L.R. (3d) 109,

° (1970) A.C. 777.
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ation in favour of the appellant wife on the facts in the
case was quite consistent with what was said by Jud;on J.
for the majority of this Court in Thompson v. Thompson'’. 1
wish to examine the foregoing three cases and other auth-
orities, including recent English cases on the subject under
review,

I begin with Thompson v. Thompson where there was a
division of opinion in the provincial Court of Appeal and in
this Court on whether on the evidence the wife had made a
financial contribution to the purchase of the property on
which the matrimonial home was built; The trial judge had
found that the husband had purchased the land with his own
money, and this view was sustained by a majority of this
Court speaking through Judson J. The majority reasons did
not advert to a point taken by Kerwin C.J.C. in dissent that
the spouses had each expended physical labour in building
the house and in working the land in conjunction with
others. Three points emerge from the reasons of Judson J.
First, he rejects the view that any financial cnntzibution
by the wife entitles her to a cone-half interest. I agree
that there can be no such arbitrary division, and recent
English cases indicate that the extent of a wife's interest
must depend on the extent of her contribution: see, for
example, Gissing v. Gissing, at p. 897; Falconer v.
Falconer'’, at p. 452 where Lord Denning, after adverting to
Gissing v. Gissing, said: "It is not in every case that the
parties hold in egual shares. Regard must be had to their
respective contributions. This confirms the practice of
this Court. In quite a few cases we have not given half-
and- half but something(449) different.”

I agree as well with the second point that emerges from
the reasons of Judson J. in the Thompson case, and that is
that a joint assets doctrine cannot be founded on the
discretionary power given by s. 12 of the Ontario Married
Nomen's Property Act, now R.5.0. 1970, c. 262, for the
adjudication on summary application of disputes between
husband and wife as to title to or possession of property.
This same view was taken some years later by the House of
Lords in Pettitt v. Pettitt', in respect of the prototype
provision in the similarly named English Act. We are not
concerned with such a provision here not only because it is
not invoked in this case but because no such provision
exists in any relevant Alberta legislation.

" [1971] A.C. 886.
2 {1961) S.C.R. 3.
1 [1970) 3 All E.R. 449.
" [1970) A.C. 777.
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- The third point in the Thompson case is that to which
Johnson J.A. in the Alberta Appellate Division referred and
which, he found, did not inhibit his freedom to make an
order in favour of the wife on a trust basis, After dealing
with and rejecting the proposition that any contribution,
however modest, entitled the wife to a one-half interest
Judson J. went on as follows (at p. 13 of [1961) S.C.R.):

But no case has yet held that, in the absence of some financial
contribution, the wife is entitled to a proprietary interest from the mere
fact of marriage and cohabitation and the fact the property in question is
the matrimonial home. Yet, if the principle is sound when it is based on a
financial contribution, no matter how modest, there seeas to be no logical
objection to its application and the exercise of the same discretion[450]
when there is no financial contribution when the other attributes of the
matrimonial partnership are present. However, if one accepts the finding
of the learned trial judge, the basis for the application of the rule at
its present stage of development in England is not to be found in the
present case.

I read this passage as emphasizing the illogic of an
arbitrary half-interest division in favour of a wife who has
made little or no financial contribution. It does not
relate to the equity considerations that may warrant a Court
in declaring some entitlement in a wife who has contributed
substantially in money or in labour to the acquisition of
property taken in the husband's name.

Certainly, to say that a wife has no invariable right
to a half-interest by reason of a financial contribution
however modest is not to say that she must be denied any
interest, where her contribution in money or in money's
worth has been substantial, merely because legal title is in
the husband. We are nearing a century (and it is more than
that as to some States of the United States: see Schouler,
Marriage, Divorce, Separation and Domestic Relations, vol.

1, 6th ed., 19271, at pp. 311 £f£f.) since married women's
property legislation was enacted in England and in Canada.
It offered merely mute testimony to the independent legal
personality and capacity of the wife. As was said in a
recent piece of periodical literature on the subject (see
Foster and Freed, Marital Property Reform: Partnership of
Co Eguals?, in (1973) 169 New York L. J. for March 5, 23 and
April 27) "it is relatively meaningless for a wife to
acquire legal capacity to own property if she does not have
any, or to become entitled to keep her own wages if she is
forced to stay at home and raise childten, or employment
opportunities are limited. . . ."

No doubt, legislative action may be the better way to
lay down policies and prescribe condi([451)-tions under which
and the extent to which spouses should share in property
acguired by either or both during marriage. But the better
way is not the only way; and if the exercise of a
traditional jurisdiction by the Courts can canduec to
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difficulties in particular uses and the making of
distinctions may result in a slower and perhaps more painful
evolution of principle. -

A Court with equitable jurisdiction is on solid ground
in translating into money's worth a contribution of labour
by one spouse to the acquisition of property taken in the
name of the other, especially when such labour is not simply
housekeeping, which might be said to be merely a reflection
of the marriage bond. It is unnecessary in such a situation
to invoke present-day thinking as to the co-equality of the
spouses to support an apportionment in favour of the wife.
It can be grounded on known principles whose adaptability
has, in other situations, been certified by this Court: cf.
Deglman v. Guaranty Trust Co. of Canada and Constantineau'®.
The Court is not being asked in this case to declare an
interest in the appellant merely because she is a wife and
mother; nor is there here an implicit plea for a community
property regime to be introduced by judicial fiat., Common
law jurisdictions in the United States, which also has
community property States, have recognized that it is within
a court's equity powers to adjudicate property rights ,
between husband and wife: see Clark, Law of Domestic Rela-
tions in the United States, 1968, at pp. 449 £ff. In Garver
v. Garver'*, the Supreme Court of Kansas in drawing a dis-
tinction between alimony (as based on the husband‘s common
law cbligation to support his wife) and division of property
said (at p. 410), "division of property . . . has for its
basis the wife's right to a just and equitable share of that
property which has been([452] accumulated by the parties as a
result of their joint efforts during the years of the mar-
riage to serve their mutual needs"; and see also Engebretsen
v. Engebretsen,'’ which is factually similar to the present
case, 8ince, in my view, the wife has clearly established
here a factual basis for a share in the Brockway property,
the only remaining question is whether there are any
?bstaelﬁs in legal principle against a declaration in her
favour.

The House of Lords canvassed this and other matters in
the Pettitt and Gissing cases. As Lord Reid pointed out in
the latter case, much wider questions were raised in the two
cases than were necessary for the decisions in them, but
this was because of the unsatisfactory state of the law as
it had been developing in the English courts. The Pettitt
case, on its facts, involved a claim by a husband to a

% [1954) S8.C.R. 725,
* (1959), 334 P.24 408.
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beneficial interest in land purchased by his wife by reason
of improvements made to a house thereon. His claim was
disallowed, however, because there was no evidence of an
agreement or of any common intention that the husband should
have an interest by reason of the work he did on the house
which the wife alone had purchased; such an agreement or
common intention was held to be necessary where
improvements, at least if not substantial, were concerned.
Subsequent legislation, s. 37 of the Matrimonial Proceedings
and Property Act, 1970 (U.K.), c. 45, has outflanked the
Pettitt case by providing that subject to any agreement to
the contrary a spouse who has contributed substantially in
money or money's worth to the improvement of real or([453)
personal property in which either or both has or have a
beneficial interest is entitled to a share or enlarged
share, as the case may be, in the beneficial interest. 1In
the Gissing case, the House of Lords agreed with the finding
of the trial judge that the claiming divorced wife had not
made, either directly or indirectly, any substantial
contribution to the purchase of the house standing in her
former husband's name and hence it rejected her contention
that she was entitled to a beneficial interest. The facts
in the present case distinguish it markedly from the Pettitt
and Gissing cases.

The wider questions raised in those cases included,
first, the effect of 8. 17 of the Married Women's Property
Act (similar to s. 12 of the Ontario Act referred to in the
Thompson case), a matter irrelevant to the present appeal,
and, second, the circumstances under which trust doctrines
could bYe invoked to support claims by one spouse or former
spouse to an interest in property formally held as to legal
title by the other. It is this second matter that controls
the disposition of the present appeal.

On one point, a starting point, there can be no
dispute. The fact that legal title is vested in a person
does not necessarily exclude beneficial interests in others.
Evidence of a common intention before or at the time of
acquisition, qualifying the formal legal title, is generally
admissible. A long-established presumption of a resulting
trust operates in equity in favour of a purchaser who takes
title in another's name, and this presumption, a rebuttable
one, is equally(454) operable in favour of one who
contributes some but not all of the purchase money. This is
as true in the relations of husband and wife as it is in the
relations of strangers. (For present purposes, it is
unnecessary to consider the effect of the presumption of
advancement on an alleged resulting trust in favour of a
husband, it is the wife who is claiming here.) )

What complicates the application of a presumption of a
resulting trust, in its ordinary signification arising from
a contribution of purchase money to the acquisition of
property, is that in the case of husband and wife the

.. .
ks,
g
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contribution may relate only to a deposit on property which
has to be carried on mortgage or instalment payments for
many years; that where the spouses have lived together for
some years after the acquisition, without any thought having
been given to formalizing a division of interests claimed
upon the breakdown or dissolution of the marriage, the
presumption (as a mere inference from the fact of payment of
money) is considerably weakened if not entirely dissipated;
and that there is no historical anchorage for it where the
contribution of money is indirect or the contribution
consists of phys{455)-ical labour. Attribution of a common
intention to the spouses in such circumstances (where
evidence of the existence of such an intention at the
material time is lacking) and resort to the resulting trust
to give it sanction seem to me to be quite artificial.

The appropriate mechanism to give relief to a wife who
cannot prove a common intention or to a wife whose
contribution to the acquisition of property is physical
labour rather than purchase money is the constructive trust
which does not depend on evidence of intention. Perhaps the
resulting trust should be as readily available in the case
of a contribution of physical labour as in the case of a
financial contribution, but the historical roots of the
inference that is raised in the latter case do not exist in
the former. It is unnecessary to bend or adapt them to the
desired end because the constructive trust more easily
serves the purpose. As is pointed out by Scott, Law of
Trusts, 3rd ed., 1967, vol. 5, at p. 3215, "a constructive
trust is imposed where a person holding title to property is
subject to an equitable duty to convey it to another on the
ground that he would be injustly enriched if be were
permitted to retain it. . . . The basis of the constructive
trust is the unjust enrichment which would result if the
person having the property were permitted to retain it.
Ordinarily, a constructive trust arises without regard to
the intention of the person who transferred the property”;
and, again, at p. 3413, guoting Judge Cardozo “a
constructive trust is the formula through which the
conscience of equity finds expression. When property has
been acquired in such circumstances that the holder of the
legal title may not in good conscience retain the beneficial
interest, equity converts him into a trustee.”

Why the device of the constructive trust is more
appropriate in a case like the present one is pointed up by
what Lord Reid said in the Gissing case, at p. 896 of [1971)
A.C., as follows:
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by way of paying sums which the husband would otherwise have had to pay,
she gets nothing unless at the time of the acquisition there was some
agreement [456) that she should get a share. I can see no good reason for
this distinction and I think that in many cases it would be unworkable.

It appears to me that Lard Diplsck in the Pettitt case

(although this view did not attract majority support) ‘at p.
823 of {1970] A.C.:

Unless it is possible to infer from the conduct of the spouses at the time
of their concerted action in relation to acquisition or improvement of the
family asset that they did form an actual common intention as to the legal
consequences of their acts upon the proprietary rights in the asset the
court must impute to them a constructive common intention which is that
which in the court's opinion would have been formed by reasonable spouses.

Although later English cases have continued to speak in
terms of the resulting trust both where the financial
contribution has been direct (see Heseltine v. Heseltine''),
and where it has been indirect (see Falconer v. Falconer''),
some of them are more easily explicable on the basis of a
constructive trust: see Hargrave v. Newton’: cf. Hussey
v. Palmer’’. What has emerged in the recent cases as the
law is that if contributions are established, they supply
the basis for a beneficial interest without the necaasity of
proving in addition an agreement (see Mazell v. Hazell’),
and that the contributions may be indirect or take the form
of physical labour (see In re Cummins’’).

It is the fact that the great majority of the decided
cases concern the matrimonial home, but the applicable law
is not limited to that kind of property: see In re Cummins,
supra. In(457) making the substantial contribution of
physical labour, as well as a financial contribution, to the
acquisition of successive properties culminating in the
acquisition of the Brockway land, the wife has, in my view,
established a right to an interest which it would be
inequitable to deny lnd uhich. if denied, would result in

her strenuous labgur; with mere hgu;ekeepinq chores which,

* [1971] 1 All E.R. 952,
¥ (1970) 3 All E.R. 449.
2 [1971] 3 All E.R. 866.
2 [1972] 3 All E.R. 744.
22 [1972] 1 All E.R. 923.
3 [1971) 3 All E.R. 782.
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constructiva trust' see Rbuulcguk V. Rbnule:uk’
Moreover, the evidence in the present case is consistent
with a pooling of effort by the spouses to establish
themselves in a ranch operation.

Having regard to what each put into the various
ventures in labour and money, beginning with their hiring
ocut as a couple working for wages, I would declare that the
wife is beneficially entitled to an interest in the Brockway
property and that the husband is under an obligation as a
constructive trustee to convey that interest to her. Rather
than fix the size of her interest arbitrarily, I would refer
the case back for inquiry and report for that purpose. I am
not called upon in this appeal to determine the effect of
this declaration upon the award of alimony in her favour or
its relation to her statutory dower rights. )

I would allow this appeal with costs to the wife
throughout.

Appeal dismissed with costs, LASKIN J. dissenting.

Solicitors for the plaintiff, appellant: Shymka, Davis
4 Kay, Calgary.

Solicitors for the defendant, respondent: Fln-rty,
McGillivray, Robertson, Prowse, Brennan, Fraser, Bell &

Hatch, c‘l“ryc

M [1973] 2 All E.R. 1042.



APPENDIX II
DONOGHUE (or McALISTER) v. STEVENSON

[HOUSE OF LORDS (Lord Buckmaster, Lord Atkin, Lord Tomlin,
Lord Thankerton and Lord Macmillan), December 10, 11, 1931,
May 26, 1932)

[(Reported [1932] A.C. 562; 101 L.J.P.C. 119; 147 L.T. 281;
48 T.L.R. 494;: 76 Sol. Jo. 396; 37 Com. Cas. 350]
Negligence--Duty of manufacturer to consumer--No contractual
relation--No possibility of examination of product before
use--Knowledge that absence of reasonable care in
preparation of product will result in injury to
consumer--Bottle of ginger-beer purchased from
retailer--Dead snail in bottle--Purchaser poisoned by
drinking contents--Liability of manufacturer.

A manufacturer of products which he sells in such a
form as to show that he intends them to reach the ultimate
consumer in the form in which they left him, with no
reasonable possibility of intermediate examination, and with
the knowledge that the absence of reasonable care in the
preparation or putting up of the products will result in
injury to the consumer, owes a duty to the consumer to take
reasonable care, although the manufacturer does not know the
product to be dangerocus and no contractual relation exists
between him and the consumer.

Per LORD ATKIN: The rule that you are to love your
neighbour becomes in law: You must not injure your
neighbour; and the lawyer's question: Who is my neighbour
receives a restricted reply. You must take reasonable care
to avoid acts or omissions which you can reasonably foresee
would be likely to injure your neighbour. Wwho, then, in law
is my neighbour? The answer seems to be persons who are so
closely and directly affected by my act that I ought
reasonably to have them in contemplation as being so
affected when I am directing my mind to the acts or
omissions which are called in question.

Per LORD MACMILLAN: A person who for gain engages in
the business of manufacturing articles of food and drink
intended for consumption by members of the public in the
form in which he issues thea is under a duty to take care in
the manufacture of those articles. That duty he owes to
those whom he intends to consume his products. He
manufactures his commodities for human consumption; he
intends and contemplates that they shall be consumed. By
reason of that very fact he places himself in a relationship
with all the potential consumers of his(2] commodities, and
that relationship, which he assumes and desires for his own
ends, imposes on him a duty to take care to avoid injuring
them. He owes them a duty not to convert by his own
carelessness an article which he issues to them as wholesome

129
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and innocent into an article which is dangerous to life and
health.

The appellant and a friend visited a cafe where the
friend ordered for her a bottle of ginger-beer. The
proprietor of the cafe opened the ginger-beer bottle, which
was of opaque glass so that it was impossible to see the
contents, and poured some of the ginger-beer into a tumbler.
The appellant drank some of the ginger-beer. Then her friend
poured the remaining contents of the bottle into the tumbler
and with it a decomposed snail came from the bottle. As a
result of her having drunk part of the impure ginger-beer
the appellant suffered from shock and gastric illness. 1In
an action by her for negliygyence against the manufacturer of
the ginger-beer,

Held by LORD ATKIN, LORD THANKERTON, and LORD MACMILLAN
(LORD BUCKMASTER and LORD TOMLIN dissenting), on proof of
these facts the appellant would be entitled to recover.

Notes. Distinguished: Parr v. Butters Bros. Co., p. 339,
post. Considered: Pattendon v. Beney (1933), S0 T.L.R. 10.
Applied: Brown v. Cotterill (1934), 51 T.L.R. 21; Malfroot
v. Noxal, Ltd. (1935), 51 T.L.R. 551; Grant v. Australian
Knitting Mills, Ltd., [1935) All E.R.Rep. 209.
Distinguished: Evans v. Triplex Safety Glass Co., [1936] 1
All E.R. 283. Considered: Otto v. Bolton and Norris,
[1936] 1 All E.R. 960; Kubach v. Hollands, [1937]) 3 All E.R.
907; Dransfield v. British Insulated Cables, Ltd., (1937) 4
All E.R. 382; Barnes v. Irwell Valley Water Board, ([(1938) 2
All E.R. 650; Sharp v. Avery and Kerwood, [1938) 4 All E.R.
85; Square v. Model Farm Dairies (Bournemouth), Ltd., [1938]
marbard. [1938] 4 All E.R. 258. Distinquishad. Paine and
Colne Valley Electricity Supply Co., [1938) 4 All E.R., 803.
Explained and distinguished: 0Old Gate Estates, Ltd., v.
Toplis and Harding and Russell, [1939) 3 All E.R. 209.
Applied: Slennett v. Hancock and Peters, (1939]) 2 All E.R.
578; Barnes v. Irwell Valley Water Board, (1939] 1 K.B. 21,
Considered: Burfitt v. A. &4 E. Kille, [1939]) 2 All E.R.
372; Hanson v. Wearmouth Coal Co., (1939) 3 All E.R. 47.
Distinguished: Davis v. Foots, [(1939] 4 All E.R. 4.
Applied: Herschthal v. Stewart and Ardern, Ltd., [1939) 4
All E.R. 123; Barnett v. Packer & Co., [1940] 3 All E.R.
575; Natson v. Buckley Osborne, Garrett & Co. and Wyrovoys
Products, Ltd., [1940) 1 All E.R. 174; Buckner v. Ashby and
Horner, Ltd., [(1941] 1 K.B. 321. Distinguished: Travers v.
Gloucester Corpn., [(1946] 2 All E.R. 506; Jerred v. Roddam
Dent & Son, [1948] 2 All E.R. 104. CQn:Ldir-d. Candler v.
Crane Christmas & Co., (1951) 1 All E.R. 426; Merrington v.
Ironbridge Metal Works, Ltd. and Others, (1952} 2 All B.R.
1101, Applied: White v. John Warwick & Co., Ltd., [1953) 2
All E.R. 1021; Hartley v. Mayoh 4 Co. and another, [1953) 2
All E.R, 525; Davis v. St. Mary's Demolition, etc., Ltd.,
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[1954) ' All E.R. 578. Not applied: Sellars v. Best,
(1954) 2 All E.R. 389, Referred to: Cunard v. Antifyre,
Ltd., p. 558, post; Bishop v. Consolidated London
Properties, Ltd., [1933] All E.R,Rep. 963; Brown v,
Cotterill (1934), 51 T.L.R. 21; Haynes v. Harwood, [1934)
All E.R.Rep. 103; Howard v. Furness Houlder Argentine Lines,
Ltd, and Brown, Ltd., [1936) 2 All E.R. 781; London, Midland
and Scottish Rail. Co. v. Ribble Hat Works, Ltd. (1936), 80
Sol. Jo. 1038; Read v. Croydon Corpn., (1938] 4 All E.R.
631; Kerry v. Keighley Electrical Engineering Co., [1940) 3
All E.R. 399; East Suffolk Rivers Catchment Board v. Kent,
[(1940) 4 All E,R. 527; Thomas and Evans, Ltd. v. Mid-Rhondda
Co-operative Society, Ltd., [1940) 4 All E.R. 357; Haseldine
v. Daw & Son, Ltd., (1941) 3 All E.R. 156; Bourhill v.
Young, [1942] 2 All E.R. 396; Glasgow Corpn. v. Muir, ([1943]
2 All E.R. 44; Read v. J. Lyons & Co., [1944) 2 All E.R., 98:
Deyong v. Shenburn, (1946] 1 All E.R. 226: Woods v. Duncan,
Duncan v. Hambrook, Duncan v. Cammell Laird & Co., [1946)

A.C. 401; Read v. J. Lyons & Co., [1946] 2 All E.R. 471;
Dodd and Dodd v. WNilson and McWilliam, (1946) 2 All E.R.
691; Anglo-Saxon Petroleum Co. v. Damant, Anglo-Saxon
Petroleum Co. v. R., [1947] 2 All E.R. 465; Marshall v.
Cellactite and British Uralite, Ltd. (1947), 63 T.L.R. 456;
Stansbie v. Troman, (1948] 1 All E.R. 599; Grant v. Sun
Shipping Co., [1948) 2 All E.R. 238; Buckland v. Guildford
Gas, Light and Coke Co., (1948) 2 All E.R. 1086; Davies
v.[3] Swan Motor Co. (Swansea), (1949] 1 All E.R. 620; Ball
v. L.C.C., [1949) 2 K.B, 159; Horton v. London Graving Lock
Co., [1950]) 1 All E.R. 180; Heskell v. Continental Express,
Ltd., ([1950] 1 All E.R. 1033; Denny v. Supplies and
Transport Co. and Scruttons, Ltd., (1950) 66 (pt. 1) T.L.R.
1168; Nright v. Callwood, (1950) 66 (pt. 2) T.L.R. 72.

As to a manufacturer's duty to the consumer, see 23

HALSBURY'S LAWS (2nd Edn.) 632, 633, and for cases see 36
DIGEST (Repl.) 85 et seq.
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Appeal from an interlocutor of the Second Division of
the Court of Session in Scotland. On Aug. 26, 1928, the
appellant, a shop assistant, drank a bottle ai ginger-beer
manufactured by the respondent, which a friend had ordered
on her behalf from a retailer in a shop at Paisley and given
to her. She stated that the shopkeeper, who supplied the
ginger-beer, opened the bottle, which she said was sealed
with a metal cap and wvas made of dark opaque glass, and
poured some of its contents into a tumbler which contained
some ice cream, and that she drank some of the contents of
the tumbler. that her friend then lifted the bottle and was
pouring the remainder of the contents into the tumbler, when
4 snail which had been in the bottle floated out in a state
of decomposition. As a result, the appellant alleged, she
had contracted a serious illness, and she claimed from the
respondents damages for negligence. She alleged that the
respondent, as the manufacturer of an article intended for

hi=, 1
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consumption and contained in a receptacle which prevented
inspection, owed a duty to her as consumer of the article to
take care that there was no noxious element in the article,
that he neglected such duty, and that he was, consequently,
liable for any damage caused by such neglect. The case then
came before the Lord Ordinary, who rejected the plea in law
of the respondent and allowed the parties a proof of their
averments, but on a reclaiming note the Second Division (the
Lord Justice Clerk, LORD ORMIDALE and LORD ANDERSON; LORD
HUNTER dissenting) recalled the interlocutor of the Lord
Ordinary and dismissed the action. The plaintiff appealed.

George Morton, K.C., and N. R. Milligan (both of the
Scottish Bar) for the appellant.

The Attorney-General for Scotland (Normand, K.C.), J.
L. Clyde (of the Scottish Bar) and T. Elder Jones for the

respondent.

The House took time for consideration.

May 26. LORD BUCKMASTER (read by LORD TOMLIN).--The
facts of this case are simple. On Aug. 26, 1928, the
appellant drank a bottle of ginger-beer, manufactured by the
respondent, which a friend had bought from a retailer and
given to her. The bottle contained the decomposed remains
of a snail which were not and could not be detected until
the greater part of the contents of the bottle had been
consumed. As a result she alleged, and at this stage her
allegations must be accepted as true, that she suffered from
shock and severe gastro-enteritis. She, accordingly,
instituted the proceedings against the manufacturer which
have given rise to this appeal. The foundation of her case
is that the respondent, as the manufacturer of an article
intended for consumption and contained in a receptacle which
prevented inspection, owed a duty to her as consumer of the
article to take care that there was no noxious element in
the goods, that he neglected such duty, and that he is,
consequently, liable for any damage caused by such neglect.
After certain amendments which are now ismaterial, the case
came before the Lord Ordinary, who rejected the respondent's
plea in law and allowed([5]) a proof. His interlocutor was
revoked by the Second Division of the Court of Session, from
whose judyacnt this appeal has been brought.

Before examining the merits two comments are desirable:
(1) that the appellant's case rests solely on the ground of
& tort based, not on fraud, but on negligence: and (ii) that
throughout the appeal the case has been argued on the basis,
undisputed by the Second Division and never Qquestioned by
counsel for the appellant or any of your Lordships, that
the English law and the Scots law on the subject are
identical. It is, therefore, upon the English law alone
that I have considered the matter, and, in my opinion, it is
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on the English law alone that in the circumstances we ought
to proceed.

The law applicable is the common law, and, though its
principles are capable of application to meet new conditions
not contemplated when the law was laid down, yet themselves
they cannot be changed nor can additions be made to them
S;ggusg any particular meritorious case seems outside their
ambit.

The common law must be sought in law books by writers
of authority and in the judgments of judges entrusted with
its administration. The law bechs qive no assistance

thcy axpress may demand at;ention. "and the ancient books do
not assist. I turn, therefore, to the decided cases to see
if they can be construed so as to support the appellant's
case. One of the earliest is Langridge v. Levy (1). It is
a case often quoted and variously explained. There a man
sold a gun, which he knew was dangerous, for the use of the
purchaser's son. The gun exploded in the son's hands and he
was held to have a right of action in tort against the
gunmaker. How far it is from the present case can be seen
from the judgment of Baron Parke, who, in delivering the

judgment of the court, used these words:

"We should pause before we make a precedent by our
decision which would be an authority for an action
against the vendors, even of such instruments and
articles as are dangerous in themselves, at the suit of
any person whomsoever into whose hands they might
happen to pass, and who should be injured thereby";

and in Longmeid v. Holliday (2) the same eminent judge
points out that the earlier case was based on a fraudulent
mis-statement, and he expressly repudiates the view that it
has any wider application. Langridge v. Levy (1),
therefore, can be dismissed from consideration with the
comment that it is rather surprising that it has so often
been cited for a proposition which it cannot support,

Winterbottom v. Nright (3) is, on the other hand, an
authority that is closely applicable. Owing to negligence
in the construction of a carriage it broke down, and a
stranger to the manufacture and sale sought to recover
damages for injuries which he alleged were due to negligence
in the work, and it was held that he had no cause of action.
This case seems to me tO show that the manufacturer of any
article is not liable to a third party injured by negligent
construction, for there can be nothing in the character of a
coach to place it in a special category. It may be noted
also that in this case ALDERSON, B., said:
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“The only safe rule is to confine the right to recover
to those who enter into the contract; if we go one step
beyond that, there is no reason why we should not go
fifty."

Longmeid v. Holliday (2) was the case of a defective
lamp sold to a man whose wife was injured by its explosion.
The vendor of the lamp, againast whom the action was brought,
was not the manufacturer, so that the case is not parallel
to the present, but the statement of PARKE, B., in his
judgment covers the case of the manufa:turer, for he said:

*,t would be going much too far to say that so much
care is required in the ordinary intercourse of life
between one individual and another that, if a machine
not in its nature danqeraus « s = but vhigh night

discoverable by the exeréiSé of ardinary ciri, should
be lent or given by one person, even by the person who
manufactured it, to another, the former should be
answerable to thg latter for a subsequent damage
accruing by the use of it." (6]

It is true that he uses the words "lent or given” and
omits the word “sold,” but, if the duty be entirely
independent of contract and is a duty owed to a third
person, it seems to me the same whether the article be
originally given or sold. The fact in the present ease that
the ginger-beer originally left the premises of the
manufacturer on a purchase, as was probably the case, cannot
add to his duty, if such existed, to take care in its ,
preparation. It has been suggested that the statement of
PARKE, B., does not over the case of negligent construction.
But the omission to exercise reasonable care in the )
discovery of the defect in the manufacture of an article
where the duty of examination exists is just as negligent as
the negligent construction itself.

The general principle of these cases is stated by LORD
SUMNER (then HAMILTON, J.) in Blacker v. Lake and Elliot,
Ltd. (4) (in these terms 106 L.T. at p. 536):

“The breach of the defendant's contract with A. to use
care and shill in nnd abaut :h. -anutae:u:n or rnpnir

action to B. when he is injured by reason of the
article proving to be defective."”

From this general rule there are two well-known
exceptions: ,

(1) in the case of an article dangerous in itself, and
(i1) where the article, not in itself gerou i
dangerous on account of some defect or for any other reason,
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and this is known to the manufacturer. Until George v.
Skivington (5) I know of no further modification of the
general rule.

As to (i), in the case of things dangerous in
themselves, there is, in the words of LORD DUNEDIN,

"a peculiar duty to take precaution imposed upon those
who send forth or install such articles when it is

within their grgximity“-

Dominion Natural Gas Co., Ltd. v. Collins (6) ([1909) A.C.
at p. 646). And as to (ii), this depends on the fact that
the knowledge of the danger creates the obligation to warn,
and its concealment is in the nature of fraud.

In the present case no one can suggest that the
ginger-beer was an article dangerocus in itself, and the
words of LORD DUNEDIN show that the duty attaches only to
such articles, for I read the words "a peculiar duty" as
meaning a duty peculiar to the special class of subject
mentioned.

one naa:q;trta the present, and ﬂithout that case and the
statement of CLEASBY, B., in Francis v. Cockrell (7) (L.R. S
Q.B. at p. 515), and the dicta of BRETT, M.R., in Heaven v.
Pender (8) (11 Q.B.D. at p. 509 et seq.), the appellant
would be destitute of authority. George v. Skivington (5)
related to the sale of a noxious hairwash, and a claim made
by a person who had suffered from its use, based on its
having been negligently compounded, was allowed. It is
remarkable that Langridge v. Levy (1) was used in support of
the claim and influenced the judgment of all the parties to
the decision. Both KELLY, C.B., and PIGOTT, B., stressed
the fact that the article had been purchasad to the
knowledge of the defendant for the use of the plaintiff, as
in Lawridge v. Levy (1), and CLEASBY, B., who, realising
that Langridge v. Levy (1) was decided on the ground of
fraud, said:

“Substitute the word 'negligence’ for 'fraud,' and the
analogy between Langridge v. Levy (1) and this case is
complete.”

It is unnecessary to point out too emphatically that such a
substitution cannot possibly be made. No action based on
fraud can be supported by mere proof of negligence. I do
not propose to follow the fortunes of George v. Skivington
(5); few cases can have lived so0 dangerously and lived so
long. LORD SUMNER, in Blacker v. Lake and Elliot, Ltd. (4),
closely examines its history, and I agree with his analysis.
Be said that he could not presume to say that it was wrong,
but he declined to follow it on the ground, which is I think
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firm, that it was in conflict with Winterbottom v. Nright

(3).

In Francis v. Cockrell (7) the plaintiff had been
injured by the fall of a racecourse stand, on a seat for
which he had paid. The defendant was part proprietor of the
stand and acted as receiver of the money. The stand had
been negligently erected by a contractor, though the
defendant was not aware of the defect. The plaintiff
succeeded. [7) The case has no bearing upon the present, but
in the course of his judgment CLEASBY, B., made the
following observations (L.R. 5 Q.B. at p. 515):

"The point that Mr. Matthews referred to last was
raised in the case of George v. Skivington (5), where
there was an injury to one person, the wife, and a
contract of sale with another person, the husband. The
wife was considered to have a good cause of action, and
I would adopt the view which the Lord Chief Baron took
in that case. He said there was a duty in the vendor
to use ordinary care in compounding the article sold,
and that this extended to the person for whose use he
knew it was purchased, and, this duty having been
violated, and he having failed to use reasonable care,
was liable in an action at the suit of the third
person.”

It is difficult to appreciate what is the importance of
the fact that the vendor knew who was the person for whom
the article wvas purchased unless it be that the case was
treated as one of fraud, and that without this element of
knowledge it could not be brought within the principle of
Langridge v. Levy (1). Indeed, this is the only view of the
matter which adequately explains the references in the

judgments in Ginrg- v. Skivinatan (5) to Lnngridbg v. Lé??

Ski vington (5).

The dicta of BRETT, M.R., in Heaven v, Pender (8) are
rightly relied on by thl appellant. The material passage is
as follows (11 Q,B,D, at p. 509):

“The proposition which these recognised cases suggest,
and which is, therefore, to be deduced from them, is
that vherever one person is by circumstances placed in
such a position with regard to another that everyons of
ordinary sense who did think would at once recognise

that if he did not use ordinary care and skill in his
own conduct with regard to those circumstances he would
cause danger of injury to the person or property of the
other, a duty arises to use ordinary care and skill to
avoid such danger. . . . Let us apply this proposition
to the case of one person supplying goods or machinery,
or instruments or utensils, or the like, for the
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purpose of their being used by another person, but with
whom there is no contract as to the supply. The
proposition will stand thus: whenever one person
supplies goods or machinery, or the like, for the
purpose of their being used by another person under
such circumstances that everyone of sense would, if he
thought, recognise at once that unless he used ordinary
care and skill with regard to the condition of the
thing supplied or the mode of supplying it, there will
be danger of injury to the person or property of him
for whose use the thing is supplied, and who is to use
it, a duty arises to use ordinary care and skill as to
the condition or manner of supplying such thing. And
for a neglect of such ordinary care or skill whereby
injury happens a legal liability arises, to be enforced
by an action for negligence. This includes the case of
goods, &c., supplied to be used immediately by a
particular person or persons or one of a class of
persons, where it would be obvious to the person
supplying, if he thought, that the goods would in all
probability be used at once by such persons before a
reasonable opportunity for discovering any defect which
might exist, and where the thing supplied would be of
such a nature that a neglect of ordinary care or skill
as to its condition or the manner of supplying it would
probably cause danger to the person or property of the
person for whose use it was supplied, and who was about
to use it. It would exclude a case in which the goods
are supplied under circumstances in which it would be a
chance by whoa they would be used or whether they would
be used or not, or whether they would be used before
there would probably be means of observing any defect,
or where the goods would be of such a nature that a
want of care or skill as to their condition or the

danan of 1njury to persan or prapatty. ' The cases of
vendor and purchaser and lender and hirer under
contract need not be considered, as the liability
arises under the contract, and not merely as a duty
imposed by law, though it may not be useless to cbserve
that it seems difficult to ‘mport the implied 7
obligation into the contract except in cases in which,
if there were no contract between the parties, the law
would, according to the rule above stated, imply the
dnty."[ll

to cases of eulli:ian and car:iﬂ and the cases of
visitation to premises on which th-rc is some hidden danger,
cases far removed from the doctrine he enunciates. None the
less, this passage has besen used as a tabula in naufragio
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for many litigants, struggling in the seas of adverse
authority. It cannot, however, be divorced from the fact
that the case had nothing whatever to do with the question
of manufacture and sale. An unsound staging had been
erected on premises to which there had been an invitation to
the plaintiffs to enter, and the case really depended on the
duty of the owner of the premises to persons so invited,
None the less, it is clear that BRETT, M.R., considered the
cases of manufactured articles, for he examined Langridge v.
Levy (1), and he says that it does not negative the
proposition that the case might have been supported on the
ground of ngqliquncu

judgnont 'BOWEN, L.J., concurred, uid (;hnt hn vas umrilling
to concur with the Master of the Rolls in laying down
unngcesaarily tha 1arqar pringiplg Uhieh he antcrtainid

iwli«lﬂly negatived. He then referred to Langridge v. Lllff
(I), and stated that it was based upon fraudulent
misrepresentation and had been s0 treated by COLERIDGE, J.,
in Blakemore v. Bristol and Exeter Rail. Co. (9), and that
in Collis v. Selden (10) WILLES, J., had said that the
judgment in Langridge v. Levy (1) was based on the fraud of
the defendant. The lord justice then proceeded as follows:

"This impliedly negatives the existence of the larger
general principle which is relied on, and the decisions
in Collis v. Selden (10) and in Longmeid v. Holliday
(2) (in each of which the plaintiff failed) are in my
opinion at variance with the principle contended for.
The case of George v. Skivington (5), and especially
what is said by CLEASBY, B., in giving 3ju \t in
that case, seems to support the existence of the
general principle. But it is not in terms laid down
that any such principle exists, and that case was
decided by CLEASBY, B., on the ground that the
niqlim af. the dlfcadint, which was his own personal

action, to fraud, on which (as he said) the decision in
Langridge v. Levy (1) was based. In declining to
concur in laying down the principle enunciated by the
Master of the Rolls I in no way intimate any doubt as
to the principle that anyone who leaves a dangerous
instrument, as a gun, in such a wvay as to cause danger,
or who without due warning supplies to others for use
an instrument or thing which to his knowledge, from its
construction or otherwise, is in such a condition as to
cause danger, not necessarily incident to the use of
such an instrument or thing, is liable for .ﬁljnrz
caused to others by reason of his negligent act

With the views expressed by COTTON, L.J., I agres.
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7 In Le Lievre and another v. Gould (11) the mortgagees
of the interest of a builder under a building agreement
advanced money to him from time to time on the faith of
certificates given by a surveyor that certain specified
stages in the progress of the buildings had been reached.
The surveyor was not appointed by the mortgagees and there
was no contractual relationship between him and them. 1In
consequence of the negligence of the surveyor the
certificates contained untrue statements as to the progress
of the buildings, but there was no fraud on his part. It
was held that the surveyor owed no duty to the mortgagees to
exercise care in givinq his c&rtificates and they could not

sa-g extent what he said in Heaven v. Pender (8) for he says
this ([1893] 1 Q.B. at p. 497):

“But can the plaintiffs rely upon negligence in the
absence of fraud? The question of liability for
negligence cannot arise at all until it is established
that the man who has been negligent owed some duty to
the person who seeks to make him liable for his
negligence. What duty is there when there is no
relation between the parties by contract? A man is
entitled to be as negligent as he pleases towards the
whole world if he owes no duty to them. The case of
Heaven v. Pender (8) has no bearing upon the present
queastion. That case established that, under certain
circumstances, one man may owe a duty to another, even
though there is no contract(9] between them. If one
man is near to another, or is near to the property of
another, a duty lies upon him not to do that which may
cause a p.r;en;l injury to that other, or may injure

his property."

"The decision of Heaven v. Pender (8) was founded upon
the principle that a duty to take due care did arise
when the person or property of one was in such
proximity to the person or property of another that,
if due care was not taken, damage might be done by the
one to the other. Heaven v, Pender (8) goes no further
than this, though it is eften cited to support all
kinds of untenable proposgitions.”

In Earl v. Lubbock (12) the plaintiff had been injured
by a vheel comaing off a van vhich he was driving for his
employer and which it was the duty of the defendant under
contract with such employer to keep in repair. The county
court judge and the Divisional Court both held that even If
negligence was proved the action would not lie. It was held
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by the Court of Appeal that the defendant was under no duty
to the plaintiff and that there was no cause of action. In
his judgment COLLINS, M.R., said that the case was concluded
by the authority of WNinterbottom v. WNright (3), and he
pointed out that the dictum of LORD ESHER, M.R., in Heaven
v. Pender (8) was not a decision of the court and that it
was subsequently qualified and explained by LORD ESHER
himself in Le Lievre and another v. Gould (11). STIRLING,
L.J., said that in order to succeed in the action the
plaintiff must bring his case within the proposition
enunciated by COTTON, L.J., and agreed to by BOWEN, L.J., in
Heaven v. Pender (8), while MATHEW, L.J., made the following
observation ((1905] 1 K.B. at p. 259):

“The argument of counsel for the plaintiff was that the
defendant's servants had been negligent in the
performance of the contract with the owners of the van,
and that it followed as a matter of law that anyone in_
their employment, or, indeed, anyone else who sustained
an injury traceable to that negligence, had a cause of
action against the defendant. It is impossible to
accept such a wide proposition, and, indeed, it is
difficult to see how, if it were the law, trade could
be carried on. No prudent man would contract to make
or repair what the employer intended to permit others
to use in the way of his trade."”

In Bates and another v. Batey & Co. (13) the
defendants, ginger-beer manufacturers, were held not liable
to a consumer (who had purchased from a retailer one of
their bottles) for injury occasioned by the bottle bursting
as the result of a defect of which the defendants did not

could have discovered. In reaching this conclusion
HORRIDGE, J., stated that he thought the judgments of PARKE,
B., in Longmeid v. Holliday (2), of COTTON and BOWEN, L.JJ.,
in Neaven v. Pender (8), of STIRLING, L.J., in Karl v.
Lubbock (12), and of COTTON, J., in Blacker v. Lake and
Elliot (4), made it clear that the plaintiff was not ,
entitled to recover, and that he had not felt himself bound
by George v. Skivington (S). ) , o

80 far, therefore, as George v. Skivington (5) and the
dicta in Heaven v. Pender (8) are concerned, it is, in my

» better that they should be buried so securely that
their perturbed spirits shall no longer vex the law.

One further case mentioned in argument may be referred
to, certainly not way of authority, but to gain
assistance by ing how similar cases are dealt with
by emninent judges of the United States. That such cases can
have no close application and no authority is clear, for,
though the source of the law in the two countries may be the
same, its current may well flow in different channels. The
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case referred to is that of Thomas v. WNinchester (14).
Thare a chanist 1:;ued poison in answer to a request fox a

injurad by his neqlect. It Appears to me that the decisian
might well rest on the principle that he in fact sold a drug
dangerous in itself none the less so because he was asked to
sell something else, and on this view the case does not
advance the matter.

In another case, McPherson v. Buick Hbtar Co. (15),
liabla for éaiSQQi at the instance of a third patty. the
learned judge appears to base his judgment on the view that
a motor car might reasonably be(10] regarded as a dangerous
article. 1In my view, therefore, the authorities are against
the appellant’'s contention, and apart from authority it is
difficult to see how any common law proposition can be
farnulatad to suppﬁrt her claii.

manufacturer, or, indeed, the rcpgizcr. ‘of gny grticlg.
apart entirely from contract, owes a duty to any person by

whom the article is lawfully used to see that it has been

carefully constructed. All rights in contract must be
:xelud;d frﬁn egn:id:ntign af this prim:ipla. for ;uch

ar;gina; manufacturer down to the ultimate purchaser,
embraced in the general rule that an article is warranted as
reasonably fit for the purpose for which it is sold. Nor
can the doctrine be confined to cases where inspection is
difficult or impossible to introduce. This conception is
simply to misapply to tort doctrines applicable to sale and
purchase.

The principle of tort lies completely cutside the
region where such considerations apply, and the duty, if it
exists, must extend to every person who, in lawful
circumstances, uses the article made. There can be no
special duty attaching to the manufacture of food, apart
f:an those implied by contract or imposed by statute. If
cpnltructionfof cvuty,artielo. and I cannot i@t any reason
why it should not apply to the construction of a house. 1If
one step, why not fifty? Yet if a house be, as it sometimas
is, negligently built, and in consequence of that negligence
the ceiling falls and injures the occupier or anyone else,
no action against the builder exists according to the
English lﬂ. although I believe such a right did exist
according to the laws of Babylon. Uir- such a principle
known recognised, it seems to me ible, having
regard to the numerous cases that must arisen to
persons injured by its disregard, that with the emxception of
George v. Sivington (3) no case directly involving the
principle has ever succeeded in the courts, and were it well
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known and accepted much of the discussion of the earlier
cases would have been waste of time. o

In Mullen v. Barr & Co., McGowan v. Barr & Co. (16), a
case indistinguishable from the present, except upon the
ground that a mouse is not a snail, and necessarily adopted
by the Second Division in their judgment, LORD ANDERSON says
this (1929 S.C. at p. 479):

"In a case like the present, where the goods of the
defenders are widely distributed throughout Scotland,
it would seem little short of outrageous to make them
responsible to members of the public for the condition
of the contents of every bottle which issues from their
works. It is obvious that, if such responsibility
attached to the defenders, they might be called on to
meet claims of damages which they could not possibly
investigate or answer."

In agreeing, as I do, with the judgment of LORD
ANDERSON, I desire to add that I find it hard to dissent
from the emphatic nature of the language with which his
judgment is clothed. I am of opinion that this appeal
should be dismissed, and I beg to move your Lordships

accordingly.

LORD ATKIN.--The sole question for determination in
this case is legal: Do the averments made by the pursuer in
her pleading, if true, disclose a cause of action? I need
not re-state the particular facts. The question is whether
the manufacturer of an article of drink sold by him to a
distributor in circumstances which prevent the distributor
or the ultimate purchaser or consumer from discovering by
inspection any defect is under any legal duty to the
ultimate purchaser or consumer to take reasonable care that
the article is free from defect likely to cause injury to
health. I do not think a more important problem has
occupied your Lordships in your judicial capacity, important
both because of its bearing on public health and because of
the practical test which it applies to the system of law
under which it arises. The case has to be determined in
accordance with Scots law, but it has been a matter of
agreement between the experienced counsel who argued this
case, and it appears to be the basis of the judgments of the
learned judges of the Court of Session, that for the
purposes of determining this problem the iaw of Scotland and
the law of England are the same. I([11] speak with little
“authority on this point, but my own research, such as it is,
satisfies me that the principles of the law of Scotland on
such a Qquestion as the present are identical with those of
English law, and I discuss the issue on that footing. The
law of both countries appears to be that in order to support
an action for damages for negligence the complainant has to
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show that he has been injured by the breach of a duty owed
to him in the circumstances by the defendant to take
reasonable care to avoid such injury. In the present case
we are not concerned with the breach of the duty; if a duty
exists, that would be a guestion of fact which is
sufficiently averred and for the present purposes must be
assumed. We are solely concerned with the question whether
as a matter of law in the circumstances alleged the defender
owed any duty to the pursuer to take care.

It is remarkable how difficult it is to find in the
English authorities statements of general application
defining the relations between parties that give rise to the
duty. The courts are concerned with the particular
relations which come before them in actual litigation, and
it is sufficient to say whether the duty exists in those
circumstances. The result is that the courts have been
engaged upon an elaborate classification of duties as they
exist in respect of property, whether real or personal, ‘with
further divisions as to ownership, occupation or control,
and distinctions based on the particular relations of the
one side or the other, whether manufacturer, salesman or
landlord, customer, tenant, stranger, and so on. In this
way it can be ascertained at any time whether the law
recognises a duty, but only where the case can be referred
to some particular species which has been examined and
classified. And yet the duty which is common to all the
cases where liability is established must logically be based
upon some element common to the cases where it is found to
exist. To exist a complete logical definition of the
general principle is probably to go beyond the action of the
judge, for, the more general the definition, the more likely
it is to omit essentials or introduce non-essentials. The
attempt was made by LORD ESHER in Heaven v. Pender (8) in a
definition to which I will later refer. As framed it was
demonstrably too wide, though it appears to me, if properly
linégod. to be capable of affording a valuable practical
guide.

At present I content myself with pointing out that in
English law there must be and is some general conception of
relations giving rise to a duty of care, of which the
particular cases found in the books are but instances. The
liability for negligence, whether you style it such or treat
it as in other systems as a species of “culpa,"” is no doubt
based upon a general public sentiment of moral wrongdoing
for uhieh the offender must pay. But acts or omissions
which any moral code would censure cannot in a practical
world be treated so as to give a right to every person
injured by them to demand relief. In this way rules of law
arise which limit the range of complainants and the extent
of their remedy. The rule that you are to love your
neighbour becomes in law: You must not injure your
neighbour, and the lawyers' question: Who is my neighbour?
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receives a restricted reply. You must take reasonable care
to avoid acts or omissions which you can reasonably foresee
would be likely to injure your neighbour. Who then, in law,
is my neighbour? The answer seems to be persons who are so
closely and directly affected by my act that I ought
reasonably to have them in contemplation as being so
affected when I am directing my mind to the acts or
omissions which are called in question. This appears to me
to be the doctrine of Heaven v. Pender (8) as laid down by
LORD ESHER when it is limited by the notion of proximIty
introduced by LORD ESHER himself and A. L. SMITH, L.J., in
Le Lievre and another v. Gould (11). LORD ESHER, M.R., says
([1893]) 1 Q.B. at p. 497):

"That case established that, under certain
circumstances, one man may owe a duty to another, even
though there is no contract between them. If one man
is near to another, or is near to the property of
another, a duty lies upon him not to do that which may
cause a personal injury to that other, or may injure

his property."
So A.L. SMITH, L.J., says ([1893) 1 Q.B. at p. 504):

“The decision of Heaven v. Pender (8) was founded upon
the principle that a duty to take due care did arise
when the person or property of one was in such
proximity(12) to the person or property of another
that, if due care was not taken damage might be done by
the one to the other."

I think that this sufficiently states the truth if proximity
be not confined to mere physical proximity, but be used, as
I think it was intended, to extend to such close and direct
relations that the act complained of directly affects a
person whom the person alleged to be bound to take care
would know would be directly affected by his careless act.
That this is the sense in which nearness or “proximity" was
intended by LORD ESHER is obvious from his own illustration
in Heaven v. Pender (8) (11 Q.B.D. at p. 510) of the
application of his doctrine to the sale of goods.

“This (i.e., the rule he has just formulated]) includes
the case of goods, &c.., supplied to be used immediately
by a particular person or persons, or one of a class of
persons, where it would be obvious to the person
supplying, if he thought, that the goods would in all
probability be used at once by such persons before a
reasonable opportunity for discovering any defect which
might exist, and where the thing supplied would be of
such a nature that a neglect of ordinary care or skill
as to its condition or the manner of sdpplying it would
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probably cause danger to the person or property of the
person for whose use it was supplied, and who was about
to use it. It would exclude a case in which the goods
are supplied under circumstances in which it would be a
chance by whom they would be used, or whether they
would be used or not, or whether they would be used
before there would probably be means of observing any
that a want of care or skill as to their condition or
the manner of supplying them would not probably produce
danger of injury to person or property."

I draw particular attentien te the £act that LQRD ESHER

immediately” and used at once before a reasgnable
opportunity of inspection." This is obviously to exclude
the possibility of goods having their condition altered by
lapse of time, and to call attention to the proximate
relationship, which may be too remote where inspection even
by the person using, certainty by an intermediate person,
may reasonably be interposed. With this necessary
qualification of proximate relationship, as explained in Le
Lievre and another v. Gould (11), I think the judgment of
LORD ESHER expresses the law of England. Without the
qualification, I think that the majority of the court in
Heaven v, Pender (8) was justified in thinking that the
principle was expressed in too general terms. There will,
no doubt, arise cases where it will be difficult to
determine whether the contemplated relationship is so close
that the duty arises. But in the class of case now before
the court I cannot conceive any difficulty to arise. A
manufacturer puts up an article of food in a container which
he knows will be opened by the actual consumer. There can
be no inspection by any purchaser and no reasonable
preliminary inspection by the consumer. Negligently in the
course of preparation he allows the contents to be mixed
with poison. It is said that the law of England and
Scotland is that the poisoned consumer has no remedy against
the negligent manufacturer. If this were the result of the
authorities, I should consider the result a grave defect in
the law and so contrary to principle that I should hesitate
long before following any decision to that effect which had
not the authority of this House. I would point out that in
the assumed state of the authorities not only would the
consumer havt no t-nndy aqainat thg nnnutacturer. he would
alleged there would be no evidence of nﬂqliqenga nq;inst
anyone other than the manufacturer, and except in the case
of a consumer who was also a purchaser no contract and no
warranty of fitness, and in the case of the purchase of a
specific article under its patent or trade name, which might
well be the case in the purchase of some articles of food or
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drink, no warranty protecting even the purchaser-consumer.
There are other instances than of articles of food and drink
where goods are sold intended to be used immediately by the
consumer, such as many forms of goods sold for cleaning
purposes, when the same liability must exist. The doctrine

supported by the decision below would not only deny a remedy
to the consumer who was injured by consuming bottled beer or
chocolates poisoned by the negligence of the manufacturer,
but also to the user of what should be a harmless{13)
proprietary medicine, an ointment, a socap, a cleaning fluid
or cleaning powder. I confine myself to articles of common
household use, where everyone, including the manufacturer,
knows that the articles will be used by persons other than
the actual ultimate purchaser--namely, by members of his
family and his servants, and, in some cases, his guests. I
do not think so 1ill of our jurisprudence as to suppose that
its principles are so remote from the ordinary needs of
civilised society and the ordinary claims which it makes
upon its members as to deny a legal remedy where there is so
obviously a social wrong.

It will be found, I think, on examination, that there
is no case in which the circumstances have been such as I
have just suggested where the liability has been negatived.
There are numerous cases where the relations were much more
remote where the duty has been held not to exist. There are
also dicta in such cases which go further than was necessary
for the determination of the particular issues, which have
caused the difficulty experienced by the courts below. I
venture to say that in the branch of the law which deals
with civil wrongs, dependent in England, at any rate,
entirely upon the application by judges of general 7
principles also formulated by judges, it is of particular
importance to guard against the danger of stating )
propositions of law in wider terms than is necessary, lest
essential factors be omitted in the wider survey and the
inherent adaptability of English law be unduly restricted.
For this reason it is very necessary, in considering
reported cases in the law of torts, that the actual decision
alone should carry authority, proper weight, of course,
being given to the dicta of the judges.

In my opinion, several decided cases support the view
that in such a case as the present the manufacturer owes a
duty to the consumer to be careful. A direct authority is
George v. Skivington (5). That was a decision on a demurrer
to a declaration which averred that the defendant professed
to sell a hairwash made by himself and that the plaintiff,
Joseph George, bought a bottle to be used by his wife, the
plaintiff Emma George, as the defendant then knew, and that
the defendant had 30 negligently conducted himself in
preparing and selling the hairwash that it was unfit for
use, wvhereby the female plaintiff was injured. KELLY, C.B.,
said that there was no question of warranty, but whether the



149

chemist was liable in an action on the case for
unskilfulness and negligence in the manufacture of it:

"Ungquestionably there was such a duty towards the
purchaser, and it extends, in my judgment, to the
person for whose use the vendor knew the compound was
purchased."

PIGOTT and CLEASBY, BB., put their judgments on the same
ground.
I venture to think that BQTTEN. L J.. ln HEaven v.

CLEASBY, B., appéafs to me to make it plain that. in his
opinion, the duty to take reasonable care can be substituted
for the duty which existed in Langridge v. Levy (1) not to
defraud. It is worth noticing that George v. Skivington (5)
was referred to by CLEASBY, B., himself sitting as a member
of the Court of Exchequer Chamber in Francis v. Cockrell (7)
(L.R. S Q.B. at p. 515) and was recognised by him as based
on an ordinary duty to take care. It was also affirmed by
BRETT, M.R., in Cunnington v. Great North Rail. Co. (17),
docid.d on July 2, 1883, at a date between the argument and
the judgment in Heaven v. Pender (8), though as in that case
the court negatived any breach of duty the expression of
opinion is not authoritative.

The existence of the duty contended for is also
supported by Hawkins v. Smith (18), where a dock labourer in
the employ of the dock company was injured by a defective
sack which had been hired by the consignees from the
defendant, who knew the use to which it was to be put, and
which had been provided by the consignees for the use of the
dock company which had bgcn employed by them to unload the
ship on the dock company's premises. The Divisional Court
(DAY, J., and LAWRENCE, J.) hnld the defendant liable for
negligence. Similarly, in Elliott v. Hall or Nailstone
Colliery Co. (19) the defendants, colliery owners, consigned
coal to the plaintiff's employers, coal merchants, in a
truck hired by the defendants from a wagon company. The
plaintiff was injured in the course of unloading the coal by
reason of the defective condition of thel14]) truck, and was
held by a Divisional Court (GROVE, J., and A.L. SMITH, J.)
entitled to recover on the ground of the defendants’ breach
of duty to see that the truck was not in a dangerous
condition. It is to be noticed that in neither case was the
defective chattel in the defendants' occupation, possession
or control, or on their premises, while in the latter case
it was not even their property. It is sometimes said that
the liability in these cases depends upon an invitation by
the defendant to the plaintiff to use his chattel. I do not
find the decisions expressed to be based upon this ground,
but rather upon the knowledge that the plaintiff, in the
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course of the contemplated use of the chattel, would use it,
and the supposed invitation appears to me to be in many
cases a fiction and merely a form of expressing the direct
relation between supplier and user which gives rise to the
duty to take care.

A very recent case, which has the authority of this
House, is Chapman (or Oliver) v. Saddler & Co. (20). 1In
that case a firm of stevedores employed to unload a cargo of
maize in bags provided the rope slings by which the cargo
was raised to the ship’'s deck by their own men using the
ship's tackle and was then transported to the dock side by
the shore porters, of whom the plaintiff was one. The
porters relied on examination by the stevedores and had
themselves no opportunity of examination. In these
circumstances this House, reversing the decision of the
First Division, held that there was a duty owed by the
stevedore company to the porters to see that the slings were
fit for use, and restored the judgment of the Lord Ordinary,
LORD MORISON, in favour of the pursuer., I find no trace of
the doctrine of invitation in the opinions expressed in this
house, of which mine was one: the decision was based upon
the fact that the direct relations established, especially
the circumstance that the injured porter had no opportunity

of igdgpéndént examination, gave rise to a duty to be
careful.

6afendants had constructed a bridqe over the Dee on their
railway and had licensed the use of the bridge to the
Shrewsbury and Chester Rail. Co. to carry passengers over
1t, and had so neqliggntly can;truétud the briin that the

constructed with r;asenabls care and skill. On a motion for
a new trial the Attorney-General, Sir John Jervis, contended
that there was misdirection, for the defendants were liable
only for negligence, and the jury might have understood that
there was an absolute liability. The Court of Exchequer,
after consulting the trial judge as to his direction,
refused the rule. This case is said by KELLY, C.B., in
Francis v. Cockrell (7)., in the Exchequer Chamber (L.R. 5
Q.B. at p. 505), to have been decided upon an implied
contract with every person lawfully using the bridge that it
was reasonably fit for the purpose. I can find no trace of
such a ground in the pleadings or in the argumsent or
judgment. It is true that the defendants were the owners
and occupiers of the bridge. The law as to the liability to
invitees and licensees had not then been developed. The
case is interesting because it is a simple action on the
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case for negligence, and the court upheld the duty to
persons using the bridge to take reasonable care that the
bridge was safe.

It now becomes necessary to consider the cases which
have been referred to in the courts below as laying down the
proposition that no duty to take care is owed to the
consumer in such a case as this.

In Dixon v. Bell (22) the defendant had left a loaded
gun at his lodgings and sent his servant, a mulatto girl
aged about ten or fourteen, for the gun, asking the landlord
to remove the priming and give it her. The landlord did
remove the priming and gave the gun to the girl, who later
levelled it at the plaintiff‘'s small son, drew the trigger,
and injured the boy. The action was in case for negligently
entrusting the young servant with the gun. The jury at the
trial before LORD ELLENBOROUGH had returned a verdict for
the plaintiff. A motion by the Attorney-General, Sir
William Garrow, for a new trial was dismissed by the court,
LORD ELLENBOROUGH and BAYLEY, J., the former remarking that
it was incumbent on the defendant, who by charging the gun
had made it capable of doing mischief, to render it safe and
innoxious. [15])

In Langridge v. Levy (1) the action was in case and the
declaration alleged that the defendant, by falsely and
fraudulently warranting a gun to have been made by Nock and
to be a good, safe, and secure gun, sold the gun to the
plaintiff's father for the use of himself and his son, and
that one of his sons, confiding in the warranty, used the
gun, which burst and injured him. Plea: Not Guilty and no
warranty as alleged. The report is not very satisfactory.
No evidence is reported of any warranty or statement except
that the gun was an elegant twist gun by Nock. The judge
left to the jury whether the defendant had warranted the gun
to be by Nock and to be safe, whether it was in fact unsafe,
and whether the defendant warranted it to be safe knowing
that it was not so. The jury returned a general verdict for
the plaintiff. It appears to have been argued that the
plaintiff could recover wherever there is a breach of duty
imposed on the defendant by contract or otherwise and the
plaintiff is injured by reason of its breach; by this is
meant, apparently, that the duty need not be owed to the
plaintiff, but that he can take advantage of the breach of a
duty owed to a third party. This contention was negatived
by the court, who held, however, that the plaintiff could
recover if a representation known to be false was made to a
third person with the intention that a chattel should be
used by the plaintiff, even though it does not appear that
the defendant intended the false representation to be
communicated to him: see per PARKE, B, (2 M, & W. at p.
531). The same view was adopted by the Exchequer Chamber,
the user by the plaintiff being treated by the court as one
of the acts contemplated by the fraudulent defendant. It is
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unnecessary to consider whether the proposition can be
supported in its widest form. It is sufficient to say that
the case was based, as I think, in the pleading, and
certainly in the judgment, on the ground of fraud, and it
appears to add nothing of value positively or negatively to
the present discussion. 7 o

Winterbottom v. Wright (3) was a case decided on a
demurrer. The plaintiff had demurred to two of the pleas as
to which there was no decision by the court, but on the
hearing of the plaintiff's demurrer the caurt, in accordance
with the practice of the day, were entitled to consider the
whole record includinq the declaratinn and. owinq to the
action, gave judgment EQ: the deiendant_ see SUTTDN'S
PERSONAL ACTIONS AT COMMON LAW, p. 113. The advantage of
the procedure is that we are in a position to know the
precise issue at law which arose for determination., The
declaration was in case and alleged that the defendant had
contracted with the Postmaster-General to convey the road
mail coach from Hartford to Holyhead, and that the

to Atkinson to drive the mail coach, but that the defendant
80 negligently conducted himself and so utterly disregarded
his aforesaid contract that, the defendant having the means
of knowing and well knowing all the aforesaid premises, the
mail coach, being in a dangerous condition owing to certain
latent defects and to no other cause, gave way, whereby the
plaintiff was thrown from his seat and injured. It is to be
observed that no negligence apart from breach of contract
was alleged--in other words, no duty was alleged other than
the duty arising out of the contract. It is not stated that
the defendant knew or ought to have known of the latent
defect. The argument of the defendant was that on the fact
of the declaration the wrong arose merely out of the breach
of a contract, and that only a party to the contract could
sue. The Court of Exchequer adopted that view, as clearly
appears from the judgments of ALDERSON and ROLFE, BB. There
are dicta by LORD ABINGER which are too wide as to an action
of negligence being confined to cases of breach of a public
duty. The actual decision appears to have been manifgstly
right, no duty to the plaintiff arose out of the t,
and the duty of the defendant under the contract with the
Postmaster-General to put the coach in good repair would not
have involved such direct relations with the servant of the
person whom the Postmaster-General employed to drive the
coach as would give rise to a duty of care owed to such
servant.

We now come to Longmeid v. Holliday (2), the dicta in
wvhich have had considerable effect in subsequent decisions.
In that case the declaration in case alleged that the(16)
plaintiff, Frederick Longmeid, had bought from the
defendant, the maker and seller of "the Holliday lamp,”
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lamp to be used by himself and his wife Eliza in the
plaintiffs’' shop; that the defendant induced the sale by the
false and fraudulent warranty that the lamp was reasonably
fit for the purpose; and that the plaintiff Eliza, confiding
in the said warranty, lighted the lamp, which exploded,
whereby she was injured. It is, perhaps, not an extravagant
guess to suppose that the plaintiffs’ pleader had read
Langridge v. Levy (1). The jury found all the facts for the
plaintiffs except the allegation of fraud; they were not
satisfied that the defendant knew of the defects. The
plaintiff Frederick had already recovered damages on the
contract of sale for breach of the implied warranty of
fitness. The declaration made no averment of negligence.
Verdict was entered at the trial by MARTIN, B., for the
plaintiff, but with liberty to the defendant to move to
enter the verdict for him. A rule having been obtained,
plaintiff's counsel sought to support the verdict on the
ground that this was an action, not for a breach of duty
arising solely from contract, but for an injury resulting
from conduct amounting to fraud.
~ PARKE, B., who delivered the judgment of the court,
held that, fraud having been negatived, the action could not
be maintained on that ground. He then went on to discuss
cases in which a third person not a party to a contract may
sue for damages sustained if it is broken. After dealing
with the negligence of a surgeon or of a carrier, or of a
firm in breach of contract committing a nuisance on a
highway, he deals with the case where anyone delivers to
another without notice an instrument in its nature dangerous
or under particular circumstances, as a loaded gun, and
refers to Dixon v. Bell (22), though what this case has to
do with contract it is difficult to see. He then goes on:
“But it would be going much too far to say that so much
care is required in the ordinary intercourse of life
between one individual and another that, if a machine
not in its nature dangerous--a carriage, for instance--
but which might become so by a latent defect entirely
unknown, although discoverable by the exercise of
ordinary care, should be lent or given by one person,
even by the person who manufactured it, to another, the
former should be answerable to the latter for a
subsequent damage accruing by the use of it."

It is worth noticing how guarded this dictum is. The case
put is a machine, such as a carriage, not in its nature
dangerous, which might become dangerous by a latent defect
entirely unknown. Then there is the saving “although
discoverable by the exercise of ordinary care,” discoverable
by whom it is not said; it may include the person to whom
the innocent machine is “"lent or given.” Then the dictum is
confined to machines “lent or given"” (a later sentence makes
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it clear that a distinction is intended between these words
and "delivered to the purchaser under the contract of
sale”), and the manufacturer is introduced for the first
time--"even by the person who manufactured it.” I do not
for a moment believe that PARKE, B., had in his mind such a
case as a loaf negligently mixed by the baker with poison
which poisoned a purchaser's family. He is, in my opinion,
confining his remarks primarily to cases where a person is
seeking to rely upon a duty of care which arises out of a
contract with a third party, and has never even discussed
the case of a manufacturer negligently causing an article to
be dangercus and selling it in that condition whether with
immediate or mediate effect upon the consumer. It is
noteworthy that he refers only to “letting or giving*
chattels, operations known to the law, where the special
relations thereby created have a particular bearing on the
existence or non-existence of a duty to take care.

Next in his chain of authority come George v.
S*ivingtan (5) and Haaven v. PEndbr (8), which I have

The plaingifﬁ sned in the caunty ‘court far pgrscnal injuries
due to the negligence of the defendant. The plaintiff was a
driver in the employ of a firm who owned vans. The
defendant, a master wheelwright, had contracted with the
firm to keep their vans in good and substantial repair. The
allegation of negligence was that the defendant's servant
had negligently failed to inspect and repair a defective
wheel, and had negligently repaired the wheel. The learned
county court judge had held that the defendant owed no duty
to the plaintiff, and the Divisinnal Court (LORD ALVERSTONE,

aqreed with him. COLLINS, M. R.[ said that the case was
concluded by WNinterbottom v. Nright (3). In other words, he
nust have treated the duty as all.qod to ari:e only fran a

the only allgqatien in Hlnte:batta- v. Hright (3),
negligence, apart from contract, being neither averred nor
proved. It is true that he cites with appraval the dicta of
LORD ABINGER in the case, but obviously I think his approval
must be limited to those dicta so far as they related to the
particular facts before the Court of Appeal, and to cases
where, as LORD ABINGER says, the law permits a contract to
be turned into a tort. STERLING, L.J., it is true, said
that to succeed thn pllintiff must brinq hii case within the

any one who, without due warning, supplies to others for use
an instrument which to his knowledge is in such a condition
as to cause danger is liable for injury. I venture to think
that the lord justice was mistakenly treating a proposition
which applies one test of a duty as though it afforded the
only criterion. MATHEW, L.J., appears to me to put the case
on its proper footing when he says:
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"The argument of counsel for the plaintiff was that the
dafendant's servants had been negllgent in the

I entirely agree. I have no doubt that in that case
the plaintiff failed to show that the repairer owed any duty
to him. The question of law in that case seems very
different from that raised in the present case. Blacker v.
Lake and Elliot, Ltd. (4) approaches more nearly the facts
of this case. I have read and reread it, having unfeigned
respact for the authority of the two learnéd judges,
HAMILTON and LUSH, JJ., who decided it, and I am bound to
say I have found difficulty in formulating the precise
grounds upon which the judqment was given. The plaintiff
had bouqht from a shapkeeper. who had bought it from the
manufacturer, the defendant. The plaintiff had used the
lamp for twelve months before the accident. The case was
tried in the county court before that excellent lawyer, the
late JUDGE SIR HOWLAND ROBERTS. That learned judge had
directed the jury that the plaintiff could succeed if the
defendants had put upon the market a lamp not fit for use in
the sense that a person working it with reasonable care
would incur a risk which a properly constructed lamp would
not impose upon him. The jury found that the lamp was
defective by reason of an improper system of making an
aessential joint between the container and the vaporiser;
that the defendants did not know that it was dangerous, but
ought, as reasonable men, to have known it. HAMILTON, J.,
seems to have thought that there was no evidence of
negligence in this respect. LUSH, J., expressly says so,
and implies by the words "I also think" that HAMILTON, J.,s0o
thought. If so, the case resolves itself into a series of
important dicta. HAMILTON, J., says (106 L.T. at p. 536)
that it has been decided in authorities from Winterbottom v.
Nright (3) to Earl v. Lubbock (12) that the breach of the
defendant'’'s contract with A. to use care and skill in and
about the manufacture or repair of an article does not
itself give any cause of action to B. when injured by the
article proving to be defective in breach of that contract.
He then goes on to say: How is the case of the plaintiff
any better when there is no contract proved of which there
could be breach? I think, with respect, that this saying
does not give sufficient weight to the actual issues raised

authority. If the issue ‘raised was an alleged duty created

by contract, it would have been irrelevant to consider
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duties created without reference to contract, and contract
cases cease to be authorities for duties alleged to exist
beyond or without contract. Moreover, it is a mistake to
describe the authorities as dealing with the breach of care
or skill in the manufacture of goods, as contrasted with
repair.

The only manufacturing case was Longmeid v. Holliday
(2), where negligence was not alleged. HAMILTON, J.,
recognises that George v. Skivington (5) was a decision
which, if it remained an authority, bound him. Be says
that, without presuming to say it[18) was wrong, he cannot
follow it because it is in conflict with Winterbottom v.
Wright (3). I find this very difficult to understand, for
George v. Skivington (5) was based upon a duty in the
manufacturer to take care independently of contract, while
Winterbottom v. W*ight (3) was deeided on a ﬂemurrer in a

contractual duty to kaap in rapair “and no neqligence was
alleged. LUSH, J., says in terms that there are only three
classes of cases in which a stranger to a contract can sue
for injury by a defective chattel: one is fraud, the second
is the case of articles dangerous or noxious in themselves
where the duty is only to warn, the third is public
nuisance. He does not bring the cases represented by
Elliott v. Hall (19) (the defective coal wagon) uithin his
classes at all. He says (106 L.T. at p. 541) that they
belong to a totally different class

dangerou; thing upan premisgs creates a duty "

I have already pointed out that this distinction is
unfounded in fact, for in Elliott v. Hall (19), as in
Hawkins v. Smith (18) (the defective sack), the defendant
exercised no control over the article and the accident did
not occur on his premises. With all respect I think that
the judgments in the case err by seeking to confine the law
to rigid and exclusive categories, and by not giving
sufficient attention to the general principle which governs
the whole law of negligence in the duty owed to those who
will be immediately injured by lack of care.

The last case I need refer to is Bates and another v.
Batey & Co. (13), where manufacturers of ginger-beer were
sued by a plaintiff who had been injured by the bursting of
a bottle of ginger-beer bought from a shopkeeper who had
obtained it from the manufacturers. The manufacturers had
bought the actual bottle from its maker, but were found by
the jury to have been negligent in not taking proper means
to discover whether the bottle was defective or not.
HORRIDGE, J., found that a bottle of inger-beer was not
dangerous in itself, but that this defective bottle was in
fact dangerous, but, as the defendants did not know it was
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dangerous, they were not liable, though by the exercise of
reasonable care they could have discovered the defect. This
case differs from the present only by reason of the fact
that it was not the manufacturers of the ginger-beer who
caused the defect in the bottle, but, on the assumption that
the jury were right in finding a lack of reascnable care in
not examining the bottle, I should have come to the
conclusion that, as the manufacturers must have contemplated
the bottle being handled immediately by the consumer, they
owed a duty to him to take care that he should not be
injured externally by explosion, just as I think they owed a
duty to him to take care that he should not be injured
internally by poison or other noxious thing.

I do not find it necessary to discuss at length the
cases dealing with duties where a thing is dangerous, or, in
the narrower category, belongs to a class of things which
are dangerous in themselves. I regard the distinction as an
unnatural one so far as it is used to serve as a logical
differentiation by which to distinguish the existence or
nonexistence of a legal right. In this respect I agree with
what was said by SCRUTTON, L.J., in Hope & Son v.
Anglo-American 0il Co. (23) (12 L1.L.R. at p. 187), a case
which was ultimately decided on a question of fact:

a thing dangeraus in itself as poison and a thing not
dangerous as a class, but by negligent construction
dangerous as a particular thing. The latter, if
anything, seems the more dangerous of the two; it is a
wolf in sheep's clothing instead of an obvious wolf."

The nature of the thing may very well call for different
degrees of care, and the person dealing with it may well
contemplate persons as being within the sphere of his duty
to take care who would not be sufficiently proximate with
less dangerous goods, so that not only the degree of care
but the range of persons to whom a duty is owed may be
extended. But they all illustrate the general principle.
In Dominion Natural Gas Co., Ltd. v. Collins (6) the
appellants had installed a gas apparatus and were supplying
natural gas on the pranises of a railway company. They had

instead of into the opgn air. The :gilﬂay workmen--the
plaintiffs--were injured by an(19) explosion in the
premises. The defendants were held liable. LORD DUNEDIN,

in giving the judgment of the Judicial Committee, Gﬁnsistinq

of himlt. 'LORD MACNAGHTEN, LORD COLLINS, and SIR |

between the plaintiffs ‘and the defendants, proceeded ([19691
AiCi ‘t pi 6‘6’;
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"There may be, however, in the case of anyone
performing an operation, or setting up and installing a
machine, a relationship of duty. What that duty is
will vary according to the subject-matter of the things
involved. It has, however, again and again been held
that in the case of articles dangerous in themselves,
such as loaded firearms, poisons, explosives, and other
things ejusdem generis, there is a peculiar duty to
take precaution imposed upon those who send forth or
install such articles when it is necessarily the case
that other parties will come within their proximity."

This, with respect, exactly sums up the position. The
duty may exist independently of contract. Whether it exists
or not depends upon the subject-matter involved, but clearly
in the class of things enumerated there is a special duty to
take precautions. This is the very opposite of creating a
special category in which alone the duty exists. I may add,

though it obviously would make no difference in the creation
of a duty, that the installation of an apparatus to be used

for gas perhaps more closely resembles the manufacture of a
gun than a dealing with a loaded gun. In both cases the
actual work is innocuous; it is only when the gun is loaded
or the apparatus charged with gas that the danger arises, I
do not think it necessary to consider the obligation of a
person who entrusts to a carrier goods which are dangerous
or which he ought to know are dangerous. As far as the
direct obligation of the consignor to the carrier is
concerned, it has been put upon an implied warranty, Brass
v. Maitland (24), but it is also a duty owed independently
of contract--e.g., to the carrier's servant, Farrant v.
Barnes (25).

So far as the cases afford an analogy they seem to
support the proposition now asserted. I need only mention,
to distinguish them, two cases in this House which are
referred to in some of the cases which I have reviewed. The
first is Caledonian Rail. Co. v. Warwick (26), in which the
appellant company were held not liable for injuries caused
by a defective brake on a coal wagon conveyed by the railway
company to a point in the transit where their contract ended
and where the wagons were taken over for haulage for the
last part of the journey by a second railway company, on
which part the accident happened. It was held that the
first railway company were under no duty to the injured
workman to examine the wagon for defects at the end of their
contractual haulage. There was ample opportunity for
inspection by the second railway company. The relations
were not proximate. In the second, Cavalier v. Pope (27),
the wife of the tenant of a house let unfurnished sought to
recover from the landlord damages for personal injuries
arising from the nonrepair of the house, on the ground that
the landlord had contracted with her husband to repair the
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house. It was held that the wife was not a party to the
contract, and that the well-known absence of any duty in
respect of the letting an unfurnished house prevented her
from relying on any cause of action for negligence.

In the most recent case, Bottomley and another v.
Bannister and another (28), an action under Lord Campbell's
Act, the deceased man, the father of the plaintiff, had
taken an unfurnished house from the defendants, who had
installed a gas boiler with a special gas burner which, if
properly regulated, required no flue. The father and his
wife were killed by fumes from the apparatus. The case was
determined on the ground that the apparatus was part of the
realty and that the landlord did not know of the danger, but
there is a discussion of the case on the supposition that it
was a chattel. GREER, L.J., states with truth that it is
not easy to reconcile all the authorities, and that there is
no authority binding on the Court of Appeal that a person
selling an article which he did not know to be dangerous can
be held liable to a person with whom he has made no
contract, by reason of the fact that reasonable inquiries
might have enabled him to discover that the article was in
fact dangerous. When the danger is in fact occasioned by
his own lack of care then in cases of proximate
relationship, this case will, I trust, supply the
deficiency. [20]

It is always satisfaction to an English lawyer to be
able to test his application of fundamental principles of
the common law by the development of the same doctrines by
the lawyers of the courts of the United States. 1In that
country I find that the law appears to be well established
in the sense which I have indicated. The mouse had emerged
from the ginger-beer bottle in the United States before it
appeared in Scotland, but there it brought a iiability upon
the manufacturer. I must not in this long judgment do more
than refer to the illuminating judgment of CARDOZO, J., in
McPherson v.Buick Motor Co. (15), in the New York Court of
Appeals, in which he states the principles of the law as I
should desire to state them and reviews the authorities in
States other than his own. Whether the principle which he
affirms would apply to the particular facts of that case in
this country would be a question for consideration if the
case arose. It might be that the course of business, by
giving opportunities of examination to the immediate
purchaser or otherwise, prevented the relation between
manufacturer and the user of the car from being so close as
to create a duty. But the American decision would
undoubtedly lead to a decision in favour of the pursuer in
the present case. )

If your Lordships accept the view that the appellant’s
pleading discloses a relevant cause of action, you will be
affirming the proposition that by Scots and English law
alike a manufacturer of products which he sells in such a
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form as to show that he intends them to reach the ultimate
consumer in the farm in which they left him, with no

the knowledge that the absence of reasonable care in the
preparation or putting up of the products will result in
injury to the consumer's life or property, owes a duty to
the consumer to take that reasonable care. _

It is a proposition that I venture to say no one in
Scotland or England who was not a lawyer would for one
moment doubt. It will be an advantage to make it clear that
the law in this matter, as in most others, is in accordance
with sound common sense. I think that this appeal should be

allowed.

LORD TOMLIN.--I have had an opportunity of considering
the opinion prepared by my noble and learned friend LORD
BUCKMASTER, which I have already read. As the reasoning of
that opinion and the conclusions reached therein accord in
every respect with my own views, I propose to say only a few
words.,

First, I think that if the appellant is to succeed it
must be upon the proposition that every manufacturer or
repairer of any article is under a duty to everyone who may
thereafter legitimately use the article to exercise due care
in the manufacture or repair. It is logically impossible to
stop short of this point. There can be no distinction
between faod and any other article. Hcreevet. the fact that

to the manufacturer.

Secondly, I desire to say that, in my opinion, the
decision in Winterbottom v. WNright (3) is directly in point
against the appellant. The examination of the report makes
it, I think, plain (i) that negligence was alleged and was
the basis of the claim, and (ii) that the wide proposition
which I have indicated was that for which the plaintiff was
contending. The declaration averred (inter alia) that the
defendant “so improperly and negligently conducted himself"
that the accident complained of happened. The plaintiff's
counsel said: “Here the declaration alleges the accident to
have happenad through the defendant's negligence and want of
care.” The alarming consequences of accepting the v;lidity
of this proposition were pointed out by the defendant's
counsel, who said: "For example, every one of the sufferers
by such an accident as that which recently happened on the
Versailles Railway might have his action against the
manufacturer of thl defective axle.™

That the action, which was in case, esbraced a cause of
action in tort is I think implicit in its form and appears
from the concluding sentence of LORD ABINGER's judgment,
which was in these terms:
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"By permitting this action, we should be working this
injustice, that after the defendant had done everything
to the satisfaction of his employer, and after all
matters between them had been adjusted, and all
accounts settled on the footing of[(21] their contract,
we should subject them to be ripped open by this action
of tort being brought against him."

I will only add to what has been already said by my
noble and learned LORD BUCKMASTER with regard to the
decisions and dicta relied upon by the appellant, and the
other relevant reported cases, that I am unable to explain
how the cases of dangerous articles can have been treated as
“exceptions"” if the appellant's contention 15 well founded.
some directly, others inpliedly, negative ‘the existence as
part of the common law of England of any principle affording
support to the appellant’'s claim, and therefore there is, in
my opinion, no material from which it is legitimate for your
Lordships' House to deduce such a principle.

LORD THANKERTON.--In this action the appellant claims
reparation from the respondent in respect of illness and
other injurious effects resulting from the presence of a
decomposed snail in a bottle of ginger-beer, which is
alleged to have been manufactured by the respondent, and
which was partially consumed by her, it having been ordered
by a friend on her behalf in a café in Paisley.

The action is based on negligence, and the cnly
question in this appeal is whether, the appellant'’'s
averments pro veritate, they disclose a case relevant in
law, 80 as to entitle her to have them remitted for proof.
The Lord Ordinary allowed a proof, but, on a reclaiming note
for the respondent, the Second Division of the Court of
Session recalled the Lord Ordinary's interlocutor and
dismissed the action, following their decision in the recent
cases of Mullen v. Barr & Co. and McGowan v. Barr & Co.
(16).

The appellant's case is that the bottle was sealed with
a metal cap, and was made of dark opaque glass, which not
only excluded access to the contents before consumption if
the contents were to retain their aerated condition, but
also excluded the possibility of visual examination of the
contents from outside; and that on the side of the bottle
there was pasted a label containing the name and address of
the respondent, who was the manufacturer. She states that
the shopkeeper who supplied the ginger-beer opened it and
poured some of its contents into a tumbler, which contained

some ice cream, and that she drank some of the contents of
tho tumbler; that her friend then lifted the bottle and was
pour the remainder of the contents into the tumbler when
a snail, which had been, unknown to her, her friend, or the
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shopkeeper, in the bottle, and was in a state of
decomposition, floated out of the bottle.

The duties which the appellant accuses the respondent
of having neglected may be summarized as follows: (a) that
the ginger-beer was manufactured by the respondent or his
servants to be sold as an article of drink to members of the
public (including the appellant), and that, accordingly, it
was his duty to exercise the greatest care in order that
snails should not get into the bottles, render the
ginger-beer dangerous and harmful, and be sold with the
ginger-beer; (b) a duty to provide a system of working his
business which would not allow snails to get into the sealed
bottles, and, in particular, would not allow the bottles
when washed to stand in places to which snails had access;
(c) a duty to provide an efficient system of inspection,
which would prevent snails from getting into the sealed
bottles; and (d) a duty to provide clear bottles, so as to
facilitate the said system of inspection.

There can be no doubt, in my opinion, that equally in
the law of Scotland and of England it lies upon the party
claiming redress in such a case to show that there was some
relation of duty between her and the defender which required
the defender to exercise due and reasonable care for her
safety. It is not at all necessary that there should be any
direct contract between them, because the action is not
based upon contract but upon negligence; but it is necessary
for the pursuer in such an action to show there was a duty
owed to her by the defender, because a man cannot be charged
with negligence if he has no obligation to exercise
diligence: Kemp and Dougall v. Darngavil Coal Co. (29), per
LORD KINNEAR (1909 S.C. at p. 1319); see also Clelland v.
Robb (30), per LORD PRESIDENT DUNEDIN and LORD KINNEAR (1911
§.C. at p. 256). The question in each case is whether the
pursuer has established, or, in the stage of the(22) present
appeal, has relevantly averred, such facts as involve the
existence of such a relation of duty.

We are not dealing here with a case of what is called
an article per se dangerous or one which was known by the
defender to be dangerous, in which cases a special duty of
protection or adequate warning is placed upon the person who
uses or distributes it. The present case is that of a
manufacturer and a consumer, with whom he has no contractual
relation, of an article which the manufacturer did not know
to be dangerous, and, unless the consumer can establish a
special relationship with the manufacturer, it is clear, in
my opinion, that neither the law of Scotland nor the law of
England will hold that the manufacturer has any duty towards
the consumer to exercise diligence. In such a case the
remedy of the consumer, if any, will lie against the
intervening party from whom he has procured the article. I
an aware that the American courts, in the decisions referred
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to by my noble and learned friend LORD MACMILLAN, have taken
a view more favourable to the consumer,

The special circumstances, from which the appellant
claims that such a relationship of duty should be inferred,
may, I think, be stated thus, namely, that the respondent,
in placing his manufactured article of drink upon the
market, has intentionally so excluded interference with or
the goods between himself and the consumer that he hee. of
his own accord, brought himself into direct relationship
with the consumer, with the result that the consumer is
entitled to rely upon the exercise of diligence by the
manufacturer to secure that the article shall not be harmful
to the consumer. If that contention be sound, the consumer,
on her showing that the article has reached her intact, and
that she has been injured by the harmful nature of the
article owing to the failure of the manufacturer to take
reasonable care in its preparation before its enclosure in
the sealed vessel, will be entitled to reparation from the
manufacturer.

In my opinion, the existence of a legal duty in such
circumstances is in conformity with the principles of both
the law of Scotland and the law of England. The English
cases demonstrate how impossible it is finally to catalogue,
amid the ever-varying types of human relationships, those
relationships in which a duty to exercise care arises apart

set of circumstances, out gf which it was claimed that the
duty had arisen. In none of these cases were the
circumstances identical with the present case as regards
that which I regard as the essential element in this case,
namely, the manufacturer's own action in bringing himself
into direct relationship with the party injured. I have had
the privilege of considering the discussion of these
authorities by my noble and learned friend LORD ATKIN in the
judgmen* which he has just delivered, and I so0 entirely
agree w.:h it that I cannot usefully add anything to it.

An interesting illustration of similar circumstances is
to be found in Gordon v. M'Hardy (31), in which the pursuer
sought to recover damages from a retail grocer on account of
the death of his son by ptomaine poisoning, caused by eating
tinned salmon purchased from the defender. The pursuer
averred that the tin, when sold, was dented, bu: he did not
suggest that the grocer had cut through the metal and
allowed air to get in, or had otherwise caused jinjury to the
contents. The action was held irrelevant, the LORD JUSTICE
CLERK remarking,

*I do not see how the defender could have examined the
tin of salmon which he is alleged to have sold without
destroying the very condition which the manufacturer

had established in order to preserve the contents, the
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tin not being intended to be opened until immediately
before use."

Apparently in that case the manufacturers' label was off the
tin when sold, and they had not been identified. I should
be sorry to think that the meticulous care of the
manufactu:e: to exglude 1nterferense or inspection by the
:espansibili;yftg the cgnsumer without any cgrresponding
assumption of duty by the manufacturer.

I am of opinion that the contention of the appellant is
sound and that she has(23) relevantly averred a relationship
of duty as between the respondent and herself, as also that
her averments of the respondent's neglect of that duty are
relevant.

The cases of Mullen and McGowan (16), which the learned
juéqes éf thé Secend Division fcliawid in the pretaﬂt case,

fareign matter was a deccnpoaed mouse., In these cases the
same court--LORD HUNTER dissenting--held that the
manufacturer owed no duty to the consumer. The view of the
majority was that the English authorities excluded the
existence of such a duty, but LORD ORMIDALE (1929 S.C. at p.
471) would otherwise have been prepared to come to a
contrary conclusion. LORD HUNTER's opinion seems to be in
conformity with the view which I have expressed above. My
conclusion rests upon the facts averred in this case, and
and McGowan (16), in which, however, there had ‘been a proof
before answer, and there was also a question as to whether
the pursuers had proved their averments. I am, therefore,
of opinion that the appeal should be allowed and the case
shngld be remitted for proof, as the pursuer did not ask for
an asue.

LORD MACMILLAN.--The incident which in its legal
bearings your Lnrd;hips are called upon to consider in this
ippaal was in Lt;alf af trivial gh;racter. thaugh the

serious enough. It gppi;f: from the appellant's ilquatian
that on an evening in August, 1928 she and a friend visited
a café in Paisley, where her friend ordered for her some ice
cream and a bottle of gingerbeer. These were supplied by
the shopkeeper, who opened the ginger-beer bottle and poured
some of the contents over the ice cream which was contained
in a tumbler. The appellant drank part of the mixture and
her friend then proceeded to pour the remaining contents of
the bottle into the tumbler. As she was doing so a
decomposed snail floated out with the ginger-beer. 1In
consequence of her having drunk part of the contaminated
contents of the bottle the appellant alleges that she
contracted a serious illness. The bottle is stated to have
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been of dark opaque glass, so that the condition of the
contents could not be ascertained by inspection, and to have
been closed with a metal cap, while on the side was a label
bearing the name of the respondent, who was the manufacturer
of th: ginger-beer, of which the shopkeeper was merely the
retailer.

founds her action against the respandent may be shgttly
summarised, She says that the ginger-beer was manufactured
by the respondent for sale as an article of drink to members
of the public including herself: that the presence of a
decomposing snail in ginger-beer renders the ginger- beer
harmful and dangerous to those consuming it; and that it was
the duty of the respondent to exercise his process of
manufacture with sufficient care to prevent snails from
getting into or remaining in the bottles which he filled
with ginger-beer. The appellant attacks the respondent's
system of conducting his business, alleging that he kept his
bottles in premises to which snails had access, and that he
failed to have his bottles properly inspected for the
presence of foreign matter before he filled them. The
respondent challenged the relevancy of the appellant's
averments and, taking them pro veritate, as for this purpose
he was bound to do, pleaded that they disclosed no ground of
legal liability on his part to the appellant. The Lord
Ordinary repelled the respondent's plea to the relevancy and
allowed the parties a proof of their averments, but on a
reclaiming note their Lordships of the Second Division (LORD
HUNTER dissenting, or, perhaps more accurately, protesting)
dislinsed tha action, and in dﬁiﬂg S0 fgllaued their

examine.

The two cases, being to all intents and purposes
identical, were heard and decided together. 1In Mullen v.
Barr &4 Co. (16) the sheriff-substitute allowed a proof, but
the sheriff on appeal dismissed the action as irrelevant.
In McGowan v. Barr & Co. (16) the sheriff-substitute allowed
a proof and the sheriff altered his interlocutor by
allowing(24) a proof before answer-that is to say, a proof
under reservation of all objections to the relevancy of the
action. On the cases coming before the Second Division on
the appeals of the pursuer and the defenders respectively
their Lordships ordered a proof before answer in each case
and the evidence was taken before LORD HUNTER. It will be
sufficient to refer to Nullen's Case (16), in which their
Lordships gave their reasons for assoilzieing the defenders
in both cases. The LORD JUSTICE CLERK held that negligence
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had not been proved, and, therefore, he did not pronounce
upon the guestion of relevancy LORD ORMIDALE held that
there was no relevant case against the defenders, but would
have been prepared if necessary to hold that in any case
negligence had not been established by the evidence. LORD
HUNTER held that the case was relevant and that negligence
had been proved. LORD ANDERSON held that the pursuer had no
case in law against the defenders, but that, if this view
was erroneous, negligence had not been proved.

I desire to draw special attention to certain passages
in the cplnians of their Lérdshipl. At 1929 s.C., p-. 470,

“to base my judgment on the proposition that the
pursuer has failed to prove fault on the part of the
defenders" [and feels) “absolved from expressing a

concluded opinion on the thorny and difficult question
of law whether, assuming fault to be proved on the part
of the defenders, the pursuer has in law a right to sue

them."

In the present case his Lordship, after pointing out that he
had formally reserved his opinion on the point in Mullen v.
Barr 4 Co. (16). QIQGEEGS'

"I think I indicated not obscurely the view ﬂhigh I
entertained on a perusal of the English cases,"

and to that view, in deference to the English cases which
his Lordship has re-considered, he has given effect )
adversely to the present appellant. That the opinions of
the iajority of the judges of the Second Division in
Mullen's Case (16) on the question of relevancy are founded
entirely on their reading of the series of English cases
cited to them is made clear by LORD ORMIDALE. After stating
the questions in the case, the first being

“"whether in the absence of any contractual relation
batueen tha pursuers and thi dlflnd.tl, thl lgttgr au.d

of taking pregautiong to see that nath;nq of a
pﬂiiﬁncus or deleterious natur- was allowed to enter

his Lordship proceeds:

"I recognise the difficulty of determining the first of
these questions with either confidence or satisfaction;
and were it not for the unbroken and consistent current
of decisions beginning with Winterbottom v. WNright (3)
to wvhich we were referred I should have been disposed
to answer it in the affirmative. The evidence shows
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that the greatest care is taken by the manufacturers to
ensure by tab and label that the ginger-beer should
pass, as it were, from the hand of the maker to the
hand of the ultimate user uninterfered with by the
retail dealer--who has little interest in, and no
opportunity of, examining the contents of the
containers. Accordingly, it would appear to be
reasonable and equitable to hold that, in the
circumstances and apart altogether from contract, there
exists a relationship of duty as between the maker and
the consumer of the beer. Such considerations,
however, as I read the authorities, have been held to
be irrelevant in analogous circumstances."

LORD ORMIDALE thus finds himself constrained to reach a
conclusion which appears to him to be contrary to reason and
equity by his reading of what he describes as an "unbroken
and consistent current of decisions beginning with
Ninterbottom v. Nright (3)." 1In view of the defence thus
paid to English precedents, it is a singular fact that the
case of Winterbottom v. Nright (3) is one in which no
negligence in the sense of breach of a duty owed by the
defendant to the plaintiff was alleged on the part of the
plaintiff. The truth, as I hope to show, is that there is
in the English reports no such "unbroken and consistent
current of decisions" as would justify the aspersion that
the law of England has committed itself irrevocably to what
is neither reasonable nor equitable, [{25] or require a
Scottish judge in following them to do violence to his
conscience. "In my opinion, said LORD ESHER in Emmens v.
Pottle (32) (16 Q.B.D. at pp. 357-358),

“any proposition the result of which would be to show
that the common law of England is wholly unreasonable
and unjust cannot be part of the common law of
England.”

At your Lordships' Bar counsel for both parties to the
present appeal, accepting, as I do also, the view that there
is no distinction between the law of Scotland and the law of
England in the legal principles applicable to the case,
confined their arguments to the English authorities. The
appellant endeavoured to establish that according to the law
of England the pleadings disclose a good cause of action;
the respondent endeavoured to show that on the English
decisions the appellant had stated no admissible case. I
propose, therefore, to address myself at once to an
examination of the relevant English precedents.

I observe in the first place that there is no decision
of this House upon the point at issue, for I agree with LORD
EUNTER that such cases as Cavalier v. Pope (27) and Cameron
and others v. Young (33) which decided that
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"a stranger to a lease cannot fggnd upon a 1andlard'

contract with his lessee,“

are in a different chapter of the law. Nor can it by any
means be said that the cases present "an unbroken and 7
consistent current"” of authority, for some flow one way and
some the other.

It humbly appears to me that the diversity of view
which is exhibited in such cases as George v. Skivington (5)
on the one hand, and Blacker v. Lake and Elliat (4) on the

engages your Lgrdships attentian two rival principlis of
the law find a meeting place where each has contended for
supremacy. On the one hand, there is the well-established
principle that no one other than a party to a contract can
complain of a breach of that contract. On the other hand,
there is the equally well-established doctrine that
negligence, apart from contract, gives a right of action to
the party injured by that negligence--and here I use the
term negligence, of course, in its technical legal sense,
implying a duty owed and neglected. The fact that there is
a Eﬁntractual ralatian-hip betw-ﬁn the partiil which may

contract thaugh arising out af the ralatienship in tact
brought about by the contract. Of this the best
illustration is the right of the injured railway passenger
to sue the railway company either for breach of the contract
of safe carriage or for negligence in carrying him. And
there is no reason why the same set of facts should not give
one person a rignt of action in contract and another person
a right of action in tort. I may be permitted to adopt as

my own the language of a very distinguished English writer
on this subject.

“It appears, (says SIR FREDERICK POLLOCK (LAW OF TORTS
(13th Edn.) 570)) that there has been (though, perhaps,
there is no longer) a certain tendency to hold that
facts which constitute a contract cannot have any other
legal effect. The authorities formerly relied on for
this proposition really proved something different and
much more rational, namely, that if A. breaks his
contract with B. (Uhich may happen without any personal
default in A. or A.'s servants), that is not of itself
sufficient to make A. liable to C., a stranger to the
contract, for consequential damage. This, and only
this, is the substance of the perfectly correct
decisions of the Court of Exchegquer in WNinterbottom v.

Wright (3) and Longmeid v. Holliday (2). 1In each case
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the defendant delivered, under a contract of sale or
hiring, a chattel which was in fact unsafe to use, but
in the one case it was not alleged, in the other was
alleged but not proved, to have been so to his
knowledge. In each case a stranger to the contract,
using the chattel--a coach in the one case, a lamp in
the other--in the ordinary way, came to harm through
its dangerous condition, and was held not to have any
cause of action against the(26] purveyor. Not in
contract, for there was no contract between these
parties; not in tort, for no bad faith or negligence on
the defendant's part was proved."

Where, as in cases like the present, so much depends
upon the avenue of approach to the question it is very easy
to take the wrong turning. If you begin with the sale by
the manufacturer to the retail dealer, then the consumer who
purchases from the retailer is at once seen to be a stranger
to the contract between the retailer and the manufacturer
and so disentitled to sue upon it. There is no contractual
relation between the manufacturer and the consumer, and thus
the plaintiff if he is to succeed is driven to try to bring
himself within one or other of the exceptional cases where
the strictness of the rule that none but a party to a
contract can found on a breach of that contract has been
-1tiqgt§d 1n thq public intarest, as it has beeﬁ in the case
d@nggraug or which he kngws to be in a dangerous cgnditign.
If, on the other hand, you disregard the fact that the
circumstances of the case at one stage include the existence
of a contract of sale between the manufacturer and the
retailer and approach the question by asking whether there
is evidence of carelessness on the part of the manufacturer
and whether he owed a duty to be careful in a question with
the party who has been injured in consequence of his want of
care, the circumstance that the injured party was not a
party to the incidental contract of sale becomes irrelevant
and his title to sue the manufacturer is unaffected by that
circumstance. The appellant in the present instance asks
that her case be approached as a case of delict, not as a
case of breach of contract. She does not tequire to invoke
the exceptional cases in which a person not a party to a
contract has been held to be entitled to complain of some
defect in the subject-matter of the contract which has
caused him harm. The exceptional case of things dangerous
in thamselves or known to be in a dangerous condition has
been regarded as constituting a peculiar category outside
the ordinary law both of contract and of tort. I may
observe that it seems to me inaccurate to describe the case
of dangercus things as an exception to the principle that no
one but a party to a contract can sue on that contract. 1
rather regard this type of case as a special instance of
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negligence where the law exacts a degree of diligence so
stringent as to amount practically to a guarantee of safety.
with these preliminary ebservatiaﬁs I turn to the
consistent bcdy of authﬁriéy on which we are asked to
non-suit the appellant. It will be found that in mgst of

present case and ‘did not give rise to the sﬁecial
relationship and consequent duty which, in my opinion, is
the deciding factor here. Dixon v. Bell (22) is the
starting point. There a maidservant was sent to fetch a gun
from a neighbour's house; on the way back she pointed it at
a child and the gun went off and injured the child. The
owner of the gun was held liable for the injury to the child
on the ground that he should have seen that the charge was
drawn before he entrusted the gun to the maidservant.

made it capable of doing mischief to render it safe and
innoxious."

This case, in my opinion, merely illustrates the high degree
of care, amgunting in effect to insurance against xisk
of giving out such danqeraus thinqs as loaded firearms. The
decision, if it has any relevance, is favourable to the
appellant, who submits that human drink, rendered poisonous
by careless preparation, may be as dangerous to life as any
loaded firearm.

Langridge v. Levy (1) is another case of a gun, this
time of defective make and known to the vendor to be ,
defective. The purchliir 8 son was held entitled to sue for

a :alge representatign by ‘the vendor that the gun ‘was safe,
and the representation appears to have been held to extend
to the purchaser's son. The case is treated by commentators
as turning on its special circumstances and as not deciding
any principle of general application. As for WNinterbottom
V. Hrigh: (3) and Langnaid v. Hallidqy (2) neithcr et ;h.gg

passagg from SIR FREDERICK POLLOCK's treatise which I have
quoted above.([27]

Then comes George v. Skivington (5), which is entirely
in favour of the appellant's contention. There was a sale
in that case by a chemist of some hairwash to a purchaser
for the use of his wife, who suffered injury from using it
by reason of its having been negligently compounded. As
KELLY, C.B., points out;, the action was not founded on any
warranty implied in the contract of sale between the vendor
and the purchaser, and the plaintiff, the purchaser's wife,
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was not seeking to sue on the contract, to which she was not
a party. The gquestion, as the Chief Baron stated it, was

"whether the defendant, a chemist, compounding the
article sold for a particular purpose, and kncwan ot
the purpose for which it was bought, is liable in an
action on the case for unskilfulness and negligence in

was 1njured.“

And this guestion the court unanimously answered in the
affirmative. I may mention in passing that LORD ATKINSON in
this House, speaking of that case and Langridge v. Levy (1),
observed in Cavalier v. Pope (27) ([1906] A.C. at p. 433)
that

"in both these latter cases the defendant representod
that the article sold was fit and proper for the
purposes for which it was contemplated that it should
be used, and the party injured was ignorant of its
uniitness for these purposes."

It is true that George v. Skivington (5) has been the
subject of some criticism and was said by HAMILTON, J., as
he then was, in Blacker v. Lake and Elliot, Ltd. (4), to
have been in later cases as nearly disaffirmed as is
possible without being expressly overruled. I am not sure
that it has been s0 severely handled as that. At any rate,
I do not think that it deserved to be, and, certainly, so
far as I am awvare, it has never been, disapprcved in this
House.

Heaven v, Pender (8) has probably been more quoted and
discussed in this branch of the law than any other
authority, because of the dicta of BRETT, M.R., as he then
was, on the general principles regulating liability to third

parties. In his opinion,
it may safely be affirned to be a true prgpgsiticn

in such a position with regard to anather that EVPI?QHE
of ordinary sense who did think would at once recognise
that if he did not use ordinary care and skill in his
own conduct with regard to those circumstances he would
cause danger of injury to the person or property of the
other, a duty arises to use ordinary care and skill to
avoid such danger."

The passage specially applicable to the present case is as
follows:

“W¥henever one person supplies goods . . . for the
purpose of their being used by another person under
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such circumstances that everyone of ordinary sense
would, if he thought, recognise at once that, unless he
used ordinary care and skill with regard to the
condition of the thing supplied or the mode of 7
supplying it, there will be danger of injury to the
person or property of him for whose use the thing is
supplied, and who is to use it, a duty arises to use
ordinary care and skill as to the condition or manner
of supplying such thing. And for a neglect of such
ordinary care or skill whereby injury happens a legal
liability arises, to be enforced by an action for
negligence."

COTTON, L.J., with whom BOWEN, L.J., agreed, expressed
himself as

"unwilling to concur with the Master of the Rolls in
laying down unnecessarily the larger principle which he
entertains, inasmuch as there are many cases in which
the principle was impliedly negatived,"

but the decision of the Court of Appeal was unanimously in
the plaintiff's favour. The passages I have quoted, like
all attempts to formulate principles of law compendiously
and exhaustively, may be open to some criticism, and their
universality may require some gualification, but as
LORD HUNTER, to accept them as sound guides.

I now pass to the three modern cases of Earl v. Lubbock
(12), Blacker v. Lake and Elliot, Ltd. (4), and Bates and
another v, Batey & Co., Ltd. {(13). The first of these cases

defendant under contract{28) with the owner of the van. A
driver in the employment of the owner was injured in
consequence of a defect in the van which was said to be due
work. It was held that the driver had no right of action
against the repairer. The case turns upon the rule that a
stranger to a contract cannot found an action of tort on a
breach of that contract. It was poinced out that there was
no evidence that the plaintiff had been invited by the
defendant to use the van and the van owner was not
complaining of the way in which the van had been repaired.
The negligence, if negligence there was, was too remote, and
the practical consequences of affirming liability in such a
case were considered to be such as would render it difficult

to carry on a trade at all.

"No prudent man [says MATHEW, L.J.] would contract to
make or repair what the employer intended to permit
others to use in the way of his trade."
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from the circumstances of the présent case, where the
manufacturer has specifically in view the use and
consumption of his products by the consumer and where the
retailer is merely the vehicle of transmission of the
products to the consumer and by the nature of the products
is precluded from inspecting or interfering with them in any
way.

Blacker v. Lake and Elliot (4) is of impcrtance because
of the survey of previous decisions which it contains. It
related to a brazing lamp which, by exploding owing to a
latent defect, injured a person other than the purchaser of
it. and the vendcr was held not liable tg the party 1niured,
between HAHILTGH, J., and LUSH, J., who heard the case in
the Divisional Court, whether the lamp was an inherently
dangerous thing. The case seems to have turned largely on
the question whether, there being a contract for sale of the
lamp between the vendor and the purchaser, the article was
of such a dangerous character as to impose upon the vendor
in a question with a third party any responsibility for its
condition. This question was answered in the negative. §o
far as negligence was concerned, it may well have been
regarded as too remote, for I find that HAMILTON, J., usod
these words (106 L.T. at p. 537):

“In the present case all that can be said is that the
defendants did not know that their lamp was not
perfectly safe and had no reason to believe that it was
not so in the sense that no one had drawn their
attention to the fact, but that had they been wiser men
or more experienced engineers they would then have
known what the plaintiff‘'s experts say that they ought

I should doubt indeed if that is really a finding of
negligence at all. The case on its facts is very far trom
the present one, and if any principle of general application
can be derived from it adverse to the appellant's contention
I should not be disposed to approve of such principle. 1
may add that in White and wife v. Steadman (34) ({1913} 3
K.B. at p. 348) I find that LUSH, J., who was a party to the
decision in Blacker v. Lake and Elliot, Ltd. (4), expressed
the view that

nat know that the animal or chattel which he supQLLEE
is dangerous because he does not take ordinaey care to
avail himself of his opportunity of knowledge is in .
precisely the same position as the person who knows
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As for Bates v. Batey &4 Co., Ltd. (13). where a
ginger-beer bottle burst owing to a defect in it which,
though unknown to the manufacturer of the ginger-beer, could
have been discovered by him by the exercise of reasonable
care, HORRIDGE, J., there held that the plaintiff who bought
the bottle of ginger-beer from a retailer to whom the
manufacturer had sold it and who was injured by its
explosion had no right to action against the manufacturer.
The case does not advance matters, for it really turns upon
the fact that the manufacturer did not know that the bottle
was defective, and this, in the view of HORRIDGE, J., as he
read the authorities, was enough to absolve the )
manufacturer. I would observe that in a true case of
negligence knowledge of the existence of the defect causing
damage is not an essential element at all.(29)

This summary survey is sufficient to show what more
detailed study confirms, that the current of authority has
by no means always set in the same direction. In addition
to George v. Skivington (5) there is the American case of
Thomas v. Winchester (14), which has met with considerable
acceptance in this country and which is distinctly on the
side of the appellant. There a chemist carelessly issued,
in response to an order for extract of dandelion, a bottle
containing belladonna which he labelled "extract of
dandelion,"™ with the consequence that a third party who took
a dose from the bottle suffered severely. The chemist was
held responsible. This case is gquoted by LORD DUNEDIN in
givinq the judgnent of the Privy Council in Dominion Haturgl

cﬁnsiderably in the develapmant of the ptincipla exemplified
in Thomas v. Winchester (14). In one of the latest cases in
the United States, McPherson v. Buick Motor Co. (15), the
glaintiff, who had purchased from a retailer a motor car,
mﬂnufagtured by the defendant company, was injured in
consequence of a defaet in the canstructian ﬂf tha car and

CARDOZO, J.. the very aminent Chief Judqe of the New York
Court of Appeals, and now an associate justice of the United

States Supreme Court, thus stated the law:

“There is no claim that the defendant knew of the
defect and wilfully concealed it. . . . The charge is
one not of fraud but of negligence. The question to be
determined is whether the defendant owed a duty of care
and vigilance to anyone but the immediate purchaser.

« « The principle of Thomas v. Ninchester (14) is
nat limited to poisons, explosives, and things of like
nature, to things which in their normal operation are
implements of destruction. If the nature of a thing is
such that it is reasonably certain to place life and
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limb in peril when negligently made, it is then a thing
of danger. Its nature gives warning of the
consequences to be expected. If to the element of
danger there is added knowledge that the thing will be
used by persons other than the purchaser, and used
without new tests, then, irrespective of contract, the
manufacturer of this thing of danger is under a duty to
make it carefully. That is as far as we are required
to go for the decision of this case. There must be
knowledge of a danger, not merely possible, but
probable. . . . There must also be knowledge that in
the usual course of events the danger will be shared by
others than the buyer. Such knowledge may often be
inferred from the nature of the transaction. . . . The
dealer was indeed the one person of whom it might be
said with some approach to certainty that by him the
car would not be used. Yet the defendant would have us
say that he was the one person whom it {the defendant
company] was under a legal duty to protect. The law
does not lead us to so inconsequent a conclusion."

The prolonged discussion of English and American cases
into which I have been led might well dispose your Lordships
to think that I have forgotten that the present is a
Scottish appeal, which must be decided according to Scots
law. But this discussion has been rendered inevitable by
the course of the argument at your Lordships' Bar, which, as
I have said, proceeded on the footing that the law
applicable to the case was the same in England and Scotland.
Having regard to the inconclusive state of the authorities
question involved is now before your Lordships for the first
time, I think it desirable to consider the matter from the
point of view of the principles applicable to this branch of
law which are admittedly common to both English and Scottish
jurisprudence.

The law takes no cognizance of carelessness in the
abstract. It concerns itself with carelessness only wherc
there is a duty to take care and where failure in that duty
has caused damage. In such circumstances carelessness
assumes the legal quality of negligence and entails the
consequences in law of negligence. What then are the
circumstances which give rise to this duty to take care? In
the daily contacts of social and business life human beings
are thrown into or place themselves in an infinite varaiety
of relationships with their fellows, and the law can refer
only to the standards of the reasonable man in order to
determine whether any particular relationship gives rise to
a(30) duty to take care as between those who stand in that
relationship to each other. The grounds of action may be as
various and manifold as human errancy, and the conception of
legal responsibility may develop in adaptation to altering
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social conditions and standards. The criterion of judgment
must adjust and adapt itself to the changing circumstances
of life. The categories of negligence are never closed.
The cardinal principle of liability is that the party

complained of should owe to the party complaining a duty to
taka ‘care and that the party cémplaininq shauld be able ta

relaﬁiﬁnship between,the partiqs as to qiye rise on the one
side to a duty to take care and on the other side to a right
to have care taken.

of the present case I do ngt think that any reascnqble man_
or any twelve reasonable men would hesitate to hold that if
the appellant establishes her allegations the respondent has
éxhibited ca:elessness in the canduct of his busiﬁe:s. For
in a place where snails can get access to them and to fill
his bottles without taking any adequate precautions by
inspectian or atherwise to ensure that they contain no

as carelessness without applying too exacting a standard.
But, as I have pointed out, it is not enough to prove the
respondent to be careless in his process of manufacture.

The question is: Does he owe a duty to take care, and to
whom does he owe that duty? I have no hesitation in
affirning that a person who for gain engages in thg ‘business

of these articles. That ‘duty, in iy apinien, he owes ta
those whom he intends to consume his products. He
manufactures his commodities for human consumption; he
intends and contemplates that they shall |} 3 consumed. By
reason of that very fact he places himself in a relationship
with all the potential consumers of his commodities, and
that relationship, which he assumes and desires for his own
ends, imposes upon him a duty to take care to avoid injuring
them. He owes them a duty not to convert by his own
carelessness an article which he issues to them as wholesome
:ndlégnceent into an article which is dangerous to life and
ea

It is sometimes said that liability can arise only
vhere a reasonable man would have foreseen and could have
avoided the consequences of his act or omission. In the
present case the respondent, when he manufactured his
ginger-beer, had directly in contemplation that it would be
consumed by members of the public. Can it be said that he
could not be expected as a reasonable man to foresee thit if
he conducted his process of manufacture carelessly he might
injure those whom he expected and desired to consume his
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ginger-beer? The possibility of injury so arising seems to
me in no sense so remote as to excuse him from foreseeing
it. Suppose that a baker through carelessness allows a
large quantity of arsenic to be mixed with a batch of his
bread, with the result that those who subsequently eat it
are poisoned, could he be heard to say that he owed no duty
to the consumers of his bread to take care that it was free
from poison, and that, as he did not know that any poison
had got into it, his only liability was for breach of
warranty under his contract of sale to those who actually
bought the poisoned bread from him? Observe that I have
said "“through carelessness" and thus excluded the case of a
pure accident such as may happen where every care is taken.
I cannot believe, and I do not believe, that neither in the
law of England nor in the law of Scotland is there redress
f>r such a case. The state of facts I have figured might
well give rise to a criminal charge, and the civil
consequences of such carelessness can scarcely be less wide
than its criminal consequences. Yet the principle of the
decision appealed from is that the manufacturer of food
products intended by him for human consumption does not owe
to the consumers whom he has in view any duty of care, not
even the duty to take care that he does not poison them.
The recognition by counsel that the law of Scotland
applicable to the case was the same as the law of England
implied that there was no special doctrine of Scots law
which either the appellant or the respondent could invoke to
support her or his case, and[(31) your Lordships have thus
been relieved of the necessity of a separate consideration
of the law of Scotland. For myself I am satisfied that
there is no speciality of Scots law involved, and that the
case nay safely be decided on principles common to both
systems. I am happy to think that in their relation to the
practical problem of everyday life which this appeal
presents the legal systems of the two countries are in no
way at variance and that the principles of both alike are

admit gf the claim which appellant ‘seeks to establish.

I am anxious to emphasise that the principle of
judgment which commends itself to me does not give rise to
the sort of objection stated by PARKE, B., in Longmeid v.
Holliday (2), where he said (6 Exch. at p. 768):

“But it would be going much too far to say that so much
care is required in the ordinary intercourse of life
between one individual and another, that if a machine
not in its nature dangerous--a carriage for instance--
but which might become 30 by a latent defect entirely
unknown, although discoverable by the exercise of
ordinary care, should be lent or given by one person,

even by the person who manufactured it, to another, the
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former should be answerable to the latter for a
subsequent damage accruing by the use of it."

I read this passage rather as a note of warning that the
standard of care exacted in the dealings of human beings
with one another must not be pitched too high than as giving
any countenance to the view that negligence may be exhibited
with impunity. It must always be a question of
circumstances whether the carelessness amounts to negligence
and whether the injury is not too remote from the
carelessnaas. I can readily cgnceive that whe:e a

into other hands it may well be exposed to vicissitudes
which may render it defective or noxious and for which the
manufacturer could not in any view be held to be to blame.
It may be a good general rule to regard responsibility as
ceasing when control ceases, So also where between the
manufacturer and the user there is interposed a party who
has the means and opportunity of examining the
manufacturer's product before he reissues it to the actual
user. But where, as in the present case, the article of
consumption is so prepared as to be intended to reach the
consumer in the condition in which it leaves the
manufacturer and the manufacturer takes steps to ensure this
by sealing or closing the container, so that the contents
cannot be tampered with, I regard his control as remaining
effective until the article reaches the consumer and the
container is opened by him. The intervention of any
exterior agency is intended to be excluded, and was in fact
in the present case excluded. It is daubtful whether in
such there is any redress against the retailer: Gordon v.
M'Hardy (31).

The burden of proof must always be upon the injured
party to establish that the defect which caused the injury
was present in the article when it left the hands of the
party whom he sues, that the defect was occasioned by the
carelessness of that party, that the circumstances are such
as to cast upon the defender a duty to take care not injure
the pursuer. There is no presumption of negligence in such
a case as the present, nor is there any justification for
applying the maxim res ipsa loquitur. Negligence must be
both averred and proved. The appellant accepts this burden
of proof and, in my opinion, she is entitled to have an
opportunity of discharging it if she can. I am,
accordingly, of opinion that this appeal should be allowed,
the judgment of the Second Division of the Court of Session
reversed, and the judgment of the Lord Ordinary restored.

Appeal allowed.

Solicitors: Horner & Horner, for W. G. Leechman & Co.,
Glasgow andt Edinburgh: Lawrence Jones & Co., for Nivea,
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Macniven & Co., Glasgow, and Macpherson & Mackay, W.S.,
Edinburgh.

{Reported by E. J. M. CHAPLIN, ESQ., Barrister-at-Law.]
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BROWN ET AL. v. BOARD OF EDUCATION
OF TOPEKA ET AL.

NO. 1. APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS.

Argued December 9, 1952.--Reargued December 8, 1953.--
Decided May 17, 1954.

schools .
of a State solely on the basis of race, pursuant to
state laws permitting or requiring such segregation,
denies to Negro children the equal protection of the
laws guaranteed by the Fourteenth Amendment--even
though the physical facilities and other "tangible"
factors of white and Negro schools may be equal. Pp.
486-96.

(a) The history of the Fourteenth Amendment is
inconclusive as to its intended effect on public

(b) The question presented in these cases must be
determined, not on the basis of conditions existing
when the Fourteenth Amendment was adopted, but in the
light of the full development of public education and
its present place in American life throughout the

{(c) Where a State has undertaken to provide an
opportunity for an education in its public schools,
such an opportunity is a right which must be made
available to all on equal terms. P. 493,

(d) Segregation of children in public schools
solely on the basis of race deprives children of the
minority group of equal educational opportunities, even
though the physical facilities and other “tangible"
factors may be equal. Pp. 493-94.[484)

* Together with No. 2, Briggs et al. v. Elliott et al.,
on appeal from the United States District Court for the
Eastern District of South Carolina, argued December 9-10,
1952, reargued December 7-8, 1953; No. 4, Davis et al. v.
County School Baard of Prince Edward County, Virwinia, ot

Eastern District of Virginil. arquna Diciib-r 10, 1952
reargued December 7-8, 1953; and No. 10, Gebhart et al. v.
Belton et al., on certiorari to the Supreme Court of
?;g;ﬁlfi, argued December 11, 1952, reargued December 9,

180



8

) (e) The "separate but equal" doctrine adopted in
Plessy v. Ferguson, 163 U.S, 537, has no place in the
field of public education. P. 495.

(f) The cases are restored to the docket for
further argument on specified guestions relating to the
forms of the decrees. Pp. 495-96.

Robert L. Carter argued the cause for appellants in No.
1 on the original argument and on the reargument. Thurgood
Marshall argued the cause for appellants in No. 2 on the
original argument and Spottswood W. Robinson, III, for
appellants in No. 4 on the original argument, and both
argued the causes for appellants in Nos. 2 and 4 on the
rearqument. Louis L. ded.ing and Jack Greenberg argued the

On the briefs were Robert L. Carter, Thurgood Marshall,
Spottswood N. Robinson, III, Louis L. Redding, Jack
Greenberg, George E., C. Hayes, William R. Ming, Jr.,
Constance Baker Motley, James M. Nabrit, Jr., Charles S.
Scott, Frank D. Reeves, Harold R. Boulware and Oliver W,
Hill for appellants in Nos. 1,2 and 4 and respondents in No.
10;: George N. Johnson for appellants in Nos. 1, 2 and 4; and
Loren Miller for appellants in Nos. 2 and 4. Arthur D.
Shores and A. T. MNalden were on the Statement as to
Jurisdiction and a brief opposing a Motion to Dismiss or
Affirm in No. 2.

Paul E. WNilson, Assistant Attorney General of Kansas,
argued the cause for appellees in No. 1 on the original
argument and on the reargument. With him on the briefs was
Harold R. Fatzer, Attorney General.

John N. Davis argued the cause for appellees in No. 2
on the original argument and for appellees in Nos. 2 and 4
on the reargument. With him on the briefs in No. 2 were T.
C. Callison, Attorney General of South Carclina, Robert McC.
Figg, Jr., S. E. Rogers, William R. Meagher and Taggart
Nhipple. [(485)

J. Lindsay Almond, Jr., Attorney General of Virginia,
and T. Justin Moore argued the cause for appellees in No. 4
on the original argument and for appellees in Nos. 2 and 4
on the reargument. On the briefs in No. 4 were J. Lindsay
Almond, Jr., Attorney General, and Nenry T. Wickham, Special
Assistant Attorney General, for the State of Virginia, and
T. Justin Moore, Archibald G. Robertson, John W. Riely and
T. Justin Moore, Jr. for the Prince Edward County School
Authorities, appellees.
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H. Albert Young, Attorney General of Delaware, argued
the cause for petitioners in No. 10 on the original argument
and on the reargument. With him on the briefs was Louils J.
Finger, Special Deputy Attorney General.

By special leave of Court, Assistant Attorney General
Rankin argued the cause for the United States on the
reargument, as amicus curiae, urging reversal in Nos. 1,2
and 4 and affirmance in No. 10. With him on the brief were
Attorney General Brownell, Philip Elman, Leon Ulman, William
J. Lamont and M. Magdelena Schoch. James P. McGranery, then
Attorney General, and Philip Elman filed a brief for the
United States on the original argument, as amicus curiae,
urging reversal in Nos. 1, 2 and 4 and affirmance in No. 10.

Briefs of amici curiae supporting appellants in No. 1
were filed by Shad Polier, Will Maslow and Joseph B. Robison
for the American Jewish Congress; by Edwin J. Lukas, Arnold
Forster, Arthur Garfield Hays, Frank E. Karelsen, Leonard
Haas, Saburo Kido and Theodore Leskes for the American Civil
Liberties Union et al.; and by John Ligtenberg and Selma M.
Borchardt for the American Federation of Teachers. Briefs
of amicl curiae supporting appellants in No. 1 and
respondents in No. 10 were filed by Arthur J. Goldberg and
Thomas E. Harris[486) for the Congreas of Industrial
Organizations and by Phineas Indritz for the American
Veterans Committee, Inc.

MR. CHIEF JUSTICE WARREN delivered the opinion of the
Court.

These cases come to us from the States of Kansas, South
Carolina, Virginia, and Delaware. They are premised on
different facts and different local conditions, but a common
legal question justifies their consideration together in
this consolidated opinion.![487]

! In the Kansas case, Brown v. Board of Education, the
plaintiffs are Negro children of elementary school age
residing in Topeka. They brought this action in the United
States District Court for the District of Kansas to enjoin
enforcement of a Kansas statute which permits, but does not
require, cities of more than 15,000 population to maintain
separate school facilities for ngtu and white students.
Kan. Gen. Stat. § 7-1724 (1949). Pursuant to that
authority, the Topeka Board of Education elected to
establish segregated elementary schools. Other public
schools in the community, however, are operated on a
nonsegregated basis. The three-judge District Court,
convened under 28 U.8.C. §§ 228 and 2284, found that



segregation in public education has a detrimental effect
upon Negro children, but denied relief on the ground that
the Negro and white schools were substantially equal with
respect to buildings, transportation, curricula, and
educational qualifications of teachers. 98 F.Supp. 797.
The case is here on direct appeal under 28 U.S5.C, § 1253.

In the South Carolina case, Briggs v. Elliott, the
plaintiffs are Negro children of both elementary and high
school age residing in Clarendon County. They brought this
action in the United States District Court for the Bastern
District of South Carolina to enjoin enforcement of
provisions in the state constitution and statutory code
which require the segregation of Negroes and whites in
public schools. S.C. Const., Art. XI, § 7; S.C. Code § 5377
(1942). The three judge District Court, convened under 28
U.5.C. §§ 2281 and 2284, denied the requested relief. The
court found that the Negro schools were inferior to the
white schools and ordered the defendants to begin
immediately to equalize the facilities. But the court
sustained the validity of the contested provisions and
denied the plaintiffs admission to the white schools during
the equalization program. 98 F.Supp. 529. This Court
vacated the District Court's judgment and remanded the case
for the purpose of obtaining the court's views on a report
filed by the defendants concerning the progress made in the
equalization program. 342 U.S. 350. On remand, the
District Court found that substantial equality had been
achieved except for buildings and that the defendants were
proceeding to rectify this inequality as well. 103 F.Supp.
920. The case is again here on direct appeal under 28
U.s.C. § 1253.

In the virginia case, Davis v. County School Board, the
plaintiffs are Negro children of high school age residing in
Prince Edward County. They brought this action in the
United States District Court for the Eastern District of
Virginia to enjoin enforcement of provisions in the state
constitution and statutory code which require the
segregation of Negroes and whites in public schools. Va.
Const., § 140; Va. Code § 22-221 (1950). The three-judge
District Court, convened under 28 U.S8.C. §§ 2281 and 2284,
denied the requested relief. The court found the Negro
school inferior in physical plant, curricula, and
transportation, and ordered the defendants forthwith to
provide substantially equal curricula and transportation and
to "proceed with all reasonable diligence and dispatch to
remove” the inequality in physical plant. But, as in the
South Carolina case, the court sustained the validity of the
contested provisions and denied the plaintiffs admission to
the white schools during the equalization program. 103
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In each of the cases, minors of the Negro race, through
their legal representatives, seek the aid of the courts in
obtaining admission to the public schools of their community
on a nonsegregated basis. In each instance, (488) they had
been denied admission to schools attended by white children
under laws requiring or permitting segregation according to
race. This segregation was alleged to deprive the
plaintiffs of the equal protection of the laws under the
Fourteenth Amendment. In each of the cases other than the
Delaware case, a three-judge federal district court denied
relief to the plaintiffs on the so-called "separate but
equal" doctrine announced by this Court in Plessy v.
Ferguson, 163 U.S. 537. Under that doctrine, equality of
treatment is accorded when the races are provided
substantially equal facilities, even though these facilities
be separate. In the Delaware case, the Supreme Court of
Delaware adhered to that doctrine, but ordered that the

F.Supp. 337. The case is here on direct appeal under 28
U.S.C. § 1253.

In the Delaware case, Gebhart v. Belton, the plaintiffs
are Negro children of both elementary and high school age
residing in New Castle County. They brought this action in
the Delaware Court of Chancery to enjoin enforcement of
provisions in the state constitution and statutory code
which require the segregation of Negroes and whites in
public schools. Del. Const., Art. X, § 2; Del. Rev. Code §
2631 (1935). The Chancellor gave judgment for the
plaintiffs and ordered their immediate admission to schools
previously attended only by white children, on the ground
that the Negro schools were inferior with respect to teacher
training, pupil-teacher ratio, extracurricular activities,
physical plant, and time and distance involved in travel.

87 A.24 862. The Chancellor alsc found that segregation
itself results in an inferior education for Negro children
(see note 10, infra), but did not rest his decision on that
ground. Id., at 865. The Chancellor's decree was affirmed
by the Supreme Court of Delaware, which intimated, however,
that the defendants might be able to obtain a modification
of the decree after equalization of the Negro and white
schools had been accomplished. 91 A.2d 137, 152. The
defendants, contending only that the Delaware courts had
erred in ordering the immediate admission of the Negro
plaintiffs to the white schools, applied to this Court for
certiorari. The writ was granted, 344 U.8. 891. The
plaintiffs, who were successful below, did not submit a
cross-petition.
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plaintiffs be admitted t¢ the white schools because of their
supariority to the Negro schools.

The plaintiffs contend that segregated public schools are
not “equal" and cannot be made “equal," and that hence they
are deprived of the equal protection of the laws. Because
of the obvious importance of the question presented, the
Court took jurisdiction.” Argument was heard in the 1952
Term, and reargument was heard this Term on certain
questions propounded by the Court.'(489)

Reargument was largely devoted to the circumstances
surrounding the adoption of the Fourteenth Amendment in
1868. It covered exhaustively consideration of the
Amendment in Congress, ratification by the states, then
existing practices in racial segregation, and the views of
proponents and opponents of the Amendment. This discussion
and our own investigation convince us that, although theso
sources cast some light, it is not enough to resolve the
problem with which we are faced. At best, they are
inconclusive. The most avid proponents of the post-War
Amendments undoubtedly intended them to remove all legal
distinctions among "all persons born or naturalized in the
United States." Their opponents, just as certainly, were
antagonistic to both the letter and the spirit of the
Amendments and wished them to have the most limited eftfect,
wWhat others in Congress and the state legislatures had in
mind cannot be determined with any degree of certainty.,

An additional reason for the inconclusive nature of the
Amendment's history, with respect to segragated schools is
the status of public education at that time.' In the South,

‘ 344 U.S. 1, 141, 891.
' 345 U.S. 972. The Attorney General of the United

States participated both Terms as amicus curiae.

‘ For a general study of the development of public
education prior to the Amendment, see Butts and Cremin, A
History of Education in American Culture (1953), Pts. I, II;
Cubberley, Public¢ Education in the United States (1934 ed.),
cc. II-XII. Schﬂal practicﬁs current at the time gf the
and Cr-lin, :upra, at 269- 275- Cubberley. supra, ‘at 288- 339,
408-431; Knight, Public Education in the South (1922), cc.
VIII, IX. See also H. Ex. Doc. No. 315, 41st Cong., 24
Sess. (1871). Although the demand for free public schools
followed substantially the same pattern in both the North
and the South, the development in the South did not begin to
gain momentum until about 1850, some twenty years after that
in the North. The reasons for the somewhat slower
development in the South (e.g., the rural character of the
South and the different regional attitudes toward state



the movement toward free commeon schools, sapiA490) e ted oy
general taxation, had not yot taken hold. Fducatron ot
white children was largely 1n the hands of pravate aroups,
Education of Negroes was olmost nonoxsatent, oand proaactaeal iy
all of the race were 1lli1terate.  In ftact, any coducat ron o
Negroes was forbidden by law 1n some statos, Today, an
contrast, many Negroes have achioved outstanding ssueeesss an
the arts and sciences as well as 1n the buine:a anad
professional world. Tt 1s true that publie oo eduaeat ton
at the time of the Amendment had advanced turther o the
North, but the effect of the Amendment on Northorn Statees
was generally ignored in the congressional debates. bven oan
the North, the conditions of public oducat tonn ddrd s
approximate those existing today. The curricilnm was
usually rudimentary; ungraded schools were common tnotaral
areas; the school term was but three months a yoear o many
states; and compulsory school attendance was virtually
unknown. As a consequence, 1t 1s not surprising that thee
should be so little in the history of the Fourteenth
Amendment relating to its intended offect on paiblae
education.

In the first cases in this Court constiuing the
Fourteenth Amendment, decided shortly after it adopt ron,
the Court interpreted it as proscribing all state impoced
discriminations against the Negro race. The doct pine

assistance) are well explained in Cubberloey, supra, ot AUH
423. In the country as a whole, but particularly 1o the
South, the War virtually stopped all progress in publae
education. Id., at 427-428. The low status of Negro
education in all secticons of the country, both betore and
immediately after the War, is described in Reale, A Hintory
of Freedom of Teaching in American Schools (1941), 112 14.,
175-195. Compulsory school attendance laws were not
generally adopted until after the ratification of the.
Fourteenth Amendment, and it was not until 1918 that such
lews were in force in all the states. Cubberley, sopra, o
5€3-565.

* Slaughter-House Cases, 16 Wall. 36, 67-72 (1#874);
Strauder v. West Virginia, 100 U.S5. 303, 207 308 (1880):
"It ordains that no State shall deprive any person of it
liberty, or property, without due process of law, or deny to
any person within its jurisdiction the equal protection of
the laws. What is this but declaring that the law in the
States shall be the same for the black as for the white;
that all persons, whether colored or white, shall stand
equal before the laws of the States, and, in reqgard to the
colored race, for whose protection the amendment was
primarily designed, that no discrimination shall be mard:
against them by law because of their color? The words nf



A1 [491] "meparate but o equal" did not make its appearance in
this Ceoart untal 18%6 10 the case of Plessy v. Ferguson,
supra, 1nvolving not oeqdacation but transpertation.
American ceourts have since labored with the doctrine for
rovveer hialt o cvintury. In this Court, there have been six
iranes 1nvalving the "seperate but equal' doctrine in the
field of public education. In Cumming v. County Board of
Fducat ion, 7% U.5. %28, and Gong Lum v. Rice, 275 U.S. 78,
the validity of the doctrine 1tself was not challenged.” 1In
more recent cases, all on the graduate school[492]) 1zvel,
ineduality was found in that specific benefits enjoyed by
white students were denied to Negro students of the same
caucat1onal quatifications, Missouri ex rel. Gaines v.
Canada, 30% U.S5. 337; Sipuel v. Oklahoma, 332 U.S. 631;
Oweatt ve Parnter, 339 U.S5. 629; MclLaurin v. Oklahoma State
Reqents, 339 U.S. 637. In none of these cases was it

N}

[

I

the amendment, it is true, are prohibitory, but they contain
a necessary implication of a positive immunity, or right,
most valuable to the colored race,--the right to exemption
from unfriendly legislation against them distinctively as
colored, - -exemption from legal discriminations, implying
inferiority in civil society, lessening the security of
their enjoyment of the rights which others enjoy, and
discriminations which are steps towards reducing them to the
condition of a subject race."

See also Virginia v. Rives, 100 U.S. 313, 318 (1880); Ex
parte Virginia, 100 U,.S. 339, 344-34% (1880).

" The doctrine apparently originated in Roberts v.
City of Boston, 59 Mass. 198, 206 (1850), upholding scheool
segregation against attack as being violative of a state
constitutional guarantee of equality. Segregation in Boston
public schools was eliminated in 1855. Mass. Acts 1855, c.
256. But elsewhere in the North segregation in public
education has persisted in some communities until recent
years. It is apparent that such segregation has long been a
nationwide problem, not merely one of sectional concern.

' See also Berea College v. Kentucky, 211 U.S. 45
(1908).

In the Cumming case, Negro taxpayers sought an
discontinue the operation of a high school for white
children until the board resumed operation of a high school
for Negro children. Similarly, in the Gong Lum case, the
plaintiff, a child of Chinese descent, contended only that
state authorities had misapplied the doctrine by classifying

school.



necessary to re-examine the doctrine to arant roeliet too the
Negro plaintiff. And 1n Swear!: v. Parnter, sipra, the Coan
expressly reserved Jdecision on the gquestaion whether Plesan

v. Ferguson should be held i1napplicable toe pubrloe educat oo

In the instant cases, that question s dorect iy
presented. Here, unlike Sweatt v. Pamnter, there are
findings below that the Negro and white =chools involved
have been equalized, or are beinag equaliced, with pesspenct to
buildings, curricula, qualifications and =salaraes ot
teachers, and other "tancible" tactors. Our decision,
therefore, cannot turn on merely a compartaon ot thesse
tangible factors in the Neg:o and white schools anvolved an
each of the cases. We must look itnstoead tor the of tect o
segregation itself on public oducation.

In apprcoaching this problem, we cannet tuarn the ook
back to 1868 when the Amendment was adoptoed, o even tor 1896
when Plessy v. Ferguson was written. We must coniiden
public education in the light of its full development oo
its present place in American life throughout [493) the
Nation. Only in this way can 1t be determined o
segregation in public schools deprives these plarnt bt of
the equal protection of the laws.

Today, education is pernaps the most important ot o
of state and local governments. Compulsory :ichool
attendance laws and the great expenditure:s ftor cducat son
both demonstrate our recognition of the mportance of
education to our democratic society. It is required oo the
performance of our most basic public responsibilatres:, cven
service in the armed forces. It 15 the very toundation ot
good citizenship. Today 1t is a principal instrument an
awakening the child to cultural values, in preparing him fon
later professional training, and in helping him to adjust
rormally to his environment. In these days, it is doubtfal
that any child may reasonably be expected to suceced in Laite
if he is denied the opportunity of an education. Duch an
opportunity, where the state has undertaken to provide 1t
is a right which must be made available to all on cqgual
terms.

9

In the Kansas case, the court below found substant ol
equality as to all such factors. 98 F.Supp. 797, 794, In
the South Carolina case, the court below found that the
defendants were proceeding "promptly and in good faith to
comply with the court's decree." 103 F.Supp. 920, 921. In
the Virginia case, the court below noted that the
equalization program was already "afoot and proqgressing”
(103 F.Supp. 337, 341); since then, we have bean advised, in
the Virginia Attorney General's brief on reargument, that
the program has now been completed. In the Delawar:« Casi:,
the court below similarly noted that the state's
equalization program was well under way. 91 A.2d 137, 1449,
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Wi come: then te the gquestion presented: Does
meegrogat yen of ohildran an public schools solely on the
biast s of race, oven though the physical facilities and other
"tangible" factors may bhe equal, deprive the children of the
minority group of equal educational opportunities? We
b:li1eve thae 1t does.

In Sweatt v, Parnter, supra, in finding that a
segregated law school for Negroes could not provide them
oqual educational opportunities, this Court relied in large
part on "those qualities which are incapable of objective
measurement but which make for greatness in a law school.™
In McLaurin v. Oklahoma State Regents, supra, the Court, 1in
requiring that a Negro admitted to a white graduate school
be treated like all other students, again resorted to
intangible considerations: Y...his ability teo study, to
engage in discussions and exchange views with other
students, and, in general, to learn his profession.'[494]
Such considerations apply with added force to children in
grade and high schools. To separate them from others of
similar age and qualifications solely because of their race
generates a feeling of inferiority as to their status in the
community that may affect their hearts and minds in a way
unlikely ever to be undone. The effect of this separation
on their educaticnal opportunities was well stated by a
finding in the Kansas case by a court which nevertheless
felt compelled to rule against the Negro plaintiffs:

"Segregation of white and colored children in
public schools has a detrimental effect upon the
colored children. The impact is greater when it
has the sanction of the law; for the policy of
separating the races is usually interpreted as
denoting the inferiority of the negro group. A
sense of inferiority affects the motivation of a
child to learn. Segregation with the sanction of
law, therefore, has a tendency to [retard) the
educational and mental development of negro
children and to deprive them of some of the
benefits they would receive in a racial[ly]
integrated school system."'l

Whate -er may have been the extent of psychological knowledge
at the time of Plessy v. Ferguson, this finding is amply

' A similar finding was made in the Delaware case:
"I conclude from the testimony that in our Delaware society,
State-imposed segregation in education itself results in the
Negro children, as a class, receiving educational
opportunities which are substantially inferior to those
available to white children otherwise similarly situated."
87 A.2d 862, 865.



supported by modern authority., Any Lanal19%] qaae tn
Plessy v. Ferguson contrary to this taindinag 15 revectoed,
We conclude that 1in the tield ot public cducataion the
doctrine of '"separate but cqual" has ne place.  Sopatato
educational facilities are inherently unequal.  Theretore,

we hold that the plaintifts and others similarly srtuatod
for whom the actions have been brought are, by teason ot thee
segregation complained of, deprived ot the equal protect on
of the laws guaranteed by the Fourteonth Amendment . This
disposition makes unnecessary any Jdiscussion whet her saely
segregation also violates the Due Proce:s:s Clatno ot thee
Fourteenth Amendment.

Because these are class actions, because ot the wide
applicability of this decision, and bocause ot the great
variety of local conditions, the formalation ot decrecs an
these cases presents problems of considerable complexaty,

On reargument, the consideration of appropriate relict was
necessarily subordinated to the primary question  the
constitutionality of segregation in public oducation.  We
have now announced that such segregation is a denial ot the
equal protection of the laws. In order that we may have the
full assistance of the parties in formulat ing descresss, the
cases will be restored to the docket, and the partics: e
requested to present further argument on Que:stion: 4 and &
previously propounded by the Court for the reargument this
Term.'!' The Attorney Generall[496] of the United Staten s

" K. B. Clark, Effect of Prejudice and Discrimyinat o
on Personality Development (Midcentury White House
Conference on Children and Youth, 1950); Witmer and
Kotinsky, Personality in the Making (19%2), <. VI; Deatiche
and Chein, The Psychological Effects of Enforced
Segregation: A Survey of Social Science Opinion, 26 .0,
Psychol. 259 (1948); Chein, What are the Psychological
Effects of Segregation Under Conditions of EKqual
Facilities?, 3 Int. J. Opinion and Attitude Rke:s, 229 (194%);
Brameld, Educational Costs, in Discrimination and Nat ional
Welfare (MacIver, ed., 1949), 44-48; Frazier, The Negro oan
the United States (1949), 674-681. And seec generally

Myrdal, An American Dilemma (1944).

¥ see Bolling v. Sharpe, post, p. 497, concerning the

1 "4, Assuming it is decided that segregation in
public schools violates the Fourteenth Amendment

“(a) would a decree necessarily follow providing that,
within the limits set by normal geographic school
districting, Negro children should forthwith be admitted te,
schools of their choice, or

“(b) may this Court, in the exercise of its equity
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afjaln anvited te participate. The Attorneys General of the
States requiraneg or permitting segregation in public
cehucation will also be permitted to appear as amici curiae
npon reguest to do so by September 15, 1954, and submission
of hriefs by October 1, 1954,

t 18 so ordered.

(]

about from existing segregated systems to a system not based
on color distinctions?

"5. On the assumption on which questions 4 (a) and (b)
are based, and assuming further that this Court will

4 (b,

"(a) should this Court formulate detailed decrees in

these cases;

“"(b) if so, what specific issues should the decrees
reach;

"(¢) should this Court appoint a special master to hear
evidence with a view to recommending specific terms for such
decrees;

"(d) should this Court remand to the courts of first
instance with directions to frame decrees in these cases,
and if so what general directions should the decrees of this
Court include and what procedures should the courts of first
instance follow in arriving at the specific terms of more

¥ see Rule 42, Revised Rules of this Court (effective
July 1, 1954).



APPENTIX 1V
PLESSY v, FERGUSON.
ERROR TO THE SUPREME COURT OF THF STATN OF LOUIDTANA.

No. 210, Argued April 13, 18%, [ocided May 18, Tuon,

The statute of Loutisiana, acts ot 1890, No. 1171, Pexpiint g
railway compan es cari Ying passcenders o an o theitr conehes
in that State, to provide equal, but separat.e,
accommodations for the white and colored 1aces, by
providing two or mor2 passenger coachies tor each
passenger train, or by divaiding the passenger coaehes
by a partition so as to secure separate accommodat 1on:s
and providing that no person shall be permotted Lo
occupy seats in coaches other than the one:s assitomed teo
them, on account[538] of the race they belong to: o
requiring the officers of the passendger traing to
assign each passenqger to the coach or compar tment
assigned for the race to which he or she boelongss o
imposing fines or imprisonment upon poisbendger s
insisting on going into a coach or compartment of by
than the one set aside for the race to which he o hee
belongs; and conferring upon officers Gof the troaiie.
power to refuse to carry on the Lrain passenger:s
refusing to occupy the coach or compartment asstaned o
them, and exempting the railway company from liabalaty
for such refusal, are not in contlict with the
provisions either of the Thirteenth Amendment o of tine
Fourteenth Amendment to the Constitut ion of the Unitesd
States.

THIS was a petition for writs of prohibit ion and
certiorari, originally filed in the Supreme Court of the:
State by Plessy, the plaintiff in error, against the Hon.
John H., Ferguson, judge of the criminal District Court ton
the parish of Orleans, and setting forth in =ubstance the
following facts:

That petitioner was a citizen of the United State:s and
a resident of the State of Louisiana, of mixed descent, in
the proportion of seven eighths Caucasian and one eighth
African blood; that the mixture of colored bleood was rio
discernible in him, and that he was entitled to every
recognition, right, privilege and immunity secured to the:
citizens of the United States of the white race hy its
Constitution and laws; that on June 7, 1892, he enqgadged and
paid for a first class passage on the East Louisiana Railway
from New Orleans to Covington, in the same State, and
thereupon entered a passenger train, and took possession of

192
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a vacant seat in a coach where passengers of the white race
weere: accommodated; that such railroad company was
incorporated by the laws of Louilsiana as a common carrier,
and was not authorized to distinguish between citizens
according to their race. But, notwithstanding this,
ejection from said train and imprisonment, to vacate said
coach and occupy another seat in a coach assigned by said
company for persons not of the white race, and for no other
reason than that petiticoner was of the colored race; that
upon petitioner's refusal to comply with such order, he was,
with the aia of a police officer, forcibly ejected from said
ceach and hurried off to and imprisoned in the parish jail
of [539] New Orleans, and there held to answer a charge made
by such officer to the effect that he was guilty of having
crimirally vioiated an act of the General Assembly of the
Jtate, approved July 10, 1890, in such case made and
provided.

That petitioner was subsequently brought before the
recorder of the city for preliminary examination and
committed for trial to the criminal District Court for the
paricsh of Orleans, where an information was filed against
him in the matter above set forth, for a violation of the
above act, which act the petitioner affirmed to be null and
void, because in conflict with the Constitution of the
United States; that petitioner interposed a plea to such
information, based upon the unconstitutionality of the act
of the General Assembly, to which the district attorney, on
behalf of the State, filed a demurrer; that, upon issue
being joined upon such demurrer and plea, the court
sustained the demurrer, overruled the plea, and ordered
petitioner to plead over to the facts set forth in the
information, and that, unless the judge of the said court be
enjoined by a writ of prohibition from further proceeding in
such case, the court will proceed to fine and sentence

constitutional rights set forth in his said plea,
notwithstanding the unconstitutionality of the act under
which he was being prosecuted; that no appeal lay from such
sentence, and petitioner was without relief or remedy except
by writs of prohibition and certiorari. Copies of the
information and other proceedings in the criminal District
Court were annexed to the petition as an exhibit.

Upon the filing of this petition, an order was issued
upon the respondent to show cause why a writ of prohibition
should not issue and be made perpetual, and a further order
that the record of the proceedings had in the criminal cause
be certified and transmitted to the Supreme Court.

To this order the respondent made answer, transmitting
a certified copy of the proceedings, asserting the
constitutionality of the law, and averring that, instead of
pleading or admitting that he belonged to the colored race,
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*he said Plessy declined and refused, oither by pleadinag o
~-therwise, to ad[540]-mit that he was 1n any =ense Groan oany
proportion a colored man. The Case Coming on tor oa heat rng
before the Supreme Court, that court was ot opinion that the
law under which the prosecution was had was constitut ronal,
and denied the relief prayed tor by the petitioner. Ex
parte Plessy, 45 La. Ann. 80. Whereupon petitioner prayesd
for a writ of error from this court which was allowed by the
Chief Justice of the Supreme Court of Lout:siana,

Mr A.W. Tourgee and Mr. S.F. Fhillips tor plaintatt an

error. Mr. F.D. McKenney was on Mr. Phillips®s broaet,

Mr. James C. Walker filed a brieft tor plaantart
error.

Mr. Alexander Porter Morse for defendant in crror, M.,
M.J. Cunningham, Attorney General of the State ot
Louisiana, and Mr. Lional Adams were on his briet .,

MR. JUSTICE BROWN, after stating the case, delivered
the opinion of the court.

This case turns upon the constitutionality of an act of
the General Assembly of the State of Louisiana, passcd in
1890, providing for separate railway carriages for the whiteo
and colored races. Acts 1890, No. 111, p. 192,

The first section of the statute enacts "that all
railway companies carrying passengers in their coachess on
this State, shall provide equal but separate accommod.st jon
for the white, and colored races, by providing two or more
passenger coaches for each passenger train, or by dividing
the passenger coaches by a partition so as to securc
separate accommodations: Provided, Th.at this section :hall
not be construed to apply to street r.iiroads. No person or
persons, shall be admitted to occupy scats in coaches, ot he
than, the ones, assigned, to them on account of the 1ace
they belong to."

By the second section it was enacted "that the officers:
of such passenger trains shall have power and are herdhy
required{541] to assign each passenger to the coach or
compartment used for the race to which such passenger
belongs; any passenger insisting on going into a coach or
compartment to which by race he does not belong, shall he
liable to a fine of twenty-five dollars, or in lieu thereof
to imprisonment for a period of not more than twenty days in
the parish prison, and any officer of any railroad insisting
on assigning a passenger to a coach or compartment other
than the one set aside for the race to which said passender
or in lieu thereof to imprisonment for a period of not moure
than twenty days in the parish prison; and should any
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passenger refuse to occupy the coach or compartment to which
he: eor she 1s assigned by the officer of such railway, said
nfficer shall have power to refuse to carry such passenger
on his train, and for such refusal neither he nor the
railway company which he represents shall be liable for
damages in any of the courts of this State.'" The third
section provides penalties for the refusal or neglect of the
officers, directors, conductors and employees of railway
compamies to comply with the act, with a proviso that
"nothurg in this act shall be construed as applying to
nurses attending children of the other race." The fourth
section 15 immatarial.

The information filed in the criminal District Court
charged 1n substance that Plessy, being a passenger between
two stations within the State of Louisiana, was assigned by
officers of the company to the coach used for the race to
which he belonged, but he insisted upon going into a coach
used by the race to which he did not belong. Neither in the
information nor plea, was his particular race or color
averred.

The petition for the writ of prohibition averred that
petitioner was seven eighths Caucasian and one eighth
African blood; that the mixture of colored blood was not
discernible in him, and that he was entitled to every right,
privilege and immunity secured to citizens of the United
States of the whlte race; and that upgn su;h thegry, he

of the whlte race were accommodated, and was ordered by the
conductor to vacate([542] said coach and take a seat in
another assigned to persons of the colored race, and having
refused to comply with such demand he was forcibly ejected
with the aid of a police officer, and imprisoned in the
parish jail to answer a charge of having violated the above
act. The constitutionality of this act is attacked upon the
ground that it canflicts both with the Thirteenth Amendment

AmEﬁdment whlch prchlblts certaln restrlctlve leglslatlcn
on the part of the States.

1. That it does not conflict with the Thirteenth
Amendment, which abolished slavery and 1nvaluntary
servitude, except as a punishment for crime, is too clear
for argument. Slavery implies involuntary servitude--a
state of bondage; the ownership of mankind as a chattel, or
at 1east the cantrol of ‘the labor and services of one man

to the disposal of his own person, prgperty and services.
This amendment was said in the Slaughter-house cases, 16
Wall. 36, to have been intended primarily to abolish
slavery, as it had been previously known in this country,
and that it equally forbade Mexican peonage or the Chinese
coolie trade, when they amounted to slavery or involuntary
servitude, and that the use of the word "servitude" was
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intended to prohibit the use ot all forms ot involuntary
slavery, of whatever c¢lass or name. It was intimated,
however, in that case that this amendmont was rogarded by
the statesmen of that day as insufficient to protect the
colored race from certain laws which had been enacted in the
Southern States, imposing upon the colored race onerou:s:
disabilities and burdens, and curtailing their right: in the
pursuit of life, liberty and property to such an extent that
their freedom was of little value; and that tho Fourteenth
Amendment was devised to meet this exigency.

So, too, in the Civil Rights cases, 10% U.s, &, 04,
was said that the act of a mere individual, the owner o an
inn, a public convevance or place of amusement, rofusitng
accommcdations to colored people, cannot be justly reaorded
as imposing any badge of slavery or servitude upon the
applicant, but[543) only as involving an ordinary ¢ivi)
injury, properly cognizable by the laws of the State; and
presumably subject to redress by those laws until the
contrary appears. "It would be running the =slavery argument
into the ground," said Mr. Justice Bradley, "to make 1t
apply to every act of discrimination which a porson may e
fit to make as to the guests he will entertain, or asz to the
people he will take into his coach or cab or car, or admit
to his concert or theatre, or deal with in other matter:: of
intercourse or business."

A statute which implies merely a legal distinction
between the white and colored races--a distinction which i
founded in the color of the two races, and which must always
exist so long as white men are distinguished from the ot heg
race by color has no tendency to destroy the legal equality
of the two races, or reestablish a state of involuntary
servitude. 1Indeed, we do not understand that the Thirteonth
Amendment is strenuously relied upon by the plaintiff in
error in this connection.

2. By the Fourteenth Amendment, all persons born or
naturalized in the United States, and subjrct to the
jurisdiction thereof, are made citizens of the United States
and of the State wherein they reside; and the States arc
forbidden from making or enforcing any law which shall
abridge the privileges or immunities of citizens of the
United States, or shall deprive any person of life, liberty
or property without due process of law, or deny to any
person within their jurisdiction the equal protection of the
laws.

The proper construction of this amendment was first
called to the attention of this court in the Slaughter - house
cases, 16 Wall. 36, which involved, however, not a question
of race, but one of exclusive privileges. The case did not
call for any expression of opinion as to the exact rights it
was intended to secure to the colored race, but it was said
qenerally that its main purpose was ta Establish the
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~f the United States and of the States, and to protect from
the hostile legislation of the States the privileges and
immunities of citizens of the United States, as
distinguished from those of citizens of the States.[544])

The object of the amendment was undoubtedly to enforce
the absolute equality of the two races before the law, but
in the nature of things 1t could not have been intended to
abolish distinctions based upon color, or to enforce social,
as distinguished from political equality, or a cormingling
of the two races upon terms unsatisfactory to either. Laws
permitting, and even requiring, their separation in places
where they are liable to be brought into contact deo not
necessarily imply the inferiority of either race to the
other, and have been generally, if not universally,
recognized as within the competency of the state
legislatures in the exercise of their police power. The
most common instance of this is connected with the
establishment of separate schools for white and colored
children, which has been held to be a valid exercise of the
legislative power even by courts of States where the
political rights of the colored race have been longest and
most earnestly enforced.

One of the earliest of these cases is that of Roberts
v. City of Boston, 5 Cush. 198; in which the Supreme
Judicial Court of Massachusetts held that the general school
committee of Boston had power to make provision for the
instruction of colored children in separate schools
established exclusively for them, and to prohibit their
attendance upon the other schools. '"The great principle,"
said Chief Justice Shaw, p. 206, "advanced by the learned
and eloquent advocate for the plaintiff," (Mr. Charles
Sumner,) '"is, that by the constitution and laws of
Massachusetts, all persons without distinction of age or
sex, birth or color, origin or condition, are equal before
the law. . . . But, when this great principle comes to be
applied to the actual and various conditions of persons in
society, it will not warrant the assertion, that men and
women are legally clothed with the same civil and political
powers, and that children and adults are legally to have the
same functions and be subject to the same treatment; but
only that the rights of all, as they are settled and
regulated by law, are equally entitled to the paternal
consideration and protection of the law for their
maintenance and security." It was held that the powers ot
the committee extended to the establish[545]-ment of
separate schools for children of different ages, sexes and
colors, and that they might also establish special schools
for poor and neglected children, who have become too old to
attend the primary school, and yet have not acquired the
rudiments of learning, to enable them to enter the ordinary
schools. Similar laws have been enacted by Congress under
its general power of legislation over the District of



Columbia, Rev. Stat. D.C. &% JS81, D8, o83, 510, 19, 45
well as by the legislatuiss of many ot tho tatoes, and have
been generally, i1f not unitormiy, sustained by the courta,
State v, McCann, 21 Ohio St, '98; [ehew v Brogmmel!, 10 tUW.
Rep. 765; Ward v. Flood, 48 California, 6 Bertonriean v,
School Directors, 3 Woods, 1770 Peoopls ve Callaogher, D8 NLY.
438; Cory v. Carter, 48 Indiana, 3327 Dawsoyr v, oo, 83
Kentucky, 49.

Laws forbidding the intermarriage of the two roces poay
be said in a technical sense to mtertere with the trecdom
¢t contract, and yet have been universally recoanized as
within the police power of the State.  State v, Gibeiow,  so
Indiana, 389.

The distinction between laws intoertering with the
political equality of the negro and those requiting the
separation of the two races in schools, theatres and o lway
carriages has been frequently drawn by this court.  Thus on
Strauder v. West Virginia, 100 1.8, 303, it wan held that o
law of West Virginia limiting to white male personss,
years of age and citizens of the State, the right to ot
upon juries, was a discrimination which 1mplicd a legal
inferiority in civil society, which lessencd the security o
the right of the colored race, and was a step toward
reducing them to a condition of servility. [Indeod, the
right of a colored man that, in the selection ot juron: teo
pass upon his life, liberty and property, there shall bee no
exclusion of his race, and no discrimination aqgainst them
because of color, has been asserted in a numbor of coesens,
Virginia v. Rives, 100 U.S. 313; Neal v. Dolaware, 103 11,0,
370; Bush v. Kentucky, 107 U.S. 110; Gibson v. Mississipy,
162 U.S. 565. So, where the laws of a particular locality
or the charter of a particular railway corporation ha:s
provided that no person shall be excluded from the car: on
account of[546] color, we have held that this meant that
persons of color should travel in the same car as white
ones, and that the enactment was not satisfied by tLhe
company's providing cars assigned exclusively to people oof
color, though they were as good as those which they aisignesd
exclusively to white persons. FRailroad Company v. Brown, 17
Wall. 445.

Upon the other hand, where a statute of Louiziand
required those engaged in the transportation of passengers
among the States to give to all persons travelling withir,
that State, upon vessels employed in that business, ol
rights and privileges in all parts of the vessel, without
distinction on account of race or color, and subjeccted t« an
action for damages the owner of such a vessel, who excluded
colored passengers on account of their color from the cabin
set aside by him for the use of whites, it was held to he so
far as it applied to interstate commerce, unconstituticonal
and void. Hall v, De Cuir, 95 U.S. 485. The court in this
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case, however, expressly disclaimed that it had anything
whateve: to do with the statute as a regulation of internal
commerce:, or affecting anything else than commerce among the
States.

In the Civil Rights case, 109 U.S. 3, it was held that
an act of Congress, entitling all persons within the
jurisdiction of the United States to the full and equal
enjoyment of the accommodations, advantages, facilities and
privileges of inns, public conveyances, on land or water,
theatres and other places of public amusement, and made
applicable to citizens of every race and color, regardless
of any previous condition of servitude, was unconstitutional
and void, upon the ground that the Fourteenth Amendment was
prohibitory upon the States only, and the legislation
anthorized to be adopted by Congress for enforcing it was
not direct legislation on matters respecting which the
States were prohibited from making or enforcing certain
laws, or doing certain acts, but was corrective legislation,
such as might be necessary or proper for counteracting and
redressing the effect of such laws or acts. 1In delivering
the opinion of the court Mr. Justice Bradley observed that
the Fourteenth Amendment "does not invest Congress with
power to legislate upon subjects that are within the[547]
domain of - ate legislation; but to provide modes of relief
against state legislation, or state action, of the kind
referred to. It does not authorize Congress to create a
code of municipal law for the regulation of private rights;
but to provide modes of redress against the operation of
state laws, and the action of state officers, executive or
judicial, when these are subversive of the fundamental
rights specified in the amendment. Positive rights and
privileges are undoubtedly secured by the Fourteenth
Amendment; but they are secured by way of prohibition
against state laws and state proceedings affecting those
rights and privileges, and by power given to Congress to
legislate for the purpose of carrying such prohibition into
effect; and such legislation must necessarily be predicated
upon such supposed state laws or state proceedings, and be
directed to the correction of their operation and effect."

Much nearer, and, indeed, almost directly in point, is
the case of the Louisville, New Orleans &c. Railway v.
Mississippi, 133 U.S. 587, therein the railway company was
indicted for a violation Qf a statute of Mississippi,
enacting that all railroads carrying passengers should
provide equal, but separate, accommodations for the white
and colored races, by providing two or more passenger cars
for each passenger train, or by dividing the passenger cars
by a partition so as to secure separate accommodations.
The case was presented in a different aspect from the one
under consideration, inasmuch as it was an indictment
against the railway company for failing to provide the
separate accommodations, but the question considered was the
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constitutionality of the law. In that case, the Supreme
Court of Mississippi, 66 Mississippi, 662, had hel'd that the
statute applied solely to commerce within the State, and,

highest court, was accepted as conclusive. "If it be o
matter," said the court, p. 591, "respecting commerce wholly
within a State, and not interfering with commerce botween
the States, then, obviously, there is no violation of the
commerce clause of the Federal Constitution. . . . No
question arises under this section, as to the power of the
State to separate in different compartments interstate
pas(548) -sengers, or affect, in any manner, the privileges
and rights of such passengers. All that we can consider 15,
whether the State has the power to require that railroad
trains within her limits shall have separate accommodat ions
for the two races; that affecting only commerce within the
State is no invasion of the power given to Congress by the
commerce clause."

A like course of reasoning applies to the casce undet
consideration, since the Supreme Court of Louisiana in the
case of the State ex rel. Abbott v. Hicks, Judge, et al., 44
La. Ann. 770, held that the statute in question did not
apply to interstate passengers, but was confined in its
application to passengers travelling exclusively within the
borders of the State. The case was decided largely upon the
authority of Railway Co. v. State, 66 Mississippi, 662, and
affirmed by this court in 133 U.S. 587. In the prescent case
no question of interference with interstate commerce can
possibly arise, since the East Louisiana Railway appears Lo
have been purely a local line, with both its termini within
the State of Louisiana. Similar statutes for the separation
of the two races upon public conveyances were held to be
constitutional in West Chester &c. Railroad v. Miles, 55
Penn. St. 209; Day v. Owen, 5 Michigan, 520; Chicago é&c.
Railway v. Williams, 55 Illinois, '85; Chesapeake &c.
Railroad v. wWells, 85 Tennessee, 613; Memphis &c. Railroad
v. Benson, 85 Tennessee, 627; The Sue, 22 Fed. Rep. 8413;
Logwood v. Memphis &c. Railroad, 23 Fed. Rep. 318; McGuinn
v. Forbes, 37 Fed. Rep. 639; People v. King, 18 N.E. Rep,.
245; Houck v. South Pac. Railway, 38 Fed. Rep. 226; Heard v.
Georgia Railroad Co., 3 Int. Com. Com'n, 111; S.C., 1 1lbid.
428,

While we think the enforced separation of the races, as
applied to the internal commerce of the State, neither
abridges the privileges or immunities of the colored man,
deprives him of his property without due process of law, nor
denies him the equal protection of the laws, within the
meaning of the Fourteenth Amendment, we are not prepared to
say that the conductor, in assigning passengers to the
coaches according to their race, does not act at his peril,
or that the provision of the second section of the act, that
denies to the passenger compensa[549)-tion in damages for a
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reefusal to receive him 1nto the cocach in which he properly
belongas, 1s a valid exercise of the legislative power.
Indeaed, we understand it to be conceded by the State's
attorney, that such part of the act as exempts from
liability the railway company and its officers is
unconstaitutional. The power to assign to a particular cocach
obviously implies the power to determine to which race the
passenger belongs, as well as the power to determine who,
under the laws of the particular State, is to be deemed a
white, and who a colored person. This question, though
indicated in the brief of the plaintiff in error, does not
properly arise upon the record in this case, since the only
issue made is as to the unconstitutionality of the act, so
far as it requires the railway to provide separate
accommodations, and the conductor to assign passengers
according to their race.

It is claimed by the plaintiff in error that, in any
mixed community, the reputation of belonging to the dominant
race, in this instance the white race, is property, in the
same sense that a right of action, or of inheritance, is
property. Conceding this to be so, for the purposes of this
case, we are unable to see how this statute deprives him of,
or in any way affects his right to, such property. If he be
a white man and assigned to a colored coach, he may have his
action for damages against the company for being deprived of
his so called property. Upon the other hand, if he be a
colored man and be so assigned, he has been deprived of no
property, since he is not lawfully entitled to the
reputation ¢f being a white man.

In this connection, it is also suggested by the learned
counsel for the plaintiff in error that the same argument
that will Justify the state leglslature 1n requirlng

races will also authorize them to requ;re separate cars to
be prﬁv1d€§ for people whose hair is Gf a certain calcr, or

to enact laws requ1r1nq calared pecple to walk upan one side
of the street, and white people upon the other, or requiring
white men's houses to be painted white, and colored men's
black, or their vehicles or business signs to be of
different colors, upon the theory that one side[550] of the
street is as g@éd as the other, or that a house or vehicle
gf one cclar is as good as ~one Qf another colcr. The rEply

be reascnable. and extenﬂ only to such laws as are enacted
in good faith for the promotion for the public good, and not
for the annoyance or oppression of a particular class. Thus
in Yick Wo v. Hopkins, 118 U.S. 356, it was held by this
court that a municipal ordinance of the city of San
Francisco, to regulate the carrying on of public laundries
within the limits of the municipality, violated the
provisions of the Constitution of the United States, if it
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conferred upon the aunicipal authorities arbitrary power, at
their own will, and without regard to discretion, in the
legal sense of the term, to give or withhold consent as to
persons or places, without regard to the competency ot the
persons applying, or the propriety ot the places sclected
for the carrying on of the business. It was held to be a
covert attempt on the part of the municipality to make an
arbitrary and unjust discrimination against the Chine:se
race. While this was the case of a municipal ordinance, a
like principle has been held to apply to acts of a state
legislature passed in the exercise of the police power.,
Railroad Company v. Husen, 95 U.S, 465; Louisville &
Nashville Railroad v. Kentucky, 161 U.S. 677, and case:s
cited on p. 700; Daggett v. Hudson, 43 Ohio St. %48; Capen
v, Foster, 12 Pick. 485; State ex rel. Wood v. Baker, 8
Wisconsin, 71; Monroe v. Collins, 17 Ohio St. 665 Hulsoman
v. Rems, 41 Penn. St. 396; Orman v. Riley, 15 California,
48.

So far, then, as a conflict with the Fourteenth
Amendment is concerned, the case reduces itself to the
question whether the statute of Louisiana is a reasonable

regulation, and with respect to this there must necessarily
be a large discretion on the part of the legislature. In
determining the question of reasonableness it is at liberty

to act with reference to the established usages, customs and
traditions of the people, and with a view to the promotion
of their comfort, and the preservation of the public peace
and good order. Gauged by this standard, we cannot say that
a law which authorizes or even requires the separation of
the two races in public conveyances([551] is unreasonable, or
more obnoxious to the Fourteenth Amendment than the acts of
Congress requiring separate schools for colored children in
the District of Columbia, the constitutionality of which
does not seem to have been questioned, or the corresponding
acts of state legislatures.

We consider the underlying fallacy of the plaintiff's
argument to consist in the assumption that the enforced
separation of the two races stamps the colored race with a
badge of inferiority. If this be so, it is not by reason of
anything found in the act, but solely because the colored
race chooses to put that construction upon it. The arqgument
necessarily assumes that if, as has been more than once the
case, and is not unlikely to be so again, the colored race
should become the dominant power in the state legislature,
and should enact a law in precisely similar terms, it would
thereby relegate the white race to an inferior position. We
imagine that the white race, at least, would not acquiesce
in this assumption. The argument also assumes that social
prejudices may be overcome by legislaticn, and that equal
rights cannot be secured to the negro except by an enforced
commingling of the two races. We cannot accept this
proposition. If the two races are to meet upon terms of
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social equality, it must be the result of natural
affinities, a mutual appreciation of each other's merits and
a voluntary consent of individuals. As was said by the
Court of Appeals of New York in People v. Gallagher, 93 N.Y.
438, 448, "this end can neither be accomplished nor promoted
by laws which conflict with the general sentiment of the
community upon whom they are designed to operate. When the
government, therefore, has secured to each of its citizens
equal rights before the law and equal opportuni-ies for
improvement and progress, it has accomplished the end for
which it was organized and performed all of the functions
respecting social advantages with which it is endowed."
lLegislation is powerless to eradicate racial instincts or to
abolish distinctions based upon physical differences, and
the attempt to do so can only result in accentuating the
difficulties of the present situation. If the civil and
political rights of both races be equal one cannot be
interior to the other civilly([552] or politically. If one
race be inferior to the other socially, the Constitution of
the United States cannot put them upon the same plane.

It is true that the question of the proportion of
colored blood necessary to constitute a colored person, as
distinguished from a white person, is one upon which there
is a difference of opinion in the different States, some
holding that any visible admixture of black blood stamps the
person as belonging to the colored race, (State v. Chavers,
5 Jones, [N.C.] 1, p. 11); others that it depends upon the
preponderance of blood, (Gray v. State, 4 Ohio, 354; Monroe
v. Collins, 17 Ohio St. 665); and still others that the
predominance of white blood must only be in the proportion
of three fourths. (People v. Dean, 14 Michigan, 406; Jones
v. Commonwealth, 80 Virginia, 538.) But these are qQuestions
to be determined under the laws of each State and are not
properly put in issue in this case. Under the allegations
of his petition it may undoubtedly become a gquestion of
importance whether, under the laws of Louisi. na, the
petitioner belongs to the white or colored race.

The judgment of the court below is, therefore,
Affirmed.

MR. JUSTICE HARLAN dissenting.

By the Louisiana statute, the validity of which is here
involved, all railway companies (other than street railroad
companies) carrying passengers in that State are required to
have separate but equal accommodations for white and colored
persons, "by providing two or more passenger coaches for
each passenger train, or by dividing the passenger coaches
by a partition so as to secure separate accommodations."
Under this statute, no colored person is permitted to occupy
a seat in a coach assigned to white persons; nor any white
person, to occupy a seat in a coach assigned to colored
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persons. The managers of the railroad are not allowed to
exercise any discretion in the premises, but are requited to
assign each passenger to some coach or compat tment set apatd
for the exclusive use of his race. If a passonger 1msists
upon going into a coach or compartment not set apart ton
persons of his race,[553] he is subject to be tined, or to
be imprisoned in the parish jail. Penalties are prescribed
for the refusal or neglect of the officers, director:s,
conductnrs and employés (sic) of railroad companies to
comply with the provisions of the act.

Only "nurses attending children of the other race™ are
excepted from the operation of the statute. No oxceoption i
made of colored attendants travelling with adults. A whito
man is not permitted to have his colored scervant with him 1n
the same coach, even if his condition of health roequires the
constant, personal assistance of such servant. 1t a colorad
maid insists upon riding in the same coach with a white
woman whom she has been employed to serve, and who may need
her personal attention while travelling, she i:s subject to
be fined or imprisoned for such an exhibition of ze¢al in the
discharge of duty.

While there may be in Louisiana persons of different
races who are not citizens of the United States, the words
in the act, "white and colored races," necessarily include
all citizens of the United States of both races residing in
that State. So that we have before us a state cnactment
that compels, under penalties, the separation of the two
races in railroad passenger coaches, and makes it a crime
for a citizen of either race to enter a coach that has beeen
assigned to citizens of the other race.

Thus the State regulates the use of a public highway by
citizens of the United States solely upon the basis of race,

However apparent the injustice of such legislation may
be, we have only to consider whether it is consistent with
the Constitution of the United States,

That a railroad is a public highway, and that the
corporation which owns or operates it is in the exercise of
public functions, is not, at this day, to be disputed. Mr.
Justice Nelson, speaking for this court in New Jersey Steam
Navigation Co. v. Merchants' Bank, 6 How. 344, 382, said
that a common carrier was in the exercise "of a sort of
public office, and has public duties to perform, from which
he should not be permitted to exonerate himself without the
assent of the parties concerned." Mr. Justice Strong,
delivering the judgment of[554]) this court in Olcott v. The
Supervisors, 16 Wall. 678, 694, said: "That railroads,
though constructed by private corporations and owned by
them, are public highways, has been the doctrine of nearly
all the courts ever since such conveniences for passage and
transportation have had any existence. Very early the
question arose whether a State's right of eminent domain
could be exercised by a private corporation created for the
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purpose of constructing a railroad. Clearly 1t could not,
unless taking land for such a purpose by such an agency is
_aklnq land for public use. The right of eminent domain
nowhere justifies taking property for a private use. Yet it
15 a doctrine universally accepted that a state legislature
may authorize a private corporation to take land for the
construction of such a road, making compensation to the
owner, What else does this doctrine mean if not that
building a railroad, though it be built by a private
corporation, is an act done for a public use?" So, in
Township of Pine Grove v. Talcott, 19 Wall. 666, 676:
"Though the corporation [a railroad company] was private,
its work was public, as much so as if it were to be
constructed by the State.' So, in Inhabitants of Worcester
v. Western Railroad Corporation, 4 Met. 564: 'The
establishment of that great thoroughfare is regarded as a
public work, established by public authority, intended for
the public use and benefit, the use of which is secured to
the whole community, and constitutes, therefore, like a
canal, turnpike or highway, a public easement." It is true
that the real and personal property, necessary to the
eqtabiishment aﬁa manaqement of thé rallraad. 15 vested in

in respect of civil rlghts, common to all citizens, the
Constitution of the United States does not, I think, permit
any public authority to know the race of those entitled to
be prctected in the enjayment of such rlghts. Every true

when the rights of others, his equals before the 1aw, are
not to be affected, it is his privilege to express such
pride and to take such action based upon it as to him seems
proper. Eut I deny that any 1eq1slat1ve bcdy or judlclal

the civil rights of those citlzens are lnvolved. Indeed,
such legislation, as that here in question, is inconsistent
ngt only with that equallty Qf rights which pertains to

l;berty enjayed by evety one within the United States.
The Thirteenth Amendment does not pe:mlt the

;nherlng in f;eadem. "It not iny struck down the
institution of slavery as previously existing in the United
States, but it prevents the imposition of any burdens or
disabilities that constitute badges of slavery or servitude.
It decreed universal civil freedom in this country. This
court has so adjudged. But that amendment having been found
inadequate to the protection of the rights of those who had
been in slavery, it was followed by the Fourteenth
Amendment, which added greatly to the dignity and glory of
American citizenship, and to the security of personal
liberty, by declaring that "all persons born or naturalized
in the United States, and subject to the jurisdiction
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thereof, are citizens of the United States and ot the sState
wherein they reside,'" and that "no State shall make Ot
enforce any law which shall abridge the privileges on
immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty or property
without due process of law, nor deny to any person within
its jurisdiction the equal protection of the laws.' These
two amendments, if enforced according to their true intent
and meaning, will protect all the civil rights that pertain

to freedom and citizenship. Finally, and to the end that no
citizen should be denied, on account of his race, the
privilege of participating in the political control ot hi:s

country, it was declared by the Fifteenth Amendment that

"the right of citizens of the United States to vote :hall
not be denied or abridged by the United States or by any

State on account of race, color or previous condition ot

servitude."

These notable additions to the fundamental law wore
welcomed by the friends of liberty throughout the world.
They removed the race line from our governmental systoem:s,
They had, as this court has said, a common purpose, namely,
to secure '"to a race recently emancipated, a race that
through[556] many generations have been held in slavery, all
the civil rights that the superior race enjoy." They
declared, in legal effect, this court has further said,
“that the law in the States shall be the same for the black
as for the white; that all persons, whether colored or
white, shall stand equal before the laws of the States, and,
in regard to the colored race, for whose protection the
amendment was primarily designed, that no discrimination
shall be made against them by law because of their color.
We also said: '"The words of the amendment, it is true, are
prohibitory, but they contain a necessary implication of a
positive immunity, or right, most valuable to the coloread
race--the right to exemption from unfriendly legislation
against them distinctively as colored--exemption from legal
discriminations, implying inferiority in civil society,
lessening the security of their enjoyment of the rights
which others enjoy, and discriminations which are steps
towards reducing them to the condition of a subject race.”
It was, consequently, adjudged that a state law that
excluded citizens of the colored race from juries, because
of their race and however well qualified in other respects
to discharge the duties of jurymen, was repugnant to the
Fourteenth Amendment. Strauder v. West Virginia, 100 U.S.
303, 306, 307; Virginia v. Rives; 100 U.S. 313; Ex parte
Virginia, 100 U.S. 339; Neal v. Delaware, 103 U.S. 370, 386;
Bush v. Kentucky, 107 U.S. 110, 116. At the present term,
referring to the previous adjudications, this court declared
that "underlying all of those decisions is the principle
that the Constitution of the United States, in its present
form, forbids, so far as civil and political rights are

”
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concerned, discrimination by the General Government or the
States against any citizen because of his race. All
citizens are equal before the law." Gibson v. Mississippi,
162 U,.5. 565,

The decisions referred to show the scope of the recent
amendments of the Constitution. They also show that it is
not within the power of a State to prohibit colored
citizens, because of their race, from participating as
jurors in the administration of justice.

It was said in argument that the statute of Louisiana
does[557] not discriminate against either race, but
prescribes a rule applicable alike to white and cniored
citizens. But this argument does not meet the difficulty.

1in the purpose, not so much to exclude white persons from
railroad cars occupied by blacks, as to exclude colored
people from coaches occupied by or assigned to white
persons. Railroad corporations of Louisiana did not make
discrimination amecng whites in the matter of accommodation
for travellers. The thing to accomplish was, under the
guise of giving equal accommodation for whites and blacks,
to compel the latter to keep to themselves while travelling
in railroad passenger coaches. No one would be so wanting
in candor as to assert the contrary. The fundamental
objection, therefore, to the statute is that it interferes
with the personal freedom of citizens. “Personal liberty,"
it has been well said, '"consists in the power of locomotion,
of changing situation, or removing one's person to
whatsoever places one's own inclination may direct, without
imprisonment or restraint, unless by due course of law." 1
Bl. Com. *134. If a white man and a black man choose to
occupy the same public conveyance on a public highway, it is
their right to do so, and no government, proceeding alone on
grounds of race, can prevent it without infringing the
personal liberty of each.

It is one thing for railroad carriers to furnish, or to
be required by law to furnish, equal accommodations for all
whom they are under a legal duty to carry. It is quite
another thing for government to forbid citizens of the white
and black races from travelling in the same public
conveyance, and to punish officers of railroad companies for
permitting persons of the two races to occupy the same
passenger coach. If a State can prescribe, as a rule of
civil conduct, that whites and blacks shall not travel as
passengers in the same railroad coach, why may it not so

to compel white citizens to keep on one side of a street and
black citizens to keep on the other? Why may it not, upon
like grounds, punish whites and blacks who ride together in
street cars or in open vehicles on a public road(558] or
street? Why may it not require sheriffs to assign whites to
one side of a courtroom and blacks to the other? And why
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may it not also prohibit the commingling of the two races 1n
the galleries of legislative halls or in public asscmblages
convened for the consideration of the political questions ot
the day? Further, if this statute of Louisiana i
consistent with the personal liberty of citizens, why may
not the State require the separation in railroad coaches ot
native and naturalized citizens of the United States, or ot
Protestants and Roman Catholics?

The answer given at the argument to these questions was
that regulations of the kind they suggest would be
unreasonable, and could not, therefore, stand before the
law. 1Is it meant that the determination of questions ot
legislative power depends upon the inquiry whether the
statute whose validity is questioned is, in the judament of
the courts, a reasonable one, taking all the circumstancoes
into consideration? A statute may be unreasonable merely
because a sound public policy forbade its enactment. Hut |
do not understand that the courts have anything to do with
the policy or expediency of legislation. A statute may be
valid, and yet, upon grounds of public policy, may well be
characterized as unreasonable. Mr. Sedgwick correctly
states the rule when he says that the legislative intention
being clearly ascertained, "the courts have no other duty to
perform than to execute the legislative will, without uny
regard to their views as to the wisdom or justice of the
particular enactment.'" Stat. & Const. Constr. 324. Therc
is a dangerous tendency in these latter days to enlarge the
functions of the courts, by means of judicial interference
with the will of the people as expressed by the legislature.
Our institutions have the distinguishing characteristic that
the three departments of government are coordinate and
separate. Each must keep within the limit. defined by the
Constitution. And the courts best discharge their duty by
executing the will of the law-making power, constitutionally
expressed, leaving the results of legislation to be dealt
with by the people through their representatives. Statutes
must always have a reasonable construction. Sometimes they
are to be construed strictly; sometimes, liberally, in order
to carry out the legisla[559)-tive will. But however
construed, the intent of the legislature is to be respected,
if the particular statute in question is valid, although the
courts, looking at the public interests, may conceive the
statute to be both unreasonable and impolitic. If the power
exists to enact a statute, that ends the matter so far as
the courts are concerned. The adjudged cases in which
statutes have been held to be void, because unreasonable,
are those in which the means employed by the legislature
were not at all germane to the end to which the legislature
was competent.

The white race deems itself to be the dominant race in
this country. And so it is, in prestige, in achievements,
in education, in wealth and in power. So, I doubt not, it
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will continue to be for all time, if it remains true to its
great heritage and holds fast to the principles of
constitutional liberty. But in view of the Constitution, in
the eye of the law, there is in this country no superior,
dominant, ruling class of citizens. There is no caste here.
Our Constitution is color-blind, and neither knows nor
tolerates classes among citizens. In respect of civil
rights, all citizens are equal before the law, The humblest
is the peer of the most powerful. The law regards man as
man, and takes no account of his surroundings or of his
color when his civil rights as guaranteed by the supreme law
of the land are involved. It is, therefore, to be regretted
that this high tribunal, the final expositor of the
fundamental law of the land, has reached the conclusion that
it is competent for a State to regulate the enjoyment by
citizens of their civil rights solely upon the basis of
race,

In my opinion, the judgment this day rendered will, in
time, prove to be quite as perniciocus as the decision made
by this tribunal in the Dred Scott case. It was adjudged in
that case that the descendants of Africans who were imported
into this country and scld as slaves were not included nor
intended to be included under the word "citizens" in the
Constitution, and could not claim any of the rights and
privileges which that instrument provided for and secured to
citizens of the Uniced States; that at the time of the
adoption of the Constitution they were "considered as a
subordinate and inferior class of beings, who had been
subjugated by the dominant [560] race and, whether
emancipated or not, yet remained subject to their authority,
and had no rights or privileges but such as those who held
the power and the government choose to grant them." 19 How.
393, 404. The recent amendments of the Constitution, it was
supposed, had eradicated these principles from our
institutions. But it seems that we have yet, in some of the
States, a dominant race--a superior class of citizens, which
assumes to regulate the enjoyment of civil rights, common to
all citizens, upon the basis of race. The present decision,
it may well be apprehended, will not only stimulate
aggressions, more or less brutal and irritating, upon the
admitted rights of colored citizens, but will encourage the
belief that it is possible, by means of State enactments, to
defeat the beneficent purposes which the people of the
United States had in view when they adopted the recent
amendments of the Constitution, by one of which the blacks
of this country were made citizens of the United States and
of the States in which they respectively reside, and whose
privileges and immunities, as citizens, the States are
forbidden to abridge. Sixty millions of whites are in no
danger from the presence here of eight millions of blacks.
The destinies of the two races, in this country, are
indissolubly linked together., and the interests of both
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require that the common government of all shall not permit
the seeds of race hate to be planted under the sanction ot
law. What can more certainly arouse race hate, what moro
certainly create and perpetuate a feeling of distrust
between these races, than state enactments, which, in tact,
proceed on the ground that colored citizens are so 1nferion
and degraded that they cannot be allowed to =it in public
coaches occupied by white citizens? That, as all will
admit, is the real meaning of such legislation as was
enacted in Louisiana.

The sure guarantee of the peace and seccurity of cach
race is the clear, distinct, unconditional recognition by
our governments, National and State, of every right that
inheres in civil freedom, and of the equality before the law
of all citizens of the United States without regard to 1ace,
State enactments, regulating the enjoyment of civil right:,
upon the basis of race, and cunningly devised to defeat
legitimate results of the[561] war, under the pretence of
recognizing equality of rights, can have no other result
than to render permanent peace impossible, and to keep alive
a conflict of races, the continuance of which must do harm
ta all concerned Thls questién is not met by thn

whzte and black races in this country That argumﬁnt it it
can be properly regarded as one, is scarcely worthy of
consideration; for social equality no more exists between
two races when travelling in a passenger coach or a public
highway than when members of the same races sit by each
other in a street car or in the jury box, or stand or sit
with each other in a political assembly, or when they use in
common the streets of a city or town, or when they are in
the same room for the purpose of having their names placed
on the registry of voters, or when they approach the ballot
box in order to exercise the high privilege of voting.

There is a race so different from our own that we do
not permit those belonging to it to become citizens of the
United States. Persons belonging to it are, with few
exceptions, absolutely excluded from our country. I allude
to the Chinese race. But by the statute in guestion, a
Chinaman can ride in the same passenger coach with white
citizens of the United States, while citizens of the black
race in Louisiana, many of whom, perhaps, risked their lives
for the preservation of the Union, who are entitled, by law,
to participate in the political control of the State and
nation, who are not excluded, by law or by reason of their
race, from public stations of any kind, and who have all the
legal rights that belong to white citizens, are yet declared
to be c¢riminals, liable to imprisonment, if they ride in a
public coach occupled by citizens of the white race. It is
scarcely just to say that a colored citizen should not
object to occupying a public coach assigned to his own race.
He does not object, nor, perhaps, would he object to
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separate coaches for his race, if his rights under the law
were recognized. But he objects, and ought never to cease
objecting to the proposition, that citizens of the white and
black races can be adjudged criminals because they sit, or
claim the right to sit, in the same public coach on a public
highway. [562]

The arbitrary separation of citizens, on the basis of
race, while they are on a public highway, is a badge of
servitude wholly inconsistent with the civil freedom and the
equality before the law established by the Constitution. It
cannot be justified upon any legal grounds.

If evils will result from the commingling of the two
races upon public highways established for the benefit of
all, they will be infinitely less than those that will
surely come from state legislation regulating the enjoyment
of civil rights upon the basis of race. We boast of the
freedom enjoyed by our people above all other peoples. But
it is difficult to reconcile that boast with a state of the
law which, practically, puts the brand of servitude and
degradation upon a large class of our fellow citizens, our
equals before the law. The thin disguise of "equal"
accommodations for passengers in railroad coaches will not
mislead any one, nor atone for the wrorg this day done.

The result of the whole matter is, that while this
court has frequently adjudged, and at the present term has
recognized the doctrine, that a State cannot, consistently
with the Constitution of the United States, prevent white
and black citizens, having the required qualifications for
jury service, from sitting in the same jury box, it is now
solemnly held that a State may prohibit white and black
citizens from sitting in the same passenger coach on a
public highway, or may require that they be separated by a
"partition," when in the same passenger coach. May it not
now be reasonably expected that astute men of the dominant
race, who affect to be disturbed at the possibility that the
integrity of the white race may be corrupted, or that its
supremacy will be imperilled, by contact on public highways
with black people, will endeavor to procure statutes
requiring white and black jurors to be separated in the jury
box by a "partition," and that, upon retiring from the court
room to consult as to their verdict, such partition, if it
be a moveable one, shall be taken to their consultation
room, and set up in such way as to prevent black jurors from
coming too close to their brother jurors of the white race.
If the "partition" used in the court room happens to be
stationary, provision could be made for screens with
openings through([563] which jurors of the two races could
confer as to their verdict without coming into personal
contact with each other. I cannot see but that, according
to the principles this day announced, such state
legislation, although conceived in hostility to, and enacted
for the purpose of humiliating citizens of the United States
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of a particular race, wculd be held to be consistent with
the Constitution.

I do not deem it necessary to review the decisions ot
state courts to which reference was made in aragument,  Some,
and the most important, of them are wholly inapplicable,
because rendered prior to the adoption of the last
amendments of the Constitution, when colored pecple had very
few rights which the dominant race felt obliged to respect,
Others were made at a time when public opinicn, in many
localities,; was dominated by the institution ¢t slavoeiry;
when it would not have been safe to do justice to the black
man; and when, so far as the rights of blacks were
concerned, race prejudice was, practically, the suptreme aw
of the land. Those decisions cannot be guides in the ora
introduced by the recent amendments of the supreme law,
which established universal civil freedom, gave citivonship
to all born or naturalized in the United States and residing
here, obliterated the race line from our systems of
governments, National and State, and placed our free
institutions upon the broad and sure foundation of the
equality of all men before the law.

I am of opinion that the statute of Louisiana is
inconsistent with the personal liberty of citizens, white
and black, in that State, and hostile to both the spirit and
letter of the Constitution of the United States. If laws of
like character should be enacted in the several State:s of
the Union, the effect would be in the highest degree
mischievous. Slavery, as an institution tolerated by law
would, it is true, have disappeared from our country, bhut
there would remain a power in the States, by sinisten
legislation, to interfere with the full enjoyment of th.
blessings of freedom; to regulate civil rights, commnon to
all citizens, upon the basis of race; and to place in a
condition of legal inferiority a large body of American
citizens, now constituting a part of the political community
called the[564) People of the United States, for whom, and
by whom through representatives, our government is
administered. Such a system is inconsistent with the
guarantee given by the Constitution to each State of a
republican form of government, and may be stricken down by
Congressional action, or by the courts in the discharqge of
their solemn duty to maintain the supreme law of the land,
anything in the Constitution or laws of any State to the
contrary notwithstanding.

For the reasons stated, I am constrained to withhold my
assent from the opinion and judgment of the majority.

MR, JUSTICE BREWER did not hear the argument or
participate in the decision of this case.



