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ABSTRACT

I . ‘ | : co o
| Much of what has been written on the'Subject of negotiated

t
¥

j"t1ce has been 1ega11stTc in nature and restr1cted to the
’ boundar1es of the ro]e of the prosecutor. This study is aimed

S _atlextend1ngetheseﬁbgundﬁtlgé_énd“EIQYJQJDS_éebrOAder view of the

structure of negotiatiuns and the processﬁof'exchange
Th1s exploration of the dynam1cs of the negot1at1on process,

.

has ‘1cused upon - the percept1ons of the one actor who 1s involved

'in the process:from the' time that a cr)me is comnntted‘thtondh the
_fina].disposit%onlof.the case -- the offendemg In many respects,
the.view qQf the offender is'not uni&he; -his vien is logically
cons1stent w1th what we a1ready kndw about the cr1m1na1 Just1ce
system and the negot1atwon prooess At the same time, the offender S
view of this process is at cons1derab1e variance ‘with that reflected

in the pub11c1y espoused official mora]wtv

Emerging from this study is a view 6f the system of

negotiated justice in which the re]ative power and needs of offenders
and off1c1a1s determ1ne the nature of the exchange transact1on
Such a system is the antithesis of a system of cr1m1na1 3ust1ce '
which conforms to a due process model. The offender who is
crimiha]]y sophistieated and who possesseS-the knowledge and ski]]s,
requ1red to take advantage of the possibilities for man1pu1at1on
which ex1st in the.system is most” Tikely to get the best dea1

- Deals involving the kickback of stolen property or materiel

used in the commission of criminal acts may result in significant
» ‘ . . & e

iv
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concess1ons to offenders while furthering the ach1evement of the
]eg1t1mate goa]s ‘of crime prevent1on and contro] However, the
benefits obtained by officials are sohet1mes more apparent than

real., Taken to its 1og1ca1 conc]us1on, the p0551b111ty of making

R

such a deal may. actually encourage cr1me as offenders commit

-~

criminal acts to scquiré the mteriel needed.to bolster their’
‘bargaining_poéitions. | | S
‘ Information is the lifeblood of any po]ice‘department.
0f fenders who can supply the poiice with information may be able -
| to obtain worthwhile concessions‘from the authorities. However,
most offenders perceive the costs -- hoth mental and physiea]v--
of acting as an fnformer ae outwejghing whatever benefits they
might accrue. | | - |
- A deal in mhich the focus is a plea of guilty in exchange .
for concessions is the focus of most.literature on negotiated
justice. Such deals are designeduto increase bureaucratic
efficiency in'apoearancé or in actoality. While common, they are
of questionable benefit to most offenders | T .
Not all negot1ated p]eas 1nvo1ve a voluntary exchange
transaction. . There are some s1tuat1ons in which the d1scret1onary
Jo authority of off1c1a1s may be used‘:z induce a def ndant to. p]ead

.
v, r -

guilty. Her®in 11es the. greatest danger of the system in that an./xw

1

1nnocent defendant may be 1nduced to plead gu11ty : . s;_‘-°"

. Whatever the specific outcome'of a negotiated settlement;

there is one constant: a decrease ir the offender's perception of
the 1egit1macy of\the\jystem of criminal justice.

,l$\§
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e . CHAPTER ONE

ON MAKING A DEAL: o -
& ' | |

-which have been designed to protect what~we‘deem to be tﬁe rigntsw

e

e e WHATWEKNOW e

And then, after several encounters with: the po11ce,'
it finally hit me: the Criminal Code is irrelevant --
it"s all_ just a game we play. They [the police] get
me in and we soon forget about charges and talk about |
a deal -- charges we can talk about later. You see, .
I've got something they want whethe* it be information,
stolen propgrty, crimes I can clear for them (whether
"1 actually committed them is 1rre1evant) or whatever,
and they have some things I want such as bail and the
least amount of time.. . For example; at one point

in time in ' I was making more "nitro" to kick-
back to the police for dea]s ‘than 1 was ever using
myself,

” ~= Andnymous - -

A. Introduction ﬁ":

The‘deve1opment.of institntions.Charged with the adminis-

tration of criminal justice in democratic societies has been ‘char-

‘acterized by increasing bureaucratization, comp1exity, and uncer-

&

'tainty Uncerta1nty in the process of obta1n1ng the convwct1on

of those who have been charged with a cr1m1na1 offence 1s, in

“large measure, the outcome of the cneatﬂOn of procedural rules

of individuals who 1ive in a free societ . These procedural rules

7

RE
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and safeguards which add so much uncertainty to the process of e
screenihg individuals who are hrought into the net of the criminal ,lfQ,

. | ) J b
justice systafare, in fact, of relatively recent origin. For

“example, -the criﬁina].justice system of some 200 years ago in

France and England has been charactérized as one in which r ¢

Crimes were i11 defined and both the Crown and judges
exercised arbitrary discretion to convict ex post facto
for acts not previously prohibited; procedural safe-
guards were nonexistent; no assistance of counsel was

_...allowed; po11ce would keep individuals in custody indef-
initely “on unknown charges and had the fqrther powers of
judgment and sentence; witnesses were secret]y examined;
and torture was employed to wrench confdssions from the
accused (Kittrie, 1971:19-20). -

While, in-terms of our social values, such a system is seen as

uﬁjust. it was nonetheless certain -- certain in the sense that

no procedural rules stood in the'way of a conviction. In contraSt,“
t-our contemporary quest for justice aed fair play for those chargedvr

with a cr1m1na] offence has meant uncerta1nty in the conv1ct1on

-l

prpcegs.
.:Thorﬁpso"n '(1967-159)‘ notes that

Uncerta%nty appears as the fundamenta] problem forl complex
orgainizations, and coping with uncertainty, as the essence
of the administrative process.

So jong as individuals or organizations are.in a situation of ® .

competing'goa1s and interests in which "wjnner-tEkes~a11", uncer-
tainty will persist, The adversarial systeh:Which is an important

feature of our system of criminal justice exemplifies such a
. . / . ) ¢

s1tuat1on

A means of avo1d1ng some of the uncertainty wh1ch char-

acter1zes a "w1nner takes- a]]" situation is %o resort to a

¢




_uncertainty _in,™¢civil_cases. ”Upat_§§out“§hequrgaining process in

compromise as a result ofvbargﬁining in which'eaéh baf%y achieves
some measure of what it aesireé. a]though neither party achieves

all }hat it desires. - According to Browne (1973:1), ". . . the
bargaining of one who has with one who waﬁts_is a basic fo;m of -~

interaction." Barggining and compromi;g have long been recog-.

\
\ »

"nized as the norm for achieveing a satisfactory (even if a some-

what less than desiredf‘solution to, and as a means of avoiding

the compromise of ‘criminal cases? Cressey (1968:6) that

_ Since about ninety percent of civil cases coming before
some courts are settled by agreement between the parties,
without a full trial of the jssues,*it is not surprising
that there is a tendency to settTe criminal cases by the
same procedure. o/ St
. N
While it is generally held to be a proper and acceptable

practice to reach compromises in order to settle civil cases, the
: .

propriety of such a practice in criminal cases has been questioned..

A gui]ty plea induced by 2 bargain occurs because the
S has structured the outcome so that the defendants

will ohoose not to go to trial. Plea bargaining 1is
inherently destructive of the values of the trial process,
for it is designed to prevent-trials. The practice
forfeits the benefits of formal, public adjudication; it
eliminates the protections for individuals provided by the
adversary system and substitutes administrative for judicial
- determinations of guilty; it removes the check on law
enforcement authorities afforded by exclusionary rules;
and it distorts sentencing decisions by introducing non-
correctional criteria (Comment, Harvard Law Review, 1970:

1397-98).

As the above indicates, compromising criminal cases in order to

. 1 ,
avoid an uncertain qUtcome at trial involves, at the very least,
a question of values. i

\Thé basis‘for the value conflict which results in the



_an_ideal which places the onus of proof upon the state while demand-

qﬁestioning of the pfopriety of negotiated justice in criminal cases
lies in the acceptance of either fhe Due Process tlodel or the Crime |
Control Model of the criminal process as out]ined_by Packer (1964 )
and 1968). Basically, phe Due‘Process Mode] of the criminé] justice
system is a tex{book model of the criminal process in which én
accused, from arrest to final disposition of his case,‘is afforded

all the procedural safeguards guaranteeing a fair trial. It is

ing that the state scrupulously protect all of the accused's rights.
In contrast, the Crime Control Model places primary emphasis upon

. . . . I3 " - .
certainty and bureaucratic efficiency. Justice by negotiation as

‘opposed to justicé by adjudication is central to such a model.

The pure Crime Control Model has very little use of many
conspicuous features of the:.adjudicative process, and

in real 1ife works out a number of ingentous ‘compromises
with them. . . . The focal device . . ..is the plea of
guilty; _Eprough its use, adjudicative fact-finding is
reduced £0 a minimum (Packer, 1968:162). i

As w€ shall observe in later Chapters, the contrast between adjudi-' :

cative fact-finding and justice by negotiation is, in the eyes of

some, the difference between the Qught and the Is of our systen of
criminal Jjustice. A

In recent years, increasing attention has been focused upon

A what_ﬁé@*been variously termed pTéa bargaining, plea negotiation,

- Justice by negotiation,-or "making a deal". These ter.s fply an

exchange of concessions and advantages between the state and t@e ﬁ

s

o~ .-

accused

. whereby the deferdant Yrades a plea of guilty for
a redugtion in charge, a promisw.of sentence leniency, or

— s




some other concession from full, maximum implementation
of the conviction and sentenc1ng authority of the court
(Newman. 1966:60-61).

The raison d'etre for such an'arrangemént is fairly obvious: R —

individuals who have conmitted criminal acts prefer that the sanctions
which are attached to theirvgredations be minimal and officials
~involved in the administration of justice prefer that cases be
disposed of as efficiently as~possib]e so as to prevent a serious

. backlog of cases. = o S

Although a fairly extens1ve 11terature has developed on
the topic, it is suggested that, in fact, very little is known about
.the dynam1cs of the processes 1nvo1ved in neqot1at1ng Just1ce This
prlmar11y is due to three factors 1) the 1ega11st1c nature of
most published Titerature on negotiated justice; 2) the restric-
tive context (in terms of offence and penalty Structﬁres) in

‘which a surprising1y small amount of descriptive and empirical

research has—BEEE“EoﬁdUcted“g?ven—the-numheanﬂjujjjﬂfgiwhich‘

TTTTTTT——

have been pub]ished on-the subject* and, 3) the attenuated bound-
ar1es of such research resu1t1ng from a primary focus on prosecu-
torial discretion rather than the full range of actions which might
be'viewed as falling under the umbrella of negotiated justice;

To say that most‘of the pub]ishedtTtterature on negotiated
Just1ce is 1ega11st1c in nature is not 1ntended to be construed as
a cr1t1c1sm per. se, 1t is s1mp1y 1ntended to call attention to the
hfact that Tittle research has been done on the actual dynam1cs of |
Just1ce by negot1at1on which wou1d be of 1nterest'to.soc1o1og1sts

or criminologists. ~Newman, who is probably the most oft cited



authority on the subject of negotiated justice, states:

It is fair to say that the major forms of nontrial
adjudication -- the guilty plea, the negotiated plea,
and summary acquital of certain guilty defendants by -

~ the trial judge -- together form one of the most impor-

tant processes ‘in day-by-day ‘criminal. justice admin-

jstration, and yet one that has been largely, neglected
in professional literature, by researchers, and by
lawmaking bodies (Newman, 1966:231). .

- 0f the wo k which . ines the process of negotiated justice,

of greatest\interwy <9 sociologists ig the research reported by :

Newman (1969, originally pubiished in 19563 " his Tater Work

[1966] which w 5'carrfed out f@k the American Bar Foundation is

y

primarily a 1eg$155tic study), Sudnow (1965), Biumberg (1967),

and, to a leéser éxteht, Grosman‘(1969) and §hin (1973). Mdét
other workéjon negotiated justice from a sociological pérspecfivé
must be considered secondary sources. That there is an exfensive;
'1itératurg’on,the jssue of negotiéted justice (see Biblioggzgﬁy)'
and a meager inpﬁt-ofvéctqa1 data;may we11‘indicate a real |
disparity'between what welbe]ievé'we‘know dnd'whaﬁuﬁé Eggy_in ‘
actuaJity, Mbét of the published-work to date has»been authorea
_?y“TégéT scho1ars.-‘This sérves to indfcate that the issue is not.

~ unimportant inéstch as that which is legal is tied éé"éué Qa]ues
(whether they"be éoﬁf]icting or consensual). |

.:.‘As-we shall see, the péna]ty and offence.s;ructure-of a

given jurisdiction is a crucial factor in undersfénding the
dyﬁamfcs ahd §6a1s involved in negotiated jhs#ice. Néwman;s;
ear]} research (1969) waéfcqrried ouﬁ in Wisconsin; his 1dter‘

L

research (Newman, 1966) reT%ed‘upon:the American'Bér Foundation's



“not unlike Chic Conwell's view of the "fix" in the 1930's:

data uhich were obtained in Wisconsin, Michigan, and Kansas;
Sudnaw's (1965)Presearch uas‘dqne in a.California public defender's
office; B1umberg's (1967), in an unidentified, major metropolitan
court~in the U. S 5 Grosman (1969) researched prosecutoriai )

d1scret1on in York County wh1ch encompasses a northern reg1on» .

-of the City of Toronto; and Shin (1973) relied upon court records

~ from the City of New York. The offence and pena]ty structures

Jkas we]] “as_the demands_wh1ch are made upon agents of the cr1m1na1

Just1ce systems- in these various Jur1sd1ct1ons are, in-many
1mportant‘respects, unique. For these reasons; caution must be
exercised in making any generalizations about the ‘general dynamics
of negot1at1ed Just1ce q1ven these data |

v

With the exception of the work of Shin (1973), which

:attempts to answer'the question of-whether-the offender who

" receives a sentence of incarceration as a result of a negotiated -

plea actually benefits in terms of -the amount of time actually
served, the available literature on'negotiated justice is largely-

reStricted to an ana]ysis of‘the use of prosecutorialvdiscretion,

nwLargelyuneg¥ected“ar6“thé“roTes“of”the ‘other off1c1aJs w1th

whom an offender or h1s counsel m1ght have contact in the course
of negotiating the outcome of a‘cr1m1na1 case. Dy restricting

the boundaries.of the study of negotiatedljustice in such-a way,

it'is 1likely that some, if not much, of what is viewed by the

~ offender as a "deal" is never examined. As will become apparents

«later, the.view of some offenders of the contemporary "deaJ” is

@
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In order to send a thief to thg\penitentia?y, it is _ .hw e
necessary to-have the co-operation of the victim,
witnesses, police, bailiffs, clewks, grand jury, jury,
prosecutor, judge, and perhaps others. A weak link. 1in
‘this chain can- practically always be found, and any of
. .the links can be broKen if you hav® pressure enough.
. . It is just a -question of . C . using your head
unt11 you find the right way (Sutherland, 1956:82-3).
"It is within the context of the foregoing that we shall
examine in greater detail somebof the current claims to knowledge
."about negotiated justice, the limitations of these claims, and:
" as ‘a response to these difficilties, presentfpn. expanded and”
complementary perspective on the dynamics and boundaries of

nontrial adjudication.

B. Negotiated Justice in an Organizational Context

Jhe existence of a system of neédtiatednJUStdcevcannot-

be-understood apart from the organﬁzatioha] context in which

the practice occurs. 0rgan1zat1ons may be viewed as ". . . complex

mixtures of both designed and respons1ve behav1our (Se]znick_

| ',1957'6) When we look at the organlzat1ons 1nvolved 1n the

adm1n1strat10n of cr1m1na1 justice, the prototype of the des1gned

component is found in Packer's (1,66)-Due'Process Mode] the

to accommodate the demands made upon the organ1zat1ons as a

result of the nature and requ1rements of the tasks for which they ?_

are given respons1b111ty : o : . i? e
There is no deny1ng that there are heavy: pressuresAp1aced

- on the police and the courts to dea1 w1th more cr1me and to |

~



_Corrections, 1969:21-30 and Erickson, 1966). HoweVer, when‘a

ment.

process more offenders that the organizations are properly equfpped
to handle if they are to operate in their ideal forms. There is no
evidence which'c]earTy-demonstrntes that the "crime problem" of this

age is any more serious than in past periods. In fact, there is

probably less serious crime now than in past decades -- it appears
‘that from the time.of recorded history each age has discovered an

unprecedented "crime wave" (see, for example, Canadian Committee on

concern over the amount of cr1me in a community is expressed, the

p011ce and the courts are p]aced in a position where they are

~

f expected to show.that'they are "doing sdmething" about it. J//’TT?
. Unfortunate]y, the ideals of cr1me control and prevent1on for the

po]1ce, and Just1ce for the courts, are d1ff1cu1t to measure. The
result is that tangible outcomes which ma be related to these
ideals are assessed -- such things as the number gf arrests which

-~

have been made,.fhejnumber of cases cleared, the "amount of stolen

-property necovered, the number of persons conVicted, etc. -- 50

~as to demonstiate~that the organizations are responding:;o the-

crime problem and actually doing. something about it.

A prob1em is that such avresponse may lead to goal disp]dce—g“v

)
4'(\:‘v

. bureaucracies become so engrossed in pursuing,
defending, reacting to, and, even, in creating immediate
problems that their objective is forgotten. This *tend-
ency to displace goals is acce]erated by the one value
dear to all.bureaucracies -- efficiency. Efficiency is
‘the be-all and end-all of bureaucratic organ1zat1ons
(Manning, 1971:169- 70) ' ‘

There is’]ittlefdoubt-that'negbtiated justice ié efficient:"

e

Sy s e

e



. . the guilty plea represents the most expedient
manner by which to dispose of the greatest number of
cases with the least administrative complication and
delay; thé formal tr1gl . . . consumes an unpred1ctab1e

‘ length of time with thé concomitant inconvenience to. :
’ prosecution witnesses, police officers, as well as- to
counsel and accused persons who are awatting the trial
. of their cases (Grosman, 1969:52). _

The situation that many offfc%a]s who are gharged with the‘admin-
istration of justice find themselves in i analogous to Bensman
and.Gerver's (1963) description of the use of the "tap" in a

”wértimé‘EinTéﬁejp1anttJ“They”found“that”when there is pressure-

I
(/Y
3%

the u1t1mate goal (produc1ng a safe, we11 constructed a1rp1ane)

may be 1gnored under the more 1mmed1ate pressure tb produce :;g ,

a1rp1ane w1th1n the requ1red time. When means

for efficiency. On one hand, such a- response fay be;seen as

"pos1t1ve deVTance “on the other, the response %ayﬁﬁe 1ncon-

sistent with the u1t1mate goa]s wh1ch the orgqg%zat1ons are

expected to serve. Qf\ |
A d1ff1cu1ty arises in. that what»ﬁs 1n1t1a11y perce1ved

as a short ferm exped1ent response to a press1ng prob]em may .

become, as Williams. (]960 372- Q6) has descrlhed 1t, an "1nst1t1on-

alized evasion of normat1ve patterns ' Such appears ta be the

case w1th negot1ated Just1ce.i Rather than h1re more personne1

to cope with a s1tuat1on where the work load has exceeded the’

' capac1ty of the organ1zat$on S resources, the deviant so]ut1on

becomes the norm with’ the Justlce system be1ng c]andest1ne1y

' restructured in hargpny with this. new norm. - ”

$~
S

10

-
-
-

.placed upon workers to demonstrate a high rate :f productivity, §5
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",
Both processes [the negot1ated plea and the acquittal of
the quilty as a matter of judicial discretion] are so

important and so comggil%dﬁmployed that the entire .
criminal justice syst@m tomes to depend upon a high rate
of guilty pleas and a“3ystematic diversion of certain
quilty defendants from correctional facilities. Pros-
ecutors' offices are staffed, court calendars planned,

and correctional facilities built in ant1c1pat1on of .
these practices (Newman, 1966: 4),

While this is a situation which has received,a fair amount ‘of

attention in recent years (cf. Enker, 1967), it should tome as

.

. no surprise qiven the Warnings of Justin Miller (1927) and Newman
Baker (1933) sope Four decades ago that such a situation was in -
the offing.

o

whiTe the pressure of a 1arge numbef of cases undoubtedly

\

has an 1mpact in terms of encouraging the cr1m1na1 Just1ce system

to resort to and to 1nst1tut1ona11ze the pract1ce of neaot1ated

‘ Just1ce, the organizations which make up the cr1m1na1 justice
.system d]so place p essure on 1nd1v1dua1s w1th1nfzhe organ1zat1ons
to resort to dev1anr\\}f not exped1ent, solut1ons " Blau (1955

202-3) found that North American bureaucracies, unlike those

"portrayed by Max Weber as ‘having a syste of h1erarch1ca1 contro]

.
»

permit junior off1c1a1s considerable- d1scret1on in d1scharg1ng

. their responsibilities Coup]e this with Thompson's (1967: 123)
assert1on that, "Where work Toads exceed capac1ty and the 1nd1v-
1dua1 has opt1ons, he is tempted to se]ect tasks ‘which . prom1se to
"enhance his scores on assessment criteria,"” then it 1s not
surpr1sing that 1nd1v1dua1s work1ng in the cr1m1na1 justice system

are 11ke1y to resort to exped1ent means in d1scharg1ngu eir

respons;b111t1es. Occupat1ona1 and career comm1tments and persona]

r”"’\-‘.n é‘
< .



drives may generate priorities within individuals which,'in turn,
exert additional pressures in the direction of a negotiatep

rather than an adﬁérsaria] solution to criminal cases. This is

-

consonant with a claim that

. + . aplea of quilty is a source of considerable
psychological satisfaction to many of the participants

~in law-enforcement agencies. To the police, it is'an
assurance that their suspicions were accurate. To the
prosecutor, it is another case expeditiously handled
(Chambliss and Siedman, . 1971:400).

where. an organ1zat1on "manufactures" 1nd1catd/s of effect1veness
which are somewhat divorced from its goals, uses these indicators_
’ -!b pub11c1y proclaim its effectiveness, then uses these same

indicators to evaluate the worth of its incumbents. When, in
A : , ' g e
evaluating the effectiveness of a prosecutor, we look at the

*

number of cases which he presented which. resulted in acquittals

rather than convictfons, ignoring whether the outcome'of the cases
furthered the ends of justice, such an'irony is present. (A similar
situation exists for the polige 1n respect to the1r concern with
c1earance rates. See Chapter Five.) While it is true that .

. . as a system of organization, bureaucracy can hope
to achieve efficiency only by allowing officials to
initiate their own means for solving specific problems
that interfere with their capacity to ach1eve productive

results- (Skolpick, 1966:237)[,] . .

A

this can also result in a negation of the very values which the

organizatjon was megnt to protect or eiemp]ify.

C. ' Negotiated Justice in a Legal Context

1. Intraduction: The existence and the preva]ence.of'the

v * . 4

There is a certain amount of ‘tragic irony in a ‘sijtuation

\

12 -

¥
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“existsTand wishto—gain some understanding of-the reasons-for-a- - -~

13

L ]

- practice of law enforcement officials negotiating with defendants

in order to diminish uncertainty and increase efficiency can be
}

seen as a response to pressure on the organizations'themse1ves.

It may also be seen as a responée to pressure placed upon indiv-
jduals within these organizations gi}en the organizational structure
and demands and the personal needs of the organization's-1ncumbents{

If we are to move beyond attempting to understand why the practice

~ ' #, .
particular structure of negotiated outcomes, we must observe the

Tegal framework in which the practice occurs. The law of a

particular jurisdicition demarcates the boundaries of the negotiation

'p?ﬁtess For law enforcement officia]s,,the law -- the offence

and penalty structure and procedural rules -- defines the nature’ .
of the concessions which can be offefed3to defendants. For the
defendant (who nust u?timate1y decide to accept or reject the
negotiated settlement), the nature.of the laws.within a juris-
diction. creates a context in which he perceives and evaluates the
desinebi1ity of a particular settlement in terms ef its probable

e e

outcome'

Scant attention has been paid to negot1ated justice in
Canada (exceptlons, but except1ons of! ‘timited app11cab111ty for t‘
this study, are B]ackstock,.1967'177-o3'-“arosman, 1969; Hagan,'
1974'73-94" and K]ein, 1973). Hos\ of the research on negot1ated

Just1ce Pas been conducted in the Un1ted States and has been

L v

11m1ted to part1cu1ar Jur1sd1ct1ons, hence part1cu1ar 1ega1 contexts,

within that country. Th1s has obv1ous 1mp11cat1ons for the f1nd1ngs

\ Y



w ' . : 5 ‘“r‘

generalizability for, in'addition to U.S. Federal criminal legi$-

lation (under which relatively few criminal prosecutions are’

el

initiated), each state~has-1ts own. unique gffence and pena[ty
structure.ﬁ If U.S. research f,indings whicﬁ'are context specific
are of questionabje genera]iéztility to the U.S. as a whole, any’
‘attempt to generalize these findings to Canada is even more “;~
questionable. This is true not only because Canada has an offence~
and pena]ty structure wh1ch is qu1te d1fferent from the structures

found in most W.S. Jur1sd1c1t1ons, but also because the bas1s of

Canada's legal system differs from that of the U.S.
That the two legal systems differ can be seen in a )
reference made by Packer (1968:173)”to the nature of the U.S.

system:
/

Qurs_is not a system of legislative supremacy The =
d1<t1nct1ve1y American institution of judicial review
exercises a limiting and ultimately a shap1ng influence
on the cr1m1na1 process.
In the U.S., the 1imits which are placed on the nature of official
power and on the modes of 1ts.exercise, are derived from judicial
review, .from supra-legislative law which “is based upon the law of g
thetU.S. Constitution. Canada does not have in its law the

equ1va1ent of some of the Tandmark dec1s1ons of the U.S. Supreme

\Court.wh1ch have the force of law -- Escobedo v. I1linois, Mappﬁv

Ohio, Gideon v. Wainwright, Miranda v. Arizona, etc. This should
— . ¥ .

not be construed as meaning that either it is not concerned about
the problems which these‘decisions represent or that it is not
concerned about such'prob1ems. Rather, 1t means that the 1ega1

system itself is quite different. Canada s 1ega1 system is, under



-recbgn1ze(an ob11gat1on to declare Federal Acts 1noperat1ve to

- standpoint of the defendant As Newman (1966 91) notes,»

the terms of the British North America Act, a system of legis-
&

lative supremacy in which the ultimate autherity for formu]at1ng

“criminal law and procedure is vested in Par11ament

However, it should be noted that this d1st1nct1on may be .

4

becom1ng 1ncreas1ng]y less va11d as the Canad1an ccurts now

the extent of contradiction with the Canadian Bill of quhts

(Jn_many prov1nces there are. s1m11ar Bills wh1ch may he used to

strike down Prov1nc1a] Acts ) Adm1tted1v, Canad1an courts, ﬁn v1ew

h

of their traditional subserv1ance to the Sup +acy of Parliament --

indeed, the Bills could, .in theory, be repealed at anv time -« .are
proceeding conservative1y"but case law is emerging, for example,

N

the right to counse]

on o _ , e
. & ) - N . ,:7}?""

2. Offence and penalty structures have an 1mpcrtant

1mpact on the ostensible aim of the negot1at1on process from the

¢ B

The type of barga1n, charge’ reduct1on or sentence promise,

e is dictated pretty much by the formal sentenc1ng structures

of-the state. : . -
. . \V”’(—'. . '_ . \‘ . 'D )

In a state‘cuch as CaJifornia, which has an indetermiﬁate‘SEntencing

.,,,

\1aw, "the Judge has no d1scfet1on in the sentence Wthh he=g1ves.

s

.

The sentence wh1ch is g1ven fbr a part1cu1ar offence is’ the indet- ' v

'erm1nate sentence wh1ch 1s prescr1bed by “the Ca11jorn1a 95na1 Code

The Adu1t Author1ty then—deteimines what the max1mum amount of . <::.
’ |

time to be. served w111 be, g1ven the. boundar1es Set- out in the

»«“j‘\

pena] code In such a S1tuat1on 1t would’ be po1nt1ess for a

defendant to make a, deal with the author1t1es “for" a lenient sentence

< .
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of imprisonment. The only rational approache in insuring a relatively
short sentence is in bargaining for a charge'which carries with it
a_short maximum sentence.

In states.such}as Kansas and. Michigan where mandatory

sentences for particular crimes are common, bargaining for a

' educed cherge is a]so the norm in avoiding a 1engthy, mandatory

- "'.\.‘

sentence. _For. examp1e, in M1ch1gan where be1ng conv1cted of armed

lesser charge which carries a minimal sentence.

robbery means a mandatory life sentence, it is almost the norm to

reduce the charge to unarmed robbery. As Miller explains,

When a legislature restricts the sentencing discretion
of the trial judge, as has been done in both Kansas anc
‘ichigan, a sentence promise sufficient to secure a plea
of quilty often requires an accompanyving raduction in

(forma] charge. [t is for this reason that in bcth states, .-
bargaining, even when its primary objective is sentence
minimizaticn, -is ref]ected in reduced charges (F. W111er,
1970:192-93). . v

In the State of New York, for example, there ‘are scme twelve poss1b1e

' necessar11y 1nc1uded offence\ to which robbery in the first degree

*.(which carries a maximu» sentence of twenty years) may- be reduced --

1np1ud1ng reduction to a mw,Jomeanor which carries a maximum
penalty of one year, _This means that an offender facing a charge.
of first degree robbery would be we]Liadyisedlto negotiate for a-
® A conclusion which may be deriyed frdm Sudnow"s (1965)
ané]ysis of negotiated jdstice 15 that routihe‘cherge reduction
comes close to being the norm when two_conditions are present:
1) there ekfsté,a large variety of -charges and degrees of these
charges in the denaf code{ and 2) there ex1sts a "tar1ff system '

3

of sentenc%ng'dh thege offences, that is, a dea] for a charge
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reduction involves a high degree of predictability.in respect to. °

W

4+

the sentence to be givgn.

Not a]l jurisdictions have the significant features of a

17

criminal and penal cdde which encourage, if not actually necessitate,

negotiating for a charge reduction: mandatory or indeterminate

‘sentences, a large number of lesser-included offences, and'a lack

'fof'distretion”given“tp“the judiciary in-fixing sentences. Federal

14

criminal Jaw in the U.S. lacks these features with the outcome

of negotiations being that

A defendant may plead gui]ty to a charge that accurately

“describes his conduct in return for a general promise of

leniency at sentencing. or a more specific promise of’
probation or of a sentence that does not exceed a specified
term of years. To the extent that plea bargaining occurs
in Federal courts, except for narcotics cases which carry

b a mandatory minimum sentence, it usually takes this form.

v
X

~

. This is probably so because the Federal law contains few

lesser included offences to which charges can be reduced
(Enker, 1967: 110)

In 1ight'gf the above, Canada's legal sys:em'dbes have some unique

features.which'Shohld be examined in detail since these features

may affect the form which negotiatéd Justice takes.

Hogarth (1971b) hds outlined some features of Canada's

legal system which différentiate it from systems in other national

+jurisdictions -~ features‘which §hou1d be corisidered in analyzing

the legal context of negotiated justice.

.

The Canadian magistrate has a broader jurisdicition

to try cases.and a greater discretionary power in
sentencinq than" that given to any single lower court
Jjudge in Europe, the Commonwealth or the United States
(Hogarth 1971b:549) . ~

Coup]ed with this.is the fact that mag1strates ‘try all summary

"~

convictiomaffences and 94% of all Tnd1ctab1e offences (Hogarth,
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1971b:549). The importance of ‘these facts can only truly be
~appreciated in the context of other %acts. ‘With only é few exceptions,
.‘there'are no mandatory sentences in Canada. Reliance is placed upon |
the definite, fixed-term type of sentence. . The sentencing.judge

or magistrate has a gneat deal of discretion in sentencing a person
to a term of‘%mprisonment:-; he may impose any sentence,up'to the

__ maximum provided by Parliament .in the Criminal Code.. And, prior to_
1969 he Was, under s.638 of the Criminal Code, severely restricted

in the'amounf of discretion he could exercise in granting probation.,
ThererdOes not exist in the Canadian Criminal Code the mu]ticude of
,charges which are found in the Codeé of many ochek jurisdictions.

. In order tovaccommodate thie situation, the.maximum séntences in

the Code are genera]]y conceded to be qu1te high.  For ekdabTe, |
theft over $200 (former]y theft over SRO) carries a maximum sentence
"of ten years; _breaking and enterlng, 1f in re]at1on to a dwe111ng
house, ‘carries a maximum sentence of 11fe 1mpr1sonment and,

robbery carries a.max1mum sentence of life 1mpr1qonment G1ven'

‘ such a s1tuat1on of a Timited number ‘of charges and high max imum
pena]t1es, it should come as little. surprise that there ex1sts -

a great dea] 05‘51spar1ty in sentenc1ng In fact, Hogarth '(1971a)
found that he wasﬂbetter able to predict ;ehtence by‘knowing l

certain nersonality.andebackground characteristics of indiVidda1
magistrates than he could by knowing thedfacts surrounding a partic-
.ular offence. | o " " X |
" What are some of the imp1icaﬁion$ offthetdbove for the

- defendant who wishes to negotiate in the hope of minimizing his
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sentence? It means.that, in most fnstances, a promise to have a
charge reduced in exchange for a gu11ty'o1ea can be meanindfess

in terms of the outcome of his sentence. -- max1mum sentences are
rarely meted out for any of the offences in the Criminal Code and
one can ‘'still receive what would be considered a-“normal" sentence

-for the original charge.when a defendant pleads guilty to‘a reduced

| v,ﬁeharse:m,There.are @,feﬂ;&XQ?ﬁtﬂQﬁSffﬁfihiS“butssbydandglarge,saum,sw“m,s,f

defendant who seeks a favourable dea1'in Canada shonld concern

himself more with a negotiated sentence than a negotiated charge.
«Given the pena1ty struCture in Canada, the offender who succeSSfully_

negot1ates for-a 1esser charge may f1nd h1mse1f serving a sentence

£ P Nyt
~

whlch is the same as the sentence norma11y given for conv1ct1on
on the or1g1na1_charge.v‘The same holds true forAhav1ng some
counts dropped (for’examp1e,-hav1ng 30 charges involying bad cheques

dropped down to five or ten) in e}change for a quilty plea. As

-Grosman (1969&33)'indicates;‘given the general pattern of giving.

concurrent as. opposed to consecutive ‘sentences on MUl
a reduct1on in the number of counts se]dom makes any d1fference in

terms of the length of sentence

3. Legal safeguards a1med at. protect1ng the r1ghts of the

' defendant who negotiates with Taw enforcement off1c1a1s in the hope
of 1essen1ng his sentence have been rather s]ow to deve]op in-
Canada For examp1e Hogarth (1971a 192) states: that

'Barga1n1ng has never been fully recognized as a 1eglt1mate
practice in Canada, at least not to the same extent as in

" some American jurisdictions. There is by no means a uniform
set of rules governing this process, and the way it functions
depends prlmar11y on the kinds of. re1at1onsh1ps that have
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grown up between magistrates, crown attorneys, and -
~defence counsel ‘in particular parts of the province.

In contfast, a rather considerab]é body of case law has
developed in the United States (see, for example, Verti, 1964a:

.870-78 and, generally, Santobello v. New York,.1971) for dealing

with the‘negotiated'b1ea. The basic réquirepeht whikﬁ'can be

derived from these cases is that the-plea be a voduntary one.
| . : : . - :
7 The current requivement that a plea of guilty be vo
relates only in part to concern for the accuracy ‘of
conviction or to whether the defendant freely c ]
. to plead guilty. Courts have insisted upon cortdin
characteristics of fairness which do not related directly
to either accuracy or consent. Among these are the require-
ment that the tiial judge advise the defendant of the
possible sentence if he pleads guilty, the requirement
that- enough time elapse between arrest and plea to enable
a.defendant to consider adequately whether he wishes to
plead guilty, and the requirement that bargaining agree-
ments be honqred by the court (Mewman, 1966:32).

the

Compare,the above with the sdtuation in Canada in which -

. . if‘the plea is acceptable to the prosecution is

is acceptable to the court. There is little Jjudicial
interest in inquiring whether the accused's-plea is a
result of prior discussions. between the prosecution and
the defence or the police and the defence, or whether it

- is a result of the accused's expectation that he will
achieve greater leniency by his plea of guilty than -he
could expect-at trial (Grosman, 1969:30). .

o A recent Supreme Court»of Canada decision’jAdgéy‘VL The
ggggﬂ; 1973) appears to suppo}q this positibn."whi1e this waé a
‘vsp1ji\g§cision (thkée-to-two): tHé‘view of the‘majbfity waé-that.
Qhénra plea of guilty is entered, it is a matter.of‘judicial

- discretion whether an inquiry be made to determine whether the plea .

in this .case. In the view of the minority, the trial judge has
‘an .obligation: 1) -to determine that thé*p]ea was made voluntarily

gt

untary
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and that:the accused has a full understanding of‘the‘nature of the
- charge and its consequences and Zi to determine that, onmthe
facts offered in support of the charge,.the accused could be, in
:]aw, conv1cted of the offence charged o
There have been some other recent dec1s1ons in Canada
're1ated to negot1ated Just1ce Ihese decisions re]ate to a
s1tuat1on wh1ch does not exist in the Un1ted States,—- that of -

the Crown appea11ng for an increase 1in the sentence which was

meted out as a resu]t of a negot1ated plea -- and is, as we shall
see, of limited relevance in terms ‘of prov1d1nq adequate protect1on C
for defendants who enter 1nto such arrangements given the 11m1ted
>v1s1b111ty of the process, .

One of the ‘more 51gn1f1cant dec1s1ons handed down to date

1n Canada is that of Attorney General of Canada V. Roy [Que ] P

(1972) In th1s case, the.Crown counse] at tr1a1 suggested a
vf1ne in a certa1n amount The accused was subsequent]y fined
that amount upon enter1ng a plea of guilty. After .the Sentence
» was given, the Crown then appea]ed on the grOunds that - the

¥,
sentence was‘too 1en1entw In hand1ng down his op1n1on d1sm1ss1ng

,

the appeal, Hugessen 4. stated that

The. fo11ow1ng principles were to be der1ved from the
cases: (1) Plea bargaining was not regarded with
favour; the court (tr1a] or appe]]ate) was not bound
by the Crown .counsel's suggestion [regarding sentence].
(2). Before an accused's - guilty plea was accepted, the
- court -should be satisfied that the accused realized
that his sentence would be determined by thé judge who
was not bound by the Crown's’ suggestion, (3) The
~Crown, upon appeal, would fot be ‘heard to repudiate its
position taken at trial except in circumstances such as
) those set. forth below: (a) imposition of an illegal’
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sentence, (b) misleading of Crown counsel at trial; (c)
‘public interest in orderTy administration of-justice out-
we1ghed by gravity of crime and gross insufficiency of
sentence (Attorney,GeneraT of Canada v. Roy [Que. ], 1972
89 RS A g

: The position that Crown counseT shoqu not repud1ate the pos1t1on

wh1ch it has taken at trial thr0ugh an appeaT of sentence has also

‘been upheld in Reg1na v.-K1rkpatr1ck (1971) and Regina v. Agozz1no

e~

) (" 970) B . T 'v""”' T ""“_ T " T e ’ Tt T o ""'“"' ;“. - T' Lo

In dealing with onTy the most v1s1b1e probTems assoc1ated
with negot1ated Just1ce, these dec1s1ons offer: defendants onTy
FTimited protection from officiaT'abuse They do not have the
1mpact of the decision of the EngT1sh Court of AppeaT in R. y.
Iurngr_(1970) In th1s case it was held that a defendant shoqu
‘have freedoh of cho1ce in dec1d1ng whether to enter a plea of ,
'gu11ty or go to tr1aT and that’ the Jjudge shoqu be involved in »
any negot1ate6 settTement which might be made wh11e the pr1nc1p1es i "'
set forth in R.ov. Iurngr_undoubted]y serve as add1t1ona1 protect1on
for defendants, they sti11 do not- encompass ar+»the situations in
wh1ch defendants attempt to negot1ate the outcome of an arrest.
Other situations will be deaTt with in later chapters

In contrast to R v; Turner (1970) wh1ch hons that the

' Judge shoqu be an act1ve part1c1pant in the actual barga1n1ng

i'process, the Un1ted States Supreme Court in. SantoheTTo v New York
b'(T97T) sets out gu1de11nes wh1ch have the potent1a1 of afford1ng

'an accused an ‘even greater degree of protect1on wh1Te not suggest1ng
that the Judge be d1rectTy 1nvoTved in the process The pr1nc1pTes
which may»be der1ved from Santobello include the foTTow1ng, 1)

P ]
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The accused p]eading\gui]ty must have the”benefit of counsel
un]ess'he‘waiVes this right. 2) Under Rule 11, Federa] Cr1m1na]

Procedure (wh1ch app]1es to the .S. Federa] Courts), the Judge |

-must develop on the record,that there is a factua] basis for the -

plea\mWTh{s\may include havingfthe accused,describe his conduct

‘as it re]ates to the charge "3) The plea must be voluntary. If

" the p]ea were 1nduced by prom1ses, the nature of those prom1ses

.must be made known to the court 4) If 1t deems f1t the court s

_makes,an agreement with-an accused

may reject-a p1ea of gu11ty as an exerc1se of Jud1c1a1 d1scret1on

M

_5) If to any s1gn1f1cant extent a p]ea of gu11ty comes about

as ‘a resu]t of prom1ses made 0 the accused by the proseCjtor, these o

promises must . be kept. 6) If a member of the prosecutor's off1ce
- . . ~ 1. . -

he has an ob]igatiOn to-inform‘

fany other member of the office who m y subsequent]y handle the

~case of the nature of that agreement 7) ohOU]d these gu1de11nes

not be met the accused shou]d have the opportun1t/ to w1thdraw h1s '

.plea of guilty. It is suggested that these'gu1de11nes, while

; preserving the practice”of neQOtiating‘pleas,,cqme;c1oser to .

o . . \

achieving procedural regularity Which is in line with the require- - '

ments of due process'than do those derived'from'the'TUrner'case
It may be conc]uded that an ana]ys1s of the dynam1es of

negot1ated Just1ce and of the stances and ro1es assumed by the

b

_part1c1pants in the process must take 1nto account the 1ega1

context in wh1ch these part1c1pants act in- add1t1on to the’ organ-

_1zat1ona] agﬁ extra organ1zat1ona1 demands wh1ch are made upon

them. -
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D Negotiated Justice and Nfficial MoraTity

-

_A not uncommon feature of organizations is a divergence

" between stated and real goa1s'(Etiioni, 1964;5419). warriner'

(1958) sugéests that when there is a divergence hetween stated

and real goa]s and when the stated goa]s are believed to be

_1nstrumenta1 in the preservat1on of the social system, "off1c1a]

A—

*‘mora11t1es“'(or’“textbook mora]rtTes’)'deve]opvwhwch*pub11c%y~*'

- 4

proclaim that the stated goa]s‘are,beiné achieved. Warriner states

" that ; ) . R

Official moralities function to maintain the equilibrium
of the social systems in which they occur by preventing
public argument between those with conflicting pgrsonal.
beliefs. -The official morality, the agent of the
consequence, js brought into existence and is. in part
sustained by th{lbe]1ef'that such arguments do have
deleterious consequences (Warriner, 1958:168).

In th1s context then, hypocr1sy may have an 1mportant funct1on in:

_ act1ng as a soc1a1 ]ubr1cant and rem1nd1ng the public of 1mportant

vmay 1nd1cate that ‘there ex1sts some d1SJunct1on between 1deals and

c'pract1ces It is th1s s1tuatton wh1ch, n part 1eduJ D. Morton

‘~'(]963) to advance the 1dea that the tr1a1 can be v1ewed as a

contemporary mora11ty play. Qf. s1m1]ar 1nterest is Sko1n1ck s

: (1966) f1nd1ng that the police, wh11e often not adher1ng to thei :f

d1ctates of due process of- ]aw and textbook criminal procedure;

.wr1te the1r reports in such a manner as to sugqest that thetr .

act1v1t1es have conformed to these 1dea1s S1m11ar, too, is.

R

Kad1sh s observat1on regard1ng the pub11c1y proc1a1med off1c1a1

moraT1ty-ngen.by'ch1efsvof po11ce:

24

.soc1a1 va]ues even though the pronouncement of the official mora11ty ,



The common reaction of police chiefs queried by the press

' concerning their attitude to enforcement of controversial
NG ‘ laws is revealing. .On the record, it is that the duty-of
“the police is to enforce all the® criminal laws of the
'state; Off the record it is that to say otherwise would
create hostility in some segments of the public and expose
the police to nonfeasance charges by grand juries (Kadish:
1962:907). '

This type of behaviour on the part of the police also

" extends to those who work in criminal courts. Blumberg (1967f

87 ciaims that

Evéryone in the criminal court, like the panoptican ‘inmate,
genuinely feels he is being observed at all times --.and -
at the same time is observing others. Police, district
attorneys, judges, probation officers, lawyers, and even
clerks arrange their-official -behaviour to suit the
expectancies of those who will be "viatching."

If.this.Observatidn is correct, then we should expect stage managé-
ment tq be at itsAgreatest_when negotiated justice is the issue
“at hand. ™ What is invo]veﬂ'is.a.tacit ﬁegation of the adVefSary
posture which 1ies at the heart of ‘the ideal of the legal. system.
It s exaét]y'this situation which Ted Blumberg (1967:89) to
“conclude that - |
The_”cbpéout" is in fact a charade, during-which an _
~accused must. project an appropriate and.acceptable degree .
of guilt, penitence, and remorse. . If he adequately feigns
the role of the "guilty person," his hearers will engage
~ in the fantasy that he is contrite-and thereby merits a
lesser plea.. ' ' ~
.1t is5 significant that this is one Of'thevfew areas‘Whére an
Qutsider -- the accused -- is ab]e'tobobsekVe the disjunction
between the official morality and the actué1 backst;§§”behawiour
Coof 1awvenforcemeht aééhts,in_the crimina} justite,éyéiémf It is
i‘~..here'that the ‘accused becomes bound-in the reality of the system -

. ‘aé, in- effect, he becomes part of a “conspiracy”_agaihst himse]f.

-
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situation 1éads to-secrecy as well as ‘hostility:

26
. ) '
That there is a certain amount of hostility on the part of
Taw enforcemeht‘officials d¥rected aga?hst "outsiders" who wish to

reséarqh the process of negotiating justice should come as .no

. = surprise. A researcher may exposé a gap betweeﬁ the ideal and the - »

practice. " Hostility may serve as a psychological defence against

“the inherent defigiencies of assembly-Tine justice.. Such a .,

Because they fear criticism on ethical as well as Tegal
gounds, all the significant participants in the court's
social structure are bound into an organized system of
complicity. Patterned, covert, informal breaches, and
evasion of "due process" are accepted as routine -- they
are institutionalized -- but are nevertheless denied to

- exist (B}Umberg,v1967:xi).
Overt attempts-at maintaining secrecy withsréspect to
negotiated justice aside, the Very_ﬁature of the process ié such
that it may be charactérized as consisting of “Tow-visibility

de\c'i_sions in the administration of justice" (J. Goldstein; 1969).

Ae— . L

The Tow visibiiity of negotiated‘juétice may be seen as one of
its main dangers. Aé Wilensky (1967;132) has noted, '

" Power, if,anisib1;\;;H therefore not effeétive1y'atcount-
able, is generally considered subversive in a duly constit-

uted.government. ‘ , | . -
That the pchéSs is genera11y invisib1e,_there is Tittle doubt: ' W
— o ' B K

No record reveals the participants, their positions, or .
the reason for or facts underlying the disposition.~ When
the disposition involves dismissal .of filed charges or
=7 tha entry of a guilty plea, it-is likely to reach the
' court, but only the end product is visible, and that view
is often misleading. There are disturbing opportunities
for coercion and overreaching, as well as for undue
leniency (President's Commission on Law Enforcement and
_ Administratjon-of'Justice, 1967a:4). . IR

* A< we shall see in,]ater chapters, the nature of some éituations.
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in@o]ving hegotﬁated Jjustice, particularly thoselsituations which
appear to have little to do with justice, is such that the encounters
-between the defendant and the police, prosecutor, andhdefence

counsel cannet hetbkought to pubiic attention. Some have éone-so.
l_far as to suggest that the process conceivably could result in |
~criminal charges being laid against the partiCipents:

. . . the process of the trade is covert, so it always

_.exposes. the_criminal_and the noncriminal_alike_ to a_stage. . . . ___

in-the operation of the law where the entire set of agents

-- Jjudge, prosecutor, defence -- formally lie to one

another about conspiracy; it is a stage where, with the

cooperation and sometimes the blessing of the defendant,

the' representatives of law and order formally apply them-

selves to the perpetrat1on of perjury (Jackson, 1969'48)
The fact that the- defendant loses respect for the criminal justice
system as a result of such pract1ces can be eas11y rationalized
away: - if defendants had respect for the system and what it stands
for, they wou]d not’ be defendants in the first place. It is not
quite so easy to rat1ona11ze the loss of respect among . the pub]1c-
at-large for the systemhof crimina] justice should such.practices
~ become visible. |

Although the proeess of negotiating justice is genera11y

-conceded to be a'1ow-vfsib%11ty process;.some participants and_'f
their actions are better'hidaeh than are others; It is for this
reason thét it-js suggested that most avéilab]e'research has.focused
6n the role of the. prosecutor (exceptions include KTein,‘1973, and
. Skolnick, 1966,'especia1iy Chapter 6'on'the infermer system). In
COntrast, in autobiographjes of criminals vhere attention is paid
'tohnegotiated settlements (see, %or_examp]e,_B]athstdch;'1967;

- Chambliss, 19723_J5tkson, 1969; MacIsaac, 1968;"and Martin;-1970),
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one gets the impression that a sizable proportion, if not a majdrity,‘
of dea]s'are made with the po]ice Others have noted that police
actions are less v1s1b1e than the act1ons of the prosecutor
The ‘exercise of dxscret1on on the part of a police officer
not to invoke the criminal process is not subject to
similar scrutiny [as it is in the case of the prosecutor],
g\\_maeause there may be no person other than the police officer
and the person who is affected who i3 aware of the incident
giving rise to the exercise of discretion (Canadian
Comm1ttee on Correct1ons, 1969:44), S
. Equally re]evant is Grosman's (1969:28) comment ‘that, "If the .=
accused enters a plea of guilty the police decision is never reviewed,"
The above may be more pertinent when'we see that, at least in the.
view of some defendants, po11ce activities relating to the use
of discretion in invoking the criminal process'and determining the
nature of the initial charge are central to the entire negotiation
"process Not on]y is this d1scret1on itself an 1mportant 1ever

to be used in negotiating w1th defendants, but how this d1scret1on ‘

is 1n1ttal\y used resu]ts in the charges that the prosecutpr may

o later: use a% a subJect for negot1at1on

The guilty plea- wh1ch may resu]t -from negot1at1on s both
“an adm1ss1on of gu11t by the defendant and a cover of- obscurity for‘
prjor pothe and prosecutorial activities. fhis has significant |
‘_imp11cati$ns for the fair and orderiy administration of justice'and
for the researcher who wzshes to understand the dynam1cs of the ’
negot1at1on process. G1ven the off1c1a1 morality which is espoused
by the agents -of the cr1m1na1 Justice system and the vested interests

: whqch they have in ma1nta1n1ng secrecy about certa1n pract1ces,

another source of 1nformat10n about these pract16es suggests 1tse1f
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Because the conv1cted have been through the system and because tn'y

genera]]y have ]ess of a vested 1nterest in ma1nta1n1ng the off1c1a1

mora11ty, they are in a pos1t1on .to shed some additional 1lght on

—_— the backstage actlons involved in negotiating. JUSt]CE “It is.for -
these reasons that we shall consider the offenders' perspective;
1n subsequent chapters u “‘

“****L?M“ET"“EXChange;*Power;'and“Negotﬁatéd“JugtTeé“““'“*"'*“"“*"4*“_*

J.A Introduct1on The dynamlcs of the process df neﬁ%"
t1at1ng Just1ce cannot be understood apart from the concepts‘\\\\
of exchange and power. The concept ofjgxchange is relevant if

. . . V . S * 23
~.—-for no other reason than exchange is inherent in the concept.of
negotfation: . R
. we see operat1ng in the relationship between the™™
criminal and the legal system a process of “exchange
. wherein the criminal or the accused has something to.
.offer the taw-and the’ representat1ve£.of the law must
- bend or perhaps totally break the 1ega1 yardstick to
effect a resolution of the bargain which is- to thetr

advantage (Chamb11ss, 1969:208) .- ‘ " e
S1m1]ar1y, ‘the concept of power 1s re]evant to an understand1ng
of the dynamics of negot1ated Just1ce for, F“ B .

Broadly def1ned pover refers to all kinds of 1nfﬂuence :

between persons or groups, including those.exercised in
exchange transactions, where one induces others to accede

. to his wishes by rewarding them for do1ng SO (B]au 1964:
A\ . 115) . . >

-

Power is thus 1mportant in that it has a determ1n1ng 1nf1uence on

the outcome of negotwat1ons

The concepts of exchange and power w111 under11e mach Qf

a

our subsequent analysis of offender percept1qns of negot1ated

) ]
& .

Ve
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Justice. For this reason, we sha]l brwefly examine these concepts _
w1th1n the context of negot1ated Just1ce in the hope of creating —
" a more adequate framework for the‘ahalysis of offender perceptions’
of the process. '

2. S@c1a1 .Or_economic: exchahge7 It is our view that

f negotIated Jjustice may be better v1ewed as a form of economic
| exchange in which valued commodities are- traded than as soc1at
; exchange Blau (1964:112) describes social exchhnqe as always [
.’entai]ing' ' ’ o

Y . elements of intrinsic significance for the part-

0 icipants, which distinguishes it from strictly economic
transactions, although its focus is on benefits of some
extrinsic value and on, at least 1mp11t1t bargaining
for advantace, which d1st1ngu1ehes it from the mitual
attraction ang support in profound love. .. . . Social.

_ exchange, then, is an intérmediate case between pure
calculation of advantage, "and pure expression of ]ove .

To assume that the ‘above description of socia] exchange accurate]y‘

dqﬁ;r1bes the behaviour and mot1vat10n of thoee who attempt to

o~ -

reach an agreement as to the %ﬁqpos1t1on of crwm1ﬁ%1 charaes wou]d N
be in error. A mlxture of conf11ct and mutua] dependenee ep1tomwzes
most of- these s1tuat1ons cf., Sche]]mng, 1960:8%&. The defendant ,

"~1s barga1n1ng for his f?eedom and the agents of the 1au are

.

barga1n1ng for what, in some 1nstad€e<, is perce1ved as- organ-
' 1zat1ona1 surv1va1,g The part1c1pants come toqether as a resu]t
of conf]ictl conf]1ct1qg;1nterests persist as hoth part1es make

an attempt at accommodat1on wh11e recogn1z1ng that the adversarxa]

nln \

«which neither desires remains as the alternative soTution to the

- conflict, _ - B

T

o When defendants and agents of théﬁgéwiéhtek dnto negotiation,
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the situation is not unlike the bargaining which may také place
between a car salesman and.a customer in which the goal (is a
mutually advantageous economic exchange.” - - S

Both salesman:and customer expect to get cheates] yet
neither wishes to appear the fool. The entire s1tuat10n
is then one of cowpromise and exchange, qiving in and
being stubborn, pleasing and being p]eased, attack1nq
and retreating . . . (Browne, 1973:xiv).. SRR

- By v1rtue of the- fi/; that each party QQSSQSSGS something. which__.
the oth@r desires, such a negot1at1on does not take p]ace in a
power vacuum. S1nce pover over others makes it nos91h1@ to direcc

and organ1ze their activities, it is essent1a1 thq} we examjne somn

.

of the sources of power which both~the defendant and agents of the

criminal justice system may have at their disposal in reaching a
negotiated sptt1ement
3. The power of off1c1a1s That agents of the crim:aal

JUGtTCG system have considerable power: wh1ch may be used in g/

negot1at1ng with defemdants is self-evident. Thoy possess the - )/""q
“authority uh1ch is vested in the1r office and with this authority
.comeg dwqcret1on, hence power Thero arc several areas vhowo such
power resources exist which may he used to “induce an accuﬁed to

l“cooperate“.with the officia]s.

a. The police are ahle to exercise considerahle discretion

"in deciding whether to maPe an arrest and in he]plnq to. determ1ne
the nature of a charge. (cf., Lafave, 1965). Mot to charge a fus“ﬂr
or to charge him with jaywalking rather than robbery with v1olgn(
_v1n return for 1nformat1on, the. return of st01en property, or th<

1ike, can have a considerable influence on the actions of some

i&l l. /



individua]s -The police are the gatekeepers of the cr1m1na1
JUSt]CE system and, as such, may exerc1se coqs1derab]e power
over .the Tives of the cr1m1na1s with whom they deal in the-"
pursu1t of what they see as organizational goals. The inﬁprmation
which the police give to - the prosecutor caﬁ'he structured in such
a way as to make-an accused look ver.bad pr very qood Tt is
this 1nfnrmat1on ‘which will u1t1mate1y have an 1mportant bear1ng
on how the nrosecutor decides to approach the case 1n question,
This is ‘snec1a1]y true s1nce the prosecutor genena]]y presents
his case on the bas;s of the 1nformat1on which has been given to
him by the police and wh7ch he has had_on]y a few mjhutes,to

consider hefore presenting the case in court (cf., Grosman, 1969:

W

20-28).. o At

b. The prosecutor has. cons1derah1e power in dea]wng w1th

‘defendants s1nce he has the d1scret1on to a1ter or drop charqes,
perhaps doing so after overcharq1nq or mu1t1p1y1ng counts to

expand the poss1b1e penalty so as to gain 1everage in neqot1at1ng
. 1

a qu11ty p]ea>(Rem1ngton, 1969:455).

The - bargaining prosecutor insists that the or1g1na1 charge

.in the information be as high as the evidencé permits.
Overcharging is not customarily. used to-induce pleas, but
on the other hand no charging leniency is shown by the
prosecutor who first determines wh 't thecharge will be.
An.assistant prosecutor whcghtjub is.to file the or1q1na1_
charge explained:

' The other day the barga1n|nq prosecutor came in and
told us: "For: God's sakes, give me somethipg. to work with.
over there ‘Non't reduce these cases over Rere, Tet me

. do it over. there or many of .these guys will be tr1ed or:

" a m1sdemeanor“ (Newman, 1966 81\ :

. While, given the pena]tv structure in the Canad1an Cr1m1na1 GCode,

-the'%enef1ts wh1ch accrue to most defendantS’as-5:resu+t~e£—a—~—————________

~



33

charge reductionvmay be meré appanenf than real, a reduction in
charge can be of considerable 1mpehtance to some'defendanfs.

| Another area wherehprosecutor1a1 discretion serves as a
SOUrce of pdwer is in speaking t0‘sentence Sﬁéh discrefian'is
ref]ected not only in what the prosecutor actua]]y says if he

»fdec1des to speak to sentence but, also,-in terms of how hard he‘

”DUSheS"'a“Case‘Tn“courtr:‘Wh11e_the73udge'rs"not“obTTgated.tO”’“"r“"W"

accept the'prOseeutbh’s'sentenée reCommendation, it ﬁS'nare'that
a- judge hands out a sentence which is‘more_sevene.than‘that
reCommended by the phoseeutor ‘Sueh being thelcase;”the.nros-
','ecutor is in-a pos1t1on where he can exercise a ‘considerable '

.1nf]uence om the outermost 11m1t of the sentence

.c.  The Judge, whqle rarely - @ part1c1pant 1n neqot1at1ons,

can influence the’decisions of dafendants to enter gu11ty'p]eas

by his general sentencing patterns;in dealing with defendants who.

have pleaded guilty.’

' ' Where the judge is gﬁven discretion in theﬂmatter of the
maximum term and there .is no high legislatively fixed

S minimum term, pleas of guilty will be forthcom1ng if
offenders assume that a-guilty plea will result.in a
Tighter sentence (Ohlin and Remington, 1958:504).

v s ‘ o : o . B

" Assurvey was conducted by the Yale Law Journal (Comment, 1956:

:206-07) in which a questionnaire was sent’ to every federal district

cburt judge.in the United States. The survey reveaTeqsthat 66% of

\ “Evf the 140'jndges who replied considered the defendant's plea to be

A ”;a re]evant factor in local sentenc1nq procedures E1ghty seven

h _percent of the Judges, who acknow1edged that the p]ea was germane,

1nd1cated that,a defendant p1ead1ng gu1ity.was given a more lenient.

————



34

sentence than one p]eading'not'guilty.‘ The estimates of'the extent
to whtch the fine or prison term was(diminished‘fOr a defendant
'p]eading‘gut1ty ranged'from 10 to 95% of the pun1shment that

would ord1nar11y be given after trial and conv1ct10n. So 1ong as
some Judges treat offenders who have p1eaded gu11ty more 1en1ent1y

©

-than those /23/90 to trla] and are conv1cted a source of. power

A1n inducing Adef ndants to. plead gu1]tysWJ]J bempresent.J _,u,}“.sn;.;;mnsm

~m5w57d;- Off1c1a]s act1ng in concert in dea11ng w1th defendants

is, in 1tse]f, a source of power Off1c1als act1ng in concert to
bare the fu]] forces ot the state in dea11ng w1th a reca1c1trant
.defendant may remind other defendants of the dangers vwhich may be
A1nvo1ved in refus1ng to "cooperate".

In add1t1on, the dec1s1ons wh1ch are made in respect to
:ba11 -- whether to grant bail and, if. s0, in what amount -- may come
about as a resu1t of 1nforma] d1scuss1ons -among var1ous agents in
the cr1m1na1 Just1ce system Denial of ba1] may~serve as a means
of encourag1ng quilty p1eas Most defendants agree that do1ng
:t1me in a max1mum securaty remand w1nq of a prov1nc1a1 Ja11 157 :
worse than doing t1me ¥h a max1mum secur1ty pen1tent1ary (see ‘
Chapter S1x) - Some defendants,have alle%ed that remands have been
coercive]y used by some officials‘to_Obtaﬁnrgutlty p]easf.
v In sum@ then,fofficials have 1egitimate power over“peop1e's .
»T1ves and discretion at.their d1sposa1 wh1ch g1ves them cons1derab1e

“nower in. negot1at1ng w1th defendants This is not to say, however;

that the defendants are power]ess

v
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4, The power of defendants Unlike the power of off1c1als

wh1ch is derived from the author1ty which is attached to one's
.ioff1ce and the ab111ty to exercise discretion in - us1ng th1s
_author1ty, the. powen\of offenders is der1ved from the needs of the

cr1m1na]_3ust1ce system, | o |

a. _The thréat of creating 1nefticiency is a source of

power which is in the hands of virtually all defendants. A

'defendant's know]edge'about the prob]ems faced-bydofficials in

the cfiminal justice system (both organ1zat1ona1 and persona]) canv
"be used in tactical manoeuvres. Th1s may have as much to do. w1th
the outcome of his case as the facts surround1ng h1s offence or
anyth1ng in h1s record ‘As Just1ce Henry T. Lumus sa1d in 1937,
The truth is, that a cr1m1na1 court can operate only _
by inducing the great mass of actually gu11ty defendants

to plead gu11ty, paying in leniency the price for the
p]eas (quoted in Newman, 1966:76). = -
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The above is a belief which is also shared by many offenders. The .

hthreat‘Of’ﬁbﬁng to tffa] (and where poss1b]e, the threat of

%sting a jurj‘tria1) and de1ay tact1cs wh1ch resu1t in numerous

unproduct1ve appearances in court for officials and w1tnesses can

be used to set the stage for a favourab]e outcome.

‘eff1c1ency in the criminal Just1Ce system; v1n other s1tuat1ons
it 1s tled d1rect1y to the system's surv1va1 A pub11c defender
'1n New York C1ty who - spends most of his time negot1at1nq wwth the
Apo11ce and the prosecut1on on the beha]f of h1s c]1ents c1a1ms that
Trials are obsolete. In’ New Yorks€ity on]y one arrest

in: thousands ends in.trial. The government no 1onger has
: t1me and. money to afford the 1uxury of presum1ng 1nnocence,

In some s1tuat1ons the defendants power s1mpfy‘re1ates to = -
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nor the be11ef that the surest way of determ1n1ng guilt.

~is by jury trial. :Today, in effect, the government says .
to each defendant, "If you will abandon your unsupportable
claim of 1nnocence, we will compensate you with a light

- .sentence." The defendant says, "How 1ight?" -- and the

' D.A., defence lawyer and judge are drawn together at the
bench. . . . Power is in the hands of the prisoners., -
For.as increasing crime has pushed our judicial system

" to the crumbling edge of chaos and collapse,.the defendant
himself has emerged as the only man with a he1p1ng hand
(J. Mills, 1971: 59) . ,

An official has power becaUSe he 3 is an off1c1a] similaf]y,'a‘

defendant has power because he is a defendant

b. Informat1on is the 11feb1ood of any po]1ce organization.

'fOf th1s fact, cr1m1na1s are a]so aware. " Both know that one is as
'11ke1y to get information on crime from a preacher as one is to
‘get 1nformat1on on re11g1on from a cr1m1na1 And, even in
genteel c1rc]es, to be described-as an 1nformer is not to be pa1d
" a compj1ment. This 51tuat1on-c;eates,a dilemma for the po11ce who
are 1in cdnstant need of infdrmatidn en criminal actiVities. Thfs o
same d1]emma creates a source of power for cr1m1na1s in dea11ng
with the po]1ce. It.js genera]1y acknow1edged,by students of the ..
-1nfonner system (see,afoh.example; Harney and Choss, 1968;'and |
Sko]n1ck 1966.112-38)‘thatathe;hest,means of'obtafninghinfonmation
lerm criminalzinformants is;toltrade 1en1ency‘or noninyoeatibn of .
thé jaw»for information.. As we shall.see 1ateh, thete are inhefent.
diffibu1tfes’in"dbtainingemuch.1nfonnation from defendants (or, -
for that natter, frdm‘the.pdlice)'onfthe actual amount. of nowerf-
‘.Which a’defendant has Whén negotiatfng with officiafs,for varidus-

'forms of 1en1ency in return for 1nformat1on.

~C. The kwigpack of sto]en or 1111c1t goods is a source of

e 'g.\‘
Q% I

u.'
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power for certa1n c]asses of offenders. The po]ice, victims, and

1nsurance compan1es are a]l concerned about obta1n1ng such goods,_

) a]though not a]ways for 51m11ar reasons Some offenders; particularly o

systemat1c property offenders, are aware of the pract1ce of grant1ng

K 1ennency to those who cooperate in the return of sto]en property

i I
-and structure their. cr1m1na1 act1v1t1es accord1ng]y wh11e obta1n-

o
Aing - the return of sf//en property s a 1eg1t1mate 1aw enforcement

-funct1on, the pract1ce may have the unant1c1pated consequence of

actua]]y encourag1ng crime. ( f B]ackstock 1967: 177 78) as

hgoffenders stea] certain commod1t1es so as to- have someth1ng to dea1

w1th should they be arrested 1ater

In conc1us1on, negotiated Just1ce 1nvo1ves an exchange in f

. wh1ch both 1aw enforcement off1c1als and offenders have power, the

ut111zat10n of wh1ch he]ps\to determ1ne the outcome of ‘the nego-

- t1at1on Th1s is noti to say] however, the the- outcome of any .

part1cu1ar negot1at1on “gan be pred1cted on the basis of power

"d1fferent1a1s for there are var10us contextua] and s1tuat1ona1
- factors. wh1ch a1so have -an- 1mportant bear1ng on the outcome. As

w’Browne (1973: 5) notes,

Within the barga1n1ng context there is-an 1ncred1b]e 1ack
of control, both over the final outcome or, .gven the inter-
mediate steps. By its very nature, the course of events.
is not predictable since each part1c1pant depends on the
“actions of the other before he can determineg his own next
act . He cannot contro], so he cannot pred1ct

Mead' S not1on of respons1ve 1nteract1on as an ongo1ng process 1s

"pert1nent here That the outcome of the negot1at1on is- not a1ways

pred1ctab1e can, of course, resu]t in-a sense of 1nJust1ce for

o
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offenders --a sitdation'which may‘1ead to a further deorease’in, '

the perce1ved 1eg1t1macy of the cr1m1na1 Just1ce system among

offenders and consequent prob]ems for correct1ona1 author1t1es,

" on negotiated Justice is an indication of how much we actually ~

tnad1t1on5'1n the‘two countr1es.

F. Conclusion andhlmplications'

. {'1f the sheer number of pages which have been published

know about the process, then there is probably 1itt1e:need for

tﬁis'sfudy. Unfortunately for sociologists and criminologists, -

.. o : o 3. -
- this is 'not the case. As we have seen, very. little research of
sa<non-1ega1istic nature has been done on the process in the United .

~ States and next to no research has been done on the process in

that there is no reason to assume'

o

Canada. Also, we have obsérve

that the research done on the S tuatwon in the Un1ted States is.

genera11zab1e to’ the Canad1an scene g1ven the d1ffer1ng 1ega1

It is for these'reasons thatv

. .there is. a need for descriptive research on the negotiation

: broceSs. R :" : “ "h - o : L '}
on the 1adder of~rn€%15 o4

‘ descrwpt1on in sc1gh!!’

sQme,. descr1pt1 nis v1ewed as the 10west rung ﬂ§5

Wh%ﬁe, for
. P ‘* "\‘L"‘- P

ka1 endeavor (and, in some respects, th1s :

pos1t1on 1s qu1@k there is a fundamenta1 pLoce for

-~

Descr1pt1on . e prov1des the 1nput for- deve10p1ng units- .

of a theory, its laws of 1nteract1on, the system states,

and the boundaries of the:model. Without adequate descrip-.
tion, we would not” have models that connect with .the world
.that man perceives and about wh1ch he theor1zes (Dubin,
1969 227). o . R



That there has been Tittle descr1pt1ve research on negot1ated
Just1ce wherever the pract1ce exists and, in particular, on the
pract1ce as it ex1sts in Canada, serves as part1a1 Just1f1cat1on
:-for_th1s_study. Add1t1pna1 Just1f1cat1on for this study is dérived
froh the;fact'that_a'key figure in the'negotiatiOh prbtess -- the

"foender -- has been virtually. ignored in research to date. It.

-is-ourube]ief,that.on]yethrough,a description of .the attitudes and . -

~act1ons of aﬁ] part1c1pants in the process of negot1at1ng justice
,can we' beg1n to arrive at an understand1ng of the dynamics of the

process, It is for the forego1ng reasons that we have embarked

-

upon a deser1pt1ve study of "the offenders' ‘accounts and percept1ons

of this process,
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CHAPTER TWO o i

METHODOLOGY

A. Introduction

In May of 1972 perm1ss1on was. obtained from the Comm1s~
sioner of Pen1tent1ar1es, Canad1an Pen1tent1ary Serv1ce, to 1nter-
view 1nmates at a maximum security federal pen1tent1ary on the1r

" exper1ences w1th and 1nterpretat1ons of the hargaining- process.
*The'sem1-struq‘qred 1nterviews were taped and‘took p]ace between
May and September,‘1972 | Prior to th1s time the researcher had
hid over tWO yearS exposure to the 1nst1tut1on, first as an
’ 1nv1ted part1c1pant in some inmate act1v1t1es and later as the
1nstructor of a un1vers1ty cred1t class in 1ntroductory soc1o1ogy
Ass1st1ng the researcher were two 1nmates, both of whom had some -
formal exposure to the d1sc1p11ne of soc1o]ogy and who were
&respected w1th1n ‘the 1nmate'popu]at10n One of the ass1stants was -

Met1s and was serv1ng a 11fe sentence for non cap1ta] murder. He

-

e

tative Commi ttee, ed1tor of the prison newspaper, and president of .
the Gave1 C]ub The other ass1stant vas a profess1ona1 bank robber
serv1ng a, seven year sentence "He wou]dmbest be categor1zed as a

"solid con". : Without their assistance it is doubtful that candid

40 ) e

was chairman of the education sub-~ comm1ttee of the Inmate Represen- C
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interviews would have been possible (cf., Toch, 1971). Interviewing !
cont1nued on a less forma] basis after September, 1972 at a medium
secnr1ty pen1tent1ary and’ at a minimum secur1ty commun1ty re]ease
centre as- wel] as in the researcher's home. These were a result of

Y

leads provided by informants initially interviewed in the maximum

-security penjtentiary vho were later released on parole or trans-

'fé?féd“to’tﬁéSe“OthEY‘iﬂStitUtﬁonS'” e e e s L e

S1nce an 1mportant aim of this research is to he]p determ1he

. the boundar1es of ‘'what const1tutes negotlated Just1ce in the eyes

of offenders, it was felt that the 1nterv1ew schedu]e should not '

be r1g1d1y structured nor should the worP1ng def1n1t1on of - negot1ated
justice be such that it would premature]y restrict the boundaries

of the 1nvest1gat1on ‘ |

In conducting an exp]oratory/descr1pt1ve study there is a

' ,presumpt1on of the researcher S 1gnorance of the dimensions and

the dynamics of the phenomenon \To hegin the research with a
h1gh1y structured 1nterv1ew schedu]e negates “this presumpt1on and
d1m1n1shes the poss1b1]1ty of the discovery of aspects of the
phenomenon not prev1ous1y cons1dened . The interviews were semi-

structured in that from the review of the literature on negot1ated

‘ -Just1ce, it was fe]t to be 1mportant to ascerta1n where the

negotiation took place, a description of the dynamtci of the process,

the perceived roles of the participants in” the negotiation, and

the reported outcome of the negot1at1on

Since an aim of the study was to- acqu1re an 1nd1cat1on

of the offender's perception of thevnegotiation and‘not'to‘

~



restrict prematurely the boundaries.of what mtght be considered as
negotiated justice (or in inmate parlance; "making a- deal"), the

following working definition was ehp]oyed'
SRR D

T, Negot1ated justice consists of that which s done by the

offender in interaction withe®sents in the criminal justice
system to minimize the poss1bfe pun1t1ve consequences of .
~his illegal predat1ons. )

'Had not such a broad def1n1t1on been used in conjunctionrwtth very
- 1oose1y structured 1nterv1ews, some 1mportant types—of negot1at1ons
(for example, negot1at1ng for bail and the reasons for do1ng S0)
m1ght not have emerged from the 1nterv1ews
Interview data were obta1ned from T#g inmates. At the

t1me that the 1nterv1ews were conducted, there were approx1mate1v d
1350 1nmates in the: 1nst1tut1on Waile approx1mate1y 40% of the
1nmates in the institution were of native origin, only 14 of

these individuals agreed to be interviewed. A follow-up on;thisr

problem revealed that the reason for theéir lack of cooperatioh

42 .

e 2

-was their hav1ng been 1nvo1ved in the bargaining process far IESS‘
frequent]y than the1r wh1te counterparts 1

Fifty- three percent of those 1nterv1ewed reported that they
- had more than one exper1ence_w1th the bargaining process. This is
not surprising since approxtmately 80% of.a11.inmates in.federa]

ihstitutions have been sentenced to two years or more on more than.

one occasion (DBS, 1967).

5

]For a v1ew of why this was’ the case, see thapter E1ght
Section .D,. . ‘ oy v
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. L]
] .

o v".ln thé next section we look at some of the problems which

‘  <:Hnstitutions:

o

w
./;\

were encountered in éo11ectingxtﬁé data. 'These problems aad the
approaches used to overcome then are couched in genéra]’terms in
the hope that they might be of some benefit to those who attempt

to conduct reséarch'in-a;prison}seiting'in.the future.®

~

B. " Problems of Data Collection in a Prison Settiﬁg?'

1.zm1nfrgdugtion: In three years o? %eaching and conducting

research’in.pena1 institutidn§,'1\have ohserved and’peen told by

inmates who have.served sentences in various institutions that.

"each institution has its awn "personality" -- one does time differ-

ently in dif?erent institutions. Thiis phenomenon is vividly ;
. R : ; . J

' . Y . : . .
fescribed by a safecracker whom I have-observed and interviewed
AN B . - ' . EY - . M .,

L = T, . . ‘ i,
while he vias an inmate in maximum,. medium, and minimum security

4

I've done four bits in ' [a maximum security
,penitentjary] and 1'd always prided myself' on being a
/so1id convict and believed in the [inmate] code -- at
| lTeast up until the time you got me, thinking about it in
the sociology class. Then, after class was over, I
got transferred. to .- fa medium security, treat- -
.ment oriented penitentiary] -- me and a bull that T did
those four bits with got transferred together. © He had to
. be one of the worst bulls in : [maximum] but
when we dot to -, [medium] we both hated the
place so much that we started talking. Like no one
beTieved in the. code there -- too many kids in on drug -
beefs. Like I've always said, "If you can't do time,

S

- -

‘ gThis section is adapted-ffbm a paper of .the éame title
which,was presented at the meetings of the Western Association of
Sociologists and Anthropologists, Banff, Alberta, December 29-31,
1973. ‘ B SRR '

. . L g : . .-
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‘don't do crime" but god there's no way I cou]d stand to .
do any amount of time in that joint. So, anyway, I app]1ed
for parole but the parole board degided that they didn't
4 want to.assist me in my rehabilitatdon. After they. shot
> me down’I went up to that bullil knpﬁ in maximum.and told-
© him that I couldn't take this pﬂace and 1 was going,to.
.. do something to get sent back. He said that he wanted to
go with me but -that I should cool it for a few days. "Three
: . days later we were shipped up to 4 [a minimum
, . ‘security community cerrectional centre]. . . We've been
: ‘ here for about e1ght ‘months now. It's; been fun watching.
him learn that he's no longer a bull dn maximum. I think -
_~ it's probably been harder. for him to get used to this
e Q;p]ace than it's been.for me.  And you' know. someth1ng else
I've discovéred is that webve.st111,got the code, butitts...
different. The code's a]ways meant "do ybur own.time,

don‘tthass1e other convidéts." In maximum this meant that -
o ~ 1 vwouldn't be caught dead talking to a bull buﬁ hére
P - [minimum] 3t means things like don't leave your tray on
EQF : the table because someone. else is going to-have to return
et : it; to the k1tchen for you_(Interv1ew, author s home, June )
15 1973) o

9

“That the nature of the inmate social- system ‘varies as a

b"h.-’ fdhct1on of the adm1n1strat1ve and cuStod1a1 po]1c1es of the S

(S .
B

1nst1tut1on and. the compost1t1on of the 1nmate popu]at1on has

e " beens noted By others. qu&gxamp*e, Grusky (1959), in h1s study of .

"a minimum secur1ty pr1son camp, found that staff and 1nmates ;s‘

4‘

i.'1nteracted more when the adm1n1strat1on p]aced more: emohas1s ‘upon

7.

»'_ treatment than upon custody qStreet (1965) came . to a similar
conc]us1on 1n h1s study of.3uven11e 1hsititutions( McC]eery (1961:
156 573 qffers an exp]anatuon of this phenomenon ' -"‘" ;.

The development cf rehab111tat1ve programs in the pr1son ’
1nvo1ves generatidn of patterns of interaction and.’ = .
*Communication inconsi¥stent w1th custod1a1 patterns of ~ ‘
constrawnt / . o

q?here 1s some evidence which suggests that the compos1t10n of the
5 ’
-3 1nmat8 popu]ation will have an effect upon staff 1nmate 1nteract1on

\C11ng 14968Y,,1n a study of f1fteen'Scandﬁnav1an penal 1nst1tut1ons,

. . f ; »
. * : . : .



R inmates collectively

tound that the instﬁtutionsvin Whjcfz:
had greater exoerience in crime tendeg to be the ones.whene the
opp051t1on to staff was the more pronounced
‘ Whlle there is a smal] 11terature on prob]ems of 1nter-. o
1*v1ewing 1n“a pr1son sett1ng (see, for example, Cohenmaﬁd'TayIOr,
£1972:11-405 Conklin, 1972:196-98; Giallombardo, 1966a; - -Johmston,
1956; and, Letkemann, 1973:165-75), the probJems encountered by B
the authors and the solutions suggested are, in part, context
spgcttfc. Since the sociologist doing.researchAin a penal instit-
utjon is an outsiden';nd not a part of the inmate community,f
'Variations in.the'sociai'climate»amono institutions should be
:ref1ected in the prob]ems that the researcher faces in gaining
rapport trust, and cgoperatﬁon from 1nmates as he attempts to
' co11ect data As we]], not on]y are there d1fferences anong o
pr1sons but pr1sons themse]ves channe over time: changes in“the
- size of the 1nmate populat1on, changes “in the‘cmnpos1t1on of the
1nmate popu]at1on, and changes in ﬁo]1cv Th1s means that for

......

are - needed for- the co]]ect1on of- usefu1 data, what is acceptab]e
behaviour in. one context may be unacceptab]e in another context.

A rather amusing 1nc1dent may make.th1s clear: )

Early this morning I stopped . by [a®minifum
- security cgmmunity correctie entre[ to have a cup ~ -
© 2 of coffee with Al [an informaftt, immate, and friend]. - ;x,

Al was concerned and dismayed as he had just d1su4}ered
that as a ward of the government he did not qua fy * _

~a much needed student Tgan tc attend the corjgcr ns pPO- '
gram at.-a local community college. Not longfafter - o
began d1scuss1ng this problem, ‘the D1rectorﬂof the T
Centre joined us. Al told him of his dilemma and‘the



Director appeared to' be quite sympathet1c I 1nd1cated
that if an important aim of the Centre was to re- integrate
the offender-into the community, then it seem as though
the penitentiary service ought to provide the residents
going to school with more than $8.25 per week from
- which they were expected to pay for transportation,
clothing, and incidentals. The Director agreed and said -
_ ‘that he:would at least try to.find morey for bus fare.
' After the Director left our conversation turned to mutual.
acqua1ntances and their present situation in
. ‘ [a maximum security penitentiary]. At this point we Were
v N interrupted by a well dressed fellow in his mid-thirties
: who asked if he coyld join us. I assumed that he was a
T ... _staff.member at the Centre._Our conversation_continued .
- ~for sometime while the newcomer s1mp1y listened, re1nforc1ng
: my belief that he was staff. Only when Al and the new-
comer began talking about someoné they knew in
[a_medium security penitentiary] did I realize that he was
ﬁ?anﬁﬁnmate Not knowing of whom they spoke, I queried them.
The newcomer replied, "You were in * . [maximum]-and
you must have passed through [medium] if you're
‘on parote. You must have met him there." After Al and I
o finished laughing, Al explained whg I was (Field notes,
S SRR August 21, 1973) ' : :

Suffice it to say trat such an 1nc1 nt wou]d'never have occurred

in the max1mum secur1ty pen1tent1a y where I first began the research

In a maximum secur1ty sett1ng, Qne alone genera]]y serves .

as an accurate ref]ect1on of one's status

~

2. Ga1n1_g rqpport and trust There is an 1nherent danger _

in com1ng 1not an 1nst1tut1on "co]d“ and 1n1t1at1ng research The
1nteract1ona1 norgs within the institution must f1rst be 1earned

!l and this is pr1mar11y a process of trial and error. The ram1f1cat1ons
" of. the errors made 1n 1earn1ng these norms will be-a funct1on of .
& .

o both the qua11ty of the error. and the perce1ved ro]e of the
researcher at the t1me that the error 1s made. In terms of the1r

effects upon the research enterpr1se errors made by the soc1o1og1st

"‘,at a time when he is attempt1ng to “gain rapport with his wou]d-be:
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anformants are 1ess serious than‘those errors made'at the t1me L
':that the soc1o1og1st is recogn1zed ins tbe role of researcher vThe-
reason for this is s1mp1y that at the _pre-data co]]ect1on stage,

the soc1c]og1st has time to rect1fy past m1stakes and estab11sh

- himself as-an 1nd1v1dua1_who can be tru@ted._ The'soc301og1st should

.gain‘rapport and trust with the re]eVant constituencies prior to

_ the t1me that he assumes ‘the ‘role of researcher w1th1n the 1nst1tu- o

t1on. In fact, if the soc1o1ogwst 1s successfu] in ga1n1ng rapport
v and trust prior to the time that he is 1Gent1f1e€’as\a researcher,
he may 'not be»rdent1f1ed as being primarily a researcher once he
forma1]y'initiates the'tasklofldata collecticn. This;is advan-
tageous. in that, if he is'hot perceived jn the primaryhro?e?of

researcher, his motivations fgr conducting the research (which are

all too.often viewed by inmates in terms of the researcher's perscnal -

‘ professiohat aggrangjzement) are‘less 1ike1yvto‘be seen as auestiohe‘
-ab]e. | | | - | |
DAL Ga1n1ng rapport trust. and cocperat1or an order to co]]ect
1ntere¥@w gata 1n a prison sett1ng 15 no mean feat. The rea11st1c_
: researcher shou]d p]an on perhaps sperd1ng more t1me 1n 1ay1ng B

_the groundwprk for successfu] 1nterVLew1ng-thanbfor the.wnterv1ewtng

""f?”fif>rapport, referznce is made to 1nteract1on
' whlch is. character1zed b/ rarncny, accord, and’ aporec1et1on The
term apprec1at1on ¥s used in Matza's (1960 25) sense:

""The dec1s1cn to. apprec1ate ;'. de11vers the analyst

into the arme c¢f the sutject. wto renders the phenonenon,
and commits him, thcugh not w1thout regretc or quahﬁcahonc

» RN . e
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to the subject's definition of the situation. This does
not mean the analyst ‘always ccncurs with the subject's
definition cf the situation; rather, that his aim is to
comprehend and to illumirate’the subject's view and to
interpret the world as 1t _appears to him.

Th1s does not’ mean, however, that one shou]d attempt ‘to be the same
~as those being stud1ed. Not on]y 1s'th1s not possible (if.for no

.other reason than the fact that the researcher is not ihcarcerated)

__but, in addition, such ,.ar,t,__a__t,temp’_c_,;_i,,s.,_o_ften.,_r,:e-s_e_zn_t,e‘d;_ebyA.,i,nm,ai.t_e‘s. _Pn_

indication bf this is revealed in an'encounter that took place a-

few'months pricr to the tire that I btegan collecting data on a

formp!ibasis. In the-course of an informal discussien with a few
inmates whom. I “had gotten to-knbw rather we]TQ I was told:
One thing'that we've appreciated is the fact that you've
never used cur lanquage in-‘talking to us. UWe gquessed that
you knew most of it befcre you ever cawe intc the joint
“from you reading but, yet, you never have used it in =
“~ talking with us (Field‘nctes, February 29, 1972).

The 1nterpretation that 1 gave to thfs'i‘etement was that in not

" using pr1son arqot thouqh it was assumpd.that 1 Pnew it, 1 -tended

¢ 1

to corfer non- dev1ant stﬂtus cn the 1nmatgs in the cortext cf our:

‘ 1nteractﬁon oo ‘: ;. 1 .‘ o o~ |

A Accoro1ng to Po1 Ky (]969:119);.' » H

- Successful field research denehos on the tnveqtﬁgetor's
trained abilities to lock at pecp]e, listen tc them,

=th1nP and feel. n1th then, talk w1th them rather than at
them. . o

-Wh]]e it is unooubted]y ‘true that the succeCCfu1 fieldq, researcher
' must be ab]e to assume the stance whwch Po]sky sugge<t the extent

}to wh1ch th1s ab111ty 1< the resv1t of forma] tra1n1ng 1s open to
&

tquest1on Others have suggested that the success of the 1nterv1ewer'

o in ga1n1ng rarport trust, and cooperat1on from 1nformants is -

&

2 I



.‘h1gh]y dependant upon the 1nterv1ewer S persona11ty, att1tudes,

Cazmm ’
Y A

va]ues, and he11efs For example, Lofland (1971:99) stateSvthat

the researcher' N

. { . must ask h1mse1f "Am T reascnab]y ab]e to get a]ong
with these peop]e? Am 1 reasonably comfortable in their
esence? Do I/truly like a reasonable nuniter of them,
ven though I may not agree with their viéw of the wor1d7"
It seems to me {that for cbservation tc be rossible, ong's
personal and pr ivate answers to questions such as these

_imust, at a m1n1 um, be a qua]1f1ed yes.,
e N i

wa this. is true, as I be11eve 1t 1s, then 1t is safe to assume that

49

the prob]emat1c necess1tv of ga1n1ng rapport is compounded for the -

stra1oht“ er persona]]y unskilled researcher who wiches to
'observe and 1nterv1ew cr1m1nal deviants. As Lrwin (1972:129)

' po1nts out: ,

: !

It will be 1mposs1b1e te do good research to becowe ,

- involved in the-lives of some criminal: group Cr groups,

and not to generate true feelings of friendship. Such
friendship is nct inconsistent with good research.

C e . . . And as one draws close, learns to appreciate his
e .'SUbJECtS, he will a]so deve]op sincere feelings of
=+ friendship and, thereby, in the case of criminal groups,

an appreciation for their rorms of mutua] a1d
‘Certainly not a]] researchers are able or w1111ng to make such

i comm1tment o
In resdect to the prob]em of ga1n1ng rappcrt in order to
g*1nterv1ew cr1m1na s, I must agree u1th Johnston (1056'48) that
_yPerhaps in the final analysis the Dersona11tv of the ‘
prefessional is the mest important s1ng]e 1ngred1ent :
of the successfu] 1nterv1eu : _
' ~Unfortunate]y, ga1n1ng rapport is 11tt1e more than a
:necessary f1rst step in estab11sh1ng the type ot re]at1onsh1p wh1ch

“15 essent1a1 1f one is to be successfu] 1n 1nterv1ew1ng cr1m1nals

Doug1as (1972 u2) assepts that:
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P
h

. . . trust is the crucial factor invclved in-establishing
a research relaticnship. This is true of the situation of
deviance in general. In the devient encounter situation,
- the most 1mportant factor related to trust is probakly the
“suspicions that, deviants might have about the re]at1cnsh1p
existing between the researcher and the devients' enemies,
.,espeija]1y official control agents. : N

D1stru<t is a centra] feature of renal 1nst1tut1ons o
*d1strust not only between staff and 1nmates but among 1nmates them‘[ﬂ,

-se1ves As we]] both staff and 1nmates genera]]y d1strust out- h

Ws1ders com1ng 1nto the 1nst1tut1on no matter what the1r avowed

purposes in do1ng sC. - Ga1n1ng trust in such 3 sett1ng is genera]]y

the most d1ff1cu]t ard time con um1ng aspect*of the'research : .t

| enterpr1se Cont1nua1, 1ntens1ve exposure to. the sett1ng pr1or Lg' »

to forma11y unoertak1nq the research is snmp]y not suff1c1ent in y

4“0rder to cain the trust of potent1a1 1nformants, cne reeds
eexposure oveA a fa1r1y 10ng period of t1we SG, that the petential

anormants ay "check out" the researcher (anc, also, so that the

For the researcher to exp1a1n h1s'r01e 1n order to Just1fy

E researchjz/may "check cut" hwe 1hformants)
- h1s preyérce te 1nmates fer the purpose of estab]1sh1ng a re]at1on-
-sh1p oﬁ trust is s1mp1y not suff1c1ent ena . should perhaps be avo1ded

In an- atmosphere oF d1strust and susp1c1or, on]y the nawve wou]o

accept such an exp]anat1on -- and I have 3et to encounter man)

Tnmaftes who are 50‘na1ve . Rather, the wou]d be researcher w111

-be w1tt1ng1y or unw1tt1ng1y put throuoh a ser1es of tests to . "??QT
\ S
determ1ne 1f he can be trusted. h1s concern: w1th ‘the researcher 5 .
-

?rtrustworth1ness extenos to. two sphores ofrh1s 11fe .personal:and,w.

profess1ona1.' .

® L
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. Statements made by the researcher to the: effect that he can

be trusted to keep the 1nformat1on wh1ch is g1ven to him conf1dent1a1
~are Just that -- statements : In a pr1son sett1ng where prom1ses

of conf1dent1a11ty are be11eved to be cont1nua1]y broken, the |
1nfcrmant.who wil) ‘confide in the researcher on thevbasls of such‘x

-a 'statement wiil probatly have veryrlitt1e or no usetu] 1nformatjonf

-to‘offer In the codrse'of"mv research I discovered that the

1nformants who turned out .to be the most usefu] were the ones, who
were Ln1t1a1]y the mest susp1c1ous and who put me through tte most
tests 1n order to assess my 1ntegr1ty

’ For examp]e, a few 1nformarts told me several months after
the fact“thatmwgg;pr to the t1me 1 undertook the research fa]se
1nformat1on (wh1ch was unre]ated to my resgarch) was de11berate1y -
g1ven to me to see if 1t would get back'T?\the author1t1es Outs1de
fﬁcontacts were used to see what cou]d be Tearned about my persona]
1ntegr1ty, 11festy1e, and the Tike. Cne 1nformant weht SO far |
as to have an: acquaantance of his who vas 11v1rg in the same’
‘commun1ty as 1 run a’ cred1t check on me. In the same way that one
who app]1es fer cred1t 1mp11c1t]y ccnserts to and expects a cred1t
'jcheck ‘the researcher ‘who hopes tc estab11sh a re]atlonsh1p of
.trust among 1nmates in a pr1son sett1ng should be- rrepared to have

_',h1s ]1fe anu 1ntegr1ty eva]uated

It should. ccme as no surpr1<e that there is-a concern among

inmates as tc- the researcher s profess1ona]‘dntegr1ty The profes—

- sional 1ntegr1ty of- the researcher w111 determ1ne3 at 1east in. part,

\

“'how,the research;data are used. Wh11e the eva]uatory cr1ter1a

o
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wh1ch are used by one's profess1ona1 co]]eagues are not the same
ds those used by 1nmate eva]uators, a similar concern 1s nonethe]ess (.
dresent One has a public Tlife- as a profess1ona1 and this put]1c ‘

: 11fe is non1tored and eva]uated both in tcrms of the acceptab1]1ty '

~ ' K

of the researcher 5 pub11c statementc and the congruenc? between.
those statements made 1n pub11c and those made pr1vately w1th1n .

the institution. Th1< does nof imply. that pub11c statements must

[ —t o e O S SR

”necessart{y_be pro 1nWate, 1t “does mean , honever that one’

pub11c statements must be perce1ved s be1ng honest and capab]e

. of be1ng substant1ated

In sum, the trustworthineSS of the researcher is‘eva1bated
Cin terms of the 1mp11c1t precepts of the 1rmate code with the |
researcher ofter be1rg Judged more harshly than 1f he were a

’ .fe]]ow inmate.

‘

';3. Cocperat1on Roth trust and rapport are neCessary but '

not'suffic1entscond1t1ons Which'must be present in the Tesearch -
encounter if the researcher is.trudyvto gain the cooperation of
the peop1e»whom he desires to~intervieh. 'Once;trust_and,rapport. 
are presert and the research endeavcr has been anncunced the ‘

.potent1a] 1nformantc w1]1 typ1ca]1v ask themse1ves, "Hhat is 1n
th1s»for me?: what is the pay-off7”' Nax (1952 °4 l:) out11nes

"ian exchance mode1 hh1Ch is the tas1c of cooperat1on :

~ "Why should ahybody in this group bother to ta]k to me?

~ Why should this man take time out from his werk, gambling,
or pleasant lcafing to answer my questions?" I .suggest
that as the field worker ciscevers the.correct answers he
will.improve not enly his ‘technique in a1n1ng infcrma-

“tion but 2lso his ability to evaluate it. I suggest
moreover, that the correct answers to these questicns
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. w111 tend to show that whether an 1nformant 11kes, hates,
_or just doesn't give a hoot about the field worker, he
will talk because he and the field worker are raking an’
" exchange, are consciously or uncensciously giving each
other someth1ng they both desire or need.
Because of the deprivaticns associated'with being,incarcerated; the
element of the pay-off is crucial. 'As the same time, there are
"ethical- legal, and institutidna] restraint=‘wh*th Timit the numter-

ano types of pay-offs trat the researcher can deliver.

My exper1ence has been that 1f trust an?“respect for the _v'ﬂ .
researcher are pgéﬁent being asked to deliver pay- -cffs vh1ch _ |
xv1o]ate the researcher' s.ethical s@ndards or Tegal or institutional
hbrms ﬁs 5 ~p1y not problematic ‘-What is problematic, however, is
- being p]aceo in a pos1t1on where 1t is later perce1ved hy thcce
who have recuested 1eq1t1mate furms of ass1<tance thet you have
prcm1sed to do- more than you can actually de11ver _ﬂ d1ctum, |
‘ spch,as "Ifﬁthe hesearcher is to cet eontinued copperaticn,'he‘
should promise'no more than he'can de1iver” tends te oversimptify
"'the watter The d11emma which ihe researcher ie in all toc often
| is one in whwch those who ask h1m to 1rterceoe or their own behalf
Vor on the behalf of the irterests of a group cf 1nwates with' sowe
1nd1v1dua1 or group outside the pr1scr m1¢perce1ve the amourt of
' 1nf1uence wh1ch the researcher actua]]y possesses. Thus, the-“
"»prob1em is one of not hav1ng the 1nf1uence to cffect the repre- f
-sentat1on vh1ch has bteen. made rather than s*wp.y be1rg ab]e to-
make the reprecentat1on- I found that throuorcuf the course of

fmy recearch, I had ‘to reacsert how Tittle. 1rf1uence I actua]]y

had outs1de the pr1son even thouch T m1qht have a forme1 or

‘/
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informal association with those whom f was'beingjasked to contact
on an inmate's behalf. | . |

An 1mportant type of pay -off which thelresearcher can
ﬂ?de11ver to his inmate 1nformants is. sugoested by Skotnick (1966 130-

- 32) in his d1sc:js}on of the 1nterpersona1 ‘rewards wh1ch may

_exis¢ for police informers. ‘The researcher who 1s ab]e to 1nter

act with his 1nmate 1nformants ]n an’ ega11tar1an and nog]

not un1mportant‘fbr those whose 1dent1ty is perce1ved:§s
2@ <- <

most stigmatized when interactnng_w1th.those.whomcome from outsid
! - . toe . Lot . - .;';‘ ‘ R .

" the prison setting. -

The gaining ‘of cooperation because of its effect upon the

-

1nformant s self-esteem may be encouraged in another_way:
5

iZe1d1tch (1969 13- 14) has noted that the 1nformant may act “as the

i observer's. observer" or as .a kind of research ass1stant LIf this . E ;

‘,ispthe case in one's research, then by -all pean;°1et the 1nformants a;;

know that this is how you view them . |
FO]“&g\‘g fhe suggest1ons of Toch (197}) 1 found it

advantageous’ to go a step futher and use "the conv1ct as researcher

hTwo inmates whom I had gotten to know and respect and who were
respected by 1nmates c‘me to me pr1or to the t1me that the forma]
research was to begin a d'offeredzthe1r services as research
assistants. The adVAntages of having inmate—reséarch assistants’
“were numerous;. they cou]d make requests for cooperat1on from other

1nmates that I cou1d not makes; . they cou]d ask quest1ons of

1nformants that I might- not have asked for a var1ety of reasons,



‘.and, their presence in‘the interview situation and knowledge of -

_the informants lessened the 1ikelihood of my being "conned". In
-,Vaddition, I was given‘the.benefit of their unique perspectives

4ih the'jnterpretation of the data. Their assistance undoubtedty‘
resulted in greater cooperatton'from other inmates and, I believe,

‘in an increase in the reliability and validity of the data ‘which

55

were obta1ned However, 1t is un11ke1y that thd'L a551stance wou]d.

have been advantageous had they not been trusted and respected by
other inmates. o

| Finé]ty, et ortant means.of gaining the cooperation

of inmate 1nformants is through what they feel they owe you, the
eresearcher, as a result of perce1ved benef1ts ‘which were. dbta1ned
EﬁlQ_ to the t1me that the forma] research was undertaken .The'
type of interaction wh1ch leads" to & re1atﬁonsh1p of trust may also
lead to a fee11ng on the part of both the researcher and ‘the
‘potent1a1 1nformants that they "owe someth1ng” to each other
In this context I reca]] an. 1nc1dent which took p]ace JUSt pr1or
‘ to the<¢ame that I dec1ded to ask inmates to consent o, taped
‘1nterv1ews An 1nmate who was staying at my- home while on a pass
from penltent1ary told me that he and some other inmates. had been
d1scuss1ng what they mlght do for me-in order: ‘to pay me back for
what they be?1eved I had heén do1ng for them T was to]d that
arrangements cou]d be made S0 that I could get a‘new car for $500
through a«successfu] sto]en car—-1nsurance fraud operat1on or, -
if I preferred, arrangements cou]d Be. made to have an enemy of

two "taken care of" by some of the r out51de contacts 1 sett]edf



“of the data, wh1ch have been obta1ned

:Unfortunately, an obgect1ve assessment of p]aus1b1]1tv is a func

Y o -

on requesting that I be given the type of_cooperatﬁon which would

' contribute to the realization of the goal of Obtatning useful and

‘valid data.

‘4, The assessment of vaTidity: Any researcher must:be

concerned with the'validityjof his‘data.‘ For the researcher who

-uses data obtained from criminals, the issue is an especially

thorny one: . those-who have»used SUch data have probabTy been

confronted w1th some var1at1on on the unsubstant1ated assert1on

Athat “conv1cts will a1ways try to con you." Substantiated or not, . °

it is nonethe]ess a charge whrch must be answered.

s prev1ous]y suggested, the ga1n1ng of trust in a aﬁgson

sett1ng is an emerg1ng process (Th1s holds true for “the research'§

design as well for it must be structured ‘within the context of

these cont1ngenc1es ) So, too, is the assessment of_the validity

There is a var1ety of 1nd1cat0rs wh1ch the researcher who ,

v.fconducts 1nterv1ews in. a pr1son sett1ng may use to make a Judgment
zfas to\whether h1s lnformants are te111ng the truth Some of these
':‘1nd1cators are preSent wh11e the forma] re§2arch is tak1ng p]ace,
other emerge only after the forma] research has ended At any,rate,

'thg researcher must keep them 1n m1nd and pursue them

~a. On-the- scene va]wdat1on A cr1ter1on wh1ch 1s common1y

emp]oyed in asse§s1ng whether we are being told the truth both An -

the research encounter and in everyday 11fe, is that of p]aus1b111ty

"W

of one 'S knowtedgegof the phenomenon be1ng described The 1ess we .

-»' “.x
r '.



gggg about the phenomenon, the more 1jke1y we are to rely upon
| personal biases with the'result being a subjective assessment of
p]ausibi]ity A useful approach to this problem: Ts suggested byr
" Irwin (1972 128) 4 | ’
Br1ng1ng a group together exprgss1y for the d1scuss1on ‘
‘'of their world is perhaps one Of the best techniques

+» "~ for both obtaining data related to very subtle material.
’ .and testing the genera11zat1ons which the researcher has

_ugeneratedrs\mﬂh_wemm_u e

I found that 1nforma]'group meetings in which the research topjc"
was discussed prtor to the time that formal, individual ipterViews'

took p]ace sen51t1zed me to’ aspects of .the phenomenon about ‘which

I shou]d question my - 1nformants and a]so gave me some has1s #bri
~¢‘ '

'asse551ng'Uf’p]ausqh111ty of the accounts g1ven to me Tha

'icont1nuation of such meet1ngs dur1ng the course of the forma]

research enab]ed me to. further eva]uate the pTau51b111ty of thesg

accounts “As a resu]t of such meet1ngs, there vere some 1nstances

‘wt

' ‘-‘y ,.':~ .«:

'rwhere I d1scovered that the 1mp1aus1b111ty of certa1n accognts was

T a funct1on of my own . 1gnorance

-If the researcher is_questfoning inmates about evehts}re]hted

to their crimina]:hehaViour; he will ftnd-that many of thesevévents

involve more than one participant. In some 1nstances, thesefk

part1c1pants are serving sentences at the safie 1nstTtut1on The-.;

3 -.\q

' researcher thus may be in a pos1t1on of- be1nq ab]e to 1nterv1ew

more than one part1c1pant about the same event The congruence of

the separate accounts may increase the researcher 'S conf1dence

- !

.



Nie" " LT L,
. fl % . . ?"S‘é-:: . v L i

> b e " v ' ‘ P

Becker (1969’249-50) makes a d1st1nct1on between d1rect3ﬂ5 "' .

.

"and vo]uﬂteered statements, attr1but1ng greater va11d1ty to the
1atter. To this should be added that when 1nterv1ew1ng 1n a

prison settwng, we shou]d make a d|st1nct1on between vo]untary and

*®

;vnvo]untary 1nterv1ews. JIn most 1nstances, the 1nmate who has not
. ’ LI '~' w - »
>vo1unteered to be 1nterv?ewed w111 say very 11tt1e,o]1e to you, or, S

N o

+-~-morg- 11ke1y, s1mp1y not show up- fer the 1nterv1ew. Hhx]e thei,—*~~¥?~4lw~7;~7

b
researcher who re11es upon the cooperat10n of vo]unteers may be:

- fof thsiﬁMmate popu]at1on, 1t shou?d be remembehed that the turn-' '_,A .
. ‘9' N A .

h over*wh1ch is a reSu]f of - re]eases apd transfers and nonava11e‘ [

'-Just1y¢frﬁt1c1zed for not haV1ng a samp]e uh1ch 1s represen>

b .

. ab111ty due to ass1gnments to the segregat1on un]t 1s so. great .

. w}

in most pen;tent1an1 that, ai best, a probabﬁ11ty samp]e w111
A%

be representat1ve on]y of the 1nmate populat1on on the day thét

;o ‘ 3 S
the samp]e was drawn Céf ,,w11k1ns, 1969: A8- 50) Jjﬁ__ e .

T J KL

: " ,im fo_}he scene va}idat1on' “The n1gher the security® g%”'
L ‘ . é

6
AT

rat1ng of the 1nstatut1on 1n wh1ch the 1nterv1ews are be1nq
conducted the greater the 1eve1 of dystrust 1n the 1nst1fut1on
: The reseaheher caa heTp contro] for systemat1c b1as uhrch may be

a resu1t of the react1ve nature ofﬁ!!e 1nterv1ew sett1ng by

;ﬁme to ga1n rapport~J T e

kﬁ these new sett1ngs ‘ :._gt;,e;_;: pramarwmy a probfem of the
s i -t S C IY S R
- Yesearcher s beqng ab]e to trave1 to these d#&ferent sett1ngs

,{:‘_Efcher has beenisuztessful 1n de¥e10p1ng the~k1nd of e
. 7 A;f‘v'v':‘. . u“:- .‘ 8 ) _4 3 O ::'ﬁ . .. _"'.l;: w o .

€ »
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. A A
! re]at1ons which 1ead to profitab]e 1nterv1ews in a max imum secur1ty

pen1tent1ary. then he shﬂd]d’have 11tt1e difficulty in ga1n1ng an

A 7\
entre 1nto_1nst1tut1ons-wfjé’1e55er securlty -rating by re1y1ng

W ,
' lt upon informants who ',;been transferred to these 1nstatut1dns
Consistency in the\dﬂ' '

. <
~institutions and (a{,. g

"on the. street" h ";\} sdﬁport to the assu_+;; »_;< d._ .fi;”1;;5'fj7m;;

accounts are va11d

B o SRR 1‘
« g ,;-'.‘.%;4' 5 Q‘; v
a» N Another aﬁb ggch tb dﬁf thé scene ‘

,"\. ’ ",’“fw n\ '“ e ( L " ” y
'-b- those 1nd1v1dua]s whom _vod gci’to .k w weH an yé whom you have

a cont1nu1ng re1at1onsh1d to asgess the va]wgatfhgd the data in
;

terms of What thay’observeg(§ur1ng the't1me 1t Was be1ng co11ected :

'f- © -~ and whai they heard afterwards throuqh the pr1son""grapevwne
"';": o } .
B For’exahp]e, in- responseato‘th1s qtest1on, one of my research . .
' oLt
. ,_a%§1stants stated in a 1etter wr1tten some 'SIX months after the’ S
o ;’,“ . )

¢1nterv1ew1ng was comp]eted that

PR : eﬁ; . Tommy and I served an add1t1ona1 funct1on bes1des
S - + “just grranging the interviews -- we know the people 1nter-l
e viewbd, we live with them, and, in some cases, were. - : )
IR crimindlly inv#lved with them- andebécause of this our. - : Y
T .. 1 presence- dur1ng the interv.ews prevented them from 1ay1ng o
track. We'would have picked up onlit -because we've been = : - J
: throﬁgh that shit (deaﬂs) and they know it.  So .because:’ S A
-+ vof tW® .and because they knew you and’ therefore- abcepted o
"~ - and trusted you, they laid “straight: goods“ 0on, ybu Now,
I know-I ‘don’'t have to tell you 'that you‘uere 1iked :
S refpected, and trusted by . the cond bug_ this is: aga;i%éor
SRERE . . those .in doubt.. I For:most people this would b
' ' acceptab]e answer but not. for all as I ant1c1pate them s R
O saying "cons wil} always try to com ybu and what's to S ’
o AR prévent this one (me) from doing the same?” - . . .when AL
- T, we were coalect1ng names -for interviews ‘the ma30r1ty ‘ ,
St 7 (too strong), a good percertage, expressed .concern over ~ ' .
o ; dwhat you. were go1ng to do with the material. because they : o
oo though it m1ght Jeopord1ze the 5d%s1b1]1ty of future deals..

we
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tDIf they were going to lay track on you: the} certa1n]y ‘
wouldn't have been concerned about the results (Correspond-
ence, February 29 1973).. 4 '

In a 1ater letter (April 14, 1973) this jgmate stated that what !
nhelps v"i.i.. . to substantiate the 1nforma&n s vahd1ty are the
1nterna1 s1m11ar1t1es that, in my. op1n1on, preclude any poss1b111ty

-of a con job' or co1nc1dence "

< A-final 1nd1cator tha‘t‘the kind of “rapport Which Shou'IA"M"m‘

f.r1nformants after the- term1natqon of the’ research It is im oss1b1e

e,

‘some of them If thms 1s the case, then a natura] con
: . 4

assurance that the 1nformants were’ te111ng the ttgﬁhaﬂ—Byfthe*same ;“n

‘ token, th1s rapport,can—be‘u“d to fac111tate other checPs on the

e b T . .
'.}.

‘@b]ld1ty oﬁ the data such. as deccr1bed above ; '.' .

»

It is sugge?ted that s1qfe th1s researcher d1d*sense

-]

rapport w1th h1s 1ﬁ§prmants and s1nce the data wh1ch were co1!’cted d
1»- -‘.I' u.

d1d meet the cr1ter1a for the assessment‘of va11d1ty out11ned3above,

that"the data to bempresented in subsequent chapters are worthy of

cdhsfﬁ&rat1on in 1ncreas1ng our understand1ng of the negq¢14t1on




.C. Analysis of Data

o R
¥«? In his analysis of gang de11nquency, Schwend1nger (1963)
fi" Mhenever possible, 1ets the part1c1pants speak for themse]ves
YA
’.n

\J,}\ww 1m11ar1y, Browne 1973) presents a wea]th'of 1nterv1ew data 1n' '
ik:'rthe body of her work so that the reader m1ght eva]uate her 1nferences
As will be _seen, much of the 1nterv1ew data €ollected on negot1ated

- m~mw——3ust1ce eﬁ#’ﬂ!ts— ﬂw1v1d descrtpt1ons by offenders of the barga1n5w“~w¥—-ﬂ-

R

degnd tbQ,c1rcumstances surround1ng the negbt1at1ons
Thsﬁgv e . IS -3
e reduced to a purely stat1st1cs render1ng, mhch

i
|

1 Wh"l(;h were-.(_ g
| Were these data,

of the richnes of these data wou]d be lost..

Y RN
o .‘ e ‘e "'\

~ﬂj45_'v’l.;-;20wever; the coding -and stat1st1ca1 ana]ys1s of the 1nter— N
' Q- M q . N .

V]ew data -has be n useful from the ctandpomt of d1scern1ng patterns -

ﬁ

.h

e and tyegs of neg;'1at1ons and as an 1nformat1on retr1eva1 system

' Of the 115 respond ts, 104 described 20? usuahue cases of nego— o

t1at1ons S1nce theoret1ca] samp11ng (cf G}aser and Strauss,‘1967)

L 4
T

‘was: emp]oyed the data ayg popu]at1on data and shou]d _thus be_ v'
..as being techn1ca]]ylgggrg,ﬂntataye~onﬁy”6?#those who were fnter- -
— o

‘"”VTEW€dggvfa;ven the éxp]oratory nature of th1s study, stat1st1ca1

_representat1veness is not,v1ewed as be1ng problematic. ' . o ﬁg

- 3Smce the aim of this study is to discover and to descr1be

o patterns of negotiations, it is important that the patterns them-

’  selves be sampled. The techn1que which was employed is termed, - ,

" "theoretical saturation" by Glaser and Strauss (1967:61): «

. The criterion for judging when to stop sampling the. d1?¥er— }
‘ent groups pert1nent tgga category is the category's theor-
et1ca1 saturatton.”~Saturation means that no additional.
“data are being found whereby the socielogist can develop, ,
properties of the category.' As he Sees similar 1nstance§ I
over ‘and over again, the researcher becomes [continued]

4
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D. Reality and the Ideology of the "Coh"
. ) . N . “ . : . .‘ "Tv'
It has been necessary to 1nc1ude'a'g1ossary to assist the
readerhin'his'undehstanding of”offender accounts of negotiations . - R
o . - wf,‘( <t

w1th 1aw enforcement agents This serves as ev1dence of the | '
-communa11ty of the lnformants' 1anguage and of the1r wor]d that o a
;1s, it suggests that there may we]] be an “1deology of the l'con' " |

‘I"%?t most ;'gﬂ the offenders viho were 1nterv1ewed viere cymca] about o ‘ﬁ

1

?4‘ "‘&%Anﬁgﬁﬁ"ﬁ‘tﬂwstme should come as’ no, %Y‘pﬂse It does 5“9985t

M\w r"

'3’ -'hm%e\rér, {haﬁ.: ',', per‘ceptmrfs of reahty may be 11tt1e more

a reflecvtz-d;ﬂ

nw

t‘haﬁ

W ‘3
G ."»\-:4 iy

. ;‘,_‘ '. ,\» .. .
to th1s questwn to date, Nettler ( 961) conc]uded that "bad" men

per‘cewe reahty at Teast as accurate]y -- or as 1ﬂ1ccurate1y --

as do "good" men-_aln add1t1on, the perceptmn that many offenders
haveIK of the system of negot1ated Just1ce as bemq somewhat 1ess
than Just is shared bv other observers of the system (see,for

| example,, B]umberg, 1967 and 1969 Dash 1‘951 395 J. Mﬂ]er,A
1827:221; Jiggman, 1966: 39 and 231, and’}%s 232-33; - ind. Packer, , - .
1968 150 %ﬁany of those 1nterv1ewe‘d wo%d‘agree w1th Bak-ér 3 co

1933 ],90 c1a1m that R

S .
empirically conﬁdent that the, eafegpyy “

oo -
4.-" :

It was found that after'72 of the 115 inFapngn ,' ,_ ;'* .'-"‘},
aoe MO addl,t‘rona] information was obtained whych had-a s1gn1f1cant ’-5r:‘ SN Y -7"
Jimpact on the development of the patterns o? negot1at10n which’ ﬂ ’
descmbed -in the -following chapters. - _ .5 R ngr“

¢ )“@ ’ . ' - 3 . ’;. - .“ 20
“ - q"” ’ . e r:‘--f; -
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‘w:. . . . .cover, Statutes.are stretched or 1gr¥0red Tt is. WY ay /\ .

. e the ch1e< Joss to order]y adm‘umstratwon of the
“criminal law. which comes from bargammg for pleas of
guﬂty, pleas to lesser offences a d»xthe .~1mmumty /
bath" is that it is all extra-)egal ,:secret and under-

k in actmn" entirely, :wlthIStht regar‘ﬂ for 1aw in, boqks
atl. ¥y .

Offender‘s have no more of a vested 1nterest 1n makmg the system o’r‘ :

ﬁegohated Just1ce }ook,.bad than do those who are expected, if not

_requ1red to espouse»the official morahty have’ in mak1ng the o

'system 100k good w1th the above 1n m1nd we- shaH tentatwe]y
accept. the propos1t10n that the offen'der s perception.of the

system a"s no more 1naccur‘ate than the per‘ceptwns of others. who

operate vththm the system il ' ‘“(\' e

Ak

/

- SV T . s %



. A, Introduction]';'»'_ Co . :Z'>;;‘ RS

Y

' \f\\\\;he\;EEEUn\far th1s is twao?d the pos;essvﬁn of. Qoeds ‘which are .

des1r‘eﬁy the author1t1e

offender and many dea]s 1nvo]v1ng a k1c

e, OF” crfm1na] charges.’ If handled properTy, L k1ckback can mean a

. -'sw1ft, certa1n, and favourab]e outcome of an gfrest for the‘

- EHAPTER THREE

© " THE KICKBACK . s

o

‘Made a b1g th1ng out of it. There was some papers in
.. that safe. And he was tea] nice about it. - He knew . R
- I hadn't had a chance to spend.mine, he was pretty . = _

- sure of it. He sa1d Look, if: you . wanta kick .the stuff

~back I"11 guara te@ you won't get ggry much time, but.

S if you don't we' 13 see that you ge the Jimit. He _ o SRR

said, You probg?{y got it aboard, we're.not going to
‘look for it, makes no-di fference to us, it'11 make a
difference of .ten or fifteen years to yay. Aghey were ~
just laying it on the hoard the way it wgs ¥ 'sol A
" fidgured the best th1ng to,do was kick it bagk and get S
off as easy as 1 c@u]d They qave the other two a o
-year ap1ece and they gave me two years :

. Q?;- “'J -- Wart1n, 1970: 38v'
* T . . &

From the-standpo1nt of .the offehder{mthe best dea]s can SR

be made by kicking back sto]en or 1111c1t goods to the auther1t1es.

-

. i
st1tutes power in the hands of the

.

k -may be made at a

re]at1ve1y ear1y stage 1n wh1ch it is poss1b1e to av . 'the fijﬁng_.
~

?».., ‘i‘ N

<offender, wh1]e not a1] offenders are in a pos1t1on to offer a

¢
e

64 . ) o S .ttlo i
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..’"4 oL

. “,“'. :
v ’ k1ckback to the author1t1 ¢%ur 1nformants descr1bed 38 cases

'Where such a deal was d1scussed

0

In th1s chapter we shall look at the exper1ences of

offenders w1th the k1ckback and how ‘this type “of negotlated sett]e-_

1
- .

q@ent may, in add1t1on to asswst1no off1c1a1§.1n ach1ev1ng the

N
1eg1t1mate goa]s of crime prevent1on and the- recovery of sto]éh?

v R £, 0\-

*?&;xﬁffo The Récovery;of Sfb]en Propertyj L :d’

PR .-, : ‘ _ MR i

C N N The recovery of sto]en property 1s a]]eged to be an

important’ po]1ce funct1on *f;.? -«ﬂ"" T

I . . ’ ™
Al

" One of ‘the main jebs of the burglary’ detecttde is to’
: recover sto]en property (Skoln1ck 1966: 127) .

. ) .«1!
e 1ndeed the1r fthe po]1cp S] ab111ty to recover -
. st®len items-is of ‘much’ gréater ampoxtance in passing
;... = " judgment’ on their’ eff1oaency than is the question of
- . whether they & prehendY. the person that perpetuated
[sic]* the cripe (Chamb1;ss, 1972 170)

To make the assumpt1on from the ahove that the th1ef S possess1on
’ of stoTen property pgr_se glvés r1m a great deal of barga1n1ng 'vx n;
power when dealing w1th the po]1ce wou]d be 8 °gross overs:mpl1f1ca—
f‘ 't1on Our data s1mp1y do not support such an assumpt1on fhat -
iri’ﬁv does emerge from the data, however: is that the offender ‘who . tﬁéh
posseiﬁes sto1en or 1111c1t propert/ has power 1f one.. of two
cond1t1ons 1s present: 1) The property 1n quest]on may be used

in the perpetrat1on of further, and perhaps more ser1ous, cr1m1na1 L

‘ acts 2) An 1nsurance comp%ny or 1nf1uent1ar v1ct1m makes 1t

1 apparent to the p011ce that they’d951re (Wh1Ch perhaps understatéiﬁi

. p

| 5”iiproperty, encourage cr1me_when taken’to its ]og1ca1 CONCTUSTON - reoe = oo
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the case) ‘the return of the sto]en property' When one of these 4

two cond1t1ons 1s not present the concess1ons wh1ch are offered

#

are genera]]y such that they are not perce1vedy&y the offender as'

i 0

' be1ng espec1a11y advantageous

.+ o I'was chﬁrged w1th a gram of hash and they [the

po]ice] said. they'd:drop the charge if I'd turn back this

colqured film. I thought I was charded with more than

the gram of hash to start with, and some pills, too, but
S 1 wasn't charged for ‘them. So, I told them to stick the

CTT T T deal"up their ass, 'cause it was $4,000 worth of coloured

o F%{; “film for a seven do]]ar gram of hash They were upset,
L 4,. bUt : .

UHAT FINALLY HAPPENED WITH THE BEEF7

They dropped it, f1na]1y ~ (no 15)

A s1m11ar type of case, in which the qains were felt to be more
apparent than rea],ptnyo1ved an jnformant who discussed his case‘
‘prior to hisliransfer-to'another'institution and'before'taped&
interviews began "Ted” is regarded by systemat1c cheque forgers

i

- as one of’ the best in the busmess ' a per1od of léss than two M
months, he cashed oyer $100 000 worth of forged certified cheques.

As has been the case with many systemat1c cheque forgezi? h1s

arrest came about as a resu]t of chance rather. than through

f”he vas stopped for a traff1c v101at1on o

sc1ent1f1c‘detect1ve w;,-
,b"(Cf., Klein and Montague, 1975) At the time of his arrest, the

police promised him a 1gn1ent,sentencecif7he wou]d return the
‘ L c _ e
proceeds of his cheque-writing spree. Ted s1mp1y cou]d not see

the percentage in'such a‘dea1 He fe]t certa1n that g1ven the

pub11c1ty wh1ch was assoc1ated w1th the caSe, he would get at,

]east a f1ve year sentence even 1f he returhed tﬂb money. W1thout

return1ng the money, he est1mated that the most time he wou]d get

S -
"\ . / B

ﬂ . . , ’ n '.:Jf’ - . - °
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would be ten years, given the sentencing patterns in the juris-

gias arrested. In Ted's estimation, one-hundred

thousand, well-18undered, tax-free dollars were worth<mo?é;than

what, at most, would be a five year difference in the amount of

time to be served. He refused to return the money and was given
. e retu - 4

" a seven, year sentenbe.'

-« -

When an offender 15 certain-of-a- conv1ct1on ‘and of’a-

sentence‘1nvo1v1ngAJncarcerat1on (as opposed to the dropp1ng of ‘

N a11 charges) ahd theré are-no rea] or mean1ngfu1 as@hrances that

-the return of the stolen property w111 be a]] that advantagequs,

67

aAprom1se of 1en1ency may not be too mean1ngfu1 This is espec1a11y

true %hen tdere are no guarantees that the promlse of 1en1ency
7

will be keig - ' - o ‘ /////"'

Eﬁﬁia’

‘
-1

, - |
WHAT KIND OF.OFFER DID THEY [THE POLICE] MA%E’

-

Less t1me; Like on th)s one here they said, "Give us the
money and we'll see that you get only a few years; "don't

‘give us the money and we'll see-that you get twenty years.

. - - -
DID YOU COMPLY?

s .

- them the money. .« = P

o NHAT.HAPPENED AS A RESULT OF TH}S-DECISION?

‘get. _
~ EVEN IF YOU HAD RETURNED THE MONEY7

I couldn't see any sense in g1v1ng the money . back because -

I knew one way or the other there's no witness to it. A

deal is a deal. Now what kind of deal is this?" They-cou]d

-returned it or not.  Who am I scrgam_5

© turn around and still give me _same th1ng whether T .
go1n§‘to
going to be]]eve me7

HOM MUCH TINE DID YOU GETZ ° -

NS' 1 figured if I'm go1ng to Ja11 I'm not going to giVe

,Noth1ng Thgy Just gave me whaf I figured I was going to -

- Who' s,



) Five yeers and they were threatentng twenty.- (no.‘87)

"~ Even in the easedwhehe an foenden does return the stolen‘i
Aproperty in exehange for 1en1ency; and receives the Teniency which - -
was prom1sed the perceived advantage may not be a11 that great o

- even 1f that wh1ch was returned was’ not part1cu1ar1y va]uab]e to

'-hjm;

- ;m».“On turnlnggnn ‘material. from_a_warehouse burglary on_some-meu-“p;,_we
- thing, you can make a deal w1th that You get picked up )
" on a 51mp]e B & E and tall 'em you'll turn in S0 many

T. V 's or someth1ng That's. easy S : .

DO YOU THINK -YOU- GAINED OR’ LOST IN YOUﬂNEASE’

- 0Ohy I didn't lose’ anyth1ng cause I stdle the T.V.'s’to’v
g start. w1th Just time, -~ - .;q o e

. =DO YOU THINK YOU GAINED THOUGH —-‘GAINED IN THE Sf SE OF
- ST WALME TO DO SO MUCH TIME?
« ‘« S
No, Acause if 1'd have fought the charges, there's & .
. chance. I might not have teat them. I plead gu11ty to - -
. théul.and I can't appeal. them. It's on my record for Tife. -
+ -There's no tak1ng them Ehck, 50 I Tose. (no %ﬁ ' o

.

. - A stha1ght return of sto]ep property -- propenty wh1ch doesf' o
not carry w1th 1t the potential of further, and perhaps Qpre i__j _ g%f
ser1ous, crime be1ng created w1thout its return -~ is not a sound: :f. :.ﬁif

| basws‘for a prof1tab1e dea1 v Thns cgn be q]eaned from cases such.
as the fo11ow1ng | '
: Th first dea] was in '62. It was a B & E. and, well, it
just a stra1ght dea]. right across the board you know .
WHAT.WAS THE BASIS‘FOR THE DEAL? ' i ”f
s s

i‘k1Cked ‘back the googs; S . - i #‘v_w . e
WHAT HAPPENED AS A RESULT OF THAT? ' o s

I was supposed to get a’ suspended sentence and I enﬁed up
‘getting e1ghteen months. tr . S ¢

¥
-.»m.\ ’

- 7 Co. ‘ - . v
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UNSUSPENDED?
Yeah, unsuspedﬂed.

' NITH WHOM DID YOU DEAL? R

The RCMP and the prosecutor in L %%'

(no. 26)

They sa1d that if 1 would return the merchandise [stolen
o - furs] they would .drop the charges.: . See, when.I was
weem e piecked upThade-- T1ke;»someone_had said. someth1ng and

1 got picked up. Ard I was in possession of a gun. And -~

1'd been p1cked up for a gun about a year befbre, and I
knew 1 was going to get a lot of time for this gun. And .
they [the police] sa1d "Well, look, we '11- drop the charge
and that wax it won't even get to court. - We'll keep the
gun and we"11 drop the charge." They got the furs but

'they never did drop the charge. I ended up gett1ng two. and
“a-half years for 1t Ano. 17) '

Ne myst concTude that to negotiate on the basis of a

stra1ght return of the proceeds of a crime is not to negotrate from

P

. a poSnt1on of stvenggg The exper1ences of. offenders who have
T )

' negotlated on this bas1s ra1ses serioys quest1ons as to whether‘the'
poT1ce aré, in fact aTT gyat concerned.about the return of stolen
property Qer_se Offenders who have ‘had exper1ence ‘with such deaTs‘
51mpTy do not be11eve that the outcome 1Sogenera11y aTT that advan-‘

tageous, espec1a11y when a fawr amount of money is- 1nvoTved in the
34

’k1ckgack _ Add1t1onaT suppont for bhe1r be11ef comes’ “from a,

recommendat1on made by the Canad1an Egpmfttee on Correct1ons (1969:
%

199) that a greater uee.be made of”f1nes, e1ther ' Tneu of, or in

Aadd1t1on t0,.-a° sentence of 1ncarcerat1on Th1s reconm&ndat1on was

P

"made in ordefvto e11m1nate s1tuat1ons where the offender benef1ts
f1nanc1a11y from the comm1ss1on of the offence reTat1ve to the o

sentence wh1ch he. rece;ves -=.a s1tuat1on wh1ch the Comm1ttee o

ca
v

. -~ '. R . B )

';obv1ou51y be11eves ex1sts.‘\.
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C..” The Prevention of Crime

*From t1me to t1me, the pol1ce have been known‘to make; what
is 1n the view of sgme, rather p1ous statements to. g’@ ffect that
J"we are .less concerned about 1aw enjorcement ‘than we are abOut crime
' prevent1on'" Such assert1ons often br1ng rather cyn1ca1 re301nders
:from crimina]s However, to be11eve the c1a1ms oF our 1nformants

S O — L 01‘,

' regarding the1r e*per1ences w1th the system of negot1ated Justttxr

N e

means that crime prevent1on ‘must be accepted as, d. focal concerd’of

-7 ;«»’\-.,

 the po]1ce as they carry out the1r dut1es One means by wh1ch .the

: po11ce may prevent and contro] cr1me 1s throuqh the restr1ct10n of

the supp]y of mater1e1 which- 1s essent1a1 ﬂor the perpetrat1on of -

-_ certa1n types- of cr1m1na1 acts ~to b]ow

f? one. must have -
'exp]os1ves§ to commit armed rohpery, one must have a weapon, to
. L. ;'
;'deal in narcot1cs, one must have a supply of drugs, to engage 1n

;'cheque pass1ng, one must have a supply of cheques, etc To the

‘, o extent that the po]1ce are successful’ 1n contro]11ng the supp]y of

such mater1e1 they w111 be successfu] in cont0111nd the vo]ume of
, ‘the re]evant type of cr1me It shou]d thus come as. no surprwse
~ that the cr1m1na1 who possesses materiel whwch may be used 1n the

_comm1ss1on of cr1m1na1 acts has in h1s possess1on an. 1mportant Y

source of power which may be used in a harga1n1nq s1tuat1on

ex 1os1ves'- The ex1stence of 111ega1 . - j

’

weapons and-‘i NPTCLIE £ of v1ta1 concern to the po]1ce ~Not-only
. ls .5.r' o
, may the]r existence suggest the poss1b111ty of the1r be1ng used

in the perpetrat1on of cr1m1ngg acts but the1r ex1stence and use

i to~che po11ce or to the pub11c._




H §

'a The recovery of weapons or exp]osives.whjch might be used in the

’ ‘ A : ~
commission of criminal acts is thqg,a,]eg%}imate and important * -
. . . ‘. . '#’i‘, K :'\_ . . ’ . ) .
goal for the police. However, in the pUrg?it of this goal, the

\

authorities mayfbavé~to make various jconcessions in order to
receive the cooperation.of an accused. An~indication of the

‘ ,"- M \,‘ - ( . . i

- degree- 6f importance which is‘dttached to the recovery of illegal o

lweapons_aswwellﬁésAthemnaturefgﬁvtﬁé‘concessiohsﬂwhjcg;mjght'béiﬂ

made to achieve this goal is found in the following accou@t;
~ On May 7, 1970, I was arrested in ~_whide
being in possession’of a motor vehicle stole fromay . .*
new car storage lot.in __ eight hours earliegy
During the subsequent investigation, a .38 rgvo]ver¢was . ;C? -
found in the spare wheel well under the spare tire. ~The . 4
“revolver had been stolen along with' 16 other guns of -
various chapes and sizes from a sporting goods store in
- " approximately six months earlier. »° .~
Results of the ensuing investigation had me charged
with theft and possession of 1T automobiles as well as
" one gharge gf,possessﬁon of a handgun known to be stolen. )
I was réturned to "to face the automobile "w, : &g
charges and approximately ten days after I was first . % %
arrested, 1 was approached by a degectiye-of the R .
‘City Poldce and a corporal of the RCHP yo .
‘Detachment. _At this time 1 was *questioned at Tength . ’
_regarding il missing guns. I indicated, after I realized

that a dea'W8s inminent, that I would cooperate. - o
The following day at-9 A.M., Wy lawyeg,. the detective,. -
the RCMP corporal, and a prosecutor discussgd negotiation - -

‘with me. The complete negotiation consumdt the short side

B . A

of.six hours. = = | R e R ,
T The main factorcin my deciding to negoPlate was the. * '
.fadt that I was promised by th& prosecutorft aQ,I‘woulg*do
absolutely no time.if I cqopefdted with the police in T oe
respect to-returning the stolen guns. This, combined with '

o the fact that I knew I weuld be found guilyy on the auto- -
@ mobile chargesy and the:prosecutor stating that he:would ~-
© o ask %or‘no.1es§ than seven -years for me on'conviction, . '
“convinced me-that L ehould make. a deal. Leoa T
...~ Theifinal -outcome was as ‘1-expected, * The'prosecutor
- wpoté in- his own handwriting, and signed by him, my lawyer,

}fﬁe detective’, the RCMP corpoxal, and myself, d declaration °
. saying that all charges against me would bg withdrawn never - *
-~ to. be brought up again, with.cne stipulation®  that I, o

-~

L

-
. ]
1
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g ' s “ . ‘N& . o ' \' ;;°(ﬁ . v:, :“ '. E e '-‘ _ -
L A p]ead guﬂty to the possessio'n of .an unregistered fnﬂsﬁrm..
B . This’ ‘1 did and wasg fined: $75 plus $3.50 cost;; A1l the,
N guns with the except1on of four were turnéd over ta the

' - .police (after I wag: releasad from. jaid).s The copy:ef - =
S the proseeusor’ 5 letter s retamed by my Jawyer b . ’
T 5 ( ]QS) . / y’ ,.,-" . . . S

.' ’L .~ s . s ,, . . 5

- ‘The droppmg of f‘harges 1n return for the recovery of RS

,‘ P T O

P

fapons@hd exp]gswes 1 -i.not Tﬁmted’-’to cases W‘here theC:harges
- -~ - ; @ Wt

& ¥ d’ti\le'ly mmor ﬂ;n rlaﬁure 's*@h as 1n the - prev16us caase
_ Mye;Qr1oz ~1’ ,c@wge wag, robbery w1th v1o1enge The t v L
: o ';‘" 'negotw' n too Tg plage’after the charge was Yaid, and =
TRy BeTore, the pre nunary hearthq “The neq‘B‘Uatfon took | IR
ST from about ]O‘K Myoto 2 P the same day - and\lnvolved T,
S T e Uthe (ﬁty Police." The reason I decided.to" AP
Lot ',";',_negomate w at 1 was, guﬂty of rﬂobbery Wi th. v1o]ence R
¢ oW o hR Taealed - them my charg-es would be d‘bped or - R
o wuhd wn. Theve was no- negot‘rated “charge. as suth. The .+
f1na1£u coime of.the ﬁeqotmtﬁon wassthat I tol‘d the cops o

of’some éﬂ p1ved in, oY was going, to be. mvo1v'ed m, =
“a.crime and -that | kpew the: whereebOJts af these quns. . '
o If the:chakge was mthdrawn -on mewl « turn over. the. - ‘
T ‘guns: - So I waTteo after pidigding not quilty at 10 4: Moo
2T . t%o robbery wWith vioizance until about 1:30) P.M: anduthe - "+~
o cops arrangéd fdr the cotrt to withdraw’ qﬁo charqo aqa1nst Y
oL 40 mewhich wasy of cofirse, robhery with violentes Affer 4 Ny
oL 1; o ','- signed, mysé'lf out MFree. of -all char%os handed overa o
o RO “hand gun. " They thanked me and T ne«en‘ﬁéard any}hing4_“ C e
B, ".’_wmore (no Q"g} - . ;L . ’%
.r-»‘“,m‘i! I ar T T
Informants who had been mvo}vedam.safecracmng c1a1med o

. e e
,that, up untﬂ the ear]y 1960 s, mtrog1ycer1ne was, hke weapons,'jf* ’ )

, ¥ ool
o8 e g consm‘erab]e source of bargammg power ’?m an agcuged. -, .0 T

- ..i S ‘. I was or1g1naﬂy-char dfmth B AsE. T'he dea] ‘took p]ace
b ' before’ the charge was form]]y Jaid end took about two '
B Shours.’ 1t iMolved myself and-the RCMP.. I had 'some

“ mtro hui“m and tuld #han that in «*étur'n ¥or not 1ay1ng

Y - ‘a charge, T woyuld fell ‘then where to find the.Mitro. o

' Everyth1 ) Norlfed out as adreed:” I turred over, ~the mtro .

- 'and thev 4 d not 1ay the charge of B & E: (no 103) :

oy

- K1ck1ng bacle t»og‘lvcerme 1n exch'anqe for dropped or reduced

.

a

o charges is se]dom a poss1b1hty today (However, some stTH
SR

beheve that, urﬁder ce'” -f'-'ond1t1ons, 1t is p0551b1e -- see p.. 90:) -
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a ba rgm a'mg 1 ever

' ﬂ;,a.nd‘.emnom?‘c change can have a mgmf}cant 1mp2ict on cmnuna]

. t" ‘. . . ‘ Y »v.' ' -'

1" e

- The reason for th* is that the gol en age, oP safecracklng was: ~ ﬁ

’ushered out w1 th the coming ot’the cred1t economy and the inventmn

v

- of mght dep051t0r1e§ _ There mwsmp]y 11t&1.e caéh to be- foundﬁ'h

. g - ', L L
e,&ngst safe;@oday (see gener‘a]]y, Letkema %1‘9‘76 6-
$ ; S LR

hce a

- ‘ f e ‘* ]
cv‘ackers ‘?n the country. to] Nt makmg a’}flfd«- on1
Q .

N .
“mugh he did manage tor empty many safes,“he d1d not’ even make

' @% : '.' .
“’*enoug,h money to cover‘ heis. expenses Hxs content1on 1s tﬁ@;‘-‘ché,f';, -,

v . f
v‘g '

bohce havL become aware of the faét tha@ w1th a fewfxceptnons,,j

) f safecrackmq. as a proﬁtab]e d?wmma} act1v1ty has v
t. n1trog1ycer1ne 15‘ manufagtured for‘ use m bargamnﬁ'@

. -
'1:'. . 0"14):

~and not™

( sf-'

-

a consequencS ﬂ‘t Ls‘ ne 1;onger‘ usefu] as a ':.‘;
mphcatwon of £h"15 1s that technolog1ca1
_‘,..vg . .-.'-' . ‘.

- »
-, - ,‘-.

nd ‘the so&rces%of Fﬁ\wer uhnc.h ap of‘fenden 1§' e

L R

_behakur patterns a

PR

abTe to USG 1n negot1at’ﬂg ﬁgr a; favourab]gggtcome of the z'harqes

v

o L IR RN LIRS PA N SO

e - . n

" which he faces. AL L X ",~_ e‘,
- 2. Dru,qs Thg avowed a1m of ‘the pohce m deahng w1th ~

the prob]em of the 11]ega1 d1str1t&1on and use ‘of drugs is tha't

- of@contamment and cantrol. rather.than full enforcement of the SR

' "‘ 1aw In fact the pohce hawe 11tt'|e chomceo but to pttrsue such a

pohcy Giveh’\the w1despread use-ef 111eqa1 drugs, the Tack o,f/gx

pu.bhc con'sensus as., to the appropmateness of some Qrug 1eg1s1ation,:
B .
and the 11m1t~at1ons on, pohce Rower wh1ch are deemed essent1a1 in

- . N ,'-t":‘.

aw. -’
>

AT,

. . . 3 - s . . ) R i ) .
R ., . R oy e . 5 . - . . N . . -
3 . - > R . . L P
: ) : EEEPI. N K] - : . | .. . e - B
rd - Q N y te .. . . . . . &
. - ct
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a free and democratm soc1ety, the Taws are 1nheren"c1¥ u orce- “

ab]e seeg for exampTe‘ L1ndﬁsm1 th, 1965 and Schur 1’?‘965)"‘ . ""

Accor‘dmg]y, the. most;efﬁment omeans Df 'cgtrtﬂhng the ube oﬂx ’
" 111ega1‘ drugs “15 to ﬁ@us pohce acthges on 'those engaged : .
* - ."1n supplymg such; drugs ‘to users. L L ! o ) 0 "“
» e ” _' . l\s we shadl see‘m €hapteh j—'0ur, a pdhcy of qu 1t‘enforcﬁe;.- “ e
| ment evemwhehc deahng mth th@se engaqed m or about to Eecome 5 #

cr ek
.o'

. ‘.-\;gngagéd in t‘kamg yidt 111eqa1 dv‘ﬁqs 15 hot the mo‘st eﬂrfwve P
\‘@ ,means Of‘ c?ntroﬂmg thefsupmy ofi such dmu_;“s'to users—. D‘fﬁ%’é‘tﬁon”‘_"?’
. sy used im prosecutmg and chargmq drug tra@mkers Smce the e

po&sess‘lon &d use &F dgscre,twn on the part of of'ﬁcia‘f’s 1h’€oh$d t -«

. v‘.‘.' B " hfvw\- ) o (5 T L i . ,"__‘.‘P'
m the adm1n1strat1pn of cmmma] Just1ce Js a p)eer‘g&%sut‘e fon . ‘,'v"."’ ﬁ

,, ~ .) . i .Y,

'Y R

bqrgammu ‘(nd sance the use of d1scr‘é’10n.-¢§‘£h Jnherent,part ’.Q
of the enforcement patter’n of the ﬁb?‘lce 'ln jit';‘e'a]‘!nq W'lth drug E ¢j

trafﬁckers (see, generaHy, Harnev and £ro 1968 é*ha{ga?r\ﬁng" ’

™ R

:
fou v

*

‘5h en;ountqr is a theoret1ca1"}voss1b1hty
i : ‘ ‘t

v * Re
-‘ ‘ Our data 1nd1cate that the are two s1t‘uat10ns in wh1ch
7 -
LR t.he offender who is 1nvo1ved§1n drug traffwhnq has bam,gal.:mq
deer when he has an ehcounter w1th t}b«pohce’ 1');- €. s1tuat10n f‘

.I . ,} v
' 1s such that the offendér s k1ckmg» ba;’ck the druqs m h1s possessmn

%. is deemed to be of pmmary 1r1portance 1n the fflfﬂ]ment df 1aw N .
enforcement,‘alms ' 2), The offender 1s ina pos1t1on to suniw g
,l.‘ . v
- mformatmn whvc‘um]] enab1e 1aw enfovcement ofﬁmeﬂs to obtam o

‘» ;i a L A N ,\ P . RY

.the conv1ctTon of other offenders on “are beH"eved to, have'a - -
. ¥y A . ' d

greater deg‘-r‘ee of 1nvo1vement in thé 111ega1 drug trade A d1scussfo.n '

.‘ of th1s 1atter s*rtuatwon mH be preSented Tn Chap’ger four
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on th%: QWen’vwgvc‘n ahe ng’offender has in: ach1evmg a negot1ated ¢ %5
0N

| sett]ement vqbﬁ'ch 15 favourab]e ;o " mterests.. As we ], even’ if

' e B
. the offender has such ppwer there are forces operaﬂhg wh1ch may L
1ead the off‘énder‘ to percewe ‘that to use h1s power 1n the e
. ‘ ‘ ’

necot1at1on process would not be m h1s best 1nterests m ,th'e i
Lo Y] .- ) ) . ‘-4.» . . . I . ':' )

1ong run . S o VA R

" .’- T ) S ' 'I .

Tlve had ;a beef dropped because we' k1cked back the L
shTt wethad, .o el T e et

- .
. “l PRSI S d
e - . s
R : "a L , . ‘. LNl
LT AT voe . p‘\ ..

L 'wAs IT SOME PRETTY serous STUFF THAT YOU HAD? "é{f"'ﬁij,kgﬁf;?

R We]]~ vou re’member‘ Drugs".» We B ’& E d“thesplace .. L
?ﬁ“ ~and wheh we, got picked ug,lﬁ‘ ter we k1cked baq{ most of S

X the drugs and‘th!!y 1et us go .

LS

o

- A

',;s;~' - D0 voli TNk THEY NERE‘MOQE INTERESTED IN THEquUPS THAN IN
: A CONYICTION? .

".
(Yol N -

* v, ‘)"' " - '
. Yeah H, they were JUE
-~ . We ha n,.awfuT 1ot n 75) , 0“. .
' ‘. ' “ SN EERT

o . .

. 1 AR
] i !y

LE )
5
*

el s n ,‘w N ".“ T e

: & To begm w1th there was a break . and yﬁ mto a c;rug o
Bt ﬂ‘bre m ﬁh:th a.bunch of drugs ‘were akhm é‘-And well,se ~ 7 - 7
' that was on'a Saturday night. On Monday éhere were some . v
“~ drugs sold tn the city_-= just' sgft dr‘ugs We .kept the - %
. hard drugs back. And. on, Wednesday, when [ went to- meet -
. .the aocomphcé'§, I cou]dn B figd thenk ar thg apar’tment
AN wh@re. they hveﬁ "~ T.went downtown &nd- foun a.man and. . o
S 3@ fe who lived there algo and they ™t id me where I. " -
. )'v"'v‘-shou?d gd,to find, them When I-got .there¥™ Saw a car L
‘ S pullup and about ‘F1ve peopie get 1n“b1t it was too far - ° '
. .back to see. wWhat' was sging on. vent back downtown N i
\ .. and I dec1d¥d “that 1 m‘lghtia "ve‘ﬂ’ﬁo ome 'cause nd-t}nng
N wds .going. to" happen. - And- that night at- about‘7 30 the & L 2 2o
"_"pohce camesto the door- and.asked me v “Y’y pohte]y if 1. W
would.like to. come down ot . station guarantee1nq ne. a IEREERL

o . ride home at the ‘end df the ning. ) g4 1 prepated to go Fin
: . to jail. And we got, down to..The pdl.i‘c station -and the .o
. . detective said; "Just sit there. I* m qoing to.tell you ‘a1 RS
.~ story <~ don't deny nothmg ol And he' Han down*.the whole-: e N
Moo B &E, on]y missing. one or ’ewo $mall.ponts, so. 1~ conc]uded

And e Says;s - -

- that h1s mformatwn was: faw]y completen - .
nd 'm going - " -

: :"'ﬁ’"I ve got ?hei er-four. arrested up there i
. - ‘ Vo ‘ \\\ . Y

r . N .5 . - -"N. R -
e . P U . Y i ] o
'7 g . -‘.'ﬂ. T N
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SR . . - , — 'wﬂf
e to keep.SﬂU'm jail for.about a month unless I geét these
_.drugs back.” And there.was a great quantity. . So he
} gave me a newspaper to read. He didn't want to book me
c in. Otherwise, I'd go to tourt {in the morning and he'd
" guaranteed me-a ‘ride home. I:guess he still meant to~ -
. keep his* word. ‘About 10:00 Ke came in, took me upstairs, .
p” Tt - and said that, he was going to.pook me in so I'd have some
Lo .-, company. I s still sitting there at 10:30 wa1t'lng to-
o be booked in and he came and: g0 ot me. Twd of ‘the accgm-
a ‘!phces had- goneg and made a phone gall., He'd re]eased PR
~ -*them at about §:00 and ‘they got” “their drugs back, “And o
" -that was'-the end of “it.. I thought at the legdt he'd , = - '
~="« . . inform.the RCMP.but- he d1dn t ancj we never‘ (;l any ’troub]e
. at a]] (no 23) .

. Thﬁ%account Was . s'ubstant1ated by Qne of the mformant s. accomphc,es SR

0 the cr1m?r R * * - - o L
Lo Oﬁ a suggest that if a k1ckback of drugs is to be 4
R :

succes,;% from the standpomt of the !offcndev: two cond1t1ons

RN 7 K ;
,ﬁu}st be present (-1) The' drugs mus"'b 3y obtamed as a resu]t -
._‘ o -
‘," of a burglarwand be of suf'ﬁment quant1‘t

0 ,serve as @ threat’.of‘

"‘» 4 .«. ~\.| .

L poss1b1e S1gnaf{c%nt mcrease 1n, the amount ofadrug abuge 1n
27 - ERE .

@ =
the commum‘ty.‘ %)?The offendev s:nust not gé« systematlcaﬂy mvoﬂved
: g‘i‘ »y

in drug traFﬁckmg . If he s systemat1caHy 1nvo]ved m drug

-~
.. .' trafﬁckmg, then the maJority of h1s drugs wﬂ] come fr‘om under- L
wor]dféources Even if some of h‘cs drugs have been obtamed from S Q‘
‘ ..othe proceeds of a burg]ary, h1s systemat1c 1%mvement and connectmns -

B - .

w.,th the underwqr]d w111 mean that, 1n : &hkehhood he wﬂ] be "‘ . T
'1 ! .

'3
e

‘.»deﬁned as é _"good p],nch" by the p
oL e )e

) ]A "good pmch“ has® been defited” as‘.”. . van arrest wh1ch
; i car an (b z‘pkely Lo bmng them [the police]"
RN Ve fers o e-mmé‘s. - ks
fhic.it may -include the. arrest a
- ean.. 1mportant book1e (w&tle'y, 1953’36)

, $€, ofe.,». :
'o%.pkt gg of "5*

LN T

@
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‘ 3. Negotiab]e i‘nstruments- Stolen, pggotwble mstruments --
\ oo
whether they be cheques, money orders, stocks,_g‘,&bonds - may serve -
'as a*onmderab]e sourc’e of power for the offender m the negot1at1on :
3

L process. That the offender who possessesfSO OOO worth of stoTen ’ g
negot1ab1e 1nstruments is. n a bet—ter bargammg pos1t10n than the .
¥ e L
offender who has $2 OOO'wortl} «Qf drugs as a, result of a drug store ‘e
s w‘" .

burg]q.ry shou]d cofiie as no surpr1se The reTatwe amount of

N

fman&;a] 10ss. wh1ch_ mj_ght be expected shoum the drugs or che_ques

. F hot be recovered 1s a, reason why th1s is the case However, 1t 1s

~ not the o&y reason. The owner of a burg]am,zed drlg storgﬁj,}'b,

1 J .

: R . R

, m most mstances. have h1'§‘ lbss-esecoveredethrough h1s 1nsurancew S
8 LY ‘5 . "‘"’TJ‘
Th15 15, for the most rﬁart, no't the case for the varlous banks anq:’ v

:,.- . ¥ .~.~..‘ :"'u "l". )
oy’ p-ore stuck w1th bad‘ chegues fFonessy 1968 T) *«

» N "’r’

L.

"!- 5 . N{}ibﬂthmk that there is ]1tt1e or-no pressure pTaced upon S

’

the pohte to prevent crimes 1nv01v1ng stolen negot1ab1e mstruments

1s naive. The Tosses as a resuTt. of such cr1mes may be substant1aT

& .-eand the V1ct'|ms are genera]]y the Qore influential 1nd1v1dua1$ or E

: ,,,.'the more 1nf1ue’nt1a1 1nst1tut1ons in ‘fhe c0mmun1t\5As weTT, the
‘government itself may be the v1ct1m In hpnourmg $50 OOO worth ,

<L ,- of stolen "‘. .. money orderfs, the government Toses $50 000. In "1 ‘ .

'_s1tuat1ons mvoT\n'ng the recovery of sfolen negot'#ab]e 1nstruments' N
the cons1derat1on of cr1me pre\lent1on may weTT take précedence P

[ ] ':1 " ‘ﬂ-*< ‘.. . Aj’,.-,"' 4
" oyer. cons1derat1ons 1nvoTv1ng Taw enforcément .",."“* a e

B Offenders are not unaware of the fact that ‘Ehe possesszon
“. ".“_‘ .. 4 .
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of negot1ab1e 1nstruments may be usefu1 1rr the c0ntext of pTea

. &=

. bargammg An 1nd1cat1on of th1s is gwen by an informant who

uttered varmd‘s,types@‘f neg.otTab]e 1nst uments for oyér 25 years e

We $1~1,0DD in Urgmp]oymant IFsurance ‘Namps wh“nch ere

R N no g d‘d"‘to anyone b the detecyve for tife §*fmp]e reason :
E ﬁ ‘.that J.f .you're running a busmess, You . have. o, be gb]e i‘ S
* ~ . to actount for where you're buy1ng’your stamps. Sé' reé'ﬂy,
t;& on]y thing that they were good for was far a patch, L <A
v POt d we: ’had about -a - thousand money| order, wh1ch we, could © i
o . hav& 0ut on the. street. Th1s Was ° before the LB
‘ T st they were perforated, codpd,|and made out for separéte e
- amounts == you could make therf ou for_»a_ny mount you - At
;--*‘-'*‘““*--v* ﬁe —And-we. JWere going to f tlthep to #5& butithis - :_‘_
P "'- -ngQ Came: up iR the meantine -- ue-gﬁat : M
?EZ Mol s A %0 we that. they would prebably. do ° d ing 4.
o \a,_h'?'f th1s eese than’tm the other. o)
| One does n%ha‘ve to be cr1m1na1]y 5 d%wever,h t,o-: i 'ﬁq . .
rea11ze thatw the possessmn of* sto'_ Te 1ﬁ§trumen @can. ’.‘,*. ;"
' be used,i.s a powerfu1 barga;mng’_ ever._ ne of the most-]umd Z **'
' accounts of how a favourab]e dea] may“‘be ffected througb t*ﬁ
k1ckback of sto]en cheques was” reTated to the author by one of
-.‘e‘ - 0)1 2 (. - - . ‘4" "...
O research ass1stan:s At the t1me of hTs 1nc1dent he was -a
member of & motor cyc]e gang. .sBoth\he an the m@st of h1s gang e
’ o L “" ” “
- were ae‘rmwa]%nawe&m z;éspect t%thef m genera] aﬁ,d the use“ _ C
. R , .
.« of stofen negot1ab]e mstruments in gart cu]ar L . ‘v . *?
- ., The second deal was, see, th_y were in the hébit, the L
o police == whenever. somebody in“tha ‘club would do something, -
N 7 they!d, arrest everybody. This way they'd pressure the .
- other guy to cop out: to get théir friends off, 'cause .= . .
—~ . ' tiey ysed eyr code of um;y agginst us.' Thev kfew that - -
R I if, ’chey had everybody in Jaﬂzwhoever it was who d1d the : Dol
e T deed was going to.cop: olut th..det everbody €1%5é off,. A
Ty, ’J‘ause :you know, we don te have much money-‘for baﬂ and
B T shit 1ﬁke ‘that, = S
it 7o So, what happended was a couple of punks that were o

hangmg around ‘with the Club, Just sort, of tonnng and . .
- §0ing, had pulled off.a few B 3 E s-and. they'd stolen a -
s cheque perforator and a coup"le hundred thousand doﬂars
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-5 ;.‘. * %0 we. r]pped these
quys oﬁf for Lhal heques and ‘thé perforator See, we _
were going tdkgq” | to business. and make ‘some, money., . . Qha o
. So what hafpengd was, these two guys got picked up TR
Ra ‘n "them,. a@g they told the man that we
~had the,cheques M- the chequg1 perfoprator, see.” So, what
- they did "was they waited unta1ﬁa Fr1day night when every-'
. - .body was ‘in the clubheyse. There: was about 18 of us and’
o they busted us. Afd-therMe.was abdit! 50 -% man,. the place -
v . . was just craw11ng with.cops! They took us, all downtown C
and they“told us, "0.X., you've got the chéques and the '
. cheque perforator "We're go1ng to charge you. We' told
them, "We don't save ahything." They said,. ”That .doesn't -
- matter, ‘e don't need that.. You know: that."™, And e .
- knew: it g o "fﬂﬂr&
;—f“”*“;“““‘“~5e atk- they-had to- do Wajg take us to eourt on- th1sﬂ£— ~41;§§
N $ charge d have the two guys tMat they beat up testify o
v e e g hat. they gave us the perforator ‘and the cheques\ That'!s - '
: -411" the evidence the court would have needed to convict
o hs and, vig knew it.. -'Cause, you- know, they:don‘t really
p ‘[b go Just1ce wise in the courts in - s espec1a11y in,
ER K ' . when 1t Comes to motorcvcle gangs. s
’ St So, wha% wo«d1d Mas we told them, “You gut: us 1oosé
e and ye ]1cg ve iou bacfathe cheques akd the perforator ¥
L 3,%% 'catiseewe're not greedy, see." It wa Just a,coup]e T
' ..., hundred thousand” do]]ars._} LR S
R ~.?}“‘ ? -~ So, they §a1d "That's: cool." e phoned up- one. of the A
Lo "guys. and to]d*imlto goget the perforator and the, cheques .
~a,5*;.ﬂh‘ ‘and bring.them down. - So, .he did, ~but he~onl ~brodght * S
ol *half the cheques. Soy he broubht them down #nd -- #t, :
S yeah, the reason he only brought hdif. the cheques was
' _becuase he had made out half the cheques and the half that
he'd made out and perforated-and -everything, he kept. ~ "
. He'came .dawn and he gave..them the.stuff:and the man == * .~
camé down -and sag¥e and the pres1dent of the club and ST
-‘sa1d "We're got the goods aﬁd now we've got: a case; so- ?
we're going to charge you.' :
o % We d1dn t knaw what te do but the- preswdent 3 on 1ady
- w. #comes up'to the join to see-us and: she said, “Bob Lthat s
St »ﬁvthe cat who_had the cheques) held out “on tfe man and he's .
- Ahem all printed and perﬁorated and ready tq_go and"
_— A you' e not. out of here in an hour, the chequed "‘,
' - - 77 going tgphit the stfSet." See, he dldn t.trust €hem. - . -
Lo é heard, we called the man down and-told him B
S if.we weren,t oyt in ap hour, the theques -wolld hit thg ‘
» ““n- - wstreet. And’that was the only way they were going to
- © rget them’ back. So-they. d1d and vie gavq them badk the
cheques (no. 32) : -, _

s Y

L3

L

/

¢ It wou]d appear that the cruc1a1 factor in the preted1ng ::.

_ negotlatlon was that the cheques wou]d have been passed had thé
: COFTY e e e - . o e L
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' waccu'sed: not been. relleased~ Howe\’f’er, even if the accused are not
t1n a poswtwn reahstmaﬂy.to offer a threat that un]ess ‘they
Y were re]eased the negotlable instruments would be passed the Coa
fact that they do have contr;o] over them may still give . them some |
,‘v bargammg power This is not to say that z1n the .absence of such
| a threat the accused S bargammg power is 1ost It does not take
too much é;ynagmatmn to reahzed thit evemif the accused is
'. conv1cted of*a cmmmal offence and- 1s incarcerated, he still may._. ..
be: 1n a pos1t1orvt to fence the 1nstrument§‘6r pass them hnrse]f
4 v

upon‘ h1s r‘e]ease from [ﬁ1son So ton as the mstruments are
-

un,reoovered by the pohceﬁ theig ex1s=t%ncec1s a threat to the

f*’«" . 0 )
*. i gpﬁ%ﬂmmmprevenhon f'““u'“ %’& I ..','
T ’*:“’-" I had, “ohy" T don t, Qnow hcw mamy thousand cop1es of blank
jf»fp ghequeg “He [and RGHP offitgr]atd that if I returned
S eee o BhE, cheques,. 1'd get Tess @~ And if 1 didn't return.
S “’them, he' d see-that I gpt all. the tme i the wor¥d. So
] _"."Lthe cheques were returned and consequeht]y I only got
W ZZ"j""‘-?'--_-er'ee wind one h&1f years for it: whereas, L could have .

gotten fwe or over. (no. 48) "

~‘~o’ L T S
o *
B

When 1 gdt p1n6hed in '63° 1 %as ab1e to deal. The case

. well, it 'was a-kickback: It wasn't much of a kick-
back except that we had quite a few blank traveller!'s
cheques “and certified SEeques that we .were in a’positiom
40 move when we gof back- on the’ Street. There were three
of us. One faust hit the street, the other one got.a

— e suspended sentence. and a Targe fme, and 1 went te jail -
Y- - ifor ten -months, jthe underS’tandmg bging 1d
o k1ckback the. cheques Z . ‘
"\ . ) \f ‘7-_
L WITH wuon DID YOU DEAL? O S s
Y : ‘_"g * " . < ¥ X MR | : .
P* ‘The c1ty pohce -'(- 56) o K _. VAT

. .

! * ' Much of the precequ shou]d serve as ample indication that
'f cmme ﬁreventmn 15, 1ndeed én 1mportant goa] -qff the pohce »Yet,'

o

paradoxtca]‘ry, the pursuwt of th1s goa] can madverf."ent]y put powerv

B I L . . ; .

Y
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by‘the.offende ‘y tHe\authorltfes as a Qeéz]t of a crnne

y e cept1ve The‘%%Fender chtarly benefmts
\)

ropped as a requt of a k1 kback However,

prevéntion ki
(if all charge®

<

}§h0u1d the offender receive a sentence tnvolving, a term of 1ncar- o

fr‘.rat1on, an assessment of whether he benef‘%ted S -a resu]t of

et S

LI the deal becomes far more subJect1ve;' For examplq take the case-
of the 1nfcrmant~(no 48) who rece1ved a seﬁtence bf three and'

one- ha]f years after k1ck1ng pack cheques when he was. threatened

with “a]] the tlme 1g the wor]d" 1f he d1d not cooperate "when d_
asked whether he be]1evéﬂ‘&hat he would have rece1ved a sentence P

of five years or more had he not cooperated he rep11ed “Oh Ii '"';

. ]
N
y"’ ‘.

o def1n1te]y th1nk I woqu ve gotten feﬂe years " In th1s case, the
( .

[ :
» . . -
- .e“'k .t

-vpo11ce obv1ous1y benef1tted from the return of the b]ank cheques
4" “and the offender be]1eved that he benef1tted as a result of
.'return1ng the cheques : Whether he obJect}veJy benef1tted 15,
.éhoweven, an urPnown ~_;l < t SR d» \ ; S :)
’“Tf we' accept the notion ‘that, cr1meuprevent1on is an .

- ° - . | 7 ,
1mportant aim Qf the po11cg, then it does stand‘to reason that .

~‘szt offendews shou]d bene{1t from negot1at1ons \ﬁhch are re]ated

¥ PR
to the fu]fx]]ment of th1s1a1m Shou]d pf?1c1als renege on tog

-~

. - s ’
many deals 1nvo1v1ng a crlme prévent1on k1tkback the word wou1dqi?

sO0ON pass through the underwor]d that such is the case Theff'
‘ . N : . . .
. 'consequence of th1s wou]d be that it wou]d become 1ncreas1ng]y .

- . . . K » . - . . o
S X . . o -~ o .
Y T L.



difficult for officials to obtain the cooper SO GYRT fentlers in-

'effect1ng this type of negot1a52¢3ﬂett1ement

2

'1nv01ved in crime prevent1on k1ckbacks believe, that they benef1ted

Hh11e, in general, offﬂndefs who c1a1m to thE been
.*)’ .

'some claim that the off1c1a]s who were 1nvo]ved -were dece1ved

& Sy

‘1nto th1nk1ng fhat they benéfwtedux. o oo

_ boosting charqes and

L
»

Well, actua11y, 1! d to]d‘them it was a machine gun, and-.«

flﬁ was a machine gun, yow'know But somebody had taken
it from,the-army barracke --'it was fidved up with lead. :
T Aever-let them+in oni¥hat. parf" “THey "got e awhite™
later, you knbw, Ihey got me in the pdlice station and

beat the he]T out of me., But the deal had already gone

. - through. ° Heré was the gun, in a’ box, all put. away. Boy,”
" they-got me 1ater for it, though. But you can always

A ‘get a gun -if you want.. You get somebody on the street™
,;anﬂ says; "Listen, 1line me up ‘three quns. Lh s

quns can always bg had. ' (no. 28)
. . : . » . r

» . e So.w

E ~ T LI ) ¢ . 2 N T . e
. R T

'.Last year -- I d been uyp on’ boost1na charqes, you know,‘_
- 1ike“theft-overs and shit 1ike that -- they busted ne.

I was-in jail. for, awhilggand 1 ot out’on bail. ~ And "~

ood - for patchesa For>four
Yeft over [$200]. He want&ﬂ a
.38. And:a?l the chasges veré dropped. ‘He says-»- F'11

you khow,' 'caWse he was

T went up to this one. detect1ve, said hqu‘patch for me, =

“',qucte h]W --"he says,” "I can patch anything but a murder

s
. "‘Q” ool
;\‘

\‘_\ ‘
e

beef." "1 knew a lot of people that got their things.

oy natcheﬁ L1ke u1th chicks 1t was, you know ,'; .

U o
ng YOU- HAVE A 38 OR DID YOU JUST HUQTLE ONE bP’ : .
Y e
No, e hustled ene up, 1 pa1d a hUndred}doT]ars fcr.i;; -
but ig was worth it e me. (no S0) - P .
< S ] ,‘. “h KRR I 1 N
. .‘Au. ' [ .__.,,.,,_.. - .

we1} on a drug stcre éanglqry] onc% -- A] was in on me
}y1th that one, you know Al --on that one d\ug store they

-

ut us Toose to get the dope bati T .
R ¢1‘,Q  _. o - Lo

."A.'WHO hAS"'T'HEY”?- LSS ,

R S N . o AR e
The o Fwty Pd11ce "What’ they d1d there was thev

s said ?ﬁ%y'd Just "Reeprus in. there and they d.jack our ba11 ‘
fhy SO h1gh --«thev Just stalled s .cause they knew- we d beat “~='

D



®
&

.

' make the 1nference that, in some caSe9; the gains ‘made. bv the

"' NE -~
'7,»‘
-

- zt,eventua11y.. Buf they just kept ue in remand. . Keptf‘,”

" Fhe{ gooc)i stuff anyways -- gave then;,h tre garbage back
o 89 . R

< If the preced1ng accouts are accurate; it ‘may . be safe to. .
//,

\

off1c1als 1n mak1ng such‘a dea] may ‘be more apparent than rea]

w.'»

for k1ckbacks 1f tbey ‘? "f" ‘too many offenders,»the same may
F , - ,.\\\_ﬁh

\

"k1ckbacks Bas1c to t', Cont1nuat1on of a system of negotxated

': of the'good fa1th of any of'the part1c1pants S S P
S S R S
‘. ) - . . .l‘ v . . N . . .;,_ . v{“ ... , B - ~ . . . A . .. . .

D. ?%surance»Compan1e§ and .the Kickback R v

vwho were 1nterv1ewed only one. reported be1ng 4nvo1ved 1n a
vnegot1a¥1on wh1cﬁﬂ1nc1udedvthe representatjve of an 1nsurande
.company Xhough such 1hvo1vEment is adm?tted]y an. 1nfreodent"

"i"occurrence',~ th1s 1s ﬁot to sayftpat 1t is- 1ns1gﬁ1f1cant

a

| &
’ﬁﬁkgh of the part1c1pants ~A.system of

Just1ce 1s the good

: hegot1ated Justlce brép&ﬁ doWn w1th the know]edge of theaﬁbsenc%

12

‘The ro]e of 1nsurance compan1es and the1r repregentatlves

‘-fhas heen v1rtua11y~1anered 1n the academ1c 11terature on nego*wated

e

“Just1ce We suspect that, in part th1s 1s because the ano1vement

& [

of a representat1v§ of an 1nsurance ccnpany 1n the negot1at1on -

- X A W ‘ \
process ‘is. a. re]at1ve]y rare dccurrence Of the 115 offendeﬁ%

‘e . . g
\

‘45. M 3 A',",'. ‘ ; )4 '_

PRI shou]d come as no surp 1se th@t 1nsurance cpmpan1es'
” dli "y o

~_m1gh& be,des1rous of becom1ng 1nvo1ved 1n the negotﬂat1gn‘§roces§.'”

T

83

——
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R 1n cases w’here an offender has 111ega11y obtamed valuable. property

for‘ wh1ch the cornpany must r‘eimburse the v1ct1m under the term

t
of h1s 1nsurance pohcy If a dea] an be made wh1ch 1nvo1ves the
‘ k1ckback of the stoj,én,yroperty, the 1‘nsu'9‘ance company may stand

to save a

’money For exam&]e MacIsaac (1968 204 5, :

K X a
210),alescr1 ~ such a s1tuat1pn in h‘r-s autc‘mography

o
Through my own care]essness, I. had, gotten pmched For :
o defraudmg a- wea]thy JWest Palm w;dqw out. of‘a great deal = v :
) money ““The “Tayhad—fandeds e ngtheut—-anywt yble,: et X
‘but they ‘hadn't been.ableto ¥ ’upqﬂ; spuch-as,dddime. o
- of the widdw's. cash That on11ss1 x-Ead"everyone ‘partic- &
L + ularly upset. “The” pplice, the mwm-_ce peop}é, and the.~°"
e .~’ ‘widow-woman a1l wanted- that’ money~ 2’ akd 1 wanted my* ¥
e T e . freecom.. .- B T RN 'sf.-fk,
I v‘? iy s1tuat1on hke thi¢ is taiiermade for deahng A
e W $f you ave something to. deal with,. youcan S S
. Tl d19ent g1e yourspd f. fr‘on"‘the Taw, w1thout earn‘lhg a. ‘
L, ‘-; , S1ng]e gray hair.behind, ktars. . .o e
e There are many - var1at¢ons .. .' ma,taon 1n -
"oy ST this ¢ Was a very. comn]oh one. I,-yzoulf 'r,a'de»,a e
Lk R ‘ mzab]?ﬁ% e coverdd-Bumps ¢f loot ,for my<R But
' "\ - “deblls taﬁgf.?hme and, with the money st1H mis 1ng, sp, e

‘\ . - -one was going to be stup1d hough to ‘give me a b B “

' 1 spent several .months in jail while’ Bveryone coR e,,rneo“ L
 todk- turns Browbeating the judge:into the msdom of I "_" ¥
, _ aﬂown@such a trade to be effected. ST
v e The Jocal author1t1 fmaHy dec1ded that I .

: Lk wasn t. gomg torhoupce i bl 00 t - un.tﬂ I -had s:on)e KN
" . rguarantees. - So the CH 3 o]ence ofsthe insurance .
oy %mpany wen’ ou‘t, and a.} 1 todd my Tawyer. *'."
SREY ¥ ‘_,;aw re he cquld dig. g [ e court decme‘d that ‘-‘;".j o
LR T was on?qam a.viQ ' ‘ectable c1t1zen, and e L
1 : ‘ ' 2 :
12

l.

-
2V
v

Cow T L 1 owas at
. T R AT Mane-- al t with-a strom recommendatwn that I get
' R R 1\ th1ev1ng Vahkee ass the:held. out of Florida within
S e One week, else 1 micht find myseH’ with- é ten yearl
A AT sentence For B charge that s fandy. =7t 1

B

ANERE " In h1s autobmgraphy,,B]ackstock‘ (1967) VmWS the ro]e E’f"‘i" *

R ,_u-

. e a representatwe of an 1nsurance con’pany as, bemg of great 1mportan

o .‘

m r‘espect to gthe 1t1a§‘1on ano the outcon\e of a negotmted :

sett#ement e P .ﬁ.’ R .;g.’gi‘;J};;
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-

Col -arrest The compalahmh mSurid the JeweHery store agam‘s Can
1

e

:“h ' ran off w1th two ttays of r1n%s. %a h1d the r1ngs pr1or toah':rﬂ

A

'4{'~c0nc1udes by saylng that

S the'1nsurance company sUspectcd that he wés c1a1m1ng°for r1ngs a

LI A
o®

' 'recover the r1ngs. A- representét1ge ofthe. i

s

& . o N P

Deais 11ke th1s [k1ckbacks of sto]en property] are
common,. gspecially where an 1nsurance company is #nvolved.-
A spokes§
promise that you wgll-not get m@re than a stated amount’ s
of time if you d% the gdods: I have never heard of .
.- "anyone getting mo an was, agreed vpon., - .
D . The insu ncegian usua]hy wants, a day or two to
' "J vest1gate fore he makes a deal. This,. I’ supposed,
to confer with-the.crown prosecutor and the police
‘ .1nvo]ved and, for all I know,*maybe w1th the mag1strate
Yoo ar JUdge (B]ackstock 1967 178)9 e
S * o .
B]ackstock (]967 178 83)'te1Ts the story gf a fr1end and

A
wa

an for the insurance company will actually 'ﬁ7"s.

. o

‘

: fellow drug a_g1ct vho broke thé ;_n_,_ gfma Jewellery store and ,

3

' }ll ,'. . e

éi

theft Soon fad ‘a’c for 520 OOﬂ from the store s owned

) wh1ch wefg'far 1n excess of the value of the r1ngs which were_‘

"01‘ L.
‘actua]1y sto]en : Consequent]y, the compeny uac noct eagﬁr to‘='
¥

e company
.“ 5‘0. . ~ i

1nte¢vened and nqgotéated a dea] 1n wkach the. oﬁ$¢nder receﬁved\z

11ght sentence on. the theft charge p]us another charge wh1ch was

unhe]ated‘to the theft As 1t turned out, cheap r1ngs had beeh
-, .,.,
substltuted for expens1ve ones\ B]ackstock c1a1ms that the

[

"“The rea1.cr1m1na1 1n th1s casc Tsru?:th1s man, who has p]eaded$

gu11ty fo stea]1ng the r1nd* 1t 1s the wan th attempted tO ~ T
defraud ﬂhe 1nsurahce Conpany, and woulo haVe done so had the -”;\

r1ngs not been recovered" (B1ackstock 1967 183) B]acketock-'ﬁ
A} . ) -i"f" K vgfj e .~1i.;23.;;: L
SR &. ‘ 'J,.‘ T, .'. ‘J-&"

i . . *
e e e &

. . . LA '
. L T « A

! .‘ » . /"‘

lpsurance ccmpany represen&ﬁt1Ve told the macxstrate 1n court }hat,-.

, wh11e dea]s 11ke this dre never pub11c1 ed they are H_J‘;”
. made. qu1te freqUeno\y I have heard of a c up]e of doien Ay



)’ _
-where 1 knew the pérsons accused, and I have never heard
of the representative df.an insurance conpany not back1ng
up his word (B]cckstock 1567:183). , ’

Blackstock's perceptiqn that deals qf\this type are,made
frequently may be a fﬁnction‘of the era in>whicﬁl}m was crimina]}y
active -- the early 1930's through the-ear]& 1950's. - None of our _

,informqnts”expressedLihe“belief;thaLudea1smjnvoivingﬁﬁepreseqt-—-um;‘—m_wu—

atives.of insurance companies are éspecia]]y'prevalent tbday,

though they did concede that their 1nvo1vement was a poss1b1]1ty
when a large 1nsurance c1a1m was invelved.
One of the most colourful 1nforwants interviewed was an .
Coex- p011ceman who gave up his JOb to become 2 th1ef He was
, 1nvo1ved in a theft of near]y $400 OOO ‘worth of bearer bonds wh1ch
were covered by theft 1nsurance When arrested w1th tno of the
bonds in.his possession, he'was told by the police that a charge
of possess{on of sto}en property (thera was not enough ev1d¢nce,
"to prcve that he'was‘invo19ed in the theft) would be dropped if.

he would act as an infcrmer, reveal the identity of his parthers,.
. { ,

~and return the stolen bends. He, refused to do sc and was given a =

Y

two-year gentencéjfor posséséion of stolen proderty. He describes
the role of the inSurance companv as fo]]dws-

. . they [the po11te] sa1d they wanted to dea] with me
.and they said that, "We want the bonds." - -
And' 1 said, "I don't doubt that a fuckin' bit." Had
+ $385,000 worth, too. It was a fair chunk . of money.

And they got a lawyer who was representing the
insurance companies that were involved. He came up. and
talked to me. I wouldn't even:sit in the room with him-

~because of microphones -- I walked up and déwn the hall

- to talk to him.  -And I said, "Yeah, I can lay my hands
on some of them." But I'm not going'to make any kind of
deal or promise to him. I said, "Let me out of here for
two weeks." They also wouldn't let me ocut on bail.

O
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‘ DID THE INSURANCE COMPANY LAWYER TALK T0. YOU7 DID HE
SAY HE WCULD APPPCACH THE PROSECLTOR OR WHAT? W
The insurance company 1awyer came and- ta]ked to me.
And this goofy prick, he was'from Seattle, he was an
American, he said, "You realize that we're compourding a
felony in here."™ E
5 Well, 1 said, "Compound your ass dht of here. I'm not
. 1nterested in ta]k1ng to you, you. dumb sébn of a bitch.
Then he conies tq me after I've done the twe years,
I'm in jail again When the rest of my partners got.out
-_of_the penltenilary and_the minute_the cebertures. hit the

P

- street everybody's cashing them -- there's all kinds of

paper flying. So he comes to me and says, "Theéy [the
police] know that they got a cohnection thrcugh you. .
Wh#t kind of deal do you want to make?" ..
© 1 said, "Lock, I'm w1111ng to deal, I'm always willing
to deal but in order to have a deal or make a bargain of
trade, hothgsides must have someth1nq to offer.. Now you
came out to see me so, obvicusly, I have soweth1ng to’ o
offer. And I'm in jail, so, obv1cusly, you have someth1ng
to offer because I want cut.
' Soon after that the police -came to me and said, ”O.K.,
you're out; you're as qood as out. But let s get down to
- business. How much money?" N

I said, "Send the man [a lawyer from the insurance.
companies] cut to me and I'11 talk to him.alone." You knaw,’
I'm noct going to talk tc him in front of a policeman.

This same fuckin' Yank lawyer comes cut, this is
four years later,-and as soon as I saw kim I said, "Ah,
fuck off, you Jerk! I did-the tWwo years because you were
too fuckin' stupid to deal then! How ycu want to come up
and deal. Fuck away!"

. -S0 they sent another Tawyer out and he sa1d "What kind
of deal wolld you make?"
- I said, "I want a percentage deal." We were going on
a percentage of whatever 1 covld get back

-He said, "What percentage?™

I said, "Jesus, there's a ot of stee] ané concrete in
here. I can't think. I got to get out inm the fresh air
befere I can think." - T _

He said, "Ivdon't btame you. I don't give a fuck about
deals. A1l I'm interested in is getting the ‘stuff back.
~That's my job. I don't care if they saw the bars to get

you out.cf..hereior come in and get you out at the point cf
a gun. AN.I'm interested in is gett1ng that paper back.
- 1-said, "Fine, cet me out." C _

So he said, "WeL] give me an idea.' -

. Well, T knew we cculd get 15% on the street so 1 said,
"Well, I'm thinking in terms of 35%, a third."
- "0h, Jesus, this is a lot of money."
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It is a lot of money, too. About a hundred thousand
§ince we kicked back on another score, but there was at
least two hundred thousand left.

-.He -said, "Jesus, that s a lot of money You're talking
about $70,000."

; "Well, that's what I'm ta]k1ng about because ['m going
- to get'my end of ®t, I'm sure. I've also got to pay the

'~pe0p1e fmy partners] My end's gone -- it's been gone
already. I've got to pay whe people that it belongs to
and 1-still want to make a dollar."

And he said, "Look, I don't give a fuck." He's happy'

ke

b

T “”You.can't'blame him.,” Pe just’ do1ng what he's" there to do --
recover the bonds.. . (no. 72)

Fo110w1ng the1r conversat1on, arrangements were made to
Lomp1ete the terms of the settlement, 1nc1ud1ng a paro]e for the
‘1nformant- However, just prior to the t1me that he was to g0 out

on parole, his partners, who were on the street, cowm1tted a crime,

.The nature of the crune was such that the 1nformant was afra1o that )

.

.were he to go out on ‘parole, he mTth Ee 1mp11catcd Hence, at the-
last moment, he turned down the paro1e, oacked out of the deal,
and chese "to finish his sentence iqstdelthe_penitentiary.
| In.conc]usion, the preoeding distussion.sugoestc‘that;
in s1tuat10ns where an individual has been arrested for the

theft of unrecovered goods wh1ch represent a substant1a] c]¢1m on

3

~an 1nsuran9e policy, an insurance company may occas1ona]1y serve

as an a}]y.infthevoffender's attempt'to'make'a dea];

4

2Th1s informant was first interviewed in front of two other

inmates while in custody. Nearly two years later he was again
interviewed in front of -two other persons (both of whom were
friends of bcth the author and the infcrmant).some three months.
after his release from the penitentiary. In that his aécount -
remained the same after twe years, that the interview tock place .

in a different setting, and that different perscns were present -

at the time of the dnterview, gives, 1n the authcr'$ opinion,

-~ added cred1b111ty to the account,



~
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E. _The kickback. and the Creation of Crime . .

N c . S - .,'

- In much of the prev10us o1scuss1on, the k1ckback has beeh
: v1ewed as a means of achwev1ng 1ggit1mate law enfcrcemeht aims -~
. . ‘ ”»
1‘ , the oueven 1on. of crime and the recovery cf sto]en propertv

3 However, th1s need not always be the cace” 1t would fo]]ow that'

’

B b the—offender>perceaves-that wundee—eertaan‘cqrcumstances-

off1c1a1s are 1nterested in k1ckbacks 1n exchange for 1en1ency or .
non:nvocat1on of the cr1m1na1 process, then he maght wel] reach

the conc]uswon that the course cf w1sdom wou1d be to obta1n some

goods‘wh1ch cou]d later te used as a k1ckback <rou1d he te arrested

for some other offente &

e There is nothlng rea]]y nove] about such a pract1ce It s

-

'd1rect1y analogous to dtscr1pt1ons of the pract1ce of thieves .in o

s

sett1ng as1de "fa11 mbney" in 3ur1sd1ct1ons where "the f1x" e1ther

is or has- been a means of nu111fy1ng the cr1m1na1 Just1ce precess

.(see,-for example, - Sutherland, 1956 111 Shover, 1971 164-733

-

and, Maurer, 1964;137-38). As we11, officials in the-crnmwna]
justice system‘are aware of thie practice;' A oroSécutor who was

interviewed by Grosmah (1960 40) stated: that

- Hoods will "steal tonds and ho]d them “for a ra1ny day
and then when they are charged with something they' 11
try to make a deal with the police to.give them the
bonds if the pelice will w1thdraw the charaes

Another prosecutor viewed such'a practice as be1ng ]1tt1e more

. - - . - . N
than a variation of "the fix"'

The police attemrpt to withdraw chargeé because they say

that the accused man is going to do something for the

police like f1nd some cto1en goods or return scme sto]en

-
L]
N

[

3



ey N I, ')
‘ bonds. But as far as I am c0ncerned, in these cases - R '
‘all an accused is-"doing is purchas1ng his. fréedom by
7 giving the police a payoff in a minor way (Grosman,
K 1969 39- 40) e ’ . o

The preced1ng is very much in accord w1th tle v1ew of some of the f_,. !

mohe soph1st1cated th1eves who were 1nterv1ewed in th1s research

DID YOU HAVE VbCH TO DEAL HITH7 _ :Q S S

Oh “yeah, 1ots ~ Like cn the “armed robbery beef] when they
brou ht me back from.Idaho in '70, all I kicked back was -
a shotcun and three .28's. -0On this. one here, 1 had te

" kickback a whole case of shit. ~

DID YOU LAY SOKE STUFF ASIDE FOR' DEALING? -

Oh, yeah, everthing from cheoue perfcrators te -- 1t doesn't
hurt to have Zone stuff on hand, . Now, sirce 1966, I've .
stuck to armed rohberies so I can only deal in money or
. guns.._So, if I hit an armory to get guns, then I' F&-gust
.- keep scme and: bury them, stash them, and then if I ‘get
pinched for something, -I'11 say, FHey, what's geing: an
here? I've got such-and such.' (no 21)
You see, this is also another th1ng a thief shdﬁTﬁ"ﬁ"’”__”—_——_———_
whep you get cut 45--- one easy way to dc it when you get
out -- make a quart cof grease -and plant the son-of 3 bitch
“all- oveﬁ,the place -- in church vards, scheclyards, and
everyth1ng else, and everyvtime you get pinched sayy I'11
* .give gourten~ounces,' ~

-

IS TFIC"ACTUALLY‘BONE MUCH ANY VORE7' ’

1 1 tell you, if you've got it-planted in a scheolyard,
’they re sure as hell go1ng to listen, they're sure as hell
"going to deal. A museum is also a gdod p]ace te p]ant

The bu1]d1ngs are worth fuck-all to you.--"you can't sell
o the pricks -~ hut they're insured and they're worth<money
~~—e.. And so you p1ant it, and boy, théy're geﬁ§1no pressured, v

the police are getting pressured. In the/case of-h ﬁ, o
o they're. getting pressure: "What did they ’dc with:them,

who did they sell- them to? You peop]e are supposedito.’
know all the fences and connections end everything else.'

"~ And then you come to the police aﬂﬂ‘say, “Ha, ha, I know

where those pa1nt1ng< or whatever are. (no. 72)

One of the mest perceptive analyses of how ;he‘ex1stenée'

of a systeh of kicking back commodities ir exchance for concessions

AN L g
[N By
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»

' a L , “

may have the unant1c1pated consequence of encourag1ng and cyeat1ng
cr1me comes from a fonner safecracker

Th1s rea]]y is a kind of rout1ne cperatron., I think

everybody appreciates this.- L myself have probably ’

made more n1tr09]ycer1ne to: Jae given back tc the police -
- than I ever, ever used®, Like you denft -yse'that much, --

3/4 of an ouncegis a hig charge.” And, I-don't kncw today

if they have this.big desire to capture n1trog]ycer1ne. W
I think it's probably.-- what would they want it for, ~ *

. A

N

STy ot
e

' - F. -Summaryl

Johri?: 15 it just good publicity fer the pol1ce department?
{.mean, they myst be aware that what they've ‘done rea]]y
"is created a markdt. Like 80% of the time I“manu a d. -
[nitroglycerine] T actually didn't have any-o hand

i~

~had to go out and make it sb the guy could com up w1th e

’someth1ng to’ g1ve back. (no 24)

P ;'..‘ .
’, , - . ' _A

A systeﬁfof negot1ated Just1ce 1n-wh1ch concess1cns are

made to- offenders 1n exchanoe for, the return of sto]en property

+

or. for the prevent1on of'greatir and perhaps mere ser10us cr1me,~ .
kR A

can he]p to achieve certa1n 1eg1t1mate 1aw enforcement goals.;\
AL

At the same time, ach1ev1ng these goa1s accentuates the vatue oF

certa1n gooos and mater1e1 and may 1nadVertent1y confer power upon

g .

certa1n offenders seek1ng to avo1o the consequences of fu]] enforce-~'

. p Rad

ment of the 1ay. By overstat1ng the 1mportarce of these goa]s, the

: ga1ns actua]]y ob2a1ned by law enforcement off1c1als through the
. ® ‘

£ .

law enforcement may be at odds with ore another.

J

k1ckback may be mere apparent thén real. Taken to 1ts 1og1ca1
conc]us7on, the consequence of emphas1z1ng such oea1s may actua]ly

encourage the. comm1ss1on Jof cr1m1na1 acts. The foreooing <ugoests

that, under certa1n cond1t1ons, the goals of cr1me preVent1on and™

EY



" CHAPTER FOUR .
- . ", -
. DEALS FOR INFORMATION
A L1TTLE KNOWLEDGE CAN BE A DANGEROUS THING I

C .

"I won't beat about the bush, Wa1ters," sa1d the
super1ntendent T want your -help.”

"~ - “"And I won't beat about it e1ther,“"sajd Na]ters.
*You won t'get it." . '
"You.don"t know what . ft is yet." : s

"That makes me even more certain.’ , . :
: _ "You' 11 get seven years, you know, at least for this,  °*
© - maybe ten." B . : :
! IISO?N -
"So wouldp't it he Aicer if it were_ f1ve - even
‘three --- even noth1ng at all.”
"Much - n)cer '
"Then it' 5. up to you._ If you help us, we can help
"1 heard from a man called Reyno]ds that you've a
S © picture of a dead men. Jin that drawer," sa1d Walters.
. & . .  "Oh that,“ said the super1ntendent "I've sent that
' - away, but I've got another.’ o
-"He talked too;.lI suppose.’
. "There s only one thing I know for certa1n that" he =
, did. “He died." .~
, R " "You:can't. stop peop]e from “dying,. superlntendent
e - & "Nor-can anyone.". & . -
g@. ) ' “Before their times. 1 mean~ Unnatura] causes A .
person or persons unknown M ‘ e

: 1’21‘ . T . - - T
,9{f’ ' %, S , R Cec11 1968:57

E

| you,

5 . P . . ST
. ) . "'-,,'v -—

A. The'ImportéhCe otwlnfonners Rl o ~;15 e

'; A p011ce depaptment cannot funct1on‘wnthout a cont1nuous

‘, 1nput of 1nf0rmat1on ab9ut cr1m1na1 act1v1t1es 1n the commun1ty
® ' Th1s 1s obv1ous 1n resﬁécthto ach1ev1ng the po11ce goa1 of crime
4. . R .A"‘\'- - S : .,_.\..

e T 92
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prevention; the police musf know about crimes which are peing
planned if they are to prevent them. To seme, however, the nked

for information in respect‘tb the dei'ction of perpetrators of

. ,
criminal acts is not so obvious. It is simply false to assume Q:/

»

that scientific detective work results in the detection and con-

. viction of ﬁany'criminals. As Inbau, a lawyey and.expert on police-

,interrqgatidn<techniques,'puté it

. . the fallacy is certainly perpetuated to a very 4
considerable extent by mystery writers, the movies, and
TV: Whenever a crime is committed, if the police will
only look carefully at the crime scene they will almost
always find some clue that will lead them.to the offender
and at the same time establish his guilt; and once the
offender is located, he will readily confess or disclose
his quilt by trying to talk his way out of the trap.
But.this is pure fiction;. in actuality the situation is
quite different. As a atter of fact, the art of criminal
investigation has not dev loped to a point where the
search for and. the examjmation of physical evidence wl]]
always reveal a clue the identity of the perpetrator
or provide the necessary proof of his guilt. In criminal
investigations, even of -the most efficient type, there
are many, many instances where physical clues are entirely
absent, and the, opty approach-to a possidle solution of

. the crime is -the interrogation of the criminal suspect
himself, and of others who may possess significant infor-
mation (quoted in‘Reﬁington,.1969:379-80).'

Other-obSEfveré ofrfhe police have reached simi?ar conclusions (see,
for example, Aubry and.Cabﬁto: 1972;  Conklin, 1972:123-50; " H. cold-
stein, 1967; and,Sko]nfgk, 1966:112-38). R
L CrimfnaTs; too, cdncuf with the view.ovaubrylandvtaﬁuéo
(1972:178) that, o e |
’ | Truiy,'information.is-the 11fé’b1ood of the [police] l, T
© % . department. - - , o N
. As 662‘0ffendérvwho spent most of -his adult life in crime put it:

K . if a man can't connive, deal, do dealings, he's
.- not-gonna find out anything for the force. You see, they've

¢

AR 2

-
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- got to go along to a certain extent -~ the police have
to depend on information for 85 per cent of their .
pinches. Scientific detective work, agg it does is
ver1fy what they-already know. What-good is a bullet:
without the-gun, what ‘good is a fingerprint without the

guy? A copper dis only as good as H1s connect1ons

- (Martin, 1970: 105) o .

One 1nformant, a heroin add1rt had’ no 111us1ons about the pol1ce 5. ».'

: need for 1nformat1on in pursu1ng their goa]s

Everyt1me a dope fiend gets p1cked up he's got a deal
going. "Come on, where'd you buy? Tell us. " So 'they
-slam a few heads or make a few prom1ses for it. And they
want to-know who's got, who's moving stuff into town,
what s.new, you know. (no 58) *

The desire of the po]1ce to obtain information is, to most infonmants,

‘11tt1e more than a fact of 1ife.

Essentially, there are two Clandestine qources of information
on criminal-activities:’ po]1cd¥agents working undercover and
1nd1v1dua1s who are involved in cr1me e1ther directly or peripher-

ally. Wh1]e undercover policemen are ‘sometimes used to gather

1nformat1on on crimes involving vice and subversive act1v1t1es,

it genera]]y 1s not an eff1c1ent and econom1ca1 means of obta1n1ng :

1nf05gat1on In add1t1on to the fact that he is a fu11 t1me

salaried emp]oyee while working undercover, the po]1ceman must

create a new and p]aus1b1e 1dent1ty for himself, lead a doub]e 11fe
while becoming accepted by the’crimina1 group, cont1nua1Ty Tive

w1th ‘the knowledge that he may be expected to part1c1pate 1n'

“criminal acts, and recogn1ze that his 1ife’ may well be in danger'
| shouﬂd his true 1dent1ty become known. As we]], once h]s,1dent1ty'
. does become known (as 1t eventua]]y w11] when he must test1fy in '

”‘court). he will no longer be useful to the police department in
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.

-

his ro]e as an undercover .agent. It shou]d come as 1itt1e §urprise
S
that there are not many 1nd1v1du§1s who' des1re tp ‘undertake such

work.

A far more eff1c1ent and econom1ca1 means of obta1n1nq

information is thréugh. underwor]d informants. In.many instances,

'»theseandTVTdua%sfa%ready—possessfthewtnformation~Which-thelpoJicemu;ufh;~

desire Such 1nd1v1dua15 do not have to estab11sh a cover in the

85

same way.as the potice in their quest for naw 1nformat1on ‘Also, v

" since they are part of the underwor]d they have little compunct1on

about committing criminal acts. If re11ab1e 1nformat1on can be

. obtained from underworld informants, it is, from the standpoint of

the police, a far more efficient and a far less dangerous means

of obta1n1ng §uch 1nformat1on

‘ ,Kifjﬁh1s chapter we exam1ne “how offenders perceive the *
poliée's need for 1nformat1onvand how this need serves-as a

relevant variable in the process of negotiating justice. Predict-

ably, not a s1nq1e 1nformant adm1tted that he actually cooperated

_w1th the police by act1ng as an 1nformer in return- for concessions.

LS <

However, experiences were. descr1bed in which the offendeE perce1ved
that he could have made a dea] in return for 1nformat10n;_ in

which the offender beiievéd‘that'hts'conviction-was 1érge1y the
resutt of someone's having acted as an informer;.eand fn which
offenders c1a1med that they made dea]s as. a result of trﬂck1ng |
1aw enforcement off1c1a1s 1nto be11ev1ng that they wou]d supp]y

them with information.

B



~ B. Obtaining Informants

One may accept as an article of faith J. -Edgar Hoover's
assert1on that', |
Un11ke the totalitarian pract1ce, the 1nformant in

America serves of his owrd free will, fulfilling ong
of the c1t1zensh1p ob11gat10ns of our democratic form
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0f~government quogfd -in- Harney and Cross-1968:18).
'Unfortunately, th1s descr1pt1on of the mot1vat1on of the 1nformer
is not accurate Harney and Cross (both .of whom are po]1ce A
.sc1ent1sts who have had cons1derab]e exper1ence with the use of
informers) pa1nt a far more rea11st1c picture of what mot1vates

. the 1nformer

Self- preservation is the, f]rst law of nature. This.
is pne of the old saws which must be’ respected, in that
it expresses some of the accumulated wisdom of the race.
Whatever the priority given to self-preservation, it

.. .-must be high. Therefore, we m1ght expect an emotional
reaction favourable to our 1nvest1gat1ve objective, if
‘we have a prospective informer who is afraid of something.
. Our informer might be in fear of the law (Harney
-and Cross, 1968:41). : "t

To put it ba]d]y, Harney and Cross suggest that the threat of - fu11

. enforcement of the 1aw\-- or, a]ternat1ve1y, concess1ons from

fu]l enforcement -- may be used by the potlice to 1nduce offenders

to act as 1nformers].- This, we suégest, is the principal means
' -

used by the p011ce to obtamn 1nformat1on from cr1m1nals

‘

Another means. of obta1n1ng 1nformat1on from criminals is-

: ]Other wr1ters have reached th1s same conc]us1en séé,"
for example, L1ndesm1th 1965:47; F. Miller, 1970:286; Skolnick,
1966:112-38; ~ Blumberg, 1967:64-65; Grosman, 1969:39; = Newman,

- 1966:194-95; Jackson, 1969:47; and The President’s Commission on

Law Enforcement and Administration of Justice, }Q,ib 47.



cons1derat1ons aside,
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to pay them,. making them " special. employées'., wh11e th1s 1s done

2
on occasion , most po11ce departments do not have a budget which

allows them to purchase much useful 1nformat1on, Budgetary .

-

The reduction of t1me in jail or pr1son can usual]y\
’ purchase more and better: information than can ava11-
able moneys (Sko]n1ck 1966: 125)

The use of charg1ng and !tntenc1ng d1scret1on may serve as a ]ever
to*1nduce persons to become informers. -~ - ,45.

& One offender gave a very vivid and detaited account of the

- process. he went through'when the police allegedly attempted to

induce. him to act as an informer, S o .

I got out on’ paro]a on September 17, °1970. On October
4, they charged me w1th rape, ahduct1on, ang¢ assault. So °
they flung me in the d1gger for 11 dayvs and then they ca]]ed
‘me up and said, "Well, we'll (after they investigated the
case, I guess) take a guilty plea to assault, common
assault, and we'll drop the rape and abduction." .
I said, "I'11 tell you what.I'11 do. You give me a
ten do]]ar fine and a‘week to pay and I'11 go along with
'you. [Laughter] Well, I'm not gu11ty, see.
So my lawyer cohes dnwn and he says, "Do you realize
what you re doing? Jesus, you're r1sk1ng 20 'years which
is maximum for rape against two which is maximum for

assault."
I said, "Look B m, not guilty of any of them but I' 11
pay.ten do]]ars just to get out of jail.! Becuase no way

was I going to get bail. So,,I said, "That's the deal.”
So, he said, "I'l} talk to them, te]] them that th1s
is what you w111 do -- ten dollar f1ne ‘
I went up to-the courtro&h he comes over to me and
says, "No, the prosecutor won't go for the deal."

2"A heroin addict was paid $50 to help poliece capture

“a hashish trafficker, an Alberta Supreme Court judge was told -

Tuesday. Police witnesses said-the man, in custody on drug and -
fraud charges?‘agreed to help an-undercover policeman locate
narcotics dealers® (Edmonton Journa] February 6, 1@74 p 4)
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So, the prosecutor jumped up and-said, "It has been s
requested that this man be re1eased on his own re®egnizance o
and we don't oppose this." .

~ My own recognizance- for one of the major cr1mes in
the country! Now this is bloody ridiculous? .

They said, "$20,000." Well, nqgvay was*I going to
make $20,000 ba11
' So, he said, "We'11 release: yOu on your own recogn1zance.

' And*my 1awyer says, "When did you talk to the prosecutor%

. 1 didn't talk to him, I didn't talk to anyone." .

I said, "Did you ask him fo come out like this?" - = |

“He sa1d, T mever mentioned it to nim, lney dug this

' up themselves."

B now, the funny part of - 1t is that there is this
little Indian guy that comes up behind:me. He'd been
fighting with his friend on the :street the night before
over a bottle of wine and he was charged with causing a**

~disturbance. And he says, "I'd.like my own recognizance."

And the mag1strate says, "No, we have to protect soc1ety
from people like you.

And here's me with a record as 1onq as my arm and ) .
chatged with rape! - o

So, now I go to court and they sa1d --. nobody showed”

'up‘for the preliminary hearing'so they threw the charges

out. That was on November the 23rd, 1970.
I had to report to the police on parole. I went over

' .. to report and they said, "You know, it would do you a lgt

of good ~You've got to stay in this town for 15 months .
while you're on parole You met a coup]e of guys in there

.that are big connections. 1n dope here." C o o
First of all Ir sa1d I°didn’t know them. I said, "1 a4
. can't place who you're. ta1k1ng about." .

EVEN THOUGH NO OﬂE SHONED UP AT THE PRELIMINARY HEARING’

They said, \"You ‘can't place -- shit! You went out to

- a party with the guy when you got out on bail. We want.
'.1nformat1on on. them and it will do you a lot of qood "

WHAT NAS MEANT BY'"DO YQU A LOT OF GOOD"’

~

In so many words it meant that it wou]d do me a lot of
od if I wantéd to keep my parole. . They canut comé right
out and say it, you know. And even 1f they did come out
and 3ay ift, there's' nothing they can do about it. So right
away I went up ‘to an ex-con that I knew in : and 'l
said, "Loak, this is the deal these bastards are putt1ng to -
me;“. I want somebody to know about it; you know -- somebody
that knows other people so if anything,happens{*f .. There's.

no way I'm eveh‘go1ng tp talk to this gquy that they want. “ﬁ~@.
So now they take me to court and they f1gd me. gu11ty of% rape o
and abduction.. . g g,

5 .

o
hed
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_ They re1a1d the. charge They camE‘down and picked
- me up at the house one night and said, "Will you go down.
Lo to the - Hotel? There's some people dowh at t
AT Hote] and there's a guy in ‘from Vancouvew. e
want yoy to go down there and see what's going on."
I sajd, "Gee, I can't go down I'mebroke." So they
gi#ve me a twenty dollar bill -- one of .the new" twent1es'
So, I went down to: the L Hotel and bought’
eVErybody a beer and sat .there and had a good rap. I
got a little hammered, I guess, and I came out and they
said, "Well, what's happen1ng7" S
And I sa1d "You don't see mewinto that (see, I' m p1ssed)
-~ fuckin' do your own dirty wo s cocksuckers!" .
Two weeks later I get recharged But, still, I didn't
give a fuck because they couldn't find me gu11ty But they
did.: They can't f1nd me gu1lty, you know '

. WHAT WAS YOUR SENTENCE7

~Three years" Three. ye/rs for rape and abduct1on' “You .
know, that's stupid tog. I said, “Look, if I'm guilty of
the charge, first of ajl 1 shou]dn t be in a pen1tent1ary A
I should be in a-bug house. If you believe that I'm guilty

o of rape and abduct1on, I should be in a bug house. - And,
secondly, I shouldn't get three years. 1 should be kept
at the Governor General's. pleasure. There's got to be some-
thing short-circuited/ in my head!" They'just gigg]ed,and '
1aughed (no. 72) ' N

\Q I

There are some: factors which support the cred1b111ty of th1s

account 1) . Dur1ng the t1m that he was charged w1tﬁ‘rape, abduct1on,
. and assau]t,@h1s paro]e was not suspended A parole suspens1on is

standard procedure when it is be11eved that a paro]ee has comm1tted

a seraous offence 2) A three year sentence was unusually short

cons1der1ng the nature of the offence'and the.prev1ous record of the '

"(Toffender 3) “When the informant was'sent'to the-maximum'security

penitentiary where he was 1nterv1ewed he was not pﬂaced in protect1ve T

»

it custody as is the norma1 procedure w1th sex offenders in a maximum -
ecur1ty 1nst1tut1on (cf., Marcus, 1971), In fact the who]e affair’

was regarded by'other%1nmates as a tragic joke -- he was simp]y

not viewed-as a.sex offender. 4).'When‘the;informant'was- o
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' re-interviewed somé‘two years later, hiS'qccount remained unchanged.'»
}The preéeding account represents‘one‘offender's pé}ception N
of how the 5b1ice'may attempt to use the:]aw as a'léver in ordeg ,
to obtain information. It is, however, an extreme case.’ i}-we
were td summarize the experi!htes of-othekioffenders who claimed
~that they had,béénfoffered a déa]“in return.for informatioﬁ, their
" collective accountfwould go‘spmething as follows:

~. I was picked up and charged with armed robbery. When

T T we got down to” the” St&t‘iOh‘;' they told me-that-if-Hd--m o

. #give them some information on other robberies 13 town,
they'd see to it that I'd get a light sentence: :

-‘Thié type .of offer was regarded”by most informants as-]jtt]e more
bfhan a routfne po]iéé practice. |
In the following se;tion&, we shall lodbk at the offénder's
view of-thfée'types'o% practices relhteh to the need for information
whjéh may be used to cpp;rd] crime: 1) dea1$ for testimonX.agaihstaf
é co-gccused; 2) deéi§5f6} jhférhatidﬁ which ﬁay be qsed to
apprehend more éerfous.of%enders;v and, 3) Jdea]s involving what

O?fehdekétteﬁm“a “fet-up". -

C. Deals for Testimgny

o

When two or more persons have been charged with .an dffence
~and when a conviction appears to be unlikely, it is not an uncommoh‘
- practice to grant concessions to a co-defendant in exchange for his "

’ tgstimony'against thé_othef(s) (F. Mi11ek} 1970:258). -Pdlsteinl(1962),__

1
\

. T ‘ ‘ y o . o
- 3For a variation on this type of pattern, 'see Chapter Five,

o~
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in an article entitled "How to 'Settle' a Criminal Case", (which is,

in effect, a manug] for defence'1awyers in the U.S. who wish to

make deals for their clients) states that:

[y

_ o . .
There is one situation, however;, where no one can .

fault the district attorney -- where leniency is exchanged

for needed co-operation”against co-defendants. Whether

- such a bargain can be struck depends on a variety of

factors; the weakness of the case against the co-defendants,
the extent of the defendant's participation, the aid he
can render, and who the prosecutor's ‘real target is.
. Thus, the possibility of co-operation in_exchange
for consideration is an avenue that should be explored in

“évéry“Séridué‘case‘1nvo1anq'multﬁp]ewdefendants~¢P015teinad~~*~:
1962:38, emphasis added). »

While there was not'a single informant who admitted that.

he had participated in a deal involving testimony against a co-

accused in return for 1eni§pcy, several considered themselves to

be the "victims" of'such a deal. Thisvis not surprising since 4

is generally acknow]edged to be unhealthy to be known as an informer

in an inmate population.

Wsuch a deal is offered to an 1nformant.and he refuses or the

DedT§>invoTying testimony against a co-accused -- Whether

informént be1ievés that he 1is the victim of such a deal -- often

result in a sense of injustice.

1 was ofFered'a>dea1:to testjfy against somebody é1se

! probab]y-Shoqu‘havef

" my ass. I'monly one of many, many people.. And-there's
nothing you can do about it because -- it seems %hap%&

N\

which 1 turned down and, as a resu]t, got more time th

WHO APPROACHED YOU WITH THE DEAL?

,The police; the naress in B . They're just loaded

with deals down there. And as a result, they shoved it up

he
police have a direct influence on the prosecutor.~-1f the
police say, "We want this .guy dead, we want him in jail for
20" years", the .guy's going ‘to be there 20-years., - It . -
doesn't involve justitce any more. c
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WHAT DO YOU THfNK‘YOU MIGHT HAVE GOTTEN HAD YOU TESTIFIED?

Well, they said two years tops, prov1nc1a] time. I ended
up gettlng seven. _

WHAT WAS THE SITUATION? WOULD IT HAVE BEEN UNHEALTHY -TO
TESTIFY? -

No, it wouldn't have been unhea]thy physically in this
~ particular case but it. would probably have been unhealthy
for me mentally. "1 rea]]y didn't get off on the idea
because .they had nothing on th1s other man. They just
wanted his body more than mine. Because they never knew
me at all, never heard of me before. ‘I was just a surprise
" attraction to them, you khow. But they knew this other

guy was carrying on 111icit. frafficking and they knew 1 was
a very good friend of his. They picked him up on some
little phoney-baloney charge and they came to me to try

to get me to testify. "We're going to lock him up

forever but we'll only give you a couple of.years if

you cooperate “ (no. 68) .

- Other offenders found that refus1nq to cooperate by g1v1ng
v,

testimony against a co- accused cou]d have unp]easant consequences.
One informant was sentenced to e1ght yearé¢ for armed robbery. He
filed an appea] in the hope of having his sentence reduced

Two weeks before I was taken to appear before the appeal

" court 1 was taken to the city police station. Once there.
I was told by two detectives that I was to appear at the
pre11m1nary hear1ng of two suspects on the same charge
~as'me. I was told that I had to help convict these
people or there would be no time cut for me. .". . The
people charged were not in the robbery with me.  When I
told the magistrate what happened, the prosecutor said
"he ‘expected me to make this type of allegation. The

- suspects were.acquitted. Two weeks later I went to appeal
court and got turned down for my t1me cut. (no. 104).

‘The. charge was armed robbery in 1969 -1 was charged along
‘with. two others and on]y one of us was convicted. He got
seven years. The crown appealed and offered a deal to -~ QL
. the one who was found guilty saying that if he would
testify-against the other two of us, he would not be: ‘
hit with the bitch. He refused-and got the bitch. (no.94)

“"The bitch";‘a§fit.is‘fond1y termed by offenders, refers to thE’f
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habitual offender 1egis]atidn.,j1n,Canada, it carries'With it a
sentence of preventive,detentidn which is an 1ndeterminateé Yife-
top- sentence - (See section 688 of‘the Canadian.Crfmfnai Code R.S.C.
1970, c. C-34). e

The tact1c of tradlnq 1en1ency for test1mony is not always

s0 unsuccessful. Some ‘informants claimed that" they were sold-out

by thei: ws tners as a result of such a deal.

3 original charge was kidnapping. The deal took place
e\ - - —Pight after. the.charge was.-madeand. took*approxlmatelyﬁ_u“"c U
f three hours. It involved my-partner in the crime and the ,
RCMP, My partner negotiated because he felt that he
~ could draw a minimum sentence by doing so and also
« because the RCMP-officials were mostly after me and wanted
. my partner to turn over other information which would '
lead to further charges against me. As a result,.my
" partner got off with a one-year sentence and I got five.
. Also, there were other charges that I faced after my —
partner put the finger on me. (no. 102).  ° o

In s1tuat1ons where the 1nfonmant be11eve% that he was
so1dfout by h1s partner'and there is a 1arge=gap.between'the.sentences
. Algiven to himself and-to_his partner (presumably as a result of such
cooperation with'the.authOrities) bitterness about the criminal -
Just1ce system in genera] and the d1sparate sentences in partlcular
was a un1versa1 outcome. Just a cynac1sm about the criminal Just1ce
_system may be a by-product of decept1ve kickbacks whiich militates

aga1nst the reformat1on of the offender, so, too, is

wh1ch comes from dea]s made for test1mony aga1nst a co= accused

It was,a]1eged by three offenders that an 1nducement used
By officials to obtain the test1mony of a co—accused.wh1ch led to
~their own convictions was a promise of early parole.. In"one case

.~ (no. 14) the deal was turned down and in two cases (no, 15 and no. 54) -

&
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the dea]‘was é]Ieged to have Been satisfactof]y-compiétéd,
On’ this bit,it wasn't me that made the deal. It was a
guy who was on the armed robbery with me. He made 2
. deal for a suspended sentence -- to plead guilty to
driving the car -- and he got two years less a day- -
So he said he wouldn't testify against me because ‘the
police really.fucked him. So he wasn't going to o
testify until they promised him an early parole. And
he got the parole fpr testifying. L
HOW LONG DID ‘HE QERVEfBEFORE BEING PAROLED? =
: ‘Thirty-seven daysAbn.a 5ehtence of.fwo-yéars less a
e day. (noL IB)
' .“_ ) B
A : Y

He -traded three of us. They\got me first and gave me
the time so I testified under ‘the Canada Evidence Act
and screwed him 'cause the other two guys heat the

beef, see. He copped a guilty ih\court'thinking it
didn't matter, right? He got a total of six years.

But he's geing out [on_parole] next‘month -- he got '
six years in November [meaning that the person referred
to served ten months of a six-year sentence before

being paro]ed]t (no.-54)

N A‘perpebtual distortfoh is one thing; an obvious factual
distortion is quite andther, A§ a résu]t of the author';iown
ignorénte, tﬁe;e accounts were intitﬁél1y dismissed on the'géounds .
.thatlfhéy fell outside of tﬁe.réd1m of the possible. The reason
forvfhis is'Found in SectionAZ. Subsection la, of the Parole

RegUiatjonsr

Where the sentence of imprisonment is not a sentence of
imprisonment for life or a sentence of preventive
.detention, oné-third of the term of imprisonment imposed.
or four years, whichever is the lesser, but in the case
of imprisonment of two years or more . . . at least nine

. months [must be served before parole may be granted].

“HIn other.words,.the'indiVidUa] referred to by informant no. 15
would not have{been eligible for parole until he had served.n{he
months of his sentence and, in the case involving informant no.

54, two years.
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However, further investigation revealed that what was =~ v o»
described was indeed possible.* When one of the inmate research”
‘ assistanté was quegtioned ab3ut4uﬂ1§omethiﬁ§ﬁliké this might
occur, he replied, o e .
7 parole by exception. I think the parole boérdfworks to
this extent with the police:: if they need evidence and
the only way they can get it is by giving a convicted

I accomplice parole, they do it. There's been cases where
it's happened. (no. 115)

m»_~~iwfsectionf2—9$—the~9aro]e-Regulationsmpnovides_thewnﬁcessary_100Ph913wf~~«4;
for a deal of this nature: | ‘
’  2. Notwithstanding subsection (1), where in the opinion
: of the Board special circumstances exist, the Board may
grant parole to an inmate before he has served the ‘
‘portion of his sentence of imprisonment required under

subsection (1) to have been served before a parole may
be granted. : S :

An agquainfance of the authof's employed by~£he Parole Servicé‘also
"iﬁdic;ted that a deal of thé natufe'destribed by informants no. 15
~ and no. 54 was plausible. |

In conclusion, in this section we have seen that in céS;s.

, o " _ | . o .
involving multiple defendants and evidentiary problems, concessions

may be offered in order to securevtheftéstimoh f one of the

.defendants against the other(s).» In the view of o ders, such
deais'are’to be regarded with disfavour'-—'one’£55ffS§fﬂwdut‘to

’

get out. -

D.- Deals for Information

Deals offered: by the police to offenders which invelve less
‘than.fullfinVocation7of the criminal process in QXChangergr_inﬁgr—‘b_jfé;

mation leading to the arrest and ‘conviction of other, more serious,-
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~offenders were percewveﬂ as reflect1ng a standard pol1ce procedure
«fWthh is used whenever 1t 1s suspected that the offender might

. possess 1nformat1on of va]ue Addit1ona]1y, efforts to obta1n'-'

-
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1nformation from offenders was a1leged to occur even when a known N

offender was not fac1ng cr1m1na1 charges

If he [a po11ceman] can get an 1nformer, more power to .A ]

him -- you know, he's do1ng a better job. They see you
‘ i and they come over and sit down and talk to _you. In
o facty if they're driving by your apartment or* “house,
they 11 drop in and drink your whiskey. I mean, you.

“-—as ocan' tthrow themrouti— But—they- just-come—to-see-what-

you'11l tell them, what they can get out of you. (no. 72)

. . they. a]ways ask §§;:\1nformat1on, you know Some-
. times they' 11 even stop you on_the street, just to make
~ . you 1ook bad, and ask you for. 1nformat1on (no 7)

The. police, observers of the po]1ce, and cr1m1na]s
genera]]y accept the fact that it is necessary to -have 1nformers

.to control certain types of cr1me -- notab]y crimes of vice

(especially narcot1cs) and burg]ary 4 At the same t1me, the need

for informers and the ab111ty to offer concess1ons Jdn order to
obtain 1nformers - e1ther on a protracted and systemat1c or on

a "one#shotf‘bas1s_-- is.not a simple task. - As prey1oos1y noted,
not a singie offender who was‘interviewed admitted to"aCting‘as
‘an informer While it may be reasonab]e to assume that some of
these offenders, at sometime or another, had -given 1nformat1on to

2
‘the,po11ce in exchange for'concess1ons, we should note that there

4see, for example, Chambliss, 1972:108; . Go]dStein,
1969:173; Gosling, 1959:19; Jackson, 1969:140; Lafave, 1965:
133 and 192; F. Miller, 1970:253; and, Skolnick, 1966:115.- -
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is also alnumber'of factors operatihg which outweigh the.advahtages"
whjoh'one might obtaih through giving information ﬁp the authorities.
| One factor is simply that of se]f-respect. In the words
of one offender, i .
Be11eve me, as rotten as an informer is to us, there's
nobody -- the police, a squarejohn; "nobody -- has any
respect for an informer.. (no. 72)
Skolnick's (1966-]30-32) description of po]ice eftorts to dignify
the character of the1r informers 1ends support. to the not1on that
to act as an 1nformer may entail a Joss of se]f respect.,
Another factor which may prevent an offender‘from acting
§ as an 1nformer is that his 1nformat1on may implicate c]ose friends
or relatives. | One of our 1nformants was an East Ind1an who was thef
"local. representat1ve" of a family- contro]]ed drug 1mportat1on
operation. wh1Te‘he, himself, was a "big f1sh" in the drug
1mportat1on bus1ness, the bus1ness was contro]]ed by even b1gger
_ f1sh -- members of hTS family who were res1d1ng in Ind1a The
Canad1an author1t1es were understandab]y 1nterested in obtaining.
v 1nformat1on wh1ch would enable the.Indian author1t1es to smash th1s
' operat1on The 1nformant'(no 30) c1a1ms that he was remanded in
custody for eight months while the authorities (both the RCMP and
~ the prosecutor) tr1ed to 1nduce him to prov1de 1nformat1on He
c1a1ms that he was cont1nua11y interrogated by the RCHMP and was,
"~ on two occas1ons, ca11ed into the prosecutor S off1ce He also
| claims ‘that he was prom1sed that if he wou]d g1ve the author1t1es

the 1nformat1on which. they desired, the charge aga1nst h1m wou]d

be dropped from 1mportat1on of narcot1cs to possess1on for the -
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purpose of trafficking. When asked why he was remanded in custody

for so long, he. stated that, ' o -
e they were not rea11y interested in cop a,plea [sic]. ;
. They were interested in me to give them information. The
more I stayed [remanded in custody], the more my patience
would break up, ydu know. And I wanted to get it over,
I think their main purpese was to keep me wa1t1ng as long:
as possible. (no 30) ' .

He refused to give the author1t1es the 1nformat1on wh1ch they desired
SO as "not to harm my people back home." He was finally taken to
__court, convicted of the importati Qﬂ,__.,of_'nir;c_etics_a and was given'a - - .
minima]‘seVen-year sehtente (and will he deported at the termination
of th1s sentence). |

Another reason for refus1ng to cooperate with the author1t1es
by acting as an informer is that ofvthe offendervs ‘assumptions
about‘the unp1easant consequencesvof cooperating Biuntly stated,
the offender may be 1eve that to act as an 1nformer could mean
his death partlcu ar]y if he is to 1nform on those 1nv01ved in - j’ _
organ1zedwcr1me. ‘Th1s was the reason‘g1ven by one 1nformant for
not cooperat1ng with the p011ce vhen he was told "to f]y east and
f1nger the source of the counterfeit money or get b1tched" (np, 24).‘-
He 1ndrcated that wh11e~he could have done what ‘the’ po11ce were |

demand1ng 1n all probab111ty, he was certa1n that to do s0 wotld

mean his death. H1s account 1is an exce]lent one from. the stang- %; -2

»

point of 1nd1cat1ng 1) the pressure wh1ch the author1t1es W 11
- put ‘on offenders when seek1ng 1nformat1on on major cr1mes and :,
2) the Lengths to which some oFfenders w111 go to avoid the

consequences of not cooperating. - _ :Qk%
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Perhaps one of the more interesting types of negotiations
that took place was on the term I'm presently serving because
it inyolved a long series of .trials and a long series of

anoeyverings on everybody's part. Initially Tom and I '
were tharged with conspiracy -- we forged twenty dollar bills.
The police followed us for months and finally they-added
conspiracy to our other charge. The police theory was
‘that we could lead them to the source of the counterfeiting.
0f course, the pressure they put on people in a .situation
like this is unbelievable. Like, as a matter or course,
they threatened my wife and Tom's . sister -and threatened to
charge us with the bitch if we didn't inform and all sorts
of stuff, and it went on .for a really protracted period.
v . Me got quite concerned about the whole thing, as

threaten you with the bitch.-- if this club.is going to work, -
it's got to deal out the odd rap. : ' :
0.K., we're in an :awkward position all around. I will

 ‘séy; to conclude Tom's part in it, fortunately for Tem, his

father knew-the MLA from , Mr, ...« And..
he was able to speak to the Attorney General and managed
to stop the -- see, the Attorney General of the province
“has to sign the habitual papers, and he managed to stop
that*aspect of it. Unfortunately, my father did not knowe:
- the member -from . . : :
It appeared that we had about three ways to go. We
‘could either deal -- and. this is, 1 think, the basis of
most of our later problems with the police. Wb offered
them the press plates and all the crap that was laying
around the press --.there was a whole bunch of I.D. and
stamps. They were printing a great deal of shit l1ike this,
see. Unfortunately, Ottawa was called into the situation.
¥, . .. They did not want.the plates; they were not interested
in “the plates. = They were interested in one of two other
things: .either bodies [that is, those behind the entire
operation] or the negatives. If you have good negatives,"
you can make plates by the score. There isn't any problem
at al1. This wouldn't do, of course, sO we decided to take
other steps. . S e -
" The whole thing got sork of surrealistic in the'end.:
We had them make a set of master keys to-the court house.
We ‘thought we had two avenues: - like we'd either rob the
exhibit room.of the exhibits or, we could've - which is
something I-think we should've done --'we could've bugged
the judge's chamber 'cause the prosecutor_ is always rUnnin%
as we all full well know. S , _
Turned out anyway, we robbed the exhibit room, went to
trial, and beat the beef.” However, by this time they'd

accumulated so many Crappy_charges;'we”coUTd-hard}y breathe. .. -

And, one of the crappy charges I'd accumulated was‘I was

/

T well should, because we believed that when the police ===
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set up in a parking 1ot and charged with posse551on of
- some meter keys and so on, and here I sit today, of
‘course [serving a-sentence of prevent1ve detention as an
habitual offender].- Bot this is again a negotiation, let's
say, that I think the course of wisdom tells me now, that
we should have never offered to impress. It was too big.
This now totally convinced them that we could tell them
the source of the money. It's unfortunate as hell that
we're not as wise at the time. We couTdn"t see them not
going for what we offered.. After all, the plates and a
room full of money -- 'it's just crap, after all, but still
it is counterfeit money. And I think we could' ve made a

" sub-inspector .out of Just any plain‘old sergeant, you. know.
But counterfeit money, I'm told, destroys the economy of
_the country, _In -fact, the static involved 1n_the whole

thing is even worse, I think, than when you're .deatind
" in _heroin. Ingidentatly, both ‘our role§, as the police
are well aware, were quite marg1nal It's quite simply
. that we had access. to too much information for our own
good. -(no. 24) v ,

In conc]us1on wh11e dea1s 1nv01v1ng attract1ve concess1ons
or threaten1ng unattractive. pena1t1es may. be offered by the

author1t1es 1n return for 1nf0rmat1on which is cons1dered to be

' ,1mportant 1n contro111ng cr1me the offender may perce1ve such

factors as h1s self- respect the protect1on of 1oved ones, and

h1s phys1ca1 safety as outwe1gh1ng any benef1ts he might rece1ve

’

- through coopenat1ng w1th-the authorrt1es;v'

E. Deceptive Dea15;for Infétmatfen N

As in the case of the - k1ckback the benefits accrued by

the author1t1es as a re;J{t of a dea] for 1nfqﬁmat1on may be’ more
apparent than real -- they may end»up rece3v1ng bad, f1ct1t1ous, on
51mp1y no 1nformat16n.v B e .fm'hﬂ, o "gr&f'

Be]wef 1h the 1nf0rmer S ev1dence faith in the eff1cacy

of under cover operations, and-the weakness of outside.

- 'cr1t1c1sm and control can. somet1mes pn‘auce absurd resu]ts.‘; ,
- (Wilensky, 1967 135) ‘ : - e

A .
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As Kooken, a fonner police off1c1a1, has noted S

/; N ’ :

- In most tnstances the mot1ve of 1nfonners are purely
mercenary, and their verac1ty generally i€“so unreliable
that their 1nformat1on is of quest1onab1e va]ue (Kooken,

~1947:174).
Y&

.When an offender is, able to deﬂude the author1t1es fhto be11ev1ng
that they are gett1ng worthwhile 1nfonnat1on, the offender may
.end up with a good deal -- one which does not carry with. 1t !he

Vunp]easant consequences of be1ng labelled an 1nformer.

“scould turn in’‘every knewn papen criminal in the world.
. So they [the Justice Department] woula do anyth1ng for

Maxwell describes hoW‘lZ part1c1pants ina gigantic fraudw~~~~e -

v operat1on conned the author1t1es "

"This -is the 1nsane part of 1t," an acqua1ntance
of the swindlers says.. "They are spewing out anyth1ng
they can think of. One of them has been giving ‘imaginary
‘deals, to the-government because he thought they sounded
interesting and could be dene. ~So he put pecple’ s names’

_v1n and gave it to the government and the government sa1d

'wow.
"“They [the crocks] got the message real fa&t," the

acauaintance continues, "that the more they gave. the -
Justice. Department, the tetter deal” they could make. . The
Justice Department was conned, intc thlnkﬁng that they .

P

them [the crooks]“ (Maxwe]], 1973: 24)

D1fferent but equa]]y absurd cases in wh1ch offenders

“to ‘give information to the author1t1es were descrﬂbed by twofi

1nfonnants. an one case, the 1nfonnant was stopped by the

and was found to have a quant1ty of drugs in h1s possess1on.-

ton that 1f he’woqu suppiy them with 1nformat1on as to the

of the drugs, he. wou1d not be,chgrged

And I said, "we11 1 don t know the quys by name."
_ . And-they said, "well, can yeu te]] us, can you f1nd
out?" j s
I said, "es." F L 5 . '
‘They said, “We]] we‘11 g1ve you ‘fwo. heurs-". And they.f

- gave me.- this car.and they sa1d "We 11 bé: watchwng you.

-
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And they let me out, and I hopped in this car and
took off back te - [a city 1, 000 miles away]
and I haven't been back to . [where 1 was
arrested] since. (nd. 17)

D

Ln another case, the 1nformant descr1bed a deal for ' 1‘_,'

informat1on (wh1ch 1nc1uded kicking back stolen money order;) uhiCH
[
\
took two months to negot1ate Th1s aécount was first turned over

" to the author in writing and was later d1scussed‘rn~some deta11 in

the author s home after the 1nformant was paroled 5

/ 4

=1 was arrested in T ear1V*1969“for*“““““—“““_‘————
1) possession of a sawed-0ff S hotgtn; 2) stolen . :
goods under $50 (blank cheques, credit' cards, etc.)s
3) forgery instruments; 4} possession for the purpose
[of trafficking]} .(six caps of heroin -- I am a known
non-user); 5) 59 counts of forgery and false pretences;
. 6) conspiracy to” utter: forged documents, and, 7) two
. counts of B & E. | S
3 -1 was arrested after -4 rout1ne car check., Hard _
ev1dence for charges one- through four was found in_ the'
car. The others, arising from follow-up investigatdions,
were used -for bargaining. All bargaining was conducted
. between myself and the chief of the _ ) Police -
\ Department.Fraud Squad, an RCMP. corpora] from s
: and two RCMP sergeants who came in from __ € . to -
' The following transpired: It was agreed
that T would plead guilty- to the 59 cheque charges, but
only after being-sentenced for charges one and two, both
.of whi¢h are summary [conv1ct1on] offenced. In order to -
facilitate this, the cheque charges had to be waived in
from various parts of the country, so that they could. be
"’ processed at one court sittyng. - .
' Because the co- charged could beat one and two we -
.. p1eaded not guilgy to these and. took the case to Ass1ze
U court.. The ‘chedue charges -stayed in magistrate's court.
« = -The co- charged was acquitted of one: and two. I was’ found
o guilty and, as, per‘arrangement, given the maximum two
‘-years.  (Part of this complex arrangement was the drqpplng
: ,._:of othér poss1b1§rcharges aga1nst the co-accu d The -
-~ co-accused was not involved in the: negot1at1
For .the 59 cheque charges I was given twa years
concurrent a ;week after the first sentenc1ng Iwas . a

y f'\_ . R ’
. i . P . ~
7! 3 ) -
. ~

'LsThefauthor'was the informant's parole $b°n50'-’



found not guilty. of the two B & E charges. All the
-other charges were droppedmas per arrangements.

‘There were some side issues in the above.  The
police sought the name of a person who was respons1b1e
for several vault entries (from which the cheques were
‘obtained as well as nearly $500,000 in negotiable -
securities). T .promised the name whén all court

_‘proceedings were. over, when the appeal period had

- expired, and when I was finally paroled. 1 qot the
parole; they didn't get the name. I do not believe
the parole board was involved. The police merely provided -
an eéxcellent report and the two years was my first i

. penitentiary bit. Another side issue: I'd promised

to return $40,000. (approximately) in post office money _VA_ngrw>»”

o orders (at the “time of " my arrest there were sevéral in
my' posse551on) These were never returned.
Also, as part of the bargain in this case, I was
. formally warned. .that I was e11g1b1e for habitual cr1m1na1 :
proceed1ngs.

.On cnly one occasion when arrested have I not. been'

1nvo]ved in a deal or trade- off w1th the justice peop]e

at some Tevel. (no 92) o

The . forego1ng accounts serve as test1mony to the need that -
the author1t1es have for 1nformat10n 1n order to. achleve the goa]s“'
of cr1me prevent1on -and 1aw enforcement They also test1fy to the
power which offenders whc possess s1gn1f1cant.1nformation may'have
ih*striking_a favonrahle hargain'with these same authorities. As
‘we have seen, however, a barga1n for 1nformat1on se]dom, if ever,
'appears to be ‘an equitable arrangement The author1t1e§,may-suffer~-
the embarasSment of having entered into‘an unprofitab]e arrangement‘
or the offender, if he accepts ﬁhe dea] may snffer from'one_dr' '

1

more unp]easant consequences _j- o df S ' T .0
. . ‘ Pl M N - . ! A
F. _The Set-Up .-

- A,set up has been def1ned as an arrangement "for an arrest

: usua11y at a t1me when the person apprehended will be in- possess1on

of incriminating ev1dence" (Ca]1forn1a, Board_of Correct1ons, 1962:20).

NS
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. The set-up may be v1ewed as a 1og1ca1 exten510n of the 1nformerv‘

system. Rather than simply g1ve 1nfcrmat1on to the author1t1es-
on the act1V\t1es of a part1cu1ar offender, the 1nd1v1dua1 is
expected to act1ve1y part1c1pate in an offence in a way that

~insures the arrest of the author1t1es target. This may include

'1nt1c1ng the offender to part1c1pate in a cr1m1na] act A1though

the pract1ce may be v1ewed as reprehens1b1e, it is a certain means

“"of obtaining enough ev1dence to vesult in the conviction of a i

' ParticU]ar1y'troub1eeome'offender ) . | i

‘ The set up may be viewed as a response to a dilemma

- sometimes faced by the po11ce when they know that a person is
Systemat1ca11y involved 1n the comm1ss1on of criminal acts but

pdo not ‘have enough ev1dence to warrant a charge, let a]one a

conv1ct1on. As W11ensky (1967:134) has noted,

T

. . the overcr1m1na11zat1on of the substant1ve 1aw
encourages abuses in the detection of crime. .
‘Without a complainant the police are tinder pressure
to seek out, if not prosoke, the trime. :

‘The eas1est way to insure that an offender is convicted and
1ncapac1tated is to create a s1tua:?%n 1n~wh1ch he will engage”tn"
.a crhﬂfna] act while under the active surve11tance of the police.
Most of our recidivist informants, While understandably |

unhappy aboutlthe'set-up, accepted it as afhazard whfch one'mustp
face'if one is to. become systematica11y fnvo]ved in crime~ While
‘none admitted to hav1ng been involved in sett1ng someone up, they
'read11y d1scussed cases where they be11eved that they had been

°

deals which would involve setting someone up. The set-up is

114

vSet-up,as we]]_as cases whereithe perceived.that they were offered_‘



viewed by offenders as a deal ‘in thatit involves an exchange

‘ transact1on with the author1t1es. The fechniques"which were

Al

descr1bed for obtaining the cooperat1on needed for a set-up

:'t...-.'

were d1rect1y analogous to the techniques used to obta1n 1nfor-'

mat1on

Maybe the pressure's been put onrh1m by . the po]1ce
department to set me up. They'1l tell him, "Well,. :
we've got you for this or that, now you set th1s guy
up“and we'T et you go’ (Chamb11ss, 1972:26) ;- e

.Th1s description of Chambliss' thief of the set-up as a deal (in

that it involves: the element of exchange) parallels the expefiences

oot

of our 1nfonmants who claimed that they wd}e offered. concess1ons

1f they would set- someone up - ‘\gee;

.

Aga1n it was cheques and 1 was in on it and there were
three of us involved. They approached us up in )
and said that they would let us out on bail, a verv low
*bail, to set up ang}her fellow. There was another

fe11ow and' 1 whe wére offered this. If we would go out

on this .low bail and set up a fellow that we all knew

~and ‘have him lay down some money orders and stuff which

they knew he had, they would catch him and have him --
they wanted him pretty bad -- and they would give us '
Six months in any institution in we wanted to
go to. - When we told-them that we wouldn't do this, they
said, "That's fine. Then you both realize that you'l]l
be charged as hakitual criminals." And we still didn't
go along with it. Fortunate]y, by the time we went

- . through the courts, we btoth camé up with two years on. .

N

that charge. (no. 41)

Bodies -- they a1ways.want that. When I was out on the
street, which has been seldom lately, they'd come up to
me -- even on this last charge they wanted me to give-them
bodies but. . . .- I might as well tell the whole story the

. way it happened. I got out on parole and I got picked up

on this possession of an:offensive weapon [charge]. They
let me go the next day.. And the [0ut.cf town]

- police-came 'to see me, RCMP, and he-said, ‘"Ybu ‘give us

some hodies and.we'll forget about the charge." So I
p]ayed it coo1 " I sa1d ”Look, give me @ couple of Weeks
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, to think aboutéﬁt;"_ So a couple of days later.I was

.+ . gone -- flew the coop and went down East. . . . They
-always approach you and tell you that "Tf you cooperate
with us, we " cooperate with you. (no 86)

e & s e e e & s s e & s &

I don't think I've ever been involved in anythlng that
you'd call a deal other than the detective in
‘that used to keep count of my scores-and let me know at
the time when the police were going to start looking for
‘me. And, when I was being charged as an habitual ¢riminal
I could have made a deal but I thought my 1ife was more
important to me than the deal was. The deal was that if
. I set some quys up, they wouldn't b1tch me. It invo]ved
‘“cheques and” stoff: Byt 1 figured it wasn't-worth-it; - -
I'd rather take my chances on the hab1tua] th1ng (no. \48)

As wekcan‘see,from the above casesw~the techn1que used to
induce somecne to engage in a set-up is-similar. to theltechnique
f used to‘encourage one to act'as en infonner In add1t1on, the
'mot1vat1on for refusing to cooperate is s1m11ar to the mot1vat1on
behind refusing to cooperate with theeauthor1t1es in deals fer
1nformat1on.'

Seven 1nformants be]1eved that they were the victims ,of a
- set-up. Oné informant (no. 73).was conv1nced‘that while he and’ his
' brotheh were hemanded in cuétddyvon,a safecracking charge (of which
they were later acqu1tted) that a person was placed ih their cell
for the express purpose of eventua]]y sett1ng them up .

Ne,f1gured the guy was g1r1ght. So, we went stealing with

. this gquy and we went to a place in : . It was a
. drug store jag -- going to take the safe there, kick it.in.

And somewhere along the 3ine this guy got to a phone and

called the mounties. The mounties were following us anc

just before ‘ [a Targecity approximately 50 miles .

‘from the one where the drug store was entered] they stopped

.. us. See, we went into the -place, the can was-open, SO we
- left. We were aware.that we were being followed so . we

tried. ta duck them.,  And they put the hammer on me and my ;"

- brother =-"we got-two years. -And you know something? That .
other guy did't even shcw-up in court! (no.,73)‘

. : . . .
D . -
\» " y,;)..;:.—".'\ .
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Another informant was reasonably certain that his arrest
and copviction came about as a result of a set-up:

From what I was told -- not just by the pigs, but by a
couple of friends and my 1awyer.-— it was a set-up.
See, there was a drug store. [ was to go in the back door
. == the door was to be left open. .So, I went in the back"
. -door of the drug store. And beh1nd the drug store is an.
- optical centre whid¢h was closed. So ['m wheeling out of
the drug store and a fucking four pigs come cut with
their guns cut, right out .of the optical centre. Sort
of sounds like a set- up, doesn't it? (no. 49)

Three 1nformants were certa1n “that the;} con 1ct10ns (and

in one case, the death of the 1nformant S brother)

resu1t of a set- -up. A]] ‘three alleged that the set ups occured

vin a 1arge metropo11tan area at a t1me wheh banP robber1es 1n _V//!~\\ '
that area had reached epidemic proport1ons One of the three
1nformants v1ewed the set- up as the most eff1c1ent way to prevent

this type of crime: = \'

Th1s.1s their way of stopping armed robberies.—TFhey——m"" .
can't stop them by sometody taking away machine guns :
- or money, but they can stop them by getting sonmebody-
~. to kick back a body This certainly stops that person
from. comm1tt1ng a cr1me (no. 115} :

~ One of these jnformants describes-his experience as follows: o

They went so far.as to have a guy invite me on a score,
take me' intc the bank. You know, he robed the bank
with me. Like, I mean, he could have gotten shot just
" like me ‘cause we all had balaclavas.on, and how would
. they know who is who? But that's how far they.went to
~ get me, The guy came and asked me. He says, "Come c¢n.
I got a bank lined up I mean, if he don't ask me’ to
go in a bank, I don t go in a bank ~ : ,

‘ARE YOU 'SURE *YOU NERE SET UP?.

o Oh, yeah I'm pos1t1ve It was even in the papers.
‘The guy got a thousand. dollars which ain't too much.
Like I. never thought they d go to so much troub]e for -
one meazly guy. . . .: (no 11)
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In conclusion, the informant who stated that the set-up
" .. certain1y'stqps that person from committing .a crime" (no.
1f5) was correct, but on]y partially.’ Legal’and moral 1ssues
a51de, the set-up 1s an eff1c1ent short-term measure wh1ch may
be used to 1ncapac1tate an espec1a]]y troub]esome offender for

~the durat1on of his sentence. ~ However, in the 1ong run, the

achievement of the goals of cr1me prevention and crime contro]

wf“may‘be_‘ﬂ]usory One 1nformant who had been set- up (some three
years after nis conviction the press reported_that the authonities
said that two unidentified individuals had been paid to.do this)
was S0 bitter and vengeful that it seems 1dke1y that, upon the
1nformant s release from pr1son, e1ther the 1nformant or those

who he be11eves set h1n up w111 be killed. 6 If s1tuat10ns are -

created where offenders f1rm1y believe. thai_ihey.have-been set-u
. and if such a belief makes the offender vengeful, then»1t may be .
quest1onah1e that the ends Just1fy the means. o
h”GT‘Summerz “

A

Informatidﬁ-is the Tifeblood of.any po1ice department.
The best s1ng]e source of: 1nformat1on -on cr1m1na1s and cr1m1na1

act1v1t1es is from cr1m1nals themselves In order to‘obta1n the

: 6The eth1ca1 d11emma for the researcher whc is.given’
confidential information from an informant which leads him to such .-
a conclusion is obvious. However, in this particular case, it was.
not a.dilemma which the researcher had to resolve for both the
parcling authorities and the authorities in.the Jurisdiction where .
the informant had been set up and convicted were aware of the
1nformant S attltude . ,
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information Which:is neédéd'iovobtain coﬁ?ictioﬁs qhd preyentvcrime,
the.authorities may offer con;éssipns tc offenders in the hbpé fhét“““
" they may.provide information which may be used ta achieve these ends.:
We have'seen that in the attempt td achfeve these -goals, cSncessions
' may be offered for straight'infdrmation; for testimbny against a |
4to-a¢gused,;6r, in'its most extreme form, for setting up a: known

offender. o |

While many; if not moéfzmékﬁéFiéﬁééamz??éﬁ&éFE;aEEébf“fhé‘“?“*
‘practice of,offer%ﬁg such a deal as routine, they'expregs‘sefious
réServatioﬁs abouf'cooperaffng wjthkthe’authprities onisuch a o

_cbasis. These Yeservafions canzbe best gummafized by offenders

) themsg]ves} o o o |

Illikevmy‘body in one pieqe;_'vae seen it happen too
often [known infcrmers getting killed]. It really
___ ._gets rank, you know -- they get out of hand. {no. .90)

LI} e * & e 0 . . s -

And I said, “"Lock, I"11 make a deal with anybody -- I'11 e
make any kind of an agreement or a deal -- but it's
going to be on my terms." “I'm not going to make it.on
their terms because they'll bury you. . Some of these
. informers out on the coast probably got the same sort
of. deal put to them and they took it. Then they get
flung in on. another beef and they say, "Now look, now
we want something bigger." Now these guys are in so
deep that'they don't dare go to jail because they aren't
going to come -out alive. So what can these damn poor
fools do? It's blackmail; it's a form of blackmail.
: And you can't avoid.it. But, also, you can't blame the a
. police either. It's not immoral as far as they are
concerned -~ they're doing . their job. .You can't say -
that that ‘they're being unethical or immoral in doing S
this, can you? But what do.you have to do to stay on the =~
street?  You say, "0.K., yeah, what do you want me to . o
do?" They'd have supported me and had me running around
town associating-dith all the thieves in town.. And 1've
. been around longenough that I'm known. They'd have
- trusted me. And then pimp these pegple! "This can't be™" -
done. It may be legal but it's -immorall  People could -

’
]



““‘aS‘being-outwe1ghed by what. were. perce1ved to be the eventua1 .

"~ such.a form of cooperation. S ; Che '
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justify 'it, peop]e that do this sort of thing. They
get away with it for awhile but, eventua]]y, they're
going to.get a bullet -in the1r head ~ They've got to.

get it. . (no. 72)
. While our informants read11v classified COncessionslfor '
information as'dea]s, nore ‘indicated that to cooperate with the
author1t1es under such conditions was advantageous The 1mmed1ate

benef1ts which. cou]d be obta1ned through such a deal were v1ewed

consequences (both in terms of~phys1ca1 and .mental hea]th) &f



CHAPTER FIVE

DEALS FOR EFFICIENCY: |
. "KEEPING THE WHEELS OILED .

to the compromise of criminal cases] is aggravated by
the tremendous increase ‘of their work which has been ,
caused by this prolific creation of new crimes. Inade-
“quate staffs, inadequate equipment, lack of consecutive
administrative guidance even in local units, and lack
- of unified direction and -operation as between lccal
units, have made it impossible to cope successfully
with the professional banditry of this scientific age.

-='J. Miller, 1927:19

A. Introduction

i “In some jdrisdictions, Taw enforcement officia1s are under
. tremendous pressdre to expediﬁe:a large number of criminal cases.
It has been'a]1éged by"some that'withoutvthe gui]ty,vfhé‘syStem of -
criminal justice in some jurisdictions.would simply co]]apSe., J.
Mii]szqﬁotes a New York City'pub]ic'defender who spends most of-
his working.hounsvﬁegotiating'for pleas. of -guilty in éxchange‘for»
lenient sentences:: | |
Today defendants are te11ing'the‘judges what‘senténées e
they'11l take. T had a guy the other day who told me he -
knew the system was congested and that they needed guilty
pleas, and he was willing to help by pleading guilty for

" eight-months. The guilty are getting gredt breaks, but~”
the innccent are put uhder tremendous pressure to take a

RPN

" This attitude of enforcement officials [which®leads



mak1ng charge and sentence c0ncess10ns It is- th1s pract1ce that W
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piea and get out he-innocent suffer and "the community,
suffers.

If the defendants rea]]y get together, they ve got
the system by the balls. . If they all decide to plead
not guilty, and keep 6n p1ead1ng not gu11ty, then what
will happen? ™ . . . They have the power, and when.
they find out, you're in troub]e (J. Mills, 1971:63).

It almost goes without say1ng that the most efficient means

- - of process1ng a large number of offenders (thus keep1ng the system

f1u1d and 1ntact) is to encourage defendants to p1ead gu11ty by

~has been the focus of most of the 1iterature on negct1ated Just1ce,\

It d1ffers from dea]s involving a kickback or 1nfonnat1on in that

‘1t is not d1rect1y related to the h1gher goa1 ‘of crime prevent1on

However, 1t may serve this goa] 1nd1rect1y in that it may prevent

. the co]]apse,of the cr1m1na1 Just1ce_system and, in doing SOy may

-
[

be seen asfaiding-in the preservatjbn'of:the social order. This
assumes that'the oractice'itse1f doesvnot undermine the very
1ntegr1ty of the institution wh1ch it supposedly preserves.

, While the congest1on wh1ch is sa1d to exist in some courts
1n the Un1ted States may not be 1nd1cat1ve of the s1tuat1on in
Canada, ‘there is some reason to he]1eve that at 1east some
Canad1anvcourts are under s1m11ar pressure (see, for examp]e,.Ryan,
1965 158-653 Fr1ed1and 1965'89" and‘ Hogarth 197a: 270) - For 3
examp1e, a prosecutor in one metropo]1tan area, in comment1ng on -
the case load in his Jurwsd1ct1on, stated that: ‘

"As a result [of this- case Toad] . <k. the. prosecutor
f1nds he must deal on th1ngs" to ease the load, : ‘
The prosecutor recognizes this. "p]ea barg11n1ng 1s

built into the. Canadian system of justice but adds that
. the case load results in "a psycho1og1ca1 pressure to



process these people  1ike sardines" (Edmon ton Journa1
~ April 18, 1973 75T S e

” The extent to wh1ch the case load pressure in Canadlan courts is '
analogous to the pressure found in some Un1ted States courts (see
" President's Comm1<s1on.on Law Enforcement and.Aden1stratlon of

FJust1ce, 1967t 127- 28) is‘sti11,~however,‘an open question;

S

The expediting of cases by means of a system of negot1ated L

_mfgu11ty p]eas may._be. 1mportant to all the participants in the ”u>m;;m

'»cr1m1nal Just1ce system For the police,’ such a system w111 mean

- a decrease in the amount of t1me which ttey must spend in court
(often on their off- duty hours) and, 1n some 1nstances, a decrease

in the amounf‘of time spent in obtaining the evidence wh1ch is
T

" necessary for a convwct1on For the offender, -a negot1ated p]ea

of gu11ty may mean a 1esser sentence and’ a decrease in the amount
of time . spent remanded in custody wh11e awa1t1ng tr1a1 The

Judge, proSecutor, and defence 1awver are freed from. the amount

_ of t1me 1nvo]ved in go1ng to. tr1a1 they are free to devote the1r ,

't1me to what they consider to be more 1mportant cases, and they

hdo not have to cope with the uncerta1nty wh1ch is 1nherent in the

adversar1a1 solution te the determ1rat1on of gu11t or, 1nnocence.'
‘Case 1oad pressures aS1de, there are other reasons for‘

resort1ng to a system of negot1ated pTeas of gu11t ‘The appearance

of eff1c1ency may be JUSt as 1mportant as- actua] eff1c1ency

‘Thompson notes that

Under norms of vationality,. comp]ex oroan1zat1ons are.

most alert to and- emphasize scoring wéll on these criteria

which are most visible tc important task env1ronmert
‘elements (Tfhompsen, 1967:90). i .

i
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For the pqg:ce, the. "clearance rate" is genera11y‘useduas a measure
of efficiency and effectiveness for the organization (W1lson. 1962

B R ¥ and.Comment Yale Law Journa]-’1967°1595) ‘A common1y used

" measure .of eff1c1ency for the prosecutor is h1s conv1ct1on rate..~

’

If a prosecutor 1oses too many cases, ser1ous quest1ons may arise
-regard1ng his ccmpetency.’ Such 1tems are more eas11y measured

than are such- items as crime prevent1on and Just1ce and as we sha]]

see, may somet1mes have very 11tt1e to do w1th these goa]s. As
‘ Etz1on1 has po1nted out, when oroan1zat10ns are under pressure ‘to

be rat1ona1‘and to measure_and demonstrate the1r efficiency, the.
situation

. tends to encourage over- product1on of h1gh1y g
measurab]e jtems and neclect of the less measurable ones.
. The distortion consequences of over-measuring are
1arger when it is impossible or impractical to quantify.

the more central, substantive output of an orgarization,’
and when -at the same time some exterior. aspects' of the
product, which are superficially related to its substance
are read11y measurable (Etz1on1, ]964 9- 10) Ce ‘

In other words, an increase in the ppearance of eff1c1ency in terms _5
. : .,f" o
.of eas11y measured items may, in fact, 1mp1y a decrease in the

eff1c1ency of the organ1zat1on in. 1ts attempts to ach1eve 1ts rea]

el

but unmeasured goa]s. » )
In th1s crapter we shall 1ook at how offenders act and are L
| acted upon in the system of nenot1ated Just1ce when eff1c1ency 154’
the -prime mever of the system We sha1] Took at descr1pt1ons o;
dea]s wh1ch have actua]ly promoted eff1c1ency, dea]s wh1ch are
des1gned to g1ve the appearance of eff1c1ency,_and dea]s wh1ch come

about as a’resu1t.of ev1dent1aryAprob1ems.
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,;?"'I The convergence of rat1ona1es In Iook1ng at offender ;

-
N

percept1ons of the barga1n1ng process, one is struck by the .
_ convergence wh1ch ex1sts among the views of academ1cs,,off1c1a15,'
and offenders as to the 1mportance of mak1ng dea]s wh1ch are

reIated to the actual or apparent promotion of eff1c1ency in the I

f“W‘I'“*“cr1m1naﬂ“3ust1ce“system. G1ven—the roIe of- the—offender—qn the‘~m§-;!A~—w

barga1n1ng process, th1s convergence is surpr151na._.0ne wouId

-

_not. expect h1m to perce1Ve as. readw]y the. 1mportancerof 1nterna] 'JLI
demands for eff1c1ency as he would the far more tang1b1e demands
wh1ch are’ related to crime prevent1on and wh1ch may resu]t 1n dea]s

1nvoIv1ng a k1ckback or act1ng as an 1nfcrmer Let us first Took

_—

at the converoence among these rat1ona1es, for such convergence lends

-

credence to our exam1nat1on of offenders precept1ons cf eff1c4ency

'i,.

o 1
deals. .
R : . _
> There are numerous pressures p]aced vpon prosecutors to. & ‘
RS resort to an exped1ent, non- adversar1a] squt1on in order to reso]ve S
cr1m1na1 cases.  As Chamb11ss and S1edman note:

.« » there are heavv 1nst1tut1ona1 pressures on the ..
o prosecutor to -obtain quilty pleas. His own office is, at
s ] ~least in urban centres, jnvariably overworked. Trials are
i " -arduous. They require that-witnesses be interviewed and
their statements taken, the law researched, motions ‘dirawn
“-.-and filed, and perhaps. an appeal -briefed and argued.. To
the overworked prosecutor, a short hearing on plea and
sentence is a ue]come resp1te (Chamb11ss and Siedman, 197] .
401 402) ST v : .. L

“9

]Polya (1954 VoI II Chapt XII) ma1nta1ns that a bas1c.i
pattern of" pIaus1bIe 1nference is that cons1stency va11dates ’

' . . - .
' [y
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°" This view 15'shared by'a senidr prosecutor who states'

' . R ;.
) ) \ . ‘ -
. : . 4 . .
4 . .
o .
, 18 . . . r .
"
. 4

~ There is no doubt that criminal cases do get. sett]ed
It goes on a]T the time. If we fought every case on
our list we'd’be twenty thousand cases behind. As the
case.load getq higher and higher there is mcre and-
more pressure ito settle cases (Grosman, 1969 32).

) Offenders See much the same rat1ona1e beh1nd deals wh1ch'

=promote eff1c1ency . One 1nformant faced a numrer of charges of

ey

h——w—~auto theft -and- possesswon Of sto]en property He—accepted a-

126

a'ldea1 whereby if he were to p]ead gu11ty to one charge of auto |

' theft and cne charge of posse551on of sto]en property, all other

-

'

Qcharges wou]d be dropped He perce1ved the rationale for the

‘deal in the fol]ow1ng mannerm.

. WHY DO YOU THINK THEY DID IT?

.Mell, it makes it easier, you Khow. It's like if I
" was .a_bureaucrat, I'd want to cut all my“work and time
~in half. I guess it JUSt makes it eas1er for them

Do YOU THINK THEY HAD A PRETTY GOOD CASE’

Yeah they d1d Let's face it. I was gL1]ty of them
a]], so)]et s face it So I ‘made-a- good dea] there
(no. 74 : . .

_ Another informant expressed a similar 'view when he offered
the fo110w1ng op1n1on |
,See, it keeps their cases from p111ng up for months ard '
months.  Without deals we'd have to sit in those"

' prov1nc1a1 ‘jails [remanded in custody while awaiting trTal]
" six months or a year or whatever until our case was _teard.

“See,. 1ike toth of us here are ir the same kind cf situaticn .

" for the same kind of ‘beef.” And I'd be doing twenty years .

for sure, maybe twenty-five, if it wasn't for plea negotis .

"?tionﬁ‘)l'm doing eleven, so that's darn near half.
r 2 1 ) ) " . N : . . ‘o N

The offender who is in a pos1t1on to demand a Jury trJal 1s

often Jna good bargatnthg pos1t1on, for a jury tr1a1 1s genera]]y

.,\,‘;_ . . VA . \
e
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';giyry used this right as a Eehgaining lever.

, 127

“more cost]y'end time consuming that a trial by judge;alone.2 Accord-

ing to Newman, ; tyg“ )
n / .
- There is such a genera] desire to avoid trial that, as
one prosecuter said, "A]] any. 1awyer has te-do to get
a .reduced charge is to’ request a Jury trial. (Newwan,
1966: 74) ~
-‘D* T..One 1nformant was cherged w1th non- cap1ta1 murder Th1s

meant that under the Canadian Crim1na1 Code he was ent1t]ed to

mmu“_«_aetr1a1 by Judce- and Jury -»He c]early be11eved that~eff1c1ency

was the pr1mary factor 1n haV1ng the charge reduced to mans]aughter"

i

And the murder beef -- I th1nk we were surk on the -
murder beef, so we come out ahead on that one. They
~ didn't have to drop it to manslaughter but I guess it

was just easwer for them. (no. 43)

In. another case, gn 1nformant vho was‘charged with a

:‘drug offence which cave him the'kight te elect trial by judge and

- I held out for a judge and jury trial and we made -

- a deal where I wouTd plead guilty in magistrate’s court.
They gave me three months and they dropped. the jail
break [Ch%§991 to escape from ;@wful custody (no. 5)

| Th1s concern w1th eff1c&§ncy is’ not restr1cted to the.

B
act1v1t1es of the prosecutor s offlce OffenoeYs and academ1cs

-

. have noted that the ‘police, too, are gencerned ahout eff1c1ency.

Accord1ng.to Blumberg, there are two'aspeets of this conternhof‘ -

s g
the pollce with eff1c1ent1y exped1t1ng cr1m1na1 cases

L ' :
ot l "

2In f%naoa, the th1on of a trial by JLdgE and jury is
limited to what dre . censtrued to be the more serious indictable

offences (see Qa]hany, 197245-8). In the United States;. in contrast,
- an accused who is.charged with either a felony or a- m1sdemeanor may

- elect: to be tr1ed by a Judge ano Jury.

_,Vg.-‘
B

v
[
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Both Mann3n9e1i971-168) and Chamb11ss and Siedman- (1971 402) have

To police administrations, a plea ‘of gu11ty is a welcome

"addition to the statistical evidence of their cffect1ve-

ness, for they correlate a favourable pub11c image and

. a high conviction rate. Equally important is the fact

that valuable police time that would be spent in trial

- testimony, is- freed for other act1v1t1es (Blumberg,- 1967:

64).

y

expressed a similar view regarding the att1tude of ‘the po]1ce

toward a p]ea of gu11ty Some of our informants went a step *

further and sugdested (not tot?ﬂly tongue -in- cheek) ‘that w1thout o

! the gu11ty plea, the p011ce wou]d have Jto 1nvest1gate the crime.

L

CIt's rea11y a rout1ne operat1on They charge you and

if you don't cop out, then they 1nvest1gate the crime,
(no 24) ‘ i

Some of our rnformants commented on the concern of the

~ police w1th eff1c1ency

See, now if the police don't solve a case, they ve got

an open case and it stays.open. ‘This is the way I figure .

it anyway. I mean, they don't get marks or anything
1ike-that if they convict. somebody but it is an open
case and they ve got to- keep go1ng after it. _(no. 7)

And their books are cluttered up and back]ogged and, and

p0551b1y, they JUSt want a conviction. (no 91)

. o * s s e e e . .

. . we got down to seven years., I wou]dn t accept

- F1na11y he [my lawyer] went to the poljce. The police .
ut of that court-

said they just wanted to get the hell
room. They didn't care how much time I}got.- They just
didn't want nothing to do with me anymore, . So, conse-_

~quent1y, the prosecutor went down to- six years 1 sa1d;

"No, I'd rather go through with the trial and take my-

chances.” Finally my lawyer went .back to-the prosecutor

with the detective and the detective told him, “Give h1m
what he wants and let us get the hell out of here too.'

So he [my lawyer] says, "Look, the police don't even
care. What do you care about six months?" And the
prosecutor. says., “Ah, ‘the hell with-it.. Fine. Five and
a half years." Then we. went into chambers with the

~judge and the prosecutor.. . (no 2)
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The foregoing suggests that offenders do perceive efficiency
as a significant factOrAwhfch serves as the underlying rationale
for some'negotiatedvp1eas of guﬁ]ty.' This~understanddng permits
us to engage in a‘more detailed examination of dea1s which.are
'~pr1mar11y aimed at 1mprov1ng the eff1c1ency of the cr1m1na1 Just1ce
'T.:system | ' | o

. 2. Eff1c1ency 1n rea11ty There ére a number of over]app1ng

factors which place pressure on those in the cr1m1na1 Just1ce system
to negot1ate withioffenders $o as to conserve<1imited resources.

A jury tria], a trial where a 1arge'number of witnesses must be
ca]]ed or a trial whlch 1nvo]ves a defendant who has been charged
;Jw1th a-large number of offences are both time- consum1nq and uncerta1n. *
Time consuming trials not. on]y prevent court funct1onar1es from:
having the time heeded.to process other offenders, they a]so serve
as a burden to the po]1ce Mak1ng appearances in court on]y to
_have a case continued to a later date undoubted]y detract from the
performance ofvother'essential.duties ofkthe'pofice Lengthy trfa1s
are a]so cost]y tr1als and the cost may not end w1th the\conv1ct1on |

._2of'the offender. The offender who 1s found gu11ty may Iaunch

' . . . . e e 3 -
a series of appea]s in respect. to his conviction. ) o (o

L ' 3An offender who has entered a plea of gu11ty may appea]
‘his sentence. However, the time and expense involved in an appeal
against sentence is genera]]y less than that involved in an appeal
~against conviction. The primary reason for this is that an appeal .
against sentence will not extend beyond a provincial court of '
.appeal., In addition, knowledge that thescrown may also appeal :
- sentence (with the possibility of the sentence being 1ncreased) may =
disuade some offenders from 1aunch1ng such an appea]

-~

L SN
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Among our informants we‘found that deals for'efficiency“
may be offered by the author1t1es under two conditions. One |
.cond1t10n 1s when it is. recogn1zed by the authorities without .
any action on'the_part of the accused that_to go to trial w111 h
mean inefficiency “In such.a case the bffender ts the passive
benef1c1ary of the deal. This most often appears to be che case

) when an offender has been charged w1th mu]t1p1e offences. S1nce

concurrent sentenc1ng is generally the ru]e, it is un11ke1y that

-

-convictions on the Tess serlous offences will result in an
appreciably longer sentence. From thezpqinf of view which sees
_the conviction and sentencing process as essentjally punitive, the

time spent in obtaining convictions on these offencés is .time
& : ) : : ’

. wasted. -

On this beef I'm on now, I made a deal with the police
that -- like I was only charged with one B & E originally.
And they came up with some-more that would have’ takem a
1ong”court trial. So they:made.a deal with me that if I
copped out to the rest of these beefs, they'd get me off
on a Tight sentence. And 1 got charged in the norma]‘
process of ‘the court, - ° ' '

, hDID THEY HAVE ENOUGH EVIDENCE FOR® CONVICTIONS ON THOSE
: OTHER BEEFS? : "y

They had me. ‘They even had some merchandise. They had
me on three ©or four more besides the one which 1 was
¢harged with or1g1na11y 'I'd already done time prior_to
this for B & E's so I f1gured I'm just not going to get
it. But they-assured me that I'd-get a 1ight sentence
and ‘T copped out to the police. So I only got 18 months.

. FOR FOUR B & E'S?
'No,: For 19. (no 4)

. Well, the first deal I‘wasdﬁn on, there were six of us.
' involved and.there were 85 or 90 B'& E's. Rather than
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each of usdcooping out to all of them, we made a deal

with them to just split them up between us so we-each

got charged with the minimum amount. <(no. 4)

Another informant was arrested for a ser1es of armed robber1es
and c1a1med that he made a deal w1th the po]1ce who came to transport

"~ him back to the Jur1sd1ct1on where the robber1es had taken place.

- He c1ear1y saw eff1c1ency as the pr1mary factor in obta1n1ng a

~deal. wh1ch he perceived as being. benef1c1a1 e Qw:,ms,oﬂ Sy e

- Well, 1 started the deal in -+ 1 was picked up
in. - and the city police from [a city
800 miles away where\hg%gad committed the armed robberies]
were there and we made the deal with them. : And then we

“were brought to and we ‘talked to the prosecutor
there and he, in turn, talked to the judge. And everything

- was 0.K. We negotiated so to speak. ‘We wanted less time
and we got less time -and got it -over fast. That's it,
yoy know. Seems like it avoids a lot of hassle. And it

- avoids us detting-more time than we d1d (no. 21)'

Another cond1t1on under wh1ch an offender may be. the
rec1p1ent of a dea] which is made for the sake of eff1c1ency ex1sts
when the offender by. his act1ons, promotes 1neff1c1ency 1n the_ .
system.' As a resu]t of demand1ng a tr1a1 on a number of charges_

or demanding“a Jury. tria] the offender may create enough bressure

)

. on the system that -an acceptab]e dea1 can be negot1ated 4 g

Initially I was charged with -- I was suspected of ten or
fifteen armed robberies. I fell on a break and enter:
charge and I didn't really have too much going for me.

“In at least two armed robberies it appeared that the
evidence would be enough [for a conviction] based on the
preliminary hearing. So, about all my lawyer advised me

. to'do -- and it turned out to be quite good advice -- .

R . was to ask for a Judge and jury on all the charoes, ‘much -

to the prosecutor's dismay. Now th1s neqot1at1on d1dn t.

i 4However, such a tactic may backffre.: See pageS'153—55.



" who was my attorney at the time. It meant that when he - T
told the crown prosecutor that he would give me-a o
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really take place until we got,to'Supreme'Court'where,
rather than have a series of lengthy jury trials on all

" the armed robberies, the prosecutor agreed to a concurrent

five-year term which certa1n1y didn't give the police any
satisfaction 'cause they'd insisted I get nine or ten. e \
But, nevertheless, to keep the machinery of the law go1ng

as it were, they did concede to it. . . . I should

* perhaps add that while I.was involved in Tower court, -.
_the police themselves offéred me half a dozen times -

first a-nine-year term,.then a seven-year term. . Seven

was as low as it ever got. I fortunately didn't take it \

and it did work out quite well. The role of the judge
was this: his son had gone to law school with- '

concurrent five-year term, I believed him., I was very
reluctant to plead guilty. I was afraid, naturally, of
getting double crossed. But it did work out. (no. 24) L

The threat of. go1ng to tr1a1 need not be as d1rect as. 1t '

was in the preced1ng case. Such a threat may be 1mp11c1t in, the

type of deal which the offender tells the authorities he w1shes to

make

i
1‘ .

.'I got arrested in ' . for cheques and a’ gun and
was taken to - Ia city where the offences took

place] and I made a deal with the detective in charge.
I told him that I would cop a guilty plea that morning

‘gar "the next afternoon if they would give me no more than

a year-and I have an extensive record. And he said he'd."

- think about it and ten minutes. later he called me -into

the judge's chambers. I got a year, There was no court

.or anything

NAS THERE ANY DISCUSSION NITH THE JUDGE IN YOUR PRESENCE -
ABOUT THE AMOUNT OF TIME YOU NOULD GET’ : '

No, not in my presence., But it ‘was obv1ous that such a;
discussion had.taken place- because the whole procedure -
where the judge asks you how vou elect, how you plead --
there was no such thing.  He said'one.year and- that was

- that. (no. 97)

Thevproéecutor'is‘not'the on1y-person 1nvo1ved‘in the'

d1spos1t1on of a criminal case who s concerned about eff1c1ency

The police may also be concerned w1th whether an offender goes- to
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trial. The entering offa plea of gui]ty’by the offenderlmeans a
- sudden and certain'conviction" It. Serves‘as testihony to the
" effectwveness of the po11ce and removes from ‘the cons1derat1on ,.;.
of the court quest1ons re]ated to the propr1ety of po]1ce actions
_in dea11ng w1th the offender. ' ' |
The negot1ated plea may a]so save the police t1me »Aﬁ g

Waccused may. be remanded dn _may occas1ons and dverea protracted per1od

of time. Each time the case comes before the court the crown must‘
< be prepared to go to tr1al | h1s means that w1tnesses must be
present In such a s1tuat1on pot1ce off1cers who are expected to
A 'g1ve testlmony may’ have to ;ake many unproduct1ve appearances in
court Th1s, of course, detracts from the other dut1es of the: ,“
' po]1ce. A1so it may mean that the-po11ce.w11],have to,make ) lxif*-
~.appearances dur1ng their off -duty hours 'in4some jurisdictions | :
the police are not remunerated for these off- duty appearancesl1n
. court. |
. An offender may create a barga1n1ng pos1t1on for h1mse1f
‘ 1f through a. ser1es of remands, he can wear down the po11ce
'W1tnesses enough that, in the ‘name of eff1c1ency, they s1mp1y want
"to get it over w1th "‘ The accounts g1ven to us by our Tnformants
| j1nd1cate that thgs tactic an be effect1ve when the offender |
; "has a]ready ‘been conv1cted and sentenced on a ser1ous offence. and
ds f1ght1ng some’ 1ess ser1ous charges In such a s1tuat1on ne1ther
s1de -- the po]1ce nor the offender -~ makes 1mportant conce551ons

'_1n abso]ute terms. “In respect to time served the remands ‘mean

>11tthe toﬁthe offender, for wh11e he is be1ng remanded in custody,

v '; S - “‘ -x
% T 8 B
v .
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'he.1s serv1ng h1s sentence on the pr1mary offence. Add1t1ona11y,
1t 1s genera]ly recogn1zed that conv1ct1on through a tr1a1 or
4conv1ct1on through a dea] will make 11tt1e‘d1fference, if any,
in the tota] amount of t1me wh1ch the of fender w111 serve since

fthe norm is that he W111 be given a sentence( ) wh1ch w1]1 run

’ ~jconcurrent to h1s sentence -on the pr1mary offence.

_»WHWWI was’ charged»wjth armeduropbery and three charges of
possession of unregistered firearms. I was convicted
. of the armed robbery and got a sertence of five years.

" And going ‘to court each month [@ighting the charges of’
possession of unreglstered f1rearms], I found that th1s
man, this Corporal +_of the RCMP. did not Tike
wasting half a day off duty and got quite upset when you

. . even mentioned it to him, "I‘11 br1ng -you ‘to court
every so often to fight the charges." -So, finally, my.
old 1ady said, "Why don't you make a deal with him?" )
And I said, "Sure", never thinking he.would. The next
time I went to court, he hauled me.into his office and
hé said, "If you W11] plead guilty to-one. charge of

- possession of stolen goods, namely three sem1 -automatic

~ pistols, we'll drop the other three charges.” 1 didn't -

* 1ike the way it _was-going so I just said no ‘and arqued
.w1th him. -AbBout: 15 minutes later when my lawyer appeared

. it became dgiar to me. I never knew he was talking in

temms of pessessipn of unregistered f1rearms and -he
didn't want to_increase the charge to possession of
. stolen weapons, And my lawyer informed me that on one
‘charge, due to the fact that my .two accomplices had
pleaded guilty té it, I knew or ought to.have known that.
-it-was stolen, and they would convict me.of that. So I
told-him that if Corporal would agree to one
charge of possession of. three unreg1stered weapons, I
- would plead guilty to it.:. He-agreed. "Na sentence or °
“nothing was involved in: the deal -- just.copping the plea.
I went. to court and p1eaded guiltyto the charge and was
- sentenced to six months concurrent to the term I was '
o serv1ng for the armed robbery. -.(no. 23) :

o In another case, the fact that the 1nformant was ‘a f1rst
| offender at the time, 1n con3unct1on w1th the de]ay1ng tact1c,
probab]y had an 1mpact on h1s maklng what he perce1ved to be” a very:

favourable dea1.
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I was charged with robbery with violence and I was remanded
for five months. No bail.  When they did finally set bail
it was five thousand cash. I-kept p]ead1ng not quilty and
finally .the cops were making deals. ‘I copped out to theft
under and I got two months That was my f1rst beef '
(no..49)

A rather amusing case'iny01ved'a'war of attrition between
Aan accused and the‘police It took place prior to the time that
‘a. charge was - fonna]]y ]a1d . N

B The other case that I have know]que of was when 1 was
originally sentenced-to the 15 year. term.  For~ SECUrity”

~reasons, I was being conf1ned,;n.a—segregat1on cell, of
which there were two in a Mounted Police station. The

_narcotics squad detectives grabbed a fellow coming off. the
plane from Vancouver and he was locked up in the other
cell. We are side by side with one of these two detectives
ys1tt1ng in front af us 24 hours a day.

.. Coming off the plane he spotted these detect1ves He
had a parcel with ten caps of heroin inside of a bal]oon and
he swallowed it so they're waiting for him to pass it, -
They're goina to charge him with possession for the purpose,
of trafficking. He's toughing it out Tike a champ And .

" there was some discussion about, "Well, you know, maybe
L we can make some kind of arrangement -- get this over with, "
. 'Cause- they re-sitting there days on end and gett1ng a little
- fed up ‘'cause somebody's got to.sit there 24 hours a day
. with this guy. A1l the plumbing fac111t1es are shut off

and they're wa1t1ng for the pass1ng of th1s ballpon contain-
. ing the heroin. .
So ‘the accused, a young. chap, said, "Ne11 Took,Qif I
can get my -lawyer down ‘here maybe we can come to some kind
_ of an arrangement to dispose of th1s rather - sudden like
to the- sat1sfact1on of everybody." .o

. "Alright, we'1l get the 1awyer down here. : So the
- lawyer was brought down and the detective ‘and thyﬁbaccused
o fdwe viere all there and I'm in the cell r1ght next to

re I-can héar all of this.

3 't f‘“1d “In-exchange for a guaranteed max1mum of a
tﬁ?e% par sentence for-simple possess1on -- forget" about

Tathe raff1ck1ng that vou were going to charge me with --

W take whatever 1s requ1red to pass this,. mineral oil
-or whatever, and we'll go to court, plead gu11ty, get my

time, and we'll all buggér off and evervbody 11 be happy..

This was arranged through the Tawyer, the accused, and
this particular narcotics detective. The final resplt was A
that he was charged with simple possession and was given a -

'three year[gentence as a resu]t of the arrangements As 1 -
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say; it is hearsay byt I was a party right next door and
could hear all of this and knew all of the pr1nc1pals
1nvo]ved (no. 38) . .

The efficient utilization of financia] resources is.not
an 1rre1evant consideration to those in the criminal justice system.

As one prosecutor has noted
\,,
' It may'bethat a p1ea of guilty to the 1esser offenée will
result in the same punishment. If the end result will be.
) - the same, there is no point in going to trial with all"
. .-.the attendant-expense .to-the state and.to. the witnesses ... - ...
(WOrgan and Paulsen, 1961:52- 3) .

‘S1m11ar1y, M111er sees cost as a factor in negot1at1ng a plea

It is clear that the comnon practice of mak1ng con-
cessions to a suspect in exchange for a plea of guilty
will reduce the cost to the system by obviating a formal
trial on the question of gui]t'(F Mi]]er; 1970:191). ° v
Some of our 1nfonnants be11eved that the cost of going to

' dea] One

tr1a1 was the basis for the1r hav1ng been a
‘1nformant, in descr1b1ng a dea] in wh1ch hke was 1nvo]ved and which

; 'was made pr1or 40 the t1me of h1s pre11m1nary hearrng, be11eved> e

S

that he was offzfed a dea1 wh1ch was to his benef1t ass a result

" of the des1re of the off1c1a13 to “avoid 1ncur1ng the cost of a

,pre1im1nary hear1ng as well as a tr1a1

. See, that's what they were try1ng to av01d, a pre11m1nary
- hearing. ~You -know,-they were going to have to bring in
40 witnesses and that costs them money. That's why they
were trying, to get vid of it before it got to, the
-pre11m1nary hear1ng (no. 11)

In another case an 1nformant said that he was charged w1th

fthree offences and was threatened W1th being charged as an.

Y N r'.-

hab1tua1 cr1m4na1’ He, too, saw cost as a factor in the negot1atvon

q -
.. 9

process.

So, the net result was that my lawyer and myself taTked o
~to the prosecutor gnd the detectjves and. in exchange for
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d1spos1ng of all. th1s in a rather sudden hurry, I wou]d

be guaranteed no more than a year. And, in exchange for
‘this guilty plea to d1spose of this quickly at very little .
expense to the crown, they would- forget about habitual
criminal proceed1ngs (no. 38) .

‘A recidivist armed robber had a similar rationa]e‘for»his

-

‘being able to make a deal when he faced two charges of'anned robbery{

It was two stores and the amount of.money involved was $214

_and 1 got five-years for.this. From the time of arrest to.
the time of sentence was approximately 17 hours.' “T-was
told that if I didn't plead gquilty I was go1ng to get
between- seven and then years;  if I did; I'd get four to
'f1ve S

NHO WAS THIS_THAT APPROACHED YOU? _ﬁ

'Detective L 'fup in h

DID YOU-TALK TO THE ?RﬂSECUfOP AS WELL?

No, I didn't talk to the prosecutor ‘Detectfve-.

did.
£

~ WHAT KIND OF ASSURANCES HERE THERE THQT THEY NOULD LIVE P
~ TO THEIR END OF THE BAR(‘AIN7

- Well, usually when they: [the po11ce] make a deal like that
- with the prosecutor, they go through w1th it. And the only
reason I got five years was, like I say, I saved them a lot
of time and a lot of money by not go1ng through a]W “the
court appearances (no 35) :
Whether the offender is the passive recipient-of a dea];
which promotes effictency in the criminal justice system through the,
avoidance‘of trial or.active]y seéks'to promote inefficiency in ‘the
system‘so as .to create bargaining power, the outcome is the same:
:_by not hav1ng to go to tr1a1, scarce resources are conserved. eFor L
,the moment “we sha]] defer exam1n1ng the question of the extent to,
'wh1ch SuCh dea]s promote eff1c1ency in the 1ong run.

3. The appearance of eff1c1encx, At the 1eve] of prosecut1on.

and conv1ct1on, negot1ated Just1ce can, as we ‘have seen, be, used to - .

i



R

insure the efficient ut111zat1on of scarce f1nanc1a1 and humam
resources in the process1ng‘of offenders. In genera] throughout ,é
Canada'there is}a ninefout-onten chance that an. offender who is
charged'withla criminalngffence will be conv1cted (Cous1neau and
Veevers, ]972516).5 The negot1ated Rlea can be used to spsta1nA

.such a conviction rate, This may be viewed a5<etficiencr.in-_‘

' rea]1ty 1

. In contrast, at the level of ' c]earfng" trimes known to’ '
the pollce, negot1ated Just1ce may be used to create an appearance
'Qf efficiency. This involves a pract1ce»wh1ch is common]yvknown
s “clearing the books" or "c1eaning'the slate" of unsolved crimes.
An inpication of why some poTiCe departments may‘be interésted L
in inflating‘their'clearance rates is found in the police science
1iterature For‘examp1e 0.W. Wilson, an'emminent po]ice scientist
and former Super1ntendent of the Chicago Police Department c]a1ms
that, .
In no branch of ‘police service may the‘accomp1ishment
~of the unit and of its individual members be so. accurately
evaluated as in the detective division. Rates of clearance
by arrest, of property recovered, and of convictions,
serve as measures of the level of performance (W1}son, 1962:
'112) _
Further 1nd1cat10n as to why c1earance rates are 1mportant

comes from’ Gr1ff1n S Stat1st1cs Essent1a1 for Po]1ce Eff1c1engy

(U

" The activities of the police department necess1tate the
' keep1ng of records, not only criminal recordsof a]] “the

-

Iy

5The President’s Comm1ss1on on Law Enforcement and- Adm1n-',~v
istration of Justice (1967b:128) reports that in some courts:90% "
of a]] conv1ct1ons resu]t from- defendants' entering p]eas of . gu11ty.



essential activities of the department, . . . These
actiVitieS‘might‘bé~regarded,as comparable to production
or_sales reports .in the sense that they tell what the
department has done* in a. given period of time. "Both
internal and external'data possess significance as a )
purely historical pecord but, of much greater significance,
can be used by -the administrative heads of departments .

in the measurement  e#®®ecomplishment and. efficiency.

These data also‘keep the public informed of police _
‘activity and may do'much to create a favourable climate

of -public opinion (Griffin, T958:371, emphasis added).

CPut simply, "The 'clearance’ rate is géneréi}yngggmgﬁ;gn“jpdgﬁ;pfw‘

"uu;T;fﬁé-éffecti;eééggug%t§~Taw,éhfdréeMént'agentyf (Cqmment,‘Yale Law -
Journal, 1967:1595). T Lo e

o ~There are‘tWO qudameqté]ﬁ@}yslih which thévnegoiiétion’ o
process may be}used‘ﬁb"bboét.cTeaFance %atesfiuﬁ) An"offendef is
arrested'énd‘tdld that'iffgebcdnfesses fo other_ctjmesifhat he,

| iﬁ f&ct,'hag éommftted;\he wi]T be:g%ven no’additiona1'time._

.142) An-offeﬁdek is afré%ted and.asked to "cohféSs“;tdza,nuﬁber of .

kN

~ similar offences;'the.Understanding being that he'need not have

~actually committed all ofvthe:offénces'5n"qué§£fonf In"eithertcéfoz
‘the offendér méy’or-may:noi be'éhaﬁged wi£h¥th§:extra'offenCéS.
There are'Fwo'cétégariééAWhichfare{uséd'ih the'céﬁpiléfion'
g o%:officiaﬂ boligé'statiéfic§ in érriv{ng.at an o?eha1i‘c1eéranée
rate: offéﬁces'which'apév?cTearéd by.arrest“ and éffeﬁzes’whidh
)ané "c]eafed,ofher&ise":.fNeifher'éafegory.refieCtsvd‘set ofﬁ_.
:c@nsistent éct%onsbon.the'paft of the po1jce.“In exchénééffdf
séntenéfqg‘éoncessiéns, an 6ffénder may be charded with the Bffentes':v:
to Which_ﬁe confeSséd."This néed hot'meah‘fhatﬁhe aCtuéIiy'cohaﬁttéd"' 7.
».all the o%fencesfwifh‘whicﬁ~he was charged; This tybe-ofapractﬁ¢e ;
s discovefed_by Letkémanh‘in.thé‘course of his research.

o
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. Both the inmates and the pena] off1c1a]s a]so pointed-
out that not all crimes listed on an FPS [Finger Print
Serial] record need necessarily have been comm1tted by
-the offender under whose name they were recorded. '

_ other words, I found widespread recogn1t1on of barga1n—

'Just1ce (Letkemann), 1973 15). , SN

{

In a case such astth1s, the offences wou]d be 11sted as hav1ng

’been "c]eared by arrest"7l o o B 1‘.'

e If an offender is not)fharged with the add1t1ona1 offences = .

dtto wh1ch he confesses, then the offences will. be 11sted as ‘having

-been "c]eared otherw1se" - The fypes of s1tuat1ons wh1ch may be
~included in- th1s category may w§11 be 11m1ted on]y by one's. . o .'
f'lmag1nat1on T a man takes h1s own 1ife after hav1ng taken the Jlife

. of&h1s w1fe, an offender is k1]Jed in the course Bf comm1tt1ng an

¢

karmed robberv,' though ‘the offender is known, the v1ct1m of a
"rape 1nd1cates to the po]1ce that she w111 not cooperate in the

prosecut1on of the offender out of fear of adverse pub11c1ty,' or, -

the po]1ce\1nduce an- offender to confess to a ]arge number of

i . , ) I

“”“if ‘offences simply to "clear the books" and boost the1r c]earance rate.

What ev1dence is there to support the thesis that ‘the

po]1ce engage in ‘this type of practice in order to boost the1r o

.c1earance rates? Conk11n (1972 147- 48) cites three facts wh1ch

Q-

he c1a1ms support th1s thes1s 1)' the word1ng of the p011ce

reports in such cases, '2) the fact that the techn1que 1s frequent]y

’,_used”with " . . 1nexper1enced youths who are opportun1sts and %
,who are un11ke1y to be aware of the1r r1ght to remain 511ent“ -

'-(p. 148) and 3) the fact that a cr1m1na1 maymconfess to & large .

number of- cr1mes, poss1b1y more' than he cou1d remember doing.

Related to this ]ast<fact is a case descr1bed,by.Skolnick

it
L . -

W



.pa penchant for recbrd keep1ng, it 1s unlikely that he cou]d have -

»
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(1966: 179) A burg]ary sqspect informed on h1s partners, he]ped

to recover some” sto1en propertysnand "cleared" in excess of

-~ 400 burg]ar1es for the p011ﬂe. Hh11e those who d1d not cooperate

el

rece1ved 1engthy pr1son sentences, the 1nformant rece1ved a . )

sentence of 30 days in jail. Un]esk ‘the cooperat1ve burg]ar had "

e

\
remémbered the. 1ocat1ons, let a]one the spec1f1cs, of sudh a’

S VU e

large number of burg]an?es~ N

1.

In both the autob1ograppnes of cr1m1na15 and among the

cr1m1na]s who shared the1r exper1ences with the barga1n1ng process

w1th»us, SUpport is found for the thesTs that the exchange

transact1on between offenders and the po]1ce which Jnvolves

.-

. clearlng the books" rs done pr1mar11y to create the appearance

“of eff1c1ency For examp]e Mart1n s th1ef he]ped the'po]1ce to

clear the book;" nn the hope d& av01d1ng be1nq charged as an .
a4 ) & .

¢ ol

The cops when they re hot on- your-. neck, they re 11ke
a-pack of foxhounds ‘that’ catch a-fox. Thev come up on.
“you all out of ‘breath and “they don't th1nk of anyth1ng
but they'va#got you iin- their clutches. So they over-
Took .things. VYou can admit a lot of things to the
po]ite But adm1tt1ng things to the' po]1ce and proving
“,them in court are someth1ng else.” When vou're stealing,
you're taking a chance. Vhen you get caught you gotta
do the best thing for- yourself you can.- They- got me on-
one ‘good burglary charge. But if they Peep rooting they
* may comé into something really 1mportant So what do I
‘do? I admit four or five things I never dane, ingluding
alcoup]e that never happened. It makes them very happy.
- They're b1gshots And I.also know I can get convitted

T on habitual in"I11inois which they‘don t stop-to think

~ of »they're ip-such a hurry. A (Ma¥t1n,_1970 196)

N Harny K1ng, Chamb11ss' th1ef a]so c1a1med that he was

i1nvo]ved in dea]s which resu]ted in concess1ons in exchange for ’

~
t

c]ear1ng the booxsﬁ. . {_' ' o , o .

".:"'

'hab1tua1 cr1m1na1 ,{ 1-f'“ _:"-h'._ o "l ' e

RN
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_In the old days we %0 take and make a deal with the

“'police. - We knew w&WeFe going: to make a deal, or the
dicks knew we were going to, and they would have a.lot of
unsolved crimes.. So, to Make it easier for everybody we'd
just do what we caIIed “clean the slate" for them. They'd

- say, "I got fifteen capers here-we haven't -been ahle to

-~ solve, will you clean them up for us?" That's all. We'd

° just s1gn a confession, I mean it wasn't reaI]y a confession.
We didn't even know where. these capers were. But they
never used them against us .or anything.. It was Just to . F
cIean the slate for the poI1ce department (ChambI1ss, 1972:.
97

~-»~w-—Am0ng our- 1nformants wh&hd}scussed their exper1ences thh~—~- semnl
dea]s wh1ch 1nvo]ved "clearlng the books“, there was a concensus

as to the rat1ona]e behind the pract1ce - The pragt1ce was-essent1a11y -

,v1ewed as a housekeep1ng task which resulted in the appearance of - :
. Wt . " . ) ] , : -

a

eff1c1ency ‘ o
‘WHAT 00 YOU THINK THE POLICE rAINED BY. MAKING THIS DEAL7

WeIT, a11 they ga1ned was they cleared these charges off-
the records ,

" D0 YOU THINK THEY HERE JUST TRYING, TO CLEAN UP THEIR
RECORDS? - = - . _ ,»|‘, e . t
k - -
o They ve got a p11e,[of unsolved cr1mes] th15 h1gh and if
; they can cut it down then it looks like they're doing
" their job--forget about the time, . That's the way it .
?orks,)you know Sounds corny; but that's what's happening.
no 4 ‘ N . .:‘,-w“ v ‘ o

Three day§ before I was_genna cop out they brought up a
"bunch of armed- ‘robberies. And, ‘they were going te try.
~ to_make me on- these other armed-robberies I don't know
how, they were going to do it, you knoy Clear your - Lt
conscience, stuff like this, you kndw. -Clear the1r records,
that's. what they wan@! (no. 49) o ‘
.1 guess it's the type of thing where ne. - the end of the
- year they 11ke to cIean up the1r boojs .

THI§ SEEMS TO HAPPEN TONARD THE ENDgQF TQE YEAR7

¥ : ' S
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Yeah.: -1 found thatMlike the last part of the year and
like the first part of the year -- between November and
February .-- they kind of 1like to clear up all their

' ?ooks )I guess it gives them a good face or something.
no. 90 ‘ S L '

Anotheh'%nformant was in agreement with Conklin's (1972:
' 148) "claim that deals involving “clearing the books" are most

- often made with ineXperienced and opportuniétic youths who' may

be somewhat - credu]ous
But they make dea]s too much w1th k1ds, you know as far
as I'm concerned. Well, they don't make deals -- they
: throw them.in the cop, shop and they don't make a dea]
e : They say, “Listen, we've got fifteen charges wrapped up -
! in B &E's. You.cop out to all of them and we'll.get you
a suspended sentence.” And he's only done one or two ‘and
the cop knows damned well he's only done one or two. But o
he'11 cop out to. fifteen to get a suspended sentence, you —
know,- He thinks-the only way to get a suspended sentence+ ,‘. :
is to cop out to the fifteen. They'll clear their books.
The - - police force has the best record in the
country, you know. It's because they get these kids to = - .. //
cop* out to the beefs.- (no. 28) ' ’

. Th1s 1nformant was gorrect 1n h1s c1a1m that the . po]1ce

force to. wh1ch he referred Had the hest c1earance rate in the
A cquntry. There was a w1despread be11ef among those 1nterv1ewed-
(hgth in andﬁout,of‘prison).that this pahticu1ar férce'used this’
.techhique for improvtngAtheih cjearahce rate far more qfteh thah'
any_eth;r hunfcipal.bolice ferce - - o
h Turn1ng to cases in. wh1ch our 1nformants c1a1med that they'
were~act1ve part1c1pants in "c]ear1ng the books", we can sée tﬁg% fﬁ;‘.;
"when the offender agrees to cooperate w1th the author1t1es, such . J
dea]s are qu1te stra1ghtforward v ‘

I made a deal to cop a . plea. of gu11t to two charges of

"B &E -- .cop a plea in front of-a judge and. they'd -

guarantee me no more than three years. .I got my.three
‘years there. -And there were some .more charges, some -

. O
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more B & E's that they'd prom1sed me I wou]dn t get more .
~ than three years concurrent on. .. . ‘

WAS IT ONLY THE DETEpTIVE THAT APPROACHED YOU?
Yes. Detective »
HOW DO YOU THINK HE WAS ABLE TO DELIVER?

Well, he talked to ghe prosecutor. ' No doubt about that.
The prosecutor gets up and says what he recommends -- this
kind of garbage »

~ DID THEY WANT _ANYTHING_ MORE THAN THE GUILTY PLEA? .

No. Just a stra1ght cop a pTea ‘and cTear off some of
their books . ’

- WERE YOU PLEADING GUILTY -TO SOME EXTRA CHARGES THAT YOU :
HAD NOTHING TO DO WITH? e

Yes; And they c1eared of f qu1te a few (no. 88)

-----------------

We11, it was the f1rst car theft, the one 1 stole to go over
the Rockies. They made a deal with me that if I would cop
~out to that one they-would forget it. See, all. they wanted
%0 Rs:c) w?S clear the books and I.would get concurrent time.

no. .61 . . .

ooooooooooooooooooo

M was up on charges of cheques with another fe]]a and. I
was taken in by the Mounted Police, taken in to the mag1stnate
‘himself, to]d that if. T‘wou]d take all charges plus some ‘
* that weren't mine, I would get two years less a day and
they ‘would re]ease the guy that was with.me. And, at that
-time, two years less a day was pretty fair for me. .
Two years less a day I was quite happy with so, natura]]y,
I cleaned off the books and everyone was haogy. (no 41)

Dea]s such as. those descr1bed abOVe may be of -questionable.

f"‘-"' -benef to the offender ,As the fo]]ow1ng case 1nd1cates, there is

—

no aséurance that the offender would have rece1ved a 1ength1er
sentence as a resu]t of not cooperat1ng w1th the author1t1es
rThen in - '69 I was busted forr armed robberyfv They made a-.
t

deal 'to cop-a plea for time. I made a dea here and got
“three years for armed robbery -

-

CHOW MUCH TIME DID YOU EXPECT? T o
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" Oh, the 1awyer f1gured s1x to seven because we f1red twice
~at this guy.

- DID" THEY TRY.TO 'GET YOU T0 CLEAR SOME OTHER CRIMES AT THE
- SAME TIME? ‘

‘Oh yeah Get you to plead gu1]ty to JObS that you weren t
v1nvo]ved in. =

DID YOU DO IT?.

Oh, no, I didn't. .1 told them, "If you want to make ahdea],
let's make a deal. Let's not talk about things 1 had =

---- == nothing -to- do with:"-_ Yeah;they-had-ahout-eight-more-beefs—

that they wanted me and my partner to cop out to. One of "
_ them was ours, like the other seven weren't. And. they‘
didn't have any case either, you know, so we didn't cop
~out-or even talk to-them about it. And we got our three
years each. That. was another good dedl. (no. 74)

" Even 1f the offender gets a sllqht1v 1onger sentence as a S
resu]t of refusing to accept a deal where "c]ear1ng the books mean5'~

that add1t1ona1 offences will end up on his record, it will not’

- -neceséari]y mean that the amountfof time -which he aCtua]]y,Serves

--»reflect the- rea11ty of h1s past cr1m1na1 behav1our

~in pr1son w111 be any greater A shorter record of-convictions'

may 1mprove the offender S chances for ohta1n1ng an ear]y paro1e .,

¢

Conversely, a 1engthy record of%conv1ct1ons wh1ch may result from

such a deal may mean the den1a1 of paro]e

Shou1d the offender accept a deal wh1ch\“engthens his

'.convict1on record and does, 1n fact, receive ‘a sh rt sentence, he.e.'
, may find h1mse1f fac1ng much 1ength1er sentences an he ordinarily . -

might have faced should he have subsequent conv1ct1ons This-cou1d“

come. about as a resu]t of the sentenc1ng Judge s cdns1derat1on of

‘_h1s prevqous record even though h1s record might not accurate]y

..m- .

Another factor ‘which may br1ng 1nto quest1on the w1sdom of

o'
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' .an offender s making a deal which 1nvo]ves “cTear1ng the books"
when the offences w111 end up on h1s conv1ct1on record is. that, ;

'vshou]d he cont1nue in cr1me, hab1tua1 offender proceed1ngs may be
just around the corner. Wh11e offences which are on h1s record
as azresuTt-of "cTearlng the hooks" are not enough per se se to.

‘resu]t in conv1ct1on as an hab1tua] offender, they may add' strength

to the prosececutor s content1on that an offender shoqu be g1ven‘“L“;;;_
v‘a sentence of prevent1ve detent1on ( in effect a life sentence )
vmas an hab1tua1 criminal, It was thws belief which led one 1nformant

to refuse to cooperate w1th the poT1ce. The cooperat1on was to

take the form of pTead1ng gu1Tty to three bank robber1es which he

© was conv1nced the police knew he did not commit. 6

-

So 1 comé up here and this wou]d be about a month
- after I was here [starting my seven- -year.sentence], and
these two ‘bird dogs call.me up fronﬁ:ar I thought it .was
a visit, the censor called me up re's ‘these two bird
. dogs, b1g straps. They say, "Oh, hi,. Tom. .How are you?"
""" They're dressed in civies.. - - _ RCMP .. They ‘said, -
"We didn't come here espec1a11y to see you. . We' know . .-
your mom and dad and we heard you back in here How's
everything- go1ng?" : :
- "Fine." - '
"What are you in for7“
"Robberies." " _ )
"Bank robber1es?" o
. IlYeah ] B
"There were two robber1es ‘down here [a Jur1sd1c1ton some
200 miles away] before Christmas two years ago."
I said, "Yeah, I heard about three of them."
"That's right. Not two. Three "
S0 -smooth. . . . ‘ «

~§The 1nformant S cTa1m tgat he d1d not comm1t the robberles»"

in que5t1on had added credibility sincey in the course of ‘the inter- -

v1ew ang off: “the’ record, He described séveral-bank robberies which
he had- comm1tted eTsewhere and for wh1ch he had not been arrested :
T or eVen quest1oned S : ST
=
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They sa1d "How much money did you get out of these? -
These ones down here he got ‘about $9,000." .

1 know fuck1n well it was more ‘than $9,000. They
say how the guy's Tucky, he's- st111 on- the loose, guess
he ‘worked 1t right and all.

"Sp, we'll: see you. Next t1me we' re up we 11 drop
in and-see you.".

About "two weeks 1ater they call-me up again and told .-
me that I was going to court on Monday I -asked what. the
charge was and.they said, ”we don' t know ATl we know is
that you're going - downtown '

So they load me in a wagon here on a Monday -- I went"
w1th the three escapee guys, you know. And there were ‘ :
_these-two-bird- dogs-down -at-the. courtroom.there.. _So.they. . . ..

~call me over to the side and we go into this 11tt1e ‘

room- and " they say, "Look, Tom, we got the sheet here and. we
" can guarantee you no more than six years concurrent on
the ‘three rohberies. IR
I said,"Robberies be damned! I never did the fuck1n' -
robberies! Bes1des, six years -- how are you’ go1ng to "
guarantee me six years?" , o g e
They sa1d "We can do it." Yeah ' .
. So, we're.still talking there and he’ says, "Look we've -

- got everyth1ng in black and . wh1te ~ We ta]ked to your mother

_and she's convinced that you're. responsible." |
And they doén't know my mother' very well. She' s-no.
spr1ng ch1cken She's been around the ball park. I've
begp in troublée before and she s got quite a bunch of kids.
So he tells me that my car was seen. I.can't remember

'the time now but in order for.me to.travel these 35 ‘miles
. Mwould have“had to been travelling at-140.miles per hour.

This is how T f1gured -everything out, And it was supposed
to be“a red.Charger and it had British - Co]umb1a license
plates on ﬂﬁ“and 'so and so. Mell, it wasn't a red Charger
that .1 owned and they did go to the trouble of. Tooking up
old license p]ate numbers Now, they said it had B.C.
plates, number so and so. ' Well, I did have B.C. plates on -
an Oldsmobile-I had before that and thege were-the license .
plates but-this Charger never ever did Nave B.C. license .
plates on it. It had I11inois plates-on it from the . day I
bought it until right now.
: And they said that there was one g1r1 in the

bank who said she went: to school with me.. Vell, th1s has' .
to be the b1ggest fuck1n' 1ie ‘because I never went’ to s
'school with a girl inmy life --"1 went “to pr1vate schoo]s|
And they kept laying shit on like this. So now we' re. '
getting to the interesting part.
- - So they said, "Well, sorry Tom, we're. Just go1ng to .- ”-gﬁ
-have to.go through w1th it. We can't guarantee you anyth1ng
.out of this." _ S
' .So we go back 1nto the courtroom These other three
chaps had a]ready been up, I guess, and they had gone up -
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to the upsta1rs courtroom and 1 was st111 in the bottom
‘one and they call my name. So I stand up and

- ~f¢ [the Judge] says, "On or about March, 1970, in the.

: . Park area. . . ." I was charged with hit and

runT_ Now I hadn't been to Park in~ten;years!

So the- cop gets up and he says, "Your honour, at -
the time that the charges were laid we f1gured we had
sufficient evidence-to go.ahead with the prosecution but
through reviewing our evidence, etc,, ve find that we'll
have to w1thdraw the charge."

Now this was March [five months ago]. and I haven t
heard from them since. Mom said that they had been there
seeing them and that they knew fuck-all as far as the-

. easiest way possible. Had I gone along with them they
“would have had what they needed to b1tch me. (no..71) .

h,In the above case and in other cases where the ostens1b

aim in mak1ng the dea] appears ‘to be that of - creat1ng the appearance

;‘of eff1c1ency we may “do we]]'to rememheyr Chamb]1ss assert1on that ‘

e e 1t is out of the strugg]e to perform the1r tasks in
 ways which maximize rewards and minimize strains for the
organ1zat1on and the individuals involved that the 1ega1

process1ng agencies. shaoe the\law {Chambliss, 1969:86)."

When the pract1ce of "c1ear1ng the books" is used to

’create the appearance of eff1c1enCJ, we may also f1nd that on the
) surface the h1erarchy of pena]tles assoc1ated w1th one's record

: of conv1ct1ons may be reversed The fact. that backstage'dea]s :
- 1nvo1v1ng "c]earlng the books" may create such an 111us1on shou]d

- be of concern to those who- wwsh to carry out research on sentenc1ng

_ ¥
djspartt1es uslng off1c1a1 records. In add1ton, the’ ex1stence_of .

that one s criminal record As an accqrate ref]ect1on of one's
T ek

A mode of cr1m1na] behav1our may not be Just1f1ed (cf., Newman, 1962)

| .}?fl S
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s lolipobberies wents - They-just-wanted—to-clear—them-up-the — - — -

-sdth'oractices shouid serve"as'another rem{ndervthat'the-assomption_'l o
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Eridentiary Prob]ems”

Dea1s whwch come ‘about” as k| resu]t of the belief of off1c1als '

that there may be 1nsuff1c1ent ev1dence to susta1n a conv1ct1on may

4

Jbe v1ewed as a type of eFf1c1ency deal. As we have seen, go1ng to

' trial, even when the ev1dence 1s suff1c1ent fér a conv1ction may

be viewed as be1ng 1neff1c1enf Going to tr1a1 when the evidence'

-'/

thus be v1ewed as be1ng even more 1mportant

weak ev1dence may be an 1mportant factor in. mot1vat1ng a

prosetutor to offer a dea1'to an accused. As a prosecutorfwho was'

1nterv1ewed by Grosman suggested

A s1m11ar rat1ona1e for negot1at1ng for a p]ea of gu11ty

4. ,’

If there is no- ev1dence or little ev1dence or when I
know that the jury will most 1ikely not convict on the
charge, that is a major factor to me in taking a p]ea

- of guilty to a lesser charge I am-also interested in
v"the likelihood of getting a conviction on the higher
, charge (Grosman, 1969: 34) ‘ .

‘ 'h‘

has been suggested by Vert1

_ In New . York some' of the most common reasons. submitted
by district attorneys [for negot1at1ng far a plea of

~quilty] have beén difficulty in proving the indictment,
: m1t1gat1on of harsh-penalties, unre]1ab111ty of state! s

witnesses, conflicting evidence, reluctant complainant, .

- lack of ,adequate 1dent1f1cat1on, and 1ack of corroborat}on

(Vert1, 1964a: 868)

to the factor of ev1dent1ary prob1ems, the persona1 profess1ona1

aggrand1zement of the prosecutor may be a factor 1n negot1at1ng a

plea. \',;H

convictions he obtains.

'iifl}.g-'

The measure of: a prosecutor s success ‘is the amount of.
- Thus, to protect h1s

v
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_A]s such that the accused has a good chance of be1ng acqu1tted must | L

uPo]ste1n goes a step further and suggests that in add1t1on .
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record, any prosecutor is usua]ly w1111ng to offer a
Tesser plea of guilt in a weak case (Po]ste1n, 1962:37).

No matter what may be the actua] rationale for negot1at1ng |
a plea when there are ev1dent1ary problems, ‘one m1ght make- the case

that, given the~trad1t1ona1 poncern in free societies of hot
t Sene . ‘

convicting the innocent, it is in exéct1y_such’1nstances that ‘the -
~case shouyld go .to trial.’ |

ri;-»L——;»Ifmourninfokmants perceptionsAofmtheirwcaseswhefiectﬁreality;:f—~~

4 .
V N

: then th;&f are some 1nstances where dea1s are offered in. order to.
overcome' ev1dent1ary probé;ms The fo110w1ng case 1nvo1ves a nat1ve

offender.:

: fhsrpo11ce approached me -and they ‘¥ajd ‘that I had three - .
h ges and I-was .on bail for’ two oftthem and yet it. -
wasn't that ser1ous of ‘a charge. So, on the day of my

preliminary heartng, they came up and seen me and they “
said that if 1'd plead guilty,to this charge which was :
theft, they said thay would drop that swall charge plus

- they! d Tower the other one. [ didn't know precisely

- what they meant. S

'.WHAT WERE THE OTHER TWO CHARGES7

‘ Theft [over: $50] and theft under [$50]. I told them I
didn't go for it, but I ended up beating the- charges
anyways 'cause they didn't have enough evidence against
me so they ceu]dn do anyth1ng about it anyways.

DID YOU BEAT ALL THE CHARGES? -

1 beat evéhything, yeah.

-
~,

DID YOU. HAVE A LAWYER? .- .

I had a 1avyer, yeah P]us they had one'charge'that they
- dropped. because they didn't even have sufficient evidence. .
‘They just dropped it because they didn't see no point in.

.o

7Imp11c1t in such a v1ew is a recogn1t1on of the d1st1nct1on L
between factua1 and 1ega1 guilt. :

w



.. not guglty We may speculate that had the“mﬁfo'

‘ 7

tak1ng me to court for it 'cause it was Just a waste of
- time for them. And that was the on]y plea bargaining
I've ever come across. They didn't mention any specific
time if I did plead gu11ty They just said, "We won't
give you very much time." And that was it. I think
their main reason here was to get r1d of me as fast as
they could. “(no. 50)

A disturbing feature of th1s case is that it sugges

ts the

JpossTb111ty “that had the 1nformant agreed to~acc t:i‘

“~might-have-been- 1ncarcerated for chmes wh1ch

. ‘.,v tl‘

representat1on, this. m1ght have been .the outcome
3

Anather informant be11eved that heg&E//G<Vé“ a substant1a]

P

| charge’ reduct1on and sentence concess1on as a result of the weak-
ness of the ev1dence related to the or1g1na1 charges

we11, in ‘1969 I was, charged with four B & E's and two
charges ‘of theft and I got all this dropped to Jjust o
possession [of stolen property]’ and attempted theft

4 WHAT HAPPENED7

Well, the po]1ce ch1ef came and sa1d they wanted me to
p]ead gu11ty to theft and to the B- & E's. And I said,
. "o, you're not. going to prove theft. I won't plead
N\\ guilty to that."  So they withdrew those {charges] and,
« charged me with attempted theft. -So I finally p]eaded
- guilty to that just- to get 1t over w1th

 DID THEY DROP ANY OTHER CHARGES7 ST

Well, the dropped the break1ng and enterings a]] down to
jpossess1on of sto]en property under-$50. , .

WERE THERE ANY PROMISE% MADE REGARDING TIME7

Ne11 they said the time would be concurrent 1t would

all be concurrent., . I ‘had threée, nine-month sentences _and
-vfour three month sentences concurrent : :

DID IT ALL COME THROUGH THIS WAY?

e, SN
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IF IT WAS THE POLICE CHIEF YOU' TALKED T0, HON DO YOU THINK
- HE WAS ABLE TO DEE{VER ON THE DEAL? - o

R

Well, it's a sma]] town They re all 4in w1th ah -

, the magistrate, the police chief, they'r® all
good fr1ends. I figure they just all sat down and” decided -
that,that was the easiest way, you know. (no. 51)

It s worth noting that if this account is accurate, then .

“the informant might we]] have stood i‘?v1cted and ‘sentenced on far

-more-serious- charges had- -he not. be11eved -that - the. ev1dence for the*-*;;a“

charges. to which he was or1g1na11y ‘asked, fo plead gu11ty was
insufficient. | | .

‘fo]lowi’ng accbunt involves an. individual who'uas, at)
the; time of his.’ arrest a member of a motorcyc]e gang., He is |
5chrrent1y serving a life sentence for non- cap1ta1 murder foe"
account serves as a striking examp]e of how the na1ve may be at

a d1sadvantage in the negot1at1on process -- not s1mp1y because
>
,-they may 1ack the barga1n1ng power of more soph1st1cated offenders

but a]so, because they do not possess the understandlng wh1ch

1

enab]es them to recogn1ze a- good dea] when one. 1s of fered.

There were 16 of us or1g1na11y, ald charged with murder,

And so we went to the preliminary hearing. The evidence’
which came out of the‘prelimipapy hearing would not
substantiate a murder charge.” It was open and closed.as
far as I was concerned for manslaughter. Pure and simple.
So, at the ‘end.of the preliminary hearing all our lawyers:

* were agreed ‘that it was an open and closed manslaughter

. charge. The crown approached ‘me and said, "If you cop
. out to mans]aughter, we'll cut everybody 1oose

DID HE PROMISE ANY TIME7

L No, he didn't. He Just sa1d cop out to mans]aughter
So I went back and. ta]ked to my” fr1ends and they sa1d4

"Shit on that."
‘To.start with, the 1dent1f1cat1on of me was very poor

They couldn't decide whether: 1t was me or-my brother: thgﬁ& o
. . - ’/(’ : .

-~
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. told-me thatfor_a- manslaughter -charge: he'd-give-me-15—
years, this other guy ten' years, my- brother seven years,

" "The evidence is there that this is just a'm
. charge." The cause of death, by the way was¥death by
- drowning. So, the evidence was there- for mansJaughter and

."0

fought with the guy- In fact, they d. p]aced me f1fty feet

away at the time this guy was being assaulted, so, if I -

was being tried alone, I don't think it wou]d ve been -- ..

it just wouldn't have been like. [a motorcycle -+

gang] or. anything,” I don't think they wou]d ve convicted -
‘cause the evidence wasn't strong enough .So, anyway,

. I went back and talked to the rest of the, guys and they
- said, "Shit, ‘they’ 11..give you; twenty years. +They can't

prove murder and we all know. it, SO we ]T a]] go to court

and see what happens, w
S0 I went back to the prosecutor and to]d him to go

- to hell. ' So, we went to trial on a murder charge.and,

after three days .of trial, the prosecutor came to me and

and the rest of the guys a year. ~ - oo
"So, the first .thing I said to myself was, "This isn't jﬁi

a murder charge and the evideAce is there to show anyone; -

including - the jury. (Unfortunately, I wasn 't_aware of""

middle class values at that time. ) Neverthe? s, I said,’

rslaughter

there was no evidence for murder..

I said to myself, "First of all, my brother had .
nothing to do with this. He was stoned. He didn't know '
what was happening. It was just a spur of the ‘moment

:th1ng were we got involved in,a fight." I said, "No, I

can't see him getting’ seven years for do1ng noth1ng Just
‘because he's pushing smack and they can't catch. him, he's

* not going to get seven years for something I've done."

Secondly, I didn't feel that- 1 would get 15 years
from the judge because, like I felt the evidence didn't

G~Asupport a murder charge -- the jury would find me. gu11ty
" of manslaughter and- I~ f1gured the judge would give ne
.- “-about seven years. So, aga@, I told the prosecutor to
> g0 to hell. -And, they went-to trial and sat on their asses, .’
carr1ed through the trial, and I was . conv1cted of murder

ALONG" WITH EVERYONE ELSE? * " o EE

Yeah, r1ght And 1ater on, of course, they got the1r
charge$ reduced and everything. -One’ of the things, too,
that I, might point out. that I wouTd do differently now .
was --.at - the time my 1awyer was’ cyn1ca1 about certain

..things and ‘I was st111 naive about thé courts and the

system. I felt that irregardless of what their pregud1ces
were against me, the Jury, they must still sit L s :

- evidence and, when they!re .in the Jurymbox, somehow T -

figlired they! d’be filled with’ a fervor to render Just1ce,

: %Mh1ch they d1dn t do because thev £onv1cted me. But, if

Ty et 2
. ‘ .
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1 was startlng a11 over aga1n and they offered me 15 years,

1'd take it. ‘Because now I realize that there's no way :
that. those -people convicted me fOr what ] did but for what, .-
~accordingto the movies, .the pub]1c1ty, &nd everythIng e]se, o N

" “they thought I could have done, you see. " - S %
: ’ i (Y( )

‘DO YOU THINK THAT IF YOU HAD BEEN A LITTLE LESS ARROGANT
.. AND' SELF-RIGHTEOUS AT THE" TIME OF THE TRIAL THINGS MIGHT

HAVE GONE ENTLY?
/{HTTER L _ ) ) ‘ ‘~

Yeah I'don't th1nk that at any time the Jury was’ prepared
to listen. I think they'd already decided what they were ,
going to do- before the trial started .

. qu )
, pub11c1ty and the atyp1ca1 nature of ‘the offence, one, wou]d not -Tﬁs -

."year sentence as a. partépﬁweg:

e e N

NAS THERE MUCH PUBLICITY BEFORE THE TRIAL’

- Oh,. certa1n1y Th1ngs in the, paper 11ke ”ambush" -- a]l
th1s sort of horseshit. .I suppose we- eou]d forgive thenm
© . -in a sense. The guy that I .fought was president of another
C el motorcyc]&tgang and what it appears, to have been was "you
. chop. off  the-head, you ki1l the body." . fortunate]y, that
~wasn't what we were -doing. . What real]y a: noys me about the

>

~
-

‘_,J’ | " whole thing was if I-had said to myself, 23Ky, you' 1 kili

this guy", I certa1n1y wou1dn t have dnné 1t in front of 25,
wltnesses - (no. 32) ‘ .

' A1though the members of the gang were conv1cted of non cap1ta1
R _

'jmurder, there is some reason to be11eve that the 1nformant was' ‘correct

;1n his percept1on that the ev1dence ‘was., we&k One reaSOn 1s that,.

I R :AQ‘

upon appea], a]1 but two members of the gang were granted new tr1a1s

jAt these tr1a15 they were conv1cted of mans]aughter and g1ven‘

sentences rang1ng from a two-year suspended sentence to four years

in the pen1tent1ary 8 Another reason is: that then@ was a great

L
~

RS TAS
R )

dea] of pub11c1ty assoc1ated w1th thgacase. G1ven the amount of

~ el

‘expect a dea] to be Torthcom1ng unTess the ev1dence were weakg gaven

\ 'P“,_»

i 8The 1nformant S brother who was’ 1n1t)a11y offered a. seven-
3deal was later given a two-year
f h1s appea] and new . tr1a1

[

sdspended sentence as

W
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. 1nherent dangers in engag1ng in negot1at)ons on thws bas1s It: '3 -

3' as probabﬁy 1nsuff1c1ent ev1dence for a conv1ct1on

exceptfon to th1s ru]e

' .-{Just1ce? In order to e_tl i

* ‘x"‘\i". L t‘ ‘ .‘-":»‘,'," R ‘
. . PI“" i ‘ ' . ’ . . r. s s : o * 1,;‘ v . LT . .’." L .
ﬂ H S X B ' ?,-,w_'f',.i-? » . o ‘, : . ;,)
Sudnow s ch&racter1zat1on of . “"normal cr1mes ‘ 2" »ﬁ i

" In conc1us1on wh11e weak ev1dence has been c1ted by sqmﬁ

4

off1c1als as a Ju<t1f1cat1on for p]ea barga1n1nq, there are

is in such s1tuat1ons that we run the greatest r1sk that the

5 '

naive and']egb]fi 1nnocent offender may be coerced “into. p]ead1ng

_gu1]ty when faced w1th the power of, the state (see Chapter Seven)

As we]] the naive. offender may be. 1eft w1th a sense of 1nJust1ce

lf he reJects a dea] because he has been 1ed to be]1 ? kthat there
Lt Y '*,-- ‘

o be11ef

- wh1ch may : be generated bv the na%ure of the dea] wh1ch is: offered

.‘_.-u—k.h ) o -

t0¢the accused Such a sense of 1n3ust1ce w111 do 11tt1e to

-promote the reformatlon of the offender In short we suggest

i,..

that when there are'ouest1ons as. to the suff1c1ency«d¥ the

ev1dence, a‘ﬁ;1a1 shou1d be the rule -and the negot1ated p]ea, the

. . , AR
. . . . . +

D.-'fiHow Beneficiad'./.\re Efficienoy, Deals?
R . < SRR N K o s
o~ AT'__‘ - &, . R AN

As. ve have seen in prev1ous chapters, dea?s that are. made o

- ‘ 4 s

o 1n support of the goa] of Grime. prevent1on may be benef1c1a1 to. N ;

\ TAr s

the offender under‘::_‘ﬁggkiond1t1ons How benef1c1a1 are those '

”7‘are we must possess 1nf§%mat1on as‘;o the sentence the offender ﬂ“-;&&
' lwq?Jd-have receaved had he not entéfed a. gu11ty p]ea e ICH
g e a > _ : ' e 2

C ) ee/ " . o P
) . vav' RN ,r f » . 5 - . o DA WY :
e_-~« » AR ¢ & A ST I
| o . Lo [T . T N . - L '



1nvest1gattnﬁ rem1ncohk1us1ve they do suggest that at least -
some offévol, : K
~ b'n, ‘fiﬂal hypbthes1s tha
: [ thatsEX~a -Sharge reduction] gj e
e ——de FERGEAELREy ot —be-a-harga M ST
: : the -a\:)_@.the senge  $hae { é%e'-” 5tnex1st prccesses SRR
' Ad" fonreggéjﬁt the ingiel T ANarge reduction.” -, '
S ‘ atahde‘;how P, cont ,;gg,‘- Vpofhesis in the |
L $eQSe that the. longer - hp'™ f the 1onger the per1od p

e '0
'

. t
- ¢‘an empf?pca1.anagyg%§ of the benefﬁts obta1aed through the use“*

G AT 156
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Shin ]973) attempted to exam1ne the benefits that robbers
'and assau1t1sts whd tame before the Supreme Court ‘of the State of -

New York obtalned.$§'a resu]t of enter1ng a gu11ty p]ea in exchange

.g : one actua]];y;erve

1ncaroerat1oﬁ (Sh1;,

¢ : b]ute ]ength of
1%34®.m,. e L .
‘ P

. " 2 ’
e Shln notod that the 1ack of vus1b1]1ty of p]ea barga1n1ng madeﬁ'f

L
“L T of off1c1a] records 1ess than sat1sfattory S L,
(Thé’quest1ons re]ated to guilty p]eas or charge e,
.reduct1ons are d1ff1cu1t to appreciate meaningf ully, . =~

- » when they are Timited."to the" 1so]ateg ssues of -the,
; 'charg1ng or pleading.process itself. Fmwdeed there are
. many 1nstances in which the app]1cat1on of sophisticated.
: -’ana1yt1ca1 techn1ques and medels.is- less useful. and
Ly even unrea11st1c -not. necessarily because- of the 1iflita- . @
"% tions of the techn1ques themiélves but because of , -

" T much actua1 benef1t to the: offender‘may be deriyed from descr1pt1ons

-

T

A R
S errongous - assumpt1ons abqut the basic nature of the -
. S cruﬁ1na1 Just1ce process (Sh1n, 1973: 41) 3“' W fﬁ“~1r,,.
Some 1nd1cat1on that an "eff1c1ency dea]" may not .be’ of , "*y
( ‘- . ¥ ¢

Vo
vof how off1c1als make the dec1s1on to offer conces%ons in such L

s1tuat1ons “For examp]e ‘F M111er (1970 19L) c1a1 ¢ that t!%{f

"prosecutor often makes the dec1s16n to specxfy a ]ess ser1ous , e

fa 'offenee~or-drop some charges WL when 1t is be11eved that the

~_,§fﬂtprobab1e effect on the senteno§ywou1d be m1n1ma1 " 'Newman c1tes

o

% ' A i .'*.‘“",‘ A
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()'a’case and a comment from a presiding judge which supports this

contention.,

- unarmed robbery. .Afte
.. offence, the Judge comn
~make? He's going to prison in any case and will probably

. A defendant in Michigan. originally charged with
armed robbery pleaded gyjlty to the reduced "tharge- of.
*eptin'g the plea to the iesse-
éd: - "What difference does .t

do the same amount of time on the unarmed charge. On

he thinks he has received a break and 19 w1111ng to

":p1ead 1o it (Newman,,1966 184)“’”‘” o ' ',;§$$;;:W“

' Contrary to the view of the Judge.queted above“ not a]]

l offenders are conv1nced that they have rece1ved that much of a

break as a resu1t of a charge reduct1on or the dropp1ng of a

" some offenders is that beyond hot d01ng "dead ti

:charge 1n exchange for a p]ea of gu11ty The V1Z§Lexpressed,by

. in custod‘.and hav1ng a "c]eaner" 1ook1ng cr1m1na11record the -

'v;benef1ts galned-through a dea] that is pr1mar11/ des1gned to'

v

' promote bureaucrat1c efi1c1ency are often ?11usory.

T was. or1g1na11y chargéd with car theft %nd arson.
I was remanded for:six months.awaiting trial. [ pleaded

" - pot guilty to both charges. During %the course of -the

trial the prosecutor ment1amed to my*]awyer that if I .
would plead- gu11ty to arson, the car theft would be
dropped. .The‘RCMP .didn't’ like the idea at, all. They_ -
were try1ng very hard for:a convictxon on both charges,
I /decided to accept the-dea] on' the strength: gf my
. lawyer's recommendation, ~ I was. actuaT]y not’ gu11ty on
the charge.of car theft aﬂd they would have pever con-
victed me on that charge anyway. - I was teohn1ca4]y
g%1]ty of"arson because I had know]edge of the crime-
id I"was also guilty of being an- sacgessory after the .
fct and gu11fy of theft by.coercion: When I~ pleaded ‘
@&11ty to arson, the other two charges ‘were not laid.
" The deal made.no difference on the'sghtence beg@use

— accompliice, who p]eaded guilty to a]] the charges,f
rece1ved the safe sentence as I did. “The only ‘difference -

‘made s that I have only one more -canviction: on my -

* ypécord instead of two or three. . gnq,“96)

. OF o et

. .the other hand, if I tnsisted.on the armed robbery‘charge,
.+ he would no  doubt demand a trial and fight it. This way -

&

(AR

"~whiTelremanded.

L e
S

_ ‘i.w
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: :ﬁulg1ce -- that the equa11y cu]pab]e rece1ve _equal pun1shment -—WLj;ji;;gu

158

However, we have seen that th1s is not true in a]] cases.
Some offenders undoubted]y do benef1t,as a resu]t of dea]s wh1ch
.are 1ntended to promote eff1c1ency 1n the adm1nlstrat1on of Just1ce.
When d1spar1ty 1n sentenc1ng comes about as a result of an
of fender's dec1s1on as, to whether or not to exercise h1s r1ght

gto tr1a1, a very basic problem emerges - a fundamenta] standard of

. N

e

_ _Jned. é}n add1t1on, the_pr1mary goa]s'of sentenc1ng.--”,
- K o,, .
. f‘c N o ‘.
: on, Spec1f1c and general deterrence, rétrw ughOn and

” e

.‘; eff1_1ency - We f1nd ourse]ves in agreement w1th Newman that

Eff1c1ency a1one is not the mark of proper adm1n1strat1on
-of justice at the court level or at any other point in

« the crimifal justice process. .. . . No matter how
'dm1n1strat1ve]y efficient,: unless the gu1]ty plea

‘process is accurate in its task and fair in its application,
is less than an adequate method of adJud1cat1on (Newman

‘.‘19664) R o o ,

As 1n the case of other types of dea]s, the process of

. -negot1at1n9 Jdgtice in. the name of eff1c1ency may. he]p to foster

1h the offendértatt1tudes wh1ch are un]1ke1y to lead to h1s»

F reformat1on R . v ~ ’
- ' _ _ o .

k. Sommarxffﬁ S "'] o .

It has been suggested that there are pressure in. the cr1m1oa1
Just1ce system to process offenders as exped1t1ous]yﬁas poss1b1e
'Eff1c1ency 1s 1mportdht to a]] part1c1pants, 1nc1ud1ng offenders,
in the cr1m1na1 Just1ce process Nhether eff1c1ency‘dea]s acto@}]y

_promote eff1c1ency is openito question. §Ome'are c1ear1y desjgned"_

-

‘o
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. to create the aggearancé_of"f efficiency; others may do little fo

by ’mote efficiency"'in‘the 1ong run if they promoto a;‘fitudés . ) %’“
| hv1ch m111tate agamst the r‘efor‘matmn of the offender’ It is . . Qw

‘ _que,stmnab]e that most dea]s that promote eff1c1ency are Much M’”"
.,beneﬁt to. offende?‘s when compared with deals 1nvo]v1ng a k1ckbacko

~This may be taken to suggest that’ off1c1als are, in- fact more L

-concerned w1th the goa1 of cmme preventmn than w1th eff1c1ency

'V‘j,'._h;l‘\‘e‘;’;1c1ency s sake : ‘..,‘ T S ‘4 4- o W “ﬁ



CHAPTER STX .
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L - DEALS FOR BAIL -

Se
Ll
™

‘pinched is for. an old lady on the street. They're
not -- you know, most guys are pret y jealous if you
-~ want ﬁo get right down . to tne truth . They're not-
* . really worried about the lawver, “cause if you're

<-j;vjj worried about the lawyer, ‘either-‘the lawver's paid
B 1ong béfore the crime or you- have a lawyer that -will
“w.. hold you over. This is"if you've been around 1ong '
/° enough. If not, then, well, I would say that.in" =

' 30% of the. cases, guys ar# 1nterested i qett1ng
out to make monev to pay g lawyer. .But tne other

. 70% -- you-ean't make money 1ocPed 1n jails.you
LN .
Sy can't drink whiskey in jail, ‘vou can 't get it-on
A ,w1th your o]d 1ady in, Ja11 you can, t do noth1ng
‘ in ]a11 o S . S
“e o == Anonymous T
o ‘ e ’ ' v
. . . 2 ‘ s ¢
.. . PRI ,  w
) ‘A.l.' ., . _,.7 ks K . . : . . . .- . o ™ ) . .
A. -Introduc#fion. . T T e T T e
S T ‘ ’ Wiy

* Whether a person be a ‘one- t1me 1oser or-a- 3vstemat1c,:ﬂl.~,

cr1m1na1, alk have one th1ng in common " no one- en]dvs be1nq in:

F‘ Ja1] wh11e ama1t1ng tr1a1 Th1s 1s espec1a11v true u1th respect

»

to be1ng remanded in custody In the t/pxca7,remand un1t there

‘l—

is no c]ass1f1cat1on of pr1snners, most nf one's t1me 1s spent in

° o

e]ock up w1th 11tt1e opportun1ty for recreat10n or egerc1se :@nd

—..For. most gdysgdtheirdfirst;concern; hen;ihey;QEt_eedessnm:.mhﬂsbu

e

Ay

,‘“ -.,, K

v
I
-.

'.educat1ona1 and vgc§t1ona1 programs which are norma]]y found %n ;:v

L

, pr1sons are not ava11ab1e * To be remanded in cnstodv 1s td do -

+
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S xwﬁ{ :
"hard t1me",. 1% 1S a]so to do "dead t1me" since the t1me spent
" ‘ ,.r, . . .

-‘ﬁ%w' in jail wh1]€ aWa1t1nq tr1a1 is seldom taken into. account in

' sentenc1ng For' these reasons a]one, the des1rab111ty of be1ng

g ’ ! 2 1 '
released on bail 1s se]f ev1dent In th1s chapter we shall: exam1ne
some add1t1ona1 reaqons why bail- 1s 1mportant from the offender 9‘

_persoect1ve and hov, n h1s v1ew ba11 may he~sgg]ect to the o

;'--'neqot1at1nn process. AMﬁ¢u“m;wﬂ_g”mgmnw J.m; ;L;; R -

LB. The,Imggrtance of Bail’

1humber of legit ate reasons why bail S

] 2 '
e 1mportant F1F‘t and foremoat, a theorv of ]uet1ce which preSumes =

SEHTRY 5 o
1nnocence unt11 qu11t has heen proven 15 %onﬁonant w1th the pr1 'f)?

of . re]ease on ba11 Gor through some mechan1sm which ach1eves the

same end) wh1le aHa1t1nq tr1a1 Re1ease from cu%tody wh1:e awa1t1ng

ey

tr1a1~means thah a person may 11ve‘y1fh his: ﬁhm11v and ma1nfa1n

R commun1ty t]es-’ If the person were emp]dved at the t1me of

U

‘arreet, 1t may mean that he 4n11 not 1ose h19 )oh Rolease'mav _

afso mean that a person w111 he ah]e fo- tare a more actwve ro]e 1n"'

G . N
working mn.h1 own defence The ooss1h111tv a]ways exists that .
,\ - DN L‘g T N

W former student of .the author S uho “had bnen a member of .
RCHP for five vears spent. three 'days as’ a participant:observer
in a remand unit. He descrr&ed the eéxperience.as demora11z1nq, '
*dehumar171ng,,and terrifying: He expressed the belief that had he
actua11y been’ charged with.an offence, he would- consider pleading
: gu1]ty $imply 50 that he could get outlof the remand unit and into
v -the general prison popu]at1o o e, e R
v W L b ,-“' . N .'y B .,'
I 2See, genérally, Areg, Rank1n,hdﬁd ﬁturz (1970){“‘Ha1d ,
’ (1970) - and Fr1ed1dnd {1965). - o oL IR

Y
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person may be conf1§g% %ﬁ111e awa1t1ng tr1a1 on a cr1me that he d1d

Y not comm1t As we]l w1thout re]ease we may . f1nd»the anoma]y that

‘a person is confined while presumed 1nnocent and re]cased on -
probat1on, a suspended sentence, or w1th a flne after hav1nq been

foundguﬂty F1na]]y, there is some.wdence to suggest that
: re]ease wh11e awa1t1ng trial 1mproves one's chances.of aﬁyw

' . 4, -

efumumacqu1ttal Or,‘Jﬁkfound gulJty, resu]ts in_a. ]ess pun1t1ve d]SpOS]tJOh .

(Aros, et ), 1970: 156-6@) L e
The ahove jactors afford leo1t1m&cv to the use of ba11 or
> S
some other mechan1sm whereby a person avo1ds detent1on wh11e

awa1t1ng trial. However, 1n order to ma1nta1n such 1eg1t1macy we

ll

must assume that the mnt1ves of the accused ard'1n harmonv with.

these 1eo1t1mat1ng factors ‘ The 35 sumnt1on 1s thdL tne person 'ho
s S

is to be re?eased from\custodv yh11e awa1t1nq tr1a1 has a.non-
. ﬁ\

S~ cr1m1na1 square1ohn" 1dent1ty (cf Iru1n, 1070 32- 34)

Unfbrtunate]y, the assumpt1ons Wn1ch 1eq1t1mate release

wh11e await1ng tr1a1 are simp1/ not ]ust1f1ed amonq those 1nformants o

~.

who d1scusse41nak1ng ded]s for bail. 'F Ry

;Pe]], with the’ cr1m1na1 let's face 1t Peop]e who are
stea11ng, when they:get out, if they' ré steqyiﬂ(]\/hen they
~ come in, they'rée going to steal when they getiout, vou
- know, to pay of f lawvers and to live. At least that's
) the way I've a]wa/s worked and peop]e that I've knovin:-
I ?ave worked. How many peop]e stop because theV‘ne charged7

wh11e the above 1s certa1n]y not representat1ve of all persons who

des1re baijl, 1t was representat1ve of most 1nformants who c1a1med

'; ‘that they had been 1n§b1ved 1n dea]s for ba11 3

"'5]J " . Other researchers~who haye stud1ed career cr1m4naisrhave

g
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reached the conc]us1on that ba11 genera]]y means a return to crime
with the proceedSvgo1ng to a 1awyer. Shover, {n h1s study of

burglary,. found that: L

- With few except1ohs, good burglars w111 comm1t
additional, crimes while out on bail. Indeed. there is
rea1]y 1ivtie alternative. As I have indicated, he- knows
that ‘the poor and the poorly defended are at a distinct
-disadvantage in the courtroom. -And since he want [sic]
to avoid confinement at nearlv any. cost, and commonly

ﬂue;“»gamhas .not.saved enough money to satisfy_his attorney, he _d“m:;e;eee.,

is Titerally forced to steal. Faced with his attorney's’

,., qﬁ request for, say %2, 000 he will aga1n take up. the crowbar

,_‘\

]
N
farl)

vadequate 1ega1 representat1on

(Shover,(]97P*l69)

-

One\of Jackson s informants c1a1med that - i : : -

- The 1awyers, they have got to put you on the streets, and
“they know that when they put you on thé streets, that you've ’
got to steal. How can I go out there and get a job for $60
'and pay ‘a 1awyer that kind of fee (Jackson, 1969: 139)7

' The aboverflts nicely w1th B]umberg s (1969:227) ohservation thdt.«
. . }

defence 1awyers cond1t1on thelr c11ents " .. to recognize'that

there is a.f1rm 1nterconnect1on tween fee payment and the zea1ous

exerc1se of profess1ona1 expert1se e ~Ba11 may. thus be

-,

v1ewed by career cr1m1nals as a necess1ty 1f one 1s to obtain.

4

;cﬂ‘ba11 may be encouraged by 1oca1 sentenc1ng

patterns When conturrent sentenc1ng s the nonn, an offender may .

Stea11ng wM*ﬁ

- feel that he has 11tt1e or noth1nq to 1ose bv engag1ng in theft

g

-~ . T : A

3The reader is cautioned that th1s findipg should best be
viewed as an artifact . of the research design. Most of those

- interviewéd were interviewed=ifi~a maximum security penwtent1any .

and, in _most cases, possessed a criminal se]f concept

42T'he 1deo1ogy of the con ho]dd thaﬂbto be repreéented by a .
Tegal a1d 1awyer is tantamount to-a p]ea of gu11ty . '

T

3

il ) @
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while out on bail. fn'reference to the class of'criminalsvthat‘we

have designated care@r cr1m1nals, a Judge ma1nta1ned that
% they want to do is get out on baﬂ so that they can
go ‘back to stea]1ng and pav their 1ega1 fees. They
-assume . that if. they get arrested, they'l1 get "three-
for-one": [that is, concurrent sentences] so they mioht™

" as We11 take the chance (f1e1d notes, January 15, 1972)

o In anfextreme case reported by Herman Goldstein (in Lafave,

~~1965:193- 94 footnote 92), an offender was _apprehended. in. _the act..

.of comm1tt1ng a burg]ary,_was 1nd1cted and re1eased on bail total-

1ng $7, 500 In the ccurse cf Tess than e10htgmmths, he was -

e

charged w1th nine add1t1ona] burg]aries which- occurred after he
-was first released on ba11 ; When he f1na]1y went to court he was
free oz $48,500 in ba1] He entered a gu11tv p]ea to the ten
gurg]:{y charges and was sentenced to from f1ve to 15 years: 1n the.

“penit t1ary on each count -- - the sentences to\run concurrent1y

~

0bv1ous]y, the initial 1nd1ctment and re]ease on bail did not
’ .
serve as a deterrent in. this' case, nor is 1t ]1ke1y that the_

concurrent sentences Wh1ch were g1ven w111 serve as a deterrent

aqa1nst the comm1sswon of criminal acts wh1]e on hail in the fu

z;
The police have an 1mp0rtant voice in the sett1nq of bajl.”

A prosecutor c]a1ms that, '”On bails the‘po11ce have the_most,1qf1uence

»

5It shou]d be notdd-that our data were collected: pr1or te

~ the passing of the Bail Reform Act. Prior to.the fime of ‘this :~ '~,§
" Act, the accused or his counsel had te arque. in favour of -bail =

be1ng grainted. Under 'the provisicns of the Bail Reform Act, the
‘accused will usually be released unless:the prosecutor ob;ects

-1t is plausible that this. situation Aktua11v increases the

" likelihood. that bail will be subjects io neqot1a31on w1th tne

g prosecutor and/or the p011ce See aalhany, 107 :

-

@

P



L . | 185

D . . . ' o
. . . .

because they advise you‘aboht a guy's past" (Groeman, 1969:53).
¢

- S1nce bail is desired by most accused therpol1ce are thus in

a pos1t1on to negot1ate with an accusedzfor bail in exchange for

. whatever might be des1red by them. Such a pract1ce is alluded to

by Lafave'(1965°192) who claims that‘ "Freedom pending tria] mayf'

~be used as a reward for cooperat1ng W1th the. pol1ce . . Or.as.

§.an 1nducem!ht to cooperat1on7——»1t is-mot- surpr1s1ng, theréfore,-Mfm—;~m~nw9

* that the bas1c patterns&af negotiating for ba11 with the po]1ce

| follow_the sage genera] patterns of negif‘at+nq.fqr a specific
ieqfehcecor‘charge with thevpoTice.v e :

¢ Dealind for Bail T

e JL‘ - - . 4",' . ..

= <], . Kickbacks ﬁor bail: K1chacks for t1me and charges

N
P

f
.*‘

as d1scussed 1n Chapter Three serve as a mode] for deaTs for ba1T

’

that znvolve a kickback.® There is an 1mportaﬁ@ except1on to this

genera] nwdel hawever. che a dea] for baﬂ dpe; not necessam%‘

. . ~

‘<‘
o

L

meah that an accused will enter afgu11tv plea when he&qoes—to o

‘SQ&F

F]

court he must be carefu] that what he k1cPs bacL cannot be used: ;'v
to ass1st the prosecut1on in tha1n1nq h1s conv1ct1on shou]d he .
go to court and plead not quilty. One 1nformant who»was charged

. wigg-anned robbery refused te agree to a deal for bai] for precise1y
o L . | . o
th1s reason. -

_DID YOU EVER DEAL FOR BAIL? IR i _t;h‘
No, I've never.dea]t for 'bail. I was offeredia deal on a

" charge of armed robbery They said that maybe. they.'d see .

" theiriway clear to having hail set if they had the two'
pistols. L didn't feo] 1like giving them no‘furthex -
ev1dence to «€onvict me.: «(no. 23) : ‘ W
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°

.‘In anothefvéase, an informantfs Eickbéék’dia not resd]i
-in a cbnvicfiogt However, in retrospect,vthe informant believed -
thét the kickﬁégk-wés_such fhat‘ip did strengthén‘the authorities'i ,
“perceptign that’he was an exce]]ent~§ahdiqpte for"hqbitualicrimiﬁa]._
!proceedings. (He was 1atef'fouhd'to‘5e'agl%abitual crihfna][ﬁ
DID ¥0U DEAL FOR THESE BAILS? ey

I did. To get my first'bail set, I had.fo'kickbatk the

~keys- to—the-courthouse: —Now they =--naturally they doR't- B

- know how- we acquired the'exhibits. A1l they know is they
want to.go to trial and they can't find the fucking exhibits.
And this never happened, I'm told, in-the history of th;;
particular courthouse. S - -

So, they fired the chief clerk’ and they had a serious:
investigation of the staff, “Now, naturally, they've always .
got their fingers in various pies. For example,; houses
that ao- up. for share of sale, and so_on -~ they were getting

. .a piece of that action. And thev had acquired much more

~money than their salaries would permit. You see, by this

* time the Attarney General‘s Department has’inyo]ved‘the
RCHP "and the city police and they started uncovering a lot

- of bad shit. A1T around, thev just rdised so. much heli
~..around the courthouse that it just naturally disturbed
DR eveﬁybbﬂ&;y.ObVious]y we must've [stolenthe exhibits] or .
' " there -was collusion within. ‘They couldn't come up with
any particular relationship with the court staff-or our-

-selves. Sindg I do have awcertain aura connected: with me

“with keys anli¥so on, they felt.obviously this must be it. .
. S0, again, good 61d - "° . "husted me on a couple of, '

~ phoney beefs.  *One ofaﬁhemkwas-some crap like assaulting
a policeman or something and®no bail and demanded the keys..
‘Well, naturally, I'm going to give them the kevs or make '
them the keys. It doesn't much matter, you know, 'cause we
haven't got bail and®we can't manoeuver. . - R :

S I went out to" v _ [the remand unit]. I -refused
=2 to do anything untiT T had a talk with Tom, naturally. Tom .
_.and I discussed it and dgcided "ftck it". Uhat's the keys
-~ they're nothings., you™knOve réally. . . "
. S0 on my next Qem§hd;vl-weht_back and' said ves, I'd
cough up the keys. “They releasedime orf quite low bail. .
-~ And I Teft them, as a matter of fact, unddlr -a pay telephone
" in the % lHotel ~- phored my good frignd the: .
[police officer], the creep, “and they got the keys.
... I.think it 4was just.a caseof; uh -~ -when:you're in ‘the
bex, ‘what gan you-do? It's not-the .course of wisdom to
“admit you can make master Keys-but, then:again, rotting in
" -jail and haying them,dg bad things to you is bad .too.. - -

B

(no. 24) "% S e CoL ;‘
S - L e
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This same 1nformant c]a1ms that he was once an unw11]1ng
part1c1pant 1n a kickback for bail. Another offeﬁder took the

’11berty of’ offer1ng a k1ckback to the po]wce wh1ch cons1sted of

,

o 'some of the 1nforman¢ s property in exchangé‘;om ba1]

He was arrested abdut that time. He. happened to acc1den-

talty know that I had a cheque writer, several ounces of

‘grease, and a bunch of othér assorted crap, and he told

them that he had the stuff. Unfortunate]y, what really

made me mad, as I told you, is that I detested the creep
" .. =-%"GiV® me the shit or I gotta go to jail, deary.". Well,
-~ I.drove him-out:to the country . and gave him a]]ythe crap
. and he gave it back to: them (nd 524) .

; .
Other dea]s 1nvo]v1nq a k1ckback for ba11 vere much more ._.“

“

. "“b.‘

stra1ghtforward 'Ii 1_ . S ) '.n "vl' "

“Most of the deals. that I was 1nvo]ved in"was due to bai\.,
See, T a]uay§ p]ead not - a8 T K Just,qo for bail F-;

. usually: JuSt give them so. ms to get-a tower bail.

: (no ]3) : L

e T T
. L) . B .-vl’.""'

L - Well, g1v1ng the qoods back you know, to get baT]
- ,reduced In 1965 this happened ift . -In 1970
‘ T in - my bail was reduced frow 35, 00 cash to -
.$1, 000 surety --.signature surety. I ]ust about beat: the
”beef too. .They got the goodies back and I °Could have i
. bedt the beef but I ended up qett1nq 1nv01ved in th1s,;%’ - .
. you. lnow (no 26) - o ) L AT

. but heégore or_less. put_meaJn Aa- pos1tJon_tha€, -YOu- knOW~~A—g_}w~4ww

v Y~ ° - R °
. . LI A N . .' N v
: ) . N

-v.f. ..'..-. 2. & »
* ‘i (“r .

WHAT ABOUT DEALS FOR BAIL? . - S B

_ Oh, they re easy to make. Just k1ckbacks I kicked baék",,,:
~two old Smith and Wesson pistols in - ___to get bail
set on armed robbery. (no. 5) - = o

a o = . - s . LR .

heavy charge, they re not go1nq ‘to sav a thousand

&4 Yey' 11 say, maybe, tWo sureties o 2500-which is o
. veT o oasy, We]], you can, still get out-on pa11 If the
”,,a“Set?the bail at. two sureties of five. grand, . you

L can't get wo_houses, but you can get oné for ten.. They
-7 “know this -- they. know this before they even p1ck you up. .
’ © S0 you JUSt gotj‘o taJP to them -= conV1nce them you ve’ gotf*




T « Lo
' o - a case of dynamite, a. cave of b1ast1ng caps,’ and get it
7 - dropped: to" one suret& They don't tose nothing; just - o
¢ ‘ ~ one’surety., They probahly;st111 got you on-the beef T
© . anyways.! So, you ﬁo to coyrt the next weelk and they _
knock it down to wne surety of ten grand (no 3)

vDeals for: bai] 1nvolvﬁng a P1ckback, then, are qu1te s1m11ar [

A; to k1ckbacks for time and charges in that thev mav be re]ated to

e,

the rea11zat1on of cr1me prevent1on goa1s throuqh theqﬁontro] of '

—mater1e] wh1ch may—be uﬁéd Q%—the comm1531on o$~other eriminal- acts~——*A~4—7-

¢

However, a. k1ckback for ba11 need not imply that a qu11ty plea T,

will be forthcom1nq or that any conceS$1on ww]] be made tn respect;

to time ar charges ‘ ‘ ] : S eﬁ"‘"v_«

o 41

2. Informat1on for bail: As we saw 1n Chapter Four,

a.

offenders d1d not perc1eve dea]s for. 1nfonnat1qn as " be1ng advan—
tageous Th1s is espec1a11y true,when what is ga1ned in eXChange ’
for 1nformat1on 1s on]v ba11° Inhsuch a s1tuat10n, 1t is p&ohab]e
that the 1nformer w111 end up belng(1ncarcerated ( since the dea#ﬁgﬁ.j
does not. 1nvo1ve the conswderatxop of elther tentence or charqes)

: Shou1d he c;iﬁg pr1son and shou]d he beébme known as an 1nfonher as

a resu1t of such a- deal, h1s per1od of- 1ncakt£rat1on woutld be “fu,: s

T

no surpr;se thatff.fg,ﬂ

pred1ctab1y;unp1easant. It. shou]d thus cohg A
¥ deals which'invo]ve 5611 in exchange for in

vmation weré.not P
A _ﬁ N . ¥ . o L “J“

perce1ved by our 1nformants as. beqng common

0n1y two 1nformant§ c1a1med that the had been offered bail

‘1n an ampunt that they could meet in exchange for 1nformat1on ‘;One,

v > v
1nfonnant s1mp1y-’refused to even'dwscuss the offer -When asked o ':'Jf i
..: why he refused he stated “WelT, 1t s not my way W (no 13) i{uatst’}f:f B

.

Another 1nformant descr1bed a case wh1ch was a decept1ve

..
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A o Q. " o
w.b N I_'h "fah reachmg cons.equenge,s" to wh'lch. the 1nf0rmant i

¥

-

ﬁ P | there's &n-armed. &obbery. charge. ;So the¥ kept me over-‘-‘

k ’ reachmg consequences of th}% ¥ the tnne R (no 9)

a "' )

dea] for 1nfomat1on m Qxchanqe for reasdhabke baﬂ ' The mfor'mant v

who was 1nvo1ved in the dmg scene had bEen atrrested f‘or hurg}ar*

‘.
' ..‘
. . 1.,
e . > -

1] 'y ' M

T umg a drug store
»"-» > s n v
- ¢They f1rst t\ged tamqﬁe 3 deé] w1th my o]d 1ady *cause
2 .she was. pmched therg too. g—dmn t, go on it so. they
Game ta Now, it started dht they wanted the doctor's -
ba,g back ut “then. we-went into d1fferent ‘tﬁmgs«. .They i
winted bodaes ¥ didh't »gwe ‘them any, hat-l gave the.-
C pr‘éssmn that they woﬁ_ld get some. My Qaall l1ad been '
v, refuseﬂ. twice. During the conversa"tmn I gave “the . .- <
nnp?‘esswg that 18" they would get bail foe me,~thev SR

» ot three weeks 1ater. Mo
“““ N .
_ HHO UAS‘%NMOLVED m THE DEAL7 T -;,; K

. e @
e Oﬁﬂy(@;men Took me in f?*ont of" t\e same Judqe as "*- v‘

g it A befor my bail wds. reheard I hg#l & Jawyer there and
they hdd a 1awyer theres * It‘wasn t a requ]ar prosegutor v
It was -a.Jawygr paid by the:RCMP. My bail was'set for .,

- to.the mag1str‘ate and the’ guy qot up and sa]d “'Yeah, I --»

STt s got it," signed the papers.,, and T was, free [ left the
c1tv because T knoww}/hat s coming, 17 m runmng a,round

’ .. and I come' back. and- they grab me, - They say, -

mght, and 11 this, and they let me: gp in the worning,, . o
Thie is al ’horsemen too. - How, I didn't, realize: the' far-g

refers are m resgect to the' fqﬂowmg- Hhﬂe out on baﬂ ’ L

‘1 supposed]y to act as an 1nfonnqr, he was arrested and charged mth :

.ow

add1t1ona] offences Just prior to qomg tftmcﬂ he made " a’ dea]
: \' - (_
to p]ead guﬂty to aH the offences mth wh1ch he Was chamed m

LN

g exchang‘e for a fwe year sentence to~run cmcurrent mth a four-

* . 3 - --n._

’
i year sentence whwch he was a1ready servmg Ins:tead he was gWen
S e ¢ R N . L
> a fWe-Lar consecutwe sentence ' It was the 1nforrﬂant s behef

‘_ [y

that“ he was mtentmnaﬂy double cmssed and that ‘tms was a d1rect

1.',

resu1t of h1s ha'ng doub]e cmssed the pohce when hc Jmphed
4 . Lo

o " $%,0008 There was no hassile-over bail. 'F just wenwt in g *

wu]gi dt«u'p w1th a few: bod1es Ihev took ‘me tor RN

T ‘?\
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3"’ thavt, he w uld act as a,An mformer 1n retur‘n for‘ baﬂ e e
| .v*- G1ven the foregomg &dl scussion and -our finding thé't only ,
1 Lt 1nfo‘pnants menppngdea%s 1nthunq lnitc;rmat109 in exchange ‘
F» -QE'Z tfﬁbaﬂq ‘e may conclude that*.baﬁfft“;wewed ¥k §19n1'f_5C\%1t. .
ﬁ : concesswn when equated wi t!;r thea Qmée: Q’ ::“ ‘ actmq as an-
e 1n orrnér .. c{% 'f 19;}“ o
" E 3'.» Ba‘ﬂ and ef’hemn_‘y”: Theqa' ' . ,”
| . toncessvon in exchange for a p]ea of. g,uﬂty GEY - {..“
: M]‘org:amﬂ y con‘t;ath tAt—(ary In a;;l—t_] on to- s1mp'l,y~gettan~g|p;t—of~%+_
”-A"-"f"" Jav—i, aﬁ 1mpor‘tan-t motwat'lon for gettlpg Qaﬂ g ‘hatﬂ.gt" bemg \ﬁ s ;
| better ab]e to successfuﬂy f1gh€ th(levcharges* Td make a @ea] _. '-

"'by one p]eads guﬂty at a 1ater date m exchange forr iaﬁk» - ‘£
: .

Y

f COurse e]mmate thvs,' poss1b1htv Th1s v1ew assumes, Y

" ‘ ...‘.. b4 D .
»" % however )\ th ood faith e%s;s on the part of the part1c1pants in o
i« S
. ° ",tﬁe nego,t_lfatjo ,,progess If the element' o’r‘ good fa1th s absent, f?
2..'*-‘~ % A . LUt % sl R
; 2oevih s i
' o a deaﬂ for baﬂ“m exohanqe 1{# a gu1Tty p]ea may-» be,nn,de H

. In tha~t o’nly one ﬁforlﬁan't*ﬁ;gcmb&d a, dea'l }fo‘;‘ baﬂ 1n

Iy

t_'?‘ ' exchange for a ﬁﬂtﬁr p]ea,an add1ton tQ contr*\dmtory 1og1c‘5 L
, ,‘..: Y e —~

u e

. mherent in sulcb a dea], \mﬂep tvthat tctnegot1ate~ on stich A "

ba51s 15“a rane phenomgnon l' - P e
- o P— ».'..la : y “’« Lo

. WeH, 1f you re caught for sbmethmg an’d you ‘ve got- not_ -
e o r W mm‘ley and'yoii can't’ get a lawver, a gopd 1av.f/er, and. the | - ‘
: L pmsecutor comes- to you*and says,"L1sten,, you ve qot no .
" choice; " yoiy're up against the Jawy! ’y‘ou tan sit inm ‘that
~ 3 Citys bucket they- got -there. and rot for six mont?\s or else -
" you_can ‘hgpe: this, quv is n{akmg an. honest deals ‘got,
Lo ©, bail ‘once. The prosecutor said, "Are JOu .gmng 0 p]ead o
A quilty? If vou‘T‘e going. to’ p]ead uitty, 111 ‘get bail .
.t v oset for you." I cowld have hecen- lknanded in g¢ustody’ for.
o L2 Yo three months.  Td gef bail, I had. to nronnse to plead..
: - Cso.oguiltys . Soo Ivsaid,: "Sure 0. _,But I don t have to p'lread

: ! : . s 4 2
R LIS

Y

au‘,
! .
o %
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A But he T Y-

quﬂty. ¥ can do the same thing he »ﬁdoﬁn
u

S gave'nt bail; cause“I‘,promwed to p]ead g 1Tt)" “Never A
SRR dig’ p]ead guﬂty thwqh o .
| o If.'th1s aocount is to be: beT1eved then somethmg of a ,_'. N
paradox ex1sts,, If the. pe?son%dmts h1s guﬂt he # re]eased ,w

.

h-'l i from cusl;odv, af he p]eads not guﬂty, he s kept in custody

-

.", Th1s parad'bx, coupled vnth the des1re of,baﬂ seek;ng offagders to ':g_‘ r

| f1ght thé charges, exp]ams yhy dea]s for baﬂ ip, the namevcH’r w
CTe s iy : . . ‘
LY el «j'cf 'cy are- unhke]y to be made Such dea‘ls maf.‘__‘dﬁﬁcuit' for -
ﬁ. both offenders ang offﬁcw]s to ratmnah,ze ‘ / " , Ik
S ‘ A m&r‘e 1og1caﬂy conmstent approach to‘{‘t.he *e of baﬂ
@y LY ‘f
b' to" encourage e{;((;nency in* the ad’mmstratvon of \]quH‘o&d]e:};{\‘ :

the dema] of bail: 1n the hépe' Eperca‘)ng‘h defenqant to plead*r‘h ’Q“’

- . . ';f oow e 3 N 1

. » ﬁ
guﬂty ragﬁer vthan graqting ﬁaﬂ 1r3 Qg nqe’ﬁér ,a. guﬂty -p]e‘a.w

' Th1s approach wﬂl be exammed in- Chap‘ter Seven 4‘? - .’fj_v. "

Coo T L T ey % ”@' - el g
B ) ,Summa"rx' ST O T e
' " ' . T e o o LT . '.' ’ _'.‘,:_% e e
L redte Tl T T e TR Y :
P v b ';.’ . M a Y o
o Re1ease on: b%ﬂ occurs, Jn Targe measure ..as a. resuu‘of ’

& " 3 v I’; 4

o e v 4
e -the exerc1se o«f d1scretJo11 on the - p%ht of boa he pohd‘e ~anq tlke

. U'iw« A
prosecutor }Because re]ease on. baﬂ i 4 df
v .

. because re]ease is., des1red hy bffendex;., 1t may - be subje& to the v
. o, 4

- “

tmnary act and= - 2.

négot1at1on prﬁce-ss ‘ Negot1at10ns for baﬂ are s1mﬂar to e

negotmtaons for sentence and charqes -' '_ o -_“' .

T - Offend'ers who attempt to maPe a d'ea"] fot baﬂ—generaﬂy dP
I R ~
' g\? oe_t of a des1re to be ‘ln a better .posﬂ'wrf‘ to f1ght thew’ oharqes

ThlS means that de&s m wh1ch the offender avrees to p]ead guﬂty

1, .
. ﬁg‘.

at a 1ater date m excHange for ba‘ﬂ are unhk,e1y to occur A dea]
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R, I T ) &l , o o
A : & - . . , B
in wmch an mdﬂv$ua1‘acts as an 1nformer 1n return for bemg

L 0
- Lot . B ' o
iﬁgraﬁt@ﬁ" haﬂ Is’ialso unli 1y to occur Baﬂ 1; s1mp1y an '
- 3
o 1n’s1gmf1cant conce‘ss16n re]atv‘e to the perceived costs. of ' .' \

o‘\

actulg as an mformer. Th1s leaves the klﬁack as the focus of
most dea]s for baﬂ The k1ckback mav help off1c1als to further v

the1r attamment of cmme preventwn goa'ls wb,ﬂe prov1d1ng the '
' i

AU offe.’nder w1th a re1at1ve1y 1nexp‘ensﬂve mean,s;of ohtammg bail. - .
.. S T . Lot
EXCemens toA th1s»occm= whan the off‘ender §s s0 unthmkmq as to

I - ___7‘_._

r—airs
: J o

._ pr'owde the author1t1es w1th ev1depce whﬁc#strenqthens thew g:g?e o ,

Fre— X
> e

v ‘5‘11'_’_ ]

» 4
\fow-a convactmn as a resuft of what 1s kncked back 1n retuf'n for v

\

"baﬂ or. when th,e offend‘?ér‘ makes a depl ‘0r .@11 50. that he \-nﬂ =
" be 3b1e’ to contmue ms cﬁmma] act1v1t1es gvhﬂe auan;tng tr1a1“ A 3
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INDUCEWMS TO PLEKD GU'ILTY
L FRONTIEP JUSTICE PEVISITED R

. P v T Ea » L
IR The pohce are ronstantly )] ]ved nn neqot1at1ons
22 of this— \ »-—They~1‘r bust--two- peop]e for. boostmq. . _U—
. “SQuite oftan. there\ (% woman involved. a]fong tie way. C e
, yf, Women are fah-/ays ter boosters than men 'but, you, ST T
R know, there's usuaHy a pair involved. YPlead guﬂty ‘
@ ~ and TiT1 irelease your wife." « Dope fiepds arcdalways-
L , camght up in b1nds Tike this. They charge you:under -
Rt 70 S posBessmn and lé uguciny scomes  down b "Plead guilty T
SER andiye "11 re]e _y&gnt i'lady. Ev ry sort of thing 7 g’
a 2 e '11ke this --- .v.- ,ﬁﬁgﬁe gav' «in and day out. In.; g
LS KAt they: run a stoRERAhein, levers |are fear.and. wh( N

tools that. they ve qot‘are <harges . ang bail. b * *
k. ¢

//And, thiscrap is sq cairton -and ardingpyy I thin¥ °'E‘he
o ‘prisoners. themsewes just rake 1t.for,;grant.ad that: g t
. Y this'is the way life'ig, I don t‘lénow ‘##wethe general- 7 o W
pubhc or crhmnoloq 5,3: understan tha courts- to: work, T
%%, but theyv donot’ \/ork% theyv heheve'thev d an.dﬁtha’t_'s o
o7 a certainty. . . P.don't think. téey re dware of how
_ -insidious th'lS is when they qu1te cheerfully*charge v -

7“9'1‘-”. ‘ _ -:'f'" peop]e with cmmes that. are, far in excess o/f' what- the” %
g * - crime -calls for. - They scem to, fail [to recogm.Ze that = Q%
e ' they!'re destroying the very system hev c1a1m to un.g]d."
L L) . -0 r r ',. e Lo :
o T L R _l\nonymogs. . " g’ S
. R -' __‘_l, * . A' '. w, . - - :7‘ :-. ¢ - .
e ‘.'.‘-' SR ST O _ SRR Y
T R S R SR IR
A. Introdu'ction e N e e T L
z ; ) ¥ T ) @ S . L
Ls o L "~~'v . : . A . ,
In pre\uous chapters Vg have v1ewed negotlated Just1ce“as g
gsa tnahsacuon m«whwch— both offenders and of'ficuﬂs have L
' L ‘ - ‘ . e _‘\‘ 4 Y -.v. H%*' A ‘t ‘ ,I‘;r: ) . :
. es of@ovler WHen both part1e _;.posséss pqwer nd are"a\Me‘f"toh‘ 5"'

s




T 7!

P——

~

© . .that both the,‘needs of the systenuand the de51res of offenders are
at ]east part1aHy°met In such a” tuat1on, the offender may |

]cg1t1mate]y spedk of havmq made a "dégﬂ “or gotten ‘a "bargam"

$ 'However, this need not a]ways be the éase S %

L
4

]

When gross poier . d1spar1t§es ex1st -the mode] of a né t1at1on
process 1nv91v1nq rec1Broc1ty is: 1nappropr1ate Exchange becomes B
‘ »rep]aced by ooerc&,an (cf‘ Gouldner,. 1960 164) Hhen a power -

|,.

R 1mba1ance ex1sts, 1t is poss1b1e that a defendant may ‘be coerced o

"“::'nto [ﬂeaqu ”(Iuﬂty S.uch a. s1tuat‘1on iss the ba s 'for the :._;:% k.2

observatwn mﬁde hy the Pre51dent s Comm1ss1on on @w Enforcement .

#- 4

g ;.9‘- .,
a‘lld /\rhmmstrat]on of* J‘us‘flce (196]8 }*0 th%,‘"Ther&s a]ways;‘the "” -

‘ Ay

danger that a defen‘dap’t W‘h% wou]d'Be found not quﬂtv 1f¢ he. ms"s"ced

" on. h1s r1ght to r1a1 vnH ‘he nd ed to p]ead q 11ty e '_"'i",
e ginde Wit g

. 3 ,{p thjS thapt'er we sha’]} e&?am’ﬁne ,offenders rpe?‘ea-p, :
E the tactms used by.hff1c1a1s to 1hduce them to p]ead qu;ux@xtb an @

"‘.’_ - o .dr KRR 25
i offence \@hen they are w1thout the power to negot1ate effect]ve1y and
# 500 )
’ {”‘lﬁfhht othermse be’ mchned to take the1r chances on- the outcome of '

N - d tr1a1 ) . . o RN '_ : ‘f\," | B - ” " , D

B. - Chivalry ™= 0T o e

. -~ -
Persona] advant‘a e~ be v1ewed as’ the pr1mary mot1vat1on

behmd the%v' 1ons of vthose offenders who reported bemg partf’hpants "».‘

T a \
~“1n,@is 1nvo]v1ng krckb'acks; 1nfom1at1on,.eff1c1ency, ar baﬂ In

o our exammahorr of sucb. negotmtéons, we;.haveqnecessarﬂy dused 4. =

J-/’

k upon the 'a1 S role as A crrm1na1 b Ltawfon{f’d be h@écuraté

.; to ass,ume, however, t t th1~s 15 the on1y ro]e thgt the 1nd1v1dua'f T

o

5 3 X S © -t

B
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p]ays or tha“t 1t is even necessarﬂy h1s pmmary ro]e An o"ﬁfender

may a]so be an emp1oyee soouse, parent 1over, and so forth If
3

~ this were not: the case, a ma]or focds in the research on the process

e T K

""""

(and‘ypvoblléw%of pr‘lsomzahon ,\you1d ,pob be that o’r’ ro]e dvspossessmn

(_s,& fpr examp]e,‘]emmem 195§ 298 301f g G1a11ombarcio, 1966b 92- .

Sl v ) RN Dot w S
' ]0%‘« and Sykes, 1969:62- 83) R I 3 LV L

. Coe ki % c 2 i
1 ’ . i “ i g . ' ‘ -

\,‘, ,a*x B1zarre dev1ants are extremely, rare; / the C}lances a}%‘g .'3 -

qreat ‘that the vast ma1or1ty persans .jdentified" asi

N } criminals. ig a given
S most of the time in
e - popu]atmn (Turk, 19,

St reSpects from the. rest of that'+

e g { L :
: #’ ﬂ wesaccept the no’téion that in many, 1f ﬁothiz?n‘ost, respects, .‘.,.',‘ A

"‘ offen‘ders ar% s1m1]ar‘ 3’»0 non= dffend(zrs, th_v. "t s‘hout'a corn_e‘as;i *‘/
o n“uhpmse that an ogfend " . ‘M‘%ﬁor makmg‘ a oeal need q.

not‘ be restmcted to a"‘ ) advarf'taqe 1@espe&c€t'co ’gf?

R &-status as a crunma].'-f | RS - 'H _“"""."‘T";ht

.,." = ..If cherchez 1a fémm’e i a gu1de _to the ofﬁﬁiul uho-"fi

~ .

on detectmn, arretez 1a femme shou]d Qe the qmde for the ‘ofﬁctal”

who 1s tent on obta1mng a conv1ct1on as a result of a- plea ﬁ?

d'- co

quﬂty Seventeen igfor nts descmbe(}'m'a]s” w te they c"Ta1med
Brormg | WIRE

W
','-tha%hey weréuwldethat‘@femﬂee elther‘ wouw not he a’rrested or

R, 7

— If these cases are repyésen j:]'ve-ofrother cases -in'nghic'h' a female o

s /charge a mi]/e/,' Tt apppears that a p]ea of guﬂty on

‘.,

K a ne'ar certamty ) L}h?thef‘ shtich a camtu]'afmn on the par‘t o-f a

b

"Ehe p!‘t of the ma]e m/exchthe for the re]ea‘se o-f the fema]e 15’

ma]e offender comes - about so]e]y as a resu1t of some a'ltrmstm or

e . ' K "
e ch1va1rous motwe 1s open to questmn However, ve suspect that
’ : .- . . . . .

o ,, S

opulatialwill be 1nd1stmgu1sh&ble e

L . ,‘}? e

s 4
that” the charqes uou]d he drppfed Tf thev u%]d enter a p]'ea of guﬂty %

113, emphas,s-ﬁ;‘tn the: omg] naj }m JEER. S %
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TWO gener-]1zat1ons emeﬁgéd From those cases wh1ch 1hv01ved "_,‘
‘ . . h',ﬂ ,‘ ,—" .f
the actua] or threatened arrest and Charglng of a. fema]e 1).
\i &}/,
Exper1ende\\offend§rs v1ewed the pract1ce as ‘a consc1ous effort on.

L

A
- “/ v

" the pant of off1c1als to 1nduce-a ma1e—offender to p]ead gu1]t§ %? | ivgp‘

\r‘

exchanqe“for the re]ease of theaigmale ~”2)“_A1] 1nfonnants Qg%gﬁr‘e"CEd

§ or oéienw1se) who were 1nv01ved 1n such cases demonstrated by thewh 1i -

|

;;:" act1ons that 1f they perce1ved that there were enough ev1dence to

~ia '7"'".

e resu]t 1n the probab]e conv1ct1on of the fema]e, a gu11ty p1ea was ;///

O

‘ wh1ch was emp]oyed By of‘f‘nma]s whenever‘ p@smleﬁ, )

.: '\; I
B “ L1ke ‘one th1ng they do wherever they think they can get
xﬁ.:‘,.:w away with it is to charge your old lady. They know .

they've got you by the balls then and. they know- you"#*
cop out to about anything if it means cutt1ng your G1d% .
13dy” ]dgw It really works well when, there' 5 bnds‘-’
1nvo]ved " (no 72) S ot A

v ¢ e « . .o_ocan-u‘n
. L 2. t

B o Itfs Just a norma1 procedure -= arrest yout o1d 1adyJ .
‘ . or-sister on‘whakever and then use it to pressure: you§ T
‘1nto p]ead1ng gum]ty to qet them off ) 73) S o

When asked whether he thouqht there was a tendency on the

part of the po]ace ta:301nt]y eharge a fema]e wheneve? poss1b1e, an I
E 1nfonnant rep11ed , .Q'~~ 2 'Q'.§-” '7_ C Ef. Lo s
) ’ ‘ t._- - — ’ L . : ) , .. .’ ' ’ . " < ‘ "
' Oh, 1t s 1nev1tab1e - Yeah, right, if there's any way they L
.- can do- it,. Part1cu]ar1y with drug. charges this eems. to be . _(”‘
‘as’ it were..

o PR ,a]most a‘certa1nt/ Or with ‘innocent victims/
: ' iTake ! for examp]e [a fbrmer partn,, of the wnfonnant]

.
..

=33”. -'7 SR
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He had a sten gungburied -- Tike first there was an
“alley, and then a hedge, and then there was a kind of, an
. open field, and he had it in behind -- somewhere in that
. -open field. Like it was in his sister's house's area, ’
_let's adnit it. But first thing you know, he's charged
with possession of it, his sister'skcharged,_and'tHey'Véa' .
-~ . . Tgot her children thrown in some home, .an¢, oh, Jesus, the
. ,// 'thing was unieal. 7. was just stdbborn enough:

/" and got riad enough That he wouldn't plead guilty to it.” - . 'g

.- .. But I think all kinds of people would have turned around’
o - and said, "Oh, yes, it's my gun. -.Let my poor sister and ' ..
her children-go."- But in this case they didn't have = L
- ehough evidence for a convictiopn and _ Lo knew itie T
: @ * (no. 24) T A [ o
v . ‘ T : ! . )

R "‘Th‘e_' 'p'r%‘C’ti'c_e"‘pf-* a'rre'sti-ng an d-~~j0i~n:t1:y-' charging-a- female-is,-to. .. L - ~~'~-_-~---' -

% - i experiented of“;férgde'}"s,' little mow@t‘hap a fact of 1ife, .~ l
. ,‘ -h . . i .’ , . . _‘..v)%‘.“: '. ] . . - . A . ‘ - - ,_'._> ] ! .
- lef’hen an offender agreas t? enter a plea.of guilty to
',i. ;’ ‘ ' :’”.l" .“,‘-"” . "~ " ~' . v,l a . t- ! . - . ~ ' ’ ’ 'h %
X obtain the'.‘.relelaé'g{;pf a“%female,»;.the',negotia_t_io,n Ais quite stf“a_]’-ght-}'

. \

- o YL @ o Yk e . ' o
'””";f‘.'..'.v,_ ﬂ,fomar‘,d, R L % "3;# . R I
Mew o, s Coe @ ) é S e ‘i @_y S .

5 :;'*Ih-;()‘c'tfober‘,‘,@'1970,;rmv_ w’fe.{and-l were charged with possession.
Ay . of narcotics. . Jus ‘betare, the preliminary, the RCAP made
i" ‘the suggestion that’ if. .- plteaded guilty, they-would drop.
“the ‘charges. against my wife... Jswent through with the. deal” “
s to get ay wife offs The negptiakion took about ten R

. SR

' -7 - ‘minutes and the outcome was asvt-anticipated -- they dropped .

*. . the «charge ‘againstiny wife.. (ng. 106)

I v
' . Mot mﬂchfto describe. 1 copped a quilty plea and they |
.~ gave me seven yecars, cut my oldilady loose, and gave the- .
Coguy I was:with a $500 fine.  © o S gl
. - o : ",_ ) . ;/& . . } : 3 “ L) "" B .
o WHE{“YOU 3‘/\‘Y TTHEY". . . o 2 Y s o
E ,Q - . The bq‘]ﬂ’s and tH‘e&.pr_jése.ciutor and my, er. ) N
- . L. . L . B R : : B 2 . " ‘
' . ANDNTHAT WAS THE-BASTS FOR(BHE DEAL, CI_E}J.NG, OUR OLD. LADY .
T U L0DSE? e - ST R
w // o y Ae . "' ) s w . . . . , : - _" '" {._,
e TheENAS AL T T
S et 0" DIDTHEY PROMISE, YOU A CERTAIN AMOUNT OF TIME? © - ot !
R , ‘ T : T v . A e -
Coh t R T
/x,-,’ : No.  That was up to the judge, that part.. It-was just that . .
R - that.was the .only way they .w'ouﬂi drog the charges against = -
T e S T e = A :
o . . A N . . ‘\;-_, &~ .,'_ "v. L
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« her, - Also, they wouldn't “haue
me. - They would've probab e
anyway (no. "89) L

A | o
, TR T

R 8 ~we1; Bis timé%here I:Lust 3€tered x p]ea and the}ﬁﬂ
. dropped-the cha%de»On my old I had to -plead qu11ty
assault wltb-a dedJ1/ igépon and: attempted murder.

HE CHARGE A"AINST YOUR ﬂLD LADY.. VAS ? Lo
' A ’ _- MRS

o WHAT HAS THE. CHARGE ACAINST HER? ’ '
. . Attempted murder And they offered me six months to a zear ;;;_~Au"
e = —dropped-+from- attempted mirder to uound1nq w1th intent. I "
‘ ended up u1th three vears. (no. 3) S S

5 SR

b In 1965 I was- arrested with a woman in - on. 9
suspicion of “theft -over $50. . The 1nVQ<t1qatJng po]wce - :
agfeed to release.the woman - 1f I gave them’ a: statement of »

guilt. I gave thém .the statement and they released the e
woman. 'Jﬁrece1ved 18 months- nmmxhately after enteﬁlng a

pTea of quw]tv (no 00’) ; N er SR T,
, ‘ ™ e .

If an offendgr v1she§ QQ tha1n benef1tq beyond SYmpr 4,
R S .

0bta1n1ng the re1ease of a,fema]e co- defendant he may be d1sagpo1n(eﬂ’
Th1§ was the case w1th a nat1ve offender | '

[ was charqed with -armed rohbery, see, and the 1a\ver came S
Jn to see me in the prov1nc1a1 Jail there in - . - . SRR
Cefore 1 went up 1n the - courtroom there, “Vou Pnou, the : \l’!
lawyer says we ain't got no chance after all- EE} evidence

Coe . come ooew S&id ight as well plead quilty. nowhe said.. &y
_,(,,fgﬂ\ , He saigfhe talked to the‘prosecutor $0 the prosocutor came -, - o

- ©.oup toome qod-asked nk, ‘t81d me -~ there's this vounoer girl T
echarqed with me, see. -Said he™ drop the cha?ge% on*her

¥ providing T pléad, guilty.? §$gp o -way unless you .g#ve me - -

Y

~ o Jlessstime. He said he' d‘gqve #v/0- years and he'd-drop - - 7
Te Y the cHargd® on the qirl.. I Said, "0:K., I'11 plead. guilty. .

» . then." . They, }ust'shot ﬁ% out of there -- like I get five L "

- - years and 1 didp’t even Say a word. They Just shot meSout «

of there. "The. arosecutor and the ‘1awyer make de and -
".thqn they dgn‘t do- it. They dropped ﬂhat charge @m the )
,91°T but I got 'five years (no 82). | : L

(;yhen theﬁWmnan Who.is‘chargedj1s either'pregnaht_or;has a
e e ST R
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chﬂdrje_n;'an“offér involving the reTdase OWRPRE woman in exchange’
for a guilty plea fmmwan serves. as an extremely ‘powerfdl - AR "r*"
) R R Y 7- VA : . . .
“:bargaining lever, = ¥ Y o ‘ : : R £
. _ o SRR

WHAT PROMPTED/YOU'TOvPLEAD"GUILE}?
. ! . . . . - L T —
Well, I'171 tell you, I didn't réa.l]y know how much time’ R
[ was going to get, but 1i kgnthe old ady's never been- Doe M
in trouble before;.you know. She spent one night in the ‘ '

. 'city [cell] b} ckand sthey told me that they weren't o
S going’to give “he# bail, see.” If sheiwas a. hooker* or T

€ . Something ft wouldn't matter, but I seen her the next. .
AT day ina the courtroon and she:just i dn't feel 1ike dealing.. =~ "
-—'~~‘7'-14-»-'-"'--wWe1’1";—S‘he:vmb‘3fdﬂt"g‘e_tft7ﬁ_é'—aﬁyﬁé&s but, she was pregnant R
Lo and everythifg.else and they knew it, I didn't want her e
' * going:throuqh ‘the hassle through :a pregnamcy’ -- being . :
in jail and this and that, you know. - The social worker

would. be giving ‘her-a rough time and whatever.. That was- ..« ., o1,
" the 'mapn "thing,.my old lady. I fjgured I had the case .o, ey
, - “heat bat in the meantime they would" we' kept.her-in. jail. - I
03 (no. 7) e T e o A T R R
Rl SRR
K : Iﬁey‘said,' "If vou pTead quilty [to armed’ robbery] we'11 . RN
© 7 e. et her go."' That's it. If we would of went to trial, @ ST
SR owerwould -gf beat @t. - Buf, because of the kid.™. TR I
/ R S T fi,t‘v':‘;‘j_-'_. R e .
| CFEYOU DIRUT HANT, I@AK& A CHANCE? %"= - DR
.0 Yeah.v Tt's not%go much”the chance; but she was pregnant. - R
cx -, at the ‘time ‘and’ would have been held .in jail without bail -
o5 and they wouldtve taken. the kid. <“(no. 27) , SRS
owna® 1969, €arly spring, I Was*charged with ‘conspirdcy afgmriay,
. -, being arrested with my common law vMfe in" the car.. At TH .
) © timey I had a sawed-off shotgun in the cars and belt of . oo
ammunition. W .couldn*t-get ‘away Wecwere tak&n down to ., .. ’

W ov . Mhe statighwapg¥ charged withsconspjracy to*commit armed” ~ Y e
r%e - robheiry. ‘ﬁ,‘jw&-thgpo]ice told me they only wanted me but, 4. .
e - ., besides'my &ornfon law Xife, thdre was another weman that - ~
S L they wviere going to charg® and they had hen in custody.at”
S ot . the tine. There was also-*nother fellow. they were:Poking ...
. for. They clgimed, he was involved.in a couple .other armed ,
gt .S-,_r;ohber_.jes_;\v-/iv‘ﬂ-'me., k.‘I\hd'_therﬁe vias alsAo,,.a._’sergean;t.fro'm the -~ .
e trafficgdivision whoWias implicated in this . They toldme ~ .
' . % that the only one ‘they wWanted out of circulation was myself * .~

: - ;é-“

<L el that ifs3:pleaded guilty ta. these other two ‘armed robberies,” "
X0 Ttfagl they- lvere going ‘to drap-the conspiracy” charge against - . .
: y : ;

£

ai ey LT )

o - e AN

* everyone else. Now, ﬁ‘rs‘fg,“;;;;wgs going to pldy:the hard rock = -

R R



L .'L and wasn't go1ng ‘to make any dea]s w1th them but betWeen
[ the two women' they had seven ch11dren My common law .
wife was from Holland and we had two k1ds, two boys, and -
the other woman, she was older.  Her husband was in
o . prison dn - " - . He was doing 1ife out there.  And, -
LS e .it-was just that, you know -- the kids would have went’
° " .'to a welfare home. I was, raised in'a boys' home and 1 .
' just d1dn t feel Tike send1ng those kids to the same -
thing. I rea]]y didn't have much choice, $o I p]eaded 1 :
guilty. - S ‘ S

d-'in a chequé conspiracy and there wWRs a L
.;and she yas pregnant. [ty lawyer, who' o
chgol with the pros ecutor, said, “You .
N GuxSSand she'll be released." T t61d° her that™ .
" 1°didn't"\Mt her to have ‘her .child in-jail so I‘d-plead, - .
.. - said, "No, ['ve got no record;- 1'17T get*a RS '
snspendedl“entence. In 311 prdhability she woutd have. = -
» - However ‘gt the time, she was seven month9! pregnant and\.

they saﬁﬁ “He]], 'we can postpone this thing for another
"« month or.bwolt -- mean1ng tnat she would've had the k1d

;1n ]a11flxjno 20 o T

E

Tegm T

;hi'g ‘"&f- There was one~ tvpe Qf s1tuat1on where the techn1que Qf

L4

' v i. ? ' ﬁi’ .. p‘ ’ st
e w1nduc1ng an offender to ead gu11ty out of h1s a]truws¢1c mot1ves R
‘ hd > ;_', :r._'

d1d not funct1on as :ntended Th1§ occurred uhen a uoman was "v.'w_ ,
threatened with avrest but the 1nf0nnant d1d not be11eve that L :
» ¥ B : “ e
AL |
:,there was enough evwdence aga1nst hef to susta1n a charge, let - ‘
‘ ’ ? ‘ / . S ) g

a]oné%a conv1ct10n SRR C 'ﬂ_ SRR .fg '

P i

) -

; ,".4; 611 this cha\ge here that Tim on, I got 12 years for U O
A .‘k1dnapp1nq. That' s~5 real bummer, this one. The PCWP Tl
©- o and the’ c1ty po}ﬂce'uanted to wake deals with: mé. on- th1s* : _

. “auﬁ‘one ‘but coukin't see myse]%?nmkrnq no deal u1th them . i

. T 'éause T had oth1ng to -deal witH, actua1]y They. 234l ',(
CN et that if we didn't. plead guilty, they were qoing to charge. - -/
o ,\ thdee other three: chicks w1th harbour1nq crimimals. Sore. . o

- -'1\’ r po]1tely 1nfonned them: that ‘they couldn't charge: than,~

PR because there was ho- warrant for my . arrest at the time. S
,}';5;T ATES The peep]e weren 't avare that I vias wanted- so they couldn t Lo
f’E‘-nf]n.zf' charqe them w1th'that .(no. 76) SRR SR :.’
AN Rt L T T S MO

e

- Q Th1s is Jusm,pressure k1nd of deaT We were p1/ked up .
"7 on” acceunt of a saFecrack1ng job. Thev wg;saﬁearch1ng :
]

: n’( .the house and they asked my mother,'"Can we 100k in your _ft,; ey

T



.,,,ai

’ '.t'.;.k‘“ *
Dl .

. !“ . .
purse"“ They found seven one dollar bﬂls!’ sema] numbers %
-in sequence ---they came from the ]ob And”they -came
to'me and they said, I‘Cop out or ve're ge?ng to charge

- your mother." ‘You know like it was a hell of a]‘dec1s1on \a.

== 1 saidy "Go ahead." You khow; had they actually'gone -
ahead and charged mom, I wbuld hawve-been forced. to* take .

.. the beef, but I figured, "WeJ] ['ve got nothing to lose -

by buffghg." They dropped the charges and we ‘even qot S

he Wback (no 73)k B

.onc1us16h, 1t appears that chwa]ry has not d1ed, at

B

and have ‘hag a wi fe or g1r]fr1end ‘charqed a]onq vnth them ~In

1east among those whom have been charged w1th a. crmnna] offenc:e o
tem}e_"

'_"F fema]e 1n exchange fovt a p]ea of gu?ﬂfﬁ_f‘rom awna]e GO~ accusa_; Att,&

Sy

P

or not, an’ o,jfer made by off1c1a

k]

7\ pr-ob]em may éx1st m e

as’.‘i p0werfu1 1nducement tg p]ead w

that sucyan 1ndﬁcement to R]ead guﬂty may he so great that an R ‘.
1 he g Joos not rﬁ%et |

accused may p]ead guﬂtv to an foQnCé’ to ‘ ‘
:the 1dea1 of the

the 1ega%g%fremen;s ,pf gumt In adwht’_ _
; crlm*naT jm’%ce system d10tates that 1f there

'.ﬁ.

to su,stam a cOnv1ct1on of the fema]e co accused., a“convmtmn }:,’ ‘\ S

N : : oo fe

T : o" e
.‘*-

shou]d be@he end resu]t

) »

- ‘ F1na1 IV‘ ' the exT

N '
LI
%o the use of @fﬁmai}.staustms

~ .

g‘scommon (14 8; of our ?nformants

2 J ‘.

'; 1n the ana}yei'é of the d1spar‘1ty m ma]e and femaTe cmme rates as __

eﬂected in: ofﬁmal stat1st1cs : . ,
O - . ,:'-d, e Y 2 I,:"‘. ;

e R & . . . S H "

%‘to%p the ch’a’ges agamst the et

s sufﬁment ev1dence &

’is pa’tter*n of negotwatmn . “L. [
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~\C. The Hahitﬁalt‘Offeh‘der Lever]‘ S ST S

,'»:77: . . . . . . . 4
C e . ) . o Lo . . M et . . . e o
F %,

1. Introductwn ‘ The' mostg,potent of- aH barga1mhg ‘levers -
. .. * ‘1 1 ‘ ‘” R 4

for. those who come M its purv1ew is the threat of bemg qharged .
gl .

L s “an hab1tua] gkamnﬂ] Whﬂe we do- not suqqest that the 1egws- )

']atwe 1ntent was that the hab1tua1 cr1m1na1 1eg1s1at1on be used
\ 4 )
-.as a bargammg 1ever, we do sugge§t thdt 1tnsomet1mes serves ttvs 4

'parpose 1n meetmg .the somet1mes quest1dhab1e demands - of bureau !
" "' . . Uy . - c . t

o’ ‘ Lo
The potentcy of. Qhe tt@eat of be1ng charged as3a hg}ftdﬂ q

cr1m1na1 canr qu ‘a[‘)pr‘etaated on]v \«1th1n the cqnteﬁ of’ the o

crat1g‘éffbc16hf3f“”ﬁ“‘ B (A S !

1egls1at1on. 1tse1f It is for th1$'reas?>n that we shal begm S R
¢ . e
“our ana1ys1s of the use of th1s 1eq1q1at1on 1n the barqammq '

L8 £

"procéss mth a detaﬂed a"nalvs1s of th1s 1eglslat10n. ‘ » " ' L« D TR

; 2 Canada S Hab1tua] Offender Leg1s1at14nﬁ Sectmn 688 o@

E'Y o
the Canad1an Cr‘1m1na1 Code R S. C 1920, c. C 34 pr0v1des ~ P
“‘_ . ) . ., BVIER
.-’.' w0 ‘68& ( ) Where an af‘&]sed has been conv1ched A
o indictable offence the. court’ may,_upon apphcatmn,,]mpos PR
©, o a-sentente of prevegtwe detention.jn 1ieu of any othex
P M. sentence that might be: 1mposed for ‘the offencé of which °
e f he was cf)nvwct,ed Qr that was. nnposed for.Such. of"Fence, o) o, N
. g intaddition to any sentermce. that’was unposed for-such offence’
if the sentence has @(pwed, 1f SRR = “‘-:: -@ o

. M’_' (a ) the gccused RER found to’ be an hab1tua1 a‘?‘mﬁna]., Sl
R S B &nd T _~"'.-.x,. ,‘Q:;‘.‘,',;N ] Lol s

u . S 5 A '» L Vo . G VS""' i

(h) the Qburtﬂs of the‘ommon tha Because the b e
accused 1$-an’ habitual chmma] ﬁt‘ s expedﬂe?it for cen e
the protectlon of the publtc to se?htence mm to preventwe

o 1Th1s sect1on is bas&d upon, an’ arttcle bv th,e author ent1t1ed "_'1"
' “Hab1tual -0f fender, L g1s1at1o-n and “the Bargaml‘nq Pro ess", Cmm1na1
Law Quarter]y, 15 4 ugust 1923 417~36t;.‘ A I PR .jyl-

‘l‘. .; . J": L 4: b R i:_, - "”,:.}r "‘ ’ b L
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(2) - For the purposes of\subsect1on (1), an accused
. js an habitual criminal if

. (a) he has prev1ous]y, s1nce atta1n1nq the age of
eighteen years, on at least three separate’and
independent occasions been gonvicted of an indictable . -
offence for which he was liable to imprisonment for .

« . five.years or moré and is ]ead1nq pers1stent1y ) )

,fcr1m1na1 life, or, S .
. L o b) he has. been prev1ously sentenced to prevent1ve
R LANEN ete tion. e e T

b

A

Accord1nq to Morris, ' .
.+ . this Tegislation,is modelled closely on the Eng]1sh
Prevention of Crime Act, 1908, which leng before 1946 ‘
[the time at which the 1@q1s1at1on came into effect in
. Canada] was regarded in England as a failure; and it
appears that no great study went to-the adaption of the
Eng11sh ‘Act to Canadian conditions (Morrls, 1951; 141)

Morr1s goes on to” state that, wh11e there are. d1fferences between

|

the two Acts,

"+ . . One can 1eg1t1mate1yadoubt that the Canadian legis- .
lation has successfully exorcised the,faults of the
English Prevention of Crime Act, 1908, in adapting it to
Canadian conditions. The two.most important changes made
. are.the duration of pun1shment (1ndeterm1nate instead of
" a determined period of between five and ten years) and
the fact that the Canadian preventive detention. is a
. single-track syvstem while the English Act “intrdduced a -
- preventive detention sentence to be served after the
fixed term of 1mpr1sonment for the last- o?fence (Morris,
1951 144), o A
N » : AR / . .
- Lt s unc&ear as to what was the 1eg1s]at1ve intent in

passing th1s 1eg1s1at1on A]though Grosman (1966-102) notes that ?
: ’p propos1ng the En911sh 1eg1s1at10n, G]adstone saw it as needed

to protect the pub11c from the "dangerous professional criminal,”
i1t is not c]ear that this was. the caser1n Canada. . While some
1eg1s1ators expressed concerp that th1s 1eg1s]at1on w0u1d be

i app11eq to those who were s1mp1y.menaces and nuisances rather than



‘dangerous (see, for example, éroSman, 1966;]02iand Maloney, 1958:
210), it is also clear that.some'Canadian jurists’read the Act
to .mean that the element of dangerousness (in the sense of the
use of violence) .ig. not necessary in f1nd1nq a person to be an

habitua] criminal. 2 Wh1]e the Canad1an-Comm1ttee on Correct1ons

I

only apply to the dangerous offender and that the present 1eg1s-
1at1on is poorly fdrmulated in this respect, it may be a moot
po1nt It may well be that there was an element--of "fad" in the
passing of . this 1eg1s]at1on 1n the: wake of the pa551ng of similar
1eg1s1at1on in most European countr1es and most of the United
States (CfrwwSuther]and 1950:142&48).

Cr1t1cs of th1s 1eg1s1at1on have raised severa] issues:

1) There are. conceptua] prob]ems when speak1ng of the h b1tua]

pers1stent,‘or dangerous offender. 2)‘ The d1scret1onary charac-‘

'teristics of the legislation have led to a 1ack‘of untform1ty in,

its use. 3) There are'problems associated with~a'sentente of
prevent1ve detent10n and that the finding that a person is an

habitual cr1m1na1 does not necessar11y mean that it is exped1ent

to"impose sentence -Since these issues are related to our thesis ’

that this. 1eg1s1at1on may serve functions other than or in

-

addition to those assumed from a read1ng of the 1eg1s1at1on, they

. requ1_re : exammatmn.

2For examp]e, in Mendick v The Queen (1970), Ritchie, J.,
in a dissenting opinion, held that being a "menace" to society is
sufficient reason to sentence a person to preventive detent1on
The person need not be dangerous ‘

184

(1969: 241 llé-eiearly feels thatlleglslatlon of this_ nature should.
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a. Thewdefinition of the habitual ¢riminal: Wiikins (1966:'

312-17) notes that most definitions of what constitutes an habitual

-criminal are oxtremeTy vague Most legislation dealing with the -

habitual criminal may be character1zed as legislation a1med at - N
protect1ng the pub11c from the hec1d1v1st offender.3 D1ff1cu1t1es_~

emerge when we attempt to coptrast the ]eg1s]at1ve 1ntent w1th

the operat1ona1 definition of such offenders. Most acts were

BE-J

designed to protect the pub11c from the dangerous ofﬁender

However, .in operat1on, the definition of the hab1tua1 cr1m1na1 is

T

such that we may be left w1th'persistent offenders wvho, wh11e

c1ear1ybnuisances, are not déngerous.‘ Hhiﬁeein support of the

_ex1st1ng 1eg1s]at1on, Lynch notes that

As a general rule, persons serving an 1ndeterm1nate

‘ .sentence as habitual criminals are not dangerous. I
great many of them arer druq addicts, others are persons:
who have'pers1stent1y ‘committed minor "nuisance" type
of fences such as burglary, shop11ft1ng, ‘etc. (Lynch,
1967: 638) : '

-

“Maloney (1958:210) reports that at the time when the Jegislation

was 1ntroduced 4in Parliament there was, apprehens1on expressed

in respect to whom the ]eg1s]atAon would, in fact, be app11ed

-1t is “indeed ‘questionable whether the conv1ct1on for four indictable

offences where the individual m 1ght have rece1ved a sentence of,

five years or more is an adequate standard for labelling a person '

an habitua] criminal. Th1s is part1cu1ar1v true sihce under the /

Crimina]NCode,_maximnm sentences are quite high.

‘ a
o 3For a review of such- 1eq1s]at1on, see Tappan (19849) and
Timasheff (1940)
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As a resu1t of K1rk1and v. The Queen L1957 it was clearly

estab11shed tHat .in add1t1on to the proof that .the accused had
been convicted of the requ151te number of offences, that there is

an‘ﬁnus od\the Crovm to prove that the.accused has been 1ead1nq

LR

a per51stent1y d1shonest or cr1m1na1 11fe at the t1me he

comm1tted the substant1ve offence wh1ch ]ed to hab1tua1 cr1m1na1

proceedings. ‘According to Harrington and Pevine (1967:685),\

. The courts have held that the only relevant period to- .
consider. is the interval between the accused's .last T
release from prison and his arrest for the substantive °
offence, as "the legislature never intended that a-man
should be convicted of being an hab1tua1 criminal merely
because - ‘be had a number of previous ronv1ct1ons against

.'_h1m N A . . ) _‘(
However, in R V. hann1ng (1966) 1t was stated that a long 11st

of conv1ct1ons in 1tse1f may penn1t an infergnce that the accused

is an hab1tua1 cr1m1na1

(LI

Even with some of the safeguards created as a result of
case 1aw, it sti]] remains queinonab]e”whether persistency can

be equated with dangerousness. Morris' definition of an habitual

" ¢criminal is

- %

. one,who possesses cr1m1na1 qualities 1nherent or
latent .in his mental constitution {but who is not insane
or mentally deficient); who has manifested a settled

 practice in crime; and who presents-a danger to the
sociéty .in which he lives ‘(but is not merely a prostitute,

~vagrant, habitual’ drunkard or petty de]1nquent) (Morris,
1951: 8)

thfle the notion of "dangerousness" seems to be in accord with

’ . © . .
- the 1egis1ative 1ntent“(cf Grosman,-1966'102-and Morris,-1951'

137- 44), we can see from pract1ce that this prwnc1p1e is se1uom

app11ed in finding a person to be an hab1tua1 criminal (see

-
..
.

v . “

.

R



MeWett 1961 48- 50) Th1s is the primary reason for the recommenda-

tion of the Canadlan Comm1ttee on Corrections (1969:241-71) that

the present hab1tua1 cr1m1na1 legislation be red]éced w%th*gis- |
'1at1on a1med at the dangerous offender 4 The present swtuation -

is anoma]ous in that the truly danoerous of fender will probab]y , ~

be given such a 10ng sentence for h1s substant1ve offence that he o

will.not have the opportun1ty'to meet the conditions for being
- found an habitual, and presumably dangerous, criminal in‘terms of
the present 1edis1atfon As we]] the dangerous professiona1"'
offender (for examp]e, a profess1ona1 killer) is often able to
avoid detection or conviction so that it is un]ike]y that he
will meet the crﬁteria as we]l. As Price (1970;9)Anotes,
One of the most serious criticisms of the habitual
criminal legislation is that it does not reach the
types of offenders for whom special sanctlons might
be appropriate.
It'is simp]y onTikely that the tru]y.dangerOUS offender'(wjth the
possible exception of the rec1d1v1st armed robber) will collect the

four substantive convictions necessary for heing found to be an

habitual cr1m1na1.5 It is more 11ke1y that such 1nd1v1dua1s w111

LN

: 4Houéver, th1s proposa] to create 1eg1s]at1on aimed at
the dangerous of fender may be i11 advised. For a cogent critique

of -the difficulties associated with the .identificgtion and treat> - 3
ment of such offenders, see PMrice (1970) § :éjggﬂ-:J
5An offender must have been convicted on separate and ’ "g;fym”

L]

1ndependent occasions of tliree ihdictable offences for which he .
could have received a sentence of five years or more before-he is.
eligible for habitual criminal proceedings. It is not yntil he
hass.been convicted of a fourth indictable offence for which he
. could be sentenced to five years or ‘more that he may be charged -

as an habwtual cr1m1na1
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. : ) ) . L2
either be serving a long penitentiary term or will be detained in -
a mental institution; /

b. Discretion in the 1n1t1at1on of habitual cr1m1na1 proceed-

ings: Under s. 662 ot the Cr1m1na1 Code, the Attorney Genera] of the'
cprov1nce in which the accused 1s to be” trwed must g1ve his consent

to an application for sentenc1nq the accused as an hab1tua1 criminal,

T In addition, if. the accused has been found to be an hab1tua1 cr1m1na1
gundéF s._688(2) the court may exerC1se discretion in whether or

;7 not to sgntence the person to preventive detent1on D1scret1on is

;;also given to the parole board when it makes its yeanly review of
those who have‘been sentenced to preyentive detention. In fact,
the use of discretion can start the minute that the'accused ishi'

brouqht into the po11ce stat1on for the substant1ve offence that

': uou]d make him 11ab1e for being found an hab1tua1 cr1m1na1 It

v

7is fa1r1y obvious that the prosecutor will be in a pos1t1on~to
- Q " - N

exercise a'gkeat deal of discretionzin_the deciSibn»efAWhether or
not to ask the Attorney General for consent to'proceed with an
“application to have the person sentenced to preventive detent1on as :

an hab1tua1 cr1n1na] There is another area where the.exerc1se of
. . . —

~discretion is at least plausibte' the police. The information
fgivenftgf» prosecutor by the po]1ce const1tutes the bas1s for the»
1aytn$20t~most charoes There is no reason not to believe that when?
? the po1ICe feel- that the prosecutor shou]d proceed with an app11cét1on

fé&nfdnd1ng a person to be an hab1tua1 cr1m1na1 based upon the :\h

T m

@Y experlepce of the po]1ce with the offender, that they wou]d not
AN . . .
make such a.recommendation to the.prosecutor. In his discussion of

C -
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&

Cunada's habitUgJ criminal 1egis]ation from the standpoint of the
poJice,_Springate"T]9§7f650)~state9 that, "It is the responsibility
of thg policé. for the betterment of society, to insure that the

I - . ;
. . = ’

. : . Y
Jaw is enforced." -

»

. C. .The sentence)of prevent1ve detent1on Most peno]og%sts"

-would agree that, 1f anyth‘ing,i the aentence of prevent1ve detent1on

i “prov1ded for in the" Can‘ﬁwan 1eq1sTat1on isa Tetroqress1ve Teature

'of an Act which was mode]led on.bne whlch was a]readv recooq;’ﬁg

" as a .failure. This sentence meens that the habitual criminal, will

- e

_?ftthek be in brieen-or on naro1e for life up]egs pardoned.
)diecus>ion'ot the use of the indeterminate sentente for habitual
crim;nals jn Ené]and; Radzinowicz (i9685442) states'that, "The
inﬁetehmfnate fectorlin their release has %iven~rise to much sense

- of .unfairness and has shown no compensating advantages in réfor-

_mEtion " ‘In a simi]ar'Vein, Mewett (1961 55 56) notes that,

Any hope of reform may well be defeated if the prisoner is
#¢.confronted with the fact that he is never to be a completely .
= free person again. The depressing realization that he will
o » ..e1ther live and die in prison, or that he will live with
Y. ™ “lthe threat of prison hanging over him if he viclates his
o parole, without necessarily committing any further cr1m1na1
offen&e, must militate against qenu1ne refogm :

L i In the;w$d1scuss1on of the Model Séntencing Act and the danqerous
ﬁi(not“§1mp]w persistent) offender, Murrah and Ruh1n (1965:1167)
.ié? cite a comnent in the Act which states that, "A life term, even
* though tﬁe offender is subJect to re1eaSe, is a psycho]og1ca1 set
‘@ back aga1nst any- treatment other than hbe passage of t1me

Once a ‘person has been found to be an hab1tua1 cr1m1na1, it

remaing a matter of d1scret1on as t0'whether_the sentence of prevent1ve
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- detention shoild be impdsed. The debate as to whether tﬁ% senten&e

190"

should be impbsed centers around.the notion off"expediency”. “Mewett

.
E

L4

(1961:48) stat. = that . - - X

o

LA

. | L A o
‘o e e Uu:%ourts generally appear to ign"e the provisicn

'ggiscretionary'imposition of sentence] and ass
1

ume that a

nding that the accused .is a [sic] habitual ceiminal, -’
includes automatically a finding that it is expedient for -

the protection of the public to sentence him to prevéWmtive

detention.

S

~-White-this-may have been true prio r to the time that Mevett wrote,

data presented by Boilard (1967:500)‘Qn hatitual crimirai caseé frqm

1961-67 question this assertion. Of 140 cases concluded in this -

perisd, 69 PErsons were sentenced to preventive detent

adjudged to be hatitua) criminals bBut not so sentenced

ion, 34 were

» and 37 viere.

~found not to be-habituat criminals. As"these data demonstrate, a

fihding that 'a person is an _habituil criminal does not
wi]]'autoﬁética]]y be sentenced as such.® Hewever, a

consensus among jurists as to the meaning of "eXpedien

-

search in vain, As Harrington and Devine coriclude:

Y jThe scbpe of the:]égis]aticn on the hakitual c
much too wide, and even with the added criteri
expediency being employed by the courts,>-the c

mean that he
searcthor a

cy" is a
3w

4

riminal is
a [sic] of
ase law

_ Ohis finding is bolstered by a recent decision of the ,
British Columbia’ Court of Appeal (Regina v. Laverick, 1973) where

it was held that, "Before it could be said that it was

expedient

for the protecticn of society that a sentence of preventive

- detention be irposed it must be preved beyond a reason
that thelaccused was not merely a nuisance but a menac

able doubt
e to socicty;

+  the facts| of the case at hand did not support such a conclusion,

‘and failgd to show that the appellant would, when rele
custody, |be ‘a real danger..to the\gub1iqn (p. 96)-

: 7See,"for example, R.-v. Sneddon (1966); R. v

" (1966); 'and,\g, V. JeffrieE'(1965‘. ,

ased from

. -Marcoux .
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.

still does not give rise to a sense of predictability. =
It would be well to consider the words of Mr. Justice
Norris in Reg1na v. Marcoux: ‘It s to- he remembered

that little is to be gained by the comparison offacts -
in different décisions on s. 660 [now s. 688] and each
case must be decided on the tasis of its own faets
Harnkngton and Devine, 1967: 690) /

Whdat we are 1eft w1th then, is, 1eq1s1at1on which is quue invfts
term1no1oqy, wh1ch Dern1ts the yse of a great dea] of d1scret1on,b
“and for wh1ch réTerence t“tase Taw’ prOVﬁdes fTT ‘too Tittle ) S
guldance.’ : -~ -

3. Bdrge1n1ng and the Hatitual Cr1m1na1 Nct: HNewman

(1962) has suggested that where the ah1]1ty to exercise d1scret1on
is coup]ed'with offences which carry severe penalties, p]ea bargain-
ing is'not uncommen. Tappan, in his review of hebitUal criminal
Tegistation in the United States, t1aims‘§nat S .

- the qenera] c1rcumvent1on of the statutes by 1eqa1
author1t1es was stressed with a resultant nullification i
of their deterrent value. . . . avo1dance and nu]11f1cat10n
" of the recidivist provisicns are common! The law was
“described frankly as ineffective in eight states, while
others stressed the customary circumvention of legislative
<=, intent through the procedures of bargaining with the;
‘prosecution, of pleading to lesser charges, and cf failure "~
to secure the mu1t1p1e offender 1nd1ctment (Tappan, 1949

28). g?u

'Furgeson,is quite open in his descrjptidn*of the use of the
, .
ret1d1v1st statute in Texas:

."since the operation of the cr1m1na1 justice system
depends upon the bargainirg process to insure that the
court dockets dc not become hope]ess1y clogged, prosecutors
more often used the habitual offender laws &s a bargaining
too]l to strengthen their position in negétiations with .
defence -attorneys on the p]ea and the sentence (Furgeson,
1967:662). : . ' : ; L

A career criminal from Texas concurs: ° .

el ) " . <
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S0 they Sjy,'"Ue11, I 11 tell vou whot. Ue'll let you cop
for the maximum, less than the hab1tua1 " In other words,
in Texas,{they'11-1et you cop for -the twe1ve years, or
they' 1T put the bitch an you. And there you are. Jhey use
it as a hanmer {Jackson, 1069:232).

Mewett (1961'41) notes that, "The same a]]egat1on has been made by

prisoners in Canada." ,/ .73 R ,

Harvey B]ackstockl(ac one of %(/‘f1ret individual’s in

Canada to be sentenced to prevent1ve ﬂefeﬁt1nn Qas an habltual

criminal. In his AUtob1quaphy he offers the opinien tlat

-‘t
In the Sfate% too, in the SLﬂtCS that have Hahitual
Acts, it is mandatory to charge everxone who comes
within its scope. [Blackstock is incorrect. In some
states it is mandatory, *in others it 1is discretionary.]
Here, in essence, it was up te the arresting officer.to -
 oMake the charge The Act seemed specifically designed
‘to be used as a third-degree methed for qetting infor-
mation. . .
‘Had it been mandatorv in’ Canada to charge everyone
who came withfh its scope, they weuld have had to-have a
: paro]e board 18ng before they did, or build more penwten-
- tiaries, because about fifty percent of all pen1tent1ary
wqi inmates could ‘have been charged and convicted. as tbe
Act is now. (Bbackstock 1967:222-23).

There 15, 1n fact, some basis -for Blackstock's be11ef that nany
“more 1nd1v1dua1s than the number actua]]v charged would be 11ab1e

Y

for a sentence of preventive detent1on as habitual criminals. = An -

<
unpub{?ehed p1lot study of, rec1d1v1sm dene by the Jud1cna1 Section
of DBS (1967) found that 46 72 of the 2, 867 men released” from

federal penitentnar1es between Apr11 1. and December 31, 1966,

, had been comm1tted to federa] pen]tent1ar1es on thwq; ey more

previous cceasions. Presumab]y, many of these rec1d1v1§; offenders.
wou]d qua11fv for prevent1ve detentwon under the present bab1tua1
cr1w1na1 1e?1slat1on

Add1t1ona1 support for the claim- that few "bab1tua1 criminals"

. ‘ | R LY

*
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are so labelled comes from Price (1970:7):

Equally s1qn1f1cant is a Cormier Study of 184 peni eht1ary

recidivists, all of whom had been selected because\of

deep and persistent involvement in a life of crine.

Although over half of this group had been convicted
. three separate and independent occasions of indictable

affences—punishable by imprisonmert for five years or .

more, not one ¢f the group haa heen sentenced to preventTve

detention.

" Nine informantgﬁﬁad expeiﬁeﬁées with tke habitual criminal

Tegislation beinq used as a bargaining T&Ver It vas suggested by

these 1nformants that the threat of hab1tua1 cr1m1na1 proccedlngs
has - hoen used by the police ‘and the prosecutor in order 1) ;tb

indice the acéﬁééd to plead quilty to the substantive charge; 2).

to induce the accused to provide information on other. criwinal acts
- A

.

‘and individuals; and, 3) to ‘insurt that the accused will not

-

return to that jurisdicﬁtion upon release. In the vords of one

“informant:

Well, under the Habitual Criminal Act, it's-a Tife sentence.
I bargained my way out cof the sentence. . . . Like [ was
bitched in court but I was in-the judge's chambers where
a deal was made where-if [ Aidn't fight the record, they

B vouldn't sentence we. So, like before all this came ebout,

« my lawyer got. a psychiatrist. Me anu him gct . together and
* he fixed it up on my tests so I wasn't anti- Social or non-

~violent [sic]. So then we went in the office. I vent in, ,

my, lawyer weﬂ§§1n, tife prosecutor went in, and we ta]kcd to
the judge. e judge prcved.te himself that 1 wasn't )
anti-social aft seeing all ‘these exams. So, he sa1d that
if ‘the psychiatrist would take the stand and put it out to

. .the public so they could hear that, he. wouldn't pass .

sentence on it. So the deal was that I was to go up and

not fight the recerd -- lTike there was 47 witness against

me in court and it was going to take six or seven days.

Now there was no way I could possibly win, vou know. There
was no way in the world that I could beat thew -- 1 hac no "~
choice. Like I've watched . ; I've watched

[persors curréntly serving sentences of preventive detention
s habitual criminals]. I've heaid thejp talk -- they're
both here. So I thought thgsonly answer is to make a deal.
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They already gave me a sawbuck for armed robbery. When -
I get out, I'm not going back there because if 1 do step
out of Tine. ... . (no 5) . BT

In commeht{ng on an individual who fs currently §erving a Senten;e
of, Prévepﬁivé gétention, this informant stated thét,.“Her.a‘,'
nuisance. He's noth1ng but an out and out nu1sance He get's
—mput.0f- here,—he S outuoﬁ-hepe—fgr two-daysT—and hQ,B & E! swa_place ,,,,,, S
' for an overcoat." This appraisal. was 1arge1y substantiated by |

senior officers at the téngenitentiaries where ‘the 1ndividuaL

. " , N -
mentioned above has been serving his sentence of preventive

‘detentioh. !

Another informant reported that . ' 5 N
The first deal I was involged ' in was on a conspiracy
beef. We got nailed with ®CC chegues and a cheque '

writer. The cops came to.me and they said, "He're

going -tc make you a deal: either we're gding'to bitch

you right here or return that chéque printer," 1 made

the ceal. I got thirty days on it, for con§ﬁ1racy, ‘ ,
~which is, you kncw, damn gcod -- thirty days and a .
" two year peace bond. (no. 21) : ~ :

In andther case, an informant (no..24) wés charged with
passing éounterfeit'money. He said, "The'word wgs,this: either

I”fiy east/and finger'the source of the counterfeit mone} or the
. L -~ : L . .
" bitch." " Since it was his belief that the source ,of the counterfeit
> S ' .
.money was tied in with orqanized c?ime he @hcse the latter

a]ternat1ve and is current]y serving a . sentence of prevent1ve

detent1on -

In a s1m11ar type of case, the 1nfonnant reportsAthat

E§$he persons gmvo]ved in the conspiracy [to comnit armed .
- robbery chargej were my wife, myself, anc a friend whe
‘was under the threat of the habitual griminal charge. _
The person who was under the threat of- the bitch told me
he would say anything the | ice wanted h1m te say as’

N
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)
long as he was not bit€hed. Singe they were on]y rep]ly
“after myself and.I didn't ant my wife td *be convicted of\
conspiracy, I accepted [pleaded guitty] the two anped
robbery charges and the possession of the shotqun.

x(no 95) - 4 ,
Another 1nformant describes- a s1tuat1on in wh1ch )
°‘ ] Myse1f and two~0thers were charged with armed robberv

. One of us was convicted'and got seven. years _The Crown'.
'.appqued and offered a deal to the onz who wac found 3

“guilty sayfng that if he-would" testify against—us—two
he would not get the b1tch He- refused and gat the bwtch

'(no 34) A L R

| In ahother case, on infoxmart (no. 92) reported that after
| 1engthy negoti at1ons with the prosecutor and- the po}1ce, a number
of charoes were dropped 1nareturn for “a prrm1se of qiving 1nfonnat10n
He was g1ven ‘a twoqyear sentence or the rema1n1nq charqes wh1ch “
invelved pass1ng a 1arge number of forqed ch“‘Ues At that t1me
vhe was given forma] warn1ng that he vas e11q1b1e for habitual
' criminal proceedings. (It shculd be noted that wh11e he.did have
| the requisite number of separate conv1tt1ons, the 1ongest perwod 1;“
of time he had'spent 1n Ja1] pr1or to th1s tno -year sentence was
- three months.) As 1t turned out there were sever 1 other charges
'wh1ch‘cou1d have been ]a1d but were not Pn%or to his- reaease on
" parole, he was visited by the PCMP and 1nfcnneo that shou]d he :
dec1de to return to the, prov1nce in. wh1ch he had’ been given thms
warn1ng that he wdﬁ]d Be?charged with these other offences and
that hatitual cr1m1ra1 preceedings, womld\be initiated. ;

7 One 1nfcrmant uho is serv1ng a sentence of prevent1ve e
1 detent1on c]ear]y be11eves that the hab1tua1 offender }eg1s1at1on
is used as a: device to extract information and ou11ty p]eas He ...

~ adds that, "If th1s-e]ujr;s going to work, it's-dot to deal out the

‘odd rap:"‘ Ano. 24) ; . . S
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Additional support for the thesis that ‘the threat of

'habitual crimina] proceedings can be used as a bargaining lever \ﬁ“‘,

‘by the prosecuto:vgpd the relice can be found by examining the \f)

L

structure of - offences as it re]ates to police work. and the offence

Es

‘patterns of those who have been sentenced as hatituai criminals¢
(Unfortunateiy, data are not avaiiable on. t%gse who have béenn . 4

4

"threatened w1th hatitual cr1m1na1 proceedings and those who have

been found to be habituai criminais but not se sentenc ). o

e e e ——- e e e A e

As noted in Chapter Four, the po]ice often need the '
assistance~of underwcrid.informants 1f they afe . to be effectiVe
'in the contro] of crimes of vice (espec1a11v§narcctics offences)v
~and burg]aries If the threat of hatitual crimihai proceedings is
usea as a means of gaining 1nformation, then we bhou]d expect a
preponderance of those 1ndiv1duals who fave bee threatenec.with '
habituai criminai.proceedings to-have heen involved with burgiary
and narcotics offences As. preVicusiy noted dta are not afﬁi]abie
on thevcrimirai behav1our patterns of those who have been threateneo
?i"With habituag criminai proceedinqs However, Skolnick (1066 125).
'inotes that those whoraré no lenger hi]]]n; cr able to suppiy
| information-or who' h;be hecome 1nvo1\ed in a crime which is ”too
' big“‘are nofionger in-a bargaining position. Therefore, uevmiqht
- -assume that sowe of those who have been sentenced to prevertive

deﬁention as habituai criminals wotld have been invoived in

\
narcotics offences and burg]aries or who becausc ‘of the nature of
their own criminal activities in these areas,_have become a ~

»nUisance or are ne 1onger useful as a source of - information

K
: ; T : ) 4"
o ' ’ % " - - . &

. 2.
»? wo ’ by
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Stot1st1cs on those séntenced to prevent1ve detent1on as -
“ hab1tua1 criminals tend to support the above. Maloney, wr1t1ng in -
1957 (p. 247), states that 32 of,the 53 persons serving this
sentence were eonvicted.of offences against the Obium.and Narcotics

Drug Pct. A more detai]ed’ana]ySiS\NJF dene for the'Canadian

7

‘Committee on Correcticns. The lifetfie cfiﬁinal recerds of &0

persons mhé on February 26, 1968, vere servinq sentences of

| prevent1ve detegt1on under the hab1tua1 cr1m1na1 prov1s1cns of the

Criminal Code were analyzed. A hreakdown of the total offences

(excluding juvenile offenees can be seen in Tab]e 1.
The'Committez‘hctes that while there were 77 convictiens

fcr-assau1ts "virtua]lv all . . . would appear not to be of a

2 ' -

serious nature as appears .from the penalties imposed” (Canadian
Comm1ttee4on Ccrrect1ons, 1969.247). In add1t;on, the Comﬁtttee
fdund thatzﬁapprextmateiy 37.5 percentxqf those.sentenced‘to
| preventive detention have L. no convictions for offences
‘against the person” (p 248) As we]t; it wae hoted that the
L 1egte1atton "; . . apgears tc.be{host fréquent]y-app1ied‘against

st

the offender.at a time vhen hie lehavfouh patterr jhas as.sume“c'l"g~
9lnon-vio1eht cheracter"-(p. 248). The,generaT_eonciusidn wae.thatu,
ho mere than one-third cf:those detainec as'hahitual'offenders |
appear to represent a serious threat to persona] safety (p. 252)

As sugqested earlier, the use ;f this 1eg1s1at1on is h1gh1y d
d1scret1onary and, for this- reason “may be used as a 1ever in
baraa1nang The Comm1ttee (p\ 247) was ". . . not able to d1<cover5

any cons1stent or rational bas1s upon wh1ch it has been 1onked R



Table 1°

A1l Offences Committed by the 8C Detainees uncer the

Habitual Offender Legislation in Canadian Pen1tent1ar1es

on February 26, 1968 .

Offences not Against the Person

Theft, B & E, and Related GFfences ............ 1,229

Fraud and Related Offences .......... eseeenes 27C
Vagrancy and Pe]ated Offences .......... Cerenes 139
Narcotics* .....vviieiienninnds eetecesaniesanas 107
Liquor Offences ........cvueeen. eeeanaaaeas vor - 61
ESCapes cevvvcnenoons eveseas reerecseseesanaan 53
“Brivirg Offences” A IR 1 T
Bail-jumping ..... Weeerssansesasiwas [ - 8
WEapONS orerevecernrorsenciscesosanssnanes eses 33
Disturbance ...... ey Treeecasececeosenoens 19
Damage veviieeeincersncnnnnesens S heesecersaaoan 19
gffences of a Regu]atory Nature ....covvvnneen. .8
~Conspiracies, Counselling, etc. viviennn.. s 12
Counterfeiting and Revenue Offences ......... .. - 8
Interference with Police...... evesseaananaes . 8
MiSCOT1aneouUsS vuveevvresvennn. L A 22
10 - 1 2,051
Offences Aga1nst the Ferscn
> ‘ ;
Assau]t and Related Cffences Peeeacesanernenian 77
quber1es Reesseasesensasoseanenen v eieceineaene < 79
oo Wounding Liieeieieeeiiiens eenea teeesernsecaase 5
- Indecent-Assault .....cevvunnen P -9
Rape ..... T AP U, : 4
Kidnapping ...... P . 2
Homicide (Manslaughter) .....ceeeveinennn. eeenes ' 1
1 - T PP 177
Grand Total of A1l Offences ........ Ceesenns 2,288

*Eighteen of theée_offenées were,for=traffickinj, the

I

remainder for possession.

§0urce: Canacdian Committee on'Corrections (19695266-7Jf

‘ '

£
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Of'the 80 detainees. it was found tﬁat:45 had been'Sentenced in '

RN

British Columbia with 39 of these!having been sentenced in the

T City of'Vancouver. ‘Lynch (1967:632) states that:
“\m“ o .. Vancouver, in addition to being a city in wh1ch
. there are many drug addicts, has also been for many’
~iyears a mecca for criminals from other parts of Canada
and the United States and he [the City Prosecutor] is,
detennlned to put a stop to this.

v

In other-words, the_att1tudes of officials in a parttcu1ar Juris-

_wﬁiEEJQQ;NEX have an impact upon whether ® person will face habitual

crimina]'proceedings Perhaps if the 1eg1s1at1on were cons1dered
from the vantage point of furth1nq the ends of bureaucrat1c
efficiency, a more-"coneistent and rational basis upon which it
has been invoked" might emerge. o

'

4, Conc]us1ons Whi1e'the intent in passing Canada's

.hab1tua1 cr1m1na1 1eg151at1on appears to be that. 6f protect1ng the
pub11c from the "dangerous profess1ona] cr1m1na] " the 1eg1s]at1on
" has largely failed to achieve that aim. It has been shonn that
few of those detained as habitual offenders constitute a serious
threatnto personaT safety. While the.1e§islation does notiappear
‘to serve itshpurooée in tehhs offits Tegislative intent, it may
at tﬁme,function as a-ponerfui bargatning lever. ,This‘comes as
avreeu]t of the great degree of di?cretion which is in_the hands of

officials in initiating habitual criminal proceedings.

e

.

D. Capitalizing on.Fear and'Ignorance:' The Native Offender

he is aware of them and has the meais by uh1ch to protect them" may

The assertion. that "One does not have any r1ghts un]ess



be a truism. Nonetheless, it does reflect reality for some naive
and fearful defendants in the negotiation process. Officidls‘éeed

. - - e )
not co-charge a female or threatef such a defepdant with habitual

. CN\iminal proceedings in order to induce him to p1eadvguilty;

caphtalizing on his- fear or ignorance is .often quite sufficient.

. The ojtcome invglves negotiated justice in the sense ihat a plea

of guilty com-: ~himt as a reSu]t of interaction between officials

g\ — [

and the fendaaﬁ ~ However, the nqgot1at1on is, by and 1arqe, a -’

one-sided ffair.

.

. Certain defendants are at a distinct disadvantage in the'

‘ negotiation.process.’ This fact has been hoted by others. For

. in the Harvard Law

' weré-invo1v¢d in the negotiation process'far less freqUent1y than

examp1e, Newmanw(1966:46) found that .
Naive and inexperienced defendants plead guilty to
offences that are ordinarily downgraded tp less ‘serious.
crimes for more experienced defendants who have @ngaged

' in plea negotiation.
Thfs finding'is BS(:l1e1ed by the claims of Chambliss and a Comment

view

There are undoubtedly systemat1c b1ases built into such a
system which para]1e] the hiases against lower-class
persons, minority-group members, and - -persons who lack

the aura of respectability. There is, in addition, the.
fact that the professional criminal can offer the system .
compensations for leniency and is therefore in a mugh

stronger bargaining position than the amateur or-occgsional

thief (Chamb11ss, 1969:209).

----------------

it is clear that not all defendants now get equa1
opp tun1t1es to bargain. The raive defendant often gets
" no bargain at all (Comment, 1970:1387). . -

‘Among our informants'we found that "naive" frequent1yA
meant native. A1l indications were that certain native pffendérs7

¢
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théir white counterpar"gs.‘8 This is suggested by fhe fact tha£

some inmatés and peﬁiténtfany staff estimated that the proportion
of inmates of native origin in the penitentiary where mbgi of the.
data were collected was.as high as 504*21 At the same time,.only 12

(10.4%) of those offehders who.agfeed to- be interviewed were of

.natiye origin. This could be explained by etther the.general

unwillingness of native inmates to be infervigwéd by a white’

I§§§§F§her4iQr‘jheﬂbﬁljﬁfmod.jhe_panL;of,nétiveﬂofﬁendersﬁin_thatTATZW;;_

dinstitution (who are admittedly ng_representative of all natiVe

offenders) that their lack of involvement in the negotiation process
méant that they had little to offer the researcher. We believe that

the latter explanation is the more plausible one. This belief stems

81t is not suggested that this is. true of all native offenders.
The very fact tﬁ—— someé native informants described the nature of the -
problem would, in itself, serve to negate such an assumption. Hagan
(1974 89) found that among urban native offenders, race made no
significant difference.in the proportion who: 1) retained counsel;
2) entered an initial plea of not guilty; and, 3) had their primary
charge altered.: In contrast, the native offenders to whom reference
is made in this section res1ded 4in rural areas where access to counsel
(and to the native court worker programme which is now found in most

~urban areas) is Timited. It should be noted that, at preseet, changes

are taking place even in rural areas which should diminish the like-
1ihood of the OCCurrence of situations such as described in this
sect1on . .

. 9A prec1se ‘estimate of thetgroport1on of the inmate popu]at1on‘
of native origin.could not be made.™ Official statistics (which .
reflected a figure of 30%.being of native origin at the time.of the
research) were conceded by both staff and innates to be indaccurate.

In the federal penitentiary system, inmates are categorized as wh1te,
native,‘or other, Inmates of mixed blood (Metis) often opt for

being classified as white. It‘should be emphasized, however, that .
those of mixed blood often share social disabilities which-are

'similar to those acknowledged to exist among these persons of purely
native origin.  The difficulty of conceptualizing race or ethnicity .

~for the purpose. of accurate demograph1c surveys. has been noted by

Peterson (1969).
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from the researcher'@ prior associatlons with native inmates in the -
. ‘ % . . i ' : . . . . |
institution, the fact’that the person who served as the primary -

research assistant was himjelf of nabive origin,'and the statements
‘ i I " S

made by certain native informants. ’ N
Three informants spoke'exp1icit1y about the s;;tus of the

native in the‘negotiation process. Thg_picture they painted was

one in which certain native offenders, out of some combination of

_"fgg[mand‘ignorgnce of the law and legal authorities, are Titerally,

forced ihto p1eading guilty. 'After Spénding some time in prison,
some of tﬁese offenders learn enough about the legal process to put
themselves in a position where they might Bargain. Hdwever, by £hi$
'"time'they are angry enough aboﬁt,what they perceivé'td be the past
abuse of their'rigﬁts that. they refuse fo énter into ény kind of
negotiation with the authoritiés and, consequently, p]ead not gui1ty.
" One informant, an articulate sbokeéman,for“nétiQe rights ..
‘ S | o S
‘who is present]y on parole and majoring in Indian gducation at
university, was questioned at some 1engﬁh about his view of the |,

,rp]e of the native offender .in the,negotiatidn process;v

Say, for example, a.guy goes in charged with thefilmSas:
[$200] and pleads not guilty. The magistrate WrIll %
something like, "Look, constable, I think you'd bett o
have a word with this boy." He adjourns the Cdant‘f$ ,J ‘
- ten minutes and ten minutes later he has his guilty PhEk.
The ‘guy is supposed to believe the cap is helping “hin
The usual thing they're told is that "if you plead guiF
we'll just give you three months and not. two years in ¥k
“penitentiary." What happens is that the 'son of a.gun
pleads guilty .and, "0.K., one year" or a deuceiless ;. kni
what I mean?. They work in pairs, I've seen tis type oT.
thing happen. SR : . '
DO YOU THINK THIS IS RELATED TO THE PERSON BEING UNAWARE OF - = - .
HIS RIGHTS? ~ - = ' ' Rl

<

—
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Right. Exactly. Another thing, when you say "respect" --
I don't think it's respect. 1 think they're terrified
more than anything else. The idea of go1ng to jail for -
two or three years. . . . But once yau've been in the

. ‘penitentiary -- one year, two years -- you're going to
fight, man, even if you have to rot in a provincial jail
[remanded in custody] for six months or a year. A lot
of the native fellows here say, "Never plead quilty even
if you are guilty." 1 know myself 1 wou]d never plead
guilty again. Never

EVEN IE You NERE OFFERED A GOOD DEAL?

LN 14
> Even 1f I was offered a good deal. I'd go down sw1ng1ng

It's when you first start out. bean ON _YOUT- OWN-yOU. - e

 tend to go along with the law but once you've been . through
it all, been through the mill, no way would I make a deal
o with the Taw. From one extreme to the other {(no. 78)

This View that many native offenders p]ead gu11ty'as a
resu]t of the*h fear of the author1t1es was shared by another

nat1ve 1nfonnant

34

Probab]y what they re afraid of is the RCMP always tell,
you that if you plead not guilty and you get made [that is,
convicted], you're going to get a lot of time. They wanna
maybe slap on-another charge, or maybe it will be a higher .
degree or something, and this will scare them-and they
te]] them, "You plead guilty and ‘get it over with. You
won't ‘get very much time and you'll be out." And this is
how they work it most of the time. They're afra1d [
think the Indian peop]e ‘are scared shitless. of the RCMP,

.. you know. It's the way they operate They're terribly

- afraid of them. (no. 50) - _ o, '

The belief of 1niormaﬁt no. 78 that ignorance of one's =
rlghts and of . the 1egaT process plays a ro]e in be1ng able to 1uduce.

' nat1ve offenders to pTead guilty wass not umque

See, another th1ng, too, that I found out ]ate]y in here
is about these legal aides [legal aid Tawyers]. They
don't tell a guy exactly what they discuss. Every.time:

T have a legal aid Tawyer, I expect him to give me some
advice but they never told me that, they say. it's 'up to me.
I have to make the decisions. ,So, that's 'what I found out
this 1ast bit here, when-I got th1s 1awyer . -

ARE YOU SAYING THAT YOU NEVER REALLY MADE A DEAL FOR TIME



OR CHARGES, THAT YOU NEVER GdT LESS TIME OR HAD SOME
. CHARGES DROPPED BECAUSE YOU AGREED TO PLEAD GUILTY?

No, because 1 learned the firdt time. I used to think
I know, but I'don't know. Since the first time I heard
a lot about police. They-pick up some* young fellow who
don't know about nothing, particutarty—indian children,
‘youths.< They grab him on some charge and they add some
. charges that they're supposed to investigate and then
| : make-.a deal with him, "You plead. quilty to this charge
: and get a suspended sentence." Now.this younqg fella,
*he don't know. You get all the stories from the police.
Then they p]ead guilty and get a lot of time. Because .-
the po11ce are too lazy -- just to get rid of charges,
you know. »

ARE YOU SAYING THAT IF PEOPLE KNEW THEIR Rf%HTs Tflé
HOULDH'T HAPPEN?

Yeah, well, like I said, I d1dn't know a damned. thing .
about my rtghts, even to make a phone call or a certain .
: th1ng 11ke that. (no. 53)

One can fully-appreciate the significance'of“the above

‘comments only by being present when these accounts were related.

C ) . v
'This is especially true of the following accounts. What follows

~ cannot be (said to be trQe of all nativevoffenders."‘However,rthese

1 L . ' ~

cases do underscore how the offender vwho is ignorant of the'1ega1
process and'who is not répresented by a ski]]ed'advocate mdy be
dt a d1st1nct d1sadvantage in tqk1ng advantage of some of the

/poss1b111t1es for man1pu1at1on which exist when a.system of nego—

tiated Just1ce is in operation. ' ,////-\$\\

£
This last timé, this bit here, when I got sentenced for
this last bit here, I was approached by the RCMP back
home. And they to]d me to plead guilty to: the charge,
you - know, and you'l1 probably get out light even though
- you got a Tong . record So I did and. L nqver got off so
easy, really. I got three years for a B -

HAS THIS,TYPE>OF THING HAPPENED BEFORE?,

‘Well, pretty well all the time. Times I've been in jail. .
I've been told this anyway.* This-is my third bit in here
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~ now and each time I got conned into .it really. (no. 69)

Most of the charges I was charged with were for theft and

[ always plead guilty all the time, you know, I never =~
% got no lawyer -- that was the second time I did get a

lawyer for myself. Right off the bat'I get five years.

DID THE POLICE OFFER YOU A DEAL ON SOME OF THESE EARLIER
CHARGES? :

- Yeah. Mostly I went along w1th them. TFor instance, the
charge before that one was theft over, theft over 50.

Two coynts of it. Made a deal with them. They. said, "If
-you give us all the stuff, if we get all t;e stuff back

i f-you te]] us- where you -stole-it,~we'll-have- probataon
_on yOu T L .

\

DID THEY OFFER TO DROP THE CHARGES TO. THEFP'UNDER7

‘No. They said they'd leave it as it is but that tHEy wou]d
recommend probation and that I1'd be out of there for sure
today. Even had the probation officer come in and he said,
"Yeah;- you're going ‘to make it out: today."  So we went to
the cops. I had all this stuff. Went to couri-and got

- tWo years probat1on and ]8 months prov1nc1a1 time.

_HAS THIS TYPE OF THING HAPPENED BEFORE?

Trying to reca]] -- been charged SO many t1mes Most of
the time I just pIead guilty, don't fight the charges,
nothqu Tike ‘that. (no 82) . . :

I went tb court and p]eadeﬁ gu11ty and d1d most of my
) ta1k1ng 1 did my own talking, you know: Legal aid
" Jawyer there didn't have too much to, say. He told the
magistrate I-had a trade as a painter.  So the/ adjourned
for five minutes and they-told me to go back in there, you -
know. I pleaded guilty to the charge, both «charges,. and
I.got two years concurrent. A]though I' had mentioned to
“my lawyer that I'd like to have some witnesses for every
charge, suppoena witnesses, you know. . . . .Fhe native
court worker was aware about . that, you know. So if he
. ,was really concerned about me, you know, he'd go and. have
a talk with the witnesses at the : . Ja11 Ne]]
» he didn't. (no. 8) - = .- , . :
' e e e e e e e e e : g
My first crimed actuaI]y, supposedly, in 1963 I was % i
.. charged with B and E and theft. - And I didn't" know..anything -
about the Iaw at that time, so, the police told me that if

CR 4
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[ p]eaded gu11ty to_this charge, frd get off But at -
- that time I was a patient at a hospital at.
I took off from there and I was, picked up and charged
~with B & E. .So they sent me ‘back -to the hospital at

and then I pleaded guilty to the chargess and
T g6t one year on a suspended sentence. See,. the case
wls there, on the reserve, [ went to this place there -
-and when I got into the house, here was a bunch of
Indian boys come in, you know, to the house, ‘and they
had an instrument, you know, a guitar and a1l this, so .
I took one of them, you. know, started playing.it, and I
“took into the house. See, I didn't know it was stolen.
About a week later, the police come up to the house, and
they asked qiie. who owned that thing and the lady there saw’
me bring it into the house and she .said it was|\mine, see. X

-

e ~SoT-was charged ~1-was " tive only one who was ¢hHarged for
it. I didn't even know where they pu]]ed the 0 & E, you
know. . : . I didn't Tike staying in the bucket, so I
said, "0.K., take me back to the hospital. I'11 plead
. guilty right away." So.the first thing I was charged with
I never actually did. Since then I started thinking. ..

“ ~ (no. 53)

I'd been in the h35p1ta1 for three years and I had webkend
passes. The first time I got picked up in 1969 they took
me to [a mental] hospital. -1 stayed there, fer about two
and one-half ‘weeks and I asked the doctor, I asked him’
before, could I go home for a weekend pass. He said,
You're not ready." He really thought I was sick,-youtknow.

" Last year it was.harvesting time, September or August, .
the doctor said I could go home. "CGet someone to pick you
up." So I phoned home to my cousin. He came and picked
me up. So T went home every weekend like that, you know.
The doctor gave me pills and told me not to dr1nk because
I would get sick. I promised the doctor that I wouldn't
drink, That's why I land up, here. 1 got charged with
robbery with vjolence. I never did rob that.guy; I never
did beat him up, you know.” So I got two and a half years.
I went to the appeal court in May and I couldn't exactly
remember what happened because I wasn't feeling well. So
I tried: to appea] my conviction after six monthSr’ So the
- judge said in court, he said, "After 30 days you're. not

. allowed to appeal." I didn't know anything about it. It

- was my first time in. here -1 had trouble before. A lot .
of t1m6§ I was p1cked up =- had too many-drunken charges,
you know. This is the f1rst time I've been in: the pen
here. ( 57)

In the course of 1nterv1ew1ng th1s 1nformant, 1t became

qu1te obv1ous that he had ne1ther been adv1sed of h1s rlghts nor d1d'

ey o e

I,
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he have any idea as to what his rights were.

Theamost pathetfc case involving a native opfender was .one

-~

in which 1t became apparent that the informant (no. 67) was not

even cogn1zant of why he was in prison. From what we were ab]e to

discover, the informant had been on paro]e and was working in a bush‘h
e v L ’
‘camp. When' he was injured in an accident, he decided to return to

a city some 50 miles away to see his parole officer. This waé a
4

"'A,h011day weekend and his parole officer was out of town He then

0

decided ‘to visit his w1fe and soa whom he had not scen fop 18

<

~ months. Unfortunately, they 1ived hearTy 200 miles away. The

trip const1tuted a v1o1at1on of his parole agreement and resu]ted

in his return te\ghe pen1tent1ary

But the REMP they lie somet1me because’ | c0u1dn t under- .
stand English. I don't know why they pinch me. And T
say "yes", supposed to say I say "yes", and some -
of thosewords is supposed to be "no’ and I say "yes" ---;/’
don't understand Eng11sh When they say, | don't under-
stand what. they mean. The last’ time they took me there
L my. paro]é officer about nine months I work up there in
. 1 got a parole and I work up. there nine-
'months and 1 hurt my, arm. I break here -1 cut thé tree,
see. The other ohe standing here and it push this‘way. .
- And I come to town. Had a holiday. And my parole officer
is.not there. I couldn't do anyth1ng and I got $125 and ~
I heard it there my family didn't need anything. And I
went to. - . to see my family because 'l never see
* them for year and half. And I go out there three days
+» and I come back here and 1 see my parole off1cer and he ..
send me back here (no. 67) ‘ o

_Not all nat1ve offenders fare so bad]y The offender who

is aware of his r1ghté or who has competent 1ega1 representat1on

e =

N

_may, despite h1s own ignorahce, avgid being ra11roaded 1nto
p]eading guilty. However, the fact rema1ns’that not all defendants

areiequa11y'equipped‘to-protect themselves when“theVdisposition'of



the1r cases, at least in part, involves thg,ab111ty to negotIate

, and man1pu1ate Th1s fact underscores a fundamenta] d1ffegence
between a pure ‘due process model and a crime contro1 mode] whlch |
emphasizes justicé by negot1atton.' The former is designed to’
protect all defendants from the abuse ‘of official authbrity; the
]attevr"a'ffords protectiovn from such abuse onTy to those who .are':"' ’

clever, powerful, or Tucky enough to successfully negottate‘andvﬁ

manipu]ate. " ' L

. Where plea negot1at1on is common, there is a. o
question of the fair and consistent opportunity. for .
all defendants to part1c1pate in the bargaining
process (Newman, 1966:42). _ ' o

. This prob]em, put in 1ts most extreme form, is that we may f1nd o
that the on]y 1nducement wh1ch is needed to obta1h a plea of gu1]ty

from a defendant who is both 1gnorant and powel1ess is the offigial °

¢
——

~ command to plead gu11ty, ' . . . .

E. Dead Time: The Remand Inducement

As seen 1n Chapter Six,. re]ease on baﬁ] wh1]e awa1t1ng
trial or negot1at1ng the outcome of a cr1m1na1 case is 1mportant
m; + to offenders. Since one is often not credited w1th the time
_ served n cUStody whi]e awatting trial, the threat of having to
serve a protracted period of "dead time" may be used to 1nduce a
‘\f\\\herson to enter a plea of guilty. K . b
Unless .there exists a large back]og of cases, such a

threat may be difficult to carry out for it requ1res the cooperat1on

of‘a+l\\ff1c1a1 agents, 1nc1ud1ng the Judge. Th1s, we suspect

exp1a1ns why only three 1nformants be11eved that be1ng remanded in
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custody was used to induce them to plead’ gu11ty "At the same time,
a]l three 1nformants bel1eved that the tactic was used qu1te -
frequently rh1s “may be viewed, hoWever, ‘as a funct1on of their

part1cu1ar status and rangeweﬁmexper1ences a11 three were known °

'.to the author1t1es as career crgm1na1s and had extens1ve exposure <i/

e

towthe tegal process.
When asked by one of the 1nmate research ass1stants, "Do -

you th1nk they use remand time as another 1nducement to cop a p]ea7"f

L,’ T id

one 1n§ormant rep11ed. ot

} Oh, sure . . . shit, a]ways,' ‘ ¢ . Look, I did
spend 41 months on remand. ‘1'd have ®een there three *
months if I1'd pleaded guilty and put up a token defence.

. There is, no doubt about it. Undoubted]y so. -1 want you

"to "guess how long it took me. ‘to get to trial between my
firstsgrial and my second. Just estimate: E1ghteen
months! It's amaz1ng what-they can do when they're

- %eally 1ntgﬁ93ted in"delaying-a trial. (no. 24) - R . -

. ey

One. 1nformant, a vorking th1ef be]1eved that he was
¢V

,threatened with a 1engthy per1od of t]me remanded 1n custody in’

2

order to force him to p]ead gu11ty to a m1nor charge " He fe]t that
- «

this wus done because, a]thouqh the police were certa1n that he had -

_____

c0mm1tted ‘a ser1es of burglaries, there was 1nsuff1c1ent ev1dence .

to warrant a-charge.

4

' Down in K . I got, p1cked up with a yaung g1r1

"~ 3nd got_charged with ‘contributing Fto"ihe delinquency of

-a minor]. - And they to]d’me that if I dtdn't cop_out,”
I'd eénd 'up doing six months and then some on .remands..
And, like ‘they had nothing on me 'cause. thé girl wouldn' )
- say nothing.. A1l she was doing was hitchhiking. But -
there were some -other things that they were -pretty sure’
I'd done and. couldn't.prove and this’was ohe way to ‘get _
, mé out of circulation for awhide. And, 5o, the Sergeant .
» at this po11ce station told me, he says, "Ifsyou don' t
" cop out, I'11 make sure you get six months on remands
So, I d1dn t know what to -do, cop out’ or f1ght it, 'cause: .

-
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Another 1nformant was not SO fortunate in a case wh1ch

210

“you'd only get about six months aflyways. So, I turned -

around and got a lawyer. After he read the statements that

vthey wrote, he told me to go to court and pTead not guilty .

'cause there was nothing to it. So, I went in there and

_pleaded not guilty and they dismissed the charge right
 there. So, if I would've went in there w1thout a ltawyer,

I would've been dotng s1x months

DO YOU. THINK THAT THIS THREAT OF LENGTHY REMANDS IS USED ON
OCCASION TO GET YOU TO COP OUT?

I think it happens quite f%equently” (no 19)

1nvolved s1m11ar cond1t1ons

>

In - .. they did that to me. Picked me up-on car
theft. Locked me up in a cell all by myself - wou]dn t
let me talk to another prisoner.

even
k‘ N
IN ORDER TO FORCE YOU‘TQ PLEAD GUILTY2 .

" -Sure. I said, "whét am I chargéd with?"

"Car theft. You go- to court in the morning.'

Go to courtin the morning, call my name out--- I didn' t :
even .get to open my mouth. No plea! "You're remanded,. eight
days or sooner." 1 thought, that was fast.  Eight days -
later, I'm back in court. I-thought we'd get it over with

'thi§vmornihg.- Get up there: "You're remanded, eight days
'or sooner." I thought, "What the hell's. going on? Don't

I even get a plea any more? Don't they ask me?" The fourth
time I went up there "eight, days or sooner" I got mad., 1
thought, “"What the hell!" '

The c0p came along -- they couldn t prove car theft -
and says$, "How do. you feel?" . :

I said, "What's go1ng on? - Howr Tong are you going to
keep me in heré? Don't I even get a plea-in court?™
. "Oh, hell," he says, "this can, go on for quite, awh11e
We're in no hurry to proceed." " :

I said, "Well, God, I don't fee1 Tike. spend1ng the -
re®t of my life in here

"Well," he says, “anytime you want to get it over w1th
we can ta]k ey . ,

"What do you mean?" ‘ _

. "I*11 make you a deal. Plead guilty to joy riding and
I' 11 guarantee that you don't get any more than two' months; = -

- -

_keep fuckin'. around and I' 11 see that you stay here for -

six months without a- pTea
I thought, "Well, I'11. have;to go along w1th him, One
way or the other I'm not going to get anywhere." 1 says,.

. 0K, plead guilty to joy riding."
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" The next_morning I 'went up to court, It wasn't even
my court day. Special court session! "How do .you plead?"
 "Guilty." : .
‘"Two months in the district jail." . ' ~
I thought %o myself, "Well, what thé hell?" What was
the idea when they couldn't even prove it to start with?
Usually they'll say that they haven't got evidence, with--
draw, throw out the case, take a stay of proceed1nqs, or
something. No. Lock h1m up in custody! It's always in
custody. I‘ve never. . . . (no.- 87) '

The threat of remand1ng a person in. custody for a lengthy

@

f“t1me 1s Simply- another one of-a series of 1nducements—"_"4“~~" e

y be used to obta1n a.gu11ty'p1ea; G1ven the exper1ences

‘of'these fhformants,’we may'hypothesiie that the techn1que 1s

. fmost 11kely to be emp]oyed when the 1nd1v1dua] 1nvo]ved is a
career cr1m1na1 and the s1tuat1on is such ‘that, while’ there 1s .'
stronq susp1c1on, there is insufficient ev1dence to susta1n ‘a
charge related to the offender's “norma] line of work." By
charging th;‘person w1th a relatively minor bffence ( to which
there also may be 1nsuff1c1ent ev1dence ) and’ thneaten1ng to remand
him. in custody for a,]engthy period of ttme, the pérson mqy be -
‘ 1nduced'to_enter avplea of gut1ty. whether.the.person serves his
time aslaveonvjcted or as a remanded}prisoher;.the»sdme end is
achieved: a‘career criminal” is temporerily kept off the street

s .and out of work. !

F. 0verchar§ﬁng'es an Inducement

‘What constitutes overcharging'is<re1ated more -to normative

" than 1ega] cons1derat1ons If.a defendant were charged with an

-offence wh1ch is ‘more ser1ous than could be supported by the facts '

- of the case, his best course<of act1op would be to go to trial on

<
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' the grounds that he would prohab]y not be convicted. In such a
case, overcharg1ng wou]d not serve as an 1nducement to plead
gquilty to a lesser charge. . ‘ ‘ ¥
Overcharg1ng as an 1nducement to plead qu11ty to a 1esser
charge relates more spec1f1ca11y to the nonn.whwch 1s operat1ng in
T a Jur1sd1ct1on in respect to a charge vis a vis ‘the behav1oura1 |

components (as opposed to the legal components) of .an act

'Some ‘defendants can with equa] appropr1ateness be Charged
with one crime or'with several related crimes. The
forgery of.the endorsement and the negotiation of a
cheque may be charged as one offence; or -the forging,
uttering, and possess1on of the cheque may be charged as
three distinct crimes (President's Commission on Law
Enforcement and Adm1n1strat10n of Just1ce, 1967b 134- 35).

If the norm in a Jur1sd1ct1on is to charge an. individual who

forged and cashed a stolen cheque w1th only one offence, then to 7 ..

charge h1m with. thréb offences 1n re]at1on to th1s act would be
perce1ved as overcharq1ng In much the same way that como1a1nts in
civil cases somet1mes contain exagerated c1a1ms .50 as to encourage

a negot1ated sett]ement {cf., Polstein, 1962 36), ‘an exagerated

212

charge in: a-cr1m1na1 case may be’ 1a1d to encourage a negotlated p]ea L

of quilty ‘to a charge wh1ch 1s, 1n fact the charge—whach 1s

normally 1a1d Th1s is’ supported by a f1nd1ng of Hagan s (1974 92ﬁ
wh1ch suggests ". . . a poss1b1e tendency to over-charge offenders
in anticipation of 'rewards' to be d1str1buted later in the bargain--,
ing process.”t ke | TR " ‘
| .. One techn1que wh1ch may be used: to encourage an offender to

. p1ead gu11ty 1§ to. 1n1t1a11y charge h1m w1th as many charges in

':’re1at1on to,an offence as poss1b1e (cf.,,Rem1ngton.and.Joseph, 1961?.

530).



213

L]

' DID THEY CHARGE YOU WITH fﬁREE ARMED ROBBERIES7

No. It was just -- the way they told it to.me was that -
in this one building, because there were three custodians
with the-money involved, that I could.be charged individually
. on these counts which wou]d turn it from one particular
« " _crime into three. They said that with a plea of, gu11ty.
: they" wou]d ama]gamate the three, ‘

'BUT&THEY NEVER CAME "THROUGH ON THEIR THREAT7

Oh, no, I mean they: can "t do it, but they try all those
’ ‘ things. In this case, it was the prosecutor who wanted
o theplea-of guilty . —He said 1ﬁ.J “plreaded quilty atmy
" preliminary [hearing], he'd give me three .years and make

it one charge. ,

© WHAT FINALLY,HAPPENED?

I wouldn't go along with it.. Ended up gett1ng conv1cted and
_.got five years but I'm appea11ng the conviction. (no..14) -

'A similar approach to using overcharg1ng as a barga1n1ng
1ever is s1mp1y that of couch1ng " - ; the or1g1na1 vers1on of
© [the] charge against the accused in the most extreme form poss1b1e
w1th1n the conf1nes of a g1Ven set of facts" (B]umberg, 1967 53)
In such cases, “The charges are f11ed to provwde '1everage to .’
insure a. guilty p]ea, and, the on]y real issue is the range of the '

g'reduct1on" (Newman, 1966: 79).—-3a view which was shared byvone of

. our 1nformants L e : ~—

Some years ago I went out and sto]e some motorcyc]e parts
with some friends. The parts were worth about $25. It
was. the front wheel off a Harley. - So, they charged us "~

- with. theft over [$50]. This was a used part. We just v
stole it off this bike in a bike lot. They. charged us with
the. price~of a new whee1, see, So I sent my lawyer—te the

- man and told him, "We'll cop out.if you'll reduce it to
theft under." So they did. There was no mention of" t1me
or anytthg ‘We got of f fa1r1y easy that way :

. DO-YOU THINK:THEY . CHARGED - YOU WITH THEFT OVER T0 INDUCE
YOU T0 COP OUT 10 THEFT UNDER? .

Oh, certa1n]y,‘certa1n1y.' We,were aware of it; 't 'police
:SE:Q
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-were aware of ity the prosecutor was aware of it. You
know, we all knew what was happening. We knew that if
they didn't come to us, we'd go to them, and they knew
that. (no. 32) : . -

' Finally; an 1nd19iduel may be charged with a series of crimes.
This ". . . may be'sufficient to cause the.def:&qshf.ﬁo p]ead guilty :

to one or two charges proceeded upon by 1nformat1on" (R. Mz]]s,

1966+ 518)

See, What theymllrdo>1ots of‘t1mes, they 11 charge you
with & E's,-whether you did them or not. But they
say - they related to each other, like they were sort of
done in a pattern. So, they know your pattern and they'11
take 20 of these B & E's and they'11l say, "0K, we're .

- charging you with 20 B & E's." And you kHOW‘that out of
that 20, you're going to get made on.,a couple of them, ‘so.
why not plead gu11ty to one 1nstead of having more on your

- record? (no. 7)

Charging an individqa1 in sueh‘a wayuthat the charge (or
charges) may imply the possibi]itylo\érsentence which is greater
- than the sentence normally given for the act which was committed
“inay thus,serve;es an inducement to pTead guitty to a'lesser, but

" in fact normal, charge.
| G, Summary
The outcome of a negot1ated sett]ement need not. always be

"ﬁarga1n" for a defendant. When a gross powet:;mbalance eQ\sts{

.the exchange wh1ch takes p]ace between offenders and officials: may.

: be.very one_$1ded.

Marginal. effenders . . .- may be dealt with harshly, an
left with a deep sense of injusticee having learned.y

late of the: poss1b1}1t1es of manipulation offered by the .
system. . . . Such improper practices as deliberate and
unwarranted overcharging by the prosecutor to improve his:
bargaining position, threats of very heavy sentences if
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: : : &y,
~the defendant insists on a trial, or threats to prosecute
. relatives and friends of the defendant unless he pleads
guilty may, on occasion, .create pressures that prove too
“great for even the innocent -to resist (President's Commis-
sion on Law Enforcement and Adm1n1strat1on of Ju’tl;e
1967a 11-12). ° ‘

In the course of intervieWing offenders about tneir experi-

ences ‘with negotiated justice, we heard of nany'dea15’whtch were

Vwc1ear1y to the benefit of offenders In1t1a1ly, 1t came as soine- .

g

th1ng-pf a surprise: when a.number'of.jnformants volunteered

" comments at the end of their interviews to the'effect'that,'"l
'sure hope that something can be done about th1s dea11ng It's

K rotten . After hear1ng of énough cgses such as those descr1bed in

As the data'1nd1cate, these are ‘dangers whichtshould not be ignored.

this chapter, the e]ement of surpr1se in response to .such commentS-

d1sappeared



CHAPTER EIGHT

CONCLUSION *

They can p]ay tneir games a]] they want but there

s are-supposed-to be-boundaries——--1ike-the-criminal -—— -

himself is suppésed to know how far he can go and

the officials. are supposed to know how far they ,

can go. .But these deals are -- there's no limit =

at all! - ‘ L e
Ve

-- Anonyni6us

EXEN

A.  Looking Backwards |

In Tooking at the system of negot1ated 3ust1ce from the’

offender s perspect1ve, the reader who is fam111ar w1th the re]ated {.b,"’"

11terature may Judge the extent to wh1ch there 1s a. correspondence"
between the v1ews of dffenders and off1c1a1s. At the. very 1east

hY

ve suggest that the offender s view 1s 1og1ca11y cons1stznt w1th h«"

| the more “respectab]e" portraya]s of the workwng of the r1m1na1

‘Just1ce system in genera] and the’ negot1atﬂon process in parb1cu1ar...- '

While the benef1ts obta1ned by offenders and off1c1a15 were

“,somet1mes more apparent than rea], the dea]s themse]ves were none ;f @ e

the ]ess cons1steht with destr1pt1ons of the 'r1m1na1 Just1ce system

wh1ch emphas1ze the goa]s of cr1me contr01 a'd bureaucrat1c eff1c1ency.

.We have d1scovered from another persp Ctlvé, a v1ew of a-

comp]ex process In the course of. cons1der1ng the offender S v1ew,

216



dem 217
, ;thetreader has had the opportunity to have a-glimpse of offenders
‘as human be1ngs with needs and desires wh1ch are not unl1ke those
of persons with non- cr1m1na] 1dent1t1es In most of the}preced1ng
accounts of'negot1atlons~there has“beenuan implicit awareness'of,
process, structure and norms yls;é_v' the cr1m1na1 Just1ce

system. It 1s out of this awareness that bas1c patterns of

hegot1at1ons emerged ‘ ' v
e e . e . "," - o“li_:' s

From the standpo1nt of the offender the k1ckback is -

' general]y the;nost benef1c1a1 type of dea] Dea]s 1nvoTv1ng the

kwckback of stolen property or mater1e1 used in the commission of“‘“
cr1m1na] acts ma) result in s1gn1f1cant concess1ons to offenders
whw]e furtherlng the ach1evement of the 1eg1t1mate goa]s of cr1me”
prevent1on and contro] However, it was suggested that the
_benef1ts obtained by off1c1a1s are somet1mes mor.e: apparent than.
real Taken to 1ts Togical conc]us1on, the poss1b111ty of mak1ng
such a deat Wév actua]]y encourage cr1me as offenders comm1t

. < S e .
cr1m1na] acts .to acqu1re the mater1e1 needed to bo]ster the1r-*

. v

’A;barga1n1ng pos1t1ons
: - Informat1on 1s the 11feb]ood of any po]1ce department
-Offenders uho can supp]y the po]1ce w1th 1nformat1on may . be able
Hto obta1n worthwh11e concess1ons from the author1t1es However,f:;_
“most . offenders percgfve the costs --"both’ menta] and phys1ca1 —-<».1

——

of act1ng as an: 1nformer as outwe1gh1ng whatever benef1ts they

-,”'m1ght accrue

A dealr1n wh1ch the focus Ais.a. p]ea of gu1]ty 1n exchange W

for concess1ons 1s the focus'of'most 11terature on negot1ated

. ) . L . . . ".' . ‘,‘ -
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Justice.  Such deals are designed to increase bureaucratic efficiency

'1n'appearance or in actuality. While‘common, they are of question-

"able.benefit to. most offenders. e . .

. Dea1s for bai] génerally involve a'kickback. The‘benefits ‘

a

to. offenders making such dea]s are twofo]d they are out of jail

wh1]e awa1t1ng trlal and they may return to crime to raise ‘money -

-—for. their- defence~w When the 1atter“15‘an offender £ mdtTVEfTﬁh S

for mak1ng a deal for ba11, it is obv1ous ‘that the off1c1a1 goal

of cr1me prevent1on 1s not furthered.

W "~ The offender 5. perspect1ve has drawn attention to some -

aspects of the negot1at1on process wh1ch h1therto have been genera11y

1gnored :
| AOne such‘aspect S that of Justite by negot1at1on as an -
‘ongoing;proCess ; For the offender who is aware of the poss1b1]1t1es
for man1pu]at1on wh1ch are present in. the systei,” the’ negot1at1on
process may extend from the 1n1t1a1 encounter w1tn the po]1ce
through the t1me of: sentenc1ng Th1s view of the negot1at1on .
process suggests that descr1pt1ons of th1s process wh1ch have been
conf1ned to the 1nteract1ona] boundar1es of the ro]e of the
prosecutor may be ana]ogous to the presentat1on of only ‘the second

: act of a three act p]ay

Un11ke prev1ous descr1pt1ons of the negot1at1on process, the f

.

o po]1ce emerged as freouent, and often 31gn1f1cant actors The

.
boritonis

pollce are- the gatekeepers to the cr1m1na1 Just1ce system In 1arge -

measure, thelr act1ons have a d1rec\\jnf1uence upon the stance .

ﬁ taken by the prosecutor in dea11ng W1th a defendant and he]p to -

Q”\~\;;¢-',
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define the boundaries of the disposition of a case. ‘The pd]ice'

were. 1nvo]ved in 79% of the 202 cases of barga1n1ng descr1bed by

Y

our"1nforwants In fact they'were the n]z off1c1a1s d1rect]y

dnvolved in condutt1ng the negot1at1on with the offender in 52% |

te

of these cases ‘
. .

Some vou1d ma1nta1n,that it is in no way proper For the

police to enqaqe in any‘type of barga1n1ng w1th an’accused| ‘Given ;'

»
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the ro]e of the prosecutor 1n the cr1m1na1 Just1ce system, prose-

J

cuttrlal barga1n1ng may. be more eas1]y Just1f1ed However,;1t hasﬁ

beon guqqested in- our ana]ys1s that 1f there 1s Just1f1cat1on for -

s

for crime prevention, law enforcement, -and the COnservation of
. . i . C . N3 - N

i o ] .o e [ . . - . .
“Jimited resources., e e ' ‘ ; r

As"in other areas of human endeavor offenders.whonenter
lnto the negotiation process are character1zed by d1ffer1ng 1eve15j

of requ1s1te know]edge and ability, as, we]] as. sources of power

uh1ch may be used to effect a favourab]e deal., In genera] those

‘ who ~Have the ability to successful}y man1pu1ate the system have

been a part of a cr1m1na] subcu]ture and are systematlc and reason-

bargaining by the pollce,‘such Just1f1cat1on3may~restde'1n the need o

ab]y successfu] in the1r cr1m1na1 pursu1ts In. contrast those -

’

who are at a d1sadvantage in the negpt1at1on process are genera]]y

L4

’ character1zed as 1gnorant of the ]ega] process and as unsk111ed o

occas1ona1 or f1rst t1me offenders Th1s ra1ses the poss1b1]1ty

“that the 1nd1v1dua] who is- 1gnorant power]ess, and perhaps, the

"]east b1amevorthy, will be subJected to d1sproport1onate1y severe

o

pena]t1es as.a resu1t of hjs'1nab111ty;t0,man1pulate the system'and ;
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“of the game on one extreme, or a mode] of coerc1on on the other,

4; ofFender "' '
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the ab111ty of the system to man1pu1ate h1m The "assistance of .

" competent 1ega1‘counsel may he]p to compensate for such unequal

barga1n1ng ab111t1es among defendants However, it shou]d be
noted that it is often the case that such 1nd1v1duals are 1nduced

to accept the not1on that a plea of gu11ty is in order before 1ega1

Tass1stan¥@ can be obta1ned

S

f

'.1t st1]1 1eaves'muth to be des1red FBY most 1nformants, b1tterness

l

and cyn1c1sm were the resu]t of hav1ng been a part1c1pant in. the

Ll

negot1at1on process - This a;t1tude is’ consonant with a decrease

. 'L'1n,the perce1ved Weg1t1macy of the cr1m1na1 Just1ce system Such

an att1tude mus t sure]y m1]1tate aga1nst the rehab111tat1on of the

t

B, fResearch‘Imp]ications'j?

' . v

Th1s exp]oratory research suggests that the beundaries of -

prev1ous research on the negot1at1on process have been undu]y

restr1cted In do1ng so,-tt calls 1nto question many of the

assumpt1ons 1n the 11terature about the nature of . th1s process

Future research whether its a1ms b\\nﬁp]anatory or descr1pt1ve,

\

shOu}d haVe as 1ts scope the study of the offender s career from :

‘ﬁ-\
f1rst contact w1th off1c1a]s to the f1na1 d1spos1t1on of h1s case.

Obv1ous1y, there is no off1c1a1 record wh1ch will comp]ete]y ref]ect

the dynam1cs of th1s process

Whenesa system of negotiated'jUStTCe.exists, and where.’

4



: c1es Letween mate- and female cr1me rates ,-n*» ~

7

>
d1fferént1a1 opportun1tes and abtlities to negot1ate are present,

sentence d1spar1ty will be the 1nev1tab1e outcome. Wh11e the

‘ex1stence of necot1ated Just1ce w111 not who]]y exp1a1n away

disparate. sentences‘which have trad1t1ona1]y been accounted for 1n :
¢ ,l' .

terms of such var1ab1es as the race of the offender, his prev1ous

1 o

record of cr1m1na1 act1v1t1es, and 1nd1v1dua1 1d1osyncras1es among

< @ R 4

" Judg es, ‘a more thorough undersfand1ng of the negot1at1on prbcess

shou]d suggest add1t1ona1 var1ab1es wh1ch have exp]anatory power in s

acceunting for” d1sparate sentences CR S Cw o

.3‘~

Our f1nd1ngs have 1mp11cat1ons for those who emp]oy off1c1a1

. recoros and stat1st1cs in cr1m1no]og1ca] research They serve as

a further warning that 3 record of conv1ct1dns may not be an accurate
$

1nd}cator of an 1nd1v1dua1 S pattern of cr1m1na1 hehav1our They

add a caut1onary note to the assumpt1on that 1enqth of sentence is -

)

necessar11y an accurate,1ndex of the serﬂousness of one's cr1m1ra]

Al

behav1our The pattern of negot1at1pn }n wh1ch a ma1e offender N

p]eads qu11t/ 1n exchange for the droppnng of charges aga1nst a

ffemate co- accused shou]d be, cons1dered ln account1ng for d1screpan—

/. “’!v . o . -

”

"-'(v..

o

F1na11y, our descr1pt1on of the negot1at1on process serves

as yet another warn1ng that 1t is an errdr to carry out research on.

N

the po]1c1no, prosecut1ng, defend1ng, or Judg1ng process 1n the

A

cr1m1na] Just1ce system and to assume that these processes are

-_decentra11zed and 1ndependent of each other. no 2. Qf

-

-

% B . - L B ? RN
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‘ C. Policy Implications

) . . o
*Before 1aunching into a series of policy recommendations

which are 1ntended to serve as a panacea which w111 prevent future

222

abuses of an 1nd1v1dua1 S 1ega] r1ghts and br1ng the ideal and the )

“rea11ty of the cr1m1na] justice system intc perfect a11gnment, 1t

~would be wice to ponder a few realities.

negotiation‘process will resq]t jn greatér contro]land procedural
regu]arﬁty jn the administration of'crimina1 Jjustice, jncréased
visibtlity iS“desirab1e.‘ Such regu]ar1ty is des1rab1e in that it
is bas1c to the ph1losophy which underp1ns the system of Just1ce
4However, it shou1d‘be.rememhered'that it is, in large measure,

-the lack of visibi]fty'andvthe lack of procedural encumbrances

which permit the negotiation process to ihcrease byreaucratic

efficiency and control certain types of criminal activity. There

s always the-aanger-that if highly .stringent procedura]‘safeguards '

are created, the prccess may actua]]y become 1ess rather than more

v1s1b1e as off1c1als attempt to preserve a pract1ce wh1ch has
become more or 1ess 1nst1tut1ona11zed in some Jur1sd1ct1ons

'f”# -_fg} Mo t di f_ 1t1es assoc1ated w1th the system of
- ,;p‘*"‘_

._negot1ated justice can be traced to the abuse of d1scret1onary
\author1tv Q]scret1on, by its very nature, is subJect to abuse.v
At the same time,.a'system’of‘]aw which mives no disCretionary'
author1ty to 1ega1 agents is a tyrann1ca] system. -As Judge Char]es

v L R . - o . “‘.‘ ., ,
Bre1te] ‘has wr1tten ' o o e

1. To_the extent that the _increased visibility of the o

et
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el o : '
o o L. §
If every policeman, every prosecutor, every court, and !‘v

every post- sentence agency performed his or its respon~
sibility in strict accordance with rules of law pre-
cisely and narrowly laid down, the- criminal law would
be ordeged butintolerable (quoted in President's Com-
mission, g Law Enforcgment and Adm1n1strat1on of

Just1ce, T967beﬂ30)k,ﬁ ,
~ Qurs is a system of 1aws »WUt néx\s\also a system of . men we may

~\\

weed out some bad men fron;the system, but even good men scmet1mes

- use bad Judgment Judgmert 1s, of course, necessary " Coming after

the fact and often represent1ng a higher moral plane than is,
reflected: in the day—to-day arrangements among men in soc1ety, it
'sometimes appears harsh‘and hypOcrttica].m ' _ - |

| 3., Many offenders were very unhappy with the system of
. negotiated justtce Some were also qulte‘art1cu1ate ‘when speaking -
of the Ydeal system of cr1m1na1 justice, If an offender (or, for
that matter,‘an off1c1a1) fears unp]easant consequences as a

result of a deal the obv1ous so]ut1on s simply not to enter 1nto
. v )

' negotiatton It 1s un]1ke1y, however, that many offenders w11ﬁ\d%>
so for once an offender is aga1n entang]ed in the web of "the 1aw,
| the 1dea]s wh1ch he espouses w11] probably come into-conflict
'w1th-h1s 1mmed1ate 1nterests So Tong as it is not to our advaAtage,
'tme ]ast th1ng most of’ us want is Just1ce _ | ' '

4\, To the extent that the criminal Just1ce system does,,"
‘¢1n fact funct1on as a system, a remed1a] measure which is directed -
at only-one 1eve1 of the cr1m1na1 Just1ce system w111 have an 1mpact
:;on other 1evels of the system. For examp]e, should the prosecutor S
.~off1ce :nnounce fhat it w111 no ]onger enter 1nto negot1at1on w1th

defendanté, the po]1ce-may feel forced to make’ adaptat1ons_to
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1nsure a larger number of gu1]ty pleas from those arrested S0 as

¢

to avo1d an excess1ve amount of time befng spent giving test1mony

i . . : . ’
Al - . .

The preced1ng commerts are intended to suggest that 1t is

h1qh]y unkaeTy that the system of negot1ated Just1ce w1TT be

~ eT1m1$ated or that safeguards can be 1mp]ementedﬁwh1chmw1]] prevent .

the’ poss1b1]1ty of 1n3ust1ce be1nq done. Those who'aré dfsturbed

‘by such a pess1m15t1c conclus1on may hope for utop1a or,they may

~ who go thrcugh it.

cope. Cop1ng m1ght include some of the foTTow1ng suggest1ons |

. {
- which are 1ntended to enceuragﬁ greater proceduraT reguTar1ty 1n

the bargaining’ process and’ a greater sense of fa1rness for thosel‘

“ s
"

e The naive accused must be afforded greater protect1on

)

in the-negot1at1on:process Th1s implies inmediate access to b

' !ﬁ%meteht TegaT“counseT Defence covnseT --.not the prosefutor or’

the police ~- shoqu ex01a1n to h1m the Q?iure of the charge and 7l7

i . Q -~ .

: the alternatives which are open to him, o SV

There should He greater'recoonitionfﬁn actuaTlgraCtice

Cof ;“: 2is :lrctwon tetveen factuaT and TeoaT quilt. Too often, thq

Q‘ ' M ; '-I .
prosecutcr, because of- overwork relies. too heava]y on the charg1ng’

recommendat1on g1ven to h1m by the poT1ce Stnce the poT1ce are’

not tra1ned to make thé TegaT d1st1nct1ons which are necessary in

- Tay1ng an accurate charge,- the resuTt may be that an offender faces .

&

- a charge wh1ch is out of proport1on to the offehce comm1tted The

0 \)A

more active 1nvo]vement of the prosecutbr 1n the charg1ng process,

.’,,

may d1m1r1sh the. T1ke11hood of th1s occu_jence
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kB Penhaps mest.cruciel is that the judge play a more
active role in the negetiation pnocess :.Qt present his role is.
11tt1e more than tnat of a rubber stamp, 1eq1t1m1z1ng that which
| has talen p]acn outs1de of the courtroom. He is undoubted]y -
unaware of the nature of much, if not most, of what has thanspired-

outs1d° of the courtroom Th1s 1s unfortunate ' In the name of

soc1a] de fenfe and t1e protect1¢h of tle r1qhts of the defendant

(
a judge shou]@ not accept a quilty p]ea until he ha§ sat1sf1ed

himself that there is evidencé which would sustein a finding,ef
. Coee s _ i
guilt and establish that the charge to which the defendant is ._’

14

pleading is neither overly harsi nor overly 1en1ent; Upon ]
considerinn the case, the jndge should then indicate his wi11ingnees
or unwif]inqness to accept‘the plea. Tolthis end, an amendment to
the Crtmina] Code is in erder. Such an-amendment would recoanize
that it is theiduty of the judge to inauire 1nte'the propriety of’

a p]ee of gdiity-With ]eck of snth anﬂinquiry'eonstitutinq grounds w
for an appeat. Should negotiation be the basis for a plea of
nguitty, the'terms'of the negotiation should be recorded so as to

help regu]ahfze that nhich,is; to.é great extent, an‘fnetitution—
elized practice‘ " Finally, should the judge be 1nv01ved 1n any .
negot1at1on, such 1nvo1vement shou]d tale place in open court to
avo1d the appearance of collusion among the judge, other officia]s,

and the defendant.
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e APPENDIX Iy, 4
. " . " N q.\” . .ii‘s‘ .
GLOSSARY o
, , . o
: "y L
. LT f ) "Yf‘<
: - A
‘B & E -- break and enter, o .
. A ' v ¥
' Beef ‘- a criminal charge! g
}‘ Blt -- a sentence 1nvo1v1ng 1ncarcerat1on ' V'.y
at*B1tch ~-a sentence of~prevent1ve detentlon for one adJudged to be
. hab1tua] cr1m1nq] o : L
o Boost -~ to shop]1ft ‘ ,.“':: ‘.'ﬁndn B . ‘.
5 N Bucket c- a city Ja11 j'-,;}ffn"', : |
.&v'_ .Bug house/-- a menta] 1p§t1nu§10n.~, R ¢ )'4 ! o f*
Qx,.egﬁ,Bu]}.--aa pr1son guard or po]1ce 0ff1cer, depenqing,uponlcdﬁte*t;:?
(= Can -- 3 safe. SR T_ ‘:_f ;~'?" | :
’Code -~ the 1nmate cod% whmch emphas1zes oppos1t1on to staff values
fCop out]-— t plead gu 1ty., ' .
~— ;

Deuce - two-year S ntence _
. v o -
,Deuce lgss =43, sent ce of two years lTess a day In Canada, this
“medns’ that the sentence will. be served in a prov1nc1a], as oppgsed
to a fe era], 1nst1t t1on ’

.

B T
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- Horseman -- a member of the RCMP.

- SquareJohn --'a person w1th a noncr1m1na] 1dent1ty
-'.Stra1ght goods —-.the truth -

?Strap -= see bu]]
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RS 0
- *

uJoint -- prison

Kick in ---to ga1n entry into a bu11d1ng by means of smashing a door

-or window. This is considered:by most to be an unsophisticated

approach to burglary. ‘ ‘ - L

| Laying track -- to»]ie to or con someone.

Patch -- to receive conceSs1ons in the disposition of a criminal
case as-a .result of giving stolen property, materiel used in the

comm1ss1on of: cr1mes, or other favors to the author1t1es., . :

" Pinched -- arrested

Prov1nc1a1 t1me -~ a sentence of ]ess than two years.

Sawbuck --a ten-year sentence

Smack - hero1n S R ' ,

'Street the -- the out;%de wor]d as referred to by conv1cts

/

W

"So11d con -~ an 1nmate who adheres to- the d1ctates of the 1nmate code. :
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