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ABSTRACT
S
*
This essay tries to indicate the core or central
meaning of the concept of "authority." Since authority
is a.concept which is discussed in various domains;
namely, -law, politics, soq{ology. education, philosophy,

s

and political philosophy, the core r-aning of the concept,
at places, becomés blurred or confused. iThis thekis is
an attempt to show tﬁat the concept of "authority" has a
core or central meaning. This thesis tries to show that
the concept of "authofity“»in our schools~-in spite of

all the talk about love and care--relies more on the
central or core meaniﬁé as 1 have tried to show. 1 also

have tried to show how the Criminal Code of Canada pro-

tects teachers in their exercise of guthority.

iv
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CHAPTER 1

INTRODUCTION

The purpése of this thesis is to uncover the major claims of
the tcachér'to be placed iﬁ authority, in the sphere of behavioral
and soci;l control, over children and young adults. Such a study
1; not difficult to justify because'feachers, as a matter of faét,
are placed in ;uthorify to "properly" control children under theiv
Care. We can seriously ask, therefore, what Iigbsjor claims to
Traitimate uuthérity, the teacher can appeal to when questions of
legitimacy are raised.

“ My initial concern with the concept of "authprity" began

. . . 1 .
after reading R. S. Peters' Ethics and Education. In this most

recent account of the concept of "autbbrity," Peters tells us

that he i5 going to get clear on the appropfiate form of social

control in schools by addreséihg himself to.the key poncept of
¢ N

"duthorlty Peters' concern dbout the approprlate forms of
.,1

B 'a.
social control in bChOOlS is lbdged in’ thls c1rcumstance.-§f a

- [ ., .
.

,chool mirrors the type of 50g1al rontrol of a prison or the dis-

<

torted fOlm of "the rat- xagg\ln soc?ety,v then the organization

of a school can be distorted to reflgct‘lt. School authority

- A
""""" . , a"

1 . .
poters, R. $., Ethics and Fducation, (London: George

Allen and Unwin, Ltd.), 1959. ‘ /

2 . N
Ibid., pp. 237-238i . 7 @
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s
should not, Peters would suggest, involve the social control of
coercion nor a system of extreme reward‘andxpunishment. Further-
more, Peters says:
The concept of 'authority' is necessary to pin-point
ways in which behavior is requlated wi{thout recourse
to powér--to force, propaganda, and threats. 3
In Chapter 1I, I arqgue that Peters' views on the concept of
"authority" are neither sound from a‘desériptive_point of view
nor realistic. Contrary to Peters' claim that behavior can bo
regulated without recourse to force or threat of punishment; I
arque that "force" and the concept of "authority" are closcly
vonnected. My major claim, in Chapter TI, is that Peoters'
—

dccount of the concept of "authority" is lofty (too ideélistic)

" and that he is not using the word "authority" in a descriptive

,

way.
N .

* I often refer to Peters' work on the concept of "authority"
because - (1) Peters has emphasized the concept of "authority" in

threc well-known published works, and (2) Peters discusses bhoth

authority'and school authority. 1In addition to Ethics and Educa
tion, I have in mind his essay entitled "Authority," and his work

. S . 4 N
Authority, Responsibility, and Education.: However, this thesis

3
. Peters, R. S., Authorlgy, ResponSLblllty, and Education,
(Londons George Allen & Unwin, Ltd., 1959), p. 21.

4Peters essay "Authornity" first appeared in the Proceedinygs
of the Aristotelian Society, Vol. 32, (1958). “Authorlty"rlb alsn
reprinted in Political Phllosophy, Quinton, Anthony, (ed.),
(London: Oxford University Press, 1967), pp. 83-96.
L




3
is not on Peters' work; .I have tended to emphasize Peters' views
. _ L [} .
because he emphasizes the concept "authoriAy" as well as "teacher
authority.”" Political or legal philosophers, it is notewofthy} do
. ' : .
not specifically discuss teacherjaqtho:ity. Educational philoso-

phers who discuss the concept of .teacher authority, as Brian

Crittenden in his Education and Social Ideals, do not pay suffi-

cient attention' to the "distinct juridical notion of authority"
and tend to discuss authority in' the educational sphere-"oﬁly in
1ts normative sense.'™ My primary aim, on the other hand, is to
consider the meaning of'"guthdrity?.in a descriptive.sense‘in

. L N ' A ) “, .
which 1t belongs to the domains of politics and law, and thep to
examine the tcachers' riqht'to.be'placed £3'auﬁhority in our

. . - L - :
-legally established school system.y
After fiﬁdinq,'in'éhapter 11, that "authority" is closely

connected to "force" or "power,* ‘and goncluding that "authority"
justifies the use of "force," I undertake to uricover the majo;.

¢ . -
imate authority.

.

cléims to legit
»Afto% uncovérihéﬁfouf méﬁgr'clé}msléo~légifimateﬂauthoyity,'
T éanider these élaims:in connection witg the rigﬂt of the
teacher éq be placed ig aupﬁority. 1 begiﬁ by taking up the
distinction between being ‘an auth;rify, in the sphere of knowlpdqq,

R . . [y :
and being in authority, in the sphere of law; that is, social

control. At the end of this Chapter IV, I show:how the only,

o .

Crittenden, Brian,, Eddcation and Social Pdeals, (ioronto:
Longman Canada, 'Ltd., 1973), pp. 67-68. : : :
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"acceptable” claim to teachar authority in our society is the
I Y Y

legal one.
Since the legal claim is the only acceptable claim to
‘ .
' teacher authority, the Appendix deals with the right of the

teacher to apply légal, or "legitimate," force; and the legal

N <
bounds of excessive punishment.

[N

The Appendix, therefore, is

legal in nature.



2 ° " LEGITIMATE FORCE

I'oters' cncounter with the concept of "authority" in his

wor k _I\y‘t'_lg}_tr_i__t_li_.R_vsponsibilitj, and tducation led him to this
conclugion:

The concept of 'authority' is necessary to pin-
point ways in which behavior is requlated
without recourse to power--to force, propa-

ganda, and threats. 1

inoaddition to this very firm positron, Peters also says:

It aay be wetl, of comrse, that the ability
« tO cnercine power may be oa o nes essary condition
for the exercise of somc forms of authority.
Behind the voice there s often the cane. 2
What are we to make of Peters' recognition of force as a
necessary condition for the exercise of certain forms of

autlority and his use of a school example, and the view that

authority is a term which refers to a kind of behavior foreign

to irrational persuasion?  The key to answering this signiticant

question is tound in Peters' concern with the type of soctal
%

N

control appropriate to the school.

i'vters, R. S., Authority, Re:sﬂ)_nsibjljty, and Education,

(London: George gallen s Unwin, Ltd. , 1959), p. 21.

2
Ibid., p. 21.
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In Ethics and Education,Petery tells us he is going to et

¢lear on the appropriatg form of social control in schools hy ( -
addressing himself to.the‘key concept of "authority." He saywu
that if the school mirrbrs the type of social control of & prison
‘ -
or the distorted form of the rat race in society, then the
orqanization of a school can be distorted to reflect it. Poters'
Oheern with cortain forms of social control arises from his view
that the purpose of a school is to transmit to children that which
4 community reqards as worthwhile and valuable. The manner of -
transmission, to be c%fsistcnt with what the community valucs,
must not include, Peters maintains, the sociai control of coer-
c1on nor a system of extreme reward and punishment. :
Poters seems to confuse and distort the core or central
meaning of the concept of "authority' because of an honorabjle
concern about what schoollauthority should be like. His confu-
sion is demonstrated by his recognition of £he role of force, on
the one hand, and éhe development of a lofty conception of the
concept of "autﬁority" on the other. Taken this way, I would not
arque with he view suggestine that school authority should be
different in the sense that school organization should not mirrom
more coercive forms of authorit.. But taken as a description
and clarification of the concept of "™authority" itself; it must

be realizoed that Peters' contention that authority in educational

3 .
Peters stresses the importance of the manner oﬁﬁlransx‘sflrn
in Chapter IX of Ethics and Education, pp. 237-238.
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contexts should not require contormity through the use of torce, 1w

hormative. s is not to imply that portions of Petors' analysie,
4 .

are pot to he regarded as osignificant contrihutions to the un«.h-x-.

standing ot the concept of "authority." Indeed, much of his thret

written accounts contain important insights which 1 shall (“M:kh/\

- Q . .
However, "authority" defined as a concept which pin-points how

AN
b Lt
contornady in brought about wrthout recourse to power or torce and

other ‘extra-rational causes will have to bhe dismissed. Authority,
<ottt many tonns, does tell us somethiing about contormity, bot
Atiat it tells us s obedience s duce to authority as a powel buacked
"

oy ltorces T "force,” towever, can be of various forms.

Hrnce eters does et answer the question "what Us authogity "
Loohall began with a gewcre acconnt of "force” and ity plac:
within the concept of "authority” .. oualized by authors who haola
A4 View somewhat. contrary to beters' view. By beginning with

(s Lot
et et

"l hope to qet clRearer on the concept of "authority" for as
.
veterca sayn, and 1oagree, 1t ois A key concepst .

A theory of obligation, whatever its form, atterpts to
thower this question:  Why should we obey the authority?  The
“hswer o can be obtained, (uinton suggests, from an interpretat ion

: ST ; ~v4 3 :
ot tihe concept ot "authority, Although citizens seldom ask
this amportant question, (uinton maintains, when it is asked Jhe

response will be an terms of the fear of the consequences for

4

cecoytanton, Anthony, (ed.), Polit: .1 Philosophy,

(iondon:  oxford University Pross, 1967), p. 13,
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djSobodieﬁco. This kind of response, it seems fair to assume,
o
takes thé concept to be power to impose consequences or the
ability to wield force. 1In claiming that "force" is an essential
.element in the concepﬁ of "authority," Dennis Lloyd in his The
Idéa of Law refers to H. A. Frankfort's description of the two
deitiea of ancien£ Mesopotamia; According to Frankfort, the
Mesopotamians singled out two deities for special reverence;
namely, Anu, the god of sky, and Eﬂ{il, the god of storm. The
sky god issued commands which required obedience by the very
fact of having come from a supreme deity. Anu was the symboz éf
authority. Yet, even theseAanciﬁnt worshippers realized that Anu's
éommdnds;did not guarantee compliance. They made provision,
therefore, for‘Enlil, the gnd of storm. 1In response to Frankfort's
dcsc;iptibn, 1.loyd refers to the'god of storm as "forceﬂ/iy/terms
of its applicution to legai sanction. without the god;of<§tcrm,,
t.loyd says, tho éomménd; Qf tﬁe god of sky cquld not be enforéed
and would not be obeyed.S The énforcement of legal autho;ity,’
‘Iloyd claims, requires force or legal sanction. On the topic of
torce, Qg}nton says boﬁh Aﬁst;n and Weber: . |

. ; hold that a large measure of effectiveness
Ln imposing its rules is necessary to a state.
Weber adds that the means by which this effective-

ness is secured is wielding the only physical
force that is generally recognized as legitimate.

5 .

It is noteworthy that Lloyd flrmly contends that moral
obllgatlon to obey legal authorlty is not a sufficient condi-
tion for its existence.

" 6Quinton, Anthony, (ed.), Political Philbsophy, (London:
Oxford University Press, 1967), p. 6.




9
Sincu‘ledifimacy and Weber arc taken up in Chapter III, I would
like now to say something about Austin because he is the author of
the command theory of law which is regarded by maﬁy as a justifica-
tion for a totalitarian government system based on force. Accord-
ing to Austin, a sovereign is a determinant‘human being who is
characterized by two features. First, he is not in the\habit of
obedience to anyone; and second, he gencrally receives hafitual
obedience ﬁrom society. When one disobeyed a command of thek gove-
reign, the theory holds, he would be visited by an evil; that is,
“punishment. A visitation of force, whether it was in terms of
physical punishment or some other harsh form, was backed by Lhé
Luwer of the sovereign; that‘is, the ability to force persons to
obey. This doeé not suggest that Austin's notion of sovereign has
.the same meaning as legitimate authority; force, however, is the
key to describing how conformity is brought about in Austin's
theory. Since Austin, Weber, Quinton, and Lloyd emphasize th.
importéncc of force in the:ir discussion of authority, I wish to
review Peters' notion of force to uncover his réasons for failing
to empﬁasize it. as well.

Peters takes issue with de Jouvenel's view:

. . to my potice I see the work of a force:
that force is authority . . . 7

He says that to think of authority as a kind of force is to

7 o . RN )
Peters, R. S., Authority, Responsibility, and Education,
(London: George Allen & Unwin, Ltd., 1959), p. 13.

B

4
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reduce man;s conformity to rules fo th; attfaction of iron filings
to a magnet.\\The gnalogy takes "force" to refer, it is perfectly
clear, to natural inability to resist certain kinds of conformity.
Since we do not like to' regard ourselves being forced_in the sense
Peters suggests, we may‘tend to accept the viéw that force is a
condition reserved for physical or insentient entities. There are,
of course, othe} analogies which can be used to'show how force is
appropriate in terms of the necessity, on the part of human beings,

to conform under certain circumstances. One of the best examples

of this type is found in H. L. A. Hart's The Concept of Law. His

notion of being obiiged in the sense one is forced to give onc's
money to a gunman-is a more appropriate anélogy, and properly
spoken of in human situations. Here the subjec£ takes into dccodnt
the seriousness of the gunman. He asks: 1Is it a real gun? Will
he shoot? and so on. After due congideration, perhaps of a hasty
nature, the subject agrees to turn over the money. Surely we

agree that there is a clear elgment of compulsion present in situ—
ations of this sort. Would not 6ne be essentially correctfvlf
placed in such a situation, in charécterizing.this situation as
‘onclbf being forced? If the gunman, in the analogy, symbolized
Aﬁstin's uncommanded comménder, or the school teacher with cane in
hand, then would we not‘agree that such force, wﬁether actual or
potential, is the force 5ehind and of authority? Hart's example

of the gunman shows how force is understood in terms of the human

condition. Hart's analogy is appropriate but Peters' is inadejudte.



1.

’

Given that poters' analogy is indeed one of an absolute nature,
it seems relevant to pursue the meaning of "force" as it apklées

not to iron filings but to' human beings.

Lon Fuller's The Case of the Speluncean Explorers8 was

written to show how philosophies of law differ, but it also demon-

strates how compulsion to obey legal authority is not of an absolute

t

naturc. The case shows us how persons are normally forced to obey

‘a legal order because it is backed by force; that is, it is backed

by a threat. For these reasons I would like to review the

facts of the case and emphaéize force as a sanction applied by

legal authority. -
Fuller describes how a party of five;explorers of caves came

i
to be trapped indefinitely within the confines of a cave. Curiously
enough, it scems, the explorers possessed a wireless radio. After

being in contact with a corp of expert, rescuers and having realized
that'they could not survive until after they could possibly be:

rescued, the Spelunceég\explorers decided to eat one of their
R .

R

number. This they did. Upon being rescued, the four remaining

meabers of the party werc arrested and charged with murder.

Law N.C.S.A. (n. s.) 12-A.,in The Case of the Speluncean
‘ . ) « //_\‘
Explorers states: "Whoever shall wilfully take the life of \@

another shall ‘be punished by‘death."g

8The Case of the Speluncean Explorers is hypothetical.
An actual case, The Crown v. Dudley & Stevens, is about’'a cabin
boy who was killed and eaten because he was the weakest of the sur-
vivors of a shipwreck at sea. The court found the defendants
(Dudley and Stevens) guilty of murder as charged. A public order
similar to N.C.S.A. (n. s.) 12-A. was applied.

9 .
Fuller, Lon, L., The Problem of Jurisprudence, (Brooklyn:
The Foundation Press, Inc.,,1949), p. 4.
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The force of this sanction is clear: for if one wilfully takes the

1ife of another, provided he is caught and found quilty, then he

\

can predict he will be punished by deaﬁh. In the case of these
h

cave explorers, the power of authority fq create and enforce this
public order is derived from the legitima€§ existence of the Common-
wealth.  The authority of the Commonwealth 5gstifin use of
force. Here force refers to the legitimate géility -gply.the
sanction, and.in this case it is public law N.C:S.A. (n. s.) lZ;A.
'Thg Supreme Gburt in the Spél&ncean case found tge four fen guilty
of mﬁrder ocven though thcimgth( {of seleetion used was regarded
4 :

Tan buasically fair by the court 10 The guthority of the Queen's
Captain who orders a scaman to "walk the plank," it is noteworthy,
also utllizes his power of authority in both his pronouncements

and chci; enforcement.

The Speluncean explorers while under exgpeme and ufusual

.
OFuller has the Supreme Court Justices represent views

of the various "schools" of legal thoudht; viz, Natural- 1w,

1egal Realism (American), and Legal Positivism. ~The natural

‘owyer argues that N.C.$.A. 12-A_ should not apply because the

vxy lorers were in a "state of nature.” The confines of th»

cave left the explorers in a condition similar to Hobbes'

description of life without civil society. The legal positivist,

of course, insists that the only allowable legal exception for ¥

murder is self-defence, and concludes, therefore, that the law

must be applied since the explorers clearly committed a wilful

act of murder. The realist argues that the public should be

consulted to determine whether the law should be applied. The.

positivists hold the balance of power, however, and find the

four remaining Speluncean explorers guilty as charged.

~

e )
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o

‘cilreumstances decided fo disobey a public law: Usually a legal
.sanction covering such crimes is so severe, in the sense it ;s an
"actual ‘threat, its mere existence renders taik‘pf choice void of
consideration. The_deqree of compulsion to conform to rules,

orders, or commands, can render disobedience a practical impossi-

- I3

bility. Herver, this admission does nog,reduce the obedience of

law by human beings to the necessary attraction of iron filings

to, magnets.

There is another claim about force held by Peters which willf

N

hiave to be dismissed. De Jouvenal is misguided, Peters claims,
pecause forde obscures what is distinctive about human conformity;

namely, human beings are rulce-following animals. Human beings,
Peters would note, regardless of the context, obey rules for ecither
. . ] ' )

of two baslic reasons: (L) one obeys because one believes sanctions

- will be appiied and one feelg forced to comply; or (2) one obeys
4

beeause one expects others to do the same and feels an obligation

. le o
{

to obey. Quinton, as 1 ‘have noted, thinks persons would choose the

first answer as their rgason for compliance, thus his ewmphasis on
. | ‘ :

the importance of force Peters' emphasis on rule-following with-

s consistent with the second answer; it is

out recouréc.to force
not c¢lear, tQ be sute} yhetﬂer Petefs would say the second answer
should bce chosen or w ether.it is chosen. Both answers to the

question presuppose
answer contrary to etérs' contention, obscures this significant

fact. Alternatively, such answers emphasize the obvious fact that

human beings can fthoose, unlike other animals, to follow rules by

A



’ J@
. . N

pointing to the reasons for their choice. Furthermore, the.

distinctive feature about human beings is not so much that they

are rule-following, but that they have the ability to choose

whether to obey or disobey rules.

- <

Authority is a kind o% omnipresent forcé or power which
strives to get persons. to follow rules, but when this fails those
1in authority.resort to coercion and other extra—raﬁional hechniques.
bc Jouvenal is correct in claiming that "autho?ity" is a ﬁjnd of
torce. “"Authority, I shall also contend, is a poWer,which/legiti—
nizes the use.of force. Before supporéing this gosition, I would
like once aqaih to refer to llart, but this time to his notion of
obligétion. It is relevént to deal;with this:now because the
notion can be used to show why Peter;_aoes not include force as
bart of the concept of "authority;"

In his accoﬁnt of Austin's failure to explain obligétion,
: ?
ilart maintains that a distinction must be drawn between being ob-
'iged and having an obligation to obey tﬁe‘laQ. One is obliged,
llart says, to hand o§er his money to the gunman if he agrees t. do
sSO. gu;‘bcing obliged in this sense does not, hé maintains, create
an obligation. Just as an observer at a Eraffic light cannot reco-

ognize that some persons stop for a red light because they feel an

obligation to do so, the observer of the gunman situation does not

11 . e .
By reason, I mean that X has a justification (a best,
or at least, a good reason) for dqing, or not doing Y.
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know whether ane feels an obligation to hand over one's money.

. .

The key té understanding the notion of obligation is to view it
from‘the internal point of view. Hart goes on to éay that feeling
an obligation to obey from the intefnal point of view eli nateﬁ
the need fof force. Pérsons who feel an obligation to obey the
law for moral or personal reasons, it is perféctl& clear, do not -
have to pe forced to do such. Such persons seem to be the type
Peters has in mind. They are rule-following because they feel An
obliqapiqﬁ\.hﬂd vecourse to force would not only ke unnecessary but
it would be an insult as well. 1s Peters assumjngfhuman beings
regard ordeds, commands, and pronouncements of authority from a
consistent, internal point of view? 1t seems that such én assump-
tion underlies his view: . |

The concept of }authority' is necessary to pinpoint

ways -in which behavior is regulated without recourse

to power--to force, propagapda, and threats.12
1f éeters is making;thig asgumption; then.this explains his de-
emphasis of force in his analysis.” Assuming the opposite, or by
Holéihg that persons du not ey out of a seénse of obligation, I
suggest, would lead Peters to hdld that force is necesséry to pin-point
ways in which behavior is.regulated}3 Peters' -view which has ig

that children are to be initiated in such A manner as to be on the

?); RN
. ’

N

Peters, R. S., Authority, Responsibility, and Education,
{(London: George Allen & Unwin, Ltd., 1959), p. 21. :

13, .
In this context, "force" can be taken to be either

potuvntial or actual.
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.

inside, so to speak, of'thg{r subject-matter tends to strengthen

the view he does assume persons must feel, or should feel, an

" . . 1
ohligation to follow rulgs.

Just as Peters thinks the very best -of human beings in
their capacities as rule-followers, others take it that persons
must bce obligated to obey if they are to be rule-followers. The
bulk of Quinton's rule-followers, it seems fair to say, are
apathetic.  When put on the spot, however, they are aware of the
Junman.,  Lloyd's emphasis on the elemcut of fqrce also seems to
recognize that human beings do not conform to legal authority out
ot a4 sense of internal obligation. Lloyd says:

: ’
. there is something which we may call a

‘peculiar aura or mystiquce investing the loxd,

the policeman, or the judge which arouses a

certain response on the part of the other party,

namely that he feels that superior party . . .

can ‘legitimately give orders which he, the

inferior party, feels in some sense obliged,

willingly or unwillingly, to obey.15
Lloyd's use of the word "feels" is not in terms of obligation
as understood by Hart, and his use of the word "obliged" should
dismiss any misgivings about this passage. The passage shows us

how feelings of inferiority, notions of power, force, and that of

legitimacy, are closely connected with the concept of "authority."

4Peters' goal of pursuing worth-while activities,
understanding and caring for them, and becoming reformed can be
found in his Ethics and Education, (London: George Allen & Unwin,
Ltd. 1?59), pp. 15-62.

15Lloyd, Dennis, The Idea of Law, (Harmondsworth:
Penguin Books, 1964), p. 28. -
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“detfinodg as

I wonld Jike to add the teacher to Lloyd's list of authority
types because school authority also legitimizes the orders given
to students. The words "obliged" and inferior party seem partic-
wlarly characteristic of the pupil. I shall have more to say
about toarh«; authority in the chapter bearing the title,

It 1s .ow appropriate to move én to an ..count of authority
quitimﬂtv torve, or power clothed in the gérmenté of

Leslic Lipson in The Great Issues of Politics beging

lecitinacy.
1

the account of politics in the predictable manner with the idea of

Jroup contlict. Conflicts between groups, Lipson contends, can be

resclved by one of two methods:  First, a group can use force and

suppfuns or overpower the unsuccessful side. Second, one of the
sides van voluntarily submit after peaceful persuasion. Bringing
thaé?mothods within the sphere of the state 'and recognizing that’
nrotection, order, and 5usticn are the ends to which the statoe

L3 AR o . (;-
.L;l\‘.) res lipsdn says:

Si.we an institution must possess the means
aprropriate ro its function, it follows that,
1 order to give protection, the state must

have fdrce at its disposal.l6
Lipson's cxamples of force are not atypical, and are consistent

with the manifcstations of force mentioned earlier. Such examples

ot force include, Lipson says: the pclice; militia; army; the

\

courts; and prisons. - Protection as the initial function of the

16

11pson, Leslie, The Great Issues o{_politics,
“(Wew Jersey:  Crentice-Hall, Ince., 1965), p. 63.

A
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State resprices this "technique ot government,” as Lipson calls it,

torce,  Poree 15 a sutficient condition for protection. Howevor,

1t 1s ae ot political systems thats
[totection grows 1nto order and order seeks to

Llossom into justj(:u.l

To create the order Lipson speaks of something more than force is
tequiraed,  This oxtra something is power. Power, says Lipson, is
sim 1y force, but with consent added.  As the analysis continues,
N

frpson takes the very firm position that consent pplus force equals
oWl L Power, Lpson nctes, 1% a st riclent technique to produce
G becaane it ois a product of tW® nobilization of support:

"But the evolution ol governmental techniques doos

not o toerminste with powel . As order, to be scecurely

Stanliired, at tempis to garn accepta vt as justice,

S0 does power asplire toward a concept vet more

advanced.
Wt Taposon has on mind ot this pornt 1s our key concept "authority.”
Tounderniand what "authoa ity means, thie author introduces Lhree
Itodpa whiteh compose the state.  There are the officials or leaders,
Phooo who support them, and those who dissent. Power (or consent +
Poroel Tonousts of 1 combination of officrals and those who suppolt
them.  Offlcials here hove enough supporters which améliorates
thelr caances to wield force.  Power, Lipson warns us, is not
avocentod by those who dissent.  The imperatives of power may secure

17 . . oL
Lipson, Leslie,: The Great [ssues of Politics, (Neow Jersey: o

frentice-tall, Tne., l’)65)-,‘ p. 66.

18
}b_gl , p. 68.



comprliance, but they are submitted to because of force and

.

. \
nothing mor..

What is authority?  Lipson says that "authority" is power.
ft 1<, however, power which 1s recognized as rightful. It is power
clothed in the garments of legitimaqx. Lipson says:

fothorvity s government that all accept as valid,

Tt c¢rercrse 1s therefore sanctioned by thuse who

approve the particular act or aqgent, aud is toler-

tiod by thore who disapprove. Confronted with

.bower, the citizen has a choice: whether to

support or oppose. (Confronted with authority,

it is his diuty to ohey.19

v is clear thdﬁ Irpsen's notion of rorce is Conéistont with
the one presented In this chapter. Lipson': notion of "authority"
with the . inclusion of forceris complimentary to the authors, with
the cxception of Peters, and my own as presented in this chapter.
Authority 15 powes which is recognized as rightful, and which
includes force, or the use of force where recessary.

In this chapter, it his been shown how force in one form
or another is an ei.ential part of the concept of "authority."
Power, I agree with Lipson, amounts to the ability to wield force,
and requires come support in the form of consent. ©f coursé, the

amount ot consent or consensus is indced a difficwlt and debatable

issuc. 1 do not intend to discuss this issue as it is keyond the

scope of this essay. Since the rightful or legitimate claim to
the power of authority, as I have stated before, also legitimizes
force, it is essential to set forth the major claims to legitimate
authority. Chapter III takes up this problem.
/

l9 . . S

" lLipson, Leslie, The Great T=sues of Politics,
(New Jersey: Prentice-Hall, -Inc., 1965), p. 68.°




CHAPTER I1T
GROUNDS OF ENTITLEMENT TO AUTHORITY

Chapter 11 has demonstrated how "authority" and "force"
are clousely connected. When authority is considered to be legit-
imate, "authority" also legitimizes the use of force. It ié
vssential, the?efore, to uncover the major claims to legitimacy.
Hince Max Weber is well known for hig description of the types of
authority and their corresponding qround; of legitimacy, it gecems
appropriate to begin with his analysis. I shall discuss some of
the commentaries of secondary sources with the account which
tollows because this approach has served as » useful guide for my
analysis of WObOF;

I shall ‘begin with Weber's analysis of the types of
authozi;y with the intention of revealing the different claims
to legitimacy in each.v Refore beginning it is‘essential~to point

out o limiting factor of which Weber was aware. WelLer recoynized

.

that the historical relationship between the ruler and the ruled
wontained elements which could He analyzed on the basis of threc
Lypws,"but as Bendix points out:

pure types ot domimation are always found
in combinations )

1 . . \ .
Bendix, Reinhard, Max Weber: An Intellectual Portrait,
(New York: Doubleday & Company, Inc., 1960), p. 296.

20
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Weber recognized that his types of authority were products of his
conceptual framayork, so when Weber speaks of his types as pure
1t must be remembered he says this only for the sake of analysis.

Weber's analysis of the types of authority--the "ideal pype"
analysis--focuses upon authority in terms of legal-rational,
traditional, and charismatic elements. I shall refer to these
'types as Type I, Type I1I, and Type 111 respectively.

Type I, Weber says, rests upon a legal norm which is estab-
lished either by agreement or imposition. A legal norm also
requires, for i1ts grounds of‘accepténcc, expedience,‘rationdl
values, or both. The establishment of a legal norm as a rule to
tollow carries a claim of obedionco; A rule carries this require-
meng tu obey hocause it is recognized by the members of the cor-
porate gros v which is usually composed of all persons within the
sphere of authority or power in question. A vital element in the
"eftfectiveness of Type I, then, is the rigﬁt to issue commands
berause the power to command implies that persons within the sphere

-

"of autlority can be forced to comply. These legal rules will form,
Weber says, a body of law. A<body of law consiéts of a sysfem of
ugtabl;shed rules intentionally enacted. Obedience to a body of

b

law will also apply to persons in‘office. Since persons in
authority will qually occupy an office based upon legal rules,

Weber says, persons in office are subject to the same impersonal

orders. Weber calls this obedience owed only within the sphere

af "rationally delimited authority." This simply means that all
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persons within a spherc of authority, including those in office
v ‘ '
who give orders derived from legal rules, owe obedience to imper-
sonal orddrs. These persons in office are not uncommanded command-
ers.

Rules in Type I, are recognized as established because of

their legal status, or their legality. These rules are of two

types: namely, procedural and substantive. -Procedural rules set

ogt the sphere of authority; or of an office; that is, they tell

us how an office is to be run and the extent of the sphere of
authority. Substantive rules, on the other hand, consist of impera-
tives in terms.of commands and o;ders which are legitimate if the
rules of pfocedure have been followed. Unfortunately, Weber does
not tell his readers what test can be used to determine what sub-
stantive rules count as legal, but he does explain his notion of
rationality. le says established rules are forms of everyday
routine control action and are rational:

in the sénse of being bound to intellectually

analysable rules . . .2

However, to be fully rational, Weber says, persons who exercise

Type I require specialized training to regulate the‘conduct‘of
. ' o

an office. Hé says:
It is thus normally true that only a person who

has demonstrated an adequate technical training .
is qualified to be a member of the administrative

2Weber, Max, The Theory of Social and Economic'Organiza—

tion, Rev. and Ed. with a Introduction by Parsons, Talcott,
(London: W. Hodge,~1947)7 p. 36l1.

P v
N
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staff of sucﬁ an organized group, énd hence onlf such
persons are eligible for appointment to official
positions.

Although Weber is referring to the qualifications of adminfstra-
tive staff members in the passage, his analysis is eventually
cxtended to include candidates in\a much more general sense. In
the most rational case, Weber says:

Candidates are selected on the basis of technical

qualifications. In.the most rational case, this

is tested by examination or guaranteed by diplomas

certifying technical training, or both.

Webér remains consistent and does not extend the type of training
required beyénd a legal office; the area of special training.in
Type I is purely technical.

Weber's notion of_specializea training as the most rational
claim to authority helps in draw;ng the distinction bethen being
placed in authority and being an authori;y. For example, the more
a teacher is regarded as an authority in the sphere of knowledge,
the more.his position in authority over students seems rationally
acceptable. This significant distinction in Peters' account of
the concept of authority will—be taken up in dgpth after my account
of Weber. |

To sum up, Type I contains legal substantive and procedural

.
.

3 . " . .
Weber, Max, The Theory of Social and Economic Organization
Parsons, Talcott (ed.}, (London: W. Hodge,.1947), p. 331.

Ypid., p. 333.
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rules recognized as legitimate on grounds of their leqality
These rules afe&;atlonal in terms of their 1nte11¢ctual analys-
ability. To Bzfplaced in authority in Type I, oné GOes not have
to be an authority as demonstrated by diploma or.examinations.
In Weber's most:rational cace, however, proof of ability will be
demonstrqted. The claim to legitlmacy of Type I is dependent
upon the existenpe of rationally analysable legal rules:
Persons'who claim legitimacy in Type II exercise éheir
'authority on' the sanctity of traditionally transmitted rules.
The object of obédience, therefqre, is the personal authority of
a pa;ticular individual. The claim to legitimacy, in Type II, is
also in terms of rules, but in contrast to Type .I these rules are
not of a legal"nature.5 Furthexmore, traéitional rulés may or
may not be rational in the se:;e that they are intellectually
analysable. 1In Type II, there is no particular sphere of,compe-
tence or delimitation, So obedience is owed to the person occupy-

ing the position of authority. oOr, Weber adds, to one:

. who has been chosen for such a position
on a traditional basig.®

Type II. differs from Type I in another siqeificant sense. Type II,

it {is noteworthy, does not require any rational dimension to be

5If rules are regarded as pure, Type II rules are not legal.

6Weber, Max, The Theory of Social and Economic Organization.
Parsons, Talcott, (ed.), (London: W. Hodge, 1947), p. 341.
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accepted aé legitimate. If and only if traditional rules initially
contained a degree of rationality would we take note of it in
analysis. Weber does remind us that if built-in traditional limit-
ations are overstepped, one lﬁ authority will:

endanger his traditional status by under- .
mining acceptance of his legitimacy.’

This.Weberian view,sParsons says, shows Type 11 to be of a virtual
total status. This total status in Type 1I, as opposed to the
sphere of competence in Type I, Parsons suggests, is due to this
circumstance: in Type II rules as traditionally received, but in
Type I they a;é enadtgd. Parsons explains that traditional rules

do not change, hence the receiving of the EiEEE to issue imperatives
without regard to definite limitations. Weber , i; seems to me,

does not draw the same conclusion. Regarding the sphere 5f discre-
tion in. Type 11, Weber says: |

In part, it is a matter of the chief's free personal
decision, ih that tradition leaves a certain sphere
open for this.

.

Weber also adds:

There is thus a double sphere: on the one hand,
of action which is bound to specific tradition;

on the other hand, of that which is free of any

specific rules.9 '

7 . .
Weber, Max, The Theory of Social and Economic Organization,
Parsons, Talcott, (ed.), (London: W. Hodge, 1947), p. 341l.-

8bid., p. 341.

91bid., p. 342.
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The passage removes any possibility 6f attaching a virtual EéEEl
status to Weber's Type Ii.

To sum up, Tybe IT contains rules recognized as legitimate
on the grounds of tradition. 'These rules are not necessarily
rational in terms.of their intellectual analysability. One hold-
ing Type II is ﬁét_specifically limited in terms of the sphere of
his authority. However, Weber says, he cannot issue imgeratives
beyond the~boﬁnds of traditionally recognized boundaries. The .
claim to legitimacy in Type II is dependent upon the ‘existence of
traditional rules.

Now I ghall proceed to Type III; namely, ;harismatic authority.
The term charisma,'Weber says:

will be applied to a Certain quality of an

individual personality by virtue of which he is’

set apart from ordinary men and treated as endowed

with supernatural, superhuman, or at least specifi-

call*\exceptional powe;s or qualities,.l10
Type I11, Weber says, is irrational in the sensé that it is com-
pletely foreign to rules. It is always based upon a communal
relétionship which is of an emotional form. " To be accepted as
valid by those whé are subjecﬁbto.Type III, a "sign" or “"proof"
must be demonstrated. OriginJ&ly, Weber says, su;h‘a "sign" or

"proof" was usually in the form of a miracle.  TPype III is also

dependent upon a corresponding devotion or absolute trust, on the

LI

_ lF)Weber', Max, The Theory of Social and Economic Organization,
Parsons, Talcott, (ed.), (London: Ww. Hodge, 1947), p. 358, -

t



27

part of the subjects, in a recognized leader. Such devotion or

trust cannot be regarded as'prqviding the basis of the claim to |
legitimacy,1Weber says:
This gasis lies rather in the conception thaé
it is the duty of those who have been called
' to a charismatic mission to recognize its
wquality and to act accordingly.ll
Alﬁhough Peters' view that one in au;hority has the right to decide,
jddge, order, and prénéunce is dérived from ;radi;iénal or legal
ruleg, it can be taken thaf the QEEX in Type III'also creates £he
right to order, command, ana SO énllz .We can say that laying down
- of imperatives is justifieé, or flows legitimately from, the duty
recoqnfzed byra charismatic ruler. Weber says that this right is
_accepted by the followers.
It seems appropriate to ask: What is the role of rationality,
or a rational element, in Type III? A rational element, Bendix Says,
is presenf in the sense that to be accepted Type IIT must coincide

. . . . 13 ’ .
with a constellation of ideas and interests. A constellation of

ideas and interests creates the type of background, in terms of the

- -

L]
same or similar ideas and interests on the 'part of the followers, which

llWeber, Max, The Theory of Soc1al and Eccnomic Organization,
Parsons,; Talcott, (ed. ), (London: W. Hodge, 1947), 359.

N

——

12
Peters usually says that the right is derived from rules
generally. He seldom draws a distinction between traditional
and legal rules.

13See Bendix, Reinhard, Max.Weber:: An Intellectual'Portrait,
(New York: Doubleday & Company, Inc., 1960), pp. 290-294. For an
interesting account of necessary and sufficient condltlons of revo-
lution, see Edwards, Lyford, The Natural History of Revolution,
{New York: Russell & Russell, Inc.), 1965.
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fits the extraordinary quality of a charismatic leader. A group
of persons, for example, may héve the same ideas about the need
for a revolution. Such a background is appropriate for the accept-
ance of Type III. A charisﬁatic leader would accept this
revolutionary missioﬁ’and claim a right to Type III, but, Bendix
would suggest, the 'acceptance of Type III would depend essehtially
upon the interests and ideas of a group of persons. Weber, it is
noteworthy, firmly holds that Type iII is of an emotional natgre,
on the par;oof followers, and is specifically irrational.

The legitimate possession of Type III can be challenged
when the leadership faiis to benefiﬁ the followers. Weber says,
when drought, floods, defeats iﬁ war, and other such fhings
occurréd in the times of Chinese Monarchs:

. . . it was a sign that he did not possesé the -

requisite charismatic virtue, he was thus not a

legitimate 'Son of Heaven! l4

Before presenting a summary of the three types of auﬁhority,
I would like to‘make a criticism about Type I. Weber's account
of Type I does not supply us with a test to‘determine what counts
as law. If-a rule is legally established, then, on Weber's
}accoupt, it is legitimate. Thiélpositivist position not only
omits a test of legality, buf it also attaches legitimacy to
whatcvef is law. Such a stance éompletely omits.the second part

of the question: namely, what ought to be the law? Weber

14Weber, Max, The'Theory of Social and Economic Organiza-
tion, Parsons, Talcott, (ed.), (London: W. Hodge, 1947), p. 360.
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justifies this omission by his role as a sociologist. Sociolog-
ical analysis of ideal types of authority, he says, should not be
extended to involve questions of a;normative nature. This
position may free erer of a responéibility to deal with questions
of ought, but surely some atténtion to a test is required. From
jurisprudential and logical points of view, Weber's account
remains inadequate. Réga?dless of this inadequacy it remains
significant that the legitimacy of Type I is dependent upon fﬁo
existence of rationally analysable legal rules.

In summary, we may say that legitimacy in Type I is derived
from legal/rational rules. In Type II, legitimacy is derived
f;om traditionally received rulés,tfnd ip Type III, legitimacy is

dependent upon a recognition and action in accordance with a .duty

to a charismatic mission. Legitimate authority of Type I is

over-stepped. when- it is applied beyond the sphere of competence,

1

or if it is not rationally acceptable. Type II authority will

not be accepted as legitimate if it enters beyond the bounds of
traditionally recognized limits. Type III, as a legitimate claim
to authority, cannot be over-stepped. Either one has, or does

not have a recognized legitimate claim to charismatic aufhority.

In his editor's comments in The Theory of Social and Economic

Organization, Parsons says Weber's emphasis on orders, adminis-
tration, and enforcement necessitated his inquiry into the variety
of claims to legitimate authority. Weber's actual concern,

Parsons suggests, was with legitimacy, and not with the types

of authority as is usually suggested. Peters agrees, but he uses
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the idea of the various grounds of entitlement to take the place

of the word "legitimacy." Whether we take th%s concern to be with
legitimacy or the grounds of entitlement, the notion of right to
authority is pivotal to undgrstanding the concept of "authority."
Weber's notion of legitimacy, it has been observed, implies
that one has a right to issue imperatives to those within the:
sphere of authority; In Hobbes' aé%ount this notion is implicit.
This is'also true of Austip's coﬁmand theory of law. This idea
of the right to do certain things appears in Peters' work:

A man who is 'in autnority' for instance, clearly
.has a right to do certain sorts of things.15

These certain sorts of things Peters says include the rig‘f to order,
command,vjudge, and make pronouncements. On Peters' account, one in
authority has this right as a matter of fagt. When we speak about

one having the right to authority as a matter of fact, Peters says,

we are talking about "authqritf" in the de jure sense of the con-
cept. 1In the de jure senSe; Peters say;f we simbly observe that
another has a right, or a certain accepted claim, to authority.
Alterﬁatively, in the de facto sense of the concept we simply ob-
serve whether one;in authority actually exe;cises apthoxity.

Peters says that authority in the de facto sense:

. . . is the ability of a man’to'get his proposals
accepted.16

15See Political Philosophy, Quinton, Anthony, (ed;),
" (London: Oxford University Press, 1967), p. B84.

161pid., p. 84.-
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This distinction between the de jure and.de facto senses

of the concept of "author#ty" is usefq&. We can, for.example,
apply the senses to a claim of legitimate authority which we have
analyzed previously. 1In the Weberian Type I, the fundamental
claim to legitimacy rests upé- the existence of legal/rational
rules. One holding Type I, in the -le jure sense, has the right

to wield his authority. This clrcumstance, in the de jure sense,
is regarded as a matter of fact. The de facto sense of the -con-
cept, howevert requires us to observe whethcr one holding de jure
authority actually exercises it. If one has ~» right to authority
-but cannot exercise hisg authority, "one may conclude that such a
person was not actually in authority. Such a conclusion, to be
accepted, would require this rider: the conclusioﬁ is app;opriate
in terms of the de facto sense. It seems most appropriate, however,
to equaté the de jure sense with formal authority and the de facto
;ense with actual authérity.l; Such a conjoinment Helps to clear

up Peters' observation:

The headmaster and others in authority had,
unfortunately, no authority with the boys.18

Understood in terms of formal. (de jure) and actual (de facto)
authority, we can say: (1) the headmaster and others had the

right to require compliancé, but (2) they could not exercise their

17Peters yses the notion of formal and actual authority
to replace the de jure and the de facto senses, respectively, in
his Ethics and Education, (London: George Allen & Unwin, Ltd.,
1959), Chapter IX. :

8
1 See Political Philosophy, Quinton, Anthony, (ed.),
(London: Oxford University Press, 1967), p. 84,
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authority. Thié right tovauthority in Peters' example is derived
from legal/rational rules #hd traditional rules. But I am not
satisfied that the claimé are>ciearly legitimate. My concerns

» .
about what counts as é legitimate claim to authority are left to
the next chapter on teacher authority.

Peters says that the change from de jure to de facto
authority fluctuates on a gradation system. Peters presents a
series of statements that show us how the gradation occurs, Peters'
first example is in the de jure sénse: .

Wittgenstein held a position of authorify in
Cambridge.19 '

We notice, of course, the statement implies that Wittgenstein

had a right td hold such a position. Peteré' example only tells
us Wittgenstein held a position; we must assume that he had such
a right. I will not accept the connection between the de jure
sense and right as demonstrated for this reason. The idea of
right Peters has in mind seems to differ significantly from the
Weberian claim to legitimate authority. This circumstance is
significant, and.I think it is important to pursue. Peters' first
example about Wittgenstein we may séy takes the right of wittgen-
stein to authority to'be derived from: (1) legal/rational rules,
(2) traditional rules, or (3) thevrecognition and action in

accordance with a duty to a charismatic mission. This first

19See Political Philosophy, Quinton, Anthony, (ed.),
(London: Oxford University Press, 1967), p. 87.
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cxample does not tell us which claim, or cqmbination, gives
Wittgenstein a legitimate claim to authority. 1In Peters; second
example, however, the right of wittgenstein to make pronouncements
is legitimized by virtue of his competence in the sphere of
knowledge. Here is the second example:

Wittgenstein was an authority on William James.20 .
Wittgenstein, the sfatement tells us, is an authority on wWilliam
Jamés. Since it would be odd to talk about such an authority
issuing commands and orders, I conclude by saying: Wittgenstein
makes pronouncements about the intellectual work of wifiiam Jamés.

Peters' first example was ihtended to show us how a position
of authority does not tell us whether one aqtually exerciges it
or not. The second example was intended to show us that wittgen—..
stein had a right to and exercised his authority. This second

’
example, Pete%sisays, is somewhere between the de jure and the
de facto sens%s. I~am not clear, to be sure, where the second
example fits in the gradation. Peters' third exampie, however,
clearly demonstrates the de facto sense:

" Wittgenstein exerted considerable authority over
the Moral Science Club. 21

Notice that this third example does not tell us Wittgenstein had

a right to authority, but it tells us that he exercised authority. .

20See Political Philosophy, Quinton, Anthony, (ed.),
(London: Oxford University Press, 1967), p. 87.

21;‘[g., p. 87. -
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Although Peters is not successful in pointing to how the
de jure graduates into the §£H£ES£9 sense of authority because of
weak examples; he has drawn the distinction between being an
authority and being in authority. His third example of competence
in the sphere of‘knowledqe, as I have taken it, sets forth another
basis for claiming a right to be placed in authority. This is not
entirely novel, and i; found in an embryonic form in Weber's
account of the most rational case for legitimacy in Type I. His
account, if you will recall, of the most rational claim to legit-
imacy in Type I reyuires that those in office, or in autwority,
have specialized training, as demonstrated by diplomas, certifi-
-cates, or both. Weber's most rational case is limited to a purely
technical sphere, but Peters' is extended to include the sphere
of knowledge generally. To get clear on Peters' idea of competence
in‘the sphere of knowledge, it is appropriate to‘re;iew Ais con-
ception of charismatic authority. Of the charismatic 1éader,
Peter says:

There are not really justifications of his

jnnovations; they are ways of stressing that he

need give no justification becaus: ie is a

special sort of man.Z22

This view serves as a basis for the discussion of personal

]

characteristics generally:.

For reference to personal characteristics is a way
of establishing that a man has a right to make

22595 Political’PhilogoPhy, Quinton, Anthony,A(ed.),
(London: Osford University Press, 1967), p. 87.
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pronouncements and issue commands because
he is a special sort of person.23

It is absolutely required, or essential, that we recognize that
Peters is not just referring to personal characteristics in the
sense that they are charismatic in nature. The claims of a
special sort of person Jést:

. . as it were, on some kind of personal
initiation into mggteries that are a closed
book to most men.

It seems fair to ask: of what kind are these mysteries?

Peters says:

. years of study of inaccessible manuscripts

would establish a man as 'an authority' on a .
special period of history, or years spent in Peru
might establish a man as 'an authority' on the

Incas. 23

Furthermgre, Peters claims, we can talk about the authorities
in this sense: '
in many fields people become 'authorities'
by some process of personal absorption in matters

that are generally held to be either inaccessible
or inscrutable. 26

From these views, I conclude that when we talk. about the authori-
ties, we are not necessarily talking about the persous in authority.
We may be referring to those persons who are- authorities on

certain important, and perhaps inaccessible fields of knowledge.

3 . . .
2 See Political Philosophy, Qu1nto?, Anthony, (cd.),
(London: Oxford University Press, 1967), p. 87.

24 ' .
Ibid., p. 88. -

**Ibid., p. 88.

2 ’
6Ibid., p- 88.
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Charismatic authority, Weber says, depends entirely upon
the continued success of a special leader. Cleariy, if sgch a
leader makes toq many mistakes, then his followers will desert him.
This circumstance, it is informative, applies to the authorities
in the sphere of knowledge as well. If an authori;y in the sphere
of know}edqe turns out ;o be wrong too often, then his foliowers
will also abandog him; that is, he will not be regarded as an
auého;ity in the field of knowledge.

‘ . M . . . «
@~ There is a somewhat similar notion in Weber's and Peters'

énalysis regarding the specigl sort of person and his competence

in the field of knowledge. Being gg_éuthority in the sphere of
knowledge may be regarded as a legitimate claim to be placed iﬁi
authority. According to Weber, the greater the degree of compe¥,
tence as defonstrated by diplomas and certificates, the greater
becomes the rational dimension of Type I; that is, the claim to
authority seegs most rationally accepfable on the part of followags.
For Peters, as has been shown, competence in the sphere of know-

é

ledge constitutes a claim to be regarded as an authority, Such a
) . . ] B
claim, we have said, constitutes a legitimate right to make

pronouncements within the sphere of competence appropriate to a

particular field of knowledge or study. This claim of being an’
SN ,
authority in a particular sphere of knowledge, it is clear, is

-

different from being placed in authority ‘in the sphere of sSEial

control. AThe transition from being an authority in the sphere of

knowledge to being placed in authority, of course, does not follow.
: W
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fnowing ﬁhc esoteric intracacies of,Kant's Categorical Imperative
does not create a right to control others in an entirely diffeyent '
sphere; namely, the sphere of gocial control. However, compe- '
tence in a particular sphere of knowledge, ﬁot directly related

to the sphere of social control, tends prima facie to justify

being placed in authority.‘ Thi; is true of many areas of

. . LY
academic endeavour, but particularly characteristic of teacher

authority.

Before summarizing the various "legitimate' claims to
authority, I must draw & conclusion about the de jure and de
facto senses of the concept of "authority" by referring to an -
interesting point made by Peters. He asks:

Does the exercise of authority de facto pre-

suppose that the person who exercises it must

be in authority or an authority?

Under normal circumstances, Peters says, there is:

. . . a widespread connexioh between being in

authority or an authority and the de facto

exercise of authority. But this is a contin-

gent connexion, not a necessary one. 2
Alghough the de facto sense is important, I contend, it is a -
concern of the empiricist, or a problem of the social psycholo-

gist, The philosophical concern deals with what counts as a

legitimate claim, or right, to wield authority. For this reason,

27See Political Philosophy, Quinton, Anthony, (ed.),
(London: Oxford University Press, 1967), p. 89. ’

281bid., 90.
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I will confine myself to the de jure sense.
To sumfﬁp, T have uncovered four major-claims to being
placed in auphority which tend to be regarded as legitimate. \
They are (1) 1e§al/ra£iona; rules; (2) traditional rules;

v

(3) recognition and action in accordance with a duty to a char-
ismatic mission, and (4) béing an authority in the sphere of

knowledge. Now that I have set out these various claims to

legitimate authority, I will take up teacher authority.

v



CHAPTER IV
CLAIMS TO TEACHER AUTHORITY

Chapter III has shown that there,are four major claims,
or grounds of entitlement, to authority. They are: (1) legal/
rational rules; (2) traditional rules; (3) recognition and action
in accordance with a duty to a charismatic mission, and (4) being?
an authority in the sphére of knowledge. The right of the
teacher to be in authéfity, in the de jure sense, is derived from
legal/rational and traditional‘rules, and this right to exercise
authority also arises from the belief that the teacher knows
something; that is, he is an authority, in some cases, in his
chosen discipline and knows someghing about the growth and devel-
opment of children., The classroom teacher, Peters claims, is .
placed in authority to do a job for the community, and ﬁo maintain
social control whilg he is performing his work.l Since the
teacher is piaéed in authority, Peters says, it is expeqted that
the teacher will be an expert on the behavior and development of

, 2 ' '
children. Furthermore, Peters says, the teacher must be an

authority on somé aspect of the culture which he is employed to

1 ' K
See Peters' Ethics and Education, (London: George Allen
& Unwin, Ltd., 197C), p. 240.

2 . .
See Peters' Ethics and Education, esp. Chapter IX.
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pass on to children. 1In childhood/ Peters says, parents and
teachers lay down what is correct and incorrect. In this way, he
says, children get the idea that there are some special people who
know about matters qf‘éorrectnéss. When placed in authority over
studengs, the cﬁiid views the teacher as a special person who has
a particular insight into what is true or correct. This means,
Peters suggestg, children'tend to regard thé teacher as an, or
perhaps the authority. Views of this sort may underl;e Weber's

thoughts:

[

! BN

the authority exercised in the school has
much to do with the determination of the -forms o
speech and of .written language which are regarded
as orthodox.

Furfhermore, Weber says:

The authority of parents and of the school, however,
extends far beyond the determination of such cul-
tural patterns which are perhaps only apparently
formal, to the formation of the character of the
young, and hence  of human, beings generally.4

Peters' term for the formation of the character of school children
is initiation. This process' involves an introduction to what a
community values in such a manner .that the child comes to care for

‘ the worthwhile activities he pursues. The manner of transmission

according to Peters must not, as I said in Chapter 1II, involve

3Weber, Max, The Theory of Social and Economic Organization,
‘Parsons, Talcott, (ed.), (London: W. Hodge, 1947), p. 327.

41pia., p. 327. ‘ k
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Ny

recourse to force, propggpnda,‘énd other such techniques of

“a -

authority.5 . To bé;coﬁsistent witH‘his‘description‘of the matter
of_education and becoming educated, Peters mus£ insist upon his
lofty conception of the maﬁner of educational initiation. In
Chapter II: I also_said that I did not wish to argue that school
~authority ought not try to ;ttain the kxind of authority Peters
has in mind.  However, as a clarification of the boncept of
"authofity" and a description of what teacher authority is like

I said, and‘ma%pgain, that Petefs' account must be‘rejected.

Peters maintains thét-the manner of transﬁission must not

include control by coercion; however, if you will recall Chapter

5

11, hé also adds: .

"Behind the voice there is offén the cane . . ."7 Indeed,
I woula‘like to add, without the cane, of other manifestation.of
force, the voice of the tea&her_in a&tﬁority may be ignored,
laughed at, and so on.. Evén if a te!“r"'s’ie_eks to re;ach a level
of control over students of the charismatic sort,.the classroom
condition may be such that his use of legitimate force may become
so extreme as to caﬁse legal action. ThevtraditiOnal belief, or
rules of tradition, which recognize the need for force, have been

capsulated in our Canadian society within legal provision, or

[y

5See Peters' Ethics and Education, pp. 15-63.

-

6 : . .
See Peters' Ethics and Education.

» 7Peters, R. S., Authority, Responsibility, and Education,
(London: George Allen & Unwin, Ltd., 1959), p. 21. :
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13

legal rules, for the protection of persons in auﬁhority. The

revised 1973-74 Criminal Code of Canada contains this in ‘section

43 (formerly section 63) for protection of persons in the place
of\ parents:

Every schoolteacher, parent or person standing
in place of a parent is justified in using force
by way of correction toward a pupil or child, as
the case may be, who is under his care, if the
force does not exceed what is reasonable under
the circumstances.8

This section of the Criminal Code of Canada and the fulings in

connection with it will constitute the.subject matter of the
Appenéix.

It is appropriate now to evaluate the view which charac-
terizes the teacher as gg‘authority in the,sphére of knowledge..
Peters seems to recoénize, although he does not state it explicitly,
that the placement of a teacher~ig authority over children is a
result and dependent upon the view: the teacher is an authority.

A social studies teacher, for example, is placed in authority

because he is‘thought to be, to some extent, an authority on social
studies. It is; of course, the teacher's documents sf combetence,
in the sphere of knowledge which he obtains from academic insti-
tutions as well as his legal certification by the appropriate

state authorities which accords him the right to be placed in the
positi;n of autﬁority. .Placement in authority, inathe case of the
teacher, is an additional responsibility, and proof of ability to

v

'.

8 . ’ - . :
See Martin's Annual Criminal Code, (Agincourt: Canada
Law Book Company, Ltd., 1973), p. 39.
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control- is necessary to retaining most teachiné positiq‘s. How-
ever, can the school teacher be regarded as an authority in some
area on the basis of which he is placed in authority to carry |
through a process of persuasion and of social control? To answer
this significant question, it seems most appropriate to consider
rea;istically whether the teachér can be regarded as an authority
in any sense. Generally speaking, the teacher, regardless of his
subject area, will experience difficulty when he involves himself
in the esoteric concerns of the best people in his own subject
area. It is quite likely that he will recoénize the advancéd
level of these persons, and look to them for guidance in further-
ing his own knowledge. 1If the teacher has ;he time he will also
consult scholarly journals for the views of thé authorities in‘his
field of knowledge. Although the teacher willfrec?gnize that

some persons are authorities on particular topics i# the sphere

of khowledge, he will also_recognize that the views of the author-
ities in the same field conflict. 1In the light of this, he will
realize thet all the views of the variou§ éuthorities must be
'regarded as somewhat provisional. The teacher will'recognize ;haé
an authority in his chosen field does not possess é direct conduit
té truth, and that an authority in the sphere of knowledge is not
- one of the uthorities{in the sense that he must accept his pro-
nouncéments. In the light of these iﬁgights, the teacher will also .

know that for him to claim to be &n expert on child development

8 ) . . -
See Martin's Annual Criminal Code, (Agincourt: Canada
Law Book Company, Ltd., 1973), p. 39. . I find this provision

~ -
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and behavior may ﬁotlbe easf to justify.
The teacher with thesé insights will qeadily agree with us
that he should not be regarded as an authority.' Generally speak-~

~

ing, however, the teacher will know more abocut hié chosen field,
or the subject area, than his students. \
’Thc teacher dpes not have any serious claim to being
regarded as an authority iﬁ“the sphere of kn?yledge, vet he is
grantéd the leéal right of auth;rity over his students. There
is no doubt that the teacher is placed in éuthority, but there
may be serious philosophical® questions posed with regard to his
right to such a position. ' R
Thevnotig% of "expert" implies,'Peters says, an ability to
apply in practice that which one knows.9 Although a persén may
know about the rifle, any claim on a\pcfson's pért to "expert"

ranking is dependent upon his abi'lfty tn achieve excellent

results on the range. An "expert" automobile driver, we may say,

Footnote No. 8 continued: , o
particularly interesting because the B.N.A. Act expressly T fl
charges. the various provincial governments with responsibility
for educational concerns. However, assaults that fall under .
Section 43 of the Criminal Code of Canada clearly fall under ’
Federal jurisdiction. . ' . ) SR

9Peters' notion of knows involves much more than merely
having a knack for doing things. He distinguishes between
training (development in a limited skill) and education.
See Peters' Ethics and Education. :
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knows how to drive exceptionally well. Since this experﬁ driver
does not know ggggg'the principle of internal combustion and the
processes of lubrication, ignition, and so on, we would not call
him an authority nor an expert oﬁ automobiles.

To be aﬁ expert in his work, the teacher would have to know

H
4

about psychological development, emotional problems, and so on,

.

- - 3.
and it would be essential also to know how to excel in the approp-

- riate application of this when dealing with human behavior in

various forms and situations. Can the teacher be an expert (in the
above mentioned sense) on matters of behavioral and social control?
The tea;her, we may say, knows tha xngw edge about behavior,
learning, and dgvelopment is somewhat inconclusive, and that the
vafiqus psychol;;ical theories conflict. In the light of this, he
also recognizes that the granting of credence té oné view, at the
dismissal of the others, and the attempt to apéii it is potenti=,

ally dangérous for children. The teacher realizes that he‘may

cause irrevocable psychological damage. If the teacher believes

. in the principles of Freudian analysis and applies these in deal-

ing with problems of social control, then he must logically reject
the principles of Gestalt Tﬁgrapy, forvexample, Suéh a.view means
literally that the teacher chooses one conflicting theory over
another. Even if the teacher chooseg one theory, and masters its
principles, it is unlikely he cduld know how to apply that which
he knows about to the extent that he could properly be calledvan

expert. A teacher who is aware of how he reacts to problems of

social control, will undoubtedly realize that he often appeais to
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intuition, consultation, and fiats of the will in attempting to
deal with behavioral problems.

The teacher knows that his education and training have not
made him an au;hority on psychology, social ﬁrinciples, moral
ideals, and so.on, and he also realizes that the pronouncements of
the authorities in these areas must be regarded as provisional.
This seems to be the reason why in actual practice there is.so

much political and administrative control, {i.e., prepared curri-

culum, prescribed reading material) on the teaching activities of

those whb are cmployed in our schools.

To sum up, we may say: (1) generally speaking the teacher
cannot prope;ly be regarded as ié authority in the sphere of know-
ledge; (2) the teacher is not quite rightfully placed in
authority in the sphere of behavioral‘and social control: and
(3) the teacher caﬁnot be regarded as an expert on matters rela-
ting to the behavior and.development of children. All three of
the conclusions, it seems to me, are negative. Since the
teacher is not an authority nor an expert, what right has he to
be placedvig:authority in the sphere of behavioral and social
control? To answer this very serious question,.it is appropriate
to review the various grounds of entitlement to authority which
werc discussed in the previous chapter. The claim to legitimacy
in Weber's lc@al/fational authority, if ydu will recall, requ;res
the existence of o legal rule. Any such ;stablished rules, Weber

holds, constitutes a 1eqitimate7claim to authority. However,

weber also says, the rational dimension of Type I becomes most
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rational when those in office, or authority, demonstrate their
competence,. The teacher claiming a right' to Type I authority, can
indicate competence, to some extent, on the basis of his education.
and training. To locate the legal dimension of Type I, the
teacher can point out, among others, to section 43 of the Criminal

Code of Canada and the legal precedents in relation to it. Tradi-

tiocnal rules of Type II authority are much more difficult to locate.
The teacher cléiming TYP% II, can refer to tradition generally.

In this way, he can appeal to the historical roots of the teacher
in authority over students.lO It is doubtful, it seems to me,

- that a teacher would claim to be acting in accordanqe with a duty
to a charismatic mission as a claim to legitimate authority. The
teacher may fecl an obligation similar to the "ideal" charismatic
leader, but becausce Canadian stugénté EEEE attend school the

~ . )

notion of choosing to accept the imperatives of a charismatic
leader cannot be regarded as legitimate in the Weberian sense.
Since the historical and traditional circumstances of teacher
authorityvmay not convince us in this country that teachers have
a right to being placed in authority over students, the only
right a teachér has to authority, it will be claimed, is the legal
one.

What 1 have said so far may appear as upappreciative of what

many helpingnteachers are doing in their classrooms. But instances

of inadequacies in teaching and handling children are so numerous

lOsince the traditional roots of teacher authority, in this

. country, have been entrenched in legal statute and precedent, it
seems appropriate to refer to the legal claim as including the tradi-
tional claim to being placed in authority over children.
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and readily available in popular literature--that the whoie

question of the teacher's right to be in authority cannot be

.

overlooked. In an article entitleéd "Who Cares for the Gifted
Child?" Irene Bloomstonc reports Dr. Dennis H. Stott, Director
of the Guelph Centre, as saying:

Just those qualities--creativity, enterprise,
curiosity, imagination--which are the mark of
the brilliant, mature scholar, prevent these
children from adjusting to life in a normal
classroom. ’

She goes on to say that:

A school's misjudgment of a pupil's ability can
have tragic consequences. In some smaller Quebec
towns, gifted children with discipline problems
rave becen known to be lumped together with re-
tarded children because the teacher couldn't
handle them . . . Few teachers have had prof-

essional training in’‘coping with such children
12

Mr. John Bremer, who was Commissioner of Education in
British Columbia (and whose appointment as Director of Education
of the Toronto School Board was vetoed by the Ontario Minister

ot Education in 1970) has, in a recent article, raised the kind

of questions to which T have been trying to provide an answer.

He writes:
When your child is sent home from school bLerause
his hair 1s too long or her dress is too short,
what do you feel? . . . the real issue is not the
length of dress or hair but whether the school

1 . .
Bloomstone, Trenc, "Who Cares for the Gifted Child?"
Reader's Digest, September, 1974, pp. 61-62.

2 .
Ibid., pp. 62.
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should be obeyed. What, if anythihg, makes
its power legitimate? Wwho has that power?
What power does the individual have, and
what guarantees it and makeq it lawful?
These are anxieties at the root of all
educatlonal discussions. 13

On the whole, this chapter has shown that the teacher cannot be
Y]

regarded as an authority, nor an expert, neither in Fhe sphere

of knowledge nor the sphere of behavioral and social control.

This circumstance reduces, it seems to me, the rational dimension
of Weber's Type I, and consequently, the legitimacy of teacher
authority. Since the oﬁly acceptable ground of entitlemeng to
teacher authority is legal it has been thought approprlate to

'

review some of the legal aspects which define, in a limited sense,

the legal right of the Canadian teacher to exercise his authority

and to include this as an appendix to @Bis thesis.

3Bremer, John, "Reshaping Education," M@cLeanLE
September 1974, p. 42,
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CHAPTER V
CONCLUSION

It should be clear that a major portion of the thesis is

concerned with the clarification of the concept of "authority."
. ’
I have tried to shpw that the concept of "authority" involves

the power to enforce, which is characterized by many writers on

jurisprudence and politics as force. T. D. Weldon in his

Vocabulary of Politics argued ﬁfr example:
1 2

"Poweg and Author]ty"%gae clearly connected with

one another, closely. Much unnecessary difficulty

has arisen because their logical grammar has been

commonly mlsconstrued
He also pointed out that it wQEld be:

szleadlnq to suppose that the possession
of authority adds some€hing -‘to the- exercise of
power or the ‘employment of force. It is rather -
the case that force exercised or capable of
being excercised with “the general approval of
those concerned is what is normally meant by
"authority."2 .
. AY ,
" Chapter 11 and Chapter III of the thesis atteﬂpted to bring ¥

to the’sﬁxfacc the major coﬁponents of the concept of legitimate

ﬂuthorify.' In Chapter 1V, 1 attempted to point out what appeared®

‘to be the most rational claim for being placed in authority.

Though 1 pointed to the distinction between beihg an authority in

R

lWeldon, T. D., The Vocabulary of Politics, (HarmondsWorth:
Penguin Books, .1953), p. 50. ’

2. ~
Ibid., -p. 56.

E B T
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the sphere, of knowledge and being ig puthority.in thé sphere of
behavioral and social control, I also iﬁdicated that wheré oné is
an autho?ity one has a better rational claim to.be in -authority.
it can be pointed out that Plato in his notion of the "philosophér-
king"}was indéed ;rying to establish such an authority. -

I hqve indicated that Peters' concept of "authority" that
operates without recourse to power, force, prbpaéanda, and threats
would be the igggl.tjbe of control f;r one to exercisé over another.
Qoweve;, I have argued that this’is not what we normally mean by
"authority;" And, moreover, the teacher's r{ght to be in
authority can be clearly understood by iookihé into the way K

.

"poyer"lis distributed in our sogiety. .
I have t{ied‘to show that our educational system is a

part of the more general légal system whicﬁ is controlled by the

state; Whatever authority teachers'ﬁold is determined by law.

I think #hat the append{x will illuétrate how the teacher's right

to be in authority over the pupil, including his legal right to

punish the pupil, is accorded to him by thé Criminal Code of

Canada and the rulings in connection with this statute.
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APPENDTIZX

‘LEGAL PROTECTION
FOR

TEACHERS IN AUTHORITY

The case of Brisson v. Lafontaine (1864) is

summarized as follows:

A child of 6 years, asked by the teachgr to do some
reading, did not find as quickly as was desired the

" page that he had to read. He was in the first row.
‘Phe teacher made him pass to the secontd row and
ordered him to read immediately. The child was
already crying and could not obey the order. She
made him pass to the third row-and so on until he
reached the last. The child was crying more and
more and did not do the required reading. There-
upon the teacher, using a big leather strap 15 ins.
long,struck Him violently for 10 to 15 minutes,
inflicting serious wounds on his face and hands.
The child received treatment and his nervous con-
dition was such that he refused-to vweturn %o the
class.!

In fhe Queen v. Robinson (1899), theé legal right of a school prin-

ciple to impose corporal punishment was primarily established on

the basis of Blackstone's Commentaries, American legal precedent

and Section 55 of the Criminal Code of Canada. Mr. Justice

Chipman with'regard to the right to impose corporal punishment

refers to Blackstone as on of the authorities on such matters, and

X

lSee Canadian Criminal Cases, Vol. 103, (Toeonto:
Canada Law Book Company, Ltd., 1952), p. 357.

¥
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quotes this passage from his Commentaries:

) The parent may lawfully correct his child, being
under age, in a reasonable manner, for this is
for the benefit of his education. He may also
delegate part of his parental authority during
his life, to the tutor or school master of his
child; who is then in loco parentis, and has as
such a portion of the power of the parent com-
mitted to his charge, viz., that of restraint
and correction, as may be necessary to answer
the purposes for which he is employed.?2

[y

Mr. Justice Chipman also referred to the American Case:xpf The State

_v. Pendergrass which holds:

The law confides to school masters and teachers

a discretionary power for the infliction of pun-
ishment upon their pupils, and will not hold them
responsible criminally, unless the punishment be
such as to occasion permanent injury to the child,
or be inflicted merely to gratify their own evil
passions.3 ‘

The third major source of law cited by Mr. Justice Chipman, in

- Tae Queen V. Robinson, is Section 55 of the Criminal Code of

4

Canada which reads:

* It is lawful for every parent, or person .in the
place of a parent, schoolmaster, or master, to
use force by way of correction towards any child,
pupil, or apprentice under his care, provided
that such force is reasonable under the circum-
stances.

All three sources of law cited by Mr. Justice Chipman deal with the

question of law and the question of fact. The question of law asks:

.

2See Canadian Criminal Cases, Vol.VIiI, (Toronto:
Canada Law Book Compgany, Ltd., 1899), p. 5?.

31bid., p. 54.

4Ibid., p. 56.
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does the school principal, in this case, have the legal right to
impose corporal punishment? ‘The question of the fact, which
cannot be addressed until the question of law is affirmed, asks:
was the punishment i&ggsed excessive or not?5 The‘queétion of
law, or the right of the schoolmaster to use force is clearly
granted by statute. The term scho&lmasﬂér in Section 55 of the
Code, however, may cause some confusion. One may ask whether the
termt schoolmaster means school principal 6r teacher, ornboth?
Although traditionally the term sgﬁoolmaster seems to have referred
to teachers generally, the confusion, if it exists, may arise
frdﬁ the fact that most of the appellants in cases dealing wi£h
thé schoolmaster's ri;ht to impose punishment have been vice-
principals or principals.6 Any doubt we may have about the right
of the Canadian teacher to the provisions of Section 55 of the
-Code is found to be unwairented by the wording.of Section 43 of

’ :

the revised Criminal Code of Canada which reads:
qu

Every schoolteacher, parent, or person stand?&d%
in the place of a parent is justified in using -

SSee Bargen, P. F., The Legal Status of the Canadian
Public School Pupil, (The Macmillan Company of Canada Limited,
1961, p. 125. :

6Where cases appéar which have the teacher as charged with
criminal assault, such teachers are usually the only teacher of a
large one-room school. 1In effect such teachers are school prin-
cipals. Other than such cases, the vice-principal or the principal
usually handles the imposition of punishment. v
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force by way of correction toward a:pupil or child,
as the case may be, who is under his care, if the

force does not exceed what is reasonable under the
circumstances.

The right of the Canadian teacher to impose force by way
of correction upon pupils, as we have seen, is firmly entrenched

:ih Canadian statute law. Since the question of fact may tell the

q*?féachgr what kind of punishﬁ;nt he imposes upon pupils will prob-

'ablaexcuSe him from what would oth&rwise be an indictable offence,
i; is appropriate to review some of the major cases in re on

‘to teacher authority. 1In order to review these cases, I mphas.ze
Regina v; haverstock (1970) for these reasons: (1) the Haberstock
Case is the most recent with regard £5 Sectién 43 of the Code,8 and
(2) this case cites the major precedents in relation to Section 43
of the Code.

Regina v. Haberstock originated with the Saskatchewan

7See Martin's Annual Criminal Code, {(Agincourt: Canada
Law Book Company, Ltdg., 1973), p. 39. Note that Section 43
replaces Section 63, and that Section 63 replaces Section 55,
Martin's Annual Criminal Code explains that the reference to
master and apprentice is left out of Séction 43 because such
relationships are less common nowadays. No reason is given for
the replacement of schoolmaster with schoolteacher.

8’I‘he Haberstock Case is not the most recent in reference
to section 43. R. v. Trynchy (1970) pccurred later Trynchy, ¥
however, was a bus driver employed to transport children. He was
not a schoolteacher. The Haberstock Case is régafded, therefore,
as the mpst recent reported case in relation to teacher authority.
In The Trynchy Case, incidentally, the Court decided that bus
drivers are also protected by Section 43 of the Code.
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Court of Appeals on December 4, 1970.9 Here are the facts as
cited in the Saskatchewan.Court of Appcals based on Haberstock's
conviction in a lower court. Theee pupils, Randy Lang, Lyle
Sens, and Darwin Steininger, who were on a school bus facing an
open window located at Neudorf, Saskatchewan, allegedly shouted
and called the vicé-principalivLaw?;nce Haberstéck, names one of
which was "short-ribs." Haberstock, according to the record was
standing 20 ft. from the school bus, and could see the boys
‘clearly. Haberstock told the boys that he would see them on

o

Monday because the bus was about to leave. On Monday morning,

Haberstock saw Randy Lang and l.yle Sens standing in the school

9It is important to clear up a concern that troubled me,
and which may trouble the reader as well. Why, we may ask, does
this Appendix tend to emphasize the decisions of the various
Provincial Courts of Appeal? The answer is indeed significant.
The Province of Alberta, it is informative, does not usually
publish records of criminal cases which are not appealed. This
circumstance is to be changed in the near future. At present,
however, if one wishes to acquire records of a case which was
not appealed, then one would have to go to the various courts
toacquire such records. Such a study would be informative and
well-worth pursuing, but its scope would be immense. The lack
of appeals, it is noteworthy, may tell us something rather sig-
nificant. We can assume, for example, that there are few cases
which are not decided in favour of the teacher. This assumption,
though not entirely warranted, is in accord with the general
legal status of the Canadian teacher in authority; viz, most
appeals have favoured the teacher. One of the earliest prece-
dents in favour of the teacher holds: "If there is any
reasonable doubt whether the punishment was excessive, the
school teacher should have the benefit of the doubt." (See
Canadian Criminal Cases, Vol, VII, p. 52.) This legal conclusion,
and other similar ones, have led to ‘decisions which you may find
quite distressing. It may be difficult, for example, ,to visualize
a child of tender years black and blue from the legally eégusahle
acgion of one whom you may not regard as having a justifiable
raght, in your estimation, to carr<j33 in such a manner.

‘



63
yard about 9"50 a.m. According to the record, llaberstock walked

ap to the boys and said:

4 Now, boy:s, | am sure you know what this is for and
ot slapped cach of them on the side of the face. 10

Altter this haberstock saw Darwen coming out of the school and

said:  "you're in on this, Loo," then Haberstock slapped Darwin
. . 11 . . .
on the side of the face. According to the record, Darwin said:

"Please, Mr. Haberstock m I didn't call you names.™ Later that -

Monday afternoon Darwin was taken to a dentist. The dentist found

a ¢hip of tooth the size of a pencil lead'whjch had come from a
molar on thO'}iqht side of Darwin's mouth where hedﬁad been

slapped.  The dguf'st also testified, however, that there was no

cvidence the slap caused the chip.
In Magistrate's Court, Haberstock was coavicted for the
following reasons: (1) Darwin had nut called Haberstock names,

and (2) the assault was not for purposes of correction. Sash-

atchewan Court of Appeals Mr. Justice Culliton, who .allowed
Haberstock's appeal, began his decision with this referente to

“

R. v. Jorkum:

The excreise of disciplinary powers by a school-
1s to be regarded as a delegation-

3

teacnoer
ot parental authority.13

0 . y .
. Sec R. v. Haberstock in Tremecar's Annotated Criminal
.Code, (Toronto: The Carswell Company, Ltd., 1974, p. 434.

Mipia., p. 43a.
12:pi4., p. 434.

3
1 Ibid., p. 434.

U

L 308
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In dealing further with the question of law, Mr. Justice Culliton
’
cited R. v. Metcalfe, and Campeau v. The King, Of these cases,’

Mr. Justice Culliton said:

What &ould, under the law, generally be an assualt,

is permitted in the discipline of children by a C.

‘e »¥%  school-teacher provided the conduct of the child )
' merits punishment and thé punishment is reasonable

‘and appropriate. 14 . \
.9 ’

Since these two cases are cited in sidpport of the question of law,

ﬁ . ' ‘ AU
it will be ‘appro, riate to refer to them.: - / =
: .. F

Rex. v. Corkum originated with the coﬂviction(éf Corkum,

.
- .

> . - . . g
a school teachty, for assauld I (excessive punishmernt).” The

alleged asgkult, involved the strapping, on both hands of a boy .

‘_d ! P e

named Young.. On the question of law, and that to which Mr. » ) .
/> ] .o

Justlce Cu111 on refers in_ The Haberstock Case, the* Court of

R
)

Appeals held:

A school teacher has the right.tc;USe reasonablée -
force to enforce school dlsc1p11ne agalnbt an C o
unbehaving pupil. o '
. g . N
The sentence following this conclusion deals with the question

of fact:ﬂL

Marks or discolouration of the skin are not
necessarily evidence of excessive punlshmént
‘as will render the ‘teacher subject to .con- L
viction for assault.l®6 : “

© . ’ N (. .

Roberts, the judge in“the Corkum'Case, said: . ' s

' - 3 ’ ' I o Ll
14See R, v. Ha ptock in Tremeear s Annotated Criminal P rig
Code, (Toronto The C fwell Company, Etd‘, 1974 p. 434. , ’

o T4, ‘

3.

<

o,

., 15Canadian Criminal caseaLgVol, VI%a (?oronao Canadg
Law Book Company, Ltd., 1937, p. 114. Co : :

1
®Ibid.; p: 114.
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ol The parents of the boy gave evidence as to the e

RN effect of the punishment in the way of dis- o
colouration and swelling. But what they say ' S,

’

when considered with the othey facts in the case, &
including the evidence of diSinterested wit- - \
nesses, is not com¥incing, antl rather sugsests P
parental fear and ‘éxaggerationmend a lack of i ”

k* proper support of the teacher. 17 . J
'

’Judqe Roberts, it is noteworthy, allowed the appeal largely dqg

to what he called a fundamental legal principle:

-
. . the authd?&ty a school teacher to

i s | ”
chastise a pupil is to regarded -as a w0 o
delegation of parental authprity ' { . PN
- . g
If we are not satisfied with thi cMsion, Roberts says: .o
) Rex. . 2inck . . . is along the same liné . . :
A more recent case, ‘and to the same. effect,.ls : ] L
that;‘:f Rex. v. Metcalfe . . . 9 ) ST e <‘}/J-
A S |

I would like to review The Z,hck Case to determlhe what Judge

ta
-t
Vs

‘Roberts has in mind.

The King v. Zinck originated ﬂigh‘the conviction of Minnie
) T e ’OT g
Zinck, by a justice of the peace, for: .
) .’ ) N ra ‘»

.,

7Canadian Criminal Cases, Vol VII, (Toronto: Canada
Law Book Company, Ltd., 1937, p- *115. To be fair to Judge
Roberts, it is appropriate’ toé review "the other facts of the
case" to whlch he refers. ?The facts, a§~Judqe Roberts found
them included the follow;ng“ (1) Corkum was the only teacher .
in a bne-room gcountry 345001, (2) the average attendancCe at .

" this school was 65 pupllsrranglng in agée from 6 to 14; (3) the
pupil, Young was lacking. in obedience and respect for™ teacher
authority; (4). thgﬁschool 1nspector, shortly before the strap-’
ping incident, to Corkum that he must keep befter order in
‘his school, and, (5) the day before the assault Young had been B
kept in late+ aﬁ punlshment but there was no improvement in his

behavior thp next day ,3 P

w .

g_.?181bid., b. 113. o : o

AR ' - Ca - P
e . glbld. r P l].S. L I B ‘ i -

# . A ) . ) _ ". 5 . g . _i 5




iqéhup’sfmother testified:

’ Jddgg Forbes concluded with:

.

B

a,

O 66
) assaulting, beating, and ill-usung a boy
““named Shupe, the boy being a scholar in the school
where the defendent taught as a teacher at Martin's

Point. 20 .

I will quote directly. frc.u the account °§ the facts -because the

Account by County Judge Forbes is very vivid:

»

The begg, Raymond Shupe, 14 years of -4¢ . . . has
been -afygeneral nuisance as a scholar for some time
past;“nd on a Wednesday in February last he posi-
. tively refused to get his lessons up or learn or
"say them. The teacher stayed in after school hours
with the Shupe boy and another lad named Rafuse,
anq the teacher'stayed with them and coaxed and
tried to get them. to learn their lessons . . .
finally the teacher did what she was legally and
morally bound to do; took the boy by the collar
‘an® strapped him over the shoulders. 2
L))

-

. . . great ridges showed on his right hand and
blood burst through the skin.pp the back.of his

shoulders. 22 £

In résponse to Mrs. Shup's tegtimony, Judge Forbes said:

. the facts are against her. No one else saw
blood except on the back of left fingers.23

Was the force used by Miss Zinck, as teacher,
reasonable? I cextainly think it was very

- reasonable ﬁgd would be so under less trying

';ﬁrcuhstances.24

N

AQV

2OCanadian Criminai Cases Vol. XVIII, (Toronto: Canada

Law jBook Company, Ltd., 1912, p. 456.

.

S T |
lxbidi, p. 457. , ) o

221bid., p. 457 : .

3

231pid., p. 457-458

24 ~
Ibid.; p. 458.
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Clearly, Shupe caused problems for Zinck. ' At the original trial,

he dpparenply laughed at his mother's concern about the bleeding

¢
- aused by the whipping. Such a boy, ttedly, may have required

ol

some sort of chastisement. What. a rtant to The Haberstock

g;.k

. ; .
Case, it seems to me, is the fact that Mr. Justice Culliton refers

to Corkum on the question of  law, but not on the question of fact.:

Y

: e
It is clear that Mr. Justice Culliton refers to.iﬁ%t,whichAEFems

-

to support the question of law, and nothing morgﬁj o) R N

g N

I shall now turn specifically to the questiougsi&fact. -
R ) .
Mr. Justice Culiiton's citations with regard to the question of
. . ¥ . Y )
fact are found in R. v..Robinson (l399) and R.z?l Gaul (1903).

Of these cases Culliton says: o |

b 2 \
Y S .
Whether the force used in administerifig punishmknt
was reasonable or excessive is a question of f&c&é
to he determined in the circumstances of each cas

\

Furthermore: ' ,

!;the test is whether,. at the time the punlshment
was admlnlstered 1t was. reasonable’26

-

ih %;e Wing v. Gaul, the Supreme Court of

Hearing the appeal,

LT\ W :
Nova Scotia ruled tRxt the lower court should have tried to deter-

. % _ .
mine whether the force used by a schoolmaster was feasonable
ra PR

under the ¢ircumstances. .

25 L ’ s
“See R. w. Haberstock 1n Tremeear's Annotated Criminal

.Code, (Toronto: The Carswell Company, Ltd., 1974), p. 434.

»>

26 :
Ibid., pp. 434-435. . ;
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* Mr. Justice Culliton, in The Haberstock Case, cites R. v.

Robinson to show that there are two questions to be asked; namely, .
A

(1) does the teacher have the legal right to impose corpori} pun-
ishment, and (2) was the imposition of corporal punishment reason-
able under the circumstances? Mr. Justice Culliton cites R. v.
Gaul to shew that, as to the questibn of fact, the court must ask:

at the time the punishmeht was administergh was it reasonable?
: ¢

Neither of the citations, 1t ig clear, tells us what counts as

reasonable punishment. Becau5e<é; Fhls c1rcumstance, éﬂ.gumably,
Culliton also cites Campeau V. %ﬁ& Kiké (1951). The Quebec Qourt
of King's Bench, Appahl Side, eld (iQTcamm%au v. The Kin@)“

g, ru
While Cr. Code s. 63 authorizes a séhoof teacﬂﬁfﬁﬁ#

use reasonable force in disciplining a pupil and
while the fact that bruises result is not necessarily
*+ determinative f‘unreasonable punishment, the manner
of its inflict&n and the parts of the body to which
it is applied may warrant a conviction of-assault
against the sch ster, as, for example, where he
punishes by striking the back of the pupil's hand- @
(where the bone covering is thin) against the corner
of a desk.Z27

¢
¢

We may ask, in the light of these various decisions, how

they are applied to The Haberstock Case (1970)7? As to the

" question of law, The Corkum Case held: t ¢
‘A school teacher has the right to use reasor@e
force to enforce school discipline ‘against an
unbehaving pupil. hd

i

- %gtanqd}an Criminal Cases, Vol. 103, (Toronto: Canada
Law Book Cdmpany, Ltd., 1952), p. 355. N

- 28 . L . .
N . Cagadian Criminal Cases, Vo}. VII, (Toronto: Canada
Law Book Compan 1937), p. 114.
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We may ask then, were Lyle Sens, Randy Lang, and Darwin
Steininger unbehaving students? The trial Judge in the lower

court found that Darwin had not partlcipated in name-calling,
. . ‘ o
and said: R i
In my opinion, it follows from this that the
assault upon the boy was not for the purpose* v
, of correction, and 1 therefore find the '
accused guilty.29

“ggaﬁgustice‘Culliton claimed that the trial judge should have -

asked: were there reasonable and probable grounds upon which

-

Haberstock was correct in concluding that Darwin-had participated?
Haberstock had such grounds, Culliton says} and having an honest
belief that Darwin had participated in name~-calling:

the appellant was entitled to usge force
by way of correcting Darwin Steininger, who was
a pupil under his care at the time.30"

Culliton adds:

Under such circumstances, agbarent would be so '
excused, and, in my view, 'a teacher, exercising
a delegated parental authority; is entitled to -

. I 3
the same protectlon.31 i

29 . . : L.
See R. v. Haberstock in Tremeear's Annotated Criminal

Code, (Toronto: The Carswell Company, Ltd., 1974), p. 435.

: ) -4
301pia., p. 435. %

31Ibid., p. 436. As I understood Cullitonﬂs view,
Haberstock made a mistake. He was excused from the assault,
however, because he honestly believed he was not making a mistake. .
A teacher as an authority and an exgert, in the sphere of be- :
hawioral ‘and social control, it seems clear, would at least
jco%sult with the boys to determine who was involved in name-calli;§
&, ~Also note that The Corkum Case, nor any other Canadian precedent
r ‘~connected with Section 43 of the Code, allows a teacher to assume
that a student misbehaved.

£y
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A
Given that the question of law is settled, Culliton addresses

himself to waht he regards as the only femaining question:
namely, that of fact. Was the imposition of corporal punishment
rea%onable under the circumstances? Presumgbly; one would
atteﬁpt to answer such a question with reference to major prece-
deﬁts. Alternatively, Mr. Justice Culliton rests his.judgment
on an admission of the trial judge who convicted Haberstock.

In the event that I am not correct in this view

cf the matter, then I would say that, in my view,. L
the force applied did not exceed what was reason- ‘ '
able in the circumstances. I would possibly have . R
been otherwise. 1nc11ned had the slapping taken

place immediately following the name-calling on

Friday, even though the accused himself admits that
slapping on the face is not a customary manner of
exercxslng discipline. 32

Mr._Justzée Culliton concludes: o
I 1nk the proper inference to be drawn from the )

felarks of the learned trimd judge is that, had
Darwin Steininger beep similarly strapped at the
time the name-callind took glace, he would not have
found the force used excessive, or at least would
have had a reasonable doubt in regpect thereto.

To hold thdt force, which was otherwise reasonable,
became unreasonable because of a three-day's delay,
is an erroneous basis upon which to make such a
finding, and one which cannot be supported.33

The Appendix has tried to show how various pretedents have -

been established wHich can be categorized as c&stions of law and

32 , e -
See R.. v. Haberstock in Tremeear's Annotateﬁ(;;:;:;;;\asae{

(Toronto: -The Carswell Company, Ltd., 1974), pl 435.

331pia., p. 436.
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/ of fact. The Appendix has shown that. the question of law (with
regards to teachérs in authority) has been affirmed and firmly
entrenched into statute as well as precedent. In the light of
the decision in The Haberstock Case, we;have seen that a test
for what counts és'reasonable punishment has varied from specif-

ics, to some extent, in Campeau V. TBe King, to reasonable

circumstances in each case in R. v. Gaul. The Haberstock Céée,

by its rqﬁerence to major precedents, appears to set up a test

to determine, what counts as reasonable. As we have geen, such a
test is not established. The Haberstock decision, it seems clear
" to me, is the most obvious manifestation of Canadian law to keep

. mr ‘{ .
the Canadian‘teacher well protected while he is in authority

over children.

i

Ty



