N L

44799
National Library

Bibliotheque nationale
of Canada

du Canada

Canadian Theses Division

¢

‘Division des théses canadiennes

Ottawa, Canada ’ o : .. ' !
K1A ON4 :

/

L}

PERMlSSiON TO MICROFILM — AUTORIS)\TION DE MICRQFILMER

e Please print or type — Ecrire en lettres moulées ou dactylographier

Full Name of Author — Nom complet de I'auteur

P/cﬁx@'

VWAV, ) RE f\{ £ '
Date of Blrth — Date de naissance i Countr‘y of Birth — Lieu de n%lssance
Permanent Address — Résidénce fixe . ‘
soxX [ SY7TE I, : ' A )
0 SHeR Wood - PARIC . :
ARBRERT A TEA Sk . |
Title of Phesis — Titre de la these - A s e _ ‘ ‘ E
THE Lot BB AT oFrF “DocTonR S ( )
PPN HOS P TAAS y S AN HADA
, <
>
University — UniQersité p _ T
UN 1V oF  ArPBELTH

-Degree for which thesis was presented — Grade pour lequel cette thése fut présentée‘

L4 M

Name of Supervisor — Nom du directeur de thése -

DR BowKkK E e,

Year this degree conferred — Annee d’obtention de ce grade

/C?SO

¢

Permission ‘is hereby granted to the NATIONAL LIBRARY OF
CANADA to microfilm this thesis and to lend or seli coples of
the fitm.

The author reserves other publication rlghts and neither the
thesis nor exterisive extracts from it may be printed or other-
wise reproduced without the author S written permission.

L'autorisation est, par la présente, accordée a la ,BIBLIOTH'E-
QUE NATIONALE DU CANADA de microfilmer cette thése et de
préter ou de vendre des exemplanres du film.

L'auteur se réserve les autres drouts de publication; ni la thése
ni de longs extraits de celle-ci ne doivent &tre imprimés ou
autrement reproduits sans |'autorisation écrite de I'auteur.

\

e
o AN

Date

A Pe A 3 /480

'Signaturé

et

L)

NL-91 (4/77)




—

. R

. * National Library of Canada
- Collections Development Branch

Canadian Theses on |

Microfiche Service sur micsofiche

A ~

NOTICE

(92}

Ve ,'7
The quality of this microfiche is_ heavily dependent
upon the quality of the original thesis submitted for
microfilming. Every effort has. been made to ensure

'the highest quality of reproduction possible.

If .pages. are mlssmg, contact the university which
granted the degree.

ASome-pages ‘may have ‘indistinct print especially

if the original pages were typed with a poor typewriter
ribbon or if the university sent us a poor photocopy.

'
!

Previously copyrighted materials (journal articles,
published tests, etc.) are not filmed.

' Reproduction in full or in part of this film is gov- |

erned by the Canadian Copyright ‘Act, R,S.C. 1970,
¢. C-30. Please read the authorization forms which

accompany this thesis.

THIS DISSERTATION
HAS BEEN MICROFILMED
EXACTLY AS RECEIVED

Ottawa, Canada
K1A ON4

H

Bibliothéque nationale du Canada
Direction du développement des collectiqns

Service des théses canadiennes

=5,
AVIS y

La qualité de cette microfiche dépend grandement de
la qualité de la thése soumise au microfilmage. Nous
avons tout fait pour assurer une qualité supérieure

+ de reproduction.

Sl manque des pages, veuillez communiquer
avec l'université qui a conféré le grade. .

La quahte d’impression de ceﬁtames pages peut
laisser & désirer, surtout si les pages orlgmales ont éte
dactylographlees a l'aide d’un ruban usé ou si I"'univer-
sité nous a fait parvenir une photocopie de mauvaise
qualité.

Les documents qui font déja I'objet d'un droit
d‘auteur (articles de revue, examens publiés, etc.) ne
sont pas microfilmés:

La reproduction, méme partielle, de ce microfilm

est soumise 3 la Loi canadienne sur le droit d’ auteur, -

SRC 1970, c. C-30. Veuillez prendre connaissance des
formules d’ autorlsatlon qui accompagnent cette thése.

LA THESE A ETE
MICROFILMEE TELLE QUE

*

NOUS L'AVONS RECUE .

NL.-339 (Rev. 8/80)



L]

| THE UNIVERSITY OF ALBERTA

[EERY

THE LIABILITY OF DOCTORS AND HOSPITALS IN CANADA

o wby A
'E‘I‘_LEN IRENE PICARD
A THESIS SN

SUBMITTED-TO THE FACULTY-6F-GRADUATE STUDIES AND RESEARCH
IN PARTIAL FULFILLMENT OF THE REQUIREMENTS FOR THE
' OF MASTER dﬁ LAWS

\(‘\//
b

FACULTY OF LAW

: “
~ EDMONTON, ALBERTA

Spring, 1980



.
. = »

THE UNIVERSITY OF ALBERTA

FACULTY OF GRADUATE S UDIE{fK\"

The undersigned certify that they have read, and recommend to
;he Faculty oFiGraduate Studies and Research,'for acceptance, a thesis
entitled THE LIABILITY OF DOCTORS_AND HOSPITALS IN CANADA'submitted by

ELLEN IRENE PICARD in partial fu]fi]ment of the requirements for tﬂe

degree of Master of Laws.

14

a

\~JL59—%§}14v3,L A

Supervisor
, ' /47

. ‘ /,v’/ " .
Date: - 4/i§;Z;i;7I{/é§7/€;;)



~

el

ABSTRACT
/7
/ - ; .

The research that culminated in this thesis was begun because»of my
invo}vément in teaching law to health cafe pfofeséiona]s. I found that
there was a dearth of Canadian pﬁb]icatioﬁﬂon the topicAofhhealfh Taw.
Thus, it was diffiCU1t?to find out what the law was, and any analysis
of its implications wgg rare. .
| My goal was to find the Cahadian law relevant to the civil liabi-
1ity of physicians, dentists, nurses and hpspitals and to set it out as
c]ear]y'as.possfb1é, Aware of -the interest§ and needs of judges, Taw-
yers, health %are professionals.and administrators iq this area of the
Taw, I atté;pted throughout to db an analysis of the law so tﬁat its
strengths and weaknésses would be more apparent. Hopefully, decision-
making by all concerned will be assisted by this review.

In setting out the Canadian law and reviéwing it, I looked to the
Taw of otﬁer juriédictioné where relevant or helpful and especia]1y to
England, the source of much of our law, andrto'the United States; the
source of much concgrn about the effect of law on healthﬁcare.

.Fina11y, I have Brief]y discussed two common corcerns: first that
we:wijl suffer a "malpractice crisis" in Canada similar to that suffer-
ed in the United States, and second that civil 1itiga£10n is no ionger.
é.practicai process for the patient seeking‘combensation. I have also
made some suggestions for tﬁe future. '

In summary, the purpose of this theéis is'to provide a sfatement of

Canadian law on the civil 1iabi1ity of health care professionals and

hospitals and a commentary upon it.
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~ CHAPTER 1

THE CONDUCT’QE A{GIVIL ACTION

1. Introduction

Théylegal system, occupies a unique'place»amdng ﬁur society's insti-
tutions: there is none other which influences our lives so directly
and yet about which pub]ig knbw]edge is sb limited;] Thus, a briefﬂ
explanation of thé system is necessary. The purpose of this chapter is
to explain to thevnon-1ega1 reader some of the legal fermfno]ogy and
procedure with whfch he may be unfami]iaf. This knowledge wj]] aid in

the understanding of the material to follow.

2. The Canadian‘Legal System

(a) Sources of Law: Stare Decisis

The. primary source of law, the body of rules which governs the be-,
haviour of members of society, is statute law, or legislation - an act
of the Parliament of Canada or of a Provincial Legisiature. The signi-
ficance of legislation has risen dramatically in modern times, and as

society grows in size and comp1exity this trend is Tiké]y to continue.

1. For a general discussion of the Canadian legal system See Gall, The
Canad1an Lega] System (1977).

N



The division of legislative power between the Federal and Provth 4
cial governments is made accorging te sections 91 and 92 of the British’
North America Act.2 Health and medica] care is not dealt with speci-

. fically byhthe‘ACtp but "general legislative competence over health‘énd
welfare services, however, has been taken to reside at the provincial
level."3 This exe]ains why the law wifh respect to some health mat-
ters varies from’provﬁnce to province. -

However, the Federal government hes the right to place conditions
on the disbursements of funds it makes to the prgvinees.4 This is
referred to as "speﬁding power" and it is with this that the Federal
government's.r61e in heafth aﬁd welfare services is generally asso-
ciated.> ‘A'good examples of tﬁié is Medicare. Although the Federal
government has no right to compel a province to administer its medical -
insurance program in any particular manner, it can, and did, so demand
7 in exchange for péyments to help support the scheme.

Not all problems in society are covered by 1egis]at{on, however,
and in the.abSence of a statute, judge and lawyers_refer to the case
1aw; or the,common‘law. '

This is the body of prfﬁEﬁples which have emerged from the written

judgments -of actuai»court cases, and is the chief compohent by which

2. 1867 (30 & 3 Vict., c.3).

o

'3. Lyon and Atkey, eds., Canad1an Constitutional Law in a Modern

' ersgect1v 789 (1970).

4. C.M.H.C. v. Co-op. College Residences Inc. (1975) 71 D.L.R. (3d)
T83 at 200 (Ont.'C.A.J. . |

5. Suprasn. 3.
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oer legal system is distinguished from those employed elsewhere. For
historical reasons, Quebec uses a different system,® one similar to
those used iﬁ Continental Europe, but all otker p?ovinces in Canada are
common law jurisdictions. |

In his judgment of a case, a judge will generaiiy set out, among
other things, the legally significant‘factors of the dispute, the re-
sults of law which are brought into operation by -those factors, and the
reasoning he used to reach a final decision in the case. The combina-
tion of these three elements is referred to generally as the reasons

for decision, or ratio decidendi of the case. The judges .and lawyers

who interpret the ease in the future usually articulate the ratio into
a statement to the effect that when fact situation "X" occurs, legal
result "Y" will be the outcome. Each one of these statements or prin-
ciples is called a legal pfecedent. SeveraT”]egai precedents on
various points o( law may spring from one case. The formation of .these
prétedents and their subsequent interpretation and app]ication in other
cases form the web of the case 1aw.structure. They provide the law

with predictability and yet are sufficiently flexible to allow change

-to be made.

~In addition to those things comprising the ratio decidendi a judge
.o : , X - .
will usually have a great deal more to say in the course of delivering

his judgment. Any 'statements in his judgment which do not form part of

the ratio are called co]]ective]y obiter dicta, often referred to as-

simply-obiter or dicta. These are often important and he]pfu] as indi-

&

6. A more detailed discussion of the system in use in Quebec appears
1ater in this chapter. _ _



cétions bf what the rééu]t might be when a fact situation s1ight1y.dif-
fgfeht from tﬁ%t before the court arises before another court at a
later date.

The common law system is based oﬁ the principle that similar fact
situations should yield similar legal results. This means that a judge
must look to the legal precedents or ratios of earlier cases for guid-
ance in coming to a decision on the matter.before him. This principle

is referred to as stare decisis which transiates literally as "to stand

Py decided matters".” Sometimes a judge might feel that the applica-
tion of the existing :g}ig'fo thé case befdre him would lead to an

' unjust result. In such situations he may "overrule" the principle,
that is, he will not app]y it and may go on to state that jt is no lon-
ger the appropriate ru]e'tb be app1ied in cases of the type being
decided. But the more common practice js to "distinguish". the prete-
dent. Nhen a judge distinguishes a case,‘he refuses to appiy thé
principle that seems to be relevant, not because he w1shes to overrule
it, but because he be]ieve; the case before him has features which.
»rémove'it from the scope of the rﬁle.

In this thesis our concern is with the application of the pr1nc1p]e )

I

of stare decisis at on]y three levels of the Canadian hierarchy of 4
\ _

courts: the supreme trial courts and the courts of appeal of al] the

Provinces, and the Supreme Court of Canada. Decisions given'in the

. Supreme Court of Canada are binding on all courts in Canadaga'and

7. Gall; dgra n. 1 at 180. : | ;f

8. Because of the difference in legal systems, in some cases a
decision of the Supreme Court of Canada on a case or1g1nat1ng in
. Quebec may not be b1nd1ng in a common law prov1nce
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withih each province the court of appeal binds all lower courts within
the province. Decisions from othér er6V;hces other than that of the
court rendering a decision are not b%nding on that court but neverthe-’
less would be considered. High Jevel decisions from other
jurisdictions, for example, the.House of Lords in England or th;\upper

courts in Australia or New Zealand are not binding on any Canadian

court but are extremely persuasive authority. Similarly, obiter dicta

from any source, even Canadian, is not binding, but if it is from a
high level court it may have persuasive value.
Decisions from American courts are rarely cited for authority in
Canada; But while they are neither binding or even persuasive to a
Canadian court they are sometimes he]gfuﬁ when decisions are required
on matters which have not yet come before our courts, but have been
decided in the United States. Their search for solutions to some of
these problems can sometimes suggest a logicallreso]htion to the dif-
* ficulty or indicate a pitfall to be avoided. However, caut%on must
a]ways be exerc1sed when referr1ng to American law because of the great

d1fferences between our two 1ega1 systems

e
i

(b) The Legal System of Quebec

(i) The common law and the civil law systems

‘While the common 1aw and the c1v11 law systems are similar in some

" respects, their approaches to the law are fundamentally different. 9

9 - Gall, supra n. 1 at 39.



We have seen that under tﬁe common law system,'rules of law are
generalized from the decisions of part%cu]ar cases. The civi]lTéw
system is the reverse of this process; cases aré decided according to
an accepteq\set of priniples codified in the Civil Code;]o For this

reason courts in civil law systems are not bound, in theory at least,

by the doctrine of stare decisis, hence a judgebin_the civil law system |
’can apply the Code to suit-the dictates of justice and be Tess concern-
~ed than his common 1awlcounterpart about departures froh traditional
interpretations of the Code, or about setting‘a "bad precedent".J]

However wh11e the Code and common Taw have d1fferent reasoning and

techn1ques, both offer identical results in the medical law areas. 12

(ii) Sources of Law

If the Code is t]ear and reievantrto the matter at hand it must be
app]ied.]3' In cases where matters are less clear, a civil 1a¥’judge
may make reference to the following to aid him in his decisions:

(a) other articles in the Civil Code
(b) The reportswof the Commissioners,i

(c) Ta doctrihe

10: Id.
I

11. 1d. at 40.

12. See Crepeau, Kirkliand-Casgrain, The Quebec C1v1i Code in
Contemporary Issues in Canadian Law for Nurses 15 at 17 (1973)

13. Castel, The Civil Law System of the Province of Quebec- 187 at 218,
234 (1962) See also Mignault, The Authority of Decided Cases -
(1925) 3 Can. Ear Rev 1.

ol




(d) 1la jurisprudence.
The spirt of the Code is that it is an organic whole, and so other
Aartic]es in the Code will be consulted to see if they.gioe indications .
of how the particular article is to be éph]jed.;

Ityis the task of the Commissioners to résearch.the law and to"
brjng about reform of the Code in the form of.amendments and’addi-
tions. Their reports indicate the source of a part1cu1ar article, the
state of law prior to its enactment, and the1r intentions "and goals in
br1ng1ng about the various amendments and add1t1ons. When an article
has been derived from French law, French author%ties may be considered;
if there is simi]aoity;with English law, UNHLEng]iSh authorities may
be consu];ed. However, these aids are for guidance only and are not to
be made partAof the Code.14

If, dfter réferring to the Code and consulting the Cormissioner's

reports, the Court requires further assistance, it will consider la

doctrine and then la jurispruoence. La doctrine is the name applied to
the.1éga1 writings of judges, practicing lawyers and law professors.
The work of the academics enJoys no such status in the common law
system, and even in Quebec, there are not enough authors to provide ab
foundation of written legal opinion suff1c1ent to make la doctrine a

N

major source of law. 15

‘14, Walton, The Scose and Interpretation of the Civil Code of Lower
Canada (1907). Note that as in the common Taw povinces reports of
epates of provincial legislature cannot be consulted. See Castel,
id at 162. -

15 Tanguay v. Can. Elec. Light Co. ,(1908) 40 S.C.R. 1 at 34 per
Girouard J. ) ) ‘



The lack of Quebec doctrine is one reason that la jurisprudence,
the case 1aw,‘i$7more jmportant there than in other civil law jurisdic-
tions. Although much has been written about whether the doctrine of

stare decisis has been adopted in Quebec‘:,]6 the best opinion appears

to be that it has not, eyéR if the decision in question is from the

17

Supreme‘Court of Canada. owever this theroretical freedom is

tempered hy conservat1sm gﬁi\jZTmon sense; la jurisprudence will be

heard with respect and found p rsuas1ve.1f the reason1ng is sound.

(c) Types of Legal Action

Three types of legal -action most commonly involve doctors: a dis-
cip]inary action brought by his professional association, a criminal
action brought by the Crown or a civi] actioh'bébught by a patient.

The last of these is the major top1c of this thes1s, and accordingly
jts attendant procedures will be emphasized in this chapter. However,
some remarks Qith respect to the first two ought to be made at this
point. ‘ | -
A )

The disciplinary action ig commenced by the professional associa-
“tion- against a doctor who has breached the standards of ethics or’ '

practice of the association. .The case is not initiated within the

court system but is held before various tribunals established for the

16. See Friedmann, Stare Decisis at Common Law‘and under the Civil Code
-of Quebec (1953) 31 Can. Bar Rev. 723 Walton, supra n. 14 at 109;
Castel, supra n. 13 at 229.

17. Castel, supra n. 13 at 229.



purpose by the'aésociation. The penalties may range from a mere repri-
mand to a finé, suspension,. or even permanent explusion from the
profession. The action is designed to enable the assocation to majn-
tain consistent levels.of competence. Rules have developed which
ensure that a fair hearing will be given by the tribunal;-and in the.
event that a doctor is dissatisfied with his treatmeﬁt, recoursg to theA
courts is genera]]ylavaiTable to determine the validity of the tribu-
nal's ruling.

A criminal action is commenced by the Crown.against those who vio-
1a§e the criminal law, and exiéts‘for the protection of society.

Examp]es.of offences for which a doctor could be chargedvin the
crfmina1 prdcééﬁings would be causiqg,aﬁotherjs death, if his conduct
amounted to “criminal neg]igénce" within the meaning of the Criminal
Code,]a‘or peffofming an illegal abortion,]9 both of which carry a
maximum penality of life imprjsonment.20 |

Before turning to the civil action, three‘points ought to be'noted
agodt the disciplinary and criminal actions. First, both of these aré
punitive in nature; they provide no compensation to a patient who has
been injured‘by the wrongfu] act of a doctor. Second, they are both
brought by an independent 1nstitu?}én established to protect the
public. Third, a single wrongfu1/act of a doctor could conceivably

result in the br1ng1ng«of both of these act1ons as well as a civil

18. Criminal Code, R.S.C. 1970, c. C-34, s. 203. Such actions are
extremely rare. o '

14

19. 1d. s. 251(1).
20, 1d. ss. 203, 251(1).
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action by the ﬁétient. In contrast to the actions just discussed, the
civil action is designed to compensate a person who has been harmed by

the wrongful act of another and is initiated by the person harmed.

“-
\v

- 3. The Civil Action

Just as legal actions in genera1 are c1assified;as "disciplinary",
"crimina]“; or "civil", £he civil iption itself is further classified.
The label attached to a given civil action is determined by@the nature
of the legal wrong alleged to have been committedQZ] However, U 4

regardless of the classification of the civil action, the procedure
followed in bringing the actibn is essentially the same.

Our legal system utilizes a method of fact;finding éa]]ed the ad-
vefsary system. - Under,fhis'systeﬁ, thelpa%ty to the action adopts a
partisan viewpoint and does everything in his‘perr and within Tlegal
restraints, to prove the facts as he alleges them to be, and at.the
same time, to disbrove the facts as his opponent alleges them to be.
Theoreﬁica11y the strenuous promotion'of ﬁoth aspects of the conf]iglx‘rf'

c,be'for:e an impartial judge or panel of lay persons (a jury)4resu1£s jn
the truth's being fdund. .

"However, as pointed out hy Mr. Justice Haines:22

21. The types of civil actions are discussed generally infra Chapter 3.

22. Haines, The Medical Profession and the Adversary Process (1973) 11
“0.H.L.J. 41 at 42. . o




tl

Doctors do not take kindly to the adversary system. It is entirely
foreign to their way of settling disputes. When they disagree on a
diagnosis or treatment technique, they attempt to resolve it by
obtaining the assistance of more experienced scientists and each
joins in an objective search for the truth. It would be unthink-
able for them to refer the matter to an independent layman, whether
he be judge or jury. Even if they did, there are no specialist.
Judges in malpractice matters and the majority, have no training in
basic anatomy and physiology...the great bulk of bad results from
medical care arise in a terribly grey area where the law may see
negligence but medicine sees merely an unexpected occurrence in a
very inexact art. Here we must recognize the difference in think-.
“ing between lawyers and doctors. The lawyer is armed with the most
accurate diagnostic instrument, the "retroscope". With twenty-
twenty vision he seizes on the unfortunate result, second-guesses
the doctor and charges him with fault, although at the time of
treatment the symptoms and the various tests presented a very foggy
'picture and resulted in a complex, differential diagnosis.

In addition to thié, a doctor, when put on the witness stand in
court as defendanffor expert witness wi]]lfjnd himself "...attacked by
the othgrssﬁde on what he has heard, seen and remembered, and then for

’gped’héasure, he may find his credibility questioned."23 |
" Rea]izing that our legal process is by trgdition an adversarial one
will facilitate a better understanding of "civil procedure", the name
given to the series of procedural steps required to commence the action
in"the courts and bring it to completion. Thisvsection of the chapter
describes the civil procedure of the provincés of Canada; -AT1 thé pro-
cedures and the documeﬁts to be described are found in one form or
another in all the provincial jurisdictions, including Québec, there
befng only minorvdifferenées in detail and nomenclature among the pro-
vinces. The nomenclature used in this discussion is that of the civil

procedure rules of the Province of Alberta.24

23. Id. ' _ [\
24 See Alberta Supreme Court Rules, Alta. Reg. 390/68 (1968) as a@ended.

-~
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(a) The Comp1agntv
‘The comp1aint is ﬁot a part of thg,forma1 prdbedure, but neverthee,;

”i]ess is the starfing point of most civil actions. The aggrieved

patient or his 1awyef cqntacts the doctér and makes an informal demand

‘for compensation. Although the doctor hd& be of the opinion that he

was at fauft and ‘that the claim is jﬂstifﬁed and may decide to pay thé

demand or a portian of it, he ought to be cautious. about adopting this

course of action. Most Canadian doctors belong térthe Canadian Medical
. Protective Association and should consider the advice it gives to its

}rlembers.25 " | . f

N The docto? may refuse the demand a}togefher, and. the pa%ient might

simply drop the matter. Neverthe]esé, thé doctor should keep copies of
any correpondence relating to thé incident, or, if the dgmand was ora],/
compose a memo on the subject immediately, ;ontaining such details as
the déte of the demand, the injuries comp]aingd of, the miscondu;t al-
leged, the amount'askgg and his own statehénts_to the“patient. Should
the patient then later change his mind and deéide to proceed with the
aétion,26 the doctor will have a record of the earlier decision. If
it is evident that'the patient 1ntends to pursue the matter then any
‘further attempts by him of his solicitor to communicate with the doctor

should be referred to the doctor's lawyer.

25. Canadian Medical Protect1ve Association, Constitution and By—Laws
(1973).

26. Under various provincial statutes, a person must start-his action
within a certain time period, called a limitation period; however,
some of these periods are fa1r1y long - up to six years, depending
-on the c1rcumstances §



A11 provinces have limitation statutes which set out a time within
which a doctor must be sued, or the action will be barred. Because most
provide that the limitation period starts to run from the time that

professional services are terminated, the doctor might also consider

terminating the doctdrepatiént relationship. If this course of action‘_~

is taken,‘thg adoptiqn'of ééfeguards against beihg sued for‘abandonment
as well will of course be neces/:sary.?‘ztj |

. . The dbttor will mostvlike]y be ﬁ;&e aware of the patient's inten-
tion to continue his c]éim by‘the rieceipt of a fofma] document drafted
by the patient's solicitor and issued through the cﬁz;t. This brings

us to the first stage of formal civil procedure.

/o
1

(b) Pre-Trial Procedures

The pre-trial procédure; can be broken‘roughly into two cate-
~gories: pleadings and discoveries. %he former_are a series of
documents exchanged between the parties to fhe actioq which serve tok
clarify the issues in contention, while the 1§tter give the parties an
opportunty to obtain a "sneak preview" of each othgr's.case before
‘tfia]. In maﬁi caﬁes, the information obtained fhrough the pfeadi%@s‘
and discovery staées of the 1ftigation\(as the formally commenced civil

action is referred to) leads to an earﬁy settlement of the dispute,

saving both parties- the expense and inconvenience of a trial.
: i

-

"27. See infra Chapter 2.
- . L 2

8
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The formal document sent by the patient'(to whom we will now refer
as the "p1a1nt1ff" the ‘hame given to the person who sJes) and received
by the doctor (to whom we w111 now refer as the “defendant" the name"
’g1ven to the person who is sued) is the first document. in the p]eadings
.fand s ca]]ed a Statement of C]a1m It contains a statement of the |
,fatts 1ead1ng to the d1spute, as a]]eged by the plaintiff, the
‘part1cu1ars of the Tegal wrong upon which h1s claim is based and a
‘ demand called a “prayer", for a specific sum of money, called
.%damages"; v | ’A .
) In,respdnse td-the Statemént’of C]aim,'the defendant's 1awyer pre-
\pares a document called a Statement of Defence. It may contain an
a]ternate versjdn of the facts, whereathe defence is based on a diffe-
rence -in fact,aor it may be only a simpTe'denia1 of/all the allegations
made,by the p]aintiff in the'Statement of Claim. There will also be a
‘prayer that the ‘action will be d1smtssed This document must be filed
hw1th the court and served on the plaintiff within a short t1me of the
7Serv1ce of the Statement of C1a1m 6n the defendant.28 [f this period
'gis exceeded the p1a1nt1ff may "note the defendant in defau]t" and sub-
sequent]y obta1n a "default Judgment', a forma] entry ‘on the court
record that he is ent1t1ed to his compensat1on For ‘this reason 1t is
cruc1a1 that a doctor in rece1?t~of a Statement of Claim contact his
ﬂvlawyer 1mmed1ate1y S
In most act1ons, ‘numerous other documents appear among the p]ead-

ings, ° However, they are rare]y seen by the doctor h1mse1f and need not

/

/

28 For. example,. 15 days in. A]berta Supreme Court Rules, dgra.n, 24,
. S. SSIISEbS _ :

!



be described in detail here. When all the necessary documents have
been exchanged or filed with the court, or both, it is said that the:

% .
pleadings are closed.

Following closure of the pleadings the discoveries will be held.
There are generally two di;coveries: the discovery of documents and
the examihation‘tor discovery. | J

Thé discovery of documents gives each party the rigﬁt to examine
all the correspondence, charts, photograbhs, or "recofds’ofiany
kind"2? that the other_p&rty Has in hts bosséssion or control and
which bear upon the litigation. The party whose dbcuments are being
"discovered" must prepare a list of gll the re]qunt documents he has

or can obtain and must swear an "affidavit" to the effect that the list

is comp]ete. It is vital that the ]1st be actually comp]ete swearing

a ip]se aff1dav1t amounts to perJury and carries a maximum pr1son term

.Of 14 years. .30 Th1s does not mean however "that a party must release

' documents which for one reason or another are "privileged". 31 Such
documents he can objeqt to producing and if a dispute arises over
~whether the objectionfis;yalidrdr not,>a judge will rule on the mattef.

.Thg examination for dischéry usually follows the diécovery of doc-
3
uments. It is a meeting attended by the parties to the action, their

counsel and a court reporter. -Each party is questioned and answers are

'»taken down in shorthand by a court report and are typed to a tran-

script.

29. Id. s. 186(1).
30. Criminal Code, supra n. 18, s. 122.
31. See infra Chépter_z.
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At the examination for discovery counsel has much wider powers of
‘questioning than are permitted at trial, and the party must geﬁerally
answer any question that is relevant. Following the examination for
discovery both Tawyers feceive a cbpy of the transcript and at the

‘triaT, each counsel may read into the trial record as part gf the evi-
dence to support his client's case, as many of the questions\énd
“answers as he wishes from his diséovery of thg opposing party. He
vcannot of course read in a segment whose meaning has been altered by
its remoQé] from context; The major advaﬁtage of thé.examination for
“discovery is that the pérties learn much about the strengths and weak-

nesses of each other's case. It is for this reason;that many law suits

are settled after the discovery-stage of the litigation.
| |

(c) The Trial

The trial is the forum in which the plaintiff seeks to'prove his

_ ¢
case against the defendant. He must prove all the facts which give

rise to the legal basis for liability, and.thén convince the court with
legal argument that the pretedents indicaféfthat the factors proven
support a finding of liability on the’part of the defendént. 'Un1essﬁhe
~ is-successful in doing all of this, the action will be‘dismisséd; and
.in most aétions, évennif he is successful he‘musﬁ a1so_prové to'the
court his damages, that "is, the extent”of his injuries, both*physicg]
and financial. . : | l |

The trial is cbnd&ﬁted on a witﬁéss-by—witness basis. fhe p]éin;
tﬁff, becausg'he has the 6nus of proof,.calis his witnesses first. 

After eachtwitness.is quegﬁioned in "examination-in-chief" by the

!
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plaintiff's lawyer, he is then ncross-examined" by the defendant's:
lawyer. Aftér all the plaintiff's witnesses have been heard, his docu-
mentary evidente placed before the codrt, and the desired portions of
the transcript from the discovery read into the court record (that is,
dictated by the piaintiff'szcounsef to the court reporter) the defen-
dant then proceeds in a similar manner. n

- After all the evidence, verbal and documentary, has been placed

before the court (usda]]y, in medical liability cases in Canada, com-

prised of a judge alone rather than-a jury) the judge will give his

-judgment. Heémay'do so jmmediately, or "“reserve judgment" and deliver

it at a later date. When delivered, it will genéra11y deal with both
liability and'damagés.‘

.It is important to distinguish between proof of 1iability and,prdof
of damages. Proof of liability involves the court in an investi-
gation of the question, "Who was at fault in causing the plaintiff's

injuries?". Proof of damage involves only the question "Regardless of

who, if anyone, is responsible for the injuries, whét’is the approp-

riate amount of*money to compensate the plaintiff for his 1055?".
~In his Statement of‘01aim; the .plaintiff will as a result have

claimed two types of damages: special and general. Special damages
. .

~are awarded to compensate for out-of-pocket expenses borne by the

plaintiff up to the date of the trial and include such items as costs

of{médica] care, loss of wages, cost of renting prosthetic equipment or

s

‘hiring private nursing care. General damages are awarded to compensate
. for pain and sufferingg loss of amenities of life, diminution of .life

'expéctancy and the like and are of course rather arbitrary in quantum.



A3

Usually the améunt of general damages claimed by the plaintiff is
inflated and is substantiaT]y reduced by the trial judge.32

In certain kinds of‘actions33 where the defendant's behaviour is
intentional and particularly reprehensible, punitive or exemplary dam-
ages mayﬂbé claimed. They are in essence an imposition of a penalty
upon the defendant in the form of extra damages to thihplaintiff.

Even if the action is dismissed, the trial judge will qua]]y

assess the_damages. This is done in case an appeal court disagrees
rd , .

-With the trial judge and imposes liability on the defendant. Should

this occur,*the earlier assessment of the damages by the trial judge
will save tﬁe parties the expense and.inconVeniEnce of ré—litigating
the issue. \\ |

At the end of his Judgment the trial judge will also maké an award
of "costs", usua]]& to the party who has been vicﬁorious'in the
action. This means that the party in whose favour costs have been
awarded is entitled to cp]]ect from fhe.other party é portion of his

legal ‘expenses, calculated accordingly to tables found-ih the rules of

procedure in each jurisdiction.3* Note that only a portion of the

legal expenses incurred by a party are recoverable: not the total

amount of his lawyer's fee.

32. In the case of special damages, the parties generally come to
.agreement on the amount prior to the trial.

33. See infra Chapter 3.

34. See, for example, Supremé Courf Rules,"ugra-n. 24, Schedule C.
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(d) Post-Trial Procedures
‘ ,

3

fo]]owing the trial, thevunsuccessful party hasha short period of
timeffrom the date of formal entry of the judgment at the office of the
Clerk of_the Court to file a Notice of Appea].35 fhis is a docdmént
directed.to the other party (called the respondent) 1nforming him that
the unsﬁccessfﬁl'party (called fhe appe]]ant)_intends to appeal the
decision_of'the trial judge to the court of appeal of the province.
This 1nftiates'anothef series of procedures which need not be dealt
with in detail .here. The decision whether to appeal or not must be(
made in each case by the c]ient with the advfce of his lawyer.

'Whichéver party loses ét the. provincial court of appeal can apply
"to the Supreme Court of Canada to appeal the‘décision to that court.

Under the Supreme Court Act3® jeave will be gr-anted:37

...where, with respeét'to the particu]ar case sought to be
appealed, the Supreme Court is of the opinion that any question

involved therein is,...of such a nature or sigmificance as to war- .
rant decision by it....
ViR
‘1f leave is granted, the litigants enter another procedure leading to

the hearing of the case in the. highest court in the Tand, the decision

of which is final.

35. For -example, 20 days in Alberta: Supreme Court Rules suEra’n.,24,
' s. 506. o ' '

36. R.S.C. 1970, c. S-19. - =
37. Id. s. 41(1)[re-en. 1974-75-76, c.18, s. 5].
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This has been a brief summary of the legal systems gnd the civil
: ’ /
procedures employed in Canada. Much' detail has been omitted in the

interests of providing those not familiar with the legal system with a

»
basic understanding of its features.
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CHAPTER 11

THE DBCTOR-PATIENT RELATIONSHIP

1. Nature of the Relationship

~

(a) Historical Development

The. legal relationship of doctor and patient has been described

differently over the past six centuries.]

Originally the medical
profession, 1ike that of apothecary, barbering and innkeeping, was a
"common calling”. This meant that when é doctor practised medicine a
duty tb his -patient came into being. In‘order‘to profect the pubiic,
,certainvleéal constraints were placed on the exercise ofvthat duty.
The doctor had to use proper care and ski112 because.tge law required |
. -, |
Upon the development of the law contract, this original

delictual® basis for liability was superseded by a contractual

1. The first reported case against a doctor is dated 1374 and was an
action dgainst a surgeon. Morton's case (1374) 48 Edw. III f6 pl
11. :

2. Ho]dsworth, 3 History of English Law 385-6; Everard v. Hopkins
(1615) 2 Bulstrode 3%2, 80 E.R, 1164 (K.B.). . _

3. See Black's Law Dictioné[y 514 (4th ed.ﬁ]968).' The ‘term is "wider
n.both directions™ than the term "tort" which is often used as a

synonym.

El
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one_.4 The offer could be found in the patient's request for treaé-
ment and the acceptance in the doctor's commencement of care.
Consideration was not a problem unless the patient was unable fo pay.
In such circumstances the Taw of contract was strained somewhat and it
"was held that the pafient's submission to treatment was sufficient con-
sideration fd} the doctor's services.>. Many terms of thé contract
were implied by law, as for example, that the doctor bossessed and
would use due care aﬁd ski11® and thus the most common contractual
“re]atfonship could be described as one of an imp]ied cbntract bétween
doctor and patient. There may have been some doctors and patients who
left nothing to be implied but set out the exact terms of their agree-
ment in én express contract. _ | | |

The past century and a half has 9een’dominafed by the tort of neg-
ligence. It is therefore not sﬁrprising thqﬁ the liability of the
- doctor came to be judged by its principles.” The "common calling®
which géQévbffth‘to*the,concept of duty in the doctor-patient relation-
shipAcontained within it the seed of the negligence action which.sprané

. to life in the fertile environment of the Industrial Revolution.8

J

4. Holdsworth, supra n. 2 at 448; Cheshire and Fifoot, Law of Contract

(8th ed. 1972); for the American expression of this see Leighton v.
Sargent (1853) 27 N.H. 460, 59 Am. Dec. 388 (N.H.S.C.).

5. Coggs v. Bernard (1703) 2 Ld. Raym. 909, 92 E.R. 107 {(K.B.);
Bangury v.-EanE of Montreal [1918] A.C. 626 at 657 (H.L.).

6. Slater v. Baker (1767) 2 Wils. K.B. 359, 95 E.R. 860.

7. See infra c. 5.  Note that some patients may not have capacity to
contract, e.g., psychiatric patients.

8. F]emlng, The Law of Torts 102-3 (4th eds 1971)
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Thus, for nearly a century most actions against doctors héve bgen based
on neg]igence.9

During the transition periods when the characterization of the re-
lationship changed from common calling to implied contraﬁt and finé]]y
to negligence there was confusion about the proper way to plead a
;ase.]o §ome judges were prepared to aT]ow.the plaintiff to recover
daméges if it seemed fair. They would not "look with eagle's eyes [at]
the evidence" and preclude recovery because the case had'a technical
defect.!! This was not as onerous as it might seem because the duty
of a doctor to his patient was essentially fhe same -whether found in
the practice of a common calling, in the term of an implied contract,
or as the fulfillment of the appropriate standard of care in the modern
negligence actiqh.12

The duty of care that is born as soon as a doctor undertake§ the
medical treatment of a patient has been fostered by the medical profes-
sion for centuries'3 and is now held to'exist independently of any
contract between‘déétor and patient. There is a duty to use reasonable

care, skill and judgment when a doctor attends to an unconscious

9. Edwards'v. Mallan [1908] 1 K.B. 1002 (C.A.).

10. Everard v. Hopkins supra n. 2; Edwards v. Mallan id.

11. Slater v. Baker supra n. 6.

12. Rodw. Minister of Health; Woolley v. Same [1954] 1 W.L.R. 128 at
737; affirmed [1954] 2 Q.B. 66 (C.A.); Nathan, Medical Negligence 7
(1956 . ; | .

13. Oath of Hippocrates infra at 25. -
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patient who cannot be held to have voluntarily submitted!® or when a

" third party is paying for the service.15 A doctor need not undertake
the care of a pafient but once'he has done so he must exercise proper
‘care and ski11.16 | ‘

The ancient and honourable profegsion of medicine nurtured the
development of the doctor-patient relationship into one of trusﬁ and
cqﬁ%idence. The law raised its expeé;ations accordingly but has not
always given protection,iﬁ the courts to this trust since there 1is no
privilege extended to the communications between doctor and
'patient.']7 Tﬁe doctor, like the lawyer but uﬁ]ike the arch%tect or
engineer, 18 s in f1duc1ary or trust relationship with his
patient. 19 This means the doctor has a duty to act with utmost good

faith: he must never allow his professional duty to conflict with his

14. Everett v. Griffiths [1920] 3 K.B. 163 (C.A.); Mathesbn'v. Smiley
[1932] 2 D.L.R. 787 (Man. C.A.). '

15. Edgar v. Lamont [1914] S.C. 277 (Ct. Sess'); but see infra at p- 29.

16. Hurley v. Eddingfield (1901) 59 N.E. 1058 (Ind. S.C. ), Godfrey,
Emergency Care: Physicians should be placed under an affirmative
duty to render essential medical aid in emergency circumstances °
(1974) 7 U. Calif. Davis L. Rev. 246 at 249.

17. See infra at p. 33.

18. Bagot v. Stevens Scanlon & Co. [1966] 1 Q.B. 197 (Q.B.D.). See
also Bache case referred to at_[1973] L.S.U.C. Lec. 156. ‘

19. Kenny v. Lockwood {1932] 1 D.L.R. 507 (Ont. C.A.); Halushka v. Uni-
versity of Sask. (1965) 53 D.L.R. (2d) 436 (Sask. C.A.); Smith v.
AuckTand Hospital Bd. [1965] N.Z.L.R. 191 (N.Z.C.A.); Hopper, The
Medical Man's Fiduciary Duty (1973), 7 Law Teacher 73. The reTa-
tionship has been compared to that of parent and child, man and
wife, confessor and penitent or guardian and ward. Henderson V.
Johnston [1956] 0.R. 789.
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personal interests;?o he must not mislead his patient. This fidu-
ciary duty is the foundation for the requirement that his patient's
questions be honestly answered and tha;'any consent obtained be an
informed one.?2! It is also thelreason that fee-splitting is
illegal.22 \ |

In summary the relationship of a doctor and patient results in the
creation of a duty owed by the doctor to the‘patient. -The duty hés
both legal and eguitable aspects; Historically it ha; been part of the-
law of common calling, implied contract and negli@ence. The doctor's
duty in modern times is within the‘f1exib1e framework of negligence and
‘it is. to use reasonable care, skill and.judgment in the practice of his

profession.

(b) Characteristics

The.doctor-patient relationship begins when the doctor agrees to
treat the patient who has expressly or impliedly requested his ser-
viceé.. Thié,isltrue whether or not the doctor is paid.23° Ethica1

considératioﬁ‘aside,-the doctor is notérequired to accept any

2}

20. Ralston v. Tanner (1918) 43°'0.L.R. 77; Wasmuth, Law for The Physi-
cian, Leéa and Febiger, Philadelphia, 1966.

21. Kenny v. Lockwood supra n. 19; Reibl v. Hughes (1977) 16 0.R. (2d)

© 306; on appeal a new trial was ordered (1978) 6 C.C.L.T. 277 (Ont.

C.A.); Dickens, Contractual Aspects of Human Medical Experimenta- -
tion (1975), 25 U.T.[.J. 406 at 426.

22. Henderson v. Johnston supra n. 19.

23. Speller, Law of Doctor and Patient (1973); Haines, Courts and
Doctors (1952) 30 Can. Bar Rev. 483 at 487. '
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‘patientf24 He m;& even refuse a patient though no othefudoctor is
available.2®
Once the re]atfonéhip exists however, théJdoctor is obliged to -
attend theﬂpatient for as Iond as go;d medical practice requireé.
Faétors relevant to determine what length of time this might be include
the patient's condition, the nature of the illness, and the availabi-
1ity and quality of other medical care.26 o
The patient may dismiss the doctor at any tfme27 but the doctor
“must be very cautious shou]d he decide to terminate the ‘relationship.
The doctor shou]d givera pat1ent reasonab]e notice that he plans to
discontinue his serV1ces: The,bes; way to do th1s is to write a letter -
to the patient explaining the situation and allowing time for the
patient to obtain oaher medical assistance. If possible, the ddcument

should be given ;o the patient or sent by double registered mail.

Whéh a pat)ent in need. of treatment has severed the relation
w1th tﬁ} doctor or discharged himself from hospital, the doctor is(in a
¢ : . . )

strong/position to prove he did not abandon the casg if he has a state-

24. Nathan, supra n. 12.

25, See authorities listed supra n. 16

26. Ba]tzan/v. Fidelity Ins, Co. [1932] 3 W.W.R 140, affirmed without
reasons [1933] 3 W.W.R 203 (Sask. C.A.); Stark v. College Phys. &
Surg. of. Sask. (1965) 52 W.W.R 157, affirmed without reasons

.W.R. 121; Stetler and Moritz, Doctor and. Patient and:
the-Law 123, 4th ed., C.V. Mosby, St. Louis, 1962. -

27. In an early case, Town v. Archer (1902) 4 0.L.R. 383 at 386 it was
.-said that consu]ting another doctor without the knowledge of it by
the first is tantamount to a dismissal of h1m. It is doubtful
whether this applies today. ’ : - i




ment to this effect signed by the patient.28 Whatever the action or
. -y

reaction of the doctor to the termination of services, it must be

reasonable in the circumstances, 6r he may be found liable for abandon-

\i’..'

ment of the‘patiént.29

Whether an urban spécia]ést with weekly 6}fice hours or ahruraT&
general practitioner who makes house calls, the doctor'is free, within
the doctor—patient're1gtionshjp and with the patiént's consent, to
determine time, place and type of medical treatment .30

Thé roles of the doctor and patient have received close scrutiny
from the social scientists who be]ieve’that'fhe type of relationship
may have a profound effect on the practice of medicine.3! The tradi-
tidna] relationship is Qne in which the patient is passive and the
doctor active, as in fhe emergency situatioh. “Another common type of
interaction is one in which the doctor, ]fke the parent, gives gu{Bance
‘and di?ectipn and the patient, like the child, is expected to .
co-opérate.% It is Sssumed the both doctor and patient are actively
workihg in the patient's best interests. For some pétients with

chronic diseases the relationship of mutual participation may be more

suitable: the doctor is helping the patient to help himself. Critics

<

28 Speller, supra n. 23; for suggestions as to proper statements see
Stetler and Moritz, supra n.. 26 o

29. Waltz and Inbau, Med1ca1 Jurisprudence 1@7, MaéMi]]an Co., New
York, ]971; See also Rosenthal, Physician's Abandonment of Patient
(1975) 7 Carolwn Cent. L. J. 149.

30. Lou1se11 and w11]1ams Medical Malpractice, Matthew Bender, New
York 1969; See also waltz and. Inbau, id. at 149.

31. Szasz and Hollender, The Physician- Patient Relationship in Gorovitz
et al., Moral Prob]ems in Medicine, Prentice Hall, Englewood
C11ffs, N.J., 1976. .

U
L

~
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of the act1ve pass1ve and guidance-co- operat1on re]at1onsh1ps say the

doctor is -too much in contro] and the pat1ent is vulnerab]e to exploit-,

ation. The doctor is to]d to stop playing the traditional "father

image” role.32 A more reasonable approach would seem to be for the

modern doctor to remain in. control of diagnosis and treatment -but where

possible to assist the patient to be an informed,yactiie participant.
In whatever role the doctor is seen, he gives and the patient ex-

pects to receive, certain reassurances. But the doctor is not an

insurer of his patient's health. He does not normally warrant that his

treatment will be beneficial nor does he guanéntee a cure.33 - It may

be otherwise if the doctor has entered into an expréss'contract to pro-

~ duce a cure or certain reSu]ts.34 The distinction between a thera-

peutic assurance and-a binding guarantee may'not be clear to the i1l or

dissatisfied patient and could constitute;a trap for the doctor.35

—~

_ The courts give some protection to the doctor by looking with suspicibn

on any claim that a dottor guaranieed a good result, unless he admits’

“having done so, or a written agreemert is produced to that effect

Since 1968 and the enactment ‘by the Canadian Par11ament of the

-

32 Somers -and Somers, Doctors, Patients and Health Insurance 476- 82,
- Brookings Inst., Washington D.C., 1961; See also Kouri, lhe
Pat1ent s Duty to Co-operate (1972) 3 Rev. de D. Univ. Sherbrooke
44. 2 -

33. Johnston v. wellesley Hosp1taT (1970) 17 D. L.R. (3a)'139 (Ont.);
Haines supra n. 23; Hughsfon.y Jpst [1943] 0.W.N. 3.

34. Allard v. Boykow12h\£4948] wﬁw Q. 860 (sask.).

- 35. Hawklns V. McGee<(]929) 84 N. H 114, 46 A 641 (S.C.); Noel v.

Proud 119615 189 kan. 367 P.2d 61 (S.C.); G1u1ment V. Campbe11
" 188 N.W.. 2d 601 (M1ch S.C.):

28



Medical Care Act36 most doctors are paid on a fee-for-service basis

by a provincial medicare plan. Canadians are covered by the plan fqr

all medically required services provided by doctors.3,7

¢
vinces, more 'than ninety percent of “the doctors have chosen to practice

In most pro-

under the scheme.38‘ Because the doctor's duty.is founded on the

~doctor-patient re1ationsh1p-and not on contract the patient’S'status to’

sue is not affected where the serv1ces’“though requested by the
pat1ent, are gratu1tous or paid for by a th1rd party 39

There "is 'some uncerta1nty about whether a doctor-patient.re]atibn-
ship arises where the patient is being examined by a doctor at the
request of a third party. This éituatipn may arise when the patient
requires a medical examinefion for employment, life 1nsuranée, or as a
party to a law Suit.40 Ameripan'authorities state there is no

doctor-patient relationship in these circumstancesﬂ4]A The English

36. R.S.C. 1970, c. M-8.

.37, Andreopoulos, National Health Insurance 35, John w1]ey & Sons,
~ Toronto, 1975. ]

38. Id. at 55.

39. Thomson, Claims Arising Qut 'of the Relationship Between Doctor and

Patient [1963] L.S.U.C. Spec Lec. 185 at 189. For a discussion of -

- the situation where there is an express contract, see infra.

s

40. Causton v.'Manh'Egerton (Johnsons) [1974] 1 A1l E.R. 453 (C.A.).

41. Louisell and Williams, supra n. 29 at, 191. But see [1975] Supple-

" ment 89 citing Béadling v. Sirotta £1964) 197 A. 2d 857 (N.J.S.C.)

. where the Appeal Court said at 860-861: "Whether or not a
physician-patient relationship exists, within the full meaning of
that term, we believe that a physician in the exercise of his pro-
fession examining a person at the request of an employer owes that
person a duty- -of reasonbly care.... (However) the scope of the duty
owed is clearly not co-extensive with the duty owed to a private
patient who seeks from the doctor a report as. to the .status of hYS
health".

29



courts have faced the problem in a few unusual cases.and after some
diuision,of opinion, have concluded that there is a duty owed by the
doctor to a patient being examined and certified42‘under mental
treétmentv1egis1ation Thus, there was held to be a doctor-patient
_re]at1onsh1p although the patients whose menta] health was in issue
were not being examined at their own request. But these cases may be
restricted by the facts.
Is there a doctor-patient re]atjohship betueen the doctor named by

" an insurance compahy to do a hedica] examination and an app]icght for
“insurance who submits to the examination? If there is, what is.the
scope of the duty'ewed by the doctor? Surely it would unly be°to use
reasqpab]e care in the conduct of the examinatidn Yet it might be |
broad enough to subject the doctor to ]1ab111ty 1f he fails to diagnose
an obvious disease in the applicant. Unfortunate]y, there is no
Canadian authority on this point 43

| The prudent doctor do1ng an examination at the request of a party

other than the pat1ent ought to make c]ear to the patient that many

incidents -of the doctor -patient re]at1onsh1p, such as confidentiality,

42. Nathan, supra n. 12 "Hall v. Semp]e (1862) 3 F. &F. 337, 176 E.R.
151 (Nisi Prius); Everett v. Griffiths [1921] 1 A.C. 631 (H.L.);
"Harnet v. Fisher [1927] 1 K.B. 402; De Freville v. Dill1 (1927) 96

[.J.K.B. 1056. But see Urquhart v. Grigor (1864) 3 Macph. 283 (Ct.
Sess. ) and Pimm V. Roper (1862) 2 F. & F. 783, 175 E.R. 1283.

43. For a very recent Canadian decision, holding a doctor- pat1ent
relationship to exist, see Leonard v. Knott [1978] 5 W.W.R. 511
(B.C.S.C.). -See Wilcox v. Salt Lake City Corpn. (1971) 216 Utah
78, 484 P. 2d 1200 (S5.L-). Waitresses sued city-employed doctors

. who had examined chest x-rays done pursuant to renewal of occupa-

- . tion permits. The doctors were negligent in their-diagnosis buf it
was held that the waitresses had no action because there was na
duty owed to them by the doctors.

4
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are -absent and encdhrage the patient to seek advice, care and trgatment
frbm his own doctor. A Canadian court faced with the issue of whether,
in the circumstances, the relationship of doctor and patient existed
wouid have to consider the knowledge the patjent had of‘the situation
and the roles df the doctor and the third party.

While both doctor and pafient have a certain latitude within which
to establish the terms of their relationship, this freédom\is now cir-

cumscribed by ethical, legal and practical restrictions.

2. Communicéfions’Between Doctor and Patient

(a) Basis for Confidentialjty -

Communication between a doctor and patient is essentiaj to.the
relationship.. The doctor requires data from the patient in order to
give proper advice and tredtment and the patient has a responsibility
fo co-bpefate provfding if,44 The patient may assume his confidehce§
will hot be revealed to Ehird parties without his pérm%ssion.

The QOath of‘Hippocrates éets out the moral obligations of the
doctor. It reads: | ' ) |

‘Whatsoever 1 see or hear in the course of my practice, or odtsfde;
‘my practice in social intercourse, that ought never to be published
abroad, I will not divuige, but consider such things to be holy
secrets. '

\

N

44, kpuri, The Patient's Duty to Cd-operéte'supra n. 32.




The Canadian Medical Association, ]iké most others in the worid,

embodies this principle in its Code of Ethics. Rule six states:

An ethical .physician will keep in confidence information derived
from his patient, or from a colleague, regarding a patient and
divulge it only with the permission of the patient except where the

-law _requires him to do so; [emphasis supplied].

The requirement of confideptia]ity ariseS»frbm the doctor-patiént
reiationship ané is older than the common law. Thus, if ‘there i§ no
re]ationship, there 1is no ob]fgation on the doctor to remain ]
_si]ent.45 If, for examp]é, a doctor riding as é passenger in a taxi -

cab obéen?ed the driver, not being a patient of his, to be:zill and
unfit tg\perform his_duties, the doctbr would be justified ﬁn reporting
this to the proper autﬁorities, and in‘some provinces wou]d bé pro-

4

tected by statute from liability for doing 50.46
Thergommunicationé protected'by the ethical duty not to disclose

may Se f;\any form, oral or written.47 The type ofjinformation whiéh

is protected is broad and includés not OHly that concerning the pa;ient

?Qnd.his i]]neés but also knowledge abbut the patient's fami]y.48

&

45. In the U.S. the relationship of doctor-patient does not exist
unless treatment is contemplated. 'Thus examinations done for
~eligiblity for insurance or employment, are not within the rela-
tionship and the informatiop obtained from the patient is not
privileged. Stetler & Moritz, supra n 26 at 261.

| 46. For ‘example, Motor Vehicle Administration Act, 1975 (Alta.), c. 68,
5. 14(2]. See also Canadian Medical Association, Guide for Physi-
‘Cians in Determining Fitness to Drive a Motor Vehigle 2 (1974).
: 7— " ‘
St 91. _
4 . N v \ .
48._Spe1]er,‘sugra n. 23 at 127. v _ ‘\

47. Nokes, Professional'Privi]ege (]950)v66 L.Q.R. 88
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Sometimes the doctor is required to divulge confidential informa-

tion. These situations can be best discussed as inside or outside of a

court of law.

(b) Disclosure inside a Court of Law

; .
The search for truth, which is the goal of the judicial process,

requires that all material facts be -before the court. Occasionally

courts are prepared to do without evidence that would be relevant and
probative because its disclosure would harm a relationship important to

socjety.49 Evidence which is thus excluded is said to be "privi-

v

'Communicationsumade within the doctor-patient relationship are not
privileged. ~ This means that if a doctor is asked a quest1on and has
the answer, though the question 1ntrudes into the secrets told h1m by
his patient, he.must reply. . _ !

It is only the 1awyer-who can, within certain limitations, refuse
to neveai confidences of his client. The justification for this.uninue

treatment is that it is essential to the protection of basic human

rights that an individual fth free to make a full disclosure to his

legal adv1sor.5q 2

t‘»r‘{'_ : f

The rule that commun1cat1ons between doctor and patient are not

privileged in the courtroom-has remained unchanged since the celebrated

49 Sop1nka and Lederman The Law of Ev1dence in Civil Cases 156 (1974).

50. Id. at 158. See also Greenough v. Gaskell (1833) 1 My & K. 98 at

103, 39 E.R. 618 at 620 (Ch. )

rff
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dictum of Lord Mansfield in the bigamy trial of the Duchess of Kingston

in 1776.51 mr. Hawkins, the surgeon who had aftended the lady, was

called as a witdess, and asked whether he knew "from the parties of any

‘marriage between them". He replied that he did not know "how far any-

thing‘that has' come before me in a confidential trust in my professiOh
should be disclosed, consistent with my professioné] honour".%2 Lord

Mansfield thereupon stated the 1aw as follows: 23

i
...a surgeon has no privilege where it is a material question, in a
civil or criminal cause, to know whether the parties were married
or whether a child was born, to say that his introduction to the
parties was in the course of his profession, and in that way he
came to the knowledge of it. I take it for granted that if Mr.
"Hawkins understands that, it is a satisfaction to him and a clear
justification to all the world.  If a surgeon was voluntarily to -
reveal these secrets, to be sure he would be guilty of a breach of-

honour, and of great indiscretion; but to give that information 1n '

a court of justice, which by the law of the land he is bound to do,

will never be imputed to him as any indiscretion whatever.
[emphasis supplied. | :

Courts in Canada have followed this rule and réquire a doctor to
give evidence.s4 Any doctor who refuses could be held in contempt of
court and fined or even jailed. |

In England there is some authority for the proposition that a judgé

‘has a discretion to refuse to require-confidential information to be

51. Kingston's (DucheSs) Case (1776) 20 State Tr. 619.

52. 1d.

53. Id.; See also Wheeler v..LeMarchantb(1881)_17 Ch. D. 675 (C.A.).

54. Halls v. Mitchell [1928] S.C.R. 125; R. v. Potvin (1971) 16

C‘R—c. '2'55 233 (Que. C.A.); R. v. Burgess [1974] 4 W.W.R. 310 (B.C.
0. Ct.). | : .
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given in court. This dispensation by couftesy55 was discussed in an

obiter comment by Lord Denning in A.G. v. Mulholland:>6 !

- The only profession that I know which is given a privilege from
disclosing information to a court of law is the legal profession,
and then it is not the privilege of the lawyer but of his client.
Take the clergyman, the banker or the medical-mari. None of these
is entitled to refuse to answer when directed to by a judge. Let
me not be mistaken. The judge will respect the confidences which
each member of these honourable professions receives in the course
of it, and will not direct him to answer unless not only it is

. relevant but also it is a proper and, indeed, necessary question in
the course of justice to be put and answered. A judge is the
persagn entrusted, on behalf of the community, to weigh ‘these con-
flictling interests - to weigh on the one hand the respect due to
confidence in the profession and on the other hand the ultimate
interest of the community in justice being done...: '

While it has.been stated that Canagian courts do not have a general
discretion to exclude evidence which is h;ghly probative and rele-
vént,57 there is authority for.the egercise of judicia]_diScFetion.to.A
protect the communications betﬁeen.patient ;nd psychiat”ﬁst.s8

Privilege has been given by sfatute in Quebec where the Medical Act

states: "No physicién may be cqmpe]]ed to declare what has been

55. Freedman, Medical Privilege (1954) 32 Can. BanARgv;'l at 10.

56. [1963] 2 Q.B. 477 at 489, (C.A.). |

57. R. v. Wra [1911]'S.C.R;'272j"Sopinka and Lederman, supra n. 49 at
505 and 217. But see R. v. St-Jean (1976) 34 C.R.N.T. 378 (Que.
C.A.) and R. v Hawke (1974)73 0.R. (2d) 210 (H.C.).

58. See infra at‘p. 39.

e
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'revealed to him in his profesional character”.59 The Charter of
60

—

states that everyone has a right to
61 )

Human Rights and Freedoms
non;dﬁsclosure of confidential information. These extensions of
privilege might be limited oy the legislative jurisdiction‘of,the
prov1nces 62 .

More than two thirds of the Un1ted States have statutes grant1ng
pr1v11ege to doctors, the first enacted in New York in 1828. 63 The
result has been confusion and controversy about the doctor-patient
re]ationship.ﬁ4 Critics of the granting of privilege nofe that it is R
more often used by plaintiffs to exclude evidence that would defeat or
limit their claim far money and not to protect them from humi]iation or
I 65

embarrassment at. al and therefore truth which ought to be dis- -

closed is supressed.®® Exceptions to the legislation have

¢

59. R.S.Q. 1964, c. 249, s. 60(2) [re-en. 1973, c. 46, s.. 40]; See also
Carter v. Carter (1974) 53 D.L.R. (3d) 491 (Ont.) where a judge
exercised discretion and did not require a doctor to give evidence
-about the respondent's venereal disease on the ground that it would.
be contrary to the public interest to make such information public
knowledge. '

60. Charter of Human Rights and Freedoms, 1975 (Que.), c. 6, s. 9.

61. Newfoundland also grants privilege to religious advisors: New- v
foundland Evidence Act, R.S.N. 1970, c. 115, s. 6. -

62. R. v. Potvin supra n. 54; but see R. v. Sauve [1965] Que. S.C. 129
where 7t was held that the civil law and not the common law applied
with respect to privilege in criminal cases; comment at (1965) 15
Rev.. du B. 562; See also R. v. Hawke supra n. 57.

63.,Ha1tz & Inbau supra n. 29 at 236.
64, Stet]er & Moritz, sugr n. 26 ‘at 253

65. DeWitt, Pr1v11eged Communications Between Phx§jcién and Patient 33,
Chas. C. Thomas, Springfield, 1958.

66. 8 Wigmore on Evidence 838-32 (3d ed. 1961).



proliferated and recent draft law reform does not provide for privilege

~at all. One American authorjty says the death knell has sounded for
doctor-patient privilege in his country.67 |
In Europe, most cduntries provide for doctor-patient privi]eée.
Indeed may Continenta] codes set“out»civi1 and even criminal remedies
for the pat1ent whose confidences have been revealed by a doctor .68
Should the law in Canada be changed to give a doctor profess1ona1
privilege? What criteria should be ‘used in mak1ng the decision?
| Wigmore,ﬁé an American authority on the law of evidence, has set
B out four requirements, for the’establishment of professional privilege.

These have been approved as cond1t1ons precedent for the extens1on of

pr1v11ege by the Supreme Court of Canada in S]avutych V. Baker .70
(1) The communications must origi#%telﬁn a confidence that the}
- will not be disclosed;
(2) This element of confidentiality must be essential to the full
and satisfactory maintenance of the re]ationshjp between the

parties;

(3) The relationship must be one which in the opinion of the com- _

munity ought to be sedulously fostered; and

67. Waltz & Inbau, supra n. 29 at 253,

68. Hammelmann, Professional Privilege: A Comparative Study (1950) 28
Can. Bar Rev. 750. . :

69. Wigmore, supra n. 66 at 531.

70. [1975] 4 w W.R. 620 (S. c.c. ); see also Strass v. Go]dsak (]975) 58
D.L.R. (3d) 397 (Alta. C.A.). For a comment see MclLauchlin, Confi-

AdentlaloCommunicat1ons and the Law of Privilege (1977) 2 U. B C.L.
Rev, Zbb.
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(4) The injury that would inure to the'relation by the disclosure
of a communitatign'must be greater than the benefit the}eby
gained for the correct disposal of Titigation.

Does the communication between doctor and patient meet the four

tests?7] |

‘ (1) Do communiqations by patients originate in a confidence that
they w111rnot be disclosed? The fairest answer would seem to
be, not always.~ It has been pointed out that many patients
speak freely to friends, neighbours and relatives about their
ailments.’2

(2) Is confidénfia]ity essentia]lto the doctor-patient relation-
ship? An obvious but rather weak answer is it cannot be
because the medical proféssion has carried oﬁ without 1t.f0f

“ tenturies. The McRuer - Commission's fjndings73 were that
patient care had ﬁot been affected by the absence. of privi-
lege. Tﬁ%re‘is some force in the argument that the- tradi-
tional geﬁefal practitioner-patient re)étiohship was mdre4
dependent on confidentiality that the modern super-specialist- -
patient relationship. There is also thé prop]em of‘which |

medical professionals would qualify. 'PFiVilege exists by: C

71. Freédman, suEra n. 55 at 5.

72. See Law Reform Commission of Canada, Law of Evidence Project,
Report, Professional Privileges Before the Courts 12 (1975) where

it has also been su?gested that Canadians are less reluctant fo a
limited public discliosure than Europeans: ’

. 73. Royal Comi%ssion into Civil Rights, 2 Report No. 1822 (1968).

-
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statute in Quebec/4 yet there is no evidence to show that
the doctor-patient relationship is treated any differently
there than in-the common law provinces.
(3) Should the relationship be fostered by the community? Yes.
There 1is ﬁo diség(eement on this pd%nt. |
(4)  Would the injury to the relation f;Om dis;]oure be greater TN
Athan the social benefit? There would be no injury to many
Lfe]atibnships. It might be otherwise if the subject matter is
Qenerea] diseése,or abortion, but to completely seal the lips
of tke doctor is to invite injustice.”S The proper'a&minis-
tréiion of justice is fettered whefe re]evaht probative
evidence is képt from the court. Fbr exampie, if 1here was
privilege .the patient could exclude all unfavoufab]e medical

evidence in a personal injury claim. Clearly, there are some

<
o

situatjdns where the social benefit is greater.
However, the relationship between psychiatrist and patient may
often fulfill Nigmore}s tests/b Perhaps it is for this reason that

‘'some Canadian courts have refused to compel a psychiatrist to give

1

74. Medical Act, R.S.Q. 1964, c. 249, s. 60(2) [re-en. 1973, c. 46, s.
40]. v S v

75. R. v. Stewart, Alta., McDonald J., 1977 (unreported); Freedman,
'supra n. 55 at 6. :

76. See Sharpe, Legislative Recognition of A Physician-Patient Privi-
Tege (1975) 23 Chitty's L.J. 64 at 66 wherein it is suggested
psychiatrists may be "a special breed of physician who require the
certainty of confidentiality even if their brethren can exist

without it".




evidence. In Dembie v. Dembie’’ the wife's psyéhiatnist was called

by the husband and asked to reveal information affecting the wife's
right to aTimony. The psychiatrist refused to answer saying the infor-
’mation was highly confidential and to reveal it would be g breach of
‘professibna] secrecy and the.Hippocractic Qath.
Stewart J., refusing to force the psychiatrist to testify said:
&
\

..] think it inimical to a fair trial to force a pgychiatrist to
- disclose the things he has heard from a patient, and, _in addition

to that, I} think it rather shocking that one profess1on shauld ’5/’1/'

"attempt to dictate the ethics of another, which the courts are
doing when they see fit to state what a doctor will say and what/hef
will not. They are forcing a breach of [the Hippocratic] oath, and
the Tegal concept that the doctor is not breaching 'it, that he
shall not disclose anything a patient shall tell him un]ess mete to
do so,.the idea that it is mete when he gets in the witness box is
nonsense.. ..

H

Landreville J. in G. v. Q;,78 a custody action in which a husband
on examination for discovery refused to reveal communications méde to a
marriage counsellor, commented in dicﬁa that full disclosure between )
psychiatrist and patient was "funda?ental to ‘the pracfice of
psychiatry" and "can only be obtained if the patient knows that whaf heA

is to say and hear will be of strict confidential nature".’9

77. Ont., April 16, 1963 (unreported); referred to in (1964-65) 7 Cr.
L.Q. 305 at 316. S

78. [1964] 1 0.R. 361.

- 79. 1d. at 365-6. In the U.S. similar ‘arguments have beenadvanced on
behalf of psychologists and social workers. In twenty of the
United States privilege has been extended to clinical psycholo-
gists, Curran & Shapiro, Law, Medicine and Forensic Science 381,

- ‘Little, Brown & Co., Boston, 1970. In Canada see Kirkpatrick, Pri-
vileged Communwcat1ons in’ the Correct1ona1 Services (1964-65) 7 Tr.
[’Q ~305. . v .




- Haines J. 1n‘B; v. Hawke80 commented that not only might

,Wigmore's four tests be met in the apbfopriate case of psychiatric

evidence but that there was an additional ground‘for protecting a .

witness from disclosure of his psychiatric history.8]

L~

What of the right of privacy of a witness, or the right o privi-

Tege from disclosure of communication in circumstances ag_ordinary
citizen would consider confidential? Our federal Governmént may be
said to have expressed a Government policy in the recent wiretap
Jegislation. If private telephone conversations are to be protect-
éd from electronic eavesdropping, how much more important is it to
protect the confidential communications between doctor and patient,
whether that patient seeks assistance voluntarily or has the rela-
tionship thrust upon him by involuntary admission procedures when
he is placed in hospital? The doctor to whom he speaks has taken
an oath of secrecy based on concepts older than our common law. He
is responsible in damages if he violates that relationship. Every-
one recognizes that 'confidentiality is essential to diagnosis and
therapy. Indeed, one may go further and say public health is ~
involved if those requiking assistance refrain from seeking it for
fear that it will be disctesed. No better illustration of the
disaster that could befall aman is needed than the disclosure that
a political candidate-or.an incumbent of office has received psy-
chiatric treatment. - : - : -

<&

It has been suggested the communicatﬁohvof a patient to a psychia-

trist may be protected from disc]osure'bn other basés too.82 The

psychiatrist @ight be acting in the capacity of con%iTiator where

spouses are honestly attempting to reconcile their differences.83 If

the psychiatrist was appointed by the court he would be prohibited by

80.

81.
82.

83,

‘Supra n. 57. . The Ontario Court of Appeal chose not to deal with

The trial judge's comments oh this point but to remark somewhat
tersely that obiter comments on the rights of witnesses were -
inappropriate. See R. v. Hawke (1975) 29 C.R.N.S. 1 (Ont. C.A.).

Sugra n. 57 at-226.:

See R. v. Pettipiece [1972] 5 W.W.R. 129 (B.C.C.A.) and Perras v.
EZTIT§73],S’WTWg§T 275 (S.C.C.). —

. . ) ;
Sopinka and Lederman,- supra n. 49 at 202 and 207 :
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" brethren and assuming greater discretion to exclude evidehcé.88

the Divorce Act84 from revealing conversations with the parties.>

There are courts refusing to follow this trend. In R. v. Potvin8d

 a criminal case to which the provincial legislation allowing privilege

in civil cases was held inapplicable, the Quebec Court of Appeal

" "allowed an appeal on the ground that the trial judge had erred in

‘ruling a psychiatrist had professional privilege. Dembie v. Dembie86

was distinguished in R. v. BUrge5587 and the statements made by an.

accused to a psychiatriSt were held admissible. The court was sympa-

thetic to the psychiatrist for the patient relationship being accorded

special consideration. but ruled that once the eyidence was given by the
psydhiatrist, it touldvnot be held inadmissible.

It appears that the law of evidence requires modification to allow

privilege to cover.some doctor-patient relationships. This could be )

v brought'about by Canadian jddges fo]1owing the examp]evqf their English

,/ “

84. R.S.C. 1970, c. D-8, s. 2% states that:

(1) A person nominated by a court under this Act to endeavour to
assist the parties to-a marr,iage with a view to their possible
veconcilation is riot competent or Compellable in any legal proceed-
. ings to disclose any admission or communication made to him in h1s

~capacity as_the nominee of the court for that purpose. -

(2) Evidence of anything said or of any admission or cﬁmmun1cat10n
made .in the course of ar’endeavour to assist the part1es to a mar-
riage with a view to their possible reconciliation 1s not
admissable in any 1egal proceed1ngs.

85. Sugr n. 54

f86.,Sugra n. 77. ”
 87. Supra n. 54, R § | - i
88. Seé~sugra'at‘p. 34. ‘
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Wigmore's four tests oou]d be used as the criteria for determjning
whetﬁer a particular doctor-patient relationship merated privilege.
Indeed this aooroach has recently received strong judicial appro-
val.89 The Law Reform Commission of Canada is studying the
posSibi11;y of legisiation.90 Should_such a stafute recogni;e'prfvi-
lege and set out specific 1imita£ionslto its application or should the
courts be given a discretion to, grant privilege in the appropriate
cases?g] | |

The Law Reform Commision of Canada in its.Report on Evidenced?
recommends that thebcourts be granted a discretionary power. Sectioo

41 of the Evidence Code states: . o

41. A person who has consulted a person exercising a’'profession
. for the purpose of obta1n1ng professional services, or who has
. been rendered such services by a professional person, has a
privilege ‘dgainst disclosure of any confidential commun1cat10n
reasonably made in the course of the relationship, if, in the
circumstances, the public interest in the privacy of the rela-
tionship -outweighs the public 1nterest in the adm1n1strat1on
of justice. v

¢ B

' o
89. S]avutych v. Baker: Strass v. Goldsack McLauchlin; all supra n. (ﬁ.

90 Law Reform Comm1s51on of Canada s supra n. 72. For support for
legislation as the answer see Haines J. in R. v awke sugr n. 57
at 227. See also Hammelmann sugra n. 68 a17758

91. Ludwig, The Doctor' S Dilemma (1975) 6 Man. L.J. 313 at 315.

92 “Law Reform Comm1ss1on of Canada ggport on,Evadence\80 (]977)
. .



The English Law Réform Committee agrees thaf the trial judge should
be given a discretion.93 /

In summary, the doctor;patient relétidnship is not privileged ih a
court of law. Exceptions exist by statute in Quebec for é doctor in a
non-criminal case and from time to time by judical courtesy for commun-
jcations between a psychiatrist and patientT ‘There is a need to.
‘provide for.privi1e§e in some doctor-patient relationéhips. Reform
could be brought about by judicial or legislative aétionr

4

[

(c) Disclosure outside a Court of Law

(i) Under statute

¢
. : ]

Just as the search for truth by the judicial system results in an
intrusion into confidentiality between ddttor and patient, so does the
public interest ih'safety and héa]th care. In all of the provinces of
Canada there are statutes requiring the doctor to d1vulge information

obtained from a patient .94

93. Law Reform Committee 16th Report Pr1v11ege in Civii Proceedings,

- Cmnd. No. 3472 at 21-22 (1967); Meredith, supra n. 60 at 23 ﬁ*He
the strong recommendation that the NOrth Carolina statute prov1d1ng
for judicial 'discretion be enacted across Canada. In this he was
following the 1937-38 report of the Americar Bar Association's Com-
mittee on the Improvement -of the Law of Evidence. Representations
made by the medical proféssion to this Committee indicated that
doctors were satisfied with the exercise of judicial discretion.

94. In the U. Sea Statutory requirement of disclosure has been compared -

to qualified privilege in.defamation. See Smith v. Driscoll (1917)
“94 Wash. 441 162 P. 572 (Hash S.C.). ‘ : v
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The earliest provisions were found in acts dealing with communic-

v

~able and venereal disease95 and vital statigtics96 and involved

reporting to public officials. The expansion of medical care and the

néed\ig;/its assessment as well as the pro]iferation of health and

social services has greatly expanded the legislation and increased the

bodies entifled to have access to the confidential data of patients.

Certain s%atutes provide for the transmission of confidential

informatiaon for reasons that 1nclude the protect1on of pub11c hea]th

the: assessment of standards of hea]th care, the 1mprovement of proce-

“dures, the fostering of research and teaching, the obtaining of

vital data such as deaths and births, the protection of children and .

the compensation of workers.9’

A%

 There is an attempt in some of the 1egis]ation to protect the

identify df the patient br to require the recipient of the information

95. E.g. (as amer

9. E
97.

98,

ea] Diseases

© to keep it confidential.98 | -

\

blic Health Act, R.S.A. 1970, c. 294; Vener-
fct, R.S.A. 1970, c. 382.

E.g. (as amanded) Vital( Statistics Act, R.S.A. 1970, c. 384.

-Venereal Disf

Aet,.R.S{A.
pitals 2

'118; Cancer Treatment

; atutes (as amended) Tuberculosis
opathy Act, R.S.A. 1970, c. 257;

t, R.S.A. ]970, c. 382; Alberta Hos--
. 3] Mental Health Act, 1972 (Alta.), c.

20d Preve tion Act, R.S.A. 1970 c. 38;

Coroners Act, R.S.A. 1978y c. B9 [re-en. 1976, c. 66, "Fatality In-

- juries Act"]; Vital Statisthcs Act, R.S.A. 1970 c. 384 Child

Welfare Act, R.S.A 1970, c. 45; ‘Workers ' Compensat1on Act 1973 -

- (Alta.), c. 87.

For . example, in regard to venereal disease, cancer treatment .
. mental health care, hospital patients and child battery. ‘§gg_31§g
- Carter v, Carter supra n. 59 where evidence from records of a

health officer that a party to an action may have had venereal
disease was held inadmissable on grounds that it was in the public

interest to encoura

their affliction wi

{

e persons to be treated in the know]edge that
1 be kept confidential.
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The patient who is unfif to drive a motor vehicle is specifically
dealt with by many provinces. For example, in Quebec,39 British
Columbia'9® and Ontariol01 & doéfor s required to report to a
pub]gc offi;ial the name of a patient whom he considers unfit to
drive. 102 In-Alberta a doctor is encouraged to report such a‘
patient]03 and the Stafute~purports to protect thé doctor from
liability for doing so.104 -

If the public is to be prdtécted and if medical sciencevand care is
to advance, access to information, albeit confidential, is esseﬁtja1:
This need must, however, be balanced with protection of‘thé'éonfiden—

‘tiality of the doctor-paiient;re]atfbnship.

(ii) By consent of the patient

’A. Express

. . .'. . . ) . ‘
If the patient consents, the doctor is free to disclose confiden-

L

99. Transport Act, 1972 (Que.), c. 55, s. 86.

" 100. Motor Vehicle Ac'c‘,,R.S.B;C/7 1960, c. 253, s. 208 [en. 1969 c. 20,
s, 54].- , 2 : -

10i; Highway Traffic Act, R.S.0. 1970, c. 202, ss. 142-148 [s. 142(1)
~am. 1977, c. 54, s. 18]. See Gordon v. Wallace (1973) 2 0.R. (2d)
1202 at 206. ' . AR :

’

102. In Eng]and,'a dochr was_convi&ted of failing to give the police
- information about one of his patients as required by the Road
Traffic Act 1972: R. v. Hunter, The Times, 9 February 1974.

103. Motor Vehjcle Administration Act, ‘1975 (Alta.), c. 68, s. 14(2), .
‘ (3)- : o ‘ ‘ ) -

104, 1d. See discussion, infra. '



tial information to whomever the patient designates. However, for his

own protection ﬁhe doctor should get the consent in writing. An
example would be a patient requesting that his doctor send a- summary of
his medical history to an employen& lawyer, insurer or another doctor.
The right of éonfidentia]ity is .the patient's. Thus, if the
_patient requests that the doctor divulge information the doctor cannot
refuse. In an English case!% 3 doctor refused to respond to the
request of his patient to provide a medic;] report which would have
shown the patient had venereal disease. The doctor said he would only
give his evidence in court, but fhe Jjudge ru]ed that the doctor had to
prov1de the 1nformat10n as requested by the patient. |
The Quebec Med1ca1 Act106 states "No phys1c1an may be compe]]ed
~ to declare what has been regvealed by him in h1s profe551ona] character"
and wou]d seem to g1ve the doctor the r1ght to make the decision. ]07'

But Quebec courts have 1nterpreted this provision as giving the patient

the-right to compel the doctor to give ev1dence about his med1ca1

.care108 a]though the doctor can dec1de what he shou]d or should not
say.109 ﬂ

< ©

105. C. v. C. [1946] 1 AM1 E.R. 562 (P.D.A).

4 106.'Megica1 Act, R.S.Q. 1964, c. 249, s. 60(2) [re-en 1973, c. 46,
40 :

107. Hebert v. La Cie d'Assurance Sur La Vie de la Sauvegarde (1927) 66
Que ‘S C. 3¢ at 36’

108. Mutual’ Llfe Ins. Co. v. Jeannotte Lamarche (1935) 59 Que. K.B. 510

- at 529; Rheault v. Metro. Life Ins. Co. {71939) 45 R.L.N.S. 446
(Que. S C.J; Gagne v. A11]ance Nat1ona1e (1946) 13 I.L.R. 13 (Que.
S C.).

109 Mutua] L1fe Ins. Co. v. Jeannotte Lamarche, id.
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Those jurisdictions wh{ch have enacyeggstatutes granting privi-

Jege”O have provided that the patjent ;hall be the'one who decides
whether the privilege will be invoked or waived.

Compelling the doctor to speak puts him in a diffiéu]t position. He
may be forced to give information which he believes harmful to the
\Patient or to others. There may be judgments and conclusions he has

/~\hot previously revealed to the patient]]1 because he believes to do -

\ so would be deleterious. Some judges have taken the view that there is.
a publig 1nterest in safeguardIng profess1ona1 secrets.”2 Th1s
opirfion is shared by author1t1es in France and other European countries

‘where even the consent of the patiént does not free a doctor from his
“duty of secrecy.”3

‘Nevertheless the interest of the public or ‘the medical profession
~in safegard1ng med1ca1 1nformat1on should not outweight the interest of
the pat1ent in having access to his’ own medital 1nformat1on for him-

self or for those to whom he wishes to make it ava11ab1e.]]4

110. Some U.S. states, the State of V1ctor1a in Australia, and New
Zealand. . _

11 Hamme]mann supra n. 68 at 756; Gordon V. wallace (]973) 2 0. R
‘ (2d) 202

112. Hebert v. La Cie d'AssuranCe Sur’La Vie de 1a Sauvegarde, supra n.

1}

113. -HammeImann, supra n. 68 at 757.

114. Rozovsky, Canadian Hospital Law 65 (1974).

-
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B. Implied

There are situations where the patient's consent may be reasonably
“implied; for example, to a]]ow the doctor to consult with colleagues,
or arraage for nursi@g care or therapy. However, some discretion'
should be exercised in responding to questions about a patiena if they
be from a coHeague.”5 | ' ; o : °
Is there fmp]ied consent to release information about the patient
to a spouse or other members of the'fami]y? Canaqian authorities 20
years ago answered }es'to’this questionallsv Today the answer has to
be qualified. On the one hand good medica] public relations and common
~sense say there afe family members who must be told for example, that a
patient has had a mjscarriage. On fhe other hand, the patient may not
want anyone to know of this fact and she has the right to have the =
information kept confideJtia]. Idea]]y; the patient.should be aSkeH to
appoint a person to whom the5doctor can speak“ffee]y ThiS»haS the |
added advantage of sparing the doctor numerous exp]anat1ons.’ If this
has not been done or is not possab]e, it is probably reasonab]e for the‘
doctor to speak to a spouse or near relative such as a parent, brother
dr sister. It may be ptherwisé if he is aware of family strife. vaa

doctor took a very rigid approach and refused to speak to anyone about

a

115. The Medical Defence Union, Annual Report 1975 21 reports a case
where a doctor responded to questions asked by another doctor '
about a patient on the belief that the patient would be attending
at the latter doctor's hospital. In fact the inquiring doctor was
a relative of the pat1ent and on the other side of a family
dispute.

116,'Freedman, upra n. 85 at 19; Meredith, supra nJ'GQ at 24.
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the patient his practice would Tikely suffer.117

Mak ing information avilable to those beyond the family, such as tb'
an emp]oyer, is fraught W1th risk,118 In any case, the doctor should
avoid giving 1nformat10n over the te]ephone except to someone the
patient has named and whose voice he recognizes. The parents or guar-
dlans of a minor child who is under their legal control probably have a
r1ght to -information.

Whether consent to release information can be implied or not is a

jquest1on of fact. Should a patient object to the release of 1nforma-

tion the doctor has the onus of providing that there was consent.

¢

(iii) In the public interest

Concern for the protectionvof the public may cause the doctor as a
responsible citizen to breach: the duty of chfidentiality to his |
‘ patienfﬂ When gdoes a doctbf*s duty to society so outweight his duty to
maintain secrecy that he iS-ju§tffied in revealing information about
| his patient of his own accord?
- The author1t1es now agree that if a doctor 1earns that a ser1ous

crime such as murder, rape, robbery or k1dnapp1ng 1s about to be com-

mitted or has been committed he should contact the poh’ce.”9 Some

~

117. A.B. v. C.D (1904) 7 Fraser's S.C. 72 (Scot. S.C.): Furniss v.
Fitchett [1958] N.Z.L. R. 396 (N.2.5.C.). —_—

:118 Medical Defence Un1on Law and the Doctor 52 (1975); Hopper The
Medical ‘Man's Flduc1ary‘Duty supra n. 19,

119. Spel]er, supra n. 23 at 132; Mered1th su ra n. 60 at 26;
Rozovsky, Canadian Hospital Law 76 (197 reedman, ugr n. 55
~at 14,
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‘

'go so far as to question whether a doctor-patient relationships should

even“exist where the patient is such an extreme threat to

:

society;120 The attitude of the medical profession on this question

has

changed dramatically 1n the last thirty years, due in part, no

doubt to the ‘grave threat posed to society by the increase in v1o]ent

cr1me.]2]

But the doctor who decides tq put society's interests first is

doing so as a matter of conscience because there is no legal duty to

assi

st the police. For while it is a criminal offence to obstruct the

police in their 1‘nvest1’gat1‘ons,]22 it is not an offence.to refuse to

assist them.]23 e ' e

“The protection of children who have been mistreated by adults jus-

tifies a doctor breaching his duty of confidentiality. 124 Indeed in

many Jurisdictions there 'is legislatian requ1r1ng the report1ng of an

abandoned deserted or phys1ca1]y ill- treated child. 125

12

121,

. Spe11er, id.; Freedman, id. at 17.

See Chafee; Is Justice Serviced or Obstructed by Closing Doctor' s
Mouth on Witness Stand? (1942-43) 52 Yale L.J. 607, wherein it is
‘reported that the American doctor who went to prison for two years

- rather than report to the police that he had treated the fugitive

122.
123.
124,
125.

Dillinger for gunshot wounds was commended by Lancet, a well-known
British Medical journal. Compare with Medical Defence Union,
Annual Report 1968 20-21 where 1t is stated that in certain cir-
‘cumstances a doctor might be uhder a duty to report an unfit
»driver or give information to protect a battered child.

Criminal Code, R. S C. 1970, c; C-34, s. 127(1) [re—ent 1972, c.
13, s. 8]. o ' :

R. v. Semeniuk (1955) 11 C.C.C. 370 (Alta.).
Medical Defence Un1on supra n. 118 n. 121.

E.g. Child Welfare Amendment Act, 1973 (Alta ), c. 15, s. 41,
Note that Alberta provides for a penalty for the failure to do so.



A patient who is unfit to drive by reason of f]]ness or alcohol or
drug abuse 1is a great risk to society. While some brovinces have
enacted statutes requiring a doctbr to report such a patient, others
say the doctor may do so or are silent on the boint.]ZG}lNone of the
acts sets’oyt a penalty for the failhre to report. Thus, the doctor is
thrown back to wéighing the duty to society against the duty not to
disclose info}mation about a patiént. Modern authorities would support
the‘rotor who reports.127 The victim of a patient-driver whom a
doctor failed to report could sue the doctor,-;e1ying on the ]égfs}a-
tiqn as the source of the dufy of care.128 1t s arguab]e}that such
accidents are those which the legislation is 1ntendéd to'prevent,'and
that such victims are those it is intended to protect, and therefore
the criteria for reliance on a statutory duty of care would be satis-
fied. But such a claim might be tgjected on the principle of
remoteness as to both Tiability &nd damages.]29 There is no doubt

that a doctor should warn a patient of the dangers of continuing to

126. Supra at p. 46.

127. Medical Defence Union, supra n. 118 at 52; Sharpe, Driving, -
. Disease and the Physician's Responsibility (1975) 23 Chitty's L.J.
99. But see Meredith, supra n. 60 at 309. In a panel discussion
of the Canadian Bar Association in 1953 opinions were expressed
that a doctor would be unwise to tell the Department of Highways
that a patient was an epileptic. See Problems in Litigation
(1953), 31 Can. Bar Rev. 503 at 535. ﬁ' T

128. Sharpe, id. at 102; New Horizons in Medical Ethics: Confidentia-
lity [1973] 2 British Wed. J. 700 at 701; Uoctors, Drivers and

-Confidentiality [1974] 1 British Med. J. 399. See also Boomer v.
Penn (1965) 52 D.L.R. (2d) 673 (Ont.). _ ) ' .

129. Gootson v. R. [1947] 4 D.L.R. 568 at.579 aff'd [1948] 4 D.L.R. 33
s.c.co). - T | |




drive when disease or treatment affects his ability to do so.130

| A doctor is required; by stétuté; to report communicable and
venereal disease to the proper auEhorities.131 It may be unwise for
thé,doctor to do more. 132 If he énows a third party is at risk, as
rtﬁe?Qife of arpatient who has venereal disease, he should certainly
brﬁng this to the attention of the medical officer of health.133 The
information is thereby kept within the medical profession and, presum-
ably, held confidential but the third party will be propérly

protected. In an American case, Simonsen v. Swenson 134 3 doctor

advised a hotel manager that a patientAstaying at the hotel had

syphilis. The court found this to bé a breach of confidence but held

that therE was an over-riding duty to society to-prevent the' spread of
"this disease. Likewise an Eng]ish_authority]35 has concluded that if .
disclosure was made by theQdoctor to the third.party to protect her
against the risk of 1nfection to whjch a‘patient Qés exposing her, a

court would be unlikely to award damages against the doctor. But a

130. Canadian Medical AsSociation' supra n. 46 at 2.

131. See R. v. Gordon (1923) 54 0.L5R. 355 where a doctor was prose-
cuted for failing to report ‘a case of . diptheria. He was not -

convicted as it was found that he did not have the necessary mens
rea, or mental intent requ1red by law, to commit the offence.

132 Note that in Ontario a doctor can give information to the
patient's family for the protection of health: Venereal Diseases
Prevention Act, R.S.0. 1970, c. 479, s. 13(3). :

133. Gray, Law and the Practice of Med1C1ne 39 ‘Ryerson Press, Toronto,
1947

134. (1920) 104 Neb. 224, 177 N.W. 831 (Neb. S.C.).
135 Speller, ugr n. 23 at 134.



recent Ontario case seems to require strict confidentiality when

venereal disease is dfagnosed. In Carter v. Carter 30 evidence that
a party to the actibn may have had. venereal disease was ruled inadmis-
sib]e; The judge stated that sfnce venereal disease statutes encourage
persons to seek treatmeﬁt'gn the basis that it will be held confiden-
tial, it is not in the public interestwto reveal the information. -The
best advice for the Canadian.doctor is to avoid divulging information
about the patient's venereal disease to those who might be infected
unless: there is no other way to protect them.

Society must be protected against violent criminals, dahgerous\
drivers, child batterers énd persons with serious diseases.‘rln such
situations a doctor should act to protect.the public gveﬁ when so doing

"requires him to breach his duty of confidentiality to his patient.

(d) Actions for Breach of. Confidence %

Four situations in which a doctor may be justified in disclosing

information about a patient have been discussed: ~

1: when'giving testimonybin a court of léwj

2. when the patient has‘express1y or impliedly given his ¢onsent;
3. where there exists avstatutory duﬁy;' .

P

4.. where it is demanded by the public interest.

136. Supra n. 59. =



—
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In situations other thaﬁ'these, a disclosure is erngfu],.and
certain legal consequences follow for the doctor 137

A wrongful dislosure ofAinformation js- a breach of a doctor's
‘ethipaliduty,]38 for which he(coeld be subjected to disciplinary
proceedings by hi; profeesioni39 for conduct unbecoming a physician'
and be reprimandee, suspended or even struck of f the'register.]40

However, as punitive to the doctor as tﬁese administrative proceed-
ings méy be, they do notAeombensate the patient. For this, the patientv
must sue the doctor in a ciQf] action. ‘ | 4.1 ' i

6§er two hundred years ago Lord Mansfield emphasized that a doctor

who vo]untar1]y revea]ed secrets would be "gu11ty of a breach of

honour and of great 1nd1scret1on" 141 but there have been few occa- .

137. For this discussion it is assumed that the disclosures are true,

for if they are not the appropriate action m1ght be defamat1on
For a d1scuss1on of defamat1on see infra..

138. See supra at p. 25 Note that in Furniss v. Fitchett supra n. 117
. this etﬁ1ca1 duty was said to be far. broader than any common 1law

duty. ' Note also that it is-a breach of ethical duty to reveal
information about a dead pat1ent Medical Defence Union, supra n.
118 at 52. Winston Churchill's physician was.criticized for
revelations he made concerning his famous patient. See (1965) 2
Lancet 785-6. See ‘also Robitscheér, Doctors' Privileged Communica-

tions, Public Life, and Hlstory £ R1ghts (1968) 17 Clev.-Marsh. L.
Rev. ]99 :

139. In Alberta, Medical Profession Act, 1975 (Alta.), c. 26,. ss. 34,
56. 1Ih Ontario, Hea]th D1sc1p11nes Act, 1974 (Ont.), c. 47 s.
60(3), (5) .

140. In ]969 in Eng]and, a doctor who d1scussed a patient with a third
party was held to have committed "infamous conduct in a profes-"

* sional respect" and was erased from the register: Medical Defence
union, supra n. 118 at 51. - ) @ ‘

1. Supra n. 51 at 573.



. Church, revealed in a report put befcre the Kirk_§S§§

£

_sions whére this statement of a legal duty has been tested in the

courts. 12 one of these rarelcases was A.B.’v; C.D. M3 where a

doctor wha had examined the wife of an elder of the P esbyterian
on that “the
pregnancy had commenced before marriage". The doctor, who was sued for

a breach of professional conf1dence argued that secrecy was not part of

the contract]44 between the pat1ent and'doctor but merely an *honour-
ab]e uhgerstand1ng" 145 the breach of wh1ch could not be the basis

for a ]aw suit. The Scott1sh court was unanvmous in f1nd1ng otherwise

and for the patlent s husband who had sugdf"Lord Fu]lerton said: 146

<

' N
+

The question here is....whether the relation bétween such an adviser
and the person who consults him, is or.is not one which may imply
an obligation to secpecy, forming a proper ground of action if it
be violated. It appears.to me that it is...that a medical man, -

. consulted in a. matter of delicacy, of which the disclosure may be
most injuries to-the feelings, and possibly, the pecuniary -
.interests of the party consulting, can gratuitously and unneces- -
sar11y make it the subject of public communication, without ‘
incurring any. imputation beyond what is called a breach of honour,
and without the liability to a claim.of redress in a court of law,

is a proposition to which, when thus broadly laid down, I th1nk the\}

v Court will hard]y give the1r countenance.

*

142, Note that most of the. .Continental codes create a strict duty of ¢

professional secrecy a breach of which makes the doctor 11ab1e’f0r\
- damages; - Haume'lmann ugran §8 S :

143. (1851) 14 DunTop’ s S. C 177f(5cot. c.s.). = N
144, See infra at pp- 22 TSI " | v -

145 Sugr n. 143 at 179

146. SuEra n. 143 at 180 Th1s reasonxng was accepted in . a later

" Scottish case, but Witq the_caution that "it must depend on cir-
cumstances whether any disclosure made to others is a urong, for
which compensation may be sought by an action of damages in a
court of 1aw, A B V. C D. supra n. 117 at 81, -

“
S
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A pauc1ty of Jud1c1a1 authority notw1thstand1ng, the New Zealand
Supreme Court made a caut1ous extension of the law in the 1958 case of

Furniss V. F1tchett.]47 Rev1ew1ng our modern concept of the duty of

v

.care as ekpressedvin the famous case of McAlister (or Donoghue) v.

)

S—tevenz:;on,]48 the ]earned Chief Justice found to be included in the
doctor's duty of care to his pat1ent the obligation of conf1dent1a-
11ty. However he restricted thé case to those. situations in which the
doctor can reasonably foresee -the information coming into the patient’s
'know]edge and causing physical'harm,mand where the public interest does
not requwre disclosure. &

."The caseshas been sound]y cr1t1c1zed]49 but remains 1mportant
because it found a duty, a]beIt narrow, agalnst wrongful d1sclosure
f upon which the award of damages was based ” L

In sp1te of a dearth of strong author1ty a we]] known English text
- States that in the proper case the Courts wou]d find there was a Iegal
duty not to d1sclose anyth1ng about a pat1ent -and grant the remedy of
damages or an'inJunCt1on to a pat1ent who has ‘suffered loss or damage
~to h1s reputat1on or perhaps only embarrassment as a resu]t of the
doctor 3 breach of h1s duty of conf1dent1a11ty.150 ) é k

| Amerlcan author1t1es hold that a doctor is Tiable to his pat1ent

for damages~ar1sing out of:a truthfu] but wrongfu] d1sclosure of

Y

]47. -_!Lr_m.— 1 '.“ _ | '
8. [1932] A.C. s62 (HL.)e - -

149, :'Flem1ng, En lish Law of Medlcal L1ab111ty (1959) 12 Vanderb11t
AR Rev 633 at 643 .

150." utSpeller, supra n. 23.at 128. |

L)
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medical confidences.151 ,

A patient has a natural right to control the promulgetion of infor-
‘mation about himself. It is now clear that a eetient will be
compeqfated where his doctor, whose duty it is to respectsthet right,
wrongfully discloses information. |

OnAwhat basis should such actions be brought~ contrectk tort or
:.fiduciary re]ationship?152 - This is a pract1ca1 quest1en to be
determined in the future. 153 Each cause of action has its advantages

and limitations, but the negligence action appears to be the most

flexibile framework within which to resolve these claims.

151. Stetler and Mor1t2 sugra n. 26 at 271- 2; see for example,
Simonsen. v. Swenson supra n. 134. The Americans too have had a
tew of these kind of ‘cases; see Hanning and Brady, Extrajudicial
Truthful Disclosure of Medical Confidences: A Physicians Civ11
Liability (1967)" 44 Denver L.J. 463, wherein 1t is stated that .

rom Simonsen ‘case to 1967 there were only 7 cases in the .
entire U . _ .

. 152. Sa]mond on Torts 10 (16th ‘ed. Heuston 1973), ‘Gorback v. Ting
T1974] 5 W.W.R. 606 at 607 (Man.); for an excellent discussion of
“these see Boyle, Medical Conf1dence - Civil Liability for Breach
(1973)‘21’North rela , opper, Supra n. 19.” ‘

153. It is unc]ear whether a eause of actlon ‘under any of these heads o
~ would survive the death of the patient. See supra n. 138.



CHAPTER 111
" CIVIL ACTIONS

This chapter outlines the hature df theqyarious civil actions which
might be brought by a patieni against a doctor. The actions which are-
most commonly used will be discussed in depth in later chapters.

It is jmportantvto note at the outset ,that .a plaintiff may have

more than one cause of action available out of one set of facts. For

A-
ot
KRG

example, a paf?éht who suffers burns as a‘reSUlt of treatment for acne R '

-~

might bring actions against his dermatologist based on negligence, -
: R ,
battery or even breach of contract.

1. Assault and Batteryl

A patient who has been touched w1thout h1s consent has suffered a
‘trespass 'to his person and can sue for the torts of assault and bat-
tery. An important feature of these'torts is that the patJent_need not '
have suffered any damage to br1ng the act1on 2

Battery is committed by intentionally bringing about harmful or

'offensive contact with another. The essence of the action is the

g., «a

1 For a general: d1scussion, see Fleming, The Law of Torts«23-6 (Sth
ed 1977) . _

Bl

/7

2. McNamara v. Smlth [1934] 2 D.L.R. 417 (Ont. C.A. )

:
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touching of another without his consent, so the individual is protected:

not only agalnst bodily harm but also against any 1nterference with his
person which is offensive to honour and dignity. Accord1ngly a person
may be battered although he s asleep or unconscious at the t1me of the
touch1ng

An assault is the apprehenSIOn of a battery. 3 Norma11y, a person
is apprehensive if unauthorized physical contact is imminent, and;so it
has been said that assault and battery .go 'together lgkelham and
eggS-4 But the actions can occur separately- when one is uncons-
cious or otherwtse unaware of an 1mpend1ng battery, or when one is
threatened but no acg;a] contact takes p]ace. The term "assault” is -
often used today to cover assault and battery together or even battery
itself.d "Surg1ca1 assau]t" is sometimes used to refer to a battery .
which has been committed by a doctor on a patient. Assau]t and battery
invo\ving:force.ane crimes as well as torts and are dealt with by the
Cr1m1na1 Code.6 | v | |

The va11d1ty of both of these act1ons depends on the absence of the

yictim's consent, wh1ch is a complete defence to the assau]t and bat-

tery action. So while the treatment and care of pat1ents necess1tates

-touch1ng, many potent1a] assau]t and battery act1ons against doctors

N

5,

Sugr n. 1 at 26.
4. Prosser, Law 5 Torts 41 (4th ed. 1971).

5. See Gambrie]]e,v Caparelli (1974) 7 0. R. (Zd) 205 where it has
- ‘been suggested that the nome nclature be changed to reflect modern
.usage. }

6. R.S.C. 1970 c. C- 34 ss. 244-46 [ss. 244 .45 re en. 1974 75~ 76 c..
93, ss. 21-22; s. 246 am, 1972 c. 13, s. 22] 4
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are precluded on this basis.

The consént may be implied from the patient's conduct. For

example, when he presents himself and comp]alns of certa1n symptoms he

I
is impliedly consenting to such ‘examination as is reasonable for diag-

nosis and treatment. 7 Written consent innOt a requinement in most

Jur1sd1ctwon58 but shou]d be obta1ned if poss1b1e when surgery or

. dangerous tests are 1nvo]ved as it protects the doctor by providing

v‘hlm with some proof that consent has been given.

In an emergency, the doctor needs no consent from the patient; he

" can touch the patient as necessary to treat. him and no liability will

fo]low for- assau]t and battery 9 However, the 1mportance of obta1n—

ing consent in a non-emergency situation cannot be overstressed ]0 A

 patient who has not consented will have a good cause of action whether

or not he has suffered harm.and even if he has benefitted from the

authorized‘treatment.]]

7. 0'Brien v. Cunard S.S. Co. (1891) 154 Mass. 272, 28 N.E. 266 (S.C. )

8. But see, for example, R. Regs. M. 1970 P130-R1, s. 6 N. B. Reg.
T 66747 (1966) as amended, s. 40; Ont. Reg. 100/74 (1974), ss. 49,

49a; 7 Quebec, Statutory ReguFat1ons 183 as amended, S. 3;2.1.11;
Sask. Reg. 285/74 (1974) as amended, s.'50. ,

9. Marshall v. Curry [1933] 3 D.L.R. 260 (N.S.S.C.). For an unusual

case see Leigh v. Gladstone (1909) 26 T.L.R. 139 (K.B.), a case _
wh1ch involved doctors’ force feedrng women. pr1soners Tl

10. For a fu]l d1scuss1on of cases see infra Chapter 4. | A

11. Mulloy v. Hop Sang [1935] 1 W.W.R. 714 (Altd. C.A.).

-
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2. False Imprisonment - vv o

[}

Of the same family as trespass to the person, false imprisionment
protects the liberty of the individua]bas well as his reputation and,
Bignity.]z wﬁi1e no damége need be proven the plaintiff must show he
was restrained that that no reasonable avenue,of escape was available.
He need noi be conscious of his confinement. ]3

The tort is committed by failing to release a person so -entitled or
by confining an 1nd1v1dua1 aga1nst his will w1thout lawful authority.
Therefore, since a patient is free to refuse medical treatment, confin-
ing h;m or forcing t}éatment upon him without Statutory]4 authbrity
éou]d render the doctor 1iab]é for false imﬁrisidnment. However, not
.many such actions are brougﬁt against dbctors. o

One eiampTe of this-sifuation is the case of Coulombe v.

!g}jgg 15 in wh1ch the patient sued the psychiatrist who had arranged

for his adm1ss1on to a mental institution. The certificate leading to

7 . ) i

12, See Fleming, sdgra n. 1 at 26.
-13. Linden, Canadian Tort Law 45 .(1977). ”

14. See, for example, the following statutory provisions authorizing
medical care or examinations without consent in certain circumstan-
ces: Child Welfare Act, R.S.A. 1970, c. 45, s. 17; Corrections
Act, 1976 (Alta.), c. 62, s..30(11); Mental Health Act, 1972 .
(Alta ), ¢. 118, s. 26 {re-en. 1973, c. 76, s. 4]; 0ccupat1ona1
Health and Safety Act, 1976 (Ajma ), c. 40, s. 15; Tuberculosis
Act, R.S.A. 1970, c. 374, s. 7; Venereal Diseases Prevention Act,
R.S.A. 1970, c. 382 ss. 3 and 9. Seealso Draper ‘Due Process and
Confinement for. Mental Disorders (1§76’ 14 Alta. L.R. 266.

- 15, [1973] S.C.R. 673. See also McIntosh v. Homewood Sanitar1um [1940]

0.W.N. 118 (H.C.); Swadron, The Legal As ects of Compulsory Con-- -
finement of the Menta]ly Disordere s D Cr. L.4.. . o

N,

El
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the patient's confinement was not signed by the defendant but by an-
other doctor who was not sqed., The patient was released th; day aftef
his admission to thévhospital. The Supreme Court of Canada held that
the doctor sued was not liable for false imprisionment but the doctor
who had signed tﬁe certificate might have beeh, had he been sued.'6
There are patients who because of their very poor mental or physi-
cal condition may require some restrafht. Fof example, fhe epileptic
with a propensity to wander or leap from windows may require close
supérvision; /7 the elderly patient who tends to fal]tout'of bed‘may'
need securing; the patient with an infectious diseaée may call for iso-
lation. ‘A1thoﬁgh none of these measures would generally lead to

Tiability for false imprisionment, it ought to be remembered that in

" general, a patient must be allowed to leave a hospital if he demands to

‘do s0 and he must not bé’given‘m@djcatioh to make ﬁhis impossible foﬁ
him nor deprive him of the means of leaving by such tactics as refusing
to retdrn,his c]othés, money or personal effects. However, should a
patient choose to réject the advice of his doctor and leave a hospital
| he- ought io be reqdired to sign a document setting out the facts and

| containing a statement that he is leaving againét'medica] advice.

16. Although in the U.S., the cerfifying doctor is not usually held
1iable, for various pq11cy reasons. See Sauer, Psych1atr1c Mal-
practice' A Surveyf( 971-72) 11 washburn L.J. 461 at 464,

17 Un1vers1ty Hosp1ta1 Bd V. Lep1ne, Monckton V. Lep1ne [1966] S. C R. ‘

>ol.
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3. Negligence ‘ ' ) X
(a) General

Negligence is the most common basis for a lawsuit against a doctor

or .hospital. Ma]practice]8 is a term that is often applied, some-

times even in statutes,!® to negligent practice but the scope of is
meaning is not clear.20 ynti1 the term is adequately definedcby the
legislature or the courts its use is best avoided. The classical de-
finition of “negligence" is: 2l |

...the omission to do something which a reasonable man, guided upon
those considerations which ordinarily regulate the conduct of human
affairs, would do, or doing something which  a prudent and reason-
able man would not do. . : -

Liability for neg]igencé will not be found unless the following
factors are present:

~

(a) the defendant must owe a duty to the plaintiff to exercise

18.' Meredith, Ma]praétice Liabil{fy of Doctors and Hosptials at xii
-(1956); McQuay v. Eastwood (1886) 12 0.R. 402 (C.A.}.

19. See, for example, Dental Assbciation'ACt; R.S.A. 1970, c. 90, s.

32; Dental Auxiliaries Act, R.S.A. 1970, c. 91, s. 8; Limitation of

¢+ Actions Act, R.S.A, 1970, c. 209, s. 55 [am. 1973, c. 13, s. 7;

~»

1975, c. 26, s. 82].

20. For example, it has some times included assault and battery. See
Davy v. Morrison [1931] 4 D.L.R. 619 at 623 (Ont. C.A.); Boase v.
Paui [1937] 4 D.L.R. 435 at 438 (Ont. C.A.); Schweizer v. Central

- Hospital (1974) 6 0.R. (2d) 606 at 607 (H.C.)- SN

21. Bl%thvv. Birmingham Waterworks Co;‘(1856) 11 Exch. 78i,_156’E.R.?

. . . . - ) -
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care;

(b) the defendant must breach the standard of care established by

law for his conduct; N ¢

«

(c) the plaintiff must- suffer loss or iﬁjury as a result of this

_ - breach;
(d) the conduct of the defendant must be the “proximate cause" of

. - h
the plaintiff's loss or injury.

It is clear that a doctor has a duty to his patient to eXércisé

reasonable care toward him and not to expose him to unreasonable risk
> ; A _

"7

of harm.

A person ho]dang himself out as havihg a special kriowledge or skill

-

will have his conduct judged by the standard of the reasonable member
of his profession, and so a doctor must meet the standard of the aver- ~

age reasonable doctor.® This "standard of care" as it is called will be

\

“ discussed in more deta11 later on. 22

1

The doctor will on]y be held 1iable for neg]1gence 1f it results in

ss or injury to the p1a1nt1ff 11ab111ty may still be escaped if the -

' damage éuffered 1s held to be too "remote" from the negligent act; that
~oaawd
1s,,a]though the negT1gence may be, the “"factual" cause of the plain-

tiff's injury, it may not be the legal or “proximate" cause.23"

™

22. See infra Chapf%r 5.
23. Sée infra Chapter 5.

2
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(b) Neé]igence and Other Actions

’

Of the many differences between negligence and the other actions
suéh as assatilt and battery and false imprisionment, tﬁe most iTportant
is that neé]igencé‘is not an "intentional" tort. A doctor will be held
Tiable for battery only if he intended to touch thé patient; but he may
be held liable for neg]igence in the absence of any‘ihtention to per-
form iﬁ a negligent or substandard way.

Another difference between the two types of aCtibh is that in the.
negligence action, as noted above, damage‘must be proven, whereas in

assault and battery such proéf is not necessary to establish liabi-

The patient's case’is comp]etéfbnqe he proveé the:doctor inténtion-
ally interferéd with his,persbn. The onus of establigﬁing the'defence
of Ehe patiﬁnt's sufficient and effective cohsent is on the doctor.és

“A uniq’rrqua]ity of the negligence suit is that it is pqssib]g in
some cases fo find some negligent conduct oﬁ the pért of ggzﬂ'barties;
For example, a court might hold that the doctor was negfigent by pr'es-~
'cribing a certain drug but that the patient was also negligént_ﬂyvnot

reporting susﬁicious~side effects. In sucthases, the patient's

~conduct is referreq\to as contributory negligence and his recovery is.
reduced by the degree, expressed in terms of a percentage, to which he -

has been found negligent. Therefore, if it were found that 30% of the °

24. Failure to prove damage will -result howevér'ih'thé plaintiff's
- receiving only nominal damages. See supra Chapter 1.

" 25. Schweizer v. Central Hoépitai supra n. 20.

66 -



negligence which caused the patient's injuries was his own, and his
damages wére assessed at $15,000.00, he would be entitled to recover
from thé doctor only the remaining 70%.0F $10,500.00.

- There has been confusion in Capadian Jjurisprudence as to whether
battery or negligence is the proper action to bring in cases where con-
sent to mgdica] treatment is in issue. A survey of the cases indicates
both have some use.26 Many practical consequences ensue from the
choite.27 For example, because in negligence it must be proven fhat '

}the doctor's substandard gpndutt caused the patient's injury, expert
kevidence'is required tovestab1ish the proper standard of care and the
extent of the plaintiff's injuries. However, in the battery actioq“it
need only be shown that the doctbr inteﬁfiona;1y foUched the patient,
and so expert evidence, if required at all, is only relevant to the
question of whether there has been a valid consent by thé“patient.

The véry basic theoretical differences bgtween the actions noted

above have been raised and discussed in two recent cases, Kelly v.

‘Hazlett?® and Reibl v. Hughes.29 The course the law will take

awaits further judicialvdetermination.30

. 26. For an analys1s of the cases and further comment see Picard, The

Tempest of Informed Consent in Canadian Stud1es in Jort Law (Znd
ed. Kiar 1977)

27. 1d. See also Lischnikowsky v. Graham (1977) 5 A.R. 5 (S.C.), where

an application to amend a statement of claim in negligence to
include assault and battery was allowed. _

28. (1976) 1 C.C.L.T. 1 at 24 (ont}'H.c.).

29.;(1977) 78 D.L.R. (3d) 35; On.abpeal a new trial was ordered (1978)
6 C.C.L.T. 227 (Ont. C.A.). ,

30. Lepp v. Hopp (1977) 2 C.C.L.T. 183;‘reVersed'(1979)18 C.C.L.T. 260
(Alta. C.A.), now on appeal to S.C.C. !
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4. Contract

It was recognized over three hundred years ago that a contract
existed between a doctor and his patient, the breach of which afforded
the patient a cause of act1on.3] But the tort of negligence better
covered most 51tuat]ons where a pat1ent was given substandard medical
care and very few suits were brought for breach of contract a]one 32

A most common yet confusing approach of some courts was to- discuss
both the contract action and the'tort action and_their attributes with-

out making clear which was the more appropriate.33 One explanation

~for these failures to distinguish the actions is that the standard of

care and skill required in a contract'action is the same as that
requ1red in the tort action. 34 An examp]e of the uncertalnty of the
bar and bench over the two actions 1s the Saskatchewan case, Allard V.

Boykowich3® where counsel for the plaintiff, who sued, the defendanv

dentist 1n tort, amended to contract, a35ur1ng the court that it was

_not a tort- act1on,36 and yet at the close of the trial applied

31. Everard v. Hopkin (1615) 2 Bulst. 332, 80 E.R. 1164; Slater v.
~ Baker (1767) Wils. 359, 95 E.R. 860. - See also supra Chapter 2.

32. See supra Chapter 2.

33. See, for example, Hughston v. Jost [1943] o. W.N. 3 6. v. C. [1960]
Que Q B. 161.

34, Lou1se11 and N1ll1ams, Med1ca] Malpract1ce 197 Matthew Bender, Newj

York, 1969.
35.°[1948] 1 W.W. R 860 (Sask K B ).

,36. 1d. at 866. | o YN
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for leave to set up'the claim 1nltortl37 ThHe patient claimed that
extractions and denturesghad not corrected her speech defect a; pro-
mised by the dentist. She lost on the contractual ground, and the-late
application to amend being disallowed, the issue of negligence was
never decided.38 -

A ‘contract is a legally enforceab]e.agreement hetween two or more

persons.39 The basic requirements for the existence of a contract

>

are that: :
(1) “there be an intention to create legal relations; <\\\\\
(2)' the partjes be known and competent; tk\r |

(3)' the»terms be.certain or ascertainab]e;

(4) there be cohgiderationl

Are these requirements present*in‘the doctor—patient re]ationship?
There is no doubt that the re]at1onsh1p itself involves the 1ntent1on
to create legal re]atlons 40 | .

It involves the‘purdhase of professiona] services where the
parties,‘patient and doctor; are known. The parties must be comoetent

to contract and under no undue 1nf]uence However, the doctor in fro-

v1d1ng required profess1bna1 services wou]d be de11ver1ng necessaries

37. 1d. at868 S B

38. Even if the amendment had been allowed the defendant m1ght have
pleaded res judicata (that the matter had been adjudicated upon).
This possibility has been raised in U.S. courts. See Miller, The
Contractual L1ab111ty of Physicians and Surgeons [7533] wash T.q.

413)\431 - R

39, Fr1dman, Law ‘of Contract 3 (1976). L _ . o

40 See sugr Chapter 2
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l oy o J‘:u\
. of Tife for wh1ch even a m1nor or 1n the case of an 1nsane person, his

) estate; would be liable to pay.4]
The terms of the contract’ for profeSSIonaT serv1ces wT]] rareTy be .
; mr1tten or expressly d1scussed by the doctor and patlent Most often
o ~ they- ane ascértainab]e by Tookvng at the terms in the usual doctor-- A

S - ’pat1ent reTat1onsh1p.42 and the term usua]]y 1mpT1ed by Taw to such

'eontracts fog examp]e the db11gatvon of the doctor to/exerc1se due

care and Skﬂ143 and to keep conftdentwal the 1nformat1on he

\obta1ns 4 . | R L

To be enforceabTe a contract must be supported by cons1derat1on
2 J . -
v that is ‘there must ‘be/a baTante of benef1ts and detr1ments on both -

a

_ s1des 45 Tn the- contract between dqctor and pat1ent the doctor

- renders profess1ona1 service. and rece1ves payment " the pa£1ent renders

.'payment and rece1ves serv1ces.46 Thus, there is. a ‘balance of benef1t

kN - °

: (.
~and detr1ment on. both s1des as we]] as between the part1es. Today

¢

Jdoctors are pa1d through un1versal medlcal schemes for wh1ch the head -~

v

,’.‘ [
X PR » )

3:, 41 Sugr n. 39 at 135 7 and 152,

42 Nasmuth Lau—for the Phys1c1an 19 Lea and Febiger, Ph14ade]phia,
1966 " .

’{"Fi,f 43 o rrison,[1932] O.R. 1 at,s gc A. ) This term implied in -
B dontrac s identical to the standard of care expected of the
doctor by Taw,~in 2 negligence action.:_ .

_Fitchétt [1958] N.Z L R. 396 at 397 (S C ), see also

ZJJ'Furniss v,

46.,See Hatheson v. ilez [1932] 2 D;tak. 787 (Hans C‘A ) uhf%h held?f[hvs
- this to be true even where it is’ got the patient uho i:gages the LT
ot B seeﬂATlen v Froh [T W.W.R. 593 (sasl N




’ of the household or another individual’ pay a prem1um~ Indeednpremiums

!

-

-

' may be waived in the case of the e]der]y or those on soc1a1 assis-

tance. The,cons1derat10n must come .from the person who receives the

v - S .
benefit and therefore it is arguable that since the patient himself may
: , SRR :

not be paying there is/no,consideration SUpporting the contract., How- -

ever), the 1aw requ1res only that a person rece1v1ng a benef1t be .
requxred to do someth1ng in exchange for the benef1t. The fact that

what he is. requ1red to do may in fact be beneficial is 1rre]evant the’
R T
]egal detr1ment 11es in the requ1rement that 1t be done. Therefore,
&

' there is some support for the propos1t10n that the- pat1ent by subm1t-

ting to treatment, is suffer1ng an adequate detrlment which- cou]d serve

as cons1derat1on.47/

- . . : . 2 ~
A

In conc]usion, it wou]d appear that the necessary contractual

T re]ationsh1ps can be found in-most doctor-patient re]at1onsh1ps.

The law suit based on an allegatlon of breach of contract present§

r‘advantages and*disadvantages:tovyoth'doctor and patient in terms of

’

. 47 Su r Chapter 2’ a ,ni;r:h"eQ;;{dh dp‘.

1im1tatioh'periods, the expense of brtnging»the action,- the damages

' recoverable and the acceptab111ty of such an act1on by Canad1an lawyers i

L4

The 1im1tat1on per1od or t1me per1od w1th1n wh1ch a. person must
sue, d1ffers for tort and contra act10ns.43 As a general rule, the
pat1ent must sue in tort with1n one year from the term1nation of pro- ‘\

fessional services, whereas he has s1x years from the date of breach to-

R ,1"_ e S - }', e : - ('_ )
A

48 See infra Chapter 6. _,?1f“;,;f", 1_}<;,::;r; st3i;

Lo . : . i - . ) . . S -



?that it had been breached,' Put another way, all the patlent has to do

sue in contract 49 50 the pat1ent who may have discovered his damage
at too late a date to commence a neg]1gence action may st1]{ be in time
to sue‘1n contract. However the precise working of the relevant 11m1-
tat1on statute must be exam1ned c]ose]y because all actions aga1nst

doctors may be covered by 'a broad def1n1t1on or 1ntepretatlon.of the

' words which appear in many statutes: "... neg]1gence or ma]practice by

reason of profess1ona1 services requested or rendered ...".50 Th1s

would mean that in amy case where the defendant is a doctor even a

bl

".contract case, the shorter Timitation time applicable to doctors would

appiy.‘ But barring-such an interpretation of the statute, a contract

~action gives the pat1ent a longer time w1th1n which- to beg1n an action

and. exposes the doctor to the risk of being found 11ab]e for a greater
per1od I |
The second factor relevant to the patient contemp?ating'a EQntract

action is that it will usually be less expensive to prove a case in

'contract"than inltOrt'against a doctor, for'to succeed in a contract

-

‘?act1on the patlent would have to prove only that a contract ex1sted and

L.

L . v

: 49 1ckens, Contractual Aspects of Hurran Experxmentat1on (1975) 25 U

L.J. 406 at 438; see also McLaren, Of Doctors, Hospitals dnd -
Limltations * #The Paf?enf' Dilemma" . - - . 3
v. Paul, supra n.. - that some U.S. jur1sdict1ons have
" legTsTat. on making the time the same for both contract and- tort
‘actions against doctors.  See Miller; The Contractual Lfability of

_-', < Physicians and Surgeons [1953].uash Univ.‘L Q 413 at 429. o .?
.50, Limitation of Actions Act, R.S.A. 1970, c. 209, s. 55 [am, 1973, c.

“13,°s.' 75 1975, ¢. 26, 5. 82]. See Johnson ') Vancouver Gen. Hos-

ital [1974] 1 W.W.R. 239 at 244 B C.C A. 3 P51111ggg n.v, egat
ﬁmm ToR m(ca). 8T |




o

<

. of consequences flow-from'this distinction.

| 51 Fridman, ugra n. 39 at 547

, =

is prove that the doctor made a‘prom%se and failed to perform it.o] .

By contrast, in a negligence action the patient must, by cailing
doctors nhovqua1ify as'experts,/prove the standard.at which the doctor

ought to have performed and perhaps call additional experts.to-prove

'the doctor did not do so.. The patient must also prove injury or damage .

and the causal connecgion Tinking it to the doctor's treatment.

_ Assuming that “the doctors who qualify as experts are prepared to tes7v

tify against a col]eaoue, it can,’for vd?;ous reasons, be difficult and
“expensive for the patient to arrange thg1r appearance in court,

While the contract action may be open 1onger and be less expens1ve
to the patient, it also has some d1sadvantages for h1m.' :

The pdrpose of damageS'in a contract case is to place the p]aintiff
1n the pos1t10n in which he wou]d have been had the contract been per-v

formed; ~Nor a. tort case, to restore the pla\nt1ff to the condwtlon in

wh1ch;he wou}d,have;geen'had the tort not been comm1tted.52 A number

~

For a'breach’Of contract the doctor would be liab]e to bay only for :

the loss that reasonable persons in the poswt1ons of the\doctor and

pat1ent at- the time of the making of the contract wou]d have cons1dered

1kelx to oocur 1n the event of a breach by the doctor whereas in tort
the scope of 1iab111ty is much broader. the doctor would be liaple for .

g a]] damage foreseeab]e toa reasonab]e person. 'This is'a more flexible

»ié\.'{b" )
A

52 1d. at 559 ot o
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‘anguish.55 “

€

test and can include losses unlikely to occur;93 for example, injur;
ies of-greater extent than would be expected, due to the patient's'
having, unknown to.anyone, an abnormal weakness.?® It could also //f

include sums for such items as pain and suffering and mental “~~——

A1though the extent of damages the doctor would have to pay could

~ be 1ess in-a contract action, he may r1sk having to pay them from his

A

_own pocket if he has standard insurance coverage, which 1? usually for
AN

tort cla1ms only 56 To date the Canadian Medical Rrotective Assoca-

tion has not denied the request of a member to be ass1 ted simply

because he-has been sued in-contract. This may change 1f‘the number of

. “ . ’r
; i i harply. k
_ contract S increases sharp X—~/ . | | .:’kg? o
~ The contract action would seem to be’more advantage s to pat1ents A

than the tort act1on in the short run but some authors be]1eve it.

would have an extreme]y detr1m1na1 effect on the practace of med1c1ne
aS-doctors wouid have to be extreme]y cautious “about what they said to
e b v |

v : * %

7

, : I
53 L1nden, Canadian Negl1gence Law 253- 277 (1972) o ("

‘54, This is somet1mes_ca11ed the "thignskull" s1tuat1on. See Linden,Af

id. at 277- 87

v o~ .

55, Miller, su ran.. 38 at 424; Bonebrake, €ontractual Liabilit .in?*;'

.Medical Ma

_ tort cases have been granted: in contrac cases, see M11ler ugr
- n. 38 at 425, . , , ‘

AN

e

. ) - ol “, .~ . ;
56 See Dickens, su ra n. 49 at 437 See also Birnbaum, Express Con-.
tracts t0. Care" The Nature of Contr actua Halpractice_ij§7l 75)
| Ao BT o T fﬂlﬁfj;'".';f"

: »':_;Jy X B

Note That Tn the U.5. damages normally awarded only in

Fs0
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patients557~ There is a thin line between a statement of more opinion

R

orﬁa therapeutwc reassurance which would not be- a term of a contract

and a representat1on of fact wh1ch might be

T will guarantee to make the hand a hundred percent perfect hand"

In an ear]y American case a doctor sa1d to a bad]y burned pat1ent

was held to have made an:express prom1se in spite of the fact that he

.
was unsk111ed at sk1n graftlng and argued that he had expressed an

op1n1on,wh1ch no reasonab]e person could 1nterpret-as a.guarantee.58

-and the doctor One:ﬂf the few discdssions can be found in H ughsto V.

There is very little Canadian law or commeént on the contract action

Jost59 where Hﬁfe J. while f1nd1ng agafhst a doctor for negl1gence,

1nd1cated that an express contract is - poss1b]e between.a doctor and

patient within which the doctor m1ght agree to special terms or even to

warrant or insure a certa1n resu]t

Y

«

/

is ¢hown by the large number of5cases in ‘the United States®0 ang the

growing copment on then.61

58.

_ 60 See,.;or exa

6

o -

59 Sugra n. 33 at-4. See’ also Befnadot. De 1'ébligation de soigner EE
B s

-

91-2; Bongbrake, 'supra n. 55 at 226.

.\

The great potent1a1 for the actlon

‘. He'

Hawkins v. McGee (1929) 84 N.H. 14, 146-A. 6'41 (5.C. ')', alsoNoel

Proud (1 *189 Kan. 6, 367 P. 2d 61 (S.C.); Guilment v.
amTTTE (197'1)?385 Mich. 57 188 N. W..2d 601 (s c")“'—"‘. . ‘

dans le eontract mé 3ca1 l|977) 37" Rev. de Bar Z04..

,e, Sullivan v. 0! Con 1973)'236 ‘N. E 2d 183

(Mass.,s 8 )‘.~ ‘e a1so authorities: sted ugr n. 58.vn: v

e,

See, for ex

-Contract {19/6) 35 ‘Bar Research J. 87; ¥aynard, supra n. 51,
Bﬁﬁiﬁ'iie, su «n:ﬂg% ‘Birnbaum, s gg n. 56.» In’QEEEFEI see
Louise11 an liams. ugra n'\34 SRR R IR

- Ay

' _le. Epstein. Hedﬂ:al Malpractice‘ The Case for I, .

N

75

{ Mlller supry n. 38 at 419~ Maynard Estabiish1ng'the Centractda]':</
' L1ab111ty of Physicians (T974) 7 U. CaTif. Davis r- Rev.‘df-atm.v :

N
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Lord Nathanﬁz recognized the cdntractfaction as a companion to
‘the forf actipn. He saw in it.a potentfal for 1iability which had not
iyet been realized: a doctor could be abso]utely‘liable if the sub~ |
stances or mater1als he uses in his care or treatment cause damagé or
v1n3ury to the pat1ent ThlS would be founded on the pr1nc1p1e that
here is 1mp11ed in a contract to do work _and supp]y mater1a]s an abso-
lute warranty that the materials are reasonably fit for the purpose for
"wh1ch they are supp11ed 63 Th1s~pr1ncnp1e was app]1ed in a case
'where veterinary surgeons 1nocu1ated the p]aint1ff s cattle with a
defect1ve toxoid. 64v The tr1a1 Judge found there was an implied term
in’ the contract between the owner and the veter1nar1an that the sub-
stances used for the inoculations wquld be reaSonaBIy fit %orhthe_
pyrpbse for which it was requested and that fhe.term‘hag been
~ breached. The‘owners were awardedrdamages for loss .of the catt]e It
was not. necessary for the onrers to prove that the veter1nar1ans were

| negligent 1n fa111ng to dmscover the defect 1n the substance ~In

comment1ngwon this. case’Lord Nathan says:65

~ for example, to the case of a patient who emplo “his doctor to
,give him a course of 1nject1ons against“colds ¢r{ an anaesthetist
,-who is emp1oyed for the purposes of an- operat n. It would seem

7

Lo

L

62. Nathan. Medical Negllgence 16 (1957) ) }f_ : S ¥

" §3,I_yers Vo Brent Cross Serv1ce CO. [1934] 1 K B 46.
. 6h, ‘Dod(! v u11m£1945] 2 AU E R 591 (x.s 0.).

su ran. 62 at 17 that 1n an Engli h case, Samuels B
- 194 ] 1K.B. 526 (c L) it was suggested that a iocfog
”*codTa'Eﬁ 1iable for supplying ectﬁve equipment. ~

65, Nathan,
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implied in the case of a contract to give an injection to a human
be1ng than_in a contract for the inoculatYon of a cow. -

4

_ A Canadian authority in the field of products 1iability66 be-
lieves-there may be policy eonsideratiohs to justify exempting doctors
from such;strict 1abi1ity,67,hut,because no case hes yet cOmefbefore
a Canadian court'the question whether the contraet between.a doctor and
’ pat1ent contains’ an 1mpl1ed undertaklng that all products supp11ed will.
be fit fo; the purposes 1ntended is a matter of conJétture

‘Thus, the contract action rema1ns the silent, but perhaps potenQ
,t1a11y stronger companion of the negligence action; whether 1t would be
acceptab1e in Canad1an courts rema1n§/to be. seen. ‘3 | é |

' L " -
o

5. Defamation58'

Although there haye been very few cases of defamationsg‘brought

¢

6. Haddams, Products Liability 92- 3 (1974) o N

67. U.S. Courts ‘have dealt with this by. ho]d1ng that there can be no
A strict liability unless there is a.sale of the product rather than’
a service or supply of it. So. the supply of tainted blood by hos-
pitals has been h to be .a service not a sale, resu]tlng in no.
11ab111ty. - See Waddams,. id. at 40. : . .
r
_68. For a complete discuss1on of this area of tort law see Nll]iams,
-\ The Law of Defamation in Canada (1976).. See also.Grange, The .
' S"enf Docfor v. Tﬁe quy to. Speak (1973) BLR ﬁsg ode Ha1l L J 81.

E 69.'Th1s is' true even in the U ( See Waltz and Inbau; . Medica] Jur1s~h
' . prudence 263, MacMillan Co., Ne—_Vbrk 11971 for the report of a,
Lovery. early Canadian case where-one’ doctor was held liable for de- ‘
. .. faming another by calling him a *butcher”. See also Riddell, 4
', Medital Slander se'jn Upper Canada 85 Years Igg !IBIZ 13), 46 ©
. EihEET 330’,_ - ‘ R ) v _ <




against doctors, the action seems to be of concern to manygand is a
potent1a1 basis of 11ab111ty _

A defamatory statement is_any communication, ora1 or wWritten,
which would cause a person to be "shunned, avoided or dis- 0
creditéd."70‘ | )

In the words of"SaTmond:7]

«

The typ1ca] form of defamatlon is an attack upon the moral char-

- . acter of the plaintiff, attributing to him any form of disgraceful

conduct, such a crime, dishonesty, untruthfulness, ingratitude of

" cruelty. But a statement may be defamatory if it tends to bring
the plaintiff into ridicule or contempt even though there is no
suggest1on of any form -of misconduct.

o , _

The étatement must be "pub11shed" 72 o commun1cated to a th1rd
party andﬂmust refer to the person defamed 3. The person to whom :
pub11cat1on is made must understand what is sa1d but whether he be-
11eves it or not is 1rre1evant 74 s
In some Jurlsd1ct1ons in Canada, spec1a1 legislation w1th respect
| to defamat1on has been enacted and such statutes provide that the

~plaintiff need not prove his damage in‘such actians.’5

®

3 _
70. w1111ams, gg n. 68 at 6. Note that a College of Phy51c1ans and
©_Surgeons has been held to be entitled to sue for defamation: Col-

. lege of Physicians and Surgeons of Sask v. Co-Op-Commonwealth .
1 . : , 1965 U.N.R. gg at 77 (SE K.

7L Salﬁ;7; on Torts 143 (16th ed. Heuston 1973)
\72;«Seek1111ams, sipra n. 68 at 58- 68 S f
73, 1d. at - 11-13, L : e

g_f74:,F1eming, ugra n. 1 at 538

) :75f'w1111ams,. uEr n: sa at so ;']ui B I P

a .

i
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However, in other jurisdictions the plaintiff must prove his’ damage
un]ess the defamatory material constitutes 1ibe1' that is, it takes a

permanent written form,76 or unless the case involves an imputa- - .~

a

tion:77 B
(1) which adversely reflects upon/the plaintiff's businees, trade,
. profession or ea1]ing:78
(2) that ‘the plaintiff committed a serious crime;/9
(3) that the plaintiff, if a woman, is unchaste;80
(4) that the.p1aintiff has or had a contagious or ‘infeetious

disease.81
;‘?ﬁ- 7

Of.the_defences to the action avai]ab]e we will digtuee only the

two mdst Tikely to aVai]ﬁa doctor:.,justiffcation and privi]egef

. The;hi;torical importance of liable and slander and the modern . .
ifferences are discussed by Williams,- supra n. 68 at 53-55.

77. Williams, supra n. 68 at 50-53. See also Warren v. Green (1958)'25
W.W. R. 563 (Alta. S.C.). o . :

78. See, for example, Warren v. Green id. where the defendant at a
meeting of the hospital district ratepayers, referred to the plain-
tiff doctor as a "quack". The court found the doctor to have been
defamed and held that he did not ‘have to prove his damages.

79, w11lows V. w1111ams (1950) 2 W.W.R. 657 (Alta. S.C..) where it was

heTd that a nurse was defamed by the Chairman of a hosp1ta1 board
‘who a]leged that she trafficked in ndrcotics. :

80. See C v. D (1924) 56 0.L. R. 209 (H C.) where the defendant doctor ’

ToTd the —Ta1nt1ff patient,. her father, and her employenﬁthat she
had a venereal disease. However qua]1f1ed pr1v11ege was accepted
as a. defence. » : e

81. See R. V. [1947] Que. K. B 457 (C .A.) where the plaintiff
.- -succeeded T’ a defamation’action aga1nst the government because the
-manner in which its doctor employee arranged to examine him ledsto
rumours that he had a venerea] d1sease, which he did. not. o

- 1« ce S : SO . . ! '
. .

7
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80
If is important td'remémber-thgt a defamatory statement is by de-

fiﬁitiongfgiég.‘ Therefore the most obvious defence is to prove that
the statement is true. This, the defence of fjustification, does how-
- ever constitute the most daﬁgeroug defence to adopt, for two reasons.
First, in order to prove that whéf he said was true, in bbth substance
and,fact,82 the,defendént mhst prove some'e]gmentsmgf defamation
which will work to his disadvantage if he is unable ultimately to prove
truth.83 Second, should.the truth defence fail,vthe,damages awarded
%o‘thé p]aintiff may be increased, as the defendant's insistence on the
truth 6f what.he said wi]l'have tended té exécefBate the situation.

~ The defence-bf privi1ege84 is‘of tyo kinds, absolute and quali-
fféd. A statemeht whiéh is abso]ute]y»privi]ege can~not'be used by
- anyone._ as the basis for'a defamation action: Such sta;ementsvare,
among 6thefs,_those made %n preparation for éndﬂdurgng the,course‘of a
jbdicia] proceeding such as a hearﬁﬁé or a trial.. N |

©Of greafér interest to the doctor is fhe defence of qualified bri-
Vi]égé. A statemeﬁt made or“w;ittgn on ce?tain’occqsionsuis not '

- actionable providéd it is made without malice, ‘that is, §pite or j]TF:

—

-

82. Sce, for example, Sabapathi v. Huntley [1938] 1 W.W.R. 817 at 827
R R - ~ ——e LS T

83. Willjams, supra n. 68 at 117. :
84, .The meaning of "privilege" as it is used here ought to be distin- \.
" guished from that which it carried in Chapter II. In that context,
"privileged” describes a relationship such that at least one of the
parties to it will not berrequired by a court to divulge communica-.
tions made within it. In this context, "privileged" describes
. circumstances in which a person uttering defamatory words will not .
"be held liable in defamation for the utterance. ‘ :

[ R .
. ) . /\
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will.85 .Such statements include those made:
(1) in performing a duty; )

(2).’in protecting an interest (such a property or reputation);

(3) in a fair and accurate report ofhproceedings in a court or .

other tribunal (for example, a General Medical Council);

¢

(4) 1in-a confidential communication arising out of a professional

( re]ationshib.

Many doctor—patient communications fall into the first and last
categorie§“ To be covered by the first, the speaker or wr1ter must
have allegal mora] or social duty to make the comment and the reci-

p)ent ‘must have a correspond1ng 1nterest in rece1v1ng 1t Someﬂ

k examp]es exist in the few Canad1an cases. In Arnott V. Co]]ege of

Phys1c1ans and Surgeons of Saskatchewan86 a statement 1in a prov1ht1a1
-
med1ca1 Journal that certain treatment” ‘was quackery was held to be pri-

vileged because the defendant Co]]ege/had a duty to make 1t and the
doctors had a corresponding 1nterest in receiving it. In C. v. £L§7
the{defendant was the family doctor to the plaintiff, her;fathen and
her emp]oyer; A man.the doctor was treat1ng for a venereal disease
named the p1a1nt1ff as the source of his infection whereupon the doctor

‘told the emp]oyer that the plaintiff had an "1nfect1ous d1sease" and

- ° . ' . - L -
. ) ) ¢ -

85. See Sabapath1 V. Huntley, supra n.,82 where malice was found when a
defendant sent a Tetter to his business association condemn1ng his:
" .medical treatment by the plaintiff doctor. Note also, it is the

nature of ‘the occasion, rather than the statement wh1ch is pr1V1-'

leged~ N111ngs, ugr n. 68 at 71
86 [1954] S.C.R. 538 ‘
87 Sugr n. 80

81
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-the time the issue of defamation arose ‘the defendant doctor: was\the A

82

told. her father that she had venereal disease. She did not, and_ sued.
- The doctor raised the defence of qua]1f1eﬂfgr1v1]ege, and the court

held that the doctor had a moral duty to warn those parties that he d1d

A

of th1s dangerous disease and that they had -3, correspond1ng intérest in
receiving the information. It was further he]d that fa11ure to. examine

the patient before making the statements did not show malice. 'Thus,

the doctor was not 1iab1e for defamatdon because the statémentszwege

—

made in a pr1v11eged s1tuat1on o o .

An. 1mportant Canad1an case, Halls v M1tche1\88 bes1des d1scu551ng

the rec1proca] duty and interest which was the bas1s for the decision
in C. v. D. went on to deal with the effect of the conf1dent1a] com-

. - - _\\ : . - .
munication made in the course of a professional.reTatﬁp ip,89 At

medical officer for the p]aintﬁff's empioyer but at an earlier time
had been the p1a1nt1ff S persona] phys1c1an. Nh11e 1nvestlgat1ng the
p1a1nt1ff s claim for workers compensat1on, the doctor commun1cated to -
others that the p1a1nt1ff had stated to h1m dur1ng this ear11er t1me ‘ o
that he had suffered from a venerea] d1sease. In fact none of th1s was

true., The court warned that secrets acqu1red from a pat1ent ‘should not

be d1vulged %0 These statements of the Supreme Court of Canada are ﬁ Sy
| suff1c1ent]y broad that one author has\concluded that a qua11f1ed :
-_pr1v1]ege extendéito conf1dent1a1 commun1cat1ons made in the course '"; by ”'

88 '[igzaj‘s«c R. 325,

;‘90 See sugr Chapter 2

89. Supra Chapter 2.



of a doctor- pat1ent re]at1onsh1p 91

From a doctor's perspectwve, it should be borne in m1nd that de-
famatory commun1cat1ons about a patient to a colleague, to a pub]1c
_ héalth.agency, to a member “Of the. patient's fam11y, or. even to a member
. of the pub11c.w111 11ke1y be covered by qua]1f1ed pr1v11ege, in the
absence of malice, so long as there is a duty to fevea1 and)a recieﬁo-'
cal iﬁterest in obtaining_ the infbrmation ' Simi]arly; crjtieiSm of

_co]]eagues will be pr1v11eged in these carcumstances.

HoweVer from a pat1ent s point of view, it is wiser to express

dissatisfaction‘witb professional services to the Co]]ege of Physicians = -

and Surgeons since the law.is extremely protective of the reputation of

professionals.92

P

. .

91 w1111ams, uEr ‘N 68 at 4
] Defence Union has advﬁsed against'

92 Note that the 8r sh Med1

doctors rushingb to. defamation- act10ns. See Medical Defence a
e .

Union, Law and

14

Doctor 41 (1975) Co

83



CHAPTER IV ' N

'

CONSENT

1. Introduction

For centuries the law has protected_thé right to be free from of-
fensive bodily contact,1 but since tquching 1s;a‘necessaﬁy,énd often
enjoyable incident of 1iv{ﬁg in society it js also recpgniéed thAt an
individual may waive his strict right to bodily security. So a person
who consénts to being kissed in a movie, body-checked&in a sporting
event, or jostled in a crowded bus panngt collect damageswfor the torti
of assault and battery.? _‘ ‘

.Physical contgct with the patient'is essential 1n'yjrtug]1y'a1] L__,f
medical treatment3 The doctor may need to paipate the abdbmen, use a

tondue depressor, or attach the electrodes of an ‘eléctrocardiograph.

In these examp1e§vthe patient may have exceedéd mere consent and

. .
< 4]

1. Salmond on Torts 122 (16th ed. Heuston 1973).

2.. Supra Chapter 3.

]

3. For a discussion of the situation where there is no touching, as
where the medical treatment involves the patient's taking drugs,
see Gilborn, Legal Problems Involved in the Prescription of Contra--
Ceptives to Unmarried Minors in Alberta (1974) 12 Alta. L. Rev. 359
at 370 where the author concludes that it is-not settled "[w]hether
“or not the giving of a pill could amount to such an 'application of

_force' as to constitute the tort of battery...." See also Rozov-
-Skyi Informed Consent and Investigational Drugs (197V) T Leg. Med.
. 16Z at fbo3. - : .




N
actua]]y have requested ‘the exam1nat1on or procedune "Every human

| bewng of adult years and sound mind has a right to determ1ne what shaTT
be done-with his own body “,4 so it m1ght seem that bodily centact
in med1ca1 s1tuat1ons d1ffers 11tt1e from that tw soc1a1 or sports
_ 31tua-it1ons. But there is an important difference in that the part1es

";; are-not in an:equa]‘pos1t1on because the doctor is far more .

‘knnw1edgee5]e abeut the condition of the body involved than the patient
himselfls In thenpast, when the doctor octnpied 5 paternal ro]e, |
there'were fewer problems with consent because most patients expetted

'_and accepted his direction. ‘While some modern patients continue to

- accept this tradie tional model of the doctor-patient relationship,

. many do not and want to know.more about the medféa] treatment or
proceduke involved. Unforj tunate]y, a few take‘this position only
after an unpleasant experience. o

On one side is the patient who has the right tg»examinetion, diag-’
nosis, advice and consultationb and,'specifically; thegrtéht to a

reasonab]y clear explanation of any treatment or procedure.7 He is

presently be1ng told that he is a consumer of medical services and that

?gg?izﬁ1ghts are fiot being respected by hea]th care profess1onals 8

Schloendorf v. New York HoSpita] (1974) 211 N.Y. 125 at 129, 105
N.E. 92 at 93 (N:Y.C.A.J. ' ‘

@ . Lockwood [1932] 1 D.L.R. 507 at-520 (Ont. C.A.).
Parmiey v. Parmley [1945] 4 D.L.R. 81 (S.C.C.). C

a0
13

7. Kenny v.. Lockwood supra n. 5.

8. See Medical Malpractice (1977) 43 Consumer Reports 544, 598 and
6/4. See also Linden, Canadian Tort Law 58 (1977); Annas,
Pat1en R hts (1976) Harvard L.S5. Bull. 31

&
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,4 0n the other side is the doctor who is highly trained to carry out |

complicated treatment)with sdehisticated'toolé; The nature of the
expianatidn givenffo a patﬁent about to undergo a.dangerbus or compli-
cated procedure may be part of the treatment or therapy because his
response to it might affect the results.? There are those who | |

believe the doctor is in the ‘best position "to balance the patient's

- interest in his own body with the responsibility for the_exercisé of

Jjudgment by the,doqior,"]o and that the patient is not assisted, but
rather the doctor is "cribbed and éonfined"i] by "participatory demo-
cracy and egalitarianism" which is the basis for requiking'a_fu]],
informed consent by a patient. ‘ )

| Thjs variance between the expectations and attitudes of ddctors and

patients with respect to consent to medical care is emphasized by a

'number of recent cases which will be discussed.

2. Forms. of Consent

(a) Express Consent

Consent may be expréss in an oral or written fokm, but to say it is

‘express does not say it is explicit. This is @€speially true of oral

i

9. McLean v. Weir (1977) 3 C.C.L.T. 87 (B.C.S.C.).

10. Scott, Report of General Counsel for the Year 1976-in Canadian
Medical Protective Association, Annual Report 25 at 26 (1977).

11. Id. at 35. . ' N

A
<95
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consent.  Rarely would a patient say, "I consent to .a subclavian angio-

gram being carried out on my person by Dr. A at the B. Hospital on C

date." His reply is likely to be a word Gt phrase indicating agreement

provides excellent evidence that the patient's permission has been

or acquiescence.

Consent need not be written but this form may be more precise and
S e

&

~obtained. It is the practice of most hospitals to obtain consent.in

writing, especially for major treatment such as sur‘ger'y]2 and in, some
. A

jurig%ictions it is a réquirémént.13 Many prototypes are avail:

ablel? but even the most carefully worded; thorough form is wbrthless

if the patient's'consent lacks one of the pre-requisites for vali--

dity.]5 Many forms presently in use are "b]anket consents"

éuthorizing unspecified additiona].br“a]ternatiyé procedures. Such a

broadly worded consent ﬁight be so indefinite that a court would give '

rit Tittle weight;].6 However, in practice, consent is-mbre(often

¥

«mplied than express.

12.
13.

4.

15.

16.
. 649 (La
142 (Cal. D.C.A.).

Rozovsky, Canadian Hospital Law 42 (1974).

See;, for examplé, R. Regs. Man. 1970, Reg. P130-R1, s. 6; N.B. Reg.

47//66 as amended, s. 40; Ont. Reg. 100/74, ss. 49, 49a; 7 Quebec
Statutory Regulations 183 as amended, 5. 3.2.1.11; Sask. Reg.
285/74 as amended, s. 50. See also, Schweizer v. Central Hosptial
(1974) 6. 0.R. (2d) 606 (H.C.). ‘

Supra n. 12 at 44. See also, Medical Defence Union,.Consent to
Treatment 13-23 (1974) for a complete set of forms.

Discussed infra.

Linden, supra n. 8; Rogers v. Lumberman's Mutual*(1960) 119 So. 2d
. C.A.); Valdez v. Percy (1939)35 Cal. App.-2d 485, 96 P. 2d
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‘remove the dfugs himse]f or be taken to hospital. There was also tept-

(b) Imp]ied,Consent

Most consent to medical treatment isjimp]ted from the words or con-

duct of the patient.17

~

It is not hard to imply consent in the case of the pat1ent who

‘presents h1s arm for an 1nJect1on 18 or opens- his mouth for an

exam}ﬁat1on 19 'But it is somet1mes d1ff1cu1t espeC1a]1y in retro-
spect for the doctor and pat1ent to agree on the extent of the 1mp]1ed

consent.

For example, in Reynen v.‘Ahtdnenko20 the‘ptaintiff.was taken to

hosp1;a1 by pol1ce to submit to a recta1 'search .for drugs At the -
hospital he removed his c1othes and assumed the requested pos1t1on

The defendant doctor performed the exam1nat10n.both-by_f1nger,and

Y

' -sigmoidoscope and found drugs.. The plaintiff sued the gpctdr‘for bat-

tehy but the trial judge found that there had been ah imp1ied consent

on the basis of the plaintiff's conduct and his words, "Let's go to th

hospital.” uttered?when he”was given the choice by the police either

.

P
imony by the doctor that such an.examination would have been impossiblée

without the patient's cooperation.

17.:Marsha]1 V. Curry [1933] 3 D.L.R. 260 at 274 (N.S.S.C. ).

-18. 0! Br1en v. Cunard S.S. Co. (1891) 154 Mass. 272, 28 N.E. 266 (Mass.

3.C.).

19. See Medical Defence Unton Law and the Denta] Pract1t1oner 7 (1974}.

'20. (1975) 30 C.R.N.S. 135 (Alta. s.c.).
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There is no legal or med1ca1 test to determ1ne how ‘much can beg1mp11ed

from what a patient says or does .21 It is not quite clear whether a
\ <
subjective or objective2? standard is to be applied to the patient.

A subjective test would requite that all the characteristics of the’

‘ partjcﬁlar patient\Be consideyedt This requires a doctor to know his
;etient fairly well but is consiétent h;th the test used to-determine
the amount of information that a doetor need.give a patient. However,
an objectiée-test wod]d-on]yﬂconsider what a "reasonable manh wouid’be
tonsenting to throughvwords or conduet and wduidvbe more COnsistenb
with the test used in tort 1aw genera11y 23

On an anlays1s of the/chges it appears that the sub3ect1ve test is
favoured in Canadian coqrts at this time,24 but the final choice and
clear epunciatioh of the test awaits judicial determination.

‘Becausé most conflicts over implied consent are reduced to centests
over who ha? the best evidence it is a wtse physician who gets consent
in writing from the pat1ent or notes the words or. actions f/em which
he implied consent. The presence of a reliable witness can also be _‘

valuable.2d

. 21. See Rozovsky, uEra ‘n. 12 at 29. He suggests am objective test as
a "useful guide” R L

22. See Nathan, Medical Negligence 160 (1957).
23. See Rozovsky, supra n. 12 at 29.

24, Picard, The Tempest of Informed Consent, in Studies in Canadian
’ Tort Law 129 at 142 (2d ed. Klar 1977).

25. §gg Medical Defence Union, supra n. 19 at 7.

\
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3. Special Situations -

\ [

-, i

(a) Emergencies

" A person may be unable to give consent due to unconsciousness or

extreme illness. In such c1rcumstances a doctor is Just1f1ed in pro-

ceeding without the pat1ent s’ consent, subject to a number of

restr1ct1ons ) | ’
While the lega]\pasis for substituting the doct, r's decision for
that of the patient has been debated by academics,2§ Canadian judges

have taken a realistic approach. Refusing to strain the law to find’

consent, the courts recognize’that sometimes,a doctor may proceed with-

\
out consent.2’" ]
A few important Canadian cases - illustrate the limits of this

emergency doctr1ne ;

In Marshall v. Curr,xz8 the doctor d1scovered a gross]y diseased

cesticle in the course of a hernia repair operation. - He removed the
testicle firstf;vbecause it was necessary for ‘the hernia repair and
secondly because he Jjudged it potentially gangrenous and tnerefore~a
menace to the pat1ent s life and health. Because the patient was under

general anaesthetic he proceeded without consent, and later the pat1ent

26 For an excellent d1scuss1on, see Skegg, A Just1f}cét1on for Med1ca1

Procedures - Performed Without Consent [1974] 90 L.Q. Rev. >12.

27. Marshall v. Curry supra.n. 17.
£ - T
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:
sued for battery.29 Prior,to.this case it had been held that in

' i . . .
emergencies the doctor became the patient's representative to give his

consent, but here the court refused to employ this reasoning and

t1nstead JUSt1f1€d a doctor s action in emergency c1rcumstances on "the -
h1gher ground of duty" 30 The Chief Justice of Nova Scot1a said: . ‘}\
"where a greet emergency which could not be ant1c1pated arises" a o '

doctor can’ act without consent "in order to save the 11fe or preserve '

the hea4th of the pat1ent" 31 The action aga1nst the doctor was:
d1sm1ssed. - L i o _ | .

However in Murray v._McMurchy,32 a doctor who tied a patient's/

fallopian tubes because he had d1scovered f1bro1d tumours 1in the .
'uter1ne wa11 while doing a Caesar1an sectlon, and was concerned about
“th hazards of a second pregnancy, was held liable. The tr1a1 Jjudge-
. fqund that whi]e'it‘was conven{ent to carry out the pnocedure at thet
twme, there was no evidence that the tumours were. an immediate danger

LY

to the pat1ent s life or health. , : .
/ Y :
S1m11ar1y, in Parm]ey V. Parmley33 in which a patient requested

the remova] of two teeth and the defendant dentist extracted all of her

upper teeth because he found advanced tooth decay and pyorrhea in the

' ‘ : G
29 Note that negl1gence was a]leged in the pleadings but not proceeded
w1th at trial. Id. at 263. .

30. Id. at 275.

A

31. Id. at 275. But see Boase v. Paul [193]] 1D. L R. 562, affirmed
719311 4 D.L.R. 435 (Ont. C.A.). ,

32. [1949] 2 D.L.R. 442 (B.C.S.C.).
33. [1945] 4 D.L.R. 81 (S.C.C.).
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, % . X .
gums, the court held the dentist liable. Again there was no evidence

of - emérgency and thus no basis for proceediﬂg without consent; h6ﬁever

-

an important obiter comment was made in the case:3%

~is unnecessary only where the ‘procedure or treatment is required in

There are times under circumstances of emergency when both doctors
and dentists must exercise their professional skill and ability
without the consent which is reéquired in the ordinary case. Upon
such occasions great latitude may be given to the doctor or’

dentist. [emphasis supplied]

" A reconciliation of these cases leads_to the prificiple that consent

order to save life or preserve heatih. Consent is required on all

. other occasiods and it is no answer for the doctor to Say that if was

more convenient to perform the unauthorized procedure at that time or

that he believed it was then that the patient would have wanted it

done.35

s

In short, our Canadian courts differentiate between a procedure

that is "necessary" and one that is "convenient".

“(b) Ré{géa] to Consent

BN

»\b\‘

A patient has the right to fé?hse medicaly treatment,36 and when

34.
35.

:36.

Td. at 89. See a]so Skegg, supra n. 26.

In Murray v. McMurchy supra n. 32, a witness testified that 97% of
patients would be annoyed if the- add1t1ona1 procedure of removing .
the tumours had not been taken.

Marshall v. Curfy supra n.17 at 274; Rozovsky, supra n. 12 at 37;

Skegg, supra n. 26 at 525.
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this right is exercised, the doctor is put into a position where his
ethical and legal duties conflict; whergas his professional commitment
Hs to preserve life and health, he has no legal status to require a

patient to preserve his own life or health.37 The point is illus-

1

trated by Aan ‘Alberta case, Mulloy v. Hop Sang,38 where a surgeon
”{utat1on to bé necessary and performed it in sp1te of the
patient's tw1ce stating that the doctor was not to amputate. The court
agreed‘that.the opération was necessary and was. satisfactorily per%o:m-
ed but held the doctor liable for performing an unauthorized .
operatibn. The fifty do]]af damage award Was said to be substantial by
the 1935 court.

So proceeding with treatment that is forbidden by ihe patient may

i
'\
Ay

satisfy the doctor's ethics but-leave him open to 1iabi1ity for battery.

°

If the patiént involved is a minor, legislation in most prov%gces
provides that the child can be made a ward of the government so that
consent can be given for neﬁesséry médica] treatment.39 It is un-
1ike1y that a«cOuff in Canadd would intérfere with the decision of a

" competent adult by compelling medical treatment unless it is for the

-~ “
Pi

37. Suicide is no 1ohger a crime (see ]972 (Can.), c. 13, s. 16) but it
is still ‘an offence to counsel, aid or abet a person to commit’
suicide (Criminal Code, R.S.C. 1970, c. C-34, s. 224)

38. [1935] 1 W.W.R. 714 (A]ta. C.A.).

39. See Child Welfare Act, R.S.A‘1970; c. 45; Child Welfare Act, R.S.0. "~

7970, c. 64. Note that dependent adults are covered in Alberta by
the Dependent Adults Act, 1976 (Alta.), c« 63, s. 9(1)(h). See

Shapiro, Legal Aspects of Unauthorized But Necessary Medical Treat-

ment [1963] L.S.U.C. Spec. Lec. 225 at 267. For the U.S. position
see Raleigh Fitkin - Paul Morgan Memorial Hospital v. Anderson -
(1964} 201 A, 2d 55/ (N.J.S5.C.).
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treatment of a communicable or venereal disease.?0 Most provinces
haye statutes providing for compulsory treatment in these special
c?rcumstances 41 |
A most d1ff1cu1t decision is faced by the doctor who is aware that

»an adu]t patient has prior to” an emergency refused.certa1n medical
treatment, for examp]e; the adult Jehovah's Witness carrying a card
indicating”that he refuses blood transfusijons under all conditions but
is incapable at the time of withholdin consent. Two Canadian authori-
ties have said that undériéﬁch Eonditijhs treatment‘can be given
without consent, because at the time of réfusal, iJe., when the_card
was signed, the patieht was not ‘informed ot the risks he now

faces. 4'{"Ll/However since a blood transfusion is genera]ly 1nd1cated PR
on]y when tife is in ser10us danger, it s probably more logical to say
that although the patient waS'not “informed" of the risk at the time he

withheld his consent, he did contemplate that risk - death - and there-

-
o

40 See Sharpe, Consent to Medical Treatment (1974) 22 Chitty's L.dJ.

- "319 at 320. There is American case law to the .same effect. See
Erickson v. Dilgard (1962) 252 N.Y.S. 2d 705 (N.¥.S.C.); Re Brook's

- Estate (1965) 285 N.E. 2d 435 (I11. S.C.). But there are many
American cases contra. See Frenkel, Consent of Incompetents

. (Minors and the Mentally I11) to Medical Treatment (1977) 3 Leg.-
Med. Q. 187 at 188. ) T

41. See, for example, the fo]]owwng statutory prov1swons authorizing
medical care Qr examinations without consent in gertain circum-
stances: Child Welfare Act, R.S.A. 1970, c. 45, s. 17; Corrections .
Act, 1976 (Alta.), c. 62, s.°30(11); Mental Healths Act 1972 - - 23
(Alta.), c. 118, s. 26 [re-en. 1973, c. 76, s 47; Occupational
Health and Safety Act, 1976 (Alta. ), c. 40, s. 15; Tuberculosis-

Act, R.S.A. 1970, c. 374, s. 7; Venereal D1seases Prevention Act,
. R.S.A, 1970, c. 382, ss. 3 and 9. ,

a2. Rozovsky, supra n. 12 at 39-40; Mered1th Ma1pract1ce L1ab1114y of
Doctors. and | 1osp1tals 155-156 (1956)




fore to perform_the procedure constitutes a battery. While it is

possible that a court may follow this reasoning and hold the doctor

liable, the damages,fbr "wrongfully saving life" would of course be .

nomina1.43 ;(

The 1egél protection given to the patientﬂs freedom of ‘ehoice is

co]d comfort to a doctor-struggling to make a decision which is. in the
Q R )
“patient's best 1nterests

4.

Requirements

. : ‘ ot

In a suit against a doctof in‘battefy the patient must prove that

he was touched and ought to testify that he did not consent. The-

doctor then has the onus of proving that the patient did consent.%4

The consent must meet certain requirements before it is acceptable as a

defence. ‘ " : .

- These requirements are that it must be:

(1) given voluntarily

5 (2) given by‘a patient who has capacity

(3) given by a patient who is informed
(4) referable both to the treatment and the person who is to

administer that treatment.

A

AN
RN

43. See Lepp v» Hopp (1977) 2 C.C.L.T. 183 at 195 (Alta. S.C.).

7

44, Schweizer v. Central Hospital supra n. 13; Kelly v. Hazlett (1976)

<

I C.C.L.T. 1 (Ont.H.C.]; Picard, supra n..24. For a contrary

opinion see Hertz, Volenti Non F1t LnJurla A .Guide in Studles in

Canadwad‘T’%t Law 101 (2d ed. Klar 1977)

95



~

was invoTyedﬁin the treatment to be undefgohe.45 Should a doctor

4

o . ) vy

A consent which is Hef%pient QithﬁyespeCt to any one of these '

- - - . : i . C “., . ) . .
- requirements will be null; therefore each will now be examined in

detail.

-\

(a) Consent Must be Given Voluntarily

» While it is trué“toﬂstéte that'fhe consent given must be the result -
of freedom'of choicg, an‘anxious,‘ij] person, often with cohéerned |

#ami]y hoveffngaand édv{sing, will be unabﬂe‘fo\make a?decision wfthoutﬂ

'some degree of'feak,_ébnktréiht or duresg. .However, it is usually easy

to identify the- extreme cases.4? AAconsent is inyalid if”theﬁe'wés‘

coercion or deceit 1n;olvéd, or a fraudulent miSreﬁreseﬁtation,of what | o

(-}

have reason to‘be1ievé that the consent was given because the patient '«

. felt féar or compulsion from others, then he has a duty to discuss the .

matter with the patient alone.

A more difficult situation arises in cases where consent is ob-

‘tairied after the patient has received a pre-operative sedative. Two N

~ Canadian cases have dealt with ‘this issue. . =~ o o

I
<
e ? )

.

45.75ee Latter v. Braddell (1881) 50 L.J.Q.B. 448 (C.A.), where it was
-held that a housemaid who submitted most reluctantly to a physical
examination ordered.by fer employer had consented to it. This case
would be decided differently today. , .

46. See Re D and Council of Cdllege of Physicians and Surgeons of B.C. \
- (1970) TT'D.L.R.-{3d) 570 (B,C.5.C.). 3Jee also the American case.
of Hobbs v. Kizer (1916) 236 F. 681 (U.5.C.A. Bth Cct.). _The o
doctor told the patient he operated for an abscess when, in fact,
he performed .an abortion. The patient's consent was not valid
because of the fraud. o : : o




In the first case, Beausoleil v. Sisters of Charity,47 a patient

| requiring a disc operation advised the anaesthetist that she wanted a
general anaesthetic, not a spinal. This doctor called in the éhief
anaesthet1st who had never examined the pat1ent but thirty minutes
before the operation convinced her over her objections to subm1t to a
sﬁ?ha]. When the patient later sued the chief anaesthetist for paraly-
sjs suffered as. a result of the spinal; it was held that the eonsent
was not voluntarily given because the patient was éedated and it was

clear from her language that the spinal was the doctor's wish, not hers.

In Kelly v. Hazlett. 48 the patient was the aggressor. She had

received pre operative sedat1on in preparation for surgery 1nvo1v1ng an

ulnar nerve transplant and a cleaning out o% the elbow joint when she
demanded df the orthopedic, surgeon that he perform an osteotomy as well

.. to straighten her e]bew. Against his better judgment, he‘agreedt;'Par-
tiéTiy as'a eonsequence of the osteotomy the pétient suffered permanent
stiffness and sued. The court held that in these circumstances it is )
‘incumbent on the doctor Fto prove affirmative]y that the etfect of the |
sedat1on probab1y did not adverse]y affect the patient's understand1ng

of the basic nature of the contemplated operation. w49 It was found

that this consent had been Vo]untarz but ‘the doctor was nevertheless

3
~ held liable because the consent was not informed. A doctor in th1s '%{

l

47. (1964) 53 D.L.R. (2d) 65 (Que. C.A.); see also Browne v. Lerner
(1940) 48 Man. R. 126. —

48: Supra n. 44. - S
49. 1d. at 32. | | |
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position might be well advised to postpone the operation until he could

fully discuss the matter with the patient.

(b) Patient Must Have Capacity

A consent will-be valid only if given by a patient who has the
1ega17tapaCity_to give it.90  Thus the consent of a minor or a person
not mentally competent by reason of disease-or the influence of alcohol

or drugs may not be valid.

(i) Minors

A person under the age of majority5] can éonéent to medfca]
treatment for his benefit provided that he is capable of appreciating
fully thé nature and consequences of the'particular’t_reatment.52

Two Canadian cases illustrate the application of this princib]e.

In Booth v. Toronto General Hospita153 the issue of the 19 year old

plaintiff's consent to throat surgery arose. Chief Justice Falcon-

" 50. See Frenkel, supra n. 40. ‘ _ .

51. Note that the common law age of majority of 21 years has been
< rpeduced by legislation to eighteen years in Alberta, Manitoba,
Ontario and Quebec and to nineteen years in British Columb1a
' Saskatchewan and Nova Scot1a

52, Nathan, supra n. 22 at 176. See Bowker‘ Legal Liability to Volun-
’ teers Testing New Drugs (1963) 88 Can. Med. Assn. J.'745; see also
GiTborn, supra n. 3 at 376. :

53. (1910) 17 0.W.R. 118 (K.B.).
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idge assessed the plaintiff in these terms: o4

He is not of the highest intelligence, but it appears that he was
- nineteen years of age and capable of taking care of himself.

On the issue of whether this minor was capable of consenting to the

treatment or not he said:5°

¢

¥

The only question of law involved was whether the boy's parents
should have been consulted, but that was effectively answered, and
it has been shewn that he is capable of doing a man's work.
Indeed, he is at present doing hard work for 10 hours a day.

The plaintiff's action was dismissed.”®

The plaintiff was twenty years of age in the second case, Johnston

v. Wellesly Hospita1.§7 He consented to treatment for acne by a duly

qua1ified specialist in dermatology. Addy J., looking at whether the

<,
<

consent of the p]éintiff's parents, or guardian was reduired, said: 28

Although the common law imposes very strict limitations on the
capacity of persons under 21 years of age to hold, or rather to
divest themselves of, property or to enter into contracts concern-
ing matters other than necessities, it would be ridiculuous in this
day and age, where the voting age is being reduced generally to 18
years, to state that a personégf 20 years of age, who is obviously
intelTigent and as fully capable of understanding the possible con-

54.
55.
56.

57.
58.

Id. at 120. Note thaf the age of majdrity was twenty-one.
Id. at 120. '

-2

Falconbridge, C.J. said id., that he might have entered a nonsuit
against the plaintiff but he felt, in view of the attack on the
defendant hospital, that the true story should be brought out.

(1970) 17 D.L.R. (3d) 139 (Ont. H.C.).

19; at 184. Note that the age of majority was twenty-one.
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" sequences of a medical or surgical procedure as an adult, would, at
law, be incapable of consenting thereto. But, regardless of modern
trend, I can find nothing in any of the old reported cases, except

_where infants of tender age or young, children were involved, where
the Courts Have found that a person under 21 years of age was le-
gally incapable of consenting to medical treatment. If a person
under 21 years were unable to consent to medical treatment, he
would also be incapable of consenting to other types of bodily in-
terference. A proposition purporting to establish that any bodily
interference acquiesced in by a youth of 20 years would neverthe-
less constitute an assault would be absurd.

This test, which has been variously described as "Lord Nathan's

Test"”,%9 wthe emancjpated minors test"®0 or the "mature minor
ru]e";6]7requ1résAa subjective asseséﬁent of the patient. It would
be ludicrous to require parental.consent for treatment of a seventeen
‘ year501q employed full time, Ijving'away from pareﬁts and sUpporting
himself, or for a pregnant sixteen-year-old 1iving with her husband.
Both would be mature minors capable of gi?ing consent.

In.ordervto provide more certainty, Iegis]a:fon has beeh passed in
some jurisdiction and proposed in others.62 Quebec.passed”the Public

Health Protection Act®3 in 1972 which states that’ care may be pro-- -

\ o

59. Supra n. 22.

60. See, for example, Rozovsky, Consent to Treatment (1973) 11 Osgoode
Hall L.J.‘193, ' ;

61. See, for example, Wadlington, anors and Health Care: The Age of
Consent (1973) 11 0sgoode Hall L.J. T15.

- 62. For a more detai]ed dicussion see Picard, RécgﬁfAbevelgpments in

Medical Law {1977) 3 Leg. Med. Q. 201; see a:so WadTington, 1d.;

FamiTy Law Reform Act (Imp.) 1969, c. 46, s. 8. See Skegg, Consent -
to Medical Procedures on Minors (1973) 36 Mod. L. Rev. 370. See ‘

also Hewer v. Bryant [ 1968] 3 Al E.R. 578 (C.A.).

63. Public Health Protection Act, 1972 (Que.), c. 42,'s. 36. See

- Joyal-Poupart, La notion de danger et la protection des mineurs .
(1976) 36 Rev. du Bar. 495; Crepeau, Le . Consentement Du Mineur au
Matiere De Soin et Traitements Medicaux ou- Chirurgicaux Selon Le
Uroit Civil Canadien (19747 52 Can. ‘Bar Rev. 247, |




vided by a hospitaT‘or physician to é minor fourteen years of age or 5
E older. Bt if the minor is sheltered for ‘more than twelve hours or if
there is extended treatment, the person having parental authority must
be informed. ‘

In 1973 British Columbia took action by the addition;of a new sec-
tion t6 the Infants Act®? which provides-ghat the age of consent to
medical treatment be sixteen years; During debate, an amendment added
a subsection making the minor's consent effective qn]y if "a reasonable
“ effort" has been made to give parental»ébnsent, or in lieu thereof, if
a written opinion is obtained from another practitioner that the treat-
ment is in the best interests of the minor. The bhysician is empoweréd
tb inform the parent that the minor has been treated.

Ontario sought & partial*solution by Regulations under the Public
Hospitals Act permitted surgicaf dpérations and.other -treatment in hos-
pita]é with the consent of a person of sixteen years, or one who is
married,65 s |

Other prbvinces a}e looking at the.prob]em66 and recommendations

have come from the institbte of Law_Research and Reform in A]bérta67

64. R.S.B.C. 1960, c. 193, s. 23 [en. 1973, c. 43, s. 1]. For a
criticism see Gosse, Consent to Medical Treatment: A Minor

Digression (1974) 9 U.B.C.L. Rév. 56.
65. Supra n. 13.

66. See Picard, supra n. 62.

67. Alberta Institute of Law Research and Reform, Repbrt No. 19,
Consent of Minors to Health Care (1975). B

o
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and the Uniform Law Cdnference.63

The arbitrary’setting 6} an age from which consentﬁié valid is
common to all of the proposéd Tegia1ativé'ref0rm. But a problem may
_sti]ﬁ.exist for the doctor whoée patieht.is under that statutory age
yet needs hea]th.care for a prob]emvsuch a drug or alcohol abuse or the

69'and cannot or will not

prevention or termination of pregancy,
obtain parenta] consent. The removal of a minimum age for treatment of
these problems would be a reasonable step ref]ect1ng an understand1ng
of and concern for contemporary youth.70 |

If a patient does nét satisfy the "mature minor* test and is ﬁot
coyered b} statute the doctor ougbt'to obtain the consent of a pa;ent

or guardian to treatment.7]

Some concern has been expressed about
the situation'ﬁaere the person purportin§ to consent s neither parent

nor guard1an but mere]y has the child in his care or is in loco °

o

"'Qarent1s, for example the schoo] teacher who brings an injured child to

a doctor for treatment. In many of these cases the doctor will be
justified in proceeding because there is an emergency, or‘becayse-he

has:a bona fide belief that the adult has been vested wifh'authority by

-

68. Medical Consent of Minors Act, Uniform Law Conference of Canada
Proceedings, 57th Annual Meeting 162. The Uniform Act is now law
- 7n New Brunswick: Medical Consent of Minors Act, 1976 (N.B.), c.
M-6.1.

kS

69. For an excellent discussion of the spec1f1c problem of prescription

of contraceptives to minors, see Gilborn, supra n. 3.

70. See Alta I.L.R.R., supra n. 67.
71. Skegg, supra n. 62.
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the parent or QUardian,72 but'in soﬁe:cases resort"to the courts
might be necessary with the assistance oflbrovincial sociajdservice
departments.

Where the minor has capacity to gi@e consent, it is valid and ought'

_ AV t
. not to beé overriden by an adult's decision to the contrary.

(i1) Adults with a disability

" An adult who is not of'eound mind cannot give a valid consent.73
'If he has been so declared by a court‘brder there will have been sone-
: one appointed who can consent on his beha]f 74 Some patients under
psych1atr1c treatment may not be competent to consent and a written
report should be obtained from a psych1atr1st whenever the doctor 1s in
doubt. In some provinces the psychiatric hospital is vested with power-
by fegis]ation75 to consent for treatment of the patienf.both within
that facility and for‘medical care in genena]. |

It is not necessary to obtain‘fhe consent of a spouse %or-treagment

Q;d the other.76 This is true even where the procedure involved is

‘therapeutic sterilization. While sdmé authors state that obtaining the

*72. See Tompkins, Health Care for Minors: The Right‘to Consent
il§74-75 40 Sask. L. Rev. 41,

73, See Frenkel, upra n. 39. ' o T~
74. See Dependent Adults Act, uEr n. 39. B N |

75. See, for_example, Mental Health Act 1972 (Alta.), c. 118, as
amended, ss. 24, 25 26 [re- enTg 1973, c. 76, S. 4], 53.

76. Speller, Law of Doctor and Pat1ent 36 (1973)




| -
consent of a spouse to a procedure which takes away the capacity for.
~procreation would be advisable,?7 there is no Canadian or English i
' authority for ‘the proposition that a person deprived of the right to
have children by a spouse could claim damages from the doctor.78

Prisoners have the same right to accept dr refuse medical treatment

'as any other person.79

(c) Patient Must be:Informed§0

The patient needs 1nformat1on before he can make a- décision whether
or.-not to consent However the process is a b11atera] one 1n which
both the pat1ent and the doctor have the right to know1edge of cr1t1ca1

‘facts and the duty to respond in a way appropr1ate to thejr roles. So-
while the patient has the right to be told of the rieks ~f treatment,

he has a cohresponding duty to apprise the doctor of the specifics of
_ .-

77. Rozovsky, supra n. 12 at 41; Speller, id. at 38.

78. Medical Defence Union, supra n. 14 at 9. If a court did so, it
would in these times of equality of the sexes have to hold that a
w1fe must consent .to the sterilization of her husband

79. Bowker, Exper1mentat1on on Humans and G1fts of Tissue: Articles
20-23 of the Civil Code (1973) 19 McGiTT L.J. 16T at 177; for an
~Interesting example of the .misuse of authority by prison officials
- see Leigh v. Gladstone (1909) 26 T.L.R. 139 (K.B.), a case involv-
ing force feeding of women prisoners. - . ,

K3

80. For a full discussion see Castel, Nature and Effects of Consent
with Respect ‘to the Right to Physical and Mental Integrity in the
Medical Field: Crim1na1 and Private Law Aspects (1978) Ig ATta. L.

'Rev.,‘Pdcard ugr n. 24.

\
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his complaint and to cooperate in establishing essential facts.g]b
The docté} has the right to be to]a.everything, incTuqing that Which
might be irrelevant; he must decide what information may be eliminated
and then must eiicit such further information és he thinks material.
He' is nbw in a position to exercise his duty to inform the patiént of
the risks‘involved,iﬁ\the treatment he, in his professional judgment,
recommends. | )> '

It is now up to(the patient to unéquivoca]]y communicate to the
doctor his decisiggggo_Qccept Qrﬂrejéct thé prqposed}treatment.82

“This knowledge dﬁes not show precisely which risks need be revealed
to fhe patient. The amount of information necessary to éatisfy the
.requirement“that consent be'“’infor'med"I will'now'be discgssed.

It is importéﬁt to note at the outset that although Canadian courts
have espoused the Americ;n term "informed consent",bour jurisprudence ‘
in tﬁékarea in much d%fférént.83

In the Un1ted States," two standards for the scope of information
‘requ1red now ex1st ~each w1th its own following. As a resu]t, there is
a great deal of confusion there over 1nformed_consent;84 in spite of
a "spaie-éf legal articles unequalled in the history of [Amer ican]

, ) . E

-

V. Auckland Hosp1ta1 Bd. [1965] N.Z.L.R. 191 (C.A )

82. For cases where the pat1ent fell short see Nykiforuk v. Lockwood -
C[1941] 1 W.W. R 327 (Sask. D.C.); Boase v. Paul supra n. 31.

83. For a d1scuss1on of the American law see P]ante, An Ana]ys1s of
“Informed Consent" (1968) 36 Fordham L. Rev. 639.

84. Id. See also Louisell & w1111ams Med1ca1 Malpract1ce, Matthew
Bender, New York 1969.

81. Note that this m1ght include the: patlent S ask1ng quest1ons Smith{
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medicolegal jurisprudence,"8% and both the legal and medical profes-

sions are frustrated over the state of the law.86

,

One standard employed is the "full disclosure" standard,87 which

Vrequi?es that all risks be revea]ed. The patient's full knowledge is.

the goal, whether that is medﬁca]]y sound or not. HoWever, the doctor

need only give'an explanation which would be dnderstood‘by a "reason- .

able" patient;88‘the'test of the patient is objective and no acéoung

=
.

need be.taken of any'patient's peculiar deficiencies.

The other standard is also the one used in Canada,‘the "profes-"

sidna1.diéc165ure“ standard, which ‘requires that a doctor disclose only

the risks that his co]league would normal]y d1sclose with respect to

the treatment in quest1on 89 But the doctor must- take into account

the particular pat1ent S 1nte11ectua1 and emot1ona] character1st1cs, as

well as the relationship between himself and the patient, the patient

85. Epstein & Benson The Pat1ent S R1ght to Know (1973) 47 J. Am.
Hosp. Assn. 47. ‘
86. See. Ma]donaldo, Strict Liability and Informed Consent: Don't Say I
" Didn't Tell You So (1976) 9 Akron L. Rev. 609. ' T
. o
87. Canterburx . Spence (1972) 464 F. 2d 772 (U.S.C.A. D.C. Cct. ), o
- Cobbs v. Grant ') 502 P. 2d 1 (Cal. C.A.). For a comprehensive
I7st see Se1aelson, Medical Malpractice: Informed Consent Cases in
. "Full Disclosure" Jurisdictions (1976) 14 Duquesne L. Rev. 309,
wherein it 1s stated that this standard results in better communi-
cation. between doctor. and patient and better health care.
88. Canterbury v. Spence id. at 787; Cobbs v. Grant id. at 11-12. )
89. Note that the doctor has a duty to answer the patwent s questions

fully and honestly " This may result -in the inquisitive patient

‘ be1ng told more. Smith v. Auckland Hospital Bd. supra n. 81



test for this standard be{ng a subjective one.90 The classical
statement of the standard is found in Smith v. Auckland Hospital
~-Board,91 brought into Canadian law by Male v. Hopmans:92

As it seems' to me, the paramount consideration is the welfare
of the patient, and given good faith on the part of the doctor, I

- think the exercise of his discretion in the area’of advice must

depend upon the patient's overall needs. To be taken into account

~ should be the gravity of the condition to be treated, the

importance of the benéfits expected to flow.from the treatment or
procedure, the need to encouarge him to accept it, the relative

significance of its inherent risks, the intellectual -and emotional

capacity of the patient to accept the information without such
distortion as to prevent any rational decision at all, and the

-extent to which the patient may-seem to have placed himself in his

doctor's hands with the invitation that the latter accept on his
behalf the responsibility for intricate or' technical decisions.

‘F1na11y, it cannot be over]ooked that although the patient may not

appreciage the specific risk in the particular treatment, he has
lived like all of us with the knowledge that contingenices are
inseparable from human affairs, and ac rdingly would recognise, -
without being told, that there can be part of medical practice
which is 1nfa111ble Even when some warning may seem necesary,
however, I cannot think that there should be an inevitable elabora-
tion of detailed risks. Nor can it be sufficient to show after‘the
event that a doctor would have been wiser to say more. This duty -
appears to be governed by all the factors I have mentioned as they
would be assessed and applied by a reasonably prudent medical
practitioner; and the need to include descriptions of the adverse
possibilities of treatment in:the exp]anat1on must depend upon the
significance which that prudent doctor in his patient's interests
would reasonably attach to them in all the environment of the

case. I certainly am not prepared to hold in the absence of
authority, that doctors should be distracted from their prime.

Aesponsibility to care for the health of their patients by the

thought that there is an almost automatic need to describe these:

possibilies.in order to avoid a claim in neg]1gence shou1d somer—" ‘

thing, by bad chance, go wrong.
. A

90.

Koehler v. Cook (1975) 65 D.L.R. (3d) 766 at 767 (B.C.S.C.). See
also Kenny v. Lockwood supra n. 5 where the patient was "a woman of
education"; Mulloy v. Hop Sang supra n. 38 where the pat1ent was "a
Chinaman w1thout much educat1on“.

. [1964] N.Z.L.R. 241; reversed [1965] N.Z.L. R. 191 (C.A.)‘

92,

&
(1966) 54 D.L.R. (Zd) 592 at 597-598 (Ont H.C.).
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Here then ere the.factors to be borne in mind by a-doctor when
deciding what to tell his patient: ‘. |

(1) the gravity of the condition

(2) the benefits of the tre&tnent,

(3) ‘the probébi]ity and natune of any riské

(4) the intellectual and emotional charaeﬁeristics of the patient

(5) the degree of dependency in this doctor-paiient relatdionship.

Note that the :above is based on certaln assumpt1ons ‘that the
doctor places the patient's welfare f1ret,\;nd acts in good faith, 93
and that the patient real1zes that med1ca1 science is not 1nfa]11b1e,
and'that hindsight is clearer than foresight. | |

Some more specific guidelines emerge from the cases. It is not

neceSsary to explain risks "inseparable from any’option, such a failure .

o~ /

~ or death under an anaesthetic, the danger of 1nfect1on of tetanus, of

u94 to te]] of deta1]s "ca]cu1ated to

(95

"gas gangrene or gangrene....,
frighten or distress the patien nor to tell of r1sks that are

extremely remote,'for example, one in a thousand.g6 The actua] medi-
cal techniques need not be‘expjained in detail "as long as the nature

of the treatment is fully understood."97

93. Kenny-v. Lockwood supra n. 5 at 525.

94. Id. -at 523; see also McLean v. Weir supra n. 9.

-95. Kenny v. Lockwood id. at 525.

'96. McLéan v. Weir supra n. 9.

97. Johnston v. Wellesley Hospital supna n. 57 at 145; Furthen; there
- 'is ‘no need to explain that it is the first operation done since the
doctor qualified; Lepp v. Hopp (1979) 8 C.C.L.T. 260 (Alta. C.A.).
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o

In summary:98 ,

- In ordinary med1ca1 practice the consent given by a pat1ent to
a physician or surgeon, ta be effective, must be an "informed" con-
sent freely given. It is the duty of the physician to give a fair-
and reasonable explapation of the proposed treatment including the
probable effect and any special or unusual risks. [emphasis
supplied]. ‘ .

Certainty}in the Canadjan lah.of informed consent has been achieved
through the marriage of the professional standard of disclosure with
the subjective test of the patient. Thts unfon'balahces the interests

of the medical practitioners and their patiehﬁs} while the brofesF
‘sionqy disclosure standard is less onerous on the déctbr, he still ha§
the burden of prov1ng that it was satisfied; -and the pat1ent “protected
by the subJe%t1ve test, can expect to have r1sk mater1a] to him

exp]ained in a way that he can umderstand.99 The rampant chaos oveh

consent in thé United States can be avoided here.

(d) -Consent Must be Referab]e to Both the. Treatment and the Person
Who 'is to ‘Administer It

(i) Consent to the Treatment

It is in the best interest of both the doctor and the’patient that
they both understand the limits of the -consent. The‘essénce of consent

is an agreement by the patient to accept the‘specific risks involved,

. ) N . ) ». v : \‘ . .
98. Ha]ushka v. University of Sask (1965) 52 N.N.R,'GOB at 615 (Sé;E?f*\;\\\\\
TG ) : . ‘

99. Note that it is a]so easier for him to prove causat1on should the

act1on be 1n neg]1gence.. Sge,1nfra.
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so it fs important that he.receive only. the treatment to which he hés
tonsented. Shou]d more extensive or difficult treatment be rendered,
then apart from ciroumstances o; emergency, the patient might.be suc-
cessful in bringing-suit‘ggainst the doctor, even if the unauthorized
treatment was benefioia]‘ 2
The test used in Canada is whether the pat1ent has consented to the

genera] nature of the treatment IfF so, then 5ueh sub- procedures or
var1atlons of the treatment as are reasonagie or 1n.common practice .

in
would -also be covered.109 In a recent case, Gorback vlvTing,]O]

indicates that a patient has the right to choose procedures-where more
than one is medica11y feasible In that case, an anesthet1st was he]d
liable for 1nJur1es to a pat1ent S teeth and brnge work f01T0w1ng an

attempted adm1n]strat1on of genera1 anaesthet1c The dec1s1on was

"based part1a11y in the f1nd1ng that a]though there was no ev1dence that

med1ca] cons1derat1ons requ1red a genera] the pat1ent was not g1ven

e
Ty

gthe option of choos1ng a 1oca1 anaesthetic.

o

:-Most_problems in this area have arisen in cases where the commun-
ication betWeen doctor and patient prior to treatmeht has_been )
1nadequate or amb1guous, resu1t1ng in the doctor s be]1ev1ng that con-

sent has been obta1ned for something when in fact it has not.

oo . - - '

ke

100. Male v. Hopmans supra n. 92 Johnston v. Hel]es]ey Hosp1ta1 supra
n. 57. Caron v. Gagnon, (1930) 68 Que. S.C. 155; LaFrenier v-
prwtal ﬁaisonneuve 63] Que. S.C. 467. .

101. Gorback v. Ting [1974] S W.MW.R. 606 (Man Q.B.). See also Kangas

. Parker [1976] 5 W.W.R. 25 (Sask. Q.B.), where it was held that -

a dental patient should have been given the choice of a hospital
-~9n-the_dent1st’s _office and a genera] or local an estethlc.
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The most extreme case is Schweizer v. Central Hospita],]o2 in

'which a pafient who entered hqspita] expécting an operation on his
great toe insfead‘received a spiha] fusion. whi{; the doctor had
received approval fbr both procedures from the Workman's Compehsation
Board, the consent form signed by the pétient-méde no referenée to a
spiné] fusion. The patient was -adamant thaf back sUrgery was never
discussed, and the trial judge found the doctdr's feco]}ection of the
facts wholly defective. This, combined with conflicting evidence in
- the hospital records, coﬁtributed to the finq1ng of liability against
this qoctor. | | | . <;1
Two lesser cases of extending treatment beyond that for which con-

sent was given are Parmiey V. Parm]ey]03 and Boase v. Paul.!04 1In

both cases the defendant dentisf remo@ed all the upper tegth under
general anaesthetic. In the former case consent was given oh1y~fdr'the :
removal of two‘teeth,vand‘in,the latter case, for one tooth. The |
dentist in Parmley was held liable but 1iability was escaped in Boase,
only because thé limitation period had expired.-. _ o

If the communication of consent is faulty because the patient'hig_\
_ g{ven unc]éar instructions; the medical practitioner might not belheldj
liable. Two such cases, again involving dEntists,'arenykiforuk V.

Lockwood,]-05 where the patient wanted two upper molars extracted but

102. Supra n. 13.
103.:Supra n. 33. .
104, Supra n. 31,

105. Nykiforuk v. Lockwood supra n. 82.

m
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. appeared to the dentist to have indicated fhe two lower ones, and

Guimond v. Labergel06 yhere the patient replied "Oui" to the

dentist's query "Toﬁte# des deqts, Madame Guimond?" -even though she

!

meant only the uppér‘ﬂeeth._ The actions were dismissed in both cases,

it being held that thé patient consented to the treatment given.

(’1,‘ B

The above examples all emphasize the poinththat ‘the best protection
of both the doctor's and the patient's interests is the obtaining of an
unequivocal consent from the pafient for the treatment to be adminis-

2

tered.

o

(i1) Consent to the person administering treatment

-
P I Pt
AN

Consent is bﬁysona1 and ﬁorma]]y authorizes a specific person to
carry out the specific treatment. ‘Where the doctor or hospital emplo-
,yéé'to’whom the congent is given proceeds directly with the procedure
or treatment on the conscious patient, it is'not difficult to find an
implied consent to the individual. It is more difficu]t_where the
patient Has been anaesthetized. The consent forms used By many hospi-
‘ta]s'anticipate'this situation and provide for it; for example, one -

modern form.recommended for use in Cahada states:]07

I, (Name of Patient) of (Lity, town) hereby consent to submit to
~ the following procedure, eperation or treatment,to be performed
ol s

© 106. (1956) 4 D.L.R. (2d) 559 (Ont. C.A.). . o T

_307;\Rozovskyn supra n. 12 at 44. Note that this form is signed by
. both the patient and the doctor. For other variations see-
Meredith, supra n. 42 at 149; Medical Defence Union, supra n. 14
at 15. - a



2 | . '
by such members of the (Name of Hospital) medical staff or employee

as required and with the assistance of such employees of the (Name
of Hospital) as required for the procedure, operation or treat-
ment. [emphasis supplied]

It.is certainly in the doctor's and hospital's best interest to
provide for a consent to the group, i;g. mediqa] staff or emp]oyges.
This is particu]ér]y_true in teaching hospité]s where house staff may
be berforming certain procedures. On the other hand a patiéﬁt yho
‘chosevand entrusted-his life to a particular doctor ought to have the
right to have that doctor treat him. The obvious answer might seem to

present the group consent form to the patient and if Ke refuses to sign

it, then to use ;be named doctor form instead, but this presupposes an .

“informed and sfrong-wi]]ed patient. A better suggestion would be to
use the group,consent‘to cover admission, processing'and day to day
care, and use the named doctor form for any sdrgery or high-risk
tests. Thé.patient is assumed to’knowqihat the doctor engaged to do
the sgrgeryxwill not also be administering the anaesthetic; in fact
~ there js sqpport]o8 for the.prdposition that the doctor has fmp]ied

authority to engage andther to administer the anaesthetic.

5. Experiments

Any tréatment outside of the usual or common practice requires a

‘broader disclosure of the risks by the doctor than is usually re-
\ . " N

108. Vilteneuve v. Sisters of St. Joseph [1971] 2 0.R. 593 (Ont. H.C.); |

Burk v. 5., B., and K. (T1957) & W.W.R. 520 (B.C.S.C.).
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quired. The extent to which the disclosure musf‘excged the normal

requirements depends upon the'potential effect of the éXperiment upon
the patient. The label "experimentation" covers a great range of

¥ .
scientific activity. Advancing a s1im hope of remission to a patient

suffering from a terminal disease by testing a new drug]09 is quife -

different from administering a new anaesthetic to a pa1d~subjéct who
will obtain no benéfit apart from the finantié] one.”O o
Wher§~treatment is experimental or investigative but of possible
_ . g ,
benefit to the patii7t'he is entitled to “"complete disclosure” of the
. risks and a higher standard of care 1s\expected of the ddctor.]]j
Tﬁere are so few'médern Canadian éases'on point, that the exceptions,

] ]2 It

if any, to this geheral‘statement are a matter of speculation.
“would seem reasonable that the doctor be allowed to withhold informa-

tion about a risk from a‘patient who would benefit greatly from the'new~‘-
treatment but whose recovery might be adverée]y affected if he knéy the'l
rf;k. Hence the term 9c0mp1eté disclosure”, which would allow room for
exceptions, is used rather than "fu]]"'disc]osuré;

However, where the experimentation-is qf the research type and of

little or no benefit to the subject the full disclosure standard is

109. Bowker, supra'n. 52.

110. Halushka v. University of Sask. supra n. 98.

111, Cryderman v. Ringrose [1977] 3 W.W.R. 109; -affirmed [1978] 3 W.W.R
- 481 (Alta. C.A.). Bowker, supra n. 52; Baills v. Boulanger (1924)
4 D.L.R. 1083 (Alta. C.A.), where it was held that a physician was
entitled to use an ultraviolet lamp which was still experimental

at that time. o _

112,v§gg Rozovsky, Informed Consent~and Investigationa] Drugs (1977) 3
- Leg. Med. Q. 162, . ' » SRR ‘
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required. A clear statement of the law is found in He]ushka v..Unijver-

sity of Saskatchewan”3 where the subject, a'student ‘was pafd fifty

dollars to part1c1pate in the test of a new anaesthetic. He was told
that the test was safe "and there was noth1ng to worry about" but was
not to]d that the experiment invo]ved a new drug, that there were
risks, and that a catheter would be advanced towards his heart; He
signed a consent form which. purported to re]eese the~doctors from

liability for accidents. During the test he suffered a cardiac arrest,

t

- and later sueoeeded in an action agdinst the .doctors. 'Ho1ding the
consent to be ineffective, the court awarded damages~of'$22,500 and

.'S,aid:”4

There can be no exceptions to the ordinary requirements of disclo-
sure in the case of research as there may well be in ordinary
medical practice. The researcher does not have to balance the
probable effect of lack of treatment against the risk involved in
the treatment itself. The example of risks being properly hidden
from a patient when it is important that he should not worry can
‘have no application in the field of research. The subject of medi-
cal experimentation is entitled to a full and frank disclosure of
-alT _the facts, probabilities and opinions which a reasonable
man119 might be expected to consider be1ng g1v1ng his consent.
[emphasis supp11ed]

v

TheAlegal, ethical and scientific problems surrounding non-
‘thefapeutic human experimentation, particularly where minors,.menta}

incompetents or prisoners are concerned, are far too complex to be

- 1M3. Sugra n. 98 Note that th1s case was brought in tort as a battery
case but could also have been brought in contract.

114, Id at 616-617.

115 The use of a subjective test of the patient here, as in general
~medical treatment, would better protect the patient.

’
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adequaﬁe]y dealt with in this thesis, but some of fhe difficult queé-
Fions and attempted answers té them have been raised by Canadian |
*authorities.116 N : | - 3

; The increasing frequency of human tissue transp]an%s,;1ike all
aLvahces in mediciﬁe, has createé'new challenges for the law, particu-
larly ﬁn the area of consent. Most provinces haveiresponded'with
legislation) 1 which provides for inter vivos gifts (i.e%, gifts made
while the donor is 1iving) of organs; and a]iows é\direction by an
individual, or certa1n next-of-kin that after death his body or certain
of his organs are to be made available for transp]antat1on purposes.

. Aga1n, many hard issues beyond the scope of this thesis are being
fought in this field, especially where mino;s and mental incompeténts

atre_invo]ved.”8

~
2

116. Bowker, supra n. 52 - Bowker, supra n. 80; waddams, Medical Exper1-
ments on Human SubJects (1967 U.T.F. L. Rev. 25; Dickens,

* Tnformation for Consent in Human Exper1mentat1on (1974) 24

- U.T.L.J. 38T; Dickens, The Use of Ch¥ldren in Medical Experimenta-
“tion (1973) 43 Med. Leg‘ J. 166; Sharpe, The Minor Transplant
Donor (1975) 7 Ottawa L. Rev. 85 '

<
117. As amended: Human Tissue Gift Act, 1973 (Alta.), c. 71; Human:

. Tissue Gift Act, 1972 (B.C.), c. 27; Human Tissue Act, R.S5:M.
1970, c. H180; Human Tissue Act, R. S N.B. 1973, c. H-12; Human N
T1ssue Act, 1971 (Nf1d.), No. 66 Human Tissue Gift Act, 1973
(N.S.), c. 9; Human Tissue Gift Act, 1971 (Ont.), c. 83; Human ‘
Tissue Gift .Act, R.S.P.E.I. 1974, c. H-14; Human Tissue Gift Act,
1974 (Sask.), c. 47; Civil Code (Que. ), arts. 20-23.

118. See the famous American decisions of Strunk v. Strunk (1969) 445
T.W. 2d 145 (Ky. C.A.), where authorily for a transplant from a 27
year old mental incompetent to a 28 year old brother was granted,
and Hart v. Brown (1972) 289 A. 2d 386 (Conn. S.C.) where approval
was given to a transplant between eight year old twins. See also
Sharpe, supra n. 116; Castel, Some Lega] Aspects of Human Organ

. Transplant (1968) 46 Can. Bar Rev. 34 See also special provi-

' Sjons relating to minors and mental incompetents in some of the
legislation listed id.
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A doctor involved in experimentation:or transp]antation'ought to
seek a legal opinion founded on the particular fact situation, with

reference to relevant statutory material.

6. Remedies

- A survey of the case law indicates that where a consent is defi-
cient ae actibn‘mayfbe brought against the doctor in either battery or 3
negligence. wh11e some courts have made strong statements empha51z1ng
the need to differentiate between the two actwons, others have -
apparent]y ignored the difference. Recent cases show the importance of
';thistdiStinction The important practica] coneequences of the choice
in the areas of onus of proof expert evidence, proof of damage, causa-
t1on, limitation per1ods, and insurance coverage have a]ready been” i

discussed. 119 , o i - . ./

{a) Negligence

Kenny v. Lockwood,]ZO'MéTe v.fHopmans,]Z] and Gorback v.
Ting]22 are all caees in which an action for failure to adequately

inform a patient before obtaining his consent was framed in negli-

119. Supra Chapter 3.
120. Supra n. 5.

121. m n. 92;
122. Supra n. 101.



gence. On]y'in4Gorback v. Ting was liability found on this ground.

However, the important point is that no mention of battery was made in

any of these cases.

(b) Battery

A greater numper of»cases,have proceeded on the more traditional
: basis of trespass to the person,123 and a number of them have care-
fully distinguished this from the negligence action. In Marshall v.

Curry, the trial judge said of the two ac_tions:]z4

The action is not one of negligence or malpractice, but one of
assault and battery. The operation, if unlawful, was technically a
surgical battery for which the defendant is liable. "The distinc-
tion ordinarily between an unauthorized operation amounting to
assault and battery on the one hand, and negligence such as would
constitute malpractice, on the other, is that the former is inten-
tional, while the latter is unintentional:" Hershey v. Peake

(1924), 115 Kan. 562. R

An even more decisive staement was made by Addy J. in Johnston v.

Wellesley Hospital: 125

LN

"123. Murray v. MéMurchy supra n. 32; Mulloy v. Hop Sang supra n. 38;

Turner v. Toronto. Gen. Hospital Trustees [ .W.N. 629 (H.C.);
Schweizer V. Central Hospital supra n. 13; Koehler v. Cook-supra
n.90. ‘ ‘ ‘

B

EY

124. SuEré n. 17 at 276,
125. Supra n. 57 at 144.-
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\A

“

The question of consent, of course, is very relevant to the case
because, if there was no legal consent, the treatment administered
"by the doctor would constitute an actionable assault, the question
of negligence would not enter into consideration.... [emphasis
supplied] ,

Similarly, in Halushka v. University of Saskatchewan126 the court

distinguished between the two- actions by stating that the‘failure to

~give a’full exp]anétion relates to battery, not negligence.

In a dramatic decision in 1976, Ke]]y v. Hazlett, 127 Morden J.
. créated a dichotomy between the battery and qegiigence actions.A He
said that if there is no informed consent to the bagic.nature‘éndvéhar;
actef of the'medical'treatment the proper acfion is\?attery, but 5f
there is no informed consent to thé collateral risks‘;he proper action
_is negligence. In the case before him the .doctor had failed to inform
~ the patient of.the fisk of stiffness after an osteotomy. ‘This.risk the
judge:found to be a‘co11atera1’6né, anq he1d the doctor liable jh
,negligence.‘ The author haé_cdmhented on the practical and thebrética]
difficulties of thé distinction e]sewhere, as have others.128 At <.

best it would seem %o further burden the medical profession by requring

the classification of risks as "basic" or "collateral" to treatment.

In a case decided very short]y_aftéfward, Reibl v. Hughes29 the risk.

A

-126. Supra n. 98.
127. Supra n. 44.

128. See Picard,'éugra n. 24;1see also Klar, Annotations to kellx v,
Hazlett supra n. 44 and to Lepp v. Hopp supra n. 43. o

129.>(1977)_78 D.L.R._(3d) 35 (Ont. H.C.)}' On appeal a new trial was
ordered. (1977) 6 C.C.L.T. 227 (Ont. C.A.). - o

3
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of~a stroke from an internal carotoid endrarterectomy was characteriz-
ed as bofh basic and collateral. Thus there was liability in battery,
but Haines J. found negligence too in the failure to make clear the
pyfpose of the'operqtion, and in the failure tQ explain the risk of
stroke.

.Kg]]y v. Hazlett was referred to by Brennan J. at trial in Legglv.

Hopp, 130 and he discussed liability solely- in terms of battery.
However fhe majority of the Alberta Court of Appea].found liability in
both Eattery and negligence and thebdissenting justice treated the case‘
as a negligence action.

- By contfast, in -a case!3! p]eaded 1n negligence the 0ntar1o Court'

of Appea] neverthe]ess cited Kelly v. Haz]ett and dealt with the ques-

tion of whether the risks taken were basic to the nature and character

of the surgery. However, the dichotomy raised in Ke]Ty v. Hazlett was

not utilized, nor did fhe court remark upon it. 132 It remains to be

seen whether the distinction set out in Kelly v. Hazlett will continue

to_be'ignored or become a new pattern for the actibn where the patient

.

. 130. (1977) 2 C.C.L.T. 1983; reversed (1979) 8 C.C.L.T. 260_(A]ta.
. C.A.). . . '

'13? Chipp$<v Peters (1976) Brooke J., unrepOrted (Ont C.A.).

132. See also McLean v. Weir supra n. 9 which was decided one . year
after Kelly v. Hazlett supra n. 44 but neither cited it nor dis-
tinguisped‘betWeen(pattery and neg]igence.

“
Al




has not giVen adeqnete consent to treatment. 133

Communication between doctor and patient is at the center of the
consent issue, and indeed, is part of the therapy of medicine.]34'
While full disclosure is neither necessary nor.desirap1e, full
bilateral communication between doctor and patient is: the failure of
breakdown of communication between doctor and patient lies at the

bottom of most law suits against doctors. 133

/

..

133, For a comment see Stevenson J.. in Cryderman v. Ringrose supra n.

111 at 119-120. 1In the U.S. there has been a move away from
- battery to negligence as the proper basis. See Plante, supra n.

83, McCoid, A Reappraisal of Liability for Unauthorized Medical
Treatment (1950) 41 Minn. L. Rev. 381. Note also that a crimindl
prosecution may be justified: see R. v. Maurantonio (1967) 65
D.L.R. (2d) 674 (Ont. C.A.) where a conviction for indecent
assault was upheld when a man posing as a doctor examined six
women; see also Bolduc v. R. (1967) 63 D.L.R. (2d) 82 (S.C.C.),
where a doctor examined a woman with a friend present who posed as
a doctor. The two were acquitted because the doctor's exam1nat1on
was proper and the friend's presence was not an assault.

134, McLean V. we1r supra n. at 108.

135. This fact is repeated in the. annua] reports of both the Canad1an

Medical Protective Association and the Medical Defence Union. See

a]so.McLean v. Weir id.

I
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CHAPTER V

th]

NEGLIGENCE

1, Introduction o v /

» The law of neg]igence is emphasized in ths thesis because it governs
the majority of actions brought. against hospitals and doctors and other
hea]th care professionals. Wh11e the genera] pr1nc1p1es are eas11y
stated, an understanding of their application is mdre difficult to'
acquife.\ This is especia]iy éo'in the typical medica] neg]igencé case
'.vprofess1ona1 judgment and techn1ca] sk111s, and a body of comp]ex scien-

tific know]edge' Each case requ1res a decision on its unique facts and,
therefore c]ose attention to precedents and adherence to the doctr1ne of

stare decisis is often of less value to a judge than it is in some other

kinds of cases. ! However, as certain a statement of the law as is

possible will be of value both to lawyers who‘redujre a basis on which".

to advise clients and prepare'cases, and to doctors and hospitals who

L~

need to understand the legal Standafds against which their conduct’ is to 

be measured."This chapter and the two following atfempt to satisfy this
. s o : . i
need.

1. See Crits v. Sylvester (1956) 1 D.L.R. (2d) 502 at 508; affirmed
TTosT S c R BT o e
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2. Basics of Negligence

To be successful a negligence action must meet four requirements:2’

(a). the defendant must owe the‘p]aintitf a duty of care |

(b)-tthe detendant must breach the standard ;f care established by
 law | ) | v :

(c)a‘the p]aintitf'nust suffer an injury or loss

(d) the defendant's conduct mustbhave been the actual and 1ega1

:_cause of the plaintiff's injury

If the case fa1ls to meet any of these requ1rements, ‘then-the action

o _will be d15m1ssed"therefore each of the above will now be cons1dered in

~more deta11

(a) Duty | f’,

~ A pre-condition to any discussion of'standardrof care, or any of the

other elements$ of the.negligencetaction, is . the findingvtnat the defen-
‘dant owed a duty of care to the plaintiff. It if cannot be shown that

- there was a duty upon this partlcular defendant to exerc1se care with -

: nespect to th1s part1cu]ar p1a1nt1ff thére can be - no f1nd1ng,of 11ab1-ﬂ

.): -

11ty, regardless of how "neg11gent“ the defendant S conduct may

appear,3

2. See sugr Chapter 3.

" 3. For a detailed d1scuss1on of the use and abuse of the duty concept
~in negligence law see Smith, The Mystery of Duty -in Studies in
‘Canadian Tort Law T(2d ed. KYar 1977) | 5 |
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The duty of a doctor to exerc1se care with respect to a particular
pat1ent springs - 1nto be1ng upon the format1on of the doctor-patient

_ re]ationsh,jp4 and therefore the issue in medical neg11gence cases

tends to bépéoncerned less with the existence of the duty than with itst

'scope. . The scope of a duty is closely related to the standard of care,

and Part 3 of this ehapt‘r ana]yzesAthe,standard of.care'involved in the

{- :
exercise of the doctor's most important duties. : h

4
The duty p1aced'on the doctor is to exercise Care in. all that. he
"dbes to dnd for the pat1ent wh1ch 1nc1udes attendance, d1agnos1s |
referral, treatment and 1nstruct1on 5 The nature of each of these -
facets of duty, together w1th its attendant_standard of care are also
d1scussed in detail in Part 3. : ‘ -

In many cases, for example where a pat1ent is hosp1ta11zed the
ddctor‘is not the only professional who owes a duty. to the patient, and
in certain circumstances the doctor can, as the cOurtsesay,g"re]y"ﬁ“on
the duty owed by the other profess1ona1 That is, the doctor’s-duty is
suspended w1th respect to ‘matters fa111ng w1th1n the scope_ of the other
professional's duty to the patient. Thus it has been held that in the *

[

operating room a surgeon can rely on the anaesthetist to perform'his

4, See- supr Chapter 2. e
, 4

5. In the U.S. the duty has been extended to include a duty to warn
§ third parties of a serious danger from a patient under treatment:
Tarasoff v. %ggents of University of California (1976) 131 Cal.
ptr. 2d 553 (Cal. S.C.). For a comment see Stone, The
Tarasoff Dec1s1ons Suing Psychotherapists to Safeguard Soc1ety
(1976) 90 Harv L Rev. 358. -

6.. For a discussion of when he w1]] be 1iable for the acts of others
. see. Chapter 9 .
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tasks proper1y,7 the resident to close thewincisf0n8 andvthe nurse

to count the sponges .9 .(The'doctor in charge at the time of closing
h,has a duty.to perform a final search tor sponges, buf the extent of the
search required varies With the nature of the operation.)10 HospitaT
personnel may be relied upon to propeh1y.secure the pattent for sur-
geryH and in the recevery room,the nurses' duty to the patieht is
paramount.]2 On the‘ward, the work of the nurses, doctors and others

is estab]ished‘by hospitai rules and practice and %egerally the doctor
'..7 ‘ ' . ‘- o

is entitled to assume competence on the part of the§eﬂ3ther participants

4

in the‘pafient's care. This is so even where dangergus drugs ere ihvol-

ved. Where a patient died from an injection of adrenalin provided by a

nurse in response to the doctor's request for vocain, it was held that
-the doctor had no duty to check the label notw1th tand1n that his doing

so would have prevented the death.!3

However, there are limitations on the extent to wh1ch a doctor may

.rely on the duty of others. When he ne]inquishes the care of his

7. Paton v. Parker [1941-42] 65 C.L.R. 187 (Aust. H.C.)..
8. Karderas v. Clow (1973) 32 D.L.R. (3d) 303 (Ont. H.C.).

9. "Jewison v. Hassard (1916) 10 W.W.R. 1088 (Man. C.A.);
practice L1aEﬁTdty of Doctors and Hosp1ta]s 80 (1957).

10, Id.. See also Van Nyc5 v. Lewis [1924] App. D 438 (S. Africa C.A.).
11.:Knight v. Sisters of St. Ann (1967) 64 D.L.R. (2d) 657 (B.C.S.C.).

ee-also Armstrong v. Bruce (1904) 4 0.W.R. 327 (Ont. H.C.) where a
opatient was byrned with a hot water pad p]aced by a nurse during an

operatlon _
Plz Laidlaw v. Lions Gate Hospital (1969) 70 W.W.R. 727 (B C.5.C.);
- olesar v. Jeffries !|§76; 59 D L R. (3d) 367 at 377 (Ont. H.C.).

} 13. Bugden v-. Rarbour View Hosp1tal [1947] 2 D.L. R 338 (N.S.S.C.). -

; Mereditﬁ,vﬂgl; -
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pat1ent to others it is incumbent upon him to take steps for the
pat1en{ S continued care. In a case where a patient was d1scharged from
hospital w1th~a\supp1y of anticoagulent dwgs]4 it-was hé]d'that the
doctor could not f;i& on_the resident to inform the pa%ient of dangerous
side efécts, and £hat the dngb#\OUth to have foreseen the action and
had a duty to adequately 1nstruct h1s patient. | .

The modern move to spec1a]1zat1on sometimes creates a problem in
this area. Whether the situation be a referral from a general practi-
tioner to a specalist oy from one specialist to another, a patient may

have a number of doctors all believing erroneously that another is

carrying out his duty to the patient. Each doctor then assumes that the

. other has discharged a duty such as exp1aining the risks of a dangerous '

’f:est,]5 or informing him of "factual data pertinent and necessary to

diagnosis" and taking apﬁroprigte ac’tion,_]6 when in fact neither has
donevso,'with disastrous consequences for the patieﬁt.]7 In this
situation too much care is preferable to too Tittle, and failing the

medical profession's deve1o§in§ a practice for the protection of the

14. Crichton v. Hastings [1972] 3 0.R. 859 (C.A.).

15. McLean v. Weir (19777 3 C.C.L.T. 87 (B.C.S.C.) and Picard,'Annota-
—ﬁon

:n16 Holmes v. Bd. of Hospital Trustees of London (1978) 5 C.C. L T. 1
(Ont. H.C.) and Picard, Annotat1on -

17. 1d., where there was a failure of both doctors tb read or consult or’

obtain a report on cervical x-rays for five days while the patient's
- condition, an infection d@é&3cribed as "retropharyngeal abscess" went
undiagnosed. As a result the patient was rendered a quadriplegic.
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pat1ent the courts will be forced to do so.18
Therefore, where parts of med1ca1 care or treatment are norma]]y the

responsibility of others, those persons are a]qne accountable to the
patient for any negligence with respect to those aspects'pf the treat-
ment. But the fundamental and residual duty to the patient lies with
the -doctor.19 Another factor which prémises to become moré critical
if consﬁmefﬁsm in health care con;inues to grow, is the duty a patient
owes to himself: to provide information, to follow instructions, and
ggnera11y to act in his an best interests.20 -

A, A doctor who refuses to treat a'patient commits .no breach of legal -
dUtyZ] (although he may be in breach of his professional ethics), but
.upon the formation of the doctor-patient relationship, his'duty°exists
Aun?i] the clear severance‘of the relationshipZ and ﬁnc]udes the duty
to take affirmative action, for example, where.it is evident that awhip
dis]ocationvhaé been reduced by the treatment giVen and resettfng is

required.23

/

18..See Anderson v. Chasney [1949] 4 D.L.R..71 (Man. . C.A.); affirmed
T.R. 223 (S.C.C.). , | -

19. See Nathan Medical Neg]]gence 36-40 (1957;?\§320ysky, Canadian Hos-
E1ta1 Law 517 (T374)> _ ~ .

20. Moore v. Large (1932),46 B.C.R. 179‘Sf\4§§\(B.C.C.A.); see also.
‘ Bergstrom v. G. [1967] C.S. 513 (Que. S.Ce. _ T

21. Nathan, supra n. 19 at 37.

22. Pellerin v. Stevenson (1945) 18 M.P.R. 345 at 357 (N.B:C.
‘‘also Hunter v. Ogden (1871) 31 U.C.R. 132 (Ont. H.C.) an
Chapter 2. - o : ) - .

' 23. Dangerfield v. David (1910) 17 W.L.R. 249 at 257 (Sask. S.C.). - \\\\\_‘



in such a way as not to cause harm to others.

(b) Standard of Care

Under our legal system every person is required to conduct himself

The standard against

0 3 - - . .‘
which individuals are measured is that of the "reasonable man"24 and

. conduct which fails to met this standard and causes injury to another

wil] render the wrongdoer liable to the person injured.

;

. Persons who hold themselves out as possessing special skills or

abilities must practise their art, profession or buSinessZ5 so as to

meet a standard of.conduct eqUiva]ent tplthat of a reasonably competént

member of their group.

doctor is "that of"a reasonable medical man GBDSigfring all the circum-

stances.

and remains largely unchanged in modern times.28‘

~Accord1ng]y, the standard of care required of a

:."26 The standard was formulated during the Roman era2’

The law's expectation of the doctor have been described in more

24,
~ Donoghue
25.

26.

27.
28.

Blyth v.

Birmingham Waterworks (1856) 11 Exch. 781 (Ct. of Exch.);

|

v. Stevenson [1932] A.C. 562 (H.L.).

Lanphier v. Phipos (1838) 8 C. & P. 475,

-

173 E.R. 581 (Nisi Pr1usl

R. v. Batemen (1925) 19 Cr. App. R. 8 (Ct of Crim. App ).

Cryderman v. Ringrose [1977] 3’ w W.R 109 at 118 per. Stevenson J;;
Alta. C.A.)~ See also McCormick v.
.C.R. 18 at 21.

\)’j
Lex Agu1]1 a 287 B C DIgest 9.2.1.

aff1rmed

G]os Torts - Doctrlne of Profess1ona1 Negligence - Standard of Pro-

[1978

Marcotte

-4

fessional Care (-1963) 41 Can. Bar Rev. 140. For example, Siater v.

Wils. 359, 95 E.R. 860; Pippin v. Sheppard (1822) 11

147 E.R. 512 (Ct. of Exch.); Lanphier v. Phipos supra.n.
Sargent (1853) 27 N.H.R -338--§

aker 1
Prwce 400,

Lei hton V.

(N H.
Pr1us)

5 Rich v,

1ergpnt (1862) 3F. &F. 34,

59 Am. Dec. 388
176 E.R.

(Nisi =
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detail a follows:29
The legal principles involved are plain enough but it is not always
easy to apply them to particular circumstances. Every medical prac-
titioner must bring to his task a reasonable degree of skill and
~knowledge and must exercise a reasonable degree of care. He is
bound to exercise that degree of care and skill which could reason-
ably be expected of a normal, prudent practitioner of the same
experience and standing, and if he holds himself out as a specia-
list, a higher degree of skill is required of him than of one who
does not profess to be so qualified by special training and ability.

Whether a defendant has met the requisite standard of care is a
question of’ fact for the tfia] judge,30 and one which lies at the

heart of every neg]igenceﬁsuit. As one Canadfan adthority has said:3]»

Py

" No court in a neg11gence suit can escape a decision about whether or
not the defendant's conduct breached the standard of caré fixed by
1aw..$ The bu]k of legal talent and judicial resources is expended
on th1§\mat;er

(1) Prdd% of the standard

/ .
et

A Judge or jury is in no position to compare the conduct of a doctor

/

/

/

29. frits v. Sylvester supra n. 1 at D.L.R. 508 per Schroeder J.A.. See’
also Cardin v. Montreal (1961) 29 D.L.R. (2d) 492 at 494 (S.C.C.T
//whereIn it is made clear that the same standard applies in Quebec.
-/ See also, Crepeau, La Responsabilité Civile du Médicin Et De
/ T'ttabissement Hospitalier 69 Wilson et La Fleur, Montreal, 1956.
/- Trepeau, La Responsabilité Médicale et Hosp1ta11ere Dans La Jur1s-

/‘- prudence Quebecoise Rétent (1960) 20 Rev. de Bar 433.

30. Czuy v. Mitchell [1976] 6 H W.R. 676 at 678 (Alta. C.A.).

: 31 Linden, CanadIan Tort Law 82 (1977) This book contawns a broad
out11ne and discussion of negligence law in Canada. . See also
Haines, The Medical Profess1on and the Adversary Process I1§73) 1
Osgoode a e Care Required of Medical
Practitioners (1959) 12 Vand L. Rev.
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to that required of the "reasonable medical man"32 without expert

evidence. The court needs such information in order to decide whether
the defendant acted accord1ng to "approved practice,"” fa11ed to meet the
andard of care, or only made an "error of Judgment "33 The experts
are usually doctors who practise the same speciality as the defendant or
who are specialized in the medical area in issue.34 |
The difficutties and peculiarities of proof in the medicd] negli-

gence action are discussed in detail in Chapter VII.
(ii) The nature and character of the standard of care

The_test of whether an indfvidua1!s conduct meeté the standard of
_the,"reesonab1e personﬁ is aﬁ objeczfie}iest;35 that is, no account is
taken of the .individual's on physieal characteristics, intelligence or
personality. In the tontext of medical neg]igence; the test of-whetherﬁ
the doctor meets the standard of "normal, prudent practitioner" is also

said to be obJect1ve, but most author1t1es36 acknowledge that a

\
\

\\ 32. Sherman The Standard of Care in Ma]pract1ce Cases (1966) 4 Osgoode
\ Hall L.J.7227. ) |

: . For a detalled d1scuss1on of these defences see 1nfra Chapter 6.
34 ‘See H1lson v. Swanson .(1956) 5 D L R. (2d) 113 at 126 (B.CsC. A )
- - wnere the evidence of a doctor who f1tted neither category was held
to‘he inadequate.

35. L1nden, supra n. 31 at 92.

36. Louisel] and Williams, Medical Malpract1ce, Matthew Beﬁder,fNewl
York, 1977 at 200-206; McC01d supra n. 31 at 614. L -

- - 3
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[N

subjective element is involved in the application of the test:37

13
¥

Thus in order to decide whether negligence is established in any
particg]ar case the act or omission or course of conduct complained
of must be judged, not by ideal standards nor in the abstract but
against the background of circumstances in which ‘the treatment in
question was given.

Thus the medica1 practitioner is measured objectively against a
reasonable medical person who possesses and exercises the skill, know-
Tedge and judgment of the normal, ﬁ}udent practitioner of his special
group. The comparison is made, however, with reference to the particu-ﬁ
lar circumstances at the material time.38 The inquiry into the \
doctor's mi]ieu will fall into three broad categories: . \

(a) the educat1on, exper1ence and other qua]1f1cat1ons of the doctor

(b) the degree of r1sk involved in the procedure or treatment

v _ '

(c) the_equ1pment, facilities and other resources availab]e to the

doctor..
N

Eech of the above will now be considered in turn.
A.. Qualifications of the doctor

General practitioner'and spetialist The standard of care expected

¢

' of a doctor is directly related to his qua]1f1cat1ons, and therefore a

‘spec1a1ﬂst‘1s expected to possess and exercise a higher degree of skill
\ . Ll . .

\ L . | S .

37. Nathan, sugfa n. 19 at 22-23. N
38. Meredith, upra n. 9 at 62. For an excellent Jud1ck§1 treatment of :

these see Lieberman J. in Tiesmaki v. Wilson [1974] 4 W.W.R. 19
aff1rm a |1975] 6 W. W.R. 639 lllfa. C.AT.

\
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in his particu]ar field than would be expected of a general practitioner

in that field.39

If [a doctor] holds h1mse1f out as a spec1a]1st a h1gher degree of
skill is required of him than of one who does not profess to be SO
qualified by special tra1n1ng'and ability. ,

RN

The point is i]]ustrated by a number of caées wh11e there was
.evidence that a specialist might in the c1rcumstances have d1agnosed gas
gangrepe, a general pract1t1oner in a small town was held not liable for
failing to do so0.40 Sfmilar]y, in a case where speoiaiﬁsts called at
trial were crLt%ca]“of a small town general practitioner's failure to
~ diagnose carbon monoxide poisoning, the court held that the general
pract1t1oner was not negl1gent in the c1rcumstances 41 In a case
,where it was shown that a ped1atr1c1an WOuld have d1agnosed ep1g]ott1tls
in a child, another small town pract1t1oner was held not negl1gent_by
failing to do so0.%? | ' |

~The difference in the standard of care requireq'of genera]vpracti- f
tioners.and specialists extends to treatment as'we]] as diagnosis of

course. In Nw]son v. Stark,43 ‘two genera] pract1t1oners in a small

Saskatchewan centre who worked for over three hours io an unsuccessfu]

attempt to locate and‘remove the pat1ent s retrocecal appendix were held

39. Crits v. Sy]vester supra n. 1; Wilson v. Sw;igon supra n. 34 at 119
per Rand J. and l2d per Abbott J.; Meredith,Supra n. 9 at 62-63.

40. Challand v. Bell (1959) 18 D.L.R. (2d) 150 at 154 (Alta. S.C.).

4. Ostash v. Sonnenberg (1968) 63 W.W.R. 257 (Alta. C.A.).

42, T1eSmak1 V. Nllson supra n. 38.

"43. (1967) 61 W.H.R, 705 (Sask. Q.8.)-

B



not liable although it was shown that a specialist would have had Tittle

difficulty.

S

v

There are areas where the standards of care for general practi-
t{oners and specialists are equivalent. One example is trea fient of

) hat

‘circu1atory complications in fracture cases; it has beégkgg_
"thefe ié a usual and normal practice in the profession, regardless of
speciality, namely to split or bi-valve the cast."44 It is probably

" no coincidence fhat this area has been the subject of many lawsuits
involving patients'who the suffefed serjous losses.?® |

vOnce the court has détermined the doctor's.speciality it can, with
the help of expert evidence, determine the approbria;e standard of.care.

Evidence of educatfon (degrees, certificates and memberships, publi-

cations and privileges) and training (internship, residency, research

and special study) provides forma] and relatively objective criterig for '

_establishing ecialization status.40

In genera1,'the greaterlth
education and trajining, the higher the standard expected. Eyidence gf
extensive experine'e in a speciality will certainl ise the stan-

dqrd47 and méy even Some of the formal criteria

44. Ares v. Venner [1970] S.C.R. 608 at 614-15 per Hall J. quoting the
: trial” judge, approved in Vail v. MacDonaild 976) 66 D.L.R. (3d) 530
at 534 (S.c.C.). » ~

45, As well as those discussed see Badger v. Surkan [1973] 1 W.W.R. 302
(Sask. C.A.); Van Mere v. Farwell 5!886) 12 0.R. 285 (Ont. C.A.);
. Challand v. BeTT supra n. 30 at I150; Vail v. MacDonald id.

46. Macbonald v. York County Hos ital'(1973) 41 D.L.R. (3d) 321.at 331
{Ont. C.A.) per Brooke 5.K.; affirmed sub nom. Vail v. MacDonald
~ supra n. 44; Eady v. Tenderenda [19757 2 S.C.R. 599. ’

47. Johnston v. Wellesley Hospital (1970) 17 D.L.R. (3d) 139 at 141
" TOnt.). | |

!
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just mentioned.48 But while the acquisition of experience by the

doctor may raise the standerd expected of him, a lack of experience will
not lower it. A doctor may hold himself out as a specialist either by :
formal certification or‘by the more subtie'means’of gradually restrict-
ing his practice to a particular type of medical problem, patient or
‘treatment 49 and once he does so he w111 be expected to practise his
profe551on at the standard of care requ1red of the speCialist " As one
authority on tort law has exp]ained the problem is one of ba]anCing the .

protection of society against the encodragement of beginners:5O
[

<
*

The skill demanded from beginners presents an increasingly difficult
problem in modern society. While it is necessary to encourage. them,
it is equally evident that they causé more than their proportionate
share of accidents. : The paramount social need for compensating -
accident victims, however, clearly outweights all competing con-
siderations and the beginner is, therefore, held to the standard of
those who are reasonably skilled and profiCient in that particular
calling or activity. ‘Lempha51s suppiied]

Thus a doctor described as a "relatively novice surgeon" who had
‘neyer before .performed the particular operation was nonetheless held

liable when he cut a nervedl as was an anaesthetist performing a

48. In Fluevog v. Pottinger (1977) unreported (B.C.S.C.) one of ‘the
" jssues was whether the defendant dentist was to be judged as a .
~specialist in prosthodontics. On the basis of his experience he was.
held to have to meet that standard, albeit -that he had no formal
certification as a specialist: :

9. 1d.

50. Fleming, The Law of Torts 110 (5th ed. 1977). This passage in other
editions was quoted with approval in Challand v. Bell supra n. 40 at

152 and 1? McKeachie v. Alvarez (1970717 D.L.R. (3d) 87 at 100.
(B.C.S.C »

51;-McKeachie*V. Alvarez id.
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trans;tracheai ventilation for the first time.52

It ought to be noted that one of the classical statements of the
: standard of care does state that a doctor is to meet the standards of
the “normal, prudent practitioners of the same experience and stand-
ing".53 However, there is no authority for the use of this comment to
support a ]ower standard for ‘the inexperienced.®d

There is 'some suggestion that a higher standard might be expected
from a doctor or dentist who holds a university teaching appOintment55
or from one who holds an administrative post such as a medicai superin-
tendent.%® 1t would seem unreasonab]e to take this suggestion beyond
its relevance to tasks within the normal competence of these pOSitions
For examp]e, to- ho]d a general practitioner who 1is a medical superinten-
| dent of a hospital to higher standard by virtue only of his: position
does not seem reasonable.5’

The‘recognition_of such informal criteria as experience, association
with specialists, andvhospitai:appointments to raise the standard, as

we]] as the overlap of certain specialties has led to some difficulties

52. Holmes v. Bd. of Hospital Trustees of London supra n. 16. Note that
- there is no requirement that the patient be informed that the doctor
is performing a procedure for the first time, Lepp v. Hobp (1979) 8
C. C.L.T. 260 (A1ta. C.A.).

53. Crits v. Sylvester supra n. 1.,

54. Dale v. Munthaii (1977) 16 0.R. (2d) 532 (Ont. H.C.).

55. Kangas v. Parker [1976] 5 W.W.R. 25 at 47 (Sask Q B. )

: 4:56. Jarvis v Internat. Nickel Co [1929] 2 D. L R. 842 at 847 (Ont.

S.C.I. ‘
57. Id.

—
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',problem

_in the courts. Vail v. McDonald58 is an illustrative case. The

doctor had formal qualifications as a general surgeon, a fellowship, and

fifteen‘years experience in general surgery.. His practice was approxi-

mately sixty percent with traumatic injuries including “orthopedic

work“;’ He hadvhospita1 privileges in "emergeney vascular prdb]ems“. At

- issue was his treatment of a fractured ankle by performing. a closed

reduction which resulted in impaired'circulation and the patient's loss

of his foot. The trial judge held®d that there had been no evidence

thét the defendant was qualified‘"to a higher degree than a general

préktitioner»on the staff of a general hospital in the city" and app1ied,

the standard of the genera] pract1t1oner

In the COUFt of Appea160 one Justlce thought the relevant standard

to be that of a general surgeon w1th "extens1ve tra1n1ng, experience and

respon51b1]1ty 1n orthopedic surgery" wh11e the two others held the

standard to be "greater than that of a general practitioner but less

Q.

than a cardiovascular specialist." The Supreme Court of Canada held

_that the standand of care;vwhether that of a general practitioner,

general practitioner with cardiovascular expertise, or general surgeon

- with orthopedﬁc expertise, would be the same in regard-to'a circulatory

t

In any event each of the Jjudges 1nvo]ved, after app]y1ng the stan-

dard he thought appropr1ate, found that the defendant failed to meet it.

1

58. Vail v. MacDonald supra f. 44, See also Sherman supra n. 32 at 230.

59. MacDonald v. York*County Hospitai'supna n. 46 at 332-2.

“60. 1d. at 321.

136
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In another caseb! a doctor who it seemed had.no special education, - o )
training or experience in surgery but ‘who had .joined the surgical
department of a small clinic and said he had "minor‘surgica] priVi]eges

and some-major surgical privileges but none very major"52>was held to

the standard of a surgeon.63

In Chipps v. Peters and Shepherd, a general surgeon by educatfon,

training ‘and experience removed the‘uterus of a patient and did “repair
work to tmprove heh:bladder and'to etop the protrueion of her vagina".,
D1ff1cu1t1es ensued and the patient brought act1on alleging that the
‘doctor was negligent in undertak1ng gyneco]og1ca1 surgery . Both the’
tr1a1 Judge and the Court of Appeal accepted expert evidence that
genera] surgeons have a role in perform1ng this type of surgery, and
there was. also evidence. that the defendaht ha done forty-e1ght L

) hysterectom1es and vag1na% repa1rs. The defendant waS\held to have met -

- the neqdired standard of care, which was that of a genera] surgeon.GQac\;\\v,.

House staff andretudents.‘ A member of the hospital's house staff -.
(interns and hesidents) may be found negligent if he fat%s to meet the
standard of care requ1red swhich 1s the average 1eve1 of competence of
the_group to wh1ch he pe]ongs, Hosp1tals and other 1nst1tutlons wh1ch
take on house“staffvhaveibasic educatronal'requ1rements. The period of‘

_training and experjence available ‘varies in intensity and quality both

61. McKeaChie’v.?Alvarei eupra n. 50 at 87.
62. 1d. ates. . |
63. g.,'a_mm;-_ : BRI S I oo
64;‘(]975)‘unneoorted‘(Ont. C.A.) Brooke J.A.." | B

| . N |
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_from hosp1ta1 to hospital and according to the mot1vat1on of the indivi-

1 °

dual student and therefore the courts consider the educat1on, stage of
tra1n1ng and experience of these defendants .65 The courts'.con51dera-

‘tion of. these factors may. resu]t in the raising of the standard of care,

>

but 1nadequac1es in these factors Will not 'shield house staff from the
necess1ty of meetwng the bas1c standard of the average level of compet-

ence. C ‘ , s

The pub]icvinterést»in the proper training. of future doctors must be
_baldnced by the protection of the hospital patient who may not always be

sure of the status of the "doctor" who is treating him, and house staff ‘

. .
have been successfully sued on a number of occasions. In an early-

P

case®® an intern performi?g a tonsillectomy accidently removed the

“‘uvula..‘whi]e both the tr+al judge and the appea] court were prepared,to '

~

hold that;this surgery-djd‘no' meet the appropriate'standard,‘the
medical evidence, was that there was nQJinjury suffered by a‘child de-
pr1ved "of this. part of her body, thus the requ1rement of 1nJury was not

o

" satisfied and “no- Tiability. followed. In another Taseb? an intern

perform1ng anntntravenous injection severed the tubing.which7then ’ N

remained in the patient'S'veih His failure td’correctly pos1t1on the

pat1ent s arm, and to follow the wrltten 1nstruct1ons accompany1n§ the
R i v

~

- 65. Murphy. v. St Cather1nes Gen Hosg;tal (1964) 41.D.L.R. (2d) 697 at’

6. ‘McNamara v. Sm1th [1934] 2D, L R 417 (Ont. C A. )

:,= 67. Murgh{ v. St Catherines Gen, Hospital supra, n. 65 at 697 Note

e hospital was also held Tiable for failing to supervise or .

~instruct ‘him. In additiong the hospltal was liable for the neg]1-
gence of the intern. See Chapter 10

138
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Intracath device was found‘tb be neg]igente. A senior resident in
anaesthe$101ogy assistfng an anaesthetist was held not tq have net the
high'standard of care expected of a well-qualified resident who had
assisted in twelve to fifteen "heart—lung pump operations". The hospi-
tal was held jﬁab]e for his negligenceb® as was another hospital when

3, .resident c]osing an incision did not explain how a sponge came to be
left behind. 69 | |

Fraser v. Vancouver General Hosp1ta]70 is the leading decision on

the standard of care expectqd of house staff. Following. an accident the
patient was'examined in the emergéncy ward by two interns who took
X-rays and interbreted %hem. They decided that there was nothing
abnormé] and so advised a genera]vpnqctjtioner by te]ephnne, a]thoqgn
the patient continued to complain of a stiff neck. ‘Thekpatient was dis-
charged and etentua]fy'died.with what wes fater diagnosed as a
7dis]ocated fracture of the neck A1l three courtsbheld that the interns
had fa11ed to meet the requ1s1te standard of care by read1ng the X= rays
1ncorrect1y and by not ca1T1ng the rad1o]og1st who was ava11ab1e. The
case po1nted out some expectat1ons un1que to the standard of care as 1t‘
‘anplies tdAhouse Statf,v‘Rend J.,nf the Supreme Court Qf Canada said
A R

'that the intern:7]

! . - o

2
68. A s]e V. Toronto Gen Hospital (1969) 7 D.L.R. (3d). 193 (Ont.
" C.AL); [1972]T S.C.R. 435 upEolding the Court of Appeal as to the -
' res1dent on]y s1nce the anaesthetist did not appeal. 2

69. Karderas v.-C]on supra n. 8

'70. [1952] 2 S.C.R. 36.

71.71d. at 46.
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. . S
..must use the undertaken degree of skill, and that cannot be less

than the ordinary skill of a junior doctor in appreciation of the

indications and symptoms of injury before him, as well as an appre-

ciation of his own ]1m1tat1ons and of the necessity for caution in

anything he does.

Interns and residents  are normally employees of the hospital and
therefore it is the institution which must pay any judgment arising out
of the negligence' of the house staff.’2

No cases against the medical. undergraduate student involved in

c]1n1ca1 medical schoo] programs have been reported.’3 These "o

so-called "student-interns" are now found 7in many Canadian hospitals and
it is 11ke1y that a standard of care ana]ogous to that for.doctors and
house staff w111 be- deve]oped for th1s group.

It is c]ear that the courts expect students of the profession at all
stages to"exercjse'caution against their own inexperience.

: Ndn-doctons. The Tayman who undertakes a task requiring.the profes-
sional services of a-docfor will be expected td'meet the standard of,
care appropr1ate to a doctor.’4 So where a ch1ropractor represented
-that he possessed special sk111 and know]edge w1th\regard to human ail-
ments genera]]y it-was held that he had- to meet the standard of a

general practitioner. He did not, because he made no diagnosis'and his

treatment injured the patient, and he was held 1iab1e.75 LAz
7 -
~.72. 1d. at 36; Karderas v. Clow supra n. 8. . . N\

73. No English cases have been reported. either. Speller, Law of Doctor
"~ and Patlent 82 .(1973).. ;

I~

4. Nathan supra n. 9. .See also Sherman supra n. 32 at 229.

75. Gibbons v. Harris [1924] 1 D.L.R. 923 (Alta. C.A.). A Chiropractor.

s the same as a medical doctor or osteopath for the general prin-
ciples of ]aw. Penner v. Theobald (1962) 40 W.W.R. 216 (Man. C.A.).

1
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B. Degree of risk involved

-

As the degree of risk involved in a certain treatment or procedure
: 3
1ncreases, SO rises the standard of care expected of the doctor. The

_«Rrinciple was expressed succinctly as follows:/6

The degree of care required by the law is the care commensurate with
the potent1a1 danger... :

However, the doctor must have known or ought to have known of the
risk/7 at the mater1a] tvme which is the time at. which the procedure
or treatment took place. The doctor's actions of yesterday are not
judged in ]ight‘of what no one knew until today. _An i]]ustrat%ve and

famous English case is Roe v. Minister of Health,’8 in which two men

became para]yzed after the adm1n1strat1on of sg1na1 anaesthetic. The‘
Nupercaine used was stored in glass ampules  in a phenol solution, wh1ch
percolated into the Nuperca1ne via 1nv1s1b1e cracks in the ampoules.
This r1sk of contam1nat1on was unknown in 1947, the t1me of the acci-
dent but by 1951 warnings were in a 1ead1ng textbook When .the case
was heard in 1953, it was he]d that the standard of medical. knowledge in
1947 was the test, and the anaesthetists were found to have met that ;

standard.

76. Badge v. Surkan (1970) 16 D.L.R. (39 148 at 153; affirmed [1973] 1
W.W.R. 302 (Sask. C.A.). ' ‘ v

77. Nathan, supra n. . ' o, 4
78. [1954] $70.8. 66 (esA.);'

1



However, a doctor who gg.foundbto have had knowledge of a risk and
does not meet the h1gher standard. established as a result w1lT not face
a’ sympathet1c court.

. In a case where-a'patient who was "suffering from epilepsy with
p65t-épi1eptic autométion“ and a “"tendency to irresponsible moving
“about....well known to all concerned.®/9 Jjumped from his fourth floor
window, it wa$ found that' the defendant neurologist was the one most
fully aware of the danger of the patient's injurfng himse]f; ‘The court
held that in failing to fake special precautions for the'patient's

supervision the defendant did net meet the high standard of care

expected of him.80

In terms of the standard of_care expected when there is know]edge of .

a‘risk, potential-risks can be distinguished on the bas%s of the degree
to which their présehce will raise‘the sténdard of care. ‘At one end,
representing those risks whose presence will most‘dramaticaily effect an
increase in the standard of care are procedures ofkan experimentél.
nature; at the'othér end are risks associated with'mqre common proce-
dures, which_generally havg ]éSS effect oh~the standard of care,

' The highest standard of care. is expected of the doctor using a new

or experimental procedure or treatment.81 It is no coincidence that

[ed

-
-

. 79. University Hosp:ta] Bd. v. Lep1ne [1966] s.C. R 561 at 570 EEE
' Fa‘fh1ng J. at trial. s

80. Unlversity Hospital Bd. v. Lep1ne (1965) 53 H.N,R.'513 (Alta. ~
C.A.). 'Note that the Supreme Court of Canada reversed the finding
of joint liability of the doctor and the hospital on the basis that

the patient's action in Jjumping from the window was not foreseeable. .

81. Cryderman v. Ringfoée supra n. 26 at 109,4
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it is in these circumstances that the patient is entitled to a full
explanation of all risks.82 There arevnot enough cases of’experimen-
tal medical treatment to allow for spécificity'with respect to this high
standard)or how it may be met. However, assuming that uncértainty
begets caution, this may be a desirable State of affairs.83

_A highlstandard of care is-also expected where drugs are in dse;-
especially whgre’the potential‘injury is sub%tantial.84 In a case j
where massive doses of neomycin were administered and. the defendant. .
surgeon failed to follow the ﬁandfacturer's'recommended testsvfor hear-
‘ing loss, the surgeon was held to be neéligent in causing the patient's;
permanent deafness. 85 a dermatolog1st was s1m1]ar1y held 11ab1e for
failing to monitor a- pat1ent s use of a drug known as ch]oroqu1ne
4(Ara1en), and for failing to detect changes in her cond1t1on until

permanent injury had occurred.86

' 82. Halushka v.'UniVersity of Sask. (1965)v53 D.L.R. (2d) 436 (SaSk;
© 4 C.AL). See supra Chapter 4. : ,

83. Cryderman V. R1ngrose supra n. 26 at 117; Crossman v. Stewart (1977)
- 5 C.C.L.T. 45 (B.C.S.C.). - '

84. Crichton v. Hastings supra n. 14. For a discussion on tort liabi-
" 1lity for drugs see Linden, Tgrt: L1ab111ty for Defective Drugs (1977)

1 Leg. Med. Q. T63; Lencznerr Who is liable? The Investigator? The
Medical Doctor? The Health Profecfion Branch? (19777) 1 Eeg. Med.

0. 1%, . | .

' 85. Male v. . Hopmans (1955) 54 D.L.R. (2d) 592; varied 64 D.L.R. (2d) 105
(Ont. C.A.). e | . L

86. Crossman v. Stewart supra n. 83. Note that the patient was held to
be two-thirds at fault for obtaining the drug without a prescription
for part of the time. See 1nfra Chapter 6.
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Surgery and anaesthesiology may give rise to identifiable risks

which will raise the standard of care. Inca case where the(éﬁaesthetist
did not completely shut off the oxgygen f]ow; the patieni”ﬁas seriously
burned in an exp]bsion set off by a static spark.87: The court

. .88
s§1d.'. “

. - - \é I .

when, as here, the anaesthetist was handling a dangehous.sub-

stance...and he knew of the hazard...the degree of care required

from him was proportionate]y high and he was bound to take special
precautions to prevent injury to his patient. The very high degree
of care which is to be exercised by. persons who handle dangerous
substances is well established and has been authoritatively laid
down in the...cases....

In another case, the patient sufferéd serious‘and permanent injury
during open heart surgery when the anaethetist failed to see to the
proper closing of a stopcock and air passed from the manometer throuéh

: &
the transducer to the patient's venous system.89 The court found neg-
‘ligence on the basis of the doctor's knowledge of the risk, coupled with
his failure to'close the stoptotk properly or to detect hﬁs error
quickly. Both the.anaesthetist and the resident were held liable.

Many -surgical procedures carry with them potentially serious risks
which, fortunately, rarely materialize. This was illustrated in an -
action against an orthopedic surgeon90 who during a dist’operatioh

1acergted=and‘bruised“the aorta and’the vena cava causing the patient's

87. Crits v.ESylvester [1956] S.C.R. 991..

 8§. Crits v. Sylvester supra n. 1 at 511.

. ! - \» i ‘
89. Aynsley.v. Toronto Gen. Hospital supra n. 68.

90. Chubey v. Ahsan [1976] 3 W.W.R. 367 (Man. C.A.).

r
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death. All surgeons recognized the need fof’specia]'cahe in this sur-

gery because of the danger of such 1nJury While the jﬁdge at trial and
thaumaJorlty of the Court of Appea] found the doctor was not neg11gent
the Chief Justice of_the']atter court wrote a strong dissenting judg-

ment. The trial judge, Solomon J., had saidzg]

Despite the great risk of damage to the aorta artery during disc
surgery, such damage rarely happens because of the care taken by
-orthoped1c surgeons. According to statistics only -one aorta is ,

- damaged in seven thousand disc. operations and on]y 50 per cent of
such damage to ‘aorta results in death .

Y

To which the dissenting Chief Just%ce replied:92

- .
Every surgeon, and more particularly every orthopedic surgeon, is
fully aware that in this kind of operation there is a risk or damage
to the aorta. How does he avoid that risk? The answer is, by tak-
ing due care. If.in 7,000 operations of thiis kind, 6999 are
performed without damage to the aorta one may safety conclude that
the strgeons attained this happy result by the exercise of due

. care. What can successfully be done. in 6,999 cases ought to -have
been done also-in the 7,000th. That it was -not done in the 7,000th
case must be ascribed to lack of due care. "Solomon J. called it

. misadventure. I call it negligence. I would accordingly hold the
. doctor ]iab]e.va : o o
A possthe cothuaioh from this case is that the maintenance'of a
conswstentfy h1gh standard of care by a speC1a]1ty may sh1e1d a doctor
on a single occasion of sub-standard practice.
Occas1onal risks present only in a few patlents are the 1east likely

to affect the standard of care requ1red 'However, the standard of care

.w111 be ra1sed in these situations where the doctor has, or ought to

2

[1975] 1 W.W.R. 120 at 124 (Man o B.).
92 Sugr n. 90 at 3702

o
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have, knowledge of the particular risk. An example is the risk of gan-

grene in fracture case:93

When in a particular case the danger of gangrene occurrlng is .
greater than® in the case of an ordinary simply fracture, such calls
for the exerc1se of great v1g11ance

Therefore, %o summarize, the risk reasonably perceived_defines the

standard required.94 _ - ' , - | N
C. Resources o :

-~ AN the statement595 of the standard of care contemplate that the
court consider the c1rcumstances in which the allegedly neg]1gent treat-
‘ ment occurred. For the purposes of this discussion, circumstances are
. dealt with undér’two separate headings: i) facilities, and - ii) equip-"
ment. The discussidn under "faci]ities" concerns itse]f‘n}th the
physicé1'envirpnment in which.the\treatmEnt is edministered,>such.as a |
roadsjde, pr?&éte nome_or hospital. The section on.“equipment" deals
.vnot'onTy-nithnthe actual devices*and instruments available bgt.also
methods and ‘technoldgy. 'Ine]uded is an analysis of the effect of an

G

urban as opposed to a rural locality on the standard of care.

&

. 93 SuEr n. 76

94 Palsgraf V. Long Is]and Ry. Co. (1928) 248 N.Y. 339 er Cardozo J.
Although he was speaking about neg]1gence in genera] is words
~apply to med1ca1 neg]zgence. ’

95 See supra..
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- The cetegories of facilities, equfpment and locality are obviously
not mutua]]y exclusive and some of that which is appTicab]e to any one
of them hay'be applicable to the others as well.

Facilities. In Alberta, Saskatchewan and Newfoundland, a doctor or N
nurse who voluntarily and gratuitioug]y phoviaeé emergehcy treatment
‘where there are inadequate faci]itiee is protected by 1egislationvwhich‘

reads as follows:96 ‘

3. Where, in respect of a person who is i1l1, .injured or uncons-
cious as the result of an accident or other emergency, :

(a) a physician or registereﬁ/nurse voluntarily and without expect- -
ation of compensation or reward renders emergency medical Services
or first aid assistance and the services or assistance are not
rendered at a hospital or other place having adequate med1ca]
facilities and equipment, .or .

(b) a person other than a person meht1oned in clause (a) voluntar-
ily renders emergency first aid assistance and that assistance'is
rendered at the immediate scene of the accident or emergency,

the physician, registered nurse or other person is not tiable for -
~damages for injuries tosor the death of that person alleged to have
been caused by an act or omission on his part in rendering the
medical services or first aid assistance, unless it is established
that sthe .injuries or death were caused by gross negligence on his

. part. ‘

The scenario-ofvthe professiona] as a Good Samaritan rendering - -
ass1stance at the site of a motor veh1c1e acc1dent was undoubted]y in’

the mJnds of -the we]1-1ntent1oned legislators. No Canad1an cases 1nv01-

96 Emergency Medical Aid Act, R.S. A 1970' c. 122, s. 3 [am. 1975(2),
c. 26, s. 82(2)]; Emer?ency Medical Aid Act, 1971 (Nfid.), No. 15,
- s. 3; Emergency Medical Aid Act, 1976 (Sask.), c. 17, s. 3. Note
 that the nurse and lay persons are provided for in the same way. :
- For a thorough dicussion of the Good Samaritan statutes in ‘the U.S.,
see Louisell ‘and Williams, supra n. 36 at 594. _
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ving the statutes have been reportedd7 and therefore any remarks
regarding its legal effect are speculative ;o 5 degrée. '
| Whether the situation cou]d be descr{bed as an "accident or other .~
emergency" or the facilities as "inadequété"‘woﬁ]d probably be decided
'_kaccording to the judgment of a reasonable doctor in the‘same cifcum;

"stances. The statute is not intended to prevent compensation, and '

‘ therefore if the doctor were to subsequent]y receivé payment for his
services he woald not necessarily lose the protection of the legislation
_aS a result. His evidence that he was not providing care with compensa-
tion in mind would prbbably,be'sufficient.98 |

A berson ihjured in these aircumstances (or if he has died, his

estate) wha'wished to sue the doctor wouidvhaVé to prove gross negli-
gence. A satisfactoiry determination df what consfitutes grosy
neQ]igente has thus far e1udéd the courts. The ]aw_reports,contain” |
frequent judicial'attempts‘to define it in the 6thér ‘two contexts i
'whiéh it appears in Canadian Taw: gross neg]1gence must be proven to®
ho]d a host driver liable to a gratu1tous passenger, and to hold a }v
municipality liable for damage resulting from~the_accumu1ation“6f ice or

snow’on'a'sid¢Wa1kf99 The SupremevCourt of Canada has said that gross

97. For a survey of the opinion of 0ntar1o doctors, see Gray and
Sharpe, Doctors, Samaritans and the Accident Victim (1973) 11
Osgoode HalT L.J. T. The recent surveys showed that 90% of Ontario

“doctors would stop to assist whereas 50% of U.S. doctors would
not. Note that in some European countries it is a crime for any
person to fail to render a1d 1n these c1rcumstances.

98, “Louisell and H1111ams, ugr n. 36 at 594,
99. Linden, ugr an. 31 at 120.
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negligepcéja;ans‘"very gréat neg]igence,"]oo Stated another way, this
q‘means.thatxa\ggzégr will be held liable for only mérked depgrtures from
thé’standard of care which in realistic terms, has the‘effect of ]onfr-
ing the standard required in these situations.

The importancé of the statue‘0ught.not be over-emphasized. While ;t
has the potentfgi of abp]ying in a variety of situétions, fheré'are dif-
ficulties in predicting its effect and-with theiconcept of gross
nég]igence. No Canadian doctor ana very few»American doctors havevbeén
sued fn such éituatipns and therefore such legislation appears to have
been an over-reaction td a non-existent;problem]O];and~in the event
the tnaditiona]'benevolence shown by the law under the normal rules of
negligence to those who take affirmative action would more tnan

adequately shield the doctor in these sitUaiions,102- Finally, the

statutes exist in only tnree‘provinces' v . e

Med1ca1 neg11gence taw has shown itself to be sens1t1ve to the dif-’

Y

vf1cu]t1es of the doctor in 1nadequate fac1]1t1es Ear]y on a cold
December morning a general practitioner in Man?toba]03 was forced‘to'
~examine aman in a truck because the pétient,was'extremely into?icated

¥

and would not move. Because of the absence of adequate facilities he

100. Studer v. Cowper [1950] S C.R. 450.

101. Markus Good Samaritan Laws An American Lawyer's Point of View

= (1975) 10 Rev. Jur. Themis 29 at 31; Monaghan, Emergency Services
and Good Samaritans (1975) 10 Rev. Jur Them1s 4R aclsaac, Neghi-

gence ‘Actions Aga1nst Med1ca1 Doctors (1976) 24 Ch1tty s L.d. 201,

. 102, Henderson and Fisk, The Lega] Position of a Doctor in Treat1ng
Acc1dent V1ct1ms (1969) 24 Chitty's L.J. 224, :

- 103. Rod ch v. Krase [1971] 4 W.N.R. 358 (Man. Q. B ), see also Hampton
' Vo ﬁacadam ) 22 W.L.R. 31 (Sask b.C.). _ o

149



150

failed to diagnose extensive damage to the chest, ribs and lungs. The

court held that he had ‘met the apprqpriate standard of care. In another

case 104 where the facilities were more than adequate, ‘the standard was

not raised above that expected of the'reasonable general practitfoner.
The patient was a prisoner who suffered a "blow-out fracturé of the
orbit of the eye" in a recreational hbckey match. The trial judge

said:]05

)

On considered of the whole of the evidence, no inference can be made
- that' Dr. Webb did or omitted to do. anything that an ordinary reason-
ably skilled pract1t1oner would have done under the circumstances.

In fact, there is no evidence that any general practitioner,
'possess1ng the normal equipment that would be available even at
Joyceville Institution, which equipment is far superior to that
which a general practitioner would normally have, and being given
the information or complaints at the various material times that the
Plaintiff gave to Dr. Webb, wou]d have dxagnosed the -injury caused
to the Plaintiff.

Thus, the courts wi]T assess the'adequacy of fﬁe-facilities avail-
able to a doctor énd adjust the standard of care downward if they are

~ inadequate, but there is no auﬁhorityithat the-avai]abi]ity-of superior

Iz

.faci]ities has the opposite effect. A general pract1t1oner m1ght have -
pr1v11eges at a hospital equipped for sophisticated ophtha]mo]og1ca1 .

examination but it would be unjust to expect him as a conseguence to

a

Ve - .
. meet a higher standard of care when treating problems of the eye.]oﬁ

-
i

104. Bell v. R. (1973) 44 D.L.R. (34) 549 at 550 (Fed. Ct. T.D.).
105, 1d. at 553. o o

106. He m1ght however, be under a duty to refer the. pat1ent to a spe-;
' cialist who could use the better fac111t1es see infra. See also-
McCormick v. Marcotte supra n. 26. R
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x

When there is a choice of facilities the doctor's election must be
guided by the best medical interests of the patient‘ The coneequences
. of a self-serving cho1de by a dentist arese in a recent case. 107 The
pat1ent was a hea]thy twenty-eight year old who requ1red the extraction
of a number of teeth. The»dentlst had an arrangement with'an‘anaesthe-
'tist_who did out-patient anaesthesiology in a nearby office, and told
the patient to aopearvon a certain dayaat the anaesthetist's offite. No
'history was taken nor was a physica1 examination'carried out. The
patient died of asphyxia while under general anaesthesia when he inhaled
his own blood during the dental extraction. U

The evidence showed that the patient was given no ehoice Between
having the extract1on performed in the office or in a hosp1ta1 where |
proper pre11m1nary exam1nat1ons would have been requ1red and where an
emergency such as arose cou]d have been handled : Both the anaesthetlst
and the dentist were found negligent on a number of grounds, 1nc1ud1ng
the arbitrary choice by the dent1st of the most convenient fac111t1es
for himself without regard for the 1ntere§ts of the pat1ent As to the |
anaesthet1st the trial judge sa1d 108 “

-

I f1nd...that the Defendant ASQU1th s conduct had fal]enﬁfar be]ow
the high standard, of care required of an anaesthetist. - It seems.
that the quality of work had been sacrificed for the quantlty of
-patients that could be processed assemb]y-11ne style.... . It is not
required of a spec1a11st that he warrapt that his treatment will be
- suceessful. He is bound to exercise only that degree of care and
skill which could reasenably be expected of a normal prudent practi-
,tioner of the same experience and standing. ‘The...conduct in this. .
™" case varied so drastically from the methods always used and fallowed
. .by the other anaesthetists...before embarking ‘on an operat1on that
',1t const1tutes to my m1nd glar1ng neglwgence. R o :

107 Kangas V. Parker supra n. 55

]08 Id at 50
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’

On thelmore mundane'leye1‘of the facilities, the evidence also
showed that the anae§thetist had;np.telephone list of doctors who could
be caT]ed upoh to eséistvin anfemehgency, and precious éeconds‘were lost
in the attempt tq ]bcate*a telephone number.

As was stated earlier,!09 the doctor is entitled “to rely oh others
to'essist him with’ the treatment of'a patient. Whether they are col-
1eagues, nurses or other health care personnel the doctor is ent1t1ed to

assume that each is competent and will meet the standard ofncare

required in.carrying out his customdry professional duties.110

Innovations in equipment. In this section we are concerned not only?

I

<

with "too1s"]]] (imp]emehts and devices) but alsb_with “techniques”
'_(methods4and procedures)._'The issue invelved is the effeet.had on the
étandard of care when a neh tool or teehnique comes inteluse Hy;sdme;
:members of the'profession but not by all.
- In this s1tuat1on the law must ba]ance the des1rab111ty of prompt1ng;
vadvances 1n med1ca1 techno]ogy against the ‘need to caution against ’

resort1ng too rap1d1y to novel and untested treatment Thls was recog-

'n1zeq by a court years ago in these words ]]2

109. See‘infra s. I1. A._of this Chapter.
SRR &

“10. See-supra.'fo‘ g o = ;e

111, This 1nc1udes drug- therapy. See Parsons V;‘Schmok (1975) 58 D.L.R.f'

(3d) 623 (8. C S.C.).

Do

112." McQuay v. Fastwood (1886) 12 0:R. 202 at 408 (C.A.). For a case .
‘whe® a doctor was: unsuccessfu]ly sued for his fa11ure to prescr1be;
drug therapy of quest1onab]e va]ue see Parsons Ve Schmok idy

2y
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I think a reckless disregard of a new discbuery, and an adhesion to_

"_a once approved but exploded or abandoned practice resulting in
injury to a patient would give a cause of action. But, on the other

hand, no medical man can be bound to resort to any practice or
remedy that has not had the test of experience to recommend it, and
a phys1c1an or surgeon resorting to such new practice or remedy with
injurious consequences following, would be more 1iable to an action
than one who with like result followed the beaten track. Without
experiment there would be no progress in med1ca1 or any other

science.

" Thus the doctor need not empioy the very latest tools or techniques

to mee the standard of care but neither. can he ignore them once they

) have found their way into common use.”3 The cases to be discussed

show that, dur1ng'the trans1t1on period, a doctor -electing the older

method. will have his conduct carefully scrutinized by the courts.

times of the C;A.T. scan (computer augmented tomograoh) it is hard to

Tremendous advances have'occurred in medical tgchno1ogy. In these

believeothat just over one hundred years ago doctors were practising

f blood letting. 14 ~yet many 1nvent1ons now taken for granted were

1nnovat1ons a short time ago. A doctor was sued in 1932 for fa111ng to

x-ray a pat1ent s shoulder after she had suffered a fall. 115 The

court he]d that the doctor met the standard of care'by tak1ng the usual

14

would have. The Court of Appeal said: 1]5

~

tests even though they did not show the d1s1ocat1on wh1ch an x-ray

~N

113.

For a furtherqd1scuss1on of the defences ava1]able to a doctor who
,;1s fol10w1ng the common pract1ce see-infra Chapter 6.

114.TSee Kelly v. Dow (1860) 9 N.B. R. 435 (S c.) where the issue centred

1]6

- around whether the doctor had’ met his standard of care in. bleed1ng
‘the pat1ent s arm.. E i _ : _

115. Moore v. Large supra n. 20.

1d. at-182- 183. e

77
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...there is no suggestion of any unskillfulness or want of care on

“his part except that of his failure to advise an.'x-ray. .The two >
eminent specialists called for the defendant at the trial approved
the defendant's diagnosis and stated that x-ray ought not to be ,
advised in cases where the surgeon is convinced by the use of the

- usual tests that that course was unnecessary. It has not surely
come to this that if the cause of the trouble is not apparent to the
eye of the surgeon or physician he must advise an x-ray or take the
consequences to his reputation and to his pocket for not having done
so. Is the x-ray to be the only arbitrator in such a case and are
years of study and experience to be cast aside as negligible?
[emphasis supplied] :

SFifty—sik»yeans 1éter, it is hard to imagine~a,doctor failing to
take an x-ray under the same c1rcumtances and re]ywng instead solely on
study and exper1ence ]]7

» As 1nd1cated by the quote, expert evidence from other doetors as to
equipment‘in‘cdmmon use is re]ied on by the court’when determining the
standard of care. HoWever.wheré in the opinion of the court, the tools
or technique used indicate that the standard is too 19w; the court has

N\,

~ the discretidnito hold that a higher standard involving-the use of
. superior tools or technigues is required. * \
~Thisﬂsubstitution of a/iay judic$a1 6pinton for.an expert medicai )
one- is not common but may occur in s1tuat1ons ‘where the ordinary person
is competent to Judge, for examp]e, where the tak1ng of precaut1ons 1s

'the issue. Such a s1tuat1on arose 1n-Chasney V. Anderson”8 where a

A‘surgeon remov1ng a-child's adeno1ds d1d not ava11 hmse]f of e1ther of

- two techn1ques:forzassur1ng that sponges were not overlooked. The’

117, See Park1n V. Kobr1nsky (1963) 46 W.W.R. 193 (Man. C.A.); Hdpital
~ Notre Dame de T‘Es erance v. Laurent [1978] 1 S.C.R. 605~ Price v.
MiTawski L.M.Q. at 3 (Ont C A ).

118, _Su ra n. 18. Nathan, u ra n. 19 at 26 See also Ho]t v. Nesbitt
4 D L R. 478; affirmed [1953] 1 D. .R. 671 (S?C.C )

N R \ .
B o ) . . : N
- o . S

)
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evidence was that in some hospita1s these techniques were used but not
in all. The Supreme Court of Canada agreed with the Court of Appeal of

Manitoba where the Chief Justice had said: 119

The practice of medicine and surgery is a progressive sc1ence. |
Experience has shown in the past the danger of 1eav1ng foreign sub- i
stances in the cavities after an operation....It is not.sufficient
for the surgeon to say: "I never adopted the use of either of such
precautions in operations of this nature." By doing so he took an .
unnecessary risk, as both were available for his use on that occa-
sion and he assumed full responsibility for the lack of use of the
same, 'and I wou]d hold that he was negligent in doing so.

' The decision shows that the standard of care is set by the court;
expert test1mony as to what the average doctor does is re]evant but not_
conclusive. Where there are precautionary measures avai]able, albeit
not by common practice; a cOu;%imax ratse'the standard of care -
accordingly. ) |

The'situation of breCautionary measures and lay opinion.aside,(
generally the doctor is ,hot expected to use the very - latest equ1p-
‘ment 120 as shown by a dramat1c Eng]1sh case.]Z] A patient was told
he had 1noperab1e cancer, and with” the be11ef that he had not long to
>11ve he severed all ties with England and embarked for the U.S. where he
. Was d1agnpsednas havwng chron1c'cyst1t1s¢v Surgery revealed a cond1-
tion of benign,prostrate)hypertrophy but no cancer.' He sued the English

doctor on the basis that the doctor had not met the standard by failing

119. Id. at 75 E]der v. K1ng [1957] Que. Q B 87 (C A .

120 This was true statement even in.1930. See Anton1uk v. Smith
: []930] . 721 at 726 (Alta. C. A.). :

121. Whiteford v. Hunter--[lBSO] N.N. 553, 94 S.J. 758 (H.L.).

[}




122, Eady v. Tenderenda supra n. 46 at 26.

to verify the“diagnosis by a cystoscopiéiéXaminatiqn. However, the
House of Lords held that there-ﬁés no Tiability saying that, while the
type of cystoscope required was in common use in the U.S., it’was'rare
in England at the time and the standard oficare did not require 1:he\}x
Jﬁktor, who did not possess one, to usé it.

Where the'userf an older tool ot technique is not negligence per
se, the availability o? new methods may raise the sténdard of cére
_required when usihg the older method. In a:qase]zz where a doctor
- performed. a mastoid opération using a sur§§ca] Toupe and a chisel,.the

patient suffered facial=garalysis and underwent a second operation by a

ed more modern tools, a microscope and a dental

RN

~ different docté%iyho
drii}. The(Supré & Court of Canada found the first. doctor neg]igsnt,
jnof for the use 6fv£he older mefhod, but for exercising ]eés skill than
that of which he was capable. 'He knew that better vision cbdldvhave 

. beeﬁ had with a-microscope than with a ;urgical loupe, and thus ought to
have exercised more care when checking for bqne chips. ;

' Sd far the discussioﬁ'has been with respect to tools of techniques
which enjoy some use but are not yet un1versa11y employed The efféct
-on the standard of care.by the use of either an avant-gard or obso]ete
method is more certain. |

A doctor who uses an obsoleté“ﬁmthod does not meet the standard. of

chre.]23 In 1970 a doctor applied a metal plate to a patieﬁt's broken

leg when a specia]ist‘had_édvise skin traction followed by the insertion

Q
¢

- 123. McCorm1ck v. Marcotte supra n. 26 at 18
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of an intramedullary nail. The Supreme Cnurt”of Canada held that th
doctor had not met the standard of care by using a method which h
fallen into disfavour. On the other hand, a doctor who ¢hoses td treat
with the latest equipment or the newest techn1ques must meet .a h1gher
standard of care. In an o]der A]berta casel?4 3 patient a]]eged that
he hqgﬂsuffered burns from treatmgnt with a quartz lamp, The major1ty
he]d-that_Because the properties of the instrument were not at.the time
- fully known orlunderstood, it -was incumbent on the doctor to eiercﬁse
vvery greai,‘jf'not the greatest care, possible in its USe.]ZS i ll N
Similarly, an Ontario dnctqr°whd failed to follow @hé instruct%;ns

accOmpanying a relatively new type of catheter or -seek guﬁdance was

found to be neg]1gent ]ZQ Natura]]y the doctor ought to avail h1mse1f :

/;" ’

<G

of any available ass1stance “from hws co]leagues when emp10y1ng new tools.

failure to follow the inventor's suggestions when attemptingjtranstrach-
~eal ventilation were the basis for a finding of'neg]igence against
' him 127 1 summary, the standard of care is higher both for the

doctor who uses a-very new. too1 or technique and also for the doctor who

or techn1ques, and of course ought not to deviate from the approved o
. » : :
ractice of handing an innovation. An anaesthetist's inexperience and

cont1nues to use an o]der one after h1s more progress1ve co]leaguéﬁ have

A}

" moved to new appr’oaches.]28 . L e

R}

124. Bails v. Boulanger [1924] 4 D.L.R. 1083 (Alta. C.A.). "
. o L e

125. Id. at 1100. ' ‘ .

126. .Murphy'v.”St 'Catherineé GenA'Hospital $upra n. 65"“§; |

127. Holmes. v, Bd. of Hosp1tal Trustees of London supra n. 16;

- 128 Nathan, ugr n.. 19 at 26 and 28

¥

i
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‘Locality rute. The geographic location of the doctor's practice may

have some bearing on the facilities, equipment and staff available to
him when'treating the patient. Whether the locality ought to affect the
standard of care expected is an issue which has been dealt with in
various ways by the courts. |

The ear]y history of Canada and the U.S. saw-vast differences in
facilities, equ1pment and.assistants between the rura] and the urban
pract1t1‘oner.]29 The s1tuat1on was aggravated by proh1b1t1ve
distances between the p]ace of treatment and 1argevcentres, and by the

often serious nature of d1sease and 1nJury in those times. Recognition

of these d1fferences was taken in the U.S. in Tefft v. W11cox,130 the

first enunc1at1on of the 1oca11ty ru]e, wh1ch is commonly stated as

,fo11ows:13]

A phys1c1an .by taking charge of a case, 1mp11ed1y represents that
he possess, and the law places updn him the duty of possessing, that
reasonahle degree of 1earn1ng and,skill that is ordinarily possessed
by phys1c1ans and surgeons in the locality where he pract1ces

The effect of the }ocal1ty ru1e was to compensate for the rural
r

practat1oner S d1sadvantages by 1ower1ng the standard of care expected

s

e

129. Waltz, The Rise & Gradual Fall of the Locality Rule in Medical
Ma]pracf1ce L1tigat1on (1968) 18 De Paul L. R 408 at 410.

| 130 (1870) 6 Kan. 46; for other early statements of the rule see
' . Smothers v. Hanks (1872)- 34 Iowa 286, 11 Am. Rep. 141 (Iowa S.C. );
Haﬁhorn V. R1chmond (1876) 48 Vt. 557 ,

1 131. Pike v. Hons1nger 1898) 155 N.Y. 201 at 209 49 N E 760 at 762
m.i.C.A. P j ) ¥ v/_,

R
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T i, - . )
Ofrhim; the standard became such that the measure was not the ﬁsame
locality" but a "similar locality."132

Canadian courts also made the adjustment to the standard of care,

P

beginning with Zirkler v. Robertson: 133

-

It surely cannot be that the skill of a physician, attending a
patient in a private house with few conveniences, and no assistants,
is to be measured by the same standard as ‘the city surgeon, provided
with an operating room, ass1stants, nurses. and all the aids of a |
modern hospltal

For a time the rule in Canada evolved s1m11ar1y to that in the U.S.,
‘and 1ater Canadian dec1s1ons 1ndgcate the use of the American phrase
"same or 51m11ar loca11ty ", \\\J}

“IThe locality rule enjoyed acceptance in Canada up to 1960134 but
lthe Jur1sprudence was_not cons1stent, and it was suggested in an early
casel35 that the standard was not to be automatically ]owered for the
rural pract1t1oner but rather an “allowance" ought Yo be made "for

part1cu]ar circumstances of pos1t1on w136 The reasoning wh1ch was
I

— . A
132. lfﬁgm, (1975) 28 Vand. L. Rev. 211 at 442; Naltz, uEran 129 at ‘ h/\

133, (1897) 30 N.S.R. 61 at 70 (cC. A ), see ‘also Hodgwns v. B ntrn
0 (1906) 12 0.L.R. 127 (H.C.). The case of Town v. Archer wﬁere1n
the locality rule was soundly rejected was referred to as authority
for.removing the case from the jury. The comments of Falconbridge .
C. J. aga1nst the rule (1nfra n. 137) seem to have been 1gnoreg

| 134 w1lson V. Swanson supra n. 34 at‘124 er Abbott J., Cha]]and v.;"f; .'fg:[’
BeT1 sugr n. 40; Meredith, ugr n. 9 at 63 o

‘135. Turrlff v, King (1913) 9 D. L. R 676 at 678 (Sask S.C. ) ESL Brown J

“ : 136 Beven on Negl1gence 1156 and 161 (3d ed. 1908) quoted-1n Turr1ff

K1ng id. . , R T :;‘ '.._rv



% - . 160

eventually accepted in Canada was stated in. Town v. Archer: 137

It has-been held in some American cases that the locality in which a
medical man practises is to be taken into account, and that a man
practising in a small v111age or rural district is not to be expect-
ed to exercise the higher 'degree of skill of one having the
opportunities afforded by a large city; and that he is bound to
exercise the average degree of skill possessed by the profession in
such localities generally. 1 should hestiate to lay down the Taw in
that way: all the men practising in a given Jocality might be
equally ignorant and behind' the times, and regard must be had to the
present advanced state of the profession and to the easy means of
communication with, and access to, the ]arge centres of educatlon
and science

i

~ Reference t? the locality rule in Cahadiad’medica] negligence suits

was not common after 1960]38 but three recent cases may indicate its

rev1ta11zat1on in Canada.

In McCormick V. Marcotte 39 where a general practitioner was held

liable for the permanent partial incapacity suffered by his patient XK
aftér the general practitioner used Sn obso]ete‘technique in an © b

oftﬁobedic operation, the Supreme Court of Canada said: 140

' The medical man must possess and use, that .reasonable degree of
.-learning and skill ordinarily possessed by-practitioners in s1m11ar
commun1t1es in s1m11ar cases. [emphas1s supplied] _

137., (1902) 4°0:L. R 383 at 388 (Ont. K. B. )

.
]

'138 See, for example Male v. .Hopmans supra n.- 85 Pederson v. Dumou-
o cﬁei Il9575 75 Wash. 2d 73 (Wash. S.C.): Dou Ias v. Bussabarger
‘ T li§3§ 235 N.E. 2d 793

8) 73 Wash. 24 376; Brune v. Belinko
“(Mass S$.C.). See also Waltz, s _%Etg n.- 129 at 413, (1969) 44 wash.
-L.R. 505; FranEel, Varying Standards of Care in Medicine (1970) 19
~Clev. St. L R.. 43 McCoid, uEr n. 31

139, [1972] S.C.R. 8. o
M40. 1d. at 21, o




161

This was approved in Rodych v. Kraseyl41 by Matas J%§tho also

mentioned and approved Challand v. Bel1142 and Wilson v. “Swanson.143

His -judgment seems to be founded on an application of .the loéa]ity‘rule

althoigh he backed off somewhat from the narréwness of the ru}e:344~

In the case at bar I find that the p1a1nt1ffs have not d1scharged
the onus upon them to show that [the defendant] was ne ligent under

. the particular c1rcumstances obtaining at the time....[emphasis
suppiied] N

Lieberman J. of the Trial -Division of the Supreme C8urt of Alberta,

in a thokough and careful judgment de]ivered in Tiesmaki v. Wilsonl45

quoted146 the ]oca11ty rule as stated in Wilson v. Swanson]47 and
Meredith, 148 and based his decision on its app11cat1on to the ease

~ before him: 149 .

141, supran. 103. .
]42. Supra n. 40. _ | ' o
143. [1956] S.C.R. 804, 5. D.L.R. (2d) 113..

oy
N

144, Rodych v, Krasey supra n; ]03 at 371, - ,  o L R —
145, Supra n. 38. * L' e ,_" i' " ' | i,\i o
146, 1d:at 44. . . | SRR e

147. Sugra-n. 143:’ B | SR
J@B.,Sugravn. 9.4vﬂ- I  .:. . ..] ;v_' f%'
| 149-1[1974];4 U,“~R, 19‘at 8. "ﬂ~g; R

-
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On the facts...I find that Dr. Wilson...acted in his...professional
capacity within the standards laid down in the cases I have cited.
Specifically I find "that [he] possessed and used that reasonable
degree of learning and skill ordinarily possessed by practitioners
in similar ‘communities in similar cases": Wilson v. Swanson

The decision, including the application ‘of the locality.rule, was

affirmed by the Appellate Division.150

The advantage§ and disadvahtages of the rule are worthy of some
eXaminatTon. Wh1]e the rule protects the ruﬁa] physxc1an, probab]y a
thevonly‘argument for its retention. On the‘other'hand, the evils that
?esu]t'from rigid apo]ication of the locaitty rule have,been paraded in
many articles and caseé from the United States. 151 The ndmber‘of
;Wﬂtnesses available to e1ther ]1t1bant is limited by the need for the
witness to be from or fam111ar w1th pract1ce "in the same or similar ﬂ\
commun1ty". Phy51c1ans from the same community might be b1ased 1n
favour of the defendant and the standard he represents Courts have
even: been bogged down 1n debates about whether M1am1 1s a commun1ty
sim11ar to west Palm Beach']52 Furthermore, by app]ylng the rule and ‘
‘thus ]ower1ng the standard of care, the courts may be allowing inferior
hea]th care to be :onsvdered adequate.” Few physicians wouTEhbe prepared |

to recognlze geograph1c locat1on as morevlmportant than edugat)on and

~ training when measuring competence;‘ *%

]/ii

_150 [1975] 6 W.W.R. 639 (A]ta “C. A ).

151 wa1tz, su n. 129 at 420.,
' 152. Cook V. L1chtb1au (1962) 144 So 2d 312 at 316 (F1a. App )

AN ‘
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The rule was created by the judiciary for the limited purpose of

protecting some doctors at a certain time in our hjStory, but times have

Id

changed. Now with national standards of competence set by professional
examinations and the deve]opment\of cont1nu1ng med1ca1 education there

| seems less need to lower. the standard on the bas1s of 1oca11ty alone. -

If the doctor can show that because of his geographic 1ocat10n adequate

fac1l1t1es or equ1pment or staff were not available, then the standard

of care he must meet oughf‘to be altered accordingly but it ought not to

be automatically lowered. A reasonable approach was set out by an
: . B - Ve .
American‘court:153‘

The proper standard is whether the physician, if a genera] practi-
tioner, has exercised the degree and care and skill of the average,
qua]thed practitioners, taking into account the advances in the
profession. In, applying this standard it is permissible to censider
the medical resources ‘availahle to the physician as one circumstance
in determ1n1ng the skill and care required. Under this standard
. some allowance is thus made for the type of community'in which the
physician carries out his practice....One holding himself out as.a
specialist should be held to the standard of skill of sthe average

- member of the profession practising the speciality, taking into

account.the advances in the profession.: And, as .in the case of. the
general practitioner, it is perm1ss1b1e to cons1der the med1ca} ‘

’resources available to him.

-

The. effects of some of the factors -in the c1rcumstances surround1ng
the treatment have been explored Such matters w111 have a bear1ng in
each case on the standard of care expected of the pract1t1oner. Thej,

'doctor is expeoted only to act reasonab]y in the pract1ce of his profes-

1153, Brune y: Belinkoff supra n. 138 at 798. Note that the rule seems
~ to be North ‘American phenomerion. Nathan, supra-n. 19 at 22; Van
Hyck Vi Lew1s sUpra n. 10 at 444 LT e e T

LI

163



: 164

3 -

ion, not to insure his patient's health: 154

-

-

The standard of.care which the law requires is not insurance against
accidental slips. It is such a degree of care as a normally skill-
ful member, of the profession may reasonably be expected to exercise
in the actual circumstances of the case in ‘question. It is 'not
every slip or mistake which imports neg]ngence. '

(c) Injury

(i). An essential

'_ The p]aint{ff canndt succeed in a negligence action un]ess he ‘proves
that he has suffered a mater1a1 injury159 also cal]ed a "loss" or ’
"damage" ~ Proof of the other essent1a15 of the neg]1gence action will
f be of no ava11 un]ess he a1so sat1sf1es the court -that he has suffered a
loss wh1ch was caused by the defendant S act1ons ]56 The requ1rement

: of damage is so. bas1c that cases of care]ess conduct without resultant

- harm are rare]y brought to court. A patient who has received care or

-'treatment by a doctor that seems below standard but who has suffened\np
'loss may have a bas1s upon wh1ch to report the doctor to the profes-v_.
_s1ona] assoc1at1on but wou]d be ill-advise to.waste time ‘and money oﬁya
Taw su1t un]ess the act1on could be brougﬁgﬁgs a batterybfor which‘nO'

‘1nJUY‘y_ nee.d be pr_oven.‘|57v - » o3 | ‘

.

-

. .‘_\7_“ . ‘ . ' - : B R ““

‘._154 Mahon v. ost939] 2 K B., 14 at 31 (c A.).
155, L1nden, ugr n. 31 at 123

‘156 F1em1ng, supra n. 50 at: 104

'7152 Although his damages mwght st111 be nom1na1 see. sugr Chapter 3
- Ty Y
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In a Manitoba casel58 the plaintiff who had been wounded in the

leg by a bullet consented to recommended surgey to remove fragments of

shell. The surgeon cou]d not locate any fore1gn ‘bodies and the p1a1n-- -

tiff continued to suffer and.sued, alleging that the seven to e1ght inch

incision had caused injury However, the ev1dence was that ‘the course .
of the bullet had been fo1]OWed and, in any case, the wound healed and

the incision caused no 1nJury The court held that the p]a1nt1ff had

~not estab11shed any damage or loss and that any d1sab111ty was ent1re]y

due to the gunshot wound. The result m1ght have been d1fferent had the

~ doctor not followed the bu]]et’wound or had_ infection from the  inc ston o

resulted.

Nt

vA;stkange case 199 invoived a.plaintiff injured in an accident at

' his p]ace~of employnent and attendedrto'by~the defendant’ddttor'iwho
: requested that he return for follow-up exam1nat1ons wh1ch the pat1ent

'<d1d until he was . hosp1ta11zed in another city for a different prob]em.

/

'The next time he saw the dOCtOF\he was seek1ng a paper ‘for the purposes

of WOrkmens Compensat1on However the doctor refused to g1ve~h1m any

) papers for the Board because he had m1ssed the last v1s1t and the -

,p1a1nt1ff sued for neg]1gence in the or1g1na1 treatment and. for the re-

fusa] to prov1de the papers~needed "The Court of Appea] d1smlssed the .

.case, say1ng that there was no neglxgence in the treatment and no damage

‘ lwas suffered by the p1a1nt1ff from the refusal of the doctor to comp]y

w1th the pat1ent S reguest for documentatwon, as the Board was ab]e to ..

158 Browne v. Lerner (1940) 48 Man R. 126 (K. B) s

159 Peller1n v Stevenson supra n 22. ‘J»‘*
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get the required inforﬁation from other sources. Seeking the assistance )

of the. pro?essional association might‘havevbeen the patient's appro-

priate remedy in this situation. - . N L

‘An 1ntern under the superv1s1on of a surgeon neg]1gent1y removed*

L L.

. Hpart of a ch1]d’s uvula in the course of a tonsillectomy. ’The expert

‘evidence was that the child would suffer no disability as a conseduence
and the action was dismissed.160

- In an Engl1sh case, a dent1st failed to d1agnose a jaw: fracture P
'awh1ch occurred as he was extract1ng a tooth. The e;oert ev1dence indi-
cated that the dentist had met the- standard bf care and that such
fractures cou]d occur w1thout negligence. ‘As to- théta\]egat1on that 1t
"Was neg]1gence not to d1agnose the fracture, the Judge said that there
was no proof that any damage resu]ted from the fa11ure to d1agnose
because even if 1t had been no treatmént wou]d have been ngen.]e]

th]e 1t is fata] to a p1a1nt1ff S c]a1m in negl1gence to be unable )

L

to prove 1nJury, proof of 1nJury a]one is not enough e1ther. In an
"act1on against a ch1ropract§r]62 the court acknow]edged that the »
a plalnt1ff had "sufféred crUeﬂly" from the defendant S man1pu]at1oni> yet

said: 163 : Ty : S T o

A~

@ G,
Ll

v

-

flso McNamana v. Sm1th‘[]934] 2 0. L. R. 417 (ont. C.A.). - o _
161, F1sh v Kapur [1948] 2 A11 E. R 175 (K.B. ). TR f”fj"‘ S

62 Rutledge v. Fisher [1980] 3 W.W.R. 4 (B. c co. Ct.); see also
L Armstrong V. Bruce supra n. 11. . L - D

"163 Rutfégh_,v Fisher 1d at 499.’

- -
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.-The plaintiff, however, knew that the defendant nerely assumed to -
treat human ailments in accordance with th@?system‘taught in the -
school of ch1ropract1c and the burden is on him to show by competent

~evidence, not merely that the treatment given by the defendant was

_ 1nJurious, or 1neffect1ve, but that requisite care and skill was_not
“» exercised by the defendant in administering it. This he has not .

done and the action‘must bevdismissed. - o :

,‘/" ,~§ :
-vThe p1a1nt1ff had fa11ed to prove that the ch1ropractor had breached the
standard of care, v

Therefore neg]lgence cannof‘be assumed only because an injury has ’
"been suffered but. w1thout proof: of 1nJury there can never be 11ab1l1ty '
for negligence. k. T .

. . | ;~ . . . NN
.. (i1) Compensation far injury" ' o

Assum1ng that the requ1rements for a f1nd1ng of neg]1gence have been

' 164
proven, the jud e, or jur; 1f there is one, has the task’ of .
assess1ng the guantum of démages, that is, attaching a dollar va]uefto _ . \\

;f the p1a1nt1ff s clalm The Eé:gamental purpose of negl1gence Tay is the -

‘compensat1on of the v1ct1m, and t

Js. to restore the‘b1a1nt1ff as

3 nearly as pOSSIb]e tp h1s posﬁt1on pr’ to the negt1gent act. As

a - X . 7
- N . .
N Co- T N o q . 4

'} 164 §ee sugra.J
,;.v'___-[lss CharTes, Justice

1n Personal In ur'y Awards" The Continuln' Search .

[RR T: this chapter Ts an. excelTent discussion of the prin- .
B cipfes .and practices in damage assessment. Charles, A New Handbook
’ 1 the Assessment of Bm S, ‘inPersonal Injury Cases Trom the

't {- 3:C.C.L.T. 344; see also-Hawley, Kesessment of
R eruanent IncapaeitatingLTijﬁFT"'(1975) 137A1ta. [

‘ BN
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169. Id. at 631.
| 17'0';'1d. at 632

o

Since perfect compensation in the sense of physical reconstruction

of the victim to his pre-acc1den¢ condition is generally impossible,

the initial premises upon which damage awards are based is that
damages should be computed so that the dollars awarded will be

adequate. compensation for the loss which was suffered by the ‘injured

. party To the extent that money damages can make the victim whole
- again, the award of compensation is.considered to be the fairest
: 8olution to both plaintiff and.defendant.

The princip]es of quantification wi]i‘not be discussed in\detai]
because‘they are no different from those applied in general negligence
law, wh1ch are adequate]y deal w1th elsehwere 166 Three cases are

wor th not1ng, however because of the nature of the injuries 1nvolved.

pr—

{

In a case of a six day o1d baby who was ]eft with a deformed pen1s ,

after c1rcumc1s1on,]67 the assessment of genera1 damages was extreme]y

.d1ff1cu1t because of the»age ‘of the ch11d and the unknown emotional

effect of the 1nJury on “the child, but they were set at $10,000.

168

In- another case, a polio v1ct1m underwent an operat1on to

_'1mprove the use of h1s r1ght leg by the fusion of certa1n bones. In

' .error,Athe,operat1on.was performed;on the left leg. The tr1al Judge

o - /- .
found that the permanent deprivation of movement in the-former]y’good,h

~leg was_?not'as great as might at first be supposed by a iayman,"]ﬁg

noted that the plaintiff was “the sort of.young fe11thWho will shrug

off his physica]ydisabildties"]70'and awarded $8,000rgenera1'dam%ges.

.

166 Go]dsm1th Damages for Personal. Ingury and Death in Canada (1974);',

'fl'57,~eray v. La Fleche: [1950] 10.L. R. 337 (Man K. B. ).

h l68;dStap1e v, thn1peg (1956) 18" W. w R. 625 (Man Q B. )

.0

i Ad

168
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In a very recent case, a healthy and active woman entered

hospital as an- outpatient for a microlaryngoscopy. As a resu]t of the
anaesthetist's negligence tn performing transtrachealAventilation, she
was’rendered a quadripTegic,/and damages were awarded against three

doctors in @ total sum in excess of $700,000. This award is conSistent :

‘w1th those set for p1a1nt1ffs w1th similar injuries. from motor vehicle

. and SPOrts accidents. 172

(d) Causation

<

-

A plaintiff who proves duty,'breach af the standard, of‘care and

1nJury will st111 be unsuccessfu] in. br1ngang his act1on un]ess he

» o

‘proves the causal 1ink between the breach of ‘the standard of care and
his 1nJury The causal link is tested in two wayS' the defendant‘s

_'conduct must be both the actual cause, -or-cause-in- fact and the Tegal

cause, or prox1mate cause of the 1nJury.

2 .
. =
K

(i) Cause-in-fact. . ./ | L .
This'is'a determ1nat1on of the factual ~or technical, scientific
cqgse of the p1a1nt1ff s 1nJury. The complex1ty of the human body and

the uncerta1hb1es which still surround its nature, together Wth the L
. L) . . ; .

e . - v R S ~

‘T7T Holmes v.,Bd. of Hospital Trustees of Lendon supra n. TSQ;‘f =1“

'4172 VSee Andrews v. Grand & To". (1978) 3.C.C. L. T 225 (s C.C. ), Arno'ld
St Vo Teno TC.CLLT. 272 65.C.C.);
Lo .Bd ? S Trustees (1978) 3 C CQL T 25,

el T '\



advanced state of medical technology exacerbate the overwhelming task

that the plaintiff has in proving that the defendant's conduct was the

factual case of his'injury. A rule of evidence referred to as res.ipsa -

5

"loguitur‘to be discussed in a later chapter]?3 is sometimes of great
he1p to. plaintiffs, but it is not a1ways avai]abie “Even defendants,

" who it is assumed have the most -knowledge and the- best ev1dence, some-
times have d1ff1cu1ty in prov1ng how or when damage occurred ]7€_ The
subject of the quest is further obscured by the conv1ct1on of many
plaintiffs that any change in. bod11y cond1t1on fo]]ow1ng med1cal treat-

ment has been “"caused" by that treﬁtment 173

A legal test for cause-1n fact often used in general negl1gence law“A

1s somet imes he]pful and has seen some use in med1ca1 neg]1gence cases.-
Although it is not always identified176 as such, it is in the sine gu
- on, or lbut for" test177'and»1nvolves an 1nqu1ry as to whether the_
injury wou]d not have occured “but for“ ‘the defendant 'S conduct

A case’ 1lluetrat1ve of the d1ff1cu1t1es 1nvo]ved is one in wh1ch ‘the

p1a1nt1ff was suspected of having sarc01d051s 1nvo]v1ng the 1arynx 178

l éf
by

173.~See infra Chapter 7.

174. See Radglyffe V. Rennie [1965] S.C.R. 703 where each }e‘fendant was -
v o trying to: prove who left the gauze in the p1a1nt{££a _

175, ¢ s§e Girard v. Ro_ya'l Colum[nan Hosmtal (1976) ss . L. R, (3a) 676 at

T.5.C.); |

Penner v. Theobald su ra n. 75 at 231 Smith V. Auck]and Hospital

176, T
| at 199 (NZCA)

v !,

: 7,;,-;1_78'."" ind. vs. Auld [1975] 1s. c k. |
rm?"fs m R 63?’ (Am, AF. T

170
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and -underwent a scaline node bioosy *The biopsy proved negative, but

_ fo]]owlng the biopsy the p1a1nt1ff suffered laryngeal compl1cat1ons -

‘ev1dent and because of the uncerta1nty in some cases, Judges do not

{

Her husky vo1ce and difficulty in swallowing was found to bee:?e to a
P

para]yzed voca] cord occasioned by injury toa nerve Many lanatlons

- were advanced as to the<cause in-fact of the 1n3ury 1nclud1ng a tumor,

tuberclilosis, sarcoidosis or the bvopsy The most 11kely cause seemed

_,..-w

to be the sarco1dos1s, and in any. event the doctor was exonerated by the

court because the -nerve 1nvolved could no{ have been reached durlng the s\

biopsy SR fr. A » | ./‘

The diff1cu1ty for a Judge in sett11ng on. the cause in-fact is ~"‘ =
v~

a]ways agree. In a case where the 1nterns who 1nterpreted X-rays-and

fa11ed to d1agnose a d1slocated fracture of the: niéf. the- maaor1ty of-

‘fthe Supreme Caurt of Canada ruled that but- for this: negl1gence the '; T

.

D1a1nt1ff wou]d have died. 179 However a dissent1ng Just1ce180 felt . ‘&L—/Z/’* .

“that there was no ev1dence wh1ch showed that the 11eus (a paralys1s of
portion of. the sma11 1nteSt1ne), wh1ch causud the death -was the result
of the fa11ure 'to d1agnose the fracture, there was evvdente that para- f |
1yt1c 11eus cduld result from a number of causes. u'Q'ﬂ?s '; v . 5 i -
o Occasionally 1t happens that a court desp1te m ch effort,.1s unable;
to.determine the cause-in-fact &?n one case, a court ‘sat’ for 27 days

and heard a great deal of“téchn1ca] medica] evidencejbut was uqablento

determ1ne the cause of death and therefore di§m1ssed the case, because ‘{7}

o E T

. o L A : . . - R A N N “,

-6' e e
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]

the p]a1nt1ff was unabTe to prove it. 18]‘

Strong and cons1stent expert ev1dence is of cruc1a1 lmportance to a
court engaged in this 1nqu1ry Whére such ev1dence is available, the
court s task 1s much gased, For example, in a recent case, ‘a pat1ent
had an operat1on for a diseased artery under spinal anaesthet1c adm1n1s-

tered by the defendant. 182 Fo]]ow1ng the surgery the pat1ent suffered

,ﬂpermanent part1a1 paralys1s of both 1egs and. brought act1on ’ However, ‘

tests performed after the operat1on conv1nced all the- expert w1tnesses o

U

'that.the spinal cord damage was not caused by the anaesthet1st s work

.but rather was more 11ke1y a consequence of the pre- ex1st1ng cond1t1on

of the p1a1nt1ff s arteries. g

’

Neverthe]ess £he determ1nat1on of the cause-in- fact ‘i as essent1a1

as 1t is d1ff1cu1t,\because it s’ pre11m1nary to the determ1nat1on of

whether the defeﬁdant S conduct was also the proximate cause~of the

»1njury alleged w1thout proof of cause-in- fact the p1a1nt1ff w1]1 1ose o

o N
his case. » '

b

B (ii)LProximate-cauSe’ S - S

. ’ . B . . o r
! . \ - B . I
ot : ! N ) '

Determ1n1ng pause-1n fact 1s a more ‘or” less sc1ent1 e inqu1ry 1nto

;,,the cause-effect relationship wh1ch brought about the 1njury. Prox1mate ‘

E ".- e RS : : - -
' L% e

.;\'4 > fcomplafned of, ; sinus ,trouble.

v P

g

‘fluil Hi]son v. Stark su‘ra n."43; see also'Cavan V. Hi)cox (1974) 2 N.R.

' 4

-6 8. S C.C. ; an actfon agafnst a nurse.- ,"; RO /{,

B .
182a Gjrard RoV 1 Columbian Ho ital su'r n..175 see. also Hutchin-
© SON,V, obert [ O2W.N. - C.A.) where the de ant's
»,i-gaxperts Testifed" tﬂat ‘the defendant uas prudent “in leaving 3.
" ‘ment_of .an instrument in the.wound. In any case, ‘the injury.

was.?ot cau&ed’by the doctot.v;;g_ngﬁgh}e

72

“m
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cause, on the other hand, is an entire]y different inquiry which really
relates in no:way to "true" cause at all, although the courts often use
,the 1anguage of causation.  Rather, the notion of proximate cause, or
“remoteness" is a 11ab111ty limiting dev1ce invented by the courts.: It-
is an accepted tenet of general neg11gence 1aw that a defendant ought'
not necessarily to be 11§b1e for all damage that his conduct causes, but
only that which was "foreseeable" to a reasonab]e person in the defen-

dant S Pos1t1on.]83 Any damage occurring whﬁch fa]1s outside of that

~which is reasonably foreseeable is said to be "too remote" and the

"~ defendant will not be held liable for 1t For example, assUme that the

cause-1n fact of 2 pat1ent s death is comp]1cat1ons ar1s1ng from
para]ys1s.of the small 1ntest1n§‘ar1s1ng out of an undiagnosed‘neck'
fracture.lg4 While scientificaf]y the cause of the patient's .death-

may be the fai]ure toidiagnosemand then treat the neck fracture,” this

’may not be the prqximate cause. It could be held that it was not fore- 4

seeab1e that' a failure t? d1agnose a neck fracture wou]d resu]t in the'
death of the patient by paralyt1c 11eus, in other words th1s a11ment 154-.
‘too remote from the. fa11ure to d1agnose to JuSt]y hold the doctor

]

11able ]85 T o T .

.. T Y

2 und} .| : ‘, > .C.). For a thorough d1scuss on of B
© various tests used to de1ineate proximate cause see ‘Linden, supra
n. 31 at 305- 385;° see also Child Ve Vancouver Ge HospitaI I187U|

*_-_s.c.R a1, T 4

184 The facts are those of VAncoumer Ben. Hospital v. Fraser supra n.

185 See dissent"of'Locke . 1'} at 57 see. also Elv»;sonvv. Doctors '{f’ e
. Hospital (1974) 4 O.R.-(2d) 748 (On-ﬁo " where 1t was"held that ..

'paffient's husband: uhowassisted.aﬂnurse in
onably-: fores!eabﬁe - S
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It is clear that the.Supréme_Court of Canada regards the reasonable

foreseeability test as the appraopriate ohe for determining proximate

cause in,ﬁédica] hegligence'cases.‘ In the words of thélcourt in Cardin
. . ‘ . »..._N/,: ' N R

V. Montlr'eal:]86 ' :

-

Certainly, doctors should not be held responsible for unforeseeable
- accidents which may occur in fﬁe normal course of the exercise of -
their profession. Cases necessarily occur in which, in spite of

~ exercising the greatest caution, accidents supervene and for which
- nobody can be held responsible. The doctor is;not a guarantor of
the operation which he performs or the.attention he gives. If he
displays normal knowledge, if .he gives the: medical care which a
competent doctor would give under identical conditions, if he pre-.
pares his patient before operation according to the rules of the -
art, it is difficult. to sue him for damages,- if by chance an acci-
dent occurs. Perfection is a standard-required by law no more for a
doctor than for other profés;iona] men, lawyers, engineers, archi-
. tects, etc. Accidents, imponderables, what:is forgsseap]e and what
| is not, must necessarily be taken into account. [emphasis supplied]}
. : . : - ) ’
And from University HOSpital'Board,v.‘Lepine:]37)

The question of ‘whether: there was or was not negligence in a given
| situation has been dealt with in many judgments and by writers at
great length. One principle emerges upon which there is universal -
~ agreement, namely that whether or not an act.or omission is negli-
gent must be judged not by its consequences alone but also b N
considering whether a reasonable person shou ave anticipated: that
appered mi e a natural result o S

A.C. 448 at IETT, T

',“Thé”tddhtlmust'be carefulrtohﬁ1ace.1tseTf¢inwthe.position of the

have reasonably an ated as a natural and probable gonsequence of -

"~ . ‘persoh charged Witggsféi?uty,and"to consider what he or she should -
: i

L -accideﬁ;;hgsfhappéheq.,gﬁ. ;[emghasis.supplied] o
AT T g e e s IR -
(ERERDENYCRIREET o e R A DR
S eTeSupran. 79 at 579580, T e
el T R e e R I e T e e

what I g T ' . ] -
‘was sald by Lord Thankerton in Glasgow Corporatiom v. Muir T[1943]

neglect, and not to gi undue weight to the fact-that-audistyessing_L )

174

-



.

175

Apart from setting out the general principle, thesg extracts also

constitute a ddrective from the highest court in Canada.that the remote;_

ness pr1nc1p1e must be app11ed w1th reason and Just1ce

A review of the dec1sions shows that wh11e medical neg]1gence 1aw is

usa1ly consistent with genera] negl1gence law where the f1nd1ng of

proximate cause is concerned, it is not always SO.

p

A.- Pre-treatment conditions

. v ' . : _ . 4
Medical care is frequently administered to a person who has (i) a

© peculiar weakness or suscentibi]ity; (i) a phe-exiSting disease, or

-

(111) a traumat1c cond1t1on brought about by 1nJury ]88, Each s1tua-

-t1on wf]] be ‘discussed in turn

7

Th1n-sku]1-ru1e , In general‘negligence law,fto some extent at

‘least the defendant takes h1s victim-as he f1nds him. Th1s has been

| ;vdescrlbed as the th1n-sku11 ru]e,]89 and stated as fo]]ows*lgo }

S

-

- One who is gu11ty of neg]igence to another must put up with 1dlosyn-
© racies-of his victim that incredse the likelihood or-extent of '
- damage to him...it is no answer to a claim for a fractured sku]l
that-its. owner had an unusa]ly fragtle one. - " ST,

)

1881,See Rozovsky, ugr n. 19 at 47

Dulieu V.. White & Sons [190]] 2 K. B 659 (C;A ) For an’ exce]]ent
discussion of the thin-skull- problem.and the case law see Linden, e
gz n. 31 at.322 33°‘vf'*"' s R N v

190 Owens v. Liverpool Corpn. [1939] l K 8 394 at 400 (c A )
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The thin-skull victim might not recover damages under a strict
fapplication'of the foreseea5”1ity test because pecu]iar weaknessyor (1

| suscept1b111ty is often not foreseeable, but there is authorvty that he

1s not prec]uded from recovery either. 191 There are policy reasons

~for the creatton and nurtur1ng of th1s.exdeption to the foreseeability»

test wh1ch include the d1ff1cu1ty of determining with- certa1nty what is
'foreseeable, the. protect1on of vu]nerab]e persons, the deterrence of
‘sub—standard conduct, and the w1der d1str1but10n of loss due to tort1ous

- activity. o o T“ : f‘i | _h'

| The cr1t1ca1 quest1ons when determ1n1ng “the causatlon i%sue are 1)

was - the doctor s conduct a cause-in- fact of the 1n3ury and, if 50, was

1t a. proxlmate cause? 2) If the answer to the f1r$t part of .the quest1on

is yes and to the - second part is no, “then m1ght the pat1ent still

h recover as a thin- sku]? person? | " SR

| A]though many of the fact s1tuat1ons 1n med1ca1 neg]1gence cases

‘would seem to have been: appropr1ate for the app11cat1on of the th1n--

| sku]] ru]e, there 1s no case to be found in wh1ch 1t has been expressly B

app11ed ]92 The cases that mlght have seen reference to 1t have

included cases where the pat1ents have bad a pre-ex1st1ng c1rcu1atory or

) .

O e ’ ’ - ‘. oo

Smith N Leech Brain & Co. [1962] 2 Q B ﬂOS (Q B D ) %H
5-192 vBut see Cra{ v. Soeurs de Charité de~1a Providence [1940] 2 N N R. .
oo At Irmw R “{Sask. C.A.J where the patient's.
damages for a hot: water bottle‘hurn were not lessened because as a - - .
. diabetic he»suffered ware, - I'n modern times. it could be imp]ied L AR
that the defendant hospita1 took him as he was.. ,-,_;‘ RN :

>\ . A PO

v
’»x,-.
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“hhﬁ 198 Parsons v Schmok supra n. 111

-

blood problem!d3 and a potential for a toxic or a]]erg1c react1on to

dugs 194 The doctor's actlons have included g1v1ng an anaesthe-

t1c195 ors 1nJect1on 195 and failing to diagnosel97 or prescribe

drug therapy. 198 “In all cases,the.pat]ent/,suffered 1nJur;, but in

«'none of them .did they recover. _In a]] of theldhses the courts seemed to

. rule’that the doctors' act1ons were not the cause-1n -fact, and with that ‘
decision the case for the p1a1nt1ff is over P '

The result may be*aust in view of the fact that un]1ke the motor

’

vxeh1c1e operator who w111 rarely injure a th1n-sku1] person, ‘the doctora
treats many pat1ents who are pecu]1ar]y vulnerab]e, and hence h1s poten-
ttal exposure to. 11ab111ty is much greater—' Oon the ‘other hand the |
doctors tra1n1ng and constant exper1ence with such persons p]ace him 1n‘.
a pos1t1on where he 15 more ab1e to foresee thevr pecu11ar cond1t1on
’However the pract1ce of med1c1ne is h1gh 1n social ut1l1ty, and the .

courts are . 1nc11ned not to 1ncrease the potent1a} 11ab111ty (by, for

-example app]y1ng the th1n skuT] ru]e) of persons engaged 1n such enter4

193 G1rard V. Roﬁa] Columb1an Hos'1ta1 su ram. 175; Pérsons v. Schmok
supra i : V.. , 58 D.L. R, T337“362 (UﬁTT"‘“ :
, H E S/ Thompson v, Toorenburg (1973) 50 D.L.R. (3d) 717 (B.C.) ° .
. affirmed without written reasons - [}973] S C. R at v11, Van Hartman L
B Kirk [1961] V.R. 544 (V1c S. C ). , - '

194 Rob1nson V. Po t 0ff1ce [1974] 2 AT] E 737 {c. A ) .winteringhamf Lo
D.L.R. (2d) 108 (Ont H c )., T

1»"

195 Gward . _yal Columbian Hbspita'l supra n._175. N \ R

196 Robinswon v. Post. Office supra n. 194 H1nter1ngham v. Rae supra n,"_,.fvp
R 7.9 a.,‘i_u,_ T | — .
197, Serre v. de TiTly supra . .wéf; ST T




200 Robtnsoﬁ>v. Post Offlce supra n.} 94.5?w:»r

prises. 199/
Two cases are worth noting'because in each case it appears that the_
doctor S conduct could have been character1zed as below the standard of .

care as the pat1ent was certawn]y a th1n skul] person.

In an Eng]1sh casezoq the,doctor adm1n1stered an injection of

anti-tetanus -serum to'a'patient who had had such treatment before. The

experts agreed_that encepha]itfs was one of the risks, albeit rare, of

| administer?ng the serum to“such a patient. Nhi]e’the doctor was aware

- .

that the pat1ent had been s1m11ar1y treated 1n the past he did not

fo]1ow~the proper test dose procedure, and the patient contracted

' encepha13t1s. C]ear]y,‘"but for“ the adm1n1strat1on of the serum with a

test dose, the pat1ent wou]d not have suffered'the”bra1n damage that he

d1d but the court he]d that the doctor's neg]1gence was. not the cause
0

of the 1nJury The pat1eg£“requ1red the treatment because of a wound

h_ suffered at work, and the defendant employer was he]d liable ‘both for

«

the wound and the bra1n damage.‘ Had the 1ssue of the doctor ] negl1- .
gence for adm1n1ster1ng the serum at all’ been reso]ved in favour of the

pattent, the doctor would have been 11ab1e for the extreme 1nJur1es

r}_suffered by th1s.th1n-skull pat1ent; SRR '.3" !

199 Linden, ugra n 31 at 82 et seg. -;,¢1hnf-Q.' ST
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A Canadian case, no less comp]icated 20] involved a patient with a

( L

.h1story or arterlaT disease who was operated on for a "left femoral
popliteal ve1n by-pass graft" under a spinal anaesthetlc adm1n1stered by
'the defendant The ‘expert ev1dence 1nd1cated ‘that the 1ntroduct1on by

. the defendant-of an ana]ges1c cou]d send an artery 1nto spasm, as the -

lpat1ent suffered from-a pre-ex1st1ng pﬂaque (fatty t1Tsue) prob]em, the .

- ‘result would be a reduced b]ood supply, _causing partial paralys1s wh1ch

was what happened. It appears that the act1on of thejgoctor was the ~

cause-wn-fact and eyen if the 1nJury was ngt foreseeab?e, given that the

pat1ent was a th1n-sku11 person, he cou]d have recovered under genera]

S

neg]1gence pr1nc1p1es. However, the th1n sku]l ru1e~does not app]y

~

un]ess a breach of the’ %tandard of care 1s found and none was found in

i

the. procedure although there was egﬁdence that the surgeon had. booked a

-

vtgeneral anaesthet1c and the patient had proh1b1teq,a sp1na1 yetva
»sp1na1 was g1ven . | . |

| 1t s, arguab]e that a type'of th1n skull case occurs- when an 1hJured
ﬂ-j!p1a1nt1ff comm1ts su1c1de and one author1ty has argued that a neg]igent
- defendant.should be requlred to compensate for 1t 202 however, 1n

,..: med1ca1 neg]1gence cases . the reasonable foreseeab1l1ty test has been

'app11ed in: such cases w1thout any reference to the th1n-sku11 nule 203 .

L

- ‘d'l' -
N * .
JEA

;;*201 Girard V.. ~gya1 Columb1an Hos 1tai“$dpra"n.xﬁ75’ séefaiso'fhombson"""

.. V. Toorénburg supra n. 193 where a patfent previously. diagnosed as.
“having a mitral stenosis was ;treated. with "harmful procedures"‘ o

after an accident. but . these were not found to have.aaused her ;ff;ff?;ﬂﬁe

1*1 -'J]ﬁ death See infra.»_‘};,vi_
ﬂ202 Linden, ugr n. 31 at. 353

203.‘Recovery wa37barred in University-H05p1tal Bd. Vi
. ml7?} Stade]ﬂ ~Albertson”[ 94T 2 T.LR. 328 (3a

~ . .
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vThe dearth of judiciaT comment on the thin-skull ruie_jn the medical

neg]igence case may be due to any one or ‘a combination of the fo]]ow1ng I N
o A
,factors the cases that have ar1sen d1d not fulfill the requlrements, K

'po]1cy reasons prec1uded its app11cat1on to doctors and hosp1tals, or
the determ1natjon_of caus€j1n-fact‘and'proxrmate cause from«complex o

“medical evidence in"some cases“ﬁs'nearly ?mpossible' B

biSease. Many pat1ents who seek- med1ca] care have a dwsease '

-ev1denced by’ symptoms.z_p4 If the condvtwon worsens. w1th the, adm1n1s-

=)

trat1on of med1ca1 care of the lack of,. 1t the patlent may sue and the ;

court must dec1de whether the doctor S conduct was the cause- 1n—fact of.

-~

- the 1n3ury and, ]f so, 1t was: the proxlmate cause Liability w111 not

-

vbe 1mposed fOr a breach of»the standard of care and the: resu]tans 1nJury

'unless the answer to both 1nqu1r1es is aff1rmat1ve \ Unfortunately it is ’
B

‘ usual]y im-oss1b1e to ascertann from the JudQMents 1n whwch no Ixah111ty

NhTth quest1on was answered 1n the negat1ve

' ff“arly case 1t was | dec1ded the "sept1cem1aibﬂd Sét in. "‘th°Ut o

,any fau]t oinhe defendant"zos who had attended her-1n cha]dblrth
. In another early case2°5 a doctor who m1sd1agnosed a kxdney condl- '

"ft1on was sa1d not'to have met the requtsite stang'id of care.. But wh11e
’,' 2 M N UK ‘

e .

e o

' 5204 Compare with the thin-skull cases ugra, whene there may be no
205 AM ua v.ﬂEastw Ld (qgsﬁ) 12 0. R 402 (C A ) A modern fact situa-\ ;‘fﬁ
©-tlon 1s seen in Mudrie v, McDonald - (1975): unreported (B.C.S.C.)~ ,;_t; L
Hhtcheon J. where - ;'patient arleged: negligence in the.r val of' r
‘an’ I.U‘D*_in that she suff 'ed“afterwards rom an inflammatony R
9. . The ¢ held that-there was no. neg]igence,}v¢?f~~
L was present at the time of n
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he”was held ‘1iable for damages for the extra tfeetment‘and pain under-
gone by the plaintiff he’was held nof reSponsib]e for tﬁe damage to her
kidney thce took place pfior to his being called in on the case.
3 An early case éO7 from Ontario involved a ¢hild who was.suffefing
from diphtheria but through a conflict of a doctoruend a medical health
officer received ne'medical care for several days. When the heél}h
officer evéntua]]y visited her she seemed to be recuperating but died
shortly thereafter of "paralysis of the heart". The e;urt‘he]d th?t '
heg]igence_of the off?cer was not proved tgibe the cauée of the 1njury.
The foreseeability test as we know it had not been enuncie%ed at the
time of these early cases, but it would seem fhat the damage in each was
thought t6 be teo remote from the doctor‘s‘actioes to justify ]iabi]ity.

4208 the

The issue arose in two recent cases. In Finlay v. Aul
Supreme Court of Canada held that a.pre-existing disease, sarcoidosis,
‘was the sole cause-in-fact of the p]aintiff'sginjuries.

The other case is a little different in that the action was based in
part on the failure to treat.209 The patient related to the doctor by
“te1ephone what seeﬁed Tike innocubus;symptoms, but it later develgped
that the condition was serious. The court held that there was no causai
link estab11shed between the failure to treat the 1nJury suffered

because a reasonable man in the doctor's position wou]d not have fore--

seen the consequences.

207. Simpson v. Local Bd. of Health of Belleville (1917) 40 0.L.R. 406
’ (C.A.J. _ ' ‘ . g '
208. Supra n. 178. B ‘ , \\1

209. Cavan V. Wilcox (1973) 44 D.L.R. (3d)142-(N.B;C;A.); reversed (no  ».
"appeal on this point) (1974) 2 N.R. 618 (S.C.C.); Dale v. Munthali =
supra n. 54. : g
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Iﬁé&ﬂiz‘ Many of those who seek medical care have suffered trauma
" from an accident or sbme other cause. If the doctor is sued after
rendering tkeatmeng, the court mustideQEImine whether thé doctor's
- action was a contributing cause-in-fact of. the injury complained of and,
if so,’whether his actioﬁ was also é’pfoximate cause. As stated pre-
viously?Z]o‘there will be no’1iab1]ity gnless both criter;g are | -
satisfied,211 and again, the-courts~fare1y state the basis of a
holding that there has been no causal 1ink.
In an early Nova Scotia caseZ’2 a.patient who had been run over by

a coke trolley a11eged that the doctor had severed a nerve in h1s 1eg
The trial judge he]d that the nerve was severed in the accident, and
thus the docto;'s actions were not the cause-in-fact of the nerve damage.

- The victim of what became a murder attended at the emergency depart-
ment of an Eng]1sh hosp1ta1 co%p]a1n1ng of vomiting and ma]a1se 213
Rece1v1ng no treatment, he returned to his place of work and died of
arsenic poisoning withinbeix hours. In his widow's action against the
'”doctor and the hospital, it was held that the failure to admit and treat
the piaihtiff was a beeach of the sfandard of care but that this negli-

gence was not the cause of death because the required treatment could

210. Cardin v. Montrea] supra n. 29 and Un1vers1ty Ho*p1ta1 Bd V.-
) Lepine supra n. 79 at 579-580. _

211. See genera]]y Linden, supra n. 183.

212. Zirkler v. Robertson.supra n. 133. A new trial was directed since
the trial judge tfound Tiability on an issue rot put forward by the
p]ead1ng§, name]y, the failure’ to suture the nerve.

213. Barriett v. Chelsea and Kensington Hospital [1968] 2 w.L.R.‘422
(Q.B.). ' v :
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¥ «

not have g%en administered in time even if the deceased had been

t

~admitted. Again, {he negligence was not the cause-in-fact of the ihjury;
Another case involving failure to diagnose and improper treat-

ment2 14 concerned a patient who had previously been diagnosed as

t

having "a moderately severe mitral ‘stenosis, a‘narrowing of the opening

3

of the valve which'a1lows blood to come back from the lung to the left
side of the heart".> She was treated in an emergency departmént for |
apparently minor injuries sdstained in a motor véhic]e gc;ident and
released. In fact, the‘co]]iéion precipitated acute puimonafy edema,
and she waé rgadmittedAtwo hours later. For two hours until her death
she was gjven,incofrecy and actually harmful treatment, but the court

concluded: 21>

4

. The harmful procedures may have hastened the patient's death, but,
if they did (upon which I express no opinion), they did not cause
it. Death was the result.of acute pulmonary edema and the edema was ’

~brought on by the collision. Mrs, Thomgson would almost certainly
have recovered if proper treatment had been applied speedily; the

doctors failed to apply the treatment and so failed to save her
life, but they did not cause her death.

- At first this may appear to be a finding of no cause-in-fact, but it

seems clear ‘that the negligence was the cause-in-fact, and therefore the

case is better regarded as a no proximate cause deciaion.
_— £

Yo

L2y
AN

214. Thompson v. Toorenburgh supra n. 193.
215. 1d. at 721.

N\
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The failure of a doctor to warn a patient of risks has been relied
upon in some cases as a cause ?fﬂinjury;Z]ﬁl The failure to warn of
haemorrhaging, the dangerous sideléffect of a drué; brought 1iability to

;| dﬁctor in Ontar102j7 when‘tﬁe risk haterialized aﬁd‘caused the |
p]ainfiff injury. Howéver,"in another case, the failure to wa}n.of the

f[j;k,of haemo(EE?ge‘fdl1owing a dental extraction‘was held not to have
caused the patient's loss.218 Insteaqvit-waSAhe1d that the patient's

failure to take action was the-sole basis_of.his injury, although the

‘trial judge acknowledged that-ih some. cases failure to warn might be \\
” A

-~

negligence. Thus, the reasonable foreseeability test of proximate cause
is flexibie enough to exclude compensation for the patient who bleeds

excessively for over twenty-four hours and takes no action and to allow

¢

compensation for the patient who is given-a dangerous drug without any
information.
14 ‘.7‘9

B. - Combined Cause

Injuries from an accident and from a doctor's negligence may combine

to cause the patient's ultimate Joss. When this happens, the courts

216. See Smith v. Auckland Hospital Bd. supra n. 17é’5t 198 which puts
The Jssue of causation in cases where the patient alleges he would
not have consented to treatment had he known of -a certain risk;
Hutchinson v. Robert supra n. 182, where failure of a doctor to
aTert a patient to the fact that he had left a bit of an instrument
in her was said.not to have caused her 10ss; see-also supra
Chapter. 4. : } B :

217. Crichton v. Hastings supra n. 14.

218. Murrin v. Janes [1949] 4 D.L.R. 403 (Nfld. S.C.).

LN
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attempt to delineate the consequences of the two causes -and hold the
doctor liable only for tﬁe Toss caused by his negligence. This is so
whether the negligent treatment precedes or follows the acqjdent, S0 a
surgeon was held liable only for severiﬁg7a nerve and not for the reflex
sympathetic_Synqrome resu]ting from the p]aintiff's accidents,219 and

a general practitioner was held liable oniy for ‘the difference between
moderate'and minimal muscle ]dss of a leg where it waslfound that the.
accident would have caused the p]aiptiff fhe lesser injury.220 Plac-
ing a dollar value on the doctor's portion of such losses is very

i3 :
difficult.

The court's attempts to attribute cause to the broper source afe i
well illustrated by the cases: in whjch‘the patient has complained of
disease or trauma following non-negliéént medical care. Injury which
?011owed proper treatment of a dislocation was attributed to thé pafient
‘néther than the doctor,22] as was the occurrence~of.a he]vic disease
fo]]owing the non-negligent removal of an 1ntraﬁterine contraceptive
‘device,222 Similarly a second disc extrusion was held to be the cause
bf the patiént's need for a second‘gﬁeration, rather than the first

operation;223

P

219. McKeachie v. Alvarez ‘supra n. 50.

220. Park v. Stevenson Memorial Hospita].(1974) unreported (Ont. H.C.)
Hollandld. - A S )

221. Stamper v. Rhindress (1906)'41VN.STR. 45 (C.A.).

2’

© 222. Mudrie v. McDonald supra n. 205.

\

223. Lepp v. Hopp supra n. 52.
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Two. possibilities exist when the patient is the victim of a tort-.

~ v

feasor, for example, a negligent motor vehicle operator‘< If the medical

“treatment administered is not negligent, but does cause further injury,

4

the origiqe] tortfeasor is liable for the entire loss, since medical

© 7 treatment is a foreseeable consequence of injuring another.224'

However, if the medical treatment is negligent, the plaintiff must sue

both the original tortfeasor and the doctor.225

This situation.is referred to as one of novus actus interveniens;
,tﬁat is,rit is said that the chain of causation betweeﬁ”th% orignal
tortfeasor's conduct and the p{aintfff's‘injury has been broken by the
intéfven&ng act of a third party, in this case the doctor. In the

United States, the original tortfeasor is held liable for the total loss

"in such situations,226 angd the plaintiff is not placed in the

undesirable position of having to sue more than once. A similar move in .

Canadian law woﬁ]d find support in thé remarks of an Onphrip trial

,,_cour‘tzz7 where it was said that an orniginal tortfeasor may.be respon-

' . »

224. Mercer v. Gray [1941] 0.R. 127 (C.A.); Winteringham v. Rae supra
' “n. T94; Watson v. Grant (1970) 72 W.W.R. 665 (B.C.S.C.); Thompson
Toorenburg (1972)-29 D.L.R. (3d) 608; affirmed 50 D.L.R. (3d)

717 (B.C.T.E.); Robinson v. Post Office supra n. 194; Rob1nson V.

Englot [1949] 2 W. W R. 1137 (Man Q.B.).

225. If the victim sues on]y the or1g1na1 tortfeasbr he may third party
- the doctor: see David v. T.T.C. (1976) 77 D.L.R. (3d) 717 (Ont.
H.C.). ,For a case involving.a doctor as the first tortfeasor see
Price v. Milawski supra n. 117.

226. Thompson v. Foxr(1937) 192 A. 107 (Pa. S.C.).

227. Kolesar-v. Jeffries (1974) 9 0.R. (2d) 41; varied 12 0.R. (2d)

‘ 142; affirmed on other grounds (sub nom. Joseph Brant Memorial
Hospital v. Koziol) 2 C.C.L.T. 170 (S.C.C.) with no ruling on this
point. See also Fleming, supra n. 50 at 204.

186



.present Canadian approach where each to%tfeasdr bears the burden of;thg

sible for the subsequent negligence of a doctor or hospital unless it is
"outside the range of normal experience". This seems to ipply that some

negligent medical treatment is foreseeable, and some s not, and since

such a determination would be extremely difficult, if not impossible,, the

187

"loss he has caused seems preferab]e.zzg\ o . \\\

S
X

"2

3. 'Dutkes and Attendant Standards of Care
. \ o
A

The most common components of the doctor's duty of care to his

i

;patiént are the duty to attquc diagnose, refer, treat and instruct. It
: L N

is impossible to state in the abstract what course of action will be neg-
1igent and therefore the scope of the standard of care involved in the
discharge of each of these duties will be analyzed with reference to the

case law.

(é) The Duty to Attend

As has.been discussed,229 while a doctor 1is under -no ]éga] duty to
treat a patient, once he undertakes to do so, certain 1e§a1 consequences

follow. Assuming that the doétor—patient relationship has been formed,

.2

=\

what is the scope of the duty to attend a patjent?

228;‘ For a contrary opinion see Linden, supra n. 31 at 352.
229. - See supra Chaptér 2 and's. 2.(a) of this Chaptefl

4.

¥
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The doctor w?]] be held to have failed to meet his duty to aftend
only if it [eads %o injury or damage to the%ﬁatient. He may be infamous
among his colleagues for his lack of diligence in attending oq his |
patients ig hospital, or among his patients for his failure to keep _ -
" office appointments or return c§1ls yet there will be no liability if
this unprdfessionallahd sub—staﬁdard conduct falls short of causing fore-
seeable injury to_the patient.

If it appears that avpag?ent has been 1;jured, refereﬁce will be had
torthe relevant standard of care in the circumstances. The court wi]]
consider the urgency of the request, the nature of fhé condition des-
cribed, the alternatives available and the oﬁher commitments the doctor
may have. Each case will depend upon its own‘circumstances.230
A patient beiﬁg treated by his doctorlfor pneumonia was given an
.ipjection in thg arm which be;ame Sruised, swollen, coid to the togch and
very painful. Ear]y the following mofning the patient's Q?fe ﬁe]e— |
phoned231 the doctor, who suggested warm compresses and said that he
would see the pétient the next day. Gangrene gét in and the patient
required amputation of his fingers and thumb, and sued both the docpor
aﬁd nurse who administered the shot. It was found that the bicillin

injected had "found its way into the circumflex artery",'bUt'fhe nurse.

was not held negligent. - The Court of Appea1232 also said that thé

230. Smith v. Rae (1919) 46 0.L.R. 518 (C.A.); Nathan, supra n. 19 at 4Z.

231. A common method of requesting attendance: Meredith, supra n. 9 at
' 70. ' v R

232. Cavan v. Wilcox supra n. 209; affirmed/regarding'the nurse; regard-
ing the doctor, no appeal from the dismissal in the Appellate
Division. K ‘




doctor was not neg11gent in fa111ng to attend on h1s pat1ent fo]lowing (/

]

the receipt of the information that the arm was . bru1sed and painful,
because from the condition described, there appeahed no urgency and an
examination had been set for a rea&a&abie time aftéh the Ca11

A recent dec1s1on233 has rawsed the possibility that such a call
wou]d requ1re the doctor at Teast to make 1nqu1r1es where the 1nformat1on
given was scanty. Since the doctor is in the best position to knowﬂwhat
symptoms Wou]d be a céuse for cehcern it seems appropriate-to expect him
to ask questions.where the informatjon received is scanty or vague. If
he is in any‘doubt; the cautious and it would seem fairly stghdard‘prac—
tice is to have the patient attend at a hospital emergency department“h
forthw1th or at his office if appropriate. |

A child who was i11 with fever and stomach pains was taken to the
same hospital emergency department'on.two consecutive days and examined
but not admitted_on both occasions. She was‘fina]1y,admftted at another
hospital and an operation performed but became a quadriplegic.23% The
case was heard on an application to egtend the'11m1tation period, which

was denied, and so the matter never came-to trial. Had it done so, one .

“issue would have beern the duty:of ‘the first doctor to attend by admitting

the child.

In an English case?3d the doctor bn %ﬁty in emergency was found to

have been negligent by failing to examine or admit a patient with

233. Dale v. Munthali supra n. 54.

\

234. Mumford v. Children's Hospital of winnipeg [1977] 1 W.W.R. 666 (Man.
- C.A.). "

-

235. Barnett v. Chelsea and Kensington Hospital supra n. 213. ~

e
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symptoms of what turned out to be arsenic poisoning, but because no

causal link between the negligence and the patient's death was made out
P :

" there was no liability found.

When a patient presents himself or is brought to emergency the

~

request for care should be presumed to he urgent in spite of the fact

vy

éﬁﬁhat emeféenty departménté are sometimes misused’byZSOmé patients. To be
{remembéred here is that it takes little for the déctor-patient relation-
ship, the basis of legal duty, to be created.236 |
An early Saskatchewan case?3/ ﬁliustrates that if alternate medical
care is available a doctor is justified in assuming‘that a patien£<who “
says that he will pursue it, will do so. ‘A doctor was returning from a
pfofes%iona] visit to a remote area when fhe patient's husband called him
because the patient was in early ]abqur. Shortly after his arrival she
Was delivered of a three to four months' fetus. The doctor did the’begt
he could with the equipment he had but a portion of the placenta remainéd
in the uterus. The court accepfed his testiﬁony that the patient said
shé would come into the hospital for further treatment and held that he
was entitled to rely on her commitment to attend to her own health by
_consu]ting her family doctor. 1In fact, he had out of interest inquired
l'of her family docfor and at the hospital regarding hér condition, and she
&gs'not successful in her suit"against the doctor fqr jeg]jgent treatment.

\ R E

\

A

236. See\supra Chapter 2. For a discussion of the creation of a rela- .
tionship arising from a statute see Simpson v. Local Bd. of Health

of Belleville supra n. 207. -

237. Hampton v. Macadam supra n. 103.
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A doctor's other reébonsibi]ﬁties are relevant.to the question of

when he must attend on his patient.238‘ A doctor who was notified by a
husbandlﬁf an expectant mother about 7:30 p.m. that‘the_pat}entvwas in
labour, adviged him that because of other patients he could not attend
before 8:30 p.m. The hﬁsband acquiesced, saying thét the attending nurse
believed that the child would arrive at aﬁout 11:00 or 12:00 p.m. As it
happened thé'chiid was born dead:by 8:20 p.m. Holding-that the doctor

was not negligent, the court said:239

I do not think that the plaintiff is right in the contention that
when a doctor undertakes to attend a case;of this description he
thereby undertakes to drop all other matters in hand to attend the
patient instanter upon receiving a notification. The doctor must,.
having regard to all circumstances, act reasonably. Here the first -
message received did not indicate any urgency. 1t was a request for -
him to call some time during the evening, and the message received
from the husband did not then indicate any extreme urgency. The

.-doctor had other patients who had some claim upon his time and atten-
tion.  Had he been given to understand that the plaintiff's situation
was critical, undoubtedly he should, and I think he would, have
dropped everything and gone to her assistance; but in view of the
information that he had, I do not think it would possibly be said
that he acted negligently or unreasonably. [emphasis supplied]

o

An extreme case of failure to aftend a patient in hospital is Vail v.
MacDona1d240 where, after arc165ed redgction of a fracture,'a general
surgeon showed no concern regarding the patient's condition in spite of
being alerted to it by the nursing staff. He neither consulted another
doctor, prescribed medication, nor took any other steps to remedy the
c 2 .

)

&

238 Smith v. Rae supra n. 230; Nathan, supra n. 19 at 42.

239. Smith vi Rae id. at 522. Co . - .

240. Supra n. 45.
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apparent circulatory problem until it was too late. His attendance:on

" the patient was described by the Court of Appeal as "casd%1",24] and by
the Supreme Court of Canada as "neglect". 242 Hospital record keeping
practices and mon1tor1ng comm1ttees have an 1mportant ro]e in sett1ng

- standards in regard to the doctor's attendance upon- and care of o
hdSpitajized“patients.

o \ » . 4
These cases have shown that no rigid principles can be set down about

-

the duty to attend. Some important facts have been identified and
- examples of conduct related but the'most that can be said is that the

doctor must act reasbnab]y, having regard to all circumst&nces;243

(b) The Duty to Diagnose | ' i

-0 £

e
e

Once the doctbr'has taken a person as a pétient, he is under a duty
to make a diaghosis244 and if he cannot he has a duty to refer the

patient to others who can.?45 The duty is not as onerous as it might

seem; a doctor is not bound at his peril to make no mistake, although he

is expected to exercise reasonable care, skill and judgment in coming to

[

241. (1973) 41 D.L.R. (3d) 321 at 348.
2422‘§upra n. 44 at 531.
243. Smith v. Rae sUpré n. 230.

244, Defined as "the determination of the nature of a case or disease" -
" Dorland's Illustrated Medical D1ct1onary, W.B. Saunders, Philadel-
ph1a 25th ed. 19/4. .

245, See infra.

£
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a diagnosis. If he does so he wild not be heid liab1e246 if mistaken.

~Thus a m1staken diagnosis 1is not necessarily a negligent one because the
doctor may have met the standard of care required of him when mak1ng 1t

The best Jud1c1a1 statement of this appears in._ an Eng]1sh authority:247

.no human being is infallible; and in the present state of science

even the most eminent specialist may be at fault in detecting the
true nature of a diseased condition. A practitioner can only be held
lTiable in<this respect -if his diagnosis is so pa]pab]y wrong as to
prove negligence, that is to say, if his mistake is of such a nature
as to imply an absence .of reasonable skill and care on his part,

- regard being had to the ordinary level of sk11] in the profession.

N

A number{A;A:ases have commented gh the care, skill and Judgment to

be exerc1sed by a doctor when formu]at1ng his dlagnos1s In a recent

case248 a patient suffering from severe headache, nausea, dizziness,

numbness and photoﬁhohia was‘diagnosed in fifteen minutes by a doctor
employed }n an emergency.ward249 as having "migrainous headaches plus

nervous overtone". In fact he‘was in the ear1y stages of a subarachnoid

haemorrhage, and some days later a recurrence caused his death The

-

. court found 11ab111ty for a m1sd1agnos1s 250

Vs S—
f

246. Gibbons v. Harris supra n. 75; Penner v: Theobald supra n. 75; Dale
v. Munthali supra n. 54. ' ) —

247 . Nathanp, supra n. 19 at 57 referr1ng to M1tche11 V. Dixon [1914] A.D.
519 (S. Africa C.A.):

248. Wade v. Nayernouri (]978) 2 L.M.Q. 67'(Ont H.C.).

249, It is worth noting that many of .the actions for m1sd1agnos1s are
against doctors involved in out- pat1ent or emergency care. See
" Yepremian v. Scarborough Gen. Hospital (1978) 6 C.C.L.T. 81 TUnt.
3 H.C.). - ’ '

250..Supra n. 248 at 16. <. -
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In my opinion the cases have established that an erroneous diagnosis
~ does not alone determine the physician's liability. But if the
physician, as an aid to diagnosis, does not accurately obtain the
- patient's history, does not avail himself in this particular case of
the need for referral to a neurologist, does not perform the stiff
neck tests and the lumbar puncture tests, the net result is not an
.error in judgment but constitutes negligence. :

While it may be possible to identify some of the steps to be taken in
exercising reasonab]e care and skill, determining wnether a misdiagnosis
' is the result of breach of the standard oraonly an error oﬁ/ﬁadgment 1s

not easy. A recent case251 stated that diagnosis is a matter of judg-
,ment. A‘gynecologist did a ‘tubal ligation on a.patient who afterwards
;suffered abdominal distension whch eventually was diagnosed by a seé%nd
doctor to be caused by a damaged ureter. The eVidegce was that although
the doctor had m1ssed the correct d1agnos1s he had exercised reasonab]e
.care, sk111 and Judgment in both the surgery and the post- surg1ca]
treatment and was not negligent. Perﬁaps all that a court can do is
analyze whether the available “scientific means and facilities" were used
w1th the 1nte1lwgencerand concern expected of a reasonab]y competent

doctor

<

‘Probably the best known case of 11ab111ty of misdiagnosis is that ‘of

Fal

Vancguver Genera] Hosp1ta] V. Fraser:?*52 where two 1nterns .in the emer-

gency department examined an accident victim, m1s1nterpreted h1s x~rays
and sent the patient home, missing the‘diagnosis of a dislocated fracture

. of the neck. Upon ana]ysis, it;seems that their ski]l at reading x-rays

-t

r

~ '251. Hobson v. Munkley (1976) 1.C.C.L.T. 163 (Ont. HC.).

252. Vancouver Gen. Hospital v. Fraser su ra n. 70- and H6p1ta1 Notre Dame

de T'Espérance v. Laurent [ . 605.

R
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and their judgment in ignoring: the %atient's complaints were inadequate
because of inexperience. The answer, and the court so held, would have
been to refer the case to the specialist on ca}] fon assistance in
diagnosis. -

A doctor missed a "text book" diagnosis in an early Saskatchewan
case.253 The symntoms the experts said were clearly of "an abscess in
- the' Tumbar region" (an abscess ofbthe kidney from a stone in it), but thg
doctor diagndsed.grheumetism of the sciatic nerve or neuritis", and was
“held liabtle fon failing to meet his standard of care in diagnosis. The

K 18

patient"éﬁf?éred under this misdiagnosis for over a month, and the judge

\remarked 254

- When a medical man finds that his treatment, after fair trial, does
not assist the patient, one wonders that he is not willing to nobly
admit defeat and advise the calling in of someone who may be more
expert Such a course would not, it seems to me, be at all humiliat-
ing, and in any event no man w1th a proper appreciation of the value
of a human ]1fe should hes1tate for a moment to adopt it.

e

C]egr1y, discharging the duty to diagnose somet imes- means admitting
defeat and seeking assistance.

However, of the reported cases, far more‘te11 of doctons exonerated
than heid liable. Perhaps the best known Canadian case is the often

quoted Wilson v. Swanson255 where a surgeon made a diagnosis of.cancer "

fprior to an operation and during surgery received a pathologist's report

&4

253. Turriff v. King supra n. 135.
254, 1d. ‘at 678.
255. [1956] S.C.R. 804.
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,<that confirmed the probabi]ity. On the basis of:fhis diagnosis, he. pro-

ceeded to do radical suréeﬁy. The diagnosis was wrong, and tﬁe plaintiff -
brought action é]]eging that furthérvtests_gught to haQe beén done. fhe
Supreme Court 6ftCanada255 disagreed, because the tests suggested would
not have been.any surer a guide to the exercise of judgment'than those
upon which the surgeon relied. In an English case?d’ with s1m1]ar

facts it was held not to be negligence to misdiagnose cancer although the'
use of a djagnostic tool rare in England would have enabled a more

Cértaih dfagnbsis.

A patient'suffering‘frdm pain, weaknesé, menstrua]labnormality and a
mass in the uterughsubmitted to an exploratofy operation berfofmed by her
;fami]y doctor and a gynecoTogist.ng They had misdiagnosed. her condi-
“tion (she was’ pregnant and later had a normal child). She brought
action, but the court relied on expe}t evidence that her symptoms could
have indfbated an ectopic pregnahcy, a fibroid tumour or o&arian cancery
énd poinféd out that an error in diagnosis daoes hot mean an error in
med1ca1 judgment. | |

Another case?59 gid not end so happily for the patient whose
symptoms were t1redness, d1zz1ness, frequent urination acompan1ed by |

>burn1ng and d1ff1cu1ty in breathing and ‘walking. She died of a "haemorr-

A

256. The Court of Appeal (1956) 2 D.L.R. (2d) 193 had agreed with the
plaintiff. o e

' 257. Whiteford v. Hunter supra n. 121; see supra s. 2.(b)(ii)C. of this

chdbter. See also Pudney v. Union-Castle Ma11 SS. Co. [1953] 1
. Lloyd's Rep. 73 (Q B.)..

258 Finlay v. Hess (1973) 44 D.L.R. (3d) 507 (Ont. H.C.). - |

259. Serre v. de Tilly supra n. 193.




"hage in the lower brain stem and upper cervical cord from an unknown
cg%se". The court held that the doctor's diagnosis of hysterig was con-
sistent with hef symptoms at the time of the examination. The fact that
another doctor might have made a different finding or that a blood test
wou]dlhave indicated a possible piate]et defect did.not'fix the doctor
with neg]igenfe.s “

| A doctor engaged'fb look af£er,worker$ at a camp in 1927 diagnosed
skin eruptions as the after-effects of influenza or as erythem®260
Later, a health- officer diagnosed them as mi]dﬂcases of smallpox with .an
unusual rash, but expert evidence indicated thafiwitﬁout the appearance
of a typical lesion,® smallpox is d;fficu1t to diagnose, and the court
held thé doctoklnd; f}able. A doctor in 1960 diagnosed a Ehi]dﬁs condi-
tion és an acute upper respiratory infeqtion.ZG] Her condition
deteriorated and she suffered a convulsion followed by,céésatipn of
breathing and serious brain damage. Experts e§§mining‘the symptoég in
retrospect could not aéree on the diagnosis or cause of the child's
injury. Two agreed it was probably encephalitis with aﬁdegree of epig-
ldttitis, while another thought‘it was due to epiglottitis aTone. AT

. agreed that epiglottitis, a rare disease, would not have been known in

1960 to a general practitibner; and the defendant's diagnosis and follow-

VA .
up care was held to have met the standard expected of him. "

Another general practitiomer escaped iiabi]ity in 1964 for faﬁTing to

diagnose carbon monoxide poisoning.262 His diagnosis was influenza,
. . - . Q-

260. Hamilton v. Phoenix Lbr. Co. [1931] 1 W.W.R. 43 (Alta. C.A.).

261. Tiesmaki v. Wilson supra n. 38.

262. Ostash v. Sdnnehberg supra n. 41.
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which Qas prevalent at the‘tiﬁé, ;nd the court held that in all the
circumstances; the doctor‘could not have been expected to detect a
GOdourless, deadTy gas, in spite of the fact that a specialist and the
" chief coroner were definitely bf the opinion that the doctor should have
considered carbon monoxide poisoning. Another genera]‘practitionef atso
testified saying that he had rarely seen such cgses. A doctor who263
failed to diagnose mastoiditis was chastised by the court which said that
he was not prudent in stating sd confidently that there was no mastoid
trouB]e when he was unable to make a diagnosis. He was, however, held to
have mét thé7redu1red standard of care. It was also suggested that he
» /

might have admitted defeat and called in a-specialist although at that
time fheré.was found to be no duty_to do so.264

in a:very recentlcase, a doctor's diagho;{é 6f gastroenteritis where
the patient had meningitis was held not neg]igent,265 in spite of his
failure to test for what the experts testified were two classic symp-
toms: headache ané stiff heck. The court found that these were either
absent or_nOtAfeported to him and found his diagnosis to be proper, but
held him liable for his failure tovhospitalize a very sick man. " It
.appears that this case reached the just result of 1iabi]1ty for the wrong
reasons. The évidence indicated that when the doctor saw the patient, -
there were symptoms moré severe than those associated with. the viral

infection. The doctor had also been alerted to the fact that the patient

263. Jarvis v. Internat. Nickel Co. supra n. 56.

264, Thére is now a duty to refer. See jnfra.

265. Dale v. Munthali sugfarn..54. See also Sadler v. Henry [1954] 1
Brit. Med. J. 133T; Vachon v. Moffett (19711) 40 S.T. 166 (Que.).
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had ho'sp1een which, aceording to the evidence, is*a'condition rendering
a patient more vulnerable to the disease. Yet the doctor neither carried
out the simple tests nof inquired about headache. * Furthermore, his
_scanty nofes included oe1y the patient's naﬁe,‘healtﬁ care number and the
incorrect diagnosis. -

A doctor's role in diagnosis cannot be just a passive one. Within
reasgn,'ff Sfmp]e tests are indicated they should be earried out; if
certain symptoms could be critiea1 they should be canvassed.

Even specialists, who have to meet a higher standard, may not be
1iab1e for a failure to diagnose.266 An orthopedic surgeon who diag-b ’ -
nosed a "s]ippea disc" and operated was satisfied that the operation was
successful and that the patient would be relieved of his prior symptoms

Recovery was not as expected, however, and a second operation was per-

/
K

formed by a neurosurgeon who d1scoyered "a large chunk of extruded disc

<

material’ in the area. The patient sued the orthopedic surgeon for
failure to-diagnose, locate and remove this material in the‘first obera-
tion. The evidence left some douht as to whether the extrusion fouqd in
the second operation was present during the first but the trial judge
.held that even,if it was, the doctor es.a specialist had met his standard
of care /in the diagnoéisrand surgey. . Reéafding the diagnosis, he examin-
ed the patient, tested extensively and arrived at a reasonable diagnosis.
The tests that a doctor is expected to carry out are only those in

common. practice. 267 A doctOr in 1932 was he]d not liable for missing

266. Lepp v. Hopp (1977) 2 C.C.L.T. 183; reversed on, the conseﬁt issue,
(1 ;9) 8 .L.T. 260 (Alta. C.A.).

267. Moore v. Large supra n. 20.
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the diagﬁosis of a dislocated shou]der. ‘AI] of the normal tests were
consistent with his diagnosis of sprain but an unusual congenital defect
in fhe patient led to tﬁe incorrect ﬁiagnosis. An x-ray wou]d.héve
exposed the problem but was not iﬁ common use and'Qas expensive for the
patient, and £he doctor's failure to use it was not ngg]igence.

In sUmmary, the duty to d{agnose requires a doctor_to take a full
history, Jseitests in common use and consult or refer if necessary. He‘
 must take reasonable cére to detect signs and symptoms and formulate a
diaéﬁoSis using good judgment. He cannot act only on what he is told;
-sophisti;ated tests and continuing knowledge of diséase must be employed ’
when appropriate. His skill and judgment hust bexin step with that of
his co]]eaéues but néed\not be advance of their's, and if he meets this

standard of care in the circumstances he will not be held ljable to a

patient injured by his misdiagnosis. I o

‘(c) The Duty to Refer

| ReCQghizing'that no person is‘infa]1ib]¢ nor master of all knowledge
and skill, the Supreme Court of Canada has saihvthere is é duty upon a
docfor in some‘cffcumétancestto refer a patienf td another doctor.268
" The term "referﬁ may mean either that‘the doctor confer with a colléague
.and then carry on treatment himseif, or that the patient is passed com-

pletely into the care of another - doctor.

268.-Vail v. MacDonald supra n. 44; Ares v. Venner [1970] S.C.R. 608.
EarTier authority to the contrary, namely, Jarvis v. Internat.
Nickel Co. supra n. 56 is overruled. See also Nathan, supra n, 19 o
at 46; Sherman, supra n. 32. R ' ‘ ’ ’
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There is no absolute test to ascertain when a doctor should refer or
L g ' ) 4

consult, but the cases suggest that it is indicated when:269

i) the doctor is unable to diagnose the patient's condition270
ii) the patient is not responding to the treatﬁent being_gjve?27]
jii) the patient needs treatment Which the doctor is not.coﬁpetentvto
give27? |
iv) the .doctor has a duty to guard against his\bwn inexper.ience
(e.g. the student doctor)273
V) the doctor cannot continue to.treat a patient (e.g. while on-
vacation).274 “
A critical factqr in the duty to refer is the timing. How soon must

the counsel of a colleague be sought? Imn a large hsopital or an urban

setting‘thislstep may be simply and expeditiously taken. Indeed, in a

large teaching hospital it_will be common. However, a rural general
practitioner may have to balance many factors such-as:hjs ability, avail-
able equipment and facilities, thea patient's prognosis, .the distances

involved and the effect of a move on the patient before sending the

269. Chipps v. Peters supra n. 64.

270. See supra n. 268. —~

271. Turriff v. King supra n. 135.

272. Bell v. R. supra n. 104; Kunitz v. Merei []969] 2 0.R. 572 (H.C.).
See also Canadian Med1ca] Protective Association, Annual Report 1976

-3t I3 where it is stated: "Do only the work for which you are ,
trained; refer work you cannot or should not do to someone who can".

273. Fraser v. Vancouver Gen. Hosp1ta1 supra n. 70 Daoust v. R. [1969]
D.R.S. 594 (Ex. C.C.J.. —

274. Wilson v. Stark supra n. 43; Re Lesk [1947] 3 D.L.R. 326 (B.C;S.C.);

Bergstrom C. S 5713 {Que. S. C
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. patient to another doctor. Nonetheless, advice and the opportunity to
collaborate with a colleague can.befachieVeq quickiy be te]ephone.. Thé\
cases indicate that the courts realize that it is easy to be Qise after
the fact and so long.as the referral is made within .a reasonable.time no

. 1iability has foTlowed. Iﬁ a case where the patient’had polyps removed
by an otolryngologist there was extensive b]eeding and twenty-four hours
1atef her eye was swollen, bruised and bulging. . The‘next day it was
worse andgfii\;jtignt complained of 1st of sight so the\doctor referred

-her to an ophtHalmologist but he could not see her for sixéhour;. One :
expert testified he would have acted on the symptoms more promptly but
the qto]aryngo1ogist was held not liable for the permanent loss of .vision®
in the eye.275 On the other hand, a surgeon who ﬁaiied to confer for
twenty days while his patient showed clear signs of circu]atory

.impairment was held liable for .a failure to refer.2/6 .
‘AOverjaps between the ]imitsAof professional competenc;\badée diffi-

culties for thg courts who must depend on,e*pert eQidence_to set the

boundaries. In a case277

where a general suréeoH removed a patient's.
uterus and'did “"repair work to improve her bladder condition and’stop,thé
protrusion of her‘organs", the ﬁatient arqued that éhé should have been
referred to a gynecologist.  Theltrial judge and the Court of Appéal were
i hot fn_accord;'deéver, because df the equivocal nature of the expert

evidence as indicated by these words:278

275. Kunitz v. Merei supra n. 272; see also Bell v. R. supra n. 104. :

276. Vail v. MacDonald supra n. 44.

277. Chipps v. Peters supra n. 64.

278. 1d. at 8. .°



While it is true that a surgical procedure such as that undertaken
here would not have been carried out by & general surgeon in the
major teaching hospitals in Toronto and London, but would have been
performed by a specialist in gynaecology, nevertheless the evidence
did not go so far as to establish that the surgery was beyond the
sphere of the competence of a general surgeon. Indeed there was
evidence to the contrary. Dr. Morgan,.who is a specialist of the
highest qualification, and whose extensive responsibi]ities include
the training of general surgeqns insofar as procedures in gynaeco-

the general surgeon in this fi

, and ‘that surgery such as that™in

logical matters are concerned, ;jptab11shed that there is a role for
el

question is performed by generaX surgeons.

.

The standards set by the courts in regard to competence and division

between specialities can only be as clear or certain as the medical pro-

fession itself is on the matter.

Although “arrangements for a patient's care during a dbctpr's‘absence,

for example during vacatien, have often been made casually, the persis-

tence of patients and courtesy of colleagues has rarely resulted in

liability being found in Canada on the basis of”abandonment,2_79 which

is a failure to refer at its most -extreme.

(d) The“Duty to Treat

(i) Quality of care

A doctor who has undertaken the attendance and diagnosis of a

patient, perhaps with consy]tation, has a duty to treat the Eatient.

279. Re Lesk supra n. 274; Wilson v. Stark supra n. 43. But see Berg-

The

strom v. G. supra n. at 274, See also Canadian Medical Protective
Association, Annual Report 1975 at 15 .for a case where 11ab111ty was

admitted.
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best medical care is as individualized as the human beings it involves;

“t

{ndeed, it is the essence of medical care that the care a patient

'receives be unique to him. Adversarial re]ationships betweén doctor and
patiéﬁt often stem from the“patient's complaint that the doctor did not ~\\»
déa] with him, thaz\he was just another "ga]]hbladder" or "neurotic". v

Reactions of some doctors to these complaints +include: a doctor cannot |

get personally involved with his patient, the less said to the patient \
the better, or a doctor would spend all his time talking instead of \\
£ : ‘ -

operating. These physicians miss the point. The essence of a profes-
sional re]ationship, especially the doctd?-patieht relationship, is care
and communication. The absence of this rapport 1s‘aTways found’somewhereh
in the facts of a case that is titigated, which the Canad1an Medical
Protective Association regu]ar]y points out to the membersh1p in the
Annual Reports 280

It is not feqs1b]e to discuss under this heading every case in which
it has.been alleged that a doctor was neg]igént in his treatment of a
patient. Covered hefe are oh]y’the most litigjous areaé and troublesome

cases. The section discusses surgical and anaesthetic mishaps, probliems

——
\
)

with drugs and injections, and complications from casts.

(ii) Surgery - ' - _ s /I
Many law suits have been commenced as a consequence of surgicaL/miSQ

"haps and as the basic principle of all negligence law has been applied in

-

280. See, for examp]e Canadian Medical Protective As&ociation, supra n.
272 at 1T,
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them it is, perhaps, worth repeating. ‘Any doctor who undertakes.the
surgical treatment of a patient must, in doing so, meet the standard of
care of a reasonable medical man considering all the circumstances.

The cases indicate that surgical problems coming before the courts
fall into three cquggzies: 1) surgery‘more extensive than necessary; 2)
damage to other tissue or organs; and 3) objects Teft insidc the Body;
Anaesthesip]ogica]kmishaps are also common but are dealt with separately.

In the mﬁstaken belief that an ulcer patient was suffering‘from
cancer, 4a doctor re;oved "large portions of the giaiﬂiiff's étomach, pan-
creas and the entire spleen".281 fhe doctor was exonerated because he
had met the standard of care in his reliance on a pathologist's report |
and his pre-surgical d1agnos1s was reasonab]e But the surgeon who
operated on the wrong 1eg of a polio victim82 3ng the surgeon who
fused the wrong cervical vertebrae283-cou]d not be said to have.acted
" as reasonable surgeons in the circumstances and were held 11ab1e

_ Atcidenfa] injury during surgery has often been a subject of litiga-
tion. While removing an infected cyst,.a surgeon damaged the patient'é
spinal accessory nerve'and in the 1ight of the expert evidence was held

liable,284 as was a surgeon who severed a nerve when operating on a

patient's wrist.285 The evidence of negligence was irrefutable in

281. Wilson v. Swanson supra n. 255. e supra s. 2.(b) of this chapter.

282. Stapie v. Winnipeg supra n. 168.

283. David v. T.T.C. supra n. 225.

284. Fizer v. Keys [1974] 2 W.W.R. 14 (Alta. S.C.).

285. McKeachie v. Alvarez supra n. 50.
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another case where a second operation showed the wall of the patient's

.bladder to have been "tied into" a hernia repair done by the first sur- -

geon who had accidentally cut ahd then sutured it.286 That' even a
s1mp1e and common” procedure may hold risks for the doctor and pat1ent
was borpe out where the surgeon removing polyps from the patient's nose
caused a retrobu]ar haemorrhage. 287  The action was dismissed because
the otolaryngologist had met the standard of care to be expected of hm.
A surgeon who démaged a patient's ureter while doihg a tubal ligation was
held not Tiable 5%cahsevthere.was no evidgnce to support the a]leéa-
t1'0n.28’8 The action was also dismissed against a surgeon.carrying out
an 1nherent]y mor.e dangerous procedure which caused the death of the
patiént; in remov1ng a disc, the orthopedic surgeon 1acerated the aorta -
and the vena cava;289 ?
The story of objects lost and found during surgéry is an old one.

One authority290 has said “the danger of swabs being overlooked at the

end of an abdominal operation is a very real and grave one and in-conse-

quence extraordinary precautions are commonly taken in an attempt to

reduce this risk as far as possible". Most of the reported cases occur-

286. Melvin v. Graham [1973] D.R.S. 659 (Ont. H.C.).

287. Kunitz v. Merei supran. 272; see a]so Canadian Medical Protect1on
Association, supra n. 272 at 14. »

288. Hobsén v. Munk]ey supra n. 251

?89. Chubey v. Ahsan supra n. 90, see also Kapur V. MarSha]] (1978) 4
C.C.L.T. 204 (Ont.y. ) _

R

290. Nafhan; supra n. 19 at 78.
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red during the -period from 1920 to 1950.291 The precautions employed
included the use of sponge with tapes attached, sponge counting systems

and vesting the surgeon with a residua]mduty to ensure that nothing was

A

left benind. In two Canadian cases a doctor292 and dentist293 were

-held to be negligent when their pat1ents d1ed by suffocat1on on a sponge
Teft beh1nd after a tons11]ectomy and asphyxia from a gauze swab left
after denta1 extract1ons While modern surgical practﬂce and the system
of ass1gn1ng a nurse to count sponges has reduced’thé/r1sk of sponges and

7

. other foreign material being left in the body, 1t\st111 occurs on

occasion.2?4

when surgical instruments are left behind in the patient's body
liability does not necessarily follow. In a.cése}ffomﬁNew Zealand?95
in which a‘bair of forceps was discovéred in the patiéhf's abdomen gfter
-surgery, expert evidehce indicated that they probably slipped 1n:because
it was the surgeon's habit to place instruments on the patient's chest'

but that this practice was “usual and proper". Similarly, in two early

“

291. See -Jewison v. Hassard supra n. 9; Waldon v. Archer (1921) 20 O.W.N.
77 (H.C.); Van Wyck v, Lewis supra n. 10; James v. Dun]op [1931] 1
Brit. Med. J. 735 A ‘thorough dis Scussion of the "swab™ cases

" appears in Nathan, supra n. 19 at 77-86.

292. Anderson v. Chasney supra n. 18.

o~

" 293. Holt v. Nesbitt [1953] 1 D.L.R. 671 (S.C. c ).

'294. Karderas v. Clow supra n. 8; see also Radc]yffe v. Rennie supfa n.
174 where the issue was whether' gauze found in the pat1ent s body in

1961 had been Tleft fn, in 1944 or 1959 on the occas1ons of previous

surgery.

- 295. MacDonald v;.Pottingerm[1953] N.Z.L.R. 196 (S.C.).

8

-/

~ 207



. 299.“Glon1ng v. Miller (1953) 10 w.N.R.,414_(A1ta. S.C.).

208
Canadian cases where a tube was left in an.incision296.and a portion.of
~ a broken fbrceps was Teft behind297 thbre was' no liability. In the
. first case it wgs the nurse who was held negligent and in the‘second no
1n3ury was. proven to have been caused by the fore1gn body However, sur-
geons were held liable in two later cases. In a New Brunsw1ck case298
seven months after a Caesarian Qperatibn "an Al11is forceps five and three
quarter to five and seven eighth incheS“}ong and two inches broad at the
ends", was removed from over the right kidney of the patient' and the
'surgeon was he]d to have breached the standard of care expetted of him.
‘In an A]berta case, 299 surgeon used his own 1nstrument§;<n perform1ng
' a Caesar1an sect1on, and f1ve years-]ater the patient requ1red'surgery to
'retr1eve the doctor S. Ke]]y forceps (about six inches long) which had

been left in her abdomen The surgeon was he]d negligent.

o

(iii) Anaesthesiology

Anaesthetic mishaps can both occur very quickﬁy'and result in serious
injury to the patient. TheiCanedian Medical Protective Association has

advised its member.ship:30O

296. Thompson v. Barry [1932] 1 D.L,R.{BOS; reversed [1932] 2 D.L.R. 814
: (Ont C.A.).” “i L : o

- 297. Hutch1nson v. Robert supra n. 182.
298. Taylor V. Grax (1937) 11 M.P.R. 588'(N B.C. A )

©300. Canadian’ Medical Protection Association, supra n. 272 at 12.

b}
&
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~ The complexities of modern anesthesia nowadays demand not only the
undivided attention of the doctor administering the anaesthetic but
also that the anaesthetist have the knowledge, skill and experience
to recognize and deal promptly with complications which may arise
insidiously or suddenly and unexpectedly.

~ As well it has counsel against the occasional practice of anaesthe—'
siology:307 ‘

' It is still widely accepted in Canada that doctors need not necessar-
ily possess specialist certification in order to practice anaesthesia
safely and completely. This notwithstanding, nowadays it must be
appreciated that anaesthetic work. is not for the occasional anaesthe-
tist who may be lacking in .detailed knowledge of the pharmacology of"
patent and dangerous anaesthetic agents -and who may have only infre-
quent opportunities for the necessary experience in their use. From
the medico}%§§§1 standpoint such deficiencies can be unacceptable.
The cases bear out'the warnings. The Supreme Court of Canada has

twice heard cases against anaesthetists and found them liable. -~ In one
case302 an éxp1osion resulted from the doctor's negligence in leaving
the oxygen flowing on, an ether can whi]e“the'Magi1] tube (a small tube
introduced into-the trachea) was not connected to it. A spark of static
electricity set the oxygén—ether mixture aflame. The Court of :

Appea13o3‘found a breach bf the high standard of care expected because

301. Id. at 14.

302, Crits v. Sylvester supra n. 1; see also Paton v. Parker supra n. 7.

303. Crits v,valvester id.

(.
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of the handling of dangerous agents. In the second case304 an anaes-

thetist administered a caudal anaesthetic .comprised of Xylocaine added to’

adrenalin. Serious inflammation of the spinal cord resulted in permanent
paraplegy. The expert evidence was that the paralysis would not normé]]y
follow the proper adminiStration_Qf a caudal anaesthetic and the defen-

dant's hypothesis that the patient had a sensitivity to the drugs used

~

was rejected. The result for the patient was as insidious here as it was

sudden in the first case.
The complexities of modern anaesthesia are underscored in two other
cases. During the preliminaries to an “"open heart" operatioﬁ, a stopcock

“

was not comp]ete]y turned off allowing air into the venous syétem of the

patient who ‘was thereby seriously injured. The court commented on the

great dangef to the patient if air passed through the line and on the
failure to utilize the‘heans and methods known-and available to eliminate
the danger.) Both the anaesthetists requﬁred on this sobhisficated proce-
dure were héld liable. 1In a very recent case305 a patient became a
quadr2p1edgic wﬁén an anaesthétist using a new method'of.artificial yen-
t11at1on, "transtrachae] vent1]at1on " deviated from the practice laid

down by 1ts inventor with the result that the pat1ent suffered from

304. Martel v. Hotel-Dieu St-Vallier (1969) 14 D.L.R. (3d)445 (S.C.C.);
. see also Walker v. Bedard [1945] 0.W. N. 120 (H.C.) where the patient
- died from the effect of Nupercaine, a spinal anaesthetic, and
Sisters of St. Joseph v. Villeneuve [1975] 1 S.C.R. 285 where a

ch1ld Tost his right hand from a misplaced pre-operative anaesthe-

tic. See also Roe v. Minister of Health supra n. 78; dJones v.
Manchester Corpn. [1952] 2 ATl E.R. 125 (C.A.).

305. Holmes v. Bd. of Hospital Trustees of London supra n. 16. Note that
o other doctors were held Tiable for their neg]wgence in contri-
buting to the 1nJur1es suffered. _
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massive tissue emphysema. Negligence was found and the damages awarded

at trial were over $700,000.

. Tragedy occurred306 when -3
fluid intake prior to surge
encountered in anaesthetd

and regurgitated/into the lungs. Dedth ensued 3

» B
T \ . : .o
The stsndard of care expected of any doctor 3 by the risks -
1nvo]ved:\§C early, in anaesthesio]ogy the risks are high.akd it follows

thét;the stéﬁdgrd of‘care js high. Furthermore, the extensiye injury
often suffered by the patient;means that the compensation rehuired is
large. Anaesthesia is an area of high risk: for the patient of injury,

for the doctor of liability.307

" (iv) Drugs and injections

. The use of a drug always involves risk. It may be the gpssibi]ity,

albeit remote, of an allergic reaction by the patient, or it may be the

choice of the wrong drug or carelessness in its administration. The

306. Webster v. Armstrong [1974] 2 W.W.R. 709 (B.C.S.C.).

“i g

307. See Gorback v. Ting [1974] 5 W.H.R. 606 (Man. @.B.): Where the injury

was a chipped ‘tooth, no liability; Kangas v. Parker’ supra n. 55
where the injury was death, Tiability. Girard’v. Royal Coqumbian
Hospital supra n. 175; see also Canadian Medical Protective Assocda-
tion, supra n. 272 at 12 and 16. Note that another high risk area,
the recovery room, is discussed in.Chapter 10. '




future might even see actions for a failure to treat with drugs.308

The standard of care is elevated by the greater risks in this area,

but liability is not aufomatic. ~The requirements for the finding of neg-

309

ligence must as always be proven by the plaintiff, and because of

‘the cdmp]exities of pharmacology and physiology it may be difficult to
prove the causal Tink between the.drug and the 1njury,3]0 even with thé

[

assistance of the evidentiary doctrine of res ipsa loquitur.

Cases dealing with an ad?erse reaction to a drug are illustrative of
this difficu]ty A doctor was held not liable when the v1ct1m of a dog
bite suffered a toxic reaction to an anti-tetanus shot 311 The expert
evidence was that the reaction was extremely rare and the doctor had met
his 'standard of care in adm1n1ster1ng the injection which, while it was
the cause-in-fact of the serum neur1t1s, was not held to be the proximate
cause. The owner of the dog was held Tiable, though, as the patient was
found to be a thin-skull person and thus an exception of the foreseeabi-

Clity ru]e.312' The same hurdle, that of a reaction so rare as not to be

reasonably foreseeable, precluded recdvery by a patient who was hypersen- .

313

. sitive to Nuperéaine and one who went beyond the desired state of

3

308 See Parsons v. Schmok‘supra n. 111 where the plaintiff unéuccessfu]f
.. Ty alleged that anti-hypertensive drug therapy could have averted
his stroke. See also Vail v. MacDonald supra n. 44

'309. See supra.
310. Webster v. Armstrong supra n. 306.

311. Winteringham v. Rae and Robinson v;'Post Office sdpra n. 194,

. 312. See supra.

313. Walker v. Bedard supra n. 304; see also Martel v. Hotel-Dieu supra
n. 304 where the hypersens1t1v1ty argument was reJected. '

u

-
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Lo Q\L,
‘

‘ drbwsiness to unconscioUSness from treatment with Thoraz1‘ner.3]4

If tests are available or suggested in conjunction with drug therapy.
the standard of care may reuuire that they be carried out. It was imporé
tant in the anti-tetanus cases where preliminary tests were done 315
and a doctor who failed to conduct hear1ng tests as suggested by the
manufacturer during -massive doses of neomycin was liable to the pat1ent
who® suffered a permanent hearing loss. 316 S1m1]ar]y, a patient who was
a]lergic*to penicillin was successful in a suit against a doctor who
neither jnquired nor checked her records prior to givfng her an 1njection
of procaine pehici]]in.3]7 In a very recent case'3]8 the patient was’
treated with chloroquine for-a syin disorder by her doctor whc'referred
her to an ophthalmologist after reading that_it coulu cause permanent
]oss of vision. However the doctor did not read carefuily en0ugh the
ophthalmologist' s report which 1nd1cated corneal changes The judge said
“that "...the standard of care, hav1ng regard to_the inherent dangers

involved in the use of the drug, must of necessity, be very high." and

held the doctor neg]igent.3]9

6’3

314. Buchanan v. Fort Churchill Gen. Hospital [1969]\D.R.S. 586 (Man.
‘ Q.B.). _ . - . >

315. Supra n. 194.-
316. Male v. Hopmans supra n. 85.

317. Chin Keow v. Government of Ma]ays1a [1967] 1 W.L. R 813 (P.C.).

318. Crossman v. Stewart supra n. 83.

319. Id. at 56. ‘Note that the patient ‘was held two-thirds to blame
because she had been obtaining drugs from a salesman after her . .
prescr1pt1on ran out :



An error in the administration of a drug; be it the wrong drug, theA
wrong dosage, or a m1sp1aced injection, often results in 11ab111ty
Mistakes as to drug or dosage are often patent while the misplaced injec-
tion may be more difficult to prove especially in terms of causation.

Liability has béen found in a number of wroné drug .cases. In a very
old one in Quebec the doctor Wrote "bi-sulphate of morphine" instead of
“bi-sulphate of quinine" in a prescription for a child, who died from
it.320 1n a modern caSes,32] a doctor doing a minor operation on a
thumb intenqéd fo inject Novocain but in error injecfed adrenalin. The
patieht died. In a rémarkab]y similar fact situation five years
earlier322 which also resu]ted in the patient's death a doctor setting
a thumb askea for Novocain but was given adrenalin by thé nurse. It was
. found that the doctor could rely-on the nurse.and was not neg]igenf; but
the nurse and hence thejhospité] were he]d.aCCouhtable. Considerihg the
extreme consequence to a patient it'might be preferable to requireq;

doctor,a]so to check the 1ab€l under such circumstances.323 Liability

has fo]]owed the administration of an excess1ve dose or the wrong drug in

.

320. Jeanotte v. Cou111$rd (1894) 3 R.J. 461 (Que. Q.B.). The pharmacist
had substituted sulphate of morphine but it was held bi-sulphate of

mo ine would have had the same effect. He was held one- s1xth at
ault and the doctor five-sixths at fault.

© 371, Pollard v. Chipperfield (1952) 7 W.W:R. 596 (Sask. C.A.).

. '322. Bugden V. Harbour View Hospita] supra n. 13.

323. Nathan, supra n. 19 at 60. This would be consistent with the
residual duty to check the operat1ng area for foreign material
left. See supra.
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a number of English cases as well,324 .

Where an injection is misplaced or a needle broken ngg]igence has
sometimes been found. When vaccinating a young girl a doctor chose an
inner rathéf than an outer aspect of the arm and when she suffered
"mu]tip]e-takes" of the vacéine and a secondary infection, she sued but
was unsuccessful.325 The expert evidence was that thé area chosen was
acceptéb}e, that the standard of care had been met, and in any event the
vaccination was not the proximate cause of thé infant's suffering. By
contrast anvanaesthetist in another case3?6 was held liable where a
young boy Was restrained while he attempted to inject pentothal into a
" vein but ins;ead injected it into an artery, which caused the child's
evenfua] ]osé'of his right hand. Inbanother case the patiept did prove
that he lost fingers.and a thumb as a resu]t of bici11jn getting iﬁto an
artery and thap a nurse had given him an injection of bicillin but the
Supreme Court of Canada32/ said the nurse had discﬁarged the evident-
iary burden resting on her by shdwing that the misfortune suffered by the

patient could have'occurred without neg]igegce on her part. The Court of

324, Strangew;;gfLesmere v. Clayton [1936] 1 A11 E.R. 484 (K.B.D.);
Collins v. Hertfordshire County Council [1947] 1 ATl E.R. 633
.B.D.); Jones v. Manchester Corpn. [1952] 2 A]] E.R. 125 (C.A.).
See Nathan, supra n. 19 at 58-59. '

325. Gent v. Wilson [1956] O,R. 257 (C.A. ).

326. S1sters of St. Jose h v. Villeneuve supra n. 304; see Armstrong.v.
McCTeaTand (1930) 35 0.W.N. 29/ where no 11ab111ty*?0T10wed the
transfusion of blood into an artery when the attempt had been to put

z; en§1de a vein; see also Caldeira v. Gray [1936] 1 A1l E.R. 540

327. Cavan v. -w11cox'(1974) 2 N.R. 618 (S.C.C.); see also Hughston V.
Josf [1943] I D.L.R. 402 (Ont. S.C.).
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Appeal328 had held her liable, saying her story thet she must have
followed a particular technique but did‘not specifica]iy remember this
~case was not sufficient]y cdnvincing. It seems_c]eer that the injection

was the cause-in-fact of the injury but the courts differed on whether it

ought to have been regarded as the prox1mate cause. ‘

Similarly when the injury to the patient occurs from a broken needle
the‘issue'of fereseeablity of risk'of harm has been the decisive factor.
In a Quebec case329 that went to the Supreme Court of Canada a young
boy resisted an injection but the doctor insisted on proceeding over the
_prbtests of the mother. Upon‘the,prick of the needle the boy moved his
arm and a portion of the needle broke uhderneath‘the skin necessitating
three operations and caus1ng temporary paralysis and permanent scars.

The Court said the cause of the injury was the injection wh1ch the doctor
" chose to adm1n1ster iy spite of the risk. On the other hand, in another
Quebec case330 a needle broke in a dental patient's jaw, and the court
| held that the dentist met the standard of care by using the same type of
needle others used. 0bv1ous]y the court felt that in th1s instance a
breaking néedle was not foreseeab]e.‘ The use of disposable needles has
removed the risk of fracture ffoh use. However the cases éhow that the

rwsk of fracture from movement remains especially where children are

[

1nv01yed. Shou]d a doctor exper1ence such an acc1dent he has a duty to

328. Cavan v. Wilcox supra n. 232

329. Card1n V. Montreal supra n. 29.

330. Bouillon v. Poire (1937),63 Que. K.B. 1 (C.A.); see also Gerber v.
Pines (1935) 79 Sol. J. 13 (K.B.); Hunter v. Hanley [ 1955] S.L.T.
213 (st Div. ), M1tche]1 v. Dixon supra n. 24 athan, supra n.
at 57 : , ‘
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inform the patient of what has_occurred.333

The administration of drugs involves a range of potential Tiability
for the doctor and difficu]ty of proof for the patient. At oné end are
the cases involving wrong drugs or dosages and broken needles in
children, where proof ié easy and. 1iability likely. At the other end are
cases involving adverse reaction to drugs, where proof of causation is
eSpecia]]y difficu]t‘and tﬁe doctor can meet his standard of care by
following approved practice and testing the patient for allergies or

known side-effects.

(v) Casts

S

Complications following treatment with casts Have.received a great
deal of attention in Cénadian courts. The>Supreme Court of Canada has
within the last detade heard three major cases and found the doctors
“liable.332 0f these three ‘cases two 1nvo1ved c1rcu]atory impairment
_and one an 1nfect1on following insertion of an rﬂf/amedu11ary nail.333
There are surprising simliarities among the threé cases. A1l involved a B
closed reduction of a fracfure w1th symptoms fo]]ow1ng that made it clear
.a11,was not well, In eachy the evidence was that the patient f)deter1o-

rating condition was ignored and the doctor's fo]]ow—upAtreatmént was

' 331. Hutchinson v. Robert f1935] 0.W.N. 172 at 176; reversed [1935]
O.w.N. 314 (C.A.Y w1th no reference to this p1ont S

332. Ares v. Venner supra n. 44; McCormick v. Marcotte supra n. 26 Va1]
" v, MacDonald supra n. 44.

333. McCormick. v. Marcotte supra‘n. 26.



described various]y’as "jnept“,334 "neglectfu1"335 or "concernég more
with mainféining the good fracture reduction...than with the main:
tenance of good circulation."336 Azfai1ure fo consult or refer-was
found in each case "and a failure to bi-valyve the cast or prescr1be anti-
coagu]ants was found in two.337 Two patients suffered amputat1ons and
‘the third serious permanent damage. Unheeded circulatory problems can'
lead to Toss of Timbs, énd the seriousness of this risk has‘moved the
courts338 g impose a cbmmon standard of care on all doctofs whose
treatment of a-patient raises this risk. It should be recogn%zed that
thié formulation of the sténdard of ca}e is a departure‘from the norm
which bases the standard of care primarily on the qualifications of the
doctor. It also 1nd1cates the magnltude of the r1sk for pat1ents as
perceived by the courts. '

Other cases worth noting also have-these apparently common'features
to varying degrees. In a Saskatchewan case339 3 patient sﬁffered

fractures of both legs, and after casts were appJﬁed he complained of

pain and nurses' notes indicated the feet were .cold and numb and the toes

were cyanotic. After 36 hours the casts was univalved (cut down one

»

»

334, 1d. at 22. .

335. Vail v. Macdonald supra n. 44 at 531. fi/m

336. Ares v. Venner supra n. 44 at 615,

337. Ares v. Venner and Vail v. MacDonald both supra n; 44,

'338 See 0' Byrne J at Alta. S/C T D. in Ares v. Venner; affirmgd in

II970] .C.R.*608 at 614 and in Vail V. MacDonaTld supra n./44 at 534,

339. Badger v. Surkan supra n. 45 see.also Park v. Stevenson Memorial
osp1 a1 supza n. 220. o~ R T (
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side) and the next day bivalved, but itéyas too Tate; both legs had to be
amputated. The doctor was held neg]igent in the follow-up treatment. In
another case340 a woman was put in a cast for a "chronic draining -
sinus" and sent home. -Motivated by pain she tried to contact the doctor |
but, it being a holiday weekend, four days passed before her calls were
returned. The doctor removed the cast two days after that but she was.
suffer1ng from gangrene and her leg was amputated. The court found the .
doctor was negligent by failing to make proper arrangements for checking

the patient during the weekend, and by failing to see her earlier.

In a Manitoba case341 4 patient broke her ankle in a fa]] and the
1ntern who X- rayed it found a s1mp1e transverse fracture with no dis-
p]acement He taped on a plastic s]ab and the defendant doctor put on a
Vwa1k1ng cast the next day but took no further x-rays. Expert evidence
“was that a second x-ray shou]d have been taken to ascertain if any dis-
p]acement»occurred in the “interim. After 18 days of "excrutciating pain"

an x-ray was taken which showed a disp]acement of at least one half an

inch, which led to the patient's having a deformed ank]ez It was held

Nty

that the doctor had failed to meet the standard of eare by not taking an

x-ray prior to applying the cast.

' 340. Bergstrom v. G. supra n. 20.

341. Parkin‘v. Kobrinsky supra n. 117. See also Moore v. Large supra n.
20 where it was held not neg]1gent to fail to take x-rays. The
standard of care changed in the 33 years between these cases. See
also Price v. M11awsk1 supra .n. nz..... . . T
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(e) To Instruct the Patient

’

It may be necesary for ‘the doctor to de]egate certa1n duties of the

medical treatment to the patient or hws family. Most doctors depend on

‘the patient.to report some symptoms .or details of fhefprogress of treat—

ment, and in these circumstances, the patient has a duty to act

‘reasonably in his own we]farej342 His failure to do so may prejudice

any claim he may have against the doctor.

The quest1on is whether it 1s reasonab]e in the c1rcumstances for the
doctor to shift responsibility to the patient. There is no doubt that 1t

is so where the duties are those a reasonable person could be expected to

carry out, such a taking drugs as prescribed,343 refraining from eating-

,"or drinking for a 1?mited-time,344 or returning.for.treatment as

requested345,or as required.346 In 1912 there was a case347 where -

the medical evidence was in conflict as to whether -it was reasonable for

the doctor to rely on an 1nfant’patient's mother. to notify him of a dis-

placement of a fracture. The ‘patient was a young child of a poor family

“r

342. See infra Chapter 6.

\\\ggs Crossman v. Stewart supra n. 83.

344. webstF‘V“ﬁrmstnpng supra n. 306; Barsy v- Govt. of Man (]966)'57'
W.W.R. 169 Man. Q.B.).— - S

345/’05trowsk1 v. Lotto (1972) 31 D.L.R. (3d) 715 (S.C.C.); Moore V,-

\\\b Large supr n. ZU.

46 . Murr1n v. Janes sqpra n. 218

347. Rickley v. Stratton (1912) O.W.N. 1341 (Ont. H.C.); see also Town v.
Archer -(1902) 4 0.[L.R. 383 (K.B.) where the pat1ent herselTf reTaxed
the bandages with s1m11ar consequences

\



.1iving a considerable djstance‘away on very poor roads. ‘But there was a
te]ephone in the town,“which the patient's-parent'coqu use to contact
the doctor. The leg was well bandaged in splints, and the mother was
thorough]y 1nstru;ted, SO the doctor left the pat1ent to the mother s
care.‘ There were further visits by the doctor but alsp evidence that the-
mother 1nterﬁered with the weights on the apparatus in order to re11eve
the chﬁ]d's!pain: Eventually, due to_misunion, an operation‘wasf
neoessary but‘again because of the mother ‘s Tailure to‘@bey'the doctor's
1nstructions'the child finiéhed with a deformed leg. It was held that
the doctor was reasonable in hﬁs‘re1iance on the mother. |

| When the doctor delegates to the” patient the performance of some part
of- the treatment there is a. dgtyuoneth\\doctor to explain clearly’ what
is expected of him and to warn. him as may/be,requ1red by the circum-
stances. As was/eaid in an early case: 348 V

,‘////

. where, "in the nature of the case\the doctor cannot. perform the
service hmself, he is bound to give such instructions as will enable
an ordinary person to follow his directions; and, if he failed to do

'S0 and injury resulted to the patient therefrom _he would be guilty
of actionable negligence.

N

,‘min another early case, quoted w1th approva] by Mered1th349 a judge
: warned 350

 348. McQuay v. Eastwood supra n. 112 at 4710.

,349{ Meredith,.supra,n. 9 at 88.

350a Town v. Archer supra n. 347 at 389.



The fa{lure onthe partiof a medical man to give a patient proper
instructions as to the care and use of an injured limb is negligence
for-which the medical man is liable for injury resulting therefrom.

In a Newfoundland case351 a patient lost a great volume of blood

after a dental extraction. When He finally sought megjqa1 assistance he

7

was near collapse bﬁiﬁfhe dentist was not held liable for the faf]uré to
~warn him of the 1limits of normal blood 16ss. The trial judge said, "any
adult of sound mind must be expected to know and appreciate:the effect of

too much ﬁoss of b]dod." iReéarding the wakhing'a doctor should give

~ about symptoms, he sajd:352

Now, I am prepared to believe that in some kinds of cases, parti-
- cularly in this domain of medicine and surgery, the failure'by a
doctor or surgeon to warn a patient as to the meaning of certain
symptoms, the significance of which might not be apparent to a
layman, might properly expose the practitioner. to d charge of negli-
‘gence. The physician cannot always be in constant attendance upon
- his patient, who may have to be left to_his own devices; .and if the
(48 former knows of some specific danger and the possibility of its
occurring, it may well be part of his duty to his patient to advise
him<of the proper action in such emergency. As an example that
occurs to me, “a bandage or plaster cast may stop the circulation of
the blood; if this occurs the patient may think it perfectly normal
and.do nothing about it, while if given the proper instruction
‘beforehand he. could at once” inform the .doctor -or hospital. . [emphasis
supplied] : o . : ’ : :

' Thus, if the symptoms to be watched for are of a readﬁ]y‘bbservab1e

’ ~kind, or cdmmonly'known such as in the previous case, there may be ]ittle
or no duty for the practitidner to warn the patient, since a reasonable
person_in the-position of‘the'patient-wou]d;become concerned with such an

i . v
o

' 61351-:ﬁurrin v. Janes supra n. 218.

* . 352, 1d. at 405. . .
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event. If, on the other hand, the warning signs that may occur are not
pronounced, appear unrelated to the illness being tréated; or may be
unfamiliar to the patient, there may be 5 heavier burden on the practi-
tioner to warn his patient. | )

For example, a doctor was held 1iable when he failed to warn a \\\
patient following knee surgery that the drug he prescribed for her was- an
anti-coagulant which had the dangerous possible sjde effeét of causing
‘haemorrhage 353

Similarly, a pract1t1oner must warn a patient of the possible resu1ts
' that may be occasioned by .a cLange in treatment. In a British Columbia

-
354 the patient had diabetes and had taken insulin for eleven.

case
years; He went to the doctor\to see if he could receive a special diet
which wou]dfﬁnab]e him to reduce and‘possibly to eliminate the dosage of
insulin. Thé doctor put him on a special diet and reduced the insulin |
substantially. A diabetes specialist, called by the patient at Ffia],

_ Said that this wés a risky procedure because thé'reéu]ts are difficult ‘to
predict._ Within a week the pafientvwas i1l in a condition of bre-céma,
and went. to hospitalrwhere'his condition improved. At the tfia] there

- was a dispute as to the 1nstru¢tion the doctor had given the patient.

The doctor -blamed the patient for not fo]iowing instructions. fhe trial
judge fouhd‘that the pn]y warnihg given waé that the patient might expect

a reaction and might be away from work for several days. The court found

that the doétor had not met the standard of care in carrying out his duty

X

353 Cr1chton v. Hastings supra n. 14.

354 Marsha]] V. Rodgers [1943] 2 W.W.R. 545 (B. C C.A. )
{ . . 4
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to instruct the patient because the treatment was dangerous and the

doctor did not monitor the patient as carefully as he should have.355

There might be cases in which certain duties might be properly dele- B
gated by an attending physician to others...but in a case such a

this, where admittedly a dangerous remedy was ‘being tried, it would

seem to me that the appellant was negligent in delegating to the

patient himself the duty of deciding what his real condition was friom

time to time from what might be called only his subjective symptoms

without having daily tests made.

Had the doctor in this case-given adequate or reasonable instructions
and warnings which the patient had not followed, then the patient might

have lost his case or been held contributorily neg]igenf.356

4. Conclusion

The pfincip]eé of negligence law have been discussed in some detail
;énd with réference to the caseé.fhat have come before our courts, in the .
hope that they will }hUs‘be more gasi]y understood. Of a]]»areas of
_‘privaté law, negljgence_is the mqst f]eXible and sensitive to necessary
~ change. Becauge_it.ié continua]]y developing and being applied to novel
purposes, there tends to be some inconsistency in terminology aﬁd analy-
515;357 This troubles many in both the legal and medical professions

but -it should be remembered that this is'only a symptom of its adaptabi- .

355, 1d. at 555. : | - \

356. Crossman v. Stewart supra n. @3

357 For an example of this w1th regard to duty see Sm1th uEr n. 3.



1ity, which in turn justifies an optimistic expectation of the continued
'utility of tort 1aw for adjudicating disputes between doctors and

patients and, more importént]y, for contributing to bositive changes 1in.

the doctor-patient re]étionship.‘ . ' -
A doctor must care for his patients according to his duties and
"standards discussed in this chéptef; but‘he is neither Quarantof nor

insurer of good results:358

It is easy to be wise after the event and to condemn as negliigence
that which was only a misadventure. We ought always to be on our
guard against it, especially in cases against hospitals and doctors.
Medical science has conferred great benefits on mank ind but these
benefits are attended by considerable risks. Every surgical opera-
" tion is attended by risks. We cannot take the benefits without
taking the risks. Every advance in technique is also attended by
. risks. Doctors, like the rest of us, have to learn by experience;
‘and experience often teaches in a hard way. ' :

~

1]

358. Roe v. Minister-of Health supra.n. 78 at 83 per Denning L.J.
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CHAPTER VI
DEFENCES TO AN ACTION IN NEGLIGENCE

- The preceding chapter sthied the negligence action primarily from
" the point of view of the plaintiff. Its concern was to describe what
the plaintiff in a neé]igence action against a doctor 6r hospjta]]

must prove. This chapter deals with the action from the defeﬁdant's~
point of view, and describes the various defences avai]abie to é doctdr
or hospital in a:negligence action.

The’defences can be roughly divided.into two groups, informally
labelled for the purpose of this discussion as "passiveﬁ and "active
defences. A.p1éintjff in a neg]jgencebattioh musp succeed %n proving
all the elements discussed in Chapter V; his failure to do 50 will
' result in his losing the case. By the term "passive defence" is meant
a defence whichirelies upon the p]aintiff;s failure to prove one of the
elements of-hisrcasé: Thfs,can'occur~in two ways.

First, a plaintiff who fails to show the existence of duty,2
breach of thé standard of care,'injury‘qr causation may.face at the end
‘of his case tﬁe defendant's app]iCatioﬁ for a “non-suit“lwhich is a
‘réﬁuest that the action be-stbpped then and fhere Lecauée~the,p1aintiff

has failed to make out a prima facie case,.that’is, a case in whitﬁ'all

N

1. The position of the hospftal»is discussed in more detail infra
Chapter 10.

2. This is very rare in medical negligence cases.
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the required elements appear to be supported By some evidence. If the
defendent's application is successful the action will be dismﬁssed and
no defence will be required. This rarely occurs, however, because
cases of such Tlittle substancé are rarely takeh to trial.

Second, which is the more usual instance; the defendant may attack
the essentials of the plaintiff's claim by the introduction of evidence
of his own and by discrediting of the plaintiff's evidence through
cross-examination and other adversarial Fechniques.3 The passive
defences need not be discussed any~fUrther§ they are easily implied
from an Qnderstandingrof the elements of the negligence action, dis-
cussed in Chaptér V.

Frequently, however,va defeﬁdant will find it necessary to take |
édvantage of what we have fbr_convenience ga]]éd'the "active"
defences. These are the subject'of this chapter and invo]yé broof by'
the doctor that: | » T

(a)' he followed the approved practice and was therefore not negti-

gent, | |
(b) hé was at most guiity of an error of judgment from which no
lliability flows,
’-(c)‘ the patient was wholly or partially the author of his own mis-
fortune, or
(d) the action is technically barred from a heafing on its merits

. 1
because the limitation period has lapsed. .

-,

e

3. Described infra Chapter 8.
- Q :
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1. Approved Practiced ¢

This defence is responsive to‘the allegation that the defendant has
breached the standard of.care.i It is an attempt by the defendant to
prove that the practice or'procedure he followed was generally approved
and empjoyed by hié coT1eagues af the time in issue and fhefefore'ought
not to be regarded as negligence. In medicaT cases. the defence is very
01d® but is still surrounded by considerable uncertainty. Reference
to:what other members of a profession or business do by custom is not
uncommon in neg]igénce aqtions'generally, but sﬁch evidence is sometimes
reTied ﬁpon to adéreater degree in médica] negligence cases.b
| The treatment which 1$'in issue is compared to the approved practice
at the time and in the circumstances in WHiéh tﬁe treatment occurred,’
and -therefore what was approved practice yesterday may be obsolete
today. Thé doctor who. fails to kéep paéeﬂwith advances in medical
science may’diécover that his tried and true but outdated tools Q#-tech-
niques are found wantjng;S ,On‘thérother hand, a doctor who acts
according to what was épprovéEJpnaCtice at the time of the alleged neg-

Tigence will not be viewed in the light of what has developed in the

4. Also in use are the terms custom and common practice.

o, .
5. In Jackson v. Hyde (1869) 28 U.C.Q.B. 294 (C.A.) a new trial was
_granted. ' . . :

6.‘Ljnden, Canadian Tort Law 141 (1977).

" 7. Whiteford v. Hunter [1950] W.N. 553 (H.L.).

8. McCormick v. Marcotte [1972] S.C.R. 18; St-Hilaire v. S..[1966]
- C.S. 239‘(Qqe, 5.C.). ' ,
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?

interim between tﬁe time of the treatment and the time of the trial.

In a recent casé9 in whicﬁ the patient was rendered_a quadriplegic'
during the taking of a subc]avﬁan gngiogram, the Jefenqant radiolo-
gist's defence of apprbved préctice was successful. ‘whfle_the cause of
the quadriplegia, costocervical 1eakage.ihtd'the,3pina1 cord, was
recognized in the medical 1iteratu?§;ht the time of trial, it was an
unknown hazard at the time of treatment, and therefore while failure to
take precaqtions against it today would be negligence, it Qas not so in .
19730 . | '

The defendant bFars the onus of proving that his conduct conforﬁéd";
to the approved practice at the time and the role of experts can be
crucial in helping him to establish thé defence. A patient who
required an ampdtatfon becaqse of undiagnosed gas gangréne]] called a
sﬁrgeon who testified that the proper practice in compo;ndifracgyre
cases was tb debride the Wound and, if circulatory prob]éms'arose, to
split the cast. The eviQence of the defendant's experts, one df whom
was -an orthopedic surgeon, Qas that they woﬁ]d have done‘just whét the
defendant did, and the ‘action was dismissed; The courts do not always
follow thgxexperté,”however.' The Subreme Court of Canada found a psSy-
chiatrist 1iab1e5fﬁr,§he suicide-of his pétientvihfthe face of

‘testimony from all the experts called that they would have done exactly

14

9. McLean v. Weir (1977) 3 C.C.L.
Minister of Health [1954] 2 Q.

o —

.S5.C.). See also Roe v.
) .

10. McLean v. Weir id. at 100.

11. Challand v. Bell (1959) 18 D.L.R. (2d) 150 (Alta. S.C.). See also
Bennett v. C. (T908) 7 W.L.R. 740 (Man. S.C.). - _



as thp defendant had done 12 A defendant will also have difficulty
prov1ng his case if the practice on which he is relying is 11m1ted to,
for example, one hospjtal, if his defence is supported only by the evi-
dence of a non—expert;‘or if no supporting W1tness is called at al1.13
Sometimes there 15 no universal practice.]4 If the,common prac-
tice is divided but the defendant‘fs among the majority, his position

is substantially the same as if no split existed. !> Qhen he is among

the,minority, there is authority that the question is whether the prac- 7

tice 1§ followed by "at‘least a respectdb]e'minority of competent
practitioners in the same field."16 This approach seems reasonable
as it encourages the adoption'of new benef'icial medica1 proceduresvyet
guards against the use of novel and untested techniques.

Evidence that the defendant‘s conduct either conformed'to or
departed from approved practice is c]early Signifitant.]7 while a
departure from the approved practice is a strong indication of the

fa11ure to- meet a reasonable standard of. care (although not

12. Villemure v. Turcot [1973] S.C.R. 716; reversing [1970] C.A. 538
(Que.]. . ’ :

13. Anderson v. Chasney [1949] 4 D.L.R. 71 at 82, aff1rmed [1950] 4
D.L.R. 223 (3.TT. ; : ,

14. Karderas v. Clow (1973) 32'D.L.R. (3d) 303 (Ont. H.C.).

15. Bouillon v. Poire (1937) 63 Que. K.B. 1 (C.A.). See also Hunter v.

Hanley [1955] S.L.T. 213 (1st Div.). Both cases deal with dentists
‘and broken needles '

16. Meredith, Ma]pract1ce Liability of Doctors. and Hosp1tals 64 (]957)
citing two U.S. cases as authority. See also Bo]an v. Friern
Hospital [1957] 2 A11 E.R.. 118 (Q.B.).

17. Gent v. Wilson [1956] 0.R. 257 (C.A.).
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conclusive) 18 the effect of the defendant's cpnformity with approved
practice is not clear. It may be either a conclusive defepce or simply
another fpctor for the cdurt to consider. Theré is presently no strong
‘statement in Canadian jurisprudence as to which of these is the proper
view.]g | |

The cases fa]] into three categories: = those that seem to hold that
épmplwance w1th the approved practice -is conclusive of no negl1gence,
those that say it is on]y prima facie ev1dence of no neg]1gence, and
those which are open to either interpretation or are.simply unclear.

. The seminal case for those cases which hold that compliance with

approved practice is a complete defence is McDaniel v. Vancouver Gen.

‘ Hospita1.20 The patient, who went into hqspﬁtal with dipﬁtheria and
was placed in a ward near sevén smallpox patiénts,vcontracted smallpox,
a1ohg with eight others; The'tp1a1 Jjudge and the Court of Appéa] found
the hpspita1 to be neg]igenthby4putting her there where the same nurses
were attending all patients, éven though the expert evidence was that
the defendant's practice was a general one in Canada and the United

' States.a_gg’g,difect appeal to the privy Counsel in England, the

L~ e ‘ .
earlier decisions were reversed: Lord Alness sa1d:2]

A defendant charged with niegligence can clear his feet if he shows
that he acted in accord with general and approved practice.

18. Fleming, The Law of Torts 118 (5th ed. 1977); see Adderley v.

Bremner (1967) 67 D.L.R. (2d) 274 (Ont. H.C.)..

19. WeiTer, .Groping Towards A Canadian Tort Law: The Role of the
a Supreme Court -0t Canada (1971) 21 U T.L.Jd. 2b/.

20. McDaniel v.: Vancouver Gen. Hosp1ta1 [1934] 4 D.L.R. 593' revers1ng

179347 T D.L.R. 557 (P C. )
21. Id. at 597.

‘:“\
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The case, and these words, have been cited with approval in later
Canadian.and even Eng1ish22 cases, but close scrutiny of the case

shows that it has Qrave’f]aws. First, Lord A]ness cited no authority
fdr the above quoted statement o% the law. Second, he uttered earlier
the startling proposition that the plaintiff in the case had the ohus |

of proving negligence beyond a reasonable doubt. This was a clear

error, as that burden of proof exists only in criminal cases. Third,
1% appears that the defendant’s evidehce wen irtually unchallenged.
The patient called only her family doctor while the defendant had a
battery of six experts who aff1rmed as the general pract]ce the course
of actfzn which the defendant had followed. A court faced w1th cogent
uncontradicted eyidence has 1itt1e.choice but"to fo]]ow»it and, in such
circumstances, even a court which regarded the proof of approved prac-
tice as only a factor would likely find for the deféndant.

A‘dearth of ev{dence by the plaintiff manks many’cases following
‘the McDaniel rationale. Uncontradicted expert evidence‘that the
patwent was treated accord1ng to approved practice 1ed to a f1nd1ng of“
no 11ab1]1ty for a British Columiba hosp1ta123 when a pat1ent suf-
. fering from multiple sclerosis fe]] out of a bed without side-rails.

In a similar’fact'Situation an elderly lady awaiting d cataract opera-

tion was injufed in-a fall from a hospital bed, but the'hospita]

22. Marshall v. L1ndsey County Counc11 [1935] 1 K. B 516, aff1rmed
T1937] A C 97 (H.L.).

23. McKay v. Royal Inland Hospital (1954) 48 D.L.R. (2d) 665
(B.C.S.C.); see also Cahoon v. Edmonton Hosp1ta1 Bd. (1957) 23
W.W.R. 131 (ATta S.C. ) : .
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was heid not liable.24 The defendant's evidence that"guerd rails

were not required was not rebutted: Finally, a ease2§'where the
defendant,c]eariy established that he had&?011owed approved practice in
ireating a psychiatric patient who committed suicide, the p]aintiff had
no contrary'evidence,‘and the doctor and hospital were held not negii-

gent.25 . There is a lesson here for counsel in future cases, in
connection with.the plaintiff's privilege-to adduce rebuttal evidence

after a doctor has introduced evidence of approved practiée.27,

The plaintiff had adequate opportunity and was virtually invited to
call medical evidence in rebuttal. For the plaintiff the most
advantageous of "all times in this trial for medical ev1dence was in
rebuttal, after all the defence's experts had been heard.  No ’
rebuttal medical evidence was offered. Instead the court was
invited, urged, to speculate against the unanimous evidence of
except1ona11y well qualified experts to bring in a finding contrary
B to the1r op1n1ons

55

» Thus, from McDaniel v. Vancouver Gen. Hospital has come the view

that the effect of proof of approved practice defence is to establish a
conclus1ve defence for the doctor or hospital. However, McDan1e1
1tse1f has much ‘to raise doubt as to its authority, and the cases pur-
porting to follow it can be exp1a1ned as cases of uncontradicted expert

evidence, where the p1a1nt1ff simply failed to d1scharge his onus «of

24. Florence v. Les Soeurs de Misericorde (1962) 39'w.w.R. 201 (Man.
. C.A.V). : ,

25. Stadel v. Albertson [1954] 2 D.L.R. 328 (Sask. C.A.); see also
B Karderas v. (low supra n. 14, -,

»

26. A11 of these cases cited and app11ed McDaniel v. Vancouver Gen.
Hosp1ta1 supra n. 20. .

27. McLean v. Weir supra-n. 9 at 101.
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2 >
proving negligence by é preponderance of eviQence.
On the other hand, there }s a respectable body of law supporting
‘the pr&bosition that comp]ianée with approved praétice is only prima
facie evidence of no negligence. The authorities include more recent
cases and a Supreme Court of Canada decision.28 o

In Anderson v. Chasney,?9 3 case heard by the Supreme Court of

Canada, a surgeon who performed a tonsilloadenoidectomy on a child was
told by the gnaesthetist, after the operation, that all the spbngés had
not béen removed. The surgeon checked and found no sponges, but the
chi]d_later\died by sqffocatihg on one. The defendant testified that
it was not his practice_ to use'sponges with strings.npr to-have a nurse
count séonges, and there was evidence that in not doing S0 he followed
" the practice 1hjhis hospita]il But® both méthods‘were available to him
and were used by some surgeons §n Sther hospitals. The Supreme Court
o% Canada approved. the conclusion of the Manitoba Court of Appeg]30
wﬁich was that expert evidence as to approved practice is not conclu-
sive, especially where the conduct being questioned is not technical
but relates to taking precautions. The courts decided that as far as
noqf%echnical matierS‘are conéerhed, an ;rdinary-persoh is competent fo

" determine what is a safe practice, and held the defendant negligent.

L

28. See also Meredith, supra n. 16.at 64.

29. Supra n. 13,
30. [1949] 4 D.L.R. 71.



In Crits v. Sylvester,3! another tonsillectomyicase, the patient
became cyanotic during the operat1on and the anaesthet1st took emer-
gency meagures to correct the situation. After doing S0 he left a
valve slightly open éhd some‘oXygen escaped which exp]oded,'caus1ng
injury to the patiemt. The main fssue was whether the anaesthetist was
neg]igent by leaving the oxygen valve partly open, and the doctor's
primary defence was that he had followed approved praetice. This the

court32 doubted, and added: 33

“ Even if it had been-established that what was done by the anaesthe-
‘tist was in accordance with.!standard practice", such evidence is
not necessarily to be taken as conclusive on an issue of negli-
gence, particularly where the so-called standard practice reTated
to something which was not essentially conduct requiring special
medical skill and training either for its performance or a proper
understanding of it. This was\ the view of the Court of Appeal of
Manitoba in Anderson v. Chasney .If it was 'standard practice, it
‘was not a safe practice and shou] not have been folTowed.

[emphasis supplied] :

.
S

The anaestHetisf's appeal to the Supreme Court of Canda3% was
dismissed. ?ﬁegarding the main basis for liability the court said that
there was no“evidence that what the defendant did was within they'
appteved practice. However, on Enqth@r groupd'ef’a11eged negligence,

the doctor had complied with the approved practice, and the court

- .

[1955] 3 D.L.R. 181 (Ont. H.C.).
(1956) 1 D.L.R. (2d) 502 (Ont. C.A.).
33. 1d. at 514. o
% 347 [1956] S.C.R. 991. _ o c -

9
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Said:%?

But the anaesthetist's condyct in this respect has been approved by

- other medical witnesses, and it would be dangerous for a Court to .

attempt in such a matter to proscribe a step approved by the
genera] experience of technicians and no shown to be clearly
unnecessary or unduly hazardous.

) Thus; while the Supreme Court of Canada indicated that it would be
danéerous to reject approvedfpractice; jt did not say that the court
had no such power;36 1n fact, it implied that a court was to exercise
the power if the pract1ce -was "clearly unnecessary or undu]y hazardous

These two cgsBs p1aced restr1ct1ons on the court's d1scret10n to
hold a defendant liable in the face of approved pract1ce by 11m1t1ng it ]
to non-techn1ca1 or precaut1onary matters. They have been 1gnored in a
- number of more recent cases. R

Two. of these cases are from" the Man1%pba Court of Appeal. In the
earlier one37 a chlropractor by his man1pu1at1ons caused ser1oUs . )
1nJury to a pat1ent who was suffer1ng from an extruded vertebra] d1sc.
The defendant ca]]ed expert ev1dence that in do1ng so he had been fol-
1ow1ng approved pract1ce. But his own, test1monyawas found to be

. “conclus1ve as to the unw1sdom of the pract1ce he followed, "38 and. he-

© was found 11ab1e by both courts. ;Ihe Court of Appea]-aff1rmed Anderson

s

. 35: Id.vat 992

_;25367~SEe also Johnston v. Hel]es]ey Hospltal (1970) 17-D.L.R. (3d) 139
at 148 (Ont H C.).

37 Penner V. Theobald (1962) 38 W. H R. 397 afflrmed 40 W.NW. R 216"
(Man C.A. )

38 (]962),40 W.W.R. 216 at 229.
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v. Chasnex?g and said:40

\
1
1y

Moreover, while it is true that in the great majority of alleged
matpractice cases a charge of negligence can be met by evidence to
the effect that what was done was in accordance with general and
approved practice, nevertheless it is the courts and not the parti-
cular profession concerned which decide whether negligence is
established in a particular case. [emphasis supplied]

In the later casé*! an orthopedic surgeon was found to have
followed approved practice in surgery and in post-operative treatment

but the patient died. The Court of Appeal affirmed the trial judge who

~ had said:42

e

o

41. Chubey v. Ahsan [1975] 1 W. W.R.: 120; affirmed [1976] 3 w W. R 367.

\S
{.R

It is very easy, after the happening of the event of misadventure,
to condemn Dr. Ahsan for being negligent because he left the
patient in the recovery room in the charge of regular hospital
staff before she actually woke up, and proceeded to attend to his
other duties in another hospital.” In truth, however, this same
procedure followed by Dr. Ahsan is practised by most of the ortho-
paedic surgeons in this area and their patients suffer no ill
effects. I would like to point out however that even had Dr. Ahsan
followed accepted practice of the profession, he couTd not escape
Tiability -if such practice did not meet the legal requ1rement of.

care for the patient. |emphasis supplied]
L3

~ The Supreme Court of Canada in Villemure v. Turcot?®3 held a psy-

chiatrist and a hospital 1iable for the death of a patient known to
B . . : K

39. ‘Sugra n. 13. s ‘ %
(1962) 40 W.H.R. 216 at 228- 229,

-

(Man. C.A.).

42.-[1975] 1 W.W.R. 120 at 129.

43. [1973] S.C.R. 716. L Y
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be suicidal who fell from a hospital window.4% This was done in the
i _
|

face of the unanimous expert. evidence that the defendants had followed
approved pract1ce in caring for the patient. Two Justices who dis-.
sented said the court must be gu1ded by the approved practice.
Unfortunate]y the majority did not take this opportunity to-c]arify the
law but s1mp1y adopted the reasons of a dissenting Justice of the Court
of Appea1 of Quebec who had in turn adopted the trial Judge s reasons
At tr1a1 two experts said that they would have done exactly what the
defendant doctor had done, to which the‘trial judge rep11ed that had
they done so they too would have been negligent.

" In view of this dec151on of the Supreme Court of Canada it is dif-
ficult to accept the dicta of a ‘British Columbia Supreme Court45
" which referred to McDaniel but did not consider Villemure. - The trial

judge said:46 : e

The court has no status whatsoever to come to a medical conclusion

contrary to unanimous medical evidence before it even if.it wanted

to, which is not the situation in this” “case. If the medical evi-

dence is equivocal, the court may elect which of the theories

advanced it accepts. If onlystwo medical theories are advanced,

the court may elect between the two or reject them both; it cannot
- adopt a third theory of its own, no matter how p]aus1b1e such m1ght
"be to the court

‘To summarize, a fa1r synop51$ of the present law as to the effect

of the approved pract1ce defence is as fol]ows. The defence of
/

[

s

- 44. Note the case~of Un1vers1tg Hosp1ta1 Bd. v. Lep1ne [1966] S.C.R.
.. 561 was distinguished as being one where there was no warnwng of
‘ - “the pat1ent s su1c1da1 tendenc1es.

>

"45. McLean;v. Weir supra n. 9.

4. 1d. at 01. . | :
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approved practice raises a prima facie case”that the standard of care
has been met. When the defendant is a hospital which has followed an™
>approved practice the defencé is stronger and may even be conclusive.
Whateyef fhe effect, the court has the power to_find compliance with
approved practice to be neg]igence. A court is more 1ike1y to. exercise
this power in regagg to non-te;hhica] matters, or Ssafety precautions
where the Tayman can appreciate the risks.to a patient. whén defen-
dants have been exonerated because of compliance with approved practice

[

those practices have been\found to meet the standard of care or have
: . . r '
not .been shown to be substandard by expert evidence presented by the

p1aintiff.~ Comp]iance‘with approved practice may be_neg]igence but
fai]urg to comply is Aﬁt necessarily neg]igence.47

Lack of clarity in the law and jn some decisiohs makes it difficult
to fit some of—the cases into these conclusions. Two important cases

serve .as good examples. Professor wei]er48

V. Swanson49

has characterized Wilson
as a'cése wheré the defence of approved practice was
conclusjve. Yet the defendant, who had onus of proving the defence,
called no evidénce at é]], and ré]iéd on the'b]aintiff'svfailure'td
establish a prima facia case of negligénce. Indeed, there is no patent
_discussion of the defence at any 1¢ve1 but -in the result it would seem
that the decision was that the defendant had followed approved‘

pracfiqe; at least he was held to have met the standard of care.

47.-Hunter v. Hanley supra n. 15. §§g Linden,'The Negligent Doctor
{19737 11 Osgoode Hall L.J. 31 at 34. ‘ :

48. Supra n.19 at 335, » T ;
49. [1956] 5 D.L.R. (2d) 113 (S.C.C.). | ‘
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In another- Supreme Court of Canada case, Ostrowski v. Lotto,50 the

-evidence was balanced and the doctor was found to be negligent at

trial, although he "may well have been consistent with accepted stan-
dards",57 pyt ngtf;eg1igent in the higher courts. Approved-pracfice
was referred to dire;tly by the Court of Appea]52 who, ignoring
Canadian jurisprudenée, chose to adopt law from an English case which -
he]d.that comp]fance with approvéd p}actice is conc1usive‘of no negli-
gence. The Supreme Court{o% Canada adopted the Court of Appeal's
reasons. Both cases seem to foTiow_thé ﬁcDanie1 rationa]e but their
authority éeems weak , given[the apparent insufficiency of defence evi-
dence in Wilson and failure to dea] with Canadian jurisprudence in
Ostrowski. ‘ |

| Professor Weiler>3 has called for a reconciliation of the diver-
gent decisions. It is to be hobed that the Supremé Court of Canada,
will at the fifst opportunity, heed his plea. \

- If the defence is cohc]uSive, the"outcome»is determjhed sq]e]y by
the expert evidence; the judge p]ays.on]y a minor role in‘fhe deci-

sion. Hdwever, if tHe effect of compliance with approved practice is

only to raise a prima facie case of no negligence, as is the case

~

50, (1972) 31 D.L.R. (3d) 715. . ,

51. These are the words of the trial judge (1968) 2 D.L.R. (3d) 440 at
455 (Ont. H.C.). ‘ ’ o

52. (1970) 15 D.L.R. (3d) 402 at 412 adopting Bolam v, Fr%ern“supra n.
16. = | ST .

Lv

53. Supra n. 19.
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with respect to other professions,4 then the judge maintains an

“active role in determining the outcome, which seems to be consistent

with the view often expressed that it is the court which sets the
standard, not the profession.%5

" Reflection ofthe policy of givingpany effect at all to the evi-
denée‘of approved practjce would be helpful- to the resolution of the

issue.20 Judge has no expertise in medical matters. He is taught

_ by the experts who give evidence and must by listening and asking

questions learn enough to review the defendant's exercise of his pro-

fessional skill and judgment. The process is no different when the

defendant is an engineer, a Tawyer, or any other professional. The
approved practice is likely what the professional learned and .developed
competence in doing.57 It is what his colleagues expect him to do

and may be'all_he'knows how to do. When a court strikes it down as

“inadequate or sub-standard, the profession may feel that it has suffer-

G

'56. Linden, supra n; 6 at'136.

ed a severe blow.28 On the other hand, no person or profession isfto v

- be above the law. Neither engineer nor artisan is free to set the

¢

54. Dziwenka v. R. [1971] 1 W.W.R. 195 at 205 (Alta. C.A.).
55. Supra Chapter 5. ' )

57. Morris, Custom and‘Negligénte (1942) 42 Colum. L. Rev. 1147 at 1148.

. 58. See Helling v. Cérey (1974) 519 P, 2d 981 (Naéh. S.C.) where an

ophthalmoTlogist was found negligent in failing to administer a
simple test to diagnose glaucoma, despite the fact that in failing
to do so he had complied with the approved practice. For a comment

. See Mann (1975) 28 Vand. L. Rev. 441. See also Pearson, The Role -«
of Custom in Medical Malpractice Cases {1976) 51 Ind. L.J. 528.

2

3
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standard of .care the pub]jt requires,59 nor shou]& the medical pro-
fession, Inertia is a diSease that knows no prbfessiona] borders. The
coyrts om*behalf of the pub]ic have a critical role to play in review-
ing, monitoring, and precipitating change in professiona] standards.
0f course, there must be a balancing of profess1ona] and public
interests; old1ng compliance with approved pract1ce to be neg]1gence
may be the only route to move some members of a profession to a new,
better course,50 yet may also impede medical progfess.6] The )
courts are the apbropriate organ for the adjustment of this balance,

-and should not'abd1Cate their responsibility to adjudicate upon the

negligence in any profession.
“r

.

2. Error of Judgment® .

A doctor is not liable for an honest error of Judgment provided he
- acts after a careful examination in what he believes to be the ‘
patient‘s best interests.ﬁz A doctor can give no‘guarantee of suc- |
cess, nor insure a cure, so a d1agnos1s may be inaccurate or treatment
may be improper and an injured patient,may. go uncompensated. Neg]1-
gence cannot‘be assumed simply on the basis'of the qonsequenees of

“medical treatment to a patient.. The conduct of a’doctor is not to be

\L

58. Penner v. Theobald (1962) 35 D.L.R. (2d) 700 at 712 (Man. C.A.).

60. -Anderson v. Chaénex}sugra n. 13; Villemure v. Turcot supra n. 43. -

61. Cryderman v. Ringrose [1977] 3 W.W.R. 109; affirmed [1978] 3 W.W.R.
ta. C. o). ’

62 Meredith, supra n. 16 at 63; Linden, supra n. 47 at 39. - =~
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measured by the result, for the»practice of medicine is an art as we]}
as a science§ a great deal Qfmmedical treatmeﬁt depends on the exercisé
of judgment. So ‘long as exerciéing it a doctor meets the standard
of care required of him he will not be liable. |

Error of judgment is a defence in which the doctor admits he made
-an egror, but‘denies t?gt he i; negligent because he possessed and :
exercised the skill, knowledge and judgment of the average of his spe-

cial group when considering the patient's case.03 There are many
Canadian cases in which the defence has been accepted and it is accord- /

)
/

ingly well defined.
The case most often referred to in defining error of judgment is

Wilson v. Swanson®® where the surgeon in the course of an operation

had to decide_whetherxto proceed with more radical surgery if the con-
ditions he found indicated a malignant growth rather than a benign
one. Hg made an error of judgment. in deciding it was malignant and

removed a large portion of the stomach, pancreas and spleen. The court

[

said65

An error in judgment has long been distinguished from an act of
unskilfulness or carelessness or due-to lack of knowledge.
Although universally accepted procedures must be observed, they
furnish little or no assistance in resolving such a predicament as
faced the surgeon here. In such a situation a decision must be
made without delay based on Timited known and unknown factors; and
the honest and intelligent exercise of judgment has long been
recognized as satistying the professional obligation. [ emphasis
supplied] - . -

1

3 B ' | j

63. Challand v. Bell supra n. 11 at 154.
64. Supra n. 49. |
65. Id. at 120,



This court and others in (Canada have adopted a statement of the law

from an American case:06

He is not to be judged by the resu]t, nor is he to be held liable
for an error of judgment. His negligence is to be determined by
reference to the pertinent fact existing at the time of his examin-
ation and treatment, of which he knew, or in the exercise of due
care, should have known. It may consist in a failure to apply the

proper remedy upon a correct determination of existing physical

conditions, or it may precede that and result from a failure pro-
~perly to inform himself of these conditions. If the latter, then
it must appear that he had a reasonable opportunity for examination
and that the true physical conditions were so apparent that they
could have been ascertained by the exercise of the required degree -
of care and skill. For, if a determination of these physical facts
resolves itself in a question of Judgment merely, he cannot be held

Jiable for his error.

JohnSton v. Wellesley Hospjta167 is an example of harmful treat-

ment being held to be only gn error of judgment. The patient suffered
from acne and the doctor, a dermatologist, decided téftneatvit wﬁth a

mixture of frozen carbon dioxide and acetone set on .the face for fif—

‘teen seconds. The time turned out to be too ]ong,and the pat1ent
suffered permanent scarr1ng . The court held this to be “an error of -

judgment, but no more ., 68

Failure to correctly qiagnose the ‘patient's condition has also been

held to be an error of judgment in a number of cases.69 1In 1953, a

rural general practitioner missed a diagnosis of gas gangrene which

66. Rann v. Twitchell (1909) 82 Vt. 79 dt 84, 71 A. 1045 at 1046 (Vt.

5.C.).
67. (1970) 17 D.L.R. (3d) 139 (Ont. H;C.).
68. 1d. at 152. |

69. See supra Chapter 5.
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'required the amputation of bart 6f the patient's arm’0 and in 1960 a.
smé]]-town general practi?io;er failed to diagnose a rare throat condi-
tion affecting respiration77]  In 1962 in Saskatchewan a génera]_
practitioner misdiagnosed as gppendi;u]ar colic what was an acuté
attack of appendicft%s,72 and‘in 1964 in Alberta_a general practi-
tioner diagnosed a family to be suffering froh inf]uenza when in fact
it was carbon monoxide poisonin§, and three children died.,73 ATl
doctors were held to be_gui}ty of an error of‘judgment, or. a mistaken
"but honest opinion. | | |

Finally, in an unusual case, it was held that a hospital was not

lTiable because a nurse failed to call an orderly to assist in raising a

| bed. . The failure wefe‘mere]y an errdr in judgment and thus the-hospi-
tal was not liable for injurieé suffered by the patient;s husband when
he assisted in 1ifting the bed.”? |

By contrast, it was_nPt an error in judgment to faj] "to éakry out ;
a reasonable, adequate;and proper_posfropérative observation of [a
pétient's] legs to watch fﬁr signs of circu]atpry imbairment.“75 In

discussing the authorities on the defence the trial judgé,set out the

70. Challand v. Bell supra h. 11.

71. Tiesmaki v. Wilson [1975] 6 W.W.R. 639 (Alta. C.A.).

72. Wilson v. Stark (1967) 61 W.W.R. 705 (Sask. Q.B.).
73. Ostash v. Sonnenberg (1968) 63 W.W.R. 257 (Alta. C.A.). I

74, Elverson v. Doctor's.Hospital (1976) 4 0.R. (2d) 749 (Ont. C.A.).

75. Badger v. Surkan (1970) 16 D.L.R. (3d) 146 at 162; affirmed [1973]  °
.W.R. 302 (Sask. C.A.). o .
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following explanation of the Taw.76

The law, as exemplified by the above and other authorities, in my
opinion, clearly protects a doctor from liability to his patient
for damages in cases where with respect to medical technical
matters. the doctor honestly and intelligently applied his, mind to

the problem presemting itself and arrived at a conclusion or judg-
ment upon which he acted, which conclusion or ‘judgment subsequently
proved to be wrong. He made an honest but wrong decision as to-
what course to take in the prevailing circumstances.

& W

Similarly, the defenEe‘of error of judémentvp1eaded by a doctor who

operated to remove a cyst was not succéssfu]. The doctor was found to

be negligent and the court said:’’

o In the face of the medical evidence of the danger inherent in

- removing an infecteéd cyst in that particular area because of the
close proximity of the spinal acce;sory nerve, it seems to me that
more than a mere error in judgment was involved; that the doctor

should have been aware of these dangers and deferred surgery until
the infection had been treated. P .

‘ Unlike tHe defehce of approved practﬁce,.thg éffett of the defence .
of-errof of judgment iswcertain - there is no liability. But it is
| more'difficu1t tg predict when this defence has been established, and
the credibility and sincerity of the doctor as well as the strength of
his expert ev.idence are obviously important.. As_Meredith78 pgintéd

out, the strength of this defence is oftenloverlookediby plaintiffs.

76. 1d. at 162.

77. Fizer v. Keys [1974].2 W.H.R. 14 at 25 (Alta. S.C.).

78. Meredith, supra n. 16 at 63.



3. Contributory Negligence of the Patient

:-‘A pafient Has certain duties toward the doctor and to himself. In
carrying out these duties he is expected to meet the standard of care
of a recéonab]e patient. If he does not and the breach of this
standard is the factual and proximate cause of his injuries he is con-
»tributofi]y negligent,’9 and his compensation will be reduced
accordingly.80 Of course, if his injury is due exclusive]& io»his

~own negligence his action will be dismissed,8]

The effect of Such a findiné at one time precluded any recovery by

the patient in Canada but all provinces now have legislation directihg'

a court to apportion damages in proportion tO'tﬂéxdegree of fault found

against the respective parties.82 The legislation also provides that

if it is not practicable to determine respective degrees of fault or

79. For a ciscussibn of these see supra Chapter 5.
80. Linden; suEfa n.. 6 at 403.
81. Meredith, supra n. 16 at 88.

82. Contributory Negligence Act, R.S:A. 1970, c. 65 [am. 1975 (2}, c.
56, s. 164] and Tort-Feasors Act, R.S.A. 1970, c. 365; Contributory
Negligence Act, R.S.B.C. 1960, c. 74 [am. 1969, c. 35, s. 4; 1970,
c. 9]; Tortfeasors and Contributory Negligence Act, R.S.M. 1970, c.
T-90 [am. 1973, c. 13]; Contributory Negligence Act, R.S.N.B. 1973,
c. C-19 and Tortfeasors Act, R.S.N.B..1973, c. T-8; Contributory
Negligence Act R.S. Nfld. ]970 c. 61; Contributory Negligence
Act, .R.S.N.S. 1967 c. 54 and Tortfeasors Act, R.S.N.S. 1967, c.
307; Negligence Act R.S.0. 1970, c. 296 [am. 1975, c. 41, s. 7;
1977, c. 59]; Contributbry Negllgence Act, R.S.P.E.I. 1974, c.
C-19; Contributory Negligence Act, R.S.S. 1965, c. 91. Note that
in Quebec the notion of partage de responsab111té has. Tong been
admitted: HOpital Notre Dame de 1’ Espérance v. Laurent [1978] 1
S.C.R. 605.7 See Kouri, The Patient's Dutxﬁto Co- operate (1972) 3
Rev. D.U.S. 44 at 57.
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negligence the parties are deemed to be equally at fault. Thus, the

248

- defence of contributofy negligence is no longer a complete one in

Canada nor in England although it remains so in some of the United

. States. 83 ‘As with all defences, the onus of proving it is on the

defendant doctor or hospital. 84 .

A simple example of how apportidnment legislation works follows. -

Assume a doctor is found to be negligent in his treatment of a patient,

‘who is'fdund to be contributohi]y negligent for failing to follow the |

doctor‘s'instructiens. If the judge assessed the patient's damages at
$10,000vand“$pportioned Tiability as 60% to the doctor and. 40% to the -
p]éintiff,;the result wquld be that the patient wouﬂd recover $6,600.
Twhilg contributory negligence has been discussed in a handful of
Canadian cases there is bn]y one tfom British.tolumbia and one from
Quebec where it seems to have been app%ied. Theoretically the law and
practice in a medical neé]igence case shou]d be the same as in any
other negligence case an& the decision to find contributory negligence
has been "quité frequentdss'in@the ordinary negligence action. One
exp]anat1on for its rare @pp11cat1on in medwca] negl1gence cases m1ght
be that the seemingly unequa] position of the parties, in that the
plaintiff pat1ent may have been 1]1, subm1ss1ve or incapable of act1ng

in his own best 1ntenests, has led the courts to set the standard of .

care that patients mdst'meet for their own care at an unreasonably Tow

i
)

LA

b

83. See Lou15e11 and N1111ams, Medical Malpractice, Matthew Bender, New
York, 1977 at 246. t v

84. Town v. Archen,(1902) p‘o.L.R. 383 (K.8.).

BSi;K]ar, Contributory Negﬁjgence and Contribution Between Tortfeasors
~in’Studies in Canadian Tort Law 146 (2d ed. Klar 1977).

7

i
{
i

t



249

,]eve1.' As patients strive for a more eddal role in their medical care
and'for tahing_aggressive”steps in thefg'bnn treatment, it is predict-
able and no doubt just,that there wi]t be more patients found to be
contributorily neg]igent withna consequential reduction in the compen-
satton that'they will receive.

In the retent British Columbia caseB® 3 patient was he]d\to be
two-thirds to btame for the blindness she suffered and her doctor, a
dermatdlogtst, one-third to blame. (Thus she would get $26,666 of- the

. $80,000 assessed as damages). She had consulted. the dermatologist for
a fagia1 skin disorder and he prescribed a drug known as eh]droquine or
_"Aralen" which she took for approximately 6 months under prescription
Because she was a medical receptionist she was able to obtain the drug
From-a drug salesman at one- ha]f the pr1ce and without a prescr1pt1on -

‘and for sevenlmonths she took the drug on this basis.. At that time the
dermato1ogist who had been alerted to the poséib]e seriousvside‘effects
of the drug to vistdn had all patients whom he. had treated-with it see

T oan ophtha1mo]d§istt Unfortunately, he djd not read.;arefu11y enngh

the'resdlting report on the plaintiff because it would have alerted Hﬁmh

"to the patient's unorthodox practice. Thereafter for two more years

. the patient dbtained the drug from the éa]esman'and when this man |
retired she went’back ta the defendant and“wagtprescribed~the drug for
at ieast a fnrther eight months. The trial judge found that'at no time

- was the patient warned of the danger of pro]onged use of the drug but’

also that the defendant did not have actual know]edge of her contlnuous

\

-

86. Crossman v. Stewart (1977) 5 C.C.L.T. 45 (B.C.S.C.J.




use of it either. The evidence indicated'that her eyes would not have
- been daﬁaged had her consumptiog;ggbn limited to the prescriptions.
’K . n The:patient's negligence was fodnd to lie in obtaining prescription
~ drugs from'an‘unerthodox source, usina them on a prplonged basis, and
. not consulting her doctor. She had failed to met the standard expected
of a reasonab]e pat1ent and was the major cause of her own injury. The
doctor s neg]1gence was based on his fallure to carefully peruse the
» optha]mologjgt S report and his failure to discern from "corneal

(/:}' ; ;changes" in that'report the probabi1ity of-necent consumption of the,
| ~fdrug This was obvfﬁus%y”\clear»case fpr the/apincatfon of the con-

tr1butory neg]1gence ru]es. In fact, 1t is even arguable that lwke the

dental pat1ent who near]y bled to death before obta1n1ng medical ass1s-'

, kance87 ‘this patient was the ‘sole cause of her’ 1nJury. The standard
of care expected of the reasonab]e pat1ent is tied to the degree of
knon]edge with'respect to medfcal matters possessed byathe layman.

Just as- the reasonable person 1s taken to know the loss of a large

':}volume of blood: will ser1ous1y endanger h1s heé]th he ought also to be_

‘ attr1bu§ed with the knowledge'thqt obtaining and consumin
_'drugs nithodt médita] sUpervisiOn‘is risky" However the fact remains
c-that the p]alnt1ff in th1s case was g1ven no warn1ng as to the danger

"of th1s particular drug and 1n fact after what she ‘would bell

-prescr1pt1on,

was a
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satisfactory ophthalmo]og1ca] exam1nat1on may have had reaspn tg . -

—

‘}el o » be11eve that the drug was’ safe.bv,'f“

. -
LI . . - PERE

87. Murrin v. Janes [1949] 4 D.L.R. 403 (Nfld. S.C.). = -
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in the Quebec case,88 the €vidence of the doctor'and patient uas
in substant1a1 conf11ct but the higher courts were not prepared to
d1sturb the traal Judge s ho]d1ng that the pat1ent was contr1butor11y
neg11gent The doctor was he]d negl1gent for fa111ng to d1agnose a
fracture of the head of the femur but the pat1ent did not get further

medical treatment for over three months and her claim was reduced by

Ies

~.one-quarter. Un11ke,the pat1ent in the British Columbia case who was

active'in her own treatment, this patient was passive: “she fa1]ed~t__,/—~§

T seek treatment. The difference, in conduct is reflected in the amount *

“

’by whlch each patient's compensat1on was reduced.

The defence was pursued by a hosp1ta1 w1thout success .in another

- Canad1an case, Bern1er v. Sisters of Serv1ce.89 The pat1ent was

admitted to hospital for an appendectomy. Nh1]e recover1ng from the -

“anaesthetic she received second and third ‘degree burns to her feet from

hot water.bottles“placed in _her bed. The hospita] was found liable for

the neg]fgence of the nurses‘who‘did not test'the temperature and

placed them w1thout orders. It was argued that the patient was contri-

butorily neg]1gent in fa111ng to call for help, to disclose anm earlier

bout of frostb1te to her feet and in ]éav1ng the hosp1tal ear]y agalnst

: med1ca1 adv1ce. Al] were reaected by the trial. Judge. ‘He was’ of the

op1n1on that the injury. occurred to the patJent while she was atill

anaesthetized and that 1t was not unreasonable to. fa11 to d1sclose

. , v,
& . . o

88. }pr1ta1 Notre-Dame de 1* Es érance v. Laurent [1978] 1 S C.R. 605

- 89. [1448] 1 W.W.R. 113 (Alta. s.C. ). Note that the p]ea of last-clear—

~ chance or ultimate negligence by the defendant aga1nst the,
p1a1nt1ff was denied as wel] .

~ w.' i
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having frozen feet upoh entering hospital for an appéhdectomy.
‘Furthermore, her leaving hospité] had not aggravated her injuries. A1l
in all thic patient had acted as a reasonab]e persén. It is possib]e"
to see, however, that a patient who fa1]s to d1sclose a material- fact
-ta a hospital or doctor might be found contr1butor11y negl1gent %0 ,
m1ght a pat1ent who leaves hospital w1thout not1ce or aga1nst med1ca]
* advice and as a consequence suffers greater injuries. 9t

Other conduct by a pat1ent that m1ght bring a finding of contribu-
tory neg]wgencegz would 1nc1ude failure to return for treatment 93.
to seek treatment,94 to co-operate dur1ngvtreatment,95 or to follow
- .instructions.96 However,'to date in support there are primarily on]y“
.ggigg[»commentc in case law from both‘insfdc and outside Canada. It
remains to be seén whether the néw vitality of the patient's.fole in
_ﬁis own health carevwillvré501t in the law's requirihg a higher

standard of .him.

o . f ~
» . - e .

' 90. Kouri, supra n. 82 at 50. . . ‘ -
91. Meredith, supra n. 16 at 1F6. C,
~ 92. Kouri, supra n. 82. o,

93.-See Moore v. Large (1932) 46 B.C.R. 179 at 183 (C.A. ) “Hopital
o Notre- me de I'E spérance v. Laurent supra n. 82. . .

- 94, See Hampton v. Macadam (1912) 22 W.L.R. 31 at 35 (Sask) See also -
- _“McDan1e1 v. Vancouver Gen. Hospital supra n. 20.

‘ v,95.‘Anton1uk V. Sm1;E [1930] 2 WW.R. 721 at 734 (Alta. C.AL).

- 96. Marshall v. ngggrs [1943] 2 W.N.R. 545 at 554 (B. C C A.) where
‘ AﬁZﬁ1]ure to be vaccinated. for sma]]pox was advanced but not
e v , .

riously presse::::;\




The issue of contributory negligence must be.differentiated from

that of joint and several 1iability. Just as with contributory negli-

~ gence, all provinces in Canada have 1egis]ation97 providing for

apportionment where an innocent party suffers an injuryq?hrough the

negligence of two or more persons.”® An example would be where the

_pa%ient isldnjured through the joint negligence of a hospital and a

doctor. For procedurally advantageoqs reasons,99 the patient would
1ikely sue both of them, and if both were found to be negligent the
court would have to apportion the fauit‘between fheh' However the
pat1ent, if he had a gqgnt and severa] Jjudgment aga1nst them, would beb
entitled to recover the”f amount of his damages from either defen-
dant.- Between themselves ;he doctor and the hospital wou]d each be
liable to make contribution and to indemnify each another to the degree
to which each was found negligept. There have been a number of'caees
wheﬁe the p]aintiff‘sded only one defendant and‘that party brought pro-
ceedings as fhird party proceedingé against otherS‘whom he a]Teged

wou]d or shou]d have to contr1bute for compensat1on due to a

Pat1ent 100 Th1s is an extreme]y complicated area in wh1ch judges,

97, See sugr n. 82 and Quebec Civil Code, Art. 1106

253

98. See Parmley v. Parm]e [1945] S.C.R. 635 where a doctor and dentist ,

- were held equalTy JTiable; each to bear one-half .of the patient's
loss. See also Jeannotte v. Couillard (1894) 3 Q.B. 461 (Que.).

%
For examg]e, the opportun1ty-to exam1ne,for,d1scovery and d1§cover

1

documents. See supra Chapter lm See-also Duxbury'v;,Ca]gary‘[1940]'
71 (ATta. C . o

1 H W.R. v

100 MacKenzie v. Vance (1977) 2.C.C.L.T. 63 (N.S.C.A. );*Johnson V.
Vancouver Gen. Hospital [1973] 1 W.W.R. 361; affirmed [1974])-1

o Kane v. Haman [1971] 1 0.R. 294 (S.C.); see

~also. Griff1ths, Claims for Contribution or Indemnity As Between

Hospitals, Doctors_and Others [1963] L S.U.C. Spec. Lec.. 237 i

-
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lawyers and academics are.all complaining and requesting law

reform.101

4, Expiry of Limitation Peridd

"~ This has proven to be an effective defence for doctors and hospi-
tals for it has stopped a number of actions. 102 It is a procedural.

~ rather than a substamtive defence and has it basis in statutes’althougﬁ

101. For an excellent d1scuss1on see K]ar, supra n. 85. The classical
‘ work is Williams, Joint Worts and Contr1 utory Negligence, Stevens‘
& Sons, London, 195]

102. It has barred actions in the following cases: Mumford.v Child-
ren's Hospital of Winnipeg [1977] 1 W.W.R. 666 (Man. C.A.]; erghx
- v. Mathieson {19/6) unreported (Alta. Dist. Ct.), Belzil J.;

Karderas v. Clow supra n. 14; Johnson v. Vancouver Gen. Hospital
supra n. 100; Carrier v. McCowan (1971) 2& D.L.R. (3d) 105 5K|ta
S.C.);

McKa v. Winnipeg Gen. Hospital [1971] 1 W.W.R. 65 (Man.
Q.8.); 1 on v Le ate L1970] T 0.R. 392 (C.A.); Radcl ffe v
Rennie ; McArthur v. Sask. Cancer Commn.
27 W.W.R. 152 Sask Q. B. ); Burk v. S., B., and K. (1951) 4 W. w R
520 (B.C.S.C. 5 Winn v. Alexander [1910[ 0.W.N. 238 (H.C.); Boase
v. Pau] [1931] 4 D.T.R. F35 {Ont. S.C.); Pierce v. Strathroy Hos-
yital (1924) 27 0.W.N. 180 (H. C.); Tremeer v. Black [ 1924] 5 .
. 97 (Sask. C.A.); Town v. Archer_supra n. 84; Miller v.
R erson (1892) 22 0.R. 389 [C.A.T.” Tt has been an issue in the
. following cases: McKenzie v. Vance, supra n. 100; Cusson v. ‘
. .~Robidoux [1977] 1 S.C.R. 650; Denton v. Jones {No. Z) (1976) 14
- U.R. (2d) 382 (H.C.); Spencer v. Indian Head Union Hospital (1974)
48 D.L.R. 449 (Sask. C.A.); Kushner v. Wellesley Hospital [1971] 2
. 0.R. 732 (C.A.); Johnston v. Wellesley Hospital l|§78$ 17 D.L.R. :
(3d) 139 (Ont. H.T.); Gloning v. Miller 11853} 10 W.W.R. 414 (Alta
S.C.); Dixie v. Royal Columbian Hospital [1941] 1 W.W.R. 389
28 .C«C.AY; McIntosh v. Homewood Sanitarium [1940] O.W.N. 118
H.C.); Offord v, Ottawa Civic_ Hos tal 11938] 0.W.N. 274 (H.C.);

Hochman V. Willins H.C.); Harkies v. Lord
Dufferin Hospital 15931] 2 D L R 440 (Ont. S.E.S, Prescott V.
McArthur (1958) 52 i

0.L.R. 385 (H C ).

*



255

.
o

1the principles of statutory interpretation are found in the case law.
The defendant fo:'Whom it is sneeessful has not been tried and exoner-
ated: rather, he has not been tried. Limitation'periodé exist for
nearly all 1ega1‘actions and refer Eo the tiTe nithin which the action
‘must be commenced,‘after which it will be sa%d to be time-barred and
will not be heard by a court except on that issue. |

“Excellent practical reasons exist for estab]ishing time limits

within which suits must be- brought: vmemories tade, records are lost,

 witnesses may die or become impossible to locate. This is the so-
called stale evidence rationale. Furthermore, justice requires that
there come>a time when potential 1§ability for negligence_ought no
1on§er:to hover over one's nead, " But much dissatisfaction exists with
the present ]aw because mer1tor10us c1a1ms may be sterilized prema-
turely Legvs]at1ve reform has been ca]]ed for and has. begun in some
provinces. 193  Thys w1th1n the near,future the time periods them-
selvesbwf11 no dpybt be cﬁanged which tbgether with the fact that there
are sign1fieant differences in the law between prbVinces.in terms of
length of time, eXceptions, and even the statutes in which the times
are set out comp11cate a thorough d1scussxon of the t0p1c Fortunate-
1y, there are two excellent and current sources on the present law:

Williams, L1m1tat1ons of Act1ons in Canada]04 and McLaren of _f

Doctors, Hospitals and Limitations - The Patient's Dilemma.105 Thus,

>

103. L1m1tat1ons Act, 1975 (B.C.), ¢. 37; Draft Proposed Limitations
Act in Attorney General of 0ntar1o, Discussion Paper on Pr;posed
‘Limitations Act. (1977) _

104 (1971). -

“

. 1052 (1973) 11 Osgoode Hall L.J. 85.
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S v . : ‘
“only general observations will be made about the defence.

The limitation period varies for different types of action for

generally it is the basis for the claim not the type of defendant that

marks the suit‘ So an actlon brought against the doctor in contract or
assault and battery must be brought within the normal, Timitation rules
for those c1a1ms.]°6 In the former it 1; usually six years from

breach of thé c-‘ontract,]07 whf]e in the latter it is norma]]y'two

years from the commission ofvthe tort.losz?tawyers, architects and

EY

engineers are by tradition sued in contract'09 and therefore are

‘:vulnerable for a six year period for any breach in professional duty to.

~a CTient A'hospital may be sued inbcontract or in tort”0 but a

doctor or other hea1th care profess1ona1 is to date most often sued. in
neg11gence ]]] ‘ : i ‘
" Doctors, hospitals and now certain other health professionals are

favoured by‘e shorter limitation period in most Canadian provinces. An

action must be brought against a doctor within one year from the date

of termination ef services, except in Manitoba,''2, Newfoundland,!13.

. 106. Note there is some authorvty for the propos1t1on that all actions

.aga1nst a doctor fall within the "ma]practlce" def1n1t1on.

107 'N1111ams supra n. 104 at 45

108. Id. at 59.

109. See'Schwebel v. Telekes [1967] 1 0. R._541}(C,A.)./e

110. Rozovsky, Canad1an Hosg_ta1 ng 14 (1974).A - / : _ )
]11;' See supra a Chapter 3. B ) | /" | (:.t I/;g/'
112, Medical Act, R.S.M. 1970, c. M-90, s.43. ///i

113. g§d1ca1 Act," 1974 (Nfld ), NO. 119, s. 25 [am. 1975, No. 13;'5. -

S .
Vi
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the

North West Territories, the Yukon]]4 and recently British

Columbialld where the time is two years. This preferential treatment

or1g1nated in Ontar1o in the late nineteenth century, when the Ontar1o

1eg1s]ature amended”6 the Medical Act1]7 be setting a shorter

peri

the

od of one year (the norm.was six years at that time) and by setting

termination of services as the time from which the period was to be

calculated. The special rule with respect to doctors spread to all the

~other Canadian jurisdictions and similar protection was established for

hospitals and other health care professiohaks but the phenomenon was

1imi

law

ted to Canada.'!8 In an early assessment of the'growth of the
an Onhtario Judge said: 119
4‘.’."..

It is not.an Act respecting limitation of actions, but one passed
ma1n]y for the benefit of the medical profession; nor is the provi-
sion in question an amendment of the provision of any such statute,
but simply a provision for; the special protect1on of the reQIStered
members of that profession. :

There is no evidence why the termination of services was chosen as

a commencement date but it is probable that it was thought to provide

e

114,

5.
s,
117,

T
118.

119.

Limitation of Actions Ordinance, R.O.N.W.T. 1974, c. L-6, s.
- 3(1)(d); Medical Professional Ordinance, R. 0 Y. T 1976, c. M-6,
s (D). 40 . . ‘

See supra 'n. 103, s. 3(1)(a).
At to Amend the Medical Act, 1887 (Ont.), c. 24, s. 2. .

257

_R<S.0. 1677, c. 142. The isolation of this from other limitation

* law precluded flexibility. See McLaren, supra n. 105 at 90.

McLaren, supra n. 105- at 87-89.

AMilier.v.'Ryerson supra n. 102 at 373.
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some certainty.]z0 By comparison, time begin§ﬁ§§ run in ordinary
negligence actions from the time of the.occurr§%ce of the.damage.
" However, under the spec1a1 rule for doctors a patient must know of h1s
injury .and sue w1th1n one year from the\term1nat10n of  services. Thus
when the cause of act1on is "h1dden", as when an obJect is left in the
body and remains inert, adverse consequences of neg11gent treatment are
~slow 1in developing, or a negligent diagnosis is made which de]ays
treatment the. pat1ent may be unaware of the damage he has suffer-
,ed.]Z]' Moreover, there is a certain’ perversvty for both part1es when
the termination of services is the critical date. The doctor-patient
're1ationship is strained uhen a doctor isv"caught“ by continuing to
treat his patient and Similarly a patient may not receive the best care.

Specifica]ly,'the time may be'affected by the scope given to the
word serv1ces . An Alberta decision]22 has broadened the scope ﬁorv
recovery by holding that the subsequent treatment need not be a |
‘necessary or normal extension of the treatment in respect of wh1ch:
negligence is at1eged. A doctor left his forceps in a patient who-
continued to consu]t hiifas a family doctor. 'Indeed;‘he removed the

t

forceps. Had the pati' not continued to consu]t‘the doctbr she would

1

120. See Tremeer V. Black supra n. 102 at 100

121. Id., Mlller Vi Ryerson supra n. 102 at 373.

122. Gloning v. M111er suprd n. 102 see also McKenzie v. Vance (1977)
o Q’C.C.E. T. .S.C.A.) where the limitation period was was extended »
against -a doctor whose later uservices" .were the filling out of
Horkers Compensation Board forms. But see Town v. Archer supra
, g. 84 where the pat1ent on]y returned to comp1a1n and 'was time-
. barred. v
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have been beyond the time period. :C1ear1y,:however,]23

[bly-any contemporary standards of sound socié] policy the

equivocal situation of the patient in-these cases is entirely

unsatisfactory .and ce]ls out for remedy.

The autho}vof this qdote recommehds that there be (1) no disparity
begwgen limitation periods for different torts (2) a common starting point
i§:a11 neg]iggnce actions, 115,' ¢he occurence of damage, (3) the coales-
cénce of all limitatfon periods into one statute, and (4) a belated
discovery rute. 124
) ~The 1last récommgndation deals with the hidden cause of action and
recognizes that even a feasonabje patient may ﬁof discover the damgeﬂunti]
the 1fmitation period hés,passed.' A nUmber;bf attempts have beeﬁvmade”to

decide what cohditiohs'and'contingenices ought to be placed od\a patient if

he is to be allowed to pursue a doctor under such a rule, perhaps years

after the event. 125 Law reform‘is progressing in Ontaric,]26 .
123. McLaren, sugr n. 105 at 93. .

) 7 “
124, 1d. at 97-98. - R o ' v .

7970, c. L-150 follow the English Limitations Act, 1963

. - (U.K.), c. 47 and a critique in McLaren, supra n. 105 at 95-97;

- -see Health D1sc1p11nes Act, 1974 (Ont.), €. &7, s. 17 and a.

‘ _ cr1t1que in' Sharpe, Per1ods of Limitation and Medical Malprac-
tice: - A New Act for Untario {1975) 23 Chitty's L.J. 145.
Concern has been expressed in medical circles over the extension
of the limitation period. ~See Geekie, The Crisis in Medical
Malpractice: Will It Spreaa'fb»Canada? (1975) 113 Can. Med
Assoc. J. 327 , A '

.‘ ) . C//

126. ?ntar;o Law Reform Commission, Report on_ Limitation of Actions

_ 1969 . .

125. See Manitoba's solut1q%gin the Limitatibn of Actions Acf, R.S.M.
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British Columbial?2’/ and K1bérta,]28 and it seems 1ike1y that

McLaren's recommendations will be of some inf]dence} The u]iimate
choice will be made by the‘]egislatures,on the basis of po]ity,'and it
is to'be hoped that the final solution wii] sﬁtisfactori]y balance the -

_interests of all concerned.

127, an Refor  ommission- of Br1t1sh Columbia, Report on L1m1tat10ns,
fart 2 (19 ).

128. W1]11ams Report to the Institute of Law Research and Reform on

o L1m1tat1on of Actions, University of Alberta (19/0); University of
Alberta, Institute of Law Research and Reform, work1ng Paper, -
,L1m1tat1on of Act1ons (1977) .

s .



CHAPTER VII
PROOF OF NEGLIGENCE

1. Introduction

In all civil actions the plaintiff has the onus of proving the
elements of the aciion—brought. Accordingly in a medical neg]ﬁgence

~action againSt a doctor or hospitaJ] it is the patient who must prove

the éssentials of negh’gence.2

If the action brought was based on.
A _
3

one of the intentional torts3 such as battery or false imprisonment
. . ’ Ll .

4 then the onus of proving

or was in the nature of a contract aCtion,
_the essent1als of these act1ons would s1m11ar1y rest on the pat1ent

whatever the nature of the action, the essentials are proven by
| means of evidence‘introduced by the parties to the actﬁen. Evidence

includes the sworn testimony of witnesses or the parties to fhe

1. Note that the word ‘hospital' is used to cover the employees, such
. as nurses, for whoi the hospital will be responsible. See Chapter
9. L. -

2. See supra Chapter 5. For an excellent discussion of the burden of
‘proof_1in Quebec ‘see Mecs, Medical Liability and the Burden of
Proof, An Analysis of Recent Quebec . Jur1sprudence (1970), 16 McGill
0. 163, , | e

-

3. Supra Chapter 3. "~

4. Sopinka and Lederman The Law of Ev1dence in Civil Cases 403- 406
‘ (1974). Supra Chapter 3.
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act1on,5 documentary evidence and exh1b1ts 6 Genera]]y any evi-
'dence which is relevant to the case will be- adm1ss1b1e, that is, it

will be heard by the court. However, our legal system, in the course

,

. ' ) ] . .
~of its evo]ution, has developed a complex body of rules that determines

which evidence is admissibie and which is inadmissib]eﬁ"This body of .
rules also governs the question of how much'weight‘ought to be atfached
oy the coort‘to various kipds of admissible evidence. Only a few of
the rules, “those most important_to the medical negligence actﬁon, will
be discussed in this chapter. |

The Taw of ev1dence is. current]y under study by both federa] and

7

prov1nc1a1 Taw reformers and it is expected that the ]aw will be

clarified and, hopefu]ly, s1mp]1f1ed

2. Evidence :

(a) Witnesses

N

The patient attempts to make at least a prima facie case of medical

negligence through the sworn iestimony of himself and his witnesses.-

N

. ! @3'
5.'-Inc1uding that from discovery: - supra Chapter 1.

6. These are articles such asdforceps, sponges, needles and are intro-
duced into ev1dence dur1ng the test1mony of w1tnesses

7. Law Reform Commlss1on of Brwjnsh—t’ﬁumb1a, Interim Report on the
Law of Evidence (1973); Ontario Law Reform Commission, Report on
the ‘Law of Evidence (1976); Civil Code Revision Office, Report on
Evidence (1975); Law Reform Commission of Canada, Report on Ev1-
dence. {1977). Also, the Uniform Law Conference of (anada has
appo1nted a Task Force to prepare a draft report’ oﬁ evidence.

262
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Usually his own testimony will be used to prove the duty owed to him

and the injury suffered® and may help to ‘establish the breach of the
standard of care and the causal link between,the'a11eged negligence and
the.injur;.‘ However, establishing these latter two mattere will also o
require the testimony ot experts, who will be doctors from the same
speciajity as the defendant if oossible. The court must be satisfied
that the.expert called is by training, practice and experience particu-
larly knowledgeable in the area in 1ssoe, and the party calling such a
witnéss must so qualify him.? | | -

}he oroof of breaoh of standardxof care and causation by the means
of expert testimonylis the most(difficu]t part of“the;pattent's ‘
case. 10 ‘Even if there is no diffico1ty in obtaining the necesgary
: 'experts]] both counsel and the court must come ‘to grips with complex
' med1ca1 terminology and 1nformat1on Furthermore, the defendant too
f will make use of expert evidence to prove that he met the standard or

. to d1sprove causation.'? ‘Unfortunately, in the modern adversar1a1 ‘

’:R;context an expert witness is too often seen and believes himself to be

I4

o

c

8. See Richardson v. Nugent (1918) 40 D.L.R. 7002(N.B.C.A. ) where a /
new trial was ordered becayse the patient was allowed to exhibit an
open wound to the jury. See also Gray v. LaFleche [1950] 1 D.L.R.
337 (Man. K.B.} where a trial judge refused to~allow the injuries
of a child who had suffered a deformed penis from a circumcision to
be shown to the jury. : S

~—

9. See 1nfra Chapter 8 for.a descr1pt10n of how th1s 1s done.

'10. Haines, The Conduct of a Ma]pract1ce Act1on [1963] L.S.U. C Spec.\
' Lec 273 at 289. )

11. See 1nfra regard1ng the d1ff1cu1ty of obta1n1ng w1tnesses

-12. Note that‘1;>most jurisdictions the number of expert witnesses is (.
. ,.restrrcted with 1eave to app]y for more in appropr1ate cases.

13

2
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‘a weapon for one s1de of the act1on His true role }3 s1mply to aSS1st
' the 1mpartial court-in determ1n1ng the facts. Nevertheless the qua-
llty of the expert ev1dence is cr1t1cal to the proof or d1sproof of
neghgence,]3 in many cases in wthh the pla1nt1ff ‘has been unsuc-
cessful it is.clear that his expert ev1dence was weak . ]4
L Although a court has the d1seretion ult1mately to accept or reJect
'.é expert ev1dence.]5‘5t is not l1kely'to reJect wt unless the issue 1s '
| non-techn1cal or. 1nvolves the tak1ng of pnecaut1ons, or unless the o S
| experts opin1o%s are d1v1ded ]5 ‘ S | |
Bt A basvc rule of‘evidence is that a w1tness can testlfy only to that
wh1ch he has actuallyépercezved through h1s own senses. Informatlon'w
| from other sources 1s referred to as hearsay ev1dence and 1s not admis-
‘h:-> s1ble unless 1t falls into one of the generally recogn1zed except1ons
to the hearsay rule. For example,]7 a_doctor who exam1ned a pat1ent ‘

-

uhen he was ad@1tted to hospital 1s asked to Hescr1be the patlent S .

1njur1es.§ The ev1dence is. adm1ss1ble.. But if ¢ 'vctor proceeded_towt"“‘

TN

?xﬁ. state the opin1on ngen by the radiolog1st _an-x—rayvexaminatianQf‘

R T I A TR0 \ LR 223 (S.G.C ), Lrits v‘ S!lves-- e
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the patient, that would be hearsay and subject to objection. The

-example points out’ the main reason for the rule, whichlis thatvthe best

evidence regarding the x-ray would come'from'the radiolegist who,should:

. be called-and who could then be'cross?examihed. Two exceptiohs to the

hearsay rule of tmportance to doctors are that 1) a patieht'S“statement
as to his physical.or mental sensation or feeling is admissible~_
evidence of the exlstence of that state (but not the pat1ent s story of

how and by whom the symptoms were caused)]8 and 2) a pat1ent s

declarat1on 1n ant1c1pat1on of death made 1n extrems]9

may bé
adm1551ble 1n a. hom1c1de case. ‘

0 H1tnesses qual1f1ed by the court as experts can test1fy beyond
S1mply what{they perce1ved w1th the1r own senses. Bes1des prov1d1ng ‘
bas1c 1nformatvon to the court for its comprehens1on of the sc1ent1f1c

. or techn1cal 1ssues, ‘the expert is allowed to state his oplnion and

conclu51ons.20 ‘

/e
* “(b) Documents .

- . ) - v
S - .

Apart from the oral ev1dence of w1tnesses the pla1nt1ff or defen-

’ _dact may rely on documentary ev1dence, such as the hosp1tal record

"‘C

reﬁorts of test results, or the doctor-s off1ce records to assist h1m

I K LR

a

-t ‘. P e . - . ” '_v.,4_" o i

.7

18 Id. at 48; Sopmka and Lederman, ugr n. 4 at nz._' e

*f

19 Heredith sugr n.-lS at 47

'G
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20, 1d, at. Zos; see also Ta dor vi: gx (1937) n‘n P R 588 at 598-99 S
':'J“ . i,ﬁ_-c . 'fif-‘;j._u;*u S N TR B




in the'action; ‘A party wishing to procure or produce any of these, or
vo}her, docoments,has at his disposalvthe process.of discovery ofd
documents, discussed earlier.21 Thus a doctor or hospital'is boond
.-to disc]ose"any documents made with regard to the patient's care and
treatment Howeven documents brought into ex1stence to ass1st a
.defendant or his legal adv1sors are pr1v1]eged22 as to their contents
unless 1eg1slat1on states otherw1se 23 1In add1t1on legislation in
mosi prov1nces prov1des the mechan1sm by wh1ch a patlent can obta1n a-
copy of<h1s hospital record, 24 . ‘and there is also legistation in most
_prov1nces a110w1ng hosp1ta1 records 1nto court as ev1dence prov1ded 4‘
they are made in the usua] and ord1nary course of hospita] bus1ness and
~at the time- 3f the act or event recorded .or w1th1n a reasonable t1me

ﬁ'afterwards.zs ‘Th adm1ss1b11ity of hosp1ta1 records ln/court has )

S

43‘21‘ Sugr Chapter

' 22.’Cr1ts V. Sylvester [1955] 0.W.N. 243,(h.c.)' |

.23.'Ev1dence Act, 'R.S.B.C. 1960, c. 134, ss. 12, 13 [any 1976 »C. "33,

.. S.867; Manitoba Evidence Act, R.S. M 1970, c. E150, 50 [am.

- 1971, ¢.° 70, 'ss. 2,-3; 1976, c.. 69, s. 18], Evidence Act

L./ 1870, c. 15} S. 52 Saskatchewan Evidence Act; R S.S: lggi c.,80
-/ S. gg [am. 1969 C. 51, S. 2 ]972 c. 105 5.1 1973 74, €. 97
Fos. "

28, §ee? for ‘example, Alberta r?ospitals Act R s. A., 1970 c. 174 s,
" 35,735 amended. . - | ,,

N Y k ‘ /.

25, Evidence Act R,S B C. 1950 c. 134 s. 43 [am. 1968 c. 16 5. 5],
. Manitoba. Evidenée Act, R.S.M. 1970, c. E150, s. 58; vadenqe Act, .
" R.S.N.B. 1973, c. E- 11 s. 49; Evidence Act, R.S.N.S. 1967, c. 94,

"'*.s. 22; Evidence ‘Act, R. S 0. 1970 c. 151,-s. 363" Saskatchewan Ev1- ‘7f“

... dence.Act, R.S.S. 1965, c. 80, s. 30 [am. 1969, c. 51,s.'2; 1972,
e 108, s.-_-al
T 9 P a SRR iﬁ ‘

f1973-74, c. 97 s. 2], Canada Evadence ACt R s. c.<;i
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been confirmed in the case law.26 : .

. The hospital record's adm1ss1on as an exteption to the hearsay

rule, whether by virtue of statute or case law, ra1ses ‘the. issue as to

the we1ght to be given to it. -In a very 1mportant case, Ares v.

~Venner27 the. Supreme Court of Canada sa1d

Hospital records, including nurses' notes, wmade contemporan- ’
eously by someone having a personal knowledge of the matters then .
being recorded_and under a duty to make the entry or record should -
bé received in ev1dence as - Er1ma facie proof of the facts stated

' there1n
&

Thue we see judicia]‘reform of théglawvby the'creation‘offan‘ercepl_
‘tion to the hearsay rule in regard to hospital records. The effect of
the decision is that what is-stated on the record becomes .evidence for
thekparfy}putting;it in. To cha11enge'it opposing coun;e]bhaS'to call
os his %itnesé the;person who'mode ah'entry, who can, then be cross-
exam1ned by the party ;ho put the hospltal record 1nto ev1dence This
~is a pecyliar reversa] of the'usual procedure Norma]]y, a w1tness who
:ha§>4ﬁfofhatlon is ca11ed by the party attempt1ng to prove the faet and ?
hthen cross-examined by the party chal]eng1ng the fact A further cri--
l t1cism of the’ dec1s1on 1s that it. adm1ts not Just obJect1ve record-

'; keeping 'such as vtpa]‘signs but also subjective observat1ons dbout ‘the

—-

26. Joseph Brant<Memoria1 HospitaJ V. Koziol (1977) 2 C C L. T 170
C.); Aynsley v. Toronto Gen. Hos Jtal [1968] 1 0.R. 425 “ .
.R. 621 (H c.). See also S

C ), AdderTey v. Bremner § i
Sopinka ana [eaerman, ugr n. 4 at 88- 90
(1970) 1,4 D, L R. (3n) 4 at 15 (s.c c ) ?.7..;
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patient, which should be subject to cross-examination.28 While the
law of evidence needsureform, decisions such as Ares only servVe to
contribute to the confusion.29

_ y //J I N
| \\/ ,’ . ) )

* (c) Admissions

In addition to doéuments and the‘testimony of witnesses the patient
may re]y on adm1ss1ons made by the doctoy or hosp1ta] These\hay'occur
in the pleadings or, as is more frequent, during exam1nat1on for d1s-
tovery or dur1ng cross-exam1nat1on'at trial. Such ev1dence 1s very

s1gn1§1cant because it <is presumed that no one wou]d admit somethlng

~

against his own interest: if it were ngéftrue Furthermore there 1s$no
g

doubt that the doctor in. the medical 11gence action 1s the best |

author1ty on what he d1d how he d1d 1t and'why he did 1t 30. He
more than anyone e]se Tikely knows whether or not ‘his condqﬁzﬂydéﬁsUb;

. standard A
< e, o BRI

, : TR SN e ..
However, while admissionS'of;syfficient 2Pport to decide the case

~ one way oh‘the:othen are“regu1arxfére in Hollywood trials, they rarely

28. Thompson v. Tooﬁ%nbur (1973) 50 D L.R. (3d) 7 (B.C.C.A.). An« e
~ excellent example of how critical subjective assessments by nurses

may be to-the outl1ne,pf an actidn, see Park v Stevenson Memor1a1
Hgsgita Ont. H. C., Ho?1and J\: 1974 (unreporfg )

P -

./' »

29 A critique of the” case is found 1n Sop1nka and Lederman, Sul ra n.
at 78-80. 'Note:that ft appears to have been overlooked in
Schwejzer V. Central Hospita] (]974) 6 0.R.. (Zd) 606 (H c. )

30 Haltz and Inbau. Hédic Jurispvudencé 70 (197]), see a]so Joseph
T Brant Hemorial Hos op tal v. Kozigl suprasn, 26. -4

. Lo A..;; SR
A Lo ISP TR ) A '_ S e g .o
. B S '_.”'v s T').' PR “"".' RSN : IV T L '
. g . v N ] . . .
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) . . w’
occur in real life. Fatal admissions are only obtained through thorough
\\\\‘pij;aration,‘ski1]ed advocacy and fortuitous circumstances.
. (d) Conclusion ' i3
' = .vt

When all the p1a1nt1ff s evidence has been put. before the court the

cr1t1ca1 quest1on of whether he has established a pr1ma fac1e case must

be cons1dered To satisfy th1s test the p1a1nt1ff must have adduced
- some ev1dence wh1ch is more cons1stent than not w1th negligence omn the
part of the defendant'31 the facts must ra1se an “inference of negli-
’gence Once the pr1ma facie case has been estab11shed the defendant
must then meet the 1nference of neglwgence by prov1ng any defences he :

has ava11ab1e,32 in affashlon s1m11ar to that in“which the p1a1nt1ff

- has attempted to prove,h1s case: - the sworn.test1mony of h1mse]f
: , ;

his expert withesses, relevant documents, and admissions by the plaih- -
P 1 . « : B - . N

tiff.

In contrast to cr1m1na1 cases, in wh1ch the matter must be proven b

Al

\\beyond a reasonable doubt the standard of proof requ1 ed in a negl1~

genoe case, as in all civil actlons, is tha the,p1a1nt1ff must prove

h1s case on a ba]ance of probab1lit\es 33 Thus at the end of the

- . . S
s v
. LY . :
. % -
it o R . .
: ;! . ¥ . LY

.A“

4.

o Na;han. Med1€§] Negl1gencé'105 (1957)

ee supra Chapter 6.“ '_‘,‘_AQ L ;‘]" N

"33, Parkin v. Kobrms_j_ (1963) 46 W.¥. R. 193 (Man «C.A.), In, Mc%gme]‘ P
- ...: V. Vancbuver Gen. Hospital supra n. 14 [1934] # D-L. R. 593 at'5 -

.. an erroneous statement was made that the onus of proof was the R
>‘¢> c?iminal ofie.” See De Pa011 Ve Kichardson [19360 2 H H R. 183

(A]ta AD ) -\

a
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4

trial. the Judge 04/;;ry34 must weigh all of the evidence adduced by

both sides an?/éec1de whether the p1a1nt1ff has proven on a balance of

probab111t1e5/that the defendant was negligent.3% f

\ : | | o :

3. Difficulties of Proof R o

(a) Direct and Cirtumst}ntial Evidence
A pat1ent who w1shes to estab11sh his case before'the court must,
as we have seen, prove the’ essentlals of. h1s act1on whatever téey may
be before he can suc%eed In order to prove the essent1als oth1s
action he will try to -establish the ex1stence of certain facts Any “
fact sought to be estab11shed 1n support of/an essent1a1 of an act1qn
- .is referred to as a "mater1a1“ fact. D1rect ‘evidence is test1mony or a »
‘documen{’wh1ch itself establishes a mater1a1 fact, and c1rcumstant1a1
_ev1dence is. evieence wh1ch shows the exlstence of c1rcumstances from

wh1ch the court may 1nfer a mater1al fact 35 Thus bits of evidence A

wh1ch of themse1ves wou]d be of . 11tt1e probat1ve yalue may when :

_combined Jus§1fy the tourt's 1nﬁerence»of,a mater1a1 fact.37 . 1o S ey
’ - S C P 2 [‘J - .
f
S . &

) 39 See 1nfra. _ N R :
35 Nafhan, supra ni. 31 at ]08. Note the c1v11 onus of proof 1n Holmes B
V. London_ %qz of Hnspital Trustees (1977):17 O.R. (2d) 626 (HT)
. se aTso Martel v. Hotel-Dieu St.-Vallier; Vigneau]t v. Martel.

‘ D.L.R. (335‘135 af'ﬂﬁ (S.E.C.) .
| 36 Sopinka and Lederman, gg n 4 at 3.

Knitti_g MiT]s Ltd. [1936] A C 85 (P.C )
R R R nc“ R ’,'.;gi'_'w_;%ﬁf f "; L

BN B

3. Grant v Austr»l

EPLE NI
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illustrate,38 if a patient alleged that'he had contracted an infec-
tion\fron the administrat;on of an anaesthetic, direct evidence may not
be available to prove whether the infection'resu]ted from the solution
the instruments or the 1ndividuals. However, evidence that the solu-

~ tion was properly constituted and hand]ed,;and,that the individuals
exercised nroper sterj]e techniques would 1ead;to.the inference that
the caqﬁe of the infection was a failure to distnfect the instruments.

D1rect ev1dence is, of cougse tHe?best ev1dence and the case w111 be - .
stronger if such ev1dence is ava1]ab1e to show precisely how the acci- .”‘//7\
dent occurred. However, the difficulty in most med1ca] neg]1gence
v‘cases is that the full c1rcumstances-of the accident are not known. to
“the pat1ent and therefore ev1dence of thlS ca?1bre is not often avail-
able.39 Even if-the c1rcumstances are known thenr.s1gn1f1cance may

be‘unnot1ced by'the'pat1ent who 1acks and perhaps-cannot obtain the

<

o necessary expert1se.~ | |
- _But it seems that Canad1an courts are reluctant to 1nfer neg]1gence
on the. bas1s of c1rcumstant1a1 evidence in med1ca1 negl1gence cases

One reason is probably a concern that patients w1th llttle or. no d1rect
ev1dence wou]d sue too eas11y in the hope that a court would accept
c1rcumstant1a1 ev1dence, thus crowd1ng the- courts and p]ac1ng a diff1-i‘;

Acult burden on the Judicigry. Another exp]anat1on was. offered 1n
G1rard V. Royal Coldmbwan§§o§b1¥a1 40 S ' |

~

. B S

. \,& ’ ’ J - .
38 Nathan, ugr n. 31 at 167 ,:'”~{eyv R : | ‘
j39 See, for example, Radc1yffe V. Renn1e [1965] S C.R. 703. hr’d’;

.2

- 40\\(1975) 66 D.L. R.-(3d) 676 at 691.(B.C. s.c. SEE o

...\.’

L AR 4.



The human body is not a container filled with material whose per-
formance can be predictably charted ang analysed. It cannot be
equated with a box of chewing tobacco or a soft drink. Thus, while
permissible inferences may be drawn as to the normal behaviour of
" these types of commodities the same kind of reasoning does not
necessarily apply to a human being. Because of this medical
science has-not yet reached the stage where the law ought to pre-
sume that a patient must come out of an operation as well as or
better than he went into it [emphasis supplied].

These arguments invite comment. The mere fact that a-court should

decide to allow the proof‘of materialofact, in a proper case,vfrom

cogent‘circumétantial evidence would not 1ike1y'open the f]oodgates of .

1itigation. C1rcumstant1a] ev1dence is given we1ght in other c1v11

act1ons4] “and ‘there is no 1nd1cat1on that the pract1ce has sparked an
abundance of 11t1gatton. Furthermore, the judiciary is in an'ldeal

' position to contro] the extent to. Which'circumstantial evidence would

'be re]1ed upon and a f1rm stance by the courts in equ1vocal cases would -

serve to d1scourage fr1volous su1ts.v ; _ ‘
The G1rard case suggests that the complex1ty of the human body -
,'m111tates aga1nst the use of c1rcumstant1al ev1dence in med1ca1 neg]1-
: gence cases. However the argument passes_over.the fact that medical
science has succeeded to a considerable éktent in identifyino devia-

vt1ons from normal phys1o]og1ca1 behav1our to the p01nt where the rwsks

: of varnous comp11cat1ons aris1ng out of certa1n procedures can- often be

s T e , »

-

Co- B e e < T T

272

’,



o

expressed in terms of a petcentage'42, The reasoning suggested by
th1s case wou]dwhave the patient meet his onus in every case by dlrect
ev1dence alone because the crux of- the med1ca1 neg11gence act1on is
always damage to a human body. It is hoped that the courts w1]]_take a
mdre moderate view and apply these ru]es.ef ev{dencé to hedical negli-
~gence sujts ih the.same fashjon'as they are applied in other-aetiohs.
' Otherwise,, the effect is to place on patients a higher burden of
proof 43 | - |

Hav1ng sa1d th1s, a p]a1nt1ff in certain med1cal neg]1gence cases

>

may be ab]e to take advantage df one rule of c1rcumstant1a] evidence

'developed for his benef1t.\ res 1psa 1ogu1tur~ '

«
A}

(b) Res Ipsa Loguitur

.(5) Prerequisites

‘There has been judicial recognftidn~in nég]igehce cases of the
"~ hardship on the p1a1nt1ff who is. attempt1ng to prove neg]1gence when he

,'knows on]y that an acc1dent has happened and that he was 1nJuréd In

)

4

B 42. See Chubey v. Ahsan [1976] 3 W.W. R 367 (Man’ C.A. ) where the'med1- ;

~ .tal evidence was that in disc surgery in 1 df 7,080 -operations an’
, artery is damaged and 50% of these result in death see also Reibl
.. /*~ v. Hughes (1977) 78 D.L.R. (3d) 35;(1978) .6 C.C.L. T e/ (Unt.”

’ // C.A.Y, where the medical ev1deuce was that a patient undergo1ng
arterial surgery was: subaect to a- 14% r1sk of morta11ty or :

Cmorbidity. . T L

’

- 43,‘Hhere a- patient has diffwculty gett1ng.w1tnesses, the burden is :”;_

L 1ncreased further. See 1nfra

273
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many instances the details of the’accident ere known on]y tovthe defen-
dantrvbut~sometimes the mere.fact that an accident happéned’hi]] itse]t ‘
give rise to an.inference of negltgence on the part of the defendant
because the event is such that it would be. un]wE//y to occur unless
- there hed been neghgence.44 The acCcident "speaks of neglngence";

hence the term used for this circumstance: res ipsa loquitur, "the
v . ) o

thing speaks for itself". . 'v e .

Variously described as & rule, principle, doctrine and maxim, res

ipsa.loguitur is applied in Canada as part of the law of circumstantial.

‘evidence?® and has been cat]ed "one of the great mysteries of tort

_ Jaw".qﬁ‘

As with much of the Jaw, the essentials of hes ipsa loquitur are
& easy to state but its application.is comp]icatedQ47_ The doctrine
Cowill onlyjapp]y when:

.

1) - there is no ev1dence as to how or why the accident occur-f
red 48 and’ :

-~

44, Bryne v. Boad1e'(1863) 2 H. &-C“ 722 159 E.R. 299 (Ex.)I; -

45 Sop1nka and Lederman uEr n. 4 at 399.

‘.'

46. Linden, Canad1an Tort Law 221 (1977) See 219- 252 Qf th1s book for

: an excellent review of.the law. This is true despite the fact that

- it s subjected to analysjs by authorities in both the law of torts-
and ev1dence. See Sop1nka and Lederman supra n. 4 at 398 . v

" 7.,wr1ght Res I sa Loquitur in ‘Studies in Canadian Tort Law 4] (lst '
~\ ed, tinden, 1858) Fridman, The Myth of-Res Ipsa Loquitur (1954) 10
U.T.L.J. 223; Paton, Res JIpsa Loguitur (19: : Bar Rev. 480e
'-Sch1ff A Res Ipsa Lodu1tur Nutshel] (1976) 26 U T. L J 451 .

'48,'Most author1t1es prefer to state (2) and (3) ‘as. requ1rements and -
(1) as a prerequisite. In medical negligence cases the .order in
y which they are here . set out provides the best understand1ng. '

Loal
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. )

2) the accident is such/fﬁ;tfit would not occur without negli-
gence, and
- 3) the defendant is proven to have been in control of the situa-
tion either persona]]y or vicariously.49

The possible effects of the doctrine on the onus of proof Vary and

are best understood by an analysis of -the case law on point.

c (11) Aég]ication
There are compellingbpo1icy reasons for utilizing the doctrine in

the medical negligence cese. The plainpiff th ofteniknows nofhing -
about the aecident, indeed who'may have been anaesthetized or, very
i11,%0 pears a Heavy burden yet may have difficulties getting inform-
nation and.wftnesses.S] _The defendant, on theiother hand, who“knews
or‘bught to Kwww often.ha; easy access-toLthe facts.>?
The .courts saw d1ff1cu1t1es “in trying to d1st1ngu1sh between medi-

°ca1 accidents wh1ch cou1d53 not occur w1thout neg]wgence and those

‘wh1ch cou]d and for some time ‘it was uncertain whether res 1Esa

v

49. By “v1car1ous]y" is meant by virtue of having respons1b111ty for,
or r1ght to contro] the wrongdoer.

50. See, for example, Eady v. Tenderenda (1975) 2 S.C.R. 599..

3

51. See lnfra.

—

52 See McLean V. Weir [1977] 3 C.C.L. T 87 at 95 (B c.S.C.) where-the
..patient was said-to be under a "form1dable disadvantage" as'a = -
layman su1ng an expert. . .

"A

B 53 C]ark V. wansbrouﬁh [1940] 0 W. N 67 at 72 (H c. ), Hughston v. Jost

’ 0.;. . i . .

*Ve Jo

~
N
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Toquitur apllied in medical neg]igence cases- 24 However, it is

clear since‘1953 and Holt v. Nesbitt55 that ihe courts are to

avail themselves of expert evidence as to what is normal and what is
not® and that justice demands the application of the doctrine in

this context:57

It would give to doctors, dentists, and members of other pro-
fessions an unfair and unwarranted protection in actions where
their conduct in the exercise of their profession is called
into question. It would permit them to refuse to give an
explanation in a Court of justice of a happening which’ has
caused injury to a persom, .even though the occurrence was of
such a kind and description that 3 reasonable man would .
natura11y infer from it that it was caused by some negligence
-~ or misconduct. It would place them in a position in the Courts
that in a case such as the present onethe defendant cotld
~unfairly and unjustly say: "I alone.am responsible for all eij;>.

happened in the course of the operation. I know all the fact
from which it can be decided whether or not I used due care
can explain the happening, but. I refuse to do so." To permit a - ‘e
defendant to take such -a position in a Court of law would be,:
in my opinion, a denial of justice to a person who. kriows
. nothing of the matter that caused his- injury and seeks to
recover for the loss suffered by reason of it from the person.
‘who possesses full knowledge of the facts.
‘ ) © r %‘
54, It was said not to apply in. 0ntar1o See Hughston v. Jost id. at
" There are ear]y cases whlch recogn1zed Pt might apply: Hodgins
Banting (1906) 12 0.L.R: 7 (H.C.); McTaggartr v. Powers l|§§5]‘
3 w W.R. 313 (Man, C.A.); S1sters of St. Josephi- of the Dipcese of
London v. Fleming [1938], S.C.R. 172; McFadyen.v. Harvie }1941] 2.
- D.L.R. 663 affirmed [-1942].S.C.R. 390 Meyer—v. Lefebvre 1942] 1
W.W.R. 485- (Alta. A.D.); Cox v. Saskato 119427 T W.W.R. 717
~ (Sask. C.A.); Bernier v, Sisters of Serv ice (St. John's Hosp1ta1
Edson) - [1948] TW.W.R. 113 (ATta. T.D.). And cases ‘where it was
app11ed Harkies ¥. Lord Dufferin Hospital [1931] 2 D.L.R. 440

" (Ont. H.C.); Taylor v, raz suEr n.. 20 Ibe1 V. Cooke [1938] 1_«<~;A~,}<lfr
W.W.R. 49 A1fa. A. D """" R

« ',55.;t1953]_1_5. R 143. A1so Cr1ts v. Sy1vester-supra n.,15.. -

.56 Inter]ake Tlssue Mflls Co. v. Sa] [1949] 1 D L.R. 207 (Ont. S
o T ) HoBson v, 'ﬁﬁnkley (1976 . .L T. 163 (Ont. H. C.)s. e

. 601 at 605 606 aff1rmed [1953] 1 '_g

"'57 Holt v. Nesbitt [1951]" ‘
TR TS
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Neverthe]ess the ceurts continue to be cautious ih'their app1ica—
tion of the doctr1ne in medical neg]1gence cases .58 To the old fears |
of lack of expert1se, inability to apprec1ate the d1fference between

- the non-neg]wgent accident and_the neg]1gent accident and reluctance to
find that there is nn evidence 22 to npn.the accident occurred®d js

* now added the modern one otﬁincreasihg the 1iabi11ty of;doctdrs‘and
hospitals to the po1nt of prec1p1tat1ng a "malpract1ce cr1515" 60 ~

.Whether these fears are Just]f1ed in Canada is not yet c]ear

' Each of the prerequ1s1tes to ngé ipsa 10qu1tur w111 now be examined

with reference to the cases swn

Holt v. Nesb1tt.

A.  The cause must be unknown

\

the 1nJury vtself When the facts of . the acc1dent

. N 4
t . 3 . .
o - ‘ R . F 3
v : » : a
. i3
. )

a]]in L1ab111ty of Profess1ona1 Men. for Negl1gence and Malprac- -
“tice (1960)’3 Can. Bar J. 230.at 240. U.S. Jjurisprudence reveals
‘the same progress,.see Hole, Med1ca1 Ma]pract1ce in New York (1976)
27 Syracuse L.R. 657'”t 678 : _ P

58.,

o

&
59. Laldlaw, The: Burden of Proof in Malpract1ce Actions [1963] s
-~ L.S.U.C. - Spec. Tec. 219 at 222, See Kolesar v. Jeffries (1976) 12

--0.R. 142; affirmed (sub nom. Joseph Brant Memorial Hospital v.
KOZ]O]) 2 C C L. T 10 (5.C.0L ) et “é '

60 Tep11tsky and Ne1sstub Tqrfs Ne 11 ence Standards and the '
Ph!§1cia (1978) 56 Canr ar Rev. .

K

. ‘ oy T e e R ‘_ L <, : - ’ . oL o a
hS oo o E . . s R . . -,
5 PR , o
. a.

S e . . . . . . . . . . [ B
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carbon dioxide s1ush treatment for acne.61 When the p]a1nt1ff knows

»

on]y part of the story he ought to. p]ead and prove what facts he does

know and plead res ipsa 10qu1tur when he can go no further.62

However, if there is evidence of the cause of the accidentz the
patient.cannot ignore ft and expect to use the dootrine as a substitute
for prouing his'case.63"Furthermore, shou]d the'true'cause of the
accident become known during the trial, the doctr1ne loses its
ut1]1tyand the case proceeds as an ordinary neg]1gence case. 64

While there is general agreement on this prerequ1s1te,65 the
courts must face the fact that there will occas1ona11y be cases where
) the'cause is 1mposs1b1e to pin down, and it may have to be ruled a

mystery.66

61. Johnston v. Wellesly Hospital (1970) 17 D.L.R. (3d) 139 (Ont. e
H.C.); see aso Kolesar v. Jeffries (1974) 59 D.L.R. (3d) 367,

varied .R. (2d 2, affirmed (sub nom. Joseph Brant Memorial
Hospital v. Koziol) 2 C.C.L.T. 170 TS.C.C) supra n. Z2b; Kangas v.

- Parker [1976] 5 W.W.R. 25 (Sask Q.B.).

62. It may not be fatal to fail to plead it: Greschuk v. Kolodychuk |
. (1959) 27 W.W.R. 157 (Alta. A.D.). But see David Spencer Ltd. v.
Field [1939] S.C.R.<36. , : _ .

S

63.-McLeanwv wewr supra n. 52

64. Nathan, supra n. 30 at 109.

65. But see the pecul1ar statement in Sisters of St. Jospeh of the
Diocese of London v. Fleming supra n. 54 at 177: "It is unfortun-
ate that the maxim res ipsa 1oqu1tur which serves sattsfactor11y

~when applied to certain cases in which the cause of the action is
known, has become a much overworked instrument in our .courts..."

lempﬁas1s supplied]. . o - (

‘66 Hobson v. Munkley supra n. 56; see also Kolesar v. Jeffries supra
n. 61, see also Cavan v. W11cox (]974) 2 N.R. 618 at 626 (5.C.C.).
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A

"The gcctdent must speak of negligence

P

)

This determination causes the gourts the most difficulty. Any

person knows that certa1n events,’sueb as bags of sugar fa111ng on

~

people, 67 an 011 furnace exp]odmg,68 or an a1rp1ane crash1ng,69

bespeak neg]1

surgery70 o an ureter cut dur1ng gyneco]og1ca1 surgery7] does.

-

gence But few know whether an artery cut

during disc

3

0f course not every‘medical accident speaks of negligence. Accidents

can and do happen without heg]igence.72 The problem is how a Judge,

a medical ]ayman, ts to know the non-negligent accident from the

negligent one.

The best evidence would be the teStimony of experts

that the accident that caused damage would not normally occur without

~negligence on the part’‘of the defendant, and if it is possible to ob-

1

tain this evidence the patient -ought certainly do do so.73 However,

to require such evidence in every case would be to misinterpret the

\doctrine«and‘app1y it more strictly to medical negligence cases than to

London & St. Katherine Docks Co. (1865) 3 H. & C. 596, 159

67. Scott v.
E-R. 665 TEX. Ch.J.
68. Kirk v. McLaughlin Coal & Supplies Ltd. (1967) 66

(Ont C.A.
“69. Malone V.

B

Trans- Can.-Aik]ines; Moss v. Trans-Can.

.L.R. (2d) 321

{r1ines [1942]

0.R. 453
70. Kapur.v

(C.A.7.

Marshall (1978) 4 C.C. L.T. 204 (Ont. H.C.).

~71. Hobson v.

Munk ley supra n. 56

72. Crits v. Sy]vester supra n. 15; McTaggart V. Powerslsupra n. 54,

73. McLean V.

Meir supra n. 52.
R N L
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. 4 . “ ’
ordinary negligence cases,74 for there are some occurrences that,

even to a layman, speak of negligence without the confirmation of
o ' . . : :
expert evidence. As was stated in an English case where the patient

proved that the doctor had left a swab in her body:75

LAY
L

The surgeon is in command of the operation. “It'is for him to
decide what instruments, swabs and the like are to be used, and it
is he who uses, them. The patient, or, if he dies, his representa-
tives, can know nothing about this matter. There can be no
possible quest1on but that neither swabs nor instruments are ordin-
arily left in the patient's body and on one would venture to say it
is proper, though in particular circumstances it may be excusable, .
so to leave them. 1If, therefore, a swab is left in the patient's

. body, it seems to me c]ear that the surgeon is called upon for an
explanation. - That is, he is called upon to show, not necessarily

why he missed it, but that he exercised due care to prevent its
be1ng left there. )

N

Lord Nathan has stated in reflecting upon that case:76
A1l that is necessary is that the occurrence is more consistent
with there having been negligence than with there having been none;
and the mere fact that the occurrence may have happened without
‘negligence does not preclude the operation of the maxim if the more
probable explanation is that there was negligence.
Therefore, while some events may speak directly to the layman of the. -
neg11gence others may requ1re the interpretation of an expert. If the
former, the court can apply the doctrine on its own; if the latter the
p1a1nt1ff must prov1de the conduit in the form of an expert w1tness

%  Unfartunately Canad1an Judges have not d1st1nct]y stated the1r

position .on th1s issue but a reading-of the cases indicates{that they

[}
i

74, F1em1ng, Law of Torts 304 (5th ed.’ 1977).
'75. Mahon v.\Osborne [1939] 1 A1l E.R. 535 at 561 (C.A.).

76 Sugr n. 31 at 116.



are applying the doctrine. Accidents which have been held to speak of

negligence have involved broken need]es,77 misplaced injections
* causing paralysis’8 and ciréulatory cbmp]ications,79 burns, 80
spongesgl and forceps82 left behind, anaesthesibiogica] mis-
haps,83 and surgery causing vocg] impairmeht84 and facial paraly-
SiSe85 Accidents which have been held notlto speak of neg]igence
have;%nvolved arterial sdrgery causing paralysis,BGAQreter damage
during tubé] 1igation,87_disc surgery causing arterial damage and
death8® and dental extraction causing a broken jaw.89 |

The courts must be aware of the basic difficulty that while the

e

crtical questtion is whether such an atcidenp}you]d normally occur with-

&
Ll

.77. Cardin v. Montreal (1961). 29 D.L.R..(2d) 492 (S.C.C.).

78. Martel v. Hotel Dieu St.-Valtier; Vigneault v. Martel supra n.

79. Cavan v. w11cox supra n. 66

80.vae1 v. Cooke supra n. 54; Hark1es v. Lord Dufferin Hospital supra

54; Sisters of St. Jos;gb ot the Diocese of London v. F1em1ng

UEY' n. 54, -

81. Karderas v. Clow (1973) 32 D. L R. (3d) 303 (Ont H.C. ) Holt v.
Nesbitt supra n. 55. ‘

82. Taylor v. Grax;sUpra\n. 20.

83. Holmes v. London Bd. of Hosp1ta1 Trustees supra n. 35

84. F1n1ay v. Auld [1975] S.C.R. 338.

85. Eady v. Tenderenda supra n. 50

86. G1rard V. Royal Co1umb1an Hosp1ta] supra n. 40

87. Hobson v. Munk]ey supra n. 56.

88. Kapur v. Marshall supra n. 70.

89. Fish v. Kapur [1948] 2 A11 E.R. 176; Fletcher v. Bench reported in

T7973] 4 Brit. Med. J. 117 at T18.
| ' 4
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. out negligence, it may be an impossible one for an‘ expert to answer,

especially if such an accident has never occurred before. This ahd the

difficulty of cataloguing res ipsa loquitur situations call out for -
flexibility and the use of common sense,90 as. put succinctly by

]

F]eming:g]

“the maxim contains nothing new; it 1s based on common sense, since
it is a matter of ordinary observation and experience in life that
sometimes a thing tells its own story.

C. The heg]igence must -be the defendant's,

The patient must be able to prove that fhe deféﬁdant was in control
of the state of affairs out of which the negligence aroSe: Thus th;
defendant may be a doctor, a_hospftaﬂ or an employee, but the patient
must, not only allege the negligence but also point,out’the defen<
‘dant .92 Thus where a pétient was burned when alcohol ignited during
a cauterization the doctrine was held not to apply because many persons
were engaged {n the procedure and she could not point ta any one of

#

- 90. wr1ght, suEr n. 47 at 48 and 61. In 1906, for example, it was
held that deformities were a very common result of fractures even
with the most skilled treatment of modern surgery; hence, res 1Esa

loquitur should not apply; see Hodgins v. Banting supra n.
!ogay, deformities m1ght well speak of negTngnce,

91. Supra n. 74 at 302.

92. Hdtel-Dieu de Montréal v. Couloume [1975] 2 S.C.R. 115. See
" Nathan, supra n. 31 at 110 and Wright, supra n. 47 at 55.

z



. ‘ 283
¥ y
them.93 In the modern medica1‘setting with team %keatment the

pat1ent may have great d1ff1cu1ty in po1nt1ng to any one’person.
: <
Attempts to ass1st the pat1ent have led to innovative JurISpru— '

dence 94 In an American case Ybarra v. Spangard 5 5 pat1ent who

N\
Ksuffered a shou]der 1nJury during appendix surgery sued the entire sur-

gical team. He was non- su1ted at the trial ‘but ‘on appeal the case was

. sent back for a new trial and res ipsa loquitur was he]d‘to be app]icf

able. Recently in 0ntar1o a cour‘tg6 attempted to extend the case of

Cook.v. Lewis, 97 ho1d1ng that because a nurse S negl1gence precluded

a determ1nat10n of the pat1ent s cause of death it was up to her and
her emp]oyer, the hospital, to prove a cause of death unrelated to
t%eir negiigence. But the Supreme Cqurt‘of Canada?® overruled tue
decisiop and reiterated‘that the negligence must be "bréught down" to

* one or other of the defendants by the p]éintiff. The court did Teave

for the future the possibility that the Cook v. Lewis.rule could be

)

«

A

93. McFayden v. Harvie supra n. 54' See also Morris v, winSbury-wh1te
119377 4 AT E.R. 495 (K.B.) where the doctor sued had not been in
charge of the patient the whole time.

94. See Wright, sugr n. 47 at 50-54.

95. (1944) 154 P. 2d 687 (Cal. S.C.). MWright has criticized this

5 decision supra n. 47 até§4.‘ , | -

96. Kolesar v. Jeffries (1976) 12 0.R. (2d) 142 affirmed (sub nom.
‘Joseph Brant Memorial Hospttal v. Koziol) 2 C.C.L.T. 170 (5.C.C.).

97. [1951] S.C.R. 830. This case held that when a person has been
» ~injured by one of two persons, in circumstances where both have -
acted carelessly and the effect is to make it 1mposs1b]e for the
plaintiff to show which one's negligence caused the injuries, then
\ both should be held liable unless they can exculpate themselves.

98..Joseph Brant Memorial Hosp1ta1 V. K02101 supra n. 26 and Klar,
Annotat1on. .
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X
invoked to help a patient in the right case which, it appears, Wduld
have to haYe very special circumstahces; It would be a case where the
patient coﬁ]d 1mp1ieate both. defendants in the negligence but be unable

to show the cause as flowing from the actions of one or the other of

“them. 99 G1ven the court's caution in invoking res 1psa 1oqu1tur it

can be assumed that Cook V. Lewis will rarely be applied, .but where the

above facts exist it could be of some ass1stance 1n reso1v1ng the
f§ausat1on issue. |
Howéyer, the'patieht is greatly assjsted in_h{s search for the
aﬁpnopriete defendant by pre-trial inquiries, especially the exalina-
tion for discevery. .The opportunity afforded to queétion the doctor or
éffﬁcers or employees of the hospita] is syfficient reason for naming
all possible negligent actors as defendants - and diseontinuing after-
wa;dsvagainst those who have no place in the action. The practice is
notia happy one fdr the fostering of a better fe]ationship‘betweee the
' professione but it is suggested that it is preferable to extending-the
doctrine as was done in the American case!90 or has been suggested 1in

dicta in an English case. 101

99. K]ar,uig.
100 Supra n. 95.-

101. See Roe v. Minister of Health [1954] 2 Q B. 66 (C.A.) at 82 per
. Demning L.J.: "If an injured person shows.that one or other or
both of two persons injured him, but cannot say which of them it
was, then he is not defeated altogether. He.can call on each of
}heg4for an explanation™. For' a comment see Wright, supra n. 47
: a t . . .
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o
(iii) Effect
- AN ‘ . \ - )
Assuming the prerequisites for the application of the doctrine have - o

‘been met, the next issue is its effect of the onus of proof in a medi-

-cal negligence case.

On this point the case\taw is fdirly consistent: the -doctrine

causes an inference to be drewn that the defendaht was negligent102
and that the defendant, to counter the inference, must offer an

explanation of the incident as consistent with nd negligence as with

neg11gence 103 The Supreme Court of Canada has caut1oned strong]y
that the effect of the doctrine ought to be kept at a reasonable
1eve1.]04

It appears to me that in med1ca1 cases where differences of expert
opinion are not unusual and the sequence of events often appears to" -
have brought about a result which has never occurred in exactly the
same way before to the knowledge of the most experienced doctors,
great caution should be exercised to ensure that the rule embodied

- in the maxim res. ipsa loquitur is not construed so as to place too
heavy a burden on the defendant. Each such case must of necessity
be determined according to its own particular facts and it seems to
me that the rule should never be applied in such cases by treating
the facts of one case as controlling the result in another, however
similar- those facts’ may be. -

. | , | . .
The doctrine has been only rarely held to have the effect of plac-

,_ing,on(the defendant_an onus of disproof of hegTigence in medical -~
- i : . .

102. For an excel]ent statement see Holmes v. London Bd of Hosp1ta] 5
' Trustees supra n. 35.

103. Finlay v. Auld supra n. 84 at 343.
104. Cavan v, Wilcox [1975] 2 s.C. R 663 at 674, e
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Caﬁss,]os.a1though it frequently happens that a defendant will do so,‘
even in cases in which the doctrine is not strictly app]icable 106 ,(:;

This is so becausé such a defence is of course v1rtua11y unassa1]ab]e

If the defendant offers a satisfactory exp]anat1on then the bas1c
burden of~proof remains with the p]aintiff.who, without more evidence,
will not succeed in proving his case on a balénce of prpbabi]i- .
) t1es 107 However, it wou]d be an 1mprudent defendant who offered no
_explanation, because the effect at a minimum would strengthen the in-
ference of neg]1gence]08 and .could possibly result 1n a f1nd1ng that

the p1a1nt1ff had Successfu]y proven h1s caselog or at least prevent

a non-su1t.HO
{

The defendant's explanat1on need not prove exact]y what happened so

1ong as the theory advanced is supported by reasonab]e testimony.
} Accordingly, where a defendant test1f1ed and called “"ampie med1ca]

) evidence to support the finding that the,injection was given without

105. But see Card1n v. Montreal (1961)
v. Royal- Inland Hospital (1964) 48
(B.C.S .C.f. ‘ ) .

29 D.L.R. (2d) 492 at 495; McKax
D.L.R: (2d) 665 at 670

106. See, for example, McLean v. Weir supra n. 52 and“Picard,.Annota-
tion. ' . ‘

107. Cavan v. Wilcox supra n. 66 at 628. v ' }

108. Mahon v. Osborne supra n. 75. For a comment see erght, supr n.
47 at 53. ; _

109. Karderas v. Clow supra . 81 at 312 Taylor v. Gray 1] M.P.R. 588
- at 606, see supra n. 20. )

110. McKay v. Gi]christ (1962) 35 D.L.R. (2d) 568 (Sask, C.A.).
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\neg1igence"]1] the explanation was found adequate. Similarly it was

held that the defendant had successfu]]y discharged his burden of
) £
rebutting the 1nference where he and his med1ca1 witnesses testified

that it would have been 1mposs1b]e for him in the c1rcumstances to haye _

caused the damage which formed the basis of the comp]ainjc.”2 On. the

e
PVITH

,other hand, - a pure hypothesis by the defendant (found to be an unreli-.

ol
» able witness) with no support from other witnesses was held not to be

an‘adequate‘explanation]]3 nor was an explanation which revealed a

*failure to take precautions on the part of the defendant.]]4 "The
| extremes of the adqu:cy and inadequacy of expianations are not ddffi-
’cult to see from the cases but the m1dd1e area remains muddy, and at
least one-Judge has recognized the need for c]ar1f1cat1on 115
'Factors that ought to be re]evant 1nc1ude whether the defendant
_testifies, whether any evidence 1s.ava11ab1e to substantiate the " a o
explanation, the tine‘at’which the_theory or exp1anatidn was first
advanced, and the.credtbility of the"theory.]]s " The ddctrine df res

.ipsa loquitur is simply a means of assisting the court in having all’

111. Cavan v. Wilcox supra n. 66. It is 1nterest1ng that the Court of
Appeal held the expTanation inadequate based on its dssessment of
the defendant nurse .who had no reco]]ectlon of the procedure she
had used. : .

<

»112.vF1n]ay v. Auld supra n. 84.

113. Martel v. Hotel-Dieu St.-Vallier; Vigneau]t-v: Martel supra n. 35.

o

1 1a, Crits v. Sy1uester supra . n. 15.

115. Kolesar v. Jeffr1es (1974) 59 D. L R. (3d) 367. (Ont H.C.), E__
Haines J. : .

116. Holmes v. London Bd. of H05p1taJ Trustees supra n. 35.

o .
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the'relevant evidence broughf before it. Properly applied it need not JEN
% ‘ .

be feared by the doctor or hosp1ta1 nor ought it to be seen by the.
5

pat1ent as a Méans of resusc1tat1ng a dead action. ’

’

(c) Obtaining Witnesses

A plaintiff.in ‘an action aga1nst a doctor or hosp1ta] often has
d1ff1cu]ty in ota1n1ng expert w1tnesses to test1fy on his behalf. In
the United States, where much is written about the/problem, the drffi- Co
culty has been attribdted to a so-called “conspfracy of silence"1]7
among members of‘the medical profession.v This vfew‘ however, oversimp-
lifies the causes of the phenomenon which are more numerousvand ' -j, E
comp]ex than some writers wou]d have us be11eve }

It 1s_1mportant to remember at the outset that the p}aintiff in a
medica] negligence action is not in a unique position. Obtaining |
wiénesses is a difficulty which arises in all kinds of 1itigatfon.

‘While the presence of w1tnesses, especially expert w1tnesses, is .
cr1t1ca1 to the just determ1nat1on of any d1spute,]_]8 there are
’factors present in all ]awsu1ts wh1ch tend to d1scourage persons from

~vo]unteer1ng to testify. F1rst there is a treng‘toda

117. Belli, Ready for the Plaintiff (1957) 30 Temp. L.Q.\40

118. Ha1nes The Med1ca1 Profession and the Adversary Process (1973) 11
;Osgoode Hall.L.J. 41. The 1mportance of the medical witness to
* the court was stressed by Scott in Canadian Med1ca1 Protective
Assoc1at1on, Annual Report 1975 at 23.
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others. Second, the 1egal process requ1res t1me1for be1ng anterv1ew-

ed, preparing reports, reviewing notes and records and wa1t1ngiﬂn courtb

to testify. To many, especially profess1onals, t1me is money and th1s
sizeable. demand on time is resented. Third, the experience of giving
testimony in the witness;box cen be Tess than enjoyable. The expert
will have td expose his credentials and may be questioned about them,
wh1ch he mayc#eel is demean1ng or even destructive to h1s profess1ona1

-

status. Cross-exam1nat1on is genera]]y unpleasant for the witness who

may find his judgment or credibility called into question, and may fee]

he is not being permitted to give a COmp1ete answer .

Ig
T

In add1t1on to these factors, there are others in. the act1on.

between a‘patient and hls,doctor. First, there is no doubt that there i

is a feeling of brotherhood among the members of any pﬁofessszh,land
1ndeedsjn view of the education, eholoyment environment‘and,.to a-.
deghee;'the background of the indtvidua]s involved'it‘wou1d be surpriS-
" ing if, there were not. Second, the sorts of'cases which go to tria]£§

are prec1se1y those about which doctors are reluctant to test1fy
. ] [ ne kY
- Cases in which the negl1gence is clear and there is no defence do not

S

go to tr1a1 becaufe the pat1ent will be compensated by a settlement

w1th a protect1veﬂassoc1at1on or ma]pract1ce insurer. SJm11ar1y, cases

_in whieh there appears ‘to-be no neg11gence or where there 1s an unas-

-

bsa11ab1e defence do not go to trial- because the patlent 3 hopes of
SUCC35$'3QF overshadowed by the cost of br1ng1ng the action.!19

e .

B

S

119. The canad1an Medica] Protect1ve Assoc1at1on refuses to settle
. claims unless liability is clear. - They will not settle for

"nuisance value". "An easy settlement policy has been cited as. one..

"of the reasgns for the U.S. ma]pract1ce_crts1s. See Ha1nes, uEr
- m 118 at 44. : S - RN |

e
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Generally it is only those cases in which the neg]igence‘a]]eged or the

.defence put forward 6r both are tenuous which™go to triall20 and
‘these often involve mattegs of judgment,121 decisions made under.

“ pressurelzz'or procedures taken which seemed reasonable at the

time.]23‘ Doctors hearing of such cases may think, “there but for the -

'Grace:ot God go I" andlnatura11y resist standing in judgment of their
co]leagues.y | | |

The issue;also~tends~to become" ¢ louded by aspects of'the legal pro-
cess and in panticu]ar its app]ication'to the’medical negligence suit
:nhtch frritate-both.patients.ano‘doctor54' The power of -the writ of
subpoena,‘which is an order in the name of the Sovereign compelling a
w1tness to appear in court or face a fine or-possible 1mpr1sonment
1sresented by many wwtnesses 124 A]so the 1ega1 action by a pat1ent
‘aga1nst his’ doctor may “have strong emotlonaT overtones ar1s1ng out of
the bas1c nature of the doctor patient relat1onsh1p Further to the

patient's mtsunderstand1ngs of the 1ega1 process is added the mystery;

4

4

120. See Ha1nes, id. at 42 where he states that the maJorlty of cases
‘going to trial involve "a terribly grey area where the law may see
" negligence -but medicine sees merely an unexpected occurrence in a
- very . inexact. art". . o '//‘%&

121. Ostrowski v. Lotto (1972) 31 D.L.R. (30) 715 (5..C.0. ~  +

122, Wilson v. »Swanson“supra n.'14;

123,~Anderson V. Chasney supra n. »45

- 124. In British Co]umb1a, Man1toba, 0ntar1o and Saskatchewan a doctor
: may give evidence in writing (or by way of medical report) instead
of dppearing in court. See supra n. 23. See Edlict, Medical
va1dence (1968) 16 Ch1tty's:E’5 343; L1?h_5_dy, Doctor in the
Courtroom? (1973).31 Advocate 269; Smook ler, The Law (1973
Medical Post, Oct. -14. See a]so Mered1th uEr n. ipra n. 15 at 36.

~N-
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of medicine\and the‘natient may fge] that the legal and medical profes-
sionals involved are closer to each other than he is to either of them.
Certa1n1y there is evidence of a reluctance of doctors and health
.care profess1ona1s in Canada to test1f_y]25 but as has been shown the
"conspiracy of silence" 126 epranation is incomplete;‘there are many
“reasons for the aversion to appear as a witness.
In recogn1tlon of th1s, steps have been taken with the goa] in mind
of br1nglng doctors and lawyers together for the benefit of themse]ves o
and pat1ents.127 These include the creation Qf“;edica]71e9a1

societies, joint professional committees, inter-professional

codes,]28 undertakings by national and provincial medical associa-

&7

'gtions to provide.witnesses where necessar,y,]29 and resolutions by
doctors. and their medical protective associations to testify when

nequested. Nevertheless, the reluctance to testify will always be with

S

=]25 See, for example, McKeachie v. A]varez (1970) 17 D.L.R. (3d) 87 at
93 (B.C.S5.C.); but*see Girard v. Royal Columbian Hospital (1976)
66 D.L.R. (3d) 576 at 693 Rev. 4835 Province of Ontario, Attorney-
" General's Committee on Medical Ev1dence in Court in C1v11 Cases,
Report (1965). An empirical study in Ontario showed Ontario
doctors to be reticent: Gray and Sharpe, Osgoode Hall Medical - 3
Legal Questionnaire, 1971; see (1973) 11 Osgoode Hall L.J. 1. T

'126. One “author has labelled: it "the 1nfe¢na1 silence that besets the
medical. profession": Grange, The S11ent Doctor v. The Duty to
Speak (1973) 11 Osgoode Hall L J. 8T.

127. See Louisell and Williams, Medical Malpractice, Matthew Bender,
' New York, 1969 at.9-11. : o : _

128. See, for examp]e, Medico-Legal Soc1ety of’ Toronto, Inter-
- Professional Code (1977). . 4

-129;-See, for examp]e, Canad1an Med1ca] Association, Cade of Eth1cs,
- see a1so Marsha]] Medical Evidence in Ma]pract1ce Actlons (1970)
y's L.J. 6 at 9 and TT.
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us to a degree, and the iawyer must cope with it in a manner construc-
t;ve to his client's case and within the best ethical practice of both
professions. 130 |
The areparation of a medfca]'neg1igence suit agaiﬁft a doctor or

hospital is an arduous and difficult task, and the fo?ﬁowing are some
practical suggestions to assist with the problem.13] |

| Once the‘]awyer‘has all the facts, some time eught to be spent with
medical dictionaries and texts in an attempt to get a grip on the medi-
¢al aspects of the case. ,Engaginé the services of qua]ifiea medical
profess1ona1s for ass1stance ought to be cons1dered 132 1hys expert
assistance will often have to be sought by the lawyer himself and ma;:
on]y be obtainable in exchange for an undertaking that the expert will
nof be called to testify. The experts should not be relied upon to

develop tﬁe case for the.plaintiff " but should be aSked to evaluate _

theor1es as to what may have happened, postulated by the 1awyer after

'thorough research 133

130. For the perspective of a Canadian doctor-lawyer see Marshall, id.

s

- 131. For an excellent outline and explanation of many more points that

- can be set out here see Stewart, The Preparation and Presentation of
Medical Proof [1955] L.S.U.C. Spec. Lec. 155. See also Haines, .
‘supra n. 10. :

132. §ggMHaines; supra n. 10. S

133. Kramer, in The Negligent Doctor, Crown Publications, New York, 1968,
outlines his method: "I have a theory about medical experts, part-
icularly in malpractice cases, that has proved its worth. through my

- years of experience. The best hope of getting one [to testify for
the plaintiff] always a difficult matter - is to do the necessary
medical research in advance and ferret out the authorities and data
that fortify your claim.” It is one thing to ask a doctor for his-
opinion as to whether or not there was careless or negligent prac-
tice, but it_is quite another to spell out in'detail the acts of neg-
ligence, support with literature and. then ask him if he is in accord.
When you have done the latter, the expert is usual]y more recept1ve "

AN



Experts who are willing to testify should of course be treated-with
the appropriate degree of professionalism. The fo]10w1ng is a 11st of
matters which ought to be performed to make the experience of the
Jexpert as pleasant as possible. Make specific ;rrangements as to
réquired reports, accompanied by the patient's consent and the fee.
Give maximum notice of the time of trial. Brief the expert befofe
trial as to procedure,'fhe necessity of quaiifyjng him, the questions
to be qsked(bf him and the likely areas of cross-examination. Settle
beforehand fhe amount of the witness fee. Make afrangements td take

the>evidence of your expert with as little délay as possible. After

&he trial, pay the w1tness promptly along with a letter of appreciation

and 1nformat1on as to the disposition of the case. In'short, be

courteous. It is-to be remembered that a lost case can as easily be
the result of-hﬁbr advocacy as poor evidence, and the lawyer who blames

only .the latter may be deceiving himself.

(d) ‘The Jury

In any legal act1on there are to be dec1ded questions of both law
and fact The Judge a]ways rules -on questions of law, and when he
sits without a Jury, also determines thé queétions of fact. If a Jury
is present, it will decide dueétiohs of fact and be‘directed on the Taw
by the judge. The judge haé’the discretidn to "withdraw the case from

. -4 .
the jury" if he believes that the plaintiff's evidence is insufficient,
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and can dismiss the action, 134 put if the case goes to the jury it is
the task of the jurors to assess the credibility of the witnesses and
where there is a conflict in testimony to decide which version is to be

{

accepted. 135,

Neither the trial Jjudge nor a Court of Appeal should substitute its.
own opinion on those matters for that of fhe jury. The test is not
whether the verdict appears to the judgé or appeal céuft to bebcorrect
but whether the jury as reasonable persons could have reached such a
decision. Thus, the decision of a prpperly 1nstruc£ed Jjury carr:;ng
out its assignment is often impossible to upset.]36

However, the use 6f civil juries is dying ouf in Canada. '3/ The
procedure is cumbersome, expensive, time‘cénsuming and leaves to
inexperienced persons'the difficuit job of aésessing damages. In -medi-

cal neg]igehce]38

cases there is a concern that juries tend to
unfairly favour the p]aintiff.]39 Fur-hermore, the ability of’a\jury

to understand the complex evidence that may attend such a suit has been

. | t)‘:
134. Fields v. Rutherford (1878) 29 U.C.C.P. 113 (C.A.).

135.. McNulty v. Morris (1901) 2 0.L.R. 656 at 658 (Div. Ct.)f

136 Eady v. Tenderenda (1974) 3 N.R. 26 (S.C.C) upholding a jury ver-

dict; but see McQuay v. Eastwood (1886) 12- 0.R. 402 (C.A.) where a
jury verdict was reversedq.
Vd

137. See Morrow v. Royal Victoria Hospita]‘(i971) D.L. R (3d) 441 at °
450; reversed on other grounds 42 D.L.R. (3d) 3 (S.C.C.); see
also Sopinka and’Lederman; uEr a‘*n. 4 at 6.

138. See Haines, supra n. 118 at 43 note 3 for an exhaust1ve list of
‘cases ru11ng on app11cat10ns for jury trials.

139. Jackson v. H d (1869) 28 U.C. Q B. 294; ng v. Thomson (1868) 12
' N.B.R. 295 at 306 (S.C.). &
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used as a basis for rejecting applicatons for jury tria]s,]40 and in
Wﬁ]berta there is legis]ative aJthorit} for trial without a jufy where
the trial might involve a technical investigation. 141 Thus, in mostii
prov1nces in Canada a medical neg]1gence case will be heard by a Judge

alone 142

140. See, for example, Marshall v. Curry (No. 2) [1933] 3 D.L.R. 198
(N.S.S.C.); Durkin v. Les Soeurs de Charite [1940] 1 W.W.R. 558

(Man. C.A.); Duxbur . Calgary [1940] T W.W.R. 174 (Alta. A D )
York v. Lapp (1367) 65 D L.R. iZd) 351 B.C.S.C.). -

141. Jury Act, R.S.A. 1970, c. ]94, s. 32 [am 1971, c. 56, s. 9]; See
also Wenger v. Marien (1977) 78 D.L.R. (3d) 201 (Alta. S.C.).

142. There are those who call for the return of the civil jury because
they believe that the patient's interests are not being adequately
protected by the present tort system. Teplxtskg and Weisstub,
’JJ Torts-Negligence Standards and the Physician (1978) 56 Can. Bar N
‘Rev, 121, ?br a recent case where a jury was used see Child v.
Vancouver Gen. Hosp1ta1 [1970] S.C.R. 477.




CHAPTER VIII
THE DOCTOR IN COURT

1. Introduction

Djfferences in the education and experience of doctors aqd 1§wyers
have sometimes led to misunderstandings between the professions. The
doctor's educatiqn~émphasizes the assimiliation of complex factual know-
ledge and objective scientific inquiry; the ]éwyer's emphasizes the

‘acquisftion of a special type of reasonjng powefs and the de&e]opment of
adverSa;ial and debating techniques. .Doctors see themselves as co-
6pe§gting in the common objective_of preserving or reitoring a patient}s‘
health, whereas thg,practice.of law in both the courtroom and the office
- depends upon debate andncha11enge to resq]ve,disputés.‘lt'has tﬁerefore
been éuggested'that thé legal proéess\and particularly the adversar%;
system i§'a]iep to doctors. | |
'Thése'genera1izations, even if only parfiai]y true, demonstrate thatz
there ‘is a risk fhat each profession may fee] it wi]] never understand
the other. However“jthe bas1c comm1tment of both doctors and lawyers 1s

to serve'those who seek help; this ought to be seen by members of both

= . a

1. For an excellent d1scu551on see Lou1se]1 and w1111ams Medical Mal-
gract1ce, Matthew Bender, New York, 1977 at 5 - 11. See also Haines,
e Medical Profession and the Adversary Process (1973) 11 Osgoode
Hall L. J. 41; Griftiths, Some Comments on Forensic MedicCine ?1966)%9
C. B.-J. 306. ] - : :
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professions as a common objective. The challenge of maintaining under-

standing and goodwill between the profess®ons can be met with ease if the

intelligence and insight possessed by the members of bothhprofessions is
directed toward an appreciat%on of the world in which each functions; '
To tﬁis point in the book the doctor's role in court‘has been seen
brimari]y as a defendant or as an éxpert‘wifness in a’medicé] negligence
suit and these roles will be discusged'in more détai] pfesentfy. How-’
ever, a doctor coq]d be summoned by a court of law to act iﬁ any of a
numbef of Capacities.? In civit cases his knowledge of the patient's
medical Eonditjon_or\prognosjs'1s frequent]y‘fequifed by the court3 as
an aid to assessfng damages or benefits, determinipg testémentaryAcapa-' i
cify,ggrénting divorce, custody and adoption, oé determining standard of
care, approved prac?ice and error of judgment. In cfiminal,cases, his
evidence may be réquifed to establish injuries,—the causé of death, or

a

N

. 2. The importance of his evidence has been recognized for a very long

time. See, for example, Slater v. Baker (1767) 2 Wils. 359, 95 E.R.
860 (C.P.). . ‘

3. For the difficulty faced by a court without such evidence sée Robin-

son v..Englot [1949] 2 W.W.R. 1137 at 1142 (Mam. K.B.). Statutes in
some jurisdictions provide for the .admission of medical reports which
have been signed by a legally qualified practitioner. See Evidence
Act, R.S.B.C. 1960, c. 134, ss. 12, 13 [am. 1973, c. 317 1976, c. 33,
s. 86]; Manitoba Evidence Act, R.S.M. 1970, c. E - 150, s. 50 [am.
1971, c. 70, ss. 2-3]; Evidence Act, R.S.0. 1970, c. 151, s. 52;
Saskatchewan Evidence Act, R.S.S. 1965, c. 80, s. 30 [am. 1969, c.
51, s. 2; 1972, c. 105, s. 1; 1973-74, c. 97, s. 2] see also supra

- Chapter 7. ‘ : _ '
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the menta] or physical state of the accused.4 In all cases; his role
is to assist the court in arr1v1ng at a Just decision.5

A un1que role for the medlca] expert wh1ch ha§y;are1y been utilized
in Canada is that of independent court expert.6 Rules of procedure7
in many jhrisdictions provide that qucourt<expert'may be abpointed to
assist the court in determining some facts ictissue upon the application-
of a party or on the court's own mot1on While the process has its roots
deep 1in the common law, its use in ‘tort cases is viewed with suspicion. by

 modern 1awyers.and Judges because of fears that too great weight might be

attached- to.the findings of such an expeYt.8 But as one judge has .

4. There are many excellent articles dealing with psychiatric evidence.
See, for example, Goldberg and Zisman,’The Admissibility of Psychiat-

ric tvidence on the Issues of Ident1ty and Credibility (1976) 33
C.R.N.S. 1; Manning and Mewet, Psychiatric Evidence (1976) 18 Crim.
L.Q. 325; Silverman, Psychiatric Evidence in Criminal Law (1972) 14
- Crim. L.Q. 145.

5. The Canadian Medical Association, Code of Ethics (1955) sets this out
as a respons1b111ty to society. ’ ‘

6. See Sopinka and Lederman, The Law of Evidence in Civil Cases 331-335
17974); see a]so Jacobs, The Court Expert - Rule 218 (1975). 13 Alta.
L. Rev. .

7. Supreme Court Rules, Alta. Reg. 390/68 (1968) [am, Rules 218, 235];
Supreme Court Rules, B.C. Reg. 310/76 (1976) [am. 0. 36, Rule 43 0.
55, Rule 19]; Queen's Bench Rules, Man. Reg. 26/45 (1945) [am. Rule
351(2)] Rules of the Supreme Court, S.0. Regs. 1963, N.B. Reg. 90
[am. 0. 35, Rule 5, 0. 36, Rules 4, 43, 0.°55, Rule 19] Jud1cature
Act, R.S. Nfld 1970, c. 187 S. 18 Jud1cature Act 1972 (N.S.),
2, s. 32 and Rules of the Supreme Court, Rule 23, 'R. Regs O. 1970,
Reg. 545 [am. Rule 267]; Quebec Civil Code of Procedure Arts. 414-424.

8. .See) for. example, Lord Denning's comments in Re Saxton [1962] 3 Al )
E.R. 92(C.A.) on an equivalent rule; see also Samuels, Expért Forens-
ic Evidence (1974) 14 Med. Sci. Law 17. This is espec1a11y true in a
medigal ne 11gence suit; Hay v. Bain [1924] 1 D L.R. 1165 (Alta. S.C.
T.D : .
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said:9 - "It is rather quaint-that we should expect’our judges to be
expert in everything." Th1s is especially true in regard to medical
ev1dence where the experts may not be in accord or where the Judge -may
have grave doubts about the ev1dence of the experts.10 There are two

. reported cases where a medical court expert has been properly used H
both from'Qdebec. In Bergstrom V. §;12 the trial judge had before him
the testimontes ofl“two schools of doctors, to wit' the orthoped1c sur-
geons and th Vascular Speciaiists " He_ suggested that an expert be
appointed whﬁch the part1es agreed, and the doctor so appointed after
wrev1ew1ng the testimony and the exhibits gave his views on tﬁé treatment
given to the patient, and the court agreed with his opinion. In lexlﬂ
v. Rem111ard13 where the med1ca1 ev1dence was in conflict a psych1at-
rist was appointed by the Judge to examine a man to decide whether he .was
\f1t to manage his affa1rs, and the resulting opinion was accepted

Any doctor who 1s appo1nted as an independent court expert does, no

doubt, carry as heavy a respon51b111ty as the Jjudge or Jury.

)

" 9. Haines, supra n. 1.

10. See, for exampie, Villemure v. Turcot [1973]'S.C.R. 716.

11. See also Featherstone v. Grunsven [1972] 1 0.R. 490 (C:A.) where
- . prior to trial the Judge appointed an 1ndependent medical expert to
examine a plaintiff in a personal injuries case. He used the opinion
but did not reveal it to counse] On appea] a new trial was ordered

12. [1967] C.S. 513 (Que.) -

13. [1969] C.S. 203 (Que). =



2. As Witness

(a) Interviews

* A doctor who is to be called as a w1tness must be 1nterv1ewed person-

ally by the lawyer, probably on more than one occasion. 4 The most
benefit is obta1ned‘from this contact after each has reviewed all avai]-,
able and relevant nbtes, documents and rezords. The interview is of
,value to bofh participants. The iéwyer'has the opportunity to expiore
tﬁe doétor‘s:ev{dence and 6pinions, whicthill‘asSist hiﬁ in pféparing
for_pross-examinétibn. 'This isialso the time to establish the "l1imits of

the doctor's evidence and opinigns, and to go over with him the questions

to be asked.in examination-in-chief. The doctor ought at this time to be

made awafe of what will happen in the courtroom, and of other aspects of

the case or- the ]egé1 processs. His qualifications should be reviewed

~and some time spent on the subject of cross-examination: the rationale,
; .

the scope and the pitfalls.

(b) Qualifications

When the4doctor is first Called to testify, he must be qua]ified»as

an expert_ﬁitness.]s'.The 1awyer-wj1l-ask the doctor to outline his

14 If acting for axpatient suing in a medital negligeﬁce suit, see
Haines, The Conduct of a Malpractice Action [1963] L.S.U.C. Spec..
Lec. 273. . o - T .

15. See generally, Sopinka and Lederman, supra n. 6 at 309-313.°
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training, degrees, pub]ications, experience, and possibly his steps in !v
Meeping abreast of medicine or increasing his expertise by taking
”courses;'reading journals, participatino‘in conferences and so on. In
many cases the. 1awyer for the oppos1te side will s1mp1y state that he
accepts the qua11f1cat1ons thch means that this recital need not take
place unless the lawyer ca111ng the thness wishes to have the qualifica-
tions made obvious to the court and put on the record of the trial.
After the doctor‘outlines his qua]ificatfbﬁs the 1a&yer for the opposing
;s1de may cross exam1ne h1m on them but, this rare]y occurs in Canadd.
Doctors subJected to a réview of the1r qua11f1cat}ons or poss1b1y to
Cross- exam1nat1on on them may resent what they see as a QUest1on1ng of
their competence.]6 However, betause our. courts re]y S0 heav11y upon
| the ev1dence/6f/::;erts 1n med1cal negligence cases, it must be certa1n
in the indiv1dua1 case ‘that the w1tness is qualified as an expert in the

PR

relevant area.

(c) Giving Evidence

(i) Nature of,eyidenee_

_ o . ‘ , { o
‘A doctor who has treated a patient may give evidence not only of his

“observations, diagnosis and treatment but, because he is an expert, can

_'go further:17 o .

16. See, for example, Chubey v. Ahsan [1975] 1 w W.R. 120 at 121;
affirmed 1 1976] 3 W.W.R. 367 (Man. C A

17 Viscount S1mon The Doctor in- the N1tness Box [1953] 2 Brwt Med. J.
4826 approved 1n‘Mered1th Ma]pract1ce L1ab111ty of Doctors and -
Hosp1ta1$ 80 (1956) : .
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Most witnesses are called to prove ordinary facts, like the facts of
an accident which they observed, or the conduct of others which they
have seen. But a duly qualified doctor is usually an expert witness,
and employs his skill and knowledge to express a medical opinion and
‘draw conclusions from symptoms he has observed from facts that have.
been proven. The law permits him to do this because the tribunal,
judge, or jury, is not in itself qualified to drauhsuch conc]uswons
and therefore relies on a specialist to tell it what the proper
deduction is. ‘

. 9]
——

7“.A modern authority states it this way:18

An expert is usually called for two reasons. He provides basic
information to the court necessary for its understanding of the Co
scientific or technical issues involved in the ca/é In addition,
because the court alone is incapable of drawing theTnecessary

. inferences from the technical facts presented, an expert is allowed

‘- to state his opinion and conc]us1ons

Ho:ever, an expert can give op1n1on evidence only on matters within
his f§3]d of expert1se In every case the court has the f1na1 d1scret10n

19

toAacCépt or reject expert eV1Qence. and can draw inferences from the

““failure to call such evidence.Z0

(ii) Examination-in-chief

- If a medica]—]ega1 reporf has been prepared and there have been bre-

trial conferences between the doctor and lawyer the examination-in-chief

18. Sopinka and Lederman, supra n. 6 at 309.

19. Ostrowski v. Lotto (1972) 31 D.L.R. (3d) 715 at 721 (S.C.C.); Chubey
v. Ahsan, supra n. 16 at [1975] 1 W.W.R. 128; Badger v. Surkan [1973]
1 W.W.R. 302 at 313 (Sask. C.A.); see also Meredith, su ra n. 17 at
35 and 64 Shaw,. The Law and the Expert Witness (]976 Proceed1ngs
" of the Roya] Soc1ety of Medicine 1. , .

" 20. Ostrowski v. Lotto (1970) 15 D.L:R. (3d) 402 at 409 (Ont. C.A.);
affirmed (1972) 31 D.L.R. (3d) 715 (S.C.C.).
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'ofuthe'doetor‘should contain no surprises for fhe‘doctor or the lawyer
who calls him.” While testifying theudocfor is fnee to refer iorhis own’
notes to refresh his memory, 2 inc]uding his medical-legal report, and
may also refer to texts, periodicals, or other authorities if he bases '
h1s op1n1on on Fpem 22 Two types of quest1ons are of interest:
leading and hypothetical. , ' B _ S
Leading quest1on523 arefthose which suggest the answercand are not
perm1ss1b1e in examination-in- ch1ef unless used on]y to 1ntroduce evi-
“dence not 1n issue. For examp]e, the lawyer when beginning h1s )
examination—in-chief may say, "Doctor,-d1d_the plaintiff consult you int
your profess1ona1'%apac1ty?" ‘On, the other hand, 1ead1ng quest1ons are

‘permissible on cross exam1nat1on24 and thus a doctor must listen: care-

fully to the question and be sure he understands it before replying.

&

If a\doctor ca]]ed as/an expert has no personal knowledge of’faets
- which are in dispute he Ean”still be asked his opinibn'through the use uf
a hypothetical question._25 The hypothetical fact situation'is actually.'
formulated from facts proven at tnial and must be put to the expert fn a
| clear, uncentradictorynmanner.AjHe is asked’to‘aSSume'tHat certain facfs

~ exist and asked for his opinion on a specific issue such as what the

. Meredith, supra n. 17 at. 45

. y. Anderson (1914) 16.D.L.R. 203 at 219220 (Alta. $.C.); Refer-

ce re Sections 222, 224, 224A of The Criminal Code (1971) 37C.C.C.
(Zd) 243 at 254 (N B. C A. ), Sopinka and Lederman ugr n., 6 at
_326-328. _ . , ‘

23 See Sop1nka and Lederman, 1d. at 481 485 Mered1th supra n.517 at 45.

24. Sop1nka and Lederman ugr n. 6 at 498
25. 1d. at 314-315.
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‘ - N 4\.’ : . .
diagnosis might"be i These quest1ons may be 1ong and comp11cated and the

4

doctor shou]d be very certain that he understands what. facts he is be1ng

asked to assume ‘before he g1ves his opinion. ¢

(iii) Cross-examination

-3
3

Cross exam1nat1on _is the part of test1fy1ng that doctors seem te fear

most. 26 It 1s the heart of the adversary system and tﬂg}géctor knows’

.

that the goa] :& to e11c1t replies that weaken or destY/y the ev1dence't

given 1n exam1nat1on in=-chief, that support the cross-examining 1awyer S

o

case, or even that discredit the doctor as a w1tness.27 ’Fxfd

| Caut1on should be exerc1sed by the Jawyer who, by cross -examinina-
tjon, may seem only to.make the other"side's case stronbera%ga
" _Experienced lawyers reali;é the,risk-of ttaking'on" an‘expert; andi
-anecdotes'about the'questfon that should never have been asked abound
It goes w1thout saying that the 1awyer should know the med1ca1 ev1dence

(_/ : 2

as thorough]y as p0551b1e but to have h1s own med1ca] expert 1n court .is
helpful and his presence may prevent‘gxaggerat1on by witnesses ca]led by
the other side. Many excellent oooks'are available to assist the 1awyer

, .

K

. ‘ "3 ' %
26. G1bson, Courts’ and Doctors (1952) 30 Can. Bar Rev 498 at 499 '

27. Sop1nka and Lederman supra n. 6 at. 496 521 Mered1th supra n.,]7 at A
48 49. o o S

-

. 28. Stewart The Preparat1on aﬁﬁ Presentat1on of Med1ca1 Proof [1955]
L.S. U C. Spec Lec. 155 at- 171 - . S ’
- % ] A : "-i ) '. : '“/.1)

’
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°
-in deVeTpptng tﬁe art of advocecy,zg but some advice to pedical wit-

f.pesseé39‘might be of assistance to the medical reader. ‘

(a) Liéten to the question and be sure you understand it before
answering. Queetions and answers are the foundations of a law .

: suit.

(b)" Answer the question fully. If you are cut.off or fee]_you are
being restricted éék to be permitted to finish your‘answer.3]

(c) Do npt hesitate to say you do not know the answer or to refuse

| . to answer d quest%on outside tpe scope of‘your expertise.

-(d). Do not get angry, be f1rm but po]1te.

(e) . You are not an advocate for the side that called you<LfYour
| duty is to assist the court. You are not expected to be an
expert op the legal imp]icétions of your evidence. | |

(f) Address yourse]f to the Judge when answer1ng Seek pis aseié~

tance if you feel you are be1ng unfa1r]y treated’ by a 1awyer

.29. See, for example, Cecil, Brief to Counsel, Michael Joseph,-London,
.1972; Harris, Harris's Hints on Advocacy, Stevens, London, 1926;
Harr1s, Il]ustrat1ons in-Advocacy,  Stevens and Haynes London, 1915;
‘Keeton, Trial Tactics and Methods, Prentice-Hall, New York, ]954
Parry, Seven Lamps of Advocacy, Books for Librar1es Press, New York,"
1968; Stryker, The Art of Advocacy, Simon and Schuster, New York,
- 1954; Wrottesley, The Examination of w1tnesses in Court Sweet and
Maxwe]] London, 196T. .

30. For exce11ent practical guides to lawyers see Stewart, upra n. 28;
. Mclsaac, The Presentation of Medical Evidence (1968) 11 C.B.J. 363.
If actlng for the patient see Haines, supra n. 14: For an equally
- helpful series of "tips" for the doctor, see Scott, Report of General
Counsel for the year 1975 in Canad1an Medical Protective Assoc1at1on,
Annual Report 1976 23-29. .

31. An 1nterest1ng suggest1on offered by one author 1s for the witness to
- pause, then make a note. The lawyer who called the doctor can on a
re-examination allow hih to add to his ear]1er reply See Stewart,
ugr n. 28 at-167-168. -

2
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{ ¢
examining you. ' - :

(g) Use simple language. Where medical terms’are useful or
unavoidable explain them clearly.32 *

Many of these points are common sense: they go far in assuring fair

\ .
treatment*of a doctor in court.

(d) The Medical-Legal Report

This document is in most cases the most important one to bbth doctor
,and'lawyer.33 It is prepared by the doctor for the information of a
Tawyer about‘a patient he has treated or has seen for purposes of evalua-
ting the patient's coﬁéﬁi%on. It assists the lawyer in assessing the
patient's‘case and possible compensation and sets out tee evidence that
the doctor.can substantiate when called as a-witne;s. Furthermore, it
“may under certain rules of practice34 be reviewed by lawyers on the
~ other side and by other~doc£ors. Since it is prepared for a lawyer in
contemplationuof lTitigation it is privileged, that is, exempt from
production at trial un]ess 1eg1s]at1on 1n the Jur1sd1ct1on prov1des

c.._\-

otherw1se.35 Whether the pat1ent is one of the doctor's own or one he

is seeing on an assessment basis only, he ought to obtain a written

32. Th1s point has been emphasized by doctors, see G1bson, suEra n. 6 at

502, as we]] as lawyers; see Meredith, uEra n. 17 at 4b; ewart, id.
33. See G1b$on, supra n. 26 at 499 '

34, Sée, for examp]e, Supreme Court Ru]es, Alta Reg 390/68 [am S. 217]

35. Supra n. 3.,

¢
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consent to release in#ormation} This, together with the fee'fon the
report,36 should be forwarded by the lawyer when the report is
requested. |

There are no rigid nequirements for the organization‘of the report
but many lawyers when requesting a report do suggest a format of topics
they wish to be covered.3’ As a genera] rule the following point$
should be covered by a medical-legal report dealing with personal imjur-

1es to a batient.38 First the report should set out preliminary data

1nc1ud1ng the pat1ent s name, agfk, address, marital status, occupation, ‘ N
the time, date and nature of the 1leged injury and the time of examina-
tion. Second, there ought to be as clear a description as possible of
the accident and the resultant injury, including a ]ist of all the -
patient's complaints, including pain. Third, the state of the patient's
~health prior to the injury and information regarding any previous illness
or injury should be set out. Fourth, as far as pos§§b1e,‘test5‘shou]d Be
‘carried out in negard to all complaints. There may also have been tests
carried out before that are 1mportant and\arrangements should be made to
obtaih their resu1ts§ An experienced doctor has out11ned h1s thoughts on -

this topic:3?

36. The cost of medical-legal reports may be‘a110wed‘as damages; see
Hopital Notre Dame de 1'Espérance v. Laurent [1978] 1 S.C.R. B05.

37. For an example of a model report see Edwards Medical Reports and the
Ontario Evidence Act (1971) Gai"tfe 186. »5

38. This is essentially the format recommended by Mered1th sugra n. 17 at .
"39-43 see also Gibson; supra n. 26.. .

39. Gibson, supra n. 26 at 500.

@ - o \
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Complete physical examination of a patient would take hours or days
and is not expected of the examiner. A doctor who is reasonably

competent will select the outstanding features of the case and try to
concentrate on them. Indeed a complete examination would only lead
to confusion: it is the duty of the. examiner to select what is rele-
vant and omit the non-essentials. Make the examination of ‘the
relavant features as thorough, precise and detailed as possible. If
shortening of a limb is present, measure the amount; if there is
wasting, note the circumference of the two limbs at corresponding
levels. Every doctor should carry a tape-measure. Never omit examin-
ation of the central.nervous system. A ‘patient- seen recently, who
complained only of pain in the back, turned out to be an early case
of multiple sclerosis. Always carry a safety-pin. Apart from its
plebeian virtues as a potential friend in need, it enables you to
mark out areas corresponding to sharp and blunt stimuli which may
unmask a purely subjective psychotic loss of sensation or a hysteri-
cal paralysis. Needless.to say, never hesitate to havesradiographic
examination. That introduces you to a realm of surprises.

<

Also, a report on diagnosis and tréatment.should appear where approp-
riate. It will ndt be<so when the doctor is doing only an assessment of
a patient.ﬂyHowever, where the doctor has treated the‘patient fof the
AinjuriES fh‘issue this portion of the report is important. Besides the
obvious report of the-diagnosis and the treatment recommended it‘might be
appropriate to indicate whether thé suggéstéd treatment has been followed
andlif not, why not and the probable consequences.

' Finally, all of the above information must be "collated and correlat-
eynd0 by the doctor with a view to exp]aining and then evaluating.thev
pgtient'sdcémplaints. The lawyer will belinterested in the period and
~degree of temporary {ncapaci;y, the degree of permanent disability and
the prognosis, including any deformities or possible or probable changes
or comp1icat56ns, and opinions of the doctof, for example, that the |

patient is malingering or suffering from a litigation neurosis. This

40. 1d. at 501.
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information is better revealed first in a medicql-]ega].report'than at
trial.4l an acurate, objectiv;.repofé with reasénab]é conclusions

' supported by his findings is a most important asset to the doctor -in his
testimony,42 the>1awyer in p]eading his case, and the patient in

obtafning fair compensation. -

S I - ’ 0

"~ 3. As Defendant

(a) Advice and Co-operation

The doctor who believes‘he may have been negligent or knows he has
made a “"mistake" should not discuss this with the patient until he has
reviewed it with soheone else.?3 colleague, the Canadian Medical
Protective Associatfon, or a lawyer may each or all be apbrbpriate
1 ~advisors depending upon the circumstances. A doctor hés the same righfv
to advice regarding his legal position as any otherlcitiZen. |

It is human nature to ignore unp]éasantries, buf UnfortUnate]yfa'
‘defendant cannot afford to ignore a Taw suit; A doctor who is threatened

with a suit, or is served with a statement of claim must act promptly.

The usua];advice_fo a defendant is to’seek the‘advicé of a lawyer, but

41. Meredith, supra n. 17_at'41-43; Gibson, ig.

42, See_supra.

43. See, for example, McKeachie v. Alvarez (1970) 17 D.L.R. (3d) 87 at 96
- (B.C.5.C.) where the doctor admitted to the patient a few days after
surgery that he had cut the radial nerve; see also Walker v. Bedard
[1945] O.W.N. 120 (H.C.). B -

i
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doctors who are members of the Canaqian.Medica] Pfotective Association
shqyld noté that it advises against consulting a lawyer Qithouf,instruc-
' %ionslfrom the Aséociation.44 If a Wawyer is retained the doctor
should supply him with. all re]évant.informatibn inc]uqing hotes and
‘records.45  The Tawyer cannot handle the defence effectively unless he
knows all of the fact§ both favourable and unfavourable. .

An importaﬁt step in thé defence 1is the selecfion and interviewiﬁg-of
expert witnesses who might be called by the defence. AObQi&Usly, it is
the 1awyér who knows the evidence necessary for a successful defence and
the type of witnesses who will be most effective. Hdweyer, the docto;

can be of great assistance(hqre, and the choice ought to be made by'the

lawyer in consultation with the doctor. Many lawyers Iike/td have the -

experts study the case and submit a Written opinion prior to the drafting -

of the statement of defence.%6 The experts ca]ied to testify are

| LSually doﬁtors,from the: same specialty as the defendant.47 The notion .
that prdfessioﬁﬁ] brethreh bro?ide;the év{dence upon which.a,judicial |
determiﬁation of g_éol]e@gue is made is repugnaht io some who say the

medical profession is thereby setting its own standards?8 and that it

&

44. See Canadian Medical Protéctivé‘Association Annual Report 1977 at 2.
Note the author's closing words in an excellent english book: "One
‘cannot be judge in one's own case; liability should therefore ngver
be admitted": Taylor, The Doctor. and Negligence 146 (1971).

45. Dale v. Munthali (1977) 16 0.R. (2d) 532 (H.C.).

. 46.’Meredith,‘sdpra n. 17 at'54. Y

47. See Wilson v. Swanson (1956) 5 D.L.R. (2d) 113 at 126 (S.C.C.) where
‘the evidence of a doctor who was not was held to be inadequate. :

48. King, In Search of a Standard of Care for the Medical Profession:
The-Accepted Practice Formula ¢8 Vand. L. Rev. .
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breeds a reluctance of one doctor to testify aga1nst another 49.put, as
has been discussed, 50 the court has the ultimate d1scret1on in dealing
with the evidence. Furthermore, the same practice is followed in negli- |

gence actions against members of any other pfotession or skilled group.

(b) Giving Evidence

.The doctor defendant's evidence at trfél will be primarily factual
rather than op{nion.S] He can eXpect to be askéd what he did and whyl '
he did it and what he did not do and why he did not do it. The doctor's
fa1]ure to testify.can be extreme]y de]eter1ous to his defence,52 the P
judge, in the 1nterests of justice, llkes to hear the defendant‘s story
and to have the opportunvty to assess his cred1b1]1ty and, genera]]y, to
'ﬁs1ze him up“.53 %he'dec1510n<rhether to testify or not must be made
in consultation between the doctor and his lawyer; While the doctotdmay

T
[

By

49, Curran, Profess1ona1 Negl1gence - Some General Comments (1959) 12
Vand L Rev. 535

-,

50 See author1t1es listed s ugr n. _ .‘»h
51. Meredith, sugra n. 17 at 55. Note that a doctor can properly be _
asked his expert opinion at his exam1nat1on for discovery. See ;
Nicholson v. McCulloch (1972) 26 D.L.R. (3d) 384n; affirm1n§—TT971)
. (3d) 126 (Ilta . A ); Shickele v. Rousseau (1966): 55
W.W. R 568 (B.C.C.A.);Cz2u MitchelT [ 19767 6 W.W.R. 676 (Alta.
C. A. ), Hilder v. East Gen. Hosp'f I ||§71] 3 0.R. 777 (H.C.).

52. See Holmes V. Bd of Hosp1taﬂ Trustees of London (1978) 5 c.C. L 7.1

. (Ont. H.TV). \\ ' _
53. See comments on this point in Chubey v. Ahsanusupra’n. 16.
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heve a naturel reluctance to take the stand it may be prudent that he do-
so0.. " “
The doctor must work with his lawyer in preparieg forghis
examination;jn-chief and cross-examination, and the suggestfons made.
earlier to»assisf'fhe expert witness are appropriate to the doctor as
'defendant;54' A | ‘

Being sued is a'painfu] experiencevfor anyone and in-the case of a
doctor sued for medica]»neglfgence it can be both bersone]ly and profegT

sionally debilitating. A better understanding of the law and a

recognition that others have had the same experiente can be of some'help.

{c) Costsj,

A pérty in whose favour a law sﬁitvfs,resolved‘is.norma11y awarded
v"costS" of the action'butvthe judge hes a dicretion whether or not to
‘make the award.%® ;Cos;s are a sUm'celcuHated according to tables found
in the rules of court of each jurisdicfion ghich,gehera]]x the “uhsuc-
tessfu] perty“ must pay to the'"successfu]-party", but it does not
1nc1ude the 1awyer s fee to h1s client.% | |

Nh1]e there is some author1ty that a Judge need not award costs

aga1nst a pat1ent who Toses h1s action aga1nst a doctor, the ruling is

54. See supra.,

55. "‘Kangas v. Parker { 1977) 1 W.W.R. 28 (Sas'k_.‘ Q.B.).

- 56. See suEr Chapter 1. - - v',

i
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seldom made. The rationale was well put in a recent case:57

Although, for the reasons I have given, ‘I dismiss the plaintiff's
action, I do not do so with costs. .This case is, in my view, one
exceptional circumstances- justifying'the plaintiff's decision to
bring the action. It would not be fair to apply the deterrent of an
award of costs to the successful defendant in these circumstances. I
am not entitled to provide that the defendant pay the plajntiff the
costs of the action, but I do have a discretion, which it is proper
for me to exercise now, to provide that there sha]] be no award of
costs.

A judge also has a discretion to order an unsuccessful defendant to.
pay the costs of a suqcessfu]»one. It has been suggested that in order
to get thé whole story a'pa;ient may have to sue, for example, both a
doctor and a hospital. 58 If the patient should Tose against fhe hospi-
ta] but win aga1nst the doctor ‘the judge has a d1scret1on to order the
doctor to pay to the pat1ent the costs he must pay to the hosp1ta1 Th1s
will be done.only when' the pat1ent was reasonable in suing both;59-

'Hopefully,;the information and suggestions. in' this chapter wi]]
assist the hoctor in adjusting to the courtroom on those occasions when
he must appear and facilitate better communication between the profgs--

sions.

57. Hobson v. Munkley (1976) 1 C.C.L.T. 163 at 179 (Ont. S.C.).
58. See suEr Chépter 7.

. Badger v. Surkan supra n. 19. This is called a “Bullock order®,
Bu!qock v. Tonden Gen. Omnibus Co. [1907] 1 K.B. 164 (C.A.). -
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THE DOCTOR'S LIABILITY FOR THE ACTS OFAOTHERS'

1. General Principles of Vicarious Liability

' Thus.far, we haVe‘discussed the personal liability of the docfor,-but
“there is another baais upon yh%ch he may be liable to a patient who is
injured: under some circumstances the iaw will-hold one person respon-
sible for fhe torts of another. This is referred to as vicarious

: 11ab111ty or liability based on respondeat super1or (let the pr1nc1pa1

answer) ! Liability for the torts of another will only be imposed on.a
'person.when he and the tortfeasor are in a re]at1onsh1p which justifies

- the resu]t,vsuch.as employerJemployee The re]ationships'which might
1ead to a doctor s being held vicariously 11ab1e are few compared to
_those: 1nvolv1ng a hosp1ta1 The hospital serves the pat1ent only through
~ its many employees and the concept of vicarious liability is fundamental
to the legal position of such an institution. For this reason; vicarious

liability as it re]ates to the hospital will be diécussed in a separate

1. Flem1ng, The Law of Torts 354 (5th ed. 1977);4Fridman, The Law of |
Agency 233 (4th ed. 1976). ' In Quebec, Civil Code Art. IUSI See See La
esponsabilité Civile de L‘'infirmidre (1972) 3 R.D.U.S. Crépeau,

La Responsabiiité Médicale et Hospitalidre dans La Jur1sprudence
qu §B§co?§e Récente IIQGU! 2'6 R. du B. 443 _ o o
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~ chapter.?

There are clear policy reasonsifor hbiding png”person3 éccountab]e
~for théxmiscoﬁduCt of another, and an appreciation 6f these assists in
understaﬁding the“deéisions that follow. The main justification is that
the person who engages others to work for him Soothat his economic
‘interests are advanced should be the one liable for losses which result
from the enterprise; Also, he will 1likely be better able to pay or
~insure for such accidents. Theoretica]i&, he will see the benefitE‘in
accidént prevention programs and Béttef employer-employee (or, as they
are called in law, maéter-servant) relationships.4 Furtherhoré,’the
choice of whether to hire or dismiss an.employee is that of the employer.

Thé effect of holding parties vicariously liable is to render them
joint tortfeasors.” This means that both parties are liable but.the(
servant's 1ia3311ty is personal, or direct, whereqs the master's is
indirect. In practice the patieht will 1ike]y.sue both pafties,sfbut N

the damages are usually collected from the employer’ who has the right
‘ ¢ : . 3 ) ) ) ‘

o y . ;
2. See infra Chapter 10. R L ‘ J
P f . -
) . : . : . i : . . . , e
3. Note that the corporate entity of the hospital is referred to in law )\
-as a “person", and'sg’this term is now used to cover both the doctor . .
. :

and the hospital. .

‘4; Fleming, supra n. 1 at 355.. . ; )) |

5. See supra Chapter 6. |

6. See Fleming, supra n. 1 at 239. Each can then’ be examinéd for dis-

- Covery which can be important where the employer knows little about
‘the accident and it is wished to use the answer at trial. :

7. F'lemihg, supra n. 1 at 356. : Py

bl
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to be indemnified by the emp]oyee.8 ‘However, indemnffy'is rarely

sought by the emp}oyef and furthermore, hig‘contﬁéct of insurance for the
risk of'vicqrious 1iabi]ity may precTude it.9 .Thié seems just in view-

of the policy reasons for vicarious 1iability.

Vicarious 1iability flows from the emp]oyer-emp]oyee'relationship -

wh1ch must be contrasted w1th the re]at1onsh1p of principal and 1ndepen-
.dent contractor from which v1car1ous 11ab111ty does not flow.10 When

an employer engage; someone to accomplish a certain result but -the work

is to be doné independent]y‘bf the emp]oyef's supérvﬁsion,,though for his
benefit, the relationship is that of principa]éind;pendent cdntractdr. S
An emp1oyee is said to have q)contract of serv1ce~whereas the independent
contractor is bound by a contract for services. ! 'The traditional test

as to whether a-given individual is more- proper]y regarded as an emp]oyee
'or as an 1ndependent contractor was the "contro]" test. The employee is
: "subJect‘to the command of the master [emp]oyer]_as to the mannér in h

which he shall do his work,"12 whereas an independent contractor

"undertakes to‘produce a given result but is not, in the actua]rexecution

o

8. For it is an implied term of the contréct.v Sée Lister v. Romford ice
and Cold”Storage Co. [1957] A.C. 555 (H.L.); Fleming, supra n. | at
- 288, But see Morris v. Ford Motor Co. [1973] 1 Q.B. 792 (C:A.).

9. Griffiths, Claims for Contribution or Indemnity As Between Hospitals,
Doctors & Others [1963] L.S.U.C. Spec Lec. 237; see also Fleming,
Developments in the qu]1sh Law of Medical L1ab11'f (1959) 12 Vand
L -Rev, 633 at 640 .

,- 10. Mered1th Ma]pact1ce Liability of .Doctors & Hosp1tals 122-123 (1957)
1]._F1em1ng, ugr n. 1 at 358.

12. Yewens v. Noakes (1880) GZQ.B;D. 530 at 532 (C.A.) quoted by Fleming,
ugra n. T at 358. : : B '

"
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of the~wohk; under the order or‘controitof thefperson for whom he does
- it;“13 .But the emp]oyer-emp1oyee relationships have changed dramati-

| cally over the years and alternate tests have been canvassed. 14 Many
are not helpful but one may oe ofvsome uti]ity in this context namely,
~ the organ1zat1on test 15 The person's work is v1ewed in the 11ght of
whether it is an 1ntregra1 part of the organ1zat1on, because he is

emp]oyed as part of it, in which case he wou]d make the emp]oyer vicar-

317

iously liable or whether his work, although done for the organ1zat1on, is

not 1ntegrated into 1t but is on]y accessory to - -it, in which case he is
an 1ndependent contractor for whom, as ‘a general rule, the emp]oyer is
not v1car10usly,11ab1e. "This test may ‘be more useful than the control
-test to ana]yze the status of the new hea]th care profess1onals and
paramed1cs as will be seen]6 is more con51stent w1th the modern cases
on the vicarious 11ab1]1ty of hospitals.

The emp]oyer's vicarious Tiabj]jty for an empioyee eXtends only to-

., work done "in the course of the emp]oyment" | wh11e this restr1ct1on does

 set some 11m1t to the: 11ab111ty of. the employer 1t is a very flex1b]e
ane.  For example, 11ab1]1ty would st111 follow an unauthorized mode of

' performing an authorized task and even a prohibition by an employer may

~ ’ R S -

13. Queensland Stations v.-Fed. Commr. of Taxation (1945) 70 C.L.R. 539
at 54> (Aust. H.C.) quoted’by Fleming, supra n. 1 at 358.

14. Casswdy v. M1n1stry of Health [1951] 1 A]l E.R. 574 (C.A.).

15. Roe v. Minister of Health [1954] 2 Q. B 66 (C;A;); ség F]emtng, sugra.,'

-1 at 360.

lﬁw,%apte 0.t
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not protect him.7 - Byt 1iability does not attach to the emp]oyer if

} the,employee engages in a ihoependent task of his own.13. When the

emp1oyee acts outside of the scope of his emp]oyment he is said to be on

a "frolic of his own" agd the emp]oyer is not vicariously 11ab]e. ‘While

" a great volume of perp]exnng general. case law does .exist, examples from

medical cases are not available to clarify many of these issués. 'Sup-
pose,.however' a nurse employed by doctor or hospital invited a friend to
come to her p]ace of work to have her ears p1erced, a procedure outside
of the scope of her emp]oyment If negligence cou]d be proven aga1nst
the nurse her emp]oyer would have a strong argument that she was acting
outs1de of the scope gf her employment, she ought to be solely ]1ab]e to

o

compensate.the injured person.

Thus, in order to arrive at a- decision about vicarious ]iabi]ity we

see the necessity f1rst1y of character1z1ng the re]at1onsh1p as that of

’employer employee or emp]oyer-1ndependent contractor]9 by. ut1]1z1ng the

"trad1t1ona1 control test or the more modern organ1zat1on test, and

.serVe.to i]lustrate the app11cat1on of,thefrules.

second]y, of cons1der1ng whether he. waS“act1ng w1th1n the course of his

employment. Cases in whlch ‘a doctor has been v1car10us1y ]1ab1e will

- h

) .

17, Guar. Trust Co. v. Mall-Medical Group (1969%:4 D.L.R. (3d) ¥ )
(S.C.C.}; for a more deta11ed'd1scuss1on see F]em1ng, supra n. 1 at -
364-372. _

e

18. Bugge v. Brbwnv(1§19) 26 C.[.R..]]OZat 132 (Aust.iH.C.),

.19. For a discussion of the categories of agent. see Fridman, supra n. 1

-
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2. Re]ationships With Others and Vicarious Liability

- It is bossib]e to confuse the doctor's personal 1iabiTity with his
vicarious 1i;bility in some situations. The doctor-patient relationship
gives rise to many‘duties which. cannot be de]egated.20 For whiie the.
ddctor is entitled td rely on hospital staff to carry out theif duties

proper1y2] he cannot delegate his duties to them.22 Furthermore, he

- will be held personally 1iable-if he is‘aware, or ought to be aware, that

a person is discharging hjs duty ﬁh a careless or negligent manner but
takes no action to safeguard the 6atfent.23 Thus, the doctor's vicar-

jous liability is founded not on his personal negligence but on that of

-his employee which is imputed to him. It is worth noting that'membe?ship

'__by the doctor in the Canadian Med1ca1 Protect1ve Association may not

cover him for vicarious 1iabi1ity.24 : : .

..

20 Cr1chton v. Hast1ngs [1972] 3'0.R. 859 (C.A.); see Canadian Medical
Protect1ve Associat1on Anual Report 1974 at 23 see supra Chapter 5.

. Villeneuve v. Sisters of St. Joseph [1975] S. C R. 285; Laidlaw v. .
Lions Gate Hospital (1969) 70 W.W.R. 727 (B C. S.C.); Karderas v.
Clow II973) 32 D.C.R. (3d) 303 (Ont. H.C. ) See supra Cﬁaﬁfer 7.

22. Holmes v. Bd. 'of Hos ital Trustees of London (1978) 5¢ CQC L.T.
- {Ont. H.C}} RozovsRy, Canaaian Hospital Law 51 (1974)" Yol .

l

23. Jones y. Manchester Corpn. [1952) 2 All E.R. 125 (C.A.); see also S
uay v. Fastwood llBBgi 12 0:R. 402 (C. P’) Per1onowsky v. Freeman .
Y‘ﬁ“&f 4F ‘E‘FT‘§77 (176 E.R. 873 (Q.B.). -

‘24 Gravenor Ma]practlce and the Paramed1ca1 (1975) Al Canad1an Doctor o

67 at 69: . v \

\
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(a) Office Staff
] ‘V‘ ) . |

A doctor is vicariously liable for'torts committed during the course
of employment of a receptionist, secretary, office manager, er Gther of -
ficer personnel wnem he emp]oyees.25 In this regard hé is in the same
~pgsition as any employer with the exception that some patients might \\\ _
-assume that a person working in a doctor's office has some medical exper- |
tise, especia]]yvif'in uniform. Such_en employee who dispenseq medical
advice (or med{eation) could put the dector in a very vu]nerab]elposi-
tion26 provided the patient wa's reasdnéb]e in_his reliance on the
employee and was 1nJured as a consequence Authorizing employees to act

beyond those tasks for which they are trained is a pract1ce fraught w1th

r1sks for both patient and doctor.27

(b) Nurses

Many doctors engage nurses as enpioyées in their offices and
clfnics, It is clear thaf a doctor is vicariously liable for.torfs-com-_
mitted‘wifhin the scope of employment oan nurse whom he employs. An

/

¢

25, Hancke v. Hooper (1835) 7 C. & P. 81, 173 E.R. 37 (Nisi Prius).

26. See Smith v. Auckland Hospital Bd. [1965] N.Z.L.R. 191 at 198 (C A ),_
see also Canadian Medical Protective Association, supra n. 20 at 25;
-McQuay v. Eastwood supra n. 23 where a so-ca]]ed nurse was not a
nurse at all. -

27. In a U.S. case an office nurse put a'fractnre'ingfractjon: See Olsen
V. McAtee (1947) 181 Ore. 503, 182 P. 2d:979°(S.C.).
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t@teresting casezg arose in Alberta when a patient who suffered from
~epilespy but had ceased téking her medication ?ttended at her doctor's
~office saying that she feTt she was about to have alseizure.  A nurse
‘employed there placed her on an examination table and left her for one
minute in order to.get her file. In the nurse's absence the batient had
a seizure and fell from the table, breaking her arm. -The court held the
nursé to be hegligent by-ieaving the patient in a position in which shé
éou]d suffer harm. She had fai]ed to meet the minfmum standard of care
to'be expected from the profeSsjona1'aftendant in a medical clinic. 'The
defendant, a partnership of gehera] practitioners, was held vicarious]yx
liable. | | |
fn an earlier case from Alberta?? a nurse empldyed by a doctor waé
instructed by him to use‘an X-ray machine to treat a patient sufferiqg
from a skin problem. The tria} judge found the nurse neg]igegt\by fail-
ing to warn tﬁé pétient_of the dangers of the treatment, from which.the
patient suffered én electric-shock and burns. The doctor was found'to be
nof persona]Ty‘negjigent in hfs.prescription of the t?eatﬁént,ruse of the

machine or selection and instruction. of the nurse, but was found vicar-

-

iously liable for the ﬁursefs negligence. On appea130 the nurse was’

found to be not neg]igeﬁt and thus the action was dismissed.

- 28. Dowey v. Rotwell and Associates [1974] S'N.H.R;'311 (Alta. S.C.). -
‘The appeal to the Appellate Division was dismissed on the basis that
the court would not disturb the findings of fact of the trial judge.

29. Antoniuk v. Smith [1930] 2 W.W.R. 821 (Alta. C.A.).

«

30. Id at 729.

*
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These cases illustrate that a nurse-employee will be expected to meet
the standard of the reasonable nurse in the circdmstazijs and a(faﬁﬁure
be.

A doctor is not liable for the torts of nurses employed by a hOSpi%a]

to do so will render the doctor-employer vicariously

and is entitled to rely on the nurses to carry out their duties proper-
ly. 31 A nurse has a duty to execute the doctor's orders and if she
does so proper1y32 yet the pat1ent is 1nJured it may be that the doctor
will be held liable because he was personally negligent in giving such an
order. In this situation even if she were neg]igent;it would be the ~
.hospital: that was v1car1ous1y liable rather than the doctor.33

Because of an EElEEL remark in an Eng]1sh case34 it was thought at
one time that a nurse in the operat1ng room might become the employee of
the surgeon on the basis that she was a "borrowed servant".35 Rozovsky

states36 that there are no reported cases where a hospital has been

31. Villeneuve v. Sisters of St. Joseph supra n. 21; Laidlaw v. Lions
Gate Hospital supra n 21; McFadyen v. Marvie [1942] 4 D.L.R. 647
(5.G.C.J; Armstron Bruce (|§615 4 O(W.R. 327. (Ont. H.C.); R v.
Giardine (19397 77 C C C. 295 (Ont. Co. Ct.); see also Morris V.
Winsbury-White [1927% 4 A;] E.R. &94 (K.B.); Ingram V. F1tz§gra1d
[T1936T N.Z.LR. 905 (C.A | :

32. tavere V. Sm1th s Falls Public Hosp1ta1 (1915) 35 0.L.R: 98 (C. A ).

33. Rozovsky, supra n. 22 at 19 and 27 note 27:  note that the author
postulates that a nurse who carries. out an order she knows as a
professional nurse to be 1mproper is negligent.

34.uH111 er v. The Governors of St. Bartholomew's Hosp1ta] [1909] 2 K.B.
820 ic A.). Quoted with approval in Bugden v. Harbour View Hospital
[1947] 2'D.L.R. 338 (N .5.5.C ) although th
in the case.

35. Mersey Docks and Harbour Bd. v. Coggins & Griffith [1946] 2 All E.R.

345 (H”L )
‘ 36. Rozovsky, supra n. 22 at 19.

e concept was not applied. -
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relieved of its usual vicarious liability on this basis, and thus in the
medical-context it appears that the “borrowed servant” rule is not appli-

: cab]e,37.

. (c) Other Health Care Professiona]s

Each re]ationship into which the doétor enters as an employer must be
gnalyzed.to ascetain whether the other party is an employeé dr an. inde-
pendent contractor, since the'doctor-is generally not liable vicariously
for the independent cohfractdr. The 1issue has Tiséh‘in importgnce
because of the emergence bf paramedical perspnnel,38 the metamorphos{s

in some older prbfessions such a nursing,39'and the multi-discipline N

L3

approach to treatment.40 The "hurse"lemp]oyed by,a doctor'might not bé
an empioyée but a nurse practitibner4f who by the tests out]ined‘ought
more pfoper]y to be regarded as anvﬁndependent contractor. BecaJse e}
- many of these developments are Very recent thérg_is no case laﬁ to pro- ¥

vide_precedents and even if there were they would be

37,_Meredith,.sugra n. 10 at 132.

38. Béllenger, The Physician's Assistant, Legal Considerations (1971) 45
Hospitals, No. 11, 58. , o 3 o

"39. See Good'and'Kerr, Contemporary Issues in Canadian Law for Nﬁrses-
Qoer3y. - , | o

40. See Haines v. Bellissimo (1977) 1 L.M.Q. 292 (Ont.. S.C.); see also '
Kennedy v. C.N.A. Assur. Co. (1978) unreported (Ont. H.C;).[inden J.

41. Boudreau, Report of the Committee on Nurse Practitioners, Dept. Nat. -
.~ Health and Welfare, Ottawa, 1972. See Hall v. Lees [1904] 2 K.B. 602
' (C.A.) for an excellent analysis of the relationship of nurses to an.
association wherein they were found not to be employees.




. <
of questionable value since all such situations will have to be analyzed
separately on the basis of their own facts.

- There are a few cases which seem to indicate the Timits. Ina
cased? that went to’the Supreme Court of Canada,_a doctor who was part
of a med1ca1 c]1n1c employed a remedial gymnast43 to whom he gave writ-
‘ten 1nstruct1on regarding exercises for the patient. Dur1ng exercises
administered by the gymnast the patient's knee cap was fractured :fhe

Supreme Court of Canada restored the tr1a] Judgment in £inding that it

324

was pressure applied by the employee rather than movement by the patient

that cauSed the injury. It is 1mportant to note that in app]y1ng this
| pressure the emp]oyee was carrying out the authorized tr atment exer-
cises, but in an unauthorized manner, using pressure. ndeed,uthe
written instructiOns speciftca1]y stated that no pressure uas to be
uséd.tiln the resu]t the employer, the medica] clinic, was held vicar-
iously liable for the neg11gence of the remed1a1 gymnast -

In an older case44 from 0ntar1o, a doctor was v1carlous]y 11ab1e
for the neg]1gence of an emp]oyee whose job it was to operate the X-ray
mach1ne and who had 1eft a cone off the machlne wh1ch then caused burns
.to the pat1ent By ‘either test the remed1a1/gymnast and the X-ray mac-

hine operator were engaged by contract of s7rv1ce and were therefore

employees.

| 42. Guar Trust Co. v Ma]l Med1ca1 Group supra n. 7. .

43 He 1s referred to 1d at 2 as' a phys1otherap1st by Judson J. (dissent—
‘ 1ng) but .was not qualexed as such. -see Hall J. ld at 6.
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In én olq Ontario case®> ihe»association of a doctor and a pharnia-
cist ﬁas/aﬁ31yzed. The practice was that the doctor would write a .
prescription which the phéfmacist would then fill but the doctor paid the
Qpharmacistvand‘the'patfgnt paid 6n1y the doctor. The doctor prescribed '
- hydrqch]oric acid and, in erfor, the pharmacist's clerk dispensed hydro-
_¢yanic acid f}om whjch thé batieht suffered injury. It was foqnd that
" the doctor waé not neg]igent pérsona1Ty nor vicariously but that the
pharmacist wasZchariouily liable for the error of his clerk. The doctof
‘ and pharmacist wére held to be separate professiona]é not even in an |
\S_Eabloyer-indépendent contractor re]ationship?’ This was also the decision
in a-very recent_case45.where’a pharmacist dispensed formaldehyde

instead of the prescriped'panaldehyde. It remains to be seen where

]iabi]ity will restefor the torts of other .health care professjona1s.47”

(d) Other Doctors

A i
A doctor is not viéarious]y liable for the torts of other doctors?8

bééause he norma]ly'doés not employ thém either as emp1oyee5'or even as _

45, Stretton V. Holmes (1889) 19 0.R. 286 (Q B ), see also. Jeannotte V.
ou?llard (l§§3$ 3 Q.B. 461 (Que.).

46. Williams v. Jones (1977) 79 D.L.R. (3d) 670 (B.c. s.C.).

47. See Haines v. Bellissimo supra n. 40 where a psychologist who was on
the staft of a medical centre was sued along with a psychiatrist when
their patient commited suicide. Since the psychologist was held to -
- be not negligent, the issue of the psychiatrist s vicarious liability:
o did. not have to be canvassed.

48. Thls includes dentists. See parmle v..Parmle [1945] S C R. 635 :
Kangas v. Parker [1976] 5 W.R. (Sask. U.B.).
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independent contractors.49 However, thelargument has been made that in
the case of an anaesthetist engaged for a patient by a sUrgeoh, the.sur—
geon should be vicariously liable for the anaesthetist's negligence. |
However; in a case in which the surgeon had to assist'the\anéesthetist by
inserting the needle the court held®0 that each doctor had his separaté
function and was regponsbi1e for the mannervin.which he discharged it.
This same view hés been taken of a”gurgeoniand his assistant®! and of

‘an anaesthetist and hi§ a§31stant.52 withiﬁ the hospital setting such

. assistants may be interh; or other house staff who aré emp]oyées of_the
Epspff%] and for'waém it ' will be viéarious]y Tiable.23 There is an
Ontario case®? where a su&géon was sued when an inter; assisting him

with a tonsi]lectqmy‘accidentally removed the patientfs uvula. vNo Tiabi-
1it} followed because it was-fdund theipétiéni suffered no injury |
thereby. However, the ;ria]’and_appea] courts seemed to have-assumed

that-ﬁt was the surgeon who would have been liable. It is not clear

‘whether this would have been based on personal neg]igenée in delegating a-

49. Jewison v. Hassard (1916) 10 W.W.R. 1088 (Man C. A ), see Park v.

- Stevenson Memoria] Hospital (1974) unreported.(Ont. H.C.S HoTTand J.
where a doctor“ﬁﬁo assigned the care of his patient to his doctor-
w1fe for one day was held not vicariously ]1ab1e for her negligence.

50._Nalker V.. edard [1945] 0.W.N. 120 (H.C.)."

51. Kardaras v. Clow supra n. 21; McFadyen v. Harvie supra n. 31; see
also MacDonald v. Pottinger [1§§§p N.Z.L.R. 196 (S.C.).

52. Toronto Gen. Hospita] Trustees v. Matthews [1972] S.C.R. 435.
53.'Rozovsky, supra n. 22 at 15. e
54. McNamara v. Smith [1934] 2 D.L.R. 417 (Ont. C. A. ).
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duty he himself oﬁed to the patient or on vicarious libility, but only
the former Basis'would‘be consistent with the bulk of the case law.

It is d1ff1cu1t to imagine a doctor b1nd1ng another to a contract-of
serv1ce55 whé\é‘the emp]oyee-doctor would be told not only what to do
‘but how to do it by the employer-doctor. Thus it seems that a case of

vicarious liability of one doctor for another56-would be very rare.

3. Partnerships

[ 4 : .
A doctor who practices in a partnership is jointly and severally

“liable for the torts committed by other partners during the course of

55. The subst1tute doctor engaged as a locum tenens by a doctor- who is
absent might under the r1ght c1rcumstances, fall into this category.

56. A doctor has, however been held to have ‘engaged another doctor as an
- independent contractor when he had a contract with:a company to fur--

nish medical services to its employees and arranged for another

“doctor to attend at a work camp for this purpose: see Hamilton v.

Phoenix:Lbr. Co. [1931] 1 W.W.R. 43 (Alta. C.A.). For cases where it

' was argued without success that a doctor was an employee .see Staple
v. H1nn1ggg (1956) 18 W.W.R. 625; affirmed 19 W.W.R. 672 (Man_ ‘
C A. 3 Jarvis v. Internat. Nickel Co. [1929] 2 D.L.R. 842 (Ont.

' Thompson. v. Columbia Goast Mission (1914) 20 B.C.R, 115~
_(C A ) aso Daoust v. R, [T989T U.R.S. 594 (Ex. C.C. ) where the
Crown was held |3a5|e ?or the. neg]igence of a doctor employed at a
penitentiary.

1\ :
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the Rartnership.57 Thus one doctor found to be negligent exposes all

his partners to 1iab1]iiy.58 Furthermore the partnership will be
vjcaridus]y59 liable for é negligent employee of'theﬂpartnérship.or of
one partner. - Not all group practices are partnerships, and a dqctor is
wise to seek legal advice on the advantages and disadvantages. ff a
partnership .is des1red a formal agreement ought to Be drafted by a compe-
-tent solicitor. S . .

The genera] principles of v1car1ous ]1ab111ty and the law of partner-
ship apply to the doctor and the hosp1ta1 with the resu]t that either can
be Tiable for the acts of ‘others. However, each individual re]at1onsh1ps
must be éna]yzed separately, and recent changeé_in some traditional

re]ationships_make such scrutiny more critical today than ever before.

L3

- 57. Partnersh1p Act, R. S A. 1970, c. 271 ss. 12 and 14; Partnership Act,
’ R.S.B.C. 1960, c. 277, ss. 13 and 15; Partnership Act R.S.M. 1970,

. c.P-30, ss.. 13 and 15; Partnership Act, R.S.N.B. 1973, c. P-4, ss. 11
and 13; Partnership Act, R.S.Nfld. 1970 <. 287, ss. 11 and 13;
Partnersh1p Act, R.S.N. S. 1967, c. 224, ss. 12 and 14; Partnershwps
Act, R.S.0. 1970 c. 339, ss. 11 and ‘13; Partnership Act R.S.P.E.I.
v1974 c. ]P -2 ss. 12 and 14; Partnership Act, R. S S. 1965, c. 387 ss. -
12 and 14 S ,

~ 58. Town'v. Archer (1902) 4 0.L.R 8 ( B.);'McKeachie v. Alvarez
: 0) 177 D.T.R. (3d) 87 (B . S.C.); Badger V. SurEan
W.W.R. 302 (Sask C.A ) ) .

59. Guar. Trust Co. v. Ma]] Medical Group supra n 17; Dowey v.vRothweli':
- ugr n. 28 S L
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CHAPTER X

“THE HOSPITAL.

Liability in General

.\ )
NG

Throughout the preceding chapters reference has been made to the
b3 -

legal position of the hQspitaT] for in law this institution is a

"person" (albeit an artificial one) which has respohsibi]ities-to a

. patient both directly as a corporate entity and indirectly through the

acts of its e@y1oyees. A1l that has‘gone before apart from Chapter II

and the doctor‘s duties set out in Chapter V are-applicable to the

hospital. It can be used by a patient for negligence, breach of con- “

tract, assault end battery, false imprisonment and defémation, and it -

can raise any of the defences outlined? 1nc1ud1ng, to a neg]1gence

“ c1a1m, approved pract1ce, error. of Judgment contr1butory neg11gence, W

or to an assault and'battery action, consent.3 The conduct of a

" See sugr Chapters 4 and 6. ' o &fv

>

Throughout this thesis the term hospital has been used as meaning
any institution operated for the .care and treatment of those ~—
fequiring medical or surgical attention. See Speller, Law Re]atlhg
to Hospitals and Kindred Institutions 1 (S“E"ed 1971) a

'

See suEra Chapter 4. Although cansent to most med1ca] treatment
~given by the hospital can be.implied it has fallen to the hospital
“to obtain the express consent for the doctor's touching of the

patient (Much ‘difficulty might be avoided by the hospital by
requiring the doctor to obtain and place on the patient's hospital
record consent to the treatment for which he is responstble)

o
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4 and the law and practice in regafd_to proofs are

~ civilaction
essentially no different for the hospital as a defendant,than for the
doctor. |
, S - ¢
It is necessary, however, to examine the duties owed by the hos-
pital to the patient for they do differ from those owed by the
~do;tor.6 and to review those relationships which today will result in

the hospital's being held vicariously liabTe.

2. Direct Liabi]ity

~ The hospital, in former times a place where the improverfshed_j11
were depoéfted for medieal attention, has evolved to an institution
where the dpctor can tfeat his patient with.the'assiétance of high]y
skilled and we]]-organized medica] and non-medicaJ'personnel with
.soph1st1cated equ1pment in modern fac111t1es ' Just as the function of
the hospital has expanded so has its responsibility to the pat1ent
'These.respons1b111t1es may be characterized as duties owed to the
patient and a failure to‘diecharge'them properly may result in an
aetiphbagainst the;hpspital for breach of contract or negligence.
Ihdeed in many cases both aetions are alleged from the same set.of:

facts. For example in a case’ where a psychiatric patient injured a

-

4.— ee supra Chapter 1. e S ‘~. - ) | ;
5. See sugn Chapter 7. ' ’

6. ' Note that doctor- pat1ent ‘duties may be important to a hosp1ta]
* . where the doctor is an emp]oyee of the hosp1ta] : '

7. Lawson°v Nelles]ey Hosp1ta1 (1977) 15 N.R. 271 (S.C.C.),



¥

non-psychiatric one, the hoepjta] waé sued for breach of contract to
orovide care and protectionuandta]ternatively for negligence in permit-
Jting a mentally i1l patient with a pcopensity for vib]ence to be at
Targe in‘the hospital without contro] or supervision;. The Chief
Justice of Canada noted that'the issue was whetner a certain statute
had the effect of relieving the hospital of ]iabi]ity for its Ogn
,breach of duty8s whether arising out of contract or in tort.".

Another common allegation is breach of contract in fa111ng to prov1de
proper personnel together with neglrgence as a consequence of the con-
‘duct of an emp]oyee for whom the hospita] is vicariously 1iab1e 9

" Th1s too is a mixed tort and contract act1on but the a]]eged neg]1gence

of the hosp1ta1 is not d1rect but vicarious.

—
K

(a) Breach of Contract -

In the past' a hospital's direct liability to the~oatient was ,
usua11y founded on the contract between 1t and the patient. The

requ1remengs]0 for a contract were not def1cu1t to find and the.
o
issue between the patient and the hospwta] was. most often.whetherla

—

~

8. 1d. .at 274

-

9. Aynsley v. Toronto Gen. Hosp1ta1 (19723 S C.R. 435 see also Elver—
) son v. Doctor’s Hospital (1974) 49 D L.R. (30) ]96 affdrmed 65

shhoefloe | n eLaLe J

0. SeéasuEra-Chapter 3. I N
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o |
certain’Service was“a term of the contract!! Only rarely was the
contract express, 12 it being more common for the patient to enter
hosp1ta1 with no d1scu§slon of theé terms, which were therefore
1mp11ed.13 o |

Thus if the patieﬁtiﬁas alleging breach of contract against the
hospital,. the'coort Tooked for_aﬂwrittén'contractfqr'e*press terms, or
| fai]ih§ these; for. implied terms. Factors re]evaht to finding an
imp)ied term incTude Iegislatjon;]4 hospital.byﬁlawsis-ahd even
pohtic expec’catio‘ns]6 as well as the cohduct;of the parties them—

S

v se]vbsw 0bv1ous]y some terms, such as those to prov1de and organtze :

P

certain nurs1ng, ward and techn1ca1 personne], equ1pment, and fac111-

ties are- eas11y 1mp11ed]7 wh11e others, such ‘as those to prov1de

med1ca1 care- and def1ne its scope are n&é 18 Apart from the problem.

of'ascerta1n1ng terms in certa1n contracts ome of the other dwfflcult-

. Tes out]1ned 1n Chapter 111 may ex1st in regar the contract act1on

not the .least of wh1ch 1s the unequa] po§ht1on of the two parties.

o

1. Abe] v’ Cooke and L]Aydm1nster and 015t Hosp1ta] Bd. [1938ﬂ T
N W.R. 49 (ATfa C A ).

% ' ’ " )
12, Lavere v. Sm1th s Fa]]s Pub11c Hosp1ta1 (1915)°26 D.L.R. 346 (Ont.
. CJAL). . _ : .

-

" 13. Nyberg v. Provost [1927] S.C.R. 226.

;]4,'Lawson V. we]Tesley Hosp1ta1 supra n. 7

15, Eraservve Vancouver Gen Hosp1ta1 [1952] 2. S.C.R. 36

16, Aynsley v. Toronto Gen Hospita] SUpra n. 9.

g B

| T?; See Rozovsky, Canad1an Hospital Lah 14 (1974)

18. QSee Hapital Notre Dame de ] Espérance v<3Laurent 1978)'3 g.C.L.T.
- T (s c.C. ) e _ | -
[ S

2



whatever the Feasons, the Lourts seem to be moSt reluctant to subject
\

the hosp1ta] pat1ent re]at1onsh1p to a thorough conc]us1ve contactura]
: ana]ys1s ]9 Thus, while it is not uncommon for a pat1ent to pleaa
breach,of contract or for a count to note the provision of a certain
service as a term of the contract most cases aga1nst hospitals now

proceed on the basis of negligence.20

(b) Negligence
Neg1igence aeva.basis for;ljabi1ity has been thoroughly ana]yzed in
v; Chapters V and VI. As tn the caSe with the doctor the duty of'the
hosp1ta1 arises upon the format1on of the. hosp1ta1 -patient re]at10nsh1p
and therefore the issue, in neg]1gence cases brought against hospitals
s genera]]y the scope of a duty rather than its ex1stence 21 Just ‘
as in any'negl1gence action, the patient must prove the duty owed to
. him, the breach‘of'the requisite Standano:of care and his tnjury. Hel
| must a]so show that the-hospitalts conduct was the cause-in-fact and
. proximate caise of his injury.22 | | ’ o

S
Q"

19. Magnet L1abi];ty of a Hosp1ta1 for the Negl19ent Acts of Profes-
s1onals (1978) 3. C.CLT. 135, -

20:fke1th Claims Arising out of the Relationship Between Hosp1tal and
' Patient [1963] L.5.U.C. Spec. Lec. 203. »

.21. See Cassidx v. H1n1stry of Health [1951] T A]] E: R 574 at 585

(C R.).

Thild v. Yancouver Gen. Hospital [1970] S.C.R. 477 where this
1ssu§ is discussed 1n regard to the hospital's vicarious 1iab111ty
for the negligence of a nurSe. ‘
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The duties owed by a particular hospital to a specific patient must
-be ascerta1ned in each part1cu1ar case but it is possible to set out

\
and discuss some of the most common ones. 23

It must be remembered that‘those responsibilities characterized as -

'duties in a negligence action would be labelled terms of the contract
in a contract action.24 . ~The standard of care and skill which the

hospital must meet is the same<1n e1ther case.25

- (c¢) Responsibilities

.

(i) Personnel ’ _ e

" A. Se]ection‘
H1stor1ca11y, the/Losp1ta] s f1rst duty to the pat1ent was to

se]ect competent staff because 1t held itsef out as being a place where

’ pat1ents wou]d be attended by skjlled persons. . Thls responsibility mas

verysﬁarrowly intenpreted for many years so that. the'hospital.had'onlyf
to ascerta1n that. the profess1ona1 employees such as nurses were qua11-

f1ed and competent and otherw1se had no respons1b111ty for the1r

, N ‘, g ;‘ ) | ‘d//‘.
23. See, for - example, Nathan,ﬁMed1ca1 Negligence 94 104 (1957)

'24. See Rozovsky, upr n. 17 at 14 and 52-54; Mered1th Ma]pract1ce ' 'g

'?_bilwty of Doctors and Hospitals 120-21 (1957)
25.vBernaer v. Sisters of Service [1948] I.H.H.R 113 (Alta. S C )

o - B . ) . QG
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A

negligence as protessionals.26 The responsibility has been~btoadened
in Canada2’ so that a hospité] may be vicariously 1ieb1e for emplo-
yees even if they are professionals. In 1974 one authority28 pointed,v
out the potentia] for further expaﬁsion of the hospital's 1iab%1ity to
include that for the neg]1gence of a doctor who was not an emp]oyee,

_ the bas1s being that the hospital granted pr1v11eges to him to admit

A patients when it knew or ought to have known that he was not qua]1f1ed
or competent; and intrbduced)him te the patient, for example when a
patient fs seen in the emergency department by a doctor who is an inde-
pendent contractor but is on call there df’oe an emergehcy roster. In

a very recent decisionZ9 the prediction came true and with it an

apparent commitment to fo]]ow‘American jurisprudence.3O This recent
development aside, in regard to doctors who are not employees thé ob]i-
'gat1ons of the hosp1ta1 has been 'to ascerta1n that they are qua11f1ed

¢ _
and competent3] and no more. Thus the ear]1e$t«and st11] a basic \\_/)

26.JSee, for exampTe, Abel v. Cooke ane Lloydminster and Dist. Hospital
Bd. supra n. Tl. For an analysis of the change see’1nfra s. 3.

27. Sisters of St. Joseph of the D1ocese of London v. F]em1ng [1938]
‘ S.C.R. 172. _ .

28. Rozovsky, ugra n. 17 at 53.

29. Yepremian v. Scarborough Gen. Hospltal (1978) 6.C.C.L.T. 81 (Ont.
H.C.). See discussion of th1s case 1nfra 's.3.

- 30. Darling v Charleston Communﬁty Hospital (}965) 211 N. E 2d 253

: (111, C.A. ). v s

31. As to the granting of br§v11eges see Rozovsky. su ran. 17 at 57
. see a1sp Gorback V. Trng [1974] 5 W.W.R.. 606 at 6 (Man Q B.).




and non-de]egab1e duty32 of the hospital is to ensure that those who

treat patients are qualified and competent.

B. Instruction and supervision
’ .
Re]ated to the duty of se]ection and personnel is.the duty to

ensure that each person is work1ng within his competence.‘ In an

/'I

- Ontario- case33 a hospital was held liable for the 1nJury suffered by.

a patient when an intern in giving an intravenous injection severed the

catheter . leaving over nine inches of it in the patient's vein. The
Court said that- the hospital had a duty to ‘the patient to provide
instruction, direction, and supervision to its staff in the use ot the
Intracath unit, .and not havind met this stendard of eere was negli-~
gent. S1m11ar1y, an Eng11sh case34 he]d a hospital negligent in
1eav1ng the adm1n1strat1on of A dangerous anaesthet1c to- an 1nexper-
ienced doctor without adequate supervision. Assur1ng adequate
1nstructf0n and superViSion of hospita] staff is an enormous responsi-
-bility for a hospital necess1tat1ng JOb descriptions, training
programs, test1ng and’ screen1ng procedures, evaluat1ons, and systems

for supervision. The description and assessment of these is beyond the

scope of this thesis, but clearly a hospital must have such programs,

e R

k

- 32. KolesarV. Jeffries (1978) 59 D.L.R. (3) 367 at 376; affirmed (su

,nom.vjosébh Brant Memorial Hosp1ta1 V. Koz1ol) 2 C.C.L.T. 70
B (_SQC'C_.'). :

33. ‘Murphy v.\Stx Cathar1nes Gen Hosp1tal (1963) 4 D L R (2d) 697
' '(ﬁnt.HC) . -

+ 34, Jones V. Manchester Corpn [1952] 2 A]] E R. 125’(£.A.).
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including special provision for the instructioh and supervision of

student professionals and employees-in-training.

(ii) Organization

A hospital has the Eesponsibi]ity for éstab]ishing‘such systems as
" are required for the co-ordination of petsonne] fac111t1es and equip-
ment so that the pat1ent receives reasonab]e care. In act1ons for
negl1gence based on failures in th1s area, the defence of approved

' practicevhqs been significant;35' Certain'spéoifiC~areas of the
hosoital and of batient care can berident{fied as hav{oovgiven rise to

problems, and will now be discussed. )

an

ff-/:-l
A

"A. The emergency department

Emergency departméntsvof 1arge hoopita]s, apart from their ihpor-
tant role as true emergency centres, to substitute for the house call
may also function as consu]tat1on centres where a patlent whose symp-
toms may not 1nd1cate a serious cond1t1on can be seen and diagnosed by
his doctor or by house-stqﬁgnwho report to the doctor. It 1s not
possible to generalize wiéﬁﬁgny‘certainty about the duty owed by a
| ho§pttal_to a patient to provide him with*core in an emergency depart-

i
C

ment. While in some circumstances no duty may exist,36 there are

s

35 See sugr Chapter 6.

36 There may be a statutory duty,.see Public Hosp1tals Act, R.S.O0.
1970, c. 378, s. 17 [re-en. 1972, ¢c. 90, s. 1}]

/\/ o ~-\.
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factors which are important to weigh in these cases. Public expecta-

tions that medical care can be obtained at any emergency department,

,’the government fundlng of hosp1tals and the poss1b1e creation of a

patient- hosp1ta] re]at1onsh1p by virtue of the hosp1ta1 taking even a

‘minor step toward the patient's care a]] tend to favour the existence

of a duty.37 0nce present, of course, the hospital must meet a

standard of reasonable care by providing competent personnel and proper.

facilities and equipment; in most cases the'hospital's 1iability

Bt

resu]ts from an employee's negligence rather than from the corpora-

_tion's neg]igence

A few cases are worth not1ng on theSe p01nts In an Eng]1sh

case38 the plaintiff was one of the three n1ght watchmen who became

i1l after dr1nk1ng tea and presented themselves at the- emergency
- )

”department of a hospital A nurse 1nterv1ewed him br1ef1y, te]ephoned

the doctor on cdll, and relayed the doctor's message that the pat1ent

Qa

shou]d go home to bed and call h1s own doctor. The man died of poison-

ing w1th1n hours. The court, noting that there was no other case to

give it gu1dance, addressed the issue of whether there was a duty on ‘

0

those who prov1de and run an emergency department "when a person pre-

‘ sents himself ‘at that department complaining of illness or 1nJury and

before he is treated and received into the hospital-wards."39 o

N

37. %3prem1an v. Scarborou?TEren Hospital supra n. 29; see a]so
. Hopital Notre Dame de spérance v. Laurent [1974j C.A. 543 which"
found the hospital Tiable; reversed [i978l 'S.C.R. 605. For a

7} gomment see Magnet; supra .19,

38 Barnett v. Chelsea and Kens1ngton Hosp1tal [1969] 1 Q. B 428.
39, Id at 436.. v
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The judged noted that the department was open, that the night-watchman
entered without_hindrance, compleined to the nurse who passed this on

. to a doctor, and advice was given by_the doctor. He said:40 o

In my judgment, there was here such a close and direct relationship
between the hospital and the watchmen that there was imposed upon
the hq§pita]'a<duty of care which they owed to the watchmen.

As discussed in this case, the standard of care to be met depends Ubon
" the facts of- the cése. fHere, the hospital was found neg]igent‘by fail-
ing to examine, edmit and treat the patient.but’therevwas—no ]iabi1ity‘
_ pecause-had they dehe so’ no treatment}cou]dﬁhave'been prorided in timeis
to sark the men's life: the:hospital‘s:actions-wére not thetcahse-in-
fect“bf the patfent's death.ﬂvIn the,ebSence of any Cénadian authqrity;
Athis case wquld be persuasive_here fpr the fdunding'of 3 duty in simi-
'1ar‘circ0hstances." In a reCent>Canadjah case,41 2 mother brought'her
~ sick. child t0'e hbspftal on twofconsecutive days and a]though’the cht]d
«“was exam1ned she was not adm1tted on e1ther occasion and, it appears, ‘
. was»suffer1ng from acute append1c1tls. Eventual]y she was adm1ted to
another hosp1ta1 apd underwent surgery but became a spast1c Quadr1p1e-
'~g1c.4 The act10n was barred by a 11m1tat1on per1od but a hospital

report 1nd1cated that a c]oser observat1on and mon1tor1ng of systems

shou]d have'been carrxed out. In a case from Brit1sh Co]umb1a,42 the

40, oid.

41. Mumford v. Ch11dreh s Hospltal of w1nn1peg [1977] ] W.W. R 666 .A’.’ ,‘f _ L
.+ (Man. C.A.). ‘ . RS

: 42 Thompson v. Toorenburgh (1973) 50. D.L. R (3d) 717 (B C. C A )

~




treatment received by an accident victim in aﬁ emergency deparfment was
held to be harmful. The patient was suffer;ng from undiagnosed "acute’
_ pulmonary edema ;nd the procedures used to treat her were incorrect and
may have hastened her 'death. It was: held, howeve;", that thegmotor

vehicﬁe‘accident had caused the pulmonary edema and the actions of the

hospital'were’not a novus actus interveniens,43 notwithstanding ‘that
it Q%s_indicated.by the evidenée fhat the patient would have.reto?ergd
if proper treatment had been given iﬁ the‘emgrgency departﬁent,

The cases show that a duty of care to fhe patient is not difficult
to find,.and the hospital, like the doctor, will not be found liable
where it has met the standard of care or where'if cannot be p}oven that
it was the cause of tﬁe patient‘; 1njuriés. | |

The probiém'of obtaining propér consents to treatment is a very
real one for emergency departments. .Altﬁough a hosbita1 may have an
exfrehe]y efficien@‘systemAfor having the consent form signéd the

N\,
consent must fulfill the legal requ%rements outlined ear]ier.44

]
L
=S

" B. The recovery rodm

Hheréas the emergency department'by is very nature may seem to be
an area of high potential Yiabjlity»for a hdspita],“the recovery room
may in fact hold more risks. The importance of constant_monitoking'and

observation of the patient in a post-anaesthetic state requires the

. 43, See sugra}Chapter 5,
44, See sugra'Chabtéfiﬁ; .

\
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hospital to organiie personnel and facilities accordingly.45- more-
over, the injuries to the patient caused by a failure to meet the high
standard of care required are usually extreme. Two cases have been
reported in Canada in recent times. In the first, case46 3 nurse left
to monitor five patients47 while the other nurse went for coffee also
had’ to deal with an immediate order to obtain and inject a narcotic
drug and a personal”telephone call. During the time these events were
taking place the patient was left unobserved and developed breathing"
difficulties which caused brain damage, and was rendered permanentlyx
and totallj disabledr The trial judge stated that a:high standard of
care was expected of both hospital’and nurses because the‘recovery |
| room, as the most important room in the hospital was the one where the
_patient reqUired the greatest protection from known and ever- present
risks. While hé was critical of ‘the "lackadaiSical attitude" regarding B
coffee breaks and the failure of the hospital to correct and control
the - Situation he held the hospital to have met the necessary standard :
of care by prOViding two registered nurses for the room who were sup-
posed to take coffee breaks befor‘{any patients’ arrived However, the .
first nurse was held negligent for leaVing "the room, and the second
nurse for agreeing to this Situation, failing to care properly for the -
patient and failing to get relief help. Because the nurseS»were o ;

’ employees and were acting w1thln the scope of - their employment the

45 Bernier V. Sisters of . Service supra n 25

146. Laidlaw v. Lions Gate Hospital (1969) 70 W. H R. 727 (B,g S.C. )

'\.47.vThe4recommended ratio was one nurse to.three patients.

s



 hospital was held vicariéusly Tiable.

The result was the same in the second case?8 where a young boyt
suffered a respiratory arrest foilowed by a'cardiaclarrest,and even-
tuaity died. In reference to- -allegations made againSt the hospita]
regarding schedullng and organ1zat1on the trial Judge quest1oned
whether these would be matters of direct or vicariousg 11ab111ty In
the result the hosp1ta1 was found vicariously liable for the negligence
of the five assigned’recovery room nurSes who fai]ed to observe the

pat1ent for 20 - 28 minutes and three of whom went for coffee at the

busiest time of the day. . The evidence of each of these cases indicates

that the oroper'systems were established by the hospital, but that-they
were not adequately monitored. wh11e the courts found 1t easier to

require the hospital to compensate the pat1ent on the bas‘ic of

v1car1ous liability, both cases ‘point out a breakdown in organ12at1on

wh1ch, it s suggested ‘was as much the duty of the hosp1ta1 to mon1tor

as it was the duty of,any 1nd1y1dua1‘employee to follow.
C. Handling of drugs

- The hosp1ta] has a duty to set up- systems for the eff1c1ent ‘and
_ safe handling of drugs 49 As in the case of the recovery room, the
"hosp1ta1 s 11ab1l1ty for drug related prob]ems has usua]]y been vicar-

~ious rather than direct,50 but injury to a pat1ent‘through human

48. Krujel1s v. Esdale [1972] 2 H W. R. 495 (B C S c.).

. 49, Mered1th uEr n. 24 at 121. .
50. See sugra Chapter S at 73 :'
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—_—
error in obtaining or adm1n1ster1ng a drug may point out the need for a
review of the hospital's system for handling drugs. 51
D. Communication of infection , °
L o . -
. é"‘ﬂ'».\ = ’

r ]

The hospital has Y duty to protect pat1ents from infecti - & .

a duty not to discharge a pat1ent whom it knows or ought to know is

_infectious.53 "The responsibility for assur1qg th@t aseptic proce-

L]

dures are followed is also basic to the hospital.54

.

E. Patient surveillance

ki

y

The bospital may in some cases have a ddty to~establish procedures A
~to prevent the patient from injuring himself. In.dxnumber of cases a
. patient has leapt from a hospital window and later sued the hospitaiv“
' a11eging that there was a duty to provide surveillanée and safeguards.
In the sole case55 in wh1ch 11ab111ty was found aga1nst the hospital,

_ the patient was a psych1atr1c pat1ent w1th suicidal tendencies who fell

-

51. Bugden v. Harbour View Hosp1ta1 [1947] 2 D.L.R. 338 (N. S S.C.)

.52. McDaniel v. Vancouver Gen. Hosp1ta1 [1934] 4 D.L. R. 593 (P.C.);

See_supra Chapter 6 for a discussion of this case; see also Lindsey
County Eouncil v. Marshall [1936] 2 All E R. 1076 (W. L ) ' :

53, Evans V. Liverpool Corpn [1906] 1 K. 8. 160 see also Nathan, ugr
cat U3,

54. Voller v. Portsmouth Cor n. (1947) 203 L.T. J 264 (K B. ), see also
- Méredith, ugr 21 at 122.

55. Villemure v. Turcot []973]_5.C.R. 716.
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tofhiS’deatn from a nospital window. ‘He hadabeen.transferred to‘a |
semi-private room from fhe psychiatric ward and, according to the evi-
dence, was recognized as being a “oatienf to be watched." The majonity
of the Supreme’goart of Canada.wrote no judgment in this inpontant case
but adopted that of the d1ssent1ng member of the Court of Appeal. The
hosp1ta1 s liability seems to have been both d1rect and v1car1ous and
it is unfortunate that the Supreme Court of Canada did not take this
’ opportunity to clarify some of the issues in this important'afea. In-
another oase55 that went to the Supreme Court of Canada, the Court
held that. the neuroiogica]‘patient:s‘sUdden leap thfough the'wjndow was
not foreseeable and could on}y have been avojded'by takingééktrehe pre-
caUtions such a using a restraining device or putting the oatient at
_ground level. Houever the‘iower courts57 had held that fhe hospital
: was:negligent by failing to provide constant suoervisfon‘of;this |
patient who was suffering from "epilepsy with post;eoileptio automa;
tism" and whose "tendency to 1rrespons1b1e mov1ng about was wel] known -
~to all concerned" 58 In the third case®® to go to our h]ghest
court the p1a1nt1ff was a.surgical patient who following abdominal
surgery became confused, distUrbed-and suffered from vivid hallucina-
tions. The hospi#al asSigned three speoial nurses to care for‘fne

patient on\eighffhour shifts, but duning one of the nurse's coffee

- 56. Un1vers14y Hosplta] Bd. v. Lep1ne [1966] S.C. R 561,

(1965) 53 W. H R. 513 wh1ch varled 50 W.W.R. 709 (A]ta. C.A. )

58 Unvvers1ty Hospxta1 Board v. Lep1ne supra n. 56 at 570 quotlng ‘
- Farthing J. at trfal. v

- 59, Child v Vancouver Gen Hospltal supra n. 22
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~ known to the hospit&. The;1ssue at all levels was whether a sta-

breaks he went through“a wihdow. Al1l partiesftohthe action ag?eed that

there was no direct.liability upon the hospital because the procedures

~and treatment it had set up for the patient's care met the_stanqard of - a

| care expected- Furthermore there was no vicarious liability found

because the risk of the pat1ent s do1ng what he did was not foreseeab]e
to the nurse. |

_ s C T ‘

In three other cq5e550 the hospitals were also exonerated on the

basis that the patient‘s self-inflicted injury'was not a foreseeable

risk. In‘all cases where no liability was found the court accepted

evidence that there was no sign that the patieﬁt‘needed special sur-
veillance or that the patient was a danger tofhimse}f
Thus, it wou]d seem that the duty to superv1se a pat1ent w11] arise:
Q

when the hosp1ta1 knows or ought to know of the r1sk of se]f injury.

However, the hosp1ta1 is not an 1nsurer aga1nst all hazards and will

" not be liable if the event ‘in which the patient is injured’was not one

a reasonab]e manlﬁould have foreseen.

[

A re]ated quest1on was ra1sed by some very 1nterest1ng ]1t1gat1on

1nvolv1ng a psych1atr1c hospltal 61 a non-psych1atr1c pat1ent was

injured by a psych1atr1c pat1ent whose propens1ty for v1o]ence was

. e ST o ,
tute62 purporting to exempt'the~hospita1 for a tort of a patient

60 Stadel Ve AIbertson [1954] 2 D L R.. 328 (Sask C A. ), lyan v.,
" HamiTton and Governors-of Hamilton ) City Hospital [1950 N, 224~
at'A ), Brandefs V. Heldon (1916) 27 D L. R 235 (B C. C.A; ) ST

61. Lawson v. uelleslex~Hosp1tal supra h. 7. -,-_;

62. Mental Health Act, R S. 0. 1970 C. 269 s 59.

-

s ili jwtl . 1”; ¥ *__, et /, iﬂ“':,
‘)
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was effective. to bar the action againgt the hospfta1.’ fhenSupreme

Court of Canada held that, the sectiondhad no application to protectvthev
hospital against its own direct negligence and the case could proceed

‘to tria]'53 Under common ]an a hospital was ‘not v1carious]y liable

. for the torts of pat1ents, thus the basis for any ]1ab111ty in such a.

fact s1tUat10n would have to be based on d1rect ]1ab111ty, that 1s, a

fa11ure to.meet the standard of.care in carry1ng'out the duty to pro- o

v1de the organlzat1on necessary so that the pat1ent receives reasonab]e

‘,care. Put s1mp1y, a hospital may be liable d1rect]y for neg]1gence in

| fa§1ing to prov1de'ad%quate superv1s1on of patients. In future cases
the main_ issue. w111 be what standard of care is reasonab]e in, the .

~

L c1rcumstances 64

& (ii1) Facilities and equipment65 : L S

A hbsp1ta1 1s under a duty to prov1de proper fac111t1es and equ1p—

. ment and‘t;rnﬁﬁntaln\th3T~66 To meet’ th€'standard of care a hosp1ta]
. ‘ ’ B \ » i“‘\

.

. .
~. -

- =P

63. The. case is not reported as hav1ng gone to tnna] and was no doubt;.
‘settled out of court

*a

'64. For an excellent d1scuss1on of* the case see Brandt L1a8111t of
» Custodial Institutions’:for Torts of Patient Inmates (1977) -1 Leg.

: .;Med Q. 193; see also Sharpe,.Hospital Respons1b111ty for Acts of

. Patients (1976) 4 Chitty's L:J. 140s Sharpe Mental State as Aff'—t-~
= 1ng‘11ability in Tort/(1975) 23 Chitty! s . J. 46.. _

65, For a deta11ed d1scu5510n of this topie see sugr Chapter 5 at s
2. (b) (11) C. ' ,

. r : \ N » .

66. Cahoon v. Edmonton Hospital Bd. (1957) 23 W.W.R."131 (A]ta. s.C. );“
Abel v...Cooke. and. Lloydminster and Dist. Hosp1ta1 Bd supra n. 11 ,
see also’nered‘fﬁ' ugr n. 24’ _ - e SRR




need not have the latest and best facilities and equipment but it

cannot ignore those which have found their way into common use.

Furthermore, there is a clear statement in a case against a hospital

"that locality is not a justification for a lower standard of care in a

rural hospital:67 'There have been a number of cases in which hospi-

.tals have been sued for a failure to.provide-bed rails with the result

that a pat1ent has fal]en from his bed suffer1ng 1nJur1es but in no

case have the courts found 11ab1]1ty. In two cases it was held that

~’such eqummer}_s posed a physical68 or ps,ycho]og1ca159 risk to the '

pat1ent and in another 70 n which a young man fell onto a hot

radiator, 1t was )mportantﬂthgt/anenclosed radigtors were in "all older

type hospital bui]dings " The defence of approved practice was also
1mportant in another case’l where the court observed that! hosp1tal

authorities cannot be 1nf1uenced by the request_of every pat1ent or

- .anxious.relative for°specific,facilities or equipment; 'Theodefence of

~ approved practice has proven to be a most effective one throughout the

.67, Bern1er v. Sisters of Servtce supra n. 25.

68 Robinson V. Annapol1s Gen. H05p1ta1 (1956) 4 D L. R (2d) 421

IS

769 McKay V. Royal Inland Hosp1ta1 (]964) 48 D.L. R (Zd) 665" (B C

S.C.). _ .
70.(Cahoon v. Edmonton Hosp1ta1 Bd. supra n. -66.

71.-Florence v. Les Soeurs ge’ M1ser1corde (1962) 39 H W.R. 20} (Man.
- T.K.); see aTso HStel Dieu de Montréal v. Couloume [1975] 2 S.C.R.
“115 ,(S.C.C.) where there was held to be no liability when a patient

fel/ from his bed during an epileptic seizure. But see Beatty v.

. - -Sisters of Misericorde .of Alberta [1935] 1 W.W.R. 651 (Alta. § C.)

. where there was vicarious Tiabij1tyuwhen a sedated pat1ent fell :
'from her bed. . , ,
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- cases dealing with the hospital's direct liability.

In three very similar cases’2 young children suffered serious -

burns from equpmept set up for steam inhalation. In each the hospital

was held liable not for- the equ1pment 1tse1f but for a fa1lure to

/ superv1se the use of such equ1pment near 1nfant pat1ents. Hosp1tals

/

/

/
/
/

have a respons1b1]1ty to see that the use of equipment is in competent

-

hands and, if necessary, to provide instruction:as to its proper

‘use. 73

' Hosp1ta1s do not " however, have a responsibi]ity to "employ over-'
seers to ensure that anaesthet1sts or surgeons of proved ab1]1ty who
are pnlvate1y engaged use_the appliarces which the hosp1ta1 has at
hand."74. ‘ -

'

As an occupier and perhaps owner of prem1ses, a hosp1tal has cer-

tagn dut1es to persons on those premises. The topic of occupiers'

. 1liability is-beyond the scope of this thesis, 75 but it is worth

nothing that this f1e1d 1S now covered by leglslat1on in some

prov1nces.76

72. Shaw y. Swift Current Union Hospital Bd: [1950] 1 W.W.R. 737 (Sask.
" C.A.); Sinclair v. Victoria Hospital [1943] 1 W.W.R. 30 (Man.

- C. k.), Harkies v. Lord Duffer1n Hosp1ta1 [1931] 2 D.L.R. 440 (Ont.

H.C.). - .

73 Murphx v. St Catharines Gen. HOSplta] supra n. 33, W

74 Cr1ts v. S lvester (1956) 1 D.L.R. (2d).502 at 504; affirmed [1956] .
. S.C.R. see also Anderson v. Chasne [1949]~4 D.L.R. 71 at 87;
~ affirmed [1950] TU.LR. 223 (s.CCT.T e
75. See Spellerf ugr n.__;“ p ;‘h°- o ?;

76 Occupiers’ Liab1lity Act, 1973 (Alta ), C. 79 OCCuplers L1ab111ty
Act 1974 (B C. ), C. 60 [am. 1975 ¢c. 14, s. 12]



3. Vicarious Ljability -~ ‘, o

The most common bas1s upon which a hospital must compensate a.
pat1ent for the damage he has" suffered is v1car1ous 11ab1]1ty, descr1b-
ed in the preceding chapter.77 Put briefly, an employer is liable
for the torts of an emp]oyeevoommitted_within the soope of his employ-
- ment but is generally not liable for those of au independent contractor.
Because vest1ges of past Jur1sprudence continue to influence modern
' 1aw78 on this topic it is. necessary to review rather briefly the
‘growth of the hospital's vicarious liability for professionals such as
’doctorsland nurses.’9 The early author1t1es were Eng]1sh cases but
they 1n#1uenced our courts for many years. 80

1In 1906 an Engl1sh81 court held that a hosp1ta1 was not vicar-
| 1ously 11able for the neg]1gence of a doctor who was an employee
‘ beceuse 1t-d1d not have control over h1mv1n hJS profe551onal activit- .

ies. S1m11ar1y, 1n a famous English case, H111yer v. St. Bartho]omew s

fHOSp1ta] 82 the court held that a hosp1ta1 s respons1b111t1es were
) .

%

: -77 See suEr Chapter 9. “; ; o o R ;
78. See d1scu551on of "borrowed servant"‘ v S

;79 See Fleming, Developments‘ﬁn the. Engl1sh Law of Med1ca1 L1abi1ity
(7959) Vand. L. Rev. 633. As for Canada see Linden, Changing Pat-
~terns of H05p1ta1 Liabt]ity in Canada (1933'67) 5 A]ta. L. Rev. ?12

" 80 See Rozovsky, The Hos ital's Res onsibility for ua]1ty of Care L
UTer Eng'Hsh Common_Law v o Js 4

: :81 Evans v. L1verpoo}-€orporation supra n. 53..J

82.. [1909] 2 K B 820 (C A ).

-



to ensure that the persons giving med{cal care were competent and had
proper apparetus and appliances. It would be vicarioQSIy liable for
negligent acts of professionals while exercisingntheir ”mfnisteria] or
\ administrat;ve duties", but not while they were carrying out profes-
sional duties, the reason for the d1st1nct1on being the ‘perceived
absence of control of the emp]oyer over those professional activities.
It is worth, nothing that it was also held that in any case at the
critical time the nurses were under'the contro] of the oper?ting
surgeon. This obiter comment_1ives‘on seemingly full of potential

never realized.83

‘Thus, a hospital was for _many years not tiable for doétorqemployees

L1‘

nor for the negligence of nufSe employees committed in carry1ng out

~ their professional duties. Its maip responsibility was to select per- |
K i . '

v

” sonnel carefully. Eventually, however, in 1942 in Go]d_v.eEssex~County o

Counci184 this strange sp]ﬁt in responsibility was discarded as being

» "unworkab]e and conﬂ?ary to common sense." The neg]1gence involved was

that of a rad1o1ogy techn1c1an but the pos1t1on was he]d to be the- same-

as that of the nurse whatever confus1on rema1ned was removed 1n

| Cass1dy V. M1n1stry of Hea1th85 where the‘hosp1ta1 was held liable

for tne negligence of a house surgeon employed as part of the permanent

staff.‘_The Hi]]zer.detision was reviewed and restricted to-its fects.

- . 83. See Rozovsky, ugra n. 17 at 19.

84. [1942] 2 K.B. 293 (C A.); see alsé‘Logan[/—\wa1tak1 Hospital Bd.
1935] N. Z L.R. 385 (S.C.). .

‘"85 [1951[ 1 A1 E R. 574 (C.A: )
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Denning L.J. said:86

Relieved thus of Hillyer's case, this court is free to cons1der the
question on principle, and this leads inexonerably to the result
that, when hospital authorities undertake to treat a patient and
themselves select and appoint and employ the professional men and \\
women who are to give the treatment, they are responsible for the.
negligence of those persons in fa111ng to give proper treatment, no
matter whether they are doctors, surgebns, nurses, or anyone else.
Once hospital authorities are he]d responsible for the nurses and
radiographers, as they-have been in Gold's case, I can see no
possible reasgn why they should not also be responsible fdr‘house
~surgeons and resident medical officers on their permanent staff.

»
i

) Denn1ng L. J pointed out that it 15 emp]oyers who choose and can dis-
m1ss employees and this power is the reason that they shdu]d be held
vicariously ‘Tiable even where they cannot for various reasons control -
the employee. 87 Furthermore, the 011 control test had become some- A,
what of an anachron1sm and it was apparent that one of the pol1cy
reasons for restr1ct1ng»the liability of hospltalst that of protecting
the private]yVSUppoﬁted or charity hospital, was no 1bnger‘present,
~-statefsupp6rted hosptta]s becpming~more common;“.Thus.the questions'
beeamé‘Whéther‘the person's_work was ‘an ﬁntegrallpart of ‘the hospita]
. organization andvnhether'the,patient employed hjm.38 As will be seen
| ~the last question may have come ‘o be paramount.8? 'In_the last ‘ E

8. 1d. at’s86. - R,

87. See Rozovsky, supra n. 80 at 133 where the author notes that hosp1-
- tals have this. same-power of sanction over’ 1ndependent contractor \
doctors who have been granted pr1vi]eges. : :

88. Fleming, The Law of Torts 361 (5th ed. 1977) see also Goodhart,
Hospltals and’Trafned Nurses (1938) 54 L Q Rev. ‘

, ‘89, 'See discussion of the case of Yepremian v. Scarborquh Gen. - |
H—_bital infra. - e E

-
. -
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Eng11sh case in the chain, Roe v. M1n1ster of Health 90 the Engi1sh

Court of Appea] went a step further by holdvng that a hosp1ta1 wbuld be
.11ab]e for a part-time anaesthetist employed and paid by the hosp1ta1
as a member of the permanent staff hut. who also carried on a private
practwce The potent1a1 ‘of this decision will be discussed later in
this chapter. & : ' .
While Canadian courts did'fo1]ow the'Hillzeris dectsiongl it was
.not appTied consistent1y and was restricted as earf}‘as 1916 by an

Ontario Cour‘tg2 which said it should. not be taken as. an exposwt1on of

the whole law. 1In an 1mportant dec1s1on in 1938, Slsters of St.:

Joseph of the Diocese of London V. ,f]em1ngg3 the Supreme court of L
Canada sa1d the m1n1ster1a] pnofess1ona1 d1st1nct1on set out in the

"H1I]xer case was ent1t1ed to great respect but the Court was not bound

té follow it; 1n ~any event the neg]1gent act1on of the nurse in the

case was he]d to be ministerial. There were a. number of s1m1]ar

CaSéS94

in wh1ch'courts declared themselves - unprepared to espouse the
.'Hlllxe pr1nc1p1e yet found the conduct from which the neg]1gence arose

~to be m1nzster1a1

90. [1954] 2 Q.B. 66 (C. A.).

91. Abel‘v. Cooke and Llo dm1nster and Dist. Hos ital Bd. supra n. f];k
Vucﬁar V. , .

92. Lavere Vo Sm1th S Fa]]s Public Hosp1ta] supra n. 12
"93 ugr n - 27. N

94, See, for example, N erg V. Provost supra n. 13, see also L1nden,

'sugr n. 79 at 215,

A

&




~non-professional acts.

Capédiah courts rEjecfed the Hillyer principle more stfongly wifh

the decision of Fraser v. Vancouver Gen. Hospital95 in which the hos-

pital was held liable for the*negyigence of an intern, and Petite v.

.'McLeod95‘in which all of the law was reviewed and it was said by the

court, ggjzgg,,that therebwas no'difference between professional and
. | »

‘More modern authority has made it ciear that there'is,ho”bar to a
hospital’'s befng.found liable for doctors, nurses or othervprqfession-
als.97 Uﬁfortunafer no-precise test exists to determine when

Tiability will de]ow; a frequeht'jddicia] suggestion is that each case

: must be examined and dea]t with on 1ts own facts 98 There are some

- basic pr1nc1p1es however, which will now be d1scussed

e

(a)‘ Doctor§ _

whether a hospital wi]llbe vicariou51y_1iab1e for the negligence of
~a'doctor;depends upon the relationships among the hospital, the doctor

“and the patient.

, 9. Swpran. 1. B R
96. [1955] 1 D.L.R. 147 (N.S. S.C.).- Note sH& it was found that the -

Al

- doctor was not on the house staff and that the evidence regard1ng a
' swab was. insufficient rendering the hospital not liable

..97 ﬂznslex v Toronto Gen. Hospital supra n.j,._

98, See Ioronto Gen. Hospttal v, _)msle (1969) 7. D. L R (3d) ]93 at |

Mt H\), ammed ugr an.

P . y R, . \
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In the great majority of cases,99 the patient engages and pay;>
the doctor (usually through medicare plans) and has the power to dis-
miés him. The'hospita1 does not emp]oy the physician nor is‘he
carryvng out any of the hospital's duties to the patlent He is
’ granted the pr1v1]ege of using personnel fac111t1es and qu1pment pro-
v1ded by the hosp1ta1 ‘but this alone does not make him an employee. .He
s an~3ndependent contractor who is d1rect1y liable to his patient for -
his negligence. ) | | v _
But the relﬂnsh{ps may give rise to hospital liability. The
clearest situation for vicarious Iiabjlity is for those doctors employ-
ed as house staff (residents or interns).100. In'theée-sitﬁations the
employer-eﬁployee arrangement is settoﬁt‘in a written cént?act between
the hospital and the doctor. The employer's attembts to control‘the
activities of such house staff are usually evident from manua]s’and
d1rect1ves issued by the hospital. An alternate ba51s for the hosp1-
- tal's belng he]d 11ab1e for the actions of .house staff is that it has a |
_ duty to the.pat1ent to se]ect only competent, qualified staff.]O]

The cases in‘hhjch the .negligence of house staff has made the hospital .

T W

~ Hdpital Notre Dame de 1'Es érance v. Laurent supra n. -18; Tiesmaki
V.- son .. irmed [1975] 6. W.W.R. 639 lllfa.
C.A.); Serre v. de I111y (1975) 58 D.L.R. (3d) 362 SOnt H.C.);

~ Johnston v. WellesTey Hospital (1970) 17 D.L.R. (3d) 139 (Ont.

H.T.); Petite v. MacLeod supra n. 96; Yepremaan V. Scarborough .
\\\““\\Pen Hospita] supra n. 29. - ‘ v -

100. Axpsley v.}Toronto Gen HospItal supra n. 9; Fraser v, Vancouver )
Gen. Hos ital supra n. 15; Karderas v. Clow (T973) 32 O.L.R.(3d)
- Warphy v. af arines Gen. Hospital isupra n.

- 33; Cox v. Saskatoon 194217 A ; Beatty v.
Svsters of Misericorde of Atberta supra n. 71 o N

- 101 Murphy V. St Catharines General Hospital supra . 33
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~‘vicariously liable were discussed éar1ier.‘0%§?

' | ~ There pre.doctoré whose re]ationshib to th€ hospital does not fit
into either;of the personal doctor-independgnt cpntracto} or house
_staff-employee categories, and in these cases the ts must be céré;
fully ahalyzed.]03 A number of cases outlined in Chapter V dealt
with the negligence of anaesthetists.‘]o4 In some of“those cases the

hospital was vicariously liable and in some it was not. For example,

in Martel v, Hbtel-Dieu St-Val]ier]Os'ﬁt was f@und that the anaesthe-

tist was a sa]ariéd employée of the hospitalga1soﬁréceiving a portion
ofvthe'fees for service charged by the hospital. The. patient did not
choose him, as anaesthesia,seryiceé'were_provided by the hospital and

assignments were made by the head of anaeSthesia., The court said: 106

——

The anaesthetxst in: this case gave his services as he was ebliged.

- to~do under his contract of employment with the hospital, as.did
‘the other members of the staff: ‘radiologists, laboratory techni-
cians, hospital attendances, nurses, etc. The fact that he was a
,spec1a1wst changes nothing. It would be contrary to the evidence,
to consider the hospital as a mandatary which had ordered profes- = '+
sional anaesthesia serv1ces for the p1a1nt1ff This is not what
happened o T

102. Supra Chapter 5. - N
103. Cassidy v. M1n1stry of Health supra n. 85 - N R
104, Supra Chapter 5. '--L. R - _  oA ﬁf\\

- . . AN

105. (1969) 14 D’L R. (3d) 445 (S. ¢.c. ). Note that the ‘doctor was .

" referred to as a "resident anaesthetist" but because he had his
specialist certxficate, it was indicated that he was’not .char--.

- acterized as a res1dent-housestaff—doctor. FE S

- ~105.71d at 451 T s
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In another case, the Quebec Court of Appeal identified similgr |

factors: 107 ~

“It is established that Dr. Forest was émployed by the hospital as
chief anaesthetist a¢d‘despite the efforts made to show that the
sa1ary paid him was For services rendered in a special and res- -
tricted field I am satisfied that he was held out to plaintiff as
the Hospital's anaesthetist, that he acted in this capacity and
that plaintiff accepted him because of this. In this case the
patient contracted-with the Hospital for all necessary services; of -
these one was giving of the anaesthetic. On this premise and since
for the purposes of this action I see no essential difference

. between the position of- Dr. Forest and that of any other emp]oyee, ~
the hospital must answer for his fault. . _

3

In an important English case referred to earlier, Roe v. Minister

53

Of‘Héa?th;]oeltwo anaesthetists provided anaesthetic coverage for a
 .hosp$ta]: They were paid from a fund set up fof all medical and"surgf<
ca1'Staff (inC]uding.viiiting andvc0nsu]tﬁng.aoct0rs) and could carry.
- on private anaesfhetic practices as.well. While the tria]'jud e held
the hosp1ta1 S. ob11§at1on to be 11m1teg to prov1d1ng competent anaes- _ :
thet1sts,109 the Court of Appeal he]d the hosp1ta1 to be v1car1ously )
J1ab1e,» One Judge considered. it to,be a‘matter of law that,Jn all
.caSesfﬁ hoﬁpital uhdertakes a duty of care in regard to all care and
tréatﬁ;;E‘pébvided by the.staffnﬁt has se]eéted,vemploye&, and -

- paigl10 whi]e'anothek preferred-td-]eavé-it that a hospital's s ‘

o J _ S o
e N L .
o o 155 4

°1ﬁ7 Beausole11 v.,La Communauté des _Soeurs. de la. Char1té (1966) 53
D.L. R‘ (2d) 65,

" 108, sugr Pt~ 907

l?_109 Id. at 69.‘/  . ' } . ii:iv f»ni.‘ | | ‘
:110 Id. at 82 Bg__bord Denning ’ 'f; . B | S L

-
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obﬁigations’can only be decided by considering the circumstances of

each particular case. m The latter approach is the one favoured by

‘Canad1an t;our'ts.”2 but the former raises the possibility that the

hosp1ta1 has a direct respons1b]1ty to a patient wh1ch goes beyond
ensuring the competence of medical personnel ]]3
. In other Canadvan_cases-hospita1s have not been'viCariously liable

for negligent anaesthetists. The 1mportant facts in those cases were

" that the doctors were retained by the patjents“4 on a direct

contactua1 fee-for- serv1ce basis with no remunerat1on from the

" hospital.115 o

An'Austnafian case held a hospital liable for the negligence of an

outside radiologist tofwhom,'ih the absence of its emp loyee-

* radiologist, it'had‘referhed'x-rays;‘ The" hospital had undertaken to B

=

providé the patient with diagnostic'x—ray'services and was held liable

when th1s was neg]1gent1y done, a]be1t by a non emp]oyee

In summary there are some factors which can be 1dent1f1ed as be1ng
common 1n those cases where a hosp1tal has been found ]1ab1e for a
doctor‘s negllgence. The patrent has genera]]y not chosen the doctor,

he has been provided by the hosp1ta1 as part of certa1n\sery1ces.

' 113 See 1nfra “ﬁe disdu551on of the Yeprem1an case.

y
)
id -

Lll{ Id at 88 Egg Lord Just1ce Morrls

112 Aynsley v Toronto Gen. Hosputa] supra n. 9.

1 14, This was’ the situatlon w1th the anaesthet1sts in A s]e f19 1
: Sy?ves%er 56

Toronto Gen.. Hospital supra n. 9 and in. Cr1ts V.

l’. ]a,‘

f‘115 Gorback v.‘Tingfsupra n. 34 “,}'_“; ]“ ' ‘: ‘hftf4:;;
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There may be a public-expectation that such a doctor or service will be
provided by the hospital.116 There is an absence of Eontrol by the
patient, usually stemming from the fact that the patient'was-not.the
one who engaged the doctor. Also; the ddctqr_mavaell.be described as -
being an'ihtegral part of the hospital organizationtrather than an .
accessory to it.. Most obyious, but not necessari]y most important, a

_ stipend or salary rece1ved from the hosp1ta1 is often a factor.

Most of the abbve factors were pesent in the very recent and 1mpor-°

 tant decls1on of Holland J.: in the Ontario Supreme Court. N7 1he &
pat1eﬁt was ‘a 19 year p1d man whose f1rst Symptoms were 1ncreased
.frequency of ur1nat1on and fluid 1ntake but who within hours was hyper—'
ventilating and then semi-comatose. . w1th1n 35 hours of be1ng treated

by the first of three doctors and being through the emergency depart-

'ment and 1ntens1ve care unit of a hosp1ta] he suffered a card1ac arrest ;-'

» @

w1th consequent1a1 serious brain damage, the cause of wh1ch was found -

to be the neg]1gence of an 1ntern1st Dr. Rosen, to diagnose and then
_pcoper]y treat for d1abetes. The d1agnos1s was eventually made by a
nurse and the prescr1bed med1cat1on, sodium blcarbonate and excess1ve
. -dosages of 1nsu11n, caused the patlent 's potass1um 1eve] to fall and
”although potass1um was then ordered it was too 11tt1e and too late.
Dr. hosen was a nonfemp1oyee, an 1ndependentvcontractor who'had
: hoSpitallprﬁVi]egés_and‘uho was the.ihternist on call for - emergency.
llqut'Dr, RosenvuaSEnot'sued~by:the‘patient Yepremian. ;Action-was ¢
o 44r‘ff$§>': _ R _ o

116 Rozovsky. upr n. 80 at ]33 o ,' . ':; ST e

9117 Yeprem1an V. Scarborough Gen. Hospita] supra n. 29
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brought_against‘the general-practitioner who first saw the patient in-

L4

“his office and d1agnosed "tons1111t1s" and the genera] pract1t1oner on

_'duty in emergency who d1agnosed "hypervent1]at1on," wh1ch is actua]]y a

sign, not a d1agnosxs The trial" Judge found that these two doctors

jwere neg11gent but that their neg11gence\wasenot the prox1mate cause of

the ‘patient's injuries for 1t was not foreeseeble that the pat1ent ) °
would subsequegt]y receive neg]1gent.treatment. Further the1r neg]1¥ |
gence was n%t‘found to be a‘c6ntributin§ cause-in-fact. The hosp1ta1

was not v1car1ously 11ab1e because its nurses and 1aboratory techn1— o

2

cians had fo]]owed both the doctor's orders and the approved pract1ce.\""“

L ]
The tr1a1 Judge d1d an extens1ve rev1ew of the Eng]1sh and Canadwan
author1t1es exam1ned ear11er in this chapter and noted prov151onsxln

\\

the Public Hospitals Act”8 requ1r1ng a hosp1ta1 to adm1t a pat1ent PR

~.

" and found there”the 1ntent1on that the hosp1tals be d1rect1y respon- A IEN

2. - .

sible for the quallty of care proV1ded He a]so referred to and quoted-

oh\the'landmark Amer1can case Dar11ng V. Charlestdn Commun}ty _f' L~

jHosp1ta1]]9 where a hosp1ta] was held 11ab1e for the negl1gence of a N
doctor - who was an 1ndependent contractor on the bas1s of a.d1rect -
fbcorporate 11ab111ty rather than v1car10us 11ab1]1ty._!_

The u. S court in the Dar11ng case sa1d 120 M“T, R
o X | . ‘_ A‘ . . , . | .’-',..: - ! .y -

B R

.’

118. Sugr n. 36 ss 17 [re en. 1972 c. 90 s. 47] 41 .'f*.j;;f

 ‘1]9 Sugra n. 30 Note that th1s case has been w1de1y d1scussed in the ‘*1;
ut not. specifically. ‘adopted-by’ any other jurisdiction. See :

Currag ;?d Shapiro, Law, Medic1ne and Forens1c Sc1en e 614 (Sfﬁ

ed, 7 ‘ . .

'120 Id at 257 quoting fro iy nother. U S case B1ng v..Thunlg (1957) N
guz 243 at 8 ﬁ..... T | _H,,;fﬁ

et =

L E - : 3 R 4 [ ’ - . el T . -



. W

The conception that the hospital does not unde take to treat the .

patient, does not undetake to act through its doctors and nurses,

but undertakes instead simply to procure them to act upon their own

responsibility, no longer reflects the fact. Present-day hospi-
" tals, as their manner of operation plainly demonstrates, do far

more than furnish facilities for treatment. They regularly employ

on a salary basis a large staff of physicians, nurses and interns, .
~.as well as administrative and manual workers, and they charge , o
- patients for medical care and treatment, collecting for such ser-
.vices, if necessary, by 'legal action. Certainly, the person who

avails himself of "hospital ‘facilities" expects that the hospital

will attempt to cure him, not that its nurses or other employees

will act on their own responsibility. ° '

.

———

ﬁPT1and J. summarized the principles12l in the case bgfo}e him. Y

and gave judgment:

B s .
2 ; . ' >

o B

N

Except in-<exceptional circumstances, S ‘;\.

1. a hosb%ta] is not responsible for negligence of a doctor not
employed by the hospital when the doctor was personally '

retained by ‘the pattent; - - .

: T2 a hospital is liable for thg_neg]iggncequ‘a dottor emp]dyed
S by the hospital, AR o

e

- 3. where a doctor is not an employee of -the hospital -and is not
7 personally retained by the patient, all.of the circumstances
P ' must be considered in order to decide whether or not the
hospital is under.a non-delegable duty of care which imposes
e 1{ability.on theshospital. o, . . -

... The present case fal]s‘into-%he third category. I think the . j)
. case must be.considered from the point of viewsof the patient, the </
hospital and the doctor. In so far as this particular patient was
“concerned, he was senfi-comatose-on admission. It was not even his
~ decision to go to the hospital; it was the decision of his. = .
. '« .parents. Tony Yepremian was taken to the hospital because he was -
- obviously serious i113and in need of treatment. The public as a
whole, and Tony Yepremian and his parents. in.particular, looked to
- «'the hospital for a complete rdnge of medical attention and treat- ° .
‘ ,'ﬂ'ment.-.ln*this'case“there;was‘no.fregdom'df'chOiceg Tony Yepremian _
o oWas checked into the Emergency Department by Dr. Chin.and not by a .
~ '~ doctor.of his choice.. Dr. Chin was required to work for certain =
- periods of time in’ the Emergency Department.- When: Tony Yepremian - =

-

R el ’ - *

“121. Yepremian v. |

“v. ScarboroughaGen. Hospital supra n. 29 at 38-40.
S T (' . - NE — L .. %... .‘ N .- ". e R o
.“ 2 ,f, . o - : l' o N

Lo
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was admltted to the 1ntens1ve care department of the hosp1ta1 he
was admitted. under the case of Dr. Rosen. Tony Yepremjan had no
choice in the matter. The fact that Dr., Rosen happened-to be the
internist at the time of admission was the luck of the draw so far
as the Yepremians were concerned. They really, I suppose, had no
‘concern other than an expectation that this hospital, would provide-
- not only a rdom, but everything else that is required to make sure,
- so far as it pgssible, that the patient's ailments are d1agnosed
and that proper treatment is carried out, whether this is done by-

. v an émployed. doctor, a. general pract1t1oner or a specialist. From
the. po1nt of view of the hospital, the hospital, by virtue of the
‘proyisions of the Public Hospitals, above referred to, and as a

~ . .matter of common sense, has an_obligetion to provide service to the

- - puhlic and has the opportunity offcontrolling the quality of medi-
. cal service. ' From the point of view of the doctof, through the -
surrender of some independence by reason of the control that may be
exercised over him by .the hospital and by making his services
available at;certain specified times, he attains, by accepting a
“staff appo1ntment ‘the privilege of making use of -the hospital
facilities for his_private patients. 1 have come t9 the concTus1on
“that in the. cwrcumstances of this case by accepting this ‘patient
the hospital undértook tq him a duty of care that could not.be -
'delegated It may be that the hospital has some right of 1ndemn1ty
against the doctor but that is not before me. .

: For the above reasons 1 have come to the conc]usuon&that the - e
'~hosp1ta1 is respons;ble in law for the negligence of Dr._Rosen. L

. ot @ 8 °‘
Thus a hospital "has been he]d 11able for the negl1gence of a doctor

H

Vvuho was nof an employee but an 1ndependent contractor.P22 Wi
;o IS

o -

The requt _1 this case]23 ra1ses some interestﬁl' quest1ons.‘,

greceives prOper ‘reatment from the staff 1t prov1des, now 1nclude even ‘
thosé doctors uho are prﬂmarv?y independent contractors but whom the ~f.‘i

\,; R




hospital may he seen as "holding out" as_competentz, fhe obvﬁousicases
-are those of:anaesthetistSQ‘radiologists and doctors on call for

emengenpy Second ‘will- the. legat basis for such a duty be that ttiis
- a true dnrect respons1b1lity under certaln circumstances to prov1de |

competent med1ca1 treatment or will 1t be a form of extended vicarxous

11ab111ty’wherein the doctor is deemed to be an emp]oyee?]24 If the '

' hosp1ta1,s.11ab111ty for doctors continues to expand, will the proce-
" dure for,grantingpprimi1eges*and the monitoring of standards have to.be
o re-’examine‘d?]25 It will take—SOmE'time for the*answers'to _emerge but

the trend to greater accountab111ty of hosp1tals to the pub11c for

d1ca1 treatment seems c'lear.]‘?6

124, It might make no dlfference to the pat1ent who Mould be compen-v-

~ sated either way but it would make a difference to the hospitaﬂ s',

and doctor's insurers.,

125 See Aiberta Hospitals Act R.S.A. 1970 c..174; B. C. Reg. 289/73
T1§73), 'ss. 15-28 [am. 1978 c.,19], Pub11c Hospttals Act, R.S.0.
1970, ‘c. 378, s. 40 [re-en. 1972, c. 90, s. 221, 's. 41, ss.” 42 50

n. 1972, c. 90, s.-23; am. 1973 c. 164 5. 1]); Hosp1tal -

ndards Act, R.S.S. 1965j c. 265 ss. 21-30 [en. 1972, <. 52, s.'

3 am 1976-77 C.. 1; s. 5

Tk

126 §g§ Rozovsky, sugra n. A7 at 15 uhere it 1s\suggested that it

-

would be wise Tof hospitals anddoctors to have written contracts
L. clearly stating“when a doctar™ uorking as an emoloyee and when 11”
Ajg . he is- uorkin as’'an in dent contractor.; ‘However, a. patient

. with.no keowledge of the contract might have dlfferent eXpecta- -
tions of he doctor and the hospital.v; e _
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(b) Nurses |
A hospital tefvicarious]y'liab1effor neg]igehce'committedwnithin
" the ScoSe of a nurse's employment.127 As discussed. earlier ]23
this was not always the case and for that reason cases decided in the
first half of the century must be read w1th cautlon. ’

In V1rtua11y all hospital-patient. relationships today 1t is an
1mp11ed term of the contract that the hosp1ta1 undertakes not only to
select competent nurses but also to nurse the patient.‘ Thus it is

7 arguab]e'%hat this is an a]ternate bas1s for the hosp1ta1 3 d1rect

T e
3

]}ab111ty.129

{

S1nce the obiter comment in H1llyer v. St Bartholomew S Hosp1-

ta1130 that a hospital wou]d not be 11ab]e for: the negl1gence of
.nurses o doctors in the operating room, a. number ofvcourts]3] and |

' other authorit1es132 have felt campelled to comment on whether a7

s

',nurse m1ght be v1ewed in law as ceas1ng to be the emp]oyee of- the .

. C

-

-127.?Joseph Brant Memorial Hospwtal V. Koztol supra n. 32 se AS0 |
. Petite v. HacLeod’su'ra n. 96; Sisters of. ot. Joseph o? %E
» Vo *eming supra n. 27. o _

. -

"128. Supra.. B L I

WZQ;ABer%ier v. gﬁekers of Service su ra n. 25, see also Lavere v. h.*
R Vs Falls PubTic’ i2

‘_iexpress.- :

1'130 ugr n. 82
gt

'-{Heredith,euygf?
-~ isupran. AT

-
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hospital and become ah-emb]oyee of a doctor or'even the patient. This
has beeu called the borrowed servant rule.133 ywhile the original
prem%ses has . been destroyed (hospitals can now be held liable for the
neg]1gence of employees in’ the operating room)]34 the theory has T

~ remained that a nurse might in some c1rcumstances become ‘a borrowed
ser‘jvant.]35 To do so, however, a nurse would have to be so far
outside her duties as a nurse that it is not surprTSTng that there are
no reporteu/ij;;§1an or Eng]1sh cases where a hosp1ta1 has been

| re11eved of liability: on that bas1s ]35 ' R O

A nurse's duty is %0 carry out the doctor s orders and he can re]y

. on her to do so. 137 If she fal]s below the standard of care expected .

' of her in this regard she w111 be negl1gent and he hosp1ta1 will be

'.‘vwcar1ously Tiable. She will a]so r1sk being 1iable 1f sheé.carries out
‘ an order which as a profess1ona] she knows or ought to know was
1mproper 138 o ‘

A hosp1ta1 is. not 11ab1e far the negl1gence of a prlvate or spec1a1 .
f'nurse‘eniifij/jpdpa1d by the pattent(and carrytng out the patient’ s

4

133, See\Merse Docks and Harbour Bd v. g1ns and Gr1ff1th [1946] 2
.« .Wer(rL) - Cog _

;']34 éyns]Ay V. Torento Gen. Hospital supra n. 9; Karderas v. Clow
~-supra n.-lOO __gden V.- Harbour V1ew Hospjtal supra n.-51.

- 135 Mered1th ugra n. 24 at 131. ks . o |
‘h_136 Rozovsky, supra n..17 at 19~ ._“ R ;; | ,f . “5,X"'f "g_7/<4/)_

PR 1

__137 Serre v, de. Tilleh suera n. 99 Laidlaw v._Llons Gate Hos ita]ﬁﬁ

£ SU ra ".
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| duties,]39‘ It is liable, of course, if it employes the nurse, as
where a patient'requirés special care. 140 - However, a hosp%ta] could
be exposed to 11ab1]1ty from the relat1onsh1p between the hosp1ta1
pat1ent and spec1a1 nurse in some cwrcumstances.]4] If the hosp1ta1 ‘f‘$~
selected or recommended a‘nurse the patient Eou1 argue a duty of care ‘ Q_
was created. Further, if a hosp1ta1 knew or ought to have known that a |
spec1a1 nurse was act1ng in a care]ess or neg]1gent manner toward the |
patvent 1t is arguable that fa11ure to adv1se the patient would be. a .
breach of the standard of care owed to hyn F1nally, if a spEb1a]
nurse was allowed to carry. out dut1es which were norma]ly part of the
hosp1ta1 3 undertaklng the hospita] m1ght be 11ab1e. There have been
so fe“ Canadian’ cases that it is 1mp0551b1e to pred1ct ‘the outcome bf

~

‘these theoretical s1tuat1ons w1éh certaaﬂfy o N o l!f

A hosp1ta] 4§ Tiable. for neg11gen‘_! 1tted w1th1n ‘the scope.of a. "{ -

student nurse s employment. In a Saskatch an case]42 an 1nfant

\

be1ng we1ghed by a student nurse rolled off the scale ontolllyﬂgf\"

7/

rad1ator and the hospita] was held v1cariously ltable.' The result was

: e the same 1n an 0ntar1o case where an 1nfant in the charge of a student

. nurse was scalded by steam from an 1nhalation apparatus.]43b As Ulf Lo

- . X .. . . y

-

) - L "i ‘ . s . e = ; . o » . . . e
B . o . B . : i . " .

139, Tiesmak? v. Hi?%on supra n. 99 see also Mered1th ugr n. 24 at\ ;:}h v
CBET T o o Tl
140 Child v. Vancouver Gen. Hos ftal Supra n.. 22 4ioga v Colchesmer o

1, See Rozovsky, an. 17t 20 o / ) . [
142, Farrell v; Re ina [)949]}f3
343, Harkigs v,

u.m aza (sask x:a) e
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“mentioned, with regdrd.to nurses and‘house‘staff the basis for liabiT§ty
in such cases mej-elso be a preach of the hOSpita1'stresponsibi]it} to
select and 1n§truot personnel The hosp1tal has an obvious 1nterest in

-_1nstr£¥%1ng and superv1sing students. 144 ‘. ) ! .

Certa1n areas can be ident1f1ed as giving rise to negligence
‘: act1ons ‘against nurses, for which a hosp1ta1 will be held lwable.

: There are qu1te a 1arge number of older cases~where~pat1ents have suf- °
fered burns from hot water bottles, steam inhalators and even x-ray
.mach1nes.]45 The neg]1gence of nurses 1n the recovery room bas 1ed

: to extens?ve 11ab111ty of hosp1tals 1n two remarkab1y s1m1lar modern

: cases.‘46 Liability has fol]bwed the adm1n1stratlon of the wrong
drug]47 or an 1nject10n in the wrong locat1on.148 A]]egat1ons

“”;'related to the failure to report s1gns of cxrculatory 1mpa1rment149 :

, 14

_144 For exce11ent pract1ca1 suggest1ons see Rozovsky, ugr n. 17i§§
. 21 : . - : : o ’

b R . - . .
J45 Sisters of St Josegh of the Bnocese of London v Flem1ng supra n.
o N!Qerg v. Provbst supra n, 13; §érnfer v. Sisters of JService
ugr n. nclair v, Victoria HospTEal supra n. 72; Craigv. . .
 Soeurs de. Char?tZE "Va. Prov, ence |1 Z W.N.R. $0; affirmed / o
‘ . : A.T; Abel v. Cooke a Llo dminster,. v ’
1tal Bd supra no A Davis V. Colchester L e

N
SRR 2 0.Ce)s ‘§hau V.. Swift Cu,rent Union\uos ital su ra
S oy, 72; Eek v. Bd. of ‘ » '

3 'and Ddst.:Hos

#7"]‘ (Alﬁa. gff.),;. ,,* : u.c Aospital sqpr% n.:12
\J’QG Sup_r s. 2(c)(1i) Ba L e
laf’ Bu den v. Harbour Vieﬁtﬂb*”itol s"ra n. 51 Barker V.. Lockhart
ao 3 B.‘--e 427 A}y see aISo supra Cﬁapter ‘.@

"f[.1_9_73] D:R.S: 653 (p/
pital [tgn ;pan_ .S. 694 1
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et

B

or to'obserye patients who injure themselves150 have not generally

been successful. One of the more extreme cases of negllgent nurs1ng

dappears in the case. of Joseph Brant Memorial Hospmtal v. Kozoil. The

patient had had back surgery and was placed in a Stryker frame ~ Some
.seventeen hours after being placed on the ward he died of “pulmonary
edema and haemorrhage secondary...to the asplrat1on of gastr1c juice..
| His bladder was grossly d1stended“ 151 His death was held to have
'-been caused by negl1gent nurs1ng care in that he was not roused to
cough and breathe deeply, or to.perform simple body movements. He was
;fgiven large quantities of flu1ds and h1s blood pressure, resp1rat1on,
| pulse and temperature were not taken nor recorded properly The med1-
_.cal record was not ppoperly kept. In general care Was found to be
H~below the standard expected of a profess1onal nurse and the hospxta%
f iwas_u1carjously‘l1able._ |
f‘,<¢)h'9tﬁ¢r,smpi¢yees‘;fi .;‘

. . . - - . - . . . . a

e The hospital is llable for the ﬁegligence of all of 1ts employees

e ',within the scoDe of their employment.l,s2 Y
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(d) Yolunteers R i,
. ; B P e AT
s

There are no reported Canadian cases where volunteer has fnjured
| a patient and put the pOSition of the hospital fk\iséﬁ;, However the&
-hospital could be-held either directly or v1cariously liable within the
principles outlined in this chapter and thus- care and - planning is
required when allowind volunteers into the hospital. 183

In Summary, the respon51bilitieslpf thé\hospital to the patient
hdve “expanded. greatly in breadth and depth in thlS century; 154 Hos-
pitals have become much more than the hotel- employment agency they once
were but with their gre;ter size and-sophistication has come an imper-

sonal approacnoofteh aggravated by poor public relations. Public
' \

- attitudes to hospitals have changed partially\the consequence

removal of barriers to liability but largely due -to the apparent
"of hospitals, through government funding, to’ compensate. Public
_fexpectatibns that hospitals will ‘provide- total care and make all
1 arrangements are influenCing courts in determining the respon51b1l1t1es

k ;of hospitals If the hospital lS to bear more resppns:bility for the _,,'
doctor, present systems and organization may have to be reViewed.

‘is clear that the doctor-hospital relationship has never been mor o

'fimportant and it must be improved.”
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In the search forlro1es, relationships and responsibilities a

basic princib]eashou1d'bg kq5>/4ﬁ';?§ht{’~c35penéation will only be

required to be paid to patients'who have suffered a legal wrong.



CHAPTER XI

ot

coNCLUSION T f

v

~—

1. Common Concerns R . LV

~(a) A "mo1prACtice crisis" in Canada.

Concern héS'heen expreSsed that'beceuse a "ma1practice Erfsis“ is’
"rampant in the United States and because there may be “no effect?ve
.1 quarantwne along the wor]d 'S longest undefended border"] Canada w111
be struck by the ma1ady /»Rozovskyz has said about th1s fear 1n \\\e\ "

-

- Canada S

. The fear. of such a “erisis already exists in this country on the
© L7 theory that .what happens in.the ‘United*States 'eventually -takes
- place in Canada. This fear has led to irresponsible and uniformed:
. -public statements, unnecessary and sometimes fool1sh«adm1nistrative
- .action and misguided 1egislat1ve enactments.,_»-.v .
.Thus, while 1t seems important to assess the Canadlan s1tuation one.,-
f is hampered in doing 50 by a dearth of reliahle stattst1co1 data.rv;‘f‘i-
Indeed the on]y source df information on. ﬂegai actions brought against"

5}7 doctors and hospitals is thg,Canadian Med1ca1 Protective Association s i

Annual Reports uhich cover on]y meuber doctors’ Canad1an hospita'ls are 'f




" patients and_heaIth care professionals in,Canaqa;,/

our own country.5 s
. N ) ’ '

: R | R 3

~ : ’ K
/ it .

" insured through pr1vate companles and no national statistics on claims

are ayailab]e.3' Also, there are very fen empirica] studies to mea-

sure the attitudes and practices, and the'knowledge of the law of
A : o . ¢
While any opinion on the‘likeﬂihood-of a "malpractice crisis“'deve-‘ ’

x,».

loping ln Canada is not as re11ab1e as it could be 1f more 1nformat10n

was ava1lab1e,4 there is some he1p at hand. There are many descr?p-

" tions of the United States "ma?pract1ce cr1s1s“ and exce]]ent ana]yses /’

~of the faétors respons1b]e for its growth 5 we a]so have Canadxan

authorities prepared to contrast and assess them with the s1tuat1on in

-

_f3. Id. at 33 see. Kendrick, Ma]pract1ce - The Insurance Problem in -

Canadian -Hospital Assoc1ation Papers._and Proceedings of the
National Congerence on Health and the Lan 66 (1§75) where a few

»vfigures are available. , e

-4;fﬂA good examp]e is the’ opinrons on- the effect of the cont1ugent fee .

-~ which range from seeing it as'a factor in a possible Canadian °

~crisis to seeing it as assisting in maintaining the competence of

-~ doctors. = Yet beyond-knowing the provinces in which it cafi pe ~

“arranged (B. C., Alta.,-Sask., N.B., N. S..,de ),'«m know nothing
about. the’ use of the contvngent fee 1n Canada 1n medwcal negl1gence
mcases. : : _ : . ;

r.the.
..

see- OZOVS

?*_‘cp and the Rikecoff Report.\v -

Supra . n.ﬂ?'?br a destrfption Of‘the Tomn ission on Ned1 1 Malprac-»_:;_



e

-
-

The factors whtch have been 1dent1f1ed can be rough]y grouped as
arts1ng from the legal process,7 the insurance programs, the re]a-
t1onsh1p between the ]ega] and med1ca1 profess1ons, and the attitudes
and expectat1ons of the pub11c, Within the 1ega}_process there are

great differences'betWeen Cahada and the'United States, ranging from

) _the sty]e of advocacy and use of the Jury to the size of damage awards

and the type Qf cont1ngent fee used. The absence of~nat1ona] hea]th.

‘1nsurance in the U.S. 8 and the practwces of the prlvate 1nsurance

“of med1care and the Canad1an Medical Protect1ve Assoc1at1on ?he style ’

compan1es who’ cover doctors there are a str1k1ng contrast to our scheme'

-~

of pract1ce ‘and the 1nterprofess1ona1 relations of doctors and lawyers
~

_ are d1fferent 1n the United States.g -No doubt some of the antagon1sm )

is the,consequence of- the crisis, but: the 1arge number of profe551onals]

'and the more‘hus1ness like approach has led to a more compet1t1ve

atmosphere where1n for examp]e, profess1ona1 servnces are advert1sed

“and fees are pald d1rect]y by the pat1ent The const1tut1ona11y en=

: shr1ned rwghts 1n the U S have no Canadtan countenpart and no doubt

o

L ’ o e ‘.

:fﬁfffor Patients" Rights,‘

’fi}>;fwas ‘sponsored by;af'atients

3 ~

7 Some of -the differences in the law 1tse]f such as that relating to

~informed. consent, —contributory neg]ogence and res’ 1psa ]oqu1tur
have been dtscussed.‘. _ . . el

e,

o 8.~Canada has been the subject of a study by the u. S., see. Andreopou-ﬂvlj'
b]ous National ‘Wexlth: Insurance Can He Learn From'C"'ada? (1975)-' o

".'.~:9-v._:%¥ctors are. sumg)lawyers Who sue them. : See Foster v. McClam

. {1971).250 So. 2d. 179 -(La..App.);. Spencer: V. Burglass (T o
.'So, 2d, ‘68 (La.:App.),. A full page advertisement ,.octors Fipht
"Anggles Times; April 2, 1975, at. 25

”“1{requested signatures on

-i;=See also Louisell

372

tition restricting contingentsfees.. Itfi5;;t”f¢f‘
paty ‘rights group headed: by: two dactors. * -
‘ﬂi'Ttams Medical Malpractice, (1977).at 8'-”?»7r'f” .
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this contr1butes t the d1fference betwe n an Amer1can 3 and a . "

“r1ghts"' Thd gh the 1nst1tut1on§ of the two

‘Canadian's view df hy

countries may diverge on ‘thes

\

€s, there 1§;§ome common ground- e
c1t1zens,of both countrles seem to- share a be]1ef that there is break-

‘40wn the doctor patwent re]at1onsh1p]°‘and they seem to’ ho d an ,
‘.unreasonab)e expectat1on‘of what'the health gare-system ;an-d 11yer.'.'1 )

v Reﬁ%ewing'the faetors; and‘their nneaence inibanada,~the.Cadtjoug‘
-conclus1on can be reached that Canada need not bave, a "crisis". R

The Canad1an Med1ca1 Protect1ve»Assoc1at1on 1s cautwous too'T]

. i
rd B . T ) .
. . o &

: A]though the number of Tegal. act1ons aga1nst Assocxatlon mémbers ,
rose sharply in the early. xears ‘6f this decade, 1970 through 1974
if the f1gures for recent years are. adjusted to account for the ~’ .
increasing ‘membership, the in jdence of new suits. each _year has
remained unchanged through 1975\and. 1976.. It might be hoped this
- 1nd1cates a’ trend about wh1ch'th§ e could be'SDme cautlous opt1mlsm.

'The~Report“¢]so.note5'another;trend:]2:~
"The Stat1stica1 Rev1ew of the Assec1ation s work again th1s year - ”,qf{-
_discloses a continuing trend to. which‘%eference has been made in- -~ ..
- previous reports and which. is- of - 1mportance Two hundred .and. ,
.. eight-seven lawsiifts: ‘started. aga1nst ‘Association-members in earlier
- years were brought to A conc!usion during 1976, . Of this tbtaT two L
... hundred.and: sixtegn endeddwithOUt the -payment o?,an awargbor » *;~~
"~.sett1ement Thus it canAhewsatd‘that sevénty-five per.cent Ofgthﬁ
o :[mqfe t fan “sixty. per “cent. of ‘the ‘cases terminat-
RS ed are. in thts ca,'gorj;an“_although -no" anards or»sett]ements.ane
j',_pafd, th,,s ‘group.-0 law tsftsf cqsti_y. t0. the: Assqg fon. in ter




the unsuccessfu1 p]aintiff* why these actions are brought in tbe -
first. instance is an inderesting study in the°“aetiology and Lo e
7 pathogene51s“ of medicai malpractice litigation. o , -

hChange 1s clear from a statisticai ana]ySIS set. out by Geekie in-
the Canadian Med1ca1<gourna1 13- Asis ev1dent from Tab]e 1 the '
averages of awards and settiemé’ts doubled fro:91975 to.1976 but

decreased dramatically in 1978. Legal costs dodbled from 1975 to 1978 o

o

. In 1978, one of every 87 Canadian doctor members was sued‘4 T

whereas 3pproximate1y one’of 10 is’ the most common figure given for. the

B

.8, in reeent years. S _'4 s

Canada need not and at present dpes not have a “malpractice cr151s"

Q |

but we must know more about the 51tuation 1n Canada in order to make ‘d;

;,'V, B ‘ .('., . L L LA - )
ol certain that 1t never occurs.a,. E ,','i S

et ey

. ot . y S e - . N P A\l

o

e (b) An ATternative to Civil tifigation = R
‘j&[a'y Much ggiticisp has peen levelled against the present ystem,where a

:w",fpatient must initiate: and pursue a: legal action aS!a"""'t a d°°t°’ or
”’?ffhospital in order\to obtain compensation for pe'SO"al 1njuries.15

»:'.'»i;:The Iausuit against a dotto,r or hospita] is costl,v,, s'low,' *complex. ;’?“
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On the other hand it is still seen to serve useful purposes inciuding

- the setting and maintaining of standards of medical care.1®

-

« The no-fault scheme has become the Cinderella sister of the tort

action. There s a p]ethora’ef opinion]7 on the top1c in regard to .

-

.'motor vehicle accidents. No-fault schiemes ex1st 1n Canada in for
O +
example, workers' compensation schemes and port1ons of.automob11e ;

4//}nsurance plans. New Zealand has in place a b]an'that includes cover- .

a -

age for medical, sUrg%cal, dental or first-aid misadventure.]s But

.
“~

as the literature and experience referred to point aut, no-fau1t -
‘schemes for med1ca1 idents are too, fraught with difficulties. 19

. Perhaps the time has come in Canada to Look more c]ose]y at altern-
atives to the. tort action fdr.settling the combensatidn to injured

patients. One possibi11ty is a no-fault scheme.?0 Another is a

~‘combination of the tort action and a'compensat{on p]an;2] and yet
. Qv B ' o N

~
¢

F

e
15. For an excellent ana]ys1s see Tay]or, The Doctor and: Neg¥1gence
141 144 (]971)

1

16.. Kretzmer, The-Malpractice Suit: Is It Needed?” (1973) 11 Qsgoode
+ L.J. 55; Pritchard, Professional CivilsLiability and Continuing
' Competence in Studwes in. Canadian Tort Law 377 (19/7); see -also
Linden, The Negligent Doctor (1973) 11 Osgoode t.J. 31 at 39

17. For a thorough discussion with references to mamy other research
sources see Linden, Canadian Tort Law 511-543 (1973).. See also,
Saunders, ed The Future of Personal Injury Compensation Zi97 ).

18. Woodhouse, Compensat1on for Personal InJury in New Zealand 1in
’ Report of ‘the Royal Comm1ss1on (1967). B

19. Ehrenzwe1g, Compu]sory "Hospital- Acc1dent"“Insurance A Needed-
- First Step Toward the Displacement of Liability for Medwca]
Malpractice (1964} 3T U. Chi. L Rev. Z279.

20. See Ha1nes, supra n. 1 at 52.

21. See Kretzmer, supra n. 22 at 79.
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another an arbgiration p:oEedure.

fhere;is a great.volume of material to assist in such a study.
Very recently two Canadian authors, Sharpe and Sawyerzz‘reviewed some
of the alternatives from the perspectives of doctors and patients.
' Morékana1yses'1%ke this must be commenced. |

While it is notlwithin the ambit of this thesis to examine this
topic in depth, ‘one obsery§¢ionvand one }ecommendatioﬁ must be made.
The -observation is fhat a]f bf the ‘alternate schemes aannced have as. @
eqentia] weaknesses those bainted out in tHe present system. "As a
diépingbished Afberta Jjudge, Mr. Justicé;Laxcra¥t, said:23 :

.

: ‘o )
This [a no-fault. scheme] simply envisages the development of
another court; only the name is changed.

.The~recommendation is that while studying the alternatives to it we

\
must continue to use our best efforts to 1mprove the c1v1] litigation
system S0 that it is made .as fa1r as 1t can be to pat1ents and doctors

and hosp1ta1s. - \

)
(
! \

2. Suggestions'for the Future

22. Sharpe and Sawyer, Doctors and the Law (1978). R

Gy

()

’ 23;’Saunder$;;ed., The Future of Personal Injury Compensation (1978) 22.

v B \
//:i225§(“7\ :
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(i) We must find and develop our own law. Excellent Canadian

legislation and case law does ex'ist and could assist in dealing with

\Y
e

current and recurrent medical-legal problems, but it appears tﬁét it is
not always found. Therre;earch done by Tawyers in preparing.cases N ,
could be improved. On some topics such as consent there is Canaefan
"jqrisprudence much more appropriate to our society than that'being
transplanted from, for example, the United States. Furthermore,‘we
should resist any move to develqp’a sub-category of legal princtba]s
uunieqe to medical legal issues. For example, the characteristics of .
the tort of battery and the'defence of consent should be the)same
whether the fact ggtuation is "touching" by a doctor or by an assail-
ant. The basic right be1ng\\rotected is the same in either case.
We need more and better-judgments to settle med1ca1 legal issues
v and mak the 1aw more predictable. In the past the Supreme Court of
'Canada has Leard very few cases in this area and those dec1s1ons some-
times failed to c]ar1fy 1mportant issues. 24
There are some excellent recommendat1ons for the reform of federal
and prdVinica]_]egis]ation and for new legislation. But politicians
must act responsibly in_bringing forward legislation that .is needed.
(i1) We must have more déta on issues of eoncern. More statistics
are. requ1red on the 11ab111ty of doctors and hosp1ta]s in Canada. An
examp]e of the type of research necessary is’ that done’ by the Inst1tute

of Comparative Law at McGi11 Un1ver51ty wherein all suits brought

against doctors and hospitals in Quebec for the pefiod,‘anuary Ist,

24. Weiler, Groping Towards A Canadian Tort Law: The Role of the
Supreme Court of (Canada (1971}431 U.T.L.J. 267.
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>

!

\ . .
' 1968 to December 31st 1977 have been. exhaustive]y analyzed.25

More emp1r1ca1 stud1e§ on attitudes-and practice are necessary
~Credit should be given to the.Sunnybrook Health Attitude Surveyg6
which showed, among other things, that while/éé% of the patients sur-
veyed be]ieyed that "doctors did\a gooo job“27,”most;patients were
greatly misinformed about health care benefit} and oosts.28' The
ssurvey done by ]awyersvShapre and Gray29 showed that over 90% of
0ntar1o doctoré would stop to he1p an injured person whereas two polls
of U.S. phys1c1ans found that 50% of those who answered said they wou]d
ps stop. (The reason given for fa111ng to .stop was the same in both sur-
veys: fear of a negligence action.)30 These studiesbhaVe revealed
-some significant facts, but muchvmore most be known before meaningful
conclusions can be'drawn ’ .
(iii) We must enter into and foster new re]at1onsh1ps and associa-

tions. Too much emphasis ‘has been p]aced on the dwfferences between

doctors and lawyers. Given the common goal of prov1d1ng the best

o

F

25 Centre de Droit Pr1vé et Comparé McGill University, Interpretatiaon
de Certa1nes Donnees Re]at1ves Aux- Acc1dents Latrogeniques (19/8).

26. Le Riche et al. eds., People Look At Doctors: The Sunnybrook -
Health Attitude Survey (19/71). o

27. 1d. at 102.
28. 1d. at 103.

29. Gray and Sharpe, Doctors, Samar1tans and the Accident Victim (1973)
11 Osgoode L.J. 1. Another Ontario study 1s reported in (1970) 3
Report of the 0ntar1o Committee on the Healing Arts 71. '

30. For the reasonableness of this fear see sugn a Chapter 5.
. . . : \ ,
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. possible-1ife style for each member of our society these differences '

paTé Numerous examples exist. of the two profess1ons working well

4
N

together qnd.{p conJunct1on with. other hea]th .care profess1onals

med1ca1 Jega] societies in many Canad1an cities, the Nat1ona1 Conferen-

‘ces on Hea]th and the Law in 1975 and 1979 sponsored by the Canadian

Hosp1ta1 Association, part1c1pat1on of noted Canad1an authorities in .
meétings and seminars. New groups should be formed in areas of comon
and special interest: forensic meditine,.sporis medicine, and psychia-

. . f . i
try are obvious examples. The publications of each profession should

“expand their terms of reference and invite more cohtributjons‘from

others.
No doubt more needs.to be done to encourage association amongst

those in the health. care professions too. A recent successful seminar

Saw norses, dieticians and physicﬁans meet to §tudy their probTems and

~the law. Lectures and semlnars to a]] health care profess1ons serv1ng

in a hospital can be mostreffect1ve.v The old fear that each profes-

.siona1 will be unresponsive in the:. company of others is . not vp]1d.

. \ 4
However, an advancement in the-relationships among those mentioned -

above leaves a void unless the patient is considéred. It seems trite

.

to say that the patiént:is the raison d'@tre of-the health care system,
. . B &

but this fact seems to be forgotten. Associations of citizens or

" patients must be part of the search for information and solutions.

They'shou]d,not'be feared but’ fostered. * Lawyerﬁ, doctors and bthen
hea]fh care professionals, should be prepared to work with them and to
join them.

(iv) We.must work to fmprove the legal process. Steps have been

taken to try to expedite 1itigatioh to meet the criticism of slowness

LAY
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and -to extend ]ega]kaid cdverage to answer the cry tﬁat it is too
costly. Hopefujly more wiﬂj be - done. Sysfems to a]]ow'patientélbetter
acéeés to doctors who will assess ‘their claims "and, if necessary,
ftestif& must be tested and sfrengthened. If the adyersary system is to .
‘ wbrﬁ~proper1y paijent’s 1awyers must become more sbecia]izeb and
pefhaps share expertise. “
Afxﬁbre fnformation aboﬁt thé 1ay and the 1ega1‘proces$ shoﬁid reach
‘ Studénfs 1H\Tedicine and ‘other health care prd%essions. A few facult-
ies and schoo]s make it part of their curricula. Inné@éti?e approéches
“such as moots on health care topics work very well. Many concerns
cou]@ be é]ﬁeviated if time was made for the Tega] education bf heé]tﬁ
care professionals. I
(v) We must'Commuﬁicate. When we fail to realize and uti]ize»
opportuhjtes to communicéte we create our own problems. A review of
Canadian cases against-doctors and hOSpitqls'i11ustrates that in most
cases theré was a bregadown in commUnicationvwith'the patiqnf. This
should serve as a warning to lawyers abouf their re]ationshipsvwith
clients, doctors and other health care professionals. Misunderstqnding
and hostility grow out of ignorance.
Communication might mean the dottor speakfng to the patient the
night before surbery, or after thé risk has materialized, but it could
~also meén determining with a—c011eague who will take responsibiity for. .
7§reading the test results of a common patieht. ] : -
_ Commhnication could also mean,fhe lawyer gojng td the doctor's
office tdfdiscuss the medical-legal report and to prepare him to be

f -
examined on his qualifications. ' o

 /ﬂ
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Communication should mean the doctor and lawyer being prepared to

-participate in lectures to students and talks to patients' groups.

Communcation alone, however, may not be enough without good will ‘

and the sense that to be a professional means to serve the needs of

society.
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