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ABSTRACT

The intent of thi; thesis 15 to apply Cancdian iaw to
selec&ed orocesses inherent to the discipline of edizational
administration. The Canadian administrator’ has been able to 1ook
to the vast quantity of research which has emanated fronm the The
United States. While such research has béen valuable ir the sense
that it has increased awareness of legal impact upen administrétive,
rractices, yet, such researph can be misleading simply because the
American and Canadian legal contexts differ., The Canadian legal
scene is unique to Canada.

Specificelly the brocesses of :communication, decision-making
ard provision of educational programs are portrayed within a frame-
w:zrx of selected aspects ~f Canadian law, The law of 1libel and
slznier is described as it relates to the process of communication.
The ori-ciples of administrative law are applied to the decision-
raxing orocesses relevant to education. The legal concept of

‘“,/idr ~igtrative mal-practice is speculated upon as it reiztes to
irs Zrocess of providing educétional programs,

This thesis concludes by noting.implications of importance
to ' mracticine administrator. Specific practices are recommended
so that 2ducational administrators éanfpractice their profession

both witrin the spirit and the letter of Canadian law.
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Chapter 1

. A‘
THE DEVETOFMENT OF Ttt STUDY

°Introduct§gg

t

The processns, tasks and ope "il.ua. areas inl.2rent to the
discipline of admin_stration in general, and educatiénnl adﬁinistration
in particular, héve previousiy ﬁnﬂn fe:ea:;hed, identified, analyzed
and catecorized (Miklos, 1968\. ‘

Miklos considered the generaligzed priwciples of administrétion
by referring to earlier writers such as: Fayol, Gulick, Newman,

Sears, Litchfield and Gregg. He applied those principles

N
specifically to the discipline of educational administration. Tt
is clear that those principles as applied by Miklos (1968) have
evolved both from considerétioné of research data of an empirical
nature and from considefations derived.by way of conceptual analysis,
I will suggest in this study that a further conSi;gration is basic
to an understand. g of t%e discipline of educational administration.

That consideration is, quite simply,kthat members of 50¢iety
live under and are equally subject to the :ﬁle o% law, Indeed, that
consideration is fundamental to the conééﬁt-;f a law-abiding society
and it is within a lawhabiding syqie that educational administra‘ors
practice thelr art. Tt follows\%;\%:ggucatlonal administrators

must develop‘an appreciabion of the rule of law and its legal frame-

. work as they effecﬁ.administraﬁive actions.



’ The mystique of the law hag tend: bte me.e lowledse or it

a prerosi ot lavi~rs only, Yel "he law asiv - that —o person
is ignorant of it and re lects the plea ignorance of ihe law . oan
. »
excuse, Thl study will consider the rule of law in Canadian ~duca-
ticnal context as i1 imposes a l?gaT framework uT-n the performance
of tasks selected as importa & to the pfactice of =ducational dwmini-
stration. In particular, this study will consider the tzsks of communi-
ca® -n, decislon-making and provision of ednecational program: and

relate specific aspects of the rule of law to their performance.

Statement of Furposes

1. To develop sensitivity to and awareness of the concept
of rule of law as it pertains fo selected processes of éducational
- admiristration.

2. To describe the legal meaning and the legal significance
to educational édﬁinistrators of selected aspects of the Canadian
law of libel and slander.

3. To describe the legal meaning and the legal significance
t6 educational adminiétrators of seleétéd aspects cf Canadian Con-
stitutional law.

‘ L. To describe the legal ﬁeaning and the legal significance
to educational administrators of selected aspects.of C;nadian Admini-
strative law.

5. To framérthg educationally relevant communicative .tasks
of originating, méintaining, recelving and transmitting of information

within selected aspects of the Canadian law of libel and slander.



(. T, teame the edy ationally vvopovant fecisilon-towingg b
>
AT hearine, considerines and oetlisg within coelected opect i
Canadian Conc’ huticnal Law - 1 Conpd oo Admini rative .
A To frame the educationally » i b taskes »f the pr
viel n of le oming serviceg withi Jlected o ects of Ooadian ¥
law. -

8. To { rmulate recommendations for educational dministiabors
in performince of the olected communicative, decisicn-maning,

DYogTran provision -tagis.

Sienir’ cance of the Study

A perusal of earlier udies concerned with the legal aspec

of educatict .l admini-lration re -2ls tRat 1ittle has been written
ih Cuaadian context. On the othrr nand it is true that a great deal
of writing has emanated from the imited States on matters of education~

al law. 3uch writing has tended to drTine the constitational rights

of students, tcachers, admini_u:ators,lparenfs and the public. in
general. The Corstiv .on or the United States *: very different fr-=
that of Canada as will be ncted later in this th-sis. It fellows “hat
+the conclusidns ard im-acts éf studies .ramed in the T~w of e United
States are simply net apropos to the Cz lian educational scene, The

first significance of this study is that it lsexks to the impac* of
. : ~3

Carzdian law as it relates to the practices of aducational administra-

tion In a (anadian context.

Those previous studies which have considered educa® ‘nal

concerns within.Canadian law have tended to note specific rules of

-

oy



law as *hey relate %o status, l2gal capaclty, Jurisdicticnal looues,

and legal rixhts of students, ieachers and schcol toards respectively.
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The appreoach of these studies was a valid and n

te the subject of further elaboration as the literature is reviewed

in z latter pertion of this chapter.

A seccend sigrnificance of this study 1s that 1% cencerns it-

self, not with topicé of status, rights, or jurisdiction, but rather

tHat its major concern 1s a concern with precesses and Qi:ks of

L

educational administration.

The problem of administrative abuse in gereral and In

education in particular is what gave rise tc uhe numerous studies

A

developed in the United States. There is no reason %o suspect that
ad;ninistrat,ive abuse stors at the border betweer Canada and the

United States. Indeed, ithere 1s re¢ reascn tc suspect that the

~

xistence of administrative atuse is a new chencmeneon’,  Mill ncted
(1559:12);

v ﬂw<ﬁ$mﬂimnofmakhﬂ.wthrésrme ~T
citizens, to impose their opinicns and inclinations
of conduct cn cthers, is so energetically suppcried !
the worst feelings irncident teo human nature, that 1t is
ever kept under restraint by anything but want of power; ard |

- r=y X
e

'98:8:
m
7
b X
o

as the power 1s not declining, out grow‘"g, urless, 2 s
barrier of moral conviction can be raised against the
we must expect, in the rpresent cirChmstanccs of +he werld, tc
see it increase.’ ST

This prcblem of administrative abuse will remain with us for
as leng as the admir‘strative rrocess s c”nceived as 2 law untce
itzelf. 'A third, and perbaps nost significant aspect cf this study

i therefore that it emrhasizes %o educatlional administraters that

the rule of law ~vides remedies’ to those who suffer as z result cf

o

.



abuse, cr unlawful'exercise, of administrative decision-making poﬁers.

This stuiy 1s significant in thrée Ways: |

1. That the major theme of impact of Canadian law as it
relates to Canadian administrators practicing their art in Canadian
context 1s explored. | .

2, That selected processes and tasks irherent to £he practice
of educational adﬁinistration are explored.

3. That the procedses 21 tasks of educational administration

occur within the concept of rule of law 1s emphasized.

Design of the Study

The theoretic;l basis of this study evolves from two very
furdamental ideas. The first of these is, simply, the idea of
administrative process-task relationshirs as described by Miklos
(1268). The second, énd mcre fundamental idea, is thé éoncept of
rulg’of law as one of the determinants éf-administrative beha&iour.
Sach of these two ideas will be defined and developed in a following
pcrtion of this chapter devoted to reviewing relevant literature.

if each of thgse basic notions wérektobbe seen respectively as
a single straight line, then the design of thié thesis can be described
as a study of those two lines as. they relaté to cne another at the
point of their intersection. |

Specifically, the process of communication with its tasks of
receivirg, naintaining an érénsmitting information; the process cf
decision-making with its tasks of hearing, considering and decidj_fzg ;

the prccess and its tasks of providing educational



programs are considered within the concept of rule of law as 1t applies
to the panadian educational scene.

The "Rule of Law" concept is fund ...ntally a presupposition
that all persons and all ins}itutions within the state are equally
sub® + te the rule of law, The cencert does not rresuppose that the
TU > filaw treat all as equal. Cleariy, law distinguishes the
legal rights of the master from those of the servant. 1In an education-
al context, the legal rights of the student, the teacher, the
educational administrator, the parent, the tax-payer, the school
board and the various levels of éovernment are simply not equal. The

concept of "Rule of Law" presupposes a legal obligation, equally

4

shared by all, to live within tha* we. 1In brief, all components of
thé educational world share aﬁ equal obligation to act withir the law.
' The design of this thesls features é developmental sequence

of Chapters Two, Three and Fqur. Bach of these chépters emphasiz:s

a different verspective of the legal reasonings of Canadian law uron

'selected processes inherent to educatiocnal administration. Chapter

Twe emphasizes a description of the law of libel and slander‘as.

it relates to communication. Chapter Three emphasizes the application

of adm*nistrative law to decision-making. Chapter Four emphasizes

legal speculation as to negligence in provisicn of education programs.
This sequential design 1s developmehtal in nature inviting |

the reader to enhance his sensitivity to the impact of rule cf iaw

4 by‘providing exposure to the processes of legal description, legal

application and legal speculation.



4
The methodology used throughout this thesis is to note the

law as it becomes apparent by a study of actual cases. Such law
is then applied tc the processes and tasks which have been selected
for studv. The usual legal method for case reference 1s utillzed.
To clarify and understand this notation method the reader
should examine-page (21) under the heading of “Defamation.” The
notation Cave J. Scott v Simpson (1882) 8 Q.B.D. 503.translates to
mean that the name of the parties in litigation were Scctt (plaintiff)
and Sinpson (defend it) and that the trial of the action occurred in
1882 and was reported in Volume 8 of the Queen's Bench DiQision law
geport at page 503. The name of tﬁe Judge makinghthe judgement was
Justice Cave,
In summary, the thecretical base fo£ this %hesis evolves
from the impact of rule of law upon selected tasks inherent <o
educational adi-istration in Canada. The ‘.r- .t .4 approach
is developmentar in its emphasis which goe Iz me— legal de-
scriptioﬁ, through application, to a point oi !~ _.1 speculation,
The méthodology is t0 note Canadian cases and to consider thé per-
formance of selected tasks within the legal framework suggééted by

such cases.

Definition of Terms

terminoclegy used in this study is not given'any unusual
ccﬁnotations. If any specidl or unique meaning is to be applied then

such clarification will be made in the text at such point that it is

~J
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required.
This study'does make use of certain basid legal concerts.
Defiritions will be offered throughout the text for purposes of

explanation,

The source of each legal definiticn, be it statuatory in
nature, or derived from common law or by way of séholarly legal
comment, will be noted in each case, Some of the basic definitions'

of Black's Law Dictionary as utilized in this study include:

ADMINISTRATIVE LAW. That branch of public law which deals with the
various organs of the sovereign power considered as in motion,
and prescribes in detail the manner of their activity, being
concerned with such topics as the collection of the revenue,
the regulation of the military and naval forces, citizenship
and naturalization, sanitary measures, poor laws, coinage,
police, the public safety and morals, etc.

CASE LAW. The aggregate of reported cases as forming a body of
‘ 'jUrisprudence, or the law of a particular subject as evidenced
or fcrmed by the adjudged cases, in distinction to statutes
and cther sources of law.

CERTIORARI. The name of a writ of review or inquiry. Certiorari
1s an appellate prodeeding for re-examination of action of
inferior tribunal or as auxiliary process to enable appellate
court to obtain further information in pending cause.

COMMON LAW. As distinguished from the Roman law, the modern civil
law, the canon law, and other systems, the common law is that
body of law and juristic theory which was originated, developed,
and formulated and is administered in England, and has obtained
among most of the states and peoples of Anglo-Saxon stock,

Ko o ottty
T B



As a compound adjective "common-law" is understood as contrasted
with or oppoged *:c "statutory,” and sometinmes alsc te "equitable"
or to "criminal". Sce examples belew.

COMFRTENT. Duly qualified; answering all requirements; having
sufficient ability or authority; possessing the requisite natural
or legal qualifications; able; adequate; suitable:; sufficient:
capable; legally fit, i

COMPETENT AUTHY"”ITY. As applied to courts and public officers, this
term imports- jurisdiction and due legal authority to deal with
the particular matter in questicn,

CCNSTITJTICNAL LAW. (1) That branch of the public law of a state
which treats cf the organization and frame of- government, the
organs and powers of sovereignty, the distribution of po-
litical and governmental authorities and functions, the
fundamental principles which are to regulate the relations of
government and subject, and which Prescribes generally the plan
and method according tc which the public affairs cf the state
are to be administered. :

DAMAGE. 1Ioss, injury, or deterioration, caused by the negligence,
design, or accident of one Person to another, in respect of
the latter's person or property. The word is to be dis-
tinguished from its plural - "damages " - which means a
compensation in meney for a loss or damage. An injury
produces a right 'in them who have suffered any damage by it
to demand reparation of such damage from the authors of +he

~injury. By damage, we understand every loss or diminution of
what is a man's own, occasioned by the fault of ancther.

DAMAGES. & Pecuniary compensation or indemnity, which may be re-
covered in the courts by any person who has suffered loss,
detriment, or injury, whether to his person, property, or
Tight through the unlawful act of omission or negligence of
another.

SPECTAL DAMATIS. Those which are the actual, but not the necessary,
re-ult of the injury complained of, and which in fact follow
it as a natural and proximate consequence in the particular
case, that is, by reason of special cireumstances or conditions,

O
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SFECULATIVE DAMAGSS. ©Prospective or anticipated damages from the
zame acts or facts censtituting the present cause of action,
but which depend upon future developments which are coniingent,
con jecturzl, cor improbable.

DECLARATCRY JUDGMENT. One which simply declares the rights of the
parties or expresses the opinion of the court on a question of
law, without ordering anything to te done,

MALNDAMUS. This is the name of a writ (formerly a high prerogative
wriﬁ) which issues frcem a court of superior Zurisdiction, and
is directed to a private or municipal corporation, or .any of
its officers, or to an executive, administrative or judicial
nlricer, or to an inferior cour®t, commanding the performance
of a particular act therein specified, and te! nging tc his or
their public, official, or ministerial duty, cr directing
the restcration of the cemplainant to righis cr privileges
of which he has been i1llegally deprived.

s

YATURAL LAW. This expression, "natural law," or jus naturale, was
largely used in the philcseophical speculations of the Roman
Jurists of the Antonine age, and was intended to.denote a
system of rules and principles for the guidance of human con-
duct which, independently of enacted law cr of the systems
peculiar to any.one people, might be discovered by the rational
intelligence of man, and would be found to grow out of and con-
form to his nature, meaning by that word his whole mental, moral
and physical constitution.

PREROGATIVE WRITS. In English law, the title is given to certain
Judicial writs issued by courts only upon proper cause szhown.
The use of the term "prerogative’, in describing them, amcunts
only to a reference to their crigin and history. These writs
are the writs of mandamus, procedendo, prohibition, quo
warranto, habeas corpus, and certiorari.

An extraordinary writ, issued by a superior ccurt to an inferior
court to prevent the latter from exceeding its jurisdiction,
either by prohibiting it from assuming jurisdiction in a matter
cver which 1t has no control, or from going beyond its legitimate
powers in a matter of which it has jurisdiction.

REMEDY., The means by which a right is enforced or the violétion
of a right is prevented, redressed, or compensated.
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STARE DECISIS.. Doctrine that, when court has once laid down a
principle’'of law as applicable to a certain state of facts,
it - will adhere to that principle, and apply it to all future
cases, where facts are substantially the same.

STATUTABIE, or STATUTCRY. That which is prodhced or governed by
statute law, as opposed to the common law or equity. Thus,
a court is said to have statutory jurisdiction when jurisdic-
tiqn is given %o it in certain matters by act of the legis-

latrre. "

TORT. A rrivate or civil-wrong or injury. A wrong independent of
contract, . »

Delimitations

This study is delimited in its application to the Common Law
provinces of Canada, which excludes the Province of Quebec. The
relevant sectiqns of the Quebec éourt code aré considered simply to
clarify the’commoﬁ 1a§ concepts.’ A further delimitation'clearly
liesfi@.thebfact that only cerfain édministrgti&é prodesses and
' tasks,aie considered. L | .

" cie;fly the laws of libel and s_landér, the concepts of
administratife law and questions of negligencé represent only a
small part of that body of law which relates to administrative
pracﬁices and behaviours of educationalradministrators. Similarly,
the processes of Eqmmunication, decision-making and influencing are
only three of the. seven process components noted by Miklos (1568).
I have considered iﬁ this thésis only what I felt to be three processes
of importance to educational administrators and frame&_those Drocesses
within what T further fel: to be relewvant "blegall' issues of importance,

3
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'Lihitations
Many of the comments made in this study must be considered

as cpinion. All questions of legal interpretation find their flnal
authority in the courts as they decide the issues in actual: cases.
Statute law impinges upon case law and to the extent that statute
law has not been considered fully a llmltation to this thesls

results,

Assumptions

This thesis assumes that educational administration is a
discipllne with its own body of knowledge Wthh glves rise to specific
Processes and tasks required to te perforned by educationa1 admini—
strators.’ ’ '

This thesis assumes that the processes and tasks of educational

administration are to be performed #ithin a law abiding soeiety.

Review of Relevant Literature -

Tt is of interest to note that previous major studies of
impact of Canadian iaw upon educational matters have not reviewed the
earlier research. The reason for this state of affairs is simply
that there was, andlstill is, a very limited quantity of educational
research dealing with Canadian legal issues,

That research which has been published can be summarized
by looklng to the research of Bargen (1961) and Enns (1961). Both of
these researchers studied Canadian educational matters concerned

with questions of legal jurisdiction, legal capacity, legal rights

ladl
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and legal statué.

The study of Znns (1961:2) is very relevant to this thesis
in two respects. Firstly, his identification of the legal sources
of power for Canadian school systems remains valid:

The structure and operation of Canadian public school systems
derives chiefly from five sources:

(a) The constitutional Provisions laid down by the "B.N.A.

. Act of 1867, and the subsequent Acts of Union and Orders-
In-Council admitting the provinces to the Canadian con-
federation after 1867; o

(b) The statutes enacted by the legislatures of the provinces'
of Canada; : ‘

(¢) The administrative rules and regulations of the provincial
departments of education;

(d) The rules and regulations of local school boards enacted
through resolution or by-law of the board ;

(e) The decisions of the Courts in litigation brought before
then, ‘

Secondly, Enns (1961:3) describes the very unique nature of
Canada's present constitution. His conclusion is simply that it
differs significantly from that of the United States.

A nation's constitution may be largely written and Preserved
in documentary form, largely unwritten and preser-2d in tradi-
tional and customary usage as exenplified by Court precedents
and social practice, or it may be a combination of both--partly
written and partly unwritten.

The constitution of the United States is an example of the
first type. 1In written form it insures a high degree of per-
manence in the basic rights and principles which it lays down.
Although amendments to such a constitution are Possible, a nation
does not tamper lightly with its fundamental law and therefore
a written constitution guarantees a high degree of stability.

R e
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The same author (1961:4) continues.
The British constitution, as an example of the second type,
is largely unwritten and depends mainly upen the body of legal

precedent accumulated over the years.... ’

~ The Canadian constitution represents a compromise tetween

the two extremes cited. Although the British traadition of
common law 1s very strong in Canada, the young nation with an
extremely heterogeneous population, unique geography and socio-
political pattern, could not entrust its supreme law to a
completely unwritten form. Thus Canada has a constitution
partly wirtten in the B.N.A. Act and its amendments, and partly
uwritten in English common law. )

h

This research of Enns is relevant tj) this thesis for it leads
to the logical conclusion that the constitutional framework of the
Unite. States as it relates to educationa; matte;s in that country
is not a relévant ffamework for matters of Canadian education
concern, |

Bargen's study (1961) was limited to questions of legal
status in general. In’particular it considered the status of the
%tgdent as the law defined it in terms of negligence. In brief,'
Bargen‘(l961)eétablished that a dﬁt& vas owed by e&ucational officials
to sfudents énd that a breach ofbsuch duty could lead to iegal con-
sequence 5y way of an action for negligénce. That point of Bargen's
study p;ovides one of the major sfarting points fér this pérticular
thesis. | ' . - |

In brief, each of the Canadian'siudies noted above emphasized
the impact of‘Canadian law upon educational issues of rights, status,

juriSdiction»g; capacity in matters of educational concern. This

thesis, on the other hand, does not look $0'the rule of law in terms
4
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of status, jurisdiction rights or capacity; but rather looks to the
rule of law as it affects processes of educational adninistration,

I have been unable to note published writing.of research specific to

the impact of Canadian law upon processes of educational administration.

In contrast, it is true that a great deal of American research

has been devoted to the process of educational administration in the

legal context of the United 3tates. The extent of that writing is

-reflected by an cbservation of Hogan (1974:6) as he traces the impact

of the United States law_uvon educational processes iIn the United
States.

Tt is estimated that aﬁroximateh 140,000 court cases
affecting the organizction, administration and Programs of
schools were decided btetween 1789 and 1971,

Numerous writings of researchers emanate from those cases in
the United States and in general, such research focuses upon the
constitutional questions to which those givé rise.

The‘unique character of the Canddian Constitution and its
fundamental difference from that of the United Statéé as noted above
simply means that the validity of the American research must be
restricted to the educational context of the’Uhited States.

All that can be added in terms of relevant literature reviéw
1s to note the concept of Rule of law as it is viewed in Canadian
legal context.

The Mchuer Report (1958) directs itself to a Jurisprudential
study of that concept. At page 59, McCruer summarizes the reaning

in general terms:
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It embraces the adoption in each legal system of safeguards
apprropriate to it to protect the rights of individual ftroem
unjust encroachment or infringement on basic rights by
arbitrary action. . '

It is that broad understanding as to the meaning of "Rule
of law" that is relevant to this thesis which proposes to concern
itself with a Canad.an legal Perspective on selected administrative
Processes in education.

Inlsummary this very brief review of the research literature
emphasizes four points:

1., That there is a very limited amount of Canadian educational
research as to impact of Canadian law on Canadian edu-
cational concerns. : . ‘

2. That the topic of administrative process inherent to
educational administration An Canada remains a topic
demanding legal research.,

3. That the conclusions of United States researchers are not
applicable to Canadian administrative practices.
4, That there are recognized processes and tasks inherent to
the discipline of educational administration as practiced

by Canadian administrators.
\

Organization of the Thesis

Thé first chapter presents a development of the study
~ including:

1, A statemenp of the Problem.,

'2. The significance of the stﬁdy.

3. A design for the study,

L. A definition of terms. ' , !
5+ The delimitations. |

6. The limitations.

7. The assumptions.

oS
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8. A review of relevant literature,

9. The organization of the thesis,

\

The second chapter describes the legal requirements of the

Canadian law of libel and slander as it affects the selected

communicative tasks of receiving, maintaining, orginating and tranz-

— mitting of information which is defamatory in nature.

The third chapter applies th: legal requirements of admini-

strative law as they relate to the "decision-making" tasks of

hearing, considering and deciding as performed by educational

administrators in Canadian legal context,

. The fourth chapter includes speculation as to the legal

requirements related to the standards of performance quired to be

met in the task of providing educational programs, -
~ 2y
The Tifth chapter summarizes and provides cohesion to the

topics of concern in this thesis. . It concludes by noting areas re-

quiring further study and research.



from other agenc

the kinds of commhinications dezlt with

ies,

paert cf their dzily routine.

Such communications and administirative

are subject

ir particular.

to rule of

It is the purpose of this chapter ¢

LW

in

generz

These aspects of communicating are exa:7l25 o

and to the

ty such admin

1istratcrs as a

tasks related theretc

law cf defamaticn
ncern. iiself

Chapter 2
CADMIVISTRATIVE COMMITIICATICN: LIZEL ANI ZTANCEE
. Bducational administrators are reguired to communicate nforma-
tion concerning the atilitiez of cihers, the persconal and zcral
-qualities of others and the ;rivate ard rerscral regputaticn o others,
he . taSKQ of paintaining the r:"stcdv cf reccrds, receiving andi re-
orﬂing ianrmaticn, and Furtrermere frarsmiiting that ‘nforratlon i
other perscns 2 tasks inherent ic the comnmunicative preoces:z.
The nature cof some cf the = - rizl mainizired in the perzcnnel
, ‘ .
files of tezchers czar be damaging io perscrzl recutatisn, The muterizl
) - & .
“found in evalJative fil can te dam £ toc professicrnal recutaticn
anagin T p
»
rarti ularlf if allegat;ovs of inccnmpeternce within 2 filez cannce
te substantiated, .

In like nanner the pexscnal difficulties»cf ©ouger -3 find-ineic
way in reccrded fcrm cn to various student dccuments znd fi_2s. Specl”
family difficulty iz cften-times recorded in detall con o -ude- = cumuie-
tive records. The adninisirator in an educaticral sestiin- Iz cherged
with re celving n*ghly confiderntial and cften-itimes damagir: mat-rial

-



Wwith the deveicpment of the law of deramaticn and the current st.iie
that law as it exists in Carad | ‘mecifically, this chapter
1 aprly that law tc the comﬁun -ve tasks performed by educaticﬁal
uninistrators.,
Irn this chapter, I will make usze of *the cencept of brivate

wrong as o general legal framework in wnich tc consider the tortious
act of defamation in its two distinct forms of actiorn: 1ibel and
slander. The esserntial ingredients of defamatory material will te
Izolated ard the légal cerecert of publi-aticrn will te clarified. The

2adirg commcr law cases, as aprlied in cCanadiar law and as mcdified

[

oy Caradlan Previncial statutes, will provide the primary scurce cf

The second porticn of this chapter will examine “he dsferce

(9]

T Justification, the truth of the alleged defamatory remark, as an
anszwer to a qharge of defzmatior. The present public-pclicy laws
of privilege as they exist in Canadian lew will be ncted in cor.-
siderable detail.

The remairder of the chaster will consider the stecific impacis
¢ such law uper Bducatiornal aspects of +he ?ommunicatidns Trccess,
The legal position of the administrator who originéteé, receive:

transmits, or maintairs security of petentially defamatory materials

will ©te ncted and suiggestions made +o avoid legal culpability,

The Common Law and Tort

Tert law, loocsely defined as the law of trivate wrcngs, has

derived its meaning frcm nearly every area of the Znglish common law

Iy
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as roted by Linden (1268:1

SThe cemmen law of this cowiry has been busflt up not b
the writings cof lecsic Jur but by the
sumriing wp of Judges * cornsisting of
clain men, not usualls st_dont: Z L accustomed to
subtle reasoning, but erdowed, so far as experience gces, as a

’

ex
- 1 y e S
ind, 1f an argument hos

gereral rule, with freat commen sercse, £
T re put in terms i which cnly 2 schooled man could urder-
stand, ther T am always very dcutiful wnether it can vessibly
te exrressing the commen law.
Tre lack of a cchesive principle in the ~:1°5h t.osed common
law becormes even more apparent when the relevan ~rii~" of the Guebec

Civil Cede, Articie 1053, is viewed in corntrast:

0
-

wvery person capable of discerning right from wreng is
respensitle for the damage caused ty his fault to another, whether
by rosiiive act impruderce, reglect, or want of skill,

Chambers (1O°l 1, notirg the differert inherent nature of the

a

common law znd of the code cf Quebec, comments that theé approach of the
code in clearly establishing culpability for wreng deing is antithetical
to the arproach of the commen law:

The basic questicn in our common law courts is nct whether
a rerson capatle cf discerming right from wrong is responsible
fer the damage czused by his fault tc another but whether the
plaintiff has on the facts established a cause cf action,.that
1s, has the plaintiff fitted his particular cleim into cne of o
the headings of wrongs for -imich the couris will ccarel the
defendant to compensate hin¢ '

The common law being based on experience rather than principléA

has made the definition of tort law a difficult task. Linden (1968:14) -
*©

"quoting from C.A. Wright, the recognized "Dean" of Canadian tort

lawyers, has written:

While nc definition of a tort has yet teen made tha+ affcrds
any satisfactcry assistance in the solution of. the problems we :
shall encounter, the purpose, or function, of the law cof torts

te stated fairly simply. Arising out of the various-and



ever increasing clashes of the zetivitlies of rersons living in
% commor society, carrying on business in competiticn with
fellew memcers of that society, owning property, which
any one of a theusand ways affect the person cr property
others, in short doing all the things that constitute m
living, there must of necessity be lesses, or injuries o el
kinds ‘susained zs a result of the activities of cthers. The
purpese of the law of torts is to adjust these losses and to
afferd compensation for injuries sustaired by cne person as the
‘result of the cornduct of arcther. The introduction of rrinting,
by facilitating the manner in which a marn's reputaticn might

be injured by the disseminaticn of the printed wcrd, had a
tremerndous effect on the law of defamation.

An earlier writer (Harrer, 1354} described tcrt law as pre-

3
tecting varicus "irnteresisz". Within these interests was crn2 Identifled
as "irterest ir honour and reputaticn”., It is within this interest

of "horour and reputaticn' tha% the zcticn of defamaticn lies. It 1s

IRl e [

+nhiz same "interest” © recuiztion”™ or of professioral and private
competency that concerns the educaticnal adninistirator in his perfor-

nance of evaluatiwe tasks and ccmmunicative tasks related theretc.

B

Defamation’
Within the merulous field of tert law lies the even more
intricate law of defamation. Chamters (1971:50) comments as follows:
The Tield of defama®ién is undoubtedly the mest intricate
ir mwodern tort l=w. Its labyrinths reek of medizeval fine
distincticrs and lcgic gives way to histoery, tut the subject is
(an) iceberg, much more bulky and deadly beneath the surface.

That in the common law, a tort action for disparagement of

name or reputation is weil'founded, is established ty the comments

of Cave J. Scott .v Simpson (1882) 8 Q.B.D., 503.

The law recCognizes in every marm a right to have the esti-
mation in which he stands in the cpinicn of others ur “fected
by false- statements to his discredit.



In trief there is 2 right in cemmon law not to be defamed. The
o ;

varicus “rovinces have reinforced the commen law rights by legisla-

tive ernactnert, These specific ernactments will be noted at a2 later

peirt in this chapter. -

Pal

' The educaticnal administrator is ir the positicn of receiving
complaints from membters of the public as well as from supericrs and

“'< I3 3 . K " - :
subcrdirates within his owr organization. Irherent tc complaints is

material that terds to reduce ore's estimaticrn in the eyes of ptners.

Clearly, thiz would be so in the nypethetical situaticn wherein an

administrator had informaticr to the effect that Miss 'X' is & °

fo &

drunkard and 2 gossip. 3he is hated by students and parents alike .

13

Such commerts, ifk assumed to lower esiimation, of Miss 'X', are in law,

o

defamatory.

That people act with malice iz as»fact of 1life and further

that éxaggeration colers comment are factcrs Empinging upen the tuth

£ zllegaticns. This being so, it geems odbvicus that the educaticnal
administrater at some time or cther will receive, maintain cr trarsmit

material which cn its face iz clearly defamatory:”

.

Forms of Commen Law Defamaticn . .

-

Defamation of character can be communicated in one of the twc

tortious acts of lidel or slander. Gately (1960:47) defines the two
acts respectively in the followjng terms:

Any permanent form of defamation may constitute a litel,

+ need not necessarily take the fcrm of written or printed

words.

In summzry, the distinction seems to be in the degree of

2lel
.



permanency. The lack of logical legal principle distinguishing the act
of slander from litel is commented upon by McArthur J. Meldrum v

Australian Breadcastine Limited (1932) V.L.R. 245 Supreme Court of

Victoriz:

The reasons for the distinction between libel and slander )
are histcrical and have no logical principle underlying then.

A ruling:;as therefore made thaf the defendant who had written
a2 defamatory script seemingly an act of 1libel, and thereupon bdbread-
cast the same, an apparent slarder, had in law committed a slanderous
and nct a libeldcus act.

The implications which flow from the distinction befween
slander and libelltake on legal '=ignificance in the Qpera%ion ct
Canadian law.

To say and to mak% kncwn verbaily that Miss "X" is a drunkard
and a gossip and that she is hated by students and»ﬁarents aliﬁe is
to ccﬁmit.slander. This hypothetlical examrle of a slander could by ;
itself not suppert an action at comren law unless Miss "X" could also
prove actual monétary loss arising from the remarks, Losg.éf Job
would be cne situation sdfficient to establish pecuniary loss,

In contrast, to write and make known in more vermarent form
that same éomment is to commit libel and libel is actionable at common
law without proof of actual damage. No actual loss, need be sustained.
An action fof slander without actual proof cf pecuﬁiary damage simply
will not lie wheréas an aciioﬁ for 1ibtel is complete without procf
‘of such damage.

The extent %o which this implication affects Canadian law will



te discussed later in this chapter.

The Legal Cohecept of Defamatory Material

That the material must be judged as defa$atory is; cf course,
key to the existence cf the tortiocus acts 5f 1libel or slandef. What
constitutes a defamation is a matter for consideration in each cace.
Chambers (1971:91) ir reference tc the leading case of Yousoupcf v

Metro Goldwyn Mayer Pictures Ltd. (1930) T.L.R. 581, C.A. notes the

legal framework into-which the defamation must fall.

Discredit does not only include the old formula of hatred,
ridicule or contempt but also any statement which would induce
others to shun the defamed person.

The recent case of Murphy v LaMarsh (1971) 2 W.W.R. 195
establishes that the statement still represents the sféte‘cf law as
it'i; appiied in Canada. The defendant, a iawyer and former cabinet
minister, was fprcedatovpay damages to a newspaper réporter to whom
she had referred as "a .person thoroughly detested by his colleagueé".

The hypothetical cage ci the remarks pertalnlng to Misg "X"

.are clearly within the ambit of Murphy v LaMarsh case. Bothvcomments

were such as to induce others to shun the defamed perscn.

The Principles of Interpretation .

Defamation is a matter of 1nterpr°tation and Canadian courts
have laid down some general principles as to how communications should
be Judlc;ouSIy 1rte*pre+ed

1. The courts must decide the question (of defamation) upon

an interpretation which is reasonably plain and fair. Bulletin

Co. V Sheppard (1917) 3 W.W.R. 279,

2., Defamation must rely on the plain and natural meanlng of
© the words. Meier v Klctz (1928) 2 W.W.R. 84

e tmam e
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3. Courts of Justice will not put a forced constriction upon
words. Ward v McIntyre (1920) 48 ¥.3.R. 235.

b4,, The court is not disposed to place reliance upon any :
precedents of action of slander in that age (the 16th Century)
when it was fashionable o introduce into the consideration of
then (actions of slander) such subtleties as the good sense of
nedern times has repudiated. Beardsley v Dibbles (1841) 3 N.B.R.
246, . ‘ '

The common law is not so absurd as tc permit anyone to lay

hold of = single word in a statement. As it 1s commen sense, so
4 comr o law that the whole of the circumstances under which
word iz 2d and the whole of the context must be considered.

1 v McBrids (1911) L.R. 555 C.A.

cutt o defematory material is not in itself a tortious act.
To utter such i erial and subsequently to publish it is a tcrtious
act. Any " “hellcus or slandero - defamation in order to be actionable

at law must have been published. The remarks of Lord Esher M.R. in

Pullman v Hill “1891) 1 Q.B. 257 defines the act of publishing:

. The making known of‘defamatory material, after it has been
written: If the statement is sent. straight to the person of
whom it is written there is no publication of it, :

Gately (1960:82) comments on the law as it applies tc the act
cf slander:
So in the case of a slander, the words must be uttered in
the hearing of some third person. If they are uttered in the
hearing of the person slandered only, there is no publication
and therefore no action will lie,
‘To tell or write to Miss "X".under circumstances wherein only
she wili receive the admittedly defamatory material.is not, in law,
to commit an actionable .wrong against her in terms of libel or slander.

The reasoning of the law is that no harm has accrued to her since

cthers are not aware of the defamation. The defamation has .not teen



published - or made known - to others.

In trief, no action will lie for actions of defamation in the
absence of publication. In general, publication can be effected by
any act on the part of the alleged defamer which conveys the defamatory
meaning to a person othei than the person alleged to have been de-

famed.
Gately (1960:83-89) illustrates examples of publication:

1. If, for example, a person reads a defamatory letter,
kmowing it is defamatory, to any person other than the person
defamed there 1is a publication. »

2.  Again, - if the writer of 2 defamatory letter, hands the
letter to his clerk to be copled or typewritten before it is
sent to the person defamed, and the clerk does copy or typewrite
the letter, there is a publication of a libel to the clerk.
3. As a general rule, when a letter is addressed to a parti-
cular person, the writer is not responsible except for a pub-
lication to that person.

If "A" addresses to "B" a letter defamatory of him and

"B". chows or reads the letter to "C", the publication of the.
letter to "C" by "B" is, his own act for which "A" will not /
be liable.

But if in the circumstances of the case, the writer knows
that the letter will be opened and read by some other perscn,
other than the person to whom he addresses it, he will te
liable for the publicatic tc that person.,

Unintentional Publication

At common law and in present Canadian law the defendant is
liable for the unintentionél publicat.~~ of defamatory matter to a
third person unless it can be shown that such publication was not due
to any want of care on thgfpaférOfyfhe alleged defamer. Gately (1960:

89) notes:

1. Thus if “A" drops in the public street a defamatory

26
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document and "B" picks it up and reads it, "A" will be liable
for the publlcation to "B" for such was due to his want of care
in the custedy of the document.

2. Similarly “A" will be liable if he utters defamatory words
in so loud a voice that "B" overhears what he says, whether h °
knows that "B" is within hearing or not unless he can show

that he did not know and had no ~Teason to suppose that any

one was within hearing.

3. 8o, if the writer of a defamatory letter were to lock it
up in his desk, and a thief were to break open the desk, take
away the letter, and make its comments known, +that would not
be a publication for which the writer would be liable,

The Defence of Justification

| The response to a cherge of libel or slander that the slander
“or libel is in fact true is, in law, a complete answer. The onus,
however, of estéblishing the truth is upon the person ¢harged with
making the defamation.

_Suéh a defence, known as the defence of Justification is an

onerous one to establish. Canadian la;, following the English common
law, has established a strict apélicafion for the defence. Clute J.

Augustine Rotary Engine Company v Saturday Night- Ltd. (1971) 38 0.L.R.

609 notes: o
To succeed upon the plea of justificafion the defendént must
prove not only that the facts were truly stated but also that the
_innuendo is true. He must justify every injurious imputation.
Considered in terms ‘of the case of Miss "X", as previously
;alluded to, the author of these remarks, upon thei; publication, can
escape the legzl conséquences_which flow from allegations:of drunken-
ﬁess, gossipy nature and pobr relationships with parents and students.
5nly if all such statements can be strictly proved. The difficulties

in so doing are obvious but they are difficulties the defameﬁ must



overcome .
Tc conclude, truth is only a defence if it can be strictly
proven. Such a task is often difficult and hence the defence is a
limited one. The English case Belt v lowes (1882) 51 L.J.Q.B.
established the rigidity df the plea of jusﬁification by holding

that the law presumes defamatory words to be false.

Occasions of Privilege

A defamatory statement having been duly published and not
Justified by the defence of justification can still be made without

1egal culpability, provided that the circumstancés or occasions of

its publication are privileged, as defined by law. In brief, this

simply means that as a matter"bf public policy there are circumstances

in which a ﬁerson.should nct be held responsible for the consequences
arising from bublication of adhittedly defamatory remarks. These
occasions of privilege fall under two heads:

1, _Absoiute'Privilege

2. Qualified Privilege

~

Absolute Privilege

In Canada the 1aw is well known; Per Duff J..Waterburx v
Dew (1876), 16 N.B.R. C.A.

In all cases where the absolute immunity (privilege) from
. actions has been secured, it has been upon the ground that it
was for the public interest that such an immunity should be given;
and that for the public good a private mischief night have to be
endured. : W

The case of O'Connor v Waldron (1935) 1 W.W.R., 76 established

in Canada that such occasions of abgsolute privilege were restricted,
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to statements made in courts of justice or in tribunals which function

as courts. The protection offered by absolute privilege simply does

not arise in the daily activities of the educational administraﬂof.

qualified Privilege

Gately (1960:189) comments:
There are occasions upon which on grounds of public policy,
a person may, without incurring legal liability, make statements
about another which are defamatory and in fact untrue. Cn such
occasions a man stating what he believes to be truth about another
' is protected, provided he makes the statement honestly and with-
out improper motive.
A more recent writer @art?r—Ruck, 1972:137-150) notes that
the occasions of qualified privilege are matters of law to be detex-
mined in each case. The; 'eﬁerally fall into one of the fcllowing
categories:
1. The duty to commur. ate
2. Statements made in the protection of an interest
3. Statéments made in certain classes of reports
Of these categories the first two are of significance to the
educational administrator. In all cases, however, it must be noted

,ﬁhét malice or excess of publication will not be protected by a plea

of privilege.

A Duty to Communicate: Qualified Privilege

It is not sufficient that the duty to communicate be only in
‘the pérson who communicates, for there must also be a reciprocal duty
to receive on the part of the person who receiVES’such information.

The question as to whether or not such corresponding duties do exist
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is a matter of judgement in each case.

To apply this rule to the‘hypothetical situation of Miss "X",
it>may well be that the defamer who has published such © ‘“erial which
is incapablé(of proof, may seek the legal protéction of privilege by
establishing:

1. There was a duty to make the material Inown.

2. There was a reciprocal duty on the part of the person to
whom it was published to receive that information.

Most administrative reports will fall withir this ambit.
Reports by principals to superintendents, and the usual inter-office
reports will normally be protected by privilege. The danger lies in
an excessive publication. To make sucb statements about Miss "X"
at a public meeting might well be excessive and hence not privileged.
TO'distribute copies of a complaint to those unauthoriged to receive
them will destroy privilege. To discuss fhe_allegétions about Miss
"X" in thé.presence of others may well be an excess of.publication
and Miss "X" will be able to establish that Privilege was destroyed.

The duty to communicaﬁe or receive information need not.only
be a legal cne the.sense that it is imposed by stétute) but‘it
' may well.be one that is deeﬁed to exist as a moral or social duty.

That this is the present state of Canadian law is noted in +he casg .

of Arnott v College of Physicians and Surgeons of Saskatchewan (1954)

S.C.R. 538,

A privileged occasion (qualified) is an occasion where the
Person who makes a communication has an interest or legal duty,
social or moral, to make it to the person to whom it is made,
and the person to whom it is made has a corresponding interest
to receive it. o



It is not the purpose of this chapter to examine the myriad e
of cases which are reported concerning the existence of such duties.
The general concept is in my opinien best presented by the question
raised by Lindley J. in Stuart v Bell (1891) . Q.B. 344, 350.

Would the great mass of right-minded men in the position of
the defendant have considered it their duty, under the. circum-
stances, to make the communication?

Carter-Ruck (1972:138) puts it more simply:

Was it reasonable that the defendant published the statement
complained of? _ -

Information may be given in reply toAa query and receive fhe
benefit of the defence of qualified privilege.

To consider this i1 relation to the defamation of Miss "X"
is to suggest that the defence of privilege for the defamer is more
viable if the material in question was published in response to a
valid inquiry. In contrast, the volunteering of defamatory material
in terms of law suggests malice, and is evidence of malice. Malice
destr5ys privilege of law.

The implications fgr educational administrators are obvious.
The proper time to provide information 1s in response to legitimate
inqﬁiry. To receive volunteered information demands administrativé
sensitivity to the existence of malice.

The existence of a moral‘duty to communicate or receive
communication finds its basis according to Carter-Ruck (1972:139)
on the existence c¢f confidential relationship existing between the
parties. This suggests that statements made in the course of confi-

dential relationships existing between administrators and students or



adninistratcrs and pervnts o ..d thus oe sretected,
An iIrteresting Coadlan case Mather 0 v Brown, (115 &°
W.5.R. 198, estabtlished tha*t statements nade L2 ohoyp manager to ot

pliiutiff's mcther concerning an azlleged theft were froitecied ol o
occasion of privilege,

The shop keeper reported tc the complainant's hcther thas the
daughter (complainant), a youns girl, had ccmrmitted thef: wit%in “he
store. The daughter suved the shcp keeper fcr defamation cn the bacis
of his statement tc the mother. The thef:, being ircaparle cf prcef,
left the store keeper in the unccmfortable pesiiicrn of naving defamed
and published what in law.amountéd tc an unt:ﬁthful stategent, The
shep keeper claimed the occasiocn of ;ublicaticn Wwes privileged on a
basis of a moral duty to inform the nother., This plea was accepted

»
by ‘the court.
A logical applicatior of this case tc the field of educaticn
egests that a similar meral duty crn the part <f educai:rs tc discuss
1ts' behaviour with parents would be reccgnized. This veing sc,
communications betweer parerts and educators would accorﬁingly
"be privileged.

It is important to note that although the handing of 2 letter
td a typist for copying is a publication as noted previcusly in this
chapter, the occasion éf such publication is deemed in law tc be one

of(g;éiified rrivilege provided it is doze in the normal course of

business.

‘ s

A further comment of Carter-Ruck (1972:140) is significant a

this point:_



<«

There may, however, be cccasions when it 1z recessary to
nake an imputation of such a sericus character that it would ke
impraper tc use ordinary methcds and in such a case publicaticn
s &

+ ot

10z secr=tary or 3 typist weuld net te pretected.

[PLUN S

Statements Made in the Pretection of an Interest

Statements made in the rtrctection of interests fall under ol

three heads:

1. Private Interests

2. Tublic Interests

3. Cemmon Interests .

In generzl, & person whcse reputaticn has been attacred is
rrivilaged in addiessi:g_his defence. If Miss "X" in reply to the
defematiorn made by "Y" should reply tc the effect the "Y" iz 2 liar
ard incompetent tc judge, then Miss "X" can clalim privilege for her
defamatory remarks agszinst "7", She was simply protectiné a private
interest, her» reputation.

N ; "eni case of -interest tc this chapter is that of Mallet
v Clarke 28) 70 D.L.R. 67. The plaintiff, a former student, had

attended a Vccational school in Britisn Cclumbia for the purpose of

learning hairdressing and s' -equently had reern expelled, Tke student

" “complained to a local newspaper atout the alleged injustice of this

expulsion. The newspaper, on rhoning the principal, had been in-

formed by him that the student, Malief, had been "ferminated pér~'

mi...~tly for conduct detrimental to his class and his customers....

ard that he lacked the tact and adaptability for his chosen profession.
The student claimed he had beer slandered. The words were held

to be defamatory and published. The principal was held not to be

P
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liatle fcf the alleged slander since the remarks were nade in reply
te a charge cf acting withcut justice . "he student, Méllet._ The
administratcr was simply defending a pr .te interest, his own re-
putation, and thus the remarksrso madé/ﬁere prbli;qu under the pro-
tection of privilege. ﬂ

Defamator} méterial publisheﬁ in rrotecting a public interest
. 1s corsidered published under circumstances of qualified privilege,
This situation generally takes the fcrm of cemplaint to a public
official as to the imprcper cenduct of a perscr in the exercige of
purlic duty. In order tc qualify for this prétec*icn, Cartér—Huck
(1?72:l%h? nc%es that the urderlying meotive of the complainant nust
te eithér for an investigatlon of the wrong or z redress cf a WIong.
A mere desire for invective doésAnot allow the pperation of privilege
as a deferce, Educatiéﬁal administrators whc deal with complaints.
frem the .public will facé this situati nunoer of times. The
relevant‘law‘in Carada is established oy the case cf McIntyre v
McBearn (135f) 13 U.C.3.B. 53, This case nctes that a statement
.made'by 2 body of citizens living in a schoel district as to the
“irtemperant and immoral" behaviour cf :he Zocal teacher was deermed
made under conditions of privilege such ;Latement being in further-
x;nce of a public interest.

Statements made in support of a2 common interest are, iﬂ?the
absghée of malice, considered made under circumstance of quaiified
xrprivilege. The- mcst oovious example of a common interest as far as

education is ccncerned is *that which exists by common membership in

3L
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a proféssicnal association. A complaint about Miss "X" to the teacher's
association by a fellow member of that association could well be con-
strued as being privileéed in the sen;e that it related to a ccmmon
Anterest, thag éommén interest being the welfare of the teaching ﬁro—'
fession. This brarch of the law is replete with - ~hnicality and
hence will not ke further elaborated.,

The administrative implicaticrn arising from these sitﬁations
gill be a matter of conéern towards thé end of thié chapter. At this

peint it suffites to conclude that the law of defamation does not -

]

prevent commuﬁication but rather racilitates it under legally defined

conditions.

The Law of Defamation in Canadian Context:

The British North Anerica Act 1867 provides the constitutional
framework for the laﬁ of libtel and slander. The’Constitution assigns
differential legislati&é powers to central and provincial jurisdictions
and in so doing has quite clearly placed the matter of civil defama-
tion withiﬁ the legislative'competence of the various procvinces.

The, laws gf.Céh;da‘and the comnon law provincéé (which excludes
Quebec) are baséd upon the common law of England and hence those
aspects of the English“comnon‘law which relate to the legal meaning
of defamation as a tortious act, the distiﬁcti;ms between libel a.nd.
slander, the necessity and essence of ﬁhblication, the answer of a
defence of justification, and a plea of privilege (absolute or quali- ‘

fied) are matters of Canadian law.

<

The legal picture becomes fuzzy simply because statute law
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overrides common law and hence the coﬁ%on'law presented earlier in
this chapter has beer changed to the extent that rrovincial statute
law has initrcduced modification.

Additional.compliqations arise as =2ach province has elected
to chﬁnge the basic common law in-ways unique to'its own needs.
This means that thefe 1s no single law of libel and slander, although
each province save Quebec shares a common basé §f commén law.

The laws of Quebec are not within the scope.of tﬁis study,
but as a matter of interest the comments of Caiter:ﬁuck (1972:283)
~clarify the Quebec legel picture,

©

There has been considerable discussiocn in Quebec as to whether
the law of defamation of the province is based on French law
or on English common law, It now seems finally decided %hat
articles 1053 and 1054 of the Quebec Civil Code apply to action
for defamation and not the English common law.

In terms of +the eaily'common law which applied, prior to pro-
vincial enactments modifying that law; the distinction between libel
and slander took on legal significance. The common law act of slander
was -simply not complete without proof of actual pecuniary loss. On
the other hand common law action for litel was considered as Com—
plete, in terms of law, upon proof of pubiication of defamatofy
material, \

Some.slanders in the common law were’ considered complete even
' though actual pecuniary damage cculd not be proved. 1In a sense these
- were really slanders of a parﬁicularly heinous nature, The‘tyIESLOf

slanders immune from necessity of proving damage can be classed under

four heads. Canadian law, as expressed by the provinces, still



excepts these four specific slanders from the géneral rule that damages
nust be proven.
1. Imputations cf the commissicn of & criminal offence.
2. Imputations of having certain contagious diseases.
3;7 Iﬁputations of unchastity against a woman.
4, imputatiQns calculated to disparége a verson in any office,
profession, calling, trade of business held or carried

on by him at the time of publication.

The effects of provincial law hereinafter summarized have been

twofold:

1

1. To establish a statutory basis for actions of defamation,

2. To eliminate, in some cases, the commen law distinction
between livel and slander.

Provincial Statutes Concerning Defamation

The summaries below relate only to major substantive changes
brought about in the common law of defamation by virtue of statutory
enactment. The many procedurai~changes'are not ccnsidered. Carter-
Ruck . (1972:272-291) provides a summary.

1. Alterte |

The Defamation Act (G37) R.S.A. 1970 provides in section 3:

An action lies for defamztion and in an action for defamatiom
where defamation is proved damage shall be presumed.

?his simply means that the common law distihction between libel
and slander is eliminated and that damage arising for commission of
the act in either fo;m reed nét be proved. In brief, Miss "X" need
'hot prové damage arisiﬂg from the remarks stated verbally about her

to octhers. Slander, like libel, is actiongble.per se,

~



2. British Columbia

|
The Litel and Slander Act R.S.B. C 1940 dees little tc change
the English common law. The distinction between 1libel and
slander remains as a matter of law.

3. Manitoba

The Defamation Act 1970 R.S.M. ., 20 is very similar to that
of Alterta and hence the distinction between libel and-slander
is elimirated and damages are presumed,

Section 19 of the act is unique in English law in that:

Publication of a libel against a race or religious creed likely
to expose persons belonging to the race or professing the re-
ligious creed to hatred, contempt or ridicule and tending to
ralise unrest or disorder among the’people entitles a person
belonging to the race or professing the religicus creed to sue
for an injunction, to prevent publication or circulation of the
libel, '

L4, YNew Brunswick

The relevant statutory provisions axre contained in the
Defamation Act R.S.N.B., 1952 C.58., The distinction tetween
1libel and slander is eliminated, ‘ '

5. Newfoundland
The relevant statutes occur in an act entitled An Act Resg-

pecting Slander R.S.N., 1952 C, 133, Very 1little substantive

change is made to the English common law. '

6. Nova Scotia

The relevant statute known as The Defamation Act R.S.M. 1967
C., 98 does little to amend the English common law., The distinc-
tions between 1libel and slander are maintained.

7. Ontario

-The relevaht statute .entitled The Libel andTSlander Act
R.S.0. 1960 C. 211 maintains the distinciion between libel and
slander. .

8., Prince Edward Island

The relevant statute entitled The Defamation Act R.S.P.E.I. C.
41 eliminated the-distinction between libel and slander. Damages




are also presuned.
2. Saskatchewan

The relevant legislation is similar to that of Cntario, and
is entitled The Libel and Slander Act R.S.S.,1965 C, 10,

Administrative Implications

Inherent to the communicative process are certain distinct
administrative tasks. Selected for the purpose of this study are

those:

1. That concern the custody and maintenance of material which
has the legal potentiality of being defamatory.

" 2. That concerns the receipt or receiving of material that is
potentially defamatory.

3. That concerns the transmission of material which is poten-
tially defamatory.

Custody of Potentially Defamatory Material

The custodian of information as xept in form: of written files
cannot be in a position vo have personal knowledge of all of the
content of‘suéhifilgs. YSome categories of fiies quite.clearly pPossess
a greater capacity than otbers to contain‘potentiélly defamatory |
material. Personal files a;e particularly susceptible.

Likewise the personal fiiés of students containing a great
deal of personal information possess a high capaéity to éontain
défamatory material. A file coﬁtaining information to the effect
that a child's father is subjéct to a drinking problem, if untrue

or incapable of proof, is clearly defamatory, not to the child butB

to the parent.
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It is not an offence to possess defamatcry material., To have
possession of the comments as fhey relate to Miss "X" filed away in
some manner is permissible. The protlems arise when others acquire

access to that information. The case of Edgeworth v ¥ew York Cen-

tral (1936) 2 D.L.R. 577 is. significant to this point.

The plaintiff, a former train emplpyee of the company, had
been dismlssed. The letter of dismissal alleged he had committed
an act of sexuél intércourse with a passenger andrthis was the
apparent‘ground of dismissal., A copy of the'letter was filed in the
company's files. Several employéés of the company had access to
those fiies and hence the allegation, clearly defamatory, became
published. The circumstances of the publicaticn were nct construed
by the ccurt as occurring underlan occasion of privilegé and hence
the defendant was liable for libel.

This case establishes that poor filing practices resulting in
publication of defamatory material destréys the defencevof'i;ivilege.
The privilege is destroyed even though the ﬁérsonAto whom the materiai
‘ is published is employed by thev defendant orga.nizatioﬁ. This case,
applied to that of the hypothetical ind much maligned Miss X,
_points to the féct)that those libellous remarks- concerning hér must
te securely filed and that access to'thgt file be restriéted; To
do otherwise is“to destroy the privilege which would normally accrue.

The danger of maintaining custody of files containing defamatory

O

material relates to the danger of publication,
Tpe rroblem of maintaining copies presents a similar potential

hazard and hence material potentially defamatory should not be copied
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unless absolutely necessary. The distribution of copies must be
restricted. The secure filing of copies is essential.

That defamatory material should bte kept at all is open to
question, and hence it may be wise to remobe such material, see to
its destruction and thereby prevent publication at a later date.

The modern use of coﬁputers to "store” information poses unique

problems to the person charged with the responsibility of custody.
The questlon immediately arises as to the degree of access others
have to stored 1nformatlon. If others retrieve information under
occasions where privilege cannot be establiéhéd, fhén publication
completes the act OL 11bel and 1liability may exist.

This means that the task of custody must mean more than merely
keeping. The task responsibility must extend to limiting access'to
material or in§uring that any pﬁblication occurs under privileged
circumstaﬁce._

The administrative tasks of custody mué% therefore establish
security of files as a priority. Other task aspec£s must irsure
that publication is available only to thcse having a valid'legal
interest to see the information. FPerhaps the most importaﬁt task of
all is to see to the destruction cf defamatory material at the

earliest possible time to prevent future publication.

The Receipt of Information

On the surface, the administrative task of receiving infor-

mation poses no legal problems. The act of receiving or overhearing

a defamatory remark is not a tortious act. It matters not whether
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the source éf the defamation is outside or inside the formal edu-
cationalerganization simply because the legal implications in each
situation are similar.

In eachlcase, the receipt of defématory material completes
the act of libel or slander. The administrator who recelves infor-
mation from others has had remarks published fo him., No legal
liability lies against one who becomes aware of defamatory>Material.
The act’of puﬁlication renders thg originator legally respon;ib%e
for the defamation., It follows that the originator can only escape
that liability if the defamation can be justified or if the occasion
of publication can be privileged. '

The responsible administréﬁo; must be aware of the originator's
1egél'position. There is little that he can do in terms of justifi-
cation, for that is within fhe capacity of the person reporting.
There is much he can do to assure that privilege ;ill protect the
publicatioh. | |

| Quite clearly the administrator must know and appreciate his

own role within the educaticnal organization, Is it his duty to
listen to the complaint? What are £he formal chénnels of communi-
‘cation? These are the specific questions facing him. To perform
a function that is nof formally his 1s to deprive the:communicator
of privilege; for privilege only exists in publication situations
wherein the communiéétor has a duty to report and the receiver has
a reciprocal duty to receive. This simply means that the admini-

strator whose rcle it is to receive has the duty to receive. The



administrator who does not have sdch a role- cannot fulfil that
component of reciprocal duty essential to Privilege, and hence places
 the originator on dangerous legal ground. Clearly it is the duty \§
of this admlnlstrator to direct the originator to the proper re-
ceiver, and this he can only 1o by hav1ng a thorough knowledve of

the channels of communlcatlon.

Privilege Can be destroyed by malice or excessive publlcation
on the part of the oriéihator. There is little that an adhinistrator
°an do with malice other than to be sensitive to 1%, (n the other
hand the - oonslble admlnlstrator can help to assure that the remarks
are made in Privacy, and in the absence of others. To allow e:cessive
bublication ig to placelthe'oricinator in a tenuous PGsition,

' This means the person who ‘receives information should ass .
himself that he has legal capacity to do so: furthermore he should
control the transmittal of such material to the extent he is able in
order to assure privilege of publication and prevent e;cess of pub-
lication. The administrator who recelves the derogatory information
about Misg "X" must be aware that such information is legally de—_
famatory., He must not ccmpourid the situation by allowing its pub-
llcation in his presence unless he has the duty to llsten to complalnts
of this category., If it is his duty to receive, he should as far
as he is able, protect the’ originator in terms of privilege,

The legal attitude towards defamatory material ig clearly

that such defamatory materlal is presumed false. It follows that

o
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Justification from the originator. In

require some degree of
concreté terms it must surely be that the responsible administrator

I

will demand more than mere rumor to substantiate the defamations made '’

against Miss "X".

;Transmittal of Information

The duty to receive information éftentimes implies a sub-
sequent duty to transmit such information to.others. TIf that infor-
matign should be defamatory in nature then the transmitter becomes
iﬁ legal terms both the defamer and publisher. Clearly the transmitter
must:rely on privilege and justificétion'to vindicate his actiloens.

In meny administrative si- . "“ons, such aé that éf the voicing of
allegations made against ftic= "x, justification may simply not exist.
Hence it is fo the questiocn of prifilege that educational administrator
should divect their atteniion. |

| Privilege exists when concurr=-* and reciprocal duties to
transmit and receive exist.. Thé limits of duty to transmit are

defined by two cases,

The first of these cases, Prentice v Hamilton (1831) Draper 938,

provides an example wherein privilege was deemed not to exist.. The
duty of the originator, who is the defendant, is at issue.

The defendant told his employer that the plaintiff, a fellow
’eﬁployee, had stolen'money from the employer's business. The
liability of the defendant depended upon the que;tion of privilége

since the information was clearly defamatory and incapable of  proof

(unjustifiable). Privilege was held not to exist since the report

o



-made by the plaintiff was not within the ambit of his usual duties

as prescribed by the‘;Ehpany policy. There bteing ne duty to transmit,

there was not privilege and hence the plaintiff was legally culpable.

In contrast, the case of Hulmer Marshall J.P. 136 established
the existence of privilege on the basis of duty to report. The plain-
tiff teacher sued the defendant, a vice principal, on the basis of a
report\made by the defeﬁdant to the principal reporting durnken-
cn the pa.  of the plaintiff. The fact of drunkeness being inca,..oule
of strict proof meant that the case hinged on the qﬁestion of privilege.
Has there a duty to report? N

The‘duty to report was recognized by the éourt since such re-
ports were clearly within the usual duties of a vice-principal,

"These two cases simply establish that the duty té report and
hence>the protection of privilege i; dependent upon the formal role

of the person reporting. The implication of significance. to the

Y /

administrator is that he be well aware cf his rele. If it be his
role to report he must be aware of the formal channels of communication
so that a repcrt is made to-one entitled to receive. Within such
circumstances no legal danger.exists.

In conélusion: privilege must be real, it cannot be
manufectured, Carter-Ruck (1972:140) notes:

Nor will a étatement, which is published on an occasion which

is not in law privileged, become protected by having some

word, such as confidential, privalte, or personal put upon it.

This simply mears that administrators should be aware of the



law 2s it relates tc defamation, and that mere Mechnicality -t
labelling files as confidential or otherwise is not sufficient

assuage legal responsibility.

- ~
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Chapter 3.
“ - ADMTVISTBATIVE DECISIONS: ' \
ADMINTISTRATIVE LAW

.Ihe‘prcfessional’rcle of the educatioral administrator de-
’«m;nds the exercise of the poﬁervfbfAeCide. Modern writers have
noted the importaﬁpe 5f the proééss cf decigion mak;ng“as ar adm;ni—
strative pfocess; C;eﬁs;(i§70:90) notes: -
o Coﬁfémporary think;ng-aﬁout the nature of a@ministfation
both within and ‘out of education places dscision making .in a
central position. - : ’
Sergiovanni and Carver (197%;231) pl%ce decisién making at
the center of educational activity; %h;;st Simon (156011). sees the
process as key to the entiré adminisé;ati;éuﬁrecess;
In practice, the ‘educational administrator is charged with
making decisions which in many instances affect the rights of cthers. .
The right of a student to remain within a school\seiting;
the right of a student to select an educatioﬁ;l ﬁrogra@f‘and the -~
right of stﬁdents to interact generally may ;il be imfinéed upon
by the exeréise of décisioanaking power by educationéi administrator§i~'
| The rights'éf teachers to exercise their professional skilils ‘
- '

in the school setting, their rights of tenuré, promotion and’dég—.

ignation, are often times impinged upon by decisions made by



administrators in performance of their daily tasks.

The administrator ir an educaticnzl setting must face up to
thé fact that conflict will te a practical fact\ of life. The task
of deciding how to meet the interests of the individual
members cf the educatioral system and ;t the saﬁe time satisfy the
demands of the goals of the organization defines the challenge
implicit to the exercise o% decisicn-making powéfs. The challenge
becomes even greater when cne considers the role of paren£s. ;ax-
payers, and poiiticians as they apply rressures from #itﬁin and
éutside the organization.

A decision not tc decide can equally affect rights and can,
in the legal sense, be as important as decisicns which are pesitive.
In brief, ' = educational administrator cannot-escape the consequerces
of his decision. The fluidity of the contéxt within which‘theSé
Aecisions must be made has been defined oy March (1074:24) as an
_"educational anarchy”.

The rule of law in general andladm;nistrative law in parti-
cular attempts to bring scme‘order inio this apparent'state of
anarchy and hence thisbchaptgr-will ekag%ne the nature of the power
to decide the constraiﬁ{s upon its exereise,and will suggest gulde-
linesAfor administrative deCision-makiﬁg prccesses desfgned to achieve
justice. A study of selected court cases will be utilized to apply

legzl principles to matters of educational ccncern.
g T

‘e



THE POWER TC DECIDE: A LEGAL TERSPECTIVE

' .+ . Laux (1973:1) comments on the'legal nature of the admini- [
strative process and the functior of administrative lak;

More-specifically, the administrative law is that part of
cur whole body of law which concerns the transfer of. power
from legislatures to subordinate agencies, exercises of that
_power by the agencieé and review of the exertise of that power .
by the ccurts.... The complex of methods by which these agencies
carry cut their tasks of rule making, ad judication and related
functlons may properly te termed the_ administrative vrecess.

A legal concept of the pbwer to make deciéions Is crucial to
understandingbthe scope, nature and function of tge constraints im-
pirging on. that power by‘the'application of the legal principles of
administrative law, -

This chapter will emphasize both the (1) substantive nature

‘of +he decision-making. power as well as (2) the process involved in

its exercise as it is performed by the educational administrator.

Administrative and Judicial Powers To Decide

The definiticn of "administrative power s noted by McCruer
(1968:29) signifies:

A power is administrative if in the making of the decision,
the paramount considerations are matters of policy.

The report distinguishes "administrative" power from "judicial”

power, although the author points out that such distinctions cannot

Be construed as being mutually exclusive. McCruer notes (1968:28)
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A power is primarily judicial where the decision Is tc te
arrived at in accordance with goverming rules of law,.. In
using these terms with these meanings, it must be emphasized
that no clear cut and mutually exclusive distinciion exists
between the administrative and *udicial pcwers. -

It is submitted that the educaticnal administrater is primarily
concerned with decisions whereir policy considerations are paramdunt
and hence exerclses an administrative power. This theslis dees not
discuss judicial decision mzking power. Rather this chapter section
cencerns 1tself with aum*nlstraulve power and speciflcally with the

two ways of exer01slng such rower, namely: the purely administrative

(discretionary) and the quasi-’udicial.

furely Administrative v Quasi-Judicial Power

-The administrative poweryto meke decisions is, in Canadian
administrative law, oqnstrued in terﬁs'of process. The manner in
which that process of decision méking Dower 1s exercised is subject
to the supervision cf the courts as determined by law.

It follows that an understanding, in the legal sense, as to

how that decisicn making power is exercised is crucial to respon-

sible admiristration. McCruer (1968:29) notes a definition in teérms
of process of the twe medes of exercising that power,

In legal parlance it is said in some cases administrative
DPowers must be exercised by acting judicially. That is, the
decision although it is administrative because it is arrived at
on grounds of policy, is to be made after compliance with minimum
stardards of fair procedure...In these cases the administrative
vower 1s termed'quasi- JudlClal «+.In other cases, no obligation
to act judicially - no requirement to follow any minimum standards
of fair procedure - is imposed on the exercise of administrative
power In such czses the power is’ wermed; 'Purely Administrative'

This simply means that the educational é&ministrator,



in exefcising a power to decide, exercises a powsf_which in legal
terminology is administrative‘in finction but may well be "Quasi-
judicial” or "Purely Administrative"” in terms of process.
. . ]
A hypothetical example may clarify the issue. A Superinten-
dernt may'decide on the basis of policy not:to hire married female
teachers. The exercise of that power is an administrative power
dnd there is no requirement fcr that decision to bte made in a "ju-
dicious™ manner. The decision is one of discretion,
To fire presert staff on the basis of such 2 policy is still
an administrative decision since the paramcunt concern is policy

but in that case, existing rights are affected. This thesis will

later show that when existing rights are at issue, then administrative
= S

deéision—making powers shouid be exercised in a "quasi-Jjudicial”

9
manner, a manner which demands fair procedure.

Status 6f The Educational Administrator
The power to make decisions can be vested in individuals
but’ more often it is vested in governmental agencies, local boards
cr tribunals. Mcluxdy (1968:14) comments:
The legal framework...is a bcdy of legislation which has been
built up in each province over the years. The acts comprising
this body mey be called Department of Education Acts, Education

Acts, Public School Acts, Teaching Profession Acts and a broad
miscellany of related legislation. While a wide variety exists

regardirg the name given to these acts in the several provinces,

in substance the pattern of functions is fairly constant.
McCurdy (1968:15) comments that on examination these acts re-

veal that:

,.51



legislatures have established two agencies whosefunction 1is
to administer policy respecting educaticn. One, the Department
of Education is responsible for administerirg general province-
wide policy; the other, the local authorltj, for administering
pollcy in the local area.

. In general, the power to decide is legally devolved upon
agencies, boards or other duly constituted tribunals. It follows that
the exercise of power to decide, as it is exercised by individual
administrators in the course of their employment, as employees or
officers, is construed in .« as an exercise of that power by the
subordinate board or agency. The educaticnal administratcr who
fails to comply with processes aé demanded by law places his board
in a position of legal jecpardy.

Clearly, educational administraters who decide on behalf cof
the educational agency: tney represent must be sensitive to the legal

requirements of that process. They must be equally sensitive to the

fact that court supervision of their behaviour may well be requested

by one who challenges their decision. This sensitivity can be achieved

by a study of the means,gﬁethods and consequeﬁces of court reactions
to the administrative exercise of decision-making powers. . These rei
actions in the form of judiciai decisicns provide the legal guidelines
for the lawful exercise of the 5ower to decide;

Educational administrators are not exempt from court action.
Those who would challenge decisions of educational administrators-do
have an access to the courts. Subsequent supervision by the court.

can prevent implementation of decisions, quash the decision, or pro-

hibit the decision making process from operating.‘—In caées of neglect,
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the court can.command the administrator to make a decision,

The educ;tional administrator who decides'matters related to
Provision of educational services often does so within a context of
controversy. He must always recognize that contrcversy breeds

challenge,
Judicial Review

The means whereby Canadian law imposes the surervisory asrpects

of administrative law lies within the constitutional concept of

"Judicial Review". Iaux (1973:18) notes:

In order to ensure that powers conferred by the Legislature
are not exceeded and that they are Properly exercised, virtually
every legal system provides that there be some method for the
enforcement, restraint or review of the exercise or purported
exercise of subordinate legislative, judicial or administrative
power. The btasic principle in our constitution has been that
“Judicial Review" is a function of the superior common law
courts, : ' =

There is ar historic supervisory Jjurisdiction of ancient °
origin exercised through the Prerogative Writs of Mandamus,
Prohibition, Certiorari, Quo Warranto and Habeas Corpus. To
these have been added in modern time actions for Declaratory
Judgements ard Ir junctions.

Chefins R.I. (1%69:127) comments:

The courts have been more aggressive in the area of admini-
strative law than they have been in other respects, The tern
"Administrative Law" is used here to describe the control the
courts exercise over actions of administrative officials. First
the court will prevent government officials from going. beyond
the ambit allowed to thenm by law. This is known as the doctrine
of Ultra-Vires, which simply means that a governmental official
or body must act within the limit of the power allowed by
statute, In addition however, the courts have evolved a doctrine
that if a governmental official or body is exercising a Judicial
or quasi-judicial function, he must act in accordance with



principles of ratural justice; otherwise the decislion will be quashed.
The prerogative writs of Certiorari and Prchibition zre the

legal remedies which command a decision to be quashed.

The Score of Judicial Review

The scope of Judicial Review is limited, Each of the renadies
noted below arellimited in their application, The vehicles of Judi-
cial Review can bte classified undgr five heads,

1, The right of statutory appeal.

2. The Prerogative Writs. k

(a) Prohibition.

(b) Certiorari.

(c) Mandamus. . - LY
(d) Habeas Corpus.-

(e) Quo Warranto.

3. The Common Law Remedies.,

{a) Aétiéns in tort or contract.
(b). Criminal Proceedings.,
4. The Equitable Remedies.
(a) Injunction.
(b) Declaratory Jﬁdgement.
é. Statutory Review.

The remedies offered by wa&IOf Habeas Corpus, Quo Warranto,

Statuatory Review énd Criminél Process are excluded from consider-

) .

ation .in. this chapter, They do represent other means of échieving



legal redress but their applicability to educational natters is very

limited.

Redress by Right of Appeal

The view thét administrative decisions can as a matter of
right ve aprealed to the courts is efroneous. There is no natural,
absolute, or unwritten rule of law granting a right of apreal to the
court in Canadian law. Specifically, the légal position in Canada
1s that the right to appeal to the courts does not exist, gnless and
only unless, that right is specifically granted b& the terms of the
statute which is the subject of appeal,

.For educational administrators, this means <+hat unless the
School Act of. Alberta specifically states within its terms that a
right to appeal to the court exists, then in absence of such specific
permission no such right to appeal to the éourt exists in law. The
Alberta Act contains no such.provisiqn. Review of‘the relevant
enactments of the other common law provinces indicated in similar
vein that no such rights of appeal to the courts are specified,

The fundamental princirle respecting appeals is cleé.rly

SH

stated by Middleion,>JfA.‘in‘Re Guardian Realty Co. of Canada and
‘ 7

Toronto (1934) 0.R. 266, 270:

An appeal is & creature of sfatute and there is no right of
appeal unless expressly given. :

A case of educational interest, namely the Timmins Public

School Board v Hollinger Consolidated Gold Mines Limited (1962) 397

is specific to ihe question of appeals to the court in educational



matters., The point.in issue, narely the right cf the board to assess
tax against the Hollinger Mines, is not germane to this thesis. The
comment of Porter C.J.0..as it relates to the interpretation of statu-

tory rights of appeal is, however, significant. He stated:

tatutory provisions giving rights to appeal are generally
construed strictly.

The right of appeal is stat utory. If it is not eprESSly
previded for, such right dees not exist. A review of the major piecers
of educational legislotion indicates that appeal to the courts is
not generally proviied » hence for this reason the right of appeal
as it impinges as a -cungbraint of decision-making power will not be
thoroughl& considered,

Where such rights of appeal are granted the three concerns
questioned by the courts are:

1, Did the administrator exceed his JUI’SdlCt“On°

2. Did the administrator err in applying the law?

3. Did the administrator err in the finding of fact?

To infer that no rights of any kind exist as to appeal w1thin
various proan01al acts is erroneous. Most provincial enactments do
allow_somg_rlghts to appeal to the provincial Minister of Education.
This is an entirely different right, and cannot be perceived in the
same light as a righ‘ to appeal to the courts. Court appeals are
traditionallfupresumed to be free of political consideration in
rendering their decisions.

A specific example of <the right to appeal to a minister lies

within sec. 79 (3) of the Alberta School Act:
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teacher who is suspen.cd v a board may appeal to the
Minister within 14 days after receiving the notice o< sus-
Pension,

This section does not imply a right of appeal to the court,

&

dut it does allow an appeal to the Minister.

Redress by Way of Prerogative Writ

Clearly many decisions based on policy are "purely ;dmini—
strative” in terms of theif : >L1 nature. Such purely administrative
decisions are exempt from the prerogative writs cf certicrari and
prohibition, although subject to the consequences of the writ of
mandamus. Tt should be further noted that "purely adninistrative”
decisions are subject to other ccnstfaints of judicial rg&iew later
defined in this chapter. ' .

This simply means that eaucationa; administrators have_legal
obligations to fulfill in exercise df the power to decide. Redress
by way of prerogative writ is Eut one of the legal avenues oven to
those who would challenge the educational administrator in a court
of law., .

The legal remedies,made &vailable by way of Prerogative writ
offer wide opportunity to challenge legally the process of admini-
strative decision making., These wide oprortunities are in @grkéd'A
contrast to the strictly limited rights of appeal to the courts as
previéus1y=noted. '

- In general,‘the remedies Provided by way of Prerogative writ
take the‘form of supervisory reactions taken by courts_upon the

occasion of a decision illegally made. 1In particular the court

o



responds'by providing remedies in three different and distinct ways.

1. The reﬁedy offered by the legal action of seeking issu-
ance of the prerogative Writ of Certicrari is to set aside or quash
the entire process of decisipn making,

2. The remedy offered by the legal action of seekiﬁg issu-
ance of the prerogdtive WIit‘of Frohibitiﬁn is simply to prohibit
further progress of the process of decision making.

3. The remedy offered by the iegal techniqge cf ;eeking the
issuance of a Writ of Mahdamus is to have fhe'cour{ compel the process
’of'making a decision. 1In other words, when rrocrastination by admini-
strators is deemed to Be illegal, the courts will command that a d=-
cision be made. |

In brief,the supervisorf practices of the éourt, that is,
the,redrésé available by way of prercgative writ, will be imbosed
upon- the occasion of i;legal exercise of quési—judicial decision
making poﬁer, and the céurt, in its prerogative can qﬁash, set aside,
prohibit or compel. |

The lawful authority for courts to supervise “{he decision~
making process of administrators is two-fold. Primarily legisla-
{ive_authority to do so arises from section 129 of the B.N.A. Act
which vests in the provinces the power to issue prerogative writs
tb;ough their Superior Colrts. Secondly, the Canadian case of
‘Board v 3oard (1919) hé\D.L.R; 13, clearly establishes the provinces
as having residual powers to issue such writs. The reasoniﬁg is
simpiy that in law,.Canada is deemed to have adopted the English

common law és it existed prior to July 15, 1870. It is a matter of

-
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legal history thét the'English courts had the prerogative of issuing
writs to constrain the unlawful exercise of decision making prior
to that date. o \ \
| As a matter of procedurallliv‘ the writs are not Tequired to
b; issued formally to be effective as a remedy. Each province has

devised procedural rules whereby the court can make an order in

lieu of issuance.

Legal Limits of Redress. The restraints imposed by way of Certiorari =
<

and Prohibition do not‘apply to all the decisions whtich will be made
by educational admi=istrators. Indeed, these constraints are
limited only to those decisions mad: by a process which is deemed in
law to be "quasi-judicial". The "purely administrat&ve;powér” to
decide is not subject to the supervision of.the court by way of.
Certiorari or Prohibition proceedinés. ' a

- The Canadian case, Re Ashby (1934) 0.R. 21, notes that a
"purely administrative process” amounts to a "complete, absolute and
unfettered discretion”. In contrast, a "quasi-judicial” function looks'
to scme law to guide it.

MacKinnon (1961:24) identifies the circumstances which in

Canadian law gives rise toc the legal necessity to act in a quasi-

.judicial manner. He refers ito the case of Security Export v

Hetherinton (1923) S.C.HE. 539 as authority for the proposition that .
when decisions impose 1iability on others or affect the rights of
others, there is the legal requirement to act in a quasi-judicial

mz ~er. Tt follows that to fail to act in such a manner, when it is



required, is to exerciée 1llegally the decislion making process.

This simply means, for purpose of illustration, that edu-
cational administrators whe expelrstudent: cr decide upcon an impos.-
tion of feesxmust decide these issues in a quasi-judicial man. ~. In .
other words, they must locx to zome law toc goverm the exercise cf
the power to q§c1de. Such law, 1s descfibed as The Law of Natural
Justice. .

» ThérbropOSLﬁion that or= must act in a quasi-judicial manner
when rights are-affected,as ncted by Mackinnon (1961;, has in tﬁe exper-

ience of Canadian law jj?yéd difficult\kigapply. . Seemingly, each

case 1is decided upon i¥s cwn particular sét of circumstances. This
»

has led to—a subsequent Jjudicial comment bj Pernell J. in

3

Voyager Exploration Limifeﬁif Cntaric Securiles Cg sion (1970)
C.R. 237 wherein he stated: e SO S

The test to distinguish between a purely adminisirative and
quasi-judicial 'act is almost as elusive as the Scarle:i Pimpernel.
, / .

The practical difficulties faced by administratcts to categorize
the decisicn makirg prccess as “quasi-judicial®™ or "purely admini-
strative”" are highlighted by twc aﬁparently cozflicting cases.

The first of these, Regiﬁa v Board cof Trustees cf the Zstevan

Collegiate Institute, ex Parte Dirks (1970) 16 D.L.R. 578, concerns

the legality of ‘t‘te decision r :ing process of the board which re-
sulted in a notice being senf to Dirks adyising him that his contract
would be termirated. | ‘

The notice indicatéd his ser;ices were teing terminated

"because cf the reed to reduce staff”. There was not any'questicning
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of his professional competence. Dirks argued.that the decisien

making process of the toard was illegal since there was mnot a&herence

to the rules of natural justice and tﬁat such adherence was a legal
requirement since his rights were iffected by the decision. The .LQ-, -
board acknowledged that it had not followed the~;ules " natural
Justice but”it argued that it was not required to do so.

The Saskatchewan Court of appeal ruled:

Clearly the board bases its decisién, not on legal rights
and liabilities, but what it determines to be policy and ex-
pediency. Therefore...the exercise of that pewer is admini-
strative,

The impiications which follow from the-Dirks case have
s?gnificance for educational administrators. "
1. The court will determine to its own :tisfaction the

essence éf the matter decided upon. In Dirk's case the court con-
clu@ed that in essence the matfer for decisién was primarily a pclicy
mattex. That Dirk's rights were a%fected was incidental. 1In essence
the board was decﬁding upon the need to, reduce staff. It was not
deciding the i=~ue of Dirk's right to teach.

2. ‘i administrator or administrative body that exercises

-the power to decide must be able to evidence to the court that the
choice of decision making process was legally appropriéte. The
Drrk;g case does not suggest that matters requiring the.exercisé of
quasi-judicial powers can be hidden or disguised as matters of policy
requiring only the exercise of purely admin;sttative powers. In the

Dirk's case the board could establish clearly the policy nature or *

the issue in question.



. The second case: Re Cardinal and Socard cof Commissioners cof

Police cf the City of Cornwall (19”3) 42 D,L.R. 323 conce*ne it~

self with the same issue of conuentior as in the mstevan v Dirks
case. Cardinal, a policeman eleoyed > City of Cornwall had
his contraCtkpf employment with the city terminated, as the cify
argued that it was a matter of policy that pPhysically disabled
policemen_WOUld not be retained on staff. Although on the surface
this‘case does not appear to reflect a concern of eddcation, the

comments within it are difectly appli-1 fronm the English case of

Mallac™ v Aberdeen (1971) 1 W.L.R. 578. Mallach was a teacher who
‘was fired Decause of alleged Incompetence., The decision making pro-
cess whirh result ed in Mallach's termination was set aside by wa; of
certiorar!i because such process was 1llegally exercised,

In like manner, +he Power to decide was deemed 1llegally
exercised in the tern*natlon of,éardlnal The' court ruled that in
‘€ssence, as in the Mallach case, the natter of decision affected
’ rig‘;l:lts\. !

Ietlike manner, tgé process of de iz - makirg resulting in
Cardinal's termlnation was set aside by tue court, The Ontaric court
ruled*that‘the matter of decision, as 1n the Mallach case, was a
matter affecting Tights and hence a matter to be decided in a quasi-
%udicial manner, i.e. in a manner complying With the rules of‘natural
Jjustice. '

These cases can guide edicational adminlstrators to the re-

allzation that courts will r-t% ~oonit administrative manipulations'

o«
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to clothe matters affecting rights in a cloak of rolicy. Clearly

the administratcr who attemptg £o'do_sc will be comltting a “cardinal”

sin against the fundamental rules of administrative law. Respensible

administrators will simply have to bear ir mind that when rights

of others are involved in decisions, there may well be a con-
L"strai:u on admiﬁiétrative»power tc decide by way of certiorari °T

2oy

prohibition,

Legal Consequences.. The classic statement of the modern sccpe of

these orders is to be found in Atkin's L.J. comment in R. v Electri-

city Commissioners (1924) 1 K.B. 171, 205.

The operation of the writs has extended to control the
proceedings which :.,. would not be recognized as courts.
... Wherever any boedy...having legal authority to determine
questlions affecting the rights of subjects and having the duty
to act judicially, acts in excegs of their legal authority,
they are subject tc the controlling Jurisdiction...exercised
in these writs. ) . :

" In brief, the writs offef legal remedy. They are prerogative
in' the sense that their issuance lies iithin the Prerogative of the
court. Their$scope is to "control the proceedings”. Tt is the
Process of decision making - ngt the det;rmination - that is subject
to constraint.

-Claude Thompson (1971:41) distinguishes the effect of i
"Certiorari” from that of “Prohibition®.

‘A mcuion for certiorari is availéﬁIé»when‘we wish to quash
2 deciron...allegedly made without Jurfsdicfion. A motion for
_mohict: .ion is brought when we wish_t¥ prevent,..a proceeding to
hez» and determine a matter over wh;cpgtggﬁis no jurisdiction.
B “\_

s simply means that the court igadikited to supervising those

Y
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decisions by setting them aside (Certiorari), or rreventing their
exercise (Prohibition) whs made in circumstances deemed abuse
of jurisdiction. -This a_use * . -risdiction can occur in several

ways.

Jurisdictional Abuse

The most obvious instance of jurisdictional abuse cceurs
* when an administrative body or officer acts completely .outside of
its staiutory power. Morden (1967:237) rutes:

For our purpose it is sufficient to say it (Gurisdictional
excess), covers the area of (1) what matters can be lawfully
decided and (2) by what procedure should they be decids&d,

The significance of this latter statement as 1t applies to
educational administrators is simply that the exercise of a legally
;ccepﬁable power to decide in terms of jurisdiction ﬁot only refers
to the "matters" that can be decided, but also to the "procedure"”
of decision making,

To decidé a lawfully acceptable matter in a iawfglly pro-
cedural manner is to act within legal jurisdiction, Té do otherwise
is to act beyond jﬁrisdiction and hence to invite the court to quash
or set aside the decision so made. “Process' and "matter” are Both
inherent to jurisdiction. The issue of "matter” begs the question
as to who has the powér (s%atus) té‘decide? The issue of pgécess
begs the question as to what is the standafa of procedure reéuired?
That standard, in terms of Cenadian law, is framed by the legal

concept of "Natural Justice".

&



That natural justice, in Canradian legal jurisprudence, is

inherent to jurisdiction is noted by Riley J. of the Alberta Supreme

Court:

Regina v Canada Labour Relations Board, Ex Parte Brewster

Transport Limited (1966) 58 D.L.R. 615,

Natural justice, is_of course, a question that goes to
Jurisdiction.

For the educational administrator, charged with making

decisions affecting the right of others, this méiﬁs that the process

of decision making, in order to be within the scope of his Jjuris-

diction, must be made in conformity with the, rules of natural justice.

. Such rules are the subject of comment at a later point in-this chapter.

Lae abuse'of jhrisdiction is not limited t0 mere excess either

in terms of matter considered or the manner of exercise .of the decision

making proéess. Other abuses of Jurisdiction deemed sufficient

in Canadian law to invite certiorari or prohibition are set out in

the case of Martin v Mahoney'(1910) 2 L.B. at 731, and commented

upon by MacKinnon B.J. (1961:289).

In Rex (Martip) v Mahoney you have a statement as tc when
certiorari will lie....Certiorari is applicable as follows:

(a).
(b)

)

(d)

s

Where there is a want or excess of jurisdiction.

When in the exercise of jurisdiction, there is an
etror on the face of the adjudication.

Where there has been an abuse of jurisdiction as mis-
stating the complaint, etc., or disregard of the essen-
tials of justice and the conditions regulating the
functions and duty of the body. o

Where the administrative bedy is showr o be disquali-
fied by likelihood of tias or by interest.



(e) Where there is fraud,

The recent case of The Board of Trustees of The Edmonton School

District v Malati (1970) 74 W.W.R. 434, arose when the district board

\ .
decided to dismissMr. Malati after an investigation inteo allegations
. .

™~

cf misconduct on his pﬁri\}nvolving a number of girls, most of them

students at the school, and\gbmg of them students in his class. Mr.
. \\

Malati appealed this decision to tﬁé\M;nistef of Bducation, as he
was allowed to do by the Act. The Minister-ordered the schocl board

to reinstate him. The school board subsequently\épg§aled the process

of decision making by the Minister to the courts. \\\\\

. \‘\ ’
This appeal by the board was upheld on the basis that tﬁé\\\

AR

ﬁinister had made an error in law as tq}the interprefation of the
term "gross misconduct”. TIn law this error was held to amount to
"an error appedring on the face of the record". As such this errorb
of interpretation was sufficient to allow a writ of Certiorari to

set aside the Minister's decision.

Natural Justice

The standard of procedure required to be observed in the
exercise of the quasi-judicial decision making process is generally
referred to as natural Jjustice., These rules have their basis in

law and are the subject of comment by Morden J.W. (1961:298). He

refers to the leading fnglish case of Local Government Board v Arlidge
(1915) A.C. 120, 130, quoting Lord Haldane:
They (the decision ma.kers.) must deal with the question re-

ferred to them without bias and they must give to each party
the opportunity of adequately presenting the case made.
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The difficulty of the Canadian law is noted in the case of

Regina v Registrar of Building Societies, Ex Farte A. Building Scciety

(1960) 1 W.L.R. 669, 676 per Parker C.J.

I always find the expressicn "natural justice" very difficult.
There is no cne code of ratural justice which is automatically
imported into any procedure...

Morden (1961) comments:

This statement clearly indicates the futiliiy of attempting
to analyse all of the cases where either the applicability of
the rules of natural justice or their specific content were
involved with a view to ascertaining hard and fast principles.

That the rules of natural justice are matters of practical real

law as opposed. to being:%ased in a natural law is established by Byles

J. in Cooper v Wandsworth Board of Works (1863) 14 C.B. (N.S.) 180;
143 E.R. b1k, |

Although there are no positive words in the statute requiring
that a party shall be heard, yet the Jjustice of the Common
Law will supply the omission of the legislature.

‘\\\\' ' Horwitz J.C. (1971:261) has noted some of the major specific

fﬁiés\yhich have been applied in defining rules of natural justice
. \\\ .

S~
in specific Canadian cases:

. e
1. Notice of BEaring or intention to make a decision should
. be given to the\party whese right may be ~affected.

2. The party whose rlghts may be. affected should be suffi-
ciently informed of the casgyhe has to meet so as tb make .
- adequate reply.

3. A hearing should be held wherein adequate opportunlty to
make a reply is afforded.

L4, The authorlty must act Jud1c1a11J (quasw-’ud1c1ally)
without bias., .

5. The tribunal or body making the decision should te
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constituted in the same manner as when evidence wag
being adduced and afg%ments heard. v '
\‘ o~

The comments above as derived from’Canaﬁian law will provide
the educational administrator with a framework as to the Process
required in making de®isions that afféct the rights of others. Such
ruleg represent the Canadian approach tc the American leéaI.COncept

of Due Procesgs,
’ !

legal Trends

. The conflict between the Estevan and Cardinal case noted

herein (p ) guégésts inconsistency in Canadian law.

t ishsuﬁmitted that a survey of the older legal- cases will
fail t& establish solid principle; hence it is modern law that must,“_
be the center of focus.. Proféssof Innis (19?1:11)_in>doing this
nofes: . o

My bread reading is,..once again,Ksiﬁily that...the courts
are more ready than ever to control the activitieg of admini-
strative {ribunals. ' :

The sane author notes the more recent cases on natural jdsticé"‘

and suggests that they tend *o support an increasing tendency of

the' courts to issue Certiorari or Prohibition. In this regard the

significant case of L'Alliance Des Professeurs Catholiques de Montreal

v Quebec Labour Board (1953) 2 S.C.R. 140, wherein Rinfret C.J.C.

noted: /

The principle that no one should be condemned dr deprivedvof
his rights without being héard and above all, without receiving
notice that thig right would be put at stake is universal

equity,” y

1\§§§///



Kerwin J. stated:

I tﬁink the true view is, that since the legislature must be
presumed to know that notice is required by the general rule,
it would be necessary for it to absolve the board from necessity
of giving notlce

The decision complained cof was one by the board of revoking
the certification of the teacher's union while it was admittedly
invelved in an 1llegal strlke.v . -

It is submltted that the above case indicated that the courts:
will, in 1nterests of natural JUStlce, 1nter;ere in the decision
making processes when they affect rights unless-the legislature,
in.its wisdom, passes statute law preventing such interfez*-ence. If
this trend éersists. then the decisions of educational administiators

as they affect the rights of other will increasingly come under the

supervision of the courts.

Redress By Mandamus |

The McRuer Report (318) distinguishes'the remedy of Mandamus

from the remedies of Certiorari and Prohibition. An order’for

Mandaﬁué issued by the court "commands D@rformanée of a public duty”.
Furthermore, the authority of tbe court to issue such a command

is not_solely restricted to issuing such order against decisions of

a qLasi judicial or judicial nature, as is the case in issuance of

orders for Certiorari or Prohibitionf Mandamus can compel avggéely

admiﬁistrative decision to be made.

Quite clearly, the educational administrator is charged with

performance of public duty and hence is subject to the court's
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supervisory function. It follows that understanding the legali concept
of "public duty" is essential to an understanding of administrative

responsibility.

Public Duty. ILaux (1973:182) categorizes public duties gnder.two
heads: .
l.. A duty to do some def.nite act ih defined circumstances.

2. A duty under defined circumstances to make a decisicn
in the sense of hearing, considering and deciding.

A duty to perform a definite act in defined circumstance is
a feature of most provinéial acts relating to educaticn. One example

from the School Act of Alberta suffices; Secticn 146 (3) R.S.A. 1970

reads:
Where a principal suspends a student (defined circumstances),
"the principal shall immediately report in writing all the
circumstances of the suspension to the pupi®'s parents the
duty to perform a definite act).

1. The principal who falls to perform this dufy, upon being
faced with a demand to do so~by‘an aggrieved pareny could well be
ordered to do so by the court by way of issuance of a writ of
mandamus - hcommanding performance”. In brief, educational admini-
strators simply cainot decide not to perform public duties.

2. The duty to heat, consider and decide under defined
circumstances is noted in Section 146 of the Alberta School Act sub-
section six which reads as follows:

"A pupil expelled from school or his parents” (defined cir-

cumstance), "may appeal to the Minister" (a duty on his part

to hear, consider and decide). 'who may in his discretion
reinstate the pupil or confirm expulsion” (a duty to act).

70



The above section provides a clear example of a mandatory
duty on the part of the Minister to "hear, considér and decide".
He cannot in law decide not to hear the appeal although the law will
not interfere with the substance of hisg deciéion, be it expulsion or
bé it re~insta..ment, It'fcllOWS that educationél ad~ © ‘' ztols
‘aie under legal duty to hear, cbnsider and decide. I Tt a
decision not to decide can be the subject of a court command en-=

forced by way of Mandamus.

The Imposition of a Duty. A duty can be imposed by statute and it

is clgérly imposed by the use of the word “shall” in t@é statute.
Tt would seem to follow that the use of mere permissive'words or
enabling words such as "may" would not.be sufficient in law to
establish a duty. ” ' -
Canadian courts have not restricted themselves to such an

interprétation of the law and they deem it within their prerogative R

when, considex 'gf statute as a whole to interpret it in such a

duty is deemed to exist.
. - The case of Labour Relations Board of Sask. s R. (1954) 13

\,

W.W.R. N.S. (1)held that enabling words, appatently permissive in

meaniﬁg, in law would be construed as compelling pexrformance of a
. duty when the courts considered such words to “effectuaté a legal
right", " o -
Tt is submitted that the educational é&hihistrator is con- °

stantly faced with making decision "effectuating a right”, and hence

in these cases he must decide and cannot in law refuse to act;”of



hear, consider and decide as the case maybe. In more simple terms,

this means that procrastination can invite court ccmpulsion.,

Performance. 1In Canada the case of Kipp v Attorney General of Ontario

(1965) sS.C.R. 57 established criteria to determire in law situations
deemed to indicate a failure to perform.

1. By showing a demand by a person entitled to have the duty
rerformed and a refusal by.the authority concerned to do
SO,

2. By the showing of a conduct that implies a refusal.

3. By showing that a purported decision of the board is
ineffective or Ultra Vires, e

\\\\\‘~_‘Eﬁg§l Trends: JIssuance of Mandamus. It is not proposed to examine

the many cases which simply show the numerous legal complexities

inherent to acquiring an order for Mandamus. It is submitted that

1

" the purposes of- the educational administrator are best served by

Y

asidering the trends of law as they relate to the deciéion making

process. The comments of Brewin Q.C. (1961:274) are enlightening in ¢

v

this regard:

Odi Canadian courts seem to express rather contradictory
views,..In some cases Mandamus. is described as an extra- ordinary
remedy only granted in clear cases, In other cases the same
courts have said that Man’amus is a highly beneficial remedy to

- be liberally interposed for the benefit of the subject.
The same author continues ﬁq review the casesand suggests that
. the courts will adopt the broad interpretation'since the reasons which
have heretofore been followed to deny issuance are not as‘strong as

those supporting the broad-view,

The implications for the administrator become clear, Their



duty to act, and theixr duty to hear, consider and decide must be

P

faced up to. If they fail to do so the courts méy well enforce

performance.

,/
_/ ’

Redress by Way of Common Law Remedy

The harmful effects of deéisions can be rectified to some
degree by application of common law remedy. Clearly_dontraétual
rights c;n be adjudicated upon by courts. This aspect is well
covered by McCurdy.(1968). Similarly it is obvious that an admini-
strative decision which breaches criminal law 1is subject to court
imposed restraint. These remedies will ﬁot be dealt with further ét
this point. The question as to whether or not an action will lie in
an action of tort fox; damages arising as a result of. decision making
which_harms phevprivafe‘rights of other is still a moot point,

7 »
.

(Taux, 1973)
-

T The most significant case in support 'of the contention that

administrators may be personally liable for implementing decisions |

which harm others is that of Roncarelli v Durleésis (1959) S.C.R.

120 . : . o v N
In this case Duplessis was held personally responsiblé for the
monetary damage which arose from a decision made dn an irqglévant

basis that affected the livelihood of Roncarelli. 1In fact, ﬁuplessis

ordered the suspension of his liquor licence and thereby dﬁo&e hir
- o I

. |
out of business. The case. .= .er, stands on section 1053 bf the
. . ‘

Quebec Civil Code and hence .o be cited to-support a similar

~
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action !n the common law Trevircecn.

A.wever, the commert cf Wade (1251:07 gucting Chie€ Justice’

Holt in the Ergli'w Commen Laﬂ case or Neeble v Hickeringill {1705

11 Bast 574, <7c suggests the possibility of 'a valid actizn i fort.

Where.a violent or nalicicus act !svdcre - 3 mar's cccuraticrn,

professdon or way of getiing a livelihocd, there ar acticn liec
ir all cases. '

The ‘state of the law is ccnfused but . there s some support in

law for the notion that an administrator may be personally liatle
for deciéions made ir)éan arbitrary way that affect the rizhis cf
others and that an aftion for monetary damages will lie.

K

Redress By Way of Equitable Remedy ,@fﬁqka”f )

Although prerogative in the same s»“nse as tbe prerogative
writs of Certiorari and Prohibition, the declaratory Judgeme1u~as a
,remedy is not restricted to exercises of qua“r‘)udic*al DOINE‘I. In
addit101 to the other equitable remedy of in,unctiOﬂ these *eme&ies

can and do impinge upor. the purely administrative or dlscretmna:y

exercise of decis*on ma.king power as exercised by adnnlstratcrc

The Declaratory Judge-ment. The constitutional basis to issue a.n

equlta.ble remedy lles within the powers of the superior courts of
each province, Laux (1973:220) notes that declaratory judgement
%s a I;emedy has two roles:

Firstly, it may be used to make a simple declaratlon of the =

applicants legal position, e. g. his rights under a contrdct.
Its secondary role is supervisory, in. the sense that such a

)

e



: j
vudgﬂmeru will declare an ililegal administrative declsion to
be null and void.

The law relating to the grant of. a declaratory judgement is

complicated and technical in nature. For purpose § this chapter

i

ct

suffices tc note the summary offered by Laux (1973) as he refers

o+

o the authcritative text of ?réfessor DeSmith, Judicial Review of

Adninistrative Action. ..It is tc be noted that the categories offered

herein. are basically thcse of Znglish Law., It is submitted <that
they are equally,dpplicable to Canadiar Law. The categories of

o . r
cases noted are:

s

1. Where subordinate legislative Iinstruments are impusmed -

e.g. used to attack the validity of regu_ations maae by
adminictrativp boards or the bj laws of local government
’.lnj.ﬁs .

2., Where administrative acts, orders or decisions are
impugned,

3. “WFe*e orders of a judicial character-are lmpugned
L, Where there is a dispute as to personal status,

5. Where the rights of public employees are in dlspute,
e.g. school teachers ... have been awarded declarations
that notices of dismissal or suspenslon servedoupon them

& x‘r

: were invalid. e

6. Where an individual wishes to have declared a righf to -

‘ pursue a trade <r occupation or ac*ivity which has been
denied by competent authority. , . e

7 Where there are assertions of fisca.l rights or prlvileges,
e.g. various expropriation proceedlngs.

8. Where a public authority wishes to nuOW the extent of its
OWn DOWers. ‘

9. Where an'individual wishes to establishithe'sgbbé of 2
public duty. o

o
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7o
It is qu&te ciear that many crtecor*ec ncted above affect
deggéionﬁ rade by educational dahinistratorsﬂ The law relating to
applipatioé of the remedy is technical- and complicated and is not
the sub*ec{ 3¢ deep inguiry in this chapter.
| In prrnc1sle %he fact that a declaratory Jud~emen+ is
avallable, even though its availabllitj 1s legally limited, shculd
A be considered by adminisﬂfaﬁors in fornulating éontroversial ,
deciéiong. Tﬂdeed 1t may be the most. appropriate way for an
administrator to test a decrolon prlor te 1its actual ileement;ulon.
A decision to make the lgnguage of instruction the»language of
:ngiish only. may well be conﬁroversial The educatlmn administrator
could seek a declaratory Judgement as to the valid1t of such a

’ decision prior to its actual implementaulon. There is ro need to

await court action initiated by one who feels aggrie ved.,

L4

The Injunction. Laux (1973:216) noii“

»}‘“& Af injunction is a court order’a.dd_resced to.a partv requiring
.~ that party to do or refrain from doing a particulax act....
It can be obtained against any admihiistrative ageif}\yhether
its fungtion is judici®?, (pure‘y) administrédtive or législatlve.

This clearly brings the remedy of injunction’ within the,ambit
.0f a constraint upon the decision making powers éf Departménts of
IPducatlon, local boards, and educational adnministrators working in-
v1rtually every field of educatlon. It matters not whether the R '
process is quasi—judicial or purely administrative (discre%ionary). ‘
. ¢ laux (1973) notes the limitations of tﬁe‘remedy under six K

heads. No action. for injunction will lie:



o

\
1, If the injur& compl&ineq of is trivial,
2. LI ine injdfy-has ceased. B
3. It gome other remedy is equally available. -
4. If the injunction order is impossible to comply with.
5. If the applicant is guilty of delay,
6. If the applicant is himself guilty of ‘some wrong.
The remedy is deemed as equitable since it developed as a
remedy available from the court of chancery - a.court of eqﬁitable

Jurisdiction. The jurisdicticn to issue injunction is well established

in Canadian law.
The nature of the remedy is such that it mey be prohibitive

or mardatory and the ccurts can issue such remedy on an interinm
- ‘ o i

Y

or permanent basis. oy

n

Willis (1961:81) comments upon the scope of injunction as a

constraint on the decision making process, &
Of all the forms of equitable relief the 1ﬂ3unctlon is with-
out doubt the most useful ... It will be granted for the pro-
tection of legal as well as equitable rights. Tt can be used
in cases of tort, breach of contract and the preservatlon and
Drotection of real and personal property... .

On the other hand, there is no other form of rellef more
susceptible of abuse, and the courts have thus been very.
guarded to 1ts use, :

This - chanier does not propose to consider the complicated TR

technicalities of the law which surround the actual issuance of the
order, t is submitted that the educational administrator, in the

exercisé of his decision making powqﬁf, is qgsceptitle"to the issuance

.of such a remedy.

~J
~3
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MAThe Exercise of Purely Administfative Power within Rule of Law

In brief, the material previously presented suggests that the
exercise of the "purely administgative".power to decide'is;sﬁbject to
constraint only by way ef eqﬁitable remedy, declaratory jqu?ment or
injunction., It is submitted that such a view is too,narro;.in te%ms
of law., It may well be that the rules of natural justice are re-
stricted tc exercises of quasi-judicial power but that is not to
suggest that t' - power to exefcise discretion is unfettered,

Innis (1971:22), referring to the English case of Associated

Provincial Picture Houses Limited v Wednesday Corporation (1948) 1

K. 233,quotes Lord Green M.R.: . _ : e o

: It is true that discretion nmust be uxercised reascnably,
Now what does that mean? §? familiar with the phraseology o

often use the word "unreasonabl in a rather comprehensive

sense. It has frequently been used and is frequently used as

a general description of things that must noﬁ done. ’

Fer instance, a person entxusted with a discretion must, so
to speak, direct himself {®¥law. %4e must c.ll his own attention
to’the matters he is bound to consider; he must exclude matters
from his consideration which are irrelevant to what he has to
consider. If he.does not obey these rules, he may truly be said
to be actlng unreasonably.

,o‘

This simply means that in ungilsh law 'bnfettered discretion
simply does not ex1st. It is bound by the legal constra_nt of
'?gasonableness". Innls establishes his po*nt by noting an example

-

wherein a red-headed teacher is dismissed because she has red hair,

e

s

The ferugial phrase is that the decision maker must excludd
from his consideration matters which are irrelevant.
¢ '

To the extent that this law is adopted in Canada,



the decision maker in education is bound by the legal constraintyof

"reasonableness". That such a concept has been applied in <Janadian

law is established in Smith & Rhyland Limited v R (1935) S.C.R. 95,

and in the previously referred to Roncarelli Case (1959) 16 D.L.R.

2y

685.

Justice Rand in the latter case noted:

No legislative act can without express language be taken to
cortemplate an unlimited arbitrary power exercisable for any
purpose...Discretion necessarily implies good f%ith in dis-
charging a public duty. There is always a perspective within
which a statute 1s intended to operate.

It is submitted herein that the test of "re!:vance*and
reasonableness” ‘fioted in English law is identical to what Rand
refers to as "a perspective within which a statute is intended to
operate”.

" . Tnnis. (1972:23) concludes that English cases continue to
attack the concept of unfettered discretion whefeas Canadian courts
appgér to "equivocate”.

Tt is submitted, however, that 2 legal basis in terms of case

law is established in Canada fér constraint c: the turely admini-

.strative or discreticnary power. ., .~

-~

Supplementing the above noted casé*law is positive statute
law eroding discretionary‘powers. Specifiéally, the Cmbudsmen
acts of the vﬁrious provinces have created an organiZed structure .
for interference- in virtuall& éll %ieas of decifion making.

| It is not proposed to study all such acts in detail since

their general pattern is the same. Iaux (1973:119), in noting *he

* .

~
%
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functions of the Ombudsman, describes the structure in the following

terms:

Like the Provincial Auditor, he responds to, and is account-—
able only to the legislature...It is not his function to over-
rule decisions of responsible officials or to institute
Proceedings of a punitive nature for wrong doing &r malfeasance

in office} but rather to assist the ordinary cit$¥en who feels...

he has been done an injustice,

This simply means that all manners of educational deéisions

aie open to écrutiny since the educational administrator operates

in a public context.

This chapter is best concluded with the comments of Pfofessor

K.C. Davis (1969:57), as he asks the question:

How can administrators structure the exercise of their
dié¢§§ti0hary power, that is how can they regularize it, organize
it, produce order in it, so their decisions affecting others
will achieve the quality of justice.

To this- challenge he responds (98):

The,sevegma’struments that are most useful in structuring
discretionary power are:

1. 6pen plans.

2. Qpen policy Statements.
3. Open rules.

”Q. Opgn findings.

5. Open reasons.

6. Open Drecedents.

7. A fair informal procedure, - o L vhe

«

Tt is submitted that this,simply means that theseducational

{ " J . e . N (‘
S ,: : T 4

;‘* ;ﬁ%i ,
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administrator who decides in a climate of openness is in'fact an,

educator who values the concept of rule of law.

Chapter Summary - /)

This chspter applies basic concepts of Canadidan administrative
law to the specific tasks of hearing, considering and dectlfg as
carried out in the process of decision-making by educational admini-
'strators. , h ’ ' | e

| Clearly the power to decide as practiced by educational
administrators is administrative rather than judicial since
educatiohal'administrators are concerned with matters of policy.

The process bf exercising that power is a major concern of
this Ehapter which suggests that quasi—judisial processes with thgir
e pﬁasis,on cbnéep£s of natural justicé are required £o. be followed

in\thOSexdeéisions which affect rights of others, The~ exer01se of

discretionary or purely administrative processes are con543°“ x‘

\

terms of the legal requirement to act reasonably. ;_gf

t

avallablé\to those who would challenge de0151ons of Dducatﬂora

administrakorS. The failure to utilize quaSi—judicial.processes" hégﬂ'

whe o o oonired invites the setting aside or prohibition of decisioh ,’

3

-~ _cmern” % Zon. A failure to act invites court intervention \\gT“

cwmp. ung the act of decision-making. 1In addition the equitable.
remedies of injunction'and/o: declaratory judgement axre briefly -

a . / -

‘noted, © . .
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In summary, this chapter suggests that the decisions of

educational administrators are subject to legal challenge and that

legal challenge takes its form by challenging the processes of sach

Fd
decision-making, It fOllOWS that educational adminlstrators should

follow lawful processes as they practice their tasks of hq@rihg,'

considering and deciding.

FaR L™
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Chapter &t
THE PRCVISION OF EDUCATICNAL PROGRAMS: IEGAL ASPECTS

The provision of educational programs is a traditional task
performance reqﬁirement of Canadian educational administratqrs. It
is thelr responsibility to see ?9 the provision of suitable progrﬁms
within appropriate educational settings for the tenefit of the st&dent.

The quality of performance of this task and the legal necessity to

o

perform to a lggally acceptable level is the major ccncern of this
‘chapter.

fWhereas(]hapter'Threg looked to the processes of decision-
making, this chapter looks ﬁo the process of professicnzl implemen-
“tation in general, and toytheAimplementation of decisions relating
to provision of educational prograﬁs in particular; This chapter
looks to the level of standard of care required to be followed by a
professional educator in performing the professional task of Pro- -
viding educational programs. .

It is not new ground to analyze or comment upon the legél "
implicatiohs of administrative tasks. Bargen (1961),Enns (1961)?uapd

“Lamb (1957) have previously dome so. The thrust of this chapter

ulris‘Eb extend further some of those studies, In particu ar

" (1961) hasfix\é@ked. at the concept of the “rule of law" in
\ . Lo
to instruction. Chapter Four of his thesis looks to some o

specific legal requiremenis demanded by Cénaﬁ;an law 4n the task of
. . 'y . e :
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providing il‘lStI‘UC'tiOn'. These imcl}lde:

1. The legal issues of religion.

2. ;m mgﬂ.hgmsoflm@m@.

3. The legal issues of patriotic exercioes.

The text which follows examines an aspect untouched by Bargen.
o;eo£§ically this chapter con51ders the question as to; What is the
legally required standard of care requireo in ﬁerformance of the task
of providing educational Programs which wilT tenefit students? This
chapter speculates as to the nature of that legal requirement,

Doctors have a SLandard o* care to whlch they must adhere,
Failure to do o) renders*%hem liable to a court action Action

against medloal practltloneri can be based on the legal concept of

contract or upon the 1egal concepts of tort., In tort law such an

action is referred to as "mal—pféctice". The comﬁents which follow }fo:;
concern themselves with an idea T conceive of ag being admlnlstraulv
mal- practice and it is th*s concept of administrative mal- practlce
in provision of educational Programs which exiends“the‘ideas of
- previcus writers. V
1

The questlsn ‘of" an administrative mal-practice in education
tékes on g legaﬁigggolflcance when harm occurs to a student by
reason of his "non- learning". In actual fact, Stephen Sugarman'
(1974:233) reports that such a.clain has been already filed in the

United States. The Clalm alleges damage by way of "non- learnlng"

attrnbutable to the improper provision of learning serv1ces. He

‘

comments on the Impact of such a case:

{



In the past year)the Ppossibility that non-learners .might
sue the public schools for money damages has become a reality.
A well-publicized suit has been filed by a high school graduate,
Peter Doe, who asserts that his functignal illiteracy is his
school's fault. His claim for $1 million from the San Francisco
Unified School District has already led to a national conference
on sults by individuals against schools, reports of the case in
-educational journals and in the Press, and a discussion of the
suit at the annual convention of the National Education Asso-
clation,

The Peter Doe Case

v
i

The facts and issues at law for this particular case are set
within the legal jurisdiction of the United States. The educational
. issue, namely the adequacy of the levels of performance -of tasks re-

lated to the provision of learning services, is not restricted by

85

national borders and is of concern to the Canadian educational admini-

strator. ' | . >,
‘Thg;case'sﬁmmapy noted below, while retaining its United
States flavor, can be plaéed within a Canadian legal framework; The
.Canadian'ﬁééagkperspective wiil be superimposed,af later points in
this chapter. _
 The fol%o;ing'facfuél summary is attributable to Serelsky

-

(1973:590):  *
L .The following is a brief summary,of the fécts and legal

contentions in Peter Doe v San Francisco Unified School District, -

 as ofWMarch 9, 1973:

. On November 20, 1972, 'an action was filed In San Francisco
Superior Court against the San Francisco Unified School District,
its Board of Education and Superintendent of Schools; the State
Department of Education, its Board of Education; the State '
Superintendent of Public Instruction; and 100 defendants alleged

to be the agents or employees of public agencies.

The plaintiff is an 18-year-old Caucasian male high school

.
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graduate, His IQ as determined‘by th~ San Francisco School
District is normal. During the course of his 13 yeérs in the
San Francisco public schools, he maintained average grades;
never encountered any serious disciplinary problenms, and
maintained regular attendance. = He advanced year by year
through the public school system until he was awarded a high
school diploma. At various peints throughout his schoo? -~~reer
his parents expressed concern over his apparent diffi

- reading., They were repeatedly assured that he was v
the averdge level and had no special or unusual pro’

Shortly after high school graduation, the young me
examined by two private reading specialists. Both Indiceoed
that he was reading at approximately the fifth-grade level.
Since these tests, he has engaged in private reading tutoring
and has made "significant rrogress"” in improving his reading

level.
The complaint contends that "Peter Doe" -- his name is being
concealed for obvious reasons ~- has been deprived of an edu-

cation in the basic skills of reading and writing as a result
of the acts and omissions of the defendants.

An analysis of the Peter Dce case raises two legally fund-

amental issues, namely: g

1. Peter Doe' B tional right t6 an education.

2. The legal ¥
the task of \@.g education

(.

The purpose of the *following materié& to consider and
speculate upon the same ot of facts as illﬁé%rated in the Peter Doe
case as if the matter had occurred in éanada.

" *

Peter Doe in Canadian Constitufional Context

- The constitutional issue begs the question: Does Peter Doe

-

have a right to receive an education? Bargen examired the question
of the conétitutional right of the Canadian child to receive-an
“education. His conclusion notes (1959:103): . : @

Sy

An analysis of the court decisions on this matter leads one

' d_f,i -
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to conclude that education is not so much a right or privilege
as it is a duty impcged upon the child.

The comments of Sorelsky on the reliability of constitutional

attack in terms of,United States law are equally of interest. He

comments (1973:593):

The constitutional approach has becn successful in overcoming
barriers to equal access, equal oppe-tunity, and equitable
allocation of resources. The issues in Peter Doe, however, are
far more complex. Furthernore, the Surreme Court's Rodriguez . »
de01sion, stating that education is not a right expllcitlj
guaranteed by the federal Constitution, now casts a pall over
the pcssibilities of such an approach through the. federal courts.

Bargen (1961:60) notes that there was no statutory or commen
law %ight but rather that the nignt to an education is a civil right

and is not absolute or unqualified.

Education: A Civil Right? e

vBoth.the American and Canadian school administrator must look

to their respective constitutions to ascertain the legal foundations

(W

for civil rights to an education;

The ratiorale of the United States constitution is to legally

A

enshrine specific personal rights and to'clearlx set them forth .

and record them in a formal distinot‘constitutional documerit., Thus
]

arnngst other rights every person of that 1ation is gua”anteed

e uertaln substantive rlghtsq some of which include the rlght 1o ex-

- press oplnlons, the right to assemble, rlghts of relwgioﬂs practlce,

right to petition, and *1ght to assemble.) In additlon to safe- sﬁ;

guarding Substantive rights, the Constitution of the United States -
establishes the right of due process, There is no enshrinement

_of&e personal civil right, to an education. - . : .
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The B ? mlike the American conctitution, does ngf
guarantee bac s igptS. Rather the Act functicns to allocate
defined exclusive legislative powefs to the Federal or Provincial
égmponents of the Canadian State. I£ follows that the Canadian
educational administrator who wishesvtp‘pin-point student rights
‘must be aware of thé legisl tive powers of each éf these tﬁo law;‘
. making pofitical entities for each of these jurisdictions possesses
distinct and uniéue power to make law. As well each component has
distinct constitutiongl restrictions on their authorit& to legis-
late.

The legal.difficulties in a:certa;ning a ionstitutional basis
in Canadian law for any cof the civii riggts incluhing education has
begn\thg subject of commént by a leuding Canadian legal writer.
D.A., Schmeiser has commented (1964:13);

At least six different views have been prcpounded in
Canada about the constitutional position of basic liberties.

Without ﬁroceeding further into tke techrnical discussion of

“judicial interpretation it suffices to note the six positions as out-

<
lined ty Schmeiser.

1. The provinces possessbunliff'ed legislative jurisdicticn,

2. The Federal government poss . ses unlimited legislative
Jurisdiction, .

3. That neither Federal or Provincial legislatures pogsess
exclusive legislative authority and that the authority
to legislate is determined by the aspect of civil rights

‘(poncerned. v

4. That neither Federal or Previncial legislatures can
legislate infringement. That - =ither ihe Federal or

Ko,



Provincial legirlatures hove pewer to legislate in-
frinzements of basic rights - since such rights ar
inherent to the B.N.A. act itselrl. \

5. That basic likerties are guaranieed by impllcation.

‘ne illustration offered by 3Schreiser i: simply that the
2.0.4. act by creating a Tarliament implies “a
political society whert freedom of speech and pelitical
association exist”.

That rights fourded upon natural law cannot be cbliter-
ated by positive law.

3argen placed the specific student righ .tﬁ receive arpr-oriate
educatioral programs within the broad area >f «1vil rights. If reter
Doe was *to s¢ claim 1 a Canadian Coui1 hé would te faced with the
hormgndcus legal complicaticns cf interpretation a§‘noted abecve b}‘& )
the coqmentS_cf Schmeiser.
chspeculate further is nct the peint of this thesis. This
) ‘

writer is unaware of any Canadian case golng directly to this iégal

issue. t could well be that other remedies are simply more legally

effective.. .

Peter,Dbe in Canadian legal Comtext: Negligence 73

. Thé issue of gegligence ir task performance is as legally
apropos in Canadé as it is in the United States. The legal attack
in Canada would take the form of asserting that séhool authcrities
should be held liable, as noted by Sorelsky (1973:5945, in that they
nesligently falled to provide tgg plaintiff student with adequate
instruction, guidance, counselling and/qr supervision in basic

A

academic sk&lls, and negligently failed to ascertain écc‘drate in-

»
f..mation as. to the student's educational rrogress. ,

~

v
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The lexgal principles tnherent +o the cemnissien ot the
b -

tortiour aet of ;3;11qnncn haw been wmalyced by Barcen L1onl

FE

[ trief the lesal basis for an action o negligonce demande:

1. Circumstances which give rise to a duty teo take care by
the coacatbr teo the student.

2. A fallure on the part of that educater +- nalrtaln 2
standard of care deemed adequate in law  l.e. ar
inadequate level of task rerformance, ~

v An actual damage or harm suffered by the student,

This chapter porticn aims to g- beyord ZBargen's (1051
canalysis.  In particular the legal corcepts of "3tandard ~f Care”
. f
"Resulting Harm"™ will te considered. Jhe methed of such censi-
~deration will be %o ccnsider the rature cf the relationship of +he

educaticral administrator o the student.
What ard the duties of that relationship? What i3 +he
- »

standard of care? These are the questicns Tegged by the "Teiter Dee”

i

/

as seen thrcugh Caradian eye-glasses as fromed within the concepts

by
O
H
ct
J
[19]

of negligence. These are also questiors of impertance
practlicing edufational administrater.
Two particuler kinds of relaticnships are noted herein:

1. that relationships which exist ty reason of duty owing
from one party to the cther; a relationship framed in
the law of tort. When such a relaticnship iz deemed to
exist irn tort law, then such tert law will impose a
standard of care.

2. that relationships which results from +he idea that cen-
sideration in terms of money is paid for performance of
tasks; a relationship framed in the law of coniract. When
such a relationship is deemed to exist as a matter of
contract, then contract law will determine the level of
care ir terms of breach of cortract, ‘



Tho first these relaticonships 1s of sreater educaticnal
simificance ind hpnco only thdt rmlaticonship as recogiized by tort
law will be dise msed . 'rein. That s.ch a relaticnship dees exist
in tort law h already been the subjiect of aralysis and comment by
Prrzen (1961, He concludes bhat this reiationship exists and imroses

oIty to Derform tasks on the var  of the educational official and

that such duty is cwed to +he student.

Standard of Cafe - Tort Law

1

Bargen's study (12£1° suggests that the cencerst of a "reason-

able” ard "ordinary” man's conduct provides the c*ardard by which

5

the law will tes? the adequac. .f the starndard of care demanded
tasx performance. In so fa~ ac the *es*t fer <=neral negligence is

concerned ore carnct but agree. A brief review of the standard of

care is ncted in the Canadian Encylopeadic Digest (320):

When i1 has beer shown that a duty to take care arises 1%
is necessarv to censider the standard of ¢ to be aprlied;
this 1s a questicn of law; ordinarily,’ ubo stardard iz *that of

<

a reasonable nman, that is to say, reascnable care in the
circumstances. ' :
D , :

The cure which is required of a person in order o ave:
liability for negligence i3 not that which will aveid an
accident " all evernts, ©v:t that which an ordinarily prudent
nman would exercise under the circumstances.

3ut does the law see those who pousess speclal skills as being

"crdinary” men? Doctors have special skills, lawyers have s ecial

sxilles, educa*ional administrator: have specilal skills, teuchers have

special sxills. Is a ~igher star-dard of ‘care required by these whe

“ordinary" by virtue of their

=

nold themselves cut as being more than



#

professional training”
The law of rort has recognilzed that the *est for general
2 KX

nesligence io not adequate in some cases. In particular the rela-
»

tionship tetween doctor and patient gives rise ic a greater de gree

N

~tT ntandard of care. E.J. Thompson 4.0., . Canadiar lawyer discussing
canadlian law has ncted (1971):

The %tandard of proficiercy imposed t+ law is thdt of “the
ordirary competent medical practiticner” or, otherwlse expressed
as "that generally possessed by practiticrners in similar com-
munities or similar circumstances". The highest standard should
not be exacted of every dector and a particular doctcr sheuld
not be held negligent merely because some cther doctor's di-
aznoslis or treatmernt misiit have bteen more sk111ful.

-

At a further point on the r:uime page he continues:

Note that this standard differs somewhat from the standard
of "the reasonable man' in the general law of negligence. A
doctor represents that he possesses special skill cr knowledge
in the corduct of his particular profession and the law demands
that he in fact possess that skill or knowledge. So the medical
standard 1s the conduct of the reasonable member of that pro-
fession.

D.A. Feith Q.C. (1963:203) in discussing the relationships
of ncspital and doctor to patient delves further into the legal
authorities supporting the propcsition that, in gereral, higher levels
nf gtandard of care are owed by learned per:.ns. In alluding to Dr.
Charlesworth's text on negligence, Keith comments (203):
A man who practisec a profession:is bound to exercise the
sk1ll and competence of an ordinarily competent practitioner
in that profession. 'Every person who enters into a learmed
profession undertakes to bring to the exercise of it a reasonable
degree of care and skill. He does not undertake, if he is an
aticrney, that at all events ycu shall gain your case, nor does
- a surgeon undertake that he will perform a cure; nor does he

undertzke tc use the highest possible degree of skill. There

o
Y
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may oe persons who have higher edn Slon od syeater advantooe
than he haz, but b 'mdertake- to orias o falr, »in nable and
competont Jlegree of skill.!

The same r.le applies to any —an cxercising a coil ad treo
or business., 'If a smith prick my Y rso with o =30 Lo,
T shall have my action upon the c¢.. -~zni»ct hin, wizhout iy
warranty by the :mith to do it we 1 ... for v 2 e dut- of
every artificer *. exercise his a.* - Lzhtly and +uly ac »
ought,’

This simply neans that Keith s nolinting out it 1.

versens, be they doctors or (therwlse, are requir:d to perfor
the standard »f a reasonable merber of that profession. I su
of this proposition he notes the common law authority of Le-pi.. re

v Phipos (1838) S.C.& P. 475. That is the case supporting the rule:

\

For it is the duty of every artificer to exercise his axt rieghtly
and truly as he ought".

There 1is Qanadian cése.law supr- Tt for the views expressed
" fo .Lawyers,‘dentists, en -ineers and trade coniractors have

all VYw2n renuired to meet this iighe. Zevel el starndard «f care. They

nust go eyond the standard of care of an "ordinary"” man when perform-
ing the ski}ls of théir profession or trade.

.The traditional view of the law of starndaxd of care as it
a;;iied to.su;ervision or discipliné has beer that the teacher or
official must exercise the stanéard'bf care of a reasonable parent,
Although Bargen has alrsady examinéd tﬂat traditional ccncept, he did not
consider the standard »f care required in . teaching. Tﬁe question
remains: At what peint must e ucaticnal administirators perform at

2 standard of care which goes Tey-nd that stardard lemanded cf ar

“ordinary" man? At what point must the educational adminictratcr



Oy

meet the standard deemed in 1aw to be a asonable ore within the
discipline of educntionul administration? At what polint dees
educational mal-practice begin? The ™ oy Dee case tegs theoe very
questicrs and in thic sense comes close to the cutting edge of
educaticnal law irn Canada.

Traditionally the law has stopped shor® in applying the

commerts of Lamphiere v Thipos to teachers. To date teacherc and

other edurational officials have been subject to legal action be-
cause of iy :ical damages occurring to students. When the issue has
been th~ phy.ical car- of students then the‘IOgal test applied to the
exform= -2 of - ca-'onal officials has begn to apply the test of a
reasonabie or - .di=nt parent. Thi~ traditic%al legal view was
thoroughly considered by Bargen (1%61),
The legal sigiificance of the Peter Doe case is that at least’

two of its legal aspects 2> of importance to those who .dminister
educatioral progranms. ‘

Firstly, unlike previous cases which invelved a physical
AR

S

injury consequent upon a faflure to take care (as required®by an
ordinary prudent person), Feier D;e would test, in te;ms‘oi law, the
performance of skill requiring tasks as pe;\formed by thos= grofe;sing
to have the specialized skills necessary gr perf.rm such tasks. Teter
Doe claims that the fallings which caused him harm resulted, not from
a failure to perform ordinary tasks in an ordinary and prudent marner,
but rather that profess .onally and legally qualified educators

failed to perform educational tasks in a manner which the law would
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hold their profession woula deem tacenable . Specirically "Pater

Doe" clalms unreisonable periormance of professionél olills, a bro-

fesslional mal-practice, in that the tasas of pfoviding an adequate

program, evaluating Drorfess, and of previdinz ﬁdoquate~teaching

generally were not pertormed to a standard of cax ' which a'reaéon—
.

able educational administrator must adhere.

In summary, the Perer Doc case can be distinguished legally
from those earlier cases of educational neglisence as noted by Bargen
(1961), The point of distinction is simply that "Feter Doe" attacks
performance of the s;ecialized,.skLLLod professicnal tasks inherent
to the recognized discipline of educational adminisiration. By =o
doing, Peter Doe clear’; brings educatiornal mal-practices within the

a
meaning of Lamphiere v Phipos. The - ult may well be that educational

administraﬁors and/or teachers will, like doctors, lawyers, engineers,
architects, and contractors have to perform tasks_in reasonably pro-
fessional manner, No longer will the "ordinéry man" té;t-prevail to
legally me;sure'performance of prcfessicnal tasks.

This simply means that educational administrators are ﬁbt only
ethically and profe§sionaliy responsible for performanpe cf tasks to
a reasonable professional degree, but that they are alsoc legally liatle
to account if they fail to do so.

The second point of importance in both the legal and éduj
cational sensé'relates to the problem of "harm" ag claimed by Peter

Doe .



Harm and Damaer -

The sﬁeciflc law relating to harm and damase 1o o very
crmplicated part of the general tort law. Bven so, educat ional
administrators should have a lggal sensitivity as to the "kinds™
of harm for which they‘are liable. Théy should have a “feeling"
as to the legal -xtent of consequences iollowing upon a negligzent

act.

Kirds of Harm, Bargen's thesis when seen in the framework of the

Peter Doe rase begs the question as to what kinds of harm the law
will compensate. Bargen's study 1imits itselt to a study of physical
injury. Peter Doe claims not a physical injury but rather an
economic loss. S;ecificallj he claims harm to his ability ftc earn
a living. He claims loss of ecoromic poﬁential. ‘Peter Doe has not
been physically harmed, but claims he has suffered a loss of earning
potential. In Bargen's time it 1s most unlikely that a claim for
pure economic loss would be successful, for economic loss per-se was
not considered a "harm' in the legal .« of that wOKﬁT\\
, : o N pabads

Linden (1968:202,203) descri == -cvelopments in 3ahadian
tort law as to the liabilities accruing from harm deemed purely
economic. He notes:

At one time there were certain types of detriment that could
not be made the basis. of a negligence action. Negligently
caused mental shoqk. for example, would be compensated only in
special circumstances. The same was true_of negligently
caused economic losses. The mental shock exception has

virtually disappeared in recent years, however, and the
economic loss rule seems tc have been transformed into the

[t



"secondary” or "rel.. .-nal loss" princ..le. which will be dis-
cussed later, It is still open Lo the courts, © course, to
declare certain other forms of Jdetriment outside the scope of
negl® vwnce liability (mere inconvenience, and interference with
privacy secem td be possible candidates for exclusion) but at
the moment it seems possible to say that virtually every form
of substantial harm can be made the basis of an action for
negligence.

Within this same article the auther (210) point: out that the
old cencept of a requirement for physical harm to exist in order to
base an actlon for negligence still receives some legal support.

This support to dény pure economic loss falls undexr the rationzle

~.

of "relational loss". v h
At one time 1t was widely accepted that the law of negli-
gence prcvided no remedy for purely economic losses unless
accrmpanied- by some form of phys%*cal injury or damage. Thus,
a tugboat owner who lost the o rtunity to earn money towing
a ship that was negligently sunk by the defendant, and an em-

" ployer forced to pay workman's compensation to an employee in-
jured by the defendant, both failed in claims agzainst the
defendant. The decision in Hedley Byrme v Heller, that purely
economic loss stemming from at least some forms of negligent
statements can support a negligence action, punctured the
rationale of these cases, but most of the actual decisions
have been salvaged by the discovery of a new rationale: that
the law of negligence does not protect “relational" or
"secondary” interests.

It is obvious that in Canada the status of "purely economic

Z- " as a harm is not established in principle. £Each case stands

on its own merits. The same author notes (211):

It ma;y 2e an indicaticn of the unsatisfactory nature of the
relational interests prirciple that a substantial number of ex-
ceptions to it may be listed. A husband may sue for loss
suffered by him as a result of the negligent injury of his wife,

- and an employ*~ may similarly sue for loss due to the negligent
injury of his emplcvees, In an in:reasing number of cases,
persons who suffer mental shock as a result of injuries negli-
gently caused to someone else have successfully sued, And so
on. . There 1s no discernible principle for determining which



kinds of relational losses will be comr o —nated and whic
will not,

In summary, three legal points bear repetiticn:

1. That the law as to liability Lo compencate a purely
economig harm 1s confused.

2. Tha. despite confusiorn, a change in the viaw roint of
- Canadian tort 1l:w ™ recognized the ror cevt of purely
comie havy ac one which warrants compensaticn.

3. That the apy” ¢ =i.ty of th rules as to the nature
of hari depends on the norit of each case. Nu legal
principle «: “egal applicability is established as of
yet. .

The points noted above and placed .. the context of a

hypothetical Canadian Pet=r uoe case have practical significance
for Canadian educational officials., It may be no longer legally

sufficient to perform tasks to the required legal standard in only

those tas® having potential for physical injury. Tasks which may

cause ‘any harm, physical or otherwise, may well be within the amboit
for an action based on negligence. Zducational administrators‘hust
keef their legal eyes focussed on all kinds cf task performances
which could cause a "harm". This is a wider responsibility than
sugge~sted by Bargen since he conceived.of an action liable'to"bourt
recompense in cases of physical injury only.

Failure to proQide an 7dequate level of instruction in an
adequate manner, fa}%}re foranQide progranms, failu?e to follow
aDproved curriculum, fa%lure to provide adequate orlc mpetent staff,

are all. examples df \he &lnd of failufe claimed by Peter Doe.

‘?“‘ It makes educatlonal sense to prov1de programs .nd staff for

{

thenbeneflu cf th§ student. Peter Doe suggests that it is a legal



requirement for such task: te he done.  Teter Do further g

0

“hat havms which occwr as a result of negligence in pertormance

4]

.
ol such tasss amounts L. & tortious act ~rair him tor which r 1

entitled to rccompense.”

R ama -

Remoten=sy ol Danage

A tortiocus 3t resulting in a harm is compeﬁSQLable. Does
this meen that the wrcnig-doer must compensate the person o hiurmed
for each and every damage arisine f?om that harm” More specifically
will the lawvdemand cémpensation from educational wrong—doerglfor
.every consequence of their wrong-doing to a harmed studept? Where
does the liability end? . &

Those quesfions, in legzal terms, poee the problem of remote-
ness of damage. Incidentally this problem has proved to be a
knotty one for application to Canadian law; and it is not the pur-
poselherein to descrite the legal complexity inherent to the untying
of that knot. The fact that it has become somewhat unravelled since
Bargen's work will add some light as to the liability o wed-by edu-
cational officials who perform their tasks in a negligent manner.

In Bargen's time the law was that all damages,‘be th;y.fOIESee—
able or not, were legitimately compensétable. Two cases refefred to
as the Wagon Mound have overruled that wide liability.

. W.P. Rogers (1967:431) comments:

" Yo discussion qf recent developments in jfhe law of damages
would be complete without some words abouf Cverseas Tank Ship
(U.K.) Ltd., v Mort's Dock and Engineering Go. Ltd,, (1961)

A.C. 388; (1961) 1 All E.R. 404 (P.C.), mora commonly known
to us as The Wagon Mound.




1o not adnk 1t 1 nedess: o to go ineo this case ir o oceat

T +
detail., ‘Aa you ar all aware, prior & this case the low - with
respect to wiot lanages wore properly recov rable for negligence

nad beer. set ont by the English Coart of spyeal i Re Toleals

wd Furness, #ithy & ¢o. Ltd., C1o21) 3 KLB. 5005 (3w21) Al B
0., Re Polemis established that the criterion ot foreseeabill .
applied only to culpab’™li. and not 1o comrensation. Sc long

as there was a Lore centle risk o harm Arising out of the par-
ticular conduct i iestion, .aen all dunmages whi_n wer o direct
conscquence of that act, 1.e. those damages which saticried

the test of causality, -=re properly recovernble from 1 negli-
zent defendant. In the words of Viscount Cimmonds, ‘at pa - Log:

"The - can be no-f@ioubt that the decision of the Cowt of
Appeal in Polemis plainly asserts that, if the fendant is
guilty of negligence, he is responsible for al. the conse-
quences, whether reasonably foreseeable or not'.

The consequences of that decision and the practical 1™ "
of creating 1iability are also well-known to you. -

The Wagon Mound, insofar as Polemis dealt with the in-

applicability of 'he criteriop of foreseeability with respect

to wha! damages were properly recovarable, overruled Ihlemis

and established ths* in order to be recoverable, damages must
have tzen of a " or kind" which were reasonably foreseeabic
by the defendant.
Ih brier, tne educational administtrator as conceived by Bargen
(1461) was responsi..e for all damages which occcurred as é regsult of
a harr wﬁ3iuur or not such damages were foreseeable. Tr2 mcderm
administrzt-r need only compensate a ‘erson who is negligent.iy
harmed for ¢ ch damages that would be rea-~ nably ioreseen by “he
wrong-doer. The law has red:i .2d the degree of 1i-bility.
To apply these rather complicated issues to e Peter Doe
case produces a paradoxical result. The trend of'the law 1is

to extend the concept of harm yet at the same time that law is moving

towards reduction of liability.

a



This portion of Sharter Four 1s cbvious by gﬁgculative as it
analys?s Peter Dce in Canadian context. It 15 my speculation that
a legaiistic,narrow*view as to‘{he remotenéss of aamage would deny
compensation to Peter. The questior yet remains to be decided in
law. Is. the damage which occurred tc Peter Dce, the loss of earning
votential, too remote for compensation even though educational offi-
clals acted“negligently.and caused harm to Peter Doe? I believe that
it is. v |
In concluzion, this‘chapter is (;¥culative ir nature, but
at leasﬁ an argument has been raised to suggest that educational‘
adninistrators may be held liable for ral-practice in performance
blbf their profeésional taské. The concepts of standard of care,

harm and damages, have been extended from previous writings., The ‘\\

- N i . 1’
purpose of this chapter has been rnot cnly to speculate upon legal :¥;

“

outcomes, but also to provide profeSquhélneducational administrators

i
i

with gome sensitivity tc the/rule of law which encompasses all of us,
! ! . . . ™
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SUMMARY _*}

The nagor thrust of this conclﬁd;/g chapter 'is to provide

‘n

cohesion to material preserted in previous chapters. It 1s to this

end that the first portion of this chapter will direct, itself. It
is left to the seccrd t of, ?His chapter to look at,future issues

and to suggest areas for future study.

Two fundamenta} assumptions as notgd in Chapter Cne underly

thls whole study. Those assumptions are:

1. That the rule of aW\encotpasses'the educational
administrator as’ he %factices the arts of administration.

2. That educational administration is a distinct discipline
and as such imposeg’ specific processes and task re-
quirements upon oge who would practice that art.

The topics for consid .tion in this study, their reason for
selection, and the method ofjpresentation were discussed in Chapter
Cne., In particular,the aim of this study has centered on the idea
that the reader will be able “to develop his own sensitivity as to the
impact of the rule of law as it affects the daily activities of
educational administration. Each chapter considers a specific;admini-
strative process and each one of those chapters places a different
emphasis on the perspectives of the "rule of law".

Thus, Chapter Two, "which discusses» oommunlcation

in terms of libel and slander, does so by emphasizing a description

- 102
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or the appropriate law., The lay is describted in terms of its place

i the law of torts; it is describéd in terms of i4s criging in the
commen ia?/’it is described in terms of case law ank‘principles of
iInterpretation; 1t is briet.y déscribed in terms of various pro-
vincial statutes. 1In brief, the patte:n'of Chapter Tﬁc amrrasizes
a descriptive aspect of tﬁe law.of defamation as it impineces upon

administrative practices inherent to +he communicative process.

On the other hand, Chapter Three is designed to encourage the

than a merely descriptive sensitivity to law.
The emphasis Es upcn ajplication of the rules of administrative law.
Tndeed the whole concept\ef administrative law as it relates to -he
decision-making procescrz im\educatior demands a sensitivity to-
wards aprlication of :ucn law., The emphasis of Chapter Three .is
up?n application of the principles of administrative law. It is a
fAuestion of the proper application of the law that @ “zrmines the

lawfulness or otherwise of the decision-making process. .

Chapter Four is admittedly speculative. Its purpose is to
extend and develop the educational administrator's sensitivity towérd
1§gal foresightf This requires a sensitivity to interpreting the
demands of the "rﬁle of law" as such law moves in concert with
societal pressures. DPeter qu may well be the cutting edge today;
tomorrow it will be legal and educational history,

In summary, the format for presentation of chapters Two, Three
and Four is developmental in purpose. Thaf Turpose is simply to

develop the legal sensitivities of educational administrators from

~
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sensliivits whiok Lomerly d&script;vn, through a sensitivity ¢,
aprlication fowarde 4 sensitivity of the nend +a interpret educaticnal
law as zccintal demands rresent themselves, In brief, the reader

ir exposed to the wide view as to the rule of law ac it Inpingee

upen the practices of educaticnal administration.

Whereas the format of Chapters Two, Three and Feur envhas ' -aod
the develcpment arg extension of the educater's sensitivity 1o the
"rule of law", the actual content selection for each of those chapters
was modn on the basis of importance as tasx pertformances expected *o
be Performed by Canadian educational administrators. The material

which follows is to rrevide further cohesicn by way of,

1. Consolidating the legal issues of =achtne of those chapters.

2. Presenting or restating those impli

tions of importance
to educational administrators, ‘ :

Procedures where agropcs,

3. Suggesting specific ‘strati

Ce.umunication and Defamatior

The legal rules of importaiice are noteg below and consolidate

the legal principles ag noted in Chapter Two.

1. It ig only when the subject matter of the communication
cemes 1o the point of bringing discredit to anocther or
when it comes to a point wherein others are induced to shun
such person, that the legal issue of defamation arises,

2. It is only when such defamatory material is made known
> to others (i.e. published) that legal 1iability may arise,

3+ The lega_ consequences for Publishing defamatory material
fall upon the publisher, The Perscen who bears or maintains
such'defamatory material faces no legal liability,

4, Accidental or uninténtional publication cannot act as an

S
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excuse to prevent legal 1liability.

That publicaticn which arises as a consequence of inade-
quate custcdy of defamatory material placed the custedia
in the legal positicr’ of a putlisher.

That the person who transmits defamatory material to
ancther 1s clearly =2 pubtlisner.

That the onus 'falls upon the publisher to establish legal
circumstances which protect publication from consequent
legal 1iability. >

That the two occasions which protect publication go to
issues of privilege and justificaticn.

That excessive putlication or administrative malice des-
troy the legal protection of privilege.

Implications

Clearly it is the duty of the educational administrator tc com-

municate.

It is inevitable that the subject matter of complaints,

evaluation or personal files will, on occasion, be defamatory. The

concepts of law as above noted and the duties of the educational

adninistrator give rise to the following implicatiors in an

educational context:

1.

To receive information is nct per-se an act Natrle to
legal consequence. It is to the question of privilege
that implications arise. An educator who receives de-
famatory information about students, parents or teachers
must have a duty to receive such information in order to
assure privilege as a protection for publication.

It is clear that educational administrators must maintain

- custody of files. This implies that such custody must be

adequate and that unauthorized access to files containing
defamatory material must be restricted.

To transmit information is often-times the responsibility
of the educational administrator. It is his duty tc report
and this places him in the position of a publisher. Im~
plications arise when reports.are made to those who do not



have the right to hear such inTormatien. In "2ducational
terms, this affects c mmunication between administrators
and parents, adminislritors and students, admiristrators
and teachers, and administrators to other officials, The
implication is simply that the person transmitting must
take care so that oniy those who have a duty to receive
become aware at the subject' matter of communication.

To transmit malicichsly or exce sively is to destroy
privilege. This implies that administrators must not let
their personal feelings determine degree of publication.
In addition, the amount of publication, the distribution
of copiles of material are all matiers that must be on-
sidered prior to publication.

Suggested Administrative Practices

Those who receive information must clearly have the right
to receive such information. Thus the educational
organization must clearly define the duties of its
various members. The formal channels for communication
must be clear-cut and well defined.

Jpon receipt of information which is defamatory no respense
should be made in terms of providing further information .
to the originator who in law may not have a duty to hear.

A procedure for writing down such information should be
developed. It is not all typists whao are protected by
privilege and the use of a selected discreet typist is
required,

Files containing such material should be kept in locked
files, and access to such files should be limited,

Files should be reviewed so that defamatory material is
destroyed-after need for its use has ended, Careful des-
truction procedures are required, 2 :

Procedures.-as to distributiocn of defamatery material need
to be develcped since excessive publicatior lestiroys privilege.

Justification as a defence must be proven by the publisher.
Thus some procedures to assure the truth of the matter is
essential. An allegation which is defamatory made directly
to the person concerned is not publishing and provides ‘a
means of confirming or exploring derogatory information.

<
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Decision-Making and Administrative Law

A cengolidatieon of the legal principles which relate to
decision-making as performed by educational administrators starts
from a consideration of the legal nature of the power to decide: In
brief,'such power is legally perceived in one of two ways:

1. As a judicial power,

2. As an administrative bower, -

Ityis this latter power, i.e. *he power to decide on matters
of policy that is the specific nower that is considered iﬁ Chapter
Three. It is the rules of administrative law as they are applied to
the administrative-pgwer to decide that provides the legal context

for the first section of that chapter. ' In brief, these rules of

administrative law concern three iopicé:

1. The rule which defines occasions requiring the use of
quasi-judicial processes in the exercise of decision- -~
making ‘powers. In other words there are times when the
purely administrative process in the exercising of déeision-
naking pcwers is legally inadequate.

2. The principles of natural Justice and their relatibnships'
to the quasi-judicial processes. : ;

3. The legal concept of réasonablenéss-as it Yelates to the
purely administrative (discretionary) process of exercising
an administrative power. o -

-

The latter part of Chapter Three leads b ‘the proposition that

educational adninistrators decide matters in a context which allows
legal challengé in courts of law. Ihoée who would challenge have
access to legal remedies. Tﬁe scope and nature. of these remedies is
summarized and noted below:

1. The remedy of appeal, its'sco;e is dependent upon statutéry

N
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enactment.

2. The remedies provided by writs of prohibition and
certiorari (which may prohit or set aside the decision of
an educational administrator) are limited. The law will
only apply the remedies in cases wherein the quasi-judicial
process 1s legally required and wherein such processes
are improperly performed.’

3. The remedy compelling’that a decision be made is availatle
to those who seek performance of decision-making processes.
This remedy known by its legal name of. mandamus 1s designed
to present unlawful procrastination 1n the exercise of
decision-making power. :

4, The equitable remedies of injunction and/or declaratory
Jjudgement can prevent declsicn implementation, or test de-
cision legality. The scope of the remedies is wide but
the matter of legal technicality and interpretation is
complicated and ambiguous.

5. Modern law may suppord an action against the administrator
who displays malice in the decision-making process.

Implications
Thege legal components ep?lied to circumstances faced by

educational administratorsngQE rise to several implications of
importance:

"l. Educational administrators must question the nature of
the decision facing them. Does it affeéct a right? Dees
it affect the right of a student? Does it affect the right
of a teacher? . Doed it affect the right of a parent?
Does it affect the right of a taxpayexr? .
2. Educational administrators must be aware of principles of
natural justice and be aware. of‘those occaslions of decision-
making requiring adherence to those principles.

3. Educational adminlstrators must be aware of the need to
decide in a reasonable manner even when the rulee of nat- - -
wrel Justice need not be adhered to.

4, Educational'administrators must recognize the possibility
of the court examining their processes of decision-making

1108



and hence be prepared to justify administrative ‘pro-
cedures used in arriving at the decision concernead.,

Suggested Recommended Administrative Practices

1. Clearly the irreconcilability which exists between the
Dirks and Cardinal case implies that .legal advice be sought
as to the manner of proceeding In situations where rights
may be affected. .

2. VWhere legal doubt exists as to the lawfulness of a pro-
posed decision educational administrators can seek a
declaratory judgement.

3. The principles of natural justice imply that procedures
be adopted for providing adequate ‘notice to concerned
persons. Registered mail or personal service of documents
is suggested. Procedures to establish proof of such
services should be followed. Affidavits of service are

! generally acceptable.

4. Procedures should be developed, published and followed
when hearings are required. ZIegal advice as to the adequacy
of such procedures should be obtained,

Peter Doe and Canadian law : o

Chapter Four speculates'és to the impactr of a "Peter Doe" case
upon educational law in Canada. The constitutional aspects are noted
briefly. The major speculation, however, focuses upon a ‘modern legal
concept of professional negligence, Traditionally,the laws of general
négligénce, rather than of professional negligence, have been the
legal nmeasure-of the standard of care required of educators. The
legal questions of that chapter are noted below:

1. Is education a civil right? Modern writers have noted

.the legal complexities which surround the placing of civil
rights to an education within a constitutional framework.

2. What is the required level of standard of care? Clearly

earlier studies have presented a case which established

the traditional standard of care as apropos to educational
negligence i.,e. a standard of care required of an ordinary
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man, Chapter Four speculates that the traditional
standard is limited to negligent circumstances which
result In physical harm. The speculaticn of Chapter
Four in followirng the facts of the Feter Doe case is,
simply, that a higher standard of care is required in
performance of professional tasks by educators and that
negligence in their performance may lead to a harm which
is as legally objectionable as physical harm.

What kinds of harm are actionable? Traditionally, edu-
caticral administrators have been concerned about those
cases which result in physical injury. Chapter Four
speculates about the legal impact of nonphysical harms,
specifically on economic harm. It-suggests that a lia-
bility to a student may well exist when a student suffers
a loss of earning potential due to inadequate provision
of educational programs. The suggestion is simply that
Canadian tort law is seeking a wider and more liberal
concept of harm than is suggested by the earlier cases.

Implications : ’ )

The above noted legal speculations give rise to implications

of importance to educational administrators working in the Canadian

context s

1

ey

Clearly the impact of the Canadian constitution upon the
rights inherent to an education is unclear. This is in
direct contrast to the impact of the Censtituticn of the
United States as it relates to educational matters. This
simply implies that Canadian educational administrators
cannot look to the many cases of a constitutional
nature which have occured in the United States for legal
guidance.

Clearly educational administrators must exercise skills
at a 'level reasonably expected of them as professional
persons. The educational administrator must profession-
ally respond as the discipline of educational admini-
stration expands both in knowledge and technique.

The hiring and placement of educational personnel is legally
significant. To place an unqualified person in a pro-

fessional position demanding high quallflcations is to

invite legal difficulty. -
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It is no longer sufficient simply for educaticnal admini-
strators to maintain a vigilance to prevent occurrence of
physical harm. The implication is, simply, that 2
vigilance is required to prevent economic, < cial, psy-
chological, or cultural harm occurring to students by
reason ¢f inadequate performance of teaching, supervision
or administrative skills.

Suggested Practices

The following list of suggested practices ié essentlial if the

problems, both legal and educational, as posed by the Peter Doe case

are to be

ll

met.

Hiring and placement activities must emphasize scrutiny

of professional qualifications, scrutiny cof levels of per-
formance in previous Jjob situations, a monitoring of new
staff during oriertation or pre-employment training pericds,
and finally adequate evaluation procedures.

Professional tasks must be analyzed. The process of
analysis must include acceptable performance levels as
expected by the educational profession. In other words,
the expectations imposed by a professional position must
be made known to those who occupy those rositions.

Professional standards are not absolute and educational
administrators must provide upgrading programs both for
themselves and others as professional standards change and
develop. .

Educational administrators must develop monitoring practices,
which not only record student progress, but also detect
harms occurring to students. :

It follows that educational administrators must be pre-
pared to present precgrams which either eradicate or at
least alleviate such harm as it occurs to students.

Toplés Suggested for Future’Study

This study has continued a line of research into matters of

educational law in Canadaé Indeed, the "raiscn d'etre" for ‘his work
|

has itg,or%gins from within the earlier works of Bargen (1961). In

i
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?eneral, Canadian education law and in particular that part of
educational law which is relevant to educational administrators is
developing and changing constantly.' Much remains tc be dbge in
identifying, analyzing and clarifying educ&tional concerns in terms
of Canadian law, Some of the more important concerns are noted below

as topies worthy of consideration for future research and study.

Constitutional Issues

. N -
This thesis noted the confusion surrounding the issue of the °

right to an education as a2 civil right in terms of Canadian law. Clearly

this topiC‘needs further classification in the legal sense, In
particular, two educational rroblems of current concern have arisen
as matters of civil right and warrant further study:

1. ¥What is the constitutional pdsiticn of those students or
parents who claim a civil right to atiend schools not
recognized by provincial law? TIn Alberta, Mennonite
. Pupils and parents seek a civii right to attend schools
where instructionvis Provided by non certified teachers.
Is there a civil right to such an alternative education?

2. What is the nature and extent of the civil right of students
- who 'by reason of mental, physical, or social disability
are presently denied access o educational institutions?
Is the civil right to an education an absolute one?

Communication Issues

The laws of libel and slander illustrate the liability owed
to a defamed person by a publisher, 'The_impact of other laws as
they relate to the receipt, custody and transmittalhof Personal in-
formation remains to be identified. In particular the follo};ing

questions remain to be studied:



1. VWhat is the impact of "Human Rights" legislation upen
disclosure and transmittal of personal information?
Can student misdemeanour failure or personality traits be
transmitted to ox by educational officials? Can the
private moral practices of teachers be communicated? How
does the fair employment legislation impinge upon the
the interviewers or employees rights to know certain in-
formation” All of these questions arise in the ccurse of
an educotional administrator's tasks. '

2. To what extent does the law of negligence as it occurs
by negligent use of words, affect educational communi-
cations? What liability exists for negligently drawn-
up reports by educational officials?

LegalkIssues of Decision-Making -
Chapter Three outlined and applied the general principles of

administrative law as that law pointed to the processes required to

be perfo;med in making dgcisions. The impact of other legal restraints

reméin to be studied and related to matters of educétional admini-

stration. Two specific questions warrant study and research:

1. What is the impact of the various Provincial Planning'A cts
upon the educational administrator's powers to decide?

2. What is the impact of the various Cmbudsmen statutes upcn
' the educational administrator's power to decide?

" New Horigons in Educational Negligence

Chapter Four suggested that négligence in performance of .
professional educational skills goes beyond the rules of ggneral
negligence. The chapter speculated as to the degree of standard of
care required of the professional educational administrator. Peter

f

‘ :
" Doe was analyzed in terms of tort law. It follows that a further.
- -

study will be required to continue this line of legal research to test

the validity of the specuiaiions suggested in Chapter Four. 1In



particular, the

owing questions need Turther serubiny:

I

‘1. / courts impose 2 concept of malpractice in cases
ning educators in general and educationzl admini-
' Lrators i particular”? .
.2 i1l Canadian courts consider nonphysical harm as an

actionatle wrong?

r

3. What is the extent of the duty cwing tc a student o
parent under circumstarces of the performance contracting
metheod of providing programs? >

-

!

My first hope in -'e writing of this thesis was to makd some
legal knowledge known to those who would read this work. I hoped
to develop within the reader an awdreress of the rﬁle of law, an

avereness of its application to specific matters and an awareness of

the *heed tc foresee changes in educaticnal law.
Tt is my second hove that those yho inspire educational

administrators at universities would see fit to impress upon those

who learn, that sensitivity to rule of law is essential to sound

educational administration. o
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The Defamation Act (P.E.I.) R.S.P.C. 41 1960.

The Libel and Slagder Act (Sask.) R.S.S.C. 10 1965.
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APPENDIX A
3 LAW REFORTS REFERENCE KEY
Canada
A.C. | A Canadian Repoits Appeal Elases-
Alta. L.R. Alberta Law Reports N
B.C.R. British Columbia Reports
c.c.c. - Canadian Criminal Cases
’D.L.R. | Dominion Law Reports
E.L.R. Eastern Law Reports
Man. Re Manitoba Reports )
M.P.R. -~ Maritime Provinces Reports

Newfoundland Law Reports
Nova Scotia Repérts
Ontario Appeal Reports

Ontario iaw Réports

Ontario Reports

C:tario Weekly Notes

0.W.R. | Ontzrio Weekly Reports

Que. K.B. Quebec Kings'Bench Reports
Que. Q.B. _Quebec Queeﬁs;Bench”Reports
Que. S.C. Quebec Superior Court Repqrts

- Sask. L.R. ‘Saskatchewan Law Reports

S.C.R. . Supreme Court Repdrts



Canada Con't.

Terr L.R. ‘ Territories Law Reports
U.C.C.P. Upper Canada Common Reports
U.C.Q.B. Upper Canada Queens Bench
-¥W.L.R. Western law Reporter
W.W.R. Western Weekly Reports
Australia
V.L.R. Victoria Law Reports
England
A1l E.R. All England Reports
Q.B.D. _Queens Bench Division
" Q.B. Queens Ber'ch ‘
M&S. Maxwell and Saunders
T.L.R, ’ Times Law Reports
L.R. . Law Reports
1.J.Q.3. . law Journal Queens Bench
A.C, 'Appeal Céses }
J.P. ' Journal of Pe%s )

K.B. Kings Bench
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