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* ' ABSTRACT
. ! ‘
There appears to be‘nn\agreement or consensus on
the central issues relating to the soclal. fact of
punishment. ~In part, this is because\until recently
no resonably acceptable definituon of "punishment"

exlsted. The lack of consansus 1s also due to . the fact

'-that there 1is no theory about the Justification of

punishment that adequately explains the various aspects

~of the practice.ﬁ In this thesis I have attempted to R

-deal with those two areas.i

The most important papers on the definition of

.,«6.

punishment have been in response to Je Do Mabbott'

'1939 paper entitled "Punishment" Of those, I have T

'fchosen to work mainly from Antony Flew's definition,

I

r-using that definition to deal with the many points of
“;:fcriticism arising out of 1ater works. Also, I have,a
°,7chosen to rely heavily on ordinary 1anguage usage in 1

'support or that definition.“

Bl

: As for Justification it seems apparent that the -

:Retribution vs. Utilitarianism controversy 1s relevant N n

r

' mainly to theoretical discussion.- In practice, both of
'l-these 3ustifications are at work in each individual in-ffjf!it
stance of correctly applied Justice.; It has been my con-f; se

- _cern, therefore. to seek avmethod of reconciling these.f

e

7wo supposedly opposed theories of the Justification of
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| 48 \ . CHAPIER I

' INTRODUCTION
’ _. : . _ ‘ T : ' o .

A

P
0

Punishment is a sociai factru None of us, except _ J§“-
those of questionable sanlity, takes pleasure in inflict— \\\
ing punishment on another individual. Yet the need ";

‘ for an instituéion of punishment has become 80 much a

part of society that a separate portfolio within the
».highest government of the land is charged, among other h.
Pthings, with the OVerseeing df legal punishJEnt. 7ﬁ‘ ':":*fg
| Although punishment is a social fact and although o

j punishment for crimes that have been found out by the |

| authorities is now such a common occurrence that it

takes months for time to be alJocated for a. criminal .
trial to he conducted the statements aﬂbearing before'?"'7

]
the public relating to criminal punishment are as con-

fused as the; must have been years ago.‘ _f“

| We can find instanoes of punishment within our"

l'society in a great many areas. The most publicized ?ffg;fitii

‘one, Qz‘course.‘is punishment within the 1egal sphere.‘?s“ffsf

f:Tremendous amounts of time, energy, and money are spent Higih
' yearly within cur criminal Justice system. The current ;fh =

:;i.estimates for the cost of keeping a single offender in ..?f”;”

:a Federal Penitentiary for only one year are as muchH

h as $15 000., There are nearly 10 000 men incarcerated



\(‘

'cost is carried by the law—abiding taxpayer.

pt

in Fedéral Frisons 1 Canada today. The burden of this

incarcerat on is not the only cost The police must

-

e taxpayer.. It 1s not surprising, then. that‘legal
1shment is a very controversial subJect..

However the socisl fact of punishment is not

- estricted “to the &egal sphere.. Instances of punish- :

~ ment‘ occur in fami'y(situations/ schools. VOluntary

3
-t

c'_associations, animal training and probebly other areas B
of life as well. | 1n discussioné "punislzment" is used
f.even more bry adly than would be indicated by the wkge

!

4 range of instances listed above.o In addition to the jg;jf
:,jpractical situations where instances of punishment

.‘can be found wgﬂg%so have to deal with "punishment"

;within religious discussion, metaphorical usages like ;V

B saying that the weather is punishing the lsnd, and

inaqpropriate uses of "punishment" such as. substitutin813~;ff'”'”'w

S :._ - .,,', ‘.‘-\.‘.
/~ o . '.v".l“b»l"\‘:.

organizations. games, personal elationships businessv;;:h



‘we to put’ on 'punishment' within considered usage?

‘How, if at. all are we to reconcile our dislike for
‘inflicting punishment with the social fact of the,exist- :
~ence of the practice? o -

4oentral questions of this thesis.; o

- Tenitentiary--a Federal MinimuAﬁSeourity prisqz‘ Sinoef
that time, the prison hals' be7n e—classified to a .

.medium security instit7tion7

',litation and I still |
- SOOn after beginn%ﬁf teaohing I found that the ideas

.ﬁand punishment ‘We: e very much at odds with the realitiesj

‘.'of the "joint"
f:ing what had been oy éreconceptions“of the fact of
;_>prison wasxcoping With the forces that were threaten; -

oo

that word for*"Victimizing"'or’"revenge" | With all
this possible scope to work with it 1is understandable -
that some confusions exist regarding "edges" of the

conoept, if concepts have edges. What limitations are ' '. >

¢

"ng._thers, are the

L .

/,

Four years ago I took a poBition as senior teacher'e.

in- charge of the academic education withln William Head

.% L]

I enJoyed working with |
(the men, I wag happy/7 beyng involved tﬁ their rehabi—p'

ake/bleasure in hose things.

I mad regarding pr sons//prison life, rehabilitation,,

 More difficult to deal witg:than chang_ﬂttf':_:
Az e W TRt




.

the serious academic philosopher. My attitude toward
my role ‘as an educator also came under %lose scrutiny., :
A Somehow there Was little satisfaction in trying to
-‘explain how to solve tgo eduations in two unknowns
to a man whose liberty ‘had been removed for 12 years,
whose family situation wag dissolving, bef‘ore his very
'eyes, who ha'd lost his home, business, car, and most
of all his personal&associates. The problems of con-
’cern to that man were 1mpossible tc overcome.‘ WOISB‘
than that, the administration of the prison either wouldg
~not or could not allow the man any opportunity to deal o
.—-Eith those roblems in any direct way himself, -and the ‘,:‘
classiricatio officers who ‘were assigned to the man; f' }l;
to help him 1th his problems neither had the time, _
"interest ror ability to render any effective solution-
VT to such monumental life problems. I soon came to rea- )
'lize that the myth of rehabilitation was being supportediwv”yl
'by my very presence. Tt is very humbling and causes\d' 7
'oa lot of soul searching to come to realizevthat about
‘ all that one has to ofrer these men is- an unbiased but
. still ineffective ear. It is through that feeling |
‘;”-.dthat -I came to be interested in the social fact of l]]f -
%Punishment. : 7c '_ﬁ;>-»'ﬁ'a;“ L
'” Ir. I had taken an interest in the philosophical
) issues that are fundamental to considé%éd discussions fhf"ﬂz
LT S i fu<:s; v?F:f:Mf' -

Y
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" th\sis than this one. However, my interest was not

:deﬁinitional approaCh /The activity of that cold-

1. cdRREdTIoNs"

~{ the new approaches to corrections being taken both

" on punishment before I left the University to teach

) I woulgd have undoubtedly written ajmuch different

L AR

the’result of rea ingxthe philosophioal papers, in the :

Journals, but rather the result of experience in a.

- i
Federal prison» The philosophical hair splitting pre-

- gent in the literature seems to me to not relate very
closely with the reality of legal punishment at all.

-I for one, cannot dea& with human 1ives in that fashion.
My approach to the problems of definition and Justifi- |
-catlon of punishment will necessarily be influenced by”

the praotical problems rather than the very narrow !

N hearted analysis I happily leave to the professional

academic philosophers.. - ”y= . y _ o

A
¢ .

i ]
; In discussing the topic of corrections with a
/ ~

}friend of mine who is active in the John Howard Society

/in Victoria he said "You know. I 'n simply amazed wlbh if’

. provincially and Federally,ﬁ I was in. the Spanish RevO-E‘fﬁ'l”
_lution I worked with the British 1n Afﬂfﬂa’ and now.__;g;v §

e

I call Canada my home. I've seen a lot of sorts of

punishment but still I 'm amazed.h You.know. society has 1;?$,;ﬂ
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; recidivism1 cannot be used any more.A The Solicitor2

L4
) ~

murdered, shamed, maimed and finally caJoled law-

breakers. About the only really new thing that can be
done is send them o?:a trip to Hawaii., It ll bet it ’
would be cheaﬁer ‘than: what We‘re doing now. Certainly

,none of ‘the other approaches have worked and unfor-

'_ tunately, I'm old enough to’ think that what we're doing

now won't work either."

This sad but probably accurate comment reflects ‘

'how little we really know about the extremely complex

problems of crime and. punishment. THe technology of

. CriminOIOSY. borrowing. ‘a8 1t does. from Psychology.,i-‘
‘Sociology, Law, and Philosophy is simply not adequate

to handle the. problem. The- shotgun methods used 1n !
corrections are not Well founded in theory, have no"

track record (and in fact, some have negative track

-

"-records elsewhere, e.g.. the indeterminate sentence),_
;and are not even clearly set cut so that some sort of
vtevaluation can be made of" the program.‘ One thing is e
“eertain, that the old excuse that inadequate staff 18

;to blame for corrections not significantly reducing

1 "Recidivism"--"habitual or chronic relapse or ;]

" . tendency to relapse, into crime or antisgblal -be ior‘iz

patterns," - (Webster) Figures .on rates of recid

. “of offenders dre . the main measure of the effect. of
- ‘programs and. approachee to crime.‘ heory, Af the

" recldivigm rate falls,,thegapproaches being. taken are o
better than the previous ones, and vice versa..;;__

o Py
-
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General's staff has_inéreased enormously in_the lgst‘

.few years, yet not much 1mpapt'has-been made of ,the c

;  -criminal sub-culture. Cflmeqrateé\rise; f%guresﬁon
recidivism and parole fa&%u}es act like they were . e
N _ g v .

T ' ca?ved in grahlte;'and the Solicitor Genérai's payroll

rockets.

Perhaps, then, even the best prison personnel

will not be able to change prisons significantly,
Should this be the°case; prisons will r '

g irrelevant to the correction of criminali %nd e
~irrelevant to the direct victims of -crime.? '

II. THE CRIMINAL LAW P
Cse e
A large perceﬁtage.of the'phllosbphy”artibles

] /.’

- dlscussing punishment “foqus f ‘on iégéi punishméht,‘
and in pafticﬁlar”onQLnéarcerafidn’aéfthe\maiﬁlexample'
@ legal punishﬁeht;;'Prlédhé_éré”"theiénd_éf‘thetlinev" ,
- for those uhfbftﬁnétes whoiéoﬁefﬁo begundef;thelcafé>j"
_ 5f»;hg,cr;m1na1_Jug;;é%_gygtém;[' o :1
| ‘Thefederalfﬁeﬁifehtiéfiééﬁégéiiﬁitﬁffhe‘tér-.
minal cases. 'The place to stop. the treadmill

. 1s in the courts br;among”théjteenagers;;lWe;i :
should recognize that we are overusing prisons, . = -
' We should use them with restraint for the really -
- dangerous and predatory, and use more alterna- - :

tives for the others, fines, probation and resi- =~

_ dential centers.3

‘."")

&R Ddhald.R.”Créséey;;(Ed.);CriméﬁaﬁdréfiﬁinélzJuéfice';1_,1
'  (Burns{and;MacEachern,-Ltd.)iTqunto;_19?1,~p; 29,

| "';quﬁ§d 1n“Tlme1Magaz1ne, Dec. 2, 1974, p. 16, -
oL T R g TN T

»

e
G

d

-@;37mr.,outerbriage*of;théaNatlonalfPéroie}Bdard;~aé“’~vf‘
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Mr. Outerbridée should allso have added that the
best place-to look, if one 1is concerned about overuse
of the prisons, is within the Canadian Criminal Code

~ltselrf, since 1t 1s under that authority that persons
get to prison ini the first place. |

Most of us idealistically hold that criminal 1aw
) /,is the codification of our moral and ethical belliefs

Q Into ruies which are to be followed by members of the
society.‘.Since the simple recoﬁmendation that such

and such a behavior should not be practiced would not

be effective in any eYGept extremely .simple and ordered

societies. it is thought necessary to have a whole sys- .

, tem of criminal Justioe to administer and uphold the/, \..
law. The law, under this view, 1s 8 statlc embodimd%t
of right and wrong. It 1s to be respected and obeyed
because it devel:ged slowly over many years and reflects

",the consensus of society regarding those actions felt
to be intolerable and threatening. The law is whag is

"best for society. Jerome Hall has been one ofythe main

- |  volces articulating this view of the law._
to preserve importsnt social values from s
harm and to do so naqt arbitrarily but in -

2 ‘kaccordance Wwith rational methods d&rected, N _.f
C ‘ toward the discovery of Just ends. . : :

Criminal law represents a sustalned effqrté;\ T
lous.

L

' Jerome HEll, General Princi les of Criminal Law ‘v‘
(Bobbs. and Merrill) IndianapolIs E 74, p.,I : o




G

Recently, however, a‘much different view of‘the;
la&_has Xémerged. Under this #1ew tﬁ; law {s seen as
a means bf control of varilous su?;groups within the |
soclety and 1s utilized by those‘grouﬁs holding‘the

power structure of that soclety. Thé,law reflects

the wishes pf-gertain’interesﬁ'gfoups and the full

.coercive_power Efvthe state 1s used to compel other

Interest. groups to embrace those wishes. Qne of the
major proponents of this vigw of the crimlhél'law-is-

Richard Quinrey. g _
., bLaw 1s formulated and adminlstered by
the segments of society that are able to o
. lncorporate thelr interests into the creation
- -and Interpretation of public policy. Rather
- than representing the institutional concerns
of all segments of soclety, law secures the ‘
interests of particular segments. Law supports
one point of view at the expéense of others,
- Thus, the content of the law,  iricluding.
~ the substantive reéulations‘and procedural
rules, represents the interests of segments «
of soclety that have fhe power to shape public
pollicy.  Formulation of law allows some seg-
ments of soclety to protect and perpetuate
thelr own interests. By formulating law, _
~ some segments are.ab%e'to-control others to -
thelr own advantage.- . : L 4

Y -

_ Undoﬁbtedly;fsbmévlaws eiemplify_one view,'wherea ,..

__other»laws.reflect thé»oxher’viéw.>‘There;is_obviduslyg'4

*a

a very ﬁigh consensus about‘fhé_prohibitioﬁ of‘muiQer;-:f 

‘rape and offences against peiséns and-propérty}'fBut"""

5 Richard Quinney, Crime and Justlce in Soclety
(Little, Brown and.Company, Inc.) 1959, P-.*T‘""‘IZ e
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there 1s much less of a consensus toward the prohibi-

tion of the so- called "victimless crimes® such as

>

abortion prostitution, crimes of "yvice", and drug‘

-

related offences. In most 1aw. howeven there'arg 3‘w

"_elements of both points of view.» What is of interest

here, - though is that the law itself must not be
'accepted without question in any discussion relating
to.crime and punishment. The essential fact is that

"the interest—group"6 approach better explains many -

of the problems We ‘see in crime and law enforoement %‘ .//%‘
today than the more traditiqnal view expressed by é/( 4

_ Jerome Hall. ‘ | o
As society becomes more complex, by virtue of an
'increased pace, 8 more ohequered population, and more o

"money‘and leisure time, the ability to-strike a con--

‘sensus diminishes. Concern for more social control

grows and the c;iminal law is used increasingly as a.
means)of gaining that control. It becomes easy to pass_r/
a law when the*e is a need to’ relieve emotional ten- o
'sion and reinforce the faith of éhose close to the ::
;legislative power structure._ It is not anywhere as

:easy to enforoe the law once it is passed._‘

g 6. Stuart L. Hills. "The Formulation of Crimina1i> SN

 Laws", in The Adminlstration of Criminal Justice in. ot
Canada: (Roydell, Whitehead, and Grindstaff, Rds, ey

"lHoIt,,R ehard and Winston of Canada..Ltd.. 197#) p. 4.:

-

R,

o
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In those circles of society where- legally pro-_
hibited behavior is not considered immoral or deviant © 4
wholesale evasion of the law occurs. All of this does

not go on without ‘damage to the attitude.that,the

: _— _ ‘ , o _
authority of “the law and legislatuge 18 to be respected..”

A person from these circles 1g able to wear his con-

'viction like"a badge.\.Instead'of having any]deterrent" )

effect, contr vention of the law ie likely to have-the

effect .of. enhancing the position of the "offender" Within u

his own people. Disrespect of the law and legal author-

_ities becomes a common attitude. The really serious

concern here 1s that this attitude is not held only :

_and blue collar work force are gradually adopting this

_attitude 1n increasing degrees.

One of the main factors mitigating against respect
for the law and authority is the growing feeling that

‘the criminal law should not be involved in’ a person'e -
’private life. This controversy is not new, bht as those

}persons and groups who are able to translate their

wishes into law feel more threatened and increasingly

4‘juse the law as support for their own values. the actual

'_'1egitimacy of their position or control comes into

question._ Then the only differenoe between a problem

by ‘the "fringe" groups today‘ Meny persons in the white L
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of oriminality and one of a coersive political pdwer
". struggle is ‘the number of incidences Af the behavior'
in question.' As Mill has said .

The only purpose for which power cen be right-
fully ‘exercised over any member of a civilized . o
community, against his will, is to prevent : B
more harm to others. His own good, either '
physical or moral, is not sufficlent warrant.
He canhot- rightfully be’ compelled to-do or -
forbear because it will be ‘better for him to
-do so, because it will make hlm happler, he-
‘cause, in the opinion of others, to do so would .
_be wlse, or even right.  Thdse are good reaéons :
for remonstrating ‘him, but not. for compelling
‘him, or visit%ng ‘him with any evil in case he t.'»
43 ' " do- otherwise. ‘ _ N
, 3" ‘ ' " S
The Committee on. Corrections has recommended that . N
No Conduct should be defined as criminal un-
~less 1t represents a serious threat to-society,
‘ and unless the act cannot be dealt with through
- _other social or: legal means...To designate cer-.f
' -tain conduct as. ‘criminal in an-attempt to eon-. :
* trol antisocial behavior should be a last stepi.. .
“If there 1s any other course open to. society .
. when threagened then that course is- to be -
preferred. R -

A S

GiVen these two positions, it iscﬂear that criminal |
’-oorrections are not an effective means of modifying |

l_human behavior for the better even though the word -
"corrections' is part of the description of the whole'?

,.i:legal Justice system.d In arceration, or forwthat matter .itf}ui'?

/'.
L

Lo 7 1 euo i
. J. 8. Mill On Libertz. Ch. 1l quoted from Harvard
.t01gssic (Collier & Son, N.Y., 1909) Vol. 25, pa 2030

.. -8 "he Basic Principles and Purposes of Criminalsg_.;_
: Justice." Report of the Canadian Comnittes. on' Cérrec= =
tlons, 1969, pp. 11-20, Information Canada, - Oftawa,
Appearing Im The Administration of Criminal Uustioe{»,;“
in Canada,~_p,gi_a.,p.,,} e R L
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fires meted out in aICOurt of law, is not a very B
effective way to help someone reform\or to prevent
‘persone from engaging in criminal behavior.- This 15\;
_especially true when we. consider the drug related
offences, or the 80~ called vice crimes. The situation
with homosexuality, for example, was summed up by
Stuart L. Hills when he said "J..putting the convicted, -
Iconsenting, adult homOSexual in prison is...'a little L
flike throwing Bre'r Rabbit into the briar patch' "9 iuf
It s a difficult thing to: be brief 1n Bummariz-v"
'*ing the implications arising out of the criminal law
'being invdlved in’ areas where there is not a high con-'i

| sensus within the society at large., One obvious fact

tis that large segments of the society are interested

' enough in the particular activities prohibited by law
y ‘that victimless crimes represent to engage in wholesale -
E r_evasion of the law. What happens, then. is that legi- j#'&
| ;timate business cannot provide these servicea. leaving

tthe field clear for the criminal element to fill the ::'
vf-gap. The result ih that much inflated prices can be |

ifasked and since there is no opportunity for legitimate
';.competition~ the oonsumer of these ser ices muet pay li,;

/

9 Stuart L. Hillg "The ForpuTation of Criminal
:‘-,Laws" 1n The.Adminis ration of Criminal Justice in
s Canada. 92 Cito, po:ib_ PR RRRE. - R :




the price; The obvious examples of activities falling
under the scope of this discussion would be. all the
"vice" activities, gambling, pornography, prostitution,
hand the like, andf sale and distribution of restricted
- drugs as well ag the possessiqngof.these_drugs‘fori‘"
none's own consumption;;‘In effect“the criminalilawh |
established a protective tar'iffqregarding these services.' '
_Legitimate business interests can not consider legally E
}‘providing these serviges and yet they are’ in such demand
»that persons will take the necessary risks to get them. k_,g'
| “. The results of this "tar'iff" function of the 1aw u-e:
'are numerous and frightening. Since the persons who i
are providing the services are ‘not "legitimate" it means
that the customer must participate in a segment of soci—;;»lv
ety that may be undesirable.. In fact the Search for f'-' il
-ﬁthese serLices may be the only contact with illegal
_ behavior the customer Would engage in. This contact

with the criminal element is very dangerous. In the

| f'acase of drugs. there is no opportunity to be assured

A hat the drug purchased 1s not falsely represented,-
_7;jand in fact the drug could be of a fatal dosage, all

' i:unkndwn to the consumer.; In the case of prostitution.e,_”h’@

'fjsfthe customer md& well be rishing disease, and bodily

'~h,‘5harm since there is noe legitimate supervision and no

N
4

recourse if the situation goes awry. Society loses as
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well since the enormous profits gleaned from the use

Y

of these services goes untaxed. This added incentive

Is enough to draw more persons into providing the ser-

lvvices and risk detection and conviction.

K ©
@

- The "overcriminalization" of the law is crime pro—if

ducing in another wav»as well. In the cage of . drug

1enables.the "pusher" to command a tremendously inflated'"

price. The financial pressure that the user is under

-fforces 1f" him to' engage in some form of criminal

.gathering a clientele of users to buy from him and o

'thus support ﬁis own habit Youths are oonstantly

nAnyone who' comes 1n contact with the crimlnal sub-fe

: vices soon knows where he can purchase drugs whenever

'v'l'.

u.fhe wants,bi_ vfﬁ'ﬁ"ft‘ ;‘Trlh-

- Another way that the user can pay for his drugs
hj.is to be involved in theft 10 In the case of the hard

'drugs now, they are too expensive go be supported by B
4 : : . < 5_ ST

Aa.

10 It 15 1nteresting that Dr. John Unwt‘n medical

o ‘.advisor to the LeDaln Commission on, on-medical ‘uge ‘of"
"*_drugs._testifying on a drug case in Vancouver. said "the o

A v;British systent of glving heroin addicts their daily dose e
.. 8t a clinic has 'markedly reduced ' criminal aotivity."‘;“

(Vancouver Sun, May 3. 1975. Pe: 7)-’

usage, the very high risk of providing the hard drugs jh"'

-activity to pay for ‘the- drugs he wants or’ 1n some casesf@j-

: “needs. This money: is usually made by the user himself RS

- being encouraged to use drugs and 8o expand the market'ff.f'

:'>u1ture because of seeking one of these reStricted ser*;,,
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M? when the police are forced to attempt to uphcld unenforc- L

v

able 1aws and must face. and occasionally succumb to ,;f:;}

- 16

\
B

petty theft like shopliftlng and require that. those
persons who ave a habit must become involved in some
highly lucrétive activity like robbery or: the distri-'
bution gf drugs.» | ’

R

Since most - of the laws concerning the restriction

—~

. of activities that are essentially acts of private

'morality are . unenforcable, the police have to resort

" to unsavory methods of gathering their 1nfcrmation.~' -

In attempting to gather enough evidence to support c

arrest the police must rely on informers. false arrest
N

“ entrepment and similar methods. The payment of money

for information togpther with the complete lack of trust

between the informer and the police results in a Yery

fertile breeding ground for the police to become the:}f"

informer, offering legal protection to the criminal

change for a participating share.= Bribery, ccr- ;tpe}

ruption and police demoralization cannot be avoided inf

that sort of atmosphere.- Knowing..as they do. that \

:fvﬂpuch behavior not only exists but is common. the actual
s victims of arrest ané~punishment by t\E7courts cannot
help but feel resentment for, and alienation from the ;

R society and its criminal Justice system.- .

The whole concept of deterrence is ineffective jﬁ
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J”Th;enforoemend agencies is undermined is threateninﬁ}to

'V~migh;,work. This is true because the tactios needed

17

| the temptations of the" criminal element to enforce the 5
A laws on a selective and discriminatory basis. The
fnormal moral obligation to uphold the law is meaning—‘
jless in the face of. such behavior on the part of " the
law enforcement authorities., Usually every attempt isr":
'made to cover up cases of police corruption, howexer o

occasionally a situation becomes Serious Or. widespread I

!

' enough that the’ authorities are forced to at least 1ayb

.‘jycharges and attempt halfheartedly to prosecute., The .
| news media feeds on the sensationalism that is possible ‘%
;in such situations and provides considerable copy. to
Lthe public. The obvious result is that the validity |
i”qf the whole legal system and especially crime control

is- brought into question thereby undermining the faith

"Ethat the public may have in that system.

The amount of crime that is literally directly

»_aﬂf'caused by the criminal law itself is very high. The
'ii,extent to which the. faith in the legal system and 1aw

s

‘.ithe whole basis from which any possible deterrent‘effecn;ﬂ;f

‘3

w3

i to attempt to enforce the unforceable laws draw these

.:“‘

:fagencies into ‘the light of disrespeot., The financial
”rewards possibls, because the criminal law functions

= like a protective tazriff make entry into crime look ﬂilf;tﬁf

'-

. A,i-' R
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very. promising to many ogwour young men and women..’vn
“NSociety loses in 80 many ways by having problems like {}"'
. drug addiction and distribution under the umbrella of -
the criminal law.. If the ;;ofits were rempfbd from ,'
the distribution of restricted drugs by making those
drugs avallable through some - government agency to those
individuals wanting to use the drugs, then the criminal
profiteering would vanish. The reduced price of the"ﬁ~ B
drugs (perhaps addict:ve diugs wculd be available ;"V
through medical channels) would virtually stop the.not
so petty theft needed to support a habit under the.\”
wildly inflated prices the addict must pay. at present
The people who pay ultimately are the law abiding cit-.-‘A
izens whose house is broken into. or who must pay too tﬁlﬁ%
o much for goods purchased in the storeS'because the atore -
"”yf owner has to cover the ccsts of goods lost through shop-~."
lifting._‘ The people who suffer from all this scre not ‘ .
the criminals, but rather, the general body of society.,i
Crime costs. and costs heavily.' The public pays for - |
the police salaries. the courts, the institutions, the

parole agencies. and the welfare and sccial service

agencies that are necessarily involved in dealing with fﬁeVi
the offender or his family. The public pays for the '
goods that are acquired by the criminals, if not directly

ﬁfy-f; by the loss of uninsured goods or money. then indirectly ”:7



: .:by the increased insurance rates.‘ The problems result-‘f
Ang from the "overcriminalization" of the 1aw, by the ”

: criminal 1aw ‘belng involved in areas that should be -
'A out of" its domain, are not solvable within the frame-'
- work of tne criminal justice system. It is truly,nnfor-d
tunate that the correctional services are saddled with :
j‘problems that are. really, in the final analysis. social'
4problems, not criminal ones.- However. since the cor-‘T’
iz}rectiona} services are ssddled with the problems. they :
hgve had to bear the public critioism. Since the crime .
_ rate 18 not. golng down, 1t 1s argued the fault mist.
t[be that the penitentiaries are not reforming the crimi-_n*:
::inals well enough. | ' ' ' e |
’-Ill;a‘"REHABILITATION"--THE MYTH OF THE CRIMINAL JUSTICE;g‘
' SYSTEM SR SR .?:;~; Ll
‘ The common view is tﬁat a man is punished for his
icrime then it 18 the task of the various correctional

.fservices to reform him.- Most persons in society know o

!

"that by far the maJority of the offenders eent to prisonfrf

r

';pwill be released sooner or later., They also want to
-_think that when the man is released it is because he
vthas been reformed.r Of course, that view is in error.fef'
'ffIn the majority of oases the man is released because :L
°,geither he’ has legally completed that part of his sen—;*;}“h

3tence that requires him to be held 1n Prlson,‘or the ff}f‘r?

e
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A
parole board has come to‘the conclusion that the man
‘has a good chance of completing his sentence without
"further infringements of the law. Senator Hastings
,has put the matter very succinctly:

I believe that parole is the only instrument R T-A
or tool that goes anywhere near filling the T
”obJective of rehabilitation, the bringing of
the man into - Bsoclety. You are ‘removing . the
‘man from the mileu or’ environment ‘where reha- .
bilitation 1is impossible or next to impossible.
- You bring him back into or closer to- socliety,
to the natural surroundings where rehabilita-'
tion becomes possible. Naturally,  you are"
golng to’'have fallures, -but. we surely must be
- prepared  to assume that risk in this day and
-~ age of ‘enlightened: treatmfnt of individuals S
- and. fellow human beings . R N i‘-'

v}fCertainly this business about reform has gone;
jwrongheaded within the Canadian legal system.. The*ilﬂ
i:_almost blind faith that has been Placed in the abili~ -
_hties of the psychiatrists and social workers, by both
| the general publio and those persons who have the res-v?'
'.ponsibility of formulating the policies that effect |
lreform, has had the effect of obscuring these very real
‘vprbblems. It is not my opinion that the psychiatrists.f;izi

- 'psychologists, criminologists, etc., are the culprits

3

R either._ The real culprits are those persons who have

*f; failed to at least attempt to artioulate clearly Just

"-}j'what 1s. meant bg%terms like "rehabilitation".and "reform” “ﬂ;
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Lacking definitiOnal parameters the sqtvices-have
‘rushed headlong into.tremendous.erpenditures in”the'
Aname of refOrm but-have not really-known nhatfthey-are
trying to do in any but the most general terms. For ’
this they have rightly been criticized. In discussions
with persons at some of" the conferences on corrections
» the point 1s often made that "men are sent to prison '
as a punishment and. not for punishment.* ? However. -
it has never been made clear Just what men are sent |
to prison for. ‘. | o . :%
There has likely always been a very real need for
\clarification of the most fundamental concepts relat-:'
‘ing to the really pretty disgusting things that prison

does to offenders. That need is certainly none the

less now than it has been in previous years. Occasion-“;,i’

: ally one gees articles like the .one written by Ralph
ER Banay entitled 'Should Prisons Be Abolished?'13

12 It is thought in cogrectional circles that' this |

statement :was first made by!Mr. McLeod, former Commis-;A
“sioner of Penitentlaries. ‘However,. J, D. Mabbott (in- Lo
" "Professor Flew on Punishment" (1955)" n H,\B, A 2

- The’ Philoso5h _of ‘Punishment (MacMillan and Co.»Ezd.. :
.999‘9 "
- Paterson. This statement has been elevated to a high
~political. position, - It has. become the focus of a ' = -
national debate ag to whether or,.not_we are mollycoddl--

ing our. prisoners, and has been used to Justify relatively f

- pleasant surroundings as can be found in- some of our . ..’
prisons today., o MR TR ;;»y.:~f

13 Ralph S. Banay 'Should Prisons Be Abolished?' iy

attributes this statement to Sir. Alexander =

P ©) H

Appearing in Donald R. Cressey (Ed.) Crime and Criminal o

" Justice (Burns and’ MacEachern. Ltd. oronto, 1971) . .
PPe 27 ~280.. .0 o o ,*ﬁé}g'Fj"t e

-



% in which the Podpt is strongly made that prisons are

not working. 1In fact, he bpehs hls article with

The prison, as now tolerated, 1s a congdtant
threat to everyone's security. An anachronistic .
relic of medieval concepts of crime and punish-
ment, it not only does not cure.the criﬁe prob=~
. lem; 1t perpetuates and multiplies it,1 _
S A .
“gﬁe continues on to say:

-

Under favorable olréumstanceé, we have
the means of getting to the baslic :emotional

'ﬁﬁh  factors that underlie delinquent behavior,
i% and of treating them suacessfully, We can
e carry out a program of rehabilitationuthat_is
o one in actuality, and not in name only. This
: iﬁﬂf’ program can be carried on only outside Prison
.7 < wallg--that 1s, in a new ind,;of institution.

"' No such institution now xists, but it would
’ be a practical and wholesome investment to E
bring it into being at the earliest possible -
moment , R e .
: "~ It would be an institution. so acceptable
. that persoﬁsfsubdeqt_to]antisocigl.impulses
: ' would go to-1it voluntarily--as a ratient now
o ‘ " goes. to g hospital-~fér professional guidance
‘ - in the eradication ‘or amelioration of the
. emotional disturbance. .A-large percentage of
- those whom we label ag crdiminals. can be re- _
~ c¢laimed for useful, stable lives through tech-
* nlques now available, . . T
At these hospital-like institutions, )
- teams of experts (Psyohiatrists,:physibians. \\ -
‘ psychologists,. social workers and teachers)
would pool their skills to reach and extirpate
-~ from’the personality of the offender the ..
‘ roots of the behaviof that had forced the .com- -
‘munity to exile him.15 oo L
-The problem of such an approach 1s that people .
have a sgtrong tendency to accept it for<tﬁ;i,§png‘

| réasons;A If it 18:true{thgt the soclal sc efices have

o .

'.15;Ibid;, p. 274

S N e i H .5[(
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the abllities that Banay says they have, then’what(‘ .vj
"he suggests might be considered as‘an'aiternative.\\“xj
However, few people in .elther corrections or soclal
sclence, 1f what I have read is any 1ndication. acipally
believe that this is so.16 The reaso‘g such an approach
might be tried 1s that we all- feel that the prisons

are falllng to provide the reform that society has
“”come to expect ‘that -can be done ‘lmostlatnyill and

since the priseps ZEe failing then any alternative

- sounds good regardless of 1ts validity.v Senator Thompson

put it nlcely when he saida»'

(The .abilities of psychiatrists) is ‘a very
important area in ‘whilch to reassure the
public. We are developing psychological
tools and so on, but it is my opinion that:.
- wWe have overemphasized the diagnfstic '
.abilitles of 'some psychlatrists.

'-Two of the major Justlficatlons for the practice

of punishment are deterrence and reform. Deterrence

- 16 An’ article 1n The New Scientist by Jeremy SN
Cherfas about Roger Ulrich, a noted behavioral psycho-;
‘logist, says, "...(Ulrich) no~1onger feels that pure '
behavliorism has all the answers., : He admits that there
18 8t1ll a long way. to' £0 in developlng the technology
-of behavior modification. He knows that work must con-
tinue and that the’ methods ‘he and others ‘advocate for
’-f'teachlng. in the broadest sense, are not . yet perfect. He says

T would emphasize that many of- the world!s great behav- S
 lor. shapers cannot get their own children to plek up -
thelr shoes and put them 1nathe1r rooms." (The New

oo Proceedix_'l?s of the Standing
agg Constitutiona Affairs. Dec..ﬁr»ﬂ v ;:p;_p




is certainly bedng eroded by the "overcriminalization"
of the criminal law., The problems relating to the
scope of the Criminal Taw could be expanded considerably
from the brief mention I have made, above, but the sact
'remains that 1t 1is oyly under the authority of that |
body of law that persons~are‘punished-for.criminal_i ' J(%v
.‘offences; If the law itself is mis-directed,fthe chances
‘oflpersons-voluntarily obeying thellaw are'obviously
drastically reduced. The deterrent effect the threat
tjof punishment under the law, is much less effective if
At becomes more and more common for the usually law- o
Aabiding citize\ to seek the goods and services prohi-
ebited by law.. s law-breaking becomes easier, deter-
rence must be less effective. Reform, oo, hae not
_fared well. Unfortunately, the main arLa where it has
;been thought that reform could ‘be achieved has been |

within the prisons themselves. Britain and the United

"Statee have experimented with sentencing procedures

‘where a man is sent to prison for an unspecified length
Mof time, his release being conditional on his being 5‘,
certified a8 reformed.~ | R h | .h
Briefly. the theory behind the indeterminate sen-‘f:fg-d;”
3~1tence 18 that if the main aim of sending a man to prison fﬂ':'l
,is to reform him then it would seem best to not release

.fthe man until he is reformed. The responsibility for

O"'
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.o . , : N , .
certifying that. the man'is'in fact reformed has fallen

upon the institution and. parole people in conjunction
"wWith a host of psychiatrists and psychologists. These
people with their expertise and training are able. theo- p‘
_retically. to assertain whether there is much likelihood

that the man will revert to criminal behavior. If they L

.think that he won't revert they certify that that is
- the case and let him out if not not., o
What has happened instead of letting the ‘men out :

earlier (as soon: as they have been 'reformed' which

v~was the initial reasoncror the indeterminete sentence), SERVER

i‘is that persons stay in prison for longer periods of
w;'time. The reason{&or thie. of course, is that the -;n |
psychologists and their army of back up personnel are EI
'not able to predict what a man will do or even what he
“1s likely to do or not do. Since they don‘t have thev_lu'

: 1nstruments for evaluating the man they are npt able PR

- to sign the form oertifying that the man has reformed;_u'ﬁ*

.They never know if he has or has not reformed and are
not prepared to take the chance of being wrons.

There are other ﬂorms of indeterminate sentence

»f:that are not as dangerous as the psychologically based{“d‘p*’*'

..{‘form.“ In B.éf’ at the Provincial level an offender R

”"gcan be sentenced to 18 months ?efinite and 18 months fi/‘iffk

‘u,indefinite, for example.; The basie for hls belng
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- e
released-earl}'in the indefinite tart of his'sentence |
is whether he has done anything to better himself
say schooling. or a vocational training. and his be-:"
‘havior within the institution--that is to say nhether |
he ‘has been a problem to custody. The criterion for
determining the man's release is not based upon intan—-'
‘gible evaluations of the offender, but rather based

: upon the obvious. tangible aspects of the offender-—his '

‘fself improvement his reaction to authoritﬁe and ‘80 on..

Until suoh time as there are very good prediction

J:tools_for the evaluation ‘of human behavior the psycho-‘g,db

f_logically based indeterminate sentence 1s a. very dan-f

serous form of sentencing. It*strips the offender or viT}?fﬁf

: his dignity and does not give him anything to work fora fﬂj.5ﬂ

-The basis for evaluation is so intangible that it is

" '_not workable. It sounds 3ood in theory, but until psy-im,f

;ohologicel technology catches up with the requirements i

of the theory a form of indeterminate sentence based

upon prediction of an. individual's behavior should be félﬂ@,f}

o o e

CIv, "‘_~‘.'pnis"ons.i;.mn.ﬁo_sri'i‘)iias '-.",_ s
between prisons, hospitals and sanitoriums is being\
blurred. The Canadien Penitentiary Servioe has

Ly

. There 18 little question that the distinction ;-{fgfﬁdﬂ{f?
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established a "Medical Centre" at Matsqui Institution
for those persons thought to need psychiatric attention.ipllz
Most hospitals have high security wards. When a person 3
is committed to a. psychiatric institution it is indeed
-.ivery much like being in prison. All of . this points |
j to a strong need for much clearer talk about prison,_o
_punishment rehabilitation and the like. L .,.;i
: Talk about abolishing punishment or abolishing
prisons must not be. so loose as to suggest that a "nen P
fkind of institution" must be established. Talk about o
¢ | ffabolishing punishment seems to ignore‘the.fact that
| punishment' is used in normal discourse in many:oth?r
*areas than legal punishment.a Prisons are prisons by
leirtue of the fact that persons are placed there againstill.f :
‘dutheir will by the courts for a cr%me., Punishment is |
| ':rpunishment because someone has sufficient authority
'";to impose (that particular) punishment on an offender
:'f;for an offence and does so.‘l"A new institution" is o
.zﬁ}Just a new‘pame for a prison. and abolishing punishment ;fi;.

'rV‘;;imeans rather that particular punishments should not

: 'be uged‘.: LI

The Criminal Law. @eeause it encompasses a large

:“Qisection of activity that should really be: dealt with
"v,as social problems rather than criminal ones. 1s ccn-.‘v'

| ff victins persons that should not be convicted. Hany

) . PO
. o
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of those persons are being‘sent to prisons."For those .

“persons._for sure we are overusing our prisons. With”v

“the other persons that are. being sent to’grison. those,
t,conVicted under sections of the Criminal Code about |

}which there is a high degree of consensus within the *

| society. many need not be sent to prison. Mr. Street D

'Chairman of the National Parole Board hes ssidz

-‘,._...65% of those in prison are not dangerous...
.. (they) commit property offences. rather than’
~ offences against the person. They are rot -
" offenses of violenoe.« There 1s no violence o
"~ in the record. - It is: ‘break, entry and theft,-,-,'~f'*'
-simple theft, fraud, and offences such ag . - .
possession of stolen goods. They comprise. -
. thé ‘ma jority: of. inmates, and as I . 8ay, they
- are hot dangerous in the sense that they are.
w1not likely to offer violenoe or assault anyone 18

E Asain. we are overusins our prisons because those f.f“‘r

: prersons need not be there., Surely there ere other B
‘.h courses of aotion (e.g.. prohetion. parole, guardien. etc.) »f;
j.open to the Judioial system ‘than to send those offenders R

‘ "f.:to prison. A larse part of the problem. then. is that

ER f_re-thinking ad to what our prisons are for.

Lo ’:ll.“

“Parole Board, - from The}. ceedings of

there is not so muoh a need for prison retorm as for a fﬁfﬁﬁifﬁ

The kind of re-thinking thet 1s necea_*"'

18 Mr. T, e Stre_et 'Q, ., Chalrban, |
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N There is some talk of abolishing punishment. Iifail”

to- see how that can be done. Society will continue to

have‘offenders.and ill continue having to do something

to those offenders. Whatever they do to the offender

is a punishment. Any restriction of liberty, any im- y‘
position of a penalty, any - imputation of blame, i it

:nis done for an offence by legal authority, is a punish-ii

. ment. If what is meant by abolishing punishmgnt 1s to

”'~.substitute other kinds of penalty for inoaroeration,.

- then loose talk about abolishing punishment ddes 1itt1ealsin
"to further the discussioﬁ L :

ﬂOne thing is definite- penitentiaries are

-~ .. necessary., Many .social. deviants need. to- be :
© . 1solated fromosociety. both -to protect society S
.. and -to help them to: resocialize themselves ' - " ‘“yi*""

‘and ‘to become law-abiding citizens, The. public '
hag’ been very critical of.our penal system- but -
.0 #oclety must also play its role. The: ‘Govern-=' '
'u.:*ament has a key role to play. but T. think that

" society hag a dutylso participate to help

O chaﬁgenthe system. » .

B

If,,as it SBGMS. we are going to be sending persons{ﬂizﬁf

";:to prison, it mMst be for some good reason._ They must

'77.¥gibe plaoed there because society feels‘that that is the ;;j{fﬁ

u:;fonly course of action 1eft.} And to send a person to

‘°7f_prison instead of hospitalization (saY) 18 not to use

A at least that cougse of action (hospitalizatidn) first. 7

"Y:f,fso. ‘We must only send persons to prison for some act

é_f.fé_.'.?_ﬁ/. minu" es of Wed.. dec, 13,

,‘..,

19 Mr. Goyer, past Solicitor General speaking to s
nding Committee on. Le.al and Constrtutional_‘__nf”




over which he had‘control. ~What 1is implied of course,
- ¢%hthat position 1s that the concept of responsibility | |
Aneeds to be a' very well founded cornerstone of. any work-
' able philosophy as regards legal incarceration, ALady 1_"
HBarbara wOotton's concerns about the ﬁwitnering‘away“- 3
1°f the concept of responsibility and her concerns about
-- the blurring of the distinctions between penal insti-.
.?tutions and mental hOSpitals are well knoun. At the
;present time in Canadian prisons there is no opportunity
5‘rfor a. man to make even the most elementary decisions
5‘;about himeelf as a citizen. He has been etripped of -
.‘reeponsibility by the current“emphasis placed on psy-_ﬁ:kdv
"_'chological counselling and the move by the Canadian
V'Penitentiary Serviceato]embrace the "therapeutio com--;,::ii

‘munity." The actual effect of ‘this; as Lady WOotton

1~jfhas observe# is almost the opposite or the intent.

“n';¥¢® Af your wickedriess-1s only moderate, or if.: you

- Anyone with practical experience of orfenders B
w11l have kpown somq among them who are appar-;.-
ently total Y, lacking in- Tegard for other: -
- ~people, ‘and. dt the same time totally unres-,
'*.gpo ive either " to reformative treatment or to:

- 'sugh punitive. measures as 1t is: nouadhys »*..v
T (ought proper to impose, ‘Such. people used.

‘to be. thought extremely wicked: . today they
~are clagsifled as cases of mental\disorder.->
Paradoxioally, this has the effect that, if
_you are congistently: (in ol¢ fashioned: lan-v“l'u» SE AR
guage) Wicked .enough, you may hope to be. excused ORIy
from responsibility for your misdeeds;: ‘but: L

.. show occaglonal ‘signs of repentance o: reform.”vm,_ﬁ*
o j then ‘you must expect to.take the blameufor R
what you do and perhapsraleo-tovbe_'

= 20 Barbara WOotton,_ 31a
Pathologx (George ‘Allen:. ;"



V. OVERVIEW
- o }_$¥J, : | |
The whole concept of rehabilitation needs to be

—explored in any thorough discussion of the Canadian

Criminal Justice System. The Report\of the Canadian

P 7, ":"‘.‘ o

;Committee on Corrections has said . | ?

The Committee believes that the rehabilitation
§ 'of the individual offender offers the ‘best
long-term protection for goclety, - since that
ends the risk of a continuing criminal career.
However, the offender must be protected -against -

_ rehabilitative ‘measures that go beyond -the -« B
~bounds of. the concept: of Justice., Some modern S
‘correctional methods, such as Pprobation, - o

'suspended sentences and- medical .treatment -

. are..part of the arsgenal of sanctions. but are -
. . not conceivéd as puriighments. Their: ‘purpose - :
.. 1s rehabilitative.» Whatever their purpose,‘,»f}
. however, 1t cannot be more effective in prac- -
;tice- than moderate perialties.. Treatment is.
not more humane than punishment if it imposes
sore pain,: restricts freedom for longer SR
. perlods, or ‘Produces no results regardsd as
“desirable by the individual concerned.

_ The committee if surely right in this view. Very
*erw of the writings on corrections take a hard look at -Tre
'jthe effects of the Justice system on the individual |

";goffender. Programs and policies are established seem--“

e _,;_]mgly for the benefit of either the political climate

vi;nature are numerous. while the public is led by

ﬂff;,lpublicity. to believe that those same programs are ‘ﬁ}’ig

~or the administrations of the various correcti;naliif;jfi”

'fobranches themselvee.r Programs that are onl ‘token in

21 Canadian Committee on COrrections, "_.;'_p"’f'Ci'_t".' p”" .



lliflitation "22
”u*t;JuStice.,the cart has gotten ahead of the horse. There?f'
'”*Q;J.fare no attempts at any reasonably thorough 8°1n8 stat .

':_f,ments about the admitted]J complex purposes of ourf'

'flfdf right hand does not knOW'what the left hand:is doing
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fully operational and successful. Policies that have

not proved to be effective in any institution in

Canada are still instituted in new or changing admi-
nistrations because the theory behind the policy sounds
desirable. - | ‘ |

- However the real problem of coming to some under;'
: standing of rehabilitation is that the whole concept

within the Canadian system of cornections 1s a myth.
By saying that the prisons are’ rehabilitating their o
lftinmates, the society is better able to settle its con- N
;science regarding the Very existence of its prisons.»fr

It is not so severe tc send a person to Jail for an |

. act that ig essentially a situation of private morality' | |
tkwhen in the same breath it can be said that that person hﬁﬁf' l
t"will be’ rehabilitated while he 18 incarcerated.} How-;ftt;i%?ﬂ}

"}ever,as J w. Mohr of ottawa's Law Reform Ccmmission gftiitﬁ'

.has said "Rehabilitaticn shculdn't be a Justification

’hfor long sentences. Prison is not a place for rehab1-~;ff;

Somehow. in the Canadian apprcach to criminal

‘-_criminal justice system.. It really does seev;that the

:;o' 22 Time Magazine, Dec. 9. 197# p. 15.;;- ” 4
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and vice‘versa. If‘more effort could be spent on -
sortinghout the theoretical inconsistencies some head-
‘,way could be made in turning what has been referred

‘_to as a national disgrace, our Criminal Justice System,i
into a really effective instrument in crime prevention
‘-and social protection. | | -

It is hOped that this thesis might at least help
'"to clarify two of the. fundamental points inv01ved in e
’the confusion. The first point that needs clarifica-

) tion, and one that has been mentioned above,_is that

punishment" is used in a very confusing variety of

"WaYS. Talk about abolishing punishment does not square fi“

f With theoretical"definitions of the term.{ It is very

-;re, that we come to understand as‘{'

'?veiéétli ;e what "punishment" means.f Only then e

;§xpressed as regards the practice of |

‘*ﬁ5fqunishmen@ 'tin our society today._ In brief the

what limitations are implied by that meaning as regards

,;o make sense of the very divergent w;ilff;f7

normal ordinary language usage. and 3) what are the "7;§ff""

:f criteria that comprise that meaning.;’,.TIYi”i;‘Jlﬂs"':H e
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The second area, and one that is muoh more com-
plicated than the definitional problems of punishment
is the Justification of the practice of punlshment.

We have seen how. deterrence 1s being eroded away by

“the disrespect of the law caused by ‘the law being

involved in areas of human activity that it shouldn't

‘be. Also, the fundamental concept of individual res—

ponsibility is being eroded away by the emphasis on .
Y

)'psychology and the "therapeutic community." The whole

use of reform as one of the Justifications for punish-

:ment seems to be misdirected by focusing as it does "

'on the prisons.v

B The two main theories on the Justification of

1 punishment (Retribution and ﬁtilitarianism) are pitted

B ~ one asainst the other in the 1iterature.ﬁ As it stands,
‘_the retributive theory appeals to the logical mind. i' .
‘uThe retributivist says "punish him because he broke thefltf:
’ikylaw"; the utilitarian says "punish him only if more ke

'good results from the punishment than evil if he were s

;'vpto g0 unpunished." The utilitarian approach appeals IJZLAE

:more strongly to the humanist elements within us..
| Originated by .J‘eremy Benthan 1n the 1ate 17oo's. the
Utilitarian theory is currently not in good philoso-:;pl“:hff

phical repute. It has been found difficult to defend

because many of the terms and concepts upon which it




relies are very 1llusive, A phrasge like "an action is

right if 1t results in the greater amount of pleésure

or happiness in the world at large" Is very hard to

support when the pressure is on. Concepts like "deter—

rence¥ and "reform" are obviously utilitarian in nature.i

| In reality, as opposed to philosophical discourse both |

o J‘retribution and . utilitarianism are thought to' exist.

In philosophical discourse, they are thought to be ’

irreconcilable.' I intend to show that they are not -

only reconcilable but that they in "the real world" do

: function as supportive of each other._ It is only by.

establishing a bridge between these two theories that we'"

~can hope to make any progress on the theoretical founda-l_

tions of our criminal Justice system. N
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By

'politiclans contlnue to make confusing speeches and the

~courts stlll hand down questionable decisions.: Con—
v settled as regards maxims like ’spare’%he rod and spoil
' fthe'dﬁscussion contlnues, however-there ha, been a

'refers to as ".;.. the maln accounts of punishmen that : PN

‘iwere before the philosophibal public 1n 1939 ...ﬂc

v N
refer. r course to the "Flew-Benn-Hart'3 definitlon iog\\yn*;
. : 1 H. L.. A. Hart 'Prolesomenon to the Principles of 'ﬁw
| Punishment' Presidential Address to the: Arlstotelian
_ Society 1959-60 Pe 1. ';1; A R _ L
2 H..B. Acton, The Phllosophyeof Punishment Quafé a"’

' ‘millan, 1969) p.-9..
AJustlfication' Ahalzsis, October. 1967. 113 21.

“ *
. | ‘ :
.CHAPTER II - :
N
THE\MEANING QF PUNISHMERNT B
General 1n£ere5t in the toplc of punish- j
ment has never been greater than it 1s at
present arnd I doubt if the public discuf-
sion of 1t.had ever been more confused."
'Altho?gh Professor Hart was writing in 1959 his
',statement 1's no less appllcable todayw Editorlals on S

the topic written from widely dlffering positions ap-

pear at falrly regular 1ntervals in the daily papers.

temporary approaches to child{;alsing are not: any more
l’

-

the child', Dr. Spock notwithstanding.' Philosophically. o

3 McPherson, Thomas 'Punlshment Deflnltlon and

LN



";kinds of errors can be m

“of}'punishment'. This definition seemsitoihave been

widely accepted and has clarified at least one major"

issue. the separation of the concept of punishment

from the justification of the practice of punishment.

In this chapter I intend to explore only the defini—

tional sige of the iSSue._ °
| Since what we will be exploring is 1) closely

Atied up with ‘the whole ldea of definition I want first

| to clarify what we are. doing that is different from |

.dictionary definitional activity. The extent«tO’which.,

ordinary language can be used as the autho;ity.and the'n.

rules governing usage in considered stateéents 'will ber:,a

briefly. mentioned.f Definition as a’ means of analysis

is itself misunderstood. A short section on Just what».'

and avoided 1n the process'f'T

of seeking a usable definitionj”ﬁg set the frameworke g
8

.for the actual analysis of the concept of 'punishment‘.bf‘

First we will examine !punishment' by exploring '

neach of the criterion in the"Flew-Benn-Hart' definition.,;l'i

eA note to this is McPherson 8 point that meaning and

_fjustification cannot be entirely separated. TWO addi-~;~f1;'ﬁ
| tional points/(related aspects of 'punishment' and the}

: fimplioations-of blame) will lead us to an investigation -

- ‘of the maJor areas of ‘usag of 'punishment' ' McCloskey s i[$

l will serve 'llthe arena for that discussion.;,
ijinally. we will briefly consider the importmﬁ:con-* L

ncepts of 'offence' 'offender', and 'authority' ‘

.
!

NN
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‘1. THE D_ICTIONARY-’M'AKER AND THE PHILOSOPHE‘R X

The lexicographer succeeds 1n hls job if he is
_ able to. outline what the uses or senses of a particu-
. lar word are. He need not list all the uses,‘of course,‘_’i
but at least the more common ones of a particular word
_or concept must be taken into his account of the defi-«
' niticn of the word. The diotionary-maker is not pri- |
marily concerned with clarification of or ambiguities
Vwithin, the concepts they are listing. while hopefully
the philosopher 1s. "~ | | : - o ;y
. The philosopher's main activity is the explora-{,tV
rticn of concepts with a view towards concept clarifica- -
.tion.3 That is not to say that the dictionary is not a
. very- useful tool but that it is not to be regarded as ;
"the authority on a word's meaning. Ordinary language
‘usage while being of ccnsiderable interest t; both the
dictionary-maker and the philosopher ie the raw mate-;p“'
._rial for the philosopher and the authori;y for o
~~dictionary-maker._ Ordinary language is not to be _
-regarded as the final authority on the wcrd since the
'~”norma1 usage is not the result of considerable reflec—;f_w
if‘tion on saying exactly what ‘one wants to say. This -

"considered" usage gets closer still to the meaning of

fithe concepts the philosopher is dealing with., However. L g

1-it still has to be closely searched for ambiguity and

-y

- .



39

. | & o -
.consistency of usage. In fact it may be that ordinary
usage stands in the way. of the philosopher. The simple
fact that a word s used in normal speech in an uncon- 3
sidered fashion without problem can,lead one to think
that there is no problem in. the meaning of the term
W-where in fact cons&derable ambiguity can be found to
.exist. | o " | 'p”' .

The other task of the philosopher as distinct e
from the dictionary-maker is to formulate\the rules for h:hﬁlx
the usage of words and concepts under analysis.‘ If he ﬂh;%lu*

can suoceed in doing that he has gone a long way to pj

) unravelling the problems caused by the’ less preoise SR

oo usage‘f terms.

'Punish' and the derivatione ( punishes'
‘:'punished" 'punishmentt, etc.) have very open meanings.,f~"f°
.;'The limits of the usage of these terms are not at all s
fclear. They have metaphorical usages (Clay punished |
‘{fhis opponent Fgrd punishes its cars), normal ordinary
;'hlanguage usages (the child was punished for staying out;fﬁﬁﬂf
ﬁ:too late).‘and technical usages (Judge-f "Your punish-tfpr};
"ment will be three years of incarceratlon.“) among L
‘jh‘others. Since these categories are not clearly separa*hliﬁf”
Vhble. further cqmplications are added to the task of _fff771”~-

lfclarification of the concept. o ;}f“ -
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EVen within the relstively restricted area of the:

| considered usage there is no real consensus as to the
- meaning of the terms. As we look into some of the older ”u'

",writings on the concept there is little agreement where

-definition-like statements are used as foundations

1ment "6f-0 oo punishment is essentielly an expression;:i-ﬂ;:f

of moral condemnation,

‘ ,and Desert'; reprinted in.Acton. _p,gig.. p. 81.-,, S

N
S~ RN

(prOpositions) upon which the various pOSitions were ;ftf;d

= B | e
built., Consider. for example‘“l# N punishment is a

reaction of the whole community against conduct that

: .weakens it "4 ".... punishment is essentially the‘=fu
- 'annulment' of the wrong act its 'undoing' or 'oan- ;"“

-Hcellation' "5 .i es forgiveness is opposed to punish-f;fff

"7 d "it is important not to.

‘lose sight of the fect that punishment, by definition,ff:;'af}
”:is 'of an offender and ’for an offence' "8 :, .';p. “JMA".
| There are many more examples, but in feirness itifftflfix
“7t”should be said that these men were not attempting to -
t;igive a thorough going definition of the WOrd.h Their

“~-

—

* Acton, _E.cit.; P 10. attributed to Bradiey.,:-f‘=h“ B

E s Ibid.. p. 12, attributed to Bosanquet-;f']f,_

”1iﬁf6 lpig.. . 13. attributed to Reshdell._;"s” |
A“;f7 Ibid., p. 14 attributed to szng._,,f' L

via C.W.K. Mundle. postscript (1968) ‘to 'Punishmentr‘fgtﬂ

..‘.




“?pdefinitional problems of the concept. That did not 47’

.

; Ustatements may be somewhat taken out of context as well..;a;s
| “But the fact remaine that no thorough definition existed
:'in 1954 the time of the 1atest quote (by Mundle) v

v'fact there was not a good attempt at sorting out the

.lstOp the authors from writing however,ijnd in the absenoe‘]f{:

’of a8 workable definition any definition like term could

ﬂv;fbe considered as an attempt at definition. And these ?*;};f%;

'?.,were the considered positions of able philos°phers, not

v*fa °°1le°ti°n of’ quotee taken from the 1ooa1 newspaper._ji‘;f*

. Since we will be referring to the aotivity of B
'f.definition throughout this chapter, it ia important to

"*;understand Just What it is that e can. expect ;rom this _'1fff

Tefjactivity and what errors oen be expeoted to be.waiting
:to be committed. ~w<iafi.*"' UL - SRR

o mmesm s’

rﬁsit‘ﬁa'u»-v

o When a phraee like 'the definition of punishment'

:'?fjfis ueed, there is’ a strong tendency to assume that there 1flﬁ-i

';f'%fcussione on definition in Abraham Kaplan, The onduct“

A8 one definite definition,of whioh we are- speaking. G

zijOf course this is simply not true.p If there wae one ;;;’?4 gff

9 The following disoueeion owes much to the dis
uiry, (Chandler Publiehing Company.t;pﬂ#ga
.m “‘ 72 102 270.‘p”_t y.fﬁwﬁ




':;ﬂstriot sense.- In fact more__ften than not, |th

oA e

"v",;,.fmatics. losic. or the natural sciences.

- "aotly what e are dolng" when we talk aboutdefihition

'f{“as regards "open-textured" concepte like punishmen'

-Lacceptable definition uaable for the considered state-*f'

eiments\written abput the subJeot an appeal to that
'jfdefinition would settle a lot of the controversy sur- :
}_e'rounding the toplc. Especlally within the social sci-i?:_.--7
'tffences (and I would 1nclude 1ega1 1nquiry. criminology,_:;iiw.

ﬁiand SOme of the papers relating to these areas publighed ,ew""
7f{;1n phllosophical Journals as representative of the o

H'wasocial séiencee) there 1s a tendency to regard defini-_'.Vliﬁi

"ﬁ,tion in- the same manner as 1t 18 resarded 1n say mathe- s

I feel that 1t is 1mportant that we oo ”1qer ex~l”2fj




Varlous types of definition are discussed 1n Kaplanfjﬁ

Briefly they are | | | |
(1) Scientiflc - Mathematical Defggitiqnﬁ :_ o

C(a) Logical Definition -8 symbolL(or term)'<-‘”"
Sl e introduced- whioh ‘should’ stand .as'a
... . substitute or abbreviation' for 8 set ofV;;l?f :
g g?formulae or statements. S

L () ﬂSemantical Definition --the process of>*-‘-f ’
SRR assignlng a. verbal meaning ‘to. s mewly - L
»;Q;;:ﬂ¢1ntroduced -symbol .(a Verbal explanatxon,:,w ;,,3
. of'a logical: deflnition)r-f,_,__J e

o (e) Real Definltion.= 'hevprocgss of eatab—$g  S
.- 1ishing propositions. of eq'lvalence be~ . e

.. This form .. .- .

1mp1rica1 f;f1~;

*”¥f:”tween two abstract entitie
R definitlbn usually 1nvolv
Ry ;&qualitiea. gﬁkJ g
(z) Non-Seientlfic Definltion Lo
e '




by

These categories are not mutually exclusiVe and
'-are not 1ntended to be exhaustive of all types of defi-
nitlon._ Neverthel ss they serve to 111ustrate the

"'varlous sorts of definitional activlty that existsgjl;f:

:V;F'Philoeophically, Kaplan could be criticized for thee_u;,;_,_,

| fg?ambiguity that 1s apparent ln the categories he hasﬂnﬁ'f

. “oﬁofmentloned but the fact remains that there are veryf{if?fo“’

5.3Jﬂed1fferent sorts of approaches to the activity of defi-r-;irﬁ’

u_nition..‘zfi”:°

In definition of 'puniehment' we are probably deal-frfife

'“‘°f1n5 with Kaplan s Pﬂeudrdd°f1n1t1°niif

At best we couldfffiff



‘. ';3-;“f 8 i‘__ ol ,'_: e o
deflnitions toward the strict Bense of 'definition’ than
1t really is.- We have no set of synonymous terms which .
can be 1nterohaLged without amblguity._ We are at best
= mapping out the essential parameters and attempting to;tf'?’
. establlsh thelr respeotlve ranges of applioability.»ugvni?;f

Lo

111.‘

LIMITATIONS INVTHE Ai:IVITY OF DEFINING 'PUNISHMENT'f_

The accepted approaohvtofan 1nvestigation 1nto the

,;fj_vooncept of punishment 18 to~_5ret oonslder the 1ogioa1
ndefinitional eonsiderations, then from that basis explore }L

‘f;gthe more diffiedlt aspeot of the theories that are used

'”ﬁjt?f?haps the operation they'ﬁt g§f
»‘l;sort of philosophioal de. uu ng_
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y
| The whole purpose of definition 1s to map out the

liappropriate areas of the concept.; Whether or not theu 3
h'.definition "owes more" to one theory or another is not :
:_what is at iseue here. What is at iesue ie whether the ;if
N'-fdefinition is as accurate ae possible.- The most accept-eff
L]iable definltion in the literature to date ie the same ‘ i
-_one that MoPhereon is criticizing.: The need to ehallenge
fthhat definition 18 not diminished by ite acceptanoe.;.jfgf;
fifbut the queetions are not whetheﬁg%he definition fit&

"7“-;-33 theory but whether the definition ex,ctly marks gut

”ffthe normal conaidered usage of the nord.f

v

However, McPhereon 13 right when.he'mentions that jf}ﬁf

“;ﬁfand Juetificatﬂen. The question of thefju‘“iflcation




37@?1ng to sharpe1

'theorqtical b “ﬂs_ Perhaps 1f the practice or
7punishment f {iing these results there would be‘.}"
| Vlittle;h".i v;d the concept. But the practice c‘i
5 ) 3 | ‘there 18 confuslon. But there -
ls'cflf ?Tlf ;prcceeding as’ though the twb concepts,,;m
o de :W 1 .;i ‘the - Justification of punishment ‘, l.
x}cculd"béf, Efd At least 1n thls way a position :5.17'
igfiggéhc;‘ _;‘can be analyzed and ameﬁded 1f necessary{li
; Weccan-fnci ‘;lthe definition to show where 1t 18 -
'applicable‘¥ ﬂ'e theories of Justlficatlon advanced
.nor where 1t‘1 i;ts from them. The analyels of the »
..”thecries of”Jf llficatlon will thus be useful 1n help-'tf':
fdefinition. 1f necessary.o The two

»ﬁ;are connectedn ZSQn says. but there 15 value 1n
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~EecH o'f"Fle‘w.12 Benn,lj‘and'Harﬁlu

has used slightly
‘different words‘to outline the parameters of "punish-- '
jment":and eacmﬁkws used five conditlone which have tof-"f
be. satlefied 1f the situation tn question 1s t6 ube prop-s :
e,erly described as "punishment“ For each of the erl-.» |
;teria I am going to use each of the above philosopher'
fwordlngs and liat them chronologically.— The slight
| shifts in the wordings lel be 1mportant for the dis-ffr
'cussion of the crlteria.-ee.;‘i°‘?' : ,j,,4 '.“1 :
‘_(1) The Firet Criterlon, then, ls: eé*f;;ﬁf?fﬁf};'d
-,__'._ 1t must be an evil, an unpleasantness,.”
... . to the victim (Flew) -
W it must involve an evil. an unpleasantness, .
- to the victim (Benn) .

'ff- it must involve pain or: other consequences
‘ normally eoneidered unpleaeant (Hart)

ST

'-fiff(Z)f:Seoondly:

ey muet (at leaet be upposedkto) be
.. for ‘an offence’ (Flew). ~ -
© = it nmust-be. for-an offenee (actuhl or
- r . supposed) (Benn) :
~*~ji,- 1t ‘must be: for: an offence\ggainat,legal
’ rulee (Hart) PRRERIEI N | CHRTAE LR

o Thirdly-

'Tt‘..ej;:fffvlt mnst (at 1eaet be supposedﬁto)be
*ﬁ-;fgf_feg of the offender (Flew)~

RN 13 S. I, apnn,_'An Approaéh to-the Problems
_,,,Punlahment' “Philesophy, ‘Vol. XXXII o - : ,
".»Pp. 325-3#1 T




'"f:f(A)b The Flrst Criterion.v

':'f;“normally considbred unpleasant" have been added. Sy

- ;Flewrg phrasing of the point was open to criticisme

_‘:.C)
\o .

B R must be. of an offender (actual or
© . - . supposed) (Bemn) SR S
- 1t must be of -an. actual or sup osed : B
offender for his offence (Hart B L

(4) Fourthly.

- 1t,must be the worr of personal agenciee
- (Flew) - SE RN
”f' 1t must be the. work of personal agencies
(L.e. not merely the' naturai, .

TCR

- of an ‘actlon) '
- ="1t must be- 1ntentionally admlnistered :
-’N/‘~ by human beings other than the offender
' (Hart) o o

N *

sy Fifthly:’i

R it has to (be at least supposed to) be S
- %mposed by virtue of some special authority e
- .. (Flew) - R
= 1t must be 1mposed by authority (real or
~ .supposed), .conferred by’ the gystem of - R
- rules (hereafter referred to as "1aw") _'51"53
‘ | - against which- the ofTence has been Tl
‘... ‘committed (Benn |
oy 7 =it ' must be Igpoeed and administered by R
. =~ an authority constituted by & legal system el nln
77 againgt. whtch the offence ls committed e
.‘xjg(Hart) : , SR R

Historlcally we. can eeectget the phrastng of the

»,*criterlon has changed from Flew through to Harl The
3-words "to the victlm" have been dropped and the cgncept

&

J'fenbsince 1t would not support the fact that many pereyn'fvjf‘f':"”

1f;51n the prisons at the moment ar%ipleased to be therf




. above oriticism.
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Further, the words "to the viotim" provides an. opening.
for the old criticism that the retributivist position N
is one aof pain for’pain ‘s sake. Although they do not
want ‘the definition to be too supportive of the retri-
bution }ustification on punishment neither do they want
to be open to-the possible. criticisms that can be made

1 v
against that position._5 They view their task as_one

1)
.of making»"prOposals"lé to be considered by philoSOphers
and others in future discussions.‘ Hart's final state-
ment of the criterion allows for the infliotion of pain

or\unpleasantness but does not leave him as open to the'

~15 MoPherson, _E.Cit., p. 21, says "Thls defini-

.. tlon obviously fits the retrivutive view. much more easily
_than it does the deterrent or reformative :views",

Although this is true, ‘I don't think ‘that that criticism
is damaging., Bern's Justification of punishment s -
clearly utilitarian., ' '

In Acton's introductioﬁ/to his book (_ngit ) he

V trdiseusses Bradley's work on punishment. He says Bradley 5
‘position was that "the essential characteristic of

punishment is 'the destruction of guilt, whatever the——=>"
congequences'," - (Ibid., p. 10)  This definition owes SRR

- more . to retribution than- any of the other theories. as

well, but it goes nowhere. In a later essay, Bradley L
sald that "punishment Is the reaction of the whole com-A:

'munity against conduct that. weakens 1t." (Ibid.)

‘Bosanquet sald "punlshment ig the 'a ulm ent' of

'the wrong act." (Ibid., p. 12)

‘A, C. Ewing sald "punishme is an expression of o
moral condemnation," (Ibid., pi 14)
. These 'definitions' also servepthe utilitarian

- view more than the. retributivist ‘view but. it would be
. difficult to argue that: they/are a better approach to

describing the criterion for the application of the. >

' label "punishment" to anv P rticular action."’

u16 Flew,'_g Cit., p. u,'_'

e
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s

McPherson,points'out that "there 1s -an ambiguity

in 'involve"and 'considered' in the sentence 'it must
involve pain or other consequences normally consideredv
unpleasant' nl?  He continues to say that there 1s no
».reference as to whom 1s doing the considering or mention”
4of what 'involve' is meant to mean., If we take 'involve'
to mean 'to bring into connection' or"have as a part'
then part at least, of the punishment handed down :"
would have to 1nclude pain or unpleaeant consequences.
.Also, ‘the phrase 'consequences normally>considered |
unpleasant' is ambiguous and in a more dangercus/Way
than 'involve' If we assume that they meant és to
_ understand that the offender would consider the punish-fh,‘
ment as painful or unpleasant then McPherson rightly
observes that many of the punishments that are handed fi
Addown are neither.: If, on the other hand, we are to |
r'think that ‘the phrase refers to the punisher, then the

| concept of punishment is a strange one indeed that con-}i;;
'siders the punishment from the point of view of the -iffh
Judge rather than the offender.' Ir this last meaning 7;1

Tis to be taken. we would have to look very closely at

' ';the third criterion ("of an offender") since it is he

to whom the punishment applies. I think 1t 1 safe to .

" 17 MePherson, 0 ._p_ 01t.. Pe 220
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assume that what they meant toksayiis that'punishme‘ntj
1s to 1nvolve pain or consequences normally consldered
unpleasant to the offender. o ‘. |

| ' This dlscussion need not be restricted to legal
_punlshment. A mother who attempts to spank a son who

18 too old to be offended by that action would ‘have to

| revise her approach to administering punishment as well."-

.Perhaps she would be better off to not allow the bqy’

. to use the family car or place an early curfew ‘on him

‘ for his transgressions.“ Such an aotion might be con-v .p_ o

fsidered to "1nvolve pain or consequences normally oon-‘ f:
7sidered unpleasant" whereas spankiig wouid riot.

It 1s not the: caee. howevl ‘hat the above crlti-‘

E cisms challenge whether the action 13 to be called a~!f
f'punlshment' but rather whether it 1s an 'effective'

,(or: good', or 'approprlate'; etc ) one.

'kB) The'second Criterioh.rf;- R L
. Hart in hls définition speciflcally excludes usagesl'
.of 'punishment' ‘other than the legal use.; Benn how-,“u :
1ever daid not specifically 11m1t his case and Flew
r'speake of e term 1n an old fashloned public school" 18

':He presumably. is not relegati any usage other than

18 Flew, op.cit., p. 85,
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- - . L
legal to the category of "sub-standard"'_ Any solid

Vworking definition of the concept of punishment must

take into account the usage of the word as it is used

'ncrmally in everyday discussions (whenever the word is s
'-at least uSed correctlv) Flew's and Benn B phras~ fs

'ing of the second criterion (it must;be_for_en offense:f.
.(actual or supposed)) would be nore_usefulgthan.Hafﬁjg;i
| :approach.‘. ‘ , l o h ‘,.‘.Dﬁ '..’i

| If we.are to take Flew's wording and apply it to '
A practical situation, one weakness ariseet Consider L
| a motorist from outside the province who Was caught

ifor speeding along a highway. Assume that when he Wasfhﬁ”.

'taken to, court (aftg¥ not paying the fine) he was able

e '_ . j‘\to show that all the | speed zone signs had been vandalised'{i;s

| and so he could not have known that there was a speed

tzone where he was ticketed He would be released and

‘""fnot charged. Fven in a 1ega1 situation where there is 5"“ o

«ha poesibility that the accused cculd not have known ’L {h-;f‘

-.that the rule or law he broke affected his situation

: ;:ment" inflicted., Flew does not mention that the offen-t
' der should in normal circumstancee have knowledge of ';i”

:?the rule under which he is being tried.‘ Although

Sy ”fin practice if the ignorance of the law can be shown

at the mme or ‘the 'offense' then there is no- "punish-_ AT

:ﬂignorance of the law is no excuse 1n the court's eyes.: ;;;f 3



_to be the fault of someone other than the offender he-
d'would not be. found "guilty."' | ) ‘..
| _ An example from outside the law is easier to o
':_illustrate the point., When a. house-broken pEt breaks‘h
n"his training and ruins the rug. the pet would be punished o
'_1n the majority of houSeholds._ If however his train-‘_ i
‘ving hed not started when the,'offence' occurred. the_;ﬁmi

animal would not be punished 1n the strict sense of

'»'puniehed' because it did not know that there was a;;';

- rule prohibiting his behaviour. Knowledge by the offender].uf‘

of the offence in queetion should in most circumstances. hﬁﬂfa

'ﬂbe a criterion of imputlng guilt 19
If the 'offender had no knowledge we would not

say that he was 'guilty but rather that he was 'inno-ﬂstugt s

'.fcent'pof the offence. The concept of 'offence' implies

‘_either innocence or guilt in any particular oase.w

"(That punishment cannot be inflicted on the inno--a 45‘7-5

;cent) can be shown by the fact that punishment s for
‘something, .If a man says to -another 1. ‘am going to

;’~_Hpunish you' and 1s asked 'what.for! he _cannot repl%

"nothing at all' or something you have not done' "

ﬁ\.

19 The obq.rvation is made by Mundle that it would
,be morally wrong. to punish-a child if he had not. been |

“ff‘previously told that the. action. was forbidden. "And- also
.. ."1f one chastised a child for doing something ‘it had.
" "“not been forbidden to. do,” the infliotion ‘of .pain’ might
" 'be Justified as a means of inculcating a desired habit

‘t_but in that case, it should not, I think be called
‘a ’punishment' " O .Cit.. p. 79) :

20 Anthony M. Quinton,"Qn Punishment'; reprinted

'.ﬁx'in Acton (_p.Cit.. pp. 55- 4), in particular see p. 59.1,_fﬂjfg}
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_And again, _A_ Py

: "I am golng to punlsh you for something you have A
not -done' 1s as absurd a statement as 'I blame. you for . .
»something ‘for whibh gfu were not responsible' : Pgnlsh-,,,_,,,,
‘ment implies guilt." _ v . R R

| | So. bound up 1n the second criterion rs aleo the ?i:;.%fV
T'po:lnt that one cannot punish the lnnocent in the normal
) considered usage of the word.' No doubt blzarre cases }-ffl:':i
fcould be oonstructed where 1nnocents were 'punished' L
l:but we should not question the language as much a8 thel:_cjfft
| morality of the action 1n these cases. After analyéiel}”l,-”
IZjWe would probably want to call these actione (1n con-,ﬂf
’f?sldered te;minology) 'victimization' or. 'revenge', nottfe&

punishment'

”W;°:(C) The Thlrd Criterion.d: - |

The concept of toffenderl and that of 'Offence'
.,'1s losically the concept of a rule (gr 1aw).: Iou Oan-fiﬁ¥lnsr%
'ant have an °ff°nd3r 1f You do not h Ve a rule to be‘;iifjlﬁ»

's{br°k6n (or 'offended ).5 Thls polnt ls the main start'fiif:f*r}f
_j:}clng place for the argument that rule~break1ns and pUnlsh_%;e};ié

o A",ment are Just two sides of the same thing. If that

"l:argument were true 1t would mean that the retributivist

A;:,,;position is reduced to a simple tautology.» Quotes,r;?m.}'iff"”

CBgpae o




':i_7fpunishment and crime,. not between leiﬂhment end moral
. or ‘social wrong," (Ibid.; ps #2).

" 'he meant by ‘punishment'. " Presumably he means ‘to. ex-:-%f‘.“*'ff*+
clude all talk of punishment in schools, in clubs, in = -
“the family, in games, of children; of animsls, ‘and. 80 Qv";"

. a college where he was disciplinary officer as an . . =~ -
- analogy comparing that to ‘the. relationship ‘of Judges to
*eriminals, - Elther he ‘is mistaken in choosing ‘to limit -
~ punishment to crime (in which case he should have: chosen TV:M

.~ a better example) ‘or he would be using 'erime' to mean. .Uyyﬂ

" .any breach ‘of rulés regardless of whether ‘or not 1t Was‘ :
- also a law. Mabbott does not: oonsider 'punishment!: in_H

.~ ‘any other than the ‘rather. narrow use of the woxrdy. o

"g_Although I am primarily. interested in legal punishment

- _purely legal ‘definition. of the word is. to-possaibly -
. . milgs. out. on. some of the more basic and relevant pointsp,
"‘,j-;involved in the concept. T T I T LY o

s
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Mabbott might be. used to arsue. tnat they are the same.zg_ oo

\
If punishment and rule-breaking are the same then

i
-

one cannot argue that one Justification for punishment

‘i}is that the man broke the law (or rule).' That fact

.(that he broke the rule) is a sufficient condition for 3T.
‘ punishing him.; It is’ not however.\a necessarx con-,ru;*"
’ditidn‘for punishing him.: Whether punishment end [

_7rule-bresging are the same will be discussed more fully ';,

S Zd In h 1939 paper, a poeition which he later o
amsnded ‘Mabbott restricted the. mea.ning of: ‘punishmer te

~ to’legal punishment.. This restriction, and hence the|
- - very close ¢onnection of: punishment ‘with purely legal
" ~,offences, has glven apparent validity to: the argument RS
. that punishment. is implied by law-breeking snd is there-]”y’;f;fﬂ
- fore only a definitional point..,a, R ILT U TR

Mabbott :argued: . B T "[-,,';
“hA oriminal means a- man who has broken the 1aw,

' 'not'a bad ‘man; an 'innocent' man is.a man: who hag not
' . broken the: law in connection with nhich he 18 belng e
. ‘punished, .though he. ‘nay ‘have broken. other laws. T e
'f(J. D, Mabbott, 'Punishment!, reprinted in Acton. (_p.gL,.,fﬁ;.g;;i

‘41); énd, that there is a connection M +ss batween -

However, Mabbott’ ‘was ot olear himself as to what

on from the discussilon. ' Yet he ‘'uses’ the students in

myself;, it seems obvious to me’ that Yo 8earch for a:




o : S , L 'f ‘5‘?‘{_'_ |
. in the next chapter,,but what should be noted here is
.'1“that the connection between 'offender' 'offeneq';;end \YQ‘
| 'rule' (or 'law') is very cloee._ In fact, within the :
‘fconoept of 'rule exiets the possibilitx Qf there being
| fan offender for it. But that does not mean that if a
”,erule is broken and the offender identified that punish-f,“f
t'ment muet neceseerily follow.i;ffjf"' B e
(D)féThe Fourth and Fifth Criteria.;fi{eﬂffl_?f}“”l'” :
' T;fAs most of the philoeophers mentioned so far have

}ibeén interested primarily in 16531 P‘«mishm°nt 35 3 .;ifif

'.ojfdistinct concept from punishme”t;(say) of a ohild by

’~‘fhis perents, either actual or surrogate. this criterion

't‘-f(it must be the work of personal agencies) and the next i

'A,jfone (it has to be imposed by eome epecial authority)

'oﬁfing non-legai‘uses of the word. All other uees are

"fserve the purpose of limiting the definition by exclud-

o

o ..; relesated to the reelm of the 'sub-standard'"23 v%

"'.ffthus Belf-punishment punishment by fate. eto.. ere

""“out of the discussion.' 1 think that Hart at least 18

. too limiting with his definition. Flew and Benn do

'\'}ﬂ"not disouss punishment in other than a 138&1 °°ntext | e;é

""“except in paesing., Puniehment in echool situatione

'f]:,ﬂnot sub-standerd ueages of the word. Aleo puniahment‘ﬁ

.rfand puniehment in the home are (at 1eaet these two)

‘../”v.‘ SRl
23 McPherson, hp.Cit., p. 22. n~,'57f7ﬁu"'

B \ .
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o . : : I~ S o
o of animale doee'not eeem out of the ordinary usage;

- If ‘the emphasis on legality were relaxed theee Would :f"

7_' gbe admiseable examples. and probably constructive ones._:hep”

, The whole concept of authority is an interesting
.lbone and is orucial to the definition. The payment of

| fines impoeed by one's golf club for non payment of '
}'.dues must be coneidered a form cf punishment within ‘g

:the Jurisdiction of the club. Since the person (offender)

f"f;fsubscribes to the rules of the club he is eligible to

'w’{}_etitution (spee&ing on the Queen"

wyij-'be puniehed for contravention of one of ite rules.( jﬁrrf:,
The authority of . the elub would not. of course, be able
/to extend outeide of the boundariee of the club's con-5” e

Highway. for examplef

’9t]but would be in’ foroe within the areas of the club'

e e

: V]cJurlsdlction- ffvwﬂﬂf'?f“qtffful"f‘if7iﬁ”f¥ﬂftjf?f?f¥i;57

'Aftmente in it. M re simply eteted We can say that#

The definition of 'punishment' then hhe five ele- {ﬁ;f;ff
1. : R

*punieh-ﬁlf:p

”'ijment' is the infliction of a penalty on an offender

Aﬂ'for an offence by a person in euthority. We oan add

-ijthat it 1s to be. understood thet the 'authority muet

'-;;nbe able to claim Juriediction over the particular

ffoffence in question and that the 'offender' muet be a

ze.wsubscriber to (have knowledge of) the set of rulee :gzgrﬁ
Wlthin which the offencé ocourred, o
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Frew24 says "A parent. a dean of a college, a_c-*

._court of laf. even perhaps an umpire cr a referee, act- B

'7=_ding as such. can be said to impose a punishment; but

£ direct acticn by an aggrieved person with no preten-i' f}d

o sions to special authority is nct preperly called

‘punishment but revenge." Benn and Hart have been
“most concerned in their discussions with 1ega1 punish-_f”\
zﬁment. Perhaps they have felt it necessary to do so |

'1,because they thought it easier to separate out the re--ﬂh"V77'

' *glevant issues. Flew specifically includes any set of

f'.iﬁrules 5 ag a proper vehicle for the establishment of

-'7;.1the right to punish., Hart. wrlting after Flew,‘sne---7""’:

'71cifically excludes the possibility of discussion of nonallfzg“

| ‘°*fflesal punishment-2§ Flew is risht here-; The restric-fpf;ff*_

“1:gtion of the discussibn to 18881 punishment brings us

'ﬁntermg,/ It may be easier to defend the technical-legal

”fffvation at hand -;what do we. mean when we use 'punishment'?

| ?baek much closer to Mabbott's old and too harro&posi- :
"f‘tion that punishment and crime are very closely related fll¢1Q
'/,_f .
. definition than the oneébased more iﬁ ordinary 1anguage, 'ffl{h
"f”but the 1atter definition is much closer to the situ-sf i+

[ 25 b, £ 37. . e
D 26 Hartg _2 Cit. o p. 5'
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v OTHER CONSIDERATIONS REGARDING 'PUNISHMENT"

There are some points that should be made that

"l}although they are removed from the central disoussion,;n

of the Flew-Benn-Hart definition, are nonetheless
points relevant to an understanding of the usages of

the term. 'ﬂfm

(A ) Punishment has relational qualities.j_;,-f:-:.».

'Punishment’ is an historic-relational term.iti:?ff-'“

\That is, there is a necessary relationship between the”,l i

L present punishment and an historic offence.‘ Although

' i*this point does not have too much relevance tc,the dis-:ﬂ;s'i

‘n,cussion at hand it will have considerable weight when

'.-:we shall be discussing the Justification of punishment.r,,}fff7-

:'And since the Justification must necessarily relate to

. the m meaning or definition, this fact should be. noted

;vﬁpwithin this discussion.‘ The term also is relational
-ep;in the sense that "it takes two to make a puniehment"27

‘”iljnin the- 'core’ usage of the word.

r’rfra sentence like "John has been punishing himself because

If it takes two to make a punishment one might be,~“~ B

'"7led to conclude that 'self-punishment' would be/outside

ol
of the core usage.‘ If it were outside the core usage

2? Mabbott. ( Cit.. p. ui)
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fsecondary usage way.v
the punished are easily identifiable (1t just happens

i 1$ being blamed for his action.

:he left the car lights on and ran the battery dead"

would be using punishment' in a metaphorical or
However, both the punisher and

‘that they are the same person) and an historic rela-

' tidnship is implicit in the. statement. Further John, S

B
because he is a. moral agent has the authority to \

impose a sentence upon himself for his breaking of his -

All the necessary elements are present to

own rule.
establish self-punishment as a vali& use of the label AR

’pjnishment' in the core meaninn of the word.

. /

<B)

&g of .the offender..‘pi.h __ _
points out that the difference between

_J; Quinton28
iincarceration and hospitalization/is that in the first

gpase the individual is said, or at least thought to have, S

thé responsibility and the associated guilt of the act

ffow which he is being punished._
taﬂization has no blame attached to his being there.

Along with the ooncept of punishment then. must

.ravention._

Punishment implies a. responsibility on the part i

A person under hospi-iny_ny;.,

i .
Blaming cannot be done 5;¥fnla;

Although a person living 1n army barraoks ejvﬁ,“ P




'may ‘be. living under more hardship than persons inif"

modern day prisons he - cannot be said to be under ¥a~

| punishment (for an offence) since there is no blame :;'

attached to his service because no rule was brokqn ‘Tf"

'twhich resulted in his enlistment.: o '. .,“
The implication of 'ble.me' in connection with

punishment' can be brought into question when an -

yoffence is committed that is contrary to a legal rule

| but not contrary to some people's moral rules._ COh-; ;!

'sider the case of the conscientious obJectors. for :

"example. A Judge faced by such a person,might well

j,say "Although I do not blame you for either your‘beliefsy;ff;W'

. | ,OI‘ fOI‘ living by them’.I dO blame you fOl‘ contravenj_ng / '

sa legal rule, namely, the order to enlist in the armed

_‘_’foroes. and am therefore sentencing you to incarceration:c,_

y(punishment)"-"'Blame' eed not be restricted to only

moral situations even though it{is normally oonsidered

.to be a word restricted to discussions of morality..ifﬁlun;,,v-

VL APPLICABILITY | oE' THE ‘FLEW;BENI&LI_{ARTZ'DEL?‘INiT Ioﬁ ﬁ SR

We have seen how the approach to definition of

'5f;i'punishment' has been changed by Benn and again by Hart ff.f3£f3

’*»f;'from Flew 8 original position.‘ The change has shifted

'the discussion from the wider normal usage to an area iifvlfﬁ?
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-being meant in. the discussion. v'jf :’,‘~7-“

"",'term leaves us with a

"1ei{is no easy path to clearing up that dilemma by the

of specialized usage which restricts the: meaning to a

1;'apply only\to legal punishment. In ordinary language,'

'v‘of course, We use 'punishment' in the wider meaning. '~w.

l. I will argue that this wider meaning is more useful |
and that in fact to restrict the meaning allows for
ioversights to be made in usage since one would usually

not know if the normal or the restricted usage was."

Although ordinary language cannot be taken as the

.jfinal authority of considered philosophv there is a

danger in not using ordinary language usage as much as

lf'possible, since—it is with ordinary language that we

o normally communicate.~ only when it becomes clear that

-

'»ithe usual usage is inadequate or very ambiguous and

‘-ceptual problems will Ee solved should a departure be

made from that ordinar usage. In the discussion of

a*the definition of punishment there is little doubt that

,t;ﬁthere areﬁcchceptual.problems.v The usual usage of the

';dom in complete agreement with each cther.. Yet there

e
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.

;that by a re-definition of thg concept some of the con- ;

. 'ery lopen-texturedj meaning. b S u | :
d'Certainly Within the P‘actical realm there is no con-xmn"ifwff
cp;census On the meaning Of 'punishmentl In faot the ?l:i._. L

fivarious proponents of any particular position are sel-rf:l'if?
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/

techniqun of re-définition of the term, Using the -
divisions'of usage outlined by McCloskey29 and com-
pafing the\abové definition we can see some. of the kevrl&
points of the definition. | |
The central mistake in thloskey'ﬂ paper is indi--
’cated bv his title. Instead of saying " ... the Con-"f\
cepts of Pun shment" he should have said " +«+ the Con-
‘texts of Puiishment" There is one concept of punish- :
ment and that concept can be applied to a. variety of* |
'.contexts. /Although as we shall see, this is not his
) only coansion McCloskey s paper 1s a good arena in'
‘which to Allustrate some very important points.-'
McC oskey s main point is meant to argue that
| punishment" is misused 1n contexts other than the
’ legal nense. I will not deal with all of’ his contexts
(what he calls "concepts") but rather look at only those
that wOuld seem to be most open to criticism (divine.'{
| punishment punishment of moral offenses qua moral
4offenses, and punishment in education) and ignore the-v
‘others (punishment in. family situations, games. volun—
tary organizations,_etc.) on: the ground that if 'punish~ o
: ment' 1s found to adequately describe what is usually |
,Cﬁiled 'punishment' in‘the. more vulnerable contexts 1t

-

will surely apply in the more standard usages¢i;7

N RS 29 H. J. McCloskey, 'The Complexity of the Concepts o
of Punishment'. Philosophy - The Journgl of the. Ro al
Institite of Philosophy Vol XXXVII Oct d ' .

Pp 307 3250 B
¥ ) B -
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(A) Divine punishment..'

" In his discussion of@divinefpunishment»McCloskey‘s

' main polnts are: that God's "authority (to punish)'

doeés not spring from any institutional arrangement. or

any set: of rules n "-, (an offence) is not necessarily

"a breach of a determinate rule;" since divine punigh-

ment is usually reserved unti] after death on. earth it

1s really a_ "deferred punishment o, (guilt) is-.
‘not determined after formal procedures have been ' .Og o
followed."30 'A' L 1f ’ . ‘-, SR t'l :

: If there is a God, and for the purposes of this
discussion we. will assume that there is, the question

of how He arrived in the position of authority is hardly

open to question.' Under the Theist vview of God,
it 1s assumed. that He is the supreme authority without P

'question. So His authority to punish is established. .gi g

Even God - should be able to say what a person was:fﬂ'

punished for. The fact that it is for an offence means:pg".‘

that the offence should be known. If the offence is

”;not»knowni as we have observed above, the penalty |
_inflicted cannot properly be called a punishment' |
kniThe fact that He 1s angry does not constitute a punish-b_ w:'

| l ment but rather constitutes revenge (I am a vengeful |

. God) ' The fact that Theists speak of punishments

imposed upon whole societies would indicate that some "7  ;

e

.30 'Ibid-.ﬂ. a:_Li. quotations _takenf from p. 309, .
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innOcent'persons suffered'as‘a result, They certainly |

d1d not know what they were being punished for, and
they should not have been subject to punishment if they

committed no offence. Usually, however, some 'reach

'of moral rule is the 'offence' in discussions of divine .

punishment

The concept of deferred punishment posed no prob—<

lem either to the proposed definition or to the normal“d

practice of punishment Many instances of punishment

as practiced are for offences dommitted quite some

time ago. There is nothing in the definition that A_;fi

would suggest a time limit on the liability of punish-j

' ment for an offence.

Similarly with the criticism that no ';... formali{ S

»fprocedures have been followed.” McCloskey seems . to

vconfuse the concept of institutionalized legal punish-ifch:: L
,”_ment with the definition of punishment as proposed by - v
Flew et 31-. True, elaborate precautions are taken to R

~ see that thd due Prccess of the law is not thwarted inci;i;:?
.’v.legal punishment but that fact has nothing to do withi}_ e

the definition of 'punishment’ The due process is an'

f:face cf‘liability of punishment.‘ The offender may be
found guilty, but that fact does not detract from his

'-erights as a member of the society.j Formal procedures-

A't :attempt to protect the individual's rights even in the]*“"

R



o bably

A

are not a part of the definition of ‘punishment, they
t',are a part of the 'social oontract' between the indi- -
_viduals of a society and the authority of that same |
f~societj. Since formal procedures are not to- be con-:“f
.‘strued as part of legal punishment there 1s no reason f'i
to assume ‘that they‘should be part_of d;vine”punishment.ﬁ
"In’the>me1n;‘the definitioniof punishment will
-adequately express the understandin of 'dlvlne punish-
o ment' - The concepts of 'offender and 'offencT are
‘somewhat extended from their more normal ueeges.‘ Meny'
tlmes the offence may not be known.}end often the |
offender ‘would be 1nnoeent (as 1n oollective punlsh-
: ments) The 1nfllction of the penalty 1tse1f may not

'be regarded a8 a punishment for an offence until long

' ~,after the 'punlshment' 1s passed and the offender hes f‘t‘:ff:'

4_.refleTted on: his state of affeirs. There would pro-*_J’?u
be 11tt1e opportunity for defense 1n God's %purt. #'

“The. problem of squaring the definition or punish—; -

’ ment with divine punishments 1s not vhethef 'punieh-f A
:.ment' 1s used correctly as 1t 1s uhether 'offender'

o

and 'offehce' are used correctly. Providlns there is -

"jfan 'offender' snd an 'offenoe' thpre 1s no worry about o

"punishment" belng sub-standard usege 1n the context

'f_or divine punishment. : '.{.,-[;,;,;~~

| . St S s ;' N [ LS . S
e S, . . . . o Y S
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“(B)Y Moral offences qua moral'offencest-
| McCloskey s case against moral offences is, in my

opinion, the weakest of his arguments against there '

ibeing a core usage of 'punishment'v‘ Let vs look at

_,his main points.""There 1is: no- such thing as punishment

of a moral offence qua moral offance" ":... all moral

‘punishment is also punishment of ‘some- other kind - i

peither divine or 1egal" .ﬁ ses neither blame nor social

',iﬁnsure is puniehment. ‘... it is neither morally proper,p

nor indeed 1ogically possible for me to punish (a person

for a. moral offenoe)" N “os there is no proper authority.._

or that we are not proper authorities, entitled to -

vl.punish moral offences qua moral‘offences"°,ﬁ s}. SOOial jéc:f
;oensure oee. is too indeterminate and capricious a thing e

'i7to qualify as an institution of moral punishment "31 |

‘ lt lying is not ‘a moral

 Few people would say

- offence. In any case, if a employer fired a man for
_ B .

71“1¥ing to him, no one would say that this was not a

;hipunishment AlSO 1t 1S a Puniehment for a moral offence.nlffj;”f

1:;despite the fact that there is no written 1aw that says

Hiﬁyou should not lie to your employer. There are 80 many
‘examples of moral offences resulting 1n punishments,; T'“

*;that are understood by every observer. including the ,;._~pr”eAbw

"”’:}‘53;vlbid;;iaiquuotesftakeﬁ’fromiﬁpsféééfﬂﬁbe;rr"




offender and the. "authority" to be just 'that‘-"._j
punishment - that it is difficult to: see how McCloskey
could say that there 1s no such thing as a moral offenée”
qua moral offence and continue on to say that all moral
‘.vpunishment is also éither divine or 1egal punishment. ;ifm
It may be McCloskey's opinion that it is not merally
Aproper for an employer to fire an employee for a mordl
transgression (even as. small a thing as showing disre-,;
;spect) but it certainly ishpossible - not only logically.i_”
}lbut in fact, possible. , Also he may think that we. e.re k
'not proper euthorities to punish for morel offences |
'-but it happens every day.~ If. however, the punishment j;f
‘. s suoh that 1t: falls within the area of our code of
laws the offender is‘liable to punishment under the ,iiuftd;
.v?.authority of the courts.: Such a thing as assault orv
‘ defemation of character could have been the result of

3'_a person attempting to punish someone else for a moral

| - noffence but went beyond what is acceptable punishment

| “ffor moral offences qua moral offences. By so 'stepping ~"
:,n{over the line' th( self-appointed punisher leaves him-:”’fgv
cnself open to face qharges in a court cf law.. It is :

fnot the case that we are not the proper authdrity to ‘ifTﬁf

| 'w_lpunish for moral offences, but rather that we can only

/issue punishments up to what 18 permitted by cuﬂtom or ‘tf]
law for a moral offence. Anything over that must be .'i‘}
’f handled by the proper euthority for that sort'of offence.’fd?

',o.




4 of assuming that thére needs to be an institution hand—

’L.assume the position of authority.

one needed from the definitiOn since we’ all operate

70

With his final point McCloskey is making the error

ling all the offences that oould be called moral offenoes.

Of course there is no Such iTstitution, but neither 1g
I.‘.,

‘f:under the assumption that as long as the punishments s
'fall outside the boundaries set out by law we can in

“appropriate situations (e g.. parent teacher. etc )

:'"!

_ Moral offences qua moral offences do exist then.pli,_‘

, Punishments are handed out for those offences by those fi?f o

‘Tioffences outside of those areas the 'authority' is a l

| persons who are accorded the authority to punish.

H'Morality' is more 'open-textured' than 'punishment'
i3-But that does not mean that it is either non-existant
hffor meaningless.i Much of morality is not codified nor

"ﬂinstitutionalized., It is in these areas that moral

offences exist in theiri wﬁ risht.é It is interesting, ff:ht

:'i7however that the concept of authority is somewhat

»‘ffhremoved from the normal usage in areas where it is more fd_tﬁt‘
;fnatural to say that someone was puniehed (within the .
"rhome. school, or an association or club).; In those dttfh.j”

fifxcases 'authority' is established either by virtue of |

‘~;mutual agreement law or history.' In the case of moral__ ;jﬁ.f

e »little more suspect However. asI argued authority is




o

;,;assumed daily by persons who think they have been the
:obJect or a moral transgression. but that dqes not
4take away from the observation that authority is not
*established with the same firmness that it is in the
,other instanoes of usage. . h 5 _1‘_ ‘f

) A word about the confusion McCloskey makes about
;o 'blame' "social censure'. and 'punishment' o He may
_:be right when he says that "neither blame nor sooial
.censure is punishment" 32 although what he means is

;that neither blame nor social censure is, in itself, -.;fV‘“i*°

‘maappropriate method or inflicting a legal punishment.,,-,'

The employer need not have—fired the liar. He could |
.--simply have publicly blamed him for the action.5;-fiffT2f.. .

..':That may have been sufficient punishment for the offencef;;fl.?
‘nin the employer's eyes. That action is both an act of o

o jjvbiaming and social censure,vas well as an act of punigh_i3nffﬁ"

'.,:;ment. The problem here is that 'blame' oan function

5f;as both the requisite condition of punishment and the

’f,punishment itself. sooiai oensure oan be a’ mild form f,7_~f~fff

silof punishment f If the censure is 'for an ofﬂenoe'

o ~[; then it would be regarded as a punishment.v If the n{lk;f}fgéié

'al]Ehinking persons, say) itioould not be regarded as a T

K

}ftfcensure is not 'ﬁor an- offence' (if the object of the ;f;ﬁ

"f_f{B?:lbid:EL;_ﬁ,7¥:' “
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.(C' PuFishment in education.'ft 'ﬁ ‘df_fl'f._ ERE it

.n;hTU1°v lasued by some 1netitutiona1 authority, prefer-- 7”°

‘”diwf;ably leqak (although rulee of aeeociation for voluntary -j'agi

»1”3.;fteaoher say "Do not talk during the examination period” 5iﬂuh
”V.fhrto constitute a rule of sufficient stature that the |
"j;breaking of it would constitute an offence, and make

&ft?the 'offender' liable for puniehment. There ia no doubt*a

.Let-us look at what he has sald: "Educative _'

A

-'punishment eeems not to imply the commisaion of an
'Vh offence .;. "; "'.;.'collective punishments are often
”Alneceeeary and the only form poasible e (and) the '
"!offence cannot always be announced and 1nd1cated in
;f:advance"' "Punishment (in education) seems not to imply%;hh
Q“}an offenoe in another aenae, namely, that the offend-_i:ffaﬁ
J:ing act be voluntary, e g., in punishlng the effects f_;'f“

on character o{#bad homea, thoughtlessneaa, atupidity,vj S

.....

e clumsiness, or natural defecte which punishment will e,fQﬂh

‘ '.:help to bring under control.f'33

Most of McCloskey's commenta about eduoation and

_ }“puniehment have to do with the concept of an offence.«
A'ffI take him to mean by 'offence' the breaking of eome

.;;:organizations would be aoceptable to him) and prefer- Lf”ff[ﬁf‘
'ifj“fably written down for all to eee.i In McCloekeyt RO
~:f;]op1n1°n' it would not seem to be enough that the

33 Ibid.. all quotations are from p. 312')‘f L

S ‘




that the sorts of rules found within the school struc-

'ture are not ‘and will not be legislated by government.;

. However. the rules exist, students are punished for |

these offences = both individually and collectively -
_efrequently._ These actions are punishments and everyone
Véinvolved in the action from the provincial educational
"tauthority through to the parents of the 'offender' views _
s,the action as a punishment.; The key is that since the s.p;”f;
1 offence is a minor offence, the punishment is i.ginor
-,ipunishment.; We are not considering at this time i;[jh',fjg;n*
tvrwhether the punishments are Just, or excessive, but o
';fwhether they are punishments or not -‘and these are fiifwfdfw
'ffseen as punishments.,,[vahi:tvt | A“ ‘. ) “:‘vv‘fﬂ

There are exceptions, or actions thcught to be

gx‘punishments, which upon analysis probably are not

'Eljnpunishmehts. For example. the instance uSed by

“‘Mcdlosﬂéy when he says that "the offence Jannot always e ffﬂn

‘_if;be announoed in advance" is a case in point.- Presum-'fi

{‘rp,%bly, if the situation were discussed with the teacher.
\'ﬁpithe point would be granted that in that particular

R*in,jﬂthere was. rio knowiedse on the part.of the offender we . o

ffcase 'punishment' should not be the name applied to the

-i_action. The psychologist may call it 'negatiVe rein-'f-auhfﬁ;;

forcement' or some other term acknowledging that since

“'”cannot legitimately call his actié‘l'an offence' and:'




T

therefore cannot call the action on the part of the
vauthorlty a 'punishment' o '..:f:' ~ ':” v‘-' "n:r ujf;
S _ Nor would anyone argue that 1nvoluntary actions
rare never punished - that instances ariee where there
. . %as a punlshment-like action but the offender did not ;_:
.*act voluntarily. Nor would we eay that no thoughtlese y
teacher ever 'punlshed'.a person for ciroumetanoee he if!
:ecculd not possibly be responeible fcr But these fi_i'_ ,
;,jadmiesions do support the argument that therefore there ff<
are. no legitimate punishmente within the eduoational L
ephere. This is exactly what McClcekey ie eaytng'uhen ;. -
Nhe eaye "Educative.puniehments seem not to involve the
‘*fcommieeion of an- offence. If there 1e no offence com-:f_e
“iomitted there can be no offender.. And 1f there 1s no ;_1_
«foffender how can one call the actions we have been die-b!;f{
'fcueeing 'punishmente'? No. there are offencee. A'J‘:_"
"ebfoffenders, and puniehmente within the educational acti—;fhrj
| 'V-jylty. : _ RS , ST 2 '

AN We uee a lot of words to deecribe punishments,‘V"
T";‘»i;jSpanking, detentlon (both 1n educational and 1ega1

f jfrealms). finee.‘and so on. Because the set of axampleﬂjff?;;

‘*hfsthat can be 1neluded within the eet of 'punishment,ix;:;f,,n
{ "“fis large and 1s comprised of many sub-sete deeeribed |
‘?vby other worde,land also because theee sub-eete can N

B ‘,:}_ "
T RGP
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:1sentences. The fact that this is true does ‘not allow

stand in the same relationship to further sub sets, :

we have to be*very careful that we do not attempt to
. draw distinctions between these sets as being entirely

' separate and distinct._ WhatAmakes a. 'fine' different

from '1ncarceration' is the severity of the aetion'

only, (i.e., that with one the offender pays money,

_with the other he goes to Jail). not some fundamental

point of philosophy of morals or linguistics.e The

: same\offenoe can easily result in. a wide variety or 4

- o

us to call one. an. instanoecﬂ"punishment' and the other ,l

not. The operant question here is what sort of punish-

"tment is it? The words that are logically proper as an
'Lanswer arex Just harsh,_easy, unjust deserved, and

“ other evaluative adjectives. ."*/;_ffrl’ 'iifuxf'

The whole thrust of the first part of McCloskey si:,ﬁ

'iipaper is that 'real' punishment does not occdr in any
Ttof the above areas save legal punishment (and eveﬁggiais
is questioned) in a strict sense._ Sure,*the word is o
ftused but in metaphorioal and parasitic ways. I would L
‘agree that we' no:'ally think of punishment as being o
lb'somehow different as we move from one area of usage to
Jvkanother. Let us 1ook at how this difference is to be
'»iunderstood.- The key concepts that need to be evaluated

. .le,when we talk of 'punishment"' are. 'offenee' 'orfender' ,Gd

titand 'authority' G

o .
7
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Onee we understand the nature of 'offence', then
'offender' is understood as well,  An offender is a
person who has committed an offence. So the- key to '
thg problem must lay within the concept of 'offence'

' Within a legal context loffence' hag a precise |
“e meaning. if the particular action is not covered by
a legislated rule written into the Criminal Code it -

' simply is. not an 'offence' In no other area of dis- ”_

wb

cussion is the meaning of the term so restricted,and

precise.' We use the word 1n ordinary language dis-r'wa.ilf

. cussion but somehow tend to regard the legal sense

. as the meaning of the word.z Philosophers do this as;;h.f"H
well. It seems better to consider that the normal

usage is adequate.~,f

There are then at least three distinct senses

,where !offence' is used: first. in a legal sense wher'l~,
N the legislature has defined the nature of the action
. :and a successful argument on the part of the Queen or‘f<}[’§

7f_the Prosecution 1s required before the action can be

‘3..properly called an 'offence'; second in the sense

, "-where rules are either written down (by other than the
("ﬂ. K f

A”ffnleg%slative authority) or are achieved by consensus,

. 3 -‘: ‘ "j »‘: " v“"v. E /

are nonetheless articulated by the persons who are ‘;:7'

! going to subscribe to the obeying of that particular :
rule; and third those rules that exist within our ff?lfifv
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.authority. 4
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-<society (or any other) that each person must decide 6

upon for himself. These last are not codified in any

organized manner, no institutional arrangements have .

spawned them. and they ‘may vary from man to man.

-

© The same distinctions apply to the cancept of

:'authority' There are. at least three distinot and 1 )

"separate uses of the term first institutionalized and '

the legislated; second institutionalized but not

-legislated and, neither institutionalized nor %egis-—

lated. Examples of authority in each of these cases

can easily be shown, A court of law (the normal

instance of a legislated and legal a_t ority) and the

army would be examples of institutionalized and legal

',D' R

" The' second case would include the examples of

‘s-educational authority. yoluntary orgé%izations, and
’I‘lhprobably the family (although this last gould derive
:its authority from historical considerations. it is -
.not very difficuﬁ@'to consider the family as an insti—}tVﬂ:

| si.tution in this sock@ty) | L R

Within the third category we would find such

:things as businesses or personal relationships.u .;f;f'fif'

| fAuthority‘in this sense is neither the result cf some |

,,3legislation structuring the moral codes that would be
h operating in a certain setting nor is it the result

'.fgf some formalized arrangement between the parties. :viii;f*
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-
Eaphoof these logicaily separate areas ﬁ111 have
1ts examples of 'offences’~ 'offenders', and 'author-
itles's And therefore each of them will also have
Vo its examples of 'punishmentst!., The: question we are' |
really asking 1s “When 1is it 1ogically proper to apply \
the 'label punishment' to particular actlons within |
each of these possible categories"? As an answer we
would have to say "when all the conditlons needed to
| identify the action and fill the definition are satis-‘
| | fied" If there 18 a penalty to. be imposed (regard-x
. &+ less of whether that penalty is seen as offensive. :
| ‘although normally it would be). an offence committed
N (real or at least supposed since ir the offence is
neither a real offence or a supposed one. the result-‘
ant 'punishment‘ would be the pretense of punishment
»1and therefore a lie), an offender (real or, supposed S
because anything else would be revenge or victimizationL
and an authority (able to~exercise ‘power over the
o ‘> situation in questicn because if the authority were |
«uot ’in command' of the particular offence he would be o
acting outside .of his 'jurisdiction and would be par-‘_g

""ticipating i’n revenge or victimization) then and only ~

bl

L Athen is it correct to call the action a: 'punishment"
In my opinion we would possibly be missing some l o
'important points if. we were to restrict either 'offence'__~i

K

ge
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or 'authority' to the legal and institutionallized

usage even for strict legel or philOsophioal considerQ.

~atlons.. By 50 doing we would be limiting discussions

of 'punishment' to those categories only and leaving
the sorts of confusion we now have ruling the day..
It is mueh better to recognize the possible senses in
which these words can - be used and if a particular oase
arises where the restricted usage 18 needed then it
can easily be Speeified. McCloskey is a good example
of what happens when this approach 1s not taken. What ii
he is doing is arguing across senses using these words.
If he were to say. that He tekes 'offence' to mean the
breaking of only those rules that have been institu-‘u
tionalized and legislated we oould easily see that .”

; 'punishment' in that sense of the usage would not apply fv

te’educational home, or divine situations where we
would normally consider the action a lpunishment' .lié_eh
Then there would be no. ambiguity except perhaps within i
the context he is disoussing itself. However._without |
though he is talking about 'punishment' An. the wider R

specifying this restriction of usage. it seems as

~sense ‘of .the word. Obviously if one person were to

\

take 'Off°n°°' t° mean 'breaking of any rule or peeudo-}“f”x"

9 2
breaking of only those rules that have been

$oy .
i ¥ e
1 Al

rule' while a second person thousht it meant 'the'r;nreﬂ T



\ .

,institutionalized and legislated' there wculd be
_little opportunity either for useful analysis of the
meaning.of 'punishment', or for furthering-our under- \
standing of the moral discussions surrounding the Jus-
"tification of the practice of punishment.

'The same scrt‘of\understanding must,be'arrived
at»with-lauthority' as well. These two toncepts, of
a1l the critérion of the definitionp must be agreed
. upon before any worthwhile dialogue can go on regard- o

.ling philosophy of punishment.

~ "VII.‘»SUMMARYV"u

- In this chapter we have been trying to establish;_ s

o rules to help us to decide if 'punishmsnt' is the
"appropriate description of a particular event or: not. rf

HInitially the distinction between the activity of the;, i

‘dicticnary-maker and. the philosopher was discussed. oL

{;The philosopher. we said, was locking for resolution _Af;“t

'.cf different positions or for clarification of ambi-

| fguities while the dictionary-maker was more concerned L

"’Awith listing the usages regardless of ambiguitiss.uh“

' -hﬁThe philosopher did this essentially by seeing the

“fffextent to which ordinary language applied to the situu'g'f e
"1 ation and not departing from that usase unless clarifi--v--

'"l'cation of the concept resulted in meaninsful ways.v”ﬁ f;jﬁif**



'Also he was Very concerned with establiehing the rules

.:surrounding the ueagé of the terme under hie scrutiny.

»

Since activities are definitional in nature, we

& ¢ N

.vity 80 that whatever resulted from our inquiry would

be seen. within the appropriate context. ~What we have

’cuesien from the ‘level of ‘peeudo-definiticn' where ;.'

what we have is a 'verbal bridge' between theory and

the perameters of the concept in queetion are identi-‘

'next ‘looked at the various types of definitional acti-'j'
'been concerned with. in thie chapter was moving the die-'"

observation towards an. 'explicit definiticn' where all o
ﬁeiulf

PR
W

) vfied and defined.. Certain 1imitatione to our goal had.

to be noted.f In partioular. the fact that the defini- t-f,.s'

.....

'-tion of : 'puniehment' and the Juetification of the SRR

czactivity of punishment cannot be completely separated. j?;“e5°

7'because it allqwed us to foous more. cloeely on the T

',-Nevertheleee we proceeded as though they were separable e

R

'*parametere of the concept._ f-fif :;,i531* ﬁ fgf;.fgﬁ r.rffff

o Next we' lieted and diecussed the parametere of thetv-'

,f'Flew-Benn—Hart' definition of 'puniehment' o By

o analyzing the definition criterion by criterion we

"_.were able to see “how . the definition changed from writer

g

| ’fto writer over tim o Some of the points noted werex
'i,f[(A) ‘that the applioation of the label 'punishment'
"f-oould be brought tito. queetion 1 knowledge of the

»;‘. o .
. - L,
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Tule’ could be shown to have not been at all possiblei'

Syl ]

by the. 'offender' This would have the effeot pf

e

removing the responsibility and the intention to break

the rule from the action in question and so make the

Q .
'label inappropriate. (b)- that logically, 'punish-

‘ment' cannot be applied to the infliction of a. penalty~;'7

" on the innocent. e would call this 'viotimization'

hwhen it occurred.: And; (c) we reaeoted the point

that’ Punishment must- be tled. to rule-breaking in the R

'hlegal sense.. The restriction imposed by this concept N fs7jf
o may reduce the disouesion to the level of tautology -;}_?j
'.aand end up soing nowhere. U?-f['fiif‘ 1Qfgf'5b.~t ‘ '9t,f:

In addition, we observed that 'punishment' has two. RN

s relational aspects. It implies two identifiable ifj;f"
',~parties (the punisher and the punished) and it has an :l’firﬁﬂ
.1historica1 element. Further. responsibility and blame L '

3are to be neoessarily oonneoted with punishment._ﬁ;:r‘

Having looked into the various parts of the defi- _;jd

";‘nition we. moved\on to see how that definition applieg

‘to some of the areas of normal usage pf ’punishment'
The recurring themes of than.disoussion centered around
the estqbliehing of and meaning of 'authority" the o

various oontexts of ‘offence\ and 'Offender', and the~ B
xﬁt 'p“nishmept' was. t@ be “n€°ratood within these iiffi;”" |

areas. We saw some disoussion of moral offences qua e

‘\,_' ,_»_._'-.. . [N . /

d Ay o3
s " Sl L



‘~_Mc0108key) that moral offences” as ﬂuch not only exist

but-are‘extremely common, We also saw that many wordsr'

. can be used to desoribe actions that are, technically o :}g’}}

| 'across senses' when using the concepts noted above.,f#f{

moral of?ences and the position was argued (against

‘.

Q

punishments, 'penalty' ‘disqualiflcation', and 'blame';

belng some.l Further we noted the dangers of arguing o f : .f

What should be said then. in the end about a con-;"ili--;l

cept 1ike 'a core uSage of punishment'? Most of the -

published discussion on this topio is concerned with

o

ift"°ther ingbitutionaltzed! usases. or whether it 1 to ,'Lﬁp;@ii

'Jh[remain 'open-textured'f“"

v_dard usage examples could be struotured that would strain ;Qigfj

1 the conditions of the definition to the point that we.

;ffusage of the term when it is approached from the posi—
i:jtion that either .one’ or more of the standard areas must
:T'iibe the archetypica} example from which all other con-f?flfi
".Q}texts can be said to derive their meaning.5 There is a g

‘f}core meaning. and that meaning is the deseription of theJ‘

| applied to legal usages whether it shbuld include

ﬂseems to be no possl‘le solution to the question of core

deciding what that core usage is._ That is, they are.»edffeh
trying to decide whether the term should only be el

xv'f”""’
lade
.‘:._ ,{ ) ST R PR s
.’F)“

‘A{ We observed that- within each of the arees of stan- o

‘ "i*f?could ho 1on8er call the action a- 'punishmenttc. {Pere hj%fisﬂ[_

;'_'s.""_'

..~"




Ausituation when there 1s a penalty being 1nfllcted,
~on an offender, for an offence, by a person 1n
‘authorlty.f It. matters not whether that situation
narise 1n games, dog training, or a court of 1aw._*tfjgr t -}3f
- Counter examples from any of the areas of usage oan CEE
come up, but they will be seem to be laoking 1n at
| '*lpleast one of the criterion of the definitlon., Most e
o usually they will not haVe an 'offence' or an 'ofrender'.
J;Occaslonally the 'authority' will be questionable, or :i;t;;fiﬁ
| isomeone will be pretending to have authority whlch he Erpd
in fact does‘not have. When the penalty 1tself 1g
td;questioned the justness of the action 18 at issue.fé?"?t

"3;.jﬁrov1ding the criteria. are met we would want to. 0311

R

Vj the action a 'punishment' but 1t might be an unduly

:7,'easy or harsh punishment It might be called 'unjust'

’“ijbecause of the harshness but 1t stlll 1e a unishmenth; o
L Whether or not‘we apply the label 'puniEhment' to e

-?a particular actlon, then,Tls to be decided by an ana-

tdlySis of*- these criterla., If they are all met adequat&y v ‘

:rfdthere 1s no questlon that the action can properly be

e'fidescribed as a 'punishment' If they are not

ffmust be deolded whether'the various cri_eria :":

"'-"stretched beyond credibillty.u If they are thien 'punish=

zj{7~ ment' 1s not the appropriate term. ffgfffjf,ﬁf??.

o




© oRAPTER TIT L
- gus¢1p1¢A¢19NcgzpuNIsggngg_-_ |
"+ v RETRIBUTIVE AND UTILITARIAN ..
| 'The word "Pun18hment" has negative connotationsApf'
llin ordinary lansuase usage. For a pereon in response SR
,;tto the- question of how he enJoyed a reoent trlp to the;ijff
t‘country to answer by saylng that "lt was punlshment "‘53v”
{ifthe message would be conveyeh that 1t was not at all o
. Llpleasant. When a whole system of law, deteotlon of '
'Zoffenders. Prosecutlon of. thiose detectedn wlth 1nat1-pff7*7'- :
1‘itutione to recelve those unfortunate 1nd1v1duals. 1s }
_.,,fget up,»lt 18 not surprising that there 1s a feeling - |
 thata philosophicall? sound Juetifioatlon for the
 expense. in terms of peo;vl& ail national wealth mst be;,-‘_.".f‘.,'
P ﬁésought.~ And the expense is tremendous. Figures 1n ;;i-}i;?“p
(pp_f. ;Q{euithe order of $15.000 per 1nmate per yegr for 1n°ar°ef?f;f~j;ffi
R firatlon alone are not unréalistio.. It 1s no wonder {:;_ﬁV}
‘lethat meny ooncerned persons are seriously questioning RATRME

'je3the felevanoy of the whole approaoh being taken by

"#grgevernment asencles to punishment as a meane of soolalf;fl’“

. ffoontrol.i In this ohapter. the main oonoe}n will be5“5?t4'

E3

'inlth the complex tenele °f 183“35 involved 1n,thevjus

3 _;tlfication df punishment.




f;.;it doee on the Juetifioation of the praetioe of punieh- o}ﬁif~f

| '-.Justify."l.

E'V,Wmention private interpereonal inetanoee of punishment. ;qfﬁ]i}

fzyﬁwill be more or lese outside the scope of thie ohapter. _tffifj

"”eulte and findings of thie 1nveetigation may not

g

Quoting S, I. Benn, "Tnus the problem of Justify-.

. ing punishment arises only beoauee it ie not complet

- effective..if it were, there Would be no euffering to

T

In the chapter on definition of "puniehment " we

j}ffound that there wae a core. meaning of the word._ Aleo.;
-'"puniehment"/g\hld be ueed correotly in a variety of

| contexts,/ Thess contexts Teflected 1nstitutionalized |

‘if'and legielated rulee, inetitutionalized but not 1egie-**-'

'%‘mflated rulee. and rules’ that were neither»institution-- ST

mfiéfalized nor legielated._ In this chapter, fooueing ae m?}”jsf

:mentd the main ooncern will be with puniehment in the e
= 1ega1 Benee. Tb be oonoerned with Punishment ae it nf};i;”i

fiis applied in the home, gamee, or the echool not to

.....

'ofﬁ VThue. while we muet not lose 8ight of the faot that SRR
'fjf.upuniahment" 15 used’ in all these eituations, the re-}fiﬁ;*};f;

lfl"i?;direotly apply to other than lesal punishment. In }f""‘

‘ffﬁpnormal day—to-dey life xe are not“likely to queetion

'»fthe fact that eomeone puniehed hie dos,i

'gpg§gshment3" Philoegphx Vol. xxx:xr. Nos 127, Ootober
s p. 330, SR RS e 4

&“4,7;1

er whether»af

,-\. '6

gt ‘Benn, "an Approach ‘o' he. Problen of

"r';;;izryu:“‘ngfff_;; S

L



'_;.i is punishment: as a process, tc be Justifled if at

r}'punishment?"’ The scrt of answer we. will be looking

' offenders, and also how much pun%shment each indlvidua |
j10ffender receives. The discussion then will be meantJ;
."to apply directly tO legal punishment and 1t8. J'U.Btl-" _-;-." .

‘Tfioation. 'j"

vall?";tnot "What 1s the Justification cf a specific

frfffor will be more concernda with dlrectione that will ;i.i
need tc be taken when fcrmulating a theory of Justifie
,cation for punishment as such° The seoond question,

”lffnamely. what is the Justificatiop for a speciric fﬁ“'f

The question being asked in this chapter 13 "Hoﬁ’anl‘

o«

.?ifpunishment will be a much easier question after we e T;T'

htare clear about the claims that have tc be satisfied

V{by any Justification for punishment as such and abouqv‘k

. the process of Justifioation itself. R

'g". Philosophy has traditiOnally looked at 1t8 PrOb',; B

.'7ef31ems a8 either/or situations., The problem or the Jus-;;,ifﬂ

:f”?;‘tification of punishment is fo-”"””'




ETAE

'~product of his environment and thus the product of

the determinist position? These are the central ques-

- tions 1n the literature.. These are the issues that ' wi,"

»have prompted ‘the Writlngs.‘; hese are the results"fii.

”of the public confusion and the lack of consensus

‘i diminished. ;{'f*j.ﬁ s

h-.and choose one. finally. as the best.w This is exactly i];iixu
~ what has been’donie in most of the: writing on the sub-v-::'}_'f
::Ject but the results are not oonclusive._ Neither-ofv,jﬁ

.the two main approaches has won very much.,ffuf”

'“'-v:those of "deterrence"‘ "reform" "rehabilitation" and
”°f;"social proteotion“ Of these three. deterrence is con-
'*Qfsidered to be the most important and therefore 1s the

A.'ffg;most popular.j w-ﬁj}ﬁ-

t'amons the considered positions taken about the ques-g‘~

" tion of Justification of punishment in general.i The

? }wedge of dichotomy has been driven so deeply that ' N A
;although many of the answers have been before the phil-4 S

1--1osophieal public for years. the discussions have not

C- I

To ask about the Justifioation of the practice }f'~7j§ij;r

f[gof punishment is to take the theories most prevalent
o in the literature and pit them one against the other

The méin theories of Justification of punishmen{

’hﬁpgare the retributive theory and the utilitarian theory.,,_;fﬂff

’?]gfﬂutilitarians seem to have taken three separate courgeg,;}f-”




S ‘mately. emerge a reformed.man.. The Justifi- i

j’f,fbeins very clear about which of a group of questions

“'-fare being answered.

‘”;f'ﬁis whether the fact that a;person has committed58 moral'k
’”i__foffence constituteS/a sufficient reason for'inflicting»

’7,3fpain on. hini."2 There‘is a difference between the

ﬁhs an overview, 1t 18 useful now to state, in a
_very simplified way, each of these positions and their
different versionsz ' o

JL. RETRIBUTION: This theory holds that a per-'h,‘
. 8on 1ig punished because: he committed either
' a moral or social. wrong. ' Because he broke

- the law, he. deserves to be punished.~v- L

. 2. UPILITARIANIsM - - - ST
S (a) DETERRENCE: v This version holds that we mugj; L

Jv " Dunish persons to discourage others who |

.might commit that same offence from doing so,'

3;,'ii_{(b)fHEFORM: This version emphasises that once
S . the man has been ldentified as: culpable,.

B »@ " ’he.is sent to an institutix 80 he can bene4

L1t from-the. training giver® there and ulti-:

- .cation for the punishment, then, is to'put = ..

- the person: in a position: where reformers o -

‘ ‘ﬁ-can get to him easily.; ! =:,; : ¢, }”f o -

. f_'k%Kcl“PRorscmxon OF SOCIETY:  This version of __;».:;
S utilitarianism believes ‘that persons- who ;f' s

<lqu " break ‘the,law sre a threat to soclety. .
SR . - neoessary to "put them away" for a period
.- .- of timersgo that society is not threatened

’; :.", by them._<_

Muoh of the ongoing discussion of whether one is

L ultimately to decide 1f punishment 18 to e Justified

from the retributivist's armory or the utilitarian's

camp feeds on the murky waters resulting from not

o.

c@Ew K. Mundle,

‘5}'%1 H. B. Acton. The Philoso;’f%'f”.

".:l‘-




'"why do we punish people at all?" Rawls3 in his 1955

‘]Benn

" are surely pointed in ‘the right direction.

IhommmwmwmrﬁﬁfQﬂjﬂj;iﬂf

.the literature..there are a number that are impo;tant
i‘ftant 1f we are to take retribution seriously. we ‘
‘need to be sure*we are not dfscussins a purely defl-r,‘fifti

d{nitional point.v An investigation into whether or not

_]:next point of interest is the view each of the positionsﬂj

question "what 1is the Justification for punishment?"

.'and "was the punishment whatever it was,. Just?" Orb-'

stated ‘in another way ‘it 18 a much different thing to

ask "why is this man being punished?" than it is to ask

'lvpaper pointed this distinction out clearly.’and S. I.

S pursued that topic further. it is an important ":

:point and it is surprising that the accumulation of

- point: and counterpoint has not yet been adequately re-' o

solved. While Rawls and Benn do not go far enough they ;

09'

K ' f

First, we will look at the two basib positions.‘}:jzf"

] "Retribution and Utilitarianism. noting the strensths

“ and weaknesses of . each position. Of the issues in

W 1 - ”fﬁij

lffito state at this time. while some are really not impor-ff:;igi

__,j‘jf{

'ij,avretrlbution is e moral doctrine will be made.: The,‘p¥477p S

’ig,published An Philosophical Review, January 1955) Quoties
. .-Tor this paper, taken from: Philippa- Foot,, T’ } g
1Ethics (Oxford University Prese. 1970). p. ﬁﬁpjitg~"

e

3 John Rawls.."Two Conceptegbr Rulee." (originally

4 S‘ I. Benn.'__p.Cit. e

AR ) "
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"'1 because they would - 88 Mabbott6 said "Justify puni
| hid ins persons generally not thought guilty.“ Mundle

91

o .
takes regarding the offender. host of us regard our-

selves as important entities in- the social struoture{

N This attitude is what is at the heart of “this impor-c

- tant issue.l Some of the assumptions behind the various E
theories are brought out by looking @t the queetion of |

how the theories regard the offender. A section con—cﬂ

\

- trasting and comparing the two positions may however leave

"

us, because of the inabilidy satisfactorily to aocount

o for all the aspects of punishment unable to pick "the

‘ﬁh:?best" justification of punishment
B

III. THE CONTHOVERsr:v,Two POSITIONSi,

‘j‘fIn fact (Hell) may be. described ag’ the arche-ff;?ﬁ"“'
- typal instance of. retributive punishment Lo
~for eternal. damriation cahmot be regarded. as
“}4‘;;;wdegree of punishment usually- 8ald to be ST
©7 . Anflicted in Hell seems'ﬁﬁfficient deterrence,'”

. vithout the addition of eternity...The damned . ., .
T - iIn'Hell were there because tgey deserved it Gy S
S ‘}Q;Pand were not worthy of pity.

gt

'erRetribution’is criticiged as being harsh, cruel

and vindictive.; Reform and deterrence are criticized

R

" M:,:, [
P 5 Professor Flew quoting A.
"sor Flew in H. B. -Acton, Philosophy.-of Punishment
‘P 104; A, R. Manzer in "It serves you Rigﬂ;,:
Philosoghx 1962 Pe 297, D D .'?

nE 6 J. D. Mabbott,'"Punishment (1939 LR in H-aB- fi: i
Acton The Philosou £ Punishment, p.. 9.,i AR

.4*ﬂ‘_hav1ng any reformative: fuﬂction, and: the . ;ffq.i %flyfefﬂh

R.. Manzer. Profes-_‘i";;}h.’-a
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that a pereson has committed a moral offence consti-

-
- . >

‘agks, "The controversial question is whether the fact

tutés a sufficient reeson for inflicting paln on
him."7\'Retributioniétsisay'that thes reason you pnnish _

a person 1§ because he broke a particular law or rule.

'ﬁtilitanians weuid argue that the man 1s punished be-,

cause he/will serve as an erample to others who mlght
. . \ .

" commit the. crf&e (or thet he can then be'refofmed by'

the prison system, ete. ) andqthat ‘mis provides the

_Justification for the punishment not simply that he
broke the law.. They s?y ‘further that to punieh eimply_
'because.hebbroke the law 18 a definitional point qnly.

John Rewls has pointed out’that in practice it-wbdld

“be very difficult to have an institution of punishment

that would declde thdt a particular innocent person '
should be punished ("telished"), challenging that argu-
8 ,P;int‘and counterpoint

B

ment against retributivism.

i

‘accumulate. One'feels as the. literature is'reedlthat

both the retributionists and the utilitarianstar
right. Both describe‘correot1§‘the process of punish-
ment but neither is completely right yet neither

is wnong. How, Af at all are we to reconcile these -

two views? = . o e

[

7 C. W. K. ‘Nundle, 0p.Cits, p. 69. -
8 John Rawls, Op.Cit.; 'ps 151, o - .



Loglcally and philqsophicaiiy the retributive
sposition is appealing. Strong points can_bhe made,
supported by definitions and compon cense, The . X
gutilitarian position,_on the other hand, appéals very
strongly to one's sociél“consoienoe and faith in
humsnity. "We want tOLthink %h;t what we are doing
when we punlish someone is.for’the’greatostngood, that
the offencer 1s belng helped,‘and society 1s being‘_
fostered. These basically'utilitsrian feelings cannot
be overlooked, and yet the simple fact 18 that we do
say that we punish people because théytbrORe laws.
‘This controversy i1s not new. Beccaria stated the
_retributﬁonist positior two. hundred yéars ago. '
Benthaqund Mi1ll, “ both contemporaries, d1d thelr work
in the eariy/18oois, founding the school of‘Utilitarian
Lthios. Thelr Qriginol statements have undergone
change and modification over time, but . the essentially
ifferent positions still remain, challenging each
“other ir the joprnals of.today. Briefly tnen, lst'us
'vturn.noﬁ.to\look.at'each ofAthese.positions,, '

(A) Retribution. .
‘ "
: Retribution, as Beccaria (1738 179&) said
‘two hundred years ago, lnvolves an effort
'to make the punishment as’ analogous as



“to be some,correspondenee between the act committed

of untitled papers in Punishment: For and’ Against

3

possible to the rfture of the crime.,' To

modernize the definition: - retribution cre- %
ates a proportionate re%ationshlp between
offense and punishment. e

Dr. Mldden@orf goes_on'to say tha,.'t&lL

The modern idea of retribution 1s not, how-
ever, that of !'lex tallonls'; the emphasls
is placed today on the degree of moral guilt
of the offfsder. 'As a man sows. so shall -
he reap." ' : .

These statements are typical ofwthe retributlvhst,

~-position. The maln points of the position are:

» --Only those persons who have - commltted an offense
are liable to punlshment and the fact that they have

e "'[,r'\‘.. .
done so is sufficlent réas “to nﬁnlshg Some writers

~for 11 :

would have us associate ‘the offense wlth moral guilt,v

others would restrict the term to mean only legal

offenses.12

nl‘ §
--A second point of the position.is that there 1s

- and the'amount of punishment'deserved.. This point

3

Astems from the old legal law of "Lex Tallqnis."

£

9 Wolf Middendorf, writing in one of a collectiod |

(Hart Publishing Company,' Ince, New York New York,
1971). p. 12, | L e

#
10 Ibid., p. 13. |
;} c. W, K.‘Mundle _2.c1t.. pe 69._ ‘

£

12 5, D, Mabbott, Op.Cit., p-i4l, "It will be -
observed that I have- been treatlng punishment ‘ag a

';purely legal matter.. A ‘criminal' means a man who_
has broken a law, 'not a bad man.,. - .

¢
}



k)

"the law of retaliationh (Nebster), commonly under- »

stood by such phrases as}"an eye for an eye and a

rtooth for a tooth." Such a strict relationship be-

tween the offense and the punishment as suggested by

Mlex tallonis" 1is not possible, of Zourse, but some

* effort is made to graduate. the amount of punishment

1in accordance with the seriousness of the -crime.
—-Asdociated with the above 1s the general feel-

ing that the criminal himself is a person sane enough

-

to have been responsible for his. act and so deserves S

topbe treated asuthough he were responsible and not
sick.' He 1s deserving of having a non-medical penalty
inflicted upon him, rather than belng set to-a hos- |
pltal’ for psychiatric or other treatment. Mabbott
points this out in his 1939 article, and although he
‘was criticized for considering the criminal's (see
Glover13) position. he is. surely right in doing so.'
The main points of retribution, then, are that B
~ the punishment is imposed because the person broke
the law. If sentences vary from instance to instance..'
',it ig because of varying amounts of. criminal desert
_involved in that particular act. The more criminal

desert the more punishment warranted. Retribution
. , .

: 13 M ‘R. Glover. "Mr. Mabbott on Punishment " _
,Mind October 1939. , L Lo
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must be backward looking rather tﬁan forward‘look~
"ing..ﬁThat 1s to say that.the main concern:is with
the istory of the particular orime 1in question, not
Wit the possible deterrent efregts or the probable

rehabilitative éffects of the punishment.
If one continues on. fcllo;ing the arguments 1£
the literature, the next question is "gow can the
retributivist account for the laws themselves." Ih’
'order to Justify the existence of the laws that are

'upheld by the judges, it seems that the retributionist

'&,

'_must support an intuitional approach‘tc ethics~rathertg- -

'\ than a utilitarian one., It ls argued that Af any

'f utilitarian consideratiogs are granted in the finala
.'analysi;‘the retributionist is going to have to con-?
cede the argument to the utilitarians. Fcr example.'

if one holds that we have laws in order to preserve aEe

- society, either by prctecting the individuals from

'1criminals or becausé crime itsel, cannot be tolerated

"and punishment will haVe 8 strong da errent effect

- -

| then he is'holding a basically utilitarian position.' :
-.vfegardless of whether or not he says that in this o
}?;particular case the man was punished because he broke, l
1:hthe law, and. even that he received suchﬁand such a -?“;:
"punishment because of his criminal de ert at the time

of the crime. The fapt that ultimatel he is resortf”

- . v§§‘ N '.
o

ng -
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bthe time of the crime,kit is argued.

:3. 9?

to utilitarian~arpumentsfmeans that he is- holding a .
. l\ N

14-

utilitarian position, it 1is argued.‘ So we have to-b

FEOnclude'that the retributivist 1s a subscriber to)

" some non-utilitarian approach to gﬁhics in general

-

if we follow the argument from the literature.
™ cJ

(B) Utilitarianism. *

The main difference between the retributivist
9.
position and the utilitarian position is the direction

of focus the theory takes regarding ‘the Justification

- of punishment. While the retributivist 1s "back-ward

looking," as we have seen, the uti%&tarian is "forward

looking"‘ The main justification must . be found in the

events following the crime and subSequent punishment

rather than an evaluation of the criminal desert at

R

-.What we may call. the utilitarian view holds.’“
‘that on the principle that byegones are bye-
gones and that .only future consequences are

' material ‘to present decislons, ‘punishment . §

- 1s justifiable only by reference to the pro-:.

 bable consequences of malntaining it as one
of the devioes of the soclal order. Wrongs

2iitted in the past are, as such, 'not: rele-
_ considerations flor deciding what to do.
Ir’punishment can be‘gfown to promote effec~-. =~
~tlvely the lnterest o soc}gty it is justifi- A
->able. otherndse 1t 1is not. . _ T

- L '\r‘ ﬁ"’_ | .
: 1“ S. I. Benn makes this point. See Benn,1u7*

o, .

_ 15 John Rawls, Op. g__.. p. 1#6
S : , o .

S
M
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There arewmany possible sub-headings for utili-.
E tarianism' " eterrence" "reform", "rehabilitation"
‘and "social protection", to name the more important
ones. Each of these concepts and the theofetical.for-
mulations willihaveAits own argumentsfsupporting thel
utilitarian positionJ The main deterrent argument'is f
‘that punishment 1s imposed beécause the threat of punish-~ v;
ment will deter others from committing similar crimes |
\and so. the crime’ rate will fall. If,punishment was not,
| imposed for some particular. behavior. presumably there‘
would be an increase of that sort of "crime" ' %he B
rehabifitationists, on the other hand, would emphasize
‘that the main purpOSe of punishment 1s -that 1t gives "'
the officiéls of the state an'opportunity to reform the
cJ‘hinal.. Presumably, after he 1is reformed he will
~ not eommit crimeS'again;r Similar statements could be't
' maoe for each of the sub—categories of the utilitarian:
position. There . is ho purpose in an indepth investiga- .
tion of the various versions of - the utilitarian posit)onsfé‘
here._ Primarily, ﬁhe literature discusses utilitarianism -
.as a reactﬁen to the retributivist'position. f- |
v1;(C) Issues Arising Out of These Positions.vlifihl'ik
”_ N The controversy between the retributivist position tfap“
on the one hand and the utilitarian position on the ﬁ, ' h
R . ol , ) : ; R TR

. el
A
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other has been, ,;é“is, the arena for the alring of a
number of issues of phil ophy. These issues range
from points pertinent only to law and law—makingita '

points that are,basuc to our view of what 1ife 18 all

. about anyway and'%ow we'picture ourselves with@n the

, e
life process. Some of these issues survive because,
OL

| most of ‘the writers have taken an either/or approach ‘

to the problems. Whether or not the statement made

, by Mabbott that "the eentral difficulty (of both the

5

'reﬂorm and deterrent versions of uti\ltarians) is that

' oth Would on occasion Justiﬂy the punishment of an

",

16

A R
1 nocent man" is true depends, in a 1arge part uaon

7one seeing either retribution or utilitarianism as THE

theory Justifying punishment to the exclusion of its

rival. If as I am gd&ng to argue, both theories have,_

- thelr place in the general justification of the current

2

'lto be ansWered mostly on-& basis offbelief and not on B

(

as the result of an intuitive process or whether they

»mischief resulting¢p@QE any particular act will not bef”

.redolved by 1ogica1 analysis. Such a deoision is made?“

. %6'.:-," Mabbott OB.Cit., po 39,

at all to the situation at hand. Other issues will have

*;on the basis of belief. not logic., That is not to say.f'

l are the result of an evaluation of the 1east amount offf_.'

\\‘

- practice of punishment then the Criticism may not apply b

';'logical analysis._ Whether ethical rules are to bg seen ,f«f
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that they are not important"they are, but the truth
of the position is not open to factual analysis.‘ |

e Other issues are really trivial upon investigation.
\

: For examplé retribution has been criticized ag being,

the infliction of pain for pain s sake. - Mundle has *. -

¢ nesponded by saying that retribution is the infliction ,“

of " .. pain for justice's sake," 7 It really does

. regarding |

Anot matter very much-which side one take

\,

that question. The~theori t aintain or

collapse regardless of which view of punishment one

8 g
takes--paln or justice. _It 18 still punishment and
the character of the punishment is not what is at

-
’

issﬁe. *ﬂ o . ».' s ) ‘ -
o . P 2;,
There are. however, two areas that are both inter~

[E

esting and germane to the problem of justifying the
practice of punishment. Those are: first, whether

’ retribution is a" moral doctrine or. simp1y<§ defini- -
tional extension of(%he meaning of "punishment"» If t::
it were found that it were 8imply a° definitional |
point then the retributivist position woul;:§;ly bQ |

- tautology and would go nowhere. Second it is very

interesting to see how each of these positions regards\y/w

[ Y.
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the offender' and what 1mplicat10ns this view has

‘for the sentencing process.

Qb) is‘Retribution~A Moral Doctrine? R
- The most basie 1ssue in the literaturéf one- ‘that
has to be resolved beforé‘the disousslon can contlnue,
is whether the retributive positlon 1s to be regarded
.as slmply a definitional .point or whether,it 1s; in
fact, a moral doctrlne.18 If the critioism aimed ;t
: the retributivlsts (that punishlng those pefsons who
!broke the law because they broke the law_yi actually :
| a oorollary of the law or rule itself) 1s valid, then, -
- théswhole retributlvlst argument while 1t cannot be
,%itilenged because of" 1ts logleal truth, ‘would add -
| nothlng to the heory of Justificatlon of punishment.
-f-It would simply be stating the obvious, and a point
contained wlthin the general ooncept of what lews."
rules and p! ishment 18 all about. — :".j'_ o dd.

There are two arguments that we need to be con-

‘ cerned with here. First Benn has argued, as Qulnton

o has, that the rét;ibutive posltlon 1s oniy a deflni-

tional point. ‘Quintoh a8 quoted by Benn, said

"\; .

18 S. I’ Benn and R. S. Peters, amd%g others. o

' have argued that this 18 the cage. See 'S. I, Bemn.

‘@and R. S, Peters, Soclal: Prinei les and the Democ—-

.ratic State (George 4. . ‘ 3
9 s Do 84.[
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The infliotion of. suffering on ahﬁgﬂeon is -
only properly desoribed gs punils t if that

© person 1is gullty.. The retributive ‘theslsy
therefore, 18 not a moral dqctrine, but<wan 1
account of the meaning 3{ the woggg"puniehment nl9

' \&nd second, 1s wnether‘guilt 18 a sufficlent con-
dition for punishment.f If gullt 1is not a eufficient <
condition for puniehnentj>it ie argued then the other
conditions that must be hdded to provide suffioient
Treason for imposing puniahment must be utilitarian in
nature, e. g., 1t will deter others An similar situ- -
ations, or it will rbduce the crime rate, etc. Con-
sider the first argument that retributign)is only ai
defin{tional point.vj o - B
When the retributivist enswere "the question, "Why

is that man being punished?" by saying thqt it 1

' because he broke that rule and that 18 justification '

enough the answer, ‘a8 it stands, could be taken as

a logical poinb of definition or taken as an ethioal

'Btatement.‘ If it is taken as a definitional point :

only, 1t meens that puqishment is implied in rule-~

ibreaking itself. That means that to say that the ‘man’

A\l

,broke the rule is to say at the same time that he is,
; therefore liable to punishment.. And that ie certainly :i‘
;lone of the things that the retributivist is sa&ing.- -
‘iHowever, theb~is not ell thet~he¢iepeayins.; If 1t

SRR
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regarding the question of what -8 person can do with

. s o - 103

/

.

were¥, .the criticism vwould\hold. What 1s_be1ng sald

1o that because the man broke the law wé could feel
'justified in punishing him, provided certa}n’ccnditions
'holdol‘First, he had to act from a position,of :ﬁﬂpgh-‘
sibility. That Y8 to s?y, the man must be a responsible !

moral agent; he had to have control over his own actions

[T

‘;pefore we would feel justified-in punishing him.

One other conditlon 1is that the law must be seen
as a basically-just law, If the law were not seen as
just, the judge would not feel that punishment was
warranted. [?or example, today there is question asvto_
whether society, through the. law, has thé right to '

'invade a person 8 privacym This question. if it is
/;esblved in favor of protection of each person s pri-
vacy, will have effects’ upon surveillance laws as well
as possession of drug laws, except for trafficking."f
The supreme court does nct feel Justified in harsh
sentences for persons convicted of possession of re-
stricted drugs for their own use at the present trmg

as a rule. Until there is a- more definite attitude.

3

I

his own life, the courts will not see . those particular
o

laws: as. being very Just laws and so, while some sén-

b

'tence may besaecessary, ery light fines are the rule

_ possession 8 concerned]

: B R

\

| rather‘than the‘exception at leastwwhere ca nabis Y
/ f | p \F ,{
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The rfost fundamental condition though is whether
it is felt that punishment is warranted in a8 par- -

A

ticular instance or not. The evaluative criterion‘

here is 'criminal desgg . Desert can, presumably, be -

o - v
evaluated. It can swing the balgnce in either a nega-

tive or‘positive~way. It thé pan acted with "nalice
of forethought" and went ahead and broke* the law any-
way, providing thdt there are no extenuating circum-
stances.(he was out of work and had to get money to
feed his family), he is. liable to the maximum penalty_
the 1aw can impose, and we would feel Justifipd in
awarding that sentence to him.l |

So, while the retributivist is sayling that the |
mansis being punished because he broke the rule. much

o V

more than that is being said. Before-punishment can

justly be inflicted there have to be some evaluations

made regarding the man and the act in question. These

evaluations are not definitional in nature, rather _

they are ethical evaluations. Therefore the criticism
)
that the retributivist thesis is only a’ definitional

point that punishment is simply a definitional exten- .

sion of law breaking, does not hpld.
On the question of whether guilt is a sufficient
condition for punishment Benn says LR tt is in no

sense necessary that a person who is blameworthy should

ad

JACY

-’

»

)
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~ also be punishsble.“. And also tlat’" see if the con-
. - ditions of blameworthiness cannot~be'assimilated com-
pletely to the conditions for punishment moral guilt
;cannot be sufficient condition for punishment." He
adds "We blame 1iars; butkunless, e.g.. they make
false tax returns or lle-in a‘court of law, we snould
B ; not feel bound to punisn\them,"zo A
| The confusions in these statements can be seen
by understandin%lwhat the differences are between
nguilt," "blame " and "punishmentc" To~say tnat‘a man

/ AN

o _ is guilty s to say t&at he 1s the person who. broke the
rule, regardless of whether that rule 1s legislated(

and institutionalfzed (as in legal rules like criminal

o

- law), institutiﬁﬁalized but not legislated (a8 in rules
of behavior such as might be. found in a private ‘ments ‘5
‘club), or neither legislated or instithtionalized (such

4
as the oommon household tenet "you should notJlie")
. . ]
PR "Blame™" is .what’ results from a person being identified

as guilty of breaking any rule fitting in the'(t ove

. £
categories. "Punishment n as Benn is using it is
reserved for the ritualized<infliction of penaltieé}v

'resulting from guilt having been established. "Purfish-

fiﬁffA 7. a " ment," though, can be and is applied to a variety of

!”non-ritualized situations. What Benn is referring to

20 1pig., p. 333,
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w
is an extenslon\of legal punishment only.‘ (He would
1nclude punishmdnts|meted out in brganlzations within
his understanding the term, I think. ) Now we d0'
blame guilty persons and sometlmes that blame is the

\
only punishment they recelve; other times they may

'algo be sent to prlson. or fined, or whatever punish-

‘ment 1's decided upon for that particular instance.

What 1is 1mportant'to see. 18 that ‘"blame" is simply

,another word for & partlcular &ype of puniahment. It

1s more, usually found as the punlshment ‘in the non-
1nst1tutionalized and-non-legisletedAeituations. To

gay, in a court of law, "I eentenee'youfto three years:

. of prison, and I blame you, for breaking and entering"

would be a very eurious‘sentence'only because to sen-
tence a man 1s also, and ] alﬁa&s; to bleme the man.;ﬂ

Blame necegsarily 1s "assimlléted eonpletely“.intd the . 

: concept of punishment Benn‘s point diesolvee when

"punishment" 18 not restrlcted in definitien to near

legal usages ofAthe term.} When the WOrd le taken to

include‘allvferneeofipuniehment as 1t-1s daily 1n R

”ordinery language ueage. the relationshlp between

7\

. tblame" and "punlshment" is clearly seen.l

.x A5

We have seen how blameworthineae can be and 1n fr

_ fact 1s, completely ass;milated 1nto the conq\duons

.

for punishment but that does not mean, as Benn has :
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suggested,.that moral guiltvis a‘sufficient condition j
for punighment. Considering moral guilt and guilt:‘
under the law, there are three logical categories to.. r}wf
analyze: laws or rules that are both moral and legal |
" rules, laws or rules that are moral rules but not
legal rules, and laws or rules that are 1egal rules
‘but not moral rules. There is nothing t?QSay that
all legal rules are also moral rules. Some lans.'
against importing more than ﬁioo/yr. duty free, for e ,2
. example are esult of political-monetary interests. o e
Those are nozhmgggl considerations.
In some cases moral guilt 1is a sufficient con-n
dition for punishment 21 buf\not all. moral offences
are covered by legal statutes. Such offenses as lying
. are dealt with outside of the legal framework but are
nonetheless punishmen&; if there is an offender being
‘pinighed for an offence by a person in authority.

_ 'Bat when on* considers the legal | context the
retributivists would not like to tﬁink that guilt
'either moral- legal or both would be a sufficient
condition for punishment. They want guilt to be a
necessary condition, but they also want to consider

o

‘the amount of criminal desert involved in the :

LA In fam ly situations. for example, if & child
obroke a moral tyile (don't 1lle to your parents) ‘it
could be .takeny/ and often 1s taken, as a sufficient

condition to 1 flict punishment.‘ s g

-



' or family situation. The retribut}ve position is not
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commissioniof the act. They want to know 1if, ahd to

-

what extent,‘the man was actlng as a responsible moral

agent at the time of committing of the crime. Other

]

conditions are necessary a8 well before the retribu-

‘tivist would impose peralty. 1In particular, they want

to be sure that the rule under which the punishment 18
being inflicted 18 a just rule. _ o : 1;3'
Rather than showing, as Benn and Quinton have

suggested that the meaning of "punishment" describes

 the retributivist position completely. what they have
" shown is only that guilt, as stated in the definition'.

- of punishment is & necessary condition of any action

that is properly described as - punishment. CIf what
they say were true, then punishment would imply guilst,
but guilt would also imply punishment. and this is not

so. Just because someone is guilty does not mean thatV,

- he will be punished it only means that he is liable

to be punished if the authority feels 1t neceséary to',,eh
punish the offender on a basis of criminal desert in

the legal situation, for example, among other possible'y"

us'factors, or (say) willful disobedience in the school

'therefore,‘simply a definitional point.,,
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(E) The Offender. | o _Jv

’ Retribution, as We have seen, demands that the
offender be .seen as aAresponsibie moral‘agent._ It
has even been argued Quinton says,22 that it is the -
offender‘s right to punishment. That to: not recognize
. the. offender as a member of the society and therefore
subject to 1its laws, including the punishment provided
for -An the laws, would be . to transgress the rights of
citi;enship each of us has and to regard the offender'
.as something less than a member of the society. This'
1 probably stating the position more strongly than.

most retributivists would 1ike. but it still remains

'that the retributivists would argue strongly against
- any point of view that did not regard the offender as
“a responsible moral agent. AB Acton has said,_"He “
may not- like imprisonment but he may think 1t less

humiliating than being sent to h:spital to‘have some{

“ Jthing done to his brain or his testicles."_z3 By being "
punished under the law the offender sees himself as s
responsible, provide&sthe punishment is not“that he be
ilreguired to undergq,psychiatric therapy or- subJect |

*himself to medical operations or thd 1ike but rather y‘" )

22 Anthony M. Quinton, "On Punishment (195&),.‘,_ .
_of Punishment. Pe 57, o

7‘j 23 H. B._Aeton. The Philosophy;of Punishment/’p. 23. S




110

N

‘that the punishment be the removal'of freedom or the
imposition of a fine or the task ‘of labor or the like.
'Punishment of this sort is appropriate and’ in keeping

' with the view that the offénder 1s a responsible |

mo{al agent ‘ 7 | .
| The main utilitarian positions de not regard the
offender in this way. By the very fact that he has |
_-committed‘an offense, whichtsociety has,seen-fit’to':,tt'
restrict the offender has given up his right to res—
ponsibility. | | '

Iﬂ we take the view most often taken in the liter- 1
‘ature,‘of the justification for punishment being either ‘4 B
retributive or utilitarian to the exclusion of the -

other theory, then we see that the utilitarian positions
. do not regard the off&nder as a reSponsible moral agent
The reform version. for - example holds that the reason ht"
vwe punish people, and in particular send them to Jail v
is so that the army of counsellors and social workers
can have a free han&'at rehabilitating the offender.

He really hag no choice as to whether or not he wants 2‘

'to be’ helped by these people; he will hp helped and A
'“that is all there is to it. The view that we punish

- persons because we want to proteot society from the i

'cancer of crime,'while resarding the offender in a -

a.different way than the rehabilitationists. still does
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B end.} If retribution is ehe justification, we are in 8

‘ /(’ o ‘ RERSL o
‘ I . - | -‘ . l ' . /
not give ‘the offender the right to responsible Iz
/ .

decisions. They cut the, man out of society, disén-
franchise him, for the period of his incarceration.]

/
‘This sort of social surgery does nothing to help the

/
. _//

' offender to maintain his identity.

Whether the deterrence versim necessarily strips
the offender of his responsibilitMQFepends upon who .
is being deterred. If 1t is’ the general mass- of soci—_ B
ety, or in fact anyone%other than the offender that .
is the prime focus of deterrence. then the offender

is simply the tool used'to gain that end. His personal" '

' integrity is not at. stake and need not be considered.

t

. If, ‘on the other hand, it is the offender himself that ’

s being deterred (from committing further crimes upon ;f
release), then we can imagine ‘that it is because of a t’
rational decision on his part that he eventually arrives
\n.the position of a responsible law—abiding citizen.»f"
Usually, however the proponents of deterrence are |
more concerned that persons other than the offender )

‘are deterred from committing like crimes.~ And this

posit!on uses’ the offender for other ends. »\

.7

If we take the view that Justification 18 ‘an’ fci,“

- either/or situation, then We must be able to reconcile S

e
ourselves with a basically unaceeptable position in the

/ .'t,_:'.
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very aWkward situation as regards‘saying how We'dezgde
upon hg&ing*laws that demand punishment. The retri-

'1butivist 1s not aple. to say , except on a basis of t”i‘
-intuitive ethics, why_we punish‘certain.ciasses.of‘
offence‘(murder; say);more severely;than other'cia;séé"
of offence (theft over:#ZOO. say) | &ne ambuﬁt of cri-

. minal desert may ‘be exactly the same.’ in two instances,
done from ‘each class. both men . planned‘their crime meti-.
culously, both acted with malice of forethought and

// Qboth knew that what they were doing was against the

law. yet one man gets life in prison, or may be hanged,:
while the: other is charged with restitution and a six-"
month ;robation.~ Nothing in the theory of retribution
will give us reason for this situation. While the |
'retributivist would say ‘that - there should be a corres :
Spondehce between the crime and the desert, there is no

| appropriate scale of‘ values, save through intuitive ethics.
“that would set up the requisite correspondence.- o
| , Utilitarianism on the other hand. cannot say

'lwhy two persens charged with the same crime receive_5: :

h_fdirferent sentences.‘ Since they each committed a crime..fhif
ffteach is a’ good example for deterring)othtrs from com- ihix

';mitting that crime.’.Als& both need rehabilﬂtation s S

;ijboth have deviated from acceptable behavior. And

Tt -

fsociety can: do without both of them because of their
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deviance from the norm. Utilitarianism“is not in a

position to Justify why the first offender should be

sentenced muoh more lightly than the recidivist. o

Further it cannot Bay why any particular instance of
punishment was effected. To say that such and such a .
6

person Was sent to prlson because ‘he will be a’ good N

deterrent example for other persons likely to commit

that par*icular crime is not a very rong Justifica+

tion when the concept of ‘morai deser ‘and guilt under’
the law are removed from the Justification.

Sentencing under a completely utilitarian system

of punishment would result in some different situationsr'

‘than we have at present. If for example. reform 18

to be the main\reason for punishing persons. then the

-:sentence would have to be geared to an evalustive pro-”°
. cedure for estimating the state of the criminallg dis- e
'P°9§§>n at any’ partioular time.__ ir the man. aocording

_to the evaluation. has reformed then he should be

released.: If not then not.» This sort of sentence is'sf,

Y
: called an indeterminate sentence and has been tried o

both in England and the dnited states. The result of

' this appnoach has been that no-one . in the struotureihasfjfe
‘hi'been prepared to say that the man has been rehsbilitated,
' vand so he staxs in prison virtually forever., Crimes

gsuch as violence against pergons and eex offences have

been the main targets for the indeterminate sentence._'~7'

AN



e If he presents no problem to the authorities and makes

e

4

In the province of British Columbia, a type of

'indeterminate sentence 18 currently being'used. _Per-

sons can be sent to prison for a definite amount of
“time plus an indefinite amount of time, 18 months

definite and 18 months indefinite; for e#ample* thie

" theory belng that if -the person has shown good behavior '

. -while in prison and has made some attempt at improv}ng/\%
b

himself -with education say, then part or all of the Ca

indefinite part of the sentence is forgotten._ This

,is quite.a different approach,from the indeterminatei

A sentencé. The criterion for‘evaluationhof the indefi- e

| WhO 18 qualified *o comment on thatvfor anyone? -:;W?Jff;w

‘ generally harsh sentences comparpd to the retributive

. nite sentence has little or nothing to do with rehabi-
litatioh as 1t is usually conceived but rather is

based upon the man s,#koihg along with the program."p

some effort at learning a. trade or improving his school- :

'i ing, then he. is rewarded for his 3fforts," whereas
 the indeterminate sentence is based upon an evaluation :

' of what the mah is likely td’do‘in the future.; And .

-

L%

q’ér“

]
'ﬂx oy

The assumption behind the deterrence version fs ,%fs\::

R N S f &

. !

'_approach. Further, hs we saw earlier ‘deterrence by

.'_:.'iv> RO

m -'t .

el

that the harsher”the sentence, the more deterrent CE e

| effect Will result. Deterrence, then. would haveigféirjefr"
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itself would not be. able to evaluate the amount of

moral desert involved in any particular instance of

- aw-breaking behavior, Thegfirst offender would not

be punished any differently from the recidivist. Both

'would ‘have the same deterrentoeffect upon the larger

- . -
i 8

LI

Sentencing procedure under a strictly utilitarian .

theory of crime and punishment would result in what are_<“

4

< .

' really unacceptable types of sentencing. Perhaps if
. - and when the social worhers hnd psychologists are

able to evaluate and predict hugan behavior with some .

fair degree -of assurance..sentencing procedures such

as those that Would result from a basically utilitarian

approach would beveffective. At present however. the

' tools are\not there for that sort of evaluation.; ‘

A further criticism of o thorough utilitarian n'

' fapproach to the problem 1g that those persons usually
§ considered to be not 1iable to punishment insane. h
: ohildren, etc.. as Bentham suggested. would not neces-fﬂl
i sarily be exempt under a system that did ‘not. require }{n(
trmoral responsibility as one of the necessary criterion '
for punishment liability. There would be just as much
l‘ldeterrent effect to punish someone who was insane if[he ifﬁ’J
committed a criminal offence as there would be deterrentﬁfy'
e~effect in punishing persons who were morally responsibleff;f

't'that committed the same act. Benn and Peters have said Sy

¢
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that "The same man contemplating murder gets no encourage-
ment if a homicidal maniac escapes punishment, since the ,
defense-of insanity would not be open to,him." 2 It.- |
.is precisely,b;cause of the encburagement that aemanii
gets ‘when the "homicidal maniac" escapes punishment
that the_plea of temporary insanity has not been allowedl
in the courts. If 1t were allowed. many men would use .
that plea.} Responsibility for one’s actions 1s the onlytt
. way that the courts can Justify not punishing the insane“f o
.man and. punishing the sane. one for the same. sort -of act.
A“The utilitarian theory is no better off in this area\
-‘vwitﬁout the use. of the retributive theory than is sug-
gested in‘Mabbott: "The central difficulty of (the |
.reform and deterrent versions) is that both would on ili.
,occasion justify the punishment of an lnnocent man.”25 |
Even 1f we allow that the. punishment of innocent persons )
is an unlikely thing to have happen deliberately (although
there is o doubt that 1t happens fairly regularly by
mistake). we cannot dismiss the fact that the reform_ﬁp;,?.ih
v"and deterrence versions of utilitarianism would Justify
..fthe punishing of persons. though technically not 'innocent.:r

:usually not considered liable for punishment.g,_‘ ﬂ_j.ff-*ff~

9

- .

24 So Io Benn and Ro So Peters, _BoCltc. po 1910‘-

EEE _ » Sl <z> '-_"._.'"
B 25 J. D.. Mabbott Qp,Cit.. p. 39. RS R A SR
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IV. SUMMARY

]

Neither retributAon nor utilitarianism is able,
individually, to account for. and to justify, the prac-,

tice of punishment as. it currently is;practiced. ~A

rather long quote from a piece-by Acton illustrates the -

process: | | |

‘The crime having been committed ‘the culprit e TN
having been identified. what 1is being done 1n
punishing him? \

A considerable variety of things, 1t would
seem, and in varying degrees, Most funda- :
mental of all, perhaps, 1s the vindication of -
the Yaw (although itemight be said to. be
vindicated merely by apprehension,. trial.,‘
and admonition). The wrongdoer “1s being -
given his deserts, or receiving retribution,
explating the wrong he has committed., He '
is being protected from the violence he would
~suffer at the -hands of the public at ladge .
Af nothing were doné to him by the public
authorities, He 1s being educated; he 1s
getting cpportunities for reform and rehabi-
litation; he is being deterred from repeating .
his offense, The population at large is being '
educated in the basic requirements of life.
. in:lts community, and is being deterred from

~ committing gimilar crimes. It is being

. reassured that crimes are not’ committed with
impunity. The victim, too, is being reas- - .

".sured that he has publis. support, and that: ‘

. he need not fear an indefinite number of .- ' ..
~assaults of his rights. It 18 being publicly o
registered that euch things ought not to be done.26
. ] R
.If neither of the moet popular theories of Jueti- -

O .

C-fication of the practice of punishment is adequate, we ffi‘if
are really not very much furth}r ahead in anewering the ;"}f.
'f;:queation of how we are to Juetify the practice of By

A"puniehment if at @ll?

R

—

' » 26 H. B. Acton, in Punishment: For and _gains$ B
' (Haﬁt Publiehing Company. Inc. New Iork. New York 1971)._._
- Pe 5'\ T -
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CHAPTER IV L | N

CONCLUDING ‘REMARKS

4

The Utilitarlan position was originaily established ,fé

by Bentham in the early 1800°'s. While his arguments7

are in common uge even today, we tend to Pverlook the

maln reasons for hls writtng at the time and in the man-

ner he did.- The prisons at that ‘time were shameful

pfAées: The measures used‘by the authorities to)deal

‘with the prisoners were barbaric. hearly 100 offences .

were punishable by death. These cagital crimes rangedg

from a8 slmple an act as stealing a loaf of bread or .

picking someone's @ocket to, of course, murder. No one 'FV

doubts now that the very punitive penal mesasurgs in com-’ |

. mon use at that time needed a strong . critical reaction. |

Prison reform had to be. accomplished somehow. The Utili-

tarianism of Bentham and Mill was thetmain driving force

' behind the necessary movament against the excessively

.harsh measures of the time._ o yf ;;44'f1 |

It has been almost 200 years since the arguments

- against those harsh penal practices were conceivedv |

.f Those argumgnts, of- course, have become the stofk—in-trade sli

of the current breed of Utilitarians. Since that timef;téé :

| ;‘the climate of the moral environment has undergone sweep-f';-‘
’ing'changes. Now. humanitarian influences have gained,4‘

. 118
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at the very-least, their fair shane of the-available
ground. The rise of the social sdiences has moved hand
in hand with the change in attitudes regarding our
.;f fellow man. It is a chicken and egg sort of thing.
Perhaps the soclal scilences have caused the change, or
1 perhaps the change has given rise to the social'sciences;-
‘; .1t doesn't really matter which way it worked The
essential fact 18 that a dramatic change in our attitude
to human action has taken pldce. |
r Instead of there being roughly}loo_crimes punish-
able by death, now. only one‘ the willful killing of a
' peace officer, is a capital offense. -Prisons.have changed
from the dungeons. or. near—dungeons, they once were to
a much more acceptable physidal plant. Some of the modern'
bprisons are built to be relatiﬁely comfortable places .
_~to spend time, restrioting only a man's freedom and con--
tact with the outside_world inflicting a minimum of |
ph&sical'hardship'on thé criminal. Parole boards. and
.volunteer societies. such as the John Howard Society, |
odevote their whole attent}on to helping the criminal |
re- enter society once he has oompleted vy, ng his sent-'
‘{:ence. Thesé are but a few of the’ large scale ohanges.
'that have occurred since Bentham wrote.."' |
Although some of the main points in what is now.fiii'
called the retributive position have been in play for .

R }
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hundreds of years, retribution has not been recognised

as a moral theory in its own right until relatively
¥ 4
recently. Emmarnual Kant .wrote his discussions on punish-’

" ment from a_predominantly,retributive stance. Elements _

of the retributivist position certainlvaere usedwin the:

\administration of Justice at Bentﬂgmis timﬁ;f It is per=

haps from that beginning that the two theories of the -
justification of punishment have been pitted one against :
the other. In philosophy. focusing as 1t does on thel
substance of the argument and not as much on the social
context of the discussion. the controversy still rages.

-

Outside of philosophy, and in the social context -

it seems the pendulumvof social change has swung too

far the other way. It used to be, in Bentham's time,
that there were no-: humanitarian influences in the admi-_

,'nistration of Justice.: Now, msny people feel that the

principles of the retributive position are being over- o

ﬁlooked. As one example._the retributive cornerstone

concept of a person being held responsible for his own

| actions, in Lady Barbara Wooton's words. is being

withered away. Only recently, the Supreme Court of Canada

has allowed the defense argumént of t mporary insanity

to be used successfully in court. The courts are also.ﬂfn
'Aquite sympathetic when the defense argues that the accusedgf

R 'should not be dealt with hershlyQ because of the terrible '

Rt
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conditions.of the offender's backgroung. While these
may‘be valid arguments_in.some cases, it is_a dangerous ‘
_preoedent to establish, Our'adversary system, baseg.on
precedent as it 1s, fosters the:disturbingihabit'of:
obeying the rules of the day and theﬁestabllshed“pre—
‘cedents o the detriment of the actual truth of the situ-
ation. There 1s a great difference between legal truth
and truth outside_of-the courtroon. Tovallow,the concept
of resp0nsibility for:one!s own actions to be sidelined,
seems‘to me t0fbe onting for the side of'legal‘trutha
‘and not searChiné out what happened. Surely there 18 no
doubt about ' whiéh of these is the preferred "truth"-'w f

The basls for presenting,the case to the Jury in |
our courts has now become a contest of lawyers arguing
around procedural rules with arguments based cn the pre-i
ovcedents.v The climate ‘that ‘1 established excludes the
non-legal person to the. point that ordinary common sense-.
,considerations are obscured.l In this sort of climate,

it 1s a ‘simple thing to lgnore, or forget about thef

- retributivist posttion thati_ the. individual should be‘: N

_ .held responsible for his own acts except 1n those !
"cases where extenuating ciroumstances actually exist.-‘
I am not, and would not. argue that humanitarian ?ii

| considerations should therefore be dismissed. What I

am saying is that retribq@ive principles. such as },-f5«5
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responslbility for one's own actions,lshould not be dis~.
'mlssed. It seems to me that 1t 1s a very serious mis- |
take to not expect the 1ndividual to act 1n a- responsiblef
manner. The moment we say that the 1nd1vidual could -
not help his anti eocia1 act, or: when we say -that he only
possibly could have helped doing as he dld ang - there- "
fore he should be treated in a manner that reflects his
inabillty to take care of himself then we are dlsmlsslng'}
 the requlrement for self controlled law-abidlng behavior
‘and are inviting the antlsocial behavior to oontlnue. o
-The effect of that argument 15 to. provide an excuse that‘;
rwill fend off the administration of justice {n that case”f.
-and substltuted a. bad 1egal precedent for anyone else toif‘
From a purely philOBOphical posltion, the retri-_d-.?
-Abutlvist theory of the justification.of punishment 18
1ogically superior to the Utilitarian posltlon. It is 1:
~ easler to’ defend, and 1s deflnable. In faot the cold d"
- logic of the retrlbutive position may be one of the"h‘ -
»reasons the Utllitarians oppose 1t as strongly as they
'do. Bub be. that as. it may, the’ fact remain! that nelther
E of these positions is able to give a strong theoretical i
,.basis for the social fact of 1egal puniehment as 1s R
practlced 1n contemporary Western soclety today. At

least neither can’ do that by 1tse1f.,._i”
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Life, I have heard is larger than logic. Sooial

problems,.being a part of life rather than logic,‘are

. too complex to be settled by the logic chopping methods

of philosophy. - When it comes to the root questions about ‘

.'the Justification of the social fact of. punishment the:

questions certainly are too complex to ‘be settled, once
and* for all, by phiIOSOphy logic-chopping. The philoso—
phers are . not able to agree ‘on many of the central terms

one would have to. involve in such a discussion.e Con-

, cepts like "Justice" "desert" "right" and "wrong" are

t:able to- dodge the direct attack of definition.,.EVen

BN

when a suitable definition is expressed at one time.' .

it! may not be accurate at a later date. f'ﬁ ' VTI

Although we may not be able. as philosophers. to

. ._define the required central concepts accurately, We fl? -
:should not as social beings ourselves 1gnore the 1mport-=

'ant social 1ssues. Judging from the ongoing dialogue

"about punishment in Canada today, there is no doubt that f’"

there is a need for clarification of the underlying Ail f"

Tprinciples. If this thesis has contributed nothing
o g
i;original td the philosophical discourse on punishment
’fit has tried to explicate the theorétioal basis ror two

‘“questions central to what W6 do sbout punishment. First,‘ff

"'_it has attempted to show how the definition of punishment{f,

A\
~:.itself can be used to evaluate certain lines of argument.;f*

o
o
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Actlons thattmight loosely be called punishments can be'
shown, by a careful application of the definition, to be
something other than punishment. | |

4 Second this thesis has attempted to show how the
two main theories of justification of punishment describe
different activities within the social practice of cri—.
,minal justice. Retribution is directed at providina,
Justification for the individual instance of punishment._
1wh11e Utilitarianism attempts to provide answers about o
_aspects of the origin of the laws, the methods of treat-
: ment of persons after conviction, and the reasons for
maintaintng law and order in our society.. o ::_ j‘

All of these are important areas of concern.. My i‘!.:

_concern in this thesis. therefore, has been to only
point the way towards how the points raised 1n the phi-;ri
.losophical controversy between Retribution and Utilita—i?:
'rianism can be applied to the social fact of criminal .

' Justice as it 1s practiced in Western society today., pj‘i”
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