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e | ABSTRACT
. A/C \, S .‘"
The basic purpose of thrs study was to determine’ the impact of

.

"funddﬁenta] freedoms" and “1ega] raghts" provisions of the

Canadian Charter of_Rnghts and Freedoms upon the. pract1ce of

educat1ona1 adm1n1strat1on Second1y, “the f1nd1ngs were trans]ated

.1nto specific educat1ona1 po11cy and act1on stateme)ts to a1d schoo]
off1c1a1s in assum1ng a pos1t1ve and ant1c1pa$ory approach
complementary. to the\1ntent of 1dent1f1ed ;ect1ons of  the Charter-

The study revea1s that the extent to whwch the Charter w111 alter

( .
the educational adm1n1strator S 11fe is not by any means clear. From

- the ana]ys1s of Jud1c1a1 reviews conta1ned 1; th1s'research owever
it can be@‘;gued that 11tt1e was added by the 1dent1f1ed sections of .
the Charter to the spectrum of rights previously recognized by our .
ﬂ]ega] system and society in}re1ation to educat{ona] matters.' '
.Canadians have:traditionaljy enjoyed the~fneedoms of.consciente
and religion among the other 1dbehtie§ guaranteedlinfaection'Z. :

Neyerthe]gés, our society has also deemed it reasonable not to extend

the' complete granting of these rights to the.young Genergl]y, the

Charter; has not changed these rights nor has*it added further
B )
restra1nts upon the aciTVTt1es of schoo]koff1c1als B

-

Additional f1nd1ngs emphas1ze that the entrenchment of the Iega]
rights prov1s1ons in the Charter, prescr1b1ng an individual's m1n1ma1
ouarantees for protect1on 1n accordance with the "pr1nc1p1es of »‘
fund&mental Justwce " has not rad1ca11y a]terfd the procedura]

protection previously ‘available in common law.

iv
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:The ,above f1nd1ngs do not by any means, dimﬁqlshthe‘
\

f sign1f1cance_of these Gharter provisions. The enshrining of our )

“righis and freedoms in the Constwtutlon the SUpreme law in Canada
'_requ1res all other 1aws and by 1aWS of governments and thelr de]egated

: tr1buna1s to rema1n conswstent w1th Charter demands Unreasona le ./

t’restr1ct1on of r1ghts and 1Jbert1es _are thus more than before, - Cy

I £ -
> . -

A B -
o i . . i .

'subJect to Jud1c1a1 rev1éw-y. TR o ‘.

The, oﬁgectxve of documentzng poTwcy recommendatlons in the

concluding chapters of th]s‘thes1s is to a1d education off1c1aﬂs in

)

meetwng the chaT]eng1ng task of transform1ng the Charter from symbo11c

~ r\

words 1nto 11v1ng\rea11ty The effect of the Charter is seen ih the
changﬂng m1nd set of Canadlan soc1ety C1t1zens prev1ous1y relat1ve1y
comp]acent and accept1ng of governmenta] authorwty are now more |
Jr1ghts conscvous and cha11eng1ng of that same authority. The entire -
educatrona] commun1ty must/yecogn1ze that the teaching abpout our

rights enjoyed LS a democrat19 soc1ety is a hollow exercise if schools

Te ‘ )

do mot respect those same rwghts through complementary po]1c1es and

act1on. ' f;
This thesis is not to be considered as a legally definitive

treatment of Charter based law. ‘The intent was to create an
AC i

.'1ntroducto_¥ awareness of the 1mp11cat1ons held for educators To
I
th1s end tﬂe prom1se of the thes1s to prov1de readers a degree of

gu1dance toward the 1mprovement of educatnona] governance will be of

N 1~

= amp]e reward to th*s educator o
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CHAPTER 1

. Introduction

Laws rela. + . the operation of schools and school systems
have, in general, been taken for granfed.' The realization that
persons engaged in ‘education need to be aware of laws governing their

work has come only in recent years in Canada, due particularly to the

enactment of -the Charter of Rights-and Freedoms in 1982. Provincial
‘

law, prior to the Charter, was supreme ffom the time of the -
confederation of the provinces in 1867;hhowevert provincial control
over education is now affected to a significant deQree by relevant
sections of the Charter. This brings to 11ght one of. the major
' issues confront1ng educators ard educeztional administrators today
Prior to 1982, only the»prync1p1es contained in commoen law and

Eection‘93 of the British NortH‘Amenica Act constrained educational

‘legislation, policy and administrative action. Educational matters
;ere rarely a subject for the judiciary provided that attiohs we;e
taken in good faith and in-a faie and jusf manner.

The super’ -endent of schools has traditionally been regarded as'
the $upreme power in re]atioqﬁto teechers, pafenfs and‘etddents. In
these post-Charter times, however, society has witnessed a -

dfundamenta1 shift from the prev1ous1y accepted 1nst1tut1ona1
author1ty of the schoo]s to the r1ght of the 1nd1v1dua1 to make

personal decisions-and act upon them (Anderson, 1986e: 3).

Today, it is evident that educators will witness increased _

[
4
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judicial interventign in edutational matters. The combination of
these decisions, revised provincial educational policy and the Charter

of Rights and Freedoms has forced administraters to examine the

jmplications for policy and practice. the
The stud} of the law and invo19emeht of the courts in re]ati&n_to
the Charter, which is the subjec£ of this thesis, igz{ﬁtended to
cqgtribute to the admﬁnistyator's undersFanding of‘the Jaw ‘and the
‘imp]ications»thqt the recent chahges invéanadian law haQe‘for the

management of educational institutions.

N, . »

3

Statement’of the Problem

CZTW intent of the thesis is to,address the following questioni//“*~\\

What are the implications of the ffundamenta] freedoms" and ”begﬁfﬁv

rights"_provisions of the Charter of Rights and Freedoms for

.

educational practitioners and policy makers
As a guide to the development of the study and the analysis of the

literature, a number of more specific questions have been addressed:

1. What provisions of'thevCharter and other sections of the

Constitution Act, 1982 have altered the positi&n of the provinces in

-

« - T
respect of their supreme authori@yiover edtcation as legislated in the

) J
British North America Act of 18677

2. What limitation does the Charter impose on the identified
rights of-persons in an educational settingl o

d

3. What court decisions have further defined and interpreted



'y
o>

sections of the Charter related to education?

4. whdt provisions of the Young 0ffenders'Act build upon the .
rights of students identified in the Charter? - oy

o . - ’ .
5. What guides for educational administrative action and policy

V4
<.

have emerged from Charter-based decisions? -

‘ Siggificance of the Study ' d% ‘7-

Court decisions are'inf&uenfia1'in the management pf schools. In

11ght of the number and rap1d1ty of court rulings s1nce the enactment
of the Charter, keep1ng abreast of changes in interpretation. by the

variols levels of the ;ourts has become pearly a da11yrob11gat1on and
certéin1y a requisdte for professiond1 survival in the pragtice of

school administration.

~

) The school édministrefor must take heed of the.principle that
ignorance is no defense if one is in vioiation of the law. In his
©1958 study, Barden (1961) supponts~the_v1ew thdi the adminietrator's'
) roTe inc]ddes that ‘of the legal expert and that knowledge of sehoo1cv
law adds "an inescapab]e dimensﬁen to ine‘task>of fhe scnool
administretor today" (p. 1), For the practitiener in the schoel
isettwng there is an even more emergent need for comprehensive |
understanding of legal pr1nc1p1es and c%se law. It is this need that
provides the thrust for this researcn.\ - R

TheesignifiEance of this study lies in prdviding the reader with

an in-depth-analysis of 1ega1 precedents and subsequent imp]iCatiSns.

~ O

The administrator's performance 1rn the field will thus be fac111tated
: /

5
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. Y . .
o . : [\
s . . :
.- R . -~

R by reducing the potential for-litigation as a result of inappropriate

.~action. o , o o Ri>:éi\\\

Further, as the conc]ud1ng chapters prov1de particulars for po11cy

N

d1rect1on the. study will conserve the adm1n1strator s energ1es 1n

document1ng system and schoo] po11c1es The need for ]egal gu1de11nes

r

in po11cy formulation 1n respect of CVarter requ1rements has been
recognized by administrators engaged in the Nr]t1ng of~po]1cy

tatements The results of this study will serve as a practical

reference for trustees, superintendents and principals.

Related Studies

. <

A number of previous legal research studies have been located that
deal with Canadjan school 1aw.‘ Published University of Alberta

, A , -
doctoral dissertations by Bargen (-1961), Enns (1963) and McCurdy

(1968) serve -as usefu]-references.in providing a historical framework
r

in respect of the pre- Charter status of pup11s school boards and

.teachers. Paton (1977) researched Canadiap law in relation to a

~

11m1ted number of administrative processes; his study provides another

usefu] resource in th1s regard. \
Only one Charter-based study (Anderson, 1983) was located;
/however her research was main]y limited to the mifnority rights

Q

quest1on an&\1nc1udes a number of pred1ct1ons regard1ng 1mp11cat1ons

o

2

sqme of wh1oh have since been addressed by the courts

'“The four earlier studies will be of assistance in estab1ishing an

)

"appropriate perspective, whereas Anderson's. ‘work will serve as-a_
. - €

“ /
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l'valuable aid in providing early legal cases related to her topic.

Mdre recently, Anderson, Director of Legal Services for the
A]berta School Trustees! Association and noted Canadian authority on
v

schoal law, writes that "the: full impact of the Gharter of R1ghts and

Freedoms on education will be unknown for many years to come® (1986e,
_ ' : v . 7
p. 3). She feels that the Supreme Court has not had sufficient time

to address many of'the issues fecing educators.. ’

MacKay, pfofessor at the Daihousie Law—School, and author of
numerous books and artic]es on education 1an\gpd.human rights, also
i recognizes that future decisions.cf the ourt will have additional

considerations for educators. He eémphasizes that "thege is still time

»

'forQEduéators to put their own houses in order, before‘the courts

require them to do sd. A careful in-house review of rules, procedures

a

‘and‘penalties "y orevent>1ega] action" (1986b, p. 85).

MacKay's ¢ ution has been recognized by the educational” community

as numerous books, articles and conferences havevrecentﬁy addressed
S, . .
Charter-based issues in Canada. Manley-Casimir and Sussel'(1986)3

Sy

edjted the presentat1ons of a 1983 Charter conference of educators in
) o

Vancouver ~.This book was followed by a swm11ar effort of N1cho1ls and

Lid

Wuester (1986) summar1z1ng the resu1ts of a 1985 conference sponsored
by the British Columbia Schoo] Trustees' Association. @nderson, a
contributor to the above conferences,-presented two major'oapers at

the 1986 convention of the. Canadian Education Association in Winnipeg

(1986c, 1986d). _These papers add to her regular contributions to the

-

" egal Notes" section of the Canggjpn'Schoo1 Executive, a magazine

. 1
@ &
'

Mo
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published at the University of Alberta fogped

-

-ational administrators.
S ,

, AN
In summary, it is acknowledged that the 1iteﬁ§ture.related_to the

educational implications of the Charter has expandég immensely in.

recent years. - Certainly the importance of this field of sgudy for P,
. (“- , N

school* officials has been recognized by Qoth the 1ega1 and feducational

5

professions.
I ' ' o

Design of the Study

. A

) Thisﬂthesis can best be identified aS being both a legal study and
an historical inquiry into educational legislation and court. cases.
In'respecg of thé former;'there is a conscioué attempt to évoid th%
use of 1egé] terms and Latﬁh phraseology used by the legal
brofesé%on. This étddy is .intended for the use of educators in
everydéy practicélandvthé_intensive study of the law is left to the
lawyers and judiciary. _Asathe Charter is a recenéﬁadait‘>n'tq the
laws of anada, the historical.hature of the study relates mainly to
éStab1ishmént of the princip1es\of common law. Although the majority
of the 1itera£ure and judgeméﬁts ar;'re1afive1y.current in scope,"Bofg‘
and Gall (1983,vp._866) w&u]d assert that this thesis is an historical

study in that it deils with events prior .to the time of documentation.
: ‘ ' 3

~ ‘ . -~

Soqfces of Data

The study is concerned mainly with a review of statutory and case

Taw with the resu1t that two‘primary sources‘of data are used:

-

, , o D -
1. The laws and by-laws of governments. These include, but are
not limited to, the British North America Act, 1867; the

— . , v -,

| 8

¥
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Constitution Act,, 1982; the school acts of selected
provinces .and accompanying regulations.

2. The law reports of various levels of Canadian courts. Case
law from Britain and the United States is referenced in
areas of uncertainty in Canadian law. Significant
implications for educational practice and policy can be
inferred from ‘case law by precedent. o

Secondary séurcés written by legal auphofities in Canada have
been of assistance in the interpretation of Charter court decisions.
These books and artic]es‘were most valuable in suggesting approaches
tq‘prob1ems and implications for education officials.

In addition to the>above, the resources and per§bnne1 of the
Legal Services department of ‘the A]berta'Schoo1.Trustees‘ Association
‘and the University of Alberta, Facu]ty of Law, served to verify legal
interpretatiénszand educational implications. .

P

Data Analysis Process

The study of tHe legislation and related literature pfoiﬁdéd a

. ‘. o i
conceptual understanding of the intent and significance of: the various
. ] A .
sections of the Charter. Subsequent examination of the law reports

and interpretations of case law by legal experts served as a basis for

~

formulating gehéra] legal principles, which in turn, were translated -
, e

into policy statements and guidelines for administrative action.

~

-

Organization of the Thesis

This thesis is organized in a developmental sequence of the

app]icqp]e sections of the Charter of'Rights and Freedoms set in the

~ .
B Sk yf

context of the Constitution Act) _to assist-the reader

&
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in developing an enhanced sensitiyity to the rel vance of this area‘bf

t

law. More specifically, sections of the study subsequent to the
introductory chapter are developed in a manner to fulfill the -

following objectives:

v

-.1.-"To place education in a”ﬁega] perspective of federal,
—_— b

‘provipcial and 1Qca1 authority with emphasis on the impact of the

E]

‘courts on these authorities. Provincial and judicial authority is

examined in the pre-Charter -and post-Charter eras.

1

- 2. To establish a framework for the Charter-in relation to its
: .
significant power (sectio:g}Z),~applicatf6n to government agencies -

(section 32), judicial limfits (siftion 1), political limits (section
» _

33) and enforégment (secfion A, '
3. To provide the reader an appreciation, in layman's terms, of

the educational relevancy of the particular sections of the Charter:

’ C ,
a. Fundamental Freedoms (secfﬁon 2) references educational

concerns within the freedémg of conscience, religion, expression,

-]

assembly and association;

1y
’

b. ‘LiBerty and Fundamental-Justice (sectioﬁ 7) relates the
. 4 . '

f

importance of these*doctrines in the treatment of students,
parents,, and employees;

. [ [y .
c. Unreasonable -Search (section 8) places responsibility

.

upon officials in the search o% school premises and students;

d. Detainment and Detention (sections 9 and 10) in

conjunction with the Young Offenders' Act (Canada) requires

adherence to the law in relation to various investigations

¢
3



:cbnducted within schools; and A 4 ' i‘l'

e. Cruel and Unusual Treatmept (sectionr12) contains

implications for educators in respect of the administration of
» . % N ,.\ . .
punishment in-schools.

4. To. summarize the educational imp]itat{onsain a pragmatic
: » . .

manner by suggesting metﬁods of educational practice and policy

statements which are consistent with Charter requirements..

Assumptions

A major dssumpt{on underTying this study is that know]edge'of the

- law and, 19 part1cu1ar xhe Charter has a direct relationship to the
L t
effective pract1ce of edu€§ﬁ1ona1 adm1n1strat1on Writers and

¢

pract1t1oners have assumed that legal knowledge is important; however,

thé degree of legal expertise of administrators has not been h

’ A\ d

scientifically correlated, for instance, with professional competence,
[ * R

in the field. v

s —

) of
Delimitations and Limitations

The thesit is delimited to the identified sections of the Charter
apd the subsequent implications.for Alberta educafors.
Generalizations to educational practice in other provinceslshou1d be
made'with caution. - “L ’

Aimajor limitation is inherent in the fgct that the Charter f§
re]at1ve1y new to the judicial ;rena whf;eas numerous case studies

of dec157ﬂns made in lower courts are ava11ab1e the Supreme Count of

Vv
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Canada will prove to be .the final authority .in consiQering,future

<

i intebﬁretations of this legislation: Tharter hearings are- ongoing; -

tHerefore, it is probab1erthat some-of the findings of this study will
{ e

C B . . .
be ‘eventually erodegﬁggégge courts continue to addvess new issues.

o T 7 s | L _ .
New judicial’anaﬁysgfg‘ﬁﬁ serve as & basis for further research in

R - " -

this area. .-

2

.

This study is also limited in that other provisions of the

4 . . . - - . . -- N
Chameer that hold significant implications for education have not been
\

examined.— - ‘ ’ 2

For example, the.Minority LangJége Education Rights of section 23

have not been addressed. These guarantees to‘Eﬁg]iSh and French

v

minorities to have fheif chi]dreh educated in £heir own language is
y . ) ,

the only section of the Charter that refekences‘educationa]'programs
directly. Whereas Andersoh (1983) deJoted.hef Maéter‘of Laws fh%sis
to. this topic, further discussion appears unnecessary at th%s ﬁoint'
until the appea) to the Mahe .decision, neferebced in Chapter I?, is A
hdard. | ¢ ’ o

Additionally, section 161 the equality section,‘has béen excluded
from this thests. This provision for the rights of equal treatment byf/,
government eduéation‘gystems did not ééme into effect until April of
1985 in' order to provide thé provinces and the federa1 governments a
three‘year lead in time to amend existing legislation to comp1ylwith

this section. Section 15 promises to be one of the most litigated

provisions of the Charter. Education will most certainly be affected
. R ) N

-

by these rights, particularly in the areas of special education
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1nstruct1on igé-based programs and employment of staff. The author's
v1ew is that- th1s\3x{%ns1ve topic would lend itself as the sole
subJect of a future thesis or dissertatien after the Supreme Court has

/
.had time to address the mu1t1tude of new q

i#ns to be ra1sed

Further to the above the denomwnat1ona‘

prov1s1on of sect1on 29 w111 be 1eft to other wr1ters

rights in eéycat1on

v Definition of Terms and Prinéfp]es‘

- \ <
The thesis is intended as a reference for administrators not

~

versed in law; therefore the concepts examined dn thﬁs section are
prov1ded—#ﬁigengggl\terms and are not prec1sl author1tat1ve 1ega1
Atreatments Other definitions are offered in the text for purposes; of

explanation of related Charter qo@cepts

,

In the construct1d/fof these broad 1ega1 concepts a number of
.

sources were relied upon to arriveiat a- comprehens1ve definition for
the Aafgan: Bargen '1451), Black (1979), Daniels (1986), Gall (1983),
MacKay (1984),'McCurdy (1968) and Nicholls (1984): -

~ N

{
Constitution and Statutas

The Constitution of Cu-ada is formallv defined in Section 52(2)

of the Canada Act, 1982. It contains the Canad harter of Rights

and Freedoms and other constitutional acts including the British: North

America Acts (now called Constitutiona] Acts) and the Statute of

Westminister. Co11ect1ve1y, these acts are the "supreme )aw"“of

Canada; thatifig, they are paramount over all other pieces of
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j | \ ..
1egis¥§§%on and heve the spatns of a constitution, ‘Statutes are laws
,enactéd by Parliament or a Pravincial LeqlsTature or by inferior
bod¥es with deTegated authority’tn ei}ablish regulétions, by-laws,
ruTes and orders 1ssued in accordence with the acts of.Par1iament or

- v
Legislatures. Taken as an Sagregate, these statutes are referred to

s

as statute law. : . -

This general term used in the text }efers to a specificy&ecree'or
ruling made by part of the governance stﬁﬁ?&ure,under hunen sa;ction
and the will of soc1ety wh1ch the state 1s prepared to enforce’ ; Lew
in th1s sense is frequent1y Known as gos1t1ve 1aw to d1st1ngu1shqgt T

from natura] law which compr1ses those cons1derat1ons “of justice,

'r1ght and” un1versa1 exped1ency tha; are based on the vo1ce of reason

D

- a—

and the ]aw which God has prescribed to a]??nen

Common law. As d1st1nqu1shed from enacted (statute) 1aw common

Lommen " aw
law refers to that body of “non-statutory principles and rules ogi‘2
action which has evolved over centuries of court decisions in England,
the United States; Canada and.other countries sharing the same legal
her1tage These rules and princip1es re]ate pnincipa11y to the
security and rights of persons -and’ property, and to the restraint of -

']

autocratic. actions by government bodies and officials. Common law

uses precedent for establishing legal rules and is continually -

deve1oped through court decisions.

’ .
. .
W, -
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.Arbitrary Decisions

Examples of common law principles dealt with in the text include

the rules of natural justice and the doctrine of in 1eco parentis-

Case law. Sometimes known as judicial decisions, case law is

“that body of law created by specific interpretations of statute ahc

common law by a b&dy authorized by the state to do so. Case law is

to be distinguished from administrative decisions made‘by a

"~ government ministry or agency.
: d

[y [

The term arbitrary is used frequently im relation to

- administrative decisions which are made without reason, without

ratfona]e, or dependent upon someone else's whim or pleaSure{t
Additiona]]y, an arbitrary detention undér\sectibn 9 is one that-s
. ’ L J .

unreasonable or capricious or one made without reference to an

¢

 adequate determining principle or standard..

<

Pr1nc1p1es of*Courts. of Law

1
Th1§‘ehes1s references a number of court decisions 1n re]at1on

/\..

-to Fhe Charter; thus, as an addendum to the definitions proyided

above, it is useful to brief]x'jntroduce the reader to the ‘1-

fundamenta] principles in respect of the opefations,of courts of

3

law.: The three underlying princip]és are (a) the ru1e_of law, (b)

\\-nature] justice, and(c) binding:precedent.

5 5 ? " S . X ; . 'Y
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<i;;RuTe of law. Paton (1977) writes that “thev'#§$e of law' concept
is fundamentaiiy a presUppositionvthétvaii persons and. all . k
institdtions within the state are equaiiy subject to the rule of law
. a legal obiigatioﬁ,‘equaiiy shaf;d by aii, to 1ive within-thgt -
law". (p. 6). | . .
.
The tradition that the Crown does.not rule by right but only in
: J
trust for the citizens requires that an'indepehéent judiciat‘system
exists in'order to guard and maintaiq that trust (Nichoi]g, 1984, P
- 12).. People must reﬁaih free from any arbitrary decisions of
government and its agencies, including thése of educational
institutions. Pecisions of educators and their actions may be
chai]enged in the courts if the actions extend beyond legislated

authority or violate natural Justice the second fundamental ptgﬂclgli\\\

of the courts.

,“NaturaiijUStice and due process. In addition to adjudicating

upon and_interpreting positive law, courts maintain that the rules of

v

natural justife and the principles of 'due process founded in natural
law apply t

judicial and quasi-judicial proceedings.

The two fundamentaT rules of natural justice, which contain’

4

numerous sub-rules, are that (a) both parties to a dispute must be
~ heard and (b) all forms of bias of the hearing authority must be

excluded. This concept is provided expanded treatment within the text

ol

of the thesis.

Nighpiis (1984) writes thgt:

e ’ - 1
ol
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The courts will not adjudicate cases based solely on natural law
. for actions brought before the courts must be founded on some

positive law contained in statute or in common law.. But in cases

- of uncertainty in the meaning of a statute, when the courts
attempt to deduce either what the legislature-intended or what it
would have done if it had anticipated the new development, they
will turn to natural justice if necessary to determine what
justice requires. ({p. 15}

Precedent and hierarchy of decisions. The third fund;%éhta1
pkincip]e of the operation of the courts is influenge of ‘prior
decisions upon the case at hand. Gall (1983) writes that ”precédent
is tHe doctrine that requires a judge, in resolving a particular case,
to folJoQ the.decision in a previous case, where the fact situations

#~3in the two cases are similar" (p. 219). The problem lies in that.
rarely, if ever, will situations He completely identical, thus
‘requiring juggés to be f}exib1e and creative.

In order that the law may be a;“consistent as‘possib1e the
principle of ”sfare decisis" requfres that if there has been a
previous'decigggn of a higher court, in a similar case, the judge must
follow that’decision. 'This ensures a degree of certainty in the
common law while allowing it to grow when necessary.

This thesis refers to a aumbe; of decisions handed down by the
Supremé Court 6f Canada which are binding upoﬁ all other Canadian
courts. Other references are made to ﬂower court decisions of various

provinces and also those of the Uﬁited ngzeS'which, fhough,

influential or even strongly persuasive, are by no meansebinding. For

a more complete treatment on precedent and stare decisis, readers are

[ »
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directed to Gall (1983, pp. 218 - 241). The diagrams depicting-the
hierarchy of the'courtsApresents the layman a pictorial demonstrétion

' #
of the operation of this doctrine.’
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CHAPTER 11 . . &

<

" The Charter in Perspective

Introduction

By

On Agri1 17, 1982 Queen E]izabeth II proclaimed the CanadafAct;

1982. Schedule B of this Act is called the Constitution Act, 1982 and

the 34 sections of Part I of this Schedule make up the Canadian

Charter of Rights and Freedoms. More than 100 years after the

creation of Canada as an independent nation, it\had its own

constitution.; This patriation of the Canadian constitution with the

entrenched;Chafter marked the beginning of a new era in Canadian life

and educational po]icy-making. T ‘ \
The purpose of this Chapter is to examine Vérious general

pravisions of the Constitution Act, 1982 with the intent of placing a

number of the sections of the Charter relative to educationak
governance and practice in perspective. Three chapters will- follow:

fundaménta] f}eedoms; 1egql\rights, and implications for policy. This

. £ ,

chapter will address a number of Charter principles in order to -
provide a context for the more detailed treatment which folloys.
\'-

Historical Background

~» A study of the political. history of the Constitution Act, 1982 and

the included Charter of Rights and‘Freédoms reveals a very difficult

«
"

experience for Canadian legislators. ‘ : .

The firstsdraft of theqdﬁérter entitled Canadian Charter of Human
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\

nghfs was first introduced in 1968 by Pierre ETliot Trudeau, then the

new Minister of Justice in the government of Prime Minister Lester B.
' *
Pearson (Gibson, 1986, p. 30J. The following 14 years witnessed

-~

-protracted négotiations between the_federa] and provincial

<,
governmentg “task force reports judicial reviews and amendment

~ bills. In 1978, the Trudeau government introduced Bill C-60, a

pfoposed Constitution of Canada Act in Parliament. A key feature ofv

this act was a new Canadian Charter of Rights aqg Freedoms. vIssues
\ .

N \ . A N
surrounding, but'not limited to, minority language education,:

<

denominational school rights, provincial Rowers,and amendnent formulae

<

continued as the topics of'conte?éjon in theﬁpar1§aments of this
country. 4
An accord between‘theiﬁederal and provincial powers was finally
" reached in September 1981 with only the province of Quebec»réfusing'to
sign the.agreement. Salhany (1986) documents the events ensuing this
accord with its cons{derab1e'compromise'
On December 2, 1981, Parliament gave the Constitution Act its
third and f1na1 read1ng Six days later, on November [to read
December] 8, 1981 it was passed-by the Senate and delivered to
the Governor General to be forwarded to Great Britain for passage:

by the English Parliament and f1na1 approvauppy the Queen. (p.8)

The Constitutﬁon Act, 1982 was proc1a1med in force on Apr1] 17, 1982

and the Canad1an Charter of R1ghts and Freedoms came into effect

except for the equality rightg;gection that took effect three years

Jater. « , .-

€

The underlying purpose#qé{ slected officiais in patriating the

constitution were essentially two-fold: (a) Patriation was necessary

Sy 9

~
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in order~to4achie9e complete independence from the parliament of the

3

United Kingdom and (b) Tﬁe éﬁvi] liberties of Canadians had to be

protected. In regards to the 1atter the need for a Charter was

recognized by a majority of our e]ected representatives who believed

that setting out our rights and freedoms in such a manner that these
rights cou]d not easily be infringed upon by government was important
enough to be enshrined in‘a Canadian constitution.

A study of Canad1an hlstory prov1des a list of numerous accounts

L

“of the violations of the rights of Canadiaws,&partigu1ar]y those of

unpopular minorities. Gibson (1986) provides the fo]lowihg examp]es:

The internment of Japanese Canadians and the conf1scat1on of
their property during World War II, the persecution of Jehoyah's
Witnesses by the Gozgrnment of Quebec and the unnecessary -and
abusive detentions that occurred during the "October Crisis" of
1970. The Tist céuld be Tengthened substant1a11y (p. 4)

~

It appeared evident to the drafters of the Charter that Parliament and

the provincial 1eg1slatures could not be re]wed upon to conswstentﬂy

" protect the rights and freedoms of.individuals or groupsi:thereby :

providing the motivation for ensuring rights that cbu]djnbﬁ éasi]yebe -

infringed upon or denied by governments.

Significance of the'Charter

AN N ,
The Charter carries within its clauses dramatic and far-reaching

‘@

- changes for all aspects of ‘Canadian soc1ety While full certainty of

Charter impact 1s 1mp0551b1e at this ear]y stage ofvjud1c1a1

definition, writers appear to agree that the force of this ]eg1s1at1on

3

will be felt by-all citizens. Romanow (1986), for example, recogﬁizes
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the significahce of the Charter in writing that‘“qné thfﬁg is for

certain: April 17, 1982 marked the begﬁnning of tHe next important

,V;Bhase in the deve]opmeht of our country since Confederation itself and

hl

presented a chéW]énge no less great" (p. 25).

Impactvoh Education

<

Prior ‘to the Constitution Act, 1982, the major feature, of s

Canada's constitution was the Britjsh North America (B.N.A.) Act of

/1867, 'now known as_ the Constitution Act, 1867. This act of

v Csnfederation established the Federal Parliament and distn{?uted
cer:ain.pbwers and duties between Ottawa and the Provinces. The !
o - :

Lonstitution Act, 1867 1ists federa]nbowers‘in‘section 91 and sets out

\

provincial powers in sec;ﬁon 92. _Under section 93, the exclusive
powerdto ﬁake laws aboﬁt education ié d{St;ﬁbuted to the provinces

‘witﬁ important excgp@ions conceﬁning denomthational education.
from the time of conféderation up to the advent of the Charter,

v

Oprovincia] 1aw waé supreme Provided that such 1aws did pot
prejudicially affect any of the rights that minority religious groups
hgg'at the timé’of the union of the provinces. Tﬁére‘were no other
1{;}ts placed on the provinces"power to govefn education, other thaq
the principles cgntained in common_]aw and the ééﬁction of tpe
‘electorate:

Provincial control over eduéation is now Affected to a

significant degree by relevant sg;tions of the Charter. The framers

of the constitution addressed only two provisions specifically to
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education: section 23; minority language rights and section 29,
preservation of the rights for denominational schools. Judidﬁa]
decisions of the last f1ve years have shown that other sect1ons are
also applicable to schools, and thus br1ng to “1ight one df the major’
jssues confronting educationa] adm1n1strators today.', . '_ib

In summary: pr1or to‘1982 school system off1c1a]svwere aware
that the 1ega1 constra1nts p]aced upon their conduct were contavned in t
prov1ne1a1 statute and regu]at1on as well as the pP1nc1b1es conta1ned %
in common law. | Ailthough these restraints rema1n the demandsvof the .
Charter have expanded the scope of court actions on matters pepta1n1ng ='

s

to education. These add1t1ona] cons1derat1ons will be addresged 1n 9§3f

this thesis. oo . o ,;ﬁ"j-“‘ p‘

T - : . . oo

Power of the Charter - K ﬁ“w‘»,f_:

i\"' . v:[ B

"Whereas sect1on 93 of the Const1tut1on Act 1867 is guarantegd

. undar Part VI of the Const1tut1on Act, 1982 “thus merp&tuat1ng eaﬁh

L

province's control over education: Within ivs buundar1es the prov1nce .

(.» .'.

is no longer supreme in this regard. e e
. L;f' 'h

Section 52(1) of the Const1tut1on Act, 1982 reads that g a 0?.l

The Constitution of Canada is the supreme ‘law of Canada, and @ny
Taw that is inconsistent with the provisions of the Const1tutwon
is, to the extent of in¢onsistency, of no force or effect Y ,ﬁ?-

‘s ‘P%i

In that section 52 prov1des that the Constitution of Canada

1nc1ud1ng the Charter, is the "supreme law" of Canada, any other 1d
. LRI £ B
po]1c1es regu]at1ons or d1rect1ves be they federal, provincial or
£

local may be declared iof no force or effect” if they are 1ncons1stent
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with -the Constitution, including the Charter.’ Judicial process. wikds

determine whether.or not any particular law is consistent or

inconsistent with the Constitution. Subsequent.to the above, there =

will be increased judicial intervention n education than ‘has ]

- L

previously been the norm in Canada. 'y
Various courts have already found thate provincial education laws
and regulations are in conflict with the Charter. Mr. Justice Purvis,

of the Alberta Court of Queen's Bench in Mahe v. Alberta found that

sections of the Alberta School Act regarding French instruction@kere

-

inconsistent with section 23 of the Charter and should be altered.

D

oy

Additiona]]y: the Supreme Court of Canéda in the case of R. v. Qakes

rulcd that "section 8 of the Narcotic Control Act is inconsistent with

. | v
section 11(d) of the Canadian Charter of Rights and Freedoms and thus

-~

qf no farce and effect (p. 133).

The @Eove cases are presented here only to illustrate Fhe
significance of section 52(i). Provinces are required tb review all
existing statutes and regu]ations to ensure adherence to Charter
mandates. Similar fergws by boards of educagion'arg also

v

recommended.

Role of the Courts . -

In 1ight of the importance of section 52(1) and the delegated

dUt;

of;tﬁe courts to rule on the matter of whether a law is "of no

forceQ%Eéfﬁect" within the Charter, it is appropriate to discuss

brief1yvlj€’changé;g role of the judiciary since the advent of the
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Charter. : ' <

Histdrica]]y, the powers to legislate federally andvbrovincia]1y“

were divided by the British North America Act (1867). Courts were not
~generally concerned about the conteny pf.aﬁ§ Taw pﬁovided that the
legislatures remained within the;; sphere of jurisdiction. Judges
were required only to interpret and aﬁgﬁg the law, not to decide on
the merits of the law itself. In respect of education, there appeared
to be a judicial reluctance to interfere with the decision of school |
boards, provided that officials reachéd that décision in a fair and’

’

reasonable manner. . .

The Charter has changed that traditional role. In recognition of
this new judicial role, Blair (1983) writes that “thg Charter has
cbnferred immense power on the judiciary. It ‘has become thé ultimate
arbiter in Canadian society on Charter issues, legally ?Qpreme ovér

. 1Y .
AY -~
both the legislative and executive branches of government" (p. 445) .

Legislative function of courts. Blair's reference to the court's
3

new "legislative" role requires elaboration. It appears that the
Charter has produced a shift from law making by elected
representatives to thaf“by the judiciary. Romanow (1986)™tuestions

yhether the court room is the ideal place to settle Charter issues.

N

He writes that: -

'Quest1ons about which there have already been po11t1ca1 debate
and political resolution, are now being reconsidered and
rewritten by the courts. There is reason to question whether the
courts are the best institution in which these issues can b

~resolved, and judges are the best-suited peop]e to make thed

‘decisions. (p.22) _ .



Judyes_have, howeverz shown a reluctance to impose their own
views of what the Charter means and have chosen instead to 5nterpret
the intent of the framers of the statute. This may not always be .-
possib1ef

Solomc: {1986), in discussing the presentatiohs at a legal
conference which criticized Canada's judges.for theirtinterpreﬁatiOns,
reports that:

" What causes uncertainty is the opportunity for wide
interpretation the document [Charter] offers judges. Unlike most
laws, which forbid spécific actions, the Charter .often outlines
vague rights - the right to be tried within a reasonable time,

freedom of conscience, freedom of the press - but no
definitions. What is "reasonable"? What is the press free to

do? (p. C2)

American courts have been seen to be activists in handing down
rulirgs on every aspect of American public 1ife. Fulford (1986)
points to the Warren decision in 1954 that desegregated public
education and stagted the process of extending civil rights for the
Ameri?ia~QQack population. Is this an appropriate task for judges or -
does tNis role belong to politicians? He writes that we have asked
judges, who are not elected by the citizens: ‘ o

Not only to apply but to reshape and even (when they please)
overturn the laws. They are plunged deeply into what we normally
think of as the political process - defining who canido what,
balancing.this need against that_right, determining which cause
deserves society's sympathetic attention and which does not. And

yet they [judges] remain above that‘[po1itica1] process. (p. 9)

The Charter has presented new opportunities and challenges to the
judiciary, as well as problems. This recent shift of authority to the

courts should be viewed positively by educafors, at least until

. ,
society as a whole regognizes that the legislative role of the bench
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“the judiciafy did not address the issue of the applicability to

é
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has been misplaced.”

2
- R
" <

& &
TR ﬁAgp11cataon of the Charter

o %,

Accord1ng to §§ct1ohu32 thé Charter applies to the actions of

federaﬁ and prov1nc1a] par11aments and governments
) *
. 32.{1) This Charter applies
(a) to the Parliament and government of Canada in respect of all
matters within the authority of Parliament includin~ a11 matters
‘ relating to the Yukon Territory and Northwest Terric ccrTes, and
(b) to the legisiature dhd government of each province in
respect of all matters w1th1n the authority of the legislature of
each province. .

o
£

App]icétion'to Education

.Because<fﬁe Par]iament and legislatures are subject to the
Charter, bodies which have been delegated powers from statutes are
also bound by Charter requirgments. ‘It follows that because school *

boards are under the Jegislative authority of the province, the

actions of'gﬁﬂ;ators are generally subject t» réqui"ements'of the

Charter. hobinsoh (1986, p.‘90) reports that in the compulsory school

¥'\
attendance hearings at the prov1nc1a1 levél in the R, . Jones cage,

]
schools under section 32 but proceeded as though the Charter applied

4, to education. Q\\f N

L) N ‘\
'Further on this question, in McCutcheon v. Corporation 6f the )

C1ty,of Toronto, the Supreme Court of Ohtario, -in ruling on the

va11d1ty of a municipal by-law, maintained that "law [subJect =0 the

prov1s1ons of the Charter] includes not only statute 1aw but also

. . 4

2
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v
common law, regulations, and any binding  legal norms, including
municipal by-laws (p. 125.20-01).. : .
With this declaration that municipalities are subject to the

Charter, similar arguments could be adduced for:school boards.
In regard to the above, Anderson (1983, pp. 243-244) provides a
. N , \ | ,
caution in respect of\\the application of section 32:
What is not consfidered is thg extent of the application to school
boards and schgbl officials. If it is the function being
performed thay is crucial for the determination of the
application of thé Charter, then one is not able to conclude that
all educationd] matters performed by a school board and school
.officials are automatically cowered. There must also be an
examination of the function that is being performed and a finding
that the function is a government function. ‘ v
N .

~

While the actions of school boards are subject to the Charter,
the actions of szhool offjcjé1s will be determined on the basis of
whether such action is a g&bernmeﬂt'function rather than an actioh
aSsociated,with the position held. This concept wili\ég;gdgressed in
'greater detail in the search and seizure laws of the legal rights -
portion of this b&per.

For'tH; purpose of this thesis, it will be assumed fhat the
Charter does apply to edugational dgcision-makers in ﬁhe axecution of';
their duties. #he éct}gns‘of private individuals are fot seen to be

@

limited.by these sections.

§

Application to Private Business

It is generally agreedfthat tHe Charter was not intendsd to

govern private matters. In Bhindi v. B.C. Projectionists Local 348, . )

P

the British Columbia Supreme Court ruled that the Chartér did noté;éw-
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apply to a co]]eettve agreement whith is a private contract between
the members of a unioh ahd a non-government employer. Mr. Justice
G1bbs'states that "as the co]]ect1ve agreement which the petitioners -
‘ [8h1nd1 and London] cha11enge is a matter of private contract by
members of the union with theatre operators, it is not, in my opinion,

subject to the provisions, of the Charter (p. 359). -

3

The extens1on of the Charter to private companies is un11ke1y to
happeh forith§1feasons. "Figst, the purpose of -the Charter is to
regulate the éctjvities of goJernmeht_and'second1y, every Canaeian
province has Human Rights Acts which‘regu1ate actions between )
individuals" (Burey -(Hes;op, t983, p. 85{
Parents

| The app11cab111ty of Charter requirements to parents must also be
clarified. MacKay (1986a) writes that "parente who exercise
ihmortant;powers'over students, would not be 1imjted by the Charter.
They would, of course, be subject tofregylar 1egis1ation such as human
‘rights codesvand the laws againét ehi1d abqse or heg]ect“ (p. 15). It

_ . . 4 |
is normally accepted that parents are acting in a private capacity;

therefore, their actions are not generally caught by the‘Charter.

/irustees | .
The intent of the Charter is to protect certain nghts of

individwals and private organizations against actions by the

government and its subordinate agencies. Courts have recently shown

©
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that state agencies such as school boards cannot rely upon the fﬁghts

identified in the Charter. In Weinstein v. Minister of Education for

., British Columbia, the court ruled that a school board ha§ no

_ guaranteed Charter rights. In ruling that the Britishvcblumbia School

ﬁgg did provide the legal authority for the Lieutenant Governor in
Counc = to.replace the school board with an official trustee and that
the rights of the board were not violated by this action, Mr. Justice
Ca]]éghan states that:
The Charter of Rightsjand Freedoms bestows no rights or. freedoms
on creatures of statute like the board or on members of the board
in that capacity . . . Persons or individuals are entitled to
. _ those rights and freedoms. They are not guaranteed to statutory
““"bodies such as the Vancouver School Board or to members of the
board acting in their official or elected capacity. (pp. 56-57)
While ;6urts may ultimately providé alternate rulings on the
applicability of Charter rights to school boards under other .

circumstances this decision affirms that, generally, school boards or

trustee§ acting in their capacity as frustées do not have any rights

i;orifreedoms under the Charter. The expectation is that actions cf a .

}board may not infringe upon the rights of individuals ar®employees.

o ¢
Summary

Through further reading of Charter decisions it-wilj becomé
apparent that the applicability of the Charter to different'groups
will have to be studied on a case-to-case basis. .Eddcators are
reminded that, in genera], the actions. of provinéia1 departments of

education, school boards, officials and emp]o&ees acting in their

Jofficia1 capacities are governed by\the Charter. School boards and
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trustses must ensure that their actions will not infringe upon the
“*rights of others, but they themselves have no guaranteed rights while
fulfilling their elected roles. /The actions of private!ind%vidua1s

and parents are not limited by this statute.

' ' -
Limitations on Charter Freedoms

Although Charter rights are constitutiqnalTy guaranteed, they are
not absolute in nature. Rather, they are, in.genera1,_qua1ified

rights. Cox (1984) explains that:

«

There is no such thing as an absolute ?ng:dom or an-unconiitional
right. A1l rights and freedoms are subjeet to some Timitations.
There must always be a balancing of competing rights and a
recognition that every right also involves an ob jgation.

(p. 11)

In respect of thelexpressed “imitations upon i : rights
videntified in the Charter, Cruickshank (1986, pp. 2--56) has chosen to

label these as p-!°tical limits and judicial limits.

o

A

Political Limits

\

Section 33, often referred to as the "notwithstanding" clause or h

3

“override" provision, a1lows‘90vernments to opt out of identified
Charter provisions:

33.(1) Parliament or the legislature of a province may expressly

declare in an Act of Parliament of the legislature, as the case may
be, that the Act or a provision thereof shall operate notwithstanding

a provision included in secticn 2 or sections 7 to 15 of this Charter

(2) An Act or a provision of an Act in respect of which a.
declaration made under this section is in effect shall have such
operation as it would have but for iiie provision of this Charter
referred to in the declaration. .

(3) A declaration made under subsection (1), shall cease to have
effect five years after it comes into force or on such earlier date as
may -be specified in the declaration.
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(4) Parliament or the legislature of a proxince,may re-enact a
declaration made under subsection (1).

(5) Subsection (3) app11es in respect of a re-enactment made
under subsection (4). <

The inclusion éf this section allows Par]iament or a provincial
legislature to remove itse.. -and its @gencies'from.section 2
(Fundamenta] Freedomsy and sect{oﬁs ’ ,o 15 (Legal and Equality

| Ridhts) The framers ‘of the Charter ; ~gued that the 1nc1uswon of«thls

. opt1on wou]d a110w the ‘elected representat1ves to decide the extent to

whlch’Fwﬁdamentar‘freedoms 1ega1 r1ths and equa11ty r1ghts are
A . '

+

perm1tted to go o oo

v

The ratienale. under]y1ng th1s sect1on was that governments wou1d -

N

on1y proc]awm the den1a1 of these rights at great po]1t1ca] per11vand

A
[EV

’only in extreme c1rcumstances Th1s was a somewhat unrea]1st1c v1ew
bl

in that the Quebec government 1nvoked section 33 two weeks after the

<

Charter was passed. Québec Bill 62, which excluded someLSOO.Acts of

¥

s theaQuebec Jegislature. made pr1or to April 17, 1982, was tabTed‘onfMay

ra

f;. D, 1982 and received final read1ng on June 23 i982. This'action‘Was

1ater determ1ned to be a va11d procedure by the Quebec Superior Court

s

S 4n A111ance Des Professeurs De Montreal v. Attorney Genera] of Quebec

5]

but was later rejected by the Quebec Court of Appea] on the bas1s that
8111 62 was not specific enough in 1dent1fy1ng which prov1s1on of the

Charter is to be d1sregarded

A

Further on this 1ssue F1nkelste1n (1986) writes} that:

Due to a quirk in the 1eg1s]at1ve draft1ng of the Charter nt A4S &
unclear whether section 33“confers as absolute power to opt out:

of section 2 and sections 7 to 15 or whether the exercise of: thws E
power Yust be reasonably and demonstrably Just1f1ed in a free and
democratic society pursuant to section 1. (p 999) '
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This question is p(esently before the Supreme Court of Canada.

L]

Judicial Limits

s

Section 1, the "justified limitation" provision of the Charter,

L)

provides for legal and judicial restraints on the rights and freedoms.

of individuals as these are balanced with the competing rights of

~

society: | . ‘ N

1. The Canadian Charter of Rights and Freedoms guarantees the -
rights and freedoms set out in it subject only to such reasonable
limits prescribed by law as can be demonstrably justified in a free.
and democratic society.

[“ This provision stipulates four necessary conditions whfch muet be
met before any 1imitatioes can»be p]aeed on rights or freedoms:
1. The 1fmits must be reasonable
2. The limits must bé prescribed in law"
w3. The 1imits must be justifjab]e, in

4. A free and democratic society

‘ r
Reasonab]e’]imitations. The term "reasonable" in a legal sense
e &

requires’ cons1derab1e attent1on as 1t is on this po1nt that a majority

of educat1on matters wx?] be decided. The d1ff1cu1ty~nn~present1ng a

s1ng1e definition lies in the fact that what reasohab]e 11m1ts are

V

w111 be decided by the courts on a case- by case basﬁs and w111 depend

Ly -

upon the part1cu1ar circumstances of each case. Courts -have provided

»

many varied interpretations over the ‘years. r

For example, in the early Charter case of buebev dsociation of

Protesfant School Boards v,iAttorney-Generaiﬂof Quebec the Quebec
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[

Superior Court in ruling on the alleged denial of educational rights
. . . -') .' U ‘ . )
under the FrencH language provisions of the Quebec Charter provided

_ S ~

the following three-fold test go”wreaSOnabTe 1imits":

1. A limit is reasonable if it {s a proportionate means to
~attain the-purpose of the law; ,

2. Proof of the contrary implies proof not only of a wrong, but
of a wrong which™ inst common sense; and

3. .The courts must ot yjeTd, to the temptation of too read11y
substituting their opinion fioy that of the Legislature. (p. 77)

-

_Reasonableness of an actiom\is relative and must be propo}tﬁoned

to the circumstances of the case considered as a whole. Evidence of

acting "in good faith", with Qq;malﬁée or bad intent, are other

-
v

considerations.

The Alberta School Trustees' Association -(1971).fgovides the

fo1ﬂowing advice ' to policy makers:a
Theré are many varied definitions of “reasonable". Basically,
however, ... the f0110w1ng should be 1nc1uded in any definition
of "reasonab]e :

a.’ hav1ng regard to the ex1st1ng and relevant c1rcumstances;

b. 1in good faith

c- logical, sensible and f$1r (p. 2)

S Y o

In re]ation"to-the Charter, soc1ety has accepted, -as reasonable,
 the p]ac1ng of 11m1tat10ns on the rTghts of youth, genera]]y on the

-]

basis of age a%ahe (/hgbgrant1ng of rwghts to dr1ve an automobile,
consume a]coho] and Vote in e]ect1ons is conce1ved as reasonab]e for
adu]ts only, where@s fhe requwrement to atteg&ﬂ:choo] is an accepted
Timitation on rights. of ch11dren '
Evep with the freedoms granted to "everyoheﬁfuhder section 2,
courts will find it reasonab]e to.place 11m1tat1ons on the r1ghts of

o

the young. The extent of those 11m1tat1ons w1}% no deubt see frequent

EN
"

b
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challenges.

| Limiigtiohs preéscribed by*law. The second condition in section 1
requires that ]1m1ts must be pre§cr1bed by law". This precludes that
11m1ts cannot be Jud1@!a11y invented; they must a1ready be - set out 1n v
law. "Law" in this context is a very broad term and could include the
following: statu;es, regulations, orders-in-counci1» mun1c1pa1
by-laws, school board policies, judge-made law (common law) and
iberhaps.deqjsions of administratoxs. These laws:may limit our rights
and‘freedoms; hewever; these limits must be botn redsonque and ~
‘Just1f1ab1e in a court of 1aw — _

n this regérd MacKay (1986b pp. 77- 79) perfdes a number of
cautions to educators in respect of the administra@joﬁ'of rules and
policies. Rules must be c1ear enough to allow others, such as
students, parents or emp]oyees to understand the reQUired~cenduct .
Regu]at1ons must aT;o be commun1cated in a clear and access1b1e form
prefereb]y.1n a written format and pub11c1zed in some way. It 1i
suggested that administrators examine their policies in order to
ensure tha£]Charter rights are not vio]ated and to be prepared to
defend ru}es impbrtaht for eddcationa1 purposes. MacKay adds that “it

“is this kind of thoughtful review of their rules which will allow

. 0

educators to be proactive rather than reactive t¢ Charter challenges"

(p. 79). \ - ‘ .

[
Demonstrably justified limits. Although the person alleging that
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o 13

a freedom.hes been violated is required-to demonstrate conc]ué%ve]y
that phere hes been a limitation placed on his freedom, the onus then
shifts to ‘the party prescribing the 1imit to demonstrate that the |
1imit can be justified in a free and democratic society. In an
educat1ona1 setting, the burden 1s p]aCed upon the adm1n1strator to
present conv1nc1ng ev1dence that a particular ru]e or action wh1ch
_places a limitation upon the identified right is necessary and why the
objectivewcould not be néa1ized without violating that right. r
This is clearly evidene;d in the Supreme Court decision in Hunter

‘ v..Southam Inc. The court ruled that "the phrase 'demonstrably
just{fied’ put the onus of justifying a limitation on a right or
freedon sel out in the Charter on the party.seeking to limit" (p.
169). The above reasoning was affirmed in R. v. Oakes..

| Therefore, the party asserting the limitation must demenstrate to
a justifiéb]e dsbree that if the limit is not asserted, there is a
probability of ‘harm coming to society.' Educators should be aware of
_the need to present this evidence of actual or real likelihood of harm ’
as opposed to a hypothetica1 need.;

& -

Free and democratic society. This phase would allow courts—o

refer to international_conventions as being evidence of conduct

o v -
condoned in a free and democratic society, thus allowing comparison of.
legislation made in other democratic societies.

For most purposes, however, an exdminetion of Canadian societal

conventions would be sufficient. In Quebec Associationm of Protestant
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.

School Boards v. A. G. of Quebec the court ruled the fo]]owing;/j
ee and

While it would be possible to consider the notion of a “f
demographic society" at length, the court will not do this.
First of all, one only needs to have travelled a little to
appreciate the liberties we enjoy in Canada and to realize in

" what low esteem they may be hebd elsewhere. The court need go'no -
further to demonstrate that Canadian society is a free society,
among the freest in the world. (p. 66)

R: v. Oakes decision. It appears that the most widely referenced

[

ru]gng on the judicial limitations eXpressed‘in section 1 comes:from,
the Supreme Court of Canada decision in R. v. Qakes.
“In this instance the court declared that: -3

To establish that a limit is reasonable and demonstrably
justified in a free and democratic society, two central criteria
must be satisfied. First the objective, which the measures
responsible for a limit on a ‘Charter right or freedom are
designed to serve, must be of sufficient importance to warrant
overriding a const1tut1ona11y protected. right or freedom . ...
Second, once a sufficiently swgn1f1cant¥ob3ect1ve s recognized,
then the party invoking section 1 must show that the means chosen
are reasonable and demonstrably justified. This invg¥es "a form
of proportionality test". (pp. 128 - 129)

The judgement continued by pﬁovidiné three components_of a
proportibna]ity test: | ‘ .o

1. Any 1imiting measures adopted must be specifically designed
to achieve the objective in question and not go beyond the objective.

Limitations ‘must not be arbitrary, unfair or based upon irrational

¥ -

.considerations. °

2. The right or freedom in question should be impaired as little
as possible.
y
3. There must be a reasonab{e proportionality between the

effects of the Timiting measureS‘add the ébjective which has been

'S )
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identified as being sufficfent]y;importept., In this "=v~ d the court
state¢.that "the more severe the deleterious effects of a meagure, the
more’importent the objectﬁve'must be if the measure is to be
‘reaeopgb1e and demonstrab1y jﬁstified in a free and democratic

society" (p. 133).

4

w

Enforcement of the Charfer

Regard]ess of.. the good intentions of the framers of the
T

Const1tut1on and- the word1ng of the sect1ons any provis1on of the
2@%%35 providing
£

for wrongful inequalities-to exist. Section J4% vﬁ"ao(as the

Charter has the potential. of be1ng Po Ly Aff 5§§§e

. PR T
"remedies section", allows for the enforcement of 1deﬁt1§7ed‘r1ghts
and correction of administrative action: .

24. (1) Anyone whose rights or freedoms, a: ,uaranteed by this
Charter, have been infringed or denied may app]y to a court of -
competent Jur1sd1ct1on to obtain such remedy as the court considers
appropriate and Just in the circumstances.

(2) Where, in proceedings under subsection (1), a court
concludes that ev1dence was obtained in a manner that infringed or
denied any rights or freedoms guaranteed by this Charter, the eVidence
shall be.excluded if it is established that, having regard to all the
circumstances, the admission.of it in the proceed1ngs would bring the
administration of justice into disrepute.

Section 24(1) permits a court to grant a remedy to persons
meeting two conditions:.

1. The rights are guaranteed in the Charter.

2. The denial of the right has a1ready occurred.
It is significant to note that-@he court is given an option in this

"' section as it "may" provide alremedy if it is considered "appropriate

and just".: In relating this section to educatibn, Cruickshank (1986)
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E%?
A
:

states that "a remedy . . . could inc]hdg an injunction, an order to
4 .

force a school board to perform a legal duty (mandamus), a court &

s
e

review of an administrative action (certiorari), or an award of
-» : _

damages" (p. 56).
Sectiqn 24(2) gives courts the power -not to accept €vidence which

has been obtained cohtrary to the Charter. MacKay (1984a) explains

tQat: _
) This section will be used most frequently in criminal matters, .
" BUt it raises some interesting issues in the school sett¥ng.
When school authorities search a studept or a locker, are they
acting as state agents or in loco parentis? If the latter, the
Charter may not apply. (p. 823) - e F '

This issue wil) be'exp1ored more'fu]]y'when legal rights are

examined later in this thesis. y

. Sumhary

This chapter has prief1y f;aced the historical development of the
Charter and pfovided a general framework of the provisions thatwﬁi11
place the remainder of the thesis in perspective. The‘study‘of the
entrenched rights contained in this legislation would be incomplete
otherwise. | . ' B

It mu§t be recognized that Canada's fﬁrsi attempt i% |
vconstitutidna11y guarantéeiné the righfs of citiZens does not provide ;
complete protection of those rights. In as much as the Charter is the
supreme law in C;nada, it can only regulate the actions of

governments. While education falls as a delegate of 1egii}9tures,

individuals are not protected from unfair dealings in EDg'privaﬁe
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sector under the Charter. Persons so affected will have to fely on

o

other laws and human rights legislation for safeguards in that regard.
Education officials must now consider their actions in light of

Charter provisiohs or otherwise face the possibility of legal
O C o .
challenges. Good planning procedures, common sense and a basic

$ : . :
understanding of the rights of persons are imperative. Administrators
may continue to Timit the rights of persons but‘dhly where that

1imiting action is seen to be “reasonable" under the Qﬁarter.

fie

" - Under common law, atlults had the right to be treated fairly in

”

ggﬁigg;i ance with legally acceptable procedures. With som ekcept%ons
this-expectation is'now extended to children. Courts are now required
not only to decide if the prpcedgres for implementing q'ru1e were
carried out fairly but also fo decide on the fairness of the rule.’

This non-traditional role for the judiciary may well place the courts

[3

in the position of acting as a "national school board" as'suggested by

Sussel and ManTey-Casimir (198c

It is only Qith<fu11 awareness of the requirements of the law and
reasonable 1mp1émehtatidn of appropriate policy that educ;tors will
ensure that rights and freedoms of persons i&entified in the foT]owing

chapters will be administered‘q} elected officials and their 1
' ®

appointees and not within the courts.
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CHAPTER TI1I

Fundamental Freedoms

Introduction
' Secgjon 2 lists freedoms that are "fundamental" in that they are.
the 'b§'s1's'upon which a free and democratic society Jgests: 5

2. Everyone has the following fundamental freedoms: ﬁ
(a) ~ freedom of conscience and religion; " !
(b) freedom:of thought, belief, opinion and expression, including i
freedom ofc;he press and other media of communication;
(
(

-

c)  freedom of peaceful assembly; and’
d) freedom of association.. ) C e

Anderson (1986c) writes that "the meaning of a freedom is
generally regarded as the extent to which persons may act without

restraint" (p. 18).

?

In respect to this provision, Farley (1986) provides that:

The freedoms set out in Section 2 of the Charter are freedoms
which have been recognized in Canada in various ways prior to the
Charter and ones which have also been recognized in many other

v societies. *These freedoms have now been given constitutional
force and therefore have the potential of having much impact on
Canada generally and on education in particular. . (p. 36)

Prior to the examination of the individual fundamental freedoms as

they apply to education, the reader is reminded of two separate

A% Y

principles set gut in the previous chapter:'
1. The intent of the Charter is to protect certain rights of

individuals against government action. There is no expectation that

=

]

S

5
s wi®1 be positively-assured by the state; it mainly

these right
"restricts the areas "in which governments may act aqd*regulate"

(Anderson, 1986c, p. 19).
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a0
3 2. The freedoms may be limited to individuals to the ext-rt that
the restriction would be‘reaﬁonable in a democratic society.
o

Freedom of Conscience and Religion in Education

# Sectior 2(a) assures all persons the right of freedom of

conscience and their'moral sense of right and wrong in addition to the

freedom to practice the religion of their choice.

Curriculum Concerns

Romanow (1986) questions the extent that the freedom of
conscienceywill be recognized:

Does it mean that parents who have misgisirgs, on moral or,
religious jrounds, about what their child is exposed to in
school, may demand a -separate, tailored curricuium? Sex
education and the theory of evolution might be such controversial
matters". (p. 17)

4

To date there have not been firm jhdicia] rulings on the

conscience issue, although the case of Kingston v. School District

No. 23 (Central Okanagan) does provide some qsefu] guidelines. In
this instance,'three students wérg suspended indefinite]y because of
their réf%sal to>attend physical educat®on c]asseg. Their parents
expressed disapproval of the schoo]‘s‘reduiremenﬁ for sports attire
which the Churéh felt immode§t1y exposed the bbdy, particularly in
co-eéucatjona1.cjasses. Tﬁe stqégnts claimed that the'board's\
requirement for co-educatdonaf elassgs and the priﬁciba1‘s decision to

suspend the students were in violation of Charter section 2.

The initial hearing of the B.C. Supreme Court temporarily removed
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“the suspens1ons unt11 the case could be proper]y heard 1n court. The

_ru11ng prov1ded tQ?t an arguab1e case .could be made for exemptions

from school act1v1t1es of a non academ1c nature which v1o1ate

be materially 1mpa1red as e consequence, and no harm wou]d be suf.t
by other students and by the school system. The. parents w1thdr§27 he

petition before a final decision was rendered; therefore, thya&
; ‘ ! o

2

question has not beer judicia]]y‘determined. The judges intimation
that compulsory attendance in co-educational gym classes might be
supported ‘as an tnfringement,upon section 2 of the Charter is left for

consideration by educators.

Compulsory Attendance Laws

The freedoms of conscience and re]igton heve been debated in the
courts byinersons objecting to'compu]éory attendance\brovisions in
provincial school acts. The contention by parents advocating puni1

attendance at unapproved religious schools or in home schooling

programs has been that this section allows tnem the choice in this

matter.

" Unapproved schools. In the Alberta hearings of R. v. Jones,

Pastor Jones and parents of the Calgary Western Baptist Academy

\
1

contended that the Alberta legislation requirement that alternative

education be approved by department or school board‘officials was in

X




conflict with both sections Z(a) and 7 of the Charter. In a review of
this case, Anderson (1987) reports that:

His [Jones'] 'position was that hi§\duty to attend to the

education of his children came from God and- that it would be

sinful for him to request the state to permit him to do God's

will. He refused to seek either exemption from compulsory

attendance, based on efficient instruction at home or elsewhere,
or to app]y for approval of his Academy as a private schoo1

(p. 25)

Dec1s1ons rendered in the Alberta Provincial Court on March 16,
1983 and December 20, 1983 as well as the A]berta Court of Appeal
ru]fng of June 15, 1984 were inconsistent. I the-1983 hearings,
Judge F1tch found Jones not gu11ty on threexgzarges of failing to
comp]y with the compu]sory educat1on laws of A1berta The eourt
declared thatiit was compulsory education that was mandated, not.
compulsory school attendance. Addittha]]y, Judge Fitfh accepted the
~argument that the Tegis]ation'thét gavé the rovince the right to
determine 'if eff1c1ent 1nstruct1on was prov1ded of fended sect1on 1 of
. the Cngrter. The Court of Appea] however, conv1cted Pastor Jones on
the bésﬁs.that the ch11dren were not attending an approyed school.
Just1ce L1eberman dec]ared that Jones' Chafter defenses cou]d not be
considered as he had not app11ed for certification of his school thus
Jones was not an aggrieved person in the séﬁge that cert1f1cat1on of
the school had been rejected. ’ | ‘

The Court of Appeal decision 1eftﬁmany important issues
unresolved. It was the Supreme .Court ef_Canada Rulieg of October 6,
1986 thét’geclereqvc1%ar]y that prdvinees have the right?to regulate

private denominatﬁ‘nal schools and that Alberta's-attendance laws were
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not contrary to the Charter.
In this precedent-setting ruling, Justice Lafgrest ruled that

although the Alberta School Act does to some degree interfere with

Pastor Jones' freedom of religion; this infringement is reasonable.

—t

He writes that that "a requirement that a ‘person who gives instruction
at home sr eLsewhere‘héve that instruction certified as being

efficient is, inmy view, demonstrably justified in a free and
X “ N

democratic society" (p. 255). A superintendent:or provincial schegl

inspector was deemed to be an aceeptab1e officer to rule on the
qdestion of etfi%ient instruction. L

Justice Laforest a1so indicates that the parent and the prorinte
share en interest in the education of youth: |

L

If the appellant has an interest in, and a religious conviction
that he must himself prowide for the education of his children,
‘it should not be forgotten that the state, too, has an interest
> in the education of its citizens. whether one views it from an
economic, social, cultural or civic point of view, the education
V.of the young 1s cn1t1ca11y 1mportant in our society. (p. 252)

' In response to the Supreme Court decision, Betkowski (1986), the
4 ." . { ‘&' .‘_ . .
A%berta.ﬁ1n1ster oﬂ“Educa%uon app1auded the judgment of the court in

2

a press re]ease stat1ng that "the most s1gn1f1cant aspect of the
Judgement is that 1t upho1ds and supports the 1eg1t1mate
respons1b111ty of the province to protect the rwghts of ch11dren to an-
acceptab]e .standard of education® (p v );;n[.{i;$§\<;{

Wh11e this decision shows clear]& that pr1vate'%choo1 programs
requrre the sanctvon ofegovernment off1c1a1s educators are adv1sed

that in exercising the1r funct1ons, standards for approva] must be _

adm1n1stered 1n a faur manner. Courts coqu st111 intervene 1f

b
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. officials fail to examine the,facts fully or to consider app]ications

for religious®edools fairly.
' o

F- o

o

Home schooling. A few years 'dgo, relatively few paren s in.

Canada opted for home schooling and privateé. tutorage. Today/ it is a
e | )

. ] N : J] K

growing movement with a nationa] organization and a provincial

organization in Alberta, which represents a significant concern to

-y

public school educators

In 1986 the Albert: schoo] Tr stees Association‘(ASTA) provided

.__,.__\,o

of home school1ng . ;nstruct1qn

N

the following working de*wr‘t1

‘~

prov1ded for a child pr-v:tely at h?me or e]sewhere not in a pub]\c
separate or approved pr vate schoo]“ (p '23) The ASTA (1986)
reported that "in the 1985% 86 schoo] year approx1mate1y 266 students
were fn home schoo11ng programs. ?he mostrcommon reason for home
schoo11ng was religious belief" (p “5{; o

Alberta 1eg1s1at1on empowers Department of Educat1on off1c1a1s or
i 4 . 5:“ .-' .

from attendance provided that the,student 1s,rece1v1ng efficient
’ ‘ "
instruction at home or e]sewhere s
* Charter-me’ sted case law 1n re]at1pn to home schoo11ng 12
' l\d“

reTatively sparse. In the A}berta case of R. v. Powe]] the parents

g (
—

wanted to teach their ch11dren at home The1r app]1caﬁ1bn to the

v

‘Super1ntendent was _refused, ‘powever ‘on the bas1s that the

1nstruct1ona1 ‘plan was 1nadequate In-the1r defense ‘the Powe]]s

argued that the attendance prov1s1ons of the A]berta Schoo] Act

A o

e

.y

Superintendents of Schools. to excuse pupl]s -of compulsory school age -
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7 offended freedom of \religion guaﬁanteed-by section 2(a). In ruling on-

this pdrtion of the Srgument, Judge Litsky of the A]berta Provincial

educational needs of ch11dr

" The, Court cannot{gccept convo]uted curr1cu1a which fall be]ow a
* . recognized standarth, It cannot- be condoned as a rationale for,
religious freadom. }W this court accepted such a standard as set
~ out by the PoWells, Yt would amount to the approval of a kind of
4. academic anarchy within the Province of Alberta w1thﬂut form or
-substance. (p 50) _ ~.
. w ‘\
~ The Judge asserted that ‘the refusa] of the app11cat1on by the -
. ‘ \
Super1ntendent only_1nc1denta1]y affected the religious freedoms of

)

the. Powe1ls‘:énd thus'did not offend the Charter. This opinion was
1ater aff1rmed by the similar conclusion reached by the Supreme Court

of Canada 1ndthe R. v. Jones case d1scussed earlier in this chapter

A In R:;v. Corcbran, the Newfoundiand Distr1ct Court found that

"? -
sect1on Z(a) d1d not release parents from their duty to enroll their

ch11dren 1n schoo] as required by. provqnc1a1 legislation. The court
declared that the 1eg1s]at1on .. imposed a duty on the parents [to
enroll their:chﬁ1drenj, whereas settion 2(a) gives the\parente a right
'to:freedom of‘gonSEience and religion. This created no conflict in |
view’of’the Codrt% (Anderson, 1986, p. 20). ,

Whi]e itvappears that proponents of home schooling cannot claim
4

1nfr1ngement upén their freedom of religion, educatibn officials

A

shou]d be %wane of other non-Charter decisions affect1ng the
adm1n1stratron of this alternative to formal education.

In dnother Alberta case, B;‘v. Wilcox, Judge Fitch conc]dded

that, -in Alberta, three lawful forms of échoo]ing are available:
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‘pub1ic schooling, private schoo]ing?and-tutoraée, ‘échool boards
cannotvrefu§e home schoo]ing app]icatiohs on’the bas}s,of which
alternative is best for the‘stuaénti only on evidence bearing on

whether the instruction wiT] be efficﬁentt The Superintendent is
limited to the act Ot certify(hg or not certifying that a particular
application for home schoh]ing\meets,a stén&ahd of efficient
instruction. The Ontario.judgement of R. v. Prentice also confirmed
that'parents“have a right to choose home schooling for theih chi]drén

: if eff1c1ent 1nstruct1on is prov1ded ; -
It is 1nterest1ng to note that Judge Fitch in R. v. Wilcox

: 1nd1cated that a Supeh1ntendent has no 1ega1 authority to refuse the
alternative of«qorrespondehce schoo] couhses thus directing off1c1a1s |
te accept this method as efticient'in;truction. This approach_has

been endorsed by the A]berta Government. The provincia] Department of
Education, hereinafter referred to as A]berté Education (1986

February) advlsed schoo]«boards that "the Superintendent is obliged to .
approve all r;}bests where the home schoo1ihg program wi]] be |
Acompr1sed 1n3tota1 bf A]berta gocgeﬁpondenge»Schoo] courses and where
the ch11d is to be registered with the A1berta Correspondence School"
(p. 2). | - %"

g@ﬂeadgrs are directed to other Charter Ye]ated home schoo11ng

issues affected by the pr1nc1p1es of fundament justice in section 7 of

the Charter as.addressed in the next chapter.

1



Religious Instrﬁctjon and Exercises in Public §choo1s
The guarantees'of re]igious.freedom‘inbthe Charter has beenwysed
by parents to object to the use ef the Lord's Prayer and Scrfpture
readings .in publjc schools. |
The pre-Charter. position on this issue. is described in
considerab1e detail by Bargen (1961 p. 88—i0i). “In his analysis of ‘
' the legal pr1nc$p1es pert1nent to re1 1ous instruction and exerc1ses e
in Canad1an pub11c‘schoo1s the fo110w1ng points are considered: '(5)
provinces may regulate the inclusion of re]igipus instruction and  ,
‘exercises in public schpoT, (b) a11‘re1igious denomjnations may take
advaﬁtage of, SUCh inetructﬁon _(c)-public schogl pupils may be

\ exempted from such- exerc1ses on. dﬁjict1on by a parent

o\'

. u‘p,“ E .
Five families were recent]y unsuccessfyl. in cha]]eggﬂng 0n€ar1o ]
k R < T
“regu1at1on requiring schoo]s to*be:e1ther openeﬂ or c]osed by C o

B
recitation of the Lord s Prayer or other suitable prayefs In %ﬁ:

Zy]berUerg V. D1rector of Educatien of the Sudbury Board of: Educat1oﬁ

Justice 0' Leary upheld the coK;t1tut1ona1 validity of the regu1at1on

: aga1nst the claim to infringement upon the freidoms of conscience and

o

-f_-

re11g1on The court was conv1nced that the op&1on of e ;3 b
non- part1c1pat1on by ob3ect1ng stu#ents did not const1tute}pressure to
conform.- The parents claim to contravention of the equa11ty prov1s1on
of sect1on 15(1) was also not accepted.

It appears that, on the basis of th1s decws1on the:Charter>does

not alter the s1tuat1on described by Bargen regard1ng religious

exercises in schools provided that no students are forced to
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va

"'participate.

”

Freedoms of Thought, Belief and Opinion

This portion of section 2(b) of the Charter includes three

freedoms that are ayso]uté and not subject to limitations.

]

Burey-Heslop (1983) writes thatf

These freedoms are absolute because they are exercised within
you. The law cannot impose limits on how you think, on what you
believe or on what your opigions are, as long as they are not
outwardly expressed. It can only impose 1imits on how you act.

(p. 20)

. A]thbugh the above freedoms do not have any legal implications
for educators, they are presented here to enhance the reaaer's
understanding of the individual's responsibf]ity in respect of the

: freedom of expression of inner thoughts, beliefs and opinions.
, S

~.
~

Freedom of Expression in Education ”

The freedom to express personal thouéhﬁsh bé]ief§ and,opin@@?s
outward]y'haé been récognized %n Canada priorgto thg Charter. The ‘
granting of conétitutiona] force has not ﬁade unrestricted exp 2ssion
of individual opinions 1awfﬁ¥. Citizens must now, as befoﬂ%, adhere
to limitations upon speegh'aﬁd expressf&n found in the flaws of the‘

(%3

country. These laws are, @ut are not limited to, those of libel,

slander, obscenity and censorship.

The fdndamenta] freedom of expression in section 2(b) of the

..9

Charter affects students and employees of school systems and carries .

with it important considerations for education officials.

b
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. ﬁl Al
United States' Rulings Regardfng Student Expression

Writers addressing the expression jssue point out that there are
re]atﬁvg1y few judicial decisions in Canada and look to American
jurisprudence for guidance in respect of pupi]sf rights.

Farley (lQBé)‘diseusses the United States Supreme Court Tinker

deciston which4p%oc1ained that students do nnt giVe up their
N S

constitutional right of freedom of expression in school settings.

Further, officials must be prepéred to substantiate any .limitation on
~ , ‘ o

this freedom by providing evidence that the expression of opinions

"would substantially interfere with the school's work or would
infringe the rights of other students” (p. 38).

MacKay (1986a) looks to the Unitéd States 1n a deeision where
“the wearing of a Confederate flag as a sleeve patch was held to be

valid grounds for suspension“ (p. 32) because it created a disruption

-in the school. HRe describes another American case in which “the court

. S . . .
sanctioned a rule against the wearing of long hair because 1t was

shown to disrupt the c]assroom“’(p 32) A . ‘
On a d1fferent note, Anderson (1986c) disﬁes@a hece& Su_preme

a0

‘Court of the United States deC1s1on on the app11c$ﬁ§%n ofggnggﬂ 4%

\

¥

of speech] did not prevent the. School D1str1ct fromae1sc:pl1n1ng a

pupil. who gave an’ offenswve]y lewd and indecent speech at a student

assembly" (p. 22). ' ‘ .3.1 ’
In resneet of student pnh]ications, Farley (1986) writes?that

"Arierican authorities on this issue have held that school officials
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cannot ban student publications simply because they are critical of

school policy or discuss confrpversial‘issues“ (p. 39). Further, he |
reports that "schools can restrict thetgontent of pub]itatj?ng’which
ars 'ibe{gusJﬁobscene, or substantially disruptiﬁe,‘but fhé:t
restriction gﬁ;t be supported‘by evidence and not.based simply on
offic?a]s; feat of disruption" (p. 39). MacKay (1984a) supports'this '
view in stating that "theré must be c]ear and objectiVe ru1e§ by‘which

\
material can be jddged; broad and excessively vague rules have been

"

‘inva1idatéd in the Unifed States" (é. 304).

ft i; difficult to speculate on fhe extent to thch.United States
infjuence will be felt in Canada in respect of stugentsf f?eedom of
expression. It should be emphasized that banédian courts havé takenda
, more traditional appro&ch i; these matters in acceptind a greater
degree of limitations on freé expressidn than would be accepted in the

*

United States.

Canadian Experiences‘
‘ The relatively few>cpses in Canada reflect the attitude of the
courts for a greater tolerance for limitations onathe freedom of
' expressfon. ' ot
In the pke-Charter case oflwardfv. Board of Trustees of B]aiﬁe

)

Lake, the courf'suppofted the school board's action in the suspension.

2, »
of a student who wore his hair longer than permitted by local
régu]atﬁons. ~Justice Tuckﬂ%?@f,thé‘Saskatchewan Quegn's Bench heard
. A

the arguments of the Americaﬁ;depisions. He decided however, that
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. 4 .
these had 1imited application in.a Canadian context. There was no

consideration of whether the 16hg hair created a substantial
< '

disruption, as in the Tinker decision, only.a review of the procedures

v
-

followed in enacting the regulation.

SimiTarly, in 1962 Justice M11va1n in the A]berta case of
Chouka1os v. Board of Trustees of St. Albert Protestant School, uphe]d
the suspension of # student for wear1ng blue jeans and a T-shirt. Z;he

court gave relatively little weight to an argument based on the,
studentﬂs'right to free expression in stating that "it would  be just
" as senS&gﬁss to create a school system without the power of
_ _ - #
disciplining the students as it.would be to build a school house
without doors through which to enter“ (p. 4).
‘ . TN
MacKay‘(1986a) re.ers to La Feﬁ@rat1on\des Etudiants de

AN 5
1'Universite de Moncton v. 1' Un1veﬁs1te de Moncton in which university
‘“\\

T students demonst ated by occupying various adm1n1strat1ve bu11d1ngs

The court concludh 1t is reasonable- §#ﬁ even necessary to
limit the rights of speech and assembly in a university context
by engprc1ng rules and regulations. By breaking these rules the
students exceeded the proper bounds of their rights to
demonstrate. (p. 17) -

This eér]y Charter-case app\ﬁed the reasonab]e Vimits c]auselto
the freedom of -expression prqyision. As the’]imﬁtations provision of
the Charter is not presenf in American legislation, the Canadian
judiciary may moderate any broad application of pupils' rights of
expression as evidence; soeth of the border.

It is uncertai% at this poirt the degree to wrich Canadian courts

will borrow the "substantial disruption" test in Tinker in deciﬁing

O



'nhat the,réésonabjé 1imits of expression are for pupils.: Educatbrs
need to question thgm;e]ves\reganding the amount of .control that is
neceéséry in'ba]ancing tne rignts of étudents with the needs nf the
,' ﬁnstitut5on for.controf and discip]ine. According]y, Farley.(1986)
-:p;ov1des a caution to off1c1a1s writing rules that would. 11m1t student
;express1on in that restr1ct1ons should include on]y those "that are
'netessary to prevent d1srupt1on maintain orders;, ensure safety and
protett"thé;rights of othef students to a proper educational

4

. 'envinonment“n(p. 40) .

o]

iEmp]oyee Freedom of Express1on

5
Just as there are limitations placed(gt the rights of students in
the eXpreSS}on of ideas, so)also the rights of teachers and other

emp]oyee§=are restricted. 9 .

Academic freedom. A review of the histnry and foundaticns of -

:~ucation in democratic societies reveals the profess1ona1 right of a
AN

teaqhe{ to ?pproach subject matter w1thout undue 1nterference from
off1¢1als‘and the pub11c A teacher's freedom to creaks a learning
env1ronMent wh1ch develops the critical fac111t1es of.students must,
however, L ha]anced against other compet1ng interests of society.
gghe Tim: 5 p]a;edfon the educator's-academit freedom to free.
speech and experimentation in the'c1assr66m has been raised in the
United States on numerous occasions but only rare]y in Canada

Anderson (1986b) asserts that the substant1a] disruption" test l

¥
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of thé Tink » decision should also apply to teachers in this .
instance. In providing a summary of limits placed an acadentic fwreedom
" in the United States, she writes:

Constitutional rights will not protect the teacher who insists
upon discussing controversial matters in the classroom-when they
are unrelated to prescribed educational objectives. Any
discussion on controversial matters must provide a balanced
presentation of prescribed subject matter. (p. 62)

i
It is unknowﬁ how the courts will ultimately deal with éhé
*academic freedom issue i~ L-ﬁéda; The findings in R. v. Keegstrg,
i} however, present some guidance in this area. A]be'rta high school
‘Eeacher_Keegstra was advised by schopT officials on several occasion{
to refrain from ﬁéaching the "Jewish éonspiracy“ theme in his courdes:

and contending that the Holocaust was a hoax. His subsequent

.dismissa1'was upheld by the 3card.of Reference in Keegstra v.‘Bbard bf

'EdUCation of the County of Lacombe No. 14 on the:basis that he refused
to abide with the directives of the Roard of Education and did no£
adhere to the social studies curriculum.

Fo]]owiné this hearing, criminal*proceedings were'bréught agéinst
Keegstrq on the basis of the hate provisions of the" Criminal Code in
R. v. Keeéstra. Justice Quigley rép]ied to Keegstra;s reliance on the
freedom of expression argument in stating that "in my opjnjon, thé |
WQrds 'freedom of‘expressi6n"as used in seétion 2{b) of@;ﬁe Charter‘
‘does not mean an absolute freedom permitting‘an anridged right of |
speech or expression" (p. 268)." f;e:statement continueg by adding+

, that, in this instance, tHe limitation ;o Keegstra's freedom of

expression in the classroom "is reasonable, is prescribed by law and

!
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@
is demonstrably justified in a free and democrﬁtic society and in
particular in our own Cahédian society" (p. 277).

The fact that Keegstra had been advancing his - ﬂtéﬂ be]iefs to
students for a number of years before detection was unfortunate and
embarrassing to education officials at all levels, ranging from local
admipistrators to the Minisfer of EQUcation. Andefsdn (198§b)
provides four recommendations to assist school boards.in'en;ufing,that
tgﬁéﬁ%rs present curricular ﬁssjgé in an appropriate manner: (a)
local goals and\objectivés should be c1ear1y.enunciated after
consultation with;staff, (b) teachers should be advised of the goals
and provided assﬁstancé with questionable materials, (c)
administrators sgou1d make themselves familiar with all materials in
order tohadvisé teachers appropriately, and (d) teac>rs should not

present controversial issues in a distorted or -unbaianced manner.

Criticism of an employer. Free speech outsidp‘fhe classroom iis

another area that has received little attention in Canadian courts!.

MacKay (1984a, pp. 281-282) indicates that American decisions have

3 a

wgenerally s@pported a teacher's right to publicly criticize a schob1
board or administrator as long as the comment§ are not reckless
accusations or grossly 0fjgg§ive-remarks. ‘

A: Alberta pre-Ch;rter case did not follow the U.S. 1e;d in this

regard. In Morris Rees v. Northland School Division No. 61,.Justice

Medhurst assessed the right of an aﬁp]oyer to discipline a teacher for

making public criticisms against the school jurisdiction. The court

-

4

o
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s

ruled that the societal expectation (at that time) regarding'freedom
of speech did not allow an emp]oyee to make disrespectful and
derogatory comments regard1ng the actions of an employer. It was

decided that a person has a societal right to freedom of speech and

» ¢

freedom of act1on but not a]ways the r1ght to make speeches attackwng

or acting against somebody and then to draf>a pay cheque from that

N
!

same person. o A

Charter- “hased. dec1s1ons which would shed 1ight on this issue have
not been 1ocated. It is poss1b1evhowever, thzt ¢ the basis of the
Rees case, an employee's right to freedom of expression wod]d have to

be balanced against the Toyalty owec tosthe employer and,the

reasonableness of the action.

Criticism of teaching col]eagues. Teachers in Canada are limited
o
by codes of ethics adopted by prov1nc1a1 profess1ona1 teachers'

assoc1at1ons that regu]ate the manner in which they may d1rect

<

cr1t1c1sm of the performance of other teachers In Cromer v. @E1tish

a
Co]umb1a Teachers' Federat1on a teacher cha]]engéd th1s requwrement

w
s,
under the “freedom of express1on provision in the Charter. Cromer -

claimed that her status as a parent provided her the right to comment
openly regard1ng the actions of anoiher ‘teacher. Subsequent charges
of unprofessional conduct were revieyed by the Supreme Court of

British Columbia.

. Mr. Justice Mackoff of the British Cb]umbia Supreme Court

rejected Cromer's contention that she spoke as a parent and not a



~teacher in stating that "regardless of the capacity in which the

56 °

-\‘,}

professioné1.person acts or speaks, he or she is bound at all times to

conduct himself or herself in accordance with the profession's Code of -

Ethics" (p. 5).
. In review of the denial of the right to expression the Justice

added that. 'the Code of Ethics does not preclude the petitioner

W

s[Cromer]‘from actinc < a concerned parent, nor does it deny her right

of expressing those concerns ... it merely provides that she must
express them by following a certain procedure" (p. 5).

Mr. sttﬁce Lambert of the Cowrt. of Appeal supported this

'decision in asserting that "I do not think people ar2 free to choose

the hat they'will wear on what occasion” (p. 292). Regardless if

educators are acting as teachers or parents, their ‘onruct must adhere -

to professional codes of ethics at'all times.

Dress code issues. Af the present time, school boards may

-

typica]]y.state rengations regarding dress codes. A board's

.authority to regulate appearance of teachers and students Wbuld have

to be balanced between the administrator's duty to maintai%\prder in a

school as conf.irmed in Ward v. Board ef School Trustees of Blaine Laﬁe

and ‘an individua]'svfreedom of eXpression through dress. &
AN
United States' dec1s§§ps on ‘this matter have var1ed "The L
importance of the teacher as ro]e magel for- the students also led some

U.S. courts to uphold school-board rules about appearance and dress

(Mackay, 1984a, p. 282).

e
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In respect of teachers Iappearance Ahderson (I986b) writes that

"1f a teacher s dress was persona11zed but in no way disrupted the

;f'°~

schoo] proceed1ngs or. detracted fromq%he schbo] objectives, it is

5‘un11ke1y that an emp1oyer would be ab]e to restr1ct the individual~-

¢ :
freedom of ‘a teacher to dress as-he or she w1shes“ (p. 66).

.

k.o

' EJ B

J No Charter based cases are available in this regard.

~ . : PR P

* Peacefu] Assembly and Association

L : ,)f

The rﬁghts to Qrbuﬁ express1on of opinion by word or C
e S

demonstrat1on and that of Jo1n1ng ina common Jawful cause with others

/

’

- have 1ohg beén taken for granted by Canadians. The acts of

assoeﬁating with people of 1ike minds, of forming groups in favor of

or oppos1t1on to g1ven subjects are undertaken in some soc1et1es only
R

','at the_r1skhof severe punishment. It is appropriate that the Charter

o~

Limitations to Assembly"

@

'éhouid reinforce our fundamental right to freedoms of peacefu]

assemply and association.
. ¥
ST .

.9
G

Again, there are feh Canadian cases concerning theSe rights in
education and'the inf]uehce of American decisions is uncertain.
Judgements oh issues pertaining to expression of opinidn in Canadian
courts have indicated a tendency to balance the duty to maintain order
and discipline tn the‘shhoo]s against individual rights.

In the pre- Charter freedom of assemb]y case of R. v. Burko,

"“__"7

un1verswty students were conv1cted of trespassing in the1r prev1ous



schoo1 while d1str1but1ng newspapers cr1tﬁca1 of the‘school S

‘ adm1n1strat1on; The Court contended that it was contrary’to the
public good to permit individda]s on public or secondery school
,property without the permission of the proper autﬂprtt;eécfor\the
purpose of d1ssem1nat1ng 1nformat1on (p. 3;6) ' MacKay (1986e)
indicates that "there is no evidence in the dec1s1on of .a seriols
attempt to balance the r1ght§ to peacefu]]y assembly in a pub11c p]ace_l
ega1nst the schools need to maintain order" (p. 36- 37).

MacKay (1984a) deseribes an ﬁntident et the yniversitytpf Monetoq
in 1982 where stuaents occupied an administratipn’bujldinéﬂin'protest
of increaseg/in/fees. The judge, in consideringmthe etudents' appeel
again§tvexps1sfon, "stalted that the co11ective~right te;untmpeded.'
/education prevaiied“ (p.‘306) over the students' right to peatefu]

; dssembly. ™

\
Limits to Political Participation

4
Anderson (1986b, pp. 66-67) mainfains that while the right to

express political views stems from the freedoms of expnﬁag@on and
e @,
opinion, the right to associate according to thoieﬁpolitica1 views 1s
" protected in the guarantee of 'freedom ofvassociation.
Charter-based.cases ruljng on the extent to which employers can
regulate the po]iticé] participation of employees are not available.
In a revieh of the possible impact of American decisions upon future
Charter issues, Anderson (1986b) writes that “the right to associate

l’l

and the right to particifate in political act1v1t1es is not an
r
N
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absgjutevfiéht purSuant to the con: “itutional guarantees” (p. 87).
Any.Timitéﬁions placed upon the rights'of employees to
paﬁticipate in_po]itiéa1'§ctivities'wou1d have to-be balanced against
tﬁe'interests of»ehp16yens. For*examp]e,.teacheré,afe prohibited from
acting as members of school boards by which they are employed.
Participétion'on town‘cougciis, provincial 1egis1afures and federal
Parliament, however, is‘permjtted because of fhe division between the
teacher's politjcal status and the interests of the school board.‘vThg

A . . ) . ) &* .
division of interes as the office moves from council, to

4

| legislature, to Parlia

¥

_Anderson (1986b) provides the fo]]ohing caution to education
officia1s'ih’respect of po%ity development in this area:

In deviging policies regarding political activities of employees,
‘it is essential that the individual freedoms of the employee be
recognized and maintained if at all possible. Only if the
employer's interests would be adversely affected should the
individual right to hold and maintain opinions and to participate
in advancing those opinions, be curtailed or limited. (p. 67)

Unjon Activities
" The exjstehce of labor unions and professional organizations in
Canada is evidence of the right to join together for a common

purposé. Collective bargaining is well rooted as an accepted role of

' Ghagter as supreme law no
: S e Rae ,
government agency may negotiate inge dnyicdklective agreement clauses

¢
$

unions and since the procTamation ofé¢

A

A

that woul® withhold any entrenched riéhts.

Trade unions have since challenged employers in claiming that the

freedom of association provides the additional right to perform
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whatever act1v1t1es are essent1a1‘to the funct1on1ng of the

organ1zat1on. Recent court dQC1s1ons have addressed these cha]lenges

and generally have affirme; that the intent of the Charter is to

protect the freedoms of indtvidua1s and-not the goa1s-and‘objectiVes

of ‘unions. To date, the courts have considered non-school issues.-

The relevance to education, théver, seems clearly established.

- ‘Right to strike and bargain collectively. In’the April 9, 1987

SUpreme Court of Canada decision of Alberta Union of Provincial

Emplnyees v. Attorney Genera1 for Alberta it was ruled that the

treedom of associatﬁon_of the Charter does not protect a union's right
to bargain collectively or-the right to strike. It was found that
Alberta 1egis1ation'prohibiting provincia1 government emﬁ]oyees,
po11ce f1re fighters and hosp]ta] workers from str1k1ng :nd imposing
compu]sory arbitration did not- Bffend Charter provisions. |

Two other Supreme Court of Canada decisions, also dated April 9,

1987 expressed s1mn1ar opinions. The Public Service'Alliance of

Canada ruling determined that employees of the federal. government and.
its agenc1es are not guaranteed the r1ght to strike or to bargain

collectively. Saskatchewan dairy emp]oy%es in Government of\}:>

Saskatchewan v. Retail, Wholesale and Department Store Un1on_toca1s
also found that nrovincia1 1egis]ation~temporar1]y restriEtﬁng.strikes
and Tockouts -was not in v1o1at1on of the Charter.

w  The related reasoning of the courts in these three cases

concludes that any 1eg§s%etion 1imiting negot1ab1e jtems between



governments and their emp]oyees is not inconsistent with the Charter

s

since the Charter does not provide for any specific method to resolve-
disagreements as an alternative to str1k1ng. Resolution of

vdisagreements must come from other statutes.

- o
q

Right not to associate. One of the surprise effects of the

constitution uoon the organized labor movement in Canada is the
"serious doubt wh1ch the Charter has cast upon the const1tut1ona1
va11d1ty of mandatory union membersh1p, commonly.referred to as the
'closed shop'" (Reyno]ds, p.3).
| List (1985) comments on the issue in stating that “the 1abor'
" movement, which hailed the Charter of R1ghts and Freedoma as a
constitutional guarantee of union r1ghts is finding that the Charter
can be‘'a doub]e edged sword" (p. B3). The two- edged sword of sect1on
2(d). allows for the freedom to associate but a]so the r1ght of an
| individua1 not to associate if he so desires. «
of re]evance is the Supreme Court of Ontar1o judgement of Lav1gne" -

V. Ontar1o Public Servwce Employees Union dated July 4, 1986

Lav1gne an Ontar1o college teacher, _was. not requwred\to be a union
member but was bound ;y the co11ect1ve agreement to pay compu1sory
dues by a "check-off" provision. He cha]]enged the const1tut1ona11ty
of the use of his. union dues for the ;upport of non-cd}tective
bargaining causes suchbas4support for abgrtion laws and the New
,Democratic Party. The court found\that Lauigne's‘freedom'of

association was violated, as the teacher was forced to combine his

B -



financial resources with other members.of the union for application to

~

-“»y‘urposes which he did not support. Th1s decision- haé the potent1a1 to
severely 1imit union act1v1t1es to co11ect1ve barga1n1ng purposes.

, Union support of po11t1ca1 part1es, societal issues and support of
other unions coo]d be 1§mited. An appeal of the decision is pending -
and the case will, in a]ﬁ like1ihood, end up in the Supreme Court of
Canada. |

In the coming. years, the courts will seé numerous.cases from both
tnions and their opponents to further define 1abor issues-in Canada.
0f relevance to educet1on the quest1ons rema1n as to whether
-1egis1eted membership in teachers' assoc1at1ons-1sr (1) app11cab1e to
the Charter as a»government activity,'(é) a restrittion'On a teacher's
trjght not to associate, and (35 whether that restriction is'reasonab]e
in a- free’and democratic society»(Reyno]ds 1987, pp.'4-5).v.Recent

‘

amendments to the Br1t1sh Co1umb1a School~Act wh1ch wou1d exclude

pr1nc1pa1s and vice- pr1nc1pa1s from compu]sory membershwp 1n the
- teachers' union (Fris, }987; p.~10) will 11ke1y be contested on the
basis of Charter-based freedoms. . These issues remain for future

consideration-

summary‘
It would be a serious .error to assume that the Charter has
"const1tut1ona1wzed all leg1s1at10n and governmenta] pract1ces that
baffect fundamental freedoms It would, however be reasonable to t

,recogn1ze that the Judﬂc1ary has the potent1a1 to great]y a]@er the
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delicate balance between the requirements of society and the rights of

persons.

The discussion of rﬁghts and freedoms in this chapter 'has shown
that the effects.of the Charter are in the very ear]y‘stages of court
definition. NewAand interesting applications to qug:;gsﬁxore .

.inevitable but it is incumbent upon those present1y jnvolved in the

profession to recognize their respbnsibiTity to take account of the
A ‘ : ’ .
-known fundamenta1 freedoms of students, parents and teachers.

i

Freedom of consc1ence and re11g1on will, no dbubt affect
'eurr1cu1um content, part1cu1ar1y on the controvers1a1 1ssues of sex
education andvevolut1on. The present stance of a1ﬂow1ng governments
- to reésonab]y regh]ate:a]] a]ternatives of education confirms the
Canadian attitude,ofﬂthe imporfance of‘eéocation for the good of
.society. While tutoraée and‘ small religious schools are ecceptab1e
alternatives, society mLst be assured thet the needshof'students are
met. Pub]ic'schoo1 re]igiouS‘instruction and exercise remain an

.
integral part of those needs

Although we are fre% to th1nk and believe as we choose there is
a responsibility to expr SS fhese op1n1ons in a manner that does not .
significantly d1srupt soc ety Any limitations p1aced on express1on'
must meet the balance of 1nterests test between the rights of
individuals and needs of spc1ety Teachers are lJmlted_ln their r1ght

to express personal opinions to students or eveg about their employer

1

‘ ! |
to any audience.  Adherence to the professional codes is required,

regardless of the circamstance.
. \’\‘
.4& - . ‘

\
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Courts are ready to place limitations on collective rights to
assemble and ngonstfate, but only so far as to ensure that order is
maintaiﬁed at the assembly point. Fewer 11mitatﬁons‘w{11 be seen for
polifical participation. Trade unioné have found no guarahtees in the
Char£§§ for their acﬁivitieS'and may‘even witness a deterioration in
their ability to req&i;e mandatory membérship.

The State; in repreéenting the interests of saciety, must ensure
that in adopting "reasonab]é" regulations the }reedbms of iﬁdividua1s
are notjundu1y limited. Canadiah society has long reﬁognized that
greater 1im§tations may be b]aced on the rights of the young. It is
ﬁot only the responsibility of education officials to recoénize and
observe the freedoms of persons in the educational community but,
additjonally, to administer "réasdnab]é" limitations for the good of

T
&t
S

5 wro

: ECe

society as a whole.
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CHAPTER IV

Legal Rights

Introduction

S 7 to 14 inclusive are labeled as the “legal Rights"
prov1s1ons of the Charter. At first reading of these. secftéﬁs the
reader ga1ns the 1mpress1on that the rights 1nc1uded are Qgs1gned for
individuals in conflict with the Jaw. Although th1s\:§‘accurate, these
rights also serve to protect pefsoﬁs from public au;hor1t1es 1n respect
of unfair procedures, thus holding imp]ications[for'educators.

These eight sections eithef identify or imply that "everyone" and .
"all persons" are covered by the provisions. éecéuée section 1 a]]oWs'
for reasonable 11m1tat1ons to be p]aced on all rights in the Charter,
however the extent of app11cat1on of the legal r1ghts prov1s1ons to
children in school: settlnés is not always c]ear

For the purposevof this chapter, d1scuss1on of.the 1ega1 rights
will be limited to: section 7 (L1berty and Justice); section 8 (Search
| and Seizure); section 9 (Detention); section 10 (Rights Advisementf; and
section 12 (Punishment), as these issues are the main pointj/gj/concern
for education officials. | |

‘ . o | - &

Liberty and Fundamental Justice

Although section 7 of the Charfef contains broad phraseé and
principles, important specific'egycationa1 considerations have evolved

from this provision. This section reads as follows:
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7. Everyone has”the right to life, 1iberty'and security of the
person and th# right not to be deprhved thereof except in
accordance Wi&h the principles ofhfundamenta1 Just1ce
///Due to the genera] nature of the terms used in th1s sect1on it has
been used E%ﬁﬁhmerous challengers to the Charter who are unable to base
Ry ,’
their ar énts on specific rights. These challenges have uncovered
var1ous“ﬁssues re]ated to education which will be discussed following a
two-part analysis of "the right to Tiberty" and "principles of

fundamental justicet”

Right ‘to Liberty - . : .

The elusive term, "liberty," has-been the subjett of definition by
the Afferican courts for a numher of years' and only recently in Canada.

z

Anderson (1985) describes an‘opinion of'Justice'Doug1as in what has
been often-referred to as an American definition of 1iberty:

1. the autonomous control over the development and expression of
one s 1nte1]ect interest, tastes and persona]1ty,_

2. freedom of choice in the basic-decisions of one's life .«
respecting marriage, divorce, procreation, contraception and the
educat1on and upbringing of ch11dren and

3. the freedom to care for one's hea1th and freedom from bodily
restraint or compulsion, freedom to.walk, stroll or loaf.
(pp. 13-14)

In the Charter- based case of We1nste1n V. Minister of Education for

British Co]umb1a addressed in Chapter I under the app11cab111ty

question, the court descr1bed liberty in re1at1on to section 7. Justice

Callaghan fe]t that Tiberty:

kY

-

Denotes not mere]y freedom from bodily restra1nt but also the
right of the individual .to contract, to engage in any of the common
occupations of 1ife, to acquire useful knowledge, to marry,
“establish a home, and bring up 2;; children, to worsh1p God
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accord1ng to the d1ctates of his own consc1ence and generally to
enjoy those privileges long recognized at common law essential to
the orderly pursuxt of happ1ness by free men. (p- 56\

©

©odn th1s sect1on in order to st1mu1ate awareness that such uncerta1nty

. ~n,,

and breadth can 1ead to an un11m1ted number of 1ega1 cha]]énges It is

interesting to note that both the American and Cahad1an def1n1t1ons of
o

At

'“11berty“ had- reference ' to educat1on ": . S

Pr1nc1p1es of Fundamental Just1ce

o

The r1ghts 1dent1f1ed in sect1on N cannot be den1ed from'anyone

- }',

excépt in accordance with the principles of fundamenta] -justice." The

+ N
\ »

O .

1ntroduct1on of the new and unfam111ar concept of "fundamenta] Just1ce

has proven to be the, subJect of cons1derab1e debate in the courts and

. uncerta1nty of the part of the ]ega1 profess1on This concept has been

used 1nterchangeabﬂy with the’Amev1can doctr1ne of "due process and the

established Canad1an doctr1ne of “natura] JUSt1C8 “inherited from the

courts of Eng1and. Add1t1ona11y, w1th1n the 1ast decade the doctr1ne of

~ “fairness" which is included in the rules of natural justice has evolved
in €anadian law. Although these interre1ated concepts have dtfferent
roots, they are better known in law than that of fundamental Just1ce

In relat1ng these concepts to the Charter, Gald (1983) prov1des the .
following ana]ysis;' |

It is reasonable to predict that the c/ﬁr in interpreting the
phrase "principles of fundamental Just , wi11.]ook to previous
court decisions which have given meanirg to the concepts of
"fairness" and "natural justice" in administrative law. Likewise,
in furthex defining the latter concepts, the courts will be likely
to look at decisions interpreting "fundamenta1 justice" in section
?~of the Charter. (p. 290)



In addition to providing Camadians with constitutionally entrenched
procedural protection, section 7 can also be given sﬁbstantive

‘

application. That is, not only may court rule that a person was denied
. - ~N .

a right due to inappropriate administrative srocedures, but may also

declare that a law in itself is unjust in that it infringes upon the

rights of persons. These two elements, substantive app]fcation and

pfocedura] rights, inherent in the "principles of fundamental justice"

provision are addressed bélow.

Substantive Application

H‘Earlg wriéérs in the fié]d, as well as judges, held differing
opinions on whether the framers of the constitution intended section 7
to give courts "the power to review subStant{ve law and to declare
unjust laws unconstitutional" (Christian, 1984) p. 239). If this was
the int%ntion, this judicial process would be a ‘radical deparﬁure from
the Ané]o-Canadian tradition for cﬁurts to rule only on the procedures-
used to adminiéter law enacted by elected representatives and not on the
content of theée Taws.

Sect%on 52(1) of the Chérter already allowed courts to dec]aré laws .
"éf no force or efféct" if these laws were inconsistent with
Charter-identified rights. The inclusion &f. the power to review -
‘substAntive law wouid a]iow the judiciary td'reject any law that proves
inconsistent with the\pr{nciples of fgndgmentél justice regardless if
Charter-issues are addressed in that law.

This concept 'is derived from the American doctrine of "dug process"
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.'that_allows review of'procedura1 fairness as well as the content df the
»1aw Tremb1ay (1984) ahd Christian (1984) reference a-number of cases
that offered oppos1ng Canadian rulings on th1s issue. |

In a pre Charter article, Enns {1981) wrote about h1s concern that
‘the courts only dealt w1th the procedures used. to adm1n1ster the laws
~and did not deal with-the moral issue of,whether the pro;1a1med Taw was
ethiea1]y right. He states that hto'dea1 with procedure alone i® tc
.dea1 with only part.of_the jssue - the technical part; The quest{on of
rightness or wrongness of the orjgina1 decision does need td be
eonsidered” (p- éS)
. Enns' concern that the. pr1nc1p1es of natura1 Just1ce did not go far
enough in administering Just1ce 1s now partwally alleviated by the
Charter-provision in sect1onv7. Tremblay (1984),v1n his review of‘a
court decision on~this duestion, writes:
Accord1ng to the court, if the ' pr1ntip1es o% fundamental 3ust1ce
guaranteed procedures on]y, such as the principles of natural
justice, the courts could never review the content of the law [as
provided by section 52(1)]. Therefore, section 7 had to be-

substantive in order for the court to have the power to review ‘the
content of.the law. (p 204) _ . ,

The earlv divided debates as‘ to whether ptrsons will be allowed to .
.“{EI
challenge the content of 1aws and government po11c1es or on1y the

V 4
_ 1mp1ementat1on procedures. has s1nce %een effect1ve1y reso]ved by the
\
Supreme Court of Canada in the refere@ce case of Re Sect1on 94(2) of the

5

Motor Veh1c1e Act (B.C.). In h1s Judgemen t, Justice McIntyre writes

that “'fundaménta] 3ust1ce as the term is used in secgﬂon 7 of the

»

Charter 1nvo1ves more than natural Just1ce and 1nc1udes a substant1ve

element" (p. 514) .. Justice wi]sonsin this case supports the -above

.
FION
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statement in asserting that: v

It has been argued very forcefully that section 7 1s concerned anly
with procedural injustice but I have difficulty with that
~proposition. There is nothing in the section to support such a
- limited construction. Indeed, it is hard to see why one's life and
Tiberty should be protected against procedural injustice and not
substantive injustice. (pp. 518 - 519)

@ :

Procedural Rights

As opposed to enabling the examination of the content of a law,

gection 7 declares that deprivations of rights cagioccur'bﬁt only if
such déprivations are in accord with the rules §f natural justice and
fhe doctrine of fairnes§{ The reader is reminded that these two legal
Eoncepts'are not mutually exc]usive‘}n that fairness is an inherent part
of the rules of nétur§1 jusFi;e.

KIn order to undersfand the ﬁnterp]ay of these doctrines in relation
to the rules of fundamental justice and the manner of implementation

required, the functions of administrative bodies or tribunals must be

classified.

)
4

Functions of administrative tribunals. Administrative law is "that

area_of law tﬁat concerns the ofganﬁzatibn, powers and duties of
administrative decision-makers. Administrative decision makers are
beop]e of bodies who are giVen their authofﬁty to abt'by legislation"
kMacKay, 1984a, p. 391). | |

A study of administrative law reveals tﬁat school boards as
administrative'bodies o; tr%buha]s have been delegated the aﬁthority by

provincia]‘gtatutes to serve the public interest in relation to -

A\
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{
education. To a degree,‘school board powe}s may‘be further delegated to
, execqtive officers of the board. 'In this régard Ga%] (1983) describes .
that the operations of a board may be classified into four distinct
functm%g ;iCh carrying varying degrees of d1scret1on

1. In carrying out the "legislative" or ru1e-making function,
boards have wide discretion in establishing policies. :

.2. "pdministrative" functions in which decﬁsjons of a board or f
officer are made on the basis of geneéa] po]icy'set out_{nvschoo1 act;
| and other statutes carry cpnsﬁderab]e digcretion for the estab1ishmenf‘
of speci?ic policy apﬁ.actio%. P

3. The ﬂmﬁnﬁster?al“ or ex%cutive functions are thosé that do not
require the exercise of:discretion. The.éimp?e'execution of detailed
regulations that do not set policy are included in this cétegory.

4. "Judicfa1" or'”duasi-judicia1“ functions wheréb; a board
“adjudicates upon matters on the basis of established policy usua]]y
requires 11tt1e d1scret1on A board hearing an appeal from a'student
facing expulsion has Jittle discretion should the documentation support
“-such action. Additiqna1 discretion may be available, however, in
“reépect 0?:the tggm;,of the expulsion.

For the purpose of thlﬁ.thesws 1t is not necessary to draw the
dwffﬁcu]t distinction between these two judicial tr1buna1s and "to
define a judicial or quasi-judicial tribunal as one which exercises a'

‘ function by which thé ﬁribuna] has 'the power to adjudicate upon matters
involving consequenceé to individua]s'“ (Gall, 1983, p. 285).

Gall p]aces these four functwOns on, a continwum: |

At one end with a large policy- sett1ng role and possessing a 1arge

A4 ' Y
1 .

!
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amount of discretion, are the legislative tribdna]s. Af the dthér:

end, with no pclicy-setting rale and no discretion, are the. LE

ministerial or executive tribunals. The administrative and -

quasi-judicial tribunals fall in between. (p. 284)

TQe relationship of the four c1éssﬁfication$ of functions éhd
dégrees of discretion attached to thgm.are further correlated to the
expectationsithe judiciary has placed upon adminis;rative trianals in

' . .
the e;epution 0f thpir powers.

In respect of the‘“]égis]at%ve“ and “ministerial" functions, coﬁrts
will generally not-%ntervene unless a tribunal has enacted rules or made
decisibns outside the boundaries of the auﬁhority grantéd to it by itsf,
‘governing statute. Additiona]iy, any‘aguse of power whereby affairs are
conducted in bad faith is also subject to judicial review. "Policies and
actions which are d%shonest, fraudu]ent,.m§1icious, or otherwise based
upon irrelevant considerations aré included in this latter notion.

)

Readers are aTso directed to the earlier treatment of the

substantive application of section 7 that allows for the judicial

B

* review of policies and by-]aw;‘og boards depriving individuals of their
}ig‘ or ﬁiberties. |

The main purpose of this dﬁséﬁssion was to relate the procedura1‘-
rights guarantees in section 7 to the functions of administrativé
tribunals. In this regard the "administrative" actiops of tribunals may
onTy be questioned should a decision be made in‘defiance of ghe doctrine
of fa%rness. “Judicial" or "quasi-judicial" bodies are required to
adhere' to the more formal rules of natural jaétice. Thereforé, schoo]

boards or their delegates are subject to having either their )

administrative or quasi-judicial decisions guashed by a court if it can

o PP VI



be shown that the board was not conducting its affairs in accordance
~ . g

B

with these rules.

"
B

Rules of natural, justices McCurdy (1968) defines natura] justicé

" in the following manner:’

~Natural justice comprises the rules to be’ followed by any person or
body charged with the duty of adjudicating upon disputes between or
upon the rights of others. The chief rules are to act fairly, in
good faith, without bias, and in a judicial temper, and to give
each party an opportunity of adequately stating his case. (p. 4)

The two basic premises of natural justice are that (a) an
opportunity for a fair hearing should be given to those affected by a

decision, and (b) the decision-maker should not be biased.
. : . . o ;
In respect of a fair hearing, Andersen (1981) offers the following
basic rights as preparéd by the Ontario Attorney General:

1. The right to'reaébnab]e notice of time and place of the
hearing. ‘ ' " .

5] 2. Tﬁ%&?ight'to.reasonab1é information of any allegation :
' respectifig the good character, propriety of conduct, and competence
"~ of a party if 'such matters are in issue.

3. Right to a public hearing unless public security and intimate
financial 'or personal matters are involved.+ —

4. The right.to be_represented by a Tawyer or -an agent.

/5. The right to call and examine witnesses, and to cross-examine
other witnesses. -

6. The right to protection against self-incrimination respecting
the use of evidence in any subsequent civil or criminal proceedings
(as far as the Province can grant that right).

7. The right to reasonable adjournments of-a hearing.
8. The right to a written decisior with reasons upon request.
(p. 10-11) ' ' :

- .

The element of bias in natural justice requires that a tribunal or
decision-maker acting in a judLFial or quasi-judicial capacity must not

‘have an interest im the issue to be decided and must not‘have prejudiced

> -

v
.
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the issues. A school board member, for examﬁ]e, could be accused of
% . .
bias if.he votgd>on a salary agreement affecting a spouse.

MacKay (1984a) makes the point that “school boards gkevexpecteg to

have a certdin amount of bias ins the sense of predetermined views" (p.

5 PASE )

4

52)?%?Tﬁe téct thét'board members have preconceived‘views on various

gubjects a#ﬁ seek to bring about actions that they werelelecﬁed fo do

‘has been détermiﬁed not to be a breach of their duty to act~fair1y. "A

certain amount of prejudgement is allowed a; long as a boara acts in.

good faifh and provideé the affected pétties an opportunity to-be heard".

(. 32). . . | , |
v . _

Ej

Doctrine of fairness. This concépt, often referred to as

procedural fairness, is not a separate standard from the rules of

natural justice; it is the hegrt of natural justice. Where a board or

decision—maker‘acts in an "administrative" capatity, there exists an
obligation to act fairly, which is something Jess than thgiforma¥
procedures referenced to the traditional concept of natural justice.

Farley (1986) describes 'the relationship of these concepts to the

e, . ' L
.decision-making process:’

In essence the -rules require that a person whose rights or
legitimate expectations.may:be affected by a decision be given an
adequate opportunity to state his case and be heard by an‘unbiased
decision-maker. .Ihe doctrine of procedural fairness arguably

" ‘encompasses theg] of natural justice and makes them applicable -
to all types of'§ . which affeet rights or legitimate

~ expectations whemg - decision {ﬁvjudixia1‘in<nature»or merely
administrative: - : v

. ! o 8

,Gall'(1983, pb.,ZSB;rf%90) ‘references tﬁo‘Supfeme @Qurt of Canada
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ru]iggs that found the doctrine qi*fairness‘appiicabieénot gn]y to
judiciai‘and quasi-judicial depisions but also fg/administrativef‘.'
decisiohsi Genera]]y, the courté did not distiﬁguisqibetween the -
concepts of natural justice and fairnesé»becaus; the e]ements_qf each
depend on the nature of the case and the seriousness of the iﬁpéét on .-
the individual. The point .of consideratﬁbn, in each case,,wasfthat_the
tribunal must treat the aggriéved person fair]yi | |

Il
2

[L'JAppiication to educétion The significance of Charter-guarantees

to procedura] rigb&s is unciear at this time. Canadian courts have iong

recognized that qua51 JudiCiai decisions of schoo] boards are subJect to

-

the rules of natura]_Justice. The doctrine of fairness, developed in

Canadian courts over the last decade or so, also allows for the review

Bl

L . . ) .‘Q. . )
of administrative defisions of these tribunals. These review procedures

contained in common law were somewhat balanced by the reluctance of the

courts to interfere with policy decisions of educators. Fbr‘exambie in

the student appearance case of Ward v. " Board of Blaine Lake School the.

court would not con51de3 the appropriateness 0f the school's policy "

against long hair and would only rule on the fairness of the procedures
0 A , v

. T2 .

Tused to implement that po]icy.

Writers in the fipid hold varying opinions of the effect of the

Ay

Charter in th1S regard. Farley (1986) writes that ‘in my view, natural
justice and fairness could have broQided very,simiiar, if not thé.same
hx%tection to students in many instances and 1 do not fee] that the

X
:.,.‘f . t

Charter has significantly altered the protection avaiiabie to students"
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2) . AndLrsdn (1985) on the'otheh hand feels that" , -

~Different procedura] cons1derat10ns are now con51dered by courts’

- suspensions and expulsions is 1ega11y quest

when dealing with pupil discipline cases. Provincial Jegislation -
that fails to recognize the need for procedural safegdﬁﬁds for

{%hable due to sect1on 7
of the Charter (p. 27)

»The quest1on rema1n1ng for educators is; "To what degree must these

proce

- answe

decisi

what

dura] r1ghts be: 1mp1emented in the school?" The uncomfortable -
Fois, "It depends'“ Fariey. (1986) wrwtes that ”adminiétrative
jons.are on a spectrum or cont1nuum with vary1ng requ1rements as to,

procedura] protect1on 1s‘requ1red to sat1sfy the ru]es (p. 41).

The dnsweg, "t depends" var1es w1th the age of the 1nd1v1dua] entall‘

and p

hysical capacities, degree of den‘a1 or infringement upon a right,-

severity and Tasting'effect the?decisioh may have, nature of the

decis

other

be fo

"on th

1on know1edge and training_ofvthe deCisien-maker, and a.host of

poss1b1e conswderat1ons '

Educat1on officials are therefore caut1oned that the procedures to

1Jowed‘fpr each dec1s1on affect]ng the r1ghts of others w111 depend;

e circumstances. It is probab]e that school off1c1a1s W111 seek

the advice of 1ega1 counsel more read11y today than Aan the pre'Charter

years.

admin

-

A1ternat1ve1y, consu]tat1on with Tawyers on the mu1t1tude‘of

istrative decisions made daily would beff611y. ~Thevbest advice is

to Uti]fze-exhaustiye investigative strategiesiprior to the decision and

_ then

decis

to supbort,that information with -an appropriate "common sense"

iqn. The “GO]den_RQ]e“, so well taught by educators, must also be

practiced, parficularlysin relation to the restriction upon the rights

and 1

ibertifs of others.



" Undoubtedly, the Charter‘haslmade Cana@ian Citizens more conscious
of their rights to fair hearings ahd unbiased“processes.b As a
consequence, it'is ]ikely that edpoators wi]] witness increased
proceduraH rights challenges. It 1¥ necessary, therefore that

officials be aware of the fa1rness ru]es and govern their pol1c1es and

act1ons accord1ng1y.‘ Lo ‘ ) L

Educational Issues . A \

The re]ated provisions of "right\to Tiberty" and the requirement
for 'administration in accohdance with\the'"princip1es'of fundamental,
Just1ce are highty re]epant for education officials. ~he educational
substance of these two concepts w1]1 be exp]ored in t@e discussion of

i

the numerous issues surround1ng section 7 wh1ch fo]]o&s

[

. ' N |

Right -to schooling. It is genera]]ﬁ contended by the zourts that

‘the right to attend schoof is included in the right to liberty due to
the'influence of an education in easuring a degree of quaiity'of Tife

<

E

and liberty.

. - Anderson (1986a) references American.and“European conventions that
= N

“includethe right to schooling (pp. 184-186). ”Aﬁthough Canadian
provincial legislation specifically provides for the right and

obligation to "attend school, the Charter's "1iberty" reference

b
[

fz

4

reinforces this. This view was clearly supported in the 1984 dec1§§pn
of “‘R. v. Kind where Justice Barry states that "I am of the op1n1onc£pat
' » S

a child's right to an education is included in the liberty guaranteed to
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it in section 7 of the Charter"l(p. 338).

1
‘It.is 1mportant;to acknowledge that-the right to an education is
included in the Charter, as it is only in accbrdance with the brincip]eé

of fundamental justiéé’that students can be denied this right through

suspension and expulsion. -

«

Student suspensions. In 1961, Bargen reported that ”in‘Canada the
legal right of é board to suspend ér expel a pupil is ... firmly
e;tab1?shed; but the reésonab]ehess of such action is sometimes
challenged" (p. 118). Today, edﬁcationaJ policy ana action that does
-not recogniié'the need fof procedura1 safegugrdé in respect of
suspensions,’eXpu1siohs, and other discip]iAary bractiées is more likely
to be cha]]eﬁéed under section 7 than at the time of Bargen's study.

L

In his review of American jurisprudence, MacKay (1984a) indicates

that the 1975 Supreme.Court decision of Goss v. Lopez will 1ike1y.have

N

application i Canada: b

There the court stated that the due process clause required that
- "... the student be given oral or written nofice of the charges
against him and, if he denies them, an explanation of the evidence
the authorities have and an opportunity to present his side of the
story". (p. 98) ' - : i
In her comments on thﬁs case, Anderson (1986a) writes that the court |

"applied procedural due process safeguards to short-term suspensions
‘(maXimum ten days). The court held that the safeguards- were applicable

‘ becqﬁge étudqnts have a ‘property' interest in education and a ‘liberty’
‘."‘
interest in their reputation" (p. 201).

2y

. Educational administrators must fulfill their legal obligations in':

{
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the process of denying students their rjght to attend school. »Iﬁ

-

addition, the procedures ysed should meet the test of fairness to ensure
that the education official's ethical mandate is met in treating parents
~and children in a humanistic manner. The following suggest1ons for

po]1cy and pract1ce in handling the unpleasant task o( suspend1ng or

expelling students are suggested: v

1. Regulations régarding behavior should be formulated in a
specific and clear manner and communicated to parents and pupils in
a written format. This guideline is inferred from the 1984
decision in Re Ontario Film and Video Appreciation Soc1g4y V.

Ontario Board of Censors.

f'ﬁ.MacKay (1986b) suggests that there is a danger in making rules too
. vague. Rules must provide clear guidance to students in respect of
: expected behaviors ' (p. 77-78).
2. The need for policy specificity must be b&lanced against a need
for flexibility in not unduly restricting the discretionary powers
of administrators in determining discipline measures appropriate to
the circumstances. Severe suspensions mandated in all instances of
drug use for instance would offend natural justice in not allowing
officials to weigh the merits of each case as determ1ned in Taylor
v. Board of Trustees of Langley. ;

3.. The content of a rule must not violate a Charter right unless.
the rule is sufficiently important for education purposes to .
Jjustify placing a 1imitation on a freedom. (MacKay, 1986b, p. 79) _

. 4. Fairness shou]d occur before a decision is made in a matter.
~ This would 1nc1ude at minimum, -a complete investigation into the
c1rcumstances by the decision maker(s) and a hearing or at least
consu]tat1on with parents and student at the . school level.

5. MWritten not1ce of the initial dec1s1on is to be pruvided to
paxents.

6. Parents are %o be notified ¢f a time and place for an appeal or
hearing by a nigrer authority. The parents' right to be
represented by counsel should be included. A reasonable amount of
time to prepare for the hearing is also required.

T, The decision of the appeal body is to be provided to parents in
writing.

/



Application of the above Quide]ines will have to be tailored to
particular tircumétanceé. In any Timitation of a right, officials must

consider both the processes used and the merits of each case.

Compulsory attgndance 1éWs. The 1iberty right has also been used
by parents in oppositﬁon to provincial legislation reqéiring_student
'qttendance in an approved educationa] facility. o

| The'§upreme Court of Cangda ruling in R. v. Jones was discussed
previously in relation to freedom of re1fgf0h. Pastor Jones further
contended that the Alberta requivement to have his private
denominational school approved by department officials infringed upoﬁ
his right to liberty. The court found;that this procedu}e‘did not
violat"“ﬁ@‘g§f 1iberty‘right§. While the liberty provisidn allowed

parert:

: justi 1gﬁfin_Légis1ating standards in order to ensure that a certain
b
qua}ity of education is provided.

T The 1hterre1étionshjp between the liberty provision, alternative

By

s <

6rms of education and fundamental justice is evident in+R. v. Kind. An

P

épp1ication by Paul Kind, a qualified teacher, to have his child excused
from compulsory attendé%ce at school and to substitute efficient
ﬁnstructioh at home was refused by the Superintendent. The court found

that the Superintendent's arbitrary refusal to exercise his option to

exempt the child from attendamﬁ

i

_was contrary to the principles of
fundamental justice of section;ﬁ. Judge Barry believed that the .

Superintendent had offended section 7 because he acted "without

CE
. .
- &
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A}

investigation of his [Kind's] application“or-granting him a heaffng" (p.

346).

| Iﬁ a slightly different view, it has been found fhat parents cannot

‘use section 7'a§ an argument for not enrolling a chi]djin a school or

providing an appropriate alternative educational program. . In R. v.
‘ v o

Corcoran, the court determined that legislation requiring parents to

register their children in a school does not violate their freedom of

liberty. Judge Inder stated that:

I.am ... unable to see how it can be said that the:"duty“ imposed

upon the appellants [to enrol their daughter in school] ...

infringed or encroached upon the "liberty and security of the o
person" of the appellants unden@@he'provjsions of . section 7 of the
Charter .... We live in an orga#ized sdciety in which "duties" are
- : N M

imposed upon us as well as "rights". (p. 329)

Thus, it appears that neither.freedom of re1jgionvn%r the right to
Tiberty may be uséd by pafents to escape provinc%a] compulsory
attendance laws. Provinces must, however, bermit parents the option to
some alternative form of education ougside\df public schools. The need
~for administrators to exercise procedu;aiﬂféﬁrness in administering this

option remains.

Placement of students. Related to the right of schooling are the
questions of a parent's right to decide on where thé schooling should
»téke place and what kind of education shoild be offered.

The decision as to school location {§¢9§% included in the right to
Tiberty.r Anderson (1986a; p. 185) réfere;cés five pre-Charter cases,
ruling that parents have no vested rights in this matter. Alberta

. Y
“regulations, for example, reserve that decision to school officials
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4
provided that parents ‘are afforded procedural safeguards and appeal in
the decision making process. Of re]éQance is the decision in Yarmoloy
v. Banff School District No. 102. The board was held to be in error in’

)

its arbitrary decision "to place a mentally handicapped child in a

Calgary school for appropriate programming. Parents were not properly
con;u1ted prior:to the decision or given an opportunity to appeal in
accordance with the rules of natura] justice. |

The types of educational programs offéred to studént;:is generally
Jeft to educators as Canadian courts have tégditiona]\y not iaVolved

themselves in defining the specifics of an appropriate pfogram. This

attitude is exémp]ified by Justice 0'Byrne in Carriere v. County of
Lamont. It was ruled that a]though the handicapped Carriere child had
a right to attend regu]ar schools, the court would not prescribe in what -

manner the Board must meet their obligation in this matter.

Treatment of employees. Judicial decisions referencing the liberty

proviSion in section 7 to appointments, transfers, promoiions, tenure -

“and termination of employees have not been located. Anderson (1985, pp.
. w1t

23-24) points to the possibility that the "right to 1iberty" includes a
job security guarantee as does the "property rights" guarantee in the

American constitution. This concept has not, as yet, been addressed by

the courts.v -
- 0

. 3
Théré is polcoubf, however, that the fundamental principles of
. N

natural-justice have application to administrators maﬁﬁhg decisions

9

' : @*
affecting the reputation and liveiihood of employees. As

—
)
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described earlier, the courts in the'pést weﬁe'bwepared to apply a _
requirement to adhere to the rﬁ]es?of_natura1-justice only if the
decisﬁOn-makér'wgégexergising a judicial or quasi-judicial power. Iﬁ.’
recent years, this narrow approachikas'broadened "to the position that
those_éxerciéing purely administrative functions have a duty fo act. .
faﬁrly énd not afbitrari]y, and the courts will in some cases require
the decision-maker to give%propedura1 protect%on tbfthose affected:by
the” decision" (Betkton, 1982, p. 159). The duty to t?eat‘emp1oyees in a

: manner consistent wfﬁb the rules of natural justice and the doctrine of

3

fairness found in common law has been the subjegt of 1itigation for a
number of Eears in education.” Thus the Charter Qi]d_produte little or
no changé‘in‘this regard, other than to serve to make employees more |
éware of thé}r right to be treatedvfair1y;
The common 15w application of fairness principles for educafors has

been_reViewed ektensiVeWy by profeszgona1 organizations and writers in
- the legal profession. Iftody (1982) provides comprehensive summary of
Alberta Board of Reference hegrings reéarding teacher treatment and
te%mination of emﬁ]oymght. \Tﬁe rules of natural justice and fairness
procedurés.are”ggnsidered in particular factual settings thus assisting
_the re;derﬁfo’conceptua1iie the application of these doctrines.

| It is beyond this thesis to address these administrative procedures
in providing employees procedural safeguards other than to caution

officials to understand the requirements of the rules and to abidg by

them.
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- & Search and Interrogatign in Schbo]s
Seerches; seizures and interrogation are a common eccurrence in
today's schoo]s The 1ntens1ty varies from the search of desks to f1nd
the source of the gum supply, to the search of a'student s locker to.
affirm the possession of i]]icit.drugs: MacKay (1984a) proclaims that
searéh issues "have assumed ihportance in the schdo] context because of
the.increasing presence ef alcohol and drugs among the student | P
population" (p. 2}9). ’ |

#  The educator's role in maintaining school order and disctpTine in

relation to students' rights, is being subjec. to judiciéﬂ scrutiny; |

due to the Charter and also the»newxfedera1 Young Offenders' Act that
builds upon some Charter-identified rights. .

In order to present the reéaer with a comprehensive review of the
‘current legal provisiens in respect of school searches and

investigatiens involving students, relevant sections of the Charter and

the Young Offenders' Act will be considered jointly.

Charter Provisions

The relevant sectiens of'the Charter include:

R
- 8. Everyone has the r1ght to be secure against unreasonab]e search -
" or seizure.’

9. Everyone has the right. not to be arb1trar11y deta1ned or
1mpr1soned : : L &

10. Everyone has the right on arrest or detention

(a) to be informed. promptly of the reasons therefor;

(b) to retain and instruct counsel without delay and to be
informed of that right; and

(c) to have the validity of the detention determined by way of .
habeas corpus and to be re]eased 1f the detent1on is not lawful.
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The following points are presented aé,eTaboration of the above
. sectfdns: |

1. The reference to feveryone“ having thg sti}ed‘fﬁéhts wou]d.
inc1§de'students. ‘These rights, in turﬁ, would g]so,be subjéct té the
reasonable limitations prescriBed'in section 1. V

2. The precise meaning of the termé “unreasonable search" and
“arb{trafi1y detajned“, wi]1'5e hTtﬁma£:T;-dé;idéd by the courts on a
case-by-case basis. | | ‘

3. "Detained" and "detention" generé]fy involve some form of
forced restraint. Tﬁé?e has'been some upeculation that noon-hour and
after—scﬁoo]‘detentﬁonS’imposéd-as di§cib1inary measures-upon students
may contravéne thgse;sectjons and would have to be supported asva
reasonable ]imitatﬁon under-séction ¥' Judge Russéﬁ]vin‘the R. v. ﬁ.:

As

hearing at Alberta P?ovincia] Court level'shed some 1jght on this issue

in stating that "I think it is unlikely thét Parliament intended that

the rights prescribed by'section 10 of the Charter would extend to the

type of detention imposed as a normal discip1inary measure upon a school

student" (p. 256). Readers are also directed to the R. v G: decision

that proclaimed that studenié are basically in detention by virtue of

-

——— -

compulsory school attendance.

4. Section 10(c) provides persons,the right to be released from.

>

: »
custody if-they are held illegally. This provision holds no'/? \ ¢

implications for educators.
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Young Offenders® Act Provisions o ;T

:

Sect1on 56 of the Young Offenders Act (C@Qada) exnands on ;the

L N

"above Charter r1ghts Th1s 1eg1s]at1on prov1des that certain minimum '

' safeguards must be adhered to before stateménts made by young persons

la— e -

~aged- 12 to 17 inclusive, are adm1ss1b1e in a c0urt

1. /Dra1 or written statements diven to peace officers or other
//persons in author1ty must be vo]untary '

¥

2. Prior to Qny statement be1ng made,, young‘persons must be
advised and. underStand that: (3) there is no obligation to give a-
statement; (b) statements could be used in ev1dence against.them;
(c) they have a right to consult a lawyer, parent adult relative .
or an appropriate aduit; and (d) any\statément made must be in the
presence of the adu]t consu]ted uniess otherwise des1red

—~ 3. Reasonab]e oppartun1ty must be provided to make the statement
s in the presence of that person - .consulted.

It can be seen that the‘Chartgg-r1ghts in sections 10{a) and 10(b)
. )\\ . . .

are morg;specifica11y addressed by the Young Offenders' Act. A

comprehensive discussion of the educational significance of this

legislation affecting young persons‘is‘beyond the“scope of this thesis.

-

-

Charter Dec1s1ons o ' o v : SN

Much of the. specu]atwon surroxnd1ng the app11cat10n of the Charter
to school searches (MacKay, 19S4c, 1986b; qu1naun 1986) has heen
eliminated by recent‘court decisions.v A review of recent"Charter—based
deeisions will serve to ctarify previously unaddressed edutationa1'

issues in the Canadian courts. 1{

. . z ~ » . ) ’ ) .
R. v. H. Inan agpeal of the earlier decision referenced, Justice

Dechene of the Alberta Court of Queens Bench ruled that prihcipa]s and



» S e

P ‘_ . . .;w(-"

teachers -are persons’ 1n author1ty under the Young' Offenders Act" :
e . 7

e'therefore the ev1dence co]]ected from a 13 year o]d boy Was not ;

-

adm1ss1b1e because he- was not adv1sed of*his. r1ghts under the 5_§ More'

s1gn1ff/ant1y for th1s purpose ‘the court held that 1t was not necessary
to ru]e on the app11cat1on of sectwon 10rofcthe Charter to educat1ona1
1nst1tut1ans but had he found 1t necessary, he wou]d ru]e that the'

Charter did not apply in this case. No reasons were given for th1s: ~

argument. - R R : o L e
! ‘ ' I ‘ ) ’ N . .
“In re]ating,this ruling to the school setting, two principles

i X . ‘. , . [ "’ . :Q . L .
- emerge: _ : : . ) _ o

‘1. The.Young Offenders' Act does app]y_td'teachers and.princ{bals;
"therefcre, these "persons in authority‘l are requireﬁAtc advdse students

~cf their'rt ghts 1n cases leading to cr1m1na1 charges

2. The Charter did not app]y to. schoo]saen the f%cts of th1s

case ™ The requ1remept of . sect1on 10 to adv1se per%ons of their r1ght to
. : ' *
know'the reasons for the detent1on and the opportunity to retain Tegal

‘counsel did not exist. The cases of R. v.fL.L.han&IB; v. G., referred

“to below, provide additiona]’insight to this principle.

¥, -

-

R. v. L.L. This Ontario case deals with an administrative school
investigation invo]vinglthe theft of a small amount of money that.-
normally wou]d'not'hayejjnvo1Ved the police. During the course of -

‘?uestﬁoning éﬁyoungfperson, it was discovered that'the boy had ,

cwgarettes )n his possess1on which was contrary to school ru]es

[N

Further 1nvest1gat1pn showed that the ‘boy had sto]en the money and also.




that the c1garette pacﬁhge contained a packet of mar13uana The -

' pr1nc1pa1 had not adv1sed the student of h1s r1ghts at any t1me
Oh the appea] of an ear11er dec1s1on Just1ce Merc1er proc1a1med 1}
”’the ev1dence was 1awfu1 under sect1on 24(2) of the Charter and that the

detent1on (sect1on 10) and search (sect1on 8) were also.not illegal. =~
1 . o

-The reason1ng oﬁ,the court was that
}yi. The school authorities did- not intend to 1ay k cr1m1na1
. charge at the start of the 1nvest1gat1on

'3;~ 2.  The seizure of the c1garettes was prompted by a breach of
: schoo] wu]e T -
3. There was good reasong%o question the boy.' ’

3\ . :

" R. v. G. In another Ontario decision the Court of Appeal’ rev1ewed
the status of a: 14 year b]d student charged w1th possession of a

narcot1c. In th1s 1nstance a pr1nc1pa] act1ng on 1nformat1on rece1ved

-

: from a teacher requested the bby'S’presence and advised him that-he had
" reason. to suspect‘that the student was in possess1on q& drugs ‘The
‘student was asked to remove §1s shoes and socks- apd after- some de}ay,

umar13uana5was founAJJ/bol1ce were thén called in and 1nformed the boy of

his Charter r1ghts ) L - . N
The court,iuled'on the app1ication of - two sections of the Charter:

1. In accordance with the power of the principal to maintain

: proper order and d1sc1p11ne in the school the Search of the student
1 under section 8 was justified and diftated by the circumstances.
There was no indication of the extent of the crime at: the outset of
the 1nvest1gat1on The court ruled that “a principal has a
discretion in many minor offenses whether to deal with the matter
himself, whether to consu1t a child's parents, and whether to call
~ 1in the 1aw enforcement author1t1es" (p. 1) .

]

.'2. The search of thecstudent was not ag''detention" re]ative to
section 10(b) of the Charter as the stu&%nt was already wunder

y



B N B L Y-Bé_‘
detention- through his schoo] attendance The search was-an . s,
»extens1on of normal d1sc1p11ne - oL T ;

Add1t1onaﬂy2 the court prov1ded two c1rcumstances that cou]d
' Y }4 R R N
.result 1n d1fferent\sonc}us1ons S 7;‘ -
1. Where a crime is so obv1ous or. helnbus that p011ce e
participation is inevitable, ‘the reaSOnaﬁJeness ofii search by a
school pr1nc1pa1 may: be,. fh quest1on »*~m-;,1, o
Y 7. where axpr1nc1pa1 is act1ng as’ au agent‘of the po11ce in
~detecting crime and not as a pr1nc1pa1 in ‘performing his duty to.
mainthin discipline in the schbo1 his actwons may be subject to
section 10(b) and he may*be requ1red tb 1nform a student of his
. right to consult a lawyer (p.. \1) .

-~

[ . i c
v Nl Ce LA

. . . S . 'Jffff“ifva N
VHdnter V. Southam News. Th1s Supreme Court of Canada ru11ng

]

revea]ed a number of prTnc1p1es~govern1ng the app11cat10n of section 8
A]though'the,case does not 1nvo]ve an educat1ona] 1nst1tut1on the

opinions of this highgsg.court in Capada are app11cab1e to act1ons of

‘ —
LN j’\q . e
f "l‘ T . . .

education officials' .The relevant pr1ng1b1es noted are:

1. Section 8 creates a r1§ht to pr1vacy or the r1ght to be - 1eft
a]one by government. oo
: o . . ‘
2. - Warrantless searches are bas1ca11y unreagonab]e The onus to
show that a search or any rule restrwct1ng a r1ght is reasonable
_under sect1on 1, rests with the state agent >

3. The reasonab]eness ofi a search must focus on the subject of the
search and its impact upon that subJect Dependence upon
fﬁrther1ng some valid government objectwve may not. be reasonable
4. At some pownt the, 1nterests of: the state in detectwng and

~ preventing crime ‘must” ‘oyerride. thé rlqht to privacy. Searches
should have a credihly-based probabf11ty that the act will be
usefu] and not base searches on mere,susp1c1on

N L.
o e

 Capacity of Dﬁscipltnarian

In Tight of the Ontario judgements reviewed.abdve (R. v. H.. and R.

Srte
4 ) . i



90

/} - ' ’ ' ,‘-" Y
ey, L;L.), it is ev1dent thag ‘the application of the Charter var1es in .

accordance with the administrator's rn]e. MacKay (198€)) suggests that*
~ school authfrities can be acting in three different capacities reiative

BT - L
'to‘sthoo1 searches,. He has coined these as (a) in loco parentis, (b)
educatione1 §tate agent, and (c) police state agent (p. 82).

®

R ¢ )

~In turogparent1s COmmon Jaw has provided that teachers an@ school

officials dre act1ng\as delegates of the parents.  "Pursuant to the 'in

L4

‘{oco parentis' doctrine parents were deemed to have delegated some of
the1r author1ty and powers of discipline over their ch1ﬂdrén to schoo)
off1c1a1s dur1ng the per1od when the children were the respons1b111ty of
the’schoo1" (Rob1nson 1986 p. 94) Nh11e these powers may not be

‘ tota]‘y unirestricted, the doctrine would a]]ow school searches of

lockers, be]ong1ngs and the student's person as a reasonable parent
o D . .‘. S . A

f emaintains'that same right

~An over- reliance upon this doctr1ne in school searches may not be

tota11y appropr1ate Far}ey (1986)41nd1cates that the educator's

.

respons1b1]1ty to ma]ntain order as a representative of the state is

“sdfficient rdtidna1e tQ support their poWef to conduct reasonab]e
eéearches“.(p.'g4). L ]
, . . ) , "

> . e

LY

Educational state agent. qucators have a'dutv to ma1nta1n orden ,

.and diSCip1ine\withdn.a schoo] setting. School ruies and policies are

-

. deve]oped with. th1s purdhie in mind as we11 as address1ng the safety and

protection needs of students. It appears that the Jud1c1ary will not

[
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/
: apply Chﬁrter sear_i. « 7 selzure . =guards fn sftuations wheré teachers.
v"are'searchini fer ,fiju\ce of acz® L, that woﬁ]d violate échgoh rules.
;3. v. L.L. makes the pcwrt‘thai zen ‘€ the search for violation of
school rules leads to ¢ e .o "=2s Tting n criminai“prdseéution, it is
the or%ging] inte 't of Lne investigat - that must be considered. !

Educators are cauli ned, fLowev.r, thét the more intrusive a segrch :
becomes‘ﬁﬁﬁn“tﬁgipri;acy of students, the greater the need for x_
procedural protection. "Body and strip searches will be'addre;QéQ-iﬁ
subsequent sections in this chapter. |

Police state agent. A search for evidence in sftuations suspected

P

in advance as being more serious than a breach of school rules and’that,~
could result in a crimiha]iéharge may place én official in the sécondary.
role of éﬁ agent of the police. In these investigations stricter
practices and_observdiie of bupi] rights must be observed. anc1usions
reached i1 R. v G. clearly illustrate this péint.

| Boards of education shou]d\ﬁdnsider the quest{on of whether their"
administrators éhgu1d be ﬁnvo]ved;gt all. in crimina1.investigations
within the context of EFE‘ngoo]. Searches of this sorf may well be
best left to Eo]ice authorit;es tr;Xned to deal with the - -
circumstances.

' | Conclusions. In'H%ght of the decisions of the courts and the

different roles that educators play, Robinson (1986) offers three

situatjdns whereby school officials will not offeng section 8 rights

L
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against unreasonab]e search and seizure:

_role in assisting in investigations of crimin

) —

-

ta) the ‘'school off1c1a1 thas reasonable grounds_Eg_H;11eve that\
evidence pertaining to the breach of the law or a rule of the
school or school district may be found in the place to be sﬂhrched

“and

(b) the reasonable ground§ are based on a credibly based
probability that replaces mere suspicion or hunch; and

(c) the scope of the search is not exceSsiVe]y intrusive in light
of the nature-of thg infraction and the age and sex of the student
(p. 96-97) , . _

&

‘/ -
Anderson (1986d) takes a closer/look at the role of adminisprators
.J"
in p¥oviding the following advice to {rustees: -

A good practice io adopt is to t1ear1y delineate between the school

administrator's rolé& in enforcing schoo]’ru]eﬁgas opposed to his
at offence7. Where
. 7/

school administrators are embarking upon criminagl law

" investigations, stricter practices and observance of pupil rights

s

must be observed. More lat’tude will be extended to administrators
who are merely enfofcing school po11c1es rather than be1ng 1nvo]ved
in the administration of cr1m1na1 Jaw. (p. 11) -~ : ~

‘\‘

A

Types of Sc¢hool Investigations

»

/
The purpose of this section is . relate specifically the previous

review of literature and court decisions to the practices in which

administrators may become involyv ’

jertainly situations will vary and

a complete guide to searches -ig ical. The principles addressed,

how v

er, will assist the scho§ ‘ in avoiding the possibility-of

e

being penalized under the "remedies" ‘section 24(1) of the Charter.

Random search. The requirement for there to be a reasonable

(

-

suspicion to conduct a search would generally rule out the acceptability

of a random or blanket search. The search of the entire class or all

~
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.\4/ ‘. ) 'j‘.)-

v ~

\ -

&
+ lockers in a schoo1 for “evidence relating to thit:jydfug abuse wou]d
9
- likely’ be se;n as unreasonab]e . ¢ T

Exceptions to the\ébove wou1d’probab1y.be_justified in matters

. , Yy LI .
affecting the heaith. and safety of studeﬂts.l The general tlean-out of o

lockers for cleantiness purposesor search for a dangeroJ;}sebstaeée in’
an unidentified ]ocker would be upheld by%the courts Lkgbinson, 1956, p.
98 .- ‘ ' ' . E . »
) o /,\g;:) Fo ‘
Schoo1 off1c1a1s are al times prompted to” 1n51st .on searches of
b -

persons (students) attending a part1cu1an,funvt1on. On the bas1s of the

' 1

1

‘conclusions'reached "in R. v. Heisler, evan hire ity)quards at a

. . A A h } ~
public function weuld not be allowed to select person random for

~

searches of purses fr the bodjéz?thout reasonable cause.

'S

In this tesg; consent to search was’tbnﬁeeted"With_an'unadVertised
requirement for admission to the event. The court found thatgthe -
etide ce obtained froﬁ Heisler was inadmissib]e as her .rights uﬁder
section & were‘infringed. Heis]er«was not ffereé any choice with

resngctﬁ%b whether or not she would be searfhed and there was no notice

prévided to patrons that they wo

Robinson -(1986) prev{des_the following advice to.officials

intending to search everyone attending a particular function.
. o .
1: «Give adequate . notice of the fact that everyone will be
searched: Notice should be,giVenkin advaqgéfof a function, but
_ notice should probably also be given at the time of entry to the
~»  function. It is probably sufficient for the notice to be in the
» . form of a printed sign. o . , N

L
P

2. The notice should advisg the studentsgthat tﬁey are not
required to consent to being searched but anly those who consent to
b 1ng searched will be admitted to the functlon (p. 101)



*

-

Search of place. No Canadian casés‘haye.beeﬁ located that deal
with the searches of lockers or desks. On the-ba5;§ of AﬁericaQ‘
decisions, cohrts wou{d }ike]y-;u1e that locker séarcheS'ﬁy b -
administrators are permissible providing that the searqug‘aré’*

P
[ )
reasonable under the gircumstances. - , <:7
‘ 7/

MacKay (1984b) writes that: ' - - o
It wou]d.app gﬁtha‘ if a school official is gi;gn authority over
the school p "ses, this carries with it the -power tof search those
premises; including student lockers. This assumption Qs\gased on
the idea that lockers are .school propgrty -and that stgden S are

¥ only given temporary possession. (p 201)

' . @
Robinson»(1986) considers unanswered legal questions regarding
) ' x

searches with or without consent of {Epdents, With or without rental of °

)

lockers, contract conditions for 10@Ler renta]s and assignment of . .

»

Tockers. These ate basically academic quest1ons in 11ght of the' lack of
Canadian ru]1ngs on this 1ssdﬁ§ It is suggested that po]1c1es be

deye]oped'for use and rental of Yockers. Some written acknow]edgement

)

on the-pért of students that the school retains the-right to?

3

insﬁect

jockers at any time may prove useful to school administrators. ]

]

Certainly, locker use produces an expectation of privacy on the

part of students and that priva:y should be :aspécéed as far as is
‘~reasonable within the requiremen- to mairta‘- Proper order and R

,disgiagine'in a school. § . .
i .

Search of persoﬁs. Friesen (1983) describes-Ehat there is a

, ba1an6ing test.that must be applied in schwol .’~iear‘ches.0 The "purpose

and,necessitonf the search must be weighed against the ‘privacy

-



exp2ctatioh‘_of the‘pigce:bejng searched" (p.‘%‘). Locker s¥arches

' . . v : <
correspond to a Qg]at1ve]y:1ow expectaion of pr\ngy and low reasonaqge‘
- & .

cause. OB(.)dy,‘ pocfgt and purse sgar;hes have d& higher priyacy/ o o
expeci® ion and would require a‘gré}ter degrée of suspicidﬁ;"sgkip 5‘
searchéégarg on the high end ¢f bofhfsﬁéctrumé. Mac5a§ (1984a)7;d65
that "fhe”g}eater the invé§ion of the stdé;;ts' priva;y, tHe gréater

*

must be the gvideﬁce that thHg search is'ﬁege§sary“ (b. 220).

: r : ! : : <
In the previously quoted cases of R. v. L.L. and R. v. G., evidence

obtained from students %onsenping to emptyihg pockets and socks: was. .

ffiound admissitle. No cases hhve been’rioted where stud;nts,QerQKforcib1y_
. -

kil i .
quired to remove clothing of a more private
. - o

&4nd physically searched or

nature thaﬁ shoes and spcks.

v ’

Friesen (1§83) compents that “careful judgeiéhts on causes must be

pade‘bgfore administrators engage in search and seizure ... a highly

’

'probable cause should be in evidence before a strip search is initiated”

(p. 10). s Y

Strip searches. Tn consideration of Qngzﬁbove‘it s propose& tha

rarely, if at a11; would an occasionsmancate a body or strip ch of a

N Yo M) . v 3 : i . g N
student in violation of a school rulé. Administrators must consider a(r

numbér of f;ctotj relevant to the reasonableness of .the search? "age o

ra

of the stddent, school record,/Past behavigr, seriousness of the
bﬁﬂhigﬂ::ﬁgkarmation base for the search, ahgifhe need for haste"

(Mackay, 1984c, ﬁ. 11).

-

In his review of an American-decision, Pyra (1987) predicts that
) o



Canadian Eourts‘wi11 test the reasonableness of searches by evidence
that shows that "the search is reasonable in re}ation to the objectives
of ﬁhe search and was not excessively intrusive in light of the age and ,
sei of-the child and the nature of the infraction" (p. 9).

vLegé] considerations are only bne side of the coin for educators.
It would 1ndeed be difficult to 1nst111 in students an appropr1ate
att1tude towards freedoms in a democratic society when their schoo] is
seen to p]ace unreasonab]é 1iqjtations upon these same freedoms for
studlents. Obviously, a stripggéarch can only Be justified in the most
De>?tfeme of circumstances and consﬁdefation should be given to

alternative measures for resolution of the situation.

Incidents such as the ngdom strip search of 24 boys at an Albert

high sCHoo] in 1982 must be avoided. -The students were strip searched
in an 1nvest1gat1on to locate a sto]en watch The watch was not found
during this embarrass1ng exercise but the outrage of parents was fe]t
acroSs the province (Balderson, 1983) Charter vﬂoWations were not
tested in the courts. Neverthe]ess the affair p1aced the integrity of
the entireﬁedué&tiona] comhunity'at risk— The de]egation of legal 4
powers to princfpa]ﬁ,Abe it frdm parents'(ink1oco pérentis)'or from the
state (to maintain order'and.discip]jne) carries with it a stréng moral

ob]igation for fair treatment:

Legal consequences. School investigations such as various searches

L4

or guestioning of students that could lead tovmore'fhan the ordinary

type of school discipline -- that is, investigation of offences for

v
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<

which there could be legal consequences -~ require %ore’forma]
considerations. Pyra.(1987) suggests Eﬁat:

If a studefjt is_detained for the purpose of interrogation or search
‘which might lead to criminal charges being laid, school officials
must: ) . :

ve . -

1. Inform the student promptly of{?he reasons for the detentfon;

Ld
2. Inform the s* 'dent of his right to retain and instrugt council;

3. . Comply alsc w' :h section 56 pf the Young Offenders' Act which
requires that ceicain procedures be followed before any statements
made by a person accused of committing an offense, be admitted.as
evidence. {(p. 12): '

As alluded to ear1ieI, administrators sfould avoid situations that
- would place them in a capacity of a "police state agent" if at all
- possible and leave such investigations to police officers. The R. v. H.

decision implies that even if the rights of the Charter may not apply or

are limited by section 1, the rgquirements of the Young Offenders' Act

would still apply. ‘-é \\\/J

Summar ' L '
summary | o ,

The jud ciary has,chosen to extend the power of the administrator
in school management to allow for reasonable investigations under the
Charter. The courts will continue to be called upon to adjudigate on

the feasonab'eness of searches and interviews but these will-probably be

in the _ontext of the Young Offenders' Act. Po’iries and practices

should be implemented that address the rights provided for pupils in

. v
legislation in our efforts to achieve full regard for human rights in

educational administration.

P S
A,
[

v 4
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C. ..-al Pu ishment

o

Section 12 of the Charter implies that -any buniéhment which is“too

harsh for the offense committed may be considered cruel and unusual:
4

12. Everyone has the right not to be subJected to‘any crue] and

L - unusua] treatment - or punishment.
)

é

©

Common Law
~ Traditjonally, Canadiamteachers maintain a common law. powes to
administer corporal punishment in moderation as a disciplinary measure.

Excessive, arbitrary or cruel punishment may constitute an assault.

Section 43 of the Criminal Code provides for a defense in respect of the
reasonable use of force by a person standing in the place of a parent:
Every school*teacher, parent or person stand1ng in the p]ace of a
parent is justified in using force by way of correction toward a
pupil or a child, as the case may be, who is under his care, if the
force does not exceed what is reasonab]e under the circumstances.
MacKay (1984a) explains that teachers have acquired the authority
to use corporal punishment as a means of discipline under two
principles: (a) the in loco pa,(.t1s doctrwne and (b) the nged to

-

maintain order in thg,schoo] (p. 85). These pr1nc1p1es were explained

in gfeatef»depth in relation to school searches and need not be

elaborated upon Feﬁe.

Role of the Charter

The Canadian courts have.yet to determﬁne if section 12 has changed

n

- the teachers' authority in respect of the use of cor~oral punishment in

the school. ‘It is probable that the'judicﬁary will follow the American

@
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position, which holds thatthe U.S. constitutional provision prohibiting
cruel and unusual punishmend;does_not apply to students at school. This

L‘)
view, coupled with the estab11shed Canad1an tradition, will likely .
© : * 7
assist the courts determining that reasonable corporal punishment in
schools is not in cohflict with section 12. ¢ °
Another consideration in this matter is the interplay of section 7
and the possible need for the application of the'princﬁp\es of-
fundamenta].jdstice. Schmeiser (1985) confirms that: 2
If corporal punishment is’to be applied, it may be argued that
fairness demands that the student be given an opportunity-to S
present his side of the story, and that the punishment must be
meted out by the or1nc1pa1 rather than by the aggr1eved teacher.
%, (p. 66) . S
® 1n respect of the above, MacKay (1984a) writes that "the administration
of corporal pun1shment has not attracted due process protections"”

(p 83) in the United States. He refers to the U.S. Supreme Court

decision of Ingram v. Wright which held that there was no need for a

hearing before the punishment ”becauSejthe authority to use torporal
punishment was a privi1e§e given teachers by law and because there were
traditional remedies for its abuse" p.L83 } .
Anderson (1986d) pornof to another u.s. decws1on that of Baker v. /
-Owen, wh1ch outlined whatvnou1d constitute due process procedures
1. Corporal punishment may never be used unless the student'was

informed beforehand that specific misbehavior should occasion its
use and, subject to.this exception, it~should never be employed as

a first line of punishment for misbehavior; ‘ o

s

2. A teacher or principal must punish corporally in the presence
of a-second school official ... who must be informed beforehand and ,
in the student's presence of the reasons for the punishment; and

3. The person who adm1n1sters the pun1shment must provide the
pupil's parents, upon request, a writ en exp]anat1on of the reasons

—

13
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and the name of the second official who was'preseﬁt. (p. 5)

]

It appears, therefore, that while pupils may be subjected to corporal
. ° - . . N , ‘ ‘ ’
punishment, they are also entitled to the fairvprocedures contained in

Id

common law.

Treatment and Punishment

MacKay (1986a) p01nts out the possible s1gn1f1cance of the
1nc1us1on of -the wor; “treatment“ in sect1on 12 because treatment 1s a . -
much broader term than pun1shment. He holds that it is unlikely that
corpora] pun1shment will be cons1dered crue] and unusual. Other
pun1shments and treatments, however such as "detentjons, writing lines,

~standing in the corner or requiring gpnduef that subjects a{studenf to’
" pridicule (wéarjng'a"gunce' cap or sticking. gum on the end of a .
student's nose)" (p. 21) may” be cqnsidered as cruel and unusua]l
] @%Thié view is legal sbecuiation on MEcKay's part but it does contain

A message ta educators to use reasonable techniques in the discip1{ne of .

ctudents.

Summary - Legal Rights

Bergen (1982) proposes that "the greatest danger to the school or

to the student is not in the breaking of a ru]e by a student but the

R~}

manner in which a school deals with the situation" (p. 3). The‘

entrenchment of the legal rights:provisions in the Chamter of Rights and

Freedoms prefcfibing minimal guarantees for the proieciion of the rights
. . 3

of students has had the effect of focusing socieﬁ&'s éttention on the

Ky



_their control of students.

YT . . R .
Cohd . L ' ‘cﬁ

manner in which schools deal with the disEf;T:nary aspects of education.

-

Prior to the Charter, the rules of natural justice and procedural
fairhese'were a re]ativeTy unknown conceot to teachers and education -

officials. w1tb_the advent of th1s 1eg1s]at1on however a]]-persons

3
are more aware of their r1gﬁts under common 1aw and are more 11ke1y to

resort to judicial intervention if schools are deemed unreasonab]e,1n.

)

The Charter prov1s1ons in respect of searches and 1nterv1ewsx e

“together w1th the relevant sect1ons of the Young Offenders' Act,. have

changed the authority of,schoo1 officials and rights of oupi1s,‘but on]y

in situations where students are in conflict with the law and criminaT
$ - S o
charges may resu]t The traditional role of the principa] in enforcing

"school rules w1th schoo] pena1t1es ensuing therefrom rema1ns unchanged

,There is no doubt however that in the adm1n1strat1on of these

situatiOns adm1n1strators w111 be more conscious of the need for

oF ot

procedural fa1rness . .
The most tmportant implication .of these sections for education is

for officials to makea protéssiona1 commitment to a search for justice °

in school adm1n1§trat1on There is an urgent requirement to scrutinize

adm1n1strat1ve pract1ces to ensure that they are 1ega] and just in -
ré&at1on_to students, teachers and parents. Certa1n1y, teach1ng about

. S - o
the legal rights enjoyed in a democratic society is a ho[]ow exercise if

the schools do not respect those same rights.



S " CHAPTER V

Implieations for Policy and Practice

- Intrdductioh

The 1ntent of this chapter is to offer a number of suggestions as

to how the educat1ona1 commun1ty may formu]ate and enforce effect1ve
ruJes and pol1c1es which complement the Charter.s provisions. It is.
' ahtitihated-that the recemmended prjncieies~fdr practice wi11'a1so

provide.cohesion tomthé materia1 presented in earlier chapters. '
Educat{onhoft}ciaistmdst initia11y.be aware of the spirit and f -
' ‘1etter of the law as it:app]ies to the Charter prior to deve]opihg the ‘
required sensitivity as to.the impact this law has\ih regu]ating'the |

act1v1t1es of educational adm1n|Jant1on It is intended that the-

app11cat1ons to pract1ce included in th1s chapter will enhance the

educator S know]edge in this vregard.

- »‘/. 4

Adan1%trat1on Under the Charter
(ﬁ_‘ T N\

This sectign w111 br1ef1y rev1ew a numb of general principles

for officials respons1b]e for policy formulation and administrators

delegated to enact\those policies. Knowledge:of these principles will
assist edughtors in taking a bositive and“am anticipatory approach to

~

the effect of the Charter in school management.

Legal and Moral Obligatidns

Although the Charter would permit the judiciary to review



o

freedoms. -

103

Jdegislative and administrative policies, it is not likely.that %f

) . ) . " ] / ,
Canadians will witness a radical departure from the traditionally

canervative attit%de of. the judiciary'in intervening into the
operat1on of schoo]s Never;heJess the mora] obligation ex1sts for
educators to examine the1r policies in the effort to maintain an-’

-appropriate educat1ona1 env1ronment without 1nfr1ng1ng unjustly’ upon

the r1ghts of parents students and emp]oyees Thus, educators are

handed a two-fold resppnsibikity: that of adjusting p-:ctice to avoid

1ega]xihtervention and 1itigatid§;'and the greater role of
] . ’ -
demonstrating to students, in particular, the ethical commitment of

the prefession to manage schools within the Charter's constitutional

.

guarantees and the common law.

Justifiable Lihitatdons>

officials must pay particular attention that new and existing
- N

ru]es that contravene Charter prov1s1ons are reasonably Just1f1ab1e
e

“under sect1on 1 The author's contention is that the Just1f1cat10n

for 11m1tat1on of student rwghts must be supported in terms of -

educational objectives and outcomes rather than upon the personal bias

of an administrator or collective bent of a board. The accepted role

of the principal to maintain order and discip)ine within a school

will, in many instances, provide justification for 1imitatigns'to

’



in a court:. - i

reasonable and justifiable?

Wording of Rules -

104

r

Need to Justify Limits

. 5 N
In the event that an individual challenges a rule, the onus is

upon that person to show that a freedom identified within the Chérter
has indeed been denied or infringed. Thelburdén then shifts to the
school tb establish that the challenged rule is reasonable and

justifiéd in the circumstance. Policy makers must therefore think in

< -

these terms during reviews of existing policies and development of new

rules.

Officials are urged to anticipate questions that could be heard

)

1. Is this rule necessary for an edugatidna] purpose?

2. Are the exp}essed 1imits on the protected righfs and freedoms

. ¢ . Y
This advance consideration will assist those who will have to defend

[

the legality of the rules in a court.® Such consideration will also
. . ) - . ' ‘
assist the educators who must justify the rules to parents and
: o . B \ - N
students in a school setting. Educators who do not examine their

rules in efforts to eliminate or minimize occasions for challenges

based on constitutional.grounds will find that courts will become

A

increasingly involved in the management of their schools. £

. ~ v :
MacKay (1986b) argues that the phrase “prestribed by law" in

section 1 indicates that the United States' doctrines of "overbreadth"
& . ) .
and “vagueness" may apply to the substantive content of rules and

L]
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4 policies.
-

N
i

QﬁOverbreadth. MacKay explains that: ,

The .general idea be#ind the doctrine of oyerbreadth is that a rule
which 1imits a right should be no more intrusive of the right than
is necessary to achieve its goal. If a rule is too broad, it should
be "struck down and replaced with/a narrower one. (p.-77)

7 B | . . »' ' N
Vagueness. This doctrine rgguires that rules must_proQide
, ;

persons sufficient guidance to know what be;;5ﬁor$ are reduﬁred for

ir warning. Further, in

s

» ! . I3 ’ - . . - 3 . -
order for administrators to act in a non-arbitrary manner, policies

acceptable conduct in providing them with f

wou]d(hﬁve to provide explicit standards of application. Amorphous
_po]ities could be held contrary to the natural justice requirements of

section .7. '

MacKay (1986b) concludes his treatment of these requirements for

o

policy and rule statemenes by writing:

It is often school hoard by-laws or school rules which will be
subjected to a vagueness challenge because they are not clear.
Vagueness may either take.the form of a separate constitutional
challenge as contrary to the "principles of fundamental justice" in
section 7 of-the Charter or as a disqualification for the use of
_section 1 because the 1imitation is not prescribed by law. Schools
provide a fertile soil f?r such constitutional challenges. (p. 78)

o

Thése doctrines provide a challenge for policy-makers. The common
law requirement for clearly stated rules has to be balanced by the
administrative need to provide for discretion at the implementation,

,ﬁeve1. Ru]%s that gfe too prescriptive, regulatory and-inflexible will

also meet jﬁdicia] review as provided in Taylor v. Board of Trustees of

“



Langley addressed in Chapter IV.

s
L
- .

Communication of Rules

. oo " )
The ruling in Ontario Film and Video Appreciation Society v. Ontario

Board of Censors, described in Ghabter'IV, cautions officials that rules

must be communicated to students, parents and employees in a clear and

accessible form. A

~

The tedious task of formulating policies would certainly be a‘ho115w
i .

exercisé if these same policies are not’ pub11c1zed in some manner.

[

Pherefore, drafters of policy must not on1y ensure that the ru]es are

™

e
easily understandab]e as required under the vaguengss doctrine but also

that the ru1es are adequately distributed to affected persons Ora1

-

rules that restrict rights and carry subspantia] penalties cou]d be

viewed as a violation of the "prescribed at law" phrase of section 1.

’
¢

Hearings for Rule Breakers
=7

Persons alleged to be in violation of a rule should, in some manner,

L 4

be provided a hearingvﬁn accordance with the procedura] reqhireménts.o?
the principles of fundamenﬁa1 justice in section 7.

" The degrge to which éccused indivjdua]s'are\pre ented an opportunity
to present their side of the story and the forma11ty of the proceedings
will 1nvar1ab1y differ with the sever1ty of the poss1b1e§§%str1ctwon of a

I

right or_freedom. Other associated factors addressed in Chapter IV must

N (3
also be considered. . '

For example, one-half hour detention for a gum-chewing incident
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would not require the proeedura] safeguards that would be afforded a

‘student fac1ng a schoog expulsion for ’a_ug offense. Emp]oyeeg‘adviSed

, ) ,Z‘S‘" '\&”a .
of charges 1ead1ng to poss1b1e t@rm1 ‘&%ﬁm of a contract would require a

w:‘*d—

hearing w1tﬁ comp1ete and formal adherence to the ru]es of natural

justice. : ; ‘ .
s
Summary ‘ - N

~.
3

" This brief review has provﬁded'some general guildelines for
administrators developing and enforcing po1iciesvand rules.
MacKay (1986b) provides a cauﬁion tofeducataon e%fitia1s in respect
of the need for ag;jon‘in po]icy decision making:

The number of attual Charter challenges has been few. There is %
still time for educators to put their own houses in order, before
the courts require them to do so. A careful in-house review of

_rules, procedures and penalties may prevent legal action and give
educators a greater sanse of be1ng in contro] of their own '
destiny. (p. 85)

y]
The additional. point to be made here is that the motivation to review

policies should nog“be made merely on the apbrehensjon of legal
A
conseguences. Educators have an eth1ca1 ob]1gatwon to adhere to the.

Tegal requirements in their cont1nu1ng efforts of democrat121ng

education. ~-ra (1987) writes that "it is paradoxical that, while

. . \
~educators extol the virtues of democracy in the classroom, the

principles of democracy are not the norm of school practice" (p. 24).

This situation can only be changed by a continuing conscientious and

&

obv#éus:effort to administer with full regard to the dignity of

mankind.

It is with this intent that ~he remainder of this chapter is,
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. présentpd. The pr%nc?p]es for action listed in the -following pages.

may be—considered a good start in revising educational -pr;

accord with the intent and spirit of“#he Charter.

5 Principﬁes for Practice
The purpose of this sectfon is,td present the findings of this

thesis in a format adaptable to po11cy and pract1ce There is no

attempt to d1st1ngu1sh between statements of policy, guidelines or

procedures 95 suggested . by Alberta Educat1on (1986) in the ﬁrogram

Policy Manual. That delineation remains as a local deeision. A brief
1

~review of selected pr1nc1p1es w1T1 lead to some &ons1derat1ons that
would be appropriately understood as- ph]]OSObh?gaW policy statements
of,a board Pf trustees while others are intended as procedures for
schoo]l administrators. v

—. Exhaustive imp]ementation procedurss are not included. It is_
- Jeft to individual officialsxbb devedce hendbooks of operationa1 o
procedure$ best suited to;meet local needs.

Educators are reminded that this is no- a complete ]e;a1 treatise
of the tega1 imp1ications for policy development. Rather, it is an
attemtt to examine some of thevCharte lated school law in Tayman's
terms, and to assist the school official in antﬁcipating princip1es
for:action. Itris recommended that legal advice be sought prﬁor to |

the'adoptﬁon of any board pg 1£y that has the potential of restr1ct1ng

* i, 4
the rights of persons in eith® Gharter provisions or common law.

Further to the above, the considerations offered are“directly
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)
related 't6 A]bertaxTegis]ation. Applicability to other provinces is
. : . ’

certainly evident but should be made with caution.

The policy issues selected for treatm&nt relate almost

°

exclusively to the rights and'freedpms of students and parents. The
topics repfésent some of the more seénsitive cu;rent issues for the
consideration of administ?ator# intent on keéping abreast of Charter
demands. «THe majority_of 1%tigatioﬁmﬁegarding teacher éﬁE employee
rights surrounds the area of natural justice and fairnes®procedures.

Documgntation of policy. and procedures in this respect were found to

be 6utstde the scope 6f4§his thesis. . c : A

=7.
2

Appeals and Héarings

R}

The inclusion of a general board policy on procedures\to be
fol " "wed in providing for rights of students,‘parents and employees to

appeal administrative decisions serves a two-fold purpose in that .(a)
N

all pub1ics‘ahe advised of the Board's beiief in the requirement for

*

_the application of the principles of fundamental justice in the

operations of the school system, and (b) the board's endorsement and

communication of such a pclicy will increase the school official's

1

‘sensiiivity to the rules of natural justice in their daily

-

decision-making.
Readers are reminded that the application of procedural

safeguards operate on a continuum with varying requirements depending
Vs N . .

on a number of factors addressed ‘m(ie!fuﬂy in-Chapter 1V. For
example, the” due procéss stipu1afidn r a one-day gtudentisuspension
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from school for absenteeism would be less formal than a termination of

emp]oyment hearing for anhemployee charged with the sexual abuse of

‘students.

" The use of words “persons" jor "individua]s" in the following -
principles are intended to apply equa11y to students; parents,

emp]oyeesAor -‘indeed, non- parent supporters of the school system It

o

1s expected that students at a]] times, may be represented by parents

- or guard1ans.

Prior to examining the requirements in: conducting hearings and

~
;

‘appeals it is useful to reviewhthevtwohmajor concepts of the rules of

natural justice: .
SRR

1. The accused must have an opportunity to he heard or,

~
alternat1ve1y, the judicial body must hear voth s1des

2. The hearing author1t\ should be unb1ased as to the outcomes
of appeal,- that is, no one can be a judge in his own cause.

A]thouohfthe:opportunity to be heard-is relatively simple to
arrange in educational nitters “the eoncept ot'bias may:be more

-/
d1ff1cu1t Ord1nar11y, the board of trustees is the h1ghest hear1ng

w v f
_authority at a local 1eve1' however there are possible claims that

, '

the board as a corporate body, cannot be free of bias in a]] cases.

Thus,.appea1s to provincia] authorities, such as- the Minister of

- Education, re provided in some areas ' f

Additionaljy;,the Supreme Court of Canada decision in Kane y.v

“Board of Governors of Universiti of British Co]Umbia.ho1ds two -

_ . o
cautions for boards and superintendents:
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1. All evidence has to be presented n front of the accused
person. Private interviews with witnesses are noi”c?ndoned.

2. }n the event that the'board goes into an "in-camera" meeting
to arrive at a decision, the Superintendent’or~other persons that may’
influence the decision should not be present.

It is 1ntended that the considerations below will prov1de
off1c1a1s additional 1nformat1on in their quest to a11ow 1nd1v1dua]s :
fair and reasonab]e access to Just1ce in appea]s and hearings:

L 1. Prior to any disciplinary action being taken, persons have a

right to the guarantees of the principles-of fundamental Just1ce
identified in the Charter of Rights and Freedoms.

2. Persons accused of an ‘action and threatened with disciplinary
proceedings have a right to request a hearing before the

principal, superintendent or delegate, se board or

delegated committee of the board.

3. Individuals must be advised of their rights to a hearing before
any disciplinary action is taken. -

‘ 4. The hallmark of the exerc1se of dwsc1p11nary authority will be
‘ fairness.

. 5. Every =ffort shall be made by administrators-and faculty members
to resolve problems through effective utilization of school
district resources in cooperation with the accused persons.

6. A1l persons must be given: an opportunity for a hearing if
desired. The hearing shall be held to allew individuals to
contest the appropriateness of the sanction imposed by the _
disciplinary authority, or to contest any alleged prejudice or
unfairness on the part of the official responsible for the
discipline. _ .
7. The hearing authority may request an attempt for conciliation
" first, but if the individual declinescthis request the hearing
shali be scheduled as soon as possible. , -

8. The fo]lowvng procedural guwde11nes will govern the hearing:
' (a) WanEen notice of charges shall be supplied to the
individual. . B
(b) The accused person(s) may be represented by legal counsel.
(c) PeésonS'shall be given an opportunity to present their
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version of the facts and their implications. Te3timony
of other witnesses* and other evidence may be presented.

(d) A1l evidence offered to the hearing authority shall be
made available to the individual accused. In addition

: o he shall be allowed to question any witness. ’

\ (e) The hearing shall be conducted by an 1mpart1a1 hearing
authority who (which) shall make the determination
solely upon. the evidence presented at -the hearing.

(f) A record shall be kept of the hearing.

(g) The hear1ng authority shall state within a reasonab]e
time the findings of the hearing and the decision’as to
any d1sc1p]1nary action.

(h) The findings shall be reduced to wr1t1ng and sent to the

individual.
- (i) Persons shall be made aware of their r1ght to appeal the
\ ~ decision of the hearing authority to an appropriate '

appellate authority, if such avenue of appeal exists.

Specid]neducation prasement. Few areas of educational manhacement
have raiséd the extent of concerns of officiafs and”parents than the
recent debates over fhe plagement of spec}ai needs‘éfud;nts.’ Parenta]

———»demands'forredQcétionaT equality rights under section 15 have been
coupled with the procedural fairness requiréments embedded in section
7. - 4 | &
In Alberta, the need for fairness in deciding who is a Child

requiring exceptioan treatment and the placement or special education

program proposed for a child is recognized in the Program Policy —-
Manual. Alberta Education £1986). mandates specifically that:

Each scnool board will establish a Special Education Placement
Appeal Committee to hear appeals from parents or guardians
disputing decisions affecting students wig@'specia1 needs.

Each school board will establish policies, guidelines, and
procedures for the convening and conduct of the Special Education
Appeal Comr .ttee which reflect the rules of natural jusgice.

(p. I1I-21). ¢ ‘

The regufations further state that if local systems do not provide

9
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appeal mechanifm§‘or do not adhere to the rules of natural justice;

o>

then the Minister of Education will have the case reviewed by a

<2

prov1nc1a1 committee estabiished for that 'same purpose.

~  This prov1nc1ai regulatory attention to ‘the speCific matter of

k.

%

specjéiﬁeﬂucation appea]s further points to the significance of the

fairness elements contained in the Charter and common law. -

|

P,
P
.

J

The nurpose of the foiieWing recommendations is to provide

guidance to schoo]‘systems intending to establish policies and

procedures in this regard.

1.

Board statements should establish the membership of the
Student Placement Appeal Committee. Care should be taken to
appoint members that are competent to assess the case, who'
are impartial (that is non-employees or trustees), who act
reasonably and who are able to provide an independent
/assessment and Judgement
L]

mbership could inciude a combination of the foi]oWing\
registered psychoiogists
medical personnel,

resident parents,:

out-of-system educat._nal specialists, or

other unbiased and competent per%onnei

i

Me
(a
(b
(c
(d
(e

Nt Nt i N et

The Student Placement Appeal Committee sha]i make h

recommendations to the Board regarding the following:

(a) Does the student have spectal “education negds?

(b) What would be an adequate program for that student?

(c) Was the student directed to an adequate program?

(d) If the ‘student ‘is not in an adequate program, to what
program should the student be directed and when7

The Committee ' all hear each student piecement appeai
referred to it by the BOard without undue delay.

‘An appeal must be commenced by parents Witb n 20 days ‘of
receipt of the placement decision of the district

‘Parents snaii be advised, in writing, of their right to
appeai a district piacement decision.

Parents shall be provided w1th: : S

" (a) an appeal hearing held at a convenient time and place;



10.

- 11.

12.

(b) the opportunity to receive and examine all the studeﬁt[s
" school records within a reasonab1e time prior to the
" appeal;

(c) the opportunity to attend the hearing and have an
1n¢erpreter an advocate and/or a lawyer present;

(d) - the opportunity to present evidence, 1nc1ud1ﬂg expert
medical, psychological and educat1ona1 testwmuny, and to
call witnesses;

(e) ~ the opportunity to hear the presentat1on of ev1dence by
district personnel and to quest1on the testimony
therefrom;

'(f) the opportun1fy to decide whether or not the child will

be present at the appeal hearing during the presentat\Jp
} of ‘evidence by the parents;
(g).)a record of the appea] hearing, if requested

Parents and the Board shall be advised in writing of the
recommendations of the Student P3acement Appe.! Committee, |
jncluding their reasons, without delay and in no case later
than 20 daysofollowing the appeal hearing,

The superintendent shall 1nform the parents that should they
be dissatisfied with the recommendations of the Student

- Placement Appeal Committee, they may commence an appeal to

the Board within 30 days of receipt of the Student Placement
Appeal Committee's recommendations. The grounds of appeal to
the Board are limited to the question of whether the parents
received a full and fair héaring according to the procedures
outlined in 7 a - g above. ‘

~.

Administration shall be provide&LWith an equal opportunity
to appeal to the Board within 30 days_ofvreceipt of the
‘Student Placement Appeal Committee's recommendations. If
administration decides to appeal, the parents will be
notified and given the opportunity to make® representat1on to

~ the Board at any such appeéal hearing.

\
.

Should no appeal begfiled with the Board by either party,
the Board will make a.decision on the recommendation of the
Student Placement Appeal Committee at the first regular
Board meeting following the expiry of the 30 day 11m1t for
appeals. -

In cases where an appeal has been filed with the Board, the
decision of the Board i's to be based on whether fhe parents
received a full and_fair hearing by the Student pPlacement
Appeal Committee according to the procedures outlined-
above. If satisfied that the parents received a full and
fair hearing, the Board shall ratify the decision of the
Student Placement Appe@l Committee. If the Board is not
satisfiéd that the parents received a full and fair hearing,
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the Board shallgdirect a second hearing by the Student = - -
Placement Appedl Committee. - '
13. The decision of the Board should be made within 15 days of
- the date the appeal is heard by the Board and should be
communicated to the parents within 7 days of the date of
their dec1s1on

Student marks. To ensure that student eva1uatibn procedures
followed 11 a school have been fair afid jusf,.it is recommended that .

N N s \ 1
policy be developed to allow students the right to appeal the fjna] )

L . _ , .
. standing awarded im any subject!® 'Charper proviﬁzgps for procedural

fairness apply in these matters.
p . : . ' ' ‘ ‘
The author contends that students' gﬁades must be awarded in

accordance with comprehensive evaluation policies which describe in

detai]'the method used in calculating final results. Evaluation

policies for each subject should, at min%mum, prov?de: an outline of
A : ' _
thg cOurse“content, the portion of the final mark based om

»

assfignments, tesfs, partic}pation, and the final exam. Tﬁgse‘po1iCiSS
: shohidibé made available to students at the' commencement of the
'course; | ‘ &
Thé following recommendations provide for two {eve]s of appeal”
for students dissatisfﬁed with their final grades. . The "statements are

~fairly Sbecific in an effort to identify the natural justice

v
s

procedures required of officials. . | & «

RERTIR

1. Appeals at thé School. Level

a. Normal]y, the first appea] shall. be made in writing to the
school principal within one week of the time final standings
are released to students. The written appeal shall outline
the reason or reasons for maKing the request. The school
principal’ shall acknowledge receipt of the appeal and

L CERB S ‘

Zhs
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2 .
* indicate to the student the expected date when a dec1s1on <
with regard to the appeal will be reached.

b. To review the basis of any final standing awarded to a
student, the principal shall eqp]oy one or more of the °
procedures listed below: '
(1) consultation with teacher(s )~1nvo1ved
(2) a check of records.

(3) a personal hearing of the student's appea]

(4) a review of evaluation procedures "followed.

(5) the granting of permission to the student to see the

graded final examination.

~

c. The schoo] principal shall confirm in wrftind thé outcome of.
the appeal to the student amd keep a copy ot the response
and support1ng evidence on f11e

P: 3

:2. Appeals at the D1str1ct Level | : 1 : ' B
a. In the event that a student is not satisfied with the
outcome of the appeal at the school level, the student or

v parent may request a hearing from an appea1 committee ,
appointed through the office of the Super1ntendent of
Schools. .

. b. The appea] commiﬁtee\appointed shall consist of three or
“more members. However, no one shall be chosen who is
directly involved in the case, such as’ the pr1nc1pa1 and
teachers whose decision is be1ng appea]ed

c. The appea] committee‘sha11:
- (1) arrange a personal hearing of the student. ,

(2) review the circumstances and the evaluation \
procedures followed.in determ1n1ng the final
standing.

(3) submit a report and a recommendat1on to the

«— Superintendent of Schools with regard %o the appeal.

d. The decisior of the Superintendent shall be considered
. fina), except in those cases where a student may elect to
write an. available Grade 12 Provincial Examination.

-Student Discipline »

It is recomﬁended that boards consider the area of student .

v

discipline initially in an all-encompassing manner and then more

Pl
L)
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specifically in at least the following areas: suspension, expulsion,

corporal punishment, and searches. Applicable Charter provisions are

:écthn.i (Justifiable Limitations), section 2~(Righ£ to Liberty),’

section 7 (Principles pf Fundamental Justice), section 9 (Detention)

L

and section 12 (PUnishqgnt). Other legal implications are derived

from provincial Tegislation and section 43 of the Cfimin§1 Code of

Canada.

<

v -

A

The following general statementsva;e‘offered for the

¥

tonsideraticn o° e acted officials and administr(torS'

1.

It ot respons1b111ty of the pr1nc?pa1 and teachers to

ma1nta1n good order and discipline in the school for the

purposes of: .

a. developing in each student the capac1ty for self control;

b. providing classroom conditions contributing to effective
learning; and’

" ¢. protecting the health and safety needs of students and

staff .

nv

It is expected that the principal and staff will deve]op and
implement clearly understandable and reasonable expectations
for sggdent conduct. . <

Expectations for student conduct and possible disciplinary

-actions shall be appropr1ate1y commun1cated to students and

parents.

It is expected that conferences between teachers, students,
principaks and parents be effectively employed as a means of
bringing about acceptable classroom behavior.

The following forms of d%scip1ine are perﬁissib]ea
a. temporary removal from the classroom;
b. assignment to an a1tern§te activity;

@c. exertion of sufficient and reasonable force to restra1n a

student from carrying out a destructive act against
another person, school property or himself/herself;
d. withdrawal of classroom, school or extra-curricular -
privileges;
e. in-school detentions;

\

o

f. suspensions from class orafchool for durat1ons of f1ve ;m

days or less; BN
g. expulgions from school for per1ods beyond a five- ddy '

v . . Q
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suspension; and
h. corporal ‘punishment.

6. 'Non- pe;m1ss1b1e forms of discipline are:
a. physical attack by the teacher upon a pupil;
b. mass detentions and mass punishments aimed at unspec1f1ed
individuals or groups.

c. verbad attacks such as sareasm racial or personal

: references; and :

! d. unreasonable treatments that wou]d subject a- student to
' undue ridicule from classmates. - v o

7. The guiding princip]e for the need and type of discipline is
_that the most effective method of discipline for this
student, in this situation, in view of the nature of this
misdemeanor “the maturity of the student and the relative
effectiveness of other forms of discipline in producing the
desired educational outcomes.

8. It is required that the rules of natural justice be applied
in all disciplinary proceedings after due cons1derat1on of
the above principle.

c -

T . - . B . ) ) . . .
Suspensions. For the purpose of this section, "suspension" is

defined as a temporary denial of a students' right to aq'edU”atiphaﬁ '

¢ * *

service not in excess of five school days. In accordance w,ih flberta

legislation, the principal is afforded the p&wer to suspend a stUdent
for this maximum period of time; anyvadditionai denigﬁ}of éervice is
c]éssed as an "exbu]sion" and must be adjudicated upon by the board of
‘trustees. |
Applicable Charter éections include section 1 (QUstifiabJe

Limitations), section 2 (Right to Liberty and Schooling) and section 7

~ (Principles of Fundamental Justice). '

Some of the following principles provide tie basic intent of this
disciplinary measure, while others offer fairly specific steps for

Q o
implementation: RN

“

Yo

¢

o

[

v
v .
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The suspension of a student from a class, school, or: school -
bus«is a serious disciplinary measure to be 1nvoked whenr™
other measures have proven to be ineffective or when the

seriousness of the offense warrants such actions.

Suspens1ons are approved provided that: . .

a. such cases are dealt with as quickly as possjble;

b. the student and parents are protected against arbitrary
decisions at any leve™:

c. the student and parents are invited to consult with
and/or appeal to the school personnel involved,
preferably before the final decision is made;

d. the student and parents are informed of the1r right of
final appeal to the Board;

The parents-shall be advised, in writing, of the
circumstances surrounding the suspension and of their right

~to appeal the suspension.

The following additional documentation shall be made

available as*required by local circumstances:

a.. reports from all teachers concerned with the student
. describing academic achievement, behavior, and
‘relationship with peers; ) »

b. reports from counsellors;

c. reports of .remedial action taken by the pr1nc1pa] and’

teachers; and , : e

d. the student's cumulative record. , <f'

Peé%ons for suspension shall be at the discretion of school

: personne1 who should take into account and must be tempered
by the dircumstances under which the Student commits the
"offense. The followding may .be considéred as reasons for

suspension but shall not be considered either complete or so
prescr1pt1ve as to require that suspension fo11ow when a
student commits the offense:

" a. Open opposition to the authority of the teacher

B

principal, school or, school board,;

b. Wilful disobedience over a pro]onged period or in a

w

single instance where the disobedience endangers
students teachers, building, or the general climate of
orderly vehaviory

c. Habitual negleet to do assigned work within the students'
competence; %f%f

d. Profane or ingerte
students or staff:

t language in the presence of other

_e. “Threats of physical vigﬁente or an act of violence

fagainst a teacher or serious unprovoked attack upon
another student;, .

fL Any act of indecency in a school bu11d1ng or on school

grounds;
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.g. Failure to observe and 6bey any:reasonable rule,

regulation or procedure established for ma1nta1n1ng a
- climate of behavior conducive to learning;
h. Willful or malicious damage to school propérty, and
i. Misuse of drugs or alcohol. :

Expulsion. The principles addressed in this sectioh build upon

the st

Charte

ud:yf suspension considerations and are based upon identical
r

ections. These statements are addressed separately because

. 4. ) .
the long-term denial of the right ts‘éttend school requires that more

formal nqﬁura] Justice procedures be afforded tv students in appealing

1

any recommendation for expulsion:

1.

aa

A temporary or permanent expulsion of a student from a school
or the school district is the most severe disciplinary
measure that can be applied to a stuuent because it denies a
fundamental right to attendschool.’

[

' Pr1nc1p1es addressed.in the "Suspens1on policy shall also

apply in expulsion cases.

.
Recommendations by school officials for expulsion can on]y be
considered by the Board or a commwttee appointed by *
resolution of the Board

Principals shall ensure the following information has been
considered prior to sur aitting a recommendation for an
expulsion: :

a. Counsellor's recommendation;

b. Teathers' recommendations; and .

c. Parents' recommendation.

A student may be suspended from schoo) during the time in
which the recommendation for expulsion is being censidered.

Principals shall inform the student and parents of any
recommendation submitted for expulsion.

The Superintendent shall inform the parents, in writing, of

the following: A

a. The decision to reinstate the student or alternatively to
consider the expulsion;

b. The time and place of a hearing if the parents wish to be
heard in the matter; and :

/

N,
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c) The parents' right to retain the services of legal
counsel or advacate.
A
© 8. The following proce: ural guidelines shall govern the hearing:
" Written notice  charges against the student, school
documentation &n: reports and any other recommendat1ons
shall be made available to all parties present.
b. The student, parent or counsel shall be:
(1) .given an opportunity to provide his. vers1on of the
s facts
(2) allowed to offer the testimony of other witnesses
and provide “other evidence
(3) allowed to observe all evidence against him
(4) allowed to quest1on any w1tness and school
personnel.
c. The hearing shall be conducted by an impartia] body not
involved in the recommen:ation for expulsion.
A record shall be kept of the hear1ng 1nc1ud1ng a]]
documentat1on reviewed.

e findings of the hearing shall be prov1ded to the parents
wr1t1ng

~

10. Parents are to be advised of their right to appeal to the
, ffTMinister of Education. ’
o

A
v

- Corporal punishment. It has been argued herein that, for the

present, th&,use of corporal punishment in the schools remains
2~

iraffected by the advent of the Charter. It is possible thag, -in the
Tuture, the administration of this form of disciplinary measure will
oe judged to be contrafy to the Charter; however,:until the courts
decide otherwise, corporal punishment remains an issue to be decided
by the provincial legislature and local trustees.

Of consideration is section 1 that permits the use of corporal

punishment of section 12, as a justifiable limitation upon students'

rights. In addition, section 43 of the Criminal Code of Canada
* :
 provides a‘defense for educators in this matter.
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The recommendat1ons 11sted are nd% G1rects£harter impHcations

but are offered to ass1st boards 1& avo1dﬂgg<arb1trary and
o

N

unreasonable use of th1é punishment. Lega] safeguards for educators *

are included. .
1. Corporal punishment adm1n1stered in a judicious and responsible
. manner is an acceptable form of d1sc1p]1ne only when all other
disciplinary measures have failed to reach the desired D
educat1ona] outcomes . .

2. Corporal punishment should on]y be used in the most serious of

tuations.

3. The wishes of the parents regarding corpora1 punishment should
be respected. Where a parent has, in writing, advised the
school that his child is not to be corporally punished, such
punishment shall not ur.

- Note: HKlberta legislation has delegated to boards the power to
make rules about school discipline. Thus, board policy
can provide for corporal punishment w1thout parenta)
permission. Where a board opts for allowing parents to
deny the school to exercise corporal punishment the
parents must assume greater respons1b111ty in assurw g
that a ch11d s hehaV1or at schoolt is accept%b

4, Students with a kn6wn med1ca] infirmity that may be aggravated
by the administration of corporal punishment are to be exempted. N
5. Students are to‘be advised, "in the prESence of another school
official, of the reasons for the punidhment. If the student
denies these reasons, the student shall be given an explanation
of the evidence and an opportunity to present the student S s1dq,
of the story.

r

”,fpun1shment may on]beelapp11ed to:

a. the’$aim of the hand !

b. the%huttocks in cases where the developmental level of the °
studént indicates that this is appropriate. :

by .
7. Corporél punishment shall only be administered by means of a
D1str1ct supplied strap.

8. The pun1shment may only be administered by a teacher or
" certified administrator and shall be administered in private and
in the presence of an adu]t witness.
s -
9. A written record shall be maintained by the principal of all
administrations of corporal punishment. The record should



123

v

indicate: _
date of ..punishment : ‘
student's_name ' 3 '

reason(s) for the. punishment

part of the body to which the punishment was app11ed
number of strokes applied
signature of person admj
signature of the witness.

A}

Q o anow

. T .
stering the pun1shment

10. Upon completion of the punisfment the principa1 shall advise the
parent of the circumstancey’which necessitated the punishment.

B [ . ’ Y .
Searches and investigations.

e’responsibi1iti§s of‘schoo1
authorities in relation to the legal rights guarantees of the Charter
and the Young Offenders Act (Canaaa) have been given substantial

~

treatment in Chapter IV. It is not the intention of this section to

Al

revieﬁhihe responsibilities of school offic{éls or ‘the types of school
‘invesfggations pos;ible within the schod]lsetfing but rather to
.provide somé general cdnsiderations for system administrators.

It is strongly recommended fhét system policies and procedures be
developed in this area;.firS%]y, to delegate specifically td'schoo1
offiéiaﬁ% the authority to conduct such investigétions and sekond]y,

. to ensure that sghool authorities do nétscreéte pbwérs of search which -

do notfexist in law. Further, detailed procedures #ould also assist

both school and.po1icé'authoritiesﬁin~recoghizing their

responsibilities inwrespect of the Young Offenders' Act.

On.the basi< of the décisﬁons to date, it appeafs that as kong as
officials involve_themse]&es in school related investigations and M
avoid intervention in criminal matters theGCharter provisions w{11 not
apply if investigations are basgdvon reasonable grounds:and are not

excessively intrusive upon the student. Further analysis in this
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regard would be toté]]y light of young offenders' Tegislation which is

not the subject of this' treatment.

N

. .
Dress and Grooming -.Teachers

: Charter'guarantees to the fﬁgégom of expression in sect®on 2
.inc1udes expression‘thféhgh dress@,%ghe treatment of this proVision in
Chapter III of the thesis é}firms'thag the r{ght of§;mployées to dress
as they wiéh has to be ba]anced with tﬁg need to maintain onder_and
discipline in the“ichoo1. :échool officials, in 1 m.ting'thié right .
-throuéh action or policy, wou]d have to show thzt parti-ular modes of
dressvgou1d result in a éubé%antiaL diékuption i~ school prqceedings
or otherwise have an adverse effect upon the education of students.
Short of substantiafion on these ghounds: dress code rules for £
teachers wou]d:ndf be he]d‘reasonab1e..

Therefore, the on1ym1imitat%ons upon teacher dress shall bé those
of effect upon professiqna] performance, rights of gséociates or
students, and 1éve1—ofvgommdnity toferance. Beyond this, teachers'
dress and grdoming is é personal matter. Teachers should have the
freedpom to express their indiVidua1ity in a manner of thgir choosing
so long as the gress do s.not {ntrude upon and violate tHéWTﬁghts of .
others. | : ‘ - o

The fo]iowing principles will further seﬁVe_tb assistrofficials
in regulating the dress of tgachers;i _ |

1:» Modes of dress or appearance comﬁon]y accepted for society is

as appropriate for teachers performing their professional
duties as it is for any other member of society. N

I

- 2. It is reasonable to expect teachers to maintain high
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standards in personal dress and grooming:

'+ -3. Articles of clothing or other symbolic acce¥sory which could
be recognized as symbols associated with social or .political
movements may be unjustifiable. It is generally accepted
that a teacher does not have the right to use his
professional position to-advocate or prombte the acceptance
of any one politic 1 or social philosophy.

4. In weighing the reasonableness of a school rule infringing on
the freedom of "expression area, officials must take into
consideration the following standards
a. The rule, and subsequently, the restra1nts it imposes,

must pos1t1ve1y relate to the enhancement of the
educational process; :
b. The public benefits produced must outwe1gh the consequent
“impairment of the individual's right;
c. The level of:-community tolerance must be assessed.

Dress and Grooming - Students

Students' rights to express their indiVidua1ity through dress and
grooming are similar to those of teachers. "School boards do not have
the right to set groomingAand appearance standards based solely on ...

)

[a] collective perception of whathschoo1vstandards ought to be"

, o
(Sparks, 1983, p. 24). School officials arbitrarily attempting to

institutijonalize personal values and attitudes on appearance will be.

.

found to be unreasonab]e in the1r actions.

The following cons1derat10ns are offered to administrators for
3

furth@r guidance in this area:

1. Rules concerning student dress may be established only when.
they relate to specific educational, health or safety
purposes. Students should not be subject to school
discipline because of their appearance if style, fashion or
taste is the sole criterion for such disciplinary measures.

, - .

2. The wearing of clothing, hair arrangements, or other personal
adornments or embellishments clearly intended to be
disruptive or to interfere with the regular operations of
school may be forbidden.
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3. Students' dress and appearance should not create a hedlth or
safety hazard %o themselves or others.” The following
examples are provided for .clarification: '

a. The wearing of appropriate head coverings in vocational
and food service areas. : -

b. Loose clothing around- rotating machinery. :

c. ang and protruding hair in various athletic activities.

«
§ :
/

Hgme Schob]igg ' s

The relationship of the Charfer and case law .o the.provision of
an éducétﬁon throughlhome schdq1{n§ p}ograms is summarized as £0170ws:
1. Pefsons who objeét to public schoo]vprograms are fre;\éb

pUrsQé alternatives such as tutorage (home schooling) and private
sﬁhoo]s. ' | )

: 2. The réquirement to request approVa] for an alternate school
- or program from 5 school officjal i3 nof an unreasonable ﬁhfringement
upon the freedoms of religion of-]iberty. -

, . A .
3. Officials empowered to adjudicate on the approval of home

programs must deal with the matter in accordance with the rules of
nafura] justice. App]icanté have the right to gppea] dgrect1y to the
épprovfhg authority. |

4. Applications may be disapproved only upon evidéncevthat'

~efficient instructioﬁ cannot be proVided. Educatc reméin as the

best officia1s to“aésess program quality.

5. Réjectipn of programs on the basis of more appropriate
alternatives ‘of the child wilT not be seen as reasonable.

. o | _ )
6. Provincially sponsored correspondence courses are to be

“accepted as efficient instruction.

«
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It is not intended fo'pfovide readers any further direction in
g
this regard because of the excellent treatment given this subject by

the Alberta School Trustees' Association (19cu). The Report of the

\\ . N ' . ‘.
"Home School Task Force ﬁﬁgx;dqsvrecommendat1ons for pc .y, ‘models for

contracts and aﬂp]ication fdrms as ugll.as criteria fc» the -
T, i U . . - [
assessment of applications. Add1t1ona1 documentat1on in th1& regard

’ ' ., . \ &,

. ¥ . \ R VS S : . - , %d
would he redundagt. = " ) i ﬂ Y
: P _ T
.A‘ S N _;‘” '_‘,-‘ ’ . ' . ;
i :
f . ! e . ‘ ; v : ki
Religious Instruction : o . B

The Charter seems not to have changed the authority of school

boards to offer HeIiéious instruction aﬁd exeféises within public

schools, prov1ded that no student is forced into part1c1pat10n in
these programs. The LIawm that aIIéw1ng a ch1Id to not part1c1pate or

to Ieave the cIassroomvaaces pressure on the. ch11d to conform was not

o

judged to be-angjnfr1ngement upon Charter freedoms:to consp1ence and

N
P

' reIigion nor ‘the eqdﬁIity provisions. Readers are direpteﬁ to the

, beerberg decvs1on of Chapter III

The foIIOWan generaI guides are offered schooI off1c1aIs in th1s

regard: . o .

1. Schoods ‘may be opened or closed by the reading, without
- explanation or comment, of a passage of scripture and/or w1th
the rec1tat1on of the Lord S prayer.y '

2. Upon rece1pt by a teacher of & written statement signed by -
the parent nequest1ng that a pupil be excluded from reTigious
. act1v1ty, the pupil shall be permitted to leave the classroom
L or stand in respeotful silence. The choice of method of
echuswon remains with the parent. '
\. 3. Teachers must avoid activities which be-construed as
compulsory acts of worship or prépagation of dogma.
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4. Students should be provided with equal opportunity to study
both the Evolution Theory and the Creation Theory, whenever,
the curriculum deals with the origin of 1ife or the universe.

Readers are reminded that the above considerations are offered in

respect of religion for the public school sector. Rules in private

ré]igioué schools and separate denominational schools may differ ¢

significa~_ly. 4

Summary
It is no 1onger sufficiegt for'schooT officials to ré]y on the -
vigilance oghtrdstees and superintendents to direct §choo] operatidn
through oral and documented directives. Just as it is impracticaT for
thls thes1s to out11ne a]] of the poss1b]e 1mp11cat1ons of the current
law in respect of adm1n15trat1ve pract1ce, so ‘also 1s‘1t 1mposs1b1e
for system dfficia]s to pr}dﬂct the infinite situations principals and

.y v
teachers encounter in their roles. Even the most imaginative

superintendent would not be able to document policies covering all
poss1b]e sftuations. : "’ - Al | ‘
“. 0 ‘ . R
The solution lies in prov1d1ng pract1c1ng off1c1a]s the know]edge« o

/ .

from which they may be able to understand the 1ntentApf the Wegalrj

7

principles contained within the written and cdmmon 1ew; and app]ghiv‘gsb
these concepts to new and unique situations. -

3\ Educational administrators must exercise skills et a level
reasonab]y exbected of them as professibnals. It is anticipated that
the reader wou]d upon study of this thesis, .satisfactorijy decide

R4

fi
* upon appropr1ate act10hs for issues NQ} addressed in this chapter

|4
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Not discussed, for. example, are the due procesgwiequ1rement§ in

personnel eva]gatﬁon,‘dismissa] and staff reduction; however, the
principles of fundamental justice are similar in these cases.
‘ Y \ : )

- \—
Similarly, the earlier treatment o demonstrations and

v

“political exbression‘shou1d not'beuﬁnfamiliar. Teakhers are aware of

their ethica] responsib{litiéé régarding critﬁti of co]]eaghe;\and
h emp]oyers whereas trustees recalW their duty in a]]owxng for the
political part1c1pat1on of all emp]oyees and tha1r expectat1ons in
prov1d1ng for The academic freedom of teachehs. t

: T e
The total impact of the Charter presents an uhclgar and - !ﬁf@gft

ever-changing picture. It remains for the officia¥ to constantly

Y
~

ubdate his knowledge in th%s_area, for, as_Bahgen (1961) wrote a

o

quarter of a century'ago:

<

al

~New 1ight is constantly being shed on [1eda]1 problems that have ~
not, yet been clarified. In addition, the law.is dynamic and to'a
']degree keeps pace with social progress; hence the educator must

keep in-step with. cur??nt legal ‘thought if the educational system

in which he is working is. to ach1eve its fu?] “purpose. (p. 162)

The Charter has called for a qu1cken1ng of the pace of soc1a1 progress

ﬁky N
and it_is the éthoo] official’ Szmandate to ensure that educat1on does

not get outl of step with the-rest of society.
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CHAPTER v1' I .
?

Iy
v S Conci sions and Imp11cat1ons \

<
— o Introduct1on

This study has shown ‘that our const1tut1on is in a state of

P

‘transition. 0ld constitutional maxims and statutory approaches are no
1onger'beyond challenge; it will require decades of judicial review to

‘define the scope and impact of the Constitution Act, 1982 and the ~
Charter of Rights and Freedoms. Even as this thesis is‘Being written;
' 7

constitutional amendments proposed in the Meech Lake Accord of June

1987 present new\and interesting challenges for Canadian society (Orr,
S ‘ ;

1987).

These are exciting times in our history as important changes in
Canadian constitutional law are rapidly taking place. No less than
any other sector of society, educators and education officials have a
responsibility to become informed of their rightd and the rights of

. [ .
. , ' : ‘ ! }
those wriom they serve. Magnet and Pentney (1984) make a similar point
in their address to school trustees:

The. advantages brought to Canadians by fhesé'rights imposes an'

tobligation upon each of.us to act #n accordance with the letter
and the spirit of the Constitution. Like any other law, the

" Constitution-could not function effectively if conformity to it _
could not be routinely expected, but required constant and
attentive coercive supervision. (p. 3)}¢

The purpose of this\chapter is to draw jbgether some of the major
fﬁndingé of ehis study. It is intended that these concluding peges
) will provide cohesibh-to the material presented in previous chapters,

as well g%‘offer areas for additional study in the attempt to assist
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educators in meeting their legal and moral ob]igétioh Lo become
informed of the ramifications of the Charter'ubqh the teaching

profession.

1

Summary of Conciusior}iJ

The analysis of Charter provisions with their subsequqnt judicial

1]

1ntérpretationé'and common-law principles car be cbnso]idated to
provide the reader with an overall picture ofyﬁhe implications held

for education. Readers are cautioned that the effects of this

.

legislation are dyﬁamic and ever changing. = Therefore, the

generalizations written here méy well be altered by the time of
‘ N
reading.

1. The Constitution is the supreme law in Canada. Thus any
: 1egis]§iion of government or its agencies; including education, fust

abide by Charter provisions. Provinces are no longer the sole

.

authorities in educational matters.
7/ . . . ' . . . .
2. Canada is becoming a "rights-conscious" society and citizens

will increasingly have reco@rse to the courts to claim protection from
' ‘ /

all manner of government action. The judiciary will be Talled upon

N

more frequently to adjudicate in educational matters. This isga  ___
departure from the traditional réluctancy of the bench to interfere
with the administrative and quasi-judicial decisions of school bdards_

)ﬁn1ess those decisions were arrived at in an unfair and unreasgnable
. . ‘ \‘\
manner. . . J J

7

-

3. Charter provisions are currently seen to protect citizens from-
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the iﬁdiscrimipate actions of government and égencies de]egated
_aﬁthorify from statute. Local school officials and their employees
are thus bound not‘Fo unreaanably restrict the identified rights and
freedoms. Actions of private business, individuals and parents are
not generally restricted by this legislation. Local school officials
and their employees are thus bound not to unreasonably restricf the
identifigd rights and f}eedoms.. |

4. The const{tutiona11y-entrenched rights are not absolute.
Generally, any 1imitations .-placed upon these rights must be Se%r to be
reasonable and justifiable. Education officials are urged to assess
their reétrictive actions in re]atibn to educational objeg;ives and
administer in good faith in a justifjab]e, sensible and fair manner.
Persons asserting a limitation must Ee able to demonstrate that if the
limit {s not asserted, there is a likelihood of actual harm coming to
society. : : ¢

5. O0fficials are cautioned that the Ehérter prﬁvﬁdes,an'avenue to
thé courts fbr remedy regard%ng inépprdprﬁate restrictive actions.
Courts could reverse bojicy directions or po§sib1y award dahages to
students and parents. |

6. Parents objecting‘té government regulagioﬁ% regarding the
compy]éory attendance of students in either publicly funded schools,
private,re]igious schoo]s or home schod]ing programs cannot rely on
'the freedoms of coﬁscience and-religion tg escape régisfratjon
requjrgments. Administration officials rgjecting any‘registration for.

alfernative programs must be able to demonstrapg that efficignt

8
.
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instgd&tion is®not being provided. Addit¥onally, applicants are to be

afforded an avenue of-appeal to thgse decisiohg,in accordance with the

N

rules of naturg1‘justice.

7. The Charter has not changed the position of school boaﬁds

)

which allow for the inclusion of religious instruction and exercises

within schools. Students must be permitted to excuse themselves from

, ‘ . N o
s S F
such activities. e ‘

8. Pre-Charter limitations on a peréon's freedom to DGE]} Yy

express beliefs and opinions pub]ic]y have not been a.tared.
Educ%tors placing restrictions on expression through dréé@,: E'EL's %,Zg
publication or assembly regu]a:ioné should ensure that the

restrictipns are necessary to prevent disruption, maintain order,

ensure safety or to proteét the rights bf others to an appropriate
eduEatioﬁa] environment. The pérspna] biases of administrators in

this regard are not feaéonab]e grounds for limiting the conduct of

) 5
others.

9. Teachers cannot rely upon the freédom of eXpresg}on provision
to refuse to adhere to mandated curricu]gr treatment of controversia]
is;ues; Academic freedom is not supported as a license to present
these issues in a distorted or unbalanced mannér,

| 10. Freedom of expression in relation to the criticism of others
is iimﬁted by professional codes of ethics and conduct.

11. . The right to schooling is included in the liberty righ;;

therefore, it is only through the principles of fundamental justice

that this right can be restricted through suspension and expulsion of
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students. These disciplinary actions are, in all instances, subject
i . - ) —-l
to the gyles of natural justice and procedural fairness.

12. Varying degrees of procedural safeguards are required in

moég@,jf‘not all, educational matters: if not as a legal reguirement,
LEEe D :

then cet‘aih1y as an ethical ob]igatﬁon. Examplies include the

following: (a) the-special education placement of students; (b) the

it reatment of employees in appointments, transfers, promotion,

nsion and termination; and (Q)‘searthes and disciplinaryggctions
"within schobls. |
13. Charter provisions against unreasonable search‘and detainmeét
,
will generally not apply to officials acting in their capacities as
'delegates‘of the parent; (in loco parentis) or their handate to
maintain order and discipline iﬁ échoo]s.
14. Adminisfrators are permitted to search students for suspected
violation of school rules provided that the'seafch is not exces?ivé]y

intrusive upon the privacy'expectations of students. In the event

that the evidence produced could result in criminal prosecution,

adherence to the Young Offenders'’ Act‘ﬁs mandated.

15. Investigatians conducted purposively in a criminal mattér
requirespthat students be advised of their rights in these
proceedings.

16. Charter rights of students not to be subjected to cruel and
unusual punishment has not altered a teaéﬁer's right as a delegate of

A

the parent to administer cbrpora] punishment. Section 43 of the

/ .
Criminal Code, requiring that the punishment be Justified, agg\qgt

7
1%
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excessive or malicious, remains in effect.

’

Key Implications for Education

From the brief summiry of tonclusions presented in the previous
section, the reader may still be left'with the question of "How have

the reviewed sections of the Charter chéﬁged the lives of people in

~
-

the board rooms of central office and the; offices and classrooms of
. AR

~

schools?"

In retrospe;t, fﬁe question should not be whe;e or how the effect
of the fundamental freedcms and legal rights provisions will be felt,
but for whom. The answer lies in the recogn1t1on‘that the different
styles of management é? school systems shown by school administrators
are as numerous as the schoo1s and school systems which they
administer. {

Further analysis would require that the characteristics of the
officials and teachers be p]acedion a cbﬁtinuum. At the -bright end of
. the spéctrum lies the admimistrator who pérformsvhis4duties in a
nonsarbitrary, appea]-consqaous manner with fu]})and coﬁp]ete
attention to the wor%h and rights of thé individual. The owposite;
dark énd, contains the perso; operating in an autocratic, biased;
non-democratic and non—reSponsive fashion.

. For the enlightened administrators at the desirable end of thisf
continuum, the Charter provisions covered jn whis thesis will 1ikgiy

not change their lives to any extent, on the assumption of ngrsqfthat

new court decisions do not change the rules of the game. Cpnverse]y,

a
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managers at the low end will updoubted]y.be required by the»courts to
extensively alter their methods.
. ; _

’fanadians have witnessed a number of intolerant actions at
;-ipdividua{ schoo]g#ahdﬁééﬁoo] systehs, all ip the name of education%g
As a result of the inappropriate actions of these re]a;ive1y few
administrators, the proféssipnal competency of the total educatipna1
dbmmunfty appears to be at risk in the eyes of Canadian socféty. §The
scattg}ed accounts of cruel treatment of students fpr their own gopp,
the arbitrary and unreasonble actions and rules enacted for
'agministrative convenience rather than out of educaticnal c6;Cerns;
and the unfair @bpfdgement of the rights of students and emp1oyees
have‘se;ved to tarnish the reputation of all educators. Is it not
p;edictable, therefore, that the educational profession is viewed in
rather a dim light at the present time?

Offjcials at the low and dark side of the.administrative spectrum
must hped theSeAfee1ings of society that have been presented by

various writers in this thesis. Recognized Tegal and educational

scholar, Magnet (1984) has id;ntified this mood of citizens and

A

asser®s that the Charter may provide for a resolution of .these issues
when he writes that "I say this with some sadness, and with the hope
that continued¢understandinéyénqu]exibi]ity among all involved may
help to minimize the acrimonyéwhiéh traditionally accompanies even the
most trivial dispute with respeét to education " (p. 4).

In the final analysis, the Charter will necessitate that-the

continuum of educationa] management style be shortened. Society and,
»
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in parficu]ar,'the courts will not allow officials to operate at the’

“dark side". Educatioh}wil] witness a greater similarity of policies

>

~and practices among Districts as a result of widespread acceptance of

. . .k
view that "constitutionally pgotected interests of Canadians in. .

T

edycation'mUSt be fedognized.by school auihorifaes not just
rhetorically but practicaﬂy'.l (Susse1\and Manley-Casimir, 1986 p.
228). Only through knowledge of the Cﬁarter, eddEationa] statutes,
and common’]awlwi1i educators understand‘their.p}actical (Yegal and

moral) obligations in the treatment of others.

3 N

- Implicdtions for Further Research

One of the ﬁost readily appafentufacts emefeing'from the data "™
gather1ng process of this study is the la- k of Charter- re]ated‘
graduate Tevel research emanatung from educat10na1 adm1n1strat10n
departments-wp Canada. ‘A“search of computer data bases did rot reveai
any completed thesee or dissertations in this regard. Certainly,
expanded sfudy of current school law bxveducationa) Teaders ran only
enhanee-the profession'S‘cha1]enge‘tp‘fur€her’democratize education.

Tae scope-of this seudy did!not ai]oﬂ for examination of

additiona] sections of the Ché&rter that hold implications for even the

more enlightened administrator.. Three subjecfé of research come

readily to mird
- 1. Section 15, the “Equa1ity Rights“eﬁrovision,fwheg considiied
. v e .
in conjunction with the multicultural protection of section 27 and the .

sexual equality of section 28 5romises to be one of the most litigated
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aréas df‘thé Charter. Cf relevance to education are the additional
_issues related to: specia] education programs, agé-based 1égislation;'
sexual discrimination practicés,'handicéﬁped employees, népotism \
policies, ahd mandatorynretifément. Other.ﬁssues will no doubt be
debated according‘to the prov%sions of these sections. '

2. The “Minority Lahbuage’Educatibna] Righis“ guarantees of
section 23 hon diréct significance'for the provﬁsipn of minority
language programs for students qualified under the Chaftef. A
preliminary review of‘A1berta pﬁoVincia1 1egisiétion.and b&érd
po]icies in this regardbindjcatgs inconsistencies with the
requirements of this gection. Because the 1?th?ge guaranteesbmay‘
haQe the greatest potentiaT for affecting progﬂhcia1 legislation and
education costs than any other provision of the Charter, further Study
is necessary. Additioﬁéi research may be more Qsefu] fo]]dwﬁng tﬁé
appea1 to the Mahe decision which ‘is presently before the eo:rtsi

3. Cétho1ié separate‘schoo1 tfustees and officials néed to be
aware of the imp]icatioﬁs‘the conspitution holds fdf thém,

particu]ar]y in the areas of gqua] funding and employment policies.':

"
Tt )
»

Implication for the Preparation of School Administrators

At the proposal stage.of this thesis; the main objective of the
sfudy wasgfocused on the actions an educator would have to undertake
in order to avoid conflict with-the Charter. This intent perhaps

f 5/
reflected the educational administrator's preoccupation wit?f

o

protecting existing practices and'po1icies, particularly if the

2,
)Y
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educator has bééhbfhe author of such po]jciés.
During the course of study and read{ng it became evident that the
original jntent héd to be revised to focus o; the actions and p;1i;ies
officials may initiate that will enhance the rights and freedoms'o% '
'Jpgrsons-assotiated with the public educational enterprise rather than
what to avoid. Educators must také a proactive pésition in this

°

régard.
The process of carrying through this study has pfovided the author
~an insight into what can be modified withih‘a school system to gerve

wthe’ clientele~in the manner which society has a. reasonable right to

~

expect.
Nicholls (1984) pro&ides reinforcement to these thoudhts in

writing that:
School teachers, administrators and trustees who have a working
knowledge of school case law will be more discerning and capable
in their decision making, as the legal principles contained in
past judicial decisions often provide desirable guidelines for
school district and individual school policies and procedures.
Not only does an understanding of such principles help to avoid
lawsuits, but it assists in developing an equitable schovl system
of optimum benefit to students and society. (p. 7)

It is,with this objective in mind that‘the recommendation is made

to post—graduate educational administration departments and o

A

institutions to take affirmative action in the provision of advanced

courses of ‘study in school and constitutional law. The contention. is

that this knowledge is too -important for our educational leaders to be
gleft as an optional area of study. It is only through these officials
that-education will make the necessarj adaptations to our ¢hanging,

L.

"rights-conscious" society.
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