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ABSTRACT

Best known as the first female Police Magistrate in the British Empire. Emily Murpny was
also one of the most influential social reformers in early twentieth century westem
Canada. This thesis is an examingtion of her life. from her childhood in rural Ontario in
the Iater part of the nineteenth century; through her marriage to Arthur Murpny which
introduced her to the life of an Anglican Minister's wife: to her travels in Bntain where
she was confronted for the first time with social problems extent in an urban and
industrial nation: to her later exposure in western Canada to the social disiocations
created by uncontrolled economic development, increasing urbanization and
massive immigration. These early experiences allowed her to develop a piatform for
social reform that was based on the law in order to effect a “social spring cleaning’.
Murphy's valtes and beliefs were the product of these developments. She
revealed a strong sense of morality, shaped by evangelical Anglican theology and
traditional Ontario Toryism; moreover there was an attraction to legal soluticns for
social problems, which drew in part upon her family's strong predilection for the 1Gw.
Even though Murphy was deeply concerned with the maintenance of the family, both
socially and economically, these factors contributed to a reform ideology quite
different from the maternal feminism which historians usually ascribe to women
reformers. Therefore. this thesis contributes not just to our understanding of the views
of a woman of reforming spirit, it also sheds new light on the nature of the social
reform movement in early twentieth century Canada. But this work is not simply
another examination of the lirk between women and social reform. it also draws on
the growing literature in Canadian legal history to provide the context for an analysis
of Murphy's opinions and decisions as Police Magistrate. Therefore, the questions of
Murphy's influence on the law, as well as the impact of the law on women, can be

addressed.
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CHAPTER |

The obituaries announcing the decth of Emily Ferguson Murphy on 27 October 1933
began in the Edmonton Journal and quickly spread Qcross Ccnqdc.] Imost no
locality that had any newspaper to speak of missed the passing of one of Canada’s
most prolific writers; one of her best xnown social reformers; the first female Police
Magistrate in the British Empire: and the person most responsible for the Dower Act of
Alberta and the Persons Case. The predomincnt sentiment noted. almost as a single
voice. Canada’s mourning for the passing of "a great personality’; her death was
considered a “distinct loss to the nation® and was reported by many with "deep
regref'.2 Moreover the posthumous accaelades did not long remain strictly a national
concern: the cry of grief soon spread to English newspapers. ond eulogies
appeared all over Great Brifcin.3

To many Britons, Canada was perceived as Q land of Arcadian freshness. unsullied
by the depravity of industrial development such as that of England. And Murphy's
several books about her sojourns in the vast North-West assisted in the propagation
of this pristine ideal. as they provided a particular picture of the vast Canadian prairies
and of typical western Canadion life. In England. there existed a "hope that Canada
was developing a society which, while nerhaps not so well-mannered, was tougher.
more resilient and more likely to survive'.4 But more than her role as g writer, for
which she was best known in Britain, Emily Murphy was aiso a social reformer who
attempted. in whatever capacity she could. to change in society what she felt fo be
wrong or immoral. Murphy strove to present herself as the typical Canadian-with-a-
conscience. In 1922 the British magazine National Life wrote of Murphy and the pen

name she had chosen for herself, Janey Canuck:
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.. to assume as her own the name oOf her country, to

identify herself with half @ continent. might seem at ftirst
an over-bold and vain-gionous thing to go ... sanction for
it the fact that Mrs. Murphy approximates the typical
ancdicn more closely than cnyone else whom | know
This was one of the predorminant preconceptions about Murphy. especially in the
United Kingdom. But the notion of her as an archetypical woman of earty twentieth
century Canada is perhaps overdrawn. Murphy was an actor of her era and very
much a woman of her time. But she differed significantly from what may be classed
the typical Canadian woman of this period. Indeed. Murphy's tamily background and
her experiences, particularly those in London, coloured her perspective and
engendered in her the need to regulate her society. This need, of course,
manifested itself in a singular manne:; initially involved in reform movements in Q
philanthropic manner, Murphy, as well as other reformers, began increcsingly to
recognize that good works were not an effective method of dealing with a society
run amok as a result of uncontrolled economic development. increasing urbanization
and the all too problemdtic challenge of immigration. The ineffectiveness of
philanthropic reform methods became an increasing problem in the face of rising
crime statistics and the continuation of a wholesale abandonment of traditional
values and morals. Murphy began increasingly to believe that social control was the
way to go. that reform was to be coercive because appeals to the moral, good side
of society were ot effecting changes. For Murphy. the most important vehicle for
any change became the law because the law established a moral framework for
society and she could, therefore. ensure society's reformation. This study is an
attempt to exaimine the life of Emily Ferguson Murphy. one femaile social reformer in
early twentieth century western Canada, within the context of that society.
The concept for a work of this type emerged from two areaqs: first. an examination

of the material avgilable on the life and times of Emily Murphy; and second, the study

of the historical literature concerning social movements and the way in which the law
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was used as a form of sccial contrel and reform. in the first instance. two biographies
of Murphy currently exist. The first, by Byrne Hope Sanders. was written in 1945, and
the second by Christine Mander, in 1981. Sarders’ work is periaps best known
primarily because it was. for a significant time, the oriy available source of
biographical information about the life of the first female Police Magistrate in the
British Empire. Sanders’ portrait of Murphy is almost a hcgiogrcphy.6 Indeed, Sanders
was a school chum of both the Murphy daughters, Kathleen and Evelvn, and much of
the information in the book. especially that concerning Murphy's early years. was
likely gleaned first-hand from these women. As well. Sanders herself met Emily
Murphy several times.

It becomes necessary. therefore, to examine the Sanders biography of Murphy
and. in this way. provide a rationale for this study. Although Sanders used scme of
the material now available in the Emily Ferguson Murphy Papers in the City of
Edmonton Archives, she relied largely on personal reminiscences to create a
biography. Thus. much of the material in Sanders’ biography is unique and there
exists little in what is available of Murphy's papers to corroborate it. Sanders was
able to discuss Murphy's life at home in great detail but ore is never sure from
whence the information has come. She was able, for example, to note Murphy's

early religious training:

It was from her mother too that Emily learned the

Collects. the Rubrics and prayers, and even the Thirty-

nine articles. from the Anglican Book of Prayer .../
While the religious training of Ontario children in the late nineteenth century may well
have been within the proper sphere of the women of the era, there is a strong
element in Murphy's own writings which indicates that her father was also a critical
influence in these formative years. Sanders herself points out that "young Emily's

father was @ man of definite opinions'.8 It is difficult to postulate that this man of

strong opinions would not also. at least to some degree, influence the religious
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training of the Murphy children. Therefore, the origin of much of what is included in
Sanders' biography of Murphy is open to questioning since it cannot be
substantiated.

But of greater importance, and certainly more in the vein of books written in the
1940s, Sanders provides much of what can be termed unnecessary narrative. On

Murphy's future, for example, Sanders stated:

... some day she was to join battle in provinces not yet @

part of Canada, for problems still unstated: for freedom

not yet glimpsed. Destiny was preparing her even then

for its purposes in the West .9
Sanders' biography was not, however, intended to be scholarly and this is a critical
point; it does not provide any analysis of Murphy's life nor does it truly attempt to
examine or understand the stimuli which would have affected Murphy. In each
phase of Murphy's life. and with every change in domicile. it is imperative that the
context be identified and explored for its influences on Murphy: yet Sanders has not

provided any such context. When Murphy moved to Edmonton, all Sanders noted of

the city was that:

Emily found herself now, in the beginnings of her new life,
in a settlement which was the pattern of all Western
communities at the tumn of the century ... stiff and ugly.
the false fronts on the buildings of the main street reared
blind windows over the emptiness behind ...10
Any examination of the life of an individual requires more than a cursory review of the
society within which that individual acted. Just as that person affected changes in her
community, it is also true that the nature of Edmonton in the early part of the twentieth
century affected Murphy and her choice of crusades. By ignoring the importance of
context, therefore, Sanders provided an extremely incomplete picture.
Having made the point, however, it should be conceded that the biography does
provide material on Murphy's early life which does not exist elsewhere. Leaving

aside the unnecessary musings about the subject, one may glean much of Murphy's
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lite, especially the early years of her marriage to Arthur Murphy. Many of the trials
which accompanied marriage for women in the early twentieth century, although
they ware not specifically enunciated by Murphy in her own writings, were
perceptively noted by Sanders. The iliness of "the Padre” and how it affected Emily,
as well as the trauma she must have suffered when her youngest daughter, Doris,
died, for example, are subjects which appear nowhere in the Murphy papers.

The second study of Emily Murphy is a fairly recent one and also requires some
examination. It was penned by Christine Mander, an author who writes popular
histories for a large audience, but primarily for those with only a superficial interest in
historical subjects. While not an exhaustive study, and certainly not a scholarly one,
the Mander biography is interesting because, as Sanders before her, Mander gained
access 1o many of Murphy's personal journals through connections with Murphy's
niece. Maude Murphy. Therefore, Mander provides many tidbits about Murphy's
personal thoughts and her early life aithough she does not cite her sources or provide
any context. Mander has taken a great deal of material from the published works of
Emily Murphy and has provided a narrative which is largely a running compilation of
quotations that are far more interesting in their or' jinal and certainly of more historical
value. In short, we do not learn much that is new in this source. but we are able o
gain a greater understanding of some of Murphy’s personal thoughts about events or
people that would otherwise not be available.

The two biographies of Murphy aptly illustrate “the great women of the past’ theme
of historical enqguiry. This study challenges that approach by providing not only an
analysis of the way in which reformers changed their society, but also, the way in
which the actors in this historical drama responded. As Sylvia Van Kirk has pointed

out, a feminist perspective of the study of history requires that:
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_.the lives of women in the past must be examined and

evaluated in the context of the times in which they

lived... the historian has a particular responsibility to

delineate as specifically as possible the chronology of

the significant shifts in structures and attitudes which allow

for change in women'’s lives...]
These shifts, changes and progressions of attitude are at least as important as the
women themselves if only because they assist in the understanding of the larger
society. So often, in the study of social history, it is what is perceived, rather than
what is. that creates social movements and the need for reform.

The second area of research for this thesis was the literature concerning the use of
the criminal law as a method of coercive social reform. Studies of the effects of the
applications of the criminal law on the lives of women have only recently begun to
emerge. Most of the literature about women and the law has concentrated on the
themes that are traditionally associated with studies in social history, and women
have provided the focus for the study of concepts such as marriage. the family and
morality primarily as it wus revealed through prostitution. The works of Constance
Backhouse (which provide the framework for this work) stress the discrimination
against women inherent in nineteenth century prostitution Iow.]2 Other important
sources include Angus Mclaren's study of venereal disease and birth control; Estelle
Freedman’s work on penal institutions and prison reform in the United States; and
James Snell's research on the legal regulation of nuptiality. These have created a
much larger matrix within which the study of women may be couduc.‘ed.]3

increasingly women are being examined Qs actors rather than objects acted upon:
this thesis is a small contribution to this area of women's history. in examining the life
of Judge Emily Murphy s both a legal actor able to make her views known and as a
social reformer. with all the cultural baggage borne by those who attempted to
ameliorate society's ills, a very broad understanding of life for @ woman of the

reforming spirit will emerge. Moreover. this study will provide a deeper understanding

of the way in which the application of the criminal 'aw and other pertinent statutes,
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such as the Insanity Laws, affected a portion of late nineteenth and early twentieth
century Canadian women, thus enlarging our knowledge of legal history as well.

Necessarily. this thesis relies heavily on the papers left in the City of Edmonton
Archives by the estate of Emily Murphy. They are divided into the Police Magistrate’s
Notebook, several boxes of files that contain correspondence both to and from her,
and four very large scrapbooks wherein are collected almost all articles written by or
about her and any ihat she found to be of nterest. Within her papers are many very
interesting and historically important documents. The Police Magistrate's Notebook
was of particular importance because it provided not only the charges and fines
against those women (and some men) who appeared before Murphy, but it
provided the invaluable information of what evidence was used and, very often,
Murphy's own personal judgements about the character, dress, or demeanour of the
defendants. Consequently it provides some insights into Murphy's views about the
relationship between the law and women, and then to the emerging society in
Edmonton.

It is critical to provide the context within which the actors moved. In Chapter 2 there
is an examingtion of Murphy's family background, her upbringing. and the social
movements of her childhood in order to furnish an understanding of the environment
which provided the ideas and concepts that Murphy would later use and exhibit in
her agitation for social reform and. more important, in her court room. The next two
chapters focus on the general movement for socCial reform in the post-1916 period,
and many of Murphy's writings on subjects of concern both to herseif and to other
western Canadion reformers are utilized. As well, some context as to the nature and
the progress of these reform sentiments is inCluded. The next chcbfer is concerned
primarily with Murphy as a judge and examines the criminal cases under the Acts
involving women and, to a certain extent children, as well us those cases involving

insanity. Murphy had no formal legal training. yet she was appointed a Police
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Magistrate for the Province of Alberta and charged with adjudicating cases in which
women and children were involved. For the most part, the only surviving evidence,
" that of Police Magistrcte's Notebook #2, was used in this section, with corollary
information obtained from other sources. Of all the cases upon which she
pronounced judgement, the three most frequent were liquor offences. those
presented by the Insanity Law, and offences tried under the auspices of the
vagrancy laws. An examination of these crimes yields an interesting introduction to
society's general feelings about the nature and depth of these problems and what
could be done to decrease their incidence or ameliorate the suffering caused by
them. As R.C. Macleod has noted. this was an age 'in which people believed
strongly that positive social goals could be achieved by negative means. that is, by
prohibiting certain kinds of behc:wiour“.]4 But, even more important, this examination
yields an understanding of the position of women with respect to the law. What
emerges. then, is an examination of the position of Emily Murphy with respect to the
larger issues of moral reform, public health, and the law.

There is a tendency in the study of the history of women to blame our historical
sisters for their lack of @ contemporary feminist perspective. In this context, feminism
would be understood to be asserting female autonomy and minimizing dependence
on males. Many historians have asserted that this is the failure of early twentieth
century women reformers. Carol Bacchi argues that most reform-minded women
were unable to divorce themselves from the belief that moral reform would effect the

15

changes necessary to reshape Canadian society. But
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_the role that maternal feminists were trying to carve out
for themseives was not nearly so ‘traditional’, in the
context of its time... Women reformers were definitely
not happy with the patriarchal social relations between
the sexes which characterized the nineteenth century
family. Their campaigns to improve the legal status of
wives and mothers (which resulted in a considerable
body of legislation), and even their campcigns for
temperance and social purity, offered a new chaollenge

to male dominance...16

Using the concept that the nature of reform sentiment was centred around a new
and different, perhaps even feminist, idea about the relations between women and
men. it is evident that one must understand the constraints of the period, while at the
same time, providing @ means for study in an altogether new light. The result may
be a more realistic picture than some feminist historians would have us believe.
Essentially, maternal feminists like Emily Murphy tried "to impress upon men, by law if
necessary, their responsibility for providing economic moin'rencnce“”, even if this
was not a priority for themselves. They were, after all, wives and mothers and 1o this
end Murphy's measures were certainly not unique because she felt that her goals
centred around the maintenance of the family, both economically and socially. It is
within this context of reform that the thesis will examine the career of Emily Murphy.

Murphy is often lumped into the larger category of the group of reformers of the
late nineteenth and early twentieth century known as maternal feminists, who were
defined by the Cult of True Womanhood that emerged from the early 1800s. As
Randi Warne has posited, maternal feminism is:

...generally understood to refer to the patriarchal
conservative view of a dual-nature humanity, as
articulated by women. Fundamental biological and
ontological differences between the sexes are
assumed, but the value of those traditional qualities shifts
so that in maternal feminism traditional female values are
accorded higher status than their male counterparts... It
is a "special nature” view of women which holds that the
public realm needs to be morally “purified” and
transformed by women's presence, hence the

campaigns for suffrage. temperance, etc...]

Murphy certainly may be said to have shared the predominant traits of these early
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teminists. And although they challenged the traditional sense of male/female
gender relationships in some ways, it has been suggested that they were not really
feminists because they were not seeking absolute aufonomy.]o The nature of the
social relations between the sexes in this period precluded a revolutionary demand
for economic and social independence; the reformers, therefore, found a way in
which they could effect change without an attendant loss of their cwn newly
emerging sense of power, or what has been referred to as maternal feminism. But
perhaps, as has been suggested by other historians of women, the traditional
definition of maternal feminism must be expanded and altered to reflect what

Warne has called their "profound challenge to the androcentric world®. So-called

maternal feminists were. Warne explains:

...constrained by a prejudicial political environment, they
used the dominant public language available to them
and stood it on its head. They called the puhlic sphere
to be accountable to women's experience not as it
sought to mimic men's, but women's specific traditional
experience. And whatever their rhetoric, they were
calling for @ world within which women would be allowed

to make their own choices about their lives.20
And although Murphy seemed to reflect many of the same sentiments of these
early feminists, her experiences in social reform and her background of Anglicanism
and Toryism require a more complex framework. For this reason, it appears that the

framework of social reform is a more adequate conceptual tool for the examination

of Emily Murphy and her life.
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CHAPTER 2

In order to understand the complexity of Murphy's particular brand of social reform
and further, the infricacy of her character, it is necessary to examing her early life. Of
all experiences that colour thoughts and belief systems, childhood perceptions are
perhaps the most influential in both shaping attitudes about society, and more
important, the individual's place in that society. Therefore, an examination of
Murphy's early family life and schooling will provide the backdrop to the later
discussion of Murphy's views of social reform and her position as Police Magistrate.

Emily Murphy was born in Cookstown, Ontario on 14 March 1868. Although detailed
statistics are not available for the period pefore 1881, in that year the census
indicated that the district of Simcoe North, of which Cookstown was a part, had
something less than 9.000 families, the vast majority of whom were either English or
iish. The vast majority of the population worshipped primarily in the Methodist,
Presbyterian and Anglican churches. Almost all the inhabitants were farmers or
involved in some way with the rural community, as land agents or farm labourers or
providing the services required by the local population.  In sum, this was @ typical
Anglo-Protestant farming district which was characteristic of rural Ontario in this
period.]

Murphy's antecedents were primarily Irish-Protestant immigrants and they were part
of the first waves of Irish immigration that arrived between 1828 and 1832. Their
exclusion by mainstream British North American society created an immigrant identity
with a clearly expressed sense of grievc:nce.2 Murphy's own grandfather, Ogle
Gowan. organized the Orange Order in Upper Canada to give the Protestant lrish a

sense of the "consciousness of power”. He wrote:
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We are told that we lrish are @ restless and turbulent
people -- that it requires numerous troops to keep us
down at home... Let them create the same causes here
and by their intolerance, they are doing it, and the same
will follow... Let us no longer be hewers of wood and
drawers of water to ¢ taction whose only aim is to
oppress us... We have piayed second fiddle long
enough. The time had come when we must assume a

more manly front. 3
The Orange Order, as a socio-politico-religious society held as its aims the defence
of Protestantism, and in Upper Canada, the twinned insistence on loyalty to the British
Constitution and support for the imperial connection. 4

Initially, the Orange Order was an Irish creation. but as Gowan posited:
...Scots and Irish did not become English if they settled in
England, and consequently, did not become Canadian
in Canada. All those living under the British Constitution,
including Canadians, were British -- the common ground
upon which all could unite without a sacrifice of origin...5
As the Order grew in importance and in membership, however, it provided both
immigrant and native, Irish and non-lrish Protestants a familiar anchor and a source of
fratemal <:id.6
The apogee of Orange influence in Canada was most evident during the years of
Emily's childhood and early youth. The fondest memory of Emily's recollections of
her early childhood involve the Orange Order Processions and her immense pride in
her Anglo-Protestant origins.7 Orange sentiment probably influenced the young
Emily's perceptions of upstanding and respectable society and her moral and social
beliefs about how that society should func‘rion.8 As well, Emily's intense sense of
belonging to such a distinguished lineage may also have contributed to her belief
that these values were correct.
Another e‘ement of Old Oniario's political culture also shaped Murphy's
development. The conservatism embraced in the Ferguson household presupposed

an organic and hierarchical social order that encompassed a deep respect for law

and order.9 And for young Emily, a belief in the importance of the law and a
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prefererce for authority became deeply-embedded principles in her character.

Necessarily, Murphy would later contend. the inculcation of the ideal of respect for

authority began in the home:

...The Negative (family) consists of disconnected
persons -- a family in terms of mere acquaintanceship --
with no strength but what each person pPOSsesses in
himself. There is little or no authority, and the children
drift info the world untaught and undisciplined...10
Murphy giso espoused the issue of authority and a chain-of-command mentality

toward the running of a household and the position of children within it. She wrote:
Never before in the ages has the rein of domestic
government hung so loosely. In our day, the slogan
"Liberty, Equality and Fraternity” is more applicable to the
home than anyplace else... the children of Conada run
everything but the lawn mower and carpet sweeper.] 1

In the Ferguson home. however, the children did not run anything, much less their
parents. Isaac Ferguson and his wife established a spacious well kept home for their
children and raised them in the affluence afforded by their respectable rural
lifesfyle.]2 Murphy's father and mother ensured that their children would be well
appointed, well read. and would learn the fine art of penmanship. As well, they
ensured that in all things the children, moth male and female, would be treated in a
lke manner.

More important, the heritage of the Ferguson clan shaped the development of
young Emily's character. Her grandfather's cousin, Sir James Gowan was a Supremie
Court Judge and later became a Senator. Gowan (1815 - 1899) was born in Wexford,
Ireland and emigrated to the Canadas in 1832. At the conclusion of his education he
accepted a position as a deputy in the office of the Solicitor-General for Upper
Canada. and in 1839 was called to the bar. So well-regarded was he, however, that
by the age of twenty-seven, he was appointed to the office of iudge of the judicial

district of Simcoe, the youngest man ever to occupy that position. Gowan was

known as a legal reformer and of the many products of his long career, perhaps the
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most interesting was his involvement as the principal proponent and Chairman of the
Special Committee on Divorce: this duty required the rewriting of the Divorce Laws for
Canada which, until that time, were solely based on parliamentary consent originating
in the Senate. 13 Gowan is perhaps best known for his work on the legal
improvements and eventual consolidation of the 1892 Criminal Code for Canada. Sir
James Gowan was a frequent visitor to the Ferguson household and on ot least one
occasion, the family also welcomed Prime Minister Sir John A. Macdonald, Sir Charles
Tupper and Mr. D'Alton McCarthy. who happened to stay ot the Fergusons while they
were attending a political meeting in the crec:.]"'1 It is unclear how much of Emily's
later Conservatism and her interest in the law had its beginnings with the people with
whom she spent a good part of her early life, since she does not leave anything
explicit in this regard. It is, however, very likely that many years later, at least some of
what she had been exposed to in childhood would leave its mark when Emily took
the bench.

Another important influence on her life was Murphy's religious upbringing - the
Fergusons belonged to the Church of England. the denomination of Ontario's
"genfility".]s The choice of a religious denomination provided important clues about

the lives of its adherents:

Membership in a particular denomination ranked high as
a badge of personal identity. To know a man’s religious
affiliation was to have an important clue to the politics he
professed, the school system he supported, the moral
taboos he observed, and even the newspapers he
read. 16
At least initially, the Anglican Church attempted to be the closest connection
between the social and economic stability of an emerging Canadian society, by
disseminating its conservative principles throughout. As the shifts of allegiances
unfolded and other religious denominations began t¢ appear. and began to

challenge the privileged place held by the Chuich of England, the demand for the
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church to demonstrate itself as a linchpin of the social and political order connecting
the state and the church in temporal world, both politically and socially, became

undermined.

To love and venerate order was the first commandment

of the religious and social teachings... Order was an

attribute of God: did not the structure of the world revecil

so clearly the handiwork of a rational intelligence? Order

was also the measure of a proper and virtuous life.

Since order and hierarchy were inherent in God's

creation. happiness could only be attained by

accepting the same principles in society. Freedom and

liperty grew out of social order; without order there could

be no society and therefore no freedom.‘~7
In its initial stages in Upper Canadian society, the church asserted its view of God as a
hierarchical one. whereby the institution provided the adherent the means to reach
spirituality. The desire on the part of the High Church to maintain its catholic outlook
led to dissension within the church and calls for the Church to become a social
institution became ditficult to ignore. What developed. then, were two competing
religious factions. those who would see the Church of Ergland te a leader in the
structuring of Canadian society, later known as the evengelicals, and those who were
content to retreat into the world of catholic spirituality. Young Emily was well taught in
both the spiritual beliefs of the Evangelical wing of the Anglican Church and Murphy
would later exhibit a practical application of her faith to everyday life. The village of
Cookstown did not have an Anglican church during Emily's younger years. and so the
Fergusons attended Sunday services at the local Methodist Church although they

continued to worship as a fomily in the typical Anglican way. adhering to the Book of
Common Proyer.]8

As was the custom in families such as the Fergusons, Emily was sent to boarding
school to complete her education. The Bishop Strachan School of Toronto, to which
she was sent in 1882 at the age of 14, was the “right" kind of school; there she met the

daughters of bankers. the clergy, and professionals. The curriculum at Bishop
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Strachan was typical of most schools for girls of the time: Emily Ferquson's report
card for 1886 shows that she took French, instrumental music and arithmetic. which
were taught to all girls of this class in the iate nineteenth century: she also had classes
in catechism, scripture and orthography. She was Head of the Class and excelled in
Roman (now Clcssics).]9 Although Sanders indicated that Murphy apparently did not
do exceptionally well in school she did become Head of the Fifth and Sixth Forms

and won the Governor-General's Medal for Proficiency in her final year at Bishop

Strachon.20

Education for the daughters of the well-to-do, like Emily Ferguson, was designed 1o
prepare these young women for the iwes that they were expected to lead after they
married, and all young ladies were expected to marry. The Queen's College Journal

outlined the future for "Sweet Girl Graduates™

The place woman fills in society, and the peculiarities of
her nature. must determine what is the proper quality of
her culture... proper sphere of action is the domestic
circle. Their highest duties they owe to the family, which
also calls forth their most shining virtues. Therefore her
education should be practical, fitting her to govern her
housznold with wisdom and prudence. For her own sake
her mind shculd be cultivated, but her mental culture
should not be what is regarded as distinctively
intellectual. It should be governed with reference to
elegance as well as strength, to the development of the
tastes and affections as well as the mere reasoning
faculties... may the day be far distant when Canadian
Lady Jane Greys shall fill up the pauses in the dance w:'h
quotations from Plotinus, and spice their drawing-roor
conversation with discussions on the differential calculus

or transcendental idealism.2!
Women of late Victorian Canada were assumed to be preparing. in their lives at
school. for their ultimate destiny as wives and mothers. They were expected to
prepare a hearth and home for their husbands and create a solace from the cares of
the external world. To their children they were expected to impart a pure and noble
virtue. since they were naturally purer and more virtuous than men. To venture into

the world of commerce or the professions was not expected. and few vomen
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sought to do sc in ofher than exceptional circums'rcr"ces.22

Emily’s life continued to follow the pattern expected from someone of her
background. She married the Reverend Arthur Murphy, an Anglican minister, in 1887
and shortly thereafter moved to a small village in south-western Ontario called Forest.
The duties expected of her as the rector's wife involved a variety of mundane, but

necessary. chores. None, however, was as important as serving as the model of the

village.

| found that. as a bride of nineteen, | had to take Bible

classes, be president of the Missionary Society, play the

organ, speak at meetings, organize the entertainments

qnd bazaars. | was, however, ocq.uirigg a stabilizing that

fited me for a half other dozen duties.
Murphy appears to have rebelled, even if only superficially, against the code of
conduct expected of the wife of an Anglican minister. She was often playful when
decorum was required and this caused a rift in her marriage when, at one point, she
laughed out loud during @ church service.24 She left for Cookstown and returned after
three weeks so we do not know if she even considered the possibility of leaving
Arthur and her role as parson's wife.

Arthur Murphy was appointed the Mission Preacher for the Huron Diocese and the
next ten years of their life were spent in various towns and villages scaftered about
Ontario. In the early months of her marriage she accompanied her husband as he
travelled from parish to parish, but after the birth of her first daughter, eleven months
after the marriage. she became less resolute about traveliing. Instead, she collated
enormous leather-bound ledgers filed with the quotations and references used in the
sermons for which Arthur Murphy was quickly becoming famous. She devoted
hundreds of hours to memorizing quotations and developing her memory.25

This is the only part of her life for which Murphy left no records of her thoughts or

beliefs.% What evidence there is comes primarily from the Sanders and Mander

biographies and indicates that this period was a critical one: she had lost what she
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27 Since Murphy's crisis of faith may well

termed her "aptitude for God" or her faith.
have been a part of a larger theological crisis, it becomes necessary to examine it in
greater detail.

The late nineteenth century revealed the growing need for many Canadians to
order all things within their purview. This was reflected by an increasing interest in and
understanding of science. Science was then not remote, forbidding and abstruse:
rather to the educated person it was a fashionable and respectable pursuif.28
Indeed it was taken for granted that a familiarity with at least some level of natuial
science and a sensitivity to the surroundings formed a part of the intellectual
equipment of every Victorian Cc:\ncdicn.29 Although this recognition of science
manifested itself in the collection of natural facts and specimens, it increasingly
came to be regarded as the means to understand man's place in the world. As Carl
Berger suggests: "Victorians saw in nature what they were instructed to see -- the
work of God."30

The debate between science and religion had really begun with the publication of
Charles Darwin's On the Origin of Species in 1859. While Darwin's basic postulation,
that species were evolved from those that had come before them. and that species
survived or did not on the basis of their ability to adapt through a process of natural
selection, was straightforward, it stimulated bitter debate about the cregation of man
and his place within the natural world. Coupled with the arguments in publications
such as David Strauss' Life of Jesus (1835) and Karl Marx' work in 1848, the trend

toward biblical criticism and skepticism about traditional theology was becoming

increasingly more difficult to ignore.

Newspapers made Canadians aware of sucinh dangerous
new thoughts, but press and pulpit alike were careful to
warn against them.31
What evolved. then, was something derived from these ideas but aiso invoking an

element of the well-established British tradition of natural theology: it became known



21

as Darwinianism. Its chief claim was that there "existed an overall design in nature, a
rank and order in the chain of life, and a regularity in the operation of laws, all of which
were evidence of a transcendent guiding in'rel!iger\ce."32 Increasingly, aftempts
were made to present such views in some understandable and useful form. In
Natural Law in the Spiritual World (1888). Dr. Henry Drummond, for example,

attempted to harmonize Christianity and evolution by developing a general doctrine

of teieological progress.33 Thus:

...the religious crisis provoked by Darwinian science and
historical criticism of the Bible led religious people to
attempt to salvage Christianity by transforming it info an
essentially social religion. The orthodox Christian
preoccupation with man's salvation was gradually
replaced by a concern with a social salvation... by the
end of the Victorian age the foundations of religious
orthodoxy had been shaken. And if the 'sacred' and the
'secular were no longer distinct then perhaps religion,
rather than being the opiate of the masses, would

become a recipe for social regenercﬁon...34
By the 1880s, then, the focus of the Presbyterian and Methodist denominations had
shifted from theology to social reform. This shiff had a tremendous impact on
Canadian churches and produced a serious division among the Anglicans especiaily
reinforcing in the Church of England the split between High and Low Church parties.
The strict observance of liturgical worship stressed by the old High Tory Bishop of
Toronto, John Strachan, was increasingly challenged by a growing evangelical
movement in the church. The lrish Anglicans, especially, imparted a pronounced
evangelical tint to the Anglicanism of the western part of the province35 and this was
of critical importance for the Murphys. While the High Church became increasingly
inward looking and isolcfed,36 concemed only with maintaining its adherents. Low
Church Anglicans did "accept new ideas and programs of social and economic
reform".37

As rural Ontario began to change during these "critical years' of the late nineteenth

century because of growing demographic and economic crises, people were
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growing more aware of the unsettling problems besetting their society. While proper
observance of the Lord's Day was one response to the new threats 1o traditional rural
values. more important was the war against alcohol. Increasingly. after the mid-1870s.
some reform-minded Anglicans were prepared to join other Ontarians in expressing
their concern about the abuse of alcohol. This issue exacerbated divisions within the
Church of England. At meetings conducted in various Anglican dioceses, there was
general agreement on the evils inherent in the intemperate use of alcohol; but many
differences arose over the methods that would be useful in improving conditions
caused by this problem.38 On the one side were the reform-minded who believed
the Church of England had a vital part to play in the day-to-day amelioration of vice
caused by intemperance, but for the most part, they were a small group. As a result,

... the Church of England...played an insignificant part in

movements of social reform, particularly those

movements pledged to temperance...this apathy on

matters of broad social concern was due partly to the

Church of Engiand's innate conservatism, and partly to

the belief of high churchmen that the church would sully

its catholic and opos‘rolig character by cooperating with

other religious groups...3%

While there is little evidence that the Murphys participated actively in these
debates, it is apparent that Emily became aware of the growing social problems in
late nineteenth century Ontario. Moving from parish to parish infroduced her 1o new
groups, like the black community in Chatham, and forced her to confront new realities
shaped by urban growth and industrial developmem‘.40

She began to realize that there was a world far removed
from the comfortable cocoon to which she was
accustomed. In town affer town she observed the
terrible conditions under which the poor lived: crowded
homes. no education, no jobs. too many children, and
no prospects for a stable life... Emily met and talked with
the poor...41

The Murphys own situation had changed, too. Arthur had no steady income and
the livelihood of the family became dependent on collections obtained at meetings.

Their security was drastically altered and this meant a complete readjustment for
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Emily.‘12 With no one to share her feelings, as Arthur was completely engrossed in
preaching. Emily turned to wrifing.d:3 While writing was considered to be a proper
avocation for a parson's wife, it may also have been the means through which
Murphy could address social problems and offer solutions. In addition, there is little
doubt that Murphy was also able to contribute financially to the family with her writing.
Much later in her life, Murphy would outline four aspects of her religious life:

The youthful and fervid

The academic and doubting

The maternal and social

The older and peaceful. 44
The events of Murphy's life correspond quite well with this four-tiered analysis of her
own spirituality. It seems evident, therefore, that she had entered her maternal and
social phase.

The birth of her first daughter, perhaps more than any other event, was to form the

basis of a significant part of her character. It reinforced her maternal religious faith,
which she later described:

To me, the mother and child became the central part of
Christianity and | believed... that their symbol was an

eternal one -- the symbol of life itself.45
To most of the members of the society of late nineteenth century Canada, the proper

6

moral and physical care of the young was an obiigation fo C—:-od.4 Increasingly the

church and society took an active interest in preserving the ideals of family life and a
large part of this involved maintaining a strong family unit. It was the duty of the child
to learn and to obey, and it was the obligation of the mother patiently to superintend

7 This view reflected the proper role for women, as revealed by the

and instrucx‘.4
concept of true womanhood, and produced the social response known as maternal
feminism. This was the reaction of many middle class women to their way of life in
the new society of the late nineteenth century. At the centre of maternal feminism

was the notion that a return to the traditional social order could be best
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accomplished if women, in their natural roles as wives and mothers, were allowed 10
extend their natural moral superiority into the larger society in order to effect “social
spring cle<:1ning".48 In many ways, then, Murphy's insistence on the importance of
motherhood can be understood within the context of the maternal feminism which

shaped the larger social reform movement. Many years later Murphy recalled:

Although barely 20 years of age when | became Q
mother, | can see in looking back across the years that
the finest joys of lite came with my children...4%

Moreover. her dedication to her children was fundamental and lifelong. In later
years, Murphy was icily critical of those who spoke of the "hardships of rearing
children®: she felt that these were largely imagined since motherhood was not simply
a job but rather the first and foremost duty of every womon.50 She felt no gratitude

was due a mother, because she would. quite simply, only be doing her duty:

| even find it hard to become enraptured over "Mother's

Day' in that the strain running through most of the

editorials is one of pity and commiseration (sic) for the

apparently sad and serious woman who has reared a

family...91
And, of the "sacrifices’ and tears of a mother, Murphy stated: ’| have never been
able to sacrifice myself for my chiidren. The compensation has been a hundredfoid,
and this is really quite a good rate of in'reres1"'.52

But what Murphy failed perhaps to realize and certainly to mention was the fact that

a small private income enabled her family to keep both a general maid and a
nursemaid before they began Arthur's mission through the small towns of Ontario in
the Huron Diocese.53 This made it possible for for her to take up leisure activities such
as oil painting while still maintaining a clean household and well cared-for children.
Blessed as she was with lack of want, it is small wonder that "mothership” was, for her,
the natural duty of woman, and Murphy's intolerance for women who complained of

the tribulations and trials of child rearing stemmed from her own comparatively easy

life.
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Emily Murphy's views were also shaped by her experiences in England, where Arthur
was called on a mission in 1898. She had already been freed of the constraints and
the "critical eyes watching her every move" during the previous phase of moving
from parish to parish in Ontcrio.&1 The move to Britain wouid be even more important
to her for two reasons: first, Emily would experience more freedom away from the
highly conservative society of rural Ontario. which "meant a new delight for her".55
Second. and more important, however, she would see real poverty, misery and
squalor firsthand in @ manner and intensity with which she was completely
unaccustomed. In spite of the social problems Murphy had seen during her sojourn
in the Huron Diocese, she had never before witnessed what she was about to see in
England and found herself completely unprepared.

In July 1898, the Murphys sailed for London, England. Whiie Emily spent a great deal
of her time., at least initially, meandering among the great historic sites -- the various
churches, the famous castles and the British Museum -- she aiso insisted on
accompariying her husband on visits to the various urban slums. The England of the
late nineteenth century was a country in social turmoil. The twin forces of
industrialization and urbanization had intensified problems related to poverty.
overcrowding, poor wages. and intemperance. and these conditions were
perceived to be tearing apart the very fabric of society. Factory work especially was
thought to be destroying the family, "eating away like a worm at the very foundations
of all social order."56 The various critics of the new society asserted that the
consequences of industriglization were "deplorable, immoral, unnatural, and
subversive...”

The sight of women and girls working in the mills, as well
as children, was found particularly shocking and even
offensive.57
Many organizations became involved in the social regeneration of society, in an

attempt to stay the deterioration of morality and values. The churches, most notably,
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seemed to be more wiling to aid in the amelioration of conditions for the
underprivileged and those caught in the web of proletarian work. Those who did

involve themselves were vocal about what they saw:

Victorian clergy. doctors or sanitary reformers who
peeped in through the window at working-class home-
life almost invariably saw something nasty, brutish,
disorderiy and objectionable. They saw drunken fathers
belting their children for petty or imaginary offences; they
saw distraught mothers quieting hungry children with
Godfrey's Cordial (an opiate); they saw skinny, stunted.
undernounshed children with verminous clothes and their
hair full of lice; they saw children who did not know how
to use a fork and who had never seen @ toothbrush; they
saw gangs in the streets, hurling rude insults at

strangers...>

Very often, however, their solutions addressed the symptoms, not the causes of
social problems; reforms, aimed as they were af personal salvation and morality,
proved ineffective. As well, the largely unsystematic efforts of individuals and
voluntary organizations, mainly inspired Dy paternalistic humanitarian motives, were
the closest that the Victorians came to social services, even with reforms to the Poor
Laws and with support for public education increasing over the period. The vast
majority of reformers attributed the lot of the working-class poor to their inability to
adhere to the strict moral code established by the middle class:

The working classes were continuously berated by moral
and social reformers for being the authors of their own
miseries through the self-inflicted wounds of irrational and
immoderate expenditure on drink, when with prudent
budgeting they could afford adequate supplies of bare

necessities.5?
For perhaps the first time, Murphy was face to face with these problems. and it was
here that she would begin to define what she perceived to be the general malaise of

society, and what could cure it. In her assessment of the London slums, Murphy was

as judgmental as other middle class critics:
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This sin-cursed region has rightly been styled the
“Borders of the Kingdom of Darkness” ... it is the garbage
heap of the weadlthiest city in the world, into which the
refuse. offal and unsightly things are dumped out of

sight.60

Murphy recognized immediately that the work of the Established Church in the
amelioration of conditions of life for those living in the slums, work that concentrated
on the redemption of these fallen people through religious teaching alone, was at
best superficial: an introduction to Christ and the Bible was simply not enough for the
unreached maijority. The message of the Church of England. based as it was on the
presupposition that man was inherently a sinner. found it natural to attribute ail forms
of social malaise to moral failure and therefore to seek cures by eliminating
opportunities for vice.é] The established procedures for assistance to the poor, in the
form of Bible classes and the teaching of morality were not changing the face of
poverty in the London slums.

While she was not able to identify a plan that would significantly aiter economic and
social conditions to the extent that the poor would be truly assisted, her comments

are indicative of her own rising consciousness:

Only those who give up their lives to the redemption of
this place, know of the cruelty and hunger that madden
the galley-slaves of greed: know how the rich grind the
face of the poor... these are the "unreached magjority”.
Some people quickly kill their decrepit and starveling
(sic) poor, but these English torture them in ¢ slow and

refined method...62
Murphy did. however, particularly admire the groups of Church workers who were
active in these areas. What she respected most was their practicality. something the
Anglican Church, due to its own prescriptions for ameliorative assistance and its
inability to embrace fully any program of reform other than an educational one, was
unable to condone. Indeed she remarked, "on the whole, the Church seems to
handle the slums with dainty finger’rips".é3 But other organizations, such as the

Salvation Army and the Methodist Church, were more inclined to transform Christianity
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and preached not only temperance and morality but increasingly sought to banish
social evil from the world at large: if true progress meant ultimately creating heavan

on earth, then the church could consciously aim at the general improvement of ¢!

6

society. 4 The preoccupation with the salvation of the individual gradually gave way

to concern for social salvation:
By the end of the Victorian age the foundations of
religious orthodoxy had been shaken. And if the
'sacred’ and the 'secular were no longer distinct then

perhaps religion, rather than being the opiate of the
masses, would become a recipe for social

regeneration.69
Anglicans were slow to accept the premise of social regeneration, and Murphy
became increasingly critical of this attitude. While Church workers who ministered to
the poor offered moral uplifting through temperance and sabbatarianism, they
offered little in the form of education and measures that would change the economic

aspect of the poverty faced by many of those in the slums; she wrote:

There is not much use in preaching to people whose
spirits are deadened by hardships and starvation, and
who are struggling to keep their footing in a quicksand.
Some of them are crying ominously in the night. The
working brutes in England's backyard are growling and it
would not be strange if, one day. they broke their

chains. %6
The poverty and distress that she witnessed in the slums of England's larger cities

revealed the underside of economic progress and reinforced her own self-doubts:

The dark distress, ugliness and pain perplexed and hurt
us. We were not so confident about our age after al.67

Murphy also began to see women in a different light as well. Upon her arrival in

London, she remarked:

Everywhere | noticed flashly-dressed women who are
avowedly and unblushingly disreputable. Their sidelong
glints and encouraging smirks to all male-comers are

their offers of sale -- their allurements to sin...68

Her first impressions of English prostitutes were permeated by a sense of moral
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judgement shaped by her Anglicanism; she pelieved that their sinfuiness was a

personal failing. These women were immorcl and they had succumbed to

temptation:

This life with its vile wage must be a great temptation o
kitchen drudges. who see only the fine clothes and not

the sad finale.6?
Thus. if the temptations of this immoral life were withdrawn, the seed of goodness
could be planted in every individual and they would respond accordingly.

As Murphy travelled more widely, however. she began to seriously consider other
reasons for the degraded condition of the slum-dwelling women. Like many other
social reformers of her time Murphy slowly began to accept that these people were
products of their environments. The social conditions in English cities pushed many

poor women into prostitution; she wrote:

... the sexes pair like any beast of the field... who can
wonder that it is otherwise, when so many girls have a
history like this -- "the bastard of a hariot, born in a
brothel, suckled on gin, and familiar. from earliest
infancy, with all the bestialities of debauch, violated
before she is twelve, and driven into the streets by her

mother a year or two later...70
In Murphy's opinion, women wore the telling marks of their poverty and hopelessness
more than men. Often at the mercy of unscrupulous employers and slum landlords,
forced to work in almost any capacity in order to bring in what little money they
earned. and often abandoned with children to care for as best they could, Murphy's

statement is telling:

One cannot fail to observe the numbers of women with
bruised faces -- women who appear to have drained
the draughts of poverty to their very lees. They are
having their heli in this world, no matter what may be in
store for them in future. Men are black beasts. One day
science will teach women how the race can be
propagated without their aid. and then we will sting the

drones to death.”]
What is of compelling interest in this statement is Murphy's assertion that it is man who

is at the root of women's problems. She did not reject traditional attitudes about
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proper spheres for women and men; she believed that the place of woman was to
be in the home mothering children and creating for her husband a haven from the
cares of the public world. The duty of man, therefore, was to provide his mate with
the means fo create and nurture that environment. The redlity, however, was very
often far from this ideal. Murphy herself began to recognize that the material and
physical needs of women were atf least a, important as those of the spirit: "I have a
clear and well-defined idea,” she wrote later, “that women are not all soul; that they
have a way of hungering after bread, even before they hunger after
righfeousness".72

With Arthur's mission in England completed by 1899, the Murphys returned to
Canada and took up residence in Toronto. Emily had by this time published a book
and. with this as a form of public introduction, she began to contribute articles to the
National Monthly of Canada and eventually became the Women's Editor. Her
duties necessarily required her to write articles dedicated to subjects of interest
primarily to women. Murphy produced many articles cn economy, fashion, manners
and home decoration, subjects which she discussed with @ certain amount of
humour.73 Unfortunately, Arthur contracted typhoid and., when he was unable to
continue missionary work for the church, Emily became the sole breadwinner. When
she later became the literary editor for this journal, she appears to have used her
work as a means of gaining some kind of freedom frem a depressing home life. The
most important pressures on her were financial and, in order fo alleviate them, she
spent more and more time writing for and editing the magazine. In short, she had
become the sole means of support for the household and, consequently, she spent
a great deal less of her time caring for her home and fcmily.74 Arthur, in the
meantime. had left his calling as an Anglican minster. There is no record of the

reasons for his abandonment of the life he had chosen as a young man, but clearly

he was burdened by the same religious doubts as his wife. Therefore, when their
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youngest daughter contracted diphtheria and died, the Murphys decided that they
needed a change of environment. They hearkened to the call of the West.

In the summer of 1903, the family packed their belongings and made the long trek
west to a small unsurveyed timber limit in Swan River, Manitoba. Emily's life was busy
yet simple. She kept house for her family. ond she took care of the long line of
lumberjacks who worked on the Murphy timber-limit. These domestic duties did not
seem to hinder her continued writing. She reviewed, on average, twenty-one books
per month for the Winnipeg Tribune and she also kept a diary. The new people and
the new land absorbed her. The Murphys were surrounded by immigrants of wide
and varying backgrounds, and very different customs - Germans, Ukrainians, Swedes,
French, Icelanders and D0ukhobors.75 Her relations with her neighbours were cordial
but cursory.

Perhaps to allay her boredom and partly because she saw the need, Emily Murphy
became involved in local reform; her first community project was the establishment
of a Victorian Order of Nurses hospital. It is not unusual that Emily, who had lost her
youngest child to disease. would be at the forefront of a campaign to establish a
hospital where pre- and post-natal care were available to all who had need of them.
The die had been cast: the hospital became a reality and Emily Murphy had begun
her career as a social reformer.

Arthur Murphy was beccming restless with his life in Swan River, however, and he felt
the urge to move further westward. When he was abie to convince Emily that a
change was required, the Murphys again relocated: in 1907, they had become
newly-arrived residents in the small city of Edmonton, Alberta. In the milieu created
by the rapidly changing western Canadian society, she found herself increasingly
involved in causes. and armed with her own preconceptions and a willingness to do

her part, Emily Murphy plunged headlong into a new life of social reform.
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CHAPTER 3

Any attempt to understand the impetus that would stimulate Emily Murphy toward
agitation for social reform necessarily requires an examination not only of life
experiences but of how the environment within which she moved influenced her
views. This chapter is an attempt to examine the ways in which Murphy was affected
by the problems she found in Edmonton. Although her character was strong and
singuiar, she was nonetheless affected by other reformers who aiso had a vision of
what the good society ought to be. What emerges, then, is the climate for reform in
Edmonton and in Alberta. This discussion is drawn from her own extensive writings.
but it is interesting to note that in almost all cases, she presents the law as the most
useful tool in the reform of society. (Murphy's experiences as a Police Magistrate s
dealt with elsewhere in the study.) For the purposes of this discussion. however, an
examination of Murphy's correspondence on the subject of reform will be analyzed.
although a greater emphasis will be placed on her views in the period after 1916 when
her reform activities were most concentrated.

After her arrival in Edmonton, and possibly spurred by the establishment of a V.O.N,
hospital in Swan River, Murphy joined several social and prcfessional organizations,
which were local, provincial, national and international in scope. By 1916, these
included the Charter Committee of the City of Edmonton, the movement for public
playgrounds in Edmonton in 1911, the movement for the establishment of Municipal
Hospitals in Alberta in 1910, the movement for the election of women as school
trustees in Alberta in 1912, the Alberta Association for the Prevention of Tuberculosis,
the Canadian Women's Press Club, and the Society of Woman Journalists of

England. Of perhaps the greatest importance, however, was her agitation for the
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enactmer.t of the Alberta Dower Law in 1910, a subject that will be discussed in detail
later. This brought her into close contact with the legal establishment, and provided
at least some experience for what was to be her life's vocation. Thus, Murphy's
activities as a social reformer exploded after she settled in Edmonton. Up to this
point, her marital, maternal and domestic duties had taken precedence over social
agitation. But her exposure to the conditions of urban and industrial England had
opened her eyes to the problems of social injustice and served to propel her towards
reform.

Edmonton, like other urban centres in western Canada, faced a number of social
problems and generated an active reform movement that addressed a variety of
social causes. The development of Western Canada was shaped by the wheat

economy which stimulated the commercial expansion of the region:

Edmonton had always relied on the rich farm lands of
central Alberta to provide it with wholesale and retaii
functions, and in the years of rapid westemn growth the
construction boom supported local lumber mills and
brick yards. The basic energy source of that era, codl,
was available in abundance in local mines, and the
discovery of natural gas at Viking supplemented this
advantage when a pipeline to the capital was
completed in 1923. Moreover, because Edmonton was
the only large centre in the areq, its cattle trade was
eventually large enough to sustain an important meat-

packing sector.!
The rapid growth of Edmonton's population - from a mere 2600 in 1901 to 11,000 by
19062 - was facilitated by railway construction which in turn spawned new consumer

industries and a vibrant service sector:

New industries starfed up. and along Jasper Avenue for
about ten biocks., as well as in the older sections of the
city east of 101 Street, new brick hotels and business
blocks sprouted... (In 1907/08)...some fifteen thousand
people barely established themselves were called upon
to provide streets, sewers, sidewalks and telephones,

and a host of other services...3
One general cause for movement to urban centres in the prairie west may have

been the rate at which homesteaders failed to “prove up® and obtain a patent for
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their homesteads. a situation which was dramatic in Alberta: fully 45% of patents
were never filed on quarter-sections of land and this activity had serious
consequences for the ever-expanding urban cen'rres.4 Moreover, prairie towns and
cities tended to attract significant numbers of single, young men, which created
another set of probiems:

One outstanding characteristic of unskilled workers was
their mobility. If they were young, single and in quest of a
grubstake, they might travel the breadth of the country
and hold a haif dozen jobs in as many industries in the
space of a year. If they were married or had a
homestead, they might take to the camps for six months
of each year, returning to family or farm in the intervals.

Finally. the third general cause of social instability was immigration which was a
bicephalous monster. Immigration was massive: seen Qs the last best west, Alberta
was one of the few remaining agricultural frontiers. The population of Alberta jumped
from 73,022 in 1901 to over 588.000 by 1921.é Over 45% of this growth was in the form of
immigration, and by the early years of the twentieth century, the west generally was
accepting 60% of all new immigration to Canada from foreign lcmds.7 Sheer numbers
posed significant and unique problems for Western Canadians; the ethnic and
religious backgrounds of many immigrants were also unsettling. There were
Ukrainians and Germans, Japanese and Chinese, Mennonites and Doukhobors. The
result was a society characterized by ethnic heterogeneity as the following chart

illustrates:
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Ethnic Qrigin of the Popuigtion of Albertq, 1911 - 1941 (per cent)
1911 1921 1931 1941

British 5749 5980 5321 5017
French 580 525 524 540
Dutch 0.85 1.61 187 257
German 11.13 601 10.18 976
Italian 057 068 065 061
Jewish 040 055 051 0.52
Polish 061 122 289 337
Russian 215 361 224 243
Scandinavian 760 75 813 197
Ukrainian 470 405 764 903
Other European 377 590 448 479
Asiatic 05 073 067 083
Indian and Inuit 305 247 208 1.58

Others and not stated 132 056 021 1278

The Anglo-Protestant eiites across the prairies had to "come to grips with the
obvious fact of ethno-cultural diversi’ry",9 especially since so many of the social
problems apparent in the new urban centres - prostitution, crime, gambling. alcohol
and so forth - were linked to the "foreigners.” The chalienge to the traditional
Canadian way of life and moral values was clear, and few reform-minded citizens
could ignore it. One response was the demand that British-Canadian ideals be

maintained; in 1906, the Edmonton Bulletin proclaimed:

The ideal of the west is not only greatness, but greatness
achieved under the British Flag and stamped and

moulded by the genius of race. 10

The Anglo-Protestant elite, from which many social reformers were drawn,

... gloried in the expioits of the British Empire and
believed in loyalty to God, King and Country. They had
been taught to believe that the Anglo-Saxon peoples
and British principles of government were the apex of
both biological evolution and human achievement and
they believed that Canada's gregtness was due in large

part to its Anglo-Saxon heritage...!1
As members of the elite, social reformers were predominantly concerned with the

type of social vices and problems which were becoming increasingly more visible as

the numbers of miscreants increased.
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For reform minded citizens in Alberta’s emerging urban
centres, prostitution, crime, the use of alcohol, and non-
Anglo-Saxon immigration were seen as interrelated
social problems which needed to be met if Alberta and
Canada were to become the societies they

envisaged...!

Foreign immigrants threatened that ideal. as Superintendent G.E. Sanders noted in

Calgary:

The great influx of population brings with it its proportions
of the criminal element and the fact that many of these
people come from countries where the laws are more

honoured in the breach than in the cbservance. 13

The Chinese especially were linked to crime because illicit drugs and opium dens
were ostensibly provided by newcomers in Chinc’rowns.]4 The newly-arrived
immigrant, then, became the scapegoat for western Canada's social problems
especially in the rapidly expanding urban centres. Consequently, the immigrant bore

the brunt of the reformers' wrath and the connection between foreign immigrants and

vice was firmly established.

Emily Murphy shared many of these views:

..for several years now, in this right pleasant Province of
Alberta, we have been anxious because of the
incoming hordes of foreigners who have been trekking
into this land in long and lustful lines...and as we
consider...their dull unawakened minds and their
ingrained prejudices, our hearts fail us with fear, for the
task of welding this rude conglomerate mass into a
coherent and definite whole seems a well-nigh titanic

task. 15

Like many reformers, she became concerned with the "Canadianization® of the
immigrant - the children were to be taught the bproper values in the schools and

especially were to learn Canadian laws:

..while these outland folk learn much from our well-
conceived and well-executed laws...the inculcating of
the great Anglo-Saxon ideal must...be a long and painful
process... this can only be accomplished by careful

instruction - line upon line, precept upon precept... 16
It was assumed by Murphy that the foreign immigrants could not shed their "natural®

apathy and ignorance and were, therefore, not completely redeemable, not
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absolutely assimilable. The child of this same foreigner. however, was considered a
tabula rasa and couid odoptr the proper values. It was hoped that some
enlightenment would also rub off on the parents making them seem, perhaps a littie
less foreign, slightly more Canadian .]7

Murphy's views about foreign immigrants hardened after the First World War. She
railed against the open door which allowed immigrants from conquered lands to

come to Canada:
...(It) took no super-sense to see that if we were to hoid
this prodigious area as against others whom we have
been pleased to designate as ‘the beaten men of

beaten races’, we must set about 1o invite to Canada
those Europeans whom we felt to be in the class of

desirable citizens.!8
She was especially critical of the way in which millions of dollars had been spent on
government propaganda outlining Canada’'s tremendous opportunities in an effort to

attract immigrants. while at the same time, relatively little was spent on assistance in

establishing these immigrants on homesteads:

...in the three prairie provinces, on 51,000 farms there was

not one cow and, on nearly as many, no poultry... We

must not only mount them but put their feet in the stirrups

and teach them to ride. We should see that if required,

they are "grub-staked’, or supplied with sufficient capital

to see them through the lean years when, as yet, they

have no crops...1?
Murphy was staunchly in favour of establishing an agency that would carefully
regulate the nature of immigration and ensure that these new-comers would become
contributing members of Canadian society.

Emily Murphy's desire for more social regulation was also reflected by her support
for prohibition. The temperance movement appeared in British North America as
early as the 1820s with an emphasis upon individual selif-control. By the end of the
century, though, the focus had become the abolition of alcohol through government

prohibition. The Woman's Christian Temperance Union, formed as a national body in
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1883, was perhaps the best known of the prohibition groups. The WCTU was an
expression of social control - its mission was to bring the idea of sobriety to the

immigrants and the working class. Alcohol was seen to be the chief cause of conflict

within the family:

Recently a friend of mine was urging a little boy two
years of age to join the Band of Hope, when he startled
her by saying, "You don't know what you are asking of
me. Never drink any more liquor? | love it better than
my life, | could not live without it". Think you that was an
acquired taste with that child? No, no: his parents are
responsible for it...20
Moreover, drunkenness was linked to numerous other social evils, especially crime,
poverty and mental illness. Liquor, however, was readily available and in 1915 "“there
were 7 breweries producing strong mait beer; 250 licensed hotel bars; 11 licensed
private clubs (27 in 1914); 427 bartenders: 51 retail liquor stores: 22 travelling salesmen;
and 3 railroads serving liquor in dining cars” in Albertc.m Thus, the thrust of the
movement became the abolition of the manufacture and sale of alcohol -
prohibition. Murphy's own sense of moral character fitted in well with the goals of the
WCTU and her legal-mindedness soon led her to join the ranks of those invoived in
the prohibition movement. But these reformers were not merely concermned with
eliminating the effects of alcohol use and abuse in immigrant and working-class
communities. They were involved as well in addressing the other social problems
linked through alcohol to immigration and urbanization. The WCTU sought, for
example, a return "to the way of life exemplified by a rural rnorc:lify”.22
The success of the WCTU in forcing prohibition reveals broader patterns among the
social reformers. For many Anglo-Protestant women of the middle class across the
west, the whole question of reform was a part of their own sense of expanding their
sphere into society to effect moral and social changes. It reflected a sense of

sisterhood and the strength of nefworking.23 More important these moral reformers
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believed that the family was threatened: they wished to uphold the family, marricge,
and property in the face of unsettling changes. As James Snell has argued:

...Marriage represented a code of moral and sexual
pehaviour which was feit to have long ordered society:
marriage breakdown, on the other hand symbolized a
wide variety of conduct that was considered immoral,
anti-social and unacceptable..marriage represented
the divinely ordained method of ordering the home, of
controlling and legitimizing passion and sex, of
structuring relations between males and
females...marriage was a basic means by which the
state might influence the character of and conduct in

the home...24
It was expected that almost all women in Canadian society would marry. Only
through a marriage would a woman be fruly fulfiled. A lefter from one Hattie Rogers

even reflected the hope that Murphy couid help her meet someone to marry:

.| take heart of grace and apply...Hattie Rogers is my
name - spinster, poor but proud and of discreet age.
Well educated and of good protestant family. Good
housekeeper, good plain cook, and while | cannot
promise that ry performance on the church organ
would gratify the parish | am sure that my piaying on the
washboard would satisfy most housewives... it is my firm
belief that women ore best occupied when engaged in

the four K's -- cooking, kifchen, children, church...29
The sense of moral outrage at changing standards of propriety, which she shared
with women of a similar background enabled Murphy to formulate her own set of

social standards. her own code of moral reform, and ultimately. her own sense of

justice in the court room. It has been argued that:
...reformers discussed prostitution in terms that reflected
their acute anxieties about other unresolved ills and
problems of the day: the unrestricted immigration, the

rate of venereal disease, the anonymity of the city, the
evils of liquor... and most important of all, the changing

role of women in society...20
Emily Murphy also acted as a sounding board for people wishing to express their
concern about moral issues. And very often, the tone of these letters was one of

relief, that she could be approached about problems such as prostitution which

appeared to plague the city.
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Murphy's ideas about public morality, therefore. were not influenced solely by her
own experiences but also by her involvement, although not directly, with the general

public. A letter to Murphy, dated 1916, for example expressed outrage at loose

morals.

..There is @ man and young woman who | think are af
present registered at one of the local hotels... (He) has a
crew of about 100 men in at Fon Du Lac, some 300 miies
north of Fort McMurray, working the silver claims... these
people stopped there on their way up river... told me
about how they were all drunk, and how this woman lived
with all the men. Now | contend that a woman of that
kind should ot be allowed in that far North Country, as
you know yourself what damage a white woman can do
among a bunch of white men in the far north, where
otherwise if they were not allowed to go up there, these
men might live decently and be true to those they have

left behind.2”
This letter is of particular interest. There is a sentiment, while subtly expressed. that it is
the woman who is leading these men astray. The tone suggests that if this immoral
woman was prevented from travelling with them, they would be upstanding
gentlemen. The moral cheracter of the men is not discussed, except to suggest that
they were tempted by the solicitations of this [oose woman. Many, even in spite of
their illiteracy. were extremely forthcoming in order to ensure that Judge Murphy was
aware of the immorality that surrounded them. The following letter, signed by "a

close neibor' and dated a bit later, is illustrative:

...l am laying a matter before you that is quite interesting
and will stand a rigid investigation. There is at this
number 10917 - 97 St. @ negress name Ethel Croslin.. and is
keeping immorality going on... have a negress there who
have left her husband name is Pearl Sneed and is
running around with a young man (by name) Edgar Louis
are living as man and wife and are not married... she is a
bad caracter and should be taken up and investigation
made to prove they are married we don't like to see
such for the sake of our sons and husbands... investigate

if they are gone to bed will prove the facks...28
There also seemed to exist the belief that morally loose women were somehow not

quite right, that they were mentally deficient or unstable in some way. The following
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letter from a Mr. Arthur B. Clementson provides a good example:
...Gladys Redwood. who ran away from her home at
Dunstable... She is not a normal girl... she has now and
then these strange wild moods when she seems to lose
all sense of right and wrong, and then they pass just as

suddenly and she is sorry and really wishes to make up
for it... At the same time she is morbidly sensitive to

ridicule or criticism...29
Of coursé, not everyone who wrote to Murphy was concermed with the immorai
character of some fallen woman. Many women wrote to her to protest the treatment
of themselves or of female neighbours or friends. The following letter from a
concerned citizen illustrates the belief that the primary breadwinner in the family was

the man:

...Mr. McLaughlin of No. 4 Greencourt Apts. apparently

does not support his wife according to her own story as

she told me, he had not worked over one month since

his discharge...as she is little more than a child | think it is

a shame for @ man to not only neglect her but to iock to

her for his support as well.... am writing this purely out of

desire to help the girl as she is afraid to report her

husband to you...30
It appeared that discontent arose from a perception that woman, as the fcundation
of the family and essertially its moral protector. was to be supported so that she
might fulfill the role prescribed for her. The male function. on the other hand. required
that the husband provide the stable “other” of the marital relationship. While paid
labour was not the exclusive sphere of men, the concept that @ woman's piace was
in the home was an all-pervasive one. But reality often sharply challenged this

3 The social and economic redlities of early twentieth century western Canada

ideal.
were such that even though the ideal of womanhood was to remain in the home and
be the guardian of morality and purity, it was very often only available as an option o
the middle-class woman. Immigrant and working class women had to contribute to
the family income. Family dysfunctionality, moreover., was neither condoned nor truly

understood and little or no attempt was made to address marriage breakdown. The

letters to Murphy reflect the commonly held belief that these problems were the result
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of individual moral failings.

With her fellow citizens, Murphy perceived her society to have been fundamentally
affected by the changes to its infrastructure: burgeoning urbanization and expioding
immigration were perceived as causing a wholesale abandonment of traditional
social values and morals and it seemed that the rights of the family in general, and
women in particular, were becoming less entrenched and more subject to
interpretation. What has been examinea, i >n, is the reform milieu to which Murphy
was exposed. But in her approach to addressing social problems Murphy was

prepared to use both the law and the coercive power of the state to achieve

changes.
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CHAPTER 4

In her approach to questions of social reform, Emily Murphy made the maintenance
of the family her central concem, and in this regard she shared the same perceptions
as other reformers. But she was not content to pursue moral reforms, such as
prohibition, to the exclusion of other matters. Her activism to change the Dower
Laws, her opinions regarding marriage and divorce, as well as juvenile delinquency,
and her involvement in the Social Hygiene movement, which addressed issues like
birth control and abortion, reflect the broad range of her reform interests. Yet she
also recognized that change couid only be attained through the formal institutions of
the law and the state. And she was more than prepared to use the coercive power
of government to achieve her goal of a socially-pure Canadian society.

In 1924, a woman wrote Emily Murphy about the question of improving property rights

for married women:

..l am taking the liberty of addressing you...to tell you
what no doubt hundreds of other women of Alberta has
(sic) already told you... the great joy and blessing...it will
give to women to see some of the old laws concerning
our sex . smashed to pieces. and to see laws of justice
taking their place... my heart aches for some poor brow-
beaten wives, | tell you if these poor creatures had as
much legal rights to the home property as their
husbands, those very same husbands would be very
much more considirate (sic) to their wives and their poor
wives would not be looking oid enough to be their

husbands mother or perhaps grondmofher...1
It is unclear whether the unknown writer of this letter was aware that Murphy, on behalf
of the National Council of Women, had been actively attempting to establish an
equitable Dower Law since 1910.
Legal homestead ownership for women was set out in Section 9 of the Dominion

Lands Act (1872) which provided that:



52

..."every person who is the sole head of a family” could

apply to take up one hundred and sixty acres of

homestead land in the surveyed portions of the west,

subject to the usual conditions of entry fee, residence

and improvements...In the capacity of sole head of a

family, therefore, there were from the 1870s onwards

three categories of women qualified to enter for

homestead lands: widows, divorcees, and, in

scrupulously documented cases, separated or deserted

wives - providing...that they had children under eighteen

dependent on them for support.2
However. dissatisfaction with these provisions about property rights for married
women remcined.3 Apart from an ordinance passed in 1890 granting a married
woman separate property as provided by the English statutes, marital law continued
to be based on the old principles of common law and equity. Aithough the married
woman had gained control over her separate property, she still had no rights in the
matrimonial home held in her husband's name or in property or income acquired by
joint labour with her husbond.‘1 As a result, the pioneering woman who had worked
side by side with her husband in building the family homestead remained entirely
dependent on him for her own economic well-being. Furthermore, to make matters
worse, the wife's common law right to a dower inferest in one third of her deceased
husband's estate had been abolished by the Territories Real Property Act of 1886.5
By 1909, therefore, women began to call for the restoration of some form of the wife's
traditional dower right as well as some guarantee of the wife's interest in the family
property during her husband's life. A young mother of four appealed to Murphy for
assistance when her husband refused to provide for their eldest child to attend
school. Moreover, in the previous winter she and her children had suffered severely;
they

...nearly froze and starved to death...going without winter
underwear or shoes part of the time...no blankets....and
had to sleep with clothing on...the little ones (going)

many a night without food.®
Murphy was galled by the treatment of married women in the laws respecting

property ownership and transfer. in response to the condition of married women,
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Murphy proposed “An Act Respecting the Married Women's Property Act” and, with
the Conservative R. B. Bennett as its sponsor, the bill received second reading in the
Legislcture.7 Mere days later Premier A.C. Rutherford's Liberal government passed
the "Married Woman's Relief Act" that granted a widow the right to apply to the
courts for relief when, by the terms of her husband's will, she received less of his
estate than she would if he had died intestate. As the Convenor of the Committee on
Laws for the Better Protection of Women and Children, a committee of the Edmonton
Local Council of Women, Murphy crusaded valiantly for a revision of the legislation
so that it would recognize a married woman's entitlement to a share of the common
property in the marriage. In a lefter to the Chairman of the Legal Bills Committee,

Murphy wrote, in part:

.1 am instructed by the Edmonton Local Council of
Women to make protest on their behalf against a bill
which is known o5 "The Married Women's Relief Act". It
has been stated on the floor of the House that this bill
meets the wishes of your petitioners concerning the
matter. This statement is wholly incorrect. The Bill, in no
particular meets the approval of your petitioners...It is our
opinion that ‘The Married Women's Relief Act" is in
every clause, open to serious objections both from the
standpoint of convenience and equity and we would
earnestly request that these clauses be amended

before their third reading...8

But her efforts failed. Although bitterly disappointed, Murphy continued her campaign
in the meeting halls and homes of the many members of the various women's clubs
in the city. When Murphy recalled her experience of 1910 she concluded that
"because women had no votes their going to the Legislature was not taken
seriously“.q

Due to increased pressure by various womens groups, in the spring of 1915 Premier
Arthur Sifton's Liberals passed 'The Married Woman's Home Protection Act" which
provided that a married woman could file @ caveat against the homestead, which

was defined as the house and building occupied by the wife as her home. Dismissed
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as a hoax by the WCTU, the Alberta Council of Women (whose President was Emily
Murphy) and the United Farm Women of Alberta. the legislation was replaced in 1917
by the "Dower Act" that granted a married woman a life estate in the homestead
arising on the death of her husband and provided that any disposition of the
homestead made by a married man without his wife's consent would be null and

10 Although initially Murphy had been extremely supportive of this legislation,

void.
by 1926 she had decided that the "Dower Act" was one of the many legal "stumbling

biccks' to complete equality in marriage between the sexes;

..since despite government intervention, a married
woman still had no pay. no property, no possession and
is even dependent for her food and clothing...!!
Murphy believed that the best means to obtain specific reforms, such as dower
laws. was through political activity. Consequently she was an ardent supporter of
women's suffrage, though within the limits imposed by maternal feminism. Like many

reformers she was not interested in mere voting equality; in an address to one

audience during the suffrage campaign. Murphy said:

| do not like the word 'feminist'. If is @ poor and paitry

word when applied to movement which today

dominates all other questions that involve the social,

individual, and moral freedom of the entire world. This,

this is @ humanist movement. 12

The attainment of both prohibition and women's suffrage during World War One is a

tamiliar story and one that need not be repeated in this thesis. But the initial burst of
enthusiasm over their successes gave way to a desire on the part of reformers to
consolidate the gains which had been made. Suffrage did not proc..ce the ideal
moral society in Canada; women had won political equality with the vote but had no
real political power. For Murphy this was brought home most clearly when her status
as a magistrate was challenged on the grounds that she was not a “person’. In 1916

a barrister who appeared often in Murphy's courtroom raised an objection to her

acting as a judge on the grounds that the British North America Act did not define
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women as ‘persons’ in the same way as men were. In 1917, however, the status of
female jurists was finally settled in the Supreme Court of Alberta. Mr Justice Stewart in
Rex vs. Cyr (1917), 3 W.W.R. 849 stated that "applying the general principle upon
which common law rests, namely that of reason and good sense... there is... no legal
disqualification for holding public office in the government of this country arising from
any distinction of sex.."]3 it was a small victory because by then two female Police
Magistrates, Murphy and Alice Jamieson in Calgary, had already been appointed.
However, the British North America Act remained unchallenged and because
women were not legally persons, they could not be appointed to the Senate.

Murphy believed that women had the political power to change the situation:

The appointment of women to the Senate depends
entirely on women's own strength. They have the ballot,
and can abolish the Senate, and elect a govemment
favourably. in the end. the women must succeed. Their
interest lead that way. This insures unity among them. 14
By 1928, the case had reached the Supreme Court of Canada as five Alberta
women - Murphy. Nellie Mooney McClung, Henrietta Muir Edwards, Irene Marryat
Parlby and Louise Crummy McKinney - sought legal confirmation of women's status
as persons.]5
The Court answered in the negative on 24 April 1928. The justices pointed out that they
were 'in no wise concerned that the desirability or the undesirabiiity of the presence
of women in the Senate, nor with any political aspect of the question submitted.”
And even though there could be no doubt that the word ‘persons...connotes human
beings - the criminal and the insane equally with the good and the wise citizen, the
minor as well as the aduit,” they still found that "persons” were males and only
moles.]é
Murphy was severely disappointed and often quoted her friend and ally, Mary Ellen

Smith. who stated: "the iron dropped into the sores of women in Canada. when we

neaord that it took a man to decree that his mother was not a person.‘]7 But,
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undaunted, the 'Famous Five' appealed their decision to the Judicial Committee of
the Privy Council in England, which was Canada's final court of appeal. The Judicial
Committee of the Privy Council decided that the word "persons’ included women
and that "“women are eligible to be summoned to and become members of the
Senate of Canada." Upon their review of women'’s legal incapacity in the history of
Canada, they commented that "the exclusion of women from all public offices is a
relic of days more barbarous than ours...Customs are apt to develop into traditions
which are stronger than law and remain unchallenged long after the reason for them

has <:iisc:ppe<:1red."]8 And what was Murphy's reaction? She later stated:

Thinking the whole matter over, without any personal
bias. one can easily see that there is neither room nor
occasion for sex animosity. One can see that we, men
and women, must just go on loving and helping each
other in the same old way.!

Emily Murphy's statement that men and women must just go on helping each other
in the same old way clearly sums up her continued belief in social service.
Throughout the 1920s she remained actively involved in the pursuit of social reform.
She was a prolific (and often vitriolic) contributor to journals, magazines and
newspapers. Thus she was able to keep her views about the problems besetting
Canadian society, and the best methods of ameliorating those problems, before the
public. Her concern with the law, and using the coercive power of the state to
protect women and children, provide some insight into the changing nature of social
reform in this period.

Murphy was not seeking a radical transformation in the position of women. She
believed in the political equality of women and the intention of the law both to protect
and improve the lot of women within the family and marriage. Murphy's concern with
protecting the family was also reflected in her desire to reform the laws regarding

women and marriage. She saw marriage as a pcr’rnership2o, but on occasion, such

partnerships had to be dissolved. Yet divorces were very difficult to obtain. The
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underlying notion behind concepts regarding marriage and divorce was that
marriage was entered into with the knowledge that it would be indissoluble. Divorce.
therefore. was either impossible or available to the very select few.m Very little has
been written about the reform of the divorce laws in Alberta and most of the
underpinnings of the established laws were enacted in England and later transplanted
to Canada. The first English statute giving courts power to dissolve marriages was the

Matrimonial Causes Act of 1857, which became the basis for divorce laws in most

Canadian provinces. e’ 3, notably, the law in Alberta.

A hus ~ his wife for divorce had to prove her
adultz: .. celebration of the marriage. By
confras’ ~ :uing her husband for divorce had to
Dret T . 1hey were married "her husband had
b~ ¢ o incestuous adultery, or of bigamy with

aduttery, -~ 5f rape, or - f sodomy, or of bestiality, or of
adultery couoled with such cruelty as without adultery
would have eatitled her to a divorce a mensa et thoro , or
of adultery coupled with desertion without reasonable

excuse for two years or upward".22
Under the British North America Act. the Dominion Parliament reserved the exclusive
right to grant divorces either by special Act of Parliament or. after 1905 when Alberta
became a province. by application to the Supreme Court of Alberta. Such a public

display of marital acrimony plus the very high costs involved likely discouraged many

from applying for divorce.

Moreover, the vast majority of Canadians probably agreea with E.A. Lancaster who

asked:

Where will this country come to in twenty-five years if we
are going to grant divorces simply because some
woman has been disgppointed in regard to her
husband, and comes here and asks for a dissolution of
her marriage because she made a mistake when she
married? The whole social fabric of the country would

go to pieces.23

Those seeking reforms in marriage laws for women were simply interested in

“attaining the modifications which would both preserve the traditional institutions in the
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face of rising pressures and improve their lot within if."2‘1 A stable home life was the
ideal because it produced well-balanced children, and well balanced children
tended to ensure a well-balanced society. Although there exists little in the Murphy
Papers that deal with divorce re’orms it is clear that she appears to have agreed with
other reformers. In a letter datea 1920 and addressed to Sir George Foster, Acting
Prime Minister, Murphy expressed ner concern that family morality be made a
paramount consideration of government social welfare policies: “ need hardly say

that health conditions are largely dependent on home conditions, and on the

morality of the pc:xrem‘s."25

Her emphasis on the maintenance and health of the family was reflected by her
appointment as Convenor for the Better Protection of Women and Children, formed
under the auspices of the Alberta Council of Women and her involvement with the
Canadian Social Hygiene Council; she was a vice-president of the organization until

1931. The concerns of the Council were wide-ranging:

Social Hygiene, considered as a science, is a
systematized and co-ordinated knowledge concerning
human beings and the means by which as individuals
and as a race their greatest possibilities, physical,
mental and moral, may be developed both in this and
future generations and by which their social
relationships and society generally may be so
organized as to ensure their greatest efficiency and
happiness... further step of attracting general attention
to the relationship which exists between preventable
disease and death and the development of some of
our more serious social problems -- and in the opening
up of new fields for the development of plans which
have to do with the building up of a finer and healthier

race.20
Although its roots were in the public health movement, the Social Hygiene
movement was committed to cleaning up the moral as well as the physical filth that
plagued Canada - its focus was on venereal disease. During World War One, it
became increasingly obvious to reformers that Canada’s soldiers were not morally fit.

Overseas the Army recorded fully 66,083 cases of VD.27 it was believed that the
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problem was just as wide-spread among the civilian population. By the 1920s, the
Canadian Social Hygiene Council wanted to "deal with the cost oi illness, the social

causes and the resuits of illness..."28 Murphy described a typical case at some

length and outlined important consequences:
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The civic relief officer was listening to a plea fcr financial
assistance. A man in the late fifties was repeating a
time-worn story. The relief officer had listened to many
dozens of similar accounts.

- The man was penniless. He had no work. He could get
none since he was crippled with rheumatism. He had
been ill a long time. His wife was ill. He had seven
children. He thought they were ill, too. He could not
afford doctors. He needed foocd - and coal - and
money - and some clothing.

- A commonplace story, on the face of it, little different
from a host of others. The relief officer had seen the
man before -- many times. His case would be dealt with
in the routine way.

- Preparations were made for investigation of the family's
circumstances and the supplying of femporary relief.

- The man was sent to receive medical treatment. |If it
was possible to do so, the civic health authorities
intended to put him on his feet again physically. He
would once more be a self respecting citizen and riot a
mere drain on public funds.

- The applicant went for his treatment. He was given a
blood test as @ matter of course. He had rheumatism
beyond a doubt, and he also had syphilis. He was
placed under treatment in a venereal disease clinic.
Then the medical men continued their investigatior.. The
wife also had syphilis. She was placed under treatment.
The children, tested one after another, all had syphilis.
They were placed under treatment.

- But that is not all. For nearly twenty years, this particular
family had lived with the assistance of public and private
charities. They had been receiving help while still a
comparatively newly married couple. In brief, iocal
charitable organizations had made this family one of
their investments.

- The returns which they could receive from this
investment, it was to be expected. would be the chiidren
which this apparently normai couple would bring into the
world to grow up and become valuable citizens. Here is
the official report on the condition of each child:

The eldest child is partially blind and deaf.
The next two children are deaf and dumb.
The fourth is a cripple.

The fifth is an idiot.

The sixth is mentally defective.

The seventh is mentally defective.

SYPHILIS IS THE CAUSE OF THIS SITUATION.

The disease had remained hidden for years. |Its

existences unknown, even to the father and the mother.

It had been present at the time of their marriage but this

couple had never been educated to its dangers. Their

fitness for marriage, moreover, was a matter in which

society was not at all concerned or interested.29

The Social Hygiene Council and Murphy's involvement in it are of singular interest.

Fundamentally, its mandate was wide and far-raiging: "to underfake such measures
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as may be necessary to prevent, reduce or assist in the control of venereal diseases:
to promote such conditions of livir¢ environment and personal conduct as may best
protect the family as a sociat institution; to cooperate with all governmental cgencies
in order to secure these ends: to cooperate with other national and local
organizations with similar in'reresfs.”30 But the most basic tenet of the Council was the
education of the genera! populction in the inherent dangers of promiscuity and
venereal disease. To this end, the Council relied on the distribution of pamphlets and

posters, lectures, films snd displays at exhibitions. The fortunes of their educational

program formed a distinct pattern; there was rising enthusiasm around the end of the

31

war, a peak between 1921 and 1923, and then a decline after 1924.” * Jay Cassel I

argued that the Council's program was not simply a moral reform campaign; many of
those involved wanted to see an end to re medical conditicn of VD, a goal "that
they would hardly have cherished if they intended to use a biological scourge simply
to enforce a moral code".32 Yet Cassel has downplayed the riuti ations of many
reformers; indeed. it may be argued that they were not as concerned with physical
health as they were with using the case against VD as an effective and accepicole
method for enforcing a code of moral behaviour.

Emily Murphy was certainly as concerned wiith the moral health of the family as she
was with its physical health. One of the consequences of poor moral hygiene was

juvenile delinquency. Rebecca Coulter has written that:

..since a large proportion of (juvenile delinquents! came
from working class homes, homes often beset by
unemployment, the loss of one parent, or very marginal
incomes. it was easy to create an explanation for
delinquency based on the psychopathciogy of both
adolescents and wo king class families. While some
delinquent activity was part (sic) down to "the desire for
fun"...much more was blamed on the failure of parents

to provide the proper home life...33
And for young girls, the situation was even more critical since they would grow to

become mothers and as "angels of the home" they would then take on the
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responsibility of the proper home life for their own families. The future of the society
depended to a great extent on women and their ability to ensure the correct
upbringing of their own children.34

If children were unable to receive the proper moral upbringing in their homes, then it
was the responsibility of the schools to inculcate religious values. In an address to the
Alberta Schoo! Trustees Associction. in February 1928, Murphy stated that religious
instruction in the scnools was a necessity, adding ti 1t some children would have no

35

religion at all unisss ey got it in the school. And, in her opinion, legislation was

required t¢ cring the power of the law behind religious training in the schoals:
it is a lean brained policy...not 10 afford some ethical or
religious teaching in the public schools, such a policy
means an attempt to preserve sectarianism in
preference to the essence of Christianity ...The point we
have to consider...is wrether in view of the increasing

delinquency among children in Canada we are justified
in debarring from our public schools the spiritual tenets of

the gentle Christ...36
For Emily Murphy. the state should be actively involved in establishing social
standards and moral codes - it should act as parent. She wrote to Charlotte Whitton,
who shared her concerns, that the government should assume the responsibility for
maintaining child support, if the family was abandoned by the father, or he died -

"obtaining support for the child should not rest on the mother."37 The state may also

have to control the process of parenting:

...the most efficient method of education.. the placing

of indifferent or calloused Darents under ¢ bond for the

good behaviour of their children; require him o pay a

fine or aamages -- possibly both. For g certainty, there is

no other cure in anyway comparable 38
Again, here as elsa ‘here, Murphy's immediate solution to the problem of parents
who did not take sufficient resgonsibility for raising their children, was to enforce
proper behaviour through the coercive power of the state. Murphy was not unusual

in this regard; by the 1920s. many reformers began to recognize the need for
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increased state control and intervention into family life and child care. The family, of
course, remained the essential unit, not only for social stability. but even for the
preservation of wesiern civilization its.elf.39 But the family continued to be threatened
by the processes ¢f social change - notcbly urbanization, with the conseci st
wholesale abandonment of “itional moral values: and immigration, wsir: its
challenge to the Anglo-Protestant character of Canadian society.

For Murphy, one of the best means to address these challenges was through the
practice of birth control. Since the intfroduction into the 1892 Criminal Code of
Subsection 179c. the selling or advertising of contraceptive devices, methods or
abortifacients had been strictly forbidden, thereby making it difficult to limit
conception. There is no doubt, however, that Canadians were, in fact, practicing

birth control as the decline in the birth rates amply demonstrates:

Dcspite the fact that couples were marrying earlier and
in slightly higher proportions, completed family size fell
from 4.1 children for parents born in 1871 to 2.9 children for
parents born in 1911. The crude birth rate (the number of
births per 1,000 population) slumped from the high thirties
in the nineteenth century to 29.3 in 1921 and to an

unprecedented low of 20.3 in 1936.40

Yet to many Canadians birth control was immoral, and some methods were illegcl:m

moreover it raised the spectre of “race suicide™
The native-born population, in the struggle to ..eep up
appearances in the face of the increosing competition,
fails to propagate itself, commits race suicide, in short,
whereas the immigrant population, being inferior, and
having no appearances to keep up. propagates itself like
the fish of the sea.42

it was this concern that prompted Murphy to place herself squarely in the centre of
the debate. a debate that she conducted in the numerous newspapers and
periodicals. Writing around 1925, Murphy fully approved of the position of the Federal
Council of Churches of Christ in America, an organization composed of Protestant

churches, which supported birth control:



64

..they believe that it is important to provide for the
proper spacing of children, the control of the size of the
family and the protection of mother and children: and
because intercourse between the mates when an
expression of their spiritual union and affection is right in
itself... abstinence within marriage. except for the few
cannot be relied upon to meet these preblems, and

under ordinary conditions is not desirable in itself 43

In addition, Murphy saw birth control as a means to regulate and control society:

...the private intimacies of life are not so private as they

used to be. Because of the troubles. mental, moral and

physical, and the results that arise therefrom, these are

now being aired in the Ceurts, newspapers and in society

generally... It is @ good thing too. for nothing else is so

important in that it not only affects every person in the

world, but civilization itself... 44
While birth control pronioted social stability, it was also seen as a means 10 acdress
specific social problems; if @ woman was able to control her fertility, she -nght avoid
the sporadic and unplanned pregnancies that, in Murphy's opinioi, led te
"unwanted babies’, unhappy parents and ultimately, broken homes and juvanile

5 In short, birth control would increase the social responsibility of the

delinquency.4
child-bearer and child-rearer.

Murphy did not, however, publicly discuss the available raethods of birth control
and their relative effectiveness. She focused upon the accepravility of the concept
of family limitation. But she was totally opposed to abortion as a means of birth

control, a view shared by many Canadians in this period:

..the process indicated is not the control of birth, but the
control of conception... on the other hand. abortion is a
deliberate interruption of pregnancy... it is murder in
embryo...46
Murphy recognized that voluntary birth control was neither desired nor practiced by
some members of society. Anc if the race was to be uplifted. it was necessary that
the most capable members of society. those of the Anglo-Protestant middle class.
maintain their position by regulating conception in general. The growth of the

eugenics movement, in which Murphy was active, ilustrated the fear that the least
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desirable groups in society were multiplying so quickly that social chaos might

resutt. 47

Through investigations they (eugenists) show that
improvement in social conditions will not compensate for
bad hereditary influences; that the problem of physical
and mental degeneraticn ccnnot be solved by
preventing mothers from working, by closing public
houses, by erecting model dwellings: that the only way
to keep a nation strong mentally and physically is to see
that each new generation is derived from the fitter

members of the generation before.48
it was to the element of social degeneration that Murphy turned her attention when
she supported the opinion that the ins.iie required the ultimate and irreversible from
of birth control - sterilization. She believed the problem to be of epidemic proportions

and one that required immediate attention:

...In our province...we find that approximately 4 per cent
of the population is either insane or feeble-minded...
(This) makes our quota...to be about 30,000. Of this
number only 1,700 are receiving treatment. But even at
that, the number of patients in our mental hospitals total
more than those of all our general hospitals put

together.49

And. she believed that Canadians, when compared with Americans, were doing

relatively little to remedy the situation:

...there is this to be said of the Am 2ricans, they are doing
something definite by way of prevention, whereas we in
Canada have hitherto been content with housing only
the few whom we classify as "dangerous”, leaving dll
others to roam at large and to propagate their kind

whether in wed!ock or out of it.50
To support her contention that the insane were having children in alarming
proportions, she offered that "3.206 people treated at the Ponoka Asylum since it was
founded :n 1911 have had at least 4,000 children to date, four out of five of which
eveniually will come to a mental hospitol'.S] To aad to her argument, she stated that
"the feebleminded propagate somewhere from four to six times more rapidly than

52

normal people”. Insanity became a more significant social problem because it

was linked to criminal behavicur she often quoted Dr. Goddard, an eminent authority



66

on insanity. who stated that "every feebleminaed person is a potential crimincl‘.53

As a result of pressure from reformers such as Murphy, the governments of Alberta,
Saskatchewan and Manitoba created the Bureau of Social Research which looked
into this question. The Bureau prepared a study on mental defectives who were
classified into four major groups: idiots, imbeciles, feebleminded and moral
defectives. Murphy was convinced that the "high-grade defective...is so often
credited with a degree of responsibility which he does not, and can never

possess“.54

As early as 1922, it was reguested that surgeons be hired by the
provincial governments to conduct the sterilization of the unfit according to certain
guidelines. And in 1928, the Eugenics Board for the Province of Alberta was created
and the Act Respecting Sexuat Sterilization was possed.55 Murphy justified such

drastic measures by calling into play the teleclogy of civilization:
...this aggressive movement for practical
eugenics..must be looked upon as a sacred crusade
for the mental, moral, physical and social well-being of
all classes and all nations irrespective of their religion,
social rank or the peculiar pigment of their skin.9¢
The insane must not be ullowed to reproduc™>
Here again is evidence that Murphy sougnt regulation and control through the
agency of the state. The society must be protected from any threat to her
perception of "what ought to be". And because she had society's greater interests
at heart, she felt herself to be amply quaiified to dictate the parameters of behaviour.
With confidence, she was able to assert without equivocation that “insane people
are not entitled to progeny and sterilization is the only solu'rion".57
What, then, can be concluded from an examination of Emily Murphy's social reform
efforts? Like other reformers in this period, she witnessed increasing social instability,
due to unever economic development, urbanization and immigration, and the

consequent escalation of social problems - drunkenness. prostitution, crime and

juvenile delinquency, insanity; in short, immorality of all types. Aithough she was
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active in the two greatest campaigns for moral reform - prohibition and women's
suffrage - she increasingly turned to the state to achieve her goals. If society
required morat uplifting - and it was very clear that it did - then the coercive power of
the state could be used to achieve the necessary "social spring cleaning”. And if
social problems could not be addressed adequately by the government, then
perhaps they could from the judicial bench. The reformative applications of the law

could be her most powerful contribution to society.
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CHAPTER §

In 1916, prodded by several members of her local chapter of the Council of
Women, Murphy went to see the Attorney General for Alberta, "in an attempt to
persuade him to set up women's police courts presided over by women, to try cases
in which women were involved."] This chapter will study Murphy as a judge. The
statutes under which she worked. her interpretation both of her own function and the
law, and the kinds of cases she adjudicated will bé examined. As well, the rulings
she pronounced and the evidence for many of these rulings will be analyzed in order
to gain a greater understanding of the legal process in early twentieth cenfury
western Canacia as it affected the society in general and women in particular. Given
Murphy's socic! conscience and her opinions concerning society’s ills, it becomes
necessary to examine and discuss whetner Murphy. as a police magistrate, was
dispensing objective iusiice or her own brand of morality. Insofar as magistrates
reflect the values and mores of their time, Murphy may be said to have been typical;
but her own experiences and her perceptions about society made her
pronouncements especially telling.

The Order-in-Council, Number 728/16, signed by R.B. Brett, Lieutenant-Governor for
the province of Alberta on 13 June 1916, appointed Emily Murphy as a Police
Magistrate for the Province of Alberta with jurisdiction in and for the City of Edmontfon
at a salary of one hundred dollars per mom‘h.2 Her responsibilities, as outlined in
Chapter 13 of the Statutes of Alberta for 1915 (consolidated), in the Act Respecting
Police Magistrates and Justices of the Peace, were to adhere to "the provisions of
Part XV of Chapter 146 of the Revised Statutes of Canada (1906). being an Act of the

Parliament of Canada known as the Criminal Code, and the Acts already passed
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amending the sc:me.“3 While Murphy waos able to adjudicate in cases that involved
both men and women, the Deputy Aftorney General of Alberta, Mr. A.G. Browning.

stated that:

... Mrs. Murphy has been appointed Police Magistrate

and the wishes of the Department are that so far as

possible women who are being charged separately

from men, shall be tried by her...4

Appointed to the bench by the Deputy Attorney General of Alberta in 1916, she had
been charged with judging violations of the criminal law involving women in cases of
theft. drug act infractions, assauit, prostitution, the keeping of a bawdy house.
obstruction of justice. as well as violations of the Liquor Act and the insanity Act.
Murphy's function as a Police Magistrate in the Women'’s Court was not her s..e
jurisdiction, however, since she also became a magistrate for the Juvenile Court. This
is hardly surprising since. to social reformers, the nurturing ability of the “fair sex’ had
as its corollary that home and hearth were central to women's proper sphere; her
innate moral superiority, when extended beyond the home, would be the dynamic
necessary to reform society. Therefore, a judge in @ womans court would be
responsible for children; Murphy's responsibilities thus included offences committed
under the auspices of in2 Act kespecting Juvenile Courts (1913).5
Although there is little evidence in the historical literature, Emily Murphy was likely

chosen for the Woman's Court for two reasons. First, her family's iegqal background.
which was clearly seen as an asset, was one of the most citical faciors; her brothers
were, oy this time. well known barristers and her grardfathers cousin. Sir James
Gowan, had been a Supreme Court Justice before his Gppointment to the Senofe.b
Second, she was a prominent figure in her own right. :n*erested in the link between the
law and social reform. as her involvement with the Dower legisliation illustrated.

Although Murphy herself felt that she may not have possessed the legcl credentiails

for her cppointment, she did feel herself to be comp-tent and capable of
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agjudicatng well.  The primary reason. she believed, was because of her

experience with various organizations:

| thought | knew a little gbout iaw when | took this
judgeship, but | have had 1o learn G lot more... But the
work is of intense interest and | tinc that all | ever thought
about people. whet they are or should be, and living
conditions comes in useful... Legal knowledge one
needs and must acquire but many women who have
adjudicated for a family or club have as good a training

for the bench in some particulars as lawyers.’

in an article for Maclecn's Magazine titled "the Woman' Court’, Murphy furthcr

remarked:

In taking her place as a magistrate, a woman need not
fret unduly about her ignorance of procedure. if she be
studious. and have a teachable spirit she will find that the
clerk of the court. the crown prosecutors, the Deputy
Attorney-General, his solicitors, the libraric at the Law
Courts, and nearly ali the barristers in th > Ciry ready to

help and c:dvise.8
While many persons were eager to offer "a kind of pc.ural interest” in Murghy's
work and ‘on occasion... even take abuse from her right in the ¢ t-room... if they
are like the fine-fibred fellows of Alberm“,q there were those who aid fcxe exception
to the presence of @ woman as a judge. One Mr. E. Jackson, Rarrister and Solicitor
from the firm of Cormack. Mack:e and Van Allen, was the subject of Murphy's first

request for an apology. Date 1 25 October 1917, the demand read:

... Sir

| am informed that this momirg in the \ omen's Police
Court at the conclusion of the case Rex V's Nora Holt,
you, in the presence of several persons made use of the
following grossly insulting words -

“To hell with Women Magistrates, this
country is going to the dogs because
of them, | would commit suicide before |
would pass a semence like that.”

Unless | receive from you an unqualified apclogy in writing.
| shall regretfully be obliged to henceforth refuse you
admiftance to this Court in the capacity of Counsel. 10

Comments such as this became increasingly less common as Murphy's stint as

police mcgisirate garnered first acceptance and later confidence:
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... ong day. | was startied to find how much the women

valued their court, not as an exemplification of women's

rights. but as a spiritual force in the scheme of things. |

found o::t that at their weekly services, in the churches.

thev were offering prayers that all things which were

pure, lovely, and of good report might be demonstrated

in My life, and that | might have the requisite strength to

ccry on the work.. 11

It is imp<: . o remember that Murphy's maternal feminism shaped her views of
her role. Her ¢ ~pointment introduced the concept of the moral supencnty of women
ints tho courtroom. This would provide the necessary complement to the law's
coercive: nature. But, Murphy also believed that the role of her court was not just to
instill @ moral force into the pubiic side of society, the sphere histoncally controlled by
men. but also to advance the rights of women. Attendanf to the arpointment of
female judges was alse the increasing involvemeni of waomen as orderlies in
courtrooms, police constables, and praobation officers.  And Murphy stated, "This s
mentioned to show that the equal stcius of women :n <olice affairs is rapidly
becoming established in Alberta”. 12
Upon her appointmenit, Murphy was provided with copies of the Acts under whose

auspices sne had authority. She was givzr also a copy of Snow's Crimincl Code
which outlined in detail each of the siztutory sections of the Criminal Code and
provided several examples of cases which outlined the finding in these cases. the
evidence used, and the way in which the statute was interpreted in each precedent.
Perhaps no other single volume would provide Murphy with as much legal knowledge

as that copy of Snow's Annotaticns.

Snow's provided a concise meaning for Murphy's role.

The justice, having heard what eacn pu:ty ©3s 1O say.
and the witnesses and evidence adduced. shall
consider the whole matter, and. L 2ss ctherwise
provided, determine the same and co: vt or make an
order against the defendant, or dismiss the information or

complaint as the case may be. 13

While on the surface an apparently simple task. the aci:. 2l adjudication of @
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particutar cuse was i tedlity mucn more cifficult and complex. Each section (and
ub-section) of every code in the combired Criminal Code had at least three
interpretations and included legal prececents. Each caze, therefore, had to be
studied and the fingirgs analyzed in order to apply the proper statute. For example,
several definitions of what constituted prostitution existed in 1916 and sev::sal different
cases were offered in Sncw’s inat interpreted Section 238(i), which made prostitution
or night walking @ criminal offencs, in porticulor ways. Along with these various
interpretaticns, Murphy made notes of n.er own. With respect to the offence of

prostitution. for example, she wroi.

_Tnere is nc comm~ o w2finibion of the term
"mrostirution” .. Mean. roinCuot's intercourse with
men and i: negatived where a magrstrate finds that the
intent of *he accused was only ihat the woman shoulc
become his mistress cnd not bring awout sexua!
connection between the waman anc other men...

Murphy's nciations form a significant portion of e papers left by her es*rc're.]5 it
becomes necessary, taerefore, to examine her comments and the pertinent cases
to which she applied them. Of the total of 150 cases brougnt before Juc'ge Murphy
between October 1917 and November 19‘18,]6 the three most frequent proiems
before the Woman's Court, were Liquor Ac - *“i~lcions, Criminal insanity (known simply
as Insanity) ¢ 'd Vagrancy. An examination of some examples of each of these will
enchle a derwmingtion of the manner of justice meted out by Judge Murphy.

On 01 July 1916, the Alberta Liquor Act came into effect as the result of a
referendum held in the previous year which supported prohibition. Many of the causes
with which Murphy was to deal in her courfroom with respect to liquor offences were

tried under the ausoices of this Act. More importart at least for our purposes, were

ihe levels of convictions for offences under the Liquor Ordinance Act, which

preceded it:
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From 1907 to 1913 there was a significant cnnual inCreuse
in the per capita rate of convictions from drunkenness,
for offences uncar the Liquor License Ordinance, and for
all offences. . 197 per capita convictions for
intoxication were three times higher tran 1907.17
Althoug~ the Fergusons, as Anglicons. i::d  of practiced iotal abstinence. Emily
was ¢ member of the Woman's Christici. iemperance Union which she saw as a
vehic for wider social reforms.  Although she was only confronted with
approximately two offences per month in her own courtroom, she was no doubt
aware of the effect that liquor was having in her society: it was the cause of poverty,
the wholescle abandonment of moral and social vaiues. and was the impetus to lives
of crime and violence for many immigrants and members of the working class.
Violaticns of the Liquor Act were by far the most common offences tried by
Murphy in the 14 month period for which ;uch records exist. The Liquor Act which
prohibited the sale of intoxicatirg liquors fell under Sections 150 - 154 of the Triminal
Code. In the 22 cases of Liquor Act violations brought before Judge Murphy, 5
defendants were charged with drunkenness. or more precisely, with being unlawfully
found in an intuxinated condition in a public place. The average fine for this offence
was $13.00 plus costs of the court. In four of the cases, Murphy noted only the facts of
*he case and dic not write a memo.]8 In the fifth instance, however. she noted that
Mrs. Ella Wagner, the defendant, "has been convicted of prostitution on several
occosions."w It is unclear whether this woman's previous convictions swayed
Murphy's opinion of her guilt; she did nct appear fo fine her more than the average.
nor did she appear to have reprimanded her. The fact that she made this note ¢t cll
is interesting. however, since it clearly links the woman'’s drunkenness with greater
immorality.
Liquor Act viclations involving the sale of alconolic beverages were treated much

more harshly by the code and violgtors were, therefore, fined more heavily; the

average fine for uniawfully selling intoxicating liquor was $160.00. While Canadian
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liquor law addressed drunkenness as an individual problem, the sale of liquor was
treated more harshly because strict prohibition could potentially eradicate the larger
social problem. Thus Murphy convicted Mrs. Blanche Michaud (the wife of the
proprietor of the CN Cafe) who kept her liquar in @ jug on the kitchen sink, and sold it
for 25 cents for a small egg cup".20 In another case. Murphy noted that the woman
pefore her was the "wife of a notorious boot-legger".m It is probably safe to surmise
that this woman was. at least 'n part, guilty by association. In some nstances,
althc:+1h Murphy, while certain of the guilt ©¢ the alleged criminals who appeared
before her, was unable to convict i.em. For example. Murphy was unable to convict

a Mrs. F. Corless. but wrote in @ memo: "evidence inconclusive so could not convict
although convinced of her guilt."22
Liquor was available during prohibition and some violations of the Liquor Act

involved keeping liquor in quantities greater than those allowed by the legisiation; but
these were the most diff -Jit for v.: :h t& gather conclusive evidence. Of the nine
cuses brought before Judge Murphy for this cffence. four were dismissed. For -
convicted, the average fine was $160.00. the same as that for the actual selling of
infoxicating liquor. Oscar Lux was convicted of having in his possession, in a place
other than a private dwelling., an unusual amount of intoxicating liquor; Murphy noted
that “Lux is evidently a bootlegger... Has very soft white hands with @ blister arcund
one thumb from a corkscrew... Is said to be a gombler..."23 Murphy olso noted that
in these nine cases. two of the defendants were Russian immigrants, while one other
was a Scandinavian. Given her feelings cbout “foreign’ immigrants. discussed
earlier, this is not surprsirig.

Murphy was also required to preside over cases relating to "An Act Respeciing
byeane Persons’. The whole question of insanity was problematic both for the law and

for society more generally. Medicine was in its infancy when concerns regarding the

mental state of humans began increasingly to become an issue. In the nineteenth
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century, physicians began 1o concentrate on the biological causes of mental and
emotional disorders. Medical experts and mcral reformers began to pronounce
upon the effects of sexual cctivity on the well-being of men and women. As early Qs
1897, a series of informction books began to appear that dealt with questions of sex
and gender role responsibifi’ 's. What A Young Girl Qught To Know, one title in the "Self
and Sex Series’. was dedicared to ‘the thousands of girls whose hones: iquiries
concerning the origin of life and being deserve such a truthful. mnteiigent, and
satisfactory answer as will save them from ignorance. enap'z tivam to avoid vice,
and deliver them frecm solitary and socict szns‘i:24 These books often dealt with topics
deemed to be of importance in the training of young ladies for their uitimate role as
mothers:

It is far better for the young girl ar puberty to be gently

active in hcusehold duties than to be lying around

reading love stories. These exciting stories do her great

harm, physical os well as mental. They cre like forcing

houses thei ~rry the buds into blossoms. Many little girls

cre being ~uried into the physical development of

womanhooa through novel-reacing... Tco often at this

time of life girls become .= riimental, and think they

should rave becux... She Jo3s not know that the new

feelings she experiences are cue to the awakening of

her sexual nature, that she should now be even more,

rather than less, guarced in har componionship.25
While or the surface, these comments may appear to be innocuous, they
demonstrate succinctly the thinking behind the connections between the woman's
mental state and her physical body. There was increasing interest in the study of

gynecology: one medical text stated:
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cuch terminclogical divisions in the classification of

insanity as 'masturbational’, ‘ovarian’. ‘climacteric’, ‘'old

maids. show the recognition by psychologists of such

influences. We are not now considering such morbid

mental conditions as are conseguences of pregnancy.

labour. and lactation. These phases of adolescence

and the menopause are, as | have said elsewhere,

weaker links in the chain of the woman's life, which, when

its strengih ‘s tested by any exceptional strain, either by

the influence of the environment or her social position

and surrounding circumstances. her calling or accidental

cccurrences, vield through some pre-existing flaw, and

the sudden snap ensues.?®
- ase sors of statements on the tne nature of the female reproductive system were
not unusual. In fact, one French expert posited that, “it is tc the ovary and the ovary
alone that one has to look for the source of the fixed iliac pain of hysterics... The
compression of the pcinful ovary frequently has a decisive effect on the convulsive

.."27 Medical experts believed that women were more emotional and

attack.
therefore more =t risk of being affected by some typical forms of mental disorders,
often called neurasthenia. One superintendent of the London Asylum in Ontario from
1877 to 1902. attempted to explain ihe emotional nature of woman. He argued that
the great sympathetic system, which controlled a person’s moral or emotional
nature, was larger in women due to the existence of "two large organs to supply in
the female which do not exist in the male, viz: the mommary glanas and the
uterus".28 And anything that was wrong in the system itself or in any of the sexdol
organs could potentially be the cause for imbalanced behaviour or insanity. Utero-
ovarian disorders were specifically "‘capable of causing insanity”,

The "Act Respecting Insane Persons’, also known as the Insanity Act, was passed
by Alberta’s Legslative Assembly in March 1907 and. while it fell outside of the
Criminal Code, it was still adjudicated by Police Magistrates. The Act, among other
things. outlined the procedure to be followed in the committal of an insane person to

an asylum. Attached to the Act itself, however, were eight separate forms, at least

six of which were to be completed by the sentencing magistrate. Ostensibly, these
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aitachments served two purpose.. first, they were used 10 esiablish the insanity of a
person charged under the Act; and second. they were used to prevent mrigistrates
or judges. in collusior with relatives, from taking advantage of the wealth of persons
charged with insanity. The third section of the Act specifically outlined the kinds of
evidence which was to be heard with reference to singular behaviours; it stated, in
part:

...upon the person charged as afore said being brought

before such justice the scid justice shall proceed to hear

such evidence under octh as may be adduced with

reference --

(@) To the clleged irnscnity of the person so brought

before him, including the evidence of a duly qualified

medical practitioner:

(b) To the dcnger to be apprehended from his being at

lc:rge...30
Murphy was called upon to enforc2 this Act as she would any other. The particular
manner in which she did so. however, warrants closer examination.

Of the twenty cases wur insanity brought befcre Murphy, two Ccases were dismraz,ad;
it is unclear whether - « curred due to insufficient evidence or for some other
reason. Several of these ~ases produced extensive memos which outlined the
backgrounc of those being charged. and the evidence used to establish the
existence of symptoms which would warrant committal of those in custody. The vast
majority of those who were finally committed were brought before the judge by
members of their families (husbands. children); but in some instances physicians
were involved, not only to provide assessments of mental disorders but also as
initiators of legal proceedings. Perhaps the most interesting information available
from the data is tat gll those Murphy confined to @ mental institution (invariably the
one that had been established in Ponoka) were women. While Murphy did
adjudicate, for the most part, cases involving women, she did judge men as well. But

no cases of insanity among males were broughi before her for the period under

study.
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In ot least three cases the women pefore her were suffering from physical ailments
which. as Murphy did point out, could have caused at least some of the symptoms
of insanity. In the first instance, one Mrs. Catharine Roth had an ulcerated uterus and
had contracted syphilis from her husbond.s] After less than a month in custody at
Ponoka, this woman died, although she had never been legally committed. (Medical
opinion regarding the effects of gynecc! Jjical disorcers on the nervous systems of
women might have led to the diagnosis that Mrs. Roth's uterine disorder may have
been caused by ‘impaired nutrition to the brcin".321 In the case against Mrs. Selma
Botte, the accused was committed to an asylum where she was operated «n for
appendicitis and for a tumour.33 Less than eight months later, the woman was
released by her doctors as being cured. In this case the woman was Scandinavian,
and it is unclear from the records whether she understood the gravity of the
proceedings or could explain her situation. In the third case, that of Mrs Elizabeth
Giebelhaus, it was noted that the woman was Russian, that she had tborne 14 children,
that she had been previously committed for insanity and released, and that she was
suffering from Spanish lnfluenzo.34 Thus her delirium may have been the result of her
physical qilments, rather than a manifestation of some psychological deficiency.
Anything that was connected with convulsions attracted great attention. not only
because the symptoms were SO CONSPICUOUS. but also because conwvulsive
disorders had, for centuries, been a part ¢! psychopathological disec:ses.35

Two of those committed under the Inscnity Act were minors. 1. case of Mrs.
Laura St. Andrea. contained this notation:

. was confined 6 weeks ago, age 16, too young and frail
for ordeal and after birth of child became a maniac ... is
strap” d to bed and likely to die shortly...3
But more interesting than this sad case was thar of Maxine Sarasain who, at the age

of 17, was charged with insanity but whose case was dismissed; Murphy noted:
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...Persistent thief. Since 13 has been cohabitating with

her step-father... 12 children, mother and step-father live

in two roors on homestead. Girl has two venereal

dise~sas. Huns away from home '« -wvhich she is placed

t¢ lead ar immoral life. Extreme’ nervous... struck me

as a victim of her environment sother than insane --

needs care and teaching.3/
Although Murphy did not agree with the assessment of the girl's mental health, it is
interesting to note that her guardians felt that “immoral” behaviour such as stealing.
running away, and an incestuous relationship were symptoms of insanity.

At least three insanity cases brought before Murphy involved women in serious
states of depression. Melancholia was defined as an abnormal behaviour as early
as the first century, and asylums for the treatment of abnormal mental conditions had
been established as early as the sixth century. By the nineteenth century, it was
taken to be truth that depression was a disease and. therefore, there were medical

treatments for i’r.38

In the cases against Sarah Cleland and Mary Ruzuzuk, the woemen
were in comatose states suffering from what Murphy termed "'melancholic™.  Neither
of these women provided any ~efence since ''2y were either unable or unwilling to

speck.39 In the third case. whi. . v~ dismisse.. Murphy noted that the woman was

"depressed from sordid surroundiigs... six persons living in a one-roomec shock“.do
In the first two cases. however, the women were committed to an institution in order to
"cure” or 'remedy” the ailment.

In theez cases there was no indication that the individuals were "insane and
dungerous to be at large”. Several of the cases brought before Murphy. however,
were with reference to women who were considercd i0 be dangerous, either to
themselves or to others. In the case of Adonaise Pairent, Murphy committed this
woman (o an asylum, because of eviderce that she had appeared before the
Judge in a previous case for assaulting her neighbour's children. As well, Mrs. Pairent
Al

had "almost choke. Mrs. Robinson (the matron) in the cells at No. 1 Station.

Evidently, this woman was violent enough to warrant being locked up in Ponoka. ond
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a ‘cter memo. crafted by Murphy severc: months after the woman's committal,
.~ cated that in the opinions of the physicians administering Mrs. Pairent, her
recovery was unlikely.42 An example of an accused woman who was dangerous to
herself may be found in the case of Chelsea Logan who had a habit of running info
the fields in the winter and freezing her fingers to the point where she lost the use of
three of 'rhem.‘13 The case of Christina Block is, perhaps. the most interesting in the

entire Notebook. Murphy noted that Mrs. Block was a:
...nymphomaniac and masturbctor -- Greek-Catholic,
Austrian, married -- requires ogerction... has become
violent gets drunk once in a while -- has acute mania.44
Finally, several of the women brought to her court exhibited sufficient evidence of
religious mcnia to warrant their committal, at least according to Murphy.As in the
case against Ethel Dawson. Murphy noted that ~ci .ily did she suffer from "acute
religious mania®, but she appeared to be a "Russeilit.2” 40
Of the twenty cases brought before Murphy irder the Insanity "=t eight of the
womien were foreign immigrants, and two were unca: v 392 of r,"msem‘.47 Since
Murphy's knowledge of psychiatric medicine was not conwaerable, the notations she
made in her Notebook are unfortunately brief but they do provide some clue to the
kinds of tehaviour thought to be mentally deficient. Behaviruir that was amoral,
immoral or extremely extraordinary. despite its cause, was sufficient to lead to
committal in a mental ins’ri\‘ufion.48 The idea of the segregation of the insane
stemmed from the posit;c.) that social deviants required some form of incarceration,
as well as possible treatment. Increasingly, it was aqiso argued that mental
degenerates were to be classified by their degrees of insanity "so that the acutely
insane would not corrupt or contaminate the mildly insone“.49 It is also clear that, 1o
some degree, insanity was linkea to heredity. Question Number 31 of the “Report Into
the Alleged Insanity” of a person charged under the Insanity Act (Sections 4 and 8)

stated: "Has any other member of the family shown signs of insonh‘y?"so In tha
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twenty cases brought before Murphy. she noted that four had other members of their
families committed to insane asylums.

The third most frequent offence brought before Murphy fell under Section 238 (sub-
sections a-j) of the Criminal Code and dealt with vagrancy. Snow's Annotations

defined Vagrancy as follows:

...Everyone is a loose, idle or disorderly person or
vagrant who, (a)... is found wandering abroad or lodging
in any barn o outhouse, or in any deserted or
unoc cupied building... and not giving a good account of
himseif, or who, not having any visible means of
maintaining himself, lives without employment...

(b)Y Not maintaining family

(¢) Indecent exhibitions

(d) Begging

(e) Loitering on the highway

(Hh Disorderly conduct

(@ Wanton disturbances

(h) Destroying property

Q) ... Being @ common prostitute or night walker,
wanders in the fields, public streets or highway . lanes or
places or public meeting or gatharing of people and
coes not give a satisfactory account of himself;

() Supported by prostitutic n.d!
Prostitution does not exist as a separate offence. but rather is deall with under
vagrancy. Indead, according to Snow's . G prostitute found wandering in public
places must give a satisfactory account of her presence on the street to avoid being
classed as @ vc:xgrcm*r.52
In this period the primary object of legislation involviig Offences Against Morality

was social control; but it also revealed attitudes about gender:

...these archietypes had their roots in early nineteenth
century dogma about gender, according to which
women were the guardians of social morality, the
conscience of civilization; through gentle suasion,
women harnessed the brutish instincts of men. Women
who departed from this scenario seemed to threaten the

moral foundations of society...93
Men were driven by strong sexual desires while women were essentially passionless.
But there was a neec for a class of morally unconventional women to satisfy male

sexual needs. In fact. late nineteenth-century journals occasionally noted that
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prostitution kept unmarried men from the more dangerous vices of masturbation and
seduction, and provided husbands with sexual outlets when their wives were unwilling.
They were ‘distracted’ from attacking pure women and their wives were protected
from repeated pregnc.':r\cies.54
By the beginning of the twentieth century, however, it had become apparent that
the method of regulating prostitution was giving way to a belief in the necessity for
punishment. This period saw an increasingly interventionist approach to the problem
of prostitution. Legislation aimed at common prostitutes was an outgrowth of more
general vagrancy laws ntended to ‘remove indigents, persons of lewd behaviour,
and cother undesirables from the sm‘reef.55 Every aspect of prostitution except the
~ctual and specific act of commercial axchange for services was prohibited.
Prostitution remained a "status’ offence. which cid not require overt cctivity or
behaviour before convic’rion.50
Of the eighteen cases brought before Murphy dealing with the offence of vagrancy,
fou: -~ses were dismissed and while the reasons are unclear, it is iikely that
iNnce  Lidsive evidence prevented a judgement. Of the remaining fourteen cases.
three fell under Section 236(f, the sub-section that dealt with causing a disturbance
"by screaming. swedring or singing, or by being drunk, or by impeding or
incommoding peaceabie possengers".57 The average fine was $45.00 or three
months in gaol in lieu. !n *hese three cases, only one woman was actually sent to
prison because she did not have the money to pay her finc-:‘.58 In addition, Bertha
Moldenhaus was convicted of living without a visible means of supnort, and she was
sentenced to six months at Fort Scskofchewcn.so
The remaining eleven cases of vagrancy fell under Section 238() which dealt with
the inability of prostitutes or night-walkers to produce "satisfactory accounts” of

themselves. The fines for this offence ranged from $4.00 to $50.00. but only in

occasional cases were fines levied. In the vast magjority of cases, the defendants
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were remonded into the custody of Fort Saskatchewan Gaol for perioc's that ranged
from one month to six months. Although it was never stated outright, it is quite clear
that in several cases, Murphy believed these women to be prostitutes, not mere
vagrants, and should be punished. he case of Annie Kairlais is illustrative:.  Arrested
and tried on 12 April 1918, Mrs. Kairlais was sentenced to six inonths at McLeod Gaol

with no option of a fine; Murphy noted:

..Aged 16. Persistent prostitute... married Kairlais and
three months later had baby which was not his. It was
made a ward of the Court. The girl has been given

many chances but is apparently hopeless.<50
The notes do not indicate whether the girl had given a “satisfactory account” of
herself. Apparently she had not, and Murphy Iater noted, *l suspect that she is a drug
oddicf."é] It app. 2is then, that Murphy was convinced that the woman was a bad
sort and should not have been left on the streets to further corrupt herself or others.
While the vast magjority of vagrants or prostitutes were sentenced to incarceration.
Murphy was also at liberty to order them to leave town. In the case of Mrs. E.J.

"Vance, this appeared to be a welcome alternative; Murphy noted that Vance was a

...Married woman, 21. "Does business’ in faxicabs...
known as “Little Buster’. She had made an engagement,
to meet me that some affernoon and arrange to go
somewhere away from her former associations ftill her
husband was communicated with. She didn't keep the
engagement... | hadn't ordered her to leave town but

she promised me she would do so if released...62

In a later entry, Murphy noted that Mrs. Vance had not mended her ways:

..Miss Pearson of the Social Service Home reported on
Saturday November 24 that in company with Mrs. Annie
Salant she went to the Gibsori Block to get Annie’s clothes
which Mrs. Vance had in her possession. A peace officer
was left downstairs. On arriving at the room, they
knocked. Much scuffling ensued as though someone
was hurriedly dressing. After some time. they knocked
again. Further delay--then a disheveled looking man
opened the door and admitted them. Mrs. Vance and
Jean Delaware were in bed in the room, with apparently

no other clothes than light cotton vests,.©3

The Criminal Code tried to address the problem of moraiity; there were clGuses
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outlawing homosexuality, prohibition of carnal knowledge ot a girl under fourteen,
and the seduction of women less than 21 under the promise of mariage were all
included in various plcces in the laws concerning morality. It has been suggested
that these clcuses were written into the code as early as 1896 because of the growing
concern over the incidence of forcing. enticing. inveigling or otherwise procuring
females for the purpose of prostitution. Reformers were very concerned that immoral
behaviour was forced upon those least likely or able to defend themselves, that is,
poor women and children.64 There also gppeared to be a growing sense that “fallen

women" were manipulated or coerced into prostitution by the promise of marriage:

...We come into frequent touch with the occupants of
the dens and dives of Slumdom, as one or another of
these women comes to us for shelter... conditions are
simply unthinkable, as to physical filth and moral
degradation... a forced slavery is something above a
willing slavery... of the mothers nearly three-fourths were
feeble-minded and cbout the same proportion were
absolutely alone and friendless... these poor souls are
where we would be in the same circumstances and
under the tame influences. The Coionel's lady and
Biddy O'Grady are sisters under their skin... let us
remember that anybody's daughter may be placed in

any one of the sets of circumstances which | ilustrate...09
It appears that Murphy was becoming increasingly aware that the portrait of the
exploited. naive, defenceless imr.igrant working class giri being ‘lured by sinister

66, was not entirely true. She tended to offer increasingly

forces into a life of shame’
identifiable sociological expianations for the incidences of vagrarcy and prostitution,
and became more inclined to label mar., of the prostitutes who came before her
many times as incorrigible, as the case against Mrs Vance seems to illustrate.
Murphy does not appear to have accepted the view of some reformers that @
certain amount of crime and vice was to be expected. in spite of the efforts of civic

and ilaw enforcement oufhorifies.""7

In some instances. she believed that what was
required was not punishment but rather @ good sound "talking to". In the Juvenile

Court, in the case of one Ethel Tullis, accused of being a Juvenile Delinquent, Murphy
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sqid:

...l think you need a good sound thrashing, since you
were 3 years old your step-mother has taken care of
you. She is a good. hard-working woman. she has
dressed you. worked for you and fed you and | have
seen her these last months fretting and worrying about
you, and you were running absolutely wild ¢nd running
away from her ..you are not returning your mother
anything. but are bringing disgrace and shame upon her.
| hate to speak of it, but you know that one of your sisters
died from leading this life, and another one of them was
deported, it means disease and uisgrace and death,
and you know that. Now you have got to obey me, you
have evaded your mother but you can't get away from
me. | am going to make you a Ward of the Depanment
and that means that you beiong to the Court instead of
your mother, and if you don't do as they tell you, and if
you run around with these fast men ..they will lock you
up. If you are not absolutely obedient, if you are flighty
or stay out late at night, | shall know about it and you will

be locked up...08
Murphy's vitriol appears to be consistent with her conception of the importance of
authority and obedience in life as well as in the law.
In other cases, Murphy accepted the need for incarceration, not just to infiict
punishment but also as a means to reform. She believed that "nothing in life is

4 The criminals, while

immoral of itself, but that it may be immorally freofed."é
ultimately responsible for their own actions, may have been subject to other factors
which may also have been to blame:

... His crime is the result of his training (or more properly

of his lack of training): of some hereditary siant; of

baneful environment, or some other circumstance over

which he had had no control, or relatively littie...70
The most important method of reform, therefore, became the "change of residence
and companies" of these criminals/victims in order for their moral selves o emerge.
The criminal, if placed in an environment conducive to moral training. would become
regenerated and reformed. This reformation was to occur, in the vast mgjority of
cases. in an institution which would provide the criminal with all she needed to

become a truly functioning member of society. Thus, in the prison it was necessary
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to separate the immoral criminal from others. After a visit to Fort Saskatchewan.,
Murphy stated to Mr. MclLean, Assistant Superintendent of Gaols, that she found she
was " a liftle discppointed in the women’'s quarters, especially as there are no means

of separating the prostitutes from those girls or women who are sent down for other

offences."”

Although they were, in several ways, poorly equipped for the task, these institutions
attempted to fulfill their role of reforming women criminals. To do this they reflected a

mixture of feminine reform and traditional penal discipline that was to retrain inmates

to a model of womor\hood.72 These institutions were considered to be:

...a starting point in their existence for all eternity, a
pause in this earinly life, a time for reflection, an
oppcertunity for new principles to be formed. holy
resolutions to be made. in the strength that God alone
can give... to give such moral and religious training as
will induce (inmates) to form a good character and such
fraining in domestic work as will eventually enable them
to find employment, secure good homes and be self

supporting...”3

Murphy had a very strong belief in the good of such institutions:
. our new penal system is not based on the torture
system, of which the gallows is the apotheosis. but rests
upon a plan where industry and good conduct are the
only negotiable capital.. where (prisoners) work out their
own salvation.., in a word, our new and better plan rests
upon paroles and suspended sentences... 74
Murphy's attitudes cbout the lcw and moral reform were also reflected in her role as
magistrate for the Juvenile Court. The jurisdiction of the Juvenile Court was to be ...
within the meaning and for the purposes of the Juvenile Delinquents Act, 1908 ... and
shall have all the powers vested in a Juvenile Court under the Act, and shall also have
power to try any child charged with an offence against the laws of Alberta and to

75 Separate courts for

deal with truants and offences under The Truancy Act".
juvenile offenders appearrd to be a natural extension of the concept of separate
courts for women. Child-centrec reform movements had appeared in Canada in the

mid-nineteenth century. but by the beginning of the twentieth, ond with the rise of
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other problems, many reformers were becoming aware of the importance of treating
children differently from adults because of their intrinsically innocent natures. Murphy
was quick to recognize the idea that the effect of the environment on children
(especially because children were easily led astray when surrounded by sin and
corruption) was even more important than the effect of heredity. Murphy was not
unique in her beliefs regarding the necessity for juvenile courts and her opinions
regarding the effect of environment on the behaviour of children. A well-known

administrator of a Children’'s Court, Ermnest K. Coulter, wrote:

No matter how vicious and depraved cre his parents,
when a child enters the world he is pure and innocent. In
bad surroundings physical deterioration manifests itself at
once... The child is no more responsible when bad
surroundings do begin to take effect that he is for the
anaemia he suffers because of malnutrition and physical

neglect.”¢

One particularly outspoken contributor to the Edmonton Daily Bulletin proclaimed:
“Environment is such a positive. such a strong thing. that it whips heredity our of the

ring."77 The home life and rearing of "neglected children" had turned them to lives of

crime, poverty and dependenc:y.?8

Murphy firmly believed her work in this area was of such critical importance that

she outiined the aims of her juvenile court:

(1) To preserve the home as @ unit
(2) To provide good homes for chiildren who are

without them
(3) To be a real parent to the neglected or delinquent

child

{4) By reformative work outside the prisons

(5 To punish those beasts in the human jungle who
destroy children

(4) To make the Canada of to-morrow (sic) an ideal

state.”9
The aims of the social reform movement generally - preservation of the family unit,
the movement of women into the public sphere in order to effect a moral

regeneration and the idea of the perfectibility of the social order in Canada - were

personified in Emily Murphy. Thus she was determined to use the law not as a
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punitive measure against juvenile delinquents. but rather as a reformative program
aimed at seeing children charged under the Act become good. hard-working

citizens:

... there are cgses without number going to prove that
while a child’'s antecedents have been vicious and
depraved ir: the extreme, the boy or girl can, with proper
heip, rise superior to the line and be safely set upon the

road to useful cifizenship...80
Murphy was quick to recognize that the greatest amount of good for the community
could be served I’ her sentencing powers were applied in this manner. Her

comments respecting the reformation of drug addicts are indicative:

Punishment by imprisonment or fines is, in my
experience, of little use and what we reed are
institutions located in every province so that persons
unforfunate enough to have become addicted to the
habit can be properly treated and gradually weaned

from its use.8]
And Murphy's behaviour on the bench reflected this conviction; for almost every
case that involved any choice other than jail, Murphy invariably chose to ‘reform”
the defendant. in an article dated 21 February 1928, Judge Murphy commented on

the vagrancy problem:

One thing the committee (Alberta Board of Visitors for
Public Institutions) emphgsizes is the necessity for
studying the problem of vagrants, who account for fully
40 per cent. of the jail population. Sentences of a few
weeks permit of no training or reformative work for such
persons. The man is returned, often after weeks of
partial idieness, to society without money or occupations

and frequently returns to serve another sentence...82
On a related issue, Murphy wrote to one Mrs. McCallum of the National Council of
Women to inform her that in any attempt to reform prostitutes. the critical objective

was to enable them to obiain legai counsel for a small fee; as she explained:

At present, a girt comes out of the Court owing the man
who was responsible for her fall any where from $25.00 to
$400.00. This means that we have pushed her that much
further down the hill by putting her into bondage to the

"pimps’ and white-siavers.83
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Every effort had to be rhade to "get the woman out of the clutches of these evil and
dangerous men” since they often led the “frightened girls” to believe that they could
only expect "Time" from the Magistrate and no sympathy. Murphy felt such advice

was as bad as the offence described in the Criminal Code as “living on the avails of

Prosfitution."al1

She was Qiso very conscious about the way in which laws were drafted. Her primary
interest was to ensure that criminal behaviour, whatever its manifestation, was
adequately addressed within the codes and statutes shaping her judgements. In
1917, one year after she had accepted the appointment to the bench, Murphy
addressed a letter to Mr. A.G. Browning, Deputy Attorney-General, in which she
requested changes to sub-sections A and | of Clause 238 of the Canadian Criminal
Code. She urged "the extrem2 desirability of you requesting the Minister of Justice at
Ottawa to have the words ‘o herself' inserted immediately following the word ‘himself’

whenever it occurs".85 In this way material evidence against prostitutes would be

easier to obtain; it was, she wrote:

... vitally important that the police should be able to call

upon any ‘loose, idle or disorderly person” to show that

she has “visible means of maintaining herself* and that

she does not “live without employment”, the onus of

proof being upon her as upon the male offender.86
As night clubs began to open in Edmonton, Murphy became aware that the means
by which prostitutes would "accost” their potential clients had changed: they would
meet them "at the cabarets under the cover of amusements which in themseives are
Iegitimcfe.”87 Because of the absence of the word "herself” within the code, the
police were unable to reqguire these women to produce evidence about their
employment; this had the effect of allowing a "great many females, many of them
young girls" to maintain themselves "solely by prostitution” and it became next to

impossible for the police to secure evidence even qgainst the best-known

prosﬁfu\‘es.88 By simply making appropriate changes to the wording of the law, the
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code would become a more effective instrument against ¢riminal behaviour and for
social control.

Years Icter. Murphy would just interpret the law in @ particular manner and let it be
known that it would henceforth be enforced in this singular way. In the Edmonten

Journal of 28 October 1928, an article stated, in part:

... that mothers leaving their children exposed to the

cold while they shop or do business in various city

buildings will be arraigned under the Neglected

Children's Act ... two cases of neglect of this sort

occurting in front of the City Hall had been reported.89
If parents were aware of the penailties they would likely face. perhaps they would not
be as casual about breaking the Iaw as interpreted, of course, by Murphy.

Aside from her self-determined functions as a formulator and enforcer of codes of
law or morality, Murphy was not loathe to involve herself in social do-gooding that
went far beyond the strict bounds of her legal expertise. In this way, she could
expand the limits defined by the law. Perhaps the most interesting examplie of
Murphy's attempt to do this may be found in a marriage contract that she wrote in
1920 for a couple who were experiencing marital difficulties. Signed by Mr. and Mrs.
C.W. Ladd. the contract read in part:

| C.W. Ladd. agree that | will treat my wife kindiy: will
support her comfortably, and within the meaning of
clause 242a of the Criminal Code of Canada will use nc
improper language in my home ... [, Josephine Emily
Ladd, agree to these terms and that | will do my duty as
a good wife and as a good housewife, and that | will use
every effort to be peaceable and kind in the home and
to my husband .. It is further agreed that in any dispute
that we will accept the ruling of the said Emily F. Murphy
and abide by it...90
Like many reformers, Murphy stressed the need for greater co-operation in society.

Although a much smaller issue in the larger reform movement, the establishment of

some form of counselling agency to medicte disputes between husbands and wives

(in much the same manner as binding arbitration), was supported by Murphy:
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(the need is)...evident when we consider how the
cisruption of homes. owing to the disagreement of
married persons, is rapidly resulfing in crnme, vagrancy
and unemployment, and is causing a large number of
children to be chargeable to the State. There can be
little doutt our Canadian provinces will see the wisdom

and propriety or providing...medaiatorial service.?!

If the marrioge did break down, Murphy did not support the idea of alimony for
women because. in her opinicn. it genercted a life for them outside of marriage:
moreover, the children of these broken families often became smail-scale criminais
who would eventually have to be punished by the state. She wrote:

In her own home, a wife who is ill-endowed with this
world's plenishings can, if she have sufficient grounds.
attain to comparative comfort and improve her
condition financially by leaving home. Freed from the
responsibility of the household, by means of alimony,
she may actually rise to the position where she is no
longer "the poor relation”... She can secure excellent
remuneration as a cook. a stenographer or even

professionally and, strange as it may seem, prefers this
alternative to the labour of extracting a difficult dollar

from a difficult husbar.4...92
If wemen were given property rights within marriage. as her support for dower
legisiation illustrated, women would not be required to seek paid employment outside
of the home, and the family would be preserved. All laws enacted for the
amelioration of the conditions of women, therefore, were for her betterment as a wife
and a mother.

it was Murphy's contention that magistrates, such as herself, could best address the

issues because they had their fingers on the pulse of society:

... @ police magistrate is closer to the human side of his

city than anyone in it -- or ought to be -- and sees all

phases of ifs life...93
Consequently, she was convinced that she could make a difference in the amount
and types of crime perpetrated in Edmonton during her stint as magistrate. It is
unfortunata that the court records for the several years after 1918, during which

Murphy continued to function as a Police Magistrate, no longer exist. Questions of

whether she became more firm in her sentences or more lenient cannot be
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examined and long term patterns of her adjudicating powers remain speculative.
The examination of the cases trought before Judge Murphy between October of
1917 to November of 1918, however, does reveal her sense of justice and morality.

Like most of those placed on the bench, Emily Murphy was a citizen of her time. a
ieflection of both her background and her culture. But did Murphy's brand of justice.
and ultimately moraiity, ¢iffer in any significant manner from the forms of justice
meted out by male Justices of the Peace and Police Magistrates for the same
period? A cursory examination of the Notebooks and Arrest Sheets left by male
judges indicates that Murphy's cases reveal the same sorfs ot evidence findings.
and fines as her male coumerpons.o" Indeed. if any differences do exist, Murphy
appears to have been a bit more reticent to fine women as harshly as men for
offences relatively equal in r\oture.QS This may tie in to her belief that fining offenders
served only to place them deeper under the influence of those from whom Murphy
was trying to rid them. Thus. Murphy exhibited most of the biases and beliefs of her
contemporaries. But she did not limit ner reform activities to the bench. She did
become involved in the lives of many of those who appeared before her. and she
travelled to jails and asylums to maintain contact with them. Often. in her Notebook
there were memos that dated many years after the original time of sentencing. Her
dispensation of justice, however, was coloured by her personal code of morality.
Murphy wanted, as G judge. to redeem the criminal; to elevate her out of the dregs
into which she had fallen. As a citizen, on the other hand. she sought to redeem her

entire society.
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94, Although Murphy was never required 1o try with a jury, because she was only @
Police Magistrate, the functions of @ jury in a case were given by Judge Frederic A.
Morrison of the Supreme Court of Alberta. who instructed the jury under his tutelage:
"...l feel | must recall to your minds the issue presented to you for decision and
responsibility which the law places on you. You are not sitting as a court of morals to
pass upon the conduct of the accused but solely and simply to say whether or not
the facts disclosed by the evidence, and taking the law as | have explained it to you,
the accused is guilty or innocent of the offence charged.” in Mgglean's Magazine 15
November 1924, article entitled "In the House of His Friends.” 1t is very likely that Judge
Morrison also felt that this was the way in which he should also conduct his
adjudication of the cases brought before him.

And with respect to particular cases adjudicated by male Police Magistrates that
resembie those adjudicated by Murphy, see for example: Department of Attorney
General - Administrative Services Division, Magistrates Notebooks,. Provincial Archives
of Alberta Accession Number 83.325. Box 2, "Notebook of Police Magistrate P. H.
Belcher'. In the information and complaint of 23 July 1923, against Mr. St. Pierre
Goucher of Callahoo Lake, the notation is made that the accused "did uniawfully
have intoxicating liquer in his possession in a place other than the private dwelling
house in which he resides’. Mr Goucher was found guiity and fined $50.00 plus costs.
See also the information of Truant Officer Robert Baker in the information against
David Rowland in the court of Police Magistrate Crispin E. Smith of 7 February 1916,
who stated "that (the defendant) did refuse or neglect to provide the necessary
education for his son, Willie Rowland, and daughter, Janet Rowland, contrary to the
School Ordinance”. The magistrates notes in the case indicate that the children were
not allowed to attend school on pain of beating by their father.

And with respect to the kinds of notes faken by magistrates in the information
sections of their notebooks, see Provincial Archives of Aiberta Accession Number
83.325, Box 1. In the note: of one case against Allen Moroni of 27 June 1929 accused
of speeding. it was noted that "the defendant wears giasses’. In a similar case for
the same offence, in the courtroom of one Judge Cal Hunter, the defendant Nels
Hembre, ‘hadn't a leg to stand on” although the Judge conceded that he was "a
clean-cut looking fellow”.

But by far the most interesting cases in the Notebooks of male Police
Magistrates are those in the Provincial Archives of Alberta Accession Number 86.285,
the notebooks of Justice James Duncan Hyndman who was appointed to the
Supreme Court of Alberta from 1916 until he was appointed to the Appellate Division in
1921. Between the dates of 1 April 1920 to 28 April 1920. Mr. Justice Hyndman heard 8
cases for divorce in his courtroom. The vast magjority of these, at least six cases.
involved the battery of the wife or desertion by the husband of the wife and children
of the marrigge. In ¢all cases, at least some kind of violeni alcoholic behaviour was
evident. In the case of Mary Hall vs. Eari Terrence Hall, for example, the grounds for
the divorce was Desertion. The facts of the case, with evidence provided by Mrs.
Hall, were noted in the Judge's Notebook: "...he has a dreadful temper, drank a lot...
he threatened me - when drunk he beat me... he was hardly ever sober... | was to
keep myself and the little ones quiet all the time...". [t is unclear what the outcome of
the case was.
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9. See for example: Department of Attorney General - Administrative Services
Division, Magistrates Notebooks, Provincial Archives of Alberta Accession Number
83.325. Box 2. "Notebook of Police Magistrate W.S. Davidson®. In the summons of 20
March 916, Licence Inspector Delmar Hodgkins provided material evidence:
“that...kwong Man Chong of Calgary...did unlawfully keep liquor for the purpose of
sale. barter or traffic therein without having the license therefor by law required,
contrary to Section 81 of the Liquor License Ordinance’. Mr. Chong was fined the
incredible sum of $94.00 plus costs or 60 days in lieu. [t is unknown which he chose to
do. See also Thorner, Thomas and Neil Watson, “Keeper of the King's Peace:
Colonel G.E. Sanders and the Calgary Police Magistrate's Court, 1911 - 1932, Urban

History Review, 1984.
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CHAPTER 6

By the 1920s, the moral reform movement had ail but cdisappeared. Although
reforms like prohibition and ‘women's suffrage had been introduced. it seemed clear
that they had not produced Canada's moral regeneration. Moreover, the attainment
of women's suffrage had not really furthered the political rights of women; Carol

Bacchi has noted the views of a Manitoba suffragist, Anne Anderson Perry:

...The franchise, she felt, had changed very little. Few
women participated in politics, as workers or candidates.
Most followed or deferred to men much as they had
before. Women. of couurse, attended political
conventions, decorated platforms, and helped male
politicians achieve victory, but they continued to take a
secondary place to men. There were certainly
exceptions, women whose able contribution to public
life made conspicucus the absence of larger numbers.
Moreover, women seemed indifferent to the great issues
which had preoccupied their pre-war interests -- child
welfare, industrial distress, social and moral reform.
Female enfranchisement, she concluded. had simply
doubled the electorate and had made no noticeable

difference in its character. |
The decade of the Twenties saw the consolidation of political gains which had been
made, but even Emily Murphy saw that the Persons Case was not a feminist victory.

In this connection it should be made clear that we are

not considering the pronouncement of the privy council

as standing for @ sex victory but rather as one which will

now permit of our saying "we" instead of “you’, in all

affairs of state.2
Others believed that very little had been accomplished. One Bride Broder, writing to

the editor of the Toronto Mail and Empire, put it succinctly:
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(this)...does not alter our opinion that it would be well for
the women who clamored for the vote (and who
prophesied the millennium in municipal, Provincial and
Federal affairs when that vote should be granted)... If
women had used the power already in their hands
intelligently and forcefully, it would be impossible at this
date -- ten years after their enfranchisement -- for any
government to shelve an issue in which the women of all

parties were vitally interested.3

And the noted feminist Charlotte Whitton was to observe in 1946:

...Of course, certain Canadian women were valiant

warriors for the vote for over a quarter of a century... The

more vigorous fighters were western women. The

women leaders, however, were in most cases primarily

sworn to ;ome other cause in the furtherance of which

they found the ballot essential.4

In their examination of the woman question, American historians William O'Neill and

Aileen Kraditor have argued that the reformers were so intent on preserving the family
that they were unable to address the task of achieving sexual equclify.5 Moreover,
as Eliane Silverman suggests. they did not challenge capitalist or patriarchal
economic and social structures:

Ignoring circumstances such as repressive marriage

laws and inadequate economic opportunity, the

reformers recognized women only as mothers. With

women powerless to help themselves in a legal and

economic system which subjugated them, the state and

society could intervene for the maintenance of family

ties in its own interest.®
But before we place too a heavy a biame on women reformers, it is important to
understand who they were and what they were attempting to accomplish. Carol
Bacchi has suggested that these women were similar in several ways: most were
educated middle-class professionals; all were well-to-do; in short, they were
members of the Anglo-Protestant elite in Ccnc:dc.7 They were generally maternal
feminists who believed that the proper sphere for women must be extended beyond
the home into the larger society; this moral purity was necessary for public service
and to shape social change. Individual moral problems, not capitalism or patriarchy,

were seen as the cause of social problems. Thus, the reformers were not interested



109
in fundamentally restructuring Canadion society, as Wayne Roberts has concluded:

So the female suffragists did not fail to effect a social
revolution for women:; the majority never had a
revolution in mind. They remained aware of the
women's side of things and worked to see women better
protected and better appreciated for their traditional
functions. But their motivations were really determined
by their membership in a social elite which saw the need
to reguiate society's future and hoped the family would

remain the foundation of that future.8

Emily Murphy was no exception. She saw her primary role as wife and mother; but
she aiso insisted that "there is no reason for burning incense to a woman simply
because she has fulfiled the natural functions of her sex -- because she has been no
skulker of her maternal responsibilify".o

Women had a duty to provide a social spring cleaning to society in order to
cleanse it of evil. Her involvement in the affairs of state and in the courtroom
revealed that. While a moral reformer, as her participation in both the prohibition and
suffrage movements indicate, she also believed that the law could be used to save
Canadian society. [t could be geared toward the preservation of the family; it could
strengthen moral values and it could impose social control on Ceviant groups. But
women had to gain the power to change the legal process. a traditionally male
preserve, for the betterment of society: the National Council of Women in Canada

argued that:

It is on this account that women today say to the
governments cf the world: you have usurped what used
to be our authority, what used to be our responsibility... It
is you who determine when, and how long., and what our
children are to be taught and what their prospects as
future wage earners are to be. It is you who condone or
stamp out the white slave traffic and the starvation
wage. It is you who by granfing or refusing pensions to
the mothers of young children can preserve or destroy
the fatherless home. It is you who consider what action
shall be considered a crime and how the offender, man,
woman, or child shall be dealt with... And since all of
these matters strike at the very heart strings of the
mothers of all nations, we shall not rest until we have

secured the power ...10



110
For Murphy this was of critical importance. The law had to protect women and
children; the family had to be preserved so that the larger society could be
preserved.
Murphy's background shaped her views: her Anglican and Tory upbringing
probably gave her a pessimistic view of the nature of humanity. As a result the law

was necessary to impose the social control so necessary to stability. She also

believed in the organic nature of society:

...no longer should we concern or content ourseives with
the mere re-shuffling of the matrimonial cards in that oid
and ever odious game popularly described as “beggar
my neighbour’. The whole position should be summed

up in three words: comity of interests. There should no

longer be occasion for what is now called "feminism® or

the "woman's movement*...11
Reform could restore: this balance. With this set of attitudes and values, and a
personality which pushed her towards reforming Canadian society, Emily Murphy
attempted to make a difference.

As part of the reforming element of early western Canada, Murphy shared with other
reformers the notion that "moral suasion” and the use of religion to aiter the
increasingly devastating problems confronted by society was ineffective; instead she
advocated, vitriolically and often unequivocally, the need for institutions to guide and
direct the change reguired for Canada to fully experience its great potential.
Regulation of marriage, divorce, child welfare, economic development, immigration,
and even family relations would go far to effecting the necessary reforms. Murphy
may be considered a precursor to the larger shift of the Canadian intelligentsia from
basing reform on religion when seeking individual reform to emphasizing scientific

thought and using government to effect social change. As Douglas Owram has

outlined:
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For these intellectuals it was not encugh to criticize

government and wgit for it to respond. Rather, it was

their view that modern conditions. in particular the rise of

an industrial economy, demanded not only a much

enlarged state but aiso new expertise in running the

nation... For the intellectuals the answer was increasingly

clear.... Concomitant with the rise of the modern state,

therefore, was a concerted drive on the part of a new

elite to assert its importance as an agent of reform. 12
By 1948, "government departments and agencies had expanded to include bodies
like the Bank of Canada (to protect our mongay). the Canadian Broadcasting
Corporation (1o protect our souls), and the Department of Health and Welfare (1o
protect everything in between)."]3 While Murphy did not live to see the fruits of her
labour, the increase in government spending and the massive increase in the civil
service dedicated to reform, she may be considered one of the antecedents 1o this
movement,

Aithough Emily Murphy's experiences ¢o not reflect the condition of a majority of
women in this period, they do illustrate the experiences of many women of the
reforming moid. But in order to ensure reform, Murphy, the Tory, was prepared to
utilize the coercive power of the state to remake, remodel and reorder society. Like
her colleague and friend, Charlotte Whitton, Murphy believed that government
should assure minimum social standards and that reforms should be carried out by
experts and professionals. Yet she remained the talented amateur in the area of
social reform - a role that was becoming increasingly anachronistic by the 1920s.
Thus Emily Murphy can be said to personify the strengths and weaknesses of the

sccial rerorm movement in early twentieth century western Canada.
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