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‘ 1«t
" This" study desérlbgs a

g
poWersAand dutles, and Operatlons of the Board of Reference

q

E)

B durlng the time perlod of 1970 to 1982
: In 1970 the.Board of Reference was’ establlshed as
ethe only statutory ‘avenue of teachers appealsvfor termlnaf
.htlons and/or suspen51ons from contracts of employmeht and |

O £3)

‘;de51gnat10ns.- ThlS study found that the Board of Reference
»'con51stent1y enforced prov151ons of theagqhool Act Wthh -
\viC1te procedures to be followed by both partles——teachers ahd

school boards——to such dlsputes.‘ Such enforCﬁments of the
’bleglslatlon have esFabllshed an expectatlon that.school

' boards must- 1ndeed act’ "reasonably" when termlnatlng and/or:'
’lsuspendlng teachlng contracts and de51gnatlons. - The Board
of Reference has establlshed 1tself as an’ enforcer of good -
falth and falrness of procedure 1n dlsputes COmlng before
’lt}'and has encouraged good falth and falrness ln the
’settllng of such dlsputes at ‘the school board level.

'i' Through an analy51s of many Boards of Reference
cases, and an appllcatlon of legal prlnC1ples to the proce—.“7
"dures used in these cases, this study characterlzes the:
jBoard'svpf Reference functlons,to,be:those_of a quaslf-

‘;judlcialibody;:

Sive

T —a -
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CHAPTER I
‘&HE STUnY

'r‘ Thls 1s a descrlptlve and analytlcal study of the:;

'“’-comp051tlon, powers and dutles, and operatlons of the

hAlberta Board of Reference durlng the tlme perlod of 1970fto

71982._ ThlS prov1n01al statutory trlbunal handles teacher

(B

'appeals agalnst school boards for suspen51on and/or ter-"'

‘~m1nat10n from contracts of employment and/or de51gnatlon,‘”

f.and school board appeals:agalnst téhchérs in 1nstances ['h

"ﬁjwhere teachers may want a release from contracts of employ—f

‘thment and/or de51gnatlon.v Although leglslatlve hlstory per?'w>

{ftalnlng to the present day Board of Reference lS rev1ewed

'Jf“from 1905 to 1982, the focus of thlS study 1s on the prode—Jlf:‘ﬁ

h}dures of 1ts operatlons durlng the perlod of 1970 to 1982
e . ‘ v ,

One purpose of thlS study 1s to characterlze the;[
functlons of the Board of Reference as elther admlnlstra—"f*“

”*1t1ve, Jud1c1alJ or qua51 jud1c1al : Through analyzrng thlS-

‘trlbunal's procedures of operatlon, the wrlter has also set7fp_3ji

ffjout to establlsh thlS body s degree of effectiveness as a

:fsafeguard mechanlsm for good falth and falrness 1n procedure,"

!3 for both the teacher and the school board, 1n the s



”r~and the

':t*HReference, 1905 to 19692

raforement'oned‘d15pute settlement situatlons comlng before -
.'7it, Thl‘dly,_the leglslated role of both e school boardfr

‘oard of Reference 1n cases of suspehlon and/or

termlnatlon from contract and/or desrgnatlon are reV1ewed e

- / i N :

Statement of General Problems,\*
and Sub—Problems TN

_1u’

A
N

- - 4 |
‘:low1nq questlons prov1de the foc1 for thlS study %\ s
‘ _ _ . ‘ j~§<.;

What are ‘the STATUTOR ‘ENACTMENTS of the Board off5

hl;: What was the role of th’_Mliister of Educatlon ln or—ﬁ

15d1nary contract terml'.tlons,,'- ary dlsmlssals and

hbsuspenSLOns from c0nlracts,'and termlnh;lons frOm‘ht h
}t~3fideslgnatlons for th' perlod 1905 to 19699 ”1f”
.néLifWhat was the role‘if the statutory body, the Boar?iyu
“%ﬁReference, 1n con”ract termlnatlons from 1905 to 19699
‘hr3{7fWhat trends were

T_whlch were SLgnlflcant to the development of the Board

To 1nvestlgate the above stated purposes,\the fol—‘l_ht-t

\x;i;yt?

veV1dent ln the statutes of 1905 to 1969 ,:”

,n[of Reference, 1970 to~ 19829 What were the 8001a1, poll—i'fd7‘

-'tlcal, or legal forces behlnd these statutory trends’

What 1s the role of the school board ln contract

a

termlnatlons, 1970 to 15823- ' ¥~t‘:ﬁ;’f>'fﬂ f:.; i_abfh

’.~l. What remedles are avallable agalnst wrongful dlsmlssa17

E ,\'\. ’.

) I



. v . . ‘l‘ 4 »
What 1s the role of the Board of Reference 1n con—

© .. - tract termlnatlons, 1970 to 19827 ‘What LEGAL PRINCIPLES

o

,are appllcable to thlS tr1bunal7‘

[ What are the Board of Reference procedures in hearlng

_ appeals Wthh are prQV1ded by statute°

rfé; What are the Board of Reference procedures in hearang
Zl,appeals Wthh are prov1ded by common law"_ : |
fj; Does the Board of Reference adequately adhere to the"
o Procedures prov1ded by statute and common ‘law? fy "Zyjy
‘h4" On what drounds has the Board of Reference elther up—ff
» _ R | held or reversed school board deC1510ns° :

;]f5:t What are the vehlcles and grounds avallable for jud1c1al -

rev1ew of Boards of Reference dec1310ns°<jf

L | How do the OPERATIONAL RESULTS Of the Board of
,LReference, for the tlme perlod of 1970 to 1982 ﬁfﬁfect the_
teachlng profeSSLOn in Alberta° }?hf' 'Q}Wl:;
fhfl,,_what does . an analy515 of the total number of appeal
"nffappllcatlons recelved by the Reglstrar, Departmept of
';f'Educatlon, reveal when compared to" (a) the total num-',
u’bfber of appeals reachlng the stage of hearlng by the 5
Ef?ufBoard of Reference,“and (b) the total number of appeals‘
a'ifreachlng the stage of deC151on by the Board of Reference’n
‘2pé;;ﬂWhat 1mp11catrons for educators does an analySLS of the
| *EReasons for Dec151ons, or Judgements of Boards ‘of - |

BN o
. @

Reference cases reveal in terms of legal precedents’ L



T What isﬁthe_future‘(destiny) of \the Board of
Reference°.
o , '1, ~To what extent does the operatlonal h“story of the _

Board, v1ewed in conjunctlon ‘with the lberta Teachers'

Assocxatlon (A T A.) and the Alberta Sc%ool Trustees

¢

Assoc1atlon (A S T. A ) expectatlons, jistlfy its con=

tlnued ex15tence° L

Is 1t necessary to have a stat ‘body deal.With”

teacher»tenure

' _;A ;iﬂJustiffcatlontof thehStudyh

ThlS study 1$ juStlfled because the operatrons of .‘j L

:the Board of Reference are of concern not only to the teachey

"V('}%"tt"_;llng profe5510n, but also to the government ‘as an. equltable S :37
| iliffleglslator and protector of the publlc 1nterest in educa— -

?_ﬂ,ftlon._ In 1970,_the Board of ReferenCe had lts powers ex;
'hdpanded and an. analy51s of the purpose served by.these

Egowers, as lnferred from the Board s operatlons from l970 to'

T d: 1982, 1s necessary No one has studled in depth the Opera--

vftlonal means and ensulng results of therBoard 1970 to 1982[}7'

& "'ﬁ‘ .'.1 - -

«
'?.

o T
,1n;order1to'make aijudgement‘as to 'he need for lts c0n—--
TR T o P :

‘tinued existence.’

g

v\)‘."
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Delimitations of the Study

The Study!is'restriCtedito’an analySis‘of‘the Board

| ofyReference;operatlons from‘l970%toil982m “Legal princlplesl
are applied in'the operational analysis‘only to’the-extent
of determlnlng 1f the trlbunal is. 1n fact promotlng .
equallty in teacher—school board tenure confllcts, .as pro-

r

{'v1ded for under the School Act,_R S.A. 1970 'By no means
.does thlS study dlscuss all aspects of the legal pr1nc1ples
;as they would be understood in - the context of admlnlstratlve
law._ Although the wrlter s conclu51ons as to the advantages
of hav1ng a statutory trlbunal deal w1th profe531onal dls-ﬂ
mlssals may be applled to profeSSLOnal groups ln general,

'they are made spec1f1cally keeplng in mlnd teachers as a-

: profe531onal group._

L&imita‘tions‘ of the Study

-Thls study deals w1th only one’ group of profes-t'
sxonals——teachers-—and W1th tﬁe tenure employment aspect of.
teacher—school board relatlonshlps pertalnlng to suspen51on

"fand termlnatlon of contract, and termlnatlon of de51gnatlon
”Zdurlng the llmlted tlme perlod of|l970 to 1982. Thls in- -
y,vestlgatlon 1s restrlcted by the avallablllty of data

-.(prov1n01al government flles are not.open anymore) Also,

. ! .
T~ .,-,*'obtalnlng access to records lS dlfflcult because these are

v'kept in so many places~—the Department ‘of Educatlon, the

PrOV1nc1al Court House, lawyersy_offrces, the Alberta School

",t,



Trustees' Association, and the Afberta Teachers' ASsociae!:
tion. ‘Because there is no central registry of documentation

for all Boards of Reference cases, it is dszicult to get

\"absolutely complete documentatlon for all appeals that were
‘reglstered with the Reglstrar,‘Department of Educatlon, and

of all. cases that actually came under review by the Board of

Reference. All documents obtalned are consrdered. However,

_any Board of Reference case dec151ons not obtalned are not

con51dered in the analy51s of thlS the51s, although 1t 1s

assumed that procedures and outcomes of such cases are

roughly comparable to- those in the avallable cases. The
majorlty of ‘the appeals con51dered in thlS study are - teacher_

appeals because to date only one school board has’ entered an

appeal to the Board of Reference. The wrlter was able to

‘ v1ew only seven Boards of Reference hearlngs. An analysrs

of operatlonal procedures during a hearlng is llmlted to. the

\\ . ~

seven-cases v1ewed, unless dlrect mentlon 1s made to a par—

'tlcular Board of Reference "Reasons for Dec1sron or

'"Judgement. Thus, conclusrons drawn are llmlted by the

conditions set above.-

Methods of Procedure |
The investigatiouAprocedure'includes file searches,

lnterV1ews, legal document analysrs, an examlnatlon of pre—

!

vious academlc studles deallng w1th teacher tenure legrsla-,

_tlon,land an analy51s of studles and artlcles deallng w1th

trlbunals.‘



This study galned support from materlals relatlng to

'\

ﬁ_bdth education- and admlnlstratlve\law. Materlals studled

: »‘ AN )
w1th1n the first category, deallng w1th educatlonal crlterla,

«_.
\

are of five. types. The flrst category 1ncludes the prdV1—

sions of the School Act,‘settlng forth the powers and dutles,

4of the Board of Reference, second,. avallable 1nformatlon
RN

'about the operatlons of thls agency from the files of the
~

'Alberta Schooerrustees. Assocratlon,.the Alberta Teachers-f
ASSOClatlon, and the Department of Educatlon, thlrd notes
'Afrom 1nterv1ews with peopLe ‘who, through the course of thelr

Y

-respectlve employments, came . 1n contact Wlth varlous aspects

-,of Board of Reference operatlons, fourth orders of the

_Board of Reference 1nclud1ng wri%ten oplnlons glven by - edu-

94~
B3 i
i

cators, srttlng on the Board and wrltten or oral oplnlons

.glven by judges of the Alberta Courts, who also sat on" the

// ez

d:Board ahd flfth Brltlsh and Amerlcan studles deallng w1th
‘teacher tenure leglslatlon from both the legal and educa-'
tlonal p01nts of Vlew. Materlals studled w1th1n the second
'category deal with the cla531f1cat10n of functlons for

.tribunals, the»comparatxve partssof natural justlce,

the idea of‘“good fafth"’and "fairneSS"'in procedural opera—

“tlons, and the avallable vehlcles and grounds for judlclal

" N

rev1ew from a trlbunal s dec1510n. These materlals 1ncluded

prev10us studles, artlcles,vand court judgements pertalnlng

7

to various 0peratlonal aspects of trlbunals. _f- : . “ J



‘Review of Related Investigations o \‘

AN . ’ N »

\\;\ The 1nvestlgator made a search of the theses llsted

.

P \\;n t e catalo ue of the llbrary of the Faculty of Educatlon,\ N
‘ Unlver51ty of Alberta, for the purpose of finding relevant BT

material ~ The only publlcatlon bearlng dlrectly upon tenure f\‘\d | \g

\ . \ \\
law 1n Alberta was completed in- 1961 (Swan, 1961) The em— L \\
.r‘.pha51s of this study was to examlne the evolutlon of- teacher .

tenure leglslatlon 1n Alberta, and to criticize the form of .. --Q.

the prov151ons in the School Act Thls\study concluded that

a very des1rable lmprovement in the relatlons between teach—,.,> \

< “ ‘

ers and trustees had taken place durlng the\perlod in whlch N

_ua Board of Reference had operated Also, Swan conaluded N
vthat the Board had proven to be an effectlve protector Qf
teacher tenure and, therefore, of. eff1c1ent school operatlon.’
v '.lslnce Swan s study, no other in- depth study of the Alberta
— N

"SLtuatlon has been undertaken. L

4

i ; . . . oo

' Previewrof Thesis Organization

The present chapter has been concerned w1th estab— oy
. - ooy

,llshlng a problem for 1nvest1gat10n. It has stated problemS-W'

g ' \*xxand sub problems,,outllned the need for the study, dellmlted‘

e o BN
AL " . . £

'the studz}/and rev1ewed procedures to be . followed in- collect—» S
: 'Hﬁf?iese data ;7%, 'Wnr e U o RN

K L Chapter II is a hlstorlcal descrlptlon of relevant

~;X”’ffstatutory trends in the development of the Board of Refer«

e S,

%, ence, and in the role of the Mlnlster ln contract termlnatlon



4

'reachlng the\deClSlon stage in the appeal pr cess for the\\

\\nswers.on this topic. . . = - , \\

‘"dismissal"”

o

‘and de51gnatlon termlnatloQ\dlspdtes for the tlme perlod 1905 to 1969

Chapter III revlews the role of both the school

board and the Board of Reference in contract termination

k*dlsputeslfor the tlme perlod of 1970 to 1982 Remedies

\

'a\alnst wrongful dlsmlssal by the school board and remedles

|

perlod of\l970uto l982

N\,

ThlS chapter also mentions questlons in need of researched’

\

N . l ] : '_ . \

. Use of Terms'and_Abbreviations

*',iéh{oughout the study, "boazd" is used'to mean a

SN
g
s

rd of Reference,; and

1

ence decisions,

7may have two meanlngs."In no

-missal" means hat no deCLS;on or order was ached by the
presidihg Board of Reference. In a. few cases wh re‘mdls—
mlssed" has been used by the preSLdlng Board’to meaR
‘the appellant s requests were . not allowed the wrlter

'clearly 1ndlcates thlS partlcular usage of the term.

¢

dec151ons "dis*-



R
R

- LN ’ .
'to as tenure legislation. o

‘ " \
‘A "hearing" refers to a session of inquiry into the
facts of the issue to be decided upon at either the Board of

Reference level or school board level. Other’ pec1a11zed

legalrterminology‘is-explained as it occurs in the context

of this study.

B "COntract" denotes the written agreement to employ~ v

ment of both school board and teacher, tha% the teacher has

in poxnt of fact a prLV11ege of contlnuous employment from

, ‘1‘
-.e A

year to year w1th that partlcular school board unless

otherWIse spec1f1cally stated The term "pontract“ encom-

’.L

passes nelther "condltlons for employment" nor‘fworklng con- A

dltlons" as‘both of‘these-ltems havevlong since become

[

. matters negotiated betWeen‘the Alberta;Teachens'fAssociation

v

local unlons “and the various school boards, dlStrlCtS or

countles w1th1n Alberta. The teachers' pr1vxlege of con-
tlnuous employment from year to year has often been referred

oA

E f'In this study, "tenure" is defined as encompassing-

a set of rlghts, conveyed and protected*by aw, whereby-a.

. teachér/cannot be dlsmlssed from hls p051t on except by pro-—

cedures lald’down by statute’

In the text of this study, the follow1ng abbrev1a—'

: tlons w1ll have the meanings 1nd1cated

A

l: Act - The/School Act of Alberta-

2. A.S.T.A - Alberta School Trustees ssociation;

3. ‘A.T.A. = Alberta Teachers Assocratlon}f
S 3 S
4. ‘c. - chapter in the statuteS of a given year;

7

10



R.S.A. = Revised Statutes of Alberta ot a given year;
S.A. - Statutes of Alberta of a given year; and

5. - section of a given statute.

Ll



o

/'ﬂﬁLedislation Offlgosy;,igzo'fj S

r'yyestabl}shed iw 1905. -

PR

‘/;,'f;;“' ”‘ -g*ﬂ CHAPTER 1T d'qf

MSTATUTORY AND OPERATIONAL HISTORY. OF . *
THE BOARD OF REFERENCE 1905 - 1969 ‘

‘eo.7 0. ‘Introduction -

Predecessor statutory creatlons leadlng up to the

present dav Board of Reference had three dlStlnCthe statu—‘ffb" 3[_ =

tory developmental stages, as deplcted 1n Table 2. l

o,

(a) U905 to 1920 when there was Only Mlnlsterlal lnvolve—

I

ment, (b) 1921 to 1969 when Mlnlsterlal 1nvolvement co—.ﬂv

'_‘...‘, .

ex1sted w1th statutory body 1nvolvement,'and (c) 1970 to ;:.f'__
the present day when only statutory body 1nvolvement ex1sted

Chapter II of thls study summarlzes, flrst, the

M;nlsterlal 1nvolvement from 1905 to 1969 and, second he;"

statutory body 1nvolvement from 1921 to 1969

R o e

Ministerial Involvement . °

‘o

If the ba51c element of teacher tenure leglslatlon.j e
. e ¢ . Tl l o 3
1s the prov151on of some protectlon for teachers agalnst ;f
arbltrary dlsmlssal by thelr employlng boards, then such

4 #

leglslation, by v1rtue of sectlon 153, chapter 29 of the

Ordlnance of 1901 ex15ted when the prov1nce of Alberta was
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153. Any teacher ‘who has been suspended or
dlsmlssed by the board: may appeal to the Com-
 missioner who shall have the power: to take
evidence -and conflrm or reverse the decision
‘of the board and in the case. ‘of reversal he
may order the relnstatement of such teacher-

“”Prov1ded that in case there is no appeal*to-'
the Comm1551oner or in-the._ event of .an appeal
L "if the decision of the board is sustalned the’
““teacher shall not be entitled to salary from S
and after the -date of, such suspensron and
dlsmlssal vwfj : : : :

\

ﬂAlthough sectlon 153 states that a dlsmlssed teacher may

*wappeal to the Comm1551oner, the sectlon does not state under

1

wahat condltlons a teacher may ln fact be dlsmlssed or sus—

¢+
.

;idpended Presumably a teacher could have been suspended or‘l
hdlsmlssed for not carrylng‘out the "dutles of a teacher,yfvs:
4:fprescr1bed by sectlon 158, subsectlons l to 18.5 Brlefry,i

these overwhelang llStS 1nclude- teachlng, dlsc1pllne7,j

' ;tlmetable,:reglster promotlons, publlc examlnatlons, “iﬂ};f3,f‘

T

.L”monthly reports, Arbour Dayq’sanltary condltlon of school

ER U

‘.yroom, care of property, reportlng of needed repalrs, pr1v1es,(sj

\
i

'fxucontaglous dlsease, suspensron of puplls,‘returns to depart- o

ment, glve 1nformatlon re. school to commlsSLOner, lnspector

A

'.and board, glve up school property when requlred and tov”
%nattend meetlngs called by the pr1nc1pal : Nothlng ln the ‘féh

school Ordlnance, however, llmltS aﬂteacher s poss1ble dls-f

mlssal or suspen31on only to these stated 1tems.f Thus,'lt

'fi:mlght have been p0551ble for teacher dlsmlssal 1f the com- L

’ munlty or board found the teacher "not sultable" to the

"‘general humor of elther board or communlty.

Only sectlon 153 sets out any guldellnes as to com—hv.

1gfpos1tlon,;appeal procedures, and powers and dutles."The !



,’sectlon does not deflne the comm1551oner s dutles 1n enter-

'talnlng eV1dence or even any cut-off date for entertalnlng

L

_teacher appeal requests ' Appeal procedures, powers and

'dutles, hearlng procedures and ensulng operatlons as a. re—._

a

’sult of the comm1551oner s "taklng ev1dence and conflrmlng o
'77.or rever51ng the de0151on are not mentloned It 1s not

.:‘f_stated whether or’ not a school board would have to ablde by

'G.'

the comm1551oner s flndlngs.-f‘ ff~u ;:--~:1 ,7-’ ‘_.VV"o‘:

l;;\Tf Although sectlons 159 and 160 make reference to a

'pr1nc1pa& there does not appear to be wrltten statement

‘”that the prlnc1pal is also entltled to an. appeal

. 159 In every school in whlch more teachers

. than.one are: employed the head teacher shall”

.+ be’ called the. pr1n01pal and the other. teach-
“sffers a551stants c.0..c. 75 ' 8.100. '

w'160., The pr1nc1pal shall prescrlbe with the =
“;concurrence ‘of ‘the board the duties of the -~
assistants' and ‘shall. be. respon51ble;forfthe‘z
’ -organization and general 'discipline’ of the
_whole school -0.'¢c. 75, s. lOl ‘ SR

g

ﬁ’It 1s doubtful that a. pr1nc1pal was treated as ‘a” “teacher,

”:as referred to in sectlon 159 to'"head teacher.» .

In 1910,'"Comm1351oner" was changed to "Mlnlster",prl.

R of Educatlon._ Everythlng else remalned unchanged untll f:"

’_1921 (R 5. A., 1910(2),_c.6, s. 2)

'Légisiaﬁionxof'i921 4-1969,

Durlng thlS tlme perlod Mlnlsterlal lnvolvement

oa

15~

Tls dlscussed 1n terms of (a) - summary dlsmlssal and suspen-":

'{.S;QH"(b) ordlnary dlsmlssals, and (c) desrgnatlons



vsummary}Dismissal and.SuSpension“ - L e
T T o . /M;f;,_;;arrff///f..'f‘

\

‘ From 1921 to 1969 ‘cases’ of summary dlsmlssal and

suspen51on were referred to the Mlnlster ﬁor "Mlnlsterlal
| .

Investlgatlon ’ In 1931, grounds for dlsmlssal were in=-

'

- serted 1nto the leglslatlon

5159 (l) Any teacher may be suspended or dls—‘
'mlssed summarily. for . gross mlsconduct, neglect

.. of duty, or for'refusal or neglect to obey any..
. lawful -order. of¢the Board, which shall there--
~upon ‘transmit a wrltten statement of the facts

. to the Mlnlster.,.f , S

(2) Any teacher who has been suspended or
»dlsmlssed summarlly by the Board, in pursuance -
of the preceding subsectlon, may within fifteen
days, appeal to the Minister;, who ma ‘take ev1—
,dence and conflrm or.reverse: the. ‘decision of .
the Board and in the case of a ‘reversal he may

- order the relnstatement of the teacher., (R.S. A.gm;.f d'_§57 S

‘*l93l,.c 32 159)

.,)\ .

'"'"Suspended" meant "to cause to cease for a tlme,-to forbld a ;h

“:publlc offlcer from performlng hlS dutles or exerc1san hxs

d;hfunctlons for a more or less deflnlte lnterval of time

"~for dlscharge from employment" (Black Law chtlonary)

‘Tw"Summarlly" meant "w1thout delay,!f"WLthout the fo‘yy

B mlssed summarlly" connotes the flrlng of a teachef withoutf‘

la fu&l proceedlng" (Black S Law chtlonarj) \Thus,‘r"

:fw(Black s Law chtlonary) ,Presqmably, thlS allowed tlme for

/

f'fan 1nvest1gatlon to take place .‘"Dlsmlssed" meant "avrelease'

.“,the thlrty—day notlce ln wrltlng,_subject to seculon 157 of

ethe Rev1sed Statutes of Alberta, 1931, whlle'"suspended"”:

e

H,connotes‘ a more benevolent removal 1mply1ng that an 1nves-dal

ibtlgatlon lnto the matter may result ln relnstatement by the~u"”{’

;school board _ The term "gross mlsconduct" means a _f

”



ey
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J~y"transgre551on of ‘some establlshed and deflnlte rule of

Law' chtlonagy) Gross mlsconduct is normally assoc1ated

.actlon, a forblddEn act, a deréllctlon from duty" (Black s-M

. W1th aCthHS comlng w1th1n the scope of the Crlmlnal Code.

"Neglect of duty" as a teacher, and "refusal ‘or neglect to

'obey any lawful order of the {school} Board carrled the same. ,

ilnterpretatlons as were glven 1n the Ordlnance of 1901._/‘ N

~In 1937 the termlnatlon of contract by the Mlnlster'

' gwas further clarlfled and resulted Ain. the follOW1ng legls-\'”

rlatlon.

N \

‘157a.c Wlth the approval of the Lreutenant ‘
' Governor in Council the Minister by notice in
cwritifig to the. teacher and the Board given in
. ‘the manner prescribed in clause (c)..of subsec-
“tion (1) of section 157, may at any time sum-
omarily terminate ‘the contract of ‘any, teacher
-and any such termlnatron shall be final ‘and -
. 'shall be blndlng upon the Board- and the '
'teacher. (R S. A.-1937 c.43, s. 7)

"-Thus, thlS sudden termlnatlon could occur at any tlme durlng

"jthe year, and the Mlnlster s dec151on, subject to Cablnet

fapproval, was now stated as belng flnal and blndlng on both

fpartles

RN

“

In 1938, a new sectlon made 1t clear that any teacher

‘summamlly termlnated could not make appllcatlon to the Board

‘;of Reference for further hearlng (R S A 1938, c. 37, s 6)

.

In 1942 sectlon 160 Wthh was renunbered as sectlonil

”l7O now also dlctated that the appeal appllcatLOn was to

ffbe sent to the Mlnlster by reglstered mall

\

In 1961 a new subsectlon——number 350(1)(b)l—added

'tanother cause for suspensron , The leglslatlon read as']v

" l.



hfollows:‘

' to the well-being of

.350a.f (l) Where the b ard has reasonable
grounds for believing that

. (a) a teacher has been guilty of gross mlsF

conduct, - neglect of duty or refusal or neg-
lect to obey a lawful order of the board, or
(b) . the presence of at teacher is detrlmental

Ahe school- for- reason. of
tental infirmity, the board may suspend the ~
teacher from the performance of his dutles
(R S. A 1961, c. 7l, s.23) -

Sectlon 350a also stated that a school board must glve

'notlce of SuspenSLOn in wrltlng;vand‘that the teacher had

ten days ﬁithln whlch to launch an: appeal.

Now, accordlng to sectlon 350a, the procedure of the Mlnls—

oy

~‘a 'certificate from a medical practitioner. _y‘
app01nted or approved by him, - certlfylng aS/_-

| thls Act. S A

(2) The board shall glve notice in
wrltlng to the teacher setting forth the.
reasons for suspension and forthwith trans—

f\mlt a wrltten statement of- the facts to the

Mlnlster. :
' (3) A teacher who is suspended by the

" 'board’ may wi'thin ten days appéal to the

Mlnlster (R S A. l96l,,c 71 5.23)

4

“' .

ter, when 1nvest1gat1nq—fwa§ralso more detalled

(4) The Mlnlster shall
(a)” lnvestlgate the matter and confirm or
reverse the. decision of the board, and ' =
(b) inform the board-and ‘the teacher of his’
decision‘within ten days of the conclu51on
"of his investigation. ,

(5) Where a teacher is. suspended pur~
‘suant to clause (b) of subsection (1), the
‘Minister may require the teacher to produce

“to the teacher's: health.: .

o (6) If the teacher refuses or’ falls toﬁ
produce such a certificate, the Minister may
‘authorize the board to- termlnate the con-
‘tract -of the teacher: by giving. such period
of notlce as the ‘Minister may . direct. = ..

" “(7) Where the Minister confirms the .
suspen51on the boatd may terminate the-sus-.
_pension or take acélon to terminate the s
contract of the teacher in accordance W1th ‘

18



‘ before termlnatlng a teachlng contract. ' "&’ 5

b'\. ~ , . (8) Where the teacher does not.appeal
N to(g;;)ﬁlnlster the board shall make such in-

\_vestigation of the circumstances as it deems
‘proper and may reinstate the teacher, either
from the date of suspension or some other
date, or may take action to terminate: the
contract of the teacher’ ln accordance w1th
‘this Act. - :
(9) A teacher shall recéive hlS salary
for the period during which he is under sus-'
pension unless the Minister in his discretion
~and on the appllcatlon of the board declares
that salary is not payable for any portion of
‘the period. (R.S.A “ﬂ961' c. 71, s. 23) ‘

Subsectlon (8) held that the school board was respon51ble

’to make an 1nvestlgatlon 1nto the 01rcumstances of a case

[
1

In 1962, sectlon 350 was amended and now also gave

‘the Mlnlster the power of delegatlng the lnvestlgatlon of a

-.case to another person or persons. It read as follows.

23, Sectlon 350 is amended -
(a) by striking out subsection (2) and by
;substltutlng the following:
(2) The board shall give notlce ‘in
“writing to the teacher, which shall state "
the reasons for the dismissal, and shall for—
ward a copy of the notice to the Minister.
- (b) by striking out subsection (4) and by
*substltutlng the follcowing: :
(4) The ‘Minister, or some person or
persons -appointed by him, shall .investigate
. the. matter, and the Mlnlster shall confirm
" or reverse the decision of the board.: '
(R S.A. 1962, c.80, s. 23)

The person(s) delegated to\lnvestlgate would have

?~all the powers of 1nvestlgat10n that’ had been bestowed upon
”‘ the Mlnister. ”ThefMlnlster would now;probably‘act upon :
"adv1ce of his 1nvesplgator(s) as to whether or not the scho

' board's déc1$10n would be conflrmed or regersed

In 1967, the above quoted sectlon 23 underWent a.



v.change which'combined the‘leéislation.of }961, s.350a deal-
ing with suspensions, and the legis;ation‘of_l962, s.350(2)
deallng with dismissals. Since 1967 a\school board was re—
qulred by leglslatlon to glve ltS reasons ln wrltlng for -
both- suspen51on and dlsmlssal (R S.A. 1967, c. 297, s.20),
There were .no further changes to the power of the Mlnlster

"untll the' leglslatlon ofvl970. -

_uOrdinary=Dismissals

Ba51cally, the rlght of appeal from ordlnary dlsmls—
sals durlng thlS t;me was carrled over . from sectlon 153 of

the Ordlnance of- 1901 ‘in that a teacher\dld have the right

of appeal to the Mlnlster of Educatlon. A 1934 modlflcatlon a
.stated that elther party to the dlspute or dlsagreement
school board or- teacher, could make appllcatlon to the“

Mlnlster to refer such dlspute to the Board of. Reference

r

(R S.A. 1934, c.30, s.lGO).

~In 1941 a further amendment to section 160. was
made, and read as follows. ' ‘ RN By ’
15, (c) by strlklng out’ subsectlon (5) thereof -
and substituting the following: . .- '
‘ (5) Upon any such appllcatlon being
made to the Minister the termlnatlon or can-
cellation of the contract or engagement shall
not’ take effect untll the Minister shall have .
received the report of the Board.of Reference
as to the determlnatlon made thereof. (R S.A.
1941, c.35, s. 15) ' : : 5

~This clarlfled the role of the Mlnlster in referrlng teacher
appeals.in cases of ordlnary dlsmlssal to the Board of
Reference.‘ In these cases 1t was not ev1dent that the

Q
Mlnlster had to be made aware of the flndlngs of any Board

)



of:Reference‘before this finding could take effect. Thus
the Minister had a duty ‘to oversee the final results'in .
cases of ordinary dismissal. Although thlS prov151on was

vrenumbered in leglslatlon rewrltlngs, lt otherW1se remalned

‘ e

4tnchanged.1n meanlng.
In 1942, sectlon 171(9) stated that thebMinister" B
could refer an appeal appllcatlon to any one of. the three .

nembers oﬁxthe Board of Referenoe for investigation (R.S.A.

1942, ¢.175, s.171, ss. 9) . I o S o

‘ Ihvl955,_1t was stated that a teacher could not rpl—

tiate a contract termrnatlon during a school_year:unless- P

.Minﬁsteriai consent was obtained (R.S.A. 1955, c. 297,

s,341) .

|

In 1962, sectlon 340 was amended to glve the Mlnlster'

the power of delegatlng the. lnvestlgatlon of ordlnary dls—'
Amrssal cases to another person or persons (R S.A. l962,v
'9;80, s.22). The perSOn(s) delegated to lnvestlgate would,
'have‘all ‘the powers of 1nvest1gatlon that had been bestowed
upon the Mlnlster. _The Mlnlster would act upon‘the adV1ce'
of h;s lnvestlgator(s) as to whethervbr not the.school
board's deC151on would be" conflrmed .or. reversed - The

M;nlster s power‘remalned unchanged_untll the,l970 legisla-:

tion.

21



\\ Designations

‘Not until l;zé\yas-there any legislation for \the
. ' : N E . B | R
- termination of the designatlon,of principal and vice-prin-
. . : SN S -
cipal. - . ‘ .
9. The said Act is further amended as to sec-
tion 178 by striking out the samé and by sub-..
, stltutlng therefor the following: b

178. (2) In the -event that any teacher is
designated to be a pr1n01pal vice-principal
or assistant pr1nc1pal such de51gnatlon
shall remain in effect unless and until ter-

“minated in the same manner asg is prov1ded by
section 167 for the termination of ‘the con- -
tract of employment or engagement of a
teacher:. : , <L

Provided, however, that notice'of terminationv
of the employment as principal, vice-princi-

pal or assistant principal may be separately
.given, in which case the engagement as teacher -
shall not be affected. (R S.A. 1946, c.46, .
's.9, ss. 2) : o , o

This was the first legiSlation’which‘made‘explicit that al-
: thOugh”a berson could be relieved of a»designatiOn, the per-
\

son S c0ntract as a teacher could remain unaffected Sec—

»tlon 167 referred to the tlme element of glVlng notlce, and
ik :

the means by whlch notlce was to be dellvered to the teacher. .

However, it was not stated whether a designee could appeal
to either the Board of Reference.or the Mlnlster.
Inll949, 1tems from sectlon 167 and the above sec—'

’ftlon 178(2) were comblned lnto new subsectlons

20. The said Act is further amended as to o ‘_“,‘

v gection 178 by striking out subsection (2)
and by substltutlng the following:
' (2) If a teacher is designated to be
principal, vice-principal or assistant prin-
“cipal of any school, the designation shall
remain in effect untll terminated by .thirty
‘.days' notice in wrltlng, of a resolution of
the Board termlnatlng the de51gnatlon or -

22



irty days' notice in writingl

‘time, has been obtained.
: . (4) If the notice is glven to be effec—
"\ tive in the month of July the person receiving
“the notice, within seven days of the receipt

-of the notice, may request in writing a hear-
ing before the (school}) Board. .

. . (5) If a hearing is requested, the
(school) Board, within fourteen days of the
receipt of the request, shall provide an.

. opportunity for the principal, vice-principal
or assistant principal, as the case may be, .

' to appear before-the Board or a committee’
thereof to hear the. reasons for the withdrawal
‘of the designation and to reply thereto.

(6) If the pr1ncrpal vice-principal or’

- assistant principal is dissatisfied with the:
reasons glven, and the. Board ‘does not withdraw
its notice, he may appeal, within seven days,
to the Minister who shall cause investigation
to be made and who may in. his sole dlscretlon
confirm the termination or disallow tﬁe same.
(R.S.A. 1949 c. 91, s.20) S ) C

'daSubsectlons (2) and (3) were the same as those~agply1ng to
‘the glVlng of notlce to teachers for termlnatlon of contract
o in respect to the tlmlng of notice. Subsectlon 14)Kadded an\
helement prev1ously unleglslated, whlch was "may request in
wrltlng a. hearlng before the Board " Unfortunately, this
‘hearlng could be requested only lf the termlnatlon notlce
*took place in the month of July Subsectl n. (5) denotes

that if a hearlng is requested the school oard 1s under the

obllgatlon of the School Act to extend this form: of natural

°

Justlce-tO’the de51gnee. ThlS is stated in the words,.
‘"shall provide an‘opportunlty, B Subsectlonf(G)'places the
designee's right of appeal under MiniSterial investigation,

thus eliminating statutory appeal to the Board of RefereriCe.
: e } " . 7 ) - - ) i K ~’. ) . . :/

v

N

~
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Slnce 1962, the Minister could delegate another per-
son or persons to 1nvest1gate termination of de31gnat10n
cases (R.S.A. 1962, c.80, S. 22) ‘ Termrnatlonsvof designa-
tion remalned within the Mlnlster s donaln until 1970.
Because government flles are no longer open, the
wrlter cannot make any statement as to the nunber of appeals
handled by the Mlnlster, 1961 to 1970. Nor can the wrlter,
therefore, make any generallzatlons about the types of deci-
051ons given by the Mlnlster on appeals handled by hlm
.However, the writer was able to obtain partlal documentatlon
. of elght cases of "Mlnlsterlal Investlgatlon .for 1968 to
1970,.1nclu81ve. These findings and the Minister's recom- }
‘mendation;'if it could ?glfound in the filed documents, are »
shown in table form<(seejTable 2.2). 'This Writer assumes
that even in cases Qhereﬂthe fﬁinister's Decision" was not
found, that the Minister wouid in fact,carrynthrough_hisn
“Investigator's Recommendation.” v | - |

=;_Statutory Body Involvement

Legislation of 1921 — 1969 o
. _ ™ — // | '
/Indioations'that the legislature thought thathat'
|

t

- least some teacher—trustee dlsputes mlght best be dealt w1th
by ‘an authorlty other than Just the Mlnlster of Educatlon

‘were conflrmed by the Rev1sed Statutes of Alberta (1921),

in that‘the,Minlster could appOLnt a Board of~Conc111atlon.
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';Y"Board of Concrllatlon N ‘
p’151a., (l) Whenever it is made to appear to the ,
“'Minister that any disagreement or dlspute in N
the oplnlon of the Minister ‘relates to ‘the-
-{proper\carrylng out: of the contract entered
“into between the board of trusteées and such
teacher or teachers, the. Mlnlster ‘may appoint
‘a’'board which shall be known as+a "Board of
‘Conciliation” to inquire into and investigate
 any such ‘disagreement. or dlspute, and to make -
such report thereon as is ‘just. and. reasonable,
:-and 4in. the conduct . of: :such 1nvestlgatlon said: .
board. may take ev1dence under oath or. upon
-.afflrmatlon.' : : : :

”fPr0V1ded however,fthat no. board of conc1lla—f"

“tion shall have power to intervene in connec-

‘tion with negotlatlons between any. teacher and .
Sean school board with respect to any. new- contract@ﬁ"i
or any éxtension or amendment or renewal of any"

contract already “in- existence. .

(R S. A 1921, . 43 S 10)

'h'The development of thlS statutory body durlng the forty- S

7‘elght year perlod of 1921 to 1969 1s dlscussed under the fol—v o

”low1ng lelSlons-h (a) Comp051tlon, (b) Appeal Procedures B

e~andhOperatlons, (c) Powers and“Dutles;.and;(d):Grounds forx‘xl

Permination. -t oo \ o

”[,Composition_ R R PR R e

dedy .,
)

The leglslatlon of 1921 stlpulated the comp051tlon
’fof the Board of Conc111atlon 1n sectlon lSl(a)(2) as belng

f_one representatlve of the teac”;

/
J

'-gschool trustees, and one chalrman who was nelther teacheri'"

v”fgnor trustee.‘

ﬂlSla. (2) Every such board of con0111atlon
«;lshall cansist :of three members, one reépresent-
s ing theqschool trustees of the province, one:
. representiing the ‘'school teachers of the pro—w'_
~vince, and the chairman of the board who shall
4be nelther trustee nor : teacher., : o

' one representatlve of the’_



(3) The members of a.; board of conc1—,
llatlon shall’ recelve such remuneratlon as: the -
L ;-Lleutenant Governor in Councrl may determlne.'<'
~,(R S.A. 1921 c. 43,vs 10) * - '

In the leglslatlon of 1926, the wordlng was changed

from,"app01ntment by the Mlnlster" to “app01ntment by the

e Lleutenant Governor in Councrl"'(R S A. 1926 c. 57 s 19703)

In 1934 reference to teacher representatlon and

trustee representatlon was dropped from the leglslatlon

. 160.J. (1) There shall be constrt&ted a Board

‘. “to be known as. ‘the Board of Reference. to: serve
as a board of conc1llatlon or as. ‘& board of

»;v'arbltratlon,'as the case~ may be, consisting of ~

" not more than. three members appOLnted by: the..

'_T'Lleutenant Governor in Councrl (R S.A. 1934

Another change was leglslated in” 1942

._“171. - (9) The Mlnlster may in any case in whlch \
- he thinks it proper to do so; -refer any_appllca—
“tion, dispute or dlsagreement or -detey nation:
to any designated member of- the Boar Refer—
.ence instead of referrlng it to the B d; and
thereupon the; ‘member. of- the Board to whom the"
" reference is made shall ha@@ the same powers
‘. and duties as:are conferred or 1mposed by this
. section on_the Board in the case of a refer— v
" ence . to- thé Board, and subsections (3), (4)
. (5), (6) and (8) shall be construed -as if the
S words "a. desrgnated member of the Board of
‘Reference" had been substituted for the words
7 "the Board of Reference" wherever the same’ o
*;_,occurs thereln. (R.S.A. 1942 ‘c. 175 s. 171) ' ’

:behus, 1f the Mlnlster so chose, only one member or tWO mem"-{'

-‘.'%# S
bers could constltute the Board of Reference.g Slnce 1960,.

71t was a common practlce to have a 11st of about elght in-

”'d1V1duals, who were acceptable to both the trustees of the

:fﬁprov1nce and the teachers of the prov1nce, from whlch pros—‘

»pectlve members could be selected f Some of these members, f.»'“

h‘lwho were c1v1l court ]udges, ln fact preferred to 51t on a R

'bf\: s



tion.

t

Board of Reference by themselves Leglslatlon in regard to

composrtlon remalned unchanged untll 1970

¢

' Appeal Procedures

" The 1921 prov131ons sald nothlng about the procedures“{

to be followed by el/her party to the dlSpute in order to

galn a: hearlng befoﬁe the Board of Reference It was not:

untll 1926 that: the(leglslatlon corrected thlS s1tuatlon.A

T

The procedures are dlschsed under the follow1ng lelS&OﬂS‘
7

(a) Form of Appllcatlon, (b) Fees, (c) Applrcatlon Dead—

’llnes, (d) Dellmltatlons of Appeal, and (e)-wlthdrawal.of: iif*

llvAppear“"

. ,"
A .
2

Forn of application. The legislation of 1926 stated

B the follow1ng procedure- }

L L R S
.5197., L2) When any dlspute or dlsagreement

) “arises between a school board and its. teacher

‘or 'teachers,. elther party to the dispute of
g[ﬂdlsagreement ‘may make’ appllcatlon to the A
. ‘Minister. to-refer: such dlspute to the Board
‘Lﬁof Reference.. ;
o (3) All such appllcatlons to the

: ‘Minister. shall be accompanied.by a‘full and
T,dcomplete statement ‘of the nature. of the ‘com=."
- plaint or dispute, verlfled by a- statutory

- delcaration on the part of the party or, par— »
+ ties maklng the said appllcatlon.

o (4) Upon such receipt the Mlnlster.‘_

’shall refer -the dispute or. dlsagreement 1n,

questlon to -the Board of Reference, o W

(R SA. 1926, c. 57, s. 5): : DU

""full and complete stateﬁentﬁ was lntended to reveal to

‘the Board of Reference the alleged grounds for termlnatlon

In 1932 _the above—mentloned subsectlon (3) was -

”,_amended.as‘touthegformjof‘appllcatlon and»notlcelof-applrcaedff‘
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hx_ '160 (3)(a) Every such appllcatlon shall be in

'-wrltlng and shall set forth a full and complete - .7
' statement of the nature of the: complaint or '
dispute: Wthh shall be verified by statutory
" declaration on the part oxr partles maklng such
;appllcatlon. . :
Lo 9‘/

. 160.  (3)(d) The party maklng such appllcatlon
shall, at the time of making application to the
 Minister, send to the' other party to the dis— -

- pute or disagreement a notice 'in writing to the
e%fect that' the- appllcatlon has ‘been made to L
- the Minister in: pursuance of this sectlon. o '
- ..(R S A 1932, c. 34 S 15) ; '

| As a result of the leglslatlon, the body hearlng and rullng L
on the dlspute as well as the teacher and the school board

'shared a common knowledge of the allegatlons. The charges

ﬂ._agalnst the teacher not only had to be substantlated by ev1—‘

‘ndence properly 1ntr duced but the board had to charge the

';teacher in wrltlng, statlng the spec1f1c def1c1enc1es."

Fees.v In 1932 there was a twenty dollar ($20) fééj

'fpayable upon every appllcatlon,uwhlch could bejreturned to.

f(R s A. 1932, c. 34, S. 15)

the appllcant on recommendatlon of the BoardAaf Reference

In 1934 the fee was ralsed to twenty—f1Ve ($25)

dollars (R s - 1934, <. 30, s. 160 58 (3)(b)) S .sv[

Appllcatlon Deadllnes._hThe:first'legislatedlaopli—d

v'catlon deadllne was 1n 1932

‘c,160 (3)(c) The appllcatlon shall be dell—

- yered to the Minister within ten days” after -

-+ the date upon Wthh the dlspute or dlsagree— o
. ‘ment shall have arlsen (R S.AL 1932 c. 34,;-;

s, 15) : L v

The ten day llmlt for flllng an appeal recognlzed a need to

z'?have dlsputes settled.qulckly.



In 1938, the time’limit,was ohanged to "not later‘n

than the tenth day of July next follow1ng the arlslng of

‘,_the dlspute" (R S A. 1938 c 37 s. 6)

In 1942, ‘the prev1ously mentloned subsectlon 160
i(3)(3) of 1932 was changed to hav1ng the appllcatlon sent by
'reglstered mall to- the Mlnlster, rather than 51mply belng ;g«;

vdellvered to the Mlnlster At thlS tlme sectlon 160 was

L also renumbered to section l7l I -»" ‘ ’“4 "

N

In 1949 the deadllne for the recelpt of appllcatlon

':was moved to'"June 30 and w1th1n twenty days of the recelpt

"of notlce of termlnatlon or the arlslng of the dlspute, as

‘"the case may be '(R S.A. 1949 /91 s. l7) 'y] - EEES »“"J
These numerous amendments suggest that admlnlstra-."
tlve dlfflcultles for processrng of the appllcatlons probably

‘were»con51derableu

e o B,

' Dellmltatlons of Appeal In 1935; a new subsection,

'jrwas added to sectlon 160 denotlng the 1nappllcab111ty of

nnlappeals where agreements were termlnated Ln July.l'

(9) Where an agreement of engagement between
ca teacher ‘and a (school) Board is terminated -

- by a notice of taking effect in the month of

.- July, there shall be no reference ‘to ‘the Board:

" of Reference in respect to any dispute or dis- -
agreement arising with reference thereto, and
nothing in this. section shall affect the rlght

“ of either party to such: an agreement to ter=

.\mlnate the same by a notlce which takes effect -

ﬂ 1n the month of July (R S.A. 1935, c. 44, S.. 8)

ThlS amendment appears to be contrary to teacher tenure pro— =
tectlon., It would seem’ that thlS would glve school boards a

wholesale llcense to dlsmlss teachers ‘in July, w1thout hav1ng

B



B
s

to justify a reasonable need for thevdismissal ‘ This in

'turn 1nd1rectly llmltEd the powerséof ‘the Board of Reference

“in that 1t could not questlon any dlsmlssals taklng place in’
/. :
the month of July. .

- In 1938,/another new subsection was ‘added to sectlon‘

. /
'lGO,fonce‘again{clarifying the,limitation of appeal,_'

6. (c¢) By adding at the'end'of»the-section,
' the following new subsection.
'~ (10) None of the provisions of this
section shall apply in any case where the
~ contract of, any teacher has been terminated
.‘w1th the approval in writing of the Minister.
-(R.5.RA. 1938, c. 37 ;oS- .6) : :

!

. AR . ‘ . : ’
‘ This would relate to summary dismisSalS‘which were strictly:

- W1th1n the competence of the Mlnlster

In 1962, dellmltatlons of appeal to the Mlnlster
‘\also spe01fled that ,"v '  ' TR if

24. (2). No appllcatlon shall be made-
-~ (a) where the contract has been terminated
with the approval in wrltlng, of the L

. ,Mlnlster, .
"(b) Where the contract has. been in effect

. for less than twelve months, or
(c) Where. the teacher has been summarlly
‘dismissed pursuant to section 350. T
Q(RSA 1962, c. 80, s. 24) ' e

Now the leglslatlon clearly set out who in fact did’ have ‘a

rlght‘of appeal tomthe Board ofoReference,

w1thdrawal of Appeal In 1954, a‘new'provieion was

made for the w1thdrawal of an appllcatlon to the Board of .
Reference ,1"7 » T -mfey

‘351a. If. prior: to the 1nvest1gatlon of a dls—‘
~ pute by ‘the Board of Reference the party maklng
'appllcatlon, or his agent, requests of the
Minister that the appllcatlon be w1thdrawn, the'
: Mlnlster , : o

33



(a) shall not refer the dlspute to the Board
or o

(b) if the appllcatlon has already been re-
ferred to the Board, shall advise the Board
6f the withdrawal, and nd hearing or 1nvest1-
gation shall be requlred.

AObviously,,many "out_of court" settlements elimihated the

"need for hearings,V

1 : : -

. Power and Duties

" In 1921,'a new subsection number-lsla'stated the
. powers and duties of thez“Board of Conciliation.“

~15la. (1) . . . the Minister may appoint a :
‘board which shall -be known as a "Board of
Conc1llatlon“ to inquire into and investigate
any such disagreement or dlspute, and to make
such report thereon as ‘is just and reasonable,
‘and-in the conduct of such jinvestigation :said
board may take evidence under oath or upOn
vafflrmatlon.ﬁ :

PrOV1ded however, that no'board of concilia-
tion shall have power to intervene in connec-.

" tion with negotiations between any teacher
and -a school board with ngespect to any new
contract or any extension or amendment or
renewal of any contract Already in existence.
(R S.A. 1921, c.43, s. 19)

The powers 1nvolved 1qvest1gat1ng only cases of dlspute in
the _"carrylng out of the contract" and the,"taklng of evi-
‘dence under oath ‘ It was also the Board s duty to make a'

-_report on the matter, whlch was to be justzand reasonable.

In 1926 the dutles were further clarlfled It was.

“now empowered to.lnstitute the,type of‘lnvestlgatlon it

thought'necesSary'in each appeal case.
197. (4) Upon recelpt ‘of such appllcatlon
the Minister shall refer to dispute or dis-
~agreement in quest10n to the Board of Refer-
ence, which shall institute such- lnvestlga—v
" tions as may seem to be warranted and

§ E . N L
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‘accordance to the Publlc Inqurrles Act, wthh read as

35

v

'necessary, and shall deliver a report of its
' findings to the Minister, who shall transmit
a copy of the same to the several parties to
the dispute or disagreement.
(5) The Board of Reference shall have’
power also to act as a board.of arbitration,
pon the request of both parties to any dispute
between any board of trustees and its- teaCher
- or teachers, and when so acting the Board of
- Reference may, for the purpose of procuring
_ the attendance of any person as a witness at
. such arbltratlon, ‘serve such person ‘'with a g
notice requiring him to attend thereon, whi¢h ¥ = - .|
notice shall be, served in the same waf‘and - S
have the same effect as a notice’ requiring
the attendance of a witness and the produc-
tion by him of documents at the hearing or .
" trial of an actlon, but no such person shall .
be ‘compelled under. any .such notice' to produce- -
_any document which he could not be compelled
to produce on the trial of an action, and
the award of the board in such cases shall
be binding upon both parties and have the ,
same force and effect as an award made un- ]
.der THE ARBITRATION ACT. '
: (6) The Board of Reference shall have
_power also to deal with such matters as. may
be referred to it from ‘time to time, by the
Lieutenant Governor in Counc1l ~(R.S.A.,
1926, ¢.57, s.5) -

More power was’ given 7in regards to the procurlng of W1t—'

nesses. Subsectlon (5) denoted that the Board of- Reference

_'contlnued to have functlons of merely 1nvest1gat1ng and re—h

v

portlng on dlsputes, w1thout any power to make rullngs as
to the. settlements when 1t was notgactlng as a board of
arbltratlonﬁ Also, nowhere does the leglslatlon deflne
“such other . matters,ﬁ as referred to 1n subSectLOn (6).

In 1927 the Board was glven powers of 1nqu1ry in

~follows:'r,

3. (a) to force the attendance of witnesses,‘f
and '
“(b) tp compel them to glve evidence, as is
vested in a court of record in c1v11 cases.,«f
(R.S.A. 1955, c. 258,5.3) S



s
I . ' . Wy

Thus the legislation implied the need for regular‘court pro-.

¢edures in any Board of Reference investigation. Thehlegis—

lation in the School Act, referring tO'the'Public Inquiries
‘Act,,read'as follows:

356.  For the purpose of investigating a dis-

pute or dlsagreement referred to it, the Board

. of -Reference shall have all the powers of a

commissioner appointed under THE PUBLIC IN-

QUIRIES ACT. (R.S.A. 1955 c.297, s.356)
Sectlon 356 re%erred to the "attendanCe of wltnesses at

Board of Reference hearlng as 51de—noted in the School Act.,

In 1931 ‘an amendment to Sectlon 160 stated that the

. Board of Reference awards "shall be blndlng upOn both par—

9

© ties."

160. (5) The Board of Reference shall have

power also to act as a board of arbitration,’

upon the request of both parties to any dis-

pute between any Board of Trustees and its : o
teacher or teachers, and the award of ‘the

“‘Board in such cases shall be binding upon both
parties, and _have the same force and effect as

- an award made under THE ARBITRATION ACT
(R S. A 1931, c.32, s.160, ss. 5) :

‘The ‘Board of Reference now had power not only to 1nvestlgatep

-disputes, but also to settle~them ThlS amendment dld not
go lntO effect until 1934 because there was much discourse
‘durlng thlS perlod as .to whether or not teachers should in

- fact have such ‘tenure protectlon as was now vested within

. the Board of Reference powers. Now, the Board to Wthh “the
' teachers appealed was able to requlre the School board seek—
ing to dlsmlss the teacher to accept the Board of Reference
[vdecr51on.

In 1941 clauses glVlng the Board\power to serve

1"as a board of conCLllatlon or a board of arbltratlon Were‘
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struck out (R.S.A. 1941, c.35, s.15). Since its powers with
;respect to compelllng the attendance of w1tnesses were no
*longer dependent on its functioning in elther of these

capac1t1es, sectlon 15 was no longer needed However, 1ts"

powers were now limited by restricting it to disputes "with

respect to the termination or cancellation of a contract" o
- : ) e

[

(R.S.A. 1941, c.35, s.15].

e

Although the leglslatlon speclfylng powers and -

duties of the Board of Reference was renumbered and  amended
for word clarlty——several times-—these ba31c powers and

duties were not altered in any way. untll 1970.¢ s

Grounds for Termination

ln'l93l;'a“definite grocedure for contract.termina—f
.tion"was beginning to emerge in tne*format of‘allowable'
‘"date of termination" (R. S.A. 1931, .32, s'157)4"Suitable'
"form of termlnatlon notice" emerged ln 1932 (R.S. A. l932,
c. 34,:s 15) : "Length of requlred nOthe jfor termination

. was leglslated at 30° days in 1942 (R S. A 1942 c.175,

S. 167) Slowly, 1t was recognlzed that teacher contract

termlnatlons could be overturned lf school boards. falled to ;

-respect such statutory requlrements. Actual grounds for

\
\

termlnatlon fall under the follOW1ng categorles. (a) or-
dlnary termlnatlons, (b) termlnatlons because of age; and

(c) terminations dlctated by a probatlonary perlod.

i
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.Ordinary Terminations. In 1934, the legislature‘

amended section 160 and stated four reasons for allowing

a - .

teacher‘contract termination by the school board:

9. (6) Where the dlspute or dlsagreement be—
tween a Board of: Trustees and a teacher is with
reference to the termination 6f any agreement,
if the Board of Reference is satisfied that the
_Board of Trustees in termlnatlng the agreement
did not ‘act as reasonable persons iﬁggﬁd act in
the discharge of their duties as t tees, and
“that the agreement was not terminated because
- of the misconduct oxr’ lneff1C1ency of the teach-.
er, or by reason of anything in the mode of
life, character or disposition of the teacher -~ ;
‘detrimental to the proper -and efficient conduct
of the school for which the trustees are res- =
‘ponsible, or by reason of the financial neces- .
sities or circumdtances of the_district, or for
the reason that the termination of the agree-.
‘ment is conducive to the general welfare of the
. district and the betterment of the educatlonal
welfare of the district and the betterment of
the educat10nal_fac1l;&#es therein, the Board
~of Reference shall dis®llow the action of the -
Board of Trustees, otherwise it shall confirm
the said action, and upon the dellvery by the
~ Board of Reference of its findings to the
Minister, those findings shall be binding and
‘conclusive upon ‘the Board of Trustees: and the
teacher. (R.S.A. 1934, c.20, s.9, ss. 6)

The Board of Reference was now llmlted as to grounds for

<

dlsmlssal and had to base 1ts deClSlonS accordlngly The

f .

,term "reasonable persons of course dellmlted the actlons-of
ethe sChool board. The'“mlsconduct -or 1nefflclency of the

: teacher referred;to both the teacher's character and miorals,

and the teacher s profe551onal capabilities. “Financial
necessrtles“ of the district made allowance for teachlng
pos;tlons;that were no longer requlred and were thus no-
longer feasible to finanCe within the district, ThisAalso,

enabled school boards to flre a teacher and hlre another at

a lesser salary. The "betterment of educatlonal fac111t1es



therein" made allowance for the consolidation of séhool dis-~
tricts, rural high schools, and the transporting of students
to these consolidated high .schools. School bqards now had
to justify their terminations On'one or more oEftheée four
specific' reasons, and were requested to aét‘"asfreasonable'
persons should act in the-discharge of their duties asutfus—
tees.* This leéislatiog remainé in practise to this very
day. ..

el

Termination Because of Age. Not until 1944 was ,

»there‘any legislativé,réﬁ;gence for termination of contract

R N
B b

- by reason of.é%ea &

4ther amen&gd by adding -
An l66'the‘following .

11. The said Act %
. immediately after se
- new section:

1664  Every contract of employment and every

“engagement of a teacher shall terminate on the s
next following last day of the June term after ‘ ‘
the attainment by .the teacher of the .age of

‘sixty-five years, provided®that any board may

retain the services of a teacher after such
termination, and any teacher whose services .

are so retained shall be deemed to be a tem-

porary teacher. (R.S.A. 1944, c.46, s.11)

* Although this new section has beén:renumbered many' times, it

is still in effect today.

| Terminatioh Dictated by a Probationary Period."For
a 1qng:time,'Albertaylegislation recognized £he§principle ofi
a'"probétionary period" byvexcludihg.from‘ﬁhe:behéfit of its'
‘teQure legislatién.teachers whose contracts ﬁad not been 1in |
effect for a minimum perio& Qf{time. Until 1956, aﬂy‘teaéher
,_in‘A;be:ta,.exdldding)thoﬁe who had been summarfldeismissed

or éuspéndéd,_and'thOSe for whom written Ministerial consent



R 4

aappeal to thg BoardLof Reference. ‘In 1956, an amendment»

ﬁforbade appwgl when the teacher 5. contract had be%n in

R Wy

ceffect for less than twelve months (R S A 1956, c 49, s. 52)

“

T

"was gotten‘for contract termlnatlons, had the rlght of‘

a : v

s

¥

En practlce, thlS meant and Stlll means that some teachers" :

3

'f may be onfprobatlon for more; thanw¢§e year, 1f they have a

temporary contract of: employment whlch may be glven for a

S

:Tdeflnlte amount of tlme, up to twelve months.r It ‘also

'*,means that every teacher‘was, and Stlll 1s, on proratlon

o

'-throughout the flrst year of hlS serv1ce w1th any school

:;hmlssed by a school board to appeal to the Mlnlster of Educa—‘y

.tlon. It was the duty of the Mlnlster to elther conflrm or.

”jboard or teacher, could make appllcatlon to tf‘

o

'board s1nce he had no rlght of appeal to the Board ‘o~

-ﬂh”Reference agalnst termlnatlon of contract

R
o= Summary

From 1905 tQ 1920, section 153 o’f"the""S'chool’Act

o"' .

'f_}allOWed any teacher who had been elther suspended or dls-'f"

N

: Durlng the 48—year statutory tlme frame of 1921 to'v

,1969 _the Mlnlster 1nvest1gated cases of summary dlsmlssais

K4

-

S ."a;

i Km
'f deSLgnatlon cases* Elthernparty to the dlspute, school

TG

?“ln the cases of ordlnary dlsmlssal could refer the dlspute

to the Board of Reference.? When an’ ordlnary dlsmrssal

4

g . e B B Ty

ar

'ﬁreverse the school board's order. h.f ’7:'_3 . Tf'v S ﬁ}

~‘and‘suspen510ns, and from 1949 also lnvestlgated termlnatlon L

'}appllcatlon was before the Mlnlstér,'the termlnatlon?of thejrtﬁ

}Mln ster or,.i""'

40 .
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jlvleglslatlon y _Uf~'y* - "'_1;-',[ R --*c»‘lg

'be the %éhool boards.v Brlefly, the notlce of termlrgg.“-gn

i e

f_contract could not take effect untll the Mlnlster had re—ip

‘hncelved the dec151oh of the Board of Reference.’ In l962

vthe role of 1nvest1gatlon became a jOb that the Mlnlster

”.could delega.'§$n.all appeal 1nstances.‘ The delegated par-‘

x»,}'::

~'t1es enjoyed the same 1nvest1gatory powers as- were orlgln—"

Oallyvglven:to the Mlnlster. (See Table 2 3 for summary of

Ly
Durlng the same 48—year perlod of l921fto 1969

N

o -

statutory body lnvolvement occurred 1n cases - of ordlnary

-

.dlsmlssal | Slnce 1942 the statutoxy body was referred to j'

. j
’as the Board of Reference

,.:.‘.

mhe l92l leglslatlon allowed for the comp051tlon of

vﬁthe Board to be one representatlve of the teachers, one re-‘
varesentatlve of the school trustees, and one chalrman who

'was nelther teacher nor trustee. - The 1934 leglslatlon

‘s i

i:LSmely made reference to a*board con51st1ng of not more than
bwbthree members._ In 1942 the leglslatlon allowed the Mlnls—-

"_:ter to refer appllcatlons to any one deSLgnated member of'

zv

.

'-the Board of’Reference, lf the Mlnlster chose to do sb.

Not untll 1926 was there any dlrectlon ln the legls-_ﬁ»

w;"l

”3latlon as to the? procedure to be followed in galnlng an 'N\“

/

'w:appeal hearlnq before the Board Over the forty-flve year

peraod ‘spec1flcat10ns were leglslated as to the wrltten

/

: ‘form -and delavery of appllcatlon,bfees of appllcatlon, and

‘rallowable c\adllne dates for: termlnatlon dates to be glven

Syl

;f was to/be glven thlrty days ln advance of taklng effect ’ ?“t“ r

AR
| ‘,

’ 4

"The/notlce ‘was to be a. full and complete wrltten statement

//[‘”,,
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Table 2. 3

Leglslatlon Re-

Mlnlster s Role

1905 ~-1969 -

Year:

Ordinafywbismissals

. | Summary Dismissals

- and-Suspensions

Designations -

1910 .
1921

© 1931 |

1942 |

1905

1934

(B
oo

1937 |

1938 |

ff;mémber of B.

(s:153) - appeal to
Comm1551oner

(s 153)'— appeal to
Mlnlster_f :

©

(s.160) - either
party to dispute may

"ﬂappeal to Board of

Reference

.’ . ?;4‘ b

(si168) - Mlnlster
mist know flndlngs
of Board of Refer-'

~|ence before flndlngs
__can take effect

(s l7l(a)) - Mlnls~:
ter may refer appll—
catlon to any ONE
of R.*""

5(5;159)

| (s.159)
‘| for dismissal:
gross misconduct, . |~

“f,(s lS7(a))
imary- dismissal may-
occur at -any: tlme

_ (s 159(a))
|appeal to Board of |

- Reference if sum-

: marlly termlnated

'y

neglect of ‘duty;

refusal/neglect to |
‘| obey lawful order

of school bcard
(s.159) - appeal

‘|filed within 15
7 ldays Qf'dlSpthV‘”

S R T

- . sum-

—no

(s 160 becom
s.170) - applica-

s -~ appeals |
only to Minister -

= grounds |

tion sent to.Minis-—|

ter by reglstered

mall

C cont'd. ..

42
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Table 2.3 (cont'd)’

-

Year .

Ordinary Dismissals

| Summary Dismissals

~and Suspensions’

‘| Designations

1946

1955

1961

1962

[N

(s.341)

year without Minis-~
‘terial approval "

(s.350) - Minister.

. |may delegate 1nves—~

tlgatlon

‘- no teacher|
lcan- termlnate con-— .
tract during school

[ﬂ(s;350(l)(b))‘k
‘teacher may be

(s 350a)'— notice\i
of suspen51on must

" .|'school board
,vde51gnee may
‘|appeal to- ' -

(s.178) - de-

‘signation to

be terminated
in same manner
as contract. of
employment .
-termination.

Jof,desigﬁation

and termina-— -

‘tion . of em- "
~Iployment ‘may

be separately
glven

(s 178): - af-
‘ter’ appeal to .

Mlnlster,

'.Mlnlster has

‘sole dlscre—*
tlon, ~

be.given in writing|

1=~.10 days to appeal~'
jto Mlnlster R ,

dismissed for rea-
son of mental in~
flrmlty _'\ ’

ﬂ(s.350)-§‘Minfster

miy delegate: inves-
ttigations - ‘
(s.350) = scho_l

“‘iboard shall give -

notlce ‘in wrltlng
to teacher for :

Aiaemiceal

(s. 350)

-—

|Minister may

delegate in-
vestigation



Can

'~as 1ts duty the neces51ty to test termlnatlon cases against)

the four 1eg1slated reasons for termlnatlon, and agalnst

in the dlscharglng of a. teacher._j: "_”‘2

- tlon; Slnce 1944 teachers reachlng 65 years of age had

44
statlng at least one of four leglslated reasons for termlna-,h”

thn; Also, leglslatlve allowance was made for the w1th—

drawal of hearlng appllcatlons because many "out of court“

pi

settlements*Were belng reached. - No appllcatlon to the'

Board of Reference could be made where- (a) the contract

was termlnated w1th the approval 1n wrltlng of the Mlnlster,

(b) the contract had been in: effect for less than twelve

' months, or (c) the teacher had been Summarllj dlsmlssed pur—"v

suant to sectlon 350

"‘1

Slnce 1921 the Board had the power to take.ev1aence;,'t
under'oath Thls power was later enhanced by the ablllty to
force the attendance of w1tnesses, and to compel w1tnesses
to'glven ev1dence.,‘It was the Board' duty to make an 1n—
vestlgatlon 1nto a dlspute a551gned to 1t and to make a

3

port on the matter Wthh was'"just and . reasonable. i Sln eVA‘

i

1934 the Board had the power to- award d@ClSlons whlch WO 1d

4

be blndlng on both parﬁ%%s to a dlspute. The Board alsc
!

-~

whether or not a school €Oard acted as "reasonable persons

A

Teachers whose contracts had not been 1n effect for"‘

‘a mlnlmum perlod of tlme “ecould not appeal to the Board of

Reference, because contract termlnatlon was automatlc by
statute, on’ the date upon Wthh the contract stated termlna—

thelr contlnuous contracts eXplre automatlcally,vand could
" , -

1 not seek appeal before the Board of Reference. Teachers\>

S
< .



relieved of de51gnatlons had the rlght of appeal dlrectly to.

b”the-Mlnlster, and not to the Board of Reference. (see.
"Table 2 4 for summary of leglslatlon ) |

| | Inveach,decade, the trend was for more clarlty and
detall‘in‘such matters&as:’ (a) the comp051t10n of the
.Board' (b) the appeal procedures to be followed by both the
.nechOOl board and the teacher, (c). the powers and dutles of

the Board and (d) the possxble grounds for dlsmlssal from

*,contracts of employment and designatlon.

45
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Power to Terminate

CHAPTER II1I

 LEGISLATION OF 1970 -1982: -
* ONLY STATUTORY BODY'INVOLVEMENTn

o
]

. Introduction

All appeals to the Mlnlster were - dropped in 1970

and since then all appeals have been referred to the Board

~of Reference;' Chapter III dlscusses thlS twelve- year per;od

r*under-the follOWLng headings:- (a) The Role of the School

Board in Contract Termlnatlons, and Remedles Aqalnst Wrong-\

" ful Dlsmlssal by School Boards, and (b) The FEc .2 of the Board_

v

- of Reference in ContractATermlnatlons, and Remedles Agalnst

“ " . . .. . .
Board of Reference Decisions.

Role of the School Board ,
in Contract Termlnatlons

o

Contract Terminations

Sectlon 77(2) states that "a contract of employment

between a board and a teacher may be termlnated by mutiaal

consent” (R. S.A. 1970, c. 329 s. 77) .
Sectlon 78(1)(a) exp11c1tly states that a board may
termlnate a contract of employment W1th a teacher, prov1d1ng

that the notlce of termlnatlon lS glven at least. 30 days

prior to theveffectlve-day of termlnatlon (R.S.A. 1970,
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c.329, s.78). - - | o

. Designation Termination-

Secticn 78 (1) (b) states that a board mayﬁterminate a
designation of a teacher hade-pursuaht to section 82, pro-
viding that the notice'of terminatioh is given at least 30
days prlor to the effective date- df termlnatlon. “Section
78 (4) reads, "A - notlce of termlnatlon of a deSLgnatlon or
‘the termlnatlon thereof does not terminate a contract of em-—

$o

ployment (R.S.A. 1970, c.329, s.78).

Suspensions

Section 78 enunciates the school board's right in

v

suspeuding a teacher.

78 . (3) A board may suspend from hlS dutles
any teacher who has been served with a notice -
of termlnatlon of a contract or of a designa- -
tlon.

(5) A teacher who has been suspended is
entitled to. receive pay,untll the effectlve»
date of termination. *(R.S.A. 1970, c.329,
's.78:; 1973, ¢.53, s.10; 1976, c.64,. s.1(7]

Part-time Contracts, Temporary Contracts, .
Probationary Period Contracts, and’ Ter—‘
mination Because of Ag_

tion:

76.0L (l) A board may-employ a teacher unde
contract for a period thati.includes all, tﬁe?
eachlng days in a school year to teach on«"

that he teaches.
(2) Where the board employes a te
under thls sectlon, the board may, unles

the amoung of time that the teacher 1s‘
to teach 1n the subsequent semester or’
year.




M
i
'

(3) Where a board, under subsection (2),
varies the amount of time that a teacher is re-
qulred to teach and the teacher does not agree
to teach for that amount of time, the board may- .
terminate that teacher's contract of employment.
(R.S.A. 1978, c.1l2, s.2(5))

- ~

" Section 76.1(3) states the termination ‘clause for a
contract of temporary employment.

’76.1 (3) Notwithstanding, anything contained
in a temporary contract, a party to that con-
tract may terminate that contract by giving to
the other party of the contract 30 days' writ-
ten notice of such termination. (R.S.A. 1970,
c.329, s.76; 1972, c.84, s.7; 1977, c.42, S.6)

Section 76.2 deals with the one year contract, which.
"also is referred to as-thev"probationary,year" contract.

76.2 (1) A board may employ a teacher for a
complete school year under a contract that
terminates at the conclusion of that school
_ year where that. teacher .
- - (a) was not employed by that board as a teach- .
‘ er in the previous year, . -
(b) was employed by that board in the previous
‘ year under section 89 or under a contract re-
‘ ‘ferred to in section 7&.1, .or
-~ (c) ‘was employed by that b@érd in the previous
year under a contract that terminated under
section 77(1) (c). : R
. (2) For the purpose of subsection (1), a
teacher employed under section 76.01 is deemed
to have been.employed by the ‘board for a com-

- plete.school year when at .the conclusion of a’
school year the total amount of time that the
teacher has taught for the Board is at least
equal to the amount of time the teacher would
be required to teach in a complete school year.
if he had been employed by the board to teach
on a full-time basis. (R.S.A. 1970, c.329, o
s.76; 1972, c.84, s.7; 1977, c.42, 5.6; 1978,
c.l2, s. 2(6) 1979, c.68, s.13) :

It is worth noting that_beforeAthe 1970 reVision of the’
Sohool,Adt, teachers did haVe a prbbationary Year‘legisiaﬁed.
Since the 1970 égé dispensed with'probation, many school

- boards io Alberta have made significant use»of'the'one—yeaf

v ‘ g

Ly e
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QCOntract prOVlSlon remalnlng 1n the statutes. ;Thus,‘th"

a

school board is able to recelve the work of the teacher, and,‘

evaluate the ‘same durlng the temporary contract perlod The

net eff\ct is. the same as- 1f there Stlll ex1sted a proba
,tlonary year. Sectlon 76 2 does,‘however, llmlt the cont'nu—.

atlon of’one—year contracts to not more than two, because at

'c0nt1nuous, or: termlnated altogether.

\‘ .q‘; .

Sectlon 77 refers to contract termlnatlon because
age: _
'77‘ (l) A contract of- employment between a. e
.board and a. teacher ‘automatically termlnates '/// _
~(c)  on ‘the last day of the school year if the- /” o

‘.teacher has attalned 65 years of age.  (R.S. A,
71970, c.329, 's.77; 1971 +c.100, s,7 1972, //

-':'V”.‘C_A-34‘,s.7)" o Q

/

;Procedureftone-EmploYed'inuTerminaEion

S
A

',‘Cohtract Términation 7’1’ g ' '1//RU

As prev1ously mentloned, sectlon 78(l) states that

bl30 days notlce must be glven by the school board Sectlonf

‘78(2) states,'"a notlce of termlnatlon of a contract of em— R

.fployment S shall spec1fy the/reasons for the tern1natlon
B, : :
‘and in each case the board shall act reasonably (R S A

A

"’1970 c.329- s 78); FUrther, sectlon 81 states--

»l Subject to'sectlon 77, subsectlon (2),
no notlce of termlnatlon of a contract of em— o
ployment may ‘be given by a board or a teacher o
“(a)  in the 30 days precedlng, or. B :
(b) ‘during ; :

a vacation perlod of 14 or more days duratlon.

(R S AL 1970, c. 329, s. 81) PSR ; “o




£l

‘_;8l, quoted above, also app 1es to deSLgnatlon cases in that

»procedure -to be follOWed

Designation Termination

oy ! notice"muSt be.

bsection 78(1);.stating thatu39ﬁ.
)

glven by a sqhooI board, applles to. Qnatlon termlnatlons:

I

.. too. - Sectlon 78(2) states,,"a notlce of a term nation’

" of a de51gnatlon shall speley the reasons for the termlna—,,

of termlnatlon of a de51gnatlon or the termlnatlon thereof

hgdoes not’ terplnate a. contract of employment""(R S. A 1970

! .

ftermlnatlon notlces may n t be glven elther 1n the 30 days

/

'"fprecedlng, or durlng, a- vacatlon perlod of 14 or. more days

‘(R S A 1970, c. 329 s 8 ) Sectlon 83(1), however,vstates

S83. (1) A teacher onh recelpt of a, termlnatlon, 5"f'af}'

L of de51gnatlon may termlnate hisg contract of :

*T"employment by -giving 30 days". ‘notice “in writ- - “»\.'
. ing to the board, 2/z:ot w1thstand1ng section 81. - .

(R.S.A. 1970 c. 3/9, s.83; 1973 c. 53, s ll) R

'”Suspensions. '

‘Z Sectlon 78(5) states that "a teacher who has beén

”

.. of termlnatlon (R 9 A 1970 G 329 S. 78' 1973, C. 53 s. 10';

‘

(2) The board shall \g@;j?" :
“(a) glve notice of: the suspensmon in wrltlng
to the teacher: specifying. thereln the reasons

‘for the sugpension, and - S

"(b). forward a copy of the. notrcé of suspenSLOn _"f f',$\

l.together with a wrltten statement of the facts

e

=

L B S
o SRR A o ;
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&

tlon and in each case the board shall act reasonably (R S A,

“hl970 c. 329,55 78) , Sectlon 78(4) p01nts out that "a notlcei,‘

‘suspended is entltled to recelve pay untll the effectlve date‘

”1976 c 64 S. 1(7)) Sectlon 79 lS more specrflc as to the'ft

ﬁc 329 s 78; l973 c. 53, s, 10- 1976 c.64, s. l(7)) Sectlonlﬂrd



L
s

SEREES

.alleged to the Mlnlster.
" (7) Where the Board of Refeﬁence c0nf1rm3-

the suSpenSLOn the board may termimate the sus-
pension or terminate. the contract of employment

of the teacher. .
(8] Where the teacher does not appeal to

~the Minister, the board 'shall make an investiga-
tion.of the - c1rcumstances amg may relnstate the

teacher.
(9) A teacher shall ‘be paid:-his salary . -

, untll his c¢ontract of, employment 1s termlnated
. in ‘accordance with this Act.
(R. S A. l970 'c:329, s.79; l97l c. lOO,ys 8)

Subsectlon (8) makes 1t glear that a éﬁhool board may choose‘
‘not to termlnate the contract of employment of the': teacher.v"

Presumably, the teacher could be relnstated in elther the

Lo

p051tlon from whlch he was suspended or . transferred to ano- _

f

ther‘teachlng pOSlthn.

. part—-time Contracts, Temporary Contracts,
"Probatronary Period Contracts, and Ter—- -
mlnatlon Because of’Age - :

L4

'Sectlon 76 01(3) states that a board may termlnate é;

.. 0

‘:a part tlme teachlng contract f% the teacher does not agree

) to teach fortie amount of tlme that %Q§ board requlres each

semester or school year. No other procedure 13 noted

1

y

A

(R S A 1978 *c 12, s 2(5))

In regard to the temporary contract, sectlon 76 l

ERR 76 1 (2, A temporary contract entered 1nto un-
v der section (1) . = . ST : '
~.(a) 'shall be in- wrltlng, R o :
{b) shall specify the date upon Wthh the teach—-
er commences employment with the board and, e
(c) terminates - ~
. (i) | on June 30 1mmed1ately follow1ng the
“commencement date specified in the
.temporary contract, or : - '
: fup0n such date -as may be: provxded for
.1n the temporary contract,s :

dlctates"

56
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_Of'age.

57
S '

_whlcheverjoccurs first.
r (3)+ Notwrthstandlng anythlng contalned in
a temporary contract, ‘a party to that contract
may terminate that contract by- glVlng to - the
other party to the contract 30 days' notice of
such termination. (R.S.A. 1970, c.329, s.76;
1972 c.84, s. 7-‘1977 c.42, s.6) ;[
i N bt

In regard to the one—year, or probatlonary coptract,
sectlon 76 2(1) prev1ously quoted provrslon is made for con-—

tracts that termlnate at the conclu31on of the school year."

'Thus, no other procedure is necessary

]

‘ Sectlon 77(1)(c) prev1ously quoted dlctates that a

pu

teachlng c0ntract automatlcally termlnates on the last day

‘fof'thewschool year;ln'whlch,thevteacher_has atta1ned_65 years' S

LY .

Grounds. for Termination

f,Contract"TerminatiOn
The only reference to possrble grounds for termlna—

tlon of contract 1s 1n sectlon 78(2)

78 (2) A notlce of termlnatlon of a contract ; S
of- employment or :of a de51gnatlon shall spe01fy S e
the reasons for the termination and in'each =~ . >~

case the board shall act reasonably.  (R.S.A. G e
'1970, '¢.329, s.78; 1973, c.53, s. 10 1976, c.64, . .
' s;l(7)); 8 ' AR

Ll
W

. xDeSignation,Termination !

7
[P

st
g

' The only reference t 0351ble grounds for termlna—

’di

tron of desrgnatlon is quoted above 1n sectlon 78(2)



f

‘ L B
. Suspensions
woo //

/ . ] i

/ o P - N o
.Séctionv79(y) elaborates on possible grounds

\i
*f: suspenSLOn.

o

79.. (1) Where a board has: reasonable grounds
for believing that

(a} a teacher has been gullty of gross miscon-
duct, neglect of duty or refusal ‘'or neglect to
obey a lawful order. of the board,_or

(b) the presence of a teacher. is detrimental
to. the well being of the school for reason of

*:mental infirmity,
‘The board -may suspend the teacher from«perfor—
mance of ‘his dutles.

(;W o :
Pamt%tlme Contracts, Temporary Contracts,
’?Proﬁatlonary Period Contracts, and Ter—
mination Because of Age o e :

l
R
/

ffor

_Sectlon 76 01(3) states that a board may termlnate a

part tlme contract on grounds that a teacher does not agree

to teach the amount of tlme spe01fled 1n the contract.

\

7
i

termlnate solely because of the stated date of termlnatlon '

h ln the contractuv Sectlon 76 1(3) further states that elthe -

party to a- temporary COntract may termlnate it by glVlng 30

»days

o

written notlce of such termlnatlon.:

One—year contracts, by v1rtue of sectlon 76 2(1)

termlnate automatlcally at the end of the school year.

SlnCe the mandatory leglslated age fbr retlrement lsi

65 years, n? other grounds for. termlnatlon of employment

d:%‘need-be present. o

%

58

Sectlon 76 1(2) states that a temporary contract can‘l.



Remedies Against Wrongful Dismissal
by the School Board - - .

Private Law Remedies
The prlvate law remedles of declaratlon, 1njunctlon

_and damages are tradltlonally ‘the weapons of ordlnary 01t1-

zen§ 1n their battles w1th.each other
If an aggrleved 1nd1v1dual seeks redress through the

courts in the form of a declaratlon, the outcome would be'a
. ,,.\) e - ! N .
'statement by thelcourt declarlng what the law is. A'deClara—-

f\, d

f{tory judgement.may be uged to make a 51mple declaratlon of"
hthe appllcant s legal p051tlonl |
An 1njunctlon 1s a, prohlbltlve order dlrected to a-

party defendant ‘in the act10n, forblddlng the defendant to_
do some actlon that is: unjust, lnequltable, or 1n3urlous to
the plalntlff ThlS court order may also address the defen~
‘1dant and requlre the defendant to do some partlcular act.
For example, a school board may be addressed to relnstate a.
teacher 1nto hlS contract of emplbyment;‘,Téus, an_lnjuncf
1t10n may be mandatory or prohlbltoryl | . ‘

| | If an aggrleved 1nd1v1dual 1s not: satlsfled w1th

Y

h51mply overturnlng an: unjust actlon, but also desires’ mone-

“tary compensatlon for the loss he'has suffered 1n the 1n—

”terlm, he would then seek reprlsal through damages

llablllty of the defendant would be determlned 1n accordance

S

w1th the pr1n01ples of common law, ln thls case breach of

“employment contract.,

However,'lf a ClVll dls' en a teacher



'78(1) of the School Act. allows a school

‘contract of employment with a teacher on t

In c0mmon law, no reason need be glven for termlnatlon by

“'notlce, provrdlng that ‘the perlod of notlce is adequate., In

1,descr1bes conduct oﬁ gfz

ployee, whlch.no reasonable employer need put up w1th fThe;

icourt if the employer 15 questloned ' Also,ﬁthe School Ac

60

and a school board, a court would say that its jurlsdlctlon

to award damages, for lack of reason ble: notlce has been taken’

Iy

away by Opetatlon of statute (Kerans, 1976 6). Section

oard to terminate a

irty days' notice..
Accordlng to Judge Kerans, at common law thls ould probably_

not be conSLdered a reasonable period. The scheme of the

School Act w1th regard to teacher ]Ob securlty must be under— .

J“'stood in the’ context of the law of employment, sometlmes

called the law of master and servant (Kerans, 1972 4) . In

v

‘the master and servant relatlonshlp the employer may ter—

’mlnate by notlce, prov1d1ng that the perlod of notlce 1s

reasonable. What constltutes reasonable notlce depends upon

the c1rcumstances of the case, 1nclud1ng the nature of em—

,ployment, the length of serv1ce the employee has glven, and dj~~
‘tthe 1ength of theﬁcontract of employment. Also, the level

of ex1st1ng opportunltles for, an employee to galn new em—
.ployment is a factor to be con51dered in glVrng notlce. -Ig,

”reaSOnable notlce is not glven, money damages may be awarded.

R

some ‘cases at common law, the employer may also termlnate - %\ o

N E

5 :
~summar11y, wrthout notlce, where cause ex1sts. *“Cause"-”‘

’;s derellctlon of duty by the em- -

‘
v

cause need not be told the employee, but must be made out,g

T




S

ence..

o/

SCE ' ’

does ndt make a’ dlStlnCtlon between summary termination and

'termlnatlon thh due notice. It provides only for termina=

tion by a sort- of notlce created by statute To some ex-
tent, the termlnatlon procedures. at common law haye been
replaced_by’a statutory procedure.

} . . N i . - . ‘ ¢

" Statutory Review

' b

This method of obtaining redréss ‘through the courts

is only available if conférred by statute. The Alberta

“School‘Act’does hot confer‘statutory review, thus thlS

'»avenue of redress lS not avallable to teachers

;Statutory“Apgeal

7

This method of redress is a purely statutory remedy

’Sectlon 85 of the Alberta School Act does grant the right of

appeal to a statutory trlbunal called the Board of Reference

Both school boards and teachers may appeal to thls trlbunal

o “ Role of the Board of }
.Reference in Contract Terminations

‘Right of Appeal by Affected Parties -

o

S Contract Terminations

In regard to a termlnatlon of a teachlng contract,

-elther the school board or the teacher may appeal to the

Mlnlster who W1ll refer the matter to: the Board of Refer-



KN

i,

85. (1) Where a disagreement arises between
a board and. a teacher with respect- :
(a) to a termlnatlon of a contract of employ—
ment, or

(¢) to the refusal of a board to glve an
approval pursuant ‘to SECthD 80, subsectlon

(2)
a board or ‘teacher may appeal to the Minister

- who shall refer the appeal to the Board of
:Reference. (R S.A. 1970, c. 329, s,85, ss.l)

Sectlon 80 subsectlon (2) reads as follows:

80. (2) Where a teacher has termlnated hlS
contract of employment with a board before

S

62

rendering any service under the contract, no
‘other board shall employ the teacher unless
the prior approval of the board with which
the teacher's contract was terminated, 'is ob-
tained. (R.S.A.. 1970, ¢. 329,‘s 80)

L ‘

The Mlnlster s 1nvolvement is mereky admlnlstratlve

However, a termlnatlon of contract taken under sec—
‘tion 83(1) prohlblts an appeal to the Board of Reference

83. (1) A teacher on recelpt of a termina-
tion of de31gnatlon may termlnate his contract - o o,
of employment by giving 30 days' notice in
writing to the board, not wrthstandlng sectlon
g81. -
5 (2) No appeal may be. made from a termlna—
tion of a contract. to the Board of Reference,
'if the contract of employment is terminated
pursuant to: subsection (1)« (R S.A. l970r; .
C. 329, S. 83; 1973, c. 53, s.11l) : , : y

Sectlon 81 refers to the negatlon of glVlng a notice of ter—‘
'. mlnatlon in the 30 days precedlng a vacatlon perlod of 14

_or more’ days duratlon.

“ﬁ(appeal Jin

-

' Sectlon 85(2) permlts the w1thdrawal of

.a termlnatlon of contract situation.

85. (2) An appeal may be w1thdrawn at anyy.
time before or during the hearing of the
appeal or before the decision of .the Bpard
of Reference. (R. S A. 1970, c. 329 s 85)




Designation Termination
Section QS(l)’permits an appeal to the Board of
Reference as of'right to the desrgnee, or the school'board,

85. (1) ‘Where a disagreement arises between

a board and a teacher with respect

(b) to a termination of designation, or

(c) to the refusal of a board to give an

appeal pursuant to sectlon 80, subsectlon‘

(2) : j .

a board or a teacher may appeal to the Mlnlster =
~who shall refer the appeal to the Board of
Reference. (R.S.A. 1970, c.329, s.85,xss.1)

Again, the Minister'siinvolvement is purely administrative
Section: 85(2) permits the w1thdrawal of an, appeal

vfor a termlnatlon of de51q;atlon appllcatlop

| Suspensions .- E , S o /

'board may.appeal to the Minister who shall refer the matter'

to the Board of Reference

S 79. (3) A teacher who is suspended by a board
may appeal to the Minister within 14 days. af-
. ter receiving the notice of suspension. ,
i~ (4) The Minister shall. refer the appeal tc
Board of Reference who shall:
investigate the matter and confirm or re-
verse the decision of the board, and
| (b) \inform the Board and the teacher of its
" decision within 10 days of the conclusion of
its 'nvestlgatlon. (R.S.A. 1970, c.329, s.79,
ss.3,4) ' ‘ o *

The Minister's role is now.purely administrative in nature,

whereas before lQ?Orthe Minister or a chosen deleéate-dealt

" with suspensions.
It is ?OSSibleth speculate that‘this‘legislative'

relationehip was probably;affected to -some extent by an

Since 192QL;a;teacher who isvsuspended by a school -
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Appeal Court ruling which overturned a Mlnlsterlal dec151on w
on May 6, 1970.  The rullng refelred to is. that of Board of

Trustees of Edmonton School District No. 7 Appllcant, v

‘Malati Respondent (1970) 74 WWR 434. Normally, a’ Mlnlster s

decision cannot be. appealed but in thlS case the Mlnlster S,

—

1nterpretatlon of the meaning of the words "gross mlsconduct"

‘was ' a meaning whlch as a matter of law, nelther the words

-,themselves,_not the investigator's flndlngs could béar.

Thus, the appllcatlon for certlorarl to quash/the Mlnlster s
/

dec151on was allowed because the Mlnlster ] 1nterpretatlon
/

/

of "gross mlsconduct"'constltuted an error apparent on the

face of the record. Novdoubt,‘the Appeal Court ruling would'

have caused some political embarrassment.

. part-time Contracts, Temporary'Contracts,
Probationary Period Contracts, and Ter—
"mination Because of Age -

In'the_case of a part—tihe contract of employment,

‘section 76.01(4) denieS’anvappeal tO'thegBoard’of‘ReferenCe.

.76x01 (4) Section 85 does not apply in res-

pect of a termination of a contract under sub-

section (3). (R S.A. 1978, c.1l2, s. 2(5))
Subsection (3) statesithat the school board has' the power
‘tordictate.the.assrgnment'to a part-time teacher. The teach-
er has the choice of either accepting the assignment, or
losing the contract of employment. Part—tiﬁe*teachers‘do
not enjoy the same job securlty as do full time teachers.,
This is.dLe prlmarlly to thevfact that part—-time teachers

are to some extent‘viewed as lacking in_both commitment to
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the'job'and'responsibility on thefjob, in comparison to the
full—time‘teachlng s'tuation.
Section 76.1(4) denies appeal to the Board of Refer-

ence in a temporary contract situation.

76.1. (4) Section 85 does not apply in res-

pect of the termination ‘under this section of

a temporary contract. (R.S.A, 1970, c. 329,

s.76; 1972, c.84, s.7; 1977, c.42, s.6) _ -/

\A temporary contract spec1f1es the date upon whlch a teacher

commences employment It termlnatesaelther on a spec1f1ed

. date or no later than June 30 1mmed1ately folIOW1ng the spe—~

leled commencement date, whlchever Qccurs flrst

There is no rlght of appeal to the Board of Refer-

ence in the casé of a probatLOnary contract.

76.2. - (l) A board may employ a teacher for
a complete school year under a contract. that
- terminates at the conclusion of the school
- year where that teacher ,

(a) was not employed by -thiat board as a
(full year) teacher in the prev1ous year,

(b) was employed by that board in the pre-
viousi year (as a temporary teacher), or

(c) was employed by the board in the pre-
vious year under a contract that terminated
‘under 77(1l) (c¢). (R.S.A. 1970, c.329, s.76;
1972, c.84, s.7; 1977, c.42, s.6; 1978, c. 12,
5.2(6); 1979 c. sb, 5.13) I

s

" These contracts have a deflnlte commencement date and a de-
finite termlnatlon date. Thus,:even at the end of a second
year of teachlng on a "one year contract" there may be no
recourse for appeal if a school board ohooses to termlnate
‘the contract

Section 77(l)(c) states that on the last day of the

'school year in whlchta teacher attalns the age of 65, . the

contract of employment automatlcally termlnates Thus, the



section need not make reference of an appeal" to™ the Board : of

Reference. Such a teacher may, however, be employed on a

Y

onefyear4contract ba51s under section'76t2(l)(c). 4 o

o

Composition of the Board of Reference

The composition of the Board of Reference is as fol-
lows: v R S

g4. (1) The Lieutenant Governor in - Counc11
shall appoint a Board of Reference’ consisting
of not more than nine persons. .

: (2) The members of the Board of Reference
shall receive such renumeration and expenses
as the Lieutenant Governor in Council deter-
mines. (R.S.A. 1970, c.329, s.84)

In the early 1970's, both the A.T.A. and A.S.T.A,ldrew up a
list'of“nine persons mhom‘both parties- thought suitable to
sit on a Board of Reference.v-The nine prospective members
consisted of three judgeS'and six educators.duUsually three
of the nlne people would 51t on ‘any one appeal, and a Judge
_would always sit as Chalrman. Later, in the 19705, the V
Judges preferred to sit alone on thedappeals. The opinign of
one of the‘dudges was that'if the Government considered that'
these dlspute matters should be heard by a Judge, then the
Jurlsdlctlon should be ‘given to the Court, and the responsx—
bility for the assignment,of Judges to this work betleft to
the Chief Judge'(letter June 25, 1976' from Jodge Kerans to
Jullan K021ak Minister of Educatlon) - Since 1976;~the
Alberta Teachers' ASSOClatlon, the Alberta School Trustees
.. Assoc1atlon, and the Reglstrar, Department of Educatlon, dld in fact
e

.agree to the names of about six Judges for service on the- Board of

Reference. . Since 1976, all cases have been heard by only

one Judge, sitting as a member of the Board of'Reference;

2
: N . v
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iy .
- 88. (l) The Mln,rster, in angh case 1n which he
_considers it proper to do so, may refer an
appeal to any one or to any two or more members
of the Board of Reference.
(2) Upon a reference of an appeal to thc
member of members of the Board of Reference
pursuant to subsection (1), the member or mem-
bers have all the powers, duties and functions
of the Board of Reference and his or their de-~ . }
cision shall be deemed to be a decision of the
Board of Reference. (R.S.A. 1970, c.329, 5.88%
1973, c. 53 s.13) '

’ Slnce the amalgamatlon of the Court Systems in Alberta in

1979, appeal cases to the Board of Reference have been
scheduled and heard by’ any one Judge who was available to

hear a‘céée. In view of this,,section'88(l) seems unneces-—

. sary. The role of the Mlnslter is merely admlnlstratlve in

naturen-f e

Brocedﬁre to be Followed in Filing Appeals

il

3. ‘5
- "Whether appeallnq a termlnatlon of contract or’ de-

ne

_;SLgnatlon or a suspen51on from contract or de51gnatlon, one

L
N » "')'

”f?gets before the Board of Reference 51mp1y by flllng the

. :7SchoolsAct. Sectlon 86 refers to’ the notlce of appeal.

%notlce of appeal W1th the Mlnlster as prOV1ded for in the

‘,

v;“raBG (l) The notice of appeal shall be in writ- ;
"*ilng and shall set out the nature of the appeal.
R (2) The ‘board or teacher appealing shall -
;=w1th1n 14 days of the receipt 6f' the notice of
. termination of contract send by reglstered mall
(a) ‘to the Minister S P
(i) the notice of appeal, and
(ii) -$50 (which is held by the Minister -
- pending the decision of. the Board of-
. Reference, and
. (b) to the other party to the appeal a copy of
the notice of appeal. ~(R.S.A. 1970, c. 329, s.86)

Basically, the leglslatlon dld not change since it flrst S



;
/ J
i
o

T llke a school board s requlrements for a termlnatlon notlce,

[,

are mandatory and an- appeal w1ll fall 1f the School Act re—

‘f qulrements ‘are’ not met.

.

.0

YAs mentloned before,‘sectlon 85(2) prov1des for the

,} wrthdrawal of an. appeal at any tlme.r\' f:;p““d,pj_ ;«}*
y~Board of Reference Procedures A R '\M
in Hearlng Appeals i:___,__,«t&\ » AT PR

idfProcedure‘Provided th§tatutel
. e ﬁ..-f+v o

LT

(o g
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appeared ‘in 1932 although sectlon 86 does not state that.
the appllcatlon "shall set forth a fullland complete state- ,7 ,
ment"‘as dld the 1932 leglslatlon. The‘same is: ln fact ex— -
‘ pected as - procedure of court and 1s therefore 1mp11ed 1n :_Q;
v"shall set out the naturexof appeal., These prov131ons,‘ 3

S The powers and dutle of'the'Boardjowaeference"
_‘h dlrectlng 1ts 1nvestlgatlon into ordinaryﬂterﬁinations ofV S
: contract or desxgnatlon caseu fall 1nto the three categorles
: ,of hearlng date, 1nvest1gatlon procedures, and orders,: o
o ..as. set out in sectlon 87 (R S A 1970, c. 329, s. 87 1973,
- 53,75 12,.1979, clsa, 5. 17- 1981, c. 36, s.4).
s ,prﬁr ' .f o S , ,5/-‘ L “,' ,"
= ' Hearlng Date.p Sectlon 87(1) was leglslated after lt
'iu:was accepted that Judges Yould 51t on the appeals alone,‘and
. that lt ‘was’ up to the @ﬁ}ef Judge to schedule the availablew::V:"
o . L e e et
S Judges for hear;ngs.‘, ‘l" T .‘-ri
f ’ 87 (l) ‘The. Board of Reference shall set ak’ ‘
@' date ‘for the. hearlng of the appeal and notl-'
‘ L fy both partles. R D : ‘a\\ -
,}3 ‘ q ‘1 - o e s //: . . t Tl
S | R ! ‘ "
5 x‘é[f . L g f\ .‘ / = . |
i : . /‘ 9 o .



Ny g Court -of Queen's Bench. (R S.A. 1970, c. 296;

@‘/

Investigation Procedures. 'Two subsectiOns"refer to
the Boards of Reference lnvestlgatlon procedures.

87 (2) The Board of Reference may make such
investigation as it considers necessafy but
- before making any decision shall ‘give“both
‘.‘partles to the appeal an. opportunlty to ‘be

heard ’ . :

87. (6) For the purpose of maklng an 1nvest1—"
‘gation pursuant to - thlS section, the Board of .
Reference has the powers of a comm1551oner under, -
the" Publlc Ingulrles Act.. . y o

014

;‘j Sectlon (6) does not dlffer in: leglslatlve format or i&ren—%gt

Lt

tlon from that of 1927 (R S A 1955, c 297, s 356) ep

T relevant sectlons of the Publlc Inqulrles Act deal thh
matters of ev1dence and attendance of w1tnesses. =5
fw@ e (3) The comm1551oner or comm1551oners
.* - éhall have the power of ‘summoning before him
* - or them any persons as witnesses and. of re-
‘;=qu1r1ng them to 'give evidence on oath, orally
Loriin writing, or solemn affirmation if they’
. are’ petsohs . entitled to affirm in civil mat- @ ,
hters,;% d«to produoeﬂsuch documents~and things @gf'
- as the comm1551dhernor1comm1551onefs deem re-= o
© quisite to the fulf ;investigation of . the mat-:
ters into whlch he or they are app01nted to
“inquire.
T (4) ‘The commlss1oner or: comm1551oners
~.’shall have the same- power to- enforce\the
© attendance-of: persons as witnesses and to:
".compel them . tg give ev1dence and to produce e
documents and things. as‘'is-* vested in a court
. of record in: civil cases, and the same prl—
vileges and 1mmunlt1es ds a judge of the

o s.4; 1978 c. 51, S. 29, eff June 30/79) EURREE R

A - : R :

N ; .

It ‘may make such order as 1t deems just but only after
1 !

flndlng that a school board has falled in- 1ts duty ;vfﬁf;

87 (3) Notw1thstand1ng any prOVlSlon of thlS
L - .Act concerning the. \
oo (a) ‘termination: of a contract of employment of
= ,‘a teacher,vor S e SR

- . B - : S c. . : i ! . . f E . B . . \

b LR~ " + i Loy . - : el N

i‘i,,.“ I
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Orders.. The Board of Reference has sweeplng powers.[ty .

1
. K & B
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'(b):termlnatlon of a de51gnatlon of a teacher,
or, .. : :

(c) suspen51on .of a teacher’ '

and matters connected therewith, the Board of
,Reference may make such order as 1t considers
,just wrth respect to the appeal. :

87 g (30a 1) Wlthout restrlctlng the generallty v
of subsectlon (3), tHe Board of Reference may,
-among’ other orders,’ make all or any of the
‘}lelOWlng orders:
~(a) an order providing that the termlnatlon‘
- date of ‘the contract of employment or of a
- de51gnatlon be changed;
(b) an order to provide for the. relnstatement
of a contract of employment or of a. deSLgna—'
“tion (but only where the teacher ‘is the party"
‘appealing); ,
“{c) an order. for the payment of money, equlva— ,
E lent to salary, for any period whether . before . =
" or after’ ‘the termlnatlon of the contract.or:
ofa de51gnatlon that a salary has not been'
¢ paid; %)
() -an order prov1d1ng that no salary be pald
.. for a spe01f1ed period; : R
" {e) an. order determining whether there have o
- been any procedures or technical 1rregular1t1es
. 1in respect of the matter referred to in sec-
. tion 85. S

87.- (4) “Each party to the appeal shall pay hls_‘
own costs unless' the Board*of Reference other— -

wise orders and in the event that no order as-

“to costs is made, the $50 held by the Minister |

shall be. repald to the .person who pald it to -

him, ;

Si “(5) . The Board of Reference may make one oOr:
more of the following orders concernlng the $50
paid to the Minister: : g o

" (a) that it be paid in whole ox part to the
person against whom. the appeal-was made in
payment .or part payment of costs; :
(b) -that it be retained in whole.or in part by
the Mlnlster and pald 1nto the General Revenue

- Fund; = . g ;

cile) that it be repald in: whole or in, part to oo

*w‘the person who paid it to- the Mlnlster. '

=N

Although‘subsectlon (4) glves the sweeplng powers that the

't.vaoard of Reference may "otherw1se order,' 1n relatlon to

appeal costs,‘subsectlpn (5) succ1nctly states the optlonsjawﬂ
, WoaLd
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"4of.Reference dec1srons.

-

9]

which in‘fact'have been‘usedkby the Boardsﬁof Reference‘in
the past Thus , the Board of Reference s actual dec1slons

- have been leglslated as v1able guldellnes for future Boards

I

A new sectlon 87 1 was assented to on June 2, 1981,;“

N whlch referred to the enforcement of a Board of Reference
' order.

87.1. (l) A copy of an order of the Board of
Reference may be filed with the clerk of the _
. Court of Queen's Bench in the judicial district .
'in which’ the ‘case ‘of the proceedlngs before the
Board of Reference arose. ;
‘ (2) On- flllng ‘a copy of an award w1th
" the clerk of fismfourt of Queen's Bench pur-
suant. to subsdg 4n (1), the order of the
. -Board of RefeY&ik has the same force and .
~effect as. if thé/order were an order of that
courtV (R:S.3/ l98l,’c 36,‘s 4) - X

1
h

Althougr't'e above mentloned sectlons also apply to '

‘eard by the Board of Reference, sectlon 79

(LR .\

states addltlonal powers (R S A. 1970

: suspensron »cas‘es

‘of‘the‘SchOOl-Ac

:{g¢-329 s. 79-'i971, c. 100 s. 8) Subsectlons (4) and (5) re?

fer to 1nvestlgatron powers

2,79 [’(4) e Mlnlster shall refer the appeal
to the Board of Reference who $hall . _
(a): 1nvestlgate the matter and conflrm or re—"
verse the decision of the'board, and
(b) inform the board and the teacher of its
decision within 10 days of the conclu51on of
its investigation. .
. (5) Where a teacher is suspended pursuant
- to- 'subsection (1), clause (b), the. Board of
Reference may reguire the teacher to produce
“& certificate from. a:medical practitioner
app01nted or approved. by 1t,Lcert1fy1ng as
% to,the- teacher s health . .

Subsectlons (6) andv(7) refervto;the’powerjdf,orders,

71
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(6) If the teacher refuses or fails to
.produce a certificate pursuant to subsection
(5) the Boawd of Reference may authorize the
board to terminate the contract of 'employment
of the teacher and upon so doing the board
shall be deemed to have acted reasonably.
o (7). Where the Board of Reference conflrms
- the’ suspenSLOn the board may terminate the
suspension or teérminate the contract of em-
_ployment of the teacher..-

'Procedures'Provided by. Common Law . :

4 Appllcatlon of the Rules ofl
TR

udlclal, 1s conferred,. A power is "admlnlstratlve 1f ln
J I

/ i ﬂ-../‘.'.’.' .

%utural Justlce., A tri-

e

? ;
the maklng of the decrsion the paramount consxderatlons a@e

di

i .y JX?
3~matters of pollcy 5 power is prlma 11y 3ud1c1al where the
’ L:\j o

decmslon 1s to be arrlved at in atcordance w1thxgovern1ng

'. ’-) R
rules of law (Laux, 1975-7)“ In theory, the exe;cxse'd%

judlClal power 1s conflned to two operatLOns~ -(a)sa deter—’f

k‘mlnatlon of the facts in a partlcular 51tuatlon, and

(b) declaratlons of. the actlon requlred to be taken under

k the relevant rule of the: 1aw (Laux, 1975 3) ... In some cases
badmlnlstratlve powers must be exercxsed by "actlng judl—

c1ally ; The dec151on, although admlnlstratlve because it

1s arrlved at on grounds of pollcy, 1s to be made after com-"

pllance Wlth certaln mln;mum standards of falr procedure,

- ! P

resembllng jud1c1al procedure. “In these cases the admlnis- S

s
tratlve power 1s\tErmed qua51—jud1c1al (Laux, 1975 8)
The rules of natural Justlce traé;tlonally apply
only to bodles whlch act jud1c1ally or qua51 jud1c1ally

S
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Natural justlce denotes a system of rules and: pr1nc1ples , .

for the guldance of human conduct whlch, 1ndependently of

s

enacted-lan is found to be both ratlonal and con51stent and

.‘alms for truth (Black s _Law chtlonary, 1968 ll77) Thls

system of ruLes forms the ba51c procedural requlrements to

[

ybe followed by a trlbunal in arr1v1ng at a dec151on.

Q

'i:of redress frdm the tr

%

AT prerogatlve wrlts have

o

reylew only i cases

, ’#Yeg R _
1fterlzed as jud1c1al or qua 1dgud1c1al’1n nature. Although

- S

R .y
"”;ythe requlrements of natural justlce“to be employed by a trl—

fbunal ln arr1v1ng at a dec1sron must depend on: the Cchum—

stances of each case and the subja, matter under con51aera+

tlon, Russell v, Duke of Norfolk €i949) lAll E R. 109, 1187

vthe extent to whlch Lt folh@ws the requlrements of natural fﬁ ‘

'

',justlce is a very lmportant factor in the determlnatlon of
'°ﬁcharacﬁér1zatlon.' _ “"klﬂ-f SR R 3

‘?QQ.-l.,« : The tradltlonal approach for judicial classification‘

cited in Nakkuda All v: Jayarante (1951) A.C. 66(H’L ) used

hthe follow1ng two*prong test- flrStlY1«lf the trlbunal in
/-questlon wai%determlnrng questlons affectlng a subject sl
: rlghts, mxisecondly, if the trlbunal had a duty to act

”]ud1c1ally, then the vehlcles of - jud1c1al reylew may have

'dbeen granted It was dlfflcult to determlne exactly when a

trlbunal dld have a duty to act jud1c1ally Thlsapartrcularc~b

. . R L E g N . R R




test seemed to indicate'that determining"queStiOnS“affectingJ

"

“the rlghts of the subject did not in 1tself glve ‘rise to a.
duty to act jud101ally
The judicial cla551frcatlon process dld looser up.

In Ridge V. Baldw1n and Others (1963) 2All E. R 66(H.L.),.f

" the courts inferred the’ju 101al character of the duty from

the nature oﬁ the duty itSelf.‘ Now the two-prong testlbeingv

happlled stated that firstly,'if-a tribunal was-determining.

'yquestlons affectlng a subject s rlghts as well as property

A
R

~r1ghts; then, secondly, the trlbungw

e g
¥

{%utomatlcally had a

Fuy,

SR %mty to act jud1c1ally. Thus the s%rlousness of the~ad—

?]udlcatlve consequence for the 1nd1v1du£l affected by the

1
|-

' conclu51ve dec1s1on of the trlbunal exerc151ng statutory fo,

powers have become the prlnC1ple factor in detaf“?"

S

‘jud1C1ally , Durayappah V. Fernand (1967) 2 A. C 337,’_>

'Howard v. Natlonal Parole Board (1975) D. L R. (3df S.C.C.

'v‘349,f Because of the 1nferred duty to act jud1c1a11y when ‘

‘deallng w1th a sub]ect s rlghts or property rlghts, any

. /
tr1buna1 dec151on g¢Ven w1thout regard to the pr1nc1ples of

8]
natural justlce may well be termed void or v01dable by the

Y

'ﬂcourts.

REEE

Coﬁaaratlve Parts of Natural Justlce.‘ A statute
/ i .

conferrlng a power of dec151on may or may not make prov151onv

yfor the procedure to be followed in- arrxvrng at the dec%51on.
0 8 B
»where no procedure is prescrlbed for the exerc1se of the . -

L

V:powers,_lt is. necessary for the trlbunal to dec1de whether

\“whether the trlbunal is requlred to act jud1c1alny or quas1-

74
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"

in the c1rcumstances‘the procedural rules of natural justlce

are essential‘to a valid deClSlon, and if so, what procedure

: is requlred to- be followed (McRuer Report ]968v1364147)~

‘o

No certaln test can be lald down c0ncern1ng the appllcatlon
of procedural rules of natural justlce The- rules of
natural justice do not 1nvolve all rules of procedure

appllcable to a court of law. « The "rlghts 1nherent in the

%ules%of natural justlce are brlefly dlscussed

1. nght to Notlce of Hearlng An(individual is

'entltled to recelve notlce of ‘both. the,@llegatlons and pos- "

51b1e sanctlons whlch may be'lmposed against him; K_X_EEEEE
V. _Cowan (1964) 47 W.W. R 467 ; 45 D.L.R. (2d) 587 (Man. Q.B.).
The . formal compllance of sendlng notice of a scheduled
\hearlng is not enough if the notlce does not allow al"suf—_
f1c1ent" or reasonable length of tlme for the person to pre—

pare a case in hlS defense, B o /erbrook Ltd V. nghw_y

Trafflc and Motor Transport Board (1973) 4 W.W.R. 473.

fHowever, thls "lack of notlce" will not comprlse a denlal of~u

rnatura‘ justlce lf the person ought to have known the alle- ..

alnst hlm,,Reglna V. Ontarlo Racr‘g Comm sqkon, ex'

gations®

p&rte Taylor (1971) l O.R. 400 (ont. CTA,).. Rea nably,‘no‘

one can present a case ln hlS defense lf he doesn 't know the

case agalnst hlm, Errlngton and Others V. Mlnlster of Health

(1935) 1 K. B 249 (C A ) The sendlng of suff1c1ent notlce
W1ll glve the person. the opportunlty to answer the case

agalnst hlm. It may be permxssmle for the dec151on maker to

:dele Ce someone to collect wrltten or oral subm1551ons and



kkprecedent

‘the procee
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to report them to the decision maker. Since in natural

justlce a person has'no right to‘be personally present at

. any tlme before the decision maker, -a reviewing of wrltten

subm1_551ons by the decmmn maker may also constltute a héear-

A ing,-Local Government Board v. Arlldg_y(l915) A.C. 120

(l9l4 15) All E.R. l'(H L. )

It is ax10mat1c that unless a statute prov1des

‘otherwise, notlce upon a“ party to be affected is a- condltlon

. ,r;‘)~

o the valldlty of the proceedlngs However, if .

notlce 1s glven to the party and the party does not attend

?mgs, that voluntary act does - not\v1olate the
{‘“ o

proceedlngs conducted in. the party's absence Nor does it

v1t1ate the proceedlngs if, of thelr own dellberate act

‘ the party left durlng the hearlng pr0ceed1ngs, Re Mlllward

»and Publlc CommLSSLOn (1975) 49 D L.R. (3d) 295 (Fed. Ct }..

,)
i

2. Right to EXamine‘Reports and Other Secret.Evi;

j_dence. -An order cannot justly be made agalnst an lﬂleldual

w“Knapman V.’ Board°of Health for Saltfleet Townshlp (1ot

‘upon ev1dence not’ dlSClOSEd to hlm so that he may rebut lt,

O.R. 360, (1954) 3 D.L.R. 760 (Ont ngh Court) If a hear4‘
'lng consists . solely of wrltten subm1551ons, the dec1d1ng

authorlty must dlsclose relevant communlcatlons made to it

'by each party to. the other party so as to glve reasonable )

,opportunltles for reply There lS no general rule requiring

the’ dlscbosure of the eV1dent1al facts in the trlbunal pos-

: se551on. Dlsclosure of a report 1s requ1red if 1t contalns

the factual basrs for a deClSlon agalnst the appllcant, as

21



ruled in Regina v. Ontario Racing Commissiorr, -ex parte

Tazlor (1971) 1 O.R. 400 (Ont. C.A.).  But if the report is

merely part of the dec131on—mak1ng process, disclosure is

not requlred, as ruled in Local Government“Board v. Arlldge

s'l

(1915) A.C. 120,

(1914—15) All E.R. 1 (H.L.). Tribunals

may make use of their: technlcal and local knowledge and

accumulated expertise to draw»lnferences from the evidence.

HoweVer, a tribunal that is required to act on evidence

cannot use its expertlse and knowledge of local condltlons

to supplementithe

ev1dence (de . Smith, 1959: 113) The pro- -

- cedural rules of natural justice do not impose any require-

ment definingvtheradmissibility of evidence before a tri-

bunal, Pertinent

allegations of»confidential-reports’must‘

‘be made known to the 1ndlv1dual to an extent suff1C1ent to

enable him to respond to them and he must have a falr oppor-~

tunlty tovdlspute

or explaln.them, Lazarov v.uSecretary of '

" State of canada (1974) 39 D.L.R. 738 (Fed. C.A.).

3. Right

to Particulars. _In’Re Wilson and Law

SOClety of Brltlsh COlumbla (1974) 47 D.L.R. (3d)‘760

(B.C.S.C.), it was establlshed that "adequate notlce" and

"approprlate notlce" are pr1n01ples of natural jUSthe that

the persons subject to the proceedlngs ‘are. entltled to as a.

'_fundamental rlght

gatlons. However, it 1s up to the 1nd1v1dua1 to exhaust call-

possible'remedles

+

particulars.

The notlce must- be spec1flc as to alle~.

ava;lable_asvto gettlng.or,demandlng the

77



4. Right to Adjournment. In Re Piggott Construc-

“tion and United Brotherhood of Carpenters & Joiners of

America (1974) 39 D.L.R. (3d) 311 (Sask. C.A.), it was es-
tablished that when requesting adjournment the applicant
must show'good<reason'for the request, and must address this
request ‘directly to the body. within whose discretion the

:grantlng may 11e, Re Speedhar and Outlook Union Hospltal

Board et al. (1973) 32 D.L.R. (3d) 491 (Sask. C.A.). ¥
o 5. nght to Cmoss Examlnatlon. There is no absolute
bu 7\@ ’ . .

rlght to cross—examlnatiq\;;,The opportunity to cross-

9 ~) e -
examine is dependent upon the circumstances of each case.

‘ff_there'are>othér ways in which a party's c se can be ade-

.

quately presented, then there is?no right’ ss—examinaf

‘tlon However, if cross—éxamigétion was %he;only effective

78

means of adequately presentlng a materlal point, then Ccross-— .

G

examlnatlon may be a right. Trlbunals can obtain lnformatlon
in-any way theylthink best, always'giving a fair opportunity

to the partles 1n the controversy to rebutt, Korytko v. City

of Calgarz (1963) 46 W.W.R. 273, 42 D.L.R. (2d) 465 (Alta

C.A.). . ‘ o . N

6. Right to'theLApplicability'of Rules of Evidence.

. The procedural rules of natural justlce do not 1mpose any
requlrement deflnlnq the adm1551b111ty of ev1dence before a-
trlbunal However, the "ev1dence“ Wthh a trlbunal accepts

P

,and acts on must have some probatlve value in the circum-

.stances, Re Slsters of Char1tx»(l951) 3 D L.R. 735

b
-
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7. Right to Counsel. Every person has a right to

an agent who may be a lawyer, Pett v. Greyhound Racing

Association Ltd. (1968) 2 All E.R._545 (C.A.) . The right to
counsel is a particular right necessary to allow a person

“to prOperly.present his case, Re Bachinsky et al. and Sawyer

(l974) 43 D.L.R. (3d) 96 (Alta. S.C.). If the seriousness
of the consequence to the 1nd1v1dual is one of lOSlng his
llvellhood natural ]ustlce would requlre that the 1nd1v1dual

‘have a right to counsel, Re Chisholm. v. Jamieson et al.

(1974) 47 D.L.R. (3d) 754 (B.C.S.C.). ~As a whole, Canadian
cases seem toO be m0V1ng to the position held in the Pett
case mentloned above. The complex mass of Ev1dence Rules

cannot Be appliedradequatelyvexcept by technlcally tralned\
lawyers. ' S . ' ’ S

8. nght to Open Courtr When a statute directs |

o

that an 1nqu1ry should be held, but is 51lent as to the\ ot
\

manner in which it shall be conducted,Athen it follows that \
the matter is left to the dlscretlon of the partlcular tri-

' bunal . A general rule in such a case is that the proceed—‘

1ngs of a statutory trlbunal should be conducted in publlC

unless there be good reason to hold them "1n camera" (Reglna

v TarnopolskyArex parte Be@l (1970) 2 O.R. 672 at 680)

These_reasons include: (a)’ that the publlc W1ll be excluded T

when  is neceSsary ih ordem\to secure “that justice is dQn%%,
. SN

and (b) that the court hears. casesf"ln camera“ in SpelelOW

cases establlshed by judlcial deClSlonS and by statute,.Re |

Mlllward and Public Serv1ce Comm1531on (1975) 49 D 1. R. (3d)




295 (Fed. Ct.). Other than these. reasons, no principles of

universal acceptance have emerged to justify the exceptiOn

)

to an open court:

9. Right to Be Heard by Person Who. Decides. It is

[

a well- establlshed prlnCLple that "justice should not only iw "'//‘
be done but should manlfestly and undoubtedly be seen to |
be done. .The confirming authority ought to be composed lﬂ )
the same’ way in both the hearlngs and the dellbéfatzogif Any
member(s) taking part in the decrslon who were not also
taking part in all the earlier hearings constitute a denlal
‘' to the appellant of a falr and 3ud1c1al hearlng, Re Ramm
(1957) 7'D L.R. (2d) 378 (Ont ‘C.A. ) For example, where a

Judge, after hearlng a case, dles, ho other Judge can: render
¢ Ju —
- a dec131on upon the evidence. There must in such a case be
: ’ )

a new. trlal so that the: Judge dec1d1ng the Case may hear the

eV1dence, Rex v. Labour Reuatlons Board Ex‘parte Gorton Pew

/ '.v(New Brunswrck) lelted Re Canadlan FlSh Handlers Union

Local No. 4.

lO._~nght to Reason for De01510n. Thewprocedural

rules of natural Justlce do not impose. any requlrement on

y trlbunals to glve reasons for thelr de01510ns. However, any

,/

ftrlbunal requlred by statuté‘to/glve reasons for lts dec1—

-v?lenS Nrst carry out thls?duty In ope such case Re Morln
i \"%et al. w. PrOVLn01al Plannlng Board (&974) 6 W w .R. 291, T
SR SEEND :
SN Justlce D C. McDonald upheld the view: ¢hat if trlbunal pro-’

R L ceedlngs Were to be falr to the c1tlzen, reasons should be = =«

. L . . ks

i . : . LN . : o _ N S - ~ :




‘person who is glven the power of decrslon should exerc1se

.1applles w1th equal force whether the skatutes have or have '/¢‘\\;J

'bias'is‘presumed and it mattersznotxwhether the

don rehearlng addresses 1tself to- the quest{on of whether/or

R B .

. . Y
P
o

given to the fullest practﬁcable extent. Thc reasons set

out must not only be lntelllglble, but must also deal with

the substantlal p01nts of fact and law whlch arlse ‘in the

. case. 1f a-tribunal fails to con31der factors which under

the statute 1t is requlred to consrder, then the tribunal

would not be exercising its jurlsdlctron properly (Laux,

" 198l:594).

i
v

! 11. Interest or Bias. -Impartialitygonfthe part of

anyone whoedecides a Case has long beeh established'as Ah~”

essentlal part of -patural justlce.' Justlce requlres ‘that ‘a

it 1n a frame of mlnd that Wlll permrt'hlm to dec1de lmpar—

[

L "
‘tlally and ]ustly (McRuer Report 1968:76-79) . This’ rule /

e , ' . e

‘ | . -

not. the express rules agalnst lnterest or blas. Where a /

member. of a tribunal Wthh is requlred to act 3ud\c1ally has

a pecuniary interest in the matter in dlspute, however small,

ribunalf

acted lmpartlally or.not, The King v. Justices

{

£ Sutherland -
7 T

. (1901) 2 K.B. 357 at 3€7. o - ~~¢zr;_;://,

Yoo - S ‘ BRI c
. R

‘\"'

Remedylng Defects on Rehearrgg 'RemEinng-defecﬂs ~

ﬂgunot a”trlbunal is entltled to rehear a case. Somet1ﬁes thls —

g - L

'~ power is. expressly conferred ThlS express power co rehear“

may not necessarlly confer such a power 1n an 1nstance where

’7the statute also prov1des ‘an appeal to the Courts from\the ff¢wﬁ'mgr“

‘ S ; —
. - ! v . /
B . 1
. ) ,
B s Lo
" T -
3 N t



e fh].dedi“ lng, Re Martln and Brant{h

County (1970) l 0 R.‘l) In the absence of an express

;‘Qf.lstatutory provxsron, trnbunal cannot change ltS mlnd as

S -t° lts PrEVlous declslon and cannot hold a, trlal "de novo,, S
oy éd K : e
A Canadlan Industrles Lt v..Development Appeal Board of

R
Edmonton and Madlson Development Corporatlon lelted (1969)‘-1‘*"f1

54fy;; 71 w w R 635 (Alta._c A ) ko

o

7ﬂ}ﬁd Estoppel ‘or Wa1Ver Ali\rlghts 1ncorporated\{7 k\saffjffzflv”

'ﬁbf\EH/the rules of natural justlce are rlghts whlch must be

.'\a

,‘l;asserted by the partles to a‘dlspute. Ignorance Qf ,ﬂ.

T LN
A R

V'fquate excuses for a. person s demandlng of a‘"rlght"’later ‘f;*vf'u

””ffon ln a proceedlng The demand w111 be estopped on the

' ifvba51s that fallure to ralse objectlon to a defect at the

‘lflrst avallable\oéportunlty does not necessarlly glve One.

zlthe rlght to seekorev1ew\on those grounds, at a later date:5ﬁ%w'
fFor exanple,vlf W1th1n a hear}ng, evldence is 1ntroduced to,?;fl%fd'
'fwhlch a: party dOes not object aﬁ\the tlme,,he Wlll hot

‘7'flater be permltted to argue as a ground for jud1c1al revlew

- . -' ‘.,

””1§ff£”f#that the ev1dence should not have been admltted, Reglna v.,,;;iyf

”f{iHallfax-Dartmouth Real Estate Board (1964) 44 D. L R. (Zd)

'"fw1tness puts 1n ev1dence may later foreclose a complalnt on i

'”tffthe ground of denlal of ¢r055¢exam1nat10n, Re Brlght Rent

;.;jfTrlbunal (1950) l All E R. 946. One may later lose the~<"

- . PR T




e

-

b

v

N

1"J‘fsometh1ng less than the conventlonal natural justlce

IO

v?‘a?h.'gl57.‘ Hdéd_*dc-:ff‘flmh"fh

i T PR . N o By

rlght to. complaln'about blas in a trlbunal when he/fallslto fhr

N

make\tinely objectlonsw know1ng\the facts glVlng rlse to the '

alleged blas, Canadlan Alr Llnes Pllets Assoc1atlon_v.-c P..

83

Bir (1966) 57 D L R (2d) 417y r{ﬁ“xsnyn“jj.rl“’
Doctrlne of "Falrness : There has been an emergencet

. of a; notlon of falrness and good falth 1nvolV1ng somethlng

‘-\

leSSuthan the p cedural“prqxectlon of’tradltlonal natural

‘Q* ralse the same serlous consequence for those adversely

ceedlngs where a person s rlghts are affected 1n order to

justlce.‘ In a recent\case,lecholson v Haldlmand-Norfolk

Reglonal Board of Comm1551oners of Pollce (1979) l S C R.

311, Supreme Court Justlce Laskln made thlS p01nt when

*»statlng that there was an obllgatlon to act falrly, w1thout

regard to the characterlzatrdhrof functlon., What lles be—fg']\

e

tlon of statutory,functldﬁs/as juduclal qua51“5ud1cla1 or'f,t“”'“

T s ’ \ - ;
To endow some.w1th

/f procedural protectlon and to deny others any at all would gff““

work 1njust1ce when the results of the statutory decxslons';f*f7*7

affected f Where the doctrlne of falrness‘has been applled,tif?

N

)

Lv

;'cr“‘d falrly and An géod falth Accordlng to Chlef Justlce 5

J 7 T g:a . "
! s i . Y g
4 P g A s
j :,l - . 8 ‘ REs : TSR 3 "
! fo e ; PR .
< "#f’ P ;

Court of Canada to examlne the conduct of a. trlbunal S pFo—f

determlne whether the proceedlngs were conducted and exer—f""h

"Procedural safeguards“ and “procedural falrness 1nc1ud— L
; v : s

gb'ln Canadlan cases 1t has been ln the context of procedure.tffﬁw-"”*‘"




.. Sy ‘( , . \\\ .v“‘ \"""v‘v." b ) ‘: | . ‘ v : '.\“ ,“ . ‘. .L ‘..l ‘

?‘}l_' tt=Lask1n,'1n Arthur Gwyn NlChOlSODhV‘ Haldlmand Norfolk Re-

»

: 'vglonal‘ﬁoard of Comm1551oners of Pollce ét al. (1978) 12
- . ‘h

'f# '“;O R. (2d) 337N, even a probatlonary status ln offlce de-

.]3:serves the mlnlmal protectlon of good falth and falrness”m

,fd;«;g ffof procédure, hqwever,brlef the perlod for whlch the offlcef;"

_'/ . .

,bwas helfﬁ The appeal 1n thas case was,allowed 1n favor of ?ﬂ&-'”

‘gfthe appellant; and Laskln gave the reasons of the Court-*"'

.// .

'fi' thé\formal/record 1ndlcates that he was ‘ﬁy;wfmﬂ‘ LN e
not. told why/he was ‘dismissed nor was he given - /L
f,,any not;ce, prlor to dlsmlssal of the likeli- ; . o
5 hoodthereof or of .the reasons. thereof, nor any. . - .\ Vo
s //» opportunlty to make: representatlons before hlS +/fj“ N
R i{f%‘; serv1ces were termlnated ‘he ‘was in law Tl e T
T ﬁ“ entltled to be treated falrly and there was.a f, SR T
' A f, correspondlng duty on. the respondent to-act . N ;;;tg-;f»;j"w;
e falrly toward the appellant (Laskln, 1978 2) T i e e

o "?f.Laskandltes that one requlrement of "falrness '1s the

4ffﬂ?opportun1ty to m&ke representatlons (hearlng) before one's ,
G o TN R T sy LRI By

Ty Vo
c-seIV1ces,ar7/termlnated DUy

.\‘_ ) . . ;
*%he concept of a "duty to act falrly" has been used

ol

ifby ju

dges to-denote an mehaed procedural obllgatlon.; Thereif'x,f.7~“

h.péhaslaLSO been a. tendency to assume that a- duty to "act Judl—fw""‘ .

'*fic1ally" 1n accordance w1th the rules of natural Justlce means f'

“:Va duty to act llke a judge 1n a coqrt of law@h

Accordlng to

nrASupreme Court Justlce Laskln, 1t should be 1nterpreted tovxhlh

'ﬁlémea" "to act falrly“ rather than to“"act Jud1c1allyrf.-ﬁ~*$

p'YRe NlchO\son and Haldlmand—Norfolk (1979) 1 5.C.R. 311 e
' N L Cl S
Now, wh ‘e a: statute 1s elther totally or partlally lf,*

':“ls1lent about procedure;7
g fness" of procedure must apply Unlﬂteft“e tradltlonal prln—hfs”VA-3

"iiQCLples of natural justlce exercrsed byftrlbunals entrusted

1the superlor courts hold that "falr—i?gf’”'fh'

ffw1th qua31 jud1c1al functlons, "falrness" does not requlre a Z

. ‘I}' . ' o e T
AN v



r‘u‘\““v o R

'-of ‘the comparatlve

Q whlch there lS a7

;{679 ’:f?ff'ﬂgf,:

R . . . o . 4y
L . } [ . L ; e . : N : . . "
. L . . i e e N o L L O
: e ' o Lo E o BN . g
i . S . B P B ) , ) ) Co

plurallty of hearlngs, etc., nor a total compliance»to\aﬁy

arts of natural justlce. The degree to

duty on a trlbunal to. conform wholly or~v

partlallym

a dec151on W1ll vary accordlnguto partlcular cases and c1r-1;&f

\ 3 :.,f.v'

'o the pr1n01ples of natural justlce in’ comlng to;jl'

ngh Schools Board (1973) A C 660 has an\lnterestlng 1n-7'

terpretatlon of "natural justlce. * In thlS &ase, complalnts'

¥

made agalnst a hlgh school teacher wereflnvestlgated by a

W /

sub—commxttee apponnted under the dlsc1p11nary regulatlons;_»

e

o Wthh was to repprt to the schoo board The teacher was ;f,ﬂf
’"1a~not 1nterv1ewed,by the sub commlttee nor dld he have an
opportunﬂty to make representatlons to the>sub—comm1ttee or

to the school board prlor to hls suspen51on.” He sought,‘”*’hh"

|

=

"\‘:\

board He succeeded ab trlal but the school board s appeal

By ST L

Counc11 fromfthls judgement Was dlsmrssed /Lord Morrls of

5

Borth—Y Gest, who wrote the majorlty reasons, sald at page

//_-;r B

_ fIt has often been p01nted out that the concepts
"~4Whlch ‘are indicated when: natural justice.is’ o
. yoked or referryed to, are not" comprlsed W1th1n -
.. “and are mot toRe confined within certain hard-

't{and fast and: rlgF--rules-~ gee’ the sPeeches in ‘“7'ﬁ7i&h_f

.. Wiseman/ v..BornemEn (1971) A.C. 297. 'Natural e
- Justiceg is but fa&,ness*writ‘large;and;juris—j*vi'~9-’"
;dlcally.w_It as" bgen desoribed as "fair play - -
in action.” . Nox isXgt a. leaven to be'associated
~.only‘with judicial o
. .But as-was. p01nted out®py ‘Tuckeér, 'IT.J. ino R
" Russell v. Duke of Norf&ik (1949) 1 All E.R. 109,7,”"
118, the requlrements O»K\atural justlce must g
“;of each case and

Boowo 3
o ,// -
i

A New Zealand appeal case, Fdrnell V._Whangarel,

1nter alla, certlorarl to quash the dec151on of the school Qf‘.f

gfua51~3ud1c1al occa51ons.tif¥::7f

to the Court of Appeal was allowed Hls appeal to the Prle fl{hﬁi-?




“‘effrlghts of an 1nd1v1dual and has a duty to’ actfjud101ally when f;fm[“'“

: ‘ji':\\-granted to ‘them. Y

;_»Falrness to Cases Heard g}\the Board of Reference.‘ If one I

"]:ffollows the tradlglonal approach of determlnlng whether or

ke

agJud1c1al rev1ew 1s there to ensure that publlc bOdleS QXQF‘”

",c151ng powers affectlng c1tlzens heed the jurlsdlctlon

R

’

¢

‘ﬂafnot the rules of natural justlce apply to cases heard by the

A

T?.carrylng out 1ts powers, then,the rules of natural justlce'

Huals.f In‘regard to "hav1ng a duty to act jud101ally,. the_ﬂj?ffﬁf'”“

R more closely a statutory body resenbles the oourt "St]’.'lCtO sensu, "

\",'cn.al or quas:. 3ud1c1al catpac:.tyr An appllcatlon of S A De

"_fpllfles thls characterlzatlon (S A. de Smlth, 1959 37 51)

oDe Smlth s test Fumber one states that the statutory body

e

'uthe prerogatlve wrlts granted as vehlcles of judlcral rev1ew."

o k 86
',.? Wlth the eﬁergence of the doctrlne of "falrness" f"

fhlt is no ionger necessary to. show that a trlbunal 8 func~‘yf‘ﬁffeyr

“”?fhtlons are characterlzed as quas1—]ud1C1a1 Ln order to/ have m';)ff'

Apgllcatlon of the Rules of\Natural Justlce and y g'*g

N Board of Reference,'lt becomes necessary to characterlze the.j

"hfunctlons bestowed on the Board éﬂ belng elther judlClal or .f
. . o "W . T . R ot o " e ."": - *
quuasr judéslal ln nature;‘;; e ,‘ﬁijmv; Lo ;f ;‘,_ ?iffm”'" -

.‘»E§t* Tradltlonally, if the Board of Reference affects the';j-'

wfwould be appllcable. Boards of Reference powers, c1ted ln.wf>177h‘

Jsectlon 87 of the School Act, do affect the rlghts of 1nd1v1—/4?_ﬁ3‘u:

'the more llkely J.S 1t that the body mll be ‘held’ to act m a ]udl— -‘M

S Smlth' four tests for the :Ldentlflcatlon of 3ud.1c1gi functa.ons s1m—- \ | '_‘.

yfimust be endowed Wlth certaln procedural attrlbutes, or 5?53}5'*' '




‘"trapplngs of a court.‘j Accordlng to the powers stated 1nd;‘

: ‘tsecthn 87 of the Schoel Act, the Board of Reference has the

ffmost obv1ous characterlstlcs of ordlnary éourts.v It deter—»
%@E&’“di:mlnes on the ba51s of‘EV1dence and argumehts submltted to o p‘hlg‘
‘1t di\putes between twp partles about thelr respegtlve legal B
t',rlghts and dutles, powers and prrvrleges.“ The second test
yglndlcates that the body,,after rnvestlgatlon and dellbera— rh‘;{

”'tlon, must determlné4the issue conclu51vely by the appllca— ﬂh{:&v.f

tlon of pre—ex1st1ng rules, and other flxed,oobjectlve stan-,

i

;fhhdards, to the facts of the 51tuatlon{

fe 1n sectlons 84 to 88 of

J_-are dlrect

.’fThe thlrd test states that the body s performa:ce of the
‘ﬁ{procedural functaons must termlnate in. an order that has hx'”-f ;1‘
”lv; cqnclusrve effect. The body must exer01se powers whrch are
"priinot merely adv1sory, delrberate,‘or 1nvest1gatory in nature._p:
“;;These powers must have effect W1thout havrng to be conflrmedvfx
:?fiéiby another Board The power of conclUs1ve effect is granted"
'"l?by sectlon 87(3) The fourth test statesdthat the body,;f'>1 s
_\.'_fd;after 1nvestlgatlon and dellberatlon, must make a decrslon_. |

"fthat 1s flnal and b1nd1ng and 1mposes obllgatlons upon the ‘;, :-1i%

'5fwrlghts of“the 1nd1v1dual Sectron 87 1(2) states that all'v

'”_}Board of Reference decrslons have the same force as an order

: fof the court: Any one of these tests by 1tself 1s not suf—_
:5Lfﬁikdftf1c1ent to deem the functrons of a trlbunal as belng

¥

”7:¥a,jud;clal‘ sALi~four tests do apply ln the afflrmatlve to




v
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 the Board ‘of Reference functxons. “Therefbre;>the Board mayd

e

' Boards of ReferenCe decrsrons.rf ko @_,‘L

1nd1v1duals lt therefore ﬁa& dﬂduéé'

.the rules of natural 3ust£¢é“ﬁ6ﬁ'*a
:'apply S ?‘-'7;‘

:functlons 1nvokes L two—prong test If (a% the deC1S1ona

o \

_be classxfred as a qua51 jUdlCial body, and the prerogatlve

,wrlts may be granted as vehlcles of jud1c1al rev1ew for‘

r
¢\»\_ .

; A more recent trend 1n the characterlzatlon of

P

v,

functlons stated’that 1f the tribu “=’affects the- rlghts of

:i% Slnce the Board

’ .

does affect the rlghts of 1ndrv1duals, natural ]ustlce would,

The most recent trend 1n the characterrzatlon of

e

N

\;jaffects the rlghts of 1nd1v1duals and (b) the dec151on ls
'tblndlng, then/the statutory body must exerCLSe conSLStency E
vand good falth 1n ltS prdfedure. -The degragﬂof "falrness

,requlred 1n the body s(prccedure may be dﬂrectly propor—',};'

t}onate to the serlou ess/of the consequence affectlng the

‘tjraght of the 1nd1VLdual " ThlS "falrness doctrlne may 1n—;3 -

oF -

,/voke somethlng Iess than the procedhral protectlon of tradlﬁtQ”

2

ftlonal natural ]ustlce. Thus, 1n the very least, the Board

Vof Reference lS bound by the expectatlon that lt would in-

o ]

Voke matural justlce measures to the degree requlred by the’

'01rcumstances ln each case, 1n order to ensure "falrness 1n

S

pﬂact jud1c1ally, and
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De Facto Procedures Followed by the\
Board of Reference~

e

3
» f . .

: Rro'ceduresﬁ'P'r'ovi'de'd by. Statute " y

[V

’ | 4Hear1ng Date The Board of Reference always’”ollowsy’
.the dlrectlve in sectlon 87(1) of the School Act by settlng
via date for the hearlng of the appeal and notlfylng both par~'
tles.» Thls admlnlstratlve functlon is actually coordlnated
h by the office of the Reglstrar, Department of Educatlon
“}The a551gnment of a judge to ‘a Board of Reference\\s theﬂ;'

:-duty of the Chlef Judge of the Alberta Court Sysb

‘1
64
i\

wlthdrawal of Appeal - The Board of Refere ceﬂalwaysf

thonors an, appellant ] request to WLthdraw an appeal at any ' 7:

“ ¢

- tlmea as stated in sectlon 85(2) of the ‘S¢hool Act._ Thls

'_means, for example, that a teacher can appeal a termlnatlon, o : ¢

3

"can attend the hearlngs, and produce w1tnesses and eV1dence,

@

1f‘ can even conclude hls case, and 'then dec1de to w1thdraw hlS

‘fdappeal ' However, most w1thdrawn appeals are settled beforev
_lan actual hearlng takes place Settlements generally 1n—7_f
clude-i (a) a resxgnatlon from a. teacher and a resc1nd1ng of_
’fathe termlnatlon by the school board- (b) some type of letter
‘from the school board 1nd1cat1ng a neutral p051tlon or a- ‘
ihsatlsfactory report on some aspect of the teacher s work-
’ﬂvand (c) in some. caSes,ya‘sum df money pald by the: school _f
'ﬁboard to the teacher.ﬂ Thls was the SLtuatlon ‘at a Board of

lReference hearlng whlch commenced on December 9, 1970 (Casei

'#12 Appendlx, Boards of Reference Cases) ThlS case



- included 1mmed1ate suspenSLOn, and was based on alleged
unprofessronal conduct and rac1al discrimination toward the

Indian and Metis children at the school The appellant s

unprofe851onal conduct toward the prlnc1pal and staff, had

been detrlmental to the orderly functlon and well belng of\

¢

the school ‘A Board of Reference dec1sron was not, necessary

because an "out—of—court" settlement was reached hy mutual

'\

agreement between the parties. The Board of Reference did,

however, express grave mlsglv1ngs about the settlement inas-—

much -as the SUltablllty of the teacher to teach elsewhere
was felt by the Board to be hlghly questlonable. In another
Board of Reference case (Case #lO Appendlx Boards of Qd
‘ %;. Reference cases), on July 2, 1971, the Boardkdlsmlssed the
o

case and actually requested that the teacher and school

R board get together and. reach ‘a mutual agreement. Slnce

.f? . ‘then 1t has’ beume a practlse for. the legal- counsel for both

51des to request that the Board of. Reference make a dec1s10n

J in all caseé. Thls-ls reflected 1nf later case of Junel25‘

1980 (Case #8, Appendlx, Boards of Re erence cases), where
K\ \\xthe Board ordered relnstatement of the 1ce—pr1n01pal desrg—
| natlon and only suggested that a’ p0551blefmutual agreement

e
' mlght‘also be reached, before_July l,‘l980.

' JUrlsdlctlon. Only after:determination of jurisdiCr'

tlon does the Board of Reference go on to a . determlnatlon of

_the facts in an appeal.

‘

On. July 8, 1976, the Board of R Ference refereed'a_

‘

dlspute centerlng around whether or not a/ uperintendent

90
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could appeal his‘termination tO'the‘Board (Case #30, Appen- >
dis, Boards of Reference cases) The‘appeilant's position

was that hls designation of. Assrstant School’ Superlntendent
was a deSLgnatlon w1th1n the meanlng of sectlon 83(4) of the
School Act. He was therefore entitled to put the questlon
nof the proprlety of the termlnatlon ‘of that de51gnatlon be- .

fore the Board of Reference for consideration under section

85 of the School Act The respondent County argued that the

Board of Reference had no jurlsdlctlon to deal with thls /i

dlspute because sectlon 85 llmlted the Board to deal w1th

dlsagreements arlslng between school boards and teachers. A
\ : 8
In his oral judgement, pre31d1ng Judge Kerans commented'

. .\. the document before me . . . the only
public offering of, this job of assistant
superintendent. along ith that of vice-
principal . . . which\is by law a teaching o
' position. It is just another job offered o
to interested persons like that of vice-
’pr1n01pal . . (p. 10). In-other words,
‘the office of assistant superintendent is
treated as just another teaching post .. .. : |
.1t is clear, however inconsistent it may.. K
" ba, that the County of . (deleted) dealt with
. (deleted) at 1eask indirectly as though
: the\office of assistant superintendent was
- ; just' another: teachlng post (p ll) " (Kerans, .
' 1976: lO -11)

It was therefore establlshed that due to the pecullarltles
. { °

- of’the contract of’ employment, the Board of Reference did
‘haye gurlsdlctlon;' Judge Kerans went on to render a deci=

- sion:

.« o . the (school) board wro'gfully removed .
his designation . . . because they were ob—'.
liged to do so in. the manner c mplated in
section 78 and it is conceded t : they ‘have
not done so. Accordlngly, my ox« r- is that
the removal of de51gnat10n is vaca ed

Ay -
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‘There is nothing to prevent the county from
serving (deleted) with a notice of termina-
tion and attempting.to comply with section
78, in which case you will all be back here
again another day. . . . whether their
reasons are valid or not, and I really don't
know whether they-are valid or not, because
I have not any idea of what those reasons
were if they don't want him as assistant
superintendent anymore, perhaps some sort °
of satisfactory arrangement could now be
negotiated by the parties. (Kerans, 1976:13) “
On December_8, 1980, a school board launched an
appeal to the Board of Reference\LCase #32, Appendix, Boards
of Reference casesh,_,The lssue was whether or not the matter
 of salary in the order of damages came’ wrthln the jurlsdlc—
tion of the Board, when a teacher had been suspended Coun-
. sel for the respondent argued that there was no "dlspute
‘because the teacher did not dlspute either hlS suspensxon or
his termlnatlon. The chalrman, Justlce Bracco, stated that
the term "dlsagreement" in sectlon 85 dld lnclude\the matter
.
.of salary as well as the actual suspensxon and termlnatlon.'
Sectlon 87(3 11 1s supportlve of this v1ew, in that the
- matter of payment of money and the perlod for whach the
salary can be pald\if spec1f1cally 1ncluded as a power
: Justlce Bracco ruled"that the Board of Reference had ]urls—'
gdlctlon to hear the appeal and to con51der the substantlve
arguments wrth resPect to that. matter. The appellant was
',entltled to has salary for a perlod of six months follOW1ng
hlS»lnltlal notlce of suspensxon.
In summary, 1t is eV1dent that the Jurrsdlctlon of

_thelBoard of-Referenoevls statutory jurlsdlctlon whlch 1s'
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.

- get out in sections 85 to 88 of the School Act, and it is
judicial in naLure.

v

i
i

Investigation Procedures. After establishing juris-

-

diction, the,Boardvcf Reference traditionally moves on to the
. inquiry of the faets‘rn the particular situations coming be-
fore it. This is its fﬁrst judiciaiw function. The power to
investigate both the procedural‘and substantive igsues in the
disputes is expﬁessly granted in sections 87(2) and 87(6)
Accordlng to section 87&2), the Board of Reference
does, in each case coming before it, make such lnvestlgatlon
as it considers necessary, and before maklhg a detision it
does give both-parties to the dispute an opportunity to be

¢

heard. vft has‘been the custom of the Board to conduct a
pubiic hearing to which both.parties to the dispute are in- o
vited Usualiy the parties are assrsted by ccunsel.. It |
hears sworn v1va voce testlmony (Judge Kerans, 1972:1).  As
,applled to the examlnatlcn ofww1tnesses, thls phraSe is
equ1valent to "orally"'rece1v1ng ev1dence. Tradltlonally,
the Board takes the view that the burden of proof is on: the
‘person who gave the termlnatlon notlce (Kerans, 1972/1)
Therefore 1t hears the evxdence first of the party giving
notlce of termlnatlon, whether school board or teacher,cand
then the ev1dence of the party attacklng the termlnatlon.
The hearlng is conducted like a trial, w1th swearlng—ln,
witnesses, evidence, cross—examination andwsummatlon. The

Board will hear only evidence on the‘reascns stated in the

notice of terminaé%bn. Thus, it is extremely tmportant that

Al
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the notice of termination contain all reasons on which evi-

dence ias available, -

‘ According to section 87(6), the Board of Reference

utilizes its Powers of Commissioner and would not hesitate

o

to summona witnesses to give evidence on oath, orally or in

wrxtlng, and/or produce documents pertinent to the dLQPUtO

i

if such a need arose. To the writer's knowledge, the

Board hae het thus far needed to enforce the attendance of
Qitnesses, nor to compel them to give evidence and/of pro-
duce documents. fhese granted powers of investigation have
effect without needing confirmation from another body. ‘The

its

> Board takeg seriously the duty to preperly exercise
: % [

%

powers of investigation.

K}

Powers of Orders. After investigation and delibera-

tion, the Board of Reference's second judicial function is
to make a.declaraeipn of the action required to be taken
undeﬁ@the relevant rules of law. The Board's decision is
fiﬁal and binding, éna impOSes.obligations upon the rights
of individuals. The Board makes such ordérs as i£ deems
just, but only after finding that a echool board failed in
its duty. | ‘

The Board of Reference often uses its powers to

reinstate a teacher. The power to reinstate is not normal

in termination cases and is not possessed by judges of or-

dinary civil courts, since Judges only have the power to ’

award damages. For example, on June 15, 1973 (Case #11,
Appendix, Boards ongeference cases), the Board ordered that

o

=

i
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o involves the changlng of a termlnatlon date.” For example, idp R

L ' o
SR R -\(L ‘ -
: a teacher be relnstate ln hlS contract of employment

At tlmes, the Board may flnd that a just" order e

®

e P

,;Qon June 25 1980 (Case #8 Appen'lx, Boards of Reference

‘fcases), the Board ordered that a v10e pr1n01pal de51gnatlon

’ffbe restored untll the end of the school year

L~school board acted reasonably'ln dlsmlSSlng a teacher, the

'”3f:employee on the basls that lnadequate notlce ‘was: glven o

,'.o

e N S U,~ ‘ .

\\stances 1n each case. The c&rcumstances 1nclude the\"-f

,vO
Kl

T{ﬁtnature of employment, length of Successful serv1ce and

T

‘n,;”'hniul Althoughtthe Board of Reference may deC1de that a ff&

'.r:Board has often ordered a’ severance payment to the departlng o

WVﬁ'The const;tutlon of adequate notlce depends upon the clrcum-~:,_h‘

'fﬂfﬁlength,of theaemployment contract For example, 1n a sus—?ﬂ'f"”ﬁ

"ﬁ;pen51on and termlnatlon of deslgnatlon appeal on Februaryal],

::h;1972 (Case #17 Appendlx, Boards of Reference cases), lt

“7{é%s held that the school board be requlred to pay flve ‘iu”d
’ﬂ?ﬂ;;ftmonths pr1n01pal s allowance to the appellant.y Although
L“wyithe actual suspen51on, from the commencement date of sus—

'hfﬁpenslon to the date of the Board of Reference termlnatlon

'ffdec131on,‘was only one month in duratlon, the Board took

Vrlnto con51deratlon the number of successful years of servxce

SR =

'fﬁw1th the respondent school board The Board has also held

| -

'th'that the level of ex1st1ng opportunltles Qf an employee to fti'”

“galn neW’employment lS a factor, and to be conS1dered ln .*?[*"

'-.'91V1ng a notlce of termlnatlon.

On occas10n the Board has used 1ts powers to award

AL T
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damages when felnstatement was not approprlate.'~1t‘heardf

‘such ‘a case on. February l 1979 (Case #15 Appendlx, Boards

of Reference cases) _ The appellant was awarded four months"

‘!'

- pay in: lleu of notlce,'and hls contract of employment was 5}”

termlnated Slnce éhe communlty had become well aware of

the appellant s’ convrctlons, the appellant would have been'

,"uy

precluded from reasonably carrylng out normal teachlng ,”

dutles.,l'"

On occa51on the Board has also ordered that no
salary be pald for a specrflc perlod of tlme In one case'

heard on October 30 1979 (Case #7, Appendlx Boards of

S

Reference cases), the Board ordered that the appellant be

R /

suspended w1thout pay, for one year. At the end of the one ff;f’y

\
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year the school board was ordered to relnstate the teacher.‘jcly'

"1n hlS contract of employment._:;fﬁfflﬁf

: x. f.'

5"among other orders,;v"all or any" of flve orders llsted as/s”f
o

/

pOSSlbllltleS for each case comlng before 1t ’ “Among other

orders" 1mp11es the renderlng of whatever may constltute/'

el e s

”\"just“ order glven that the merlts of a case may be so/pecu—! o

"Til}J' Sectlon 87(3 1) expressly grants the Board to makei}ffﬁ".

jf;;f$x~~11ar as not to be treated 1n a tradltlonal senSe.; To date,'i.T5

/

o -

to fall Wlthln theh"among other orders power.glpf““
Slnce June 2, 1981 when a new sectlon 87 l was ‘l
S assented to, all Boards of Reference orders are ln fact

Hli‘flIEd w1th,the clerk of the Court 1n the 3ud1c1al dlStrlCt

1n whlch.th‘ case proceedlngs arose. ThlS lS a valuable

.no case has had merlts so pecullar that the orders have had



plece of leglslatlon whlch w1ll ald rnoa bulldup of avall—iﬁ

J”able 1nformat10n on the types of cases heard and types of

]

dec1510ns glven. Before thlS 1eglslatlon came 1nto effect fﬁ”

‘?;1t was almost 1mp0551b1e to get 1nfo matlon on Boards of

: \.

Reference cases heard and deCLSlons glven.' Often, dec1slonsv

"5

there was no recorded 1nformatlon aVallable.- If there was‘d

a wrltten de0151on, 1t was v1rtually 1mp0551ble to locate a

copy of the de0151on.{ Often,,thé chalrman of the Board of
Reference had not retalned a copy The ATA receaved few of N

ﬁj the dec151ons and those lt dld have lt was not able to

'

try to get the dec151ons, but many school boards would not

i searcher hounded many lawyers offlces and the appellants

themselves to get the 1nformatlon needed It»was_a;trylng» T?-*v”"

task 1ndeed

“ifl érbcééurésTproViaea,by’cammonifaw””

g ';" 'Ccmpara'tiVe: -:pa»fr%t’s:*af- :Natugraf;'5.3‘u:s:ti7ce R

[

justlce has been lncorporated 1n sectlons 87(1) and 87(2)

|

'f of the School Act.: The Board of Reference holds that both

share because of "confldentlallty The ASTA worked hard to‘

“i cooperate in sharlng the de0151ons.p Ultlmately, the re—‘.ffllh

l nght to Notlce of Hearlng.{ Thls aspect of natural |

97

. N _ SR
» were glven drally, wrth no court reporter 1n attendance,.so Lo

partles to the dlsagreement are entltled 6 the protectlon “"f“

afforded by the aud1 alteram partem rule. A person must not

7ionly be glven an adequate opportunlty to know the case he

-\ .
L has to meet—-he must also be glven an adequate opportunlty

l',
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to answer to it (de Smlth, 1959 110) In other.wordsjtno

‘man should be condemned unheard (Black s Law chtlonary,

11968 166) - Tradltlonally, the Board of Reference has con—

f:ducted a publlc hearlng to whlch both partles are 1nv1ted
. /ﬂ - v N
"Because the Board holds that the termlnated party has a:

—.—:——o;_-"" R

d”rlght to know the whole case presented agalnst hlm, thelpht"

'Board has repeatedly stressed that 1t w1ll entertaln evi="

;\&if-ﬂ,’dence only on the reasons for termlnatlon whlch were stated

&

i ln the Notlce for Termlnatlon._ The Board v1ews as a proce— 7h“'”

W

ﬂdural requlrement that a person has the rlght to be heard

'bf}by the person decrdlng the case, before the dec151on affect—‘c'

””ilng hlm lS made._ On June 15, l973,~the Board of Reference,f
fchalred by Judge Kerans, commented on thls very p01nt (Caseilj“

vﬁ#ll Appendlx, Boards of Reference casek)
'Zv;r ‘the rules of natural ]ustlcé\}ntlude the
PR e ruler that ‘the - ‘decision maker must: hear both:
‘.o to,.w. sides, Qr more. precrsely, lnform the person» SRS
R "+ whose rights ‘are. affected of ‘the case. against S o
~.them and afford them - a fair chance .to answer . 1 L NG
" it.. Subject only to.compliance with this . . R
1 ,w]fpr1nc1p1e, the actual mode of - procedure is not"
: ~;a-matter of . natural justlce, ‘even lncludlng
S Awgffwhether the. hearlng be an oral hearlng or
'-eﬂg,j"u_'I;_;otherwrse.,r~ S :

ST Thus 1t could be that the dec151on maker mlght‘i" -
‘i,idec1de ‘to hear only: wrltten,subm;ssions. SIS
5’,mlght ‘also-be . that ‘the decision maker: delegatef-v
.. to some clerk the duty merely. to. colleet the . ':i/0
v_V“wrltten materlal. Also, - logically, the deCL--]/?
oni’sion maker might delegate ‘to another the job =
- . of collectlng oral SumeSSlonS and.: reportlng
.. them to the dec151on maker. In such a case no.
. person’ affected could complaln.j Since he has'"
. no. rlght in natural justice to an déral hearlng
ﬁhhe ‘has no'. rlght to be. personally present at any -
o time pefore’ ‘the. decision-maker. HlS only com- j?"
+. 7 plaint would be if the reporter: failed to" e
‘j,dfalrly report whatrhad been sald to! hlm.
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f stances, the Boards of Reference.have chastlsed a party for

e o | 99

' Thus it is that, in full compliance Wlth the
fules of natural justice, the practice has:

- arisen ‘in the United Kingdom and. the nlted
‘States of the holding of public 1nqu£¥1es by

o -a delegate of the dec151on maker. My iunder—-
“standing is that the duty of 'such an 4inquirer

,1ncludes the: collectloh and reportlng of all
';nformatlon.. (Kerans, 1973 :3-4) - ‘

However,’the School Act does not grant the Board the express

power af delegatlng to another the jOb of collectlng sub— i

m1551one and reportlng them to the dec151on maker._ To date

;' all Boards of Reference dec1510n makers have the%selves o

T U VS b

orally recelved all subm1551ons.j’ff

2, nght to Examlne Reports and cher Secret Ev1—uf_vﬁ,

cp i

dence. Based on . all the"ocumentatlon collected and thc ’ﬁf#d
hat

Boards of Reference cases rev1‘wed the wrlter belleves

¥

1s belng used by both srdes LNemlrsky, 1974 9) In some‘lneatfy;f

"*,falllng to demand partlculars. Thls occurred at ‘a hearlng

Av; on March.l and 2, 1973 (Case #4 Appendlx, Boards of Refer-aﬁfftﬁ7

S *and chastlsed counsel for not orderlng further partlculars

' Q'ence casesl.. In the Prellmlnary Ob]ectlons hearlng, counsel

for the appellant alleged that partlculars glven were not

SpelelC and suff1c1ent.5 The Board found that no. order for

Io

furtﬁer partlculars was g'ven by~counsel for the appellant

on hls cllent;f_The Board held that lt remalns the respon51-,lf¢f'

blllty of the appeIlant and hls counsel to order a Demand

,r\l

"\for Partmculars lf they wlsh.further specrflc 1nformat10n on

Wr%t,
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“"allegatlons stated 1n the Notlce for Termlnatlon. This was
the case from whlch.the practlse of demandlng partlculars

-Jwaevolved as belng acceptable to the Board ofy Reference. Asv

reasons glven by the school beard are usually general, 1t is.

X the board who is served w1th.a Demandﬁfor Partlculars.-'Thé “

-

}practlce allows boards to generallze 1n the beglnnlng and

.kto glve speclflcs later when a case -1g belng prepared. It.

P vls ea51er to be spec1f1c when a case 1s belng prepared for

when a termlnatlon occurs.»\Infi

-,A., "v

B

”fknown at the tlme thefterml atlon was affected ‘Tf;,,

'Ti\1i4;w nght to Adjournmenf' To the wrlter s knowledge,i

fthe Board of Reference has always honored requests to ad—‘f

,:'request

5 nght to Cross-Examlne.~ fO'the‘wfiter“s know—**

Sy
. L

R“Jledge,zno Board of Reference has ever refused the opportunlty

'fknto cross—examlne. T!f] _}‘j“','[ffﬂ'vp' .p‘ ;;'

'W7T6$ﬁhe

‘ifh‘had”to

R T e - { g
"%before_it To date all_evxdence recelved has had some pro~;

f'fbatiwe value 1n the c1rcumstances.,fl

R

L

5_7 nght to Counsel.w The Board'has tradltlonally T

"}fheld that both.partles are&entltled to appear ‘in person, and

"'vhhave a rlght to be represented hy‘counsel In fact, the

“iBoard of Reference has encouraged bothfpartles to be repre—”’fr;»:'

“_sented by counsel. Thls was the sxtuatlon at a hearlng on




g

s

‘vcases) The Board consrsted of three

"by Judge Buchanan ‘ The first: hearlng-w

' July 21, l97l (Case #10, Appendlx,_Boa ds of Referenceg*'

embers and was chaired
‘ v

‘July 21, 1971, at whlch tlme the appella t appeared w1thout

1 .R"

legal counsel The Board of Reference de ldegﬁésupposedly

”1n all falrness to the appellant) that th y should hear the"
“;school‘board's testlmony at thls hearlng and prov1de oppor—

',htunlty at a later date for the appellant to,present h1s 51de-

25,,1971 at which. tlme the appellant was represented by

“’d:lschool board because the appellant had lots of tlme to On—“'
'_o51der the eg;dence presented agalnst hrm, and to arrange to‘
?,-have the many w1tnesses appear on hlS behalf ’ It lS” how—y;

-gever,'understandable that a lack of legal counsel would be
lvla frustratlon to ‘the 1nqu1r1ng Board of Reference.' Wlthout
hproflclent legal counsel 51mple rules of court, rules of

:ev1dence, and cross—examinatlon of w1tnesses would be lnadee

haquately exerc1sed

ffB;j nght to Open Court Traditionallylthe'Board Of“
~33Reference has held oral hearlngs and has conducted these 1n

'"r?@publlc.;'The Board could however, dec1de to hold the pro-‘

:ofex1$ted5A\For example, t would be de51rable to hold'“
'\camera" hearlngs ln ‘a case 1nvolv1ng gross exploitatlon of
: Lxelther students or'teachers hecause publlc knowledge of such

‘7;ﬁ,1nvolvement could make 1t dlfflcult for the aggrleved partles

101 °

s held in Calgary On‘f

'of the case, after he had obtalned legal counsel. The secondhfl

half of the case was subsequently heard at Olds, on September/ §

falegal counsel., ThlS practlce may seem somewhat unfa}r\;o the' :

b wfceedlngslfln camera" 1f 1t éigught that good reason to do SO sl



| a N
to continue liying normal llves w1th1n thel community.

9. Rrght to’ be Heard by Person Who ecides;.kThe

'Boards of Reéerence have always!held that the partles comlng

'before*lt ve the\rrght to be heard by the person(s) decid—

‘lng the c se. In all cases, the conflrmlng authority of theff,

Board wa composed in the ‘same way in- both the hearlngs and

\

the del'beratlon.a‘ o o - L

"

'IOQu nght to Reason for Dec1s1on., Fromwthemdocu—

\,,__ -

‘the dec151ons.. It was espeCLally dlfflcult to establlsh

for the cases heard before and durlng the early 19703,

.mah places.‘ ‘There was no: one central place that in, fact had
.allr
w,,/.

elther heard or decrded If a wrltten de0151on statlng the
\

reasons d1d exlst, lt waS'v1rtually 1mpos51ble to locate a

N

Vcopy of the document "~ The wrlter was told by an educator

h4ﬂ~who had been a member of several Boards of Reference that

_the Board‘s reasons fon dec1510ns were never glven just

orally.; The Board always gave at least one reason in wrlt—

' 1ng for 1ts Judgements. ThlS wrltten document was often 1n.l~

the form of a letter to both.partles to the dlspute. As the

,;

. 1970s prqgressed, the wrlter found tgat~thewBoards‘ .of

)

' Reference reaSOns for dec151ons<we53 .easier to locate., These‘

“were usually 1n wrltlng, hut if. dellvered orally, the chalr-

;‘v‘h .

_man then took the trme to commlt to prlnt theﬁreasons glven.'7

PN
<

documents referrlng to any one Board of Reference case,uan

102
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has always been upheld 'Ihe Boardsoof mferenoe have always strlven

103
‘ ‘

[ o 1" ' ' . o
R . . . \

Since June 2, 1981, the. Board of\Reference has followed the. 1

: leglslatlon of. sectlon 87(3 1) and flled 1ts orders in the

!
I

judicial dlstrlct Court in wh;ch the case proceedlngs arose.f

11 nght to No Blas By rev1ew1ng all documenta- :

tion avallable, and by 1nterv1ew1ng many people who in the -~
course of thelr careers came in contact w1th the Board of
Reference, _the writer has been able to asoertam that mpartlallty on

the part of all members who sat on Boards of Reference cases

K o) uphold the pr1n01ple -t at it “1s of ﬁnrkmentalanorunme that

'.3ustlce should not only. b done, but “should manlfestly and.

undoubtfully Be seen to. be done" (de Smith, 1959: 140) .

Empha51s has Shlft d from the simple precepts of the :“
law to the more\subtle ref‘nements of publlc policy, as |
‘decried byvthe }ubllc at large, "VlSlble justlce“ has become

‘an expectatlon., To date,'n; Board of Reference dec1sron has

~

. had to deal W1th.b1as, in neither- the evrdence brought before’

the Board ltself It ig rea— .

it, norfln the comp051tlon o
~sonable for the law to requlle a greater measure of detach—‘
‘ment- from the members of a prbfeSSLOnal d1501p11nary trlbunal
bearlné a close resemblance to a court of justlce, because

.the 1sgue at stake is the appe lant‘s llvellhood Even when -

- the Board of Referenée compOS1 lon consrsted of three members,

blas was never a: problem Now,

"1s just as- unllkely to occur.

of course, W1th the decrease

L%

‘ln compoSrtron to one-member, W '1s a pract151ng.judge,,b1a53

[;1“ Remedylng Defects on Rehe ring.. ‘To date the Board

{ o .
of Reference has been asked to rehear only one case. On ‘
: | r , .




- tract. Counsel for the respondent submltted that the Board

lo4

September 5 1979, the Board of Reference was-asked‘to re-
,open the hearlng of an appeal previously dec1ded by the
_Board on Noyember 16 1978 (Case #31 Appendlx, Boards of
bnheference caseé) At the 1978 hearlng, the appellant had
been relnstated in hls teachlng pOSlthh\ No order, how—
ever,_had beep made ln‘respect of the payment of salary for
the-period between‘theftermlnatlon of employment and the
reinstatement of the contract of employment Subseqqent to
the 1ssuance of the order of the Board of Reference, counsel
’for the appellant, by Notlce of Motlon, applled for an order
of the Board of Reference dlrectlng that the. appellant was ' |
.l entltled to salary for'ﬁhe perlod of tlme between the ter—v

’mlnatlon of hls contract and the relnstatement of that con- .

of Reference, hav1ng made 1ts order with respect to the

_Appeal of the Appellant on November 16 1978, was,now

functus officio. The phrase "functus officio" means*that.'”

‘once a functlon has been fulfllled there lS no further

'authorlty for. the'agency, since 1t ‘has fulfllled the purpose'

- . of 1ts creatlon and 1s therefore of no further effect

-_'(Black E] Law chtlonary,‘1968 QSZ) Counsel for the appel—v;"
'irlant submltted that the Board of Reference is empowered to

reopen a hearlng to permlt the calllng of new ev1dence, as
\\\no appeal lS prov1ded from a de0151on of the Board.. To
'thls, Judge McFadyen commented- . o oo

- The jurlsdlctlon of the Board of Reference is
‘set out in sections 85 to 88 of the School Act.
et e AP. 2) - RN The jurisdiction of the
Board of: Reference is a statutory jurlsdlqtlon
whlch,arlses as a result of an appeal properly

N ;




taken to the Minister, which is referred by the
'Minister to the Board of Reference (p. 4) . .
In the matter before me,. an appeal was properly .
filed. . . . and has resulted in an order . .
granting the appellant the relief requested by
.him at the (1978) hearing.  In my view, upon

the order being made, the jurisdiction of the
Board . . in respect of the\appeal which was-

flled, was exhausted (p S5). (McFadyEn,\&i79 | ;f

Yl

2, 4 5)

¢
Judge McFadyen referred to Texaco Exploratlon Canada Ltd. v.:

w
%

LY R
-Mlneral Assessment Appeal Bqard (1977) 1 Alta. L.R. (24), 39,

whereln Laycraft J. at page 49 stated "Unless elther ex-
(- \

pressly; or by 1mpllcat10n, the enabllng statute contalns a

(McFadyen, 1979 5).

orlglnal appllcatlon for r llef was . ot called at the ori-

"lglnal hearlng (McFadyen, 1979 121 The Judge contlnued her
_:explanatlon-.f | | |
'In fact it appears that the BO of Referehce“
has jurisdiction (only) in resp c. of an. appeal

"Wthh has been filed within a 1i ed period of
time from the date of termlnatlon.._ ' ST

The jurlsdlctlon of the Board of Referehce is
~judicial -in nature « o o (p. 13). . va.\\
. o : .
" The jurlsdlctlon of the Board of Reference was S
' “exhausted upon the issuance of the order of ' NG
November 16, 1978. The Board is "functus offi> N
cio" and has no jurlsdlctlon to reopen the hN '.\\\\
~hearing of the appeal to consider an issue and \
to grant relief which could have been granted
‘on the orlglnal hearlng (p. 14). (McFadyen,
. 1979:13,14} : . T

'¢Aceqr ingly, the appellantfs'appligation was dismissed,'

b
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! Estoppel or Waiver. Boards of Re ference uphold the

principle that all rights incorporated in the rules of
natural justice are rights whlch must be asserted by the ;
parties to the dispute. In several cases, the Board has re-

fused to entertain argument objectlng'to defects”Which a

‘party had falled to object to at an earller available oppor-
,l\tunlty. One such 51tuatlon arose at a Qoard hearlng on
May 21, l980 (Case #3, Appendlx, Boards of Reference cases)

The Honourable Mr. Justice Holmes applled the prlnc1ple ofa

s

«estoppel to: the appellaé% 5 concern of 1rregular form .of

notice. In the Reasons for Judgement, Justlce Holmes stated:
f ‘fc\ =

In con51der1ng the merlts of such an appeal

. it is the ‘function of the Board of Reference
to review the reasons given by the respondent
in its termination notice and to weigh the

‘adequacy of the respondent's actions and to
determine whether the respondent acted reason-
ably in the Cchumstances.

It was not argued that the form of the terml—
nation notice was irregular. -  The notice .
clearly set out-that the decision to termi- ' . _
'nate the appellant <] fallure to comply with . R
- a. lawful order of the respondent (school) -'S\
Board issued on June 20, 1978. Partlculars
- had been” delivered to the appellant s agénts

with a letter dated May 11, 1979. On the

evidence, I have no dlfflculty in finding

that the appellant had ample notice of the -~ -
respondent s complaint in sufficient time to -
prepare his submission at the termination

hearing on May 29, 1979 (Holmes, 1980:3)

Fallure to raise objectlon to the defect of 1rregular form’
of notlce at the flrst avallable opportunlty, whlch was the
termlnatlon hearlng of May 29, 1979, was suff1c1ent\ground
.to estopp the appellant from seeklng revlew on thlS same

.ground on May 21 1980 . l»:‘



Doctrine of Fairnoss

1. Board of Reference Level. The Board of Reference

practises both good'faith and fairnegs of érccedure in reachw

ing its decisions. The Board extends the same fairness of

procedure to both appellant and defendant in the cases coming

before it. In the conduct of its proceed pngs it has con-

formed to the rules of natural justice to| the extent required

in each particular case to ensure that‘each party to the dis-

pute had a fairfphanCe to present their case.

2. School Board Level Test for Reasonabhleness. The

Board .of Reference also expects that good faith and fairness
.of procedure be applled at tbe school board level when con-
tracts and/or dﬁSlgnatlons are suspended“and/or termlnated
Sectlon 78(2) requlres of the school board that whenever the
: statutory notice of termlnatlon is used, the board shall act
vreasonably. Thls revlew of "reasonableness" is conducted by
the Board of Reference. o . e

'The test for reasonableness consxs s of three re- .

e
qulrements Flrs}ly, the reasons for' te 1natlon must ex15t

;"1n fact. SJcondly, the school boﬁrd must itself make an

inquiry as to the facts. Thirdly, the adequacy of the facts -

in each case 1s carefully welghed as to their "reasonable-

,nesS." Reviews of adequacy are of two ﬁlndS' (a) where the
: S - I

_ o : . . L e ‘ .
teacher's conduct is the basis’'of the reasons; andk(b) where

teacher conduct is. not the ba51s of the reasons for termlna-

tion (Kerans, 1972:8) . In the Manltoba case of Erlund V.

s
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Quality Communication Products Ltd. et al. (1972) 29 D.L.R,

(3d) 476, Wilson, J. of the Manitoba Queen's Bench statowy

that "what is 'reasonable' depends upon the circumstances

of the case, . . ." The Board of Reference fully endorses

this statement by the practicae of deciding cach casg on its }“
own merits, and diligently applying the test for "rcasonable-

-

ness." i
The Board has always acted on the assumption that a

school board could never be said to have acted reasonably

if the reasons given for its actions do not cxist in fact.

Evidence is allowed.only on the reasons stated in the Notice

of Termination. 1If the school board fails to convince the

Board of Reference that the reasons given existed in fact,

the termination will be set aside. 1In one Board of Refer-

ence case heard on July 8, 1971 (Case #1, Appendix,ABéglgs

of Reference cases), it was held that‘there was insuffiéiént

evidence to support the grounds on which the schoof:board‘k

Qas basing its termination of contgact, and the terﬁiﬁation

was set aside. | “ | : o ‘ L
In regard to the second test for reasonableness, the

Bpard of Reference has held that a school board acting

reasouaBly must itself make an inquiry as to the facts. No,

such inquiry would reasonably be adequate without hearlng_

what the teacher had to say. The Board has repeatedly em-

. phasized that in the same manner as it adheres to the audi

" alteram partem rule in its own process of inquiry, so too
should the. school board‘adopt the practice. So far, the

Board of Reference has had to contend with three issues




S0

. i

o

s

relatlng to the audl alteram partem rule at the school board”

level The 1ssues were that' (a) the teacher must have an

adequateé%pportunlty to answer to the case agalnst hlm,;ﬁf
(b) the teacher has a rlght to be heard by the person(s) de—fff“
01d1ng hlS case,land (c) the meanlng of a "hearlng. : Each

of these 1ssues lS explalned 1n the folloW1ng separate para- f

4

The Board of Reference case dec1ded on February 21,3 yV'

1972, has become.the test case for the lssues of whether or ﬁ;lf b

not the teacher must have an adequate opportunlty to answer gﬂf

the case agalnst hlm (Case #20, Appendlx, Boards of Refer-vli

‘°ff ence cases) The three-member board was chalred by retlred o

&
b

| termlnatlng her cOntract w1thout affordlng p"

Chlef Judge Nelles Buchanan ThlS was an appeal from one
A\

femalerp%rson, on the baSlS of alleged neglect of duty 1n' f'

falllng to report for work after the Chrlstmas vacatlon,

i ‘A .

B WLthout lawful excuse.‘ The Board had denled her request forx‘jﬁfif,ﬁ’“

\"

Leave of Absence W1thout pay to take ‘a skllng hollday, as a- o

v i e

part of her honeymoon Apparently,othe appellant had prq—'vﬁyhl"ﬁ
“f,ceeded w1th her hollday plans,*notw1thstand1ng the school

S board's féfusal to grant her the absence w1thout pay .She ;

d1d notlfy the prlnCLpal of her school aboutwher 1ntentlons,

':‘f and had requested a substltute teacher for the PerlOd Of

e her hollday,yJanuary 24 to 28, 1972 '*On Monday, January 31

1972 the appellant recelued by hand” a letterﬂlnformlng her

o,

' of contract termlnatlon effectlve March 3, 1972-; The Board

of Reference held that the school board had falled to act

I RS R R |



>opportunity to be heard The school board appealed thls de—h,f

,crslon to the Supreme Court of Alberta; Tr1a1 D1v1s1on.

lbflThey applled for an appllcatlon in the nature of certlorarl‘
to’ quash the Board of Reference Dec151on.k3Qnibehalf of- the;
“aschool board it was argued that it was erroneously assumedvix:V'“'u
d}‘_by the Board of Reference that the Board of Trustees had
afbeen actlng 1n elther a jud1c1al or . qua51 judlClal capa01ty; -

”'“fThe Board of Reference had therefore erred 1n dec1d1ng thataf

LN

"‘fthe trustees were bound Ey the rules of natural justlce ,}Inf;
glvlng the dec151on on August 31,»1972 Lleberman stated-h

_ ggThe School Act supra, and partlcularly sectlon v*'
.76 thereof as applled in this case, imposes. upon.
;"the Board of - Trustees when conSLderlng this. mat—~

Toter,.: ‘the obllgatlon of deallng with the.rlghts Lo
- of an 1nd1v1dual “and when ‘dealing with- those
' rights, the Board of Trustees is exerc151ng at
- least a qua51~3ud1c1al function J‘;V; The" e
e board i’s. actlng ‘in the least as & qua51 ]udlClal o
- -body - and as such. must observe the rules: of S
fonatural justlce.' (Lleberman, 1972:2)

-‘fTheJ}chool board s appllcatlon for certlorarr was not'granted"
”ﬁfﬁp51nce thlsbjudgement, school boards have recognlzed that an |
hi_ladequate 0pportunlty to answer to a case 1s a requlrement of

;l::;h;?bﬁreasonableness.';:;:rp[hl_f*l | ‘ S SO
o l;k;:hpnbl Boards of Reference cases addressed themselves ,ﬂ;l‘f%f
'idfto the lssue that a teacher has the rlght to be heard by the ltbpffffh"
"‘efperson(s) dec1d1ng the case at the school board level.- On . i

i'tJuly T, 1972 one female person appealed her termlnatlon of
Ja‘contract on alleged grounds of 1ncompetence and lack of stu—
':'pdent rapport (Case)#Zl Appendlx, Boards of Reference cases)
:Counsel argued that no opportunlty to be heard had been ':jygprglali,;j

°]?:afforded to the teacher by the school‘board before the

g b



kﬂmlnatlon gave the appellant a- hearlng. The conference com_~,s

| ireporter of the teacher 'S subm1551ons, but had clearly been‘

:fto 1ts superlntendent the power to termlnate a teacher,-

termlnatlon had bee“7

board superlntendent who had heard the teacher s 51de of

4

the dlspute.. The three—man Board of. Reference chalred by

SR retlred Chlef Justlce Buchanan allowed the teacher s appeal,

and ordered relnstatement, It held that the lnqulry by the_;l

N

superlntendent was not suff1c1ent for a proper Opportunlty
to be heard for the teacher. It was necessary ln thlS case

for the school board to have heard the teacher, because lt

>

L

same predlcament was the ground for argument 1n the case %g

b

heard on June l5u 1973 (Case #ll Appendlx, Boards of Refera'l‘

dec1ded Apparently, it was the schoolh

T111

& was the board and not the superlntendent who had the author- ;.}h7

..ﬁ lty to termlnate the teacher s contract of employment ' Thlso“"'

ence cases) '.In thls case, prlor to the contract termlnaw'yzﬁV

tlon, the trustees of the respondent school board delegated o

Ly
,'»— \-a'

ﬂff,ﬁsubject to conflrmatlon by the conference commlttee of" the" i

i

school board “' The superlntendent prlor to the actual ter—5rx'

vdrc1510n to termlnate, dld not 1n any fOrm glve the appellant

“
o

'"inotlce of the case they heard agalnst hLm, nor gave h1m any

fhopportunlty ln any form to answer to the case, other than the
'fhearlng w1th,the superlntendent.: Pre51dlng Judge Kerans'w“

ﬁ;fheld that 1n thls case the superlntendent was not merely a

¥

"“V?QCharged w1th the respon51b111ty to form an OPlnlon on the

'~y;dlspute, The superlntendent s 1nqu1r1es, 1n Keran s v1ew,

P ¥

1“ﬁ mlttee of‘the school board prlor to conflrmatlon of the de-fﬂyrf"




]
—el

had to be taken as hav1ng been dlrected to that end, and’i
not merely to. "the end of collectlng data for con51deratlon

by the conference committee Because the real power of de—w

c151on for termlnatlon rested w1th the conference tommlttee'"‘

-

"{f¥~' of the school board and not the superlntendent,chls hearlng_"v

_procedure offended agalnst the rules of natural justlce.xn

b
E. »

4=
The teacher was relnstated 1n hlS contract of employment

Slnce these cases,’school boards have been very careful toa‘

grant hearlngs w1th the person(s) who 1nffact does have the 4

Q

express and flnal power to termlnate a contract of employ—'

L ment or de51gnatlon.‘1f‘}fﬁf tf'\'i,ﬁ147 5 f_j:"j3'” }'Lﬁhﬁfy“

One Board of Reference case, and two appeal cases,”41f.

).

addressed the lssue of the meanlng of a: hearlng, and the

ﬁ?,allowable form of a hearlng In the Board of Reference case‘7f:'}

#ll dlscussed 1n the prev1ous paragraph, pre51d1ng Judgei‘ffff‘
Kerans went on to say that a dec151on maker mlght dec1de to ”1

hear only wrltten subm1551ons.- In hls Oplnlon 1t wasoper—fl,"

o' e

m1551b1e for the dec1510n maker to delegate someone to col*f:-““‘r“

lect wrltten or. oral subm1ssxons and to report them to the

!

dec1sion maker. Slnce a person has no rlght 1n natural jus—f-

tlce,to;an'oral hearlng, the person has no rlght to be per-*‘ :

_‘gonaily*pfééent at any tlme before the dec151on maker 3_f?p“'

b

(Kerans, 1972 3 4) A rev1ew1ng of wrltten subm1551ons, by

the de0151on maker. also constltutes a hearlng The flrst
. E . \ k . .

3 peal case addre551ng thlS lsSUe was dec1ded on February

8 1974 The reasons for the judgement 1n the case Reglna

Ex Relatlore Rudy Penner Appllcant and the Board of Trustees:”f

of the Edmonton School Dlstrlct No..7 Respondent were glven f"



T fhearlng would be "1n camera.- Before the appeal actually‘f

'\by Mr; Justlce Cavanagh The schOolrboardrhad granted a(

hearlng date to. the appellant and had specr%ted’thatfthe

‘EtOOk place,,the teacher applled for ‘an appllcatlon in the

“Qnature of mandamus to be dlrected to the respondent to hold

:the hearlng in publlc. Mr Justlce Cavanagh in dlsmlsSLng |

‘ﬁthe appllcatlon, emphas1zed that the relatlonshlp between,p l“f“%.h(/-”

o the partles was ‘one. gf master and servant and that under

‘4common law the contract of SeerCe would be termlnable by:;;-7‘

"ielther party Sectlon 76 of the School Act merely placedf-“

?'p;Justlce Cavanagh stated

“:Cavanagh 1mplles that at the 1nqu1ry only the p0351ble

'*certaln restrlctlons on- the school board as master .”Mr; 1

»pI belleve that the school board is gOLng much
g -further ‘than it needs in holdlng a hearlng. R
I believe to act’ reasonably as required: here I
. is to make’ adequate inquiries of credible pey- -~ " o L Pk
’'sons ‘and. to act without bias or to- act in good L T T
' faith. ., . . this is-not.a Board srttlng as.a -
.+ tribunal. to decide: between two’ parties.  This =~ CLT :
'fwls a master trying to decrde whether to dis~. |~ =~ - e
- missg a servant. - (p..3) .. . this is nota. ' o e
».g,trlbunal ‘deciding: a- case'before it. It igone . . TR
'~ .party to a contract trying-sto’ decrde if ‘he“has el
. ther'legal right to terminate it and the:* ‘sta- o
© . tute requires him to act reasonably in reéach=, - o
- ing that decision. - (p. 4) the proposed e
- hearing is an: investigation . of the board' g R
legal posrtlon, ‘not:.a welghlng of an issue. be—’
. tween the partles. (pu ) (Cavanagh 1974-*
'_3 4 5) - e ,

[

w3 .
'-ffgrounds for termlnatlon are 1nvestlgated The actual dec1—

_flSLOn to termlnate does not ‘occur at thlS hearlng ‘heﬂ‘ikt‘7

‘actual dec131on to termlnate or not termlnate 1s not made

‘7ﬁ3untll after the lnqulry has been completed If the master

ddecxdes, after the lnqulry, that he has the legal ground to 'fd;' h..ﬁfg

'thtermlnate and ln fact prooeeds to act on hlS legal rlght to'“"v




o | ; \-
euwrltten subm1551on, 1s at the pleasure of the school board

- ,v;.

termlnate the contract, only then can the servant seek the
di-remedles prov1déd by statute. In thlS partlcular case, the‘Ha
'd‘actual termlnatlon decrszon had not yet been made,,so 1n.' ?

veffect the teacher atthat pornt in tlme had no legal rlght

- Jof appeal to exerc1se.- Mr Justlce Cavanagh contlnued hlS

w

‘”“explanatlon-'*b

% et . in my view the (school) Board has gone SN
- much further than required and has conflrmed ‘ '
to- the requlrements of naturaL Justlce e e
. The dec¢ision to hold the hearnng in camera is
suff101ent,.;- . when you con51der that this T
“hearing is an inquiry to determlne whether the o '
‘.board should decide. to dlsmlss or not._, L
(Cavana?h 1974: 71 :\ R ey
!'_In effect Cavanagh leS&Ylng/fhat an 1nqu1ry of some’ form

/ i

fls necessary by statute. \Whether the hearlng 1s oral or’ 1n,j
i N

:;to dec1de. :If the hearlng is oral,'lt 1s, agaln, at the‘
.'pleasure of the master (schdol board) and not the servant
’(teacher) to dec1de whether to hold the hearlng 1n camera
}:;br”"ln publlc _ Cavanagh's ]udgement dlsm1551ng the appll—

catlon for mandamus was appealed to the Appelhne DlVlSlon of

. The Supreme Court of Alberta.f The case, Re Penner and Board

f Trustees of Edmonton School Dlstrlct No. 7 (1974) 46 D.L. R.;‘f:”

| f(3d) 222, was de01ded on June ll 1974 Agaln, 1t was an‘r"

Pt

ﬂappllcatlon 1n the nature of mandamus requlrlng the respon—ﬂf"“

'hdent to hold the hearlng ln publlc, where the holdlng of a
',rhearlng ln such cases elther "ln publlc "or“"ln camera Was
ot requlred by gpvernment statute. The Court hel that |
‘rpnhav1ng voluntarlly agreed to hold a héarlng, the school

'board must observe the rules of natural justlce 1n holdlng

Y
A



"before the dec1510n—mak1ng 1nqu1rers. The Court further

A 115
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"it. These ruleS'would be fulfilled if: (a) the school

Aboard advrsed the teacher of the "charges" agalnst hlm,

(b) pr0v1ded hlm W1th all documentary eV1dence}1n support

thereof- (¢)f1nvxted him to attend the hearlng, (d)'allowed

\
»

hlm tb be represented by. cpunsel (e) allowed hlm‘to caiL

w1tnesses, and (f) allowedlcross examlnatlon of w1tnesses
d‘Jcalled by the school-board Since the school board ‘in thls

'case had glven notice to the teacher that there would be a N

hearlnq, held ln camera, lt was now. up to the. teacher to de—

)c1de whether or not he would exerc1se his rlght to appear

.rruled that the mules of natural justlce dld not requlre a
'hearlng 1n a case llke thlS to be conducted 1n publlc. R

. There lS, in fact,‘nothlng in thezéchool Act whlch Spec1f1-

df_éally requlres that a school board should conduct a hearlng

)'act reasonably,‘ 1t seems 1t is lrrelevant whether the‘

’1n a matter of thls type e;&her_ln_pnbllc or. otherw1se.-*

In regard to the school board s respon51b111ty to

l

‘“ﬁ'teacher actually attends the 1nqu1ry. so far,»the Board of

"ﬁReference has been satlsfled 1f 1t s shown that--'( ). the

‘f{_the p0551b111ty of termlnatlon, (c) the teacher/was adv1sed

i as to the alleged reasons for termlnatlon, and (d) the teach—

"jls requlred that after determlnlng what the facts are, the ‘ :hfh

teacher knew about the p0551b111ty of termlnatlon, (b) the -

‘1teacher was 1nV1ted to attend aqboard meetlng 1nqu1ry 1nto

ifer was glven the opportunlty of. respondlng to each of " the S

¥

:»reaSOnS at the | board meetlng.\V(ﬁ; f‘ 5 ”f";vb,*\ ;7'

In regard to the thlrd test for reasonableness,.lt

'v,.-zfi . /
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.ﬁeard of Reference must then, Welgh the adequaty of the facts
by\the same test of reasonableness (Kerans, l972 9) . Revlews
w0 pf adequacy are of two klndS'/ (a) where the teacher s con-

.. duct is t?e ‘basis of the reasons, and (b) where teacher con-

|

duct is not the ba51s of the reasons. In- both 81tuatlons,<

3 [ , y
ﬂ the law of employment,prev1ously;referred to by Judge Kerans

/

is the master—servant relatlonshlp, requlres ‘that reasonable

L

‘notlce for termlnatlon be\glwen to the employee.ﬁ ThlS does
' not apply in cases of gross derellctlon of duty glVlng I
'} : Justlfled cause for summary dlsmlssal (Kerans, 1972 4) If,
‘at common law, an employer w15hes to termlnate the;employ~
Hment he is’ requlred to accommodate ‘the worker SO that the
worker does not suffer undue flnanc1al hardshlp Thls is - .0
-Laccommodated by elther/the glVlng of reasonable notlce,:or
’seVerance pay 1A lleu of to the employee._ What is "reason—ffﬁ;
‘;‘v nable" notlce 1s dependent upon the merlts of each case._ The |
| : flrst type of rev1ew of adequacy of facts is in th[ case. .

',where teacher conduct 15 the basrs of the reasons’ or dlSmlS-

'Jsal from employment. Hls Honor Judge Stevenson commented on
. 1 : .
'thls in a Board of Reference dec151on of September 2, 1977

V(Case #2 Appendlx, Boards of Reference cases)
[- .
“In determlnlng appeals from school board where
. the decision is. attacked on\the merits as.dis-
- tinct ‘from technical grounds,‘the issue for me
“as a referee is to determine what are the reasons’
-for 'dismissal, what are the facts, and whether
these facts constitute’ a’ proper ‘ground for ter—
émlnatlon. (Stevenson, 1977.1) :

The second revxew of adequacy of the facts lS the case where

teacher conduct is not the baSlS of dlsmlssal._ This.
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SLtuatlon has been referred to as "staff reduction." ‘It is . W

a dlfflcult area for the Board of Reference as -the extent of .
ltS ]urlSdlCthn in this area 1is questlonable. Nowhere does

the School Act 'state that a teacher S contract may be ter—

mlnated Smely because hls/her serV1ces are not needed and,
economlcally not feasrble for the school board Perhaps:r
thlS SLtuatlon is inferred in sectlon 78(2) of the School

Act in the phrase, "shall spec1fy the reasons for termlnatlon T | .

‘and in each case‘the‘(school) Board shall actvreasonably,

o ; - . . . . . X ‘:‘
The Board.of Reference has found,that it is reasonable for

a'school'board to terminate a teacher who is simply not

,needed The - Board of Reference has llmlted its enqulrles 1n

such cases to whether or. not the school board acted in "good

faith," w1thout questlonlng the educatlonal pollc1es estab-
llshed by the school board. One such case-was decrded on:

August 8, 1977 (Case $27, Appendlx, Boards of Reference R

'cases) The reason for termlnatlon ln this case was because

of a staff reductlon brought about flrstl§ by decllnlng

“enrollment and, secondly, because the board ‘was lnvolved in ’ -

a 1ong-range plan whlch was in- 1nplementatlon and had a

'communlty 1nvolvement whlch affected 1ts budget.; To thls;;j

’the pre51d1ng Judge commented.

The reason was a staff reduction and thlS was,

7 in my view, a valid reason as: it related to the
»}glmplementatlon of a phllosophy of the board. = -
"I am satisfied that the board could not-do this,
in’ lidght of the facts of this partlcular case,
by natural attrition and that a criteria had
. to be'set up. Therefore,; it was 1ncumbent upon
"2 the school board to act reasonably in setting

up thls crlterla as the crlterla related to. the3
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termination. To act reasonably, it is in-my
. view, to act in good faith and on its policy. |
. There must be reasonable grounds for termina-
tion. 'I am satisfied that the board acted on
_its pollcy and it is not the role of ‘this
Board of Reference to review the policy deci-
sion. There was no malice here as towards
"Mrs. (deleted) and thereﬁore'mthere s no bad
_faith. The criteria was set up in good faith
'« '« . (p. 10). The board acted in ‘their best
interest consistent with their philosophy and
T am satisfied that it was . . . a good sound
business dec151on (p 11) . . (Case No. 27, 1977:
10-11) - i ‘ ' : -

.The termlnatlon of contract was . upheld 'and,no-payment of‘

damages was awarded In partlcular, the procedures a school

board follows in. arr1v1ng ‘at the dec1510n is examlned very ‘,".»:
carefully and closely.' The Board of Reference does not.con— ’ 'h‘ i'@
cern 1tse1f w1th elther "whlch,teacher w111 go when there lS_
a'surplus,"”or w1th~"what crlterra-ls used." ‘The Board; to
’;date} appears to‘be more concerned.withlthe‘animQS“behind'
who 1s to be ellmlnated This is a determination‘of "good
falth' It is felt that 1f it lS shown that the school
,'board used the staff reductlon reason as a cover«up for @.
other p0351b1e dlssatlsfactlons and reasons for dlsmlssal |

the Board of Reference might rule that the school board dld

‘not act in good falth when reduc1ng staff The termlnatlon

o

'-mlghtgthen‘be set‘a51de.

f“ObserVation'of'CaSes”Heard'v The writer'had'the

opportunlty to v1eW'seven Boards of Reference hearlngs from a
1377 to. 1980 and was 1mpressed Wlth the pres1d1ng Judges;, R
hlgh.expectatlons of proper courtroom procedures,‘and

enforcement of those expectatlons. "All seven'hearlngs_

/

5



were»conducted like trials, with swearing-in, witnesses,
evldence, cross-examlnatlon, and'summation. The
court rules of ev1dence and the rlqht to cross- examlnataon

_were expertly applied by counsels for both-partles. When

of the_cases, and thelr reasons for renderlng the partlcular
decisions. Written reasons for'the decisions were also
available. This is most desirable because with no written
reasons.for judgements, it is most difficult if indeed'not

impossible to seek judicial review of a decision.

' Does the Board of Reference Measure Up
-to the Requlrements of Law in Terms of .
Procedure? = : o o -

4

- ~ The Board of Referenc%'has established-itself as an

‘ensurer of procedural fairness; The Board fully exerc1ses

the powers and dutles provxded by statute. " The Board 1ncor—-

'porates the rules of natural justlce to the extent needed

E dependent upon the Cchumstances of each case and the sub=

ject matter under con51deratlon, to ensure a falr hearlng

,for both partles to the dlspute.' In,so doxng, the wrlter

belleves that the judges Slttlng as the Board of Reference

.lnterpret‘thelr duty to "act jud1c1ally 1n accordance w1th

!

the rules of natural justlce, to mean that they are to vact

‘falrly. ) The wrlter also belleves that they 1nterpret the

,econcept of a’ “duty to act falrly not to denote-a set"‘im-l

/plled procedural obllgatlon, but rather an. obllgatlon to see.

that'the procedure in each set of c1rcumstances,1s adapted .

(renderlng their deClSlonS, the Judges did glve ‘a summatlon o

L
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to ensure a fairness of procedure to both parties to the

- dispute. : » ; P

kGrounds for Board of Reference Decisions

‘Contracts of Employment

¢

Technicalitiesiof'Allowable Date. The Board of B

Reference takes the pos1tlon that a school board, when ter-
I

kmlnatlng a teachlng contract, musu comply w1th the, technlca-

lltles of allowable ‘date for termination-as set out in sec-

tlons 78(1) and 81 of the\School Act, 1n order that the

Board has jurlsdlctlon to hear the appeal (Nemlrsky, 1974: 2)

Non—compllance lS fatal to a school board s p051tlon and ren-

N o .
" ders a notlce of termlnatlon void. : *\; , ‘ ‘
In a case heard on July 26, l97l, the Board made it
. / \ . . . . t.

‘ clear that the technlcal requlrements of the School Act must

be. followed in’ the 1ssu1ng of a notice of termlnatlon~of

‘contract (Case #13, Appendlx, Boards of Reference cases) o
~.
" The nokice of termlnatlon had apparently been malled at -;f\\§' o
| approx1m tely 5: 00 p.m. on May 31, and the post offlce-"'fd o 1“\\ f

closedva 5-45 p m. The appellant had no- opportunlty to _' QRS

sign for the double—reglstered letter un il June l This

"v1olated the provrsrons of section 81 of he School Act,.
whlch states that a noexse of termlnatlon/cannot be glven'in’
the 30 days precedlng a hollday of 14 or more days' ddration.'
-The notlce of termlnatlon was therefore a nulllty,\and the
'teacher s contract of employment remalned in full force and

s
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Notice of Termination and "Reasonableness." Section

\‘_78(2) dictates that’ L&& Notice of Termlnatlon must specify
the reasons for the termlnatlon, and that the school board
must bef"reasonable“ when termrnating and/or suspending a
contract of employment. The Board of Referencewtraditionally
¢

allows ev1dence to' be presented only on the reasons stated in
the Notlce of Termlnatlon, and reviews the- adecuacy of the
facts in favor of the dlsmlssal accordingly, As mentlonéd
prev1ously in this study, although the Board may dec;de that
a school board has acted reasonably in’ dlsm1551ng a/teacher,
Athe Board has often ondered a seve&ance payment to/the de~

4part1ng employee on the ba51s that 1nadequate notice wds

given. ‘ ~ - S : o _ .

e c ‘ . 1

Teacher Conduct.Not Basis for Dismissal, ‘Two cases

u

deallng w1th termination of teachlng contracts, due to the
reduction of profe551onal staff, were heard on Aprll 21,
1971. Retired Chief Judge Buchanan pre51dedrpver both |
casés., The'merits of each case were considéred; 1This~re—

“sulted in one case dec131on going. to the favor of the teach-
3
er, and the other 901ng to the favor of the school board

The first ‘case was an appeal from one male person whose con-

|

tract had been termlnated because a decrease in student en-

vrollment at a partlcular school was forecast for the next

Q'

school year (Case #5, Appendlx, Boards of.. Reference cases)

ThlS prémpted the school board to reduce the' profe551onal

' staff at the school. The de01510n to termlnate this partl—

Eos

“cular teacher was made on the basis of least senlorlty



"Ateacher employment In as much' as the role

This, in turn, was based on the date ot the acceptance of
employment by the teachers with least seniority. This toer-
mination was set aside by the Board of Reference and the
teacher was reinstated. The termination of employment was
held to be unreasonable solely on the ground that the school

board acted without having sufficient indication as to the

teaching staff status at the end of May. In this particular

1

instance, notice of termination was given in March, before
there was sufficient indication of forthcominq teacher re-
'signations. It.was recommended that such‘terminations be
held off until late in May, at which time itlmay be

,found that due to various factors it may no longer be neces~
sary to serve such notice. The second case was an appeal
from one male person whose contract had been termlnated be-
cause a reductlon in professxonal staff was due to a neQ‘
staff-utlllzatlon program which eliminated his position of
teacher-llbrarlan (Case #6, Appendlx " Boards of Reference
cases) . He was employed as a teacher—llbrarlan with duties
as a librarian, and dutles as a teacher in teachlng a course
:gin,library sc1ence. The school board authorized the lmple—%
mentation of a Staff—utlllzatlon program which allowed for

»

‘the replacement of a teacher~llbrar1an with a llbrary tech-
nician. ThlS termlnatlon of contract was upheld The Board
s of Reference took note of the technlcallty that the nature

of employment in thlS case was not the usual classroom

r which the

appellant had’ been employed was being ab llshed ‘the schoéol

»
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board acted reasonably 1n serv1ng notlce as it dﬁg on:f*”'

Lo

.March 11 1971 ThlS gave the teacher ganerous t%;e 1nj

,whlch to obtaln other employment.-. we@[ _ 4

'Viéjﬂ_'.’-f 4f7 In cases where the school boards have allow d the

h:teacher an effectlve opportunlty to be heard and th' teacher

4ﬁa11ed to take advantage of the opportunlty, the Boa’d of |

¥ f_“Reference has held that the school board had done all thataf‘

igh]fwas necessary. ThlS was noted at the Board of Referen'e i
7llhearlng on Jun3 25 973 (Case #22, Appendlx, Boards 01'L

i

Reference cases) ‘ Due to - decreased enrollments, lt was-:"
N A

cnecessary to reduce teachlng staff in-a partlcular-schoo

In partlcular,'lt was necessary to reduce teachlngstlme lj

i gdfboth chemustry and blology., Although the chemlstry teachér
v"'was retlrlng, the blology teacher had ‘ho.- tralnlng 1n chemlg

(?try Because a comblned tralnlng was now the most sultable

;.farrangement the School Commlttee had authorlzed the Super_.\ g:..t

o

'Tfflntendent to hlre a- teacher Wlth academlc background An both
(Bchemlstry and broldgy.n Thus, the blology teacher s contract

ftowas termlnated In glVlng oral judgement, HlS Honor Judge S
IR - N S -‘ M’-’ R
: yKerans comnen on the role of the Board of Reference An

[

(”jdthls type of case-j;

" The duty of the School Commlttee is to" act
,“_,treasonably, and ‘in’ cases where. the dec151on
.. to 'terminate is ‘based upon reasons- having - e
“nothing. whatever ‘to. do. with, .the competency . . .
... or the conduct ‘of the teacher, I am satis- =

ST a:.:3~ff1ed that ‘the duty gf,th;g Board is not to . .
.t - become a second-=hand Board® Trustees for e T
. 0. -a school board, determining’ p__1cy questlons,3 S e
. but merely. to. determlne that the termination . =
~ “decision was in fact based'on policxtand S S
~:_that any pollcy cohsmderatlon was. not a sham-=
- 'in 'short, that the: employlng board acted 1n R
. good falth (Kerans, 1973 l) .
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‘“fizl‘”

‘T am satlsfled that ‘the school board in maklng S
_"the decision to solve the problem they had in
coothe school. in the way they did ‘was acting in. . R B

. " good faith,.and that ‘these were ‘real policy = 4w
e considerations and that they were reasonably . B en
.. ", Convinced ‘that their solution was. the best o e ,

- solution and I do not think it would. be appro- oL oo

priate’. for me to inquire ‘further into ‘that. : pop e

e e in the approprlate set of c1rcumstancesV“V-Tf
~~.such-as here, ‘it is reasonable to termlnate a -

 teacher because. of lack of the nécessary spe--
‘},C1allzed training. It, however, mlght not be - _

-freasonable in other c1rcumstances.; (Kerans, U

1973:2) S - - o ) £ :

som

il

In thlS case,‘the appellant,had ﬂalled to avall hlmself of

the opportunlty to attend the 1nqu1r1ng board meetlng prlor.ﬁthp

to hls terminatlon.e The teacher suggested for the flrst R

, @w'
tlme,vat the Board of Reference hearlng, that he should have1" :

been glven the 0pportunlty to traln hlmself for the new jOb

requlrements. To thlS suggestlon, Judge Kerans commented

i, |

"/y;.; ‘I have lndlcated that if the teacher had sug—f
R gested,thrs ‘alternative that he now. suggests,

. " back. in May, I would be’ prepared £0. say it L

f“"would have ‘beén’ unreasonable for’ the School ;jg;‘g“

“:0 . Committee not to try to work: “that" out w1th S
””ﬁhlm._ (Kerans, 1973 7) R :

- ﬁ The school board hearlng Wthh the teacher falled to attend
had 1n fact been scheduled for early May.g In effect, Judge if
Kerans chastlsed the appellant for not attendlng the hearlng. ,iJ

: Judge Kerans went on to say
w'.QI therefore express the hope that now, notW1th-,'] ST
.- standing the lateness of his suggestion, it can- Sl
" 'yet be worked out. I éxpress that hope because'gv?,’{¢?fr;f[
L. .1 accepted the school board's ‘statement that. = .o« oo
Sl F;these problems were:the only reasorn for the: de—’ “u'jﬁi'/ﬁ- ,
N c151on to termlnate.-_(Kerans, 1973 7) fﬁf-j e “-:';'jiv,"”

?.Notw1thstand1ng thlS benevolent expre551on, lt was held thgv‘

;gﬁ the school board had acted ln good falth and 1n accordan

w1th.the School Act" The termlnatlon was upheld



k;- fthe entlre full tlme teachlng staff of a school whlch wasy

-t

v

—y‘f~-g on' September 18, 1973 (Case #29 Appendlx, Boards of
‘jReference cases), the Board heard a staff reductlon case 1n—‘

| volV1ng flve appellants. The flve appellants constltuted

'CIOSed for eoonomlc reasons., The appellants conceded that

5*_the respondeht board acted reasonably ln 1ts deC1S1on to"“

‘,tclose the school but unreasonably in g1v1ng 1nadequate notlce

”fhof term1nat10n.> Pre51d1ng Judge Be121l noted that one of

the facts to be consxdered 1n determlnlng what 1s reasonable fh

:'TVrnotlce 1s the avallablllty of srmllar employment hav1ng re-fp'

pgard to the employee s experlence, tralnlng and quallflca—‘
1ftlons.w In thls case, the employment 51tuatlon was furtherff
L I S »

'T“aggravated by the decllnes 1n school enrollments resultlngf}a

L St N

'fln a. surplus of quallfled teachers throughout the prov1ncef;f

vvi;”(BelZLl, 1973 5) _‘Judge Belle found that for the most

_fsenlor appellant, reasonable notlce would have been nlne

‘:months, and that 51x months would have constltuted reason—* %a”fcfth

“fbpxable notlce for the remalnlng four appellants.; In the flrSt

.1131nstance, the appellant was entltled to damages equlvalent

\

»ﬂfto nlne months salary less any amount whlch he had -ed ned

'Eﬁor would hereafter earn in’ any employment In the second

» ¥, \A,{ .

"“1nstance, two appellants were awarded damages equlvalent to

-A/. 5 » s

‘f}51x months -salary less the amount they would earn hereafter

LS

71n thelr employment Two appellants were awarded no damages‘f
Lo - i , o
because they had made no attempts to mltlgate thelr'losses.

2

1,Damage orders should not be con51dered as judgements agalnst o

'”g.school_boards{ Such orders are merely a compensatlon for *57'



’ .‘ . B e ?" ) v-l‘ c v d “ v ".» ‘-;;Fo—
_?‘. L the employee. There is always a p0351b111ty of severance ,d

"o

pay no matter how*reasonably a school board may have acted

It 1s a rule of laW'that in. order for an employee to quallfy

.

,f‘? for severance pay, he must make every effort to flnd another

jOb and thus mltlgate any loss due/to termlnatlon.’

Teacher CondUct Ba51s for Dlsmlssal Where teacher"}"

J&f }"}'conduct lS the ba51s of termlnatlon, the Board permlts ter-ﬂa

- .

. mlnatlon only 1n those cases where summary dlsmlssal would f;?ff;l\.

T be allowed at law,'as stated 1n sectlon 79 l of the School h'. S
f""}‘d Aitx: These would 1nclude-h (a) gross moral turpltude such 4,fdﬁlt
.§kas would render a teacher unflt for hlS post--(b) derellc—ahd
u‘tlon of duty and lncompetence-'(c) refusal to obey a lawful}dlfﬂ :
“order of the Board (dl poor colleaguevrelatlonshlp and o
1nsubordlnatlon- and (el lack of dls01p11ne and unreason;.f

able punlshment.; One or more of the grounds stated 1n

;, 4
g

SeCthn 79(1) must be present before a: school board 1s ableg“ﬁh"“

to suSpend a teacher pursuant to sectlon 79' nerallyt
thls sectlon ls used when crlmrnal charges h“ {beenﬂlaidﬂf S
and there has been no trlal of the%qharges.‘ A teacher 1sfﬂF

suspended pendlng the outcome of the crrmlnal matter flff-h=ﬁ

"ffjconV1cted the teacher w1ll be termlnated because of the 'ff;f

'_: turned to the classroom and the suspensron ended
One example 1n the flrst 1nstance, moral turpltude,l?f‘
o was heard February l 1979 (Case #15 Appendlx, Boards of

Reference cases) The appellant was 1nrt1ally suspended on’;jr;f



“about September l, 19781 and after a school board hearlng,

k) he was served w1th a Notlce of Termlnatlon effectlve Novem—

“ﬂ 26 1976 (Case #18, Appegdlx, Boards of Reference cases). ;"di‘

':as follows- ’;‘

\ .

Sal

~Lf from con51der1ng the facts as brought ,
'out in the. eV1dence the: school’ board did’ act

reasonably. under the circumstances. I make.
~“this finding .on ‘the crlmlnal offence alone.

- And, notwithstanding that :the possession of
. stolen property. arose out of the Appellant's.
'medical problem,. the board-had as its primary -
‘ _duty the responsibility ‘for the operatlon of..
< the local 'school ‘system. Whether the" students 5

L were' justlfled 6r not, -knowledge of the

[thefts and related conviction precluded the =

'prpellant from' reasonably carrying out his:-

normal teaching duties in the (deleted) ‘area.
[Thls .consideration. overrldes any- suggestlon.‘ '
of a leave . of. absence for medlcal reasons or:
~‘ the relatlvely minor nature of ‘the crime, and

“the fact that: the Court saw fit to ‘give the

Appellant a condltlonal dlscharge.- (Holmes,_if“'

1979:5) -/

The suspensron and termlnatlon de01s10ns were upheld ,'

¥

duty——was also dec1ded 1n favor of the school board on March

Judge Kerans explalned hlS deC151on as. follows

It lS not necessary to appeal a suspenSLOn because the

stchool board dec1sron to termlnate has not yet been made

An example Ln the second 1nstance-—dere11ctlon of

oy,

‘Cber 24 1978.. The appellant was appeallng hlS termlnatlon

‘A teacher 1s pald durlng a perlod of suSpen51on.“ In thl z
fcase, counsel for the. appellant argued that the offense ofi
;ghav1ng stolen‘property 1n hls posse581on had already been
ldaalt w1th by the Court whlch had granted a condrtlonal :

,mdlscharge on the matter. Presldlng Judge Holmes concluded o

127



by years earller.: At that tlme he had sald 'm'pr_i' "“/{b“

128

v e the classroom performance of the appel-
':lant was not satisfactory to his employers . .-
and that in a number of ‘schools he:had not.
,effectlvely guided and directed the learnlng
,process for a substantlal number of students.
‘(Kerans, 1976 7 L ‘ o S

. . . he must have known he ‘was deIlberately
. flouting ,the essentlal condltlons of his'.
" contract. - Indeed, in :the circumstances I can
..only understand his behavior as 'a dec¢laration
~of war on his employers ' Because he was quite
.+ ‘capable. of different behav1or and because he
~: behaved this way out of ‘& ‘conviction that.he.
 knew better than his employers, his, .behavior . = .
- .at (deleted) School was wilful, and wilful . S S
- ‘disobedience. JMstrleng summary dismissal in. - - S
the’ ordlnary case -and prov1d1ng reasonable ; o o
- grounds for a. statutory termination under the EEE R S
'»”School Act.' (Kerans, 1976 12) CE

T-Thls judgement follows thegexpllcatlon Judge Kerans gave at

”ja leadershlp course for school pr1nc1pals ln Edmonton, four

Sl

'fQI think. it is falr to 'say that -the Board of

'Reference . ‘has not insisted on. any: hlgher ‘_fiif,\ 3,>Q#fxs

'standard of conduct ‘in this. regard than what
' the ethics of the profeSSLOn require and the.
‘fuoverwhelmlng majority. of. teachers take: for
. granted (Kerans, 1972 10) _,;,;e;-;:»
’dﬁIncompetence has been a rather dlfflcult reason to establlsh
u>1n fact.v To Judge Kerans,.competence denoted the capablllty
S "uto do the requlred work Lack of effort as opposed to 1na-‘ﬁ
‘d 2{jrb111ty, was derellctlon of duty, not 1ncompetence (Kerans,[}
s On July 23 1973, the Board of Reference upheld a'ffu
‘termlnatlon based on lncompetence (Case #19 Appendlx, Boards
‘“Tof Reference casesl.“ The school board had not been satls—"7'ﬁ'

S

“’ffled w1th the way ln whlchrthe teacher had performed durlng

a

ﬁﬁthe past school year.: Evldence was heard on the reasons



'stated 1n the Notlce of Termlnatlon, namely,.problems wrth
classroom dlsc1p11ne and 1nadequate lesson plannlng. Such

. spe01f1c reasons were ea51er to prove, than would ‘be the
word "1ncompetent "; The Board of Reference had been con-

. v1nced in thlS case that the proper personnel had been able

‘to. adequately evaluate the teacher, and that steps had been

taken in an attempt to aSSlst the teacher 1n 1mprov1ng on

.‘_)

- the specrflc, c1ted«reasons for termlnatlon. Apparently,’

129

\the Board was satlsfled that the teacher elther dld not take e

approprlate steps for 1mprovement or was 51mply 1ncapable:,

'of lmprovement.' When alleglng lncompetence,'whether meanlng o

a lack of ablllty ‘or’ a refusal or . fallure to carry out 1n—'

[

structlons,;lt is necessary to look at the overall aspect of

'~a teacher s performance.; lthough lncompetence 1s, of
'course, a cause of dlsmlssal, adequate notlce ‘is requlred
Suspen51on mlght be warranted only if the lncompetence lS

‘fgrosg‘to)the p01nt where lt causes great severlty in the

oL

'Ltotal jOP performance.v To date,_the Board/of Reference has'

‘*inot been faced W1th hav1ng to determlne the facts of such a

Fa

51tuatlon.1';

An example in the thlrd 1nstance,’refusal to obey a'-

”‘lawful order of the school board was dec1ded on July 7

'-v1971 (Case #26 Appendlxﬁﬁﬁbargs of Reference cases) ‘The}fﬁ:‘

Hffvappellant was a shop teacher who had begun the constructlon

1

3f”of a house for another teacher ‘in the shop of a comp051te SR

=

bfﬁghlgh school | The school board ordered the shop teacher to

;/

Tlfcease work On the prOJect and to remOVe all materlals from .

il
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the school The appellant ignored . thisforder, Which,was de-
: llvered personally by ‘the’ chalrman of the school board and
. ln so d01ng used abu51ve language. The Board of Reference
"“upheld the termlnatlon ofjcontract. "The burden of proof for CRY
‘"just cause" for termlnatlon has thus far rested on the ‘ |
lschool boards,/Sane lt is thelr actlons ‘that- have been
’challenged before the Board of Reference Adequacy of facts
l,lS establlshed only on the evxdence presented to the Board
wof‘Reference.- Thls ev1dence is' then. con51dered ln llght of
jthe c1rcumstances of each case." |
| On May 21, 1980, “the Honourable Mr Justlce Holmes
rendered a dec1510n on an appeal to the Board of Reference -
jfrom a termlnatron of contract based on the premlse that the
l'lteacher had falled to comply w1th a lawful order of the‘
| board (éase #3 Appendlx, Boards of Reference caSes) | Thisv
order was a dlrectlve statlng ‘a need for spec1f1c 1mprove—>

g

f”ments on the part of the teacher."Justlce Hlees stressed
A - ;

¥

'that the Board entertalns arguments from both appellant aﬂé

t”respondent,_only on the reasons stated 1n the Notlce of

‘;;Termlnatlon

" The. Notlce of Termlnatlon to the appellant datedg
‘May 29, ‘1979, was ‘based upon. the" alleged failure
~of the appellant to comply with the terms of the

-respondent s directive on June- 20, 1978. The
issue in - this appeal is to determine if the’
~facts support the respondent's reasons for ter—

* mination and, if ‘so, whether: the respondent

- acted reasonably 1n the c1rcumstances.v (Holmes,
,1980 6) ' L roo ! : S

o Justlce Holmes went on to dellver hls judgement-

. e I flnd that the appellant s overall com—'
lpllance ‘with the directive was unsatlsfactory
and it follows therefore that the respondent
dld act reasonably in reachlng the deClSlon to.
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term1nate the appellant s contract of employ-
' ment (Holmes, 1980 13). S o
v~It was al&;onkmaithat the teacher be pald two months addi?
tlonal salary. Thls was. based on the fact that the teacher
-had served the school board for twelve years, dld not show
unnllful deflance in regard to complylng W1th the terms of
the respondent'’ sldlrectlve, and that most teaohlng p051tlons
for the ensulng school term would have been filled by June
1, 1980. Justlce Holmes‘reasoned that under the circum-
N stances~the appellant was entltled to more notlce ‘than he’
had 1n fact recelved | ’ |
\ Although there appears to be an lncrease in the
' numbertof cases 01t1ng poor colleague relatlonshlps and
1nsubord1natlon as reasons for termlnatlon, only two cases
tWLll be reVLewed On January 12 1973, ‘the Board of Refer— ‘
ence heard a case (Case #28 Appendlx, Boards of Reference ‘
'cases), that c1ted the appe gant's fallure to establlsh
'reasonable worklng relatlon hlps w1th her colleagues as the
”reason for termlnatlon of gontract The ev1dence showed
‘the oplnlon of the Board of Reference,:an emotlonal and un—'
"fstable teacher;{ EV1dence also 1nd1cated that the teacher
.h'blocked out what the teacher dld not want to- hear, and thls
lcaused much frustratlon for others.v The teacher appeared to_ffa

,be the common denomlnator in - staff confllcts The teacher

) 'had been transferred on: several occasrons and experlenced

the same dlfflcultles in each school It was ruled that-the ,
' school board acted reasonably ln termlnatlng the contract,_'
\ because<1n,the'Board‘s Opllen, a teacher need be a stable,

‘
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’

mature, cooperative person as well as. competent in the -

’ classroom. It was also held that under’ the c1rcumstances

,prevalllng, the one month notlce glven on December 13, 1972

was not‘adequate. The school board was ordered to pay an
|
addltlonal two months ’salary in lleu of notlce
A Board of Reference hearlng on October 30, 1979,

resulted in-an unusual dec151on (Case #7, Appendlx,-Boards '

’of'References7cases)- The appellant s contract was ter-

mlnated durlng the month of August, 1979, and was conflrmed

L4

:by the school trustees at a meetlng in the latter part of‘

'August; l979" The termlnatLOn was effectlve on September 4,

/.

1979. The dec131on to termlnate was on two grounds._
(a) insubordlnatlon,'and (b) the undermrnlng of the authorlty

of the school board. 1In hlS judgement Mr. 'Justlce Wachow1ch

stated-

a

I m satlsfled that the appellant is a- problem '

teacher, but he is not necessarlly . . . an ,
insubordinate one or one who was undermlnlng
-the system. (Wachowrch, 1979 11) - -

ll,He went on to say

. The board I‘m satisfied may have acted in good
falth ‘but did not, in my.view,, justify a sum-
‘mary dlsmlssal in law . . . . I'm satisfied
. that the law is such. that the conduct of the -
“teacher must be such that a summary dismissal
'is ohly justified where his conduct for dis-
missal. is: the same as the legal concept for
'dlsmlssal (Wachow1ch, l979 15)

.There are not sufflclent grounds, in my view,
- for: tetmination, but there are certainly suf-
- ficient grounds for other punltlve measures.
-(Wachowmch, 1979 16) :

',In my- v1ew, dlSClpllne rather than termlnatlon

would be a rsasonable measure and would in this
- case and.should be substituted for the termina- -
"~ . tion of the appellant's services. I come to
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' this conclusion by simply finding both parties
were to blame. . . . I order as follows:
that the appellant's services be set aside and
that he be suspended from this time to Septem-—
ber 1, 1980, w1th.re1nstatement into the system
as of that date ‘with no salary beyond that paid
to him to date. And secondly, there is. a con-
»dltlon attached that during this perlod of time,.
the Appellant is to refrain from making public
comment or being involved in the Respondent ’
school board affairs or from any public parti- '~
. cipation in the. school board affairs until the
‘date of reinstatement September 1, 1980. : -
(WachQW1ch 1979:17)

ThlS was an unusual dec1310n in that the teacher was suSpen—"

‘ded‘by the Board of Reference, w1thout pay, for one yearr

. At the end of the one year the school’ board was ordered to

- relnstate the tedcher in hls contract of employment 'In'a'
case of thls nature, 1t 1s falrly reasonable ‘to expect that

‘both -the - teacher and the school board might desire some type;
of mutually"acceptable “out—of—conrt"isettlement-IOng before

. the one year suspenSLOn 1s over nﬁor-example,rthe school
Aboard mlght offer the teaeher several monthS'“salary as
severance pay, in exchange for a 1etter of re51gnat10n from

ithe teacher, effectlve for the date on whlch his employment

contract was. ordered to be relnstated There is nothlng in.

‘J;Hffthe School Act to prOhlblt any satlsfactory, mutually accept—

able settlement ‘of any issue between two: partles - Some
'.Apeople feel that such "w1thout—pre5nd1ce settlements should
not be allowed . The argument is that 1t is agalnst the pub—
. 11c 1nterest that teachers who are unsatlsfactory should be
yallowed to contlnue to ‘teach . (Kerans, L972 2) The School\
’Act presently views the matter Smely as an’ 1ssue between o

two partles, w1thout any 1nvolvement of the publlc 1nterest.

™
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There is prov151on in the School Act for w1thdrawal of an

appeai and of "a notlce of termination at any’ tlme, right up
‘to the tlme that a dec1sron on the appeal is actually belng
handed down to .the partles. In the same lnstance, there 1is h\
‘no prov1smon prohlbltlng both partles from reachlng a . | |
,mutually acceptable agreement after an order has been handed
\down, whlch in. fact may be. qulte dlfferent from the order .
itself. . T | |
In the fifth 1nstance of dlsmlssal lack of disci?
- pllne and unreasonable punlshment three cases are descrlbed
On July 8, 1971, the Board of Reference refer;ed a case

01t1ng lack of dlSClpllne (Case #l Appendlx, Boards of

: Reference cases) Thls was a case of a male person who had

been employed as a. physlcal educatlon teacher by the. respon—‘

dent school board for a perlod of twelve years. "His con-

tract had ‘been termlnated for’ the folloW1Pg reasons which

. were stated-ln.the“Notlce~of Termlnatlon7 (a) your conduct
intmatterS'of discipline'have'resulted'inhcompletely unsa-
tisfactory relationshipS‘With:students; (b) your‘conduct’has
been such.that you have falled to malntaln the confldencef'.

\'and respect of the parents of chlldren 1n your classes,'
(c) your. presence\on staff has created and creates unneces—
sary admlnlstratlve problems, and - (d) your presence 1s haV1ng
a detrlmental effect\on the . morale and school splrlt in thlS
school. Durlng ev1dence, lt was presented that the teacher

: had used phy91cal force on students and. had embarrassed glrls

in phy51cal educatlon classes. Durlng his twelve years of

' *employment he was an, exce531ve wrlter of edltorlals to .the



. Edmonton Journal in which he had stated that the communlty
B was shallow and substandard, and . he had criticized. the school
system Wthh employed hlm. It was also learned that after
a. petltlon was c1rculated by the parents of the communlty |
who were seeklng hlS removal from staff, the school board
’requested his. re51gnat10n Falllng to recelve hls resigna-
tion, the school board termlnated his contract of employ—
ment. ‘The Board of Reference upheld the teacher in his -
appeal and ordered his relnstatement with the respondent
’H}school board. Reasons for thls deClSlOn 1ncluded lnsuffl—
‘cient evidence to support the grounds -on whlch the school
board was ba51ng ltS‘deClSlon'tO terminate the contract of .
thevteacher. There was insuffiCient'eVidenCe to support a
charge of‘assault on‘students."The punitive actions taken
by the teacher were not cruel nor: dld these measures cause
'physmcal damage. The Court was of the oplnlon that a parent
might normally use srmllar physmcal action on thelr own

k chlldren. The Court also stated that although “the school
_board may have th grounds for dlsmlssal in the previous
years when the teacﬁgr 's letters had appeared ln the Journal
1t did not then take actlon._ Thus, the teacher s oplnlons
whlch had then been expressed in wrltlng, could not now be :
»used to contravene the law, namely the (teacher's tenure of
contract. Also, the Court stated that petltlons fron1
vparents:prov1de no substant;ai evidence upon which to base
‘a teacher s termlnatlon. . The Board heid‘that.sustifiablef;

reasons for termlnatlon did not ex1st in this case._



136

on September 2, 1977, the Board of Reference heard a

case citing failure to maintain discipline in the clagsroom
' (case #2, Appendix, Boards of Reference caseg) . In. the oral

decision df His Honour Judge W.A. Stevenson, the role of the
. : |
Board of Reference and its reliance upon the evidence pre-

sented is summarized by the Judge.

In determining appeals from a School Board ,
where the decision is attacked on the merits

as distinct from technical grounds, the issue

for me as 'a referee is to determine what are

the reasons for the dismissal, what are the

facts, and whether these 'facts constitute a

-

proper ground for termination. :

Now, I want to make it clear and I think I
tried to make it clear dpring the course of
argument, that it is my 'view that it is the

function of the referee to inquiﬁ@ into the - g}ﬁm
facts. And it follows that the evidence be- R
fore me may be quite different from the evi- ° 1

dence that was before th " (school). Board who

did not, of .course, hawfwitnesses in the -

ordinary sérnse nor examlzgtion nor cross-.
examination’nor evidens«idnder oath. I don't

know what material wadapafpre the (school) _
Board. It is idle to: ilate on it. . ' . o )
(Stevenson, 191751,2)

: The‘reasoﬁ%@&or termination of contract centered around
., . : - ] - A ‘
'severalJSeparate_iﬁdidents;denoting lack of discipline in ~

the classrqom. To this charge, Jﬁdge Stevenson made the

following referenéé;

The-primary’red%on——or I am going to say the - .
only reason for the teacher's dismissal--ter- :
“mination put before me was as set out in.the

notice of May 13th, particularized to some ex-

tent by Exhibit 6, and came down to failure to
maintain discipline in the classroom. I think

it sbould be made -clear also to everyone here

that it.is the matters in that notice, those
letters,; sthose exhibits which ought- to. have

been considered the (school) Board. That

was the case thaf this man had to meet. o
_Stevenson,  1977:2) T . T .



"“*i;?l.“ tendent or. the (school)’ ‘Board.who may have hadfz'i 15

At'dlSClpllne 1n the classroom.‘ The respondent\argued that the'

;,petence was justlfled reason for termlnatron. However,vthe

‘c"ev1den@e was based solely around several 1n01dents deplctlng,{f‘.ir,ki,é

- a e
Judge Stevensonrls‘rernforc1n 3’hatithe\actual”reasonsl
S ° v
stated 1n‘the Notlce of Termlm tlon are the only reasons ';;
‘ijallowed toﬁée'presented. Thus the several separate 1nc1e‘ |
dents whlch denoted lack:of dlsclpllne to the school board,‘d”.
may not 1n fact be’ admrSSLble tovsubstantlate the actual " ahg

ﬁreasons stated ln the Notlce of Tegmlnatlon._ Judge SteVen—_r

s?n went on to comment on the ev@?@nce before hlm."
T have 1ooked for the cauge of causes, tHe pos—”‘ ' L
sible causeioﬁ>causes ‘and ‘on the ev1dence be- .
- fore ‘me . (and ‘I stress that it's on the evidence -
- before’ me not-the evrdence ‘before the. Superin-

different ev1dence, who may- draw dlfferent fn-"!
ferences ' Wwho' may.. put, dlfferent welght on dlf-' : .
- ferent events) ‘but on: the: eVLdence before me, o
I ‘cannot find that the dlsc1pllne problems : L. N
‘were attributable-to the incompetence or——tolf; ' B
} 1ncompetence, ‘taking ‘that: term/inits broadesb
..sense whether it be. lack of ablllty or: refusal.

o carxy ‘out lnstructLOns or: failure to carry ..
out 1nstructlons. Whatever aspect! of Adncompe= - ) o
“kence you want to’ talk about, I can't find it .. -~ - °
.here and ‘I am not talking in terms of onus at - R SR
j;,all E\have llstened to all the evidence and m‘ : g ST
R hav noted 1t is just pot here..v.' T e e

I know there is: sOmethlng wrong., There area o oo e
number of resonable explanatlons given to me. I S e
There are some others I could speculate, on but
‘I cannot . find the incompetence as being" the
cauSe.: ‘And it follows  then that-on the. materlal
- before me that the’ Appellant ought not to have '~
-hgg his - contract of employment termlnated ‘
(Stevenson, 1977 6 7) :

'The reasons for termlnatlon c1ted only a. fallure to malntaln T

»

. . o " ' » ] D ‘(
],teacher s lack of dlsc1p11ne led to 1ncompetence, and 1ncomr R

. I3

:}fallure to malntaln dlSClpllne in’ the classroom, and?%ld not-

| %‘v

'ﬁsubstantlate ]UStlflable reason for termlnatlon ‘due to. ';fhf o

e
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;_teacher 1ncompetence. /0n~the evidence.presented it was‘
s /

fnot found that the dlsc1pllne problems were attrlbutable tov
}‘the alleged 1ncompetence., Judge Stevenson upheld the

,teacher s appeal and ordered hlS relnstatement.

One case rullng on termlnatlon of contract based on_
alleged unreasonable phy51cal punlshment was: declded on.

QMarch 31, 1971 (Case #25 Appendlx, Boards of Referenci :

cases) The respondent school board had glven four reasonsvt
h';for 1ts termlnatlon of the appellant S contract. The flrst‘;v
rreason stated the appllcatlon of unreasonable phy51cal |

ljpunlshment as a means of dlsc1plln1ng a gradebelght studentr
‘-.on February ll 1971 The three-person Board of Reference ”
;ffound themselves of the unanlmous oplnlon that, on thler”f
:rground alone, the sChool board Was justlfled 1n termlnatlnd

/

i o, -
,the appellant s contract and acted reasonably in so d01ng.d,ﬁ.°

v

f'The Board took lnto account all the c1rcumstant1al ev1dence

7relat1ng to thls reason.- Thls case 1s not, howeVer, 1nd1ca, 7g”

"ftlve that "unreasonable phy51cal punlshment" w1ll always

'ﬁnecessarlly result 1n successful termlnatlon; The Board of xh*['

;”vtheference has not altogether abandoned the 1.ea that a-

”Q teacher actlng lnvioco paxentls may phy51call§ dlSClpllné a,'

| ‘;De‘s;icjné'ﬁiéns' ST \ i
Technlcalltles of AlloWable Date.’ On July 25 1972,2

: v > Eled .
hthe Bd:rd‘of Reference upheld a termlnatlon of de51gnat10n 5

.7.:

case which dealt w1th the technlcallty of date (Case #16

S




Jyaccordance w1th sectlon 83 of the School Act._ Counsel for

o \dlsmlssal of thegappeal-

F”Appendlx, Boards of Reference cases) ‘The prln01pal s

i'

ﬂdeSLgnatlon had been termlnated on 30 days notlce 1n1

K

“fy the. appellant alleged that sectlon 81(b) ‘was not complled
: w1th as the Notlce of Termrnatlon was dated July 25, 1972.
}bjThat lS, there was no allowable date for termlnatlon 1n

‘gelther the thlrty days precedlng, or durlng a vacatlon of

vfourteen or more day s duratlon.: The Board of Reference"

<ly“held that sectlon 81(b) applled only to termlnatlon of
":contract and that a - termlnatlon of de51gnatlon may be glven»f.

'uat any tlme,»and was not llmlted by sectlon 81. S

Term App01ntments.g‘OnRJuly:§ 1973, a three person

LBoard of Reference chalred by retlred Chlef Judge Buchanan

-as: consultants in elementary mus1c had not been redesmgnated'

. to; them for the 1973—1974 school year (Case #9, Appendlx,

b ol

fBoards of Reference cases) \The Board of Reference ordered
dfthat thls case be dlsmlssed because there was no termlnatlon‘f

;dof the appellants desrgnatlons as consultants in the sense-

R

r‘ln whlch the word "termlnatlon"‘ls used 1n the School Act.d

"flpondent,vthere was no appealvunder sectlon 85 of the School

ngct.,‘j The three—member commlttee expﬂalned thelr reason for

N

"9\ the' Appel&ants desrgnatlons as. consultants

within the meaning: ‘of the word "termination"

© . as @sed in section 78, the designations were S
Tﬁx’not “termlnated" by the Respondent but lapsed{f,"

. . _:;“ S \',_.4;&v‘: r ,;_u;»

'vThere w&gin ”termlnatlon by the Respondent of e

M T et | V !
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:¢'heard ‘an’ appeal on behalf of two teachers whose de51gnat10n5»f‘

,Slnce there was no. notlce of “termlnatlon" glven by the res—hp./"'

&0
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N ,/'by the passage of time in. accordance w1th the'*‘.} SR
e ;_terms ‘of.a contract entered into between - whe =~ DA
" Appellants and the Respondent.. At the end of . S
‘ " the term 1972-1973 school year, nelther of . L -
Lo [-;hthe Appellants had a designation capable of .‘ e e
R AR -““‘"termlnatlon" by the Respondent. Thelr de— 0 e oo
: v :;srgnatlons by - contraCt had expired. ' They had
. lapsed without. any action whatsoever, belng re—
- quired on the part of the Respondent :
(Buchanan,11973 7) - : .
- : oy . \
There are no restrlctlons placed_by the School Act on the

-power of desrgnatlon grantlng._ Nor are there llmlts set to

'fhthe terms for whlch desrgnatlons of teachers or non-teachers o

',(to admlnlstratlve,'supe Q f or consultatlve p031tlons ma g
A o e y

'Qbe made.. ThlS dec1510 5’ @evﬁs to reflect an attltude on

’fthe part of the Board of Reference that school boards do notitﬁl'

need to glve notlce that a term app01ntment WIll not be re—p“f"f:f‘

Lo --_-..:\

'fnewed It also appears to 1nd1cate that there rs no legal

reason to prevent a- school board from attachlng a term b_if 3fﬂ};7’,f';f

apporntment to a desmgnated p051t10n._fp;g

Notlce of Termlnatlon\and ”Reasonableness "3one'CaseT"t
ﬁdeplctlng poor colleague relatlonshlp was dec1ded on Septem—r~5ft*

v

"7fber 6, 1977 (Case #24 Appendix, Boards of Reference cases)

';fThls was an appeal from termlnatlon offde51gnatlon ;{Thg‘?;‘ﬂiwxif's-

laPPellant, a: prlnc1pal had experlenceiseveral problems W1th*i:L§l
| QQStaff the. VlCe—Prln01pal, and centralioffLCe admlnlstratorsrﬁdld‘
-whlch allenated the work relatrdnshlp.l Hls actlons amountedl»
bf,pto a. refusal to cooperate wlth centrallofflce admlnlstrators,iillgﬁ‘
;-who had attempted to help in res°1VIng?the negatlve work re—};ffhiﬁﬁq
“’lathHShlps.» He had also dellberatelyhfalled to. comply wlthfd;iedb

”lnstructlons from the Superrntendent,;seeklng of the appel—inf'

lant to cooperate ln resolvrng the lssues.v Presrdlng Judge B
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o

"McFadyen, after welghlng the c1rcumstances “in thlS case,

.is1nce the entlre operatron of the school system was based

'*tcases)

s
LI

?fglln December of 1979.’ To thlS Mr. Justlce Stevenson com—rf

dfﬂmented--'

-on; a team approacH and cooperatlon, thlS reason, as well as

' three other stated reasons was adequate cause for termlna—

cooperatlvely W1th the orln01pal Pre51d1ng Judge Mr

'ifJustlce Stevenson stated that

¢_The school board had termlnated the appellant S deSLgnat'on

¥ o 1a

upheld the termlnatlon of deSLgnatlon. She stated that

tlon (McFadyen,.1977 7)
On June 25, 1980, the Board‘of'Reference,heard*an-;'
appeal from the termlnatlon of the appellant S des1gnat10n

as v1ce—pr1nc1pal (Case #8 Appendlx, Boards of Reference

The problem lay ln the de51gnee s lnablllty to work '

Do “he (v1ce—pr1nc1pal) 1s:obliged[to'co4 B
’ operate in the implementation of policy . - - . ..
Wthh is within the principal's. jurlsdlc—v]‘ IR

: tlon. (Stevenson,v1980 ll) ff; »'. ~&-1'

;‘It seems to me thatwthe general rule (absent
© " misconduct) should be termination. at: the end
' of the 'school year. . Termination earfier means
- that the- appellant ould not find another po--
"hSltlon in ‘the interim.  This result might have
~been’ achieved: by offering him a termlnal _
: 'appoxntment, ‘terminating July 1st, with it
- open  to him in. the interim to seek a transfer
Lo re51gn the designation,: w1th ‘the ultlmate
"Vprospect of seeklng comparable employment
n.'_elsewhere. "It ought to have been made clear
o by handllng the matter in that way . that there
”"was no. reflectlon on hlS teachlng abllltles
(Stevenson, 1980 2) B :

“Tee

The Board of Reference ordered that the appellant‘s des1gna—

sl

tlon as v1ce—pr1nc1pal was to. stand untll termlnated on

[ .

s




July l 1980, unless the appellant had. by that tlme ‘chosen

‘to transfer or resrgn from desrgnatron.~ He was also en—:

‘,’tltled to be CQmpensated for the admlnlstratlve deslgnatlon_r

‘jfrom the date of school board 1mposed termlnatlon, untll

B'July l, agso The Board of Reference,‘ln handlng down thlS

vdec151on, was recommendlng that both partles to thls dlspute L

'should attempt to reach a mutually acceptable settlement by

July l 1980 ’regardlng the appellant s employment status ;ﬁ‘

w1th.the requndent board for hhe next school year.v?"

In regard to the technlcallty of "reasonableness,

"B‘a Board of Reference de0151on on March l, 1971 ordered thatg_'

lt was not reasonable for a school board to termlnate a con—.

@tract of employment when termlnatlng a desrgnatlon (Case

S #14 Appendlx, Boards of Reference cases) The reasons

sl

rglven for ternlnatlon fell w1th1n the fleld of admlnlstra—"

‘.tlon, the responsrblllty not of the appellant as a teacher,;ﬁ.

'1”but of the appellant as’ a pr1nc1pal.. In termlnatlng the _p}h

‘of admlnrstratlon,vthe respondent school board{

N i s

4

ER

contract of- employment ‘as a teacher by reas n of an error

U;,a;En\ d not as a teacher but as a prlnc1pal\1nwthe fleld

d?d not act
.4\

'ﬂreasonably as requlred by sectaon 78(2) of the Schoql Act..”

. A
T i S0 .
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5Act does not dpnfer statutory rev1ew on the merlts from

- Remedies hgainSt Board of Reference Orders _" R

»t”StatutOry‘Appeal and Statutory Review .. -
to Another Board or Courts

The School Act does not provide’for an]appeal;from '

- Boards'of-ReferenCe decisions to either'another board orﬁto

'the Courts. Therefore, thls remedy ‘is not avallable.,

Although some statutes such.as sectlon 28 of the’

'”h"ederal Court Act do expressly prOVlde for jud1c1al rev1ew

‘°vof trlbunal dec151ons on the merlts of the case, the School

Y.

redress is. not avarlable. c

v

”Judicial”Review{bY‘Way of Préfégafivé‘writsl7"

. i

All legal systems lean‘Wery heav1ly agalnst empower—

’f~;ng trlbunals to determlne conclu51vely the legal. llmlts of

) lean agalnst empowerlng the trlbunal bodles whlch.make ff~
jde0151ons 1n matters dlrectly affectlng the 1nterests of.'
'ilnd1v1duals,nto determlne conclusmvely questlons of laW';
4Cde Smlth, 1959 71 h A rev1ew of the Board‘s of Reference

i”'exerCLSe of 1ts powers is w1th1n the ]urlsdlctlon of the

msuperlor courts because 3ud1c1al rev1ew on ‘the technlcal

'Not only does the Board of Reference affect the Lnterests of
'1nd1v1duals comlng before 1t, but [ also functlons in a"

‘quaSL“jud1c1al manner.- Judrcral res &w,of Boards th e

143

°71Board of Reference deC1510ns., Therefore, thls)avenue of L

lithelr own powers (de Smlth, 1959 8) All legal systems also .

vwnot been excluded, dlrectly or 1nd1rectly, by the School Act.,af;f_7:
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Reference dec1310ns by Way of prerogatlve ertS 'is, avallable.

'"Vehlcles" are the remedles whlch one may seek from -

A , . \

ﬂthe superior courts in order to correct a wrongful deC151on
‘of an: 1nferlor trlbunal. Vehlcles for judlClal review are

of ‘two types-——publlc remedles and prlvate remedles. The\”

h‘c1tlzen can often have admlnlstratlve action controlled by

the ordlnary courts through the use of the publlc remedles-'

'certlorarl, prohlbltlon, mandamus, quo warranto, and habeas

5 orEus.. Although the prlvate law remedles of declaratlon,%p

“_ 1njunct10n and damages are tradltlonally the weapons of

AJgordlnary c1tlzens ln therr battles with each other, these '>

.1.,,,

. have been made avarlable to the 01tlzen in hls flght w1th
F 1.

hadmlnlstratlve authorltles.m Publlc and prlvate remedles

/cannot be sought together in the same actlon, except for

,'mandamus 1n Alberta.,

!, .
. 4

, Certlorarr quashes an lllegal decrsron of a lower

jcourt The end result is’ that the act or decrsron is. no
:-longer an act or dec1sron to Wthh one’ need pay: any atteno

‘tlon. Certrorarl is thefonly publlc law remedy able to

'do precrsely that ‘ In Alberta, one applles by way of notlce

of motlon for an order 1n the nature of certlorarl.

"'Certlorarr is avallable on both.grounds——jurrsdlcatlonal

hdefect and error bf laW'on the face of the record

‘

Certlorarl offers a w1de locus standl. A person aggrleVed

w1ll ohtain it as of rrght Lack of direct persOnal

.




.lnterest may be a baSlS for refusal of the remedy. There
‘ilS a shqrt llmltatlon perlod of s1x months (A R cC. 742)
allowed 'in, applylng for the remedy. Certlorarl will only
lssu% to. quash.the decrsxon of a. body that is actlng "judl—
c1ally" or "qua51:]ud1crally" as opposed to‘"admlnlstra—:

’,tively."' ThlS remedy w111 lle to quash a dec151on of a body

set.up'under*statute.

Mandamus is a prerogatlve order whlch is lssued to.
'compel the carrylng out of a publlc duty, the performance
of Wthh has been wrongfully refused person applylng

\

- for mandamus must be a person entltled in law to requlre
b_the performance of the duty in. questlon. Mandamus is the @
approprlate remedy 1f-' (al ‘a trlbunal refuses to perform |
an act stated-by statute; (bl lf a trlbunal refuses to

e
exerCLSe its power of deClSlOn, Cc) if a trlbunal in maklng

/
s

vylts dec1sion follows lncorrect procedure to reach the
'deCleon, (d) if the trlbunal‘s de01510n is wrong in some "
:,:way, ‘for example,/an excess of jurlsdlctlon, and (e) 1f7~ ’
T a trlbunal mlsconstrued the statutory formulatlon in the
usage of. "may-lf" and "Shall“lf" constructlon.v Mandamus...
is a dlscretlonary remedy and may be decllned 1f another:
legal remedy is equally avallable. '

| Injunctlon has become a general utrllty remedy for

'use.whenever no other form’ of revrew*proceedlng is clearly

'lndlcated. An lnjunctlon is a prohlbltlve order dlrected

145



to a party defendant in the.action, forblddlng the defen—

dant'to do some actlon that is unjust, lnequltable, or in-

jurlous to the plalntlff

A declaratory: judgement, or declaratlon, challenges'

subord;nate/leglslatlon. It lS a statement by a superlor
court declarlng what the’ law 15.: It may be used to maké a

s1mple declaratlon of the appllcant s legal pOSltlon, or to

*Supervise a tribunal‘s exercise‘of its powers in that‘lt may

declare an 1llegal trlbunal de01310n v01d Declaration may -

be granted where a trlbunal acts 1n excess of 1ts jurisdic-
o . : . . .
tion.

Prohlbltlon prevents lnferlor courts ox other publlc‘

bodles from performlng 1llegal acts. To date, only one

appeal from a Board of Reference dec151on has sought thlS

\
" remedy. \

“Grounds for Judicial Review

"Grounds" are reasons of error upon whlch.One may

seek a reV1eW‘to the superlor courts The two grounds for',‘

jud1c1al rev1eW‘are jurlsdlctlonal defects and non— o
- .
jurlsdlctlonal defects. The former may ‘be broken down f'

lnto: (a) jurlsdlctlonal fact, &b) ultra Vlres, and
(c) natural justlce. A non*]urlsdlctlonal defect is also
known as error of law on the face of the record.,f

| | In regard to jurlsdlctlonal defects, jurlsdlctlonal

facts are facts on. whlch.the jurlsdlctlon of the trlbunal

"
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’depends.‘ If a tribunal may purport tovdetermine a sub-
stantlve lssue for which it has no jurisdiction to do so,

-the determlnatlon will be a.jurlsdlctlonal defect. An

ultra vires act denotes a trlbunal 901ng beyong its dele-

gated power. A trlbunal decxsxon made w1thout regafd to
the partlcular requlrements.ofrnatural justice in the given

' circumstance is also a defective determination.
i " " ! ) . s - . ’ -

An error of 1aw~is:to_go wrong, but may not in-

- volve going beyond the powers presctihed in a'stathte.'
iftan authority-aets Withih'its pewers but makes mistakes;
the eoa:tS‘canhot interfere«iprcheedings:afe teéular on-

'their face. However, where there is an "error of law on

« the face of the reCord‘" the courts will\intervehe»eveh

if the dec151on is lntra v1res. FUrther,'the error may be

of any- klnd, llke a refusal to admLt relevant ‘evidence.’

N
1

The "record“‘lncludes documents upon which the dec1510n is

i

based as well as'thiJstatement of the deClSlon 1tself

and an oral statemept of reasons,may be part of the “record

‘ The follow1ng are examples constltutlng error of law-h act-

AN
:1ng on no ev1dence, and mlsconstructlon of a statute, regu—'

”latlon, etc. Error of laW'ls llmlted to jud1c1al and quasi-

judiciai bodies;

[N

Vid
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Instances of Judicial ReView

The'hriter has‘two Boards of Reference decisions
,whrch;were rev1ewed on the ground of jurlSdlCtlbnal defect
and one Memorandum of Judgement commentlng on the teachers
Kstatutory right to appeal to- the Board of Reference.  There
is only one Board of Reference case whlch was rev1ewed on |
the ground of non—jurlsdlctlonal defect. Cases appealed on

the former ground will be explalned_frrst.

$

Grounds of Jurlsdlctlonal Defect, * Case No.. l.'

N Board of Trustees of the Bonnyvrlle School DlStrlCt No.’ 2665

V. Roshan Suleman (July 15, 1971) ‘Trial D1v1510n of the.
/
Supreme,Court of Alta.: Honorable Mr. Justice Dechene.

This~Was an application for an order in ‘the nature
# .

of certlorarl to quash that portion of a dec1s1on of the
'pBoard of Reference, orderlng the Appellant to pry to the
Respondent “the sum of $4 aaa. 00 in addltlon tc a sum requrred
to be: pald in accordance with ltS Notice of Termlnatlon.

The maln grbund relled upon in support of the Motlon was -

148

that because the questlon of adequate notlce had not been be—.w

~fore“the}Board of Reference, the award constltuted a denlal
of natural justlce;> -

No reasons were given for the Board‘s order, nor was
vany transcrlpt made of the ev1dence before it. The-Respon—

dent's. Notlce of Appeal to the Board did not contaln’any

v‘complalnt regardlng the adequacy of the Appellant‘s Notlce

of Termlnatron. The,lnadequacy.of the perlod of notlceiglven'

by the Applicant to the. Respondent wasﬁneVer raised as an ‘issue .

i

1

*

i
I
3
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1'\

either in the notice*of appeal, the eyidence adduced, or

in argument, It was oniy When the oral judgenent was given

that‘this matter was raised, and counsel for the trustees

had no opportunity toibe heard in answer to the said issue.
Judge Dechene was.,of the opinion that the decision

\ of th%,Board of Reference to hold that the Appllcant had

bacted reasonably and that its termination of the Rewpon—

dent's . contract should be sustalned was a contradlctlon‘of,

vthe further term of the Orxder that the Respondent should‘be"

compensated- If the Board of Reference ware subject to the

Admlnlstratlve Procedures Act, Chapter 2, ReVLSed Statutes

~of Alberta, 1970, the appllcant would haVe been 1nformed of
any addltlonal facts in the posse551on of the Board of
Reference, and been grven a reasonable opportunlty to fur-
_nlsh relevant ev1dence to contradlct or. explaln them.' Sec—
‘tlon 8 would have requlred?the Board to furnlsh ‘a wrltten
statement of 1ts deCLSlon“gsettlng out: (a) the flndlngs of

fact upon which it based 1ts dec1310n- and (b) the reasons

for the de0151on. HaV1ng nothlng before him but the record‘

\

transmltted by the Board of Reference for the reasons stated,

above, Judge Dechene was of the oplnlon that the p.lnc‘

s

R

’pondent. ' . o - kf

i
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Case No. 2: William Glass, Applicant, and the

Honorable Mr. Justice Holmes, sitting as a Board of Refer-

ence under the\Provisions of the School‘Act R.S.A. 1970,

C. 329, Respondent, and the County of Strathcona #20 Board

of Educatlon (October 3, 1979) Court of Queen s, Bench of

Alberta: Mr. Justlce Feehan. o _ . s
On August 27, 1979, Mr, Justlce Holmes was asked to

decideﬁa preliminary objection to jurisdlctlon (Case #33,

Appendlx, Boards of Reference cases). ;The appellant argued

“that as- his emplSyment was not properly termlnated, a ques—

tion which was~raised on‘affldaVLt ev1dence, the Board of |

Reference had no jurlSdlCthn. Justice Holmes ruled that

_the questlon as to whether or not the employment had been

properly terminated was a questlon for the Board of Refer—‘

ence and was not a questlon going t3 jurlsdlctlon._ The

Board as referee had Jurlsdlctlon to dec1de,"1nter alia,

‘that issue. That_is, this was only one among other things

©

for which the Board had- jurisdiction.

At thls p01nt in the Boa¥rd of Reference proceedlngs

'yr- Justice Stevenson was asked tomdec1de a prellmlnary R
ot P e

objectlon to jurrsdlctlon of the referee Mr Justlce Holmes.

Q.Stevenson ruled that rt was clear to hlm from the Judgement

of the Appellate DlVlSlon tO“WhlGh ‘he was referred that
this so—called prelrmlnary point was a matter to be deter—
mrned on the reference. In other words, the questlon as to
whether or not the employment had been properly termlnated

~was a questlon for the.Board of Reference and was not a

.



L T T L SRR T R FUR T (R (RS A
:’, T . E . N " BN Q

' questlon gorng to jurlsdlctlon. The referee, Mr. Jusﬁ;ée

olmes, had ﬂurlsdlctlon to dec1de, lnter alla, that 1ssue.'

:'Stevenson made no decrsron on the merlts of the matter

ThlS October 3, 1979 Judgement dealt wrth an orderi

'lof certlorarl quashlng the deClSlon of the Respondent Board»
of Reference made on August 27, 1979 ‘To thls Mr Justlce .“: = //jf
r%Feehan replled that Stevenson had made no de0151on on the :
ﬁ”;matter-but had merely sald ‘that the p01nts before hlm should

4 'be dec1ded on reference. Therefore, thlS was not a deC1Sxon-
1.

subject to'certrorarl., Thrs part of the appllcatron was ;/7

G N

dlsmlssed , 4f~ S }‘ V"_ N - A;-’ﬂf" Aﬁf

Lo

Thls same appllcatlon of October 3 1979, also

'vsought an order prohlbltlng the Board of Reference f'om ff]f'
, [J. . N

hearlng the appeal flled by the appllcant on’ the fohnd‘&“ L
e el

s,

that the dlsmlssai procedure was a: nulllty.v_Ju tlce Feehan v fdﬁh:g<g5

q§\' ruled that the qurd of Reference had th “ri "j--."g St
: . v ‘ N e

or reject that argument,

that Stevenson had left that questron to the Board of Refer— ,d

o ence and that the Board had a rlght to hear 1t ‘. Justlce
’ Feehan dlsmlssed themappllcatlon. ﬁ/,ff BT P j“j T

R R
/

e It was not untll the mlddle of May,:1980, that thex
Board of Reference sat to hear/the merlts of the appeal

'*fiﬁ compllance w1th the school board's dlrectlves for mmprovement
1n teachlng was unsatlsfactory. The respondent had acted

"ﬂ,reasouahly 1n termlnatlng the contract of employment.w_“

P R PR
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as the teacher had a. statutory rlght

fflt., If the Board refused up act, a mandamus mlght have '@P
'ithe effect of the subsyquent hearrng and termlnatlon of the

'Thls appeal was allo'éd and the order of the " learned Cham—

vﬁbers Judge quashed

m"tant Separate School Dlstrlct No. 6. Kathleen May Elllott

”'of certlorarl, quashlng the dec1sron of the Board of Refer—

“1ence, Wthh relnstated Elllott‘s contract of employment

Edmonton ClVll Slttlngs, Appeal No.‘1244l'. Trlal Judge J

. ¥

M. Hope.._'v . : | J '

In thls Memorandum of Judgemegm; Court ruled that

u} @

VReference under the School Act, the Oourt should decllne to rev:Lew
‘ the matter and to leave hJ_m to h.'LS appeal The teacher s p051tlon was

'.'therefore to. remaln termlnated untll the order was set aSLde.

l
Therefore,‘the Board of Reference was obllged to hear the

- eacher s appeal on the 'erlts and to make such order as to

h:“elnstatement or termlnaplon w1th dlscretlon as to the tlme

5,¢at whlch termlnatlon ml ht become effectlve as the Board saw’

\ ~
N

PR ¢

'dbeen applled for. The Court expressed no oplnlon regardlng -

.<“~x!

;"teacher s employment n a ‘manner satlsfactory to the partles.u

N

I ‘ _ L
Case No 4.; Board of Trustees of St Albert Protes—‘ﬁ

.

A

Thls was an appllcatlon for an order in the nature

._J-

;5W - Case'No. 3: Lethbrldge Cathollc School District No.""

9, Appellant V. Arthur McCluskey, Respondent (March 8 1979)_;”‘

E

L



'51der1ng thlS matter and that therefore, 1t was bound by

’;rlghts of an 1nd1v1dual,‘and when deallng w1th those rlghts,j~

natural justlce. It was apparent from the record that these*V

hwas accordlngly dlsmlssed | : J@% "1fﬁy',_nj;s 27‘\':lf ' -;fr\

-fand/or suspenv teachlng contracts of employment and/or hj'

.de51gnat10ns.,

:f3xSchool Act.

153

The ground upon whlch the Appllcanttbased thlS

Bl

~"appl:..cat:l.on was-" that there was an error 1n law on the face

of the record spec1f1cally that: the Bpard of Reference ‘n'l“V

'“erroneously assumed that the Board of Truﬁtees was a quaSl—', o

¢ i

]ud1c1al or a JudlClal body or was. actlng as such when con—“,ﬁ

&

3

the rules of natural justlce. ﬁy&

Justlce Lleberman was. of the oplnlon that sectlon 76

'of the School Act 1mposed upon the Board of Trustees when

o

consmderlng thls matter, the obllgatlon of deallng w1th the

»vthe Board of Trustees was exerc151ng at- the least a quasr—u~‘”"'

,jud1c1al functlon, and as such must observe the rules of

1

“rules were not observed : Thls was clearly set. out in the o

~

’S-L

ipBoard oﬂ Trustees falled to act reaSOnably.p The appllcatlonﬂ

e’

Schoo boards are glven statutory power to termlnate

y. -

Allowable grounds for termlnatlon and the pro— "/

‘;cedure to be1 mployed 1n termlnatmons are also stated ln the'

. . B : A ol N N CET
- e o : . i : . .
BN ' [N o T

. N [ \‘ N B

W

'y:urecord In not observrng the audl alterma partem rule, the ,5-v7b»j“]ﬂff



 be. granted 1s not a deflnlte matter.- In one Memorandum of

154

: Sectlon 85 of the School Act grants the rlght of

- ‘ )
| S

appeal to the Board of’ Reference for both school board and

g

‘teacher in the above stated termlnatlon 51tuatlons Elther'f“'

party to. the dlspute may also seek the prlvate law remedles i :Hg;(‘st

\

of declaratlon, 1njunctlon and damages 1n a c1v11 court f‘”

! )

case. Whether or not the prlvate law remedles would 1n fact;"

‘Judgement the Court ruled that because the teacher had ‘a, ‘l“jtl

statutory rlght of appeal under the School Act, the Court

C ey rase

‘should decﬁlne to reVJ_ew the matter and should leave the teacher'f

o té hlS appeal (Lethbrldge Cathollc School DlStrlCt No.,9

"Appellant v Arthur McCluskey, Respondent (March 8 1979)

7‘Edmonton C1v11 Slttlngs, Appeal No.}1244l._ Trlal Judge J.

'statutory jurlsdlctlon Wthh 1s set out 1n sectlons 85 t?

- 88 of the Schqol Act,.and 1t 1s ]udlClal i nature.- fhe”i 1ﬁ‘;a

ML HOpe) A Supreme Court of«Canada declslon alsc held that

h“lf an appellant was entltled to an appeal to a domestlc

é-'trlbunal as of rlght, for Wthh he had no valld reason notf

'Jto pursue dlrectly, then the appellant had no rlght to an ‘3,5““

"{appeal to a Court 1f he had not exhausted hlS rlght of

P

“appeal to the trlbunal (Re Harelkln and Unlver51ty of\Reglna;p o~

The jurlsdlctlon of the Bpard of Reference 1s a A e
« : E_,_%, e

| 'B@ard 1ncorporates procedures prov1ded by statute and by s

1ﬁfa1rness of procedure to both.pa

’fBoard of Reference affects the lnterest of 1nd1v1ﬁuals

¥

,common Iaw when hearlng appeals and 1n so d01ng ensures

= 1

1es to the dlspute ‘Theﬁ o




'-prerogatlve wrlts._ﬁ.:g

. . " \ S ) : .
s / . -
. i . v

.'COMlqg before‘lt, and also functlons as a quas1—jud1§}al
v'body Therefore, jud1c1al rev1ew of Boards of Reference

E dec151ons is avallable on technlcal grounds by way of the“

K
1

e
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'CHAPTER IV

OPERATIONAL RESULTS OF THE
BOARD OF REFERENCE, 1970 —1981

Introduction

For the years of 1970 to’ 1981 the wrlter was able
to colgect a total of 49gBoards of Reference cases. Elther
E”oral or wrltten:"Reasons‘for Dec151ons" were obtalned for
all 49 cases. Access to'the records of the Board of Refer-hi-7
'ence was. llmlted because these are kept in so manyvplaces—Tra
the Department of Educatlon, thelProv1nc1al Court House, :

'the Alberta Schodl Trustees ASSOClatlon, the head offloe of the .

;;Alberta Teachers' Assoc1at10n, the head offlces of varlous

l.‘»

~':;school boards, dlstricts and countles, and many lawyers

e

_offlces.’ Dec151ons of the Board are analysed 1n two E;*
‘ftlme perlods.' (a) 1970 to 1976; ‘and (b) 1977 to 1981

'Operations:. 1970“topl§76'u“

"For: the years of 1970 to 1976 the wrlter was able'
\< )

'to obtaln a full llSt of all the people who had f11ed appll-'““

-

>~catlons for the Board of Reference. A dnstrlbutlon table

Eshow1ng,the annual numbers of appllcatlons,'w1thdrawals,;~

hearlngs and dec1510ns indlcates the attrltlon o

rate of flled appllcatlons for the perlod of 1970 to 1976

(see Table 4 1)-vv?~

e e
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The discrepancyfbetWeen the number of decisions fén;'
sdered. and the number of teachers affected is a result of. one
decxsxon hav1ng 1nvolved flve teachers, and another dec151onl
'hav1ng 1nvolved two teachers.' Out of the 38 dec151ons, only.
'30 had elther oral or wrltten "Reasons for DEClSlonS of the
' Board of Reﬁégﬁnce. The 30 dec151ons affected 35 teachers.‘
vThe wrlter was able to collect 28 of the 30 "Reasons for o
"Deo151ons. These 28 dEClSlons affected 33 teachers.' e
An ana1y51s of the 28" collected Boards of Reference
i cases (based on Tabha4 m follows, in terms of “legal consi-

3 .
: deratlons" and "economlc con31deratlons" favorlng teachers,

school boards and case dlsmlssals.. Dlsmlssal means that

s

no deciSLOn or order was rendered.

S

Operations: 1977 to 1981

Slnce 1976, the.writeriwas:able to Obtain 2l~hore
oral Or wrltten “Reasons for Dec1510ns transcrlpts, bring= . '_-.dk
lng the flnal tota% to 49 cases., These 21 cases were dec{ded
" in the b977 to 1981 tlme perlod.;.The wrlter was’ not able,
’however, o obtaln a llst of a11 the people who flled appll-_,ﬁ
catlons for appeal durlng the 1977 to 1931 glme perlod  The . B
wrlter was t°1d bY the Rengtrar s offlce that due to pere’_"g,d
R_smrel changes and retrrements,'the office no longer kept Ll
track of such ;nformatlon.; Thus, for the perlod of 1977 to

1981, 1t is: p0551b1e to look only at the trends in Boards ofh

Reference dec1510ns whlcg%the wrlter has in her POSsesslon_‘

The wrlter has no way to“?ﬁnd out if in fact there were onlyﬁ'

A
e

S
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21 decisions in the 1977 to 1981 time period.

.‘Dnring this timeﬂperiod, the decisions favoring
teachers'ténded'to'etress a"'pk of evidence to‘back up the
school board reasons for termlnatlons, based on spec1f1c '
'terms of the 1nd1v1dual employment contracts, 1ncompetence ’
_and poor: colleague relatlonshlps. " The dec1s;ons favorlng_'
“school boards tended to streSS’the school boardsl'abilities.
to act 1n good faith when admlnlsterlng varlous pollc1es |
_whlch led to teacher termlnatlons, and 1n prcv1ng that tea—l
Hchers failed to comply w1th lawful orders of the.school |
‘:boards. The one case that was dlsmlssed Case No. 3lvpre4
, v10usly discussed, dealt with the Jurlsdlctlon of the Board |
l-of Reference. Generally, school board successes ln Boards .

N
of Reference cases have 1ncreased since the m1d 1970 S.

‘thHf o a‘; N f}, R "’-‘v”f ; n‘e. ’\
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Decisions’

Categorlcal Analy51s of Boards .of Reference Cases:
1970 - 1976
Data Based on COLLECTED "Reasons for De0151ons" Table "C",
'~ Table 4.2° g
- L School , : Total
~ Category - Dismissed = Board Teacher Decisions
' Evaluation of o
Professional Co- - 4 4
Staff ’ : .
‘Reduction in . , .
Professional - 6 2 8
staff Work Force :
Suépension and-. '
Dismissal l' 5 3 -9
Designations N2 4 1 7
- Total = | 3 15 10 28
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“j:venlence of the reader, each of the general problems lS ﬂ‘f;

' restated as an 1ntroductlon to the relevant answer.“f”
‘Question 11 T

SR What is’'the SERLIE

.. Reference, 1905 to 198%g5y
x"’1905 to 1930,
school board s orde
'ftlgated cases of s»”
| from 1949 also ;"

‘t"cases. By l96_f11'

”lp or de31gnat10n dlspute dld 1n fact carry through thelr duty

g

PRI f CHAPTER v tu]fgﬂyg e_}l ‘_” ;Fh,
SUMMARIES AND CONCLUSIONS pt_ l_ «
R | L o ey
‘;'.v:Summarles' .

e

‘The Statement of summarles beglns by offerlng ans-'V

wers ‘to the questlons ralsed 1n Chapter I - For the con—

w

LA L e e ’ : : o B x KB

5 X vty

R T R I
fory: history of the Board of
A - .r . b E \. T - N . oo

o S |

as been answered 1n ‘some detall in

B

of the answer 1s now presented _ From“

| 2 V»Thisfduestion;[
Chapter IIme;%sul'“Hﬁ
‘ the duty of ‘the Mlnlster to. 1nvest1gate
a termlnatlon complflnt and to elther conflrm or reverse the
W From 1921 to 1969 the Mlnlster 1nves—l;i/

'ary dlsmlssals and suspensxons, and

seelng that people delegated by hlm to look 1nto a contract Y

and exerc1se thelr proper powers.f In cases of ordlnary con-uﬁ

tract ﬁ?smlssaly the termlnatlon could not take effect untll

4_=\

3



‘7yhich,were.bindlng‘Ongboth partles to.a dlspute.

'nQuestion‘Z-p*iJ

the Mlnlster had recelved the deClSlon of the Board of

v

.Reference.- R '=,,=f"kg“ : e

o From 1921 to 1969, the Board Of‘ReferenCe’heard

0

: appeals ln cases of ordlnary dlsmlssal : The“composition;

‘ the Board was not to exceed three members.' BOard members

. [ .
o Lo )

¢

i

‘”able Slnce 1934,'1t had the power to award dEClSlonS

Thls questlon hasébeen answered 1n deta11 in
: S

B:Cha ter III A summary of the answer 1s now presented

ermlnate and/or

""""

o

/

- suspend teachlng contracts of employment and/or dés;gnatl

’;'stated 1n the School Act Statutory appeal from school

1"jboard decrslons to termlnate is avallable to the Board of

-‘Reference.g

T
N

It lS evrdent that the School Act sectlon 78(2)

d,Vseems to prov1de the provrsron for some form of an lnqulry

o prlor to dlsmlssal harbored 1n the words, } ;*L.and_ln

'feach case the board shall act reasonably

of

'\enjoyed the power of a commrssroner. The Board S duty was
-rto make an 1nvestlgatlon lnto a: dlspute a551gned to it and

to make a report on the matter Wthh was "just and reason-

-

‘wiilt must employ the procedure and grounds for termlnatlonb;f

ons..

TN
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170,
. . £f ) |
In the Nlcholson case, Mr. Laskln stated that one requlre— S A

ment of "falrness“ was the opportunlty to make. representa—
tlons before one s servxces were termlnated It is ev1dent

d7that both the Board of Reference and the hlgher courts en-

t

dorse the practlce of a hearlng at the school board level ' dﬁﬁ

Tprlor to termlnatlon.’ The requlrement of the "form" of the‘

.hearlng seems to favor elther oral or wrltten subm1s31ons,.5

and elther "1n publlc" or*"ln camera" hearlngs, whlchever
’ ’ M -
vbest sults ‘the c1rcumstant1al merlts of each dlspute srtua—%.,

\

-tlon;,

'Q'ues'tion 3.

e

‘*,q. What 1s the role of the Board ofk 7 ; ?Ln con—-

ﬁx) \m» :

- tract termlnatlons, 1970.

,‘,C'
=

'E:are appllcable to thls tj

«Thls questlon has.'j _“ahSwered'inidetail-in’Chapter.m

P

ALl A summary~of the answerlls now presented Inv1970,5
Ethe Board of Reference became the only statutPry avenue of

“*yappeal.. To thls day, 1t hears cases of suspensron and/or

_[termlnatlon of employment contracteland/or de51gnatlons. |

L et

0'5‘ =

VBoth.the manner of de0151on maklng and the power of dec1sion B

‘Vv,maklng are carrled out judlclally.” It holds hearlngs and

‘lﬂ:obllgatrons upon the

'observes the rules of natural justlce to ensure falrness of
RS
TR

procedure durlng the hearlng. After 1nvestlgatlon and de—

2 l—;; I

P

llberatlon lt determlnes the lssue conclu51vely, and. lmposes:fd

rlghts of 1nd1v1duals.v Evrdence that

v ; L
mfthe Boardoof Reference qualrfles as ‘a quasx-jud1c1al hody 1si

,found in: the ,h'fol Act’and ln records pertalnlng to Boards

9
o2

“u‘of Reference hearlngs. The Board s dec1310ns may be



'Ifo A summary of ‘the answer is now presented  An analy51s

QBoard lS an’ excellent protector of teacher tenure 1eglsla—

ftlon in Alberta‘“ The legal precedents lendlng 1

@

-jud1c1ally rev1ewed by way of the prerogatlve wrlts on the

grounds of jurlsdlctlonal or non—Jurlsdlctlonal defect.

5]

mQuestlon 4

'How do the operatloﬁal results of the Board of

vReference, for the time period 1970 to 1981, affect the

teachlng profe551on 1n Alberta°

2
e

: Thls questlon has been answered in Chapters III and

‘:D

g,

Nqof the total number of appear@appllcatlons recelved by the‘";

3

”Reglstrar, Department of" Educatlon, lndlcates that there is

" a hlgh rate of attrltlon 1n the number of appeals reachlng

‘th""de0151on ~stage. Although statlstacs were avallable

ronly for l970 to 1976 the writer belrpves,that thls trend .

’ "‘N’H“}ymr "
.lls pmobably also appllcable to the 197$_1931 tlme perlod

afAn analysrs of the . "Reasons for DeClSIOnS reveals that the

'elveS‘i

:;the mOst to thls guardlanshlp role have been the Board'

1n51stence that school boards adhere to- the rules of natural *

, ]USthe and that school boards fulflll all statutory, pro-

55 ‘
cedural requlrements when termlnatlng a contract of employ—

Zment or de31gnatloh



g

- A.S T A. expectatlons, Justlfy 1ts contlnued exrstence’\

| for treatlng teachers dlffer@htly than in the ordlnary f

-master—servant relatlonshlp” The Board of Reference is|

“teacher recelves notlce of possrble termlnatlon of

,and 1s 1nv1ted to a school board hearlng lanlrl

3'()1

Conclusions

E T

The conclusrons, though dependent on the- summarles

i
for Questlons 1 and 2 are also dlrectly addre551ng the

~ fifth general problem of the study, namely, "What is the

3 future of'the Board.of Reference?", ralsed in Chapter I
,For the convenlence of the reader, the sub-pnoblems-are

estated as an 1ntroductlon to the: relevant answers.

\

‘Question 5.1 i "-;b Lo S R

5

‘To what extent does the operatlonal hlstory of the

ii Bgard gﬁ,Reference, v1ewed in conjunctlon w1th A, T A 'and

‘g’ . ,o,,_.

y Teachers, unllke other professxonals, nelther choose

v;_y

nor ‘are chosen by thelr cllents.' ThlS prov1des a ratlonale'

a.

'.spec1al structure to oversee the tenure relatlonshlp be ween

teachers and thelr cllents.‘ To date, the Board has promoted

:
B
i
!

~equ1tab111ty and stablllty to the process of 1nqu1ry 1n ter—.

‘mlnatlon cases.~ The Board‘s cont 1nued exrstence 1s Justlfled

as.a protector of tenure rlghtsn A contract of employment

a@rspute should go through.the follow1ng stages.i~(a)': e,

.‘r o o

b

"grounds for termlnatlon, (b) the teacher recelves not ce of

1

;,termlnatlon to be " effectlve on a specrfled.date, (c) t‘e

iy

'teacher appeals to the Mlnlster W1th1n 14 days of recelpt of

“

< "‘\ ’

172
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the notlce, and the appeal 1s referred to the Board of

Reference, and (d) the Board of Reference sets a date for
hearing of the appeal. The Board of Reference 1nvest1gatesl
and judges each case on its own merrts. |

Some of . the oplnlons expressed hy both.members of
~ the publlc;and the educatlonal communlty indicate that the
lone Judges 31tt1ng as the Board of Reference have exces—
sively 3ud1c1allzed the process of lnqulry ; The 1nformalrty
‘usually a55001ated w1th tribunal proceedlngs no longer
ex1sts.. For example, any educatlonal ev1dence requlred to
‘assist'the judge ln'reachlng a dec151on is now presented h%;“
-;elther or, bot?*counsel orrby ‘way of expert eyldence'quihe~

“\)n»

‘ev1dence is s ject to cross—examlnatlon.v Furthermore,‘some

educators have expressed the oplnlon that 1f the School Act
prov1des foﬁd&'Board composrtlon of up to nine members, then .
one Judge SLttlng as. the. Board 1s not satlsfactory Sup-

- "pdsedly, the Judge w uld not be wellﬁversed in the ten31ons/‘.
'dthat may ex1st in th educatmonal mrlleu and’ could ‘therefore
'Nnot adequately pnote -t the lnterests of the teachers.- ‘On the

-

other ‘hand, some members of the publlc have expressed the

ﬂoanlon that the Board of Reference 1s an outcome of a very
'powerful lobby group, namely the A %,A.. As such, ‘the Board
rhas supposedly glvén teachers more clout than the schOom

boards becauseuthe Board requlres school boards to meet the

i procedural. matters set out in the School Act before the

Board will consrder the merlts of a-case.; The writer w15hes
to express that she has found the judicial personnelvto be -

most apt in exerCLSlng the powers and dutles vested 1n the

»
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Board of Reference. The Board requlres that statutory pro-
cedural requirements be met by both the school board and
teacher before it w1ll hear the appeal. As such, the Board
has extended falrness of procedure to both parties in the
disputes. The wrlter believes that thls type of "procedural
expectation" by'the Board promotes stablllty to the process
of inquiry inbtermination cases.' In her years of.research,

t wrlter spoke 'to many teachers and school board members.

w” o S

She found that due to a lack of knowledge ebout what Constl—
tuted "falrness"lln termlnatlon procedures, elther teachers

. L
nor school boards were necessarily beyond “creative“ termina-
tlon processes whlch served to their .own advantage

-Both the Alberta Teachers Assocratlon and the
Alberta Trustees Assocratlon agree that all Boards of o
.Reference should praulde wrltten reasons for ]udgements
Indeed the dec151ons of the- Board should be made more

eadlly avallable to the educatlonal communlty If school

'boards and teachers would become more aware of the worklngs
of thlS trlbunal, and thereby more educated surely 1t would
lead to a more effrcxent relatlonshlp between employer and
employee. In turn, it would perhaps ‘be pOSSlble to work

out some of the less serlous<term1natlon dlsputes at the

school ‘boaxd level

Sa -

To further Aappreciate the guardlanshlp role embod1edi L

w1th1n the powers and .duties of the Board, a general dls—l

“

cu5510n of the term “tenure“ (Appendlx B) and an explana—

tlon of the entrance procedures lnto the teachlng profesSLOn

- L
£
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‘Question'S.Z'

in Alberta (see Appendix C) are available; The discussion
“in Appendlx c p01nts out that one of the most effective 1

means of removing a teacher frOm the teachlng force in

'Alberta is to have the teacher s Teachlng Certlflcate can-

ce).led. ‘ . . ‘ Cu)

Is it necessary to have a statutory body‘dealAWith
teacher.tenureiconflicts’

If the Board of ReferenCe would be done away with,

T

vthe legal remedles remazning at the teachers' dlsposal would

‘ be civil action and employmentvcontract.negotlatlons with.

,would 1nterfere w1th academlc freedom.; Dlsmlssal or threat

P

‘the varlous school dlst%%cts.

The c1v1l court route would undoubtedly result in a

o

e bulld—up of legal precedents over time. The tlme perlod

requlred for such a legal precedental bulld—u ‘ould bé long -

o,

and costly Perhaps many teachers would elt want. to,

or not be able to, afford a 01v11 Lase. ThlS could lead to

-

teachers. glVlng way to unfalr dlsmlssals, whlch in turn’

Of dlsmlssal could be used to curtall freedom. The right

of a teacher to work W1thout fear of retallatlon over trl—

“vialities 1s, of course, an meortant eLement of academlc

N

freedom

Teachers could w1th thelr respectlve school dls—

175

A

]

R

trlcts, negotlate.lnto thelr collectlve agreements items per-"

taining to_teacher tenure.: The varlety and number of such
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negotiable items could be unlimited. It is conceivable that
‘there would‘he as many different "tenure agreeﬁents“ as there
would be school districts in the,province. Uniformity of -
such terﬁs of agreement across the province would probably
not be attainahle, because each hargaining unit might not.
de51re the same terms. 'Disagreements over collective agree-
ments could be handled by elther the 01vrl court or an
Arbltratlon Board Such'Boards are, however, expen51ve;’
Also, 1ncon313tency 1n deallng with dlsmlssals due to- lack

of recorded precedents and change of personnel on the Board
'may result. The negotlatlons of tenure clauses 1nto collec—

tive agreements could be a very powerful tool for. teachers,

Cif elther the School Act or Labour Act permltted this and hf

'the Board of Reference was dlssolved Such clauses ‘may spell

out in great detail all aspects relatlng to teachlng act1v1-'
t1es and tenure. However, such contract negotlatlons coul& \

‘ result 1n a strlct "work—to—rule" srtuatlon that could become ‘\\

uncomfortable for bothrteachers and school boards.‘ A teacher s

profe551onal dlscretlon 1n relatlon to hls/her work and school

\«

N

dlmlnlshed in. favor of strlct adherence to theahegotlated
contract‘terms. If thls wege not done, the contract would

'cease to be a. protectlve to for the teacher. ' L ““»f-f*t“ ——

.change 1n profe851onal status, lf the protectlon of the
; School Act would be removed. Such an assessment would vary g ‘*
S b

dependlng on what deflnltlon of "profe551on one chose tO
N : S
use. Also, a change in status would deflnltely depend upon§@'§%

..

. P .\ . . " . i
? PN . ’ . . o . o
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&; i %"publlc opinion" of the teaching, professxon. Opinion in |

W N ~W
woet ' Yjtself is very dlfflCUlt to monitor.

‘other Studies _ ‘ . .

In conclusion, it is recommended that a comparative
'study be made of the operatlcns of tenure commissions in

‘other provinces of Canada, and in other countrles of the

Commonwealth. Such.a study could have the pufgose/gﬁ/raisnﬂﬂ

o<ing, in-educators, "trlbunal conSC1ousness,' thus making

more 1nd1v1duals aware of the adherence to or lack of ad—
herence to the unlversal rules of natural justlce, and the’

quest for procedural falrness and good falth.

It 1s also recommended that a study be’ made of the

1
g &

" at the school board level prlor to contract

i

\"1nqu1ry process

o termlnatlons, 1n Alberta and other prov1nces in Canada.

Y

_Both school boards and teachers would beneflt\from such a

@

study injthat shcrt—pomlJbs in the procedure would'bevidenéA,
- : 4 ) - '\\ o “ IS — h '
‘tifiable, and hopefully corrected.

.- ¥
-
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' 93. In and for. each Province the Legislature may exclustvely make ,
Laws in relation to Fducation, subject and aceording to the foll- -
‘owing Provisions: - ‘ : B S :
©. (1) Nothingwin.any such Law shall prejudicially affect any Right. or™
" privilege with respect to Denominational Schools which any Clgss
of Persons have by Law in the Province at the'Uri;zle,%r»::‘,?{ AT
- L . 2

(2) All the Powers, Privileges, and Duties at zh uﬁwﬁ \%ﬁ&' S

conferred and imposed in Upper Canada on tf“Aﬁ&g%fg@efﬁﬁwgqﬁawand.'
_  School Trustees of the Queen's Roman Cbthoﬁi@hdy%ﬁﬁﬁhéaff 1l be
" and the same are hereby extended to.the Dissgentient %chools af

_’v . the Queen's Protestant and Roman‘CathQZicisubjeqts in Quebec:.

Tx
a

4 L : { - o
(3) Where in any Province a System of Separateor Dissentient Schools
- existe by Law at the Union or is thereafter established by the
 ~ Legislature of the Province, an Appeal shall lie to the Governor
o General in«Council from any Act or Decision of any Provincial
o . Authority affecting any Right or Privilege of the Protestant or
" Roman Catholic Minority of the Queen's Subjects in relation to
" Education: Sl ' ‘ S

- ‘ ' e
(4) In case any such.Provincial Law as from Time to Time seems to the .
" Governmor General in Council requisite for the .due -Execution of the™
Provisions of this Section is not made, - or in case any Decision of
" the Governor General in Council on any Appeal under this Sectﬂéﬁfis
not duly swecuted by the proper. Provinetal Authority in that Behalf, -

Y . “then and.in every such Case; and as far only as the Circumstanceégof.
_each Case reqiire, the Parliament of Canada. may make remedial Laws
for ‘the due Egecution of the Provisions.of this Section aid of any

s Decision of the Governor General in Council under .this Section. ***.

A . .

AAE Section 93.was'dltered‘fbr AZberfa_by secﬁiby/l7.of The .Alberta Act, 4-5 Edw.
VII, e 3 which reads as follows: S A S A S R

' Education - 17. Section 93 of the British North. America Act 1867, shall .
“. . apply to-the said prouince, with the substitution for paragraph (1)
of the said section 93 of the following paragraph: - S

(1) Nothing in any. such law shall prejudicially affect any
- pight or privilege with: respect to geparate. schools which any: class
‘of persons have at the date of the passing of .this Act, under the

_ terms of chapters 29 and 30 of the Ordinances of the Northwest »
“Terpitories; passed in the year 1901, or with respect to religious
instruction .in any public or separate:school as provided for in
‘the said ordinances.. T e

-~ 2. In the appropriation by the Legislature or distribution
by the Government of thé province of any moneys for the support of
~schools organized and carried on in accordance with the said chapter
29 or any Act passed in amendment thereof, or in substitution there-
for, there shall be no. discrimination against schools of any class .
- described in the said chapter. 29. i T '

- - »

.. 3. Where the expression '"by law" ig employed in paragraph.

3 of the said section.93, it ghall be held to mean the law-as set '
‘out in the said chapters 29 and 30, and where the expression 'at o
“the Union" is employed in the said paragraph 3, it. shall be held = - ]
to mean the_date at which this Act comes into force.. I IS

. ) S .A]: >l, ; .
\ ; k N A - \ . . - . ; ..
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" Tenure
& , ' : '

e

! °  .As defined in a previous‘thesis study on The Board

of Referénce in‘Alberta (Swan, 19611‘University of Alberta),
-"tenure" encompasses a Set of rlghts, conveyed -and protected‘
by law,’ whereby a teacher cannot be dlsmlssed from hlS posi-

- '
tion: except under procedures lald down by statute (Swan,

1961) "Tenure teacher"‘lndlcates a teacher who’ lawfully
',,‘ enjoys such rlghts, and who therefore possesses "tenure
status" (Q%an, 1961) Several authorltles consultdéaall
agreed that some form of leglslatlon should guarantee tenure
’status to. teachers who have successfully completed a perlod
"oprrobatlonary serv1ce, They also held that leglslatlon
shouid proteCt‘tenure teachers against arbltrary dismissal’
”by settlng forth several condltlons whlch should be met in
order that‘teachers contracts may be lawfully termlnated
(Ellsbree and Reutter, 1954; Chandler and Petty, 1955-=Moore
and Walters, 1955 Weber, 1954) . The Board of Reference
durlng the time perlod of 1970 to 1980 d1d in fact serve as

\

an actlve statutory example for protectlon of the tenure
teacher. | ‘

‘While purlsts may debate the questlon whether sala—'
rled employees, worklng for a 51ngle employer, ever can be
sufflclently lndependent to be true profe551onals, the com-

plexlty of modern—day economlc ‘and socxal organlzatlons has

© o in fact.brought about employee status for,a great many

/
Y



-.tles the Qen51on between freedom and securlty has been more

confllct between the scholar s soc1al role of crltlcal inde-

pendence and his personal 1nterest in contlnuance of his

ttenure and may not be termlnated except for cause,'and then
>Only after a hearing ofvsome.klnd. Teacher;tenure systems '

are 1e§itimate attempts'to'briné order and stability te~— -

"Tattendance ln schools is compulsory, and thls compu1510n is

b B | 188

people who perform profe551onal roles and expect profes—

sronal status. Teachers, unlver31ty professors and clergy- |

\

.“men, unlike doctors and lawyers, ‘have among the tradltlonal

4learned profe551ons usually occupled salaried roles within

an employer—employee relatlonshlp., In schools and universi-

Cl

acute than in other profeSSLOnal worlds in reflectlng the‘

.salary from the 1nst1tutlon whlch employs hlm. , S ~ S
\ . - . _ S

\ _
In many countrles, and in every prov1nce and terri-

tory 1n Canada, spec1al statutes govern the teachlng profes—

_sron.v Typlcally the statutes prov1de that the teacher who

has successfully completed a probatlonary perlod obtalns

ud

a 31gn1f1cant sector of publlc empldvment.h Teacher tenure

'dprov1des a measure. of jOb securlty and to some extent fos—

"ters freedom of expre531on in the classroom ' Slnce students’

o justlfled by the theory that it 1s for thelr beneflt, lt is.

V-

: espec1ally 1mportant that the admlnlstratLVe scheme of the

.schools be shaped to serve thelr cllents., Whlle tenure-

statutes allow-for removal of lncompetent teachgrs, they :

'also.seem_to,provlde’a_reasonable balapce between the in-

tereSts4of;the‘community and the needs of teachers.’
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'Academic freedom in its teaching aspect is funda-

mental for the protection of the‘rights'and liberties of

\

! : ) ‘

the teacher‘in teaching and of the student in learning
(Joughlin, 1967l. .Academic freedom enables members of the
academic COmmunity to_researdhl inyestigate'and_teach with-~
ontbhavinc unnepessary‘restrictlons of officious supervision
placed on,their'activities{, The value of this freedom has |
long been recognized by'AmeriCan'Courts in thevrealization‘
.that if teachers do not have this freedom, the effectiveness
of the schools in which. they teach is apprec1ably dlmlnlshed
(Leder, 1975). Academlc freedom therefore requlres the pro—'
tection‘of teachers from out51de 1nfluences and pressures:
that could compromlse thelr ablllty to study and transmlt
knowledge to students Because members of the academlc
‘communlty are dependent upon teachln;\as a means of llveli-

- hoogd, a threat to_their jOb securlty is one method by whlch

‘academic freedOm can be curtalled. Tﬁ”’rlght of the teacher

BN ”

to work without fear or‘retaliation over trlvralrtles is-an
.1mportant element in: academlc freedom
It would appear that tenure is not merely an inci- 4,.

“1dent of fresh contract but somethlng approx1mat1ng¢ status"
l-—a characterlstlc recognlzed by law as. attachlng to one's
'person as faculty member,‘of Wthh he may ‘not be arbltrarlly
'dlvested (McConnel 1973) A person has a protectlble 1n~~'

: terest,'SLmllar to a property rlght in hlS employment, if he
has more than an abstract need or de51re for contlnued em-

-

.fployment. He must have more than a unllateral expectatlon o

i
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of it. Thisnlegitfmate claim to entitlement may arise
throhgh the. creation of .such an interest by a statute or
by creation of a contractuai obligation (Leder, 1975).
v

In Alberta} the School Act does to a certain extent
protect teacher employment by virtue of the avaxlablllty of
the . Board of Reference in,the three kinds of disputes here-
tofore mentioned. Alsof section 76 of the Act states that
unleesfthere.ie agreement to the‘contrary a contract of
empioyment between the board and a teacher continues in
force ‘from year to year. In the examination of Board of
Reference cases, it is evident that a teacher's contract of
employment is in fact treated similarly to a property rlght
in~ that the teacher may not be arbltrarlly dlvested of 1t
w;thout.due cause -and due process, or due compensatlon and
due process. - , D ' R

‘ There is no. mention in the School Act of tenure per

§g, or of any probatlonary perlod It is worth. notlng that

before the 1970 rev181on of the School Act, teachers did \

¢

have a probatlonary year.' Slnce the 1970 School Act dls—

- pensed w1th.probatlon, many school boards in Alberta have\
made sxgnlflcant use of the temporary or onenyear contract
"iprov1510n for teachers whlch remains. in the statutes 1n sec—
tlon 76 2 Thus, the school board is able to revxew the work
of the teacher durlng the temporary contract period. The

" net effect is the sanme as 1f there Stlll existed statutory
hprovisions;for a probatlonaryvyear;‘~1f at the end.of ‘this

temporary contract period the teacher is evaluated as being
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a.teacheéig;rthy of a continuous contract, he is then re-
" commended for the same, and thus becomes a "tenured

’;puchér," entitled to the protection of %mployment of fered
?in the School Act. |

v
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EntranCe, Ethibs, and
Employment Governancei

;"In~Alberta,‘SChool'boards canfemplOy as‘teachers

'f,only persons holdlng properly lssued certlflcates of quall—,

'hgflcatlon, as Set out under the Department of Educatlon Act,.

1970.: The Alberta Mlnlster of Educatlon has the authorlty

hﬂto certlfy teachers, and to cancel or suspend the certlfl-hf

B tcatlon of teachers The certlflcatlon, cancellatlon, or

.'h:SUSPeHSlOH is’ carrled through on the recommendatlon of:ff”'
'avvarlous school board personnel entrusted w1th1the ng of

E] / -

}Jr{‘teacher evaluatlon.v'These personnel usually 1nclude the
' 'vadmlnlstrators wrthln a school who communlcate, through

: lﬂ.wrltten word the request for certlflcatlon or suspen510n Sl

[

'f‘for cancellatlon of certlflcatlon, to the Mlnlster

o The three types of certlflcates are : Interlm Pro— f_f

fe551onal Provrslonal and Permanent Profe551onal : An In-;'

'“.terlm Professronal Certlflcate may be lssued to persons

”havrng a Bachelor of Educatlon degree, or a degree other -

'~‘than a B Ed ‘and one completed year of approved work in thef:11¢?7

“Faculty of Educatlon. A Prov131onal Certlflcate may be

¥ 1ssued to people who are admltted to the second year of the e

RETI

’a_B Ed. program on the ba51s of belng e1ther*7 (a) the holder'f-"”

’of a ]ourneyman 's certlflcate or 1ts equlvalent,_or (b) the_l;

holder of an approved certlflcate or dlploma from an accept—f'

‘ijable school of flne arts, and both_categorles (a) and (b)

'.must successfully complete the thlrd year of the B Ed



L <3 :
e L' -

v N _ \ , ‘ : , e
r,/{a’rogram An Interlm or PrOV151onal Certlflcate may\be :
1ssued only to a Canadlan c1tlzen or a landed 1mm1grant.x A

'Permanent Profe351onal Certlflcate may be 1ssued to persons

°

hav1ng successfully completed two years of teachlﬁq or re—"

r%lated profeSSLOnal experlence, prov1ded that the person has -

’rfflrst quallfled for an Interlm ProfesS1onal Certlflcate.ypAg"

! \
AN

"Permanent Certlflcate may be lssued only to Canadlan crtlzen
or a Brltlsh subject who holds a certlflcate 1ssued under

*.the predecessors of the regulatlons as stated 1n the Depart-

h,ment of Educatlon Act l970 A certlflcate 1ssued to any
' person who is. not a Canadlan c1tlzen shall be cancelled seven

a

':years after the date of lssue of the certlflcate, unless the Qtf*

”jfcertlflcate holder proves to the satlsfactlon of the Regls—

S

trar that he has become a Canadlan oltlzen., A more detalledf'"
'Hp?appreCLatlon of the above may be. galned from a readlng of g

,\Y“Appendlx B. 2
: ﬁi; 7 ; The government has granted teachers the pr1v11ege of;

’Qa form of self-government.. The Teachlng Profe351on Act (see"'

“h"Appendlx C) establlshed and constltutes a body corporate andlxm"'
Qipolltlc.u The Assoc1atlon can take any measure 1t deems neces—v

-?sary 1n order to glve effect to any pollcy adopted by lt w1th:;
S S 1 . . .
jf*respect to any questlon or matter dlrectly or %ndlrectly

e SRR

_”affectlng the teaphlng profe551on.r The objects of the Asso—_5?! 

'01at10n are. (a) to prov1de the cause of educatlon 1n the
' fprOV1nce“ (b) to 1mprove the teachlng professldn,;KC) to ‘
arouse and 1ncrease publlc 1nterest 1n the lmportance of edu—h:
':catlon,‘and (d) to cooperate w1th other organlzatlons and ?r,:fv"

d‘bodles 1n Canada and elsewhere hav1ng the same or llke alms

- L A

RN
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'fled teacher who pays the yearly dues Wthh entltles hlm/
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v

and objects. School boards may employ only teachers who —

.

are actlve members of the ATA ' An actlve member 1s a certl-

1rher to membershlp 1n Alberta Teachers Assoc1atlon.‘

The Alberta Teachers Assoclatlon dlsc1p11nes teach—'

ers who breach or Vlolate the ATA Code of Ethlcs or the'
l

,_ATA Standards of Professxonal Conduct (seetAppendlces D and

“t'E; respgctlvely) The Teachlng Profe551on Act grants the

h

5s10n to establlsh a Dlsc1p11ne Commlttee pursuant'

. 'ifpto the DlSClpllne Bylaws of the ATA (see Appendlx F) The

TTDlSClpllne Commlttee hears and decxdes on cases of et?lcal A7"”

-or profe551onal v101atlons as. stated in Appendlces Ct\\;and

""E. A person who is found gullty by thlS Commlttee may appeal

f3»5to the Teachlng Profes51on Appeal Board Wthh lS also es—

"EImonetary flnes and/or expu151on from actlve membershlp in the e

”lp’board

.ﬁgthls Teachlng Profe551on Appeal Board 1s determlned by the'

'iAlberta Teachers Assoclatlon. If a teacher 1s expelled

‘,from actlve membershlp he may not be employed by any school yp -

'v.certlflcates of quallflcatlon.- The varlous grlevance"‘

Ly

Jtabllshed.under the Teachlng ProfeSSLOn Act.f The dec131on'ofy

¥ majorlty of ltS members and 1t is flnal and blndlng on allji 5!ﬁf¥f

i o

?("paFtles Dlsobedlence of these dec151ons may result 1n

¥

Yo @

',/5' In summary, entrance 1nto the teachlng profeSSLOn lS/‘

._yregulated because school boards may employ as teachers only

':]persons who are both actlve members of the ATA (see Appendlx NN

-.’uu

- T
.




. termlnatlon from de51gnat10n. Other employment matters‘
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»mechanlsms set up w1th1n the teachlng profeSSaon deal

'-ba51cally w1th lnternal profe551onal matters such as\teach-

!
er versus teacher complalnts. The Board of Reference) es—'

,tabllshed by the School Act (see Appeﬂﬂlx G) sectlons 84 to ‘y\'
‘7_88, handles teacher—school board dlgputes arlslng out of '

suspenSLOn from contract termlnatlon from COntract, and u‘:“‘~~§¥

such.asl"condltlons for employment" and worklng condltlon\i'nn;_ .

"'f;and‘"employment beneflts" are governed by statutory prOV1— t\n

N
[

-51ons, such as those found in. the School Act and the Labour e

7
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Regulahons Govermng Certification of Teuchers under the

Depurlment of Education Act

-
.

.

The regulatio‘ns;__sleted below were issued on June 23,

31975, ‘Minor changes in wording and ‘numbering have
been ‘proposed for the next pubhcaﬁon of thus document

/

1. In these Redulatlons

(a)- “acceptable‘" or- “approved” meahs respectx\ely,,

uacceptable to the Minister or approved by the Mlmster,

(b) “Acceptable offlcer“ means, :
) (i) a Supermtendent of Schools appointed pur-

suant to section 63,. subsection” (1), clause .

(a). of The School Act, or '

(ii) an .inspector of schools - employed by the.

Depa—tment of Education, or
(iii)" an e.lu\.atxonal consultant employed by the
) Department of Education, or . y

(n) any ‘other person’ authortzed in wntm“ by .

the )hmster, - : LR
(Y * l”..:velor of Educatlon degree” means a deﬂree

granted on completion: of a four ‘year program in a-

: Fa :ulty of Education of-a unuersnty in Alberta;

(d) /‘certlncatc" nieans a teachmg certnncate issued .

‘pursuarnt to these’ regulauons or the predecessors of .

. these ‘Teguiations;

(&) “Jounesmans cemfxcate
~of :proficiency issued purauant to- The - Tradésmen's

' Qualexcatton Actor a certificate of qualification 1ssuedv ;

pursuant to The »\pprent;' ealnp Act;

(£) “landed unrmvrant‘ means a person Ia\vfully ad«

mitted to Canada t'or petm:ment residence;
S (g). "th;ter" means the \hm;ter ol Educatxon

| INTERIM PROFESSIONAL CERTIFICATES
Interim Professnonal Certificates

e

g 2. A person may be issued: an lntenm Professxonal

Certificate where that “person

(2) was admitted to a Faculty of Educatron of a um-‘." \_ '
versity in Albecta for the 1968-69 academxc yedr-or any -
thereafter"3 and. obtams a Bachelor of

- academie: year
o Eduecation degree, or

(b) holds an acceptable degree (other than a de"ree o
“in educatxon)» from a3 university in-Alberta or from any s

: “other: approved institution -and completes ‘one year .of
Cag pm* ed-work in a Faculty of Education of a. unlversxty
in Alberta or at any other approved institution, or

(c) holds an acceptable 21egree in educatxon from-an .

[ institution outside of Alberta and ‘completes any addi-
tional period of approved work: that may. be prescribed

by theMinister in a Faculty of Educanon of a university -
Lo inc Al srtac, or: equnalent work at ‘any- other approxed ,

‘ mstltu'xon : ‘ . : A

‘r't

. Provisional'Certificates" '

mcludes a certxflcate :

o

3. Subject to scctionzpi‘l, clause (a), lan .Interi}n Pro-

fessional Certificate expires on August,31 of the third =
_year following the year in which it was issued.

<

4.(1) A person may- be 1ssued a. Pronslonal Certnft

i cate upon application therefor made pl‘lOl' to September

30, 1981, where that person
“(a) was admitted to the second year of a Bachelor of

Education degree program in’ a- Faculty of Education
"of a_ university .in Alberta for the 1973-74, 1974-75,
: 1975356 1976-77, 1977-78, 197879, or 1979-80- academic
- year or to a-program at an’ appro»ed mstltutton outsule
. of Alberta on the basis of being. .

C ) the holder of a_ Joume)mans certxflcate or. 1ts

' equivalent, :
(ii) the holder of an approved certmcate or dlploma
from an acceptable school ‘of l‘me arts, and
(b) successt’ully completes the thlrd year -of the ®
Bachelor ‘of Education degree proaram or acceptable

.fequn alent \vork at the approved institution as the case .
,may be.. s

.

5. \A persoh'may be issded :a Provisional Certificate

‘ “upon’ applrcatmn therefor ‘made prxor to September 30
s 1943 where that person - :

{{a) has" completed the third year of . a Bachelor of
Education -degree program: or. acceptahle equwalent
work at a univ ersxty in Alberta, or :

(b) has completed equrvalent work at an approwed
mstxtutlon outsxde of Alberta. .

6. Subject to section 11, clzitxse (a), a Pr'dvrsional
“Certificate -expires on’ Au0ust 31 of the thxrd year folr

lowmg the date of its lssue

-3
. (1) Where the holder of a Provnsnonal Ccrtmcate

: Vdoes not quahfy for an Interim Professional Certificate

and prior-to the date of explry\of theb?rovxstonal Certi-

‘ficate .

(e) furmshes to the \‘llmster acceptable evidence of

~the completxon of turther academic work towards quali-

fying for an. interim Profesexonal Certificate, and :
(b) obtnms a recommendatron for an extension from

'"‘an acceptable officer on-the basis.of satlsfactory teach:
ing expemence ‘the \lrmster may extend the term of the
“'-Promstonal Certxfrcate for. one year.-

(2). The Mlmster shall ‘not grant more than three+ :

extensions "under tl'us aectxon m respect of any Pro-

B visional Certmcate

’ ”POOR PRINT
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:rmanent Certificates
s. Subject to sub‘section (2), where a person

(a) holds an interim cernfrcate of any ‘class issued
ider - these regulatnons or any’ predecessors of these
dulations,

(b) has completed while holdmd that certmcate two

:ars of eaching or related professxonal experience in .

iy oné of. the. followmd
(1) a school in. Alberta or the Northwest Territories

“that uses a course of study or pupzl program

prescnbed or approxed by the \hmster ohEdu-
cation, or

(ii) a vocational, techmcal or a”rlcultural school or
institute or agricultural and vocational ‘college
operated by the Minister of Ad\ anced Educatgdn
and Manpower, or .

“(iii) a puhlic. ¢ollege under The Colleges Act or a
private college as defined in The Colleges Act,

4 S o o .

(c) obtains the. recommendation ef an’ acceptable
fficer, that person may be xasued a permanent certxn
ate of the same class. :

(2) On or after Septembet 1, 1976, a person holding
n interim certificate of any class issued pursuant to the
:gulations in effect prior to- September 1, 1968 shall
ot hd issued a permanent certificate other than a Per-

anent Profes;xbnal Certificate ‘and then only. where .

1at p*rson has first qual fied for an Interxm Profes-
romI Certxflcate under Sectxon 2.

‘ertifieate lésued Under Former Regulatiens

9 (1 A person who holds an mtenm certmcate of .-
ny class issued under the redula’wns in effect prior tol '

eptember 1, 1968 may’ .

(a) be' mued an Interlm Standard Certmcate on com-
letion of the second year. of a Bachelor of Education

egree 'if: the. apphcatxon therefor is made pnor to:

ru"u:.tt/’i ; 1976; .
/(b) issued an Interim Professxonal Certxfrcate on

umplet.on of the third year of a Bachelor of Education’
legree’ program if the application, tt‘ere{ore is made -

nrwr to Au"ust 31 1976. .. l

(2) A person \\ho holds a permanent certmcate of

iny class issued under the re ulatxons in effect pnor ta
jeptember 1; 1968, may \

"(a)»be 'issued a Permanent Standard Certificate on

rompletion of the second year of a ‘Bachelor of Educa-
ion dezree program if the appllcatlon therefore 1sv

aade prior to Auﬂust 31, 1976; G
-(b) be i:sued a Permanent Professnonal Certxhcate on

:ompletion of the third year of a Bachelar.of Education ..
legree program if the application therefor x; made prlor =

0 August 31 1976

0.

(3) Sub]eet to sectnon 8, subsectron (2), a person who

1old> ‘a certificate lssued under the regulafions in effect

Powers of thve Minister

7

prior to Scéptember 1, 1968 belonging to a class of certi-

ficate shown in the first column of .the schedule to.

these regulations, may ‘be issued a certificate of the
class shown opposrte in the second column in that

'_ schedule. ' i ‘

Restrlctnons

10. (1Y A permanent certmcate of any-class may be

issuedionly to
(a) a Canadxan cmzen or

(b) a British subject who holds a certificate |ssued
vunder the predecessors of these regulatlons :

(2) an mtenm certificate of any class ora Provisional
Certificate may be issued only to a Canadian citizen or a

: 1anded immigrant..

(3) A certificate rssued to any person who is: not a

‘Canadian citizen shall be cancelled seven years after the '

date of issue of the: cértificate unless prior to the can-
cellation date the holder of the certificate proves to the

- satisfaction . of the Registrar that he has become a Cana~
- dian cmzen

(4) Subsectlon (3) does not apply to a person who
holds a certificate (of any class) issued under the pre-

decessors of theae re"ulatxons

11. The Minister may.

(a) extend or reissue any person's certrfxeate on such

\terms and condmons as he consrders necessary and
roper Lo , o

(b) issue letters of authonty (which shall be deemed

to e certificates under these regulations) to persons

with aeceptable academic and professional or technical '"

qualifications not otherwise qualified for’ certificates

. under these regulations, on such terms and conditions:
: 'as' the Minister considers necessary and proper;

‘(¢) extend the range of grades which ‘may be taught -

by.a person who holds one of ‘the certificates hsted in.

the -schedule to these re"ulatlons,

~{d) extend any time perrod presc’rﬂ\)ed by these regu-

lations for the completion" of any worlg or the. makm" of
any applrcatron

3

*12. The Mlmster may cancei or.s spend any certifi-

[ cate for cause, -

13. (D Cemt‘lcates shall be sxcn 'd by the Mlmster.‘
*"or the Deputy Minister of Education. and by the Regxs-
. trar for the Department of Educatlon :

(2) The smnatures of the \Ilmster the Deputy mes- '
- ter of Education or the Registrar for the Department of
Education may be mechamcally reproduceu ona certxfr?

cate

11‘

POOR PRINT

_ The Redulatrons reapectmc Certification of
_ vTeachcrs. filed as Alberta Regulatron 265/70 are hereby
rescmded} i
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The Teaching Profession Act
~ (CHAPTER 362 R.S.A. 1970) -
3y
1. This Act may be cited as “The Teaching Profes -~ OBJECTS

sion Act”, .
: ' , Ve
INTERPRETATION -

‘2., In thxs Act

(a) *“association” means 'I'he Alberta Teachers

Association; :
' (b) “bylaws" means the bylaws of the assocxa-
tion;

' (c) “Da p:rtment" 'means the Departmenl; of
' Educatlon

(d) “executive ‘council” means . the Provmcxali

Ex:cutive Council -of the association;
' (e) “executive 'secretary”
executne ‘officer. of the association; -
{F "member” means a member in good stand-
'mg of the association; -
- (g) *“Minister” means the Minister of Educa-

tio_n;'

“of a school or a school.division; the council of a city

~ or.town operating under The Mummpat and Schoolr

) Admznhtratzon Act; .
A1) “supermtendent" means a- supermtendent

appointed by a school board pursuant to The School

Act ind the teacher, if any, who is appointed by the
school board to. be his chief deputy; :

(i) *“teacher’” means a ‘person holdmg a per-
manent -or temporary certificate of qunliﬁcauon as’a

.teacher issued by the Minister under The Department )

of Fdncation Act.

' THE AL BERTA TEACHERS' ASSOCIAT!ON

3 (1) There is hereby established and const:tuted
under the name “The "Alberta Teachers’ Association”
a body corporate and politic.

- (2) The association may. take any measure that is
-not mconsistent with the provisions of this Act, or of

daems necessary in order to gue effect to any policy
ad ipted by it with respect to:any question. or matter
‘dierctiy or Indirectly nffecting the teaching profession.
{3) The association may acquu'e by gift, purchase or.

" dispose of real and personal property, for the purpose
of carrying into effect and of promotmg !he objects
nd designs of the assocxauon.

means the - chief :

(k) *“school board” means the board of trustees

“any” Act or regulation of the Province, and that ‘it

otherwise, ‘and. may- sell, mortgage, lease or otherwise. . .

4. The ob]ects of the association shall be
** (@) to advance and promote the cause of
education in the Provmce, :
(b) to improve the teachmg profession
’ (i) by promoting and supporting: ‘recruit-
ment and selection practices which
ensure capable candldates for teacher
education,
" (ii) by - promeoting and supporting _ade-

quate programs of preservice pre-

. paration, mtemshlp and certification,
(iii) by promoting the establishment of
v»orkmg conditions . that will make
possible the best level of profes-
sional service,

(iv) by organizing and supportmo groups ,

‘which tend to improve the knowledge
and skill of teachers, )
(v) by meetings, publications, research
: and’ - other activities designed o
maintain and improve the compe-
-+ tence of teachers, and
- (vi) by advising, assisting, protecting and
disciplining . members in the dis- ~
charge of their professional dutxes
and relationships,

(c) to arouse and increase public mterest in
the 1mportance of education and public knowledge of
the aims of education, financial support for educatxon.
and other education matters, and

- (d) to. cooperate with other organizations and
bodies in Canada and elsewhere havmg the same or
hke alms and ob;ects. :

. MEMBERSHIP

5. (1) Subject to this sec!ion the' employment of a
teacher by -a school board, other than as a superinten-
““dent, is conditional upon the teacher being and con-
tinuing to be an active member of the association.' ¢

(2) When a school’ board employs a teacher, other-
than as a superintendent, the board. shall’ notify the

~ association in writing of the name of the teacher, the

- of salary to be pald and- notwithstanding subsection

(1), the employment of the teacher by the school .
-+ board is valid until the assoclatxon notlﬁes the schoal

I pOOR PRINT

date of commencement of employment and the amount

% upreuve illi51b1e"

201 -



LEGISLATION/TEACHING PROFESSION ACT

139

board in \»ntmg that the teacher is not an -active
member.

- (3) When a teacher who is employed by a school
'board other than as a superintendent ceases to be ap
active member, the board’ may continue to employ the
teacher until the association notifies the board in writ-
‘ing that the teacher is not an active member.

6. (1) The membershnp of the association is com-
- posed of active, associate, hfe, honorary and student
membeérs.

(2) Only teachers who are employed . by school
boards, other than as supenntendents. may be actw
members of the association. .

(3) The assocmtlon may grant associate, honorar\
life or student’ membership to any person who mcct<
thc conditions pxescnbed b\ the bylaws

7. (h Active membem h:\\c the right to vote and.
subject to the by-laws, ‘have the. right to hold office in
the association.

(2) Associate members have the right to vote and.
subject to the by-laws, have the right to hold office in
the association. but are not subject to the. provisions
of ‘the bhy:laws relating to discipline and approved by
the Licutenant Governor in Council pur:,uant to’
section 13.. subsection (1).

(3) Life, honora
the right to vote or to hold office in the association

~and are not subject to.the dlscxphnary prouslons
~ conta med in this Act or the bylaws- .

BYLAWS

8. The assocxatxon in general meeting may pass

“bylaws not inconsistent with the provisions of this Act

- . or any Act or regulatxon of the Province concerning

(a).the election of .the executwe councxl and
officers of the association,

(b).the formation, government, management and
dissolution:- of local associations,

{c) the management of its property and affairs
.and its own internal organization and administration,

(d) the ‘maintenance of the association and the L

fixing and collecting of annual and other- fees,

(e) the time, place and conduct of the annual and

ather meetmds of the assocxatxon, )

(f) standards of professxonal conduct, a code of

ethics and: the establishment of a dxscxplme committee
and the discipline ol members for breaches of such
standards, and

(g) all such other mattexs -as- are deemed neces-
sary-or convenient for'the management of the associa-
tion and the ‘promotion of its welfare onthemnduct of
its business. ' .

‘ 'GOVERNMENT OF ASSOCIATION

.9, The association shall be -govcrned by an annual
. general ‘meeting, which shall be. held .during Easter

- and student members do not have .

week of each year or at such other time ‘as the execu-

tive council deems expedient.

10. The, annua’l general meeting. shall be composed
of the officers, the executive council and, as provided
by the bylaws the delégates from local assocxatlons. ,

11. (1) The business of the: assoclation shall be

 transacted and carried on by the executive council.
(2) The executive council shall be composed of the.

officers -of the association and at least seven other
persons whao shall be elected by districts;

12, 'Every active, associate and student member
shall pay such fees as may be fixed by bylaw.
\ * [ :

. 13. Every school board shall deduct. the member-
ship fee to the association from .the salary of every

. teacher it employs other than as a supermtendent and

shall pay the membership fees and furnish a-list of

teachers in its employ.each month to the association.

' ]:4 Nothing in this Act shall be deemed to inter-

.. fere with the rights of separate schools as provided in

The ‘School Act. v

'DISCIPLINE . : ; - .
15, (1) No bylaws relating to discipline and no

amendments or repeals théreof are valid or take effect
until approved by the Lieutenant Governor in Council.

(2) Where any witness has been  served with a
notice to attend and give evidence before the discipline

" committee constituted pursuant to: the bylaws of the
" association relating to discipline, if the witness

(a) fails to attend in obedience to the notice,

(b) fails to produce any baoks, .papers- o "other -

documents in obedience to the notice,”

(c) fails in any way to comply with the notice, or

(d) refuses to be sworn or to.answer any questlon

o allowed by the commlttee.
- he is liable to attachment upon application by hOthQ

of motion to a judge of the. Supreme Court and. -may be

punished as for contempt of court and, where ths.

witness is the member whose conduct is being investi-
gated, the failure or refusal shall be deemed unprofes-
sional conduct within the meaning of the bylaws of the
assocnatnon relating to dxsczplme. :

16 (1) An mvestlgatmn may be made with re-

" spect to the professional or ethical conduct of any

active member but no disciplinary action shall be

taken against 2 member unless a hearing has been held
by the discipline committee. '

(2) Where it appears that a’ former member has

"_been guilty of unprofessional 'or unethical conduct )
while he was an active’ member, disciplinary proceed-
-ings may be instituted against him “at any time within

6 months from the date he ceased to be an active. mem-’
ber, in the same manner as if he were still an active
member. ‘

27, (D) An accused person shall be gwen at least .
ten days’ notice in writing of the matter to be heard

. and of the time and place of the hearmg by the
'dxscxplme comrmttee :
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(2)' A person is deemed to have been given notice
under this Act if it is delivered to him personally
or if it .is posted in a prepaid registered envelope
addressed to his place of residence as shown m the
records of the association,

(3) The discipline committee may hold the heanng ‘

in the absence of the accused person if notice of the
hearing has been given in the manner and In the time
prescribed by this sectiof:

18. (1) In every hearmg the discipline’ committee
shall
(a) allow the accused person to be represented by
counsel,
(b) hear all’ evxdence in support and in defence of
the complaint,
(c) decide the guilt or innocence of the PG’X’SOn,
] _and
-(d) notify the accused person and the executive
-council of its decision and the penalty, 1f any,
it rccommends as being suitable.

(2) Al evidence given by witnesses at a hearing
shall be given under. oath which shall be administered -

by the pérson presiding at the hearing.

(3) An accused person who has been found guilty
by the discipline committee may, within seven days of

_notification referred to in subsection (1), clause (d),

by written notice to the executive secretary, request a

. hearing before the executive council to make répresen-

tations on the question .of_ the penalty to be. imposed.

(4) Upon receipt of a request-pursuant to subsection
(3), the executive secretary shall

(a) make arrancements ‘for the heanng requested -

~and .
(b) Bive the accused person not less than 14 days’

notice in writing of the date, place and time

of the hearmg

19 (1) The executive councxl shall .consider ‘the
decision of the discipline committee and the recommen-

daticn and representation (if any) made by or on be- |
cson on the quest.lon of- the
, penalty and may thereupon :

half ‘of the accused per-

{a) expel the accused person from the assocxatlon,

.. or? '

(b) spspend the accused person from the associa-
tion for any penod of time it considers proper,

- or:
(¢ c) reco'nmend to'the \I.m-rster that he suspend or

carcel _the- teaching cemﬁcate of the accused

- per.v)n, or

(d) requxre the accused person. to pay a ﬁne, or

(e) requlre the accused person.to pay a sum of’
Te \ ’ - - g L. )

\
\
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money calculated by the courcil as the costs
of the hearing, or
(f) discipline. the accused person in any other
way it considers proper.
(2) The fine required ta be paid and the costs, under
subsection (1) are recoverable as a debt owm" to the
association. . -

(3) The executive council shall. notify the accused

.person of the penalty it imposes.

20. (1) There shall be a board to be known as the
Teaching Profession Appeal Board which shall be
composed of three members, one of whom shall be

appointed by the executive co,uncil‘and the other two -

by the Lieutenant Governor in Council, each.fo hold
office until his successor is appointed.
“ (2) One of the members appointed by the Lieuten-

“ant Governor in Council shall be a judge of the distrlct

court of Alberta who shall be the chairman.

(3) The registrar of the Department shall be the .
- secretary of the Boarde

- (4) The Lieutenant Governor in Councrl may fix tiie
remuneratxon of the members of the Board.

21, (1) A ‘person who is found guilty of unprotes
sional’ or unethical conduct may appeal to the Teach-
ing Profession Appeal Board within fifteen days from
the date he istgiven notice of such finding,

_(2) Every appeal shall be commenced b\ delivering
a written notice of appeal - to the redistrar of the

.Department and to the executive secretary of the asso- -

ciation. )

(3) The refnstrar of the Department shall notify
the Minister, the executive council and the person of
the time and place of the hearing of the appeal.

(4) All parties to the appeal may appear in .person .
or by counsel. .

(5) Upon hearing the appeal the Board shall review

.the evidence adduced before the disciplinary commit-
. tee and the findings and report of the discipline com-

mittee and the executive council and-may
(a) affirm or reverse the: declsxon of the dxsclplme
committee, or :
(b) if the decision is afﬁrmed confirm or vary any
penalty imposed by the executive council.
(6) The decision of the Board shall be determined
by the majority of its meémbers and is final and bind-

‘ing on all parties. .
(7) The decision of the Board shall ‘be conveyed in

wntmg to all parties to the appeal. » .

22 A person who contravenes thrs Act or any of
the bylaws made hereunder is guxlty of an offence and
liable on summary conviction to’a ﬁne o£ not more
than twenty ﬁve dollars.
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Code of Ethics

The Code of Ethics shall apply to all members, and the term “teacher” as used
in this code includes all members of The Alberta Teachers’ Association. A
complaint of violation of this code made to the Association by any person or
group shall be regarded by the Provincial Exccutive Council of the Aszociation
as a charge of unprofessional conduct under the Diséipline Bylaws of the
Assoclation. Excessive or flagrant violation of the Standards of Professional

Conduct by any member of the Association may also lead to discipline charges

being laid against that member,

. The teacher does not criticize the professional competence or pr:.fessional reputa-

tion of a colleague except to proper officials and then only in confidence and after
the colleague has been inforined of the criticism.

[

. The teacher recognizes the Association as the official spokesman ollvthe teachers

in Alberta. Individuals or groups purpomng to speak on behalf of teachers to
the officials of colleges, institutions or universities, or to the government, its
members or officials, on matters affecting the interests of teachers generally, do
so only with the prior consent of the Provincial Executive Council.

. The teacher provides documents relevant to engagement or advancement requested .

; by the employer.

The teacher adberes to collective agreements négotiha'te'd by the Association.

The teacher fulfills contractual obligations with an emploser until released by
mutual consent or accordmg to law,

]

The teacher does not apply for nor accept a colleague’s posmon before it has been
declared vacant. .

The teacher does not divulge in(ortﬁation received in confidénce or in the course

of professional duties, except as required by law, or where, in the judgment of .

the teacher, it is in the best interests of the child.

The teacher does not accept pay for tutoring his own pupils in the subjec'fé in

which he gives classroom instruction.

’

The teacher does not use his professxonal position for personal profit by offermg
goods or services to his own pupils or their parents.

POOR PRINT
upreuve i lli sible

e S s o

11

205

— S -

e =t e ———— — - -

s s s

S it e ann ot et et h BT S S M B s S0 hihdt Sate

B AT T A




e

N{lw,fAPPE&DIx{H'
e T T

T . - i . e %

i

S 'S$TANDARDS OF PROFESSIONAL CONDUCT =

R :
B : :
" -
o Y i
L : K
- ’ i - '
: - .
2 N M - :
< . L . 2
. N 3
o V s v oA &
T . ST .
o N B i - 3 '
® A o -"’ .
. T o ~ i [
I Y v L ; .
I3 B v : :
vy %* . . e -
- . U - . N 9 !
AP i IR . ) ;
i . S 5 N } .
ca - . . S :
S : S a3
A - Lo 5 ¢ :
- Lo o L G ."(_’\v
. = S 5. .
o : o ' L
N . [N . . i
- i ) - L
5 s ° . 3 PR L . o
5 S NERS °
o N - ‘
7 .
> Al S .
i N . o -
Fe v RN l L
o e L - ~ . -




g e B T et . * MEMBERS HANDBOOK e

Standards of Professional Conduct

The Standards of Protessronal Conduct shalt apply to all members, and the
: term “teacher” as’ used -In_this statément .of standards includes all members
~‘of The Albérta Teachers’ Association. This statement does not attempt to define - R
e+ all'items of. acceptable conduct. These items are’ minimum standards of pro- P RS
“fessional behavior which members  are: ‘expected to ‘observe;’ Excessxve orc e e
" . flagrant vlolatxon of the Standards of Professronal Conduct by any member of "

ST the Assoclatxon may lead to a. charge of unprofessxonal -conduct under the :
Dlsclplme Bylaws of the Assocxatxon .

l. -'l'he teacher shall dxagnose needs prescrlbe and xmplement lnstructlonal programs '
' and evaluate the progress of students and may not delegate these responsnbllltles
to any person who 15 not a teacher. - ‘

el . 2. The teacher may delegate SPQJflC aspects of: mstructronal actxvlty to noncertxflcated
. : personnel on.-a short term basxs only . S '
"3 The teacher treats puplls thh dlgmty and respect and is consnderate of thetr»in
clrcumstances. R : :

lN RELATION TO THE GENERAL PUBLIC

4 The teacher does- not engage in actwmes whlch adversely aftect /the quallty of his .
protessxonal servxce and acts m such manner as to mamtam the honor and prestlge' Bt

et the professxon
: L

5. . The teacher'endea,’vors to impro’ve", the quality of’ education. |

IN RELATION TO EMPLOYERS

8 The teacher does ‘not accept a posmon wrth ‘an employer whose relatlons w1th -
. The-Alberta Teachers Assoclatxon are unsatxst‘actory thhout flrst consultmg the
Assocxatxon ' s :
3 7. _The teacher mtendlng to terminate employment thh a. school nuthonty glves
e notice ‘of mtentnon as tarly as possrble e
: '_<~=' . . 8. Atter acceptmg a posmon the teacher notmes other boards to whlch applxcatlons.’l

A T Were submltted

9 The teacher protests both the assignment of dutles for whxch he is not qualmed' '
and condltlons whxch make xt dlmcult to" render professtonal servxce

R
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A

K

R‘:LAT DN TO COLLEAGUES

The teacher does not undermme the confxdence of pupxls m other teachers.

The teacher submits to. the- Assoclatxon dlsputis ansmg from profess‘ﬁmal relatxon-_
“'ships. Wllh colleagues whxch cannot be resolv d by personaL d:seussmnl :

s

. }The teacher observes a reasonable respect for the. authorlty of- school qdmlmstrators- B
.and recognizes the: duty to protest through prOper channels admnmstratwe pollcxes s
"ﬁand practrces whlch he" eannot in conscxence accept and further recogmzes that it
g admmlstratlon by consent. fznls, the admxmstrator must adopt a. posnt:on of

’f .‘authorxty S Q ‘ : : '

/‘*, A

_The tcacherlas an admmxstrator respects staff members as mdmduals and pmvndesv‘ -
»contmuous opportumtxes for staff members to expr,ess their opxmons and brmg”
forth suggestlons regardmg the: admlmstratxon of the school )

L,

‘ The teacher,,before makmg any report on the profess\onal competence of a _
i jcolleague provxdes him with a copy of the report and forwards wnth 1t any written’ e
. comment that the colleague chooses to make : B

""RELATlON TO THE ASSOCIATION f_; S

~The teacher adheres to ASSOClatlon pohcy and seeks to change such policy only'

through the proper channels of the Assocxatlon

<

The teacher accepts servxce to the Assocnatlon as. a professxonal oblxgatxon

The teacher who has requested representatxon by the Assocnatlon honor: com-;." .

- mitments made on. hls behalf ‘

”18

.._"‘/' PR o \,Z-'

v

RELATION TO PROFESSIONAL GROWTH

The teacher stnves to )mprove hls educatlonal practlces

POOR PRINT ST o
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\LEGISLATION/DISCIPLINE BYLAWS

'Discipline' 'By'aw§ of The Alberta Tedachers’ ‘Association

S

. *1,(1) The , Provincial  Exccutive - Council - shall

appoint and ‘shall maintain for the purposes herein-

ar'er -named,-d committee of active memibers of ‘the
Association, the chairman of which shall be named by
~the Provincial ‘Executive” Council, to be known as’the
Discipline- Committee, five

"sha‘ll ,con'stitute‘ a quorum.

: “(2“),' The member.s'vshiayll hold office for two years . -

_ fior_n‘ the effective: date of .their appointment.. Any

. vacancy in the committée’ shall be filled by the Provin. .

_ . ‘cial Executive Council  appointing a member to com-
" plete the ‘unexpired term of the ‘member vacating,

- -(3»)'-Th‘é‘P.rovvfnciql ‘Executive ‘Co_uhg.il shall appoint

a secretary of this corimittee whose term shall be at -~
“the pleasure -of the Provincial Executive Council. .~ "

L '(1)'_.The committee shall méé't:ffomv time to time -

" for the dispatch:of business, and subject to The Teach-

.- ~ing. Profession. Act and. any: regulations ‘_mad‘e"b‘y,'th_e :
- Provincial Executive Council, may regulate the conven--

~ ing,” notice, . place, management and- adjournment ‘of
-'such mectings and. of its hearings, the appointment of

" -a vice-chairman, the mode. of deciding 'questions, the -
transaction. and management of business.and the pro- -

cedure ‘Telating to'the con'ducf of its he;rings.

", (2)1If _th_éré is é_qhofum p‘rcsent“at any meeting, .

- /the committee may act; notwithstanding any vacancy
© lin-its body: and in the case. of vacancy, may- appoint a

- member - of the Provincial Executive Council to fill the =~
.vacancy ‘ until -the next meeting’ of ‘the Prg incial -

- Executise Coneil. .- _
A3 (D -_\\'hepéif.ervj'it “appears. that a ’me‘nibe;-, has
bc"en» guilty of unprofessional or unethical condugct:

(a) an}meinb@ﬁ or’ group’ of ' members jmqy request
. in writing an ~im-e$ig:’1,tion,- R P

.. (b) any person.or grotip may lodge a \v'ﬁtteh charge

.~ of ‘unprofessional ‘or unethical conduct.

: (2) The ’:rec';ues"t:.fof é_n‘ -ini;est'igétion or ‘the',é}x‘ar'ge '
thall-be mailed or delivered to.the executive secretary -

-~ of the Association and shall set out the nature and the
- particulars of the domplaint. . . e

_43) Upon: receipt of a ‘request for an investigation

or-of a charge of :unprofessional or: unethical conduct,

3

1 “See "Revisions to’ Discipline Pylawe' -

-in number, of: whom three -

'

shall not be a member of the Discipline Committee or
-its secretary, provided that the member ‘whose. conduct

is under investigation be informed of this" action and

3 "

also . be

(4) The inveé_tigatfng officer shall relp.ort the results

of his ‘investigation to the executive secretary or the' :

assistant executive -secretary, .

" (5) If the _invvé‘stigati‘ng' officer’s  report indicates

" that there are grounds warranting a hearing by the
. Discipline Committee, the Provincial Executive:-Coun-

cil. shall “order- the ‘said committee. to hold a hearing

and, if no prior ‘charge. of unprofessional or ‘unethical .
conduct _has been lodged, " shall ‘formulate such a
. charge. - Shoe T SRR :

(6) The Provincial Executive Council may demand

.. from any .persoén or group Todging a written charge’ of - 7
unprofessional or unethical conduct, and before direct-.’
+.ing the’ Discipline’ Committee to hold a. hearing; a .

~ réasondble’'sum- as a deposit to cover the necessary

" costs‘and e€xpenses, and, in case the complaint is found

to. be frivolous or vexatious, ‘the deposit may be so
app]ied;;ot‘herwise the deposit shall be returned to the
person or group making the same. -

: ,‘ . N (v7’) Where fimé is vo'f" thé'essénc‘:e. the fuﬁction’s ‘of
. the” Provincial 'Executive Council- under subsections . :
(3), (5). and: (6)" of this bylaw may be performed . by

any one. of the president, 'vpa'st‘pre_s’ident. vice-president,

' 'exvccutive;'secreta.\ry; or assi;tént executive secretary - of
- the “Associdtion,”  whose -decision shall, 'however, . be
- subject to revitw .by the Provincial Executive Council.

. (8) The Provincial - Executive Codnéil,.,on.‘re"‘\cgm.':
~mendation of the. Discipline’ Cemmittee, ‘Mmay pay to'a :..
* membér -against whom. a ‘charge of 'unprofessional, or. -
~unethical’.conduct. hag*.been: found to be frivolous or - .
.vexatious such. of ‘the costs incurred by him.in his- .

- -defence .as it deems jus;. R

%4, (1) Whenever the  Discipline Committee  has

‘|- ‘been directed .to hold.a hearing, its secretary shall in
-dccordance with the provisions of ‘The Teaching ‘Pro-
. fession: Act' cause ‘to’ be served on the person whose -
“-conduct “is- the subject of the hearing and ‘upon-the: ..~
;- complainant- a ‘notice setting forth™ the  date,. place, -
- »time ‘and subject matter of such hearing. S

" the' "Provincial 'Executive - Council - may, and . upon = -
©Teceipt of a'written charge shall; di ect that an investi. .
- gation be conductud by an investigating officer ‘who

(2) Ingsett_ing 'thé‘ timé,‘p!ac'e ,;md date of :suc'h‘héar‘-ﬁ

. ing. ‘regird shall. behad to “the - convenience of the - -

_committce ‘and :all parties concerned. - LA

informed  of . the investigating’ officer’s
. recommendation. S A
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the prcsentahon of evidence and .shall advise

_corvnittee upon questions ‘of procedure and law, but
who shall not be  present dunng the ‘eommittee’s
determination of the gullt or innocence of the accused.

egal counsel who shall as'sistS;n
e

*6 The . secrEtary of the stcxplme Committee shall
cause a record of xts proceedmﬂs to be taken..

7 .For the purp05e ‘of procurmv the attendance of
any person as a witness before the Discipline Commlt-
tee, the committee or any member thereof, or the
_sezretary of the. commrttee may cause to be' served ‘on.

mdy at the expense of the

" such person a notice requxrmg him to attend before -

.the commxttce and ‘td produce such documents as he -

would be compelled ‘to.produce .at the trial of an action™ .

at, iaw. Such notice. shall be sérved in the same way

.any. such’ notnce shall be as- provxded by The Teachtng
Professmn Act . i;o :

Profession Atppeal Board -in the . manner

of a notica.of appeal shall serve to_suspead’the ‘cpéra-

S tﬂn of the ProuncxaL E.\ecutne Council's: disciplinary -
Jaction! and any -actien taken _by. the \nmster on the
rcco'nmendatxon. of ‘the Provincial Executue Council - |
“urnitil the ﬁnaL.detenmnatmn of such __appeal_gr 1ts :

abandonment

‘of appeal . the executive. .,ecretary shall forward to the

" ‘and shall have the same: effect as a“notice requiring
. the attendance of a witness at the hearing of a trial at
. law. and the penalties in the case of dlsobednence to .

regtstrar of the Deparxment of Educatxon a.copy “of the

-k

REVlSIO\JS TO DISCIPLINE BYLAWS
B)lavxs m the precedmg copy which ‘are marked w1th

were approved by the 1972, 1973 'and" 1975 Annual :

Representatne Assemblies.  However,

15, The Téaching : Professzon Act). Some. amendments

‘to The Teachmg ‘Profession_ Act' are. also prerequisite.. " -
\Vhen that statute- has been amended, apnroval of ‘the-
b) law revisions will ‘be requested. 'As changed by the .

electoral \otcs _the “affected ‘bylaws wrll read—

"*"shall maintain™ for the purposes hereinafter

Pronncml Executue Councnl to be known as the

Uieipline COmrmltee, five: m number ol whom thrce
~ shall.constitite a quorum.. -

(Z) The Provmcxal Executwe Councxl shall appomt .

these - ‘amend- "
" mients gannot take effect until they also have the ap-
proval of the Lleutenant Governor-m-Councll -(Section -

guilty o

(2) Lpon bemv notlﬁed of the delnery ‘of a notlce" ‘

- excessive or¢ flagrant breaches of the’ ATA Standards
of Prol’essmnal Conduct ) .

Juvenile Delinquents Act .or. an

.-recurd of proceedmgs be[ore the Dlsc1plme Commxttee,

the transcript or notes of.the evidence adduced, the -
exhibits filed, thelcommxttees report to.the Provincial
Executive - Council and . the’ Provincial . Executive '
Counclls decision.

(3) ‘Any party to the appeal shall upon request and
upon payment for same at the rate of twenty-five cents.
per page be [urmshed \nth copxes of saxd .documents.

9 (1 Unpro[essxonal conduct ‘ shall hnclude
breaches or violations of the ATA :Code of Ethics or

. , )
(2) Without in any way restrlctmg the generallty of

\subsectlon (1) hereof, every member shall be deemed

gullty of unprolessxonal conduct who:

(a) wnlfully tal.es because of an1m051ty or' for

R personal advantave any steps to secure the dlsmlssal
- of another’ teacher;. -

(b) mlfully clrculates false reports dcrogatory to -
any- fellow teacher -or to, any other person directly .
assoclated with educahon in'the Province of Alberta;

(c) mahctou:ly, carelessly, irresponsibly- .or’ other-.
wise. not -in ‘fulfilment of official' duties, cntlcxzes the -
uork of ‘a fellow tcacher in such'a way. as to under-

: mme ‘the conﬁdcnce of the publlc and pupils;:

i (d)- uhere ‘he ‘is “one ‘of a local group," bwrgams on
his “own -behalf on questiong’ affectmg each and all

“members of the group;

(e) is- addlcted to the excessive use-of mtoncatm“ :
llquors or the cxcessue or habrtual use. of opxates or

' narcotlcs,

Af) has. been convxcted of an’ offence under The
mdlctable o[fence ]
under the Criminal Code. S

and shall maintain for the purposes hereinafter named, «
- a. commlttee of active members. of ‘the Assocnatxon, ‘the”
- chairman’of which shail be named by the Provincial -
" ‘Executive Council, to be kni
_Competence Commlttee, five in numbet of whom three

has-the Professional

shall constltute a quorum [Electoral Vote 24.of 1971]
(3) The members shall hold" office ' ‘for' two . yéars’

».»from the effective date' of their appoxntment ‘Any
: ’vacancy in the commlttee shall be filled by the Pronn

cial' Exccutive; ‘Council appomtmd a. member to \com-

; 'a;'plete the unexplred term of the member sacatlni Sy
i I (l\ The "Trovincial Executive Councnl shall ap-f o omt

0 point :
. n.'z!i'.(:t.
tom

L (4) The Provmcxal Executive: Councnl shall ap

- a secretary of each committee whose term shall. be-at
a commmce of active members ‘of the Associa- ‘
, e chairman. ol which shall be named by the -

the pleasure o£ the Provmcxal Exécutive Council.’
: [Electoral Vote 25 oi 1971]
(5) The term ‘committee’. asused-in" these bylaws:~
shall mean the stcxplme Commlttee or the Profes-

-'.‘sxonal Competence Commxttee as the context requires.

[Elcctoral Vote 26 of 1971]



“'the -Association, -

@

'LECISLATION/DISCIPLINE BYLAWS

143

(1) Whenever rt appears that a" rhember has been

guxlty of. unprofessional or unethical conduct or pro- 4

fessional incompetence:.

(a) ‘any mcmbcr or group of members may request '

in writing an investigation,
(b) any member or group-of. members may lodge in

: \»ntmg a ‘charge of‘pro[cssmnal incompetence, .
; (c) ‘any ‘person or group may lodge in wntmd a
. -char"e of unprofesslonal or unethical conduct.

[Electoral Vote 27 of 1971]
2) The request‘ for an mvestxgzmon or the charge

shall be mailed or delivered to the executive secrctary
“of the Association and shall set out the nature and the.
: partnculars of the complaint. .
(3) Upon rece\pt of a request for. an mvestxgatmnr -
‘yof unprofessional” or-unethical ‘conduct ‘or professxonal o
fmcompetence the -Provincial Executive Councll may,

and upon receipt of a charge shall, direct. that’an in-

vestigation be. conducted’ by an investigating - officer

cer’s rccom'nendatxon [Electoral Vote 28 of 1971]

(4) The investigating officer shall report the resuits
. of his investigation to the c*cecutue secretary or the .
~ . assistant e\cc@ﬂﬂe secretary. '

(5) If . the . investigating'’ ofﬁcers report

hold. a hearing and,.if ho prior charge of unprofes—

sional” or ‘unethical’ conduct or professional, incomp

tence has been lodged shall formulate such a charr'e

[Electoral Vote 29 of 1971}' :

(6) The Prounclal E\ecutne Council rhay demand
: from any person or group lodging a charge in accord-
. ance with Bylaw 3. (1)  and’ before directing the com-.
mittée to hold a. heanng, a’'reasonable sum'as‘a deposx.t'
. - “to:cover the: estimated. costs and expenses of a hed
", and, in case the complamt is found to be frwolous ‘or
" .vexatious, the deposit may be so apphed otherwise .’
~‘the deposit shall be returned to. the person of group
v‘ma‘.m

the same. [Electoral Vote 30 of 1971]

N Where trme is. of- the essence, the functions of
~‘the: Provircial Executive’ Council under” subsections |
-~ (3);°(5) and (B) of this bylaw may be performed by
any one of the presrdent past president, vxce-presxdent )
" executive secretary, or assistant executive ‘secretary of
whose ‘decision shall,” however, be
"subject to. review by the Pxouncnal Executive Council. |
~(8) The Provincial® Execiitive Council may, on’ rec-

: Nommcndauon of . the' commxttee, pay..to a member °
. acquxtted of a charge of: unprofesaonal or’ unethxcal'

mdlcates '
7 that- there are: grounds warranting a hearmg, the Pro-’
_vincial  Executive Council: shall order the committee to.- .

ing,

“'who shall not be-a member of the commxttce or its. "
" _secretary, provided that'the memiber whose conduct or
~competence'is under investigation. he informed .of this
"actlon and ‘also be informed. of ‘the investigating offi-

—_the Minister on the. recommendation of the Proviricial

conduct or/profesS|onal mcompetence ‘such. ot the costs
incurred by him in his defence as Council deems just.
[Electoral Vote 31 of 1971

and Electoral Vote 4 of 19:4];

4. (1) Whenever the commxttee has been dxrcctcd

to. hold- a\-hearmg, its .secretary shall in aceordance

- 'with .the -provisions of ‘The Teachmg Profession Act
cause to bé

-time, and subject matter of such hearing.
v [Electoral Vote 32 of 1971]
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served on the person charged. and upon.
the’ complamant a notice setting forth the date, place, -

(2) ln settmg the time, place and date of. such ‘hear-
ing, regard shall be had to- the convemence of the ;

! commlttee and all’ partxes concerned

(3) Hearmgs of the .committee shall be in camera

except that, if the member who has bheen charged S0
requests the: committee may- in: its - discretion order a
publxc -hearing. . [Electoral Vote. 5 of 1974]

6 The secretary of the commxttee shall cause a.

’ record of 1ts proceedmgs to be taken. Y
. . [Electoral Vote 33 of 1971]

8. (1) In the e\ent a ‘pérson who is iound gu\lt)
of unprofessxonal or unethlcal -conduct or profcssxonal
-incompetence - appeals. /to ~the Tca(hmg ‘Profession
- Appeal Board in the malnner provxded by The Teaching
. Profession ‘Act, the dclnery of a notice of appeal shafl

- serve ‘to suspend the: operatlon of any -action of the

Provincial Executive .Council: and any action- taken by

Executive Council until the final determination.of such

appeal or its abandonment, [Electoral Vote 34 of 1971}

(2) Upon bemg notLﬁed of the delnery of ‘4 notice -
of appeal the executive -secretary shall forward to the-,

registrar of the Department of Education a capy- of the

record -of proceedm"s before thé committee, the trans: - B

cript’ or -fotes. "of ‘the endence ‘adduced, the exhibits

. filed, the comrmttee s report to the Pro.mclal Executive ‘

Council * and

decxsxon

(3) Any party to the appeal’ shall upon request and
B upon pavment for.same ‘at the rate of twenty-five cents

the Prouncxal Exceutive- Council's

(Electoral Vote 35 of 1971] e

per page be furmshed with copres of sard documents

10, Wxthout in any. way rcstrlctmg the generalxty

o£ the -term “professional incompetence’, ‘the: f llowmg ..

" constitute ‘evidence of in ompetence::
(a) continual failure o
mamtam an atmosphere conducive to learnmg,

jnability. to. estahllsh and

(b) continual fznlure to -be ‘adequately: prcpared to -

guxde and/or du'ect the learnmg process. .
[Electoral Votes 49 and 50 of 19:2]

POOR P‘{INT ‘
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'THE SCHOOL ACT

Teachers , . co

73. A board. shall employ as a teacher only a person who holds a c rt1f1cate i c

of qualification as a teacher issued under The Department of Educatxon '

Act, 1970z s - e \

4. (1) In thxs section "day" or: "day in a school year” means a day \op which
instruction.is given by a teacher and includes emergency school glosures,
school closures approved by the Minister, two days for teacher gonven-
‘tion, ‘holidays declared by a board and days other than instruction day.a
that are approved by the Minister.

(2) Unless a teacher agrees ‘a board may not requlre a teacher to 1nstruct:

- pupils. : :

(a) for more than 330 mmutes durmg a day, or
(b) for less than 190 or more than 200 days in a school year.
(3) Subject to 'subsection (2) but notwithstanding any other agreement to S
the contrary the terms and conditions of a contract of employment between
a board and a teacher shall be :
(a) except in the case of a teacher excluded under section 82, subsect-
ion 5, the terms and conditions negotlated under The Alberta Labour
Act and agreed between the board and an orgamzatmn representmg
teachers, o
(b) sections 74 to’ 81 of this ‘Act, and .
(c) the terms and conditions agreed between the board and thesteacher,

‘and any contract exclud1ng or purportmg ‘to exclude the prov151ons of

" clauses (a) and (b)-is void, - .

- . {4) Every contract of employment between a board:and a teacher shall be

.} entered into by an offer in'writing by a person actmg on: behalf of the
o board and accepted in writing by the teacher. © _

(5) For the purposes of this section an. offer, acceptance, conf1rmatlon, ,
-gtatement or notification. shall be in writing and may be sent by register-
‘ed mail or by telegraph or dehvered by hand or ordlnary ma11 '

75, -‘(1) A board may- transfer a teacher from one school Or roorn 1n 1ts
_charge to another-at any time during the school year, -

(2) The board shall give to the teacher concerned seven days' notme in.

writing of the transfer. |

(3) Within seven. days after recewmg notice of the transfer the. teacher

may request in writing, an opportunity to be heard before the board.

(4) If a hearing is requested, the transfer shall not be effective until the

teacher has been heard before the board or a committee thereof..

{5} Notwithstanding section 81 a teacher who has been transferred by a’
'_school board may, after subsections (3) and (4) of this section have beecn
~complied with, resign upon 30 days' not1ce. if he does not W1sh to: comply
- with the transfer order of the- board : : ‘

76, ’(1) Unless there is agreement to the c0ntrary a contract of employment

' ..between a board and a teacher continues in force from year to year, ;
/(2) ‘A board shall send to the. Minister'a copy of every agreement it enters

into with a teacher which does not continue in force from year to year, =
w1th1n 30 days of the agreement bemg entered mto. :
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. (1) A contract of employment between a board and a teacher automat1ca11y -
terminates
(a) at the time the cert1f1cate of quahﬁcatmn of the teacher is suSpended
or cancelled by the Minister, or -
(b) if the certificate of qualification of the teacher expxres, or
(c) on thelast day of thé school year if the teacher has attamed 65
\yea:s/o/f age.
(2) A contract of employment between a board and a teacher may be term—
inated by mutual consent.
(3) For the purpose of subsection (1), ‘clause (c), "school year" means
ﬁthe period from July 1 to the followmg ‘June 30, g
(‘l) A board may terminate 7
(a) a contract of employment W1th a teacher, or - :
(b) a deS1gnat10n of a teacher made pursuant to section 82, ,
after giving the teacher notice of the termination not less than 30 days
prior to the effective date- of the termination.
(2) A notice of termination of contract of employment or of a de51gnat1on
shall specify the reasons for the termmatlon and in each case the board
shall act reasonably, »
(3) A board may suspend from his dutles any teacher who has been served

‘with a notice of termination of contract or of a designation.

(4) A notice of termination of a designation or the. termmatlon the reof does
not terminate a contract of employment R
(5) A teacher: who has been Su5pended is entitled to recelve pay until the "
effect1ve date of termmatmn : '
(1) Where a board has reasonable grounds for”~ behevmg that
(2) a teacher has been gu11ty of gross misconduct, neglect of duty or-
refusal or neglect to obey a lawful order of the board, or
.(b) the presence of a teacher is. detrlmental to the well bemg of the schoo];
for reason of ' mental infirmity, : \ ‘
the board may suspend the teacher from performance of his dutles.
(2) The board shall :
(a) give notice of the suspensmn in wr1t1ng to the teacher spec1£y1ng
“therein the reasons for the suspension,. and S
{b) forward a copy of the notice of suspension together w1th a written
‘statement.of the facts alleged to the Minister.
(3) A teacher who is su3pended by a board may appeal to’ the Mlnlster .
within 14 days after receiving the notice of suspension.
(4) The Mm1ster shall refer the appeal to the Board of Reference who

’_shan

-(a) 1nvest1gate the matter and confrrm or reverse the dec1sxon of the
" board, and

(b) inform the. board and the teacher of its dec1sxon w1th1n 10 days of
the conclusron of its investigdtion. .

(5) Where a teacher is suspended pursnant to subsectxon (1) clause (b) .

the Board of Reference may require the teacher to. produce a cert1f1cate o

- from a medical practitioner appomted or approved by it, certrfymg as

to the teacher's health.

o (6) If the teacher refuses or farls to produce a cert1f1cate/ purSuant to’

‘'subsection (5) the Board of Reference may authorize the board to term= .

inate the contract of employment of the teacher and upon so domg the

.'board shall be deemed to have acted reasonably
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(7) Where the Board of Reference confirms the suspension the board may
terminate the suspension or terminate the contract of employment of the_

teacher. :
(8) Where the teacher does not appeal to the Minister, the _board shall
make an investigation of the circumstances and may reinstate the teacher.

- (9) A teacher shall be paid his salary until his contract of employment

80,

'1s termmated in accordance with thlS Act.

(1) A teacher may terminate a contract of ernployment with a board ‘after
giving the board 30 days' notice in writing of his intention.

(2) Where a teacher has terminated his contract of employment with a
board before rendering any service under the contract, no other board
shall émploy the teacher unless the prior-approval of the board W1th which
the teacher's contract was terminated, 1s flrst obtamed ' .

- 81, Sub_)ect to sect1on 17, subsectxon (2) no notice of termination of a contract

82,

83,

84,

85,

of employment may be given by a board or a teacher
(a) in the .30 days precedmg, or :
(b) during

a vacatlon per1od of 14 or more days' duratxon.

(1) A board shall deS1gnate one teacher to be the principal of each echoolu
(2) Notwithstanding subsection (1), a board may designate a teachecr to be
the acting principal of a school for a period not exceeding one year.

(3) Where 'a board has des1gnated an acting principal undcr subsection (2)

‘a designation of a pr1nc1pa1 for that school shall be made within the follow<
'1h/g 12 months. R :

(4) A board may de51gnate any teacher to an admmlstratxve, superv:.sory
or consultative position. :

(5) Where an organization representing teachers carries on collect1ve
bargaining on behalf of them, a board and the organization, through negot-

‘iation, may include in'or exclude from the teachers on whose behalf the

organ1zat1on is bargammg, any teacher des1gnated under subsection (4).

(1) A teacher on recexpt of a termmatmn of des1gnat1on may terrnmate

‘his contract of employment by gwmg 30 days' notice in wr1t1ng to the board,

notwithstanding section 81,
(2) No appeal may be made from a termination of a contrac,t to the Board :
of Reference, if the contract of employment is termmated pursuant to
subsection (1) ‘

Board of 'Reference :

(1) The L1eutenant Governor in Counc11 shall appoint a Board of Reference

consisting of not more than nine persons, .
(2) The members of the Board of Reference shall receive Such remunexz-
at1on and expenses as the Lieutenant Governor in Counc1l determines,

(1) Where a disagreement arises between a board and a teacher wz,th respect
(a) to 2 termination of a contract of employment, or
~(b) to a termination of a desxgnatmn, or ' '
(c) to the refusal of a board to give. an approval pursuant to section 80,
subsection (2), R : .

a board or a teacher, may appeal to the Mm1ster who shall refer the

appeal to the Board of Reference.
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."4’/ “\
( ) ‘ : .
(2) An appeal may be thhdrawn at any txrr(ie befo e or during the hearing
of the appeal or before the dec1S1on of the \Board of Reference. ;
: N
. (1) The notxce of appeal shall be in writing and shall set out the nature of
the appeal.. :
(2) The board or teacher appeahng shall w1th1n 14 days, of the rece1pt of
the notice of termination of contract send by. regxstered ma11 ‘
(a) to the Minister
(i) the notice of appeal \ and
(i1)$50 (which is held by the Mmlster pendlng the decisjon of the
Board of Reference, o
and' .
(b) to the other party to the appeal a- copy of the notlce of appeal.

87. (1) The Board of Re%erence shall setla date for the hearmg of the appeal and
-and notify both parties, .
(2) The Board of Reference may make such mvestxgatxon as it considers .
necessary but before making any decision shall give both partzes to the,
appeal an opportunity to be heard. : : £
(3) Notwithstanding any provision of this Act concer\mng the
(a) termination of a contract of employrnent of a teacher, or
(b) termination of a de31gnatxon of a teacher,; or S
(c) suspension of a teacher, .
and matters connected therewith, the Board of Reference may make such
" order as it considers just with respect to the appeal, ~
(3. 1) Without restr1ct1ng the génerality of subsection (3), the Board of :
Reference. may, among other’ Orders, make all or any of the followmg
orders ' )
’ (a) an order prov1d1ng that the term1nat1on date of the contract of Ll
employment or of a designation be changed; = :
_ (b) an order to provide for the reinstatement of a contract of emoloy—
“.ment or of a des1gnatlon (but only where the teacher 1s the party
appealing); , C :
(c) an order for the payment of money, equ1va1ent to salary, for any
- period whether before or after the termination of the contract or of
a desrgnatmn that a salary has not been paid;
(d) an order providing that no salary be paid for a spe crf1ed period,
(4) Each party to the appeal shall pay his own costs unless the Board of
\geference otherwise ‘orders and in the event that no order as to costs is
made, the $50 held by the M1mster shall be repazd to the|person who
paid it to him. .
(5) The Board of Reference may make one.or more of the followmg orders -
. concerning the $50- pa:.d to the Minister: : >
- “(a).that it be paid in whole or part to the person agamst whom the '
appea‘z was made in payrnent or part payment of costs;
(b) that it be retained in whole or part by the Minister and pa1d mto
the General Revenue Fund;
(c) that it be repaid in whole. or part to’ the person who, paid it to the
‘Minister, o
. (6)-For the purpose of making an 1nvest1gatlon pursuant to this section /
the Board of Reference has the pow’ers of a commrssxoner under The
Public Inqu1r1es Act :
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(1) The M1?1ﬂter, in any case in which he considers'it proper to do so,
may refer an appeal to any one or to any. two or more members of the
Board of Reference.

(2) Upon a reference of an appeal to the member or members of the Board
of Reference pursuant to subsection (1), the member or members have all
the powers, duties and function of the Board of Reference and his or their
decxsmn shall be deemed to be a decmxon of the Board of Reference.

I3

89. (l) A teacher may teach withdut a contract of employment pursuant to

section 74 only when employed on a day to day basis or to fill a vacancy
expected in advance to be less than 20 consecutive teachmg days.
(2) Neither a teacher who teaches without a contract of employment

' ‘pursuant to section 74, nor the board employmg him, may appeal to the

Board of Reference,

o



