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The Assisted
Human
Reproduction Act
Reference and the
Thin Line Between
Health and Crime

Ubaka Ogbogu*

When should health be treated as a
subject of criminal law?

With respect to health, the Constitution Act,
18671 does not specifically assign legislative
authority to any level of government. As a
result, Parliament and provincial legislatures
can enact laws relating to health. This
inevitably leads to disputes between both levels
of government over who has the authority to
enact legislation to deal with whatever aspect of
health is in question. However, it is now fairly
well established that Parliament can regulate
health using its criminal law power, among
others, and that the provinces can do the same
under various heads of provincial powers.4 The
courts have also laid down a number of guiding
principles to help delineate the legislative space
occupied by each level of government in health
and other subjects of shared jurisdiction.' Still,
controversy remains, as was the case in the
Assisted Human Reproduction Act reference,6

which considered whether Parliament acted
within its authority in using the criminal law
power to enact provisions governing aspects
of assisted human reproduction and related
research.

With respect to criminal law, since the
Margarine Reference,7 it has become trite to say

that to be constitutionally valid, criminal law
must possess three elements: (1) a prohibition,
(2) backed by a penalty, (3) which advances a
valid criminal law public purpose such as public
peace, safety, order, security, morality, health,
environmental protection or "some similar
purpose."' The former two are often described
as the formal components of criminal law, and
the latter as the substantive component.9 In the
context of health matters, the prevailing judicial
opinion is that the substantive component must
address a legitimate public health evil." ° To be
constitutionally valid, therefore, criminal laws
that purport to regulate health must be sup-
ported by the valid criminal law public purpose
of suppressing a legitimate public health evil.

In AHRA Reference," two panels of Su-
preme Court justices offered divergent opinions
on the nature and scope of the substantive com-
ponent of criminal laws directed at health mat-
ters. Four justices, led by Lebel and Deschamps
JJ, ruled that that to be constitutionally valid,
the public health evil that Parliament is seeking
to suppress must have a "concrete basis"' and
meet a "recognized threshold ... of [a] reasoned
apprehension of harm."' A second panel of four
justices, led by McLachlin CJC, differed, hold-
ing that "[n]o constitutional threshold level of
harm ... constrains Parliament's ability to tar-
get conduct causing ... evil[]."'4 Cromwell J,
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who wrote a tie-breaking decision in the case,
did not pronounce on the issue, thus leaving the
disagreement unresolved.

This paper argues that the "concrete basis
and reasoned apprehension of harm" require-
ment proposed by LeBel and Deschamps JJ in
the AHRA Reference provides a sensible and
useful demarcation between federal interest in
regulating criminal aspects of health, and pro-
vincial interests in regulating health as a matter
engaged by various heads of provincial powers,
and moves us closer to finding a principled so-
lution to federal-provincial disputes over health
regulation.1"

The paper is loosely divided into two sec-
tions. The first provides a brief historical over-
view of the AHRA Reference, and the second
explains why the threshold proposed in the case
offers a better solution than existing doctrine
for the demarcation of federal and provincial
legislative authority over health.

The Case

The Assisted Human Reproduction Act16 was en-
acted in 2004 following almost a decade of delib-
erative activities provoked by concerns over the
health and social implications of technology-
assisted procreation and related research. The
original version of the Act was a sweeping piece
of criminal legislation that combined outright
prohibitions, regulatory controls and diverse
administrative mechanisms to govern a broad
range of clinical, commercial and research ac-
tivities related to assisted human reproduction.
The Act applied to two broad classes of activi-
ties: those prohibited without qualification or
exception, i" and those allowed if they were car-
ried out in accordance with regulations and a
license ("controlled activities").1 9

In 2007, the Province of Quebec submitted
a reference question to the Quebec Court of Ap-
peal in which it contended that the controlled
activities, inter alia, were matters subject to
provincial exclusive legislative jurisdiction over
hospitals, property and civil rights, education
and matters of a merely local or private nature,
and thus, ultra vires Parliament. The Province

conceded that the outright prohibitions in the
Act were valid criminal law, but argued that
the criminal law power could not be used to
justify the regulation of legitimate health care
services and the conditions for delivery of such
services.

2
1

In response to Quebec's challenge, the fed-
eral government defended the Act on a num-
ber of grounds. The federal government argued
that the primary purpose of the legislation was
to safeguard public health, safety and moral-
ity in relation to assisted reproduction and re-
lated research; that the legislative incursion was
legitimate since health was a shared subject
matter between Parliament and the provinces;
that judicial precedent supported the use of the
criminal law power to enact a legislative scheme
that combined prohibitions and regulatory con-
trols; and that the challenged provisions were
integral to and inseparable from the rest of the
Act and thus valid under the ancillary powers
doctrine.1

Ruling in favour of Quebec, the Court of
Appeal found that the "fundamental and domi-
nant purpose" of the impugned provisions was
"the safeguarding of health and not the elimi-
nation of an 'evil'."" As such, the provisions
could not be characterized as criminal law,
and were therefore ultra vires Parliament. The
federal government appealed the ruling to the
Supreme Court of Canada, which heard argu-
ments on April 24, 2009.

Over a year and half later, an unusually
fractured Supreme Court (4-4-1) issued its de-
cision. McLachlin CJC allowed the appeal,23

concluding that the impugned provisions were
either directed at the legitimate criminal law
public purpose of preventing conduct that is
"fundamentally immoral, a public health evil
[or] a threat to personal security,"'4 or were an-
cillary to this purpose. LeBel and Deschamps
JJ disagreed, holding that the impugned provi-
sions were invalidly enacted.2 In their opinion,
the pith and substance of the impugned provi-
sions was the "regulation of assisted human re-
production as a health service," 26 a matter that
fell squarely under various provincial heads of
power including the power to make laws in re-
lation to the establishment, maintenance and
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management of hospitals, property and civil
rights, and matters of a merely local nature.

In his brief tie-breaking decision, Cromwell
J characterized the dominant purpose of the im-
pugned provisions as the regulation of "virtual-
ly all aspects of research and clinical practice in
relation to assisted human reproduction. 2 r He
agreed with LeBel and Deschamps JJ that this
was a matter within provincial legislative au-
thority, but differed from them by holding that
the characterization of purpose did not apply to
all of the challenged provisions.8 He then up-
held the constitutionally valid provisions" and
invalidated the rest.30

In June 2012, Parliament repealed the in-
validated sections and amended the Act. 31

The Concrete Basis and Reasoned
Apprehension of Harm Threshold

In their respective decisions, McLachlin CJC
and LeBel and Deschamps JJ differed on what
qualifies as a valid criminal law public purpose
that would support criminal laws directed at
health.

In a faithful reading of judicial precedent,
McLachlin CJC held that to satisfy this substan-
tive component, Parliament's use of the crimi-
nal law power to regulate health must simply
"target conduct that constitutes a public health
evil." 32 According to her, this means that Parlia-
ment can validly enact provisions aimed at sup-
pressing "conduct that may have an injurious or
undesirable effect on the health of members of
the public," regardless of provincial authority
to legislate in the field. 4

LeBel and Deschamps JJ did not dispute this
point, but introduced a further requirement.
In their opinion, the public health evil Parlia-
ment is seeking to suppress "must be real and
... relate to conduct or facts that can be iden-
tified and established "' and be directed at the
"elimination of [a] reasoned risk of harm." 36 The
justices reasoned that the main rationale for the
proposed requirement is that the Chief Justice's
approach reduces the substantive component
of criminal law to a formal requirement that is

satisfied whenever Parliament invokes a public
health concern to enact criminal law provisions
that invade provincial legislative space.3 They
reasoned further that without this proposed
requirement:

[Fjedcral criminal law power would in reality
have no limits. Ithe federal government would
have the authority under the Constitution to
make laws in respect of any matter, provided
that it cited its criminal law power and that it
gave part of its legislation the form of a prohi-
bition with criminal sanctions."

There are a number of reasons why this pro-
posed requirement bodes well for federalism
disputes concerning health matters. Firstly, the
requirement recognizes that health is a complex
and amorphous subject that does not fit neatly
into the categories available under the consti-
tutional division of powers. To draw a line be-
tween health as a provincial matter and health
as a criminal law matter, the courts ought to ap-
ply a precise characterization that affords equal
consideration to both federal and provincial in-
terests rather than an approach that awards pri-
ority and paramountcy to Parliament whenever
a "public health evil" is present.

By way of contrast, McLachlin CJC's ap-
proach simply asks whether Parliament's action
addresses a legitimate public health evil. This
approach simply does not give any consider-
ation or weight to the provincial story or give
the provinces any room in the legislative space
shared with Parliament. LeBel and Deschamps
JJ point to this concern in rejecting the Chief
Justice's finding that a reasonable concern for
morality can serve as the basis for the exercise
of the criminal law power within this shared
space, thus:

The requirement of a concrete basis and a
reasoned apprehension of harm applies with
equal force where the legislative action is
based on morality. In establishing the ba-
sis for Parliament's action, the Chief Justice
relies heavily on the purpose of upholding
public morality. In her view, to justify hav-
ing recourse to the criminal law by relying on
morality, Parliament need only have a reason-
able basis to expect that its legislation will ad-
dress a concern of fundamental importance. If
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her interpretation were adopted, the decision
to bring certain conduct within the criminal
law sphere would never be open to effective
review by the courts. The issue would simply
be whether a moral concern is addressed and
whether there is a consensus that the concern
is of fundamental importance. This approach
in effect totally excludes the substantive com-
ponent that serves to delimit the criminal law.
Not only does it go far beyond morality, which
as a result serves only as a formal component,
but it inevitably encompasses innumerable
aspects of very diverse matters of conduct ...
which, although they involve moral concerns
in respect of which there is a consensus that
they are important, cannot all be considered to
fall within the criminal law sphere. 39

Secondly, given that many beneficial health ser-
vices or practices inevitably have injurious or
undesirable effects on health, the Chief Justice's
interpretation necessarily implies that virtually
every aspect of health is subject to the criminal
law power. This is particularly true of assisted
reproductive technologies, which are associ-
ated with health and other social risks that dis-
proportionately affect women. LeBel and Des-
champs JJ emphasize this point in their ruling,
in the following way:

Medical advances are not limited to the field
of assisted human reproduction, and many
such advances can raise issues related to eth-
ics, morality, safety and public health. 'there
is no question that the success rate of the first
few attempts at heart bypass surgery was less
spectacular, the technologies less sophisticated
and the materials less diverse. Although heart
surgery, like many other medical treatments,
may raise issues related to health, safety, ethics
and morality, particularly where children, se-
nior citizens or disabled persons are involved,
criminalizing the practice of cardiology is not
being considered.4

While it is most certainly not the case that Par-
liament would seek to criminalize every poten-
tially harmful health-related service or practice,
it is still entirely possible for it to act in circum-
stances where a particular service or practice
is largely beneficial or more properly a matter
within provincial legislative jurisdiction. Also,
in both cases, criminalization may cause more
harm than good by creating inflexible rules that

do not leave much room for provincial regula-
tion or cooperative national regulation between
the federal and provincial governments. LeBel
and Deschamps JJ's approach will do a better
job at addressing this "dual aspect" problem as
it limits the use of the criminal law power in the
health context to matters involving real (identi-
fiable) or imminent harms, while allowing for
the development of flexible regulatory schemes
(national or provincial) that aim to promote the
beneficial aspects of health.

Lastly, the "concrete basis" requirement
suggests a role for empirical evidence in assess-
ing the constitutionality of the valid criminal
law public purpose cited in support of crimi-
nal law provisions. As LeBel and Deschamps
JJ observe, "risks to health can often be estab-
lished through empirical studies."'41 Where the
evidence shows that health-related conduct or
activity merely presents intangible or potential
risks (or is merely repugnant to some), it seems
heavy-handed to subject such activity to a pro-
hibitory regulatory regime. More importantly,
the need to establish evidence in support of re-
course to criminal law might force the federal
government to explore other regulatory options
such as cooperation with the provinces to de-
velop national standards.

In conclusion, it is regrettable that Cromwell
J did not address or resolve the proposed "elimi-
nation of [a] reasoned risk of harm" threshold
presented by LeBel and Deschamps JJ in the
AHRA Reference. However, the fact that several
members of the Court were clearly uncomfort-
able with the characterization of the substantive
component of the criminal law power in that
case suggests that it will not be long before the
matter resurfaces at the Supreme Court.
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