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It 1s tr1te to say that the subJects of taxat1on

marr1age and r1ghts to matr1mon1a1 property ‘on marrnage

’ breakdown may all be of concern at one time or another to a

great maJor1ty of 1nd1v1duals res1dent in Canada who are, or.

o perce1ve themse]ves to be. a spouse or former spouse for,fﬂf\“

ﬁﬂ these purposes
‘Moral1ty A L1fe Table Ana]ys1s for Canada 1975 1977
';pub11shed by Stat1st1cs Canada 1n May of 1981 at page 10

arr1ves at the ch1ll1ng conclus1on that

Sow

wh11e in 1971 1t ‘was expected that one in-
four .current. marriages would end in d1vorce,
by 1976 ‘this: number had - 1ncreased to better
.than one 1n three ' .

o -

- s . - L2 : . - o

A stat1st1ca1 report ent1t1ed Marrlage Divdrce'and "

“As, these conclus1ons are. based on]y on the numberé?of e

S ~

h'd1vorces granted 1n Canada they therefore may not reflect

"fas occurr1ng 1n a]l 1ts forms A]so of note 1s the" absence

:‘l“of any stat1st1cs perta1n1ng to those spousal type

LA

(’relat1onsh1ps co]loqu1ally known as- common law marrlages,
fwhether of short or 1ong term durat1on It 1s not unusual

‘_;hear of the W1de]y held'bel1ef that 1f a man and a woman

_11ve together for, say. f1ve or "’ seven years then somehow :5"‘

(, w

'-{ethe1r cohab1tat1on or l1v1ng common law 1s transformed

:J,the true Canad1an stat1st1cal p1cture of marr1age breakdown

'-f::rnto a marr1age The rea] legal problems surface when the fe”

i

e,

i

" ig' '~. oL ; :-':J'f
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V&relat1onsh1p has broken down w1th the normaT and 1nev1tab1e

“fconcerns respect1ng property ent1tTements and taxat1on ‘

'-”H.Lconsequences relevant theretot

The advent of statutory reform expressed by the Alberta"'”

'-'dMatr1mon1al Property Act and Key amendments to the exempt1ng -
‘kprov1s1ons of ‘the Canada Income Tax Act all perta1n to a

’spouse or former spbuse wh1ch by def1n1t1on, are prescrabed

;,f.to 1nclude vo1d and vo1dab1e marr1ages

Does the statutory use 1n both enactments of the WOrd
%;pouse orh“formerfspodse aiso include cohab1tat1on or
----- L common Jaw relationships’ What do they mean and -are the
. mean1ngs 1ntegrated between the two statutes7 These are the

maJor quest1ons to be addressed wh1ch 1s the tasK of th1s

'-thes1s

SRV
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s INTRbﬁUCTION -
N PR

Thls thes1s w1ll be devoted to an’ analyt1cal study of

the mean1ng of the terms spouse“ and "former spouse as:ﬁg

. used 1n “the Income Tax Act (Canada) and the Alberta

Matr1mon1al Property Act 1n order to determ1ne 1f the1r
meanlng is 1ntegrated for the purposes of these two- t

“.enactments, where appl1cable
o e _ ‘ . o
Part I w1ll outltne the problem and w1ll present the
rules of statutory 1nterpretat1on as they may apply not only

generally but also as they may apply spec1f1cally to,;

taxat1on statutes. '-f;*j,i'ﬁ,.;:“
. - N ] S
S e PR

-~

»II w1ll be an analysas of the ord1nary'and pla1n '

<

mean1ng of the words wh1ch are the subJect of th1s thes1s

Also 1ncluded wlll be an analys1s of the mean1ng of such

terms as marr1age common law marrtage, vo1d and vo1dable“

marr1age polygamous and potentwally polygamous marr1age and

cohab1tatton as each such relat1onsh1p forms an essent1al

’ . sub strata to any relatlorsh1p that 1s spousal 1n hature :
s ,r Sw o SR ,; iA tf 0

Part III w1ll outllne those prov1sxons of'the Incbme

'3 xTax Act and f1scal Jurlsprudence wh1ch are of relevance to

the problems outl1ned 1n thts the51s Relevant anc1lltary




Lo -

- \\J.-

,Pabt 1V w111‘s1m11ar1y out11ne'those prov1s1ons od the -

A]berta Matr1mon1al Property Act ‘and. common 1aw'

Jur1sprudence wh1ch are of re]evance

"5Fina]1y, in Chapter F1ve a summary of examp]es of nonH.r‘i

or doubtfu] 1ntegrat1on of the 1nterp1ay between the two
B

;enactments w111 be noted and certa1n recommendat1ons for

k‘

”u.reform ww]] be advanced

Y



CPART 1. THE STATUTORY APPROACH - .

T ThélProbIemtoutIined't'.

The need for an anaIy51s of- the mean1ng and nature of

‘ydthe marttaI re]at1onsh1ps contemp]ated w1th1n the prov1s1ons'”

'7~of the Canada Income Tax Z\ct1 and the Alberta Matrtmon1al'

eProperty Act2 ar1ses out of the fa11ure of each enactment to :

“.;;'prescrabe, 1n def1n1t1ve and exhaust1ve terms a def1n1t1on .

"»n,beyond that whtch 1s currentIy expressed as spousal inIV

nature

For the purposes of subsectton 73(1) of the Income Tax '

‘°*Aet ' spouse’ and ’former spouse 1ncIudes & party to ar

| }fv01d or vo1dab1e marrtage, as the case may be . For the -

'y

{apurposes of the Alberta Matr1mon1a1 Property Act spouse

, fIJncludes a former spouse and a party to a marrtage ft.;

"'gfnotw1thstand1ng that the marrtage 1s vo1d or vo1dabIe

. /

Wh11e 1t 1s obv1ous that they are aImost 1dent1¢a1 astif3

““nA?to the mar1ta1 relat1onsh1ps that are to be 1ncIuded

"{”fne1ther addresses 1tse1f to the under1y1ng quest1on as to'tu'“

| '521jf fI97b471372?ICan°) 63

“-ft_é*;7ﬂ1980 R.SIA . M-8

RN 'The Income lax Act supra:n{f1ncurrentIyTsubseotionuif

”ff7ff‘,""The Matr1mon1a] Property Act QQiéfnffzfsu?Séinbhj?

otle)o s oo T



o
. .

the meaning;of:spouse‘oﬁ”formerfspouse for ﬁtSTpurposes.

"As an- 1nclud1ng def1n1t1on is not generally regarded as

;—lu———n—exhaust1ve but rathen_as an- extens1on ormenlargement oﬁ—the

‘Jma1n word or words 5 the ord1nary mean1ng of. a Spousal

..... ¢

relat1onsh1p 1s not thereby necessar1]y res£r1cted or

-

"conf1ned to one that has,ior has had some kind’ of, |
| fimarr1age5 as 1ts bas1s In other words an extens1on of the
-4.pﬂmean1ng of spouse and former spouse wou]d not take away 1ts
f:own ord1nary. popular and natural sense but rather adds to ‘
“ejwt those relatlonsh1ps that but for the extended

n,-prov1s1ons, may not otherw1se be 1ncluded

. '._J \.J.,

If the mean1ng-of the words"spouse :and former | |
.'*V.fspouse could be - sa1d to be clear and unamb1guous then no -
/ further analysls of the1r mean1ng would be necessary, for'

‘s'fthat c]ear mean1ng must be taken as 1eg1slat1ve 1ntent1on
l;fwhen 1t enacted the 1eg1s]at10n 7 The tax courts have held
ﬂgthat there 1s no amb1gu1ty£to the mean1ng df the word .

i spouse when used con3unct1vely w1th the words manrjed_.

SRR Wperson ,F‘ﬁkm- 7‘,?;". j“]v_ff;,"-sﬁsif'#f;

sg]\s,- Maxwell on the Inte;pretat1on of Statutes (12th ed o
_ 969;..t 270, Cra1es -on Statute Law (7th.ed 19]1)‘at L

214, |
'.é‘. For example a vo1d marr1age is" not a marr1age de ]ure :
: but is at- best merely an attempt to marry or a de facto
marr1age ) : : o : .

".tv]”_fi Maxwe11 supra n 5 at 1 Cra1es, supra n. 5 at 64 65

[§": The tax dec1s1ons are c1ted and d1scussed 1n Part III 3

B R

-----



However an observat1on in a recent c1v11 case that
spouse may be a more . accurate term to app]y to a common

yJaw re]at1onsh1p of unmarr1ed persons9 may be taken as’ only

| one example that the'mean1ng of "spouse ,'1n and of - 1tse1f
'may not necessar11y be clear and free of amb1gu1ty If th1s
”1s the case then the mean1ng of "former spouse may be -

,;s1m11ar1y unc]ear ;;5

!

Where 1t can be sa1d that the words to be 1nterpreted
V“may, 1n themselves, be ambtguous then the ru]es of statutory
f.1nterpretat1on operate as gu1del1nes in determ1n1ng the:

Vh:1ntent1on of the legwslators

2L "'Initef\‘pretat 'i"ve Guide] '1'_ nes

',;}A,';fintnoduCtiomf.f'

At the very outset 1t must 1n1t1a11y be noted that the ’
“Lgeneral and overall purpose of the Canad1an 1ncome tax L
:leg1s1atton and the Alberta matrlmonia] property leglslat1onf:

- is marKedty separate and d1st1nct

The taxat1on 1eg1s at1on 1n1t1ally seeKs to tax 1ncome ;p

‘thof all 1nd1v1duals regar%less of mar1ta1 status’° o

":‘3(cont d)1nfra

L

*9'~ﬁ'per McEachern C. d S.C. in Lou1s V. ss]1nge [1981] 3 .
o 7 rW.W.R.- 350 at 370.  This case is ment1oned in matters™ *
pertaining to, common law relat1onsh1ps in Canada, 1nfra '
“at. 30 et.. __g_ e '

1“@35f,}1n the fﬁrst 1nstance the fact of marr1age is totally
T A " - :



and‘then,fby specitic7aT]evtatﬁng\provisiOns prov1des .

*”'}.exempt1ons or. deductlons to an 1nd1v1dua1 hav1ng a

'prescr1bed marital status.

s

-tIn contrast the overall obJect and purpose of the
‘ A]berta matr1mon1a] property 1eg1slatlon 1s remed1a1 in
’scope as 1t seeks to redress those def1c1enc1es prev1ously‘
: extant 1n the common law by perm1tt1ng an. app11cat1on by a’ y;m
‘spouse or former spouse for an. equ1tab]e shar1ng of a]l R

property acqu1red dur1ng a, mar1ta1 re]at1onsh1p "

Wh1le case 1aw has 1t that taxat1on statutes are to be

’str1ct1y construed both as to taxat1on and exempt1on.'? the .

lvspec1al 1nterpretat1ve ru]es that have evolved 1n matters of:;v‘

‘f'taxat1on may not be a11 that substant1vely d1fferent from Q"
. the ord1nary ru]es of genera] app11cat1on to the B |
v"”1nterpretat1on of what may appear to be amb1guous prov1s1ons5f~

Tw1th1n any statute 13j.

el 1°(cont d)immaterial, Richardson v. M.N.R.: (1955) 9 0 T C
1200, Also, Canad1an taxation is levied.-on: the.ﬁ,n
N t:11nd1v1dual and'not on a mar1taT or fam1]y un1t
%l.,{1‘:;For a commentary on the def1c1enc1es see Lown and

©+ .- . BendiaK, “Matrimonial Property-- The New Reglme",“"'
?f(1979) 17 Alta L Rev 372 at 372 378 L

e x12e See Part IV 1nfra Loy
R ' : R ‘ ' N
13 .,For a profound and contemporary analys1s see’ C MacNab_“f
ifj}"Equ1ty in Income Iax Cases" (1980) 28 C. T d 445, o



) . A. B .' .'. | . ,‘ .‘ | . N ',: . -‘C’ - " i '- N .. 5 ‘;\' ‘. ‘. .
+B. The Rules of Statutory. lnterpretation .. 3
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» - (a) The,Generat Rules e Tl e T e
o e

w“

[

pr1nc1p]es appl1cab1e to statutory 1nterpretat1on of w0rds “5_i5

""whlch when reduced to-the1r s1mp1est form 1nwogve3threle
bas1c concerns fh "';'ﬁgif' ’ i‘fﬂ'& o TVLA |
(t)i the ord1nary and grammat1ca1 mean1ng of the word pfd,f

Author1tat1ve textbook wrlters‘4 expound three maJor‘

U

“*fVor words when read alone,'1 . the 11tera] or

o p1a1n meanlng ru]e,

.the words 1n the enactment 1 e context

g

“fthe mean1ng when read together W1th the rest of

r-"' wew Y
L

)
that. part of human conduct w1th wh1ch the sl

R T

S -

, For example, Maxwe]] supra n 5, Crales, supra n, 7

and E. A Dre1dger, ,onstruct1on of Statutes 74)

ftthe mean1ng when read aga1nst the background of R

',enactment deals, 1 e obJect or purpose p\“,;l,-.",

See d W1111s,ﬂ"5tatu*e Interpretat1on in-a Nutshe]l"uwlp:;

- authoriti
ru]es as't
- "golden: rule’ and- the "mischief rule"

is-a modification of the !1tera1 ru]e to. avoid
‘consequences resulting in some absurdd{y,,repugnance or:

id. generally refer *to the three. main -
‘Titeral. or ‘plain mean1ng rule", thé

..(1938) 16é§an Bar,Rev. 1 at 4. The textbook

K '1ncons1stency with the rest of the ehactment:  The

=T oril

L gin of. the m1sch1ef rule is, found in Heydon s Case
e U§(1584) 75~E R 637 o . }

The golden rule



Where a w1de term 1s found in a statute 1n assoc1at1oh

‘

with other words 1ts ord1nary mean1ng may be 11m1ted or.

h qual1f1ed by the pr1nc1p]es of- grammat1ca1 construct1on that

‘have evo]ved 16

| .Stmplynstatédy in cifCumstancesfwhere speciftc words’
'Torebede‘a'w1de«term,,the latter takes its mean1ng from the

spec1f1c nosc1tur a soc11s Where spec1f1c words precede

y:a wide and genera] phrase,.the ]atter taKes its mean1ng from i

the spe01f1c eJusdem qener1s Where spec1f1c words '

T'precede or fol]ow a w1de or general phrase, the latter taKes‘b

Cits colour from the spec1f1c expre551o un1s exclus1o

e : B

fa]ter1u9\'~' o

These grammat1ca1 ru]es are not app11cab1e unless thereﬁ

t1s ‘a d1st1nct genus that 1s. both the spec1f1c and the :

‘;yw1de or. general must be of a- c]ass or K1nd compr1sed of

:3;VCharacter1st1cs common to both If th1s is not the: case"h

h'ﬁthen the mean1ng of a broad term should not be qual1f1ed on V“;:

fthe bas1s of grammat1ca] assoc1at1on L

Moreover, where a statute def1nes someth1ng as _
“‘t1nclud1ng other th1ngs, 1t may not always be the case that

fthe general word is to be 1nterpreted 1n 11ght of the

",ﬂfspeo1f1c as the latte may be 1ncluded as a del1berate f'

For a summary see . W1111s, 1d at 7 8

"]rTTl See Cra1es, sugra n. 7 at 181 182



extens1on of the ord1nary mean1ng of the general term rather-

than merely to- av01d doubt

Where the language used is found to be clear and

o 'purpose) 22 . -

'fnf,lﬁgh See Cra1es,}supra n 7 at 64 65 }j_ ",;"

‘ *unamb1guous further 1nterpretat1on is not necessary and the ;‘i
“”prov1s1on is to be str1ctly construed’9 unless 1t leads to

‘if'some man1fest absurd1ty, repugnance or 1ncons1stency w1th
-lthe rest of the enactment thereby requ1r1ng mod1f1catlon of

the pla1n mean1ng 20

- IF the language used is found to belunclear and
'framb1guous the prov1s1on 1s to be V1ewed flrstly in light of
s1m1lar words used throughout the Act (context)'21 fa1l1ng
v.nfwhwch the amb1gu1ty is. to be resolved by adopt1ng an-
"f:1nterpretat1on that would be cons1stent wwth the 1ntent1on'

of the leg1slators in- enact1ng the prov1s1on (obJect or'b';

“a .

e ééé MaXWell supra n 5 at 292

.‘.’

‘.2QEJ'See cpa1es,«1d at” 86 Th1s represents the work1ngs Of f-”
= ithes golden rule i sugra n. 15 T o

'Z‘VfiSee Cra1es,,1d at 159 180+ See also Maxwell, ug n.,”
-5 at 278-289 for -an. analys1s of ‘matters pertaining. to Lo
.- videntical: express1ons and change of language found
‘*Q[w1th1n an enactment . ST L

‘ “.vzﬂffffSee Cra1es,r1d at’ 96 98 ThlS represents the work1ngsebf"

- of the - m1sch1ef rule ) “S€€ sugr n. 15
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(t)t Atds‘tg‘ConstruCLionf

~ -«

Var1ous a1ds to construct1on have - deve]oped23 in wh1ch

‘ cons1derat1on may be had to. such matters as the t1t1e. f

| preamble and 1nterpretat1on c]auses of and w1th1n the

enactment 24 Jud1c1a1 1nterpretat1on gtven under a pr1or cL

a fstatute 25 d1ct1onar1es and treat1ses, 1nterpretatlon

. statutes and the words as expressed 1n the other off1c1a1

T~

tl]anguage 26

f(ii)_=PreSUmptionsfAffecttanlnterpretation;Tf

N Var1ous Jur1sprudent1a1 presumpt1ons have evo]ved 27
. OF relevance is the presumpt1on aga1nst change 1n the common :
o law. o ' | o -

It 1s presumed that leg1slat1og,does not alter the :

h71ex1st1ng common law beyond that wh1ch is" expressly stated

t‘-1n or necessar1ly 1mp11ed from, the language used 1n the

G'enactment in quest1on, the presumpt1on therefore not be1ng

fapp11cable where the Ianguage used 1s clear and unamblguous~ t'7

R , - , ' |
" 23)" For a. conc1se summary see G L Ga]l The~Canadian-LeQa1_
' ‘-;§X§L§m (1977) at 232 236" s T :

7«;'a?4;7 Seer Cra1es, supra ny 7 at 190 216

't,fﬁ“rsSee Cra1es, 1d at 171 172

‘-:'is_h}see G L. Ga]], ugr n. 23 at 235

’.27);;For a summary of the presumpt1ons see. G L Ga]] tdt’at‘ff:
236 239 and W1ll1s sugra n. 15 at 20 27. T



gy
‘enunciating a clear. intent of chanhge.Z?8'

In the abSence'of‘a cTear éipresston*indicattng

__;__;“_Jntent1on of_changer references—to personal relat1onsh1ps———;;%-

S in an Act are presumed to connote those relatlonsh1ps as . o
they are understood at common law"29 and therefore a. statuteté

j‘deal1ng w1th matr1mon1al causes would ord1nar1ly extend only.:A”z

‘to monogamous marr1ages 30 However the same may not perta1nft;jj

K]

'where the subJect matter of the statute 1s categor1zed as o

-[-other than a matr1mon1al cause

In all d0ubtful matters where the language JSed 1s
'.lhexpressed in general terms, the1r constructton should followitof“
.'&the rules of common’ law 1n cases of~that nature, as statutesfltj.

-Fare not presumed to alter the common law further or ' B
'h;.: 'Totherw1se than as expressly declared or. found there1n 3‘
| ;fWhere the:e may be a confl1ct between the common law and theff;;z

- f:eexpress prov1s1on of a- statute the latter preva1ls 323 :

28" ‘See Maxwell, .supra n. 5 at 116 and- at 122 | See also co
. . .. Craies, sugr 'n A at 338 340 j; LR T :
29 ;hMaxwell id. at’ 120 L - TR

.....

. 30 ,Id Th1s statement is’ based on the dec1s1on in; Sowa v
CLJ_MSowa [1961] P.. [1961] 1 A11 E.R. 687 (C.A..) which -

-~ adopted the dec1s1on in Hyde-v. Hyde (see dinfra at 19) s
S 1imiting the Jur1sd1ct1on of -the English courts to ?Tp,_ ffu
. monogamous | marr1ages and. held. that a wife in‘a; RPN

_.'polygamous marriage. d1d not . come w1th1n the. statutory R
“ﬁmean1ng of the phrase marr1ed woman LE L . :

-3See Cra1es, supra n 7 at 339

TR i,Id at 338



-.tb)' Spec1al Ru]es Appl1cab1e to Taxat1on ;'f'“
Statutes ' ' ‘ L D C

Some commentators refer to these ru1es as’ operat1ve e

::presumpt1ons 33 It 1s probably more accurate to- class1fy

4

'-f';them as extraordlnary or spec1a1 ru]es34 that have evo]ved 1jf'

1as add1t1ons or mod1f1cat1ons to the overa]] general ru]es

"i{by whtch leg1s]at1ve 1ntent to e1ther 1mpose a: tax Qr ;..f .

| 'ﬂjiprov1de for an exempt1on or deduct1on from tax 1s to be

'dhdeterm1ned from the language used 35"

'\'~..,

That the burden 1s on the tax1ng author1ty to br1ng thqf}bf

‘ }*7:dsub3ect w1th1n the letter of the 1aw36 and that the burden

"'"'~;3,a.;‘sfif_l--'_’,-See GiL.. Gan, §ugr . 23 at 236 and u wnns, supra

'7,V1s on the subJect‘to prove ent1t1ement to a prescr1bed

15 at 25

’.?V*éiﬁtaSee C MacNab, sugra N 13 in: wh1ch the author

. ..-enunciates ‘the develqpment of s1x spec1al rules from
’i;the tax author1t1es c1ted R AR S

"e'fﬁf35ifb3ee Cra1es, supra n 7 at 115

btziéfhf?Th1s is’ the rule as stated by Lord Ca1rns in Part1ngtonfr57,
v The Attorney: General” (1869) L.R.--4 H.L- 100. " The: .

7explanat1on for the rule:is. subsequently g1ven b{ Lord';f},;

. -Cairns_in Pryce v.. Monmouthsh1re ‘Canal- Co: (1879
e Appe Cas, 197 at. 202 as being the -absence of- any a
s priorj Tiability to pay. tax-or any. antecedent o
*r}gire]at1onsh1p between: ‘the* subJect and’ the taxing "
.Ssauthor1ty For the—appl1¢ab111ty of :the: doctrine of ‘
“jstr1ct construct1on to ‘those statutes: wh1ch1mpose DU
.. .pecuniary’ burdens ‘see Dreidger., supra.n. 147at 148- 153-{1515
*Uv{-n_,?;Ma;well supra" n. 5 at 256 258 and Cra1es, 1d at TR IR
LI R 115 e . S
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exempt1on 37 is probably the basis for the well Known

propos1t1on that tax statutes are to be strictly construed

Where there 1s a tax1ng prov1s1on thCh can’ be sa1d to

- clear]y 1mpose a tax and where there is’ aTso a prov1s1on ¢5“ -
. wh1ch a]lev1ates th1s tax1ng prov151on 38 the 1nterpretat1ve

rule appl1cab1e to the Tatterigs that where the.language 1s_‘"

'f}tl( clear and unamb1guous39 the prov1s1on 1s to be str1ctly

construed and the taxpayer must show that every const1tuent
“element and cond1t1on prescr1bed by that prov1s1on has been
comp11ed w1th 40 d7'5}fhf".'j "“-'f;”‘ a 'flf.;'¥;:” |
Where the language 1n the al]ev1at1ng prov1s1on 1s
unclear or amb1guous, the words of the prov1s1on are to be'.fﬁ

read 1n ]1ght of s1m11ar words and express1ons used

throughout the Act 4‘ and 1f th1s method resoIves the

8 5T]T?w A Sheaffer Pen Company L1m1ted Vi M N R. LT953JAEx;
. ‘C.R. 25T at 255. SRR v

L The genera] charg1ng prov1s1ons of- the Income Tax Act
- "are.found .in sect1ons 2, 3.and.38. ‘' The Act also "

"~ - prescribes.various- rules . An example of - relevance is.
" where ‘the rules in subsect1on 73(1) may be seen to - -
,;;alTev1ate ‘the operat1ve effect of the ru]es Ane 'F';“

-subsection 69(1) ;,., PR B e

.'??Eh{This would 1nvoTve the appl1cat1on of the "11tera1 or
'~-‘hﬂpla1n mean1ng ruTe 1 See. supra -at 7 S el

4_@éf;5w A. Sheaffer Pen Company Limited v. M.N.R., supra n. R

oo 3T, See @lso ‘the comments of Cattanagh d in The
’TJTTQueen Ve, Schel]er,.1nfra at 79 RN o

"”ﬁfgéfln[Thms 1nvolves the appl1cat1on of the' context rule ..dlfa.f~

«,{.see sugra at 7
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Vamb‘QUitY'that:ﬁ$ﬁthe one, to. be édoptéd;~z_,f”

Where the amb1gu1ty 1s not then reso]ved by contextual

0

'?construct1on. the ru]e is that 1t is to be resolved 1n

:{favour of the tax1ng author1ty 43, It is from the work1ngs

."of the last ru]e that has led: to the common express1on that'

‘f_except1on‘"44: Th]S represents a marked departure from the

'“taxat1on is the rule and exempt1on or deduct1on is the
“'general ru]e under wh1ch reasonab]e cons1derat1on could have-
otherw1se been g1ven to the obJect or purpose ‘of: the
'_allev1at1ng prov1s1on in’ 11ght of. the Act as ‘a whole 1n
“,xorder o determ1ne the 1ntent1on of the ]eg1s1ators 1n i
.fenact1ng that prov1s1on 45 - |
pé,_f}SUmhatjon5;fJf:b.¢

In a narrow and str1ct sense, the overal] ob3ect and

T ﬁpurpose of the Canad1an tax1ng 1eg1slat1on and the Alberta'

'V“fT;matr1mon1a1 property leg1slat1on cou]d be satd to be

'=J¢f2_'iThe Quee ‘vi Compagnie: Immob111ere BCN Ltee [1979]
. Co DT 5068 at 5072 (S C C 7 '“;.,‘. -

rrﬂ;,f3ﬁjaTh Q een V. Contznental A1r Photo L1m1ted [1962]
~ . D.T.C. 1306 (Ex. Ct. T -

u,?{t*-See MacNab, sugra n 13 at 452

b45 jMacNab, 1d at 452-455, However, a recent trend may ben
‘lgj,develop1ng in ‘which genera] -words: may be 1nterpreted in. .
- —a.broad rather than a technical. way, ‘see MacNab, id. at
. 454-355, but only if the word1ng in-the ‘tax exempt1on -
: ub;penm1tted such a construct1on see R.A. ‘Jodrey Estate -
Y. vy Min of Finance: [1980] € C 437 (S C C ) per o
»q‘:DICKSOH d at 456 o S )

e BRI



.lseparate apd dlstlnct thereby rat1onal1z1ng the departure
'f‘from the ordlnary rules of 1nterpretat1on appl1cable to -

;taxat1on exempt1on However 1n modern t1mes the’ real

dtst1nct1on may not always be that clear

;Over the however,\the Income Tax Act S EEEIN
- has become an important.instrument of. -
.-socjal :and econom1c pol1cy, not. Just an
" Act to'raise:revenue:. Moreover, -the l.
s complex1t1es of our world .arein. large
. .~.measure mirrored in the Income Tax Acty,: . -
. often resultlng in. @ ‘'maze"of verbiage. to NN
_the uninitiated that the draftsman w1ll s
tell you. is necessary. to ' ‘cover’ a - -
v_%part1cular si.tuation or to carry out
- certain pol1cy obJect1ves In: many
. ‘¢ases, .even the most : -competent - o
© legislative draftsman will- be unable to ..
'produce a result us1ng only pla1n '
words B s - R

v

Where a pol1cy ob3ect1ve 1s not expressed 1n clear and S

h@unamb1guous words Tn an exempt1ng prov1s1on w1th1n a tax1ngvV

statute, and 1t can not be clar1f1ed 1n a: con*extual manner,y[
the ob3ect1ve beh1nd th1s’pol1cy may fa1l‘* to the detrlment“f

of the person who was to rece1ve 1ts benefits

It 1s clear that only a spouse or "former spouse ) “
1nclud1ng a party to a vo1d or vowdable marrlage qual1f1es'.'
'fto rece1Ve the beneflts under the Alberta matr1mon1al '

property legtslat1on and to rece1ve the benef1ts of the-* ’

o

T Wachab 19 At 4557
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'“exempt1on47 under subsect1on 78(1) of the Income Tax Act

.°It 1s the ord1nary and p1a1n mean1ng of these words that

~ .

| imust f1rst1y be exam1ned

sr

.ﬂ‘ft . The ‘usage of’ the word' exempt1on may not be

‘technically correct as the effect of. subsect1on_73(1t

L ;7°'*of the Act is:to defer. the.immediate taxation:
'“'f‘f;{'consequences that would otherw1se ar1se :

- F

oL S



"PART 'II:- THE ORDINARY AND PLAIN MEANING

o

1. .-The Meaning of "Spouse"

'-Hj1nc]udes not only a relat1onsh1p of marr1age between a ma_

S fﬁlntroduetion?“* )

Loose usage q# the descr1pt1ve word spouSe“'tha'ianyf"

Tfand a woman but also one that has the outward appearance of

hhbetng mar1ta1n However the latter 1s often one of l1v1n§

mi" "

: '.ftogether as man and w1fe 'or 11v1ng common law "ahd “arises

tje1ther where the part1es, not be1ng marr1ed to each other, ("
“w1sh the1r cohab1tat1on to have the outward appearance of
| marr1age or where the cohab1tat1on is of some durat1on and
'xkothers are a]]owed tozassume that the part1es are. each ‘ ._?'\

_other s spouse

Wh11e 1t may be true that two people of the oppos1te

.._ . e‘, ..

]

‘*:,sex may choose to 11ve together 1n exactly the same way ;as;fn'

’1f" they were marr1ed th1s may not g facto make them

"tﬁispouses w1th1n the ord1nary and legal mean1ng of that word '

U _The .,maﬁo-r—,‘;a,;y‘ ,__M'e'-anj g

) The pr1mary source of the ord1nary mean1ng woqu bejvfif
':found f1rst1y by reference to author1tat1ve d1ct1c>nartes“8 Q'"t'

'v‘to establ1sh whether or not the mean1ngs g1ven 1n both

‘*T‘@ _ The legal as wel] as’ the grammatxcal mean1ng sh0u1d be'f
- t_ascerta1ned, see Cra1es, ugra n. 7 at 83 84. L

17



'sources*are-similar}
.. .~L- N N

The Oxford Eng11sh D1ct1onary (1971) descr1bes a gouse '

~'aS' aumarr1ed_woman_3n relat1on to. her husbandr_a_w1fe a]*

marr1ed man in relat1on to h1s w1fe -a husband“‘ husbaﬂ°xasf5

"a man JOlned to a woman by marr1age and w1fe as a,ijfyb'»f,y.j

_/'*P*ﬁ—:-\_ . R K .

Jo1ned to a. man by marr1age a/marr1ed woma\L.rc‘“u'

N
: v , _ QE rlﬁ'k\;"jh
Law d1ct1onar1es49 descr1 € a _gouse as "a, or one s
husband -or w1fe ' In B]ack's Law D1ct1onary5° the word

sgousal is. referred \:pand 1s stated to be def1ned in o]d j{
Eng]1sh 1aw as mutual rom1ses to marry the word husband

nﬁas a marr1ed/man one who has a lawful w1fe 11v1ng :"dﬂj.'

- ?wifejas' a woman un1ted to a man by marr1age.,a woman who

l

has a husband 11v1ng and und1vorced"-‘”“"“'"

Accord1ngly 1t would seem that 1n a: modern,vord1nary

l_and legal sense- spouse 1s a sex neutral word used to

c R

descr1be -a man (husband) or a woman (w1fe), each of whom are h;E

”df: related to the other by marr1age to each other marr1age

appears to be the essent1al factor

“=ﬁ?!:{al_fdow1tt's D1ct10nary of Engl1sh Law (2nd ed 1977) ;”,_t"

*~ Osborn, A-.Concise Law: cht1onary 15th: ed 1964) and
’sj;Black’s Law D1ct1onary (4th ed 1968) . »

Cose 1d
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”VJV?C: f'nMaﬁfjageu;g:Meantngfand Nature-‘w

~——" C

| a(atj_lhtroduction_b.ﬁ

';~A marr1age _1s not statutor11y deﬁ1ned 1n any

| ~;;Canad1an enactment51 1ts mean1ng wou]d be 1nfluenced by such

'factors as - 1ts ordnnary and grammat1cal sense and any
Jud1c1a1 1nterpretat1on or def1n1t1on w1th due regard to
the overa]l obJect and purpose of the part1cu1ar statutevﬂn

'1nvolved 2. "t”. i ' d“f.'°-;

The Oxford Engl1sh cht1onary descr1bes marr1age as »Qf"»fy

.2yj"the-cond1t1on of be1ng husband or w1fe, the relat1on

'5fstate

37between marrred persons, spousehood . and the word marr1ed

unlted to another 1n wed]ock 11v1ng 1n the matr1mon1a1

T s

PRV

The c]ass1cal Jud1c1a] mean1ng,_wh1ch has been d,{,g.

'“tycons1stent1y followed and app11ed by both Eng11sh and

“?Canad1an courts 53 1s that g1ven by LOPd Penzance in ﬂ!g_ V.

~ It creates rlghts and ob11gat1ons,,- ‘
as all contracts do, but’ beyond that. it .
confers 3 -status ... I cénceive that:’
marr1age, for th1s purpose be def1ned

i 3?1_ C DaV1es, Power on D1vorce and Other Matr1mon1a1'
R Causes, Vo] 11 (3rd ed 1980) at 2 e

E A Dr1edger, sugr n 14 at 6 ???fff;fj:j;€;‘
C Dav1es sugr n 51 at 2 S R




"2'0..v .'..‘.

as the VOluntary ‘union. for ltfe of one .i._"
man .and one woman to the exclus1on of
3_a11 others 5“,' . ‘ .

"The purpose of th1s mean1ng 1s stated to gtve. sOme"

pervad1ng 1dent1ty and un1versa1 bas1s [to the] common

_acceptance and ex1stence [of marr1age] however varled ;9 17‘~Q“

‘vad1Fferent countrtes 1n 1ts m1nor 1nc1dents .8 Th1s“f

!f'def1n1t1on 1nvolves four cond1t1ons the un1on must be

ﬂ between one man and one woman 56, 1t must be vo]untary,57“tt.f‘:.7”

=:must be for 11fe58:and 1t must be monogamous 59 HoweverA';
o although requ1r1ng a un1on, the def1n1t1on does not dea]
dw1th the means or method of entry 1nto the status of |

."i}marr1age I

”;ffzié'f'As detepm1ned_b10]og1ca]1y at b1rth Corbett V. Corbetth“J
-0 119701 2-°A11-E.R: -33 in‘which. one of the parties to a -

R marriage. had undergone 'a sex-changé: operatton TSee... 1T
~.alsoRe " North and Matheson (1975) 52 (3d);280;jn'“}1-

Tf-ﬁ;'Wh1ch both part1es were male.

7;5Ti-fTrue consent is’ essent1a] In Canada 1ack of consent

'“I,*renders a marrtage vo1d C Davwes, sugr a n. 51 at 81

";d%éjfrlt must last for a 11fet1me unless sooner term1nated byhf% =

@ judicial, decree of dissolution;  P. M Brom]ey, Famtly. o
- -Law (5th. ed 1976) .at 18 -f79~.1 e s U

"*595L“Ne1ther party may’ contract another- marr1age or" takeii”‘

,,another spouse where -a subs1st1ng marriage  exists. Sée‘”df i

~ ": C Dav1es ugr n 51 at 3 9 and author1t1es c1ted



i A;_f‘ihufgiﬂff

The genera] pr1nc1ple of ]aw app11cab1e to a man and
"woman who w1sh to enter 1nto a va11d marr1age 1s twofold 50

‘1that 1s. they both mUSt possess the 1ega1 capac1ty61 tot;.

'contract a marr1age wh1ch is determ1ned by each party s ]ex
| 'dom1c1l11, “and observe the forma11t1es 62 wh1ch is

.:rdeterm1ned_by_the-]ex loci ce]ebrat1onlst"‘

80 " See C. Dav1es, md.’at‘25r26:anng.M; Bromley, sugra~n. B
- 58 at 19 20 S o ". ' : R
. .81 {'Generally,, capac1ty 1ncludes such matters ast the
' . -parties ‘are not related within the prohibited: degrees
of consanguinity (blood) or affinity {marriage); . are
. not already. ]awfu]ly married to another, ‘are of.. o
- .+ sufficient age,.are of ‘opposite sex, have the ab111ty Lo
- to- consummate the marr1age, freely consent to the. -
. marrjage and possess' the ‘mental .capacity: to understand
" 'the nature of thé contract and: the-duties and. .
. respons1b1]1t1es which it creates. See C. Dav1es,“ig.
. -at 75-89 in which these .factors .are descr1bed under -
v. matters-.relating to‘"Essent1a1 Validity". . See also'y.. -
":dackson The Format1on and Annu]ment of Marr1aqe (2nd -gff'
Lo ed 1989) at 159 164 ~ . _ T ‘ ..r”"“

2 5?f¢7$ee C. Davqes, 1d _at 25 28 P, M. Brom]ey. §HE£‘ n. 58,

--at 25-29 and J. dackson, id. at 210. . In:Candda the _fa o

.h‘formal1t1es are found ‘in prov1n01a1 Marr1age Acts..
.- . coverifg 11cenc1ng (the pre-conditions.of which may
.~ --require parental consent, a: nedical” cert1f1cate ‘a.

- prescribed statement by the part1es, ete.) ceremon1a1 “;‘4

. -formalities and curative provisions.. These ' statutory o
. formalities are- known as matters pertaining to . o
".solemnization. of marr1age within which the ‘provinces : -

. have jurisdiction to- legislate;: Re The Marriage Law OF-»éh{

- Canada (1913), 7 D.L.R.:629; which.may extend tov*f
'-:_enforcement of any: breach by attach1ng statutory :

- - consequences. of: 1nva11d1ty of .a marriage absolutety or
V"cond1t1onally A.-G. (Altai) v Neilison: nd Underwood

- ..-11934) S.C.R. 635 and Kerr. v. Kerr 11934} S.C. R. C.R. 72,

++ . .Refer also to the Marr1age Act , R.S.A. 1980 C e 6

'[sect1on 21 :Wj“ R .,,gf;],.” R




It is’ to the latter that there may be 11m1ted

‘f"except1ons,53 one of wh1ch relates to the 'so- ca]led "commoni,:~'

'1Jaw marr1age ,-that 1s, where a. man- and woman, hav1ng the -

R Jegal capac1ty ‘to marry,'vo]untar]ly consent to and - declareﬁ'”

"the1r present 1ntentwon ‘to 11ve in a un1on for 11fe to the:

:'exc]us1on of a]l others notw1thstand1ng -non- compl1ance W1thyfﬂf

l"the Formal1t1es requ1red by the lex ]oc1 celebrat1on1s wh1ch
,hp Amay rece1ve recogn1tion by Canad1an courts as a val1d B
ffmarr1age If this 1s the case then the ord1nary and ]egal K

 '.'mean1ng of the words sdese ,A“husband"”; w1fe

‘ marr1age .1n the A]berta Matr1m0n1a] Property Act and the "I;y"'

fCanada Income Tax Act would 1nc]ude that re]at10nsh1p 'ﬂf

'ilf(b)f'TheffcommonjLawvMarriaoet

(i) “’-I'n"'trbduc';'t"i'bn:;f IR SR

L

Th1s termlnology 1s a Tegal m1snomer 1t 1s more:”"

L accepted by the Engl1sh common law As succ1nct1y put by'pn

J"»

'Z_ 011ve M Stone

'*ZfThere*1s a great COnfus1on about the use
,oF the terms: ‘.common :1aw marr1age and
S common Taw" husband’ or ‘common law. -
oo s wife! | A comb1nat1on of "ignorance of
. . history.and "well- meaning. slopp1ness of )
. ..thought’ somet1mes app11es these terms z-é

Q'appropr1ate1y termed a canon 1aw" marr1age as 1ts or1g1n ,‘f;'l“"‘

~I11es 1n the canon law 1n those t1mes when the canon 1aw was a

755 “See C. Davies, iid. at 18, P.M. Bromley. id. at 2 andzﬁ": o

) d dacKson, 1d at 218
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.
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vto the cohab1tat10n of two people at
... 1east. one ‘of -whom- is Known-to be legally
" ‘married-.to another " This usage is. "
‘j1ndefens1ble ‘At common {canon) law'
such a, cohabitation- was:hot.only.

‘f-meretr1c1ous,'1t was a_deadly sin.: The .

u-_l}canon law lawyers.-did not transform’ ot
';adu]tery 1nto b1gamy and sanct1fy 1t 64 R

:};,h’ Stone suggests that the or1g1n of the loose usage-of
the phrase common 1aw marr1age may have 1ts source 1n the L
ev1deht1ary rule of presumpt1on of marrlage emanat1ng from'?;f,u
long term cohab1tat1on and general repute of marrlage .as;‘

' opposed to a presUmpt1on of 1]11c1t cohab1tat1on~unt1l a
.."val1d marr1age 1s proved ’"Th1s arlses from the general;j :

f presumpt1on that anyth1ng done 1s lawfu]ly done unless the

PN

contrary 1s shown It 1s part of the general presumptlon of

1nnocence and r1ght conduct" 55 She cont1nues

:.fTWhere the common (canon) law marr1age T
o ,surV1ves,_by exchange of conisents to':
- present marriage: or- exchange ‘of, prom1ses"
o+ followed- by cohab1tat1on, as .in Scotland -
. uptil 1940, and in-certain.Statesin ‘the -/ .
- U.S.A. there is clear]y much. greater o
“fvlat1tude to assume ‘that those cohab1t1ngb
2. -as ‘husband and wife’ have exchanged such
fng-consents since acqu1r1ng capac1ty to
‘H.,marry each other 68 . U

g
.

In th1s context 1t 1s to be noted that the presumpt1on}1?f7"':’

referred to does not 1n any way create a marr1age under the'flgjvc f

'fasiljﬂ011ve M Stone Fam11x Law (1977) at 30

es 7 Moo

"'.-‘.5 . —

T Lt L T e T e e e



v .o . . N | ’

'common law but rather is mere]y of eVTdemt1ary ass1stance-,n

sin establ1sh1ng the ex1stence of a marr1age 67 - e

A rev1ew of the h1story of Engl1sh marr1age and 1ts

23

Wonrma11t1es is 1nformat1ve to determ1ne a more prec1se ﬁwsa

¥

'.‘of 1ts Jud1c1al acceptance as a val1d marr1age.5.8 :

(11) The Enql1sh H1stor1ca1 Aspect

o By the th1rteenth century control over marr1age 1ni”""

.JEngland rested w1th the canon ]aw wh1ch recognlzed three

‘ftways in wh1ch marr1age could be hﬂ f

“:A 'contracted 59'

: pt:“fsby celebrat1on in- facie ecciesiae, thaf is, with =
- the b]ess1ng of the church. This was a regu]ar
marr1age as’ d1st1nct from a- ctandest1ne marr1age

- .in this case. s1mp1y by utter1ng words denot1ng a-
 present intention to - -accept each-other as man and’
- wife without any other ‘ceremony thereby becamex

E?Q“ by sgonsa11 (or verba) de graesent - The part1es’¥

'} mean1ng of the phrase common law marr1age for the purposes L

. ‘husband and wife. ' No witnesses were required. 5Iffft,t

"l*no consummated, such a marriage. could be"
solved, by :the husband taKing "holy orders, or:
h

e wife. becomlng a nun, the other would then be:'}7~

‘““L;ffree to. marry

S "a,ékf;be.§QQQ§§ll_ (or verba) de futuro subseguente *;i‘i'
;;g;;@ﬁ “T. Dav1es su r ‘n 51 at g 16 e

:h:éﬁf"‘For a modern deta1led ana]ys1s see d dacKson, _gggg n,uZTQf{
.7:61.Chapter 2, 'P.M. Bromley, supra n .58-at 33-36; Olive ... "

p M. Stone, supra n.-64 at 27-32, ‘E.L .Johnson," Fam1lx
. Law-(1958) at 1-10. . See also Pollock and MaitTand, The
-‘_H1stor¥ of Engl1sh Law Vo] 2 (2nd ed 1968) . 7

'fféﬂ;jE L dohnson,‘1d 1;*_

PR



Evf;25h‘f,

. -copul'~ 1f the part1es had’ become betrothed by
'=utter1ng words denoting a: future intention to -
accept ‘each other 'as ‘man and wife, and *

‘ .1thereafterwards 1ntercourse ensued between them, J‘i‘

the betrothal was’ ‘thereby. transformed into a va]ld

'+ . ‘marriage;. a prom1se to marry beoame marr1age on_.. ‘; .

-consummat1on
i'Imped1ments to marr1age were reoégnlzed by the canon law.
7tsome of wh1ch made the marrlage mere]y 51nfu1 wh11e others

were 1mped1menta d1r1ment1a (1 e matters of consangu1n1ty

| ;iand aff1n1ty) render1ng the marrtage vovd and resu]t1ng in. a"H

| d1vorce a V1nculo matr1mon1 “rﬂ}f_ftp~. L
On the other hand 1t was the common law courts that s:
fdwere concerned W1th property matters, i e ; the w1dow s

’

1:r1ght to dower and the r1ght of the f1rst born son to c]a1m

j5freehold land,as h1s father § helr, and‘den1ed those c1a1ms ﬁﬂ??[

..where the marr1age had Been celebrated other than by i{ﬁff-t

"i%?the Coun01l of Trent (1563) whlch expressly aff1rmed the

v"fex1stence of the oId rules but henceforth requ1red the

'4fypresence of a- pr1est and two w1tnesses as essent1a1

“fgrequ1rements However by th1s t1me Eng]and had broken w1th

’Wrﬁl Rome and the old law rema1ned 1n force.?2

B Idi-at 1-2; RN el
”5?171' ‘E L. dohnson,__g v 5 See also Haydon v Gould
P (1710) 1 Salk 119 DTl o .

".?15f. d dackson, ugr n. 61 at 16 qee also lellﬂ§ V ;;;ﬁprl~

- a

a;i'ceremony in. facle eccles1ae 7‘ Unblessed formless marr1ages_f :

f.p{contlnued to have va11d1ty unt11 after the Tamest1 Decree of &tf:



‘"3"For two hundred years the error oF formlessness

K

h-haunted the Engl1sh 1nst1tut1on of marr1age"73 whlch

'?cont1nued unt11 Lord Hardw1ck’s Marr1age Act74 was" passed 1n7

TR

itr1753 wh1ch a]tered the canon 1aw and 1a1d down str1ngent
S fformal1t1es to be observed 75 The Act was expressed not to }”
'~;fvbe app11cab1e beyond the Engltsh seas and requ1red that

rﬁgbexcept for dews and Quakers and any member of the Roya]

-‘:p1tes of the Church of England 1n the presence of a ﬁf“iﬂ

i‘clergyman and of two W1tnesses after pub]1cat1on of banns oniy”
'"f3three consecut1ve Sundays Any marr1age celebrated e

‘fT4§¢otherw1Se was prescr1bed to be nu]] and vo1d The str1ct

"iharshness was allev1ated by subsequent amendments 77

52(cont d)desson (1703) 2 Salk 437

.“7?y2j011ve M Stone,.sugr n 64 at 29 and see part1cu1ar1y
.+ footnote 40 citing- the abuses as ottlined by W.E.H.

'vaecKy,.Enqland in the- g_ghteenth Century: A mu]t1tude
‘of- clergymen, usua]]y prisoners. for -debt and almost '

"-“falways men of.‘notoriously infamous lives, .made it the1r :fl~

.- business to celebrate clandestine. marriages -in or near’
o the Fleet”: (prison). . “Almost: -every tavern or brandy -
“-'ishop in’ the ne1ghbourhood had-a Fleet" parson in 1ts pay
s, Tbut ) D1vorce .except by a- special’ Act of
~_3Par11ament was absolute]y unatta1nable R L

o774 (1753)-26 Geo: 11; c. 33 “An Act: for the better

f,prevent1ng of c]andest1ne marr1ages

vi7i_"For part1cu]ars of tHe forma11t1es see d dackson,
NRPCT ugra n. 61 at 63 65 ; ;5,,. Sl "A ST

‘fQ:See 011ve~M Stone, ugr n. 64 at 30 -and at 31
H~descr1b1ng the v1ces of the. enactment ”“~“

v"nﬂfoﬂ;Amend1ng ]eg1s]at1on 1n the form of Marr1age Acts fﬁf:;i'..A

"“Tfoam1ly,_a11 marr1ages were to be celebrated.accord1ng to thefﬁ,,f

'}: vo1d1ng sect1ons proved to be "dracoman"76 and 1ts fjff-:f-Vvy"
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;}7fandfe§ent0atinepea1ﬁin"194§~by,aicdnSo]idatingﬁstatuteffﬂ,

’ Commen01ng 1857 Jur1sd1ct1on over marriage was

transferred from the ecoles1ast1ca1 to the secular (common “;;“;_;f;

law) courts 79 the latter 1nterpretrng the vo1d1ng

prov1s1ons of the Marr1age Act,vas agended, str1ct1y :
Ar.fA d1st1nct1on was drawn between . |
- provisions.of the statutes wh1ch were T .
- .directory in. nature and.those which were . 7,
“voiding. . ‘Negative and" proh1b1tory words ey

-~ L were: not sufficient to render a marriage . -
"o void. The statute had ‘to show’ c]early,_"
. by express language,.that the formal.:.
- ‘requirements were. ‘condi.tions precedent
. to.a valid marriage.. The'courts:still
. observed- the common: law presumpt1on of
<. thevalidity of a marriage when the = = . .~ - S
';part1es cohab1ted as.man 7nd w1fe 80. ST e

'lffj,'Naﬁethgjéss]dupiﬁgtthisffime‘pgﬁjodfa,¢qch§cﬁit1¢{zéd;'j“

4;ﬁ77(cont d)(1822 1826) st111 1nc1uded vo1d1ng prov1s1ons but
o5 were ‘less- str1ngent than the predecessor legislation. PR AP
Lot Sees d dacksonq .supra n 61 at 66 70 and P. M Bromley, v*-l
; o 3sugr 58 at: 34 37 o SRR R
'{ﬂ??T;jThe Marr1age Act (1949) 12 & 13 Geo 6 c. 75 See-
. ‘alse Olive M. Stone ‘supra n. 64 at 30 32 and E. L
””;Johnson, sugr - 68 at 7 9 SR , L

djﬁiﬁ f*The Matr1mon1al Causes Act (1857) 20 & 21 V1ct c;f85;57
'”1.335ee E L dohnson, id. at 9 10 RAE R _;;'”

_;%°lz:Per D G Frlend “Common Law Marr1age in 0ntar1o The ;“<:
- Alspector Case” : (1958) U."of T. Fac. -of Law EQM .80 at
'»_;};The class1c example is’ found in. the remarks. of Dr.n. R
iV'beush1ngton in. Catteral] v. Sweetman (1847) ‘163 E.R. - s
71047 at 21053 .a leglslat1ve enactment ‘to: annul a
% marriage de- facto is a penal . enactment oo and_ T Ty
~ﬁjtheref0re [1s] to be construed str1ct1y |
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) dec1s1on of the House oﬁ'Lords 1n Req1na V. M1ll1se' a]tered

‘.the ex1st1ng common 1aw and requ1red the presence of an

L7f'ep1scopa11y orda1ned pr1est at a marr1age ceremony before a 2

va11d marr1age could be contracted 82 Subsequently, the

}utHouse of Lords 1n Beam1sh Vs Beam1sh83 conf1rmed that Reg1na |

'fv M1111s had ]a1d down a- b1nd1ng precedent to be fo]lowed

- but left the quest1on open as to whether or not 1t would

(’uapply to Br1t1sh subJects 11v1ng in the co]on1es and in

hfore1gn countr1es 84

(1844) 8. E R 844 Th1s was a- b1gamy case,’ the 1ssue
be1ng the . va11d1ty df a first marriage contracted in .
u)"IreIand and’ pres1ded over-by a presbyterlan minister.
. MiTlis® subsequent]y went. through a’ marriage ceremony
~oowithe another woman in.England ‘in accordance with its : =
-+ laws, The House of Lords was evenly divided as to.
-;fwhether or not:the common law of England -and Ireland. .
E-requ1red the: presence of ‘an: ep1scopal1y ordained . pr1est
‘as a condition of the va?1d1ty of ‘the first marriage,: . E
. the rule:semper praesumntur pro. negante was applied and;ﬂl :
¢ Millis was acquitted.. This-: dec1510n has . been subject A

'*7gg_ﬁ})tto ¢riticism and: its historical correctness has been’
PN

. questioned, Pollock and Maitland, .The; History of - .

- -English’ Lew, supra.n. 68 .at 372- 374 .See 'alsq. r. remarks

“oe - ofSir doce]yn S1mon n. Merker \z Merker (1962) e
"ff_W I, R 1389 at 1394 Lo L L

fifﬁif2iffln Catteral] v Sweetman,-(1847) sugr‘ n. 80 1nvolv1ng o :

. ..the.validity of-a marr1age pres1ded ‘over, by a . -
- presbyterian priest in-New. South Wales, Dr. Lush1ngton
" not only confined .Regina v. Millis to .its facts and
o situation but® expressed concern of its- consequences
s upon those -tHousands of" couples -married in the colon1es o
- . and the East Ind1es where there may not be any pr1ests o
o ava11able . R AR s

7"a;8?<§,41855 61) 11 E R 735 T__“; f~d:;iﬁﬁf_"'ijif§hfs.‘

foffﬁﬁ'fild per Lord Cﬁanworth at 766 [353] and W1ll1s, d;ﬁa:

S
.;.ja758 L3321, . LU
- O DU



” Thus, at the tlme of Canad1an Confederatlon in 1867

'“:Engl1sh common law had deflned the mean1ng and nature of

| *the phrase common law marr1age 4 1t most l1kely refers to a f’ft"

a_é,,‘%* ) '

marr1age"55 and had also resolved that the manner of entry C
.l1nto a valld Engl1sh marr1age was regulated and subJect not .

Aionly to those formallt1es declared by Lord Hardw1cke s

-\

Marrlage Act and 1ts successors to be cond1t1ons precedentiﬁyf
‘but also to the common law Tequ1rement‘of the presence of a
';Qiprlest 1n accordance w1th the dec1s1on of Reg1n v M1llls[ .

ileav1ng open the appllcab1llty of Engl1sh law on 1ts

subJects res1d1ng elsewhere 86 ;i.”“*

Wh1le 1t 1s very d1ff1cult to g1ve a prec1se mean1ng to |

5marr1age not contracted 1n accordance w1th the govern1ng
:-marr1age solemnTzatlon leg1s1at1on of the place of '
'ﬂcelebrat1on, but wh1ch may nevertheless be val1d under 5f‘.‘: -

: h1stor1cﬁ§ngl1sh common law rules

SRR PRE

C eyl e

.;; .

-’M§5$1.As per Hyde Ve Hyde and Woodmansee see sugra at 19

“at€63-iThe settlors of a colony “take- w1th them such of the S
. " ‘English: laws as -are.-reasonably applicable to ‘the. soc1al‘;j‘*'"

andeconomic’ ‘condi tions ‘of that colony.. . See Maciean v.

. Cristalli (1849),. Perry's Oriental Cases, 75 -Breakey v~537<-"

Breakey {1846), 2 U.C.Q.B. 349" (Upp Cap' Wolfenden
ANNRVR WOlfenden [1946] P. 61, -Merker v.'Merker -supra n.

-81.For analys1s‘and commentary see J.E. Cote, “The
Introduct1on .of-English. Law into’ Alberta",\(1964) 3

'-U;f"Alta ‘L. Rev." 262 see also C DaV1es, sugra n. 51 at v”wa‘

footnote 133

Eom R e e T



SENERRY ‘ThefCanadian'CUrtenthSDect ) ffg ¢\_”‘

Generally the law of Canada 1s that the va11d1ty of a’

"manr1age, 1n SO far as . the forma11t1es are concerned

‘egoverned by the 1ex loc1 ce1ebrat1on1ss7;and where lt can be |

estab]1shed that there was 1mp0551b111ty of comp11bnce w1th

;ﬂ»*fthe ]ocal 1aw or no subm1ss1on to the 1oca1 law a, marr1age :

SR e

.‘5*1contra(ted/at common Iaw may be recogn]zed 88 ?gfhu

Statute 1aw 1n the Canad1an common ]aw prov1nces and

'ah:the terr1tor1es 3? appl1cab1e to marr1ages contracted in

87 ;f-C Dav1es, 1d at 18 ‘ Each party hav1ng the requ1s1te
',-ﬂ.;legal ‘capacity to marry according to"their lex = -
.. domicilii may enter .intoa'valid marriage even though
-7t is celebrated outside the lex domicilii of one or
both- of "the.parties with the sole object of evading .its

v-

formalities providing that, as to form-it satisfies the S
laws of the p]ace of celebrat1on,,q dackson sugr n.

*;;61 at 216.

{°fﬁﬁ-3}c Davies, id: ‘at-18-33. .See alsa P.M. Bromley, supra S

58 at 27-28 and J. Jackson, id. at -218-226. The
S Canad1an case, law on native marriages all take = - "~ ..
~--:isolation and" ‘remoteness 1nto account” as wel] as’ the1r o
',customs perta1n1ng to marriage, R..v.:Nanequisaka - '
-(1885), 1 -Terr. L.R.-211, Re.Sheran (18995 4 Terr
"~ L.R. 83 Re ‘Noah-Estate (1961, 36 W.W.R. 577
“(N.W.T.T.C.).. See also comment by C.0. D’Br1en, N e
S '“Esk1mo Nat1ve Marr1age--Common Law Marr1age"; (1962) 2 o
o Alta L. Rev 12T at: 1Q5 R J o

'9%;*-See Canad1an Fam1ly Law Gu1de (Vel 1 CCH) at 555 567

.. - paragraphs 1145,  1150- for*a summary of. provﬂnc1al o

> -~ marriage. leg1siat10n Provincial statutes: that -

legislate as to the various steps .or. prellmtnar1es o

o lead1ng to marriage, .including prescr1b1ng consequences

L of 1nvalrd1ty for “such non- compl1ance ‘have .beeri- held
o 1ntra vires the- prov1nces, Kerrv.  Kerr; s ugr n. 62
- A.=G. (Alta.) v. Neilson and. Underwood supra n( 62
',See also C. Dav1es,_1d //}~91 g96.. N




' the1r Jur1sd1ct1on has a]most completely supp]anted the

Engl1sh common 1aw forma11t1es, and the Whole quest1on of

—4—the recogn1twon of ~a marriage at common ]aw that had been

BRE:i)

- contracted W1th1n 1ts Jur1sd1ct1on turns on. whether or not

"the Engl1sh common law forma11t1es have been effect1ve1y

ayfext1ngu1shed by such statutes 9° The‘1ssues are complex and.‘.aF{Q“

';~have been the subJect of mUCh debate,g,1 and 1n1t1a1]y o

,?@*QrNat1ve marr1ages may be a clear except1on, see ugr n R
v 88, It isclear that no.province could 1eg1slate as- tof;ﬁ”'

" the capacity. to. marry,-Ref Re Marriage. Act’, .[1919]

"A.C..880 and,  for commentary,- 'see also L, Katz "The '

”5:_‘Scope of - the“Federal . Leg1s1at1ve Author1ty in’ Relat1on

to Marriage", (1975) Ottawa L. Rev. 384, Nor -could the .. '
- provinces create -any’ re]at1onsh1p that.is g1ven the o700
”-equ1valent status of marriage” w1thout runn1ng ‘headlong -, *. - -
~cinto federal” Jur1sd1 tion over marr1age ‘The British’
' 'North Bmerica Act, g o
divorce" power to: the federal government .and power over,ﬁs‘

67.allocates "marriage, and

"the so]emn1zat1on of. marr1ages to"the- provinces.. To-

. .avoid- -creating,a marriage status the prOV1nces cou]d

‘ fpresumab]y legislate -as to:the c1v11 -consequences .of .

cohabitation.under their " ‘property ‘and- civil: r1ghts

'ﬂ'powers dealing with. property rights-and ma1ntenance
“obligations. upon-separation;. for- exampley see the
'Fam1ly Law Reform Act R.S.0: 1980 c. 152 Part 11,

:1See L. Chern1ak ‘and. C F1en, Common Law Marr1ages 1nin7;.fﬁ v

" Manitoba".(1974) 6 Mah. L.J. 85, B.-Pritchard,

- 4-"Concepts ‘of - the Common -Law’ Marr1age" (:1976) 21 R.F.L.
. . 128, S. “Gampel, "A Commentary-on Pritchard’s. Concepts_
- . of ' the .Common- Law Marriage", 25 R.F.L. 271, ‘A. Hilton, =~
."The Val1d1ty of. Common ‘Law Marriages" (1973) 19 McG111f
< L.J. 877,.G.M Keyes,'"The Validity. of: Common Law T
: “Marr1ages in. 0ntar1o '(1958) ' 1 Osgoodé Hall L.J. 58,
77 -D.G! Friend,."Common Law-Marraige in Ontario: The = -
' --Alspector’ Case ;- supra n. 80, R.M. Bryden, "Domestic
-+~ Relations- Common Law' Marr1age App11cat1on of- EngTish
-‘Law ‘to, Colony""{1964) 14 U.N.B.

-

.J. 60 . L. G Hinz; The

... Celebration of" Marriage in Canada, Ottawa U. of

- QOttawa Press. 1957 at 141 145; For: recent. court

""Eﬁfdec1s1ons see Dutch v, Dutch. (1978) 1 R.F.L. (2d) 177

.o - (Ont,. Co. Ct )-and ‘Louis Vv. V. ESSIInger [1981] w w R
©.0+-.850 (B C S )‘”at 369 375 : _
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-:1nvo]ve reso]ut1on as to whether or . not the prov1s1ons of ;Q

f“;the appl1cab1e prov1nc1al statute as to forma11t1es are

'°fmandatory and exhaust1ve or merely d1rect1ve 92 vlf not
:tfiexhaust1ve and thereby not mandatory, then due regard is tohﬂ{a :
!ﬁbe had to the h1stor1ca1 Engl1sh lega] pQ§1t1on on marr1age _
‘:at common 1aw the receptton date of the éng]1sh law' in that'l

- part1cu1ar Jur1sd1ct1on and the app11cab1l1ty of the Eng]1sh;;a

1aw 1n and to that Jur1sd1ct1on93 to determtne whether or:'

'ii.not a marr1age at common Iaw Could be val1d1y contracted
eThese questtons have a]ready been brought before the 7ng:'

{_Canad1an courtsiei

In B"‘tTSh Columb1a, based .on; the word1ng of the~"b""'

‘1}Marr1age Act 1n force 1n 1947 the Court of Appea] held thatf‘

V_Wa de facto marrlage performed by an Unreg1stered clergyman:f

".:to be a: null1ty.;1nterpret1ng the appl1cab1e prov1s1ons of ,;,"“

ythe Act as proh1b1tory and so to deny the va11d1ty of a

‘ffcummxxlaw marr1age performed 1n Br1t1sh Co]umb1a .94‘;Inﬂa»f"

: ??ﬂJfAll ‘of " the' prov1nc1a1 MarrJage Acts have curat1ve

-;;fprov151ons through which: many. irnéguilar marrlages may
- “:be preserved - .that-is;.it helps ‘those ‘marriages. in

.. which the parties‘are seen as having" ‘made . some - attempt.;f'”:i-’

f;;or effort to meet with, the. forma11t1es “The curat1ve '
"prov1stons however may not be’ ava11ab1e where the -~ .
‘marriage 'lacKs any. solemntzat1on by -any person;. whetherr.

“authorized or nof Petschl v Buch1 (1926) 3 W W R 598§*fﬂ;ﬂ.f

.'(Alta 5.C.) .

©93 " See J.E. Cote, The Introductlon of Eng11sh Law 1nto',

JfAlbertat; supra n. 86

gzﬁ.fe11ham (Steele) Vi Steele (1953) 2 D 1. R 89 peh,B1rd R

J at 97

Tresy

e B
. v - .
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recent case 1t was doubted that any marr1age contracted-in

that Prov1nce not 1n accordance w1th the Marrlage Act could

j—f"‘“be_va11d‘and that great‘nnsthef m1ght resu]t‘1f 1t were 1?.'

otherw1se o5 fc~f;;.-HJ7 i "]},' . l'f'»l.-fﬁj"[ff~~-11 j: 'ff )

In 1930 the Saskatchewan Court of Appeal was of the R
.“lg_op1n1on that the prov1s1ons oF thewr Marr1age Act were-r;ig] B
merely directory96 however 1n 1971 dec1ded that, absent a- .

n marr1age Celebrated 1n accordance w1th the-Act thef35;7;f;nl””'

’u:requ1rements as determ1ned by Req1na v M11]1s must be. met

1n order to estab11sh a va]td marr1age contracted 1n that
prov1nce 97 . . . | o o

The ma1n case on po1nt 1n Man1toba d1d no better than FQCLQ_.,

dec]are that "the Eng11sh v1ew as ]a1d down in Reg1n Ve

t95hz~Lou1s V. Esslinqer,‘supra n. 91 per McEachern,_”,fr
T ﬁC J. S, C cat’ 374 : R St

giﬁifLWy]1e v. Paton: I1930] 1‘D”L ﬁ "747“' The act1on was for:Z'f.;
.. a declaration of nullity. The court-also. invoKed: the .. i
;;presumptmon favour1ng val1d1ty of the marr1age S

-

;-~97§;'Ex garte Cote (1972) 29 D.L.R? (3d) 353 “In th1s ‘case - 'Q‘ -
=+ an’ Indian couple-.were living’ together .as “man-:and-‘wife .. P
. With -the consent. of the1r parents with ‘the 1ntent1on of* L
,;?11v1ng together forever:  however: no'. ev1dence of .
*. :vmarriage’ by Ihdian: custom-was" 1ntroduced The - 1ssue 4 o
T Was' whether ‘or rot the woman had :the status of "w1fe"‘“*-“‘ '
...+ so :that 'she -could not ‘be’ compelled to tesfﬁfy against
. % . her "husband". under the. prov1510ns of the Canada ,TV"
’7ﬁ~Ev1dence Act. Revers1ng the trial‘Judge, Maguire,; .. -
UL AL premws1ng that he was: not: cons1der1ng ‘the . Lol
w;lva11d1ty of .a marriage by custom;-held that the. - ... ~--"" "
SRR Ffre1at1onsh1p»was not a.common law marriage ‘as- 1t Tacked ST
Tﬁ,-v;{Aﬂ“the Regina.v. M1]11s requ1rements -For a commentary on-: -
e DU VEX parte Cote ‘see A, H]lton,'"The Va]1d1ty of Common s
2 Law arr1ages » sugr n. 91 R

3l
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‘ the U
‘f*—‘left—

contr
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n1ted States and 1n Canada“98 and thereby presumably

S 1s more r1g1d than the v1ew general]y held 1n most of L

open*the poss1b111ty of“a‘valld marr1age at common law.fTA'

acte 1n that Jur1sd1ct1on 99 - ‘1 T

In Dntar1o the broad curat1ve prov:s1on of the.“

Marr1
1rre
marr1

1nteh

w1fe

early

age Act may have the effect of preserv1ng most
el

gular 'marr1ages and poss1b1y eyeb some common law-:'

ages where the partles had shown good fa1th some.f7

tlon to comply w1th some }aw relat1ng to marr1age l;h

so]emn1zat1on and theneafter had cohab1ted as man and

'°°7 For consensual marr1ages ent1re1y outs1de the Act R

cases he]d that the Engl1sh law requ1rements of

'solemnIZatlon had been rece1ved 1n 0ntar1o~1°1 A recent

TR

. Blanchétt" v- Hanse]] [1943] 3 W.W.R. 275 at 280

... TafFirmed: without reasons [1944]: 1" W.W.R._432).
this case both-.the - legal wifé and’ female cohab1tee of
20 years were each- cla1m1ng the benefitsunder an =

‘-11 insurance-contract.-+in which the: 1nsured designated thefaJ}f?[tei
" <. cohabitee as" his wife and’ benef1c1ary A -by-law of’ the® .. - o)

:5ﬁfraterna1 soc1ety, under which the- contract arose and-.

" which- formed- part of the. 1nsurance contract express]y f_:“jﬁff.w

G~’»ﬁ£exc]uded a common law w1fe

99

For - commentary see L Chern1ak and C Fien. "Common Lawff;};k, L

 Marr1ages in Man1toba ; sugr »n 91

.. . 100,

The Marr1age Act R S 0 1980-c: 256. sect1on 46 For afi?grt.'"

-~ ‘case’ commentary - and analysis on: the: historic.

" ~interpretationand effect of thé curative: prov151on and’f:'.

S its precursers see D.G.. Friend;. "’Common Law” Marriage . -

. in Dntario: 'The- Alspector Case , ‘supra‘n. 80 and. G M."'
;‘““Keyes "The Va11d1ty oflthe Common Law Marr1age 1n
?“T{Ontar1ol;~sugra-nfrg1 e ;. e T

T

i:O’Connor v. Kennedy (1888) 15 O R 22 Lawless v

o Chamber}atn,,tsas 18 O R 309
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case holds that h1stor1ca1 common 1aw marrxages are 1nva11d

and that “the only" va11d form of marr1age that lthe]

—;——Mprov1nce—recogn1zes—ﬂs—that—prov1ded fOPmﬂn the Gntarﬂo

Marr1age Act" :~57' o

In New Brunsw1ck there have been no d1rect de01s1ons on
po1nt but one commentator has suggested that that | '
prov1nce s Marr1age Act had abol1shed h1stor1ca] common ]aw f‘"'

,marr1ages ioa
Lot VI

..A,> E", ";. 0

o

_ S1m11ar]y there are no’ author1tat1ve dec1s10ns 1n
Alberta 1n whwch a]] of the 1ssues have been exam1ned and
‘the matter resolved 104 However there are two A]berta cases -

1nvolv1ng the va]1d1ty of a ceremony of marr1age purportedly-”,

v
D

102 . putch 'v. Dutch, sugr n. 91 at 189 Th1s 1s a case in. -
" . which.the" part1es were-divorced and thereafter the . - .
. former wife had. commenced to’ cohabit with. an unmarried .
omale..  The "former Husband asserted. that ‘he no: longer
had to pay ‘her--alimony as she: had: entered into a common”
< law. marriage with the’ other male. :-Phelan, Co. Ct J.
...~ - was ofithe-opihion that- the prov1s1ons of Lord o,
e, " Hardwick's. Marr1age Act were transported into 0ntar1o '
..~ .. and made the cturious statement -that Par11ament ‘had -
. -passed* .tHe Divorce Act, R.S.C. 1970, c."’D-8 "on ‘the -
~ premise-.that_ marr1ages at” common law are not val1d '
ﬁ-anywhere 1n Canada (at 189) L BRI

:‘?°?:f5ee R.M. Bryden, "Domest1c Re]at1ons - Common Law d;fc.ff L

”_Marrlage *» sdpra n. .91

:_o'jéf;@The matter 1svthe subJect of ana]ys1s and Commentapy by o
‘ .. - B. Pritchard, "Concepts of the.Common: Law Marr1age“,; -
~ supra n. S1° and by S. Gempel, "A‘Commentary on A

?'j;n 'g1.. See also J:E. Cote, "The Introduct1on of
"fEngl1sh Law 1nto Alberta". sugra n. 86 e

”:Pr]tchard’s Concepts of the: Common Law- Marr1age”;fsdgra ;;:5,fﬁ;
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‘defect'iye ﬁ'ri“""ité"fo'hma'1"i>'t«1-és In Petsch] V. Buch1'°5 1t was -

held that the»curat1ve prev1s1ons -of" the Marr1age Act then QG

de faCto ceremony notw1thstand1ng the part1es 1ntent1on toilf::

, 1n fozce were not app11cable din: the absence of some sort of»' .

k' marry, the1r cohab1tat1on and the1r 1ong stand1ng be11ef

“a

that they were marrﬂed Presumabty the case was not argued f

on the a]ternat1ve bas1s of @ common Iaw marr1age as there =

"?i 1§ no ment1on of the requ1rements and appl1cab111ty of

Engl1sh law 1n Alberta In Hobson v Grav1°6 one of the ,'

e part1es to a marr1age ceremony was below statutory age and

e (1956] 25 WWRLIN.S1 82 (A1ta se.

had not obta1ned the prescr1bed parental consent The courtlf;;iﬂfﬂf:

adopted the remarks of Dr Lush1ngton 1n Cattera]l V.

o §weetman ‘°7 appl1ed the str1ot constructlon docf$1ne and

found the marr1age ceremony va11d and b1nd1ng on the

part1es

w . . . . : LN 9.

li In: the Un1ted States the 1ssues of the recept1on of

Engl1sh 1aw and the effect of marr1age statutes are s1m11ar'

(1926) 3 W.W. R 598 (Alta S C ) The part1es ;
_,purchased weddlng r1ngs “and -a 11cence from a: Jewelter

ﬁf_who was also.an- issuer of marriage: IJcences but was not;_'l'ffuﬂ
“authorized to perform ‘a marr iage: ceremony. - The parties"_f,"

&‘h}»exchanged the rings, .in the presence.of..the’ Jeweller,,.
. assumed” th1s made -them "husband” and, wife and cohabi ted

togethen: in' this belief for 10 years. It was’ held . that-"" =

- -"as. there/was no ceremony there.was no marrlage that
- could. be preserved under the Act ST S

'*‘§5risee 1nfra at 37 38 ‘tifyhg’;;;;?;;},w

A Ty
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to that 1n Canada 108 Current]y on]y th1rteen states st111

[ recognxze the h1stor10al common law marriage‘°9 wh11e some o

——~““of~the—others—have—moved to—expressly abol1sh them---“c -

Therefore no genera] ru]e may be stated as to whether

"'or not a h1stor1ca1 common law. marr1age may be contracted in

Canada Manr1age 1eg1slat1on and the recept1on date and

-

"h app11cab1l1ty of Eng]1sh law wouldihave to be exam1ned 1n j'.f

~‘each Jur1sd1ct1on

LN -

e The' P"r%eéum't-ioh;b_f‘Mar\r_i}aqé o

[I}t must always be remembered that

108

._See 0.E. Koegel ‘Common. Law Marr1ag_ and Its e
.Development. in the Unwted States,.Washlngton Byrne,

1922; Holland Smith, "Common Law Marr1age What it is

- and . HOW'tO Prove It" (1960)- 12 -S.C.L.Q.- 355: L.A:..
.-Lavarto,,“Fam1l Law--The Elements of ‘a Common Law.
. Marriage" .{1962) 11 Drake .L'.R: .64, J.R. Valer1, .

!s'*ﬂ"InFormal Marriages and Othef’ Curative Deyices” '(197?1:,”.

: ”9_'Montana, DOhio, Oklahoma, Pennsylvania,: Rhode Island, ‘ g
_South Carolina and- Texasi - In. Nevada; native custom - -~

217 .How. 'L.J..558; M.A; Glendon,i”Marr1age and the' -
. State: ‘The W1ther1ng Awaycpf Marr1age (1976) 62 ﬁ.
-V1rq1n1a L R 663 i , , ‘

Alabama, Colorado Georg1a, Idaho,,lowa, Kansas,

. “marriages are recognlzed by statute -See. H. Clark,

Sl 110

ﬂﬂDomest1c Re]at1ons (2nd ed Vi Pau] i,West!*1974nat°‘u'
- 87, ,._ S DI RE T B g f' r4.at

,,VFor e g ' Ar1zona Rev Stats 25-11; (a) A marr1age may.
" ‘not’.be cohtracted by agreement w1thout ‘a- marriage. . ‘“

ceremony; ‘(b) A marriage contracted within this state v
is not valid unless:. “1) a: Vicence: -is issued as’ -

" providéd. in this title and :2).the marriage is '
'1jsolemn1zed by a person author1zed by law to solemn1ze

" .marriages, or by a person purportlng to act in:such . R
.capacity ‘and believed in good fa1th by at least one of‘v
g.the part1es to be so. author1zed 3 . '
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marr1age 1s essent1a11y d1st1ngu1shed
. :from every: other-species of contract

.- .whether- of legislative or judicial . Cre el
- determination; ‘that.this d1st1nct1on has . -

—~been-univensally- adm1tted*—that—not—on1y

5,15 atl.legal presumpt1on in_ favour: of -
" the. va]1d1ty and. aga1nst the null1ty of
-marriage, but it is so on this pr1ncwple

Ceacte o pthat as 1eg1slat1ve enactment to annu] a .~
oo, marriage de facto“is a penal . :
. P enactment .., .and. therefore. to be
= construed i str1ct]y }_ oo

Cattera]] v, Sweetman -
(1847)-163.E. 1047 at 1053

per Dr Lush1ngton"f

Swo
' = kl
T =
Lo f\

That there is a: compelllng presumpt1on of a legal

'marr1age follow1ng de facto celebrat1on and reputab]e .

| cohab1tat1on as -man and W1fe 1s w1thout doubt 1, however'e?

'rthe presumpt1on 1s rebuttable and the onus and degree of ftfh“v

zlproof w111 depend on whether 1t ts al}eged that the marr1age
”'i1s defect1ve as to form (formal1t1es) or as to capac1ty

'(essent1a11ty)

KE™

?fi'ﬁ ‘In 3 maJor1ty of s1tuat10ns 1t 1s re]atlvely sxmpIe to

produce sufficient evidence that.a marriage,| had taken
.~ -place, -that it was proper and:regular: in. form and - that -
...the -parties ‘had . the requ1s1te capac1ty ~As there may -

. be. difficulty, in proving-a foreign-marriage by pOS‘t‘Ye .feih

~evidence, the presumption becomes operative which -is .
“rebuttable only by strong and weighty’ evidence to the -
contrary A mere-production of a marriage cert1flcate
is not.strict proof Of the marriage but rdises the

: presumpt1on of prima facie wvalidity, Datzoff (Zavada)
V. Mlller (1962) 40 w w R 464 (Alta C A )

- gﬁjzj'See c. Dav1es, UQP 'n 51 at 9 16 and author1t1es jf‘

.thereTn
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As 1nd1cated ear11er. the presumpt1on does not create a f*'

u'

Va“d ma"f‘ia.ge. 1t s1mp1y presumes the eX1stence of its s

val1d1ty—unt1}—shown—to be otherw1se

'_-}_'(H")_.f-rvaidfan"djvoiaabiéu M'anjiade_;;;; S ° -

‘ Wh1le usage of Qoid".1h connect1on w1th the word f=€t'1"j;
| marr1age may be contrad1ctory,‘,13 the1r Juxtap051t1on ‘
ar1ses out of 51tuat1ons where the eX1stence of a putat1ve
: marr1age 1s 1n 1ssue coup]ed w1th the consequent1a] need to
determ1ne whether, in law, the marr1age 1s e1ther nul} and
: v01d at the outset~or merely vo1dable, the d15t1nct1on be1ng

exp1a1ned thusly 114 ]t“} ﬁ'

..;va von marr1age is. one that w111 be
“regarded by every caurt in -any case
“which the existence of: the marriage is" - - =
- in issue as never- -having taken place, and i
.~ can be so treated ‘by both parties to it
. ‘without the necess1ty of ‘any decree -
annulling it: 'a voidable, .marriage is- o
" .-one that W111 be regarded by every court S
‘as a valid’ subsisting marriage until a .- ..
decree-annulling it has been pronounced
: by a court of competent jurisdiction I
.~ +v The fact that .in_both cases the. form:
Lo '.,'of the decree .is the same cannot alter
©oa 0 -the fact . that the two cases. are 1n th1s -
S respect qu1te d1fferent L

PG - N

113 Use of the - word nu111ty "1n relatlon to v01d marrlages |
: and "annulment" . in relat1on to vo1dab1e marr1ages would
be. more accurate : . .

11“@;Per Lord Greene M R “in De Renev11le v, De Renev111e,
- .1‘[1948] P. 100 at 111 (c A‘T T

o
o



Marr1ages that may in fact be vo1d or vo1dab1e are S
subJect to an appl1cat1on for -a decree of a”nUlment Whlch 1s."
—a- matr1m0n1a] remedy d1fferent—and d1st1nct~from d1vorce—445_n__f_;_

as the latter re]ates to term1nat1on of a marr1age that dqs s

'5 subs1st1ng and va11d 1n every respect

There are two notable and relevant d1st1nct10ns between-y’ﬂf

"vjvo1d and vo1dab]e marr1ages : tnlf"ﬁf”;gﬁ“"Q%ﬂjs; v

.afjfi A vo1d marr1age 1s 1nva]1d from the beg1nn1ng and af?i“‘,
decree of nu111ty 1s merely dectaratory of: the status of" the?~ﬁ,3-
Vpartwes The decree may be pronounced e1ther at the-t\i~ff-‘d“
1’1nstance of one of the pant1es or by any other person hav1ngj"

an 1nterest e1ther dur1ng the l1fet1me or after death of

c. D- 8 does rot. deal w1th3.u'1j_1¢
the Supreme Court of .« .~ . .=
al with this issue, Board .
- . V. Board; ‘A-G for the Provificé of A]berta, [1919] A.C, o
>..‘;-~;956 Liptak v. Liptak - T 1T W.W.R. 108 (Alta. S.C.). ™~
;w,,vdur1sd1ct1on in each . of ‘the Canadian. prov1nces and Lo
- territories has-its source.in Engl1sh law at- and: pr1orj?.wa

. T15 The pivorce Act, R.5.C. 1970
:'gltgnulment nor does it depriv
" Alberta of - Jur1sd1ct1on to-

: tffﬁ-?'to 1857, see C. .Davies, supra n. 5% at:41-49, For .- " . . N

.. matters affectlng Jur1sd1ct1ons and .the choice of 1awj*7* L

' to'Be:applied see C.:Davies id. 'at 66-70 and for ' .

” "mat;ers affeCt1nQ reCOthon of fore1gn decrees at et G
10772 e L R PN o 3 :;ggtﬂgj.ti”

ﬂ!fsﬂ“Termlnat1on of ‘a- va11d marr1age by divorce ‘is. based on oae
-a state of - affairs or" events whlch have . occurred s1nce"“-' \
- .the. celebrat1on of -the marrlage The Divorce Act, id.
-Tigsect1on 3 uses the words "since the celebrat1on of - the
‘. marriage". and--section 4.refers to "a- permanent RS
,?';breakdown of [the] marr1age by reason of ;.I no _
’f‘7y;5ee c. Dav1es sugr n. 51 at 41 44 for the h1stor1ca1 e
- background, at -57-60 - for an analysis of .the effect of a‘a';»;'”
-+ ‘divorce or .annulment and at 70-72. for matters ' .aif"
~,.perta1n1ng to recogn1t10n of fore1gn nu111ty decrees
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ﬁ‘eitheﬂhorfboth:ofathefbarttethj-;H

C 2. A v01dab1e marr1age s a va11d marr1age unt1] a

v‘jtfﬁhu111ty decree has actual]y been made, the effect of Wthh

i

*f‘f'retrospect1ve1y renders the marr1age vo1d ab 1n1t1o and ::f?r:V o

’Eefrestores the part1es to the1r or1glna1 status as 1f they had

"uffnever been marr1ed However, pendlng an annu]ment decree,gk7f4-77ﬁ-

]rhthe part1es retaln the status of be1ng marr1ed nd

/s \

o scompleted transact1ons between them would not be upset

tffafnotw1ths§and1ng the retroact1ve effect of the decree “5? No

”fqone other than the part1es may make app11cat1on and the

Tffdecree mugt be made dur1ng the1r Jo1nt l1ves; fa111ng wh1ch

I

r'?iithe marr1age wou]d be va11d for a]l purposes and cou]d not

J;tfbe questloned after death t&ﬁ?d"-ﬂ”“

U (e) Polyqamous and Potent1a11y Polyqamous ﬁ?j{:gfffrﬁ)ifj
SRS Mgr_r'_z_a_qe i T T T s T

The 1ssues surround1ng the val1d1ty of a polygamous and R

']Ljpotent1a11y po]ygamous marr1age are d]fflCU]t and fraughtgggf~”$7“

jw1th some uncerta1nt1es 1’9.T§;31*

‘ .

S 1180 For examp]e, see Dodworth v “Dale [1936] 2 A1 E.R
S 440 20 Tax Cas 285 wh1ch 1s d1scussed 1nfra at 83

:”ftﬁ9f;seeyc;;Dav1es sugr n 51 at 2 9

R3]



Vo y {u42f N
':.‘f‘ - ﬂfllcunili) Def1n1t1on and Matters Affect1ng
o . : Va]1d1tx L s
Ammarr1age—ﬂs po]ygamous~1f—1twﬂs celebrated under— @

e
B

*gjlaw wh1ch perm1ts ar person dur1ng the subs1stence of thef; T
E marr1age w1thout any change in h1s personal law to take’
: more than onedw1fe or to take concub1nes 1f concub1nagé has
";:a recogn1zed status under that law whether or not that

“;ghsperson actually does so 120, ;jf*",/ffjj*.;ffvf‘hx-“;;{if

o A marr1age 1s potent1a1]y polygamous unt11 the party
. has exerc1sed the r1ght to take more than one w1fe or” %

:'further concub1nes. thereafter 1t is: actua]ly polygamous fh

The nature and 1nc1dents of such a marrlage 1s, 1h“the“

'”*l‘f1rst 1nstance,_to be determ1ned by the lex loc1 contractusﬂ
¥f(;and once ascerta1ned the 1ssue as. to whether or not the
";.un1on 1s 1n fact monogamous 1s resolved by the forum

"*;accord1ng to 1ts own,Jaws

—j-;.;\;_.;:_.-: T

There 1s uncertatnty as to wh1ch 1aw governs matter5>f3?ﬁ7'

o perta1n1ng to capac1ty to enter 1nto such a marr1age ’jﬁ]'f'"

"It is- not enttrely settled whether a. B
person whose status is governed by the oA N s
law of -an exclusively. monogamous RPN,
Jur1sd1ct1on (such. as a. Canad1an

J

”'ﬁHalsbury s Laws of England (4th ed ) Vol 8 at 345

e 1dlat 347 footnote 7.
’fftSee C Dav1es sugra ‘n. 51 at 3 o

'iu oo
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b'jfprov1nce) has the capac1ty to contract a ,f%

'aT;polygamous or potentially polygamous -~ '”ﬁz‘”
» - union .. 00 [Tlhe weight of author1ty S
_‘favours ... .lack of capacity ... [Such = %~

5a mar:1age}*ﬂs“consequent1a]1y vo1d L .

R
IR
O
o

...‘>‘ AT

';ﬁ_jgn“ (11) ur1sd1ct10n of the Courts

o -

In Hyde v Hyde and Woodmansee124 the Eng]1sh court

decllned Jur1sd1ct1on to adJud1cate upon or grant ang

4

remed1es or re11ef under 1ts matr1mon1a1 laws to- the part1esif

to a marr1age that was seen to be potent1al]y polygamous

. .,,» e

" The effect of th1s ruLe 1s that where the un1on ls r'“

"gfdeterm1ned to be polygamous, the courts are w1thout

- ‘@.: e

:trfiif -See ugr n 54 :
n]?'iis :See c. Dav+es, sugr n 51 at 7 9

hJur1sdlct1on to make a dec]aratory order as to the status of.j'”

;the partles,.or to grant a decree of nu1l1ty, or d1vorce orfhd‘;

(¢<

“3afiJud1c1a] separat1on dﬁﬁrest1tut1on of conJugal r1ghts or to ff

.Iv 'j o
'agrant ma1ntenance or a]1mony to the part1es 125

Notw1thstand1ng the rule a court may have Jur1sd1ct1onc“'f:

;tO grant re]tef 1n a matr1mon1a1 cause 1f a- pO]YQamous-‘“"

-

'Ja¥45_3hep C.. Dav1es, 1d at 3 4 Dav1es Ts of the op1n1on .’

- that it is' the: laws of the- partles respect1ve -
- antes nupt1al dom1c11es ‘that should 'govern: Author1t1es'
.~ supporting opposing views are collected: by dames, IR
' "Polygamy -and Capacity to Marry", (1979) 42 M. M.L.R. 533 '
.. -at 535; -(Nate: - acKnowTedgement of this- source by
o Dav1es is. to appear in.a: yet unpubl1shed rev1$1on to ‘
: “ﬁjthe text ) e - ST e

AR/“
'..'

. ot

S A
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marr1age 1s determ1ned to be monogamous at 1ts 1ncept1on,126

-
-

:‘unnon—427—or where“the matter cah be characterlzed

e -

hfsometh1ng other than matr1mon1a1 relief "28 and has

a subsequent arrtage to be vo1d 130

" . or. whene such a marr1age may be transmuted 1nto a monogamous Q'f“”

PR

: e
,,d1sso]v1ng such a union, 129 and to recqgnlze/the status of

/

"'an ex1st1ng polygamous marrrage for the purpose of declar1ng

e ran

ld.-at" 7.  Davies also suggests (at 5) that the time. at
“which the’ nature of the-marriage is to.be considered is
the time of the proceed1ngs rather than the date of s

lex loci ce]ebrat1on1s or by a. change of events which

. For example where there 1s a. change in" the law of thep-

B

‘=Jur1s?10t1on to pronounce uponcthe va]1d1ty of a d1vorsfi/;;/—-;

AR
A

- that 'law recognizes as sufficient "to change the nature. f»":'
. of the ‘marriage,  or-even perhaps by a change in IR
domicile -of one of: the. part1es s1nce the marrtage, seefi-

TA matr1mon1a1 cause 1s def1ned as genera]ly those =
-causes, actions. or remediesthat- arise out of the. o
~incidents of a marriage that is valid; for example,_. \

- ;causes. relating to judicial separat1on ‘annulment, L
restitution of conjugat rightsy ‘alimony-or. ma1ntenance:’:'

and divorce: see Halsbury's:- LaWs of . England (3d) Vol

,.12 at 213" and B]acK’s Law D1ct1onary

,'1.26
' ;celebrat1on
'-h”‘Dav1es, 1d -at 5 6
128
r29.
., (1958 29 WW.R.

130

(B.C. .S, C ).

See Banda1l v. Be dail [1946] 1 A]l E. R 342 Kaur L__
“Kar). v.. Ginder (1¢¥% 25 W.W.R. 532:(B.C.S.C.). That
. the bar to the validity of the subsequent marr1age may 7
- .go to lack of capac1tv see. sugr n 123, i

® e e 119641 2 ALIER. 248 ‘and Khan v Khan S



:'{%iﬁiﬁ._Etfeotsigf-gfpo1yqamous Marriade R

The part1es to such a marr1age have the status of f‘-‘

L as’ matr1mon1a1 causes .

3'ﬂ4;'?‘accept JUPTSdICtTOn over. the matter

t*}}'u, ifu) Summat1on

"f marr1ed persons for matters other than those character1zed

(,\_,—*

s When a quest1on ar1ses as. to the
. ;'recogn1t1on of a’. fore1gn marr1age.or
-tjconstru1ng words such as’ w1fe ‘ v-_,,
- "marridge", "married woman "husband" '
"child.of - the marr1age in a statute
Lo Qeverythlng must depend- on ‘the purpose .
', - for. which - the’ marriage 'is ‘to be -
“;;recogntzed and. the objects of - the.ﬁ
.~ statute: - A potentially. polygamous .-
‘fwmarr1age does not come within. the -
~_‘meaning of "marriage” for the purposes
- of ‘the Acts.relating to matrimonial:
‘matters nor do the partles ‘to it come f
‘w1th1n the words "wife", "married woman"
-or “husband" .- On ‘the other hand, the - .
f,word “wife" . in a statute not re]at1ng to- . R
" matrimonial matters. may well include a -f: .
~awife who" 1s a. party to: a polygamous SR S
:;,'marrlage ~In a similar vein wherée the o
- welaim of one. ‘spouse -against- the other
.. _can be characterized as ~something other
“than matrimonial relief the court -may

»

. ?,‘

zdespite the fact ‘that”the spouses are f
”-;-part1es to a- po]ygamous marr1age A32 e

" The ‘fuirisdicts _éhé Trule ‘df-.ijdet. v. Hyde' ,-r{afs'.i;ribw"‘bean o

A ol . e e e R [ . e
S e . BN - o S Do R - .
. . .

t

13

= For example, in. matters concerntng success1on r1ghts,:7\
- the _legitimacy of ch1ldren and ‘application of the -

rules -of law. concerning mar1ta1 unlty and mar1ta}

';coerc10n see. Dav1es ugra n 51 at 8 S

- Per: C Dav1es, 1d at 9

.. 45



abrogated by statute 1n England133 and has been mod1f1ed by

fam11y property law ‘reform statutes 1n Ontar1o and the Yukon

o

l~_—uu1err1tory—v—Sect1on—¥-~of—the Ontar1o FammJy—Law Reform ‘
>‘7Act‘34 prescr1bes that the Act "applwes to persons whose.
o _marr1age was actually or potent1a11y po]ygamous 1f the |
marr1age was ce]ebrated 1n a Jur1sd1ct1on whose system of
‘Elaw recogn1zed the marriage as va11d " Sect1on 2 of the
Yukon ordmance135 1s of 11Ke effect There is no s1m1]ar
'jfprov1s1on 1n e1ther of the Alberta matr1mon1al property |

‘h'?filegmslat1on or the Canad1an taxat1on 1eg1s1afﬁon '}’

‘ - . \‘ - ". " . o ‘, <‘ - 1-. ] e ,7.
,'\;(fj_ Cohabitatjon-Without'marriagej; R

T Wh11e a"common understand1ng assoc1ated w1th the word
f'cohab1tat1on 1nfers a s1tuat1on>of a man and woman 11v1ng
atogether 'as man and w1fe ;. such an arrangement s not a '
‘hfytmarr1age at all 1t 15 mere]y 11v1ng together ln a a

"Q;[relat1on§h1p resemb11ng marr1age with no matr1mon1aL 1ntent,t‘

-t;*aaggﬁMatrlmon1al Causes Act 1973 c: 3 »gh47{ijtkliﬂw¥v-
134 RUS.0.1980 6:-152. e

- o J ’ ' ' ' L)
' 135ﬁfThe Matr1mon1al Property and Fam1ly Support 0rd1nance;
- ”.O Y T 1979 (2d) c. 11 as am. by 1980 (2d) c.

" .‘.,;,-__-K
ST



4-—~appearances—or ho]d1ng—out—by the~part1esw—b1rtn or ot

Car

1n the m1nds of the part1es , Th1s arrangement does not.*'.

turn 1nto a marrlage of any k1nd by way of superf1c1a1hi"”

chlldren, durat1on of cohab1tat1on or presumptlon of

~ marr1age Q[“,‘ ";; - L »"‘{ ;i' ; ,J“ [h »

: The sequel to cohab1tat1on may be marr1age but on]y 1f
the part1es, then hav1ng the requ1szte capacvty at law to do

so not only voluntarxly and mutually agree to enter 1nto a

matr1mon1al un1on to ;he~41fet1me eXClus1on of all others,x_ :“

but also celebrate th1s agreement accordlng to the requ1s1te

"f forma11t1es of the place of celebrat1on 7“It 1s on]y where B

there may be an 1ncurab1e defect in- the formaT1t1es that the f

s[, mar1tal un1on may or may not be recogn1zed as a marr1age at

‘ 1}common 1aw

W g

.-

- Lt . BT [ I :
X Sl W o . .
.

3jf§f5(g){“0udtcia]fSeparattonp*ﬂ%"

» -

3The effect of a decree of Jud1c1a] separat1on 13715"

‘At?§f7The I1v1ng together may be due to “the. lack of capac1ty

:to marry and/or may be solely. for the purposes of .

t»""-;shar"lng common 1iving ‘expenses con'pan1onsh1p, testmg

- .. personatl: compat1b111ty, &tc. -with each reserving the. -
--right. to'withdraw from the: relat1onsh1p,.unmarr1ed, at’-
© o Lany-time 1rrespect1ve of whether there are any ch1ldren
.. born: of ‘the relationship, -see Louis V. §ss11nger,. supra
S 'n.-91. " Another .factor 1nd1cat1ng lacK of intent to -
‘Tmarry could be a negat1ve exper1ence or loss of: al1mony
"',’payments from a. prev1ous marr1age see Dutch V. Dutch
L supra n. 91 at 187 - . LR :

"f’aT,fTh1s was h1stor1ca]ly Known as a d1vorce 4 mensa st

. thoro in the ecclesiastical courts but was changed to a.

f:f”f judgment ‘of. Jud1c1al .sepaftation in 1857, see C. Dav1es,
, ,ffsugr n. 51 at 152 As to general matters perta1n1ng

[

\



e

i wh11e<descr1bed 1n the modern sense as’ effectually be1ng ayi?' o

¥

Tl d1vorce w1thout the r1ght to remarry,138 suspends the duty

"ff_other enactments that may be recogn1zed as 1nf1uent1al the

of mar1tal"cohab1tat1on and—ord1nar11y“1apses—1f"the part1es;“%f%a%*
E'are reconc11ed 139 At alI tlmes the status of the marr1age ffl:*f ’
rema1ns unaffected14° SO - therefore the part1es would A b .

. ord1nar11y come w1th1n the mean1ng of spouse durtng the1r1}j

Jo1nt 11fet1mes T
t“p;fffSummatton o

Apart from any extended or restr1ct1ve statutory

def1n1t1on prescr1bed for 1ts own purposes or the effect of}

' 77%,0rd1nary and 1ega1 mean1ng and nature of spouse perta1ns ,iiﬁ.fi;’“

'Tf.{to a 11v1ng man (husband) or @’ 11v1ng woman (w1fe), each of'fi;§§f*

o _solemn1zat1on of the marrlage :;';i*,tjf,iy.x”'*“

{*whom are related to each other by a va]1d and subs1st1ng
'5§marr1age to each other the marr1age attractlng a rec09n1zedaf‘ff

‘}vstatus to wh1ch each country 1s ent1tled to attach 1ts own

'Vjcond1t1ons, both as. to creat1on and term1nat1on

o The concept and mean1ng of marr1age 1s the fu1f11mentfr“3 Sl

rzof the part1es contract to marry, satlsf1ed by

_':’37(cont d)to Jud1c1al separat1on see C. DaV1es, _nycf”?yjfi
L 5?? C. Dav1es,_1d at 153 _‘d ‘ v' i‘ _' o A _4‘
| C Dav1es, 1d footnote 1 at 152 and author1t1es c1ted ;

uo 1d.
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A marr1age w111 be recogn1zed as va11d 1f the part1es
' *fare capable by the1r own persona] laws of marry1ng one ffi':'”” -
¥f¥%another and—the—formal1t1es—of—the place—of—celebrat1on have“‘“”“ff‘ff

ur‘been comp11ed w1th '4‘

.A marr1age at common 1aw has been recogn1zed as va]1d
Jéﬁnotw1thstand1ng a defect only n- 1ts formal1t1es where 1t
‘fi?was determ1ned that conform1ty to the loca] form of marr1age .
Etwas 1mp0551ble or the part1es had not subm1tted to the local T?P"

' iflaw ‘42 A marr1age at common 1aw may be recogn1zed where it e -

'L_ts determ1ned that the prescr1beg Iooal forma11t1es may not fjf;t;

:‘5fbe who]ly exhaust1ve and mandatory 1n v1ew of all the
' “fc1rcumstances143 or may not be app11cab1e 1n the case of R h
-55 nat1ve part1es who have celebrated the1r marr1age ‘“fITH"

accordance w1th estab11shed nat1ve customs “‘

A decree n1s1 of d1vorce does not term1nate the o

%5: marr1age and 1f one of the part1es dles before the grant1ng
of the decree absolute, the surv1vor is the spouse of the st
deceased 1mmed1ately before death and 1s a- w1dow or w1dower

“__‘:

upon the other s death “5

ffti‘?!eSee sugr Lat 30 R R

fftffiﬂSee as dﬁscussed ugra at 31 37

;'fjiftﬂSee sugra n 88 i3j:;t

a-“;

.73_*1?453,}: Seé/c Da\"es S_U;L n.. 51 at 313 316 and author1t1es



t"txw1th1n the ordlnary and str1ct mean1ng of
-7fim‘%§{fDlscussed ugr at 46 47

glffi?TifAs d1scussed supra’ at 40 41,
B 45 (T R B ) d1scussed 1nfra o

- “. .l5'0. :-

Cohabttat1on 1s ent1re1y separate and dist1nct from a

oommon 1aw v01d or v01dab1e marr1age as'’. 1t lacks a11

matrlmonlaJ connotatlon,"‘6 and-thus—the—partleS—would not :

.f.:ord1nar11y come w1th1n the mean1ng of "spouse" T

A marrlage that 1s vo1d 1s merely an attempt to marry

Ts; and str1ot1y construed 1s a- nu111ty at the outset and as

"'such the marr1age 1s non ex1stent E1ther of the

Vjpartles, or any 1nterested person may at any t1me Impeach a

fiputat1ve marr1age thathS-vo1d 1n order to rece1ve a‘"

”;l,Jud1c1a1 declarat1on of the trUe legal status of the part1es

1nvolved The part1es to a marr1age that 1s determ1ned to f

Ly

’j.;wbe vo1d are not nor ever have been each other s husband or

'59w1fe and therefore 1n a str1ct sense would never have been i-

fw,each other s spouse 147

‘"ff1age that 1s VO1dab1e 1s a marr1age for a]l
| o e Y ,
vﬁpurposes unt1l annulled at thch t1me 1t 1s then

‘*/retroact1vely cons1dered to/be a null1ty., The va11d1ty of

.'fithe.marr1age may be put in quest1on only by the part1es ;hf[:l

fﬁ;dur1ng the1r Jo1nt l1ves and pend1ng f1nal-de'6fif,~”'

”}tkfthey are. marr1ed are husband and w1fe and are ihePefOPe

~
|I

spouse ‘45

,:fr‘\

'but see Irv1nq A\\Taylor

Co WL MUNLR.L I19 CTC 2
.~ -at-85-89. S /

-;“43i@D1scussed ugr at 41
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However the 1ega4 consequences that flow from a decree of

annulment of a v01dab1e marr1age result 1n an anoma]y, that
s

_;;;_qsr_ihe__marr1age—_may~be—v1ewed as- nevermhav1ngubeen—4n——~4 _
~ ex1stence, the part1es thl never have been each other s E
husband or w1fe and therefore strtctly speak1ng they w111

not have been each other s spouse 149,

. g
SN .

*{ o Where the matter can be 1dent1f1ed a$ a matr1mon1al ;;'

cause, the ordtnary mean1ng of spouse would not 1nc]ude the "

part1es to a polygamous marr1age _ However‘ the partles to a i E

| potent1a]1y polygamous marrtage may ord1nar11y be spouses -

'“.; where such a marr1age 1s va11d on the bas1s that it was o
-monogamous at 1ts 1nceptlon or had 1n fact been transmutted

1nto ‘a monogamous unton or where the matter 1n 1ssue 1s 7.f‘}

other than for re11ef 1n a matr1mon1a1 cause '5°_T'i:b .

;f2:ff}TheHMeantnquffﬁFormer‘SpouSév~f*

LA Introduction” - " RIS
LT :_.'_;j .;:ﬁ;»

T:: The Oxford Engltsh D1ctionary def1nes the word former

as'“Earl1er 1n t1me Now ch1efly 1n the more spec1f1c

’*;1sense Perta1n1ng to the past or to L perlod or occas1on fﬂdf?""

‘”7ffanter1or to that 1n quest1on A log1cal assumpt1on can be

‘/

E'[§!£9d35ee C. Dav1es supra n. 51 at 58 60, See also Re'
' .. Bradley and M1n1ster of Flnance (1974) 46 D L R, (3d)
“”:5446 {B. 1A ],"~_ . B , o

A T5§;1D1scu55ed sugra at. 43 44
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1made'that onethas'had to have beeﬁ'é spouse ' that is, a"

party to a val1d marr1age before one ‘can co

n(e/m\lymthe

prtma—facie*meanwng o—— former —Spouse ————\———

. In Engl1sh 1aw a va]1d marriage may be
. -terminated only by’ the death.of one of
the parties or by a decree of
dissolution or divorce pronounced . by a.
,court -of competent- Jur1sd1ct1on ‘The - .
"death ‘of .either party ipso facto br1ngs
'the marr1age tovan.end E

~"7B;.-ﬂAfter Terminattonfof Marriadeiéy‘Diyorce'.,

By the D1vor0e Act (Canada) a; decree absolute of

dtvorce g1ven ln Canada abrogates‘the marr1age status of the“;;

-ffﬁpart1es to the former marr1age so that each may marry

“haga1n‘152 the decree hav1ng 1egal effect throughout

{h]recogn1t1on of fore1gn d1vorces granted after du]y 1st

’tiCanada ‘53 The Act has also created a- statutory ground of

“ 151"

7per P. M Bromley, Fam11y Law ugra n. 58 at 235

The. D]VOPC& Act sugr n,.115 Sect1ons 5 and 6 confer .

'~w’3ur1sd1ct1on to entertain.-a pet1t1on for divorce on- the_““

. provinces ‘and territories. By subsection 13(1) every-
{decree.of divorce .is “in the first instance a- decree
~.:nisi which does: not . terminate. the marriage. If,

;- pending” pronouncement of the decree. absolute,. one. of

oo -the part1es dies ‘the survivor is ‘a. widow.or w1dower, C _
'NEDav1es, ‘Power on Divorce and Other Matrimonial- Causes,t;,

" Vol..'{, (3rd ed. .1976] at 315-316. By section 16 the .

‘fpart1es are’ glven the unrestrtcted r1ght to marry aga1n; -

,:fTTafter -a" decree absolute .is pronounced See also'Re
“.- . Christians. and- H1ll (1981) 123 D L R. (3d) 471 (Alta
o Q. B 5 at 474 R : _ o

U ysa.

;hThe D1vorce Act -1d,,sectjon.t4;;¥



AR

1968. 154 Whether'Or not a'decree of divorce given in a

fore1gn Jur1sd1ct1on pr1or to that date. would be recognlzed

f——_n_—as—val1d in- Canada—would have—to be—determ1ned —in- accordance

| w1th the common ]aw pr1nc1p1es that had prev1ous]y

- evo]ved 155 . ‘-jﬁ_ ; A L

R SR e

It is. clea. 'a1n1ng a decree absolute of

come w1th1h the ord1nary m&%n1ng of be1ng each - other S .

""former spouse dur1ng the1r Jo1nt 11ves,_upon the death of .

 one the surv1vor wou]d c]early not come w1th1n the ord1nary |

mean1ng of 'surv1v1ng spouse o w1dow or wrdower as the,

case may be 156 but nopethe]ess may st11l be seen as- com1ng:r

w1th1n a. colLoquwal meanlng of "former spouse 57

155

Id subsect1on 6(2) For commentary see C Dav1es
sugra n 152 at 308 309 , R _

. For an- exam1natwon of the appl1cab1e common law'ﬁf R
Sy pr1ns1ples, recognition of -non- Jud1c1al davorces,ithe R

-doctrine of preclusion and the effect of. an§1nva11d
fore1gn d1vorce see C. Dav1es, id. at 302 311

See 1In re McDonald 119431 .2 W w R 97 (Alta C A.),

Colggg v. Dept. of Health for Scotland [1937] S.C. 16

“Re | Norman's Will “Trusts . (1840)" 87 Sol. Uo. 186 and -

Kliman v. Winchworth: (1933) 17 :Tax Cas: 569. See a]so b
‘Stroud’s Judicial Dictionary (1874) for- Jud1c1al o
definitions of "widow" and- w1dower and. 1]1ustrat1ve,‘.'ﬂ-

E author1t1es 01ted

Reference to a. deceased spouse as a "former spouse ‘$§\\
‘not uncommon-usage: . see Rodney Hull, "Is .a Deceased -

~ Spouse a Former Spouse under Sect1ons 7 and 8 of the .
i$g1ly Law Reform~Act7“' (1980) 13 R F L (2d) 174 at



C.' After Annulment of a'Void or Voidable Marrisge .

;(at _The'Void Marriaqe‘

R

- As’ the effect of the decree of annulment is. mere]y a.
declarat1on of the true unmarr1ed status of the part1es,3~n
'—rne1ther coulg techmcally fa]l w1th1n the ordmary and legal
ﬂ mean1ng of former spouse e1ther dur1ng the1r Jo1nt 11ves§
~or- a& surv1vor after death of the other as, str1ct1y |

_speak1ng,»ne1ther had or1g1nally been each other s spouse 1n

the first p]ace 158
- (b) »The Voidab]e‘Mappjaqe;

.

G1ven that the part1es tO a vo1dable marr1age that has S

“been annul]ed by Jud101al decree may be v1ewed in str1ct

1

legal terms as never hav1ng been marr1ed each are thereupon
;‘not, nor ever have been,va spouse and g may not legally |
ﬁand str1ct1y be v1ewed as a. "former spouse e1ther dur1ng

._the1r Jo1nt ]1ves or .as.. sprv1vor upon the death of the

fother L
other ,:%y

A

-Qgiﬂ;ggdicﬁaﬁf§gparationw.g

Dur1ng the1r 301nt ]1ves the part1es reta1n the status ;i” L

'gof marr1age at all t1mes‘5°

‘¢Q1§§ D1scussed sugr at 39 40 and 50

D1scussed §gg£g at 39 41 t“bfand gﬁ ..Iff;i;dzﬁfif:?
D1scussed ugr at 47 48 L ﬁ R w;w e



'”and therefore are ord1nar11y each other s spouse fo]]ow1ng

5 ¥

i“'-'pronouncement of Jud1c1al separat1on After the death of

' oner_the surv1von~wou1d_be_ord1nar11y~v1ewed—as the——spouse—~f+~

fuof the deceased and therefore presumably W1th1n the ord1nary 56

?mean1ng of "former spousel, as the event of death is v1ewed

',ﬁn Engl1sh Iaw as a term1nat1on of a va]1d marr1age ter

E.~ -SUmmation*.. Sl ; ;-;fzf e

Apart from any extended or restr1ct1ve statutory

':'tdef1n1t1on prescr1bed for 1ts own pupposes or the effect of

T ther enactments or Jud1c1a1 mean1ngs that may be accepted f,[%

A'as 1nfluent1a1 the ord1nary and legal mean1ng o 3 former .bet

gfspouse wou]d 1nclude those part1es to a vagjd and

fsubs1st1ng marr1age that had been term1nated e1ther'by the

“-_fdeath of one or by a decree of d1vorce pronounced by a court

fj.of competent Jur1sd1ct1on

'- i‘: ?" :

The part1es to a marrlage that had been pronounced vo1d

ljor @%1dab1e would not be w1th1n the str1ct meanlng of

”fbﬁ]"former spouse but may poss1bly come w1th1n an. extens1on of
'~“jé1ts common and de1nary mean1ng on the basls that an |

"”Yattempted or de facto marr1age had, at least taken place

N

_,_jMuch would depend on the purpose forqwh1ch the express1on 1s f

161 - Discussed. supra at 52.

. Cle s . . PN [ - O . . - Sy, -
v S ey . S oo B L . . : : .
. AR - e . P : y . PEER : o L e . y .
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was one of cohab1tat1on (1 e 11v1ng

-

»_____mand_wwfe — may;be seen ‘as— formen_spouses—would be ;mere

. AB)
[ : E

co]loqu1a11sm.

Coe



PART III THE INCOME TAX ACT . .
1. .Introduction ‘ \ _ ,
- -~u T T A T ST T

e

The govern1ng ruTes appTwcab]e to transact1ons

S
O 1nvoTv1ng anyth1ng entered 1nto by and between non»arm S

A

Tength partwes162 are foung w1th1n subsect1on 6S(1) of the

Income Tax Act | In generaT terms these ruTes prov1de that

l

where the transferor has rece1§ed no proceeds or proceeds of.

¥

“less than the fa1r market vaiue of the th1ng transferred

the transferor 1s deemed to have rece1ved proceeds equaT to
ngf.' 1ts fa1r marKet vaTue : If the amount rece1ved is greater‘
fﬁﬁfl than 1ts fa1r marKet value, ‘the transferor 1sﬂ§eemed to. ha&g

T;rece1ved DPOCEedS equaT td‘ats fa1r marKet vaTue but the

v

market vaTue for tax purposgs~

e . fa ' . . .

o : g o \» : T

_ Subsect1on 73( ) prbv1des for. an exempt1on from the R

%55;’ effects of the aforement1oned ruTe by perm1tt1ng what is.g;;5¢j7

.Jr . .r"
._\‘

fw coTToqu1aTTy caTTed a tax free -roTTover -where transfersrof

=caprﬂh1 propept;

former spouse of the transferor“f1n séttlement
%r1ghts ar1s1ng out of ~their. marrtage,.;x- L

/
/‘. k

- 1f\cf5;artrust created by the transferor under ‘the temms J;
T/ l\xfw‘of wh1ch onTy h1s pouse s entztfed to rece1vé or:@u’

i;‘* 162 'That“N?mr1ed persons are f1sca11y deemed not to deaT»at
LR arm s ehgth see paragraphs 254&1)(a) 251(2)(a) and
: 1,25 (BT(b of the Income Tax Act.p- . ,

S i Tan A
G O
o | .

5 . - ; ‘ . 3 ) - “ . ks B """__ L ; : » . 3 h ’ . ) .
SR e R nE e
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v 58

e fotherw1se obtain’ the use of any Of the ‘income or
S L7 capital of the trust during his’ spouse s l1fet1me

(d)‘tan 1nd1v1dual pursuant to .a decree order or

‘1udgment—oﬁ_a competent—tr1bunal made under

_prescribed provincial. laws, if thdt 1nd1v1dual

- either entdred ° intQ. a written agreement in
“or... . accordance. wxih those prescribed laws or -was one
““\’m_;,~ of .a prescriBef -c 3fof persOns des 1bed ‘
.,*§'Ff} : there1n ,4*M3§9 ”g?v i %?
: . B O .
,,'.Vf/ ..L{ o ‘,\J ) s . -i . .. , .
If the part lﬁgéga transact1on of any part1cular\j

~f%tap1hal pro 4t
s'. . . “HC . i~ o
78(2) v1ew 11 as&a non taxable event;an ﬂthe transfereeg1s
'/Hdéemed to step 1nto the place of tﬁe transferor for f1scal‘
Q._purposes & The»taxat1on consequences that would otherw1se

j)fhavevar1sen at that t1me are thereby deferred to the t1me
Co J

' when the transferee dtsposes of the property '6‘ ifyf e

"}Accord1ngly,_the f1scal beneftts afforded by th1s exempt1on'f-b"

'%”could represent cons1derable tax sav1ng§ to a taxpayer who

"3,?‘aseeks to come w1th1n 1ts prov1s1ons as a: spouse or former

« fspouse for 1ts purposes ‘.ﬁj R

a

”?ﬁ}“f

o

SR "vxl;ﬁfv;iaa:«'i Lx'ﬁ o -
Both the transferer and transferee must be res1dent 1n

'f’ Canada at that time for the purposes . of..paragraphs:.
L 73(1)7a)q (b) and (d¥. - Both. the transferor.and the

R -'-lirust must be res1d t in Canada -at' that time for ‘the-
A “purposes of- paragraph 73(1)(¢)+: Inall ‘casesdthe® =~ - !

transﬁeror may elect not to have the rollover apply

,PF‘ For a- su001nct analys1s see B1ssett dohnson, Holland
Matrimonial Property Law iin Canada (1980), ch. T ,
«"Taxation’ by McNair at T-17 to 1-23. : See also. . . |
R , Igterpretat1on Bulle¢§n No IT 325 R dated December 28:='
e ﬁ DR .

[N

3 &

. » oo L.

Cveor i -
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i-—Act reads ‘as follows

59

In th1s respect the current prov1s1on of the - Income Tax

-

2204

. v1ew1ng the words w1th1n the context of th1s su

17 also 1n lwght of s1m;lar words or l1Ke express1ons used

f'7ffffAssoc1at1on and’ degrnmEﬁT_B? Man"TEEE—T-9§§T-9 W. V. R. S

“ . %u\ i 2)_"FOP Ser ' I []
S ‘spouse’ ‘and ' former Spo: 1ncludes a party toa

vo1d or vo1dable marr1age, as the case may be

As noted prev1ously the word includes is generally

used in an 1nterpretat1ve clause as = LE enlargement to. the
ord1nary mean1ng of the preced1ng words and when SO used

“

1t is to be construed as comprehendIng not. only such th1ngs

t as . the precedlng words ord1nar1ly 51gn1fy, but ‘also those

th1ngs which are Prescr‘%ﬁd to be 1ncluded ‘55i"5;f'

‘ Therefore an analys1s of the mean1ng of
“"former sppuse as used 1n subsect1on 73(1 2)
and any amb1gu1t1es there1n be1ng resolved not only by

ect1on but

\é

throughout the Act TF.TvF[' A;:_ };“bh;fifrtflﬁﬁ-

.\.

rd

9'?4

. a; -
~For- author1t1es see R v G1rone and Genoe‘(1953) 9
 W.W.R. (N.S.): 255 (B.C.C.A.D, ‘In“re Income.Tax Act, - -
w1832, In re Sas atchewan Co- o”eratlve Elevator .Co. Ltd
S [1933]1-3 W.R.:669 . Sask “K.B. ‘R v, Hall 11955) 14~
W.W.RY 241 (B C C:A. ), Wardle v. 'Mahitoba Farm Loans

: 529 (Man.Q.Bx7). and Huber v. Regina: (City)
“g(1956) 19 W.W.R. 657, (Sask. D.C.). That the words'
- "shall 1nclude "do- fot’ imply a complete and exhaust1ve
RO {egumerat1on see R1card v. Lord [19411 S, C R 1 at :
S 10-11 - . s . e .

e ’ _- .‘:0 R

e

is called for

spouse and ;. ;

B ‘r : .

3



60"
2 I.h_e_ Act as 3. Whole

. Part»XVPI of’theAActfcurrently'does‘not-proVide.any

def1n1t1ons or 1nterpretat1ve mean1ngs ass1gned to the terms‘g
spouse ory"former spouse for 1ts purposes ,_1" .lﬁﬂg.,)7f5
Apart from subsect1on 73(1) there are other and -l‘zf"‘

wd1verse prov1s1ons throughout the Act. employ1ng usage of the
*»7. words spouse 167 former spbd%e 168 husband and w1fe‘69 and

f';marr1age,‘7° or: comb1nattons th_ereof.”1 al] w1thout

€ .

A

Py

166 - This may ‘be ‘otherwise if the amendments in Bill Qr139 'f""
' tabled in the House of Commons on December 7, 1982 are -
1mp1emented see’ 1nfra at 74. R

- 1817 .As there are many such prov1s1ons only a few pert1nent
- .-examples will be mentioned: see paragraphs 70(6), a)
-and (b)' - the surviving spouse; section 74 - the
spousal attribution rulesi and" subsect1on 160(1)
JOlnt spousal 11ab111ty for tax S DR

;3344{gﬁ For example paragraph 54(g)(1) - the 1nhab1tat1on of a
AT pr1nc>pal res1dence by a- "former spouse 'w. .

w168 - For example subsect1on 5815)'- deduct1on for. annugty

RS payments and subsection 74(5) - business partnerships. . .
“(now repealed but effective for f1sca1 per1ods end1ng_
before December 11y 1979) %g SR SRS

””76- For examp]e, in’ Part XVII paragraphs 251(1)(&?’ (2)(a%-'
-7.and (6)(b):- persons are related" or. connected" 1f :
one is- marr1ed to the other ‘ Co e Do

‘71 For example,, spouse 1s used in conJunct1on w1th

“ - . "marriage” ‘in paragraph 109(1) which perm1ts*a marr1ed
. v status deduction and‘which has been thg subgect of :
- . judicial interpretation;. see infra at 80-8 See ‘also . . -

. . subsection 160.1(2) deaing with jo Joint 11ab1]1ty for o

tax..vIn Part XVII- "former spquse” is used in: SERECCE AT

. con unctlon with marrriage dissolution in subsect1on
248%1) which prescribes an 1nterpretat1ve meanLng om R
separat1on agreement" SR o , KR G

4.



| 61 . "
def1n1t1on | Of 1mportance howeyer is the‘notable presence
, -of other prov1s1ons in wh1ch the fact of non marrlage is- o
‘~"——expllc1tly‘72*or 1mp11ed1y'73~dea]t w1th———Therefore—ﬂt—may**“—_4
' be 'said that as the Act\as a whole does conta1n prov1s1ons } .
";referrable to marr1ages and former marr1ages on the one. o
:'F hand, ‘and- unmarr1ed cohab1tat1on on tf ther, the meanlng
ﬁ otttspouse“ and former spouse woutg%thereby exc]ude '
v} unmarr1ed cohab1tees who are or had been l1v1ng ‘as husband
and w1fe or common law There are no current spec1f1c
prov151ons abrogat1ng the ord1nary and common law mean1ng of

spouse or former spouse other than in subsect1on 73(1 2)

b

wh1ch is stated to be for the purpose of subsect1on 73(1)

'fvg%“ff‘

oAt Paragraph 109(1)(b) perm1ts\an amount that may be o
7 = - deductible 'by an "unmarried" ihdividual who supported a:_
- .- person who :was.wholly- dependent on him: for: support. . R
‘.am.Subséotrons 63(1.) and (2) deal with child care expenses
. that’ may ‘be -deductible by a man. or woman.who is *not S
~marriéd" and:subsection.63(4) assumes that a child of a -
WLwoman;ind a man who" were" l1v1ng together "without be1ng_‘ﬁ
o Ef~';;marr3ed 10’ @ath’other " s ordinarily-in "the custody of
. the woﬁghggﬁd not 1n«the custody of -the man: o

'Hﬁ“f73'pFor the purposes o‘g<'.~Act paragraph 251(1)(b) L
PR “be:‘a~question -of fact whether .

_ prov1des.tha it is. tdf
-,"-persoﬁs’ﬁo rrated to\ﬁhchrothen 11 e.:unmarried) were
~ -at _.any- part1cular time, dé%lng wnth each other at arm s
- 1ength.: That- this prOV1 ion-mdy relate to or have '
. effect. on cphab1tees is thgagﬂgject of- commentary by D
.j o Keith McNair #n W.H."“Holtand} nmarried: Couples - Legal
Y Agﬁgggé,of Cohab1tat1on,_(1982' ‘c.. ‘9. at -200- 201 =

e e B
e R



‘3. . Subsections 73¥(1) and 73(1.2) .

IR Lyt
A'»f Contextual Analysis

"‘prov1s1ons of subsectf

. had been marr1ed on the

A contextual analys1s of the whole of the exempt1ng R

n. 73(1) reveals a. cons1stency w1th h'; .

the d1st1nct1ve categ 1zat1on between part1es who are or,*b‘

'i e hand and ones who are or had

d_ been unmarr1ed cohab1tees on the other hand that is found‘

-

.’hpw1th1n the Act as a whole

_ Paragraphs 73(1){a) and (c) refer to a spouse,'- -
_nparagraph 73(1)(b) reFers to a former spouse 1n settlement
of " r1ghts ar1s1ng out of marr1age and paragraph 73(1)(d) 'ﬁ“*j
.erefers to and means on analys1s, an unmarﬁ%%p cohabltee f Zsihfj_

"{that 1s w1th1n a prescr1bed class of personé“referred to 1n -

'&~_;a prescr1bed prov1nc1a1 law ji{l:i;u 7:f":ff*,," '-;[ﬁ_ﬁ g
However the maﬁter does not end here The contextua]

ditaspect of subsect1on 73(1 2) 1tse1f should also be exam1nedp?.f?'7

Tad

J

;Vo1d and vo1dab1e marr1age 1s ment1oned\thepe,n on]y by waytf'*f

of 1nclus1on It/may be that 1t 1s the 1ntent1on of the

Teu ,,:

fj17‘:_In paragraph 73(1)(d) of the Act the "prescrtbed c]ass‘ L

..~ of persons” and: the - prescr1bed provisions-of the laws“‘

- .of "the prov1nce -are ‘as, pgescribed in Part LXV of the
.. Regulations which’ currentfy refers, ‘for both. purposes..;,""”

. to the Ontario Family Law'Reform Act paragraph.- .

14(b) (i), which entitigs.ran:unmarried cohabitee: to

f'apply for and receive a property support -order. under -
+-"its paragraph 19(1)(c¢), or. to receive property under a

-,;cohab1tat1on agreement under 1ts sect1on 52 .

A

AN )



o o L . ‘ 83
B SR S L : o l .
legtslators that th1s 1nclus1on ls merely an extens1on to an

otherw1se broad mean1ng of "spouse and "former spouse

e,
Fretiet
P

| e—whtch fould—qnclude all manner of spousal type 5'
| relat1onsh1ps,_whether w1th1n marr1age former marr1age or'ﬁ
1unmarr1ed cohab1taﬁ1on It is subm1tted that there 1s no
i"need to. resort to the rules of grammat1cal construct1on‘75rtam
'.1n th1s respect as any amb1gu1ty that may ex1st w1th1n th1s:;féﬂ
:>:subsectton could be resolved w1th1n the context of :n ' s
; subsecttgh 73(1) to wh1oh 1t 1s expressed fb be appl1cable

.'y g‘

The meam1ngzof "former spouseq tnrsubsectlon 73(1 2) :
L A S AN o ‘%¢ L
__.‘;would be resolved by r‘efer‘ence@‘g"fthe pndv1s1ons of

‘, . I R R
~‘paragraphs 73(1)(b) to wh1ch it relates, that~1s "a former'

‘-spouse 1n settlement of r1ghts ar1s1ng out of marr1age
f

"73The comﬁﬁned and result1ng effect s’ that there 1s a clear

‘*jstatutory lntent to abrogate the COmmon law mean1ng of o

"fb:"fopmer spouse and thereby 1nclude part1es to a marrtage

5

‘vfpthat had been declared to be vb1d or a v01dable marr1age o

‘.f;that had befn annulled ab 1n1t1o Also the common law o

«

.ﬁfanomaly artstng out Of the Petrospect1ve effect of a decree
;73"”“"’“9 a V°‘dable marrtage s thusly resolved for these I
. _'flscal purposes 176 S o T

: ‘A. :. | | | " . v» y'-;"‘.'A ."'V.‘ ‘.
,f17§.ﬁD1scu35ed ugra at 7 et‘ §§Q'

.'4,'

o ijsl;Tha; there is an anomaly extant at ‘Gommon law see §22£_
Sl at st . L S T
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’Resolutﬁon]of.the-meaning'of fspouse“;in subsection

| 73(1 2) 1$‘resotved'inia stmiTar contektuai manner;-sWﬁile'

paragraphs—73(1((a) and (ct—s1mp1y refer to—a—4spouse"

jd w1thout mynt1on of marr1age “the prov1s1ons of paragraph

| :,.73(1)(d) do recognlze a $eparate category of 1nd1v1dual who

""1s ‘B’ analysis,'an unmarr1ed cohab1tee that is w1th1n a

X '5prescr1bed class of persons referred to 1n a prescr1bed

fg;provxncwaI Waw 177, ~In 11Ke manner, the comb1ned and{Z)

.:fgvresultant effect 1s that there is a clear statutory 1ntent

o fto abrogate the common law meanwng of spouse (that 1s,nthe_;\

}t.fpart1es to a marr1age that 1s va11d inc every respect) to

| b’1n eVery respect v

'-t cofmmon. 1aw mean1ng of "spouse and former spouse 'for

;,‘1nclude the part1es to a’ putat1ve marrlage that 1s 1nval1d

Therefore the statute has abrogated the ord1nary anq

TS

if1sca1 purposes, but current]y on]y 1n re1at1on to

t.."

f'subsect1on 73(1) the extent of such abrogat1on would not

. 5f1nc]ude partles thaf gre or had been unmarr1ed cohab1tees

One f1nal observat1on shou]d be made . Subsect1on

L. 3 }\ . : T
-5_73(1 2) may be separated 1nto two parts ; The f1rst part 1s

-

rthat "spouse 1nc1udes a party to a vo1d or vo1dab1e--3
dmarr1age and the second part 1s that "former spouse ;hfra{jTtm

:\y1ncludes a- party to v01d or vo1dable marr1age both parts

'“For the analys1s of tw

;clause,.segfsuQraan,;f74;_ny



¥¥f—~——spouse—;could—only relate—to a~v01d marr1age as~—under the¥f———+

65

-being sdbject to the'WOrds "as'the case may‘be It 1s "

subm1tted that the case that 1s to be 1s that the word

L

'and former spouse wou]d relate to both a votd and a

v01dab1e marr1age wh1ch has been annu]led ab 1n1t1o as
techn1ca11y under the common 1aw a person wou]d not be a

“former‘Spouset4under either of these c1rcumstances.‘

. B. uThe.meaninQ'gju"voidtmarriaqe"” -

The vo1dab]e marr1age has the dlst1nct1ve common law

'}yfeature that 1t 1s va]1d 1n every respect until: annul]ed so

mdthere 1s no d1ff1cu1ty in. determ1n1ng 1ts mean1ng i However

i 7prob1emat1cal 1n that its 1nterpretat1on may be restr1cted

LaT.
it o 7

":ffapp11cant spouse who 1s unable to show that the marr1age was

"-""'entered into in good faith and (u& thout knowledge that it was;.'

'hfor f1scal purposes to conform w1th the under]y1ng

—"

3,

spr1nc\bles current%gyfound 1n prov1n01al famtly propé\ty

’enactments where1n propr1etary remed1es that may be

& Sl
Vo conferred or exerc1sed thereunder are not ava11able to an’

o

,"‘,‘

T

":7 °ﬂ See sugrg‘;at 41 and: 50,.'

See sugra at 54

ar v
common law, a person in a. vo1dable marr1age is a spouse 78 "

BT

'th" an1ng that may be attr1buted to a vo1d marr1age may be.‘



5 e S : R . . . o o ) .
,v. L - R ) N : . . . : g A ". ‘v . . » R ,66
. . . . . . ) L

-"void'*8° 'In response to th1s 1t is arguable that any such |

proh1b1t1ve feature in: appltcable prov1nc1al fam1ly law

—~————4eg1s]at1on shouldfnot be oﬁ~any—re]evance—for—f1scal
- purposes -as they may be mere procedural bars sole1y for
fa prov1nc1a1 1aw purposes and thereby do not. necessar1ly

fnpreclude the part1es to such a vo1d marr1age from freely

t"?,enter1ng 1nto mutual property transact1ons for any reason.

Regard mayﬁalso be g1ven to common law Jur1sprudence
' awhere1n propr1etary r1ghts were determ1ned on the bas1s of

'."fjwhether or not good fa1th had been shown 181 ‘}f‘“
. . .' I . R N P L .-. ) N l‘.
Notw1thstand1ng the above 1t should be noted that

r-subsect1on 73(1 2) of the Income Tax Act has not sought to ;.
'1mpose any restr1ct10ns attr1butab1e to vo1d marr1ages,_nor

V;has it def1ned 1t, nor 1s there anyﬁh1ng in the Act 1tself

‘*5, :that could be used as ‘a Just1f1cat1on for any such
‘-t;restr1cted mean1ng | ‘iffiigg\»lf.' oo

e f

See the Alberta Matr1mon1a1 Property Act, sugra n. 2
‘y? gection 2; the Ontario: Fam1]y Law. Reform Acﬁ) supra ‘n.
. ..134, paragraph 1(£)(i1i); the Matrimonial Property Act, '

%1978 (Sask.), :c. M-B.1, ‘paragraph. 2(k) (ii); the Mar1ta1:f'-.ﬁ:.

" Property .Act,\ 1978 (Man ) @54, subsect1on 2(3); the
L ,-Matrzmon}al Property Act 198 (N S v “c. 9 paragraph
-.,_2 g)(iii). o

o 181 .See Re Eaves [1939] 4 All E R. 260 Re Dewh1rst [1948]
- 1.A17 E-R. 147 “While.these cases do not involve the : L
concept: of ¢ aith as it relates to knowledge that a

. .marriage is vo its- 1ncept10n nonetheless they are'_
;“of relevance t the concept 1tse1f ;ya?},nv . S

o S £ : : S R LT

: . .

PR
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LA»C;~ “In Settiement gi quhts"Aﬁisinq_but5gj-Marriage"

Another matter that presents d1ff1cu]t1es 1s that the

. Income Tax Act prOV1des no def1n1t1on app11cable to the
; mean1ng of the phrase 1n settlement of r1ghts ar1s1ng out

of marr1age which is the requ1red COhdlt]Dn in paragraph o '-~V-;;

£

73(1)(b) and whach is app11cable on]y to former spouses,"
',whose marr1ages have been term1nated by d1vorce or“
annulment There is noth1ng 1n the Act to serve as a'

background for 1nterpretat1on

) ® UL e
R Te [y . ; \" b " f \

L It 1s concevvab£§ that former spouses who do not haveﬁ 9y o
R TN R
L court order in this. regard may encounter d1ff1cu1t1es w1th'7f.i=’

. th1s general phrase in v1ew of the fact that 1t is found

w1th1n an exempttng prov1510n wh1ch 1s normale subJecﬁgto”,j,ﬁf

=’Because the phrase 1s so

Y

,,,,,, -y 2 R
".t broad and amb1guous resort would presumab]y have to be made S

the str1ct constructlon rules

to uts obJect and purpose in. 11ght of the laws goVern1ng the f;f;f,&
former spouses in. th1s respect : S -f‘ ””
RPN Sl el ; ot o =
?54.fgiotherj#éx lmplicattonsF, - v\f |
flij'; There 1s a further aspect ar1sxng out of the mean1ng offff;f"

L

t'j~spouse to wh1ch Parl1ament had not addressed 1tself pr1or

mjfto November 12 1981 ?f Th1s occurred because the extended._

oy

-

;u-faz See 1nfra at 78 80 ??'jfg,fd.;%fkc. 7?] -

For the proposed amendments see 1nfra at 74




v s

'~meaning of spoUse ‘as 1ncTud1ng a party to a v01d marr1age,' /

had not been leg1slated for the purposes of the attrwbut1on' o

_____prov1s1ons wﬁth4n sect1onu74 or—the Jo1nt—and severa~
Ty
11ab111ty “for tax. prov1s1ons w1th1n sect1on 160 oall of

l‘.l wh1ch resulted 1n somewhat of an anomaly

. The sect1on 74 rules”’4 are coTToqu1alTy known as the
H-attr1but1on ruTes They prescr1be that any 1ncome or loss

ar1s1ng from property transferred‘1nter v1vos s1nce 1917

| between spouses, or persons who have s1nce become s;ouses,
“be attr1buted back to the transferor wh11e the part1es are
A} st1Tl spouses As a cap1tal ga1ns tax was 1mpTemented 1n‘-:
‘ib1971 the ruTes further prescr1be that any taxabTe cap1taT
lga1ns or aTTowabTe cap1ta1 Tosses, or galns or Tosses,r

'byar1s1ng from any subsequent real or deemed d1spos1t1on of

-ffproperty transferred 1nter v1vos between such persons after jg,f7ib

fﬁ1971 and wh1le they are st1ll spouses is. also to be‘7~n

*]fattr1buted back to the transferor The sect1on 160 ruTes‘°5igt

' 3‘84 “74(1) . Where-a person has on or after August 1, 1917, .
: transferred property ‘to h1s spouse or. to a person'_-

‘f’ﬂ*s .who, has since become h1s spouse, ' any- income or .loss, as .-

% the case may be ... shall, dur1ng the Tifetime of the =
_,M’,?tr sferor .. and . the transferee is his spouse, "be .

d: te be, 1ncome or. a Toss e of the transferor andef'lw

not offthe tnansferee

74(2) Where a person has, after 1971 transferred

%_ﬁa property ~to his spousé, or to a person who has L

_;,%4 since become h1s spouse,,; ‘the following rules:apply -, -

'“t;iaﬁl't60(1) Where a person has o traﬁ%ferred,PPOPertYQ;tQTS'
by any means whatever,_,' BT

S T R T e e
,



L__—w—transferr1ng all h1snproperty-to h1s—spouse ormto a--person

were des1gned to preclude the transferor spouse from

: becom1ng Judgment proof for f1scal purposes through

}who had 51nce become h1s spouse These rules prov1de that
'f“such a transferee is. Jo1ntly ‘and’ severally 1iable for. all -
4the transferor 5 unpa1d taxes to the date of the transfer to
| the extent of the value’of the property O transferred ‘It

"15 clean ¢hat both of the above rules were agglncable only
fblto persons who were or had become each other s spouse _atfu

o

'the part1cular t1me

ﬁbuse 1n a val1d and subs1st1ng marr1age would be

SN

to the effects of the attr1but1on rules perta1n1ng

3 s'Ub'jé

“;to 1ncome or loss and cap1tal ga1ns or allowable cap1tal

'losses unt1l separat1on or d1vorce ‘85 and would be Jo1ntly

.‘f‘nand severally l1able fOr tax notw1thstand1ng any separat1on'

_’or subsequent d1vorce However the same would not perta1n -

l"to the part1es to a vo1d marr1age where1n they would have:fl

:'nfbeen cons1dered to be spouses for and would thereby have f_?~5

: 69

'kwfrece1ved the benef1ts of an 1nter v1vos tax free rollover of 3

| '¢'35(cont d)(a) to hls _spouse or. to .a person who has since |
become h1s spouse ;:. ~ -

‘bthe follow1ng rules are appl1cable

For- dec1s1ons made under these prov1s1ons see
. Ihorsteinson v. M.N 11980] C.T.C. 2415, (T R.B. F’
. Payette'w. M.N.R. [1979] .T.C. 2052 (T.R.B.) and
) '»F1sher v M‘N R. [1979] C T .C. 2271 (T R.B. 7.

88 See subsect1ons 74(7) and 74(8) :’ﬂZF-thjf"}r:ﬁgbf“ﬂ



. " e
prope&ty pursuant to paragraphs 73(1)(a) ‘and (c) but-WoU]d

Rt

.'*i not have been cons1dered to be spouses Fbr the attr1but1on

”““““rules 1n—sect1on 74*nor would they"have~been—subject~to the

Jo1nt and severa] ]1ab1l1ty for tax prov1s1ons in sect1om gﬂ'Jﬂ';
" 160 ‘._'. S "f.'.f” P '_ P
w R _ : : . S :
- The Act and 1nterpretat1ve doctr1nes should be o Ce

»
T
Y to.

Mi:fcanvassed to see, whether or not an un1ntended " 1pop- hole"
'7has been created ' In th1s respect 1t is un]1ke1y that the

- 1nterpretat1ve doctr1ne perta?n1ng to over]applng prov1s1ons

& o .
S

‘could have been emp]oyed to a]ter this anoma]y because the

i»*

{-purposes of subect1on 73(1); sect1on 74 and sect1on 160 ,;_ﬁ

v P
'-Amutually exclus1ve As these prov151ons are not statutor§1y

vh-i1nteﬁrelated 1n the1r opema$1on 1t 1s unl1Ke1y that they .
a' <

M could have been v1ewed ‘as stand1ng together so that the one

or. the other could have been seen to be a spec1al .one- com;ng ;'

.b'

3 . a . NG o_‘, .

- 'w1th1n the general as requ1red by th1s doctrlne ‘57<3$fﬁﬁ{;ﬂif"“

oY . ) : N ‘ . o “;;}v‘ ‘ .' “' ’ P S
‘v o ST i T - oy &

Accord1ng1y the genera] tax avo1dance PPov1§ﬂons«bf?$he¥ff;‘f

'“Act may prov1de an answer and therefore should bé*
: T w.w,ﬁw~34
*exam1ned 1ee ._-_i?.,_;”u"f"'~ﬂa“‘ R

Q L '.' AR T
T L .
o

":tijﬂi AppTied in . AW, Bardslgy Trust v M.N.R. R [1982] -,T % S
i 2642 (T.R.B.) at 2646-2647. For case commentary see A
,McDonne]] (1982) 30 C.T.d. T J. 712 IR » :

The rules in subsect:ons 56(2) and (4) wou]d‘not applyj~,'\
.as they deal ‘with ‘indirect payments and transfer of :
~income, r1ghts respect1ve1y EE FE

et
s o

e N
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R ST D R » E
LT o TR q
R e A . o .
» ‘. '~ ‘l:'hr‘ o o i . . . )
L . . N .', \
y 3 4 D SNE LN .
S Subsect1on 55(1) of the Act 1s d1reoted t%'preclude tax
A ' '\ tx‘ N v . .. ) SR WA
"jP‘ avo1dance- where ‘the result of o transagt1dnq,of any Kind
L . \*G'. v t’
“} ‘&whatever 1s that the taxpayer has d1sposed of property undert_
"_w‘ v W, 4“ 7 2 .:
. ﬁ c1rqumstances such that he may reasonably be cons1dere %to »
o hqye artiﬁmally or tandul'y (a) reduced the amount o & U
. j;*iga1n from the d1spos1t1on, (b) create a-4oss from the o
T W
;{v.‘d1sp051t1on, or o) - 1hcreasbd the amounb of the loss from A
Sy : ,’\ ; ; LN Co,
é'- ‘ the d1sposat1on If th1s occurSMthen the d1spos1t1on )
”j'jij sha]l be GQMDUted as 1f guch reductlon,-creatqon o PR
l?;1ncrease had not oocurred"‘ ObY;ously the answer WOqu
. not, lie here* ;ﬁ;ﬂ;°5 f' T f"fdka ':‘T&it -
L & T “i«‘f R A LT »
.» c. %t d L ’ % - N ;_ A pes ;1..
““&. Subsectrqg 245(2)qof the Act may be . of relevanpe .?.5

*notw1thstand1ng that 1s has been h1éjoﬂ1ca}ly~apptged as af?;i
“catch a]l measure to unmask 014;;1tous and dIquxsed form§
A

7???ts made, through ﬂone

"“ifVOf reward for serv1ces rendered;)or

K]

t}:![tor mofe sales exchanges, dec1a£§t1ons d* trustﬂér other $I T,

« " ' A s T PEETE A
transact1ons of aﬁy‘K1nd whatever 9‘;"¢7_ SR *”V,fg‘w~"
o PO SETTIE O
.. 1897.245(2) ., ‘Where the result of one or more" sales,a;}
ﬁ””im_ : exchanges declarations aof trust, or other =,
v,‘_rkj*' “transactions.of any kind- whatever “is that a pérson’
wfn}_ . confefrs a-benefit-on a- taxpayer; ‘that : person-; Shall be

- deemed to have' made a: payment -to the" taxpager “equal to .
AR -the amount of .the benefit conferred notwit standing . theA
;{.]f'}.w’form ot legal effect of - the transactions or.that: One oc'“
~. oo more. other, persons” wereaalso,part1es theretoy: ‘and, - o
”-whether ‘or*not.;thére’ was an 1ntent1on to.avo18 or- evadef;
taxes .under, this’ Act; “the. p nt sha11 depend1ng on
‘the. c1rcumstanqes, be K ,

F%ﬁl‘}%fi. : (a) - 1ncluded in comput1ng the taxpayer ‘s 1ncome
LT ““for the purposes of. Part I, .7 Dt 5
“ “' (b) deemed to\be a paymenébto a.non re51dent to ffsf
S ;'f tf-.§f~”f”,”ﬁnﬂff<%’, T T ‘ o
S T e T e “»ﬂf‘»‘;;
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I-‘,,’j ~C.T.C. 558r(S C.-C.), -David V.: Qgeen {1 75| R A o

[

: ffclass1f1ed@as a g1ft paragraph (c) of“

'"jrepresents some form of payment‘ot 1nngt then pargéraph (a)

and’ as‘#ddnd w1thqn sﬁbsect1on 69(1;,_
. S SR
w4>189(cg§¢’d)whwch Part XiII-app11es, or _w;~?'* :

;o ”“@&Th1s subsection or. its precursor& has been app]1 d to':

'been conferred to wh1ch some mone.‘tfg?*lf‘ L
‘attached then the dggqg }s‘deemed j“'jifé
:_:the d%pee equal %S the-value'of the benefttﬁ«

.'class1f1e§ accord1ng to 1ts true nature IF the§

.fgpplﬁes aItPact1ng'the taxation wUlés.ji;

. 5: _' ) ..‘_ . . | ’ " : ',,.;E» - N . .
e ' R : - 72
‘ . ) L . . * e ‘
Q, It 1s thab1e that "whe her or not there was an 1ntent1on&'
. to ayo1dy9r evade.ﬁ:?§s under - [éhe] Act 1s preScrlbed to be-
. b o ‘ R '
“@ﬁg The‘hork1ngs of subsect1on 245(2) 1s that 1fa ﬂook1ng ‘

at any traﬁga . or ser1es of -t ansact1ons a benef1t had—

ﬂ

1‘-& .

;."-sor n;(b) of the subSechon apphes dependmg on, wheé‘heg &twe» w Sa

\*}recip1ent 1s res1dent or non res1degt 1naJ?nadg If &4*13 w «.#‘

;- fﬁf///a"‘.~ﬁ o
m_( ) deemed to be a d1spos1t1bn by way Of: g1ft N
o T p

‘deem: a payment of income' to have:been. made- ar, an out

o of (a). sales, or exchanges resu1t1nqa1n corpor te v

' “C T.C. 493 (F.C/A.

: "fﬁ:fff?f237 Sewet] v. M N, R

; .h<.acqu151t1ons’ see " MoN R A Dufresne E196{

dividend stripping; Conn Smythe et [19691

197 (F.C.)5. for contra. see dob “yv. . The Qué 119791
5-5(b retroact1ve declara 1on of
- “trust, Pasadena Devgilo ment Corp.-Ltd: . vi M. N R [1969]
- Tax A. B C. 567'andfﬁ ) debt forglveness, M3l
. Eniay-Chemical Co. Ltd. [19711.C.T:C. 585 (P
»~ . ~Also ‘the: subsection,. or 1ts‘precursor. hag:
- 'to deem a, gift to have been ‘madeout’ of. sha

. {Ex. Ct.) and Applebaum.v. M.N.R. [1971} T
- 1968T‘T§§‘A B:Cu 358

A . S
"1 " B
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oL ) AT & A poyo-e E . S S / ) .
- s , AT R o | ,
}_‘\ - 9 x | :‘ga PR ) W~ 8 — . G *.f‘. : N \ : A i s .
: wprds of. subsect1on 6971)“read ""[e]xcept as expreSs]y R

otherﬁhse prov1ded in thks Act"n' Al] non arm s length

. I

e g1ft1ng,transact10ns between the donor and his spouse Hin. a &§? ]ﬁgg
valqd marr1age and the donor and h1s~spouse 1n a vo1d or - ”
VO1dab1e marr1age, thereby fa]lﬁwbacklwnto the exempt1ng and [ ‘

‘ !u' \

‘p‘tax free ro]lover proy}sgpns in paraﬁraghs 73(1)(a) and (c)

whqch are the appllcabJe faxat1on ruP°";;fihqg3?se proV1déH
e ‘ :

for 1n thégAct“and t6i$b1ch the ex; daisipic |aing dffspouse,
. ‘.\.,\‘(g\' ¥ ‘Wlf;"‘-":‘»\.",q‘a R
to 1nc]ude a party to a yofp marr1age,°appd1e§ Agford1nghnﬁ ;{
1t appeanﬁ und1k€%y that the appt%ﬁbtiaf of subsect1on e -
245(2) couﬂd@ﬁavenaltered the anbmaly ’§§%'~~%;J " ;}g
. h}.i_ Th@ 3:éy remaam1qg g?bV1s1on 1n the Inqome T@*“Adt ~1.fff¥“

e , (§ : , SR
L sect1onx246 d'tv Th1s sec 1on g1ves the Treasuﬁnyoard the _ra;‘ﬁk-

P Aa

bréadest possqble powers to determ1ne whethgr or not qne of ﬂ':

.

i ¥ the ma1n purposeswdf a transact1on 1s ’oper. avo1dance M
.'»l N g i ¢ o . : ...7 .1‘-‘_‘_‘_..“
,yf, or qeguet1dh,of ""that m1ght otherw1~ have become ;_gi_;“° =

payable ’und%r the _ct No dec1dedtcases under thas sectlon

'--,"nfr'- T N ‘ v

-~

}#Q”, cou&d be found A\reasonable assumpt10n coﬁTd be adv;%ced

'? that th1s sect1on wou]d not be. appl1cable as 1n no. sense ';:f"
,'» I S
P/ou1d the £actua] c1rcumstances .of a transfer of property

? between épou8es to a vo1d marrqage g1ve r1se e1ther to

)¢~5 191‘(246(1) Wheré the TreasUry-Board has dec1ded that one"]gJ

© .~ of the-'main purposes' for.a: transact]on or- L

. transactions.: ,was improper avoidance: or‘reduct1on of

'tttaxes ‘that-might otherwise have become payable under - G
i;th1s Act .. .the Treasury Board may give such 'directions . . . -
as it considers’ approprlate to counteract the avo1dancef-""_'_f_‘:~

ffor reduct16h.a«;
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wh1ch 1s td pg

after Novembeh' “g1981 ﬁ?f7?'i* g&,jlf@.Vgh'faf' Sl

‘.. b . B N : . = . : .“.-._

-

L

L3N ,.*"

ﬁoPﬁthe Act and subst1tu&e a new subsect1on 1n 1ts place

*appl1cable to transfers of property ocdarr1ng .

Once enacted the new subsect1on wou]d not on]y cont1nue*f L

to be app11c§ble to spouses or persons who have s1nce become o

spouses but would a]so apply to persons wi th whom gthe

>

transferor was nbt dea11ng at arm s lenéth The effect w111}.7

be that 1f\fﬁe transferdr and transferee are not or have notzfriffn.

Al

become spouses but rathen are part1es to a marr1age<¢hat 1s

] .vo1d they would'be 301nt1y and severally 11ab1e for the

transferor s unpaid tax under.the new subsect1on 1f the{;

factually found not to be deahng w1 th each otherk av arm s

"h length at the part1cular t1me ,:}f f,;fﬁifyg }fﬂs:f;

e C wo Sl ,f e Sl aa%
: Do . Jo S oy T
_mgropr1ety or a reduct1on of tax that might otgerw1se have e
1 . ' .':..gj NG - e o 3 .::._ . _:A .
. become payab]e unde, the-Act.‘ ‘f_\- 1;13..;1'.5 i&'lww
The result S that there was an unfa1rness¢pr1or to
. November 12 1981 as spouses to-a vo1d‘marr1age would have R
been better off f1sca11y, than the spouses to a val1d co
y - . o, _ . ‘ P .
Ny ‘marr1age St ' ! C o T
- T 'Bi.l*v~1.'C~-139“'.andL‘7t'h'é"<Propose‘d Amendment’s ~ e
T R T RS o N - * : o :“ D
P . . - . . N e N e - hd . o
. ’p_ Ll L ‘?”‘ ) ‘ . ’\ . :‘J
?., AL Subsect‘s%;on; 16“0(1)“ R T
0 Clause 107(1) of B111 C 139 tabled 1nvthe“House of R
‘ 1,ns on DECember 7, 1982 would repeal subsect1on 16@*1) féff‘



. . - . y o P . it .
. ‘ o ' . e st . : v : 75
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. f 5,' However the anoma]y and unfa1rness prev1ously ment1oned

b

. is. only part1al]y resolved for property transactlons

= occurring after November 12 1981 That th1s 1s so 1s due "I#;

to the fact thatqpersons whoware marr1ed to each other are

h’ nonetheless deemed conclus1ve1y nof to deal wnth each other

l

at arm s lengt: i1rrespect1ve of actua] factual
c1r2§m8tances to the . contrary ‘92' Tha,consequence 1s that
the dversar1a1 part1es to a vo1d marr1age would st111 be 1n o

g}stja dlst1nct]y more favourab]e pos1t1on, f1sca11y, than

: ‘;5spéfﬁf:f.ﬁ y'by sect1on 160(1)(a91 W% :';‘ SR .f"ﬂdtleu__ s q";f;
Co iejﬁ B... Subsect1on 73(1 2) §§‘ '“%‘hjsgin;_ﬁ,v?_-: ,igi
.ﬁil" L ".'s .'ﬁ "'_ L "vu‘ [ } S o ) ' '_‘.v » N ‘."’ ~ :.;,J:~f“-' ':1

f‘i. Ciaﬁse 41 of Bill C 139 would repeal subsect1 e
. of the Act app]1cab1e aftet 1981 and correspond1ng_ytby ..
c]ause 130 there1n proposes to amend se§t1on 252 1n Part
XVII of %g% Act by add1ng thereto the follow1ng subsect1on :
fﬂW, .“,Q."; 252"(3) “For the pL poses ‘of paragraphs 56(1)£b)
Cwt o7 and (), 60(bfand (c) and 146(16)(a), o
el ‘;sect1ons '56;. 1 andago 1 .and’ sUbsect1on 73(1) ;f{ﬂ
NIRRT . ' spouse’ ‘and ' formbr spouse' includes.a, party : -
X R - to-a vo1dable or . vo1d marr1age as the case- ..
L -ﬁmay be R R ”-*ﬁfa**u"';vgli
‘@hpe;en %xhe e%tended meaa1ng of spouse and former’°.‘u

Es ."-:- A .\"--:_’%._. ,,

‘spouse WQUId be aﬁPLICable hot only to those persons already“‘v:”}'“
H‘th‘“ the exemptlng qrov1s1ons of subsect1on 73(1) but a]so:t&itjff

See Wurtele v M N R [1963] C T C 167 (Ex Ct )

q

. ‘. L
N
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.o
b
e

oyt

to those perSébs withinfthe foT]owing'transaggjonsforf”
matters ',1’1 S - 1 | .':gk&;; '

R hfu ‘j$.;(a)? al1mony payments made between spouses or s f4§§&
v oo i former. spouses by virtue of and . who are *L. A
o e ‘separated pursuant to a divorce, Jud101al ‘
it ~ .. separation-or written separatfon agreement

' s [paragraph 56(1)(b) and subsect1on BO(bTﬂau X

oo (b) - ma1ntenance payments pursuant to a court o
v 0 - order made’ between,spouses orzlnd1v1duals s--*
‘ descr1bed in paragraph 73(1L(d) who .are - Sy s
living separate and apart [paragraph 56(1)(0)'~5 L

}ectlon 60(c)] I

\‘.‘?., PR 6‘,&\ . o
A \«Q‘. .

%pr the purposeshof deem1ng repe1pt ‘and | .
payment of al1mony¢bayments‘made by virtue
‘a decree, drder,#judgment, or written = v JTio T o
agreement between: spouses former. sp ses or‘.‘fﬁ .
s L an 1nd1v1 da Ll thin -subsection P3(1)=if they . .- .
"yéj “are " Tivin QFF ‘afe and. apart: [sect1qn 56,1 .
L ‘and simila ﬁYﬁio ma1ntenancerg?ymenf§ NREDETI
[SECtiOn 6 1% i and oo : - PR S PR
S B 6' o \_L_.’a..

(d) payment or. thansfer of funds out of al S L
ce e R . . registered retirement sav1ngs plan pursuant B
N ’f.ﬁ,~é «to.a written’ separatton agreement.or .4 -
N ,,le- ‘decree, ‘order -oOr- Jjudgment relat1ng to a
el d1v1s1on of. property. between spouses or.
.former. gpouses in settlement of rights =~ _', ST
s J:-ar1s1ng out of their. marr1age on’ of after AL
o Cot e breakdown ‘of  the marriage and if: they are SRR
SRS PR Tiving separate and apart [paragraph
e . '146(16).(a) as: proposed to.be amended by SR
AT S g; - clause 98(9) of Bl]f C 139] R ST e
| ﬁafg'xinm;v.,, o s T e FTeh e

4O -

oz

yf;dffE: It s to be noted that the amend1ng prOv:g1ons ‘while " o
;;}.1£1ncluding add1t1ona1 exempt1ng prov1s1ons 1n the Act‘\o é7h;;;ff?éi
7{ ?ﬁﬁh1ch 1t 1s to be app11cab]e,i1s nonethe1ess effeot1ve1y ai "E‘iff}
E;t:'i ,.‘-‘ _'y ‘_'- rrent extended meaqyﬂgfof "spouse and if
;:i;fnfgrmer“spouse present]y prescr1bed oﬁiy for the purposes %i
ﬁfryfi°f subsect itn 73*i’ ai?"es?‘d A ihf;:fgrf:@.1*~€i[f5;*t;%l#
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. | Revenue Canada a«pos1t1on 1s set out 1n the1r’“
x 1nterpretat1on bullet1n§1T 118R dated August 30 1976 ul"‘
%&J dealrng w1th the a]1mony and ma1ntenance proV1s1ons then in T
. "“ Ji ’ ’Q Lo t . . o . ° T
”f“__the Act and 1s as~ Follows -5v}ﬁ§f5;fT5i°5 We e
e . ﬁﬁq For the purpose§ of$the prov1%1ons of the Act S
G T i - discussed in this.Bulletin,.a common®law .+ -
SR ;@ : husband or wife does not qua11fy'as a“spouse.~_‘
o R 3 ) . L ha, . PR . B e R
’ R SR ' N S et g u e ‘.."«,-'e - ’& b’g :
3 ’ : ,‘AL:‘ v;, "l: . . / . ﬂ:‘:‘:“ ”) S : By "“" ?
o TR T SR VL D S

It 1s un11kely””hat the‘amendmen "fFonesa1d wouldmmod1fya1

r\z' ;

LR LR T I
3 ue :Cvanada sgfposq tmh aéBSet oiut-‘,_;
: .uetat1on Bullet1n No%;fﬁ?SZSQJdatedﬁD

o ' '» e 'ﬁ'n L e e é"&l"‘u' g
f”“ﬁeneral1y, in’ ¢dses” of the annqgment'of ‘
~either void or voidable marriages, prov1s1ons
- inithe. Income Tax Act relating to spouses
~willwapply to the.parties of annulled:
marr1ages ‘between the. t¥me - of the supposed
“marriage. -and the declaration. of: annulment
coo o 0 'In respect to transfers after 1978, o
LK sdbsect1on 73(1.2). provides" that, for - e
L e purposes of’ subsectlon 7301), spouse ' sand i*; -
- " dormen spouse‘ dincludes-a party to a vqad oL, J"

L2
it v

=y ot T i voidabde marriage;, as -the case may be, with”
f-f;“i'{”;nf},jﬂ, ‘the result that a "former.spouse” 1nc]udes-ﬂ_.,1,¢”
T G —both a divorced: ‘person- and a party to av SR
" marriage which has: beén ‘annulled. - The- s
e proposal in the Notice of Ways and Means

AT JQ,E‘ ~Motion of June :1982; to répeal subsection’ PR
TR 73(1 2).-and' to" rep]ace it with subsection" f;'t&!u‘j
il T 252(3¥ will-not affect. the resu}t descrﬂbed R

‘;.;j;f“%'-ﬁi-'*‘1n the preoedlng sentenoe.;r‘ , N R
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‘ ' L
| ‘1hco rect 1f 1t purports to 1nterpret the prov1s1éns 1n the _
\Act to wh1ch the amendments 1mB1H .C-139 do’ %t ST ﬂ_.; J
o spec1f1cally apply and to wn1ch the bullet1n is not e
Ff"f spec1f1cal]y 1fected t For examp]e ne1ther the attr1but1on;' x

) pnov1$1ons of section 74 prev19q§1y ment1oned nor the i "‘

- maﬁt tal deductlon prov1sw1.on}" A g“.'jub'sechon 1055( 1) (a) - :

tf ment1oned 1nfra ‘93,nor the tax'free r0110ver prov1s1onsff;t o

i:ava11able to a surv1v1ng spouse under subsect1ons 70(6) and iwﬁeg

proposed amendments 4 ,
ﬁrﬁ‘ | In any event the amendment wuuld not affect the
o contextua] asﬁect e&}her of the Ac; as a who]e or of .

subsechon v73(1) wherein the prov1s1ons pertammg to ]
marr1ed or former]y marmed pe{rsons and those pertammg to '
‘ unmarr ‘d cohab1 tees ar‘ewseparate and dlstmct If anythmg
‘L ' |
¥ L : - - ~ o - !
'93 See pages 8.0{'-:'to: 83 _ .
See pages 98 to 100




6. The Doctrine of. Strict Construction -~ = e
, ., | s

'Asx IntrodUction

xi_Th;s. ong stand1ng doctr1ne—not-on1$§:s—of app]lcat1cu:f

, to prov1s10ns that seek to 1mpose a.l tax but also is . ;
._57wgenera71y adhered to when 1nterpret1ng an exe@pt1ng o
” 5sprov1s1on as 1s exempl1f1ed in’ the follow1ng Jud1c1a1 e
) Pl LSRN , PR - o
wstatement - PO ' o “".-'3;",.‘ 2 'ég"‘.""‘,#_-‘fv " o N
‘;T?'.:f [I]n constru1ng a taxat1on statute it must be f;ﬁ'f
g. - % 7 ‘borne:-in mind ‘that taxat‘bn is” the ‘general rule.
e p,C - AR’ exempt1on from .taxatjon is . the exception and- an ,
- 7'"-’A ..

exempt1ng provision must be str1ctly construed.

taxpayer -cannot. succeed in cla1m1ng an exemption: o .
~from income tax unless his claim falls. pre91se1y‘ =
"w1th1n fhe four corners: of the exempt1ng .

‘provision.’ “The - taxpayer must show’ thal ery -

57 “fconst1tuent element is present in his cds and -

. -that every:. ‘condition required by the. exempt1ng v
Tt eet1on has been compl1ed w1th 195 I _ AR
PR In R A dodrey Estate v M1n of F1nance D1ckson, d. L

| hfreferred to the recent Engl1sh dec1s1on‘o?_5ansom \L ﬁ' x 1n L
S ol T
o wh1ch Br1ghtman, d was oF the oprnion.tﬁ%t as there was no e
,,;;dutyfto enjgre that a tax exempt1on appl1ed 1t would not.be-ha\fxfhf
f;;ifconstructlon 156 ‘laf IQ | pﬁ 5};?“: &

"fﬁé§;,The Qgg' v, Seheller [1975] C T C 601 (F C T D ) per 7}if17i

R Cattanagh, . Tat 805 | ‘
‘-‘.rf’—_,.,j!_’ejé-;_*jf[19801 c. T c 437 (s c .C. ) at 456
' e S
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'__zcerntng an 1nterpretat1ve approach to the mean1ng of

. -vwords used in a taxat1on statute, 1t has been held that

”'HV“@$H¥lf we depart from ‘the pla1n and obv1ous mean1ng of '
.~ 0 - the words ‘of the ‘Act, wé do not then construe the:

VfACL but-we—alter— 1t“——1f—the words—are—preCTse——no—*_ff*
¢+ more is hecessary than to accept these words in- o
- the1r ord1nary and natural mean1ng ‘97.,“,;'

) -Q: . ) "'u R B . v -‘ RN P .
It now rema1ns to be seen as to how and under what ;f.j};,

CoA

e

: .-,>.

'bfc1rcumstances, the fax courts have appl1ed th1s doctr1ne 1n

"'*1nterpret1ng words USed Ain tax1ng 1eg1s]at1on 1mport1ng some ft -
Q- N R

'form of subs1st1ng or formerly subs1st1ng mar1tal status of
Uiy G, .

-a’ taxpayer seek1ng to come w1th1n an exempt1nq~prov1s1on j:sﬂw",p
"B%_}bThe*Tax,cagéé*~_,
Agﬂbf ’!. . .] ,fvxfﬂg_';.

(a) Cohab1tat1on fﬁpti7f’"*'v

%

R In The Qggg_‘v Schel]er”’8 the defendant and h1sf§
,;jo;fémale cohabrtee 11ved together under a moral but unprouab]e
‘_,fcertalnty that her husband had been k111ed 1n‘enemy f?VQf{'
fxvji?ferrztory, but wh1ch nonetheless preclﬂdedﬂzhemé$ B “
,h({if?ma:rylng rin Eston1a Wh}le obseryﬁng that the qgfendant‘f‘
'[’aflire:gon51ble attqtude toward support of hns putat1ve spbuse
_{'ﬂ§f,was to be commended Cathanagh d ap671ed the doctrlne of*
:;5%;;str1ct construct16ﬁ?99 ﬁ@ﬁ den1ed the ava1lab1]vty of Etty"{”"i“'
‘;5§§;dﬁf7 ‘Per! Audette,v 1n 0’Re1l] and Belange v R '
NG
/

PRERT

AT [1917 271 €. T. c 8327 (Bx." Ct.] at .335.
'féffjé@ C1ted ugr n 195 'njnftﬁft{wgf'%ﬂﬁauf:iif;-?:"ff;tiﬁﬁ g

'571§5 Quoted ugr at 79 _ftj;ypé-;‘;;Vf!f}?y“}gj;;i;:--
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§1*§¥
ﬁ%*-t1ncome to .a marr1ed person who supported h1s spouse »He(‘
‘ N . N . \“-‘l

‘ dbmmented - -_ o : B ‘7ff' 4;_&s,f ﬁgzy;_m;-;

: :..:.f Hc&ni e—adage—'s—that—marrrages—aregmade—1n—Heaven and““—4—;——

SOTARIEE in compliénce with that adage |they] ‘considered
sl A themselves married ... . The s 1r1tua1 and o,
o ept “this adage..

A -7 temporal authorities ‘do not a

@ FEtu " The stark and irrefutable fac ;remaﬂns that [theyl

’eretnot marrled to each otherv

‘).

'gthe marr1ed status deduct1on in. paragraph 109(TT

i

,,taxpayer who had supported but had ne1ther marF1 o

”:iattempted to marry, the person wr’wp

*” taxpayer ola}n1ng'the deductlon was admxtted]y a]ready

._%‘&. |
ﬁkﬁﬁ,marr1ed to another*(who was not the rec1p1ent of the sy

!

ngf.prev1ous marr1age had been termﬂ ated

In the most receq¢ case of McPhee V. M N R Q°2.the

;i[' S D ¢

appellant \axpayer supported cohablted w1th and was.reputed

‘%é?{ w1th1n the commun1ty to be marr1ed tG,h]S putat1ve w1fe for

2°°‘"The Quéen v 3Schelleﬁ, suprae 195 per Cattanagh d
,;at 604 : : el A e, _

!

7201 Sael Now- g_s \ M‘ (1959 60}, PYe Tax A.B.C. 540,
,Wfa~'1§535chagwr M. N ( 965 66)-40-Tax A.B.C. .223, SoK11
[1 58| Tax A:B.C:.337 ToL}“tant v SM N
‘”;[1978 4C T C 2671 (T R B 9 .

Gy .v .‘r:

'20 0 ) Ly

,: Hlstor1callyfthe_tax.tDJbunals haye con31stenﬁ4y den1edu_tl

e

tay
"'-.'-.\ir% '
RiD

. kg
’ * . : -
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some e1ghteen years On hold1ng that the appellant was not

© o a marr1ed person who supported h1s spouse Board member M d
Bonner noted '

" _ . . . ‘ v
Et," >~" — ”<'tt—1s—not—necessary tg;dec1de whether—the—adm1tted—

¥

N .~ fact that’ the appeVlant never went through any
o form of marriage ¢ remony ... .is an effect1ve bar.
: ‘ [T]he appeifant was already married ...~and -
tgflt was not .shown /that the. marriage ... was » A
. terminated, either’ by death or d1vorce* Annulment P
o 'was not mentlo d 203 e SRR
PR s1tuat1on by reason of the reference wath1ni' ragragh S ;Ww;ﬁ‘
ﬂ\inf?' B : v

‘uﬁv 110(1)(ﬁ) of the Income Tax Act to spouse & allowi;ce undern ‘
-y @ ;,J ' . o

the Old Age Secur1ty Act 2°4 The response of Bonner,,M d "

- was succ1nct 'fjfg.’jw\ ;.‘1 x?tt1_55~¥ﬁ”-ﬂ;1'3. S "f”f i
S g g- _.. - f’ J_ L a . . i . . ar '_»’ ..

o = ,5‘?—” 'The word spouse s not def1ned in - thé@lncome Tax o
S e At It is to be . given 1ts ord1nary ‘meaning,. that S
R L is to say, a married woman. in-relation to her = .-
'f,husband or the reverse. No author1ty or loglcal
» reason was. advanced«as a basis for what-was, ;in

Cweee L0 effect) a submission that an extended def1n1t1on
v g o of a word A one statute should, be -applied when_
B e . the mean1ng of‘that word M - another statute “is "
”{}under consideration. ‘It ‘should: be observed that
'*the open1ng words of sect1dn*2 of the OTd‘Age

"fitd at 2043

R. S C 1970 “e. ’0 6a$ect1on 2‘as am,. - by 1974 75 ch 58 s
PRS-} 1(2): '"’spouse .in relatioh.'to a pensioner. 1ncludes-e?
R personlof the oppos1te sex . who . bhas-lived with the -
q;tﬁffffﬂfﬁpens:oner for three or more: yearsawhereathere is a.bar
e o toctheir. marr1a e or at’ least one’ year’where there-is .

e nos such bar: an “the .pensioner and that . person have . ,“,m,rq

‘*ﬂi;}publ1cly represented themselves as man and w1fe;* }yug;;jﬁ*~i

. e L RN L FU VS S
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. Security Act are fInTiQisiAcf’.?qé* S

W R

‘:The"tgxpayéhrs'appeathas'thebebyﬂdiSmissed," _:d4s~; '_:h : 7@

; L
. e

K :.“

s o . i SO .
. ) N e

' vRevenue—Capada~s pos1t1on—1s—set—outwwn_theur f 7

1nterpretat1on bulletgn IT 191 dated December?23 1974

on a. marr1age alToWance that had been cla1med by a husband

‘flaw

g deahng w1th SthIOl‘J 109 exemptuf;. wh1ch 1s as fo]low,s

EOF, the* other ‘yn
““the other perso

ﬁ%person may : et §ga1m a. deduct1on in respect »w¥‘§':
vf;her spouse T .,ﬁﬁdw'ﬂ,. RN TR _fﬁif;f

‘& S L . . -
re two peop1&: arex 11v1ng together as\ ‘ e
husﬂand and wife. but -are npt Tegally. marr1ed BRE

dccording: to the ‘law of Gamada, one such * .. ., .

rPparagraph. 109(1) (a); Jsince
does not ‘qualify as- h1swor~i

:Q,." N e . o L S .. . 4 ey ' & o0 ey ! N
I A T N ) P . -

. e . s . et . o t . K B SO

'Ti&r’ Co s e ot . . oS L e P
DR X S Ty N R R T w4 :
B S T LTy .

Revehue was precluded.frohn

.,a{nnng a refund of tax Foregone

s

- _-,Rpropos1t1ona,_"'that what hés been done dur1ng the S
<7 v -continuance .of the:de facto‘marr1age cannot: ‘be.: ;ﬁ R
g ';undone, ‘canno mbeadﬂerturned by fhe oﬁbrat1on of

i .__f

[I]t appep

MoPhee v M N R‘“

+ 'supr" 4n;i

[1936] 2 All E R ‘44o;f_;j””

VL o
R P

D A

e
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M o E . " D

_. : U ',&uﬂ ; e 7;5 v,-v%‘r j
1 L L ‘, M
_ L . :gought to be redd as app1y1ng to a w1fe who is de
: C facto a: wife living with her husband, 6ne whose '

]marrlage has not yet been avo1ded_297

' \‘.

e

. [ w .
. i

Concern1ng the power to make the new. assessment the F1nd1ng

“ was as-. follows '~i' -'V"“" ”?f“ ...*3‘ ﬁ,‘g g”Tsvr’;‘.
i I SRR .
- 4* [I]t seems .. mthat both the F1nance Act: ' .& and": o

e «.the other sections of the Income Tax Act relate to
ARSI - * facts.as they exist at the time. [T]he husband .
I . had exercised his optien to avoid the marr1age e ;

b . . o That waihﬂﬁ% a ‘mere_declaration of the law; it was‘ :

o o A new gigtqihathame into ex1stence whigh .fmay not

S0 T T have, comBiinto rexistence at 11 ... o [Tlhe L

C e . e [ revenu uthor1t1esuhad no power fo make an .

PR e - assessmaht sin - this’case ... by reason of the

Lt Tr:?, facts wh1ch came 1nto*ex1stence after those

Years 208'*ﬁfu' R EE P & it

[} f. ‘,‘ Yo .

gt

2

;; :ff=h7n'x. Thls dec1sﬁpn 1s c]early support1ve of the common law

mean1ng a}tr?gutable to the term wife as%used 1n the J&-f}
4 ' ‘},"'f

Tfﬁéh'ﬂﬂannance Act then 1n force An that not on]y was that marr1gge

v ) g

R R
:“” valld and sub51§t1ng\at the t1me the mar1taT deductvons were,ﬂ?f

‘“’;" taken by the husband but also in. that the retroact1ve efféctl.ﬁ
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PN _ \
(c) The Void Marr1aqe_x
[y . : \\ . .
~In the very recent Canad1an tax case of Irv1ng A

Tay]or V./M.N. R 210 the appel]ant taxpayer had gone through

a marr1age ceremony with a woman whose Mex1can divorce was
brought 1nto question by him’ some e1ght years Iater

Pend1ng Judic1a] determ1natqon of the va11d1ty of the1r-

"4‘marr1age, the appe]]ant was ordered by the Ontar1o Supreme

. _Court to. pay 1nter1m a]1mony to the woman, the amounts

whereof he. sought to deduct pursuant to subsect1on 60(b) of

the Income Tax Act wh1ch perm1tted such deductwon if made to

-

,
a "spouse"” .or’ ‘former spouse of thempayor Pr1or to the~

e

’_tax hear1ng the Ontar1o Court had declared the marr1age a .’t;'k

'nu111ty by reason of the woman s pr1or ex1st1ng marr1age
The M1n1ster of Nat1ona1 Revenue had d1sallowed the

"deduct1on for the reason that these payments had not been

'»‘made to a spouse or former spouse w1th1n the mean1ng of

subsect1on 60(b) on the bas1s that the marr1age had been a -

. null1ty from the ttme of. 1ts 1ncept1on - ’

L d Card1n Q. C Cha1rman of the Tax Rev1ew Board

]he]d that the c1rcumstances that ex1sted at the t1me the

'»a11mony payments were ordered to be made should govern and

therefore allowed the deduct1on He expressed h1s reasons

thus]y 211 TU,AL'
[1982] C T. C 2845 (T R B )

:ZFf‘ ;g. at.2846 Note that 1f the amendment as, proposed in "

87 .Y
N
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L

.1 cannot however accept {hat the
r -+ definition of Y spouse’ or ' former. .
"+ spouse’, used specifically with respect
A to the inter-vivos transfer of" property
o of a spouse, ‘can or-should be used in
- relation to the application of paragraph
. 60(b) of the Act, notwithstanding .the
general rules on the interpretation of
Statutes. Nor can I accept that .
. paragraph .60(b) of the Act can in-any
‘way be con51dered as a penal clause .

~The Courts have 1nterpreted the requ1red
corditions of [paragraph 60(b)] . .
- restrictively but, to my. Knowledge. the
' question of def1n1ng the term ’ spouse’
~.or 'former spouse’ for the purposes of-
[th1s paragraph] has never before risen.

The evidence ... is" that for a per1od
of some eight years, she was his de -
-facto spouse fo]]ow1ng what was supposed
. to have " been a marrlage ceremony. Wh11e
. the words ’spouse’: or.‘former spouse’,
_are not defined in the Income Tax Act,
. there is no section which prohibits: the
1nc1us1on of a. de facto spouse,...

‘.M Card1n appears to have adopted the appe]lant
,taxpayer s pos1t1on that 1f a c1v1l tr1buna1 for the

purposes of 1nter1m a]1mony, does not at that t1me 1nqu1re

*.:-lnto the va]1d1ty of the marr1age once. a de facto marrlage

3has been estab11shed then a tax tribunal shou]d approach the'

R
Pvmatter An a s1m1lar fash1on 1n 1nterpret1ng the undef1ned

words spouse and former spouse for taxat1on purposes

 211(cont’d)claue. 430 of B1l] ‘c-139 d1scussed supra at 75- 76';
' ‘had been: in effect at the relevant ‘time then this issue

would ‘hot have arisen. The amendment is proposed to be }

'app11capjeﬂafter:1981 »4,'
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——““—The_authothy‘for—thefctytTnapproach‘ﬁs*sét“outftn—the -

decision-and is~derived'from_juotcial optnion éxpressedp
: o A g ) S o

" therein that:212 . ' o
| . once a de facto marriage has been |
‘acknowledged and established, alimony = |
will be awarded pendente lite; the \
determ1nat1on of the parties’ rights de |
jure is not a relevant consideration on \
the app11cat1on Fbr interim a]1mony

-,Whatever may be de ]ure‘the pos1t1on of |

- the plantiff, ‘she admittedly has de ., - \
facto the status of wife, resulting’not -
~from some frivolous assoc1at1on nor ‘from )
what is popularly called a common Jaw..- - K' .
marriage’ but from some years of-" - .. |

"~ cohabitation follow1ng an apparent1y ‘ \
regular form of marriage. Until'the -~ @ . \ N
court has determined her r1§hts de ]ure - A

. (and it may be found that she is the .. -~ | !
.defendant’s wife "in every .sénse). there ' \v“)
is no reason why she should not be . - R
al]owed‘a]imony in the usual]Way;- . - \_)

' .

Notw1thstanding that at the t1me of the tax hear1ng the o

marrlage was then Jud1c1a11y known to. have been -a nu111ty,-

C Mr Card1n came to the conclus1on that the amounts pa1d by

f \

the appellant represented alnmony pa1d pursuant to an order ”f

,fof a competent trlbunal to a spouse or former spouse w1th1n\
3 i
_‘the mean1ng of paragraph 60(b) of the Act in that 2‘3‘.'v_ o
[wlhile the tax’ issue ‘must be debrded o
o -~ according to the Income Tax Act, the
- ' . .board cannot, in my. v1ew in L
- interpreting: the word spouse 1n‘; -
" paragraph 60(b) of the Act, ignore’as. a’
.. fact of. this appeal, the basis on wh1ch

Cziz Id. at 2847.

N
-
«w
Q
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the_Ontarlo Supreme_Court_granted

interim alimony. At the time the ,
appellant was ordered to pay alimony ...
a de facto marriage existed.... and
while the the ... Court may have declared
the de jure aspect of the marriage null.
and void, [she] nevertheless was the de
- facto spouse or former spouse of the
appellant ... and asgsuch was granted
the interim alimony by a competent
- tribunal’. In the absence of .a clear
definition~of,the word ‘' spouse’ or -
-’ former spouse’ with respect to al1mony '
+ payments, I do not believe the Board :
" should look beyond the above facts in -
1nterpret1ng paragraph SO(b) of the Actg

It 1s notable from the above that even the status of
. "former spouse may have been attr1butable in the '%_
. _ L g

c1rcumstances

»ﬁhiS'decisjon'ls:now on;appealhto the -Federal Court.
While_lt isrhard to. quarrel‘with;what'appears to:have’beenl
an’equltabletresult the eventual Qutcome will nonetheless,‘
| Tbe of cons1derable 1nterest as to. how some of the relevant y
'r1ssues w1ll be resolved namely, the appl1cat1on of the' |

doctr1ne of str1ct constructlon in. 1nterpret1ng words as.

- ~;used 1n an exempt1ng prov1s1on of - the taX1ng statute, and

whether or not there 1s 1ntegrat1on or non- 1ntegrat1on of

-the. common law w1th f1scal 1nterpretat1ve concepts as they

- - relate to the mean1ng of spouse and former spouse ,‘and

part1cularly whether or not the common law mean1ng of these"_?
;terms wh1ch ordlnar1ly excludes a vo1d marr1age may -

'4conce1vably_have been modlfjed_perhaps for-ali f1scal |



__;___purposes“__li_Jsaihe latter aspect_whlch_Js_the_Pandora_s_Mﬂ

—~

Q

’ box as it conta1ns w1th1n it ,1nter a11a, the mar1ta1 o
deduct1on perm1tted to- a marr1ed person~who supported ‘his
“spouse pursuant to paragraph 109(1) ) “the attrlbut1on
,pPOV1510n§ of section 74 ~the tax free rol]over prov1s1ons
.appl1cab1e to property pass1ng to*the surv1v1ng spouse of a'
deceased person pursuant to subsect1ons 70(6) and 70(6 1)

‘and the Jo1nt end severa] 11ab1l1ty for: tax prOV1s1ons 1n
section 160. L h'w.y“ sm | )

A The Po]ydamOUS'Marriaqe and;the Plura]itylgj,SDOUSes'

- As a matter under the Income Tax Act presumably could

“ not be sa1d fo be one 1nvolv1ng a matr1mon1al cause 214 a -

party to a marr1age that 1s polygamous'would have the status

of be1ng marr1ed and therefore would be; dur1ng the o
‘.subs1stence of th1s marrlage a spouse for the purposes of
k'th Income TaX»Act ' At 1east the Act does not spec1f1ca11y
o pr3V1de to the contrary ' ' PR
e Wh1le no reported 1ncome tax cases coqu be found on;?{u"
1this po1nt there 1s ohe Canad1an author1ty that has dealt

'_with the mean1ng of the word w1fe ‘1n prov1nc1al suocess1on ,“;"

r

Co214 A matr1mon1al cause is. def1ned as géhera] thoSe_.‘.
.. causes, actions or remedies- that arise. oqé%of the .. ¢
incidents of a valid marriage; for“exampl causes - ..
relating to judicial separation; annuiment,: Tl T
restitutuion of. conjugal r1ghts, d1vorce, al1mony or.; -

-,‘ma1ntenance see supra n. 128 e hi-




)

_____duty lngslat1on_ln_wh1chmtwo_w1ves_to a_polygamous_marCJage____;___
o cla1med exémptlon from duty: that would have otherw1se been s

| payable on 1nher1ted moveable property b 't"', : S ;,Q"”‘

In the case of In re the Success1on Duty Act Lee Sheck

Yew V. A G for Br1t1sh Columb1a2‘5 the deceased a Ch1nese‘

_subJect and dom1c1led in Ch1na, d1ed whlle temporar1ly h','\TT"t
res1dent 1n Br1t1sh Co]umb1a, Teav1ng a- w1TT and. property 1n ‘
"that‘provtnce . The deceased had marr1ed two w1ves in Chtna
, which permitted poTygamous marr1age Both- wives. cTawmed the'r
¢r1ght to exempt1on from success1on duty on the bas1s that
each was a w1fe w1th1n the mean1ng of: the Br1t1sh Co]umbta'
‘Success1on Duty Act then 1n force The f1ve Just1ces of
appea] presﬁd1ng were unan1mous in holdtng 1n favour of the“

L

. two w1ves as being ent1t1ed to the exempt1on The court
. 2found that the matter was not a. quest1on of a matr1mon1a1 ~.3gﬁ7 A
Afcause, noted the absence of def1n1t1on of the word w1fe ' : :
~the Act and that by theip_ov151ons of the Interpretat1on Act‘ u;'}'
_ ”then 1n force words 1mport1ng a s1ngular number were to :
u‘51nclude the plural Martln. d A observed that the Act ) _;
‘~1tse1f presented no- obstacle to the cTa1m of the two wives
and that it was not un1mportant to note that the . Act"f ;,~i ‘Lg.
‘;def1n1t1on of "child": was framed 1n such a "T1beraT and _." :
'<fhumane way that ‘it was an 1nd1cat1on that the Teg1sTature
fl'was not approach1ng domest\c reTat1ons in @ narrow way but -

Tais 19241 1 WW.R 753 (BCCA) S
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rather 1n a "broad and modern sp1r1t"4216 He.was of the

further op1n1on that o y CoR : | _ )
Def1n1t1ons of. marr1age in matr1mon1a1 suits

are _of little, if any, assistance, showing rather

“what is to'be avoided than fol]owed 217 °

, [E]1fher po]ygamous marriages are void ab 1n1t1o‘
' or’ they are ]1Kew1se valid ... .218

The d1ff1culty in [this caseI u'1s caused by the
. factthat this purely taxing statute ... has been
~erroneously approached as if it was the English

"Divorce Act, or some statute of similar nature, - D

-8 " -\v under which confhctmg 11t1gants .». assert their
domest1c r1ghts cel 0218 : ST '

Macdonatd C.J. A ,stated | )
It was argued that the Leg1slature must be - .
presumed to-have had in mind a wife by Christian-
‘marriage only, but the true presumpt1on is that
the Le§1slature knew the state of. the’ law and
1eg1slated 1n l1ght of - 1t‘22°~, _
!As hoted ear1ier, there is ‘no. restr1ct1ng def1n1t1on of :
hithe mean1ng of "spouse in the Income Tax Act for . 1ts S
purposes In paragraphs 73(1)(a) and (c) of the Act the
is1ngu1ar words "hIS spouse or “the spouse have been used

.)fSubsect1on 26(7) of the Interpretat1on Act221 prov1des that

-

o ?fﬁz'lgu'at;yso,“j T

217 1d. at 761.. " o -
Cave d.oat7es.. oo L
218 __1£,ét3768._'_'.' - - e
féz°-i;g;vat 757 :

i221 R.S.C. 1970 o 1423,
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"[wlords in the singular include the plural, and,words.in
the plural 1nclude the s1ngu1ar As "marriage"'is a1so not'

| def1ned in the Income Tax- Act -1t may thereby be 1mposs1ble

\

. to apply any restr1ct1ve mean1ng s1nce the Act 1tself does

- not do so. 222‘ I S . f R

_ It ds notable that. sect1on 72 of the Ontar1o Fam11y Law
. o 5 . L : .
l,Reform Act223 prov1des that : v.v;v DR & -
‘This Act app11es to persons whose marr1age was'""’
actually or potent1a11y polygamous if the marriage
was celebrated in a Jur1sd1ct1on whose system of
law recogn1zed the marr1age as va11d T

. ,'Section72 of thequKon'Matrtmonial Property‘andyFamtly

;jrprov1s1ons, the quest1on may not necessar11y be fu]ly

-Support 0rd1nance224 is of 11Ke effect Alberta has no __f'
_s1m1lar prov1s1on 'j'f | A e :

.

If an adJud1cat1on had been made in 0ntar1o whereby
'pcap1ta1 property wa r ered to be transferred as between

"}fthe»spouses that are found to be w1th1n the1r sect1on 72

e

"zbfanswered for- f1sca1 purposes 1n v1ew of the 3mpl1cat1ons e

a

uiffthat may ar1se out ‘of the recent de01$1on 1n w E Hillis "

| "mEstate v The Queen 225t f

; 5,?2“.C1ted supra 135, f." “'f.l e '}jf}f

’21?? See The Royal BamK of Canada v eguty Minister. of
- .National Revenue jgg Customs and Exc1se |1982| C. T C
183 (S. C. C ) at 185

trz?}; C1ted sugra n 134

| 42.25'.'119821 c.T. c 293 (F C.T.D: as now: on appea]
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This case 1nvolved an order made in favour of a deceased”'

-.of the Income Tax Act

w1dow under the Dependaht s Re]1ef Act’ of Saskatchewan and

~ the 1mpl1cat19ns of 1ts retroact1ve effect on the t1me‘

I

‘11m1ts prescr1bed w1th§n the prov1s1ons of subsect1on 70(6)

N
.a-resolved by the app11cat1on of a general presumpt1ve ruTe

that the Crown is not bound by a statute unless named 1n

i.u1t227 wh1ch resu]ted in the f1nd1ng that the retroact1v1ty

Tprescr1bed by that prov1nc1al enactment

[has] no effect upon the r1ght of Her MaJesty to
co]lect taxes to which. she is- entnt]ed under the
prov1s1ons of the Income Tax Act 228 : :

oon

_ The pr1nc1p1e ar1s1ng out of th1s case may be
'T.1nfluent1a1 1F sect1on 72 of the Ontar1o Teg1s)at1on 1s

‘sought to be 1gnored for f1sca1 purposes f7f},4:f}f“¥fﬁﬂ”~“ o

However 1t 1s not un1mportant to note that a pTuraT1ty A

‘.;36? spouses may ex1st for f1sca1 purposes ent1re1y outs1de '

gfthat ar1s1ng from a po]ygamous marr1age For example a'EgVJ'

: "“person may at the same t1me not only be a- party to a va]1d

‘ }and subs1st1ng marr1age but may also. be a. party to a

:'-TZQFT-Subsect1on 70(6) is reproduced in the text of the
~ . decision, id. at 295 Thls subsectlon is d1scussed
<1nfra at 96 100 . . : .

6 The 1ssue appears to have been;;i]b-‘

' . ST ' .j..' el
227 Id. at .298. In Alberta the Fam1ly Rel1ef Act R*55A¢F;]15'”:‘

'_1980*C -F- 2 s 11 has such a: prov1s1on

.’<25&f1Per Sm1th D d; 1d at 299 For a case commentary see
.. R.B. dThomas, (1982) 30 C d 708 T .
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putat1ve ‘marriage that 1s vo1d /By subsect1on 73(1 2) s

"spouse” 1ncludes a party to a voxd marr1age and paragpaphs/ ) A
. 73(1)(a) and (c) S1mp]y pefer to “his. spouse or "the 2Z%y/{ s
3

‘spouse In other words, the Income,Tax Act 1tse1f goes noﬂ;

d \”_f;lf‘) ,':,)-QJ - 2%
make any d1st1nct1on between the status of a spouse.tg\a =

| val1d marr1age on the one hand and the status of ’_spoa e 1n_;‘;F“‘

‘the vo1d marr1age on the other but rather 1ncludes’both and d'ri

»the benef1ts of paragraphs 13(1)(a) and (c) would thereby be

'appl1cab1e to both even 1f occurr1ng at the same t1me .

‘1Therefore it is d1ff1cu1t to perce1ve any rat1ona]e wh1ch

“1_wou1d Just1fy the preclus1on of these benef1ts to the _

1_hspouses of a polygamous marr1age on the bas1s of there be1ng

.Eia p]ura11ty of spouses R R

In any event th1s 1ssue would ar1se only 1f both the..f'f“
,Ispouses were res1dent in Canada as requ1red by subsect1on .

n1'73(1) of the Act at the t1me the cap1ta] property transfer’;
‘f had been made No dec1ded cases could be found 1nvo]v1ng
&the ent1t1ement of one spouse 1n a va11d polygamous marr1age vﬁd; o
.:to sponsor the adm1ttance of h1s one or more spouses 1nto S

g

,.fCanada 229" Whether or not th1s 1s poss1ble Wou]d be 1-;h_A”;”'”
. determ1nable under the Canad1an 1mm1gratton ]aws‘ Sect1on 4
n;of the current Imm1grat1on Regu]at1ons,'1978 states ,ffygf;“;_:ftt-

".t4g; Every Canad1an c1t1zen and every permanent

};223 “For a case concern1ng admlss1on of a~"ch1ld"‘of R
R *polygamous marr1age, see - 3_g1na and McDone]l v Leonq,g*-.- [
aBa Cha1 [1954] 1 R 401 (S C. C ) o e

Y



b‘res1dent may,.1f he is residing 1n'Canada C

.t%_f.‘ sponsor an— app41cat1on—for—4and1ng made

(a) by h1s spouse

’and subsectlon 2(1) reads

e~

(1) 7"spouse ,.w1th respect -to any person, means .

the person recognized under: the laws.of any

~ ' .. province of Canada.as the husband or wife of that =

B person

8. J.uhdi¢%al_sebabétianf."

’A At common law a decree Qf Jud1c1a1 sepahat1on does not -

f'_alter the mar1tal status of a party to a marr1age23° so.. that :r:

‘“feach wou]d‘come w1th1n the ord1nary mean1ng of spouse

u;unt11 the marr1age 1s term1nated by decree abso]ute of
‘id1vorce obta1ned dur1ng the1r Jo1nt ]1ves | o

ey

» There'are no: prov1s1ons in the Income Tax Act wh1oh
..«abrogates th1s mar1ta1 status For F1sca] purp05es 'Thetrt'"f

”§i s1gn1f1cance of th1s is that wh1]e the spousa] statussff""r

J'j¥subswsts. the exempt1ng PP0V15‘°”S Of paragraphs 73(1)(a)

".fand (c) not only apply 1ndef1n1te1y but any 1nter v1vos

‘?Iptransact1ons of capltal property betaéen them do not have to.?f.V:ﬂ

“'meet any test by wh1ch an exempt1on wou1d be ay>)4able on1y~\f'

'Vuwhere the matter 1s 1n sett]ement of r1ghts an1s1ng out of :“:;j
L DR

R marr1age as 1s presentiy requ1red to be met by former

Q

f_Baspouses w1th1n paragraph 73(1)(b)

As d1scussed sugra at 47 48 h ‘
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If the marr1age is subsequently term1nated by dwvorce,

’fc-w1th1n the exempt1ng prov151ons of. paragraph 73(1)(b) but

" the part1es would then be former spouses and any. such

property transact1ons between them would thereupon come B

yonly 1f 1ts cond1t10ns were sattsfled > ,}p L "f'f"j\\‘\\\
‘ . . Ry T
9._':T e Spouse as Suryivor. /g

@ .

‘ ~s"’fA{‘ ,The General‘Rule;;f”f

A

'lfSubsect1on 70(5) Qf the Income Tax ACt lS the general

: SN -
‘;rule that governs the tax consequences on death wh1ch deems o
'jzthat the decease’} 1mmed1ately before death to have g

'-‘d1sposed of- and tb have rece1ved fa1r market value for all

’ 1h1s cap1tal property and to have recelved a med1an value for

- ia]] h15 deprec1able property of a prescr1bed class

’

'\"fs; 'The Exempting'gglesf'

| Subsectlons 70(6) and 70(6 1) are the relevant I""v;tv» A
“};exempt1ng prov151bns, each of wh1ch are subJect to prOposed o
f;:amendment pursuant to clauses 39(4) and 39(6) respect1vely
l;ij1n BilT C 139 tabled in the House of Cqmmons on’ December 7

‘”;1982 to be appllcable after 1980 A |

- Upon amendment subsect1on 70(6) would read (the

:f: underl1ned words 1nd1cat1ng the proposed add1t1ons) asft

\\;;«e/':j?‘{i'd;”j'lfoix;?.

}fff 70(6) 1«Where”anylpropertY”ofiaftaXpaYeriwho?wasbf,,n,"



resident in Canada immediately before his death .
. _has, on or after his death and as a . . -y

fconsequence thereof or as a conseguence of a
disclaimer or renunciation by a person who was a
beneficiary “under the taxpayer's will or . - -

“//7 ntestacy, has ‘been transferred to _
| j (a) hts spouse who was: res1dent in Canada T;_{\
‘1mmed1ate4y before the taxpayer [} death or e

(b)- a:trust, created by the m;;payer s. w11] L
that was resident in Canada i diately after C
the time the property vested 1ndefea31bly 1n.\-' :

the trust under which

(1) his spouse is ent1tled 'to receive’
all of the income of the trust that
‘arises’ before the spouse s death, and

(i1) no perSon except ‘the spouse may,.

_before the. spouse’s death, receive or ..~

-~ otherwise obtain.the use. of any of ‘the 1.
" _income or capltal of the trust I

1f the property can w1th1n 15 months after the
death of the- taxpayer or such- 1onger period as is -
reasonable in the circumstances, be established to . ,
have become vested indefeasibly in ‘the spouse or - - .7+ .,
trust, as the'case may be, not.later than 15 *-'_g,f*f,fw
’ months aften-the death of the taxpayer,hthq S

' fo]low1ng rules apply -

Upon amendment by subst1tut1on subsectton 70(6 f) wou]d

-

“read as fo]lows

70(6 1) For the purposes of subseciton (6) a T
. troust shall be considered “to be’ created by a f- o7
taxpayer s w1ll if the trust is created , co

(a) under the terms of the taxpayer s w111,
or n R o .
(b) by an order of a court in relat1on to

;. the taxpayer's estate made pursuant to any,
law of a province providing for the re]1ef,or

’ ,Ev_support of dependants 3 | e

. Y .
[ . . )
o e : : o . . o S
: o

oo €.



The effect of these exempt1ng prov1s1ons is that they
are app]tcable to a transfer or dlstr1but1on of property._v
;_____wh1ch wouldaotherw1se be subJect_to»the generat“rules of____m___
taxatron, if. the transact1on occurs h
,fbi,“d"“ - on or after death '-' .
IR f as a consequence of death '.,511;-"’

?.as a’ oonsequence of a. renunc1at1on ort:
. discla1mer, :

“tonly 1n favour of the deceased’s spouse.

. f‘on1y 1f the property can, w1th1n 15 months after‘

_ the death _or such longer period as is
, p g‘us__~;*;wreasonab1e 1n the cjrcumstances, be -
-’ 7 - .established to have become vested

- .- . . indefeasibly in the spouse or trust, as the‘
.t . toTa o case may be, -not later: than 15 months after
R 4, death ‘i, and s S .

FRRT D the res1dency requ1rements are met e

If these cond1t1ons precedent are sat1sf1ed then the

',sact1on 1s v1ewed as.a non taxable event or ro]lover

,;s1m1]ar to that wh1ch could have occurredt1nter v1vos o

e

g

It should be noted that ne1ther the current subsect1ons
L 70(6) and 70(6 1) nor the proposed amendments make any
3’7jprov1s1on for property transfers or d1str1butions to the ff;.

"'deceased’s spouse as a consequence of a matr1mon1al property~ptf
;:cd1str1but1on order made under any prov1nc1al enactment 1n>* |
that respect In four Canad1an prov1nces thefdeath of one

.'f of the spouses 1s a trlgger1ng event wh1ch ent1tles the o

surv1v1ng spouse to br1ng an app11cat1on for propr1etary h,,;
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"entitlements as‘proVided therein'23‘"ATberta has‘no‘SUCh

prov1s1on but rather turns on whether there had been a

z‘th1Chqthe wordS' i consequence of death" have been

r;1nterpreted in co]lat1on with property transfers or

marr1age breakdown 1nter v1vos and 1f so, the surv1v1ng7

spouse may commence or cont1nue an. app11cat1on

'thereunder;zﬁf‘ No reported tax cases could be found'in, g

‘d1str1but1ons made in favour of a surv1v1ng spouse pursuantfo'

. sto fam11y property 1eg1s]at1on where death 1s a tr1gger1ng .

<

S T

~In any event for - f1scal purpoSes the exempt1ons w1th1n';A'n

P_‘subsect1ons 70(6) and 70(6 1) '1f str1ctly 1nterpreted
"'would be ava1]ab]e only to a surV1v1ng person who was the

‘-spouse of . the deceased 1mmed1ately before death that 1s,‘a

,~s~

' person who was a party to 3 subs1st1ng marr1age that had not’“

.‘been ful]y term1nated by d1vorce or annu]ment

, o e )
If a deceased person had entered 1nto a marr1age that

'»f;fwas vo1d at the tﬁme of h1s or her death presumably the AN -

- See- the Saskatchewan Matr1mon1al Property Act sugra n:

f “180, ‘subsection 30(1); the Nova Scotia’ Matr1mon1a],~=”

~ Property Act,-supra.n. 180, paragraph 12(1)(d); the -
~ © Marital Property Act, 1980 .(N.B. ? C. M-T.1, 'subsect ion
- :4(1) and .the Matrimonial Property Act 1979 (Nfld ), c.

32 paragraph 19(1)(d) _ \ ,'

e t,???IfSee the. A]berta Matr1mon1a1 Property Act, subsect1ons

. -11(1) and 11(2) collated with the applicable prov1510ns_lf
oo w1§h1n subsect1on 5(1) wh1ch 1s d1scussed 1nfra at '
(120-123. . o | |
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fiscal exemptions may be wholly inapolicable' As noted

'{prev1ously any 1nterested person, and presumab]y th1s could

‘ | _
, _also 1hc1ude the: M1n1ster of Nat1onaT Revenue may 1mpeach a

.vo1d marr1age notw1thstand1ng the death of one of the
.fu.part1es However the M1n1ster would more T1ke1y take the s
:more s1mp11st1c p051t1on by assess1ng the taxat1on

‘ consequences on. the assumptlon that the deceased had left no

.f.}

f_ spouse surv1v1ng, thus requ1r1ng the surv1vor to estab]1sh

"that he or she ‘was a spouse w1th1n the mean1ng of the

,exempt1ng prov151on% 233

r .

, One nBtable c1rcumstance perta1ns to a sumv1v1ng spouse

- who had been Jud1c1a11y separated pr1or to the other dy1ng

.1ntestate Sect1on 11 of the A]berta Domest1c Relat1on

l fAct234 prov1des that

110 If, after a Judgment of Jud1c1a1 separat1on,,
a_spouse dies- intestate during the continuance of
. the separation, the property of the person so-
... dying devolves-as though that person had been -
-,'predeceased by the surv1vor g :

Therefore even 1f the aforesald amendments to »b

Vsubsect1ons 70(6) and 70(6 1) of the Income Tax Act are

“e>procla1med and notw1thstand1ng any d1scla1mer or

"f,renunc1at1on by any benef1c1ary under‘1ntestacy }here wou]d

f

o233 That the M1n1ster s assumpt1ons on assessment are’

" deemed to be correct until dlsproved see dohnston V.
M N R. [1948] C.T.C. 195 (s. C .

R s A. Tssovq..o—37,n_z.;*f



nonetheless not- be any devolut1on of property by 1ntestacy

J roccurr1ng to the surv1v1ng spouse under prov1nc1al law or

. , as a consequence of death" under taxat1on law in- these

3
,.c1rcumstances

3¢ -
7y

If the Jud1C1ally separated spouse of the deceased does

»receLye property from the 1ntestate spouse s estate and Hn L
'y_ g .

,' order to attract the ftscal exempt1on prov1s1ons,.1t would
o Rhave had to have been by way oi\an order for rellef and

~'support made’ and given under the Alberta Fam1ly Rel1ef Act

v’

where1n dependant" means the spouse of the deceased w1thoutw'f

Tany such prescr1bed 1mped1ment 235f'"

An 1nterest1ng prov1s1on found 1n Alberta s Intestate
R

h‘Success1on Act236 should also be noted Sectlon 15 there1n'w
. reads as follows 1d’ “-'- t"l~ﬁ37" ' L_]'—’ e -

»'15 A surv1v1ng spouse who had left the 1ntéstate."
-*land was l1v1ng in ‘adultery at the time of the: - =

intestate’s death’ shall ‘take. db part in the :

_:1ntestate s estate) R \ ( )

‘- '-A":-' . ' : : \../ L

The questton of 1nterpret1ng the meanlng of the words S

_"had left"'arose 1n the Req1strar of Supreme Court V.
Z“Mull1ns and Murphy237 : ' R |

235 R.S:A. 1980 c. F-2, paragraph 1(d)(1) _That the - .
. -circumstances surround1ng the maKing: of an Order and

the time of. vest1ng of the property. in the«spouse is ofr."

'_1mportance see W.E. H1ll1s Estate V. The Queeﬁ supra
225 : : . _ . ’

| - 3367AR~5 A 1980 C. :9 _ S AP
'~e-_25?..(1982) 24 R.F.L. (2d) 71 (Nfld?555C-TFb;l-.ﬂ.w*_’f"
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'under a_ similar provision in the Newfoundland Intestate

o ,Succe5510n Act. Mahoney, J. was of the op1n1on that the

word "1eft" meant a departure or separat1on amountlng to.

_‘desert1on 238 -

S

C. The\VoidabJe Marriaqe,that.has.been Annu]]ed'.

| In the case of Re Bradley and M1n1ster of F1nance239i'

Pme w1fe to a marr1age that was vo1dab1e had obta1ned a
Jud1c1a1 decree of annutment the f1nal1ty of wh1ch was
'_statutor11y subJect to the exp1rat1on of the t1me l1m1ted
for appea] ‘The husband d1ed pend1ng hls appeal leavtng.ap‘fa
w1ll under wh1ch h1s w1fe was the so]e benef1c1ary The" -
ff1ssue rose as to whether or not the,surv1vor was the "wife".
%:of the deceased at the t1me of his death ‘SO as. to attract o
the preferred rate under the Sucgess1on Duty Act then 1nf';
tv;force in the prov1nce It was -held that the annu]ment |
f;decree :f}‘;di :’lf.f _" '.. ;;" ' "d
~ ﬁf_':i . ‘was the order 1n rem chang1ng the status and\"
Coe ’ the appellant, by and at the time. of the annulment
"decree, ceased to enjoy the: status of . w1fe
for the purposes of the Act 240
Therefore subJect to- any 1eg1s1at1ve rules to the.

’fcontrary, where a vo1dab1e marr1age‘has been annu]]ed by‘

s Id at 173 | -
- 239 (1974) 46 D. L R.. (3d) 446 (B C C AL )
“5f49f;;g,, per Carrothers; J. A at.452._;.
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"penu1t1mate decree the surv1v1ng party wou]d presumab]y not

'obeba spouse" for f1scal purposes on the death of the other

‘nowever_ﬂt should be“noted—thatnthe result wou]d not—be————
]Athe same in c1rcumstances where a decree nisi of d1vorce had |
1been granted as the surv1vor would retain the status of —

; spouse on the death of the other 241

~ D, -The,PolyqanOUs Marriaqef

‘ That the surv1v1ng spouses to a po]ygamous marr1age-
have each been held to be a w1fe for the Br1t1sh Co]umb1a
K SUccess1on Duty. Act then 1n force such c1a1m not be1ng a

matr1mon1a1 cause has been prev1ous1y noted 242

In the recent Engl1sh case of Re Sehota243 the deceased

“

f.;'had acqu1red two w1ves 1n a polygamous marr1age al] part1es'

;'subsequently acqu1red an’ Eng]1sh dom1c11e of cho1ce, the"
:husband died and by w111 left al] h1s estate to his second
. w1fe The f1rst w1fe succeeded 1n estab11sh1ng her cla1m

for prov1s1on out of the estate as the w1fe_ of.the_
. deceased. Foster,,d stated ' ' o o ‘

B ;':;jtThere s no def1n1tron of ’the w1fe '1n.the'Act3'm?f
2.~ and therefore: it is"a question ‘of construction ... -
C 4 I'do-not* think that the plaintiff is asking for .-~

ggi,matr1mon1al re11ef [h]er husband is dead and

;ﬂrféﬁ As noted ugr at 49

"";?i? See tew v. A G for Br1ttsh Co]umb1a 5upraxattgpf91ff?»

243 [1978] 3 A]] E. R 385
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'PART IV THE ALBERTA MAfRIMQNIAL'PQOPERTY;ACT‘

R Introduction

¢

This.]egts1ation proVidesino'entitIements or remedies

pertaining‘to'maintenanceha_d support but rather empowersj
" the court to:distrtbutetproperty acquired by the parties
.during»their'maritaT relationshtp either{edualiy'or in a
R proport1on or manner that 1s'just'and eqjl abie'having»
regard to the th1rteen statutory factor;§:iumerated
thereln 245 R _ "f'f
| lV/.‘ The Act 1s prem1sed on the concept that the appl1cant
| spouse must then have “or- have had a mar1ta1 status extant ;
or prev1ous]y extant be 1t va11d vo1dab1e or v01d the
latter requ1r1ng the estab]lshment by the app11cant ‘of good“
fa1th at- 1ts 1néept1on 245 A further prem1se 1s th/}jgif:

;v*1nfer v1vos breakdown of the mar1ta1 re]atwonsh1p to which: ..

.

t1me 11m1tat1ons are 1mposed 1n order to br1ng the

'act1on 247-

That th1s Act 1s remed1a1 1n nature and scope is clear.
' p On ev1dence of mar1ta1 breakdown 1t empowers the court toi .

effectua]ly a]ter the common 1aw doctr1ne of separateh

Subsec?ibn§'7(3 and ) and sect1on 8. f ’
-?“5 Subsect1on 1(e) and sect1on 2 . -

e

:2‘7——See 1nfra at 111 | ‘f“-'"f";u '

105 _ _‘,"-:?.
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- property based, 1nter alia, on recogn1t1on of -non- monetary

'contr1but1ons by way of domest1c or othe unpa1d labour

'vffrendered by ‘the non- own1ng spouse dur1ng the- relat1onsh1p“8

- Qto the acqu131t1on and ma1ntenance of property, all of wh1chtp
would not have been in itself suff1c1ent to attract the
propr1etary ent1t1ements or remed1es ava11able on the bas1s‘”;‘
J'fof the equ1tab1e trust doctr1nes 249’ Therefore the r1ghts
‘and benef1ts ava11ab]e under this enactment are of
dcons1derabJe 1mportance to any 1nd1v1dua1 seek1ng to come k
”“w1th1n 1ts prov1s1ons and who must be a spouse or former

.nspouse’for 1ts.purposes.

2 _‘Subsect$0n41(e)»~ B AR
As th1s subsect1on 1s to be ana1yzed 1t bears R
‘.lrepeat1ng g | ; ‘ '
| 1 In this’ Act, o
-(e)_ spouse 1nc1udes a former spouse~f

-and a party to a marriage o
_ notw1thstand1ng that the. marr1age* _
';1s vo1d or vo1dab]e : L

- :éfém\Subsect1on 8(a)

24’9-"-~-...‘As to an. analys1s of remed1es based on the equ1tab1e,”:

.~ . doctrine based on the. law of trusts see J.L. Dewar;,

~"The Development ‘of ‘the Remedial. Construct1ve Trust", .
1 (1982)-60 ‘Can. Bar Rev. 265, N.M. Fera, "The .Role of'f
' -the Resulting Trust in Fam11y Law", (1880) 11 E.L.R.

- .(2d) -6 .and .A.J. McClean._“Construct1ve and Resultlng

-~ Trusts Unjust Enrichment in a Common. Law Relat1onsh1p -

id’PettKus V. Becker (1982) 16 U. B C L. Rev 155



| | It should be separated 1nto two parts The f1rst part :
‘f1s that a spouse 1ncludes a former spouse and the second

:;part is that spouse 1ncludes a- party to a marr1age

. notw1th§tand1ng that the marrvage is vo1d or vo1dable _The_;
7.second part is. clearly worded in. the present tense25° and -
-therefore relates to .a val1d vo1dable or vo1d mar:1age thate
.v¢1s currehtly extant and not yet term1nated or annulled as

-'the case may be

If th1s subsect1on were to be 1nterpreted 1n 1solat1on :

'“Zfrom the rest of the Act the follow1ng would be the result

ﬂAs to the second part reflect1ng the present tense, the wordjf
spouse would mean a man or a woman who are; related to each'l

'5i§other by a subs1st1ng marr1age that 1s val1d 1n every f’?-.:ﬁ'

:‘flrespect or 1s v01dable at the 1nstance of one of the

““»part1es dur1ng the1r Jo1nt l1ves, or 1s vo1é’at 1ts

’;;1nceptlon or 1s the subJect of a decree of Jud1c1al

nseparat1on or decree n1s1 of d1vorce As to the f1rst part.
Tthe words 'former spouse would mean a man or woman who had_i»
' fbeen related to each other by marr1age to each other wh1ch

f{had been term1nated by a Canad1an or a recogn1zed fore1gn

/7’idecree absolute of d1vorce 1‘;:"t7

: ?59_.That the present tense used in a statutory prov1s1on _
%" may have a decisive. effect requiring consideration of -
. only: present conduct. or : an. ‘existing state of affairs;
¢~“~“§eetngwell on the Intergretat1on of Statutes, supra n.
N a 1 S i G o =
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The fore901ng is. 111ustrat1ve of the exc]u51on due to s

'-1ts attr1butab1e common law mean1ng, of a person Who was a

~'party to a vo1d or . v01dable marr1age that had been annul]ed B .

from be1ng w1th1n the meanlng of the words “former spouse

" and of a person who is a party tO a COhab1tat100

'ﬂrelattonsh1p w1thout marrtage from be1ng w1th1n the word S

: spouse

Accord1ng]y the Act shou]d be exam1ned contextua]]y to. ’;to]

determlne whether or not these meantngs have been abrogated

" for 1ts purposes

E 3 The C"ih'téxl‘tlé_tft'héi et R

FCICEOR
‘e

”yﬂAlji;COHabitétioh”.;y:;;;f.h

Un11ke some of the other prov1nces, the A]berta‘.“

.'rleg1slatton does not d1rect1y prescr1be any requ1rement that;fh‘;

,{[:the spouses be marr1ed“ to each other 251 However a _j"ﬁ

(viﬂrequ1rement of some form of marr1age may be grammat1ca1]y 'e}

i~25tjaFor example where the statutory def1n1tton of spouse
: #G~Js prescr1bed to mean.a person or a man or. ‘a, woman -
“2 ."married”.to each other 'see the Saskatchewan N
“Matrimonial ‘Property Act, supra n. 180, subsect1on

FPC‘Q(K) ‘the Nova Scotia: Matr1mon1a] Property Act,: sugra :;yjﬁ;

180,-subsect1on 2(g) “the New. BrunswicK Marital

.thProperty Act, supra-n. 231 _section 1; the Newfound]andf_?};

_1Matr1mon1al Property Act supra n. 231 paragraph
<.2{1)(e); the Marital- Property Act, 1978 (Man.), c. 24,
‘ fﬂsubsectwon 1{g) ‘and. the" Ontario Fam11y Law. Reform Act,

.supra n. 134, .subsectlon 1(f). ~The Fam11y Relations

J'“IgAct R.S.B.C. 1979, ¢. 121, subsect1on 1‘prescr1bes ;.Tﬁfiv

"ﬂ}_[that a- spouse means.a, w1fe or husband



: -109_._ .

'ii1nferred through use of‘the 1nc1us1ve words where1n spouse ‘f.7

is prescr1bed to 1nc]ude a- party to a marr1age

¢ o

The word marr1age 1s not def1ned for the purposes of

the Act and 1s used frequently and cons1stently
ft}throughout 252 The only 1nference there1n that could in any‘”

'Tway re]ate to cohab1tat1on IS found 1n subsect1on x~"

3.337(2)whereby any property agreement made 1n contemplat1on ofand(

' 71nmarr1age would not be enforceable unt11 after the marrtage

» ‘».

Accord1ng1y 1t 1s subm1tted that, as the common Taw

'ftmean1ng of spouse can not be seen as. hav1ng been abrogated

7;;1n clear and unamb1guous words or by necessary'1mp11cat1on

7}f:jfrom the Tanguage used. a person who 1s a party to a

"f!]fcohab1tat1on re]at1onsh1p that Tacks the element of marr1agefﬁfﬁ

’afd;would not come w1th1n the mean1ng of spouse for purposes °f .

'ﬂffathe Alberta 1eg1slat1on

"fiﬁTBawp;Thé."FOfmerfS§Ouse“°f n»Annul]ed Marr1aqe ;:J

- ‘,'I"V.'

e f{/ That the Act effect1ve1y abrogates the common Taw ET;;“HT”

-tfffmean1ng of "former spouse "for 1ts purposes to 1nclude a

J“i*party to a vo1d or vo1dab1e marr1age that had been annuTled j:fﬂ

)'ffl1s 1dent1f1ed w1th1n the foTTow1ng prov1s1ons Paragraph

'“s5f5(1)(a)(11) states that a matr1mon1a1 property order may be;fﬁb

°"f52‘ : For examp]e _see paragrap

)(c) 5(1)(a

(1 : (2) AR
and subsect1on (4),,. _1gj£

h 3
702) (F1, 7131 (b) ; and 7(3>7c)
8(a). sla). ale); 37(2), 5708

Cle

) a) and 37(4) _3,“fj};?°:
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Y

"J.made if a dec]arat1on of nu111ty of the marr1age had been |
© made. Paragraphs 6(1)(a) and 6(1)(b) prov1de that an

"sfapp11cat1on for a matr1mon1al property order to wh1ch

344~sect10n 5444+a4 app11es may~be commenced at—or after the
"~”date the proceed1ngs are commenced for a declarat1on of _L”
‘f_fnu1l1ty but may be commenced not later than 2 years after

'L:;the date of the declaratlon ‘g 4~;1' 'j%f@ay;
. | | ':='-'w’5“*

The dec]aratlon of nu111ty referred tc 1n these;”.

'Afjprov1s1ons presumab]y 1nc1udes both a declarat1on of null1tyf o

‘-“mof ‘a vo1d marr1age and a decree nisi of annu]ment of a
'f.fvo1dab1e marr1age s1nce both vo1d and vo1dab1e marr1ages are@'
'7'statutor11y lncluded w1th1n the mean1ng of spouse 1nl*::'

‘ﬂf;subsect1on 1(e)

:jaaAL;w;sécti§h£g5anafthe,vcid;Méri#édéf{f_}j;f

'-ij That the abrogat1on of the common law mean1ng of spouse-hhyj

't{gto 1nc1ude a party to a marr1age that 1s vo1d 1s statutor11y;tfiﬁ

"ffrestr1cted 1s clear]y ev1denced in sect1on 2 of the Act Q;,ﬂ;d:?

;?f?wh1ch states that O ERIAE L o
‘72 Nothlng 1n the Act confers a r1ght on a’

: spouse who at the time of marriage Knew or: had
i reason to bel1eve that the marr1age was v01d

It should be add1t1onally noted 1n Part 3 of the Act

C-wf1n wh1ch the general prov1s1ons are found subsect1on 37(1) i;]? 4

_prowdes that: o

37(1) Part I does not apply to property that 1s
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owned by either or both spouses or that may be
‘acquired by either or both of them; if, in respect
- of that property, the spouses have entered into a
N subs1st1ng written agreement with each other that-
-is enforceable under.section 38 and that prov1des
" - for the ‘status, ownersh1p and division of that
»nropertv ,

but that by subsect1on 37(4)

”:37(4) An agreement under subsect1on (1) s

- unenforceable by a spouse if that spouse, at the
time the agreement was made, knew or had reason to
“believe that the marr1age was vo1d

0

R The effect of. these prov1s1ons is that none of . the'

?gr1ghts glven under ‘this- Act that is the r1ghtvto,obta]n_anym

-
Ry

matrnmontal proper ’ d1str1bution order or'the'rightlto.

o enforce any matr1mon1a1 property agreement are:avaiTable‘tov

h'_tthe party who had contracted a void marr1age other than 1n

”V?ggood fa1th Such a party wou]d thereby be exoluded from the

”textended mean1ng of spouse or former spouse, as the caSe may

. ;;;;be; for 1ts purposes

Presumably any propr1etary remed1es that -may otherw1se
ffifbe ava11able to the non 1nnocent spouse of a vo1d marr1age

7wou1d be determ1ned 1n accordance w1th coﬁmon law pr1nc1p1es .

:”V:ar151ng out of the 1aw of contract 1f the part1es had

"'flientered 1nto any propr1etary agreement 253" or the equ1tabTe .

"7ﬂfttrust doctr1nes 1f there had not been any agreement 254 but

R See C Dav1es, ugra n 5153; 57;58~f 5
.”m%§54f See sugr n. 249 ERR R A

-
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all of which;.even'if eXercised“in COnjunction with a

."matr1mon1a1 cause 255 would not be founded upon, and thereby“;

.[not be character1zed as, an ent1t1ement or r1ght ar1s1ng out

; ¥
of marr1age s

5. The Time Limitations

fhe'time timitations'are_foundeithin Part’I'of the'
Act.: They are that an appiicatioh-maytbe brought;wfthin two
.“years after the date the part1es separated 258. or at or.
after the date proceed1ngs are commenced for a decree of
‘d1vorce, a dec]aratlon of nu111ty or. Judgment of Jud101a1 ’
| fseparat1on 257xor not later than two years after the pate of;
;‘grant1ng of a: decree n1s1 of d1vorce declaratton of nul11ty1

5_or Judgment of Jud1c1a] separat1on 258'h*

Correspondxngly, the Act prov1des that a matr1mon1a]

| fijproperty drder may on]y be made where the Court is satwsf1ed“

‘that tne part1es have been 11v1ng separate and apart 259 or R

1f a decree n1s1 of d1vorce has been granted or a

‘,_declarat1on of nu111ty has been made or a Judgment of

'j'l_?5§. See the Alberta Domest1c Re]at1ons Act, upra n 234
“”.“”sect1on 23. R . .

:}f.?és:fSubsect1on 6(2)
‘t'g$7‘ Paragraph R(1)(a) 3 T
“Q3;9fﬁParagraph 6(1)(b) '}? 'h' 5- tu‘~5l‘

?:i?FQ:jIn accordance with the t1me period o)‘judic a]
o sat1sfact1on as prov1ded in. paragraph 5(1)(c).



'_'judicta]hseparatjon‘has been granted;?§°v

% Accord1ngly the r1ght to br1ng the act1on, and

therefore fo obta1n any matr1mon1a1 property d1str1but1on _'
.thereunder~basedvpart1cularly on the mar1ta1 and domest1c

‘contr1but1on factors that may be seen as ar1s1ng out of and _j
' ‘by-v1rtue of the marr1age, 1s fu]ly dependent -on the t1me ".'»L"~

‘;11m1tat1on be1ng sat1sf1ed 261

However Part I Of the Act and therefore the t1me T
A11m1tat1ons conta1ned there1n, may not perta1n where the

- part1es have entered 1nto an enforceab]e and subs1st1ng

"tiwr1tten agreement in accordance w1th subsect1on 37(1) of the

:Act that prov1d/s for the status,»ownersh1p and d1v1s1on of4‘

fh;property that is then owned or subsequent]y acqu1red by ﬁfg}'”

C';'e1ther ‘or. both spouses Subsect1on 37(3) states that the

fagreement may prov1de for the d1$tr1butlon of property

.‘,between the spouses at: any t1me 262,

260 Paragraphs 5(1)(a) and (b)

h_zfii'That a. statutory t1me 11m1tat1on may be an essent1a1
~.part of the def1n1t76n ‘of spouse see Fromovitz v.

. Fromovitz §No 2) (1980) 11 R.F. L (2 5 376 ( nt
S. C F.L:D. _f _ ,

..1#252 Subsectlon 37(3) states that an agreement under o
- ”subsect1on (1) : S o _

(a) may prov1de for. the d1str1but1on of property fﬁ

"~ s+ . between the spouses at any time including, but notfo:

limited to, the time. of separation of the spouses
or the d1ssolutlon of the marr1age, and L

(b) ,may apply to property owned by’ both Spouses o
: and by each of them at or after the t1me the .
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M‘Notuithstanding the’above‘it shoutd-be'noted‘that~the.
.t1me 11m1tat1ons 1n Part I of the Act may st111 perta1n 1f a :

"sect1on 37(1) agreement is found- to. be unenforceable by

'-v1rtue of non- comp11ance w1th the statutory requ1rements of
paragraph 38(1(d) in wh1ch such an agreement 1s enforceable h}
'?1f each spouse has ackﬁowledged 1n wr1t1ng that he or she is
r-_aware~0f the nature and effect of the agreement and |
‘part1cu1ar1y o | -

738(1)(d) that‘he -is aware of the poss1b1e
future c]a1ms Tb property ‘he may have. under

. this Act and that he intends to give up these;;.”

.- .claims to the extent- necessary to g1ve effect.~
- to the agreement : , R

s ;It is d1ff1cu1t to env1sage any such future c1a1ms that may - e

}fbe had under the Act 1f thq,t1me 11m1tat1on had then already-’:,{

3»exp1red '»ﬂ:af'ft '-1h‘_3 e ':”,f;?¢11077""”

' d6, .7Thé;p¢1ngmous‘Maﬁbﬁaqe‘;f:f;
Whether or not the A]berta matr1mon1a1 property B
““leg1slat1on co@]d be sa1d to who]]y exc]ude a spouse to a
Vrfpolygamous marr1age wou]d necessar11y depend on whether or"

R ;not an appl1cat1on thereunder would be character1zed as one

;for matr1mon1al rel1ef in a. matr1mon1al cause L

As .-nof'e‘d earlier, the Ontarfo and. -Yukon.v‘f-?hﬁ'ly property

Ve R ‘eﬁr"i‘ﬂjhfdr"h'



leg1slat1on263 purports to confer such r1ghts by
, spec1f1cally prov1d1ng that fhe1r Act appl1es to personS<
laa*——~—whose marr1age was—actually -or— potentrally polygamous 1f—the—-
o marr1age was. celebrated in a Jur1sd1ct1on whose system of |

law recogn1zed the marrlage as val1d

The Alberta leg1slatlon is s1lent in th1s regard
However subsect1on 17(1) there1n should be noted as 1t
prov1des that - | |

between spouses in any other matrimonial cause the.

,'Court may. de e the quest1on as if it had been Z
f'ra1sed in proceed1ngs under- th1s Part ' o

‘f.17(1) It”a g‘:st1on respecttng property arises -

'ir?(the rnderl1n1ng is m1ne)

' ‘ 'tIt 1s\subm1tted that the answer does not ;k 5
d_necessar1ly l1e here for- two reasons F1rstly,lth1s sect1onf:
.appears to deal w1th procedural rather than substant1ve d;t'
51ssUes Secondly, the meantng of the phrase" property
Firany other matr1mon1al cause is unclear and amb1guous as - any:;

tmatr1mon1al cause 1s Unl1kely to 1nvolve a quest1on of »4
| {fproperty between the spouses, save and except perhaps those |
"f'matters ar1s1ng under the Alberta Domest1c Relat1ons Act 2543

'.:That the maJor1ty of the prov1s1ons of the Alberta Domest1c ff

2 Relatlons Act do deal w1th appl1cat1ons for matr1mon1al

"

“_,?‘265 ‘See sugra n. 134 and n 135 respecttvely R
. Jt'v3gész 1980 c D 37 See part1cularly sect1ons 21 and
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-re]1ef 1n a matr1mon1al cause 1s c]ear265 and therefore the f

: r1ghts and propr1etary ent1tlements or remed1es thereund\

e
fwould not be ava11ab1e to. the spouses of a p@lygamOUS ‘1;}/\§

tmarr1age, thereby prec]ud1ng the necess1ty of subsect1on\\

17(1) of the Matr1mon1a1 Property Act ar1s1ng in the1r caseh/

Add1t1onally 1t is fur%her notab]e that no prec]us1on -
.‘to the r1ght to commence an- appl1cat1on for a matr1mon1a1

3’5iproperty order by a. spouse to a po]ygamous or potent1a]]y

: {fzés-;3(1) A spouse may app]y to the Court for a

polygamous marr1age may be found W1th1n the re51dency
»requ1rements of paragraphs 3(1)(a) or 3(1)(b),2§6 nor the

',_t1m1ng prov1s1ons of subsect1on 6(2)257 nor the condttlons o

‘»

ﬁprecedent to the maklng of an order under paragraph |

:"5(1)(0)

1 28% 1d. Part 1 of the Act empowers the court to g1ve a’
"-'u_Judgment for. restitution of conjugal -rights; Pdrt: 2

. ‘empowers”-the Court ‘to grant a’ Judgment,of judicial- 4

-+~ ... separation. and under Part 3 alimony ‘and’ ma1ntenance may
o be ordered under certa1n c1rcumstances - : o

"-1matr1mon1al property order on]y df ;. : SE
-'.ff(a) the hab1tual res1dence of both spouses s 1n
~g“;A1berta,_whether or not the spouses are 11v1ng ;?
-_gtogether,' _ .,_‘,_.ﬂ FERA ‘__‘__. e
'f“{(b) the last Jo1nt hab1tual res1dence of the L
"'spouses was 1n Alberta or. ;,._,_.2 L ?i\;;;

‘fﬂ_?FiA‘G(Z) An appl1cat1on for ‘a matr1mon1al property ‘order -

" to which section 5(1)(c) ... applies may.be: commenced ,;
‘yw1th1n 2 years after the date the: spouses separated o

5(1) A matr1mon1al property order may only'be made
',~ya(¢); 1f the Court is sat1sf1ed that the spouses

PO
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Clearly the Act does not requ1re term1nat1on of a

it 1s prem1sed s1mp1y on. mar1ta1 breakdown as ev1denced

- ;1nter a11a by the spouses 11v1ng separate and apart for one

year or less 1f the Court 1s sat1sf1ed there 1s no'

?poss1b1l1ty of a: reconc111at1on 259:t(

i "‘L.It 1s also subm1tted that 1t is d1ff1cu]t to Just1fy
t;lthe-preclus1on of - the r1ghts and benef1ts g1ven under th1si;:”
tth,leg1slat1on solely on the bas1s that these partles have no :
u'fremed1es in Canada that wou]d va]1d]y term1nate the1r -

}.

';'marr1ed status or. declare it to be vo1d M“g;'fﬂ}fq;jftht~?lﬁ

The rule in Hyde v Hyde and Woodmansee27° mere]y

f'decl1ned matr1mon1al re11ef 1n refus1ng to grant a decree of‘ff

'if;d1vorce on the bas1s that the then matr1mon1a] 1aws of ”g"y

'"ﬁdzzsa(cont d)have been 11v1ng separate and apart ;f;x;i’-
ftﬁﬁf | (1) for a cont1nuous per1od of at ]east onefff
) V'gy%;year 1mmed1ate1y pr1or to the commencement ofu:,
&‘!_an app11cat1on or ST

m;:”7(11) for~a per1od of less than one: year : _
.“,’j;1mmed1ate1y prior. to ‘the: commencement of an S
.- application:if, in the opinion of -the Court,
J- - there-is no poss1b111ty of’ the reconc1l1at1on j
‘,;lof the spouses S : e -
Id paragraph 5(1)(0)
C1ted and d1scussed sugr at 19 20
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q'England were'adapted'to the Christtan marriage (1. e One
7ffthat 1s monogamous) were whol]y 1nappl1cab1e to po]ygamy -

and that as between the marltal part1es, they were not

*.thereby ent1tled to the remed1es, adJud1cat1on or re11ef of |
.:the matr1mon1al laws of Eng]and | The efféct of th1s rule 1s-
‘7fthat Canad1an courts are st111 w1thout Jur1sd1ct1on to grant 3
a d1vorce, a decree of Jud1c1a1 separat1on or of rest1tut1on'*

tof conJugal r1ghts or to grant ma1ntenance or a11mony to the‘r

: __part1es of such ‘a un1on, as these are matters that ar1se ,‘

5 Vspec1f1ca11y and d1rect1y out of the 1nC1dents of marr1age

;‘d}jfstated

‘u~The Alberta Matr1m0n1al Property Act does not deal w1th any
L o ¢/ : .
Lof these matters S ”;,-“jﬁt“

Green, M. R
' d1scuss1ng the dec1s1on of Hyde v Hyde and Woodmansee K

In Ba1nda11 v Bamdaﬂ“1 Lord

s

: E.Lord Penzance qu1te clearLy saw’ how SR w*; S
- undesirable it would be to attempt to =~ - .
.- lay. down: any.: comprehens1v4 rules as to -
... the manner in which polygamous marr1age el

' ought to be regarded by the courts. of ~ .
" 7"this country. for: purposes d1fferent from o
J.=.that -with which he’ was 1mmed1ate1y -

. concerned 272 hﬁ-.; . L

v_:’

In Re Sehota”3 the deceased and h1s two w1ves had
;iacqu1red an Engl1sh dom1c11e of cho1re and by h1s w1ll he
: [1946] AT E R 342 ] | |
'"é?éf 1d. at 345 ‘

'??? C1ted §!Q£_ n. 243 iji;:}ilif,-;fj:r;f;;;“;illff"“
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1eft the whole of h1s res1duary estate to h1s second w1fe

The f1rst w1fe cla1med for a’ share 1n the estate as a w1fe9.

of the deceased under Eng]1sh fam11y and dependants

]eg1s1at1on Th1s was opposed by the second w1fe on the
bas1$ that the clalm was for matr1mon1a1 re]1ef and that
o under Engl1sh law a party‘to a polygamous marr1age was"
o therefore d1sent1tled to- make such a cla1m It was he]d
.r}“t that the c}a1m was not for matr1mon1a1 relwef but a quest1onf

s

of the 1aw of success1on to wh1ch the ru]e 1n Hyde V. Hyde

and Woodmansee was not appl1cab1e

“In D1n V. Nat1onal Ass1stance Board27‘ the 1ssLe arose.;fadi

. \
as to whether the w1fe of a po]ygamous marr1age was a. w1fe

EENE w1th1n the Nat1onal Ass1stance Act then 1n force sa]mqn}
L d stated Z;J‘ e':f : ;ﬂf},:?i;iiro”;tg,, ‘ ’ :

When a quest1on an1ses, of: necogn1zxng a- fore1gn s

marriage or of construing the word ‘wife’ ina - .-

. statute, ‘everything.in my view depends on. the -

 purpose for which .the marriage - is_to be: construed}j};fﬁ;

-+ . and -the: obJects of . the -statute. - I ask myself:;
.o o first: of all: s there a. good reason why .the
“ appellant’'s w1fe ‘and. children should not. be -

-« .recognized as his wife. and. children for."the.

. "-purpose of- the. Nat1ona1 Assistance Act, 1948’>

*can- find no such reason, and. every reason in .

;L:recogn1zed 275‘_?v

un1on where1n statutory dower rlghts g1ven to a spouse of a
o [1967] 1 Al] E.R. 750 o -
'1“aﬁ. Id “at, 753 ff~{§ >ffﬂﬁ§'f~-7

&

' Common “sense, and justice: why they shouid be so :;ﬂff""'

No reported cases could be found 1nvo]v1ng a polygamousf;'f)‘
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' marr1ed person or equ1table remed1es based on the law of

',trusts were den1ed for that reason W1th respect to the

latter, 1t 1s notab]e that the Supreme Court of Canada 1n

:Pettkus v. Be kerTVS app11ed propr1etary equ1table trust
'doctr1nes 1n favour of a:party who had 11ved W1th another qn

1an«unmarr1ed‘mar1ta] re]atronsh1p of Iengthy.durat1on.

The Alberta Matr1mon1al Property Act does not def1ne .
‘ ¢

| marr1age for 1ts purposes nor. does 1t preclude the =

f_s1tuat1on of a. p]ura11ty oF spouses mak1ng appl1cat1on '

'-.f:c1a1mant may be the 1nnocent spouse of a v01d marr1age one ff‘} -

’former spouse

3y \ P I

hthereunder at the same’ t1me aga1nst the same person,'as one .

imay be the spouse to the va11d marr1age and one may be the"'

'iv; Sect1on 10 of the Alberta Interpretat1on Act277 f;fﬁ

'»Rlprov1des as fo]lows '_ffff

s 10 An enactment sha]] be constrUed as be1ng

;; remed1a1;jand shall be given the fair,. large- and
- liberal construction and 1nterpretat1on that best
ensures the attalnment of 1ts obJects o

_iand subsect1on 24(3) prescr1bes ?:;j fﬂvfpfifﬂ o f f{\(fe""t

24(3) ' In an - enactment words in the s1ngu1ar
1nc]ude the plural, and’ words in the plura]
1nc1ude the s1ngu1ar ‘ , R

K "bAThe Jud1c1a1 comments in the case of Yew v, A G, for

»153fé:_(1981) 117 D: L R (3d) 257 at 275 276

et RSAC 1980, CRed AR L G R
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Br1t1sh Co]umb1a bear repeat1ng 278 MaCdonaid,,C:J,Aian
. stated: o AR

j(ﬁ} ,j,'~, It was’ argued that the Leg1slature must be j
s - - presumed to have had. in mind a wife by -a Qhr1st1an

.".marr1age only, but™ the true- presumptﬁon s that T
. the’ Leg1s1ature knew the. state of the law and -
' Fleg1slated in. ]1ght of ﬁt : .

,.~Mart1n, d A. observed that the Act 1n quest1on 1tself _'
v:presented no obstacle to the c]a1m of the two ‘wives ' to a VJ‘
v7;polygamous marr1age and was of the op1n1on that

[E]1ther polygamous marr1ages are vo1d ab 1n1t1o

or they are ]1KeW1se va11d C -,;-u,_;:"':

If the op1n1on of Mart1n d A is correct, and assum1ngf‘5”'

hfafhat the Alberta Matr1mon1a] Property Acf 1s character1zed 13;_1

*hfas one of re11ef 1n a matr1mon1a1 cause, then perhaps the
:‘fpartles to a po]ygamous marr1age may, by v1rtue of the

-fextended mean1ng of spouse prescr1bed thereunder,.be V1ewed

- ,as a party to a marr1age that 1s v01d for 1ts purposes,,thénu.i»“'"

'anUest1on of good fa1th then not be1ng in 1ssue as the.fi'

"_part1es wou]d have presumab]y be11eved they were 1n factﬁffjv'”

7”contract1ng a val1d marr1age at the t1me and for all

";ipurposes “;f" "“Hl-ﬁjﬁr";,igt

G1ven the absence of A]berta statutory prov1s1on S

::,s1m11ar to that of Ontarwo and the Yukon, there is __gg*f

4dnuncerta1nty 1n th1s area wh1ch would have to be resolved by y'ffdtfﬁ

See _ggz_ at 90 91 "ff*ffﬁa%“'“



122

Jud1c1al pronouncement as to whether or not the obJect and
. purpose of the Alberta Matrtmon1al Property Act may be :

character1zed as belng,‘or not be1ng, in the nature of a

)

j—m—M——matrTmonral—cause

. .7. - The Spouse as Survivor - oy oo

‘"}_A;f‘flntroductiOn[j~

At the outset it should be noted that the r1ghts
conferred by Part I of the Act in favour of a spouge are ifflcd'
personal only and do not surv1ve the death of that
person. ?9 Sect1on 16 reads as follows ' |

"fg15 Notw1thstand1ng The Surv1v1al of Act1ons Act PR

‘:f*,the r1ghts conferred on a-péerson by.this Part do V?ﬁﬁbw
.. not :survive the death of: that person for the RO
~f,benef1t of h1s estate ’ e R

B .

As sect1on 16 1s found 1n Part I of the Act 1t 1s f'

4~

appl1cable to those r1ghts that are conferred by that Part

and therefore any propr1etary r1ghts that ar1se pursuant to}cf =

a sect1on 37 wr1tten property agreement that had been made~5

between the spouses 1nter v1vos would not be affected as a o

sect1on 37 agreement falls under Part 3 of the Act

Wh1le the 1nclus1ve mean1ng statutor1ly attrtbuted to-

the word spouse ;1n subsect1on 1(e) makes no ment1on of a "_ff
zvsj]gquaarkef v, Westerm1nster Trust Co y [l94ll}3*W5WfR;f’r,ﬁﬁ
473 1B.C.C.A.). —~ . .. B A A
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-?surv1v1ng spouse 280 w1dow or w1dower 281 subsect1ons 11

(1)

";and 11(2) extend the r1ghts and remed1es of the Act in .-

favour of a surv1v1ng spouse where ‘an appl1cat1on for a

:i-phave been commenced 1mmed1ately before the death of the_ftdb"w"

n”ﬂother spouse,282 and prov1ded that 1t 1s brought w1th1nv

: ,matr1mon1alwproperty—order—ﬂs~cont+nued or~where 1t~00u1d—«————¥¥—

'"»ﬁmonths after the date of 1ssue of a grant of probate or”g~

:"\adm1n1strat1on of the estate of the deceased spouse Zséit"gfff"

"fapp11cab1e to the parttes wh11e they are both a11Ve arefb;’fg]V‘ i

Therefore all of the 11m1tat1ons and cond1t1ons

‘;iféquFor examp]e,~see paragraph 2(K) 111) of the

‘m3ySasKatchewan Matrimonial Property Act; . supr n 180
-~ which: prescr1bes that "spouse 1ncludes a: surv1v1ng

'Tﬁupspouse

o ??tfaFor example see subsectwon 2(g) of the Nova Scot1a

. ‘Matrimonial Property Act, supran. 180 "and. subsect1

on

‘Vg2(e) of " the Newfound]and Matr1mon1a1 Property Act i

L 'supra-n. 231‘“7”~

.-be subJect to the Jur1sd1ct1onal requ1rements of

‘hfbjsect1ons 273 5 and 6 of the Act

'jf.chLeod 1d t 190.. “For. case commentary see’ Rodney

2 see. subsection 11(4) of the' Act part 1 &% the Ont

‘WTFam11y Law Reform-Act, supra n. 134 ‘has* been Judici

;ﬁf:former spouses only if. both dre". l1v1ng at the
' commencement. of. the. proceed1n s; Kiss V. Palach1k

S .(1981) 34 O.R. (2d) 484 (C.A.) at 487, See also. Nev11é]&ﬂj;i
LV Beckstead (1980) L R.E. L (2d) 190 LOnt Co. Ct. ST

fooHull, -"Is a Deceased ‘Spouse -a Former: Spouse under'
ﬁQ;Sect1ons 7 ‘and: 8: of .the'Family Law Reform Act?", (1
18 RoF.L. (2d) 174, For.a recent commentary see A..
© . Bissett- dohnson,i"Death and. the" Matr1mon1a] Propert
?f-LACt" '(1982) 25 R F L (2d) 182 R

‘"3{éé?rﬁNote that ‘the r1ght to commence. the act1on wou]d st111 o

ar1of;h§ﬂ*}
o ally -
'“a}1nterpreted to.apply to quest1ons between spouses :or R

980)



////'equally app11cable to.a 5UPV1V1ng Spouse or’ surv1v1ng former“"'

‘”'spouse, save and except for the add1t1onal t1me 11m1tat1on

Vof 6 months Just ment1oned

i ,'B . Ihe _,'s'u'r'V,i V",nvq"f"sbous’é L

- ' By comb1n1ng the 1nc1us1ve extended mean1ng of spdusé"”' |
Atfras found w1th1n subsect1on 1(e) w1th the term surv1v1ng as -
JQUSed 1n sect1on 11 for the purposes of the Act the mean1ng
;f‘of spouse would thereby presumab]y 1nc]ude ' -
ltzj{jt ) the surv1vor of a marr1age that was va]1d ih ;ﬁft}f
- "every respect and subs1st1ng pr1or to the
death of the other, f_g*,?ig:of;7:¢;7o[v§"

i{f7k6)? 1n conftrmat1on'of.the commonblaw nean1ng,3_;tf]TrV
i | the surv1vor of a subs1st1ng marr1age that
would have been vo1dab1e at the 1nstance of

one of the part1es dur1ng thewr Jo1nt l1ves,,;;‘r§u'

'ffahdﬁft@_,-;

?stto) 1n abrogat1on of the commojp1aw mean1ng,;theg[ffﬁfﬁ

surv1vor of a marr1age that was vo1d284 prtor

to the death of the other but wh1ch had not Ce

"fz been the subJect of a declarat1on of null1ty

R

The statutory 1mped1ment 1n sect1on 2 of bad fa1th
would st111 app]y ,-;H_ ‘ R

'.'l .’_:_.'
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It G; thereby obv1ous that the statutory mean1ng

3 attr1butable to surv1v1ng spouse"’Eontemplates some form of
.

mar1tal status, be it. de jure or de faéto that was

subs1st1nq 1mmed1ately before the death of the other party

—

_ C;hr;The‘SuryiVing Former’Spouse Do j'_il .

o
i

As noted earl1er, the Act has spec1f1cally abrogated

?f the common law mean1ng of "former spouse wh1ch would have

' ”tl otherw1se excluded a party to a vo1dable marr1age that had

been annqued durlng the1r Jo1nt l1ves ‘and a party to a vo1d'
marr1age that had been Jud1c1ally declared to be: a null1ty '
‘,.at 1ts 1nceptlon L o )

" D | The ‘Q' Decéased’ s :,E'svtat‘ef

. o .

-

'1';f Where an 1nd1v1dual d1es praor to any matr1mon1al
property order hav1ng been made d1vest1ng h1m or her of an'

1nterest 1n property, sectlon 12 allows the Court to suspend o
; 9.

- , .
all or part of the adm1n1strat1on of the estate pend1ng the o
determ1natlon of an appl1cat1on for an order under the Act A

Dnce a determ1nat1on has been made sect1on 15 prov1des as
. 'b‘?fﬁ7715 Money pa1d to a l1v1ng spouse or property _
. ;:_transferred to-a: l1v1ng spouse under. a matrimonial. -
N ,property order shall be deemed.never  to have:been
o part oof’ the estate of the deceased’ spouse w1th
'f”irespect to a cla1m aga1nst the estate L

«.fk ) by a benef1c1ary under ‘a w1ll
-0 -

(b) by a benef1c1ary under The Intéstate L
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Subcession Act, or- -

\ f(é)‘ by a dependant under The Fam11y Relief

Act1

- In thls respect 1t 1s notable that. these 11m1tat1ons do

R k)
j.n not 1nclude cred1tors of the estate and therefore any f1sca1A

’Tffvmatters wou]d be determ1nable under the app]1cablé

A

f‘,prov1stons of{theulncome_Tax Act then-1nrforce.



 PART V fSUMMARY-AND-CONCLUSLONs..

In summary, recent deve]opments 1n law reform expressed

B

L4

through veh1c1es of 1egls]at1ve enactments'together with a =
more 11bera]1zed att1tude of . the courts have a]] served tok
modify and abrogate the commonvlaw mean1ng ord1nar1]y
attr1buted to otherw1se amb1guous statutory term1nology

1nvo]v1ng terms such as_ spousev.or}"former spouse

' However the very bas1c and obv1ous 1nd1cator wh1ch

o compels a. caut1ous ana]yt1ca1 approach 1s that the Alberta

to the mean1ng of these words for the purposes of the Act

throughout wh11e the Income Tax Act currently‘conf1nes 1t

to the spec1f1c or stated exempt1ng prov1s1ons of sect1on

73 In th1s respect 1t shou]d be noted that the extended

L mean1ng 1s not attr1butab1e to the prev1ously ment1oned

Jo1nt 11ab111ty for tax prov1s1ons of sectwon 160 nor to

the attr1but1on prov1s1ons of sect1on 74 nor. to the tax;j;.“"

2

[d Matr1mon1a1 Property Act purports to prescr1be a cons1stency o

free rol]over rules app11cab1e to the devolut1on of property

on death under the prov1s1ons of subsect1ons 70(6) andt”t ;;f'

70(6 1)

'Further 'any 1ntended po]1cy obJect1ves of these two o

€

”Th and former spouses wh1ch should be- 1ntegrated may,.1n;the

'

"_result prove to be otherw1se Exampk?s of.thngack;ofb;;f

7127

b, very d1fferent p1eces of 1eg1slat1on of concern to spouses ;;,*;



A 1ntegrat1on or uncerta1nty of 1ntegrat1on of some of the

<1mp11cat1ons of the Income Tax Act w1th those of the Albertaf-"

»,Matr1mon1a1 Property Act are notable

| Under the A]berta Matr1mon1al Property Act a former \\”.?”f
-;_spouse must br1ng ‘their: app11cat1on for a. matr1mon1al _
fproperty order no later than two years from the date of a

' decree n1s1 of dlvorce,_a dec]arat1on of nul]1ty of . marr1age"

'Eior Judgment of Jud101a1 separat1on Whether this statutory '

' »4”l1m1tat1on operates to e1ther substant1ve1y ext1ngu1sh all

5bthe r1ghts g1ven under the Act or mere]y to procedurally bar

_ an’ appllcat1on to seeK such r1ghts has not been Jud1c1a]1y

E‘ifjdeterm1ned

Subsect1oﬁ'73(1) of the Income Tax Act has no overt

s

"_t1me constra1nts, and a- transfer of cap1ta1 property fa111ngffi:i

f‘bunder paragraph 73(1)(a) may be made to a spouse at any t1mema:”"

xand for any reason dud1c1a11y separated part1es are. st111 fy"

'Jifmarr1ed and each retanﬁ? the spousal status unt11 the

?ﬂismarr1age is termlnated by d1vorce Therefore a spouse that f

-Thas been Jud1c1ally separated for longer than two years

"*'fftechnICa1TY sat15f1es the prov1s1ons of paragraph 73(1)(a)

--ﬁnotw1thstand1ng that the1r r1ghts may have been barred

"“fye1ther substant1vely or procedura]]y, under the A]berta

thf:Matr1mon1al Property Act Any cap1ta1 property settlement

‘;yg‘agreement effected between these spouses wh1ch may be

7]fmot1vated by mora] conSIderat1ons, m1stake or forbearance ofﬁf’



o 129,
" B
l1t1gat1on would not offend the tax free rollover |

’fprov1s1ons of the Income Tax Act

However, under paragraph 73(1)(b) of the Income Tax Act:'f“‘

“.tia tnansfer of cap1tal p; perty may be made on a tax free -

’i;bas1s to a former spouse

ut only 1f 1t s 1nfse\}lement of .

‘:ﬁr1ghts ar1s1ng out of marr1a e’ The mean1ng of - this phrase RN

Rhas not been def1ned e1ther in. the Act nor Jud1c1ally to ;f@‘“

";'date but 1ts 1nterpre at1on may be 1nfluenced by the du

C a-prov1510ns of subsect1on 73(1 1) wh1ch clearly contemp]ates Sy

»lfa court ordered ent1tlement to property r1ghts 285 It is ;,l,f”ﬂ

."Wft uncerta1n as. t0'whether th1s phrase would be narrowly

-3'u1nterpreted to 1nclude only those’ r1ghts ’ava1lable under

o0

the prov1s1ons of the Alberta Matr1mon1al Property Act that'} i

:could have been recogn1zed and sat1sf1ed by an award of the

. lf court although 1t does not say that 255- In the case of o

'f235'_5ubsect1on 73(1 1) was not 1ntended as a prov1s1on by
- which it is sought to def1ne or 1nterpret any such
-rights but ratheris a prov1s1on expressed as for

| ‘. greater-cértainy. in deeming a’ transfer.of. property to g‘Vﬁ

R ?ave)occurred for the rollover purposes of subsect1on
L 73(1 : . e e S

252?5“ It 1s the observat1on of one’ commentator that generallyhﬂ‘;l':

"~ no ' rights arise.out of matrimonial property: leg1slat1on

until an order 'has been obtained, although it.is. noted ';;”

~ -that in‘British.€Columbia a tenancy in common - in .
'_;matr1mon1al property .is. automat1cally created on .
*. marriage”breakdown; see A.J. McClean, "Matrimonial - :
~ Property-Canadian . Common: Law. Style"; (1981) 31 U.T. L d i
"363.  'Note -also section 2 of the: Alberta Matr1mon1al

R Property ‘Act which denies ‘the. conferring- of ‘any.’ r1ght’?ﬁa”’ih
under the leg1slat1on to -a spouse who contracted a vo1d;tefh

'7Tmarr1age otherw1se than 1n good fa1th }'A_.



"through property settlement agreement w1thout concern as to 'j;»fs*?

.

former spouses who are beyond the two year l1m1t such B

r1ghts may be v1ewed as hav1ng been substant1vely rather-'

/

than procedurally Xt1nguwshed for“all purposes ’Ifbit lsfbfi

bpfound to be the former, and 1f that f1scal phrase 1s
'pldnterpreted to mean such r1ghts as could only have been .ii.yf-7 o
'-ava1lable under prov1n01al law, then any cap1tal property
*tzftransfers ar1s1ng out of a settlement agreement may not come
?;w1th1n the tax free rollover prov1s1ons of paragraph |
afg73(1)(b) of the Income Tax Act The result would thereby
;ieeffectually 1mpose an 1ntegrated t1me l1m1tat1on w1th that
7iof the Alberta Matr1mon1al Property Act but only as. agalnst M.,:T

hLan person who 1s a former spouse

"/

Thus a spouse who has been Jud1c1ally separated for

'3'longer than two years may nevertheless obta1n the1r remed1es

,ﬁany 1mmed1ate taxat1on consequences but a’ former spouse 1n

I s1m1lar c1rcumstances 1s at r1sk

L

A s1m1lar advantage ex1sts 1n favour of those spouses 3~“'

fﬂﬁto a v01d marr1age where one or both entered 1nto the1r

rt'marr1ed w1th the Knowledge that 1t would be vo1d at

"“ﬂ;1ncept10n ,,Any cap1tal property settlement may be free of

fnf;1mmed1ate tax consequences under paragraph 73(1)(a) of the

T ﬂIncome Tax Act 1f made pr1or to annulment but would have to

satisfy the test of paragraph 73(1)(b) aforesa1d 1f made as.

former spouses after annulment, as the 1mped1ment may be li=°f7*<~”

vll
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-sect1on 2 of the“Alberta Matr1mon1al Property Act 1f 1t 1s

categor1zed as substant1ve The result 1s that paragraph

————73(1)(b)—of—the—{ncome_lax—Act—and—sectTon~2“of~the—Alberta :
f'"fenactment may be 1ntegrated to the detr1ment of former' -
'1spouses but would presumably be non 1ntegrated to. the 3}f

‘_comparatlve advantage of thOSe persons 1n these "jl.'””

»l

ﬁ]'c1rcumstances who are st1ll spouses

~ 3

An even greater anomaly may arlse concern1ng former = )
itjﬁspouses of a polygamous marr1age that had been recogn1zed asfifftf,f
7,?zval1dly termlnated otherw1se than by annulment If the 1

'jtr1ghts g1ven under the Alberta Matr1mon1al Property Act are tftffff”t
"t~gcategor1zed as other than a matr1mon1al cause, and a.j;‘f e
}t:matr1mon1al property order 1s made or the part1es enter

ft1nto a property settlement there may be cons1derablei"b
l"funcerta1nty as to 1ts effect1ve 1ntegrat1on w1th the »
q‘§l1m1t1ng prov1s1on of paragraph 73(1)(b) of the Income Tax',;:?:d;b-t
'f{;Act that 1t be 1n settlement of r1ghts ar1s1ng out of N
ff;,marr1age Under these c1rcumstances th1s phrase assumes theiiff'y'l”
Aﬁ:fspectre of an 1mpl1ed requxrement of a matr1mon1al cause forti?;‘h'w

'fhtaxat1on purposes bven though th1s may not have been a iwfffi

’fi‘requ1rement for Alberta matr1mon1al property law purposes “ff?751711

" Whlle all of the above c1rcumstances underscore elther Tfiﬂfg{f»r
~fa laék of or uncerta1n 1ntegrat1ve effects ar1s1ng out of

'fiathe worK1ng of the Alberta‘Matr1mon1al Property Act w1th

'_‘ﬁthat of the prov1$1ons of the Income Tax Act such does not’:;fifé;HF
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- occur d1rectly out of the extended mean1ngs attr1buted to ‘;i'

the terms spouse or’ "former spouse by both enactments

TQ;_—n~Jhereforer—save and except_the—anherent_d1ff1cult1es -
. s , .
perta1n1ng to polygamous marr1ages.“Loth enactments pr1

fac1e exclude and 1nclude the same relatlonsh1ps

'In COncTusion '1t 1s subm1tted that there is.
1ntegrat1on of the mean1ngs of these]words Wh1ch ls
111ustrat1ve of effectua] f1scal neuﬂra]1ty in. th1s area,i
but on]y as 1t 1s of appl1cat10nAtolmatr1mon1a1 property ffﬂa

. orders or settlements ‘made wh11ertheﬂspouses\or"formeraxv”

: spouses concerned are both a11vey*”

SRR One 1ntegrat1ve om1ss1on of concern that requ1res

t cons1derat1on and reform perta1ns to Ihe apparent fact that

the ord1nary taxat1on rules apply on'the death of a taxpayer

"\ﬂfp notw1thstand1ng a matr1mon1al property order be1ng made in

favour of ar spouse or" former spouse spbsequent to the death
Currently the Income Tax Act deems the deceased to have

d1sposed of all of h1s or her property 1mmed1ately beforei;”

death w1th ensu1ng tax consequences,0 On the maklng of a,fffffj'f»

matr1mon1a1 property order the A]berta Matr1mon1al Property,;;.‘% e

i Act deems that the property wh1ch was*the subJect of the

[N

reform 1n thjs area w1th the v1ew to~ach1ev1ng 1ntegrat1on

of effect, should a]so necessar1ly 1nclude 1ntegratlon of

'iﬂ the extended mean1ngs ass1gned to those spouses or former

L e

RN

Order never - to have been part of the deceased’srestate fAnyf ;"



f:Spouses who wou]d be 1ntended to be the rec1p1ents of 1ts

jsbenef1ts » f S v'-.;,u‘“1:f~_f;uﬁﬂ§
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A f1nal otab]e om1551on of concern requ1r1ng f1scal
reform perta:Xs to a11ev1at1ng an 1nequatyathat ex1sts qne -
.;the Jo1nt and several l1ab1l1ty for tax prov1s1ons 1n ;f"
f:sect1on 160 of the Income Tax Act ’ As noted ear]wer, the“‘

'fextended mean1ng of spouse and former spouse 1s not

'fifexpressed to be app11cab1e to these prov1s1ons and

’fcons1derat1on should therefore be g1ven to do1ng so 1n order
S

}to ensure equal treatment of spouses Pegardless of whether-, B

dfthey are or had been a party to a va11d or: v01d marr1age.
Lo : T - SN -:Ff'.J -7 R
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