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© . ABSTRACT

P e £

) "he ear]y 1aw concern1ng marr1ed women Was undoubtedly - 1nf1uenced by X
the preva111ng feuda]1st1c system and by the Christian att1tude towards them

Wh11e‘women and-men were deemed equal in the s1ght of God, on ‘earth women
_wereldeemed to be dec1ded1y inferior and the appropriate ro]e for the married
~woman was genera]]y that of a servant to -her husband. However wh11e in s
Vmed1aeva1 soc1ety the church uphe]d the virtues of w1fe1y obed1ence and sub—iy
Ject1on to the husband the cannon ]aw d1d seek to protect the marr1ed o

woman by mak1ng ava1$ab1e to her the remedies of the ecc]es1ast1ca1 courts,

*

)

An attempt has- been made at Ahe start of this thes1s to out11ne the
;pos1t1on of the marr1ed woman under. the. common ]aw Unfortunate]y the
-scope of th1s work does not perm1t “an exam1nat1on of the: soc1o1og1ca1

causes of change throughout the centuries such as the Reformat1on, the

Industr1a1 Revo]ut1on, the 1nf1uence of Pur1tan1sm in Eng1and and so torph.

‘&However, the 1nf1uence of these soc1o]og1ca1 factors has evinced 1lse1f

through the remed1es of equ1ty and subsequent]y through statutory reform

s

} -]

It‘has been the purpose of thi thes1s to trace the. changes in the /'
ks A\ o

1aw over the Tlast 100 years, .during wh1ch time ‘the greaté%t changes in

" the gal statustflthe married woman have taken place. o

17

;marr1ed womah 1n the var1ous areas of concern in Eng]and and in Canada
eCanada being the/newer country has generalﬂy fo?]owed 1n the footsteps of

England but at t1mes has chosen to fo]]owga d1fferent path Aga1n, while:

the Prov1nce of A1berta has been dea]t with, 1n greater deta11 than other

1



o L K ‘ )

prOV1nces, some attempt has been made to show the d1ffer1ng att1tudes as

between prov1nces

: F1na11y, us1ng as, a yardst1ck the reform wh1ch has’ a]ready taken p]ace '
»
~in En91and together with general pr1nc1p]es of Just1ce wh1ch requ1re equality
of treatment before the Taw, some suggest1ons have been made for changes in

.the law in order to remove the Tast vestiges of d1scr1m1natlon aga1nst the

s

., . . . < \5)
married.woman. : s

I

vi
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CHAPTER ONE THE COMMON LAW

1. L Introduction

An 1ncreased awareness of human rights 1n the past one hundred years
has g1ven rise to cons1derab]e changes 1n the law, part1cu]ar1y as 1t affects o
'the married woman. The trad1t1ona] ro]e of the married woman- probab1y |
began in prehistorichttmes when repeated childbearing and'inferior physical
strength reiegated her'tO'a subordihate position-LYFJohn Stuart Mﬁ]] de-

p10r1ng the status of married women 1in 1869, said, ”Marr1age 1s the on]y

actua] bondage known to our 1aw There rema1n no 1éga1 s]aves, except the

2

mistress of every house " In the words of another wr1ter, "Under-the

”commOn law .3. . & woman underwent c1v11 death! upon marr1age forfe1t1ng

o

pﬁmt amounted to every human r1ght as felons now do: upon enter1ng pr1son ”3

T e o ‘ . : - B . Co St

<

On the other hand Hahla contends that there have been ”]1berated

Vwomen”'1n a]] ages and that the 1aws at any. g1ven t1me do not necessar1]y

4

‘ref1ect the factua] position. He po1nts out that a]though, unt11 we11

.
1nto the 19th Century, wives were subject. to the near abso1ute author1ty

of their husbands, there were a]ways strong w1ves ru11ng submtss1ve hus- )
q \ I3
bands; furthermore, women in bus1ness is not a riew phenomenon in that when

5,0

'husbands were at war, wives adm1n1stered fam11y eStates and bus1nesses

R P Report of the Roya] Comm1sS1on on the Status of WOmen 1n Canada 10 (T9ZQ) .

e

2. The™ SubJect1on of Women 147 (2d -ed. 1869) -

3. ;ﬂM111et' Sexual Politics 67 (1970) -

4, Hah]o, Matrimonial Property R;g1mes Yesterday,~Today'andvTomorrow
el (1973) 11 Osgoode L.J. 455, L : e -

<

L

a
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However, the consensus “appears to be that women still conStitute.an under-

privileged class of society.

o

. Ginsberg claims that ... the belief, that 1mmutab1e‘physiCaT and

psycho]og1ca1 d1fferences between the sexes dictate spec1a1 treatment of

5

women, rema1ns wldespreadv“ And Kanow1tz says "Few can doubt that ours;

’1s a male- dominated soc1ety, that women const1tute a soc1o1og1ca1 m1nor1ty
vsuffer1ng d1sadvantages comparab1e to those endured by rac1a1 and ethntc ’f*“\\

m1nor1t1es, and that in law, po11t1cs, emp]oyment and soc1a1 prac 1ces a

6 ' - -
male power- structure re1gns " . o E . : - ,fi\ RN

vy . X o . . . . ) : ) -

ws - )

; : : . Vooa o o AN
A L kN

+In order to p]ace the ma1n body of th1s thES]S “in perspect1ve, an

account W111 be given of the status of the marrled woman under the common

1aw and the gradual mod1f1cat1ons wh1cH have 1ed to the . emanc1pated status e

tenJoyed by, married women today

. B

2. The Unity Principie e -.b e

Whe Ontar1o Law. Reform Comm1ss1on comments that the doctrine of un1ty
"of 1ega] persona11ty was “.Q. no more’ “than a result of med1aeva$‘re11g1ous
ebe]1efs and the soc1a1 convent1ons and expectat1ons of that time. “7 :Be‘
'~‘that as it may, under4the common ]aw when a- woman marr1ed her 1dent1ty

® was cons1dered to have been submerged in that of her husband w1th a resu1~

“tant fus1on of the1r 1ega] persona11t1es '*Th1s concept of 1ega1 un1ty,

Lo e

5. The Status of Women (1972) 20 Am J.C.L: 589

6. - The Unf1n1shed Revo]ut1on WOmen and the Law 425 (2d ed 1970)

7; Ontar1o Law Reform Comm1ss1on, ReQ;rt on Fam11y Property Law (]974)



”‘e.ﬁwhereas in fact the husband had a predom1nant author1ty

‘"of one flesh" as the<Bibie has'it,8 is to be found dn the earliest English
' 10

Taw book,sthe Dia]ogus de Scaccar‘io.9 In B]ackstone's oft—quoted words,

|
'

”By marriage, the husband and wife are dne person in 1aw,
that is, the very being or 1ega1 ex1stence of the woman
is suspended during.the marriage, or at Jeast is incor-
porated and consolidated into that of thé husband; under
. whose wing, protection and cover, she performs every- - .
Y. thing; and is therefore called in our law-french a feme- -
( covert, foem1na viro co-operta: is said t¢ be covert baron,
“or lord; a her condition during her mar iage 1is called
her covertdre! ‘Upon this principle, of an\union of person
in husband and wife, depend almost all the Tegal rights,
duties, and d1sab111t1es, that -either of th m aequire by
the marr1age "

A more modern\wr1ter has conS1dered that the un1t doctr1ne ... re-

o

© moved the burdens of respons1b111ty and the sanctions, of>mora11ty from any
‘ woman that entered the holy state of matr1mony ... not on]y did she convey »

'to h1m (her husband) her person and her word]y goods, but she added the

_ent1re respons1b111ty of her persona]1ty to. the weight of h1s own. ”1]

o
The ma&im of 1ega1vunity js mis1eadﬁnghin that_it cdu]d have been. con-

-4sthued to mean that there was equality of participation in the "unity" -

: 32 However, it

vc]ear]y was not so that husband and wife were one at.]aw As Mau1e J.

‘sa1d "In the eye of the }aw, no . doubt man and w1fe are for many pur-

»poses one; but that is a strong f1gurat1ve express1on, and, cannot

‘be o) dea]t with as- that all the consequences must fo]]ow wh1ch wou]d re-

su]t from its being’ 11tera1]y -true. w13
Y ,
8. "Genesis ii 24.
9. II, c.18. . »
100 Z&Commentarie5'441 (Tuckef ed. 1803) " i tzi .

1. Montmorency, The Changing Status_of Married/wbmén'11897)'13 L.Q.R. 192.

12. W1111ams, Lega] Un1ty of Husband and W1fe (1947) 10 M.LLR; 16.
13. Wenman v. Ash (1853) 13 C.B §5f4

&)
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Williams po1nts out that 1f the legal ex1stence of the wife had been
tru]y 1ncorporated in ‘that of the husband there wou1d have been a complete
‘union of property r1ghts whereas the wife reta1ned certa1n r1ghts 1n her
freehold property Furthermore, 1n tort the w1fe was not ‘non- existent 1in
that 1f the husband were sued in respect of a tort comnii tted by h1s w1fe, or
‘h1mse1f sued concerning a tort to his w1fevxthe wife had to be Jo1ned in
the action. 14 Brom]ey goes so far as to say that 1t may be doubted whether
the unity doctr1ne was ever a forma]]y estab11shed ru]e in the common law,
and that if it had been it "was but 1mp@rfect1y app11ed" for examp]e, a
woman on marr1age acqu1red her husband's dom1c11e but not h1s nat1ona11ty

il

Bromley notes that ne1ther equ]ty nor- eccles1ast1ca] law accepted this
»

doctrineg and that the marr1ed woman had access to both ‘courts. 15

" A more accurate v1ew of thexun1ty of" husband(and w1fe may be as pro-
pounded by Pollock and Ma1t1and that "L the ma1n idea which governs |
the 1aw of husband and w1fe (unt11 the 1ntervent1on of equ1ty) is not that
of an 'unity of -Person', but that of the guard1ansh1p, the mund the pro— .
fitable’ guard1ansh1p, which the husband has%over the w1fe and over her
16 They ma1nta1n that wh11e the doctr1ne of un1ty has the warrant
of ho]y writ; it is not a cons1stent1y operat1ve pr1nc1p]e ... we do not
'treat the w1fe as a th1ng or as somewhat that is ne1ther thing nor person,
we’ treat her as a person\“ In support'of the1r argument_they quote Bracton
f.;. for the" th1ng ls the wife's own.and the husband is guardian .as being

R R - 7
-14. Supra n.l2. o
15. Bromley, Family Law 270 (3d ed. 1966).

16. 2 History of English Law 485 (2d ed, 1968),“ -

© . . 2 X -r
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the head of the wife.... (Bracton, f.429b)" and they maintain that there:
can be detected in the common ]aw«tf..‘a latent idea of community betweenx

hdsband and wife which can not easi1y'be‘suppressed.“]7

' Despite the innovations of equity and the subsequent statutory exten-
AN

,s1ons of equitable principles, remnants. of the pr1nc1p1e of 1ega1 unity
“have 11ngerod on; for examp]e, that spouses cannot be gu1]ty of consp1racy,]8
and that communication by one spouse to the other of a statement defamatory

ﬁof a third person does not const1tute pub11cat10n for the purpose of the

19

1ibel or slander laws. In the words of Lush J.,ZO‘

~ "The rule of unity ... still preva1]s as a rule in those
matters wherein it was established at common law and has’
not been abrogated by statute. The rule at the present
day 1ifts its head hydra- 1ik¥ and is on occasions app11ed
“with surpr1s1ng results.”

3. Property.Rightsf
| Dicey wd's of the view that the property r1ghts of the married
<fwoman under the common law were the natura1 result of the un1ty pr1nc1p1e

so that, in genera] oL, marr1age was an ass1gnment of a woman s property

WA 2 «“'cr.g, .
R o . ?

172 Pollock and Mait?and, supfa n.16 at 406. ) 4 ; o

18. - Mawji V. (1957) A.C. 126 where the House of Lords aff1rmed that the
" principle « of legal unity was still extant in ‘the matter of conspiracy
between spouses. .

19. Menhak v. ‘Morgan (1888) 20 Q.B. D. 635: But Manisty J. he]d that‘pub1ic'
' po]1cy was a contr1but1ng factor

-« - ) &,

20; Husband and W1fe,58 (4th ed,'1933).

&
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rights to her husband, at any rate‘during coverture.”gl It has also been
said that the common law of matrimonial property rested on the principle
of the dependency of married women - a consequence of the extinction of

her legal personality and the vesting of her property i_n\..her‘husband.22
4 .

v

At common law a married woman's personal prdpefty (or.chatte]s per-
sona{); both those acquired before and during coverture, became absolutely-
‘vested in her husband Such property included money, earned and otherw1se,
'be]onging to the wife. It could -be disposed of by the husband either
inter v{vos or by will and was avai]ab]e to his creditors. If the husband
’d1ed dntestate, such personal property did not revert to the wife but

passedé@o the husband's personal representatiVe as part of his estate.23

"The wife's personal property which was known as paraphernalia
-(appare1, ornagents and so forth), also belonged to the husband during the
‘marr1age but wh11e he could dispo¥e of such lﬂEEﬁ,Xllgéuhe could not do so
by will. 24 On the husband's death the wife could retain her,parapherné]fé
against the husband's executOPS'but it was possible for them to be taken

by thé husband's creditors where there was a deficiency of asséfs.25

21. Law and Public Opinion in England 372 (2d ed. 1914).

22. Ontario Law Reform Commission, supra n. ﬁ”at 4.

23. 3 B]ackstone, Commentaries on the Law of England 433 (Tucker ed.
1803); Pollock and Maitland, supra n.16 at 405; Ontario Law Reform
Commission, supra n.7 at' 5. ~ S

24. Pollock and Maitland, supra n.16 at 405.

25. Poi]pck and Maitland, upra n.16 at 405.



This common” Taw exceplion of paraphernalia from the husband's right to his

wife's chattels personal appears no longer to have existed after the
5,

Married Women's Property. Act of 1882.2°

With regard to a wife's inheritable frechold estates, the husband

gained seisin on marriage and acquired title to all rents and profits but

only during coverture.Z/ A1l property of Which the wife was tenant in

a—~

fee, either before or during coverture, could be alienated by the husband
without her concurrence; she could. not dispose of 1t.28 The husband,
however, could not dispose of it for a greater interest than his own, for

example, for a longer time than the end of the marriage’ or after his

h,29 30

deat without her concurrence. Together they could dispose of such
: ¢

Property bﬁt this could only be effectgd byA]eyyiné a fine, where the

wife had to undérgo an examinétion to ensure that,she had conéented freely.

a.

Parker J. demonstrated ‘the law in this regard when he said:S!

o

"Marriage; therefore, must by common Taw have implied,
on the part of the wife, 'such a complete surrender of
her will to the will of her husband that thereafter
during coverture, except .when acting in auter droit,
she was, if not incapable of exercising, at any rate
presumed not to be:exercising that free will which is,
according to the principle of the common jaw, necessary
to voluntary alienation or contract." ‘

- L -

6. Masson,. Templier & Co. v. De Fries (1909) 2 K.B. 831.
. B . \\

27. Blackstone, supra_n.23._ . o

28. Pollock and Maitland, supra n.16 at 464. ;

29. Pollock and'Mai£1and, supra n.16 at 404.

30. Brom1ey, supra n.15 at 421.

31. Johmson v. Clark (1908) 1 Ch. D. 312.4» o \



The Tearned judge then explained how this presumption could be displaced:

one of the recognized methods of conveying real
estate was a fine., A fine was a compromise of an
action, real or fictitious, made so]cmnly in open
court .... No fine could be Tevied without the leave
of the Court, and in very carly times such leave was
refused where a married woman was concerncd, unless
she had been first soparately examined by the justices

but before the 18th year of Edward [ the practice
of the Kings Courts was not to permit a fine to which
a married woman was a party, unless she had first been
separately examined." .

B]ackstone described the process as fo]]ows:32

"But, although our Taw in general, considers man
and wife as one person, yet there are some instances
in which she is separately considered as inferior to
him, and acting by his compulsion. And, therefore,
all deeds executed, and acts done, by her, during.
'coverture, are void, except it be a, fine, or the like
matter of record, in which case she must be sol ly
~and secretly examined to learn if her act .be volun-
tary. She cannot by will devise land to her &usband,
unless under special circumstances, for at the time
of making it she is supposed to be under his ceercion."

Where the husband predeceased his w1fe, the 1atter resumed the r1ght
to her freeholds put if the reverse were the case the property would pass

to the wife' s heirs subject to the husband s right to reta1n se1s1n for

11fe as tenant by the curtesy 33

married a woman se1sed of inheritable estates, that is of lands and tene-

P .

Tenancy by the curtesy arose when a man

32. Supra n.10 at 443,

33. Blackstone, supra n. 23.
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ments in fee-simple or fee-tail, and had by her issue born ali V(,r"M and
capable of inheriling such estate:  in such a case Lhe husband, on his
wife's death, held the Iandu‘fof his 1ife as tenant by the curtesy of
[ng]und.35 However, a husband could not become tenant hy Lhe curtesy in
the case of a rvemainder or reversion: the seisin of the wife had to be

an actual Soisin.36 Again, where the wife had barred the entail and ac-
quired an equitable fee for her ;epa;utc use she could defeat her husband's
rightito curtesy by devising the estute:37 but if she did not dispose of

such an estate by deed or will the husband was entitled to curtesy.38

With regard to chattel interests,39 a chattel fea] (for example
a.lease for a term of yeqrs) did not vest in the husband absolutely, but
he was entitled to all rents and profits therefrom,and§ although he could
not dispose of such by<wi1], he could sell or othefwise'#ispose of it

40

during coverture. Further, it has been held that an eJecutory interest

of fhe wife, in the nature of a Fémainder, would stil] vest¥in the husband

34. A Treatise of Feme Coverts: Or, The Lady's Law g? (1974).
This 18th Century law book gives the following colourful account:
"If a woman seised of Lands in Fee, take Husband, and by him is big
with Child, and in her Travel dies, and the Child is ript out of her
Body ‘alive, he shall not be Tenant by the Curtesy, because the Child
was not born during Marrimge, nor in the Life-time of the Wife...."

35. Blackstone, supra n. 23 at 125.
36. BlacKstone, supra n.23 at 127.

37. Cooper v. Macdonald (1877) 7 Ch. D. 288

38. Hope v. Hope (1892) 2 Ch. D. 347,

39, See generally Pollock and Maitland, supra n.16 at 404;. Blackstone,
, T

supra n.23. , /

'40.. Bla¥kstone, supra n.23 at 434 " the husband is in absolute possession
of the chattel real during the coverture, by a kind of Jjoint-tenancy

with his wife .... (underlining added)
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on the wite's death, However, while o husband could make o ovalad "ass g
i B

“ W
ment ot hic wife's veversionary mterests iy luu «cholds, he could not do wo

) - .
-

it the interest waa of such g natinre ~that it could not possible vest in the

. , N . . : .
wite during covervture, ‘ . o

o

£

LE the husband did not alienate her chattels real inter vivos the
. “ e , o
widow took by survivorship. I, however, the wifo predeceased the hushand,

"
Y]

she pou]d have no intestate successor other than her husband and he was on-
titled to her ehatte1ﬁ henl an<FLo be Mhde thendministrator of her estate,
in which capacity he had the right to all movables and debts not yet re-
duced intp possess1ou. If the husband were liable to execution for h1s
debts, such chatto]s rea]ocould be treated for all intents and purposes of
his own. . The wife could devise her chattels real but she could not make

¢ a will without her husband s consent and such conseht 1f g1ven was revocable

by h1m up unt11 the time the will was proved.
(%]

]

Cbncerning chattels personal which were. in thesnature of choses in
action, for examp]e the, w1fe s debts.or contracts, the husband was entitled
to the benef1t from them prov1d1ng he reduced them into possesﬂ”on by re- ¢

>4

ceiving or recover1qg them at law.: He cou]d then bequeath them by will

°

B

and they would pass to his adm1n1strators or executors but if he died before

G G

reduc1ng them into possess1on they wou]d‘st1JT be choses in action and sur-
B 4

<

41. Re Bellamy (1884) 25 Ch’ D. 620. ﬂ
42. Duberley v. Day (1852) 16 Beav., 51 E.R.c 6380
, : o o ;

.3 ° 2 9
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I e .
: . e ”.:f marriage is an absoTute gift . of all chatthls personaT
o~ in-possession.in her_gyn/r1ght whether the*hus nd: sug-*

;_wm“_qxlyes_the—waﬁe—or‘nﬁi butgif they be in action, a% debts‘_d,é_e
- by ob11gat1on, contract, or otherw1se, the  husband- skall not
have them unTpss hp and hjs_wjfetre?over them. ””

Th1s early pr1nc1p1e has been foTTowed by the courts 4 Up unt11A; -

The Married WOmen s Rever§1onary Interest "Act of 1857, choses 1n act1on;,“-ww

coqu not be aT1enated dur1ng coverbure before be1ng reduced 1nto

' possess1on 46. Thus, an ass1gnment by the husband of arrevers1onary 1n-

zy_terest of the w1fe was her tocbe an 1nsuff1c1ent act ‘of reduct1on 1nto

L ‘possess1on so that the w1fe took by surv1vorsh1p aga1nst the ass1gnee 47 ‘

-
°

The husband coqu only. reduce h1s w1%e s chdses 3n act1on into pos—

sess1on dur1ng coverture and 1f he d1d not do S0 they reverted tQ,theA T
48 °

E

:vw1fe

"‘been reduced 1ntdwpossess1on, the husband became ent1t1ed to them 1f he’

‘ took out Tetters of adh1n1strat1on to: her estate ThisgappTied.both'as
regards r19hts ggxﬁgﬂtrattu and ex deb1t0;49‘\ - “ S

SN

:ﬁ'\;tt"

/43. BTackstdne;'sugng n;‘23'at°434{“n?f'
T o e S
;;.44.-;06; L1tt 35T b. N

a5, FTeet v. Perrins. (1869) 4 Q.B. 510

46, Snell's Pr1nc1pTes of Equ1ty 514 (27 ed. Megarry and Baker 1973) S

47, Hornsby v. Lee (1816) 2 Madd. 6. e

48 iKanow1tz, supra n.6 at 36

49;'70ntar1o Law Reform Comm1ss1on, suprarn.7 at 3., : ;;>~¥- "_;;“'

o . . . LT
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If the wife predeceased the husband, and choses 1n act1on had not L‘iv
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The doctrlne of ,unity ofﬁ1ega] persona]1ty produced other conseouences

: w1th regard to propertyu_-lfgland were granted to ‘the husband and w1fe and

he1rs, they were sa1d to take by entireties. and reserved an 1nterest wh1ch
cou]d not become a tenancy in- ‘common by severance . Consequent1y,,un1ess
_Q——_sueh~an estate‘were~joantly\dlsposed of dur1ng coverture, the surv1vor took

: \ ez / ,
i the whoTe 50" S1pce~a-—tommoﬁ”Taw the\Husband was ent1t]ed to possess1on .

and rents and prof1ts, he ‘could encumber _the property and 1t/was liable

on execut1on for h]S debts, subJect to the w1fe s rlght of/surv1vorsh1p 5]“
: / . ‘ ,

’ In property matters the common Taw d1d not give a]] the advantage to

“x, the husband There ex1sted the system of tenancy 1n dower whereby on the
- \\ . \/" L

deat\\of a husband seised of an estate of 1nher1tance the w1fe became en-

a

‘titled, for the term of her, natura] 11fe,-to the th1rd part of a]] the

land and tenements of’wh1ch ‘the husband was se1sed at any time dur1n' the-:
‘ coverture 52 Furthermore, a d]vorce a,measa» ,oro d?d—not destroy the
S —_—_——/,-—-’W .
’f;idowertaxtbut~7t was 1ost if.a w1fe vo]untar11y 1eft her husband to 11ve
o in_adu]tery.s4 o BRI Lo A R
. SR . ;
;,‘ _-&The w1fe s r1ght of dower - vested in her on marr}age, reduced the hus~

b band S estate .and restr1cted the a11enab111ty of the husband 'S property ,

~

Py

' 50, " Br’omley,' supra n.15 at’ 421,

o

‘»‘51.".Ontar1o Law Reform Comm1ss1on, supra n.7 at 2 : S ;,.
52. B]ackstone, supra n. 23 at 128. - :;*:" - R i s
53. Co.’Litt, 32. = e i _“*?‘;?f:

: 545; B]ackstone, upra n. 23 at 128
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‘55

a/during'his lifetime. The husband- cou]d not a]1enate hi's Tand 'so as to bar

the wife's r1ght to dower unless he had her concurrence. 56 - Dower did not

extend to the husband S chatte]s but frém the 12th Century the w1fe was .en-.

t1t1eq to one ﬁh1rd of the husband* S, persona1ty if there were children, and
Q

m~to one ha]f if there wélre none This r1ght had fa]]en into desuetude by the

h“end of the 17th Century by wh1ch t1me only dower and curtesy rema1ned 57

k3 . - q' ' [ . S
W

9

" In 1eav1ng the subgeét of mar1ta] property r1ghts at common law 1t

; shou]d be noted that 'S0 abso]ute was the’ r1ght of the husband to the w1fe s

o

property that there existed, unt11 the Married. Women's Propertyykct of .

1882, a doctr1ne of . fraud on the mar1ta1 r1ghts whereby any secret d1spo—
\

§1t1on by--the wife of her property during courtsh1p ‘was deemed to be a
'fraud\upon the husband Upon d1scovery, he cou]d be re11eved up to ten

’years after the marr1age -»even 1f heahad not known of the fraud unt11 ; e

then. %8 K - _ ‘1 i - e e

4.?’»Liébi1%ty in}Tort and Contract -

The married woman reta1ned her 1ega1 1dent1ty 1n S0 far as’ the law °,

o

recogn1zed that she was capab]e of comm1tt1ng a ‘tort upon a third party

and that a tort cou]d be 1nf11cted upon her However, s1nce the w1fe had '

~no procedura] ex1stence apart from her husband, and bn’ the genera] pr1n-“ =

h°55,“-Kanow1tz, s;pra n. g at 37

§ g
!c1p1e that the husband was ent1t1ed to reduce the w1fe s choses 1n act1on

EVa
1nto possess1on, the husband a]ways had to be Jo1ned 1n the act1on, the w1fe K

o . ) . \‘ g . s

o

56. Po]]ock and Ma]t]and, supra n.16 at 404 : R e S h./;
57. Hahlo, supra n. 4-at 463. | L | - ’
, : (/‘

58, Montmorency, supra n.11 at 195, k




- for the torts of his’ w1fe, both before and. during coverture,6 the require-

A
o

could not sue'or be sued aione.59 ‘Since the ‘husband was persona11y liable

o L [

‘ment that he be Jo1ned as co defendant meant that where the wife was the

tortfeasor, there was a Jo1nt’11ab111ty but on” the death of the w1fe, since

[

11ab111ty only attached to the husband qua husband,. the husband ceased to

be iiable.®!

The husband's 11ab111ty for h1s w1fe s torts .was justified
not only of” t?e Tegal ground that she had. no procedura] persona11tyf but

also on the moral ground that the husband stood possessed of a11 the w1fe s

T

" property and, if successfu] in an act1on, he wou]d rece1ve the damages. 62

' for trover

/

o

Act1ons in tort between husband and w1fe were not poss1b]e at common

“law because of the un1tyoprﬂnc1pﬂe 63 The W1fe could not sue her husbénd f

o

64 or for s1ander65 or assault 6 because ne1ther spouse was

‘"deemed capab]e of acqu1r1ng civil r1ghts aga1nst the other. 67 Thus it was.

‘a0

62. .Graveson and Crane, Century of Fam11y Law 91 (1957).
: 64.2.McGu1re v McGu1re (1873) 23 V.C.C;P.f123.

 66. Phi11jp§Av Barnet (1876) 1 Q.8.D. 436

1mposs1b1e for a husband to cTa1m against a deceased w1fe 3 estate for

damage in respect of a tort comm1tted aga1nst the husband by the w1fe

N T -

§

61. Cupdl v. Powell (1864) 17 C.B. (N.5.) 748.
63. Winfield on Torts 110 (2d ed. 1943)’
65. . Hill v. °H111 (1929) 2 D.L.R.. 735

67, 1d. at 240. R

. — A oo : i ——
59. Ontarlo Law Reform Report on Family Law, Part T Torts 12 (1969);
: «Brom1ex, supra n. ]5 at- 278 , . - R o

| 60,"Kanowatz, supra n.6 at’37.

‘\ N - . . "}
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deterniined the matter.>® o

, : . \\\\
At common Taw a w1fe coqu not contract on her own beha]f either wwth N

her husband or w1th a th1rd party, except where the husband had been

) ban1shed transported or had abJured the realm. Thus newther the w1fe nor

LS

the husband could sue- or- be sued . on any contract made by the w1fe69 even

a

a]though she were 11v1ng apart firom her husband with’ separate ma1ntenance70‘

or engag1ng in trade on her own -account. 71. Kahn- Freund sdys the reasons

,why a contract between husband and w1fe was cons1dered vo1d was the Tack
of contractuaT capathy on the part of the w1fe and the fact that a man,
_coqu not contract’ w1th h1mse1f “

oo -

The benef1t of aTT pre- nupt1a1 contracts of the w1fe vested in the

husband on marr1age and both spo&ses were T1ab]e to be Jo1nt1y sued there—,
"on dur1ng coverture but 1f the husband predeceased the w1fe, and such

a pre nuptial contract of the W1fe was st1TT executory, the wife and not

’ the husband s persona] representat1ves cou]d sue or be sued thereon 73

AvHowever, the wife, cou]d contract as her husband s-agent, in part1cu]ar to* o

>

“ "‘acqu1re goods and serv1ces for the househo]d The husband ‘was thereby

Y
.
w

RéS, »KahnnFreund Incons1stenc1es and‘fnﬁustices in the Law of Husband’ and
- tWTfe (1952% 15 M L R: ]41 Toa ] .. . o o

69. Brom]ey, supra n. 15 at 271 S T Lo e
70.  Lean v. Schultz'( 1778} 2w BT 1195

v“:7]-aqél§lﬂ¥ﬁi Adﬂhs (1796) 6 Term Rep 60¢ o "?” - bfrua j“‘n o
-72.. Supra n.68 at 136. ° . L , ‘

73.’ Brom]ey,fsdpra”n.ls at 2720 . i S e

i
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bound as principal and from his conduct in hq]dihg"the W%fe‘out as his

v

agent she derived he} authorityw74 A wife\was not automatically deemed to
be thd agent of the husband when p]edging £Ne ﬁusbandfs credit;75 any pre-
‘sumptioﬁ of authority could be'rebutted;76 In cases bf separation Qr\dg-
sertion'thé‘wife's right to pledge her husband's credgf for'necessati§5\
was based on her right éo bé maintainéd by;her husband;_sd-that‘jf her

ot . o , &
‘right to be maintained ceased (for example on adultery).so did her right
to pledge the husband?s«gredit.77

© ’ o . N

B]acksfbne described the wife's disabi]ify and the husband's liability i
' <78 - |

[N

in this, regard as follows:

“..... a man cannot grant-.anything to his wife, or enter
into separate covenant with her: for the grant would be to
suppose her separate existence;. and to covenent.,with her
would be only to covenant with himself; and therefore it is
also generally true;. that all compacts méde\between husband
and. wife, when Singje%\are voided- by the intermarrigge.
The husband is -bound to.provide his .wife with nécessaries .
by Taw,:as much as -himSelf: and if she contracts’ debts for
them, he is oblieged to.pay these; but for anything besides
necessdries, he. is not:chargeablé. Also, if.a wife elopes,
and lives with another man, ‘the husband is not chargeable
even-foﬁ‘necessarieSa;.:.‘ If the wife be indebted before:
marriage, the husband it .bound afterwards to pay the debt; - .
for he has adopted her and her circumstances together."
o , , <

74.  Kahn-Freund, Matrimonial Property Law 1n Ehg]and in Friedmann (ed)
- Matrimonial Property Law 271 (1955). - N .

75. . Debenham]yr Me11on‘(1880)'6 A.C. 24.

76. Morel v. Hestmoreland (1904) A.C. 11.

Al

"77f;'Kéhn—Freun&,'supra”ni74:

78.“ Supra n.lovat 442,

Sag
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5. Crimina]»Proceedings and Lvidence

A wife and husband because of the unity pr1nc1p1e, cou]d hot be found

79

gu11ty of. consp1racy, a]though the pr1nc1p1e appears to have been breached

when a wife, husband and” another were so found 80
At cominon . 1aw one spouse couid not prosecute the other except for .

e

crimes involving personal 1dﬁury 81 It was he]d however, in R. v, Mayor

r‘of London82 that a w1fe could not prosecute her husband for cr1m1na1 11be1,
~ ) N )
a case that’ W1111ams has descr1bed as ”very doubtful". 83 C o

A w1fe or husband c0u1d “not be found gu11ty of: stea11ng from each
other because of the not1ona] un1ty bf possess1on 84 The, not1ona1 un1ty
»i; of persona11ty; however, cou]d not have been the reason for the rule that -
.a w1fe who h1d her fe]on husband was ‘not gu11ty as an accessory after the
= fact because the reverse situation did not obta1n 85 Mendes Da Costa A
quoting Coke says “;..:a man may be accessory to h1s w1fe butithe w1fe
cannotube accessory to her husband . for by the 1aw d1v1ne she is not

* bound. to d*scover the offence of ‘her husband "86

79. ;N1111ams, supra n.12 at 20. . P
80.- R. v. Cope (1718/19) 1 Str. 144; B
81.. W1111ams, supra n. 12 at 20.

82. (1886) 16‘Q.B.D.772:
83. Supra n.12 at 24. »
84. " W1111ams, supra n.12 at 24,

‘ 85. W1111ams, supra n. 12 at 26.

86. Graveson and Crane, supra n.62 at 170.
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There existed at common 1aw a presumpt1on that 1f a. w1fe comm1tted
certa1n offences 1n “her husbhnd S presence3 she did so under his coercion
so that he, not she,‘was prima fac1e ]1a)]é'87 The Timitation on the
criminal capac1ty of married women appears to have resulted from the
pr1nc1p1e of unity of husband and wi fie but Perk1ns88 suggests that the
underlying reason for the doch1ne of presumed coerc1on may have been to

- spare. the 11ves of women in a soc1ety where over twb hundred offences
carr1ed the death penalty. He points out «that ”BeneF1t of the C]ergy”
which. enab]ed offend1ng c]ergymen to. avoid the deathxpena]ty, by p]ead1ng

~ their c]oth “came to be extended to all men who could read. The common
f]aw, not being prepared to extend th1 protect1on to women,’ ach1eved the
same end by adopting the fiction that a w1fe s criminal offence was at the
b1dd1ngvof her- husband. On the other hand Isaacs, C J. claimed on this
‘pofnt o the presumpt1on is not %ne wh1ch rests ‘on technical grounds,
_but 1s based on a know]edge and understand1ng of the re]at1ons that usua]]y
ex1st betneen husband and wife. “89 o

| Th1s presumpt1on, that the w1fe on]y acted at <her husband s b1dd1ng,
was prima facie on]y and. capab]e of rebutta] so that 1f 1t could be shown_
‘that the w1fe acted 1ndependent1y she cou]d be tound gu11ty 90 The pre- .

. .
LA ey

87. Brom]ex, supra n. 15 at 281.
‘-88. Perk1ns, Cr1m1na1 Law 796 (1957)

89. 1y. Green (]913) 9\Cr,App,R:228.h_ e

| o

90. R. v. Cohen (1868) 11 Cox C.C. 99.

@
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statutory provisions.

'not 1n a v1o1ent or cruel manner.

sumpt1on did not extend to cr1mes of extreme gravity such as treason ar

91

murder. It has been held Lhat the presumption did not apply to misde-

meanour‘s92 on the Hther hand Kenny says 1t app11ed to all misdemeanours

except those connected with management of the househo]d 93 It was c]ear,

however,,that the presumpt1on did not extend to a contravent1on of express‘

94

Concern1ng the husband S, r1ght to chastise his w1fe, Mendes Da Costa

8

quotes Bacon, “The husband hath by 1aw power and dominion over his wife,
N

and may keep her by force within the bounds of duty, and may beat _her, but

95 <At a later date Co]er1dge J. says

"For the happ1ness and. the honour of both part1es it (the ]aw) places the

-wife under the guard1ansh1p of the husband, and ent1t1es/h1m far the sake
of both to protect her from the‘danger of‘unrestra1ned 1ntercourse wei th

the wor]d by enforc1ng cohabwtat1on and a common reS1dence w96 Not unt11

the ce]ebrated case of R V. Jackson in 1891 was it f1na11y dec1ded that

the husband d1d,not have a legal r1ght to inflict persona] chastisement on

h1s w1fe or to imprison her 7.

. 96. Re Cochrane (1840) 8 Dow] 633

91. Countess of Somerset S Case (1616 \2 State Tr. 951 - .

v92.x_3. V. Cruse (1838) g8 C. &P, 541.

93.  Kenny Outlines of Criminal Law (17 ed. 1958).

94. R. v. Davis 9 J.Cr.L.81.-

95. " Graveson and Crane, Supra n. 62 at 179

97. g189])’1\Q.B. 671. S ) .

(‘w ) ‘ : a
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With regard Lo cvidence, at common law neither the partices to an
action nor their spouses wercecompétent witnesses. Williams notes that,
with regard td the disability of spouses,. Blackstone attributed this rule

<

- to the doctrine of unity but Coke suggested the reason to have been that

it might be a cause of implacable discord and dissension between the

w98

husband and the W1fe.... Bromley is of the view that the reason was not

“the,uhity doctrine but rather public policy fn that it was undesirab}é to

99 ‘

have a spouse testify against the other It}hés also been sdggested that

.rs1nce the ev1dence or interested part1es is unreliable and since husband

100

and wife were one, they must have the same interest andnhence wou]d'be

unreliable witnesses against the other.

3
©

. The common 1aw rules of evidence were'great]y developed and defined'

subsequent]y, both by Par11ament and the appe]]ate courts, as sha1] be

e

shown 1ater

6. Matrimonial Relief

Under the Reformdtion the sacrament of marriage could not be undone

~and the only way df’effecting a separatidn]O] was to show that the marriage

- had been void ab initio when a divorce a vinculo matrimonii could be had -

Q

b
ﬁSugra n.1z at ]9.
99. Sugra n 15 at 283.. ) L ’ Y
. R

1000 Graveson and Crane,‘supra n.62 at 144.

‘101 Marr1age could be dissolved by a pr1vate Act of Par11ament wh1ch
only the very rich could afford. , :
. . ‘ o - - . .

=)
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. : o : . , 102
with the automatic bastardizing of any children born to the marviage,

There was also divorce ﬁmpgqyykﬁﬂzﬁhoré_but this was moru1y a form of
Judicial separation and gave ho right to rcimarriage. Gravosoﬁ.quoLus
Lord Lyndhurét,‘spcdking‘on the second reading of the Matrimonial Causes
Bil1l as he describes the plight of the married woman who had been driven

to obtain a divorce a mensa et tho[9;103

P

"From that moment the wife is almost in a state of outlawry.
She ‘may not enter into a contract or, if she*do, she has no
means of enforcing .it. The law, so far from protecting,
oppresses ker. She is homeless, helpless, hopeless, and S
almost destitute of civil rights."
'\")“

IS

‘Administratjoh of the law in this area was in'the hands of the Church
f‘of England Ecciesfaﬁtica1 courts and thé ]aw,ébplied Was fé&hded inpre—
Reformation Canon Law, as amended by statUtg from time to time. 'The_uh_
"satisfactofy_state of affairs 1in matrjmoniqjjﬁa@ obtained 1argé1y until

~the Matrimonial Causes_Act”of_1857, which will be referred to later.

'

With regard to°children, the mothér had few rights, the fatherﬁhaVﬁng

exclusive control and guardianship over the children of the marriade‘and

on his death, legal custody passed to the guardian apbointed by the °

~father's wi11.104

v

102. Montmorency, supra n.11 at 189.

o

103. Supra n.62 at 6.

104. Graveson and Crane, supra n.62 at 17.

- . L i
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‘ ,
Montmorency's words, apart, from a Fimited intervention by €hancery,

N o o v , A T
"the old Taw stood in its foolishness naked and unashamed until June 1486."

Thig brief review guﬂlihCSnthc'mnrried woman ' s situation aL‘common
law which fortunately was to undergo change as the emancipation of women
in general began to take place. Befdrehdﬁscussing‘the position of the
modern marriedNWOMan, a look will now ‘be taken at the part played by S

equ1ty and the subsequent statutory innovations which he]ped to bring

.about the emanc1pat1on engoyed by women today )
o A
4 ‘
. . ° ,\:
.
o \
S 3
105. Supra n.11 at 197.° . , | .
o : ‘ L e
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CCHAPTER TWO MODIFTCATEONS MADL BY TQUITY 'AND STATUTE:

1. THEINFLUENGE OF LQUITY

nhilu a woman could, by pre-nuptial conveyance, scettle her own‘hroperty
to hdr":;(:par‘qt(: us;(r,] the fact that the right to the rents and profits rom
her freecholds and possibjy a'life interest therein, passed to her husband
on marriage wd » to use Potter's understatement, “something of a hardship”.2
“The Civil War, w1th its attendant cloud of family Sott]vmontf“3 cdn;ed
the Restoration Chancellors to claborate on.the doctrine of the separate
estate to enab1e the married woman to deal with her property as a feme
sole, without interference from her husband, and in order to, g1ve effect
to the wishes of the sett]or Dicey assures us‘that the aim of Chancery
was not so much to increas¢ *the propenty rights' of married women as to
exclude- the husband who ‘was, in the view of equity 1awyers,‘“the 'enemy',
against whose exhorbitant common law rights the Court'oﬁ;ChancePy waged

II¢

constant war. The view has been expressed that there was no urgent need

for protection before this time and that the eommonhlaw rules probably suf-

ficed for mediaeval soc1ety but eventua]]y had to be adapted to meet the

o

needs of the mercantile and capitalist society wh1ch had been deve10p1ng

since the 16th Century.5

g

1. Although if the intent were to deprive the future husbénd the convey-

/

——ance would be invalid - Countess of Strathmore v. Bowes (1789) 1.Ves.
Jun. 22 - )
. I w : S °
- 2. An !:stovlnal Tiitroduction to English Law and its Institutions 512 '
“(2d ed. 1943). I S - l

/

. ; . . ]
3. Jenks, Awﬁhnrt‘Higjury of 'English Law 226 (2d. ed. 1920).

P

I

4. law and Opinion in Eng]and 372 (2d ed. ,1914)

/5//,—;;;} Freund, Matr1mon1a1 Property Law in Eng]and in W. Fr1edman (ed)..
Mat 1mon1a1 Property Law 273 (1955) ‘

1‘" 23



‘ rea] property

13, Hulme v. Tenant (1778) 28 E., 958:.

The ivst moditication of cquity was bnown as the wile's eyt by Lo
A ! 0o :
sebbtlement whedeby i1 the husband took court action in order to redoe

Sthe wite!'s property into possession Lhe court, on the principle that he

who <ooks equity masl do equity, wouldYcompel the hushand to HULL]l'thW;

of Lhe property on his wifte and «hlldvun 6 Fventually this cldim coutd boe

# , e B i doc.

lnltlated by the wite’ or, after hor death, by her children. This doc-
A

trine gave the wife priorily over "the husband's assignees or creditors with

: 9 . .
regard to her property™ but it t ll(‘ Kusband wer 6, able to reduce into pos-
‘ W j\?‘ o
session the wife's choses in acLlon without the aid of Chancery, the wite
e e e . 10 .
was deprived of the equitable remedy. :

Y
o

The 'second modification of 0qu1ty was "the doctrine of the separate

4]

l estate,f'the most 1mpovtant contribution of equ1ty to the Taw of the married

woman's property“.]]‘lThe underlying principle was that although a person

could not himse]f ao1d’property,”it‘cou1d be held for his benefit by a
t‘.ruste‘e.]2 Thus property g1ven to a trustee for the separate use of a °

marr1ed woman, whether before or after marr1a@e, became her separate pro-

1

perty o. The doctrine .of the separate estate app11ed to persona1 as well as

13 and was protectron both against the husband ‘and against his

/ . o . QO

T

6., Snell's Principles of Equity 514 (27:%d. MegafryoandVBaker 1973)

7. Elibank v. Montolieu (1801) 5,Ves. 737. "

8, Murray v. Lord Elibank (1804) 10 Ves. 8.

o
0

9. ,Ontario Law Reform:Commission-ReEoFt On Family Property Law 8 (1974).

-10. .Kanow1tz, womep and the Law: The Unf1n1shed Revolution 39 (1969)

11. Khetarpa] Property R1ght§ of Husband and W1fe A Brief Survey\(]969)
7 A]ta L. Rev 39. , _ , ’

x H
R

12. D1cey, supra n.4 at 372.

N

P &

- °
N : < o o B o
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%judgment‘creditors ]4. A marr1ed woman could d1spose of such separate pro- .

'pabty not only 1nter v1Vbs ‘by gaft transferébr conveyance, but a]so by
«w11] thus breach1ng the. common 1aw ru]e that a woman under coverture had
no testamentary capac1ty, the pr1nc1p1e being thattproperty for her sole,
r‘separate use carr1ed w1th it the r1ght of d1spos1t1on ]5‘ It was a]so im=

16
mater1a1 whether the 1nterest was 1n possess1on or in revers10n

=
0

. : ; N
et : ; . N . M [
l o

Later, 1f no trustee were appo1nted by v1rtue of the fact that the

chusband became the~]ega1-owne of the sett]ed property, Chancery ruled

that the husband must ho]d as trustee For the w1fe and must. ab1de by the 0

.;

”[terms of the trust der1v1ng o greater 1nterest than 1f it had been for—

ma]]y conveyed ‘to trustees.17'

A\

It was essent1a1 however, that there be a
T c]ear 1ntent1on to sett]e on the marr1ed woman 18 And so, as Westbury L C

:sa1d‘“'.. wwth respect to separate property, the feme covert 1s, by the

,.form of trust, reJeased and freed from the fetters and d1sablll;yﬂo£,;.‘-

‘coverture,nand 1nyested w1thathe r1ghts and powers of a person who 1s
“19" 3 :t ,, '_ e "‘u

e T L e et o7

su1 Jur1s

'Q"‘. R e . o . Lo e : o
. ; . Gl e : LT . R
R b . . )

The th1rd 1nnovat1on of equ1ty was the doctr1ne of” restra1nt on ant1—- L

'“c1pat1on, the purpose “of whwch was threefo]d to-prevent undue 1nf1uence N

.0

o

DR 7 S New]ands v. P"aynter (1840) 4 My. &Cr. 408.

*ﬂ"*~]5" FEttﬂpTace»v GOPges (]789) Juvégj%dun; 46:
it S o ¢ R
f,;'15?7“5ne11, SUpra n 6 at 514, j~ i
‘“Ty]}.‘zD1cey, supra n-. 4 at 372 .'a"{;f_7i. ‘;y’ " ;

3_,18;j:0ntar1o Law! Reform Comm1ss1on supra n. 9 at 8.

Sl9. Tay]or v. Meads (1865) 34 L’% Ch. 203. Yf

o R ; :
o ; e s A R L TR . hed
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,be1ng exerted by a husband so that the w1fe wou]d be econom1ca11y

1ndependent af h1m w1th regard to her sett]ed’property, "to carry

‘out the. wishes of the sett]or, and to - protect the 1nterests of those

entitled on the death of the w1fe 29, Invented by Lord Thur]ow 21

- on the prem1se that equ1ty was ent1t1ed to extend 1ts own ru]es on the
:separate estate,22 it d1§ab1ed a woman, to. whom property had been g1ven
for herbseparate use w1thout power of_ant1c1pat1on, from a11enat1ng it ok'
anticipating futUre income duringucoverture 23 Thus, a w1fe cou1d not

-charge such property to her debts, and because the restra1ntvcou1d be\
app11ed ejther to the property 1tse1f or to the 1nc6me therefrom or both
she cou]d not ass1gn or otherw1se d1spose of the 1ncome before it fe11 due

o

in order to convey the property to her’ husband or a th1rd party 24 Th1s

"restra1nt on ant1c1pat1on attached and d1sattached tot1es quot1es o) that

v‘f;1f the husband d1ed the property was freed from the restra1nt but 1f the

fwoman remarr1ed “the. restra1nt was automat1ca]1y re attached 25hf

b_“

N

The restra1nt on ant1c1pat1on was contrary to equ1ty s genera1 ten—

o

dency to promote free a}1enab111ty or assets, and the fact that equ1ty

‘nperm1tted such restra1nts 1nd1cates how remote was the 1dea of sex. equa11ty

el N
) - Fo . Coh . -

,g~20;',6ntar1o Law Retorm Comm1ss1on, supra n. 9 at 7

21. Brandon v. Rob1nsonq(18lJ) 18 Ves. 434, . S
7;22.]'Tu11ett3v, Armstrong (1840) 4. My, & cr. 377.

;;23}~”Snej1,jsupra nvb‘at 514,

“'“‘é&:"Ontar1o ﬁaw Reform’ Comm1ss1on, sugra n. 9 at 7.

2

"25,; Sne]]n.supra n. 6 at 514,

R




to equtty 1awyers and how- stronglyithey fe]t .that a marr1ed woman was

great]y in need of protect1on 26 As;Jenks put 1t27

"It is not d1ff1cu1t to see that to place a marr1edh
“woman in the legal position of a man, as regards her, . )
separate property, issto afford her very Tittle real . o
protection. A married woman needs to be protected,
‘not on]y against her- husband, bﬁt aga1nst herSelf "

°
i

The ch1ef d1ff1cu1ty w1th the reforms of equ1ty was that they
o -
"11berated“ on]y the daughters of the wealthy, as. Kahn Freund says
',“.1.‘ the ]1m1tat1ons of equ1ty were as- obv1ous as its acﬁ*evements “28‘

-The doctr1ne of the separate estate cou]d only be 1hvoked through the

h 0mechan1sm of a will or.a marr1age sett]ement and the 1atter was such a

cumbersome and expens1ve veh1c]e that on]y the°r1ch cou1d afford 1t 29 ’
vD1cey po1nts out that marr1ed women w1thout setb]ements were stg]] de-
pr1ved by the sever1ty of the common 1aw of the who]e of the 1ncome from -
the1ﬁ property but that probab]y th1s was-a comparat1ve]y small segménﬁ

of the soc1ety of that day and,attracted 11tt1e attent1on 3Of Furthermore,4-
a]though equ1ty enab]ed a marr1ed woman to d1spose of her separate pro—

perty by w1]1 °she acqu1red no testamentary eapat1ty w1th regard to her

- other property wh1ch was not techn1ca11y ”separate)propertyﬁ, chey 7ummed_7='

'r)' L : o o.. L S

26. 'Kahn Freund, supra n. 5 at 275. it e
27, Supra n.3 at 229 ”

'“28:' Kahn Freund, supra n. 5 at 276.-

“”29._~Khetarpa1, supra n.11 at 41

» ;30;1' Supra n.4 at 382 '_ SR f” SR
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up,the'situation»by saying that the outcome wou1d not have‘been too-bad if

28

Chancery had been able to supercede the common® ]aw and extend to all ma1r1ed '

o

- women the help it afforded those with marriage settlements but as it was,

the two systems of common 1aw and equ1ty ex1sted side by s1de, unm1ng]ed

unt11 the statutory reform, thus prov1d1ng one law for the rich and another :

A\
for the poor 3] -

Wh11e equ1ty never gave " a marr1ed woman true contractua1 capac1ty, i

that she could not make a contract which bound her personaﬂy,32 the con—

i

| cept of the woman's equ1tab1e separate estate gave rise to the beg1nn1ngs

of contractual capac1ty for the marr1ed woman. Un]ess expressly” forb1dden

' by the 1nstrument, she cou]d on1y Bind her own separate property wh1ch be—

'2..  STATUTORY REFORM

31, Sugra n. 4 at 383.

1onged to’ her at the t1me the debt was 1ncurred, she cou]d not bind pro-

.

perty she wou]d subsequent]y acqu1re nor property to wh1ch she was then :

ent1t1ed but which was subJect to restra1nt upon ant1c1pat1on 33

N

-~

£l

a) Property Rights '.;. R

Inbthe setond half. of the 19th Lentury, the soc1a1 transformat1on

a

wrought by the Industr1a1 Revo]utwn34 caused public opinjon to demand that A

~—

32'»’D“rra”t v Ricketts (1881) 8(.8.D, 177',”, L

33.'_P1ke V. F1tzgibbon (1881) 17 ch. 0. 454,

34, By 1870 a great]y increased number of women were capab]e of earn1ng

-good salaries as teachers %ws1c1ans, actresses etc See D1ch
. supra n.4 at 384 _ Ca : ,
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= <

the lega] status of the marr1ed woman and her property rights shou1d be-

adapted to her changed place in soc1ety 35 Dicey suggests that one of the

a

reasons for delay in statutory reform was that anx,changes 1n the 1aw "

affect1ng fam1]y 11fe ”a]ways offend the natura1 conservat1sm of ord1nary

. c1t1zens”

The under1y1ng po]1cy in the var1ous Marr1ed Nomen S- Property Acts

'was to secure for a]ﬂ married women the advantages a]ready enJoyed by thoseg

»

whose property was-in-.the form of sett]ement and, 1n generaly to g1ve

equality in status and. capac1ty and promote a/r/g1me of separat1on of pro-
7perty But the method used that of extend1ng equ1tab1e pr1nc1p1es, pre—'

"-c]uded the poss1p111ty of" a c]ean statement of the 1aw and resu]ted in a

S

ser1es of’ comp]1cated and often amb1guous statutes It has been suggested
that Eng11sh draftsmen a]ways shrank from general c1ar1fyung formu]ae,

’ “preferr1ng to achieve 1mportant reforms through ndmerous sma]l extens1ons

37

.to ex1st1ng ru1es Th1s method had" theoadvantage for the: 1eg1s]ature, of

'»avo1d1ng a revo]ut1on in fami]y 1aw and also safeguard1ng ex1st1ng equ1tab]e

— J

arrangements for the protect1on of fam11y wea1th by restra1nt on ant1c1—

p

pation. As sha]] be seen, the 1aw of property in ne1at1on to husband and

M

‘Y’W1fe proceeded ine genera1 accord1ng to the Eng11sh vaeonf 1ndependent and

vd1st1nct r1ghts rather than upon any assumpt1on of commun1ty of goods be—

twe@n them 38 BRI S IS PET T .,“ S

‘}(“ ‘

RSP-% e
o

35, Kahn-Freund, supra n.5 at 276.
f3365; Supra n: 4 at 385
" 37. *Potter, supra n. 2 at 276

e'38. ,Graveson-and_Crane; A Century\ot Family Law xiﬁﬁ (1957).-‘ \
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Touch1ng, in chrono]og1ca1 sequence, on the Prdperty Acts which affec—
ted marr1ed women in the Victorian era, the first of 1mportance was that
known as Ma11ns Act of 1857 which enab]ed a married woman to d1spose of
‘reverS1onary 1nterests 1n persona] estate as if. she were a feme so]e and .

—~to release or ext1ngu1sh her r1ght to a settWement out of any persona]

estate to wh1ch she m1ght be ent1t]ed prov1d1ng-the husband concurred and

. there was no restraint on a11enat1on 39

The biVorce aqd MatrimpniaT CauSeS‘Act of 1857'ga9e the married woman
‘ the status of a feme so]e w1th regard to property she acqu1red or 1nher1ted

dur1ng a period of judicial separat1on 40 Protect1on was a]so afforded a

; married woman agg1nst her husband or his cred1tors after he had deserted B

”

her wath’respect_to her earnings or property acquired after thevdesert1on,.

e

tsuch,be10héing to the wife asiif’she‘were a femejso]e;4]

./ p
attempt "to place the 1aw govern1ngkthe}property of marr1ed women on‘a
5 Just foundatmn“42 by c]ass1fy1ng the1r earn1ngs and sav1ngs as the1r own R
property, he]d and sett]ed to their separate use. 43 The rents and'proftts‘
‘pg39{ 20 & 21 Vict. c;57ﬂé.j. e TR
0. 21 & 22 Vict. c.85 s.21.- .
AL e
42. Dicey, supra n.4 at 384. B T AT

43. 33 & 34 Vict. c.93 ss.1 and 2.
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-of. freeho1d property a marr1ed.woman m1ght inherit were 11kew1se her sep-

arate property4 but Parliament's b11ndness to Just treatment is ev1dent

in a 1ater provision whereby, if a father dev1sed and bequeathed h1s

wea]th to his married daughter, the husband took 1tv(except’ﬂ200 in monhey)

but if the father d1ed intestate, the marr1ed daughter acqu1red 1t all for

her separdte use. 4? Ev1dent1y the ]870 Act, as or1g1na11y passed through
the House of Commons, would have genera11zed for a]] married women what
equity had prev1ous]y done for those with sett]ements but the House of

Lords drast1ca]]y reduced the scope of the B111, as 011ve Stone comments,46

TTt.is 1mprobab1e that a s1ng1e member of the House of Lords who voted on

the B111 had a w1fe w1thout property sett]ed 0 her separate use. Refusa]

',,j: to pass s the 8111 in its or1g1na1 form- was therefore an astound1ng example

of c]ass dwst1nct1on

The Married Women's Property Act of‘188247 effected the reforms.or1g1n—
a]]y conce1ved for the 1870 1eg1s1at1on, the ch1ef ‘of which was that a -

' marr1ed woman should be capab]e of/acqu1r1ng, holding and d1spos1ng by will
of any rea1 or persona] property as her separate property as 1f She were .
a feme sole, w1thout the 1ntervent1on of . trustees 48 -This app11ed to .
_property be]ong1ng to the woman on marrtage or acquwred thereafter and

1nc]uded earn1ngs or property ga1ned by her in emp]oymentfor by the exer- -

2

A

44. 1d.s.8. |
45, 1d. <7, Lol T S L SR RO

e

. 46. 'The Status of WOmen 1n Great Br1ta1n 20 Am J Comp L. 592 - - S
47. 45 %46 Vict. cap. 75. " R |

s

480 Id. s.1(1). b

31



cise of any_literary, artistic or'scientific ski11.49 However, the new

Iy

1eg1s]at1on left marr1age settlements untouched a]so retraints on ant1c1—

50

pation and did not affect any rights vested in the marr1age pr1or to 4

f

188251 It is of interest that by sect1on 20 of th1s Act a married woman
o w1th separate property became 11ab1e for the ma1ntenance of  her husband. y Hj._f‘
The married woman nas thus put on the same footing-as a. man with" |
‘regard to the ho1d1ng of property and the 1nc1dence of marr1age sett]ements,tua
even among the wealthy, dec11ned f The husband no 1onger had ‘&n estate
dur1ng the coverture 1n the w1fe s}freeho1ds as they had become in 1aw her
separate property and whereas, before 1882 “her chatte1s real were he]d 1n
:a k1nd of ;o1nt tenancy, so that on predeceas1ng h1m the hdsband had “them -
by his marwta] r1ght,:th1s was no’ 1onger $0. 52; Thus\a w1dower could o’
claim an 1nterest in h1s deceased wife's property acqu1red after 1882 if
she died intestate regard1ng such property The doctrine of fraud
| husband S m§r1ta1 r1ghts was ho 1onger app]1cab1e AFurthermore, the
band no 1onger had an estate by ent1ret1es 1n»any rea] or persona] estate
. conveyed or dev1sed to both spouses dur1ng marr1age, the husband and

. wife now held e1ther as joint tenants sor- as tenants in common, each be1ng

49. 1d. s.2.
50. Id. s.19. | | I P
51.. Bromley, Family Law 426 (3rd ed. 1966). 7

A

~'52. Brown, The Married Women' s PrOperty Acts 1870, 1874, 1882 & 1884
' 5 (6th ed. ]89]) ' , .

53./ AWard‘v Ward 14 Ch.D. 506 Thorn]ey v. Thornley (1893) 2;Ch,D.229f



.unt1] w1dowed 55

” SRR 33
" | -
' 54

ent1t1ed to one und1v1ded mo1ety w1th or w1thout the r1cht of surv1vorsh1p

4
N

However, the 1882 Act d]d not appear to have affected the common {aw pos-

ition regard1ng parapherna]1a, the wife had still no right in such property

Q

Pr1or to 1882 a marr1ed woman's, capacity=to make a w111 was genera]]y
limited in that '1n the absence of sett]ed properk?“ she cou]d only dev1se
real or personal estate where the husband -concurred, ‘such concurrence being

2

w1thdrawab]e at any time. By v1rtue of the- 1882 Act a marr1ed woman S

‘testamentary capac1ty increased .but not to the degree which m1ght have been

expected 1n that her will made dur1ng coverture operated on]y on such

separate property as she was posseSsed of or became ent1t]ed to dur1ng

e
coverture. 56 Thus, un]ess the wife, re- executed her w111 on becomlng dis-

a

covert, a will purport1ng\to pass atl her property was not effectua] to

d1spose of property which she might have acqu1red after coverture, for

‘example on her husband S death 60 for it had never techn1ca1]y been herc

separate property ,

a

54, Jupp v. Buckwe11 39 Ch.D. 148 But see Mander v. Harris 27 Ch.D.166.

g

55. Seymour v. Tres111an 3 Atk\ 358. B

56. Re Price, Stafford v. Stafford (1885) 28 Ch.D. 709.

60. Re Greene, Mansfield v. Mansfield (1890) 43 Ch.p. 12.




’

‘1t can‘nowfbe seen that while equa]ity of status and separation of pro-

perty,appeared together'as an extension of the conveyancing device of . equity, }ﬁ,ﬂwﬂ

they were really” two distinct unrelated concepts; but the fact that they were

intertwined in law meant that coexten51ve w1th/statutory separate property
‘rights were 1mprovements in contractua] and testamentary capacity. In"

‘ other words, the status of equa11ty of .the marr1ed woman was an adjunct of
her separaﬁ% property, the former ex1st1ng so1e1y for the purpose of the-

61 ~The fact that the newly acqu1red capac1t1es of the marr1ed woman

]atter
vwere not 1n abstracto but str1ct1y in re]at1on to her separate property -
"created prob]ems requ1r1ng subsequent amend1ng 1eg1s1at1on, both with re-
gard to property and to married’ women's 11ab111t1es in contract and: tort
as sha]] 1ater be seeﬂ‘ Me;nwh11e some Jud1c1a1 dec1s1ons subsequent

- to the 1882 Act tended to 1nterpret the new 1eg1s1at1on in'a restric- H

tt1ve fashion. For examp]e, In re Harkress & A]]sopp 5 Contract62

\1t was he]d that desp1te the 1882 Act, ‘a woman marr1ed since the Act who
. was’ a trustee of real estate cou1d not convey to a purchaser without her
husband s concurrence. 0n the other hand- in wasse11 v Le ggatt63 it was
held .that where a husband had wrongfu]]y,depr1ved h]S w1fe of. money to -
1wh1ch she was entitled as her separate property, she could recover 1t on
the husband s death with interest from his executors and the Statute of -
L1m1tat1ons was no defence There was a]so a tendency to weaken the effect

of restra1nts on ant1c1pat1on which had been. de11berate1y retained in

61. Kahn-Freund, supra n.5 at 278.
62. (1896) 2 Ch.D. 358. |
63. (1896) 1 Ch.D. 554.
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~married women 5 property 1eg1s1atlon, for examp1e, by ho]dlng that re—

straints d1d not applv to income accrued due on separate property64 and

'vby g1v1ng immediate effeet to a d1rect1on‘]n a will for payment of an

" absolute gift despite words restraining antitﬁpation 65 Restra1nts on

ant1c1pat1on, 1t may be noted, could not be included in a sett]ement on
66

a man. It was also held unequ1vocab1y by the courts that there was no .

‘ d1st1nct1on between the separate property of a married woman and property
) 67

settled on her for her separate use.

By the Married Women's. Property Act of 1884 f1nes and recoveries wer
abo]1shed 68‘ By the Marr1ed WOmen S Property Act of ]893 the w1dow s 1
ab111ty to dev1se property acqu1red on w1dowhood by a w111 executeg du 1ng

69

v coverture was removed; her will was now deemed to spe e/from the d te of

her death and thus included a1] the separate property held by her at that
time without the need to republish. Ag/hag/geei seen, where a married
woman predeceased her -husband w1thout dlspos1ng of her separate property

either 1nter vivos or by w1]1, it became vested in the husband; however

where the‘husband died 1ntestate hefore fheiw1fe,'the widow took oneAthird,a

64. Hood Barrs v. Heriot (1896) A.C. 174.

" 65. Hotchkiss v. Mayor (1896) W.N. 175 (12). <

66.Q_Montmorency, The Chang1ng Status of Married women (1897) 13 L.QIR. J8.

~67. Re Lumley (1896) 2 Ch.D. 694.
68. 47 & 48 Vict. c.14 s.1 -/
69. 56 & 57 Vict. c.63 s.3.



-~ or one half 1f there were issue. By the Intestates Estates Act of 1890, .a

////W1dow W1thout issuc was abTe to take the whole of the real and'personal
estate 1if not in excess of 500. 70 S1nce there were no TegaT r1ghts of
inheritance at EngT1sh Law, spouses could d1s1nhcr1t each other by will.
This unsat1sfactory state of affairs was remed1ed by The _Inheritance

I (FamiTy Provision) Act of 1938 wh1ch safeguarded the 1nterests of the

wife where the husband had left a will but failed to make adequate pro-

71

v1s1on for her; she could now apply to the courts for maintenance as a

#
-

dependant of the deceased ~

]

The Adm1n1strat1on of Estates Act of 1925 wh1ch aboT1shed dower and“

curtesy72 further enhanced a widow's pos1t1on where the husband d1ed 1n—

73

testate by g1v1ng her a greater 1nterest - and th1s trend was continued

By The Intestates' Estates Act of 195274 by wh1ch time the-w1dow had

genera]]y become the un1versa1 successor

“

<

_The Law Reform (Marr1ed Women. and Tortfeasors) Act'1935 anaTTy,

.,

aboT1shed the "separate property" concept, 91y1ng fuTT effect»to,the

e
vided that a marr1ed woman should "be capabTe of acquiring, hon1ng and

/E;:ht1p1e of separation of goods between husband and WTfe 75 The Act pro—

70. 53 & 54 Vict. c.39 5.46.

71.18N Geo.6, c.45. SR -
e e » ) . - ) ‘ . !‘ .
T727715 Ggo.5, .23 5.45. R i .
73, 1d. s.46. |

74. 15 & 16 Geo. 6 & T Eliz. 2, c.64.

o .

36

75.~'Hah10, Matrimonial Property Regimes: Yesterday, Today & Tomorrow (1973)

‘ ]T Osgoode L.d, 465 o - - v e -

@ -



. . . | ‘
disposing of, any property ... in all respects as 1f she were a feme

76

sole", and that all property held by her, being her separate property

immediately before. the Act, or be]onging to her when married after the
Act, or when subsequentTy\ﬁcqu1red by . her aFter the ALt .. shall be]ong

to hen 1n all respect as if she were a feme sole and may be disposed of

u 7

accord1ng]y This Act contained a proviso reta1n1ng ‘the va11dlty Of

restra1nts on ant1c1pat1on created pr1or to the Act but dec]ared vo1d any
78

| | Y

‘\>\\§\_____,____- //' ’

Placing the married womanlin the//ame positionTas an unmarried woman

such restraints created thereafte?‘

or man w1th regard to her prop rty threw upon her 11ab111t1es other than - .

v
i .

pure]y contractua] ones. For xamp]e,awhen the husband had been entitled
- to his wife's persona]ty he had been 11ab1e for: her funeral expenses if
vshe predeceased him!. Th ‘h_lts subsequent]y he]d that the Adm1n1strat1on !
‘_of Estates Act of 1925 was equa]]y app11cab1e to the estate of the wife

as to the husband amd therefore the w1fe S estate was 1iable for her funera]ﬁ
expenses 79

b) Liability in Contract.

The first statutory inroads on the married WOman's common law in-
capacity to contract was made in the Matrfmonié] Causes Act of 185780 when

<

T

76. 25 & 26 Geo.5, c.30 Part T s.1.
77. 1d. s.2{1).
78. 1d. ss.2(1), 2(2). o

"

79. Rees v. Hughes (1946) K.B. 517.

80. 20 & 21 Vict. c¢.85 s.26.

-y
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v

a woman, judicially separated from her. husband was (!hH)lO(l Lo sue-and be
sued as if a feme sole. . However this applied only te a very Fimited "

¢lass,of women ond the ma)orlty wore still unable to contract. Some re-

81

11of was obtained by tho Married Nomoh S Proporty Act of 1870 whereby

~ra marr1ed womdn could maintain ,an acbnon to recover hal carnings and other

property wh1ch was her soparato propvrty 82 ~Relief was-.also given to the

v

- husband who was”dec]ared no 1onger liable ' for his wife' s pve -nuptial con-

- tracts.

»

83 P]ac1ng tho-11ab111ty on a marr1ed woman for her pre nupt1a1

o

contracts worked an 1n3ust1ce on the wife' s creditors, however, who usually

found that there was nothing upom which to 1evy execution s1nce the wife's

, . . S i [
property was most]y vested in the“husoand Th1515tate of .affairs a]so made
[0

o )

it very d1ff1cu1t for a woman engaged to  be marraed to obtain credit. 8%

e &
o . @ o

e

The Marr1ed Homen s Property Act of ]874 attemp&ed to remedy th1s

° “a

b]under by repea11ng the relevant®sectibn of- the ]870 Act but limited the
husband S 11ab111ty for h1s wife's ante- nupt1a1 contracts to the extent

of the wife" s.property vested in h1m by W1rtue of the marrTage.85
AN ° - N ° : o

o . ¢

The most 1mpbrtant statutory reform in the V1ctor1an period was the

Marr1e§ Women s Property Act, of 1882 wh1ch w1th regard’ to contract

[\]

provided that the marr1ed woman cou]d contract and be liable w1th regard

1
G

A

 ,81.' 33 & 34 Vict. c.930" - . ﬂ‘ o - O
82. 1d..s.11. oo s S, o
8/3.>i_”s.1> o
é4.e“Brom1ey §ggra_n 51 at 272. . d» o

85. 37 & 38 V1ct c.50 ss.1,2., This was a1so aff1rmed in the Marr1ed
< Women's Property Act ]882 s, 14 ‘

2 ¢ PR . . @ . %
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2 as a‘feme so]e without the need /4

f, her property and sue and be Sued there#

to Jo1n heerusband 1n the act1on 86 Furthermore, every contract entered /4
1nto by hdr wa’s’ deemed to be w1th respect to and to btnd her separate prd21
perty, both that possessed ‘at t1me of contract and that subsequent]y ’7/', B
ed. 87 o f ,)‘u~ : SR P e

acqu1r
;e Wl : . ;
3 } i : . '//b

‘ LT : - =
A marrﬁedfwoman, in: respect of her separate property, could/’ot be

" made bankrupt88_1f carry1ng on a tragg separate from- her husbd/d and she
s o

’;v/cont1nued to. be 11ab1e to the extent of her segar%te proper y for a]] her,

o

pre nupt1a1 debts and contracts 89 Her husband however was" st1}1 11abLe,‘,.
: for pre nupt1a7 debts and contraets to the extent of property be]onglng °
to‘hTs w1fe wh1ch he had acqu1red i and S0 both cou]d be sued Jo1nt1y ‘

where a cred1tor sought execut1on aga1nst both of them 9lf Both ex1st1ng

and future sett]ements were preserved by th1s Act as was - the power to

7

1mpose restra1nts on ant1c1pat1on but no. 5uch restraants were va]qd agawﬁ/t v
debts dontracted by the w1fe before marr1age Jhd no sett]ement as to haveu
';' greater force aga1nst a w1fe s cred1tors than aga1nst any/man s cred1tors 92 e

‘t.\'_ . ° . . o P | : :,1’:’} \ | . \\ : ‘_“ . :

Lo

86, 45 & 46 Vict. c.755.1(2).

T s
88. .1g,t;;1(5)ﬁ-' .

e _Ig o —

v'utgé:' lﬂfﬁg" See. also Barnet V. Howard (1900) 2 Q B. 784 where held -

hot on]y was property sub ect fo restraint ngt liable in.eon-- .
dct but rema1ned not 11ab]e after husband s dea h- when restra1nt
~§ ad’ ceased R Cs . : O

. o e

©
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) she was not bound personaTTy

/

/ . ./, T " . E \L‘v‘,,v_
/. v i

40

: g
The techn1que of extend1ng the equ1tab1e doctrﬁne of separate property ‘

/

rather. than pTac1ng the marr1ed woman in the pos1t1on of a feme soTe had

/

. some unforeseen resuTts The marr1ed woman d1d not acqu1re true. contractuaT

‘ capac1ty in that onTy her separate property was bound by her contracts,

931 In add1t1on, 1f she were possessed of no,

5 separate prope{ty at the time: of entér1ng 1nto a contract, any she’ m1ght

subseQuentTy acqu1re was not bound therebb 94

e , S 5
R : \ T
The courts' treatment of: the T882 Act has been cr1t1c1zed on the

ground that the Act had been 1nterpreted 1n a "perverse]y narrow sp1r1t“'95

<

that whereas the Teg1s]at1ve 1ntent had been to- confer upon marr1ed women

3

the TegaT capac1ty of a feme soTe the Jud1c1ary ‘had been se1zed of the not10n

that there had been but statutory author1ty g1ven to the pr1or ruTes of\

/ s

equ1ty, w1th the consequent anoma11es to wh1ch reference has” Just- ﬂ T\;r

ST a

been made -~ Lt was«argued that tf the courts had adhered to generaT pr1n— ‘
s ‘a

--\ﬁ

;ﬁcmpTes of*contract, of a personaT obT1gat1on to perform a prom1se, ¢here

3w{tage of preserv1ng restra1nts on an£1c1pat1on 96

:had been ava11ab1e to them in equ1ty and th1s construct1on had the advan—

I o

EN

view that the reason for th1s approach of the Jud1c1ary was that the upper

'cTasses thought-they were mereTy extend1ng to other marr1ed women what "/_

o

.94. Palliser v. Gurne&‘(1887) 19.QB.D. 519,

93.-_Drayc0tt v. Harrison (1886) 17 Q B.D. 147 Scott v MorTey (1888)
=720 Q.B 120 where held that a arried-:woman coqu not be: comm1tted

., for. defau]t under the Debtors Act 1869, because there was ‘no personaT
vbt"11ab1]1ty : , coeon J

o

,TI95. "W1]T1ams, Cypr1an, Husband S . L1ab1]1ty for h1s W1fe s Torts (1900) 16

©L.Q.R. 1930
e } R R 2
_.96.»’Supra n. & at 388, R

S / '°/r ®

o,,., \v-e-): S

;fwoqu have been no need for amend1ng TengTat]on D1cey however Was of the S
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It appeared therefOre,othat the Gourts o) c0nstrued the Act thato1t '

. was not a quest1on of g1v1ng the marrted womaﬂ fu]l contractua1 capac1ty B

a

w1th 11m1ted 11ab111ty but that the marh1ed womah's capac1ty tp eontract

NY

wi depended on. her posse551on of property, a qua11f1caﬁqon "as 1rre1e«ant {o

her capac1ty o contract s’ er hav1ng blue eyes or austra1ghtonose“,97

And $0 defeated credators st111 found that the w1fe had a]] the r1ghts but

not the 11ab111t1es of 1ndependence 98. ~,3' n L ;%‘ SN el

. S
o _ L@ 5 .
o : L . ¢ a LI °
. Y e - . . - . .

TR \-uvc . ” s a

Anoma11es 1nathe 1882 A@t were removed by the Marr1edqwomen)s‘Property

Act of 1893 wh1ch prov1ded that a marr1ed woman was 11ab1e on her contractSD

whether she was possessed of sepatate pnoperty or not at @he t1me she en-
9
tered 1nto contgact = a]ways prov1d1ng that property subJect to restra1nt

@

or ant1@1pat1on shou]d no'ts be ava1§ab1e to, gat1sfy any contractua] 11a-

6

e -

<

99

b111ty . The 11a®111ty of a marg%gd wdmanvwas thus st1]1 propﬁtetary and N

0

not pgrsona] she cou]d not be 1mpr1soned For debt o? made bankrudt, un1ess

0 < - o

T e

1n bus1ne5500n her own account,[and s1n€e property SUbJECt to restra1nt ?4 '

<

,

was safeguarded the r1ch coqu st111 protectathe1r wealth fromecred1tors

v : ‘ . . @ . . ?
¢ o . g . Co : ERCIR N
B ) X el e ; : X L . - “o e .

a‘ R e : . ) b s o - - “v i . o

r°,;° W?th thebpass1hg of the- Law Reform (Marn1ed H@meW’& Tortfeasors) Act

A%

\
D

[

LS

of 1935 and the a%&]1t1onqu the separate estate, the marr1ed woman f1na14y

became persona]]y 11ab1e 1n respectqof her debts and contracts, capab]e of

- *'«.”:»;sg e e e
972, Notes (1891) 7 L.Q.R. 2050 ot e
v‘d98."Graveson & Crane, supra n.38 at 123 ti R :
99. "56 & 57 th c.63 sl LT e e |
/ : P ' ° gc':’—ta o
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o a marr1ed woman had thus become 11ab1e on’ pre nupt1a1 contracts w1th her

42

k :suing and being sued subject to bankruptcy- and enforcement of judgments

. 100

in a1] respects as if a feme sole. She was now fu]]y capable of en-

ter1ng 1nto contract not on1y W1th a third person but also w1th her

101

husband a]though_1n the latter -case %he contract had. to be more than

, { «
102 Th1s Act also abo11shed the husband's

103

a mere'domestic arrangement

11ab111ty for h1s wife's ante- nupt1a1 contracts and debts

And SO by 1935 the 11ab111ty of the married woh n.was equated with
that of the s1ng1e woman not on]y by eutab11sh1ng her capac1tv to contract
dur1ng marr1age°but a]so by regu]at1ng her: contractuaﬁ 11ab1]1ty dur1ng

,'marr1age w1thout reference to the time when the 11ab111ty was incurred:

\
V

, husband 104 S S h B ' Sl
S~
o . P . R v . T P . ‘ .
©oc) v o Liabiljfysin Tort. L e

?( A T e e e 4“ o 1 i
W1nf1e]d has descr1bed the En;?}sh 1aw w1th regard to tort pr1or to B -

1935 as gresent1ng ‘a rather barbarous hotchpot of hum111at1ng d1sab111t1es

i 105 - X

‘and scanda]ous 1mmun1t1es Another wr1ter w1th regard to tort, has

vdescr1bed the 1ast century as "a “f]]ght from the f1ct1on of conJugal un1ty”

]

° i L K ; . : ; o

qoo.'zs & 26 Geo 5s.1. oo G T e

10Tﬁ*Contract w1th her spouse had been- poss1b1e after the 1882 Act" but not
- before ‘as per Wills-d. 1n But]er V. 8ut1er (1885) 14 Q.B.D. 831.

102}VBa]four v. Balfour’ (1919) 2 K.B..

78}

103. 25.& 26 Geo.5 5.3,

N

104 Kahn;Freund?fThewLaw of Husbandb

d Wife 15 M.L.R. 140. ~ -
105. 14 Can. Bar Rev. 653 (1936). | )




) -cou]d not br1ng act1on aga1nst the deceased s estate for a tort comm1tted

- Q
-

'buffonVrelfection‘then says "...a c]oser examination of the halting, hesi- )

tat1ng course descr1bed by ‘the law would make one pause before f1x1ng such

a tage to the Derlod" 106 ' . S C R

The first breach 1n the common ‘law rule thatispouses could not sue
each, other in tort came with the Matr1mon1a] Causes Act of 1857 when such
act1on be%ame poss1b1e 1f a Jud1c1a1 separat1on order was in force 107

 After the Marr1ed Women' s Property Act of 1870 a married woman was’ ab]e to .

(3

ma1nta1n an act1on to recover ‘her separate property “aga1nst all persons

, \
n 108 which presumably 1nc]uded the husband Ih1s;produced both p‘

dwhomsoever
s anoma]nes’and 1nJust1ce3' it was anomalous that the husband- cou1d'not sue
”hlh1s w1fe for her damage to h1s property and that there was no act1on pos -
/hks1b1e between them for other wrongs such as s]ander, and it was unJust |
that th1rd party r1ghts cou]d be pre3ud1ced 1ﬁ~the tortfeasor and the‘

103 Furthermore on.the death of a spouse the surv1vor

&

. v1ct1m were married.
i

‘dur1ng marriage nor could this be done after a. decree of d1vorce 10 ,

The main reform came, w1th the Marr1ed WOmen S Property Act of ]882

'wh1ch hav1ng recogn1zed ‘the marr1ed womah s capac1ty tg,acqu1re and dea]

coee
. L . . >
Lo o . B : ‘ : 5 ;

106 Supra n.20 at 90. - S S Sl \
1107. 20 & 21.Vict. c.85 5.26. But the prohibition was reintroduted in 1935
108. 33 & 34 Vict. c.93 s.11.. " “ -

109;‘Brom1ey,'Fami1y Law 279_§3rd:ed: 1966)% - e

_110. Philips v. Barnet (1875) 1 Q.B.D. 436. . . e
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w;th her separate pApperty, made her 11ab]e for her ante nupt1a1 torts to

T She cou]d now sue-and be sued in tort

" the extent of such property
/i: w1thout joining her husband in the act1on”2 but "no husband or w1fewsha11
, be ent1t1ed to sue the .other for a tort“ 113 There* fo]]owed‘a series of

cases concern1ng the extent of the husband's 11ab111ty for h1s w1te s torts

114 °

; during marr1age after 1882 cu1m1nat1ng in the House of Lords dec1s1on

of 1925 in Edwards v. Porter that, notw1thstand1ng the 1882 Act the hus—

band _remained ]ﬁab]e for the torts of the wife comm1tted dur1ng marr1age,

o | . ; \

un1ess the tort was d1rect1y connected w1th a contract between them and

was the means_ of enforc1ng it. 115 This decision supported the v1ew that

°

“the 1882 Act wds a property Act enly, concerned with propr1etary rather

than/persona1t11ab111ty and was not concerned with the status of marr1ed

women as a c1ass The decfsion of the House of Lords met w1th strong
opp051t1on on . the ground that the 1882 Act had intended to . re11eve the

K husband from 11ab111ty, the common law f1ct1on of legal un1ty having. been

116 :

\d1ssolved Many condemnded the Edwards v. Porter 1nterpretat1on of the

1882 Act as be1ng 11log1ca1 and unfa1r, as W1nf1e1d sa1d]]7 " The resu]t

f was that it m1ght we]] be: 1ess expens1ve for a ‘man- to keep a dog w1th a

u

1145 & 46 Viet. c.75 s.13.. S
Mzomdosii2).
M3 Id.os2. 2

]

114, Seroka v. Kattenburg (1886) 17.Q.B.D. 177; Cuénod v..Leslie (1909)
~ TKB. 880, _ L Sl RO

015, (1925) . c.1.

~116. GraVeson & Crane, supra n.38 at 93a

117 Textbook of ‘the. Law of Tort 124 (6th ed. 1954);

e
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savage temper than to marry a wife with a venomous tongue.."

o
) i

In 1934 a Law RevisionvCommittee was established to examine,'inter‘.,

e

-alia, the husbandfs Tiability for his wife's torts and the marriedeomandsg

liability generally in_tort and contract.
N " \ : .,

118 The recommendations: of this

Committee were {mp1emented in the Law Reform (Married Women and Tortfeasors)

Act of ]935 which, as has ‘been seen, effected reforms in property and con- d

tract, as we1] as tort.

119

- \ !
. '.

[

_ The 1935 Act enab]ed a married woman to sue and be sued and be 11ab1e

1n tort as’ 1f she were a feme so]e, subJect to the pr®v1s1on in the 1882

Act that ne1ther husband nor w1fe cou]d sue the other in tort. 120 .The Act

b'express]y abso1ved the .husband " qua husband from 11ab111ty for- h1s w1fe s"‘

o

v torts comm1tted e1ther before or after the marr1age 121 As one wr1ter has

\\ .

119.
" 120.
121
J.iéz.

said ”. dn effect Par11ament had” demanded from the marr1ed woman the

pr1ce of her 1ncreased freedom

" 122

11ab1e howe%ér, on a pr1nc1pa1 -’agent basis or ifl the w1fe were his servant

118.

'25'&‘26‘Geo.5fc.30.

tKahnéFreund Incon51stenc1es & InJust1ces 1n the Law of Husband "& - W;fe
- (1952) 15 MokLR. 133 o S

_IQ.'er]:

=3

d,s.3. °

_Brown M.;(1936) 14 Can:. Bar Rev. 265.

The husband st111 could be v1car1ous1y T



o

acting in the course of her emp1oyment:]23

Failure to renove the d1sab111ty of spouses to sue each other in tort

a remnant of the f1ct1on of Tegal un1ty, was found by many to be “d1s—

tress1ng and emb1tter1ng w124 Kahn- Freund po1nts out that the d1ff1cu1ty

with the 1935 Act was not SO much qpat it did not make poss1b]e proceed1ngs

in tort between spouses, as* that 1t fa11ed to abo11sh the common Taw ru]e

against substant1ve liability. 125 He dep]ored the consequences whereby

" a th1rd party suffered because his Jo1nt tortfeasor _happened to be the .

spouse of the v1ct1m and” the substant1ve rule .against tortious ]1ab111ty '

of spouses prevented ‘the ]1ab111ty being shared ]26 Th1s s1tuat1on was not

\

remed1ed until the Law Reform (Husband and W1fe) Act of ]962 in. Eng]and

" which prov1ded that each spouse should have the same r1ght of?act1on

aga1nst the other in tort as 1f they were not marr1ed ]27,

»d) Cr1m1na1 Proceed1ngs & Ev1dence

As has been noted when d1scuss1ng the common 1aw, spouses coqu not

stea] from each other because of the notional ‘unity of possess1on With

the extens1on of the concept of Separate property, however, it became

neqessary to mod1fy th1s rule 1n order to g1ve property 1nterests the pro—v

tect1on -of the criminal 1aw On the other handP public th1nk1ng.was not

L Q

. = /
b . , : ©

123.
124.

4125

L 126.
© 27,

.tSupra n. 118 at’ 146.

BhomTex,”supta n.51:at 279.- A ,,.\;
Winfield 14 Can. Bar Rev. 653. . | f“f}

SeeyChant v. Read (T939) 2 K.B. 346.
10 & 11 Eliz.2 c.48 5.1.

%
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yet prepared to abandon the old rule comp1ete1y]28_and So-a comprom1se was

ach1eved in the Marr1ed Women's Property Act of 1882 wh1ch pr0v1ded that
either spouse was capab]e of stea]ﬂng the other S property prov1d1ng they
were not 11v1ng together at the time of prosecut1on and that they were not
Tiving together at the time-of the offence un]ess comm1tted by one spouse '
when leaving or desert1ng the other ]29 The courts subsequent]y he]d thaf
the offence could be estab11shed without regard to the conditions in the

. proviso “in the absence of ev1dence by the defence wh1ch wou]d establish

the defence under the prov1so ]30

~@

o LY

Former]y a wife's property was protected against her husband but the

reverse s1tuat1on d1d not obta1n This s1tuat1on was-remed1ed by a recip—
roca1 prov1s1on in the 1882 Act so that any act of the wife- aga1nst her
husband 'S property w0u1d make her 11ab1e to cr1m1naﬁ proceed1ngs by her

'husband ]3] .

The above ment1oned prov1S1ons were rep]aced in the Larceny Act of

1916 132 However, in a subsequent case it was argued that the common law

i d1sab111ty of a marr1ed woman to stea] her husband's goods had been d1sposed

o

128.-Brom1ey;_§upr§_n.51 at 283. _

129. 45 & 46 Vict. c. 75/5 12. - . L o
130. R. v. James (1902 ] j&B 540. | - s )
131. 45,2 4 V1ct .75 5.16. R

132. 6 & 7 Geo. 5 c.50 s: 36 T

o I -

iy



of but it was he1d that the amendment to the 1aw had not been great so that
a wife comm1tted no crime when tak1ng the husband's "goods unless taken
when 1eav1ng or desert1ng 133
: |
_ The common lawlpresumption that a wtfevcommitting an offence must ;“
have done‘so undér the coercion of herbhusband was by now 1ncongnuous with
the married women's comparat1ve1y emanc1pated status. Consequent1y, the
Criminal Just1ce Act of 1925 abo11shed this presumptmn]34 but with ‘the
vprov1so that it shou]d be a good defence for a wife to prove that the
of fence had been comm1tted in the preserice of, and under the coerc1on of
the husband The burden .of proof was thus sh1fted onto the w1fe The
scope of ‘this defence appeared to be w1der than the presumptaon 1t re-
placed in that the Act appeared to extend 1t to m1sdemeanours 135°

3o \
\ .

Ntth regard to evidence, as has been seen, at common ]aw a spouse
cou]d not give ev1dence for or - aga1nst either the other spouse or. the
other party to an-action. The Evidence Amendment Act of ]853 however,
enabled a-husband or wife of a party to become a perm1ssab1e w1tness,for

the party and a1so to g1ve evidence for the other side. 136 It was/a1so

provided that noth1ng in the Act shou]d render e1ther spouse competent

o

133. R, v Creamer (1919) 1 “K.B. 564
134. 15 & ]6 Geo 5 c.86 s5.47.

135. Mendes Da Costa 1n Graveson & Crane upra n. 38 at 169,

136. 16 & 17 th .83 s.1. o E



— 138
any communication made one to the other during the marr1age

or compellable to give evidence for or against the other in any criminal

137

;poeeéding © and that neither spouse should be compeT15b1e‘to disclose

It was

held with regard to the latter case that even after divorce the w1fe
cou1d not be compelled to g1ve evwdence against her husband concerning

what had transp1red dur1ng-the marr1age‘on‘the ground ‘that there should

139

never be a v1o1ation of marital'confidenee This appegrs to have been

reversed by a more modern case however. ]40\\This\giff?e in the law paved
the way for furthen changes resu1t1ng from greater emanc*ba~’on for

women.MT The Married domen s Property ‘Act of 1882, having enab]ed a

marr1ed woman to ‘sue her husband to protect her separate property, it

became necessary to perm1t her to give. ev1dence against her husband //fhe

",]882 Act‘therefore prov1ded that"... in anyvproceed1ng under th]s section

a husband or»wife‘sha11'be'competent to give evidenee'against each ‘other,

’anyxstatute or rule of law to the contrary ndt%fthsmanding w142 Thus the

criminal Taw of’évidente\ias altered as far as proceed1ngs under the 1882

Act were ‘concerned ‘but as regards all other prosecut1ons the common 1aw

140. Shenton v¢ Tyler (1939) 1 Al E.R. 827 C.A.

141, Nokeshinanaveson.& Crane, supra n.38 at 144. = "

137. 1d. s.2-

138. 1d. s.3.

139. 0'Connor v. Marjoribaiks (1891) 4 M & Gr. 435.

T g

o

142. 45 & 46 Vict. ¢.75 s.12. . . o
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~rule still prevailed.]43 It is to be noted that while the protisions of
the 1882 Act made a spouse a¥competent witness, it did not make a stUSe
. a compellable witness against the other. Funthermore, while the 1882
Act rendered a wife Tiab]é to criminal proceedings .for acts to her-hus-

144

band's property under the Act, it was-subsequent]y held by the courts

that in such an action the husband cou]d not g1ve evidence against the

145 This unJust situation was*remed;eg\bz‘the Marr1ed WOmen s
/

Property Act of 1884 which prov1ded that the-husband or the wife of the

- wife.

‘ accused should be both competent and compe]]ab]e witnesses. 146 The

*‘~Cr1m1na1 Evidence Act of 1898 then, whether by acc1dent or des1gn, stated

that a w1fe shou]d be.on1y a competent w1tness for the Crown in prosecu-

tions under the 1882 Act 147 it made no mention of the 1884 Act which may

°lxhave been 1mp11ed1y repea]ed thereby and so there have been conf11ct1qg
.dec1s1ons as. to whether a wpfe is a compe]]ab]e witness in such c1rcum—

stances. 148 ' . . o

~With regard to adultery cases; the.Evidence»AmendMent Act of 1853"
N . ' C ‘ -
143. Brown, SUp}E n.52 at 92; Ph1111ps v. Barnett (T876) 1 Q.B.D. 440

144. 745 & 46 Vict. c.75 s.16. ' & : -

145. The Queen‘V. Brittleton 12 Q.B.D. 266.
146. 47, Vict. c.14 s.1. -
. 147. 61 & 62 Vict. ¢.36 s.1. - ' | -

1 148.°R. v. Moore (1954) 1 W.L.R. 893 at 898; R V. Algar (1954) 1:Q.B.
. 279 at 288, | ,

o
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specifically provided that neither spouse was ompetent or compellable
to give ev1donCL aga1nst the other, 149 W1th the estab]1shment of the new
Divorce Court in 1857. howeyer, and the need to try matr1mon1a] causes Tike.

Other dCt]OHS, the law was changed by the Evidence Further Amendment Act

I

of 1869 so that spouses cou]d witness against each other in proceed1ngs
instituted in consequence of adultery. 150 It was never c]ear whether such

evidence was compe]]ab]e but in 1948 The Court of Appeal dec1ded that it

wés 151 The contrary, however, was established by statute the following

vyear.]52 i‘, ' , ' . | -

pasy

©

-,

The genera] common 1an rule that a w1fe could not g1ve ev1dence
against her- husband in cr1m1na1 proceedings gave rise to difficulty when
‘the offence was persona1 v101ence by the husband agalnsg the‘w1fe and it..
"appears that in fact wives were perm1tted to sa testify. 153 ;he Court of
Criminal Appea] dec]ared in 1931, hoyever, that a wife was not on]y‘a(

competent but also a compe]]ab]e witness in sucg ciréumstances.154

By the Cr1m1na1 Evidehce Act of 1898 the accused S spouse became a

competent w1tness for the defence but only the accused might call for the

<

149. 16 & 17 V1ct c.83.s.1. . .
150. 32 & 33 Vict. c.69 s.3.
151, Tilley v. Tilley (1949) P.240.

152. Matrimonial Causes Act (1950), 14 Ged™6 c.25 s.32.
153. Nokes, supra n.141 at 147.
154. R. v. Lapworth (1931) 1 K.B. 117.



‘discontent resulting from abuse§ by the ecclesiastical .courts

: : o He
o } ! v o 4

Al \') 0
spouse's testimony and the rule against disclosure of matrimonial communi-
‘ Y - A ,
A .

s ' Lo I B3 - ; .
cations was extended to cr1m1%%@ proceddings. Furtficrmore, after

0
A VO RN v .
‘§?31c1a1 separation) a spouse was jncompetent
’ 0
erning matters which occurred during

156

e

divorce (but nntﬁannu]ment ar

Y g

to testify agajnst the acgu;

marriage if incompetent t6 do sO while the marriage subsisted.
: g . O
!
-

6) Mqtrimonia]uRelief

Ty

@

u - , . -
The Matrimonial Causes Act of 1857137 marked the introduction of
modern.divorce law. " The prjncipal cause of reform was. the widespread

hich had

©

Jur1sd1ct1on over matrimonial ang other matters 1331 Anothers?

bactor was
the proh1b1t1vé cost of @atr1mon1a] re11ef‘w@1ch barred women 1n general”
aWd all but the most wealthy from gchirinq such reTief . The intent of
the Commissian, upon whose f1nd1n%§ the 1857 Act was framed was not to*

add add1t1ona1 grounds to the existing one of adu]tery fdr .divorce, but

t0 establish a' new tribunal and to 1eg1s1ate upon pr1nc1p1es 6f law which

were deemed to exist at that t1'me.]59 'And ) the‘bﬁd ecclesiastical
Jurisdiction 1in matr]mon1a1 causes wasuabo11shed and new secular courts 'i/”
. d

estab11shed

~Jhe. former Jur1sd1ct1on of the ecclesiastical courts in

<
o -

oy B RS

155. 61 & 62 Vict. c.36 ss.1(c), (d). =~ : v

‘15§. Bromiey” supra‘h.51 at 285. . ‘vogo

157. 20 & 21 Vict. c.85. _ .

158. Kitchin, A History of Divorce 182 (1912).

159. Kitchin,»s%pra at :183. i o v

o B ¥
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LR "re;Bect of d1vorce a mensa/et thoro, of nu111ty of marr1age of resti- .~
‘,tut1on of conguga] r1ghts and: of 3act1tat1on of marr1age, were vested _

~1n the new secu]ar D1vorce Court ]60 a,decree of Jud1c1a1~sepafat1on

p]ac1ng d1vorce a mensa et thoro 161 Judicial separat1on was now qbta1n—

“_abl //n grounds of, adu]tery or crue]ty and on desenm1on w1thout cause for a
./2//two or mone yeahs ez 03'h' o oo *’/": G .

D1cey s appra1sa1°of the 1857 Act was that it was “a tr1muph of in- 5
”163

Ne

. d1v1dua11st1c 11bera11sm and of common Just1ce but th1s may have been o

“an over]y opt1m1st1c view. The Act enab]ed a- husband to d1vorce h1s w1fe

for adu1terv and sue the correspondent for damages The w1fe, howeYer i,f‘ ;“}"

\

: ‘,c0u1d only obta1n ‘a d1vorce‘where she cou]d prove desert1on, crue]ty% *fﬁf'ec}féh‘°

164

'( ;-'b1gamy or 1ncest 1n add1t1on to adu1tery, _ she had no correspond1ng

/. P

htact1onvfor damages Attempts to obta1n d1vorce for women on the so%e'

ground of adu]tery were stout]y res1sted both by the Government and the 7, 7

'}_»-”;.Church 165 .' v a\v _(// _'/.’;.7 . , o \f - 8 o - | e "/: -
- o y " ‘ . o ,’ St » : i : g ~a>> L 235,:: RS /:4 ..
SN S e e il S e Py 'ﬁ,} e Tt

e T T T T %V T

i:Q 7‘hfw Amend1ng 1eg1sﬁat1on\of a procedura] nature fo]]owed 1n subs

3years wh1ch ame]worated somewhat the pos1t1on of- th; 'rr1ed woman, but

K
, her access to the courts was stL]1 govern,

7 ,“

:by her f1nanc1a] resourceS'

- over wh1ch as has been seen, sh//had 11tt1e contro] at th1s per1od A

{E .f1166:e20'& 5 Viet?<2;85ds,o;{ “:jQ:i:J; ~ja'm’;. e:hgjfu;;o‘i;“ . ‘;/v‘»t "i_;;f*
1620 Idv sa6 el |

6. M n.4 at 7. T e S e

_»164&21«\hc5’c 85 s. 27 KT ,, T ) @

165 “Kitchin, supra n. 158 at. 185 Dav1es, Matr1mon1a1 Re11ef 1n Eng]1sh s
oo Lawin Gravesoniand® Crane, supra n 38 at 31/ L
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f *ther TacP of 1ncent1ve to seek matr1mon1a] re11ef lay in the sociail:-

/ a

'~t' st1gma wh1ch attached to d1vorce at th1s t1me, aTthough att1tudes graduaT
/

] ;/v reTaxed 1n th1s respect As evidence of a grow1ng tendency to equate the
S e o
Y j
/f»,fﬂ“pU§1t1on of husband and w1fe the graduaT change in- the 1nterpretat1on of ;
/,/ . < 6
crue]ty has been 1nstanced from the requ1rement of phy51ca1 pa1n to that

166

of mentaT suffer1ng

P
N - . S
. .

In The Matr1mon1a1 Causes Act of 1884]67 the decree,of rest1tut1on

R & ’Ws

168

:/proh1b1ted attachment enab]ed the court to order ma1ntenance or

vw‘settTement of property,1n favour of the pet1t1oner and ch1Tdren of the

marr1age,]69 and decreed that fa1]ure to comp]y w1th an order for res— o

\-:

‘t1tut1on of conJugaT r1ghts wou]d be tantamount to desertlon w1thout

r asonabTe cause gnd 1t enabled Jud1c1a1 separat1on to be granted before-v"

~_,,/tﬁe prescr1bed two year per1od ]77, The pr1nc1p1e use made of, th1s Act wa

= o

for d1vorce 1mmed1ate1y w1thout Ta1t1ng for the\statutory two year per

-
Cu g

: of con3uga1 rights was g1Ven a new s1gn1f1cance Under the Jur1sd1ct1on.
_of the eccTes1ast1caT courts th1s was the only remedy for desert1on, and

‘QSGbed1ence t@ such a decree wa’s pun1shabTe by attachment The 1884 Act _]

Ty

s

192,

: TbGlfMontmorency, Supra n. 66 a
v”,157;;47 & 48 V1ct c. 68
168. 1d. s.2. |

o
i

L fTGé.jlg;;s.3,‘
f“]70. ld;ds;sf'i
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to run, prov1d1ng she” had oQEa1ned a decree of rest1tut1on of conJuga1
171 ’ ' ’

‘{n o

r1ghts

-

4 The 1nequa11ty wh1ch was st111 ev1dent 1n matr1mon1a1 matters appears

o

to have der1ved from the presumpt1on that adu]tery was a more heinous |

offence 1n a woman than in a man and so, desp1te the arguments of the

D1vorce Roya] Comm1ss1o@ of 1912 that “;.. 1n pr1nc1p1e there can ‘be no ade-“'

,quate reason why two persons, who enter 1nto matr1mon1a1 re]at1onsh1p,
shou]d have a d1fferent standard of mora11ty app]1ed to them” 172 this

anoma1y regardﬂng aduTtery in- d1vorce Taw perswsted unt11 1923 By The

©

‘Matr1mon1a] Causes Act oftthat year the spouses were put on, an equa] foot—

i

1ng by enab11ng the w1fe to pet1t1on for d1vorce on the ground of adu]tery~

‘ 1mp11c1ter ]73

But the@pee\ffor further reform was much in’ ev1dence It was be1ng

©

rea]1zed that désert1on for @ 1engthy term was as d1srupt1ve of a home as

adu1tery and that the present 1aw prov1ded no re11ef for the w1fe unab]e

"to trace her husband and obta1n proof of hws adu]tery Furthermore, wh11e

‘crue1ty had 1ong been a ground for Jud1c1a] sepangigkn, 1ncurab1e 1nsan1ty\fﬂ

'presented an aspect of- 1nvoluntary”act1on for wh1ch the current structure

»nv

‘Aof matr1mon1a1 re11ef based on the matr1mon1a] offence prov1ded no re—
174, e L ‘ ’ :

;

’ course

';i7T,\Dav1es, 5upra n. 165 at 3]8

"172A'Graveson and Crane, 5upra n.38 at 319

:*173:~13 & 14 Geo 5 ¢, 19 5.1,

174.vDav1es, supra n. 165 at 320.
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o
took the above factors into

The Matr1mon1a] Causes Act of 1937]75

account by prov1d1ng new grounds for divorce. E1ther spouse was now per-

E+1

m1tted to base the pet1t1on on the other's crue]ty,von desert1on for three

176
years or, in certa1n cond1t1ons, supervening incurable 1nsan1ty

Act de11berate]y om1tted_deﬁ1njtions of these grounds and-subsequent1yi

‘the courts, cautious1f if not‘uﬁwi]]ing]y, were‘1eft to”evo]ve their own

L 4

5'definitions The resu]tant d1ff1cu]t1es, together w1th more modern 1eg1s—

n - w
-1at1on w111 be d1scussed in a later chapter b

3. CANADIAN LEGISLATION \

o~ e
The 1aws of Canada, 1n ‘the common 1aw Prov1nces, have been based on

the 1aws of England. ]77 The Br1twsh North Amer1ca Act'. of 1867 relegated
author1ty on certa1n matters to the Federa] Government and on others to
the Prov1nc1a] Leg1s1atures Matters com1ng w1th1n the purv1ew of the.

Prov1nc1a1 Leg1s]atures were those of a ]oca] and pr1vate nature wh1ch

178

”'1nc]uded property and c1v11 r1ghts those‘w1th1n’the federa] juris-lati

T175 v Edw. 8 8 1 Geo 6 c.57. ‘_§\#\ -

]77’ See generally Ontario Law Reform Commission: Property SubJects (1967)
= “Ontario Law Reform Commission Report on Family Property Law (1974);
daidy Matrimonial Property Law 1n the Common Law Provinces of Canada
n Fr1ed@ann supra -n.5 at 239; . Hahlo, supra n.7 at 465;  Bliss
“»Canadian History in. Documents, 1763 1966 (1966) Khetarpal, supra
n.11 at 39; Ontario Law Reform Comm1ss1on - Separation & Divorce
- Support Ob11gat10ns (1969) .- - o SR

'178. Br1t1sh-North Amer1canvAct‘s.92;e
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diction were those not w1th1n the provincial. Jur1sd1ct1on and spec1f1ca11y
179 A

'1nc1uded marriage and d1vorce
£
=~ Unlike the Un]ted States of America no. provisions‘concerning the”

r1ghts and ]1bert1 s of the c1t1zen were 1ncorporated in the Canadian con-

st1tut1on apart from the provision concern1ng civil r1ghts ment1oned above

‘However,‘1n v1ew f the fact that the Equa] Rights Amendment to. the American

a

const1tut1oh met/ with such d1ff1cu1t1es in obta1h1ng sufficient rat1f1cat1on

to brwng 1t into force, it is doubtfu] whether the status of women “in emwmww;W:mwwﬁw

Canada wou1d have been improved by virtue, of such a c1ause in ‘the' Canadian
180

°

A\

<const1tut1on

Lfef Wh11e the genera] pr1nc1p1es of Engllsh matr1mon1a1 property law have :
been adopted by each common law provincial 1eg1s1ature, the various pro—

'v1nces have not fo]]owed Eng11sh precedent ent1re1y and have var1ed one

_from the other in the 1eg1s1at1on enacted For examp]e, the concept of
“the wife's separate property” was preserved in Ontar1o, a]though abandoned
in all other prov1nces, and dower, curtesy and restra1nts on ant1c1pat1on
vst1]1 ex1st in theory in Ontar1o while 1in A]berta, Man1toba, Saskatchewan

and Br1t1sh Co]umb1a dower and curtesy have been rep]aced by homestead

181

“1eg1s]at1on However, in the common Taw provirnces a marrwed woman, by

: Y
& [

179. 1d. s.91. "

L

180. Labour Canada" Uomen S Bureau ‘73 26 (]974)

) 181. Hahlo, Matr1m0n1a1 Property Reg1mes (1973) IT Osgoode L Jd. 465

~

CEe
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v1rtue of ;each province's Married WOmen s Property Act ]82 has the civil

183 S1m11ar1y the 1aws of '

‘capac1ty and property r1gh¥s of a feme sole.
Canada and the prOv1nces concern1ng the persona] “rights of marr1ed women,
their c1v11 capac1ty in genera] and pos1t1on 1n cr1m1na1 law - matters, has

c]ose]y fo]]owed the Eng]1sh pattern These w1]1 be discussed in the

* following chapter. -~ | o

‘54.'K COMMISSIONS ON THE'STATUS OF WOMEN "

a) The‘United Natﬁons

The Un1ted Nations nas always been committed to the pr1nc1p1e of
equa11ty between men and women and as a move towards th1s goal in 1946 it
set up a Comm1ss1on on the Status of Woman One of the ch1ef concerns of
this Commiss1on was the legal status of married women and at an early

~ session it recommended as -a prime obJect1ve “fu]] equa11ty of atl c1vi1

)

o

1951 c.92.

~ 182. Married Women's Property Act R.S.P.E.I. .
"+ Married Women's Property Act R.S.N.S. - 1952 c. 168. . -
Married Women's Property Act R.S.Nfld. 1952 c.143. >
~Married Homen’s Property Act R.S.N.B." '31952 c.140.
Married Women's Property Act R.S.A. < 1953 ¢.193.
Married Women's Property Act R.S.M. - 1954 c.156.
~Married Women's Property Act R.S.B.C. 1960 ¢.233.
‘Married Women's Property ‘Act R.S.0. 1960 c.229.
Married Women's Property Act R.S.S.

1965 ¢.340.

183. Khetarpal, supra n.11 at 44.
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rlghts, 1rrespect1ve of nat1ona11ty, race language or religion, including

among others: 184

& o °

1. Marr1age ﬁ?eedom of choice, dignity of the w1fe,
monogamy, equa] right to d1sso1ut1on of marr1age '

2. Guard1ansh1p Equel rights to guard1ansh1p of her
own and of ch11dren , R ,

o (
3. Nat1ona11tx R1ght to keep her own nat1ona11ty, and
the right of children to choose the natignality of
. "~ the mother upon the1r atta1n1ng the age of majority.

4, Legal Capac1ty Equal r1ght to enter 1nto contracts
and to acquire and dispose of 1nher1ted property-

5. Dom1c11e A married woman to-have the same right to
estab11sh domicile as a. man or.a 51ngle woman. . ' ’

Consequent]y, in 1955 the Secretaryxﬁenera] of the Un1ted Nat1ons was

‘,requested by the Commission to prepare a report on the legal status of

‘married women. Th1s Report noted that in a 1arge number of countr1es v }
'marr1age had the effect of depriving man of a number of 1mportant " . -
persona] ‘and property r1ghts due to the fact that the husband was trad1— "

t1ona11y cons1dered the head of the fam11y, vested ‘with comp]ete author1ty

over wife, children and property The Report a1so noted that while, in

the 1ast ten years, women had acqu1red more rights and 1ndependence,

"the root of d1scr1m1nat1on aga1nst women in private Taw st11} lies' in- the

subord1nate status of marr1ed women. w185 Pertinent resolutions subse-

quent]y adopted, by the Un1ted Nations were: 186

e

¢._S : ‘ ‘V . ‘ . B o h
184. U N‘ Comm1ss1on on. Status of WOmen Legal Status of Married Women 1/(

e
_|,* %

975).

185 Supra at 3.
186. "U.N." General Assembly Resolutions (1957) 503D (XVI), 547 I (XVIII).

-




1.. That all possible measures.be taken to énéure equality
of rights and duties of husband and wife in family
matters. : :

2. That Member States take all necessary steps to eliminate
.= such discriminatory provisions (depriving the wife during
" “marriage of her property rights)u from their Jegislation....

<

/ °

B
\e

Recpgnizing the subordinéﬁe, restricted anq/fotal1y uhequa] role that
. - . ' . ’ / 2

women have been required by society te play down throggpﬁ;hé‘fgnturies -
particularly in the'morelﬁaékWérd countries - af]ong—term Uhitediatiohs‘

L.y
“ p

program was instituted in 1962 for the advancement of women in genera].]87
The basic objectives of the program. were;

/

a) To promote. the universal recognition of -the dignit nd

: “worth of the.human person and of the equal rightsfﬁ

of men and women in accordance with the Charter of

the United Nations and the Universal Declaration of 7L

Human Rights. . . )

N - . o . .

b)  To enable women to participate fully -in the-develop-. :
A ment of society in order that society may benefit
from the contribution of all its members. . - o

' ' oy Eh ,
c) - To stimulate an awareness among bo%tgmen and women

‘of women's full potential and of the importance of
their contribution to thg;deve]opmgnt of society.

The Committee on the Status\of Women has éndeavoubéd to promote
internationa] Tegal standards through various jnStruments adqpted by the
ijhited-Nation's General Assembly suﬁh as-the Declaration of the Eﬁiminatjoﬁ
6f Diécriminétfcn against-Women (1967). The Committee on the Stgtys of,_ |

Women has found that while many countries today pay 1ip service to the

LY

187. .See generally WHorld Peaqe‘Throqgh Law Center:  The Law and Women (1975).

.

.
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a

principle of equality, implementation is quite another matter and”so it

‘works to ensure that women are given the opportunity to exercise the Eights'

,

they may have acquired on paper. The Commission places great emphasis in
the need for equal access by men and women to education,‘science and

culture.

L

»

The United Nations proclaimed 1975 “International Women's Year" one

of the chief objectives being: 58 +

"to ensure the full integration of Women in the. total
development effort, especially by emphasizing women's
responsibility and important role in economic, social
and cultural development at the national, regional
and international levels, particu1arly the %econd
United Nations Development Decade."

The highlight of the internatibna] Women's Year was the‘World Con-

ference}{he'two major objectives-of whica wer‘e:]89

1. To arouse the consciousness of th world to the need
to premote equality between men an
vital contribution women make - or ¢aw or should make -
to the total development effort and \to)world peace:

. \

2. To launch a dynamic plan of action to ihpxave the
conditions of women and to increase their combtri-=

bution to society.

.188. Supra at 22.
189. Supra n.187 at 23;

61



The outcome of the Internatjona1 Women's Year has been a World Plan
of Action\to-stimu1éte national and international action.' At the end of

the first five year period the Plan ca]]s_for‘:]ghO

a) A marked increase in literacy of women; . °

b) - Extension of vocational training in basic’ sk111s,
‘ including moder farming methods: |

) Parity of enrollment at the‘primary‘1eve1 of education; .
~d) “Increased employment opportunities for women;
) Estab]ishment of infrastructural services in rural areas;

e
f)  Enactment of tegislation on vot1ng and eligibility for
: e1ect1on, on .equal pay, and on equa1 legal r1ghts, and

g) Increased part1c1pat1on of women in policy- mak1ng pos1t1ons,
, : at the local, nat1ona1, and international levels.

It remains to be seen the extent to which " this Plan will be trans-

fated into action. ‘ ' , S\

b) Great Britain : .

In Greatg8r1ta1n a Law Comm1ss1on was estab11shed in 1964 to exam1ne
a comprehens1ve range of matters with a view to reform. While the 1ega)
status of marr1ed women was not a specific top1c for 1nvest1gat1on, the
r1ghts and ob]1gat1ons of fﬁe‘married woman came Under scrutiny in’

the prOJect t1t1ed Fam1]y Law, and Miscellaneous Matters 1nv01v1ng Anoma11es,

Obsolescent Pr1nc1p1es or Archaic Procedures ]9] ThlS study then 1ed to

various proposa]s,for change.

~190. Sugra n.187 ats24. , o - o

191. Law Comm1ss1on F1rst Annua] Report 1965-66 (1966).
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c)  Canada

The Canadian Government set up a Royal Commission on the Status of

Women in Canada in 1967. The Report of this Commission recommended, inter

alia, that those provinces and territories which had not already. done so

4

should amend their law in order to recognize the concept of equa] partner—

192

ship in marriage. Following this Report the Pr1me M1n1ster of Canada -

\stated that the status of women would receive pr1or1ty cons1derat1on by

his Government and he p]edged 1ts support for the removal of discrimination

and the provision of equal opportun1t1es for women in a11 fie]ds of Cana-

dian life. A Government Inter Departmental. Gomm1ttee was then set up to

a’

exam1ne the recommendat1ons directed to- the Federa] Government by the

nga]nComm1ss1on Report: 'The first Report of this Committee was forth-

193

coming in 1972. Inaddition, an adv1sory Council on the Status of women

was estab]1shed by the Federa] Government in 1973

’
s

P
> y

/

Meanwh11e, in 1968 the Canadian Bar Association recommended the

o

establishment of a_ Law Reform Comm1ss1on in any Jusr1d1ct1on in wh1ch there

/

was none. At that t1me there were two. Law Reform bod1es 1n Canada the
Alberta Inst1tute of Law Research and Reform and the Ontar1o Law Reform '

Commission both of wh1ch have -produced . cons1derab1e mater1a] .on refOrm

wh1ch 1nvo]ves the status of married woman. There are now in addition Law

g

Reform bodies at work in British Co]umb1a, Manitoba, Prince Edwardfléland,

Nova Scotia and New Brunswick.

!

-

The recommendat1ons of the law reform bodies w1]1 be d1scussed

where app11cab1e, in the chapters which fo]]ow

& R . . . . o v

192. Report. of the Royal Commission on the Status of Women in Canada 410 (1970).

193. Status of Women in Canada - 1972.

/o



CHAPTER THREE - ‘ EFFECTS 0F~MARREAQEVEEQN\LEQALWEﬁRAP}JX_

e

S 1'!,,6

. D ) §| . Lon o
A. | ' PERSON A L RIGHT S\ Jﬁix*&“

1. INTRODUCTION

As has been'seen from the previousvchapters”
husband and w1fe were deemed to be one person at comﬁon
law and the r1ghts of the w1fe were subJugated to those

.of her husband. But with the statutory reform of the
.Married. Women's Property Acts inlkng]and and Canada_
married womenoat last becéme-sebarage persons with fﬁeir
own, }1ghtéiand‘1jabi1it1es. The‘persona1 ind civil

rights of the married woman today Will now be examined.

. 64
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2. NMME o S
1, ' |
In carly timee there was a lack of concern over surnames.which re-
sulted 1in fhe common Taw principle that a married womén could change her
surname at will without legal formd]ity,.but gradually families were en-
couraged to identify themselves undor one name for record keep1ng pur-

poses. 1 In keeping with the common Tlaw pr1nc1p1e that a marr1od woman

had no legal existence apart from her husband, the custom emeriedvth

~the w1fe should adopt her husband's surname on marmage2 and od forma1

#50c1a1 occasions, his christian name or 1n1t1a1s as wel] 3
Jﬁ-

Thé modern View4 in both Eng]and and Canada5 1s that the,ad@ptﬂon“
a woman on marriage of her husband's surname is st111*a matter of customjﬂqijf

- - a-,', ~"4)“'»

rather than of 1aw6 so that a married woman has the rﬂghtﬁto choose and *?}1~

| % - 'lj => ‘
1. Bys1ew1cz and MacDonnell, Married Women'' s Surnames o % éb,) Z ,;
- 5 Conn. L. Rev. 599. va ;}fg < ; A
2.  The R1ght of a Married Woman to Use her Birth- G1 em.Surname for'féy S
Voter  Registration (1972) 32 M. L. R. 409. , Tl Ty
4% p . . ‘ 3 e .
3. Stone, The Status of Women in Great Britain (197 J. Comp
L. 606. | | = o
4. See generally Kanowitz, WOman and the Law 41 K 970) L ;
Turner-Samuels, The Law of Married Women 345¢ nservat1ve

Political Centre: Fair Shares for the Fair Se
Josling, Change of Name (9th ed. 1970); Royal
~of Woinen in Canada 235.(1970) Brom]ey, Famj.
Rothschild, The Right .
Daum, The~ R]ghthS,f"'
8 U. Mich. J. L. Re&
_Names (1973)

sion on Status L
95 (4th ed 1971) LE
2205 [
(1974) BT

- 5. In the U.S. A. a change of name on marr1age appea:
- fequired in Taw although only . 1n Hawaii. 1s there e,
provision, Kanowitz, supra n. 4. > A

- A Woman's R1ght to her Name (1973/74) 21 U.C. L. A. Law Rev

~ Daum, ugra n.

E::gz% (19450 Ch. 348. S S ’"“x,f | AT MR
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- 0O6
use the name by which she will be known7 pr6vidud that a name may not be
adopted for fraudulent purﬁuuu98 or in order to (l(_r(;o‘ivn.9
” Degpite the dbsencc of 1099] authority, it is 1acit1y implied in
éome Tegislation and administr@tivo practices that a married woman's
official name is thaf of her husbﬁfﬂ()and Fhe Ob;LdC]OS in fhe path of ﬁ
any married woman who attempts to assert to the contrary are Considbrable.]] ..;
However, refusal of a mgrriea ﬁpwanﬁgo adopt hew husband's name will not
prejudice either her sucéession or‘%;r conframtua] rights.]?
Provisions now exist in both Eng]and]3 and Cana¢a14 for effecting
a formal c%ahge of name. Usua]]y}5 a mérriea woman may not app1y>to have
7. Dancef v. Dancer (1949; P. 147; Chipéhasg.v. ChipchasgA(]939f
- 3 A1l E.R. 895. : :
8. Du Boulay v. Du Boulgx (1869) L. R. 2 P. C. 430: L
Cowley v. Cowley (1901) A.C. 450. See National Insurance pecision
R(G) 1/68 cited in Josling, supra n.4 at 34. .
9{ ~ Bromley, supra n.4; Du Boulay v. Du Boulay and Cowley v. Cowley
supra n.8. . - . , ; '

105 Royal Commission, supra n.4; Josting, supra n.4 at 35; §§gért V.
Board of Supervisors of Elections (1972) 266 Md. 440, 295 A. 2d. 223.

11. ew Brunswick Human Rights Commission: Women and the Law in New -
- Brunswick 5 (1973). - ‘

2. Turner-Samuels, supra n.4.

13.° Enrolment of Deeds (Change’ of Namé) Regulations 1949
[S.I. 1949 No. 316 (L.3)]. = .

‘Change of Name Acts as amended: R.S.0. (1970) c.60;
R.S.B.C. (1960) c.505. S.M. (1971) c.69; - 3 ’

S.A. (1973) c.63; R.S.P.E.T. (1951) c.22; R.S.S. (1965) c.408:
R.S.N.B. (1955) c.5; R.S.N. (1970) ¢.33; R.S.N.S. (1967) c.3C.

. In Alberta, Manitoba and Ontario amending TegT®lation has substituted
"married Person" -or "spouse" for husband and wife thus placing the
Jatter on an equag footing with the former. . ) .
. RO . =4
a 9 &

2
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his wife's.

_ W1th regard gg a mother s rlgbt?GVer her chi1dlsvname'after separa—"
L t1on or dwvorce, it has beeﬁ/held that a custody order in favour of a

ver-the r1ght to change the hered1tary patronym1c

wife does not»g1v'7

. B - A . H N .
T . - / B . .. B o - L 2
LT o e ) . o . ) !

surnaAeTEj/a ch11d of the marr1age by de11ber2}e act aga1nst the father S”

// wis e/:

9

v . “ n

;A‘ Concern1ng a.marr1ed woman E .name on her passport the Canad1an

[

o Federa1 an1ster of Labour has dec1ared that @assports, be1ng bas1ca11y

1dent1ty documents, are- 1ssued in whatever name the app11cant uses 1n

the commun1ty 17 However, 1F & woman cont1nues toﬂbe known by her ma1den .
- . .- s l*:‘_’;v,'

name after marrTage,,1t appears that her passport w11] cease to be va11d

f unt11 her new status and marr1ed name are endorsedvthereon ]8 ‘

‘ ;fe The custom that a woman on marr1age sha]] adopt her husband S sun;,

name is " now under attack on the ground that itiis "harmfu] to a woman s

g 4

self deve]opment” and there are 1nd1cat1ons of concern over’ present

pract1ces 1n this. regard The Report of the RoyaP Comm1ss1on on the_'

Status of Homen in Qanada has recommended that federa] po]wcy be changed

o
P o S 1

o n T y & < =

162 ”Re T (otherwise’ H) (an 1nfant (1963 Che 238 where a. dec]arat1on o
3--;, was -granted that- 4 deed poll . execuﬂed on-an. infant's behalf By its
f" .. mother; the .legal guardJan; wis in ffect1ve to change 1ts name\to

o the mother's new marr1ed name. .

I

17 Munro,.Status of Women in. Canada 1973 31 (1973) B 7@

.

]8 vaeport of the Roy/] Comm1s¢1on, supra n.4. ‘f gfﬁi7"h;4ﬁgtff?'~ﬁ» ’

R

]9 Kanow1tz, supra ‘n 4 Kanow1tz, Sex Ro]es in Law and Soc1ety 192 (1973)

For argument 1n favourfof the r‘ustom see, Rothsch1ld, supra n. 4 at 223 ;ﬁf'f

o ‘\_ . e
. . . .. . o - . B
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: ma1den name’ dur1ng marr1age, upon separat1on or after Zﬁvorce.

- be 1eg1s]at1on to accord ]ega] recogn1t1on to 1nforma1 name changes ‘It‘

i

SO that a ‘woman need not app]y for a new passport on marriage un]ess she flb"

w1shes to ‘use her husband S surname 29 Meanwh1]e the Ontar1o Law Reform

Comm1ss1on is rev1ew1ng the Ontar1o Change of Name Act witha view to

‘ascerta1n1ng its. effect on the rﬂght of a marr1ed vioman to use her

“ 21 ¢

: ‘ A . i
At common law a marr1ed woman may still use her maiden. nameﬁﬁor

N u/"’

bona f1de purposes and s0 the questlon ar1ses as to whether there shou]d

s not c]ear, in those prov1nces wh1ch enab]e a married: woman to app]y

N

for a: changewof name /whether or not she may app]y in Aespec eﬁ/her
ma1den name f}?Q;ea = 'pf R .f' ";{@ |

Tt is subm1tbed that in conform1ty w1th the steps taken in other

Es

areas to re]ease marr1ed women from- dependence on the1r husbands, statu—

/s, . /L
tory prov1s1on should be\made to enab]e a woman:-elect as to her surname

: e1ther on, dur1ng or after marr1age It may be po1nted out that in

-

S1ngapore under the WOmen s Charter the W1fe has been g1ven the r1ght to

AT

'use her own surname and name separately 22 Furthermore, 1t 1s subm1tted]u

v

that a woman S passport shou]d not cease to be vaT1d upon marr1age and

19 r"‘

o
e

-.a

that 1f she shou]d choose to adopt her husband s surname, a- mere endorsat1on
\ s

-’2@ Supra R4 at 235 i Qvée;f

e Ly
R

thereof shou1d be a11 that 1s requlred FRESI TR A

N r

S S L

T . X

7th Annua] Report 13- (1973)

’12 (1961) C. 47 s. 45(2) a



3. MATIONALITY | .\
: . . - . g | w, ) //l . .

It wou1d ap ear that the doctr1ne of unity of husband and wife had ‘

]

no app11cat1on a

common 1aw w1th regard to nat1ona4]ty in that an a]1en‘
. woman did not ac quire British nationa]ity'by marhying a British subject
.and a fema1e¢Br1t1sh subgect did not lose -her Br1t1sh status by marrylng

23 but th1s v1ew is not w1thout opponents 24 The 19th Century

a fore1gner,
saw a. reversa]‘of th1s pos1t1on when a woman automat1ca11y acqu1red her

husbanu s natTona]1ty on marr1age and 1ost her Br1t1sh nat1ona11ty 1f she

marr1ed an a]Jen and- acqu1red h1s nat%bna11ty 25
[ B ° - ’ . ‘ﬂ«‘r
g o S . QM#

The modern pos1t1on shows a sw1ng back to the common 1aw v1ew SO that

A

*there 15 0 1onger an automat]c change 1n nat1ona11ty status when a woman

marrles Present 1aw in Eng]and is governed by the Br1t1sh Nat1ona11ty

26

Act of 1948 wh1ch created a new status of c1t1zen of the Uni ted K‘ngdom

and’ Co]qn}es.27 S1nce the pass1ng of th1s Act, an. a]1en ~woman dogfs not -

9.

" 23. gromfey, supra n.4 at‘zss e [l' e SRR

24. |Baty, The Nat1ona11ty of. a Marr1ed Woman at Common Law,_(1936) _
52 L.Q.R. 247 "When we consider the enormous powey with whlch‘a hus-
.| band is invested over his wife by the Common Law, it seems monstrous’
et that she could ever conce1vab1y be thaught subJect to a compet1ng
© - |control exerc1sed by an a11en power HE

B,

25, Schm1tthoff Nat1ona11ty of Marr1ed Homen, (1946) 13 Sol 17 ‘

o

1 & 12 Geo.6 c.56%and ss.6, 19 - %Eaf

’A?

_26;tf

-27. See Genera]]y Bromiey, supra, n.4 ‘at 130; Turner Samue]s, supra n.4
. at-404; Schmitthoff, supra.n.25; United Nations Department of Economic

and Social Affairs. Natwona]1ty of Married Women, (1963); Kenyon,
= Some Problems in the Nationaiity "oF Married Women', (1947-48) ‘
:33-34 Women Lawyers' -J.3; Report of Royal Commissios) supra n.4 at )
/ 362; Women's: Cu]tura] and InFormat1on Bureau Laws of Interest. to. .,
then Tn Alberta 6 1968) R B




become a c1t1zen of the Un1ted K1ngdom by marrying oné 28 nor does a

female United K1ngdom c1t1zen Tose her c1t1zensh1p by marry1ng an a11en
W1th regard to marr1ed womén who had undergone a change of nat1ona11ty .on
marriage under the prev1ous Taw, the 1948 Act preserved the British nat1on—
a11ty of those who had acqu1red ﬂt by marr1age and revested it 1n those

29 Where a marr1ed woman acqu1res

who had lost it on marr1age to an alien.

an a11en husband s nat1ona11ty in addition to her Br1t1sh nat1ona11ty, she

: may renounce the latter 1f she S0 wishes. ' K ‘

The British horth Americah‘Act gave the Domfnton ekc1usive ]egisjattve

authority with regard to ”naturajization‘and'a]iens“30 and concurrentfbuttx“

ovérriding authority concernino immigration,3] but nowhere: was there .

spec1f1c reference to c1t1zensh1p or nat1ona11ty After the Statute of

o wwestm1n1ster 1n 1931 1t became possiblé’ to dea] with. Canad1an c1t1zensh1p
~as opposed to Br1t1sh nat1ona11ty32 and ,SO the f1rstICanad1an C1t1zensh1p

.Act was pa\fed in 1946 1n wh1ch sek’anq mar1ta1 ;tatus were genera]]y

n1rre]evant th whereas in Eng]andfthose women who had. marr1ed aliens

' before 1946, and thereby 1ost the1r Br1t15h status, were deemed to’ have

52
-

K G t)

- 28. An alien woman marry1ng a U.K. citizen may acquire c1t1zensh1p by
© - registration, but the approva] of the Home Secretary is requ1red°1f

- She had prev1ous]y renounced or been deprived of U K. citizensHip,
(Br1t1sh Nat1ona]1ty Act 1965 ¢.34 ss. 1-3). . - . ; ‘ :

1 29.° 11 212 Geo.6 c.56 5. 12(5), i4. | S

R T

30.  (1867) 40 & 41 V1ct c.3 5.91(25). e
31. - Id. s,ésj o ,_' R R “a

32, .Laskln s Canad1an Const1tut1ona1 Law 863 (4th ed ]973).>"

©33. - 'Now the Canad1an C1t1zensh1p Act. R.S.C. (1970) c. C 19. See Tamaki:
. The Canadian C1t1zensh1p Act 1946 (1947) ;7 U. T L .J.68.. 4

L




’ retained it on the passing of the 1946 Act, this was not so under Canadian
-legislation; a Canadian woman who had.married an alien prior<to 1946 has
to make special app1iCation to the Secretary of State at whose discretion

her Canadian“phationality may be'restored.34- -

In both Eng]and and Canada the c1t1zensh1p of the mother appears to
a be of lesser 1mportance than ‘that of the father in that a child auto-
mat1ca]1y inherits his father s natﬁona]ity Thus a ch11d born in
Eng]énd of an. Eng]1sh mother and a Canad1an father will be a natural born
Canadian c1t1zen and a ch11d born in Canada of a Canad1an mother and an. p
Englvsh father w111 have English: nat1ona11ty Furthermore, a child still
"\retalns h1s father s nat1ona11ty after the parents have separated and the
ch11d 11ves w1th the mother in her country of or1g1n 35 Not on]y can a
mother not confer c1t1zensh1p on her-child,. she cannot app]y for natur~
.a11zed c1t1zensh1p for it 1n Canada where neither parents nor ch11d were
born Canad1ans, such an app11cat1on can on]y be made by the ”respons1b1e

F2
parent”, a phrase normally 1nterpreted to mean the father 36

. . . . . e
- 7 : : el PO

"'-.*\

The North Amer1can inuian marr1ed woman 1is subject to a §‘Ee1a] kind
/

[

of d1scr1m1nat1on under the -Indian Act37 in that an . Ind1an man marryTng

a non- Indwan woman reta1ns his status whereas in the reverse s1tuat1on the

\%‘%

34. B;port of the Royal- Comm1ss1on, upra n.4 at- 362

“

1135; ‘Supra at 363 Conservat1ve Po]1t1ca1 Centre, s;pra n. 4 at 19.

36, Supra n.34 at 363.. -The same pr1nc1p]es app]y w1th regard to the
wol nat1onal1ty of an adopted ch1]d

37 R S. c (1970) c.]j6‘s¢12(])(b).

S,

Pl
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woman loses her Indian status and all the concomitarit rights and privil-

ages of the Indian - as do her chi]dren 38 Betweeh']95é‘end 1968, 4,605
Ind1an women were automat1ca11y removed from the Indian Reg1stry fo]]ow—

1ng marr1age to non Indians. 39

In summary, the modern view in Eng]and and Canada is that marr1age
I
pertawné to civil status only and does not affect the political status

of the marrned woman4 a]though difficulty still arises when a Br1t1sh

or Canad1an woman marries a national of a c0untry adhering to the prin-

u

";cwp]e_of un1ty of nationality of sp'ous'es.41 Eng]and anduCanada have

theretere,‘on the whole, complied W1th the United Nations requirement
on netione1ity which was:42 , , R
Women shall have the same rights as men to acqu1re

change or retain the1r nat1ona]1ty Marr1age4to an

; alien shall not-automatica]]y affect'the‘nationa1ity

of the wife either by rendefingfhen state1ess'or by: f{SN

Y

- forcing upon sher the nationa11ty of her husband.

However, it is Submitted that the spirit of the United Nations docu- *

ment has not been fully 1mp1ehented§

38.. See Attorney General of Canada v. Laveil (1973) 88 D.L.R: (3rd) 481
" - where it was unsuccessfully contended that s.12(1)(b) of,the Indian’

Act was rendered inoperative by s.1(b) of the Canadian Bi11 of R1ghts

1960, (Can ) c:44, as deny1ng equality before the law.

© 39, Report of the Royal Comm1ss1on, supra n.4 at 237
40. 'Schm1tthoff, supra n.25

41. Kenyon, supra n.27.

" Rights Documents 13 (1973)

<

‘fjnst1y§'tﬁ&§N& :

42, New Brunswick Human R1ghts‘Comm1SS1on ‘Basic United Nationéf Human-
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: there beiautomatic resumption of Canadian citizeQihip by women who‘]ost
‘1t through marriage to a]lens before Jdanuary 1, 1\§%;43 secondly, that
where the nat1ona11ty of parents is different, the child, natural or
adopted sha]] 1nher1t dua] mat1ona11ty thus g1v1ng equa’l emphas1s to the
ethn1c character of both ;44 th1rd1y, that e1ther parent be enab]ed to '
app]y for natura11zed citizenship for its child. -

The Roya1 Commnission on the Statos'of Women in Canada has” made recom-
mendations similar to the above but despite assurances byvthe FederaT
Government that these matters w111 be ”sympathet1ca11y cons1dered“ the-
requ1red amendments to the C1t1zensh1p Act have)not been forthcom1ng 45
Lt -is advocated that the Federa1 Government be asked to ﬁu]f1]] its

hprom1se in th1s regard in the near future o Ty ‘ Y

3 —

. . N \\‘
- B T . RIS .

'\ F1na11y it is recommended that the Ind1an Act be amended to enable
the Ind1an wdman who marr1ed a non Indian - to reta1n her Indian status.

.43,' Th1s would br1ng Canada 1nto 11ne with Br1ta1n in th1s respect

44. The Eng11sh Conservat1ve £011t1ca1 Centre has advocated that ‘a’ q@

'« should.,have the samé right to his: -mother's nationality as* to hls

father's, but he- should be requ1red'to elect._efre or the other ong

, ;atta1nment of 1ega1 ma' i Fa1r Shares “For the Fa1r Sex \sup
‘gn.4‘at 19. e T T T ,

: : ' \3 - *j.;_ R B

. 45} 'The'Advisory Council on the Status of Homen:

3
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and the duty of the wife to adhere to her hu

4.  DOMICILE S o

a) Unity of Domicile ‘ » |

It is common1y'assumed‘that the English common Pam principle of unity

of domicile, whereby a woman automaticaT1y acquired<ithe domicile of her

husband on marriage, was based on the legal doc iné of unity- of spouses

46350 that it was impos-

47

and

sible for a married woman to have a separate domicile. However.,, some

- . f - :\ » ‘ N .
- argue that the real foundation of ¥he rdle.was the mutual duty to cohabit

~and that only in this light is the undty of domici]e rule reasonab1e348

while others claim it is bure]y a matter of pub]ié\po]icy.49 ‘

o . \

Formerly when a woman married and dcquired her husband's: domicile,

she retained it after diVorce,SO after j dicia]-separation,S] when Tiving

apart by agreements2 or until a voidable marriage was annuHed.53 After
: ‘ > S

48. Bartholomew, Domicil ‘of Marrie

46. bDo1ph1ﬁ v. Robins (1859) 7 H.L.C. 390.

47. Lord Advocate v. Jaffrey (1921)/4.A.C. 146.

Women, ‘(1958) 31 Aust, L.J. 878.

49.  Kanowitz, supra n.4 at 49. SZ; generally Dicey‘s Conflict of Laws
113 (7th ed, Morris 1958); Bromley, supra n.4 at 13; Jurner-Samuels,
supra n.4-at 413; Graveson, The Conflict of Laws 85 (2d ed. 1952);
Royal "Commission on Status. O Women in Canada,.supra 'n.4 at 236;
United Nations Commission onsStatus of .Women: - Legal Status of Married

Women-8 (1958); Hendes da Costa, Divorce and the Conflict oF Lawe in
2-Studies in Canadian Family Law 902 (1972) 5 Conservative Political
Centre, supra n.4 at 18; Stone, supra n.3 at 607.

”%50. ;%urne%—Samué]s,'supra n.4 at 414,

51.. Attorney-General for Alberta v. Cook (1926) A.C. 444 (P.c.)

52, Dolphin v. Rdbins,“supra n.46.

]

53, De Reneville v. De Reneville (1948) 1 A11 E.R. 56 (C.A.)
/ _ i 3 - _ j ) .

4
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~ widow dies intestate.

1

divorce or her husband's death however she could take steps to.acquire a

54

new domicile. As Graveson commented, it seems incongruous that this

aspect of un1ty of husband and wife shou]d tmave projected beyond the end

of marr1age 55

b) The Importance of Domicile

The 1mportance of the legal concept of dom1c11e of %Qmarr1ed woman"

/

" derived in the ma1n from the fact that i a number of legal systems the

place of domicile determined the Jur1sd1ct1on oﬂkfbuﬁts in matrimonial

matters. 56 Thus, at common Taw, the Eng1Tsh courts had jurisdiction in

divorce or nu]jity only where the husband (and therefore his wife) was

dom1c1]ed in England but cons1derab]e statutory reform in this regard R{

A

has taken -place, as sha11 be ‘seen 1ater b7

" Domicile is a]so of 1mportance in Succession, for examp]e, where a
58~

ﬁfect of re-

is the lex

Again, whether a marriage has th
voking'a wi]] made'by either party prior to the. marriageJ

domicilii of the husband at the time of marriage wh1ch 1S)the deciding

factor. 59 In Canada the provinces have, in genera1,{enacted that a w1]1

.3-.

54. Tugner-Samuels, supra n.4 at 414, - . o _ C s

55..'Refohm of the Law of Domici]e; (1954) 70 L.Q.R. 492
f ,
- 56. United Nat1ons Comm1ss1on on the-Status of WOmen, supra n.49,

57. vInfra .Chapter Seven

58. Re Wallach (deceased) (1980) 1 A1l ER(‘T99/,/

59. Turner-Samuels, suprd n.4 at 425. - o
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outside-.the proninco will be deemed\to hg¥e been duly probated if executed

accordiné to {pe Taw of the testator's~domicile when made or his domicile

of.origin or law of place wh%re made. 60 Concerning movable estate, the
will is norma]]y construed and adm1n1stered according to the testator’ E

61

domicile at death. ‘A change of dom1c1]e after the will has been made

will not affect the wil] 02

Domicile is also ef'importance to the weman with children in that
the domieile of a']egitimate infant has always followed that of the father
- while the domicile of an illegitimate infant foi1oned tnat of the mother.6§
.When the father of a']egitimateAchi1d'died, the mother did not auto-
matically acquive the right to change the domicile o% the infant to her
ovn, but she could do so if for the child's benefit®% and even if she had

remarried.65

c¢) The Need for Reform'

The rule that a w1fe cou]d have no dom1c11e other than that of her

husband has been the subJect of cons1derab]e scathing comment Lord Denning

ol
o

60.H R.S.0. (71960) -c.433; R.S.B. (1960) c.408; R.S.A. (1955) c.369 as
-amended; R.S.S. (1965) c. 127 S.M. (1964) c.57; R.S.N.S. (1954)
€.315; R.S.N. (1952) c.147.

61. Angers, Digest of Canadian Law 395 (19th ed. 1967)
62. Supra, at 396. '

'63._’Turner Samue]s, supra n.4 at 414.

~ ~ : - e

64. Potinger v. Wightman (1817) 3 Mer.67 - S

65. Angers, supra n.61 at 397.
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o TR ; 4 e N W66
~ had described it as a "barbarous relic of the wife's servitude and
others as "a clear example of discrimination and (which) produces some
67 | ‘ "

b

absurdities”.
1

a

In 1958 the United Nations Commission on the Status of Women declared
that a situation whcre a.woman must acquire the husband's domicile on

" marriage was incompatible with the pr1nc1p]e of equality of spouses during:
ithe marriage as proc1a1med by the Un1versa1 Dec1arat1oﬁlof Human R]ghts |
The Commission recommended that governments take the necessary measures to

ensure the right of a married waman to an tndependent domicite.%8

Perpetuation of the unity of'dohici]e theory has been éritized in

w7

miny quarters as being specious and unrealistic in light of modern day
soédO]ogica] and legal conditions. 69 Indeed, the whoTe dom1c111ary
theory of )ur1sd1ct1on in d1vorce has been quest1oned as ‘being unsound

in that migratory ex Qarte d1vorces based thereon are inconclusive and

unre11ab1e 10

% X T

It is argued in genera1 that where\un1ty has been destroyed and the
| \

hduty to cohab1t no. longer! ex1sts there is no longer any valid ground- for

@

eg1thho1d1ng the right of a marr1ed woman to a¢%eparate dom1c11e 7]

66. Margaret Puxon c1t1ng Lord Denn1ng, Death of a F1ct1on, (1962)
106 So] J. 742. - 4

14

'67. Conservat1ve Political Centre, upra n.4 at 19.

68. . Supra n.49 at 99.

69. Kanowitz, supra n.49 at 50.

o

70. St1nson, The Unsoundnecs of the Dom1c111ary Theory (1956)
42 Am Bar Ass. J 223.

71. Bartholomew, supra n.48 at 99. . .
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d) Reform in England
’ The first important deviation from the unity of domicile priheip]e
took place when the courts' jurisdiction was extended to enab1e a wife
petition for matrimonial relief whose husband, having been domiciled in
England, had been deported, or had abjured-the realm and the wife had
resided in England for three years prior to her pet|t1on 72 The courfs“.
then felt obliged to recogn1ze a fore1gn court's Jur1sd1ct1on mutatis
k@ﬂﬁéﬂﬁl§:73 With regard to proceedings For a decree of presumption of
. death and dissolution of marriage, if brought by the husband he had”to
. be domiei1ed‘in England but if brought by the wifegdomiciie or residence
for three years wou]d suffice to give the court jufisdiction and in
determining*tue wife's domfci]e the husband was deemed tu have died

immediately after she 1ast heard ‘of him a1'1've.74

. ConEerning foreign decrees of nullity, where the marriage-was void,
such a decree was recogn1zed in Eng]and 1f both part1es had been dom1c11ed
75”

in the fore1gn Jur1sd1ct1on Where the marr1age was voidable, the decree

would- be a Judgment in rem wh1ch altered the status of . the part1es and

g
could therefore on]y be pronounced by the court of the1r dom1c11e 76
72. Matrimonial Causes Act (1965) c.72 's.40 (1) - . o \
B ) a . s . ™ B \
73. _Indxka v. Indyka (1967) 2 AT E.R. 689 (H.L.). )
4 74. Matrimonial Causes Act. " (1965) ss. 14(2), 14(5). L ‘ \
o (.
75.  But if the wifels acqu1s1t1on of the fore1gn domicile depended Lo
solely on the m%rr1age which had been decreed a nullity, the -
decree would not be recognized. ‘ } i

76.  Turner-Samuels, supra n.4 at 420.

@
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After study, the Private Intornatjonu] Law Commission in 1963 recom-
mended no change in the rules regarding a married woman's domigile, save
in cases of separation by coﬁht order. The Royal Commissign on Marriage
and Divorce thereupon concluded that it was preferable to have a simple
rule w1thout exception and Jt saw no reason why the 1aw should be changed
except that a Cparated wife should be deemed to have a separate domicile
for the purpose of taking matrimonial hroceedings.77 After further de-
liberation however the Law Commission later recommended that forothg pur-
pose of jurisdiction in divorce, nullity of mahriage and judiéﬁa1 separ-
ation, the domicile of a married woman shou]d be determined 1ndependenL1y

o
of that of her husband ft is also recommended that English courts shou]d

have jurisdiction in divorce, nullity.(whether for void or voidable
. N 0 M
marriage) or judicial- separation if either petitioner or respondent was
, N . .
domiciled 1in Eng]énd at the commencement of the proceed?ngs.78

a ‘ &
5.
These recommendat1ons led to the Domicile and Matr1mon1ﬁ1ﬁiﬁgiggglngs )
Act wh1ch came inte effect on January 1, 1974 in Eng]and » It declared
-that the domicile of a w1fe shall no 1onger be that of her husband mere]y
because she 1is marrled to him: her dom1c11e will be decided- on the facts
" as in the case of a man or unmarr1ed woman. 79_ The Act prov1des that doml—

cile and res1dence shall be the only grounds of Jur1sd1ct1an 1n proceed1ngs

for d1vorce, nullity,. 3ud1c1a1 separat1on or preﬁumpt1on of death and

©

14 " S

77. Seventh. Report',' (1955) Tmnd. ‘No. 30517 at 13. For th1c1sm of the °
. English view see Graveson, Reforln of the. Law of Dom1c13ﬁ_ 1954)
70 L.Q.R. 492. , A

o

78. - Report on- Jur1sd1ct1ona1n Matrimonial Causes (1972) Law Coh; No. 48.

.79.:_Dom1c1]e an&>Matr1mon1a1 Proceed1ngs Act (1973) c.45 s.1.

-1



' ‘of 1970 84 This Act marked a major breach in the un1ty of dom1c1le

or, if’the ‘decrbe is recognized by the lex domicilii of each *spousc.

82. d. s.4.

-

. . : . 80 , . - o o
dissolution of marriaqe. The Taw relating Lo recognition off foreign
decrees was amended to conform with the new Taw. Thus a foreign divorce

. . . o oy
or legal separation will be recognized if one spouse was domiciled in the

country where granted and the other in a country where it s recognized
| 81

.Concérhinu the domicile of a child, it still follows that of the father

but 1f the parents are living apart, and if® the th1]d has his home w1th

.

- the - mother and no homo with tho father, his domicile will be that of h1s"

82

mother The new 1aw has thus un1f1ed and ,1mpl1t1ed the. qrounds of

‘JUP]S]d1Ct10n over the ma1n matr1mon1a1 causes on pn1nc1p1es which are,

NI [

‘“-'on the whd%e, both rat1ona1 and convenient. »83 ; V

P

i .AA‘ b .y Je
rae) Reform “dn Canada

§ g
2

fvﬁa -Jn Canada matr1mon1a1 matters otheyr than d1vorce are governed by

9

proV1nc1a1 1eg1s]at1on Formerly the s1tuat1on in general was similar

3to that wh1ch obtained 1n Eng]and pr1or to the abolition of the wife's

dependent dom1c11e Then national rather than prov1nc1a1 domiciTe was

.estab11shed as theibas1s of jurisdiction in d1vorce by the D1vorce Act

Q

° . Lot

pr1nc1p1e in Canada by prov1d1ng that. for. Jur1sd1ct1ona1 purposes undef
j : . - . ‘ ) C } ~ -
1

80. . Id..s.5 (1-5). In d1vorce, nullity or Jud1c1a1/separat1on it suff1ces

if either party comes within either ground and iin presunb&1on of death
and d1sgo]ut10n, the pet1t1oner must come within e1ther ground

&

81.. 1d. s.2. =~ : B

—

Phaiunll . . . &

83. Hart]ey and Karsten, Statute% (1974) 37 M. L R. 182. The au{hors'//
“also note that a wife who fa1ls to satisfy e1ther of.. the Juris-

d1ctﬁona1 requ1rements can be d1sadvan__ged ‘ R / ; i
8. R.S.C c. D8 5.5. R R A

S P

o N : . L e
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‘ the Act “the dom1c11e of a marr1ed woman shou]d be determ1ned if she were

L / e
. unmarr1ed and 1f she was a m1nor, as 1f she had atta1ned her maJor1ty ”85,7§*

4 Th1s sect1on effecte \a\ﬂur1sd1ct1ona1 dev1ce qu1te d1fferent from that

' adopted in Eng]and, 1ts effect\hehng\tb\confer on-a w1fe

__-—aequ7re“a*fom1c11e4separate from that of her husband 86 Wh11e th1s Act 7/
S _
preserved the -common 1aw ru]es regu]at1ng recogn1t1on of fore1gn d1vorce

»

decrees,r1t prov1ded for\recogn1t10n of fore1gn Jur1sd]ct1on ‘mutatis -

mutand1s 1n conform1ty w1th the new 1eg1s1at1on 87

u»u“
' : 0 . R R -

In A]berta dom1c11e of ‘the part1es is one of the grounds upon wh1ch
oA court may c1a1m Jur1sd1ct1on to heaq act1ons for Jud1c1a1 separat1on or.
88

rest1tut1on of conJugaT r1ghts After a Judgment of. Jud1c1a1 separat1on

in A]berta a woman may. acqu1re a new dom1c11e d1st1nct from that of her

\
hUSband89 but A]berta is the on]y common 1aw prov1nce where th1s s1tuat1on
' - : ¥
obta1ns 90" . T ) en /
Sy i
-85, "I__d.'s.:a(r)_’ e -
i‘ @

‘;586. Mendes da Costa,‘supra n. 47 at 922

’f87;,fD1vorce Act” (1970) R S C .. D-8 s. 6(2). For an expans1on on th1s
i .-aspect See Swany ‘ﬁhNew Approach to Marr1%ge and. D1vorce in the Conf11ct

:i-88.5:Domest1c Re]at1ons Act.' R,S.A:\KTQSS) c.89 s.jf: 1'/iff. . { e :
89. Id.. s H(b) B \'\\*“-’f::\‘ ‘ /f S

of Law,. (]9?43\24’U“T*L . 42. hf

90 'Royal Comm1ss1on ‘on “Status of Women .in Canada, supra n.4. at 236

Seealso Kanowitz, supra n.4 at 48. where noted that in-all States
of the U.S.A. married women -have an- 1ndependent domicile for the - -

Ff:‘nlffpurpose of .instituting  divorce proceedings;. some have such if Tdving .
' apart for: cause, wh11e a few have 1ndependent dom1c11e for a]] pur—

Lo .poses

: L . o e



'qndependent of that of her husband 91

~ .
woman acqu1re a dom1c11e of her own, for any purpose, 1f she SO des1res

,u’i“.‘ ‘ . AT . " v . ‘ 82

-

- The Roya1 Comm1ss1on on the Status of women in Canada- has recommended
* \

'”»,\that prov1nces ‘and terr1tor1es amend their 1eg1s1at1on to enab]e a woman

v]

}on marr1age t04Teta1n her dom4c1]e or, subsequent1y, acqu1re a new dom1c1]e

-

~

°

It now rema1ns for Canada to take the f1na1 step to enab]e a married

|

o

It 1s therefore subm1tted that in view of the des1raba11ty of - nat1ona1

1

un1form1ty, and in . view af the author1ty given tQ\the Federa] Par11ament °

" oto 1eg1s1ate on mattess of marr1age and d1vorce, the Federa] Par]1ament

,’

:Vshou1d 1eg1s]ate an end to the concept of dependent dom1c11e and prov1de

v ‘
that the dom1c11e of a marr1ed woman sha]] no 1onger be that of her husband,

. fby v1rtue so]e]y of the\marr1age ST : »" S Lo

\‘ . . N L S e

91. -Supra, n.4 at 237.




B. CIVIL RIGHTS =~ o | ’

1. CONTRACT -

a) - Un1ty and Contractua] Capac1ty
92

As has been seen, the LaWwReform (Married Women and Tortfeasors)

”Act of 1935 ended a marr1ed woman's mere]y propr1etary contractua] 11a—

-0

b111ty and enab]ed her to sue and be persona]1y sued on her sontracts as o
if a fgmg_so]e 93 She could therefore be adJudged bankru;t or comm1tted

to pr1son for non- payment of Judgment debts % But "the prwnc1ple of - 1ega1
un1ty of spouses d1es hard, as was demonstrated in the case of Suther]and

_v. Barc]ay S Bank Ltd 95 where the w1fe sued the Bank for breach of con— -

' ?tract “the 1atter hav1ng dnsc1osed deta11s of her account to the husband

B8

The w1fe was unsuccessfu] on the ground that the husband was deemed to be

'-the W1fe S adv1sor and protector and gnt1t1ed to the 1nformat1on

; // B | 2 |

b)/, Ante Nupt1al Agreements - R E A

\
\

©

- The Law ﬁeform (Marr1ed WOmen and Tortfeasors) Act aTso brought to

.an end the husband s 11ab111ty, ggg_husband for his w1fe s ante- nupt1a1 o

'
~

\(”

g92. Supra,‘Chapter Two
93, es & 26 Geo.5 c. 30 s.1.

94. . See genera11y 1 Ch1tty%on Contracts 424 (22d -ed. 1961)y Turner-
Samuels, supra n.4 at 264; Cheshire and Fifoot's Law of \Contract 423
(8th ed. 1972); Bromley, supra n.4 at 120: Snell's Equity =518

-~ (27.ed. Megarry and Baker 1973) ;- Morr1son, Gravesop and Crane (ed)

A TCentury=of Family Law 116 (1957).. o . . v

95, (1938) L.T. Journal 398.
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96

debts but 1t d1d not deal’ spec1f1ca]1y w1th ante nupt1a1 contracts

between husband and w1fe -~ The: Marr1ed Women's Pnpperty Act of 1882 had
given the wnfe a 11m1ted r1ght to sue the hu‘sband97 but the dec1s1on 1n

<@

But]er v. Butler was that the reverse s1tuat1on did not obta1n'98‘ It is

-« S

:Q argued-that the rule in But1er Ve But]er stahds, “for 1f the 1ntent had '

b}

been otherw1se, specific, w rds to th1s end. would have been incorporated‘-‘

»

“in the 1935 Act. But the~co rary is a]so argued on the ground that the

who]e tenor bf the 1935 Act was
99

'p1ace husband and- w1fe on an equa]

foot1ng. It apears that th1s po1nt'has not yet been put to the test. ]OO N

- ¢)  The W1fe as_the Husband's Adent | ‘x
The 1935 Act on]y app11ed to contracts made by a marr1ed woman as 7
prtﬂc1pa1 and_dﬂd not a]ter the common’ 1aw presumpt1oh that the state of
marr1age coup]ed w1th cohabitation enab]ed a marr1ed/woman to éontra@t as

101 102

“her- husband S agent Thus it was estab11shed 1n Debenham v Meﬂ]dn

: B
that where a w1fe cohab1ts w1th her husband there is a presumpt1on that

G

she, regard]ess of her conduct has his author1ty to p]edge his cred1t
& -

96. 25 & 26 Geo.5 c.30 s. 4(2)(b)
97. 45 & 46 Vict. c.75 s.13.

98. (1885) 16 Q.B. D. 374..

. 99. Kahn-Freund. Incons1stenc1es and: InJust1ces an Law of Husband and
_Wife, (1952) 15 MT.R. 133 at 140 Cheshire, supra n.90 at 96, 432.

100. Cf. Re Kendrew (1953) 1 AT E. R 551, .
21071, Turner Samue]s, supra. n.4 at 267 _

: , R
102. (1880) 6 App. Cas. 24 (H.L.). M g

: ;
. /
. . : . . . > ;
‘ /)4 . ; - ' .V N /
. . 4 : S . / i
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for household goods]o3,and 5erv1ce;” But as Lord Se]borne noted, R
neither cohabitation]Q5 nor marrdage]06 conters a Mandate on a wife to
pledge her husband's credit' "it is not a. status or a new contract “104

Lord Se]bourne po1nted out further that un11ke the deserted wife's agency
of necess1ty, the agency of a co- hab1t1ng w1fe {s not a presumpt1on o?

. law but a rebuttab]e107 presumpt1on of fact wh1ch pers1sts until facts

show otherw1se 108 -i!' \

i 't‘ i . i‘ X ) :
The presumption that a w1fe may pledge her husband s ¢redit for /

househo]d goods may be rebutted by showing that the husband had forb1dden
the cred1tor to extend credit to h1s wrﬁe,]og that the wife had been pro-

v1ded w1th an adequate a11owance w1th which to pay,]1© that either the
> .
n ’ .~ v w -
103. Such were not restr1cted to purchases e.g..a wife m1ght acknow1edge
a debt as agent of her husband, thus*%ak1ng it out of the Statute of

;L1m1tat1ons, Gregory v. Parker;(1808) 1 Comp 394. %} L

1047 (1880) 6 App. Cas 31.
105. Eug. where husband and w1fe worked - together in a hotel as in i
' Debenham V. Me1]on .supra n.102. '

106. Rzan v. Sams -(1848) 12 Q.B. 460 where the presumption app]1ed con-
. cerning a mistress; - Morrison, supra n.94 at 127 where .it is claimed
the presumpt1on will apply to a housekeeper =

o

707. Miss Gray v. Ear] of Cathcart (1922) 38 T.L.R: 562; : - S

108L‘Debenham‘v Me]]on, supra n.102 at 32.

109. Edwards v. Ponter (1925) A.C. 27.

110. Slater v. Parker f908) 24 T.0.R. 621.

R
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w1fe contracted on her own beha]f or. thc cred1tor e1ected to deal with her
as pr1nc1pa] ]]] Nhere the husband has forbidden the w1fe to p]edge his

cred1t her author1ty is: w1thdrawn even although the cred1tor knew not of

: !
“her lack thereof nez.

[
o

From the cred1tor S po1nt of view, he must rely on the preSumpt1on

of the w1fe S agency aqd if the husband c;n rebut the presumpt1on, the

“wife will be persona11y 11ab1e on her 1mp11ed -warranty of author1ty to

b1nd h1m 113 if however, the husband conducts himself so as to cause the '

cred1tor to believe the w1fe has author1ty, he will be estopped from

deny1ng 1t 114 The cred1tor to whom the wife has been held out as agent is
not on]y unaffected by any revocat1on of authority by the husband of wh1ch

‘>he knew not but is a]so unaffected by term1nat1on of author]ty in theét

'-event of the wife' s adu]tery, or separation, or of the husband s bank-

A

;ruptoy or 1nsan1ty, ‘of which he had no n0t1ce ]]5
Where husband and w1fe have ceased to cohab1t whether or not the
wife may pledge h1s cred1t depends on the c1rcumstances The wife has no

"author1ty where living apart vo1untar11y or under a decree of Jud1c1a1

; A

separat1on, but where' the payment @5 ma1ntenance e or ahmony”7 1apses,'
' \

she may have the author1ty if she has no other means of;;upport, o

111. Fridman, The Law of Agency 8?2 (3rd ed. 1970).

,1i2.'Debenham V. Me]1on supra n. 102 Paqu1n v. Beauclerk (1906)§A;C._148.

E=%

«f,]13;xBrom1ex, supra n. .4 at 122

114. Drew v. Nunn.(]879) 4 Q B.D. 661 (c A.). -

115. Turner Samue]s,'supra n.4 at 284. ' SR ' i

116. Fridman, supra n.111 at 82.1
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\\ 87
d)  The Wife as _an Agent of Necessity : ’\\ o

\

1 . . i
A deserted wife was deemed to be an agent of necessiti with authority

b pledge her husband's éredit for necessaries. The wife's agency of

necessity was abolished in England in 197018 but is still alive in Carada.

™

' "'\ce\sar1es in this Eontext have been d%scr1beé as ”th1ngs that are

rea]]y necessary and suitable to the style in which the husband chooses to
‘11ve, in so far as\the art1c1es fa]] fa1r1y w1th1n the domestic department
vwh1ch is ord1nar11y\conf1ded to the management of the w1fe" 19 The term
may 1nc1ude ma1ntenance and education of the ch11dreu of wh1ch the w1fe

;120 and has even been held to 1nC]UdJJ\6O WO th of flowers for ,‘

121

has custody

table decoration. The right to pledge the husband s credit for Tegal

costs in br1ng1ng or defending a matr1mon1a1 su1t ‘was cons1der

122 e the

"necessary’ as ear]y as. 1845 Also within th1s category has co
4 \d
cost of a wife' s prosecut1on of her husband on a cr1m1na1 charge123 and_in

certa1n civil cases where the w1fe cou]d not otherwise have afforded.a

118. Matrimonia1 Proceedings and Property Act (1970) c. 33 s. 41(1) (2).

119. Phillips v, Hayter (1870) L.R. 6 C.P. 38 per Willes J. at 425 See also
Manby v. -Scott (1663) 1 Lev. 4; Bromley, supra n. 4 at 122 Gray v.
*. Earl Cathcart (1922) 38 T.L.R. 562; In Callot v.” Nash 19237—_9
-T.LR. 291 it was held that the husband rather than the wife sets
househo]d standards and hence decides what are "necessaries".

120: C§111ns Vi Long‘(1901) 17 T.LuR. 242. 7 E

121. Goodyear v. Part (1897) 13 T.L.R. 395.

122. Ex p. Moore. (1845) De G. 173. Held in wr1ght & Webb v. Annanda]e (1930)
© 2 K.B.8 that.the wife had to prove adequate grounds and must not - C
“have comm1tted adu]tery v :
123. Gr1nde11 v. Godmond (1856) 5 Ad. & E1. 755 where 'held that the
. essence of the proceedings must be the protect1on of the wife rather
than the pun1shment of . the husband. :
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12 125
a lawyer, i The wife may borrow money to pay for necessarices and cven

where she rece1ves “nmaintenance payments, if these are inadequate, it appears

that she may pledge her husband's cred1t 126

-
A deserted wife's agency +s an irrebutable presumption of Taw which

persists as long as she can c1a1m her husband's conduct to have been

127

wrongful . But her agency will terminate if she comm1ts adultery for

_where the right to maintenance is gone the présumptive agency goes with

1£ 128

The deserted w1fe S agency may also be terminated where 1t cgn be”
shown that she. had sufficient means of her own with wh1ch to purchasec_
nécessaries.]29 . T ‘ S _ . /

B

‘Fridman argues thaF the deserted wife is wrongly described as an
agent of necessity, there befng no true agency involved, 130 and he |
now quest1ons how useful the pr1nc1p1e rea]]y 1s since other courses of
action are read11y available to enable a wife obtain financial sUchrt from
her husband when in need. He' points cut that reforms in the d1vorce law,

\

124. Mabarro v. Kennedy (1955) 1 Q.B. 575.

125.,Weingarten v. "Enge1 (1947) 1 A1l E.R. 425. The 1ender is then subrogated to
o the rights of the wife's creditor, Jenner v. Morr1s (1861) .30 L.J. .
" Ch. 361 .

126 Morr1son, supra n.94 at 128.

]277,Fr1dman, supra n. 111 at 82

128. Turner-Samuels, supra n.4 at 281; ° J.N. Nabarré & Sons v. Kennedy
(1954) 2 ATT E.R. 605.

129.'Biberf1e1d‘v' Berens (1952) 2 A]] E.R. 237 where Callot V. Nash
~supra n.119 was criticized on this point. . See also Bromley, supra
n.4 at 123; ‘Morrison, supra n.94 at.128; Turner- Samue]s, supra

“n.4 at 271. _
130. Supra n.111 at 70." i - : R

N
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\
by chdnglng Lhu who]o (hu)nctvr/of Lthe matrimonial "offence”, may have

dea]( a severe b]ow to th1a\doclr|no 131

.\
e)  Agreements between Spouses

<TheTeading case of Balfour v. Ba]four132 e°tab11°hod the principle

? .
that aqreemonts, wh1(h if between strangers would bc legally binding, will
not be so if botween spouses, because spoucoq are presumed not to intend

that 1ega1 consequenccs should attend their agreementr This principle

was c0nf1rmed in Gould v. Gou1d] where it waS\he]d that -if spouses

entered,into an\agreement whi]evcohabiting, therexWas a presumption that
« :they did not intend to bei1ega11yﬁbound However, afthough domest1c
a}arrangements are therefore not enforceable, they will be\if the necessary
\:e]ements for a valid contract exist. ]34, However, the rule Ln Balfolur v.

135

Ba]four worked hardship on spouses who had. separated, or were\agzut to do¥
so, and in Merr1tt v. Merritt it was he]d that in such circumstances it

wou]d be d1ff1cu1t to conc1ude that w1th regard to financial arranqements,

the part1es di€é not intend to be bound. a
; |
! 4

P |

Recent matrimonial property cases have demonstrated the difficulty in !

attempt1ng to'divine the intention of spouses as to whether they 1ntended

Ato be legally bound As Hodgson L.J remarked ;136

J
W

;r131. Supra n. 111 at 78:
' 132. (1919) -2 K.B. 571.

133. (1969) 2 A11 E.R. 728, (1970) 1 Q.B. 275.

5/ 134. Boston.v. Boston (1904) 1 K.B. 124 where the husband had agreed with
i his wife to take a lease of prem1ses

S : i'-“tr

135 (1970) 1 W.L.R. 1221,

/ 136. Pettit v. Pettit (1970) A.C. 777 at 810. | e
; LT - o [



Agrecements

The conception of a normatl married couple spending
enings hamering oot

the Tong winter

about

Lheir pousess
take the further

oV

cerlainly cannot

out whalt

-

Lhought of making an agreement.

be discussed in a later chapter.

v

Act,of'1935 was not paésed ¥ the Provinces of Canada.

modern” Married Women's Property Acts have been passed in a]]‘Provinces]37

f)  The Canadian Position

An equivalent of the Eng1ish Law Reform (Married Women and Tortfeaso#s)

-

i

‘thus acheving results similar to the ]935 Act.

separate estate, was removed from the English legislation in 1935 as be1ng

The phrase '"separate property”, w1th its old connotation of the w1fe S

anomalous.

Alberta, Newfoundland, Manitoba, New Brunswick and Saskatchewan.
' these.Provjnces a wife can therefore sue and be sued as if unmarried:
is mow liable on all her contracts both ante- nuptial and post nupt1a1

11ab111ty be1ng now persona1 she can be adjudged bankrupt or have Judgements

they would have agreed to if

agroeoenments
ions appears grotesque, and 1

step of working

they had

between spouses regarding the matrimonial property will

Howexer, more

For the same reason it was removed from the 1e@151ation of .

137.
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enforced against her.  In Saskatchewan, the husband is still Tiable on his

wife's ante-nuptial contracts to the oextont of all property which he may

1348

have acquired through haer. However, Lthe phrase "separate property" has

been retained in British Columbia, Ontario, Nova Scotia and Prince Cdward
‘!
IsTand. In these Provinces a married woman is declared Tiable on her pre-
nuptial and post-nuptial contracts to the extent of hoer separate praoperty,
v . .. . . _ e . 139
now held or Tater acquired, if not under a restraint from dHL]c1nQLIOH.
! . ‘ ! . -
Thus the Tiability would appear to be still proprictary rather than per-

o

sonal in these Provinces.

With regard to the circumstances under‘which a wife may pledge her
husband's credit for necessaries, the position in Canada appears to be
similar to that which formerly obtained in Eng]and.]4o Thus, where husband

and wife cohabit, there is a rebuttab]e]4]

presumption that the wife had
the husband's authority 'to pledge his\credit]42 for necessaries.]43

Where -the parties are judicially separated, two Provinces, Alberta and

’

138. Married Women's Propérty Act R.S.S. (1965) ¢.340 s.11.

139. Married Women's Property Act R.S.B.C. (1960) ss. 4, 6.
Married Women's Property Act R.S.O. (1970) ss. 3, 4.
Married Women's Property Act R,S.P.E.I. (1951) s.2.

140. The Canadian cases are comparatively few. See generally Fridman,

supra n.111, Anger's Digest of Canadian Law, supra n.6l at 385.

- 141. Lineham v. Holden (1933) 4. D.L.R. 187.

142, Vopni v. Bell (1908) 17 Man L.R. 417; Arsenault v..Bishop (1931) ‘
2 D.L.R. 325; Moore, McLeod & Co. Ltd. v. Jardine (1932) 5 M.P.R. 327.

'143. Robert Simpson Co. Ltd v. Ruggles (1930) 3 D.L.R. 174; Gebbie &
Forrest v. Kershaw (1927) 3 D.L.R. 156; Owen Sound General & Maine
Hospital v. Mann (1953) 0.R. 643.
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-
i

British Colwmiibia, have made statutory -provision establishing the busband's,

Fiability for noceaaarios supplicd to the wite where alimony i ordered

and unpdid,'44

-~

In view of provisions which enable a deserted wife Lo apply to the

144 . . 146
courts, and in view of Fridoan's arquuente and also the diffi-

culties which can arise with creditors, it i< submitted that the
agency of necessity is not only outmoded but dbi le unnecossary in the

'Pt‘()vl'ﬁntﬁ; of Canada today and should be abolished. £

e

;‘

It is further submitted that continuoq use of the term "separate
0

Tproperty”, with its old technical connotation of a wife's separate estate,
' ' [yl
is an anachronism which serves no useful purpose and which should be re-
moved from the legislation of the few Provinces which still retain it.
. a

g) The Wife as a, Trader

The Married Women's Property Act of 1882 made it clear that with the
¢ - c

ab?]ity to enter ¥nto contracts and be held liable thereon as if she were

a feme So]e,b47

“

thg/married woman could also enter into trade. Thus it

a3

. 144. Domestic Relations Act R.S.A. (1970) ¢.113 s.13; Divorce & Matri-
monial Causes Act R.$.B.C. (1960) c.118 s.10.

145, E.g. in Alberta, The Domestic Relations Act R.S.A. (1970).¢c.113 s.27
provides that-a married woman, deserted by her husband who has failed
to supply her with food and necessaries, may apply-to the court which
can summon the husband and order him to provide for his wife.

146. Supra at 24.
147. 45 & 46 Vict. c.'75[.f'1(2).
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W provided

that whe wees ent it led to hobd an her separale propecty b

real and personal proporty a(quiruh in JQQ.“vmpluy«Mnr, trade op oo N
pu!iun“.'qﬂ LE wa®s further provided that
~ ‘ » \; R | .
lv&fy mardied woukn Currviﬁu on a lyadulﬁvpurﬁtvly v

H

from here husband shatd, e pect o theg Jsep®ate

Lproportyy be subject Lo the bankraptoy law. in the
: ) “

) A o ; R l/“}

yAMe wWay a5 1t she were, a teme sole, '

. ) >

[

. S . . " C 50)
A like situatiop obtainsg in al)l Provinces of Lnnuddl)( although only

some Provinces have included a spes'ific reterence Lo trade dn their Married

3

o 51 L . N , .
Women's Property Acts. The married woman teader i5 of course subjcet
. : 4 N
oo vency and | NP - 152 : v
to insolvency and bankruptcy laws as any other person. . i
' o . ) o . £} @
o . O © ) k N )
_——‘————.ﬂ—;—ﬁ%‘ :W‘ T ¢ ‘ - b B R ; T o
148. Id. s.2. . T
¢ ¢ 5
. I P
-149. Id. s.](a). . 3 5 : .
' ¢ o i “ -
150. Anger's Digest of Canadian Law, supra n.59 at 385, / \

151. R.S.0. c.262 s.2:

“RUSUN.S. c.176 s.4;

W <

«

o 1h2. Law Reform (

2(1);

°

d C
Married

R

&

] Women and Tortfeason§
The Bankryptcy Act R.S.C.
samuels, supra n.4 at -327.

©

.S.p.
R.S.

v

o

LT
.C.

G
C

.92
1233

[

a

S.

3
s.

‘1970 ¢.B+3. See generally Tur@gt—

io RIS.S. €.340 s.4; "

) Act (1935) ss..1(d),

Q
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ay Torts between a ‘Married Homan and a Stranger e f
e d . ° S
o In Eng]and The Law Reform (Marr1ed Women and Tortfeasors) Act of
1935 abso]ved the husband gua husband from ]1ab111ty for h1s w1fe S torts
!
both before and after Marr1age Lo “that he cou]d no. longer be sued or made e
- i ‘ s
a party to proceed1ngs concern1ng such a tdrt 153 The w1fe thereupon be— R
SR 154.

. came 11ab1e for -her torts and cou?d sue or be sued as 1f a feme so]e

' A w1fe cOuld st111 be Jo1nt1y sued Wlth her husband 1n cases of Jo1nt

155

]1ab111ty however and where the w1fe comm1tted a tort whl]e forma11y -

act1ng as her husband S. agent both wou]d be 11ab1e Jo1nt1y and severa11y ]56 “

e

In Canada, by the1r respect1ve Marr?ed WOmen S Property Acts, A1berta, f» ”

Newfound]and Man1toba and New Brunsw:ck have dec]ared a- w1fe comp]ete]y

]5? the rema1n1@g ProV1nces have renm“‘

'511ab1e for her ante nupt1a1 torts,
» dered her ]1ab]e for such toxts to’ the extent of her separate property ]58 S ;-h

5 In Saskatchewan, Nova Scot1a and Pr1nce Edward Is]and the husband 1s made

= 3 .
E E Lo

© 153,25 & 26 Geo.5 c. 053, e
s, oId; ss;,l, 3. ‘v,;.'i j .",_’u I B A y'jﬁi’f,
155 ;g; 4(2)( )L B e Lt e
‘156;58urdett v. Horne (1911) 28 T.L.R. 83

157 RUSUA. (1970 c. 227 S. 7 R. S Nf]d (1963)'cu~d

,..n‘uc M 70 sv3(a ; R.S. N B. (1952 el B ' , , _

6 s, 83 R’SvSm (1965) C. 340 S. 10 R.S.N.S. (1967). .
s.1

).
| E
”:15é¢HR . o (1970) c. |
R. S (1960) c. 233 s.145 R.S.P.E.T. (1951) c.9g s.

)
T
&
o o 2
. . o
G -
{
’f’



» property acqu1red by h1m through h1s w1fe‘T%9

"for the protectton and secur1ty of her property 163, )In a]] Prov1nces

. . . : R .
< . . . . ‘

express]y 11ab1e for his w1fe S ante nupt1a] torts ta. the extent of a]]

P .
o N

Concernahg 11ab11Tty for torts comm1tted dur1ng the marr1age, the.

>

f1rst group of Prov1nces above referred to, makes the w1fe comp]ete1y

160

liable’ wh11e the second group makes her 11ab1e “to the extent of her

161

Nt ia

\separate property B Most prov1nces have made statutory prov1s1on for

'act1on by and aga1nst the husband ~and w1fe Jo1nt1y in: tort in cases bf i'

162

,dual cadse or 11ab111ty e ,.‘ B '\‘.: o s

e

?Eb)- Torts between Husband and Wife

A]] common Jaw'prov1nces of Canada fo11owed the Eng]1sh 1935 Act 1n 't»n‘

1 mak1ng statutory prOV1s1on enab]1ng the w1fe to sue her husband in tort

~

5159;'R
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o except Br1t1sh Co]umb1a, property” has: been statutor11y defined as 1n—‘

#

c1ud1ng a chose in action. 164 -In‘the much critized case of Curtis v.'
W11cox]65'1t was he]d that ”property" iRcluded-a chose in act1on S0 that

a w1#e could, after marr1age, sue her husbahd For 1nJury caused by h1s

o

:'ne§]1gence pefore marr1age Kahn Freund contends that th]s dec1s1on
"rests on fa]Lac1ous reason1ng in that 1t confounds the th1ng wh1ch pro—'
tects w1th the th%%g whlch is protected “]66 The- Saskatchewan Court of
Appea1 has he]d that the phrase ”for protect1on and secur1ty of “her pro—
. perty" does’ not Timit a wife's r1ght of action to those situations where

she cou]d show some harm or 1nJury to- her property as such 167 But it has

Lo

been he]d that a w1fe cannot sue her husband for fa]se 1mpr1sonment'and

168" 169

for dece1t or for damage for fraudu]ent con—

]71 or assau1t 172

. ma11c1ous prosecut1on,

-mae_.sp1racy,]zo nor,“can she sue h1m for 11be1

o

s1nce such

are not regarded as remed}es for the protection and security of‘her pro;v

°

164. R:S.A. (19707 c. 227 s.2; R.S.N.S. (1967) C.176 s. 1(e); -
. R.S.Nfld% (1963) c.227°s.27; RIS.P.E.I. (1951) ¢.92 5.1(b);
- R.SIN.B: (1952) ¢ 140 s.1; R.5.0. (1970) c.262 5. T(b);
; R‘S S. (1965) c.340"s.2(a); R.S.M. (1970) c:CM-70 5.2

;165 (1948) 2 K.B. 474 overru]1ng Got11ffe v. Edelston (T930) 2.K.B. 278,h

166 Supra n. 99 at 151.

167. Thomas v. Thomas (1961) 29 D.L. RoS76. L
168, Tinkley v. Tinkley (1909) 25 T.L.R. 264. )
';\{69 Hulton_v. Hulton (1917) 1.K.8. 813.

170. Kennedy 'v. Tomlinson (1959) 20' D.L:R. (2d.). 273.
: 17].'RalStonru;-RaTston»(1930) 2 K.B..238. \“wf

172. Phillips v. Barnet (1876) 1 Q.B:D. 436.



perty. But a'startling decision of the'Ontario”Court of Appea1 has just®

173 : :

' been reported where the 1nc1p1e that a w1fe may sue her husband for'

protect1on of her property has been extended, or interpreted, to 1nc1ude
’persona] 1nJury prov1d1ng the part1es are no, 1onger married when action .
commenced. It was. he]d in this case that after their marrwage‘had been

\\\\\\ TN

‘annu]]ed the Woman could sue her. former husband for damages in respect
J

- of 1nJur1es susta1ned by her dur1ng the marr1age as .a result of a car

acc1dent caused by the husband s neg]ﬁgence ~ The Appea] Court held

a) that the common ‘Taw f1ct1on of un1ty had been abo11sged{by the Marr1ed'

WOmen s Property Act ‘and b) that the conc]ud1ng words of section 7,

@

", except as aforesa1d no husband or wife: 1s ent1t1ed to sue the other
L “ @

for a tort“, was. purely procedura] 1n nature
‘ / o _

‘Husbands, however, cou1d not, sue the1r w1ves 1n respect-of damage . to

174

’ /
their property Th1s 1n3ust1ce has been remedied in the Prov1nces of

A]berta, Saskatchewan, Man1toba, New Brunsw1ck and Nova Scot1a where, in

-all but Saskatchewan, 1t 1s express]y prov1ded that the husband has a

rec1proca1 right. to sue his wife in tort for the protect1on of h1s pro-
175

"perty Salmond and Lush: ma1nta1n that this except1on in favour of thé

wife alone was a mere oversight in the Marr1ed WOmen 'S Property Act of

1882176

174, 'Bayliss v. B]ackwe]] (]952) J K B. 154.

175. R.S.A, (1970) ¢.227 as amended (1973) c.61 5.11; R. §5M (1970) c. M7O '

s.7(3); ~R.S.N.B. (1952) ¢.140 s. 6(3); R.S.S. (1965) €.340 s.8(2);

R.S.N.S. (T967) €.176 5.17(2). In Saskatchewan there is a genera1 ‘/-

,prov1s1on for action in respect of property r1ghts

2N

176. Sa]mond on Torts 360 (16th ed. 1973), Lush, Husband and Wife . /A
, 5837 (4th ed. T933). A I

/

97

‘173. Manning v. Howard (1975)° reported in Canad1an Current Law 1787 (Ont;C,A.).

/

/

/
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The d1ff4cu1t1es which arose from the’ genera] 1nab1T1ty of spouses to

incur T1ab1T1ty in tort w1th regard to each- other has been alluded to in ﬁ-‘

177

the previous chapter In EngTand the recommendat1ons of the Law Reform

Commission Ted to the removal of this d1sab111ty in The Law Reform

»(HUsband and W1fe) Act of 1962 179" Each party was given, by th1s Act the .
like r1ght of action in tort against the other as if unmarr1ed but thev-ff
c0urts were g1ven discretion to stay such action 1f it appeared that rno

substant1a1 ‘benefit would accrue from the proceed1ngs or if the issue wou]d

e )
more conven1ent1y be d1sposed of under Sect1on 17-0f the Marr1ed WOmen s

180 \

»Property Act of 1882 the courts were aTso g1ven author1ty to exerclse .

“any power which coqu be exerc1sed under Section 17 ]81 ,
: t . ‘ . ',.f"

/

separat1on of matr1mon1a1 property and to enab]e spouses to assert pro-

s

The 19627Act 1s seen as- a measure to m1t1gate the r1g1d1ty of the~

. perty claifs concern1n%‘common assets which are TegaTTy separate.18,2

177. Supra at D
>v178 Law Reform Comm1tteé/9th Report (1961y-ngd. 1268.

'vT79 10 & 1] Eliz. 2 c. 48

~180. Id. s. T(T) Sec. 17 of the 1882 Act prov1ded a. summary procedure
: for determ1n1ng property/gue%tfxns between spouses Tl .

181.. 1d. 501(2). It appears that the B1TT°as or1g1na11y passed through “the
House of Commons. prov1ded that where Section 17 could have been el
invoked,; the:spouses’ pow\\\to sue-each _other was-to havé b&en com- S

+pletely exc]uded Kahn- Freund Law Reform (Husband and W1fe) Act 1962,
25 M.L:R. 697. N , : )

1827 See geneérally Kahn- Freund, supra, W1nf1er and Jolowicz on Tort 613
- (9th ed. 1977); Bromley, supra n.4 at-280; Ontario Law Reform .
* Commission: Torts (1969)] Salmond, supra n.176; Stone Report on’
Comm1ttees, (1967) 24 M.L.R. 481 Glanville W1111ams, Some Reforms
in the Law of Tort (1961) 24 M7 L R. TOT Law Reform Committee,

. upra n 178

o . .
e . ©

s

178 B



Common to a]] Prov1nces of Canada is the general restr1ct1on that
‘neither spouse can sue the other 1n tort and so the debate cont1nues as to the
most appropriate type of retorm to remedy th1s unsat1sfactory s1tuat1on 183 .

The consensus of opinjon appears to be that the under1y1ng reason for th1s

+

rule 1s no . 10nger the concept of un1ty of persona11ty but the danger of

d1srupt1ng the matr1mon1a1 harmony . As Kanowitz says~”... a husband
,cou]d beat his wife merciless1y causing her permanent injury ... but the

Taw 1n its rectitude den1ed her the r1ght to sue her husband because such

a su1t -.. could destroy ‘the peace of the home . ”]84 There was a]so the
fear that to perm1t Su1ts between spouses for negllgent1y inflicted Tn—

. Juries wou1d resu]t in a 1arge ‘number of fraudu]ent c1a1ms Tt 1s argued ,

<

fthat the need to preserve domest1c amity is a futile argument in that.a

: spouse may 1ay’cr1m1na1 charges aga1nst the. other and a parent may be

sued for neg11gence by h1s ch11d ]85

One of the strongest reasons for change 1s that where the wife is

1nJured through the neg11gence of her husband and another, she can on]y

;J83 See genera]]y,,4orr1son, supra n. 94 at 88; Mendes da Costa

: -Hushand and Wife in the Law of Torts\ in Studies in
Lanadian Tort Taw 47Q (2d. ed. 1972) 5 Kahn-Freund,- supnra 'n.99;

e Kanowitz, supra n.4 at 75 United Nations Commission on Status of
“Women: " legal Status of. Married Women 8] (1958); Hoyt, (N961-65)
13 U.N.B.L.J. 325 Hughes and Hudson, (1953) 31_Can.Bar.Rey.41;
Brown, Married WOmen and Tortfeasors (1936) 14 ‘Can.Bar. Rev\265;

- Winfield, Recent Leg1s1at1on on the Eng11sh Law of Tort (]936)'14
'Can Bar Rev ‘653, :

184 Supra 'n.4 at 75, e L o .
| ]85' Hoyt, supra n.183 at 33, R " : -

® ] . . . L + - . - I
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recover damages'from the other and, because of ‘the hhsband's lack of

186
11ab111ty, ‘the other cannot recover a contr1but1on from the husband
where the husband was act1ng as the agent of another, the injured wife

. cou1d c1a1m from the other on. the pr1nc1p]e of vtcar1ous 11ab111ty 187

W1nf1e]d has taken the view that regrettab]e \nd 1ncons1stent though

the¥br ent s1tuatf@n is, 1t is better on the who1 that the 1aw be Teft
" as it is 0 erwise su1ts in tort between spouses vioi 1d tend to be used

n188 Kahn Freun R wh1]e dep1or1ng the

pr1mar11y to vindicate the]r sp1te
" failure of the 1935 t to abo11sh the common law ru]é\aga1nst substant1ve
1iability, and the failura.of the courts to comprehend that the whole body -

of legislation on married women._should be understood “ab a removal of the

doctrine of-unity and a]] its excre cences”, was a]so of the view that -

ou]d not be able to sue each
189

while spouses-are Tiving together they _
\otherﬂfor assault or defamatlon or even. negquence The English Lawnf
f'Reform Coﬁﬁittee, ‘having conc]uded that there was no*]ogica1 Yeason why
d ebouses should be debarred from su1ng each other, acknow]edged that com—

p]ete freedom of act1on in tort was not in the 1nterest of good social

186._Drinkwater v. Kimber (1952) 2 Q.B. 281. 'This s1tuat1on was remed1ed

in Australia’by the provision that a third party could join a con-
: ’ current tort-feasor who was a husband as though he ‘were-not marr1ed
(/ , to the injured wife. [Act No. 5382 (1949) s.2(1 )(d)].

)87.‘Smith'v. Moss (1940) 1 K.B. 242; Broom v. Morgan (1953) 1 Q.B. 597.
188. Supra-n.183 at 655. ’ |
1189. Supra n.99 at 144.
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B
po]1cy and therefore advocated Jud1c1a1 discretion to stay roceed1ngs in

order to prec]ude petty Titigation. :' \

-

-

:

An exception to the general rule of'inter—spousa1 tort immynity 1s
embodied in the 1egis1ation of Manitoba and NeW'Brunswick where it is

_ provided that spouses may sue each other in tort w1th regard to torts

/

committed wh11e 11v1ng apart under a decrée.or order of judicial

‘separation. 190 : B

The Ontario Law Reform Commission, haviné examined in depth the
quest1on of 1nter spousal immunity in tort has conc]uded that. there is

'not a sat1sfactory rat1ona11zat1on of the existing law in Canada in- th1s : \

area, -and 1t recommends 1eg1s1at1on to enable husband and w1fe>to sue 3

i

"each other gendra]]y in tort with no prov1s1on for staying proceed1ngs as

in Eng]and 197 ’
a - ) _ v';,\\////pwﬁ o

It is submltted that an unqua11f1ed r1ght of action between husbang

and w1fe in tort m1ght we]l .give r1se to trgv1a1 act1ons the pursu1t of

wh1ch by engender1ng and promot1ng adversary pos1taons, could endanger

a marr1age wh1ch m1ght otherw1se have surv1ved A s1m11ar argument was

discarded by the Ontar1o Law Reform Comm1ss1on and by the State of

V1ctor1a Law Rev151on Cdmm1ss1on]92 on the ground that the‘protect1on

_ ;\\ . -

190. R.S.N. (1963) c;227;sr7i2)(b)§>R.S;N.B. (1952) ¢.140 5.6(2) (b):

o

191. Supra n.182 at 50, 59.

192. State of Victoria Statute Law Rev1s1on Comm1ttee Report on Act1ons
Between Husband and U1fe 2046/66 para 17 S o

X S
it
@,:3‘/ a



afforded by an unrestr1cted right to sue'each other would mote™ than out-
we1gh the poss1b1e breaking up of what was probably an a]ready un&tab]e
marr1age furthermore, they said, no i11- effects had been experienced

where there existed an unrestr1cted right to sue each other on pre- mar1ta1
torts It is respectfu]]y subm1ttod that the assumptwon that a marriage

is a]ready at breaking point when such action would be commenced is un-
warranted; that a qualified right of action\does not imply a lesser

degree of protection, and that‘the\number of actions on pre-marital torts
must sure]y be. too few upon- wh1ch to base a. Judgement It is, therefore,
vrecommended that the re]evant sections of the provincial Marr1ed Women's
Property Acts be repealed and that 1eg1s]at1on be enacted enab11ng husband
and wife to sue each ‘other in tort but with a d1scret1onary power in the
court to stay action where it appeared that no substantial benefit would"
naccrue to either party from continutnd the”proceedings.

c) Actions for Loss of Consortium

As a resu]t of the otd commion ]aw be11ef tbat the husband had a gro-
pr1etary 1nterest in his. w1fe wh1ch gave him a right to her services and

-company, he has today, in both Eng]and and Canada, a cause of action
]

~ aga1nst any person whose ‘tortious. act against his w1fe depr1ves h1m of her

consOrtium. The 1oss of consort1um may be by 1nJury calsed to the w1fe

e

193 . - I

through neg11gence. or in the form of ent1cement, harbour1ng or criminal

— conveérsation. . , <

193. Winfield points out that where & wife is negligently injured by a .
stranger, in addition to the wife's claim the stranger may be held
- liable in full to the husband for the Jatter's Toss of consortium’ - .
even where the wife was a]so neg11gent Winfield, supra n.183 at 615.

Lo )
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194

Except in AlbeXla, """ the wife has no reciprocal right of action

against a person whose

. 195 ... s
tium.'” This position we

wgtigence deprives her of her husband's consor-

196

s affirmed in Best v. Samuecl Fox Ltid. where
X L amuct rox Ltd

the llouse of Lords conc]uded*(ﬁat~today, while it was anomalous to grant

N,
such a right to the hushand and ‘not to the wife, the real anomaly was the
> \, o
husband's right to seck such an aclion and there was no reason to extend
such an anomaly by granting a Tike right to the wife. Fridman contends

that such actions, by either spoyse, are Mar from anoma10us;]?Z that if

‘the matrimonial re{ationship is of any social value both parties have an
interest,'which should be,protectee by Taw, of \preserving it intact.  He
argues that the wife's interest in the consortium\is protected by a nUmber
of Tegal rﬁghts which givehrise to cofrespondfng duties to be observed

by the world at Targe, therefore the wife should be enf't1ed to sue for

'1055 of consértium either in respect of acts which intenttqnally interfere

, w1th the consort1um or where a reasonable man could have ant1 ipated that

such would be the efﬁeii\of his acts

Act (1970) c.113 as amended (1973) c.61 &\ 35.

194. The Domestic Relation

~195. Salmond, supra n.176 at\360. = See generally Payne, Right of Marita
' Consortium, 8,J.Fam.Law 5 Ontario Law Reform Commission, supra
n.182 at 86; Harsh The W1¥e s _Interest in the Consdrtium, (1967)
67 L.Q.R. 37; Conservat1ve PQlitical Center, supra n.4 at 27;
Fr1dman, Consort1um as an Intgirest in the Lawfag Torts, (1954) o
Can Bar.Rev.1MN65; West, Notes,\\\f75)qi§ u.7. L R 76. :

196 (1952) A.C. 716.

197. Supra n:195.




While in general a wife has no action against a third parly whose neg-

Vigence results in injury to the husband with consequent dmpairment of the

“consortium, if such dmpairiient were the result of injury to herself she

\
\

could claim dainages for loss of consortium as a consequential damage
o : © X . \.‘. bl : . 198 -
Flowing from the third party's negligence.

\

\

In view of the fact that:tho‘common law action for Toss of copsortium
derived from the husnand's proprietary right to the services of his wife,
this action is clearly anachronistic. However, it is recommended thal, in
cases where wilful or negligent miscdnduct led to the 1ose of consortium,
there be ‘instituted generally a sgatutory right‘tb damageg,‘at the suit

of the wife as we]]kas the'husband' such’ damages would not be of a pun1t1ve

nature and Annu1d be 1in respect of.loss of<mater1a1 benef1ts or serv1ces/

only. o
& )_: ) ‘/C . ,
i
[\ _A‘
Actions for enticement and harbour1ﬁg vhave now been abolished in
Eng]and 199 but are s 111 alive in Canada Enticement is the depriving

of the husband of his w1 e's consortium and differs from the common Taw
act1on of criminal convers t1on in that adu1tery need not be a]]eged or
proved. In British Co]umb1axo and Ontar1oZO] the right to sue for damages

in an action for entxcement has been, extended by the courts to a wife de-

o

198. Paxne ugra n. 195 at 52
199. Law Reform (M1sce]1aneous Provisipons) Act (]970). 5.5.

200. Judge v. Smith (1962) 30 D.L.R. (2d.) 521.

.201. Applebaum v. Gilchrist (1946) 4 D.L.R. 383 (Ont. C.A.); but see

Banks v..Done (1934) T. D.L.R. 789.

104



prived of her hushand's consortium, as was the case in England, priov to

N ,
the abolition of «wuch autinn.zn“ In Alberta, the Domestic Relations Act
, S

) 203
. ~ . . . L i .
has been amended to provide for action by cither spouse, for enbicement

209

or harbouring. [t s recommended that cach province make statutory

provision enabling the wife as well as Lhe husband to maintain an aclion

-

for enticement. 1L is further recommended that actionsefor harbouring be

abolished as an anachronism.

Criminal conversation was replaced -in .England by an action by the

husband to recover damages from a man who had commited adultery with his

. ' . . 205 . .
wife but such action has now been abolished. Some Canadian Provinces

206

have adopted this form While others have retained ‘the action for

208

207 Except in Alberta,” damages for adultery have

criminal conversation.
always been avéi]ab1e only to the husband. The historical reasonﬁjfor

denying such action to a wife now having disappeared, there is no onger

'anx'reason.for discrimination in this regard. But rather than recommend

that action for damagés be extended to the wife, it is recommended that

this action be abolished a) because of the difficulty in proving that the

202. Payne, supra n.195 at 465 Place v. Searle (1932) 2 K.B. 497,

203. R.S.A. (1970) c.113 as amended (1973) c.61 s.32.
i PR |
S20871d. 5233, .
205. Matrimonial Causes Act {1857) 20-21 Vict. ¢.85 s.59. The right to

claim damagesefor adultery was, abolished by the Law Reform (Mis-
cellaneous Provisions) Act 1970 s.4.

. 206. For example, R.S.A. (1970) c.113 s.14.
: - A . . . . .
207. Criminal conversation exists in-Manitoba, Saskatchewan, Ontario and
the Maritime Provinces.  ~ ' '

1208. The Domestic Relations Act (1970) ¢113 as amended (1973) c.61 s.14.

54



¢
adultery vesulted in rveal damage to the consorlium, bh) because ol the
ditficully in assessing the value of chastily in a particular peraon and:

nmaintaining an unbiaved stance in such claims and ¢) because of tLhe

difficulty in ascertaining that the blame real ly belonged with Lhe adulterer

rather than the <spouse.

It s the recommendation of the Ontario Law Reform Commission that

actions for adultery, énticement and harbouring of a spouse all be abolioho

as having no place in our modern leqgal systenm.
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AT PERSTONS AND OTHER BEH LY .

I T
) Famity AlTowance and Social Aoy tane e . ‘
. 0 . . . . -
. . . " O .
the assumption is no o longer valid that mavriage ensures “Litelong
o " . ' o

ceonomic securdty for the marvicd woman and o her Civil rights ine lude

certain pen: 1o .md other benefiyls sponsored by the State.

.
;\\. ;
\ f
A o ! o
. A\
\

P
: L . . [ . - .
Help i .1\\!()r(lml the apried woman with children by the Family

. Y209 . . . . , " . .
/\l]()w(\nc(\ ‘,(:hr'm')‘.‘ Lhe object of which is to dugment the income of

. R \ . o
famitics \uth ‘(‘{H lrhun So that they are less disadvantaged via-da-vis non-
. o b ) E CA
. : . . '\ . I\
children d%llnt% thdn“thoy'would Otherwise be.  Statutory increases Lo

[
&\Foop pace w1th the cost of Tiving are reqularly enacted by Parl1amvnt N

N\
Wll]e these d]]OWdH(O s_are pdydb]e both in England and.Canada, in anldnd
o J : . .

-0 a]]qyance is payable for the first child. ,In order to provide more

benefit to low income earnérsa the family allowance was always taxable in
) {

England and as from 1975 is taxable also. in Canada. These allowances

belony in law to the wife. v T e
o & ) ? Q

N : v v
o The aim of social assistance in Englandg.now known as Supp]ementaryD

v

Benefits, is %o bring a persoﬁ'% resources up to a 1%ve] approved by
Par]iameht. It is available to married wamen, inter alia, who ayes below

pens1onab1e age,, not in full-time work, and whose resources fall short of

210

the statutory requ1rement. In Cadada sociatl agsiéténcehdnder ghe

Canada Assstarice Plan is provided by the Federal GéVanmentzl] the .

bl G 5
—{- - —c-

S g
? °

2Q9i See genera¥1y Central Office of Information, Social Secur1ty in Britain

4

(1970) The Canada Pension Plan {1970) Gov. Doc H.21-3770.

=210. Social.Security in Britain, éupra'at 32.

- 211, Canada Assistance Plan R.S.C. (1970) c.C-1. .

<
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adm1n1strat1on of- wh1ch is carY1ed out by the 1nd1v1dua] prov1nces wh1ch f .

prov1de in genera1 that tHFTcr1tIr1on for qua]1f1cat1on is to be in need. 2]2

It 1s frequent1y used to assist-¢ld age pens1oners, women between the ages

“of 60 and 65 not yet eligible for a pensxon, and those for whom ex1st1ng

'benef1ts are 1nadequate 2]3/‘Reports show that women are spec1a11y vu1ner—

- ab]e “to proverty and in part1cu]ar the marr1ed woman w1th ch11dren 214
‘The most urgent _need for benef1ts appears to’; be that of the so]e support

' -mother for whom soc1a1 ass1s%ance payments are often 1nadequate 215

Ll 0 EEEEY

v TN
L ob) Health Insuranceé Benefits Ly R
In both Eng]and and Canada the marryed womanﬂmay re?y on her husband S
o .

contr1but1ons to the var1ous schemes in: érder to obta1n hea]th care. 2]6

L

- -212. Social Assistance.Act R.S.B. C* @1960) c,360 as amended Social
= . -Allowance Act R.S.M. (1970) ¢.S160 as ‘amended; Social Ass1stance Act

N.B+ (1960) c.9 as amended;. Social Assistance Act Nfld. (1962) €.4 as -
- ‘amended; Social Assistance Act N.S. (1970) c.16 as amenfled; Fampily
thenef1ts Act R.S.Q0. (1970) c.157 as amended; Saskatchewan Ass1stance
Act Sask. (1966) c.32 as amended SRR
R \ s . I .
. ~.213. Royal Comm1ss1on on' Status - of Women-in Canada,’ supra n.4 at 327.

Ly For a general review of provincial welfare schemes see Fodden, _
Family and Welfare Assistance Legislation in Canada in 2 Stud1eS'

in Canad1an Fam11y Law, Suprae -n.49 at 765 - e o

214.;See genera11y the Roya] Comm1ss1on on the Statas of WOmen in Canada.f“
. “supra n.4 at 313; Women .and the Law in New Brunswick, ‘supra n.l1
~at 303 Labour Canada women S BureaUa'73 40 (1973) Fodden, supra
at 757 .. I S

215, In Canada a1most one tenth of the femaTe wonk1ng fdrce (a quarter;
S~ of a million women) ‘are -separated, deserted, d1vorced or widowed;
Canadadﬁegartment of Labour,fWomen S Bureau WOmen 1n the Labour
Force 1971 . R o ,

f.?TG.”See genera11y Social Secuw1ty in Canada 1969 Gov Doc Soc1a1 Secur1tyl;'u
T L.Ser1es 18 (1970) Soc1a1 Secur1ty in Br1ta1n, ugra n. 209
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In England if a wife is work1ng, she must part1c1yate in the Nat1ona]

217

Social Secur1ty Scheme and she then rece1ves more- benef1ts than the.

non-contn1but1ng wife - In Canada, hosp1ta1 care is’ provided at the
{.standard ward 1eve1 through federal- prov1nc1a1 insdrance programsZ]8 whi]e
:.med1ca] care is prov1ded through prov1nc1a1 m€d1ca1 care plans. 2]9\ Nh11e
‘th1s is not the p1ace for a comparattve study of the comp]ex health 1n-

- /
"g surance schemes 1in Eng]and and Canada ment1on should perhaps be made of
"the comprehegslye,scheme'B?fass;stanceﬁtor mothers which 1s avaﬁWab]e in

/Eng1and B - . o R

7
/
/

/

o . 3 ) ':-’ /'v"'
N1ne weeks betore confwnement the pregnant woman 1s ent1t1ed to a

‘substant1a1 matern1ty grant and in the case of a mu1t1p¥e birth, to a

: s1m11ar grant for each ch11d surv1v1ng for 12 hours after birth. 220.

Where a woman has been work1ng and herse]f paying., nat1ona1 1nsurance con- . - -

tr1but1ons, she is a]so ent1t1ed to a. matern1ty al]owance for eleveén weeks
e
prior to, and six weeks after the birth. 221 In add1t1on, the 1oca1

\“author1t1es are. bound to prov1de for ‘the denta] care of expectant and .

o

"§1nur51ng mothersq for m1dw1fery service for those‘who w1sh to ‘be conf1ned

at- home, for domest1c he]p in ‘the home‘wh11e 1y1ng 1n, for prov1s1on of

ambu]ance serv1ce where requ1red for expectant and nurs1ng mothers, and
o [ : ‘ —
— . = ‘

217. The Eng11sh system is to dedu<t from workers ' earn1ngs one payment
“o. that ‘covers health insyrance, unemp]oyment benefit, pensions benefits
and-industrial injury benefits (where &pplicable). The_emp]qyer ‘also™
contr1butes in respect of each emp]oyee o S - '

218. Hosp1ta1 Insurance & D1agnost1c SerV1ces Act ,R.S.C. (1970) c.H-8.
219, Med1ca1 Care Act R.S. c: (1970% c.M-8. E

220; Th1s was approx1mate1y 563 in 1970 and 1ntended to cover essent1a1
©. purchases for the new baby. = : ‘ .

ci221;>In 197.0- approx1mate1y $12 50 - per week

‘199

5
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hea1th,visiting and home nursing when required in the home. 1In Canada; as

a matter of po11cy, there ‘is now prov1s1on for’ unpa1d matern1ty 1eave for

pub]1c serv1ce emp]oyees with benefits ‘payable under . the Unemp]oyment

< “

'Insurance Act to those With the required service. 222

4

T c) Ret1rement and 01d Age Pens1ons 1n°Eng]and and Canada
The English ret1rement pens1on 1s\a standard flat- rate sum ava11ab1e
to women at 60. and men at 65 who have made the requ1red number of contr1~\'v
g butwons -A husband will rece1ve a state ret1rement pens1on For h1mse]f ;
and h1s non- work1ng wife w1T1 rece1ve a pens1on of a Tittle more than
three f1fths of that of the husband when the husband reaches 65. If the‘
: fw1fe has been wopkf"\%hd contr1but1ng, however, she w111 rece1ve a ret1re—

‘ment pens1on equa] to- that of her husband when she reaches 60 years of

°

age, If the spouSes cont1nue to work after ret1rement age, the. pens1on

o

dc1s reduced accord1ng1y unt11 they reach 70 and 65 respect1ve1y when the
223

f

-earn1ngs rule no_]onger app]1es.

°
9

Where a marr1ed woman does not work,: or if she is self- emp]oyed, she
‘1s excepted from 11ab1]1ty to pay soc1a1 secur1ty contr1but1ons 1n Eng]and

' and where she works she may e]ect to re]y on her husband 'S contr1but1ons

224

or. pay her own. Because the marr1ed woman contrlbutor will on]y rece1ve

| benef1ts at a h1gher ]eve] if she is ent1t]ed to .a h1gher pens1on ‘than her J
‘ (

‘husbahd cTew women ‘stand to ga1n by contr1but1ng and few do in fact con< @

1 . : B Qo o

: — : ﬁ ,
222 ¢ Munro, Status of women in Canada 7 (1973)

| 223.. Social’ Secur1tv in Britain, supra n. 209 The standardhratelin 1970

' was approximately $12. 50 per week. . ) _ |

224.,Nat1ona1 Insurance Act (1946) 9 & ﬁO Geo.6 c. .67; National Insurance 7
.(Marr1ed komen) Regulations (1948) S ]948 No. 1470. ’

Y
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tribute. Present policy is to continue to give the wife this op%ton.zzé

Because of the inadequacy of the state pension, many private occupational

S . 226

- pension schemes are in operat1on but norma11y on]y the Targer firms are

o

in a pos1t1onyto offer such and they do not usually’ 1nc1ude potent1a1 oo

Short term emp]oyees, within wh1ch category many married women fa11

2'2-7

. The Canada Pens1on P]an, to’ wh1ch all men and women 1n emp]oyment

must contr1bute, prov1des a-.state ret1rement pension to wh1ch accessé1s
lnot poss1b1e -for either women or men before 65 years of age The pension
may d1m1m1sh if the pens1oner is emp1oyed between 65 and 70 Un11ke ‘the
English scheme for a. flat rate, the. amount of the ret1rement pens1on in

Canada is based,on the contributor's average pensignable earnings, and so

the pension is higher There was no separate pension for a non-

. _contributing w1fe as in Eng]and unt11 the Federal Government 1ntroduced

a B111; wh1ch came 1nto force on October 1 1975, to extend pens1on benevl

hf1ts to the spouse of the pens1oner if the former 1s aged 60 or older. 228,

7.

Occupational pension.schemes are also widespread in Canada, the s
majority of which have been 1ntegrated with the Canada P]an 223 Th1s’ ,

1ntegrat1on 1nv01ves one 1eve1 of benef1ts and contr1but1ons on earn1ngs

8 .

=
p R

225. Qgpartment of-Hea]th‘and Socia] Security' Strategy for Pens10ns (1971);

. 226. -In 1971, 2/3 of ma]e and 1/4 of fema]e emp]oyees were members of .=
: ‘occupat1ona1 pension schemes in Eng]and Strategy for Pens1ons

s supra at 16.. . |
~227..The Canada Pension Plan, supra n.209.7' ce o B

3

"228;401d.Age Security‘Act R.S.C. '(ﬂ970) c.0-6 as amended'(1975).

229. A Study of Canad1an Pens1on Plans (National Trust Coyt‘Ltd;) 3 4
o s,»(3rd ed 1969) T - - / = - :

-
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up to the Canada :Pension Plan ce1]1ng and a h1gher 1eve] of benef1ts and

contr1but1ons on ‘earnings over’ the ceiling.’ e

T

E 01d Age Secuhity pensions ane payable in Canada, whether oh;not'bene- B

fits haVe been earned under the Canada Pension P]an, and may be 1n addition

thereto, for men and women over 65 years of age who meet certain res1dence

230

requ1rements In addition 4. Guaranteed Income Supp1ement may be added

to the 01d Age Secur1ty Pens1on where there is no, or m1n1ma1, other

income. 231 T R

A2
1N
o

d)' Death Grant and Widow's Pension . - AT /

@ o G2,

In. Eng1and, on. ‘the death of a person who has made. the- rtqu1red soc1a1¢

°

‘security conﬁﬂﬁbut1ons, or on the death of such a person's spouse, a

-death grant is payab1e 232 In Canada, for those with the requ1red con-

tr1but1o S, ‘to' the Canada Pens1on P]an,_the deceased s estate rece1ves as

a D at Benef1t°a 1ump sum equa] to s1x t1mes h1s or her month]y ret1re—

»,ment pens1on 233 . L S e i

° o

vIngEndland'thehe is a graduated scheme of~benefttsffon widOws.whosé x

o

)

ZSOVVThe Canada Pension Plan, sugra n. 209 at 14. ‘The generaﬂ requ1rement
R 1s residence -in Canada for™ 1 years pr1or to app11cat1on :

231 In 1973 the O]d Age’ Secur1tquenef1t was raised to $100 per month for
' e]1g1b1e men and women and the Guardnteed Income Supp]ement to $70.14
“per month with provdision for regu]ar escalation, Status of Homen in
Canada, - supra n.213 at 38

6,

232. Social Secur1ty in. Br1ta1n, sugra n 209 at 20 fn f§70 thefd}ant was -
approximately. 563 . _ , . N T : :

S

233. The Canada Pension Plan, supra . 209 at 24. ’1n5197b?¢ne berefit could
not exceed 3530 R TR e e

.9 A B Lo -
. PR . o
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husbarids had made"the'required social security cohtribdtiods On the

husband's death the widow rece1ves a w1de S a]]owance for 26 weeks. When
this a110wance term1nates, 1f the widow has ch1]dren withlin family. a]]ow—
ance age limits she will then receive a widowéd mother's a]]owance'qnd
0w111‘a1so stert to rgeeive a widow'sﬂpension.f in Cahada,la_widow's

’pension is payable wheFe the husband had cbnteruted to the Canada Pension:

235

: : & ‘ ,
Plan and it wi]] vary accOrding to her age and circumstances Nhere

: 7
‘2 widow is ent1t1ed to rece1ve a ret1rement pens1on in her own right plus

. ' 236
a w1dow s pension, the two are comb1ned in certain proport1ons ¢

¢
e

~“e) ~Conclusions
It is alleged by reformers that welfare 1egis1ation often operates

Afo the disadvantage of womeh by denying ‘equal t#eatment on the groundfof

237

personal mora11ty Fodden also is of the V1ew that 1egTslat1on re-

vea]s certa1n under1y1ng mora1 att1tudes the. effect of wh1ch is to. p]ace
a risk on the rec1p1ent rather than a f1qanc1aL»r1sk‘on soc1ety.238'~r"'
-He cites the "man in the house”-ruiejunder which a woman recipient,

[

@

234. Social Security in Britain, supra n.209 at 20., In 1970 the standdrd’
‘ ‘widow's pension was approx1mate1y $13. per week

235. The Canada Pens1on Plan, supra n.209 at 25. “Under. 65 the- fuT] pens1on
.- of a flat rate p]us 37.1/2 per cent of the current value .of her
deceased husband's monthly retirement pension is payab1e . if over
65 it is 60 per cent of the current va]ue

- 236. Canada Pénsion: Plan, supra n.209 at 29.
: A ' o : L
' 237. Women's Bureau '73, supra n.214 at’ 37.

. 238. Family and Welfare Assistarice,. supra n.213 at 757.

z S , . R
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|

Tiving with a man-other than her husband, is given the ehoice

.of having her welfare benetits termihated or Tiving alone. Mandes da

- Costa alleges that this is still practiced in at least Ontario:

‘\\

“adopted such practices without 1egisjative base. .

jwelfare

a man or a s1ng1e woman, and that it s an anachron1sm that her ent1t1e—

239

that there is an express provision in the Province that no deserted

wife or. unwed mother is e]igib]e‘for Family -Benefits if not living as a

single person and furthermore municipal’ programs are believed to have

”»
. o *
o -
J . v 7

Another praotice“deservihg of tritica1 eXamination is ‘that employed

‘by some prov1nces of requ1r1ng the deserted w1fe to br1ng an act1on of

non support against the husband beﬂore be1ng cons1dered e11g1b]e for

. .
249 Such a procedure ra1ses the quest1on ‘of whether the deserted

v wife is not ent1t1ed to 1nvoke soc1ety S ass1stance for her support as is

g B ]

~ment shou]d rest so]e]y on her status as a dependent of the desert1ng

husband hv ‘ g fﬂ/af

///:t is recommended that prov1nc1a1 governments be- requested to intro-

duce amend1ng 1eg1s1at1on to ensure ;
i

a) that we]fare benefits will, not be withdrawn from rec1p1ents
whose pr1vate 1ives- do not conform to the moral standards

of the»]eg1s]at1ye or adm1n1strat1ve bodies conCerned,and

239. R.S.0. (1970) Reg. 287-(F.B.) 5.6(b).

240. Woman and the Law in New Brunsw1ck, supra n.11 at 30; Women's -
- Bureau '73, supra n.214 at 12.




B) that an act1on,for non- support aga1nst a deserting father
w11] not be deemed a prerequ1s1te to the obLa1n1ng of

f1nanc1a1 re]1ef by the deserted wife. - i u

With regard to pens1on p1ans the Royal Comm1ss1on on the Status h -
of Women recommended that the spouse rema1n1ng at home be enab1ed to ”
» part1c1pate 1n the Canada Pens1on Plan by cred1t1ng to the spouse rema1n—
ing at home a port1on of the contr1but1ons of the emp1oyed spouse and
those contr1but1ons made by the emp]oyer on the emp]oyed spouse s ‘behalf. 24%
’Th1s proposa1 was aimed at overcom1ng, at least in the later yeans, the |
f1nanc1a1 dependence of most marr1ed women on their husbands and was to
‘ overcome the 1nJust1ce 1nherent in the swtuat1on where a woman d1vorced

after many years as a w1fe and mother 1s baulked of a w1dow S pens1on
'wh1ch may go to a recent]y acqu1reh second w1fe The Roya] Comm1ss1on
, also recommended on an opt1ona1 basis perm1tt1ng the’ spouse at home

to contr1bute as a self emp]oyed worker.

Another content1ous matter conS1dered by the Royal Comm1ss1on 1s the '
-preva]ence of\sex d1fference in both pub11c and pr1vate pens1on p]ans 242

the most s1gn1f1cant of wh1ch lies in the benefits prov1ded for the

spouse and ch11dren of a contr1butor ‘The.husband and child of a.female

—_— T

EU

241. Supra n. 4 at 40.
242. Supra n. 4 at 81. - - =



e i - . . . 243 .
contributor are not.generally entitled to pension or benefits. Fhe

Commission has therefore recommended that Canada Pension P]an‘1egis1#tion

be amended so that provisions applicable to the wife and children of a

male contributor will a1sofbe applicable to the hushand and children ef a

female contributor.

244 These matters are at present beﬁng’considered by

the Federal Government énd Provinces but the agreement of two thirds of-

‘ [

. . . q
the latter is required before any changes can be made in the P]an.243_

v

J . |

|

R

It is recommended thdt‘the federal government be asked to give prij- .

ority to the aboveomatters.and that each provincial 1egi$1ature be urged

~ to considet and. make representatidné“td the federal government thereon

as soon as -possible. -

/

243.
- both to the Canada Pension Plan and the U. of A. Academic Pension .

244 .
245,

For examp]e, in the case of a UniJersity_staff'member contributing

Plan, the Canada Pension Plan -provides that where the beneficiary

"is the widow or a dependent child under 21 both staff member and

uhiver$ity,contributions plus interest are paid to the béneficiary.
But any other beneficiqry receives only the staff member's coritri-
bution plus interest. .'Under the Academic Pension Plan where the
beneficiary is the.widow of a staff member with at.least 10 years
service the widow receives a life pension equal to the joint -
survivor equivalent of the staff member's accrued pension entitle-
ment: otherwise a beneficiary receives only the staff member

and University contributions plus interest. Participation by'a
married woman in private pension plans is usually optional.

Supra n.4 ‘at 82.

Statué-of Women 1in Canada, supra n.222 at 11.°
T 5 X .

b S "“.
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q. CRIMJNAK.LAWMAND”Tﬁﬁ_MARﬂJﬁU,WQMAN~- N
I 0 ' \
2)  Capacity in Criminal Law
In both‘Eng1and and Canada the presumption has been abolishad that
tho wife's offence was conmitted at the instigation of her husband but it
is a good defence to prove Lhaﬁ 1L was comm1tted in the presence of or
“unJer the coercion of the husband 246 A marr1od woman is therefore res-
ponsible for her criminal act1on§ unless she can show that she acted
“under her husband's {nsfructions or in'fhe capacity of his agentﬂ
With regard to the br]ng]ng of cr1m1na1 proceedings aga1nst a spouse

in England, by the Theft Act of ]968 a spouse has the same right to br1ng

such proceed1ngs for any offence aga1nst the other as if they were not
q. 247

Th1s a1tered the situation which previously obtained but the
248

marrie
1968-Act_conta1ned a proviso prec]ud1ng act1on‘by a spouse for stea]ing

or unlawful damage to the property of the. other spouse un1ess .the consent

ot the D1rector of Pub]1c Prosecutions had been obtained; such consent not -

<

be1ng requ1red if spouses were under no 1ega1 ob]1gat1on to cohab1t

In Canada the sﬁtuation is similar to that which existedoin England
prior to the 1968 Theft Aot: a married woman cannot take criminal pro-
ceedings-against her husband concerning her property while they cohabit,

R

246. Criminal Justice Act (1925) 15 & 16 Geo.5 .86 s°47 “Snow's Criminal
- Code of Canada s.18 (7th ed. 1974). Treason and murder are exceptions
to the rule, T Hale P.C.45. : ‘

©

247. C.60 5.30(2).
248. 1d. 5.30(4).



I
with regard to acts done during cohabitation unles
f)/l()

or upon rvpurutlon,

|
| |
\ " |
|

dono when lTeaving ur,do.vrtlnq or ubuu( Lo Teave or desert.”
{ K
| .
|

A married woman{has no FiabiTity for the criminal acts of her husband

in which she has notparticipated unless he has acted as her agent and

; " aq €50 b g g £ hetng an acenc
without mens rea. In Canada she cannot be convicted of being an acces-
sory after the fact to her husband's felony, or that of her husband's

accomplice, by receiy ng, comforting or assisting them 'to enable them to

escape;251,.But in England she now may be liable for assisting her husband

. ’ [<
. o]
unless she can prove coercion. 2 2 In Eng]and a married woman may a]so be

wconV1cted of hand11ng goods sto1en by her husband 253 However, if the
|

husband has comm1tted tieason the w1fe will not be guilty thereof on the
254

mere ground that .she re eived him. The old common law rule that husband

and wife could not consp\re together ‘has been reversed in Eng].and255 but

256

still, appears to be the ﬁaw in Canada.
0 L3
- : T ] ]
249, Marr1ed Women's Prop%rty Act (1882) 45 & 46 Vict. ¢.75 s.12; Snow,
‘supra n:246, %/289 ‘ . ‘ :

- 250. 19 Ha]sbury s Laws 874 (3rd ed. Simonds 1957) : - o

251. Snow, sugra n.246 ss. 23(2)(3)

252._]0 Halsbury's Laws at 73 s. 542 note (q)(supp. 1974).

253. Supra. T R

254. 1. Hale P.C. 47.- ‘

~ 255. Crimes Act'(igel) $:67. | -

i_,256. Snow, supr 246 at 225 s.423. Where the comm;n law rule is st111- ' ./ \

extant 1 iy appla even .where the marriage is potent1a11y polygamous.
Mawji v/ Reginam 57) A C. 126.




h) Lvidence
AL common Taw  neither the hushand nor the wife of a defendant was

compelent Lo give ovidence oither for the prosccution or the defence.  Ane
. . . ALY ibort
exception was where the of fence was against the person or the Tliberty

\ » ’ . . ' R
of the defendanl's spouse in which case the spouse cuuld boe compelled to

Dt
. . - . . [4 H;
give evidence for the prosecution without the do[endant s consent.

Y Mol

The Criminal LVIdonco Act of . 1898 Lhen provided that the spouse of |
a person charged thh certain offences could be called as a witness for
the prosecution or the dofonco without the cohsenL of the: person chargod.259
But th1s did not mean that a wife would be a compellable witness against

260

her husband. It was also provided that in all criminal proceedings the

husband or wife of a person charged was a competent witness for the defence
at every stage but could not be called as a witness except upon the appli-

cation of the person charged 26]

~ e

| As has biFn seen,‘the Theft At in England enabled husband and wife

257. Held to be not within this exception of petsona1 injury was the threat
to murder, R v. Yeo (1951) 1 A.E.R- 864, but-this case was not followed
- in.R v. Verolla (7963) 1 Q.B. 2953 where ev1dence of the defendant's
wife was held adm1ss1b1e in a charge of attempt1ng to po1son with

intent to murder. -

258. 10 Halsbury's Laws at 483.

~

259. 61 &$62 Vict. c.36 s. 4(f). While the defendant cou]d not be cross-d
examined as to previous offences or character, a spouse giving evi-" -
dence under th1s Act could be so cross- exam1ned :

250.'L$§Eh v. The King (1912) A.C.305.

261. Criminal Evidence Act, supra n.242 s.1(c). Mere s1Tence is not an
- application where & spouse would not otherwise be a competent w1tness,
R v.- Deacon (1973) 1 W.L.R. 696. \

|
\
!

Iy
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Lo prosecule cach other for any oftence.  TL provided that where o

Cspouse brings proceedings against the other, the Spouse is A cnmpuhunt
wilness for the |nwvu-cuti(ﬁf.ﬂ Whvvw'j»ruc(wwlinﬂn are brought by a Lhivd
hird party, the d(%(nnhnlLtg wﬁnq;o qhﬁjnut Whum an offence has bdun con-
mitted is competent to ;; ive ovidence for cither the defence g)r' Lhe pro-
secubtion.  However, Qhuré i a proviso thal neither spouse is compelled

Lo give evidence or.bound to disclosoe any conmunication made durinq‘
marriage and that failure fo give evidence shall not be commented upon by

the prosccution.268

The Canada Evidcnpo Act providcsfthat the gpouse of a person charged
with an offence is a competent witness for the defen$e2§3 aﬁd that the
'spouse of a person Ehargéd with certain of fences-undér the Juvenile
Delinquency Act and the Criminal Code is both a competent and a compellable
witness for the prosecution without the defendant's congé\t.264 The Act
also providgg thaf thevfa11ure of either theAperspn charged, or his or
her spouse, to testify shall not be cqmmenfed,upén by either the judge or

265 «InR. v. Lee?%0

counsel. for the prosecution. Crown counsel compented on

Q

262. The Theft Act 1968 c.60 s.30(2),(3)."An accidegtal .comment may not
vitiate the trial, R. v. Morley (1966) 116 L.J¥F 725 (C.C.A )5 R. v.
Wickham, Ferrara and Bean I]9Z]) 55 Cr. App.Rep. 199 (C.A.).

263. R.S.C. (1970) C.EZ10 si4(1). ;
264, 1d. s.4(2). o

B A

o

2656. Id. s.4(5). ’ ST |

266.- (1970 s 4. %, S5500(1970) 5 €.C.C. 183 (C.A.). But see R v. McConnell
(1968) u.L.R. 602, 4 C.R.N.S. 269, (1968) 4-C.C.C. 257 69 D.L.R. (2d)
149 where it was held there was no miscarriage of justice where such
comment had beep made and therefore a new trial was not justified.

v -
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failure of the acoused's wite to testity and a new teial wa geanted on
4 v -

i

the ground that in the particular civcunstances this was tatal lo the

conviction.

W

Concerning communical ions between spouses during marviage’, as ngted ‘
| " N
i

above, the Thelt Act stipulates that a spouse shall not be compellable Lo

‘ . ‘
. . . . . 6/
disciose a communication with the other duri ng marviage. However, such,

. . " . PR ) . . 208
communications have always been admissibie ds evidenge 1 available

but the right to disclose is..the privilege of the one giving the cvi-

209 L . L p . N ‘
dence. ( The Canada Fvidence Act also provides that spouses are nol
. ¢ 3 . v
compellable to disclose accommunicalion made between them during
. . 0 .
. 270 ‘ 0 -
marr iage. . . '

c) Crimes against.a Wifc by her Husband ) “ -

. 0}
A husband is neither entitled to inflict personal chastfsement on his

21T 15 4 husband'ﬁbs intercourse with his wife

272

T © . . -
wife nor to imprison her.

against her will it is not rape although if ‘he should use force or .

267. Supra n.247 5.30(3)(a). n

/ o i

268. Rumpling v. Director of Public Prosecutions (1964).A.C.822 (H.L.).

e

269. H.M. Advocate v. H.D. (1953) S.C. (J) 65.

270. R.S.C. (1970) C.E-10 s.4(3).-

[+

271. R v. Jackson (1891) 1 Q.B. 671.

|0

272. R V. Miller (1954) 2 Q.B. 282. e

o . . 3

-



‘ to separate

vio1ence’he may be convioted of ass"”ﬁt 273‘

° ~

¥

He may be gu1]ty of rape how-

ever 1fothere has been- a decree of Jud1c1a1 separat1on or even an agreement
274 '

d) Conc1us1ons

« The on1y area 1n the. f1e]d of cr1m1na1 1aw where there may be need

23

?for remed1a1 1eg1s1at1on w1th regard to marr1ed women is the sect1on of

“the éanad1an Cr1m1na] @ode wh1ch assumes that a wife acts under her

/ 2

,husband s compu1s1on when she helps his accomp11ce 275 . The Roya] Com—

irm1ss1on has recommended that th1s be repea]ed s0 that w1ves are p]aced on

Just1ce is prepared to recommend accord1ng1y to the Government 278‘

nthe same - foot1ng as husbands 1n th1s regard 27§ Assurance has been g1ven.

. \

,that the next twme genera]bamendments to the Cr1m1na1 Code are before the

-Government th1s recommendat1on w111 be cons1dered 7 and the M1n1ster of‘

°

]
@

o : : : : ES] : ' : -

It 1s subm1tted that there 1s no rea] need for reform on th]S p01nt

":;and that the ca]] therefor stems ma1n1y from thf unrea11st1c attempt to

t

N ach1eve abso]ute equa11ty of\r1ghts and ob11gat1ons between spouses The

275 Snow, supra n.246 5. 23(2)( ).

Uy . L o o -

273 1d.

274. 1d.. See adsb R'V'JCTarke'(1949).2 AIT E.R. 448.

7

o

276.*Roya1 Comm1ss1on on Status of WOmen supra n. 4 at 374‘

fk277.'Munro,. upra n 222 at 42 e

; 278 The Adv1sory Counc11 on the Status of WOmen, supra n. 45 at 27 S 154

,.‘{’o R s :,0'

<
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term compuls1on” may not be apt, but 9t s subm1tted that when a w1fe

helps her husband S afcomp11ce she 15 mot1vated usua]]y by a des1re to

.assist her husband wh1ch der1ves from fee11ngs of 1oya1ty and fear of pos—

.

s1b1e domest1c deprivation arising from her marital status. A more en-

\

11ghtened reform wou1d .be to abso]ve e1ther spouse from blame," for the ‘

9

above reasons, when he]p1ng an accomp11ji/// ’ e
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CHAPTER ‘FOUR ~ PERSONAL PROPERTY RIGHTS OF MARRIED WOMEN

1. INTRODUCTION

| Wh1]e the r1ghts a w1fe may have 1n the
imatr1mon1a1 home may be. cons1dered the most 1mportant
of her* property r1ghts her r]ghts in matr1mon1a1

"personal property are a]so of constderab]e 1mportance

vPersona1 property may take various forms but those '

- wh1ch have given’ r1se to the most coﬁtroversy may , v »
. she sa1d to’ be wedd1ng g1ftsP the housekeep1ng .
a]]dhahce and bank accounts These persona] pro—
s .'perty r1ghts w11] now be exam1ﬂed o B '\ o
. . , L . . ' ? . -
° . s ° o
. o Q o
:"\' ° s e & o
\
. ° .
g 2 v'
[ o 0. i
. ¢ : 9 i
. o . ‘ ,
o ‘ 0 N
. o 5]
! a . e



2. GIFTS . - o ;//ﬁ?

a) Wedding Gifts

The s1tuat1on with regard to the engagement r1ng is now covered by
statuté in Eng1and3 where 1t 1s provided that the g1ft of an engagement

n1ng is presumed to be an absolute gift. Th1s presumpt1on may be rebutted

oy prov1ng that there was an express or 1mp11ed cond1t1on to the contrary
~ormerly there was a presumpt1on that engagement r1ngs were cond1t1ona1

;1fts2 and in the absence of statutory or other authortty to the tontraryw

in Canada, this may- still be the case in Canada- °

£
W1th regard to wedd1ng g1fts,3 the consen5us appears to. be that when

n doubt those g1ven by the husband S fr1ends and re]at1ves w111 be]ong fo .

:he husband and those g1ven by the - w1fe S fr1ends and re1at1ves belong to

4

he. wife. But: this ru]e of thumb will not a]ways be app11ed because the

‘r1mary cons1derat1on is the intent of the donor 5 ;',J I

: iaw Reform (Miscellaneous ProVisions) Act 1970:c.45 5.3(2).' o e
B - s . R © N .

. Jdacobs v. Davis (1917) 2 K.B. 532. L

)

See generally.Khetarpal, Property Rights of Husband and Wife:

A Brief Survey, (1969) Alta. L.R. 49; Snell's Equity 517 (27 ed.
Megarry. and Baker 1973); Bromley, Family Law 365 (4th ed. 1971);
Alberta Institute of Law Research and Reform, Matrwmon1a1 Property:
Working Paper 34 -(1974); Cullity, Property Rights During Marriage in.
Mendes Da’ Costa (ed.) 1 Studies in Canadian ‘Family Law 255 (197203
»Barlow, Gifts and Other Transférs Inter Vivos and the Matrimonial
Home in Graveson and Crane (ed.) A Century of Fam11y Law 204 (1957)

“H1ckens V. H1ckens (1945) 1 AT E.R..451 at 453 (C Al)s amgson V.

. Sampson (1960). 1 - W.L.R.190; AL v ﬁj'(1905) 15 Man R.483; East v. East
“11917-= 18)13 O W N. 316, . v _ R e

McDonald v. McDonald (1953) S.L.T. (Sh. Ct.)36.



Thus the court may order that a present such as a cheque, being 1ntended/
for both, will -be d1v1ded equaHy,6 or that a present from the relatives of
one spouse was by 1ts nature obv1ous1y 1ntended for the other spouse ~
Again the conduct of the part1es in use of*a g]ft may 1nd1cate the 1ntent .

'1.-of the donor 8 "," - ) f‘ ‘\’ - . e

b) Genera1 Pr1nc1p1e Govern1ng G1fts Between Spouses

o

_In Engdand, husband and W1fe have been express]y empowered to convey N

to each other fréeho]ds and choses in act1on,9 apd leaseholds and chatte]s 10

o

In the Prov1nces of Cariada STm11ar rTghts ex1st ]1_ However, prov1ng “that

(o
—~

a gift has been made from one’ spouse to the other is often exceed1ng1y
d1ff1cu1t, espec1a11y ‘Where property is concerned wh1ch cont1nues in joint
.use. ‘In such cases the burden of proof, 1s higher on a spouse than it wou]d

. be on a stranger, courts be1ng s]ow to infer de11very\of a chatte] between - -

spouses because such an 1nfereqce would facilitate the defraud1n9 of .

1 f : o
o, cred1tors 2 o E S

Al

.6+ Kelner.v. Kelner (1939) 3 AT E.R. 957.

°

7.“ Sampson v. Sampson, supra n.4.

8. Newgrosh.v. Newgrosh (1950) 100 L.J. 525 (C.A.).
9. Law of Property Act (1925) 15 & 16 Geo.5 ¢.20 5.72(2).

d

<«

10. Id. s.37. R o : e . s

11, Marr1ed Women's Property Act R S.B.C. (1960) c.233 s.18.
Married Women's|Property Act R.S. M. (1970) ¢.M70 ss.6% 7. o
Married Women's Property Act R.S.P.E.I. (1971) ¢.92 ss.2-4, 13-76. v
Property Act R.S.N.B. (1952) ¢.177 <.22(1),(2). S
-Married Women's Property £ct R.S.N.B. (1952) ¢.140 ss.2(b), (c), 3, 5.

. Conveyanc1ng and Law of Property Act R.S.0. {1970) c.85 s5.41. o

tand Titles -Act R.S.S. (1965) C.]]S 5.246. L :
fMarr1ed Women's Property Act R.S.S. (1965) c.340 ss.3-7.

2. Brom1ex supra n, 3 at 366 H1s]op V. H1s1op (1950) W N, 124, ‘ LN
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¢

only by deed of gift or by de1ivery;]3

[}

A gift.may be effecte

“informal gift with mere words of gift will not'suftice Deeds of gift be-

127

tween Spouses, in which case the property vests at once, are rare and most . .-

cases béfore the courts have been concerned w1th the concept of de]1very

In the 1ead1ng of case of Re Co]e (a Bankrupt), Ex parte Trustee V.
14

the husband hav1ng completely furn1shed a new house, took h1s wife

to 1t and said "It's. all yours“ but th1s was held not to constgtute an'

effect?ve de?1very The o]d maxim, that equ1ty w111 not perfect an 1mper-.

i
fect g1ft, st1]1 stands

To estab11sh a g1ft between- husband and w1fe there must be a d1st1nct
act of g]ft COup]ed ‘with ev1dence to show that a g1ft was intended; this 1s
° part1cu1ar]y 50 where the claim is made after the death of the a11eged
15

donor But 1f there is some act to show an 1ntended change of ownersh1p,

de11very m1ght be deemed effected thereby even a]thOugh the chatte1s .con-
16

tinue in common use.' > Where a spouse can prove ownersh1p, for examp1e by

17

u‘hQTding:a recejpt there wou]d appear to be no prob]em

o

©

An essential e]ement in mak1ng a gift -is the intent to make an out-

o

1

. r1ght g1ft If effected by de11vepy, 1t has been c1a1med that the law 1is

S — T

13. Re‘Breton’s”Estate,'Bheten'V'.WO01Ven.(]881) 17 Ch.416.

4. .(1963) 3 A1 E.R. 433 (C.A.).  For cr1t1c1sm of-Re Cole see. Thornley,
~ Notes (1964) Camb. L.J.27. See also Re Waite and Waite (1953) - -
9 W.W.R. 569 (B.C: ): Glaister-Carlisle v. Glaister-Carlisle (1968)
‘112 Sol. J 215; Sge11man v. Spellman (7961) 1 W.L.R.92T. :

15. Thomas v. T1mes Book Co. Ltd. (1966) 2:A11 E.R. 241, A,
16. Bashall v. Bashall (1894) 11 T.t.R. 152 (C.A.).

] Ty

- 17. french v. Gething (1922) 1 K.B. 236. °

e . i /



to - o128
_not clear as to‘Whether-an 1ntent to receive is necessary.]8 ' On the other

hand there are .cases which SUggest'that‘acceptance express or imbTied is
necessary to cohp]ete_a‘gift“between spouses.]9

o

It 1s c1ear that a presumpt1on of g1ft cannot be rebutted by sett1ng

20

up an 1]1ega1 act This pr1nc1p1e was aff1rmed in the recent case of

Mayse]s v, Mayse1s 1 where both spouses - contr1buted towards the purchase of

property which was ‘then put in the wife' s name for protect1on aga1nst c1a1ms
of future cred1tors It ‘was he]d concern1ng the husband S centr1but1on,
that there was a’ presumpt1on of advancement in favour of the w1fe, wh1ch

coqu not be rebutted by an 111ega1 act.

~In Canada, the courts have tended to f011ow the Eng11sh Appea] Court
1n'Re Co]e 22 However,_there is author]ty in Saskatchewan that a g1ft may
be made w1thout effect1ng a change in reputed ownersh1p,23 th1s desp1te the
‘prov1s1on 1n the Marr1ed WOmen S Property Act 0f“1882 wh1ch 1nva11dated (as
against the husband S cred1tors) g1fts froem husband to wife where the pro—

_perty ”cont1nues to be in the order and d1spos1t1on or reputed ownersh1p of

{ . . —r

v ' PR Lo
'18. Barlow, supra .n.3 at _204.

19. Re Blake, Blake V. Power (1889) 6
(T950) 1 W.W.R.545, (No. 2) (1950
T'W.W.RT003 (BC.y. -

0 L.T. 663; Duncah v. Duncan (No. 1)
) 1 W.W.R. 571, affd 1950T ' :

20. Re:Emery's_InVestments,Trdst,‘Emery v. Emery (1959) Ch¢4TO.

21. (1974) 3 0'R (2d) 321 (Ont. C.A.).

e

22, Cullity, supra n.3 at 255. -

23. ‘standard Trust Co. v. Little (1918) 7 W.W.R. 1285 (Sask.S.C.).



Jthe husband“;

-

g}

L

24
J

c) Gifts from Husband to Wife

Whehe the husband transfers property to h1s w1fe the presumption of :
advancement has a]ways app11ed so that the onus of prov1ng that no.gift had.
been intended lies’ w1th the husband. 27 Thus, 1n the absence of contrary

intention, theye is .a presumpt1on of g1ft by the husband to hlS w1fe where

he purchases property or makes an investment in her name,28”or if he places

o

29

the property in joint names; where shares or stock are transfekred‘into’

the\wifefs name3o or 1nto Jo7nt names,B] where a mortgage32 or other

security33 is’ taken in joint names, where furn1ture and chattels bought by

O

, the husband are transfered to the exc]us1ve possession of the wife. 3%

Recent cases, however tend to show the d1m1n1sh1ng 1mportance of the pre—

. 24, 45§ 46 Vict. ¢.75 s.10.

&

25. Married Women's Property Act R.S.S. (1965)”c.340 s.7. . y
26. Married Women's Property Act R.S.N.S. (1967)!c.176 5.1,

~27. - Snell, supra n.3 at 520. As to weight of ‘the presumpt1on between -a

man and his intended wife see Ellis, The Advancement of an Intended
Wife (]975) 119 Sol.J.108. o N .

-28.' Glaister v. Hewer_(]903) 8 Ves 195 at 199

29. Vance v. Vance (1839) 1 Beav. 605.

30. George v. Bank of England. (1819) 7 Price 646. -

32, \Re Scott, Palmer v. Vickers (1907) 97 L.T. 537.

31. Re Young, Trye v. Sullivan (1885) 28 Ch. 705

\
33. Gos1ing V. Gos11ng (1885) 3 Drew 335.

34. Ba>rack V. MCCu]]och (1856) 3 K. & J. T110.

Simi]ar'provisions exist in Saskatchewan25 and Nova Scotia.

129
26
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sumpfion of advancément in modern society35”an4 Lord D1p1ock in Petkitt v.

apply presumpt1ons to modern marrjed cQup1es”:36

a
a

A wife's c]oth1ng and Jewe11ery (parapherna]ia) giuen‘by the husband

are no 1onger in a spec1a1 c]ass of g1fts, they are now presumud to be]ong

outr1ght %o the wife and are 11ab1e to be taken by her Judgment creditors. 37

Life assurance policies are another. form of gift. MWhen a husband o

- takes out a Tife assurance policy in favour of a nameq wife, unless the

benefit is conditional on-survival, she takes an immediate.vested interest

which; on‘predéceasing her husband, passes to her personal FepresentativeSBS

39

and'will be unaffected by the husband's remarriage.>” If the wife is un-

‘named in the policy and predeceases her husband, her pérsona]orepresen—
tatives have no claim. 1If the husband remains unmarried the polidy'mbnjes

will form part of his estate.4qr o o ' .

d) GiftsffrOm'Wffe to Husband : o vt - ";

Q

'v Nhere a wife transfers property into her husband s name,” a presumpt1on

of resu1t1ng trust has a]ways applied. Thus there 1s no presumpt1on of gift

35. Falconer v. Fa]conér (1970) 2 A11 E R. 4%9 (C.A.).
3. (1970) A.C. 777 at 824 (H.L.).. & -
37. Snell, supra n.3 at 520. o

°

38. Cousins v. Sun Life Assurance’ SOC (1933) 1 Ch. 126 (C.A.).
39. Re Smith's Estate, B1]ham v. Smith (1937) Ch. 636. ‘

40. Re.Collier (1930) 2 Ch. 37, a case cr1t1c1zed as erroneous 1n Cous1ns
"~ v. Sun Life Assurance Soc., supra n. 38 _ - @ _ . -




-.‘may not app]y.

131

where a wife transfers shares or stock of her own either into the husband®s

~name or into joint names,[H purchases property with her money and places it

(42

in either her husband s name or joint names42 or-invests her money in like

hmanner.f3 In such circumstances the onus of provtng‘that a gift was in-

tended Ties with the husband.44 . . i

A dferent situation obtains where the Wife is living with and being
ma1nta1ned by her husband who rece1ves income frOm her property with her ‘
know]edge and consent Unless a contrary 1ntent1on can be proved there is

a presumpt1on that such 1ncome is a gift and 1ntended to be appi1ed for the>

ma1ntenance of the: fam11y 45

If the wifé is of unsound}m1nd the presumpt1dﬁ
46

Réce1pt by the husband of a cap1ta1 sum be1ong1ng to" the

‘ w1fe ra1ses no presumpt1on of&ngt o Tt wag he]d in Heseltine v. Hese1t1ne47"

“that where the husband rece1ved such property in c1rcumstances wh1ch pre~
c]uded a gift or a loan, he was accountab]e as trustee to his wife and was

not ent1t1ed/to the benef1t of any statute of 11m1tat10n

°

41. Carnegte'v. Carnegie (1874) 31 L.T. 7. »
42. Grant v. Callaghan (1956) 107 L.J. 7. 105. . -~ = '

43, Re Mailman (1940) 2 D.L.R. 721, affd. (1941) S.C.R. 368 (1941)
““ 3 D.L.R. 449. _

44. Re Flamank (1889) 40 Ch} 461.

45. Dixon v. Dixon (1878) 9 Ch. 587. - . o «7‘-.{n ;\\\g\.
46." Way (1835) ' 3

Leach, v. S [.J. 100 (Ch.), but see Howard v. Earl’of Digby
(1834) 2 C1." & Fin. 634 at 657, 660, 661 (H.L.) where consent he]d
not to be the on1y reason-for the presumpt1on :

47, (1971) 1 A1l E.R. 952 (C.A.):



13¢
“Where a wife mortgagoc her property to pay off the husband's debts,
prima facie this is a 1oan48 but the facts of the case will be the deciding.

49

factors Yet if the wife in fact loans money for her husband's “trade or

business" and he becomes bankrupt or insolvent, the wife cannot claim her

dividend until all the other creditors have been paid in fuil.??
{ .
i “G1fts” made by a wife to her husband under the influence of the hus—
~band are not va11d since a gift must be free]y and voluntarily given with

an understand1ng of the transaction. 51

52

The burden of proving undue in-
fluence lies on the w1fe but the husband will be required to show that
the transact1on was" proper where a stranger would not be requ]red to do

'56353"«“

RN | . f>//
37 smvINgs R e

a) Housekeep1ng A]]owances _ ) T,

The cases of B]ackwe11 V. B]ackwe]] 4 and HOdd]hOt V. Hoddmot55

o . N o “ [

48. Hudson v. Carmichael. (1854) Kay 613.

49. Paget v. Paget (1898) 1 Ch. 470.

50. Bankruptcy Act (1914) 5.36(2), replacing s.3 of the Married Women's
. Property Act of 1882 '

- N o

35]} Willis v.,Barron (1902) A.C. 271 (H.L.): Luchek v. Sitko (1956)
18 W.N.Rb'6]]‘1ﬂ7ta.) : ’ A

&

- 52.. Bank of Montreal v. Stuart (’911) A.C. 120 (P.C.).

- 53. Re_LLoyds Bank Ltd Bonze and Lederman v. Bonzé (1931) 1. ch. 2891at 302.
-84, (1943) 2 A1l E.R. §79 (C.A.). '
'55. (1949)' 2 L.R. 406 at 416 (C.A.). .

. . *
° h .. .
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estab]ish;d firmly the principie, in both Engltand and Canuda,SG that where
the wife cffectodlsavings out of a housckeeping allowance proyided by her
husband any Savingé therefrom betonged to the husband[57 h]lkgguﬁpﬁ,
where ﬁhe wife Had successfully placed savings from the housekeepiing
allowance in a footbé11 pool, Denning L. J. dis;énting from the majorfky
view, said "It may be that they belong to bothvjoi;tly, because they are
as much due to the wife's-géod housekeeping as to the husband}s‘earn—

W58

ings.... Khetarpal, commenting on Blackwell and Hoddinot says "...(they)

took no account -of the fact that any savings from the.housekeeping money -
were as much due to the wife's skill and ecbn@my as a housewife as to her
husband's earning capaﬁity. They are not in accofd with the view of

marriage as a working partnership.“59

— P

While Hoddinot 1s/§f

fdj1owed'3nftanada, a more’equitab]e view has

v

, A TS -

prevailed in Eng]andgwhe?,, byjthegMarrjed,onfn's Property Act of 1964
i fnialie s . Nor e o ':‘."-:’4‘ X

60 .~ -

3

it is now prJvidéd:

e R

56, Calder v. Calder (1971) 16 D.L.R. (3d) 369 at 374 (Ont.);

Wassill v. Wassill (1951) 4 W.W.R."(N.S.) 669 (Sask.).

: : , LA _ o e
57. See generally Khetarpal, supra n.3"at 47; Bromley supra n.3 at 362;

Alberta Institute of Law Research dnd Reform, supra n.3 at 362;

Samuels, The Married Women's Property Act, 1964 (1964) 108 Sol.J.287;

Stone, Married Women's Property Act 1964 (1964) 27 M.L.R. 576;

19 Halsbury's Laws ss.1367-1374.

&

58.

949) 2 K.B. 406 at 415,
59. Supra, n.3-at 48.

60.



While the Act has been welcomed as a beginning towards the concept of partner-
ship between spouses, as Bromley comments "...

working as wmuch injustice as it avoids."

"

It any questioniarises as to the right of a husband

or wife Lo money derived from any allowance made hy
the husband for the expenses of the wmatrimonial home
or for similar purposcs, or to any property acquiretd—

out of such moncy,

the money or property shall, in

the absence of any agreement between them to the con-
trdry, be groutod as belonging to the hu«band and
wife in equal shares.

oy
;'

the Act has potential for
61

In the first place, the Act Only operatéé where ﬁhe housekeeping -

-

allowance is rebeived by the wife from the husband. Ip a society with an

7

1ncreas1ng number of “househusbands” this is hardly fawr 62

repayments63

to football poo]sicoupons.

i
i

64

61.
62.

63.

64.

-Sugra; n.3 at 363.

The Report of the Royal Comm1ss1on on Marriage and Divorce,- ]955

had recommended that this

(Cmnd. 9678 para. 701)

Tymoszczuk v.

4yatt V.

Pyatt (1966) S.L.T.

prov1s1on apply mutatis mutiandis

R
\

i
Tymoszczuk (1964) 108 So1.J.676 where hE]d that mortgage
_1nsta]]ments were not expenses of the matrimonial hom _

!
(Notes) 73 where resu]t.ks in Tymoszczuk.

]

N

A



The Act applics Lo properly acquired out of savings, thus giving rise

Lo awkward questions suc l\ as whether ¢lothes bought by the wife thercout

i

belong in ‘equall shares Lo the husband. Furthormore, on Lthe dedth of a &

A ‘ . . N ‘ .
spousc, such property (often houschold goods) will not pa,, to Lhe supvivor
; 3 J

but'ha]f will go Lo“th‘rdvcoastd') personal rep*e'entdtlvv since it re-
0 v

qu1vos a con,r1ouu act to Luvn u Lenanny in common into a JUIHL tenancy.
Again, it :is nbt clear whether the Act was intended Lo have retrospective
6 I‘ " “ . - " - "
effect.”” - ‘
.
b)  Savings from Other Soarces
: 2rom Vs =204l

o

i) Pin-money \

B C
a

( \ .
Pin-money. is an allowance Sometlmes made by a husband to his wife
el N

for purchases for *herself (often in the form of a clothes a]]owance) The

wife is under an implied.duty to app]y such an a]]oWance)for the purpose
c A o 7 _ | |
for which it was given and any savings therefrom belong to the husbandv66‘

oL

5i)~throceeds from Husband's Business

Where the wife effects savings from the proceeds of the .husband's

a

business, such<belongjto the husband 67

0_ . o o o D.( o .

-

65. “Iymoszczuk supra n.63 sugdests that it has retrospec1tv§ effect

. while Re Jdhns" Ass1qnment Trusts’(]970) 2 A11 E.R. 210 ‘indicates’
‘the contrary view. / ’

o J
. 8

66. Jodrell VTIQOdre11 (1845) 9 Beav.45.

o -

67. Pope v. Bushell & Co. (1388) 4 T.L.R. @10 (C.A.) "

t

sl b
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_f{, tii)"

If husband and w1fe are ]1v1ng apart and the husband pays h1s w1fe

a

ma1ntenance, the pos1t1on of sav1ngs therefrom depends on- the 1ntent of .

the;part1es and the cnroumstances of the case 68
. 1y)~f Investments |

Ta

i

Where the‘w1fe 1nvests 1n her name any money be]ong1hg to the husband o

the Marr1ed Nemen s Property Act§%§r0v1de thathsuch sha]] be transferred to ;

69 ‘.‘. E sl L e

the husband. e o \f‘

)
o,

4. JOINT BANK ACCOUNTS. = -°

- et o e C L e T

")\ -The'Common"Purse'

 The 1ncome of e1ther spouse from earn1ngs or 1nvestments w11] prwma

P

fac1e rema1n h1s or her own property but prob]ems ar1se when such- mon1es
‘ are pa1d 1nto a Jo1nt bank account 70, Th1s s1tuat1on g1ves r1se to the:

#F
concept of the common purse, that wh11e the marr1age subs1sts both part1es

“care free to draw on the common fund wh1ch\1s 1ntended for~the1r common use 4

o t.
B

o

68.. ‘Birkett v. Birkett (1908) L.T. 540 and see Logan V. Logan (1920)
S SC. 537 R ‘ , -
v694,1(]882) 45 & 46 V1C C;75”§.TO; R.SIM. (]970) C. M70 S. 8
*n R.S.B.C. (1960) c. 233\?,24;,R:S.N.B (1952) c.140 s:7; Lo
R.S. Nf]d 11963)c.227 s. 12;°R.S.0. (]970) 'C.262 s ]2 tg Sl
"+ R.S.P.E. I. (1951) ©.92 5.13; R.S.S. (1965) c.340 s, 6. "¥’5y4~v?“‘

o

70, See- genera]]y Cu]11txj supra n.3 at 264; Khetarpa],'supra n.3 at 51
“= . Bromley;: supra n.3-at>360; Alberta Institute of Law Research and
~“Reform, supra'n.3 at 36319 Halsbunys - Laws,_supra n.57 s. 1360 R
~Samuelss.The Joint- Matrwmon1a?~Bank1ng Account and M ts Proceeds.' '(1965) .
. 28-M.L.R. 4803 W1]11s, The Nature of a Jo1nt Account (1936)..14 = e
“Can. BarvRey 457 e e v Sl ) ' :

,©
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// et : . ,mev
e T %;%ﬁ
and if the account 1s overdrawn the debt is borne equa11y 71 The d1ff1—

cu]ty exists in determ1n1ng the rights of the contributors on break up

of marr1age or on death. Va1sey J 1n the 1ead1ng case of Jones v.

Maxnard72

formed,v1t ought to be, and can be,'d1ssected .. (such) is. qu1te 1ncon—

says "I do not be11eve that when once the joint pool has been

's1stent w1th the or1g1na1 fundamenta] 1dea of a Jo1nt purse or a common
1“ 73 | : // . :

S

3 b)ﬁ Re]at1onsh1p Between Banr and, C11ents

The customary contract 1n the ease of joint accounts 1s that each
7301nt ho]der may depos1t or w1thdraw and on the death of one spouse the "

ba]ance be]ongs to the other. Th1s contract 1s effect1ve between the bank

\

and the Jo1nt c11ents but a more comp11cated s1tuat1on obta1ns as between ,f
.the Jo1nt ho]ders ‘ e ]vﬂt d?*

‘ S

) Where One Spouse Contr1butes to the Jo1nt Account : vf

If the husband is the so]e contr1butor to the Jo1nt account the

'ppresumpt1on of advancement w1]1 operate to g1ve the w1fe a prima fac1e
74

"1nterest K

!

;can be shown that the Jo1nt names was’ a matter of conven1ence to enab]e

But the presumpt1on can be rebutted for examp]e, where 1t

7. Re Shaw (1906) 94 LT 93
72. (1951) Ch 572

[v]

73, Id at 575 ERt v, 'i SIS S

74 BromJey, supra n 3 at 361.

¥
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L. PR . .
P2 - - ° : c

the w1fe draw cheques for housePeep1ng 75

to be d1v1ned from the c1rcumstances 76

d

opened for conven1ence, but later the contr1but1ng spouse fqﬁmed the 1n*’

s on the wane:1n Eng]and, ;;/Pas been noted ear]lcr
W

o

Maxnard 80 whete the husband w1thdrew money from the Jo1nt account 1nto

?723 Re.F1gg1s, Roberts . McLaren (1969) 1 Ch 123,

a S o

tent1on that the other should have beneficial r1ghts, the change of 1ntent
will be recogn1zed 77 . . ‘i~ - Ca LR e %

- ' T 2 ‘ o
.[‘"

. The force of the presumpt1ons of advancement and resu1t1ng ftust
| .78

1t Mas he]d in: ﬁa m v. Warh that where money was w1thdrawn fnpm the Jo1nt

Iy <

account to purchase property and the t1t]e p]acedgln the name of the wzth—'

© Do o

drawer, the 1%ga1 t1t]e shou]d“be he]d 1n trust for both Jo1ntTy - An the

&
a0

absence of a. Gontrary 1ntent1on Nheve the w1fe 1s the so]e contr1butor ;

(-] é o . Q

| to a Jo1nt acc0unt tbere 1s a presumpt1oﬁ bt a resu]t]ng trust in.her "
° R TR POV % o o S
favour Do Co e -: A T R,
by - @ ‘ » u'd A _: ) ({] . . ,.a °»q° ) s .: I oL
d) - Where Both Spouses Contr1bute to the Jo1nt Accounb R °

L@

o ’DWhere both spouses havé contr1buted focthe Jo1nt account the law as

o

to how the balance shou]d be d1v1ded NES st111 unterta1n °In Jones V.

o‘o' ]

‘°0

o

AN . . e o
RN S PN b : -
. o e

75. Harrods v. Testels 1937) 2 AT E.R. 236 (C.A.); Heseltine v. Heseltine

: 2197;) 1 AT E. R.- 2 (C.A )f ‘Marshall v. CrutweTi (18 570L R. 20 328
a Eq 0_., - a. . ) - - o . . e A
’761- Re Hacrison} Day V. Harr1son (1§20) 90°L'J Ch. 186,-' o ool

Q Q a

78.. Supra n.35. See.also Falconer v. Fa]coner (1970) 3 A E.R. 449
- (TR )s-Pettitt v. Pettitt C. R.-777 at 824 (H L.). L >,
(1969) 70 W.W.R.e 207 (B C.5.C.). S

(1951) Ch. 572.

o

. The 1ntent1on of the part1es 1s _

However, where a joint account was

138

Th Canada, however -

2



139

-which both_had contr1buted and bought shares therew1th it was ‘held that
7 the w1fe was ent1t1ed to a ha]f share in. the 1nvestments But in

Re B1shop, ! where bdth had contr1buted and both had w1thdrawn _money with

wh1ch they bought secur1t1es, the court found that- there was no rea] in-

tent1on to poo] resources, therefore the secur1t1es in the w1fe s name .

be]onged to the wife and those in the husband s name be]onged to him. = The

©

o under1y1ng pr1nc1p1e in th1s case was that where et’ -pspou3e COu1d draw

cheques on a Jo1nt account w1thout reCtr1ct1on, each . ew w1th the author1ty

of ‘the other and any property bought théuew1th be]onged to the one 1n=whose

“pame the purchase was made: ' thus there was no equ1ty 1n the other spouse.

to d1sp1ace the legal. ownersh1p of the purchas1ng spouse. wf“" "

A
° ]

In Re B1shop Stamp J. rejectedvdones V. Maynard and. equa] shar1ng on

: the grounds, inter aT1a, that this wou1d work hardsh1p on the husband s1nce

XY

‘the pr1nc1p1e wou]d not app]y mutat1s mutand1s if the property were pur-

chased in the name of the w1fe, furthermore, the w1fe mustebe taken’ to
have ]mp11ed1y consented to the transact1on It therefore appears that

where incokes are poo1ed and p]aced in a common fuhd both acqu1re a

Jo1nt 1nterest in the who]e fund un]ess a contrary 1ntent can be shown

t . o .

e) SUrviyor's ﬁights ° . ‘7f o fy

On death the ba]ance of ‘the Jo1nt fund w1]1 accrue to the surv1vor
\f ; ) o -

‘un]ess a contrary 1ntent can be shown 82' The Canad1an v1ew has been that

@

the surv1vor obtained a Jo1nt legal 1nterest in the chose in act1on w1th

‘ an 1mmed1ate benef1c1a1 1nterest wh1ch was not to fa]] 1nto-possess1on

&
w

‘ -

81. Re Bishop, National Provincial Bank ktd. v. Bishop (1965) Ch. 450,

82. . Id.
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-

unti1“the other's death The trend in Canada 15, therefore, that sur-

v1vonsh1p will be recogn1;ed as a poss1b111ty in all cases of Jo1nt accounts'
‘but where on]y the depositor has operated the account in h1s 11fet1me, the
court will require strong evidence' of intent to create a survivorshi% )

1nterest,84

_In general, the Eng11sh courts take the v1ew that” where marr1age
ends in death, a JO]nt tenancy with right of surv1vorsh1p is appropr1ate
but where it ends in d1vorce a tenan;y in common is appropr1ateo As
<Samue1s says, ... the presumpt10n of a benef1c1a1 joint tenancy in am1ty,

~and-@ benef1c1a1 tenancy in common in acr1mony 1s the on]y 1og1ca1, re-

N a]1st1c and fa1r presumption to apply in an age where marr1age is r1ght1y

<]ooked upon as an equa] partners%1p W85

5. " CONCLUSTONS -

‘The.ne]evance,‘and hencedthe impohtance; bf the presumbt?ons'of,'v
advancement and resu]t1ng trust are undoubted]y decreas1ng "~ But it is sub-
m1tted that desplte the 1ncreas1ng number of wage earners among marr1ed -

women, there is st111 a ]arge segment of’ that class who, through force of ‘

‘domest1c c1rcumstances, or trad1t1ona1 out]ook, or 1nnate lack of bu%1ness

o> i

.acumen, a%e st111 ent1re]y dependent on the1r husbands in f1nanc1a1 matters.

fIt 1s subm1tted therefore that, unt11 such time as matr1mon1a1 propert

n]aw is reformed =Y0) as to recogn1ze the marriage partnersh1p pr1nc1p1e,

83! Re Re1d (1921) 64 D.L. 598 *(Ont. S. C A D ) Edward% v. Bradley -
. (1956) 2. L.R. (2d.) 82 (Ont. C.A.). \ , =

g4 Cu111ty,,§4pra n.3, at 270"

85. : ugra,n.7p at 482.4
3 \ 4.
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‘thewequjtab1e presumptions still have a useful -place in our society:

!
!

It is further subm1tted that in tHe mattér of sav1ngs from a house—_-j
‘keep1ng a11owance it is an outrageous thing that 1n Cﬁnada today an in-
dustr1ous and prov1dent hausewife or househysband cannot consider as her
or his own earn1ngs any sav1ngs made there ut. It is therefore suggested
h‘that remed1a1 1eg1s]at1on beé’ sought in Ca ada wh1ch w1th the advantage of
‘the Eng]1sh experjience 'in this matter, wpuld be 1ess amb1guous and more

fair than the Eng]1sh reform of 1964

141f
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CCHAPTER FIVE . ©THE MATRIMONIAL HOME
1. THE PROBLEM

It may be said'that 1n‘genera1 there never has been anyvsystematic
jdeve]opment*of family property ]aw.1 Thus deSpite the 1ncreasing-need
therefor, there are no spec1a1 rules available to app]y to the prob1ems
of ownersh1p of fam11y assets - in part1cu1ar, the most 1mportant the

. matr1mon1a1 home. : o

|
T

The Law Reform (Marr1ed WOmen and Tortfeasors) Act of 1935, as has

o

been seen,2 finally estab11shed the pr1nc1p1e of separat1on of property

“between husband and w1fe As an incident of ]ega] history, equal status

¥

-w1th men for marr1ed women in matters of private 1aw and civil procedure‘

was 11nked together w1th separate property’ r1ghts, a1though these matters

S S P O :
‘were essent1a]1y d1st1nct And so the rigid enforcement of a separat1gn

b
of property doctr1ne has 1mposed great problems on the courts when the

marr1age has broken down and a d1v1s1on of property 1s required - how to
\

maintain cons1stency between the separation of property doctr1ne and°the

<

pr1nc1p1e of equa11ty between spouses. ' As Kahn- Freund has remarked
Mol very frequent]y the1r money and goods are m1ng]ed SO 1nextr1cab1y that °
an apprOpr1at1on of assets to one spouse or the other becomes a game in -

'wh1ch the e]ement of hazard .exceeds: ‘that of ar1thmet1ca] sk111 3. o

J

1. Except1ng the law re]at1ng to 1ntestate succbss1on
_2.vn-Supra Chapter Two ‘ _“° ' ‘

3. Matr1mon1a1 Property - Some Recent Deve]opments (1959) 22 M,L.R. é&l :
at 242 o k. :

5
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2. OCCUPATIONAL RIGHTS

\ o

'In‘the,1ead1ng case of Pettitt v. Pettitt® the House of Lords

affirmed that the pkoperty hights ot‘sbouses must be determined according
to the genera1 property ]aw' Th1s State of affa1rs is ‘seen to be h1gh1y
unsat1sfactory because of the uncerta1nty as to title which resu1ts, because

the outcome so often depends on the d1scret1on of the court, and because of

'the unfa1rness wh1ch often appeag§ to attend dec1s1ons

The state of the 1awzon th1s 155ue w111 now be 1ooked at both in

‘England and Canada, as ' will the proposa]s thereon of the more 1mportant re—

forming agencies. - : : o .

‘1
i S

'a) In_England

The common law position5 concern1ng the r1ght to occupy the matr1mon1a1

home was. that where the Tegal and equ1tab1e title was 1n the nusband the

5w1fe could c]a1m the right to occupat1on by v1rtue of her right ‘to herA
‘ husband s consort1um and her r1ght to be ma1nta1ned by him; the husband‘

: d1scharged his ob11gat1ons by prov1d1ng the home. Thus, if the wife were

deserted: she was entitled to remain in the matr1mon1a1 home, un]ess she had

" forfeited her right to ‘maintenance. 6 Converse]y, if the 1ega1 and equ1tab1e

@

vt1t]e were in the wife, her duty to cohabllit gave the husband the r1ght to

occupy the matr1mon1a1 home

;‘YA‘

4. (1370) A.C. 777 (H.L.).

- 5. Brom]ey, Fam11y Law 386 (4th ed. 1971); Snell's Pr1nc1p1es of Equity

 526. (27 ed. Megarry and Baker 1973) CulTity, Property Rights During
Marriage in Mendes Da Costa;&ed ) 1 Studies in Canad1an Fam11y Law
255 (1972) ;

6. . For example, by adultery, Boyt v. Boxt (1948) 2 A11 E.R. 436.

°
i

14:
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The right of both spouses to occupat1on was irrevocable as long as. the

: marrlage subs1sted “but the right was ext1ngu1shed ‘together with the r1ght

144

8 .
to consortium and ma1ntenance, when the marriage was dissolved or annulled.” -

Where there was a Jo1nt tenancy or tenancy 1n common, each spouse had °

~an equa] right to possession and the right not to be ev1cted w1thout a*cohrt

order ’ Wh11e the courts were slow to depr1ve either spouse of use of Jhe'c E

ohome,g they had the discretion under sect1on 17 of theMarried Women's Ji
Property Act of 1882, to contro1 the rtght of e1ther spouse to- possess1on
But such act1on on the part of the courts would be a temporary measure,;f

the trust for sa]e wou]d be 1mp]emented to enable ‘the part1es realise their

capital.

The right of the deserted wife to rema1n in @he matr1mon1a] home or

'-tbe not1on of the ”deserted wife' S. equ1ty“; was exam1ned by the courts in

10

the ]ead1ng case of Nat1ona1 Prov1nc1a1 Bank Ltd v. AinSworth In this

case the husband had- deserted and conveyed the home to a- company Wh]Ch then

T =

7. Even where the wife had obta1ned an order re11ev1ng her of the duty
“to eohablt ‘Halden v. Ha]den (1966) 1 W.L.R. 1487

8. Vaughn v. Vaughn (1953) 1 A11 E.R. 209 (C.A.) where. held that where
there was an agreement to the contrary, the spouse cou1d rema1n ‘

9. Hall v. Ha]] (1971) 1 A1 E.R. 762 (C.A. ) where he]d that unpleasant-
ness, tension. and inconvenience were not: enough. For a discussion of
the ‘situation where a spouse seeks to evict the other spouse, see
Hoggett,. Fam11y Crises and the Problem of Accommodat1on (1974)

118 Sol. 7. 470. . .

0. .(]965) 2 A11 E. R 4?2 (H.L.). For an attack on the concept of the
' "deserted wife's equity" see Megarry, The Deserted Wife's Right to
Occupy The Matr1mon1a1 Home (1952) 68 L.Q.R7379.
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charged it to the Bank to secure a‘1oan The company fa1]ed tao repay and

the Bank claimed possession of the home whereupon the wife unsuccessfully '
attempted to set up her "déserted wife's equity“, It was held that she could
~only do so where the sale by the husband had been a sham transaction aimed

‘at securing~possession 1 The House of Lords agreed that the so ca]]ed
equ1ty of a deserted wife to occupy the matrimonial home” had never ex1sted

that the wife' 5 right was pure1y persona] “and d1d not b1nd a purchaser,

mortgagee, trustee in bankruptcy or th1rd party.

-

D1ff1cu1t1es thus arose 1n attempt1ng to ba]ance the claims of the
wdeserted wife and that of the purchaser (usua]]y the husband 3 cred1tor)

The wife's r1ght aga1nst the purchaser was no greater than her r1ght aga1nst
her husband; she would still Tose it on adu1tery or be1ng offered a]ternat1ve
jaccommodat1on } Th1s situation a]so made it d1ff1cu1t for a prospect1ve |
“purchaser to deternnne his rights and it was sought to overcome these dif- i
ficulties, to protect both w1fe and purchaser, by The Matr1mon1a] Homes Act
of 1967 12 Th]s Act, wh1ch does not depend on desertion, prov1des that the
wife's right to occupy the matr1mon1a1 home shall be a charge on the hus-
band s estate or 1nterest in. the property, a r1ght wh1ch norma]?y will

. !
Y

C11. In Ferris v. Weaver (1652) 2. A11 E.R. 233 it was he]d that where- the
husband sought to obtain possession (which he could not otherwise get)
“through -a purchaser, the purchaser had no greater right than the
husband.. .

<

12. C.75 as amended by The Matrimonial Proceed1ngs and Property Act, (1970)

' c.45 5.38. The Act came into effect on the hysband's acqu1s1t1on of
the property, on the dite of marriage or comimencement of the Act,
whichever last happened. For a detailed account of the Act see Samue]s
Jhe Matrimonial Homes Act, 1567 (1967) 111 Sol. J. 818; Rose, _
Matrimonial- Homes. Act” ]967 (1967) 117 (2d.) N.L. J 824; Nance, Inter—
preting Matrimonial Homes Act, 1967 (1927) 117 (2d.) N.L.J. 1360.

°
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~subsist only dur1ng £overture and will end on the husband s death or dis-
13

so]ut1on “of the marr1age The spouse with no propr1etary r1ghts is given
“rights of occupat1on” so that; if in occupatlon, there is a r1ght not to
be ev1cted without a: court order, and if not in occupation, a r1ght to enter

and occupy w1th leave of the court. 14 The same r1ghts exist for a husband

mutatis mutandis.v The spouses statutory rights of occupat1on are regis-

trable and o registration bind successors in title. 15

Q

The weakness of the Matrimonial Homes Act]6 jies in the fact that it
w111 on]y offer effect1ve protect1on when automat1c reg1strat1on of a statu-
tory rlght to occupy becomes common pract1ce, for when the marrwage breaks

» down the property may already be mortgaged and reg1strat1on too late.
:Furthermore, after the death\of the owner- spouse the occupat1on of the
fmatr1mon1a1 home is out of the hands of the courts un]ess the marr1age had
broken down. Another drawback is -that the Act does not exterid td local.
author1ty tenancies - where the spouses most often in need of protect1on
are to be found. It is thus clearly seen that the Matrimonial Homes Act
»is not a complete answer. | |

v

-~ Yhile it has been held that“an_owner—spouse cannot be tucned out of

N )
- © o e

v
=

13.=-The Ma%rjmonia] Homes»Actb(1967) c.75 5.2 as amended.
14, Id. s.1(1). ‘ |
15. Id. 5.2(3).

16. “For criticism of the Matr1mon1a1 Homes Act see Kahn Freund, Law Com-

' mission: Published Working Paper No. 42: Family Property Law 1977
(1972) 35 M.L.R. 403.at 405; Kahn-Freund, Recent Legislation on L
Matrimonial PrOperty (1970) 33 MIL.R. 601 at 609; Stone, Statutes o
(1968) 31 M.L.R. 305; Nance, §pouse s-Occupation (1969) 119 N.L.J. 1087. .

77
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- the home unless the other spouse can prove exposure to molestation,

more recent cases show thﬁt it is not necessary for a wife to prove physical

assault or reasonable apprehension thereof before obtaining an order ex-

‘pelling the husband from the matrimonial home and that preference will be

'given tQ;the.spouse looking after the chi]dren_]8

That unceftaintyAst1]1»remains in the matter of possession wés demon-

strated in a recent case where a wife, whose husband was the tenant of the

home, app]ied.under the 1967 Act for an order requiring her husband to

vacate and the House of Lords‘he]d that the authority to regulate the hus-

e,

band's,power”Uf“ﬁassession did not give the court power to order him out of

the home; the implication being that the common law did not enable the’

courts to do so.

]9 N 7
- , T

!\\
b) In Canada

I'n all cOmmBn'Taw provincesvof>Canada the;wife's rights concernihg

occupation of the matrimonial home are affected by dower or Homestead

\1egislétion.20 - )
17. Maynard v. Maynard (1969) P.gg. @ R
. s - s~ N o
18. Hall v. Hall (1971) 1 A1l E.R. 762; Phillips v.\Bﬁﬁﬂ44p§ (1973)
2 A1l E.R. 423; Bassett v. Bassett (7974) reported in (1975) 5
Fam. taw 90. See also Cretney, Excluding Husband from Home (1971)
121 N.L.J. 376. ’ . » :
19, ‘Tarr v. Tarr (1972) 2 A11 E.R. 295. )
'On‘dower and homestead legislation see Bowker, Reform of the Law of

0.

Dower in Alberta (1955-61) 1 Alta. L.R. 501; Institute of Law Research

and Reform, Matrimonial Property Working Paper 50-(1974); Ontario Law

Reform Commission, 1 Property Subjects 105 (1967); Auld, Matrimonial

Property Law in the Common Law Provinces of Canada in Friedmann (ed)

Matrimonial Property Law 259 (1955). ‘
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At common 1uw the w1fe on Lho death of her husband obtained a life
interest in one-third of her dCCCaSCd husband's Tands. 21 While dower was
~abolished in England 1n 1925 Lhe o]der prov1ncos of Canada which had 1n~
vher1tcd dower:® prov151ons reta1ngd Lhem 22 The western provinces, borrow-
’1ng the concept of homesteud 1eg1slat1on from the United States, passed
”Dower““hét§'which were in effect homestead acts:23 While the detailed
provisions vary from province to province, there are fhree basic features

to homestead legislation: o

-

a

a) The husband who owns the matrimbnia] home may not dispOsé
of it, or encumber it, without the consent of his wife or

without-a court order dispensing with such consent.

RS
o

b) On the death of the husband, the wife hay confﬁnué&in

-

occupation.

O
&

c) Suchvproperty,is exempt from sale under execution.
It is to be‘noted that thfg-ﬁegislation‘does not gﬁve the wife an
express right fo 11ve in the.matrimonial home but there 1s an 1mp11cat1on

that such a right exists.

21. The husband had a rec1proca] r1ght - tenancy by the curtesy.
22. For example The Dower Act R. S 0. (1970) c.135.

23. R.S.A. (1970) c.114; R.S.B.C. (1960) c.175; R.S.M. (1970) c.D-100;

S.S. (1915) c.29. It is to be noted that in Manitoba there is a
reciprocal provision to give the husband theé same rights where ‘the
homestead is owned by the wife [s.33(1)], and in Alberta the Act © . .
applies to "married persons". , 5

—_—
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To those provinces without homestead legislation the decision in
" ”

National Provincial Bank Ltd. v. /\infiwor‘th24 is st¥1 of considerable

o

significance.. The chief conclusions and rgdsoping of the House of Lords
o
e ‘ R | ) ~
could be summarizeft as” foljows: » %y } o
@ 4 . i " i e
¢ - / B . I N gl

L8 . . (2] L]

a) Section_l? of. the Mdrr’ym‘womonjs Property Act of 1882 does

Rl

not create new proprietary.interests and the discretion

o conferred is limited to proceedings between spouses. {

0
o

b) There s no-useful analogy baiween a (deserted) wife and
a contractual licefisee. Thé wjfg:s right to occupation is

;urely personalnarising_from her right to support and co-

habitatjbn - n%t.thrbugh any‘permission 0r‘1icense from

Q € €

the husband, . a . e g

- . »

c) Third pdrties cannot be bound by mere. equities which are

not coupled with an interest in land.

‘d)j The'fact that tge wife's "equity" did notaarise on
R marriage but o%1y on desertion gave rise tb’aéute
conveyancing probiems: {nteﬁding“purchasers should
not have to enquire into the state ofAfhe vendor's

mafriage and the conduct of the parties.

s =

[

24 (1965) A.C..1175 (H.b.). -



As Lord N11berforce satd////// o

. —rie ’ o . . .
) ,/r/ . . . ke

T

“Before a r1ght oF an 1nterest cap be adm1tted 1ntb the
tategory of prodperty,. or of a right, affecting properby, it
must be. definable, identifiable by third-parties, capable
in its nature .of assumptions by third parties, and have
- some-~degree of permanence qr stab111ty/ The wife™2

r,r1hht has none of these. qua11t1es,v1t fis character1zed
by the reverse of them :

“ [ N
a o . Y

Ft appears ‘that the Canad1an courts have not yet had to face the 1ssue- Ry

o

‘of whether or not to comp1ete1y espouse the reason1ng and dec1s1on of . the SN

House of Lords in: Nat1ona1 Prov1nc1a1 Bank Ltd. vf A1nsworth _ There have_f'“

‘been few cases 1nvo1v1ng th1rd party rqghts However, regected in that. " . 5

© =3

case: was: the reason1ng of the Eng11sh Court “of Appea1 1n Benda]l v.
(Mcwh1rter,26 where 1t was, he]d that a deserted w1fe had an 1rrevocab1e§
. author1ty from her husbaod to- rema1n in ‘the’ matr1mon1a] home unt1] the

. v, B
r,court ru]ed otherw1se, reasohTﬁﬁFWhlch the Supreme Court of 0ntar1o approved '

-

e

; s e
& .1n’tarhochaﬁ/v//Carnochan 27' There are thus - 1nd1cat1ons that o%e Canad)an

~fCourts may not fo11ow the House of Lords on, th1s 1ssue bu¥ Cu111ty 1S of L
the view that & = ,;-.“] L ']F--“ I e s

‘ . XK;.\-'“ S - ~ . L '/,/‘ ; * .

T S . AR B
. - RN . e /- gl
2500 1d at 1247 - For a deta1]ed d1scuss1on see Cu]11ty, supra n. 5 at 207
’ Kahn Freund ‘Once Aga1n~— The Matr1mon1a1 Home (4*55) 18 M.L.R. 412.

26 (1952)°% Q.. 466 HCA). _i;_A- Ty >;,,//f/ﬁ»_ i

—

" 27. (1954) 1 D.L.R. 87 (ont. H.c. ), affd, (1954) 4 DIL.R. 448 (C.A.),
e AfFd. (1955) 747D L.R. 8 (S.C.C. R

V tSupra n. 21 at 2]8

e T e e Lo B A
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“ - "In Canada, it seems Tikely that the strength and
oo - unanimity of the reasoning in Naional Provincial
- Bank Ltd. v. Ainsworth together with the fact that
'1no Canad1an Judge has given explicit approval to
e i .the view that the rights of the deserted wife will .
Co C - prevail, against third parties with notice, ‘may 1ead
to eventua] acceptance of the dec1s1qn ! ¥

A recent’ case in support of Cu111ty s v1ew is Beauchamp V. Beauchamp29

wh1ch appears to fo]]ow A]nsworth but 1n\th1s case it is made c]ear that

;Jaw 1s by no means certa1n

* o e

¥ '3If Canada does fo110w the House of Lords on this matter a w1fe who
/'}has not forfe1t%d her r1ght to support w111 on]y be ev1cted from the matr1a |
'mon1a1 home by court order but her r1ghts, be1ng pure1y persona], w1]1 not

.“”spreva11 aga1gst those of her husband g successors 1n t1t1e v Whlle she may e

seek an 1n3unct1on restra1n1ng her husband from dea11ng w1th the property : '\
tto the- pre3ud1ce of her: mar1ta1 rights, 1f she has been offered 5u1tab]e_."'
/alternat1ve accommodat1on the courts will: not 1nterfere w1th the husband s

“disposition.

>

uéﬁ\‘

the ]atter was he]d to have t e r1ght to rema1n 1n the home 3 N
L Co e ; ,“’ L f_‘_,“ ‘;p’ SR L :“f
(R OWIE)6 B, 8 S e T

30, lachetta v. lachetta (1973) 11 R.F.L. 309. -

‘«3];b_Maskewyc2_v. Maskewycg7(1974) 44 DLL{Rt']SQJ'ji_ il
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It is d1ff1cu]t to’ assess the w1fe S r1ght to possess1on ‘of the

' o

matr1mon1a1 home in connection with matr1mon1a] proceed1ngs such as d1vorce,

Jud1c1a1 separat1on or a11mony Ne1ther theuD1vorce /\ct32 nor, for example,‘

33

the Domest1c~Re1at1ons Act in A]berta make express: prov1s1on for the

a .

grant1ng of orders of " possess1on However, the D1vorce Act, under sect1on
10(c), enab]es, the court "to re11eve either Spouse from the ob11gat1on to
cohab1t“\and under section 12 to’ 1mpose cond1t1ons under such circumstances.

Restraining or non- -molestation. orders are thus granted, regard1ess of who

34

owns the home, thus giving a spouse possess1on After 81vorce, the w1fe S

~

r1ght to occupy the matr1mon1a1 homeoappears to come to, an end. 35

'r'),'r/" . .
o e . = : L RE—

It is. suggested that pend]ng the 1ntroduct1on of a matr1mon1a1 pro-
perty reg1me, those provinces w1thout homestead 1eg1s]atlon shou]d 1ntro—_
duce 1eg1s]at10? to pr0v1de a’ “hoh- own1ng spouse ‘with r1ghts of occupation

N

1n ‘the matr1m9n1a] home s1m1Lar to those enJoyed by such spouses 1n Eng]and

s--vL

CE Hopeful]y ]essons wou]d have been learned from the Eng]1sh exper1ence SO

. that more effect1ve 1eg1s1at1on wou]d be drawn up 1n the” prov1nces concerned

o R o « ot
.32.7 R.S.C.. (1970) ¢.D-8.

33.7 R.S.AL (1970) €.113.

- 34. For example, Feldman v. Feldman (1971) 14 D.L.R. (3d) 222. But see
Duggan v. Duggan (1965) 51 D.L.R. (2d) 576 where a wife seeking a .
restraining order pending trial Qfcar a]1mony action, was refused:-on

- the‘ground that since the. husb P fs a co-owner ‘he cou]d not be
treated as a stranger ' .

R

35L¢‘Perk1ns v Perktns.(1972) 9 R.F



3. PROPERTY RIGHTS

a) In England
1) The Doctrine of Separation of Property

" The vexed question of a’'spouse's proprietary rights in the matri
home reSu]fs from a rigjdvadherenqe to‘the doctrine of separation of pro-

perty between spouses and a rejection of thé~idea‘of community property.

 As’one writer putﬁ jt:36 e o Ca o o

"The general theory of many modern systems of

marital property is that the spouses eat the :
same bread and share theruneaten bread. ‘ LA
" Separation of property i< different. There -
each breadwinner keeps his or her uneaten breaéf“_‘

Bdt what if the uneaténfbﬁbad of one was wholly or partly acquired

- through the efforts of the other?3’

36.  Baxter, Report of Committees (1974) 37 M.L.R. 177. =

‘ I , : o P
- 37. See generally Lesser, The Acquisition of Inter Vivos Matrimonial = -
- PropertsRights in EngTish Law: A Doctrinal Melting Pot (1973} . .
23"Ucof T L.J. 148; Bromley, supra n.5 at 356; Snell, suprd n.5 at 521;
A Brief Survey (1969)

.. Khetarpal, Property Rights of Husband ‘and Wife:
Alta. L.R. 52; Alberta Institute of Law Research and Reform, :
Matrimonial Property: WorkingPaper (1974); Ontario Law Reform Com- -
~-mission; -Report on Family Property Law (1974)% The Law Commission: -
Law. .Com. No. §2)  First Report on Family ‘Property: A New Approach
- (¥373); Kahn<Freund, Matrimorial Property - Some Recent Developments
A1959) 22 M.L:R. 2471; Kahn-Freund, Recent Legislation on Matrimonial

- re@rbperty {1970) 33 M.L.R. 601; Kahn=Freund, Once Again - The Matri-
. monial Home (1955) 18 M.L.R. 412; Hahlo,” Matrimonial Property ‘
- Regimes (1973) 11 0S.'L.J. 455; Miller, Family Assets: (1970) 86
. L.Q.R--98; Brown, English Law in Search of a Matrimonial Regime -

(1970-71) 4 Ottowa L. Rev. 331. ' S . :

Fen

For a comparative study see G dOn,,Matnﬁmonia1 Properfy: A Com-
parative Study.of Law and S ¢ial Change (1974) 49 Tul. L."Rev. 21. =
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i1) " The Equitable Presumpt?ons and the Doctrine of Fawily Assets

.The chief criteria used by the courts, prior to the-watershed of ~ 2.
38 | '

-

Pettitt v. Pettitt, 1n determining the property rights of spouses when

hot ev1dent Wfre the equ]tab1e presumpt1ons of advancement and resu1t1ng
trust. \Nhere prOperty was purchased in the name of another, or in joint
'names,_there rose a presunpt1on of a resulting trust in favour of the

purc-haser-:.39 s1m1ﬂar]y on a voluntary conveyance of transfer of real or -

personaf‘property 40 In e1ther case the presumpt1on could.be rebutted by

“v‘ B
ev1dence of 1ntent to make'a gift and in certa1n re]atronsh1ps, such as

husband and W1fe, the presumpt1on of advancement wou]d rebut the presumpt1on

41

of resylting trust - in the absence of evidence to the contrary

And so in matr1mon1a1 disputes where there was no express agreement

\

as to the d1v1s1on of matrimonial property the doctr)ne of result1ng trust
) \
"was 1nvoked in order to recogn1ze Jjoint contr1but1ons d1rect and indirect,

<

as estab]1sh1ng equa1 1nterests in the matr1mon1a1 home regard1ess of who
he]d the Tegal title. This was in fact an appL1cat1on of "fam1]y-assetsf-' '
doctrine, the implied- poo]1ng of resources, the JOLnt venture. lLord o

fDenn1ng 1n part1cu1ar, as shall be seen, recogn1zed the w1fe s contr1but1on‘
as housekeeper and use of her saV1ngs as contr1but1ng to the acqu1s1t1onJ

'of the matr1mon1a] home so that she thereby acqu1red a benef1c1a1 1nterest

-there1n But there is-a limit to wh1ch even the most en11ghtened Judges,

{
)

: 3o
38. (1970) A.C. 777 (H.L.).

©39. Dyer v. Dyer (1788) 2 Cox Eq. 92 (Ch.).
40. Niles v.-Lake (1974) 2 D.L.R. 248 (5.C.C. ).

—,

v

1. See ‘Earnshaw;- Presumpt1on of Advancement (1971) 121 N.LfJ;'96, 120
~aE1]1s, Advancement of an Intended W1fe (1975) 119 Sol. J. 108.




Vet J
can bend the legal rules in order to nieet changing social conditions and
the demand for fair treatment; the consensus s that reforming‘1egis1at10n
' alone can effett/the'radical changes required.

L2

iii)  Modern Judicial Decicions ~ o : -

Where property was purchased by one spouse and conveyed into his or
her name, or purchased by both‘and conveyed into jointﬁnames, there wou]d
norma11y be Wo problem. It was otherw1se where the c1rcumstances var1ed
Where the property was hé]d in the w1fe s name, the - husband who pa1d off
" an encumbrance thereon, was held entitled to a share of the property. 42
The husband who partly f1nanced the purchase of the matr1mon1a1 home con- -~
yeyed to the wife was ab1e to rebut the presumption of advancement and claim
an 1nterest therem,4 a]though the . presumption would ho]d where it was
shown that a gift had been 1ntended 44

N

If both husband and'wife had contr1buted to the purchase of property ?

i wh1ch was then conveyed to either of them, it was agreed thab "equa]1ty was
'iequ1ty” and that the property be]onged to both in equal shares - in the

absence of evidence indicating an unequafﬂapport1onment.45 But Lord_Justice '
e . y . o . ‘ AT '

42.  Outram v. Hyde (1895) 24 W.R. 268.

©43. Fish v. Fish (1966) 110 Sol. J. 228 (C.A.).

. : [ .
~44.  "Silver v. Silver (1958) 1 A1l E.R. 523 (C.A.).

45.  Rimmer v. Rimmer (1953) 1 Q.B. 63 (C.A.); Fribance v. Fribance (1957)
T ATT E.R.7357 (C.A.). .
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Denning-said46

"... the joint assets doctrine can only have o
application where there is fair inference that
parties had no intention. to hold the property

in definite shares: the court must then attei-
bute an intention." '

L : » .

In Rimmer v. Rimmer-Lord Justice Romer said:*/

¢

*... cases between husband and wife ought not to

~ ~bezgoverned by the same strict considerations, both
at’ Taw-and in equity,, as are commonly applied to the
‘ascertainment of the respective rights of strangers
when each of them contributes.to the purchase price’

of property." '

|
i

.Again, where the husband held a lease oM the matrimonial home on tfust for

himself and his wife and then purchased the freehold reversion he could hpt“

claim that thé wife's interest was 1imffw4 to the 1easeh01d.48 3 - N
* A more difficuTt prob]emvto resolve was where the contribution of the A

" non-owner spouse was of én 1ndirépt nafure; when it took»fhé'fofm of ser-
Vfces father.than money. Thus, in cases where the wife gave uhpéfd help
in-the husband;s bus%negs, prbpérty boUght with tﬁe_proceeds,was he]d‘td'
belong to"tgem in equal Shares.49' That_”équa]jty is equity" was also held
1niother cases of indirect cont;ibution where the wife worked and contri-. -

46. Fribance v. Fribance,-ig, at 3595‘ L N : 4 »"?3f
47. (1953) 1 Q.B. 63 at 69. //ff/ |
48. Protheroe v. Protherge/??;68) 1 A E.R.“llil'(C.A.).

49. .Nixon v. Nixon (1969) 3 A11 £.R. 1133 (C.A.); Muetzel v. Muetzel
: (1970) 1 A1T %, . 443 (C.Au),

B S



~ buted to the househo]d expenSes;SO

Where a husband 1ncurted expend1ture in effect1ng 1mprovements to the,
properti of h1s w1fe, the law was that the burden of proving a consequent
interest in the property 1ay with the’husband'/] a1though he could nOt c]aim
for improvements whek%.he received the_hents andfprofits:52. And in a more
modern case, where a husband gave up work to make -a maJor convers1on to
his w1fe s property, he was. held to have acquired an interest.. 53

iv)  The Resulting Trust Prevails

&

" The decisions above heferred to were not in accord w1th trad1t1ona1

©

,property Taw pr1nc1p1es, however, and{in the leading ca§

‘dggf Pettitt v.
Pettitt® the Taw took a different ‘tuPm : ' , S LT

Th1s case concerned the c1a1m by the husband in proceed1ngs under
.sect1on 17 of the Marr1ed Women's Property Act of 1882 to- a beneficial .
_interest in the former matrimonial home, he]d in h1sx31fe S name,- by reason
of certa1n 1mprovements he had effected thereto The _Court of Appea] had -

- affirmed the original ruling that the husband was entitled but this de-

c1s1on vas reversed by the House of Lords who held that sect1on 17 of the ’

[~

: : - — ~ ' \
50. Ulrich v. Ulrich and Felton (]968) 1 A11 E.R. 67 (C A. ) hagman V. =
o Chapman (1969? 3 A]] E.R. 476 (C.A.).

-51.  Campion v. Cotton (1812) 17 Ves. 263.

52. Miles v. Cooper (1846) 9 Beav. 294. -

53, Jansen v. Jansen (1965) 3 A1l E.R. 363 (C.A.).
54. (1970) A.C. 777 (H.L.).'
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a

1882 Act was a procedural section only and did not empower -the court to
override vested proprictary 1nterests?'_furthermore;,upon the facts dis-
closed, it was not: poss1b1e to ‘infer any conmon 1ntent1on that the husband S
work should win h1m a benef1c1a] propr1etary interest therefore no such

. interest could accrue. - : \

Views expressed by their Lordships on matters relating to the central
. ‘ s ‘

issue have since been the subject! of considerabile controversy. First]y,
it-was said in Pettitt v. Pettitt that a spouse dding work or expend1ng
money on the property of the other der1ves no c]a1m as a result, in the

55

; absence of agreement, and that a w1fe, by devoting herse]f exc]us1ve]y

to the ‘management of the home and fam11y, d1d not’ thereby acquire ‘an.

1nterest in the matr1mon1a1 property'he]d in the husband's name.SS

Secondly, it was sa1d that since®English law acknow]edges no c0mmbn1ty
-of property, if one spouse_bgys property for common use\th1s cannot_g__

se g1ve the other a proprietary interest; 57 the title to such“property

must be determ1ned on ord1nary property 1aw pr1nc1p1es as they wou]d app1y

to strangers 58 ' I ' \

55.° Id. at:796 9804 807.

6. Id. at 811 per Lord Hodson who, noting’ the 1nherent 1n3ust1ce of the
situation that "the cock can feather the nest because he does not ,
‘hdve to spend most of his time s1tt1ng in it" suggests that the im- =
balance is corrected by the husband S 11ab111ty to ma1nta1n the wife.

o

57. 1d. at 817, 818 per Lord UpJO .., the express1on "family assets
is devoid of legal mean1ng "\\“/i . ' .

. 58. Id at 811.

2N



Fourth]y, it was said that on marriage breakdown‘the counts must try'
to determ1ne the 1ntent1on of the part1es which they. can only infer from tne
parties' conduct at the t1me But while the court can impute to the part1es
an_intent they may never have had, it cannot impute an agreement they may
never haveumade;.”the court does not devise or invent a 1egaf resu]t;“6o

0 ) . . 3‘

F1fth1y, 1t vias genera1]y agreed61 that the equitable presumpt1ons,
're]at1ng as they d1d to the proport1ed c]asses around the turn of the -
vCentury\when marr1age sett]ements‘were common and wives rarely contributed
.to the family jncome throhgh earnings, no longer related to our "real-
property—mortgaged—to-afbui1ding—socjety-own1ng.democracy“.62

o o |
63

that 'the reasoning in the House of Lords failed

>

to d1st1ngu1sh between the doctr1ne of fam1]y assets in the sense of

Lesser points out

acqu1s1t1on through 1nd1rect contr1but1ons, and automat1c commun1ty of

assets so that the pos1t1on on this po1nt is still in doubt. He then

poses the question as to whether the earlier Eourt of Appea] dec1s1ons -
wh1chtfav0ure;J)he doctrine of fam11y assets still stood Since the doc-

tr1ne was not d1rect]y overru]ed

\ .

60. . 1@, per Lord Morris-of Borth—yQGest at 804.

=

61. Lord Upjohn to the contnary

62. (1970) A.C. 777 at 824 per-Lord D1p10ck “Some of the Law Lords
favoured imputing a reasonable intention as a substitute for the
presumptions but the maJor1tv did not accept adoption of this
technique. v : N

63. Supra, n.37 at 179.

Qo
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v) :ﬂgiﬁﬂxgﬁpnoﬁjmchwL

v

It dis useful to introduce at this point a .few ramarks on Section-17

of thé Married Women's Property Act of 1882. It says:

In any question between husband and wife as to the
title to or possession of property, either party ..
may apply by summons or otherwise in a summary way ...
and the judge may make such order with respect to the
property in dispute .... as he shall think fit....

el

The application of this section has been extended in order to apply up to

5% and, where a spouse has in his control or
. e )
possession property in which the othexfﬁad a benefjcia] interest, the

three years after divorce,

“court's jurisdic@jon has,been extended to property or money Fepresentiné
65

the original property.
Whereas in Newgrosh wv. Newgrosh66 it was said thatﬁ"the“judée has
_Wide power to da'what 1s fair and just", it was subséqﬂent]yiestab1ished
in Pettitt’that the court, Qﬁder this sectién, had nqﬁjurisdiction to
confer OE varytexisting.tit]es and -no wider power to t¥ansfer or create
interestsethan it wou]d have in other tyﬁés of proceedings: at most it

had "a wide discretion as to the enforcement of the proprietary or pos-

sessory rights of one spouse in aﬁy'prOperty against the other.“67

64. The Matrimonial Proceedings and Properfy Act 1970 $.39.
65. Matrimonial Causes (Property‘and Maintenance) Act 1958 s.9(1)—(3)f

66.  (1950) 100 L.J. 525,
'67. (¥970) A.C. 777 at 820 per Lord Diplock.
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In the recent case of Bothe v, Amgsﬁﬂ the Court of Appcal made clear ' \
that in an application under Section 17 the judge haﬂ the authority to
5508 the value of the property and the parties' respcctive monetary
shares therein.. It now appears, therofore that thero are two types of
cases where the court will have discretion in an app oo under

ta

Section 17& where both contribute the court can decide in what shares the

property should be divided, and the court may-control the way in which theg; -

property is to be used.

As will be later secn,69 however, the parties, rather than invofing
Sectidn 17, may now make extensive use of the discretionary powers of proé
perty adJustment on marr1age breakdown now contained in the Matr1mon1a]

Causes Act of 1973. 70

These powers have been descr1bed as "... so all-
embracing that when all appropriate orders have been made, the fesu]t-may
be to distribute all the property owned by both spouses among them and

W71 These prov1s1ons apply on the grant1ng of a decree of

their ch11dren
d1vorce, nu]11ty or judicial separation ”or at any time thereafter", 72
and app]y to e1ther spouse

73 that proceedings under Section 17 are not often

Cretney suggests
appropr1ate for spouses after marriage breakdown and that the: ]973 Matri-

- |

T

68.. The Times, Januarys 25, 1975.

69. Wachtel v Nachte] infra n.87.

-70." Ss. 22 and 25 rep]ac1ng S$S. 4°ahd 5 of the Matrimonial Proceedings
- and Property Act of .1970. : , ‘ :

71. Harnett v. Harnett (197&),Fam. 156 per Bagnall J. at 160. : -

72, -Matrimonial Causes Act 1973 s.4, 24. : A ' -

73.. The Matrinonial Home After Wachtel (1974) 118 Sol. J. 431.




74,
u75.
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monial Causes Act is a more.appropriate vehicle,” lle suggests thatl a

t

successful claim under Section 17 wight well drastically veduce the amount

L 4 B ' f
which might otherwise be ordered under a discretionary property adjustment

4 : Y

under the 1973 Act. [t would thevefore scem that where divorce is not

sought but the parties are living apart, application should be made under

Section 17 but it is cmenmbeved. that the court will only be able to

give effect to the strict Teghl and equitable rights of the parties.

vi)  Statutory Reform

Act of 1970, as was the 11m1ted offect p]aced on the sect10
decision in Pett1tt. The courts have thus been g1Qen d1scretv

in an action for d1vorce, nullity or judicial separq¢1ong to effecx a re—

. B ®
1% ' Lt

d1str1but1on of matrimonial .property. This Act a]so 1 g§ down the cr1ter1a

to be used by the courts in any transfer or sett]emen

marriage had not broken down. 75
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Tt ois hereby declared that where o husband or wife contribute:y
in moncey or money's worth to the mprovement of real oy perona
property inowhich or in the procecds of sale ol which o thor

or both of them has or have a bentticial interest, the husband
Or wife so contribating shall, il the conlribution is of a
substantial nature and subject to any agrecment between Choem

Lo the contravy, cxproess, or implicd, be Lreated as having then
acquired by vivtue of his or her contribution a shave or an
enlarged share, a% the case may be, in Lhat beneficial intevest,
of such an extent as may have been Lhen agreed or, din defautt
of such agrecment, as may scem in all the circums LHHJ“ Juast

to any court before which the question of the existence or
extent of the beneficial interest of the husband or wife
arises....

o

© s
A

B D . . .
It is to be noted that this'sgﬁ%ion applied in addition to property

other than the matrimonial hoie and since the contribution may also be

in money's worth, work done by a spouse will count. In addition it should

be noted that the contribution must be substantial, that it is not confincd

to cases arising.eut of section 17 but that it is confined to improvenents

to property.

been

T . .
posed by Lesser, some of.which are:

Difficult questions arising from the construction of section 37 have

76

u

When is a contribution substantial?

How is existence of agreement to the contrary to be
tested? are both inferred and imputed agreements ‘ CoT
.covered by "implied agreement"?

In the absence of agreement as to the size of an
1ﬁferest what criteria are to be used to determine

Just quant1f1cat1on’ :

Wh1ch factors ‘taken 1nto account under section 4
.can be taken into account under section 377

Supra n.37 at 188.

To 3
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'It can thus be seen that )hﬂTe th1s part1cuTar piece of remedial. 1eq1s—'
Tat1on w1TT he]p to redress the former ‘cause of gr1evance, it 1s by no .

R o

) means a compTéte answer to the prob]em R

rvii) The Trust Concept Reaff1rmed

')/ab In G1ss1ng4v G1ss1ng the husband was the Tega] owner of the matri-

@’ moh1aT home and the wife on marr1age breakdown cTa1med a benef1c1aT 1nterest
there1n on the ground of her contr1but1on in the form of furn1ture, cToth1ng

and househo]d equ1pment The 1ssues were, d1d the w1fe S contr1but1on en—‘”

Y-
//’
/

tltle her to an 1nterest and 1f S0, what was the s1ze of that 1nterest s

. The Court of Appea] had he\d that the w1fe s contr}but1on d1d g1ve r1se .
"/_ to'a benef1c1a] 1nterest in- the matr1mon1a1 home but th1s dec1s1on ‘was . .
overruTed by the House of Lords who her that the contr1but1on was not

L suff1c1ent]y substant1a] to create a benef1c1a1 1nterest

©

Lo

23 PR ‘f-".“' ﬂ' : o
The House of Lords cr1t1c1zed tue Court of AppeaT 5 use of the concept

,j“ of "frn"g assets" 1and it was of the v1ew that there had been ah e;cess1ve

oo

f‘ app]1cat1on of the max&m equa]1ty 1s equ1ty" 79' T?b e

.51; The Lords approach heretofore had been that 1n the absence of ex~ ‘
; press agreement awhether a benef1c1a1 ];terest arpse through 1nd1rect ) : E
= contnlbut1ons t0wards the purchase of the house depended onléﬁe doctr1ne
K . . uw A E
(1971) A.C: 886 (H L') : On G1ss§gg_see Lasok WOrttng Wﬁfe s Share
n fhe Matr1mon1a] Home 19697—719 N. L. J 279, ‘and Lesser, supra n. 37

at 185, 7 AT e T R

o

\ EL_s(T969) 1 AT] E. R 1043 ’_;jxi;ﬂj'_,",_f‘if'é,f;l ;,0;.‘*

A_T79; See Brown, supra n. 37 at 338, where he d1scusses the" Court of Appea] s
PR 1ean1ng towards 'Palm Tiee' Just:ce‘ "No one can blame the judge if,-
v e dn the midst of this’ TegaTTy unchartered. JungTe, he’ Tooks for the ' ff
SR hearest tree beneath wh1ch to: dlspense Just1ce“ ‘ , o

&
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: : . e 4
.of resu]t1ng trust, and the judgments 1anissing clearly established

.:that the Jud1c1a1 basis for the right- c1a1med fn'therabsence‘of express

"
contract, was the trust concept

) o . 3 ‘ R
But the1r Lordsh1ps ‘were not ad 1dem as to tha/circumstances under

'wh1ch a resu1t1ng trust wou]d ar1se Depart1ng from the trad1t1ona] view

“~‘of the resu]t1ng trust, some were of the view that the trust on]y Arose’”

when and- because the 1ega] owner had ccepted the contr1but1on, the trust'

was then 1mposed” 80 The reason1ng beh]nd th1s view was that a spouse,

by contr1but1ng 1nd1rect1y, had earned an 1nterest énd that-a reasonable

A

owner spouse would on]y accept the contr1but1on on the understand1ng that,

> 1

‘11t wou]d generate .an 1nterest Others he]d the v1ew that a- trust arose

in these c1rcumstanCes because equ1ty wou1d not countenance enr1chment ofj'

Jthe ]ega] owner at the expense of the fontnkbqfor

|

i . . %
>

Concernlng quant1f1cat1on of the joint- 1nterest the view in R1mmerp

(

81 that there shou]d, in the absence of contrary agreement be}'

V. R1mmer,

d1v1s1on in equal shares regard]ess of the s1ze‘of “the contr1but1on, was

e

reJected The pr1nc1p1es were estab11shed 1n'ﬁ1551ng V. G1ss1ng that 1f‘

\ [

'the c1a1mant made a d1rect contr1but1on to the purchase pr1ce of the

il -

. matr1mon1a] home, the 1nterest thereby acqu1red wou]d norma]]y be pro—

T e

.";port1onate to the ratlo between the contr1buttan and the tota1 cost of the

o -

- 80. Th1s view appears to be a comprom1se ‘between’ the vwew that 5uch a

" #.beneficial interest is acqu1red as a matter of 1aw ‘and the v1ew .
that 1t be acqu1red as a matter of agreement - :

81. ~(1953) 1 Q B.63. ., .,
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As ‘has b en‘noted, Lesser has criticized the House of Lords for fai]ing
to . d1st1ngu1sh between the doctrine of fam11y assets in the sense of acqui-

s1t1on through 1nd1rect contr1but1ons on the one hand and through automatic

©

communTty 0 ‘assets pr1nc1p1es on the other, thus 1eav1ng the genera] doc-

8£

~tr1ne st1]1 |in doubt. He po1nted out that the Court of Appeal! s dec1s1ons

favour1ng the doctr1ne of fam11y assets&had not been d1rect1y overruted and :

‘poss1b1y st1]1 stood Lesser suggested that at. th1s po1nt the pos1t1on‘
K 1 ‘P'\'yl .
was thdt “in the absence of express agreenentQ tﬁe court must examine the

N

'-vconduct of ‘the spouses dur1ng the per1Qd of acqu1s1t1oh in order to dis-

h cover any 1ntent1on that the non- owner shou]d acqu1re an. 1nterest and 1f

bno such 1nterest could be 1nferred the court had no power to. 1mpu'e such

“an 1ntent1on and the Tegal t?t]e wou]d be conc1us1ve If such a 1ntent10n_

could be. shown, then a-trust wou]d he he]d to have ar1sen “therefrom and

| the spouses wou]d be equ1tab]e tenants in common, e1ther in prdport1on to‘

»the1r contr1but1ons orin equa] shares 83 | ' S

wviii) Recent"JudiCia] Decisions : ,
- . . B FE [' L;

- After“Gissing the 1aw concern1ng the p0551b111ty of a benef1c1a1

7‘1nterest 1n the matr1mon1a1 home ar1s1ng from 1nd1rect contr1but1ons to

. E

'the purchase thereof has been uncerta1n It appears that such an 1nterest
N T T = .1vm; » : N 7

. 82,~ Lesser supra n. 37 at 179 o S _ e

- 83.° Lesser sup_ﬂ_n 37 at 196. As to c1rcumstances under wh1ch sa]e w11]}"
be ordered on app11cat10n under S.17 of the 1882 Act, see Burke v.

Lo Burke (1973) (C.A.) reported in 118 Sol. Jd. 98 Brown v.' Brown (1974)
o (C. AgQ reported in 119 So] Jd. ]66 , : o L




is possfb]é vihere it can be éhown that the indirect coﬁtribution was in-
_ strumental iﬁ the acquisition of ﬁhé'home, for‘examplevby freeing the
owner—Spouéefs mqney_tgbmake the.ﬁortgage péyﬁenfs; bUt'the contr%bution
must besthsténtial;' A‘1ook'at’the.§ubsequent cases may (or Way not)

. clérify thé present posifidn. S

e

Ih'Fa]coner V. Fa1coner,84 Lord Denning safd thét Gissing hqying:been
"oVerruied onty on fhé extent of the wifefs contribution, the,pkevious
decisiops of the Court of Appéa1<favouﬁing thev”fam11y!assets”Mdo;trine
had not been overruled. ThUs the basis upbn which a contributing spouse
Agcquired an‘intebest wasitrust rather thaﬁ'cdntraCt-doctrine; the intent\”i

to create the trust being inferred or imputed from the spouse's conduct %

and the cirpum§tances.85 Lord Denning'§;views.abpear to have,domjnatéd )
the poé%QGissing cases.’.86 L , g n I o

-

v

’ 2 . : Lo . @ L ’ N ) o - .
Lord Denning re-affirmed his fajth:in the doctrine of family assets

in Wachtéllv;VWéchte1§7 whefé, in*

REENY A
!

uﬂbpd?t of'the doétrine,‘he inyoked'the

\

;:-1;2?.“—\1‘0"; i —. E ‘( . ‘ " = :.) i - - ‘ "\.:. .. .nY
~8%, - (1970) '3 -A11 E.R. 1449. s
85. Id. at52. .. o h : , R

86.  See Hargraves v. Newton (1971) 3 All E.R. 8663 Re Cummins (1977)
-3 A1l E.R. 782; Simon v. Simon (1971) 115 Sol. J. 673: Hazell} v. .
~Hazell (1972) 1 AT1 E.R. 923, But see Davis v. Vale (1971) 2 A1l E.R. -
1021 where some judgments showed an approach differing from that of.
“Lord Denning,~holding that the vital issye wasswhat agreement was
“in fact made rather than what agreement - the court might impute to: .,
the spouses. L : o

87. (1973) 1 A1l E.R. 829. - o

167



money's worth; acquired a proportionate interest therein 83 Lord Denning

aid of the Matr1mon1a1 Proceed1ngs and PrOperty Act 88 by claiming that

sectlons 4 and 5 thereof by d1rect1ng the courts to take account of a.

- spouse's contr1but1on to the fam11y-we1fare ‘when dea11ng with property

M ‘{
transfers and sett]ements, had approved the Court of Appea] s stance on

o
3%

'th1s 1ssue in past years therefore a<spouse who contrlbuteg to the

acquisition of the matriTonia1 home directly or indirectly, in money or

bconc]uded that sect1on 5 thus enab]ed the court to take account of the non-

Thus:1n Tov. T

f?nanc1a1 contr1but1ons, for® example the running of the home or rearing of'

the family,. in order to award a joint share in the’ matmmoma]_home.gO

e

-

The 1mportance of the above statutory prov1s1ons, as now conta1ned

‘i

in the Matr1mon1a1 Causes Act of 1973, is to Be seen in more recent cases.

‘91

interests in thevmatrimonial home, although the property was held in joint

i 5

ks : i ) c A

o

"

883¥7$ee Statutory Reform supra n.75: __

89. Th1s case: a1so he]d that there should. be no “post-martem on the cause
"~ of marriage breakdown Lut this is difficult to reconcite with sec.25
of the Matrimonial Causes Act 1973, that the parties should be p1aced

“in the same pos1t1on as 1f~th° marr1age had not broken down .

90. Lesser protests that th1s is a m1srepresentat1on of ‘the 1970 Act,
supra n.37 at 201. Kahn- Freynd- hopefu]]y anticipated this use of
the 1970 Act some years ear11°r, s_pra n.37 33 M.L.R. at 627
See also Cretney, Matrimonial Property after Wachtel (1974)(:)
118 Sol. J. 4371,

91. "(1974) Fam.,.reported-in (1975) 5 Fam. Law 80.

&

)

/

on an application -under this Act to establish the spouse's

Ao}

3
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/
names the wife's interest therein was‘extinguished, the‘circumstances
having shonn thaf she had.neithef‘contnibuted to‘fhe purchase nor upkeep

of the home_although her salary was doub]e that of. her 'husband. Again in-

' . . ' . .9 e . . . . L
. Brisdion v. Br1sd1on 2 where the matr1mon1a1 home was»he1d in joint names

‘and both contr1buted to the purchase the Court of Appea] held that the

property bp transferred 1nto the wife's name a]one because the’ c1rcumstances

_were such that thé wife was no 1onger able to work to he1p support the

children. g |

93 the d1sadvantage accru1ng to

3

the wife through the d1spar1ty of earning power between the spouses was -

In a very recent case, Jones v. Jones,

iemphas1zed.1 It was noted that. through no fau]t‘of her own the woman, after

devoting her earlier 11fe to homemak1ng and rear1ng ch11dren, upon marr1age

breakdown found herse]f start1ng a career fyom scratch- in middle 11fe by

which t1me the husband was we]] established and'

¥

Tnancially secure.

As to quant1f1cat1on of a spouse s beneficial 1nterest the court w11]

. make. its- determ1nat1on in accordance w1th ‘the c1rcumstances of the case 94

Gf‘:‘}\“ ’
g

" "b)  In Canada’

i) The Equitable»Presump.pdns'

. As has been seen when discussing Pettitt v. Pettitt the"nnesumptiqn3~'

i

92. (1974) Fam., reported in (1975) 5 Fam. Law 92. ... BT

.93, (1975) 2 AT E.R. 12._ o T

94. Seé Leake {(formerly Bruzz1) V. Bruzzi_(1974) 2.A]1 E.R. 1196 (C A )s . - R
In Re N1cholson N1cho1son V. Perk5417974)\J W.L.R. 476 (Ch ). i
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v

- of advancement and resulting trust have. decreased in 1mportance in Eng]and
but this cannot be sa1d for Canada to the same extent. However, it secms

1nev1tah]e that Canada will follow suit for ‘the bresumpt1ons are based on

~

the pr1nc1p1e of the husband's ob11gat1on to Support his-wife and 1nroads
are being made on th1s principle. For examp]e, on divorce the wife may be
ordered to pay maintenance to the husband 95 and 1n Alberta rec1proca]

: dut1es of support are 1mposed by the Ma1ntenance Orders Act 9% Meanwh11e
- ‘

however, Canad1an cases show the presumption to be still of cons1derab1e

1mportance.97 \

. . ’
i) The Canad1an Dec1s1ons

The Canad1an dec1s1ons as to the d1v1s1on o} magrimonial property

98 so-that un1es§ a

appear to have been we1ghted in favour of the hus nd

spouse can prove d1rect, Substant1a1 contr1but1 to the purchase of the

owner spouse’s property, or un]e?a ev1dence of a trust can be shown, no

benef1c1a1 1nterest in the matr]mon1a] property will be. acquired by the

\.
r

contr1but1ng spouse. - ‘ , S " -
.f?§%; . . .
.. ":{. o [ .

In Thompson v, -Thompson;9? Judson J.- descr1bed as an ”obv1ousf‘*é

o

pr1nc1p1e“ that where property 1s taken 1n the husband S name, the_w

195. Divorce Act (1970) R;SfC.?EfﬁjDABYszfQ;vT]. 5
96. “R.S.A. (1970) c.222 s.4. . . .

i 1.

97. MWagner v. ‘ Wagner (3 970)573 W.W.R. 474 (Alta); Greggain r.—Gregqain ‘
<]97.7-73 N H R 677 (B.C.): Szymczak v. §gymczak (]970) 3 0.R. 202.

&~

>98. See genera]]y Cu111tyc15upra n. 5; Auld, __pra n.20; Hahﬂo, supra n. 37
- Kahn-Freund. supra n.1635 Ontario Law R Reform Cc Comm1ss1on, supra n.37;
Alberta Institute of Law Recearch and tform, supra n.37; )

‘, Jacobsen, 1nfra n. 97. B . . ;//
99. °(1961) 26 D.L.R. (2d) 1 (s.c.c.). o

»
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w1]1~not have a beneficia] interest unless she .can produce written evi-

100

vdence of an express trust. While this case did not deny the power of

the court to make an a]]ocat1on where the wife- mnde a d1rect financial con-

B

tr1but1on to the purchase of the matr1mon1a1 home, it insisted that husband

and wife should be treated as -strangers for th1s purpose; furthermore, a
‘ / ;
small contribution by the wife would not entitle her to a half share.]oj
/ -
s .
S |
/ -
~Thomp§gn_also emphasized that marriage and cohabitation did not carry

with them a proprietary interest in the matrimonial home, a principle -

enunciated later/%n Weisg&rber v. Weisgerberm2 where it was made clear

that in the bsence of findncial contributions to the purchase of the
property, the fact of mar 1age and that the w1fe over the years had by

" her ]abour contributed to _he a1ntenance and improvement of the home ,.

would not avail to g1ve her any propr1etary interest there1n It was a]so
. pointed out that if the husband on purchase had placed the property in

© Jjoint names, c]ear and cogent evidence wou]d be requ1red to rebut the

presumptioh of advancement

“Where there has been direct Jo1nt contr1but1ons to the purchase price

Canad1an COUrts have been w1111ng to 1nfer a "joint venture“, that the
-3

100. For comment on Ihomp§on, see i oton, Judicial Discretion in the

-D1v1s1on of Matrimonial Assets §1959- 63) 1 U.B. C Law Rev 452 at
460; (19617 2 39 Can.Bar. Rev 432\at 440, 445, .

‘? B

Th1s was contrary to Gruert v. kuert (1966) 32 W.W.R. 509 . L

107.
. amk.,Q.B.) where, following Rimmer, "palm- tree justice was

o

-102: (1969) 71 W.W.R. 461 (Sask.).- L R L

e
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part1cs have pooled their resources, and that there would be unJu)L1f1ed

enr1chment of the owner-spouse unless the contr1but1ng spouse was given a

beneficial 1nteresL.]O3 But the Canadian courts will not help the wife -

!

who, in the absence of agreement, makes an indirect contribution 104
" Thus they would not help the w1fe who buys the food but they wou]d he]p

the wife who makes mortgage payments while the husband buys the food

A farim wife's case was that of Klutz v. K]utz105

'ﬂ

was 1in the husband's name and the w1fe made no financial contr1but1on nor

where the property

had she any agveement as to 1nterests in the property. But because of
the wife's work on the farm she claimed a partnershwp and right to a bene-

ficial interest, which claim was refused on the ground that there had been
lk.:

o e

D

no f1nanc1a] contr1but1on and no agreement

The trend appeared to be reversed when the Alberta Court of Appea]

]06

in Trueman v. Trueman held that where a wife had made" rect contr1bu—

t1ons in the form of‘]abour over and above her wifely du' ei, she was

ent1t]ed to a benef1c1a1 1nterest in the matr1m0n1a1 home even a]though
‘L-‘S. ‘ : o
i B 7 {

10§ Atamanchuk Ve Atamanchuk (1955) 15 W.W.R. 301 affd 21°W.W.R.
335" (C.A.); More v. More (1974) 17 R. F.L. 5 (B.C.).

104 ; Rooney v. Rooney (1969) 68 W.W.R. 641 (Sask. Q.B.): Lawson:v.,Lawson "
(7966) 56 M.W.R. 576 «(Man. C.A.); Re White1ey and Whiteley (1974)
4 OR (2d) 393 (Ont. C.A). ’ ‘ . ’ :

]OSCi(]968) 2 D.L.R. (3d) (Sask;).

(1971) 18 D.L.R. (3d) 109. For an attempt to reconcile Trueman with

Thompson see Vooton, Some Recent Developntents in the Law of Matri-.
monial Property €1972) 10+ATta. L.R. 134 at 140.

106.
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she had made no d1rect f1nanc1a1 contr1butlon to the purchase The
app]1cat1on of the constructive trust principle was thus approved. Byt
this victory was short-lived for ih'the now famous (or infamous) casc of

but1on to the husband’ s‘assetsvthrough“her skill and ‘industry out on the

farm, the wife attempted to set up the constructiwe trust doctrine but she
Was den1ed any compcnsatlng 1nterest in the matrimonial home because her
contribution had been of an 1nd1rect, non-financial nature. Trueman was

distinguished on the ground that it pertained to the homestead whereas in

Murdoch the claim related to the whole ranching operation.

In Mirdoch Maitland J. took the view that that, as said in Gissing,
a resu1ting trust would arise in favook of a cootributing spouse where
either there existed an express trust of where the owner- spouse had caused
the contr1but1ng spouse to believe that the contr1but1on would give r1se
to a beneficial 1nterest - thereby inducing the contr1but1ng spouse to
act to her detriment. In other words, the purpose of the resulting trust
was to give effect to the intentions_of the parties as discernod either
from an express agreement or from the_circumstances.o‘Thus Maitland J.
was“not in ogréément with ﬁhe post;Gfssjng cases in England, but the dis-
senting judgment of Laskin J. (as he then was) showed support for the
more’humanita%ian view. 'He held that the appropriate mechanzsm for grant—
" ing re11ef in such c1rcumstances was the construct1ve trust and he is re-
ported as,summ1ng up the post-Gissing cases as fo]]ows;10?'

" °

107. (1974) 41 D.L.R. (3d) 367. See Jacobsen, Murdoch v. Murdoch: Just
About What the Ordinary Rancher's W1fe Does (1974) 20 McGill L.J. 308.

108.((1974) -41- D.L.R." (3d) 367 at 389.

» . : o
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"What has emerqged in the recent cases as the Taw is that
! if contributions are established, the supply the basis
for a beneficial interest without the necessity of proving
in addition an agreement (see Hazell w. Hazell °(1972)
VA1l ELR. 923), and that the contributions may be indirect
or take the form-of physical Tabour (see Re Cumnmins (1971)
3 A1T E.R, 782)" ‘ . ‘ .

0

He then quoted Scott on Trusts:]o9

"... a constructive trust is imposed where a person
holding title: to property is subject to an equitable
duty to convey it to another on the ground that he
would be unjustly enriched if he were permitted to
“retain it.... The basis of the constructive trust
is ‘the unjust enrichment which would result if the ]
person having the property were permitted to retain’
it. Ordinarily, a constructive trust arises without
regard to the intention of the person who transferred
the property...."

110

“'In a similar case the Saskatchewan courts recently refused to

recognize the wife's considerable but non-financial contribution to the

family assets. The Alberta Appellate Division has conceded however that
"a fairly indirect finangja] contribution will suffice to create an interest.

Following Thompson v. ThOmgséij\Whigh had said that any financial contri-

-

bution to the purchase price would create-an interest, it was held in
| 111 ' '

o

Devitt v. Devitt

that the wife's indirect financial contribution to the
purchase of the,matrimonial home entitled her to a beneficﬁaTzipterest
‘therein. In this case the court was willing to trace the wife's contri-

bution back*to an early joint bank accouht into which she had deposited

109. Scott, V Trusts 3215 (3d. 1967). -

110. Rathwell v. Rathwell (1974) 6 R.F.L. 387 (Sask.). . .

~ 117, Devitt v. Devitt (1974) 12°R.F.L,348 (Alta).

®
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the proceeds of sale of which had provided part of the wrchase ‘price of
I : ! 3

the property in question. The wife was awarded an cqual share but it is

not clear why an interest. proportionate to her contributions was not

awarded instead.

earnings and from which the first matrimonial home had been purchased,

There is thus no indication as yet that the Canadian courts are will-

ing to adopt the approach of the construct1ve trust for reso]v1ngqmatr1—

monial property cases where there is a non-financial contribution to the

purchase.

ne It may be however that the-growing clamour for reform will

have some effect before specifij proppsals for reform are approved and

a,

implemented.

iii) Canadian Mechanism for Dealing with Matr1mon1a1 Property

D1sgutes

It is to be noted that all prov1nces, w1th the exception of A]berta

have an equ1va1ent to sect1on 17 of the Married WOmen s Property Act of

1882.

13 But no province has enacted 1egis]ation similar to section 39

of the Matrimonial Proceedings and Property Acggof 1970 which gave a
B ) ” - . ‘V/- “7 - . ’ '

>

112.

113.

In the recent case of Fiedler v. Fiedler (1975) 3 W.W.R. 681 the

decision in Murdoch was followed.

R.S.0. (1970) c.262 s.12; R.S.M. (1970) c.M-70 s.8; R.S.S. (1965)
€.340 5.22; R.S.B.C. (196Q) c.233 s5.29; R.’S.N.B. (1952) ¢.140 s.7;
R.S.PLE.I. (1951) c.92 s.13; R.S.N.S. (]967) c.176 s5.36;
R.S.Nf1d. (19 63) c.227 s:16. . , g

~As has been seen when discussing Pettitt v. Pettitt this section

does not enable the court to alter. ownersh1p rights but merely to
determine where _ownership lies. . : ’

175
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spouse a beneficial dinterest in return for improvements made Lo the malri-
monial property. Furthermore, since property legislation is a provincial
matter, the federal divorce legislation could not cover property matlers

as does the English Matrimonial Proceedings Act of 1973. Tor these reasons
the judicial use of thc‘HiscretionaPy power under the Canadian equivalents
of scection 17 of the Married Women's Property Act of 1882 has developed

15 1 ' e , 114

differently from the English counterpart. ‘

-
"

Unlike the¢ English courts, on granting a divorce under sections 10
/ t -
and 11 of the Divor o Act]]5 thégggnadian courts have generally no power

to order a sale or transfer of property;. they can only make orders for

116 )

payment of maintenance. But by'ordering maintenaqge in the form of a

Tump sum payment, they may occasionally achieve a redistribut}gn of pro-

-perty.] 7 However, some provinces make express provision for redistri-

o N

bution. In Alberta, for example, the'Domestic"Relations Act makes pro-
visioh, after judicial separation or divorce on the groun@;gﬁ—adUng;y;

for settlement Bf the adulteror's property on the innocent spouse and'

118

children. Meanwhile British Columbia has made a general-provision’ for

) o - . ‘fc——\ L R ] : - - - ‘,
114. See Minaker v. Minaker (1949) 1 D.L.R. 801;- Carnochan.v. €arnochan
(1955) 4 D.L.R. 81; Lawson v. Lawson (T966) 56 W.WR. 576; Kearney

—-= V. Kearney (1970) 10?P.L.R. (387"735'(C“A.); Re_Szymczak and Szymczak
-\ (1970) 127D.L.R.(3d)" 382, ; . i —
1. RYS.C.” (1970) c. D-8. ST Lo - Q

116. Switzer v. Switzer (1970):7 D.L.R. (3d) 638 (Alta 5.C.). .

bt |

117. Boultbee v. Boultbee (3992) 4 R.F.L. 237 (B.C.).

118. R.S.A.-(1970) c.113.5.22, as amended (1973) c.61. T -
The-English Matrimonial Causes Act has dispensed with %he limitation
regarding adultery and it may whll be argued that the abandonment of =

the principle of the matrimonial\ offence makes the adultery limitation -

outmoded as a basis -for settlement of matrimonial property.

~
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119

division of property on orders for divorce or annulment . However,

A 120
as Kahn-Freund comments,

I'd
“the problem of shaving between the spousces
and of the protection of the non-carning housewife (which s part of it),
B\
)
can no‘1%ygur be so]vo% through the Taw of maintenance. It must com-

Al
prise her share in whutkhas been called "houschold property" or "family

assets".

st
oA

4. PROPOSALS FOR RCFORM

i a) Tho A]ternat1vog

_ As Has been seen, the separate property regime of the common law

»‘Jur1sd1ct1ons is far from satisfactory when app11ed to property uh1ch 15

' 301nt1y usod or when applled to a s1tuat10n where there is a mingling of

>,,

aSSets Moreover the lack of certainty in the application of our arti- .

1f1c1a1 and techn1ca1 property 1aws, and also the grow1ng recognition of

_the va]ue of the w1fe s role as. homemaker, have made it 1mperat1ve that

,f'we cast abOut for a]ternat1ves on a comp]ete]y new bas1s

121, New.Zee1and‘JoTnt Family Homes Act (1964).

N ‘ . e

o i v . '—?»7}7 \
There are a’variety U$»possib1e alternatives: vigg ‘ .
= o PR ) B L . ‘ ‘“" ) . ’ e ] ‘
] : . ° ' . . . o e
i) Registration of Co-ownership /, , .
) This;systemfooerateg,in New Zea]and121‘and brovides for registration’
of the home as a:“Jo1nt family home“ whereupon both spouses, regard1ess
/ 53
. of their f1nanc1a1 contr1but1ons become 1ega1 and benef1c1a] JO]Ht tenants
‘ . . ’ .. —] |
119. Family Relations Act, S.B.C.- (1972) ¢c.20 s.8. ° o /, : ;i CatE
o - : ' . t T ‘ -t

120. Supra n.16 at GO6.

o : ' N . . L]
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Reg1strat1on 15 vo]untary but New Zea]and offers an: 1ncent1ve in the form

_of part1a] exempt1on from estate duty However, since ihch a scheme is .

N

vo1untary an-owner- spouse cou]d refuse to reg1ster 1n wh1ch case the posi- =

1 \\ \”’l -

“uﬁt1on of the non own1n Spol : wouﬂd not have 1mproved
g uren

Th1s system does not seem to do anyth1ng more than “can bejdone at /

,' /

= present by convey1ng the -‘home 1nto Jo1nt names

e

. \
s e - 2 ¢ : .

',,iifi “Jud1c1a] D1SCret1on

The essence of a d1scret1onary system is that the courts are empowered
§ B

to d1v1de the matr1mon1a] property between the Spouses Aga1n New Zealand

: has adopted th1s method by prov1d1ng a prqcedure for sett]1ng property d1s—

putes dur1ng the marr1age 122 It 1s s1m11ar to sect1on 17 of the Marr1ed

.&‘

WOmen S Property Act of ]882 but goTs further by prov1d1ng that the court \

may make such an order as appears just notw1trstand1ng that the ]ega] and
‘. .

= equ1tab]e r1ghts of the spouses are. c]ear]y def1ned or that one. spouse =

~."

has no such” r1ghts in the property’]23 iThJs Act a]so makes exp11c1t that

the court w111 have regard to contr1but1ons 1n the form of serv1ces and

178"

prudent management\as we]] as f1nanc1a1 contr1but1ons,124 but a]ways pro—a‘_"“"

'v1d1ng the common 1ntent1on pf the spouses 1s preserved ‘Jﬁ;fé;..w

o ST : ," . - : ,/"'
™ . A A
[
§ :
!

‘ e Wh11e the d1scret10nary method\seems an adm1rab1e way of redistr1—A

but1ng fam11y assets on marr1age breakdoWn -1t does not reso]ve the pro—

.
<~

.f b]em of establ1sh1ng spec1f1c gropr1etary r1ghts at the outset of the -

S

N i

i LI

122. New Zea]and Matr1mon1a] Property Act 1963 s, 5(1)%&% %mehdéﬂ.

7_1_24 Id, ,5;5'(1)3' Gl e e e



marriage.

:f*" . 111) Presumpt1on of Co- ownersh1p T “ ‘ : o

Th1s, aga1n, is an extens1on of. sect1on 17 of the Marr1ed women S
]

’Property Act of 1882 and is current]y used in V1ctor1a ]25 Th1s scheme pro-

v1des for a presumpt1on that the matr1mon1a1 home 1s he]d by the spouses
* . \

as Jo1nt tenants but a]ways prov1d1ng that such presumpt1on w111 not defeat

'any common 1ntent1on to the contrary and tha the Judge w1]1 use h1s dis=

\

\
cret1on 1n spec1a1\01rcumstances S1nce the presumpt1on on]y operates

/

R
_vas between husband and w1fe th1s dev1ce may not go\far enough for examp1e,
‘a spouse wou]d not be- he1ped vis a v1s a th1rd party. Aga1n d1ff1cu1t

lw,quest1ons are posed as to when a contrary intention has been shown and as,i'

to what "spec1a1 c1rcumstances” may be The on]y d1fference between th1s
. L
‘scheme and “the preV1ous one™> ;;i that here the start1ng off po1nt in any

‘ .d1spute 15 the presumpt1on of’co ownersh1p R 3 , ' : e
) « By ‘ . . . \\ . N ,\». ) . ,7‘ ‘ 3 o= o

v - dv) o -Co- ownersh1p by Operat1on of Law

o

~

Th1s is a form of commun1ty of property but restr]cted to the matr1~

mon1a1 home Under such a scheme the benef1c1a1 1nterest of eac»fb

wou]d be determ1ned by f1xed ru]es rather than'through Jud1c1a1 d1scret1on

: or a rebuttab]e presumpt1on each spou e w0u1d der1ve an. equa] 1nterest

hieson

: automat]ca]]y regard]ess of f]nancwa] contr1but1ons or other c1rcumst
/.. S B - ° . \_7. .

5
\

\\ the uncerta1nty of Jud1c1a1 d1scret1o and each spouse wou]d be" assured
\of r1ghts in’ the matr1mon1a1 home from. the outset of the marr1ag‘, both'

Es between themse]ves and a]so 1n re1at1on to th1rd part1es

A\ : , : SR
BT ; e

\

°
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g The argument aga1nst co- ownersh1p by Taw Ts that no account is taken f
of spec1a1 c1rcumstances, for examp]e, where a spouse whose pr1vate wea]th {

N

need not be shared acqu1res a ha]f 1nterest in the other's on]y asset by p'

. virtue of a marr1age perhaps of short durat1on Furthermore, if a husband

\
1nsisted on rented ad@oMmodat1on and 1nvested his money elsewhere, the

w1fe-wou1d not benef1tr Thisy of course wou]d be an argument for a broader

shar1ng, for commun1ty of .all assets . ST . ‘“

_cTA

) Commun1ty of Property (or Sharihg of Asset?)

There are three broad types of commun1ty of property fu]] commun1ty

: wh1ch embraces a]] movab]es and those 1mmovab1es acqu1red dur1ng marr1age,

*

commun1ty of ga1ns where on]y property acqu1red dur1ng marr1age 1s to be
/. .
shared but exc]ud1ng g1fts op 1nher1tance dur1ng the marr1age, and deferred

commun1ty under wh1ch a*spouse may dcqu1re and d1spose of h1s or her own R

A} S ¢

'v,property dur1ng marr1age but on termﬂnat1on of the marr1age certa1n assets

[}

are sharedl/'Common to a]] systems of. commun1ty s that at some po1nt cer—j

~tain assets are d1v1ded equa]]y between the spouses; a1so, that the part1es o

‘may opt out of the scheme (usua]]y at the beg1nn1ng of the}marr1age) 1f

htgey agree e1ther to rete1n separate property or to adopt some other scheme‘”

/
1 i ~ '
o ~ e o
lvi)J The CHo1ce of Quebec

The syﬁtem chosén by Quebec 1s ca]]ed ”The Lega] Reg1me of Partnersh1p

126 and came 1nto force on Ju]y 1, 1970 ' Th1s 1s a system of de~
|

ferred communhty of. property wh1ch a]]ows the spouses to have 1ndependent

bAcquests“

_Yownersh1p and contro] of . the1r p*operty dur1ng the marrtage But'at thevph

R 4 end of the marr1age all property acqulred dur1ng marr1age (acquests) i's

°

v.\»_ \

126. Statutes of Quebec (1969) c.77.
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ﬁsubJect to part1t1on in equa] shares, w1th the except1on of property re-’

, ce1ved by way of gift or by 1nher1tance

Y . . ! A

The Quebec reg1me spec1f1es an great dé%a11 wh1ch property sha]] re- .
main pr1vate and wh1ch are acquests- be]ong1ng to the partnersh1p lFor
' examp1e, income from pr1vate property is part of the acques‘cs]27 but re-

\p1acement of pr1vate property is not ]28 compensat1on for persona] 1n3u‘1es

is private property]29 as 1s cap1ta@,d1str1but1on from shares. 130 But, a11

. property is deemed to be acquests un]ess the contrary can be shown 13 ‘\§_

PN
- \
. foa

The partnershlp of acquests is d1sso]ved on(death d1vorce Jud1c1a1

separat1on or when the part1es agree to mod1fy the reg1md ]32

A

; : : \
; ) . o . ] - 4 . . . ] \

./
ate property w1th those of commun1ty property and m1n1m1zes the d1sadvan—-

. »"7 Quebec believes that 1ts new reg1me comb1nes the advantiges of separ—

Jtages of both. But in. v1ew of the comparat1ve]y short t1me 1n wh{eh the

i

Quebec reg1me has been in’ fprce, it is not yet poss1b1e to eva]uate 1ts °
G B - X : : f o

| success. 3

5.12266d.

o

127, 1

|

F=io
o

128, fd. s.1266e. e

= |

129. 1d. s.12665. . o

M
[a

130..4d. s.1266K.

= |

131, s.1266m L LT T

=
al

g 132.

|
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b)  The EngTish Law Reform Commission

The EngT1sh Law Reform COmm1ss1on produced a WOrk1ng Paper in T97T

13 33

‘on Fam1Ty Property Law in order to promote systemat1c reform in th1s

f1e1d. The pubTac was asked to respond to this work1ng Paper and, 1n
l

add1t1on to wide consultation on the part of the’ Law Comm1ss1on, a nat1ona1

1

- \

‘ survey was set. afoot]34 in order to ascerta1n how spouses in fact managed

,'the1r f1nanc1aT affa1rs, how much they understood the Ta% govern1ng such

. matters and f1naTTy, what their views and w1shes were on\the ownersh1px

‘and d1v1s1on of/matr1mon1a1/property ) o ‘1TT
. o ® / .:‘:‘ ‘ - - /
As a resu]t of subm1ss1ons from the public and their own reSearch
The Law Reform Comm1551on was persuaded that in the 1nterests of Just1ce
" and certa1nty the 1ntroduct1on|of fixed property r1ghts was h1ghTy des1r-
e .
‘ ab]e gnd, in part1cu1ar, that the pubT1c was overwheTm1ngTy 1n favour of.

.co- ownersh1p of the matr1mon1a1 home
. .

The Comm1ss1on based its case for reform on the compTex)*y and ‘
techn1ca11ty of present property Taw which could have only an artificial Jp ; \\\

: appT1cat1on to the matr1mon1aT home, be1ng unabTe:to take 1nto account ‘the - - '-\\

Y

reaT1t1es of the fam11y s1tuat1on Furthermore, it sa1d the concept of

separate property 1s no TOnger appropr1ate in a soc1ety where marr1ed

persons often have Jo1nt use of - the1r property and there 1s a m1ngT1ng of )

assets But the Cemm1ss1oners saw as - the most 1mportaht factor 1nd1cat1ng
N

I

the need for reform the bas1ﬁg of propr1etary r1ghts on f1nanc1a1 contr1—

5

but1ons this worked a semere hardsh1p on the w1fe who, because of her

133. Working Paper No. 42 (1971).

134 Todd ‘and Jones, Matr1mon1a1 Property (1972) H.M.S. O SBN TT 7001295
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|
w

ro]e as. mother and housew1fe was unab1e to make f1nanc1a1 contr1but10ns

but, neverthe]ess, made a very rea] contr1but1on to the marr1age in her f

i
-

own sphere I K .
The Commlss1on po1nts out, as another reason for drastic’ reform, the
different treatment accorded the proprletary r1ghts of the. marr1ed woman
accord1ng to whether the marr1age is stil] subs1st1ng, is brought to an

: end by death or 1is d1sso1(ed by the courts " This po1nt is brought home : }.‘

by the Comm15ﬂ1on by contrast1ng the Cases of Cowcher V. Cowcher and

]35

IWachte1 V. Wachtel In Cowcher v. Cowcher the w1fe sought a benef1c1a1

"1nterest in the matrimonial’ home; the 1ega1 t1t1e to wh1ch was vested in _

the husband / The court fo]]0w1ng G1ss1ng v. G1ss1ng]36 he]d that the
‘; trust pr1nc1p1es must be str1ct]y app]1ed so that - f1nanc1a1 contr1but1on

was the only re]evant factor, that the property m1ght be considered a

fam11y asset or what wou'ld- be fair as between the part1es, were-he]d_to

' . . . o

be 1rre1evant cons1derat1ons

‘j/ 135.°(1972) .1 W.L.R. 425. In- th1s case the wife had made a financial con-
Lo tribution towards .the purchase of the matrimonial home although the .
; -conveyance had been taken in the husband's name. When a- dispute ‘
: ( arose during the marriage as ‘to the respect1ve interests of the ‘husband
» and the wife in the home the principle of résulting trust was .applied so
: that the wifé was held to be entitled only to that share which wou1d
represent her financial contribution to the purchase. A]though the
wife had at times also paid the mortgage 1nsta1]ments, since the’
intent was that these’ should be paid by the, husband, a ‘resulting
trust was not deemed to have ‘arisen 1n respect of them and they were
discounted. .

‘ 136;.61971)_A.c, 886. . : \‘h/‘ _ s - o e
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' But in divorce proceediﬁgs~aﬂghite different approach is‘taken In

the celebrated caséfof wachte1'v *Wachte]137 Lord Denn1ng, streqs1ng the

importance of section 5(1)(f) of the Matr1mon1a1 Proceed]ngs and P>operty

L4 \ -
\
: \
> - ‘P - ‘I\ ‘
' R ) . . . : '\
(1973) 2 W.L.R. 366. In this case the wife had made no financial \ "

o 4contr1but1on to the purchase of the matr1mon1a1 home bat in subse- \
' \ quent .divorce proceedings she was awarted a beneficial interest \
: therein because of her work in looking after home and family and
helping her!/husband in his business. Lord DenningiM.R., declaring
-that heretofore the ‘courts had been unable to do Just1ce to the |,
) wife, quoted as follows from the Royal Commlss1on on. Marriage and

D1v0rce [(1956) Cmd. 9678, 178]

-"If, on marriage, she (the wife) gives up’ her paid ’ /
work in order to devote herself to caring for her v » ‘/
husband "and children, it is an unwarrantable hard- ' -/
ship when in consequence’ she finds herself in the . :
end with noth1ng she can call her own. " .

In further pursu1t of his argument Lord Denn1ng quoting S1r N
Jocelyn- S1m0n [(1965) 62 The Law Soc1ety s Gazette, 345] said: o

"fn the genera11ty of marriages.the w1fe bears and
rears children and minds the home. 'She. thereby
frees her husband for his economic activities.
Since it is her performance of her function- which
enables: the husband to perform his; she is in
'Just1ce ent1t1ed to share insits fruits." ;

Vi
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Act,]JBFdec1ared thatlthe court must take into consideration the fact that
g

|
i

185

; i

he wife #ho cared for the home and fdmily contributed as much to the

Ny o ; o . . ‘ ,

fami]yfassets as theiWife who went out to work and made direct financial
.  _ - .

t

contribution. o
! o
§ .

/After giving dué éonsideration to all the alternatives the Lhw Coni~
cluded thét:139/ v o \

'

miss?on con
.} H
/ !
g o o o ,

! (a) " The present rules determining the interests of ‘a husband]?

[ and wife in the matrimonial home are in need of reform

f*' " by the iintroduction of a principlé of co-ownership under I

" which, Yin the absénce of agreement to the contrary, a

f matrimonial\home would be shared. equally between husband
‘ - and wife. | ' ’
(b) So far as 1sipracticab]e in the differing t{rcumstances,

*the claim of ia surviving spouse upon the family assets
should be at Teast equal to that of a divorced spouse,

and the court!s powers to ‘order family provision for a )
' surviving. spouse should be as wide as its Bowers to. ¢
’ {“ - order financiak provision on a divorce. 14 ‘
.

138. This section (now replaced.by s.25 of the Matrimonial Causes Act
1973 ¢.18) 'gave guidance ‘to the court when determining to which"
matters it should have ‘regard when making orders for financial pro-
"vision in cases of divorce; nullity or judicial separation. The
section instructed the court to have regard, inter alia, to:

-

' » “fhé/éontributfbns made by'éach of the parties to the
welfare of the family, including any contributions
made by looking after the home or caring for the

fami]y,f e
139. Law Reform, Commission Report (1973) No. 52. - For criticism of the
Law Commission's conclusions see Kahn-Freund, (1972) 35 M.L.R. 403; -
Baxter, (1974) 37 M.L.R. 175; lesser, supra n.37 at 209. \

140k The position of the surviving. spouse is diécUssed'iniChapter N{nex v

1 2



v o
] i
i

“The Law Commis 1on c1a1m° that its pvoposa] wou]d reflect the re--

a]1tno¢ of family 11fo, by applying during the subs1stance of the marr1ago

it would g1ve secur}ty to’ the spouse who otherw1se wou]d have none; it

would rec0gn1ze the contr1but1on of the homemaker and emphas1ze the part-

nersh1p aspect of marriage and would e]1m1nate the uncerta1nt1es of

J/

lTitigation.

In reply o criticism that the necessary 1mprovements ‘could be. :
effected through exercise of the court s discretion, the Commission argues
that such powers would merely adJust rather than determine ex1st1ng pro-
‘pr1etary 1nterests, wh1ch at present can on]y be done in d1vorce, nu]]1ty

or Jud1c1a1 separat1on proceed1ngs And even if such d1scret1onary power

-

cou]d be exercised there wou1d be no relief from uncerta1nty un]ess and

unt1] the matter was thrashed out in court

In response to the charge that co- ownersh1p of the matr1mon1a1 home
Lo
could be arb1trary and- unfa1r, adding a mercenary incentive to marr1age,

.the- Comm1ss1on rep11es that its scheme wou]d not be mandatory, that part1es
3

to a marr1age could make whatever: a]ternatlve arrangements they w1shed

" and even if some’ unfa1rness did result would there be a greater ba]ance of

unfa1rness than presently ex1sts7 - @ \gn
§ ’ = '

«

"With - regard to the system of "deferred commun1ty” discussed in the
WOrk1ng Paper, the«Law Comm1ss1on 5 Report says that the resu]ts of the
Soc1a1 Survey d1sc]osed that, on ba]ance, the maJor1ty did not support a
B deferred commun1ty system ‘ It ant1capates in the qyent that co- ownersh1p
of the matr1m0n1a1 home is accepted that many will fee1 that the further -

step of 1ntroduc1ng a System of community may be necessary to ach1eve a



o

fair balance. wavvur, the Law Reform Comﬁission is of the view that

if co-ownership of the matrimdniu] home s implemented, and with the broad
intgrprétation now being given in England by the courts of thcir powers Lo
order’ financial prqvisions on divorce, and if sdch broad powers were also
_available in family provisfoh proceedings, there would at present be no

need to introduce a system of dqferred community.
y

)
!

c) - Thé Royal Commission oh'the Status of Women in Canada

In examination of the present law affeecting matrimonial property and

o -

the steps being taken to bring about change, the Royal Commission was of

]

‘ the‘&iew that regimes which only %rought about equal rights upon divorce
or death do 'not go far enough. The Royal Commission hoped that some system
would be devised to solve the prob1em o fiﬁanc?a] security during marriage

for the non—earnihg spouse. The Cbmmjssion therefqre dec]ared:?ﬁl

We recommend that those provinces and territories,

which have not already done so, amend their law in o
order to recognize the concept of equal partnership ST
in marriage so that- the .contribution of each spouse -
to the marriage partnership may be acknowledged and
that, upon the dissolution, of the marriage, each
will have a right to an equal share in the assets
accumulated during marriage otherwise than by gift
or inheritance recejved by either spouse from-out-
side sources.

It is desirable to show what has -been the reaction to this call for

reform in some of £he provinces of Canada.

141, Thé;Royal Commission on the Staéws of Women in Canada (]970).



. d)  The Ontario Jsfnt;\\}Et:J“()t'nu Commission

The Ontario Law Reform Commission hnﬂ done extensive work in ils
Family law Project’. l1ko the English Law Reform Lommlsu:on, the Ontario
(omm|sn|on first produtod a WOrl1nq Paper upon which comment was invited
and, upon the basis of submlsswons rece1yed, it then drew yp its Report.lL
The Ontario Commlss1on s Report however contains the required detail for
¢
“implementing its proposals.
LY
Rather‘than embark on a programlof piece-meal remedja] 1egis]ation,
the Ontario Law Reform Cofimission was convinced of the need to re-assess
the underiying prtnciples of existing, law and devise new principles in
keeping with the modern situation. It has therefore recommended a system
of deferred sharing.such that while the‘marriage subsists the spouses con-
tinue to be seoarate as to property, but upon .termination of the marriage
by death or divorce the combined assets acquired dur1ng marriage are to
~be divided equa]]y between them. 'It is recommended that the proposed
matrimonial property reg1me for Ontario should apply to ali persons marr]ed
after the reg1me became 1aw - unless they forma11y elect otherw1se With ,
regard to persons a]ready married, the ma rimonial property reg1me would

not be imposed upon them but they wou]d be free to adopt the new system.

->

In add1t1on, the Ontario Comm1ss1on advocates the.E;;nfjfge of co-~
ownersh1p of the matrimonial home so that it could only. disposed of

during mairriage w1th the consent of both spouses or by order of the court.

3

This co-ownership pr1nc1p1e_wou1d obta1nvwhether‘the home had been brought

©

142. Ontario Law Reform Commission: Report on Family Property Law (1974).
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into the marviage by one spouse or acquirved by cither or both during

the marriage and notwithstanding the fact that one party amay Rave made no .

Financial contribution thereto.
With regard to the rights of third parties in the matrimonial home,

the Ontario Commission recommends that the beneficial interest of the spouse

Without Tegal Litle should prevail over the claims of purchasers, mort-

o

gagees or creditors who deal with the titled spouse. It would be encumbent
' .
upon such third parties to enquire whether the property was a matrimonial

L

home and, if s0," to seck the consent of the non-titled spouse to the.pro-
e «

posed transaction. Furthermore, %h% occupational righﬁs of the spouses in
the matrimonial home @eu1d prevail ©over any righté to partition and sale.

‘ This Commission proposed that in the event of dispute between the
spouses as to adm1n1strat1on, d1spos1t1oﬁaor possession of the/matr1mon1a1 c -
home the court sh0u1d be empowered "to make such order as it may deem Just
ig accordance with the tenor and spirit of matrimonial 1aw rathery than - -

strict property law principles. (1143

Reverting to the‘scheme for deferred sharing, the calculation for .

dividing the combined asdets is to be made b&.esﬁabliéhing the net estate

o

of each quyse: that is, the value of.the property of each 1es§ debts.
Frqm this net figure fof each spouse is subtracted the value of‘property
owned at the date(of marriage and any gifts received QUring“marriage:‘
the resultant figure is the res{d&ary estate of eaeh épouse. The two \

residuary estates are then added together and the t6ta1 divided equally

I
o

143. 1d. s.118.
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) former. v o »

between the spousces. Subtracling the value of the smg)ler resaduary

: 1 o ) o
estate from Such . halt shaye qiveethe equalising balance which s feyable
" I i A i }

in money to the “pouse who had the wméller residuary v(Ediv.

, 9 o
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» The  Report df the Ontario Law (.,Ulllln“lf,‘;l()n"«lIS,U makes provision !‘Qv
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i) The Conﬂdc ations .
5

Y

\ The A]bcrtd In%t1tute first producod a Working. Papwr on Hutrrmonlal

L

Property in ]974 in wh1gh it anmanod all a]ternatlv0f to awseparato pro-

2} ) &

perty oystem whl%h seemed 91able It ﬂ]SO cohducted a survey]44 with a
¢ Q ‘o

itude of A]bertanc towar‘dC owncrsh1p and

< o Q

d1v1s1on of matr1m0n1m1 propéﬁty. Fo]low1ng 0ncth1s 5u'vey and «the Sub-

\

missions received in responsg to the WOrk1ng Paper he A]borta Institute

o
o u

has now produced 1ts Report ]43‘ The Report is in th' form of a- MaJor1tf

Q

Proposal and qJM1ndr1ty Proposa1 there be1ng fdur members of thevlnst1tute
3 . [\
in fayour Of the Fbrmer and thriece 1n~favour of the latter . ;

o 2 . (:
o LN+ N o . N Ny
¢ 0 ) . a v ‘C o EE N © ‘3 I )
g : . @ . o & .
° - o] o - ° o c

The Report ‘of. the In&%itute'gxamigeE Eheomain;a1f€rnativg proposals

B °
M g 2

for reform of mafriﬁbnial‘prgpertyb1gw ands it may bd useful to brief?y out-
< R M ¢ o To - % s
o a ° - Vo - * o v o ]

o
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144, L.W. Downey Rese%rch Assoc1abes°Ltdm, Matp1mbn1a} Proger@y in Alberta:
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V]lne the v1ews of the Inst1tute thegeon before dlscussan the a]ternat1ves

: wh1ch have f1na11v been chosen fér recommendatwon )
['h “k ';Lt ’ "t
*-(a\' ﬂud1c1a1 D1scret1on 1—é The Inst1tute sees three approaches to o
> T

’th1s system F1rst1y, the courﬁ cou]d be - g1ven a genera] auth0r1ty to .

ﬂﬁ'd1v1de the property 1n a fair and equ1tab1e mahner 147 The A]berta Inst1—y

A

e / - - ERRTUS

“ytute\argues aga1nst th1s approach on the gr0und that some spec1f1c dvrec—

”(t1on must be g]ven to. the counts to ensure some un1form1ty of fa1r treat—«?T |
A T ‘ RN DA R e
s / : e S . o - c S P L PR : - .'

Second]y, the court cou]d have éZ a goa1 the p]ac1ng‘of the part1es

dfon as sound ‘a f1nanc1a1 foot1ng as pOSS1b1e hav1ng regard to the future ./:f:,;
»th1s 1t wou]d do by cons1der1ng such'th1ngs as future earning power of thetf‘:

‘aspouses, 1oss of dower and: 1nher1tance r1ghts, 1nsurance and pens1on bene—hzh”"

. hﬁf1ts ' W1th such a goa] the resu]tant d1v1s1on m1ght we]] be on an; unequa1c e

a

ﬂ,ibas1s Th1s approach a]so is- reJected because, 1n the op1n1on of thes

el
o

"Instltute,:f1nanc1a1 secur1ty shou]d be on]y oné of the fattors to be con-w?
e PRI S , LU N T

e S The th1rd approach to Jud1c1a] d1scret1on 1s that current]y emp]oyed

o

"71n Eng]and under the Matr1mon1a] Causes Act]48 where the court 1s d1rected

T

: <}d45; Id at 16-19 105-109, 118- 130

’-;147 Th1s course has very recent1y been adopted by Saskatchewan, Marr1ed'
Women* S Property Act R, S S (1965) as amended (1975)

) c . . R" v‘-j i
L? K »A_\_ \ \'\ vv«
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to have regard to many spec1f1c factors This form of‘judicial:discretion

is approved by the Inst1tute ,‘ .

- (b) Commun1ty of Property 149 wh11e, as has been seen, there are

“

. var10us forms of’ commun1ty of property, the Inst1tute is-of" the view that

.Y -

the on]y form wh1ch wou]d be countenanced in Alberta is that wh1ch is res— ‘>
tr1cted to property acqu1red after marr1age It'is recogn1zed that true

commun1ty of property 1s effect1ye in emphas1z1ng the partnersh1p aspect

- of. marr1age, that it g1ves assurance of equaT1ty and prov1des certa1nty“'*‘“

o

Md_‘ Neverthe]ess the Inst1tute dqes not view such a system w1th favour be-

fa

\,
cause the 1ess worthy spous' wou1d benef1t unfa1r]y, bus1ness 1nso1vency

or}x su1t for damages for neg'1gence concern1ng one spouse cou]d e11m1nate

the assets of: both, and the com

. -

ex1tyvgf adm1n1strat1on of commun1ty
property 1t be11eves to be formﬂda~f.‘ S ' '
“‘,z;_ :(C)» Deferred Shar1ng 150 The fo m of commun1ty known as deferred

shar1ng env1saged by the A]berta Inst1tute 1s s1m11ar to that adopted by
Y = /

Quebec and proposed by Ontar1o whereby separate property obta1ns unt11
term1nat1on of marrcage whereupon the econom1c ga1ns dur1ng marr1age are : e
,shared‘equa11y ~ The- Inst1tute favours th1s form of deferred commun1ty o Vf‘jﬁ\\'

because it perm1ts the spouses to cont1nue to dea] w1th the1r own: separate

property wh11e the marr1age subs1sts and when the marr1age breaks down,vf”“

N

‘ .where 1n3ust1ce wou]d resu1t from an- equa] d1v1s1on, adJustments can be

‘o

made w1thout breach1ng the bas1c pr1nc1p1es of the system
. LR :

o L a—

ad oL L

149 SUQra n. 145 at 19, 21 24 . !

BN

/,150 Supra n. 145 at 20~ 51 139;
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151.

—

xd Co= ownersh1p of the Matr1mon1a1 Home. The Institute exam1ned

. Q
the pr1nc1p1e of co- ownersh1p of the matr1mon1a1 home as advocated by the

English Law Comm1ss1on It reJected such .a scheme e1ther as an adJunct

to qhe systems reeommended by the Inst1tuté’or as proposed in Eng1and
"_The reasons g1ven are that automat1c co- ownersh1p could be unJust Jt wou]d
A

.1nvo1ve 1ntr1cate prob]ems of conveyanc1ng and taxat1on and a very 1m—

‘ :portant factor, the: pub11c response to such a scheme was unfavourab]e

1@) The MaJor1b§ Proposa] e S g L - : L _q | ¢
. The" members of - the A1berta Inst1tue who support the ma30r1ty view A |
'came to. the conc]us1on that the same system cou1d not be. 1naugurated both
for those persons ‘who wou]d marry after the enactment of the proposed
\reform1ng statute and for thoSe persons a]ready marr1ed Accord1ng1y, tbe

MaJor1ty ProposaT recommends a d]fferent system for each of these two cate—
-]52 . . ) ‘ . » . - B ) e 2L ‘.V'.
S o RN

[

gor1es of marr1ed codp]es

" For those who are a]ready marrﬁed and 11v1ng in A]berta the Ma30r1ty
| CE

- Proposa1 advocates a system of Jud1c1a1 d1scret1on whereby upon separat1on
“or term1nat1on of marr1age, or where matr1mon1a1 property appears to be at

'r1sk as- a. resu]t of thé act1ons of one spouse, an’ app11cat1on may be made _—

to the court to d1str1bute fa1r1y between the spouses the net econom1c

‘_hga1ns made by~ the spouses dur1ng marrlage ~ ~j‘:",'” o ' ";' M

R PR 5 R R S ,
_',In deciding how its powers should, be exercised, the Court must have

e

3“] Supra n. 145 at. ]37 140. o ::v .
" sz, SUEra.n.145 at 3-5, 34-109, 155-180.

i o



~in the1r case and mak1ng them separate as. to property -2

o

. ) . : |
. . . L
. ©

regard to all c1rcumstances of the case 1nc1ud1ng the contr1but1on of

) each spouse. to the we1fare of the fam1]y, 1ncome, earn1ng capac1ty, pro—

perty and other financial resources both at the time of the marriage .and

o

i ° «
in the future, financial needs, ob11gat1ons and respons1b111t1es, age,

health and conduct .0f each. party and in the tase of d1vorce, the value of
any benef1ts lost as a consequence |

For those who marry ih the future 1n A]berta, or who come to taVe up
hab1%ua] res1dence in A]berta from another Jur1sd7ct1on, the MaJor1ty

Proposa] advocates a regime of deferred shar1ng by which: the spouses would

share equally in the econom1c ga1ns made dur1ng marr1age otqer than by g1ft

ge 1t would be poss1b1e for A]bertans
/

1ng scheme, 1f the court approves the

or‘ﬂnher1tance At the t1me of marri

to contract out of the deferred Sha

S

[
contract but otherw1se 1t would & p]y If the’ part1es Iater sought to

~%

w1thdraw from the scheme app]1cat1on woulg;agaln have tg- be mad to the

court for a shar1ng of the1r econom1c ga1ns pr1or to’ term1nat1ng the reg1me

,
L S coee |
3 ® ot

For those. 1n th1s category, who marry after the proposed 1eg1s1at1on :

1s enacted, e1ther spouse may app]y upon separat1on, or d1ssolut1on of the

4»""

marr1age, or. where there is a r1sk of d1ss1pat1on of property, for ‘the
sconom1c ga1ns of the marr1age to be divided and ‘a Judgement g1ven for a.

ba1anc1ng payment. ‘ e hvd :,, S T e

In order to: determ1ne what the ba]anc1ng payment sh0u1d be in a par—,///
- VAR

t1cu]ar case the court shall dec1de what the share of each spouse is to © /

be, what are the shareab]e ga1ns of each Sp0use and what are, the tota]
. . R - A\ . \: . /
/

194
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: . . ‘ & .
shareable gafnshot‘them both. In order to compute the: shareab]e ga1ns,
the value of a spouse's current property, less 11ab111t1es, is taken to
"compr1se his or her net estate from which is aken away the va]ue of pro—”
perty, 1ess 11ab111t1es, owned at the time of. ma<r1age and a]so the value e
of property rece1ved by g1ft or 1nher1tance dur1ng the marr1age hThe“ |
resu1tant figure gives the shareable gains of a spouse Hav1ng determ1ned
in: advance the respect1ve shares of the part1es, thelr total shareab]e ga1ns

wou]d then be apport1oned accordingly. Hhere the actua] shareab]e gains -
\ ,

of a 'spouse were 1ess than the apport1oned f1gure, the d1fference wou1d be

.the balanc1ng payment
.,

.o :

In determ1n1ng the respect1ve shares of the spouses, the pr1nc1p]e Q‘;

»

of equa] shar1ng Jds to be adopted but not r1g1d1y app11ed 50 as to fork an _ _5\ -

i

1n3ust1ce The proponents of the MaJor1ty Proposal agree that where dis- A

o LG ‘)

cret1on {s 1nvoTyed to vary the equa] shares it shou]d not operate to
prov1de an econom1c sanct1on for a’”mat%1mon1a1 fau]t” or for persona] c

fa111ngs _However, they be11eve,that when' it can be sa1d that a spouse

- _has fa1]ed to do what m1ght reasonab1y\have been expected of h1m or her

‘dto such an extent that equal shar1ng wou]d be unfa1r, then the court may ’

"apport1on 1n otner than equa] shares “Contr1but1ons“ in th1s context is

ey &

"deemed to 1nc1ude money or moneyhs worth' and comfort, soc1ety, serv1ces

< a RN -
and a551s¢ance : . S T

&

It 15 proposed that the Tr1a1 D1v151on of the Supreme Court of -

a

AlBerta be: the court with Jur1sd1ct1on L : .



A ‘ | \\.
iji) The Minority Proposal S ? o

The M1nor1ty Proposa] wou'ld apply the same scheme to those A]bertans

already marr1ed and living 1n Alberta and to those A1bertans who after the

‘reform1ng 1eg1s]at1on become married and 11ve in A]berta or ‘who be1ng

‘marr1ed e]sewhere came to 11ve in Alberta. ]53

«

The essence of the M1nor1ty Proposa1 is that .on separat1on, term1n—

\
at1on of marr1age or-on r1sk of d1ss1pat1on of property to the. detr1ment

of the other spouse, either spouse may. app]y to the court to d1v1de all

- the matr1mon1a1 property between the part1es, not mere]y ‘the econom1c

'ga1ns made dur1ng marr1age, in accordance w1th principles of fa1rness and
: y LR R
: Just\ce in the 1nd1v1dua1 case. . S '
s ’ ) e

The court wou]d be glven spec1f1c factors to be con31dered wh1ch

',;would include, 1nter a11a, the ‘contributions of the parties, wh1ch would

/b 1nc]ude homemak1ng and chn]d rear1ng, the 1ncome, earn1ng capacity and

o

hother f1nanc1a] resources of the part1es, theuneeds, ob1lgat1ons and
brespons1b1]1t1es of the partles,‘]oss of b@nef1ts der1v1ng from term1nat1on
" of the marr1age,ﬁthe age and . hea]th of the part1es and-the durat1on of the
'marr1age.‘ In a system of Jud1c1a1 d1scret1on the M1nor1ty Proposa] con-.
tends that it 1§ qu1te proper for the court to have regard to the conduct

' o; the part1es f Th1s wou1d therefore 1nc1ude tak1ng cogn1zance of

n matr1mon1a1 fau]t“ but in keep1np w1th modern th1nk1ng, it is advocated \
that on]y extreme m1sconduct shou]d have a bear1ng ongthe d1str1but1on of |

»matr1mon1a] property [ L .s‘ R ' o .

153.° Supra n.145 at 6, 180-188

/
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, An often major factor which must always be borne in mind by the court

1s how to. ‘avoid harm outwe1gh1ng benef1t in cases such as a family faxm .
or business where the hak1ng of a baTanc1ng p;&ment could well requ1re the
sa]e of the business . or farm The M1nor1ty Praposal acknowTedges the very

real d1ff1cu]ty 1nherent in such a s1tuat1on an hopes that the court may

always find sorme acceptabTe aTternat1ve form of 1spos1t1on It 15 pro—

i

posed that broad- powers be g1ven to the court to endee it dev1se the most

!

appropr1ate arrangements in each case e1ther by a d1V1s1on of\property or

payment of money : - . B . L -
, S < : ,\‘ o
f)  The Br1t1sh CoTumb1a Roya] Comm1ss1on :

vi

The British CoTumb1a RoyaT Comm1ss1on has recentzy pubT1shed a de—

.

'talTed Report on Matr1mon1a1 Propertyw4 in wh1ch it advocates a system of

_ Qcommun]ty property for British CoTumb1a Th1s dec1s1on 1s“based on the

155 _ - SRR PR

' foTTow1ng premises:

‘;' a) - All persons shoqu be equaT under the Taw
- 'b) Marr1age is a partnersh1p of shared respons1b1]1t1es
jc)‘T The roTes of econom1c prov1derrand homemaker are

of equa] vaTue to the reTat1onsh1p

d) Husband and w1fe are econom1ca]1y competent

— o &
T i (L N 4

g

The not1on of separate property is descr1bed as ”ant1thet1ca1 to the

n0t1on of marr1age as’an econom1c partnersh1p of equaTs”156 and it is

- . E ) - . F

[ . - . : ‘
o

154 Royal Comm1ss1on on Fam]Ty Law T‘Reportvon Matrimonial PYobenty 6
(]975) A e b S .

\ 155. Id. at 2. SR SR I ST S L I
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e © e )
C1a1med that any attempt to: mod1fy the existing systemfto“prov1de mo e

’

equ1ty” between sp0uses would be but “protect1ve 1eg1s]at1on“‘wh1ch wou1d

only re1nforce the 1nequ1ty The Royal Commission c1a1ms that commuw1ty

-

property, the shar1ng of all property accumulated durlng marriage, was
the only a]ter ative which fitted the aforement1oned four operative prin-

Cip]es, . o o ) : ‘ o L
- / .
: |
The Report récommends that no provision be made for court adJud1cat1on

' of disputes over commun1ty property on the oround that a dec1s1on of com-

mun1ty property is 2 dec1s1on within the ma 1ta1 re]at1onsh1p, and w1th1n
B that re1at1onsh1p husband and w1fe“most sett]e matters between themse]ves.
Where no agreement can .be reached there must be a w1nd1ng up Commun1ty,

‘ the Report prov1des, can be term1nated by agreement, a dec1sgon of the |

- . . . . ‘1‘”1 :
Supreme Court or by death. »
g9) The'ManitobaiLav Retorm Commission . 7; o "/, “ : o
" The Man1toba Law Reform Comm1ss1on has Just pub11shed a Working

- 157

Paper on Fam11y Law in wh1ch it examines and makes rec0mmendat1ons on

“the d1v1s1on of matr1mon1a1 property e

/
After not1ng all the 1nequ1t1es inherent 1n the separate property

system where it po1nts out.that’ the b1tter 1esson of Murdoch V. Murdooh

\

1s that “the semant1c equa11ty of separat10n of property is no comfort at

-

eall to the separated spouse who OWNS no prOperty” 1F8 the Man1toba Com-

m1ss1oners put - forward for comment their own proposa]s

‘e

q

157 WOrk1ng Paper ‘on Fam11y Law Part 11 (1975)
158, 1d. at 33 h
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?%hoh]d

The Manltoba Commlss10n advocates that the matr1mon1a ggv
Ar ”“ gﬁ
become, by standard operation of the de the jointly OWnedJ¢fﬁn

!qty of
both spouses. Such a Jo1nture would be 1naeverab1e so that a vo1untary

d1spos1t1on could only be effected by mutual agreement.

f

With regard to other matrimonial asseté acduired dhring marriage, it
is suggested that, upon sepahation d1sso1ut1on of the marr1age or on r1sP
of squandering, either may app]y to have them hared equa]]y, w1th the -
'except1on of property acqu1red by g1ft or 1nher1tance, such shar1ng shou]d

’

not necessar1]y be in k1nd and could be by way of money payments

<While the proposals of the Manitoba Comm1ss1oners are seen to be

. /wsﬂnn1ar to the deferred sharing sygtem proposed by the Ontar1o Law Reform
’ Comm1ss1on, the Man1toba Comm1551onehs profess ‘themselves to be appa]]ed
at the comp]ex1ty of the deta11ed provisions. of the Ontar1o Scheme. But
each step they take to ensure a more just d1str1bution, they c]aim,'seems

~to draw them 1nexorab1y into new comp]ex1ty” so that they conc]uded that

1n3ust1ce, 1t seems, is s1mp1e and cheap; Just1ce, apparent1y is comp]ex

and dear ”159

T : . “ ' -

The advantages of 1nc1ud1ng some system,of Jud1c1a1 d1scret1on are

4

'seen as 1arge1y 111usory ~ The Comh1ss1oners contend that "“Generations of

1n51stent 11t1gants, creat1ve 1awyers and innovative Judges could render.

the Taw most uncerta1n of app11cat10n in any partxcu]ar case . .“]EQ

159. Id. at 53. . .
160. Id. at 56. o

Se
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They”thereTore anticipate that after a short LUbLlnq period fairly precise
laws cou]d be drawn up which wou]d sparo coup]os thc trauma and expensc
of secking relijef through Jud}clal d1scret1on.

[ . / '
/

- The Manitoba Commissioners, believing that ‘spouses should be able to!
choose their property regime, recommend a standard regime applicable to a]]
unless the parties enter into a marriage contract providing for a contrary

arrangement.

h)  The Saskatchewan Law ﬁeform_pommissiog

The Sagkatchewan Law Reform1ComstsionAproduced‘two wprkingv
in which it eépmined the prob1ems of a separation of property syst_n and
possible so1utions tnereto. A third Working Paper was then published
wnich tentative propoSals:for reform were made. 0%

4

The Saskatchewan Comm1ss1oners saw marriage as a partnersh1p of

9equals founded on both status and contr1but1ons Jo achieve'an equitable

d1str1but1on of matrimonial property they conc]uded that what was requ1red

was a degree of certainty together w1th an element .of f]ex1b111ty

I

The first and ‘most 1mmed1ate step of reform advocated by the Saskat—

chewan Law Comm1ss1on is that 1eg1s1at1oghbe passed giving the courts a

wide d1scret1on to order d1v1s1on of all property between spouses

°

e FERv

Py e

“161. First M1n1 dork1ng Paper (June 1974) Second Mini—Working Paper

ﬁﬁi. 1974)

162. Tentat1ve Proposé]s for Reform of Matr1mon1a] Property Law:ﬁjThird
Working R_per (October 19747, . - . :




a

of ma1ntenance cannot be reso]ved in 1so1at1on from 1ssues re]at1ng to

The second subsequent: step would be that Tegislation be-passed later

to provide, retroactively, for co-ownership of the matrimonial home.  °
Yy

‘The third proposed step on]d be the adoption of*a scheme of deferred
\
part1c1pat1on which would’ only apply prospect1ve1y and on1y to those who

“had not made contrary arrangements.

In order to avoid rigidity and hard cases the Saskatchewan Commission
also envisages that the plans for co-ownership and deferred participation
would be supplemented by a .small measure of Judicial dfscretdon‘which

would only be exercised pursuant to clear and ¢ertain guidelines.

1

i) The Laé?Beﬁorm—GQ¢m1scwon of Canada
La

eform Comm1551on

cgnoerning matrimonial pr erty. Th1s Comm1ss1on notes that while

trimonial praperty law is a matter for the prov1nc1a1 1egws1atures ~the

Parliament of Canada has a certa1n 1nterest 1n these matters since it has

Jur1sd1ct1on over marr1age and d1vorce thle Parliament has 1eg1s1ated

to: make certa1n f1nanc1a1 prov1S1ons on d1vorce it is g]ear that quest1ons

\,
property rights. Furthermore, the federa]-Gowernment has an interest in

promot1ng un1form1ty and- consistency among the provinces and to this end

the Law Reform Conm1ss1on of Canada has produced a Nork1ng Paper on‘

matr1mon1a1 prOperty 163 e : o ¢

. \ L ~_ B
After examining-the difficulties inherert in the separate property

- S '

1B3w;Famiiy'Prgperty: Working Paper 8 (1975).

Q-

f Canada has recent]y produced some gu1de-'
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regimes of the common law provfnccs, the Commission proceeds to discuss
a]ternatives:f separation of property. combined w1[J1‘KﬂTﬂ:T&] discrotion;
separation of property but with co;ownership of the matrimonial home; .
true community of property; a system of deferred sharing. o

o

After examination of some of the policy issues invelved, for example,
; ‘ o ;
the weight to be attached to marital misconduct and the effect of retro-
activity in reform1ng 1eg1s]at1on, the Canada Commission came to the

fo]1ow1ng conclusions.
Lo \
3 .
F1rst1y, that equa11ty before the 1aw should be the foremost goal of

reform S @

Second]y that any of the regimes d1SCussed or _any combination of

‘«them, wou'ld, be a s1gn1f1cant 1mprovement over the present Taw of separat1on

¥f prOperty
Th1rd1y, when whatever reform1ng 1eg1s]at1on is enacted there w1]1

1nev1tab1y be s1gn1f1cant tax changes and it w1]1 be 1ncumbent upon

‘ Par]1ament to ensure that fo]]ow1ng a change in the’ law there will be no

. -

) greater tax imposition on marr1ed persons than at present ex1sts More-

:notArestricted thereto and snou1d bave fu]] retroact1ve app11cat1on

over Parliament shou1d/1end encouragement to matr1mon1e] property Taw

©

reform by. amend1ng taxat1on41aws where required notw1thstand1ng any view

(lr,f

Par11qment may have that ‘thel proposed arrangement is less than- ideal.

%
% >
3 . : : -
% ; ’ :
% i -

’Foprth}y, property shar1ng§(exc1ud1ng property owned before marr1age'ﬂ

Y
S
%
3
%

or acquired by gift or inheritande ) shou]d be available on d1vorce but

D

°
%

5
%
3

%

%
R
%

L
%
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Fifthly, moral or marital misconduct should not be a consideration in

-

_property sharing. ‘ ‘ W

Finally, there should be eliminated from the law of separate property
all laws which give rise to discrimination against a marricd person based

on S@X
5. CONCLUSIONS - | * :

a) Current Trends

A11 areas considered appear to agree that the system of 9eparat1on
of property must be rep]aced in order to recognize the. role of the wife as
contributing to the matrimonial partnership-.in a manner of equal value to’ “

|
that of the husband. There is much concern that marrhage at last be une-

"
quivocably recognized as a partnersh1p and that the skatus of‘the w1fe

should reflect this fact. It is genera]]y conceded that heretofore, where
the wife has not been a wage earner,(her status ‘has been one of economic
serv1tude with no account being taken of her work in ]ook1ng after home

and family: work as a result of which she is denied the Opportun1ty of -

3

remunerat1ve ‘work -and tra1n1ng outside the home which would enab]e her to

o

l_ga1n some financial. 1ndependence There is.further concern that the Taw
still regards the wife as the husband's dependant and the wife consequent]y
'Vf1nds herse]f in the iniquitous position of being utter]y dependent on her

husband's good will. This it is réso]Ved to change.

The ph11osophy of commun1ty of property now Seems ﬁo appea1 to the k
Western woer but in vary1ng degrees.  Of thevareas cons1dered only Brittsh

Columbia feels that}fu]] community of property is both desirable and -

.

o
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U Jnecessary, the olhey ‘lin~a3l’ln~|1«§vg' thatemost people have 4 mabure | angl
0 u .

v

reﬂ,undhlv du'iru Lo uthlrn pvopvrly ot ticiy ovn and that this whould

not be-interfored with becadse propvrty Can wyways be held Gointiy it the
PRI "\, L " " -

o . N . . . , .o . .
partics so desire. - However, a dlat1nctron between the matrimonial hoie

N
o w ) o

o

o

o Q
T s, (o " . - . . I . ]
and ()ti](?r matrimonial assetsis draim by ngland, Ontario, Manitobe and

o N ™

d katchewan in order ‘to prolegt the wife.  These Jurisdictions maintain
' ) g | . 1] o

o . “a
u

that the wnfu 5 riUUL Lo a beneficial interest in the home must be de-

o
il L

‘“ . N . = ) i . “° . e -
clared and so they advocate Go-ownership of thﬁgmatr1moh1ul homo
: A o =

o

0
o w

- o

A]berta, Saskat(howan and Quobec contend that, with reqgard Lo matyi-

o u ° s

\) .
mon1a] property in gentral, any sta'tutory 1nterfoveute as to ownership
o o Yo

- . i8] ~ -
1s not warranted'wh1te thé mapriage continues in peace. “However %hey o

o~

agree “together with Ontario and Manftoba that on separatlon or termination

of the garr1age an automat1c, equa] d1v1s1on of the matr1mon1a1 property

©

is required and sd they advoc%te a system of deferréd eommunity of pro-

.. o . A
perty. . . . : o
° § & o ne

v
Q

The M1nor1ty Proposa] of the Alberta Inst1tute, and the HaJor1ty

N
&

0 Proposa] concern1ng those already married, favour the use of judicial

¢

discretion for efTect1ng a JUSt dlstr1but1on of matr1mdn1a1 property on
separat16n or term1nat1on of marr1age. Saskatchewan also see thgsomethdd >
as usefu] but only as an 1mmed1ate dev1ce Engﬂand views judicial djs-

cret1on as a perfect1w adequate mech&h1sm in th1s regard uhen adopted in

ocon3unct1or with the other 3teps 1t bas advocated ) & ° :
‘ o o : : 0
< o B =] -
R SR . o N .
) . 1] . °
N7 - i . . H o °
. b) Suggestions . e ' 8 e
a B . e e N B
- s < - - N a
It it submitted that the v1eqs:of-thevvariou5°refonminguagencies:which
) ° . . ’ - ) ) 9, o o °

o < ) ~ v



“ havé been discussed indicate thatfthe ‘time has not'yet come for full com-
mun1ty of - property 1n e1ther Eng1and or Canada. Meanwhile it has been

° (o

observed that [ng]and and Canada qe1ng at d1fferent stages of evo]ut1on ’

in the matter of d1v1s1on of matr1mon1a] property, what is r1ght for one.
-
e country at th1s moment is not neceﬁsar1]y r1ght for the other - desp1te the

fact thate the u]t1mate goa]s concern1ng the status of women may be the

"same~ S1nce Eng]and a]ready has prov1s1on for equ1tab]e ds1tr1but1on of

<

matr1mon1a1 propegty on- marr1ﬁge breakdown 1t i s understandab]e that its

'J soc1ety, in pursuit of 1ts u1t1maté goa] of equa11ty, fee]s ready for the

\

el

further step of co- ownersh1p of the matr1mon1a1 home dur1ng ‘the subs1stence
of the marr1age It s therefore hoped -that the proposa]s of the - f I

Eng11sh Law Reform gomm15510n w1]1 be 1mp]emented 1n Eng]and

It s suggested that in' Eanada co- ownersh1p of the matr1mon1a1 home -

wh11e the marr1age 1s peacefu] 1s as yet unnecessary.and that the secur1ty
..—5r

”'-wh1ch wou]d bﬂ accorded the w1fe thereby woqu be offset by many d1sadvan~

¥ tages , These d1sadvantages wou1d resu1t from problems of conveyanc1ng

) a

where property is present1y he\g in the husband s name, prob1ems as to how

the property shou]d/be contro]] d and prob]ems as to who wou]d be respon— ,i' P

s1b1e for admhn1strat1on J It WOl 1d be usefu] for Canada, in the event that'

_c)" N
Bl

b.‘co ownersh1p of the matr1mon1a] ho;e is. 1mp]emented 1n Eng]and to observe
. \__,

w; whether these prob]ems are 1n fact ser1ous ones or: whether they are per—

B haps 111usory to some extent

It 1s\suggested that a system of deferred communlty on a bas1s of i;4.~

equa11ty w111 go far to remedy éx1st1ng 1n3ust1ce 1n Canada but that un—
g] Y

5

1ess a mechan1sm of Jud1c1a1 dlscret1on is coup]ed therew1th further 1n— .

i . . PR ; v
o . o . v A
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equitfas may“aboﬁnd Tt will have been noted that the deferred shar1ng

schemhs of Ontar1o and the MaJor1ty Proposa] of the A]berta Inst1tute d1ffer

-cl

in that Ontar1o appears to recommend an arb1trary equal- d1v1s1on upon
) wh1ch‘1s based the ba]anc1ng payment‘oa1cu1at1on whereas A%berta advocates
& first a determ1nat1on of the proportfon 1n wh1ch the shares shou]d be
;ﬁxa11ocated\and then ca]cu]ates the ba]pnc1ng payment accord1ng1y On the

o

ground that ‘the A]berta procedure 1nd1cates the more pract1ca] and equ1t~ p
» o / .
able method, the A]berta stance wou]d be preferred However it is not //,

o J

[ /
c]ear the extent to wh1ch the temper1ng effect of Jud1c1a1 d1scret1on /
would: be emp1oyed in the A]berta proposa] U I - //J,

B ST ‘ ‘;*?*' - o ) /
’ » - ? . . ‘N X \ . ! Lo R R AR . ,. . ' o . . //

It is suggested that a system of deferred commun1ty over]ayed with a

/ N
c]ear Jud1c1a1 d1scret1on mechan1sm be adopted by a]l Canad1an Prov1nces

e
e

and that co ownersh1p of the matr1non1a1 home not be attempted at this
ttme The deferred commun1ty system would app]y on]y to assets acqu1red
dur1ng the marr1age’ w1th the except1on of property acqu1red by g1ft or
1nher1tance, and whereas there wou]d be pr0v1s1on that the res1duary
estate of husband and w1fe be_tota]]ed and d1v1ded equa]]y, there wou]d

]1e an appea] to the court

oF vary th1s proport1on wheﬁiﬁt wou]d be unJust .

to hold - that eoua]1ty was
e /,

jqu1ty

It 1s further sugg-sted desp1te the autonomy of the 1nd1v1dua] pro-.

4

. v1nces in property matters and because the property system’chosen by each

s

prov1nce w111 1nev1tab1y have repercuss1ons upon other areas coming w1th1n
the,parvaew of the federaT governemnt, such as d1vorce, and taxes, that \,
ser1ous cons1derat1on be g1ver by each common 1aw prov1nce to enter1ng

' of

upon a bas1c s1ng]e system of propenty reform 1n the 1nterests of cons1s—-

tency, conform1ty and eff1c1ent adm1n1strat1on

PYReS e e
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o of the parent. In Eyre v.
‘ \ SR S

1.

o -

| CHAPTER STX

THE® NATURE OF PARENTHOOD

PakenthoddAhas’been variously described.

0 ) X —

Q ~

S
N \ . . /

- . a : o .
Parenthood is a combination of ‘interrelated rights
and duties that parents have with respect to their

children. » Parental rights in young children generally -

include the right 'to control, custody and-naturail
guardianship, the determination of living standards,

“religion, education, earnings and of -expenditure and
the right to notice and .appearance of judicial pro--
Coupled with these-

ceedings involving their children.
rights are parental responsibilities .-for -the care,

' support,. guidarce and supervision of their children.
= Although the n

ature of these rights-and .duties has

- not changed appreciably, 'this. century has seen a

noticeable shift from an almost exclusive ‘emphasis
on parental rights. to an emphasis on the interde- .

;pendency,of?parenta1 rjjﬁts and du;ies."

-

©

THE_MARRIED WOMAN'S PARENTAL RIGHTS AND DUTILS

In the words of Hughes:J‘

o

in]]657< EVen then the p]ight‘of theichila'WQS_often very real and to

Parental duty was not a concept familiar tosthe common Taw and was of

: s S : R o e RN
_a moral %atherbt@an-a ]ega}_naturez'unt11’fﬁé—gzg?% of Poor Law legislation

“ mitigate the‘hardship’SUYferéd'by.childréanqUity'intérvenedvto:extend-its

e

. protection.

o

This it did by placing a curb on the almost unlimited rights

see Pettit, Parental Co

T N

" Hughes, Adoption in Canada in Mendes Da Costa (ed) 1 Studies in

~ Family Law 108 (1972). | — . A S e
For 'an historic éécqgﬂtgof rights and du@ies'cohéerhjhnghderen _
trol and Guardianship in. Graveson and Crane -

l .

vy

:2077'v"

: (ed),Century‘bf'EngTish Lav 56 (1957); Sidney and Beatrice Webb,
‘-Egg]ish‘Local Govérnment:v.English‘PGOr Law History’52,(1927)

Shaftqugxfan‘hisfqrié princibie‘was éstabTish¢d~" 
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‘when the Lord Chancellor declared that "... the care of all infdnts is

lodged 1n the k1ng as pater” patriaes and by the King this care 1s de]e—

gated to his Court of Chancery. w3

.

2. THE STATUS OF THE MOTHER S

%t common 1an parental rights vested in the father a]one 4l But/w1th the
f1rst modern’ 1andmark in the matter of parenta] r1ghts and dut1es-“the
h Guard1ansh1p of Infants Act 1925, two most 1mportant pr1nc1p]es were estab-
11shed F1rst that the we]fare of the child was paramount and would pre—
'va11 over the r]ghts of parents and second]y, that there shou]d be equa11ty

in law as between.the father and mother 5: -The 1atest statutory express1on

o

of the principle of equa]1ty in this matter is to be found 1n The Guardian-

ship Act of 1973 thEhihrov1des 6

. /: : 1;,_/’-. ‘ ’ o
In re]at1on to the custody or upbr1ng1ng of a
‘minor, ‘and in ‘relation to the administration of .
any property belonging to or held in trust for
a minor or the application of income of. any such . ¢ | (
property, a mother shall have the same rights . =~ - e
and authority as the law allows to a father, - S =
and the rights and authovity of mother and
father shall be equal and be exercisable by - o
Ceither w1thout theother. . - v ° ]//'
' o
Recogn1t1on of the mother as hav1ng joint and equa] r1ghts ofyguard1an—‘
/

{

sh1p w1th the father over the1r 1eg1t1mate ch1}?fen has also taken p]ace o

v - L f N R
’ L ks L
R D e
i :
: .

-l
o

Q

3 ”(1725) 2 p. dms 102 as reported in Webb, ‘supra at 207.

°¥4.‘f De Mannev111e v. De Mannev11$e (1804) TO Ves. 52;

5.‘_’Guard1ansh1p of Infaﬂts Act (1925)' 5 and 16 GeoQ5‘c;45ﬁs.T.
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o

in Canada. 1In Alberta, for example, it has beenfegattedf7

[

Q

“Unless otherwisé~orderea‘by.the Court the
father and mother of “an infant are the joinq , ‘ .
« guardians, of their infant...." .- . - . . : o - -

o

« ]

”ﬁ But since, as‘ohecwkiter has said, ”parenté] powérfprobabfy cannot bg‘de— 5
fined'except as a re’sidue of_aiT power ﬁé;']odged els?Whﬁre“byﬂthe;]E“uQS o

'theupreciée‘extent of a mothgr's‘parénta] rights cannot easily béﬂdefihéd;’

. : . , o ) R

However, .an attempt will now be made to examine the rights and duties of -

. _ » . ‘, . N l L ,n L é_ ' € . ‘ . 9
the motHEr? which, for the most ‘part, will be the game as those of the

. father. : R A, _ - R

N . o " A .
by "

B . . . o
. o, -

' 7.  The Domestic Relatidns Act R.S.A. (1970) ¢.113 s.37. See also Infants
L Act R.S.O,‘(1970),C.222“s.21fChi1d Welfare Act R.S.M. (1970) c.C80
. 85.102, 103; Guardianship of Children-Act N.B.S. (1973) c.11 s.2(1); . ¢
~Infants Act R.S.S. (1965)°c.342 s.2; Equal Guardianship of Infants
',ACE‘R;SjB.C. (1950)QC.T3O $s.4,%. - .- o : '

B0

B/ Kleinfeld,“infra n.9. = . .

RS

. [ - . . . . b e L
T 94 See generally Bromley, Family Law 263 (4th ed. 1971); Johnson, -
- Family Law 261 (2d ed. T965); Turner, The Law of Married Women 438
(7957); Pettit, supra n.2;. Robinsoh, Custody and Access in lendes ‘
Da Costa (ed) 2 -Studfes in Canadian Family: Law 543°(1972)5 Bevan, s :
/Thé Law Relating to Children (1973); United Nations Commission on = -
Status of Women: - Legal-Status of Married Women 19 (1958 ST/S0A/354
Ontario lLaw Reform Commissior Report on Family Law: Part III-Children
5 (1973); James, The Legal Guardianship of Infants (1966) 82.L.Q.R. 323, .
* . Kleinfeld, The Balance .of Power Among Infants, Their Parents-and the
v “State (1970} 4 Fam.L.Q. ‘4105 HaTl, The Waning of Parental Rights
_. (7972) 31 camb. L.J. 248; Eekelaar, What are Parental Rights (1973)

°89 L.Q:R. 2103 Inker, Eﬁpandinglthb;RightS of ChiTd:in Cu%tody and-
< Adoption Cases (1971) 5 Fam.L.Q.-417, . .. T R S U
. . . ‘6‘; . . e V ‘ ] v _ .' e ;u " ;‘ »v :
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3. PARENTAL RIGHTS

a)  Custody 3 . o

1)1 The Nature of. Custody

The most important of parental rights is that of custody. There 1s
a narrow meaning to the term custody which is the r1g”t to phys1ca1 care
and contto] or possess1on There 1s also a wider and more common meanwng

whtch Brom]ey descr1bed as "the who]e bundie of r1ghts and powers: vested
II]O ‘

i

1n a parent or guard1an Lord Denning- has wryly observed M (custody)

'1s a dw1nd]1ng r1ght which.the courts will hes1tate to enforce aga1nst ‘the
nw1shes of" the’ Chﬂ]d, anduthe'more so the older he‘is{ It starts With a
right of control and ends with ]itt]evmore than advice:”]]

S

-1t is to be noted that the var10us r1ghts conta1ned 1n the concept of

/custody are separab]e Thus, on bre up of the marr1age, “the court may

" _grant phys1ca1 care and contro] to ne parent and custddy 1n the sense of
‘:the superv1s1on of the ch1]d S upbr nging to the other parent 12 Such a
fSp]]t order w1]1 on]y be made in Spe ial c1rcumstances such_as where the P
‘father s 1nf1uence 1s des1rab1e but he is overseas, custody m1ght then be w?
,g1ven to the father and care and cont ol Q% the mother Another permu~ -

tat1on of custody, care and contro] 1s where the care and control. 1s g]ven

to one parent or a th1rd party and no order made as to custody, thus

10, Supra-n.9 at 268. =~

1]:‘ Hewar y;vBryant‘(19b§)‘2 A]l*E R. 578 at 582.

12.  Such an‘order is poss1b1e under ‘the Matr1mon1a1 Proceed1ngs and
Property Act: 1970 and the Guard1ansh1p of Minors Act 197]

° Ce



leaving both pahents with afsay in the cht]d's Upbringing,]3

iy L : (’
‘ Lo

It is not poss1b]e for a parent to abrogate the parenta] r1ght of

custody by ass1gnlng it to anothe Such an agreement would be vo1d as

/ contrary to public pohcy]4 - .unless it was an agreement between parents

and was for the benef1t of the 1nfant 15 L

3
'”h‘tii) D1sputes over Custody /‘
f
D1sputcs over custody may be nesolved in Eng]and e1ther by abp11catlon

,//h

by e1ther parent/under ‘the Guard1ansh1p of M1nors Act 1971 or as part of

fnﬂ,matr1mon1a] proceed1ngs The use of habeas corpus proceed1ngs for the

\ i i
Lo .

de purpose s no. 1onger necessary for a parent 16 .

) » B
i L [
R

Regard1ng a per1od of d1spute before the’ c0urts .can adJud1Cate 1n

Eng]and, s1nce father and mother have equa1 r1ghts of guardians h1p, the

2

parent with de facto custody w111 pnesumably‘reta1n custody unt11 a court
- order is obta1ned the other parent havxng ns bettbr r1ght ]7 But in. some
prov1nces in Canada th1s is ‘not so In Saskatc ewan, 1n the absence of

'7vagreement or court order, the mother has the r1ght\to custody of an 1nfant

7 R

} ) L . U V : ’ L . . ’ o \ ‘\\ ; i \ - “‘ ’
. 13.. Re M. (infants) (]967) 3,A11'E.R. 1071 (€.A.); Jussa.v. Jussa (1972)

| 2 T ER.600. TN T
EEER VI wa1rond'v: Walrond, (1858) John. 18. o SN e

\

" 1S, Custody of Infants Act 1873 s.2; The Guard1ansh1p Act (1973)“¢,29 o

sa(e). ) ;e Buar e 73
TG-I‘Bevan, __pra n.9 at 404 i~'. ' : f; PR ,J‘\
; '17. 'Re Campbel ] (1933) 3 D.L.R. 418 at 451, N
L v. ‘\\\ '.
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1 VoL L I
ch1]d helow 14 ycar~ of agv and Lhe father has the rith for the
18 ‘ '

rema1ndor of Lho ch1]d'<‘m1nor|Ly In Br1t1sh Columbia statute

untﬁ1 ad3ud1cat1on ]9 hcanwh1le 1n New Lrun§w1cl and Nova Scot1u,

.”

‘thcre bc1nw no 1eg1s1at1on as to r10n s of custody, the father‘s e,
\common 1aw right of cUQLod/ prcsumab]y preva1ls 1n the absence of

agreenont or courL order to Lho contrary
N S

o ) . L ) . N
\\. . N @ - = - ) B

In othcr ‘than ratr1mon1a1 proceed1ngs, app11cat1ons for cu5cody

o

‘1n Eno]and may be nade to the Fan11y D1v1s1on of the: H1gh Court or to a-

“

‘ countv court or mag1strate s court In Canada the Supreme tourt or ‘}.
\Court of Ouecn s oench has Jur1sd1ct1on but the prov1nces hdve made
e‘prov1s1bns for custoay app11cat1ons to be heard by louer courts a]so

.‘For examp]e, 1n A]berta Jur1sd1c%1on to hear and determ1ne app11cat1ons

‘for custody is vested an the Family Courts 20

T Most app]1cat1ons concernlng custody are made in con3unct1on with

t

matr1non1a1 proceed1ngs Thus -in Eng]and, in any proceedings for d1vorce,

mu1]1ty or Jud1c1a] separat1on the court ‘may make such order for CUstody

¢

Y

18. The Infants ACt R.S.S. (1965) c.342 s.22(3).
190 The Infanté’Act’R's’Brc (1960) ¢.130 s.11. |
o) ‘ /

20.7 The Fam11y Court ﬂct R.S.A. (1070) c.133. See a]so Ch]]d He]fare

Act R. S 0. (1970) ¢.64 5.20(2); Child Welfare Act R.S. M. (12870)
©c.80 s 102 Ch11d Ue]fare Act (1970) R.S.N. c.37 s.54.
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as it thinks fit.- Stnilar provisions are made in Canadian divorce
. o . .
legisTation and in-provincial natrimonial legislation. - As in any
type of custody app]ication, since the peeds of the child may well change
from time to time,, such orders may be altered as required.
/

111)‘ Factors to be Considered in Cu<tody D1epute

Whon cons1dor1ng app]1cat1ons for custody, the courts both 1n
Enq]and and: Canada nust have regard to the card1na] principle that the»n
welfare of the ch11d is paramount. 24 Moreover, in Lngland a- decree of |
divorce, nullity or Jud1c1a] separat1on‘can not he made ab%o1ute un]ess
and until the court 15 sat1sf1ed ‘that tho hest poss1b1e arrangements
‘have been made for any n1nor child of the family or any: child of the

X . .

- s ) ! 4

21ﬁ;‘Hatr1non1a1 Proceed1ngs and Property Act (1970) ca45'as-amended'by
’ the Matr1mon1a1 Causes Act (1073) c. ]8 R : o T

22. -The Divorce Act R.S.C. (1970) c.D-8 ss.T0, 1.

23. For examp]é. The Domest1c Re]at1ons Act R S.A. (1970) 6.113.sz44,
- 45,46, & o ' -

4

. e ¢ '\ N
|\ 24. _The Guard1an§n1p of Minors Act (1971) c¢.3.

I Sec “%jbrov1des R e
§ Where in any proceedings hefore &ny court i
i a) the custody ofr upbringing of a minor; or
Floen b) the administration of any property belonging
‘ f - : to-or held on trust for a W1nor, or the app]wcat1on
A _ - of the inconie thereof; is in question, the court,

in deciiding that question, shall regard the ve1fare ‘
of _the minor as the first and paramount cons1derat1on 2

A
[
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family,

custody i
apply to “chi?drcn of the marriage" which tern means e
husband or

to support him or

~in custody d]SthOS are the pcrgona11ty and chdracter of
the sex and age of Lne child,
ava1]ab]o to the cn1]d, the parents
tht‘Ch1]d
-the child.
‘custody 2
'and an o]dor boy with his fathcr no 1onch ho]ds if the ve]fare of the

child- 1nd1cates a contrary arrangement

/ Undvr Janadlan Tegislation the LOUP‘IHQémemziul(nmky'fOr
7

gt fl( and just to do 50 and such an ordor/@i11

ach child of «

»1(0 who s undor 16 years of age, or over that age if unablc

Add1t1ona] factf taken into cons1dcrat1on by Lhc Emg]ﬁsh courts‘

he c1a1mants,
Lhe accommouab1on amd mate/1a] advan+age
conduct, medical ev1dcnce corcern1ng
the d Jc€1raL111t/ Qf keepning. s1b11nqs torotber and the w1shos of
ft is to ‘be noted that adu]tery is no longer a bar to

® and the old ru]e that a Laby girl should be With her mother

25.
26.

27.
- 28.

29.

hatr1mon1a1 Proceed1ngs and Property Act (1570) c.45 s.1
This ‘Act, for the first time, recoq
parenta] protect1or after reaching the age of ma30r1ty

nizes the ooss1b1e reei
.a child for
”The D1vorcc A¢t R.S. c (1270) c.p-8 s.2(b).

'Brom]ey, supra n.% at 276..

i See also Ph11'ott'”
tnt. C.A. ) where held ‘that e
t outweigh the ve]fare and happ1ness

Willoughby v.

y H111OUOhbX (1f51)‘P 184
Vo Phi]‘OLt

(1954) 3 B.L.R. 210" (
sexrious m1scorduct would no
of the ch11d :

Re C-(A) (an infant), §_(197o) 1A E.R.
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The prima facie right at comion law for the fa ther of a legitimate
" child Lo be gruntdﬂ\cuﬁtody of the child s displaced under the Canadian
Divorce Act by the factor of the welfare O( the child. The Canadian

Divorce Act enjoins the court to have rogaﬁg to "the conduct of the

. \ _ \ | . ‘
partices and the conditions, neans and other\r,rcumstanccs of each of
30

“them" ‘ Curiously enough, this Act makes nd\‘Qforence to the welfare

" of the child but it may-be assumed that this #s a primdry factor ‘as it is
in éustody app]icaﬁions not connectedxwith div rccuprOceedings. As Lord
Simond'ﬁaid‘“...thé welfare and happiness of the infant is the- paraniount

consideration in questyons of custody,..fo this paramount,consideration

/31

~all others yield' Lﬁ%kin, J. A. (as hé‘then was) de]ﬁvered himself as

follows on ﬁhe matter of .custody: 32

“"In this connectiony I cannot accept .the suggestion ' .

of counsel for the husband that the common lav rule ' “
-0f a father's prior claim to custody, all else being
relatively equal, <hould prevail under ‘the Divorce
Act, in line with such cases as Re Scarth (1215)
35 D.L.R. 312, 26 D.L.R. 428 and Pe Garwood (1023)
55 D.L.R. 43. I do not propose’ to resurrect a

" doctripe that has expired for want 6f social nourish-
ment and that islien to pollicies embedded in infants _ -
and child welfare”legislation; and alien as well to a- ‘
consistent and well-established 1ine of -judicial - \
decision that puts primacy where it should be, that is, .
on the welfare of the children. The relative qualifi-
cations of competing spouses or others for the custody
‘of children rust be assessed from the standpoint of B o
what will best serve.the interests of the children '

- rathey than from the standpoint of a quasi-proprietary

claim to the children regardliess of or in subordination
of their interests." ¥ o

of

@

30. The Divorce Act R.S.C. (1970) C.0-8's.11. °

31. ticKee v. licKee (1951) 2 D;}.R.f6SZ/€E'66Qg£;;C.)M o L
32. JQjmth v.'Qyment 19&9)32-OR]74§ at 75Q’(C; ?).
| ’ : N e 5
/ T i . o o 57



‘of a youno

is in the hest inter

g

210
\
; , 4
In dIlIVan at a doclnlon as Lo whd% is best for the wolfare of
}t
the child Khetarpad says the Canad1an courts should co;sidor Lhe
. ‘ §
.o § / '
following principloes: 34 2 K
; "J
4
1
S b
5) a child of tender years hou]d ndrma]]y ho wwth its mother
. C
;
;
o Sﬁ e n
b) a g1r] shoulc norma]]y be with hem nothor and a boy, unless .
{ '
. of tender years, with his father, 4 -
% ;
A % 0
c) the children of a marriagd should ﬁorma]]y bo kept t090ther, '
o d)\ the ch1]d S wishes sho Td Le con51oered it he is sufficiently
mature; and §
\ L
\\ S\:
e) the parents' p]anﬁ for the care, ma]ntenance and upbr]ng1ng of
the ch11d shoulg be cons1dered as we11 as the conduct and” - -
‘wishes of th parents N i
The cas ]aw on the ‘factors which are te1evant for determ1n1ng uhat e

ests of the ch11d or f@r the we]fare of the ch11d

shows that generally the courts cons1der that it is for the we1fare

shou?d stay together

q/relevant factor in deter

/

ch11d to be in. the custody of the mother and that fam111es
The moral f1tness of a parent is a]so cons1dered\

m1n1ng whether it is in the best 1nterests of - -

1

' ) \ ‘
u : o e
“ . i . . ~
. i o :
. IS "
N I\ :

» =
< R

v
‘
s

33.

Khetarpal, Family Law (1975) 7 Ottava Law Rev.222, O

i
0

\‘ \
h .

d ) B

B

K i
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a child to grant custody Lo Lhat nJrvnt. Moral fitness i dntprminvd

partly hy l%)Fcrfwu:o tothe marital good conduct Q?‘nxfucoruhu:t éﬂ"/thu

|><|t'(3|fi, and pavtly by reference to his general (;ll{lr‘(np:(;(er‘, natura and
'ruputn.l The extent to which a parent lovoes his children s gauguﬁ
‘,qurt]y by whether the parent provides for the ‘.chi'ldr"c‘n oy wlml;}mr he ‘

ha?\abandonod‘or nuqlv(ttd tham. /'ﬂdu1lory 1( treated by sone judges as

a factor wh1ch does not necessarily make  the mother an unfit perton to

34
whom 1L Would noL ko in the best interests of the ch11d to grant cuatody

According to a Un1vcrs1ty of lanitoba Profos or: 35

&
"
[ ¥ '

"Even. though a wother may have, failed in her conjugal s
duty towards her spouse, by c01m1tt1ng adu1kpry this
does not necessarily mean that sne Aacks. affection for

~~her children, so that it way be for, the welfare of herw
children to a]]ow them to remain with her."

a

The provin¢ia1 statutes attempt to estab]ish guidelines for custddy

T ¢ . 6
<TTcases, each in their own way; 3 the most commgn provisicens being to

consiler. the we]fare of the ch11d the parents conduct and their wishes.

N 1
© - . \

(1957) 21 W.U.R. 238 (B.C.S.C.)
360) 68 '1 R. 273 (B.C.S.C.).

]

o Re Lyf Infants 4

—a1so khetarpa?,\supra n. 33 at 222 c1t1ng Richardson v. ° .
Rychardson (19717) 17 D.L.R. (3d) 481 where. custody of the -
child vas awarded to the mother netwithstanding thau she :

was living 1in aou]tery In this case there was no: , T
‘evidence that her relationsiip with the to- respondent-as

hayving a harmitul %11 ot o Lhc«ﬁ}ﬂc;anu the evidence

findicated tha! Sty G jood mother.

70) ¢.TI378.:465 Equal
9€0) ¢.130 s.13; Infants

36.. The Donest1c Relations Act P S A

Guardianship of Tnfunl &

t
" Custody Act R.S.i.S. (1567) c. e Infants Act R.S.O.
~(1970) €c.222 s. 1(]), The Child . (1951) c.23 as
amended by Stat. P.E:I. (1068 nts A¢t R.S.S.
(]965) c. 342 s.2(1). B R ' ’

N
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. ’ k . , ) i — . . .
In Nova Scotia however, whore thiy Lind of \nywlnuj s oemp loyed, judicial
v o 5 o s ‘ , '

N
interpretation has vesglted in ruqrul ahlr/rn“u“nihukinn ol Lhe contion

A ‘ kY : o
Law preference for the Jathor in cusiody d) putv' and in Penmice v,

a5

‘ . o . L 0 ‘ .
I(NHlv SRR sadd that Lhe court had dlh(lﬂllﬂn in such matters and
| " 3 "

should have roqurd‘ “Lhe PIIH(LUIU lhal Lhe ‘utltr hdd “Lhe quht Qp’thv

M
i

veusLody of Jidy (hllur(n unlvun the pdiumuunl h(]ldrv of the childrvn
" o m” ' )

indicated to fh(\ contrary.

“ T N ' 9] , R}
K
It may be noted that-in A]huhta in add|t1an to the utorumvnllonvd

general qu10(l|n00, l(@lx]dt10n Xnv1to= Lhe Lourt to rofugo (uktudy Lo
. T ’ ) .39

the parent whose m»sconuuct Neals lu divorce or Juu1(ld] .opdrdt1on

: Q

o

: and.if such a paront s dec1g/cd unfit to have custody tnqt p&rent h!]]

not be eanL]cd as of r1vht
40

o

:o cugtody or, quard1an%h1p on the UOdLh of

the other paront.

. L . - /
© . 0 /

) . / fal
The result oﬁ the general appiication of the principjo that the

Q

welfare of %the chi]ﬂ'i

’paramodht, has a]tered con51derab1y the parenLW1 .

right of clstody.

o

/ o - i ¢ / i .
.- oL . wo - 0 ) R
37. Re ilaclieil {1964) 46 D.L.R. (2d) 185 (H.S.s.C.). //, . °
. 38. »(1966) 5¢ 4.P.R.‘68 per ticlellap J. at Z%, st/
. 5 o // oL
39.  The Dome tic Rc]at1ons ‘Act R S A. (1970) c.113 s.44 (1) as
~ amended R . . : - .
40. 1d.- sfaaz), o . . e . S
(/ ’ i °
; R ° / °
. , /
° »// : . ( N j o .
o ’ / ° . ¢
: ’ VR ~ . ° 13
-» / o N . « - < .
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,"been comp]ete1y abrogatea, 1ts CffLCt]VGﬂGSS ha's been drast1ca]1y ‘

curta1]ed al but the way in.which th1s pr1nc1p1e shou]d be eferc1°ed

by the courts shou1d not be to exc1ude all e]se As Lord Mchermott
\ . . ’ T ’ ’ " . . B ) +

has put it, this pr1nc1p1e'1§ ’ '»'( : ;,"‘ - o

rolla ﬁrocegs uh@reby, vihen a]] the re1evant facts
're]at1onsh1)s, claims and . \1<hes of parents, risks, ‘ T
.Choices and other circunstances are faken into- accqunt :
S and \e1ghed the eoursé to be followed will be that. .
NIRRT ‘wh1ch is movt in the 1nterests of tle ch1]d s we]fare " 4ﬁ

° \

o . S
) The R1ght to Accees

Where custody is oranted to one parent, acce<s is usua11y granted

to. the other on the? grOund that acceqs 1 no nore than the™ bas1c r1ght

R . B . = b :
’L‘of any parent” 43'and w111 on]y be w1thhe1d in except1ona] c1rcumstances

“1n the 1nterefts of the ch11d 44 But ft s c]ear that the court in
'"jicons1der1ng the quest10n of access must have regard to the same type of

_ factors as wheh cons1der1ng custody < gnd agagn the we]fare of the ch11d
: 1s paramount 4°v“’4,q B S S ~‘°r

S . . R - 5 . Lo S : Lo
i 2 < - o : Vo T PN : - : [
- E .

e

B W a]],_§!pra n.a at ?54 “ But Sne Inler, §~pra n.o9 where c1a1med S
— that there is a tendency recently in n United States to give priority <
o T oL the natural’ rights of :the mother en’ the bas1s that th1s 15" , S

i *{stronger than® anj ‘other factor vl _ v

L L4209 v C (1070) A C. 668 at 710 (H L. ) R
43?175~V31§4 and P (1962) 2 A1 E.R. 1 per’ W111mer 1.0, at 3

' 544:_3Cs1cs1r1 x Cs1cswr1 (107°9 13 R F.L. 263 (A1ta)

'_45.afhatr1mon1a1 Proceed1ngs and Property Act (1076) c. 45 5. 17(?)(b)( )
- The Domestic: ‘Relations Act R.S.A. (1970) ¢.1J3 s.46. See also .-
'iaff1rnat1on of - thS pr1nc1p]e 1n Re Tuoh1mak1 (1071)/]5 D. L R*
(3d. ) 287. - e - ;

o



o

b) Services‘. R - o

At conmmon law the father, and 1f dead the mother had the tight to

the serv1ces of an 1nfant ch1]d The bas1s of this r1ght was the master-

- servant re]at1onsh1p uh1ch ex1sted between the master of the house and .

‘h1s child. It would: t1erefore appear that desp1te 1eg1s1at1on to g1ve

'husband and w1fe equa] rights 1n the matter of duard1ansh1p or custody,

a w1fe ]1v1ng vii th her husLand may have no 1ega] r1ght to.her cild's -

'Serv1ces since the husband is st111 deemed “the respons1h1e p rent“' nd

_cthe master of the house

‘th1s right aga1nst anyone who wrongfu]]y depr1ved the

46 R LTI /- -

At common lav an act1on Qer ou@d serv1t1um am1s1t ]a 10 enforce

rent,’either by

(de11berate1y or neg]]gent]y 1n3ur1ng the ch1]d” or by seduct1on, abduct1on

47

e ent1cement or harbour1ng It was necessary to show that the ch11d d1d

’.perform sone serv1ce, therefore no acc1on wou]d 11e where the - ch11d wa

,!too young or not 11v1ng at home or 1n the employment of another person 48 ‘

LR

"However,”1n A]herta an- act1on may be brought by the fathev, and 1f dead

48 Dean v. Peel (1804) 5 East 4.
"4, The_Seduct1on Act R. SiA. (1955) c.303 55:2,3.

by the mother for seduct1on and 1t 1s not necessary to prove an act of o

ﬂserv1ce;

. 49

the act of serv1ce shal] in a11 cases be bresumed o

‘-_a;46; See Petersvn\YJones (1§T4) 2 K B 781 where 1t was reasoned that a

;hch11d 1s in’ the -same pos1g1on as .any: ord1nary servant ‘in that he,.
is deemed-to be ‘the servant of the husband rather than-the wife.
See also Beetham v. James (1037)-1 K B 527 ‘where held the right.
‘to services resides-in the father. Bromley squests that the
AT courts)m1gnt now aanou]edoe an equa] r1ght in the wife (supra n.9 S
~at 304 , : .

':‘1 47.. fs has been seen, hoxever act1ons for Toss of services throug&g e

~-seduction, ent1cement or farbour1ng have now been abo]1sheq in

1

220
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o

_ThUs,'aTthough the legal enforCEment woqu be impossib]e interAse, the

parental right to serv1ces prov1des the parent ‘with a remedy aga1nst a

1]

stranger ‘who 1nterferes therev1th
. ‘ | \ ‘
LY ) - ) . . Q

LR . e o

The parent%] r1ght to a ch11d s serv1ces may ueJT be an andchron1sw. 50,
E Furthermore, the ch1]d s ”duty“ to perform serv1ces for a’ parent 75 ©

¢

'sureTy a TegaT f1ct1on “in that the 1dea of 1t be1ng enforceab]e is quite

9 o,

repugnant. It 1s therefore,sugqested that act1ons for Toss of serv1ces

‘ be?abol1shed and that there .be subst1t§%ed therefor an act1on to recover

Q

expenses reasonabTy and honest]y 1ncurred as a requt of any 1nJury

1nf11cted upon a depenoent ch]Td : "\: Tf' R

a
. , .
i . . S
g - ok (S

c) Chast1sement e e

The r1ght to chast1se Ras: been descr1bed in the.Ch1Tdren and Younq 'e'“rl
Persons Act as a r1ght to restra1n and controT the acts and conduot of =

an- 1nfant and to’ 1nf11ct correct1on for d1sobed1ence by reasonab]e
51

<3

"”personaT and other cnast1sement The parent has the r1ght to 1nf11ct
moderate and reasorab]e corporaT pun1shment as an 1nc1dent°of the r1ght .
of custody 52 and, US}nce the mother now has equaT r1ghts w1th the father .;‘u_n

in the upbr1ng1ng of ch1Tdren, the nother aTso mag exerc1se th1s r1ght

™ ’ . " e
U o RANN v . el o

‘fr5Q%' See Eeke]aer, ugra M. 9Q2t Z27L..‘
(]933) 23 Geo AR C ]2 5. ](7)

fod . . ; : ) . . BRI o

- 52- R v. Uoods (1921) 85?J;P.‘272.*.VL T e
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Parental puriishitent will on]y be 1awfu1 of, the ch11d is capablo of

i
o

'apprec1at1ng gorrect1onv53 and the parent who exceeds the boundS‘of

reasonab]eness will be crimiha11y&and tortious1y liable. But, as’ the .
- Ontario Law Reform Comm1ss1on powtC out, there 1savery Tittle guiding

Jav on the parent 5 r1ght to controT\h1s child and the Comn1ss1on con-

cludes that qood family re]at1onsh1ps ;wd persuas1on shou]d be the key—u - 10'-\
note rather than lTegal plocedures 54 / _ ' | | D.
‘ / S

-d) Re]igiox | - § ng T o -

The r1gnt to choose the re12%1on in vh1ch a ch11d is brougtt up was
Tong the prerogat1ve of the father but again the wother now -has an equa]
'say in the matter.1n Eng]and In A]b;rta vhen a custody order 1s°be1ng
sought, it ds express]y prov1ded that the court sha]] make“whatever dtder
‘}11t th1nks f1t 1n<order to ensure that the child is brought up 1n the
hAre11g1on of h1s parent or: guard1an 55' But Ontar1o and Saskatchewan
ihhave spec1f1Ca11y protected the father's t1ght over the re11g1ous educa- *
..t1on of h1s ch11d The Ontar1o Infants Act for example, express]y ‘h 'd;¢5°
Tprov1des that nothing. 1n ~the Act w111 detract- from the father S author1ty
"over the re11g1ous faith in wh1ch the ch11d 1s to be educated 56,‘ |

T PR

53, R.v. Griffin (1869) 1 Cox 402.

',54f: Ontat1o Lav; Refori Conm1ss1on Pepont on the Age of hagor1ty and
: Re]ated Hatters 62 (19697,

'553 Domest1c Re]at1ons Act R S.A. (JQZO)vc,113‘sJ50,
6. The, Infants Act R.S.0. (1970) c.222 s.24. T SN

T
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HOWGver‘\the Canad1an Supreme Court has ru]ed that the r1ght of the‘w

fathér in this natter must g1ve way to the paramount cons1derat1on
“wh1ch is. the we]fare and hqpp1ness of the chj]d.'57 , ‘N o °

/o

4 v : . : o

Stress has" been p]aced on the parent s might to determ1ne a ch1]d S

o

‘ o
\re11q10n as a factor when award1ng custody 5“ On the other . hand ‘the -

b]der the ch11d is the 1ess 11ke}y the court s to accede to a parenta]

o

'request fpr ch&nqe w1thout tne ch11d 'S consent s1nce the ch11d may nave

@
a

acqu1red his own re]vg1ous conv1ct1on§ : o . . o e

o
w

B . e o
a © < « ®

* The court may make an order 1ncons1stent w1th an agreement made’

@

‘between parents ;oncern1no a ch11d S rc]1g1ous educat1on if 1t be]1eves -

. the agreement not to be in the best 1ntere S of the.cn11d 59 It

ﬁshou]d a]so be noteo-that parents cannot ‘ﬁvest themse]ves of this
paFL1CUVﬁP r1ght Since 1t s deemed to be a r1ght exerc1sab1e for the
'benef1t=of the cn]]d Even when the state has assumed custody of tne

: ch1]d the parents w1shes concernﬁng its re11g1ous upbr1ng1ng will

usua]]y be observed - R RTEE t°‘ (RS

o

©

57. Delaurier v. Jacksbn (1934). 1 D. Lgy 79at 701, >

~—

58. Pénnerﬁv Penner ‘and Godfrey (1962) 40 W.W.R..375 (B C.S.C o

50, ;Bateman v. Bateman (1064) 45 D.L.R.- (2d) 266 at,273 (A]ta S.C.).”t

a
© K



f‘a w1dow or w1douer

o

1]

e)u Miscellaneous Rights

The r1ght of either parent to appo1nt a’ testamentary guard1an is .\ e

Snow well estab11shed 60

A further parenta] r1ght wh1ch be]ongs in- law to the. mother s the 3

\r1ght to the Fam1]y A]]owance 6]

4

B i
i

Paremts a]so have the r1gnt to,eonsent to the marriage of an 1nfant

-

child betvecn ]6 and 18 years of age in the1r custody unless the ch11d is

i

But if a parent refuses consent the child may app]y

. N
to. the court therefor 62

-

: In A]berta, whtle both parents must consent to the marr1age of a

ch1]d under 18 years of aae, 1t the parents are d1vorced or separated

-

:on1y the person’w1th 1ega1 custody need consent 63 Aga1n, 1f one
parent 15 dead’ or nenta]]y 1ncompetent the other parent may consent

'a]one, or where both are dead or menta]]y 1ncompetent the. guard1an may

‘consent... 64; If the ch11d is a ward of the Crown the'Dtrectoriof Chi]d»

®

60. " Guardianship of Minors Act (1971) g.3vs;4;_Domestic Relations Act
: (1970) R.S.A. ¢c.113 s.40. . % o ‘ ’
361..\Fam11yvA110wance Act (194 ) 8 & 9 Geo. 6 C'dj s.4(2);

62, The Harrtaee Act (1040) 12 13, ]4 Geo.6 c.76 second’schedule; The
. Marriage Act R.S.A. (1070) ¢’ 226 s 18 i

. 63. ‘The Narr1age Act R.S.A. (1970) c. 226 s, 18(2)(a)
. 64, Id. 518(2)( Moy e :

= o 3 Y



re11nqu1shed, as in. adopt1on
These two c1rcumstarces will now Le cons1dered

Ne]fake must consent

[

. 65,

r

If there are no parents and no guardian no

consents are required and this is also. the case where the child

oL . 66
having been previously marrdied is now. divorced or widowed

'Whﬁie a chi]d may

made in the case of a fema]e «child who 1s e1ther pregnant orvthe mother

not marry under ]6 years of age an exception- s

of a living child and 1n such a case, 1f the consent of parents or-

guard1an canhot\he obta1ned the Judge may, in h1s d1scret1on
order d1spens1ng w1th consent

|
!
/

4.

o

67

LOSS OF PAREHTAL RIGHTS

Tortif serv1no 1n the armed forces

Parenta] r1ghts ceasé when a ch1ld atta1ns maJor1ty, on marr1age

grant an

They may cease as, a result of a’
court order and where a parent d1es the surv1y1ng parent becomes sole

Q

custod1an - un]ess the deceased parent had appo1nted a testamentary
guard1an

But parenta] r1gnts (and dut1es) may a]so be lost where
assumed by the State or where vo]untar1]

v

-

Y

65. Id. 5.18(2)(d)
66. 1d. 5.18(3)
67. Id. s.19(2)

e

L]



“a)’ UAssumptigﬁ by the State]

i) In -<g]and

: In Eng]and/thc Ch1]dren Ac+ of ]J48 elipowers the local ﬂuthority.to T |

receive -a ch1]d_1nto care where abandoned by parents or \nere parents have.

shown themse1vcs unfit for any reason to care’ proper]v for the'child. 63
"The cr1ter1a used 1n exerc1s1ng this power are not proscr1bed and appear
to be 1eft to the d1scret1on of 1ota] qovernment off1c1als 69 a

‘HhiTe ‘there is a duty 1ncumbent upon the: ]oca] author1ty to take - B
1nto care ch11dren uhdcr 17 years .of age who appear to need such care

)

the local’ auuhor1ty must endeavour to have such care talen over by a

L

parent, guard1an, re]at1ve or fr1end who 1s, where poss1b1e, of the

same re11g1ous persuasion as the ch11d or ‘who undertakes to br1ng up

the chw]@ in. such persuas1on 7@ .

@

)

‘o

The Ch11dren Act p70v1des that hnotmnq ‘..sha11 author1ze a 1oca1

author1ty to keep a child in the1r care under th1s section 1f any parenti
or. guaro1an des1red to tale over the caYe of the ch11d" 7] bu{ once a

ch1ld has been taken into care ghe ]oca] author1ty is not bound to hand ‘{

over: the"ch11d on request, regard]ess of the c1rcumstances 72 :

Kl

) .

68. Children Act (1948) 11 & 12 Geo. 6 c #3 s.1(1).

69. Re M. (an infant) (1961) Ch.81.
70.  1d. s.1(3). ;

7. Id. s,

72; See Krishnan v. London Bdreugh of Sutfoh £1970) ch.181.

o



The local author1ty s further‘emnowcrel by thc Act 73‘<>to as %une
a]most att. parenta] rights and duthor1ty conconn1ng*ch1]dren talen 1nto‘
care uhere there are no parents or guard1an, where the child has becn
abandoneo, hhore a parentn1s physically or mental 1y unable to care for
‘thc ch11d or has Snown h1m or herself otherw1se unf1t to proper1/ d1s~

!

charge the parenta1 ob11gat1ons | N .

Parents may.also lose their parental rights to the Tocal authority

-

vhere. a chi]duhas committed an oftence and é care'bhder is.made by the
Juven11e court under the Children and Young Persons Act 74‘IWhi1e'the

-‘1oca] author1ty acqu1res the. same powers and dutles as a’ parcnt it may

also restr1ct tne ]1berty of the ch11d 75

i e

]

It is to be noted that as with care orders under the Ch11drens Act
there are two parenta] r1ghts not 1ost to the. parent vhen a ch11d 131
“taPen ‘into care; the r1ght to consent to adopt1on dnd: tye r1ght that the

‘child be cont1nued in the same re11g1on

a
e

o

Parenta] r1gh+s may a]so be lost to the ]oca] author1ty in. proceed1ngs,°

Fl —_

Under the Matr1mon1a1 Cavses Act of 1965. 76 wnere, in matr1mcn1a1 proceed—
.ings, the court deems it to be either 1mpract1cat1e or undes1rab1e that

7e1ther parent or other persqn be granted cusiody,

- R

: — —

73.  Children Act (1948) 11,12 Geo. £ .43 s.2.
. !

. . / . T .- o
74, 23 Geo. 5 c.12 ss. 1(3)(c5 7(2)(a),>20(1)-», o o
75. ' 1d. 5.24(2).

. a
a

76. C.72 s.36+ i s1m11ar power s conferied on a mag1stratcs court

: undér thé Matrimonial Proceedings (Magistrates' Cogrt) Act -1G&0
ss.2(1)(e), 3. .The Family® Law Reforni Act (1969) s.7(2),(3) also
enables the H1gh Court to comm1t a ward of cour’ to the care of
" the local auuhorwty ‘ . i

N

{



A fa1r1y conton duv1ce in England where parents aye unable or

_ : it e : - ‘ v 228
\ . 3 U S
e . T \ ““““““““ :
‘ ‘ , ‘ " ' R A

unw1]11ng to fu1f1]] Lhe1r parental obligatiens is to make a ch11d a

ward of court The court then appoints a guard1an (who may~be a parent)

@

and both child and guard1an remain under the contro] of the court The

° 4

guardian 15 under a duty to obey all directions of the court: and may
seek the help of the court when required. One of ‘the advantages of this

proceddﬁe 1s that whero a parent is made guard1an he or she has the
|

custod/ of ythe child suugect to tne court' slsuperv1s1on and therofore

- \
. on]y 1oses the parenta] rights in part ‘77

it) - In Canada }”

Wh11e the eoﬂ1tab1e r1ght of the CrO\n as parens patr1ae to make - .

"a ch11d a Nard of Court ex1sts a]so in Canada, it appears not to be

- . , S o
1nvoked as. oftan as in Eng1and /8 ‘ R ' .

In AU prov1nces of Cahada hhere parents are unab]e or unw1111ng/_
b \
"“to provide\ a nminirum standard of care and protect1on forla ch11d tf

79 / 80

state may 1ntervene In A]berta for examp]e, legisla 30n,pr9V1des

77. For a discdssion on wardship see Bevan, supré n.9 at 411,

}_ 78..:Ontar10 Lau Reform Comm1s<1on, supra n. 54 at e4.

- 79. \For a d1scourse covering all prob1nces see Fraser Ch11dFen in N N
- of Protection, ‘in ilendes Da Costa (ed) 1 Stud1es in Canaddan Fam1W\1 /
Law 67 (1972). See also Cnl]d Welfare Act (R. {1670) c.45; Chil
Welfare Act R:S.0. (1970) :c.64 s5.26 {am.1971 ¢. 90); Child Welfare
Act R.S.M, (1970) ¢.c80 s. 12(4); Children's Protection Act N.G.S.
(1957) c.6 s.Z7{(1); Ch1]d le]fare Act R.S.S. (1“65) C.2€8 5.18; Child’
~Welfare Act R.S.H.S. (1Cb7)/c 31.5.33; Protect1on of Children Act
R.S.B.C. (1060) c.303 s. (b) Ch11dren s Protect1on Act P.E.I.R.S.
(1951) c. 24 $.3; Ch]]d He]1are Act R.S.: . (197¢) ¢.37 sii1.

80. Child Welfare Act R.S.A. (1970) c.45 as amendéd.
_ ) S
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2
that a neq]octed ch1]d may be romov0d from parental control &l and placed
1n a shalter or f0°Le home82 in/which case the apprehending atthority "'

becomes responsib]e for the care,/maihtenance and well-being of the
chi]d.‘83' It is provided however, that where it appears to be, in the

1ntorest of the child and -in the puh11c 1nLerest, a ch11d~fouﬁﬂ'€b La’ j
neg]octod may be. returned to the carc oF the parent huL under the super—

v1s1on pf the «department of the Director of- Child bo]fare 84

i
Prov1s1on for mak1ng a neg]ected ch11d a ward of the CGrown is a]so

'made in the A]berta statuté. An order may be made For_ e1ther temporary

or‘permanent vardship 83, in e1ther case custody s trans.erred fron the
parents to the D1rector of Ch11d We1fare In the case of tenporary

wardship, the rights of guard1ansh1p vosted'joint]y in the parentS'by

)

the Domestic Re]&tions Act, 8¢ are transferred to the D]PGCtO”'WhO, to

the exc]u°1on\of any other guard1an, may- exercise all rights of a guard1an

“with the except1on of ‘consent to adopt1on 87. H1th regard to brders of

o ! [
81. 1Id. s.15. 4
82. 1d. s.16. l u
83 1d. s.17. d
84. Id. s.23. 0 |
85.  1d. s a24,25. ’ /

86. R.S.A. (1970) c.113 s.37.

87. Child Welfare Act R.S.A. (1970) c.45 5.31(1)."



0w

permanent wardship, the Director acguires all parental rights and
responsibitities. and Lecones "the sole Tegal guardian of the person

g, 88

and estate of “the infan It is further enacted that "due regard

shall be given-to religious faith in the placement of a child made a

L a |
temporary or ‘permanent ward of the Crown." 8‘- ' M

1}
v

Y
o N

‘It is also possible for the parent having custody to vo]uﬁtggﬁ1y
\ ' < .
re]inquish it to*the Dircctor, whére'through i]]neés or misfortune the

parent cannot look after the ch11d or where unah]e to provide for the
30 R

e

spec1a] needs of an 1nd1v1dua1 ch]]d

b)  Adoption
_i)‘ In.England
Adoption has< been described as "a Tegal method of Creating between
'a child and one who\1s not the Patura1 parent of the ch1]d an art1f1c1a1

~family ro]at1onsh1p ana]qgous to that of parent and child." 91 The !

© common 1aw does not permit either parent.to divest h1mse]f or herse]f

of the parenta] rights and duties by vo1untary agreement. 92 But thef

need for chiTd adopters, vhich. ev1nced 1tse1f after hor]d War I lead

to the first Adopt1on of Ch11dren Act in 1926 Chanoes were made in

C
88. Id. s.31(2). e g
‘L [ ) ‘] : . P
89. Id. s.34(6). e
90+ 1d. s.35. ) | o
91. 'Tomlin Committee Report on Adoptidn (1925) Cmnd. 2401 at 3. —

92. Brooks.v. Blount (1923) 1. K.b. 257.

R . - ° | ’
. L R . - e
Y ) - - . 3
\ ) .
N :

o
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of 19 Jb, as amond(u

4
‘the ch11d hud been born Lo the 1ctter in Tawful wed]oek. 4 It may also

VN
sugcessive acts and the prpsdnt Taw is to be found in Lhe Ndoption Act
93 ‘

The Adoption Act‘prpvidcs‘for‘a complete trnnﬂfcr of all parental -
) \ I \
rights and/'uties from tre'natu'a1 pdrnntr to the/adopter ; the rights

and\uui1e§ of the natural parenL, vost1ng in the adopt1nq parentq as if

(',.~~h

“g5 s
ccase on adCPLTQﬂ LGS
x f
- . ! i

-be noted that any ex15t1ng cust ?m/ or maintenance orders autoimatically

£ : . ! !
3’/{' - . v "

It is of the cssence that the rel1nqu1shment of parpnta] rights and

dut1os be vo]untary and so the consent of each parent or guard1an must.

be obta1ned before adopt1on can taPe Blace. But such consent will be

. 8
dispensed w1th whore the court 1s sat1sf1ed that a chiild has been E
: /
abandoned®, neglected or pers1stent]y ill-treated or the parents have
‘ [
pers1stent]y fa1ﬁed to dwscharge the parenta1 oh11gat1ons or where a
“ ’ . - ' ¢ -
93. Adoption Act (1958).7 Eliz. 2 ¢.5. -
94. 1d. s.13(4) which pro§1d95'““ ’_ '
"Upon an adoption order be1nq made, all riah
duties, oblicaticns and lTiabilities: ofxthef/my//p‘N\ T
parents or gquardians of the infant in relation
to the future custody, maintenance and edubat1on R
of the infant, including all rights to appo1nt R
a guardian. --- to consent or give notice: of

dissent to marr1a0e, shall te eye1ngu1shed. - f

etailed éceount of adoption prov1s1ons see Bevan,‘sdpra
; Brou]ei} supra n.9 at 246. : ”
/

95. Cross]ey V.

ssley (1953).1 A1l E.R. 89].



parent caihot .be rQHnd, is dncapable of giving consent or is visthholdding
"

. a6 |
consent UHIPd‘UHdh|V . PR

o " W

For somb ycars work has been in progress in Cngland to reform and

consolidate child welfare law,.includind adoption daw, as a rosult of
: f el [6 ( stion |

[0

-l . ' - . . . Lo 97 . _
vihichi the-Ch11qron B1]% s now. hoforv“Par11nm(nt This Bill proposes
g v .

a ney proccdurc (nabllnq a parvnt Lo re]anu1»h h1s or hor parcntal

r1gnts in fdvour of an adopllon aqcnc/ by, means of a court ordnr declaring

o

\
sthe C111d “frce for adoptlor“Jf hcroupon the parental rrghts and duL1c

will vest 1n&tne adopt1on dgqncy The ch11d s mothdr cannot nale such

<

‘an agreetient within six weekg aftar the birth. Furthormone, within

[

|
twe]vo months of being dec1arod free for adoptlon, if the child has’ not

in faet been adopted or placéd for adopt1bh the parent mgy'app]y‘to;ihe

Q
“court for a revocat1on of the orde -9

B 3
(>4

o s o s

[

Q6. LAdoﬁtiOn Act (]658) 7 Eliz. 2 cs5 5.5, In Pe W (1971) A.C. 682

it was held that to prove that consent was -unreasonably withheld,

of parenﬁa] duty orepotential damage to the child.

0oy

97. The Children B111019/4. ‘ . L }"*
98. 1d. c-112(1). - S

o : T . o -

99. -Id. 16(13. For further dgta11 on the Ch1]dren B111 see Stone
. Recent Deve]qpments in tie Law of Adoptioneand Long-term® Foster1ng

. it wilkl, suff1ce if the parent was not acting reasonably in alj the
' c1rcumstances, it was not neeessary to show cu1pab111ty, fa}Tur

Jdn. the Unite€d 19hagdons Paper presented .to the Conterence on Inter-
national- ‘Scciety for Fam11y Law at the Free University of B%r11n,»

Apr11 1975. T o IR Q

‘A novel proposa] in tne Ch11dren Bill is the introduction of the

"custodianship order". -This is intended to be a half- -\Way measure
between adoption, ‘with its 1rrevacah1e transfer of al] parenta1

~rights and- duties; and p]acnng a ¢hild in local. authofity: care.

. It will be a revocable orcer~vest1no the legal custody of the chQ1d
< fin the custod1an, who may be a relative or friend but not a parent.g

. o : [ %

°

0

)
[ Y
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i) In Canada .

In thc Prov1nces of Canada s1n11ar prov1s10ns ex1st w1th regard to

o

adopt10n For eXamp]e,.1n A]torta the C]11d He]faro Act prov1dcs that a

o

parent cannot by nene agreement w1tn another person, surrendcr a ch1]d to=

that other person for purposes of aoopt1on ,Qa parent w1sh1rg to re]1nou1sh

. a11 parenta] r1guts and dut1es must do SO through the D1rector of Ch11d

We1fare‘ 100 'v"‘,,' C ~' ORI ’ "," N s SRR
. ) i ‘ S - N P i
PO ‘-c°.'ff.'“" R j" &
”f¢w~*5'“_ Before a ch11d may. be taken foréado i; éfthe consent of the guard1an
o must be obta1ned ]Oj un]ess tne guard1an 1s found to be 1n§ane, 1ncompetEnt
“or unf1t to g1ve consent or yhere the quard1an be1ng unoer a duty tq TR f?
P J - @ B kg
5 prov1de care and mawntenance for a ch1]df has neg1ected so to do 102 f
In add1t10n, the Judge 15 g1ven a w1dc d1scret1on to d1spense w1th a , ‘
guard1an s consent “for reasons that appear§t9§h1m suff1c1ent 103 _he_?'
consent of tne ch11d must be ohta1ned if the chbld is over 14. yeaPS’of
'age; and aga1n the Judge ma/ d1spense w1th such consent “for reasons' ’ ‘
S appear1ng to h1m to be suff1c1ent,”,m4 Aga1n the effect of an adopt1on L"'
¥ o :
order is to cever the ex1st1ng parent ch11d qe]at1onsh1p and create such
a re]at1onsh1p between the ch11d and 1ts adopt1ve pa;ents as 1f the ch1]d ;
had bcen born to them in 1awFu] wedJocL ' S ' : -
3 / - AN - » aA P ) o N . ‘m‘/ .
FIM“I1OO. Ch11d Ne]fare ACL R. S A (19zbjrcﬁ45's.66. o \
To01. Id. 5% 54(1) S R VS I e |
i JOZ.a»Id 5 54(4)( 0, (b) e T e S
103 1d. s 54<4><c> S e T e
SRR 3 e el T e [ ;
T 1080 Idoosss oL T e L e o
B A TR ey .
; : ‘ : " ‘Qf- o
D o v ‘
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" ¢)  Suggested Retorms o /

EePe]aer is of the view that where the pr1nc1p1e prevaw]s that the;“

child’ s we]fare is paramount 1t is not easy to d1scern prec1se1y what

s /
]CS He . beJ1eves that “&;; (the) concept of

vd
s s

‘ parenta] r1ghts are . 1eft

/
Q

parenta] r1ghts rmay. be com1ng ;ntd/co111s1on with the deve]opment of

.countcrva111ng r1ghts Jn ch1]d en." 106

v . . ERIEN . Lo LR
‘/, . } . . , /

Y4

w'As a‘fondamental'ﬁ/nnc1p1e the paramountcy of the ch11d s we]fare

“is fdne but in pract1ce 1t may not. a]ways resu]t in Just1ce a]] rouno

(]

1he e?ﬁ%ﬁ?@ of the d1ff1cu1ty is tne nécessar1]y SubJect1ve nature of '

v‘»

the as ses ment of .- what 15 in. the best 1nterests ot the ch11d The‘

Q.

obv1®us examp1e is uhere a 1oca1 author1ty, on, the adV1ce of 1ts soc1a1

L worler, removes a ch]]d from 1ts home and p]aces it 1n care The mo%her 's

v

(and father'?)'r1ghts have been overr1dden on the ground that the ch1]d s‘h

'F'welfare comes f1rst The oendu]um may have sxung too far
.,t L xﬂtl'; »' f;“, xNS.'
i N . “ . - B L . ‘, .

It 1s. suggested that 1n matters of custody or- adopt1on, or. p]ac1no'

- o

1n care, the atso]ute pr1or1ty present]y g1vcn to the ne]fare of the
ch11d be. recons1dered in order to p]ace more emphas1s on parenta] r1ghts

\
Th1s recommendat1on m1ght not be defen51b]e if there were an 1nfa111b1e

[

yardst1ck for measur1ng the ch11d s ve]fare but 1t 1s subm1tted that such

'

a change of att1tude n1ght be poss1b1e w1thout resu1t1ng in any detr1ment J";
Lo T ) . . LT !
to the ch11d "L~,“" 1' S LR e = f:' T
(\1 i . e“ - o - - < ‘ - -
105. “See Ee!e1aer Depr1vat1on of Parcnta] R1ohts Leg1s1at1ve Contrasts

‘.. rinEngland, Uales, Austral ia aqd Canaoa (1073) 4 Fam L.Q. 38T.
L Also Stone ugra n‘09 at 3, A , . S

06 Eeke]aer, supran, é _at,_ZH.‘

/




A protect1on be1ng present1y embpd1ed 1n Soc1a1 Se@ur1t¥“1eg1s7at1on,nn :

9. a

o
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' .i)\ ‘The Duty to Nawnta1n ."' T S T

At common 1aw there was go d1rect 11ab111ty on the father. to ma1nta1n
h1s ]eg1t1mate ch11d 107 and it would appear that th1s common ]aw pro-,
Lo}

T Q o 3

tectn@n extended tQ tpe mother on acqu1r1ng %qua] parenta% r1ghtsqv1th

o

“the father aHdlever thecth1]d has 1ong been protectedcby statufe, suthvﬁ»

©

oL

Eng1and and provac1a] 1egws!a¢1on in? Cahada uh1Ch pPOV]dC§ that a. man
() .

. and a woman are each ]1ab1e to ma1nt@1n those of the?r ch]]d\en under 16

1@% Becawse of thlS pr1mary 11ab1]1ty t

years“oF age’ ma1nta1n hdth g

2

faiher and moth@r are under a duty to gontr1bute to- the aiq;enanee'off..

-4 & - O . ©

a ®h11d p]aced in the Gare of a; 1oca1 author1ty

‘o,

‘a dutycto pgovide for.: t1e Qa1ntenance of a €h11d made a ward of caurt ]]O-

vo .
o» <n‘ o . - R 4 L
N ) E 2 N T : ) o ) . S AV o
. . . . ] B Q@ .
0 g o o [« a : N

~107. But 1t vias, he]d in Bazéﬂez v Forder (18 68) L R, 3 Q B 559 that :
R the wife's. agency of necess1ty eAtended to the purchase pf_necessar1es

L

RS ,vfor herehusband s c111dren .
5 . o Lo oo N

; 108. ﬂat1onal Ass1stance Act (1048) 11 & 12 Ged°6 o 2 5 5,42 M1n1stry‘of

e

R

“Social Security.Act (1566) 7c.20,.s. 22 The Ma1ntenance Ordér Act = -
R, S.A.(1955) c.128 s. 3(2) GCr1m1na1 Code R.S.C..(1S70), c.34-5.194
See generally Bromley, “supra n 9 at 302; Bevan, supra n.9 at 453
v Barton, The Enforcement o0f. Financial, Prov1s¥ons N Graveson and
ol " Crane (ee ) Centur/ of” Far11y\Law 352° JGSﬁ) LT

o v.av_, ’ ' R .0

1095 The Maahtenance Order Act R S A (]055) c 222, s 5

c’t.» . . .
ce . e

5'1P0'v Fam1]y Lau,Peform Act t1, )cS 6 Ch1Jd He]fare Act R~ S A c.45,

'S 26 1.

Q
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THe State,'hOwever m1ght be deemed ‘to haVe assumed a certa1n
‘amount of respons1b111ty for the na1ntenance of ch11dren where the

: parents have d1ff1cu1ty 1n prov1d1ng a minimum standard of care. Hence.
l o
the. Supp]ementar/ Benef1ts 1n case of need and Fam1]y A]]owance Schemes.,]]]“ /

_jlt is to be noted/that the mother can on1y c1a1m the former if 11V1nq

apart from her husband.. 1z R S s ) -

e . . . - e

i1)~ Ch]]d Ma1ntenance in Enq]1sh Latr1mon1a] Pr

n

_app]y to a mag1strate s court for an order fov ”awntenance of - any chitd .

2113

of t}e fan11y If the ch11d s not a child of the app11cantmthe

L B o- Q

’~court must taLe 1nto cons1derat1on the extent to wh1ch the app11cant

“assumed respons1b111ty for ma1ntenance of the ch11d 1n quest1on, a]so,

the 11ab111ty of - any other -person for the ch11d s ma1ntenance ]?: Muchhv

controversy rages over the duty of a epouse to prov1de for ma1ntenance

. & - . s
. ) N N

o . ¥ d - - . .

R

T

1T Bevan, supra-n:9at 506 contends that the basis of the Fam11y 1 R
o AlTowance ii;ife ¥s.'not the resources of the fan17y and the need s &

for suppor But it is submitted that by making these allowances..
‘taxable ther s an. 1ntent to benef1t the poor more than the wel]—

.D

vh]JZ, Bevan, sugra n. 9‘at 505 »
\ e -5 . " : o
1187 Matr1mon1a] Proceed1ngs (iad1strates Courts) Act 106005 2(1)( )
as amended by the Wa1ntenance Orders Act 1968 s. ] _ _
114, Id<gs 2(5 ) " These cons1derat1ons also app1y under H1gh Court
R _proceed1ngs . . » :

ks



'of a child of the family which is- not his or her own chi]d;‘]]d the

-

’ cdncept of “chde;of thé'fami1y“'having_come in for much criticism.
' -

»
Y

The H1gh Court has w1der po»ers to maPe f1nanc1a] prov1s1ons for
‘ ch11dren than has a mag1strate s court Orders may be made in proceed1ngs
for d1vorce, nu111ty or judicial separat1on at any stage pend1no su1t or'

when a. decree 1s granted or at any time thereafter 16 The order may

L] o

be for unsecured per1od1ca1 payments %ecured per1od1ca1 payments or a

~‘]ump sum payment ]Z Such orders may st111 be made for a ch1]d even if.

the proceed1ngs are d1sm1ssed 1]8

Nhen mak1ng orders f.or. f1nanc1a] prov1s10n for chlldren, the court

. <
.must not exerc1<e its powers in such a way as to- pun1sh the spouse who-
caused the marr1age to break down 1]9

&

Furthermore, the courts pOWers
120 “

' cannot be restr1cted by any agreement between the parties. .

)

Tlé. uSee Cretney, Looking After the Ch11dren Recent Peve]opments (T972)1
“116 Sol. J. 28235 Snow, "Child of the Fam1]y“, Liability. to Ia1ntain:,

*and Supplementary. Benef1ts (1075)'5 Fam.. 725 Samuels, Finahc1a]
. and Proprietary Provisicns (1975) 5 Fam. L. 10; Samuels, Dutx .
;»Na1nta1n ‘of, Asstming Stepnather (1062) 26 ML R 92. -

3

116, Matr1mon1a1 Causes Act (1973) c.18, s. 23
N7, Id.s.23(1)7 . B SRR
C1i8. 1d. s.23(2). | ’

'.”_&l‘ R

119. Attwood v. Attwood (1968) P. 591, 595

L ’ ’ - e

120." Bennettv. Bennett (1951) 2 K.8. 572

b
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P I ) : : o \ -
.//// o o F1nanc1a] prov1s1on for a child of the fam1]y may a]so be oHdered /

\
aga1nst a mother who has w11fu]]y neg]ec ed to prov1de, or to maHe a

121

proper contr1but1on towards, reasonabl ma1ntenance Qf the Chijdr

L3

v "ii1)  Child Maintenance in Canadian Matrimonial Proceedings

o Each proyince has its own 1egis1ation in this regard 122 put = o
concern1ng d1vorce proceed1ngs there are federa1 prov131ons re]at1ng to

. a

ch1]d ma1ntenance “Where a pet1t10n for divorce is presented the court

may make an order for ch1]d ma1ntenance and upon grant1ng a decree n1s1

°tHe court may order e1ther spouse to secure or pay a lump sun or. make:‘u
/ .
/ F 123

per1od1c payments for the chl]dren of the marriage. , Under the D1vorce

B

Act, both(parents are. J01nt1y and sévera]]y respons1b]e for ma1nta1n1ng

the ch11dren of tne marr1age The pos1t1on 1s not one of pr1mary v
‘w' S g B

11ab111ty on the father w1th a secondary 11ab111ty on the mother The‘

ob]1gat1on to prov1§e support is p]aced equa]]y upon -both . parents,

' \\subgect to the1r re]at1ve f1nanc1a1 ab111t1es 124 o

° N . . R ‘®

121, Matrimonial Causes Act (1973) c.18-5.27(b).

122.. For eyamp1e The .Domestic Re]at1ons Act R.S.A. (1970) C. 1]3 Hives!
" and Childrens' Maintenance Act R.S. B.C. 1960)oc 409 's.3; h1ves
70) -c.W170 s, 175 Deserted

61 as amended ; Deserted

283 Deserted wwves and '

(
and Childrens' HMaintenance ActxR.S. M.(10
Wives and.Childrens -Act R.S. N.B. (1952) c.

“Mives-and Childrens. Act R.S.0. (1970) c.12

'Ch11drens Act R.S.S. (1965) c.341.

. 123.7 The Divorce Act R S C.-{1970) ¢.D-8 ss. 10 11.
P . In Bogdane v.-Bogdane (1974) 38 D.L.R. (3d) 767 such an order was

I refused\concernwng a child born after the decree aksolute. The
court held that " upon granting a decree nisi” meant that it had
no Jur1sd1ct1on thereafter

In»Hansford v.»Hansford (V973) 9 R.F. L 233 T was held that where
the wife barqained on the fact that she ‘did not need ‘child mainten- "’
~ance, payments were to be made 1nto court to be ava1]ab]e for the
- child when required. Lo . - . y -

124, Ppanas v. Paras_(1971) 1 0.R. 130 (C.A.), (1972) 8 R.FQL. 172.°



whom the hus;and and the wife stand in loco parent1s

o

,. Or any person of

A ”ch1]d” for the purposes- of the D1vorce Act means any person 10,

uhom either party is the- parent and’ to whom the other party stands in R

loco Earent]s The term "in 1oco parent1s” is not to be construed
as mean1ng that there 1is-a 1ega1 ob]1gahﬂon, merely having assumed the

dut1es of a parent will suffice, 126

o

D1vorce Act.
N who at the re]evant time 1s e1ther under s1xteen years of age or

atta]ned that age, is stt11 under the charge of the parents because he

125

127

a temporaryvnaturel . o , }‘ ' e

o - : ’ “

b

"Ch11dren of the marr1age“ is.also defined in section 2 of the

“

but not “if such an assunpt1on is of

The term is sa1d to mean each child, of a husband and wife ../

i

hav1ng -

'1s unaL]e tnrough 111ness, d1sab111ty 8? other cause to prov1de for h1m—

se1f

adopted by a th1rd party

128
129 3

N

Th1s term does not 1nc]ude Cchildren born to the parents but

. Royal-Trust Co. V. Globe Printing(Co. Ltd. et al® (1234) 0.40.1.

a

Hock v. Hock (1970) 13 D.L.R.-(3d)\ 356. -

‘The Divorce Act R.S.C. (1970) c.D-B s.2.

: \ X . ) " . S

Onvtheumeaning of . "child" and ”ch11dren of the marr1age see -

Khetarpals supra n.33 at 223; MacDonald and Ferrier, Canadian .-
»D1vorce Law and Practwce (1075) ss. 2.10 -- 2. 14. .

“Johnston v.” Johnston (1969) 2 0.R. 198.

547.

A
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W1th regard to the phrasc "or other cause“ it app\grs to be left

to the d1scret1on of the court whether or not ma1ntonanc should fe

provided when a child is over s1xteen years of age, but st11] attend1nq

school, ]39 and it further appears that ma1ntenance wi 11 notwnorma11y be
ordered for a child attend1ng un1vers1ty 13]
The ]ower1ng of the age of majority. din- Canadian prov1nces 132 could

have been construed as a]ter1ng the mean1ng of ”ch11d” and “children of

the marr1aqe” but in some prov1nces where the p01nt has been at 1ssue 1t

A

‘ 133 "

_ has been :héld’ that this is not so.

-~

130..

131.

Hillman v. Hillman (1972) 31 D.L.R. (3d) 44'(ont.f;
Tapson v. Tapson (1970) 1 0 R, 521 :

Madden v. Madden (1¢70) 14 D L. R (3d) 100 “But see Re C and C

~(1970) 14 DL.R. (3d) 477 where held that after decree nisi. is

granted there way be an obligation under section 11 of" the D1vorce
Act concern1ng such a: ch11d attending un1vers1ty '

The age of. na30r1ty in A1berta Han1toba and Ontario is 18 but 1t is

19 in British Columbia, Sasxatchewan, Nova Scotia and Newfoundland :
Age of lMajority Act, Alta. Stat.. (1971) c.1; Age, of Hajority-Act,.

B.C. Stat. (1970) c.2; Age of Majority Act, Man, Stat. (1970) ¢ 91-

Age of Majority and Accountab1]1ty Act, ont. Stat. (1971) c. 98

The ‘Coming of Age Act, Sask, Stat. (]070) c.8; Age of Majority Att
N.S. Stat. (1970-71) c. ]O, The Minors (Atta1nment of Magor1ty) Act,
NF1d. Stat. (1671) tio.-71. .

Hillman v. Hillwan, supra n. 130; Viassie v. Vlassie (1972) 26 D.L.R:

(3d) 471 (han ); JaCLSOn V. JacLson (1e72) 29 D. L R. (3d) 641 (Sup.

-

Ct.); Petty v. Petty (1973) T W, W.R. 1T (A]ta)

240
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It s 1mportant to note that the common 1aw meaning of “ch]]d“
person who has not yet reached the age of magor1ty, is not app11cab1e
here. The terms under cons1derat1on are used in the D1vorce Act to

2
. denote a fam14yirelat1onsh1p rather than a state of infancy. 134

The Domestic Re]ations Act in Alberta imposes a joint duty of .

support by prov1d1ng that: where a marr1ed person has obta1ned 2 Judgment

oy a

of judicial’ separat1on or a decree of divorce on adu]tery of the spouse,

the property of the gu11ty spouse may be sett]ed for the benef1t of the

\ .
ch1]dren of the marrqage ]35 Hhere a Judgment for restitution’ of con3uga]

r1ghts 1§\obta1ned the spouse aga1nst whom the Judgrent is obta1ned may

have his or her . property sett]ed or earn1ngs per1od1ca]1y paid for- the

benefit of the children of the marr1age; 136

. " - A
T - f—‘ e

[N

where a marr1ed woman has been deserted or; ]1v1ng apart from her
husband on account of h1s crue]ty or his, refusal or neglect to prov1de
her with 'food,.and necessar1es vhen at]e to do=50,.. she may app]y to a:

!

o . \

134, Jackson v. Jackson supra. n.133.

@

© 135, Domestic Relations Act R.S.A. (1973) ¢c.113 ss. 22,24 as-amended.
= (Unti) 1073/on1y the property of a gu1]ty wife, not a gu11ty
husband gou]d be so settled).

136. Id. s 25 (Again, until 1973 on]y,the wife's property or earnings
* could be thus d1sposed of.) - : : T
. o
. I

2



Jjustice of\the peace who may order the husband to make requ]ur payments

137

for the ma1ntenance of the children and the wife. Where a wife has

o not been deserted but has her husband'S'chfldren 1n her care, she may

app]y to a mag1strate for an order restricted to ma1ntcnance of the
ch11drcn 138 Aga1n where a d1vorced woman has in her care or“custody
children of herse]t and her d1vorced husband and there 1is no court prder
for ma1ntenance of ‘the ch11dren, she may apply to a mag1strate for an

order restrtcted to the ma1ntenance of the children. T3J

b). .The Mother's Duty to Protect T

At common 1av tne duty of the mother to protect the chlld from
‘phys1ca1 or moral harm was .the same as that of the father and, indeed, .
of: any. peuson hav1ng the care of a ch]]d But the duty extended on1y to
those ch11dren unequ1pped to Took after themse]ves S0 that a ch1]d app—

140

roach1ng magor1ty m1g}t not be so protected A series: of statutes

-.put the mattenfbf ch11d protection on a statutqty foot1nq ]4] The

" modern pos1t1on is st111 embod ied in sect1on I of The Ch11dren and Young

Persons Act of 1933 wh1ch prov1des

137.° 1d. s.27(2). S -

139. Id. s.27(7).

140. R'v. Shepherd (1862) Le. & Ca. 147. R S

141. Poor Law Amendment Act (1868) s. 37. ;
Prevention of Cruelty to, and Protection of, Chi]dren Act (1889). .
Prevention of Cruelty to Children Act (1894) ’ . S
Prevention of Cruelty to Ghildren Act (#604).



o

If any person.who has attained the age of 16 years

and has the custody, charge or care of any child

or_young person under that age, wilfully. assau]ts,

i11- treats, neglects, abandons or exposes him, or

causes or procurcs h1m to be assaulted, ill-treated,
neglected, abtandoned, or exposed, in a mannér ]1Ie1y

to cause him unnecessary suffcr1nq or injury to

héalth (including injury to or loss of sight, or”

hearing, or 1imb, or organ of the body, and any

mental deranqemont) that person shall be quilty of -
a misdemeanour and shall be lidble .... ]4% - o

' ) /
e
3 !

Most charges are for neglect, a tern which may cover many th1nqs

L

One a§0eCL singled pui by the Act is caus1ng the death of a ch1]d under

the age of 3 by over1y1ng 1t in bed wh1lst drunk ]43LAThere are a host

of other prov1s1ons uh1ch a mother or other person haV1ng the cape of a

>ch11d must observe and c0ncehn1ng wh]ch cr1m1na1 sanct1ons exist: those
='forb1dd1ng assau]ts child-stealing, expos1ng a . child under ]° to risk

of burn1ng, fa11ure to provide for safety of children at enterta1nments,

proh1b1t1ng presence of ch11dren in a bar, purchase of tobacco, possess1on
and hand11ng of f1re&rms by Juven11es tatoo1ng of ch11dren under 18,

and so forth.

142. rThe penal ties. 1mposed by th1s section are up to twa. years

imprisonment or & fin€ on conviction or indictment:  on summary

. conviction up to 6 months imprisonment or a fine! Lore severe”
penadties (up to 5 years imprisonment) are 1mDosed where it can
be proved that a person.convicted under this section knew of -_*
money accru1ng in the event of the ¢hild's" death.

- 143.  Children and Young Person Act (1933) 23 @eo. 5c¢.12 S.](Z)(b)ﬂ

243
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'Y
Of particular relevance to the mother in this context is the duty >

to protect the unborn chi]d. Procur1ng or attempting to procure abortion

144

is punishable with imprisonment for 1ife. A mother may a]so be

_found guilty of conspiring to procure her own m1scarr1age even when not

pregnant 195 or of aiding and abcttlng in. the conmission of abortion. /146

N .
Un]awfu]]y ddm1n1ster1ng a "poison or other nox1ous th1ng“ or using any

,1nstrument to procure a m1scarr1age is also an offence

\ . "L‘ . o o ) o

The Abort1on Act of ]067 mod1f1cu tne above pr1nc1p1es by prov1d1ng

for ]awfu] termination of a pregnancy where either the mother s 11fe or

\

her 9nys1ca] or mental nea1th was at risk, cr ‘where other ch1]dren would‘ -

be adversc]y affected or where the child if born would be seriousty. _
147 S L B

I

handwfapped.

; o~

S S
Another aspect of the mother's duty to protect her child 1s to be -

founﬁ in the Infanticide Act of> 1938 where the rigours of the law re-

,]at1ng to murder\are mod1f1ed,’ It is prbvided ]48 that whé?é a’woman

144. Offences Against the Pers on Act f186] s. 58 T v
185, R. v Wnitchurch (1890) 24 Q.B.D. 420 (C.C.C.R.).. | Q
~146. -R. v. Sockett (1908) 1 Cr. App. Rep. 101 (C.C.A.).
“=147. The Abortion Act (1967) ¢.87 5;5(2).’ |
148, Infanticide Act (1938) 1,2 Geo.6 E.36 5.1(1).

- o .
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. . O
wWilfully causes the death of .her child under one year, she will not be

gui]ty of nurder but of infanticide if, at the t1me, her mind was d|>—
turbed as a resu]t of ch11db1rth The consequenceJ of infanticide are

similar to those of manslaughter.

The trend s now away from punitive action against a conv1cted
parent and attempts are often made to deal in a therapeut1c manner w1th

the family as a whole:  renova1 of a child from the home .being a last
r‘esor‘t.j49 ' o B

c) Education | ° .
While the education of a ch1]d may also be regarded as a r1ght the
duty to ensure,that a child receives adequate educat1on is ‘perhaps of
greater s1gn1f1cance ‘There is a statutory dutj encumbent upon all
parents of ch11dren of schoo] age to see that such child obta1ns eff1c— )

'*1ent ful1 twme educat1on su1tab1e to his age, ab111ty and apt1tude by ' o

“~—regu1ar aftendaucg\atxfchoo1 ]SQ
_——/\

—. E— ——

Regard w111 ‘be hdd to the paremnts'

preference in the matter of re11g1ous“sChoer Fa
~ :

e to comp1y with
1y
\

Tiapte, 157 Such

_ ily
an, attendance order w11] Pakedthe_Qéﬁgﬁjf\cr/m1na 72
\ ~L \\\.
a failure can atso-lead to the br1nging of a ch11d efqre the court as:
\\c . . \ o
beitg in need of care or coﬁtro}. 152 \ S : o
; . / A NN N

149. See Fraser Chil An/f: Need of - Protect1on in hendesvdauCQSta (ed)
1 .Studies in-Famity Law 67 (1972).

\\

\\\

150. The Education/ﬂct (1044) Geo. 6 ¢.31 s. 36 The Schoo] Act R.S. A
(1970) <.329 5.133; Schools Administration Act R.S.O0. (1070) c.424
s:6{(5); 9dtl1c Schco]s Act R.S.B.C. (16¢0) ¢.319 5.121; School

"Attendance Act R.S.M. (1970) ¢.S20 s.2; School Attendance Act R.S.N.

- (1970) c.345 s.G; Education Act R.S.N. S (1967) ¢.81,5.79; School

Act R.S.PLE.T. (1051) c.145 s.1; -School Attendance Act R. S.sS. (1265)-
c.186 5.3, R

151. The Educat1on Act 1d."s.40(1). | : o o

152. . Ch11dren and Young Persons Act (]969) s. 1.
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G.  PARENIAL LIABILITY - . B ’

v ) B ) (9 - " )
" . ) oo M
At common ]aw a‘parent was not ]iaw1e For crimes committed by his

or her child un]esr the child had boehﬁﬁ&@od or abetted by the: parent.

¥
But where the ch1]d S (r he s due Lo wﬂrenuﬂ 1nf1uent%30r ]a(th‘

Superv1s1on statute now provides Lhut . crta1n C1YCUH»L&HLD‘ F1nes,

' \w—v b

damages or costs may thC to bhe borne by the parent. ]J3

. o
o 4

A parent, SJa pdre%t will never be 11at1e for a child's contracts]‘)4

©

but there may be 11dt1]1ty on ordinary pr1nC1p1es of agency \here the

) parent authorized the child tg make the contract

o
Te . . )
. N . :

@ The quest1on of a parent 5011ab1]1ty for-a ch11d s tort is more

155 Aga1n, a par%gt gua parent,,1s not 11ab]e for a child's

°conp11cateﬂ
tort but may be so ]1ab]e by author1z1ng the tort, or where the child .
acts in the’ capac1ty of a servant, or where the parent has been negligent
in fa1]wnq to proper]y supervise and cont?o] the ch1]d s act1v1t1es 156 o

In neg]1gence cases, the parent, to-be lidble, must owe the 1ngured. ) o

153, 1d' 5.55. > | SRR

154, Mortinore v. lright (1840) 6. M. & . 482,

155, See.Alexander, Tort Liability of Children and Their Parents in
Mendes Da Costa_TEQ )- 2 Studies in Family Lav 845 (1972); Bromley,
sugra n.9 at 316. - _ v -~

156. For example,-in heuton V. Edger]y (1050) 3 A]] E.R: 337 where

N acc1d°nta1 injury resulted from a parent allowing a 12-year-old

to have a shotigun. It was held. that. +the parent vas personally
Tiable in- neg]1gence ?or he should . have foreseen the poss1b111t1es~

e . . B ©

3550 | . N . : . <
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person a dut/ to contloJ the ch1]d, thﬂL is, there mus¢ be Lnow]edge
: actua] or 1mputed that the ch11d' c nduct vou]d endangcr the persor or

2

property of other '. If 1t;1s not'r nab ~to foresee theidanger, tnere

;>//ﬂno 11ab111ty.v>

As to wh1ch paxent naj be 11ab]e for

ch11d s tort thﬁe WOu1d o

appear to depend OQ the facts of the case

v u

For eyamp]e, whcre the father

‘ g1ves a son a shotgun the duty of care res S w1th the father but where

]
‘r'»- . :

- a mothehraccompany1ng a young ch1]a to 'oo] does not cxert1se rcason-
'Aab]e contro] 11ab111ty for a resu] ant acc1dent 1103 w1th her. Aga1n,
T1n A]berta, parents are made Jo1nt y\and severa11y 17ab1e for damage

»caused bytauﬂr‘ch11d to schoo] p operty 1517
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‘/CHAPTER SEVEN © + THE- MARRIED WOMAN'S RIGHT TO MATRIMONIAL RELIEF
/[o‘ s o - - DISSOLUTION OF MARRIAGF
1. INTRODUCTION /‘.‘. D T \ B , St
: \: k /_,_;\‘4 . ,‘ ‘ “‘ ' ‘o o e
‘ / \‘\ ‘ . o '

]eg1s1at1on concernlng matr1mon1a1 relief 15, in

many ry spects, s1m1]ar in Eng]and and Canada ~ Both countr1es

'have now embraced ‘the concept of marr1age breakdown which
Jrecogh1zes the ex1stence -0f" 1rretr1evab1e breakdown of
LR

'marr1a e 1rres ect1ve o?“ n matr1mon1a1 offence Present ,
y

eg1s1et1on is recent in Eng]and and S0 no great move for
f@t'ij{f"*f_ reform ex1sts 1n that country but as w111 be seen- dn th1s_

_; hapter the Canad1an Law Reform Comm1ss1on s WOrk1ng Paper
“ : R RN

v

”. shows that con51derab1e d1ssat1sfact1on ex1sts in. Canada f"i-» R

)
K

.i“ today w1th present divorce 1aw N .

. e
L , R : , T
;The var1ous forms of m tr1m0n1a1 re11ef wh1ch are avail-- = o«

“ab]e to the marr1ed wo_an 1n Eng]and and Canada w1]1 nowtjru

" be exam1ned It w111 be remembered that wh11e d1vorce E

"'fdcomes w1th1n the fed‘raT Jur1sd1ct1on in Canada, other L

fﬂlfbrms of matr1mon1a1 re11ef are matters for the pro—r B

3

o v1nc1a1 ¥eg1s1ature and in the 1atter regard pr1mary

5.

- ;cons1derat1on W111 e’ g1ven to Alberta
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2.0 NULLITY

The ru]es upon wh1ch a decree of nu111ty will be granted in the common

o

" law prov1nces of Canada are not to be found in a Canad1an statute 1 They
are based upon the English_law as dec]ared 1n the f1rst Matr1mon1a] Causes

Act of ]857 A In exam1n1ng the law regard1ng nu111ty 1t is essential to

P

d1st1ngu1sh vo1d marr1ages from voidable marr1ages
‘u'v, ) E «

a) Void Marr1ages ‘ '

A vo1d marriage 'is one where there is an 1nherent defect of such a

nature that the court w111 con51der no -real marr1age to have tagen p1ace

[+

1t 1s vo1d ab 1n1t1o and the woman is deemed never to have acqu]red the
"status of marr1ed woman ~ The recent Matr1mon1a] Causes Act sets out the

( >current pos1t1on in Eng]and regard1ng vo1d marr1ages It prov1des that a =
! se .
marr1age w111 be vo1d for consangu1n1ty,_for 1ack of age, where the re-

: qu1rements of the Marr1aqes Act concernang the format1on of the marr\age '
R i £
ghave not been obse#vedﬁy or‘b1gamy, where the part1es are\of the same sex,

R A See genera]]y Brom]ey, Fam11" s Law 58 (4th ed ) 19713 Dav1es 'Matr1-

.~ monial Relief in English Taw. in in_Graveson and - Crane_&ed A Centuhy

.. of Family Law 311 (1957); James, The English Law of Mgnfuag__1n
.- Graveson and Crane (ed.) A Century of_ Family: Law 20‘(%@5?) “Hahlo,

. Nuldity of Marriage in Mendes Da Costa_Ted 2 Studies’ii Canad1an R
Family Law 652- (1972) Khetarpal,- Fam1]x aw (1975) 7-0ttawa L. Rev.

. -180:  There: has beenwcontroversy as’to whether ‘the Canadian Divaorce
Act of 1968 had ‘superceded nullity petitions but in: recent cases, -
Jackson v.--dackson (1972) 2 W.W.R. 321 (B.C.S.C.) and Liptack v.

- 19tac (]974) 1 W.W.R. 108 (A]ta S.C. )5 it was ‘held ‘not to be so.

\ . :
20 & 21 V1ct c.85." ;,--1¢»:




and where, in the case of ‘a po]y ah

» W
~in England at {he t1me of marr,‘geaf“;wﬂ

The 0n1y apparent 1nnovat1on in th1s Act is the provision which wou]d :
render vo1d ab 1n1t10 any marriage ceremony between two members 'of the same

Sex. But as this is in keep1ng w1th the c]ass1c def1n1t1on of marr1age,4

;ﬁwas be1ng between/one man and one woman, there is no‘rea] change in this

prov1s1on N ,/ ‘ T

By omission the Eng11sh Act appears to 1nd1cate that ]ack of true
consent w111 no longer be a: valid reason in Eng]and for c]a1m1n9 that a
marr1age was, vo1d Formerly it was . held that a marr1age wou]d be void
?where m1staPe, e1ther as to the nature of the ceremony or the 1dent1ty of
one's partner, v1t1ated the consent 5 S1m11ar1y 1n cases of duress where
qt has been he]d that extreme fear cou]d render a manr1age void. 6 |

s

“A'b) : Vo1dab1e Marr1aqes ’

P

A vo1dab1e marr1age is one w1th 1ess severe defects 5o that the
;; marr1age w111 subsist as- va11d unt11 the court annu]s it. The Matr1monia1‘
‘Causes Act dec]ares that marr1ages will be v01dab]e where, through the 1n-
"capac1ty‘of e1ther party or the w11fu] refusal of the reSpondent the [
hmarr1age has not been/consummated where there was no va11d consent ow1ng :

to duress, m1stake, unsoundness of m1nd or. other cause where e1ther party
4 ’ /

a4 ﬁHyde v _yge and Woodmansee (]866) L.R. 1 P 3 D. 130%
L5 Way v. Wax (1950) P.71; Syk1ot1s v. ;yP1ot1s (1966) 2 o R. 428.

_s,"‘5cott V. Sebr1ght»(]886) 12 p. D 21 Cooper v. Grane (}89]),P<369L‘ -

'\
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cat marrlage 'was suffer1ng from continuous or 1nterm1ttent menta] d1sorder

5uch as to render him or her unf1tted for marr1age where the respondent

was suffer1ng from a commun1cab1e form of.veneral d1sease or was pregnant Ty

-

per a11um at the t1me of the mafriage. 7

The Act_a]so provides for certa1n bars to’ re11ef when a nu111ty

i

_ petition 1s'baséd on a claim of vo1dab1e marr1age A pet1t1on will be

barred where the pet1t1oner was aware of grounds for re11ef but. m1s1ed the
)

- respondent as to his 1ntent1ons in the matter; 8 where it would be unJust to .

tHe respondent 'to grant the decree,9 where proceed1ngs*Were not 1nst1tuted

A i

w1th1n three. years from the date of marr1age in a]] cases except that of o
| fa11ure to Consummate the marr1age, and where, in the case of venereal

d1sease or pregnancy per a11um the pet1t1oner at the t1me of marriage was

4
i
¥ .

aware of the facts a11eged 10 _ ,

R g W1th regard to 1ncapac1ty to consummate the marr1age the Act is silent

as to whether the 1ncapac1ty must be 1ncurab1e,]] or whether it m1ght be of

psychlc rather than phys1ca1 or1g1n ]2 In Canada it-was recent]y he]d that

'

annu1ment shou]d not be granted on thls ground where the w1fe had refused

7. 1973) €.18 s 12 o A/,}f - L

8° 1d. s. 13(1)( Y. B “
9. Id. s.13(1)(b).
10 Id.ss.13(2), (3)f‘;

fh]lﬁl See S;‘v{ S. (1963) P. 162 where he]d ‘that pet1t1oner must prove an
: i1ncurab1e 1nab111ty to- consummate c

U p

12. " See Hardwick v. Fox (1971) 3 R.F.L. 153 where held that norrially
SR '1mpotence guoa hanc wou1d not 5uff1ce o




'

minor surgery to have a physida] disabi]ity removed.]3

There w1]1 no doubt continue to be diverse op1n1ons as to what con—
st1tutes va11d consent” for the purposes of vo1dab1e marriage. Imm1grat1on
‘cases are of spec1a1 1nterest herey where one party marries another for the
"so1e purpose of atta1n1ng 1mm1grat1on status and with the 1ntent of after-

‘ wards secur1ng a decree of annu]ment of the marr1age The: cases 1nd1cate

!’\
however that- the menta1 reservations of e1ther party will not affect the

14,

validity of the marr1age However, cases have been d1st1ngu1shed where -

fear was he1d to have negated the copsent 15

'c)“:The.Effects of'a,Decree‘of Nullity

. ’\ Where a marriage is vo1d e1ther party may remarry, with or without
a decree ,of annu]ment, and ch11dren of a vo1d marriage will not be 1]1eg1t1—‘
‘mate prov1d1ng the parents be]1eved themse1ves to have been 1awfu]1y marr1ed
and the marriage was lawfully reg1stered and recorded 16
‘It is to be noted that 1n the case of a voddab]e marriage, remarn1age
before the decree of annu]ment is made abso]ute const1tutes b1gamy and that
a vo1dab]e marriage can be rat1f1ed whereas th1s is not so of -a void
: marr1age | o ‘. - o ~ - . ' o'i' f: ?\

Do 3 . : A

13, D: v D (1973) 36 . LiR. (3d) 17 (ont.).

14. Silver w. Silver (1955) 2 ATl E.R. 614 Deol v. Deol - (1971) 23 D.L.R
(3d) 223 (B.C.S.C.). But see McKenzie v. ‘Singh- {1973) 29 D.L.R. (3d)
.. 380 {B.C.5.C.) where contrary conclusion reached on the ground tha
the marr1age had not been entered 1nto in good fa1th as’ required by
the Marriage Act.

®
o

15. 'H. v. H. (1953)42 A1l E.R. 1229. See a]so‘Davies,vDufess;and Nullity
of Marriage (1972),88 L.Q.R. 549. : B .

16. The Legitimacy Act R.S.A. (1970) ¢.205 ss. 3, 5.
| ’ " )
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There are various advantages to obtaining a decree of nu]]ity‘for o
the.status of’the parties is'then p1aced beyond doubt. The decree is both
a»judgment in>rem_and in personam in that né' person can allege that the

marrtage is va]id;ftn*adaition, anci]]aryvre1ief‘is avai1abTe A further

practical advantage to this decree is that where money or-property. has i/

been d1str1buted in the beTief that the marr1age ‘was valid, the decree will

o

not have retroactive effect with negard to such property 17

‘3. JUDICIAL SEPARATION |

/

a) Grounds for Granting’'a Judgment

In Eng]and a petition for Jud1c1a1 separat1on may be presented to the
court by ewther spouse when the pet1t1oner finds it 1nto1erab1e to Tive |
W1th a. spouse who has committed adu]tery, whe;e the other spouse has behaved
in 5uch a way that the pet1t1oner cdannot reasoﬁbb]y be expected to 11ve w1th
h1m or her, where the petitioner has been deserted for a cont1nuous periods
of at Teast two years 1mmed1ate1y preced1ng the f171ng of the pet1t1on or
the part1es have tived apart for such a per1od ar he respondent consents o
lto “the grant1ng of a decree, and where the part1es have 11ved apart for,
the preced1ng five years{ whether or not there is consent to the grant1ng

of'the decree.18'

- |
“In A]berta a Judgment -of judicial separat1on may be obta1ned on’ the pet-.

1t1on of either w1fe or .husband a]]eg1ng that the other spouse has, since the .
S - /

17. Re faves, Eaves v. Eaves (1939) 4 A1 E.R. 260.
Re faves. Eaves
18.. Matrimonial Causes Act (1973) ¢.18 s5.17(1):

»




marriage,‘been guilty of adu]tery, crue1ty, desertion'for Et least two
years w1thout reasonable cause dr desort1on because a spouse falled to
comply w1th a judgment for restitution of conJuqa] r1ghts, sodomy r
best1a11ty or an attempt to. commit, e1ther offence. 19
. . ) v/ °
The grounds for Jud1c1a] separation 'in %holand be1ng the same as the

grounds for d1vorce, except that it s not necessary to show that the
;marr1age had broken down 1rretr1evab1y, thesengrounds w111 be discussed

1aterywhen,cons1der1ng divorce.’ PR

In comparlng the grounds for Jud1c1a1 separat1on in Eng1and and
A]berta 1t is seen that the grounds are wider in England, being in ]1ne
~ with the recent d1vorce ]eg1s1at1on In Alberta they are st111 bas1ca]1y
as they were in the Domest1c Re]at1ons Act of ]955 and do' not therefore
1ncorporate the non- fault prov1s1ons conta1ned 1n current d1vorce legis-~
lat1on in Canada.” They have, however, been updated S0 as to prov1de
equality of treatment as between husband and w1fe It will be noted that
ﬁEng]and has abolished Judgements for rest1tut1on of conjugalg™ 1ghts,20

Jfa11ure to comp]y with such in Alberta still be1ng a ground for Jud1c1a1

separat1on

[~

19. ?Domest1c Relatiops Act (1970) R.S.A. c. 113 s.7(1) as amended by the
' Attorney Generd YQStatutes Amendment Act (1973) c.61. British Columbia
. 1s the only other Province with express legislation on Jud1c1a] Separ—
at1on, Fam1]y Relations Act.(1972) c.20 s.70. \

. 20. Matr1mon1a1 Proceed1ngs and Property Act (1970) C. 45 s.20. British -
: ~ Columbia has also abolished this suit, Family Relations Act (1972)

- €.20 s.4, but it is retained in Alberta and provided for by ss.3-5
of the Domestic ReTat1ons Act R.S.A. (1970) ¢.113 as amended.



LR

Q

b) Factors to be Cons 1dered

The Eng]1sh Act imposes a duty on the court to enqu1re, as far as it

reasonab]y can, 1nto the facts alleged by both parties but it is spec1f1-,
u

. cally stated that the court sha]] not be concerned to cons1der whether the

marr1age has broken down 1rretr1evab]y, if it 1s‘5at1sf1ed .on the evidence

that one of the spec1f1ed grounds exists a decree must be granted 21

As in pet1t1ons for d1vorce, the Eng11sh statte prov1des for the
\

encouragement of reconc111at1on of part1es to proceed1ngs for Jud1c1a1
separation and also for the court to assist with agreements or arrangements

22

made by. the parties in these proceed1ngs There is no such provision in

Alberta. _— o | B

3

Both English and Alberta Acts/g1ve specific gu1dance when adultery is
’1nvo1ved The Eng]1sh Act says that a petition cannot be brought on the
ground of adu1tery where the pet1t1oner, know1ng of the adu]tery, 11ved
with the respondent for more than Six months thereafter 23, W1th regard

to resumed cohab1tat1on of a 1esser per1od\1t is prov1ded that it shald be

i}

disregarded in determ1n1ng whether the pet1t1oner finds it 1nto1erab1e to

\

live with the respondent when a petition for Judicial separation on the

ground of aduTtery‘is‘ti1ed.24

21. Matrtmonia] Causes Act (1973)_c.18 s.17(2). ,
22. 1d. s7(3). . . e
23. 1d. ss.17(1), 2(1). o

24. Id. ss. 17(1), 2(2).
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The Alberta Act declares that a pot1t1on for Jud1c1a] separat1on on
the ground of adu]tery shall not be qranted in any case where the pet1L1oner
has been accessory to or has connived at or been gu11ty of conduct conduc1nq

/
to the respondent S adu]tery 25

qQ

The Alberta Act also gives guidance as to what constitutes cruelty

in a p@tition for judicial separation. The Domestig Relations Act says:2§

“Crue1ty“ in this Act is not confined in its
meaning to conduct that creates a danger to
1ife, 1imb or heaTth, but includes any course
of conduct that in the opinion of the Court is
gross]y insulting and intolerable, or is of -
such a character that the person seeking the
separation could not, reagonably be expected to
be willing to 1ive with the other after he or
she has been guilty of such conduct. .

a

The quest1on of whether cruelty in a pet1t1on for Jud1c1a1 separat1on
1is the same as or d1fferent from crue]ty in divorce proceed1ngs has given

rise to much/d 1ff1cu1ty in Canada - part1cu1ar1y swnce the new divorce

27

, 1eg1s]at1on in 1968. In. Pett1grew v. Pett1grew it was he]d that crue]ty

!

for jud1c1a1 separat1on was s1m1]ar to that now required for d1vorce but
/
'the p051t1on is by no means c]ear 28, The Eng]1sh statute having abandoned

the term crue]ty“ andﬁneplaced it by the prov1s1on ‘that the pet1t1oner

3

1

25. The Domestic Relations Act (1970) ¢.113 ss.9(a), 10.
26. 1d. s.7(2). | ”

PR hd - °

27. (1969) 1 D.L.R. (3d) 471. : . s S

28. See Mildyn v. Mildon (1971) 1 Ont. 390 and Marsh v. Magsh (1974)
S 2°0nt. 436 where a contrary v1ew is. 1nd1cated_ﬂ/¥w,»—~““*’ ‘

/‘, ‘ o . o

TN o
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» Cannot'reasonab1y be expected to 1ﬁve with the respondent bécause of the
latter s behaviour, the old definitions of cruelty have lost their s1gn1f1—

cance ,in England: the test in England is now the reasonableness of the

respondent“s behaviour.

¢) Effects of Judicia]-Separation_ ]

Eoth the English and A]berta Acts provide that on'the granting of a
decree of judicial sebaration neither spouse is.under a duty to cohabit, )
with the'other 29 They also prov1de that, with regard to the devolution of
property of a spouse dy1ng 1ntestate wh11e a decree of judicial separation

is in force, such property shall, devo]ve as if. that spouse had been pre-

o

deceased by the survivor.. 30

r -

31 in Alberta either spouse 1n an ~action for

/

* judicial separation may seek to recover damages from the person who com-
/ .

mitted adultery w1th the other spouse but the action. for damages will be

As was seen ear]ier,

d1smassed 1f the pet1t1oner has been accessory to or conn1ved at or con-.
. /
.doned or co]]uded in the adu]tery Moreover, 1f the pet1t1oner has been

guilty: of adu1tery or: neg]ect or m1sconduet conduc1ng to the adu]tery or

cruelty or desert1on or undue de]ay in presenting the- pet1t1on ‘the court

may dismiss such an act1on for damages 32

29. Matrimonial Causes Act (1973) c.18 5.18(1)1 The Domestic Relations - _
- Act (1970) ¢.113 5.1 (a). - A

30. Matrimonial Causes Act (]973)‘0 18 s.18(2). The Domestic Re]at1ons
CAct (1970) ¢.113 s.12 as amended by ‘the Attorney General Statutes
”Amendment Act (1973) c. 61-

31.- Chapter Three where also seen that damages for adu]tery were
abo11shed in England in 1970. .

32. "The Domestic Relations Act (1970) c.113 ss.14, ]5 asiamended. - e
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o

It has already been seen Lhat after a Judqment of judicial separation &,
the W1fe acquires an independent dom1c1]e in A]bcrta and s considered a
fcme sole for a1] purposos 33 Moreover, ne1ther party can be‘he1d Tiable

or the other's contracts, wrongful acts or omissions or costs 1ncuhred

in any actﬁon 34
d) §gggg§tions : 3 ’ ‘

"It seems reasonab]e to. suggest that the grounds for Judicial separa-
tion in A]ber ta be brought 1nto line with those for ‘divorce by 1ntroduc1ng )
as add1t1ona1 grounds those c1rtumstances provided for under section 4(1)
of the Canadian Divorce Act. In add1t10n to England, this step has now
been taken by British Columbia which has 1eg1s1ated that the grounds for

Jud1c1a1 separation bo the same as for d1vorce 35 s

3 ,
4. PRESUMPTION OF DEATH AND DISSOLUTION

by X ' 'L’ » . ° /
v La) In~England

The English Matr1mon1a] Causes Act a1so conta1ns prov*STeﬂs concerning
a decree of presumpt1on of death and d1sso]ut1on If a marr1ed woman has
reasonab]e grounds to be11eve that her husband is dead she may present ;
pet1t1on to the court. to have it presumed that he is dead and’ to have the - -

“marriage d1sso]ved JF the court believes reas onable grounds to exist,

33. Id. s.11(b).
'34. 1d. s.13.
35. Family Relations Act (1972) c.20 s.10.

-



maryiage

not bound to re]y'on.the seven year per1od of absence; the ocqurrenc%,h

i) 259

it may grant a decree of presumption of death “and dissolution of -the
36 '

Such anbetition may be presented by a wife if she is domiciled in
|

England or resident in England and has been ordinarily resident for three

X N - . \ i M . B
years immediately preceding commencement of proceedings.

It is further provided that if, for a period of seven years o%'moﬁe,

e

the husband has been. cont1nua11y abﬁent and the wife has no reason to

[

"It appears however"‘ﬁ

SA_

the court's power is permissive and wi]] not be exercisegﬂjfzthererj
38 '

have d1ed unless the contrary can be proved.37

probability that the husband is st111 a]ive. Again, the pet1t10nef

T

some event such as a plane crash w1th no surv1vors would cons%1tu¢e suf—~ e h

ficient evidence. : -

'

presumptjon*of,death.39' L E P

Q

37.° In Parkinson V. Parklnson (1939) 3 AT1 E R

36. Matrimonial Causes Act 1973 c.18 5.19.

108 it Was,
fact that " the spouses had

38.

39.
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b) - In Canada
As haf\hvvn seen, in anlund o decree of prunumptlnn of death and

d1,>01utlnn of mdrtluqv hay be obtained whuro Lhe court is salisficd that

reasonable grounds For presuming death exist.  This situation does not
obtain in Canada where therg is no such empuwor1nq statuto Thus the
common law position is still ‘in Force in Canada, that a Spouse wilT only

be presumed dead where thO‘O who wou]d norma]]y have heard of him hdvo

f not dBne so for sevep-years. 40

o \
(A “

i - 0 ‘ -_-", 3 . I - . -
AlQerta, British Columbia. and Man1tobagﬁn their respective Marriage
.

Acts4]tprov1de for remarriage where the app1icant's spouse has been neither

wseen orﬁheard of for over seven years but this‘is a different thing from

v .
El - !

dec]ar1ng the absent spouse presumed dead so that if the absent, spouse were
; to reappedr the subsequent marriage wou]d be invalid. 42 The way to circum-
vent such an unfortunate situation would be by 1nvok1ng s.4(1 )(c) of. the
Divorce Act and seeking a divorce when a’ spouse has been absent for not
]ess than thnee years and, despite efforts to locate him, no anw1edge or
gnformatJon as to his whereabouts can be ebtained. |

. 5. DIVORCE

a)  Jurisdiction 4
g Domicile .and residence being the grounds of jurisdiction in Eng]énd,
)8 - . .
i S : ) i S e

b 2 5 R ] N 7 N ) - = - .

‘*_;hrfage Act R.S.A..(1970) c.226;. Marr1age Act Amendment Act-
(1944) c.24; The ‘Marriage Act R S.M. (1940) ¢.126.

_42 In)Re So]emn1zat1on of Marr1age Act, Tomberg v. Tomberg (Gilbert)
(P942) 3 D.L.R. 687, . S W
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/

/ pet1t10ner or respondent has been ord1nar11y res1dent 1n the prov1nce for :

- v ™ .
LI o * 8 . " R

i

‘a marr1ed woman may pet]tlon for d1vorce if she 1s%e1ther dom1c1]ed 1n

v

Eng]and when proceed1ngs are . begun Or was hab]tually resident throughout
43 :

© one year 1mmed1ate1y pr1or thereto It w111 be remembered that a
marr1ed woman no 1onger must acqu1re her husband\s dom1c11e on marr1age

1_1n Eng]and

44 v PR SRR

o

/

has Jurisd1ct1on where the pet1t1oner s dom1c11ed 1n Canada and e1ther

at 1Qast one year 1mmed1a¢e]y preced1ng the f111ng of the pet1t1on and has

actual]y res1ded 1n the prov1nce for at least ten months of that per1od 45‘

For purposesv

i

- N\

such a pet1t1on a/marr1ed woman 1s deemed to have her:.

2 he bas1s of Jur1sd1ct1@n 47 U SR [é i;')/
nce qua11f1cat1on has proved to be rather amb1guous 48

of ;

: It has been h d that the phrase "ord1nar1]y res;dent” does not pret]ude

0)

'a\ : -
\ L

I,

o 5 P . O S v . PR -
. ST . : . g i : K . " e . <
IR T ) Sh . : . : P

Tand 1t 1s c]ear that nat1ona11ratﬁer than prov1nc1a1 dom1~.t‘

o

S

S

5 543L:?D0mjcijé\ahd;Maﬁriaad1a1»P'océégjngs Act (1973) c.45'5.5(2).
44, 1d, .1 : L -;;f;‘7£' 5

PRI

: K A e T s e
“5145,‘ D1vorce Act a}s C. (1970} c.D-8.6.5(1). . 7 T

- 46. {)Id s 6(]) ‘°‘£{@ f-:ff;af'.‘,ﬁ g,f'li3“" fv" St
-47Q~ On the broad quest1on of Jur1sd1ctlon 'see. Nendes Da Costa, D1vorce v
and the Conf]1ct of " Lais in 2 Studues in Fam11y Law 899 (1972§ B

\.. .AJ_ e el

o

@i

i =R

48 Concern1ng the mean1ng ot “res]dence see NowTan v Now]an (1971)

8 2 R F. L 67

—

’ Tg . s '\,_' . : i v’ ; s \ [
f;n;ﬂeﬁ Stransgy G Stranskj (1954 P.428g4 G S
Q.* s % i e :
I o G
< o / \ <."‘ \\ ) / o s ) ! ‘/ﬂ"‘
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d/ 'a/ In Canada, the ﬁ1vorce Act prov1des that the court f r any . prov1nce

. ;
L

m the gur1sd1ct1on e1ther on bu>1ness or p]easure495but the_ o i
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- ' 50 . -
1ength of t1me out of the Jur1sd1ct1on is an 1mportant factor. The

',prov1s1on for actua] res1dence for ten months of the one year period
1%med1ate]y preced1ng the pet1t1on has been he]d not to mean the ten
:months of actua] res1dence wh1ch fell 1mmed1ate1y before the f1T1ng of

the pet1t1on, any time’ w1th1n the ord1nary per1od ?f res1dence will suf- . -
5] Yoo o

: f1ce 5

\

Thus in Wpod Q WOod the case of a member of the R C M. P\ in Manitoba
.who was sent out of the Prov1nce for six months and pet1t1oned for d1vorce'
1ess thah 10 months\after his return, it was held that as 1ong as the
pet1t1oner had actua]]y res1ded 1n the prov1nce for\10 months out of the,
':who]e per1od dur1ng which he wa’s ord1nar11y res1dent in. the prov1nce, "he
uneed not have actua]]y res1ded there for the 10 months 1mmed1ate1y pre—‘t
-ced1ng the f1]1ng of the pet1t1on ,But the fo]ﬂow1ng year 1n Ontar1o 1n:u‘f

Hardy v Hardy the pet1t1on of a so1d1er who was sent out of the prov1nce

v1n whuch he Was ord1nar1]y res1dent for part of the year 1mmed1ate]y pre—‘
' i\

‘”fced1ng h1s pet1t1on, was den1ed on the ghound that the per1od of 10 months

;actua] res1dence must take place w1th1n the year. 1mmed1ate1y preced1ng thei'

vtpet1t1on»— even 1f the 10 months was the tota] of severa] sma]]er per1ods

”w1th1n the year ﬁ‘”YV;'s-'-j A “j‘ ffin - tf.f‘_7

It 1s subm1tted that the dec1s1on 1n Hardy v Hardy 1s undu]y res=.. .

"{tr1ct1ve and that the Act should be more 11beraTTy construed 1n order to

*be 1n keep1ng w1th the genera] tenor of th1s enab11ng statute therefore i't

] &

the. dec1s1on 1n Wood shou]d be fo]]owed In Marse11us‘;ﬁ Marse]]us 1t was. t,ff

e 4

1‘f50.>:totoskibv LotosP1 01970)%5 R. F L 64

L

51, “Marsellus v. Marseﬂ]us (1970) 12 D.L. R. (3d) 383; Wood v. wbbd (]96 )
_y2 D.L.R. (3d) 527" But see Hardx v. Hardx (1969) 20.R. 875 .

PN ) x!

- i
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-he]d not neces ary that the 10 months of actua] re51dence fall 1mmed1ate1y

before: f111ng : pet1t1on and that any t1me.w1th4n the per1odgof.0rd1nam§'
. . ) . P Ny
/

residence would suffice. - : ‘ , . ' ’
. o L - . ’

b)‘ The Grounds for D1vorce in Eng]and , Sy

: A peﬁat'on for d1vorce may be presented 1n Eng]and by either party on

3the ground hat the marr1age has broken down 1rretr1evab]y 52 ‘The marriage”

\

jthere 1s consent to the grant1ng of a decree 53

’i Jud1ced and there is no reasonab]e prob%b111ty of reconc1]1at1on 55 Whereﬁ

55 gg,rs,3(2),,,,‘ LR

will be deened to have brolen down 1rretr1evab]y where the pet1t1oner find

it 1nto]erab1y 1o 11ve with a spouse who has comm1tted adu1tery, where .the
other spouse has behaved in such a way that the pet1t1oner cannot reasonab]y
\be exp&cted to 11ve w1th h1m or her where the pet1t1oner has been deserted v

x

Y.
for a: cont1nuous period.of at 1east two years 1%%ed1ate1y preced1ng the

L f1]1ng of the pet1t1on, where the»part1es have 11ved agf;”'

¢

o

, ; e , : , |
It 1s prov1ded that no pet1t1on for d1vorce sha11 be presented before o

‘the exp1ry of three ysars from the date of the marr1age 54 But .an excep-

~_t1on will be made where the pet1t1oner can’ show he has suffered except1ona]
,hardsh1p or that the revpondent has behaved w1th except1ona1 deprav1ty,

“:always prov1d1ng that the 1nterests of any ch11d of the fam11y are not pre— -

&

(..

- 52, .MatrimOnia] Causes Act (1973) c. 18 s. 1(1) '5'9”f oo

53, 5. ](2) See a]so Brom]ey, “L1v1ng Apart“’in‘the LaW'oftDivorce

(“972) 88 L. 0. R. 328. CE T LTS T

\f 54. Matr1mon1a1 Causes Act” (197 T 6.18 343(]);

[
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the court hears such an except1ona1 pet1t1on and conc]udes that ‘there was

m1srepresentat1on or concea]ment ‘of the nature of the case,,1t may dismiss
!

the petition or g4ant a decree wh1ch shall not be made absolute’ for a

| e
spec1f1ed per1od ;56 J .,‘ ' o .
| 1‘ . . /" ) ‘ ! . ‘ | .

/
‘

_): 2

|

The Act provides certain gUide]ines for‘the court when seeking to =
determ1ne whether va]1d grounds exist for. d1vorce "With: regard to marriage

breakdown resulting from the adultery of ‘a spouse, a pet1t7on may not be
o ..

based on th1s ground 1f the parties- 11ved together for per1ods exceed1ng

s1x months after the petitioner 1earned of the adultery.. 57“ But where one

»

party ]earns of the other s adultery and they cont&nue to Tive with - one |
~another for a lesser per1od, in any petition grounded on adu]tery such
period .of cohab1tat1on is to be d1sreggrded in determ1n1ng whether the

pet1t1oner finds it 1nto]erab1e to ]1ve w1th the reSpondent 58

5

'

Furthermore,,1n any petition for d1vorce where the pet1t1oner s

. L

a]]eges that he cannot reasonab]y be expected to 11ve w1th the- respondent

Af the part1es cohab1ted for ]ess than an aggreg@te per1od of Six months
.7;*.)_’: -

per1od of cohab1tat1on 1s to

P after the f1na] “incident . comp1a1ned of, s
ri

be 1gnored in. determ1n1ng whether the- pet1t1oner cannot reasonab]y be : ;f -
\g. expected to live w1th the respondent 59 e i ﬁ?‘ p |
56. i_g.“‘s;3(3').»_\ R o | L
LS. 1dos.20). S / o o v
58, Id. 5.2(2). P Y (R |
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ﬂOn the matter of desertion7it 1s providéé‘that the period of
desert1on is cont1nued even when the deserter is no longer capab]e of

hav1ng the animus deserandi prov1d1ng ‘the court can infer the probab1]1ty

of a cont1nued desert1on had the deserter” rema1ned capab]e of having such
: intent. 60~ In dec1d1ng Mhether there has been a continuous period of de-

r‘n‘r \j

sertion (or 11v1ng apart) any aggregate period of resumed cohabitation

which does not exceed six months is to be d1sregarded but such period(s s) -
can ngt then be 1nc1uded in the per1od of desert1on (or Jiving apart).6T

1
2

The Act spec1f1es that for the purposes of a d1vorce pet1t1on the

l

- term ! 1v1ng apart“ means 11v1ng other than with each other in the same

hou§ihjld,

years, ru]rs of court w111 ensure that the requ1red consent of the. res-

Moreover, when a pet1t1on 1s based on living apart for two

pondent is bas

on proper 1nformat1on and know]edge of the consequences63

of such a etitionf

| C)”‘ Bars-to Divorce in England

~Prior- Jud1c1a1 separatwon 1S 'no ba?“%ohg‘pet1t1on for divorce and
‘the facts used Jin the former case may be aga1n uQEZ‘TB the 1atter The
' court may treat the pr1or decree as suff1c1ent proof of the a11egat1ons in
i the d1vorce pet1t1oh but- tgg pet1t1oner must g1ve ev1dence again at the

_jfyﬁhear1ng of the divorce pet1t1on 64‘ In sucn;a case, .or after an order ex-

5

. ﬁs’o‘f .s.2(4). - o L
‘6‘1"}. Id. vs;'2('5')._-" : | | |
62.. “4d. .;,;2(6])'. . | .
63, 14, s.2(7). ,_ | |
el Tdsse()(2).
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empting the parties from the duty to cohabit, for the purposes af the
_divorce petition a period of desertion immediately prdor to. fi]ing.the
_pet1t1on for Jud1c1a1 separat1on, or such an order, sha]] be deemed to
; 1mmed1ate1y precede the pet1t1on tor d1vorce, prov1d1ng the part1es have

-not~ resumed cohabitation since the decree or order 65

A '

~ The one specitic bar to a divorce"betition is with regard to the
.ground of 11vtng apart for five years. The Act prov1des that where dis-
solution of the marr1age wou]d result in grave f1nanc1a] or other hardsh1p
to the respondent so that in all the c1rcumstances it -would be wrong to
d1sso1ve the marriage, the court shall dismiss the pet1twon 66 Where the
respondent opposes the petition on this ground, if the court considers that
the f1ve years separat1on is the only 1ssue and but for the respondent s
_oppos1t1on a decree would be granted the court must then cons1der the

’conduct and 1nterests of the part1es and of any ch11dren or other 1nterested

67

party It s spec1f1ca11y prov1ded that "hardship” in th1s context

[

sha]] 1nc1ude the 16ss of any. benefit wh1ch would not be lost if the mar-

r1age viere not dissolved. 68

-@" While the Act 1s s11ent as to the trad1t1ona1 bars of co]]us1on or

conn1vance, prov1s1on 1s made for 1ntervent1on’by the- Queen

Proctor who

,.'4(3)'"..

65. 1d. s

ig,«$.5; oo
67. 1d. s.5(2).
68. I_d.f,s.‘s(é,).
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may, as a result of 1nformat1on laid w1th him, show cause why a decree

nisi shou1d not be granted

d) The Grounds for Divorce in Canada

The Canadian“Divoree Act, which cameAinto force on July 2, 1968lrep—
resented an attempt to produce bad]y needed comprehen51ve 1eg1s1at1on on
divorce, which would be app]/cab]e to all of Canada, 69 and to introduce
the new” e]ement of non-fault d]vorce 70 This Act made tt‘c1ear that
whereas it rep]aced all prior divorce 1eg1s1at1on, it did not supersede
vex1st1ng 1eg1s]at1on regard1ng matrimonial causes other than d1vorce 7.

In Canada, a pet1t1on for d1vorce may be presented by either party,
when the spouses are living separate and apart, on the gr&und that there

has been a permanent breakdown of the marr1age 72, The marr1agemw1]1 be

deemed to have permanently broken’ down where the'respondent has been

‘imprisoned for an aggregate period of three’years nn the five years pre— .

v

ced1ng the pet1t1on, or two years when' sentenced e1ther to death or_to at

-

)
b

1east ten years 1mpr1sonment and with no further r1ght to appea], where
the respondent has been gross]y add1ct%%bxo a]coho] or'marcotics for at
‘_least three years 1mmed1ateJy preced1ng ‘the pet1t10n and there is no’

reasonab]e expectat1on of rehab111tat10n“w1th1n”a reasozab]y foreseeab]e ”

per1od where the pet1t1oner has been unab1e to trace the respondent for i
: ST . )

L V-”

©69.. Statuﬁ%ry\authdr1ty is the Br1t1sh North Amer1ca Act (1867).a
: 130 & 31 Vict. ¢.3 s. 9]( ) -(as amended) o 2 ,

70. Mendes da Costa, Divorce in 1 Studies in Fam11x,Law 359 (1972)

'71. " Divorce Act

€. (1970) c.p- -8s.23(2). ¢
72. 1d. s.4(1Y |
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at ]east three‘yéérs immediately preceding the petition; where at least a

yedr has elapsed and the marr1age has not been consummated through the

»

respondent s illness, disability or. refusal; where the spouses have been
living separate and apart for not 1ess than‘three years for any reason
other ‘than the petitioner's desert1on for f1ve years;. and where the

)
pet1t1oner has deserted the re5pondent for at least five years 1mmed1ate1y

preced1ng the petition. 73

Traditional grounds for divorce ere also still speoified 1n‘Canadien
]egis]atioh.> Thus divorce may be songht'on the groond that the'respondent
has commited adultery; has been guilty‘of sodomy, bestiaT%ty, rape or
homosexual acts; has committed bigamy; or has treated the petitioner with
physical or menta1 crue]ty of such a k1nd as to render 1nto1erab]e the

continued cohab1tat1on of the spouses 74

On .comparing the grounds‘for-diyqrce in both countries it oan_be i

" seen that both have adopted the concept of the. "no-fault" divoroe“but | .
whereas in England a divorce maylbe,obtained after the parties have lived
 apart for-on1y'two years if both'consent to a decree, in Canada “the |

3

m1n1mum per1od 15 three years but this may be regard]ess of consent, un-

'1ess the pet1t1oner had deserted the respondent for f1ve years. In both
' Jur1sd1ct1ons however, after a per1od of five years of 11v1ng apart either

spouse may seek a decree of d1vorce regard]ess of who - 1eft whom

26

¢

;
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It is now perosed to look more clos@ly at some of the points of
difficulty which have arisen in Canada concerning particular grounds for

divorc¢.75

[

i) Adu]tery and, Other Sexual Offences

Most of tHeFMOdern cases oq‘édulteny are Cohcerned wfth the standard
of proof required and it may be said that the standard of proof is gener-
ally judged the same as.in any other civil proceedings, that<is; by a
prepondehance of probabi]%ty 76 Thus, ciféumstantia] evidence showiné
intent together with opportun1ty will usually suf%1ce 77 suspicfon is nqt

h. 78 It is to be noted that admission of adu1tery is also not

enoug
enough 73 un]ess there is a confession on oath, 80 so that corroberat1ve
evidence is requ1red 8]. However, in accordance w1th the grav1ty of the

‘ s1tuat1on a heav1er burden of proof may be imposed; for examp]e, where

" the bastardization of an 1nfant is . 1nvo1ved the adu]tery should be proved .

beyond reasonab]e doubt. 82

o ’ e

75. See Khetérpa], supra n:1 at 185; Payne, The Divorce Act (Canﬁd@) 1968

’(1969) y? Chitty's L.J. 249; Rev111e, The D1vorce Act Annota

76. Smith vi Smith (1952) 3 D.L.R. 449; Blyth v. Blyth (1966) Zgﬂ
‘ ?64 (H.L. g Jablonowski v. Jablonowski (1972) 28 D.L. R. (3dY 440
Ont.s. C _ =

g

' 77. Mossing v. Mossing (1973) 31 D L.R. (3d) 770.
78. Dion v. Dion (1973) 3 W. W. R 202.

sh
(el

79. Divorce Act R.S.C. (1970) c.D-8"5.9(1)(a).

80. Veysey v. Veysey (1972) 16 D.L.R. (3d) 239. -
81. Handy v.'Handy (1973) 40 D.L.R. (3d) 485.

82. Loewen v. Loewen (1971) 2 R.F.L. 230 (B.C.S.C.). "

o
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Nhehe h petitibn is basodbon adultery, the effect therecon of the
petitfoner's adultery is not yet clear. In Delaney v. De]aney
petitioner's adu]tery was held not to be-a d1scret1onary bar wh11e in
Ellis v. 11_§?4 it was assumed that it was, on the basis that the

pet1t1oner s conduct was one of the cr1ter1a govern1nq exercise of the
court s d1scret1on - But K}]esky v. Ka]eiky 1nd1cates that if the court
f1nds that the marriage . hdS broken down 1rrevocab1y, the petitioner's \

~adultery will not be ‘considered a.bar.%¢"

Of interest is the fact that arttficia1'inseminatﬁon With the seed
of a donor without thc husband S consent is not he]d to amount to adu1tery

in Eng]and But it has been held in Canada that such artificial in-

sem1nat1on is adu]tery on the ground that the essenéé of adultery is not

the - mora] turp1tude but the 5urrender of the_peproduct1vé'powers and is

6‘

thus an 1nvas1on of the mar1ta1 r1ghts of husband and wife. 88

~

It will be noted that since the Canadian Bixgiié’ACt either.husbahd

83. (1968) 1.D.L.R. (3d) 303 (B.C.S.C.).
84. (1968) 2 O'R. 843 (C.A.). o P N .
85. (1973) 38 D.L.R. (3d) 181 (Ont.H.C.). N

86. 'L1kew1se with regard to the pet1t1oner s de]ayrih fi]ingva petitiOn:\\' Ve

Handy v. Handy supra n.81. o : &
87. Maclennan v. Maclennan (1958):S.L.T. 12 (Court of Session, Outer - _BX:'

‘House).
- 4 e el . - ~

88 Orford v. Orford (1921) 58 D.L.R. (Ont.s.cC.).
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or wife may petition on any of the sexyal offonces.89 It is clear in

Canada that a husband may not be quilty of rapc of his w1fe,90 and

whoLher the reverse is poss\b]e is not known. It has been held in Eng]and
that a husband may be qu11ty of rape on his wife where a separat1on ordo

91

is in force and that in cases of sodOmy, best1a11ty, rape or homosexua]

‘actS the respondent need not have been chargeﬁ’and found quilty in cr1m1na1
92 |

proceedings. With’ regard to homosexual acts, they wou]d seem to 1nc1ude
- acts-of Tesbianism. 93 = . *\\\\\ _
. \ . \\\\
\ ‘ . . i \\\\\
- \\\ " ‘ » \\
i1)  Cruelty ~— | | |
. ,’\

As has been seen early in this'seoE?Bh§\ihe\iein\“cfue]ty“ has :

“ happily been'removed from English divorce iegis]ation-bo it has been - .

iv retained in Canadaf together with the mu]tifode of'interthezgz?oﬁ§\ang\
x\arguments arising therefrOm., The Canadian Dinrce Act QUaiifies the te;;\\\\\\\\

by providing that-the cruelty must be of such a kind as to render intoler- |

able the continued cohabftation of the spouses;Q4

The d1ff1cu1ty w1th whﬂeh\Ehe\Canad1an c0urts were confronted after

the D1vorce Act was whether to ﬁ011OW\the oYd common ]aw view of cruelty

95 ‘that fhere must be conduct caus1ng“

/

‘as enunc1ated in Russe]] v. Russell,

89. Divorce Act'R.S.C. (1970) c.D-8 5.3. -
90. Criminal Cbde R.S.C. (1970) c.34 s.143.-
91. R. v. Clarke (1949) 2 A1l E.R. 448. |
92. T.v. I. (1970) 10 D.L.R. (3d) 125; G. v. 6. (1970) 16 D.L.R. (3d) 107.
93. M. v. M. (1972) 24 D.L.R. (3d) 114. |

94, $.3(d).

B, ) : S

95, (1897)°A.C.395.

K



danger to life,

272

v

Timb or health, bod11y or mentally, or reas onable appre-

- hension thereof, causing further cohab1tat10n intolerable, ot* whether to-

follow the wider interpretation in the 1eading case of Za]esky V.

Za]eskng

In the Za]esky case it was held that there was no need to consider whethcr

the rGSpondenL S conduct had met the cr1ter1a enunciated in Russell v.

Russel] and that by the “1nto1erab1e“ clause of the Divorce Act Par11ament

had intended to redefwne the conduct required to const1tute cruelty.

Khetarpal contends

@

approval of every prOV1ncev1n Canada97

that by now the dec1s1on in Za]es_y has met with the

so that,the required e]éments for

divorce on this ground are misconduct of a grave and weighty nature

amounting*to crue]ty,

key factor.

with intolerability of continued cohab1tat1on as a

It may also be noted here that intent to IHJUPE is not now

98. . : R

a prerequisile ‘to cruelty. .

\\\In attempting
to cruelty as just
' “grave.and weighty
abiTity" should be
it 1ooks-as‘1f*tne

- approaches.

“An attempt to

to ascertain whether the‘respondent‘s'cenduct amounts

defwned the cruc.a1 quest1on arises as to whether the
nature” of the acts comp1a1ned of and the "1nto]er-

assessed subJectlve1y From the decided. cases so far

courts try to arr1ve at a happy mean between the two

e
G »
: i

1

‘ N a
lay dOWn gu1de11nes for determining crue]ty was made

W1nnex_v. w1nney and We1ss V. We15599 from wh1ch one\
B 4

in Lacez v.. Lacey,
96, (1968) 1 D.L.R.
97. Supra n. 1 at 188,
1 98. ﬂaﬁt1e V.

99.  (1970) 1 0.R

B

(3d) 471. ‘ , e

4! - -

Hattie (1971) 3 R.F.L. 324. ' B SR
. 279. o [
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can .discern an attempt to deal with the objective versus the subjective

s

issue. [t was there he]d that oach case should be determihed on its own -
merits the question being, “Is the conduct of this spouse to that other
Spouse cruelty?" While this question indicates a subjective approach, the
need for a certain degree of objectivity was apparent in other guidelines

which required that for acts to ‘be grave and weighty they must in fact be

§

insufferable and unendurable; that the acts complained of mus t be more
* than illustrative of marr1age breckdown or, 1ncompat1b111ty 6f the parties;
that the ground of cruelty nust not be used as an avenue to qu]ck d1vorce

1n cases where proof of some of the other grounds was 1nsuff1c1ent because
[o4

proof and corroboratlon must be requ1red and subJectTve ev1dence of hurt

I3

feelings would not suffice. e

o <Q . ' . . b‘\\% ’
. . . .

Subsequently 1in Austin V. Austin100 and Durant V. Durant]O] it was

ruled that the actual nature of the respondent s conduct was not as 1mpor~ }
tant as the effect of. his acts on the petitioner. But thls_subﬁeftﬁve'view
has- been tempered by other Canad1an cases where a stand has been taken

aga1nst broadening too far the ground of cruelty for d1vorce and where

o

'J the conduct comp]alned of appears to have been measured obJect1ve1y 102

o

It therefore appears that while the conduct comp1a1ned of will: be con-

s1dered in the 11ght of - the persona11t1es of the 1nd1v1dua1 part1es,

o

whether the conduct would a]so be cons1dered as grave and we1ghty and

o

¢

1nto]erab1e from a genera] po1nt of v1ew will also be of considerable

1mportance ,_' _ o T S

. 100.7(1971) 130.LR. (3d) 408, o R <

'?h'loi.a(i971) 22 D.L.R. (3d) 48s.

: QHD - Anderson v. Anderson (1972) 29 D.L. R. .( 3d) 587 Baker v. Baker (1972)
j]?‘ . 5 R.FIL. 358; Harks v Marks (197]) R.F.L. 339 - .
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Examples ot the kinds of conduct found to conslLitute cruclly are

[oA]
repeated acls of physical v1010ncu;103 104 nlcohol1uml(’r

. e 06 L . ) - 10;
and Lexual 1nc0mpat1b111ty,] *and various combinations of these. /,m

mental cruelty;

iid) Pﬂtmanent Breakdown of Marriage
As has bden %een, add1t1ond] qrounds may be pres ented on a petition
for divorce ptovxd1nq hu band”and wife are 11v1nq separate and apart dnd

it can be c1g1nmd that as a result of these grounds there has been a
permanent bredtdown of the marriage. The most controversia1 of these '
g:eundq prov1des for d1vorce whero 1mmed1;te1y preced1nq the petition,

/ the part1es have been 11v1ng separate and abart far not .less than three , .
years for any re;;on other than the pet1t1oner S desert1on for f1ve years, ﬂ

or where the pet1t1oner has deserted the respondent for not less than

o By s o Lo . - iR

103 Fe]dman v. Feldnan (1970) 14 D.L;R; (3d) 222; Horne v. Horng«(1972)

R 394 ng;_v Vogt (1 70) 3 N.S. (2d) 2257

o

104 Burton v. Burtoh (1972) 8 R.F.L, 272, where the w1fe S constant
: r1d1cu11ng markedly affectéd the husband's health; El1ls v. Ells

(1970):2 R.F.L. 186, where the wife's denigration and be11tt11ng'
of .her" “husband® 5 work affected his health} .Farden.v. Farden .(1972)_

3 R.F-L. 315 aff'd. 8 R.F.L. 183 where the husband's excessive - ;

- fault-finding- undermined the wife's confidénce and her fealth; - » e
Cridge v. Cridge (1973) 12 R.F.L. 348 where held that mere 1ntom— e,

pat1b1?1ty w111 not suffice. iy
. ’ . e 3 o )
105. Savelieff V. Save11eff (1973) 35 D.L.R. (3%) 364 - where addiction> to T
“alcohol held not sufficient to bring within ‘this spec1f1c ground for
divqrce but—uas suff1c1ent to constitute cyuelty : 8

106. Hock v. Hogk (1971) 4 W. w R. 262, where. the w1ﬁe s excess1ve sexua1 o :
¢ ~  demands precipitated psychosomatic 11]ness in the husbandy but see
Ston v. Slon (1969) 2 W.L.R. .375 where held: that wheré there was
refusal of sexual 1ntercourse proof of injury to hea1th was not =
~required, and Ebenal-v. Ebenal (1971) 20 D.L:R. (3d) 5 ;/where,, S

refusal of sexual intercourse was not held" suff1c1ent for cruelty .
¢ 1n the absence of other comp1a1nts e : . .
d - S z . / : o e :
s, &7 -
107. For a more comprehens1ve 11st of crue]ty cases see Kheé;rpal, supra'”” Sy

m.1 at 197, Rev111e, sugra n. 75 at 23 S /#*' : .r ~



The phrase ”separate and apart” 1ends 1tse1f to var1ous 1nterpre—

‘_ tat1ons but 1t appEars ta: be estab]1shedvthat the\words “separate”. ‘d.5

Uy

.apart“ are to be construed d1saunct1ve1y, that theze must be a- w1thdrawal\'

from the matr1mon1a] ob]1gat1on w1th 1ntent to destroy the matr1mon1a1

t

"'-consort1um, that an animus ;_parand1 p]us a factum of separat1on are *

t-essent1aT so that the part1es may be phys1ca11y separate for Lan long t1me

j5w1thout qF1ng separate and apart" w1th1n the mean1ng of the sect1on A:~,

1ook at some of the casgs,may—serve to 111ustrate the mean1ng attr1buted
:,to th1s sect1on by the courts : *'».,f_ ;’{: »; IR §a‘,
5 "f.: T '. . T 3 '
: " , .169 <
In Dorchester v, Dorchester

: where a w1fe had been hosp1ta11zed for_

f:more than three years the. husband f11ed a qet1t1on under sectﬁon 4(1 (e)( );ff'
“hconc]ud1ng at that t1me that the matr1mon1a1 re]at1onsh1p had been des—
S a8 N

’;troyed Hns pet1taon was refused for wh11e there had been a phys1ca]

separat1on 1t was he]d that the consort1um had not been destroyed for the :

‘~

</
!requ1red perlod But 1h\Ka11we1s V. Ka]]we1s, where the pet1t1on was

'granted 1n anofher hosp1ta11zatron case, 1t was he]d that the menta1 ele—

ihment of desertaon ugs not requ1red that separat1on was a fact rather than

a state of m1nd 110 In contrast the ear11er case of Kennedy v Kennedy
-3i08f_D1vorce Act R S C (1970) C. D 8 s, 4(1)(e)0'=\>‘51u>' ;f”y-
'_doéf»(1971) 19. D L. R. (3d) 726 '4~9f::,y- s _el_;,'-’f"jfii ”i-_b:j_éugf.

S T10L (1970 12 D.L. R (3d) 206.  See. also Brinnen v. Birinnen (1972) ;
L .28 D.L.R. (3d) 110 where held, in a hosp1ta11zat1on case, *that. the |
Zf-consortlum had ‘been destroyed by c1rcumstances beyond the contro]

. of the part]es. e Lt L N

e

LN B v ot E [ i B .
. o o ! 5L A L Sl

.f1]]§f(1968) 2 0. L.R: (3d)fao§f“}g,, R R

et

111
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‘\:ff*had he1d that not only was’ the stgﬁe of m1nd an essentla] factor but that "

}' "”:both part1es must have 1ntended to end, the matr1mon1a] consort1um befbre
©a pet1t1on cou]d be brought under sect1on 4(1)(e)(1) Happ1]y this v1ew .
o . ’
4"was not fo]1owed by the” Canad1an courts”2 and 1n Lachman V. Lachman”3

1t was held that th1s sect1on was/appnbpr1ate whene on]y the pet1t1oner had

reJected the consort1um prov1ded the marr1age had broken. down as a resu]t
- \ ©
vIn these'ho§p1ta11zat1on cases it TS c]ear that whe(e\;he pet1t10ner con-

‘,_t1nues to v1s1t the\Fespondent mere]y through compass1 n, 1 the pet1t1on is

-'not pregbd1ced thereby ]14""“—f_f%;TfT%f*;"-‘: ‘ “\;%g if;'{; -

o . .1 S

]15

tifFoote V. Foote to ean that the part1es were not 11v1ng ”separate ando\ -

apa§t“ w1th1n the mean1ng of th1s\sect1on but Khetarpa] is of the v1ew '
! \\\
'that an 1so]ated act wou1d not 1nte&rupt the separat1on pergod ]]6

h‘"Furthermore, the cages show that the part1es may st111 be 11v1ng under ‘“f
vone r@of but 1f the matr1mon1a1 re]atwonsh1p has been destroyed they are’

' deemed to be 11v1ng "separate and apart“ for the purpose of . th1s sect1on 117 o

. »

,y'“vlllzaqsee Khetanpa], supra n.T at 205

2%\ i’ 113;1(1970) 12 D L.R. (3d) 221 ,/”‘f7 SO R R N
114;;N0rman i Norman (1973) 12 R, Fil. 252, ';a»,?f : R

: e DR
]15:.(]97]) 1 0.R.. 338 ‘See.also D1m gg i0 V. D1m aggio (T971) 4 RLF.L. 3. -
"ﬁ'.;;\ - For cr1t1c1sm of "this. hard view see- Mendes da Costa, 1 Studies in

~\,. ‘Canadian Famtgy Law ‘at 491 and Eekelaar, am1]y Law (19 ZijA S Cal.

SN\ 23T at 284. . '
o 116\\ ugra n:l at 203 = hjf' Qi v" B

117 §m1th v..Smith (1970) 74 W.W.R. 462; Kobayash1 VL Kobayash1 (1972). e
' 2§§D L.R: (3d) ‘119. - Where the matr1m0n1a] re]at1onsh1b Was . not. .~

destroyed sed Foote. v. Foote (1971) 1 0.R. 338; Burt v’ Burt (1972)"
. 24D.L.R. (3d) 4973 Compton v. t£0mpton (1970) 1 N.S. s// 2’7‘827




bl . . : ] o

It wou]d appear that where the pet1t1oner has re;écted the consor-
t1um,,but for reasons other than an enforced separat1on such as. hosp1ta]-‘
 1zat1on of the respondent the pet1t1on must be brought under sec- : T'
't1on 4(1)( )(11) wh1ch 1s the ground of the pet1t1oner s desert1on for -
hot less than f1ve years Th1s refers to desert1on, not in the sense of "

'.matr1mon1a1 fau]t but as, evwdence of marr1age breakdown : A sRouse has ~

been he]d to be in construct1ve defert1on for the purposes of section

]18

‘»4(1)( )(11) by reason of cpnt1nued refusa] of 1ntercourse, ~ where the.?

husband 1eft after be1ng ordered out: because of f1nanc1a] 1rrespon51—‘

/
rb111ty]19

a

121 the husband pet1t1oned under the ear]1er sec~”

“In- March v March

277

and where the” w1fe 1eft because of the husband S, 1]]treatment 120

Vt1on 4(1)( )(i) but because he was 11v1ng w1th another woman the appro— f“’

¥ >

.f'pr1ateness of th1s sect1on was~quest1oned However, 1t was be]d that the

. _/

‘under this: sect10n’and, moreover, that wh11e the pet1t10ner must show he

//

_’>was not in desert1on,\he need not prove such on the part of the respondent

N R v’ '.,.r’ . . ) . ‘v“
R L P ; ; . L e s L o . [

o e) Refusal of a Decree in Canada
SRS R N
R "])f_ Consent of the Part1es‘ T

\

";pet1t1oner 11v1ng w1th another/woman d1d not of 1tse1f prec1ude a pet1t1on

:‘The Canad1an Divorce Act prov1des\that it sha11 be the duty of the nJZ;*

118 McMaster V. McMaster (1968) 69 D}LQR{-(Zd).404if }?v 7"
‘Qy\ R - : f"‘y :

9. Naumoff v.. Nauroff (1971) 2 0R. 676

120, Struk v.' Struk (1
210 (1971) 2-0.R '

0) 1¢ D.L.R. (3d) 630.
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court to refuse a decree wh1ch ds based so]e]y upon ‘the consent, admissions
or deﬁau]t of e1ther one or both of the part1es 12%
[

a

i) Co]1usion o 'g : e Voo

Pe

It 1s a]so provided that a decree sha11 be refused when the court 1s_

'satﬁsf1ed that there has been co11us1on in present1ng or: prosecutang the c;;

123

pet1t1on Co]1u51on is def1ned in the D1vorce Agt124 as any consp1racy e

to. dece1ve the court 1n Wh]Ch the petitioner: part1c1pates in order to

125 But the co]]us1on w111 not 1n?
P

c1ude any arrangements made between the part1es for separat1on, f1nanc1a1

| 1nf]uence the Qutcome of the pet1t1on

: support d1v1s1on of broperty or custody or care of ch1]dren of the
> | K
126 - T

s marrlage o L o ' 'yd ~"; AR ‘i“L
A common examp1e of c011us1on 1s where the parties . agree that the
respondent w11] comm1t adu]tery 1n order to’ prov1de grounds for d1vorce\\
But where the. pet1t1oner 1ater ]egrns of such a. scheme, the pet1t1oner
cannot be he]d gu11ty of co11us1on if not a: party thereto ]27 Wh11e an:
B ' ' :

& -

4122.'DivorceiActiR.S Ch (]970) c.D- 8 s- 9( )(a) ,

d]éB. Id. s. QCﬁ kb Co11us1on app11es to pet1t1ons on any ground See" S

- also. Soplnka, The D1vorce Act, 1968 Co]]us1on Conf1ned (1969) Can.Bar.. =
Rev. 31. - S B 5 - ;

1124.;D1vorce Act R.S. C (]970) c. D 8 s. 2( )

]255 The def1n1t1on in Noble v. Nobe] and E111s (Nna 2) (1964) P 250
K st11] ho]ds that a co]]us1ve barga1n is one.y1th a. corrupt 1ntent10n

126.‘Tann1s V. Tann1s (1970) 8 D. L R (3d) 333 .ﬂ

L

127, Milne v. Milne (1970) 1 0.R." el e e
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_agreement by one ‘spouse, to 1nst1tute d1vorce proceed1ngs at the request

of the other may not be - a co11uswve agreement ]28 a\pet1t1on w1]1 be co]- /

‘ I
_1us1ve if a barga1n is struck so that the pet1t1oner does that which

129

otherW1se he or ‘she would not do; for examp]e, an‘agreement that th

- "B \

petmt1on,w111 not be defended 1f the pet1t1oner foregoes mamtenance130

‘”dr that "the pet1t1oner, 1f she brought an act10n, wou]d thereafter re-

i
ce1ven1ncreased ma1ntenance 3]

/

The word1ng of the Act p]aces a duty on the court‘to sat1sfy 1tse1f A

that there has been no co]]us1on which has meant that the burden of prov1ng
“the absence. of co11us1on lay w1tn the pet1t1oner The Ontar1o Court of _

Appea] however has 1nterpreted th1s sect]on to mean that where the ;e

~

'pet1t1oner 1eads no ev1dence qn th1s po1nt\the court must sat1sfy 1tse1f

~&s to the absence of co]]us1on and make .an; aff1rmat1ve f1nd1ng that there
' was such co11u51on if 1t w1shes to refuse a decree on th1s ground 132

B

128. Prockiw v. Prockiw-(1948) 4 D.L. k 140. But see Campbe]] V. Campbe11
S (1969) 2 D.L.R. (3d) 708 where a1though an agreement as ‘to division
~of property was held not to be. co]]us1ve, the court refused to
approve it because it conta1ned a covenant by one party to commence
divorce proceed1ngs ; o

'129;“See Sop1nka, supra n.123 at 37 for the view ' that the ta1nt of
. collusian should now be" ‘removed from such “agreements in view . of the
©.hew concept of marriage breakdown and the decreas1ng 1mportance e
attached to.the matr1mon1a1 offence. . : : T

\\

( . ‘n ) ‘ . .o
A 4 - 279 -

e

- 130. Hodgins v. Hodgins (1942) 0.R. 243 | j. SN T
13P. Scott v. Scott and Pfeil (1946) 0.R..832. R |
132, Schuett v, Schuei% (1970) 3 0.R. 206. e e

. o . g R : . -\;}il
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Ciid) Condondt1on and Connivance

The D1vorce Act further prov1deb ihaL 1t will be Lhe duty of the s

| 133

court to d1sm1ss a pet1t1on under sect1on 3 of the Act unless sat1sf1ed

ay

that ‘there w&s no condonat1on or, conh1vance on the part of the pet1t1oner,‘

o

and un1ess the court was of the op1n1on that the puh11c 1nterest wou]d e

P

be better served by grant1ng the decree 1% Any conduct that has been
condoned now can not/ge,ﬁev+¥ed $0. as to constltute a ground for divorce
]if\and the Act expressly provides that ’kor the purpose , o

of deierm1n1ng condonat1on, ahy resumpt1on of. cohao1tat1on dur1ng any

under sect1on 3

s1nq1e per1od of 90" days w1th reconc111at1on as 1ts pr1mary\purpose ‘ .
136 g o e - - P

[N

\.sha11 be exc]uded »

. ° Sh‘
S]nce the D1von£e Act does not g1ve a def1n1t1on of condonat1on,’

jﬁM\common law 1nterpretat1on of the term 1s st111 re]evant " The three‘
basic e1ements in condonation. are. deemed to be knowledge of the offence,,

-forg1veness of the offence, and a re1nstatement of the offend1ng spouse R

B

. to his or her former pos1t1on Forg1veness need not be in the ecc]es1-u
4 b L
ast1ca1 sense but suff1c1ent to enabWL reconc111at1on to take- pTace 137

133.,Adu1tery, sodomy, best1a11ty, rape. or homosexua] act b1gamy or

crue]ty : . - - \
_‘134L D1vorce Act R. S C (T970) c.D—8 s.9(1)(c); : g
© 135, 1d. s 9(2). R R L e : o)

136;v1d. S. 2(d)§ But this- does not mean that cohab1tat1on in. excess of
o .90 days is therefore condonation, E1narson v. Einarson (1970)
20 .D.LYR. (3d) 126. : ’

o : R
6 o

| 137.vh1e1sen v,’Nie1§en=et.a1;'(1971):L~0.R. 393.“.‘.*.‘k :
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2 i ‘ - : Nﬁhs/ PR PR e
~ The reconc11)at1on’must be full and mutual and there must be full know

-

ledge of aT1'the:tacts at the time of forgiveness.139 ‘

! " As to whether sexual 1ntercourse subsequent to the matr1mon1a] offence
{

w1]1 const1tute condonation it has been he]d/that 1t w111 not of 1tse]f

\ 140

' const1tute condonat1on Converse]y, there may be condonat1on where

!

"thehe is a resumpt1on of the consort1um but without 1ntercourse 141 The
tESs\gs whether or.not reconc111at1on had taken p1ace, 1ntercourse after

: .reconc1]1at1on w1]1 be condonat1on but not so 1f there 1s no reconc111—‘

142°

at1on It is to be noted that the prov1s1on prec1udqng condgfgljon

where there is a resumpt1on of cohab1tat1on for a single per1od of n1nety
;days is- expressed to be. pr1mar1]y w1th a view to reconc111at1on so that 7 I

'1ntercourse dur1ng such cohab1tat1on but before reconc111at1on ig: ach1eved

143

15 not condonat1on Th1s 1s a d]fflcu]t area because 1t would be -+

norma] for an opt1mist1c spouse to- say there had been uncond1t1ona1 FBra

' g1veness but after a period of resumed cohab1tat1on 1t was d1scovered

that this was not so. - s : R T
' v¢§_‘7T__“4‘“_**——“————f¥~——w%>
I3 . . ’ . . . E V * : . )

W1th regard to the prov1s1on concern1ng resumpt1on of cohab1tat1on‘

X3

-‘for any s1ng]e per1od of 90 days there are two 1nterpretat1ons firstly, -

-

e]38 Thus n Einarson v. E1narson, supra n.127 where there was resumed
cohab1tat1on for more than a year the court did not f1nd cohdonat1on.

. . °~ 3

139. Herbert v. Herbert et a] (1936) 3 D L.R. 441 (C.A.).

140. Gnandy v. Grandy (1972) 26 D.L.R. (3d) 359 MacDouga]] v. MacDouga]]
. (1970) 3-0.R.680. - _ , |

141, T1ngey V. T1ngey et'aT. (1970) 3'O.R.‘179; Robinson V. Robinson -7
‘ 'f(1968y'C C.L..20. T ' - - -

142. Stevenson V. StevenSOn (1Q70) 2 R.F.L. 89. .

143. N1eTsen v. Nielsen (1971) 15 D.L.R. (3d) 423 This pr1nc1p1e appgles
© even-if resumed cohab1tat1on is after the decree n]ST&B\pwn v. Brown
(1971) 15 D.L.R. (3d) 382




282
] (-

that there may be several separate periods so long as each does not

exceed 90 aysM4

and secondly, thatwtherc can be only one period of -
attempted,recomci11atioh o) that several periods totaTling Tess than 90°
‘days would be outside the ect1on and the second per1od would const1tuLe

gondonation. 145

It is suggested that this Tlatter view is undu]y severe
and thereby f11es in the face of “the" genera] tenor of the Statute, one of
. the a1ms of- wh1ch is to promote and assist reconc11|at1on wherever pos—

S1b1e It 1s therefore recomnended that the’ former v1ew be fo11owed ¥

~

The prov1s1on that the court may still grant a decree 1f in thq pub- /
11c 1nterest to do so, even where there is condonat1on, makes th1s bar a

d1scret1onary one. Xésyto what 1s.meant by "public interest" the Act is

146

-silent. HOwever, the criteria 1aid down in Blunt v. Blunt for determin-

o

1ng what 1s in the pub11c 1nterest appear to be fo110wed 147 These cr1ter1a
‘to be cons1dered are the pos1t1on and 1nterests of the ch1]dren of t |
fam11y, the-interests of any third party w1th special regard to the pros- i
pect of marr1age between the err1ng spouse and that third party; the

- Lo

a

144, Cherniski y: Cherniski (19771) 16 D.L.R. (3d) 606.

145. Armstrong vo-Armstrong (1971) 3 O.R. 544. . e

146. (1943) A.C. 517. o S _ .

- 147. Payne, ‘The Divorce Act (Canada) 1968 (1969) 8 Alta L. Rev. 1 at i
263 Saxton v. Saxton (1973) 3 W.W.R. 219; Nielsen v. Nielsen

supra n. 143 A]]an v. Allan (1971) 25 D.L.R. (3d7'253 R

I
03

. ‘ ' . . / ; D
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F

prospect of roeohci]iation;*tho interests of -the petitioner - especially

if.remarriage is dOQIFOd, and frna11y, the 1ntcre9ts of the commun1ty at

3 i

1arge by attempt1ng to balance the d051rab111ty of. uphold1nq the )ant11ty

of marrigge on the one hand and; on the othcr,‘the soc1a1 ton>1dorat1on

wh1ch makes it contrary to pub]1c po11cy to "preserve a comp]eto]y broke

N
marriage. - . _ g

. ' . . L | .
"It wa])be noted that while the Divorce Act has expvess1y provided.
\ ~y

thaR conduct which has. been condoned cannot be rev1ved the courts have

El

S0 1 terpreted this prov1s1on as to enable the pet1t1oner refer to con- A
doned} acts of crue]ty in order to’ exp]a1n Cub equent acts wh1ch, wh11e

"not amounting to crue]ty in themse]ves, have then *been found to const1—> .
P
tute crue]ty when cons1dered in the 11ght of the prev1ous condoned acts ]48

0
\.\\ i

4 - S -
The above remarks concern1ng condonat1on a]so apply to connivance. p

/

o
Tpé essence/éf conn1vance is a corrupt 1ntent1on on the part of the é‘&

)

. pet1t1oner who must have express]y ot 1mp11edﬂy consented or w14fu11y
: contr1but d to or he]ped promote the matr1mwn1a1 offence ]4? Nor%a]]y
‘ conn1van e precedes the offence but when an adu]terous association 1s
‘a continuing one, later acts cannot “be severed from ear]ier ones and the

pet1t1o er, un]ess he or she can show no causa] connection” between the ‘)
-8 ] .

- v
4

¥

148. Crbft v. Croft (1969) 10 D.L.R. (3d) 2675 Olson v. Olson and Lazich
(T 71) 3 W.W.R. 506 Jaworek1 V. Jaworsk1 (“@73 34 D.L.R. (3d) 44;

149. Maddock v. Maddock (1958) 0. R 810. In ng v. May (1952) it was
heﬁd ‘thet there will not be connivance where a spouse, having -
reasonable cause for suspecting adgltery, watches the other Spouse.
Wwith a view to co]]ect1ng evidence. Moreoever, a pet1t1oner s not

obliged to stop an act of adu]tery, F]eet v. Fleet t/ii;) 26 D.L.R.

(34} 134, - o
~ ' q
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carlicer and Tater acts, iy dovmod fu’havv fonnind also at' the ecardior

.
1507 - -
acts. fuvthovmo:o, wﬁwro a spouse has (Onn1vvd at the conmencement, ar
P ]b]
an ddU]tClOU% dﬁh0(1dL10n, (OHNIVdHCU 15 pronumvd tvqardlnq later acts
! .
. ‘ \ ‘ v L ~
B ' ) ; B M £
™~ ‘ \ 'l . y

iv) Expectatiop of Ro%umod Cbhabitation
In pet1t1ons where Lhe gJound is mard1dqe breakdown under section 4

of the D1vorce Act, 1L is Erov1dcd Lhat\1t 1s the duty of the court to

"
, refuso‘a decree where tpbre\196a reasonab]o oxpoctatwon that the ?art1c
w1]1 resume“c0hab1tat10n w1qh1ﬁ.a xeasonab]y foreseeable period. 152 Both
153

.spouses must be w1111ngiotherw1ge this sect1on may not be 1nvoked
o : N

i
\

,‘,’ v) Fam11y Interests Pre]ud1téd

Aga1n the cgymt has a duty to- refuse a decreg undgr sett1on 4 on

°w  Tie ground of marr1age breakdown if it would have a preJud1c1a1 effect

on the mak1ng of reasonable ma1ntenance arrangemehts for ch1]dren of

) 154

the marr1age This prov1s1on makes it 1ncumbent on the court to take

,the 1n1t1at1ve, 1f necessary,,1n cons1der1ng the effect of a decree on a

155 -The court must a]so refuse a decree based on marr1age break- -

N o

150. Gipps v. Gipps (1864) 11 E.R. 12305 Churchman v. Churchman (1945)
P.44; Godfrey v. Godfrey (1965) A C. 444 »

ch11d

(151, Yanosheiski v. Yanoshewsk1 (1973) 40 D.;.R.‘(3d):461.

152. D1vorce Act R.S. C (1970) €.D-85.9(1)(d):

» L : ‘
153, Paskiewich v. Pask1ewicﬁ‘(1968)_21D.L.R. (3d) 622.-

\ - . s ' e .

154. Divorce Act R.S.C. (1970) ¢.D-8 s. 9(1)(e), . : R

155, Davies v. Davies (1969) 3 D.L. R. (3&) 38]§ Wallace v. Wallace

(1973) .2 wTWjRT'7 3.

4



d

v . ! B
down under section 4(])(u)l)h where to grant. the decree would be unduly.
harsh or unjust Lo either spouse or would prejudicially affect the makling

1 o " " .
' .

. 1457
of reasonabte maintenance arrangements. ) y
'7,1‘ ) ' .. : .
}
« " As to what would be considered "unduly harsh and unjust", 1n‘)

» r‘ C . .
-4QQQ§}pnp‘v. QOnsﬁpppjgd it was held that the stdndard should be a subjoc-

“

Live one and that there must be hardship or injustice which went beyond
' . L} » B
norma],cgnsequcnces‘that Vs, the onus was on.the respondent to show Lhat
) )
there would be hardship and injustice which wemt beyond those COASQQUCHCCS
| B e .

whibh would normally flow from the loss of married woman status. Ip/may
- : Yo,

- be-noted that the loSs of pension rights to a respondent wife is ysually

159y Lachman' v. nghp@g160

considered -a normal consequence of divorce.

the Ontarid Court of Appeal reversed Ja\bap1ier decision which was to
»

}efuse_a decree on this ground because the petitioner intended to remarry

L%

;f]SG. Sec. 4(1)(e) provides for a petition on marriage breakdown wheré the
. spouses arg living.separate and apart for not less than 3 years for
any reason other than the desertion of the petition& for not less —7

than 5 years. / x / 5
. i ’/ . . | ‘ 7
157. Divorce Act R.$.C. (1970) ¢.D-8 s.9(1)(f). : : /
. ' . P’ ) ' T J
158. (1969) 2 0.R. 765. ’ _ S /

159, Smith v. Smith (1971) 1 W.MW.R. .409; See also Bigelow v. Bigelow
' (1972) 22 D.L.R. (3d) 729 where a decree was allowed and .an elderly,

sick wife Tost pension rights but this was held ‘not/ prejudicijal :

, because she could go on welfare. See also Savage v. Savage

(1971).16 D.L.R. (3d) 49 where a decree was granted on condition
B that the respondent receive half of the petitioner’s army pehsion.
: Ut see Williston v. Williston where a decree was refused urjder
his section because the innocent respondent wife woul havi lost
War Veteran pension benefits and maintenance of a,chiiﬁswou d have
been prejudiced, (1972) 30 D.L.R. (3d) 746. / '

160. (1970) 3 0.R. 29. ' [

.

-

/

y
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and he could not support two women,  On appeal the dec ree wan allowed on

the ground that to rule otherwise meant that only the rvich were entitled
, <
Lo a dXVUrcn where the support of a new wife and a formor wife were in-

volved. .

a

)  Court's Duty to Attempt Reconciliation

i) In England ‘ ) - | .
. . ~ ke . . - N . 4
- The Matrimonial Causes Act makes provision for the saetitioner!
. \ -
splicitor to certify that he has discussed the possibilitly of reconciliation
: -

with the petitioner and advised him or her of the names and addresses of

161

W
proféssional marriage counsellors. Fuvthermorv if at any stxqo of

-

the pﬁ%coodlngc there appearsg to be a reasondb]o p0§a1b1]1ty of recon-
¢

ciliation, the court may ad30urn for such period as it thinks fit with a

view to aiding such a reconcih’ation.]62

ii)  In Canada
o The divorce Act imposes a duty on the legal advisers of tHe parties s
to a d1vorce action,to draw the latter's attent1on to those sections of

the Act which are aimed at assisting reconci]ation;m3 to advise them of
}
. marrIage counselling fac111t1es and to d1scuss the possibility of recon-

164

c111at1on A]] pet1t1ons must be endorsed accordingly by the peti-

165

t1bner s legal adv1ser A duty is alsp imposed upon the court, prior

AS

161. (1973) ¢.18 s5.6(1). - :

162. 1d. 5.6(2). | |

163. These s;ctjons are-2(d), 9(3)(b), 9(1)(c), 8(1), Zf; 9(1)(d).
'.164.“R".s.c..,<1'970) c.D-8 s.A1). -

1657 1d. s.7(2). . . ;

—— - - L4



L)

Lo the hearving of the evidence, o ascertain from Lhe Partive what iy the

. . R . . . ‘ s . e . P . 4 »
possibility of reconciliation. At Ay tage in the peocedding,, 11 it

dppears possible that o réconc liatdon might Fiee ettected, the cgurt mt

K o

. ) . ‘ ’ o
adjourn the proceedings for ot Teast 1 days and gay noennate o counsellor

to assisl the pqgftia‘.“.t Hob- FU by Purther prrovided that when the court

nomindtes a person to aneist v'm.um‘i]idt,m‘n.,, such w person s ngi there
. X N

competent nor compe llahlh“ to difclose in courts any cpmuunication made 1o

o
]

him by the particsg ('vucl( e of .mylhnu} whnh tran:. mrvd belween such

. . . 167
nominee and the parties iconol admissible in .my h‘r'\l ;nm p(\d)m;v

, , 1687 . , ‘
In Robson v. Robson the court addressed lelf Lo Hw question of

wh(‘thcr evidence ari Sing from tm- 0 ffortmhf .my ATy i aqge counsel] m«

{
ssible undm' thv [)ivcn'c‘u Aot (C)r‘vmvt‘_hwr the /\LL merely pro-

Bl v N [

hibited (‘V)d('ﬂ(,(’ arising horn the vffnr‘ tseof a counsellon nomizmt(“d»tw the

would be inadmis

O e
court for this pur'poso. “The latter view Wi s held to be Hw correct one.
. . . I 169 . '
Again, in Cronkwright v. Cyunkwrught the adm1ssnb111£y of’ c]crqymaq)s

(‘

evidence was at issue. Tle clergyman naq not been appo1ntvd as a coun-J

. s}
sellor by the court under the Act buL hade thn providing marriage‘?oun—
se]]1ng for the wife"in his profo 51ona] Lapac1ty The clergyman' v

./ev1dence wa§ therefoxegadmlss1ble undgﬂ tho Act ThC“COLft ruled however "

that While c]argynwn .and othewc enjoy1ﬂg conf1dence had a duty to preserve

such conf1dence, this pr1v1lege wou]d n&t preVa11 overs the nﬂed for .a, falr

o o o

and open adm1n1strat1on of Just1cg and the tourt mu§t use its djscretWon

as to the adm1551b111t/ of stchevidence. . . Tt ) T
o a a ¢ ° . N
: ; : —— —— —
166. I1d. s.8. It will be noted that adJou?nmpnt in sqgh a case 1s nanda—w
. tory in Canada but d1scretxonarj in England ° .
¢ o a N ¢ . v 2
]67. gg, s.21.. . R % ° » T
° :, . ca <;\C ) Q‘: O] s ‘ 5
168. (1969) 7 D.L .R. (3r 89. ) o P C
& . o o 5o ’ K ‘ v
169. (1970) 2 R.F.L. 241° e o o °
T L < AU o
e o _ H . o /}c . . . . Q
s . - ° . Q . c s

t'é*f(f
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6. THEDECREES 1, ¢ . B e L I R

In Canada 1t is. prov1ded that every decree of d1vorce sha]] be a «.‘.~Q-E;

decree n1s1 in the f1rst 1nstance and sha11 not be made ab501ute unt1]

r Ty

.'h three months after the grant1ng of the %ecree provﬁﬂhng al]k?ﬁght RO

B appea] from the decree has been exhausted ]70 Thevcourt however, 1s e X
empowered to grant the decree abso]ute after a shorter perlod 1f 1n the
pub]1c 1nterest to do. so ]71 'rff?i‘-n,;" R f“'ﬁ R ‘h~:; e

Between the grant1ng of tbg decree n1s1 and the decree abso]ute any

person may show cause why the decree shou]d not be made abso]ute by reason

of co]]us1on, reconc1]1at1on of the part1es or other c1rcumstance, where—Az SRR

\,:_

upon the court may resc1nd the decree n1s1, mak1ng further enqu1r1es\or__
I\ s :

such further Srder -as the court thtnks f1t 172 G tfih_ f'f'hhv{f,ﬁ‘_.j>,,fs T¢

$

EX
S
=

Te

t . L

In Eng]and a decree n1s1 sha]1 not be<made abso}ute unt11 s1x months

o e
\, . i

after the grant1ng of the decree but the court 1s empowered to f1x a f f:

]73,'After the decree n1s1, the Queen S Proctor or any

o

o shorter per1od
other person other than the part1es to the su1t may show cause why the o _i_ T
decree shou]d not be“granted in: wh1ch case the court may make further

'g; enqu1r1es, resc1nd the decree nasg, grant the decree abso]ute or make j'[f;f
“of : ' L

any other order 1t th1nks f1t 174 “'*Hl-} -Q‘ :, , ,"«:'}{t:

S g : -
. Lo a e 5,
<o S R S B RS - L

.

?rﬁfj70, D1vorce Act R S & E(

970) c.D-8'5.13(1).
*“;_171;,Id s 13(2) oy
1172 1, s ‘3(3>, e R D N SaiE '

”Lidt73;'Matr1§bn1a1 Causes Act 1973) c ]8 S ( )fd? ’ttjf*,;i, hi ny"fbi‘]l’;*bﬁbfi
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B f1nanc1a1 arrangements such as the court may approve 176 -

7. .LAW REFORM_IN DIVORCE

Spec1a] prov1s1ons are 1ncorporated 1n the Eng]1sh Matr]mon1a1

Causes Act for the protect1on of the respondent after the decree nisi

, where d1sso]ut1on 15)sought on the two or: f1ve year separat1on per1od
Q
Hhere the consent of the respondent 1s requ1red on. a pet1t1on for dwvorce

on the ground of two years separat1on the court must be sat1sf1ed that

. the respondent was in no- way m1s]ead . Nhere the respondent 1n such

: Cases has app]1ed to have h1s f1nanc1a1 s1tuat1on cons1dered the court’

o

f'must con51der al] the c1rcumstances 1nc1ud1ng spec1f1ca11y the age,

Q

hea1th, conduct, earn1ng capac1ty, f?nanc1a1 resources and ob]1gat10ns_

o

of each party and the respondent s f1nanc1a1 pos1t1on shou]d the pet1~

t1oner predecease h1m | The,court must not thereafter make the decree

[ <5

qu1red to prov1de for the respondent or that such prov1s1ons as. have been
3 made are the bestdthat can be. made in, the C1rcumstances On the other.
hand the court may, notw1thstand1ng the requ1rement to cons1der the above

matters, make the decree abso1ute 1f 1t is.: conv1nced of the need for

1

act1on w1thout de1aynor the pet1t1oner has g1ven an‘undertak1ng to make _'

/ o
o

Ve o B
. : R T L

.
R . L e LT AU T s

»

The Law Reform Comm1ss1on An’ Canada has recently produced a Work1ng

Paper on D1vorce ]76

1nternat1ona1 trend towards the adopt1on d? marr1age'breakdown as the

177

sole cr1ter1on for d1vorce, it c1tes Eng]and Austra11a, Denmark

775 Id. s.T0. - R ’\rfff ey e

176 'Uork1ng Paper 13- (]975)

177; upra at 10 FL ffj E ’-?i'_ S

289
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Th1s Paper notes that the 20th Century has seen an e



3 : -
o ]

Un1ted States and Russ1a among those countr1es wh1ch have adopted this

'cr1ter1on. It po1nts out that wh11e proof of certa1n events 1s°st111 re- |

o

j‘qu1red tqere is grow1ng support fof the v1ew that on1y tre part1es

'rea11y Kiow - 1f the marr1age has broken down and therefore 11sts of con= -
. (I .
'td1t1ona1 events upon which a deoreeiws dependent‘are superf]Uous. .

/S
/

e )
E3

The Law Comm1ss1on c1a1ms cons1derab1e d1ssat1sfact1on to ex1st 1n:' '
Canada today W1t§ regard to 1ts d1vorce %eg1s1at1on because it ds too ;/ -

e 178

r1g1d and narrow in its out]ook ‘While it ds_ sa1d that Canada has

t T

’

no- fau]t d1vor€e the Pamer po1nts out that there is st1]1 a cons1derab1e
sfau1t e]ement to be found 1n the prov1s1ons of sect1on & of the D1vorce
“Act furthermore, apart from the undoubted amb1gu1ty and uncerta1u\y

I1n many- prov1s1ons, 1t b]ames sub3ect1ve Jud1c1a1 1nterpretat1on for some- .
iof the unrea]1st&c Judgments wh1ch are made in’ that wh11e m1n1ma1 ev1dence’ '

aq -

: ~
- may .be requ1red by one Judgem another 1n s1m11ar c1rcumstantes W111 requ1re Ll
; v ‘ , -

" the ‘most metTcu]ous evndence LN
"{, . ) ) e 5 . . < -

y a
,\ @

The Comm1ss1oners take 1ssue w1th Cinadlan d]vorce pFocedures con- - T

dénn1ng them because they are adversary in . nature and therefore h1gh1y
g )i

r1nappropr1ate for fam11y d1soutes\l\~——They c1a1m that pﬁéﬂent1ve,
therapeut1c and 1nvest1gat1ve procedures are: what are- urgent1y requ1red
and that ex1st1ng counse]11ng and conc111at1on prov1s1ons are 1neffect1ve.d

$
be1ng super1mposed on an adversary, fau]t or1entated d1vorce process

S ‘ B B S R
The Law Reform Commission's Workihg Paper recommends more informal,

N ; o .},V R ' "4 ‘. . - ‘ r-»y E N . b/ ‘; - “ ) o - I‘ . . . “ .‘ . B VV i;;\‘ . o "‘ ‘," . ' :
ﬂtJ78.'Supra at 14. ¢ > P - JoETL e e T\\ff\f\f\\-

179 -Su Qra at 23
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>

. / . \
f]ex1b]e, 1nvest1gat1ve procedures and that where part1es ‘do not agree

a

the case. shou]d automat1ca11y be adJourned to enab]e the court attempt a

180

reconc111at1on The Report a1so recommends that any statutory per1od L

»of separat1on as proof of marr1age breakdown’ shou]d be d1spensed w1th as

°

unnecessary and that where there are ch1]dren of the marr1age, the1r care

”and ma1ntenance must bé -the prime factor in grant1ng a decree 18]

It is recommended that Canada d1spense w1th the trad1t1ona1 offences,\ ’

o

as such and that there be one ground for d1vorce which wou]d be the per- |

!v o

manent breakdown of the marr1age Then reasons for,a p 1t1on such as
/ o

’adu1tery, crue]ty and the sexua1 offenges wou]d become SUbJECt “to the

’-overr1d1ng prov1s1on of permanent breakdown of. the/marr1age .

W

. . /r 5 :

It°1s a1so suggested that 1n casgg where the pet1t1oner has.been
:deserted by the respondert three years is an undu1y ]ong per1od to wa1t

,for\rel1ef It 1s recommended therefore, that the three year ﬂseparate ;

cand apart“ prov1s1on be reduced to two years where the respondent has,w

T

deserted the pet1t1oner.‘ T o
- 180. Sugra:atv37.:‘ . . , . . . L
_18_] . iu—pﬂ at34,.~ 39. | \ B '. . Q . ‘v ' .' ": B '_ ’ . ;e

s
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CHAPTER CIGHT v T

THE MARRIED WOMAN'S RIGHT TO N
VATRINOMIAL RELTEF: FINANCIAL PROVISIONS ﬂ‘

N

1. FINANCIAL RELIEF IN ENGLAND A

[

At the root of all- ]eg1s]at1on c0ncern1ng matr1mon1a] fananc1a1

-

b3
rel1ef is the concept of a pr1mary duty w1th1n the family to be self-

susta1n1ng As Margaret Puxon has dec]ared > EEERER

V)

-

) 3

a)

L . R

N R . . . \
o . ._ !

It is a pr1nc1p1e of English. 1a] law that no one
shall be allowed to becore a charge on the s
“there is some member of his immediate family capable :
fof ma1nta1n1ng him. In this respect the law §ntervénes.®
decisively in the family: welfare state or nb welfare
state, a man. or woman attracts on marriage -tHe liability - B

for the'basjc necessaries of Tife of husband, wife, and

children, ahd he or she cannot contract-out of. this -
1iability. HNo mutual’ agreement not tc ask for<maintenance A

~can oust the°right of the state to Took to one spouse

rfOF ‘the ma]ntenance of the other
. - B ‘ % .

MaintenancefPending Suft

“ ~

Where matr1mon1a1 re11ef is be1ng sought an_ order for maintenarnce

A - N

pend1ng suit may be ordered on f1]1no a- pet1t1on for dﬁvorce, nu111ty

.

7 the suit.

/¥;

2. Matrimonial Causes Act (1973) c.18 s.22. -

1c1a1 separat1or Such an order w111 requ1re e1ther party to pay

&

to the-other\guch\pe[lgg1ca1 payments for ma1ntenance as the count th1nks‘v ‘
. . . & ':T‘r',?l',‘.igé? "~““ ,‘ x;? ]

reasonab1e such paywents may- 't cont1nue beyord>tne determ1nét1on of

'”’f\f;:ia%;;

2. On an app]wcat1on for m§1ntenancé‘benéqng suit 1t has been

customary to award a sma]]er sum. than wou]d be the case on other types

q

of ma1ntenance app11cat1ons ,aoout one ﬁthh of the Jo1nt 1ncomes wou]d

< . N i " ‘ B . R .

1. f‘Puxon; The Family and thajLau 178 (1967).




v - R

/ : .
: _ ) 3
be cons1dcred normal . The 1ntent in such cases is to ensure that

i T

,_the app11cant is prov1ded u1tf ‘the essent1a1s.of 11fe unt11 such‘t1me’

: aswthe court‘arr1ves at a permanent solution to the maritanpkob]em.

- f b) E{hancfaT'Provieions on Grantfqg a Deerée
-, On grant1ng a decree of . d1vorce, nu111ty or 3361c1a1 separat1on, or
.atxény time thereafter, the court may’ male any one or more of the fo11ow—‘
ing oeders: IR - 'ig ;
. ' . ; o ¥
SN i) "fhat.eTthen/party shé]] make tb'the%otherlfef"sha11 securé to

ithe‘other per1od1ca1 payments for’ the term spec1f1ed“4’

SR ; such an order is made on or’ after a decnee of d1vorce or
o S 3 AR Y 2
nu]]1ty 1t sha]] not tale effect unt11 the decree is made
6

_abso1ute H'e B RORER

ii)  That one of‘thé-panties_sheT] make toa specified person for”

- ¥;v;. ~the~bepefit'o$ a' child of the femiTy,:or to such a child,
RS . L .,h ) . T oo Q - LT e . /’ N —. .
; .c“ ‘(‘” : L © i N S e \ ’ 1 :

sha]] pay such 1ump sum ‘or sums as are spec1f1ed 5- But vhere o »

3 puson, SUb?‘g n. 1 at 176,

Matr1mon1a] Causes Act (1973)1c518 s.23i1)(2)(b).' = EARERI
%}Id. s. 23(])((:) ERA | “

6. .Id s 23(5)

e

293



in ordey to meet ma1ntenance expenses of ‘spouse or child in urred before :
the app11cat1on for an order was made

';be pa1d in- 1nsta1]merts and such payments may be requ1red to be secured

: there are spec1a1 c1rcumstances maklng it d

before the decree- 1s granted

' 3 : ) i ' “\
. N , o \

u

" ' ' : \l‘ ‘ ‘ ‘
per1od1ca] paymcnﬁs 7 or such ]Ump sun 8 as may be specified.

This prov1s1on w111 not app]y to’ ch11dren f 18Ayears or. O]der

<

un]ess they are undergowng tra1n1ng or fur her educat1on or

As1rab1e that the

prov1swon app]y 9‘ Furthermore th1s prov1s1 n may app1y

]O and even 1f -he'pr0ceed1n§s
are d1sm1ssed. 11}

In the case of all Iump sum- pamnents, ordera for such may be made

-to the court s sat1sfact1on

H- !

12

Lump sums may be ordered to-

13 o o

10.
17.

13.

s.23(3)(c). .

s .23(1)(d) (e).
s23)(h). o
Lss29(G). T )

5.23(2)(§f;‘ o
5;53(2)(b)_
s5.23(3)(a)(b).

1294
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c) .Propcrty{Adiustments on Granting a_Decrée

On grant1ng a decrce of divorce, nu1]1ty or Jud1c1a] Cepagd/hon,

or at any time theroafte the court may maLe'any one :or more of the

L}

fo]]ow1ng ordcrs | _ S | .

. /
“i) That e1ther party sha]] transfcr Yo the other or to- a ch11d

'of the fam11y or to another for the beneﬁ1t of such ch11d
éuch propert/ as may be specified wh1ch qe]ongs -to the

. . - 14
transferor either in possession or reversion.

ii) That a tt]ement be’ made or an ex1st1nq sett]ement var1eg‘\k
the

'of spec1f d property of e1ther party for the benef%t of

=»“other party h/ch11dren of the fam11y or e1ther or any of:
. r . . - I B

them 157 R | - LR

As ha??been seen,‘%eCtion 25 of the Matrimonial Causés Act makes ~
/7
exp11c1t the cr1ter1a to wh1ch the court must have regard in dec1d1ng

4%
e how to exe}c1se the powers JUSt descr1bed 16 '

\

N

. TR

‘;N{V;M-. Id. 5.24(1')‘(@’).“ \ SRR 5“7‘- .
T 15, 1d. ss.24(1) (b )(c )(d) N

6. .Sugra, Chapter F1ve

[aX

~
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d) . Financial Relief Where Meglect to Ma tain

Where a colrt would have jurisdictigf to entertaih proceedings

ih an application by either party

“to the marr1age a]]eg1ng n]]fu] n q1e t to na1nta1n In the case of a

neg]ected to prov1de or make proper contr1but1on touards reasonab]e
ma1ntenance for any ch11d of'/ﬂé family or for her husband in such cases

wife t@fcontr1bute 1nev1ew of the
]8

where 1t WOu1d be reasondble for th

husband‘s incapacity and the resourcles ofwboth.

On/such application .the court maly make such one or more of the'

fo]10w1ng orders as it th1nks JUSt

i) An order that the respondgnt shall make periodical payments,
- or .secure such tg'thé S tisfaction of the court,'or pay a

* Tump ‘'sum to:thé applicant. 19

- N o . , a
~ ” ‘ D . .

e

7. MatrimoniaT,Cauées Act (1973)‘c.]8'§.27(1)(a)-q
18. Id. 5.27(1)(b).

1. 19.4,5(5.2.7 (6)(a)(b)(c). R ~ :
Y ES } : . : ’

2906



T ‘ 29/
1) An order that the respondent shall make to a specified person
for the bencfit of a particular chijd, or to that child, such
periodica1 payments or sha]1‘SeCUre such payments to the
satisfaction of. the court or shall pey‘such~]wnp sum as may bé

specified. 20 o

» The Act seeks to forestall difficulties wh1ch may arise concorn1nq
Ya ch1]d of the fam11y This section is said to app]y only to those
| ¢hildren coqoerning whose maintenance Tt is reasonable to expect the .
respoodent/;o contribute or provide. 21 If the child is oot the child v
of~the recpondeot the court 1n determining whether fhere wes wi]fuj'
neg]ect to prov1de ands what order should be made, must hdve regard to -~ -
the extent and degree to wh1ch the: reSpondent had hitherto accepted
respons1b111ty for 'the child, whether the respondent knew the child vias
not his or her own and what other “person might be 11ab1e to ma1nta1n the
ch11d 22 Prov1s1on is %150 made for -interim ch11d ma1ntenance pend1ng

detehﬂ1nat1on of the above 1ssues 23

In the case of a]] the. f1nanc1a] provisions above, referred to,
the court 15 empowered to vary or discharge. any order or to suspend or -
_subséguently revive any prov7§1on made there1nﬂ!§4 ‘_ : - ,/

i ) ' . /

[aR

|

ss:27(6)(d)(e)(f), R ST
. $.27(3).

20, 1

Q.

21. 1
22, s27(4).

- 23.

& 5|

. s.27(5). : . .

M
~
H.
&
i
N

ss.31(1)(2). P S

)

v < Y; I \-;r,"'ca\
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The wife who has been neglected, deserted or ill-treated bul who

.does,not scek separatﬁohmor‘disso]Ution may either approach the . i //4/
Magistrates' Court or,the Itigh Court seekingla maintonancv order. -‘héz /
Regardless of qho avenue taLen Lho rule of thumb in qenera] use is : /{/
that a.wife sh0u1d reco1ve\such sum as will bring her 1ncome, if any, - //

.up to one-third of the total Jo1nL 1ncone of both husband and wife,,” - /
I

On the other hand, where the husband's “income 1is very large. the Lest ///

[

w11] be what sum is required to keep the"wife in the manner to wh1ch ‘

she was accustomed. 25 b‘ o ' b '
The above method of assessing ma1ntenance is but a guide only.
A1l the c1rcumstances surrounding each app11cat1on will be taken into )
"( account; for example, the conduct of the app]1cant and the ability of
>the app]wcant to find 1ndependent work 26 It is to be noted that a N
party w1]1 not necessar11y escape 11ab111ty ‘by show1ng that there 1s
1nsuff1c1ent incomé 53cause the court order 1s based upon the ability
of the defendant to pay. 27 ‘ o
i C .

v \ ‘ oo . -
Separat1on orders in the Iag1strates Court are at tlmes preferred ’ \\

to d1vorce act1ons ch1ef1y because of the ease of- enforcano maintenance

-

‘. ordé?s Ma1ntenance monies are co]]ected by the clerk of the court who

. . - -
©
. B ' . . ©

~

25. quoh, supra n. 1 at 175, _ , o

o

26. Don‘aIdson v. Donaldson (1058) 2 AT1 E.R, 660,, - S
. | . PR

27. But where the wife has never’ wor!ed during marriage, the court

will not expect® her to go out and find work in order to lower .
the. husband's. 11ab1r1ty for ma1ntenance, see "Rose v, Rose (1951) - N
P. 29 : S : - ; . .
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Lthe spnusc)mny be alPlSOH“Q\:T have his earnings altached, '
Attpchment of carnings iy a very cqanQiunL device which can be cmployed

as sopn as payments are pne month in arrdars. The court denotes in its

Countries.?/8 I

2. FINANCIAL RCLIEF IN CANADA ,
. Qg) Stétutohy Authority -and Jufisdiéggg; - ,

While the common Taw has a]wayé”grovideq that the hhsband should
provige for the wife the necessities\of life;.statutory protéctjoh has
been limited. ThenCrimina1 Cé@é’has declared the h sband's duf} in
this‘ﬁegard 29 as Hgs'thé A]begta Maintenance‘Act, q which 1attér Aétl
s early‘as 1955¢made recﬁproca]_prbvfsfbn'for suppprt of the husband .
oy the wife. ) . A \ !

» ;D
| Jf

8. Puxon, supra, n.1 at 181,184,185, o T
29. R:SiC.>(19703_C.C-34 5.197. : : ’ .
0. R.S.A. (1970) c.222 s.4. , S T

Q . N

4
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The authovrity tor granting mabrimonial Cinanciqgl velict in Canada

Cor : 31 -
Flove from two wain sources, Firatly, the tederal Divorce Act,

: : . L 37 A
seclions 10, D and 12 ﬂ“u“HdNY. the provincial statubes, It w:%&_
be noted that during the subsictence of the marviage fFinancial relief

Y . 1 .

is generally known as "alimony" Lut upon-dissolution of the marriage

it is tevmed "maintenance"

4

Some confusion exists as Lo which Act applies in specific cases

and so, having regard to Alberta, it nay be said

a) that the Divorce Act provides for suppdrt during divorce

proceedings and a]so after thc divorce is granted providing

the d1vorce court has adoreSSCd 1tse1f to Lhe quest10n of
I

B ma1ntcnance at the decree nisi staqe and

‘ L I | \

-

31. See generally hhetarpa] Alimony and Ua1ntenance in Domestic
Relations Case Book 19707 Payne, -Lhe Divorce het (Capada) 1968
(196¢); 1 InetwtuLe of Law Research and Reform: Natr1mon1a] Supgort

S horl1ng Paper (1974Y. e
%32 '

e

Domestic Re]at1ons Act R.S.A. (1970) cri?3 s amended -

Divorce and Watr1mon1a] Causes-Act R.S.B.C. (1948) c. 97 as amended,
~ The Queen's Bench Act .R:STI1. (1954) ¢.52 as amended;

" -The Queen's Bench Act R.S9.S. (1960) c.35 as amended;
__..—Fhe-Divorce Court Act R.S.MN.B. (1952) c.63 as amended;
- ’ The Matrdimonial, Causes Act R.S.0. (1860) ¢.232 as amended;

Of The Court of harr1aqe and Divorce R.S.N.S. (1954) Vol. IV at 31,
’ An Act to Amend the Laws Relating to Dwvorce and hatr1m0n1a] Causes

R.S.M.S. (1954) Vol. IV.at 32-35;

Alimeny Act R.S.I.S. (1954) c.7; ‘
An Act for Establishing.a Court } € in this Island-and For
‘Repealing a Certai ‘ ere1n Mentioned (1835) 5 Will. }V c.10

€

o : ‘ ' /
In. Zacks v. Zacks (1973) 35 D.L.R. (3rd) 420 "at 42 9 the Canadian
Suprene Court held that alimony and maintenance, being matters
'concerning property and civil rights, came within the ‘exclusive
‘ Jurisdiction of the .provincial legisltatures - un]ess tney were
L ancillary to the ma1n issue of divorce.
B . ://"
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b) that the Alber L.t ,H(nnr‘ Vi Retat ians j?“{\f\/nlv \tm' supperd

during narviage untel oa ;mlullun For divorai lul un.l .

. : )
\ il N

alt Ler the dicnnewal of o divorce adtion or . lm Favatton oty
e 0
" ~“ , - ) - i & N
nulbity.,  Ttois unclear uhich Act applies gn dhe event that .
. ‘ . -~ ‘ A&/ T
divorce iu granted byt madnlenance vefusod or not considered
m VS . . "
I " oy . 8}
- .“\'. :‘3 e " O
at décree niwi, . .
a o, v ‘

1 - B . . “ » . n . - v .
(;2 CIn Alberta M]Ul‘l*uf!(:(&‘l()l\ in divided betveon" the Trial tivieion

of  the Suprenie Colirt and thedamily Cowrt, She Fariily Conet
T acts din applications for Protectiongrders under Part 4 or 0

L,Lu: Dowmestic Melations ;’\cJL ‘tmd, in i\(la!it,ion, orders which have
been” made ir; the Supreme Court way be filed and enfor ced by
e the r;gxx;ni'fy Court. ) ‘ o ' coe
~ : . l | ) ‘:“ ‘ \ \
b) Iﬂtej‘_uu_.(:,‘_f_d_cr‘ﬁ o o~ )
-, While the basis of aHmony‘ orders-is t.’:e ‘h(sband's c(lu‘ty .-to“support .
£ the x:n'f(é,, this does not mear that ‘t'hevcourtwfs t‘)ou’nq to issue such @
n or‘der&;, the court havﬁing discret"i'on in-the ‘matter. 3:4, lhen the Qur,t——’”“:””
does decide témh.alfe an order for ahmony penc‘mq suit it is Usually on
the basjs“f,_of, one-fifth of the joint incoues. -3 but this ruTe of thust .
_— - Y ‘ : .,
33. 'Ir‘]rstitu‘tecof OLa\':“ReseaarchGan:i gReformv,”_sngp_r_a_ n.31 at 10.° ° | . \D
3. Maller v. Maller (1956) P.300. AT i
35?? " }!awkes‘ v.’ lu\'les (a 028) 1 CHogg. Ecc. 526. . ’



~ is'but a gudde, 3? the court hav1ng regard to a]] the c1rcumstances

A;and needs of each of them

° ' . . v e
. .
\‘, Y . T, Q
U8 . . :
! : o . c i
- : CH ~ .
i . i . !

of .the case. It w1?1 be noted that w er$ the w1fe has comm1tted adul =
| g

tery she w111 not necessar1]y>be refused a11mony’ 3Z In the event

"iithat the part1es have agreed on a]1mony payment£ the courts w111 be

'ﬂslow to 1nterfere w1th the arrangement 38'
'."f . S N
: . oo « . ‘ 5 | e
The D1vorce Act”;:391des that Qhe court 1n wh1ch is f1]ed the &

-

“pet1t1on for d1vorce may male such order pend1ng the hear1ng .and deter— _j"
@

"m1nat1on oﬁ the pet1t1on »as 1t th1nks f1t and Just for the payment of

&

,a11mony or an a]1mentar/ penskon.<such payment would be by e1ther spouse
. _. L '
‘to the other as;the court %hought reasonab]e haV1ng regard to the means

The- court may a]so Wake such orders for

A

— 39:

‘fthe ma1ntenance, custody, care and upbr1ngln% of ch11oren of the

A0 , o e e

fmarr1age B S AT S IR L

o N R ~

Norma]]y,:1nter1m a11mony or ma1ntenance shou]d commence on the

date the—ﬁr1t was 1ssued rather than the date when the part1es separated 4]

-'41¥:}Rgpp v Papp et a] (1970) 1 O R 331 - But see~Ste1nhueb1 ¥. o

- SteinhuebT (1970) 2. 0.R. 683 where,- because of deTay between
3 7,5011CT?0f$, ma1ntenance was dated “back to the. date of demahd;J'
R e O L

. o, -

300

“<§36§-anton'v7”Eaton (1870) L R. 2C F D 51. ~v_ EaRe
"'3§ wa11er V. Wa11er supra n. 34 f¢<77g-‘te> r-“_di o
M 38§vTPowe11 v. Powell (1876) L.R.3 P. 8D.186.
.':D1vorce Act R. S C (]97Q>'Cfo-§ %h]o(ﬁ)k - | A
d_ s, 10( ) RN o / o I e
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and an order for 1nter1m maintenance W1I1 on]y be effective up to the

decree n1s1

mer1ts of the case w111 not be gone 1nto

fr1vo]ous nor vexat1ous

/ had the marr1age not broLen down;’

Upon the hear1ng of a pet1t1on for 1nter1m a11mony the
43

14
prov1d1ng it s ne1ther

But in-the case of“an app11ca{1on for ch1]d
ma'ntenance some- cons1derat1on of the o1rcums%ances 15 nécessary for 1t
s been held that ‘the court must endeaVOUr to prov1de for the child a/'

~h
, /gZandard “of 11v1ng comparab]e to t at wh1ch wou]d have been enJoyed /

P4

over the r1ght of e1ther parent to ma1nta1n the former standard/of :

a4 e

- 11v1ng. , R SR

orders

Hh11e the Act does not make spec1f1c prov1s1on for” vary1ng 1nter1m

:

Cy

o

1t has been ‘held that the raster or Local Master of the court

may vary an order for 1nter1m a]]mony wh1ch he had prev1ous]y made é§

buc there must be*d substant1a1 change in c1rcumstances and genera]]y

‘speaP1ng,;such app11cat1ons do not appear to be encouraged 46

F) .
9

2.

5.
“46;

a3
ag.

‘Ljh$onby;

|

Favor (1971) 5 W.W.R.

Favor v. 573.
LU v (1971)53:Q.R.,222;5
rPara§'v{”§aras (ié?i);lbO.R.tTSO .
Carvell v. carveiT'(19ée) 2 0.R. 513.

401

“Lipson (1972) 2 0.R.

303

furthermore this goa] Lakes precédence_m~g

P

-
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In A]berta' the Domestic Re]at1ons Act prov1des that on‘an -

app]1cat1d& in an act1on for a11mony, d1sso1ut1on of .marriage, ded]ara-

o . \

t1on of nu111ty /Jud1c1a1 separat1on or rest1tut1on of conguoa] r1ghts
an order for 1nter1m a]1ﬂony may be nade to e1ther husband or w1fe _in

o

an amount f1xed at the.d1scret1on of the court 47 prever, no order

o

can be made where the app11cant has 1ndependent resources wh1ch are°

b

sufficient. - ‘ . -, e

2

e) -cOfo11agX‘Re11ef .

Q

‘In sections 10 and 11 of the D1vorce Act are found the prov1s1ons o

-~

for funanc1a] re11ef in connectwon with d1sso1ut1on of\Marr1aoe The _'J,b
»1nnovat1ve feature of these prov1s1ons i5s that statutor/ recogn1t1on 15
now g1ven to the mutua] r1ghts and ob11gat1ons of support between the -
spousges. A w1fe can now be ordered ‘to prOV1de support for her husband
fHowever, since. the w1fe,‘because of her ro?e as mother and. homemaler
is usua]]y f]nanC1a1]y dependent on her husband,_not many cases arise
"where the husband c1a1ms ma1ntenance from the w1fe sueh cases wou]d
usua]]y be nherevthe husband was menta]]y or phys1ca]]y 1mpa1¢ed and -
therefore unab]e to ho]d ga1nfu1 emp]oyment In the case of Cohen V.
48"

‘“Cohen 1t wap he]d that cono]]ary re11ef was not restr1cted to the

o w1fe pet1t1oner and cou]d therefore be grantqd to the husband even ‘ R

a -

. althougrOhe had not cross- pet1t1oned fdr dTvorce In th1s case the
ehusband, wh11e successfu1 in bu51ness, ‘had transferred some of h1s rea]

: property assets to h1s v1fe because of her demands for f1nanc1a1

PR

.47.LYR[siAI.(197ojh¢-113's;J7~(1)(3); S I
: (1970) LR.FIL. 275, o '

N



security.: Upon the fa11ure of the husband's bus1ness and of his sub—

L4

'sequent bus1ness ventures, the husband was. 1n{ﬁ?€d in an auto aCC1dentﬂ,d
. and ended up on welfare. In the diWorce proceedingsweventually:brought
by the- w1fe ‘the colrt he1d thdt it would be fit and just to require the
wife to pay'per1od1c sums’ of Su35 per month to the husband for his

maintenance.

o A o

:As to the-specific provisions of the Divorce Act, section 11 .provides’
tﬁat upon grant1ng a decree nisi of d1vorce, 1f the court th1nks it fit

‘and just to do so havnng regard to the conduct and the cond1tlon, means

) <

_and other c1rcumstances of ea@n party, the court may make one or more .

" of the fO]]OV1ng Ordgrs | » , - .T U

S _ . , o = S
'<‘t a) an order requ1r1ng e1ther party to secure or pay such 1ump

/

sum or ger1od1c sums . as the court th1nks reasonable for

' :f -ma1ntenance of the other- spouse, the ch11dren of the marr1age,

or both or all of them,'49

& .

ib)_vvan order prov1d1ng for the custody, care and upbr1ng1ng of

' \ . : : .
the ch11dren of the marr1age 50 o é" : . e

-

The Act further proy1des that these orders may be var1ed from t1me>
~to, t1me or resc1nded 1f the court wh1cn\made the order th1nks»1t f1t and

. ~ .
g - .
e . ¥ .

© .
. - |

~49.. Divorce Act R.S.C. (1970) c.D-8 ss.11{1)(a)(b).
c 500 Id. s UT(W)(e). . - L

? : o . . o o . S



- for vary1ng an order

'

| e ' , ' - ) / . ‘ o ‘, . [ . R . ‘ 306
e .

ﬁust to do so after COnsiddLihg ‘the parttes' conduct s{hce‘the order ¢ v

was mado and any change in the cond1t1on, means or other c1rcumstances

of elther of them, _5] It may be noted here that sect1on 12 of the Act

0

wh1ch enab]es the c0urt to 1mpose such terms, cond1t1ons or rcstr1ct1ons

e S

as’ 1t\/h1nls f1t and Just in these matters, has been used to enab1e the

court 1nsert dum 501a et castra c]auses but such shou]d not be used w1th .

e o R
p52MMW‘ -
regard to an 1nnocent wife or where the a11owahce made s m1h1ma] (

°
a

. - . . ‘ ’ , ' /
‘ Somo controversv has ensued as to - prec1se]y when these orders may
be made, the word1ng of the sect1or, upon grant1no a decreetn1s1 of .
d1vorce s be1hg amb1guous It seems c]ear however‘ that such orders

by

g
cannot be made 1f ‘the pet1t1on 1s d1sm1ssed 53 nor ‘can they be made on

app11cat1on at a 1ater date 54 Moreover, on]y an order made at decree

n1s1 may be var1ed, no or1g1na1 order may be made under the prov1s1on

5?, Thus 1F manntenance does not appear to be

requ1red at theﬁt1me of decree n1s1, a nom1na1 order shou]d nevertheTess o

be app]1ed for 1n Order -to keep the r?ght a11vc so that in case of

a « o o

future need an app]acat1on may be made to vary the order ?6 It/w111

o
e . H . - . : e

.
&

“51. 1d. s. 11(2) LR e W"“a'%t'

: e e e
. N B
NSRS
pu s o

52, -0On use of - theydum so1a et caSLra c]ause today See MacDouga]] 1nfra ¢:
”giin 164 at. 337 ; : - .

@
A

53, Galbraith v, Galtraits (1969) 8 D:L.R. (3d)724;,chéﬁewick ¢j/w,§ e

- Cherevick . ( 10695 69 WH. R. 235, .'z,n _ . R
'54.., Daudrich v. Daudr1ch (1971) 14 D.L.R. (3d) 2450 e el

C s S . ol S . R o A ”’qv.ﬂ_"

VSG;,'At decree nisi the court cannot make,ah;orderLto°take'ejtectfom;n-qu

CARA L A A RSS2l el L



be noted that whele an order is made under an 1nduced m1staPen be11ef

”as to thc facts, a subst1tute order, such as wou1w otherw1se have beon

57

made at the t1me of ‘decree nisi may be made at a later date It has

also been he]d by thc Supreme Court of Canada that 1t is not necessary,

- where ma1ntenance s found Just1f1ed,gto fix the precise amount at decree

n1s1, 1t may be f1xed 1ater after rece1v1ng advice. 58

/

0

As to what the court may cons1oer ”f1t and Jjust" in these matters,'

B

th1s 'is to be doterm1ned Ly the conduct of thc part1es and the1r cdnd1t1on,

© means and other c1rcumstances J1sconductvon the part of the w1fe w1]Tv

‘59 60

‘ obvious]y be'a‘pregnant factor. ~The case”ofVSchartneh V. Schar."c,ner_w

: »fsfof‘particu1ar relevance 1n.this’thesis‘» In:this‘Case a’‘wife who'had
-1ong s1nce deserted her husband pet1t1oned for d1vorte add sought ma1nten—

ance A]though the husband was well ab]e to Aay, ma1ntenance was refused

ﬂon the ground that a marr1age cert1f1cate yas not é guarantee of malnten-<

ance for ]1fe and that the assumed dependelce of a w1fe was ‘an anachron1sm .

#

As to what 1s “f1t .and Just" from ‘the 1nanc1a1 po1nt of V1ew,'1t

h‘ has been he]d that the wife shou]d not be re egated to a. s1gn1t1cant1y‘

57 Suriano v. Surfano (1972) 1 0.R. 125.
- 58. - Zacks 2 ZacPs (1972) 35 D. L R. (3d) 420.

“,59,-'Naumoff v. Haumoff (1971) 2 O R. 6763 Clarke v. Clarke (1971)

’ 4 R.F.L. 309. EGut -see Onmelance v. Omelance (1971) 20 D.L.R. (3d)

425 where a wife received maintenance’ desp]te her adu]tery wh1ch
had taken p]ace after marriage breakdown .

60, ,(1970) 10°D. LR, (3d) 61,
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lower standard: of 14 %ﬁQ‘th n*theahﬁsbandbsj and ff the hushand could

i I : [y \

afford it, wife and chWNdren were entitled to retain their previous /

S employment 'will be an “impor¥ant fadtor. 63
A ﬁ A p

i
i 4~. k

 the sa]ient,pﬁﬁnts to which the co gﬁ”shGU]
L o T . ! : I

. SRR S .. 64 : L T o
Jimportant ‘matter.  He said: =7 L S AN Sy R
ST A N ;‘1M=>\ﬂh ' I SR A P

SIS ! . SO\ N IERRT Y . :
A : v . -

\ Lo {
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\
\

che elements of (1) fault, (2) financial capacity and
s v@%)mnéEd‘must be reappraised. | L : b

SN - . P AR 3 4, A
Alimony: should not be a reward for Wrtue: nop punishment.

. LT U for'guilt. v The element of fault shoNd be deemphasized.

o «.Fault should not be-a bar to alimony except in cdses of
T gross:culpability, such as infidelity ox abandonmext. In
.most casés neither party is at fault or Roth are in\some-

T

@ ' S ; degree. Generally, family break-ups are ot due to's ecific

tv S “ actS;Of‘either spouse, legal fictions notw'thstanding.wgga o
S They result rather from general malaise to Which both Haye .

- contributed.  Fault usually comes after malajse 'has iset
Sing it s the symptom not. the cause-of domestic discord.. -

' The factor of need, too, must be adjusted to womlan's new
position .n bur society.  The married woman/ has 'some. a’
long.way since the days of Blackstone when jshe ha no .
]ega]-1dentity;apart‘from her’hUsband*s;-s%eis no\longer
the Victorian creature, 'something better than her Rusband
.dog:va‘litt1e;d§areﬁlthan'his horse.' 'She is now thy -
equal. of man, . sogially, politically and economically.\ It

~ - 1s time that consonant.with this hew approach to woman\s.
 status we deyelop\aﬂmodern‘basis for fixing alimony and
;. support which will have its rogts in reality.. PO

[

M4 p——

\\\‘4'“;" [ s
I ST TR

.| .standard of ]iviné;‘ag fB‘t the “ability of a wife to obtain gainful \

o »,Iq‘ﬁoy]e v. @9y]e:gHofsfadt E‘J; Qévé an admirable exposition of

d haye regara’in this‘véry =

‘;\ilhfévolv1ng.a\modefnksystém“fb‘pijing@ Iimonyfdha‘éubpdﬁt In

61. *HcGowan v. ‘Mceow.avn' (1972 )""‘-a,xzomf]d. & P.E2T. 413, |
62, 's'ha'rp;\v’i"’féharpe/ (1971) 18'0.L.R. (3d) 380, | e
'i'6_3:;@Pe'Frjjfn vf\‘P\err.i'n (1968) 3.0.L.R. (3d) 139., | : |
t.."y_:64. .',!;(19"‘57)?.]158 NYS (zvd’) ‘909. e R

P |

i
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Al prdct1cal dDDFOdLh 1n'award|ng a11mony wou1d ho to- \
prqcecd on ‘the bns1)‘of what we may Lerm net need', the
wife's actuaT“flnanc1q1 requisite lessher current assets -
“and eahn1nq potential in-ralation to her hushand*s' '
capacity "to pay. - 1f a woman provessneed she should, have
support’ -~ but when she can, she shotld alsoibe roqu1red
~to mitigate her hus band‘s burden either by hor own financial
means of earn1ng potent1a1 or both. Theiwant-aligony seeks
to solve is cconomic *~ for a11mony 1sNbas1ca11y txeistatutory
~substitute for the mar1ta1 oa11gat1on of a husband 0 support ,
h1s w1fe L o

A\
[a h case muft ‘be: treated as 1ts part1cu1ar cwrcumstances
indicate for there are many variables that shou]d be taken
into~account in theé determinaticn of:alimony. '1f a. woman

‘has contributed however ‘indirectly to her husband's career

and helped to tncrease his substdnce she may rightfully be
~regarded as entitled toa share of his gain. A woman who
"has devoted the ‘greater. part of her time to. caring for a
-home and children has had little oppprtun1ty to learn-the
skills necessary to earn a living in our competitive society.
The court should and will .take c0gn1zance of her p11ght

But the same con51derat1ons do not Operate in the- Case of

a young woman who in all but form has remained alien to
her husband's”interest. Why shéuld ex-wive$ and separated .
women seek a.preferred status.in which they shall toil not,
‘neither shall: they spin.. Alimony vas originally devised by
soc1ety to protect those without .power of ownershwp or:
earning resources. It was never iintended to assure a per-

~ petual state of secured indolence. It should not be suff-

-~ -

: ach1eve Just1ce and equity."

ered to.convert a host of phys1ca]1y and menta]]y competent
women 1nto an army of a11mony drones

Iron1ca11y, 1nf1ated a]tmony awards -are -frequently not -
only. financially d1sastrous to the man but psychologically
de]eter1ous to the woman. She remains hope]ess]y entang]ed
-in,_the 'web of the past, never establishing a new and: :
1ndependent Tife but "wandering between two wor]ds one
a]ready dead the other power1ess to be born '

In the f1eﬂd of matr1mon1aT 11t1gat1on .and alimony awards -
the husband and wife are not the sole parties. Soc1ety
itself has Jocus standi- for it is deeply affected in vital
aspects For the benefit of all. concerned, we must proceed.
in a climate of sanity- that will-reflect modern reality ’

“and in a spirit of sympathetic understand1ng that will

i
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With regard to.separation dgi&&]anﬁ in existence when Lhe

position is filed, the court appears to be able to make financial.

. : S \ . G5
arrangeifents which are’at variance with the terms of such agreoments”
but such agreements willibLe taken into

should be made. 96 . | : :

account when deciding what orders

The. question

das ar1sen as to when a Timp sum raLher ‘than payménts-

‘_shou]d be ordered aNd under what ci cum%tanc‘s both wou]d be appropr1ate..

67
Lhe marriage was of short durat1on;.

Lump sums have’ been or ered wher
and to safeguard the nceds of a fam11y of modest means, § they have not

Q

been ordcred where tho w1fe a1ready had sufficient cap1ta1 for 1mm¢d1ate

69

needs. There must be suff1c1ent capjtal assets ava11ab1e to uarrant

o
..such an order, suff1c1ent capital assets” be1ng deemed to be a- re]at1ve

70 7] it is now c]ear that both a’

term. fRevers1ng an earlier dec1s10n

1

Tump sum'and per1od1c pamnents may be- ordered 7z It has_a]so been held

ot . . kK

65. snively v. Snively (1071) 19 DL .R. (3d) 628; Kowaljuk v. Kowaliuk
(19717 18 D.L.R. (3rd) 16. - But see !Moshensko v. [Hoshensko (19€9)
7 D.L.R. (3rd) 749. T S

66, Jong v. Hong (1572) 6. W.W.R. ]61;'Bertramsv.@8ertfah (1974):41 .

(3r0 107.

67.. L.H. v. L.H.H. (1971) 20 D.L.R. (3d) 190.

8. Raffin v, Raffin (1972) 1 0.R. 173% ~7“'”.§.l"f_ﬂﬁé/f'"" '
69. -Strachanv. Strachah (1970) 14 D. L.R. (3d) 125,

70. ~Hutch1nson‘v.fHutchinson (1972) 25 D.L.R. (3d) 23,

- Lo 2

i

~ 71. Johnstene v: Johnstone (1969) 7_D.L R (3d) L

. 72.d Feldinan v. Feldman (1970) }4,D.L.R, ( d) 222 Raff1n V. Raf¥in :

g 972) 1 0.R. 173, 173 o

)

Soe e

e

pun
I
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that The court nay order periodig sums to be paid or secured or bothi

It w}/] he noLed Lhdt Lhc court cannotl in Lhe fixs L‘ihstance oﬁder a

O

salé of the huaband' property to secure per1od1c paymentv although
74
¥

this might later become necess (ry Lo enforee the security.

With regard to the court's power to vary mainterance orders, .
i J ' N .

. - . {
compelTling circu~“tances-are‘Qequired b&fore the court will exercisc
- ' ,(’ ’

its discretion ’ +d spch discretion doe° not extend to varyihg or
ﬁescinding a Tur t order, 76 Remarr1age w11] on]y reSU]t in resc1nn—
1ng'pf'an order © e the remarried spouse no 10ngcr needs the support 77

It 1§ to be hofea that the d1scret1onary power of the court to vary or
resc1nd coro]]ar/ orders is not & 11cense to reassess and f1x de novo
' the amount of maﬁntenance - The Act spec1f1es that the power to vary
o must be exerc1sed haV1ng rcgard to. the conduct of the part1es s1nce the

making of the order or any -change in the1r respect1ve cond1t1pn, means:

‘or other circumstances. ' . /

73.  Kumpas v. Kumpas (1971) 18 D;L.R.:(3d) 609.

74, Switier v. Switzer (1969) 7 . L.R. (3d) 638.
-75. ”Pugf . Pugh (1970) 16 D.L.R. (3d) 318.
76. 'JanPov ve. Jankov (1971) 16 D;L.R (3d) 556,

77. Neal'v. Neal (1972) 29 D.L.R. (3d) 254; Richards v. Richards.
(1972) 270.R. 59. - o ° -

- . {
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1hv main punpo {d n{ thn'v malnLonancv prnv1‘1on\ is to ensuroe
LhaL no npnu)(* t(lle‘. mlvnnlaqo of . the Divorce Act to escape the res-
pong1b111t1es of marrlagu and children., A1l the circumstances of

ceachi case will be considered before an order is madesso that if a wife

has gontributed directly or indirectly to her husband“s carcer, /or

1ncréased his assets,‘such contr1hut1on may cons (1tuLe a ba°1s/for

e\ /‘/

financiaj provision 1rrespect1ve ‘of her means .

Y,

/ G,

d)  Other Financial Relicf, .

The Domestic Relations Aé%'of A1berta provides that thé court may
grant a]1m0ny to e1ther husband or w]fc in any case where the app11cant
would be ent1t1od to a Judgrient of Jud1c1a1 separation or rest1tut1on
' of conJuqa1 r1ghts 78 In such cases an order for a11mony dur1ng the

79 It

joint ]1ves of the part1es or some shorter per1od may be made.
will be noted~that when an interim or other order for alimony is‘subéist—
'1ng, prov1d1ng the payments are not in arrears,dno 11ab1]1ty for necessar—

‘ ‘80 v ‘ : : °
" jes may be 1nvored 0 ) ' =

In order to prevent an apprehens1ve party from d1spos1ng of his or

\\ her\rea1 or persona] property in order to avoid support ob11gat1ons, an

Qi:nctwon may be granted when an app]ication for a]imony is made. 81

78. \Dowest1c Re]at1ons Act R.S. A (1970) c.113 s.16.

79. 1 5\18
1. N,

80. “Id. s. 19\

8. Id“s 200 S
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o —_—

Nuseful provision ol v the Uomustic Rulationf Act is that any

.

alimony order, intorim or uthurWK 0, May be registered in any land
#
titles office, binding thr det (Hd\nt 5 estate in ‘the same manner as

registration of a charge by the (l(?f endant of a 1ife annui Ly on ltis
\ i ' '

, y !

Tands. 82 ‘ .

Where either party has obtained a Judgnient of . judicial. separation
“or a deeree of divorce for adu]Lery, the Domestic Relations Act elr-

pOHLPS the court to order .such settltment as it thinks recasonable of

the other party's property for the benefit of the innocent party and of
83 ’

. . i \
the children of the 'marriage, or either or any of them.
. Al .
Pl ’ '

The courtlnay also order a3\1t sees fit regarding property comprised

in an ante or post nuptial settlement after a decree abso]ute of d1vorce

84

or declaration of nu111ty Furthermore, after a judgment"for

v

- restitution of conJugal rights, any property,prof1ts or earn1ngs of the«

party agawnst vhom the Judgment is made may be settled, on the other
party or the ch11dren of the’ marriage. 85

: , K\ . L

. . N

' \ . B . /

The Act als® prov{des that after \\décree of divorce, or‘after a

/

decree of nulllty, the court nfay order/e1ther party to pay to the other‘

" such annual. sums as the court deems reasonab]e hav1ng regard to the

82, 1d.s.21.

83. 1d. s.o2: PR o »,
84. 1d. s.24. |
85, 1d. s.25. - L S

\\\' B o //// : . . - " : .‘ |
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3 : | ‘

conduct and fortune of both and Lo the ability of the detfendant to
/ . 80" ] L ) o i . Noa J
/ pay. In addition, or as an altornabive, Lhe court may order eithoel
party Lo pay to the ather during Lheir joinl Fives such monthly or
weellly sums for maintenancoe and suppor toas Lhe court lll inks reasonabloe,

[L ds also provided that such opders muy e mudo on a decree of divorce .

notwithstanding the adultory of Lhe applicant. o

\ ‘ , ‘ ,
: o ]
The power Lo avard maintenance in nullity cascs, especially whore
the marriage was declared void, may seem rather odd. _However, it has
- e cde T b 4 e 89 .
been held that orders may be made in such a case. The general rule
which the courts appear to have adopted is Lhat ma;mLonance will be

granted in nullity cases accord1ng to Lhe sense of | proprwoty and woral

©

20 /
justice of the court, Th1s sense of mondl Justice has even been

4]
: ' . , .91 v
stretched. to cover a ma1nterance order;for a-bigamous wife, ?

& S /
5' : ‘ o
The Domestic Re]at1ods Act makes express provisiont for the var1at1on
of a11mony or ma1ntenanco\brders where the mﬂans of e1ther party have

> changed or where either party\has be%ﬁ gu11ty of m1sconduct or has

o

remarr1cd 92 ‘ ‘\\

87. Id. s.23(2). .

88. Id. s.23(3). - | I - /
89. Restall V. Restall (1930) P.180. -

190. Gardiner v. Gardiner (19°o) 36 T.L.R.294,295. R

91. Ambr0‘~ v  thwna&aqlvﬁz) 14 D.L.R. (2d) 438.
92, R.S.AL(1970) ¢.113, s.26. . T

v
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© i " .
Orders ip cases where a.magried woman has been desertod.

. .

po LU now be seen that secUion, 23 of * the Does bic Redations Act

i

. Lot . .
and section 11 of Lhe Divorce Act Loth purporl Lo give the Suprowe

Court power to order oither ‘.Utntﬂti LO pay maintenance to the other
o . ‘ T
alter o deoree nf divorced Ttwould appear that the federal slatute

"
[0

. K s . . wLou, N
bs o paramount wind would ovepride the provineial provisions on the gropnd - v
i ' ' . : i

that divorce s a federal fatter and hintenance Yan divorce i pard of
: . “ ) .

a
Lhat matter 3

T : . , oo .
The Domestic Relationy Actrwmakes special provision for Protection
' 0 . S Y] .
. 9 .
4 Ly duaentlon
[¢ "

is meant vhere she is in fct desérted or where she is living apart on
! 4 v ‘ ‘ 0 ! o
account-ef the husband’s cruoity or refusal "or negdect to supply hen

95

\1th 1ood and netes arnef The procedure to be followed in such g

a [}

case 1is that thegdeserted“vife applics to a justice of the peace Jho,
. . H o v

o

6n\being”55ti§fibd regardirlg the facts alleged, may- summons the husband

"

to ahﬁear before a magistrate. Upon a find{hg of liability, the wagis-

o H ©
a

trafe nay order khq husbanaito pay .such periodic éums'for the suppért

4

Qf.the‘wife,_and chi]dren iIf any, as he ¢onsiders'reasonéble hanng, o
Fegard,to the nkans of both:part1es 96 The Act also makes provigion .
',/ / ’ —_— : - o ’ -
/’/ ta ' o 1] \
s ™ - . i ‘ . VN

$3. Richards 'v. Richards (1972) 26 D.L.R. (3d) 264 see also Institute
of Lavr Peqeahcb and P form; supra.n. 31 at 8. o A
0.
S.
c.

94. Other prov1nces have similar. Ieg1s]at1on . :
Deserted Wives' and Children's Maintenance. Act R.S. (1970) c.128.
Deserted Wives' and ¢hildrén's Maintenance Act R.S. (1940) ¢.234.

-Deserted vaes' and £hildren's Act R,S.N.B. (1927) 207. :
Deserted Wives' laintanance Act R.S. B.C. (1936) ¢.73. .
The Wives' and Childrén's Haintenance Act R.S.M. (1940)0c.235.

95: Domestit“Re]atjéhs u i n/ ‘ .
9. Id. §§_2722)(3)(g)n : c
e._ i - & ] ; |
) - v o ¥ ‘.\) -
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BN . Y . . . " . ., 4 |
- for the grant1ng to the w1fe of orders for the protect1on of ch1]dron 97\‘

The protect1on order or the refusa] to 1ssue such, may be appea1ed 087

_\¥%; B ":, o o Qfﬂf
| Where an- order is not comp11ed w1th, a marr1ed woman’may 0bta1n a.
’ ;summons from a maq1strate aga1nst mer husband who must then show cause
‘:-vwhy the order shou]d not be enforced Ef the husband does not attend K tkgf

. ’~or cannot show cause thc mag1strate may enforce the order 99 ,

/ : . : RO i T
! J : sy : ]

B //7.

o ThevA1berta Act males spec1f1c prov1s1on for cases of adu]tery 1n 1'
1re]at1on to protect1on orders It 1s prOV1ded that ng order sha]] be

o

d:\made in favour of a. w1fe who has comm1ttéd adu]tery un]ess 1t has been e:,&

'condoned that an order ma/ be resc]nded where a wafe, s1nce the mak1ng e

"of the order has comm1tted adu]tery wh1ch has not. been condoned ]OO

PO E
_;//

e .

H1th.rega?d to“lhe enfd(cement of ma1ntenance onders each proV1nce l?@”‘
Y - :
fhas 1ts own ReC1prota] Enforcement of. Ha1ntenance Orders Act wh1ch°pro—t'-glﬂi

Q

v_v1de for the recogn1t1on and en?orcement,of Judgments‘outs1de the 7' . ‘H"'f ﬁ”'}
ey Jur1sd1ctﬂon Jn quest1on 10] e {Vd°_df»g{”f;//<‘

G RS N . a

u .

97, Id“‘s 27(7) | B
"98.;;Dowest1c Re]at1ons Act 5. 27( )1£hnbugﬁ'(te);g'

.- ; o M e

990 1d. s.z8.

el e s e

: 1001d%29

 ;1@1}7RTS\Aﬁ_(]97 ) C 223 R S O (1970) c. 400”*R S N.B. (]992) C. ]93
. _}qS.SJV(]QGSJ’C 59, R.S. 7. 5 A(1967) ¢.1735 R.S.M. (]970) c. MZO,A R
R.S. P.EVIC (]931) ¢.139; R.S, N. (1970) . 224 Fam1by ReTat1Pns ﬂf““

~Act S.B. C. (1972) C. 20 55. 48 60 PR ‘ ,

o
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.Fina1Ty\\;:>ther ment1on shou]d be made of the ha1ntenance Order

Act in A]Lerta vhich prov1des for the support by e1ther party of the

other +in any case of d1sab1]qty or dest1tut1on It appears:that this

statute 1s rare1y used‘ jOZ ; \ 3 J %‘ ‘f' e T h ﬁ‘l‘ )
o ) ‘ ,
3. LA REFORN |
Recommendat1ons are made by the Lau Peform Conm1ss1on of Chnada ;\7
: w1th\regan to: econom1c adJustments after d1vorce 103. Certa1n cr1te;1a x\
.i“are advocated w1th regard to ma1ntenahce ? The bas1c pr1nc1p1e is "_ ;. d,é jiﬂ

-

‘ enunc1ated that marr1age does not crcate a r1ght to na1htenance and,

]

1f granted there 15 an ob11gat1on on the rec1p1ent to become se]f-
support1no.as soon as poss1b1e Tt is advocated;that ma1ntenance on]y
be granted where a need ex1sts and that such need may Just1y ar1se from‘
:d% the d1v1s1on of funct1on dur1ng the marr1age, from an agreement to N'
malnta1n, from arrangements made for custody of ch11dren and from _V_
phys1ca1 or monta1 d1sab111ty - |

“ The forego1ng exam1nat10n of the 1aw of support for dependentsvnfv

g1ves r1s;7to the 1moress1on that there 1s need of reform 104 In."l.“> v

102 Inst1tute of. Law'Research and Reform ugra n 31 at 8 ‘ ;;f" - tfﬁ_, ;. '
Horl1ng Paper on D]vorce 13 (1075) .

; For a genera] d1scu551on on the need for reform see HacDouga11
”'A]1mon/ ‘and | .a1ntenance in tendes da Costa (ed) ‘1 Studies in. ;
“Family . Law (1972) 2E3; Crctncy, The” ha1ntenancc Quagmire (1970) .. S
L33 MLULURLTE62: Law Refor Conmmission of Canada hawntenance on PR P

o Diverce (UorP1ng Paper 12y (1875}, , e R :
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"'\particuTar‘some general agreément needs to be reathed as to Whatv

s "

ma1ntenance is meant to be should it refTect a bareﬂsuhs1stence B

TeveT or compensat1on to ‘the w1fe for: years of faithfu] serv1ce, or

pun1shment -of a gu1Tty party7 In add1t1on, the const1tut1 naT d1v1s1on.

of powers between federa] and, prov1nc1a1 governments makes for ever- -

. ,
o Tapp1ng prov1s1ons and 1ncreas1ng comp11cat10n <105

. 0 ©
o also be TeveTTed at the preponderance of vague genera11zat1ons such as

o

Cr1t1c1sm may

"a’§ the‘§ourt th1nrs f1t”’ reasonabTe” sums, such sums asvare
consadereo properﬂ. As MacDougaTT descr1bes them “They représent'
° empty vessels wh1ch can be filled w1th a d1st1TTat1on of contemporary -

soc1aT attitudes on the respect1ve roTes and obT1gat1ons of husband

and wWife.! 106 _ '”'° SRR o
1

- It 1s therefore suggested that as long as the 1ntent 1s to reta1n :-“

[

the eTement of Jud1c1aT d1scret1on/1n these matters, the use of such

.g: genera] pnrases as. abowe referred to is unavo1dab1e However, with a
“b' vwew to reduc1ng the d1spar1ty in Jud1c1a1 dec1s1ons, 1t 1s recommended
: that ma1ntenance be! statutor11y def1ned SO that the courts areehot Teft
to 1nterpret thepﬂct 1n the T]ght of the1r own ph110sqph1ca] att1tudes

. @ Lo ¢ : - Q- S
RREEE ) o = v ' : SRR 4 o

. s = T N s T - / C . o - °
105, Jordan, The Const1tut1on and Anc111ary Re11ef under the D1vorce
Act (1969) 2/ The Advocate d6O . : v .

106." Sugra n. 104 ab 29T ;f;i,gf

s . . e : e Y e
= AR R Q . .



"CHAPTER NINE

. THE_MARRIED WOMAN'S RIGHTS ‘OF IMIERITANCE -

R }NTRODUCTIOH L

The ru]es of devo]ut1on of property on. 1ntestacy vary in deta11 as
between Eng]and and the var1ous prov1nces of Canada ! However each

Jur1sd1ct1on segis to be sat1sf1ed on the whole that 1ts system 15

equ1tab1e and no loud cry for reform 1s to be heard . i v -g‘

e
' 4

T It s otherw1se, however, w1th regardwto the devo]ut1on of property'

where a husband d1es testate The curnent controvtrsy over the d1str1—d

' but1on of matr1mon1a1 property on d1sso1ut1on of marr1aoe has- extended

el

. to such d1str1but1on on death. ‘While 1t 1s genera]]y agreed that the

e

var1ous statutory prov1s1ons wh1ch ex1st in Eng]and and a1] Canad1an L

prov1nces to a]]ev1ate hardsh1p where. a testator does not adequate]y N

prov1de For his dependants are falr?y reasonab]e, 1t is fe]t that, fu}

a matr1mon1a1 property reg1me 1s to be adopted, much more could and
4 [

shou]d be: done in th1s area 1n the 1nterests of cons1stency and

o

faﬁrness

R "See genera1]y, Brom]ey, Fam1]y Lau 501 (]971) Bowker Success1on

~to Property in . the Common Law Proviinces” (1058) Can. Jur 242,
»"Chapman The Law and ‘You 397 (19707: Hume, -Anger's" Digest of ‘
. €anadian Law 433 (1907), Bowkery Cases on the Law of Wills 4-1

,(1969) R IR RS : ’

B

T
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“2.- INTESTATE SUCCESSION

) s ) v oL : °

a) .In_ Eng]and ' T e e

Hhen a husband dies 1ntestate, the surv1v1ng w1dow is ent1t1ed to

°

all pehsona1 chatte1s 2 wh1ch “inc lude a11 househo]d effects, cars,

o,

Jeuellery and such 11ke but exc1ud1ng any th1hg used for business

. 3 e S T
purposes S . B ' a
o g & o e '

o, . PSR
- 3

“What the w1dow takes apart from the persona1 chatte]s depends on'

L]

B what other re]at1ves are’ st11] surv1v1ng If ‘there is ne1ther 1ssue
nor parent nor brother or stster of the whoTe b1ood or 1ssue of such

the w1dow taLes a11°abso1utt1y If the deceased 1eft ch1]cren or

0

~remotér 1ssue, the w1dow rece1ves a f1xed shate°and a ]1fe 1nterest in

4

ha]f the res1due e If there were no- 1saue but a c]ose re]atﬂve tne-’

w1dow rece1ves a 1argcr f1xed shahe &nd an abso]ute 1nterest in: ha]f-

‘the res1due 5 Shou]d the w1dow seek to have her 11fe interest re-
/ i Q

gdeened, she may requ1re the personal hepresentat1ves to pay OVer the :

: 'after representat1on s taken out 6 S YR ‘f'a-

e

o

vt.vcap1ta1 va]ue but she must general]y e1ect to do so w1th1d 12 months;V'

| RN -

‘ 2,f_fAdm1n1st€at1on of Estates Act (19?5) S. 55(1)( )y B

3. JThe fact that the prOperty m1ght nave been. regarded as an - 1nvest—-

ment does 1ot prevent it from.being described as a persona] chattel,

Re Reynolds' Will Trusts (]965) 3 A1 E R. 686 (valuable stamp
’»co]lect1on) e R

4, '}Fam11y PrOV1s1oh7Act«(1966)*c.35:s.1(1)‘as_amendeduby Family

;ProvisiOh (Intestate Succession) Order (1972) (S.I. 1972 Mo. '916)

“wart.) 2. The fixed share is . now £15 ,000 free of death dut1es and
‘costs w1th 1ntere tat 4% per annum unt11 pawd :
and cgsts with 1nterest at 4% per annum’ unt1] 1t is- pa1d o
'6.:';Adm1n1strat1on of Estates Act (1925)‘5,47(‘) as amended.' '
o ol v e : : »0"" ,~‘- :

'4“7'

5; The f1xed share in th1s case is: now f40 000 free of death dut1es fvi

520
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i,ioccupat1on is protected by the Matr1mon1a1 Homes Act of 1967

“ ' . >

e

. T . 2 T

e
P

.

—

Tt will be noted‘that”whereasg'for other"purposes, vihen it dis

uncertain wh1ch spouse died f1rst the elder is deemed to have pre-

'.deceased the younger, th1s rule. of comuor1entes does. not app]y as

.between an 1ntestate spou e ‘and the surv1v1ng spouse 7 The reason1ng o

_beh1nd th1s except1on 1s that where there are no issue it wou]d be un-

des1rab1e to have the presumpt1on operate to p]ace a Targe sum at the .

~

o

N "'\ A o

d1sposa1 of parents in-Tlaw rather than parents

v

Hhere the deceased S estate compr1sed an 1nterest 1n the matr1mon1a1

home the widow may usua11y requ1re appropr1at1on of the home in or

" towards sat1sfact1on of any absolute 1nterest she has in the estate and

where the va]ue of the home exceeds the value of her: surv1vor S 1nterest

3

she may pay the excess 8 In the event that the w1dow s funds are

“1nadequate to acqu1re the home it Wil be remembered that her r1ght of

9 .

D

S 7. 1d. 5.46(3) as amended

8. Intestates Estates Act 1952 .2nd. Sched Persona1 representat1ves
Xvﬂ‘ cannot-sell -the home for 12 months $0 that the widow may thus:
elect. It will:-be noted ‘that' these prov1s1ons dd not apply toa
\tenanc1es are .therefore outside these provisions but in such cases
the. tenancy, "if protected by the Rent ‘Act, becomes a statutory
‘tenancy giving protection to the survivor. ~These provisions will
also not apply.where the home, at: ‘death, formed part of-a bu11d1ng,
or.vias he]d with agricultural. 1ano, an 1nterest in-which was ¢ m-
pr1sed 1n the residuary estate vinere-the home or part thereo vas
~used . as an hotel-or Todging hous i and where a part of the home was
* used for other than domestic purposes (para 2)<, B :

9. ggra, Chapter F1ve

e . PR g s . o7

“lease with less than tvo years to run (para. "1(2)). -Short periodic

el
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The 1mportance of mak1ng a w1]1 in Eng]and can thus be seen ﬁi

‘where the husband d1es 1ntestate h1s 1mned1ate fam11y may have to share

\’u PR

"~
the estate w1th the parents, brothers and’ s1sten§ of the deceased and
Vo _ R

th1s may We11 be contrary to h1s rea1 w1shes i

b) In Canada‘

Each Canad1an pFOV1nce has its own 1egns1at1on concern1nq 1ntestate.

success1on ]Q In A]bertall where the husband d1es 1eav1ng a w1dow and

° 12

1ssue,‘the w1dow is ent1t1ed to a. f1xed share 1n tne deceased s

. /
estate The res1due is d1v1ded between w1dow and 1ssue "as tg one ha]f

-

“to the w1dov where tnere is on]y one child, and one th1rd where there is.

more than one - ch11d The 1ssue of any. ch11d who predeceases the 1ntestate

o 2
s will: take ger st1rpes the share of that parent ]9 _Nhere the intestate

i \ . 3 . 4 .‘:'

< N

; ‘ = — EEEE— 7
~~10. The Devolution Of'Estates"Act R S.0. (1970 c.129;
: The Devolution of Estates Act R.S.M. (1970) jc.D70; .
g . ~The Devolution of [Estates act R.S.N.B. (195%) c.62;
e ' “The Intestate Sucéession Act R.S.S (1965) c.126;
: .The Intestate ‘Succession Act R.S.M. {197.0) ¢c.183;
. The Intestate Succession Act R.S.N.S.\(1967) c.153;
Administration Act R.S.B.C. ¢1960) c.3; - :

MProbate Act R.S. P, E 1. (]95]) c']24 . ,
Il.d_Intestate Success1on Act R.S.A. (1970).c.190;>
‘12, $20, 000 net with interest from date of death.

13, Intestate.Successjon~Act_R.S.A. (1970) cﬁ190,s.3. 
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. } . . .l, Lt
dies leaving a widow artd no issue, the widow takes-all., It is also

1

»provided that Where a w1fe has left. her husband andis ]1v1ng in adultery .

when he d1es, she shall take: no part of her husband s estate 15

Britﬁsh‘CoJumbia Manitbba and Saskatchewannhaye followed the

A]berta mode 1 ]6 In the eastern prov1nces however, the widow must

17

share w1th the 1ntestate S next of l1n if there are no ch11dren If

there is one.ch11d the w1dow and the ch11d share equa]]y 1n the resadue'”

‘.and 1f there is more than “one ch11d the V1don takes one third thereof.
.
¢t In Nova Sc0t1a, Pewfound]and Prince Edward Island and New Brunsw1ck the

widow” rece1ves a varying f1xed share from the estate ]8

If there are o
no ch11dren the w1dow, in add1t1on to her f1xed share, rece1ves one ha]fk

of the’ res1due wh11e the other half goes to the deceased s next- of k1n

1f;any. If there 1s one . ch1Td the w1dow shares the res1due equa11y>w1th,

///,.to'the husband mutaiﬁ? ,

‘1d. $.18. This provision also applie
mutandis. ‘ ’

o

. Except that the $20, 000 ent1t1ement of the w1dow is $10 000 in L .
hanltoba and Saskatchewan . Tﬁ R . .
. In Ontar1o a vidow receives the first $20, OOO of the estate and if
there are kin of the deceased st111 a11ve, they take one third of
~the residue. : :

The first szs,ooo, $30,000, $50,000 and $50,000 respectively-
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the child but if there is nore than one child she talc Qndﬁthihd‘of .

the res1due,‘the rema1nder go1nq to the ch11dren In Hew Brunswick the

spouse a]so receives the deceased .S persona1 chatte1s In all provinces

where the doceased s next of kin are. ent1t1ed _1f there are no such kin

at the time. of death Lhe w1dow taPes the1r share .6
A deccascd s next- of k1n‘19 ane firstly 1ineal descendants and

ot

‘then collateral rc1at1ons The 11nea1 descendants are the. ch1]dren,g

7

_ they will take in equa] shares regardless of age or sex or uhether they

have been adopted by the parents or are natural born ‘ A.ch1]d'1s'st1]1“

“entitled who was bprn posthumous]y;gg,was a mother' s-il1eg1tima¢e chi]d

' 20

‘or whose parentsAmarried aftef’thewbirth If an’ 1ntestate had no

11nea] descendants, co]]atenal\re]at1ves vill be the next- of - k1n Con~‘
cern1ng this group, the closest re]at1ve takes all un1ess there are'
more’ than ‘one equally removed in which case they share equally E e

'ca91ta. ‘The-pr1or1ty-11st enera]]y»goes from’parents_to s1b11ngs ?T,

©

K

19. 'See genenéiTy Chapman, snp?a nJ1 at;ﬁOO. :

/ . ° X -

S /
20. But in Quebec and Hova Scotia an 1V1eg1t1mate child'is not |
legitimized by the sutsequent marréage of the. parents Aand -

‘therefore cannot take. /

¢ 3

©21. But in Ontario and Quebec s1b11ngs share with the parents ..
--equally in.Ontario and in Quebec parenﬂﬁ ‘take cne half and
siblings' one eighth, S1b11ngs are .brothers or s1sters of -
either "the whole blood or-the half blogd. It is to be noted
that the: per t1rg principle al<o applies vhere an entwt]ed
. _s1b11ng has prcdeceased the: deceased . .

”




e 22 _ . . .
to grandparents, » . Lo nephews and nieces, to uncles and aunts, to
L ‘ , , ‘ |
great grandparents. Remote relatives are then considered; first cousins,

“grand-nephews, great uncles and so, on, but relatives by marriage are
. } : ¢ 8

a

~not included. - T .

-~

o

In pfovihce with cowertjcg1slat1on a surv1V1ng w1fc w111 reta1n
"her r1ght to douer in thc decoased husband s estate 23 un]ess she e10cts

to abandon th1s r1ght1 If she does not ‘so e]ect she is not entitled to

°

-a conp]efe share but 1f she does e]ect to abandon her dower r1gﬂts she

'Js ent1t1ed to.a d1str1but1ve share in, accordance vith the lay of

*® 24
‘success1on in her prov1nce

b g § : Te Lo
v

Un11ke Eng]and the doctr1ne of comuor1entes app]1es throughout

_Canada for the purposes of 1ntestate success1on but if one of the spou%es

~

1n a 51mu]taneous/deaih carr1ed 11fe 1nsurance 1n favour of the other, .- o
25 .

f the benef1c1ary §s d émed to have‘predeceased the 1nsured

—

22. Wh11e normally grandparents share equa]]y, in Quebed one ha]f .goes
‘to the materna] Tine and the other half to: the paterna] line.

23. But where she is 11v1ng aparf and . d1sent1t1ed to aﬁ1mony no
interest will vest under ‘the Alterta Dower: Act .and .she rust take .
in accordance with the Ingestate Succession Acty Re Rudiak (1958) AN
13 D. L R. (2d) 566.<_ T " S ' oo N

AN A
24. But in Manitobha the Dower Act prov1des that the survivor is
Ventitled: to:a 1ife estate in the homestead and in the event of

an 1ntestacy will be entitled in addition to the full share under

the Devolution of Estates Act. ' : L :

.'//

. 25. Chapman, supra. n.17at 402. N
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3. T[SFATF QL(C[ fon

a) In LIngland
In order to’ avo1d the hardshlp occasnonod vhen a husbhand dev1avd

- and bequeathed all ‘his property 70 strangérs or to charity, the Inherid¢-

26

ance (Fam11y Prov1§1on) Act was passed in 1938. This Act, wh1ch is

sti11 in force 1n amended form, provides that where the testator haci

fa1led to ma ke adequate provision for his dopendants the court is

w*
.

1empowered to ordér such reasonable provision as it thinks fit. It has
been her howevcr, that where sma11 estates are concerned, the‘court “
.shou1d be sTou to interfere with the testator's wishes. 27U In a subsequent
amendmnent to this Act, the Inte:tates Act of 1952 made an 1moortant
extens1oh of 1ts prov151ons in order to cover cases of 1ntestacy where
\\ the intestacy laws had proved 1nadequate Time is of the essence in that
\app]1cat1on must be made within six months of the date vwhén’ representa-

28

%1on is f1rst taLen out and the ‘person against vhose estate the .

c]a1m is be]ng made must have d1ed9dom1c11ed in Enq]and

[

T T 13

26. See genera]]y Ty1er Fam11y Provision (1971); Go¥d, Freedmn of

- Testation: The Inheritance (Faiiily Provision) Act - 8) T H.L.R.
296.  The Inheritance (FaniTy Provision) Act of 1f38 as amended- - ¢
is set out in the Third Schedule to the Faniily Provision Act of
1866 which Act represents the present position apart from anend-’
ments to the figures to:keep pace with the decreasing value of
the pound For a criticism of this Act see Stone, The Econom1c
Aspects - of Death in the Family 8 J.S. P T.L. 188:

27. Gregory v. Goodenough (1971) 1 AIT E.R. 497"

. 28. Family Provision Act (1666) Sched. 3 s.2(1).
e P N

=



For the purposcs of this legislation) depondunts are def1nod as
‘ L 29 .
the spouse of the dececased; 7 an unmarrifd dduqhtc or onevwho is
|
|

I . . ) |
_through physical or mental disability incupab]¢ of maintaining hersclf;

a son under the age of majority or who is through physical or mental
{ ‘ ‘ M . - . -’ '
disability incapable of maintaining himse|f, or the surviving party to.
‘ ! , L , LI

/ ! : "
! .oy . o i . 3 . . .
a void marriage with the deceased. 0 Buf the court' power to provide

/ W

for such a surv1v1nq party has the Timitat 1ons that the marr1dgo must
not have hcon anhu]]cd or dissolved, the deceascd must'got have enterad
1nt0 a 1ater marridge even 1f vo1dab]e QY vo1d, and the court must
satisfy itself that it wou]d have beon r asonab]e for the deceased to

have made the prov1s1on required. 3

In order to be succeosfu] in an app11cat1on for th1s type of relief .

Q

it is necessary to show tnat the testaLor ‘had acted unreasonab]y in

«

light of all the c1rcumstances. 32 TherewhaS'been some controversy as

[+4

to whether the test of reasénab]eness is Subjective;or objective. In.

<

r

_29. The burden of proof 1is on the widow to show she is the w1fe of the

deceased, Re Peete (1952) 2 A1l E.R. 599. It will also be noted
o that a second or subsequent wife may be an applicant, Re Btanch
a (1967) 2 A1 E.R. 468. - oo . ‘

s

: .- ' : -
30. Family Provision Act (1966) Sched.3 s.1(1)’as amended by the Law
‘ Reform (liiscetlaneous Provis1ons) Act (1970) s.6. A surv1v1ng
party to a void marriagegis defined as one who "had in good fa1th
entered into a void marr1age with the deceased". i

| -
: ) v

31. Id.

32, See Tyler, supra n.14 at 39. -

377



ay |

Lhe Court of Appeal wusybf the view that it chould be a

ey
(RN

Re Howell

subjective Lest but in Re Goodwin it was held that Lhe test was

. e /
objective in that, in this cake, il was not the reasonableness of Che

testator's-actions which should pe cansidered but rather the reality
[ / '
, . , ,

the Court of Appeal appears to have upheld the subjective  view. /

/‘
/

The requirement of unrcasonable action in order to invoke L/
protection of this Art has been affcrted by the cmancipation of wonon
in that with the d1m1n1sh1ng dis par1ty between the earn1ng power of the

spouses it 19 1ncreas1nq1y being held unre easonable for the wife who dies

testate not to have made proper provus1on for her hueband 36

o
°

The court may make threec types of orders interim orders where

/

there is imnediate need, final orders for périodical payments upon which

may be imposed cond1t1od§va@ﬁ restrictions as the court may require, and

"~ orders for a Tump sum either with or in lieu of periodical payments. It

{

/.

33. (1953) 2 A11 E.R. 604.
34, (1968) 3 A1l E.R. 12.
35. (1970) 1 W.L.R. 1455. e

36. . Re Clayton (1966) 2VA]1 E.R. 370; Re Wilson (1969) 113, Sol.J. 794.

. , . 4 : o 35
of the dependant's financial position. In the later case of Re Gregory
l - e s »-w__.;,h [EUPI Lo

308
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najora Ly or the cesser of a.dependant: Clxﬂl(l's disahility.
. , l E "

dnnu1]od or ‘dissolved, if such a peruon»hau noL r(marr1<d the court may

0

S

is also providvd‘thxtfﬂujr?nwhw";umy bo Vurivd and will ceane whoere

N i
B4 <m‘—‘,.

the uunvrvnnq SPOUSE romarrnvd, on a duuqhtv SoBarritge, on oa oson's

n )

- 37

" i ‘ " . \
Wi 1‘I1 regard to a f ormier s L)()Ll L‘ % 11()*,(\ lxtlr r 1L1(1( t () the deceas (\(1 was

- a

q
ot

make prov1s1on for h1m or her if satisfied that it would have Leen o

¢ n G

Woasonah]e for-thc testator 50 to do. 'Thc COUPt in such a case will

)

have regard to the income and tap1tu1, past, prccent ‘and futuro; the ”

I [\

1

ap)]1cant S LOndULt in re]at?on to uhe deteascd and dny dther ro]evant

38 . e

c1rcumstdnces, ot o ' i

b) In Capada

C e hs jn.EnB]and the prov1nces of ganada,'w1th the except1on of

.U a

Prince Edward Is]and have -sought to protect the family of a 1usband

who d1es testate but who has failed to make adequate prov1s1on for the

See geneﬁa]]y Laskin, Dependent!s Relief Leg1s1at1on (1030),T7

ma1ntenance and support of his dependants 3q . ) "
f. ..‘ i ' -e a
(()U PR "k B}
37. 1d. ss.1(1)(2)(4),4(1]. . -
' a . ‘ ’ B * e SR T
38. Matrimonial Causes Act (1965) s.26(1)(%)(4)(6).0
- N 0 ' : _
39. The Dependant's°Relief Act R.S.0. (1970) c.126; ?
- The ‘Dependant's Reltef Act R.S.S% (1965) c.128; . ' "
- Testator's Family Maintemance Act R.S. M. (1970) c?T-50. g
Testator's Family Maintenance Act R.S.B.C. (1960) c. 378 - A
* Testator's-Fauily Faintenance Act i.B.S. {1959) c.14;
Testator's Family Maiftenanc® Act R.S: N.S. @1967 c. 365 v
- Family Relief Act S« 'f]d (1962) c.56.

Aol -

Can. Bar Rev. 367; Brown, Dependent's. REGier Acts (19409 8ican."

Bar Rev. 261, 449 Bale, L1m1tat1on 0r Testawentary D1Spos1t?on in
Canada (1064) 4¢ Can Bar. Rev. 367. , [

: .
B : v N ’ (

-7

e,
Q’
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The ﬂTberta statute 40 prov1des that, notw1thstand1nq anyth]ng V' 't'\ .

e conta1ned 1n the w1TT ot a deceased or 1n the Intestate Success1on Act SR
La Judge may,_on\app11cat1on by dependants of the deceased w1th1n s1x

‘a months Qof ‘the grant of probate, make orders 1n h1s d1scret1on for the1r3

41

proper ma1ntenance and support out of the deceased s estate On such

“an appT1cat1on the Judge must 1nqu1re 1nto and cons1der aT] re]evant

%‘-~"matters 1ncTud1ng ev1dence of the dece%ﬁ@d s’reasonsﬁfor the d1spos1t1ons L

ERACEEN a N J‘
egffhe d1d or d]d not make 42 The Judge may refuse<@n order 1f he be11eves

s

:_ the appT1Gant oepenoant t@ be o1sent1t]ed by reason of character dr °;; o
43 and he must aTways bear 1n m1nd benef1t wh]ch may accrue to a gj'é_d

' 'conduct

@

LR

,Tsw1dow by v1rtue of the Dower Act

The Judge subﬂect to such cond1t1ons and restr1ct1ons as he sees

.‘ f1t to 1mpose, may order°ma]ntenance and support in the form of per1od1c"

payments or a. Tump sum or, by transfer or a531gnment of property or anyy,

'.f‘comb1nat10ns Qf these %f[ He may aTso subsequent]y vary, dwscharge orid

N
s

T susoend such ma1ntenance orders as he deems f1t 46 /Such orderSeare
vy,t efﬂect1ve as Trom the date of the deceased s death 47

PR

'40 Fam1Ty ReT1ef Act R S A (T9791 c. 134 (ATberta was the f1rst
o Canad1an prov1nee to 1ntroduce shch Teg1sTat1on) ;

SR

"';‘V"igz".-;‘-nad. s 4(2) S | |

IS z’i,(‘sf)ii B

5T44;sTf e




‘:",*ésof (1910) 2 LZ.L.R 9593 (1911) A, c. 730

The 1eg1s]at10n 1n the other prov1hces concerned 15 similar to

//

that of A]berta Saslatchewan honever makes Gt exp]1c1t that a husband

<

must 1eave his w1dou as much in h1s w111 as she wou]d be ent1t1ed to v

repelve on 1ntestacy 48 It is. a]so tp/te remembered that a w1dow s h

dower r1ghts cannOL be ext1ngu1shed 5y her husband s w111 un1ess she

0

has SO agreed If the w111 maLes/no ment1on of dower r1ghts the w1dou A

1s ent1t1ed thereto in add1t/gn to that wh1ch has been 1eft to her 1n -

~the. will. 49 j~_A_ o 'V-it'; '»;‘” R d~- «"v:.v‘f” e

L
Hhat const1tutes adequate prov1s1on for the proper ma1ntenance and

:jlsupport of a testator S w1fe 1s an ever recurr1ng prob]er Most cases

\
when rev1eu1ng the ]aw .on thws po1nt start off from the Nevs Zea]and

case of A]]and1ce V. A]]ard1ce \h1cn vas subsequent]y conf1rned by the
50

The 1mportant pr1nc1p]es aff1rmed 1n th1s\case were

' Ph1vy Counc11,
o * & RO EEIR AT e )

s .9

i B S R R , R

.

b “gsiv») that the Act 1s someth1ng more than a statute to extend the
prov1s1ons an the Dest1tute Persons Act _jgf‘;:,i‘"'f ;‘

.‘11 b) that the Act 15 not a sratute to empower the Court ‘to make

a new w111 for the testator

;48.7'Dépehd$ht's Relief Act R. s*s‘ (1965) < 128 B 9(2)

S A
49.-. ‘Ager S D1gest of Canad1an Law ugra n ] at 303

F-3
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‘o o o H " . o .

’ 'uw “« ! e o - o r‘ o
c) that the ACL a]]ows the Court ta a]ter a testaLor 'S d1spos1tfon ne

of h1s property only 1n S0 far as- 1t s ne%essary to prow1de
‘ for the proper ma1ntunance and support of w1fe% husband er":A L

LB

ch1]dren when adequate prov1s1on has not Leen made for thLlr .“

°

: proper ma1ntenante and support by the w111 of the te@tator
) ° ‘ “‘ : " . v- T : Ur : “ * ‘n g‘" ., ‘o B« I B
o - ‘7" 3 N '»,0 s '4-.'0 : § ° ) ' ° . - N
d)' that i the cage gf a w1dow, at all events, 1f not 1nmthe CaSPo_
. ? Qs Y oL i a
of a w1dow@% the Count w111 ma]e more ﬁmple prov1sron thdn n '“éf
' s © o C
- the case of ch1]dren, 1f the ch11dren are, phﬁs1caL¥y and : pet
I N . ¢ o Qo ,;\ a
RS mental]voab1e to ma1ntaﬂn and supporu thcmse]ves ‘;; e
. 2 B QOO : o 1} g :
""'“am Ll % AN | Y 3 L ‘ ‘ )
ST . “‘ﬂ o o ,Hx“ . . ° . 9] u . : N ?‘ . anv a ‘-, i o : . ) " a
o In Halker v. McDermott o Duff J. 1n.de1gven1ng a magor1ty.3udgmegt_’ N
said: SEPERRE L © e q; u b 0-:?, - a'-‘a-—':‘* T . .
e e U o Ce @ o e s s AR
T s v N s , B T <
@ <@ . . - . o o . ° R T . Ll AN . B
A T e S L e Dl e
' “what°C9nstituie§ pnerr%%%%ntenance ‘and support' 1s a BT TR

S question.to he detern1ned with reference to a var1ety of
: s ﬁ;rcumstances “T't:.canmot’ ‘be ]1m1tedatg the bare necess1t?é%
oof esttence For the purpose of ‘arriving-at a conc]uswon, L
v re othe court:on. whom devo]ves the responsibilidy of° giving o
e effect to the statute, avould: natura]]v*procced from the . '
S ]-po1nt of w1en of -the judicious father 8f-a family: seek1ng
to- d1schargg both his mar1ta] and his pargrtal ‘duty ; and R
s L §@u1d of: course (1ook1ng at the matt@r from<that po1nt of- "_h AR
e v1ew), cons1der the situatioii of the child, v1fe br husband e
: - oand the“standard. of Tiving Loowh1gh hav1ng redard to-this' '
and the other c1rcumstances feference-ought t0°be had. . 4

o T cL Q' N I K . PR S o LR &
o O . A . . 5 . e : L
0 - N . -1 . . N ¢ N .

only B B o0 - N - \ T - — . — N o s g .
-5k (193?) ] DL R 662 (s.c.c.). The reason1ng in this case was T
.\ approved” 1n Re‘Jones Esta&@ (1962) 32 B.L.R. (2d) 433 (S.C.C.). BT

T o T » S St TR



If the‘éourt comes to the decision that(adequate provision i
_has not been made, then the court must consider what - N
provision would be not only adequate, but just and equitable"

also; and in exercising its judgment upon this, the pecuniary

‘magnitude of- the estate, and the situation of "others. having o

o

claimS‘upon‘the.testator,must'be‘takeh,into account." .

Vo

A comprelensive review. of the cases concerned with "proper mainten-

I

. ] . . . . . . . [ . »/'_ PR . 3 v .
ance” and support” was undertaken in Re Lawtheﬁhgzﬁwhere'1t was concluded

. The size bf the festator’sﬂéstateihy~
The size.of his family; e s
.‘:”The'ageévof:hjs”debendantS§ 

'.Thé<statibh”jn ]if? of ‘the testator ard his. depe

)

that the coUrt_shoU]d take Frito accountvthe‘fo11owing‘circumstances:

4
AL - .
G | ‘l e °.

. D ) A

v

~

N
by “ o

N : ) e

R

o
Lo

o8 J

.

.“’_The:gharatter'andineﬁS offthe‘testatqr§,;

R iihé#wiéhés,of the tgstafbra,if hisgféilure_td'pérfonﬂ

ok

o

-

expresséd irtention, not carried out, to'..mak“e'fu'rt.her i

o , : °

his,duty is;dqg’to‘omiésioh'orﬂbvensight;'(e.giian

'pE6Visidn by wil)s

a

R

520 (1947) 2 D.LRISIO: T k\/ e

N
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7. The nelative needs and desehts:of the c]dimants‘(jf;the

. estate is small and the claimants are numerous) ; [
‘L

- 8. Y’Thespossibi1ity of‘changes in.existing4circqmstances;

9. " The future value of money and ratesaof interest;

“10. cThe opinions and wishes of a Just and wise mother about ?
the educat1on and mode of 11fe of the ch11dren of herse1f
and the. testator o R S T O ES PR
_]1L, ;he s1tuat1on ar1s1ng when the testator has been marr1ed ‘ L
S RN .
o more than once, e
12. The personal ‘income of the dependants: e T e
‘h:13,ﬂ,Tbewcompeting‘mOralac]éﬁms-dn‘the bounty of:the”testatOP;'

14, 'The‘health and_menta}’capacity,otbthe dependants; .~ " .

o

"ft]5 In the case of a w1dow the k1nd of ma1ntenance to wh1ch she »fz"

{"*c had been accustomed dur1ng the 11fe of the testa or, or to A

S wh1ch she wou]d have been accustomcd if her husband had

tnen done h1s duty to. her, a]] th1s 1nv0]v1ng a- cons1derat1on
:1‘fo _(a) the ‘size of the house Lin wh1cn she is. to: 11ve, “(b) the ';
cost of fue] 11v1ng expenses, c]oth1nq, and rep]en1sh1ng

househb]d furn1sh1nos,‘( ). taxes 1nc1ud1ng 1ncome tax,‘ir

ER . . o '
o . T g PEENG



| ‘ E \ | _ _ - o ‘ L
. . Seed e - ) . o by
PR (d) enp]ovment of domesttc servants and of persons. to tend |

-~

furnace and grounos, if- such servants had .been employed in-

////,"! | i the husband S 11fet1me or. become necessary because of his

death or the d15ab111ty of the w1dow (e) the necess1ty for
the use of a motor'car and the emp]oyment of a dr1ver, (f) . the

need for med1ca1 care or treatment (g)- trave111ng part1cp1ar1y

s b
. y“f]f 1t is necessary to w1nter in a:-milder:climate. . . .y

e ?

/

Arother view po1nt was expressed by the Br1t1sh Co]umb1a Court of
O / .
Appea1 where 1t was sa1d that the al]ovance to be granted vhen the :
. / ' -
: testator had fa1ked to make adequate prov1s1on shou]d ke measured by

the port1on of the estate the app11cant wou]d have rece1vcd had the

testator d1ed 1ntestate 53 This. view has been emphat1ca]1y refuted

by the A]berta Supreme Court 54 f’ S

\ . "."
ft appears that a widow has been he]d st1]1 ent]t]ed to apply for
,re11ef even vhere she had been separated from the deceased for somne
. twen'ty years pr1or ap his death and under a. separat1on agreement vas

- 55

not ent1t1ed to support On the other hand a w1dow has been he]d

N

'ud1sentht1ed \here she’ had been act1ve]y seek1ng -a d1vorce ard was on]y

preVented by the husband s death

3t Banter“v Vesﬁn1nster Trust Co. (1941) 3 M.W.R. 473,

547 Re Wilkan Estate (1651 4 WMLR. (1.S.) T14.
. 55. Re Edvards (1961)'31 D.L.R. (2d)3c8.

756;"Re Sh1r1e/ Estate (1966) 5 5 MR 86,

~



_’uhere a oné third share wou]d not sufche for’ ma1ntenance

i
Asvto whether a w1fe can contract out of her r1ght to 1nher1tance‘
relief during her husband s ]1fo, Ontar1o cases seemn 1o support the
-v1ew that th1s cannot be done but that she may become d1sent1t]ed 1f'
11v1ng apart in: cwrcumstances prec]ud1nc a11nony and SO an agreement ‘

5 .
may be'a bar 1f it prec]udfs a11mony 7-

o

| wh11e the TeStatOr’s Fémﬁ]y Méintenance Act of hanitbba is similar
\

:to the Alberta Act, a defCPOWt s1tuat1o% obtairs in Lhat Prov1n e. 58,
5 The  Dovier Act of Han1eoba prov1des that genera]]y the w1dow is to receive
one tn1rd of her hustqwd' estate 1n add1i1on to a 11fe 1ntere°t in the:ﬂ,‘h

"homestead Where the r1ght to a. one third share does app]y, the'

.w1dow must elcct The purpose of the DO\er Act is. to assure the widow

‘of one thwrd of the estate wh11e the purpose of the T stqeor 3 Fam1]y
nMa1ntenance Act 1s to prov1de for her ma1ntenance - th-re bL1ng cases P
60’ But 1f a
w1dow app]1es under the Testator S Fam11y Ha1ntenatce Aet she has no

a7

fr1ght to e]ect under the Douer Act

B

57. Smith-v. Hational Trust Co. (1959) 13 D.L.R, (2d) 520. But see
© ¢ - Lieberman v. Morr1sv(1944) €9 C.L.R. 69" (Pust H1gh Ct.) where
.1t was_ he]d thdt a w1fe could contract out. :

58} The Dower Act R.S. L. ]970.c.D—]CO.‘ ‘
59, Id.ssuts, 6.7 : e

po s ol

€0. Re Blackiore (1948) 1 H.W.R. 1001,

L
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4.  TESTATE SUTCESSION REFORH‘V \ ‘ e

a) - The Need for Reform " JLf\ oo

“The w1dow S r1ghts on 1ntestacy ensure’ her a rcasonab]e share in

’ X
"7er husband's estate. But the rules ofﬁtestate success1on are such

il

"that th%s’maywnot alwajs be so. In Eng]and, ‘as had been seen, the

w1dow s rights where her husband d1ed testate y~be»protected‘by the

Fam11y Re11ef Act They\are a]so protected 1n 1and by the Rent

Restriction Acts, by the Matrimonial Hories ﬁct and b the ”houseleep1ng

‘money prov1s1on of the Married 1onen S Property Act f 19€4. In Canada
the w1dow r1ghts are protected bv the Fam1]v Re11ef Act and by dovier

nvlegis1ation.

-

The protect1ons above ment1oned are somet1mes more apparent than

'

real in that the. secur1t\ enure in a rented home in Eng]and may

.prove 111usory wnere an enterpr151ng 1and10rd succeeds in evad1ng these -
CActs. A w1dow may be persuaded to dopr1ve her<elf of the dOMeP pro-
Eect1on in Canada in order to promote the sa]e of the property Aga1n,‘
©oin. e1ther country,\the husband may have successfu]]y d1vested h1wse1f
ﬁof much of h1s property pr1or ‘to death where he'dwd not w1sh his w1dow ;
to, bénefit. = o o St

@

!

Prob]ems Such as these contr1bute in part to present d1ssat1sfact10n

with d1scretwonary relief and create 1nterest in a systen of f1xed
-shares on death as be1ng the on1y sound way of protect1ng the w1dow S
1nher1tance r1ghts But there 1s another reason : Inher1tance 1aws have

-a]mays been bascd upon ‘the need 1o prov1de ma1ntenance for. the w1dow, to



the fixed share route n thecmatten of 1nher1tance rights.

\\v . ) A\ ' ' .
. . ' . ' “

provide'adequate food, c]othing.and shelter. The married woman of

today, howevcr, who may have contrlhuted equa]]y to the fam11y welfare

either by her’ worl w1thout or w1th1n the“hmne, 1s seel1ng more than a

. mere ma1ntenance,nshe is seek1ng a fair if not equal share in her

deceased husband's estate, such as' she might claini bn.diVQPCe.r
As w111 later be seen frcm the proposa]s for reform 1n tng]awd«and

Canada the choice of matr1ron1a] property regime v111 1arge]y determ1ne

\

whether a country or prov1nce decides “fo go the d1scret1onary route or

~b) Proposals for Reform in Eng]and

As an a1ternat1ve to’ the court's power to make prov1s1on for depen—

dants Lnere the deceased .S u1]1 fa1]ed to do s0, a system “of 1ega1 r1ghts

'

of 1nher1tance has been advocated - Fhe essent1a1 d1fference betveen the

‘two schenes ‘would be that whereas the present fam11y prov1s1ons 1eave

- o -

1t to the courts to use the1r d1scret1on to effect Just1ce in 11ght of

‘a]] the c1rcumstances, a system of 1eba7 r1ghts of 1nher1tance wou]d

‘_estab]1sh a fixed prOport1on of the testator s estate to which the

©

spouse uou1d be ent1t1ed h1th0UL need to have recourse to the courts.

; ; . e, e

P
£ . o

The Law Commission’ s WOrL1ng Paper on Fan11y Praperty Law exam1ned
both tnese schemes 61" Desp1te the advantage of certa1nty which attaches
/

to 1ega1 r1ghts of 1nher1tance, the Law Comm1ss1on c1a1ms that the
| - S :
o

Q

61.- Uorking Paper %o. 42 215 {1971).

.
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\

discretionary system. of family provision commands greater support

because of the rigidity of the former and the‘f1exib11ﬁty,of the

' ]atteP,

o

by a system of Tegal r1ghts

SUPV1V1ng spouse shou1d have a claim upon family assets at least: equ1va—
4

62

L

In its Report the Law!' Commission sees the issue as whether or. not

it 1s nccessary to su3p1ement or rc1nforce ex1st1ng~fam11y prov1s1on law

63 [
oIt starts ‘of f from the premise Lhat a

\

1ent to that of a d1vorced spouse.” The- Comw1ss1oncrs te11eve that this

goa] can be ach1eved if the fam1]y provws1on court is enab]ed on an

' app11cat1or for fam11y prov1s1on to have regard to the same criteria as

are app]1cab]e in proceed1ngs for f1nanc1a1 provision on d1vorce,
!

64

\

62.

63.
64;

For a er1t+e1sm of the discretionary system with its uncerta1nty
and the costs and the trauma of. Tegal action see Gold, Freeddm of

Leg1t1ma

Testation. (1938) 1T M.L.R. 300-302; Guest; Family Prov1sion and the

Portio (19J7) 73°L.Q.R. 87

First Report on. Fam1]y Property:. A new Approach 12 (1973)

-- " the

‘The. criteria for mal1ng f1nanc1a1 prov1s1on on d1vorce (Ma¢r1monia1
Causes Act (1973) S.25(1)) are: . - S

]
income, earning capac1ty, property and other financial

resources, the financial needs, obligations and responsibilities
of the part1es now and in the future

- the
-2 the

- the
-~ the

\
previous standard of 11v1ng of the -family
ége of ‘each party and the'duratidn of the marriage
physical or mental disability of e1ther party

contr1but1ons mace ‘by each to the family welfare 1nc1ud1ng u\

‘contr1but1on of 1oot1no after the home and car1ng for the
fam11y

- Q;;he

because of dissolution of the marr1age

-0 . o oo . o

va]ue to either party of any benef1t:§m1ch w111 not accrue ‘ ﬁ"

../



340

that is, that the court have the broadest powers to make financial

" @ N “ ’ . :
readjustment recognizing that normally a wife should be.deemed'eqtﬁt1ed
to a share in the capitdl assets of the family. This would entail a

change in the objective of family provision from the point of wiew of

’

the surving spouse. Pregontly the aim is to secure reasonable prov1s1on

‘for the maintenance of the surv1v1ng spouse uheroas the refonmed a1m

/

wou]d be to secure for her a fair share, as is the aim ig current div-

e

orce 1eg1s]at1on. Co e T )

. \ .
\ . <l L
o \ : .
@ B ° .
g Vo

The Law Comm1ss1on Report points ‘out the dangers 1nherent in a

s
65 1t contends ‘that the fdxed share might be seen /

'1ega1 r1ghts system.
as the may1mum entitlement and 1ead to the draw1ng up of a will preJud1c1a1
'to the surv1v . Moreover, 1Fga1 ent1t1ement'to a f]xed_share might
Tead to’an un redittab]e,exercise of the court's discretjonéﬁn family .
provision cases. The Commission beTieves;thatbthe advahtages toCS§ |

| derived from. the automatic.ogeration 6% jeda] rfghts of inheritance
would be offset by th% d1sadvantages of rigidity and possible 1nc0mpat—
1b1]1ty with the standards on divorce provisions and it therefore con-
c]udes that if co- ownersh1p of the matr1mon1a] home were 1ntroduced and
fam1]x provision legislation strenthened, a system of legal r1ghts‘of

. - . 66 : B *
inheritance would be unnecessary.,6 o ) o

it is submitted that for Eng]ahd the discretionary system, despite

the-element of uncertainty, is preférable because it ensures the maximum

-

©65. First Report on Fann#y Prope)ty A News Approach ]4 (1973). . o
66. Supra at 15. oy



. ©o341

testamentary freedbw,‘dhd the power of the court to vary a will is
conducive to proper provision being made by the testator. Further, it
enables the court to balance frecedom of testation with legitimate claims

o

so that proper regard is had to the particular circumstances of each

- case,

\

[ N
“

c) PPoposa]s for Reform in Canada

The A]uerta Inst1tute of Law Research and Peform has éxam1ncd \
var1ous posq1b1]1t1es concerning, an eou1tab1e d1str1but1on of matr1mon1a1
property upon tLe death of e1ther spouse. 67 ~The Institute's Report
d:scusses a proposa] that the matr1mon1a1 property regimne, wh1ch it
adVocatcs our1ng life, should not app]y on death on the grouno that
there is notbquff1c1ent peed to change the present artangemgnts. This
proposa]_c]aims that the present law already provides reasonable pro-.
vision.for a-surviving spouse and wiﬁh a few minor dmgndmentsiwou1dA
‘prbve quite éatisfactory. -The Institute d%scarded thié point of view
on th§'ground that where.a statutory bhoperty regime'is términatedyby-
death of a spouse the survivor should be able fo abp]y to/the~codrt .
for an order determining the.rights of the paf@ﬂes in the same manner
“as it 1$‘prop65ed that an application for a balancing bayment may be’
made by a-spouse upon d1sso]ut1on of the marriage dur1ng the lifetime

of both spouses. 68 o : ‘ ‘ B

N

67. ' Report Ho. 18: hatr1non1a] Property 91 (1975)

68. Sugra, Cwapter Five s.4(e).



'sharehwith the estate where ‘the estate has,more. than the dececased's

o 392

Another proposal considered by the Institute is for deferred
sharing on death such that «f the deceasod spouse had more than his '

«

“appropriate share of the shareah]o gains- the estate would share with

the surv1vor.“'tonverse1y if the survivor had more tlan her appropr1ate

3

share, She must share her qa1ns with the deceased's e"tate /dh1le the

-

Institute's work is premised on equal sharing between husband and wife,

 the Institute c]aims‘thdt‘this s on]x;with regard to the spouses while
"alive and it is not prepared to follow the lTogic of its arguments

through to death because of the resul tant conflict with the fundamental

e . A erte ' .
principle that each’ spouse has “a +ight and a duty to use their resources - °

for the support of the survivor,.

i N »
0 . ' .
] -

The-majority of ‘the Institute of Law Research and Reform have e

ngpted a third a]terhative which is-<that the survivor be ehtit]ed to

proper share of the shareab1e gains of the marriage.' But, unlike .the

previous proposal, the survivor would not be-ob?téed'to.hake a balancing

;‘payment to the estéte where the reverse situation obtained One exceﬁtion

to th1s recommendation: is.advocated in order to re11eve hardship occasioned

&

by the s1tuat1on where thé dectased left dependant ch11dren from a

‘prev1ous marr1age In such a case the Institute: reconnends that such

“a child should be ent1t¢ed to app]y for-ma1ntenance payments from the

surv1v1ng spouse, sucM payments not to exceed any balancing payments
f
which wou1d have beegn payab]e if the matr1mon1a1 prOperty reglme had

e

been operab]e 10 favour of the estate, and a]uays prov1d1ng that the

A -
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Y]

survivor was not deprived of adequale maintenance thoereby . 1L jseto
. . v N - 4
o

be remembered that any c]aim‘unﬂur this praposal would n¥t affect the

right of a surviving spouse’to make application gnder the Family Rolief

o

Act for maintenanée. |

o w )
¢ f . o : [ ]
.

‘ & g\, 2
e%ﬁi . o . 1 ‘ i
. The Law Reloim Lonm1s on & ntario recongiends a similar reform

¥ g -

to that of Lhe majority of t*

O

stan Institute bul with-the one

1mportantod1fferenc% that not on'y Jhou1d the property accumu]atod

- during marriage be har ab]e But a]%o the va]uc of the separate property

69

of - thedecerased. The reason1nq hcre 1s that b cause the deceased.

spouse is not available to give ev%ﬁence it uou]d be dlff1cu]t to

‘ asccrta1n the true va]ucs of the items to be deducted. Furthermore

4

®
" the executor or adm1n1strator must dd his best for the estate and may

not feel able t8 agree on va]Ués; di@ii@u]ties of eva]uatingopropehty

»

be1ng greater on death since marriage has usqa]]y 1aster ﬂonger than

3

when d1ssolved The majority of the Alberta Inst1tute, wh11e acknow—
Tedging the va11d1ty of ‘these arguments, maintain neverthe]ess that
they prefer to adhere to the 0r1g1na1 pr1nc1p1e of shar1ng only the
gains acqu1red dur1ng marriage.

BN

It is not poss1b1e to compareOthe Canad1an with the Eng71sh pro-.
posals for reform in testate succession because each has based its -
proposal. in this regard upon its own so]ut1on for the d1str1but1on of’

matr1mon1a1 property during the 11fet1me of the spouses

4
.'v‘ -5
\ B o Lo
1

69. Part IV Family Pronerty Lav (1974) 88, 102 The prec1se recowmenda—'

tion is: "En those cases where the matr1mon1a] property regime
is terminated by the death of a spouse, the equalizing claim
should be calculated on the basis:&f the net estate of each spouse,
rather than on their residuary estates". - - T

o . - ot Sl

313
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It is recommended 1n th1s the51s Lhat, contrary to thn majority \,

v1ev of the A]berta Inst1tute of Law Research and Reform 1n the event

’J

dthat aNs

{stem of deferred shar1ng 1s adopted dur1ng the ]1ves of the

5 the shareab]e ga1ns shou]d be: dlstr1buted 1n the sane manner .

fhe. death of e1ther spouse as an. d1sso]ut1on of, marr1age Th1s voulo

e

v
Ry
. a o el

“Jmean that on @eathxof e1ther spouse, not on1y wOu]d the surv1vor'be
'refab]e to c1a1m from the deceased s estate 1f a ba]anc1ng pajnent uer
ﬁ“ due to. the surv1vor but {hat 1f the ba]anc1ng pay ment vou]d have been
'”(f ;:payable to the deceased sucn payment shou]d Le payab]e to the estate by

-

»'the 5urv1vor In the event that such paymenb wou]d create f1nanc1a1

'fagjtardshdp to th° SQrVTVO”: aPP11cat1on cou]d a1ways be made through the %
: ,i;,ftlan11y Pe11ef Act p It wou]d a1so be poss1b1e for the te;tator 1o \1]]
| :Ghtﬁat SUCh paymcnt be ”Ot reqU"“Ed i It is subm1tted that thts recommendas ,4
. vﬁt1on carrJes to a ]og1ca] and cons1stent conc]us1on.the attempts tO EM“,‘
&?fﬁestab1vsn true eQUa]1ty between the sexes (”"‘f_: i ”3.;3~fs- bj;i}f{dkf, /?-
. \»o' N j&- T T SRR . f:s :,;,djb o f;/f‘
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" CONCLUSION

~ /-

:\f : pr1v11eged, and g]most devo1d of those r1ghts wh1ch 1n the wor]d of today

are general]y cons1dered t be the b1rthr1ght of a11 1nd4v1dua1s ,T "4

ST ERTIE
5 L=

!

W1th equ1ty j//tﬂe rEScue the p1cture began to change and success1ve

vlstatuégry reform

b

]umsy and tardy th ugh they oft t1mes were gradua11y

.'be sa1d to be 1nto]erab]e‘2 bf‘iﬁ;

vf;hhad equa] r1ghts with:-men nd unmarr1ed women

L N 35,




' by marr1age, both at the level of her personaT r1ghts and her c1v11 r1ghts.

The Tega] capac1ty of a woman was aTways detr1menta11y affected

Concern1ng a marr1ed woman S -name, the genera] v1ew e21sts in both

_EngTandDand Canada that it 1s a matter of custom rather than Taw ‘that she

LY

‘adopt her husband S name However, the bureaucrat1c nature of our soc1ety

1s such that in pract1ce 1t 1s not onTy extremeTy“d]ff1cuTt to reta1n a. !

- ma1den name on marr1age but 1t is we11n1gh 1mposs1b1e, having adopted the

;

a101 ‘xy

346

husband S name to seek to revert to the malden name. A spec1f1c po1nt of."

1rr1tat1on is the render1ng 1nvaT1d of a woman 's, passport unTess a change

1

of mar1taT status and the. husband s name are endOrsed thereon. However

' Jt must be noted that ne1%her the success1on nor -the contractuaT r1ghts g

of a marr1ed ‘woman are affected by the marr1ed woman g dec1s1on regard1ng

L ,am )
o

2 e T :
her name. T S Lo R . t

w - v
b Low
o

An except1on to the usuaT trend éway from the common Taw att1tude

toward marr1ed gﬁmét}ds the present day pos1t1on concern1ng her nat1on-

3.

goes a chomge upon marr1age to a husband of another nat1ona11ty, as ct

LU

' %ppeared to have been the earTy common Taw S1tuat1on wh1ch suffered

” VET,'ﬂ Supra, Chapter Three . A2 - :
ar72;'dfTurner SamueTs,vThe Law ‘of Marr1ed Women 345 (1957){

C3e Supr > Chapter Three s A3

o

%everse in the ]9th Century UnfortunateTy, Canada(@%% not seen f1t, as

- P - T
£ e : : .. . C e

o

o kS ;
Lo t

|

S

In bothaﬁngland and Canada a woman s nat1ona11ty no Tonger under— .



RN woman 1n the matter of tq@ nat1ona]1ty of the ch]]dren of her marr1age

9 -

3 | . B - | 347

R T

has Eng]and to give ret&@iﬁg,taye effect to the enab11ng 1ep1s1at1on in

hm

th1s area so, that a spec1a1 app11cat1on is requ1red for restorat1on of

Canad1an nat1ona11tv in cases where a woman had 1ost 1t on marr1age prior

4

to the reform]ng 1eg1s1at1on of 1946 Another bone of content1on in -

th1s area is the d1scr1m1nat1on which st111 ex1sts agawnst ‘the marr1ed

A child automat1ca11y 1nher1ts the ﬁather S nat1ona11ty even 1f the th11d

11ves w1th the mother 1n/her country of or1g1n Moreover,athe mother' s ;',,‘;:

' cannot app]y to have the ch11d 3 nat1ona11ty changed din such a c1rcumstance,

such app11cat1on only be1ng poss1b1e where made by the ”respons1b]e parent”

5 A blatant case of d1scr1m1nat1on ex1sts j

wh1ch norma11y means the father.
1n the case of the nat1ona11tg of the North Amer1can Ind1an woman who o
marr1es Upon marr1age to a non- Ind1an she 1oses her Ind1an status and :
all concom1tant r1ght5 and: pr1v11eges whereas th1s s1tuat1on does not

obta1n when an Ind1an man, marrles a non- Ind1an 9';,' e

VY ) - . ’ L o

Unt1] recent t1mes there st111 ex1sted an unfortunate remnant of the

outmoded ]ega] doctr1ne of un1ty of spouses, the fact that upon. marr1age -

;n a - woman 1ost hey own dom1c11e and automat1ca11y acqu1red that of her hus- f /(\1
band Furthermore she reta1ned her husband s dom1c11e after d1v0rce,
- _‘§ ‘ - , . , . ,

'4.’ the‘Canadybn Citizenshtpfﬁct-R S.C. (1970) C-19.
6. AT
'-7Q ‘;gérg, Chapter Thnee 5:Ad.

Comm1sswon“on the Status of women An. Canada 363 (1970)
B

Ind1an Act R S.C. (]970) c. 1 6 s 12(])(b)

€



Judicial separat1on, when 11v1ng apart, or unt11 a ¥o1dab]e marriage was
ahnu11ed.‘ Inroads were gradua]ly made 0n(th1s pr1nc1p1e, part1cu1ar1y in
relation to divorce 1a7 where dom1c1Te is an integral e1ement‘1n Juris- £
diction Thus in Engl nd, s1nce January 1 1974 the wom1c11e of a wife
is no 1onger ‘deemed t be that of her husband fov an . urpose, mere]y

h because she 1s marri d to\h1m 8 Canada has st111 som /ay to go before

i o

ach1ev1ng comp]ete 'ndependent dnm1c11e>for the marr1ed‘w0man. Federal

'1egls1at1on has nq: enab]ed a: W1.e to c]a1m 1ndepen ynt'domjcileufor pur- ..

poses of dfvorce proceed1ngs “but in other matr1mon1 » matters,_which”'

! "3(
conie under prov1nc1a1 author1ty " the marr1ed woman is usually subject,;to
& dependent dom1c11e A]berta has~been'more forward than other provinces

N~

1n th1s regard in that an A]bertan w1fe may now - acqu1re an Tndependent

: dom1c11e after a Judgment of Jud1c1a1 separat1on 10 b
NS . L ‘ i

In add1t1on to the persona1 r1ghts JUSt mentioned, the civ11 r]ghtSf»

‘gof the marr1ed woman have undergone very cons1derab]e change in modern . A

t1mes W1th'the Law Reform (Marr1ed WOmen and Tort Feasors) Act'of 1935 ‘

oA marr1ed woman was f1na11y enab]ed to sue. and” be persuna11y sued on her

¥

]1, ’K'r1m11ar step was then taken in Canada?

‘contracts as’ 1f a feme so]e

) ‘by appropr1ate amendmeptsmto the ‘|r1ous Marr1ed women S Property Acts of ; .
the Prov1dCes A mar#1ed woman hii s of course been ab]e to pursue a trade‘.
or: bus1ness separate]y from her husband 51nce ]882 and is now subJect to 7
;the 1nso1vency and bankruptcy 1aws as ‘a matter of persnna] ]1ab111ty \

. o
Lk

“igi "Dom1c11e and Matrwmon1a1 Prorced1ngs Act (1973) c. 45 s.1. i\’:
Té.' ,Twe D1vorce Act R S. C ‘( /O) c. D 8 s- 5 o ‘“ h; ";\’v

| EQ The Dormestic Re’latmns Act R.S.A. (1970 c.15'13:fs.'n'(b)._'% - SN
F] -éup_r_cf, Chapten,',Three SLBT. L e e |-

Lo . . -
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The advent of the Welfare State in Eng]and and the grneral change in
fatt1tude towards matr1mon1a1 re11ef caused the deser:ed w1fe 5 agency of
,necess1ty to be abolished in Eng]and in 1970 12 In  “ada the doctr1ne
of the w1fe S agency of necess1ty is st111 a11ve but increasing1y

s

be1ng v1ewed as an anachron1sm The agency of the c¢. habiting wife is

st111 presumed but as a rebuttl ‘e presumpt1on of foo . rather than a pre-.

'sumpt1on of law.

Concerning'husband and wif. in the law of tort, re11ef for the hus—

_band came 1in 1939 in Eng]and whea he ceased to be Tizble for h1s w1fe S

torts and the w1fe then found herse]f ab]e ‘to sue and be sued as 1f a

13

'fgmg_so]e. Aga1n Canada, for the most part has fo]]owed suit. ]4

f@hf1eva‘marr1ed woman has, for some consnderab]e,$1me, been_abTe to sue
' - R . . ’
her, husband in»tort‘ or the protection and security-of her property,

. -

" the def1n1t1on of “property” for th1s purpose is becom1ng 1ncreas1ng]y

. e]ast1c The unJust situation whereby the husband ‘did not have a like o

»remedy aga1nst his w1fe has now been genera]1y rect1f1ed The ]ongstand—
ing pr1nc1p1e of 1nter spousa] 1mmun1ty in tort fe]] in Eng]and in. 1962
each spouse now hav1ng a 11ke r1ght of act1on in tort aga1nst the other -

15

v'as 1f they were unmarr1ed Canada has not yet seen the way to mak1ng

th1s break w1th ‘the trad1t1ona1 v1ew but the 1nJust1ce and 111og1¢a11ty

.of the ru]e, based on-an outmoded v1ew of the mar1ta1 scate w111 sure]y'

. N
1ead to change before 1ong v

"
RS .

12."Matr1mon1a] Proceed1ngs and Property Act c.33's. 41( )s (2).

3. The Law Reform - (Marrjed Women and Tortfeasors) Act (1935) 25 & 26

/ Geo. 5 c.30 s.3.

14L‘ upra, Chapter Three s. BZ o »;» ' v : e o

15.. The Law Reform (Husband and W1fe) Act- (196"2) 10 & W Eliz.2 c.48

: i
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As a remnant of the d]dlcommon law view of the wife as\being the
propcrty of the husband, we’ still find that while Lhe husband may sue auy
(pcrson whose tort1ous act aga1n§t his wife depr1ve% h1m of her consort1um,v
the reverse s1tuat1on does not obta1r To the credit’ of A1berta, that Pro-

vince stands a]one‘1n pr0v1d1ng leg1s1ation to enable this right of action

16' . oo

to be exerr1¢ed by e1Lher spouse The&ant1quated actions for enticement,

'harbourqng and criminal conversat1on have been abolished in England; as

has the right of the husband to claim damages from a man who had com-
/ ‘ . . . ' . . .

mitted add]térylwith his wife.]? These actiens_are sti}]_tobbe found-in

most Canadian Provinces and again only Alberta has legislated to give

also to the wife the right to claim damages for adu]tery.]B

. ' , o PR - I
|
Since a mart1dge cert1f1cate 1s no 1onger cora1dercd to carry with it
.
\ 11fe1ong economic secur1ty for the marr1ed woman, the §Late provides fer-

“tain benefits for her. These are famity a11owances; social assistance

(or "welfare"), health care; retirement and'o1diage pensidns widows'

19

pens1ons and death grants There axicts cons1derab1e var1at10n bftueen e

the Eng]1sh and Canad1an prov1nct% in i atter of Stateabenef1ts. In
genera] the benefits are greater in-Englend, particu1ar1y in health.care
;where there is a<very comprehen51ve scheme. However, one WOuld hesitate

to recommend that Canada seek to emulate Eno]and in. this regard since

'

the much- vaunted We]fare State in Eng]and has unddubced]y been 1nstrumen-

tal in br1ng1ng about’ the extreme f1nanc1a1 woes inwhich that counury

16. The Dohestic‘RelafionS'Ac ~(1970) c. 113 as amended (1973) c. 61 s.35.

7. ~The Law Reform_(M1sce]laneous Prov1s1on>) Act (1970) ss. 4, 51'*

18. The DomcstTC Relat1ons Act (1970) c.113 as amended (1973) c. 61 s.]4dm

19. Supra, Cnapter‘Three,s.B3.' R : o .



finds 1tse1f'todey. This_is not to say'that‘the‘Canadian'position on
Staté benefits is un atisfactory. However, the recent extention of pen-

sion benef1tstto the spouse of. the pen51oner 15 a much needed step in the y \

r1ght d1rect1 n. 20

>, ©

L / - ©

In the realm of cr1m1na1 1aw the legal capac1t5/of a married woman has

"

undergone change A wife who commits an .offence 1s no 1onger deemed to be

xactmg at the behest of her husband 2l but it w111 be a good defence to

show that she acted under his coerc1on. In Eng]and, e1ther spouse may now

bring cr1m1na1 proceed1ngs aqawnst the other as if they were unmarr1ed22

A but special consent for‘such act1on is required with regard~to the stealing
or dqmagwng of a spouse S property In. Canada however a w1fe can only take

' Such'proceedtng aga1nst her husband concenn1ng her property\when leaving R

or deSerting him. 23 In various other matters the old common 1aw att1tude

©

that the wife is 1ncapab1e of 1ndependent act1on remains in Canada but has

‘been abo11shed 1n Eng]and 24

fin the areo of personal property'rights of a married woman (for_‘
béxample gifts, the wife's sav1ngs, bank accounts) é&??e'hBVe'been aniend-
ments to the Eng]1sh law which wou?d ‘be very welcome in Canada. However, ) .%
‘since the who]e matter of the property rights' of the marr1ed womarf ape |

currently under review there may be no point at th1s date 1n attempt1ng

-

- 20. 01d Age Secunity Act R.S.C. (1970) c. O 6 as. amended (1975)

'éj. Criminal Justfce Act (1925) 15 & 16 Geo.5 c. 86 s. 47 ‘Snow's Criminal
Lode of Canada s.18 (7th ed. 1974).

22. The Theft Act (1968) c.60 s5.30(2).
23, Sugh_,'Chapter Three s.B4(a).
24 §u9rég Chapter Threéus.B4(a){
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‘

piece-meal reform: ‘Neverthe1ess, the present Canadian position on-the

Cwife's sav1ng from the housekeeping a]]owancc 1s 50 abhorrent to equitahle

<

pr1nc1p]es that there is a case for 1mmcd1ate remod1a1 action. .25
| ,

s

‘It is interesting to note the djminishinbhimportance of the presumptions !

26

of advanCement and resu1ting trust, for example, where the husband pays
g ]

money into a Jo1nt bank account the presumpt1on of advancement is rebut—

table. Both these presumpt1ons are a re]1cuof the time when marr1ed women

in general were entirely dependent on their husbands for support. With so

“'many earning married women in today's society the underlying basis for

o : : -
these presumptions .is no Tonger valid. However, this As not to say that

there are not still cases wher rded by the presumptions

serves a osefu1 purpose pending P’change “our matrimonial property'laws.',

o

o

“Turning to the rights of the wife 1n the matr1mon1a] home, the quest1on
of possess1on often arises long before matr1mon1a] proceedings are commenced
in the courts, and in. many cases where no 5uch actiion is taken. In England
the matter appeared to be sett1ed in. 1967 by 1eg1s]at1on providing that
the wife's right to occupy the ma+r1mon1a1 home would be a charge on the

husband s estate or 1nterest in the property wh11e the marrlage subs1sted 27

25, Supra, Chapter F0ur s.2(a )
26. Supra, Chapter Four s.3. . . I

27. “The Matr1mon1a1 Homes Act (1967) c.75 5.2 as amended by the Matr1-
: mon1a1 Proceed1ngs and Property Act (1970) c.34 5.38.
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.30. Supra, Chapter Five's.2(b). - A ' _ I -

-

The wife devoid of proprictary rights was thus given "rights of occupation”
which could orfly be withheld by court -order. The imp]emehtation of this
Act has giVen rise to»difficu]tieSwand subsequent case law indicates that

a fa1r element of uncertainty still ex1sts w1th regard to the wife's rlght

to remain in the matrimonial home 28 In Canada the western provinces have

homestead legislation whlch prevents a husband who owns the matr1mon1d1

home from d1spos1ng of it or eneumbch1ng it w1thout the w1fe S consent;

the home 1S»exempt from sale on execution and the wife may retain possession

‘on. the husbbnd's death. But the married woman‘in proVinces without home-

stead 1eg1s]at1on finds herse]f in the h1gh1y unsat1sfactory s1tuat1on
which existed in Eng]and pr1or to the Matr1mon1al Homes Act of 1968.
Th1s was that the wife's right to occupat1on of the matr1mon1a1 home was
a pure]y persona] r1ght ar1s1ng from her r1ght,to“support and cohdb1ta—
tion, a right by which third part1es wepe’not b0und 29 But the Canadlan

law is by no means certa1n on this point. 30 . o _ X

With regard to matr1m0n1a1 propr1etary rlghts, a rigid adherence to

the doctr1ne of se%arat1on of property has proved to be antithetical t

the modern concept of marr1age as an equa] partnersh1p The grow1ng'
rea11zat1on of the rlght of the married woman to a fa1r share in the
prof1ts of the partnersh1p gave rise to the pr1nc1p1e of fam11y assets

and the doctr1ne of the resu1t1ng trust was 1nvoked in order to obta1n

 28. Supra, Chapter Five s.2(a):

29. ‘National Provincial Bank Ltd. v. Ainsworth (1965) A.C. 1175 (H.L.)
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such a share *or'her in rocognitioﬁ of her contribution 1n‘caning fgr the

honme and-family. But the rig{hity of our‘1aw - and of the Housce of Lords -
called\g ha]t”to such enlightened interpretutioﬁs’of the Taw and in.thc .
case of Pettitt v. ggggigg3] it was established that the ordinary property -
principles must be applied in matrimonia]lpropcrty disputes and that the

courts could not override veéted proprieﬁary interests, A wife, therefore,

.cou1d acqu%re_ho 1nterest 1n"prbpefty uniess her contribution thereto.had

been of a strictly finarcial nature. In the subsequent leading case of

Gissing v. Gissﬁng32 the House of Lords frowned: upon the use of thefmaxim

“"equality is equity" in‘assessinq the e;tentvof a beneficial interest-accru-

ing ‘to a non-owning spouse and again, in this case, the House of Lords

failed, to differentﬁate between‘fam11y assets in the sense of écquisition

)

“through indirect contributions on the one hand and, on the othera‘acqui—

9

sitions through the principle of community of assets. s yd

/
/

/ o

Arising from Pettitt v..Pettitt‘1egis1ation was 1ntroducéé in England

NS

to provide for.the acquisition ‘a beneficial interest in mairimon1a1

property where the non- ning spouse subs 1ally contributéd to the

improvément “the property in mon or mdney's worth. Subsequent to the
cases of Peftitt and Gissi he family assets doctrine has g;ined_
strength through continued support of Lord Dehning who, with ingenuity, -

sought to-apply as analogous the principles in the Matrimonial Progeedings'
-and Property Act whefebyvthe wife's indirect contribution in the home- -

L
!
=

¥

31, (1970) A.C. 777 (H.L.)

32. (1971)-A.¢. 886 (H.L.)

. ’ i
\ . o \




o 3hh
gained: her J_hendficia] dinterest in the home in divorce procccdings.33
]n Canddn a]sold direct, substantial, finan(id] (OHLYIbuLIOH to the:
purclaro of the. home was required before a non- ownlng wife could obtain
a be1cf1c1a1 1nterest there1n.‘ The now infamous case of Murdoch v.
MHXLQSH?4 reinforced this brincip]e, declaring that unless there had been
an express intent to create a resulting trust'in’favpux a1 the wife; none
arose through substantia]hindiroct contributionéI Mr. Justice LasP1n (as

he then was) unsuccessfu]]y sought to apply the theory of the constructive ?ﬂ;"-j

trust in order to endble the wife obtain an 1nterest It is hoped that

the uncerta1n state of the law in this regard in Canaha will soon be set-
.t1ed, in A]berta at least. The Attorney General of Alberta recently
delivered himself of his personal viéw that wives\shou1d%haveha half - Vs

interest in the matrimonial home its contents and that such a right

"is so fundamentél, it shoul pply reXroactively. to a]T existing

marr1ages” 35 The At . ] fAdicAted that changes to the

and report in England and 1n many Canad1an prov1nces 36

33.- Wachte] «v. Wachtel (1 1T A1V E.R. 829.
" o N .

34. (1977 41 D.L.R. (3d) 367.

the subgect of stu

‘_,r,-/r

35." The Edmonton Journal (February 2, 1976).

36;’ Supra; Chapter Five ss}y4(d),(?),(f),(g),(h).,
- - i
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38! Guard1ansh1p of Infants Act (1925) 15 & 16 Geo
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There appears to be qonora1”upprovn1,€{n vubyinq dnﬁroeﬁ, for the principle
of cnmﬁunity oflnwnunjy}‘ Onﬁy British CO]HmhiQHHOWOVUP favours fu]] com-
nity. Enq1dnd\ Onfario; Manitoba and Saskatchewan have Slnqlvd out. the watri
"
monial homo for »D(lel Lreatment vucomm(ndnnq co~ownership.  That such
a step is not warranted while the_marriage exists in peace is the view
of Alberta, Saﬁkﬁtchewan and Quebé* but these proV{nccs agree with
Ontar1o and Manwtoba that the hom@ shou]d be equally divided on separ-

at1on or term1nat|on of the marriage when a system of deferred community

of property should be brought into play. England quours:the'use of

Judicial discretion rather than deferred community as dogs'thémMInoriﬁy

former]y ‘the father was the sole arbiter in a]] fam11y ?atte

other vital change in the th]nP1ng about children 1n thﬂs Century ﬂs %hat

J'

< o
Lak

37. The Guardianship Act (1973) c.29 s.1(1). It wif
Nova Scotia the father's common law right of c
supra, Chapter Six n.37.



the precise position on particular aspects of custody problems.  "Custody”
is vnrioun]y‘usud Cb mean cave and control, phyuicd] Cnrn and control,
possession, supervisioﬁ of the thild's upbyinging, lu give only some of
T

the meanings attributed to Lhe Levm, Disputes‘over custody are usua lly.

in connection with matrinonial proceedings bul otherwise are settled in
the Tower courts. A1l conceivable factors deemed pertinent to the child}u
welfare are considCroZ and wheroa; forma]]yrthe moral character of the
mother must have been impeccable before custody was grantpd to her, att{~
.tudls have changed so that it is how recphnized that oveh although the
mother may haVGUCOMmiﬁted adultery she may still be an excellent parent
from whom the right of custody shoq]d not ho w1thdrawn 39 Regrettably,

£33 .
Alberta 1egls1dt1on tvnds to 1nd1cdte a contrdry view on this point

40

in the case of Jud1c1a1 separat1on or divorce.

The parental right to a child's services seem anachronistic in that it .

is unth1nkable Lhat a parent should seek to enforce it but what is now a .

f1ct1on still has a use since it provides a parent with a remedy against

a stranger who interferes with the r‘ight.41 o "

: . ) e o .
It will be noted that/éntario and Saskatchewan have breached the

-t <

genera] pr1nc1p1e of equal, parenta] r1ghts by mak1ng express prov1s1on to

retain the father's common law author1ty over the religious faith of the

child.4?

Supra, Chapter Six n.34.

The Domestic Relations Act' R. S.Al {1970) ¢.113 s.44(1).

(4

. Sugra, Chapter S1x 5. 3(b)

N J‘rw A7
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An~1mportant reason why parentaﬂ r1ghts have been d1m1n1sh1ng 1n

recent t1mes is the asJumpt1on by the State 1n both Eng]and and Canada of
' . the r1ght to protect the ch11d when the State deems the heed to have ar1sen

It may assyme the v1ghts 1n part or 1n toto accord1ng to the c1rcumstanteq 43

N

Uor]d,Uan/I where a comp]ete transfer of ‘all parenta] r1ghts and dut1es BEE
NS / " SRR INN v
/}akes p]ace from the natura] parents to the adopt1ng parents 44"'An‘“ oo

o

1nterest1ng move is afoot in Eng]and, where ch11d we]fare law ‘in genera]

!

' 15 under rev1ew, 1n order to enab]e a parent re11nqu1sh h1s or her parenta1
B S Q@2
r1ghts in. favour of an adopt1on aéency rather than in favour of spec1f1c

<

,*”9e is a]so a. p]an for Tcustodlan§h1p orders“ wh1ch
b ‘
'alf way mea5ure between adopt1on ard plac1ng a ch11d 1n

, adopt1ng parents;j
7 .

\;,;}-ql appear§ to be a

' El

L care of the 10cf1 author1ty, the custodﬁan may be a hé]at1ve or fr1end but

not a parent-45 - {- e o e e
T R R O SR : o ' B
. 'The,b i duty_o a parent to ma1nta1n a ch1]d of the fam11y is. also ¢

46

‘ﬂ: now shared by oth pa ents ang thete is current]y cons1derab1e tontroverSJ

‘ over th1x.duty wtt

{/ parent of a ch1ﬂd of t.

\n

r gard to a husband or w1fe who 15 not the natura]

s r EAR e

fam11y » Aga1n, ch11d ma1ntenance orders may be e

-

seughm 1ndeppndent1y or n: the ceurse of matr1mon1a1 proceed1ngs whenva1]

/ v L e ’

i re]evant factors u11] be taken 1nto consvderat1on e ,:1€- T

& i
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_ 'bee@ genera]]/ ugra, Chapter 51x ss. 4( )(t);.(ii)f.*»tu;;-b“-';j,ss;‘_
- '45:',Sugra,‘Chapter S?X s. 4(b)(1) _ffi'*f:‘” ﬁ;'v”;} fdyf”;“ﬂ ?fvi‘$7'ﬁd

M A. / . : B

'ﬁ:»[46}4:h1nistry of Soc1a] Securl-y Act (]966) C 20 $.22; The Cr1m1na1 Code

' URUSLCL(1970) . 34 s.794. See a]so ‘ugra Chapter S1x\s 5(a)(1) :
*lﬂf“f'f"Af R R PR S PR g g
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Vel

ment was - g1ven or there was a ]ack of proper superv1s1on

;48; ‘Ch]]dren ‘and Young Persons Act (1969) S. 55 - vv;'.:;j,;;;"

3592

Thq duty of the parent to protect the ch11d is conta1ned in many

statutes w1th cr1m1nu1 sanct1ons, from the proh1b1t1ng of the tatoo1ng of -/

' oh11dren to proh1b1t1ng abort1on 47f W1th regard to parenta1 ]1ab111ty

g i C
for a ch11d‘s act1ons, .a parent is genera]]y not 11ab1e uZﬁess encouragea -

8 Concern1ng a;
ch11d s contracts also there 1s no 11ab111ty on a parent gua parent
<./,~ T I PR S ¢

‘& T e . . g o

/ ‘ T S : L
In the matter of a w1fe 5 r1ght to matrxmonia] re11ef the rather out- -
A
moded act1on for restitutlbn of con3uga1 r1ghts has been aFo11shed dn.oo
Eng%and but 1t 1s st11] é]1ve in Canada. 49' Canada a]so st111 reta1ns the '
\

7~:01d grounds for Jud1c1a1 separat1on, such as crue]ty w1th 1ts attendant

controversy as to the mean1ng of ”crue]ty“.wn Jud1c1a1 separat1on as

opposed to" "crue]ty“‘1n d1vorce Eng]and however has now a1tered the

grounds for Jud1c1a1 separat1on 1n order to espouse the more 11bera]
I

att1tudes of today so that qhe grounds for Jud1c1al separat1on are now the

A

‘:,,,same as for d1vorce 1n Eng]and Prov1s1on 1s a]°o made for reconc1]1at1on R

3

1n Jud1c1a1 separat1on It must be sa1d however that A]berta has updated

her 1eg1s1at1on on Jud1c1a] separatlon 1n order to prov1de equa]1ty of ‘vfﬂy"

Y

treau“%gy as- between husband ande1fe 50 ”.t Ivﬁtc \
- | v .v (‘ i, = ‘ " A : » . \ ' ’;:, ‘.v'-q,“v ﬁ 3 . b‘ '-; : : v . ey . v‘ (4
: : : G : ’

-47, See genera1]y sugra Chapter S1X ‘. 5(b) ‘i :.gwhi

';49;f:Hatr1mon1a1 Proceedlngs and Property Act (J970) c 45 . 20 v'..“;;ﬂ-gf’

‘ "SOEQ Domest1c Pelat1ons Act R.S A (1970 c. ]fi‘as amended by the

';‘;Attorney Genera] S atutes Amendment Act (1973) Ci 6]




N

e Proctor presumably serVes the same funct1on A new ‘bar - 1s 1ntroduced e

O .

. - Both England and

5 ot marriage 51 ’Jn En ]and the overr1d1ng con31derat1on must be that the

spec1f1c grounds suc"as adu]tery, desert1on, 11v1ng apart and it be1ng

unreasonab1e to expe t the part1es to cont1nue ]1v1ng together (the term"

crue]ty" has w1se1 been abandoned) » Wh11e Canada has introduced the

‘modern concept of permanent breakdown of marr1age and de]1neates various

grounds for d1vorc w1th1n that concept the trad1t1ona1 grounds\of the

breakdown Th17 1s regrettab]e

> 0 AT ’ l‘ B . ’ ' S . . c s

Eng1and has a]so dropped the trad1t1ona] bars to a d1vorce pet1t1on

'of co]1us1on and. conn1vancé but prov1s1on for 1% ervent1on by The Queen S

x

‘vtwhere a pet1t1on 1s based on-. 11v1ng apart for f]ve years In suctﬂa ca”e o
ﬂ.; the pet1t1on w1]1 be d1sm1ssed if grave f1nanc1a1 or other hardsh1p wo‘ld

-b'accrue to the respondent 1f the pet1t1on were granted 52 The trad1t1ona1

bars of co]]us1on, condonat1on and conn1vance st1]1 operate in Canada,

: 'furthermore, a;decree W111 be refused wh1ch is based so1e]y upon the coh—

, sent, adm1ss1on or defau]t of e1ther or. both of the part1es 52&! Condon—

o

’ at1on and conn1vance however are but d1scretlonary bars by v1rtue of the o

v

‘prov1so that the court may neverthe]ess grant the decree 1f 1t deems 1t

e Pl &
to be in the pub11c 1nterest to do so Add1t1ona] bars 1n Canada are-

51 Hatr1mon1a1 Causes Act (]973)dc.18; The @%Vorce Act R:S.C;'(]970)-

- c.D-8. !

[

:52;f‘Matr1mon1a1 Causes Act (1973) C. 18 s-. 5 T ,1V:v~' .-‘,”“ tt

a’}-‘%

~a-North West Territories ca se, - 1nd1cated that he was'sgtisfied that /.

'sec.9(1)(c) of the Divorce Act was not. intended to be a bar to. a - judge -

1360

‘Sexual offences and of. crue]ty still” rema1n outs1de the concept of marr1age

LS?a.fIn Ewas1uP V. Euas1uP (1958) 70 D.L.R® (2d) 525 Mr-. Just1ce Morrow, 1h i

R

,ﬂ,act1ng upon admlss1ons presented 1n for form of sworn test1mony in court.

o

p SRR
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- . hefis tired of her, considerable precaut1ons are built into the legis-

where-reasonab]e’mafntenance arrangements for chi]dren of the mar

would be pre3ud1ced and where a decree based on marr1age breakdown wou]d ~

be undu]y harsh- or unJust to the respondent 53 S ot o ©

3

" The divorce 1eg1s]at1on 1n~both Eng]and and Canada makes strenuous
efforts in aid .of reconc111at1on buts there is cons1derab1e scept1c1sm as

to the practical ‘value of these prov1s1ons It shouid be noted that

=

‘whereas much cr1tnc1sm has been 1eve11ed at the new English d1vorce 1aw

on the ground that 1t enables a husband to d1scard his w1fe Jjustbecause 3,

lation 1n an attempt to ensure that undue hardsh1p does not resu]t 54

o . ’ ‘ i R G
& ' '
‘

Fortunate]y the Law Reform Comm1ss1on of Canada, in 1ts WOrk1ng Paper»;r‘v

.‘l

.~ on D1vorce, 1s seek1ng to promote reformat1ve 1eg1s1at1on in order to

remove the very cons1derab]e fau]t e]ement wh1ch has been reta1ned in-

=

Canad1an 1eg1s]at1on and to try and remove the adversary e]ement wh1ch is

.‘st11] very strong 1n Canad1an proceedfhbsMQS_i y S ;i,;j

U3

P
“/

At the root of a]] provis1ons for f1nanc1a1 re11ef 1s the pr1nc1p1e \}_1l'f’~

'-that the fam11y shou]d be se]f susta1n1ng and"not become a burden on the
.A)

State. In add1t10n to the deta11ed prov1s1ons in Eng]and for prov1d1ng f R

g N 1
s g . . !

53. See genera]]y upra, Chapter Seven 5. 5(e)( ).

v

"54; Matrlmon1a1 Causes Act (1973) c. 18 S, TO

©55. S upra, Chapter Seven s.7.
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" either party with appnbpriate financia] re]ief in terms of money, provisions

‘are a]so made for transferr1ng or settling property after a decree of di-

vorce, nullity or Jud1c1a1 separat1on 56 Th1s has proved a boon to the ‘

non own1ng wife who, as has been seen, cou1d not otherw1se obtain a bene—
. \
f1c1a1 1nteres¢ 1n the home unless she had made dlrect financial

contr1but1ons towards the purchase thereof. Re]1ef is also avai]abie
where no matr1mon1a1 proceed1ngs are. 1nvo]ved but where there has been
w11fu1 neg1ect to. ma1nta1n on the part of e1ther spouse. 57 In assess1ng
the extent of f1nanc1a1 re]]ef a]] the c1rCUmstances of the case are

‘o taken . 1nto aceount and .as a very genera] gu1de 2 sum wh1ch w111 br1ng the
w1fe up to one third of the totaﬂ JO1nt income of both husband and w1fe

is cons1dered reasonab]e

) The quéstion of financiaT’re1iex is dea]t w1th in a s1m11ar fashion in .
Canada58 but aga1n A]berta stands out from other prov1nces in mak1ng pro-

"v1510ns that app]y equa]]y to husband and w1fe in areas subJect to pro 1nc1a1”
.
1eg1s]at1on ‘In connect1on w1th the Canad“éh»@llorce Act the f1nanc1a1
Bt -"\
prov$ 1ons do not d1scr1m1nate against e1ther spouse S0 th“t;“as in Eng]and

~

a w1fe may be ordered to prov1de support for her husband but c1rcumstances ,j. 2

e

o where such action wou]d be ~rpropr1ate ‘are rare. R “‘*'

At last questions are being as%ej as to ‘what shou]d be the nature of

'maintenahceiﬁnAsociety taday: sh0u]d it be the m1n1mum sum requ1red for égo

o

Y

.'Sé;.iMatrjmonial,Causes,Act (1973) c.i8 s.?4(1).i

S 57, 1d.s.27. e T e e

°

.58, Supra, Chapter Eight s.2. . - o L



modate any of these views.

Eng]and and Canada

3to rect1fy any. unJust prov1s1on, or 1ack of prov1s1on, for dependants }qf“

~do not in- pract1ce afford the protect1on'wh1ch

o o 363

- exietence?; should it be an equal 'partner's-share on thefdis§o1ution of a.

partnership?; should it be a reward for years of faithful service or

'reflect‘a punishment‘for conduct deemed wrong by a'particular court?v'The

hwording of'the relevant statutory(prov1sions is such that they can accom-

L3

The final d1v1s1on of property on death is bas1ca]1y s1m11ar in
59 On intestacy the share of the surviving spous7 in the |
res1due after her share has been extracted” depends on what other-re]atives

are a11ve at the. date of death However in A]berta Man1toba and Saskat—

&
\

chewan a w1dow only need share the res1due w1th ch11dren of the: marr1age

1f there are no ch11dren the w1dow takes all. The‘need to maEe a w111‘1s

‘-:thus not so important in these prov1nces In the remaining provinces, and

a]so in Eng]and, after the w1dow has rece;jved her 1nd1v1dua1 share the

'res1due is shared by her w1th parents and S1b11ngs in the absence of issue.

\

RN

In both Eng]and and Canada there exist Family Provision Acts in order

the will of the»deceased But cons1derab1e d1ssat1sfact1on ex1sts ‘with the 1aw

-regarding testate succession both 1n Eng]and and Canada Part of this®

®

d]ssat1sfact1on re3u1ts from prov1s1on”;a1med t. 'ng the w1dow s j'

ab]e in theory,

Agaln, the

who]e nature of the surv1vér E ent1t]ement is now under scrut1ny In ‘, o

cases. where the Fam11y Provn ion Acts are 1nvoked, the quest1on is askediy

59. 'Sugragfchapter Nine ss.Z: 3. . T c —»3: | ti‘ S : | -
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should the widow's share be -enough’ to keep,her at .mere subsistence level

Aor has she a right to demand sOmething more substantia]7 The arguments'

here are rather similar to. those be1ng put forward 1n connect1on with
ma1ntenance :60 Proposals for reform in th1s area were 1nev1tab1e as a B
part of the genera1 ag1tat1on for matrxmonna] property reform in order to

, accord to the wife a’ fa1r share of the fam1]y assets in recogn1t1on of her

\ \

valuable work in caring for home and’ fam11y4 The only v1able mechan1sms
appear to be the cont1nued use;of Jjudicial d1scret1on Qr an ent1t1ement

in-law to a f1xed share The so]ut1on chosen by\any country or prov1nce

will, 1nev1tab1y be that wh1ch accords with the matr1mon1a] property

regime whlch it advocates Thus Eng1and favours Jud1c1a1 d1scret1on-be—

' cause it be11eves that th1s method w11] be the most effect1ve when’ used

in con3unct1on w1th its genera1 scheme for reformtpg matr1mon1a1 property
]aw.é] S . o “ “ | %'

_ . \

o Canad1an Prov1nces, hav1ng gone a d1fferent route, from Eng and on

’prOperty r1ghts while the spouses are a11ve, may’we]] eventua]]y arrive -at

d1ffer1ng so]ut1ons concern1ng property r1ghts on death ~In A]berta,,_; a z

the Inst1tute of Law Research qu,Reform has dep]ared its support for de-
i".- &

d1v1s1on of property dur1ng the ]1fet1me of the spow&es But”there 1&*

60c., upra, Chapter N1ne 5. 4

61.. The L?w Comm1ss1on,,F1rst Report on Fam1iy Property A New Approach :
. '(1973 , S R

62.  Report No. 18: éMatrimonia1 Propertg (]975):

T T e Tl
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ends, for 1t is proposed that wh11e the survivor be ent1t1ed to share with

" the estate where the estate ha more than the deceased S proper share of

the shareable gains of the marriage, it is phoposed that the reverse

situatieh should riot obtain.®>

B

63ﬂ. The Law Reform Comm1ss1on of Ontar1o recommends that the ba]anc1ng
payment be made regardless of whether the surv1vor or the déeceased -
had more than h1s or her share.

LA
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SUMMARY OF SUGGESTIONS

‘ Ve

lThe following prOpo als for reform have arisen out of th1s otudy '
Statutory provisionAéhduld be made T0 enable-a married woman elect

as to her surname;.either on, during or after marriage.

A married woman's passpo?t,shou]d not cease to be valid upon marriage
where she chooses to retajn”her maiden name; and in the event that S
she adopts‘her husbénd's'name, a mere endorsation of the péssport
.should be all fhat is required. o | - o
;The Federal Govérnmént should be urged to FUTFiTl its promises in the
near’future in order that: |

a) There %hou]d be an automatic resumption. of Canad1an c1t1zensh1p

by women who lost it on marriage pr10r to January 1, 1947; . aﬁ&“ ! 3

o

b)  Where the nationality of parents d1ffers, the child, natural

or adopted, should inherit dual hatﬁona}ity thus givihg‘edual

i

emphasis to the ethnic character of both;

Ly

é) " Either parent shou]d be enab]ed to apply for natd leed

c1t1zensh1p for 1ts child;
d) .The Indian Act should be ‘amended to enab1e'th'fﬁdian woman

who marries a-non7Indian to retain her Indfbn étatus&\

(O

In view of the desirability of national Uniformity in thé matfef of

a marr1ed woman's dom1c11e, and 1n view of the Federa] Par]1ament S
author1ty to. 1eg1s]ate on matters of marr1age and d1vorce, the
Federa1 Par]1ament shouFd legislate an end to the concept of the
w1fe S dependent dom1c11e by prov1d1ng that the dom1c11e of a married

woman sha]l no Ionger be,that of her husband solely by virtue of the

o

marriage. R _ : K
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10.

11.-

12

~Acts should be repealed 1nﬂorder that 1egis]ation‘be enacted to

-deserted wife.

The deserted wife's agency . of necessity Shou]d be abolished in

Canada as being outmoded and unnecessary in today's socicty.

The\re1evant sections of the provincial Married Women's Property’

enab]e husband and w1fe sue each other in tort but w1th a d1scre-

-

t1onary power in the court to stay act1on where it appeared thHat no

substant1a] beneflt would accrue to e1ther party from continuing

'proceedjngs.

In cases where wilful or negligent misconduct has led to’the loss

© of consortium, there should be instituted genera]fy3a statutory

2

right to damages at the suit of either spouse.
Where a province wishes to retain actions for enticement they should

be avai]aoie to the wife as we]] as the husband. Actions for harbour- |

ing should be abolished ent1re1y as be1ng anachron1st1c

The act1on for damages in the case of adu]teryyshou1d be abolished on

3

the ground that 1t 1s unte 1mpract1ca1 as well as being outmoded
Welfare benef1ts shou]d not be w1thdrawn from rec1p1ents whose

pr1vate‘]1ves do not’ conform-to the moral standards of the legislative

e ——

or adminiétrative“bodiesvconcerned." E ) . N @
An action for non-support against a deserting father should not be

deemed a prerequisite to the obtaining of financial relief by the

Each Provincial Legislature should urge the Federal Government to

-

give oriority to-a matter presently under consideratjon;'that“

-

Canadan Pension P]an 1egis1ation be amegged in order that provisions

app11cab1e to the w1fe and children of a ma]e contr1butor be made

applicable to the husband and children of a Fema]e contr1butow



| o o ¢
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.‘ 13.  Pending the introduction of a matrimonial proporty regime, the
Province 0f4Canéda shouid'be urged to introduce inmediately remedial
legislation to the effect that Vherc either spouse being in voce1pt
‘of a-housekeep1ng a]]owance effects sav1nqs thereout, such savings,
or property acau1r9d therewith, should be]ong to the husband and wife
in -equal shares. B
T4. -Pending the introduction of a matrimonid]Lrpperty regime, those
- provinces without homestead 1egis]a£ion shou]d introﬁuce legislation
to provide a non-owning spouse with r1ghts of o¢cupation in the matr1—‘
monial home. A
15. A system of deferredvcommunity vverlayed with azjudicia1 dfséretion
mgchanism should be adopted by alll Canadiafl coﬁmon Taw provfnces
ahd co-ownership of the matrimonial home should not be-attempted at
thfs timefv The‘deferred community system would apply only to assets

-

ﬂacqu1red during the marriage, with the except1on of property acquired
by gift or 1nher1tance, and whereas there wou]d be provision that the,
residuary estate -of husband and wife be totalled and divided equa]]y;
there would lie an appea]‘to thé\quif to vary this proportion
where it would be unjust, to hold that equal1ty was’ equ1ty
Furthermohe, déspite the autondhy of the individual provihces~in pro-
*héhty‘matters, andvhecause‘the property Syétem chesen by each province
will ihevitabl& havé reperéussions upon other areasAcoming withfn the
N .purview of the fedeha] government, such as divorce and taxes, ser1ous’
A “ cons1derat1on should be given by each common law province to enter1ng
upon. Jjoint de11berat1ons with a v1ew‘to agreeing upon a basic s1ng1e ,

;system of property reform in the ipterests of cons1stency,oconform1ty

"and eff1c1ent adm1n157rat1on



16.

17.

18.

19.

20.

C21.

Actions by a parent against a third party for loss of a child's ser-

vices should be abolished and replaced by an action to recovdér expenses

rcasonably and honestly incurred as

a dependent child.’

In matteré of child custody the absolute priority present]ngiyen to
the welfare of the chi]d should be reconsidered in order td‘b1ace
more emphasis on the fast—diminiéhing parental rights. ‘
Pending reform in‘divorce 3egis]atibn in Canada, grounds for judicial

separation in Alberta should be brought into line with those for

Canada should, introduce reformative divorce legislation which would
dispense with the‘traditional matrimonial offences so that permancnt

breakdOWh‘of marriage would be the oVerriding criteris .

N

The term ”maintenance‘ should be statutor11y def1ned in order to

-

prec]ude the s1tuat1on where courts are 1eft to 1nterpret statutony /‘4
provisions 1n the light of their own ph1losoph1ca1 att1tudes

Contrary to the recommendat1ons of the A]berta Institute of Law

is adopted dur1ng the 11ves of the partles, the shareable ga]ns

U" -

‘ shou]d be d1str1buted in the saﬁe manner on.the death of either

a result of injury inftictod upon

spouse as on dissolution of marriage.

vided for under.Section 4(1) ofhthe Canadian Divorce Act.

"Research and Reform, in the event that a system of‘aeferred shar1ng

- divorce by introducing as additional grounds those circumstances pro-

\
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ABBREVIATTONS

. . . \
The following abbreviations have been used in the thesis for
The Legal Status of Married Women in England and Canada.

hY

A. ENGLISH\LAW

a

A.C. Appeal Casgs\ )

Ad. & E1 ~Adolphus and E1tis 1834-1840

A1l E.R. © A1l England Law Reports ' ' , Lo
Atk. Atkyns' Reports 1736:1754

Beav. Beavan's Reports, Rolls Court 1838-1866

C. & éi : ‘Carrington and Payne's Reports, Nisi Prius

Ch:b_ : ‘LaQ Reports, Chgncery‘vaision' L e

Cl. & Fin. %lark,_ and ‘Finnelly's Reports 1831-1846

" : ' - ———

Comb. Comberbach's Reports 1685-1698 - o
Co.titt.- | Coke on L1tt]eton

Cox C.C. - Cox's Criminal Law Cases 1843 1945 ,
Gox,Eqi : .Cox S Equ1ty Case;'i745 1797 “
Cr.App.R. o Criminal Appeal Reports 4 ' e

Dé G. - ' De Gex's Reﬁgrt3'1844—1848 - ) B
Dow1l. - Dow11ng S, Pr;ct1ce Reports 1830-1841

, E.R.. fhl;; 7 Eng115h Repnrts - ) R ; -

’H.L. Cas.‘ _  C1erk 5 Reports, Hoase of’ Lords ’ |

‘Ha1e°PkC,c . Hale, R~°‘S,°f the Crown

 _John.fﬂ Va> thnsoﬁ; Reports 1858&1866 men
o y W }
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J.p.

K. & J.

KB

Le. &\Ca.

L.J.

Liu,cﬁﬁ‘
Lreper
T

L.R.P. & D.

M4 Gr.

‘6 \V]
M. & W.
M‘%Magd.

Mer,:.
oo P

L vmylaon,

5

Scoxs,%aonimes‘ \ e
. State Trials - . ©
'étrangeko Reports . i P f’
| ’Term Reo. ‘ M\Durnford and East's Term Reports 17@5 1800
.- T.L.R. x; T1mes Law Reports ° ‘ ’ o s i
__Vg;.(Jun.)J Vesey‘Jun1or S'RepOFtS:]78é—]8]7 ,.; ’ 7:~
W.B1. - K W. ’Black Reoorts o .f' : o /[
W.L.R: Meekly Law Reports e -
‘W.N;ei"’ i%f aw- Reports WeekTy Notos =T;i;‘1 ,“' s «; /(,
‘QWQR?"~.: u\\heek1y Reporter - ;;Jo"}f ) L *,fizz
X ‘ e A ﬁ ERR s 7 ——

-)

Justice of the Peace and Local Government Reviow
Kay and *Johns;on's; Reports IZ%E)d—llipﬂ

Law Reports, Kings Bench Division

Leigh and Cave's Crown Cases 1861-1965‘,“

Law JournaT Newspaper
Law Journal; Chancery
Law Reports, Privy Council

Law Reports, Probate and Divorce
Mannxng and Granger Report° 1845-1856
Meoson and: WGlsby S Reports 1836 1847
Maddock s chorts 1815-1822
Mcr1va1e S Reports ]815 18]7

Mylne and Cra1g Reports 1635-1841

Law Roports, Probate, D1vorce and Adm1ra1ty D1v1s1on

baw Reports, Probate, Dlvorce and Adm1ra]ty D1v1s1on

) Peer W11]1ams Reports 1695 1735

~zLaw Reports, Queens Bench D1visionv\f
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A1berta Law Reports ‘
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