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Abstract
Reinsurance 1s es“s“entual for the insurance mdustry By reinsurance the Primary
insurance companies cede the‘par‘t c;f the acceptéd risks they cannot cover ‘\éntik‘elv
:becahée of therr dlmens;ion, to bigger corporations called reinsurance compantes Des }e
its iImportance tor the insurance industry, the concept of reinsurance is not well—:nOWn
and the bibliography 1s imited The number of cases. in the area is small because the
disputes that arise out of a reinsurance contract are usually settled by arbitratign
Unlke insurance, remnsurance has developed almost freely. without thé close
supervision governments exerc:u‘se over primary Insurance The main reason for this
situation 1s that the contract of reinsurance Is ‘usually an international contract -and the
,rennsurérs are fqrengn companies which cannot be supervised Sanée the b'u'ldmg of a
reinsurance 'company?eqwres much cép:tal ar)d expertise, few countries have been able to
develop their ;(;wn relr‘isurance industries Therefore. the insurance corppanle.s of man‘y
countries must :ely on foreign reinsurers to remsur‘e’ large portions of the risks accepted
by domesti&‘msurance compannes
. This thests has three purposes First, 1t will present a comprehensive overview of
" the I;w of r\eunsurance Second, it will compare some of the international aspects of
reinsurance in Cannada and Guatemala. These countries were selected because of ther
-different legal systems (mostly Common Law in Canada and civil Jaw in Gu'atemala). and
because therr ecohomies are in differeht stages of development Finally, this thesis will
attempt to determine to what extent thz reinsurance industfy ‘may cqntinue to operéte
relatively freé of governmental control -

¥
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. Introduction

Reinsurance 1s a concept unknown to many people Very little hterawsie of a
comprehensive nature about rennsurar)ce has been writtten' Since the rensurance contract
Is an insurance contract. a discussion of well-known principles of insurance will be. made

The impoytance of rensurance has to be emphasized Without remnsurance the

/

insurance industry would not be able to survive by itself and 16 cope with the needs of.the
public By means of reinsurance insurers are able to increase therr underwrmng:capacwty,
to have a better spread of the risks. to stabilize their losses. to‘reduce therr reserves and
to have expert advice | |

The remnsurance industry has flourished in an environment aimost free of
governmental control in developing as well as in developed countrues For example. n
both Gpatemala and Canada. reinsurers are able to work freely without having assets N the
cour\try to respor_\d for‘thetr obligatuons However. the tendency of all ' governments is to
attempt to'control the activities of foretgn rensurers 1o provide protectlon for the public
in case of msolvenCy At the same time. alt governments recognize the need to foster the
type of busmess chmate that will encourage reinsurers to work in their countries
Otherwise, If ‘the access to foreign remsurance 1S restrncted or simply becomes
unavailable, serious deficiencies nn‘local inSLirance availability may arise and many risks will
be left uncovered Restrictions on nnternatlor\al, remnsurance are found not only in
developing countries but also@ countries with developed economies. Even in countries
where the placing of reinsurance abroad is not prohibited, there are ihdirelct restrictions in
the form of dlscnmnnatory taxes exchange cqntrols affé;tmg the investments of reserves

and dlfferent rates of’ exchange for dufferent transactions. To obtain a better risk

distr_ibution and higher: growthrates, reinsurers attempt to operate in as many countries as

possible. international expansnon is 8 means not only of mcreasmg the net volume of

'-busnness of these, corporatuons but also_ of achieving profit maxlmtzatnon through better

Tisk: dlstrlbutlon Foreign reinsurance is- especially lmportant for developung countrles
where premlum mcome |s relatwely small and 1S not en0ugh to cover Iarge risks.
Once the mterna'ﬂonal aspect of reinsurance is studied, it is easvly under stood why

mternatlonal prlvate Iaw plays such an amportant role in, this industry, especially in regard to

JIRL Carter, Reinsurance: Goldmg, Law and Practice of Bgmsunans.e and Thompson
‘Beinsurance are among the most complete books on this topic.

»
"’



arbitration

The need for rennsurance has been growing througnOut the world to such an extent
that réinsurance premiums have increased faster than nnsur\anbe premiums  While
insurance premiums have almost quadrupled world-wide during the period 1965- 1977
reinsurance premiums have increased almost & fold® '

Reinsurance plays its greatest role in Western Europe, second, in the United States
.and third. in Canada, Japan and Austraha Since the foundation of the first insurance
company specializing 1n rennsurance professional rensurance companies have been
estabhshed n most countries In 1965 it was -estimated that there were 200 companies
operating throughout the world Germany, the ‘home of the first company, has four of the
elev_en' Ieadnng- reinsurance co'm_pa'mes Before the First World War, the contlnenta\I
companies dominated the international reinsurance markets During the F;rsf and»Se‘cond
World Wars. ihe Gérman compames lost busuness However. they ‘were able to recover
and?wave’ képt the I}eadsng role. Munich Reinsurance Company 1s the Iargest reinsurer in the
world, and Cologne Reinsurance Company, Gerling Clobal Reinsurance Company and
Frankona Reinsurance Co‘mpany are among the eleven largest remsurers, The second mamn |
base of European reinsurance companies is Switzerland The Swiss R_einsurance Company
founded in 1863 is the second lar‘gegt reinsurer in the world and is the largest international
' reinsurance company. Around three- quarters of the Sﬁs Relnsurance busmess IS
obtained from abroad. Four American reunsurance companies are among the world ] top
eleven reinsurers: the General Relnsurance Company, the American Reinsurance Company,
INA Remsurance Company and the’ Employers Reinsurance Company The.-Am.erican‘
insurance market is the Iargest in the world and this may explain why the busmess of the
Amencan reinsurers is mainly domestuc However, the ma Jor American relnsurance
compantes have‘entered ‘the international markefas sellers on a substantial scale'in recent
years. Great Britain has few remsurance compames The fnrst company, the’ Reml‘urance
Company Limited, was estabhshed in 1867 but ‘only surwved for three years Otherlb
companies were also founded but they did not last long.» The Mercantile and General

Relnsurance Campany was establnshed in 1907 It was a'{sub'sidiary"of the Swiss

Remsurance Company but now it isowned- by the Prudentual Assurance Company The;

..__,_._— —_————— e -

Emangal]_me_s September I 1979 p1
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Mercantile and General Reinsurance Company is the seventh largest reinsurer m the world

Many reinsurance companue's hav; formal inks with direct-writing insurance companies
and some have been established by drbrect' writers to handle their reinsurance accounts
Some big co‘mpames have shareholdings in direct-writing companies with whom they are
closely associated E‘D;nefof the newér market developments has been the formation of
new remsu?ance companies as an international venture by msurers of dif ferent con;Jhtries.I
An example of an international venture 1s the formation ‘m 1976 of the Norwich Winterthur
" Reinsurance Company bby the Norwich Unmion Group of Britan. the Winterthur insurance
Company of Switzerland and the Chiyoda Insurance Company of Japan

This thevsis has three purposes‘ The first purpose is to present a comprehensiwve

.

view of reinsuranceé i Canada and n Guatemala Canada and Guatemala have been chosen.

because these two countries have different legal systems —— mainly common law in the

former and civil law in tﬁe latter Thus presentation will point out that although civil and
common law jurisdictions are different, the law of reinsurance is more or léss the same
because of its4nternational character. The second purpose is to explain the importance of
remsurance for the insurance industry of the countries and to determine to what extent
this industry can continue to operate as free from governmental control as it has done up
to now. The th\rd purpose is to explam some of the mternatnonal elements unvolved in

contractual relations between Canadian and Guatemalan parties

'



Il. Generalities

The contract of remsurance s an insurance contract and Is subject to the same
general principles of insurance law It has been dc_afmed as an undertaking whereby one
nsurer (rems‘urer) agrees to protect another msurer (rensured). wholly or partally from a
risk the latter has undertaken both policies being in effect at the same time. and the
original nsured having no interest i the rensurance ' Lord Mansfield in the case of De/ver
v Barnes* defined remnsurance as ‘a new assurance effected by a new policy on the
same risk which was before insured in ordér to indemnify the underwriter from their
previous subscriptions, and both policies are in existence at the same time  In 8 contract
of remnsurance. the refnsurer undertakes to pay or indemnify the remnsured if the latter
suffers a loss as a consequence‘of the happerng of an uncertain event The uncertamn
event 1s th prospect that the insurance company. the reinsured may become hable to
make a payr\nent or payments under a contract of insurance To protect itselt aganst the
consequence of such hability. the insurance company enters into a contract of remnsurance

The reinsurance contract may cover all the habilities of the rensured under -the .
original ms‘urance policy or only part of them An American decision made this
distinction *

While a contract of remsUrance implies the same subjeet matter of
nsurance as the original policy, and runs against perils of the same kind, 1t need
not be for the identical hazard insured against in the first policy. but may be for

a less. though not for a greater risk.
The contract of reinsurance is a dif ferent and separate contract from the insurance
.contract The orngbnal insured is not a party to this contract Therefore. there is no privity
_ of Acontraci between the original insured and the rensurer The case of Kung/'v.' Cyrt s
the authority for the proposition that unless tr;e contrary be stated therein, the rennsuraf\cé '
contract does not bind a third party and a stranger to the contract cannot base an hc,tién
therson Thé same principl; is applied in England and the United States.’ o

e . — - ————

\National Ins. & Guarantee Corp. Limited v. Van der Veer (1971}, 322 N.Y. S(2d) 293

. 66 Misci(2d), 862

" 41807). 1 Taunt 48,51,

stondon Assurance Carporationv. Thompson, 170 NY. 94

4{1969). LLR 1-242 (QueCA)

'As Bngham J. said in Western Assurance Company of Toronto v. Poole (1903) K13,
376. There is no privity between the original assured and the rensurer. The liability of the

a r .
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However . the American legal Systevm 1s dif ferent in that 1t accepts special provisions in the
rensurance contract giving the remnsured s pohcyholders an interest therem  American
courts have held that a clause n a reinsurance contract giving an original insured the right
to clam aganst the reinsurer 1s enforceable even though he 1s not a party to the Comrac‘!
This clause 1s ca.lled a ‘cut through” or "loss éssumptlon clause Its purpose 1s to permit
an original insured wh‘o has been unable to obtan indemnity from his Insolvent Insurers to
clam directly agamst the rensurer for its share of the loss

Reinsurance has to be distinguished trom comnsurance Comnsurance s useful iIn
two situations First. the mnsured may elect to carry a ceértain percentage of the risk
himself Sec‘ond an insurer May elect to distribute the risk among sevewral companies and

thefeby reduce its ability Each company bears a portion of the risk and obhgates itself

directly to the insured

»

A Principles Appli%e to Reinsurance '

Reinsurance is subject to the general principles of contract law and to the specific
rules and principles applicable to mswancé‘contr-acts Therefore. the legal provisions
relating to the mtenfnon to create a legal relation offer and acceptance. consideration and
Gapacity to enter into contracts apply to the formation, construcflon'performance and
vahdity of reinsurance contracts The most whportant of these principles concern

insurable interest. utmost good farith and indemnity

Insurable Intérﬁst

As with moét contracts of indemmty insurance. 1in order to make a valid contract of
reinsurance, the' insurance compaﬁy mu_s’t have an insurable inierest at' the time the coqtrad ’
is made and. at the time of loss. Gen’era',ny. an insurancel company -wm havé‘ an insurable:
interest If its nsured has an- insurable interest in the subject matter of thé msurance"
contract. be it an interest in real or personal property.’ the success 6f a b_us-n_éss vénture
or a desire to avoid the c_onsequehces of tortioys liability So long as an insured has an
insurable interest. he can enter into a valid coﬁtfact o‘f insuraﬁce and his insurer, the

- —— o —_— oy —— - .

- (cont'd)latter is only to indemnify the insurer, the reassured. in fespect of a loss for which
he is liable to the assured by reason of his insurance policy .
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reinsuted will have an insurable nterest in the risk that 1t has undertaken® Lach of the
msured and his nsurer must have gn insurable interest at the tme of enter ng mto the
contract of insurance or rensurance as the case may be and at the time of the loss

A remnsurer 1s hable tor the amount for which the insurer 1s legally hable " or for the
maximum amount the remnsurer ‘has agreed to pay The reinsurer s habibty depends on the
contrac( whuch cahnot be extended tp cover items not included by 1ts terms ' ‘

Under remsurance treaties (a treaty 1s an agreement wher eby the misurer agrees ta
cede and the remsurer binds itself to accept all risks (eded that belong Io a certam
category!'' the re:nsﬁrance of any particular risk’1s in force from the moment the insurance
company accepts the risk  In the case of. facultative contracts (a facultative contract s§ an
agreement whereby the insurer 1s free to cede or not the risks aﬁd to determine the
proporhon to be ceded énd the remsurer 1Is frée to accept or reject .the risks of fered
the insurer negotiates the faCultatove} contract before accepting Yhe ruék So at the
» moment the Insurer accepts the risk the rensurance contract will be in force !f the
nsurer accepts the risk without having remnsurance coverage the remnsurer may backdate
;he coverage or grant coverage since the date of the reinsurance only In the last two
" situations. the‘msurer has always an insurable interest when the rensurance comes nto

force

Utmost Good Faith

Since reinsurance 1s a contract of insurance 1t 1s subject to the principle of
uberrimae fider or utmost good fath!' Both parties must exercise good fath and
disclose all material facts

| think that on general prmcnples of law rejating to insurance contracts

itis well settled by authority that fallure to disclose a material fact vnvahdates

the policy. not only 1n case of orngmal insurance. but of remSurance as well
"Colonial Ins. Co of New Zealand v. Adelaide Marine | nsurance Co (1886). 12 App
Cas 128 135." Aninsurance company carrying a risk has such an interest permitting it to
reinsure Trotter and Douyg/as v Calgary Fire Ins. Co.(1910) WLR 672. 3 Alta LR 12
reversing 10 WLR 267 (CA) The orngmal insurer cannot reinsure a risk ® has not
-assumed. CommonWea/th Ins. Co.v. Globe Mut. Ins. Co. (1860), 35Pa 475 11
Casey 475
Delaware Ins. Co.v. Quaker C/ty /ns. Co (1859) 3 GrantCas 71
1*"Commercial Standard /n. Co.v. Fidelity Un/on /ns. Co (1942). Tex An App. 157
- SW(2d) 663 o
1See chapter I of this thesis
11Seé chapter Il of this thesis
1 Lord Blackburn in Brown/iev. Campbe// {1880). 5 App Cas 925. 954



the latter case the originat insurer bemng tumselt the assured '
The same principies concermyng misrepresentation and concealment govern in the case of
remsurance as in the case of vor-gmal nsyrance U in order to refuse liability the remsurver
must establish the materiality of the misrepresentation or the intentional conceaiment or
bad faith in concealing the facts'* A simple non disclosure of facts possibly known will
not necessarily be an untavourable circumstance to the clam of the insurer since both
nsurer and remnsurer  are supposed to bé experts on\méur ance ar\d' 1t ts not considered

as aA‘fraudulen.t concealment' However as i the casé of insurance the proposer (the
remnsured! has the main duty of disclosure because the underwriter knows nothing and the
proposer knows everything '

As Golding states the following facts should be disclosed by the reinsured

11 All the information possessed by the reinsured related 1o the risk on which
réinsurance s requested

2) All the information as to the amount retaned by the reinsured (the amount the
msuraﬁce company will nsure by itself) on '(He risk on which remsurancerls requested '

The insurance company. cénnot allege as defence the fact that the origmal insured
supphed it with incorrect or inadequate information ** It 1s supposed to know all the facts
that in the ordmary course of its business it ought to know ' The reinsurer. may presume

that the original contracts of mnsurance are subject to the terms and conditions usually

v
{

apphcable to them and the insyrance company must disclose any unusual omigsions or
"additions 3!

The misrepresentations made by the insured in the original insurance contract can
’ <

invalidate the reinsurance in the following situations

“Federal Ins. Co.v. Westchester Fire Ins, Co. (1929) 3 W WR 646 24 AltaL R 330,
1DLR 525 (CA) '

1sGeneral Reinsurance Corp. v. Southern Sur. Co. of Des Moines (1928} lowa CCA 27
F(2d) 265

16

1° .

BScruton L J in Rozanes v. Bowen (1928), 32 LILR 98

C EGolding, The Laveand Practice of Reinsurance p 9

mEquitable Life Assurance Soc. v. General Accident Assurance Corporation (1904). 12
SLT 348 . .
_ulondon General I nsurance Co.v. General Marine Writer's Association (1921}, 1 KB.
104 ‘ : ‘
2Charlesworth v. Faber(1900) & Com Cas 408
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11 If the original Insured makes incorrect statements which are warranted true in
the policy and are stated to constitute the basis of the reinsurance contract a

21 1f the original insurer adopts its msured s statements and warrants their accuracy
at the tme the reinsurance s ef fected

The duty of good faith of the insurance company in relaton to the facultative
_reinsurance 1s similar to that ot the primary insured The business 1s normally offered to
the remsurer 1N a shp on which all the maternal particulars of the risk must be shown
including

1) Detalls of any losses mcurred‘by the msurance company on that business
Ignorance of the details or the significance of loss experience is no excuse for
non- disclosure where the relevant facts are either already in the possession of or are
available to thé nsurer *’

2) Thé Insurace companys prospective retention If the insurer. before the
Iremsurance contract is concluded varies its ntention as to the proposed retention it must
disclose that fact +

In tHe case of reinsurance treaties. the duty of good faith varies The purpose of
treaties is td felieve the insurance company from submitting detajls of each particular risk
‘Under proportional remnsurance treaties. (a proportional treaty is a contract under which
the remnsurer shares a‘percentage of eac'h risk ceded receives an equal percentaée of the
original premium and pays the same percentage of any loss).?" the rensurer reéeuves httle
or no information . about the risks cedgd Under non-proportional treaties’ (a
non~proporuonél treaty 1s a contract in which the remnsurer pays the losses in excess of
an agreed amount retained by the insurer and up to a established limit).” the reinsurer has
no direct nmerest n the individual risks  In all other respects. the duty of utmost good faith
remamns This duty is expressed by Goldmg:”

“Austra//an Widows Fund L/fe v.- National Mutua/ Life Association of Australia Ltd.
{1914), AC 634

“MFoster v. Mentor Life (1854), 3E& B 48 Part of the court in this case considered this
declaration as simply informing the reinsurer of the declaration which formed the basis of
the original policy. v

»stondon General | nsurance Co. v. General Marine Underwriters” Association (182 1),

" KB 104; 4LPL Rep. 382 and General Accident Fire and Life Assurance Corporation Ltd.
v.  Campbel! (1925), 21LCL Rep 151

»Trail v. Baring (1864), 33LJ Ch 521

1"See Chapter Ill of this thesis.

13See Chapter Il of this thesis .
"GoldmgLanandEmImsziBmmm p 10 ‘



The ordinary rule as to disciosure of material facts operates only up to
the time the contract 1s concluded. but it may be submitted that under a treaty
something more may be required The mere completion of the contract i1s but
the begmning not the end of the remnsurance operations which are
contemplated thereunder Every time.a cession 1s made under. a treaty. this
initiates an actual reinsurance, and though the detals which have to be
communicated to the reinsurer are mited.. yet in the general operation of the
treaty the ceding company Is bound to exercise the utmost good faith towards
its remnsurer even though this must occur after the contract was completed

Therefore. -the duty of the reinsured s to act honestly and hot to attempt to cheat

its rensurer by making fraudulent claims or by deliberately provoking a loss ™

Indemnity . ' .

. The principle of indemmity applies to all contracts of rensurance The |Iabl|lty‘Of

B

the remnsurer depends on the loss the insurance company has‘su‘ffered\, subject to the
limits set out i the contract "' In order to claim under a reinsurance contract. the insurer
must establish that the loss ts covered by it and that 1t was hable to pay for it Therefore
if the remsured makes an gx_gratia payment" without express authorization fram the
rensurer 1t will not fecover that amount** Likewise 1f the reinsured incurs costé for
resisting or defending a clam for vyhpch‘ the rensurer would otherwise be liable. it does
not have the right to recover unless thé remsurer has consented’® However. where an
original hability policy contained a clause indemnifying fhe origmnal- insured agamnst costs‘
incurred in defending a clam and entitled the insurer to take over the defence of the
msured. the reinsurers who had remnsured the ‘lability under the policy were held liable to
indemnify the original insurer for costs incurred’* In the case of Excess /nsurance
Company Ltd. v. Mathews.-“ the contract contained a clause which read: "and to pay as

may be paid thereon and to follow their settlements”. Branson J. held that the words "to

-

3R L Carter, Bgmgugan_c_a {Middiesex, Great Brutam Kluwer Pubiishing Company 1979) p.

127

“Hone v. Mutual Satety I nsurance Co., 3 NY. Super 137; affd 2 NY 235

nScottish Metropol itan | nsurgnce Co. v. Groom (1924), 10 TLR, 676. :

33A payment which the ceding company is not obliged to do. but nevertheless, is done

34in the case of Chippendale v. Hol/t (1924), 40 TLR. 676, it was held that the term in the

reinsurance confract 'to pay as may be paid thereon should be construed to mean.'to be

properly paid thereon'

3British General I nsurance Co. v. Moun(a/n (1919) 1LloydLR 605, 36 TLR 171

wCompromise Settlement, Reinsurance. July 1970, quoted by R. L Carter, Beinsurance

- (Middiesex, Great Britain: Kluwer Publishing Company, 1979) p.129. g
) 37(1925) 31 Com. Cas 43

»



foliow therr settlements extended to cover compromise settiements where the hability of
the primary insurer was in doubt I:w practice. If the reinsurance contract has a "follow the
fortune clause clear and wide enough to cover these situations. the ceding company will
be covered The purpose of such a clause 1s to bind the reinsurer to any bad or good
fortune experienced by the insurance company " If the insurer 1s to have power to bind
the reinsurer for ex gratia or any/other unusual type of payments made. this power has to
be expressty conferred by the terms of the contract
An example of a provision that gives such power 1s the f(;||0wmg
The ceding company has the sole right to settle clams either by way of
compromise. ‘ex gratia’ payments. or otherwise. and all settiements are binding

on the reinsurer The remnsurer should be hable for 1ts share of any costs
incurred in resisting or defending any clam

>

There are three possible ways of interpretng the tmming and extent of the
reinsurer's habihty. depending on the wording of the contract **

1) As a contract of indemnity agamst actual payment by the reinsured The
rensurer 1s not hable to pay untii the msurance company has already paid its msuredl

2) As a contract of indemnity agamst hability in the sense that the hability 1s the final
amount for which the ceding company settles a claim regarding the insurance policy The
remnsurer must pay when the final settiement i1s reached or the ceding company has been
found hable to make payment by a legal process ** The insurance company has the rnght to

receive the payment of the remnsurance proceeds. even if it never pays its insured the

agreed sum

3) As a contract to pay on the happening of a contingency The remnsurer has to

pay as soon as the contingency occurs, even if the insurance company suffers no loss or
later negotiates a reduction of the amount of loss !

Since the reinsurance contract is one of indemnity. it is also subject to the principle

of subrogation. 'Accordmg to this principle, the reinsurer is entitied to recover its'share of : .

________ e ——— [-4

¥|n the opinion of the writer, their intention is to set up a kind of partnership in treaty
matters, so that whatever fortune, good or bad, should befall the ceding company, should
be shared by the reinsurer and whatever the ceding company should decide to do in
relation to any treaty matter should be equally binding on the reinsurer, even though it had
not been consulted. This would clearly cover such things as mistakes or omissions in
ceding, contesting of claims or making ex gratia payments and compromises of all kinds,
which the ceding company may see fit to make with its own insured. Golding. "Fipnow the
Fortune”, Reinsurance. October, 187 1. 4 :

3" Contracts of Indemnity " Beinsurance. August 1969

“Re Eddystone Marine | nsurance Company {1892), 66 LTR 370. 2 CMQ23.

“Re Law Guarantee & Accident Society Ltd., Godson's Claim (1915), 1 Ch: 341



any amount recovered by the reinsured from anyone primarity responsibie for the loss
Those recoveries may come from rights to subrogation exercised by the insurer®’ or by
contributions arising from the loss *' The American courts have also held that a remnsurer
not only has an mnterest in the disposition of salvage but also a right to ask that it be
prudently and carefully managed by the insurer *¢ If the ceding company Incurs any
reasonable expenses N pursung its subrogation rights 1t 1s entitted to deduct the
expenses from the resulting sum it recovers for the benefit of the reinsurer **

The reinsurer's right to share in any recovery that reduces the loss of the ceding

. company s hmited to the amount remsured under the origmal insurance

B. Elements of the Contract of Reinsurance

The elerﬁems‘of the reinsurance contract are the same as those of the nsurance
contract

1) The premium It 1s the price the insurance company must pay to the reinsurance
company in order 10 be covered As in the contract of insurance. actual payment of the
premium 1s not always necessary to create a binding contract of re»nswancé

2) The risk It 1s the possibility that a fértuutous'event may happen, causing a loss
for the insurance company (the reinsured) and, thera‘f.ore, for the remnsurer The
reinsurance company assumes the risk. of being liable when the insurance company has to
pay due to the occurrence of a loss covered by theeorlgunal insgfance contract

3) The insurable interest This pomnt has already been discussed earlier in this
chapter Itis only necessary tc add that both the insurance and the reinsurance companies
are interested in the non-occurrence of a certain event which would cause losses for

them.

™

“ Assicurazioni Generali di Trieste.v. Empress Assurance Corporation{1807) 2 KBLR
8l4: Universal | nsurance Co.v. O/d Time Molasses Co. et al, 46 Fed. (2d) 925.

“Union Marine [ nsurance Co. v. Martin(1886). 35 LJCP. 181

“Maryland Casualty Co. v. City of Cincinnati et a/. 291 Fed. 825.

“Assicuraziani Generali di Trieste v. Empress Assurance Corporation{1907) 2 KBLR.
814 . : .



C. Parties to a Reinsurance Contract

) The reinsurance company There are two kinds of remnsurers tHe professional
rensurers and the msurance companies themselves The professional reinsurer s
restricted to writing remnsurance only An insurance compaﬁy may also write reinsurance
in the classses of business for which it s hcenced

The remsurance company may also buy reinsurance in addmon to supplymg it It
the remsurer desires to reduce 1ts liabiity on cessions accepted it will cede part of i1ts
liabiity to another reinsurer The reinsurer that accepts such cessrons 1s calleq a

.

retrocessionare and the-cessions are called retrocessions

2) The insurance company. ceding company or remsured The insurance companies

., are the mamn buyers of reinsurance. The Insurers retan part of the risks they have
accepted from the original msureds and cede the rest to the rensurers in exchange for the
pay;ment of a Aprer»nuum As mentioned before. the insurance cémpames may élso provide
reunéurance , ‘ | '

3} Brokers There 1s no umversélly accepted defimtion of a reinsurance broker *
The, term |‘s usually. used to describe individuals who act.as tnfermediarnes n the arranging
of reinsurance contracts anq as agen;s for cedlng'compames 'c‘or as agents of reinsurers
Theiremuneratlon of the brokers consists of an m_termedlary commission. usually payéble |
by the reinsurer on the amount of the premium ' '

The role of the braker is to advise his chent on all the techical asp_ec;fs of
reinsurance and to arrrange for the bontr{;cﬁt to be madé in a cqmpétnt?ve market
However. some brokers, in addition to érrahgung remsura_nge,_ accept -and undertake
reinsurance confracts for and on behalf of their principals .

The brokers are ef.fectivé in placing.risks that reqUure';he mobilization of a large
part pf world-wide reinsu(éncé capacity (such as catastrophe covers) and for pl.acing
special covers. . - o L i Q

There is another type of intermediary who is independent of both the reinsurer and
the reinsured. He operates in a separate enterpnse as an mdependvent contractor’ whose

“R L Carter, M(Mudd!esex Great Britain, Kluwer Pubhshmg Limited 1979 p
122.



functions are to advise In everything concerning reinsurance requirements and needs. to

bring the two parties together, and to assist in the negotiation and consummation ot

rensurance contracts He may also be the contact between the partnés, and all reporfs.
payments and communications are transmitted through him  Unlke p‘rnmary insurance
agents and brokers. the remnsurance ntermediary usually needé no license from the state

It 1s essentnél to determine whether the intermediary 1s the lega! agent of the
remnsurer or the remSuredland whether either 1s responsible for the actions.of _the‘
intermediary  The answer to this question was gven by the courts in the case of State v.
Prertchard® In tHls case. the broker Pritchard. P&B was the mtermedlary' between the

remsurer and insurer underwrote business for the reinsurer handled the accounts for
’ &
both parties and transmitted the funds between reinsurer and insurer artd vice-versa The

court applied the principle of agency and held that the ntermediary was the agent of the
remsured, since the remnsured alone had the power to control the |ntermed|ary Having

found an agency relationship. and mn view of the aéquiescence by both partnés in P&B's

~ handiing of accaunts. reports and transmittal of funds. the court concluded that these -
activities were within P&B s authorufy from its principal  Therefore the rélnsured was
respodsiblé for any mishandhing o; the fundé by P&B However. this démsnon has been
ctiticized bgcause the-facts do’.not support the conclusion

The Court took the viéw that because the intermedtary couid not act on
“behalf of the cedin? company, the intermediary was controlied by the ceding
company and therefore was its agent By the same reasoning process. the’
court could have held the precise opposite that the intermediary was the agent
of the reinsurers since the intermediary had to clear terms, conditions,
commissions and limits with reinsurers as well as with the ceding company
The intarmediary was controlled by reinsurers as- ‘much as it was controlled by
the ceding company In the view of many, the fact that thé intermediary could
not act on behalf of the ceding company should have suggested to the. court
that the mtermedlary was not an agent of the ceding company. By the same.
reasoning, the court could have held that the mtermednary was not an agent of

either ** . , .

Professor John Sheffey suggests three approaches for different sntuations in which
) mtermednarnes are mvolved” The ﬁrst ome is to place the loss on the party who created

the situation and who, in the exermse of reasonable care, might have avqlde_d the loss.>°-

“111979), N. J Super. 578, 412 A.2d 1335, 1337 n5.

“R  Strain, Reinsurance, 1980, p. 11 and 343.

*|n "Reinsurance Intermediaries: Their Relatuonshlp to Remsured and Reunsurer __Q_Lum vol.
16. 1980-81, pp. 922-941. .

*This approach was used in Vera Democrazia Soc v. Bankers Nat'/ l/fe /ns. Co 10
N.JM. 632 160 A 767 (1832). ,
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For example the knowledge by one party of the dishonesty of maﬁagers n the
ntermediary firm can place the party m a position of culpability The second s the’
allocation o? the loss to one party where only one of the par‘tues intends to be atrisk For
example, the intention and normal expection N a pure fronting business (where an insurer
does business undlrectly in jurisdictions in which 1t 1s not hcenéed by having a licensed
insurer |sstg the primary policies and then rems‘urmg the entre exposure on all the
pohcnes)‘ns to have all losses born ent‘;rely by the reinsurers ‘' The thwd one is that 1f the
court s unable to find which of the two parties 1s responsible for.the loss or even which

one bears greater blame. the sole far result 1s to divide the loss equally between them
D. Nature of the Contract of Reinsurance

Facultative contracts of remsurance are clearly contracts of insurance *
Dllfflcumes arise with treaties since there Is no consensus as to whéfher they are
contracts of insurance or not* In the case of Re Norwich Equitable Fire* it was held that
the treaty In question was a contract of agency between the reinsurer and the ceding
company In an American decision it was held that

A remnsurance- treaty i1s mergly an agreement between two insurance
companies whereby one agrees to cede and the other to accept remnsurance
business pursuant to the provisions specified in the treaty. Rewnsurance
treaties and reinsurance policies are not synonlmous reinsurance treaties are
contracts for insurance and reinsurance policies or cessions-are contracts of
insurance.**

J S Butler tegal correspondem of B_e_ngg__agg_e has suggested a distinction -
between three partjcular s;tuatnoms
N Open covers which .are only an agreement to make future contracts of

reinsurance.®®

s1IForemost L/fe /ns. C.v. Department of-/nsurance, 395 NE2d 418 (ind. App. 1979)
vacated,.409 NE.2d 1092 (ind. 1880). RN

siSee chapter Il of. this theseis.

s'$ee chapter U of this thesis.

41887)3T L R 781

'ss Pjoneer Life I nsurance Co. v. Alliance L/fe Ins. Co. 30 N E 2d 66 n-576

5"See chapter Il of this thesis.
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2) Treaties under which the cedthg company has to take some action before its
policies are reinsured For example. the ceding company may have to cede surplus lines
beforg the reinsurance comes into effect

3) Quota share and non - proportional rensurance treaties where the risks accepted
by the ceding company are automatically rensured '’

According to Butler only the last type would gualify as a contract of reinsurance

N
per se In his opinion, the first two types would be contracts to enter nto contracts of

reinsurance The contracts of reinsurance would be effected when the cessions were

made
E. The Subject Matter of Reinsurance

The subject matter of undémmty insyrance 1s the payment (;f ‘money The subject
Vmaner of nnsQrance 1s the thing insured (a8 house. a car}** The courts haQe mnvariably held
that the subject matter of the reinsurance contract is the same as the Insurance contract **
However, 1t 1s respecfully submm'ed that the subject-matters differ According to the
authority of Rayner v. Preston, the subject matter of the contract of remnsurance would
be the Iiabvlrty that the ceding company has under the original insurance contracts, bétause
it 1s, that liability that the insurer i1s protecting The subject mattér 6f the pohcky okf
reinsurance would be the payment of movney, since reinsurance is a contract of indemnity

A differentiation concerning the subject matter of the contract of reinsurance has
been 5uggestedt°°‘ | |

1) Facultative reinsurance contracts which are worded in such a way- that it can be
taken that the subject matter of insurance of the originat bdicies is deséribed as the
subject matter of the contracts of reinsurance. | »

s’See chapter lll of this thesis.
s\Rayner v. Preston {1881), 18 Ch D. 1 (CA). p.9. : : T
9Glasgow Assurance CQrporation (Liquidators) v. Welsh { nsyrance Corporation (1814) S.

C. 320; Forsikringsakabet National {of Copenhagen) v. Attorney General (1928), 83 L J.- \

K. B.679 and (1925)A C 639. : , .
_*"Looking at the Reinsurance Contract, Beinsurance. April 1972 . .



2) Proportional treaty rernsurance contracts which are so ambiguously worded that
they can be construed as defning the subject matter of the original pohicies as the subject
matter of the reinsurance treaties

3) Non- propor{‘uonal treaties whose wording does not permit the former
constructions Itis the 'possnble hatﬁhty of the ceding company toward its assureds which

is actually defined as being the subject matter of reinsurance
F. Necessityvfor Reinsurance

The reasons why the insurance and remnsurance companies rensure their risks are

the following
) Capacity and grsgrlbgtlg‘n‘ vagsk Reinsurance allows nsurers to accept risks
with larger exposures than they would be otherwise willing to handle The msurers set an
amount they will retain and cede the exceeding amount to the remnsurer. By ,setttng their
‘net retention, the insurers are able to control the average size of each exposure without
having to .decline the acceptance of a risk As a consequence of a greater capacity. the
insurers will he better able to spread or distribute the risks The‘ reason for this is that
vnsurance 1s_based upon the “law of averages’ While the loss on a single ridk cannot be
foresaen. the total losses on all risks may be predlcted with suffncaent accuracy to make

. L Y
xnsurance possrble

2) _nangmmggg Insurers are reqwred by law to keep a surplus of assets to
provnde for habrhty on the unearned portlon of premiums wrrtten and also for excessive
losses that may be incurred. The insurance company is able to reduce the requtred
reserve by remsurmg a portion of the busmess The premrums pald to the reinsyrer would

| -be deducted from the reserves. The insurers may also recelve a commnssnon from the

reinsurer for acqunrlng new busmess As a result of the commissions pald by the reinsurer

and the sharing of operatnng costs, the insurer may obtam a profrt

y
'

. 3) Cﬂaﬂr&h&n@ﬂl&n An insurer has to be prepared to bear the denger" of

large or multiple losses (for example, losses caused by an earthquake). Reinsurance is the
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means to obtain protection and to spread the risk throughout the world (by virtue of the
retrocessions entered into by the rensurers)

4) Stabiity The insurer desires to maintain a certan degree of stability from year to
year Theré 1s a special type ofgremsurance that spreads the‘losses of a baayear over a
number of years Even if there are underwriting losses. they will be within more -
manageable proportions

5) Withdrawal from business When an insurer wishes to retire from business
totally or partially or from a territory or 1s required to cease operations 1t may transfer its
habilities to a reinsurer for a consideration.  The consideration will consist of a large part
or all of the insurer's reserve If this 1s not enough. the insurer will pay capital as well  In
case the consideration 1s not sufficient, the policy holders will not receive all the_indemnity
they are éntitled to

6)Evaluation of risks Small msurance companies may not be able to accept unusual
risks because fh'ey do not have the necessary. underwnting expernehce to assess them. |If
they submit part of such risks to remsurers. they may obtan the advice of more
experienced companies v By these means. small companies are able to accept unusual

i

hazards



. Methods for Placing Reinsurance

There are four methods by -which reinsurance contracts may be placed facultative

open cover (or tacultative obhgatory) treaty and pool

A. Facultative Method
The facultative method 1s the method whereby the insurance company makes a
P
proposal for remsurance when it wishes to do so and the remnsurer s able to determme
whether or nmot to accept the proposal The fac:ult‘atove method s used 1o remsure

individuak risks in four situations (al when they would not be attractive to remsurers if

oftered on a tieaty basis (bl when they would not be covered by the existing treaties (C!

when the sum insured exceeds the treaty imits or (d) when the ceding company does not

want to cede them because of ther potentially destabiizing effects
"Under the facultative method the réinsurer can judge the risk and elect whether to

accept it or not and the insurer has the freedom to cede the risk if 1t desires to do so and

. to determine the proportion to be teded However this method has three important

disadvantages
1) The procedure for placing facuitative remnsurance 1s delayed because each
contract must be negotiated individually The cedeany or 1ts broker prepares a slip

containing ail the details of the risk and the retentid™ of the insurer The reinsurer receives

". the shp and decides whether to accept the risk if it giécndes to a'ccept, it will initial the ship,

mdic'atmg the proportion of the risk that it will take The remnsurer's hability commences
whert the shp 1s imitialled. but reinsurers may backdate their cover, provided no loss Is
known to have occ"red The céding company issues a request note. describing again
briefly the details of the risk The reinsurer sends a take note. formaily acceptmg’the
reinsurance This long p%cess has been shortened. and the last two documents are
combined in a si-ngle 'offer and acceptance note’ 1ssued by the insurer in duplicate, which
th; rensurer signs and returns one copy to the insurer

2) The administrative costs for both parti re higher than for treaty rensurance

because of the long procass involved in the negotiftion. whereas in treaty reinsurance the

18



risks are remsured automatically  In addition the commissions paid to ceding companies
tor Q:vmg remsurer s business are low of may not exist at all

31 Usually facultative remnsurance 1s accepted tor only one year It needs to be
renewed each year and each time the original msurance 1s rerjéwed Therefore there 1s a
danger that insurance compames will overlook fhe necéssvty to place or to renew

facultative reinsurance

B. Treaties ) .

The treaty 1s an agreement (usually n writing between a cedmng company and one
or more remnsurers whereby the cedln‘g company agrees 10 cede and the remsurers agree
1o accept the remnsurance of all the risks written by the ceding company which are
covered by the treaty and within the lhmuts spectfied 1in" 1t In this way as soon as the
insurer has accepted a risk covered by the treaty 11 will have automatic remnsurance
subject to the Itmits set out In the treaty

A treaty will be negotiated when the volume of business ceded 1s enough to spread
all the hsksA making it economical for the remnsurer (and facultative reinsurance would be
unecgnomncal)

%reataes are less expensive thén facultative reinsurance to operate because each
risk 1s ceded automatically without negotiation For the ceding company. treaties have the
advantages of easy handhné and the cer‘tamty of rensyrance for the risks accepted " The
rensurer has the advantage that 1t 1s sure of receiving a substantial volume of business
Because the'reinsuter will receive a wider spread of the ceding company s business. the
reingurance premium wﬂf be lower
However. tre;tnes have therr disadvantages The first one is that the reinsurer has

L]
to operate in 'blind _relation to the accepted risks In the pést_, insurers used to send

.detailed bordqr-;aL; to the reinsurers, informing them of all the risks ceded and t.heur
.‘spec:fncauo'ns, but this practice has dtsappeared becauSe of the great number of
remnsurance contracts covéred by the reinsurance treaties . Without the knowledge of the
specific risks involved and their characteristics. the reinsurer can only look to past

experience with the ceding company to assess the advantages or disadvantages of a
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particular- treaty  The second disadvantage 1s that the remnsurer loses its right to select the

business it accepts 1t must remsur & the good and the bad

C. Open Covers and Facultative Obligatory Arrangements

Facultalve obligatory arrangements are agreements whereby the reibsurer s
bound to accjept all remsurances offered by the insurer but the cedng company has no
obhgation to make any ofter  When these agreements are entered nto by a broker and a
remsurer they are called open covers The remnsurer sets a mit for 1ts acceptance and
specifies the types of risks it will accept

This method 1s of advantage to the insurer because 1t will have automatic
remsurance when 1t wants to  The disadvantage to the remnsurer 1s that 1t 1s bound to
accept what it 1s being oftered and cannot exgrcise its judgment and skitl in assessing the
risks  As a consequence the portfolio of ceded business tends to be less balanced
When the ceding company has various facultative obligatory agreements in force with
difterent reungurers there 1s no order mn which they may be used and there is the
possibility ot an adverse selection against certain remnsurers  This method s not widely

used because of the negative consequences for the remsurer

D. Reinsurance Pools

Pools are orgamizations in which each participating company may subscribe part of .
the capita! required to establish a separate remnsurance corporation This reinsurer will
reinsure some agreed part of the risks underwritten by the companies and 1t may also
retrocede (renn;ure the reinsurance contracts) part of the risks back to the member
companies The pool may be formed for specific hazardou;:’rnsks or may be formed for

general risks Its operations can be restricted to a certan territory or may be extended to

include operations of members from many countries



IV. Types of Reinsurance

N
{

All  remnsurance 1s proportional or  non proportional Under  proportional
rensurance the reinsurer accepts a fixed share o proportion of the habiities assumed by
the mnsurer  Under non-proportional rensurance the remsurer becomes liable to pay if
the losses ot the ceding company exceed an agreed amount and up te a mit. Propor bonal
remnsurance was developed as a vanant of comsurance v which a number ‘ot insurers

shar e the direct nsurance

A Pro-Rata or Proportional Reinsurance

Under proportional reinsurance the remnsurer agrees 1o share a stpulated
percentage of each risk ceded. ts entitled to receive the same percentage ot the original
premium pard to the insurer and must pay the same percentage of any loss In addition
the remnsurer pays the insurer a commussion for the costs of acquiring the business The
commisston s deducted from the premium that the insurer must pay the reinsurer For
example f the insGrer cedes 80% of a rnisk. the reinsurer will receive 80% of the premium
(less the commission payabie to the insurer) and will pay 80% of the losses that may occur

Proportional reinsurance may take three forms quota share, surplus and combmed
quota-share and surplus remnsurance The method for placing reinsurance called treaty
will be used to explain how these types of reinsurance work since it 1s the most widely

used

Quota-share treaties

This type of treaty i1s the simplest one The remnsurer agrees to reinsure a fixed
proportubn Qf every risk accepted’by the insurance company. In return, the reinsurer will
receive the same fixed proportion of the premium (less the commission} and will be lable
to pay the same proportion of all losses fhat fall within the treaty. The treaty wilt specify

which classes of risks it covers, the monetary limits. the geographical area and any other

21
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type of restrictions For example the remnsurer may agree to remnsure 80% of certain
risks accepted by the ceding company up to a mit of $100 000 per risk  The insurer will
retan 20% ot the premium and will pay to the remnsurer B0° of it If the risk occurs, the
nsurer witl pay 20% ot the losses and the reinsurer 80%

This type of remnsurance ts commonly used when new companies are beginning to
oper ate as insurers or when they enter into ;new class of business unknown to them

The advantages are simphcity and cheap admustration  Also the ceding company
can accept risks with the assurance that they will be automatically remsured to an
acceptabie imit  Since the reinsurer will receive a wider spread of risks 1t s able to
charge less and pay ~a higher commssion The premiums of remnsurance are also
deductible from the retained premium income The insurer can use this factity in order to
continue ta meet a prescribed ratio of net iIncome to capital and free reserves

This type of reinsurance also has disadvantages The main one i1s that the ceding
company 1s obliged to cede an equal proportnoh of every risk 1t accepts This s
disadvantageous because the insurer cannot elect which risks to retain and has to cede
proportions it could handle by itself In order to avoid this situation, the insurer will reduce
the proportion of cesstons when it has bult up its premium income and reserves

X f how - retr rk

Amount insured $100.000
Amount ceded to remsurer $80.000 (80%)
Amount retained by tnsurer 520,000 {20%)
Rate for insurance premmum 0 040
Insurance premium S400
Premium for insurer $80 (20%)
Premium for reinsurer $320 (B0%)
If there is é loss for $50.000 (50% of insured amount)
~~-the remnsurer will pay $40,000. (80%)

-—the insurer will pay $10,000. (20%)
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Surplus treaty

AThe surplu; treat\./ Is a proportional reinsurance whereby the reinsurer agrees to
accept a proportionate share of a risk and the remsured pays the same proportional share
ot the premwum received The difference between guota share and surplus treaty
remsurance 1s that in the latter the ceding company ts able to determimne i1ts own retention
for each kind of risk and cedes only the surpius The advantage\ for the ceding company s
that 1t can decide what percentage of hability 1t will cede for each indvidual rnisk  In
practice insurance companies will have therr tables of mits for each type of risk  The
insurer will retain a small risk completely and will cede a big part of a larger risk

In a surplus treaty the amount retained by the insurer. called a ine. will be related
to the amount 1t will be able to cede The remnsurer will determine the amount the Insurer
can cede according to msurer s retention The larger the retention of. the insurer. the
larger the cession to the reinsurer can be The maximum amount that the insurer is able to
cede will be restricted to " x number of lines’

Surplus treetnes will contain clauses concerning the classes of business covered
the territorial hmits and any other limitation and the extent of the remnsurer s hability for
each risk

The disadvantages are that thesreunsurer will receive a portfolio with a narrower
spread of business (because the insurance company will retan the low-risk busmessi and
that the remnsurer has little information about the risks accepted (it does not receive
bordereaux detaihng the risks ceded) As waell the costs of administering such treaties are

higher

X | r r r
In a six~line treaty. (the line being defined as the reinsured's own retention). the reinsurer’s
Iiabilify' will be six times fhe amount retained by the insurance company.
Amount insured $100,000
Retention of insurer: $20,000
Surplus reinsurance: up to 6 hines (This means that the reinsurer will be liable. to pay up to
six times the net retention of the insurer, which is equal to $120,000). The reinsurer will

receive a predetermined proportion of the premium of every risk that is reinsured and if
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any loss occurs 1t will pay the same proportion of the loss but subject to the maximum
hmit of $120 000

When the amounts to be reinsured are large, the amount can be divided in different
surplus treaties For example the first surplus treaty would cover the first $120.000 of
losses \The second would cover the losses from $120.000 up to $500.000 and so on
The second or third surplus agreement would be operative when the preceding treaty
would have been filled to its capacity These treaties are used for extending the capacity
of the ceding company The commussion pad to the insurer for the second third etc
surplus treaties is less favourable as the one paid for the first surplus treaty since the

reinsurer recetves a narrower spread of business i

.

Combined quota-share and surplus reinsurance

These treaties provide quota-share reinsurance for the insurance contracts of
certain class accepted by the ceding company. plus a surptus reinsurance on the rest of its
gross line The premium payable to the reinsurer is cal‘culated according to the ceded
proportion Newly estabiished companies use these treaties in order to increase therr
underwriting capacity When such companies build up their reserves, they will gradually

decrease their quota share reinsurance



fh 1f -share ar lus reinsuran r

Amount msured $100 000
Limit of the quota -share contract $50.000 (This figure s called gross line of $50 000)
Retention of the insurance company for the quota-share treaty $20.000 (20%)
Amount ceded to the remnsurer in the quota-share treaty $30.000 (30%)
Surplus treaty A three~lmé‘3,> surplus remnsurance for amounts In excess of the ceding
company's gross hne of $50.000 (This means that the surplus remnsurance will cover
losses tor $150.000. total which 1s equal to three ttmes the gross line of $50.000)

1f a loss for $100. 000 occurs. the ceding company will pay $20 000 which
corresponds to its 20% retention under the quota- share treaty The reinsurance company
will pay $30.000 which corresponds to its 30% share under the quota-share treaty
Under the surplus reinsurance treaty. the rensurer will pay $50 000

1f the loss 1s for S80.000. the ceding company pays $20.000 and the rensurer

$30.000 under the quota—share treaty Under the surplus treaty. the reinsurer will pay the

remaning $50.000

Main elements of reinsurance contracts

LY

All reinsurance contracts (proportional or non-proportionall contain certam
common elements which include

1) The details of t;we two parties

2) The commencement day of the contract In the case of a treaty, there must be
no doubt regarding the commencement of the liabilities assumed by the reinsurer. Care
must be taken in order to avoid a gap in or an overlapping of the cover provided by the
new treaty and the treaty or facultative reinsurance it replaces. In the case of a facultative
contract, it has to be specified whether the reinsurance cover begins the same date the
original insurance does or at some other time

3) An operative clause defining the form of reinsurance; the classes of insurance

covered; the geographical area from which the business is obtained and the monetary
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limits

4) The risks not covered by the contract of reinsurance {exclusions)

5) A premium clause specifymng the basis on which remnsurance premiums shall be
calculated N,

6) A commission clause stipulating the commisston to be paid to the reinsured M
any

7) A clams clause dealing with the notification of claims to the remsurer and ther
payment

8) An accounts clause dealing with the preparation and sememem_of acco'unts

9) An arbitration clause stipulating the procedure to be followed in the event of any
dispute

101 A termination clause dealing with the circumstances that will end the contract
11) A currency clause specifying the currency in which premiums and losses are 1o
be paid and the rates ot exchange used for settlements. when the contract 1s made

between companies from different coungries

Rights and obligations of the parties under proportional reinsurance contracts

Contracts of Peinsurance may vary from company to company However. In most

of the cases. they are similiar and the rights and obiigations the same *

Rights and obligations of the reinsured

1) If there 1s an express agreement, the reinsured may reduce the amount to
be ceded by effe-ctmg a facultative contract of reinsurance with another reinsurer
In this case. the remnsured will only cede the amount not covered by the facultative
contract

2) The reinsured shall define the limits of ti:ue risks which it agrees to assume
and the extent of its liability.

3) The reinsured may request immediate payment from the reinsurer of its

proportion of any losses up to the maximum agreed amount.

lln order to make this analysis, the reinsurance contracts taken as basis are from the
Mercantiig and General Reinsurance Company of Canada.
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4) The remnsured shall cede the proportion of business agreed upon in the
absence of turther agreerﬁent

5) Under surplus treaties the remnsured shall fix the amounts t wishes tO
msure by itself (the nsurer’'s retention) and the amounts 1t wishes to reinsure In the
event the remsured wishes to retan on a particular risk a different percentage than
what it undertook to retain. 1t must get the approval of the remsurer

6) The remnsured shall not modify its acceptance and underwritin polcy
related to the ceded busmess without prior approval of the reinsurer

7) The remsured shall record all cessions and therr renewals and alterations
on a bordereau form

8) The reinsured shall pay the agreed premium for the risks ceded

g) The reinsured shall advise the reinsurer of any potential clam which equals
or exceeds the amount agreed upon together with the relevant detals and an
estimate of the probable costs

10) The remnsured shall keep the reinsurer informed of developments of the
clams and shall consult the remnsurer with regard to those claims, to the extent it
reasonably can.

11) The reinsured shall record all losses paid under the agreement on a
bordereau form

12) The reinsured shall send to the reinsurer from time to time a statement of
unsettled claims for which the reinsurer may be hable

13) On request of the remnsurer. the remnsured shall supply copies of policies,
records or documents of any kind relating to business coveréd by the agreement

14) The remnsured shall comply with all the rules of rendering, corfirming and

paying the.accounts as stipulated in the contract

Obligations of the reinsurer:

-

1) The reinsurer shall accept the proportion of risks agreed upon ceded by

the reinsured

~

2) The liability of the reinsurer shall be subject to all the stipuiations. clauses,

waivers and modifications of the original policy
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3) The reinsurer shall allow the commission stipulated in the contract to the
remnsured for acquiring business

4) The remnsurer shall pay i1ts proportional share of losses when a risk
covered by the treaty oecurs including legal costs. professional fees and expenses

5) The reinsurer will be hable for the ex_gratia payments (not required by law)
made by the msurer if expressly provided for in the contract

6) The reinsurer's authorized representative may inspect all the records and

documents retating to the ceded business at any reasonable time

Rights and obligations of both parties

1} The parties may agree on alterations to the agreement Those alterations
must be in writing and will be equally binding

2) Erither party shall pay interest on any outstanding amount

3) Either party may set off any amount due from the other party

4) The parties may agree that certan or all disputes arising from the
remnsurance contract will be settlied by arbitration

5} Either party has the right to terminate the agreement upon giving notice 1o
the other party n accordance with the provisions agreed upon or when certan
circumstances occur

6) Either party shall correct as soon as possible any accidental error or

omisston related to the premum, claim or contract.

-

B. Non-Proportional or Excess Reinsurance

In the non-proportional type of reinsurance. the risks are not‘éhared according to
a specified proportion but according to an arbitrarily set amount . A non—proportional
reinsurance contract is an agreement whereby the reinsurer undertakes to indemnify the
reinsured against any loss that exceeds an agreed amount and up to a limit For example,
the reinsurer may undertake to indemnify the reinsured for any loss exceeding $10,000

and up to a limit of $50,000.
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The non-proportional reinsurance contract 1s like a typical insurance contract The
ceding company 1s responsible for all losses within its retention and the remsurer 1s-hiable
for the losses that exceed that retention To the extent that there s no proportional
sharing of risks and premiums. it 1s Not a sharing agreement but a direct insuring contract

The cost of the reinsurance ithe premum the ceding company pays to the
reinsurer) may vary from year to year. according to the clams experience volume and
spread of business the level of the company's retention the classes of risks and other
factors

The excess reinsurance 1s often placed in layers For example the tirst layer may
cover from $2% 000 up to 100.000 and the second from $100 000 up to 300 000 and
so on Each layer or level of exposu‘re has a dif ferent rating which 1s extremely hard to
determine

The advantages of a non-proportional reinsurance contract are

1} The ceding company can cut off its |IaE)I|IIy at the chosen monetary imit  As a
result the insurer will have more stability in its results because 1t 1s protected agamst large
losses

2) The ceding company can retan a higher proportion of its premwum income
because it retamns the small risks within its capacity and when 1t pays the premium to the
rensurer. 1} 1s not shared but paid according to a specific rate

3) Adr;nnistratlon costs are lower

The disadvantages are the following

1) It 1s very difficult to fix premiums farr to both parties because it I1s almost
impossible to relate the premium and the expected loss experience The reinsurer usually
relies on the past loss experience, but this method is not useful for calculating premiums
for all types of reinsurance.

2) The ceding company receives no cCommission.

H A N [ A ,
The intention of the parties is that the reinsurer will pay any loss that exceeds an
agreed figure. That agreed figure is called "ultimate net loss.” The ultimate net loss will

include all recoveries (salvages, underlying reinsurances, exercise of subrogation rights).
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The totiowing clause taken as example defines the term 'ultimate net loss’

The term ultimate net loss shall be understood to mean the total
amount which the remnsured has actually paid in settiement of all clams or
series of clams arising out of any ope agcident or event which may occur
during the period set out in the schedule, néluding any reasonable legal costs
and professional fees and expenses (€xcluding salaries of all employees and
office expenses of the remnsuredl incurred N connection therewith
Recoveries including amounts under reinsurances which inure to the benefit of
this agreement shall be first deducted from such amount to arrive at the ~
amount of labiity. 1f any. attaching hereunder Any recoveries effected
subsequent to a settlement of any such ultimate net loss shal! be applied as if
effected prior to such settlement and such adjustment as may be necessary
shall be made forthwith Nothing in this article however. shall be construed to
mean that clams are not recoverable hereunder until the ultimate net loss of the
remnsured has been ascertained

biThe hiability of the reinsured hereunder in respect of each ultimate net
loss shall not be increased by reason of the inability of the reinsured to recover
amounts from any other reinsurer for any reason whatsoever

It ts 1important to note first that legal fees and other costs incurred in the
setllement of claims can be added to the loss but the remnsurer will benefit from any
recovery by way of salvage the exercise of subrogation rights or contributions from
underlying reinsurances Second. if the ceding company 1s not able to recover from
another rensurer the reinsurer’'s ultimate net loss will not be mcrea%ed If there i1s no
provision in the contract excluding the hability of one reinsurer toward the insurance
company for losses suffered by reason of the mnabiity of the latter to recover from other
rensurers, that remnsurer would be lable for those losses for which 1t has received no
premium  And third, if the settlement of the claims takes a long period of time and the
reinsured has already made payments. the rensurer shall pay its part even though the
ultimate net loss cannot be determined yet

Non-proportional reinsurance can be divided into two categérnes excess of loss
and stop loss or excess of loss ratio. Excess of loss reinsurance 1s further divided into

excess of loss cover arranged on a risk basis and on an occurrence basis.

JExcess of loss reinsurance
Excess of loss reinsurance protects the reinsured against losses on individual risks

or against an accumulation of losses due to a single event.
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-
Excess of loss reinsurance arranged on a risk basis

This type of reinsurance pro”tects the reinsured against any loss on an
individual risk which exceeds a predetermined amount [t does not protect against
either an accumulation of losses arising from a single incident (such as a natural
disaster). nor from an accumulation of losses occurring in one year  When this type
of rensurance 1s used as the sole form of remnsurance for a particular class of
business 1ts object will be to p‘rotect aganst large losses that may arise from
individual pohcies  In this case the reinsurance 1s called underwriting or working )

cover It s called working because the reinsurer expects to be liable for a number

of losses each year

Excess of loss remnsurance arranged on occurrence basts

This type of remnsurance provides protection aganst an accumulation of
losses due to a single incident affecting more than one policy. This remsurance 1s
also called catastrophe cover because 1t protects aganst losses arising from a
catastrophe or a very severe event For exan!wple, this remnsurance protects against
the losses caused by an earthquake or tornado.

Both types of excess of loss reinsurance can be layered. that is. splitting the
amount to be reinsured into various portions; and paying different rates for eaf:h
layer For example, if the sum to be reinsured is $500,000, the remsurer could
divide the amount 1n three layers the first layer would cover the first $100,000 and
the rate payable for that port‘i‘on would be 00 04 the second layer would cover from
$100,00001 up to $300,000 and the rate would be 00.065 and the third layer
would cover from $300,000.01 up to $500,000 and the rate would be 00.08

Stop loss and excess of loss ratio covers

This type of reinsurance protects a company when its aggregate annual net loss

experience on a particular account exceeds a tolerable amount. The reinsurer will be liable
to pay when the annual loss ratio of the ceding company exceeds a safety limit {the annual

loss ratio is the ratio of claims incurred to earned premiums or the raticd of claims arising



to premiums writtent The r@;\enhon ot the ceding company will vary according to the type
of business For example an excess of loss ratio rensurance will cover the losses
incurred N excess of B0% of earned premwums up to 125% or up to $1000 000
whichever 1s the less The object of this remsurance is to protect the ceding company
from wide fluctuations in its annual 10ss experiences
| v r
The ceding company has a treaty whereby the remnsurer will cover losses incurred
in excess of 85% of earned premiums up to 120° or up to 500 000 whichever s the
tess Therefore the habiity of the remnsurer will be 85°% 120°% and any excess over
120°% s at the'expense of the ceding company
z h 1 re fori t 120% rn remi
Earned premums $500 000
Ciams $500 000 (100% of earned premiums)

Amount payable by insurer $42% 000 (85% of earned premums)

*

1

Amount payable by remnsurer $75.000 (15% of earned premiums}

r 2 remum

Earned premiums $500 000 .
Clams $600,000 (120% of earned premiums)
Amount payable by insurer s425 000 (85930f earned premiums)

Amount payable by remnsurer. $175,000 (35% of earned prem}umgﬁ

s )

¢

% f_ r r
Earned premwums $500,000
Clams s800.000. (160% of earned premiums)
Amount payable by insurer 5625 000 (85% of the earned premiums -$425 000~ plus

the excess of $200.000 in the claims)

.

Amount payab_l.e by reinsurer $175,000 (35% of earned premiums)

Rights and obligations of the parties under non-proportional reinsurance contracts

| J



Rights and obhgations of the remsured

1 The remnsured will deternmune what constitutes one r1sk

2 The remnsuwred may at its discretion commence contmue retund
compromise settle or withdraw from actions suits and ;)roceedlrwés

31 The remsured ,shal! not retan on one risk an amount greater tr\wan the
amount agreed u.pcm

41 The 1emsured shall pay the premium at the agreed rate

% The remsur ed shall pay a deposit premium as agreed

6) Atter the end of each annual period the remsured shall supply to the
rensurer a declaration of its gross net premuur'h mncome

71 The remnsured shall notify the remnsurer immediately ot each claim on wrﬁch
there 1s a potential loss vvh.:ch may affect the contract’ and provide an estimate.ot
the probable cost of that loss

8) The remsured shall not umro-duce any change :rl1 1ts acceptance and
underwrting policres capablé ot increasing the liabiity of the remnsurer without its
consent )

. 9 The remnsured upon request shall supply the remnsurer with copies of

polictes records or documents relating to the contract

Rights and obligations of the reinsurer

1} The remnsurer shall be entitied to the ber;efl‘t of any salvage or recovery
before or after the settiement of claims up to the amount pald'by 1t

2) The remnsurer may inspect any books or documents -relatmg to the
reinsurance contract upon giving notice to the remnsured

3) The reinsurer shall become liable to pay in excess of a certain amount of
ultimate net loss on each risk or occurrence

4) All claim settiements made by the reinsured are binding on the reinsurer
Ex gratia payments made by the reinsured are binding on the reinsurer if expressly

provided for



Fights and obhgations of both parties

1) The parties may make alterations to the contract in writing and those

«

alter atrons will be equally binding *

2} Any outstanding amounts will be subject to the paymént ot interest

31 Either party may set otf amounts due from the otber party

4) The parties shall submit to arbitration the disputes arising between them i
they provided for an arbitration cTause A

%) Either party has the right to termmate the agre‘emem when special
circumstances occur or when it gives the agreed notice to the other party

6) Accidental errors or omissions relating to the contract do not invahdate 1t

and shall be corrected as soon as posstble



36

B. Errors and Omissions Clause

The majority of remsurance contracts include an errors and omissions clause
wher eby certamn accidental or inadvertent errors or omissions made during the hife of the
contract shall not prejudice the rights ot either party The scope of the clause can be
hrmited by the wording of the contract itself  For example 1t may be limited to errors and
omssnonsi‘(\elated to premums clams cessions and cancellations or it may be more
extensive as when the wording of the contract says errors and onussions which are
related to the apphication of the agreement

The errors and omissions clause 1s of particular importance mn the reinsurance

~

contract where the principle of utmost good faith plays the major role
There are different types of errors and omussions clauses Ther scopes of
apphcation vary from contract to contract Three different clauses are given as

examples **

“(contdivalue as at January 1. by the following formula

Amount of Payment times Index for January 1. divided by Index for Month of Payment
equals the Adjusted Payment Value

To avoid delay in payment of the-reinsurer's hability hereunder. the final payment(s) by the
company lreinsured] in respect of a claim shall be adjusted in accordance with the last
avallable monthly Index. instead of the Index for the month of payment

The adjusted retention of the company [reinsured] in respect of such claim shall then be
calculated as foliows

Total Actual Payments divided by Total Adjusted Payment Values and this coeficient
multiplied by X Stated Retention equals the Adjusted Retention

Nothing herein contained shall preciude interim payments by the reinsurer in partial
discharge of its liability under this agreement. When such interirn payments are made. the
calculation of adjusted retention shall be deemed provisional and subject to final
adjustment when the final payment is made by the company [reinsured]

3. If the Index specified in Section 1 above shall be revalued by Statistics Canada, the
necessary recalculations shall be made to re—establish the Index to its form before such
revaluation If such recalculation is not possible. the parties shall select such other
comparable Index as they may mutually agree upon.

4 In consideration of the retention adjustments to be made in accordance with Section 2
above, it is understood and agreed that the maximum liability of the reinsurer, under this
agreement, in respect of any one accident or occurrence, shall not exceed the limits stated
in Article 3, Section 2. nor shall the operation of Section 2 above reduce the adjusted
retention below the retention stated in Article 3. Section 1.

»*The three different clauses are used in different contracts of.reinsurance entered into by
the Mercantile and General Reinsurance Company-of Canada.



V. Special Clauses of the Contract of Reinsurance

Four typical clauses of contracts of reinsurance will be analyzed m this chapter the
index or stability clause the errors and omissions clause the termination clause and the
arbitration clause They were chosen because of therr significance in the remnsurance

industry

A,‘The Index or Stability Clause

Intlation 1s a major probiem in the nsurance business but n the area of excess of
loss remsurance 1t causes its most severe effects Inflauon (devaluation ot the dollar s
purchasing power) enlarges the clams because the costs of reparing fosses have
increased This situation has two effects* First. the remsurer will be hable for morel
losses because the clams that would normally be covered by the reinsureds retention
now need to be covered by the excess of loss reinsurance Second. the actual cash value
of the insurer s retention 1s continually decreasing while clam awards are bemng increased
As a conseguence. the insurer I1s placed in the position of having to pay for the effect of
nfiation and. therefore the reinsurer 1s In the same situation

The index or stabibty clause 1s used to avoid these problems The index clause is
the means whereby the retention of the insurance company (the amount that the reinsured
can insure by itself) 1s adjusted to retain its relative value which exists at the
commencement of the agreement This clause fulfills two functiong 1t increases the
Insurer’'s retention 1N relation to monetary values and spreads the effect of infiation on

long outstanding excess claims ¢} *

*David E. Wilmot, Non—Proportional (Treaty) Reinsurance. The Mercantile and Qéneral
Reinsurance Company of Canada, Limited.
'The following is an example of an index clause used by the Mercantile and Genefal
Reinsurance Company of Canada. Limited in an automobile and general liability excess of
loss treaty:

L ]

1. Itis the intention of this agreement that the stated retention of the :%any Ithe

reinsured] shall be adjusted to retain its relative value, Wich €xi mmencement
of the agreement. Such relative value shall be deemaf! p e"index of
Average Hourly Earnings in Manufacturin? Industries
published in Catalogue No 72-002 by Information Ca Ktawa

2 Inrespect of claims under this agreement arising from dents occurring on or after
the first day of January ... the company [reinsured)] shall submit a list of payments making
up each such claim. The reinsurer shall adjust the amount of each payment to its relative

N

35
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B. Errors and Omissions Clause

The majority of remnsurance contracts include an errors and omissions clause
whereby certain accidental or inadvertent errors or omissions made during the life of the
contract shall not prejudice the rights of either party The scope of the clause can be
hmited by the wording of the contract itself For example 1t may be imited to errors and
omissi®ns related to premiums. claims cessions and cancellations or 1t may be more
extensive as when the wording of the contract says errors and omussions which are
related to the application of the agreement

The errors and omissions clause 1s of particular importance in the reinsurance
contract where the principle of utmost good faith plays the major role

. There are different types of errors and omissions clauses Therr scopes of

application vary from contract to contract Three different clauses are gien as

examples **

s3(cont divalue as at January 1, by the following formula

Amount of Payment times index for January 1. = divided by Index for Month of Payment
equals the Adjusted Payment Value

To avoid delay in payment of the reinsurer's liability hereunder. the final payment(s) by the
company [reinsured) in respect of a claim shall be adjusted in accordance with the iast
available monthly Index, instead of the Index for the month of payment

The adjusted retention of the company [reinsured] in respect of such claim shall then be
calculated as foliows: .

Total Actual Payments divided by Total Adjusted Payment Values and this coeficient
multiplied by X Stated Retention equals the Adjusted Retention

Nothing herein contained shall preciude interim payments by the reinsurer in partial
discharge of its lability under this/agreement. When such interim payments are made. the
calculation of adjusted retention shall be deemed provisional and subject to final
adjustment when the final payment is made by the company [reinsured].

3. if the Index specified in Section 1 above shall be revalued by Statistics Canada, the
necessary recalculations shall be made to re—establish the Index to its form before such
revaiuation. If such recalculation is not possible, the parties shall select such other
comparable Index as they may mutually agree upon.

4. In consideration of the retention adjustments to be made in accordance with Section 2
above. it is understood and agreed that the maximum liability of the reinsurer, under this
agreement, in respect of any one accident or occurrence. shall not exceed the limits stated
in Article 3, Section 2, nor shall the operation of Section 2 above reduce the adjusted
retention below the retention stated in Article 3, Section 1.

*The three dif ferent clause’ are used in dif ferent contracts of reinsurance entered into by
the Mercantile and General Reinsurance Company of Canada.
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The first one apphes only to errors or omissions relating to premiums or clams ¢’
Accidental errors or ormissions relatng to premiums or clams
hereunder . shal| not invahidate this agreement but same shall be duly corrected
as soon as possibie after detection
The second one applies to more extensive circumstances
The company (the rensured) shall not be prejudiced n any way by any
omission through clerical error accident. or oversight to cede to the remsurer.
any amount rightly falling to them under the terms of this agreement, nor by
erroneous cancellation. either partial or total of any amount ceded. nor by any
omission to advise the reinsurer of losses and it s agreed that any errors or
omissions will be rectified immediately upon dtscovery
The scope ot apphcation of the third one 1s the broadest*
Inadvertent errors and omissions N applymng the present agreement

shall not prejudice the rights of either party but shall be rectified as soon as
possible

C. The Termination Clause

The majority of rensurance contracts include provisions concerning three types
of circumstances that will cause the termination of the contract the will of the parties to
terminate the contract. the happening of a condition subsequent agreed upon. and the
breach of the contract The first one i1s the general one either party may termmnate the
agreement upon giving notice to the other party Usually. both parties agree on a notice
period which may vary from three to six months The period of notice during which the
reinsurance contract remains in effect 1s of benefit to both parties The reinsured will
have enough time to negotiate another reinsurance contrac(t and the remnsurance company
will be able to plan its activities.

The second circumstance refer to special events, upon the happening of which one
party will have the right to terminate the agreement by giving notice in writing. Some
contracts stipulate that the notice shall be deemed to be served upon dispatch or, where
communications between the parties are interrupted, upon attempted dispatch. Others

. ‘just stipulate that the affected party shall give immediate advice of the circumstance to the

ssClause used in a automobile and general liability excess of loss treaty
*sClause used in a first surplus property reinsurance agreement
¢’Clause used in a quota—share treaty.
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other one who shalt have the right to terminate the agreement upon the giving of notice n
writing to the atfected party The situations which entitie one or both of the parties to
terminate the contract include the following

1) The loss of the whole or any part of the paid up capital of erther party

2) The bankruptcy. higuidation or receivership of either party

3) The fact that either company enters into any arrangement by way of
shareholding management or otherwise under which effective legal or presumptive
control 1s assumed by any individual or orgamization other than that which pertamed at the
time the agreement became effective

4) The reduction by the rensured of the net retaned share of the busmess
reinsured without the previous written consent of the 'c;ther party

5! The agreement of either company to any arrangement which would end its
separate existence

6) The decree of an Insurance Department or other competem authority ordering
either company to cease writing new or renewal business

7) The performance of the whole or part of the agreement s prohibited or
rendered impossible de jure or de facto and without prejudice to the generality of the
preceding wov:ds N consequence of’any law or regulation which 1s or shalt be m force in
any country of territory or if any law or regulation shall prevent directly or indirectly the
remittance of any payments due to or from either party

8) War. declared or not. In the country in which either party resides or carries on

) [

business or i1s incorporated

The purpose of all these sections i1s to protect the party which s not affected by
the unfavourable situation from experiencing future losses due to the position of the
other party or to its inability to fulfill the contract

The third circumstance that wili cause the termination of the agreement s the
failure to comply with any of the ponditions and terms of the agreement. A breach by one
of the parties entitles the other to rescind the contract by its own unilateral action
However, in some jurisdictions, tHe judicial declaration of rescission is required.

ff f i
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The effects of the termination of the contract vary according to its wording and
type When a facultative contract of reinsurance terminates. the reinsurer has no longer
any hability under 1t When a treaty is terminated there are still individual cesstons in force
that will expire at different times (because some of the original contracts of insurance
ceded under the treaty may be still in torce and have different dates of expiry) Usually.
the remnsurer will continue to be hable for the insurance policies which have not yet
expired at the tme of the cancellation of the treaty In this case. the insurer will not be
able to cede any more contracts under the reinsurance treaty However the insurance
policies which were remnsured but have not yet expired or have not been renewed will be
covered by the remnsurance agreement until the date of expiry or renewal The parties may
also agree to cancel the Qnexplred cessions In this last case the remnsurer will return the
unearned premiums In the case of treaties arranged on a losses occurring basis the
rensurer has no hablity tor losses occurring after the termination of the treaty Its habihity
will continue for those losses which occurred during the period of the agreement but
were not settled at the date of termination

The following example clause considers both posstbilities - the termination of the
treaty and the unexpired insurance policies or only the termination of the treaty

In the event of this treaty being terminated. the reinsured shall have the
option to cancel all reinsurances allotted hereunder and then in force and to
debit the remsurer with ____ % (net of commssion} of the premiums in the
account for the last faur quarters. otherwise. all remnsurances shall continue In

force until the expiry of their current terms, uniess previously cancelled by the
remnsured

D. The Arbitration Clause

~ Most reinsurance contracts contain arbitration clauses which enable the parties to
settle certain disputes by means of arbitration. The scope of the submission to arbitrate
depends on the wording of the contract Some contracts provide that the parties shall
submit to arbitration all disputes arising out of the contract OQOther contracts iimit the

submission to disputes relating to the interpretation and validity of the contract
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The remsurance industry has ‘been able to operate almost free 6t judicial
intervention by resorting to arbitration when there i1s some dispute  Theravoidance of
htigation has been posstble mostly because of"‘fﬁe concept ot "honourable engagement”
prevailing in the relations between nsurers and remnsurers  This concept of honourable
engagement’ 1s complemented by the p-rmmple of utmost good taith ** Because both the
honour able engagement concept’ and the principle of utmost good taith have exercised a
great influence in the remnsurance market the industry has demanded an Inexpensive
flexible expeditious and triendly procedure conducted by experts on mnsurance (as
opposed to court litigation) for sotving the disputes that may arise between the parties
Arbitration meets these requirements and 1s widely used

)

Since remnsurance relationships are usually long - term transactions. arbitration 1s an
effecive way of resolving disputes artsing because of changes in the law which the
parties did not or could not anticipate at the time the contract was executed

In contrast htigation 1s regarded unfavourably by remnsurers and insurers for the
following reasaons -

1) Litigation takes too muth time and parties have the possibility of appeaiing

2) Ligation 1s very expensive

3) The strict apphcation of legal and procedural rules might contradict or
undermine the presumed ntent of the parties to reach a farr result because 1t may be very
difficult to prove certain facts according to the rules of evidence

4) There ts no possibility of preserving confidentiaity when disputes are submitted
to courts Trnals and applications bef_ore the court are matters of public record and all
evidence given in court is given in public  Therefore, there is no possibility of hiding from
the general public what the parties may wish to hide (profits. business practices, etc)

5) There is the risk that a decision unfavourable or unfar to the reinsurance
industry may become a legal precedent binding for the future

Though the parties to reinsurance contracts try to settle the disputes in a<giendly
way by resorting to arbitration, this goal is not always possii:le to achieve. Arbitrations are
still rarey but their number seems to be increasing. .The probable reasons might be the

s"The reinsurance relationship requires the exercise of fiduciary responsibility one to the
other.” Mr. Thomas Crittenden, “Is Arbitration a Viable Alternative to Litigation? What
May or Must be Arbitrated? A Reinsurance Perspective” Eorym, Winter 1977-1978. No.
13, p. 225. '
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following "

1) A change of attitude toward the remnsurance relationship resulting i a
weakening of the concept of utmost good faith and fiduciary duty

2) A greater emphasis on the contractual aspect of the remsurance agreement than
on the honourable concept The legality and tﬁe strict rights and obligations have
preeminence in the mind of the parties

3) An increase m clams against remsurers for the payment of an extracontractual
iNsurance obhgat:on‘ in this respect both remnsurers and insurers have opposite points of
view which have resulted In confﬁtts for the contractual relattonships An
extra-contractual obhgation s a paymemﬂthe nsurance company has to make by reason of
some commission or omission which is mdepe,:ndent of the insurance coverage If the
clam s independent of the original insurance. 1t also has to be independent of the
rensurance contract Faillure on the part of the insurance company to realize that an
exgra'cqmractual insurance payment ts not covered by the reinsurance agreement creates
a&w&ﬂgt th,at will be solved by arbitration

\ 4) The delay of the insurer in informing the reinsurer of an actual case that involves

or might involve the reinsurance contract and in giving follow -up development information
sufficient to allow the remsurer to know of its actual or potential exposure This delay
prevents the reinsurer from pe;rtlcnpatung in the handing of a case and from making

recommendations for its solution

Reinsurance arbitration

The clauses in the reinsurance contracts providing for arbitration vary from one
contract to the other However, the content is similar  An arbitration clause contained in a
non-proportional treaty is taken as an example. Arbitration proceedings will be explained

in Chapter Vi of this thesis.” ‘

1. All irreconciliable disputes or differences arising between the.
contracting parfies hereto, with reference to any transaction under this
agreement, shall be settled by arbitration.

2 Each party shall nominate an arbitrator and the two named shall
select an umpire before entering upon the arbitration. The arbitrators and the

“lbid p. 234. )
From the General and Mercantiie Reinsurance Company of Canada Limited.



umpire shall be disinterested executive officers of insurance or rensurance
companies transacting business in Canada other than the parties signatories to
this agreement

3 In the event of one of the parties faling to name its arbitrator within
thirty days of the the date upon which a demand for arbitration is made or the
two arbitrators falling to name an umpire within thirty days of therr acceptance
of appointment, the required arbitrator or umpire as the case may be. shall be
selected by the General Manager of the Insurance Bureau of Canada If an
arbitrator or umpire, after being appointed. 1s unable or unwilling tg act a new
arbitrator or a new umpire. as the case may be shall be appointed to act in his
place n accordance with the procedure indicated in this article

4, Each party shall submit its case in writing to the arbitrators within
thirty days from the date of appomtment of the umpire but this period of time
may be extended by majority consent. in writing. of the arbitrators and umpire

% The two arbitrators shall consider from the written cases submitted
to them what disputes or differences exist between the parties  Should they
fall to agree they shall nform the umpire of the points on which they have
agreed and shall consider with him the points still unresolved and shall generally
make available to the umpre all mformation in therr possession relating to
arbitration

6 The arbitrators and umpire shall make therr avward and shalt drect the
bearing of costs with a view to effecting to general purpose of this agreement
n a reasonable manner and may abstan from following the strict rule of the
law interpreting the present agreement as an honourable engagement and not
as a merely legal obligation

7 The decision of the arbitrators, or. in the event of therr not agreeing
the majority decision of the arbitrators and umptre. shall be final and binding
upon both parties and shall be filed in writing with both parties  Arbitration
shall take place in Toronto. Ontario. unless otherwise mutually agreed

42



V1. Reinsurance in Canada and Guatemala

RéihSura\ncé 1s mamty an international business because most countries do not have
enough economic capacity to remsure therr own risks and must search for foreign
remnsurers The parties to a remnsurance contract often come from states with different
legal systems and provisions regulatmg remnsurance Canada and Guatemala were chosen
as examples to make this comparison because they have different legal systems (mostly
Common Law i Canada and civil lavs’:’ﬁ"Guatemala) This chapter will present the way In

L]

which reinsurance 1s regulated in both states

A. Regulation in Canada

Remnsurance legislation s \ii(nnted n Ca\nada Re:f\)‘surance companies operating In
Canada may be regtst:red under th\é\ Canaduan. and Brméh Insurance Companies Act, the
Foreign Insurance Companies Act, the law of Canada the law of a province or under none
at all The requirements for licensing a reinsurance company arle"the same as for an
insurance company The Insurance Act of AIberG 1s the source of the following
comments \ \ : |

The insurance companies operating in Alberta must obtan a license from the
Superintendent (S 25(1) The insurer has complet\ei}-f\reedom to reinsure the risks with any
unticensed remnsurer outside Alberta (S. 26) The |n$urer‘ma°y also reinsure any risk of
another insurance company carrying'on the same line of business that it carries on itse!f (S
12) Partiat control of the remnsurance industry is achieved by the §uperintendent by virtue
of regulations concerning the assets that insurers must keep. If tllxe insurer's reinsurer is
not registered under the Alberta Insurance Act, but is incorporated under the laws .of
another province or under the Canadian and British insurance Companies Act, the reduction

authorized by Section 34(9) (in which the assets are reduced when the risk or part of it is

\

reinsured) shall not be made unless the Superintendent is satisfied that (1) the financial
. A

condition of the reinsurer is satisfactory, and (2) the operations of the reinsurer are

conducted in accordance with sound business and financial practice(S. 34(11). If the

i
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rensurer 1s not registered under either Act and i1s not incorporated under the laws of
Canada or any province. the assets, that the insurer must keep will be reduced in respect of
a policy group of policies or a‘clatm‘;\xﬁ or outside Canada remnsured with that remnsurer.
only to the extent that security 1S maintaned i or outside Canada. respectively The
security of the potential obligations of the remsurer has to be made n an amount. of a
nature and under arrangements satisfactory to the Supermteﬁdem (S 34012) Apart from
these hmitations on the ceding company. there are no-reQwrements as to registration of
the contracts and the remsurers are free in everything related to .pohcies, premums and
conditions

Section 538 of the Act refers to reinsurance as an agreement by which contracts
made 1n Alberta by a licensed insurer or any class or group thereof are undertaken or
remnsured by another insurer. erther by novation. transfer or assignment Section 539
stipulates that nothing in part 17 affects the contracts of relnsuraﬁce of individual risks
made by insurer in the ordinary course of business, or contracts made with unhcensed
remnsurers Therefore the term ‘remsurance’ as used in this part has a different meaning

It 1s /mportant to note that besides imited regulation in the area of reinsurance the:
number of cases dealing with this subject is also very hmited Since most contracts
contan arbitration clauses to solve the disputes that may arise out of the contract, most of

the cases are dealt with privately »

The National Reinsurance Company of Canada
The National Reinsurance Company of Canada was incorporated in 1948 It s

»

federally registered and its capital comes mostly from Canadian sources. !t was acquired
from Frenc\‘{w interests in 1965 and has moved from primary insurance into the’ major
Canadian rei‘?ﬁ‘Surance market. The two goals of the company are (1) to provide Canadian
insurance companies with truly Canadian reiﬁsurance capacity, and (2) to create a Canadian
capacity to reinsure international risks. The purpose is to modify the Canadian pattern of
merely ceding reinswénce business to international reinsurers. A marketing office was
opened in Paris in 1978 and there are plans to open new offices in the United States and
London. One of the major functions of the company is to serve as a conduit for foreign

unlicensed reinsurers, willing to participate in Canadian business but unwilling to be
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licensed Acting as a broker has *given the National Reinsurance Company many usetul
contacts abr o‘ad In addition unhcensed remnsur er s have become hcensed and have helped
National Remnsurance to acquire foreign business and to exchange retrocessions The
company has started to retrocede a share of s foreign risks to Canadian primary
nsurance compantes in order to tultilits second goal of providng Canadian capacity for

international risks

B. Regutlation in Guatemala

Only four articles of the Code of Commerce regulate the reinsurance contract ™

Article 1020 states that by the remsurance contract the insurer transfers to the
other msurer or remnsurer the whole or part of 1ts own risks

Article 1021 states that ih case the parties dc not address thewr minds to a spectfic
pomnt the rules of reinsurance m‘ternatuor,\ally accepted wilt apply in the first place and may
be supplemented by the dpplicable rules of the Code of Commerce

Article 1022 states that the disputes between reinsurer and reinsured will be
settled p'ursuant to any arbitration clause in the contract. That clause must express that the
arbitrators shall be experts and shall consider mainly the usages and practices of
reinsurance nternationally accepted

Article 1023 states that the direct insured or his beneficiary has no action aganst
the remnsurer .

The regulations are minimal and the parties have freedom to agree on the terms
they wish Thgprinciplessof contracts contaned in the Code of Commerce and CIVHI Code
will apply to the contract” The only spéaal requirement for the insurance and reinsurance
companies is that they must be licensed ™ If the reinsurance cpmpany s foreign. the
insurance company in Guatemala must present to the Department of Insurance a certificate

stating that the reinflker is legally constituted in its country of origin

1The text of the statute has not been included here because it 1s in Spanish. The
translation was made by the writer of the thesis.

1The regulations concerning contracts contained in the Civil Code are applied to the
commercial contracts by virtue of article 1517 of the Code of Commerce -
BArticles 875 and 877 of the Code of Commerce and article 473 of the Decree-Law No
473 '
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Registration of reinsurance contracts

Articie 1022 of the Code of Commerce also stipulates that remsurance contracts
must be registered at the Department of Insurance and Bonds which i1s a division of the
Superintendence of Banks The Supermtendence of Banks is the governmental authority in
charge of the supervision of the insurance comparves In order to register a remsurance
contract the insurance company apples for an mscription The apphcation must be
presented with the original contract and a copy a wrnitten evidence extended by a
competent authority of the country where the remsurance company was incorpor ated
certifying that the company operates according to the laws of that country and the
financial statement of the remsurer These last two documents must be legalized by the
Ministry ot External Relat:ons of Guatemala and translated into Sparnsh * If the insurance
company makes various contracts of remsurance with the same remnsurer 1t need only
provide the reinsurance contract and a copy for each subsequent transaction

After the documents are received an’inspector 1s appomted to make a techmcal
examination of the contract and write a report If the mspector‘makes no objection the
contract i1s registered by an order issued by the Department If the inspector objects to
one of more clauses of the contract tr-\e insurance company is given a hearing by the
Department of insurance and Bonds according to its own internal procedure

After the registration 1s completed the Department keeps a file in which all the

modifications and cancellations of the contract will be registered

/

Effects of the registration

According to the statutes, the function of the Superintendence 1s only the function
of registering the contracts Theoretically. it has no power to object to a provision in the
contract, nor to ask for a modification prior to its registration. However, in practice. the
Superintendence does on occasion object to the content of some contracts This may be
due possibly to the lack of understanding of the distinction between insurance and
reinsurance contracts. The Superintendence considers reinsurance contracts as insurance

contracts and attempts to exercise the same control it is empowered to exercise over the

“Article 180 of the Law of the Judiciary



activites of the msurance companies This interference of the Superintendence s
questionab¥¢ because ot its lack of legal basis and may create problems tor the parties
The COHIraCtkIS already made when 1t s pr\esented to the Supermtendence and the parties
may not agree to modify 1t in order to satisfy the authority  The practical consequence 1s
that the contract although not registered will have tull force Accordmg to the wording
of the statute the registration of arensurance contract only has statistical and.declaratory

effects and lack of registration does not inter fere with the vahdity of the contract
C. International Practice of Reinsurance

The spreading of risks of domestic insurers among remnsurers 1s to the advantage
ot the domestic insurance industries because

1) Large risks may cause losses which may account for a substantial proportion ot
the total premum income of the domestic insurers

2) Catastrophe risks. mainly where a country is e;posed to natural perits may
destroy a significant part of its productive resources

3) International rensurers may be able to of fer lower premiums or a better service’

;4) The major reinsurance compantes and brokers offer considerabie technicai and
traning assistance for ceding companies

Despite the great advantages of placing reinsurance with foreign remnsurerg
restrictions are' being established on international reinsurance transactions. particularly by
the governments of developing countries

What are the reasons for those restrictions? The restructnohs are usually placed by
the governments and supervisory authorities in order to. ,

1) Protect local policyhotders from the consequences of the insolvency of foreign
reinsurers that are not under the control of the local authorities

A study of the UNCTAD reported that "One developing country has seven insurance
policies covering its mining industry which account for 70% of its total premium income
produced by all classes of insurance operated in that country.” (i[nsurance of Large Risks in
Developing Countries. TD/B/C, July, 1977} -~
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2) Build up a local insurance and remnsurance market possibly as part ot the planned
growth and diver sification ot the economy

3) Protect the balance of payments and foreign exchange reserves from outflows
of premums and capitat funds

4) Retan funds generated by nsurance operations tor local mvestmént

%) Protect the domestic market which has no economic need for additional
capacity or rate competition

6) Prgvent the dominance of the domestic market by economically powertul

toreign interests

Restrictions

Reinsurance ts one of the freest types of international insurance transactions
Controls are directed generally toward the taxation reserves. and exchange rather than to
the regulation of the rights and habilities of the parties under the contract

The restrictions on foreign remnsurers may be direct or indirect

Direct restrictions

Direct restrictions exclude foreign remsurers from establishing in a country
or restrict ther participation to a share In locally incorporated companies and
prohibit Ioca] insurers from placing remnsurance abroad

Foreign companies have been ejected from many countries as a consequence
of policies of general nationalization or domestication When foreign reinsurers
have been permitted to retain a share in locally incorporated companies, they have
been restricted to a minority interest, with national interests holding the majority of

the shares and exercising management control.
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Indirect restrictions

Indirect restrichions make remsurance transactions less profitable to or more
difficult for either the remsurer or the ceding company The following measures are
the most common

1) Locahization of reserves Sometimes remnsurers are compelled to mantan
sufficient funds within the countries in which they operate to cover ther habihties to
ceding companies The regulations may also specify the types of securities (usually
government securities) in which the funds shall be held The pressure to deposit
funds locally may be exercised indirectly through the sotvency regulations applying
to ceding companies For exampte the authorities may deny the deduction from
premium and loss reserves 1f the remnsurance contract 1s made with a foreign
remnsurer

The result in both cases 1s that the remsurers reserve funds are fragmented
In order to provide the same global standard of securty to all ceding companies the
reinsurers will have to maintan larger capital funds than otherwise would be needed
Therefore the cost of reinsurance and direct insurance will ncrease

2) Local incorporation If foreign rensurers are permitted to ;)perate only
through local incorporation, the capital cost may be mc.reased because a rgzlattvely
larger capital may be required for a local company than for a larger group Again.
the insurance and reinsurance premums will iIncrease

3) Taxation Some tax measures may prevent ceding companies from doing
business with foreign reinsurers In some countries. spectal taxes are levied on
foreign reinsurers Subsidiary companies Qf foreign reinsurers may subject to
effectively higher rates of corporate tax than domestic companies

4) Exchange control regulations Most countries impose exchange control on
the remittance of funds abroad. Some countries have imposed exchange control
regulations which, by officially delaying the remittance abroad of reins‘urance
premiums, operate like deposit regulations. These regulations can seriously impede

the settlement of accounts for foreign reinsurances to the detriment of both ceding

and reinsurance companies.
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Eftects of the restrictions
If domestic msurance companies are prevented from ceding business to
foreign remnsurers, the economy will lack the mflow of foreign currency needed to
repair the damage or restore the economy after a catastrophe occurs When
reinsurers are obhged to mamntain assets locally. y will nvest directly or indirectly
in the physical assets which they are remsurhg Generally this situation should not
attect the solvency of the remsurer, provided the investment of the funds can be
spread so widely that no one physical asset accounts for more than a very small part
of the total investment However funds heid for catastrophe risks. such as
earthquake windstorm and flood must receive a dif ferent treatment  The only way
in which a reinsurer 1s able to pay claims artsing from a widespread natural disaster s
to invest the funds in assets which will be unaffected by the occurrence of the
event The costs of reinsurance are also increased as a consequence of the
fragmentauon of the reifisurers reserves
The indirect effects of the restrictions placed on foreign reinsurers must
alsc be considered If restricted access to international reinsurance markets results
in a lack of adequate reinsurance gQver especially for new technology, busimmessmen
will be less willing to take rnsks:zus‘ reducing the efficient use of the resources
dAlso, if foreign reinsurers are prevented from establishing business in a country. 1t
may be deprived of badly needed external capital and technology Finally. the
" interest of the insurance consumers must taken into consideration |f the needs of
traders and corporate buyers cannot be met by the domestic market because of the

impossibility of contracting with foreign reinsurers, the domestic economy will be

mostly affected.

Restrictions in dif ferent countries:

. in the United States. reinsurance transactions result from open competition in
both rates and other terms of contract The control of the reinsurance companies is
directed not at the reinsurance transaction but to the ceding insurer. The authorities
may accepf.or deny reinsurance as an admitted asset or reduction from liability on

«

the financial statement of the company. depending upon whether or not the reinsurer

]
3
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1s hcenced and admitted or approved in the state  Some discrimination may exist in
the licensing of a foreign reinsurer by the requirement of higher paid In capital
Depending on the state. approval rather than licensing may be accomplished by the
acceptance on the National Asscociation of Insurance Commussioners list of approved
nonadmitted reinsurers proof of a hicence in at least one state a trust fund
established for the benefit of the US policyholders. a letter of credit protecting
\

remsurance habiiies or alternatively actual retention by the ceding company of
unearned premwum and loss reserves Ca

in the European Economic Community. the restricttons on the right of
compantes from other member countries to establish remnsurance operations and
provide rensurance and retrocessional services were abolished by a directive 1ssued
by the European Economic Council m 1964 = However foreign remnsurers face
restrictive law and practices designed to preserve the market for domestc
reinsurers France for example, does not allow deduction in assets for reinsurance
contracts made with foreign companies and the foreign reinsurers must get state
adrmission  Austria  Switzerland and Germany allow deductions in assets for
business ceded to foreign remnsurers. but insurance companies are subject to
governmental control of their mvesfments

In South America, Africa and Asia. national reinsurance companies receive
compulsory cesstons This trend is encouraged by the United Nations Conference
on Trade and Development for Developing Countries (UNCTAD) ™ In some cases. the
national reinsurer has the right of first refusal on external cessions (Brazil. Chile and
Peru) or may demand a proof of lack of capacity in the domestic market In Mexico,
a certain proportion of all reinsurances must be placed locally before any business
can be reinsured abroad

In Australia and New Zealand. the deduction of reinsurance premiums Is

disallowed unless they are included in a return by the reinsurer and taxed accordingly.

“New York Regulation 20 is an example of the alternative regulatory requirements for
approval as an unhcensed reinsurer).

""Council Directive 641225 of February 25, 1964 _
nUnited Nations Document Executive Conference 46/14 1, vol. 1, 1964. This is the case
of Kenya, Nigeria, Argentina, Brazil and Chile. .
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What s the actual trend” Although over the last thirty years the world
political chmate has become less favourable toward international remnsurance there
seems to be a shght change of attitude drrected to the hberalization of the
restrictions  The discussions within the Organization for Economic Cooperation and
Development (OECD) have not produced any real progresé toward the liberahzation
of the restrictions on the reinsurance industry, but some progréss has been made
elsewhere For example as the first step for the creation of the common market of
insurance the European Economic Commuruty 1ssued 1its Directive for the Abolition
ot Restrictions on Freedom of Establishment and on the Free Supply of Services of
Remsurance and Retrocession in 1964 South Korea 1s both denationalizing i1ts state

reinsurance corporation and relaxing its restriction on foreign insurers

D. Conclusion

Both the statutes of Canada and Guatemala are similar 1in that they permit the free
operation of foreign unlicensed reinsurance companies One would expect significant
differences in Canada's statutes because of its developed economy However, such is not
the case Unhcensed reinsurance companies are not required to keep assets in Canada to
guarantee therr obhgations The only way in which the Superintendent can control
indirectly the cessions made to unlicensed reinsurers 1s by refusing to allow deductions in
the insurers reserves for those cessions There 1s no similar control in Guatemala, where
the Superintendent need only be given a copy of the contract and whose power does not
extend to render the contract invahd even if it 1s nof registered.

If one compares the way in which reinsurance has worked in Canada and
Guatemala, it can be said that it has operated effectively in both countries. The Nlack of
regulation has not caused undesirable effects on the behavior of the industry. The good
faith prevailing in the relations betwen reinsurers and insurers has taken the place of the
absent regulations. Another factor tﬁat eases the contractual relation is that both parties
are experts on the subject of reinsurance. Expertise plus utmost good faith have been the

main ingredients of the smooth relation between the parties.



The mam function of reinsurance 1s to spread the risks sinca in many nstances. the
'spreadmg of risks domestically 1s nn;Efflcoerwt to provide the security policyholders and
national economies require In order to fulfill thws function remnsurance compantes must
operate worldwide |f governments place direct or indirect restrictions in the placement
of remnsurance abroad they will be preventing the development of the national economy
and industry and will be creating serious defficiencies in the supply of primary insurance
There are sound reasons for belheving that the indirect ecoMmic costs of the restrictions
on mternational reinsurance transactions may outweigh the apparent benefits

What 1s greatly needed i1s the cooperation and trust between the supervisory
authorities of the different countries Domestic authorities must be prepared to delegate
responsibiity tor the supervision of foreign remsurers to the authorities of thewr countries
of domicile This would be a more efficient solution, than for each country to seek to
impose 1ts own controls Developed countries must lead the way toward greater freedom

for international rensurance



VIi. Conflicts of Laws in Reinsurance

The contract of remnsurance 1s often an internatitonal contract because the parties
are nationals from different countries It 1s very important, therefore to study the
conflicts of laws in the main areas which are 1) the proper law of the contract. m order to
have an standpomt to analyze the formation vahdity minterpretation performance and
termination of the contr.act 2) the arbitration proceedings. because arbitration 1s the usual
way to resolve disputes arising out of the contractual retatron and 3) the entorcement of
foreign arbitral awards. because the problem of enforcing foreign arbitral awards is even

greater when there i1s no trealy between the states as in the case of Canada and
\

Y

Guatemala’

A. Canada

The proper law of the contract

If one 1s to understand the concept of the proper law of the contract, the first
thing that one has to constder 1s the freedom of the parties to choose a system of law to
govern the contract

In Canada. the parties are free to select any system of law to govern their contract
even if 1t is totally unconnected with the transaction The choice 1s imited only in that it
must be bona fide and legal and there must be no reason for avoiding the choice on the
ground of public policy This means that the par%nes cannot avoid the mandatory
provisions of the system of law with vx)hich the transaction has its most real and substantial
connection.’ The authority for this’proposition is the case of Vita Food Products /Inc. v.

Unus Shipping Co. Ltd." However, this decision has been critized by Morris and Cheshire

19Neither Canada nor Guatemala are parties to the New York Convention of 1958 for the
Recognition and Enforcement of foreign Arbitral Awards and the Geneva Convention of
1961 .

»J-G. Castel, Introduction to Conflict of Laws. p. 165

1(1939), 2 DLR 1,(1939), 1 WWR 433, (1939), AC 277 (P.C).

A
KN
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because
To attribute so much weight to the intention of the parties 1s unsound In
principle and unworkable in practice. since 1t would allow the parties to evade
some inconvenient rule of the law with which the contract has the closest
factual connection The qualifications imposed upon the parties freedom of
choice are vague and indeterminate and beg the question
Lord Diptock defined the term proper law of the contract’ in the case of
Compagnie d Armement Maritime S A v Compagnie Tunisienne e Navigation,
SA L
When parties enter into an agreement which they intend to give rise 1o
legally enforceable rights and habilities they must gx hecessitate contemplate
that there will be some system of law by referrence to. which thewr mutual
nghts and habilities will be determined. 1e. the substantive or "proper law of
their agreement
The proper law n this context I1s the system of law which governs the interpretation the
validity of the contract and the mode of performance and the consequences of breaches
ot the contract
Lord Simonds. in the case of Bonython v. Commonwealth of Australia*'’ stated
that the proper law of the contract 1s the system of law by reference to which the
contract was made or that with which the transaction has its closest and most real
connection In making his statement, Lord Simonds was considering two situations  The
first situation i1s the one In which the parties to a contract make reference to a particular
system of law This situation 1s subject to two different interpretations Under the first
interpretation. two possibilities exist the first possibility s that the parties themselves
choose a system of law and this selection 1s a term of the contract. the second possibility
1s that the parties do not make an express choice but it can be inferred from the terms of
the contract In this last case. the court will examine the entire contract in the hght of
relevant circumstances and will apply the ordinary rules of construction of commercial
contracts in order to ascertan whether the parties have agreed in selecting the praper
law.** In making the examination of the contract, the court will consider competing factors
in the light of commercial intention and will apply sound ideas of bulxsiness, convenience
and sense to the language of the contract*
—————————————————— A\
12(1971), AC 572, at 603 (HL.). ) '
13(1951), AC 201 (P.C). L .
“Compagnie d'Armement Maritime S.A. v. Compagﬁ//e Toaisienne de Navigation, S.A.

(1871), AC. 572 (HL) _
1s|bid. at 600, per Lord Wilbeforce.
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Under the second interpretation expressed by professor Castel. the only way to
refer to a system of law 1s by making an express choice of law If there 1s no express
choice of law the law of the contract s the law with which the transaction has i1ts closest
and most real connection The decisions which make reference to the intention are
uncertain, since

it 1s not ascertamned whether the expression means the system of law by
which the parties intended the contract to be governed had they directed ther
minds to this matter or the system of law which reasonable men in the position
ot the contracting parties would presumably have intended In other words
should the doctrine of the proper law be formulated subjectively or
objectively *

Furthermore 1t does not matter which formula 1s apphed. sice the outcome will be the
same where there is no express choice of law by the parties, the court will apply the law
ot the country with which the transaction is most closely connected Professor Castel
cor)cluées that the House of Lords rejected the legal fiction of the presumed intention and
adopted the view that in the absence of express choice the proper law means the system
of law with which the transaction has 1ts closest and most real connection*

The second situation contempiated by Lord Simonds s the one in which the parties
have not selected the proper law In this case. the system of law with which the
transaction has its closest and most real connection s applied This connection 1s the one
between the transaction -the substance of the contract- and a system of law * In order to
find the connection, the courts will take into consideration many factors the choice of
jurisdiction in ﬂttratnon clauses* the forms of documents involved in the contract. the
terminology o’f the contract. which may only be appropriate to a particular system of law,
the usage of a particular language. the residence and nationality of the parties. the nature

and location of the subject matter of the contract. the currency in which payment is to be

-

made, a connection with a preceding transaction; the fact that one of the parties 1s a

1) G. Castel, Introduction to Conflict of Laws (Toronto. Butterworths, 1980). p 159
v’ James Miller and Partners Ltd. v. Whitworth Street States (Manchester) Ltd., AC. 583,

t1970), 1 AlIER. 769, (HL.).

“Coast Linesv. Hudig & Veder Chartering N.V. (1972), 22QB. 34 at 46, per Megaw
LJACA)

“Hamlyn & Co. v. Talisker Distillery (1894), AC. 202 HL(SC). N.V. Kwik Hoo Tong
Handel Maatschappij v. James Finlay & Co. Ltd. (1927), A.C. 604; Re O'Brien and
Canadian Pacific Ry. Co. (1972) 25 DLR{3d) 230 (Sask} However, in two recent cases
the House of Lords held that the proper law of the contract was a iaw other than the law
of the place of arbitration and this latter only governed the arbitration procedure. See
James Miller and Partners Ltd. v. Whitworth Street Estates [Manchester) Ltd. (1970),
A.C. 583; Compagnie Tunisienne dé Navigation S.A. v. Compagnie d’Armement
Maritime S.A. (1871).-AC. 572 (1870).
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government and the fact that the contract s vald uider one law but invahd under
another

Strangely enough. each of the different interpretations of the statement of Lord
Simonds in Bonythorm v Commonwealth of Australia’ has been followed in Canada The
first interpretation {(which refers to the express choice of law and the inferred intention
from the terms of the contract) was adopted n the case of Re O'Brien and Canadian
Pacrfic Ratlway * n which Cullington C J made the following statement

. The general principles 1o be followed in determinmg the law govermng
a contract or a particular 1ssue within the contract such as arbitration
proceedings, may be stated as follows

(1) If the ntention of the parties as to the taw governing i1s expressly
stated in the contract. then in general that law governs,

(2) f the intention of the parties as to the law governing the contract. or
a particular matter therein, is not expressly stated but may be properly inferred
from the terms and nature of the contract and the surrounding circumstances.
then the intention so inferred. in general governs,

(3) If the mntention of the parties as to the applicable law cannot be
ascertained from the express terms of the contract or cannot be inferred
from the terms of the contract in the hght of surrounding circumstances. the
intention of the parties may be inferred by refering to the system of law with
which the contract has its closest and most real connection

The second interpretation expressed by professor Castel was adopted in /mpertal Lite
Assurance Co. of Canada v. Colmenares* n 1967 by the Supreme Court of Canada In
this case. Ritchie J said
It appears to have been accepted by the highest courts in England that
the problem of determining the proper law of the contract 1s to be solved by
considering the contract as a whole in hght of all the circumstances which
surround it and applying the law with which it appears to have the closest and .
most substantial connection.
He then expresed that this test was adopted by the Privy Council i Bonython v.
Commonwealth of Australia®* (where Lord Simonds said at p 219 that the proper law of
the contract is the system of law by reference to which the contract was made or that
with which the transaction has its closest and most real cormection) and by the House of
Lords wn Tomkison et al. v. First Pennsylvania Banking and Trust Co.%* Since the

decisions of the Supreme Court prevail, it seems that in Canada, in the .absence of an

express choice of law by the parties, the proper law of the contract is the law with which

»Cheshire’s International Private Law, Norton, ed. 10th ed.(1980), pp. 205-6.
2(1951), AL C 201 (P.C).

2(1972), 26 DLR (3d) 230, at 233-4 (Sask.C A).

»S.CR 443,62DLR (2d), 138, 1LR 1-183

(1851), AC 201

*95(1961). AC. 1007, per Lord Denning at p 1068.
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the contract has its closest and most real connection

Which 1s the proper law and what constitutes the connection in order to localize a
rensurance contract? There 1s no specific case dealing with this point  However, the
decision of the Supreme Court of Canada in /mperiral Life Assurance Co. of Canada v
Colmenares provides guidehnes to determine the proper law of the reinsurance contract,
when the remnsurer 1s a Canadian company In this case, a Cuban national while resident in
Cuba appled to the Cuban branch office of a hfe insurance company ftor two lfe
nsurance pohcies The company had rts head office in Toronto  The applhcations and the
pohcies were in Spantsh and many premiums were paid in Cuba in pesos The policies
were to be in force V\‘/hen they were delvered and accepted in Cuba and were
authenticated by a Cuban notary The decision to accept the risk was made and the
policies and the premium receipts were prepared in Toronto All the claims had to be
forv:/arded and dealt with in Toronto as well as the varniations of the policies and therr
assignments Each policy contaned a brovnsuon stating that all payments whether to or by
the company were required to be made by bank draft drawn on New York payable in the
legal currency of the United States of America The insured moved to the United States
and applied for the cash surrender value in American dollars as permitted by the policy At
the same time. there was a Cuban foreign exchange law that forbid the payment of
obhgations otherwise than by Cuban pesos in Cuba Colmenares’ clam was vahd if the
proper law of the contract was the Ontario law The policies contained no express choice
ofrlaw

Ritchie J concluded that the law of the contract was the Ontario law. The facts
that constituted the connection with the Ontario law were the following the risk was
accepted in the comipany's head office in Toronto and the contract was made when the
company mailed the policies in Toronto; both applications and policies were prepared in
Toronto in a standard form which complied with the law of the province; aﬁy changes or
alterations In the contract were to be made In .Toronto; the réceipts for premiums were
valid only if signed by one of the executive officers in Toronto. The fact of prepo.nderant
importance in determining the law of the contract was the preparation of the application

( .
and policigs in Toronto, in a standard form which complied with the law of the province.
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Which 1s the proper law of the remnsurance contract then where the remnsurer I1s a
Canadian company’ Following the guidelines of the Co/rnenares decision and in the
absence of an express choice of law by the parties 1t s probable that the contract would
be considered as subject to Canadian law although the facts of a contract of hite insurance
are not the same as those of a reinsurance contract The facts that would localize the
contract in Canada would be (1) The pohcies would be prepared m Canada (2} The risk
would be accepted in Canada Even if according to Guatemalan law the contract s subject
to that law there 1s some authority that ;ﬂcourt would not be debarred from determining
on its o,wﬂ/p?:ncuples that the proper law of the contract 1s A by the fact that the courts of
B have held or would hold that the proper law of the contract was the law of B or some
law other than A * Angther important factor to locahize the contract would be the place of
pertormance Acc to the statement of Diplock in the case of Pick v
Manutacturers Life Insurance Co. the place of performance would be Guatemala®
Neve'rtheless_ the.two factors mentioned before would localize the contract in Canada
because the place of performance 1s not conclusive in localizing the the contract Since
rensurance companies may be hcensed or not. the fact that the policies comply with a
provincial law would not be an important factor Ritchie J stated that the location of the
head office of an insurance company whose activities range over many coyntries does not
afford justification for the general proposition that the proper law of the contract of iife
nnéurance in necessarily the country in which the head office of the insurer 1s situated*

Despite this reservation expressed by Ritchie J. the domicile of the remsurer would be

useful in localizing the contract.

iy

______________ -y —— .

seRossano v. Manufacturer's Life I nsurance Co. (1963), 2Q.B 352

"Situs of debt Diplock expressed the view that the primary place for the deiivery of the
bankers draft onLondon was the head office in Toronto, but that until the draft was
honoured in London, the delivery of the draft was conditional payment only. and the
primary place of payment was London. (1958), 2 Lioyd's Rep. 95.

“The principle that the law of the country where the head office of an insurance company
1s situated is the proper law of the contract was followed in Pick v. Manufacturers’ Life
Ins. Co. (1958}, 2 Lioyd's Rep. 93 and in Rossano v. Manufacturers Life /ns. Co.
(1963), 2 QB 352 :
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B. Guatemala

The law of the contract

The conflicts of laws rules apphcable to international contracts are contained in the
Law of the Judiciary Article 18 of this statute establishes the rule that the Yaw of the
place where the contract has to be complied with governs everything related to 1ts nature
walidity effects consequences executton and any other aspect of the contract
However the external formalities of the contract are subject to the law of the place
where the contract was made (article 19) Therefore unlike Canada the parties do not
Kave the freedom to select a law other than the law ot the place of perfgrmance

Assurming that a Canadian company 1s the reinsurer and a Guatemalan company s
the remnsured the performance of the contract takeg place in Guatemaia The remnsured n
Guatemala wili pay the premiums and send them to the reinsurer in Canada and N return,
the, remsurer in Canada will pay for the loss of the reinsured and will send the money to
Guatemala Since the performance of the contract 1s made in Guatemala where the insurer
receives the payment from the reinsurer {and possibly taking nto consideration that the
subject matter of the contract is the reinsured s hability for risks situated in Guatemala). 1t

would be determined that the contract i1s subject to Guatemalan law

Conclusion

The determination of the proper law of a remnsurance contract depends on the law .
of the place where the action or th;:' arbitral proceedings are commenced Assuming that
a Canadian company 1s the remnsurer and a Guatemaian company ts the remnsured. the
Guatemalan law will apply to the contract if the action or the arbitral proceedings are
commenced in Guatemala Even if the parties select another law expressly, the
Guatemalan law must be applied because of the imperative provision of article 18 of the
Law of the Judiciary. If the action or the arbitral proceedings are commenced in Canada. it
will probably be determined that the proper law of the contract is the Canadian law, in the

absence of an express choice of law by the parties. This conclusion was derived from the
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case of /mperial Life Assurance Co of Canada v Colmenares® by analogy in the
absence of a specific case on the matter

The arbitrators are usually the ones who have to determine the law of the contract
because most reinsurance contracts contan arbitration clauses The first thing the
arbitrators would do 1s to find out if they have jurisdiction according to the submission to
arbitrate ' Second they will determine the law of the contract according to the conthct

rules of the place where the arbitration proceedings are being conducted

C. Arbitration in Canada

The ten provinces have enacted legislation dealing with arbitraion  The Common
Law federal statutes and territorial ordinances are applied in federal territories In order
to give a general view ot the arbitration procedﬁre reference to the arbitration legislation
of Quebec and Ontario will be made Quebec was chosen because 1t 1s the only cwvil law
province of Canada and Ontario because its legislation is similar to the acts of the other
Common Law provinces It 1s understood that each province may have different

provisions from those of the Ontario Arbitration Act in some sections

uUndertaking and submussion The law of Quebec. like the law of Guatemala. makes a

distinction between an undertaking to arbitrate future disputes (clause compromissorre)'®!
and a submission to be executed by the parties when the dispute has already arisen '*’

The Ontario Act makes no distiftction between these two situations '**

Enforcement of undertaking and submission The statutes of both provinces

provide for means of enforcing the undertakings and submissions by granting the stays of

*(1967) SCR 443. 62DLR (2d). 138 1LR 1-183

10| Canada, there are two views for the determination of the effect of a jurisdiction
clause One is that the effect of the jurisdiction clause has to be determined by applying
the lex fori (the law of the court). Neptune Bulk Terminals Ltd. v. |ntertec

I nternationale Technische Assistenz (1981), 127 D.LR. (3d) 736.(B.C.C.A). The other
view is that the effect of a jurisdiction clause is determined by the proper law of the
contract. Carvethv. Railway Asbestos Packing Co. (1813),S8D.LR 631.(0nt. SC)in
which the Ontario court applied Quebec law as the proper law of the contract in
determining whether the jurisdiction clause was exclusive in nature. According to this -
position, the interpretation of a contract (including of the jurisdiction clause) is governed
by its proper law. However, this last position does not determine the law according to
which the proper law of the contract has to be found.

wArticles 940. 941, 944 and 945 of the Code of Civil Procedure.

1024y14  articie 951

1Section 1(d) of the Arbitration Act
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proceedings '

The authorities are to the effect that when once 1t appears that the agreement
for arbitration covers the clam stated in the action. it 1s the prima facie duty of
the court to allow the forum which the parties have agreed to. to settle the
matter in dispute and the onus of showing that the case i1s not a fit one for
arbitration 1s upon the person who opposes the stay of proceedings '

Arbitration clauses usually take two forms One clause merely provides for
arbitration and the other one makes arbitration a 'condmon precedent to any htigation
Scott v. Avery clause ' To enforce an ordinary arbitration clause the interested party
apphes under the Arbitration Act to stay whatever proceedings are in progress' To
enforce a Scott v. Avery type of ciause 1 1s just necessary to raise the argument of
condition precedent Therefore it was held that the courts have no jurisdiction to hear a

cause ot action until the arbitration process ts completed '
The granting of a stay of proceedings i1s a discrétionary power ' The application

to stay proceedings has to be made before delivering any pleading or taking any other step

1sQuebec Article 951 of the Code of Civil Procedure Ontario Section 7 of the
Arbitration Act =

1A/ twasser v. Home I nsurance Company of New York {1833} 2 WWR 46 at 50 (Sask
CA)

106(1856) 10 ER 1121 (HL}

1°"Grannan Plumbing and Heating Ltd. v. Simpson Const. Ltd. (1877). 17 NBR (2d)
569 at 574 g1 seq Reversed on another point 24 NBR (2d) 238 (CA)

wspNofan v, Ocean, Accident etc. Corp. Ltd. (1903), 5 OLR 544 (CA)

1wsSection 7 of the Ontario Arbitration Act Brandon J, in the case of The £/eftherta
(1970) P.94 at pp.99-100. stated the facts to take into consideration when the court
exercises its discretion

The principles established by the authorities can, | think, be summarized as
follows (1)where plaintiffs sue in England in breach of an agreement to refer
disputes to a foreign court. and the defendants apply for a stay. the English
court, assuming the claim to be otherwise within its jurisdiction, s not bound to
grant a stay but has a discretion whether to do so or not (2) The discretion
should be exercised by granting a stay unless strang cause for not doing so is
shown. (3)The burden of proving such strong cause is on the plaintiffs. {4)in
exercising its discretion the court should take into account all the
circumstances of the particular case. (5)in particular, but without prejudice to
(4), the following matters when they arise. may properly be regarded: (a) in what
country, the evidence of the issues of fact is situated, or more readily available
and the effect of that on the relative convenience and expense of trial as
between the English and foreign courts. tb)Whether the law of the foreign
court applies and, if so, whether it differs from English law in any material
respects. (c)With what country either party is connected, and how closely.
(d)\Whether the defendants genuinely desire trial in the foreign country or are
only seeking procedural advantages. (e)Whether the plaintiffs would be
prejudiced by having to sue in the foreign court because they would: (ibe
deprived of security for their claim; (ilbe unable to enforce any judgment
obtained; liiilbe faced with a time—bar not applicable in England; or (iV) for
political, racial, religious or other reasons be unlikely to get a fair trial.
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\

1IN the proceedmngs ''*

Form Articie 951 of the Code of Civil Procedure of Quebec states that an
undertaking to arbitrate must be in writing However 1f both parties contirm the existence
of an oral undertaking 1t will be valid "' Under Common Law the submission need not be in
any special form' However m the opmion of professor Mclaren an agreement for
arbitration must comply with formal requirements of execution under seal and delivery in
order to demonstrate the agreement '’

Number of arbitrators In Quebec the number of arbitrators must be (one or
three' In Ontario there ts no limitation as to the number |f thg parties make no
reference to the number of arbitrators 1t 1s deemed that they have chosen one
arbitrator '

Rev ion of ntment In Quebec. the arbitrators can be disrmssed with the
unanimous consent of the parties!* In Ontario. an appomting party may not revoke the
authority of the arbitrator to act after the appointment 1s made, unless the submission to
arbitration was oral,''” or by leave ¢of the court !

Amiables compositeurs In Quebec. the parties may empower the arbitrators to act
as mediators who are not bound by rules or law However, their deciston -must contain
the reasons for it In Ontario. there i1s no specific provision as to amiables compositeurs
Nevertheless. there are opinions that amicable composition should be allowed n Common
Law jurisdictions !?°

Rules of law In Quebec. the arbitrators must decide according to rules of law,
unless they have‘ been exempted from doing so or have been empowered to act as

amiables compositeurs!*: In English law arbitrators have to decide strictly according to

110

mpof/lack v. Verret{1931)51BR 109115

Mc/saac v. I/verness Ry & Coal Co., (1905), 38 N.SR. 80: rgversed on other grounds 37
SCR 134

13Richard McLaren, The Law and Practice of Commercial Arbitration (Toronto: The
Carswell Company Limited, 1982}, p. 17

4 Article 941 of the Code of Civil Procedure.

usSaction 1, Schedule A of the Arbitrations Act.

sArticle 942 of the Code of Civil Procedure. -

Wil v, Simmonds (1813), 14 DLR 877 at 881 (CA)

usSection 4 of the Arbitrations Act.

1w Articie 948 of the Code of Civil Procedure. :

120Clive M. Schmitthoff, “Arbitration: The Supervisory -Jurisdiction of the Courts,” The
Journal of Busi Law 1967, p. 328

11 Article 948 of the Code of Civil Procedure.

)



jaw The parties cannot empower the arbitrators 1o decide according to an equitable
rather than a strictly legal interpretation because the adoption of that extralegal criterion
would make 1t impossible for the court to exercise i1ts supervisory jurisdiction on the
statement of a special case The court would not be able to determmne whether the
arbitrator had fallen into an error when deciding a question of law because he was not
bound to apply the law but could decide the case according to his own concept of
commercial fairness and justice '’ Since Canada follows the rule of the stated case this
principle would also apply to Canadian arbitration proceedings with the exception of
Quebec (where the statutes provide for amiables compositeurs)

It ts thought that that rule unduly restricts the development of English

arbitration  There 1s no reason why the parties if they desire. should not give

the arbitrators the jurisdiction of amiables compositeurs The supervisory

jurisdiction of the courts would be safeguarded if 1t were provided that in that

case the Court of Appeal. on appeal from the award. shouid have jurisdiction to

set aside the award If In 1ts judgment the award 1s unreasonable. the court

would then in accordance with normal practise. give its own decision in the

case '’

Umpire The statute of Quebec makes no reference to this type of arbitrator In
Ontario and in the other Common Law provinces. where there are two arbitrators and they
cannot agree. an umpire may make the award'**

Procedure In Quebec. the arbitrators follow the procedure determined by the
parties 12* The statute of Ontario makes no reference to the procedure and there are
different views regarding the freedom the arbitrators have for appraising evidence One
view is that arbitrators are not strictly bound by the rules of evidence. According to it
they may hear and appraise the worth of evidence that may not be admissible in the court
and derive theirr own conclusions !** The other view is that arbitrators appointed under a
statute must act in accordance with the essential rules of natural justice unless the parties

have agreed otherwise, and they are bound by the same rules of evidence as the ordinary

courts 1’

Verzekeringen (1962), 2 Lioyd'sRep. 257

13Clive Mc Schmitthoff, “The Supervisory Jurisdiction of the Courts”, Journal of Business
Law. 1967, p.328

114Schedule A, par 7 & 8 of the Ontario Arbitrations Act.

1sArticle 943 of the Code of Civil Procedure.

veRe Bondi and Toronto,(1968) 1 O.R. 205(C.A.)

127Re McCain and St. John (1964), 50 MPR 363 (NB.CA).
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Reasoned award In Quebec the award must contan the reasons for the decision
and must be In writing '** In Ontario. the Act requires the award to be in writing '

Evidence Both the statutes from Quebec and Ontanic stipulate the way in which
evidence will be received '™

Special stated case In Quebec. there 1s no special case In Ontario. there are the
special cases stated by the arbitrator and the special cases stated by the court In the first
ones the arbitrator may ask the opinion of the court to determine certan point of law
The arbitrator has the power to refuse the request'' In the second ones a party to the
arbrtration has the right to make an application to the court to order a special case.'" and
the court has complete discretion whether to issue the order to the parties'' However.
the court will not consider itself bound by a writtten agreement between the parties not to
apply for a stated case '**

Term In Quebec. 1f the submission does not provide otherwise, the arbitrators
must render the award not later than six months after having been seized of the matter '™
In Ontario. unless the parties agree otherwise, the arbitrators must render the award within
three months after entering on the reference

Appeal In Quebec, there s no provision for appeal. extept under the special
chapter on Arbitration by Advocates (in which the award s subject to appeal as an ordinary
judgment of the court)** In Ontario, an appeal lies to a judge in court and from him to the
Court of Appeal. If the parties have agreed on having an appeal to the award >’

Setting aside In Quebec, an action in annulment of the award has been aliowed By
the court, even though the Code of Civil Procedure does not contemplate it.** In Ontario.
the court has inherent equitable jurisdicilon at Common Law and jurisdiction under the
Arbitrations Act to set aside the award!**

1mArticle 943 of the Code of Civil Procedure.

195ection B, Schedule A of the Arbitrations Act

1eQuebec: articles 280-284 and 943 of the Code of Civil Procedure. Ontario: Sections

14: 15 (1)(2); 9 Schedule A; 10 Schedule A; 25 and 28 of the Arbitrations Act

MGaction 26 of the Arbitrations Act

125ection 26 of the Arbitrations Act.

s3Re Can. Line Materials Ltd. and Dom. Cutout Co. (1960), OW.N. 168 (HC).

’ E'Rathbun Co.v. Standard Chemical Co. (1903), 5 OLR 286 at 295-6, per Meredith
J

BsArticle 94 1 of the Code of Civil Procedure.

vseArticie 393 of the Code of Civil Procedure.

11Saction 1 1(1) of the Arbitrations Act

1Cjte de Montreal v. Paiement {1919), 28K B. 381, 388

119 Re Dowel! and Madd/eton (1972}, 2L.CR 343, 28 D.LR. (3d1 612 (IN.S.C.A), Beachv.

-
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Enforcement In Quebec a foreign award can only be executed under the authority
of a court having jurisdiction. and upon motion for homologation to have the party
condemned to execute 1t In the process of homologation the court may examine any
grounds of nullity which affect the award'** The homologation upon motion instead of a
normal court action was in effect untl 1970 The advantage of the motian 1s that 1t may
be submitted in the Practice Court at any time. while a court action must wait 1o be put on
the rolls of the court This means a waiting period of one year or longer There i1s another
way to enforce a foreign arbitral award in Quebec by an action on exemphfication
Exemplification 1s a complete transcript or reproduction of the jugdment certified to be
“under the seal of such court or under the signature of the officer having the legal custody
of the record of such judgment or other judicial proceeding %' The foreign award 1s
homologated by the proper foreign tribunal and then 1s enforced in Quebec as a foreign
judgment, subject to the rules on enforcement of foreign judgments and not to the rules
on enforcement of foreign awards This action has to be put on the rolls of the court,
which 1s a great disadvantage for the tme this procedure takes Any defence which was
or might have been set up to the original action may be pleéded to an actnon[brought upon
a judgment rendered outside Canada.

in Ontario, the Reciprocal Enforcement of Judgments Act applies only to awards
from other jurisdictions within Canada, not to awards from foreign countries Fon\'\engn
arbitral awards may be enforced by a judgment on an action brought under Rule 33 of the
Rules of the Supreme Court!*? This action is called action with a especially endorsed writ
and has the advantage that it can be dealt with expeditiously The plaintiff must show that
the parties agreed to submit to arbitration and that the submission was valid. The awérd
must be valid under the iaw of the country where it was made. The de'fendaht must have
been resident of the foreign jurisdiction when the actipn was commenced against him or

he must have submitted to the jurisdiction of the foreign court.

jcontd)H.£.P.C. (1924) 54 0L R 35at 38, (192¥} SCR. 251
1oArticle 950 of the Code of Civil Procedure.

1L W. Johnson, Conflict of Laws 2nd ed., 1962, p.780.
142RSO 1970, Reg. 545
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D. Arbitration in Guatemala N
’

The regulations which are relevant for the arbitratton in rensurance contracts are
explained next

Subnussion and undertaking The statute differentiates between a submission to
arbitration of existing disputes (in French "'compromis’) and an undertaking to arbitrate
future disputes tin French "clause compromissoire’) '’

Enforcement of undertaking !f one of the parties refuses to execute a submission
to arbitration when the dispute arises a judge having jurisdiction will appoint the
arbitrators and will state the points of the dispute ***

Form The submission has no special requirement concerning Iits form but 1t has to
be in writing '**

Exception 1o oust the jurisdiction of the court Wherever there is in existence a
submission or an undertaking to arbitrate and one of the parties institutes an action in a
court the other one may challenge 1ts jurisdiction by means of a prehminary exception'*

Number of arbitrators Unless the par‘tnes designate one arbitrator or agree to a

judge as appointing one the number has to be three or five The arbitrators must be
appointed with the agreement of both parties '*’ .

Term Uhless the parties agree otherwise, the term for rendering the award i1s one
hundred days '**

Evidence The arbitrators are empowered to receiwve any kind of evidence and the
procedure to be followed is the one set In the Code of Civil and Mercantile Procedure for
the general rutes of evidence '*’

Form of the award it must be in writing. and the reasons for it must be set out In

order to use the recourses of amplification and clarification It must also be rendered in

the presehce of aNotary Public. who has to sign it together with the arbitrators '*°

Revocation of appointment The arbitrators may be dismissed by agreement of

15 Articles 269 and 670 of the Code of Civil and Mercantile Procedure
M pid article 271 ’

wsArticle 67 1 of the Code of Commerce.

eArticle 276 of the Code of Civil and Mercantile Procedure.

Whid,, article 277

1jbid, - article 274

19hid,, article 288.

1s0jhid,, article 292.
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both parties '

Capacity to act as arbitratar The Code of Commerce spectfically establishes that
the arbitrator s must be experts on t\he matter of remnsurance !*? This provision excludes the
apphcation of article 278 of the Code ot Civil and Mercantile Procedure  This Code refers
to two kinds of arbitration arbitration in law and arbitration in equity In the former. the
arbitrators must be advocates or notartes public and must follow the procedure set in the
Code In the latter the arbitrators are amiable compositeurs and will decide according to
equity The amiable.compositeurs do not have to follow the procedure set in the Code
but must give to each party an opportunity to be heard and present evidence They are
laymen, not advocates'"’

The reinsurance arbitration according to the Guatemalan statutes. may be
considered as an arbitration of law because thé Code expressly stipulates that the
arbitrrators shall decide according. to the usages and practices of reinsurance
internationally accepted Custoﬁws and usages are not a source or law uniess the statutes
provide otherwise In this case the Code of Commerce expressly provides that the
usages and customs are sources of law and binding on the arbitrators  The wording of the
Code seems imperative and. therefore the parties could not agree on an arbitration in
equity

The classification of the reinsurance arbitration as an arbitration in law 1s relevant
when the arbitral procedure is to be followed in Guatemala. Usually, reinsurance contracts
provide that the arbitrators shalt interpret the contract as an honourable engagement not
subject to the strict rules of law and provide for a special procedure Since the
procedure of the arbitration of law is imperative and cannot be changed by will of the
parties, such provision is most iikely not to be accepted by the Guatemalan courts. An
award rendered by such a procedure can be attacked on the grounds of violation of
procedure.

- The grounds for setting aside an arbitration in law are the
same ¢®ounds as for attacking a judicial decision: violation of law and error in the
1oid,, arti?:le 253. A~
153The requisites for the arbitratibn in law/are set in artiaes 277 and 288 of the Code of

12Article 1022
Civil Mercantile Procedure. The arbitration of equity is regulated by article 289 of the
same Code. ‘

' .
b
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procedure The petition for setting aside ‘the award i1s directed to the Supreme Court

Enforcement In order to enforce an award the party who wants to execute it
must bring an homologation motion before the court The defences available to the other
party are restricted to those exceptions known after the commencement of the action and
which are contained in a document '**

Intervention of a Notary Public All the acts and resolutions of the arbitral tribunal

shall be made with the intervention of a Notary Public who certifies theirr authenticity '

Conclusion

The statutes of Quebec and Guatemala are simiar because both correspond to crvil
law systems Likewrse the statutes of the Common Law provinces are similar  The mam
dif ference between the common and civil law statutes 1s the supervisory jurisdiction of
the courts mn the arbitral procedure The Common Law provinces have the procedure of
the stated case which allows the parties to ask for the opinion of the court when there is a
controversial point of law There 1s no such procedure in the civil law statutes The
arbitrators are the only ones who decide the points of law and their decision 1s reviewed
by the court when one of the parties institutes an action to set aside the award ’The stated
case procedure has the main disadvantage of delaying indefinitely the arbitral proceedings
because either party may ask for the opmion of the court on any’minor pomnt of law that
could arise.

Another difference between the civil and Common Law statutes 1s the appeal In
Guatemala and in Quebec, the statutes do not provide for an appeal of the award In the
Common Law provinces, there can be an appeal of the award only if the parties have
agreed on it.

The interpretation of the reinsurance contract as an honorable engagement not
subject to the strict rules of law would not ‘be accepted in Guatemala (because the
arbitrators must apply the usages and practices internationally accepted in the industry of
reinsurance) either in the Common Law pr6vinces {because the arbitrators must apply rules
of lawl]. only in Quebec.

1sArticles 293 and 296 of the Code of Civil and Mercantiie Procedure.
1s3big,, article 291. ' :
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The type of arbitrator called umpire 1s mentioned in the statutes of Quebec but
not N the statutes of Guatemala or the Common Law provinces ;

The arbitratton clause giveh as an example in chapter IV is an undertaking to
arbitrate future disputes Both in Canada and in Guatemala the parties are able to enforce
this submission The arbitration procedure in that clause. if followed in Guatemala. would
not be accepted by the courts because the remnsurance arbiration proceedings are
considered as arbitration of law and must follow the procedure established by the
statutes I Quebec and in the Common Law provinces it would be accepted because their

statutes do not require a special procedure for remnsurance arbitration

E. Enforcement of Foreign Awards in Canada

The Uniform Law Conference of Canada prepéred n 1824 a model Recnprocal
Enforcement of Judgments Acts which unifies the rules of practise relating to toreign
judgments tincluding arbitral awards) and facilitates therr enforcement This Act has been
adopted by all Common Law provinces and territories The Reciprocal Emforcement of
Judgments Acts of the provinces of Alberta, British Columbia. Manitoba . New foundland
and Nova Scotia apply to fdrelgn judgments obtameﬁanﬁer country In any case, the
judgment must have been given in a reciprocating jurisdiction. A reciprocating ]unsdlctlon
1s defined by the Nova Scotia Act as the territorial legal ur;it in Canada or outside Canéda
that is declared by the Governor in Council as‘such for the purpose of the Act.!* How;aver,
t&ct does not alter the rules of conflict of laws as to the recognition to be given to
foreign judgments. The Act preserves the judgment creditor’s right to bring an action on
his judgment, or on the original cause of action, instead of proceding under the Act even

after proceedings have already been taken under the Act!*" The Conference also

recommended that the pfovinces adopt a Uniform Foreign Judgmen&Act in which the

~

138Section 2 (h). British Columbia made an order in council in regard to the Federal Repubiic
of Germany. s ~ .
157Cast®l, Introduction to Confiict of Laws. p.8S.
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condition of reciprocity would not be necessary This Act has been only adopted by
Saskatchewan and New Brunswick '**

The first step to follow for a judgment creditor I1s to apply. within six years af.ter
the date of the judgment to the Supreme Court or to a district court of the province in
which registration 1s sought for an order for registration* The judgment debtor may
'apply within one month to have the reg{stratnon set aside upon any of the grounds histed in
the Act!*" The grounds for setting aside the reglstrat»on.are the same as the ones for the
original action **' In his application. the judgment debtor must state in the notice of motion
all the grounds upon which the foreign judgment should not be registered The foreign
judigment s, from the date of registration ef the same force and effect as if 1t were a

)
judgment of the registering court! If an application for registration is made gx parte
notice must be gtven to the judgment debtor within one month and he will have a period of
one month to move to set aside the re\Qstratnon 13 An gx parte application cannot be made
unless the judgement debtor wés personally served or appeared or submitted mn
connection with the original action ***

There 1s no reciprocity between Guatemala and Canada under the Rectprocal
Enforcement of Judgements Actg. Only in Saskatchewan and in New Brunswick could an
arbitral award from Guatemala be enforced Otherwise, in the other provinces and
territories, a foreign award could be enforced only under the Common Law rules of
recognition and enforcement N

The first thing to be noted i1s-that, in Canada. a forfalgn judgment does not merge

the original cause of action'** Therefore. the plaintiff may bring an action on the original

cause, on the foreign judgment or in one action request for the enforcement of the

133The province of New Foundland has adopted the Arbitration Foreign Awards Act (1931
22 Geo V ch 2) whereby the Protocol and the Convention of Geneva were made
applicable in the province. The reason for this situation is that New Foundland joined
Canada until 1949 Before, it belonged to the British Commonwealth and since England
had signed those treaties, they were and are still effective in New Foundland. .
19RS.A, 1970, ¢c312, s.3(1). :

1olbid, . 7(1)b(2).

1s1lbid..s.3(6).

t2bid., 6la).

163ibid., s.6(a.

164 lbid.. s.2(1)(a) and s.3(2). .
18sBarned’s Banking Co. Ltd.v. Reynolds(1875), 36 U.C.Q.B. 256 at p.289.-Trevelyanv.
Meyers (1895). 26 O. R 430; C/ergue v. Humphrey.(1900), 31"S.CR. 66; Moritzv.
Canada Wood Cb. 17 OLR 53, affd 42 SCR 237, /ndustrial Acceptance Corp. Ltd.v.
Stevenson (1963}, 43 W W.R. 126 (Sask. Q.B.).
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foreign judgment or alternatively. sue on the original cause of action

The second thing is that In order‘to enforce a Guatemalan arbitral award. the
plantiff must first homologate 1t in a Guatemalan Court Logic J. in the case of Stolp &
Co.v. W8 B’ro.wne & Co.*** stated that a foreign arbitral a\;vard must be first made an
order of the foreign Court in order to amount to a judgment Then. itis merged in that
order which s in effect the judgment of the Court in the matter **°

The three conditions that Canadian courts require in g foreign judgment in order to
enforce it are

1) Competent international jurisdictton The case of £rmanuel/ v. Symon '
estabhshed five cases in which the Courts would enforce a foreign judgment in actions in
personam (1) when the defendant is a subjecm’of the foreign country in which the
judgment has been obtamned. (2) where he was resident when the action began (3) where
the defendant in the character of plantiff has selected the forum in which he is afterward
sued. (4) where he has voluntarily appeared, and () where he has contracted to submit
imself to the forum in which the ;?agment was obtained. ‘

In remnsurance contracts, if the parties agree to submit their dlsputé?to arbitration
n Gyatemala, then this choice of forum would be regarded as indicative of the procedure
to govern the arbitration at least when no other procedure is mentidned ¢ Logtcally, 1t
follows that where the procedui‘? is governed by Guate law, Guatemalan courts
would have jurisdiction, too, wﬁenever therr intervention 1s needed, especially for
homologating the arbitral award and in @er to enforce it 1n Canada as a foreign judgment
This inference is affirmed by the statement that a forum selection agreement has long
be&}ecognized and has been said to be gprima facie justification for the grant of a stay

L

of proceedings.!” Also, if the Canadian p;rty to the contract appears voluntarily in the
arbitration proceedings being followed in Guatemala, although no choice of forum was
made. this appeafance would meet the requirements of case {5) above. As a. practical

consideration, the most probable cases that would apply to a Guatemalan—Canadian

reinsurance contract would be (4) and (5) above.
__________________ * >

156(1930), 4 DLR; 66 OLR 73; 38 OW.N. 400, (0.S.C).

1wHe relied in Piggott's Eoreign Judgments and Jurisdiction pp.95-96.

16(1908), 1K B. 302 at 309(C. H) : A

165 /ames Miller & Partners vy, Whitworth Street States (1970), A.C. 583 (HL.).
1mFehmarn (Cargo, etc.) (Owners) v. Fehmarn(Owners); The Fehmarn (1857}, 1 WLR.
815 at 819, affd. (1958), 1 W.LR 159(CA). « »° -

k4



2) Detyyte and ascertained sum '

3) Final and conclusive judgment W‘en the judgment s subject to modification or
alteration by the court which granted it. 1t 1s not tinal ' If the judgment would be subject
to an appeal in another court 1t would be final and conclusive ' However if the law where
the judgment was granted stpulatgs that a pending appeal suspends tfj’e force of a
<judgment. then it 1s not f?nal and conclusive » _ . ‘j"(y.\

What are the defences available to prevent the enforcement? The defer;‘dam may
. drgue that the conditions mentioned before are not met tr:at there was fraud’m procuring
the judgment that the proceedings in which  was rendered were contrary to the
‘ pﬁnc:ples of natural justice or that it was contrary to the public policy of the forum
As to fraud. tﬁere 1s no consensus In determining the fraud that would render a
foreign judgmepyinconclusive in Ontario. the Court of Appeal in Jacobs v Beaver Silver
}Cbba/r M/n/nggo."‘ hmited the defense of fréud' to cases where the defendant was
deprived of an adequate opportunity to present the case to the foreign cougt. and when he
knew of the fraud after the p}er_ceedmg: Havnng no chance to reo;;en the case abroad
The decision is disregarded 1t n:ie foreign court acted fraudulently '™ ~
As to natural justice, 1t r?e'fers’to rregularities in the'procedure of the foreign court
which have a serious répercussi‘on. A mere |rrogu(aruty of procedure will not be regarded
" as contrary to.natural ;uane‘\‘ Ther;a is a Lack of natu;alﬂustlce where the defendaF\t
receives no r)otnce of receives ur‘\adequ'a,te notice of the trial. preventing him from being
heard or from_ Having an opportunity to present his case' The lack of natural justice is
never presumed ! The defendant has the gnus to prove Ehat he was not sg:ved and
received no notice of the forecén suit1” ' |

As to public priCy, a foreign judgmént would no‘t be enforced if it is‘contrary to
" the public policy of the forum, o'r, in other words, if the policy of the Tecognizing forum

MSad/er v. ﬁoblns(1808) 170 ER. 948

- \Nouvion v. Freeman (1889), 15 App. Cas. 1at9(HL) )

Y mBarped’s Banking Co. v. '‘Reynolds (1875), 36 U.C.Q8. :

- '111908); 17 OLR 496. 12 OWR. 803 (CA)

" 1spricev. Dewhursti 1837), 8Sim. 279, 6 L.J. Ch.226, affd. on other gr%/nds(7838l
My.&Cr. 76.
”‘Pemberton v. Hughes (¥889), 1 Ch.781, 68 LF. Ch281 (CA).
1"Delaporte v. Delaporte (1927), 61 OLR 302, (1927), 4DLR 933, Jacobson v.

. Franchon (1927), 44 TLR 103 (CA).

”'Hendersmv Menderson (1844), 6 Q.B. 288. 13 L. JO.B 274
1" Romanp v.. Maggiora (1936), 50 B.CR 66, (1935) 2 WWR. 524

¥
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!
would be aftected Some reasons would be the illegality of the transaction in the forum

the effect on the forums relations with other countries '** and a lack of fundamental
tarrness '*! .

In Quebec. the award of arbitration can pnly be execut‘ed under the authority of a
court having jurisdiction and upon motion for homologation to have the party condemned
to execute it The court may examine the grounds of nullity of any question of form that
may prevent its homologation but i1t.cannot enquire into the ™merits of the contestatron '’
The homologation ugon a motion instead of a normal Cou;t action was introduced by a law
assented to on June 30 1970 As s the case in Guatemala. the Code ot Civit Procedure
of Quebec does not differentiate between foreign, or domestic awards'*' The court in
Quebec that homologates the award must have jurisdiction The territorial urisdiction s
(;etermlned by articles 68 and 75 of the Code of Civil Procedure

As mentioned before. an award can aiso be homologated by a proper foreign
tribunal  The judgment will be subject to the rules on enforcement of foreign judgments
by an action on exemplification '

The grounds to contest a foreign judgment are the grounds which couid have been
successfully rarsed in the jurisdiction in which tr'we original action was mnstituted. whether
the defendant raised them before the foreign jLJF!Sd.tIOh or not!** Therefore. in Quebec 1t
seems more advisable to submit a motion to homologate the award instead of instituting a:w.

action on exemplification of the foreigh judgment. even wheh the award has been'

homologated abroad \ -

F. Enforcement of Foreign Awards in Guatemala ,
Neither Guatemaia nor Canada are parties td the New York Convention of 1958 for
the Recognition and Enforcement of Foreign Arbitral Awards!** or the Geneva Convention

of 1961.1%" Therefore, the law of the jurisdiction where the award is to be enforced has to
mfoster v. Driscoll (1829), 1 KB. 470 (CA) |

_MMiddletonv. Migdieton(1967), P62. ‘
mArt 950 of the Code of Civil Procedure. .

- mwArts 178-181 of the Code of Civil Procedure.

Art 1220, par.1 of the Civil Code.

WQOrsiv. lrving Samael /nc.(1957) Que. Superior Court 209 atp.211.
1¢1959). 330 UNTS. No. 4738
131(1963-64), 484 UN.TS. 349

A} A .
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be studied

The Guatemalan statutes do not distinguish between foreign and domestic arbitral
awards when they refer to the enforcement of the awards However when the statutes
reter 1o the enforcement of the arbitral awards they mention that the award must be final
and not subject to a recurse de casacion (n French recours de cassation} which 1s a
recourse not provided for in the Common Law statutes This fact may suggest that the
enforcement of arbitral awards 1s only for domestic awards The only reterence to the
enforcement of foreign arbutr&wards 1s found n article 432 of the Code of international
Private Law'® which does not apply to the relations between Canadians and Guatemalans
and n the Interamerican Convention for Commercial Arbitration of 1975 Since the
statutes do not distinguish between foreign and domestic arbitral awards the question that
arises 1s whether the tribunals will enforce a foreign award which has not been
homologated by the competent tribunal of the foreign jurisdiction Assuming that the
courts would enforce a foreign award (homologated or not). the following reguisites
would have to be met

1) All the requirements of form content and procedure according to the provincial
statutes must be comphed with ' "

2) The award must not be contrary to the Constitution. tﬁe statutes and public
pohcy '

3) A certified copy of the award must be legalized by the Minister of External
Relations of Guatemala and translated to Spanish by an of ficial translator !*?

4) The award must be final according to the provincial legislation that was
applied.'®? -

5) The procedure for enforcing the award must be initiated within five years from

°

the date it was published.!** .

__________________ /

11This Code is a convention ratified by the Latin American countries in order to regulate
Rrivate international relations between their citizens, the 13 of February 1928.inla
Havana, Cuba.

This convention was signed by the members of the Organization of American States.
199Article 20 of the Law of the Judiciary.

191j4d,, article 23.

192lpid . article 190 and 295 of the Code of Civil and Mercantile Pfocedure.

1wArticle 293 of the Code of Civil and Mercantile Procedure. in common law, fmal means
that there is no pending action for impeachment or setting aside the award.

194|hid . article 296.
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There 1s a specific section dealing with the enforcement of foreign judgments '’
This section apphies when the foreign award has been made an order of the court where
the award was rendered The requisites for enforcing a foreign judgment are the
following

1} There must be reciprocity between Canada and Guatemala This means that a
Canadian judgment in Guatemala will be given the same efficacy as a Guatemalan judgment
receives in Canada

2) The judgment must be entered in a commercal or civil action

3} The judgment must not be in default or against a person deemed to be absent
from but domiciled in Guatemala

4) The obhigation which is the subject of the action must be legal in Guatemala

5) The judgment must be final according to the provincial legislation and must have
been entered according to the provincial legal requisites

If these requirements-are met. the procedure for enforcing a foreign judgment is
the same as for a domestic judgment and a domestic (and possibly a foreign) arbitral
award It1s a special summary procedure in which the only defences available are the ones

that destroy the efficacy of the judgment or the award '

Conclusion

’ In general terms the requirements for enforcing foreign judgments and foreign
akwards in Guatemala and Canada are similar. The fact of not making any distinction
between domestic and foreign awards is a Iégical consequence . of the nature of
arbitration. The resplution of disputes Sy rmeans of arbitration is a private préce‘dure‘with
tribunals constituted under the law by the patjiies. These tribunals do not have nationality in
the sense that they are not p‘art of the judicial system of a particular state. Therefore, the
distinctjon between domestic and foreign awards doe; not have any practical purpose. -
The statutes of Guatemala and Quebec do not differentiate expressly between foreign an‘d
domestic swards and the question remains as to whether foreign arbitral awards cotild be
enforced, without first being homczlogated in the Common Law provinces, awards from

————— ey i —— — ——

“’fm articles 344 and 345. <
veArticies 294 and 295 of the Code of Civil and Mercantile Procedure.

®
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the other jurisdictions within Canada may be enforced unde-r the Reciprocal Enforcement
of Judgments Acts The foreign arbitral awards trom jurisdiction outside Canada may be
enforced under the Common Law rules of recogmition and enforcement of foreign
judgments Therefore. foreign arbitral awards have first to be made orders of the court
of the countries in which they were rendered in order to be enforced in Canada as foreign
judgments Only in New Brunswick Saskatchewan and Newfoundland 1s there a possibility
of enforcing foreign arbitral awards as awards and not as foreign judgments

The general requisite to enforce a foreign judgment in Guatemala s that it must be
final and must have comphed with all the legal requisites of the province where 1t was
rendered This condition seems to embrace ali the requisites needed to enforce a foreign
judgment in the Common Law provinces Since the statement contained in the Guatemalan
statute I1s general the judge has complete discretion to assess f the foreign judgment has
complied with the legal requirements of the province where 1t was rendered The
difference with Canada 1s that in the latter the jurisprudence has determined which
situations are included in the three conditions required for enforcing a foreign judgment

If the foreign arbitral award 1s going to be enforced as such and not as a foreign
judgment in Guatemala. then the requirements are that i should be final and for a definite

~ amount of money



VIIl. Conclusion

1) Reinsurance s a contract where the principle of utmost good faith plays the
most important role It 1s considered to be an honourable or gentlemens agreement in
which the intention i1s to interpret the contract apcordrng to practical business and eguity
considerations Due to the tact that remsurers know nothing or very httle about the risks
transferred to them (except in the case of facultative reinsurance) the highest duty of
good faith rests on the ceding company |f ceding companies do not continue to observe
this principle the reinsurance industry will not be able to continue to operate as 1t has done
up to thus. time Remnsurers would have to mplement some type of controls and
restrictions to protect themselves from unfarr dealing, a_nld these would directly affect the
original nsureds ' ¢

2Y The business of reinsurance 1s worldwide and therefore, hjﬂhly international. A
single country does not have enougﬁ_capacuty or capital to allow the theory of the law of
large number to operate effectively without resorting te rensurace Reinsurance s a
means to balance the exposures of one society against the perils present in another
Remnsurance companies are essential for insu;ers. Without them, insurers would be limited
to undertaking risks within their capacity. would have no stabilizing mechanism for the
control of ther losses and would not have access to the advice of highly—qualified
experts. The relation between msurers and reinsurers is of great benefit to the former
ones and overall. the primary insureds are benefited because the insurance cornpanies
have the backing of a strong company

3) As it has beeh seBh with the examples of Canada and Guatemala. the reinsurance

market is free to determine its own operation The primary insurance industyy »g)‘ic“h is
: ' ""_"v

tealing directly with the public. is extensively regulated. The statef
insurance-consumer public through legisiation because normally it is in |
disadvantage vis—a—vis the insurers. In the case of ;\surer—roihsurer relation, both'parties
are experts on the matter and do not require the protection of state achorities. To v:/hat
extent is thisfaissez—faire attitude toward reinsurance g-.sound one? Time and experience

have shown that official intervention is not necessary and that the reinSurance'mark;t\ has .

\
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been able to develop itself efficiently However in the case of foreign reinsurers
transacting business in a certan country without having assets in 1t to cover the risks
accepted there 1s a need on the part of the state to achieve a certain measure of control
This control depends upon the conditions of each country and cannot be so strict as to
hinder the effective spreading of the risks Factors such as the political and economical
situation of the native country of the re|’n5urer and of the countries in which 1t operates
have to be taken nto account For example, in Guatemala and in Canada reinsurers without
assets in these countries are able to operate There 1s no case in recent times in which a
main foreign remnsurer has become insolvent and incapable of paying for i1ts share of the
risks If a law 1s passed compelling foreign reinsurers to invest sufficient assets in those
countries to cover the risks transferred to them, unfavourable consequences may follow
Reinsurers may not want to invest in a country because of its political or economical
situation and because investing either directly or nndureétly in the physical assets which
they are either directly of indirectly reinsuring exposes them to disastrous consequences
in the form of double losses The first ones to be affected would be the primary insurers
that would not be able to obtan the remnsurance they need. and, finally, the
insurance—buyer public On the other hand. authorities may want to sedure assets of the
foreign companies doing business in the domestic territory in order to have a guarantee in ‘_
case of insolvency. The possibility of insolvency for reinsurers is real for three main -
reasons: a) the reinsurance business is internatnonai and subject to economical and political

disruption, b) consecutive extraordinary catastrophes. man-made or natural, could have é

tremendous impact on reinsurers. and ¢) inflation and other manifestations of economic

crisis may have a very serious effect!”’ These two oppbsite views must be reconciled;in

some kind of preventive, moderate and realistic solution. It has to be borne in mind that as

long as both parties adhere to the princible of utmost gébd faith, only conditions éuch as

the ones mentioned before may cause the reinsurer to becor;w insolvent.

4) Arbitration is the other special characteristic 6f the rein ce industry. The
parties prefer to have their disputes solved by experts on the matterngid awla‘j from the
publicity of the c;‘ourts. Arbitration has cqntyibé: ta keep the relatians of the parties on
‘"‘go‘od terms, because it provides an amié:able setting for the resolution of conflicts. Since

———— e ——— - —— —— —— » -

Davi Thompson, "Critical Issues of the Eighties: How Trends in Reinsurance Will Affect
Legal, Legislative and Regulatory Actions,” Eorum, vol. 16, 1980-81, part 2, p. 1045.
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J
the arbitration cla\(se Is very important, extreme care must be taken in the drafting after a
study of the different legal systems involved For example, in the Common Law provmées
of Canada. the%}mvusnon stating that the arbitrators will interpret the contract as an
honourable engagement and will not be baund by the strict rules of law. would not
accepted by the courts Arbitrators must apply rules of law in making the award
Stmilarly. 1t would not be accepted n Guatemala either for the arbitrators must decide
according to the customs and usages mternationally accepted However as was
mentioned before. if the fact of interpreung remsurance contracts as an honourable
engagement can be proved to be an accepted international cus}_om, then this interpretation
would be avalable In the last instance the outcome of the arbitral proceedings will
depend on the place they are being held If they are held in Guatemala and the remnsured 1s
a Guatemalan company. the arbitrators would follow the Guatémalan procedural law and
the Guatemalan substantive law The reason for this 1s that in Guatemala the law of the
place ot performance governs the contract and the law of the place where the action s
commenced governs the proceedings. If the arbitration proceedings are held in Canada.
the arbitrators would a.pply the test of the closest and most real connection and would
find that the proper law of the contract 1s Canadian 18w where there 1s no express choice
of taw The procedure to be followed is usually stated in the arbitration clau;e and the
rules of law must be applied in the deciston The enforcement of arbitral awards in
Guatemala and Canada is different bec;use neither of them are parties to the New York
Convention of 1958 or the Geneva Convention of 1961
5) One of the major problems for the reinsurers is the request of the ceding
company to contribute to the payment of extrac,ontract;JaI (punitive) damages.’** There are
two sources of punitive damages for the insurer. First. when the damages are assessed \
against the insured. the insurer is held Iia’ble because of its 'con&ctual relation with the
insured. In this case, the reinsurer shares the cost of fhe "excess, policy limits judgment” -
because the obligation arises from the contractual obligation of the insurer, a share of
which has been ceded to ‘the reinsurer. Second, when the insurer has committed an

indeper‘mdent tort against its own insured, reinsurers take the position that they are not

liable for tortious acts committed by persons over whom th%have no control or

191Pynitive damages have been rgcognized in Common Law since 1763 Wil/es v. Wood,
(1763), Lofft 1, (C.P); Huckel/ v. Money (1763}, 2 Wils KB. 205.

’ L]
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supervision '** The big punitive damages awarded by the courts are of concern for both
the msurers and reinsurers and this important issue has to be solved by negotiation rather
than by htigation

6) The practices  of reinsurance are similar all over the world because of the
structure of the market The few large remnsurers in the world control the largest part of
the market. and the industry n general has been free from state regulation to develop its

own practices

19%\n Employers Reinsurance Cor. v. American Fid. & Cas. (1959), 196 F Supp. 553
(E.D.Mo)), it was held that the liability of the reinsurer arises only from contractual
obligations and not from the tort liabilities of the insurer.

P
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Appendix 2: Cases in Reinsurance

There are tew judicial cases dealing with the contract of remnsurance because of
the arbitration clauses contained n most remnsurance contracts except in the tacultative

ones Some ot the most important cases which apply to Canadian remnsurance industry are

described below .

The Great Lakes Rernsurance Company et al v Cyr’"

Following an automobile accident the plantiff obtaned a judgment against C the
owner ot the automobie who later was declared n bankruptcy and whose insurer the
company PN was ordered to be wound-up The msurer had signed a contract of
rensurance with the company GL covering 75 per cent ot the total habihty. and another
contract with the company L for all losses in excess of 12500 The plantift took a
seizure by garmsﬁment against GL and the agent of L Both garnishees made & negative
declaration which was contested The Superior Court and the Court of Appeal dismissed
the contestation of the garmishees declaration The plantiff appealed It was held on
appeal that the company GL was not a co-insurer The insurance policy in favour of C
mentitoned only the name of the company PN It was not possible to find in t‘he reinsurance
contracts anything capable of being interpreted as a stipulation for the benefit of f‘hnrd
persons in this instance the insured ofA the company PN As a creditor of C the plantiff
could not exercise the rights conferred by art 1031 of the Quebec civil code The record
disclosed that the hquidator of the company PN was specifically authorized by the court
having jurisdiction over the winding-up to put in a clam for any moneys owed by the
garnishees

The contracts of remsurance were not In this case contracts of partnership The
contract with the company L did not provide for participation in the profits As to the
company GL. the mere fact of the participation on the profits of a company did not create
a presumption of partnership in the present case, the intention was to make a contract of

.
reinsurance The company GL had no intention of assuming all of the obligations of the
company PN Moreover, it intended to oblige itself only towards the company with which

it was contracting and not towards the insured of the latter It i1s settied by the

e e e —

20(1969)RCS 342
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prudence of the Common Law the rules of which respecting the formation of a

ekt

tontract of partnership appear to be identical with the rules i Quebec that a contract of
}

remsurance with the participation in the protfits does not constitute a contract of

partnership

Br Traders Ins v Queen/ns Co?*

N Co applied to plamtitf insurers for fire nsurance on certan premises Planuff
ashed defendants to reinsure part of the rnisk and it was found on oral evidence and
correspondence that defendants agreed to a hne of remsurance. whereupon plaintffs
accepted N Cos proposal The arrangement between plaintiffs and N Co was entirely
verbal and a fire occurred befbre a pohcy could be 1ssued It was held that there was a
completed contract of insurance between plantiffs and N Co and the defendants were
hable for the remnsurance = Viewing the transaction between plantiffs and defendants as
amounting only to an offer by the latter to undertake reinsurance. to the extent stipulated
of further nisks to be assumed by the plantffs the principle of Car//// v. Carbolic
Sroke Bal/ Co. ' apphed the performance of the condition completed the contract and
the notification of acceptance was dispensed with In the circumstances. the nature of
defendants uﬁdertakung imphed that theirr obligation was to arise immedsately upon the

plaintiffs becoming committed to labrlity

.

Prov. Ins Co v. Aetnains (Co1

A remnsurence policy expressly provided that no action should be mamtz‘nned
thereon except within twelve months next ‘after any loss or damage shall occur It was
contended that the 10ss or damage meant. not the loss of property insured. But the loss
or damage- sustained by the original insurers. which occurred as soon as they pad the
money under the original insurance. and that time began to run from that date It was held

that this contention failed: the words ‘after any loss or damage shall occur’ could only be

taken to refer to the casualty insured against

Federal Ins. Co.v. Westchester Fire Ins. Co.**

v

e e e ————— e

101(1928) SCR S

22(1893) 1 QB 256

31858} 16 U.C.QB 135(CA} -
104(1929) 3 WWR 646. 24 AltaLR 330
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AY

Plantif fs insured certain crops against Ioss by hail  In the apphcaiuon the applhicant
was reQU-red to and did disclose the fact that tus crops had\been visited by hail storms
twice n the same season The plantffs without disclosing this fact obtaned reinsurance
from the defendants The defendants remnsurance pohcy was expressed to be subject to
the conditions on the back thereof. and the conditions on the back were the Alberta
statutory conditions relating to hatl nsurance The printed form was the one used tor the

orignal insurance The trial Judge dismissed plantiffs actions on the remsurance conWact

v

tor fallure to disclose the previous harl storms On appeal 1t was held that the appeal
shoutd be dismissed Per Clarke J A

't 1s argued on the authority of Home /nsurance Co. v. Victoria-Montreal Fire
/ns Co (1907) AC 59 16 Que KB 31 that the statutory conditions or some
of them are not apphcable in case of rensurance —but without having to decide
that question 1t should be noted that s 292 of the Alberta insurance Act. 1826
¢ 31 provides that the statutory condyions in schedule F shall be deemed to be
part of every contract in force in Alberta with respect to any crop theremn
Apart. however from the statutory conditions. | think that on general principles
of law relating to insurance contracts i1t 1s well settled by authority that failure
to disclose a material fact invalidates the policy, not only in case of origmal
insurance but of reinsurance as well. in the latter case the original Insurer being
himself the assured In my opmnion the existence of the prevnousrf\aul storms
was a fact materia! to the contract of remnsurance. 1t was so regarded by the
plantiff 1n regard to the original insurance and as the remsuring company
undertook the same risks | can see no reason why the same rule of disclosure
does not exist in one case as much as in the other

£
Home Ins. v. Victoria-Montreal Fire Insur. (Co.**
The nsurance was effected by attaching to a printed form of fire insurance policy
a typewritten shp or rider containing the special te}ms of the so-called reinsurance The
printed form was not amended except by the insertion of the syliable "re” before the word
“Insure’ thus substituting the expression “does reinsure” for "does insure” Among the
separate stipulations or clauses in the printed form there was the following "No suit or
action on this policy for the recovery of any claim shall be sustainable in any Court of Law
or Equity until after compliance by the insured with all the foregoing requirements, nor
unless commenced next within twelve months next after the fire” Lord Macnaghten said:
A clause prescribing legal proceedings after a limited period is a
reasonable provision in a policy of insurance against direct loss,to specific

property. In such case the insured is master of the situation He can bring his
action immediately In #tase of reinsurance against liability the insured is

205(1807), AC 59, 76 LUP.C1
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3 .

helpless He canndt move until the direct loss 1s ascertaned between parties
over whom he has o control and in proceedings in which he cannot intervene
If the respondents ake right a honest claim might be defe#ted in such case as
this without any default or delay on the part of the insuyred. owing to
unavoidable dif ficulties or comphcations or possibly in consequence of some
dilatory proceedings prompted by the very person in whose tavour time s
running In the result ther Lordships have come to the concluston that
according to the true construction of this instrument. so awkwardly patched
and so carelessly put together, the condition in question 1s not to be regarded
as applying to the contract of remsurance To-hold otherwise would in"ther
opinion be to adhere to the letter without paying due attention to the spint and
intention of the contract The guestion does ngt seem to have been raised
before this in Canada In the United States though the point has not been
brought before the Supreme Court the universally accepted opinion appears to
be that a clause such as that in guestion 1s not apphtable to a remnsurance
policy. and there are several decisions to that effect

Fire Ins  Assp. and Dom. Fireetc. /ns. Cov. Can Fireetc. Ins. Co’"™

|r\ this case 1t was hetd that an original ‘z-résurer, being at liberty to reinsure the
whole ot its risk, could after remnsuring half gff 1ts risk under two policies assign its
business to another insurer so that the asygpze could sue the reinsurer on the contracts
of reinsurance It was held further that the statutory conditions of the Fire lnsuranqe
Policy Act, RSO 1877 ¢ 162. were designed to protect the owners of property aganst
unreasonable conditions They were not intended to apply to a contract of reinsurance.
Although the original insurer could not act so as to substantially alter the nature or the
extent of the risk to the prejudice of .its reinsurer, it could waive conditions and make
other bona fide arrangements with the insured in the same way as any insurer might do In

the reasonable exercise of its discretion.

Canada Fire and Marine Ins. Co.v. Northern /ns.. Co. of Aberdeen and London.

The plaintiffs' agents reinsured the defendants, another insurance company, for a
portion of their risk on property belonging to H & Co. in November. 1875, being well
acquaintsd with the property and every circumstance necessary to consider in deciding
whether to accept or reject the risk. He renewed the insurance on the 10th March, 1876,
at eight per cent, but swore that he was induced to accept seven per cent premitjm on the

25th April. owing to a misrepresentation by the defendants’ agent that the defendants and

106(1883) 2 OR. 481 (CA..
107(1878). 2 0AR 373
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the other insurance companies holding risks on the property had reduced therr rate from
eight to seven per cent |t Wa's held that such representation. if made could form no
ground for avpiding the policy, n as much as the plantiffs had already accepte;d the r\:sk on
their own judgment of its nature. and the misrepresentation could only have had the effect
of inducing them to take a lower premium One of the conditions of the pO'le was “This
feunsurance 1s subject to the same specifications. terms and conditions. as pohc‘y numero
434 292 of the Narthern, which it reinsures, 1t being well understood that the Northefr\ ’
Insurance Company does not retain an amount equal any sum or risk on the property
covered by this policy but retam- an amount equal at least thereto on other ;->arts“ of the
property The defendants then held three polictes on different portions of H & Co's
property. which they remnsured in full with the ptantiffs for $2 500 and two others for
$2 500 each It‘happened that before the fire occurred. one of the defendants policies
for $2.500 expired. so that at the iime of the fire they only had a risk on the property of
$2.500. O\jer and above therr remnsurance H & Qo did not desire to renew the other
policy. and defendants paid the whole $2.500 on the policy in force. while the clam
agams?the plaintiffs was only $2.200 tt was held that the defendants had not violated the
éondition, a§ the effect of it merely was that they were not to reinsure so as to reduce .
therr own risk below the stipulated amount It was also held that the dif ference in the rate
. of the premium was not such a departure from the "specifications . terms, and conditions” .

of the defendants policy as to vitiate the plaintiffs' poticy

f
.

Australian Widows' Fund Lite Assurance Society, Limited v. “National Mutual Life
Association of «Australgsia, Limited.?

B\} a policy -dated January 2, 1908, the respondenfs'insured the life of M. The
policy provided that certain written statements made by M. as to his health should be the
basis of the contract., and that the policy should.be void if they were untrue. By a proposal
form of the same ;ate the respondents applied to the reinsurers.. They accebted the risk
on the same terms and conditions as those on which the policy had been granted by the

respondents, "by whom in the event of claim, the settiement will be made.” The appellants

1ssued a polity of remsurance but limited to the amount Wthh the respondents should pay
Ty

24(1914) A.C. 634 (P.CI | ‘ -



wresbectuve of any bonus The policy recited that the written statement ot M was the
basis of the contract also that the appellants had agreed to accept the respondents
proposal M dned,}a?)d a 'clanm was made agamnst the respondents by his executrix  The
appellants informed*the respbndents that they had reason to beheve that some of the
statements made by M were untrue and warned them that.they would not acquiesce in a
settlement of the clam The insurers. however. paid an amount in settlement of the clam
ar}d sued the reinsurers upon the pohcy of remnsurance The jury. fouﬁd that certain of M s
statements were untrue and that he had been guilty of concealment and misrepresentation
but that the respondents. in settling the claim. had acted reasonably and bona fide

| Lord Parker of Waddington delivered the judgment of therr Lordships He held that
the jry. having found those statements to be faise the provision 1In the remsurance
contract {stipulating that 1t was subject to the same terms and conditions as those of the
insurance policy) could not alter the express terms of the policy which warranted the truth‘
of M's statements- wTha( provision was ambiguous and could not contradict the express
browsions of the policy Therefore. the reinsurer was not hable to pay

y

Orion Cia Espanola de Seguros v. Belfort Maatschappij Voor A7gemene Verzekeringen
4 B
209

The disputes arose out of a contract made between the parties described as
“Quota-Share Non-Marine Reinsurance Treaty” The Belgian insuranee company (the
..reinsurer) motioned to sey aside an ‘award made by an umpire n the arbitration

proceedings, in favour of the Spanish company (the reinsured). The contract contained an

>

arbitration clause which partially read ) o

~ The Arbitators and Umpire are relieved from all judicial formalities and may

abstain from following the strict rules of law. They shall settle any dispute

under the agreement according to an equitable rather than a strict legal

~ interpretation of its terms and"their decision shall be final and not subject to
« ' appeal .

Mr. Justice Megaw concluded that

Arbitrators must apply a fixed and recognizable system of law which
primarily and normally would be the law of England and that they cannot be
allowed to apply some different criterion such as the view of the individual
arbitrators or umpires on abstract justice or equitable principles, which, of
course, does not mean "equity” in the iegal sense of the world.

---------------- : . e
109(1962) 2 Lioyd's Rep. 257
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If the parties choose to provide mn ther contract that therr rights and
obiigations shall not be decided in accordance with law, but in accordance with
some other criterion, such a% ‘what the arbitrators consider to be far and
reasonable whether or not In accordance with law. then, if that provision has
any effect at all. its effect as | see 1it. would be that there would be no contract,
because the parties did not intend the contract to have legal effect -to affect
therr legal relations If there were no contract. there would be no legally
binding arbitration clause, and an "award” would not be an award which the law
would recognize.’'°

The cases of Czarnikow v. Roth, Schmidt & Co. ' and Martime [ nsurance Company Ltd.

v. Assuranz-Umion von 1865 1 were applied

Prck v Manufacturers Life [ nsurance Company?"'

A plantiff German Jewish national while resident in Palestine in 1945, effected:a
hfe hsurance policy with the defendant Canadian company He pad the premums in
sterlings The contract contained the following clauses

. Payment of premiums All premiums are payable in advance, either to
the company at the head office or to an agent or cashier of the company in
exchange for the company's of ficial receipt signed by the general manager and
countersigned by an agent or cashier of the company

Currency All amounts payable under the terms of this policy. either to
or by the company are payable in bankers’ demand drafts in London. England
for pounds sterling.

The plantiff returned to reside in Germany in 1950 He claimed for a declaration that
policy moneys were payable to plaintiff in Germany or in whatever Other country he was a

resident and that the contract was governed by the law of Canada. or alternatively the law

of England The defendants cqntended that the policy moneys were payable only in Israel
in Israeh currency. The question,was which law govetned the contract whether Ontario,
English or Israeli law The defenc;ants also contended that even if Israeli law was not the
propér law of the contract, if Israel was the place where the policy moneys‘were primarily

payable, then defendants’ obligation to pay policy moneys was governed by Israeli law

nojhid, p.264. ,
11(1922).2 KB 478; {1922) 12 L. Rep."195. Lord Justice Bankes stated:

That they [the arbitrators] will continue their present popularity and
entertain no doubt, so long as the law retains sufficient hold over them to
prevent and redress any injustice on the part of the arbitrator, and to secure’
that the law that is administered by an arbitrator is in substance the law of the
land and not some home—made law of the particular arbitrator or the particular
association

12(1935), 52 LI Rep. 16. :
131958, 2 Lloyd's Rep. 93 i
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Mr  Justice Dlplock delni/;eréd the ;udqment He made the following
considerations “in consndernng what is the proper law of the contract. | must take into
account not only its terms. but the surrounging q:rcumsxances in which 1t was made
Under Enghsh rules of private international law. the prope|: law ‘of the contract depended’
;J‘pon the contentlbn of the parties. and ,whéh there was nNo express provision on this
matter. the court was per_.forrﬁmg the familiar fu-nctuon of cons_trumg the -comract ‘and
ascerpamm&wh;t term~ had to be"rrnphed‘ S"hnce the ;;artles: suggested that euth?r Ontario
~law or Isréeh law atffered from English law as respects rules for fhe c'onstr‘\uchqn of
contracté and in the ;bsence of evndence that they did the presumpt:oh WaSerat ther
laws were. 1in that respect. the same as English Iaw The relevant lsrael law for the

¥
purpose of construing ‘the contract would be that of the mandated terntory of Palestine.
\ ot

which was the status of Israel fn 1945 when the (I:ontract was made It was nof relevant
that the defendants had an office in Palestine e;l which some insurance business was
conducted, since they had no agent in Palestine authbnz_ed to enter into a contract of this
klndv.and there is no evidence that any employee of the company's Palestine of fice played
any part in the formation of this cohtract Techqucally, the contréct was made in Palestine.
because although-signed and sealed 1n Toronto. it did not.take effect until delivered to the
plantff The place of delwery was Haifa But while conéiderablg,lmportance could attach
to the country where the contract was made, where both parties were_to perform ail therr
respective acts necessary for its completion. less weight z;ttached to it where the actual

place of completion depended on technical matters T

The following matters indicated that the proper law was Ontario l;w not the law of'
Palestine. The pOIICy was a printed contract obviously in common form, tssued by a
Canadian company with its head offlce in Toronto, Ontario: The terms of the contract
cou!ldy only be waived or modified by endorsement signed by officials, who presUmably
worked at the head office. The insurance was for a sum in sterling, not in Palestine
currency, and the premiums payable in sterling. The premiums were expressed to be
payable at the head office or to an agent or cashier of the company, without limitation of
place and the pollcy moneys were payable upon delivery of the policy to the company,

i

again without any limitation of place of delivery. The notice on the outside of the policy

onv:ted the assured to communicate directly with the company in Toronto in order to obtain

A L2
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payment of any claim or to communicate with the nearest authorized representative of the
. :
company, without hmitation of place fAny assignment of the policy had to be sent at the

head office in Toronto and nowhere else There was no retevant reference.in the polcy

~

L]

to Palestine at all
All this except for the pravision that the policy was for a sum in sterhng seemed

to pomt to the law of Ontario as the pr‘oper law of the contract

Rossanov Manufacturers Life I nsurance Co -'*

In this case. the plantiff who mn 1940 was an Egyptian national residing and
carrying on business as a cotton merchant in Egypt applied for three 20 -year endowment
policies of nsurance (two n pounds and one 1n American dollars) The company had
branches in many parts of the world with ther head office in Toronto. Canada The
defendants’ Carro office 1ssued to the plamtiff a single interim pohcy covering the two
apphcations ‘for sterhng policies and later. the final ;?ohcues were executed at Toronto in
the plantff s favour. each poh::y being the form used by the defendants for foreign
business The total 20 years premiums under the dollar poiicy were paid in advance to the
head office in Toronto by means of a draft on a bank in Boston. and the plaintiff ikewise
pad the full 20 years premiums in respect of the steriing polcies by sterling cheque to
the defendants Cairo office Under the first two policies. the parties agreed that*money
was to be made payable in banker's demand draft in London for pounds sterling As to the
third policy, it was agreed that the money was to be paid in banker's demand draft in New
York for US dollars

The policies all matured on March 15, 1960, and the plaintiff brought an action
claming the money due under them The defendants relied on two defences: (al that the
proper law of the contracts was the Egyptian law because Egypt was the situs of the debt
or the contractual place of performance. Payment by the defendants 'would be illegal
under the Egyptian exchange control law if effected without the permission of the
Egyptian‘l control! e(luthoritnes; (b) that as there were two garnishee orders, served upon the

defendants’ branch in Egypt by the Egyptian revenue authorities in respect of tax alleged to

be due by the plaintiff, payment to thé plaintiff would expose them to penalties or to the

141963), 2 QB 352 T .
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risk of having to pay the money twice and they were therefore not hable to pay the sums
clamed ;

The following ’factors_m particular pomnted to the proper law being the law of
Ontario. and not Egyptian law (a) The policies were on a standard tform and ther)e was a
presumption that all pohcies in that form would be subject to the same law The
defenda;ns could not have intended their policy to have different meanings in ditferent
countries (b) At the time the tomrac].g were entered into there was a world war i
progress and the assured (who was of the Jewish faith) wanted to be able to draw money
anywhere in the world The defendants assured tum that he could do so in any country- n
which the defendants operated subject to local regulations (c) The defendants’ Cairo
office had no authority to 1ssue policies  Such authority had to be given by the defendants
neatd office in Toronto No alteration in the terms of a policy could be agreed unless
ag!eed to In writing by the head office Notice of any assignment had to be given to the
head office (d) Payments of amount due under the policy by or to the company were to
be made In the case of the sterling policies by bankers demand drafts on London for the
poung sterllr'\g and in the dollar policy by bankers demand drafts on New York for United
S.tates doliars (e} The plaintiff asked ‘for the policy to be written in Enghsh, rather than
French --the commercial language of Egypt (flin the case of .the dollar policy the
premiums were prepaid in Toronto by d:afts on Boston. and it was originally agreed that
this policy should be dehvered in Boston, although ultimately 1t was n fact delivered in
Caro (g) In the case of all the policies a clam could be made to the defendants’ head
office or theirr nearest authorized representative (h) The defendants were incorporated
and had therr head office in Toronto, Ontario, and were subject to Ontario law. including
the Insurance Act of Ontario. on which the form of policy was substantially baséd. The
statutory restrictions referred to in the application form incorporated in the policy relate
to the Ontario statute (i) In the case of a 20-year endowment policy there is the
possibility of a policy—holder becoming interested in the liquidation of the insurer, which in
the present case would have taken ;.>Iace under the iaw of Ontario.

It was held that applying the test as laid down by Lérd Symbnds in Bonython v.

Commonwealth of Australia** that the proper law of the contracts was the law of Ontario

15(1951), AC 201.219;66 TLR (Pt 2)968.P.C.
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and that the Egyptian control legisiation could not apply-to the policies as part of ”\q
proper law fi was also held that Egyptian control tegislation did not apply to the po"C'Qs
merely by reason of the situs of the debt being in Egypt and that in considering whal Was
the place of the contracts. the relevant act of performar;ce was the payment of 1n€ ang

that. accordingly the defendants could? not escape hability on the pohcy by reason ot the

garnishee orders and the pla’nuff s claim succeeded



Appendix 3: Specimen of a Facultative Slip

XXX REINSURANCE COMPANY

Accident Department Guarantee No

Ceding Company

Insured

Policy No

Description of Risk and Sum insured

Amount Retained by Ceding Company

Reinsurance hereon N

From to Renewal Date

Present Premium  Commussion %

Future Premium .

The XXX Remnsurance Company hereby. guarantees the ceding company to the extent
shown subject to the terms and conditions of the original insurance

Signed for and on behalf of the company this day of. 19
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Appendix 4. Standard Arbitration Clause

iinstitute ot London Underwriters Remsurance Officers Association  Lioyds
Insurance Brokers Assocnatn’om

1Y All matters in ditference between the reassuted and the remnsured (herenatter
reterred to as the parties' nrelation to this agreement including its tormation and vahdity
and whether arising during or after the period of this agreement shall be reterred te an
arbritration tribunal in the manner hereinafter set out

2V Unless the parties agree upon a single arbitrator within 30 days of one recewving
a written request from the other for arbitration the clamant (the party requesting

,

arbitration! shall appomt h:s‘ arbitrator and give written notice thereot to the respondent
Within 30 days of recetving such notice the respondent shall appoint his arbitrator and
give written notice thereof to the claimant failing which the claimant may appl!v to the
appontor heremafter named to nominate an arbitrator on behalf of the respondent

3 Should the arbitrators fail to agree then they shall within 30 days of such
disagreement appomnt an umpire to whom the matter in difference shall be‘referred
Should the arbitrators fail within such period to appomnt an umpire then either of them or
either of the parties may apply o the appointor for the appointment of the umprre

4) Uniess the parties otherwise agree the arbitration trnbunél shalt consist of
persons empioyed or engaged n & senior position N insurance Or remnsurance
underwriting

5) The arbitration tribunal shall have power to fix all procedural rules for the
'holdfng of the arbitration including discretionary power to make orders as to any matters
which it may consider proper In the c:.rcumstances of the case with regard to pleadings.
discovery inspection of documents examination of witnesses and any other mater
whatsoever relatnﬁg to the conduct of the arbitration and may receive and act upon such
evidence whether oral or written strictly admissible or not. as it shall in its discretion think
fit

6) The appointor shall be

100
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7V AN costs of the arbitratton shall be v the discretion ot the arbitration tribunal
who may direct to and by whom and in what manner they shall be paid

B8ia' The seat ot the arbitration shall be i and the arbitration tnibunal shall apply
the laws of  as the proper law of this agreement

8ib) The award of the arbitration tribunal shail be in writing and binding upon the
parties who covenant to carry out the same It either ot the parties should tall to carry out
any award the other may apply tor its enforcement to a court of competent jurrschction in

any tertitor y i which the party i detault 1s domicited ot has assets o1 carries on business
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Appendix 5 Types of Reinsurance

I Proportional Remsuance
The remsurer recerves an agreed proportion of the original premium less commission and
pays the same proportion of all losses
1 a Quota Share
A tixed proportion ot all risks accepted by the primary msurer are ceded to the remsurer
1 b Surplus

Only amounts accepted by the primary msurer above its own retention are ceded to the

remsurers

2y Non Pr ruonat or Ex 1 ran

In return for an agreed premium the remnsurer accepts habiity for losses incurred by the

rensured in excess of an agreed amount subject to a maximum imit

2 a Excess of Loss

2 alh Excess ot Loss Arranged on Risk Basts

The remnsurer pays any loss on an indmvidual risk in excess of a predetermined
amount

2 all Excess of Loss Arranged on Occurrence Bas:s

The remsurer pays when the aggregate loss from any one occurrence exceeds a

predetermined retention

2b) Stop Loss

The reinsurer pays If the reinsureds aggregate net losses for a year exceed a

>

predetermined amount and/or proportion of premium income

102
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Appendix 6: Methods for Placing Reinsurance

Facultative Each risk 1s ottered mdividually to remsurers who are free toreject or

accept the share they desire

lreaty The remsur ed has the obhigation to cede and the reinsurer the obligation to

accept the risks which tall within the terms ot the contract

Qpen Cover o Facultative Qbligatory The ceding company or the broker have no
obhgation to offer any business but the remsurer agrees to accept obhigatorily a share ot

any business which falts within the tearms ot the contract

Pool Various mnsurance companmes torm a reinsurance company The risks
accepted by the member mnsurance companies are ceded to the pool which m turn

arranges retrocessions to the members
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Appendix 7: Specimen of a Proportional Treaty

REINSURANCE AGREEMENT between the ot (herenatter called the company) of the

one part and ot (herematfter called the remsurer) of the other part

ARTICLE |
SCOPE AND COVER

1 The company binds rtsel to cede and the reinsurer binds itselt to accept and
guarantee by way of reinsurance a  “. quota share of the company s habiity on each and
every risk underwritten by the company in erther as direct busmess or as spectfic
reinsurance ot other companies 1t being understood and agreed that this remsurance

agreement embraces

{a' Fire and alired lines written in corjuction with fire
(b Inland transportation personal @droperty and real property (collectively referred
to as mland marine}

(c} Burglary robbery or theft

2 1t 1s understood and agreed that for the purposes of this agreement the
company s hability shall not exceed $ any one risk  The company shall be the sole judge
ot what 1s considered as one risk

3 The company and the reinsurer each reserve the right to take out and maintan
excess or catastophe covers for the classes of business embraced by this agreement and

the other party shaill in no case participate in the premwum. nor in any payments from, such

covers

ARTICLE Ul
EXCLUSIONS

1 Notwithstanding anything to the contrary contained herein. this agreement does

not cover loss or damage directly or indirectly occasioned by. happening through or in
consequence of war invasion, act of foreign enemy. hostilities (whethe- war be declared

or not), civil war. rebellion. revolution. insurrection or military power

104
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2 Thus agreement 1s subject to the nuctear incident exclusion clause-physical

damage temnsurance (Canada)

ARTICLE il
T AN 1 F [

1 The oblgation of the remnsurer on business written commences and expires
simultaneously with that of the company and 1s subject to all the general and specific

stipulations clauses waivers and modifications ot the origmnal polici#s and/og-binders and

any endorsement thereon

ARTICLE IV
BRAT PREMIUM
1 All cessions under this agreement shall be subject to the same rates and

conditions as the original Insurance msurances Or remsurances

ARTICLE V
RECORD OF CESSIONS

1 The company shall keep at its office records of all risks ceded to the reinsurer

All entries in these records shall be banduﬁg on the remnsurer Ail records of the company
relating to any reinsurance or any loss hereunder shall be open to inspection by a duly

authorized representative of the reinsurer at any reasonable time

ARTICLE VI
R Al !

1 Inadvertent errors and omissions in applying the present agreement shall not

prejudice the rights of either party but shall be rectified as soon as possible

ARTICLE V|
LOSSES AND LOSS SETTLEMENTS

1 All losses and compromises of losses and expenses and allowances in

consequence of loss, shall be settled by the company without the intervention of the
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rensurer and the reinsurer shall accept the settlement of the company as the sole warrant
tor the payment of its pr(;portnon of the loss and attendant expenses

2 The company may likewise at its sole discretion. commence continue defend
compromise settle. or withdraw from actions, suits or prosecutions and generally do
such matters and things relating to any claim or Ioss.as inits judgment may be beneficial or
expedient. and the payment and expense in connection therewith shall the shared by the
rensurer proportonally to 1ts share of the original cession The remnsurer shall hkewise
participate in any salvage or other reimbursements received

3 The amount of loss settlements due from the remnsurer in respect of business
under this agreement shall be included in the quarterly accounts provided. however. that
when the amount due from the remmsurer as the result of any one loss exceeds 1ts
proportion of $ 1t will at the option and upon demand by the company. be paid by special

remittance iImmediately upon recept of the loss detalls

! VIl

ACCOUNTS

1 The company shall furmish the remsurer with quarterly accounts as soon as
possible after the close of each quarter. but in any event, not later than 30 days after the
close of the quarter ’

2. The reinsurer shall send relevant objections to the ceding company within three
weeks following receipt of the account

3 The company shall remit balances shown in the accounts to the reinsurer at the
same time as the accounts are rendered. The reinsurer shall remit balances due to the
company upon receipt of the accounts, but at the latest, within ten days following receipt
of the accounts.

4. Following the immediate clarification of any questions wWXfth have arisen, the

difference in amount. if any. shall be settled at once by the debtor party unless it is

mutually agreed that such difference shall be settied in the following account.

ARTICLE IX
COMMISSION AND TAX
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1 To cover all acquisitions and other costs. including taxes the rensurer shall
allow the company a commision of % upon the net premwums ceded which shall mean
original gross premiums ceded less returns and cancellations, such commission to be

calculated i the quarterly accounts provided for in article VIl

ARTICLE X
ARBITRATION CLAUSE

1 All wrreconcihable disputes or differences arising between the contracting
parties hereto with reference to any transactions under this agreement shall be settled by
arbitration

2 Each party shall nominate an arbitrator and the two named shall select an umpire
betore entering upon the arbitration The arbitrators and umpire shall be disinterested
executive gffncers of insurance or remnsurance companies transacting business in other
than the parties signatories to this agreement

3 In the event of one of the parties faiing to name tts arbitrator within thirty days
of the date upon which a demand for arbltr'a’(non 1s made. or the two arbitrators failing to
name an umpire within thirty days of therr acceptance of appomtment. the required
arbitrator or umpire as the case may be. shall be selected by if an arbitrator or umpire,
after being appointed, 1s unable or unwilling to act. a new arbitrator or a new umpire, as the
case may be. shall be appointed to act in his plage in accordance with the procedure
indicated in this article

4 Each party shall submit its case in writing to the arbitrators within thirty days
from the date of appointment of the umpire. but this period of time may be extended by
majority consent. in writing, of the arbitrators and umpire

5. The two arbitrators shall consider from the written cases submitted to them
what disputes or differences exist between the parties Should they fail to agree. they
shall inform the umpire of the points on which they have agreed and shall consider with
‘him the points still unresolved and shall" generally make avaiabie to the umpire all
information in their possession relating to the arbitration.

6. The arbitrators and umpire shall make their award and shall direct the bearing of

costs with a view to effecting the general purpose of this agreement in a reasonable

Py
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manner and may abstan from tollowing the strict rule of the law interpreting the present
agreement as an honourable engagement and not as a merely legal obligation

7 The decision of the arbitrators or in the event of ther not agreeing the
majority decision of the arbitrators and umpire shall be final and binding upon both parties
and shall be filed in writing with both parties Arbitration shall take place n unless
otherwise mutually agreed

ARTI I
SPECIAL TERMINATION

1 It 1s especially understood and agreed that should at any time during the
currency ot this ajreement either party

a) lose the whole or any part of its paid up caprta!

b) go into [nqu:datlon or have a receiver appomted

c) amalgamate with any other company or come under the control of any other
company, corporation individual or individuals by reason of its shares been purchased by
the atorementioned.

d) agree to any arrangement which would end i1ts separate existence,

e} be 100% remnsured without prévious written consent of the other party. or

f) cease writing either new or renewal business by decree of an Insurance
Department or other competent authority,
it shall give immediate advice of the fact to the other party. which shall have the right to

terminate this agreement fortwith upon the giving of notice in writing to the affected

il

party
&

2 Upon termination of this agreement. as provided in paragraph 1 above. at the
request of the unaffected party. the unearned premium reserve shall be returned by the

reinsurer in accordance with the provisions of paragraph 3 of article XIt of this agreement.

1. This agreement shall commence at 00:00 hours of the ... of ... It is concluded

for an indefinite period but either party shall be at liberty to terminate the agreement byv
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giving the other at least 3 months notice such notice to expire at 24 00 hours on the 31st
of followingrecempt of the notice

2 Al notices of termmation shall be m wriing by registered letter telex or
telegram. and addressed to the party at its head office or at any other address which 1t
may have designated for such purpose

3 Upon termination of this agreement. as provided in paragraph 1 above. at the
request of either party the unearned premum reserves calculated at 100% on the
Department of Insurance basis shall be returned by the remnsurer From the reserve shall
be deducted commission at the rate specifred in paragraph 1 of article IX of this

agreement Failing this request cesstons under this agreement ghall run to ther natural
expiry '

4 Notice of intention to withdraw or return the portfolio shall be given by the
party rendering notice at the time such notice 1s rendered. or by the party receiving notice
when acknowledging it ,

5 It 1s undergtood and agreed that all ttmes mentioned in this article shall refer to
local ttme where each risk reinsured is located

£
TICLE Xill
ALTEBA
1 Any alterations to this agreement which may from tme to time become

necessary. shall be made by correspondence or by an addendum, the correspondence of

addendum to be taken as part hereof and become equally binding-

Made in duplicate and signed at. = on behalf of the .. . this day.. of 187 .

and at.. on behalf of the . thisday... of 197



Appendix 8: Specimen of a Non-Proportional Treaty

EXCESS OF LOSS REINSURANCE AGREEMENT between the of  (heremnatter called the
company) of the one part and the of (herenatter called the remnsurer) of the other

part

ARTICLE
A F I

1 This agreement, subject to the provisions of article 2 shall apply to pohicies in
respect of insurance or tacultative remsur‘ances as onginal. underwritten by the company
N covering

(@) Automobile (all hazards).

(b) General third party bodily injury (nciuding death) and property damage hability,
including employer s hiability  voluntary compensation workmens compensation and/or
Common Law liability and tenants’ fire legal habiity

2 A poiicy 1ssued by the company wherein the company 1s named as the insured
either alone or jointly with another party shall. subject to the other terms of this
agreement. be deemed to be a policy coming within the scope of this agreement
notwithstanding that no legal hability may arise in respect thereof by reason of the fact that_
the company 1s the 1sured or one of the insureds

3 This agreement apphies to business assumed by the company as a subscriber to
the facility, and in respect of businessi ceded to the facility. it apples to the portion

retained but excludes the portion ceded by the company

ARTICLE 2
EXCLUSIONS

1 The reinsurer shall not be liable for claims in respect of:
{a) Risks of a type normally referred to the Nuclear Insurance Association of ...
{b) Claims excluded under either nuciear exclusion clause and loss or damage due

to contamination by radioactive material.

.
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{c) Insurance written on an excess of loss basis other than that written using normal
deductibles

{d) Loss or damage caused by war nvasion act of foreign enemy hostihities
{whether vv‘ar be declared or not) civil war rebellion revolution insurrection or military
power

(e) Risks excluded under the excluston hist attached

(H1AIl mwar ds remnsurance

ARTICLE 3

AN IMIT OFLIABILITY

1 The remsurer agrees for the consideration thereafter appearing to pay the
company the ultimate net loss which the company shall become hable to pay 1 excess of
$  ultmate net loss on account ot each and every accident or occurrence involving
polictes rensured hereunder

2 The habiity of the remnsurer n respect of each and every accident or

occurrence as aforesad shall be limited to S

ARTICLE 4
t
FINITI IMAT T
> 1 The term "ultimate net loss” 1s understood to mean the sum actually paid by the

company In settlement of losses or Iuagihty after making deductions for all recoveries all
salvages and all amounts recoverable under other reinsurances. whether collected or not
and shall include all adjustment and.lmgatnon expenses arising from the settiement of
losses or liability other than the, salaries of employees and office expenses of the
company. '
2. Nothing. however, in this article, shall be construed as meaning that losses are
not recoverable hereunder until the ultimate.net loss of the company has been ascertained.
3. Recoveries and salvages recovered or received”subsequent to a loss settiement
" and all necessary adjustments shall be made by the parties hereto.
4. The Iiability of the reinsurer hereunder, in Eespect of each net loss, shall not be

increased by reason of the inability of the company to recover from any other reinsurers



any amounts which may have become due from them whether such inability arises from
the nsolvency of such other reinsurers or otherwise

ARTICL El:ﬁ

FINITION QF EVENT

1 1t 1s understood and agreed that whenever used in this agreement the terms
"event and occurrence shall be held to have the following meaning

{a) as applied to the perils of windstorm hal tornado cyclone and hurricane. all
losses occasioned by these perils which arise out of one atmospheric disturbance during a
contnﬁuous period of 72 hours

{b) as applied to earthquake and/or fire following upon and resulting directly from
earthquake all losses occasioned by this peril which occur during a continuous period of
72 hours

(c} as appl_ued to the penis of rot, civil commotion. vandalism and mahctous
mischief all losses occasioned by these perils which occur during a co‘ntmuous period of
72 hours and within the limits of any one crty town or village (the defimtion of city of
twon being the metropolitan area thereof) or. if the company so elects. within the hmits of
a contiguous area of one square mile,

{d) as applied to all other perils covered by this agreement, one or more losses
arising out of or resulting from the same cause. 1t being understood and agreed that no

event or occurrence shall exceed a continuous period of 168 hours

ARTICLE 6
RATE AND PREMIUM

1. The premium payable by the company to the reinsurer for each annual period
this agreement is in force shall be calculated at the rate of 4.00% on the gross net earned
premium of the compény, i e, gross premiums less cancellation and return premiums and
iess premiums paid for reinsurance enuring to the benefit of this agreement.

2 In respect of each calendar year, the éompany shall pay to the reinsurer a

v .
deposit premium of $_.. payable in four equal quarterly instaiments in advance.
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ARTICLE 7
HA | T
1 If after the conclusions of negotiations as to terms of thI'S agreemeiat the conditions
under which the business reinsured 1s transacted are changed by the company without the
agreement of the reinsurer, or altered by law. market practice or the htke. in such a wa;/ as
»

1S
materiality to increase the potential habiity of the reinsurer. then the parties agree to

negotiate immediately such revision in the terms hereof as are necessary

ARTICLE 8
AIM

! The company shall at its sole discretion commence. continue, refund
compromise, ‘settle or withdraw from actions. suits and proceedings and generally do all
such matters and things relating to clams as n its judgment may be beneficial and
expedient

2 Al claims settlements including ex gratia payment§ made by the company shall,
subject to the terms of thi§ agreement. be binding upon the reinsurer Expenses. including
the cost of investigation, adjusting. settling and examining clams incurred n respect of
employees of the company or its agents, but including legal cost and fees. shall be
included In the amount of the claim when calculating the hability of the reinsurer in respect
of either settled or oustanding clams

3 The remsurer shall be entitied to the benefit of any salvage and/or recoveries
advised before or subseauent to the settlement of any claims up to the limit of the amount
paid by the reinsurer.

4 The company shall give immediate advice to the reinsurer on the forms
provided, of each accident or event where t\e amount of the loss or Iossés combined are
estimated to amount to 75% or more of the retention current under this agreement at the
date of the loss} In addition, all claims involving the following shall be advised to the
reinsurer at the same time a; the company learns of their existence: all fatals, brain injuries,
paralysis of limbs, amputations of or permanent loss of use of limbs, serious injuries to

both eyes, all cases where a permanent disability of 50% or more is likely to result and all

bodily injury claims resulting in an annuity or annuity type series of payments over a period
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.

ot more than six months

% The company shall keep the reinsurer advised as to the developments in respect
ot clams hkely to af%ert the cost ot any clam under this agreement or when the
settiement of large claims may be immmnent and the two shall co operate m respect to the
handhing of claims as seems best in thewr joint inter est

6 Al clams items payable by the remnsurer shall be rembur sed to the company
immediately on written demand received by the remsurer

7 As soon as possible after 31st December each year the company shall
torward to the remnsurer a hst of clams outstanding at 31st December together with a
separate hst of claims reserved for more than 75% ot the retention but not exceeding it
When establishing reserves the company shall take nto account as tar as possible the
trend in claims values any increase ikely due to time passing between the date of the
assessmet and the ultimate settiement interest cost fees and expenses together with a
pessimistic assessment as to whether or not the insured may be held hable tor the injuries

or damage

ARTICLE 9
INDEXATION CLAUSE

1 Itis the intention of this agreement that the stated retention ovf the company
shall be adjusted to retain its relative value whm:h"' xists at the commencement of the
agreement Such relative value shall be dee - &5 be based on the Index of Average

&
‘Hourly Earnings in Manufacturing Industries ussueﬂ"by Statistics Canada and published in
Ceataloque No 72-002 by Information Canada. Ottawa
. 2 Inrespect of clams under this agreement arising from accidents occurring on

or after the 1st day !)f January . the company shall submit a st of payments making up
each such clam The renns%rer shall adjust the amount of each payment to its relative value
as at January 1. . by the f6|lowing formula

Amount of payment x Index for January 1. ..

ndex for Month ofAPaymem

| eq:;als the Adjusted Payment Value

To avoid delay in payment of the reinsurer's liability hereunder. the final payment (s) by the



ceding company mrespect of a claim shall be adjusted in accordance with the last avalable
monthly Index mstead ot the Index for the month ot payment

The adjusted retention of the company nrespect of such clam shall then be calculated as
follows

Total Actual Payments

Tota! Adjusted Payment Values

multiphed by the Stated Retention

equats the Adjusted Retention

Nothing heremn contained shall preclude interim payments by the remsurer in partal
discharge ot 1ts iability under this agreement When such interim payments are made the
calculaton ot adjusted retention shall be deemed provisional and subject to tmal
ad;ustmeht when the final paymerjt 1s made by the company

3 it the Index specified in sactivbn 1 above shali be revalued by Statistics Canada

the necessary recalculations shall be made to re - establish the index to its form betore
such revaluation If such recalculation 1s not possible the parties shall select such other
comparable Index as they may mutually agree upon

In consideration of the retention adjustments to be made in accordance with
secfion 2 above 1t 1s understood and agreed that the maximum hability of the remnsurer
under this agreemgnt in respect of any one accident or occurrence. shall not exceed the
limits stated in article 3 section 2. nor shall the operation of section 2 above reduce the

adjusted retention below fhe retention stated in article 3 section !

ABTICLE 10

INSPECTION - ERRORS AND OMMISSIONS
E

1 The reinsurer may by a duly appointed representative. inspect at any reasonable
t'nme at the offn&e )af the company, any books and/or docum'ents referring to any
reinsurances under this agreement. provided always that the reinsurer shail have given to
the company fourteen days notice of its intention to do so )

2 Accidental errors or ommissions relating to premium or clam hereunder. shall
not invalidate this agreement, but same shall be duly corrected as soon as possible after

detection
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ARTICLE 11
ARBITRATION CLAULE

1 Al nreconcihable disputes or ditterences artsing between the contracting
parties hereto withreference to any transactions unde t.h.s agreement shall be settled by
arbstration

2 Each party shall nominate an arbitrator and the two named shall select an umpire
betore entering upon the artitrabion  The arbitrators and umprre shall be disnterested
execubive ofticers ot insurance or remsurance comparies in other than the parties
signatories to thrs agreement

3 Inthe event of one ot the parties taling to name 1ts arbitr ator within thirty days *
ot the date upon which a demand tor arbitration 1s made or the two arbitrators taling to
name an umpire within thirty days of ther acceptance of appomtment the required
arbitrator or umpire as the case mav§>e shall be selected by the If an arbitrator or
umpr e after being appomnted s unable or unwilling 1o act a new arbitrator or a new
umpire as the case may be shall be appomted to act in his place n accordance with the
prOCGdL‘JI’e indicated in this artuicle

4 Each party shall submit its case in writing to the arbitrators within thirty days
from the date of appointment of the umpire but this period of time may be extended by
majority consent in wriing of the arbitrators and umpire

5 The two arbitrators shall consider from the written cases submitted to them.
what disputes or dif ferences exist between the parties Should they fail to agree. they
shall nform the umpire of the points on which they have agreed and shall consider with
hm the points still unresolved and shall generally make avatlablg to the umpire all
information in their possession relating to the arbitration

6 The arbitrators and umpire shall make theirr award and shall‘durect the bearing of
costs with a view to effecting the general purpose of this agreement in a reasonable
manner and may abstain from following the strict rule \of law. interpreting the present
agreement asAan honourable engagement and not as a merely legal obligation ’

7 The decision of the arbitrators. or. in the event of ther not agreeing, the
majority deds;on of the arbtrators amd umpire, shall be final and binding upon both parties

and shall be filed'in writing with both parties Arbitration shall take place in._. unless



other wise mutually agr eed

ARTICLE 12
SPECIAL TERMINATION

1 It s especally understood and agreed that should at any time during the
currency ot this agreement either party

arlose the whote o1 any part ot 1its pad up capital

bl go nto hquidation or have recewver appomted

¢) amalgamate with any other company or come under control ot any other
company corporation mdiwvidual or individuals by reason ot its shares having been
pur chased by the atorementioned

d agree to any arrangement which would end i1ts separate existence

e) be 1009 remnsured without previous written consent of the other party or

t) cease writing either new or renewal business by decree of an Insurance
Department or other competent authority
1t shall grve immediate advice of the fact to the other party which shall have the nght to
terminate this agreement forwith upon the giving of notice in writing to the af tected party

2 Upon termmation of this agreement as provided in paragraph 1 above ali
habihty of the reinsurer shall cease absolutely except as provided for in paragraphs 3 and

4 of article 13 of this agreement

Tl 1
INATI

1 This agreement shall commence at 1201 hours on 1st of January and applies
to all clams arising on or after that date. regardless of the date of issue of the policy or
policies concerned It is concluded for an indefinite period but either party shall be at
liberty to terminate the agreement by giving the other at least 3 months’ notice, such notice
to expire at 1200 hours on 30th of June or 31st of December foliowing receipt of the
notice

2 All notices of termination shall be in writing by registered letter, telex or

telegram, and addressed to the party at its head office or at any other address which it



may have designated tor such purpose

3 Upon termination of thus agreement the habiity of the remnsurer shall cease
absolutely. exceptl in regard to clams arising during the currency ot this agreement and not
settled at the date of such termination

4 1t ttws agreement shall terminate while a loss 1s in progess it 1s understood and
agreed that subject to the other C\Or\dlthHS hereof the remsurer 1s hable tor its
proporton of the entire loss or damage

5 Itis understood and agreed that ail tmes mentoned in this articte shall refer to

local time where each risk remnsured s located

ARTICLE 14
ALTERATIONS

1 Any alterations which may ftrom time to tme become necessary to this
agreement. shall be made by corfespondence or by an addendum. to be taken as part

herectf and equally binding

Made in duplicate and signed at  on behalt of the this day of 197

and at  on behalf of the this day of . 19



