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ABSTRACT

. \

In a recent article Norman Daniels contends that‘ the
conditions that Rawls invokes to justify the contractual'
c“pumstances of the original position should be interpreted
as a deep theory;from which the principles of justice are to
- be ~derived. ~ He then‘ argues _that since some of the
statements‘ constituting the deep theory "in gueStion may
incorporate moral notions, ‘the theorf theory must  be
acceptable on grounds 1ndependen of our considered moraly
judgments. In this thesis I examine‘ and develop Daniels"
héiioﬁ” of an 1ndependence constraint so as to apply it to

the portion of Rawls' deep theory represented by his'

reasoning for the veil of 1gnorance.

In chapter one I introduCE’ the notion that Ragls

o reasoning for hlS construal of the original p031tion can -
' ¥

profitably be 1nterpreted as,a déép theory.. I then examine

Ce Daniels arguments for subjecting the moral portion of such

a deep theory to an independence constraint. 1 conclude
that sznce the bulk of t‘ justification for the
| circumstances of the original contractors must be prosided
“by the moral aspect of Rawls' deep theory, such. an

1ndependence constraint is- required

In chapter twq 1 examinefin.detail DaniélS' _suggestion

' as toa suitable independence constraint. I argue that his‘

formulation, though illuminating, is!inadequate to ensuring;.

N e
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the validity o{ Rawls' principles of ‘justice, and offer a
revised formulation which I argue“”more fully demonstrates.

the comprehensive nature of Rawls xJust1f1catory scheme and

provides the proper standpoint from which to assess his deep

theory. f.,: ‘ 3 S

~ a -- :h} . . o
In chapter three I argue that Rawls reasonzng for the
: veil of ignorance vzolates the 1ndependence constraxnt. I
‘do this in two ways. First, I ‘show that the Just1f1cat1on

for the veil is in all relevant respects ident1ca1 to Rawls'

general conception of ﬁustice, Secondly, I argue that in ..

view of the hlgle‘abstract nathre of Ravls' deep theory itsbi

5component statements cannot make reference to emp1r1ca11y
identifiable statea-of-affajrs. I then show that Rawls'
reasoning for the . vei; makes just such a reference and

therefore vzolates the 1ndependence constralnt.,

- In ny cbncluding remarks'i offer an.eipianation of'hov ‘

KRawls could have~been led into v:olat1ng the 1ndependence '

{

: constraznt. ,:I suggest\ ‘that there _is- a tenszon in his

meta-ethics between his contractarian sympathies and the

'scientific' 'approach to ethical bullding engendered in. the

account of the process- of reflect1ve equzl:brlum that
‘increases- they L1klihood that he will have 1ncorporated
statenents“'in ‘his deep- theory ‘that make reference to

’empiricaliy;isolatablefstates-offaffaxrs.-
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RAWLS AND- RIGGED CONTRACTS

since Ancient Roman times the notion ‘of the soc1al
--(‘

contract has' held a prominent place in Western political

theory. Traditionally, it has been used as a. means - of

justifying or explaining thei authority of the state, as -

- opposed to a method of dealing with substantive problems ofv

distributive justice or social policy. The basiC'intuitivev‘

A ’ )
idea common to all a‘contract theories 'is = that. political -

sovreignty ultimately resxdes +in the 1nd1vidua1 and that

therefore the state is best understoo as the result of a
( collective agreement or contractlbé?

discu551ons of this notion the que tion naturally arises as

to whether actual political contracts have ever taken place,

and further, whether they are nécessary to. the,plaus1b11ity _-*;

tween its citizens.‘ In:

of contract theory 1tself T ,answer to the first question |

1s that, historically,~few p litical assoc1ations have been

created by an act .of ntract, the exceptions primarily

consxsting 1n fedarations that have been enacted after a @

people has gained 'i'_ependence from a pareng‘ nation

Howeverq.if political oc1ety is understood as embodying ahd*

| agreement between "ts members this need not imply that an

. actual contract eve took place. ' Rather, contraCt theory

may be understo' A?s hypothetiga 1n nature, construzng the

-~
-,
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from aspects of the human condition thought relevant ' TThe .

-:purported results of such ‘a contract may then be used to
5criticize existing societal arrangements or to suggest new

.directions for. society to take.1.,;

In recent times the hypothetical model of contractarian ,

-ppolitical theory has found 1ts most prominent example in the

, i;work of John Rawls. In A Theorz of Justice2 Rawls cIaims5t01

}vhave carried to a higher level of abstraction the theory . of

A\
vthe social contract found in the works of Locke, Rousseau,

»erand Kant [11] The specific problem to which he applles his
vntheory is that of identifying the principies of justice ‘that.

'f-are to regulate the 'basic structure of society . The basic

Tcontro& the distribution of fundamehtal rights and economic

’1adwantages [7] Rawls contends that the basic structure

#

o ”structure consists of the major social 1nstitutions that .

‘-should be the primary subject.of the theory of justice in :

;that people inherit. Since people born 1nto different

‘V(positions may have entzrely different life expectations the“a |

“'A'Ql Despite. various 'statements. about the history of mankind
' ually all of the ‘great :contract thinkers,

5 “‘theories, - have . “been pleusibly . interpreted as
'-essentially hypothetical in nature. _ For e example, see
‘Macpherson, tica ]

'7f :v1rtue of the profound effect it has on the social p051tions:

2L _Qs 2958gssive.rf“7
! “:j‘Oxford'” Cl rendon - Press, | .

—

-ice (Cambridge, Mass.. Belnapff'-‘

' ?“ext [¢] rthis essay ‘will appe

_Page ‘number references to

vﬁfollowed ‘y"'he appropriate page number(s)

}footnotes—will_hegin with ]__;;‘:.fw
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‘basic structure can be seen as favouring certain 'starting
‘Ahplaces over others.‘ It is ‘to such’ pervasive inequalities
that Rawls believes the principles of justice must above all ‘,“

N ‘fn!.

Cepply [71. T T

. _ o ‘ vt
B Returning‘{ td,f.the hypothetical nature of Rawls -

"contractarian*thedry, we may here note the most ‘salient R

features of his argument.' Rawls contends that if a number'ﬂ
of rational self-interested>individuals are situated with
. respect to. each. other in‘ a manner‘ which renders any
.;.agreements made by them fair,- that fairness will transfer to
7the principles offgustice they would collectively chgose 3‘
The\ conditions that he vthinks will guarantee a ) fair

|

i aoreement together constituze what he refers to as‘"thef
‘_‘original pOSItlon",‘;hIZh is. meant to corfgspond to the’“
state of nature ‘in traditional contract theories.‘ In. theg
'~origina1 poSition the contracting parties have no knowledgel
. of what kind of society they live: in, what natural abilities
and endowments they might have, or even what psychological
propensities or individual conceptions of the good they
1 might harbour.' Rather, their knowledge is for the most\part
restricted to” a very general sort, such as of natural and

"soci 1 scientific theory. The intuition “that" the above

’conditions guarantee that a set of fair principles of

‘Ii.Justice will be chosen underlies the particular Conception

"*ff3ffThis idea is” dependent upon Rawls theorx of procedural g
justice. See'~g, 851“< TR .




of justice that Rawls labels "justice as fairness".

We might well wohder why welshould feel compelled to
obey principles of justice agreed upon by people under such

circumstances. Why should such a hypothetical contract have

any bearing .on our moral 1lives? There seem'to be two
answers tp this question in Rawls' 503k, which as ,we shall
8ee// are intim;tely relaéed. The- first' is that the
principles-:of juStice chosen jn the original position match
a definite if 1limited class of moral facts, namely, our
considered moral? judgmehts in "reflective equilibrium".
Reflective equilibrium‘is the process whereby we try and fit
our most firmly held convietions concerning the justness and
unjustness of certain practices with ar coherent set of
p;inciples; This matching or fitting process, however, does
not prgsupposé that our considered moral judgments are
coherent enough to admit of comprehensive systematization.
Even those judgments made under the most favourable

conditions® are likely subject to inconsistencies. 1In this
' - &

‘event the proposed principles of justice play an

adjudicating role. Presumably, after we have identified a°

. set of principles that provides grounds for a significant

portion or our congidgred moral judgments we will be

persuaded that some of our recalcitrant judgments -- i.e.,

¢ That is, judgments made under conditions that are
conducive to our coming to have knowledge in general, such
as calmness on the part of the deliberating party, an
absence of personal bias, etc. ' , *



some .of those that cannot be subsumed under the

—_—

'principles

-

‘Sl‘-.

proposed

~— are inappropriate. This is especxally lxkely

. if we can locate cultural or psychological biases to explaln

the recalicitrant judgments,

yield new

Indeed,

it

judgments which .we find we can now

of justice to provide guidance in those areas where we

)

hesitant to pass untutored judgment [19-20].

" '
/ '

/ We are not, however,

/

and if the favoured principles
accept.
is one of the primary functions of a conception

‘are

to suppose that certain principles

PR .
\aregthe ultimate arbiters of the, correct subset of our moral

conVictions. If we .find that some of our

strongest

considered ‘judgments cannot be accommodated by a proposed

set of principles, and if we are not inclined to account for

these convictions as cultural or psychological biases,

'we  must

assume that the principles thems

inadequate. In considering the compatibility of

_yielded by

elves

then

~are

principles

with certain of our strong moral convxctxons, then, we

left wlth a choice:

We can either modlfy -the account of the
initial situation or we can revise our
existing judgments, = for even the
Judgments we take provisionally as flxed
points are liable to revision. By going
hack and forth, sometimes altering the

" conditions of the contractual

circumstances, at others withdrawing our

Judgments and conforming them to .

principle, I assume that eventually we
shall find a descrxptxon of the 1initial

situation that both expresses reasonable

conditions and yields principles which

match our considered judgments duly.

a particular construal of the or1ginal position

are
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pruned and adjusted. [20]

In the notion. of reflective—equilibrium we see a
departure from . conventional twentieth éentury ethical
philosophy. With thé publication of Moore's Principia
Ethiga,S and the consequent focus 'ﬁf .attentiohi on the
'dreadéd naturalistic fallacy, .ethics cehtred’on the question
of whether there are analytic first principles of morality.
Naturalists claimed that thére are, insisting that ethical
terms jhst  mean that which can be eipressed in nhn—ethicél
' ones, and that theréfore ethical judgments are empiriéally
verfiable. For example, a naturalistic theory might define
"right" as "productive' of the greatest amount of - total
social happiness"”. To evaluate a claim thatAénparticular
action is right,‘ then, we need only establish through
scientific enquiry whether the action is likely to produce
the greatest‘amount of total soc1al happ1ness. On the other
hand, intuitiohists and noncognxtxvzsts claimed that there
are no analytic princxples of morality. Intu1t1onxsts held
that we determine the truth of value Judgments (1nclud1ng'
moral ones) through a direct apprehens1on or intuition of
valué propert1es ithhxngs. These value properties are not
redhcihlg‘to ;mpirical ones; théy are ‘sui_generis and
therefore cannot be expréssed in aﬂything except synthetic

. ethical statements. Noncognitivism held that moral language

5 G. E. Moore, \~Pr1nc1 ia_ Ethlca (Cambridge: Cambridge
University Press, 19035 N

/-\ Bk
4

/’

S . . s —
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expresses nothing But the attitudes vof 'the speaker., A
person making an ‘ethical statement therefore, is not
asserting a claxm that is true or false. 'Rather, he 'is
:expressing a ‘feeling or attitude and tfying to persﬁade.
others ;o‘feél-the same way. Since statemenﬁs that are
neither .true nor. false cannot be analytxc, ther7 are no

analytxc fxrst principles of moralxty.6 S

Ra%ls, however, adopts none of the, above positions;
Foliowing thg work of Quine‘and Goodman in philosophy of
language, he dismisses questions of the analyticity of
~certain statemenﬁs, ethical for otherwise, as fruitless.
Gnstead,'he proposes fhat'ethical theogy be subsumed under
the problem of theory acceptance in generalv(él}; "According
to this scheme we can expect that gthi;ai .thedriés are
subject to. the samé sort of justi?ication prpcedures as
scientific ones, the foremost ‘test ;beiﬁg whether they
»provide tﬁe'mostAsystematic and efficient explanation of the
observable facts, which in the case of ethical theories are
our considered mordl judgﬁents. However, with the rejectio(ii/
of the analytic/kynthetic dxstinction we are not to accept

any statement, ethical or’ scxentifxc,' as self-ev1dent1y

true. Theoretxcal analyszs ‘may ultimately_?pgrsuade ‘us ';o

-

geconsxder our characterzzation .0f - the facts,' and

.y
'
A f

6 The above mainly follows Paul W. Taylor's ‘Principles of
Ethics (Belmont, Ca.: Dickenson Publishing Co., 19755
‘especially chap. . eight, "Values and Pacts". . ‘




- | .' | | -
and vice-versa. Justification for. any part of -an ethical
theory, therefore, depends on the coherghce and effféacy of

the‘thedry as a whole (21). i tD

With respect to justification in “ethics, then, Rawls
believes that coherence considerations play a seminal role.’

4

—ta

7 If we assume that to be a coherentist with respect to
justification in ethics one must hold that any ethical
1udgment s acgeptable only to the extent that it can be
nferred from gther ethical judgments of a certain kind,
then it would be hasty to label Rawls a coherentist. There
are some passages' in TJ that could be interpreted as
asserting-that the considered moral judgments we make before
entering the process of reflectdve equilibrium are due a
certain amount of credibility simply in virtue of being the
type of judgment we have a 1lot of confidence in, which
credibility might be . undermined.once we entertain certain
theoretical considerations. See'TJ, 19. . If this . were- the
case Rawls would not be a ¢oherentist because he would be
admitting’ that certain moral judgments are at least prima
. £acie acceptable whether or nbot they can be inferred from °
- other ethical judgments. On the other hand, there-are some
passages in which Rawls clearly maintains that considered
- moral judgments are at least initially acceptable because we
have reason to suppose that this sort of judgment. is usually
correct, the criterion for correctness presumably being that
the judgment in question can be.inferred from certain other
ethical judgments (i.e., moral principles). See TJ, 47-48,
and also Rawls, "Outline of a Decision Procedure - for
Ethics", The Philosophical Review, vol. 60 (1951), 180,
'183..In- this case since the credibility assigned corisidéred
moral judgments is ultimately a matter of their relation to .
other . moral %udgmen;s,‘ which judgments themselves are not
self-evident (even prima facie  self-evident) but are
. acceptable only to the extent that they are inferred from
other moral judgments, Rawls indeed would be a “‘coherentist.
It is>clear, however, that ‘Rawls believes that once we enter .
the. process of- reflective equilibrium no moral. judgment® is -
‘acceptable except to . the. extent that it coheres with the
rest of our ethical judgments at .all theoretical levels.
. .See %1, 21, 48. Por an analogue concerning the different
. ways in vhich considerations of coherence may affect .the:
-initial credibility of . empirical statements see Roderick
Firth, "Coherence, Certainty, and Epistemic Priority", The
‘ _of Philosophy, wvol. 61 (1964). I am indebted to
Bruce Hunter for suggestions concerning the above. '

4
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' But apart from any general criticisms 'bf systems of

" objections, Rawls provides 'a second  answer ‘as .to why we

Justifxcation that ‘1ncorporate coherentist elements, the
procedure of reflective equilibrium, as we have so far
described it, seems problematic. For the bald claim that a

set of principlésﬂof‘justice matches our considered moral

judgments seems little more than a direct appeal to our

intuitions. ~And while Rawls contends that ~ ethical

intuitions (in the form of considered moral jﬁdgments) play

a seminal role in justifying a conception”of ~justice,

without some 1ndependent support for his proposed princ1ples‘

he wouldqﬁeem to be open to the charge that he has rigged

" then, and the original position from which they are derived,

so as to fit our pre-contract judgments. Moreover, some

have claimed that such an appeal tbwour intuitions amounts

%0 no more'than a description of‘&hat\ we hapben to feel

with all of our cultural biases, and not an account of what_

we ough; té do.8 Perhaps in anticipation of these

-

shculd aééept 'principleS‘ that veuldf’bel"chosen by “the

‘ - Normdn Daniels, “"Reflective Equilibrium 'and :Archimedean’

-PQints," anadian gournal of Philgsgghx vol. 10,__(1980),".*'L

original contractors~ o | ‘€§ S

r
¥

"The answer - is that -the conditions o
embodied 'in the description of the .
original pos:tion are ones . thag we do in

fact accept.. Or if. we. do - not, then

. - ' . A&.*'.“’\.’
- z : ) . . - STl

8 Por, detailed versions of both these criticisms see R. . S. 9

Hare, *"Rawls' Theory of Justice", in Norman Daniels, ed.,"
Reading Rawls (Basic Books, New' York), 88-107. = See also

84. b

v

4 (Jg;‘

. *a
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‘ p\»—, . .
perhaps we can be persuaded to do so by
philosophical reflection.' Each aspect
of the , contractual situation can be
given supporting grounds. . Thus what .we
shall do 1is to collect together in one
conception a number of conditions on
principles that , we are ready upon due
consideration = fo recognize ~  as
reasoniable. These constraints express
vhat we are prepared to. regard as limits
on fair terms of cooperation. One way
to look at the idea of the &1gxnal
posiﬁion, then, 1is to 'see as an
- exposxtory device which sums up the
meaning of these conditions and helps us

to extract their consequences. [21?

‘The original contract, then, provides inothing in ‘the way of

fustificatory support’for the principles of juStice that is

- not already contalned in the background cond1t1ons that we

- presumably recognxze as reasonable-* constraxnts on a
concept1on -of ]ustlce. This means. that 1t is only 1f we

accept these condltlons, and only if we think that they are

n_properly represented in the descrlptxon of the orxg1na1

rposition, that we should ‘accept the chosen pr1nc1ples as ‘a

© . -prima facig representation of the \correct concept1on of

justice (subject to their match thh ~our consxdered moral

judgments), |
’ - [ ! ' . ‘\ ' )
» % The precise-fuhction of ka@ls' contract apparatus

PNE

his justificatory system has been ‘the subject of tw

vparticurarly illunimatxng afticles .'-by. ‘ contemporary«

- ,‘,ph£1030phers.. 'In 'The Orig1na1 Posztion'9 Ronald Dworkzn ,'

9 Ronald Dworkxn,"'The Original Positxon', Unxver31t of

N ; Law Review, 40 (1973), reprinted in Norman‘ Danxels, ‘
" ed., Re ng_Rawl (New ¥ork: Basic Books 1975). : ‘
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confirms the\assertion that the original: contract cannot in
‘itself prov1de support for the. principles of justice.
Noting-that‘a hypotheticai contract on moral principles
cannot be binding on actual people with informed interests,
Dworkin conv1nc1ngly argues that the purpose of the originalu
.position must be to draw ‘attention to an. independeht
ar;ument for the fairness of Rawls;*principles. ,‘Uitimately
| Dworkin cqncludes that the orqginal contract is a conduit
for a "deep theory" involving ‘the fundamental right of ’
persons,'to equal.concern and respectiin the-design of their
societal institutions,'which'right’is narrowved down through
lthe ‘auspices‘ of the. contract ,to ‘take 'the :form of;the

-principles of justice. /

In ,a_’more ‘recent article " Norman Daniels ,follows‘
orkin's . lead in contending‘ that -Ravls' background ,
onditions should be 1nterpreted as a deep theory.l,0 Danielég
‘takes the : argument a step further,, however, and
“characterizes~this deep theory as part of a widev reflectivet
‘Aequilibrium ranging over it, the prxnciples of justice,_and
our cons1dered moral Judgments. | Rather than ‘immediately‘
accepting a match between the proposed princ1ples and our;'

;‘conSidered Judgments, wh1ch,would give us onlz_ a narrow“~

‘reflective equilibrium, we advance philosophical arguments“»"'

1n the form of infeafpees from the background theory whichheg .

N -

" 10 paniels, "Reflective Equilibrium and Archimedean Points”.
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\,are designed to highlight the strengths and weaknesses of
' 'competing principles. ‘ After deciding on thé ba31s of such

‘afbuments that one.set of princxplesois the most acceptable,

- we may ' work back and forth vvariously revising our

Al

‘predcontract moral Judgments, the prdposed princzples, 'and ‘

‘the deep theory until\ye reach an equilibrium between these ‘

‘three sets of beliefs.

: One immediate consequenLe of Daniels 1nterpretation 1s
that Rawls is exempt from the charge that he has overtly ‘

rigged the original contract. For it cannot be maintained

determina e set of pre—contract con51dered moral judgments.

1

that widé reflective equilibrium merely systematizes‘ a

'.Rather, it permits the extens1ve rev1szon of these Judgments
© in light of theoretxcal considerations at all levels. As

| Daniels puts it 'Wide reflective equilibrium keeps us from.

.taking consxdered moral Judgments at face value, ‘however

\

much they may be treated as starting p01nts in our: theory

| ‘construction.'ll However, he also points’ out- that even with .

;this more sophisticated ‘account of reflective equilibriumo

‘there is room for a rigging charge against Rawls.p This g;l

arises from the" fact, which Rawls himself admits, that some~‘

o of - his background support for the descriptionA of the o

original position incorporates moral notions [584 585] His"

11 Daniels “pyo Approaches to ‘Theory Acceptance in Ethics ,

b in" David Copp and David Zimmerman,' eds., ggggli;zhfgggggg‘*""
L 4 h: New Essays on_the Foun ations of Ethics (Totowa,
O Ne o Jer Rowman and Allanheld,.1985~ Co e T
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. conception of persons as'free and equal \moral‘ beings, for

~exanple, Specifies“ an .1dea1 “to which people in‘a just‘

society ought to conform.12 Butg) since the proposed .

prxncxples of~3ust1¢e themselves are ultimately to be tested

‘against the set of our con51dered moral Judgments, the

.

‘p031b111ty arises‘that some of the backgqgﬁhd conditions are

!

'merely reformulati@ns of our pre—contract udgments.. If

this were the case, the pr1nc1ples would receive- no
confirmatioh beyond - that which they would .in ' narrow
reflective equilibrium,vin which no appeal 1s maae to a deep
theory. Daniels concludes that "in order for Rawls

background theory to circumvent. this new rigging charge it
must be shown that the principles of justice' are more

acceptable than thelalternatives on grounds to,éome,degree

'independentv of their match with our ' considered moral

jndgments.13

- LA

| BefOre we examine Daniels conclu31on more: closely, we o

Ceem

might note a p0531ble objection to his 1solat1ng the moral

aSpects of Rawls' deep theory -as . the proper subject of an ,

"‘independence constraint. The original p931tion, it might be

| claimed, - is. backed. by an amalgam of con81derations,'wh1ch
e R Ce ;f".ﬂé

f'12 Daniels correctly notes that as an. empirical theory he
- notion of : free and. equal persons is probably false, as not
- -all historical. personalities have possessed these qualzties.

See ' Daniels, "Reflective Equzlibrium and Archzmedean*

n'P 1nts', 94-95,

Danzels, "Reflective Equilibrium and Archimedean Points,7r,

. L .
v yo o
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apart fronfmoral notions include empirical. generalizations;x

such as general social theory and the - theOry of moral

development,‘and certain)formal constraints of the concept

of | right.\ Perhaps if the independence constraint ‘is o

violated with regard to one or more—of the 'moral” premisesl‘

“5incorporated- in the contract apparatus these other grounds

Tas

n

-y,

o clear, for example, that in. the form of fea51b111ty ﬁ‘:

of support will provxde all the extra Justificat n that ‘is

.needed. . or}~ failing this, perhaps a weaker claim can be

made’ to the effect: that » the formal or empirical?

c0nsiderations significantly llmlt the employment of certain‘-

'moral ones as reasonable background support. In either case

-~

Justification would be lent to the pr1nc1ples of ]Usthe.

\which is. independent of their match with our considered

' moral Judgments.

-‘This' objection is a relevant one, for it is, certaxnly
true that Rawls draws on a variety of empirical and formal

general;ztions in arguing for his two prmciples.l4 It is

conditions certain empirxcal theorxes play an 1mportant rolef?

in reducing the number of acceptable conceptions of Justice.&v‘

L?°ff instance,j if a conception should prove economically ore j‘:"

politically unstable itv must be rejected ' The origznal

"f‘contractors are only interested in those principles of'

N
P

o

14 Reference to empirical theories 1s made throughout the,
. book, ' -but see especxally ‘Rawls' descrzption ©of  "the-
vell-ordered society v IJ, 453-504.  PFor a list of the

< A . Lo

formal constraints see TJ, 130-136 ST
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JUStice that would be followed in a well—ordered soc1ety,n"
’]'which among other things is one that is enduring as a’ system<
of social cooperation [453 462]. In broaching the topic' of
¥ the sxgnificance of empirical theories with regard to an
independence constraint, we may first note that Rawls does
not subscribe to any form of ethical naturalism. That is, .
: while‘ remaining uncommitted . as to whether aa sharp |
distinction can be drawn between statemenes “of fact and of
value, Rawls maintains that secondary moral ‘fules and'l'
particular ethical Judgments depend both upon ‘tactual
premises‘ ggg what we normally -recognize as. normative‘
principles‘ {160, | 578-579]. Therefore he does not suppose
that anything in the way of distinctive first principles of
Justice can be derived solely from empirical background
/ theories (L.e., through the auspices of the original
position). Moreover, it follows from the .above that
: empiricalv' considerations‘ also ~ cannot. determine &‘the
preferability of 'certain moral premises as appropriate to
the background support. | The Aristotelean Princxple, 'for

example, holds that, other things equal people prefer the‘

exercise of their realized capacxties and. this enjoyment ff"'

!

"‘fincreases the more the capaczty 1s realized or the greater jg[

1ts complexity. The ability to perform complex .act1v1t1es,

‘1 therefore, w1ll both 1ncrease a person S. self worth and the‘
o admiration‘of those around him. -~ A conception of Justice ‘.
| must accommodate his prznc;ple by providing an arena for

people to pursue life plans that are sufficiently complex

9.
8

. o -
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and mutually complimentary, thereby securing the bases for‘

_mutual and self respect, ~ The Aristotelean Principle,‘

" however, does not favour, say, any one. conception df ‘the

moral person 7as that which Should be represented‘xn the

contractual arrangements of the original p081t10n. Whether

“benevolent @nd perfectly informed spectators they must

search for a conception of Justice that encourages the

“fullest exercise of people S natural abdlitieL' and which

‘ secures the bases of their mutual and self respect. As long

'the contracting parties are Kantian.autonomous_agehts or

as the resultxng conceptxon meets these conditions ~it, and

- the notion of. “the moral person on which it is based 1s

compatible with the above empirical generalization.l5 Rawls
of . course argues that his conception of Justice meets the
conditions implied by the Aristotelean Pr;ncxple [178 183]

But - we may note in . this ccntéxt that utilitarians often

’appeal to laws of human nature to ‘account for Judgments

<»

' ) s ' ' Py a .

might accommodate the Aristotelean Principle by postulating

.15 For a: discussion of the’ Aristotelean Principle /see TJ
i‘;424-443. © . See T, 440-446 “for an’' éxplanation of 1ts
‘vfgnnection with the primary good of self-respect. : _
o See, for example, 'J. S. Mill's reference 'to. the natural’;ﬁ
 human interest ‘in personal security -as ‘-justification for
~ including: ¢laims 'of | Justice under the general rubric of .
1¢?e1ecting moral. vxrtues that benefzt'the collecive 1nterest\

ilitarianism, +in. . Utilitarianism,

ations on- Re‘resentive Government, H. B. Acton, ed.

.‘which seem to v1olate the principle of utility.15 It is notj

‘inconceivable, therefore, that a defender of utilitarianism .



“the basic liberties, reasoning that securing the bases tor

conflicts of 1nterest w1th1n society. 'As  such, ~they .are .

-

‘"Fair Contracts and Beautlful Intuxtions G E. Pence argues.-

self respect ‘ w1thin society would best answer to the

‘a o

'pcollective 1nterest. , Indeed Rawls“ suggests ' that.

2

‘feasibility constraints ‘such as the Aristoteleen Principle

' are met by all of the traditional ethical conceptions 17

The 1ssue concerning Rawls {ormal constraints is .more .

complex. We may fxrst note .that * these constraints -
generality, universality, phb11c1ty, ordering, and flnality

-~ are proposed as _very weak conditions on ethical

jprxnczples, and are presumed to be derived purely from the‘

role which such‘principles are seen to play in ad]udicating

thought by Rawls <to be ‘met by all of the traditional

'.conceptions of Justice from wvhich the original contractors

are to choose [131] If this were true then’ the cond1tions

A

mentioned l&kely could not offer the ‘sort of 1ndependent'

support that Rawls needs for his prznc:ples., However, it

L]

Aiythat four, out of the f1Ve constraints beg the questzon‘g

<

oA

o . : L N ey ' o Dl e

17 Rawls,"The Independence of Moral Theory ; Prgceedzngg,”
_ Addresses of . the American Philosophical Associat on,

vol.- 48 (1974~ 1975', 20.. See also _g, 455, where Rawls
H'states.that the criterion of stability in'a moral conception’
is . not dECISlve 1n ' favouring _ 1t over alternativeu‘“
‘conceptions. . : . | e S

and’

hasﬂgﬁen claxmed by some. philosophers that these constraznts}“‘

are not as innocuous as they' mlght appea;, For example, in

.—17-“ k

T;}i~;;x§_?5:f ~}“?f;‘:‘5‘;55; -
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against certain forms of\htilifarianiém.la ‘Whether or not

suqh" criticisms - are correct the fact remains that Rawls'

v -

, formal cbnStraintg,do exert some normative force on the
choice of the ‘original contractors. Rawls admits as much
~when he points out thaﬁ the formal constraints rule out ’the

variodis forms of egoism from the choice of the contractors

-

[131; 136]. Thxs in itself does not mark the constraxnts as

.

- '

inapproprxate to Rawls' deep theory, for he is careful to

maintain that they do not follow analytically from the

By

‘hgncept of right or the meaning of morality. Rather, they

& \«@

E?ge pért of a substantive theory of right and therefore
fall with the soundness of the theory as a whole
The fact that they are not void of normative

howeVer, means that they must be subject to the

SOrt of inde endence constraint we‘ have been considerin
»—~ p a g

iﬁ from offering suppor% for the princxples of Justzce that

ory, these 'constraxnts are part of the very body of
‘Q;ngpents e/gt must be shown not to be reformulations of our
&:g ;qn/;éét consxdered moral judgments.

-,
P

All of thxs goes to show that somethzng like Daniels'
independence constra1nt is :equxred of Rawls' background

'support if it xs bo'provide justification .for his principles
i /

'18 .G. B. Pence,,*Falr Contracts and Beautiful Intuitions”
in - Kai Nielson and' Roger A. thner, eds., New Essays on

ggg;_ggggzggg;z, Supplementary Vol. - 111 (1977), 144-14S.

“
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beyond their match with our considered moral judgments.
Contrary to the objection, we have been considering, the
empdricai theories at work in the original position cannot
determine either specific ethical principles or moral
notiong in the aeep, theory as any more appropriate ‘or
preferred than their alterna;ives. And, somewhat
ironically, the fdrmal éonstraints of the concept of right
turnéé out to be part of the very body of theq{y that we
presumed to be 1liable to violations of an independénce
constraint. Consequehtly, it is apparent that the moral
portion of Rawls' deep theory supplies the brunt of
justification: for his conception of justice. . Rawls
acknowlédges this p@&%&?m contending that "ethical first
principlesi differ ihﬁ&iﬁe extent to which tﬁfy incorporate
the desired moral ideal [160]." It is "appropriate, then,
that the normative notions at plé& in the deep theé}y be in
'Some sense disjoint from our cpnsidered‘ morai jddgments.
For if they afe'not, the entire contract apparatus becomes

of dubious justificatory value.

In the rest of this essay I ;tteﬁpt to refine the
notion of an indepependehce cdnstraint for moral theories
;nd then apply it’tg Rawls' own substantivé ethical ‘theory.'
In chapter two I begin with~an e;ﬁmination of Rawls' account
of the geﬁe:&l féatu:es of considered moral judgments,' and

then proceed with an analysis of his remarks concerning the.

specific characteristics that denote judgments of justice.
?

A
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I then note an important objection to his theory that
.charges that he does not have the consensus on considere%c/
: ¢
moral judgments he needs tp Support his two principles of
justice. 1 admit‘the potentcy of this'challenge, but argue
that it is still of interest to see how his ‘theory fares.'
given the consensus he requires. I then examine in detail
bénielsf suggestioﬁ as to an independence constraint for
moral theories. I contend that although his formulation
does much to revealifhe manner in which Rawls' deep theory
must be supported Sy‘ considered moral judgments disjoint
from those of justice, it 1is ultimately -inadequate to
-ensuring the validity of his ethical principles, which apart
from those,justice include those perfaining to other
major areas of ethical enquiry. I then offer a revised
version of Daniels’ formulation, which 1 claim is ‘superior
in that- it’ Mmore fﬁlIY“dfxcioses yoth the comprehensive
nature of ﬁawls' moral system and- the sense in which
considered moral judgﬁents must be prohibi;ed from appearing

"

as reformulations in the deep theory. ;-

In chapter three I'apply my revitalized independence
" constraint to the portion of. Rawls'. deep theofy that is
reprgsented by his .reasoning for the inclusion of the . veil

of ignorance in the desériptioh of the original position. I

begin by examining and rejecting in turn all: of the.
. \ . : IE

arguments he . overtly acknowledges as justification for the

veil, including his widely discussed ‘ views on the



-21‘-»
impropfiety of using the notion of .moral desert as tﬁe basis
for distributive shares. I then reveal what I believe to be
the real sﬁbstance“of Rawls'ldefencelﬁor the veil, which ;I‘
_argue is contained in hig 'exbosition concern;ng the
essentially social nature of questions of justice. 1In this
conte#tq I employ some of Robert Nozick's criticisms of
hawls' theory so as to clearly'délineate_tﬁe basic normativev
presumption .underlylng his inclusion of tﬁé veil in the
circumstancgs of the original pdsition.. I then proceed' to
show that thié judgﬁent, considéfed‘as.part'of Rawls' deep
theory, violates the independence constraint. I dc this in
" two ways. First, I é:gue that the judgment in question is
identical in all relevent respects to Rawls' general
coqception of justice, of which his two more specific
principles are a special ' case. In the process of
establishing this as.a‘genuine violation‘of'the independénde
- constraint I reply to the objection that ﬁhe 'general
conception is merely anvinitial stage ih the contfactofs'
deliberations and isstherefore not ‘part ofvlthe, body of
judéﬁents Rawls' deep theory is meant to explain. I §oint
out that his tﬁeory of jﬁstice inciudgs both an ideal and
nonideal conéeption, and argue that as his general principle -
of justice is meant to range over both of these domains it
must be subject_ to ouf' considered. moral judgments and-
therefore to the independence'constraintL AThe other ﬁéthod'
I employ to: indicaﬁe' a violation o} »thé 'independencé:

constraint focuses on the general tha:acteriséics of

4
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. sonsidered moral judgments as -opposed to h background

.theoretical 'ones. Using an analogy frem philoéoppy‘of

'science and certain of Rawls - remarks concerning the

abstract: nature of the statements of-his"deep‘theory, I

argue that these statements cannot, on pain of violating the

. wd . .
independenqpvf”constraint,.pmake reference .to emp1r1ca{§y\

identifiable states-of-affairs. I then show that the  moral

judgmen\J%\haye attributed to Rawls as ‘justification for the

A

veil does make such a reference,. andjksp* violates the

[

independence constraint. '

In my concluding remarks I attempt to Show how Rawls
could have been led into committing the form of explanatory

circularity I have charged ic engendered in his deep theory.

I suggest that there‘is a fundamental' tension between his

accounts of the process of reflective eqﬁilbrium and of then
nature of the statements appeaied to in the defense of 'his
construal of  th original postion.. What results is a
reinterpretation o the role the social contract can play in

a. basically scientific approacz.to ethical theory buzldlng

1 closing I d;scuss tvo objectibns to thzs interpretation

‘that are suggested by some of'Rawls"remarkéTconcerning the

pragmatic aims of ethicai 'theory." In answer1ng them I

"dispei wvhat I see to be 'a misconception on Rawls part

concern:ng the accessxbility of complex moral theory to the
layperson, "and emphasize that a genera! moral theory that

fails the ' independence constraint ‘cannot expl;cate ‘our



-

.considered moral judgments in the required sense.
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THE INDEPENDENCE CONSTRAINT
. o /

,:ﬁ discussingv what sort of Iindependence ’constraint
‘Rawls' deep theory must meet, a reasonable starting poiat
would seem to be an 1nvest1gatfcn 1nto the nature of 'the
‘considered moral judgments- for which "the principles of .
justice are meant to account. | Eor without . a clear\
,characterization of these judgments we will have no way of
‘knouing‘whether.they reappear in some form or another'in'the
deep' theory. ._What,‘ then, are consxdered moral Judgments?f
Rawls tells us that they are those judgments in which our
' moral capacities are most likely to be displayed undistorted
[47]. In addition they are judgments which ve make'
intuitively and 1n which we have the" greatest confidence
,119] X And finally, they are the: class of facts against ‘”.
which conjectured ethical prxnczples -are to be checked [51]. o
With regard to .the first‘ of these suggestions,; Rawls‘
contends that in order to make sure the relevant Judgments‘f:,'

are a true representation 'of our ability to distinguish‘

'Justice from injustice they must be subJect to ‘the sorts of

P

conditions that characterize our coming to know things 'in"f
'general., Persons making- conszdered moral Judgments are '
_therefore presumed to have the ability, the opportunity, and'

. the desire to arrxve at the correct dec1szons [48] Takzng_.

h\these properties in order, a person making a conszdered R

. L v ' . 4 -
- B S . - 4- -
. . . . . L . v a
. ° . . : ) A, .
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. moral Judgmemt presumably must be possessed of a ‘certaihx
degree of 1ntelligence,‘ although on the assumption that

moral insight is something of whxch everyone is capable, the

requ1szte degree must: not be too high. He must also bé in a

p051t10n to make judgments which are 1mpart1al and 1n whxch

4

he has a hxgh degree of conf1dence. Thus he will l;kely

reject judgments made when he’ stands to gain 'something or’

when he is under duress. And lastly, the moral Judge must

be working from a sincere desxre to dxscoveg what sorts of

situatlons are, just or unjust.“ If he doesn't take questxons -
of Justxce serxously, if hp thxnks them 1rre1evant as to ‘how
" he o! we ought to lxve our 11ves he is unlxkely to invest

the tzme or effort necessary to reach accurate decxsxons 19 :

o

Q Fa. ' N
u
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v

‘Returning° to‘“the remaxnlng two of Rawls general‘

remarks on the’ nature _of cons;dered moral judgments, we have
that they are. facts whxcn we 1ntu1t1vely recognzze ‘and
againSt whic prznclples of justlce are to be measured

Oon, the 1ntu1t1ve aspectw of the relevant Judgments Rawls

wstates that

e

By the term 1ntu1t1ve" I do not mean
'the same 'as that expressed by the terms
' 1mpulsxve' ~and “instinctive".. An
intuitive Judgment may be consequent to .
oa thorough 1nquxry into the facts of . the
~case; and it may .follow -a series of
o - reflections on the: possible ‘effects of
* " different: decigions, -.and even .the
applzcat1on of- ~some common ‘sense rule,‘

19 For a more. deta1led dxscussion of the .above condxtzons

see Rawls""Outlxne of a Deciston Procedure for Ethxcs' .

-
N o

178-183, - - B



'~‘and about which we . can make isolated and noninferential

—— e e ~ .
. ‘ -~

e. g., promises ought to be' kept. What

. is required is that the. judgment not be
determined by a systematic and conscious .

.~ use of ethical principles. The ~reason :
for this- restrxction will be evident if . -
one keeps in mifd the aim of the present .
inquiry, - namely, to describe a decision
\procedure whereby pr:ncxples, by means
of ' which we may justify specific moral
de¢isions, may themselves be shown.to be : .
justifiable." Now part, of this procedure ' .
will ~‘consist in shogbng that = these
principles are
considered judgments ' of ' competent
judges. It is clear that if we allowed
these judgments to be determined by a -
conscious . and systematic application of .
these prxnciples, then the method: is |
threatened. with circularity. We cannot B
test a principle honestiy by means .of .
Judgments ' wherein. .. it  has. “been
cbnsciously and systematically: used to =~

determine the decision. 29 : f!‘ ' (;\‘
to

It is. clear that con31dgred moral Judgments are fmeant'

. correspond to observation statements in - the empirical o
~‘:sciences.f They are thus\intuitive in the sense that theyﬁ"‘

g ,refer to states-of aﬁfairs with which"we are all familiar'

\

judgmehts.zl The typical form of a conszdered moral Judgment -

LB . ’ . . ' -

'20 Rawls,"Outline of a Dec131on Procedure for Ethics" 183.” :
21  rhat is, noninferential ‘ with respect to ethica o

: ﬂ§;in§ig;g§. , Presumably there - may. be " some. sort . of -

nferential . relation between a given considered moral

"Tfﬂiudgment and the ‘empirical facts: ‘that. are thought ~'relevant

in the situatiqn under observation. For example, Rawls says

in the passage cited above that a considered moral - judgment - -

| . may follov “a 'series of reflections on the possible effects .

- of- different deécisions. - Suppose ve: make such ‘a judgment =
..based ‘on a grediction that a particular decision will among” ¢ -
| ves result in the least amount: of people being.¢

" harmed. This would count* as a. legitimate reason for- making_»
“the judgment in question, ‘as ‘long it ‘were. not a veiled

' yeal to 4an ethical principle,‘ e.g., the pr;nczple of -

the’ alternat

lit o'% ’.’.'-
¥ N

licit in the .. ¢ .
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, will therefore be one in which the emp1r1cal aspects of the

case in questxon are stated as well as the interests in,

'+ conflict, followed by a prescription sign1fy1ng which. of the

1interests is/are to’ take precedence.22 ‘As Rawls, notes,
- however, . such' a Judgment may be the result ,of the_
applicat1on _(or perhaps may even- take the form) of a.

‘low-level generalizatxon, e. g., promises ought to be kept._vw
Presumably thxs“1s leg;tlmate only if the rule in questxon
‘generallzes over a fa1rly spec1f1c set of cases 1with which

‘we’ are fam111ar and about whxch ‘we H&ve strong ethical‘
jintultlons. As soon\as ve begln appealing to rules whxch

general1ze over even those s1tuatzons about wh1ch we have no

f1rm convxctxons, as do Rawls pr1hc1ples of justice, we run

the'.rxsk of thEeatenxng our theoretzcal/endeavors with the . |

sort of czrcularzty noted above by Rawls.23 It is important~

w'to note,‘ however, that observatzonal generalxzatxons of -

| whatever level of absfractxon are only ,acceptable to - the

‘,fextent that they offer true ‘accounts of ind1v1dually f?

isolatable events. The status of certaln low-level moral f”'

'ggeneralzzatzons as’ facts,» therefore, is " a' borrowed one,.

‘-22 Rawls, "Outline of a Decision Procedure for Eth1cs"‘ 186.

‘Treating certain low~level moral : generalizations as. facts
~ which are to' be -explained by theoretical principles is
. ‘consistent with- -typical sczentzfzc practxce.‘f Explanations

W

~of  particular ‘events in- science . are relatively rare --.

perhaps found only in geology and - astronomy. ‘The exact
point  at  which ~explanation . in either sczence or ethics
becomes: threatened with -blatant czrcularxty 'is * not likely

_ 'specifiable, but presumably . increases .with the -level. ofvgiﬁ,
¥ng S , ‘ .o

:"'generalxty of the. 'facts' be explained
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dependent‘upon the actually gpsggxgg cases over iwhich they
‘generalize.- | | |
Having secured the maxn characterxstxcs of cdhsxdered -
' moral judgments, we mdst now turn to the more spec1f1c top1c~:
of considered 'moral judgments of ]ustxce,- Rawls is qu1te‘
explzcit on th1s point, contend1ng that "Fo;-ps the pr1mary‘,
.snbject Aof Justzce is the bas1c structure of soczety, or
more exactly, the way in whxch the major socxal 1nst1tut1ons.
“dxstribute fundamental rxghts and dutxes and determine the .
divxslon of advantages from socxal cooperat1on [7] ' His
' 'reasonzng for this position is complex, but, as we noted in

'chapter one, 1t rests most. firmly upon the 1dea that the

basic structure of soc1ety in large part determlnes the ’

. expectations ‘of persons born . 1nt0'k dxfferent soc1a1“

g‘czrcumstancesf | 80czetal 1nst1tutzons may thus ensure}lj
‘either- directly or 1ndirectly, tbat‘ some have a more '
“favourable starting place than others, whxch advantage‘.ﬁ
cannot be justifzed by appeal notzons lxke merxt or desert‘t
;[7] . It is to such basic and pervaszve 1nequal1t1es that;\
;Rawls believes the prineiplés of just1ce must be addressed ”
"‘Applyxng what we have establzshed above, concernlng the
nature. of considered moral Juégments in: general ; we maytc
complete' our charaeterxzatzon of consxdered‘;udgmentsrof,
vjustice w1th the followxng., | L S
‘,Consxdered judgments of Justzce are
‘those 'judgments which. when made under

the approprxate , conditxons either . | ;
' endorse .. er “5'censure -~ particular -
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.. -states-of-affairs, or. lxmzted sets of
states-of-affairs, . in which * ~ a
distribution of basic rights or economic

"amenities is instantiated and .which is

. regulated’' by. the’ baszc instztutxonal

o structures of society.

‘Before we get on, w1th the business’ of estbbllshxng what.
‘sort of '1ndependence4 constra1nt Rawls' deep theory must
meet, there is an 1mportant obJectxon to the role considered

‘~mora1 judgments play in his theory that we should note. In
hzs first mentxon of these judgments in Iheorx of Justice

"Rawls says: "There are questions wh1ch we are sure must'begﬂ
ansvered in alcertain way. For example,‘ we ‘are’ confident
that ‘religious “intolerance and"racial discrimination are
MuhjuSt\[lB]“’ Who is the';we "in th1s passage? If @t is
\7meant"to refer to all persons 1n all places, then it seems’

has though Rawls has a problem. For. the conszdered Judgments

/

that he refers to throughout‘hls book are of a pecul1arlyt
fWestern l1beral soclal-democratxc sort.‘,_As- Steven ‘Lukes‘
notes, they descrlbe a world 1n whxch | -

o There . would ;begmless 1nequality of
. wealth, no ’inherited privzlege, “ho
~educational ' dzscrzmination against

. social groups -or the. . economically

dxsadvantaged no, unearned incone . except’

. on the bas1s of" merzt, ‘and . contribution’
to -the = common .good;: - equality of
opportunxty, no- deference ‘not . based on .

- praise, the authority of positions to be -
- mutually agreed upon in advance of their
~being-. occupied, maximum consultation.
'before  administrative decisions and
~unlimited ' :comparzsons between soc1a1_ﬁ
p031txons '1n the bringzng of .claxms
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aganst one another. 2? R | |

‘The obVious question to ask here is why we should accept the
‘values of certain modern Western persons as the source of
toral judgments against which to test a set of abstract
prinCiples of Justice. Surely a better answer is' required'
than sxmply that these Judgments ‘are the correct ones, for
‘on what grounds could Rawls make such a claim? Perhaps in:
reaction to. this sort of question, Rawls, in his more recent"
«‘\articles, has admitted that his prinCiples ‘are meant toi
represent a conception of Justice that only members of a
_fmodern constitutional democracy will accept 25 But although‘
vthis admission may soften the present critiCism somewhat it
. doesn't’ get Rawls out: of trouble. For as Lukes points out
even' within our own present Western democracies there are
‘ultra-conservatives, ‘ clinical 'authoritarians,l" Empire'
“Loyalists,- facist racial ; separatists, Saint Simonian -
d‘technocrats, individualist liberal anarchists,- and 7radical;
o egalitarians.26 'None of these factions are likely to assent

to Rawls' considered moral judgments. In fact, they willi

: v
l‘all likely disagree among themselves. How, then, can Rawls‘

';fclaim that his liberal social-democratic Judgments are the”

correct provisional fixed pOints which a conception off

U

24 “steven Lukes,.. "Relativism. Cognitive and Moral"
4 - lementary, 48 (1974), 184. L ‘
' See. Rawls,;_'xant an. ConstructiVism in Moral Theot
o hi .(1980), 515-573, 517-518,'a

Affairs, 14. (1985), 224-251, 225-227.
Cogn tive and Moral' 182-183.‘__~

‘“W,_ Lukes,_*Relat vism.

B

FA& gness-f' Political ‘not™ MetathSical“;““%‘i
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-jusice must‘accomodate?27

——

There 1s one other possible way ' out ‘of the. present
problem for Rawls., He nght claim ‘that the considered

Judgments to whxch he appeals are those whxch would be made’

i
'

'by competent moral Judges i We noted above sqme of the

f"qualzxes that he thinks these Judges must have, namely, :né.

“w_ﬂ‘ab1lxty, the opportunxty, ‘and -the desire to make correct

‘ sympathet1c knowledge of those human 1nterests ‘that by.

judgments~‘of justice. " In 'hn Outline' of‘ a . Decxsion
Procedure for Ethxcs he elaborates on these characteristxcs

and adds that a competent moral Judge is. requlreﬁ to have a

conflzctxng in partxcular cases, gzve rise to the need to
make a 'moral. deczszon.28 For thls the ]udge must have_

experxenced as. many sorts of human 1nt$rests as poss1ble,

and must 1n add1t10n~be capable of 1magxnat1ve sympathy in

- those cases where people dlsplay 1nterests that he haspunot'

exper1enced 29 .Thé idea is for the moral Judge to g1ve each

pOSSlblY confllct1ng human lnterest as much welght as 1f 'jt

\, .
| e
voe .

| N

,'~27 Indeed 1t seems that any relatxvxst1c ethlcal/polltzcal
- .theory ' is saddled with the problem ‘of showing which common
- .agreements or -"social meanings” are relevant to the 1nqu1r

~'at hand. This would seem especially difffcult in. poltzcallxw )
~diverse’ countrxes such as Canada and the U.S. B

28 Rawls; "Outline of a Decision Procedure for Ethzcs' 179.

"~ 23 'Rawls, . "Outline’ of -a. Decis1on Procedure for Ethics" .
: ‘179-180. This. imaginatiye . sympﬁt is not ' of the sort
' assumed ' to. be " employed by '

1deal spectator in certain
versions of ut:lxtarinxsm. Rawlsxan sympathy is simply . the'

requirement . that ' all interests .be vieved ‘fairly: ‘and"féf
_ impartially.’ There is no further injuction to satisfy ‘the. =
.,greatest net or. average sum of these interests. N A

.
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“were his an; Perhaps people who are sufficiently qualified

in " the above respects will reach a consensus on a limited
class of moral judgments. However, even if‘thié were true,
the question would still remain as to which judgments the °

"moral exper;s ‘would agree upon.

Rawls offers no reasons in A Theory of Justice or

' (”
elsewhere for us to suppose that they will agree K on just
&hosé jngménté to which he appeals to test his principles

Qﬁpftstice. Without such reasons, we are left to wonder why

ie

‘Ravlsian ~ considered moral .judgments deserve the

jﬁétificatory étatus»that he ascribes them.

t" T
I Dbelieve that the above considerations represent

H

-Fséridus problems for Rawls' theory of justice,'and that his

account ultxmately may founder because of them. But however

e

4€elling are such challenges I belxeve that it is still of

interest to us to see if an account of our moral sentiments

e )
such as his will work, given a consensus on considered moral

@judgments. u Raw}é is surely correct in supposing that

justificatory aigument must begin with premises that all
p&rties to the discussion hold in common and end with

consequences that they all can accept [587]; If.'we believe

that in addition to this there can be no justification for

an eithical theory on purely priori grounds, then we are

forced to admxt that our shared ethxcal Judgments must play
£3

ﬁﬁ .
. a signxficant role in moral reasonxng. This being the case,

‘ethical relativism of an even more radical  sort than that.

3
.
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preached by Rawls may.just be an unavoidable consequence of
[ ]

the motal enterprise. Alternatively, it might be that the

., problem of isolating those judgments that would be made by

.imag;nitively sympathetic,

"moral experts" is more practical than conceptual. If

people_

really  are intelligent, well-informed, ‘

- and

they will 1likely possess an

unbiased view of ethical situations; “ whether either of

these alternatives is correct is itself_a subject for a

- ¥

dissertation. I shall simply assume from here on that Rawls

"has the

\

consensus he needs on the relevant judgments, and

_attempt to show how his theory fares on that basis.

Returning to the notion of an independence constraint

for Rawls' deep theory, let us consider Daniels’ suggestion.

Given (a), a set of considered moral judgmentg; (b), a set

of ethical principles; and (c) a set of'relevant'chkg:ound

theories; Daniels claims that

AN

'~ We should require that the theories in

(c) not be reformulations of the“set of
considered moral judgments, (a), to
vhich we seek to "fit" the principles in
(b). The background theories should
have a. scope reaching beyond the
judgments in (a). Suppose that some set
of considered moral judgments, (a'),

plays a role in - constraining the .

background theories in (c¢). Then we are
asking that = some ~ interesting,

non-trivial “portion of  (a') should be

disjoint from. ' the set (a) . that
constrains the principles in (b). Our
independence. constraint. - is the
requirement that (a') be30to some

significant degree disjoint.

30 paniels, "Reflective Equilibriﬁg'and Archimedean Points",

\
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Taken atvipce value Daniels' suggestion is unclear.  Apart

from questions concerning the meaning of terms such. as

"reformulation" and "scope”, we ae left to wonder in exactly

what sense - the relevant judgments in (a') must be disjoint
from tho in (a). Daniels attempts to answer such
questions by means of an ‘analogy. In analyzing Rawls'
.theory of justice we want to make sure that his two
Ll R ’ ’

principles are not just "accidental generalizations"™ of the
moral facts (considered moral judgments) in the §éme w3y
.that we want to avoid confusing accidental generalizations
in science with genuine laws:

In the scientific case we have evidence

we are not stuck with accidental

generalizations if we can derive the

purported laws from a body of

interconnected theories, provided these

theories reach beyond the "facts" in a
diverse(and interesting way.

. e ! - ' . .. . . ]
There are a number of interrelated issues surrounding™*"

the alleged '.distinction between " laws of nature and
accidental generalizations in philosophyAbf"séience.31 One
such ,issue is the question of what‘.sogt"of hlogicai
properties a statement muSt‘diSp}ay to. wqfréni‘“its being

considered a law. -For example, it.is generally agreed that

gl In vhat follows I borrow heavily from Earnest Nagel, The

§;ru§§grg of Science (New York: Harcourt, Brace, and World,
1561), especially chap. 4, "The Logical . Character of-

.‘\.',*'I .

Scientific Laws", ‘and from R. S. Walter, "Laws of Science
and Lavlike Statements”, Encyclopedia of Philosophy .(1972
ed.), vols. 3 and 4. ' C L | :
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a minimum necessary condition of any scientific law is - that

it be a true, nonanalytic, universal generalization. Other
Vsuggestione include that 4 law must be an ”unrestricted""
duniversal generalization (it must not be logiCally entailed
that the. term that is universally quantified in the
statement in question- denotes a closed or f1n1te(;ystem) and
that it be capable of supportxng subjunctlve conditionals,
1nclnd1ng counterfactuals. Another topic of "discussion
concerns the relation a law asserts oetween its _antecedent -
and its consequent (moet laws take the form of "All A's are’
B's", which can be transcribed to read "If x is an A, then x:_
is a B"). Necesslty tneorists argueftnat this relatlon is a
necessary one, which can be expressed ln terms of logical.
necessity or something weaker ‘as long as‘ it cannot be
reduoed to an appeal to merely contingent statenents.‘_V
Regnlerity theoristsf. on the oothef hand, clain thatvlaws
only issett a’ contingent concommitancé' .,or - constant
conjunctxon between antecedent and consequent and'further -
that this is all they need to fulfill thexr role- in

scientzfzf explanatxon.

4
|

\

The ‘iseﬁe that Daniels lalludes to, however, is the
pr1mar11y epzstemologzcal one of what kind of evidence we'
must have for a statement before’ we are just1fied in call1ng~

1t a 1aw. B&xefly, there are tqo kinds of evxdence that‘mey“

be Offered in support -of a pfopoSed law: . dxrect and

indirect. Dzrect evxdence consists in instances that fall

R v
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within the scope of predication of the proposed law. For

example, direct‘ confirming ev1dence for the putative law

that copper‘expanda wvhen heated is provided by strands of
, ’ .

copper that expand when heated. Indirect evidence for a

statement is ootained when a proposed law can with other

laws be derived'from'a more general law, in which case the

‘direct evidence for the other derived laws provides'indirect

evidence- for the one in 'question.. For example, - the

Boyles-Charles law concerning the expan31on of heated gases '

and Graham's :law. of diffusion are JOintly derivable from the

‘same laws of mechanics., Consequently, it is customary. to

count the direct confirming evidence for Graham‘s law as

indirect confirming evidence for the Boyles Charles law, and
vice-versa.
" ’

- In  practice, scientists ﬁE}mally_ ‘characterize,
Hstatements which have both direct and- indirect confirming -

“evidence as laws, and those that have %nlyvdirect‘cOnfirmingi

evidence-es: 'empirical*» or. 'accidental' <generalizations.
The former sort of statement is consxdered much more
"strongly grounded than the latter, which might commonly be
‘rejected in the face of even grima fac1 evidence to the

contrery. For example,‘ the statement 'All ravens are.
‘bleck‘ ” wﬁicn " . having only ‘the support of observed -
instances,; is traditionally ‘ consxdered - an acczdental .
generalizatxon, would likely be reJected should a bird be,

| found with wvhite plumage that is ostensibly a raven.‘;_In

£
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contrast, the statement “All species of birds surviving in

'snowy regions are white", which might be'labelled a law in

virtue of the fact,~thatl.apart from fbeing‘ confirmed by

observed. instances it . {s derivablejfrom the‘principle of

natural'selection, might notdbe“rejected if a  black bird

were found in the arctic. - Such seemingly disconflrmxng

evxdence would at least at first lxkely ‘be dism1ssed on

grounds of 1ncorrect observatxon procedures or carelessness

in accepted technlque.32

The Just1f1cat1on for assumxng such d1vergent attitudes
toward the status of laws and acc1dental genera11zat1ons in

the face of seeming dxsconf1rmat1on becomes clearer when ve

consider the 1mp11cat1ons of a law s bexng 1nterrelated w1th ,

other statements w1th1n a sc1ence. Slmply put, a law does~

not stand  alone.  in the case " of an . accidental

;generalzzatlon all that is at. stake is the statement 1tself '

and any that are derivable from 1t.. The . case is dszerent,
however, w1th a prOposed law that is part of a dxverse
.fhe1rarchy of generalxzatxons.‘l Rejectxon of’ thxs sort of
.'statement would entaxl a serious reorganizatxon of parts of
the corpus of knowledge to which it belongs. But such a

'reorganizat1on may not be fea31ble fln ‘the absence of an-
'i“alternatxve system that is at least as comprehensive as the

A\
or:gxnal»and whzch 1n add1txon can account for the anomalous

32 see Nagel, The Structure of Science, 65-66.

\

T
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evidence. 1In such an event a. more -attractive alternative
might be 'the reinterpretation of apparent exceptions to a
proposed lav so -that thq .formé? ‘are construed as not

"genuine” exceptions at all.33

The case is‘sdmewﬁat different for Rawls' principles of-
ju;tice, for there is és of yet no esfﬁbi&shedw scieﬁée‘ of
éthical-.fgéneralizatiqns to provide ‘varyiﬂg 'degiees of
’Sﬁppqrt‘:or‘pfoposéa_ﬁoral princiblés. Daniels' analogy is
nevertheless - én"iﬁportaht  ohe 1just*1in case Rawls ‘is f
_attempting the cbmpreheﬁsivé‘.just§fication ‘of hisztheory
thét Daniels c?edifs him'witﬁ.a_GiQen Rawls’ own ‘admission
;*tyai the class.oftout coqsidéred jﬁdgménts of jﬁ#tiqe, is a
‘limitedl oné '[19420]; _such evidéhCe ‘¢ogi& oniy tenuouély

support his principles as' "laws" of juSﬁicé,' However, if it .

could be shown tﬁafjbthoée‘ﬁﬁfincipies;_éfé' part of a .

cqmprehehsivevacé¢hhtv of ' our judgments in: a. number of

33 In' certain extreme cases anomalous evidence that cannot
be discredited may be "shelved®” in the hope that.  future
elaboration of the established system may be able to deal
‘with them. See Thomas Kuhn, 'The Structure of:- Scientific

' itiong (Chicago:«IUniversity#aof.ChicagoAPrgzs,wlssz ,.
, ) h at .even a
ails a wide variety of laws of lesser

-generalization that ent

scope. vill receive only tenuous - support' .as. a 'law if it
‘cannotn,bq_jrelatedh';ofotheraimpbrtantva:eas_of,inquiry,"A,‘ o
proposed law is securé only if in addition to entailing less .

. general laws it can itself he derived from a law or laws of ..
. greater scope. ' Of course the requirement in ‘question 'must.
‘be - abandoned . once we 'reach the ultimate laws: in a science,

for by definition " they -cannot  be .derived from laws of

':»grdatertiscope;j,fOnly,;thgﬁgeneralizations,ii.e.,,ultimate,“f

""u.lgﬁs,:enypy.Lavlikefstatus;églelywin virtue of the -number -
; §nd‘vqrieggaptilaws,they‘pntail;. R B

-
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‘diverse areas‘ of ethical: enquiry, . the princ1ples would
receive a much higher degree of credibility._ For then they
would obtain in additxon to the dﬁfettly confirming evidepce‘
.lof our considered judgments of justice indirect support from'ah
within the proposed ethical .system in- the manner outlinedAg
above. . We may reconsider in this connection the rigging :
charge wedoriginally‘considered bringing against' Rawls" in.
chapter one.v We conjectured that unless his, princ1ples
received support apart. from. their fit with our juugments of .
‘|Justice Rawls might be guilty of rigging them so as to match

our pre-contract Judgments. We can now see, that there 'is
‘nothing : illegitimate about such ‘a practice. ‘.Ifiﬂour
pre-contract Judgments .were capable of 1mmed1ate . .and
complete. systematization by means of Rawls principles of:
vpjustice; those prxnczples would have to be accorded at least“--‘«'

fprima fac1e 3ust1f1cat1on on this count alone.‘ The polnt 1s
;that without- their ‘ being ’subsumable V{into ,‘av more-'
comprehen51ve ethical system their Justification could: only -

?:be m:nimal perhaps along the lines of that granted""

empirical generalizat1ons in the natural sciences."

Regarding Rawls'; princzples of Justice, then, Danzels“n‘
d1s concerned that the background theory whzch 1s to supportsp;:'

~ ‘them be confirmed by ev1dence gpgg; from the ;i;gg; ev1dence(;gv?,

irfor the principles themselves._ It is. in this sense that a‘iijff

1certa1n' subset of our considered judgments must be dxs:oint;df f:

- or l_n_imi_en_t from our judgments of Justice.= Given that we,:‘ S
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ghave established the problem dﬁ identifying the status of
“\Rawls' 'principles as primarily an epistemological one, let

- us’ explicate the relevant sense of independence in terms of

acceptability c0nditions for two ‘different statements, x and
¥r relative tok;\person, P ‘at. time t. To w1t- . |
1 y is' made acceptable independently of x: for P at t

just in casel y is made acceptable for P at t bZ
evidence that does not make x acceptable for P at‘t.s

‘ from which follows

2. If y is made acceptable for P at t solely by evidence
which also makes . x acceptable for P at t, then 'y is
' Dot acceptable. independently of x for. P at t.“v'

'_ Notice that (2) generalizes over the' instance in which y is

literally a reformulation of.x, in which case since y ‘would

be made acceptable on the same evxdence as x, Y. would not be -

',acceptable indendepently of x.

P

Applying the above we can restate Daniels' 1ndependence

- as follq\;t Given a set of. conszdered moral Judgments,_ (a)}
o

moral principles, (b); and a relevant background"-'

Suppose that some set . of considered'
.moral udgments,,,(a ), plays a‘role. ln

,;‘ S constra ning’ the background ‘theory

... (e).. - Then we are- asking' that . some“ S
. interesting portion (a')  be .. 5
-a table . inde endentl : from the set, C

. (a
”1(b)

. that conjtrains the principles in. .

;What'iremains “is*ato;;determinef*vhat_vsortikof,imora;f

PR
: PR
v &

f % For - .this construal of independent acceptability and for j_”‘

subsequent portions of my reformulation of Daniels'
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judgments Rawls draws .on to support his backgrdhﬁd <thgqry,

' .and whether they meet Daniels' independence constraint. ' In

'A__Theory of Justice Rawls contends that it is  the

-~ particularly construed ideas of . the 'perSoﬁ and of a

well-ordered society, together with the mediating conception’

‘of the original position, that provide an Archimedean point

from‘which which,wé ‘can appfaise ‘proposgd ériﬁciples of

~ justice 't2604263];' ‘Iﬁ a";ater article' he lists twelve

u‘conditibnS'Whiéh are suppb$ed‘tejembody the first two .of

. these cbnceptibns.' The first three conditions specify that

a wéll—brderedeociety.'isv to be regulated by a public

-conception of justice:

1.

2.

Qw ,
Everyone.écbépts,'andlkndws that -others accept, " the
same principles (the same conception) of justice.

Basic social instititutions and their arran ement-'into
one scheme (the basic structure of 'society)  satisfy,
and ‘are. with reason believed by everyone to satisfy, -

. .these principlés. T

3.
o generally accepted methods. of inquiry. o
© The next three indicate the senmse in which members of a . -
well-ordered Society view. themselves as free and equal moral

pemhonms . .ol

‘s,

5,

A -

The pubiic;'cdnception“ of justice  .is ‘founded on.

reasonable beliefs that .have been- established ‘by fﬂ

e

of . justice (the content of which is defined by ‘'the

' principles .of the pﬁblic;dbnception)-thdt‘is,rnormally;.*ﬁl*y
- effective- (the '-desire -to.: act' - on  this'  conception
‘determings»thei:_:onduct{f9r th¢~mdstfpart);1ﬂ=**,*

:Théy,ha#é;'aha*Qieﬁ=£héﬁséi§¢s[asﬂha§ihg;h fundéméﬁté1;ﬁ'hf?

?

-.xiﬁdépeﬁdenéé,¢cn5tfain% 1-amjihdéptéd*xoﬁarucé Hunter.: - .
i l » . .‘, ;-‘_- R .‘.\\ i ' '_ "..‘, . ' . ) L ' o i

.

Y . oo ,".' " . . N ' A P - e . N ] Tt L .
I . . , ! i - B T
v . .
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pThey‘each“have,‘and.vxewlthemselveS'as having, a sense.




‘circumstances ‘of Justice that the society in question 1s’g‘

6.

£l

Conditions 7-10 describe the manner in which a well-ordered

o - 4‘2 -
aims and interests (a conception of their good) in the
name of which it is legitimate to make claims on one
another in the design of their institutions..r"?~

They each have, and view themselves as haVing, a right.
' to equal respect and consideration:in determining the

principles by which . the basic structure of their
society is to be regulated ‘

-.society is stable (and therefore feas1ble) and' the

i Ol

presumed to-operate under (such as moderate scarc1ty, etc. ).

They

which a stable society is desirable); therefore we will not,

pursue them here. Conditions 11 and 12 describe the proper

e’g free of normative content (except in the’ sense 1n

subject of the principles of Justice.“« o ;.

- .

11l.

The role’ of the principles of Justice (the public
. conception) is to assign rights. and duties . the
basic: structure of soc1ety and to specify the manner¢ "

in which:: is appropriate ' for institutions ‘to

" influénce the overall distribution of benefits and '

'”burdens.‘

12,

appropriate given this theory, or more preczsely, which of aJ'

few representati#e conceptions from the tradition of moral

The members of a well-ordered society take the basxc e
. social ‘institutions and their arrangements into. one
~~ scheme- as the primary subJect of justice (as that  to.

- which. the princip%eso of- justice are in the first

instance to- apply)

' and ‘Musgrave”,
(1974), 634*636a

' -y_arterl-

k!

The task is to establish which concepé%on of justice is most:‘

philosophy 18 thet best fit.:” Ideally we should like toi,,‘

~Ktions appearrin Rawls,"Reply to Alexander_"
" Journal of Economics, 88.
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deduce a conception of Justice directly from\'this "theory,

but ‘given the vagueness of some its component statements.

‘this would seem impossible. Rawls' proposed alternative"to
such a direct derivation is of coursé to embody what is

_expressed in the statements in ‘a hypothetical contract,,

situation that is ‘fair between the participants.. Thus we
have the description of the original position.“ The fairness
of the c1rcumstances under which an agreement 1s reached is

presumed to transfer to the principles chosen. Since these :

are to serv& .as the pr1nc1p1es of justice, we have the

-notion of ' "justice as fairness

G

wWhat sort of ‘considered'lmoraln judgments can 'Rawls

appeal to- as independent «(i e., from our judgments~of

may first note that in our day— o-day 1ives we make manyf

kinds of moral Judgments that are ostensibly distinct from .

Tfithose concerning the ba31c distribution of liberties andgd

_entitlements and whether or not and how much people ought to o

‘economic amenities.‘ We make Judgments concerning -"our
"obligation to keep promises, not to lie, not to needlessly'nl"

riharm others, etc. we make Judgments concerning 1nd1v1dua1 1,'

-f‘be punished.r And last but not least we pass- judgment onw'”'“

,‘:f'peoples s moral worth 1 e., on whether they are good evzl

;*5praiseworthy, etc.f None of these. Judgments' are' i“ any

obv1ous way concealed or reformulated Judgments of Justice. ;

'VfIt would seem, then,» that these kfhds of judgments,‘ orfj“i\

aoL R S . P S
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perhaps some ‘subset_ of them, are‘ cand1dates for . the

- independent . ‘moral support ‘Rawls needs for his background E

; b

theory.

Ravls is of course’ aware that there are many sorts of
t

: moral judgments apart from. those of Just;ce. In A Theory of

Qg_;_gg he offers a schematxc dxagram in yhxch the major

; ‘concepts .of, ethxcs‘ ere ident1f1ed as those of value (the

.good) moral worth and right‘[1091 The concept of rlght

is further cetegorxzed 1nto pr1nc1p1es govern1ng the law of
nations, those Qf justice ior social systems, and those of

natural duty and obligatxon for 1nd1v1duals. If we assume

vith Ravls thet this exhausts: the kinds of moral Judgments

- we meke concern@ng our relations thh other people, then it

e \W ,
Ii ‘8}1 or a port1on 'of those that Uare”

T§§fdisjoint from our jpdgments “of Justxce as support for hxs

background theory.35 Sign1f1cant to this dxscuss1on. is . the

"fact that Rawls tekes all of the princxples governxng the
'Qmejor ethical concepts to be derivable from the*:aiiision

‘“ﬁhproblem vrepresented hy the circumstances of the people 1n

L the origznal position. Thas 1s evidenced by the followlng

: passages-‘ fr "Nth; :4Vh ‘VITT'“ ;,

B A good person...a ‘person’ of moral worth, B
v~is someone ‘who ha§\to a: hzgher degree -

“35 Rewls' contractarien approech \cannot accomodate moral
‘judgments ‘concerning  non-persons ‘(i.e., . beings that cannot
'gfhave.reciprocal ‘eth cal . relations. with us).. Some have
o elaimed .that. his. theory is. inadequ
oo fer oxample, .Peter ' Singer, i¢
ve:gCambridge University Press. 1979 ; 68-11 o

. W
“pf‘@.@ﬁu’ Co N gf»»},m,gﬂf<» LN e

te on. this® count.¢%See
‘ Ethi

(Cambrzdge.-odf‘
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than average broadly hased features of
.~ moral character that it is rational for
"persons in the original position to want

_— 'in one another [437]. , ‘

...one ma extend the intepretation' of
the original position and think of the
‘parties ' as representatives of different
- natibns who must .choose togethér the -
fundamental principles to adjudicate.
conflicting " claims : among
states...Justice between states is
_determined ' by the principles that would
S be chosen in the original position so
| , 1nterpretéd [378] ' _
I want to say “that one conception of
Justice is more reasonable than" another,,
justifiable with respect to'it, if-
,rational persons in . the. original
position. would choose ths _Pprinciples
_over those of the other for the reple of
Justice [17] | f '

'...to establish a complete conception of n
o right, the . parties “in the “‘original
. . position are ‘to choose in a definite
. order not onlg a conception of justice
" but -also 'principles to go with each
o , major concept falling under the’ concept o
RS o - of ‘right...Thus, ~in addition to.
A ' ‘vprinciples for ‘institutions * there must
. ‘be an ‘agreement on principles for 'such |
'u‘notions - as' fairness and fidellty as
these apply to 1ndiv1duals [111] ‘ :

\,vThe full theory ‘of the good 18 not wholly deducible from the‘i'

?._orxgxnal position because 1t will in. part depend °n what,p

““each person rationally desires in the context of a long term[ﬁ"

'life plan [416-424].a However, Rawls is emphatic that ‘what'

can finalry be considered as’good fo: each individual must‘t(;

"‘}be compatible with the principles of right, which principlesﬁfif

V"are deducible from the original position._ Within' the‘;;u

i“conception of justice as fairness this is expressed by ;;f

S saying that the concept of right is prior to that of the fieﬂ

-
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good (31].37 rl _

N4
Allggf the principles éncompassing judgment§w falling

under the . major ethiéél concepts, then, aréhpresumed to be
~.éerivabie,’through the auspices of the 6rigi;§l p6!ition,
fro Réwls'ldeep'theory ofﬂhuﬁan gociepy. Thus in addition
to.t;l di@éct confirmation each set of principles obtains in
viftue. q%i its suppésed match with the relevant set of our
.considered moral judgments, jf also ‘receives indireé%
support from the jgdgments‘which dinectly confirm the other
principlgs‘jointlx derivéble from the background theofy.33
The background théory itsélf takes on the role of an
‘ultimate theory, deriving its support from the numbér and
variety of judgments it ‘entails.39 Theréfore, assuming

Rawls' ethical principles do match our: considered moral
judghents' in reflective requilibrium, they, including the
~ - C - ' . . '

37. The thin theory of the good, which Rawls uses to explain
the original contractors' preference for primary goods,
‘incorporates nothing .in the way of recognizably moral
notions. It is based entirely upon certain psychological
- lavs concerning human motivation and the standard account of
rationality employed in welfare economics. See TJ, chapter
_7gv'soodnassﬁas Rationality"”, 395-452. -
38 This assumes that judgments falling under . the moral
concegts that Rawls differentiates from that of justice are
disjoint from those subsumable under the latter concept in
the #sensé specified by Daniels' independence constraint. I

.~ will adhere to this assumption in what follows.

As noted.earlier, there are some of our moral judgments
that do not fall under the above ethical concepts, e.g.,
those concerning the treatment of animals A truely
‘ultimate ethical theory woulld account for all of our moral
_ Judgments, interpersonal ahd otherwise. Presumably, such a
-theory could not be represented in a hypothetical contract

‘hetveen mpral persons. - ‘ . T
. T~ . 4

\;
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principles of justice, would seem to merit a status akin to

- that accorded laws of nature in the empirical scienceg..

: Anothef .consequence of such a-comprehensive efhicai ]
justificatory scheme is‘ that  the backgfound theory
apparehtly meets Daniels' independence ¢onstraint. Danjels
is concerned tha£ the deep theory be constrained ' or
supported ‘by considered mdral judgments independent from
those against which théfprinciples of justice ére to be
tested. I1f Rawls' deep theory of humén society does entail
the variety of moral principles and corresponding considered
moral judgmehts he'éléims it doés, then it seems a; thouéh‘
it is confirmed bf judgments other than those of justice.
Moreover, 'the same can be said regarding any of Rawls'
proposed moral principles. When considered alone éach set
of principles is derivable from a deep ' theory that is =
constrained by considered judgmentﬁ independent from thése
agaihst which the principles in. question are to .bé

' measured. 40
,}; is important to note, however, that just because a.

Sgt of principles is derivable from the -deep theory this

40 paniels seems to have ignored or overlooked the fact that
Rawls' deep theory 1is meant to  range over principles
governifg all the major concepts of interpersonal - morality.
As such his independence constraint is construed as only
applying to Rawls' principles of justice, along -with _the
deep theory and the relevant considered judgments. See his
- schematic diagram on 88 and his remarks on the top of 90. of
"Reflective Equilibrium and Archimedean Points". T
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does not guaranteel%§g the kind‘rof status ec;orded a’
scientific_law‘of naturei 'For it may still be the case that,
these principles, or some of their derivatiue “considered :
moral judgments, are reformulet;d'as statements in the
background theory. Suppose, for example, a statement“ uere
incorporated in the background theory that was actually of
the level of generality of, say, the prxncxples of <3ust1ce.
Although perhaps 1n disguised form, this statement would
represent one.of the Judgments the deep theor} is me;nt to

explain. The judgment in question, and any of lesser

generality it might imply, would still be derivable from the

deep theory, but only because it was reiterated in that same

theory.4l And it is surely absurd”to suppose that there is

-any v'interesting‘ sense in which .a statement is lent

he !

justificatory. support solely in’ virtue of ~fts being

\

derivable from xtself A supportxng lavw or theory must -

offer nev 1nformatlon, a dxfferent or more 1nclus1ve way of,,

looking at certain pﬁenomena, than the judgments it ptrports.

Furthermore,-apart from the “obvious lack of support -

lent to “judgments dndorporeted in the deep theory in.the

.manner outlined, there‘is the;additionél question of whét

effect such a rigging of the theory might have on those of

MY

41 This assumes .that the Judgment could not be ‘derived * from‘
the deep theory once its reformulation were bmm1tted from

the latter. ' ) n N “ v

2™ 9

Mg
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its implied, judgments th t‘féll outside“the séope of the

» reiterated‘judgment(s).béﬁor exémple, suppose the principles
of justice themséives-were incorporated directly into'}the
statements of the backgro“d theory. Presunably, judgmenté
. falling under the 'prinéipl s governing the other major
ethical éqnc?pts, bejng in nbvobvfbus‘wgy derivable from tge

. principles of “justice, " still fall within the

légitimate scope- of the’ thedrY.and so would receive
\ Y s ’ o \ ' .
'something in the way of indirect justificatory support,
o : ‘ ' \\ . l. ' s l .
. However, on the . present scenario a significant portion'of

ogi fudgments ¢oncerning a promi;¥nt area of &thical enquiry

v“‘_wouid be 1left wunexplained by the deep thebry. This could

only weaken the thebry's claim ‘to being a comprehensive
3cigﬂce‘ of ethical explanation, casting it and its
\defivative principles into doubt concerning = their

| validity.42.

.

| iIn’ essénég;‘theq, §g~are‘concernédftﬁat‘one or more of
‘the‘ﬁudgments of wﬁatevér'generalitf thét‘“&re purportedly.
exp;#ineé ‘by- Rawls'_theory of'huﬁan socie;y not show up as
“reformu;atiohs_iﬁ-the~premises cf that same 'ihéOry. Mofe_

-

»
N .

42 - This recapitulates the point;made“eaflier that the fate
of any statement within a proposed system of explanation is

intimately related to- the fate of that entire system. We -

might temper that point here, however,. with the observation
that the extent to which thé status ‘of the explanatory
system in question is jeopardized is directly porportional.
to the. level. 'of - génerality of the incorporated judgment.
- This. is beécause as.the level of generality of that _judgment
becomes higher so does the volume of derivitive judgments
.that are cut adrift from the deep theory. ' "

.8
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perspicuodsly, w:gfan“say that %n terms of acceptabiliy.

éonditjdns 'for' a theory;' x,, and a statemeht’purportedly

. explained or supported by;;hatjtpeéry;by,'for_élét't:'

l.ffbr x to explain or support y for é at £ it must be
-- ~ the tase that no statement of x is made acceptable for
P .at t' solely on the basis of evidence that makes vy

. acceptable. for P at t. .

fromfkhich follows ' | ;
[ o ' . ' : ' . X
—T . 2, If a statement of x is made acceptable for P at t
‘ solely on ‘the basis of evidence that makes y
acceptable for P at ‘t, then x does not support or
explain. y for P at t.43 ~ ' .
Employing the above, let.us amend Daniel's independence
e o , 4 I ] ) v . . | ‘. 1 .‘
constraint as Jfollows: Given a sset of considered moral,

'judgments; (a); 5.§§t-of“éthical.ﬁrﬁnéipleé (as understood
~ to. épntain princibies’.gove;nihg fg;; _the major ‘ethical
_concepts), (bi;fand a re;evant background theqry,l(q); 1

‘We require  that [11 (c) bé'COnstrained :
or supported by a wide variety Jf

_ 43 Notice that this requirement does not prohibit from ‘the
supporting . theory statements -which are acceptable no matter
vhat are the particular judgments purportedly explained or

- the ‘evidence that makes:them acceptable. ' In other words,

~ the requirement does not prohibit tautologies' from' the -

. supporting- theory.  Unless one is a hard-core positivist
: there-isfno'reason\to.suppose’that;tautologies canndt play a.

“.role in .the explanatory function of a theory. A prime' -

‘—example of this in the field of ethical enquiry is found  in -
‘R. M, Hare's moral theory, which incorporates as a major °
. premise his principle of - universality. Hare claims- that
' .. this . principle is true in virtue of the logical properties

~of moral words. - It is therefore true no -matter what '

~particular ' considered moral judgments  we happen td hold.

Nevertheless, Hare contends that this principle, ‘along ' the o

‘equally ' tautologous one of prescriptivity, goes a long way
*  toward identifying‘cofrect1considered~mpral-judgments. See

‘Hare, FPreedom and Reason, (Oxford: Clarendon Press, 1961), . .

espe¢ial;y chapte;3r2+6;x

.o
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judgments from (a) and (b), each” of -

vhich is independently acceptable from

the. others, and [2] no statement in- (c) .’
. be made acceptable solely on the Dbasis
‘of evidence that makes acCeptable

judgments from (a) or (b) or, - an
judgments purportedly explained by (c).

discussion so far has revealed a more intricate,

44

and I think more complete, account of Rawls w1de reflective

equilibrium than that suggested by Daniels._

- feasibilit

variety ‘of ethical judgments at every level of generulity by‘

‘way of est

At the level of. concrete ethical encounters we . have a host‘

Apart from

Yy constraints Rawls moral system draws on a

ablishing itself as a legitimate moral sc1enceL‘ 3

]

just and
distinct class of Judgments falls under, and so 1s de?xvgplei

from,‘ principles which govern the appropriate maJor concept

- Rawls' coherentist leanings no - judgment at whatever level 1s .

taken as

Justified theory of morality 1s achieved when a reflectiveff

equilibriumm 1s reached ranging over all theoretical 1evels.1-ﬁ:

self—evzdent o; foundational.‘ Each Judgment is‘

3

obvwiously fall into (a) or (b)
part of the corpus of judgments purportedly explained by the
An ‘example might be the right 'to: wear - the.

" deep theory. o
ht is presumably derivable,. ‘

'~ colour shirt- you prefer, which ri

: from Rawls

first (liberty) princgple of justice. et

' subJect to revzsionary pressures from all other levels.

;

‘of con51dered moral Judgments that 1dent1ty right and wrong,

. of. morality. These przncxples are in turn all derivable‘

from“Rawls'- deep theory of human socxety. Conszstent with_

o

o

unJust, ' states-of-affairs. anh osten51bly‘fw

4

" 48 -The last clause is meant to cover Judgments which do not
‘but, . which are. nonethelessu :

‘A’ "
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Unfortunately for Daniels our discussxon also has shown '

'his original formulation ‘of the independence constraint to

be inadequate to the task of. ensuring ‘the validity of Rawls

principles of justice. Daniels conténds that as long as the

deep theory is constrained by considered moral judgments

that ‘are disjoint from those of Justice the principles of

‘Justice are supported by the deep theory. We now “know that'

there are a variety of moral principles apart from those of

) justice that Rawls presumes to be derivable from his".

-background theory.,‘ If these principl are to play their
| 7prescribed role in the ‘justificatory structure of Rawls
' lelde 'reflective,lequilibrium, then each set of then must be

'subject to something like Daniels' independense‘ constraint.

"',-Hovever,, each set ofr principles, -and 1ts correspondingf

: considered moral Judgments, must be more than ' 51mp1y

',_g;iggglg from the deep theory., For if they are to gain,ﬁf

'justizq‘itory support from that theory (as well .as 1end .a

; certain .amount of support to it) they must 1n addition not

Hfreappear as reformulations in its premises, as -'required 3

-

"g,by our revised independence constrant. nVInfthe next and'ﬁ

findeed violates gthenp-newi” independence constraint by'

L will think provide some . interesting observations ?‘-

concerning the nature of moral theory.

V_elof moral principles.a The ramifications of this Violationf~

¢
oy

. I

| fsfinal chapter I argue that Ravls theotY °f human s°°1ety~'i

l‘f{‘incorporating a judgment that is of the level of generality'z-
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. THE VEIL OF IGNORANCE AND RAWLS' RIGGED CONTRACT

,In this chapter I will examine'the ‘portion of Rawls'
. deep theory that he offers. as Justification for the veil of
ignorance”, whose function fis‘ to prevent the original‘
‘contractors from havzng particular knowiedge concerning the -
society_ they 1live in, their natural talents and
propensities, _and theirlindividual‘conceptionS'ofugood for
”.'themselves\[lz-léj. .I‘havehchosen this aspect of the;fdeepw
}theory ‘for two reasons. -‘First, I believe and will argue
that‘itfviolates-our revitalised 1ndependence ‘constraintr
This‘ contention, lf correct,‘is important because the veil

‘IOf*?ignoranCe represents the single most _-31gn1f1cantf

characteristic ‘of the original position. Whereas others of‘:f

1ts features perhaps could be modified or even abandoned-“n-'

| ;without seriously altering the favoured choice of theatli"

i'contractors (the principles ‘of Justice and of the other,

ff‘major ethical concepts), the veil is fundamental to that;.,t

'choice.' Rawls himself admits that W1Qhout this devzce the;

'\ybargaining problem facing the people in’ the original""

"r.posxtion would be hopelessly complicated . allowing of nopff*‘

']déterminable solution [140] This observation underlies mYV';ffx

. fisecond reason for focussing on the reasoning behind the,i:fﬁu

veil A deczszve obJection to this portion of Rawls' theorypﬁf“h”

'hvwould deal it a serious blow as presently stated.; Unlessvyef7lf-_

. -53-
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could reconstruct his . argument so as to 'circumvent ‘the ‘

L suggested pitfall, ‘we would be. forced to admit that the

,“general moral conception outlined in A Theory of Jusgice !

prresents a“ seriously flawed account ofv‘our moral - -

‘se\sibilities.‘

What, then,liigf Rawl's reasoning fér the veil"of
ignorance? K . There hare ‘two ’related yet, Significantly
different strands of argument in his book on thlS' subject.

'QThe tirst is conCisely expressed in the Sixth ~of the '

conditions that we in chapter 2 noted Rawls maintains must

P

-'be reflected in the contractors choice of prinCiples-' : ',];zr‘ ‘

W[Members of a well-ordered soc1ety] each @
have, and view: themselves as having, a
. right to equal respect and consideration .
. in: determining the’ principles by whichg
the basic structure of thgir soCiety
to be regulated. ' RRIRS

“This highly abstract right follows from the presumption,[fph
,@expressed in the fourth and fifth of the aforementioned"'

. conditions, that persons are all equally moral beings.” ThlS<fh
“ a

'fjmeans that they each have an effective sense of Justibe,‘}as R

'“vfwell ‘as’ an understanding of a conception of their good [12 ."‘”

"‘r‘;%aﬁiSi In chapter one of A Theorg of Justice we are told thatlg S

“1these considerations lead to a justification for the veil of'F;;LF

"f;ignorance. G . A
O ':'}uﬁAmong the essential features of the. o
.. < . [loriginal position] is that no.one knows - -
oo .. i his.place-in-society, his class position«ﬁ

Cer -social: status, :nor . does " anycne knowsvga i
~ his  fortune: . in the distribution of . o
- natural - ‘assets .. and - abilities, 'his .-

3intelligence, strength, and the llkE.'(‘g ‘fi°°h,f]t;/5”a



-.55 -

shall even assume’ that the. parties do

not know their concept1ons of the good

or ' their  special = psychological
,‘propensrtzes...This ensures that no one

is advantaged or disadvantaged in the

choice of principles by the outcome of

natural chance or. the - contingency of

social circumstances. Since all are
'similarly situated and no one is able to C e

desxgn principles. to favour his | -

partlcular condition, the principles of

justice are. the result of a - fair
agreement . or bargain. For given the

circumstances of the orxginal position,

the symmetry of everyone s relations to

each other, this . initial situation is

fair Dbetween' ‘individuals' ‘as moral

persons ...[12] : . C

'However valzd 1s . the claim that the veil of ignoranég""‘

prevents bargaxnxng - advantages to .ccertain ;hof thed“

‘contractors,. there is & baszc oversxght | 1nvolved ?in”‘
‘characterzzxng it"'as the un1que or best way of ensurzng_!
v‘fairness between them. Thls 1s because the cond1txon' that K

: noﬁ,‘one‘f be - unfalrly advantaged ‘.underdeterm1nes the .

-

) appropr1ate construal of the original pos1t1on., In fact, we

£

‘ need only look ‘back ‘to Rawls' own paper, "Justzce as;‘:'
‘r‘Fazrness', to f1nd a- dxfferent rend1t1on of the 1n1t1a1”sf;
v;barga1n1ng sztuation that also seems to meet th1s condxtion.wj»hﬂ

-EIn 'Justxce as Fazrness' the barga:nzng partzes are 'assumedltu

~td:‘ have full knowledge ’of each other s ‘talents .and'f1]»f

fab111t1es. , In additzon, the following conditzons *QAtéj]g,fQ

1 The contractors make deciszons on the basis ofﬁff;[_
.,,\‘enlzghtened self-interest, and are capable of. workxngjyvai;
-'out ‘the- lxkely long-term consequences  for" themselves.:j;:

. -~ and. for -others of accepting certazn 1nst1tut1ona1;q§~‘

o ﬁgarrangements.vsj : . : LT e

Loep
)
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2. They are "sufficiently equal in power and ability
guarantee that no one enJoys an unfair threat
advantage over the others. . ‘ B

3.\They have roughly similar, or at least complimentary,
needs and interests, such that . fruitful cooperation.,

.among them is possible.
4. They are . non-envious: . "the bare knowledge or
perception of the difference between  their condition
-.and that of . others 1is  not, within llmlts and in.
1tself, a sourse of great dissatzsfactxon._ S

5. The, princxples of Justice agreed to are binding for
all time. o .

| S.VAny‘agreement-on such principles'must‘be unanimous,45.
" The presumption- underliing these cdnditions‘is that each
bargaining party, cognizant of the fact that hlS lot ‘will be“p

much betQ9r in 'a cooperative scheme than in the case in

‘which he is left to fend for himself w1ll suggest and

vultimately agree to principles which he thinks everyone else .

“fis likely to accept. TVo con31derations prevent h1m from

suggesting or holding out for prxnciples that specxfically'.:

‘benefit him to the-exclusion of other peoples' ‘1nterests.
prirst, sznce the chosen principles are binding on all future :

occasions,‘it would be imprudent to insxst on pr1nc1plesu

1that benefit him under his present circumstances when hef:t'

'"r‘might find himself in a. less favourable Zituation at a later"‘

3date.45 Secondly, no one else 13, 11 ely to ‘agree_ toV.‘

\«‘5 For ~ the’ above conditions see Ravls,"'Justice as-,"

"‘~“F8irness', 170-171.- : S
.46 'Thig presumption . would be undercut if the contractors S
*‘vere to assess alternative przncxples .on. the ‘basis of -

le benefits B themselves, ‘ given ~reasonable .

fﬂfgffgewgs suggests that the contractors would likely adopt a

roject ons .of their. personal circumstances into the future.,F*’



prinéiples that benefit him exclusiéely; and since the
eventual ch01ce of princxples must be unanimous, it would be

futile to suggest 1nd1v1dua11y biased ones.

”.iWe can see that the above ~ construal ot the original
‘position‘ satisfiesl tne;_condition‘ that no one be unfairlf
"‘advantaged‘ or disadvantaged'“in* the choice of‘, ethical
principies.' Each contractor is assumed to have an: equal say
in thekdecxsion procedure, and so all "aré represented as
 free and\_equal. moral persons.': Unfortunately,'therefare -
numerous crippiing oojectionsgto the -contention that tne
contractorss in anw‘Originalv position 'so constrqeduwouldl

“ chOose the principles shggested by Rawls. “Regarding-‘the‘

prinC1p1es of Justice, for example, Robert Paul Wolff arguesltk

-that because the bargaining parties know their own talents

’”g*and abilities,u there will likely be a discrepency between!m

what the greater and lesser‘ endowed prefer‘;in ba51c ff
' distribut1ve principles. The greater endowed might opt for‘
‘a vers;on of average utilitarianism with a rider stipulatzngs“

that soc1a1 and economic pos1tions are to be filled through“'

version of the maximin ‘rule for decisxon—making under“

| .uncertainty, according to which the parties would reason. as__f"

if each "were designing a practice in which his :enemy _were -

- to assign him his place." See "Justice as Fairness”, 172 S
" But ‘as Robert Paul WOlff points out, - this assumptzon is -

inappropriate, given . that each participant has full

\knowledge of his own. and the other's: circumstances,, and 'so

is “actually’ in ‘a positzon of having relatively secure

‘knowledge regarding hzs lzkely prospects.\ See Robert .Paul

“+ Wolff, Understanding Rawl (Princeton° Princeton Unxversity[
aPress, 1977j'- R .
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competitfon,‘reasoning that‘ their superior talents will

ensure them of “the more desxrable pos1t1ons. The Iesser -

s

endowed however, mxght prefer a’ vers1on 'of the same

principle that stxpulates that the relveant posit1ons are to
. be filled by lottery, thereby 1ncreas1ng “their chances, of ,
occupying the more favourable posxtxons atrthe costof
-lowering‘ the proSpectS‘ of the“least‘ well compensated

representative‘ manrf'idltimately, the partxes w111 llkely

reach - some sort ‘of compromzse, g1ven ythe | unanlmous.'

undesirablzlty of the contract breaking down completely.
But there is no guarantee that such a compromxse would "

result in the contractors choosxng Rawls' pr1nc1ples, the’

more controvers1al of whzch prescrxbes the d1str1butxonn of"'

B

the relevant posztzons through open.and fa1r compet1t1on, S

provzded that the result&@g economlc arrangement 1s to the7

L benefzt of the least advantaged representatzve man. 47 Th1s-'

is of course Rawls celebrated dxfference pr1nc1p1e, and 1ff‘

| ' we assume that it, along with hxs prlnClple that guarantees'

h the basic liberties for all, is the best avazlable account L

of our considered judgments of Justxce, it is clear that he'

must offer another construal of the orrg1na1 pos1txon that L

is - more compatible thh 1ts choxce by the contractors.~ And :

again, 1f we assume that thxs other construal 1ncludes as an

'f- essential feature the vezl of ignorance, sa1d veil must be“

\

supported by a lzne of reasonxng distxnct from,_’or pe;haps.‘\

47 Robert Paul Wolff Qndergtgnding Ravls, | 47 51

e s S S e . : LT
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in addxtlon to, the condxtxon that no ‘one have an unfair

bargalnxng advantage.

Not

"

'SupriSingiy, then, wve find another .and disjoint .

serles of arguments for the ve11 of 1gnorance 1n A Theory of:4

Just ice.

throughout the book these arguments all centre on
| takes " to

dxstrxbutron on the not1on of moral desert

Although presented under a ;varzety of gulses

H

what Rawls

‘he the 1mpropr1ety of' basxng a system of

ﬁisv first.

attempt‘ at explalnlng; this convictzon draws him‘into‘a

discussion of the "moral arbitrariness‘ of certain of our

1nher1ted

talents and 1nc11nat10ns. ‘ G} .

-

The ex1st1ng distribution of income and°

‘wealth is, say, the cumulative effect of

prior dxstr1butlons of natural assets --
that is; natural talents and abilities
-- as these have been developed or left
unrealized, and thexr .use 'favored or

' dxsfavored . over rme social

Ucircumstances and

such . chance
contingenc:es .as - accident and .  good

fortune. Intuitively, ‘the most obvious
‘injustice: of . the system  of ' natural
"liberty is that it permits distributive:

- shares to be  improperly influenced by

Rawls ma1nta1ns that we should therefore

prznczple‘:

§..

these factors 'SO. arbi&gary from a moral

'poxnt of view [172]

oy
L ©

that null1f1es the effects 'ofu_the‘

look for

natural

. : c ! o 0o : .
LN a S X , . o ‘ L. § 0

e ol

~asserting .

economic; przncxple of*eff;cxenéy and -

\represents the:. system of natural liberty as“g
that. .a- basic structure which satisfies. the

‘in whrch all social

posxt1ons are- open - to- those who are wzlling and able to

‘ cogpete for them will’ lead to'a just distribution.
16 . . _ | o .

o v
N ' .

. See _g,

i
i
. . '
i e B g e e e . e f e g L S e o
M . . . : N X i
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lottery"[74] The veil of ignorance, wh1ch proh1b1ts

- knowledge on the part of the contractors concernxng their

inherited characteristxcs, is meant to guarantee that such a
principle is adopted. With the aid of foresight we can see

thet the above passage is a precursor of  Rawls' later

erguments concerning the illegitimacy of using the .potion of -

moral desert as a basis for the distribution of social
'goods. At least this is‘the most charitable interpretation,

N ! " ' ., ' ) - L3 L] 4 ‘““
for the passage will not stand on its own as ‘a justification

for the veil of ignorance. No lndication is given of in’

% _
what sense the prxor allotment of our natural abilities |is

erﬁgtrary” from a moral poznt of vzewW nor how the
ﬂtreditlonal conceptxOn of natural ) 11berty ‘within“ a
competitive marketplace allows distributive /shares to be
'improperly infldenced" by 1t.’ As Nozieck points out, if
-somethzng 1s morally arbitrary 51mp1y in virtue of its not

» %)

having some sort of. recognxzable moral justification, then

all sorts‘ of natural facts, the" ma;orxty of which must
inevitebly ianuence how social goods are distributed, are -
morally arpltrary. That people are rational have a certana
life span, are capeble of mutual communzcatzon, etc., ‘are i
all morally arbiirary in this sense. But prohxbiting'the.
bargaining perties from knowledge of these .sorts of factsf5

thus guaranteeing the nullificatfgn the effects of the -

" preclude thezr.;know1ng

i nqtural lottery, essentxeli& w
‘J. :

’ ggz;__gg about themselves.

choice problem of . the orig;nal posxtion unsolvable ‘and

” . — . ée!

f course would render the

=2
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ointless. 49 Therefore,.if Rawls intends to pse-vthei,notipn
of moral arbitrariness in sxnglxng out certain natural facts
that are to be excluded frqm the knowledge of the original

contractors he must be more specxfxc about why these facts“
rather than others are morally signific¢ant and why they

'should be prevented from d1rectly influenc1ng dxstr1but1ve

shares.

It‘_seems, then, that we must investzgate g Rawls
arguments concerning ‘the notion of moral desert to. get at
the real substance of h1s reasoning . for the veil of

~ignorance. There appear to be two main lines of debate On

«

this topic in his book. In the fxrst Rawls q\uempts to
- discredit the mery idea that the cqncept of moral . deserti "‘
| might form the basis for d1str1butive shares._i Ih ‘the.”
section- entltled FMoral Desert and . Leg1t1mate Expectatxons
:‘[310 315], for example, he argues that the concept of moral
desert 1s grounded on the' notlon that people should be
. rewarded accordxng to the1r 1ntr1nsxc moral worth. He then
‘contends that this idea is untenable-

«..wWhat [people] are entitled to is - not
proportional to nor dependent upon their
- moral | worth...For example, "in
- - determining wages a competitive economy
. -gives. weight ' to ‘the precept .of
contribution. But...the extent of one’s
‘contribution (estimated . by . -one's .
_marginal productivity) depends upon
supply and demand. Sqrely a ‘person's -
moral worth does not vary according to. -
how many offer,similar skills, or happen“

- 43 Nozick narghz, §§ ;g, and U;ogxa, 226—227

™
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, . to want what he can produce. No one
vt . supposes that when someone's, abilities
' are less in demand or have déteriokated
(as in the case of singers) his moral
_?esegvingness undergoes a similar shift.

311

Here Rawls may be seem as attempting to show that the

concept of moral desert is theoretically useless, tha@ lt is

."based on ill ~founded beliefs that are liable to- lead one

into inconsistencies.so Whether this reading is correct, it
‘is clear,that‘a,wholesale reJection of the concept of moral
.;desert”‘cannot by itselfiprovide adequate justificatioﬁ for
.. the ‘'veil ofv ignorance. B} .depriving the . original
l‘contractors of knowledge of their particular abilltles and
fltalents the veil virtually eliminates\ ‘the ' pOSSlbllltY of
their choos:ng principles that allow the 1n1t1al dispersal
‘of natural endowments to directly 1nfluence distributive
fshares. Rejecting ‘the concept of . moral desert however,
’yh eliminates only one line of argument that might support such
an influence as morally perm1331ble or correct. It does ggtrnp
| rule out the possibility that gthg_ grounds might be 'found”“
'"igrounds that perhaps could find expresszon in a defen51ble
M version of the original position, for allowing the natural
.lottery to play a significent role in the aistribution of
“social goods. It might be’ argued, for example, that the
:mere fact that people display different natural endowments

ot

"is mornlly indifferent, and that therefore any resulting

- ) o ) o N .
[ 3 i P & =

50 This reading was suggested to me by Wesley .Cooper.

&
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inéquali;ies should .simply be ignored in the dis;ribution of
ghemsbcial p:oduét.51 Aécordinq}y,!fhevveii should be either
el&mihated or replacedeith a ;hinngr 6%9 so the contractors
ha;e knowledge of . their pdrticdlar qabilitﬂes, with thg
consequence that .they might yell choose principles that
‘entitle people t6 just that thch‘they havé£%CQuifed through
the exercise of their natural endowments.52 'These principles
could then be vdefended notv by an aépeal id traditional
construals of the concept of moral desert, but by Sﬁowiné
| thag they would ‘Bée chosén” by‘tatiohally sﬁlf-ipferested
individnalé in a hypéthetiéal choicé situation whose saiient,
‘charactéfi;tids represént acéeptable moral ideals. queed,
if‘sﬁch a dgmgnstra;ion were successful, we might end up
with a regoﬁétituted concept of moral desert, made
phiiosophicqxly respectable thrdugh‘ the auspices. of a .
sditable" rendering ‘df: ;the _original pogitioh, énd‘ a
corfespénding Bacﬁgééund,theory; |

AN

Q

51 Ssee, for example, David Gauthier, "Justice and Natural
Endowment: Toward a Critique. of ‘Rawls' Ideological
Framework", Social Theory and Practice, 3 (1974), 15-16.
Gauthier, however, does not 'suggest ‘that the circumstances
 of the original position should therefore be altered, as I
dg below. ot e o o
52 ‘ye ‘noted in our discussion of the version of the original
position offered in "Justice as Pajrness”, in which there is
no veil of ignorance, that there is a multitude -of possible
choices that might be agreed to by the contractors. There
is no prima-facie reason to suppose that they- would not
cboose ‘principles that entitle people just to the fruits of
~ their developed natural abilities. The same would seem to
be the case with other versions of the original position in °
vhich thinner veils than ..that advocated. in ' A. Theory : .
Justice' are .incorporated, as 1long as the contractors are

alloved knowledge of tqzir«particular characteristics.

~ .
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All this shows is that the dxscredzting of one posszble‘
line of defense for a distributive process in which the

"netural lottery" plays a signxficant role cannot 'legitimize

S-the veil of ignorance, which' unconditzonally prevents theg

. contractors from sanctioning such a process. Rather, what

i

’ fis required is an argument with normative force that implies
' rthet all possible defenses for the distrxbutive ;scheme in
.\question are invaldi Such an . ergument would in effect
éstablish that it is</morally imgermiss1ble to ‘allow
distributive shares to be largely determined. by the origxnal
'Qallotment of natural endowments. With thxs in m1nd let “us

’.examine Rawls sec°nd line of argument cocerning the not1on‘

“n

‘of moral desert,; which is succinctly expressed in the
: following pessage* : f« B -
,\\
It’ seema to be one of the fixed poxnts
of our considered judgments that no one
deserves  his place in the distribution
of natural endowments, .any more than one
deserves one's initial place in society. . . -
The assertion that a man deserves ‘the
effort . to cultivate his abilities is :
equally problelmatic: for his character - U
depends in large part upon fortunate . - d
family and social circumstances for x
. .vhich "he can claim no credit. Thus the
~ more advantaged - represemtdtive = mam
.cannot  say - that he deserves ‘and
therefore "has right to a system - of
"' cooperation . in which he is permitted to
acquire benefits-in ways. .which . do. not
contribute -to . the. welfare ‘of others.
There_is no basis for this claim. - [104]

We can see that Rawls is here offering an argument with

normative force as justification for the - veil, of.
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ignorance.53'in fact he. isrmaking a'direct appeal to wnet he “
___takes to.be a firm moral convxction on the reader S part inf"
framing that argument.l No one has a right to the exclusive'
'“‘benefit of his. natural endowments because the only instance
. in which he could legitimately claim tnat right, viz., _that
. in which‘wne desérves his ° natural abilities and- social
'position,lis ‘morally'~untenable. The veil of 1gnorancei
prevents the original contractors from choosing principles
- ~that would grant the right 1n question, and 'is therefore
justified ' Curiously, this line would seem to suggest that
if we dld deserve our. inherited qualities, we would have the
4right ‘to rexploit - them for our own benefit. Tnisbflatly-
,contradicts the theme of the argument “we .just finished'
explofing, ‘which is tﬁht the very notion of moral desert is
unintelligible. Be that as it may, the argument we are 'nov"
'considering .contains ‘a non—seggitur. - Rawls claims, nog

implaus:bly I think, that no one deserves his inherited :_

o

'53 This might seem a contentious point . given Rawls claime
that the above ‘passage."is - merely a clarification of the
nature of his difference principle. See TJ, 104.° - However,

.on 15 he clear1¥ refers to the alleged illegitimacy of
‘natural desert claimg as part of. 'the reasoning for the
description of the original position. ' Also, on 310- -315.he -

defends his proposed principles of justice’ on ‘'the grounds -

‘that they do. not reward people .on. the: basis of- their‘_t;
inherited endowments (see ' especially 311). ' .Since ' -all .-
- arguments for the principles of justice are properly Viewedg'dv
. as deductions from .the ' circumstances of . the . original,_u}

. Position (apart - from the principles' match - with™ our =
- consideréd moral judgments), the moral udgment that ‘people -
should not reap' the exclusive benef t of their. inherited.

. endowments must also. be. ‘regarded as . a: defense ‘of :the -

. description of the original position, and specifically of -
‘the veil of 1gnorance.5 s ST T T
H S } . . A
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endownents.. It does not follow, however, that no ‘one
deserves and therefore has a right to a system of
' cooperation in which he can exploit his natural gifts .in
ways which’ do not contribute toﬂthe velfare of, others. ‘This
would only be the case if the basis on which someone may - - be
| said to deservelsomething must itself be‘deserved..‘But‘this ‘
"is'notfnornally‘how desert c1aims'work{ 'ﬁhen we say. that

‘,the -poor deserve . our help we do so not because ve believe‘l
that they. deserve to be poor. Nor does the Marxist ‘slogan,“
."to - @ach according to his need" ‘depend upon a convxctign
that certain people deserve to be in need. ‘The point (is
that- rather than step into an 1nf1nite regress in desert
claims it is customary to stop at a certain characteristic
'.or group of characteristics that 1s thought to be morallyw
v"relevent and proclaim it a prerequisite 81mglic1ter« for"L

.legitimate claims.“ Thus ‘the poor are said to deserve our

ﬂi’;help, not because they g_____g to be poor, but because they

‘g_fggg poor. | Rawls employs the same type of reasoning 1n *,f

"‘farguing that people are. entitled to equal considerataon in

'gthe design of their societal 1nstitutions on. the bas;s of

':‘n their capacity to be moral persons [504-512]. “This "range'

"_property is not presumed to be deserved It 1s merely.””*“

Cg %

’~f:someth1ng which all or most people possess and wﬁlch Rawlsf@7r4”

‘};7be1ieves is a reasonable characteristic in v1rtue of whichi,""‘

3“fgrthey can be said to be entitledqto equality in the design of.\‘5'.

PR PR

COAE



their institutions.54.

AWe seen, then, to have caught Rawls once . more inv,an
inconsistency. Moreover, there is another reason why‘the
present argument cannot‘establish the validity of the veili:'

‘ofi‘ignoranCe.h, For Rawls ‘has again pursued a line that at

- best could establish only that one p0581ble defense for a
' distributive process in which the" natural lottery plays a
direct role is incorrect. Even if the conviction that . he
'Zappeﬂls. to did_ imply vthat _no one dege es (i.e.,_in the
"traditional sense of deservé) the exclusive-benefit’ of hi%
,natural endowments Lthere' are"lihely Other possiblejﬁgial‘

‘defenses for the. distributive progess in question, as we

" have indicated above. 1t appears therefore, that we must“”“

»

',cqntinue ourﬂsearch in Rawls book for an argument that’

o concluSively 'establishes the direct influenczng of

y

‘distributive shares by the prior allocation of natural »

| iendowments as- morally impermiSSible. f. j'«“ = ‘Ff?~
. . . . T N ‘*\

Iobelieve that Ravls employs just such an argument but{,,.

.‘_to prepare the ground for ‘my.. suggestion we must first

"conSider what he has to say about the origins of the needr”y'
;,;for a theory of justice., In chapter one he Says.l‘~’J‘ﬂ”,j6hfff

‘:ﬁ?Let us | assume, to . fix ideas, that.wt

" 'society -~ .is “ a . ‘more r  less. . .
L self-sufficient association of persons.’ - .o
» K_vho in their relations to one another;,ffua;.é ‘

i
DN

”*~f54 In my brief analysis of: desert claims 1 mainly follow Leslﬁff

*5YHolborow in  his' "Desert,. Inequality, .. and’ I"j“Stice'
: hilosoghy, vol.. 50 (1975), especially 160-161. S




S reco nize certain rules of: conduct .as
, . bind?ng “and who for the most part act in .
B accordance  with  them...A set of
_ ppinciples is °required for ' choosing

. among the’ various social arrangements
TR which  determine - [thel] - division of

.~ . advantages and for - und!iwriting an
~agreement on. the proper. distributive’
‘shares. = These principles ' are the
:principles of justice: they provide -a
'way of assigning rights and duties in -

the basic institutions of  society and

‘they define the appropriate distribution
_of .the benefits and burdens of soc1a1

cooperation.- [4] ‘

Those of a Lockean persuaSion might think it strange that a

'theory "o justice should begin with the problem of .
distributing the products of socaal cooperation, for such "a

',theory has nothing to say about the instance in which

N

'isomeone has acquired certain goods or a means of sustananceﬂ

‘,solely through his own eforts. Nozick for example, thinks |

At pertinent that we consider e scenario in which there are |

"'”ten Robinson Crusoes,‘-each working alone for a number of :

years on separate islands, who discover the xexistence of»f‘

”each other and the state of their different holdings by

"umeans of conveniently revealed radio transmitters.55 Nozick

'LIcontends that despite any claimsasome of the less well off_-, i'

'.'men might make on the others it is perfectly clear that eachl»?:if

'“‘jfis entitled only to that which he has acquired soley throughffljag

: 9;;his own efforts.{ He then asks an interesting questionif‘ .

';‘fconcerning Views such as Rawls'ﬂ in which Justice begins’“i’

_ﬂﬁ'gwith the proper distribution of the total social product.h )
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How does social . cooperation - change.
~ things so that ' the same entitlement -
principles’ that apply - to. the
noncooperat1ve cases become 1napbl1cable
or inagproprzate to cooperativé ohes?
-..It ‘might- be sazd that . one ' cannot
A ,'disentangle - the contributions‘{ of
'+ distinct individuals who - cooperate;
‘ everything is everyone's joint. product..
- on thls Jo1nt product, or ‘on any port1on
of it, each person plausibly will make
claims of equal strength;  all -have an.
equally good claim, or at any rate no
person has a 'distinctly better -claim .-
than any other. Somehow (this line of
thought continues), it must be 'decided
"how this total. product of joint social
cooperation  (to which indxvidual 3
entitlements do . . _.not - apply . "
‘dlfferentxally) .is to be d1v1ded ups:’
this is the problem of dlstrzbutive
‘Justzce. P .

Noz:ck goes on to po1nt out that g1ven the very
precepts of Rawls posztxon the contentxon ‘that 1nd1v1dua1.r

contrzbut:ons cannot be dxsentangled from the Joint social '

effort 1s untenable. j For Rawls d1f£erence pr1nc1pleu'.'

‘requxres that 1nequa11t1es are Justzfied only 1£ they servexw

o raxse,;ﬁthe expectatzons - of the 'least advantaged‘ftl'

f';»representatzve man in, soc:ety,“ so .long as. without these'.g'

1nequa11tzes his prospects would be even lower. Part ofithe§"

: very reason for allowang such ‘1nequalzt1es ‘1s so as to}%gn

provxde 1ncent1ves for the more talented*to do things whxch‘Vi‘

“’1mprove the long-term prospects of the less well endowed‘{l‘l

[188] But th1s can only be’ accomplished if it is known forg

whom to provxde the 1ncentives and whether or not thef%‘;ii
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" resulting incremental gain to ' the joint . social  product
offsets ‘the’ ekpenditutes  répresen;ed by the‘incehtivés;
This of:coufSQupreéupposes that‘inﬁividuai\cqntributions to’

. the 'social éffott‘gan’to some degree be identified.57

‘,"ZSupprinQV f¢r‘fthé. ggmentthqtvnawls would. agree with _

.szick‘s'conténtiOn that pebplé,are‘entit1§d to'.tbat "which '

”1!§§;hgy;haveg#i@ed so1e1y throughthéib own efforfs,lﬁhich the .

;f*kobinSqn,CrQSoe scenario is meant to»iilustrate;_‘hqw could
" he respond ‘to  Nozick's 'challehge that since individual
L ] ' R o

.. contributions can be identified .the. principles of .SOCiaI\;'

: jﬁsﬁice“shoﬁ}d'mgrei&.éxtrapdlate!on‘thq,thémé of individual

' entiélemeﬁié@w;As,ifnprbmpfed byothié‘chaiiehgefRawls,‘in_.a“

post-Theory of Justigé paper, writes that. ..
i, A . theory -of . justice cannot take
Co [individualé!]:final-aims‘gnd'jntereSts,ju
' their attitude to themselves  ard ‘their.
life, 'as.'given. Everyone recognizes
., . that ‘the form. of society effects .its
e members 'and” determines in large part the
..~ 'kind of persons they want to be as 'well
© ,as the: kind of persons they are...Nor ~
- similarly, ‘can we view:  their . abilities -
 and talents as fixed natural gifts, even
~if -'there  is - an - -important . genetic
“. . - "component. These abilities and talents =
... %. & . cannot come 'to -fruition apatrt . . from
Vo sociabfaconditions;tgndtas;:ealized’they“‘
.- © always take but “one .of ‘many. possible. . -
oyie; forms...So. ‘not’ only -our final ends and =
e .hoges‘ for -ourselves -'but "our . realized =~
.- abilities”'and 'talents. reflect, to a .
©" " large.degree, our personal - history, .
- opportunities, . and  :social .position. -
””Whhtiweimight$havbsbeen~hﬁdnthesgé;hings,

‘t

7. . been diferent, ve cannot knov. .

State, and Utopia, 188-189. =~ °
lasic - Structure as: Subject®, American o . .
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Weﬂcgpﬁsee that Rawls has -taken NOZick' ' cOnjecturing a'h

giant step further. Apart from the-indiVidual effort‘each

“puts toward‘the total social product, there is the ‘further

question of what portion of an- indiVidual s actual abilities

can properly be Viewed as his onlg ‘ Rawls claims that g ne

of the talents people display wzthin a soc1al setting, nor ' -

their very personalities, .can be described as theirs by

'-.nature. It is unclear, howeVer, what we are to conclude'

from this. Are we to follow Nozick's suggestion and suppose :

that this further entangling of indiVidual contributions
e

 entails that everyone has by default an equal claim on the

joint social product? For an answer to - this question we ‘

must return_to the first chapter of A Theorx of Justice.
‘The . -

. everyone's. well-being depends. - on a :

. .Sgheme of cooperation without which no- L
orle could have a satisfactory life, the . "

- djvision of advantages should be’ such as -

- %o -draw forth the Willin? ‘cooperation of

- ' everyone taking part 'in it, including

V.those less well situated. Yet this can e

. be’ expected only if reasonable terms are Sy
_proposed. The _two . principles = [of Lo
"justice] ‘mentioned seem to be a- fair U PR
_agreement. on the basis  of . which those . = -
. better endowed, or  more .fortunate in
their social position...could expect the =~ %
-~ willing cooperation ‘of others when. some o

. workable scheme is a necessary—condition_ .

.- of the welfare of all. Once we decide:
to look for a conception of justice that
‘nullifies . the. accidents ~of natural

intuitive idea is that. since

=S

g-endowment and the contingencies of -
" :social circumstances as counters in the ' P
"quest for political “ and enonomic.,“\‘ !

) . C .;\
' ~,\

.. Philosophical 'Ou ‘, 14 (1977), 160. . Por &n expliCit |
discussion of the social. contribution to our talents and

personalities ‘see’ _g, 104. N
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advantage} ve arehl'led_: té ' these
principles. .They éxpress the result of
leaving aside those aspects of ‘the

social world that seem arbitrary ‘form
1 the moral point of view. [15] e

Rawls 1s not here claiming that there is or could be a
” genuinely voluntary agreement among society s members to

partxczpate 1n a scheme of' cooperation. To be sure it is

r

“”fpone of his concerns to establish that a stable: socxety is

_one in which everyone accépts and knows that others accept.

the same conception of Justice [453- 454] But yas his

'comments quoted above concerning the social contribution to ,

ourwpersonal characteristics 1nd1cate,‘ whether‘ wek should
take part in society itself 1s not a matter of choice.  We
are already participants and to some degree products of our,

© social enVironment,‘ ‘any. questions concerning whether we"'

| agreed to. accept its. influence or could voluntarily return

'l‘to a prepolitical state are therefore spurious.59 Rawls 1s '

"rather saying that 31nce the pursuit of person si.
‘;well-being necessarily involves the cooperation of others,
‘,society as a vh le has a right to compensatory benefits.

‘“This‘ is just o say that society has a legitimate Clalm to.‘

‘.at least a portion of the social goods produced through hlS ”‘p

}labour. Extrapolating, ve may say that since the ind1v1dualf"fl"

talents and abilities that have accrued to. different persons |
fyhave been 'shaped' or. brought to fruition' through the

,:;5,59 A fact that “is reflected in the original contractorS»muf
- presumption ‘that their meinbership in’ 'society is given. ' ‘See
«-;;‘,;_Rawls, ""rhe Basic Structure as Subject" '~.l__62. LT
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cooperation of others, society has a right to view these

'_ talents as soc1a1 assets' to be used for the common good 60
Rawls theory of' justice does not therefore, rest on the
: assumptxon \that through default all have a equal c" , tof"*v

v

the Joxnt so&?%lrproduct but on tﬂe more spec’fxc
clazm that may be - expressed as follow3° It ought. to be the:ed
"Y;f case that those of ‘an 1nd1v1dual s endowments that have beenh\f
acqu1red or ' developed through soc1a4 cooperatxon be'

hfexploited 1n ways whith.benefxt society as a whole.§1

¢ +

. .eége we have.the basis of an argument of the form we /
earlier established as bexng necessary to ‘an ?deguate <>
o (\\’ s
defensefof the veil of 1gnorance. Sznce people s soc1ally-v‘

developed talents and ab111t1es ought to be employed 1n such“"'
a manner as to further the - &ommon good 1t is morally

1mpermxsszble that they should exc1u51vely enJoy that wh1eh 0

£

they have acquxred through the use of these same‘ ab111t1esf’

&

the cla1m 50013t¥ has on People S en owments\the contractors o

“l@"mmst be prevented from choos1ng princ:ples that allow the :‘“;

Put rn~terms of the or191nal pos1t§;n we' may say that ngen'

netural . or perhaps better, the soczal lottery,, fremt

50 “on the notion of viewing. natural attrzbutes as soc1a1 ort .
common assets see’ I, 101-102 107~108. TR o
This might offer Rawls a response to Nozick's clalm thatﬁb*V'
1t ‘is-obvious that each of 'his. Robinson Crusoes is entitled;
~to-just that' whxch he. has- acqutred through: his own  efforts.
“Rawls . ‘could " perhaps rejoin -that.if all of ‘the stranded men . ', -
‘wére formerly of - the .game’ society theh their. ab1lit1es,*»andg';;3_
therefore g thexr ; hold“ngs, are to some extent publxc}['J;t
property.J‘ x St o , ‘ R R L
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' directly influencing distributive shares. By depriving the
. | N o : . L
contractors of knowledge of their particular endowments the

~ veil ensures that they will not choose such principles.
P

Indeed it virtually guarantees that their.choice will in

some sense require people's abilities to be harnessed for

r
Ve s

-

;the common good of society. .kﬂ

/ { tg :
L o SR . .
Of course however blausible this line of justification
o \
for the veil of ignorance 1is it must still meet our

. independencéi constraint. In chapter tvo we stated this
b ' \l )

constraint as follows: Given a set: of considered moral
"judgments, La); a set of ethical principles, (b); and a

relevant background theory, (c);

We require that [l] (c) be constrained
‘ or supported a wide variety ofy, - ',
L . judgments from (a and (R), eacch of . \\
T - which is acceptable indendently from the
N others, and [2] no statement in‘ (c) be
. made acceptable solely on the basis of
' evidence that ‘makes acceptable judgments
'{rom (a) or “(b) or an Judgments
purportedly explained by (ET?

*.1t:on [2} 1let us con51der Rawls'-

+

B8 statement -of the general conception of justice of which h:;/,

With respect to. co

“two principlesuare a special case. ¢

’

‘%r4=3-'“ N . ]
LR S ALl ‘social values--liberty and
“:1 R " oppoftunity, income and wealth, and the
Coo %ot o bases - of  self-respect--are to . be
"o .. 7 distributed equally unless the unequal . e
U - -~ - distribution of any, or all, of : these T
ST L valuea is to everyone s advantage £62}." - v

I believe it caw be shown that this ' general conceptxon of
justice- is esse tially equivalent to the. convictibn we have

f;*;gd, attributed to Favis as justification for the vexl of
A“ ; o ] .

BN A . .
. R R T e e - . .
L SR : . . . [ -
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ignorance. This is a significant claim for if it ié true
Rawls‘ would seem to have flag:antly violated the second
condition of og? indepeﬁﬁen&e constrant. For it would be
the case 'that the underlying éoncep;ion of justice that

yields his two more celgbrated' principles is merely a

reformulation of a.premise in his backgroundltheory.62

To start with we should note why it 1is that the

exp?éssionFQI‘Rawls' general conception of justice cited

above -does not admit of “a ready translation into the
convictioh we have identified as Rawls' defense for the

veil. The first problem is that the general conception
a .

' specifies 'social values as the goods that are to be

distributed in a certain manner. Conversely, the qonvictioﬁ
we have been COnSiderin requires only that all of our |
(socially influenced) t§;ents and'abilities be exploited for
the common good, implying.that~ everzthing  we enjoy as. a
result of the exercising of our endowménts must be
distributed so that everyone wi{l“beneflt.\» But this Qill

surely include certain goods that we normally think of as h

- - - . A v ¢ - . . . Q.
falling outside the category of social goods. A case in

point might “be my ability t® touch my nose Qithfthé tip of

62 - There are problems with identifying such a‘reformulation
as a violation of the independence constraint that- I will
leave until' the end of this section to explore. Let it
suffice for now ‘to note -that it is unclear - whether a

. principle of distribution that actually only represents an

early stage in. the calculations of the original cdhtractors
should be required to meet an independence constraint. p
A . B . '

- N , .

{

4 . - .
o

K
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my tongue. This'talent is at least partially a result of
historical social contingencies, but seems an unlikely
candidate for a social value. Rawls acknow;edges such cases
.in distinguishing between»social and natural primary goods.‘
In{jgeneral primary goods are‘ things eVery rational
" individual is presumed to want [62] With more of these
goods people can in most cases be assured of a better chance
aof securing their ends, pwhatever they may ‘be [92] ‘The
primacy social goods are publicly distrxbutable advantages
such as rights and libe;ties, power and.opportunxty, income
and wealth [92]." The orimaty natural goods are things 1like
health and vigor, intelligence_end imagination; "although
their possession is influenced by the basi '_st ucture,they
are not so directiy under its contro} [Gzi?;z;;z;umably, it
.naturai goods !gggl directly tcontrollabie by the basic
structure, they. ,would- be subject to Rawls general
conception ofijustice: Indeed if such goods were publicly

~ distributable” they would just be social goods. But tnis

mehns that Rawls' genefal conception is essentially not at.
variance _with‘ftééﬂggﬁviction under discussion on the issue
of whidh\goodsdare'to be distributed in a certain way. For
the _one reasonable interpretation of that conviction would

have it that only those of our ‘endowments that can__be

' ‘exoloited for the common good, i.e, those which can be

| employed in the production of ;ggi_;__g;ggg should be
utilized.' All that is in question is whxch of our ab111t1es



p

' inte ‘
'i'of nuturing natural abilities could and shouldibe, employed

. "The Perfectly ~ Just SOCiBt{', L
- Phenomenological Research, vol. 38 (1977). = . e e
For a . discussion of the concept. of representative men in 4@? L
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can be enlisted in the manner described.®3

There is another problem,(;;wever, tht concerns the

’ .
stipulation 1in "Rawls' 'general concépgioh'of justice that

social goods arento‘be'diStributédléggallz unless én unequal
@iétribution Qill behefit evgryone: Thé mo;al»conviction we
havg been considering makes no such stipulgtiqn. It

requires only that all of society's members benefit\frdm the

distribution,of social goods. To facilitate a more .precise

compa;iSon between the two prgscriptions, let us assume, .as'
does Rawls, that the relevant sense in which society as a
whole can be said té‘behefft,from a particular distribution
is that in which the advantage of the least wglly off
representative‘manfis secured. 64 Aécording to Rawls there is
one mo;her natural :sense of the 'phrase "to everyone's

advantage”, which can be'exp:éssed as ‘that which is required

by the. economic principle'of;efficienéy’aS' applfed to the

"  basic structure of sogie§§ [65-71]. .However, the

63 Rawls points out that since his principles of justice

-* require that society benefit from the prior distribution of
- natural talents and abilities the question arises as to

whether » eugenic policies should be adopted to ensure that
people have greater natural ' assets. He conjectures that
given an upper bound on abilities we might eventually
achieve a society in which people have the greatest equal
11he§§y and ' the greatest -equal talent [108]; For an_
resting discussion of the extent to which ' social  means

in an ideal and perfectly just society see Wesley E. Cooper,

‘Philosophy :;and

society see TJ, 95-100. N .
. ety AR
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ﬂinterpretationgof his general‘conception'of' justice that
focusses “on the expectations’ of the least well off
representative' man in society is favoured because it
constitutes the maximin solution to the choice problem of
. the original contractors [152 158], and because it
rebresents'-a"»conception of Justice that is compatible w1th
"the formalvconditions of publicity\and finality (rendering ‘
Hit a stab ble conception)[l75 183] Concerning a similar
interpretation of the claim we have attributed to Rawls as a ‘
defense for the veil of ignorance, we will recall that it is
: based on the convxction ‘that the d1v1sion of advantaqges
.-shoulc be ' such as to elicit{the willing cooperation'of”g;;
nenbers of,society,-including.those less well situated. It
is obvious,‘first of all, that a distributive princible that
requires that the pattern of social allocation benefit the
least advantaged representative man furthers the interests
of those less ‘well favoured., But it also can be Justified'
_to the better endoved on the grounds that they will gain
‘special advantages in the form of incentives to 1mprove ‘the

1ot of ‘those worse off, vhich. advantages could not be - fairly

S gained except through the willing cooperation of that same

group.55 If to this ve add the assumption that in a. SOClety '

“governed by such a distributive principle raising the

[

. 65" see .TJ, 103, vhere Rawls offers a similar argument in
defense of the version’ of his difference principle that-
focusses on the- prospects of the least vell advantaged
_representativeiman.-~ [

Pe—
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expectations‘of the~lea3t advantagedjman accordingiy ra1ses
everyone's prospeots (this assumes that chainfoonnectiveness
"‘and olose—knitneSS hold [80-83]),‘then the‘prescription that
the the division 'of ~sqcial advantages should benefit the
;least advantaged representat1ve man seems a natural enough‘
1nterpretatzon of the clarm that socxally influenced‘,
.abxlxtxes and- talents should be exploited for - ‘the common

. good.

-

The'task, therefore, is to identxfy the sxtuation(s) in
which('there is no alternatlve to_ a system of ,gggg;‘
distribution\'that will 1ncrease the.prospects‘of thejleastv
advantaged man, in whzch case ﬁawls" general fc0nception,
presumably in contrad1st1nctlon to’our otherld1str1but1ve-ﬂ
princip;e,e will require - that the 'system . of ° equal

‘distribution"‘ohtain;"f Only then will we ‘have a ;clear
understandzng ‘of how the two prescrzpt1ons differ . in their
requzrements.‘ It is immedxately apparent however, that thep}
state-of-affa1rs just descrzbed would be very rare. For in
‘any society in which there is a discrepanoey in the degree
to which different people are advantaged by their naturaled"
endowments there 1s/always a possible alternatxve system ofp‘“‘{.-
\dzstr1bution 1n"w.ich the eXPectations of th. least{f;f;‘

R s _ e
,.advantaged represenative man are greater than that,in;a¢

condxtzon of distrzbufive equality.55 Such a systemv wiff_f

&£ o \. e ', [ RSN . ‘. pho '~,- ‘\ ~.»‘hvn.!‘ [
»,_,,r,-. - ;«4, 5

66 Unless, of ‘course, the expenditure represented hylw
pincentives for the well endowed is more costly than he-
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offer incentives to the betterlendowed to'produce conditions“
that :raisé the. expectations of those less well off. These -
incentives will increase the- prospects of - the better endowed‘

3J'g above ;those of the less priv11edged,‘but.this,is a necessary:
| inequality if the posxtion of ‘the least'\nadvantaged_
representativé ‘man is to' be '1mproved Indeed even ‘in a
condition of equality concerning the extent to which people

: are advantaged by their natural endowments there will be an
alternative system -of distribution that benefits everyone,‘
long ‘as it is possible to 1mprove the hatural assets of

’all or any of the members ‘of socxety.57 If we continue thls
line of. reasoning it becomes apparent that the only instance
in which incentives cannpt be employed so as to raise 'the
expectations '0of, the 1least well off representative ‘man is
that in which all members of society have the greatest egg ‘
talents..w We can imagine such a state-of affairs resulting
from a consistent application over a number of generations

of a policy, of genetic engineering geared toward endowing‘ﬂ

people wrth greater natural assets. In .such a society there -

LA would be no need for: inequalities arranged so as to maximize, i

i | .
the expectations of x representative man, for he will
T ;Y , S e e

LS

. 0

: *}:resulting incremental gain " ¥&  the _least advantagedif?lm"x

ory: advantages..e,at

, dedto’ to
iithou receiving com , » .
is ar progres ion in the;?f

6 Ase~CoOper ‘puts;’’
L requirements> of{idea;fpo
'&wgin which

representative an, - or “the .imore well - ‘endowed " ‘can . beh;‘-iiﬁ
). WC : th ir. capacity for ' the .common good‘<"1-'

he 51tuation;fw‘§@f
- See. . . i
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already have been endowed w1th the greatest posszble naturalﬁ'
talents.__ But then 1n thls sxtuatxon, which: 1s the _gly one<w
E in whxch the equality rxder in Rawls general conception’ of.
justice comes in to play, the two prescriptions we have been“
d1scuss1ng will be 1n perfect accord in the1r requxrements,
For the preva1l1ng condatxon in whlch all are haximally‘ahd
equally well endowed would just be to the advantage" of the:ﬁ
least"iwell off representative man, who 'would in effect be -
_;x and all of the representatzve men in socxety:

We have shown, therefore, that the conv1ctzon .we '’ have
desxgnated as Rawls Just1f1cat1on for the veil of ‘ignorance

' and the general conceptxon of Just1ce that he claims would,‘

- be chosen by the or1gxna1 contractors are essent1ally the

same in all relevant respects. For we have establxsed [l]‘.u'

that they both sxngle out soc1al oods, whatever they turn

' out to be, as the proper subject of dxstrzbutxve prxnc1ples o

. of Justxce, and [2]) - that under the only c1rcumstances 1n'e

whlch there is a grzma facie possibzlzty that they mxght'q o

prescribe dlfferently they 1n fact requlre that the sameif

dlstrlbutxve pattern prevaxl.- Thxs 1s a s1gnif1cant, for 1t‘ y_

o

entaxls that the general moral prlnczple that 1s yielded by*»°qr

the orzgznal p051txon 1s actually reformulated as‘(hangiﬁfﬁ

essentxal premzse in the backgroung theory that determxnesfffﬂﬂ

'“c whzch cond1t1ons are’ to hold in that same theoretlcal.iT{?
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It might be obJected however, that the ‘above does not
:conclusively ‘ establish - that  Ravls has. v1olated the .
. ‘independence constraint.. For the[second condition of ~that."'
\constraint, which is ' the one ve are most‘concerned~with
basically requires that none of the Judgments‘ of 'whatever
{Benerality that ‘are explaxned or supported by the deep ‘,’
theory show up as reformulations in the premises of the same |
'theory.n. waever,' the .obJection‘continues, Bayls ‘general
COnception'of justice,’whichuwe‘have shown to 'béf virtually
‘1dent1ca1 to the reasoning behind the veil of 1gnorance, is 1?ﬂ
7,~not part of the body of Judgments the deep theory ' meant
to explain.~ {,It 'is'rasher merely a stage in the-
deliberations of the original contractors, who eventually—
N arrive at a much more Sp&lelC conception, which s composed
| "of two very specific principles.v, This ;cqnception, ”the“
oy ;objectzon concludes, 1s the one we are to measure against
f,'our conszdered Judgments of justice. It 1s therefore thlS "
,ngconception'vthat ve should attend to 1f we/are to uncover 3 t
¥

. ngnuine violation of the 1ndependence constraint.\\;i_;..:'u

A 4

B 3

"j'}Tov_repiy;rto‘thisacpjeCtion7itfis;necessary tofetaminegfff“h

£ | stablished at the beginning of this chapter that the

il\of 1gnorance, -as opposed to some:of ‘the . other . aspects

of..-the original posxtion, is necessary to: the .contractors'

' arr,vzng at a. determinate solutiﬁn_to ‘their choice’ prroblem. X

-.This ' in . 'turn entails ' that inclusion of ‘the veil is = /.

‘tessential to the derivation:of both his - general conceptzon :
d.his tvo more: specialized pﬁznciples of Justice. S |

‘ ”':‘ve
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o . .
,‘Rawls notion of '1dea1" . S oppésed to' nonideal" political

" a
[ y

P

\ .[246].‘ Departure from the 1deal conception of Justice, .~}

~is the fundamental part of the theory of Justice. ‘This view" "’

do not permit 1ts adoption,‘and that the nonideal conceptionft“l‘

'itheﬁ 1dea1 conceptionirepresents the 1ong-term tendancy of a,H

theory.. In the section of hxs book entr}led 'The apioqgty

o

of Liberty Defined' he s%¥3°

@The intuitive idea is to . split the
theory of justice into two . parts., The
first or ideal part assumes strict

.compliance and works oy the princxples
that characterize a wel®-ordered soci ety
under favourable - circumstances. It
develops the conception of a perfectfly
just - “basic ‘Structure.. and  the
corresponding duties and obligations. of
persons under the. fixed constraints of

- human life. My main ‘“concern is this.
part of the theorz "Nonideal theory,
the second part, is worked out after .an
ideal conception. of 'justice . has been
thosen:' only. .then . do . the parties ask

' which principles to adopt under- less

’. happy conditions. L , .‘v,l

A’?

As this passage 1nd1cates, Rawls believes that 1deal theorys_‘;

is based on hls‘ conv1ction that isolating the prominent ﬂ”
features of an 1dea1 and perfectly Just soc1ety will provxde
a standard against which we can meaSure the relative Justice

of socxeties‘ operating under less favourable condxtions _

which ';is represented by Rawls': two lexically-ordered ]

principles [62 151 245, 303], 1s Justified to the extent

that it can be shown that the material conditions of soc1ety

that is to supplant 1t, Rawls general conception [63-64 f'

247,3303], pro?ide“ for 1ts eventual ascension. In this wayﬁ:'




| o ga -
: F‘#t‘.ié_ obvidﬁs ,at":his‘ Qoint  that' Rawls\ifgenefal
) ]f;fconceptidn is more that just_ta5" ihi§ia1 ‘stage _in the
lydeliberéﬁiohs ot‘the origihailéonéractorsL‘ $or it is meant
. as ‘§  n§rmati§é‘first brinciplewhen,gircumé;éhceS'a;e-ieSS‘
f'thaﬁ ideaiﬁ,JItS'significﬁnce ‘gpes‘ beyohdt thi;, ﬁo&éver;
,fﬁecaﬁse .§3  noted eérlie: Réwléf two principles themse}ves‘ .
'qre a Speéiai‘caséﬁpf the gghetaifconcéptiQh,:to"bé‘ upheld

' only when . circumstances permit. Viewed in this manner we

" can seé that the gehéral”éon;eptipn is the 'basic normative

compéﬁénF “.gff#ghe‘fchofée qf'lthef“brigihailcont:actors,
.gé;e#ali#§n§16§erﬂbqﬁh  1&¢81"énd‘gdnideéi:,éifcumsgances.
Wh;ch"inte:p:e£5ti6n offthi;}conCeptiqn is»appfopriété‘tga

v'P??iicular sqciety”is7com§1étely.#iréumétéhce-dgpeﬁdené;59

4

) ‘ﬁstThe:factﬁthat»the@Specificlferm‘thé]general*conception;is  o
. ~to _take'is:circumstance-dependent poses, I think, a dilemma
- - regarding how Rawls' 'is to construe the constraints "on the -
" knowledge - 'of the original contractors.. On the one hand,-if .~
. «the contractors are to know thatideal conditions obtain .in.
.~ .their society, which . is theinterpretation. Rawls usually -
favours [152, 145, 245f, 542], they might 'well choose. . his .
"-two specialized principles,'but they will have no motivation . =
. . to’establish a general conception of justice 'for societies . =
©.. . ‘that  operate under less favourable conditions. . Since their .. =
77 well-being,“and -that of ;their  immediaté ~“descendants, ' .will <« .
.. have: been secured, they vill be indifferent .as to the design
v "ofthe'bagic institutions:'of less fortunate societies. On. ', .~
... the:.other hand, if the contractors have no knowledge of the . . -
... 'material conditions of ‘their society, which Rawls sometimes .
assumes . when —considering ‘questions . of justice. between .
| 1137}, they will most likely endorse the general '
“ nd leave its precise interpretation: . ..
e SeAVE 3 ifted, 'The N

order: to provide a norma
cieties Ravls shou:
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With the abovesWe can properly respond to:the objection‘

’ that we ‘have not successfully established a violation of the
independence constraint because the principle we have ~
1dent1f1ed ' as being reformulated in, the deep theory is not ‘

'part of the body of Judgments that theory is meant to

“'eiw ain or support. - If Rawls were xc1u31vely concerned

AT

’ wit‘ prov1d1ng an. ideal conception of ] stice this objection

'»might carry some weight. However, |we have seen that 1n”'

A}

;add ion' to; arguing‘ for a circumst nce-dependent‘ ideal

féonceptions’he' establishes.'a ‘more‘:general ‘one that"is
f:formuhgted so as to apply to all soczeties at whatever level

of - advancement As such this latter conception ‘is a
h}sxgnificant part of Rawls substantive ‘moral theory and

l,must be t&%ted against our considered moral Judgments;7° Our ;

‘i.charge’that Rawls has rigged the original contraQtf thenr"

oy .u ,oi thezrapartzcular society s’ conditions.“ But then he would o
A ‘be’ forced: to-admit that his 'special conception of . justice,
:%ffpfnrwhich .demands;: the ‘priority - of. equal 1liberty for -ali . overr
© e “ecBnomic co cerns, . cannot -be derived solely from 'the
aae ¢ Circums es ~of . the oridinal . position, 'but. . is rather,;
“Mpende ‘Upon empirical considerations.’’ Thxs would " ..
> .place ‘him .closer to the utilitarian’ camp: “than hé - -
o ;Lfor they typically argue,for the basic” libertzes,eg,f
... ‘on:the. grounds that given -certain social conditions namely,[?-r~
‘. that" people ‘have -a strong preference -for these: liberties, it
jf”would .best ;. serve . the ‘“collective .or" ave’age 1nterest toV
‘Lughold the fundamental fréedoms, ‘ oL
AR ~is-. not: clear- how vell ‘the general concept:on wouldj
.Livfare?*in this respect in’ ‘some - of. 'its. "more . extreme“
vwewf,intexpretations, “For. example,-if a society based on "serfdom:
s were: to the: advantage of the least well:- off representativea
S ‘man, given unfortnnate social circumstanbes, would ‘we'.
“‘;n;acknowledge it asjjust? e el e g
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Although I rbelieye‘,the above shows. ‘that-“Rawis',
reasoning for" the veil of ”'1gnorance violates the -

independence constraznt,‘ there is another “method of

‘ estahlishing this that. does not rely on the specxfic content |

of the purportedly reformulated judgment.‘ Since this method .

E
offers a more general strategy for discovering 1nfractzons

of the independence constraint thereby prov1d1ng the means.t;
of assesszng other aspects ,of Rawls deep theory, I will‘

pursue it here. We will first recall thax\in chapter two of
this essay we' noted that a distinctxve feature of conszdered

moral judgments 1s that they make reference to ‘empirxcally

‘specifiable states-of-affairs,,fxgri as 'in' the case of
*ilow-level generalizatons, they refer to ea511y identifiable
yiggtg of such states-of-affairs.h Rawls eth1cal pr1nc1p1es,

though of a much higher level of abstraction, also refer to

‘A"empirically 1dent1f1ab1e ‘ethxcal sxtuations, and so are

. *,directly testahle a%iinst our considered moral Judgmentsy, o

ituataons., His first pr1ncxp1e of:‘

justice, for exanple, prescribes that everyone have the most.,

extensive system of baszc liberties thaﬁ 1s coqpatible wih a

'd*fgzlike system for everyone else.v Presumablyyi'SIt“at1°ns in
ﬁfwhich the basic liberties' are UPheld are empltlcallyt,;"“

..;;Aiidentifiable, otherwise the principle would be of no ‘use asﬁ;;.ﬂ,

R

‘ fpart of va publicly recognizable standard of Justice. ButAﬂ-”‘F

s 1t the case, or perhaps better, should it be the"

’”case:‘thatﬂyhe statements in: Rawls' deep theory are 11kewzse1" S
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. Thls last questzon speaks to.a standlng issue on the.'

subject of theory. 1dent1f1catxon 1n general That is the

l 1l

' uprOposed distinctxon | betwen . lawlxke statements‘ ‘and -

o. .

B

Wtheoretical ones. In phzlosophy of scxence, £or example, 1t

‘is generally agreed that there 1s a dxstxnctxon to ﬁ&e made

between laws and theorxes 1n that laws contaxn only terms_

tnat refer to observables or are‘ operatxonally def1nable,~

that do not refer t4. observables and are not operatlonally

def1nable. . In other words scientlfxc laws are held to be

1mmed1ately 1ntell1glble and testable because they refer ,to .

"everday objects or spec1f1c exper1menta1 operatxons, while‘

, whereas theoretxcal statements contaxn at 1east some terms .

w4

theoretxcal statements, wh1ch contazn terms whose referents_ -

are not overtly discernable (such as, electrons space‘

curvature _ and electromagnetxc wave ) are not. Whether3

L o oa N

gt

’oné ' takes the putat1ve dissemblancé between laws fandf,~

theorzes to. mark a bas1c loglcal d1st1nctxon orf merely a

y

N

operattonally def1nable since one can speczfy experzmental

”

measure thexr mass. On the other hand, sulfuric ac1d whxch

j‘ and may be relat1ve to the soﬁhxstzcat1on of the observer.f‘f'
5§p examqfe/“\the term 'the mass of the electron 1313 .
theoretlcal 1f any term f yet r1t is- zhvv~agt sensef

‘.sxtuatzons 1n whzch electrons are present ~and one can‘w

": seems a likely candxdate for an obigrvable, is clearly@,notn~

pragmatxc one, 1t seems clear that }t has vague boundarxesf,Q




q. . * .‘. : - 88 -
Despite the vagueness of the’ proposed distinction
between lawlike and theoretical statepents it rema{hs an
important and useful one. Many of the ﬁost well established
apd fruitfel of contemporoary scientific theories clearly
display the characteristics_definitijve of ‘eheoretical
statements, and the obverse is truevconcerning the majority
of purportedly confirmed experimental lews" anq, their
identifying ‘features. Indeed, it is partly due to the fact
'that scientific theorles are couched in terms that do not
allow of .direct confirmatiod by definite observational
precedures that they are capable of explaining a wide
variety of expefimental' laws and can thus deal with an
.extensive array ' of materials that afe qualitatively’
dissimilar. Add to this the facf that scientific laws and
theories are primarily addressed to an identifiable
community | with relatively similar conceptions of the

observable (i.e., the scientific community) and the

difficulties noted above no ionger seem decisive.7l

Returning‘to Rawls' deep thedry of human society, it is
clear that he means it to conformeso the gene;al descr1pt10q’
we hpve desxgnated for theoreticail statements. For as he
~ says in "Reply to Alexander and Musgrave®, |

The aim of the description of the

~

.71 In my characterization of fthe putative distinction
between lawlike and theoretical statements I mostly . follow
Mary Hesse, "Laws and Theories®™; Engzclogedza of Ph1losoghx

vol. 4 (1967), and Earnest Nagel, The Structure of Sc1ence,
chap. S5, "Experimental Laws and Theor1es' 79 106.

s . . ——
s
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original position is to put together in
one conception the idea of fairness with
the formal conditions expressed by the
notion of a well-ordered society, and
then to' use this conception to help us -
select between alternative principles. of

: justice. A _striking feature of  the
. preceeding account is that we have not

said anythin ver specific about the -
content of the principles of justice in

a well-ordered society. We have simpl
combined  certain rather _ formal and
abstract cenditions. /¢ .

—— #t -+ is not suprisind that Rawls wants his background

conception or theory nét to. speci£7»~thé content of the
principles of jusgice, for his argument from the original
| position would be patently circular if he did. 1In fact "the
incdprra%ion“bf"any statement(s) in his deep theory that
* describes certain empirically identifiable sitﬁations‘ as
‘right .or wrong, just or unjust, would be q;ghly'suggestive
of such circularity. A quiﬁk check of the stafements he
oyertly acknowledges as constitutivé of the theory of morai

__persons, which is the primary normative constituent of his
O ' ‘

72 Rawls, "Reply to Alexander and Musgrave", 638. The
emphasis is mine. A further specification that the
conception of a well-ordered society not describe a specific
content #or the principles of justice can be found in Rawls,
"Rantian Constructivism®, 522, This specification can also
- be found.in terms of Rawls' contention that the bargaining
prdblem represented in the original position is an example
of pure procedural justice. See TJ, 120, 136. For this to
be the ' case the parties in the original position cannot be
bound in their' deliberations by any antecedently given
ethical principles. The principles chosen must therefore be.
solely the result of a correct or fair decision procedure,
unbiased by ' independent moral considerations. See TJ,. 86.
- For a detailed account of the relationship between Rawls'
theory of pure procedural justice and the decision problem
generated by the circumstaces of the original position, see
‘Rawls, "Kantian Constructivism in Moral Theory"” 523-524.
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deep theory, shows that they do ‘'not contain such

descriptions and so are not directly testable against our

considered moral judgments. These statements are the

-

following: h )
: ’ /bl

. 1. The ,members of a well-ordered society each have, and'
view themselves as having, a sense of justige that -is- .

normally effective.
»

2, They each  have, and ‘view themselves as having,
fundamental aims and interests in the name of which it
is legitimatké to make claims on one another in the
design of their institutions.

. - - - L)
3. They each have, and view themselves as having, a right
to equal respect and consideration in determinimg the
principles by which the basic structure of thei¥
society is to be regulated. ' .

None of,the above statments specifies that certain kinds of
recognizabie states-of~affairs are right or wrong, jus% or
unjust. They merely Vdeséribe certain highly a§§tract
featuregfof mora;,persons that through the auspices of “the® .
choiceééggi_thea.original contractors imbly that'particular
sets 2§§g@hicai'principles,ﬂand conséquently particular sets

of foﬁ}, considered moral jydgments, ‘are acéeptable or

correct.’3

73 with the exception of Rawls' strongb publicity condition
hig ' formal constraints presumably alsd do not pass judgment
on' particular sorts of empirically idehtifiable -ethical
situations. 'The strong publicity condition requires, among
other things, that people be awgre and accept that the
principles of justice that are to regulate the basic
structure of societ¥ are founded on reasonable beliefs that
have been established “by generally  accepted means of
inquiry. See TJ, 133. This constraint does describe
certain empirically identifiable situations. as wrong or
unjust, e.g., those in which the principles ' that actually
regqulate societal arrangements are not known to do so by
society's members, as might conceivably be the case in a
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Unfortunately for Rawls this is not the case with the

reasoning we have ascrxbed te him for the veil of 1gnorance.

0

That reasoning is expressed in the statement that 1t’ought .

to be the case that those of an 1nd1vidua1 S endowments that

be exploited in ways which benefit socié%y as a whole. This

statement does describe a  particular kind "of

_state-of-affairs as wrong or unjust. That is the situation

in.which someone employs those of his taients, abilities, or
sociel position thet have been socié{ly influenced to
edvance exclusively his own position &r rhaicof a' sub-group
of‘ society. And since it is Rawls' contentlon tﬁat éi;\
personal endowments are -socialiy influenced, the
‘states-of-afaeirs' in which this kind of immoral act is
‘insﬁantiated are empirically ‘identifiable.74 KRdwls'
reasoning for the veil of ignorance) therefore, does,apply

‘to empirically identifiable situationd, and so is- directly

society reqgulated by the princxple of utility in which the.-
"citizens believe that something like Rawls' principles are
the ultimate arbiters of justice. It is likely, therefore,
that the  -strong . publicity condition vidlates the
independence constraint. This is likely also the case with
Ravls' reasoning behind the contractors' taking the basic
structure .as the subject of the principles of justice, as
this reasoning is essentially the same as for the veil of
ignorance (which I argue below violates the independence
constraint). See Rawls, "The Basic Structure as SubJect"
gzpecially 160~161. ,
This. also assumes that it is ascerta:nable as to. who in
society benefits from a person's endowments being employed
in a certain manner. As we noted dur:ng our  discussion. of
Nozick's Robinson Crusoe scenario, Rawls' dxfference
principle is predicated upon this very assumption.- ‘

¢ w B I3

k

e

have been acquired or developed through social' cooperation’
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testable against duf‘ considered moral ~ judgments.
 Accordingly, his deep theory of human society incorpérates a
statement of the level of generality of  ethical

.-principles.?5

In this chapter we.'haveb'examined Rawls' purported‘ 

reasoning for the veil of iénorahce in an'attgmpt to uncover
a violation of the independence constraint. Having rejected
his ostepsibie argumentskfor various reasons, we ascribed to

4 ; . : n 10ed .

him a more pléusiblewdefeﬂce that is implicit in his rematks

on the inherently social nature of the theory of justice.
We then pursued two d@fferent approaches“é9 establishing
this defense as violating ihe indeﬁendence consgtraint. In
the first, we showed ;haﬁ the moral judgment underlying

Rawls' reasoning for the veil is literally ;é réformu}ation
of his -géneral conception of juéticé,'anﬁ then Showed that
this c0ncgption is a'sigdificant part of ‘his 'subsggntivei

theory. In the seccond approach we identified a general -.
. .

75 Here we must establish the conviction we have. ascribed
Rawls as the reasoning for the veil of ignorance as not
being a tautology. .For as we noted in chapter two,
tautologies are not affected by the independence constraint.
-The. first thing to observe in this context.is that the
conviction in question does not look like a, tautologys  That
is, it "does not seem as though it is true in virtue of -

logical form that it ought to be the -case that those of an
individuat*s endowments that have been acquired or developed
through @:ial cooperation be exploited.im:ways that benefit

everyone\ Second, . 'its negation would not seem. to imply a
contradiction.’ In fact, any historical .entitlement theory ‘
of justice-in-holdings, such as Locke's or: NozZick's, is
bound, to~embrace. its ,negation.  Howeyer much one might
disagree - with 't ‘theories he would be hard-pressed to
- show that they are self-contradictory. . - O

— . ) R ‘ "‘l'\.‘ )
. . . TR S

. -
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feature which if disolafed by a judgment incorporated in the

deep theor;7 indicates ' a violation "of the independence

- . ! yl

onstraint. More. ‘specifically, : ye ' showed " that the

incorporation of a judgment in the deep theory that makeS'fA'

reference to ,emg}rically identifiable states-of-affairs

points to such a violation. We then established that the

moral conv1ction Rawls relies on for his defense of the veil

displays the feature in question. As noted éarlier,
‘second of the above approaches 'offers a more

strategy for discovering vxolations .of the 1 ependence

constraint. This is because the 1ncorporation .of any

. judgment in the deep theory, regardless of 1ts content, that

refers to empirically isolatable situatiohs marks a

violation. But we may also observe here that this "general"

approach offers some insurance egainst the possxbitity that

"we- vere mistaken as to the viability of Rawls' bsten51ble‘

arguments-for the veil. ’?or:example, if it turned out~'that.

" his contention that Apéople do not deserve their natural

lendowments can offer at least a’ grima 'facie ‘justificationi

for the veil, he wquld still have vzolated the 1ndependence ;‘iw

constra;nt,' For this fudgment does refer to an% empiricallyA,

,isolatable' state-of-affairs,_ i.es; ‘that’ in which people '

possess characteristics that have accrued to them through

the effects of the natural lottery. .=
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" In. ny final remarks "I would like to offer  .an
‘explanazion'of sorts,of how Rawls could ha§e fallen into the
.trappof explanatory‘circularity_l have charged is engendered‘
™ nis’ characterization’ of the orfginal position. In this

COntert Iv‘wili examine the two Dbasic '\justificationt‘
prOCedures he employs to establish his substantive moral
theory, namely, the procedure of reflective equilibrium amd
.‘the: social‘ contract mechanism represented by the original
po§ition,‘so'as to,reveal what I believe is’ an dunderlYing
‘tensio‘nP1 in ‘h1s approach to eth1ca1 theory construction

What w111 result is a rexnterpretatlon of the *role of the
'social contract within a roughly-sc1ent1f1c methodology for
justifying moral theories. ;Zl will then consider two
‘obJectzons to the v1ew I propose that are suggested by somef
of Rawls remarks on certain pragmatzc aspects of eth1cal
‘ theory. These ob;ectxons challenge the force of ny own‘
:‘criticism that;Rawls has violated an appropr1ately construed
'independence constraint} In the course of answerxng them d
hope to further clarxfy the vxmplxcations of Ravls' -

'methodolog1cal stance. R

To begzn wzth we w111 recall .that in. hzs boor Rawls
offers two: ostens1b1y different arguments as’. to why wes;
‘should accept the solution to the choice problem represented;

: ’9.4". .' o C s
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by the circumstances of the people in the original position‘
as constituting the correct conception of justice.  One is

‘that the original position embodies conditions .on _the .

principles of justice that we can all accept.‘ Thus, ~

'Ohe argues from'widely accepted but weak
premises to.more specific conclugions.

‘Bach' of the [premises] should by itself

be natural: and plausible; Some of them

may even:seem innocuous or trivial. The

aim .of the contract approach is to
establish:’ that taken together they

impose significant .bounds on the
acceptable principles of justice. [18]

Thé other argument is that thlﬂ\zinciples that would be

chosen in' the original position match our .consxdered

judgnents in reflective equilbrium, which we have seen is.:

meant to apply to all three levels _in the deductive

heirarchy.of Rawls(?general theory of human (moral) society.

It is interesting to note. that each of these ‘methods' . of

‘ establishing the correct principles of justice receives

careful and isolated attention in earlier articles by Rawls."

In his 1952 paper 'Justice -as ?airness" we find the first .

mention of a hypothetical contract embggking\, publicly

_acceptable conditions on a conception of Justice. Through'

~ such a contract 1t is presumed that people can Justify to

themselves and to, each other a. coherent set of- prxnczples of

justice.75 Conversely, in 'Outlthe of a Decision Procedure» X

\_

i
i
J_‘

76 Rawls,\'Justice as Fairness', especxally 182 -183. Rawls
.does = remark " -'that - the grinciples arrived at through the -
n:question are only acceptable 'to .

auspices of the: contract
the extent that they are embodied in .the judgments made by
,competent judges upon deliberation and reflection. He - does

E



for Ethics”, published in 1951, we find the view
. C » . h P
ethical theory is properly viewed as a heuristic explicatiof .

of-the conéideted judgments of cémpetent moral judges: R ;

-
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.The;..objective...fn" the development of

the present method is to discover and
formulate an explication which is
satisfactory, by and large, over the

"total range of the considered judgments

of competent moral judges as they are

made in day to day ordinary life, and as
-~ they are found embodied in. the ‘mamy

dictates of  common sense 'moraliy, in
various aspects of legal procedure, and
so on...[Tlhe explication of these
judgments is designed to be a' heuristic

A

_that .an.

‘R

.

_ device .for discovering ‘reasonable_

principles. Therefore, while
exprication ' is an empirical inquiry, it
is felt that-it is likely to be a way of
finding ‘reasonable and.  justified

principles 4n view of the nature of the
class of_%udgments which make up its -
range. : ;i L e

AR

not however, - attempt to.combine the contract procedure and

I

the process of arriving at an explication of the: - considered

moral : judgments of competent judges into a
;ustificato:y-prOdecure.‘ See "Justice as Fairness”, 193. °
7 Rawls, "Outline of a Decision. Procedure for Ethics", 184.

It ' is |

there are s

important to note that

toherent

_ v ignificant
- discrepancies between the account of a heuristic explication

of considered moral judgments of a class of competent judges
offered. here. and -the description of the procedure of

reflective equilibrium expressed in A_Theory of Justice. 'In -
is given 'to procedures for
. identifying the class of moral facts, and a stronger notion

" of confirmation is embodied 'in the mnotion of a  heuristic
it is only

the former much more space

explication of these considered moral judgments.
in A Theory of Justice that we find the suggestion that a
justified moral theory is ‘accomplished by "moving back and

forth"” between ; théoretical  ~.considerations

and  the

provisional .  starting .. points - of . our ' considered..moral

judgments.

See C..F. Delaney, ®Rawls on -Method",

Journal’ of Philosophy, supplementary vol. III (
an illuminating discussion on how this' shift’ in emphasis

reflects the ﬁchange]jiﬂ'gc0ncéptibns'”of[s¢iehti£ic:method,3“ ‘

during the twenty years  between publications . of

‘works of Rawls mentioned above." ' -

‘Canadian

1977), for . .=

o

AN

" the two .

k4
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' ‘NotiCe that in this passage there is no stipulation that the
‘statements of a moral explication or theory must be widely
e accepted or intuitively appealing. Oon ,the'. heuristic

approach we are searching for an underlying but as yet

b —

‘unknown account of the ciass of considered’’ judgments of

Vo

competent moral ] dges. That such an 1nvestigation may not

»{eveal a theoretica explanation that we Qare antecedently

‘acquainted with is amply ‘illustrated by the emp1r1cal ‘

sciences. Many srxentzfic explanations Join relatively

familiar phenomena, such as the reflection and refraction of

light, to relat:vely unfamiliar ones such as the behavior

of electromagnetic waves.‘ Indeed most of the explanations
offered by contemporary science postulate phenomena stranger

and ess familiar than that which they explain.

-
) Ve

. r— " M ' - N

. ' . . ’

The | ‘bove ‘points‘ to. vhat 1, believe is a basic
incompatibility in Theorx guStic be‘en_Rawls

contractarianism, and the scientifxc approach to‘ethica1¥

']theory building that is contained 1n h1s accoﬂnt of
freflective 'equilibrium. “ ‘In. the original pos1t1on the
contracting parties are. situated by conditions that draw on‘

“familiar . and «intuitive moral notzons.’. However, his -

scientific approach demands that these condztions repreSent .

a daep theory that is acceptable nly to the’ extent that 1tv>;

provides a maximally coherent and uhlfled account of ~our

ethical judgments at all theoretical levels. This is not to

‘ say that such an account cannot incorporate statements or,'*f;"t

o Ly

e
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"principles‘uith~whiéh'we are antecedently acqualnted‘ for.

‘ all fthings being egual.'one ‘theory is to be preferred to‘

h another to the extent that it preserves well establxshed and
familiar generalxzat1ons,78 ;Howeyer, the st1pulatxon that <
theoretical’constructions must consist of the 1ntu1tive or

r

the familiar can only increase‘ the lzkelzhood that. the -
sought afteé expl1cation wlll embody some of. the commonly
experienced judgments whxch for whxch it 1slameant to

., account, Rawls_cla1m that his defense forf'the'rveil' of

ignorance draws on one of our considered moral Judgment is a

[———y

Al

case in- po1nt.

None of th1s 1mpl1es that Rawls' contractarian approach'4

or even his erhciples of justice (and ‘his other proposed |

ethzcal przncxples) ‘must be ahandoned What it does .entail

) is . that the szgnxfxcance of the/orzg1nal pos1t;on and the;
i

nature of the. deep theory to wh1c t is subordxnate must be.

he‘ origznal contract is to

‘

‘which inferences from a

‘rad1cally reznterpreted mrf‘

‘serve sglglx as a meddum throug

background theory are made, t en there can be no question of

Jit embodylng by fxat 1n"1t1vely appeal1ng ' normative ,p‘\:

“presumptlons.v It must rat'er take on the character15t1cs of :

N correspondence rules in the emp1r1cal sc1ences. Such rules

| —

- are - meant to linkj;yeoretical terms with observables, and "’

| . N ST I 00 S T
78 See * W. .V. O. Quine, Word and Ob]egt (Cambrzdge, Mass.:
. M. I#T, Press, 1960), 20-21 -on ’the v1rtues of theoretzcal
. "conservatism". : o :

.'7-‘



/1 thus enable directly testable statements to be deduced {nom‘

‘}'other assumptiOns.' This means that they must stand or fall*

f’statements.J We have seen that Rawls' stated deep theoryi,

_proposed ethical principles may still enjoy a degree of

7(}concerning their putative compatibility thh our conSidered'5

®

1

theories% " on a roughly coherentist model of Justification‘1

+

such as, Rawls'’ these rules are merely extra premises of the

theory in. question, hav1ng the same‘empirical status as its

with the success of of the theory as a whole in provfaing a.
‘coherent and systematie;account of our con51dered Judgments.‘
at all - thoeretical 'levels. Whether or ot they. represent

 popular moral notions ‘is therefore irrelevant"to.'their

.

function. - - o ‘ | ‘5 . \‘5

. Of course the notions the original contract represents

jointly constitute Rawlsfﬂdeep theory,'and-that'theory also

, S e o - ‘ .
cannot,be restricted to familiarlethical dottrine of however

aad

abstract‘a nature. In fact, as analogous cases from the
empirical sciences - indicate, such a theory, if it is to‘he‘.
_ultimate in the sense specified earlier, may ‘well consxst of

‘wildly "unfamiliar .' d perhaps : even couﬁterintuxtive C

.. "’/ . ‘ ‘ o "'.__ 99 -

@

does not follow this pattsrn, but even if th;s 1s a factor' ‘l;

,jin his havxng v1olated our independence constraint hlS
:;indirect confirmation._ For 1f we take him at. his word S

”ifmoral judgments and their Joint derivability from the y

i

‘”c_circumstances of the original posztion they are due a:

.““

”;tfsignificant degree of verification on these scores,_alone._”j‘{fi
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v‘;What Rawls needs to secure them as part of a. comprehensive o
explication of the ‘total range of our consxdered considered
moral Judgments is to show that they can be derived from a'
deep’ theory of 1nterpersona1 moral relations that is
‘-ahgtract enough to remove it from suspxcxon‘ of expianatory‘
circularity. Interésgingly, there is a suggestion in’ this

c— 4

@irection in -A-‘Theorv of Justice.' In section 40 ‘he.

introduces the "Kantian 1nterpretation ‘of justice<\ as
‘ \ -
fairness, which contains nothing in the way of recognigably‘

popular"-ethical doctrine ' (at ' least outside of ‘the,w;lf
philosophical community) Perhaps concentrated analysxs of
Rawls Kantian sympathies would reveal a systematic account

~of . his .proposed princ1p1es that -does’ " not - v1oiate our

fLoe

independence constrant. But that is a subject for anotherg,
Ctime.79 4’
' "“"l

r At this: p01nt I will cqgsider the two objections to. ‘the.

7
'stance developed here that I mentioned earlier are suggested

"1n some of" Ravls writings on the objectives, of the: morel
'enterprise.;; The first has to do v1th the feaszbilty of a |
moral conception as a publicly acceptable basws for ‘solvingw_jﬁ‘f
atdisputes' ;7‘," ' -

79 1t is of course open to Bawls to abandon his sc entific cf
approach = to ethics. and simply pursue the’ traditional
“'contractarian practice.of deriving an ethical theory from an
original ‘agreement : embodying reasonable conditiol ,\_gn

principles. But'in this, case he will_ .have .offered no.

[ significant advance ‘on:: the traditional approach ‘and:.
. 'therefore no good reasons for us to- accept his theory if ve

dd not find this approach convincing. A L L
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The moral conception is to have a wide
- social role as part of public culture
and is to enable citizens to appreciate
and accept the conception of the person
‘as free and equal. Now if it is to play
'this wide role, a conceptions' first
‘principles cannot be so complex that
‘they cannot be generally understood and
followed in the more. important cases.
Thus, it is desirable that knowing
whether these principles are satisfied, —
at least with reference to fundamental
liberties and basic institutions, should
not depend on information difficult. to
obtain or hard to evaluate. To
incorporate . these desiderata in a
‘ constructivist viewy the parties [the
people in the original position] are
assumed to take .these consideration into
account and to prefer (other things
equal) principles that are easy to
understand and simple to. apply.  The
gain in compliance and willing
acceptance by citizens more than makes
up for the rough and ready nature of the
' guiding framework that results and its
neglect of ertain distinctions and
differences. .

The aboYe specifically pertains to ‘a moral,concepfion's
fir;t principles, but we may suppose it to apply 'td’kthe
moral notions' at work in the deep theory as well. The
contention would be that a fully justified mofal conception,
i.e., one that  m§f§m§I1y and coherently accounts for our
considered moral judgments at all theoretical fgvels and
yhich meets our indépendence -constraint, might be of too
abstract or complex &a nature to' gain wié;gpread public
_ gc;eptancé. In contréSt, the conception offered }n A ;heorz

of Justice, while failing our independence constraint,

Al ~

80 Rawls, "Kantiah Constructivism in_Mordl'Théory', 561.
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consists of intuitively appealing and widely accepied
conditions on a conception of justice. Assuming that it is
.roughly confirmed by our considered moral judgments, such a
JCOnception has a much better chance of forming a popular
means'of-deciding moral issues. Therfore, the argument

. 4 ]
continues, it 1is to be preferred to the more complicated

alternative.
) |
As é.firsﬁ response, we will recall that a conception's
. béing £é;sxb1e cannot conclusxvely determine it as justified
\oc correct. That a theory mustU Provxde the prospect of
ffuitful and enduring cooperation  is a very ;eék
requirement, one which is presumably met by all of the major
traditional ethical conceptions. 'Feasibility reduirements;
however, could prove decisive in terms of a theory being
rejected, ‘if’ it could'be shown that said‘theory could not
meet various practical considerations. 0ddly enough, in the
present context this suggests that a thorough and rigorous
explication of our moral sent1ments might not be acceptable
for the very reason that 1t would be too complicated for a
public conception. The suggestion arises, I th1nk, because
of the mistaken assumpcion that a moral theory must be
composed of familiar or intuitive notions in order to
achieve public approval. —That this is an unsound sﬁggestion
is illustrated again by an analOgy from tne ‘empﬂ‘ical
sciences. A thorough understandxng of most comprehenszve

.

empxrlcal theories is possessed only by a relat1ve few who.
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are specially'educated'in the appropriate fields. Yet most
of wus -are inclined to accept their expertise in iéentifyiné‘
correct'$cientific theories. Ultimately this confidence of
ours in the assessments of tye "experts” is likely grounded
in pragmatic consider;tions, notably‘ the tendency of the
approved theories to make éorrect predictions about certain
natural phenomené‘and consequently to provide us with ever
more extensive control of our environment. But there is no:
reason to suppose the same woﬁld not hold for ethical
theories that we;e . researched and conf irmed by the moral
experts (moral écientists?); It Qill not do to maké the
somewhat ‘intuitive reply that ethical questions are somehow
more basic to everYday.\experience, that coﬁprary. to
gcientific matters moral ones are entertained by laypeople
in the normaiicourse of their lives, for it 1is <clegr that
this claim is false. We do employ scientifically supported
| ﬁrinciplgs in our day to éay_affairs; it is just that these
principles have been so repeatedly confirmed by experience
that we fénd to think of them as common sense descriptions.
of the vay ;hings«ére. X successful moral theory,‘one that
accurately predicts our suitably "pruned -and édjgsted".
considered mgral'judgmenté about familiar ethicai situationg
. and implies'a;ceptable judghents con;erﬁing situations about
which ' we forﬁerly ‘had no firm con#igtidns, wouldylikeiy
garner the same publi;d support. In fact, it ~wou1& Ibe
 patently irrational of us tb'\;efusé to ‘believe in ihe

-~

vgghcity of an ethical theory that vas suitably confirmed by
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experience.81 -

The suggestion that thé complex deep theory represented
by an ‘apgropriately abstractaand general moral conceptiul
would not galA publicq acceptencg, even  if it were
empirically confirmed through the aﬁspice$' of a wide
reflective equilibrium,. then, ‘seem§ misguided, Let us
therefore consider anéthef variation on the théme that
pragm;tic consideratiops migh; override theoretical, and/or
independence ones in determining a jp;tified moral theory.
The 1jﬂe in‘queétion is concisely charécterized by a 'passage
in the 1last section of A Theory of Justice in which Rawls
considers a new angle concerning the appropriateness of :ne i
veil 6f ignorance as an informational constraint on thé
choice of the contractors: “

To be suré, the ‘fﬁnctiqn of moral

principles 1is . not uniquely defined; it

admits of various interpretations. - We

might . try to choose between them by

seeing which one uses the weakest set of

" conditions ‘to characterize the initial
. situation., The difficulty with this

‘'suggestion is that while weaker

conditions are preferred, other things (ii/
equal, ' there is no weakest set; a
minimum does not exist short of no \

conditions at all and this is of no
interest. Therefore we must look for a .

8l Of course no moral theory is likely to be so confirmed in’
the forseeable future, but perhaps this is because’ ethical
enquiry has.not reached the. "paradigmatic stage" exemplified
by emerging scientific areas of research. If we wvere to
approach ethical questions as, ‘.at least. in principle,
empirically solvable, this'usituation might -eventually be
remedied {assumimg‘ﬁthat the class of our considered moral -
judgments is also in principle isolatable, an assumption' I
am not prepared to defend). ‘ | '
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_cohstrained minimum, a set of weak
conditions that still enables us to
construct a workable theory of justice.

[583]
Rawls might here be 1ntetpreted as saying’ ggp his
description of the or1gxna1 ‘p051tton is to some extent
'justified purely in virtue, of the fact thet'it yielde a
;reasonable'conceptioh oi justice, i.e., one that matches our
\considefed judgments - - of Justxce. In contrast, other
possible cohstruals of tﬁe -1n1tia1 situation, cghstruals

that would ?jwﬁose weaker conditions on the choice of the

contractors, may not 1mplyx such a conception. A prime
example might be the rendxtxon of the 1n1t1a1 situation

described in "Justice as Pairness", in which there 1is no.

[

veil of ignorance. We have seen'that this construal, like

that offered in A Theory of Justice, satisfies the condition

.that none of the contraCtofs receive unfair bargaining-

adventages. Howeyer,'unlike the more recent version it does
“‘not produce ‘a determinate solutxoh to the chogce problem

represented by the circumstances - of the original

contractors. On this basis, Rawls nght clsjﬁf“\ie version

that includes the veil is favoured. - Like - the other

"pfegﬁatic" 'suggestion ‘we conszdered thls offering can be

read as a challenge to the importance. of. our - claim “that

HRawle'hes violated the independedce constraint. ,Rawls;coold

s

. simply admit that ‘the overt defeﬁCes of the veil in his baok

fail the 1ndependence constraint | and‘ are therefore'

inadmissable. He could then assert that the deep theory .

.;/“
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that "would remain “after the offending statements werd

removed would suffice.to back his final description of the

N

originalipOSition; For even though the veil would not-‘be

ostensibly defended it would 'be justxfied on the pragmatic

grounds. suggested above. More explxcxt;yﬂ he could claim

that the veil of 1gnoranc' version of .the original position

does whatvwe ‘nt a n al explicationi‘to‘ do, produce a
eforé justifiable conception of ‘justice.
Presumably this reasoning could be extended to apply to ail
of the ethioal priniciples he claims are derivable fron the

originalicontract.

To begin with we may again note that the original

position itself cannot provide 'anYthing" in the way of
justification or explication for‘ the - ﬁnplied "ethical ,
principles. It serves enly as a conduit'for inferences from

the deep ‘theory, wh1ch theory must prov1de the brunt of the

'Just1f1catxon in quest:on (apart from the pr1nciples match

with the relevant con51dered judgments) Therefore,’-xf it

'cannot be shown ‘that through the auspxces of the original

position the proposed pr1ncip1es are derivable from and

therefore subsumable -under - a fully expressabie background

- o

theory, no expl:catzon'has been achieved. The suggestgd_-

.alteration to Rawls' deep theory, then, would circumvent a

. -

.vzolatxon of the independence coﬁstraint, but only at. the

4

&

expense of deny1ng any background Just1f1catzon to his.'

ethlcal pr1ncxp1es. s 4,'_ L ' f. “' j' . {jn&

-
!.v
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However, it still remains the case' that if all  of
AARauls";'%thical principles can be‘fderiued from the |
, circunstances of the”;?iginal position, ‘these 'principies,~
ggg{ the. construal of the original posxtion itself, are lent .
A—axcertain amount of credibility.- For if this derivation is
iegitimate, it suggests that a deep theory can be found to
explicate the principles and their corresponding considered
moral judgments. All that is required is to find a suitable ’
expression of that theory that legitimizes the c1rcumstances'
_of  the ‘original contract, and which in addition\meets,our
independence constraint. We have already suggested hthat a
. concentrated investigation into ﬁ%wls!yxantia .sympathies
might~provide‘the.-requisite theory. In this' light the
'independence constraint could be viewed as aniexpository
device”rather'than a damning'critiCisnlof Rawls' theorj as
presently statéd" It merely points out that an apprOpriate
background theory has notz ‘yet been 'articulated ' leaving ’
undamaged the Asuggestion that the success of the original
position in yeilding empirically verifiable principles bodes,
of a. forthcoming theory .that, is satisfactory 1n the relevent
‘.respects. L o B '
1f Ravls' principles did match our. conSidered moral"’
;judgments in the appropriate manner I might be hoved by the‘
above ~interpretation. Hovever, now has come the time to
“relax the assumption, entertained thus far in this thesxs,‘p”
-~ that this is the case, As e noted iq chapter two it 1sf;?

ﬂ‘unlikely that there is a consensus on considered Judgments”

N ‘7 N
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of Justxce in modern Western democracxes, and thxs is' no
doubt also the case with the other, maJor categories of

- moral . convictzons. ' This ‘effect1Vely deflates , Rawls
presumed c1a1m that hxs princxples account for the entlre
range of our basxc ethical p 1ntu1txons.‘ W1thout ‘a

' presumpt1on ‘1n favour of th1s clazm the assertxon that his
descrxpt1on of the origlnal posxtxon, veil of‘ 1gnorance
included, produces the 'correct .or favoured 'ethlcal

,concept1ons simply begs the question agalnst other proposed

‘substant1ve ethical theories, such as Nozzcks historzcal

entxtlement theory and the varlous forms of utxlitarxanism

We find, therefore, that'a thorough enquiry into the
1mp11catxons of a su1tably construed 1ndependence constraxnt
casts severe doubts as to the validxty of Rawls general
moral concept1on. In closing, want. to note one more
p0551ble ob3ect1on to vhat has been argued in this paper
that is based on Rawls' new political view of Justxce as
fairness.. In 'Justxce . as - Fairness: Polxtical not

Metaphysical' Rawls clazms that not only the conception of}

Justxce elaborated in ___zhgggz______gggglg_ but also thedffl

‘general conceptzon from which it is derived is part of the}{"
pol1t1ca1 tradxtzon of modern constxtutzonal democracxes.ezl
Thxs suggests that the pr1nc1p1es of Justmce are‘ not‘
32 See ﬁawls,, "Justice as Fairness ‘::Poiitical" not
Metaphys'cal” 225-226, —229-231, 240-245. ‘See’ especxally

240, whére Rawls lzcitly acknowledges “the - conception of»lw‘
person 'as free(and equal as a political &onception. ‘ ~

1
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derivable from a background conception or theory that drawS'

o on considered Judgments from other areas of ethical enquxry

In reSponse I would point out that the prinCiples of Jugtice

are supposed ‘to settle all 1mportant questions concerning"

he way in which basic. 1nst1tutions are to distribute the

'ft

questions just do constitute the realm of ‘a- political

) conception.83 But if Ravls' background conception’ is to be

more-general in application than. his przncxples of . Justice,

‘thus offering 'independent support for them in the manner:

outlined in this _essay, than it must generalize over other

related areas of. enquiry, which areas presumably must be_

ethical ones.84 For this reason, 1 submit that the findings

of thisjpaper remain valid .

: \

83 gee - Rawls, . "Justice ‘as Fairness' ‘-éoliticall.not
Mstaphysical' 225-226. ‘ SR o

, Since, for reasons explored in chapter~one, 'theyifcaﬁnot L
;f be empirical in nature.,;,- R .

- """f’ R i
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“basic 1ibert1es and economic amenities [7—10],} which‘
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