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ABSTRACT

This self-study describes patterns of communication in social interaction ina
French immersion kindergarter with particular emphasis on the role of teacher
input. The process of "scaffolding" (Bruner, 1975) which specifically considers the
role of the adult tutor int an interactive instructional context, was selected as the best
method to research the teacher's linguistic and pedagogical strategies.

Data consisted of videotapes and accompanying transcripts which, taped
over the course of a nine month period (September-May), portrayed the
teacher/researcher interacting with two separate groups of kindergarten students
during the first haif hour period of the day known as “circle time." Guided by the
principles of "constitutive ethnography” {Mehan, 1979), a representative sample of
the entire data was analysed and coded into categories. These categories formed
the basis of a provisional scheme whica was presented to an external observer to
assure for reliability of category selection. After some modification, the model was
then compared to the remaining data and refined until a small set of recursive rules
incorporated all of the data. The data analysis uncovered variables of adult
participation that were unique to this second language teaching/learning
environment and resulted in the definition of an L2 scaffolding process model.

A discussion of the findings reveals that, inherent in the structure of the L2
scaffolding process are situationally embedded language and paralanguage
behaviours used by the teacher which evolved and changed over time to
accommodate students' developing needs. Initially, the second language was
primarily conveyed by the dominating physical presence of the teacher. Forcefully

repeated, extended, and encouraged, language, both pedagogical and organizational



in nature, was heavily supported by i:e manipulation of pedagogical materials and
the use of exaggerat:d voice and body movements. The children's participation in
the early stages was limited to memorization and imitation of "teacher” language and
gestures within songs and formulas. As the children's comprehension of L2
developed the supportive paralanguage features decreased in intensity and the
previous focus on form was replaced by an accentuation of content as teacher-
student dialogue began to evolve. Collaboration now manifested itself, as students
increasingly initiated their own learning by being more involved in the physical
organization of their activities, manipulating materials and directing dialogue.

The major conclusion of this research study indicates that, over time, as the
children in this French immersion kindergarten became more able to actively
participate in their language learning, the initially dominant supportive paralanguage
strategies used by the teacher "self-destructed" to be replaced by "collaborative"

language strategies.
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CHAPTER 1
INTRODUCTION TO THE RESEARCH PROBLEM

How do young children in the initial stages of second language learning in a
French immersion kindergarten classroom come to make sense of the experience?
How does the teacher contribute to that sense making process? The inpat of the
teacher is known to be a critical variable in second language learning (Obadia,
1984), and with the advent of interest in L2 classroom centered research (Gaies,
1983; Chaudron, 1983) the phenomenon of "teacher talk" has taken on new
dimensions. Rather than continuing to pursue a research approach which isolates
and examines techniques and methodologies with prescriptive goals in mind,
classroom centered research advocates a more basic level of investigation focussing
on what actually happens between the teacher and student.

Direct examination of second language classroom activity reveals that
language is taught and learned in social contexts and is the product of the ongoing,
interactive work of all the participants involved (Allwright, 1983; Ellis, 1984). Any
interaction seems to require that the participants combine individual strategies into a
mutually acceptable joint strategy of "negotiation of meaning” (Wells, 1979) that
allows them to establish and maintain communication topics. An important
dimension of the study of human verbal interaction is the realization that language is
culture-specific. The classroom has been identified as a specific sub culture
(Wilkinson, 1982) and this culture is reflected in its communication patterns.

Language is embedded in this situational and cultural context, and in the early
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stages of L2 developraent various verbal and non verbal cues allow the learner to
respond to the new language before actual comprehension is in place.

Jerome Bruner (1976) described a special form of dialogue between teacher
and student called the "scaffolding process” that clearly describes the interactive
nature of teaching and learning. Through a process of dialogue, says Bruner, both
teacher and student determine those aspects of an unfamiliar task which the child is
able to complete with the teacher "filling in the rest.” It is assumed that this
"assisted performance” will lead to the development of future task competence more
quickly than if assistance had not been given. Some interesting applications of
Bruner's model (Cazden, 1983; Llott, 1987) have demonstrated that such a scheme
can be effectively applied in a variety of educational contexts.

Examination of the scaffolding process in the context of a French
immersion kindergarten might uncover the purposes and strategies involved in a
second language learning situation, and it might provide insights into the nature of
the interactive work, and it might more clearly define the particular culture of

French immersion kindergarten.

Purpose of the Study
The purpose of the study was to describe and interpret the scaffolding
process in a French immersion kindergarten in order to identify the purposes and
strategies which contribute to the child's construction of meaning in an initial

second language learning experience.
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Definition of Terms
The following terms were defined to clarify important concepts to be

explored in this study.

French Immersion Kindergarten

This refers to the kindergartens in Alberta schools and the curriculum which
focuses on an integrated, child-centered approach to learning and emphasizes
language development in all its activities. A French immersion kindergarten
adheres to the same curriculum objectives as all kindergartens but presents all
activities exclusively in the second language (French). The major goal of French
immersion kindergarten is to introduce and cultivate the children's second language
development. Using a variety of verbal and nonverbal strategies, the teacher
becomes the primary source of the new language.

Paralanguage

The word "paralanguage" first coined by George L. Trager (1958) is defined
as a verbal feature distinguishable from the specifically non verbal behaviors of
kinesics and proxemics. Over the years "paralanguage" has come to encompass a
broader definition that includes kinesics, proxemics, and paraverbal aspects
(Pennycook, 1985). The present study has respected Pennycook's definition and
has concentrated on paraverbal, kinesic, and proxemic aspects of paralanguage in

the French immersion context.
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Paraverbal Elements

These elements include the following: degree of intensity, rate, and pitch of
non-lexical speech items (Prosody) and the use of "non words" occurring in the
standard language system.
Kinesic Elements

These elements constitute the broad domain of facial expression, posture,
and body movement.
Proxemic Elements

These features refer to touching behaviours and other concerns of social
distance.
The Scaffolding Process

This is a term employed by J. S. Bruner (1976) to define the special form of
dialogue which occurs between the adult tutor and student in a problem solving
situation. The nature of this "dialogue" which consists of six vital functions
(recruitment, reduction, direction, relevant features, sapporting, and modeling) is
integral to an understanding of the interaction taking place. Bruner concluded that
adult assistance provided by the scaffolding process enhances both immediate task

comprehension and hastens future task competence.

Research Questions
1. What is the nature of the scaffolding process in the context of French
immersion teaching, i.e. what are some of the important variables in the scaffolding

process?
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2. Are some variables of the L2 scaffolding process more important than

others and does their nature change over time?

Limitations of the Study
1. Since the following was a self-study, an element of subjectivity has been
unavoidable.
2. Scaffolding variables may be teacher-specific and therefore not
generalizable to French Immersion teaching as a whole.

3. The small sample limits generalizability.

Significance of the Study

This study considered the specific social cultural milieu of a French
immersion kindergarten in order to provide insights into those critical variables that
distinguish and define a French immersion learning experience in its initial stages.
A detailed description of the nature of interaction in the immersion kindergarten and
an examination of its specific culture was undertaken to investigate the contributions
of all participants and how those contributions assist in the unfolding of language.

To date, French immersion has lacked study from an interactive approach to
language development and also from a qualitative process-oriented approach. Itis
necessary to address questions related to interaction particularly at the kindergarten
level where second language learning begins. It was the contention of this
researcher that a study that placed an increased emphasis on qualitative methods of
inquiry might provide fresh perspectives in L2 research and lead to new strategies

for dealing with the puzzling questions that continue to demand more definitive
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answers. By employing a qualitative methodology which has yielded solid,
legitimate answers to similar questions in the past, others might be encouraged 10

pursue a more qualitative line of inquiry as well.

Overview of the Study
In chapter 2 pertinent literature is reviewed in order to provide a
frame of reference for the study and to define the methodology. Chapter 3
describes the design of the study. The findings are presented and discussed in
chapter 4. Following a summary of the study, conclusions, suggestions for further
research, implications for pedagogy, and the concluding statement are presented in

chapter 5.
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CHAPTER 2
REVIEW OF THE LITERATURE

In the broad field of second language education, "immersion" has emerged
as an exciting, innovative way to advance the goal of bilingualism. Since its
inception in the 1960's, French immersion has become enormously successful in
the field of second language teaching and leamning all across Canada due, in large
part, to the priority placed on research as a fundamental component of its programs
(Lapkin, & Swain, 1984). Numerous studies examined the effects of bilingualism
on students' academic, social, and linguistic development with generally favorable
results. From the perspective of hindsight however, it is now evident that initial
research in French immersion was directed by particular socio-political needs and
motivated by a strong desire to prove that such programs were effective (Carey,
1984). The experimental design of such research emphasized outcomes and
achievemnent while it neglected important aspects of second language acquisition
within the classroom itself (Genesee, 1987). The success of French immersion
programs is largely no longer in dispute and the time has come for a change of
direction in research policy. Just as the development of immersion programs in
education has focused on an important way of promoting bilingualism, so too can
immersion research increase its body of knowledge through a redirection of its
research mandate to include consideration of the language learning environment.

A survey of relevant literature will first situate French immersion programs
in their unique socio-historical milieu and review the goals and findings of French

immersion research. Next, an application of other research perspectives, in both
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language and research methodology will orient this study towards an approach in
immersion research that shifts its emphasis from a product orientation te one which

examines second language processes within an interactive framework.

The Socio-Historical Perspective

In the English majority setting of Alberta schools, immersion programs
provide instruction in both the first language and the target language (French), with
at least 50% of total instruction being done through the medium of the second
language. Immersion programs have evolved and expanded into many alternative
forms which differ mainly with respect to when children enter the program (early,
late, delayed), how much of the second language is used (total, partial) and how
many years students stay in the program (Genesee, 1987). The immersion program
in this study, was "early total" which means children entered at the kindergarten
level, and were spoken to exclusively in French until grade two when English was
introduced through language arts.

First implemcated in 1965, French immersion programs were introduced in
response to a particular socio-political situation within the province of Quebec.
This was the period of the "Quiet Revolution," a time when the French speaking
people of Quebec publicly and vociferously objected to the linguistic and cultural
inequities that threatened the existence of their language and culture in an officially
bilingual country. Certain English speaking Quebecers became sensitized to the
alienation between the two cultures and began to realize as well, that French was
increasingly going to assert its importance as the primary language of

communication in Quebec for both social and business purposes. Genesee (1987)
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reports that English Canadians felt alienated from their French neighbors because of
their inability to communicate in French, a fact they blamed squarely on the
education system. They believed improved French programs would lead to true
bilingualism and subsequent understanding and cooperation between the two
"solitudes." Motivated by social change and a desire to assure their children every
economic opportunity, a small group of parents in the Montreal suburban
community of St. Lambert began to meet informally to discuss ideas for improved
second language instruction. They sought the advice of experts like Dr. Wallace
Lambert and Dr. Wilder Penfield who provided them with valuable insights into the
social, cognitive, and psychological aspects of bilingualism as well as enthusiastic
support for their plans. After two years of meetings, the St. Lambert group finally
approached their local school board, who very reluctantly agreed to set up one
experimental immersion kindergarten to be monitored closely and operated on a
year to year basis only (Genesee, 1987). The program proved to be highly
successful and the St. Lambert experiment has come to be hailed as an important
milestone in Canadian bilingual education. " . .. The St. Lambert experiment has
become a landmark in French language education not only in Canada but around the

world" (Carey, 1984).

French Immersion Research
As French immersion programs gained momentum across Canada in the late
1960's and 1970's, research was considered essential in order to validate this new
and experimental approach to second language learning. Both from an educational

and political vantage point it was deemed necessary to employ a research
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methodology which could reassure parents, teachers, and administrators alike that
children were well on their way to becoming fluently bilingual with no impairment
to other academic and social skill areas. Guided by the major assumption
underlying immersion that the education these children received would be the same
as that of other students in regular English programs except for the language
differentiai, several major questions determined the direction of initial research
studies. Would children's first language skills be negatively affected in immersion
programs? Would academic achievement suffer? How much French would
students actually leam? And what were the social psychological implications of
immersion? (Lapkin & Swain, 1981).

From the beginning, the standard design of immersion research was to
compare the performance of students in immersion programs with that of students
in a regular English program and at times with that of students in Francophone
programs. As Lapkin and Swain described in their research update (1984), these
comparative studies were often carried on longitudinally with subsequent follow-up
groups compared to the first group of students entering a program. In his
comprehensive review of immersion studies, Genesee (1987) states that language
and academic achievement were measured by the use of standardized tests when
possible and that students were generally tested in groups by the classroom teacher
or by a trained individual examiner. Typically the test results were statistically
compared using an analysis of variance or covariance.

Viewed retrospectively, all the major research studies (Lambert & Tucker,
1972; Swain & Lapkin, 1981; Cummins, 1983) reported similar positive findings.
Results differed somewhat according to the choice of program option but generally
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each of the three basic types (early, delayed, late) was found to be an effective route
to bilingualism. The most convincing statistics arose from investigation of early
total immersion. A report by Cummins (1983) summarized the principal findings
reflected in most of the research. First of all, he pointed out that although there
were temporary lags in some aspects of English language skills until formal English
instruction is introduced, immersion students soon catch up and even surpass
children in regular programs, suggesting, he said, that considerable transfer takes
place from French to English. He showed that early total immersion students
"approach native-like proficiency in French listening comprehension and reading
skills, although they are still clearly distinguishable from native Francophones in
speaking and writing skills” (p. 3). Lapkin and Swain (1984) added however, that
the French language skills of immersion students were assessed "favorably” by
Francophone adults and children alike. In looking at subject areas other than
English or French, Cummiins related that students in early immersion programs
compared favorably with students in regular curriculums in their ability to master
subjects such as math and science. Early research indicated as well, that children
experienced no important emotional or social problems adjusting to this new
educational experience. And while they remained firmly rooted in their Anglophone
identity, their attitudes towards Francophones were found to be much more positive
than those of children in regular programs (Lapkin and Swain, 1984).

In conclusion, the bulk of research conducted in the decade following the
implementation of immersion in the school systeins, was in fact, able to reassure all

concerned that students in immersion (especially early immersion) could indeed
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become functionally bilingual with no long term negative effects on first language
development or academic achievement.

In the ensuing years, several concems have surfaced concerning both the
methodology and findings of French immersion research. As more studies became
available from a variety of sources across the country, problems, inconsistencies,
and conflicting results became apparent. One critique by Bibeau (1984) pointed out
that immersion had no solid theoretical base and therefore research should have
been conducted before such programs were implemented in the first place. He was
likewise critical of the basic research design which he said really only compared
academic skills of students in both programs and not overall language development.
Objecting to the time, expense and outside imposition of such studies, he felt that
immersion was not the answer because, as he stated: "We have no significant data
on teaching methods or materials, teachers and their relations with children. ..
what happens in the classroom and so on"(p.46).

Harley (1984), in her study of the development of French language skills,
concluded that immersion students' “superb" receptive skills (listening and reading
comprehension) simply reflected the emphasis of schooling where listening to the
teacher and reading texts are the principal activities in learning a subject matter. She
stressed the importance of developing "productive” skills through interaction with
more native speakers.

In his reflections on a decade of French Immersion, Carey (1984) also
questioned the design of immersion research which he felt was one of "necessity”
not "choice" given the clientele and the nature of the research questions.

Recognizing that certain key variables like student selection and parent-teacher
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attitude characterized immersion programs, he cautioned against comparing results
of such programs with those of programs where such factors did not exist. He also
maintained that there are very few studies that document what actually happens in
an immersion classroom and how the teacher's role contributed within that context.
Referring once again to Genesee's review of immersion education, he
described two interesting studies (Genesee, 1981; Adiv, 1981, cited in Genesee,
1987) which examined the variables of time and amount of exposure in the
development of proficiency in French language skills. Comparison of early
immersion and "two-year" late immersion students over four consecutive years
failed to find any measurably significant differences in levels of language
proficiency. While similar studies (Morrison, 1981, cited in Genesee, 1987)
yielded different results, the evidence of these studies suggested that less time and
exposure are needed by older learners who, because of cognitive advantages, leam
more quickly than younger children. But, at the same tiine, said Genesee, the
nature of the learning environment in early immersion itself is also probably an
important factor. There may be a finite set of language skills required to function in
an immersion program, he reported, and if linguistic and communicative needs are
not progressively expanded, students may, in facf, reach a plateau in second
language learning around grade 3 (Adiv, 1980, cited in Genesee, 1987).
Conflicting result* notwithstanding, the evidence of these studies points to the
realization that theie is surprisingly little systematic, objective data on the nature of
communication in early immersion classes (Genesee, 1987). Nothing is known
about the communicative behaviors used or needed in immersion classes at different

grade levels. His recommendation stated:
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... what is needed are detailed investigations of the language learning
environment of immersion classes, including a focus on the language
teacher and his/her language behaviors and on the linguistic characteristics
of pedagogical materials. Such studies are needed in order to determine
what kinds of functional communication demands are being made on the
language learner. To date, most immersion research has focused on the
language leamer. Clearly however,language learning is an interactive
process. (p. 60)

This overview of research in French immersion reveals that specific socio-
cultural factors shaped the dominant methodology and influenced its findings.
Focusing on program and student evaluation, the experimental research design
attempted to correlate different learner characteristics or some aspect of classroom
performance with student achievement. Serious drawbacks became evident, over
time, as the studies bypassed important factors like classroom observation and the
effects of instruction. There is a pressing need now for the field of French
immersion research to redefine its goals and expand its definition with a view to
broadening its understanding of the complexities of second language teaching and
learning. In a "call for new perspectives"Tardif and Weber (1987) suggest that an
adoption of related and pertinent research orientations might offer fresh ideas and

new directions in the area of French immersion research.
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Language Research Perspectives

Second Language Research

Most of the L2 research that paralleled immersion studies in the 1960's and
early 1970's was conducted in natural settings and reflected the dominant first
language theories popular at that time. Taking their cue from Chomsky (1965),
investigations concentrated on syntax, linguistic stages, innate mechanisms, etc.
and their role in L2 development. Dulay and Burt (1974) expanded on Chomsky's
notion of a language acquisition device by defining a process they termed "the
creative construction process.” Boyd (1975) confirmed that there seemed to be
universal sequences of development in L2 learning, that L2 learners exhibited
linguistic stages similar to those of native speakers, and that the strategies of L2
learning "may be fundamentally the same as those of first language acquisition since
the systematic errors made by all language learners are similar" (Boyd, 1975, p.
126). As these first language theories evolved to encompass the role of semantics
and context, second language researchers like McLaughlin (1982) followed suit by
examining ideas such as how children applied formulaic expressions to different
contexts enabling them to "speak” before really knowing the targat language. The
naturalistic second language research of this period borrowed heavily from the
prevalent first language theories of the time and often tried to show the direct

influence of first language development on second language acquisition.
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Classroom Centered Research:

In the last several years the classroom has become a primary centre for
second language research. Programs as diverse as ESL, (English as a second
language) FSL, (French as a second language), bilingual education, and immersion
are now studied within the context of the classroom. According to Allwright
(1983) classroom centered research is a method of inquiry that directly observes
the classroom processes which underlie methods and techniques, generates rather
than tests hypotheses, and describes rather than prescribes. Gaies (1983) related
that early classroom centered research concentrated primarily on linguistic
characteristics of teacher input and its effects on language comprehension. He cited
studies (Gaies, 1977; Chaudron,1979) that supported this notion and further
studies (Hamayan & Tucker, 1980) that extended this research to outline the effects
of input on learners' production. Later it became apparent that input variables
formed only part of a larger process of interaction. Through the use of modified
versions of interaction analysis instruments (Flanders, 1970, cited in Gaies, 1983)
researchers began to correlate a variety of patterns of participation to second
language achievement (Sato, 1981; Schinke-Llano, 1983, cited in Gaies, 1983).
Classroom centered research was committed to the idea that investigation of
classroom processes was central to an understanding of how language was
acquired. Interaction was eventually regarded as a key component. As Long
(1983) pointed out ,however, such research continued to be of the input-output
variety and correlational in nature. Interaction analysis systems were found
wanting as an effective tool to examine patterns of interaction. The instruments

delineated easily observable and coded behaviours but focused heavily on what the
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teacher said and did, assuming that teachers controlled and changed interaction
patterns if they became aware of them. Such interactional analytical systems also
completely ignored aspects of non verbal communication, according to Long. In
contrast, subsequent research (Mehan, 1974) has shown that teachers and students
together actually negotiate the shape and direction of patterns of communication

within an interaction.

Second Language Research: An Interactional Approach

Building upon research done in first and second language development in
naturalistic settings, Ellis (1984) focussed on the nature of interaction and described
how an interactional approach could foster second language development in the
classroom. He defined language acquisition as a two part process of
input/interaction. Across first and second language development in naturalistic
settings as well as in the classroom, "input" is that special kind of language that
adjusts itself to meet the special needs of learners. Input in the form of "caretaker
speech,” "foreigner talk," and "teacher talk" share common characteristics of
modification of elements like length of utterance, choice of topic, prosody, use of
modeling, repetition, clarification, expansion strategies, etc., all of which facilitate
communication when the learners' linguistic competence is limited. Ellis proceeded
to show however, that modification of input is but one side of the coin. Backed by
a body of supporting literature in first language development (Wells, 1979; Wells &
Robinson, 1982) and second language development in naturalistic and classroom
settings (Hatch, 1978) he demonstrated that leamers also employ a set of what he

calls conscious or potentially conscious problem oriented "communication
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strategies” in their initial attempts to understand and sustain discourse. Itis an
examination of these joint strategies in operation rather than just modification of
input strategies which is important, said Ellis.

When there is a communicative problem the solution is not sought

separately by the native-speaker modifying the formal and discourse

characteristics of his speech or by the learner resorting to communicative
strategies. It is sought jointly by the nati.ve-speaker and learner working
together to establish and maintain a mutually acceptable topic. What is
important, therefore, is the "negotiation of meaning."

(p-91)

Through this process of negotiation of meaning the participants colleétively
and collaboratively "combine their forces" and define for themselves an effective
strategy which modifies and eventually expands interaction. According to Ellis
(1984) it is interactional adjustments rather than formal ianguage and discourse
adjustments that result in optimal development.

In his discussion of classroom second language learning, Ellis examined the
role of "teacher talk" and showed how such input should both reflect and expand
the learners' L2 development. In reference to Krashen (1983), he indicated that
input should be roughly suited to the level of comprehension the learners have
reached but that it should also contain some elements of the next stage of learning
50 as to challenge learners to move ahead in their development. To facilitate
comprehension, such input should be geared to the"here and now" and make use of
the extra-linguistic context. One type of input that Ellis identified as particularly

conducive to language growth in a classroom context is organizational language.
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The classroom provides its own rationale for negotiating about materials, routine
business, task fulfillment, etc. This negotiation is supported by the teacher's use of
"directives" or those imperatives that focus and direct classroom activity. This type
of organizational language as input fosters language growth because it refers to the
here and now, it appears in frequently occurring contexts, it is repetitive in nature,
and it does not require a verbal response as « part of communication. Ellis
contended that input must evolve from a wide variety of interactions (of which
language for organization is but one) that stress communication for social,
educational, and transactional purposes.

In summary, Ellis outlined the evidence of research in first and second
language development that promotes an interactive approach to second language
learning in a naturalistic setting with a view to promoting such an approach in L2
classrooms. He emphasized that both the speaker and learner collaboratively shape
the linguistic environment and he identified negotiation of meaning as a joint
interactional strategy that can facilitate and accelerate second language development.
Believing that L2 classroom "teacher talk" or input is context-dependent, he also
stated that it must evolve from a variety of types of classroom interaction in order to
optimize L2 comprehension and subsequent production.

Other L2 researchers as well, have continued to recognize the vital role of
interaction processes in the second language classroom. In her comments on
language learning in social context, Wong-Fillmore (1989) highlighted the fact that
both the speaker and the learner create and shape the social setting in which it

becomes possible and attractive to communicate in the target language. The
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linguistic data supplied by the speaker is anchored in the social setting supplied by
both to form "input." As language is observed by learners they play an active role.

The leamners play a role in getting speakers to adjust their speech when they

try to understand what the speakers are saying, and when they try to

respond. In so doing, they let the speakers know whether or not the
adjustments they are making are necessary or adequate. If they scem not to
understand, the speakers are likely to make further adjustments. When they
appear to understand, the speakers tend to carry on, or t0 adjust their speech

upward. (p. 281)

Wong-Fillmore reiterated what has been said by both Ellis and Krashen,
pointing out that learners collaborate with speakers in a joint effort to let speakers
know when interactional adjustments are satisfactory and when it is time in fact, to
expand to a higher level. More recently, research conducted by Weber and Tardif
(1987) has led them to believe that negotiation of meaning is fundamental to the
interaction process; that it is, in fact a "meta-strategy" and that a number of
similarly related strategies can really be viewed as variations or subcategories of
ways to negotiate meaning.

Negotiation of meaning involves interaction, actively giving feedback on

what has been understood and seeking additional information, clues, or

feadback to confirm this understanding. In addition, the negotiation of
meaning in a sense involves a power struggle for control of meaning and for
direction of the agenda. ... In the classroom context, the individual's
negotiation of meaning is often interconnected with a group strategy such

as guessing. ( Weber & Tardif, 1987, pp. 9,10)
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A final look at Genesee's summary of immersion education reveals that the
only investigations of an interactional basis of second language leaming in French
immersion research were conducted by Cleghorn (1985, cited in Genesee, 1987)
and Weber & Tardif (1987). The realization, however, that it is precisely the
quality of teacher-student interaction that determines the effectiveness of immersion
programs prompted Genesee to submit that an interactive evaluation approach
merits due consideration. From the limited research, Genesee speculated that the
general instructional style of immersion could be characterized in terms of
negotiation of meaning which he defined this way:

Negotiation of meaning involves a set of interaction strategies that promotes

. .. the learner's comprehension of what the teacher is intending to mean,

what the situation means, and therefore what the language means and how it

works. (p. 180)

While he hastened to agree with the interactive goals of second language
research as just outlined in terms <f comprehension and production, his perception
of negotiation of meaning was narrower in scope. He spoke only of negotiation as
serving academic achievement through the provision of academic content, which
becomes the substance and reason for negotiation. Ellis' profile of varied types of
interaction and the meta-strategy concept outlined by Weber and Tardif suggest an
inherently broader and more useful definition of negotiation of meaning.

Genesee lamented the fact that there is a great lack of information
concerning the pedagogical and linguistic strategies used by immersion teachers.
To remedy the situation he called for a program of research that emphasizes

"characteristics of social interaction that are thought to facilitate acquisition of
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decontextualized skills and specifically literacy-related skills” (p.185). In
particular, he mentioned (among others) "scaffolding” by Bruner as one way of
focusing research centering on interaction patterns. Such an orientation could
provide valuable insights into how teachers integrate academic and language

instruction in immersion programs he believed.

The Scaffolding Process

For those researchers like Jerome Bruner who espoused a social, cognitive
model of language development, the "scaffolding" process became an important
way to better understand key concepts related to language in social interaction.
Inspired by the seminal theories of the Russian psychologist Lev Vygotsky
(1972,1978), Bruner grounded his studies of language in Vygotsky's concept of
the "zone of proximal development."

"It is the distance between the [child's] actual developmental level and the
level of potential development as determined by independent problem solving under
adult guidance or in collaboration with more capable peers" (Vygotsky, 1978, p.
86).

From his observations of language and problem solving tasks in interactions
between adult tutors and children (1976), Bruner expanded Vygoisky's déﬁnition
by identifying salient characteristics of this adult guidance or "scaffolding" as he
termed it. He defined scaffolding as the special role the adult plays in an intcracti\;e
"instructional” situation. In structuring an unfamiliar task the adult tutor "controls
difficult aspects of the task thus permitting the child to successfully complete those

elements within his/her range of competence. This joint combining of efforts
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allows the task to proceed to a successful conclusion. Referring to another of
Vygotsky's famous maxims,"what the child can do in co-operation today he can do
alone tomorrow" (Vygotsky, 1972) the underlying assumption is that this adult
assistance allows the child to comprehend the task more quickly than if assistance
had not been provided. Even more importantly, this assistance is said to promote
future task competence. The variable of comprehension is critical according to
Bruner. Only when a child understands the solution to a problem is he/she able to
produce steps leading to its solution. In other words comprehension precedes
production. In the scaffolding interaction ,the child indicates comprehension
through performance and the child's performance, in turn, assures the tutor that
comprehension is evident and thus the task can move forward to successful
completion. In addition, subsequent research by people like Wells (1979) advanced
the idea of problem solving as the subtle interplay between comprehension and
production with production playing an active role in the fostering and furthering of
comprehension. This view proposed that learner and tutor are active partners in the
scaffolding process. Bruner has identified six functions which form the nucleus of
the scaffolding process:

1. Recruitment: enlisting the child's interest in the purpose and material of

the activity.

2. Reduction: simplifying the task to components the child can complete

successfully.

3. Direction: maintaining motivation and the direction of the task.
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4. Relevant: accentuating relevant features and focusing attention features
on the important discrepancies between the child's actions and the necessary
process.

5. Supporting: providing help whenever necessary to reduce stress.

6. Modeling: demonstrating tasks. Assuming the child will imitate tutor in

some appropriate way. (Bruner, 1975)

As applied to child language leaming, Bruner's concept of scaffolding is
called "Language Acquisition Support System" (LASS) (Bruner,1983). In this
instance, linguistic and motivational support is provided by a more experienced
speaker to help the young child formulate language. This support gradually adjusts
jtself in terms of form and degree as the inexperienced child becomes more
independently fluent.

Courtney Cazden (1981) made interesting use of the principles of Vygotsky
and Bruner in her studies of language use in the context of classroom social
interaction. Applying Vygotsky's "zone of proximal deveiopment” she looked at
teacher-student dialogue and concluded that “the assisted performance is not just

performance without competence but performance before competence - that the

assisted performance does indeed contribute to subsequent development" (Cazden,
1981, p.7). Her description of "peek-a-boo" activities (1983) provided her with a
basis for applying Bruner's theory of “scaffolding.” She found that within these
games, the scaffolding activities of the home actually provided a child with a solid
base for learning the scaffolding patterns of the classroom. A further study of
nursery rituals reported that "raising the ante” or using increasingly complex and

challenging language in "tutorial dyads" enabled the child to later recognize the
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prominent features of teacher discourse. One interesting comment Cazden made
about scaffolding was that it should ideally "self-destruct” as needs lessen and
redefine its structure to meet the demands of increasingly elaborate requirements.

Although Cazden made an enormous contribution to a greater understanding
of classroom discourse she described an urgent need"...for more analyses of
assistance to children's learning of discourse - of the kinds of scaffolds, models,
and direct instruction that children are provided" (Cazden, 1983, p. 49).

In a study of communicative competence in kindergarten, Helen Ilott (1987)
applied the evidence of a tutoring experience against Bruner's six functions of
scaffolding and discovered significant variations. Several functions co-occurred
suggesting that the list be broadened to include both purposes and strategies.
Categories were added or rounded out with sub-groupings as the data seemed to
demand it. One additional characteristic "adult effort" provided further insight into
the role of the tutor in the scaffolding process. Specifically, the amount of effort
produced by the tutor to achieve a desired response from the child is proportional to
the child's resistance to respond. The tutor has a sense of commitment to helping
the child comprehend the task at hand and expends whatever effort is necessary to
see that this is accomplished. As Ilott pointed out however, the tutoring design of
her study introduced incrementally more difficult tasks as opposed to Bruner's
single task and this probably accounted for the diversification of her findings.

What the evidence of these foregoing studies demonstrates is the validity of
applying Bruner's model of scaffolding in different educational contexts. Just as
Cazden and Ilott adapted the process to answer important questions about

communicative competence in classroom settings, evidence from a second language
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study set against Bruner's model might reveal important characteristics of
scaffolding which are relevant to the French immersion experience of classroom

interaction.

Paralanguage

As noted by Bruner (1987), there is more to communicating meaning than a
consideration of content alone. Language is embedded in its unique situational,
cultural context. Making sense of this context requires a wide range of cues. By
way of elucidation, Bruner explained that the interpretation of the communicative
context relies heavily on "illocutionary” features and/or gestures and movements of
the speaker that not only direct attention to the particular context but give
information about the degree of importance of what is being said. This reliance on
non verbal cues is largely taken for granted, he said, but its importance should not
be underestimated as it is this type of information that permits children to engage in
communicative activities that would otherwise be beyond their range of
understanding.

A growing realization that non verbal or "paralanguage" features of
language were inextricably linked to verbal expression, led linguists to consider
these nonverbal aspects more carefully (Mehrabian & Ferris, 1967, cited in
Pennycook, 1985). The definition of paralanguage has continued to evolve since it
was first coined by George Trager (1958). Trager's early interpretation described
paralanguage as a verbal feature iistinguishable from the specifically non verbal
behaviors of kinesics and proxemics, which were being studied separately at the

time (Hall, 1966). Over the years "paralanguage" has come to encompass a broader
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definition that includes "paraverbal”, kinesic, and proxemic aspects (Pennycook,
1985). Specifically defined, paraverbal elements include the following: degree of
intensity, rate and pitch of non-lexical items, the use of "non words" occurring in
the standard language system, and the role of silence. Kinesic elements incorporate
the broad domain of tacial expression, posture, and bodily movement and are
similarly measured in terms of pitch, stress, and intensity as well as duration of
movement. The particularities of touching behavior and social distance constitute
the field of proxemics.

Several paralinguistic, kinesic, and proxemic characteristics of first
language non verbal behavior have been extensively studied and their relationship to
meaning and culture, well documented (Birdwhistell, 1952; Key, 1975).
Harris(1972) advocated the study of paralanguage in the classroom.

By observing the interactive patterning of the paralanguage of teachers and

students, we may be able to shed important new light on the learning

process.... as well as help objectify the elusive notion of the "effective

teacher." (Harris, 1972, p. 9)

On the other hand, very little of this type of research has been undertaken in
the field of second language research. A retrospective glance at the literature
reviewed so far indicates a reference by Ellis to the context dependent nature of
language learning with no specific mention made of paralanguage features of
language and only a cursory comment by Genesee (1987) that teachers need to be
sensiive to non verbal feedback from students. Wong-Fillmore (1989) said that
learners have special "resources” that help them "discover what people are saying,"

chief among which is a language already in place that allows them to make
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assumptions and guesses about how a second language might work. Nowhere did
she even hint at the fact that paralanguage cues might facilitate the language leai'ning
process.

Some L2 research has studied paralanguage aspects and one study (von
Raffler- Engel, 1976) found that kinesics is more closely associated with culture
than with language. She also argued that language and paralanguage must be
observed in concert within the context of socialization in order to truly understand
the nature of the language acquisition process. Pennycook (1985) considered
paralanguage features in an L2 classroom situation and concluded that it was
incumbent upon teachers to not only exploit the use of the paralinguistic signals
they are always unconsciously sending but to actively teach some aspects of
paralanguage to students. Like Ellis, he favored an interactive classroom structure
which he claimed would intrinsically encourage and encompass paralanguage
features within its system.

One recent study (Weber & Tardif, 1987) proposed that paralanguage
features (employed by the teacher) contributed to the unfolding of meaning within
the context of a French immersion situation. "There is a 'scaffolding of meaning’
that is constructed around the language situation By using such clues as gestures,
body movement, intonation . . ." (Weber & Tardif, 1987 , p. 16). They also
concluded that "attending to the paralanguage elements of human communication is
one of the most striking features of immersion classroom sense-making" (Weber &
Tardif, 1987, p.13).

It is evident from the preceding discussion that "paralanguage” should

figure prominently in any discussion of the construction of meaning and the context
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of culture in human communication. The process of scaffolding facilitates this
construction of meaning for the child in an instructional interaction by embedding
language in paralanguage forms that allow meaning to be understood before actual
words are. It follows from this that any investigation of scaffolding should
consider not only verbal aspects but those essential paravertal slements as well.
Summary

In a review of the first and second language research perspectives presented
so far, several elements converge to describe an interactive perspective of second
language development. After L2 research began to center on the classroom, a first
major consideration was the effect of "input." It gradually became obvious that
input was only part of a broader system of interaction. As defined by Ellis and
others language acquisition involves an interaction between the learner who
employs certain "communication strategies” and the speaker who modifies input.
This partnership goes beyond a simple response to input, however; the adult and
child jointly develop a collaborative strategy that allows them to "negotiate
meaning” within the interaction thereby facilitating and accelerating language
development. Negotiation takes place as the adult "scaffolds" verbal meaning
(initially in non verbal forms) to permit the child's greater comprehension. The
learner is an active partner in this scaffolding process and it is his/her responses that
guide the process which changes its form and function as the needs of the learner
dictate.

Both language and educational researchers have long maintained that non
verbal behaviors are integrally tied to human communication. Investigation in this

area has found that non verbal behaviors are closely associated with cultural and
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situational concerns of language. Other research has devised ways to investigate
non verbal behavior by breaking it down into discrete categories. There is a paucity
of this kind of inquiry in the field of second language development, especially in
immersion research. It was the contention of this study that an investigation of
language and especially paralanguage within the scaffolding process of a French
Immersion Kindergarten would illuminate important features of second language

development in social interaction.

Research Methodology Perspectives

Another goal of this literature review is to present alternative methodological
perspectives that might better address issues related to an interaction model of L2
immersion research.

As previously stated, the governing research methodology chosen to
evaluate immersion programs has been limited by socio-political motives to ensure
everyone involved that such programs did not impede first language development or
scholastic achievement. The programs' continued success suggests that such a
research goal has become less useful; more pressing concerns now deserve
attention.

In their paper calling for new perspectives in French Immersion research,
Tardif and Weber(1987) indicated that a quantitative, experimental research design
overlooked the important dimension of meaning in human behavior and failed to
answer demanding questions about the complexities of classroom life. Believing

these matters to be crucial in French immersion research, they argued that more
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qualitative approaches, and in particular, ethnographic approaches would satisfy

this need.

Ethnographic Research
In the past two decades the rise of interest in the ethnography of

communication (Hymes, 1974), has greatly influenced the field of educational
rcsearch and has led to the definition of the classroom as a "subculture” with rule
governed patterns of communication that distinguish it from other cultures (Mehan,
1979; Wilkinson,1982). Such research has also revealed the importance of the
cultural context in determining how meaning is constructed through an active
collaboration of teacher and student in classroom interaction (Delamont, 1983).
Although few in number, some second language research studies have
slowly begun to apply an ethnographic perspective in their research. In his
interesting article, Long (1983) described various anthropological approaches to L2
inquiry that came about partly as a reaction against the limitations of interaction
analysis and partly in response to the successful use of unstructured observation in
many other disciplines. He outlined participant and non participant observation as
being ethnographic forms suitable for L2 classroom research. He cited the best
known example of L2 participant observation as the "diary studies” ( e.g.Schumann
& Schumann, 1977, cited in Long, 1983) noting that such self studies shed light on
many personal variables in second language learning. Recently other studies of the
non participant variety have included one that looked at language use patterns in a
Spanish bilingual setting (Bruck & Schultz, 1977) and another that reported

findings related to the culture of French Immersion kindergarten and how young
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children come to make sense of their first experience of second language learning in
this setting (Weber& Tardif, 1987).

Ethnographic research includes a wide variety of qualitative and descriptive
types of research which are particularly appropriate for studying classroom
processes because inherent in their nature is a concern for interaction in social
context. The methodology involves an in-depth study of a limited setting with a
view to revealing both explicit and implicit natural behaviors that contribute to an
interpretation of the setting. From prolonged and repetitive observation and
analysis of live data ethnography provides detailed, accurate descriptions and makes
inferences about the phenomena in question. Its emphasis is on a small sample,
however, and questions arise as to the generaiizability of ethnographic studies. In
response to such concerns, ethnographers feel that amassing detailed information
about one setting is in some ways superior to methods that collect superficial and
perhaps misleading information about relationships in many different settings. Also
as Spindler (1982) states, "an in-depth study that gives accurate knowledge of one
setting not markedly dissimilar from other relevant settings is likely to be
generalizable in substantial degree to these other settings"(p. 8). The findings of

ethnographic inquiry will often be generalizable logically if not statistically.

Constitutive Ethnography
This researcher employs an ethnographic approach developed and labelled

by Hugh Mehan (1979) as "constitutive ethnography" which he felt gave more
satisfactory answers to the often legitimate concems of generalizability. In

collaboration with Courtney Cazden (in her classroom), Mehan employed his
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particular methods to examine the social organization of interaction in an elementary
school classroom with a special emphasis on language. Extensive analysis of |
videotapes extracted a corpus of data that looked at one "speech event" - teacher-led
lessons. The structure of the lessons and the interactional activities of the teacher
and students who assembled these lessons are described in detail in Mehan's book,
Learning Lessons. This ground-breaking ethnographic study furnished valuable
new insights into the communication patterns of the classroom. What is of specific
interest here though, are the techniques Mehan utilized to derive principles from the
extensive data collected over the period of a school year. Guided by the
ethnographic policy that all data must be incorporated in the analysis, Mehan
defined his process:
The method begins with a small bunch of data. A provisional scheme is
generated. The scheme is then compared to other data and modifications are
made in the scheme as necessary. The provisional analytic scheme is
constantly confronted by "negative” or "discrepant" cases until the
researcher has derived a small set of recursive rules that incorporate all the
data in the corpus. The result is an integrated, precise model that
comprehensively describes a specific phenbmena instead of a simple
correlational statement about antecedent and consequent conditions.
(Mehan, 1979, p. 21)
After completion of their project, Cazden noted in the foreword to Mehan's
book, that it would now be advantageous to classroom research to seek
commonalities across different classrooms. Taking this into the second language

classroom context it was thought an application of Mehan's methodology might
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prove a useful exercise in beginning an exploratory search for answers to urgent L2

social/language concerns.

Teacher as Researcher

"It is the teachers, who in the end will change the world of school by

understanding it."  (Lawrence Stenhouse)

There has been of late, a rise of interest in a form of classroom research that
employs the teacher as principal investigator (Nixon, 1980; Connelly & Ben-Peretz,
1980; Hustler & Cuff, 1986). Labels such as "teacher as learner"
'teacher/researcher” "action research" are various ways of identifying attempts to
personalize research. Just as students are now viewed as active contributors to the
learning process, so tco teachers are being encouraged to contribute to the wider
field of educational research. No longer perceived as "consumers” of research,
teachers are now seeking to become their own "experts” (Dillon, 1985) employing
research in the unique context of their classroom as a means of effecting
meaningful, beneficial change. With a sincere desire to learn, teachers "make
explicit "acts of teaching and by questioning and reflection come to understand the
underlying assumptions and procedures that guide the operation of their particular
classroom. Ideally, says James Britton (1972), research, teaching, and
professional development are an interactive process that encourages the "coming to
know" of research to develop into active "doing." This concept of action is echoed
by Stenhouse (1975) who believed, as long as twenty years ago, that personal
research involvement by teachers should be at the heart of the educational process.

He felt that the classroom was the ideal place to generate educational theory and
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cultivate in teachers that critical condition of "understanding” that would allow them
to more readily pursue necessary changes in teaching practices.

This type of research reflects the spirit of ethnography because it is designed
to get at hidden meanings, and assumptions about roles, rules, etc. This socio-
cultural knowledge that guides the behavior of classroom participants is key to the
process of understanding and effecting change. Given the proper research tools
teachers, who after all know better than anyone what goes on within the walls of

the classroom, make ideal ethriographers!

The French Immersion Kindergarten

The entry point for children in immersion programs is generally the
kindergarten year. Although a few studies have discussed second language
concemns in a kindergarten setting (Kleifgen, 1985; Saville-Troike, 1985; Wong-
Fillmore,1985) only one major study (Weber & Tardif, in press) has examined in
depth the nature of a French Immersion Kindergarten experience. That
kindergarten has never been a major focus of French immersion research may be
due to the fact that there is no traditional academic content as such to use for
comparison and evaluation purposes. The kindergarten setting is a good example
of a natural classroom second language setting as described by Ellis however, and
qualitative research approaches are particularly appropriate when examining

children's experiences over a long period of time (Bruck & Schultz, 1977).
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Songs in the French Immersion Kindergarten

A number of kindergarten activities are conducted and directed through the
medium of a special form of language - songs. Music, “that universal language,”
has long been recognized as a valuable pedagogical tool for the achievement of
second language goals (Parker, 1969; Techmeier, 1969). In her description of
songs as "speech acis" Gatti-Taylor (1980) relates that the rhythmic and tonal
qualities of music enhance compact, formalized, and simplified L2 structures
allowing for easier assimilation. Songs permit frequent repetition of language
structures unfettered by the usual boredom that drill implies and, aided by visual
materials, contextualizes language and promotes further understanding of the L2
culture (Jolly, 1975). That songs generally constitute children's first attempts to
use the target language is tribute to their great ability to motivate children to want to
understand and use language in concrete ways. In this study, the teacher's use of
songs was a dominant, multi-purpose strategy used to promoteboth language
development and classroom cultural goals. Consequently it was considered worthy

of special consideration in the discussion.

Summary

To summarize, the dominant French immersion research methodology has
been used to answer specific questions out of necessity, not choice. Different
questions revolving around the complexities of meaning in cultural context are now
emerging and demand a new methodological approach. Itis suggested that an
interdisciplinary, ethnographic perspective is particularly appropriate to address

these concems. An outgrowth of educational ethnography has been the
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participation of teachers as researchers in their own classrooms. They seem
especially well suited to the task of uncovering the hidden sociocultural meaning of
their unique classroom contexts and are being encouraged to use this
"understanding" to effect change. Studying young children is well served by a

qualitative research approach, which examines children's experiences in a natural

setting.

Rationale for the Study

The total research "picture” that emerges from this literature review reveals
that French Immersion research has yet to reach its full potential as a force in the
general field of second language research. Hemmed in by political pressures, it did
not seek to answer questions beyond the dictates of its narrow mandate. Other
more urgent questions of language and culture now demand to be answered and a
look at other research perspectives provides a point of departure.

Beginning in a purely Chomskian mode, second language research concerns
have expanded from a simple consideration of teacher input to an examination of
how meaning is structured and negotiated by the participants within the cultural
context of the classroom. Research methodologies have evolved to effectively deal
with these issues as the strictly quantitative experimental designs have given way to
a process approach that employs methods like interaction analysis and procedures
borrowed from anthropology.

It is time for the field of Canadian French immersion inquiry to "catch up"
to other areas of L2 research. Specifically, itis important to look at interaction

processes in immersion classrooms. This study employs an ethnographic
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methodology to examine patterns of social interaction within the "scaffolding”
process in a French immersion kindergarten in the hope that such an investigatibn
will shed light on salient features of interaction in the specific context of immersion.
It is hoped that thisstudy will contribute towards a new perspective of French
immersion research.

The design of the study is outlined in the next chapter.
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CHAPTER 3
METHODOLOGY

Life in a kindergarten classroom revolves around talk, and teachers of
young children have traditionally oriented activities towards furthering their
students' language development. In a French immersion kindergarten this goal is at
once the same and yet different, with a second language (L2) superimposing itself
onto the first. As the children are exposed to a wide variety of L2 oral language
activities, it is evident that both teacher and students engage in a collective process
of striving to make sense of this new language experience.

The purpose of the present enquiry was to describe and interpret this
collective "scaffolding" process in 2 French immersion context in order to examine
the construction of meaning by the participants in an initial second language
learning situation. To achieve this goal, the researcher was involved in a self-study
and chose as a method of analysis constitutive ethnography as defined and
employed by Hugh Mehan. This method seemed especially appropriate because
Mehan developed the methodology in order to examine classroom communication
patterns in-depth. The data of this study are in the form of videotapes making it
suitable for intensive analysis and satisfying Mehan's principle dictate that data
should always be retrievable. The research question attempted to go beyond
correlational concerns in order to probe more deeply into the teacher's patterns of
communication.

Three major assumptions guided the analysis of the basic core of data. The

first assumption was that paralanguage is an important function of the early stage of
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second language learning (Weber & Tardif, 1987). Secondly, it seemed likely that
both language and paralanguage strategies would change over time as children
developed comprehension in the second language. A final assumption of the
relationship between language and culture (von Raffler-Engel) identified the need
to consider second language goals in relation to the specific roles of teacher and
student in the classroom. These assumptions, along with information regarding
existent scaffolding models, undergirded the analysis of the activities which made
up the speech event of "circle time." This chapter will look at the particulars of the
study design including a description of the sample and data coliection and analysis
procedures. It will consider the major research questions which attempt to identify
(a) variables of a L2 scaffolding process, (b) whether some L2 variables are more

important than others, and (c) if the nature of the variables changes over tine.

The Sample
The sample consisted of the teacher and her class of four and five year old
students who had English as their first language. Coming from middle and upper
middle class backgrounds, the students could generally be characterized as socially
and culturally privileged. They attended a half day French immersion kindergarten
in a school situated in an older middle class district of Edmonton. The researcher

for this study was the classroom teacher.

Data Collection
After permission was obtained from the parents, the teacher and the children

were videotaped for the first hour of the school day once a week from the beginning
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of September until the middle of May. The data were recorded on videotape and
then transcribed into written form. Good colour reproduction and clear sound on
the videotapes provided the minutiae of sound and motion for paralanguage
analysis. For the purposes of this study, it was decided to consider the videotapes
and transcripts of the first half hour of each kindergarten session because during
that time the whole group and teacher were gathered together and the major
emphasis was on student-teacher verbal interactions. During these "circle time"
sessions children sat in a semi-circle on the carpet facing a large display board and
also facing the teacher who alternately sat in a small chair or stood up and walked
about in front of them. Some of the activities which took place during this time
included calendar and weather routines, L2 oral language games, songs and

rhymes, and planning of the day.

Preliminary Analysis
The recursive rules technique as interpreted by Mehan dictated the need to
collect a representative sample of the entire data for analysis and coding. This
preliminary analysis would generate a provisional scheme that would then be
compared to other data and modified as necessary until a small set of rules
incorporated all the data. The data for the initial analysis was chosen from the

beginning, middle and end of the time period as follows

Beginning. Sept. 10, a.m. and p.m.; two tapes and transcriptions Sept. 17,

a.m and p.m.; two tapes and transcriptions
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Middle. Feb. 4, a.m and p.m.; two tapes and transcriptions Feb.11, am.
and p.m.; two tapes and transcriptions

Year end. April 21 a.m. and p.m.; two tapes and transcriptions May 15,
a.m. and p.m.; two tapes and transcriptions

Total: twelve tapes and transcriptions.

At this stage of the analysis, a considerable number of hours were spent
viewing and reviewing the videotspes and examining the data from both the
morning and afternoon classes in order to identify general categories and any
differences in approach to the separate groups. Since no differences between
groups were apparent, data for the two groups was pooled for analysis. The next
step was to closely examine individual teacher utterances in the transcripts and
repeatedly check them against the videotapes to describe the role of paralanguage.
From this comprehensive search, frequently occurring verbal and non verbal
behaviors were identified and placed into categories as an initial coding. The
coding categories were then clearly defined and organized into a conditional
scheme.

The conditional scheme was presented to an independent observer (a
fluently bilingual, university professor, well versed in immersion techniques and
language theory), who examined three tapes and transcriptions or 25% of the the
sample. The observer tested the data against the coding categories to assure
reliability of categories. Discussion with the external rater revealed major
agreement along the coding categories. A subsequent joint examination of a sample
of data revealed however, that specific variance between teacher/researcher and

external observer could in fact, be attributed to the teacher/researcher’s self-
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knowledge and ability to recall pedagogical intent. As well, a certain ambiguity
became evident as verbal, paraverbal, kinesic, and proxemic behaviours often
blended so completely as to render coding of distinct categories difficult. In the
end, both rater and researcher agreed to allow evidence from self-knowledge and
recall of purpose, acknowledging that analysis decisions were made through this
"filter" of pedagogical intent. In order to clarify vague behaviour categories such as
prosody, facial expression, and posture, it was decided that these would be coded
when they appeared to be pedagogically significant. Most importantly, the observer
agreed with the researcher that the proposed model accounted for all the data under
study. With these modifications in mind, a secondary analysis took place
following the discussion with the independent observer. The refined model was
applied to yet another selection of kindergarten circle time activities. Three tapes
and transcriptions were chosen from October, November, and May which at thirty
minutes each provided for an additional six hours of viewing of both morning and
afternoon groups. This served both to consolidate the evidence of the significant
time periods and to confront any further discrepancies in the scheme. In this final
analysis, categories were collapsed, redefined, and/or blended as necessary until all
data was comfortably accounted for and a precise, integrated L2 scaffolding model
was obtained.

In addition, three videotapes from October, February, and May (a.m. group
only) were selected for special consideration of language and paralanguage
behaviors. Each specific behaviour was isolated, viewed on the three tapes
representing the time frame of early, middle, and year end and counted to determine

frequency of occurrence. Any changes over time were noted. Paraverbal aspects



Page 44

were coded 100% of the time, while kinesic and proxemic behaviours were coded
when visible and when not visible were supported by the teacher's recall of what

was taking place at the time.

Chapter 4 presents a detailed definition of the L2 scaffolding model and a

discussion of findings.



Page 45

Table 1
Process Strategies
A. B. C. D.
Control of Language Paraverbal  Kinesic Proxemic
complexity 1. modelling 1. non words 1. gestures 1. touching
of L2 2. expansion 2. prosody 2. facial exp. 2. posture
3. direction of 3. silence
rituals and
routines

4. encouragement

Note: Definitions of Model Elements

A. LANGUAGE;:
1. Modelling
(a) Repetition of words, statements, questions, songs and rhymes often
supported by visual materials
(b) Repetition of formulaic statements, questions to reinforce
(c) Echoing:correction of content errors made by children, correction of form
of language and echoing of children's L1 statements back to them in L2.
2. Expansion
(@) Words, statements, questions, songs to explain, clarify or reinforce one

idea, often supported by visual materials.



(b)

(©)
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Statements, songs, questions to link ideas, often supported by visual
materials.
Questions or statements which invite the continuation of a verbal

interaction.

3. Direction of rituals and routines

(@)

(b)

Rituals:

i) words, songs, and rhymes as beginning and finishing markers.

(ii) repetition of formulaic statements, questions, songs, and rhymes
Routines( classroom management)

(i)  words, songs, & rhymes as management markers.

(i) command statements, request, invitation statements.

(iii) repetition of formulaic statements or questions to direct behavior.
(iv) correction of behavior errors.

(v) dialogue to organize surroundings.

(vi) organizational dialogue with other adults.

4. Encouragement

(@)

(b)

Words and statements of agreement and/or acceptance in response to
children's statements.

Command statements, request, invitation statements

B. PARAVERBAL:

1. Non words

2. Prosody (aspects that are pedagogically significant)

(a)

motherese
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(b) exaggeration
(c) whispering
(d) making voice sound like a word (for lexical meaning)
(e) words drawn out for emphasis
3. Silence

(a) verbal cloze-expected response, choice of response.

1. Gestures
(a) rolling, clapping, rubbing hands, hands clasped, hands to ear.
(b) placing index finger and thumb together (indicates preciseness).
(c) pointing index finger in the air, pointing to place,clicking fingers,
(d) sweeping motions using hands and arms (special emphasis markers)
(¢) mimicking words & ideas using fingers, hands, arms and whole body
(f) pointing to child.
(g) shaking head in the affirmative or negative.
(h) picking up objects, holding up objects, showing objects, pointing to

objects, moving objects, giving objects to child.
2. Facial Expression

(a) smiles

D. PROXEMIC:
1. Touching

(a) touching child(head, arm, shoulder) activity interrupted.
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(b) touching or placing child without interrupting flow of activity.

(c) taking child by the hand or arm and guiding to another spot.

. Posture

(2) bending over(half bend whole bend).
(b) sitting at child's level, crouching, turning body toward child.

(c) standing up, sitting down, walking around.
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CHAPTER 4
RESULTS

The purpose of this self study was to examine the patterns of
communication in social interaction within the context of the second language
learning situation in one French immersion kindergarten. In particular, emphasis
was placed on the role of the teacher’s input in "negotiation of meaning" and the
effects of such input on the children's overall L2 development. An application of
Bruner's concept of "scaffolding” by means of an ethnographic analysis uncovered
variables of adult participation that were unique to this second language
teaching/learning environment and resulted in the definition of an L2 scaffolding
model. What follows is a detailed description of the model and a discussion of the
major findings.

Numerous hours of analysis incorporating ali of the data suggested a precise
L2 scaffolding model with the dominant process being Control of Complexity of
L2. Several teacher behaviors formed the basis of the coding categories; these were
eventually defined as four major strategies which formed the nucleus of the process
model. These strategies were labelled (a) language, (b) paraverbal, (c) kinesic, and
(d) proxemic. The various elements which make up the model are now defined (see
Table 1 and table notes). The pertinent teacher behaviours and strategies which led
to formulation of the model will be discussed separately under the general headings
of Language and Paralanguage. The second half of the discussion will provide an

interpretation of the findings related to the important L2 scaffolding variables and
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will attempt to show how the scaffolding process changed over time to meet the

developing linguistic and cultural needs of the students.

Classroom Behavior and Strategies

Language
In this classroom, second language instruction tended to follow a natural
progression of steadily increasing and advancing the level ot conceptual
development. Four important classifications of teacher behaviours seemed to
exemplify typical language usage in this process: (a) modelling, (b) expansion, (c)

direction, and (d) encouragement.

Modellin
During circle time the teacher/researcher modelled L2 principally through the

strategies of repetition and echoing. Particularly important at the beginning of the
year, repetition manifested itself in three major ways: word-object, language
formulas, and songs. Word-object repetition was very evident, often supported by
visual materials, e.g. "c'est rouge, je vois la couleur rouge i¢i, oui, comme mon
crayon; ah un petit ceeur rouge, c'est rouge, trés bien (emphasis on color word
rouge supported by pointing to objects of that color). The direct instruction and
repetition of key formulaic statements and questions was also a noticeable strategy.
These formulas were consistently modelled with the expectation that children would
memorize and repeat them at appropriate moments ("du veux-tu jouer? je veux

"). The use of songs as a repetition technique figured prominently in

jouer
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the instructional repertoire of this particular teacher. In the early part of the year,
key words, phrases, expressions, and language formulas were frequently repeatéd
in the guise of songs. The addition of rhythm and melody was purposefully used
to facilitate acquisition of language structures. Another noteable modelling strategy
was that of "echoing" which differed from repetition in that it occurred in response
to utterances from a child or the group. The three types of echoing observed were
that of echoing a French statement in response to its English counterpart (e.g., C:
"He's tired." P. " Il est trés fatigué.") correction of form (e.g., C: "Pompier." P: "
Pompier, non, papier, pas pompier.”) and correction of content (e.g., C: "

Sunny.” P. " Non i! ne fait pas soleil.")

Expansion
In this particular classroom as children developed their ability to

comprehend the L2 of circle time, the teactier’s facilitating strategies of repetition
and echoing reinforced simple word-object concepts, statements, questions, and
selected formulas. These slowly evolved to enlarge and link ideas and to stimulate
longer verbal interactions.

As early as the first lesson, simple ideas were expanded for easier
assimilation (e.g., animating an object, "Bonjour la colle"). In the ensuing months
ideas were linked to enlarge a particular concept, as for example, in this discussion
of the feast of St. Valentine's, " C'est le mois de février, on célebre 1a féte de la St.
Valentin, c'est le 14 février, la féte de la St. Valentin." The following excerpt of a
shared story demonstrates actual dialogue resulting from response to children's

input:
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Child 1 : Why is Gedeon scared?

Prof: Oh de la noirceur, hé?

Child 2 : He was scared of the dark but the moon lights up the sky.

Prof: Oui, c'est ¢a, la lune a allumé le ciel. "Je n'ai plus peur," dit Gedeon.

Throughout the year as lesson periods became progressively longer,
language concepts and forms were adjusted upwards to accommodate student
needs. From short, staccato-like repetitions of simplified vocabulary, words and
phrases matured into longer, more complex utterances. Certain previously
discussed techniques acquired additional functions such as more variety being
introduced into the formulaic structures (e.g., "Comment ¢a va aujourd'hui?,
"Est-ce que tu es content, triste, ou fiché aujourd'hui?”). A more complex
vocabulary was presented in the songs with less repetition of structures and there
was a definite attempt to enhance the cultural component of the target language
through its songs. Quésu'ons were now directed at students with the expectation
tha, they would be answered chorally or by a single child. Children's responses
were actively solicited and assimilated into discussions and dialogues. A new
technique of "cloze" was employed more frequently (i.e., the last part of sentences

left off for children to fill in orally (e.g., c'est le dix fill in the month).

Rather than simply reinforcing a simple word, materials were now incorporated into
scenarios in order to promote concept development ( e.g., a language dialogue
involving Bozo the puppet who has just returned from Hawaii; the children were

invited by Bozo to ask him specific questions about his sojourn in Hawaii).
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Direction of Rituals and Routines

The form, strategies, and purposes of the language of this classroom's
rituals and routines will now be considered separately since their objectives were
somewhat different.

Rituals. The major focus of oral language activity, in this kindergarten,
occurred during "circle time." Within the parameters of circle time there were a
number of speech acts, repeated daily in a sequential format and set off from the
mainstream of language activity by the use of specific language patterns. These
patterns incorporated beginning and finishing markers and repetition of formulaic
structures often presented in the form of songs and strongly supported by visual
materials and concrete objects. The main strategies are integrated in the following
"weather ritual."

1. Beginning marker: "Les amis quel temps fait-il?", a song incorporating
the major language structure. Children try out various responses ( e.g. rainy,
windy, to which the response was negative until the teacher finally directed the
question "est-ce que c'est nuageux?")

2. Finishing marker: " Oui, c'est nuageux aujourd'hui. O.K."This is
followed by a song introducing the next language segment.

Routines. The children's physical space was defined by the carpet where
they were seated in horseshoe fashion facing the teacher and the display board.
During the course of circle ti.ne activities children stood and moved about in various
ways according to the directions of this teacher who controlled their movements by
the use of request/command statements (e.g., asseyez-vous, poussez-vous), songs

and rhymes (e.g., "on se li, on se lo, on se léve). The expected circle time



Page 54

behaviour was to remain silent when the teacher was talking but to participate in
songs and movement activities when indicated. Strategies employed to direct
behaviour included the use of commands, manipulation of materials, and the use of
songs and rhymes which contained management language (e.g., J'écoute Madame).
Often this type of song, thyme or command supported by visuals served to attract
the children thereby redirecting their attention to the activity at hand. The circle time
exercise always ended by directing some of the children (o a task while sending
others off to various free choice centre activities. After an explanation and actual
modelling of the task was completed, children were required to respond to a certain
formula (ol veux-tu jouer? je veux jouer ------ ) before departing the circle. The
data also uncovered a few instances of the teacher's use of organizational dialogue
with other adults which involved a brief exchange o explain and/or organize

pending activities.

Encouragement.

The language of encouragement was basically affective in nature. Words
such as "trés bien," "c'est ¢a", and "encore une fois" accompanied by an exuberant
tone of voice and appropriate facial expression reassured children that their efforts
were accepted. Children were often singled out for special attention by name and

even a command of "chantez avec moi” ercouraged children to participate.

Paralanguage
Within the context of this study, the role of non verbal communication

served to situate L2 and provided added support for comprehension. Three teacher
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behaviours seemed to reflect this supportive strategy: (a) paraverbal, (b) kinesic,

and (c) proxemic behaviours.

Paraverbal

The three principal teacher behaviours in this grouping were: non word
utterances, prosody, and silence. Since non word utterances comprised an
important category, the analysis uncovered numerous examples of "filled pauses”
(Key, 1975) consisting of a variety of non word sounds like "ah," "um,” "eh," "oh
oh," etc. The use of such non language features usually co-occurred with
exaggerated facial expression and/or tone of voice and were often accompanied by
related noises such as clapping hands or hitting objects to highlight what was being
reinforced.

Another dominant paraverbal strategy revolved around five important
teacher behaviours related to prosody. These features were: (a)"'motherese" - the
use of a high pitched voice commonly associated with mothers to soothe and
encourage young &ﬁldren, (b) voice exaggeration - the use of variety in tone and
pitch to overstate for emphasis, (c) whispering - the use of lowered pitch and tone
of voice to understate for emphasis, (d) "words drawn out" - used for emphasis and
as an aid to pronunciation (e.g., sep/tem/bre, au/jour/d'hui), and (e) raaking the
voice sound like a word and often co-occurring with mimicry (e.g., "grand" said
very loudly and accompanied by a large sweeping gesture).

Silence as a paraverbal behaviour was a much less frequent strategy and
consisted of a form of verbal "cloze" whereby statements were deliberately left

unfinished for children to complete (e.g., "c'est le mois de ---).
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Kinesic

The data was rich in examples of kinesic behaviours encompassed primarily
in a wide range of gestures as well as in a more limited display of facial
expressions. Expressed through the use of head, fingers, hands, arms, and whole
body movements, gestures were identified and integrated into two major behaviour
patterns (a) teacher as model, and (b) teacher's relationship to pedagogical
materials:

Teacher as rnodel: Rolling, clapping, rubbing hands, hands clasped, hand
to ear, placing index finger and thumb together (indicates preciseness), pointing
index finger in the air, pointing to place, clicking fingers, sweeping motions using
hands and arms (emphasis markers), mimicking words & ideas using fingers,
hands, arms and whole body, pointing to child, shaking head in affirmative or
negative

Teacher's relationship to pedagogical materials: Picking up objects, holding
up objects, showing objects, pointing to objects, moving objects, giving objects to
child

Language segments like rituals, songs, etc. were always accompanied by
the same specialized body motions (e.g., gestures like hands sweeping downward
to indicate leaves falling in a song about same).

All rituals, songs, and vocabulary development activities were manifested
physically by the use of both concrete and visual materials (e.g., concrete objects
like leaves, food items, and pictures of same, puppets, books, charts, etc.).

Another minor kinesic behaviour category was "facial expression” and in

this study only "smiling" was significant enough to comment upon.
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Proxemic

During circle time activities, the children were seated in a semi-circle, thus
exposing a large open area between them and this teacher who stood in front of the
display board. The two relevant proxemic behaviours (a) touching children, and
(b) teacher posture occurred almost always simultaneously as for example, when
the teacher bent over to take a child by the hand to guide him/her to another spot or
when she walked around the circle touching children on the head, arm, shoulder,

etc. often without interrupting the flow of the activity at hand.

Literpretation of the Data

An analysis of the structure of the :--af7olding pincess in this French
immersion kindergarten uncovered a complex interweaving of situationally
embedded verbal and non verbal behaviors which determined and directed meaning
within the scaffolding interaction. Further investigation revealed that the
scaffolding process was not static and that, in fact, its nature evolved over time to
accommodate students’ developing needs. The following discussion will separately
examine the two major elements of language and paralanguage, outlining the major
findings related to each as well as showing how the nature of each changed in form

and degree over time as meaning developed.

Language
In the French immersion kindergarten context, children receive their first
exposure to both a new language and a new way of life. Direct teacher intervention

is, therefore, crucial to ensuring maximum linguistic and cultural support. At the
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heart of this intervention is the use of highly contextualized language with particular
purposes and strategies in mind as in the reinforcing of rituals and routines for
example. In this study, teacher input fulfilled the major objective of L2
development by introducing and reinforcing specific L2 content and by using
organizational language to direct classroom activities. Various verbal strategies
such as modelling, expansion, encouragement and direction were employed and
enhanced by the use of visual materials. These strategies served to reinforce both
L2 concepts and organizational imperatives. The findings related to scaffolding
language will now be described in more detail with a consideration of language

content and strategies of implementation as well as the nature of change over time.

Language Content:

The choice of topics presented over the course of the year disclosed three
predominant areas of interest (a) themes which revolved around established
kindergarten curriculum objectives such as discussions of family, seasons, holidays
etc.; (b) discussions of specific interests related to children, (i.e. toys,t.v. shows);
and (c) matters referring to school culture including its routines, tools, rituais, and
expected behaviors. The purpose of this choice of content seemed to reflect the
teacher's desire to simplify language by relating it to the child's personal
experiences as well as to promote the traditional culture of kinderganen. Beyond
this cultural contextualization, the language content enabled the teacher 1o organize
the children within the framework of the physical surroundings and activides of the

classroom. Throughout the year, ihe language agenda was primaxily ssacher
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controlled with children increasingly allowed to contribute input as they became

able to do so.

Language Scaffolding Strategies

An important consideration in the analysis of this data was the factor of
change over time. As the examination progressed it became obvious that certain
strategies became less important, some co-occurred or simply disappeared with
others taking their place. As each strategy is described, change over time will be
considered in terms of changes in adult effort, frequency, form, and participation of

the children.

Modelling
Immersion instruction is predicated on the assumption that, provided with

an adequate model, children will eventually come to develop comprehension and
production skills in the second language (Lambert, 1972; Krashen, 1983 ). In the
early stages of leamning, the target language was modelled by this teacher as she
introduced a small core of language and gradually built upon it. Frequent repetition
of key words and phrases, and echoing of correct language reinforced ideas and
helped children to become familiar with the vocabulary and structures of the new
language. An important function of modelling was frequent repetition of songs,
and of specific prefabricated language utterances or "formulas” whose meaning was
derived from the stn:cture as a "whole" rather than from any reference to its

constituent parts. Early in the year, these songs, and formulaic structures meant
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little to the children but they did constitute their first efforts to participate in the new
language and came to have more meaning as time went by (internalization).

Within the general framework of modelling, the two techniques of repetition
and echoing were the most important featwres of language scaffolding in this
classroom. Particularly in the beginning, frequent repetition and echoing by the
teacher strongly supported by concrete visual references drew attention to important
aspects of L2 and reinforced language concepts. The actual physical effort of the
teacher to convey language concepts was considerable while children's participation
in the initial stages was passive and restricted to memorizing and mimicking words,
phrases, and formulas as well as learning lots of songs. After Christmas, as the
children's comprehension progressed, frequent repetition was no longer necessary
and echoing changed io allow for more meaningful dialogue to occur between

teacher and individual child/group.

Expansion
As children devclop in their ability to understand, they are challenged to

attain higher levels of development. Phrases, sentences, questions, and songs,
often supported by visual materials, are repeated by teachers in a variety of ways
which serve to explain or clarify one idea or to link several complementary iazas
thereby enlarging the definition of specific concepts. By the use of pertinent
questions and encouraging stateasats, teachers invite children to become more
actively involved in verbal intes::ons and to extend their abilities. Analysis of the
data of this study uncovered three major purposes of expansion: clarification of an

idea, linking of similar ideas, and invitation to share dialogue. Even in the initial
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stages of L2 learning, a deliberate effort was made to extend language concepts.
Expansion strategies evolved over the year and became increasingly dependent on
children's input as the primary source of meaning. Although expansion was
initally teacher directed with little participation by the children, over the course of
time, the tone of this teachers' language became much more natural. Less time was
spent stressing the form of language and more time was devoted to responding to
chiliren’'s comments, statements and questions. There developed an expectation of
participation to which individual children responded as they became able. The
relationship shifted from one of teacher direction 0 one of teacher-student

collaboration in the search for meaning.

Direction of Ritual and Routines
The kindergarten year provides children with their first experience of the

unique culture of classroom life. In order to promote an understanding of this
culture the teacher encourages consistency in program goals and behaviour
expectations. The data in this study supported the view of Weber and Tardif (in
press) that the "rituals and routines” of kindergarten simultaneously advanced
cultural and second language goals through the use of a specific (directed)
language.

Rituals. There are a number of rituals we have come to associate with
kindergarten. Daily, groups of young students engage in a variety of "circle time"
rituals like charting the day of the month or plotting weather on a graph. Such
rituals stand apart from the stream of activities by the use of particular words,

phrases, songs, and rhymes which begin and end them. The maintenance of rituals
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which mainly surrounded the language of the greeting, weather, calendar, and
seasons seemed to serve a dual purpose. The structures of the second language
were specifically taught to reinforce traditional kindergarten rituals while the very
existence of such rituals provided the need for such language to be taught in the first
place. This points out the important fact that second language goals seemed to
reflect cultural needs within this classroom. Throughout the year, rituals continued
to be a very important feature of oral language activity in this program, retaining
their outward form while changing within. Language structures adjusted upwards,
as this teacher endeavored to provide a variety of ways of presenting a greeting
formula or describing the weather or enlarging the concept of calendar time. As the
concepts within rituals expanded so too did the children's participation. Over the
course of the year they became much more physically invclved, taking
responsibility for the enactment of particular rituals, manipulating objects
surrounding the ritual, and gradually internalizing the ritual through these activities.

Routines (Classroom Management). An important goal of teachers is to
establish routines which will familiarize children with classroom activities and
behavior expectations. Organizational language revolving around key phrases,
songs, and rhymes as well as requests and commands are repeatedly used to
reinforce specific practices. Children are taught short formulaic question-answer
dialogues (ol veux-tu jouer? je veux jouer.......) with the primary goal in mind of
developing meaning through the use of routine structures. When
misunderstandings occur, language is nsed to redirect the activities or the behavior
of children. As well as organizing children's behavior, the teacher’s use of

language serves the function of organizing the physical surroundings and actvities
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both through discussion with children and with other adults who happen to be
helping out at any given time.

While rituals seemed principally to reinforce traditional kindergarten oral
language traditions, classroom management routines provided a vehicle for
language growth in this French immersion kindergarten program through the
management of physical space, child behaviours, and activity/task introduction.
Organizational language changed its emphasis over the year as children became
comfortable with physical space and expected behaviours. Language surrounding
classroom management as such was simply taken for granted or reinforced when
necessary. Similarly tasks gradually required shorter explanations. Formulas
changed their form to extend concept development (e.g., ol veux-tu jouer?= ol est-
ce que tu veux jouer?= oll aimerais-tu jouer?) and replaced songs as the principal
means of redirecting behavior (e.g., est-ce que vous étes préts? required the
response, oui nous sommes préts). The issue of control was now replaced by a
focus on using language to organize more complex activities within circle time. For
example, in a greeting game, children were given letter cards and asked to place
themselves in order to spell out bonjour:

"H. tu es la lettre B, A. la letter O, J. la letter N, etc. OK est-ce que vous
étes préts?”

More of a transactional approach was now evident as children and teacher
worked together to complete various activities.

To summarize, the type of language used within the rituals and routines of
this classroom simultaneously advanced both cultural and language goals, albeit,

somewhat differently in each case. With the strong support of visual materials, the
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language of rituals reinforced accepted kindergarten traditions. These rituals
continued to be a vital component of circle time all year long differing only in
attempts to extend language concepts and increase the participation of the children.
The language of routines, both consciously and unconsciously, directed the
children to a greater understanding of the expectations of general classroom life.
Once children became comfortable with their role within the circle time activity, the
issue of control was superseded by a focus on organization of more complex circle
time activities and on transactions which attempted to ensure the smooth flow of
one activity to another. The subtle interplay of language and culture promoted the
internalization of both these dimensions. To hearken back to Ellis (1984), the
important cultural dimensions within the classroom provided their own reasons for
negotiating meaning. As comprehension grew, new definitions of the negotiation

of meaning evolved to accommodate this growth and further developing needs.

Encouragement

Learning a new language is, at first, a puzzling experience for young
children. Words of encouragement (e.g., bravo) permitted children to take risks
and become actively involved in language learning. Principally supportive in nature,
an interesting feature of thes affective use of language was how it changed over time
from a specific emphasis on bolstering self-esteem to one of encouraging and
reinforcing second language development in particular. Initially, any sign of
comprehension of L2 initiated by the children as well as any attempt at participation
in circle time' activities was heartily encouraged by the teacher both verbally and

paraverbally. Eventually, (within circle time activities), such paralanguage features
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as a nod of the head or a simple smile met the basic needs of self-esteem while
attempts to engage in dialogue,indicating a more thorough understanding of an idea,
were enthusiastically reinforced and expanded ( in this exchange, the teacher
stimulates and encourages the children to extend language concepts by creating a
language scenario involving a puppet geared specifically to their interests.)

Prof: " Et, on va voir qui est i¢i aujourd'hui!"

Child 1: " Bozo, Bozo is coming back today!"

Prof: " Oui, c'est le quatre février, Bozo va revenir, 2 la porte, toc, toc,

toc.

Child 2: " Oh, goody, goody!"

(further on in the lesson, dialogue continues between ' Bozo' and the

children)

Child 3: "Did you meet any.... baby dolphins?"

Bozo:"Non,___ je n'ai pas vu de petits dauphins."

Child 4: "Did you eat coconut?"

Bozo: " Oh oui! j'ai mangé beaucoup de noix de coco."

Child S: "Did you play in the sand?"

Bozo: "Oui, j'ai joué..... et sais-tu quoi? C'est blanc, le sable a Hawaii."

This teacher encouraged children's language development by attempting to
provide the satisfactory comfort level necessary for taking risks in the new language
and by choosing language activities which were sure to appeal to young children.
A more general enhancement of children's self-esteem in the beginning was later
broadened to specifically reinforce language comprehension through expansion of

their attempts to engage in extended dialogues.
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Summary

The interpretation of data in this self-study of the communication patterns of
a French immersion kindergarten disclosed the four significant language variables
of modelling, expansion, direction, and encouragement. Modelling supplied the
much needed exposure to the new language through repetition and echoing, while
expansion strategies of clarification and linking of ideas encouraged children to
reach for the next level of comprehension. The culture of kindergarten and
classroom life as experienced in rituals and routines provided reasons for using
language and the encouragement strategies created an atmosphere conducive to risk
taking. Although each variable incorporated its own specific purposes and methods
of implementation, it became obvious that they interdependently shared techniques
such as use of songs, formulas, and pedagogical materials. It became apparent, as
well, that as these strategies changed over time they all converged to achieve the
common goal of extending language concepts through ever increasing participation

of the children.

Paralanguage
Certain paralanguage aspects of communication played a vital role in second
language learning in its early stages in this French immersion program. Often, a
facial expression, body movement or tone of voice tax»municated an idea even
when actual language was not yet fully understood. The supporting evidence of this
study showed that paralanguage was a significant variable of the scaffolding
process because it supported language by drawing attention to it, by helping to

contextualize it and by providing a framework which allowed the children to
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understand and participate before they actually understood L2. By its very nature,
paralanguage is composed of multiple paraverbal, kinesic and proxemic behaviours
that constantly co-occur, blend with and influence each other. For the purposes of
this investigation only those "pedagogically” important paraverbal, kinesic, and
proxemic strategies will now be considered in detail. Each category will be
considered separately with respect to its unique behaviors, their functions and their
evolution over time. The variable of change over time will be considered in terms

of frequency of occurrence, form and adult effort and child participation.

Paraverbal

This particular strategy appeared to play a supportive role by drawing
attention to language and thereby reducing the complexity of L2. The predominant
behaviors were (a) use of non woras and (b) prosody.

Non words. Teachers often engag: in a form of "vocal dawdling" or
pausing filled with non words (e.g., ah, oh, ah ha) which allow time for new ideas
to be absorbed or past ones reinforced. A powerful expression of ahh!! can
confirm in childrens' minds that their guess was correct and an oh! oh! can
challenge them to keep on trying as well as signal when behavior expectations are
not quite being met.

It appeared that such non word utterances were used for four basic reasons:
(a) collecting thoughts (e.g., "Eh bien, on va dire bonjour A quelques choses" as
materials were being set up for use ); (b) dealing with interruptions (e.g. "Oh! M.
n'est pas prét."); (c) holding the floor (e.g., "Oh! Oh! on chante, les amis."); and

(d) drawing specific attention to features of L2 (e.g., "Et! oh! wow! regardez



Page 68

qu'est-ce que j'ai i¢i! Hm!") This particular paraverbal strategy was employed
frequently right into the middle of the sixth month of school (February). Initially it
co-related most strongly with "holding the floor" and "L2 reinforcement” but as the
year advanced, reasons for use of non word utterances declined substantally except
for L2 reinforcement. In the latter half of the year (February-May) there was
evidence of a new category developing which incorporated non word characteristics
in responses to children's direct statements (¢.g. C."Next it's going to be jaune.” P.
"Oh, je ne sais pas."(contradiction) C." He had put cold miitens on my face.” P.
"Oh, c'est grave ¢a.” (agreement)). While this strategy of employing non word
utterances itself was used infrequently towards the end of the year those examples
which the analysis revealed occurred exclusively within dialogue situations (e.g.
C."Why is Gédeon scared?" P. "Oh, de la noirceur, eh.") or were an incidental
part of setting up children for activities ( e.g. "Ah, S. tu es le wagon jaune" -
children making up parts of a train). With respect to the use of non words then, the
emphasis shifted over the year from being a frequent, emphatic strategy to
becoming one more incidental in nature and geared to respending to student
statements within the context of dialogue.

Prosody. Integral to the use of any language are those aspects of prosody
such as intonation, pitch, and intensity which serve the important function of
allowing children to construct meaning before they actually understand the new
language. Significant words drawn out for emphasis, a tone of voice exaggerated
to make a point, or a juxtaposition of words and sounds (a small whispery voice for

"petit", a large booming one for "grand") all serve to clarify, confirm or correct the
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assumptions children are making about this new language and classroom
expectations.

Inherent in this multi-dimensional strategy was an attempt to encourage and
advance comprehension both affectively (motherese) and cognitively by drawing
particular attention to lexical meaning. As the children in this classroom grew in L2
competence, evidence of this strategy decreased dramatically because there was no
longer any need to emphasize what was already understood.

Silence. It was noted that verbal "cloze" was an infrcquent strategy used by
this teacher and that while the responses sought were at first closed (only one
correct answer) later, as children’s comprehension developed, cloze sentences
became more open ended regarding the choice of answers ( e.g., "Il mangeait"----
children invited to select any item of food they wished to complete this statement).
The strategy evolved from "checking” to see if children knew the correct response
to extending children's thinking by encouraging a variety of responses.

Common to all of these paraverbal strategies was the fact that they focused
attention on meaning within the second language and as comprehension developed

their usage declined noticeably.

Kinesic

Motion seems to reflect and reinforce verbal meaning. In this L2 classroom
two kinesic behaviors seemed to stand out: gestures, and to a lesser degree facial
expression. In particular, gestures seemed to be very important accompaniments to
language teaching. Hands and arms moved about freely to both introduce and

demonstrate salient points. Sweeping motions marked emphasis, mimicked ideas,



Page 70

encouraged response, and directed behavior. Less evident within this study was
the use of facial expression. One form, smiling, reflected support and
reinforcement of ideas.

It appeared that the use of gestures by this teacher was designed, in
particular, to draw attention to herself, with each of the smaller gestural
subcomponents contributing towards this universal goal. For example, "pointing
index finger in the air," "clicking fingers," and "clapping hands," gained children's
attention quickly while "placing index finger and thumb together," "placing hend to
ear,” and "rubbing and/or clasping hands" were forms of mimicking to make a
particular point. "Rolling arms and waving toward self," invited children to
respond while "great sweeping motions" were used as markers of special emphasis.
There was a very obvious attempt to "act out” the language in order to reduce
complexity.

From the ample evidence available, it was interesting to note that this
teacher's manipulation of pedagogical materials provided a great deal of language
support consistently throughout th Z¢a.. Initially, entirely teacher controlled, such
materials were "animated," 'manipulated,” "held up," and "demonstrated,” with
great "gusto" and accompanied by mimicking and noise effects.

This teacher's physical domination of the proceedings decreased markedly
in the latter half of the year as gestures became more subdued and were no longer
used solely to underscore reinforcement. A simple "pointing to materials" for
reference replaced the previously zealous physical management of artifacts and a
new dimension was uncovered. Now it became apparent that the teacher was

"giving" objects more frequently to chiidren and encouraging them to manipulate
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¢iem within set activities (e.g., in one activity seven children hang paper train cars
representing days of the week around their necks and engage in song and
movement activity to reinforce this concept). In effect, the children were now
taking over the role of "acting out" language in order to extend comprehension and
learning. The principal kinesic function therefore, seemed to encompass gestures,
which shitted from in accent on "teacher performance” to one where children's
participation became more inportant to the development of meaning.

With respect to the minor category of facial expression "smiling," this
affective strategy predominated in the very carly part of the year and co-occurred
with the language behaviour, “"encouragement.” It dropped off noticcably by
February and was employed more often to reinforce appropriate L2 responses

rather than desirable classroom behaviours.

Proxemic

This strategy involved more dir2ct contact with children. Touching
children, physically moving them about, and pointing to them seemed to refocus
behavior management goals and was , of necessity, accompanied by postural
behaviors such as bending over, crouching, or walking towards and away from
children. The two relevant proxemic behaviours (a) touching children, and (b)
teacher posture revolved initially around questions of social distance and the
establishment and control of the boundaries surrounding the large open area of
space between the children and teacher. As well, however, this space provided the
teacher with an “arena’ for promoting a clear display of the language/paralanguage

agenda. Frequent bending o. :r, crouching, standing up, and walking around
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supported language development within songs, rituals, etc. and co-occurred with
the use of materials. Further on into the yzar when boundaries were taken for
granted by all concerned, the focus of such behaviours was directed more toward
engineering activities within that same space. Now, more of the touching of
children and related postural stances were simply ways of guiding children to
perform or engage in specific language songs, games etc. While the behaviours of
touching and posture remained constant over the year their functions changeed from
a stress on territorial control to simple manipulation of the available space in order

to achieve language goals.

Summary

An examination of the paralanguage strategies in this c.ta revealed that a_
wide variety of paraverbal, kinesic, and proxemic variabies provided a strong
supportive role in the development of meaning. Often co-occurting and blencing
both across categories (e.g., paraverbai- kinesic) and within categories (to.iching-
posture), paralanguage elements drew attention to both the teacher and specific
features of isnguage. This helped to concretize and contextualize language to allnw
a certain measure of child participation before true comprehension was evident.
was interesting to note that both teacher and child manipulation of materials were
evident as important kinesic behaviours allowing for maximum exploitation of
language and participation on the part of children. All of the paralanguage strategies

decreased dramatically over time as the children's comprehension of L2 evolved.
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General Summary of Research Findings

What are the variables that make up a French immersion scaffolding
process? Are some variables more important than others and does their nature
change over time? These were the questions this self-study sought to answer. The
supporting eviderice suggested that there was indeed a scaffolding process in place
in this French immersion program and that the teacher employed a variety of
language (modelling, expansion, direction, encouragement) and paralanguage
(paraverbal, kinesic, proxemic) sirat¢gies. It further suggested that some strategies
were more important than others at different times throughout the year.

Initially, language was primarily conveyed by the dominating physical
presence of the teacher. Forcefully repeated, extended, and encouraged, language,
both pedagogical and organizational in nature, was heavily supported by the
manipulation of mate. ', and the use of exaggerated voice and body movements.
The children's participation at this stage revolved around the memorization and
imitation of "teacher” language and gzsiures within songs and formulas.

Over the course of the year as behavioural expectations became established
and comprehension developed, subtie shifts in empkasis appeared. The supportive
paralanguage features decreased in intensity and the previous focus on "form” was
replaced by an accentuation of content as teacher-student dialogue began to evolve.
A new spirit of collaboration manifested itself as students increasingly initiated their
own learning by being more involved in the physical organizadon of their activities,
manipulating materials and directing dialegue.

A significant finding related to both the language and paralanguage

dimensions was the important role played by the use of songs, formulas, and
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pedagogical materials to not only concretize the language but permit participation of
the children at all stagzs of language learning. The major finding was that
paralanguage strategies provided not only useful but very necessary support to
language in the early stages of second language learning. Gradually over time,
however, these strategies decreased in frequency, emphasis and form as
comprehension allowed language to gain dominance. Increasingly, language was
used to clarify, link and extend ideas and was incorporated into dialogue in
response to feedback from children. The "language” variable superseded the
paralanguage variable to become the most importarit element of the scaffolding
process allowing for teacher/student collaboration in the process of negotiation of
meaning.

The following chapter will examine the conclusions which can be drawn
from these findings and will outline implications for pedagogy and questions for

further research.
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CHAPTER 5
CONCLUSIONS

This self-study sought to answer a variety of questions and concerns about
the social, interactive nature of the teacher's communication in the initial stages of
L2 learning. In particular, as noted in the literature review (Genesee, 1987) there
was a need to focus research on interaction patterns and to consider the pedagogical
and linguistic strategies employed by teachers in the second language learning
situation.

An application of Jerome Bruner's "scaffolding process" seemed
particularly adaptabie to this study because it considers the role of the adult tutor in
an interactive instructional context. Furthermore, studies (Cazden, 1983; Hott,
1987) which applied this technique yielded valuable information about
communicative behaviors in classroom situations.

The task now became one of applying Bruner's principles to the data
collected in a French immersion kindergarten in order to determine if there was an
L2 scaffolding process i1 use in this classroom. If so, what were its dominant
variables? were some more important than others? and did the variables change over
time?

Choosing to employ constitutive ethnography as defined by Hugh Mehan to
analyze the data was both a deliberate attempt to forego the trnditional restrictive
methodology vis-a-vis French immersion studies and a means to ensure

comprehensive treatment of all the data.
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Many hours of repeated viewings of selected videotapes identified
important categories and extensive analysis further reduced the data to a
manageable, integrated L2 Scaffolding Model which was labelled Control of
Complexity of L2 (Table 1). The essential elements of its two major language and
paralanguage components were clearly defined and an interpretation of these
elements revealed several interesting findings which seemed to support and/or
clarify the literature in this area.

A recap of the findings related to the purposes and strategies of the L2
scaffolding process accompanied by a consideration of their implications for further
research and pedagogy along with a concluding statement will now bring the study

to a close.

Major Purposes and Strategies of the L2 Scaffolding Process
The findings of this study disclosed that classroom culture (Wilkinson,

1982) as well as the culture of kindergarten itself (Weber & Tardif, 1987) provided
the source of L2 content which was introduced and reinforced in this classroom.
Revolving around the themes, rituals, and routines of typical kindergarten
classroom life, the major purposes of language (supported by paralanguage
strategies) ;xsage by this teacher were, at first, to introduce and reinforce L2 content
and to establish and regulate both boundaries and behavior. While the dominant
classroom/kindergarten culture contined to provide an ongoing impetus for
language development, the teacher's classroom language changed and expanded
subtly as the year progressed. Then language became more complex, as

organizational strategies shifted emphasis from behavior control to simple
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management of space and activities and the increasing participation of the children
defined new ways of expanding language concepts. From passive mimicking of
songs and language formulas, the children p:i:3ed into the stage of actively effecting
and enlarging their repertoire of language skills. This occurred through
manipulation of concrete materials, involvement in dialogue, and in response to the
building up of shared experiences and expectations. This seems to support Wong-
Fillmore's stance (1989) that children play an active role in language interaction; as
the children in this study became more linguistically comfortable in the shared social
setting their responses within dialogues indicated when and how speech should be
adjusted. Beyond this however, it seemed that children's manipulation of concrete
materials allowed them to physically "act out” language and thus added another
dimension to the language learning process.

Within this study a variety of intentional and unintentional teaching
strategies co-occurred, blended, and/or combined to define the role of the adult tutor
in the process of negotiating meaning in L2. Common to all direct language
behaviors (modeling, expansion, direction of rituals and rsutines, and
encouragement) was the teacher’s use of culturally determined language promoted
by specific language formulas (McLaughlin, 1982) and patterns (e.g., beginning
and finishing markers), songs and the use of "realia.” "

The interesting finding in this study however, was :‘ie importance of
supportive paralanguage. An examination of pedagngically significant paraverbal,
kinesic, and proxemic teaci; vehaviors revealcd that paralanguage strategies
functioned to reduce the complexity of langnage by drawing emphatic attention to

language in order to contextualize and concretize it as well as to allow for some
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participation of the children before comprehension was in place. This paralanguage
function appears to extend Krashen's theory of "comprehensible input' (1982) by
showing that in the early stages of L2 the students are actually responding more to
non verbal cues than to actual language input as he defined it. It also appears to
support Bruner's thesis (1987) that the information provided by non verbal cues
permits children to engage in communicative activities that would otherwise be
beyond their understanding. In the beginning, paralanguage strategies served to
highlight the physical presence of the teacher as she focused attention on herself in
order to emnhasize the linguistic context. Language gains made by the children
over the course of the year however, allowed them to become increasingly more
actively involved in their leamning and resulted in virtual "self-destruction” (Cazden,
1983) of the paralanguage strategies.

By closely examining the language and paralanguage teaching strategies as
manifested in this classroom over a period of cight i:enths, the reszarcher
concluded that initially the adult tutor physically cony-tled i cultarally determined
L2 agenda principally through the use of paralangiegy g ;. With the anset of
the students' expanded comprehension of L2 and moci astive perncipaton ir. ite
learning process, the teacher's role gradually expanded i¢ i~stude the children's
perspective. Collaborative language strategies slowly reprlacca the paralanguage

behaviors to become the major focus of second language i=arning.

Implications for Further Research
The major focus of this research was the role of the adult tutor in the L2

scaffolding process. As the study progressed it became clear that some relevant
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questions were necessarily being left unanswered while other interesting questions

arose as a result of the findings.

It was determined, in this study, that the source of all L2 content derived
from the traditional and organizational language of kindergarten classroom life. It
was found also that classroom culture in and of itself provided valuable "cues" to
children, allowing them to build up a repertoire of expectations thus enabling them
to feel more comfortable and to anticipate language as it developed. A more
complete examination of classroom culture than that provided in this study is
needed to explore the relationship between all these fztors and their effects on
second language development.

This study has concentrated on the interactive role of the adult tutor in the
scaffolding process. A natural progression would now be to more closely consider
the child's role in this process. When do children begin to feel comfortable
participating? What form does their participation take both initially and later?
Discourse analysis done from an inicractive perspective might be revealing.
Another component, as suggested by Weber and Tardif, would be to consider the
“collective search for meaning.” What are the group strategies? How do students
help each other in this process?

The significance of paralanguage strategies has been highlighted in this
research. This study has merely "scratched the surface” of this important area,
which has been virtually neglected in second language research. The various
paralanguage strategies should be considered in much more detail, and with
sophisticated equipment in order to get at the "minutiae” ( Birdwhistell, 1952) of

non verbal content. To reiterate what Pennycook (1985 ) has said, teachers need to
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understand the non verbal messages they send out and they must actively teach

students to exploit the use of paralinguistic signals as well.

Implications for Pedagogy

The ultimate goal of research is to strengthen the knowledge base of any
given field of study. My self-study adopted an interactive perspective of L2
acquisition and attempted to clarify the role of the teacher in the L2 teaching/leaming
interaction by looking specifically not only at language but paralanguage teaching
strategies as well. I felt that not enough was known about a second language
teacher's use of non verbal communication and I hoped to contribute information
identifying important paralinguistic features of L2 which influenced subsequent
language acquisition. It is my belief that the process model I developed and called
Control of Complexity of L2 offers teachers and researchers in the field of L2 a
clear description of the language and paralanguage behaviors and strategies at work
in my classroom and provides a standard against which other teachers might like to
compare their own classroom strategies. By examining these behaviors over a
period of eight months I feel that I achieved a level of accuracy that lends credibility
to my findings which show that paralanguage "self- destructs" and that language as
dialogue becomes increasingly dominant. My findings related to the importance of
classroom routines and rituals, songs, language formulas, dialogue, and ihe use of
concrete materials might lead some teachers to cors..4 +ith my results or encourage
others to test out the viability of these strategies ». i <»wn classrooms.

The most satisfying part of this project for < -as choosing to be a

teacher/researcher because it has permitted me to gain a deeper knowledge of my
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own teaching style and, I feel, this increased awareness will only help me to be a

more effective L.2 teacher.

Concluding Statement

This research study sought to identify an L2 scaffolding process in a French
immersion kindergarten by applying constitutive ethnographic research methods as
defined by Mehan to Bruner's principles of scaffolding. The research findings
indicated that there was an L2 scaffolding process in this particular kindergarten
consisting of specific language and paralanguage teaching strategies. It was further
determined that, over time, as the children became more able to actively participate
in their language learning, the initially dominant paralanguage strategies "self-

.

destructed” to be replaced by "collaborative" language strategies.



Page 82

References

Adiv, E. (1980). A comparative evaluation of three immersion programs: Grades
10 and 11. Unpublished manuscript, Protestant School Board of Greater
Montreal, Quebec.

Adiv, E. (1989). An analysis of second language performance in two types of
immersion programs. Ph.D thesis, Department of Education, McGill

University, Montreal.

Allwright, R. L. (1983). Classroom-centered research on language teaching and
learning: A brief historical overview. Tesol Quarterly, 17(2), 191-204.

Bibeau, G. (1984). No easy road to bilinguaglism. In M. Yalden, Commissioner
of Official Languages. The immersion phenomenon. Language and Society,
12, 44-47.

Birdwhisteil, R. (1952). Introduction to kinesics. Louisville: Department of
Psychology and Social Anthropology, University of Louisville.

Boyd, P. (1975). The development of grammar categories in Spanish by Anglo
children learning a second language. Tesol Quarterly , 9(2), 125-135.

Bruck, M., & Schultz, J. (1977). An ethnographic analysis of the language use
patterns of bilingually schooled children. Working Papers on Bilingualism, 13,
59-91.

Bruner, J. S. (1975). The ontogenesis of speech acts. Journal of Child
Language, 2, 1-19.

Bruner, J. S. (1983). Child's talk. New York: W.W. Norton.

Bruner, J. S., & Haste, H. (1987). Introduction. In J. S. Bruner & H. Haste,

(Eds.), Making sense: The child's construction of the world. New York:
Methuen & Co.

Britton, J. (1972). A quiet form of research. English Journal, 712, 89-92.

Carey, S. (1984). Reflections on a decade of French immersion. The Canadian
Modern Language Review, 41(2), 246-259.

Cazden, C. B. (1981). Performance before competence: Assistance to child
discourse in the zone of proximal development. Quarterly Newsletter of the
Laboratory of Comparative Human Cognition, 3, 5-8.



Page 83

Cazden, C. B. (1983). Peekaboo as an instructional model: Discourse
development at home and at school. In B. Bain (Ed.), The Sociogenesis of

Language and Human Conduct (pp. 33-58). New York: Plenum Press.
Chaudron, C. (1979, March). Complexity of teacher speech and vocabulary

explanation/elaboration. Paper presented at the 13h annual TESOL convention.
Boston, MA.

Chaudron, C. (1983). Foreigner talk in the classr#dim % .d to learning? In H.

W. Seliger & M. Long (Eds.), Q@M‘#&mmh in Second
Language Acquisition. Rowley, MA: Newbury Y{p% Publishers, Inc.

Chomsky, N. (1965). Aspects of the theory of syntax. Cambridge, MA: MIT
Press.

Cleghorn, A. (1985). An observational study of teaching strategies in rixed
language classrooms. Manuscript in preparation, Psychology Department,

McGill University, Montreal.
Connelly, M., & Ben-Peretz, M. (1980). Teachers' roles in the using and doing

of research and curriculum development. Journal of Curriculum Studies,

12(2), 95-107.

Cumm’ . 1. (1983). Research findings from French immersion programs across
C-. -7 aparent's guide. Canadian Parents for French: Special Report.

Dei .- (1983). Interaction in the classroom (2nd ed.). London; Methuen &
e

Dillon, D. (1985). Foreward. v ii. Chorny {Ed.), Teacher as Leamer. Calgary:
Language in the Classroom > sect, Department of Curriculum and Instruction,

The University of Calgary.

Dulay, H., & Burt, M. (1974). A new perspective on the creative construction
process in second language acquisition. Language Learning, 24(2), 253-278.

Ellis, R. (1984). Classroom second language development. Oxford: Pergammon

Press Ltd.

Flanders, N. A. (1970). Analyzin hing behavior. Reading, MA: Addison
Wesley.

Gaies, S. J. (1983). The investigation of language classroom processes. TESOL

Ouarterly, 17(2), 205-217.

Gatti-Taylor. (1980). Songs as a linguistic ar.. - -zl resource in the
intermediate Italian class. Foreign Language Annals, 6, 465-469.



Page 84

Genesee, F. (1981). A comparison of early and late second language learning.
Journal of Behavioral Sciences, 13, 115-128.

4

Genesee, F. (1987). Leaming through two languages: Studies of immersion and
bilingual education. Cambridge, MA: Newbury House Publishers.

Hall, E. (1966). The hidden dimension. New York: Doubleday.

Hamayan, E., & Tucker, R. (1980). Language input in the bilingual classroom
an% its6r8elaiionship to second language achievement. TESOL, Quarterly, 14(4),
453-468.

Harley, B. (1984). How good is their French? In M. Yalden, Commissioner of
Official Languages. The Immersion Phenonmenon. Language and Society,
12, 55-60.

Harris, R. (1972). Paralinguistics. Language Sciences, 19, 8-11.

Hatch, E. (1978). Discourse analysis and second language acquisiion. In W.
Ritchie (E:.), Second Language Acquisition Research. New York: Academic

Press.

Hustler, D., Cassidy, A., & Cuff, E. C. (1986). Action research in classrooms
and schools. London: Allen and Unwin.

Hymes, D. (1974). Foundations in socio-linguistics. PA: University of

Pennsylvania.

Jolly, Y. S. (1975) The use of songs in teaching foreign languages. Modemn
Language Journal, 59, 11-14.

Tlott, H. (1987). Communicative competence in kindergarten. Ph.D. thesis,
Department of Education, University of Alberta, Edmonton.

Key, M. R. (1975). Paralanguage and kinesics. NJ: Scarecrow Press.

Kleifgen, J. (1985). Skilled variation in a kindergarten's use of foreigner talk. In

S. Gass & C. Madden (Eds.), Input in Second I.anguage Acquisition (pp. 59-
69). Rowley, MA: Newbury House Publishers.

Krashen, S., & Terrel, T. (1983). The natural approach: Languza: acquisition in
the classroom. Oxford: Pergammon Press.

Lambert, W. E., & Tucker, G. R. (1972). The bilingual education of children:
The St. Lambert experiment. Rowley, MA: Newbury House.



Page 85

Lapkin, S., & Swain, M. (1984). Research Update. In M. Yalden,
Commissioner of Official Languages. The Immersion Phenonmenon.

Language and Society, 12, 48-53.

Long, M. (1983). Inside the "black box:" methodological issues ia classroom
research on language learning. In M. Long & H. Seliger (Eds.), Classroom

Oriented Research in Second I.anguage Acquisition. Rowley, MA: Newbury

House.

McLaughlin, B. (1982). Childrea's second language learning. Centre for Applied

Linguistics: Eric Clearinghouse.

Mehan, H. (1974). Accomplishing classroom lessons. In A. V. Cicourel, K. H.
Jennings, S. H. M. Jennings, K. C. W. Leiter, R. McKay, H. Mehan, & D.

R. Roth (Eds.), Language Use and School Performance (pp. 76-142). New
York: Academic Press.

Mehan, H. (1979). Learning lessons. Cambridge, MA: Harvard University
Press.

Mehrabian, A., & Ferris, S. R. (1967). Inference of attitudes from nonverbal

communication in two channels. Journal of Consuiting Psychology, 31(3),
248-252,

Morrison, F. (1981) Longitudinal and cross-sectional studies of French
proficiency in Ottawa and Carleton schools. Ottawa: Research Centre, The

Ottawa Board of Education, Ontario.

Nixon, J. (Ed.). (1981). A teacher's guide to action research. London: Grant
Mclntyre.

Obadia, A. (1984). The teachers, key to the success story. In M. Yalden,
Commissioner of Official Languages. The Immersion Phenomenon. Language
and Society, 12, 15-19.

Parker, S. L. (1969). Using music to teach a second language. Modemn Language
Journal, 55, 95-96.

Pennycook, A. (1985). Actions speak louder than words Paralanguage,
communication and education. TESQOL Quarterly, 12(2), 259-282.

Sato, C. (1981). Ethnic styles in classroom discourse. In M. Hines & W.
Rutherford (Eds.), On TESQL '81 (pp. 11-24). TESOL.

Saville-Troike, M. (1985). Cultural input in second language leamning. In S. Gass

& C. Madden (Eds.), Input in Second Language Acquisition. Rowley, MA:
Newbury House Publishers.



Page 86

Schinke-Llano, L. A. (1983). Foreigner talk in content classrooms. In H. Seliger,
& M. Lon (Eds.), Classroom Oriented Research in Second Language
Acquisition. Rowley, Mass.: Newbury House Publishers.

Schumann, F. M., & Schumann, J. H. (1977). Diary of a language learner: An
introspective study of second language learning. In H. D. Brown et al. (Eds.),

On TESOL '77 (pp.241-249). Washington, D.C.

Spindler, G. (1982). Doing the ethnography of schooling: Educational
anthropology in action. New York: Holt, Rinehart & Winston.

Stenhouse, L. (1975). An.n ion rriculum research and development.
London: Heinemann.

Swain, M., & Lapkin, S. (1981). Evaluating bilingual education: A Canadian case

study. Avon, England: Multilingual Matters.

Tardif, C., & Weber, S. (1987). French immersion research: A call for new

perspectives. The Canadian Modern Language Review, 44(1), 67-77.

Techmeier, M. (1969). Music in the teaching of French. Modern Language, 55,
96.

Trager, G. L. (1958). Paralanguage: A first approximation. Studies in
Linguistics, 13, 1-12.

von Raffler-Engel, W. (1976). Linguistic and kinesic correlations in code
switching. In W. C. McCormack & S. A, Wurm (Eds.), Language and Man:
Anthropological Issues (pp. 229-238). The Hague: Mouton.

Vygotsky, L. S. (1972). Thought and language. Cambridge, MA.: MIT Press.

Vygotsky, L. S. (1978). Mind in society; The development of higher

psychological processes. Cambridge, MA: Harvard University Press.
Weber, S., & Tardif, C. (1987). An ethnography of French immersion

kin n: Sense-making strategies in second 1 lassrooms. Paper
presented to the 8th Second Language Research Forum, University of Hawaii at
Manoa.

Weber, S. & Tardif, C. (in press). Culture and meaning in French immersion

kindergarten. In G. Duquette, & L. Malave (Eds.), Language, Culture and
Cognition. Clevedon, England: Multilingual Matters.

Wells, G. (1979). Adjustments in adult-child conversation: Some effects of
interaction. In G. Robinson, & W. Smith (Eds.), Language: Social
Psychological Per: ives. Oxford: Pergammon Press.



Page 87

Wells, G., & Robinson, H. (1982). The role of adult speech in language
development. In C. Fraser, & K. Scherer (Eds.), Advances in the Social
Psychology of Language. Cambridge: University Press.

Wilkinson, L. C. (Ed.). (1982). Communicating in the classroom. New York:

Academic Press.

Wong-Fillmore, L. (1985). When does teacher talk work as input? In S. Gass &
C. Madden (Eds.), Input in nd Language Acquisition (pp. 17-51).
Rowley, Mass.: Newbury House Publishers.

Wong-Fillmore, L. (198%). Language learning in social context: The view from
research in second language learning. In R. Dietrich & C. F. Graumann
(Eds.), Language Pr ing in Soci ntext. North Holland: Elsevier
Science Publishers.

Wood, D., Bruner, J. S., & Ross, G. (1976). The role of tutoring in problem
solving. Journal of Child Psychology and Psychiatry, 7, 89-100.



process of divorce mediation. It is his opinion that the Alberta mediation society
could use a "strong male voice" to further its goals, and is willing to work as a
leader in part from his commitment to the mediation ideal, and in part for his
personal benefit. He notes his concern about the future of mediation because
despite publicity, the number of mediation clients has not risen.

As a divorce lawyer Bill is faced with the dilemma of having to settle 90%
of his cases while not being perceived as a settler which would dilute his
effectiveness in court. As a mediator he is limited by clients who would prefer
adjudicated settlements and would not consider mediation. He recognizes that not
all people are suited to mediation and that some will fail, even though he feels
responsible for the process.

Bill is "much less empathic in the sense of letting my clients go and vent
their spleen." He is always aware that the goal of mediation is for clients to
"impose a regime of settlement on themiselves that is a custom fit, is workable for
them and is liable to have a long shelf life". Bill controls the process by using his
"personality to wield some control and some power" in order to proceed with
negotiations. His opinion that, if the mediator fails to control the process "you've
got .. . little more than a therapist . . . listen and bleed" displays a lack of
interdisciplinary awareness about the therapy process and inadvertently displays a
subjective evaluation of psychotherapy similar to others of his profession.

On the other hand, using Haynes as a model, Bill is clear about the qualities
of an effective mediator that he thinks are important. He considers Haynes to be
human, approachable, calm and vulnerable but not infallible. He comments that

Haynes "will let you go a long mile before he reigns you in", seemingly unaware of
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the discrepancy between this statement and his previous stance of "not allowing
clients to vent their spleen.for too long." However, Bill is aware that in some
respects he brings a different temperament to mediation. He is rueful when he
wonders how "you keep your cheeks from going red?"

Bill finds satisfaction in his divorce work from his competence and rising
reputation as a lawyer's lawyer. His major satisfaction from mediation is that
agreements are suited to the people involved and provide a more humanitarian
alternative to the adversarial method of divorce. He finds satisfaction in that it's
"very liberating and everything. notwithstanding that's it's a lot of work and you
have to be more committed to the process than the parties are probably.”

This commitment applies to the legal profession's questionable use of the
mediation system to gain time or try to obtain a more generous settlement in some
way for their client. Bill's value system and his commitment to mediation make
him question the integrity of lawyers who use mediation duplicitously. He is frank
in his opinion when he says, "Some lawyers prostitute the mediation process in
paying lip service to it, and I think that's intellectual dishonesty." Bill's values
include an adherence to the global best interest of the child doctrine. He makes
suggestions based on this bias and will not "willingly allow siblings to be
separated” based on the same values. Bill's satisfaction from mediation springs
from a deeply held belief that it is important to hold to humanistic values.

Bill has a high level of self awareness on many topics. He is cognizant of
the psychological stress placed on him by the often unspoken, conflicting
expectations of partners and the resentment towards him by clients who are placed

in a subservient position by need. He ventures the opinion that these stressors are



compounded by the expectation that he always win. He is aware that power is
imbalanced in a legal situation in that the lawyer is the person in power: "They
really do need you." Bill is somewhat uncomfortable with the notion that: "I am
absolutely essential to his well being, to his carrying on, and his success. SoI've
got to damn well be right." He is ambiguous about the qualities that he feels allow
others to take advantage of him forcing Bill to "overextend myself spend too much
time not be as efficient as I might." He sees himself as creative, empathic,
sympathetic, aware of biases and insightful into human nature.

Throughout the data, a caring about people emerges strongly. Bill enjoys
people and the variety they bring to family law: "The fact is Ilike it in a funny kind
of way. . . I like the person to person contact." He is forthright about his caring for
people and maintains "I want to help and I will take the time." He is sensitive to the
concern of women in mediation that a husband will influence the mediator. He
recognizes the emotional tone of clients and is comfortable with expressed emotion.
He talks about putting himself in another's shoes to understand a case with which
he was especially pleased. Bill talks about fears parents face from a personal
perspective when theorizing about the best interests of the children should his own
marriage dissolve, that indicates his genuineness, understanding, and empathy.
Similarly he understands that the truth of the perceiver is not necessarily the
absolute truth. In a vivid custody example he explains that "regardless whether the
fears were justified (of children for their father), and they were not, they were real.”

Bill reveals his respect for his clients with the idea that people are under
stress and "six months either way of the dispute these people are probably very nice

people.” His satisfaction with mediation stems from a position of equality with his
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clients in which he recognizes that the liberation that he feels is due to the clients
:aking responsibility for their agreement. To feel liberated by mediation signifies
that Bill views people as being capable to negotiate settlements more suited to their
needs. On a continuation of this theme, Bill also feels that if mediation fails, the
clients assume responsibility.

One of Bill's charms is his willingness to be known, and his sense of
congruence about who he is. He is genuine about his ambition and about who he
thinks he is. In counseling, to have clients let down barriers the mediator or
counselor must be willing to be known past their own barrier. Musing about his
success at mediation he observes that "you have to have a personality that is
malleable enough that you can get into individuals and let down some of the
barriers."

Bill uses the observation skills he has developed to enhance understarding
and improve communication. He naturally thinks in metaphors and encourages his
clients to use metaphors so that he can get a "flavor” of what they are thinking.
During these times he is also monitoring the reactions of his clients. The constant
monitoring forces him to evaluate on one level while staying engaged with his
clients. Bill finds this dimension missing in law, and considers the change
exciting. He says that "it keeps my mind alive . . . you're taking sensor readings
all the time about what's happening here." He values the mental stimulation and
enjoys the evaluation process. He is aware that apart from mental stimulation he
must keep himself in an objective stance. As an example he seldom imposes his

views about what is in the best interest of the child on his clients, maintaining that
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"as a professional you really have to subvert those kinds of feelings to represent
your client's best interest” on a divorce file, it's like thinking on a different plane."
Bill's reputation as an effective mediator is likely based on the strong belief
he has in himself and on the caring about people that emerges in the data. The way
he views mediation is pivotal. Although his motivation to mediate was prompted
by a wish "to see what's new" and to tap a source of new clients, Bill says "I am
committed to it [the raediation process]. . . you have to be more committed to the
process than the parties are probably." Bill's effectiveness likely relies on his belief
in the humanitarian aspect of the mediation process, his enjoyment, and his caring

about people.



Table # 4B

Higher order thematic descriptions of Pam’s mediation experience.

Thematic clusters

1. Professional
QOrientation

(a) Professional role (36, 50,
55,59, 71,87,1,2,3,4,
26, 28, 29, 30, 34, 35, 78(.

(b) Recognition that mediation
goal directed (20, 21, 42,
92, 66).

(c) Recognition of profes-
sional limitations (18, 47,
48, 84).

(d) Professional satisfaction
4,9, 12, 27, 64, 80, 86).

(¢) Mode! of ideal mediator
91, 92, 93).

Ambivalent feelings about divorce work forced
re-appraisal and re-commitment. Aware of
stigma attached to divorce work, professional
concern about income. Mediation professional
challenge, uncomfortable with emotional tore.
Makes profcssional referrals if one person has
consulted her as attomey. Fecls obligation to
canvas partners abut re-conciliation. Feels re-
sponsible for rapid resolution of mediation. Feels
competent with money and property issues.
Refers custody cases to a psychologist as a pro-
fessional duty, perceives self 10 be less compe-
tent in custody. Uses theory from workshops to
guide mediation.

Aware that a failed mediation can still be termed
successful if couple experiences persona growth.
Acknowledges feelings in crder to facilitate me-
diation process. Successful mediation, signed
agreement uncomfortable if the therapeutic goa!
not addressed. Believes mediator should be task
directive and make suggestions for resolution of
the dispute. Failurc, unsigned agreement.

Recognition that not all people suitable for medi-
ation. Negotiations doomed if clients or lawyer
not motivated 1o mediate.

Finds divorce practise satisfying because it meets
need for social contact. Finds personal service
vested in her practise nurtures satisfaction. Pro-
fessional pride incompetence. Satisfaction in
some cases where agreement not signed but
clients experienced personal growth. Finds satis-
faction when mediation productive, meets thera-
peutic end goal and is long lasting. Finds satis-
faction in small achievements.

Feels mediator including self should be good
communicator, patient, trustworthy, and possess
counsclor skills based on Knowiedge, be a gen-
uinc and open person. Also should be objective
task oricnted and directive to some degree.
Should understand each persons point of view
and balance the two.
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2. Motivation

3.Value System

4. Changein

World View
74

5. Counselor
Qualities

(a)

(®)

(a)

®

g

(c)

(a)

Best intcrests of children
(60, 95).

Therapeutic orientation
(54, 63, 64, 65, 65, 80,
86).

Social conscience ¢7, 8, 9,
14, 52, *53, 54, 75) ~ Pri-
mary motivation.

Personal beliefs (56, §7,
59, 81, 94).

Professional beliefs (83).

Experience with dishar-
mony between values of
law, e.g. financial and am-
bition to succeed discon-
nected her from the person
she felt that she had been.
Decision to continuc to
practise law and to medi-
ate based on values of ser-
vice to people, duty of
lawyer 1o serve. Mediation
method to adhere 1o those
values in socially mean-
ingful sensc.

Polycentric empathy (31,
46, 93).

Wants child issues settled so that children cared
for before money issues discussed. Uncomfort-
able when divorce clients usc lawyers to exercise
power using the children as pawns.

Satisfaction when client show sign of personal
growth. Belicves growth empowers clients. Dis-
satisfied if underlying issues not resolved and
clients do not grow from mediation. More honest
communication between clients scen as positive.

Responding to changing social needs, and desire
to serve people motivation for divorce work.
Strong belief in private ordering of marriage led
10 mediation. Belief people responsible for their
own actions. Strong belicf in the duty of the
lawyer to serve.

Values balance in life and time to be with family.
Finds dealing with people personally meaningful.
Willing to compromisc mediator neutrality based
on belicf in fair seitlements. Will not mediate if
women ar judged to be too vulnerable. Will not
tolerate clients whoe do not mediate in good faith.
Involved in improving communication process in
firm 16 benefit others as well as sclf. Believes
stronigly in mediation of all kinds as an important
societal device to global cooperation.

Sees ‘awyers who use mediation for manipulative
purpases as inteilectually and morally dishonest.

Aware of need to undersiand cach partners point
of view and balance attention between clicnts
Finds balance difficult to achieve.
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(b) Empathy (15, 39, 41, 45,
56, 68)

(c) Views clients as capable
(5, 16,47, 54, 76, 90).

(d) Sclf awareness (10, 13, 40,
43, 49, 67, 69, 89).

(e) Open to new experience
(83).

(f) Non judgmental (77).

(g) Genuine.

6. Enjoyment Enjoys mental stimulation
of analysis of court work. Able 1o sce
and problem beyond surface issucs.
solving (6, Able to analyze but finds
19,22, 23, emotions mask message.
43, 48).

Understanding combined with necd to be objec-
tive. Undcerstands tears but uncomfortable with
emotion but aware that emotions such as anger
must be understood. Tries to let client know that
she hears both the message and he emotion.
Sensitive to the seli-image of vulnerable clients.
Recognizes the power of being understood and
enjoys the rapport it produces with clients.

Views clients as bright capable human beings.
Enjoys clients who do not want to use legal sys-
tem and has an ability to handle the issues.
Thinks law making people responsible for them-
selves gives power to clients. Believes people re-
sponsible for their own actions. Will get involved
in mediation only when she sees that the couple
needs help.

Recognition that divorce work serves here pur-
poscs for the time being. Recognizes need 10
pleasc others, c.g. clients and judges. Aware that
at times she has difficulty maintaining objectiv-
ity. Recognition that clients testing her in the first
mediation session, Relics on observational skills
and scnses to guide intuition. Likes to be aware
of what she is thinking. always in process of self-
evaluation.

Willing to learn.

Acts for people with varying values. Must be
willing 10 1ake legal advice.

NOTE: Higher order thematic descriptions extracted from two levels of abstraction in Table 7. The numbers
in parenthescs refer to Pam’s verbal reflections and experience in column one.



Pam

Pam is a divorce attorney with 13 years at the bar. Her reputation as an
effective, experienced mediator is based on between three and four years practical
experience gained after she attended a mediation workshop in the United States
conducted by John Haynes. Pam averages approximately two mediation cases per
month, often co-mediated with a mental health professional in cases where custody
is the major concern of the disputing parents.

Recently, ambivalent feelings about divorce work forced Pam to re-examine
her career resulting in a re-commitment to her own goal of helping people by
providing a personal approach to their divorce. Worries about being able to "pull
her weight" within her firm with regard to finances, plus an additional worry about
the proportion of billings that she will receive, helped to precipitate a re-appraisal of
her professional role. The income she is able to generate in practice is
comparatively less than her partners in more ulcerative areas. It is a concern
reflected by her comment that "we're coming up to our night of the long knives next
week." Pam is aware of the lesser status accorded to divorce lawyers by their
peers, but enjoys the daily contact with people absent in other areas of law, and the
feelings of competence she has developed as she becomes a leader in her field.
Pam's re-dedication to her craft, for these reasons, include mediation as a useful,
but not all encompassing alternative to dispute resolution.

During our first interview, Pam reflected on herself as a divorce lawyer and
as a mediator in general terms using few examples. She used more examples in

order to generalize her experiences in the second interview, beginning or ending



with an analysis of the insight gained from the experience. Hence, the most clearly
expressed synthesis of her accumulated knowledge often emerges in generalities.

Pam finds divorce mediation to be a professional challenge although she is
often uncomfortable with the emotional tone of the sessions. She places a high
emphasis on professional conduct illustrated by her willingness to co-mediate
issues where she feels less comfortable, and to refer clients for mediation who
initially consulted Pam in her capacity as a divorce lawyer. She canvasses her
clients about the possibilities of re-conciliation, and makes them aware of the
possibilities in mediation as an obligation to the divorce act and to her profession.
Pam's strong sense of responsibility to keep the cost to the client as low as
possible, impels her to try to complete mediation as quickly and efficiently as
possible. Pam prefers to mediate cases where her expertise is most useful, namely
financial and property issues. She is conscious of and conscientiously tries to use
the theory that she learned in workshops to guide her mediation.

Pam's sense of obligation enhances the task orientation in mediation. She
believes the mediator should be active and should participate in generating solutions
to problems that might enhance the mediation process. Although she perceives
herself to be empathic, she uses counseling techniques such as acknowledging
feelings in order to facilitate the process. Pam's definition of failure is an unsigned
agreement, although she is pleased when personal growth results from mediation,
even those technically termed failures. Of one failed experience where personal
growth occurred, Pam said "I've had feedback from both my clients in response to
my request that they pay my bill, that they were totally happy. 1t was a wonderful

experience."”
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Pam says that she recognizes that "only a small portion of the population
will benefit" from mediation. Her opinion is reflected in the contention that these
people must be capable and willing to negotiate with their former spouse. An
example she gave was when she recalls realizing that "although the husband
appeared to be holding the power and be the one who was undermining the
process, the wife just wasn't ready to agree to anything." Pam is alert to the
possibility that one of the partners may be represented by a lawyer who does not
understand or believe in the mediation concept and then the process is, as she
remarks, "doomed to failure."

Pam derives a great deal of satisfaction from her work as a divorce lawyer
and as a divorce mediator. Social contact, and the opportunity to provide
personalized service nurtures a sense of satisfaction in her family practice. She
notes that it's "the social end of the practice that's fairly satisfying." Pam receives
personal satisfaction from her feelings of professional competence in both family
law and divorce mediation. Mediation is especially rewarding for Pam when
mediation has been productive, meets a therapeutic end goal and is long lasting.
She is able to take pride in small achievements in mediation, saying that it "is so
nice to go home with a smile at the end of the day, when people have worked
productively towards an agreement."

Pam reflects that in her opinion, a good mediator should be a "good
communicator, able to listen well and be responsive to what is being said, . .. be
patient, and be able to pickup on feelings in the room and show that they
understand." She feels that a mediator should be task oriented, objective and to

some degree directive, willing to be genuine and have some counseling skills. Lack
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of consistent practice has led Pam to feel unsure of her counselor skills. She is
open about her uncertainty, which is in itself a counselor quality, when she says
"maybe a psychologist might be better in the situation, I don't know."

Pam is forthright about her discomfort in highly emotional situations. She
admits that "the thing that gets me is tears . . . You know that they're hurt and that
getstome." She finds that the open expression of tears or hostility makes her so
uncomfortable that she prefers to mediate only financial issues. In order to mediate
an agreement that will be in the best interests of children, she often co-mediates
with a mental health professional because "they tap resources in the client I didn't
know existed." She thinks that child care issues should be settled so that the
parents can relax and focus on financial issues.” One particular trend Pam finds
personally repugnant is lawyers using children as pawns in the negotiating process
of divorce.

Her satisfaction when a client shows signs of personal growth is genuine.
Talking about one of her first client's, Pam was smiling at the end of her
description:. "but it was so nice to be able to say, 'Ah, you've finally decided to
take care of yourself . . . She was experiencing what mediation was for. She was
empowered by the process . . . and it was a very successful agreement because of
her growth." Pam is uneasy when the underlying issues are resolved but the clients
show no signs of personal growth: "I remember one particularly where it was very
successful and done in a compressed way and I just hated it. But we got our deal,
it was an underlying feeling, I'm not sure what it was." Although she does not

express personal growth as a goal, it emerges from her comments.
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For Pam, the primary motivation to mediate divorce cases springs from a
firm conviction that marriage is a private affair and should result in a private rather
than public or legal ordering of it's dissolution. She believes that people are
responsible for their actions and are entitled to settle their own marital disputes.

Her desire to mediate stems from a wish to respond to changing social needs and a
desire to help people. Pam's desire to help people is re-enforced by her
commitment to the ideal that it is a lawyers duty to serve the public.

Pam has considered her values. She values her family as well as her work
and makes an effort to balance the two. Dealing with people holds personal
meaning. She is willing to compromise mediator neutrality if she perceives a power
imbalance, and will not refer clients that do not seem to have enough self-esteem to
negotiate in their own best interests: "They don't believe they do [have the ability to
negotiate]. And I don't refer those people.” Pam will not tolerate clients who do
not mediate in good faith and think that lawyers who manipulate opposing counsel
by using the mediation system are "intellectually and morally dishonest." Pam is
committed to mediation as a tool of peaceful resolution. She believes strongly in
mediation of all kinds as an important societal device for global co-operation.

Pam's change in world-view came about as a result of the disharmony she
perceived between the implicit values of lawyers interested in financial rewards and
her own values. She felt disconnected from the person that she felt that she had
been. Her decision to continue to practise family law and to mediate was based on
her personal values of service to others and the duty of lawyers to serve the public.
Mediation is one method by which Pam is able to adhere to those values in a

socially and personally meaningful sense. Pam says that the main focus of her life
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is her relationship with people. Pam spoke with assurance when she stated that "it
is very very central in my life." As a mediator she is able to understand each
person's point of view and balance her understanding between clients, a skill that
she finds difficult but improving. Pam recounts a c¢ase in which the female partner
in a marriage was unable to present a realistic budget because of her low self esteem
and the difficulty balancing negotiations when the husband thought, "[and] he really
did think [the budget] was perfect." Pam combines her ability to empathize with the
need to be objective. She acknowledges an extreme discomfort with tears because
"you just know that they [the clients] hurt, and that gets to me." However, Pam
understands that emotions such as anger must be understood and she "tries to let the
client know that she hears both the emotion and the message." She recognizes that
the times when clients feel they have been understood have great power and enjoys
the rapport it produces.

In spite of her concern about her own handling of others emotions, Pam
views most of her clients as bright capable human beings. She likes to work with
people who feel they do not need the legal process and are confident of their ability
to handle the issues. Pam thinks that the law making people responsible for
themselves empowers clients. She sees her role as mediator as a facilitator, and
will only become active in the negotiations if the clients seem to need help. Her
sense of urgency may impel her to become involved at an earlier stage than some
other mediators, but her success implies that she and the clients understand each
other.

Pam has a self-awareness that she says she has always used. She makes

assessments of herself which are not always flattering but reflect who she is: "I
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think I am responding to something in me that wants to please others [when talking
about litigation)." She is aware that at times she has trouble maintaining her
objectivity and struggles to control her empathic responses. Pam acknowledges
that at times she has trouble separating the message from emotion; however, she
says that "I experience it in the moment, but I force myself to draw back and get on
with the task." She is very aware that in the first mediation session the clients are
evaluating her abilities. Pam is sensitive to the fact that throughout her life, she has
relied on her observational skills and her senses to guide her intuition: "I like to
know what I'm feeling about various things that I'm doing.” She elaborates that
she: "is always critical of what I'm doing,” a tendency that forces self awareness
and which may have contributed to her feelings of being burned out.
Counterbalancing her feelings of responsibility for the process with her willingness
to cede responsibility for actions to her clients, may help to lessen the effect of
unremitting self-assessment for Pam.

An openness to new experience, evinced by a willingness to learn, and a
non-judgmental attitude seemed to have helped Pam's transition from divorce
attorney to divorce mediator. Her relish for analysis and mental stimulation
combined with insight, have sustained Pam's efforts even when the message is "a
lot harder to pick out if it's delivered in a very emotional way." In reference to
clients who were happy with her work but did not sign an agreement, her comment
that "maybe they just don't want to conclude a deal" seems to imply that she is
content to leave the choices made by her mediation clients to them.

Pam's reputation as an effective divorce mediator likely results from her

caring for and about the people with whom she works, and the strong sense of
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integrity that she displays. Although these qualities are based on the p.emise of a
therapeutic goal and on the best interest of children doctrine, the emphasis on these
emerges from the data in a more obscure way. Specifically, when Pam says:
"where there are kids in issue and two people who seem to be saying good things
about the other. . . I'll encourage them." A second example appears when Pam
says: "“She was experiencing what mediation was for. She was empowered by the
process and it was a very engaged agreement, a very successful mediation because
of her growth. So that was a good experience."

Pam recognizes that experience is a factor in successful mediation. She
would like to increase her mediation practice for the experience: "We need more
experience,” and for the help it would give to families. Discussing a difficult
contested divorce, she talks about power exhibited in the way people fight over
small details. "China is petty, kids are not petty, and the exercise of power is
devastating.” It is apparent that Pam is committed to the goals of mediation from a
social and personal standpoint and successfully translates the commitment to her

clients.



Synthesis of shared qualities of divorce mediators

Heidegger (Packer, 1985) described three processes by which hermeneutics
could describe practical activity. He outlined modes of involvement that people
have with their surroundings. These are the ready-to-hand, the unready-at hand,
and the present at hand, modes of engagement. The basic mode is the ready-to
hand which describes practical projects in the world carried on in a global or
wholistic sense, in that the parts of our activity are so ingrained in our being, that
we have "no need for focal awarehess of ourselves and our tools: Both become
fused into the activity" (p. 1083). An illustration of the ready-to-hand mode of
engagement is that of a person driving a car. When a problem occurs making us
aware of the process and the interrelated skills required to drive the car, our
performance deteriorates rapidly.

In the unready-to-hand mode, experience changes with the awareness tnat
there is a problem related to our activity and we try to identify it's nature. Elements
of the experience become more salient and stand out against the background of
experience analagous to the figure ground structure found in the Gestalt school of
visual experience.

The present-to-hand mode is experienced when an effort is made to detach
from and analyze ongoing practical involvement in a specific project. The process
of stepping back to analyze in order to solve the problem provides access to a
theoretical phenomena which is separate and distinct from emotions, habitual

practices and skills of the ready-to-hand mode of involvement.
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Cognitive orientation

An examination of the data reveals that the most obvious quality shared by
the four co-researchers has eluded experiential description. Each co-researcher
displayed a tendency to be extremely cognitive about their life-world experience.
When the data were examined for experiential description as opposed to a synthesis
of observations, two distinct patterns occurred. The psychologists, more
experienced in numbers of clients, had difficulty pin pointing examples of a
particular kind of problem. The lawyers, when asked, were able to describe

examples of problems, but not without some difficulty.

The ready-to-hand mode is the beginning point for hermeneutic inquiry.
However, the present at hand mode is present when interviews are conducted
because a reflective and disengaged attitude is needed for description. The purpose
of inquiry is to reveal the ready-to-hand way of being in the world. Joe and
Cecile's involvement with mediation is of longer standing and their experiences
seem to have melded into a ready-to-hand-mode of involvement that makes
particular descriptions especially difficult. Cecile, however, was able to generate
generic examples based on experience more readily than Joe. Bill and Pam were
able to give examples of their experiences more readily. Pam's comment that she
feels encumbered by "my lack of training in the psychological area," coupled with
Bill's remark about the importance of feelings being a "side trip” (indicating that he
does not often take side trips), suggests that the lawyers may be operating in the
unready-to-hand mode in the area of psychological expertise, thereby making

examples easier to recall. However, both would slip into the present-to-hand stance



of description which is presumably made easier by long standing analytical activity.
Similarly, the psychologists who spend their days in mental involvement with
clients while maintaining an evaluative goal directed component were able to
describe themes or types of clients, but were unable to readily identify salience with

regard to individuals.

Motivation

The divorce mediators in this study all seemed to have very different
personalities. Each arrived in the mediation field for individual reasons. Much of
the motivation for the practioners to mediate is similar, so that shading of emphasis
varies according to the individual. Joe developed a divorce mediation practice with
the clear intention of helping children by hzlping their parents to say goodbye in the
manner least harmful for the children. He pursued the additional goal of therapeutic
acceptance of the divorce by the parents, not only as a positive step for the
individuals, but as one which would ultimately generate a more peaceful
environment for children to grow. Cecile found herself doing two kinds of therapy
before she realized that one of the kinds had been callied mediation. Her primary
motivation for divorce mediation was her strong belief that people are capable of
making their own decisions and by doing so they become psychologically
empowered. Cecile adheres to the tenet of children's best interests; however, she
feels children will be better served by parents who are capable of making decisions.

The two lawyers assigned higher importance to the ideals of individual
rights. Pam agrees with the body of thought (Mnookin & Kornhauser, 1979)

holding that marriage and divorce belong to a private rather than public ordering
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before the law. A keenly felt commitment to and caring for people prompted her to
embody the ideal of service to the community through the law. Bill arrived at his
position of respected mediator via a road less traveled but one which is of concern
to the legal community. He approached mediation from a stand point of personal
gain. Bill reasoned that if he learned the new techniques, he would enhance his
growing reputation and satisfy his need for new knowledge. It was after he began
to learn more about the process and the values of divorce mediation that he "bought
into the notion." It is probable that Bill bought into the notion because his natural
attitude or way of being in the world is one of caring about people, particularly

those who "cry in my office and I see them mad, and I catch colds from their kids."

Change in World-View

All of the praciitioners experienced a change in world view which enabled

them to orient to divorce mediation as a viable method of divorce dispute resolution.

Joe could only endure openly hostile sessions when he "did it for the kids" Cecile
experienced a gradual change in that she recognized that the goals of mediation and
therapy were different. Pam was influenced in her professional life by a personal
decision to live by ideals that would bring help to others and harmony to her own
life. Bill experienced a conversion from a surface interest to a deep personal
commitment to the humanity of divorce mediation. Each change enhanced the
mediators' ability to be present to their clients in an open and genuine manner,

engage the client's trust and to function effectively in their role as divorce mediator.
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Counselor Qualities

The qualities that emerged consistently in all mediators were similar to the
qualities outlined by Rogers (1961), elaborated by Soper (19€3), and explicated by
the Association for Counselor Education and Supervision (1964). Rogers posited
that an effective counselor had to be an attractive, friendly person who inspired
confidence and trust. Soper added the conditions that counselors must perceive
their clients as capable, dependable, and trustworthy and must perceive themselves
as nondominating and altruistic. The six qualities outlined by the Association for
Counselor Education and Supervision are a belief in each individual, open-
mindedness, commitment to human values, alertness to the world, open-
mindedness, understanding of self, and professional commitment. The conditions
conductive to therapy include the ideal qualities held by counselors, which enable
and enhance therapy where the gozl is personal awareness and personal growth. In
divorce, the disputant must first accept the divorce before personal growth can
begin. When the divorce is not accepted as being necessary, the probability of a
contested divorce is much higher (Brown, 1982).

All co-researchers approached divorce mediation as a viable method of
dispute resolution because of the emphasis on a therapeutic end goal or on the
children's best interest. These goals may not have been the primary motivation for
the lawyers, but were present in the humanitarian orientation exhibited by each.
From this perspective, counselor qualities would be expected in effective mediators,
and were found.

Empathy requires one to enter the world-view of clients (Ivey et al., 1987),

or as Bill and Cecile explained "to walk in their shoes." An elementary



approximation of empathy may be achieved through an effective use of attending
behaviors and the attending skills. There are two levels of empathy. Advanced
accurate empathy requires that counselors give more of themselves and may include
attempts to directly influence the client. Primary empathy influences behavior in
more subtle ways by giving feedback, suggestions, interpretation, logical
consequences and by using an influencing summary, as well as using attending
skills (Ivey et al., 1987). Divorce mediation is usually conducted with both
disputants present, which calls for an understanding of each person's point of
view. In addition, mediators need to remember the cultural and historical
perspective they bring to the session as well as those brought by both clients. All
co-researchers displayed not only unidirectional empathy, but also an ability to
understand the viewpoint of both parties, or polycentric empathy. Cecile specified
that not only should the parties be understood, but that the understanding should be
explicated in order to facilitate the mediation process.

To be truly empathic and attending with clients, the counselor must be able
to grow personally (Ivey et al., 1987). One of the conditions for personal growth
according to Maslow (1954), is an openness to experience. Mediation was a new
experience for all four individuals who worked at the process in order to learn and
practice their new skills and therefore demonstrate an openness to experience.
Talking about an unsuccessful mediation, Pam reflected that it had carried an impact
because it had been "such a valuable learning experience." She demonstrated a
willingness to learn more thereby maintaining a continued openness to experience.
The habit of looking at people as individuals and a wish to learn their world is an

openness to experience also shared bv all mediators.
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Regardless of background, all of the divorce mediators viewed their clients
with respect and as capable of making decisions. This belief formed the foundation
of Cecile's approach to mediation. Pani's statement that people are responsible for
their own actions was very strong. Bill observed that "I haven't seen a couple yet
that are not more capable than I or a judge of working out something that's going to
be functional for them." Joe refuses to take credit for a successful agreement or
blame for an unsuccessful agreement, although he enjoys sessions where he feels
that his facilitation has been helpful to the clients.

Similarly, all mediators exhibited a nonjudgemental attitude towards clients
in all but two areas. None of these professionals would mediate an agreement
which would disadvantage an abused spouse, nor would they willingly jeopardize
the best interests of the children. All cited their own value system as the basis for
making a decision about whether to continue to mediate. Often the decision to
mediate in good faith depends upon the integrity of the mediator. Joe justified his
decision to allow an agreement that separated siblings on gender lines by pointing to
the fact that things are better now than they were for the family. He ensured a
second opportunity to unite the children by qualifying the separation as a temporary
step written into the agreement and subject to a specified review. The case cited by
Bill where a similar separation of sibling took place, hinged on his judgement that
the discord in the household was longstanding and not expected to change. Bill
acknowledged that although the terms were not ideal, the children, as in Joe's case,
would be happier than previously. It was only after some self-examination that he

concluded the agreement.
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Each divorce mediator works with a high degree of self-awareness and
personal congruence. Each was aware how values influenced thinking. All
revealed at least one attribute that might be considered undesirable, but maintained
an honesty congruent with their self-knowledge: Pam knows that she has a need to
please others, Bill is open about his reasons for becoming a divorce lawyer and
mediator, Joe acknowledges that his concern for children stems from his own
childhood which might influence his thinking, and Cecile knows that she becomes
impatient with the process and would like to say "Oh, for God's sake . . . 'Let me

tell you how you're going to do it."

Professional orientation

A noticeable attribute of the co-researchers was a high degree of
commitment to their individual professions, and to the goals of mediation.
Professionalism emerged in comments suci: 2s the one made by Joe that the test of a
professional's attitude is "the way they talk about their cases when they are away
from their office.” Cecile often integrated her observations with research from
professional literature. Pam talks of her divorce work as a commitment, and Bill
voices concern that divorce mediation is not gathering momentum. The four also
recognize that many people are not suited to mediation, and are realistic that not all
cases of divorce mediation will be successful. Despite problems, each finds
mediation a professionally and personally satisfying experience; a satisfaction that
appears to come from having helped others. Although the motives to mediate are
different, satisfaction for each mediator arises when clients exhibit some evidence

of personal growth or when children of divorcing families benefit.



Enjoyment of Analysis and Problem solving

A common enjoyment of mental involvement and stimulation was noted in
all co-researchers. Bill found satisfaction in the concentration and mental activity
involved with understanding each client. He said that his mind "came alive” when
working on two levels, emotional and problem solving. The distinction between
pure analysis required by people who solve problems based on written work,
which admittedly may be a distillation of peoples experience, and the pressure of
guiding people to problem solve in an emotionally laden atmosphere, is of interest
in that it implies a perception that the latter is more critical to the participants. Ina
comment made after the tape stopped, Bill allowed that he found it difficult to
maintain eye contact with his clients and an interest in their divorce cases after he
had the information needed and a plan formulated. His experience as an expert
divorce lawyer and team leader made his experience of divorce law fall into the
ready-to-hand mode of engagement, an experience that he contends is quite
different from his role as mediator. It would be unwise to label the enjoyment of
mental activity and analysis as a lawyer characteristic since both professions use
these abilities extensively. Psychologists are taught to assess clients in order to
bring about change in an interactive setting. Similarly lawyers use their analytical
abilities daily. Hochberg and Kressel (1983), maintains that by virtue of their
advice-giving role, lawyers expect their advice to be heeded. The interactive setting
of the court is slightly different than a session with clients, in that there are certain
forms to be observed and questions that can be anticipated. In a mediation session
the self-determination of the clients is compromised when a lawyer (or mediator),

assumes the role of advice giver (Irving, 1980).
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Distinctions Found Between Divorce Mediators

Some differences along gender lines were anticipated in this study.
Differences were found in the degree of similarity rather than complete divergence,
with the degree of similarity being divided by profession rather than gender. Even
though the lawyers thought their clients to be capable, they felt a greater
responsibility to move quickly to agreement than did the psychologists. Pam says
that she feels "a very strong obligation to as quickly as I can, answer their
questions. I'm just firing the stuff up on the board." Bill comments that "I've got
enough of a balance now to say, here's what I need you to do, and here's why, and
here's what you need to know, and here's what I want you todo." The
psychologists at times assume responsibility for the agreement, but with an
awareness that it is a mistake. Joe is rueful about being forced to take more
responsibility than he should at times, because he knows that a directed agreement
stands less chance of being followed. Cecile notes that when she gets tired it is
because she is the one who is working "and they're the ones on the sidelines." It
may be that the lawyers' sense of responsibility stems from a feeling that their time
is more valuable. Joe's charges are at par with lawyers so that the clients will value
his input as they would any other professional. He says that at times responsibility
seems to be forced on him, but that from a therapeutic point of view, responsibility
must rest with the clients.

The difference apparently separating the two professions is the degree of
orientation to the therapeutic end goal. This goal is acknowledged by all, but the
lawyers place more emphasis on social ideals evinced by Pam's wish to enable a

private ordering of marriage, and Bill's declaration of humanitarian ideals for a
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solution to human problems as a less destructive alternative to current adversarial
methods. In contrast, the psychologists placed more emphasis on child related
issues and emotional acceptance of the divorce by the parting couple.

The degree of psychological skill held by each mediator varied with
experience. Pam is uncertain of the level of her skills. She feels that she has not
been able to practise those skills enough. One of Bill's most satisfying cases called
for a degree of thought and psychological skill that he apparently had not previously
used, since the resolution of this case is memorable to him because of his ability to
understand the people and their reasoning. However, the lawyers willingness to
learn new skills, and their efforts to integrate the skills into their practice has led to
success in divorce mediation. Ivey et al. (1987) notes that number of researchers
have found that first level attending behavior and skills are relatively easy to teach
and are extremely successful techniques that enhance effectiveness in all aspects of
life for the recipients. Mediation does not include therapy, merely the recognition
of the need for therapy so that the required level of psychological skills need not be
those of a therapist. Following Irving and Benjamin's (1987) reasoning, the skills
must be sufficient for the mediator to understand the world-view of clients in order
to facilitate a fair agreement which will be in the best interests of children, and will
encourage personal growth for the clients. Riskin (1982) interprets the issue of
psychological skills when he comments "a like sensitivity is essential for good
lawyering as well, but it occupies a more prominent place on the list of skills
required for a mediator" (p.36).

Concerns expressed by the legal profession regarding non-lawyers offering

legal advice appears to be unfounded in the case of the participants of this study.



Cecile is emphatic about the delineation of roles. She encourages clients to check
with their lawyers if any part of an agreement is troublesome. She encourages
frequent contact with lawyers to facilitate the process of mediation and furthermore,
will not mediate an agreement that she perceives to be detrimental to one client. Joe
holds case conferences with all parties present, including the lawyers, so that all
know the ground rules, the purpose of the mediation, and that access to legal advice
is encouraged. The obligation held by all liscenced psychologists under their code
of ethics, is to practice only in areas of competence. The high degree of

professionalism found in these individuals makes it unlikely that legal advice, per

se, would be given.

Conclusion

Themes that emerged from the data varied in emphasis but were found to be
consistent in the experience of the co-researchers. Participants approached a
discussion of their work in a manner that suggests a cognitive style of experiencing
their world. In addition, all mediators exhibited an enjoyment of intellectual and
emotional problem solving. Motivation for both lawyers and psychologists to
mediate encompassed individual rights, children’s best interest and emotional
acceptance of the divorce by clients. Generally, the lawyers tended to emphasize
human rights and the psychologists emphasize children's best interests and client's
emotional acceptance of the divorce.

All co-researchers demonstrated a high degree of professionalism and a
commitment to their profession and the principles and practice of divorce mediation.

These ideals are based on a value and belief system that also prohibited meiators
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from entering into negotiations where a chronic imbalance of power or abuse by a
spouse was perceived. Counselor qualities emerged in every instance, particularly
with regard to empathy and an open and genuine way of being in the world. A
change in world-view had occurred for each co-researcher. In every case, it
enabled the practioner to function more effectively as a divorce mediator. Of special
significance is the change in world-view for one of the lawyers from mediation as a
method to increase personal reputation and, in part, financial gain, to a true belief in
mediation as a humane solution to a human problem. The significance of these

findings are discussed further in chapter five.
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Chapter 5

General Discussion

The concluding chapter discusses methodological considerations and
limitations of the study as it evolved. Issues relating to mediation, from the legal
perspective, future direction for divorce mediators, especially in regard to
education, are highlighted. Contributions of this study and implications for future

research are considered.

Methodological Considerations

Phenomenological research is always a beginning. Often it reveals what we
didn't know we knew, so that when the revelation appears there is a tendency to
think "I knew that." Others with different questions may examine the data and find
another map. In this study, the question "what are the shared qualities of divorce
mediators?" revealed significant similarities based on the experience of the
individual co-researchers. The similarities that emerged from the data must now be

replicated or built upon.

Limitations of This Study

Phenomenological research searches for examples of the phenomenon as
they are lived rather than as they are theorized about (Salner, 1986). Each of the
co-researchers in this study had difficulty not theorizing about an area of great
interest to us both. I have tried to use language that clearly delimits experience from

opinion. One difficulty is that examples of lived experience would often be
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preceded by or summarized in a theoretical fashion. For all that theorizing in part
obstructed method, the consistency with which this happened led to the conclusion
that a meta cognitive approach is a quality shared by effective divorce mediators.
Implications of a meta cognitive approach might be that it is important for divorce
mediators to protect their feelings by an objective approach, much as psychologists
are taught, in order that the client may benefit. Since the researcher was looking for
underlying qualities rather than an explication of lived experience, the data was
consid..ed useful to illuminate qualities co-researchers revealed in all discussions
about divorce mediation.
Mediation and Relevant Legal Issues

The appeal of mediation is apparent in the words of Gandhi, Indian lawyer
and political leader, whose strength lay in his willingness to compromise.

I had learnt the true practice of the law. I had learnt to find out the

better side of human nature and to enter men's hearts. I had realized

that the true function of a lawyer was to unite parties riven asunder.

The lesson was so indelibly burnt into me that a large part of my

time during the twenty years of my practice as a lawyer was

occupied in bringing about private compromises of hundreds of

cases. I lost nothing thereby- not even money; certainly not my

soul.

Gandhi, (Blades, 1984, p. 59).



The future of divorce mediation is still unclear (Silberman, 1982). Bill
worries that the mediation movement may have peaked. Irving and Benjamin
(1987) note that the number of publicly funded mediators throughout Canada has
remained constant from the inception of each provincial program. The debate
surrounding mediation by lawyers centers on the ethical dilemma for lawyers.
More importantly, mediation is seen to be a threat to the legal profession because
clients may be enticed from the legal pervue. Riskin (1982) reminds us that the
future of mediation rests heavily on the attitudes and involvement of the legal
profession. It is unlikely that any movement perceived to be counter to the best
interests of the legal profession will gather momentum even though all divorces
require some level of legal assistance.

Resistance from the legal profession can be understood from Bill's
comments outlining the determination of the legal profession not to cede further
areas of the legal domain to another profession, based on the professions’
experience with chartered accountants. A second hypothesis is that the legal
profession as a whole, male and female, believe that work in the psychological area
would promote a public perception of lawyers who also mediate, as being soft or
feminine (similar to Farnon's unexamined findings of 1954), and perhaps less able
to act in an adversarial manner when necessary. Lastly, those lawyers who may be
concerned that the status quo may not be congruent with the ideals of the lawyer as
servant to the public are reassured by members of the profession, who point to the
statistics showing that most divorce cases are settled out of court. These members
contend that the divorce lawyer is already a mediator and that any formal

mechanism is superfluous. This may be in part true. One wonders what problem
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exists that inhibits lawyers from learning techniques that would minimize potential
harm to the family, when divorce agreements are concluded. It is possible to

. speculate that settlements are often concluded on arbitrary advice of lawyers,
without the spousal participants engaging in constructive discussion with each other
throughout the process. A settlement so concluded is not mediation, nor does it
ascribe to the goals of mediation. It is a smoke-screen that conceals the intent of the
adversarial process. The combination of these three ideas embodies formidable
opposition to acceptance of divorce mediation by the legal profession. Lawyers
may pay lip service to the ideals of mediation, formulated to inflict less
psychological harm to the participants and intended to protect the children’s best
interests, but if this were the case, referrals to mediation would be steadily
increasing. Low participation (by the public in mediation) has been found to be tied
to the attitudes of the legal community and public and legal ignorance about the
mediation alternative (Pearson & Thoennes, 1988). The Canadian Task Force
Report agrees and observes that "the low demand for mediation services may be
due.. . . to the results of a recent study that found 'while 85 percent of lawyers
advise clients about the existence of mediation, in only 10.4 percent of their cases is

there actual encouragement to attempt divorce mediation.™

Future Direction for Mediation and Lawyers

Irving and Benjamin (1987) emphasize that the divorce mediator and the
lawyer should not be seen as adversaries. They point out that the positions are
complementary. The people who have the most to gain from the good will and

mutual respect between members of the two professions are the client couple and
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their children. The difficulty for lawyers is that when once perceived by other
lawyers as being a settler, status (the pinnacle being a "lawyer's lawyer"), is
lessened and referrals decrease from colleagues.

I is, as Bill observed, important not to be perceived as one who routinely
settles, or as Gandhi would say, one who has lost his soul. Bill and Pam are very
clear about the goals of mediation and the boundaries within which they work.
They are able to cross-over to divorce work and the adversarial mode, because they
both enjoy competénce, court work and have consistently cultivated their reputation
as experts. Itis significant that both came to divorce mediation with their reputation
as counsel already established. It is possible to speculate that their professional
reputation as divorce counsel may not have been as high if they had been seen by
the profession as divorce mediators first and counsel second.

The dilemma of poor legal support for the concept of mediation has been
noted often in mediation literature (Irving & Benjamin, 1987; Pearson & Thoennes,
1988; Smart & Salts, 1984). It is exacerbated by the fact that some of those who
teach in law faculties are proponents of a school of thought that sees lawyers as
already being mediators and mediation as an unnecessary additional expense and
complication to a straightforward process (Pollock, 1987). Law school is the place
to begin to orient the legal profession to alternative dispute resolution. Studies of
medical students indicate that impersonal attitudes held by medical students towards
their patients are most influenced by role models provided by senior faculty
members (Coombs, 1978). Despite the best attempts to teach divorce mediation, it
seems unlikely that student commitment to the mediation process will develop if the

course is not presented as a philosophy demanding respect and taught by valued



members of the legal profession who are committed to the goals of divorce
mediation. One possible solution would be to recruit respected divorce lawyers,
who also have experience and are reputed to be effective divorce mediators, to
develop lectures to be included in a basic family law unit. The lectures could
address the problem of divorce settlements, clearly defining the boundaries between
the two related fields and their intent. In this way young lawyers might be more
willing to refer suitable candidates to divorce mediation or to become mediators
themselves. A recent task force report to the Canadian Bar Association upholds a
similar view. Thompson, Cosman, Potter, & Kelly (1989) contend that "Education
for the Canadian legal profession must be encouraged at all levels of training. . .
there is a need for coordination and cooperation at each level and among the levels
of legal education” (p. 44).

A related difficulty occurs when lawyers use mediation to further their own
objectives, and subvert the process if negotiations in divorce mediation result in
unfavorable terms for their client. Pam calls this attitude "a kind of moral
dishonor," and Bill says that "some lawyers prostitute the mediation process in
paying lip service to it . . . and I think that's intellectual dishonesty." Lawyers who
use every means possible to further the interests of their client in order to win,
would seem to have little or no understanding of the purpose of mediation. Pearson
& Thoennes (1984) have found that very few clients will continue to mediate
against their lawyer's wishes. For mediation to expand, it is critical that a complete
understanding of the process and its attendant goals be formalized and integrated
into the legal body of knowledge. Perhaps the goals of divorce mediation could be

taught in different ways, over the three years of legal training so that lawyers will

119



120

not embarrass themselves by crossing specific and specified boundaries in their

practice.

Implication for Divorce Mediation Education

Recently, a body of thought has arisen regarding divorce mediator
education. The Academy of Family Mediators and the Family Mediation
Association proposed five mechanisms for quality control at a symposium held in
Toronto in 1983. The mechanisms include licensure, certification, accreditation,
registration and the formal subscription to a standard of practice or a code of ethics
(Milne, 1984). Divorce mediators need training because conflict management
procedures are new and unfamiliar to most novices (Moore, 1983). As previously
noted the probability of a successful resolution of a dispute increases with the
amount of experience held by the mediator (Pearson, 1981). The concern of those
responsible for mediator education now extends beyond practical experience. The
level of knowledge in diverse but related fields which each practitioner holds
becomes more important as the movement becomes a profession.

Koopman (1985) contends that the ideal education would be a two year
post-graduate level, multidisciplinary degree from an accredited university. She
envisions a degree which would encompass all aspects of mediation. The idea has
been suggested by other writers, (Girdner, 1986). It holds more appeal in 1989
when "head hunters” for the insurance industry are recruiting lawyers with family
mediation experience to negotiate nondivorce related settlements on the companies’
behalf. The industry has found that lawyers with this type of experience, settle

claims in a minimal time frame and continue to have the good-will of the clients.



Koopman's (1985) study highlighted a concern expressed by all faculty
members canvassed, that adequate practice time and competent supervision be an
important component of any mediator training program. Just as lawyers, doctors,
dentists and psychologists are trained in practicum settings, the experience of the
co-researchers, regardless of educational background, indicates ease of practice
increased with number of cases handled. It is suggested that any education
component of mediation training contain a minimum of ten to twenty hours of
supervised case experience. The hours suggested are based on Pearson's findings
that mediators with more than ten cases double their effectiveness from 30% to
60%. The practicum time would be designed to increase mediator effectiveness.

The results of this study indicate that personal style did not affect mediated
outcomes. Blades (1984) places lawyers at the directive end of a continuum with
mental health professionals at the opposite end. Pearson & Thoennes (1981) found
that mental health professionals tend to become more directive, and lawyers less
directive with experience, until a balance was reached by members of each
educational background. The deciding factor of effectiveness in the study
investigating shared qualities of effective divorce mediators was judged to be a
commitment to the divorce mediation process, and an obvious caring about people
which transcended technique.

In Alberta, as in many other jurisdictions, divorce mediators from either a
legal or a mental health background must have attended a minimum of one 40 hour
workshop before being allowed to practice. Instances of poor or unethical mediator
behavior at this period of the profession's development are likely to be the result of

ignorance or poor training rather than of bad intent (Moore, 1983). The degree of
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professionalism found in all mediators seems to cooborate Moore's thesis. All co-
researchers displayed a high ethical component. For example, rather than mediate
in an area where she feels uneasy, Pam ensures co-mediation with a health care
professional. The ethical code of each profession demands competence. It seems
likely that additional hours of practice would be accepted by divorce mediation
students, as a method of ensuring competence and of avoiding the pitfalls of

venturing into uncharted waters.

Contribution of This Study

A major purpose of an investigation into the shared qualities of effective
divorce mediators was to place knowledge from three fields into a context which
would focus the issues for those interested in divorce mediation in Alberta.
Information about the qualities shared by divorce mediators should help to ensure
that members of both professions be able to understand and search for these
qualities in the divorce mediators that they may use as experts. In this way,
lawyers or other professionals may refer clients with greater assurance of a positive
divorce mediation outcome.

The perspective of those in the legal field varies from that found in
psychology. Some of the results show that members approach mediation with
different world-views and goals. Results seem to confirm Girdner's (1986)
contention that lawyers tend to be content oriented, while psychologists concentrate
on how the agreement will affect the clients and their children. The predominant
theme, however, was the focus each co-researcher placed on obtaining a signed

agreement. The language which members of each profession brings to mediation is
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different, thus shading mediation with different meanings. The field of divorce
mediation is dynamic and mentally absorbing. It holds the attention of practitioners
from both areas.

Irving and Benjamin (1987) maintain that the success of mediation is
predicated on the qualities the mediator brings to the negotiation. Findings from
this study indicate that there is a tendency for effective divorce mediators to
maintain a cognitive problem solving approach to their work. Effective divorce
mediators from either background have counselor qualities that allow them to relate
to each of their clients from the client's perspective and communicate in a caring,
effective and efficient way, while moving the negotiations closer to agreement. All
mediators were committed to the mediation process as a humane method of divorce
dispute resolution that will ultimately benefit all members of the divorcing family.
Value systems of the co-researchers tended to be similar. None would agree to
mediate to the advantage of the most powerful person in the dyad. The most
important consideration for all was the well being of the children, although
motivation to mediate may have been diverse.

Motivation to mediate varied. The determining factor in this study was
found to be an abiding belief that positive factors in the divorce mediation process
outweighed the negative. Concerns about unsuitable divorce mediators subverting
the prospects of the mediation field appear to be unfounded, as long as a genuine
belief in the value of the mediation process evolves within the belief system of the

divorce mediator.



Implications for Future Research

Divorce mediation as a field of study would benefit from further research in
a number of areas. Irving and Benjamin (1987) encourage work into the
effectiveness of the therapeutic model as compared to other models of divorce
mediation. They question the range of nonspecific factors in outcome success and
would like investigation into successful versus unsuccessful cases. Kressel (1985)
proposes that the evidence is too weak to reach a firm conclusion about the
superiority of divorce mediation over the adversarial procedures now in place,
although he allows that the evidence points in favor of mediation. He observes that
the appropriate question is what types of disputes and for what types of outcomes is
mediation appropriate? The Canadian Task force Report urges research and study
into suitable and effective alternative dispute resolution, the effectiveness of
mandatory alternate dispute resolution, and accreditation for neutrals.

Investigation into the effects of mediated versus adversarial divorce on
children is critical. Research to determine if a children's ombudsman would be
effective in divorce, including mediated settlements, would be helpful to all who
consider children's best interests to be paramount. Questions outweigh the
accumulated body of evidence in all areas.

I'believe that the key to effectively mediated settlements is an effective
divorce mediator. Research into the most appropriate means of mediator
development is practically nonexistent as is research into the beliefs, professional
attitude, and characteristics that the mediators bring to negotiations and how these
qualities are used. "Available data confirms, that mediation and advocacy be seen

as complementary approaches to dispute resolution. A major question concerns



who should best be advised to participate in the one and who the other” (Irving &

Benjamin, 1987, p. 25).



126

References

Arnold, R., Wheeler, M., & Pendrith, F. (1980). Separation and after: A
research report. Toronto: Ministry of Community and Social Services.

American Association for Counselor Education and Supervision. (1964). The
counselor: Professional preparation and role. Personnel and Guidance Journal,
42, 536-554.

American Bar Association. (1984). In L. Riskin (Ed.), Divorce mediation:
Readings (pp. 363). Washington, D.C.: Author.

American Bar Association. (1981). Model code of professional responsibility.
Chicago: National Center for Professional Responsibility.

Beal, E. (1980). Separation, divorce, and single parent families. In E. Carter and

M. McGoldrick (Eds.), The family life cycle: A framework for family therapy.
New York: Gardner.

Becker, C. (1986). Interviewing in human science research. Methods, 1, 101-

124,

Bienfield, F. (1983). Child custody mediation: Techniques for counselors

attornevs and parents. Mountainview, CA: Science and Behavior Books.
Blades, J. (1984). Mediation: An old art revitalized. Mediation Quarterly, 3, 59-
98.

Bogden, R., & Bilken, S. (1982). Qualitative research for education: An
introduction to theory and methods. Boston: Allyn and Bacon.

Brown, D. (1982). Divorce and family mediation: History, review, and future

directions. Conciliation Courts Review, 20, 1-44,




Brown, S. (1985). Models of mediation. In J. Hansen & S. Grebe (Eds.),
Divorce and family mediation (pp. 45-64). Rockville, MD: Aspen.

Carkhuff, R., & Berenson, B. (1969). The counselor is a man and a woman.
Personnel & Guidance Journal, 48, 24-28.

Colaizzi, P. (1978). Psychological research as a phenomenologist views it. InR.
Valle & M. King (Eds.), Existentialist alternatives for psychology (pp. 48-71).
New York: Oxford University Press.

Coogler, O. (1978). Structured mediation in divorce settiement. Lexington, MA:

W.C. Heath.

Cooke, L. (1983). Mediation: Boon or bust? New York Law School Review, 28,

3-24.
Coombs, A. (1978). Mastering medicine: Professional socializatinn_in medical
school. New York: The Free Press.

Coombs, A., & Soper, D. (1963). The perceptual organization of effective
counselors. Journal of Counseling Psychology, 10, 222-226.

Coombs, A., Soper, D., Gooding-Benton, J., Dickman, J., & Usher, R. (1969).
Flordia studies in the helping professions. Gainesville: University of Flordia
Press.

Derdeyn, A. (1976). Child custody contests in historical perspective. American
Journal of Psychiatry, 133, 1369-1376.

Donohue, W., Allen, M., & Burrell, N. (1985). Communication strategies in

mediation. Mediation Quarterly, 10, 75-89.

Emery, R. (1982). Interparental conflict and the children of discord and divorce.

Psychological Bulletin, 92, 310-330.



Emery, R., Hetherington, E., & Dilalla, L. (1985). Divorice, children and social
policy. In H. Stevenson & A. Siegel (Eds.), Child development research and
social policy (pp. 189-266). Chicago: University of Chicago Press.

Emery, R., & Wyer, M. (1987). Divorce mediation. American Psychologist, 42,
472-480.

Farnon, R. (1954). The counselor is a woman. Journal of Counseling
Psychology, 1, 221-233,

Fischer, C., & Wertz, F. (1979). Empirical phenomenological analyses of being
criminally victimized. In A. Giorgi, R. Knowles, & D. Smith (Eds.),

Dugquesne studies in phenomenological psychology, 3, 135-158.

Folberg, J. (1983). A mediation overview: History and dimensions of practice.
Mediation Quarterly, 1, 3-14.

Folberg, J., & Milne, A. (Eds.). (1988). The theory and practice of divorce
mediation; An overview (pp. 3-26) (Divorce mediation: Theory and practice).
New York: Guilford Press.

Folberg, J., & Taylor, A. (1984). Mediation: A comprehensive guide to resolving
conflicts without litigation. San Francisco: Jossey-Bass.

Freed, D., & Foster H. (1984). Family law in the fifty states: An overview.
Family Law Quarterly, 17, 365-447.

Frender, R., & Osborne, J. (1988). Course outline, introduction to methods of
gducational research. Unpublished paper, University of Alberta, Department of
Educational Psychology, Edmonton.

Godamer, H. (1988). Truth and Method. New York: Crossroad.

128



129

George, R., & Christiani, T. (1986). Counseling theory and practice (2nd ed.).
Englewood Cliffs, NJ: Prentice-Hall.

George, R., & Dustin, D. (1988). Group counseling: Theory and practice.
Englewood Cliffs, NJ: Prentice-Hall.

Giorgi, A. (1970). Psychology as a human science. New York: Harper & Row.

Giorgi, A. (1975). An application of phenomenological method in psychology. In
A. Giorgi, C. Fischer, & E. Murray (Eds.), Duquenesne studies in
phenomenological psychology (pp. 82-103). Pittsburgh: University of
Duquense Press.
Giorgi, A. (1986). The status of qualitative research in the human sciences: A
limited interdisciplinary and international perspective. Methods, 1, 29-62.
Girdner, L. (1986). Family mediation towards a synthesis. Mediation Quarterly,
13, 21-30.

Glick, P., & Sun-Ling, L. (1986). Recent changes in divorce and remarriage.
Journal of Marrige and the Family, 48, 737-746.

Goldstein, J., Freud, A., & Solnit, A. (1973). Beyond the best interests of the
child. New York: Free Press.

Goldzband, M. (1982). Consulting in child custody. Lexington, MA: Heath.

Haynes, J. (1981). Divorce mediation: A practical guide for therapists and
gounselors. New York: Springer.

Heatherington, E. (1982). Children and divorce. In R. Henderson (Ed.), Parent

hild interaction: Th research and prospects. New York: Academic Press.

Halem, L. (1982). Separated and divorced women. New York: Greenwood.



130

Helm, B., & Scott, S. (1986). Advocacy in mediation. Mediation Quarterly, 13,

69-76.
Herrman, M., McKenrey, P., & Webber, R. (1979). Attorney's perceptions of

their role in divorce. Journal of Divorce, 2, 313-322.
Hochberg, A., Kressel, K. (1983). Determinants of successful and unsuccessful
divorce settlement negotiation. Paper presented at the annual meeting of the

American Psychological Assocation, Anaheim, CA.

Hopkins, P. ( 1982). Evaluative mediation: Upholding the child's best interests.

Conciliation Courts Review, 20 (2), XX-XX.

Irving, H. (1980). Divorce mediation : The rational alternative. Toronto:

Personal Library Publishers.

Irving, H., & Benjamin, J. (1987). Family mediation, theory and practice of
dispute resolution. Toronto: Carswell.

Ivey, A., Ivey, M., & Downing, L. (1987). Counseling and psychotherapy:
Integrating skills. theory & practice. Englewood Cliffs, NJ: Prentice-Hall.

Kelly, J. (1983). Mediation and psychotherapy: Distinguishing the differences.
Mediation Quarterly, 1, 33-44.

Kimble, G. (1984). Psychology's two cultures. American Psychologist, 30, 833-
839.

Koopman, E. (1985). The education and training of mediators. In S. Grebe
(Ed.), Divorce and Family Mediation (pp. 16-32). Rockville, MD: Aspen.

Kraut, W. (1983). Domestic advocacy: Is there a better alternative? Villanova

Law Review, 29, 1379-1391.




131

Kressel, K. (1985). The process of divorce: How professionals and couples
negotiate settlement. New York: Basic Books.

Kressel, K., & Deutsch, M. (1977). Divorice therapys: An indepth survey of
therapists' views. Family Process, 16, 413-443.

Kressel, K., Lopez-Morillas, M., Weinglass, J., & Deutsch, M. (1978).
Professional interventions in divorce: A summary of the views of lawyers,
psychotherapists, and clergy. Journal of Divorce, 2, 119-155.

Landau, B., Bartoletti, M., & Mesbur, R. (1987). Family mediation handbook.
Toronto: Butterworths.

Lemmon, J. (1985). Family mediation practice. New York: Free Press.

Maidment, S. (1983). Child custody and divorce. Guildford, UK: Croom Helm

Maslow, A. (1954). Motivation and personality. New York: Harper Brothers.

May, R. (1972). Quoted in P. de Mare, (Ed.), Perspectives in group
psychotherapy: A theoretical background (p. 78). London: George Allen &
Unwin.

McClain, E. (1968). Is the counselor a woman? Personnel & Guidance Journal,
48, 444-448.

McConville, M. (1979). The phenomenological approach to perception. InR.
Valle & M. King (Eds.), Existential-phenomenological alternatives for
psvchology (pp. 94-117). New York: Oxford University Press.

Milne, A. ( 1985). Divorce and family mediation. In P. Hansen (Ed.), The family
therapy collections (pp. 1-15). Rockville, MD: Aspen.

Milne, A. (1984). The development of parameters of practice for divorce

mediation. Mediation Quarterly, 4, 49-59.



Milne, A. (1983). Divorce mediation: The state of the art. Mediation Quarterly, 1,
15-31.

Mnookin, R. (1975). Child-custody adjudication: Judicial functions in the face of
indeterminacy. Law and Contemporary Problems, 39, 226-292.

Mnookin, R., & Komhauser, L. (1979). Bargaining in the shadow of the law:
The case of divorce. Yale Law Journal, 88, 950-997.

Moore, C. (1983). Training mediators for family dispute resolution. Mediation
Quarterly, 2, 79-90.

Neison, D. (1984). Alternative dispute resolution: A supermart for law reform.

New Mexico Law Review, 14, 467-482.

O'Gorman, H. (1963). Lawyers in matrimonial cases: A study of informal
pressures in private professional practice. New York: Free Press.

Olson, D. (1975). A critical overview. In A. Gurman & D. Rice (Eds.), Couples
in_conflict. New York: Jason Aronson.

Osborne, J. (1985). A human science study of learning about "learning”. Journal

of Humanistic Psychology, 27(4), 485-500.

Packer, M. (1985). Hermeneutic inquiry in the study of human conduct.

American Psychologist, 40, 1081-1093.
Parry, R., Broder, E., Schmitt, E, Saunders, E., & Hood, R. (Eds.). (1986).

Custody disputes: Evaluation and intervention. Toronto: Lexington.

Pearson, J., & Thoennes, N. (1988). Divorice mediation research results. In J.

Folberg & A. Milne (Eds.), Divorce mediation: Theory and practice (pp. 429-
452). New York: Guilford Press.



133

Pearson, J., & Thoennes, N. (1984). A preliminary portrait of client reactions to
three court mediation programs. Mediation Quarterly, 3, 21-40.
Pirie, A. (1985). The lawyer as mediator: Professional responsibilitiy problems

or profession problems? The Canadian Bar Review, 63(2), 378-411.

Polkinghorne, D. (1979, summer). The practice of phenomenological research.

Paper presented at a seminar of phenomenological research at the Saybrook
Institute, San Francisco, CA.

Pollock, L. (1987). Is mediation the message? Unpublished paper, Faculty of
Law, University of Alberta, Edmonton.

Price, S., & McKenry, P. (1988). Divorce. Newberry Park, CA: Sage.

Redmount, R. (1961). Attorney personalities and some psychological aspects of
legal consultation. University of Pennsylvania Law Review, 109, 972-974.

Ricci, I (1980). Mom's house, Dad's house: Making shared custody work.
New York: Macmillan.

Riskin, L. (1982). Mediation and lawyers. Ohio State Law Journal, 43, 29-60.

Rogers, C. (1961). On becoming a person. Boston: Houghton Mifflin.

Rogers, C. (1962). Toward becoming a fully functioning person. In A. Combs

(Ed.), Perceiving behavior becoming for supervision and curriculum

development (pp. 21-33). Washington, D.C.: Yearbook Associjation,
Rohman, W., Sales, B., & Sales, L. (1988). The best interests of the child in

custody disputes. In L. Weithorn (Ed.), Psychology and child custody

determinations; Knowledge, roles and expertise (pp. 59-105). Lincoln. NB:

University of Nebraska Press.



Roth, A. (1977). The tender years presumption in child custody disputes. Journal

of Family Law, 15, 423-462.

Rychlak, J. F. (1981). Introduction to personality and psychotherapy: A theory-
construction approach. Boston: Houghton Mifflin.

Sahakian, W. (1968). History of philosophy. New York: Barnes & Noble
Books.

Salner, M. (1986). Validity in human science research. Saybrook Review, 6(1),
107-130.

Saposnek, D. (1983). Mediating child custody disputes. San Francisco: Jossey-
Bass.

Shertzer, B., & Stone, S. (1981). Fundamentals of guidance. Boston: Houghton
Mifflin,

Silberman, L. (1982). Professional responsibility problems of divorce mediation.
Family Law Quarterly, 16, 107-145.

Slaikeu, K., Culler, R., Pearson, J., & Thoennes, N. (1985). Process and
outcome in divorce mediation. Mediation Quarterly, 10, 55-73.

Slaikeu, K., Pearson, J., Luckett, B., & Meyers, M. (1985). Mediation process
analysis: A descriptive coding system. Mediation Quarterly, 10, 25-53.

Smart, L., & Salts, C. (1984). Attorney attidudes toward divorce mediation.
Mediation Quarterly, 6, 65-72.

Smith, M., & Glass, G. (1987). Research and evaluation and the social sciences.
Englewood Cliffs, N.J: Prentice Hall.

Soper, D. (1963). The perceptual organization of effective counselors. Journal of

Counseling Psvchology, 10, 222-226.



Stainback, S., & Stainback, W. (1984). Broadening the research perspective in
special Education. Exceptional Children, 50, 400-408.
Steinberg, J. (1985). Through the interdisciplinary mirror: Attorney therapist

similarities. In C. Everett (Ed.), Divorce mediation: Perspectives of the field

(pp. 9-15). New York: Hawthorne Press.

Taylor, C. (1971). Interpretation and the sciences of man. Review of
metaphysics, 23, 3-51.

Thompson, B., Cosman, R., Potter, S., & Kelly, J. (1989). Alternative dispute
resolution: A Canadian perspective. The Canadian Bar Association Task Force
Report, Toronto: The Canadian Bar Association.

Valle, R., & King, M. (1978). Existential phenomenological alternatives for
psychology. New York: Oxford University Press.

Vanderkooi, L., & Pearson, J. (1983). Mediating divorce disputes: Mediator
behaviors, styles and roles. Family Relations, 32, 557-566.

Volkema, R. (1988). The mediator as face manager. Mediation Quarterly, 13, 43-
52.

Vroom, P., Fossett, D., & Wakefield, R. (1981). Mediation: The wave of the
future. The American Family, 4, 12-15.

Walker, G. (1988). Training mediaiors: Teaching about ethical concerns and

obligations. Mediation Quarterly, 19, 33-42.
Wallerstein, J., & Kelly, J. (1980). Surviving the break-up: How children and

parents cope with divorce. New York: Basic Books.
Weithorn, L. (Ed.). (1988). Psychology and child custody determinations.

Lincoln, NB: University of Nebraska Press.




Wertz, F. (1984a). Procedures in phenomenological research and the question of
validity. Studies in the Social Sciences, 23, 29-48.

Wertz, F. (1984b). The question of the reliability of psychological research.

Weyrauch, W. (1964). The personality of lawyers: A comparative study of
sujective actions in law, based on interviews of German lawyers. New Haven:

Yale University Press.
Wyer, M,, Gaylord, S., & Grove, L. (1988). The legal context of child custody

evaluations. In L. Weithorn (Ed.), Psychology and child custody
determinations: Knowledge. roles and expertise (pp. 3-22). Lincoln, NB:

University of Nebraska Press.

Zaidel, S. (1988). What prerequisites are needed for family mediators? Mediation

Quarterly, 19, 27-32.

136



Appendix

Issues arising from two in-depth interviews were initially analyzed in
sequence for each person. Tables 1a, 2a, 3a, and 4a represent thematic abstractions
of each person's experience. Column one contains excerpts from the transcribed
interviews. Two levels of abstraction were applied to each excerpt. Column two
reflects the first level of abstraction, which is a paraphrase of descriptions chosen to
illustrate an underlying quality or idea held by the co-researcher as it related to
experience. As an example, Joe's statement " I charge more because it's difficult”
is paraphrased to illuminate the underlying belief that the difficulty of the work
should be reflected in fees. Column three of Tables 1a, 2a, 3a and 4a, represents a
second level of abstraction which formulates a theme designed to distill the
paraphrase from column two, to its elemental form. Following our example. the

second level theme becomes professional worth,
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Table # 1A

Thematic Abstraction of Joe’s experience as a psychologist/divorce mediator

trying to resolve the conflicts by getting the
people to understand one another... unfortu-
nately. I would be very successful.

standing,

Two Levels of Abstraction

Excerpts from transcribed interview 1. Paraphrases 2. Themes

1 think that I am offcring really a menal Realization that mediation Therapeutic

health service, a psychotherapeutic service for  helpful in disengagement, orientation.

a particular symptom, and that symptom is the

problem that people are having in saying

good-bye.

I started off as a psychotherapist for children Reputation as child expert Recognition

from an analytic background. And thenlgota  arose from psychotherapcutic that best in-

reputation for knowing something about kids background. terests of

and familics, and so pretty soon they're ask- children pri-

ing me if I couldn’t offer some kind of expert mary motiva-

opinion in court as to what might be best for tor.

the kids in a custody or access dispute.

I'm discovering that the children especially Recognized family’s task to Therapeutic

are having a whole lot of trouble with the di- change, needed therapeutic oricntation.

vorce and are reacting to divided loyalticsand  help.

the family is stuck in its task of moving from

a marricd family to a divorced family.

So in my initial attempts at mediation, I was Initially tricd to create under- Initial coun-

seling oricn-
tation.

But there would be such an escalation of con- Awareness of wrong goal. Self knowl-
flict that it would blow the mediation and ev- edge.
erything right out of the water. And the medi-

ation would stop and fail,

We figured that applying the techniques of Realized counseling goals op- Transition in
saying hello was inappropriate and counter- posite to mediation. professional
productive to familics in mediation because perspective..
the real task is good-bye. And we began to do

exactly the opposite things that a marriage

counsellor would do.

I'would communicate to her that Tunderstood ~ Able to understand both peo- Polycentric
but that didn’t she realize that he was never ples perspectives. empathy.

going to understand and that it was futile to
try to make him understand.... And I com-
municate to him that I understood and I'd say
understanding things to him, showing him
that I could understand his perspective. I had
validated their divorce.



10.

11.

12.

13.

14.

15,

16.

17.

There was almost a palpable sight of relief on
both of the couple’s part.

After a session or two of those kinds of inter-
ventions, they really did begin 10 be able to
pay more atiention to their task of parenting
their children.

What they (children) are attempting to do is
show their loyalty to both of their parents and
how better 1o show your loyalty than to say
some negative things about the other parent .

And I help them to be aware that the kids are
doing things unwittingly and unintentionally
that are causing the conflict.

Saying what we really nced to do is build up
your adequacy as parenis and your sclf rc-
spect as parents and that will help you leave
your role as a spouse and then we can get on
with our task of how we’re going 10 parent
these kids.

They begin 1o get some awarcness and some
experience that the kids really can be okay
with each parent, even though the parents arc
very different. That seems to me to be kind of
the essence of what I'm doing when I medi-
ate,

I didn't become a mediator or an evaluator be-
cause I chose that kind of work or I liked it. I
began to pay attention to the issuc of divorce
because I was concerncd about children.

The first prospect of sitting with people that
have this much difficulty and animosity with
each other is very uncomfortable for me.

Ilearned that there is a human issue here that
needs treatment. And it’s quite rewarding.
Why does this family have to have this con-
flict and why can't they scttle this? What is it
that each parent is really concerned about and
interested in?

I charge more because it is more difficult.

Gives permission for divorce.

Goal directed ~ best interests
of children.

Understands stress on children.

Reflections enable him 1o teach
about children’s feelings in di-
vorce.

Recognizes need to build par-
enting skills to enhance media-
tion process.

Shift for clicnts to therapeutic
end goal for children.

Recognition that primary moti-
vation best interest of children.

Emotion and expression of
emotions uncomforable at
first.

Learned 1o analyze hostility as
problem to be solved.

Believes cost of difficulty of
work should be reflected in
price.
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Recognition
of influence.

Recognition
that best in-
terest s of
children pri-
mary motive,

Empathy
with chil-
dren.

Teacher role
fulfilling.

Therapeutic
goal oricnta-
tion

Recognition
that primary
motivation

best interest
of children.

Motivated by
childrens
needs.

Learned skill.

Finds satis-
faction in
analysis and
problem
solving.

Professional
worth.



18.

19.

20.

21.

23,

24,

25.

26,

27.

(In an evaluation) I go on to recommend for
the balance, for those issues on which they
can't agree, what secms to me would be area-
sonably mediated solution, if they were able
1o mediate. Lawyers and the couple are almost
forced into a mediation stance because all
they have left to fight about is they don’t like
Scction 5(a)... etc.

I'll be called as an expert witness, and I'm
prepared to defend, as a psychologist, the rec-
ommendations I've made and why I've made
them. And there’s always good clinical rea-
sons.

Thie balanced solution is usually indeed the
best solution {or the children of this particular
family, if it truly represents the position of
both of their parents.

What really influences the recommendations |
make is my experience as a therapist where {
can have a parent or couple of parents come
into my office for counsclling and they have
kids of such and such an age that are reacting
in all kinds of problems.

I feel that there needs to be a balance but
there isn’t a right way and a wrong way, or
that my own personal way is only onc way,

All those times when one may be oui of sorts
with one’s spouse. That thought (of divorce)
docesn’t cross one’s mind nearly as readily,
you know, as if I hadn’t been exposed to the
other side of the coin,

There are times when I get more personally
vested and involved with the problem and try
to control what's going on too much.

At which point I can make the mistake of ar-
guing or starting some kind of a2 campaign
and at those time I am affected and touched
by something.

Whereas with mediation, which I think oper-
ates by very different rules than any other
kind of therapy... There's an aspect of necd-
ing to control the process actively, more ac-
tively than in psychotherapy.

I've got a mandate to somehow control the
process. I'm busy reminding myself that this
is roughly my responsibility.

Looks beyond obvious issued

to understand $o evaluation is

fair but forces parties to medi-
ate.

Takes pride in work and repu-
tation — will stand by his clini-
cal evaluation.

Believes that balance and
modecration best for all, espe-
cially the children.

Experience as a therapist influ-
ences mediation to some de-
gree.

Flexible about solutions.

Uses distance language to pro-
tect from invasion into domain
of own family.

Recognizes that mediation is
client’s responsibility,

Recognizes mistake in becom-
ing responsible for outcome.

Recognizes the goals are dif-
ferent for mediation and ther-

apy.

Takes responsibility for media-
tion process.

Value sys-
tem. Use of
analysis and
problem
solving.

Professional
commitment,

Value sy:.irm
balance pri-
mary motive
best interests
of children,

Therapeutic
orientation,

Non judg-
mental,

Separation of
professional
life from per-
sonal life.

Views client
as capable,

Sclf aware-
ness.

Recognition
that media-
tion goal di-
rected,

Professional
responsibility
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28.

29.

30.

31

32

33.

34.

35.

36.

37.

These are very desperate people in a very des-
perate position in their lives. And that’s ex-
actly when I'm susceptible to taking more re-
sponsibility than I should or starting some
lobbying.

They get the agency and the responsibility
back on the client where they deserve, you
know, where it belongs.

I feel that most of the people that we sce that
are in such distress and difficulty around their
divorces at one time in their lives were really
quite together....

My theory became that people go crazy dur-
ing their divorce and thercfore you should not
make recommendations about what to do with
the children or who they are based on the last
year.

1tell people in evaluation as they try to con-
vince me how crazy the other parent is, that
this might be a function of going through the
divorce.

In mediation, 1 attempt mostly to point out to
the couple the futility of trying to resolve is-
sues in the past, they're getting a divorcc is
because they’ve alrcady determined that they
can’t resolve those issues.

Ifirst try 10 deal with that at the very begin-
ning. I always try to determine at the very
beginning where the partics arc on the divorce
issue.

They’re trying to force the other person 1o
s*ay in the marriage that he or she doesn’t
want. And then my fear for them would be
that they might succeed ~ I tell them, 1rcally
think that you deserve beuer than that.

1like what I do, I want to kecp doing it for-
ever, and so 1do it 25 hours a week or so. I'm
usually not fatigued, but I've been working
hard and I feel glad to have it and get on with
my other activities.

(Meets with) Both lawyers, both clients,both
parents and myself. I used to refuse to take
any case where we couldn’t begin with that
kind of meeting because it seemed to me that
it greatly, greatly increased the odds of a suc-
cessful mediation.

Aware that clicnts in a crisis si-
tuation force responsibility on
him.

Aware that mediation results
are client’s responsibility.

Views client’s actions is out of
character through stress.

Carcful to recommend best in-
terests based on parenting prior
10 crisis.

Explains to clients to help pro-
cess.

Helps to bring closurc to the
marriage by teaching that issuc
is beyond resolution.

Understands stages of divorce
and possibility that one party
may not want divorce.

Brings realization of incvitabil-
ity of divorce to unwilling
partner with empathy.

Derives satisfaction from his
work but aware of mentzl
strain in work. Works less to
maintain quality of work and
satisfaction.

Recognizes influence lawycers
have over their clients and uscs
meeting to enhance goais of
mediation. Not threatened by
other professionals.

Views clients
as capable.
Self aware-
ness.

Views clients
as capable.

Attitude to-
wards clients
onc of re-

spect.

Value sys-
tem. Best
intcrests of
children.

Teacher role.

Therapeutic
teacher role.

Uses of anal-
ysis based on
professional
knowledge.

Empathy.

Sclf aware-
ness of strain
of mental
work.

Professional
commitment
10 therapeutic
goal.
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I have always found that... its the uncon-
scious, the unknown, the unspoken things that
are always discovered and there is some mis-
conception that the lawyer has,or some mis-
conception that one of the clients has.

It’s not that unusual that a person isn’t gelting
swept along in the divorce and the custody
conflict and all the rest when really their lives
are absolutely desperately falling apart. So no
way they should be expected to conduct seri-
ous ncgotiations about their kids.

Other times there is a financial issue at that
original meeting with the lawyers and it's re-
ally good that the lawyers are therc as often
you know the woman is absolutely desperate
and she’s not going to have food on the table
and he's holding out at his lawyer’s advice or
what his lawyer’s going to say, he’s holding
out at because he doesn’t want to prejudice his
position and wants to get a settlement....He
learns that he is not railroaded and that he still
can negotiate.

For me personally its more unpleasant, I find
it to be more difficult to sit with interpersonal
conflict than to sit with somebody, the pur-
pose of which is to make contact in amongst
ourselves,...My own personal tension is
higher. I like it because of the good it does.

Acknowledge and I help them acknowledge,
they really, its the loss, you know desperation
and all that.... What it does for the mediation
is that it helps 10 put aside the marital con-
flicts and to get back focused on the issuc for
the kids you know the task at hand.

If they were to acknowledge at that time that
they needed some personal help from this, 1
would ensure them the opportunity. Their
own personal therapy about that issue is a side
1ssuc.

My objective in mediation is again,to help
them know and cxperience that the marriage
is over and to provide an answer 1o the past
and from there we have to go on and arrange
the lives of the children.

Interdisciplinary mecting out-
lines understandings, spoken
non verbal.

Will only mediate if clients

seem to be able and competent.

Recognizes that interprofes-
sional first meeting establishes
trust.

Conflict and open expressions
of hostility or anger uncom-
fortable.

Acknowledges emotional pain
of each clicnt to enable the fo-

cus to return 1o task of session.

Docs not consider personal
therapy to be a goal of media-
tion,

Mecdiator neutrality openly bi-
ascd in favour of the children.

Takes re-
sponsibility
for commu-
nication.

Value system
used in evai-
uation,

Recognition
that profes-
sional com-
petence helps
to establish
trust,

Professional
discomf{ort
motivated by
best interests
of children
and
therapeutic
goal,

Goal directed
empathy.

Recognition
that personal
counseling
may intcrrupt
mediation
process:
therapeutic
goal.

Recognition
of primary
motivation
biases
mediator
neutrality.
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49,

50.
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52,

53.

The ones I feel best about are ones that come
out with arrangements that seem really bal-
anced and workable and the children are go-
ing 1o be fine.

That this bad agreement, bad for the kids,bad
for the family is being undertaken because it
is better than what is going on now.... It's an
improvement and that they know that, they
know that they can’t do any bettcr. ...at lcast
we will get them to the next siep.

Its a very powerful time to allow everybody
you know to decide that we really can’t solve
this problem and mediation fails.

Maybe we should have a final mecting with
the lawyers, all of us and sec if with their help
we can’t get past this problem.... very often at
that meeting the whole thing will be solved.
Usually I fecl it's because the lawyer for the
person whose decision it really was quite un-
reasonablc often go to the lawyer who help
them make the compromisc in preparation for
that mecting.

1don’t fecl that the solution that cmerges is
particularly to my credit nor do 1 fecl that the,
you know the failure to reach an agrecment, is
particularly in my credit. The agreement
that’s reached is usually their agreement that
they feel that, they know and it was their abil-
ity to compromisc and entertain possibilities.

The fundamental human quality that seems 10
cut through it all is the ability to understand
both sides,both pcople’s perspective 1o show
respect and validation for both people’s posi-
tion.

The thing that cuts through all of this is the
ability to know about oneself.

I would assume that the more dogmatic such a
person is about truth and right in the world the
more difficulty that person would have with
mediation.

1 know that they are suffering and that I'm
compassionate towards that suffering and that
1 am prepared to understand it is a way of
communicating to people when they arc at
their worst. The notion that as well there is
something lovable, something legitimate.

Enjoys succceding when chil-
dren do well.

Bad agreements tolerated as
necessary but on an interim ba-
sis.

Recognizes that not all people
able to mediate.

Returns responsibility to client
or lawyers of client rather than
make unfair agreement.

Credit for success and failurc
belongs 1o clients.

Ability to understand and re-
spect each client critical in a
good mediator.

Mcdiator must understand sclf.,

People who believe in absolute
truth and absolute right not
suitable to mediate.

Mediator needs to express em-
pathy o encourage commini-
cation.

Primary mo-
tivation best
interests of
children ful-
filling.

Recognition
of profes-
sional limita-
tions,

Recognition
of profes-
sional limita-
tions.

Recognition
that value
system force
limitations.

Views clienis
as capable.
Recognition
of profes-
sional limits,

Polycentric
empathy and
respect for
each client.

Self knowl-
edge.

Non judg-
mental.

Empathy.
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1 supposc the best test would be a person has
that attitude and is how they talk about their
cases when they are away from their office,
...Jt would betray for me an attitude that they
can’t be very good.

I honestly feel a greal compassion for people
I'm dealing with in spitc of the fact that I sce
people at their absolute worst.

I can have people in here just absolutely ugly
and fighting and all of that and something
happens and look me in the eye again and say
thank you. Anybody waiching the session
would say well for what. When they get upset
with everything I did.

...help that I wish that I had had, and that |
needed when I was child ... the family I grew
up in, therc were significant differences and
significant conflict, under the surface between
my father and my mother about child rearing
differences... the best therapy happens for
children when conflicts ... were worked out
such that the children were no longer caught
in the middle....

In parent child counselling both of the parcents
are there because they want 10 come to a har-
mony, a conscnsus of opinion about the chil-
dren and a consensus in a way of treating the
children.

It’s an extremely interesting process to waich
people come to terms with their divorce with
actually accepting and realizing the conse-
quences of their divorce as they go through
mediation.. The distinguishing characteristic
that I would perceive is the mental health
types and lay person or typical lawyer type
would be that mental healthy types are always
interested in underlying process.

1 would be paying a whole lot of atiention to
what's happening to people emotionally and
psychologically as they go through this pro-
cess and how they are changing on some
decper personal level. ...I mean that's what
makes it interesting. That's what makes i
more meaningful.

The adversarial nature of the litigation pro-
cess. You're never morc engaged with your
parmer than when you're in litigation.
Whether we’re talking a previous spousc or a
business partner you are living and breathing
that individual.

Feels that respect and under-
standing for client should be
carricd through to personal life.

Unable to be cynical about
people involved with media-
tion.

Because clients feel understood
and respected they are free to
express themselves but know
that the mediater (Joe) has
given permission.

Ovn experience as child of
conflict motivates best interest
of the child mediator.

Goal to promote harmony in
life of children.

Main interest is the process of
change resulting in emotional

acceptance of divorce by client.

Finds meaning in client’s emo-
tional acceptance of divorce.

Feels that litigation does not
accomplish emotional scpara-
tion of clients.
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Value sys-
tem. Em-
pathic re-
spect.

Perceives
self as com-
passionate.

Appreciated
by clients.
Satisfying.

Sclf aware-
ness of per-
sonal reason
for primary
motivation.

Recognition
that primary
motivation
best interesis
of children.

Objective,
analytical,
Therapceutic
oricntation,

Personal sat-
isfaction
when scc-
ondary goal
reached.

Professional
commitment
to therapeutic
goal.
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63.

65.

66.

My way of being helpful is to be loyal to their
stated desire tor the marriage to work and that
would not be right or proper for me to be the
onc who would put any momentum to the
idea of separating or calling it off.

The way I experience it is that the teaching
comes in a sense that nothing in our back-
ground has prepared us for the idea that we
can still be a family after a divorce.

I ask the parents in the very first session what
it is they are most afraid of. Almost every
time, ultimately what they are afraid of is
they are going 10 lose the children. Both of
them. So you get an agreement in the first
session that neither one of them is going 1o
lose the children.

The parent that is in that situation... is very
caught in the middie and that the parent’s
constemnation, anxiety and frustration and all
the rest is a dircct result of being caught in the
middlc of all of these forces. When the
mediator draws parallel between how that
parent is feeling and how the children are
feeling they almost always settle down and
get more committed to the notion that their
kids are not going to go through that.

The idea that they could do somethirg for a
month or they could try something f¢* vo
months or they could try it his way for. while
and her way for a while with no preceder..:,
no commitments, just agree to take tms. Onc
month this way, onc month that way will
almost always get the family, or get the
couple off of a log jam.

Recognu: - - ihe difference be-

tween marriage counseling and

mediation.

Recognizes teacher role.

Aware that fundamental loss
for each parent is the loss of
the children.

Uses techniques to parallel

parents’ anxiety to illustrate di-

vision the children feel.

Encourages creative and flexi-

ble solutions.

Professional
commitment
to goals of
session.

Teacher rolc.

Plycentric
empathy.

Best interests
of children.

Encourages
creative
flexibility.



Table # 2A

Thematic Abstraction of Cecile’s experience as a psychologist/divorce mediator

Excerpts from transcribed interview

Two Levels of Abstraction

1. Paraphrases

2. Themes

1. Incounsclling,... and if we’re going to our
files and I'm saying that it was successful or
unsuccessful, that’s my own judgment.

2.  Inmediation, I have something objective and
concrete...If I'm successful, the parties have
an agreement,

3. If both parties say that they'rc satisficd with
the agreement and not going to litigation, 1
would consider that success.

4.  Ifeel very satisfied because not only have
they saved themsclves a lot of time by not go-
ing to court, but I think it's a 1ot easier on the
kids too.

5.  The other thing is that I feel that thesc people
are more likely to follow an agreement that
they have drafied themsclves...judge imposes
something, or if somcbody else makes the
recommendations in covrt, people are less
likely to follow through on that.

6.  Parcnts who work out their own agree-
ments...fathers are more likely 1o pay the
maintenance than if the court has just imposed
a certain sum

7.  WhatIcan do is encourage them to brain-
Storm 1o come up with ideas and I think my
role in the event that they get stuck and
they’re unable to come up with idcas, I can
gencrale a lot of ideas. I have been here 11
years. You can think of all kinds of ways for
people to solve problems.

8. No, I'm suggesting that that sort of person can
be trained, but underneath that is something
that they have.

9. ...it will tcll you a fundamental belicf that
people are able to solve their own problems.
That belief in other human beings.

In counseling definition of
success is subjective.

Mediation-agreement basic
form of success.

Dcfines success as mutual
agreement,

Personal satisfaction based on
best interests of children.

Bclieves people more respon-
sible for results in self deter-
mined process .

Fathers pay maintcnance if sclf
determined-best interests of the
child.

Sces role as helper-creative
problem solving.

Thinks some people predis-
posed to mediate with training,

Fundamental belicf-people able
1o solve own problems with
some guidance.

Professional
role- coun-
selor goal.

Professional
role- media-
tor goal.

Professional
role~ goal
direcied.

Value sys-
tem. Best
interests of
children ful-
fillment.

Value sys-
tem. Self
determina-
tion superior
for clients.

Motivation
best interests
of children.

Enjoyment of
creative
problem
solving.

Bclieves in
shared quali-
ties of medi-
ators.

Views clients
as capable.



10.

11

12,

13.

14,

15.

16.

17.

18.

19.

1 often sec the lawyer having difficulty as he
or she is the cxpert. People arc perceived as
not being able o solve problems for them-
selves. Thercfore the lawyer comes up with a
solution.

1 think that's part of the empowering is to
have that kind of belief about them.... you
can solve the problem. No, I'm not going to
solve it for you.

I just answer only to mysclf and I'm the one
really that has to struggle and find a solution,

1 feel that if you do too much for your clients,
then they depend on you... That dependency
is really unhealthy for them,... the goal is (10
help people be independent, not dependent..

And there’s that temptation to just jump in
and say for God’s sake, let’s do it this way.
Let me tell you how you're going to do it.

Here we are swick, just like we were many
times (inaudible).... you've come a long way
and if you've come this far, there’s no reason
why you're not going to go.

It was just an expeciation that you were going
to be dealing with couples that are separating,
they are thinking of divorcing, or for thosc
divorced, and you're going to bc helping them
deal with their feelings.

Although if the person needs ongoing help,
then 1 will refer them. If it's going tobe a
longer term counsclling, then... maybe we
will come to an interim agreement until such
time as...

There arc certain people that are just not
ready for mediation. And you know it because
they haven't gone through the grief process...
think of the stages of dying. It's inappropriate
at that time to mediate.

It would be unfair for a person at that stage to
mediate.

Sces mediator/lawyers having
difficulty relinquishing deci-
sion making control to pcople.

Uses her belief to empower
people.

Sclf reliant problem solver.

Belicves encouraging depen-
dent clicnts not emotionally
healthy. Goal is to have emo-
tionally healthy client’s.

Aware that she is sometimes
frustrated by clients slow
progress.

Activcly encourages clients to
work.

Did not choose mediation but
understands differences be-
twecen therapy and mediation.

Inierchanges role of mediation
with therapist.

Aware of stages of divorce.
Judges clicnts ability to medi-
ate.

Strong scnse of faimess 10
clients.

Views people
as capablc.

Vies people
as capablc.

Sclf aware-
ness of past
experience
influences
Cs life.

Therapeutic
orientation.

Sclf aware-
ness of im-
patience with
progress.

Professional
role— media-
tion active
encourage-
ment.

Professional
role- began
as counsclor.

Profcssional
role— flexi-
ble.

Value sys-
tem- clients
ability 10
mediate.

Value sys-
tem.

147
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23,

24,

25.

26.

27.

28.

I've had cascs where one individual feels so
guilty, perhaps because they've had an af-
fair... that they're willing to walk away with-
out a cent... so I can walk away with a clear
conscience and 1 will not mediate under those
circumstances.

And I often sit down with both parties and
talk about the stages that the person needs to
go through.

I also turn to the other person and there's the
balance of power, and say you don’t want an
agrecment where this person here is going to
renege in six months’ time because he or she
is grieving...

Within the first half hour I have a pretty good
idea of whether we're going to be success-
ful...I'm a believer in people waiching ah
hah, this is going to be a difficult session
where you get somebody to stand by the ele-
vator pit, and not even come into the waiting
room with his wife,

Lell people that I have adviscd and my bias is
that I believe children should have two par-
ents. So that sometimes runs contrary to what
one person would want here, especially if
you're dealing with somebody who is bitter
and may be clinging.

There's a lot that's been written lately about
the disadvantage to women who came to me-
diation.

Financially the husband may have the upper
hand but when it comes to children, women

have the upper hand. I think women are very
good. negotiators.

And some people will say they're disadvan-
taged because they'll sce the man as perhaps
being morc aware of the law, where he stands
in relation to the law. So we encourage pcople
to discuss things with their lawyers all the
time. In that way, the woman isn’t disadvan-
taged.

Women are all capablc and therefore, instcad
of having daddy look after you, the lawyer
looks after you.

Understs .iss client’s motiva-
tion. If situation is unfair re-
fuses 1o progress.

Teaches stages of grief in di-

VOICe Process.

Responsible to both clients.
Points out disadvantage of pro-
cecding to spouse.

Reclies on observation as indi-
cators.

Best interest of the child to
have two parents.

Current with professional liter-
ature.

Believes power balanced by
children.

Women competent to negotiate
if knowledge available.

Feminist views on capability.
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Value sys-
tem,

Teacher role.

Professional
role- Re-

sponsible to
both clients.

Professional
rolc- obser-
vation.

Motivation
best interests
of children.

Professional

role.

Views client
as capable.

Views clients
as capable.

Respect for
client,



29.

If I perceive that one person, whether it’s the
husband or the wife, is lacking confidence,
perhaps because they're lacking information
and the other party has actually consulted
with a lawyer.

30. If there has been severe abuse and intimidation

31

33.

34,

35.

36.

37

in the marriage, and this is a woman who is
afraid of her husband, I don't think mediation
is appropriate.

I would say I think thesc people are inappro-
priate for mediation and suggest that they usc
the court system, or have somebody do a
home assessment for court recommendation
so that you can get the best for the children.

People are more likely to ask about my per-
sonal life experiences than they are about my
qualifications... but it’s not uncommon for
people 1o say have you ever been married?
Have you cver gone through a divorce? Do
you have children?

They're far more interested in my personal
experiences. That's an important question for
peorle... And I feel that helps us to connect.

There again I'm saying to them, I respect you
for taking this much trouble, no matter how
difficult it is for you. I know how difficult it is
not to allow a lot of feelings that you feel for
one another to get out of hand, and that you're
still able to look after business.

If I’m tired and I'm getting drained and ex-
pending a lot of energy, Y usually look at my-
self and I say oh, oh, what on carth is going
on here? What have I been doing? And it's
like trying to step outside yourself and sort of
observe what you're doing. Most of the time 1
have found I'm working and these people
aren’t,

I feel good, I fecl as if we've accomplished
something. There's a sense of satisfaction, a
sensc of accomplishment, sense of pride and
there certainly isn't that draining feecling.
You're not expending a lot of encrgy.

A sense of accomplishment, it needn’t be that
we have a whole agreement worked out. It
may be that we just have part of an agreement
and there’s that satisfaction, as this was such a
tough issue and we've cleared that hurdle and
it feels good. And they usually fecl good too.

Provides information to in-
crease client’s sclf confidence
and balance of power.

Not concerned abut neutrality
and does not mediate cases of
abuse.

Best interests of the child.

Clients able to ask personal
questions about her.

Uses self to facilitate process.

Encourages mediation by being
honest about difficulty of pro-
cess and offers her respect.

Able te dissociate from process
to cvaluate scssion.

Movement in negotiations en-
genders feclings of satisfaction
and accomplishment.

Breaks process into manage-
able parts and incorporates
positive feclings as incentive to
continue,

Value sys-
tem. Clients
entitied to
equal infor-
mation.

Value sys-
tem.

Motivation
best interests
of children,

Open about
self.

Open about
sclf.

Respect goal
directed.

Analytic
ability.

Professional
role. Satis-
faction.

Professional
role. Satis-
faction goal
directed.
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43,

45,

Accepting rather than judgmental. 1 think if
you’re judgmental, you can’t go anywhere.
I'm here listening to someone and you're say-
ing to yoursclf, oh, she's being such a bitch,
you're not going to get anywhere. If you're
able to get beyond the “she’s a bitch™ too,
she’s really hurting and she’s feeling aban-
doned. And to acknowledge it. They feel un-
derstood.

You're accepting the person's hurting, you're
understanding why they're lashing out, and
you acknowledge that they fecl understood,
that sure facilitates the whole approach. And
maybe that‘s where it's important to have
those kinds of skills to go beyond what
you've seen in the person.

You've got to have empathy for the person

and to know what it must be like to be in her
shoes... to have been let down, to have been
abandoned, and have all these things happen.

Somehow the acceptance generates change, If
you try 1o change the person and you try 1o
say to the person, don’t be so angry, don’t be
unreasonable, they're just going 1o resist but
it’s at this point you accep! them and you ac-
knowledge and accept it...make the shift from
not being angry to suddenly dealing with the
task at hand.

And there again, you know, you're acknowl-
edging the person’s feelings but you're aware
that the task is to negotiatc an agreement. I'm
not going to get sidetracked into suddenly do-
ing therapy here. Acceptin gis therapeutic, but
itisn't therapy necessarily either.

If there is a time limit where they're going
back to court in four weeks time or six wecks
time, there's been a court date set, I'm more
aware then the task at hand is to reach an
agrcement. So that’s definitely my primary
function.

1like the people I work with. I like my clients
very much. Most of the people I see 1 fecl
very, very good about.... I'mean, that really
makes me feel good 10 have clients come in
and say, you were so helpful. The kids are do-
ing fine.

It takes an awful lot to get me in a knot, an
awful lot. I think that I can deal with a lot of
hostility and a lot of anger without it affccting
me personally.

Recognizes that 1o be effective
she must understand and accept
client rather than judge.

Accepting facilitates progress.

Believes counselor skills im-
portant to mediate well,

Acceptance generates willing-
ness 10 change in client.

Able 1o distinguish between
therapy and divorce mediation.

Aware of time pressurc to con-
clude agreement.

Enjoyment of co-workers and
clients especially successful re-
sult that benefits children,

Separates self from other pco-
ple’s emotions.

Non judg-
mental.

Therapeutic
orientation—~
accepting-

goal directed.

Empathy.

Empathy.
Goal di-
rected.

Professional
role— differ-
entiates ther-
apy from
mediation.

Professional
role- goal
directed

Professional
satisfaction.
Motivation

best interest
of children.

Objective.
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53.

54,

1 enjoy the issues that I'm dealing with. I was
going 10 say that I feel that I'm good at what I
do.

I'm good at working with these particular
types of people. Now, there are certain issucs
that I would not be good at and I know betier
than to work in that kind of a work environ-
ment. I would find it very difficult, for exam-
ple, to work with people how cither abused
alcohol or other substances.... I don’t think 1
would be very effective. I would never work
in a setting or with individuals where 1
thought I was ineffective,

1 like the kind of people and I have the fortu-
nate situation where I’'m dealing with fairly

well educated middle class people. ... a more
acceptable thing for educated peoplc to scc a
therapist, sce a counsclior, to scc a medialor.

And they're exciting to work with. I mean,
it's really nice to sec this, that parenis are
sharing the parenting responsibilitics. ... chil-
dren necding both parents.

I have a sensc of pride when they come along
and they tell me how helpful I was. Every-
thing is going well in their life.

I see people sometimes when they're really
down and out. They are depressed, they're
feeling like failures,... you'll look back on
this and you’ll think it was a good expericnce
for you, or that you’re going 10 grow and
you're going to grow in a really positive way.
You're always reaffirming your faith in pco-
ple.

When you're seeing people at the initial
breakup stage, people are making the deci-
sions on the future of their marriage, it's a
pretty traumatic time to be working with

people.

That’s always the turning point and things
will get better, and telling them that t00.

Maybe that’s why I like my job, I don’t have
10 go and rescue people or save the world. It's
a good feeling.

Takes pride in work.

Understands the issues that she
is effectively at.

Enjoys clicnts similar to self.

Best interest of the children to
have both parents act as care-

takers which usually happens

in upper middle classes.

Finds meaning and satisfaction
in helping others.

Sccondary objective of media-
tion for client’s personal

growth and acceptance of situa-

tion.

Recognizes psychological
trauma makes people different
than normal.

Teaches that life will get better.

Does not fecl responsible for
peoples decisions. Sensc of
liberation.

Professional
pride.

Self knowl-
edge. Objec-
tive about
sclf.

Respect for
client.

Professional
role- flexi-
ble. Motiva-
tion best in-
terests of
children.

Fulfillment.

Therapeutic
oricntation.

Accepling
respect for
clients.

Teacher role.

Professional
rolc.
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And somchow my faith in them has an effect

on them. It has a positive effect on them. And
if I believe in them, they then begin to believe
in themsclves. It works very well, I've secn it

happen.

Sometimes just normalizing things for people
is an important thing and [ think that's an im-
portant role that I play.

There is a time when people behave very
much out of character in a separation. They
say things that arc out of character, but no,
they’re not going crazy. To understand that
yes, it’s normal to get really mad and yes, it’s
normal to get really depressed. There are no
shortcuts and they're able to accept that as
important.

When 1 say that a person- and I feel that a
person is not ready to mediate, 1 feel a lot of
tension in the air. 1 feel that there’s a lot of
stress in the room. It’s a gut fecling.

. The goal is to assist the parent in meeting their

own needs, dealing with their own feelings
and it's only in that way that they can be el-
fective parents in dealing with their children,

There’s a definitely an issuc of trust, I think
telling people that it’s voluntary 1o me is a
very important thing, I find that there is resis-
tance from clicnts who believe that they have
10 be there.

Resistance is often in their tone of voice, a
belligerent type of

I will say to them immediaely,... If you don't
want to be here, you don't have Lo usc this
service at all. 1 find that that sort of hooks
them to say to a person, I acknowledge that
you may not want to be here and maybe
you'll choose not to use the service after I ex-
plain the process 10 you.

So you're saying. look, I respect you and you
can say yes or you can say no and that’s all
right.

I'm a great believer in offering people
choices. People have the right to choose.

Belicves faith in pcople en-
riches self esteem.

Aware that people unsure of
how they are at this time.

Accepts clients and teaches
that feelings are normal,

Physiognomic understanding
of when a person not ready to
mediate.

Therapeutic secondary objec-
tive of mediation directed by
best interest of children.

Recognizes importance of trust
displaces respouisibility for
choice 10 client,

Recognizes resistance by ob-
servation.

Docs not focus trust on hersclf

as a person but in a service.

Choice lends respect to client.

Believes choice empowers
people.

Therapeutic
Orientation—
views people
as capable.

Empathy.

Teacher role.

Intuitive-
psysiog-
nomic
knowing.

Goal directed
by best inter-
ests of the
children.

Views clicnts
as capable.

Observation.

Professional
role- deflects
personality
conflict by
calling medi-
ation a ser-
vice.

Respect for
clients.

Value sys-
tem- be-
lieves in in-
dividual
choice.
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They have a right to the court system and if
they choose to go that route, I think that they
should have that choice. It may not necessar-
ily be what I think is in the best interests of
the family, but I'm not there to tell people it’s
right or wrong.

And when I'm able to say what must it fecl
like to have gone through three unsuccessful
relationships, to be stuck with three chiidren,
trying to raise these kids on your own, she’s
on social allowance, and here's the third fcl-
low who's abandoned her for another woman.
and just trying io put mysclf in her shoes.

I can look at him and I can see,... he’s look-
ing at her and thinking that she's a bitch,
From his perspective, here he is, he’s con-
nected up with this lady who had a low self-
estecm, who doesn’t want to deal with inti-
macy, who wants it but yet when she gets
close to it, she pushes him away.

So trying to understand your clients is trying
10, I guess, get under their skin and see things
the way that they see things, not necessarily,
as I say, what comes across on the surface.

I think it’s easy to say well, he’s really miser-
able and she’s a bitch and they're unreason-
able. And if you take that attitude, there’s no
way you can be helpful.

And often all it takes is that acknowledgment.
someong elsc knows what I'm going through.
You haven't solved the problem for them and
all you've done is mercly say, I think T know
what it must be like to live your life. You're
not getting into a counselling session, but
you're acknowledging the pain and that’s
enough to get them moving,

We talk about mediators being neutral and 1
think I've talked to vou in the past that that is
absolutely impossible. Of course, you can’t be
neutral, but we can be supportive of her in
this position and then later on, maybe we
suggest something that sounds reasonable and
maybe the way 1 support him is to say, well,
this sounds pretty reasonable, let’s look at
that. He's been told that his proposal is rea-
sonable so at least there’s a balance there of

power,

Non directive about choice
whether to mediate.

Empathetic to clients situa-
tions. Recognizes expression of
emotions is a symptom,

Empathy to spouse’s situations.

Understands each persons
vicwpoint.

Mecntal flexibility motivated by
desire to be helpful.

Acknowledges emotions to en-
able negotiations.

Aware that mediation neutral-
ity is more a balance of power.

—
n
AP

Self awarc-
ness. Views
self as non
directive.

Empathy.
Comfortable
with peoples
emotions and
their ways of
expressing
emotions.

Empathy.

Polycentric
empathy.

Therapeutic
orientation.

Professional
role— goal
directed.
Empathy.

Professional
role is bal-
ance between
clients.
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1don't for a moment believe that you could
fake that, becausc if you thought this woman
was a miscrable S.0.B. and you thought this
guy was so unrcasonablc, they wouldn't trust
you. They know whether you're sincere or
not, And if you're not sincere, I don’t think
you're going to gel too far.

I attended some of those training sessions
with John Haynes and we had half the group
was lawyers and the other half would be ci-
ther psychologists or social workers, that the
lawyers tend to deal with the task at hand,
getting an agreement, and they would ignore
the feelings.

You're helping thern to develop a different
kind of relationship, a business arrangement,
where the business at hand is the raising of
the children and you're binding them as par-
ents, 1o parent the children,

You talk about empathy, accepiance, gen-
uineness, you know, all of the qualitics that
you need (o be a good counsellor. Those same
qualities are being used, yiu know, as a me-
diator as well.

He (Haynes) said one of the reasons |
wouldn’t have the children in the room is that
there might be a Iot of angs~ and hostilty and
thai would be frightcning 1o the childiom...
Whereas, Howard Irving has always wel-
comed the children 1o be part of the mediation
and isn't threztened by hostility, anger, what-
ever the negative feeling may be.

Children have heard these fights a thousand
times before... maybe this is safer to have the
mediator sitting there, because maybe things
won't escalate to the point where they perhaps
would at home if there weren't an observer
present.

I think facilitating, that both, whether you're a
lawyer or a person from the health profes-
sion...could batance the power and both
would probably play the same type of role in
terms of educating.... psychologist might
have an edge on normalizing. My guess is that
they would have less of a tendency to do the
normalizing to say that what you'rc expe-
ricncing right now is normal.

Understanding and mediator
role rnust be genuine to retain
trust of clients.

Personal experience shows
lawyers not willing to deal with
feclings.

Teaches new relationship skills
10 parents for sake of children.

Believes counsclor gualitics
also necessary to mediation.

Purpose of mediation to form: 2
diiferent relationship aimed at
parenting children.

Contrasts models of mediation.
In favour of therapeutic ap-
proach. Best intcrests of child.

Skill as facilitators best psy-
chological ability may be defi-
cient with normalizing.

Genuine, sin-
cere, goal di-
rected.

Objective.
Evaluates ef-
fectiveness
based on
ability 10 deal
with feclings.

Best interest
of children.

Analysis.
Secs sclf as
having coun-
selor quali-
ties that en-
able media-
tion.

Prirnary mo-
tivation— best
initerests of
children.

Primary mo-
tivation— best
interests of
children.

Professional
role.
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Do they acknowledge that to the client
though? You know, to know that is one thing,
but are you explicit?

1 probably spend more time on the educa-
tional part if I think there’s a tremendous
amount of hostility.... you sensc that within
the first few seconds you know that there’s a
lot of anger,... I spend a lot of time in talking
about how important it is for parents to coop-
erate and spend a lot of time talking about the
Kelly and Wallerstein studies in the United
States, talking about the kinds of things that
parents car do, how they can work as a team,
how important it is for the children’s mental
and cmotional health for them to work as a
team.

1t’s not for the couple, it's for the kids that
you really fecl for. And you just see what a
loss, a loss for thosc kids. There is no hope
whatsoever of having a good relationship with
the absent parent.

And then you look at the parent who's alien-
ated those kids and you think, what hope is
there for that individual to cver have any hap-
piness in life? How can they ever fecl good
about themselves. And if they don’t feel good
abut themselves, there's no hope for them to
ever have a relationship that can be satisfying.
That's the sadness. it's about the children,
about thi-se people, you know that it’s- and
there’s nothing that I can do.

Not enough 1o understand-
must state normalizing beliefs.

Education role critical to best
interest of child.

Believes children most impor-
tant reason to mediate.

Genuine feelings of sadness
when unable (> help personal
growth or childre of divorcing
family.

empathic
communica-
tion.

Uses senses
to decide
when and
how much to
educate par-
ents. Best
interests of
the child.

Primary mo-
tivation— best
interests of
children.

Professional
limitation.
Genuine
feelings of
sadness when
not allowed
to help.



Table # 3A

Thematic Abstraction of Bill’s experience as a lawyer/divorce mediator

Excerpts from transcribed interview

Two Levels of Abstraction

1. Paraphrases

2. Themes

o

That was the beginning on my doing matri-
monial work and like anything else, well 1
hated it at first. ... It seemed 10 be a way 1o
get into an arca that was not occupied and
guarantee my uscfulness or utility around
here.

It secms 1o me that practicing matrimonial
work in a large firm is very difficuli, and
those who do find themselves unhappy and
frustrated. ... It’s not real litigation.

I think in many large firms, the practice of
matrimonial law isn’t taken scriously.

other areas... people are coming to you with
kind of a benign feeling. In matrimonial
law... The clients kind of resent to you be-
causc they have to admit that there is a prob-
lem

It’s a very fast and emotional kind of bond in-
cluding the fact that they do very much necd
you. They arc asked 1o put their entire confi-
dence about a very sensitive area in your
hands.

So there you have a practitioner in the big
firm who must defend his position or justify
his position as a viable economic unit and the
arca of law being litigaled generaily is known
to have a negative area more $o.

You can’t reasonably expect (given that nei-
ther side is really happy with the outcome of
the divorce) with any regularity your clicnts
are going to be satisficd that you have been
there, that you have earned your age, as hav-
ing a victor on the battleficld, their gladiator
and so on.

They're not themselves. I'm convinced six
months either way of the dispute, these people
are probably very nice people.

Divorce work means to realize
career ambitions.

Divorce lawyers unhappy and
frustrated. Divorce law poorly
regarded.

Sces divorce law outside main
legal arca.

Relationship with clients
complicated by rescntment.

Relationship with divorce
clicnts based on necd- one
sided.

It doesn’t matier how good a
lawyer you are you must bill 1o
justify your place in a large
firm even as a partner.

Divorce lawyer must demon-
strate active involvement and
success for client.

Clients not functioning at usual
level and need help.

Professional
role- ambi-
tion.

Professional
role- per-
ceives lack of
status.

Profcssional
role- per-
ceives lack of
status.

Seif aware-
ness. Psycho-
logical stress.

Professional
role-confi-
dent of legal
ability.

Sclf aware-
ness. Psycho-
logical stress,
financial
status.

Sclf aware-
ness. Psycho-
logical
pressure to
win divorce
cascs.

Respect for
clients.
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13,

14,

15.

16.

17.

18.

You don't have the comfort of not having an
environment that's not stressful because
you're concerned about paying your way.

When you want to be able to give that client
(commercial high yield) the service when he
has & problem that colors his whole world and
for which he'll be eternally grateful, but you
want to be able to give him a break.

So you find yourself doing divorces and other
things for staff members, partners and asso-
ciates at cut rates... usually far more compli-
cated than your one shot house deal.

He (every lawyer) can’t afford 10 take every
file 10 trial. You can’t afford to take more
than 10% of files 1o trial. So you’ve got to be
a settler.

On the other hand, you can't be perceived as a
settler.

I'm pretty fortunate... I've got a high profite
in this arca of the bar and that’s due in part i
the things I did at an early stage in my prac-
tice to develop my profile.

It kept me on the cutting edge of what was
happening in my arca. Result is that morc
than 70% of my practice comes from othcr
lawyers because it’s an arca they don't prac-
tice in they feel it’s beyond their depth some-
times conflict situations.

That means there’s already been screening
process.

The fact is that I like it in a funny way. Not
because of the money that I'm going to gen-
erate. I like the person 1o person contacl.

1 would never... I don’t like it, ] don't likc
how routine it is.

Both types of work (law and
mediation) ate stressful finan-
cially.

Recoguizes need to keep the
good-will of large client for
good of the firm.

Worrics about the timme and
work needed 1o provide service
to firm which does not show on
books.

Aware that compromise is
most effective for clients.

Aware that reputation will suf-
fer if perceived to be weak.

Pleascd with results of hard
work, becoming knowa as di-
vorce counscl.

Hard work, scif promotion re-
sulted in being viewed as ex-

pen by peers.

Referrals from Jawyers a more
affluent client, usually more
educated and therefore prefer-
able.

Recognizes importance of fi-
nancial aspect but would con-
tinue becnuse: he enjoys.

Docs net like routine. Personal
asprct of T voree lends interest
ans vanty,

Self aware-
ness- finan-
cial pressurc,

Professional
role. Stress
mecling to
unspoken ex-
pectations of
parners.

Professional
role- finan-
Cia strain.

Professional
role. Predis-
poscd to ne-
gotiate and
compromise.

Professional
role. Recog-
nizes need
for strong
image.

Professional
role. Ambi-
tious. Proud
of profes-
sional image.

Professional
role. Pride in
image as cx-
pert.

Enjoys work-
ing with
people like
himself.

Enjoys work-
ing with
people.

Self know!-

edge. Enjoys
variety.
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22,
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27.

28.

Whercas man, in domestic matters, 1 sce peo-
ple and I see the crying, I sec them mad, I see
them face to face...

I enjoy the varicty.

And, rather than me be their salve, it's 8 much
more mutuous relationship where I can say
here’s what I can do and theres some things 1
can’t do and there’s some thing you'd betier
do for me because (a) I want you to and (b)
it’s economic for you to do this yourself.

And the other thing 1like about it is the way
that inatrimonial law keeps me at the cutting
edge of social reforms... Ilike being up front
and seeing what's happening and what’s new.

I guess if I was just in the _can somc place
paddling paddling paddling 1o fecd a money
machine, that’s a dismal prospect... But it
isn’t dismal for me because I keep sort of a
cutting edge. And so I find it very exciting
and very satisfying.

I'm the resource person. He's hanging on to
my every word... It’s an imbalance of power
and I am the expert. 1 am his everything... I
am absolutely essential 1o his well being, his
carrying on and his success. So I've got 1o
damn well be right.

1 have sensc now, I think for how much ther-
apy I need to do to do the bonding things and
the confidence things and to impart to them a
healthy concem.

I think some good old fashioncd callousness
helps. I'm much less empathetic in the sensc
of letting my client go and vent their spleen.

You have to be at least that detached I think,
in some of the strategy you need in order 10
mediate the intractable situation.

I've got enough of a balance now that | can
prune all that and say no, here's what I need
to know and here’s why and here’s what you
need to know, here's what I want you to do.

Clients are emotional but not
all the same.

Enjoys the differences in peo-
ple.

Enjoys relationship with medi-
ation clients more equal than as
a divorce lawyer,

Interested in new approaches in
his field. i.e. mediation.

Views sclf as different from
other family lawyers because
knowlcdge and practise puts
him ahead.

Aware of iraditional power
imbalance and psy<hological
stress associated with never
being wrong.

Confuses minimal listening
skills with therapy. Object is to
show caring.

Will not allow mediation client
10 vent emotions for more than
minimum period of time.

Aware of strategics needed to
mediate.

Controls process by organizing
stages of mediation.

‘Comforiable
with emo-
tion.

Enjoys peo-
ple.

Respect for
clients.

Motivation-
self knowl-
edge. New
ideas.

Personal sat-
isfaction
from being
first. Pride in
professional
competence.

Self knowl-
edgc. Psy-
chologica!
pressure.

Feels confi-
dent about
psychologi-
cal skills.
Perceives
self as empa-
thetic.
Controls
process. Pro-
fessional
role.

Objective.

Directive.
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34.

35.
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37.

38,

I think that I'm very intercsted in people and 1
think I am empathetic and sympathetic. I want
to help and I will take the time.

Some of these qualitics, though lead me 1o be
taken advantage of, overextend myself, spend
too much time, not be as efficient as I might
and so on.

I've found that differcnce very exciting in that
it keeps my mind alive in doing this other
stuff.

It is very exciting and very liberating... be-
cause I don't have 10 take a whole hell of alot
of personal responsibility for it.

It is very liberating because they understand
that I'm there to facilitate them. They are im-
posing their own settlement on themselves
and if they want to walk out, provided that
they do so under the terms of the agreement...
that's fine, I don’t feel that I've failcd.

I'm committed to it. (the process).

deteriorates into an extension of the patiern of
abuse that the wife has received at the hus-
bands hand throughout the marriage, and I
don’t want to see that happen.

1don't want to sec that kind of suffering hap-
pening around me. I don’t want to feel re-
sponsible for not having been able to betier
facilitate their creativity.

Therc’s no question, I haven't scen a couple
yet that are not capable, much more capable
than ] or a judge in working out something
that’s geing to be functional for them,

1 may feel badly that another one slips
through the cracks or there was some defect
there that prevented it from going to closure
but 1 don't feel the same way as losing &
(divorce) client.

Sclf-reficctive. Knows own
qualities that encourage media-
tion.

Perceives sclf as disadvantaged
by good qualities results in not
doing as good a job as he
would wish,

Mcdiation more challenging.
Alertness required.

Pressure not as great in media-
tion because lessenced fecling
of responsibility.

Difference between responsi-
bility in mediation and as
lawyer. People responsible for
own choices.

Bclicves in mediation.

Unhappy if clicnts do not re-
spond in a responsible manner

indicates loss of control of pro-

cess by him.

Sensitive to emotional pain.
Sense of responsibility for
controlling process.

Believes clients can work 1o
agrecments better than lawyer
or judge.

Successful mediation- closure.
Responsibility of clients.

159

Perceives
self as empa-
thetic.

Self aware-
ness. Am-
biguous fecl-
ings re good
qualitics.

Stimulated
by need 10 be
mentally
alert in me-
diation.

Perceives
clients as ca-
pabic.

People re-
sponsible for
own choices.

Professional
role. Com-
mitted 1o
mediation.

Professional
role. Re-
sponsible for
process.

Professional
orientation,
Responsible.

Views clients
as capabic.

Views clients
as capable.
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What is it you can live with? What works for
this little relationship, 10 whether you are go-
ing 1o get cvery last farthing... entitled to
after months of litigation. That's tough for
people to understand.

I know some of my colleagues, some of my
parmers in the litigation area are really
wigged out about. And that further isolates
me from them. Next you're going to be talk-
ing Shirley MacLainc and all that stuff.

I had to rationalize my getling into it on the
basis that I think it’s the way of the future,
Somebody’s going to be doing it and if it isn’t
me, it’s going to be some other young aggres-
sive person...

But once I did get into it, I stared to do some
thing... And Idid buy into this notion...

So the problem, I sense is that the legal pro-
cess is not well equipped to address human
problems... And I think that’s what mediation
is. I's a humane response to a human prob-
lem.

So they're going 10 have 10 hear it from the
oracle and they have to pay their moncy...
After they've lost their money.,.. they will
have this mail order fit for a very personal
appliance.

They have a verbal and superficial commit-
ment to mediation (other lawyers). Having
sent the clients to mediation, hoping the result
would be something they could recommend to
their client... forgetting that the objective was
not to gain the highest and best retum nec-
essarily.

The thing that’s been most important 1o these
people wasn’t what I thought from a legal per-
spective. It’s been something compictely an-
cillary that I would never have thought of,
certainly no judge would ever have (wigged
10.

He comes across being human, very, very,
approachable... disarming in a lot of ways
because he strikes you as being so human, so
capable. He's very controlled. He's entircly
unflappable and entirely accessible. Until
you've gone a long mile with him, he won't
cut you off.

Basis of agreement practical
not picayune.

Other lawyers do not under-
stand mediation, isolated from
parters, defensive about me-
diation.

Obtained partners support by
telling them it is an arca that
can be taken away from the le-
gal profession. Likens media-
tion to accountants who spe-
cialize in tax law.

After being exposed to media-
tion, emotional commitment
began.

Begins to question the role of
the law in divorce.

People who reject mediation
gamble on a judicial decision.

Secs problem with other
lawyers referring clients du-
plicitously.

Realizes clients have personal
agenda’s that oursiders would
nol recognize.

ldcal mediator qualities humnan,
approachable and calm,

Professional
role. Compe-
tence.

Self aware-
ness. Isola-
tion.

Self knowl-
edge. Ambi-
tious.

Change in
world view:.

Humanist
orientation to
mediation.

Professional
rolc. Realis-
tic when
clients reject
mediation.

Value sys-
tem. Querys
some lawyers
integrity.

Change in
world view

Awarencss of
ideal me-
diator,
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1 think one of the things about him (Haynes)
is almost a kind of vulnerability... vulncrable
in a sense but I wouldn't go as far as saying
fallible.

The kinds of qualities that I sense that I'm
ablc to bring to the task is a voice of calm, a
voice of reason, a voice of control organiza-
tion as far as reasonable... as wealth of expe-
rience but not as much as on the litigation
size... Maybe a wealth of resources that can
be accessed, like ideas and strategics, and
here’s what other people do...

He’s very controlled, unflappable, effective.
Me... if somebody bugs me bad enough,...
how de you keep your cheeks from going
red?

A lot of the preliminary things we go through
1 think will give them cause to trust you. The
confidentiality of it, the fact that I'm not go-
ing to impose my will and I'm not going to
tell them that they’re being...

That's not what I'm about , it’s not what I'm
here for. If that's the fecling they get. Then
I'm out of i1, and I guess they're out of it and
they're condemned to go clsewhere,

There is a higher law than that, ... somc sensc
of natural justice. There's some other rules of
natural justice here... can't be compromised
for the sake of having the war ovcr.

And it’s like your outside may be very calm,
but you're taking sensor readings all the time
about what's happening here, how is the
wife... What's the body language... am ! be-
ing sucked in by counsel... You're always
taking sensor readings while trying to main-
tain this fagade of being benign without any
real valence...

She feels, oh God, it’s another situation in
which her husband is going to hurry to get the
mediator on his side... And before you've
even sat down, you're operating under that
kind of situation...

I feel it and I believe it... I find it very liberat-
ing and everything, notwithstanding that’s its
a lot of work and you have to be more com-
mitted to the process than the partics arc
probably. To the process not the result.

Has thought about paradox of
being vulnerable and effective,

Feel self is calm, reasonably
controlicd and experienced.

Contrasts an expert mediator
with self.

Recognizes trust established in
preliminary stage.

Feels its clients loss if they
aren’t able to negotiatc.

Standard of faimess in settle-
ment must be adhered to.

Feels exterior self should hide
mental alertness needed in me-
diation.

Is arca of power imbalance in
clicnts and need to balance 1o
attain trust.

Mental woerk is more taxing but
thinks process is worthwhile,

Awareness of
ideal me-
diator.

Sclf aware-
ness of per-
ceived
strengths.

Self aware-
ness of in-
ability to
meet ideal.

Mediator
oricniation.
Professional
role.

Professional
roic. Confi-
dent of abil-
ity.

Value sys-
tem. Mcdia-
tor neutrality.
Biased.

Recognition
that he valucs
mental
alermess and
enjoys anal-
ySis.

Empathy.

Professional
commitment.
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57.

58.

59.

60.

61.

63.

65.

66.

67.

I guess my tactile response... is to obtain
closure with a minimum of fuss and muss and
as quickly as possible.

Philosophically, my objective is to ensure that
the parties are able as far as practicable, to
impose a regime of settiement on themselves
that is a custom fit, is workable for them and
is liable 10 have a long shelf life.

I think you can make a hell of a difference to
thesc people depending on how creative you
are.

It became very clear that I felt there was a
greater than usual amount of hostility...

When we started taking a side trip and start
talking about some of the partics feelings.

It almost required me 10 go away and think
about it and put myself in his shoes.

We say my mind came alive... because you'd
never usually get embroiled in those kinds of
emotional level issues. (in law)....Getting
there is half of the mandate and it really in-
triqued me.

The object was 10 survive, and I think in that
case a legal remedy would have cauterized
them... lots of opportunitics to be creative in
mediation because you'rc dealing with a prob-
lem on a much more human and human level
than just being a surgeon and cutting up...

It really helps me if I get a story back or get
them relating to me in examples because
sometimes, like me they can’t gel their con-
cepis across or their feelings... helps to give
shape of their idea or a coloration as well.

You have to consider what’s in the children’s
global best interests, looking at ali of the con-
siderations, not just things that some people
consider to be dominani.

Every spousc, every natural parent has the
fear that if they abdicate primary care, some-
how their memory or their relationship will
not be encouraged or nurtured.

Successful mediation is agree-
ment with little trouble to save
Ccost.

Successful mediation when
partics make own agreement
that they will abide by.

Takes responsibility for finding
creative solutions 10 help
clients resolve problems.

Recognizes emotional tone of

clicnts.

Discussions about feelings not
usual pari of mediation process
for Bill.

Recognizes need to understand
each person'’s truth.

Mediation allows freedom to

operate on more than one level.

Examples of flexible solutions
show how mcdiation is more
satisfying in that problem
solving can be possible.

Clicnt generated metaphors
help clarify client's thinking
for Riil who also thinks in
metaphors.

Custody should be based on
best interest of the child with-
out restricting factors that
might influence the choice.

Empathizes with parents con-

cern that if the spouse has pri-
mary care, they will be forgot-
ten.

Professional
role. Goal di-
rected,

Professional
role. Goal di-
rected.

Lawyer qual-
ity~ direc-
tive. helpful.

Comfortable
with emo-
tion.

Empathy.

Empathy.

Self aware-
ness. Men-
tally stimu-
lated by
emotional
problem
solving.

Enjoyment of
mental
stimulation
of problem
solving.

Sclf aware-
ness. Cre-
ative.

Value sys-
tem. Best
interest of
children.

Empathy.
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68.

69.

70.

71.

72.

73.

74.

75.

76.

1.

78.

Only in the mosl extraordinary circumstances
am I comfortable with seeings siblings split.

I probably suspected every client’s motive's
initially... A process of telling... to sec how
committed they are to it, if they've thought
about it or whether it’s a reflex... (child cus-
tody).

The unfortunate place that we got to was that
regardless of whether or not the fears werc
justified, and they were not, they were real.

1 guess 1 feel that way about just about all of
the mediations | have donc,... ultimately the
result has been a custom fit... and a morc hu-
man result.

during the course of the dialoguc you have
been secing little indicators... they're chang-
ing their orientation. ‘

(to have both clients trust you in a short
time)... it’s been a case of being really natu-
ral... being fallible, and being vuinerable.

trust... to listen real good to what’s being said
and to try not to be superior.

In mediation part of that (leiting clients vent
emotions) is therapy and part is getting out
some of their concerns.

I think you have to (understand cach persons
point of view) becausc that's the only way to
communicate effectively.

I've seen not as much interest or fervor or as
many referrals...

Some lawyers prostitute the mediation pro-
cess in paying lip service to it... And I think
that intellectual dishonesty.

Acknowledges bias that sib-
lings not be scparated.

Bill's feelings about best inter-
est make him alert to manipu-
lation by client.

Understands clients perception
of truth.

Proud of humane agrecements.

Recognizes that observation
and listening skills essential to
understanding.

Effective mediation depends on
using the self.

Recognizes listening skills and
sclf esscntial to trust.

Patient with clients need 10
weave feclings with explana-
tions.

Effcclive mediation is cffective
communication. Necds ability
to understand both persons
point of view.

Concemned about future of me-
diation.

Ethical responsibility of legal
profession croded.

Sclf knowl-
edge— aware
of biase.
Value sys-
tem- best in-
terest of
children.

Professional
role. Resists
manipulation

Empathy.

Valuc sys-
tem. Humanc
solution.

Communi-
cation.

Genuine.

Listening
skills. Re-
spect for
client.

Comfortable
with emo-
tion,

Polycentric
empathy.

%rofessional
role. Com-
mitment to
mediation.

Value sys-
tem,
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79.

80.

81.

82.

83.

&4,

85.

It won't work for everybody seeing people
come 10 it with not the right motivation
(failure).

Need some personality to wield some control
and wield some power. If you don’t you've
got... little more than a therapist... lisien and
bleed...

I'm not sure whether that's a study in psy-
chology... need for a practical insight of hu-
man nature.

Something I think you’ve really got 1o work
on are some of those kinds of skills that are
important ,tricks of the trade that arc psycho-
logical things.

I think you have to have a personality that is
mallcable enough that you can get into indi-
viduals and let down some of the barricrs.

One of them (flaws) is that sometimes I get
really impatient with the process... and I fid-
get... want to summarize too often.

Mediation is a much more complicated pro-
cess of brokering feelings and all of the other
elements of human relations, and you've got
10 be respected and liked in a curious kind of
combiration or it’s not going 1o work.

Realistic about population
scrved.

Mediator must be task oriented.
Subjective evaluation of
psychotherapy.

Effeciiveness depends upon
psychological skill.

Recognizes that psychological
skills need practicc.

Openness needed to communi-
cale.

Dissatisfied with aspccts of self
as medialor.

Success contingent upon per-
sonal qualitics.
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Professional
role. Realis-
tic about
clients.

Professional
role. Task
orientation.

Scif aware-
ness that ¢f-
fectiveness

depends on

psychologi-
cal skilis,

Open 1o ex-
perience.
Willing to
learn.

Genuine.

Self aware-
ness if dissat-
isfaction with
aspects of
sclf as
mediator.

Self aware-
ness tha
success con-
tingent on
personal
qualitics.



Table # 4A

Thematic Abstraction of Pam’s experience as a lawyer/divorce mediator

Two Levels of Abstraction

Excerpts from transcribed interview 1. Paraphrases 2. Themes

1. I've actually recently madc the commitmentto  Ambivalent feelings about be- Professional
stay in divorce work. ing a divorce lawyer forced a commitment.

rc-appraisal and recommit-
ment.

2. lknow it is (considcred a Jonah) We're com- Divorce work considered the Professional
ing up to our night of the long knives which is Jonah in most law firms. orientation
next week. aware of

stigma of di-
vorce work.

3. ...interest to me in particular because divorce Divorce work not as profitable Professional
work doesn’t produce the same kind of income as other arcas. concermn
in a firm that deals with banks, insurance com- abou! in-
panies and the plaintiffs. come.

4. Those people are in the position to bill sub- Recently reassesscd career in Professional
stantially more in legal fees than I am, light of time and effort com- pride. Con-
although 1do fairly well. So there’s always the  pared to income. tributes to the
thing of, am 1 able to pull my weight, how firm Awarc-
much of thr 12 ~xe that 1 bring in should I re- ness.
ceive inmy O ocket and do I want to
change?

5. Wel, 1 ¥~ Zaling with the clients, Mind you, Enjoys clients similar to self Respects
I've done it for over ten years so I'm stanting to ~ (Rogers) inteiligent and decent clients.
get akind of clientele that's easy to enjoy. people.

They’re pretty bright, decent human beings.

6. 1like going to court and you get to court all the  Enjoys mental stimulation of Enjoyment of
time in divorce work. It's constant because court work, mental stimu-
there's so many things that you need to look at. lation.

Like negotiating.

7. The arca’s constantly changing. It's constantly Work interesting becausc ithas ~ Moitvation,
responding to different social needs, and so it’s  implications of social values. Social con-
interesting. science.

8. The narrowncss of the ficld serves me really Work allows professional Value sys-
well right now in my life and my career, this competence and time at home tem family.
type of work.... I would rather be at home with 1o co-exist. Professional
my kids than researching the law every night. Orientation
It’s also because «.” the nature of the work be- competence.

ing high overturn,
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10.

11.

12,

13.

15.

16.

17

There’s a certain amount of challenge in just
dealing with people and judges every day, and
lawyers, and it’s very social practice and 1
think that's important to ,... its just that social
end of the practice that’s fairly satisfying.

It definitely gets on my nerves and I've been
real close to buming out at various times in the
last several years of my practice. But if it's
weli managed, it does more for me than against
me.

A lot of lawyers would rather be drafiing law-
suits or whatever. I like and thrive on- a cer-
tain portion of my personality thrives on inter-
personal contact.

I prefer 1o do it where I meet the client, I get to
kitow them, and generally the clients come to
e who want this kind of personalized service.

So yes, I think I am responding to something
inside me that wants 1o pleasc others. I'm very
criticai about how I present cases 1o a judge for
example, and I won’( lct my client fox me into
saying something that I think is ridiculous, be-
causc 1 don’t want the judge thinking I'm be-
ing ridgiculous.

. Decided I wanted to try family law. At that

point, I decided maybe 1'd like to serve people.
Maybe this will do the trick. I can't stand this
other stuff. It just keeps crystalizing for me
more and more and more.

And it doesn't mean being an unobjective per-
son doing what the client tells you to do. It
means offering the best service and making
them feel like they're cared for,.

During that period of timc is when I became
interested in mediation and the style of my
clientele changed. 1 grew to like more of them.
As you get more experienced, you attract a dif-
ferent style of clientele. They’re here 10 do it
without the need of the legal system. That’s the
kind of client I like 10 have.

I leamned a lot about negotiations as well as
mediation from his. And thai~ it just scemed
like such a viable alternative, I just got right
into it.

Challenge in varicty of people.
Socially satisfying.

Honest about reasons for stay-
ing in divorce work.

Enjoys people in work world.

Offers personal interest in di-
vorce cases.

Recognizes need 10 please
others. Not just clients but
come up o expectations of
judges.

Secs divorce work as a service
10 others.

Recognizes importance of ob-
jectivity in family law.,

Experience brought clients
more suitable to mediation.

Began to consider mediation as
an attractive aliernative 10 liti-
gation.

Value sys-
tem. Satis-
faction from
decaling with
people.

Eloguent,
genuine.

Social con-
tact.

“rofessional

Orientation..

Self-awarc-
ness.

Value sys-
tem. Social
contact.

Empathy.

Respert for
client.

Change in
world vicw.
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18.

19.

20.

21,

22,

23,

24,

25.

26.

27.

Since then I have recognized that there's a lot
of people who come to see lawyers who arce
not the least bit interested in mediating and you
have to be careful about who you make that
sort of referral to. I recognize more that there’s
only a small portion of the population that will
benefit.

‘What came clear to me was that although the
husband appeared to be holding the power and
be the one who was undermining the process,
the wife just wasn't willing to agrac 16 any-
thing,

I'd say a failure just because we didn’t con-
clude the agreement.

I think I called it right (failed mediation) and
I've had feedback from both ihe clients in re-
sponse to my request, they paid my bill, that
they were totally happy. ¥ was a wonderful
experience,

But they still hadn’t concluded their deal, and
it may be that they just don’t want to conclude
it.

The mediator has to have the lawyers willing
to make a recommendation or support L0 some
degree a mediator’s experience.

If clients come to me, I'm going to tic up all
those little extra issues for them and they’li go
back to their lawyers with them all tied up. So
the holes won’t be there hopefully.

It may on the other hand be a lawyer saying,
well, this isn’t what I wanted, and that’s where
you get into the lawyer that does not support
the process. That happens fairly frequently.

But mediations are very time consuming and
we usually meet on a weckly basis for a couple
of hours and that’s a lot of time per weeck on a
file, on a weekly basis. I find it to be quite hard
work.

The divorce work is much easicr from the
point of view I meet with the client, 1 control
the interview, I'm in the discovery doing what
1 know how to do and reading leticrs.

Realistic about possibility that
not all people suitable for or
wish to mediate.

Able 10 see beyond surface 1o
analyze what is happening in
sessions.

Failurc agreement not signed.

Sense that failure not so bad if
clients experienced some per-
sonal growth.

Recognizes and accepts couple
enmeshment.

Aware that lawyers influence
clients.

Pride in projessi~nal compe-
lence.

Aware that lawyers usc media-
tion as a tool towards a more
advantageous setticment.

Mediation more difficult and
more lime consuming.

Sees sclf as competent divorce
lawyer.
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Professional
limitations.

Enjoyment of
analysis.

Professional
Orientation
definition of
failure.

Therapeutic
oricntation,
Aware of
secondary
goal.

Experiment
of analysis.
accepting.

Professionul

concems.

Professional
pride.

Professional
concems.

Professional
challenge.

Professional
competence.



28.

29.

30.

31.

32

33.

34,

35.

36.

The mediation work is on-site. It's highly
charged virtually all the time, and if it's not,
they usually can do it by negotiation and don’t
need to mediate. It 1akes a lot out of you.

So I feel a very stra=y obligation to as quickly
as I can answer their guestions. I'm just firing
the stuff up on the hoard. As long as they're
following and balanced. So I put a great deal of
pressure on myself to produce that, make sure
they’ve got their homework at the 2nd of the
session and know exactly what they're going 0
do.

Then there’s also this emotion, the qudstion
sort of emotionally loaded abcut what hap-
pened in the marriage, the accusations, ang vou
just want to sort of brush that aside and g~ <n
the issues.

That was tough, I think, to deal with when
you've got the other side in the office too. It's
one thing to sympathize and care for your
client. It’s another thing to try and balance that
or getrid of it.

Very hot emotional type of mediation. Some-
times a psychologist might be better in the sit-
uation, 1 don't know,

My lack of training in the psychological arena
of drawing people out, in using some of the
mediation techniques 10 get them to whatever
it is, reality tests or search within themsclves
for the right answer, whatever it might be.

I can get them right on the money real fast and
down to what's necessary to conclude thosc is-
sues. and keep them pretty balanced emotion-
ally, both being strong at the samic time, so
I've got the ability there.

So I just don’t offer to mediate custody issues
over.... those people or to other private psy-
chologists who arc mediating custody with the
explicit instruction not o touch the money.

Money’s sort of a special child in itself be-
cause of different emotions attached to it....
They're hooked and the money issues are
hooked witk the children’s issues, not just be-
cause kids cost money. And power, that power,
it’s hard to mediate the onc in the absence of
the other sometimes.

Mediation professionally chal-
lenging but emotions of con-
flict uncomfortable.

Sense of responsibility to be as
efficient as possible to save
clients expense.

Uncomfortable with emotions.
Goal directed.

Difficult to balance empathy
between both clients. Feels
lack of psychoiogicui 2xpeii-
ence.

Feels a lack of psychological
experience.

Aware of lack of psychological
skills.

Feels confident mediating fi-
nancial issues using some psy-
chological techniques.

Refers cuslody cascs.

Recognizes that it is difficult to
separate children from money
issues becaus of the power
children represent.

Professional
Challenge
uncomfort-
able with
emotions.

Professional
Challenge-
uncomfort-
able with
ecmotions.

Uncomfort-
able with
emotions.
Professional
role goal di-
rected.

Empathy.

Congruence.

Recognizes
lzck of skills.

Professional
competence.

Professional
compeience.

Professional
Orientation,
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37.

38,

39.

40.

43,

45.

46.

Somctimes it an absolute Vesuvius type blow
up.... Personaily, Itend to cringe is my first
reaction. To fortify myself, lisicn and they try
to.

It may get lost by them, but not by me....1 may
be shaken by the strength of the response....
But that doesn’t mean I'm unobjective on the
issue.

The thing that gets mec is tcars, I sec somebody
who’s being devastated and who has a terrible
story and I often have felt just like crying with
the person. It does get me, particularly where
there's a real hurt on both sides and onc party’s
expressing. You just krow that they're hurt
and that gets to me.

1 find it harder to kind of draw back and say,
okay, I've got 1o set this aside.

. Anger is one thing, the real hurt is another. But

you still have to do it. You have to, to some
degree, experience it. You can’t be totally in-
sensitive 10 it.

. You have to acknowledge it, verify it, and then

ge: on with the issues, the objective.

In those emotional messages, there is a kemnel
that’s necessary, an issue that you have to
bring out and put on the table.... It's a lot
harder to pick it out if it’s delivered in a very
emotional way.

. Texperience it in the moment but I force my-

self in a way to draw back to get on with the
task. I mean I've been in tears in a mediation
session, and I say listen, I'm moved by that but
we have 1o whatever the situation requires.

I acknowledge it. 1 often tell then: that I've
been feeling what they're feeling.... I'try to let
them know that I am hearing not only the mes-
sage which is important, which I try 1o think of
to say but also the emotion.

They feel like I'm hearing all their emotions
and the other sides &ventually going 10 say 10
themselves, if she's starting to listen 1o all of
this, where dogs that icave me? There has to be
areally high level of trust, yeah. And willing-
ness to mediate.

Uncomfortable with expression
of emotions.

Perceives self as objective.

Empathetic to unhappiness.

Sometimes has difficulty main-
taining objectivity.

Recognizes empathy important.

Recognizes that explicit ac-
knowledgement facilitates me-
diation proccess.

Because of her discomfort with
expressed emotion, Pam has
trouble finding the problem.

Aware of clients exprerience
but consciously maintains ob-
jectivity.

Makes conscicntious effort 1o
convey empathy.

Aware of the need to balance
attention between clicnts G
mediation,

Uncomfort-
able with
cmotions.

Counselor
Quality- em-
pathy. Self-
imowledge.

Counsclor
Quality- em-
pathy. Sclf-
knowledge.

Self-know!-
edge.

Empathy.

Professional
role. Goal di-
rected.

Self 2+vare-
ness analysis.

Objective
empeihy.
Preies:icnal
Role—~ goal
directed.

Empathy.

Polycentric
cmpathy.
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47.

48.

49.

50.

S1.

52.

54.

55.

There has to be an ability to handle the issues
and part of that is learning about the issucs and
being somewhat bright and capable.

The second is willingness. They’ve goi Lo re-
ally want tc sncdiate. I have not been success-
ful mediating pzople who just don't want (o be
here.

The third thing is for me to convince them that
I'm the right onc and thai’s where this level of
trust is available. I usually do that in my first
session to the ¢xtent that they're y-oing 1o aliow
me ai my rate.

1 icll them a little biz about my divorce work
and that I've acted for both sides and that I'm
not here 1o do that.... and that I'm going to en-
courage them 1o talk to their lawyers through-
out the process so they feel like they’ve got
that support system behind them as well,

I don’t declare my position I will give the, if
they ask, some legal information on what the
courts arc doing and about certain things, about
what the current law is.

If we're sort of negotiating towards something
that I think is manifestly unfair I won't go on
with it, and I tell them that,

. Marriage is a privatc contract.... mediation is a

viable alternative to looking at a private order
rather than publicly imposed resolution of
problems,

They're making people be responsible for their
own house and I think that's good. It gives
them a fecling of well-being, a sense of power,
a thin, to be able to come and say, look, we
want to do this, we don’t want some judge do-
ing this but we need help.

My experience talking 1o couples that they
don’t ever think theyre going to be the one
that ends up having that experience to go to
court,

Cognizant of kinds of clients
who do well in mediation.

Aware that motivation to medi-
ate powerful.

Recognizes first session testing
of Pam as mediaior.

Encourages trust by profcs-
sional attitude and information
towards clients.

Does not disclosc biases but
gives information in unbiased
manner.

Recognizes mediator neutrality

can be compromised by unfair
practice.

Strong belicf in private order-
ing of marriage.

Responsibility empowars
clients.

People always feel that they
will be the winner in a court
battle.
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Professional
role. Limita-
tions clicnts
as capable.

Professional
Role. Limita-
tions.

Self aware-
ness.

Professional
orientation.

Objective.

Mediator
neutrality
based on
concept of
faimess.

Belicf sys-
temn. Private
ordering.

Views clients
&8 responsi-
klc.

Professicnal
orientation.



56.

57.

58.

59.

60.

61.

Especially to the older ones, whosc kids arg
grown, no power whatsocver, n¢ control over
money, no job, no memory of any of the finan-
cial details. They just fecl terriuic. And just
having 1o get up and say this is me, it's just
devastating for her. There’s something that
kind of levels it off there so they participated.

There's just a strength there and I'm speaking
mostly of working women that doesn't exist in
other women who really just don’t have the
self esteem to— they don't have the ability or
they don't think they do. It’s not because they
don't. They don't belicve they do. And 1 don't
refer thosc people.

11ell everybody when they come in the door
whalt the options are and I make recommenda-
tions on what I think they should do, to the ex-
tent that I can. But I often will suggest that
people consider it, go and think on it for
awhile, but 1 always mention it.

If they're at all interested, then 1 iell them that
1 won’t mediate for them becausc I've seen
them as divorce clients— they have to get their
spouse to agrec 10 go to a third rx 11y on record,
various people.

1 think that a settled dispute, as long as it's a
fair one, is far better for most families, or hus-
bands and wives if there’s no kids, than a liti-
gator. and it's less money in my pocket but ]
don't care. I've got all kinds of clients dying to
get in here, And where there are kids in jssue
and two people who seem 10 be saying good
things about~... the other ... And I'll encour-
age them,

People, the ones with children, and I'ra think-
ing of kids here, it’s a hot issue, that they don’1
wanl to litigate, but they can’t agree on. They
can't settle down and think about the rest until
they're secure in knowing they're going o
parent their child X or Y. That's what 1 felt.
What I usually do is go over all the issues with
them and try to pick out the toughies and the
easy enes and kind of choose 11y own map. I'll
often, if it’s the first, right at the beginning.

. People have to live while they're going

through this so you have to respond to the sur-
vival issues first. Emotional survival, will I scc
my kids, the financial survival,

Feels that women who are vul-
nerable not suited to mediate.

Follows act— mentions alierna-
tive dispute resolution and rec-
onciliation.

Will not mediatc for divorce
clicnt,

Believes mediation preferable.

Mcdiates custody first so par-
ents ablc to think about plan is-
sucs.

Tries 1o settle imporant issues
first to give clients peace of
mind.

Tries to settle the mos! scrious
problems financial and family
first to give seme peace of
mind for clicnis.

Value sys-
tem. Empa-
thy.

Value sys-
tem.

Value sys-
tem.

Professional
commitment.

Therapeutic
oricntation.
Best intcrests
of children,

Therapeutic
orientation.

Therapeutic
orientation.
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63.

65.

67.

68.

68.

70.

In a mediated situation, I tend to work towards
something that I think will work for both. If
they're both a little unhappy, that's a good sign
and good settlement. The money but the caring
for herself started to happen in the other areas
too.

. I was so frustrated. I found it frustrating. Bui

that's part of the caring and the dealing with
people that you have to be very careful to do in
mediation.... But it was so nicc 1o be able to
say, ah, you finally decide to take care of your-
sclf.

She was experiencing what mediation was for.
She was empowered by a process and it was a
very engaged agreement, very successful me-
diation because of her growth. So that was a
good experience.

. Iremember one particularly where it was very

successful and done in a very compressed way
and I just hated i1. But we got our deal and... it
lacked a connection with people somchow...
underlying fecling... I'm not sure what it was,
it wasn't addresscd. Hostility or something,.

My faith in the correctmess of it has continued
10 develop. But I've always been fairly sensi-
tive that way to other people.

I think a lot of the rapport I have with my own
clients comes from that.... I think you're fcei-
ing this now... That gives them a real feeling
of being understood.... It's something I enjoy
using,

I guess that fecds into... me liking to do this
for peopie. It's rartly because it comes back to
me as being what I've been right. Or I can use
that part of me every day in my practice. It's
very important to me to acknowledge the peo-
plc in the courthouse.

. Itis ve:;, very central in my life, very impor-

tant. Even internally. I lixe to know what I'm
feeling about various things of what I'm doing.

Tusually sense sy, e way part through whethe-
they're reail v ady to walk from this marriage
or whether they're just really anxious to hang
on or just devastated by the thought that the
other side wants out.

Works towards a fair goal that
she has decided upon.

Finds personal growth process
of clients frustrating but satis-
fying.

Derives satisfaction from see-
ing clicnts personal growth.

When agreement reached but
underlying issues not resolved
Pam finds less persona! satis-
faction,

*Jses senscs, consciously de-
velops and relies on intuition.

Recognizes power of being un-
derstood and enjoys that rap-
port it gives with clients.

Enjoys the added dimensior
relying on intuition gives 1o her
fife.

Pays attention 10 own feclings.

Uscs observation skills and
senses to decide clients emo-
tional state.

Mediators
form sense of
personal
fairness.

Therapeutic
orientation.

Finds sec-
ondary goal
of mediation
satisfying.

Successful
agrecement
not satisfying
if secondury
goal not met.

Uses self.

Empathy.

Sclf aware-
ness.

Sclf aware-
ness.

Observation
skills
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72.

73.

74.

5.

76.

71.

78.

79.

80.

I think my duty as a lawyer, again I go back to
the Divorce Act, is to canvass reconciliation
and if there’s a chance that this marriage is go-
ing to succeed and my client thinks there’s a
chance, then I want 1o give them the opportu-
nity to have that fully canvassed with the other
side.

If they're just asking for a reconciliation so
they can postpone the divorce for a couple of
years to squirre] away the property, and I've
had people come in and say that, we get to the
bottom of it very quickly.

Mos: of that is just in my development as a
professional, becoming more experienced
more confident in my work, realizing— I've had
kids within this time as wetl, and reatizing
wnere has to be balance to life. Integrating it
into my life scheme.

The kemnel is there. T fecl very connected to the
pcrson 1 was when I chose to do this.... and
burned out quite badly. And I wasn't really
thinking about much other than practicing law.
And got pretty disconnected from a lot of life.

It keeps coming back to this wish 10 work with
peopie and the service profession and the duty
of the lawyer to serve and all that kind of stuff.

I do generally believe that peoplc are capable.
If they need help I'll... get involved.

Tact for lots of pcople whose philosophics are
different. That’s not a problem, but if they are
not willing to listen to me or they say they'll
do something and then don't or if they lie 1o
me, those types of things, I don't want them in
my life.

1 think it’s good to have a theory.

They become more relaxed. They use human
warmth, sometimes. Sometimes you can sec a
visual relaxation. They stan 10 sit back in their
seat and speak louder and small things like
that. You can when they are upsct.

Was a co-mediation psychoiogist who spent
sometime with the wife in helping her realize
that she was going through these stages....
Very satisfying, very productive. It’s a good
mediation that it has stood the test of time.

Fecls obliged to explore possi-
bility of rcconciliation with
clients.

Will not tolerate manipulation
of law or spouse by clients.

Strives for a well balanced life.

Has experienced disharmony
from working too hard and has
returned 10 the person that she
feels she has been.

Returned 1o ideals of legal pro-
fession and personal ideals.

Bclieves people capable but
need help.,

Unbiased but sets personal lim-
its for clicnts,

Bascs work on theory acquired
in workshop.

Uses obscrvational skills 1o de-
cide state of mind for the
client.

Finds mcdiation satisfying
when productive, personal
growth and works for a long
time.

Professional
orientation,

Value sys-
tems.

Congruence.

Change in
world view,

Value sys-
tem,

Views clients
as capablc.

Professional
orientation.
Counselor
Quality-
non-judg-
mental,

Professional
competenee.

Observa-
tional skills.

Professional
Orientation—
most satis-
fied when
both goals of
mcdiation are
mct.
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82.

83.

84.

8s.

86.

87.

Now I am involved in crganizing almost a
communication workshop which is important
1o this firm. With the lack of it I have decided
that no one else is going to do it I've got to do
it. L have to get the rapport going here.

1 am certainly listening on a intellectual level
and there usually there has been a whole bunch
of senses, sensual type clues before that, tha
something is not right. Sometimes it will be a
total voice that I hear. Sometimes it will just be
somebody moving forward in their chair, get-
ling on the attack, sometimes it might even be
a facial expression or looking down, a little bit
of body movement, uncharacteristic to what is
going on.

But there are also lawyers who are encourag-
ing clients to go to mediation because to give it
some morc time with the kid. Don't worry
about it. All it does is make that casc stronger.
And I think that's dishonest. Now when I say
dishonest... I am not saying they are practising
law improperly,... it just a kind of morai dis-
honor,

If that lawyer is absolutely opposed to media-
tion there is no way. Doesn’t matter what you
do. Very adversary, very controlled because
that is what they need at this stage in their
lives. They can go to mediation because the
lawyer says go on and they know dam well
that they are just stopped.

Ilike meeting with people. I like geiting to
know them and ! enjoy watching people relate.
That is different from what I sec in my office.
Most of the time. It is me and the client. And
in mediation it is refreshing to see these
unusual ways that pcople communicate.

I'have a fecling there is a little more honesty in
the mediation process then there has been in
the marriage for a whilc. They get surprised by
cach other sometimes and that is sort of fun. If
the mediation is successful, therc is often a
feeling of being attack.ed. Little success mean a
lot 1o the people who arc involved. That is so
nice to go home with, with a smile at the end
of the day.

But yeah so I suffered a lot over that one. Suf-
fered in my own personal life with the point of
view that I can’t believe 1 let that happen.

Uses communication skills 1o
benefit others and strengthen
firm,

Evaluates using multi clues ob-
served in clieats.

Secs lawyers who use media-
tion for manipulative purposes
are intellectually and morally
deficient.

Recognizes influence of
lawyers over clients.

Enjoys working with more than
one person.

Enjoys progress made in medi-
ation when people work well
together.

Werr.it that a mistake causcd
mediation to fail.
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Value sys-
tem.

Objective-
evaluative
works on two
levels.

Value sys-
tem,

Professional
limitations.

Enjoys men-
tal stimula-
tion of more
than one per-
son.

Sec people as
capable,

Professional
Orientation—
responsible
for process.



88.

89.

90.

91.

92.

93.

94.

95.

1 mean I sce it as a wonderful learning experi-
ence,... We need more experience.

It doesn’t matter if I win or lose I'm always
critical of what I'm doing.

And yet you belicve though people, I renieim-
ber talking about this, have the responsibility

for their own actions. They do, bui I still have
a responsibility that comes out and is allowed
to count for the process.

The first quality in a good mediator would be,
like I said they would have to be a good com-
municator, they would have to be able to listen
well and be responsive as 1o what is being said.
by that it may be by saying nothing, appropri-
ate response. So good communication skills
would be number one. They would have to
have some patient.... somebody who these
people feel they can confide in almust like the
Dr. Welby type image. They have to have, be
very sensitive, They have to be able to pick up
on the feelings that are in the room and be able
to show that quite quickly they understand.
Genuine openness.

You still have to be removed from the process
so there has to be an ability to separate the task
and the people from that work. Has to be task
oriented. You have to get on with the job so
your going to give directivencss in a sense. |
think that knowledge, there is a certain amount
of knowledge that is needed to and I was going
to say earlier knowledge of the subject arca of
the mediator.

You have to be able to understand through var-
ious communication skills each person.

I belicve that very strongly and 1 think that if
we don’t sort of settle down and start to do
more things in mediation and real conflict reso-
lution evervbody... our society is doomed.
Literally I believe that and 1 think a lot of other
people agree because not so much really me,
but are sensing a similar type of thing because
even the largest American companics arc me-
diating.

The exercise of power through us as instru-
ments is destroying these people in the family.
But when you get into & real big fight over kids
or something that is too petty, ... the exercise
of power is devastating.

Willing 1o learn.

Evaluates own performance.

Believes people responsible for
own actions but sees self as re-
sponsible for the process.

Fee!ls mediator, including sclf
must be good communicator.
Patient and be trustworthy.
They must possess counselor
skills based on knowicdge, be
genuine and open.

Feels mediator should be ob-
jective, task oricnted and 10
some degree dircctive.

Recognizes the need to under-
stand each person within a bal-
ance.

Believes mediation important
as a societal device.

Bclieves mediation important
in the best interests of the chil-
dren and family.

Open to ex-

perience.

Sclf aware-
ness of per-
formance.

View clients
as capable.

Ideal media-
tor.

Professional
Orientation-
objective.
Task ori-
snted direc-
dom, (give al-
Wt gy

el gy

Bojueesit
esipatin
neuirzing .

Value sy -
tem:.

Motivation,
Best interest
of children.
Human for
individuals.
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Letter of Consent

To whom it may concemn:

I understand that I have been selected as a candidate for an investigation into

the shared qualities of effective divorce mediators.

I agree to two or three in depth interviews by Betty Stevens-G:-:l2, which
will be audiotaped and transcribed for analysis and used as data for her Masters of

Education Thesis.

I have been assured that my participation in this study is to be anomymous
in that my name and identifying characteristics will be changed and will remain
confidential. Iagree to 2ct as a co-researcher for this study.

Date

Signature



