: NATIONAL UBRARY;- Blsuoméaus mnomu—:
= OTTAWA . : OTTAWA L
— ‘.“q‘;
{ ' h-. .on-,”'o-',-.-.o:‘i‘ ooooo
.-
| Fee m.@en.&g}w Province:
’, ?ir.v:?.ﬁff....f...
- | -
,,'r.l' - . .........-.-... ...‘-‘...."-.'_-;' ..... -4
, HD‘ .............. 1
R Penussfon is, hereby granted to- THE NATIONAL me\mr
\“/ . oF CANADA to -icrofila this thesxs and to lend or sell cop:es
,\: - - J -’\3 N -:‘,.‘ .1,,.. 3 B
. of the filn. g )
B 'l‘he author reserves other pub\l‘icanon rights, and
' \ neither the thesrs nor eyte’nsive extracts:\ fron it my b‘_. -
) ' printed ox% otheruise reproduced w:.thout tho: author's‘
’ ?written permission. ’ <
s e o .
- N, v
f ’ oy Y= }
H ‘.u . > ',0‘ E w;‘.‘\‘. - R
N = N & Umver:r*b cr(*ff.z\:fm*.v.
RN T ..Tﬁvg\'o yQntere, 8. o

oatep. W ‘.‘.G.'.;..'.";.i;i-‘.»'.'.is"“'_" L e

. Nl.-9l (10-68)

\j»}i:.: o ;,f



Lo v ¢
- | B \ ‘ » . .- | L]
C ' : ‘. ) i ‘ o + '
- , . A
O - J
" . THE UNIVERSITY OF ALBERTA
1 cxqunAL JUSTICE IN A CANADIAN PROVINCE:
R A STUDY oF maz sznrzuc:sc PROCESS -
o @ John Hagan
« |
) Y
.
.l‘
SR 2 TEBSIS’ o k ;,’“

‘e

SUBHIITBD T0 .-THE - PACULTf or GBIDUlTE STUDIES ABD RESEIBCH -

i PIRTILI. PUI.FUI.!!EBT OF TBB REQUIRE!ENTS POR 'THE. DEGREE _

.o - OF nocron OF PHILOSOPB!
/ . . . '/ R

DEPARTHENT OF SOCIOLOGY

e Bnu§?ron, ALBERTA -

'X,-'." e . SPRING, 1974 - &



THE UNIVERSITY OF ALBERTA
FACULTY OF GRADUATE STUDIES AND RESEARCH

i
,.‘;

. The unders1gned cert1fy ‘that they &ave read, and

Arecommend to the Facu]ty of Graduate Studies and Research ',’/

* for acceptance a thesis ept1t1ed Criminal Just1ce in a /’/

"

Canadlan Prov1nce A Stud of the Sentencing Process sub-

'm]tted by John Hagan in pa t1a] fulfilment of the’requ1re-

ments. for the degree of Do tor of Ph1loso€/y ;




o ABSTRACT - N
. . . + . i\ . . .
Cr1.1na1 ]nstlce vas onqe assnled- it is nov a toplc of\

~ debate. Concern orlglnates with the socral consegnences of
'sentenclng; the popnlatlons of our prlsons. Incarcerated
offenders - are dlsproportlonately 'of" p,econoqdoally'a
dlsadvantaged, ,llnorlt; gronp backgronnds. Tbe‘folioiing.'

qnestlon e-erges'  “How can ' we best expla;n fheSe

dlsproportlons?' Ansuers are provxded in several forls.

e .
7 . 3 N

f,Data fron twenty llerlcan stndles are tev1eved. Th

'analﬂsls 1nd1cates that while there lay he sone evzdence

“dlffereut1a1 'sentenc1ng, knouledge of extra-legal offender“f

characterlstlcs’contrlbutes relatlvely lzttle to onr ah@lxty

'to;-” predlct jnd1c1a1 e dlsp051tlons. ‘e uethodologlcalf

s difficnlt;es -ﬁof ! such stndles are d;scnssed.k and ‘thea_ﬂ;tg

P techﬁiqnes of step-nzse nnltlple regre5551on and path

;ana1y51s are proposed as solntlons to .many of the problelsf

involved. / , 2 0 : .

' Attentxon is' next focused on the sentencxng -of !atxve -
- )

.Indlan and lovér soc1o-econonlc statns offenders in. 9ie_

“"Prov1nce of. Alherta, a jnr;sdrctlon alleqed to be among the‘

most 'pnnltlve. in = the Hestern ¥orld. ™n ana1151s follovs.\”
| based on salples gathered at three stages of the sentenc1ng

process.. (1; 1018 persons tharged and handled by thel

b» S dv



 initia1 plea,'ianﬁ 'charge *alteratlon’v ane

'Prosecntbr's Office in Edmonton; (2) 776 guestionaires based

4

on pceSentence reports prepared in all offices'of the _Adult

'Probatlon Departnent°» and (3) 1000 offenders‘sentenced and

t

adlltted to the flve largest prlsons in: the Pr071nce.

The“‘analysis challenQes popular concepticns about -

- criminal justice. For. example, jt is ftegnently'érgne@:that:

‘Mative.and lover socio-economic status defendants ' receive

differential treatment ‘from the  courts. Howevar, our

analysis reveals that"vhen"legal variables are held

. coastant, differences; in sentences are llnllal.- Legal

varlables-- prlor convlctlons and the nulbers and types of

“

cha:ges--/are found to be sallent at all three stages of the

- -sentenc1ng process.

Other variables are also shovn to 1nflnence sentenc1ng.,

)
v

At the prosecutlon‘ stage, presence " of. defense counsel,

kilnportant.,/ﬁ

»Silllarly, _'at" the presentenc1ng stage, the 4ptobat10n

'officet's perceptlon of deneanor, assessnent of success

prospects,_ and reco-lendatlon for sentence are 1nf1uent1a1.

: nouever, the extent to uhlch these varlables are ;;ace 'ogﬂ

v

'class-connected is not large. - _°v; [f"“g e

e

In the flnal analyszs, the use of flnes best explalned

Hdisptopottions in 1ncatcerat10n. Hat;ye offenders -were



&

' /
~abuse. ,Thrgg reconnendat n
a

etoxlflcatlon centres- (2) an'

nearly‘ twice as freguently 1ncarcerated as uhltes for no9-

‘paynent of flnes. Alnost WO’ thlrds of all {Vilve Persons

: / " 2, .
incarcerated overm' a tuo/ lonth perlod 'foffelted fine
' .

l

pdjnentsr-This pattern is,

of the. availab;llty“ of

increased use _of Natﬂve Court Horkers-j‘and _(3ﬁ. the
. o

developnent of a progressive, 1ncone-related fine Systea.

| R A ’
&% ‘ . Sy

inked to problels ’of»falcoholl

are offered' (1) an expan516n~

=
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IhB PﬁOBLEd: SOCIAL COQSEQUENCES OF CBI&E
| | 'Ano(pnnr§puznr . ) o

' The 1aw, observed George Herbert uead (1928), isﬁa ébo-”
sided svord. Actlng as a deterrent to so-e,llt may increase.
the llkellhood of rec1d17151 among others~ satisfying the \%
victim's des&re for retrlbutlon,'lt nay iqcrea§e~a eerse of_
1njnst1ce aiong thoseb vho .are punished° -protecting the
safetx of soc1ety, it ITSt restrlct the freedon of those'vho

pPose a threat° hnd flnally,’ attelptlng to 'rehabllltate

\<\" thosé’T:;o offend. its therapzes will often be imposed-on a

c11entele host11e to rece1v1ng thel.t leen thlS set of
Lo conflict : 1t 1s not d1£f1cu1t to understand uhy the job of .

' effecting '\\Stlpe'. is problelatlc, ‘‘and = the guldance

.'provided '1n leglslatlo *dl£§f13d touard ‘the achleve-eqt of

thiS~task, so flexlbie. It is u1tiin\thls context, houever,
. T~ -
that syste-s of crillnal justlce -ust operate. Justlce is to

el
‘find its d1rectlon in the vise exerc1se of dlscretlon by 1ts

2

' appointed agents._ rhe result is a concern for the use o£

'this discretlon and the dlsparltles that lay follou fron'it.
JUDICIlLdDISCRBTiOH I§ Camapar

Porhaps the lost fanlllar exalple of  the .role , of
diSCretion in the process of cr1 1na1 justlce 1nvolves the

-_sentenczng respon51b1I1ties of the jud;cxary. Anglo-Alerlcan

syste-s of. ctlllnal jnstlce depend generonsly on the care%ul

¥



P : .

exerc1se of dlscretlon by the jndlclary, and t%ﬁs is

3

B

'partlcnlarlfe)the case 1n Canada. Leglslatlon ontllnxng the

sentencing r sponsahllztles of the cr1n1na1 courts 1n Canada

i s

. enfrns{s to presadlng judges nearly conplete freedol in the

.

'deternlnatlon of nlnlnnn sentences. Slnllarly. a usde range

of dlscretlon is alloved in the establlshnent .of naxannn

penaltles. rhns nogarth approprlately notes that “The fprlal'

yf.lay‘ as expressed in. the" Crlllnal Code and related starntes

gaves enornons dlscretzonary pouer to~ the ‘courts v1thout,

3

gnadance as: to how that pover is to be exercxsed' (1971 n).

1’ N

-~ The natnre of the problen. houever, extends beyond the

absence of statnatory gn;des to llnannn -and}h laxlnnn“

'sentences.» Also involved is confnsaon regardang a basic set
vof prxnclples to be used 1n’the deternlnatlon of sentences.
'.Ihns Decore (196#) nbtes that even the nt111zat10n of

precedents in sentencxng is a natter of contradlctzon and

doubt. A consequence is a heavy bnrden on the sentencing ”

"ifjndge. vith the 1np11cat10n that _varaatlon and dnsparlty

3111 folleu. - ) S T

B strlklng 1nd1cat10n that Canadaan sentenc1ng patterns

'nay be dlstlnctlve is fonnd 1n the research of Con51nean and

n'eevers (1972). Thls stndy conpares the ase of 1npr1sonnent"‘

in Canada 11th that 1n' ot r .vestern* conntries.h Pzndings;
=
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Ifhest anonq uestjgn natlons 1n 1ts rate of 1ncarceratlon.

: | : \, u -
Severalhvstudies hae attelptedkto chart the effects of
. the use of jnd1c1al discretion u1th1n Canada. The first of
. these studies, by - Jaffary (1963),,exanlned differences'inl
’Sentencing patterns 'betueen provinces. Finding that“the‘
!oifferences | were - substantral, Jaffary concluded that

1lportant dlscrepanc1es exlst in the . severity  of the

treatnentiof-offenders in canada.

"ﬁsing a"51nllar .mode of analy51s, uatthews (1972)
HCOIpared sentenc1ng noras 1n the Pr071nce of Alberta vlth
"those of other provxnces 1n Canada. Data reported in thlS‘
stndy snggest that Alberta has the hlghest "1ncaﬁ£eratlon to

- comviction ratio* of  any provrnce' in  the nation.

'f»thrapol ting fron the flndlngs of Con51neau and Veevers,

Batthew concludes that " Alberta's use of 1ncarceratlon‘

for mi or offenses is greater than any other country in the
iester’ HorldF'(1972 63). ubre recently, hovever, Suanton
‘(1973) has denonstrated that although Alherta remains hlgh_
Y differences hetueen. provinces = are snaller than o

_originally indicated.

- l finafastudy of sentencéngp/by John Hogarth (1971),

ha' shifted concern fron d&fferences betueen provinces, tosx
3.

'varzation betueen judges. ‘The goal of this ~Tresearch 'is? to



explain rariationi in sentencing ‘tﬁrough atteation to
‘judicial (1) attitudes and beliefs,' (2) perceptlons of
socialA and legal constralnts, (3) cognltlve styles, and (u)j
perceptlons of . relevant case facts. The result of Hogarth's

'analy51s is a powerful nodel for the predlctlon of varlatlon

. in sentenc1ng.

J , r o |
Several comments may help to place the studles ve have

rev1ewed in proper contex ' Plrst, ;zh e - studies dlscussed:
deal’-prlnarlly? uith. aggregated units of analysis: their'
lajor‘cohcerns‘are vitﬁ _variation in sentenc1ng betueen‘
natlons, prov1nces, and judges. Taken at thelr own levels’ of.

analy51s, tﬁé ~ rfesultant flndlngs are both valld_ and

L

ilpqrtant.gﬂouever, when the le}el' of"analfsis'-iS- not
_explicitly clear in  the 'ihterpretation of-7shCL data;a’
problens of 1nference can energe (Roblnson, 1950' Blalock,*
1961;. Hannan,, 1972). Uhat 1s requlred 1s flnforlatlon
regardlng varlatlon Hlthln these larger categorles, focu51ng
on the 1nd1v1dual offender as _the unlt of ana1151ss For
exaeple, in 'the .current study, ue v111 be concerned Ilth
variation ia the Sentences received by Batlve ‘and louer3
‘Socld—ecannic statns offenders.3 As thls type of research
- is conblned Ulth that carrled out, at hlgher lewels of‘;
.analy51s, we ulll eventnally be ‘able' to deterline the’

" relative contrlbutxon(ef varlables operative betueen and‘

lvzthln the different levels, to the explanatlon of the total
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Second each of the studies we have rev1eved focuses on

only one stage in the sentenc1ng process. It”lS 1lportamt to
note that sentenc1ng_ is a process, and that therefore we_v

must consider the various stages 1nvolved Por exalple, the -

proSecutor can:_play"an 1lportant role inm deternlnlng the

charges that will recelve sentence.,.The ‘probation ‘offlcer‘
may be 1nfluent1a1 in proyldlng. reconnendation' for'

- sentence in the presentence report. foenders thenselvesJ

:’often play a crucial role in thelr ullllngness or abxllty to

take advantage of flne optlons. Flnally,v correctlonal

authorltles make 1nportant dec1s1ons after sentenclng 1n,

deterlinlng the type of/ 1nst1tut10nal treatuent that the'

4

. xncarcerated offender will recelve.. Pre:rgus research hao

often neglected these anteéedents and consequences of the

n

actualy 1.posat10n ‘of sentence. The current study 'examines

vsentenc1ng ‘as a seguentlal process, Hlth attentlon given to
,’
-several of the stages 1nvolved’ '

' A third observatlon 1nvolves‘the 1nferences that can be -
»'drawn fron the flndrngs reported in the“studles pre11ously"_
- discussed. it_ needs to be renphasﬁzed that conpleteu.f
uniforlity in sentenc;ng is not the goal of -odern' systels'
of crillnal justlce. Realxzatlon of such a goal uonldA

’ necessatate relntroductlon of‘-aI set of penal statutes.

o
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;g%@%i23i§1é ébf the .glhmiculan- circunsfances 'of those
éppearing before the‘MCOdrts (Hogarth, '1971°7{.. What is
desired is ‘sonethlng lqnﬁ more dlfflcult to achieve. Hhat '
FHood (1962) has referf‘ﬁ/to as "equallty of cons;deratlon.

' It is. to. the: prospects for egual c0n51derat10n, in thev

context of - Hlde~ranglng povers: of Jud1c1a1 dlscretlon, that

our attentlon now turns. o ¢ o N

DISCRETION, DISPARITY, AND DIFFERENTIAL

_ SENTENCING

'A recently poﬁular'.point” of vieu in "the field of
'c;i-inology ~ha§‘ a;gued that-_tﬁe. use of dlscretlon ‘in’
'§é££eqping is a  matter of bdreaucratlc conveglence, vith
rdisadvéntaged 'linority gfdups sufferlng the -&nforthnatg

'cohseguences. Thus it is frequently assuned, vlthout

[ PR

',adequaté ftest; that- dlSCOﬂtlﬂUltleS resultlng frol thg"
exercise of jud1c1a1 dlscretlon vvill‘-f;ndnexpression in

dlfferentlal.sentenc1ng\pract;pes.

To date.; this 'Gieipoint has. probahly fgund its
stroangest }adiocates "in - the Unlted Sggtes. Por exalple,

Quinney proposes. that,
Obviously judicial decisions are not lade
- uniforaly. Decisions are made according to a host
. of extra-legal factors, including the age .of « the
offender, his .race, and social class.
, Perhaps the most obvlous dkanple of judlcial
~discretion occurs n the bandling of cases of-
v»persons - from  minority groups. Negroes, in
N . S J T | R



co-parlson to whites, are convicted with lesser
evidence and se] tenced to more severe punishments.
(1970 1u2). _ ‘ ‘ ' L
S “ / 7

" . . : ) : . // . J/

A'lOre"detailed version'bf this argunent ‘fs éres ﬁted:”
in  the vork of. Chambliss and Seidmwan (1971). An a@ 'ptbis

nade here to develop a propésltlonal theory of the ‘legal

process appllcable in. co-plex soc1et1es like Canada and the

Un;ted States. The theory views systens of crlllnal Justlce ,

qas bnreancrac1es vhose .use of dlscretlon is problematic. The
‘key postulate 'in ‘the systen of prop051t10ns assules thatd

vlegal deCLS1on~-ak1ng will be notlvated by . the d951re to

laxlnize 1nst1tnt10na1 ' benefits, ",uhlle ‘ IlDlllZlng

organlzatlonal Strains. In addition, it is assumed that

- political pover.‘ in‘ its Close assoc1atlon - with social

~ status,’ 1s.the basic deterllnant of organlzatlonal rewards

and oonstraints. Two testable deductlons follov~

o (1) ihere lavs are so stated that people of all
. classes are equally likely to violate thea,
the lower the social position-of the offender,

the. greater is the llkellhood that sanctlons

will’ be 1lposed on him. - '

(2{ lhen sanctlons are 1lposed ’tﬁe BOSt severe
: sanctions will be iaposed on persons in the
~louest soc;al ctass (1971 475) . _ 0

'feav1ng -no -donbt _'abouf ; the leanlng 3of- 'these
propositxons for the actlons .of the jud1c1ary, Chanbllss and

1

Seidlan observe that,"'rhe judge's role in Anglo-AnerlcanA

_law in sentencing allous for at 1east as great dlscretlonvas

>



o
\mdo the roles - of the prosecutor and jthe police..,. The
denan@g for eff1c1ent and orderly P rfornance of the cou: t
take prlorlty and create a propensity on the part of the:
‘conrts to dispose of cases in ways that snsure the contlnued
smooth fnnctlonlng of the systen. The consequence of such .a
. policy 1s to systenat1Cally select certain categorles of
offenders (SpelelCallY the poor and the black) for the lost
severe treatnent' (1971 468). Sllllar concerns seel lnnlnent'
‘1n canada. _ | o | <

CRINE AND PUNISHMENT IN A CANADIAN IROVINCE

~While guestlons of criminal justlce have not recelved
the attentlon in Canada that they have in the Unlted states,l
'51gns of an e-erglng concern are apparent. Becent reports by
the Canadlan correctlons Assoc1atlon (1967) and the Canadlan;
'_C1v11 leertles Bdutatlonal Trust (1971)= have 1nd1cated a?
growing concern for the p0551b111t1es-of injustice. in the
operations of our legal systen. From ﬁhe acadenlc qnarter, a
51l11ar concera is expressed 1n anr}ttln's response to John
,-Hogarth's 1andlark research  effort: "By prov1d1ng ';the
"1n51de stoqy- on sentenclng, the... appet1te is’ uhetted for
‘51-11af§§ exhaustlve research regard1ng other aspects of
‘Canada's cr1-1na1 jnstlce syste-, 'such as the soc;ali

I
o

consegnences of sentencing....' (1972 192). L - fi

The auakeninq”oécdnterest in:crininal.jnstice'in'Canada«'

y-
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has seemed to’ have as one of its- orlglns a. grou1ng awareness
of perhaps the host dlsturblng result of the operatlons of

our legal systen' the populatlons of our - prlsons. Although

prec1se figires have seldon been?avallable, Canadlans have

increa51ngly becone auare & our . prisons contain . a

L

e
’disproportionate seglent 'of offenders Hlth dlsadvantaged,,

llnorlty group backgrounds. Lhe concorn, of course, 1s ulth

‘the factors that send - these partlcular offenders to the

4

'Prlson setting. oL e

To ansuer such guestlons about ‘crime and its Punisament

in Canada, it is -necessary to. approach the proble- on -a |,

'level of analy51s that allovs 'atxentlon to a relatlvely

detailed set. of data. Thus, in - the current study, €Qe

sentencxng process is 1nvest1gated in.a restrlcted settlng.’
' the Prov1nce of - Alberta. Attentlon to the prohlen .Within.
this setting’ allows as - to focus on a series of 1nportant ’

steps in the sentenc1ng process. Thus, our vana1y51s vlll_.

1nclude attentlon to (1) the act1v1t1es 1n50dved in crlnlnaL

- prosecutlon, {(2) the role of the probatron offlcer in the

presentencing %rocess, and (3) the conseguences;; of

Sentencing “n teras of incarcerationvand‘treatnent.

-
Rt

LA

The choice of Alberta as the settlng for the study 1s'f
approptiatelan that t province contalns a relatlvely large‘_

_Indian and Hetis’ populatlon, a- nlnorlty vhose fate' ;n Q;EZ.

-
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hands of dth law has becone a toplc of reneued concern in

recent year‘ (Steuart, 19643 Hesterleyer, 1973; Reasons,‘

*+.1972; . Bie vsnue,and Latif/ 1973). Adding to‘the interest of

. N . ) N ; . : @
a study in this;xsetting, is the controversy surroundlng

Hatthevs' (1972) ‘charge ‘that ‘the dlspensatlon of prlson
sentences in Alherta 1; progprtlonally greater than in any

other part of the Western Horfé.

Three sanples forn the basis of our lnvestlgatlon' :
»

(1) A xsanple of 1,000 offenders sentenced ‘and
adaitted to the five largest = prisonms 1n“ ;he~
"Province. .over a:. two month perlod,_ from
February 15 to April 15, 1973.

. ~ :

(2) A sanple of 776 guestlonalres, based on the

P information  contained in presentence reports,
completed by probation officers in all. offices
of the adult Probatlon Department in the
- Province, during a four month . perlod frona

- Pebruary 1 to June 1, 1973‘”':' :

(3)33 sanple of 1,018 persons charged and handled
by the Prosecutor's Office in Edmonton- during

5\\\L ‘ a six month period, from Octdber 1, 1972 .to -

April 1, 1973.

,Each of‘~these salples uill be dlscussed 1n nore deta11 as

'indicate uthe .soc1al consequences of 1ncarcer£tlon.. in

-

the data concerned are analyzed an the chapters that follou.'

.

Por the noment, however, our attention.will be- conflned to

»the use of - the flrst 'sanple, in census~11ke fashlon, to

\

‘Alberta.

':i‘
N

L

o Thrning our‘ attentlon to? réE%%B I, we can see the

) racials conseqﬁénces of incarceration in' the tive largest

e
s B

T
W

-
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SQ\"'\ ~Table II snnlarlzes the' dlstrlbutlon of 1ncarerated L

.to a low o)

I
]

nal ~1nst1tutlons openated by the Pr011nce..rhis Table

ind ates that the Natlve popui\tlon _of - the uvvarions_

1nst1t 1ons 'ranges froa a\hsgh 67.9 per cent at Lethbrldge
i

25 9 per_ cent' Calgary. Over 3111, Table"I

7indicates that 39 5 per cent o those offenders 1nprlsoned

v_1n Alberta are of Natlve orlgln. Iy contrast, data fron the

1971. censusv of Canadaf 1nd1cates that the Native Indian

populatlon of - Alberta 1s only 2. 7 per cent. It 1s‘ p0551b1e

" that these flgures are not strlctly conparahle, is the sense

that some of the uetls populatlon 1n the Province - may have

”been deslghated“—In the 'Other" "Or' "Unknovn"'- censns

a

categbrles. Hovever,. vhen the Batlve Indlan, Other, andidi“

Unknoun categorles are conblned, the total is st111 only 9.3

-:;)

S .

per cent. ThlS flgure 1nd1cates that offenders' ‘Wwith latlve

backgrounds are represented at least fonr t1le as often 1n

: htthe Provlnc1a1 prlson‘ pOpnlatlon as  in - thej: general
_popnlatlon. B _ Ty \J:)v | -

EENT VAR

8 S
’,offenders by sex.l All fenale offenders are 1ncarcerated -1n/£ R

one 1nst1tutlon i ~the Prov1nce, and reference to soeczflchj

prisons'is therefore absent fron thls Table.~ rahle II;f”'

iﬁreveals the nost sallent characterlstxc of the pPrison

- -

J?populatlon of the Prov1nce.,94 7 per dent of the offendersf
fxncarcerated are men. At the sane tlne, 1971 Canadian census_

.'data indicates that in, the Provrnce _of Alberta the. Sex ratlo'_j
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' §u'7 per cent of the/-offenders are

E co-pleted grade nlne or ahove.

14

" has ‘egnalized,; vlth 100 males for every 100 fenales. Thns,'

in Algerta, as 1n nost Hesten natlons, uonen are relatlvely'

1nfregnently sent to prlson. Tdﬁie 111, houever, takes thlS'

flndlng one step fnrther by denonstratlng the relatlonshlp

'

-betveen race and sex along 1ncarcerated offenders. This
;})

Table 1nd1cates that nearly 50 per,ﬂcent the.-féh&les

1ncarcerated ' inm the .Province are of" Indian or HMetis

backgronnd. Thns, uhlle the 1ncarcerat10n rate for fe.&lQS'

>

is generally gulte low, among those vonen who r §en gggg§

[ 4

-gg son, the representatlon of.uat1Ve,Persons is further

inLreased over that noted in 'Table 1. ¢

1Tables Iv and v agaln suggest over-representatlon of

.prom*d1ngw 1nforlatlon on the age of<:ncarcerated oftenders,v

By

'gronp, fron 16 to 25 years of age. Canadlan census data fronl

&

v:certaln types of offenders in Alberta prlsons% fh Table IVJ

in “Ehev yo?ngest age

1971 1nd1cate ghat thlS age group conEJ;ns approxllately 17J

per cent of the general popnlatlon. Sll;larly, ab _V

.

freveals that u1 3 per cent ‘of the prison sanple has had

1nd1cates that 67.8 per cent of the gené&al populatlon has

1

L edncat10na1 experlence beyond grade elght, ';;ge censns data_'b

In snnlatlon, 1t appears that the prison populatxon of‘

\

A.llberta is dlsproportlonately Indlan. ﬂetis and lale, uhile

oy . . . !
T ~ e . : . \
- st . .
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also. young and linited in educational -background. The
question that elerges is, "How can ve best explain . these

dlsproportlons?"

‘AnSiers to  this question u111 tange fron the’ charges
heard earller, that the jud1c1a1 system handles cases' in( a -
dlfferentlal manner, to the defen e that these segnents of

the . popnlatlon contain the nRmost 'f:equent éhd_ _serious

E offenders., our investigation will test these and related

hypotheses.
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FOOTNOTES

1Several factors. tht distinquish Canadian and Aleticqn
- criminal lav are discussed in Appendix iv. S

2Hogarth's (1971)  research utilizes both the offender
and the judge as the hnit of analysis. However, the dominant
theoretical focus,of{the Study is on variation that occurs
between judges in sentencing.. - - e ’

3 American research focusing on individual offender
attributes is reviewed in Chapter Two. Lo o

P 2

U N . V- 3 ..“ . ‘ . B .v ."“' R v
e . ’Thls.dlssertatyon is, of course,  a beginning rather

that a completion icf the task. Attention is given in this -
. analysis to prosecution, sentencing, incarceration, and

treatment.  Yet to be cdnsidered are information on the u§e'ﬂ,,'

of pre-trial detentién ‘(see Friedland, 1965) and the role of
.the victim (see the.discussion_ofvinter~ and Aintra-\'racial_/
offenses in Chapter T&o). Data relating to these issuyes will"
be analyzed in future reports. S : 8 S

@ SRecognizing that the 'tera "race" is used with a
."wariety of meanings, it is important " that we clarify the
- usage adopted in this thesis. We.will restrict our usage to’
the referents indicated %in -the first definition of. the -
Oxford Dictionary: "Group of persons... connected by common
- descent,...; distifct ethnical stock...." ' O
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THE LITERATURE: ExInAfLBGLL'ATngauIEs AND.
CRIMINAL SENTENCING -

~

\ -

-0




B

. ‘7 .
'THE LITERATURE: ExrnA-LEGhr ATTRIBUTES AND

CRININAL SENTENCING
[ : !

~

learlyvhalf a .century since - Th9rsten Sellln (1928)
firet introduced the topic :fo research the iSSue of
dlfferentlal sentenc1ng is Stlll -very nuch Hlth ‘us._ The

.resnlt is a large body of American research that deserves
‘our careful con51deratlon. The dlscu551on that follows 1s a

. [
review of thls research ulth vpec1f1c attention.to_thef,
v \ . S v

¢

' ’ . . N v

folloulng questlons. - : St
(i) ~ .Are extra legal attributes a basis of
. dlfferentlal sentenc1ng? ' : S o
i) . 1f 'so, ‘how - much dlffer ntial 'sentencing &f‘ ;
- occurs? o ' ' ' o
(iii) In what particular con*exts\ 1f ~any,  does "Qﬁiﬁvo‘ !

the dlfferentlal sentenc1ng occur?
1.

.

" STUDIES or.aunxcr;r.sﬁufgﬂtlng Lo e
:} Stndies _of jud1c1al sentenc1ng have tended to adqpt a
"soczologlcal 71evp01nt“, enpha51zlng the role of éﬂextra-.

1

legal attrlbutes" of the offender in the deternlnatlon of‘f*

jndlcal dlsp051t10ns. The» 1ndependent varlables ' glven Féf‘
pronlnencel by thlS approach 1nclude the race,‘sex, age, and figfd
soc1o—econ011c status ~of the defendant.’ Aithongh such
varlables » are ' gresunablz’ legally 8 1rre1evant ~to- the

' 1np051t10n of sentence, socxologlcally orlented studles have

attelpted to detect the p0551billty of thelr extra-legal
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- influence. .;f A". R e |
An aIternative ‘yiev' of jud1c1al ‘sentencing,,.yhich
attends to factors enpha51zed . in official- nornatlve
.: descrlptlons of the cr1l1na1 Justice systen, nay be referred
to as the legallstlc \approach. The variables of’ 1nterest‘
here 1nclude the. defendant S prior conv1ctlon record | and

the content of the charges currently placed agalnst hlm.
O '/"‘.‘ ) ) . v _

” Tahle vI providesv an overview of the manner in whlch

the two 71evpolnts have been 1ncorporated in tuenty studles

of jnd1c1al sentenc1ng patterns.2 All tventy of the studles

‘treat ome ' or more of '_the.f extra- legal offender'
i.-characteristicsv<‘as ; the 1ndependent varlable(s), .uhlle‘
?ffv n.81xteen of the studies also hold constant at least one . legal
Aﬂyv' aSpect of the defendant and his offense. There lS, then, »inc
> lost of these studles, an acknovledgelent of legal factors
vhen testlng soc1ologlcal hypotheses. Hovever, the degree to

,’:Uhich, snch - stndleS'd'incorporate ' controls for legal

f: consideratlons is ,an‘ 1-portant source of varlatlon. The;

- 1y ' . _ .
;%f nature of thls varlatlon, -and its apparent consequences,

1 be a source of contlnulng concern 1n the renalnlng

tions of thlS Chapter.

w

To. understand the patterns of ana1y51s‘ commonly found

_nq‘ssydies of ju §§§al sentencing, it v111 be helpfnl to"

A
consider br;efly the iilstlcal technlques frequently used
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Jin this type of research. Of the twenty studles cited in

Table VI, eleven 1ncorporated tests -of 51gn1f1cance, four .
' . w‘;x B

' COI uted summar mea res of assoc1at10n, and e1 ht used
P Y éﬂ 9

By
%

slgnlfrcance ‘in 1'%ﬁd1es 1s problenatlc, partlcularly

-‘glven the exten51ve debate regardlng the lerlts of 'such
tests ( _see -Selviu,‘ 1957- Se1v1n and Stuart 1966; Kish,

1959- Canlllerl, 1962- and Lab071tz, 1969) . In the context
P
of the current dls¢u551on, levera%/dlfflcultles assoc1atedp‘

wlth the use of s;gnlticaufe/;ggts/éeed to bé exau;ned,

Py
¥

. S ba51c problen- 1n the. use of 'significance' tests

€

‘1nvolves s the frequency wlth uhlch -their results are

“ ) .
llsznterpreted One source of this problen is the tendency'

to: confuse ‘the leanlngs of substantlve and statlstlcalf

‘significanCe. A relatlonshlp is con51dered statlstlcally

51gn1f1cant uhen we- have establlshed, suhject to an accepted‘

risk = of -error, "théL

fﬂthere 1s a relationshlp betueen tuo-

,variables. Separate fron the 1ssue of vhether a relatlonshlp
7L‘exlsts is the guestlon of how strong the relatloushlp is.

: Tuef_strength of a relatlons ip 1s 1nd1cated by a leasure of

,°

assoc1at10n. Tests of 51gn1f1cance are 1nappropr1ate for.'

.thls : "’se ‘bcause thei are larkedly lnfluenced by thev

51ze of tﬂeﬂsanple 1nvolved For exanple, 'uhen‘ the' salple'

31ze is 1argep- as, is' usually the »case '1n s%udies ofT-

.sentencrng’ 1t is generally qurte easy to establish

Or‘, . % L . '. . R . PRSI
o - R o
Lo 04 : . . Lo At e
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statistioal significance'A ‘for,'ieven a‘ very snaid'
relationship.‘ Within the context of large samples, then,'-e
are saying very llttle hy 1nd1cat1ng that . wé= nave
estahlished a statlstlcally “51gn1f1cant' reiationship‘

.

-(blalock 1960: 225). ' TN

~ : . smve—

\\\\d second proble-.ln the use”of tests of Significance
1nvol$§§\"a confu51on. of‘ the -eanings 'of vcanSal and
:§tgt;§£;é§}\significanCef%fIhis 1confnsion of -eanings is
partieuiarlyK\\dangerous'fin the tjpe of nonexperllental )
research here cons;dered The error consists of a 1lnre to.

acknowledge that a statlstlcally 51gn1f1cant rel iOnship

N

.betueen an 1ndependent and dependent varlable -ay often be

.
alternatlvely explalned (1.e.

shoun to be _spnrious) by
controlllng for antecedent va ;ablesh assoc1ated vith the '
’independent aid dependent varlajles.‘ he tendency to mix the
leanlngs of causal and statlstlcal ‘sig flcance nay thus

4

llsguldedly enconrage a prelatnre end to the- process of data.
analngs resnltlng in the a551gnlent of false 1lportance to
;spnrlous findings.s This frequent'~ fazlnre to consider:
alternatlve explanatory hypotheses 1s__recodnized, in'the .
, -current rev1ew,E in the 1ncon51stent M:anner " inm - vhich |
dsociologxcally orlented studles of jud1c1a1 sentenc1ng have

held constant the 1nf1uence of legally relevant variables. .
One fina} point“shonld_be‘-ade"regarding the samples.



A:[ - 2

utilized in studles c1ted’1n Table VI. Ten of these studles
(Johnson, 1941- Garflnkel 1949 Johnson, 1957 Bedau, 1964’
?artlngton,v1965; Holfgang et al., 1962 Wolf, 1965' Bedau,

1965; Judson et ‘al., 1969; and #olfgang and Rledel, 1973)

-

deal prinarily with capltal cases, thle the 'relalnlng ten

investigationas (Sellln, 1928; . ﬂartln, 193“;;~Le-ert and_'

‘Rosberg,‘1948; Green, 1961; Bullock o 1961' Jacob, 1962'
‘ Green,ll1960' Forslund 1969-1 Southern Reglonal Connc1l

196;;.Hagel 1969) focus largely : ) non-cap1ta1 Eoffenses.
Because 'capltal crliQS' d1rectly¢ 1nvolve lnportant soc1a1
lores, because they are lore often tried before jurles, 'and
because sentenclng dec1sfons in these cases nsnally follov
- protracted lltlgatlon, 1t may be reasonable toi expect

: dlfferent patterns of dlspos-tlons 1n salples nade ap of

bsuch cases, Con51derat10n of thes= factors nay be ‘1nportant

\
s

'1n dravlng 1nferences fron the studles 1nvolved.:

Succeedlng sectlons of thlS Chapter Illl exallne the

v

?’

.tventy Alerlcan studles in terls of the p01nts elphas1zed
above. Thhs,' ve ulll in turn lnvestlgate the relatlonshlp.
»betueen race, soc1o-econon1c status, age, and sex of the‘
offender, and the natnre of jnd1c1a1 dlsposmtlons.‘ln each

",Stndy, ve u111 : cons;der " not only | the_, statxstlcal'

"signlficancei of the - relatlonshlp, but also the strength and»‘

form of the assocxatlon, the extent to vhicb controls- are

'1ntroduced for the influence of legally relevant factors, -

A

o

N
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and the type of. sample forling ‘the context"_of_ the
1nvestigation. | o |
'BACE AS THE IthPENpENI.VARIABLB

The lost freguently conszdered offender characteristic
in studies of jud1c1al sentenc1ng is zace. Soc1ologically-
oriented studies have,_been concerned that the jud1c1al‘§ )
process may be eitherfexcessiyely'harsh, or, ,alternatively,'.

L

unduly lenient, in  the handling of minority group |

defendants. The assumption has. been that relationshipsy'

e

observed in either dlrection vould reflect negatively on

,

' notions of equality before the lau.,_ o -J/”

To‘ evaluate the hypothesxs that “mrace B makes a
difference," ve have reanalyzed relevant data from seventeen
studies (see Tables VII,VIII Ix, and X) 6 Becgnse most of
the studies did not compute a neasure of assoc1ation, and
because sone of then also -did ‘_g; include au test of
j significance,_ it'eqasp necessary to - perforl _additional
.c0lputations on the data provxded in the original tables.-
ihere‘ addtional -coaputations ‘have been‘ perforaed the
results are presented in brackets. In addition, there veref
-instances vhere tables useful for conparative purposes~ vere
ﬁﬁt' included inf the “final presentation of a studj!s;b

findings. It vas often pOSSible. _houever; to _reconstruct’

many _‘of'bthese tables vfron; the 'text;! 'hgain. summary



statisticsvderived-fron(these reconstructed tahles are shoun

_ Y
in brackets. Pinally, the . test of significance used 1s chi-

sgnare (x2), and the measure of assoc1atlon presented 1s”

Goodman and Kruskal's tan-b s An advantage of the latter-'j

measure is 1ts 1nterpretatlon in teras of the 1ncrease in

_‘accnracy, beyond that avallable by chance, that kno\ledge of

\

a \aépendent\nvarlable. In thls d15c0551on, ve u111 be
\

concerned with the extent to thCh knowledge of the extra~

T
legal attrlbntes of the defendants 1nproves our accnracy 1n,w

predicting Jnd1c1a1 dlsp051tlons.t

- An . examination . of Table vII, containing studies

\

afocnsing on .non- capltal cases, 'reveals‘ 2 number of

.

am .independent .variable makes p0551b1e in the- predlctlon “B?f

1nterest1ng flndlngs. Perhaps the most strikinga aspect of.

o .

‘the 'tablee is the’ small lagnitude of many Jf thej

~‘re1ationships observed.vThus, the largest tau b 1nd1cated 1n'

the first coinnn-bf’the +1able is .025 (Southern Regional

‘ -Conncil, 1969), . ulth the lajorzty of the studles reveallngh.

relatlonshlps -nch louer ip’ strength. It is part;cularly

‘ notahle 'that this 1s often the case regard;ess'of'the

o

_statlstlcal 51gn1f1cance of . the ‘1nd1ngs. rhus there -are-

,several stat;stlcally 51gn1f1cant felatlonshlps noted 1n the

table vvhere tau-h ‘is snaller thaz .01, 1nd1cating that

knovledge of race 1ncreases the accuracy of the prediction.

- of sente}C1ng ontcone by less than one per cent. '

!

~
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Attention is” next glven to the effect of controlllng

for the type of offense charged. Although 'there is  soame

evidence' in Tahle VII of a strenghenlng of relatlonshlpsf

when offense is held constant, the lore notable result is an

1nd1catlon once more of the relatlvely snall relatlonshlps

‘involved '1n\ lany of these studles. Thus, vhlle lany of the
.findings reported in Tables @JI . are statastlcally’

31gn1ficant, ‘the . ledian valne of tau~b_ reported in the

offense coluamn of this table is 014, 1In dlfferent terns,

3

in the accnracy of predlctlon of jud1c1al d15posm§§mg fron

knouledge of the defendant's race, is 1.4 per cent.

A nseful 1llustratlon of the unlnfornatlve aspects of

51gn1ficance tests 1s avallable in Bullock' '(1969) data._

‘betueen' racer‘and" sentenclng that «are - stat1st1cally

A
,signifiCant at the .01 level. Unfortunately. these tables

were percentaged within ’categorles . of "~ the dgpengent

variable. Although handllng the data 1n thls manner has no
‘, R S

A R
effect- on - calculatlons‘ of stat15t1ca1 51gn1frcance,

preSentation ~in -this ‘forlf"nahes"interpretation' of- thev

resnlts dlfflcult (Zelsel, 1957 leschl and Se1v1n,

In Table VIII, “we have repercentaged the orlgiij"

v

are infor-atlve. S BT S

o
Ly

R

J‘vhen the type of offense is controlled, the ledlan 1hcrease:‘

: Bnllock : presents several tables shoulng//relatlonshlps.’

Vvithin categories of the 1gdepeggen varlable. The 'results'
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The flrst section of Table VIII contains all the cases

~\~1n Bullock's orlglnal sample, Hlth ‘the dependent ~variable

'dlschotonlzed ~ dinto "short" and '”long" sentences; The

.Cpercentage dlfference between’blacks and vhites 'receiuing
Short~ and long sentences 1s only four per cent, yet this | 5(;

flndlng is statlstlcally 51gn1f1cant at the .01 level.  Rhen

the type of offense 1s ‘controlled in the renalnlng sectlons

‘of Table VII;, the percentage dlfferences increase sonevhat
but fluctuate in dlrectlon. Thus,_ EIth‘ pPer cent of the
blacks receive ”lgngggn sentences for burglary,:while seven
_per cent recelve shorter ~Sentences for"rape ~and lurder.
Pluctuatlons of f this. 51ze_‘in 'the dlrectlon of the
re;atlonshlp -cauld ea51ly .result fron a dlstortion
introduced’fin the ‘orlglnal vresearch Hhen ‘the contznuous
N .dependent varlable, lengﬁh of sentence,_ Has‘ dlChOtOllzed o
1nto the ‘categorles "short" and "long. w In additlon, the
dlfferences could result from the fallure to hold constant
the 5 offenders'_ prior ,records.h. Notulthstandlng these
pOSSlbllltles, three of the four relatlonshlps 111ustrated’

in Table ¥III are statlstlcallz 51gn1f1cant.

Returnlng our attentlon to Table VII, ve con51der next = ..
'the effects of controlllng hoth for fhe type of Offensed

charged and " the previous record of the offender. Threé,"
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[bstudies (telert and Rosberg, 1948; Green, 1961°' and Nagelf

m1969) have utlllzed thls type of sxnultaneous control.9 Each
1

. of the three studles dlchotoulzes the prev1ous record of the ’

offenders in terns of elther no prev1ous convictions. one or

- more pre71ous conv1ctlons. Hhen both of these controls are
1ntroduced,_ the -results of the. studles are sstrlklngly

consistent. In all three studles, vhen only those cases’_of

offenders: vlth no prevlous conv1ct10ns are conszdered the

relationships betveen race hiand '>sentenc;ng becoie_
, statisticaiiy' 1n51gnrf1cant (at' the .Osclevei),,uith the'
iledlan tau b egual to .003.' Thus; inm‘this instance, .theb

1ncrease in the accuracy of predicting jud1c1a1 outcone from -

3

'knowledge of race 1s less than one per ‘cent. Alternatlvely,

*when those cases involving offenders Hlth "sone" prevrous‘

convictions are consrdered the relatlonshlps betﬂeen ‘Tace

"and sentenc1ng “im’ tvo of the three studles ' retain

statlstlcal 51gnificance. In these latter 1nstances, tau-b
'reaches a hlgh valne in Le-ert and Rosberg s study of .08,

and a low value in- Green's research of’ )015 The median tau-

'h._ 1n thls vcase, ‘is .025 representlng 2.5’§ercentr

_increase in the accuracy of predlctlng jud1c1al outcone on

the basis of knouledge of race.

~an exa-pie of  the 1nteract10n effect just described

N nndzscnssed 1n the orlginal study, can be illustrated by

reconstructlng several tables)frou Nagel's (1969) research.,
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The reconstructed data is presented 1n Table IX. The first
A.sectlon of this Table indicates a 14 per cent dlfference in
~ the. rate of imprisonment .of black and wvhite offenders.
_Bouever,; Hhen the presence: or ansenCe of ‘prior conv1ct10ns_
V&s‘controlled, the outcone changes Thns,- anong offenders
with no prlorl Convictions, the dlfference 1n the rate of

.1lpr1sonnent for blacks and whltes shrlnks to six per cent
and becones Statlstlcally non-51gn1f1cant at conventlonal

“levels. Inb contrast, . along "offénders _with ?so-e" *prior
’convictions, fﬁé: racial dlfferegce' in

1ncarcerat10n increases to 16 per cent

statlstlcal sngnlflcance.

It isv interesting to note two of the 1nterpretatlonsA_

'given to the type of findings just reported 'Lenert‘ and

- Rosberg conclude = that the Statlstlcally 51gn1f1cant_:‘

relatlonshlp between race _and sentenclng for offenders: vith
'so-e'  Previous comvictions 1nd1cates ‘that, "...race
»prejndlce is a: lore slgnlflcantly operating. variable ﬁhen
groups concerned are defln;tely stereotyped as crlnlnal"<
(19@8 18). In contrast, Green suggests that the control
isplied in 'one or ‘more™ prev10ns cOﬂVlCtlonS,b "...15
‘insensntlve to posslble dlffarences betueen ihlres and

_racial nznorltles 1n the nu-ber of prlor felony convlctlons,'
a factor which rS' very llkely to 1nf1uence the judge'

‘ deterninatiou of the sentence" (1961 11, elpha51s .in_ the
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S

original).’ Clearly, add1t10na1 data provldlng a more

3

systelatlc control for the nnnber of prlor cénvictions will
L - R
be necessary before any deflnltrve' conclusions can be -

reached For the -o-ent, ve ‘can only conclude that this

. *_',‘f,

ver51on of . ~the "rac1a1 hypothesls' remains open'to some

vdouht.

Onr attentlon is dlrected next to Tablie X, _containin9>
studles .concerned prlnarlly vlth sentenc1ng in capital
cases. Plndlngs reported in thlS ‘able parallel those noted

'in_ Table VII. Again ‘the relatlonshlps obServed are not
large. Thus, the aedlan value of’ tau-b before controlling
for offense, . is .012 eud .015 after holdlng offense
coéstant. Knowing the race of the offender in capital cases,
then; '1ncreases the. accnracy‘ of }predicting.v jndiciald

.fudisoositlon. by 1.$vper cent. The causal importance of this
relatlonship,”houever, is called 1nto doubt by the 51ng1e

study controlllng srlnltaneonsly for charge anad related

%;; 'thlrd" varlables.‘ Thus Judson et ‘g;. (1969) report a

fpartial r2 inp this context of .001 20 Thls relatlonshlp is

not statlstlcally srgnlflcant at the .05 level

!

o
3

Ilrnnfaxcrnr-orrﬁlsns

LN

Pindlng rev1eued to thrs p01nt snggest some reason to
donht the charge of rac1a1 dlscrlnlnatlon in sentenclng. One

plau51b1e path of analys1s, houever, rela1ns - be examined.

'!_ . a . < o

Lyt . . - s L . o
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-

_ rhe hypo*hesrs offered for con51deratlon here suggests that .
it 1s in the context of 1nter-rac1al offenses, particularly
: tbose - 1nvolv1ng blacks ' 71ct1m121ng : vhites, : tbat
dlscrlllnatlon is lost llkely to occur. Thls proposxtlon has'

been tested in samples of both capltal and non—capltal'

offenses.

Table. xi contains the single study (Green,' 196#}

offerlng a. test of the 1nter-rac1al hypothe51s in a sanple"

X

of non cap1ta1 Cases, 051ng a mode of analy51s soﬁeuhat

dlfferent fron that of other studles “con51dered in this

revlev, 'Green flrst establlshed the nean sentence recelved'

0

for robbery and burglary offenses ‘in ekch of three offender-

'71ct1l grouplngs. Next,a"expected" neans vere calculated for :
veach of the grouplngs on the ba51s of the sperlflc offense,
_ nnlber of bills of lndlctnent, and prlor convxctlons
, cbaracterlzlng the cases -in each grouplng." ConparisonS‘tof'ﬁ
the observed and _expected' ‘means, presentedbin‘Table XI1,-
v reveal, that tbe_¢discrepancies are snall -and' in 'no:
' consistent . direCtion:ﬂ The ‘inter- rac1a1 hypothe51$ thus

.receives llttle support fro- thls set of flndlngs.

-

anning our attention to Table XII, contalnlng samples

.,of xcapital cases, ve enconnter lore dlsturblng flndlngs. In

2

this tnble,v three  of the five studles report flndlngs

€

'statisticaily,zsignificant at the .05 level, u1th a ledlan
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.”“3%
‘tau-b. of .021. IhefvfindingA,causing the most cOncern?“
r‘houever, _is the. relatlonshlp betueenv rece and sentence
' reported by‘iolfgang and Riedel- (1973). In; thlS‘ study :of‘
-1nterf and 1ntra racial rape in eleven southern states, the
tau-b relatlonshlp between race and sentence 1is +226. In

/
/other words, kn031ng the inter- and/or rntra rac1al make-up

of rape cases, allous a 22.6 per cent 1ncrease, in thew

. accuracy of- pred;ctlng av.llfe or. ueath‘ou;cone for the °

" defendants.

+

Unfortunately, Wolfgang azu Riedel 'have ,.not_ - yet
é

: gublished data relat ting to a fu- ther contral ror the prior
Ty : .

records.iof' the' offenders.« Ins aad theyy have, 51np1y o

/7

“tindicated* that such a lcontrol does 7not ellnlnate the

statistlcal 51gn1f1cance of the orlglnal relatlonshlp. leen‘

v
eonr ea;ller dlscu551on of the 1nfluence of salple 51ze .on

\

~“the results of - 51gnif1cance tests, ve clearly cannot base

~ N

anyfb flnal conc1u51oﬂs -on thlsf, 1nforna€10n ' aLOne.

S~

.;levertheless, given 'the'. strength of ﬁhe ‘ orlglnal

relationshlp, it ls safe t conclude that thls study ‘raises

’;the susp1c1on of dlscr“nlnatlon,_ even -1f ;1t ‘does not ?J

i

defluitlvely establlsh its Ex}stence. ‘ &ﬂ{

.
[

Pinally. 1t should be not d that four‘ of the_ f1We

,studies reported ‘1n Table xI vere carrled out in the

: southern nnlted States. The 51ngle\study of sentenc1ng _int

‘t

K BN
e . [ - o . .
E o LR L . : s

N - . ; . P . S

i

R
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inter-racial capital cases condncted outside of the south
(Judson et al., 1969), does not report statlstlcally‘

significant differences in the nse of the death penalty by

o

the race of offender and v1ct1.. The authors note in the
iongh ‘

. text that this relatlonshlp reialns non-s1gn1f1cant in the
presence of a control for prlor record and several other

: p0551b1e suppressor varlables.
. . ‘t,v
SOCIO‘ECOHOHIC STATUS AS THE LHDEPEHDENT

0

. unnsl.n

y . 3 : BN .
. R .
Pollowlng race. soc1o-econonlc statns of the defendant

515 probably the most. conlon snspect varlable in studies of
“ﬁjndlclal sentenc1ng. 51x _of the studies exallned in thls,

~,rev1eu have focused Bn‘the soc1o-v.econo-1c status of the

‘f_é,offender as an 1ndependent vvarlahle. These stndles are

~snlnarlzed in Table; XIII°and XIv.ll

§¢

Looklng at Table XIII. contalnlng samples prlnarlly - of
g{"non-capital cases,&d ié' 1nd statistlcally szgnlflcant

‘flndlngs both before and aft } o controls for the type of_'

ld'\bffense.m The nedlan taneb before controlllng for type. of
foffense is .020, and 02m~af' r the 1ntrodnctlon of ﬁthis
control. Eoldlng offensexcon_ ant, then, the median 1ncrease

in the accnracy of predlct ng ﬂlSpOSltlon, knonlng socio-

FER .a




45

oL *=q) . ’
(600°) {9L°z)  esos
. (92°=4d) : (hzo*)
(890°) . (nz*1 ) suou ,
. Y
(ono*)
. (hzo*) -
o
. q-nv3 X QHODZ¥  q-nv3 -
- ' doIEd

{Lo’>a)

foLezL)
{ny*=d)
(602 )
(L2°>d)

(sLez)
(Lo*>d)

.acwm )

A..ux

J.
.haan.vudﬁ MQOQCMD
Te39paz 3 Inesse
IThegse 9 hkussier)
.Tvispey = - (L0*>a) F 83393
Auea1er  (€20°) (9L°SL )  tezepej..
Iivag . {L0°>8) gasvd
3Tpsse  (0£0°) (g9 °of) 23IVI8.-
i X3 FY 3 . " sdusjues
o (1o*>ar .
(910°) (Ln°gs") d4oF3sYyamad
, {Lo°>a ) - o
(900°) - (€9 081L) edus3ues
L qenw3 % ZTaVIEVA
dSn3ddo Co ’ INIqn3aaq

STIEVIEVE IAVSTIINSIS XTIVSIT U571 STSUIASS
{(s15%> a<auw<u..ozv 2T4VIEYA INZANZIIANT

IIIX 2714V3

"KY SY S0IVLS uuco.ounwouuon

L%

(6961)
139V

(6961) "

-an01s102

RCT{11

aIzevR

- kanls

J



46
The most lnportant flndlngs in Table XIII, however, are,
found 1n Nagel's analys;s of larceny cases appearlng 1n 'the
: federal courts."It vas 1n the 1nstance of federal larceny
-vcases only that Nagel ‘was able to control for both o;fense
type and prlor record of‘the of fender. Controlling only’for
: theﬂ offense, Nagel's - data indicate’ .a statistically_

51gn1f1cant “(p<.01) relationship betveen- soc1o-econon1c‘

status_'and sentencing (tad‘h=.02&) : Hovever, 'when ‘ the

- control for prev1ous record is zntroduced, the relatlonshlp

becomes statlstlcally 1n51gn1f1cant (at the .05 level) fand‘_

’dlnlnlshed in strength (tau-b .008 and .009). Hhen legal
.factors are held constant, then, knovledge of soc1a1 class

lncreases accuracy in- predlctlngojndlcnalgoutcope by &\ss
! : b)> 2
- ’ D“ .‘ i, 3
than one per cent. S e . i o
‘ ' conw i My g
v o am“ﬂ ;,p \ - S 9

TR
° . hd -
v

SOnewhat different flndlngs elerge fron Table iIWW

"ucontaining studles -Hhose sanples con51st mainly of capltal

. o

cases. While the flrst two studles ,in thlS table. (Bedau, //

1964- ' Bedau, 1965) report flndlngs that are statlstlcaliy'

gy

o

» non- 51gn1f1cant at the .05 level, and weak in strength (tau My@b'

)
h-.002 and 022), the. flnal study, by Judson g_ g; ' (1969),
reports a_ relationshlp betueen soc19-econon1c status and
.dlsp051tion that is statlstlcally slgnlflcant at the - .001

level, and sonewhat stronger in strength (tan-b- 048). Thlsf'

relatlonshlp renalns suhstantlally unchanged (tau-b=.032); -

and‘ statlstlcally _ 51gn1ficant (p<.01)., .folloving _the\

by
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introduckion of controls for~7niorfrecord'and ‘a series of

y

other potentially. contami; tlng varlables. There is, then,'
some ev1dence of d*scrlnlnatlon by soc;alw class in the
dlsp051tlon of capital cases -in this study of jury

sentencing in a’non-southern statet/

)

.Acnfaun sni AS THE INDEPENDENT - VARIABLES

-~

4

_ A final set of tables ¢0n51ders the role" of age and sex
as vlndependent variables ;in the] process~_ of jud1c1a1
‘senteﬂhlng.. Looklng flrst at. Tables xv and XVI,‘ue flnd a
nunberiof stndles reportlng data on - the role of age.
_Although three of the four" studles in Table Xv 1n1t1ally
report statlstlcally 51gn1f1cant/relatlonshlps between age
and dlsp051tlon, these relatlonshlps are con51stently snallm
The’ nedlan value of tau- b, before controlllng for offense
type and prlor record,.ls .006. Pollowlng the '1ntroduct10n

of these. controls, Green reports that the relatlonshlp loses

'statlstlcal 51gn1f1cance» (at the'.05 1evel), and'attalns a

- value of tau-b equal to. .011. Sllllarly snall r”',ilonshlps

'are the norl~1n Tahle XVI,'uhere studles involvxn é%apital
| | % H

cases ar® summarized. l€§;”;

‘ Tahles XVII and XVIII contaln data fron three' studies .

that have cons1dered the ‘role 7of sex as an independent B _9yd

varlable in the fornatlon of judlcxal dlspositions. The;J/

'vpattern of flndlngs recorded 1n these tables 1s CODSlStent

i
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-with that contalned in the findings derived from ‘Green'

research (1961). Green's data 1nd1cate that when sex of the
offender and fln&n sentenc1ng dec151on are related, without
hconttbl}zng for addltlonal 1egal varaables, the result.is a {7

t b'bﬁ 005 a: flndlng significant at the .02 Al'evele.::

B C . N
Bovever,';when offense type is held constant and Hhen only<

; ~ -

those cases ‘of offenders ulth no previous conv1ctlons - are
con51dered thelzresultlng relatlonshlps are reduced belov'
statlstlcal s;gnlflcance, and the values attalned by tau- b
are .001 'and .oou. Thls pattern is repeated in a study of
';‘canltal cases hy Judson _et al’ (?969). Thus it can be
.tentatlvely concluded that the sex of the defeé@éht Plays a

negligible role 1n the for-atlon of 3ud1c1al dispositions.

‘nIscuss,Iou“ oo

'r, The central flndlng of thlS review ‘has been. that of  a
generally L l relatlonshlp between extra- legal attrlbutes
of the offenu. ‘r and jud1c1al dlSpOSltlon in studles og‘
crillnal sentencrgg.~1nm-ore SpElelC terns, the flndlngs %§

the’.revreu -can be\sullarlzed Hlth reference to each of the

'four attrlbutes considered.

(@) BRace: soa: lence " OF dlscrlllnatlon ‘was

foungg in Sentencing of- ‘inter-racial
capi cases .a the Southern United ‘States,

In salples of non=capital cases, houever, ‘when
-offense type vas held constant among offenders
with no prior record, the relationship between
race Tand dlsp051txon ¥as - diminished below
.statistlcal 51qn1f1cance.~- ‘Again - holding
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offense - type : constant, this ‘time among

offenders with "“som

e pEGVJ.OllS CODVlCthBS' a

modest, " statistically 51gn1f1cant ;elatlonshlp

"between race and disposition was sustained in -.
two of three studies. The need for a. more
_deflnltive control over the number of ‘previous

/conv1ctlons was 1nd

(b)'Soglo-Economlc. Sta

1cated.

tus: With social class as

the varlable of - concern, 'somé evidence - of
dlscrlnlnatlon was ' again found in sentencing
in capital cases, this time in 2' non- southern
state. . This. finding withstood . controls for

non-capital cases,
.. between class ‘and di
in strength, and

ispositio

'legally significant |[factors,- =In a sample of

"houeVe , the riiationship
was 1l1nlshed‘

reduced elou statistical

significance, by holdlng cons nt.the effects‘

< of offense type and,

(c) Age and Sex: 1In g;%_tal and nbn-ca 1tal cases

alike, initial: rel
and ‘sex, -“and - judj

 reduced below stat;
1ntroduct10n of con
factors.

Several connents rega

' helpful in placing then in P

~Jaoted that capltal cas

proport 'n.of'those.cases~_h

4

ane;yftequently 'trled befo

’ rhué, seVeral of the studles

fdeal wlth jury dlsp051t1ons

;R -1969), uh;le, others_-conce

prior rec rd.

T'-J.
,,. ('

g

tlonshlps etueen both age.
icial dlsp sxtlon, . dere
Lstlcal significance by the
trols ‘for leg 11y ‘relevant

‘l

tdlng the above flnd}ngs nay be
roper context. Plrst, it should

s

eard. in the crlnlnal conrts.

. "/
‘century. Third, capital cases
-ury / pi

Ee<;jtf§§§jﬁ rather &han judges.

of/sentencing in capital cases

thy (Holf, 1965°.Jndson et g_

o
\

_ned vlth 1ntér~racial offenses

bs constltute a relatively:siail |

ded sentenc1ng //9151ons made. asw
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are, in effect, focusing Qrigiri on Jury decnslons (see

Ganfinkel, 19#9 403) . Such studles nay, then, say more about

the inadequacies of our Jury systen, particularl 1 it -has

—

been 1nvolved 1n the 1nvocatlon of the death_ genalty, -then

about the larger operatlons of our Jud1c1al system taken in -

a contelporary context. .

vin connenting on“the findingsrnecordedbin this reviev;g

it vis  also 1nportant to . pice that the authors of the
'“orlglnal artlcles often suggestedw;he occurrence of unJust
\ differences 1n sentenc1ng, uhere our ana1y51s has frequently'
bnulcated :the ueakness .of the ev1dence “supportlng" such

;. 1nfe:ences. One plau51b1e explanatlon of thls dlscrepancyv
return\\us to a concern, votced/e“:the ouxsgm of this pzper,
wregardlng %ﬁe\\uncrltnci;/'use (of tests of Si 1f1cance In
these 1n1t1al remarks;—it was . noted thac a llablllty of
COnclu51ons fonled on the ba51s of 51gn1f1cance tests alone

- is the te“dency to - confuse substantrve and causal

. ,significance with statisticali 51gn1f1cance,. thus - short-v

»

‘ cirCuiting the seerch for ‘alternatlve explanatlons '.of
telatlonshlps. In the: studles rev1ewed analysisvfrequently
stopped short ‘of the consxderatlon of 'ilpoftant -legal

variables,'.uhile” at " the sane tlne overlooklng the size of

the relatlonshlps reported.,

-_finally, the central finding of ou:"discuséionvneeds to



be reenpha51zed. Our review of the data fron tuenty”knerlcan

stndles of ]ﬂdlClal sentenc1ng 1nd1cates that,“whlle \there‘

v
i

, 'nay he some ev1dence of dlfferentlal sentencgng, knowledge

::\Y ;’g,“f‘ Do R
59 of extra-legal . offender -characterlstxcs L contrlbutesh

relatlvely llttle to our abrllty té predlct jud1c1al

k4

d1590$1t10ns. The 1nstances in thch knouledge of extra~
: legal attfnhntes‘ of the offender 1ncreased our accuracy 1n”

~predlct;ng Jnd1c1al dlsp051tlon by more than: flve per cent

u.)..
. .

ggvere a'rarlty.».f , :
SRR I o CODCi;USION
PR T .}:_, /.» . ,v: . 0‘/. “ "~,-

D HI R SR ' ' v ' R
Data" presented in this Chapter ‘are generally not

R "/u

T supportlve of the strong statelents freguently lade about“

Iz 8 -
ﬁi‘ﬁ - the role of extra-legal attrlhutes in crlnlnal sentenc1ng.5i

_ : Rl
P \data con51dered do not adequately address all of the' 1ssues

e e i

a

- j:*%‘unvolved. In partlcnlar, (gt lay be argued that criminal

m‘-'

{fﬁﬂf 4 sentenc1ng ‘lust be’ Studled as a process“-that often

:kl

e dlsadvanxages llnorlty grou%é%ffendants at stages grecedlng_

K .sentenclng. The cnrrent ‘study 1nc1udes a part1a1 test of

“*”;:thls 71evp01nt by focus g on three stages in the sentencrngl'

process. '(1) vthe ,f ct111t1es _ 1nvolved in crlllnal
) . / ’

‘prosecntion. (2) the probatzon offlcer's 1nvolvenent in ' the
presentenc1ng —pIOCESS° and (3) 1ncarceratlon and treatlent.>,

In order to -axlllze the use of our ' resources, ve will
C A\“ . - o N

3
)

;f? Onefresponse to the flndlngs will be the suggestlon that theﬁ7




~

confine. our  attention to the two extra—legal attrlbutes

) v

given proainence by our review of the llterature- race and
soc1o-econo-1c status.' Flnally, thé present ‘study is-;
dlstinguished fron prev1ons ‘research by its attentlon to ;a 
'l1nor1ty group 1nfreguently con51dered- Natlve Persons-Aln‘a

setting prev1ousiy unexanlned— the'Prov1nce of Alberta. .
- Ii 1
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1The term “extra-lcgal attributes® is used in this
‘discussion to refer to perceived characteristics of the
offender that are formally extraneous, by lawv, to the
- imposition of sentence. . . '

‘ The term . "“sociological .viewpoint® is used in a
‘Testrictive sense to refer to a popular emphasis on extra-
~'legal attriButes in studies of - sentencing. There  are, of
‘course, other sociological views on sentencing, and some of

.these are, considered in the conclusion to this chapter.

4 .
2Studies were originally located by consulting previous
discussions of the seﬂkencing- literature (Overby, 1971;
- Green, 1971%; Mannheim, 1968), a bibliography on sentencing
research (Tompkins, 1971), Abstracts on Criminology and
‘Penology, and Sociological Abstracts. A purposive sample of.
tventy studies, and tables therein, was then selected on the
basis of three criteria: (1) public availability, (2)
attention to variables of concern, - and (3) frequency of
~ Citation in the literature. . s : :

_ ~.30ne misguided reason for the use of large samples .in
- sentencing studies is the problematic assuamption that such a
- Pprocedure . will randomize the effects of extraneous
‘variables. This assuaption is, of course, fallacious,
. Tl . 2. K . .
| ‘Labovitz makes a similar point in the following
manner: . LT : - '

- It ‘may be argued that significance tests at
best provide the absolute minimum ‘of  knowledge,
€.g., whether ' or not 'r* jis signifjcantly
- different from zero....But a zero relation... is
- useless ' to refute. ‘Most things (and perhaps all .
things) are statistically related, if only to a
- very small degree. The surprising case is the zero
relation, ' which is more likely in small samples
than in large (1969:113). S o 2

*.  SFor an excellent discussion of the techmnigues of
‘causal analysis, and the use of statistical controls for the
. test ofvalternative;explanatoryvhypothes,ngse Hirschi and
Selvin (1967:35-174) . This discassion vilggwl o+be useful in
distinquishing the different techniques msgd: fp* introducing
.§tatistical controls = in tabnldr,,@ési¥¢é§§rasted-‘uith ‘

- multivariate, ‘analysis.

SOne of the stadies (Jacob, 1962) did mnot present data



I
A

in a manner suited to inclusion in this table; two other .

-studies (Green, - 1964 ‘Wolfgang and Riedel, 1973) are
reserved for consideration in“Tables IIIA and IIIB.

TA copy of the tables used in this review is available,
on regquest, from the author. For a discussion of the methods
of secondary analysis used in this réVieq, see Hirschi and
Selvin (1967: Chap. 3). ' -

. : : . ) .

.. ®Chi square was chosen as .the test of ignificance inm
‘this review because of its "frequent use “in the original
studies. For a discussion of ‘the chi square test’ of

significance, see ’ Blalock (1960:212<221) . Goodnman and

Kruskal's tau-b was selected as the measure ' of association
-on  the basis of its pProportional-reduction-in-error (PRE)
interpretation (sece Costner, 1965) , and further on the basis
of the measure's performance in a recent "test of validity"

" by Hunter - {(1973) . For a discussion of tau-b, see Blalock

(1960:232-23u4) .

o4 . : ‘ ‘59"

‘eIt should be noted that Lemert and Rosberg's study

additionally involves a control for occupational status, A
fourth study, by the Southern Regional Courcil (1969), did

© not control for previous record simultaneously with offense,

~and theref?:e'is not included in tkis discussion. , =

~ 10For - a_“diSCussion of - the; techniques of partial_
_gorrelation, see Blalock (1960: Chap. 19). For a discussion’
of the particular partial correlation procedures used.’in

tﬁis‘instapCe,Isee'Judson et al. (1969).

11In five ©of these studies '{uartin,J 1934: Fbrslund,

1969; Bedau, 1965; and Judson et al., 1969), the indicator

of socio-économic”status.is occupation; in the - sixth stud
P Y

(Nagel, 1969), the indicator is "indigent" or "nonindigent®

financial status. )

@
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:; HE HETHODOLOGY' TABULAR AND HULTIVARIAIE TECHNIQUES

IN THE STUDY OP SENTENCING -

our iew of Anerican © research on extra-legal -

attributes ' and criminal sentencing ‘revealed two basic
prOblensi (1) the,needtto control systenatically 'in:'such
-studies for legal and extra—legal varlables 1nvolved 1n

sentencing, and (2) the importance of deternlnlng the degree

to which legal - and extra-legal ' characteristics "are

lipredlctlve of varlatlon in sentenc1ng. Both of these factors

veigh - heav1ly in the ch01ce of a method of analys1s for the

-

 current study..~

hj\

TN

More thannuamidecade.vago, Holfgang et al. (1962)

suggested the need for cautlon in- lnterpretlng the results,~

_of research on dlscrlllnatlon in sentenc1n§. "Because ‘there-

L
are aluays lany dlfflCﬂltleS encountered vhen seeklng to

hold'constant a varlety of factors in the personal andi

soc1a1 background of offenders uho appear before the conrts,

carefully controlled research 1n this area of dlfferentlal:rlf

jud1c1al treatnent 1s st111 -dn_ 1ts nascency" (302). An’

Ty

indicatlon of the extent of the problen is prov1ded more

tecently by Holfgang and Rledel (1&73 127-128) in. a llst of

'liwthe varlables con51dered relevant in‘ a study of the

ilpositaOn of the death penalty for rapes.

f\&n 1. Offender characterxstlcs

N0 2. age

)
hee
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b. marital status
_ C. prior criminal record _ \
N d. previous imprisonnent ‘
: e. elployment status

2 Vlctll characteristics

a. age : -

b. marital status

C. dependent children : : :
. - d. prior criaminal record o
( e. reputatlon for. chastlty '
3.§Hature of relatiomns betueen v1ct1m

| and offender

|- 2. offender known to victinm

'( b. prior sexual relatlons

4. Clrcunstances of offense
‘ '; @« COBtemporaneous offense
. be type of .entry-- authorlzed or
.;"nnauthorlzed i
‘Ce locatlon of offense—- lndoor or
‘outdoor , :
d. display of weapon , : , .
€. carrying of . weapon ' - : ’ _ .
f. amount of 1njury to victin
g. threatened victim
h. degree of force employed
i. victia made pPregnant by offense
,j. oneé or more multiple o;fenders
k. date of offense :

5. Clrculstances-of the trlal

' 'C)' . a. plea
b. defense of . 1nsan1ty : -
C. appointed or retained counsel - ' . ,?

"»d.-length of time of trial
€. defense of consent ' '
f. vhether defendant test%Tled

The difficulty 'in#olved 'in considering ﬁhis x“lan}

‘independent varlables is,*dof course, that in tabular[

analys1s the nunber of cases avallable for nanlpulatlon Ulll

——

seldon be sufficient for the task.zﬂlrschl and Selv1n laked

thls 'p01nt graphlcally in a conparlson of the efficlency of_
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rregresSion and tabulatttechnigues: "A sample of two hundred
casesf'is_ large 'enough to co-pute a regre551on equatlon of
fiftj'variahles, but a sa-ple of tvwo thousand cases may not
‘bef‘large ’enough to__examlne the joint effects of five
- variables in a percentaged’ tablen (i967:167)., In short,
‘vhenevet thef tabular- ;analyst needs to examine the
51nu1taneous effects of -grewthan tWwo or three independent

variables, he is ltkely to rua out of cases.

'ihe inefficiency' of tabular analy51s frequently leads}
to serlous probiels of inference. “For exanple, because of
his 1nab111ty ~to cousider all of the 1ndependent varlables
51lultaneously, the tabular analyst bever knows how much of
the - variation’,ip' the dependent var;agle he has explalned

or, even more inportantly, uhether hls qQverla ing sets of
| ayerlappi |

€ same variation

_iﬁdependent variables lay have explalned

b;iﬁlore than once. Approached froa dlff%ii t angle, " this

'problel produces dlfflcultles in cahsh inference. A

"_hxpothetical exaiple; abstracted from ;sentehcingﬁ.

. Iiterature, will help to clarlfy the prgklen of causal

1nference in tabular analy51s.

It ‘is vety common to find ,four, ~intercorrelated

/

independent//varlables assocxated wlth final dlsp051t10n 1n*.
{stndles/dflsentenc1ng. These varlables are: race, nuaber of

cnt/eht charges, prlor conv1ct10ns, and‘gravity of offense.,

/
e

/7
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B~ :ver, because it woulgd féquire an extremely large Sanplé
"> cornsider the effects of all four of these 1ndependent‘

arlabies at oncé, the te- dency in tabular analy51s is to
‘roceed by  droppinag one  of ‘these Qafiables from
cctsidé:ation. Given rn-,discipiinary biases, it, would tbe
the re-e socic.. : st who would in this situwation eliminate
‘the racial . -lapnle from his analysiS°' thus, one .of:ttte
1egal variahles’ will custonarlly be the first to go;;?his
is, in fact, the pattern snggested " in our' reviev of the

sentenc1ng llterature. In any event, it is now that the

‘problem of causal inference energes. Given that the ;ggg;

variable dropped from the ana;xs is is in €r-correlated with

—— Smem ———

the relalnlng 1ndependen variables, and thus 1i ely .tg' gg‘

~ responsible for some part of the latter varighles"effe t on

final disposition, the causal 'leanigg of any one of the

following tables ¥ill - be a matter of §ng doubt, In
particnlar, we vill ‘not be able to‘ lake - any causal
inferences regardlng the 1lpact of race, Hlthout engaglng in
a suspect assunptlon about its relatlonshlp Hlth the missing

legal varlable.

All of thlS is not to. say, of course, that ‘babular

7analy51s is entlrely u1thout use to the 5001al sc1entlst.

The technlque remains a partlcularly valuable vehlcle for

the presentatlon of flndlngs to both lay and profe551onal

‘ audlences., In addition, tabular ' ;%alysis provides' a
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cqn;enient;;leans cf explcriﬂd interaction effects anong
variables; Tables will he.ﬁ%ed for both of, these purposes in
the Chapters that follou, particularly Chapter Six, For the
'naln. part 'of our ana&gszs, however, . He’Hlll take advantage

of the pos51blllt1i;§ﬁade available in regressron analy51s.

The use of @regre551on technlques, under suitable
fcondltlons, allows an- 1ncrease in the pouer, efficiency, and
prec151on of data analy51s. A basrc feature of regre551on
’ranalysis that fac111tates' these ‘ 1nprovenents_' is the

utlllzatlon of r\latlons between Pairs of variables to builgd

up lore conplex felatlonshlps. A conseguence ;s that there'
N

~o

is almost no llm1t to the nulber ‘of 1ndependent varlables

that can be exanined at one tiie; a 51tuat10n far dlfferent

PR

fron that ed in tabular analy51s. It is not surprlslng,
' K4 ) _
then, that regre551on analysis has attracted a great deal of

'1nterest, in recent years, in the field of-sociplogy.

A basic issue> in the use of regressron analysrs in

soczal research has’ con51sted of evaluatlng the conseguences
. P‘%‘ . [
‘of assunlng equal intervals for ordinal scales. Regres51on

N

analy51s is prellsed on the -easurelent oftgarlables on am

interval level -(i.e., 1n established - and equldlstant

nulerical ~quantities), while -any of the varlables ‘ve wish

“to consider are freguently measured on ordlnal scales (1 e.,

‘ values of these varlables can be ranked in increasing or

!

-l
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decreasing order, but the valdgs do no

numerical guantltles). Tuo bas#c‘responses have 'energed to .

this problenm. The flrst is 51mply to treat
as df"‘they conforned to 1nterval sca
nunbers to the .ordered categorles. The
‘involves a technlgue for testlng the po

“1ntroduced by such treatment.

lSanford Laboritr’has probahly been th
rfadvdcate' of the treatment of ordinal var
‘ scales. It rslargued that,.";.a treating

vas 1f they are 1nterval has these advantag
RroTre powerfﬁl »sen51t1ve, better developed
_statistics wlth known sanpllng error, (2
’f,lore knouledge about the characterlstlcs o

ikB) greater versatlllty in _statlstlcal

(1970:523) . Labovitz subtantiates these -

enpiricay evidence that the treatnent of
as. interval measures is acconpanied by onl
vhen the ba51s of conparison is the nse of

neasures (1967: 1970). The conclu51on is th

this approach far outyelgh the ll&bllltles 1nvolveﬂ.

technigue, Ulthln the framework oi regres

1nvest19at1ng the "dlstortlons"

.. 66

t. represent actual

ordlnal varlables
les, by a551gn1ng
'second response

"u

ssible dlstortlons

e most pe;suaslve
1ables as 1nterval
ordlnal varlables
e5° (1) the use of

and 1nterpretable

). the retentlon of

£ the data,' and

nanlpulation.;."
argunents ‘ Hlth
ord1na1 varlables
Y snall "errors,
nore conventlonal

at the beneflts of

expllcatlng a

23

1on ana1y51s, for

uced, in u‘treating

»

b
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ordinal , data as 1nterva1 Ihls approach is variously known
as "dummy variable" ana1y51sl the investigation‘: of .
' "degenerate dlchotonles,“ and the use of 'hinarxlvariables.'
Beyond expllcatlng this technlqne, noyle - (1976) has
contributed an empirical exalination ofi the effects of
analyiingf'a set of data in three ways: (1) vlth tahular
technigues; (2) usxng dunny varlable analy51s, and (3) by
assigning' 1ntervals to- ord1na1 variables and ‘applying.
regre551on technigues.-'The results of\gthls exallnatlon
indlcated that the tabular ana1y51s led'to nlslead‘ng canSal
.1nferences-' 1n contrast, the latter two approaches produced
Zvery 51n11ar flndlngs._Boyle s concln51on relnforces that of
Labov1tz in snggestlng that it is genernlly not dangerous to?
' -assume an 1nterval scale based on ordered categor1es. All of“‘
, thlS 1s best snnlarlzed 1n the advise of Bohrnstedt and
Cart: :: '".., vhen one has a varlable which is measured at

least at the ordinal level, pdraletrlc Statistics not only-

can be, but should be, app11 a» (1971 132 emphasis added) .

With _this endorsenent, .our attention tnrns nert to a
' consideration ofk‘the téchniques of regression -analysis

itself. ’As\ a preface to this- dlscnssrqn it u111 be helpfulvf‘
to COnsider} flrst, the fonndatlons of correlatlon ana1151s.
Correlatlon ana1y51s, llke the -lethod of crosstabulatlon,
allovs the researcher to measure the degree of covarlatlon

_betveen tuo var1ables. ﬂovever, _1nstead of exa-ininq the
) L R . Y ' )

P
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[ .

ﬁﬁw§§§gciation

- regression is an

_ coeff1c1ent, or normallzed

N

5 analog of tUOﬂﬂaY crosstabulatlon, then lultrple

coefficient ;). .

Ay

. coefficient,

conceptualization

betveen one 1ndependent var

. relatidnship betueen a set

) ‘ ’ ' 68 .
j01nt frequency distribhtion of tuo‘variablesfinvtabﬂfar
forn, dorrelation‘ analysis indicates the * strength’ of

LY

resulting. in a single ‘summ

Havingc described th

it is a re

coefficient to- 'multlval

%

the

allows researcher

Bultlple regre551on all

1¢N

through a process

of L'

extension.

to

/

) ‘
ary statistic: the

» . ., hd \

e ‘function of 'the correlatlon

latively simple step © to _the

ultiple regre551on-

" 0f the blvarlate

late' analy515. The correlat1 n
-regression

.-/

neasure the llnear relatlonshlp

51mple‘ coeff1c1ent,

1a51e and a' dependent

ovs fonen to S$tudy - the

of, indepeddent variables and

nunber of dependent varlab

1nterrelat10nsh1ps among th
coeffl

51np1e »correlatlon

ﬁ»ls the contlnuous analog of

o

al. 1970 175).

. * The gﬁidiQé‘ pr;ndiplegbf,nult;ple'regreSSien anal&ais.{
involves ‘prodUCing.-a linear cbibination 'of' 1ndependent o
variables ' that correlates as

L3

les whlle taklng 1nto account the
e 1ndependent varlables.r If
clent 1s v1eued as . the contlnuous

regre551on

a’ n-aay crosstabulatlon" (Nle et -

I -

% .

hlghly as p0551b1e vlth the

.
1‘ K “

.of statistical estimation,

lcerr€lation

"Multiple

~correélation

varlable.'
- linear -

a:

thef

/7.“/

St
1&\ )
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, dependent/:ar/able. The dlfference between the value of the
dependent variable and the value predlcted by the lineat
/ L]
conb1natlon of the 1ndependent varlables is. knoun as the

//resddual or- the .error term. Representiﬁg the dependent

////, variable as D, the 1ndependent varlables as I's, the
unstandardlzed regre551on coeff1c1ents as b's, a constant as .

. . .
c, and the errori term of residuval as L, the equation
ﬂrepresenting'multlple regressionfis as,follovs;

D = bi112 *"bZI? + ... 4'5 I +c+ 1 ) o

A4

' our attentlon turns flnally to a con51deragaon of: path

coeff1c1ents. o Path coeff1c1ents (pg )’ ‘are simply

. standardlzed r#gre551on coeff1c1ents. They are calculated by

T}

lultlplylng the Unstandardlzed coeff1c1ent h& the . ratio lof
the standard dev1atlon of the 1ndependent varzahleﬁxo theu
Standard dev1atlon of the dependent varlable. Values of“path L/
coefflc1ents range fron .one to minus one. . A partlcular“ path

coeff1c1ent "...measuresj}the; fractlon of the - standdrd

l

dev1at10n of the endogenous varlable (wlth rthe appropriate

szgn) "for 'Awhlch the de51gnatede varlable is dlrectlx‘.
respon51ble in the sense of the fraction -ihich vould be

found Cif thlS factor varies to the same extent as 1n the-,

b obé%rved data whlle all other varlables (1nclud1ng residual-

O

/varlables) are constant" (land 1969.8.9)r

h pathl coefﬁiCieutf then} indicates the proportion~of
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variance in the dependent  variable that is dlrectlx, or

. solely, attributable—‘to variance in a sbeczfic independenth

\

varlahle, controlllng for all other variables. aesumed to be

cansally antecedent in the model. - Co

‘\.b& X "' e . . . .‘\‘\
Path coeff1c1ents llnklng varlables in ordered serles

can be nultlplled for the pnrpose of calculatlng indirect

’ deter-ihing the ,ihdireCt .'effect of xrace' ., on' flnalv
‘disposition, as tnls effect is medlated by the 1nterven1ng
}_varrable prior record. If -race (xl) "is linked to prlor
recgrd (x2) by a path coeff1c1ent P21, and prior record (XZ)

.is llnked gto flnal dhsp051tlon (X3) by a path coeff1c1ent‘
vP32° then the product of these path coeff1c1ents (PZ‘P32)

will 1nd1cate the 1nd1rect effect of race, operating through~

‘the varlable prior record, on’ flnal dlSpOSltlon.
.)A'

uanlpulatlon_ of. correlation' and path coeff1c1ents 1n_:
. the teras dlscussed forls a baszs for the data analy51s in

the chapters that follou.
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!Dummy” variable analysis involves . recoding a parent .
-variable in a dichotomized-form, with the categories coded *
as "0" and "™Iv, For example, to treat a trichotomous:
variable Xx- (orlglnally coded as 0,1, and 2) as a dutimy
varlable, we need two recodlngs of the var¢able as 1nd1cated‘

in the folloulng table- : . e
““.”nn"”"l'““"“""”"""“'l""“""'l"" 4 . ’ ‘\}X
Parent Variable. . Recodings
X . , X1 <3
™ :20000-0 ‘ . ) 1 ) T ' 1 o
1.... .. - O 1 \’N\‘
0...... 0 g O ..
""'l”"”"”lln"!‘“"ll!’ll..!ll.."llll'll'l‘"'!-!lll

(=

. - : L

If we are interested in the regression on ngof some

dependent -variable Y, we can then study the multiple

' regression on Y of the corresponding ir-»of ‘dummy
variables. Using this procedure, the two dumay * variables
.Will separate out the effects of first moving from'the lower

. to middle category, and the roa the dlddle to the upper
category of X (cf. Boyle, 1970 TT— . o

™M
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PRO‘S,ECUTION AND SENTENCING: AN ANALYSI_S OF |
.IRAﬁSACTIbNStiN>A PROSECUTOR'S OFFICE 5 A

A o - §
/) ‘ A soc1ologlcal concern wlth the process ‘of crlmlnal

sentenc1ng is vell denonstrateg Dy the studles revrewed 1n
Chapter Two. Slmllarly well establlshed s a. soc;ologlcel
1nterest in the‘ process ~of criminal ‘proseCUtioh (e;g;,
uNeil.nan,x"'19>56;>:1‘966; Miller, - 1970). Surprisingly, houever,.

| the vtvo--COACerns haie'.oot been llnked systematlcally n
' elprrlcal research The tendency, 1nstead has been to treat
sen{enc1ng \and prosecutlon as separate dependent varlaoles,
to be llnkedilnd1v1dually to. otner~war1ables in the. legal
process. -In thlS Chapter,.ue Llll couor;e’con51deratlon of
prosecutlon and sentencrng in a sxngle path 'model. Before
_,turnlng to the analysrs 1t$elf, houeier,‘ue'uili revreu
' several approacﬁes -taken to. the  study off. criﬁi;al
Prosecutlon.b u | R

THE LITERATukz

\ The process of 1cr1n1nal prosecutlon is a subject of

g e

\ .
-internatlonal concern (Dando,»1970-' Grossman, 1969' 1970'

 Jescheck,; 1970° Lafave, ';:an 1ssue of constltutlonal

4

';édebate (chamblrss 1970),; Qw for soc1a1 theoretlcal'

5

fspeculatlon (e g., Blunbetv 1967a° Chanbllss and Seldman,.

v'19?1; Sudnov, 1965), and

-~ A ¢ o

'(e.g.,. véf;;, ri%?ﬂ‘. Nevlan,%4956);vin t41$émlSCUSS;OD,‘!w‘fl__:”

o [ <

s

2%y
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vill confine our attention to several theoretlcal and

emp1r1cal dlscu551ons of crlmlnal prosecution,

Two dominant theoretlcal approaches can be dlscerned

d

Although the approaches are not: mutually exclusive, they
differ in empha51s,‘ focusing “on two distinct concepts;:

bureadCratization and class conflict...

Blumberg .(1967a) focuses ~on  the : role of
bureaucratization _in.ihnglo-American' systems of crlmlnal

justice, Qraying on Heber‘s dlscu5510ns of the‘ process of

. rationalization” in mddern legal systems, it is ardued that
the pgégér focus for séﬁhy lies in the organlzatlon of the.'
_crimigal- court'-"Soc1ologlsts and’ others have focused thelr
attentlon on’ the deprlvatlons and social dlsabllltles of

—

.such varlables as race, eéin1c1ty, and social class as belng '
g ] T g
the source of an accusedm person’s defeat/ln a criminal

".cQurt, Largely overlooked ' is thelvvarfahie of the court
organization ‘itself, which posseSSes a thrust;npurpose, and
'direction of itsv,oun" (3967a:19); Blumberg: ‘argues 'that
4bureahcratic'.demands for' eff1c1ency exert ah 'exogenohs

‘influence on the prosecﬁtlon process. These organlzatlonal‘

Bl

. preSSures _pare operatlonallzed proceduraly through; the

actlons of defense counsel, cllent. and_ prosecutor. in the

process of plga negotlatlon (1967b).

Chamﬁggssvand'seidman'éiffer from Blumberg in assigning.

A)
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an’”intervening role to procedural varlables in the causal
.seguence (1971). Argulng fron 7a: uarxlan .v1eu of 'class ;,\1.

confllct, negotlatlon betueen defense counsel and pfosecutoE'_“\\
' 1

/

is’ conceptuallzed as a\mele@&ng mechanlsn that fac111tates
N\,

_ protectlon ;of the povwerful ‘and_“ explomtatlon ‘ﬁof Q;the
o ' N N PR -

powerless;; Procedural varlables} thus assume an endogenousv'

~

R N

p351t10n, subject to the dlrect effects of the soc1al class'

pq51t10n of the,»defendants 1nvolved.J "Hou -favorable» a

£ .

r'bargaln' one can strlke\ulth the’ prosecutor 1n the pretrlaldt‘un
:_confrontatlons 1s a dlrect functlon of how polltlcally nd
.econonlcally pouerful the defendant 1s. In terms ‘of day-to-p~‘
?day prosecutorlal actlvltles, what thls omes doun"to,ﬂisxc ?if'

that the lower class,,lndlgent, and mlnorlx{ group nember 1s‘""
._lost llkely \{tosh‘b prosecuted for,_h;s offenses....“ff‘

e
Wt

N

uov1ng fron theory to research tuo emplrlcal studles'f

J

'are avallable for rev1eu. Vetr1 (196&) has publlshed results

of a survey questlonalre conpleted by prosecutors 1n forty‘

three states. It 1s 1nportant to note that the response rate

N

to the questlonalre uas low (uo per cent), and also that he

"

'accuracy of the responses ohtalned i‘ dependent on 'the

honesty and perceptlveness of the, respondents 1nvolved.
Nonetheless, the flndlngs are of 1nterest. Anong flndlngs-

relevapt to our dlscu551on,';'"” reported that prosecutors

q

‘ con51der prlor conv1ctlons and l\lklple charges as 1lportant



76
factors in the decision to alter charges.

v - .
Nevlan S (1956) study of the prosecutlon process used

as its data source the recollectlons of nlnety seven felons
under actlve sentence. Although th1s sﬁudy 1s‘ a150~ linmited
by the accuracy of the respondents' reports, it ls—again‘of"
‘1mportance in terms of the 1nsights' offered for further
research -/Data reported .by Newman cast douht on the class-
based hypotheses of Chambllss and Seldman. For example, uhen
defendants uere compared in’ terms of their 1n1t1al pleas, no

51gn1f1cant dlfferences were found by educatlon, occupatlon,

\\‘_and re51dence. Slmllarly, MAn  amalysis of the sample of

offenders ’.shoved R nol-\clear»lcut categories' separating
vbargalned and non bargalned convictions" (1956 789).

Nevertheless, Nevman"reporfg that among those cases uheﬁe

\ .

negotlatlons vere percelved to have' occuren, appr011matel
33 per cent 1nvolved communlcatlon regardlng alteratlon of
charges, vhlle 67 per cent 1nvolved dlscu551on of sentencang

cons%deratlons. A concludlng hypothe51s suggests that,l "The‘f
uay bargaining nov works,'the nore experlenced crlnlnalsican:

Inanlpulate legal processes' to obtaln llgh‘ sentencesjandﬂ
'fbetter off1c1al records ,..;" (1956 79&&\ o
- ‘ s : - ”iiuf

©

Our dlscu551on gfﬂtge llterature relatlng :59 crimin%i

v

' prosecutlon suggests several different themes. Chanbliss an‘

" ‘Seidman clearly ' hypothe51zeij that . class;- confllcﬁ

I
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operatlonallzed through the. extra legal attributes of the
~defendants, is - a dominant dlsadvantaglng factor in the
process oé criminal prosecutlon. Just as. clearly,:7Bluuberg'
argues that the prosecutlon process is guided by a set of
bargalnlng procedures whose thrust is constralned more by
organlzatlonal prlorltles thah\g}ass interests. Neuman, in
‘contrast, argues that it is the""conv1ctlon ~wise" offender.Aw
‘who heneflts from the prosecutorial p;ocess. Flnally,IVetrlb

1ndlcates that a number of more conventlonaQ legal variables

must be con51dered in dlscus51ons of crlmrpal prosecutlon..

Unfortunately, although the lltera*ure surroundingv the

prosecutlon process is helpful in 1solat1ng potentlally

o

;. important variables, 'it does not suggest a set ‘of

) propositions suff1c1eutly prec1se /to“ allow a deductive

—— i s o .

model - testlng approach to thc research problem. In responSe

to thls 51tuat10n, technlgues of path analysis'uiil be used

>

' 1nduct;ve 1- in deteraing causal llnkages between the

‘yarlables concerned (Heise, 1969)°,
THE SAMPLE AND HEI‘HODOLQ/GY" o

qu 'salple cons1sts of 1018 cd/;s draun a+ raudom from

files coverlng a s1x lonth perlod /of prosecutlons /jLe,

city of Ednonton. The 1018 caseséﬁnvolved over 1500 charges.‘
. 3

Our prilary 1nterest,-,as revious studles, uas 1n the

/ N

offender as the unit of ana1y51s. Thus, it was necessary_\tbu

o
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select the salient charge facing.each offender. This Qas
accoiplished by choosing the offense assigned the most™
severe sentence. If no'charge receiﬁed sentence (i;e., rf
all charges were dlsnlssed), or if [fhe sentences were  of
egual . severlty, the‘ offense prov1ded the most severeé
Vsentencing option bi statute ﬁas{ chbsen, '£hree groups_‘of
‘independenf .iariables, presented in '.Table_ XIX, are
considered in‘ the analysis;ﬂ The: instrunent; used'ejin:
collecting‘ the data is; presented in Appendlx I. A brief
discussion of each set of variables follous, vlth the order
,of presentailon representlng an assumed segué%ce\df\temporal

'and/or loglcal priority.

o

-

The  first gronp of' variahles consists'of extralegal
'hoffenders characteristics: race ‘(xl)'fand socic-economic
-status (x2).' The racial backgrcnnd of the defendant was-
indicated’as (1) uhite or'(é) Indian Oor Metis on frhe basis
of designaiion -as such in the case flle.i The presence of.

r

-.persons of Indlan descent in the sanple can be con51dered/an

asset in thls part of our 1nvestlgatlon. In conparlson with

'other Horth Amerlcan groups, ;t can plays;hly be argued'that‘
Indian and Hetis defendants understand less, and res

least their fate 1n the hands of the law. Thus, if there is .

racial disadvantage in criamsinal prosecutlon, it would seen

llkely that Native persons vould be among those exper1enc1ngv

i

the ‘uorst effects.' Addltlonal 1nfornat10n on the carrent

- . : - R R
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¢Jdeally, it would have been
ap irnterval
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- tence)

i

Variable
Eace
Socioceconomic Status

{Index: Edward's
Social-Ecorncauic

_Grcuplng ot Occupa-

tlcns)

Pricr Arrests*

legal Se;xousness

cf Initial Charge -
(mecasured as maxi-
Bua statuatory sen-

Buaber of Char.

Defense Counsel

Workers
- Laborers
None ) ) ‘one or .
° Bore
6 Months (1) 7 Years ¥
18 Months (2) 10 Years
2 Years (3) 18 Years
3 Years (8) tife or
5 Years (5) " Death
fe (1) six -
Two . (2) Seven
Three “(3) Zignt
Four (48) "Nire or
Pive ‘ (5) Bore
FL U - (,/ : -
%o . S 1) ~Yes:
"Gullty

‘Initial Plea

Chargé"ilterations

variable.'

’

TABLE XIX: VARIABLES IR THE PROSECUTIO! ABALYSIS

Scale

White ') Indian &
'uetis

Professional, Techrnical and

Related Workers
Business Maragers, offlc‘als,
and Froprietors
Clerical and Related Workers
Crafrsgen, Foreren, and
Belated Workers .
Operatives and Related

"Plea Reserved or Withheld

Mot Guilty

No Charge alteration
Secondary Charge Alteratrion
Primary Chatge Alteration

pteferabie to. con51det prlor record
Unfortunately.
contn&ned this 1nfornation in a dxchozonlzed forn.

prosecutor's office

2)

Q)]

)
(3)

(W)

(5)

(6)

2)

16).
(7).

(8)

9

(6)
n

(8)
- (9)

2)

.

(2)
3)

M
(2)
3)

‘as
files
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"TABLE XI1x, CONTIN[}ED

Notaticn Variable 3 Scale ’
b & ~ Final Dispositiop " Charge Dismissia o (1)
. : Absolute Discharge (2)
Conditional Discharge or Pine 7 (3)
- Probation e CT (4)
; Prison gl ' (5)
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or custonary occupations of. the defendants ¥as gathered fro-,
'the files, and 5001o—econ011c »ustatus wvas ‘deterlined‘
acrordlng ' tordvEdvard's Social~8conoiic . Grouping of
Occupatlons.' | |

\0
The second group of variables 1ncludes legally defined

offender and offense character’st1c5' prior arrests (13),
legal seriousness of thc 1n1t1al charge (X‘), and the nunber‘
of charges (x5). Infornatlon regardlng the presence of prior
iarrests and\the number of Charges cdrrentlyj fac;ng the
offenderﬁ ées ~obtained ’ qirectly from the files. The
fserlousness of the 1n1t1al charge selected for analy51sc vas
,operatlonally deflned 5 teras of the laxilul‘senrence
'provided‘for the offense id the Criminal Code of Canada“.
(Martin g;gg . 1972). |

~'The  third group of varlables involves procednral
factors: presence of defense counsel (xe), 1n1t1al plea‘
,(!7), and- charge alteratlon (X’). ihe presence ‘or ahsencepof
;defense'-counsel and - the - nature of the initial plea uere/g
- recorded fron the flles. The type of 1n1t1a1.plea was then
ranked .accordlng to the .intensity of the den1a1 of guilt

‘1nd1cated° (1) plea of gullty,ij) plea reserved or witheld,

(3) plea of not gullty. .
_ &

'ueaSuredent of oharge_ alteration ’presented.za more
" difficult problea. f?iscqssions of cnargekalieratioh.have,_

i

<7
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. restj}ctlon Rof clv1l- llbertles“

VO = g

rn the-:lstlnctlon betueen 151tuat10d511y

'ﬁ'ded offenses (Sudnow, 1965), the nature

%

_,,,~ Y

N

_,481ulberg, 1967b), and the dlsjunctlon betueen expectedg and

R i -:'5\‘ R '?} o
~Of Lf thew -lnte‘- tlon\z betveen the _negotlatlng parties

effected v}sentenclng ""con51deratlons"’xd(uevnan, . 1956). /

- ‘
\

“

@ ‘<.

. /x:éntence offenses concurrently. Thus,.nore ;nportant than
»

ny of the prev1ously nentloned COncgrns, for the,purpose of
F

Hovever, in the jurlsdlctlon studled judges customarllyf

predlctlng flnal d15p051t10n, fs _' 1nd1catlon "of .the"

partlcular charge\ benng altered n{ short,v thg -ost

i

1qﬁ6rﬁant con51derat10n for the defendant~ﬁs whether or not

e

"the- lOSt g ou§ charge tac1ng hll 1s changed. Thus, ch?rge
alteratlons ‘are ranked in® our analyszs as follows: (1)"no'

: charge alteratlon, 4(2) secondary chatge alteration, (3)

.
prllary charge alteratlon.
_'i*"_"{»: A\\L:‘ \ .

The dependant varlafle for our analy51s 'is‘ the ilnal o

disp051t10n recefved by«‘the offender._ Rank:.nga of thls‘

varzable uas deterllned by the degree of gnll% and/drv

.

i dlsp051t10n (cf. Green, 1961). Thus,‘the dlstlnctlon betuéen

“

-A“

charge disnlssal and absolute dlscharge is - based. onr~thef*

TN

acknovledgelent of gullt nvoled in the'lat%er’dispos;tron;

Bach 6} the follou1ng dls 1tlons condltlonal dlscharge »qr'z'

.
‘4:‘ \

1nvolVed ln the flnal_;

fine, probation, ‘and- prlson 1nvolves a successive 1ncreasea"

&3'.

in the curtallnent of th?”c1v1l llbertles of the& ff%nder;":

N
b

P d
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b

I TR v THE ANALYSIS.

“ . . . . ' : - o ,>-' . .

The,technigue usedqfn the analysis of the data is step-

vise lﬂltlp € regression. DlChOtOlized leasuresalncluded

the ana1151s ‘e treated as 'dnlny varlables" (Boyle, 1970),'
‘“-vhlﬂe the renalnlng ordlnal varlables -are assuned to
approxllate the characterlstlcs of 1nterval leasures. . This

strategy follous fro- the discussion presented in Chapter

Three.

-

+ §

Correlation coefficients (r[J) relatlng the n1ne>
t '
varigbles involved in the analy51s are presented 1n Tahle"

XX. Using step-vlse lu1t1p1e regre551on, thls latrlx forns-

’the ba51s for the calculatlon of the pat oeff1c1ents (914’

Presented 1n Table XXI. . ' : ST N

g . . ] . i
| )

P | e o R ‘ .
"As rndlcated_ earlier, because previous dlscussans-of

prosecution and sentencing are albiguous in the causal

linkages prquSed, an' indactive strategy is used in. .
. 4 N

developing the path nodel presented 1n Pigure Ta Bach

endogenqhs varxable 1£ in turn con51dered as a dependent'
variable and . regressed on ' all causally antecedent_'
independent(”varlables. Path coeff1c1ents are selected.for

fthe model (fro- Table XXI) the baszs of tvo crlterla. (iri
s}g

at§ainlent of statlstical nlflcant at tdﬁ .01 1eve1° and

(2)exp1§nat10n of more than one per cent of the variation in
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| | 86’
the endogenou rariahle.7 The resulting nodel‘_can . be
disCussed id terms of the three _groupings‘of_variaﬁles'
originally described. - | |

P v

Our attentlon is dlrected flrst to the three procedural .

variables: defense; counsel, 1n1t1a1 plea,: and charge

alteration. Charge alteratlon has an 1nverse dlrect effect

: Y
on the flnal dlsp051tlon (P9°) of -.30 1nd1cat1ng that‘ as

the prlnacy of charge al eratlon 1ncreases, the severlty of

the flnal dlsp051t10n dlmlnlshes. In dlfferent terams, those

.vho experlenced charge alteratlons were more <likely to |

receive lenlent dlSpOSltlons. Slmllarly, the defendant'

“inltlal ‘ plea has an inverse dlrect ‘effect on final
';_dlsp051tlon (p”) of ~.31 Assertlon of 1nnocence, in short,

is linked to favorablllty of dlspOSltlon.‘

‘The,nature of the causal seguence is'~e1aborated ,wlth“

consideration"ofv the role of defense counsel. Presence ofi

,.:

counsel operates 1nd1rectly through plea andiﬁ charge |

alteratzonv agaln to effect 1nverse1y the severlty of fical -

galwdlsposition. Hlth 1n1t1a1 plea alone. as’ the ledlatlng

varlable, ‘the .1nd1rectf effect of. defense counsel on’ flnal‘

'V'dispositionv(P75P5? = 53 X -.31) is -.16.' Added- to tnls
.:'finding: ;is _the 1ndirect 1nfluence of defense counsel[f'

iﬂoperating through, 1n1tial plea and . charge “alteration

(P7epsrpos = .53h‘xv;,42 X =.30 = -,03).,The‘resultingv.'
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) 4 k . ‘v... “ . ‘. R
estlnate of the 1nd1rect effect of d fense counsel on f%lnal

dlsp051t10n is. .19 (1.e., P7°P97 + P76P°7P9° -{j6vf_7

Y X P S T

Our focus shlfts next to legal variables 1ncluded’ in&l

the;.-odel /Each 1ega1 varlablef dlrectly effects flnal:ﬂ

'd1sp051t10n, as well as dlrectly or 1nd1rectly effeCtlné %'1
hﬁ?procednral varlasie. Flnal dlsp051t10n 1s llnked ln.th"“’(n-e

the 1n1t1a1 charge, by a .path coeff1c1ent (P?4) of .18"_123

‘\
the nulber - of charges, by a path coefr1c1ent (995) of ‘02873

"and (3) prlor arrests,\§$ a path coeff101ent (P93)» of ;131
'%ﬁ?s}: the serlousness of the 1n1t1a1 cuarge, the nunber of.

1lled1ate charges, and the nunber‘of prior- arrests are all

substantlvely and causallg related to flnal d1$p0$1t10n.

't,

. . . . . - \,

Serionsness of ‘the 1n1t1a1 charge apd the nnnber of’

R

charges are also related dlrectly to. the presence of defense‘ o

i
‘ ) ki \'_\\ :‘

counsel hy respectlve path coefflcxg#tS‘

the -

vlsﬁ directly and -

,}indirectly related to the gri}:

Q‘J\V . - ‘_'1,7

;ﬁlteratlon in™’

“charges.x'_ o {“," 5&
» A Lo .
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Our:fattentlon turns flnally to the role of extra 1egalv

offender characterlstlcs in the prosecutlon and .sentenc1ng

. ¥

fﬁyprodess,- Links betueen' these and other vari bles in the

" model are as consplcuous in thelr absence as

o

heyv;are in
_".thelr presence. lfer example, 1t is 1mportan_'tc?note that
fthere are no dlrect links betueen race or sccdoeconomic
'?statns and the Athree procedural variablesvinCIdded in the
‘iodel,. Percentage conparlsonsX by race, ;fd¥ the Ttnree
“‘procedural varlables, are ,proviged in fable‘iXEI; Thus,

h?l» ‘ vh11e 33 4 per ‘cent of ' the 'uhited defendants retained
h"lz cpunsel, 35 1 per cent of the hatlve defendants were also

~represented by coungel‘ thl 26.2 per cent Of the white

defendants entered pleas of not gullty, 30 8 per cent of the

f%‘o-.! %®
r*ﬁiln ﬁ!ht of the thtes recelved prllary charge alteratlons, 9.1
%i er cent of the Natlve ersons 51n11ar1y beneflted om .
- P P

It 1s of further“zlportance to .note that extra-legal

o t
"ﬁb offender Qharqpteristlcs’ are not dlrectly llnked {u/final

,v"cﬁiSPOS1t10n 1n onr"

iédél,wln fact, the gglx connectlon of

e

‘itraflegalxotfende“fcharacterlstlcs to the renainder of the

ﬂﬂk /alteratlons\ann prlnary charges. These flndlngs suggest that‘

‘5\“la¥1ve defendants also dénled their gullt' and wvhile 9.6 per

~

1o less than their white .
A : g

- . {)
benef1c1ar;es of - the procedural *



N x o ‘ A
. 3
[+ .
. o -
B (N} : (9g). L (on) STION
. g6 . %808, ¥L°6e 9 ueTpuy -
-~ . s, . . i . . ,. \ .
: (98) (922) ez
%¥9°6 . . "%Z2°92 . .u_:.mm OITYM
UCTIRIAITY Kk37tno 3oy pauTe3ay w :
of 1eyp 30 ®arg Tasuno) o o
Kiewtag TeT3ITUT '~ 3suazaq . 8owy.
. ‘ . »%w
3 \wmwnmﬂum> {2Inpesoagy ,
monaqmmBa< TOYYHD a.m«szm JATIOTY nz.w -
,.ap»;.o ANZQ gmmz:ou ziamm omx mazﬁ_zmmma mBHmz az< JATIIVUN mo zOHHmomomm
o o e $TIXX mqm: )
S , : . -

ST

s



LT

5,

Nwo . | T gy
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lqdel 1s~:hrough the l°d’at¢ng 1n11uenCe of legal variables.,
ihns, race 1s llnked dlrectly to prlor arrests by a ﬂgth
coe£f1c1ent (P31) of .18, uhiie soc1oecono-1c sﬁatns has a
dlrect effect on 1n1t1a1 charge of .14, Plnally(/the direct
effect of race on socioeconomic status  is 1ndicated by a
path coeff1c1ent (Pel) of .15, Snllarlzlng, the effect of
 race and SOClOGCO?OIlC status on prosecntlon and§ sentencing‘
| is, 1nd1rect and mediated by legal con51derat10ns. |
DISCUSSION AED coubLns;OIs \ L |
_ o : _\' . '
Tne results‘ of our ana1151s snggest sone snpport for
| Blunberg s, focns on tne role of organlza onally constrained
procednres in the prosecutorlal and sentenclng process
Proceanral varlables vete prOllnantly p051t10ned in the path'

-

:lodel devcloped, uith the presence of defense connsel, the

‘M1n1t1al plea, - and charge alteratlon all playing an 1-por

| role in deterllnlng flnal dlsp051t10n.‘ Re-alnlng flndzngs“
prov1ded -,llxed snpport for the alte*nat1ve_ v;enpoxnts .

dlscnssed at the outset of this Chapter.’
R SEN o S E . L

In contrast u1th 1 2 SSfcopflict . perspective;3

"teptesented in the work off” SS‘and'Seidi&n. race and

* Y g, . o
soc1o-econo-1c statns? 'ere .ot - delonst:ated ftb"»,be
1nf1nent1a1 ~in the prosecntlon and sentenclng process. fhls

aspect of onr \hq\%151s, nep11cated several of - leu-an's~

flndlngs.’ Ihns, ‘no’ dlrect l-nks were fonnd betveen extta-i

. : : : .
e . - " :
LR . .
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.disposition. In sum, ‘the argn-ent that 'bargaln Jnstlce' is

/‘j S . 92
: ) .

legal ofﬁender characteristics and the Presence of defense

Counsel, . . 1n1t1al plea, charge alteratlon, or f1na1

Ca password for “class Jnstlce' was nnsnpported.

B

The ' effects of soc1a1 .class and race in Our model vera,

'1nd1rect and iedlated by the 1nterven1ng influence of legal

‘.levnan 's hypothe51s that 'conv1ct10n-vlse'*offenders are at h

var*ab1e5° prlor arr~sts, ipitial cnarge, ard number of
charges. These varlables, in turn, vere 11nk°d dlrectly and

1nd1rectly {0’ procedurql varlables in the model. Flnally,_

L}

-

each of the legal variables was ~11nted dlrecfly to final..

dlsp051t10n._ v j T
o A N T
\

SN
< ‘.

Addltlonal reshlts \of our analys;s falled to confira .

,an 'advantige 1q the prosecntron ocess. Ihe relationship’

rd

. between’ prlor record and 1n1t1a1“ plea was . uh51gn1f1cant,
-»

Silllarly, the relatlonshlp betiben _prior reCOrd and charge’
&

]alteratlon uas 1nd1rect and ueak Honefﬁeless,, conflrlatlon

uas provided for the/expectatlon that offenders ulth nore

exten51ve cases (1.e., 1nvolv1ng -nltlple charges) are more

_'bargaining 'prOCGss‘ This type of

11kely to. experience alteratzons 1n charges.-rhls flndlng'
snggests a p0551b1e tendency to 'over-charge' offenders ‘in

antxcipatron of ®rewvards® gto be distribn d~1ater in the

tsern _ uould nbea

”colpatible,. of conrse,_ vith Blu-berg's dlscn551ons of the

s -
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efficiency-generating. mechanisas inyg;ved'ﬁ,ip.

prosecution.

s ) . ’ . A

e ©

"‘ o



~ " (8) probation: N=74; (3) prison: =99,
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-  FOOTNOTES | Coeod !
. - g . 7" s

'Persons of Indidn and Metis bacﬁgroundféré'qombined im
one category . in the same sense that pensons'of'nixed,vhite

and Negro hackgroung7ar9-u,ualiy trgated';synonymouslyl With

Negroes, for ‘the” purpose of Study. *The concern is not wWith,
the biologicallaccuracy_df'theiéh designations, but rather

with ‘the presuned;codsequencesﬁdf the attribution of racial
status., - . - - L T - 9 . T

f

' ’ ! . :r N - B —
2For a discussipn-of this scale, sce Milder-(1990). -
. ! Q) 1 . : N ‘ s . I .

-~

3The -frequency distributidn of charge alterations’is'asgir

follows: (1 jo charge’ altérafion:f'N=594; (2) 'secondary

charge alteération: NE®326; " () prima:yfcharge alteratidn:,

"=98. 14 » fod -"‘, PO
e U e

]‘Thé,freguehcy distribution ggﬁfinal dispbsitioﬁé'is;agav.

follows: (1) charge _dismissali! "N=142; - (2) ~ absolu:e

discharge: S N=253" (3) cOgditlonal‘discharge or fine:’N;678;

SA'prélilinary‘effo;t to treat the ordipal ﬁeasu§gs‘ as
dumay variables did not’yield large differences'in‘the path

coefficients Ccalculated; this approach ¥as  therefore

terminated, - . }

>‘The P-téﬁt'isfused as'the'fest‘ofvsignificanée. For a

,ifﬂpiscnssion\pf this'test, see Blalock (1960:266-269) .

.

- .7Por a diécussioqﬁ’of 'theﬁ liabiiities of ,q%;ng

significanqé ‘tests alone' as the criterion’ for §q}éc ing

&

L

]

Causal paths, see’ Heise (1969:61) ana Chapter ' Two ® of ‘this. .«

LT ~ a

G aplhe éogt:ibhtigm’,of; légal, aia activities to. these -
findings jis uncertain, o o R P

~

]
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CHAPTER V:
”'ﬁTHE,?RESENIENéING PROCESS: THE ROLE OF THE
o . PROBATION OFPICER

\’\_/_—’.—\

95

N



THE. PBESENTEHCING PBOCESS THE ROLE OF 'THE N

: PBOBATIOG OFPICER. ‘ f, , SN

/

Probatlon i's the legal version of & second chance,
~offering “'the- offender‘.the freedon to. . try Vagain, and

provldlng soc1ety ‘the opportunlty to av01d the costs ¢f.

1-prlsonlent. The use nade of probatlon, then; has ‘nportant

_consegnences for hoth conceptlons of 1nalv1dual justlce and

neasutes ‘of soc1al eff1c1ency. Becogn;zlng thls, North

’llerlcan Systesms of~ crlnlnal Justice have developed

Presentencing Prcic ures de51gned to assist ‘the Jud1c1ar‘-in'

its dec151on--ak1ng respon51b111t1°s. The nos* 'po ula

/

Quo c6!§ﬂct p esent/nce lnvestlgatlonsﬁyégese °1nﬂJst1gatlonsv

- are recorded

.

i”culllnatin

jis a ected in. th;s chapter t0‘ the 1nvolvenent of the

-

<4

LY
deq151on~nak1ng process.| 

ey

__STUDIES oF THE‘PRESENTENCIHG‘P§0CESS'v
S | | ) N S

‘~probat1on are conlon, research relatlng to the presentenc1ng,
respons¢b111t1es »of probation OfflCEtS is scarce._' The -

- research that is ,avallable iSj’Largely exploratory and °

L

. G - ) : B
N - . e e X\

fq the for of socxolegal hlstorles, usually |

~in a reConlendatlon for disposition. Attentidn :

' obation offlcer, and the 1nf1uence of h1s actlons, in this ’

s
L

While follow-up studles of the effect1veness~7 of

.deﬁCtiptive, 7?0:5"exaip1e, 7£Qe:.largest study of the

. these 'jﬂdlClal aids 1nvolves the' use of probatlgéxofflceps'  §f
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presentencing process‘is reported in.a series of monographs,
'anthore{“”by,‘Lohnan, Wahl, and Carter; titled the San

Prancisco Project " Ser. s. ecnrely establlshed in this

research is the close assoc1rt-on between f1nal dlsp051t10ns

and presentence reco--e.ia*lons; -and . the relationship of
4 currentJaoffense and 'prior ‘record winforlation tO’ these
arec0lnendations {Loh-an.et al., 1966). Also snggested 1s~the

possxble 1lportance of. enploy-ent 1nfor-at10n to presentencel
" ,

- recounendatlons. The 1nterpretatlon';of these ‘flfﬁlngs,f

hovever, 1s correlatlonal, rather than causal : ,l <
~ . e
: ‘ ‘an attelpt to deterllne an order in the probatlon

“.offlcer's con51derat10ns, Carter (1967) developed 5anl
'dec1s;on-gale" to srudy presentence reconnendatzons. Five
experimental cases vere content‘ analyzed 1nto tyenty-fourt

. Separate '1tels of 1ndexed 1nfor-at10n. Probation offlcers

_ vere then asked to select a-ong the iteas -i’ the order

a—eé——asﬂglly followed in reaehtng—a—dec151on. The results agalnt

-~ 1nd1cated the sallence of current offense and prlor record t

| ‘1nfor-atlon in the formation of recol-endations. Bovever,~a;~p?

series of other 1te-s relatlng to personal srabilzty uere )

lalso selected freqnently in the dec1sron-lak1ng process.

A final dxscuss1on of the presentencing roleLof the
’probatlon offlcer is pr071ded hy Carter and iilgﬁns (1967).f'

Ih1s stndy agaln underlines the strong relatlonship betueen;
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. Presentence recoulendations and f1nal dlsp051tlons, -and
suggests the 1nference that pcoyatlon offlcers raﬂﬁZr than
judges may be a source of the dlsparltlesv freguenthy
\observed_ in _‘%entencgng ~ patterns. Carterpzand Wilkins

elphasize.the'ﬂinportance of-fthis ’suggestion- for .future

oo

. sentencing research.

N

r Pollowlug leads of the studles dlscussed, this chapter
’eraulnes,éhe role of tﬁe probatlon officer 1n the sentencing -

process. Attentlon is again ngeﬂ in this analy51s to three

types of vArlables' éxtra-legal offender charac»erlstlcs

(rac1al background and : soc1o-econon1c , status),j ’legal

~ offender and offense characterlstlcs (prfor convictions,

| offense, and nunber of charges),‘ and proceduralﬁdfactors@H”nJ

(perceptlon ‘of deleanor, percexved success prospects, and

»réconnendation -for’ sentence).' Plnally, the dependent

varlahle is agaln the final dlsp051t10n of the case.

VIHE.SAHPLE-

-

\;vf‘” - .The sample considered in"this Chapiér? consists ofl
g guestiouhaires conpleted by probatlon ‘officers in ali _
T offices of° ‘the Adult Probatlon Departnent of Alberta, during
| a four month perlod fro- February_ 1 tO June 1 1973. 1000
questionalres vere 1n1tia11y lalled ;; all probatlon offlcesd

in the Prov1nce, Hlth each offlce rebe1v1ng ' proportlonal--

kO
-, nunber based on -the average nonthly voluue of presentence

S : oy
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reports prepared. The -Senior. Probation’ officer infiiach

M

ey f‘\,\\ e g T

'office ‘was in turn asked to dlstrlbute the guestlonalres to
'hlS offlcers in proportlon to the number of presentence
reports typlcally conpleted‘ in ap one lonth perlod. Each -

questlonalre vas to be fllled out . 51lultaneously vith{?tne

u’presentence ‘report lnvolved, and returned 1lled1ate1y,inAa

"pre-addressed envelope pIOVld d 761 questlonarres were

~returned in thlS lanner, 1nd1cat1ng a response rate of more

than 76 per cent. This- rate of rosponse Compares’ vell vith.

-other survey studles of jnd1c1a1 dec:.s:Lon-lak:Lngz and .

ffavorably Hlth survey ‘research in general (see Shannon,

'19u8-'xar11nger, 19643 Leslie, . 1972)..

'fThe 761 questlonalres report inforiatioﬂidravn from "
presentence reports 1nvolv1ng 1161 offenses. As‘ in /the
prevlous Chapter, the offonder is the unit of analysas. ThlS,

ras, acconpllshed by selectlng for con51derat10n the offensew

that Teceived - the most severe sentence. In case of "tles, "o

’ﬁie offense prov1ded the -ost severe sentenclng optlon by
statute was Ehosen. COn51derat10n of other charges faclng an
offender was provlded by 1nd1cat1ng, for each offender, the

nulber of charges 1nvolved

The - questionaire,- reprodnced in Appendix UII.- vas
designed. to follov the for at useﬂ 1n preparatlon of'

i'presentence reports. Two except' ns to this pattern 1nvolve'

B

)i

g | P, . N - ,‘ .
: -7 T : vy
; . . . NS . . N ¢
. . : AU . . R . . !
. . -
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.an ttel asklng\for the probatlon offlcer's evaluation of the

c11 nt's’ prospects for successful proBatlon adJustnent and

a" set of flge iteams asklng the- officer's assessnent of the
‘client's deneanor..- These 1tems are  discussed ROre-

'exten51vely 1n the Ssection that follows.
' o o,
, THE vARIABLBs

The ‘variables considered in this ana1y51s, and the

’ scales used in thelr neasurement, are llsted in Table xxlII.

‘A brief dlscus51on of each variable follows.~ The order of

discu551on represents an assumed tenporal seguence.

thrawlegal’ offender characterlstlcs 1nclu&éd 1n the
Q .
analy51s are race (xl) and soc1o-econonlc status (X2). The -

'racial background of the offender is indicated by the,-’

probatlon offlcer's de51gnatlon as (1) vhite or (2) Indlan
or uetls. Edward's 50c1al ECODOIlC Grouplng of 0ccupat10ns
bagarn provides an. “index of soélo-econollc status. Probatlon

offlcers were 'asked to place offenders in. one of the six

et

| scale grouplngs on the ba51s of the: offender's_'occupafion;

vhen e-ployedr

-

”Legal ~offender, and offense oharacterlstlcs consxdered

ﬂin the. analysx§§lncluded Prior .co 1ct10ns (13), offense'
oo j

: seriousness (X‘), and the nuluer of charges (x5). Probation
_ e ks o
officers vere asked to 1nd1cate the ‘nuuber'.of ‘pPrevious

_l.gy’;



"TABLE XXIII:

Notaticn

x1

xz

Is

x7

Variable

Race

Sccio-econceic
Status (Index:
Edward?s Social-
Eccnomic Grouping
of Occupations)

¢

Frior cConvictions .

legal-Sericusness -

of Offense
(Reasured as Maxi-
Bus Statuatory °
Septence) - ‘

Susber og‘chatges

 Ferception of
‘Demearnor -
"(5_Ites Gutt~

saf Scale)

Evaluation of

V "-onspects for- . -

Success on

- ‘Probation

Scale

White : )

VARIABLES I¥ THE PRESENTENCING ABALYSIS

‘Indian &

Hetis

Professional, Technical and

Related Workers
Business Managers
and Froprietors

. Officials,

Clerical ‘and Relate@ Workers .

Craftssen, Foremen, and Related

Six
Seven
‘Eight
Nine or
Bore

7 Yéars:
. 10 Years
14 Years.
. Life or

‘Death

Six
Seven

"Bight -
-Hine or

Hore

Workers -
Operatives and Relataq
Workers S

- Laborers
One. )

" Two L (2)
Three 3)
Pour (4)
Pive. (5). .
6 Honths (1)
18 uqnthg 2)

2 Years . 3)
3 Years o {9)
5 Years ° (5)
One . 1)
Two (2)
Three S ¢3) .
Pour . C(a)
Pive ) (5)
VYery Pavorable
Favorable

Neutral
-Unfavorable

-

Yery Unfavorable

<i3ty'ravotab10

- Pavorable

Neutral
Onfavorable
Very Unfavorable

-

()
(5)

- (6)

(6)

(7

(8)
9

- {6)

N

(9)
)

(1)
2)

(3
€8)

(5)
-

«€2)

(%)
(5)

® .."
9
(6)
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TABLE XXIIE, COITIIUED
Notation Variable . . Scale ‘ v

. Bacomaerdation -Absolute Dischaige o o ).

. . . ) - Conditional Dischagge.or' Pine (2)

S ‘ .Probation- _ ; . ' 3)

" Prison T : (%)

xe Final Diiposit_ion As Above Loy

.)_\‘;.
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PRI S . ~_
: P . : . . C T
,convictions -of each offender ‘on the basis of information B

made available to them through the 6 B.C.M. Ppolice. Crime
,Index. Offense seriousness uas;“measured in terns_oftthe

Raximum sentence prov1ded for the specrflc offernse . ln the

Crlllnal Code of Canada (aartln et al., 1972). I'he number of -

Ty

(WS

chdrées fac1ng an offender was 1nd1cated by a 51np1e count‘ L
of the offenses listed for each offender on the guestlonalre;,

1nvolved. : o ,ﬂ’

. The three procedural varlables exan1ned in the’analy51s
are the probatlon offlcer's perceptlon' of the offender's
deneanor (xs) , evaluatlon of the prospects for a successful
probatlon adjustnent (x7), and reconlendatlon for_ sentencef
d(x-). Plve 1tens were 1ncluded on the questlonalre to assessf;g’
k the probatlon offlcer's perceptlon of _the offender's,fgﬁf'“
;de-eanor. Thus, the offlcer vas asked to ‘indicate if thedf"

3

offender: "understands the 'charges,“~ﬂ"isi pollte, ﬁ\“isf

-

cooperatlve,' ‘ acknouledges hls‘ gullt," 'and; lndicates/

relorse. A conputer progran (Nle et al., 1970 Chapter 16)
,vas then nsed to test _the adequacy of these itens@ ask
ordered ,in,‘the fornatlon of a Guttman 5cale.3 The résults
- of thls analy51s vere a coefflcient of reproduc1b11fty of
. .99 and a coeffrc;ent of scalabillty of 91. These f&guresv
are vell above convent:onal standards us@d in the assessnent
of Guttman 5ca1es. On ‘his basis,$»ai“ ney“ variable,
@d'de-eanor,' was created out of the orlglnal five 1tens.

IR
v



respanse to record their_evaluations.
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Assuaing. that recidivism - was a major concern in-

i

developing recommendations, an item was 1nc1uded on the

gpestionaire to indicate the offlcer's evaluation of the‘
N

offenderts prospects for sud@ess, 1f glven probatlon.;'

Officers were given a ‘choice on a leert type scale of

: /

The role of the probatlon orflcer in the presentencing

process culnlnates vlth his reconnendatlon of sentence to

the court. The probatlon offlcers were asked -to - 1indicate
thls reconnendatlon for edch case cons1dered. Polloulng;

Green (1961 231, the reconlendatlons vere ranked 1n terns of

"thevdegree of deprlvatlon of c1v11 frechl 1nvolved.. This
criterion - resulted ‘in a scale of four types of reconnended;:
sentences. (1) absolute dlscharge, (2) conditzonal dlscharge_

‘ or flne, (3) probation, and .ia)-bprlson. _Agazn followlngf

Green, .vhen a case ‘resulted in more than one type of

"sentence (e.g., probatlon and prlson) the categorlzatlon uas

in terls of the mOore severe type of penalty.

Plnally, the dependent varlable for the analysrs is the

“dlsposﬂﬁhon 1-posed as sentence‘ (X’). It-;is-' standardﬂ

dpractice in ‘the Province to 1nd1cate the flnal dlsp051tlon

at the end ‘of  the presentence ) report. Th;s vas

cerrespondinglyf,the last 1tem of lnfornatlon reguested on

)

‘the questionaire. The responses_ were coded in a:_nanner
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1dent1caL to the reconlendatlons for ; tenee.

' BECOMBENDATIONS AND DISPOSITIGIS

Earlier- stndles of the' presenrenc1n§ process' have‘v
repeatedly e-pha51zed the strong relat1onsh1p between the
<§re“bl-endaﬂﬁons for sentence -ade by probation offlcers an@b
the final dlsp051t10ns of - the courts. The relatlonshlp.

betveen these tuo variables 1n he current: stndy is shown 1n‘

Iable XXIV.‘ Before dlscnss1ng thls Table, hﬂvever, 1t 1s

"1|portant to note that the total number of cases 1nvolved is

'soneuhat snaller than the nnnher of offenders in the'

- original ~sa-p1e. Thls difference reflects the ex211c1t

'pollcy 1n.one )nrlsdlctlon of the Provxnce not to ask for a

reconnendatlon fron the prohatlon offlcer. ‘

nost strlklng in Iable XXIV are the large percentages

and cell fregnenc1es present 1n the dlag?nal stretchlng fros

the nppér left hand corner to the lovervrlght hand - corner of

the table. Bach of these cells represents a_ high level of
‘agreenent betneen reconnendatlon and dlsp051t10n, ranglng

fron a 10n'» . 66.7 per cent agreelent to a hlgh of 85, u per

cent agreonent. Sunnlng the cases of agreenent, and d1v1d1ng»

Y

-7

by the total nnlber of cases in the Iable, reveals thaé the

{

J
probatlon offlcers and j dges are in aqreenent 79.7 per 7ent

of the time. While thlS level of agreenent is not ~quite/ so

Ah;gh_.as that revealed iu earl;@r studies, 1t is: noneth&&ess'

—
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- the offenders" (race,%&%soc1o-econo-1c" s atns,’~' prior"

” indicetive'of.@ high degree of consensus.

FaATT

.‘7 - ' g ' C 107

) B

A second concern ‘with” Tahle XXIV 1nvolves con51derat10n

of the 1nstances when probatlon offlcers and Judges areA_in

2 3

dlsagreement. By sumnlng the4gell frequenc1es to the rlght

& of the«orlglnal dlagonal and repeatlng . this . procedure on

\
X

ﬂ'{hé, left hand ‘side of the dlagonal we are prov1ded flgures

llndlcatlng the 1nstances in- whlch judges are’ lore or less

'dec151ons. In us 1nstances, Judges in the’,snnple ,exceededdf*

7

~pun1t1ve than : probation officers 1n thelr sentenc1ng

"\ : ) ° : N
probatlon .offlcers' reconmendatlons; in the ‘severity of

’f_sentences 1nposed° 1n 54 1nstances,, the' judges were lore

-lenlent than the probatlon offlcersc”ln addltlon to a- hlgh'

ulevel of agreenent between the tvo partles,‘then, there ‘is L

;presentenc1ng process to thls reconlendatlon, and in turn,

. also .anv 1nd1catlon of balance in the dlrectlons of thelr

dlsagreenent.

~

‘A MODEL or_rnn‘anSENTEﬂCIHG PROCESS

vaen the strong relatlonshlp betueen disposition and

1reconnendatlon, OJ; attentlon sbifts next to the developlentf

of a’ - path - nodel llnklng relalnlng elelents of the

. thev influence of flve extra-legal and ‘legal a:frlbntes of

AL

‘\

- con71ctlons, ~offense serxousness, and nnnber of charges),

nl

to flnal d1sp051tlon. The strategy is toEéiplore 1ndnct11elyji'}
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, ~operating through three procedural varlfhles (the probatlon

"offlcer' perceptron' of demeanor, evaluatlon of prospects

for successful proyatlon adjustment, and regonlendatlon for
sentence), in deterllnatlon of the dependent’ variable: final

P . >
dlsp031tlon.¢,’

He begln this process by providing;the correlation
"latrlx presented in Ele Ixv. C&Erelation coefficients
(r--) ‘reported in thi
l

lnltlple regre551on ana1y51s used 1n calculatlng the -path

'coeff1c1ents (P--) reported in Table XXVI.®

: 'fDirecting our attentlon first to the correlation

_coeff1c1ents reported in Table XXV, we are renlnded of the”

"dralatlc 1nfluence_ of the probatlon offlcer'sfpresentence

g reconnendatio ecollendatlons account for approtilately

0

50 per cent of the varratlon1§3 E/pal dlSpOSltlonS (roa)z -

(.72)2 = 52. ;he sallent correlate of_'reconnendatlon,f'lni

tnrh '“isn= the , probatlon offlcer'sv evaluation of the

-

-offender's success prospects. Success prospects account forr
27 . per cen% of the farlatlon 1n reconnendatzons (r87)z =
27, POIIOV1ng success prospects 1n the zero-order strength

of thelr relat1onsh1p Hlth recolnendatlon are prlor record ,

(r")zz 12, offense serlousness (“)2— 10, race“(r°1)3‘.Q§,
- socio-econonlc ' status ‘(r°2)2:.06, nu-ber ofl charges

(:-s)z-.ou, and percelved deleanor (ruo)z—.oz. These‘figures

able form the basis for a step Wise.



A

- from reco-nendatlon to f1na1 d15p051t10n (P’ 6:i§
di

]

- provlde a prellllnary 1.presszon of "the relati!gprxaparfénce

of the varlables 1nc1uded in thls analy51s.
A

/o . N _ s

Onr next step is to use tho path coeff1c1ents reported
1n Iable X1ivi to develop a path model of the presentenclng
procees. Path coeff1c1ents are sélected for reﬁ@esentatlon

1n thls lodel or the ba51s of the sale/Ncrlterla used

Chapter IV°. (1) attalnlent of statlstlcal 51gn1f1cance at

v -

ﬁthe «01 1eve17, and (2) explanatlon of - nore than ~one per

cent of the varlatlon 1n the dependent varlable.,

N, - B : ’ ST

| R

The resulting-/path'>lba”l is presenned ‘in Flgure II.
P

) ~Cansai”cha1ns leadlng to- flnal ﬂlSpOSltlon in thlS model Can

- 111

“be dlscussed 1n teras of the three groups of varlables'

1nvolved Looklng ~first -at ~the procedural -jgriabies, a S

/

_series cfinbderately StrOng direct eff 'ts are Ohserved.‘

. ~ -
This‘ sequence leads from the probation o flcer's perceptlon

of the defendant's deleanor to percelved proSpectS" for a

\

fsnccessfnl _ probation : adjustlent (P"'.BO). fron " this

- ‘/—/\
‘asseSSIent to the reco--endatzon for sentence (ﬁ"' 38) ; and
o

of a precedlng varlable on; a varlable th;% follovs. Por
example, probatzon -offlcers' perceptions ~of snccess

prospects have a relatlvely strong 1nd1rect effect on final

dlspos1t10n. Ihls 1nd1rect relatzonshlp is ledlated by the_

‘.the llnks v1n thls cha%h also ;nterprets an inditect effect

$

of



8 )
§

o« : ,
" r—tememy --
Sl ex) ) ] .
_mHUMQwomm. ] - (ox)
: §530008 108" —) - yoyyzpaq
S o \\\\_am>Hmummm+ 1 a3arzouaal
: ] -r .
TeL | R \\\q T 66" ="
o \ .\ 28° 9 m A oﬂ
r - - r L / lll 2}
' P (eX) I _ ! ex) ) . (zx) )
INOIIISOdSIq 99’ | onv _+.m— -1 a@@odzd) -\ | spIvis |
/ , nr TUNIZ | _ZOHaqnzmzzoumm_ | .worug | \_uunozoumUHuom.
\ . . . L 3 Vl*i )
J/ . . \ﬁ -um MF.
O _
{(sx) )
, N asvyl
- m—.- .
, r -
| (sX) )
_ SIOUYHI |
1 a0 gaguan|
: P
86 um\&

mmmuoma mzuUzmazmmmmm anr 20 13008 HIVA ¥
R ‘.HHﬁmmouuu - -



- pss .13).~

o o R : ‘113
intervening influence of - the - probation officers?®
reconnendations for sentence. Thus, :.vhen théﬂlpath_

coeff1c1ents 1nvolved are lultlplled (P87p98) ,  the product 3

(.38 x‘ .66) 1s a neasure of the strength of the~1nd1reCt-"
-_effeot: .25, Thls flndlng 1nd1cates that probatlon offlcers'

reconmendatlons are the 1nportant 1nterven1ng ~link in

.’.

0

ftranslatlng thelr perceptlons ‘into %udlc1alcdlsr051tions.

. _ _ ; e I B
(tExpanding our - attertion to"WIegala variables in the

model, we encounter several 1np rtaqt relatlonshlps. First,

~ the prlor record of the offender has both a direct and

N -

indirect effect on ' the reconnen\atlon for §entence. Thev

Vairéét effect- of prior ' ecord on: reconnendatlon (P°3) is.

«13. The 1nd1rect effect is equal in strength ‘and operates

;through the probatlon ofrlcer's perceptlon of the prOSpects

for a *successful probatlon adjustlent (P'3P°*- 13). In
short, ftne probatlon offrcer seeas to nse past perforlancev
as ‘a predlctor of futyre outco-es. The defendant's offense
and the' number of charges agalnst him. also 1nfluence
dlrectly the probatlon offlcer's &feco-lendatlon- (P®s=_,22.
kY

Onr attentlon turns flnally to the rather co-plex role-
of extra-legal varlables 1n the presentenczng process.' To

sinplzfy this dlscu5510n, ve uill focns on the role of race,_

treatlng soc1o-econon1c status as an 1nterven1ng varlable.



";that follow-

N - LN o - 174

“_oth a direct (P81=,15) and indirect effect on  the
recoamendation for Sentence. . Although neither_ of these ‘
effects taken separately 1s strong, taken together they are

~of interest and concern.

A . . ) . .
(%-l Thee indirect effect of race n reconnendatlon has
'1ega1, extra legal. and procedural components. Anong legal
ucon51deratlons, the number of charges, prlor record, and the

E vlnstant offense all play an 1nterven1ng role. The rnfluence-,

~of each cf tnese varlables is lndlcated in'-the 'eQuations.

(1) psxpos = =.016 (race - 5 number ofp"chargeS' 3
: : . recomnendatlon) ‘ '
1(2) P31P°3 = .Q23"(race * prlor record ? reconnendatlon

'43) p;np73p07

«023  (race. é prlor@\record 9 success
S prospects 24 recommendation) e
«004 (race /3 “Socio-economic ~Status >

o offense o reconnendatlon) B }

(4) prxpcgp547

.'The sul of these 1nd1rect effects 1s .03#- legal varlableﬂ,e

-_then, \nedlate in a snall way the relatlonshlp betreen race .f,

"and reconnendatlon.’

- Soc1o-econonlc é;atus, perception 'of deleanor, ~and
“.__percelved rospects“ for successful probatlon ad;u tment -
‘,ledlate' farther  the - relatlonshlp betveen ‘race - %

) _ . o ;a -
recommendation. ' Three equatlons reveal the influence of

7and

Tuthese~Variables: R ':& 3 R
+046 (race 3 success . Prospects - 3
s . reconnendatlon) . . 1 B
-G08 (race 4 soc1o-econon1c status

u(1"p7np07

(2,7paxprzpo1-

<
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v

o .success pr05pects J recon-endatlon)\

(3) P21pé2p7éps7 = .001 ‘(race 9 socio-economic status $.
deneanor ) reconnendatlon) '

The sum -of . the indlrect, erfects represented by these
eguations is .054, Thls figure added to the dlrect effect ofv‘

'race on reconnendatlon, 1nd1cates a total effect, exclusive

“lof 1 €gal cop5rderat10ns,v of ".20.8 Race, then,‘ﬁoes have a
modest direct and indireét effect on reconnendatrkns for

ssentence.
, DIchSSIon AND concrusion

Bindings, reported in the prec/dlng pages 1ndlcate that
the"fcrlation  of presentence ,reconlendatlons ‘is' an -
iﬁpdrtant; 'but 'co-plex,'process. Prellnlnary data reported*‘
in Tehle ' xrvii‘suggeSted@p:thdt | procedural ‘_varlables,
' spec1f1ca11y the probation offlcer's reconlendatlon and hlsip
.evaluatlon of the 'offender's prospects for' a successful_-

-probatlon adjustnent, predoplnate - as . 1nf1nencesv in  the ;'

presentenc1ng process.’p‘Tvo legal : tariables, offenselh'l

serzousness ‘and prlor record, Lalso .appeared to exert an
1nf1uence in the forlatlon of 'reconlendatlons" the extra-.f
legal varlables, ‘race and soc1o-econon1c status, seeled ‘to.

‘have somewhat less 1nfluence. Plnally, the nnhber of charges‘

-and percelved deneanor a%peared 1n1t1a11y to be of minor

o)
v

consegnence. B R o S S

The path .anéljsis summarized in Fignre iI cbnfirnéd

~



S

)

many of these inpressions.lThe core part of the —path lodel'd

illnstrated the role of reconnendatlon, success prospects,

prlor record,‘and offense serlousness. In contrast Hlth éfgg'

»ilpre551on conveyed by the 1n1t1al data, houever, percelved

'_.deleanor vas revealed to have 2 modest indirect 1nf1uence on

reconnendatlon. Thls varlable operated through the probation

‘offlcer's evaluatlon of the offender' success prospeCts.

rlnally, theﬂ related 1nfluences of race and soc1o-econonic
' Lace . .

statns re-alned lodest, but stubboxn,_ ‘thelr apparent

cansal 1nfluenco (1.e., legal varlables could not be shovn'

to mediate a large p_rt of the orlglnal relatlonshlps). It~

E
,1s of 1nterest to uote,.hovever, that sone part of the snall

1nf1uenceﬁ . of‘ race and‘ soc10°econon1c status on

v

recommendation is -edlated by the' probatlon efflcer'

'evalnation of ‘the offender's prospects for success on

‘.

1prohati0n.'

Thererns sone) *.3}catlon in"theSe 'findings' that a

pessinistlc “group 1nage' of the Natlve and poor offender

5

116 . —

influences the probatlon offlcers' reconnendatlons. Pollou~_.h

up studles of probatzon{suggest the foundatlon of this group
image: - latlve and louer soc1o-econonlc status offendersf-
reczdlvate far more freqnently than thezr non~lat1ve vand

chxgher socl%gecononlc status counterparts (Brlcker, 1973-~

Landis et al., 1969). In‘short, there is.°a d‘sconfortlng

-actuarial basis ifor; pessinisn in the probatlon offlcers'

JEE T

SO,

LR
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--estimations of- the probationary risks: posed bj | such

‘ v 4 ’ _ _
offenders. Insofar as the probation officer is held.

accountable  for = recidivisam associated | uith' - his

recbn-endations, it \should perhaps not come -as a surprlse

‘that thls con51deratlon operates to some extent in ‘his
e ‘ : ' '

dellberatlons- Puture research shoulgd, hovever; remain

sen51t1ve to the p0551b111ty that the» probatlon offlcer'

»,

grojectlon of -success ptospec*s may have a self fulfllllpg
effect. These flndlngs ~also’ encourage the “search ~_ for

alternatives to inptisonient that vould nlnlmlze the risks

-»
5

-of probatlon, whlle reduc1ng the soc1al and _economlc"coSts A

of 1ncatcerat10n. We will return to these con51deratlons 1n55?_

the folloulng chapters of thls the51s..

et
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POOTNOTES

.. YPor a review of studies of the effectiveness of

probation, see Hood and Sparks (197C:Chapter 6). For\a brief

\ - discussion ' of ~“the use of presentence reports in a Canadian
: province, see Bogarthj(1971:237-243;2u6-265). I -

2For example, Kalven and Zeisel's Classic study'of. The

- American Jury used as data information -collected - fronm

approximately oneé  third of the respondents .initially
- contacted (1960:36) . - : : » , :

w07 3Guttman. "~ scales have tvwo - distinguishing
chardcteristics. First, they are "unidimensioral:  the
component items all measure movement tovard or away ‘from the
same .single underlying object. Second, they are cumulative:
the component iteams are ordered in "difficulty" such that
respondents who react positivaly to a difficult item will.
vith féw exceptions react similarly  to less difficult items’
(Nie, et al., 1970:197). , ' ‘

. . %Por . a discussion of these statistics, see Nie.
(1970:201) .- a genéralAguideline-to the interpretation'of”the
~ coefficient of xeproducibility is that a value of .9 or
© 'higher .is : Decessary to indicate: a.  valid scale; the
i+ coefficient of'scalability shouldfbe higher than .6 if the
4.-Scale -is to be considered unidimensionai and cumulative,

/ SThe response options ar2 indicated in Table XXIII. The
functioh of a Likert-tyle-scale is to guage the subject's
‘4ptensity of respoase on a range between two extr%f@s (e.g.,
wery favdtableevery unfavorable), R o s

‘gﬁj; . ®Although in this jurisdiction it is not the practice
30 . formally provide a  recommendation-: for sentence, this
,Q@gfoinendation may nénetHEless be offered by informal means.

A

! TG

5 “?The P-test is used as the test of significance. For a

sion. of this test, see Blalock (1960:259-261).

;"This figure is rounded téitio”placés. '

Faa T T .
hﬁuf@? . .
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CHAPTER vi: '

INCARCERATIOR AKD TREATHENT: THE SOCIAL

' CONSEQUENCES OF SENTENCING.
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: IICABCBHATIOI AND TREATHEHT‘ TBE SOCILL

COISBQDBICES or szxrxncxnc

"

'ﬁlth good reason, ince :erarion is 4 penalty of last.
resort.. D15cuss;ons .of 1nprlsbnlent seldom note the
1nfreqnency with uhich 1ncarcerat10n is 1nposed as a primary
sentenc;ng Optlon. The salple of cases drawn fron the.vCroun

vProsecutor's Orflce xin the City .of Ednonton prov1des an
approprlate exanple._Incarceratlon. vlthont the Eoptlon of.
f;ne payment or probatlon, uas the sentence inposed in.leSS
than ten9;¢>vcent.0f-the cases.copsidered. Sinilarly;“ebsent.

'.' T o
'.‘ ™

from nany J.scns51ons is an 1nd1cat10n of the -ajor'reason‘“

vhy the use ‘of 1ncarcerat10n is . restricted- the‘ econonlc

- cost of rxlyrlsonnent is prohlbltlve. At present standards,‘~*

AT,
»»»»»» REUR SRY
” et e D
3 S

o

1t costs np to. thlrty dollars a day to 1ncarcerate a s;ngle L

offender (Brlcker, 1973). These facts prov1de a context for .

the analy51s of 1ncarcerat10n and treatnent that follous.

lrnz-SAnprz' . L;;it;.
The salple of 1ncarcerated offenders wasg collected byf
.;‘vlsxtxng the five largest correctlonal 1nst1tnt19ns operatedf
by the Pr071nce of Alberta. Offenders serving time in these
'1nst1tnt10ns do_,so in one of tuo uays- ()) ’they  areif

sentenced dlrectly to przson, or (2) they are 1ncarcerated

in defanlt of fine paynents. The analy51s that follovs '1s‘

'desxgned to : 1nvestigate the brelat;onshlp - of race to



I PT I

_ llprlsonnent 1n both of‘thgse c1rcunstances. Attentlon fis'_"

"ece1VEd followlng 1lpr1sonlent. o

_ The sample consists 6§d;£he ~cases of all offenders:
sentenced and admltted to the flve‘ prov1nc1al 1nst1tutlons

durlng two month perlod, frou February 15 to April 15,

' 1973 1 Informatlon relatlng to each case uas abstracted by

the researcher' and.  an a551stant fro, one thousand 1nnate

‘

collectlon 1nstrunent_

o flles, and recordfd on .ata

presented “in Appendix - III. Ké“ in prev1ous chapters, the'

offender Has’the unit- of analy51s. In order to treat the

" ,.“
offender as the unlt of analy51s, 1t was necessary to select

the sallent » charge vlnvolved in each- case. This was

'acconpllshed by choos1ng the offense .assigned {the'leSt

N

severe sentence (cf, Green, 1961)._

ANALYSIS OF THE DATA
> s ) A . Lo E - = . - .
‘Analysis of the data takes “place ' in four stages,

1nvolv1ng four dependent 'varlables' ;ii) k.length v of

1nprlsonnent, (2) ©option of flne paynent, (3) amount of

flne,' and Qﬁ& ty!& of 1nst1tutlonal ‘conflnenent. Nlne.f
. &*/)

varlables coﬂsxdered 'ln the varlous stages of the analys;s;

are presented/ln Table IXVII.. e”;;“'

-~

Infornation relatlng to each of the nlne varlables ‘was
4"

recorded fr6m the inmate flles and coded as 1nd1cated 1n the"”
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a

TABLE XX7I1: 7ARIABLES I8 THE INCARCERATION AKD TREATNENT ANALYSIS

“Motation \Vatiable. r,." - Scale
X+ - Bace - . Phitet (1 Ingian * i)
T o o _ : € netis
xz Prior COhvict;oig“ None A N il
_ L e 1-5 . o . (2)
‘ //"~' ' 6~106 o (3)
. ’ ‘ o .11ro; more . ’ . )
N X3 iegal*Se;icusness 6‘aogths‘ '(1) 7 Years ' (6)
R of Offerse (mea- . . 18 Months (2) - 16 'Years (7)
sured as maxisum .. 2 Years o (3) 14 Years (8)
] . itptison-ent-,- -0’3 Years I Life or '
ST allowable ty . ‘5 Years (5) " , Death (9)
-- : s © ., Statute) _ oE : L, o '
x~%f  _Legal'Sericusness3-: ‘8106 . ' T ' (i)
of Offense (mea- . . $200 R o 2y
gured as maxisum $500. - - ' N & )]
fine allowatle by . $1000 U . (4)
statuteg) . s T R ' )
xs blu-bgr of Charges - 1-10 Ccharges o
X*  Length of . - 21000 days-in 50 day intervals
-~ - o Ispriscosent : . L S
' xv Mmount of Fine . 1-1006 dollars in .50 dollar
Y NP a ' - intervals. =
, 52 o , ‘ - o . _ o
. Xe Cption of Fine " ¥o Fine Option : ' oY)
b . Faysent =, ~ Fine Option = - . - 2 (2)
xe- Iyfe ét Institntipnal Open Institution - < (1)
’ . Confinesment ‘ ' c10icd‘zn8titutiqn _ (2)

osii sonths - isprisonment is ‘the .jiiilui -pen&ity allowvable ‘for
- conviction on a. summary offense. The remaining maxiaums Penalties
1isted im this scale involve convictions to:‘§ndic;ablo?oftenses.,"
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Tahle. For 'ex Tie, the racial 'hackground (xl)‘ of;lan
foffender nas indicated as (1)Vuhite or (2) Indian or Metis
‘On the: basls‘of designation as such in the/flle. Slmllarly,
the number of prior. conv1ctlons (xz), " number of .current
. mcha_rges - (XS), the_ length of 1mprlsonmentr(Xf), anOuﬁtiofN
fine (X’);‘and option of fine - payment (X8) uere'ftaken
‘;dlrectly from the inmate records. The type of instltutional

conflnement (X9) uas 1nd1cated on’ the basis of . the spec1f1c'

;11nst1tutlon to~ vhlch the offender was a551gned Thus, tour

4 . { I

of thé 1nst1tut10ns 1nclnded Ln the sample are of the

‘conventlonal '"closed" ’vgalety, ‘thlQ the fifthif(i.e;,

Beannt) '15 spe01f1cally orlented to” the treatment‘ of .
alcohol offenderS'ln an "open" env1ronment. Finally, offensel
serlousness was' ranked 1ndependently on the ba51s of the/'

laxllUI length of 1mprlsonment (x3) and anount of flne (X’)

allouable by statute for the offense lnvolved.

N
\

- In stages one and three of the analys;s, 1nvoiv1ng thé

"'lnterval dependent var ables length of 1nprlsonment and‘

alount of flne, the tecnnlque utzllzed 1s step-wlse lultlple ’

©

”regre551on.', Rac1a1 background ist.treated aS' a "dunly
varlable" in both. 1nstances, uhile’h heV'renaining ordlnal.
-easures are treated as 1nterval scales. Thls strategy

- follows froam the dlSCUSSlOD presented ln Chapter Three. o

s In_the seoond - and -féﬁféh ;stages'_of ~ the - analysis,xf

3

[
o
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~

finiolning the d1choton12ed dependent varlebles optlon of
‘fine pay-ent and type of 1nst1tutlonal conflnement, tabularv
technlgn,s ‘are elployed - The statlstlcal measures applied
are the chi square (XZ) ‘test of 51gn1f1cance and Goodnan and

..Krnskal's ganla (Y)2. a descrlptlon of the- analy51s follows.

[}

. R S LGcrn OF INPRISONNENT

A<;L\\, The analys1s begins by consxderlng the length of the

: sentences recelved by offenders Jlncarcerated in the_fine.
prov1nc1a1 rnstztutlons. Correlatron and  path coefficients:
relatlng the ?arlables 1nvolved ars recorded on the rlght

| and left hand 51de of the d1agonal - that d1v1des Table
IXVIII. Thus, correlatlon coeff1c1ents (r; -) relatlng rac1al

‘;Jbackgronnd (xt), nulber of prlor CODViCtlonS (xz),,offense
- rserlousness (X3), nunher of cnrrent charges (XS)} and ‘the
- length 'of ‘1lprlsonnent (xt) are presented to the rlght of‘

the d1agona1 that divides this ‘Table. - This latrlx_'of

-correlatlon coeff1c1ents forns the ba51s for the calculatlon"

of the.v standardized regre551on coeff1c1ents, or - path__~

coeff1c1ents (P--), recorded to the left of the d1agona1 Vin
" ‘Table XXVIII.' Plnally, path coefrlc1ents are selected from
this natrlx fo- the path dlagran presented in Plgure I11 on
the basxs ‘of two . crxterla. (1) attalnnent of statlstlcal

31gnif;pance at the .01 1eve13, and (2) explanat1on of lore'

)f'\

than one .per .’ cent of_,the variation in the endogenous-

¢
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SN 't,K{ »j\ o )

¥

variable. 7
L

The path diagranm nresented“’in jPigure ,III“exposes a
popnlar myth abont' the sentenc1ng of Natlve offenders. In
splte of the dlsproportlonate presence of Natlve persons in
federal and ‘ prov1nc1al prlsons, 1t has often been -
1ncongruously argued that the courts treat Indian and Hntis_
noffenders | Hlth dlfferential ﬂ;eg;gggx (e.g.ﬁ Canadlan
Correctlons Assoc1atlon, 1967).'3 nlsleadlng basi# ‘for tHlS

kY -

order relatlonshlp between rac1al

T

béllef exlsts inm: the ze o]

s

/

background and_ nength of‘ sentence. tbns, fable XXVIII_'
indlcates a loderately srrong, 1nverse re-wtlonshlp betueenf
"the tvo varlables (r‘l-—.23), wlth Nat ¥e persons receiving
the shorter/sentences. Hovever, the patn coeff1c1en“ llnklng:
race to sentence (P°1 ,'06) 1nd1cates that tnu relatlonshlp_:
'is'ledrated'by‘ other varlables.. Enploylng Land*s (1969)..
»forhnla :for the calcnlatlon of total indirect effects

3 ' .
(TIE‘r - p), ve can eStlnate that ,race ~has ' an lndirecg

P

effect on sentence of -.17.

l ‘The path dlagran presented 1n Plgure III 1nd1cates that
;thef relatlonshlp’ betveen race - and sentence is nedlated byf
the serlousness pf the offense charged.. Operatlng throught‘
aoffense serlonsness,;.race has an 1ndlrect causal effect on
“sentence (PJlP‘J) of -.,21.¢ Expressed verbally, '1t fsv the -

~differential- serlonsness of the crlles charged agalnst uhltef



127

R (sx) ) . o :
N STogYHII S o B
! INTHYNDIR - s
I 20 gzauan! .
L J
mm.nw.\mua
o _ oL - S
r )} . . r ld. g N ﬂ'n!ll'la,_
| (ex) | . {eX) b _ ! i
‘ .azmsZOmHmmsH_olnnmo nnu.mmmzmsonmm_ﬁllmN -.w|:. (ex) )
o 0 z«uzmq. : ! mmzmmmo_ \\\. V48 |
-r‘ . ,. "k ; : r'...'.b
VAEE I _ o . -
_ . P ———ey
| (2x) "}
s I SNOTIIOTANODI
B yorya!
L . J
\

vwm{m“

zo~a«mmgm<uzuumomnapzmg "uzwuzmazmm 10 qmnoz maqm v

5

.HHH mm:OHm



128

and Native of@enders' that produces the "dlspa 1ty" 1n the

; / 7 .
sentences received. In short Natlve Persons ‘ar primarily

’

charged Hlth minor offenses, and they tend as ‘Tesult to
recelve shorter sentences, Thls flndlng nay help to dlspel
an apparent paradox that has confused ﬂlSCUSSlODS ‘0of the

sentenc1ng of Indian and Metis offenders. -

. o @;
THE OPTION OF PINE PAYHENT :

Having failed to discover,anything 'inJ the length of:

- Prison 'sentences given to Indlan and Hetls offenders that

.

would explaln thelr dlsproportlonate presence-ln-the3 ﬁﬂ n

populatlon, our vattentlon is directed next to the use‘of--

fine options in sentencing. Because .the option of fine

payment represents"a dlcho+onlzed dependent varlable, and
fhecanse__ue 'anticipated the_ p0551b111ty f\' 1n}eract10n
‘hetueen -the. _1ndependent varlables 1nvolved a dec151on vas
lade to utlilze tabular technlqnes ~in thls' phase of our

Wana1y51s.. Our flISt concern 'Auas to . deterllne vhat

’proportlons of the tvo. racxal groups vere ”servlngv_prison

[

sentences 1n default of fine p&&nents. CooF
: : v \ .

.
R S

Table . XXIX . reveals a . rather striking finding:

gincarceration of 'NatiVe Persons for forfeiture of f1ne

payment is nearly double the rate for vhites. Thus, Table

IXIX indicates that nearly two thlrds of the Indlan:'and

Netis offenders in the’ sanple veres'serving sentencf"-

< s

- L
L)

L
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‘1n;olv1ng a default 1n tho Payment of fines, In contrast,
sllghtly mOre than ~one third of the white offenders had
failed to take advantege,of a fine optioe, The ‘alaraing
ilplication is that a sallent factor in the rac1al.
'c0l9051t10n of thlS salple is the tendency> of \Indlan and
Hetis offenders to serve tlme'din“p;tson-ln lieu of the
paylent of 'fines.s fhe? relationsﬁip,x suggesting 'this';
concinsioh is‘.significant ~at the .6df level;.iitﬁuga-ga
eqnai to .55." | | o

a

There vas an expectatlon in plannlng the ana1y51s that
the ‘tendency to default in the payment of flnos would be~-
chatacterlstlc of a partlcular type of offender. Table xxx,
1nvolv1ng a control for the type of offense and the nunber
of prior convictions, reveals ‘that. thlS is 1ndeed the case.
. Inspection, of the TableA lndlcates ,that the relatlonshlp
betveen race and optlon of flne paynent is strongest for
,'snn-ary offenders 'vho have prev1ously been convzcted In
this 1nstance, ganna reaches a. value of 62, a flndlng that

‘1s statlstlcally 51gn1f1cant9at the .001 level

rhe pattern observed seels tow be sone ’of_repeated
1nvolvelent in sullary offensesg resultlng in' sentenc1ng
”'options for flne of 1-pr1son-ent, folloved by rac1a1
diffetences in default and 1ncarcerat10n. Our next 1nterest

~

”vas 1n deterllnlng the link between jthis‘ pattern and
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involvementvin problems‘of”alcohol abuse.
Each offender 1ncarcerated in a prov1nc1al institution

is rankod on adm1551on as either “temperate" or

"intemperate" in his use . of alcohol Hhilé/ this ranking

_probably is blased in the dlrectlon of underestlmatlon, it

nonetheless provx&es a/;pngﬁ 1nd1cat10n of the dlstrlhutlon

- of alcohol\ abuse.//when thls 'measure of alcobol abuse is

’/SEQSS cla551f1ed Hlth race, “the rcsults 1nqxcaee that 24, 0 '

pet cent of the whlte offenders (N=141) and 7.6 per c%

the “Indlan and Metis offenders (§=185) “have drinkf

'.,problems. In short, drlnklng problems are. nearlf twice~-as v
connon anong Natlve offenders” asc_they are among vhite
offenders. Table XXXI,takes this <finding"'in£o account by
_cross-c1assifyingi ra01a1 status and optlon of flne payment
'uh;le controlling. for alcohol uSel and" prlor record.,
Inspection of this ‘Table reveals that‘ the relatlonshlp'
‘Betyeen race and.option ofvfine payment is ,strongest» for

' "intenperateﬂ :drinkersi vho have previonslyvbeen convicied
‘(Gan-a§,73;9<.001). In sua, Indian and_ Metis offenders,-
significantly nore often than whites, seem to becone
enfrappeﬁ in‘the ”revolv1ng door" of 1ncarcerat10n:-that

«punctuates the llfe of the alcohol offender.A

" THE AMOUNT ox: FINE

T~

Given.the nacial'differencesiobseived_in the ggxgggz.of;
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,approxlmately the same flnes as whlte offenders’";d

N

fines, -questions naturally energe regardlng tﬁe anount-ofs

“the flnes charged offenders from the ’bwo groups '1nvoivéa;'

For - example, "Do Natlve Persons recemve hmgher, lover, or'.

%
*

Correlatlon gnd path coeff1c1ents relating ;“fﬁzial

.;background‘(xl), prlor convrctlons (x2),‘offense serlousnessé.

(X%), nunber of changes (x5), and amount of flne (x7) are

reported in Table XXXII. Path coeff1c1ents Here selected

from thlS Table for the Path diagram presented in Plgure iv
on the ba51s of tvo _cr1ter1a prev1ously dlscussed' (1):

' attalnnent of statlstlcal 51gn1f1cance at the .01 level, and .

(2) explanataon of more . than ‘one. per cent of the varlatlon

in the endogenous varlable.
/

As in the case-of,length of sentence,i the zero—order

. relatiohshipm’betveen_ racial background and alount of f1ne

-(r7l=-.27) nlsleadlngly suggests that Indlan and -uetis

offenders recelve‘ favored judlc1al treatlent."ﬁovever,
looklng to the path dlagran presented in Figure . Iv hvekvsee
that the relatlonshlp betveenl race and anount of fine 1s_
mediated by offense serlousness. 51m11ar1y, uhxle rac1a1‘
background’ is 1linked ﬁb cyunber of prlor conV1ct10ns, thefd{

effect -0f the latter varrable on’ anount of flne is ledlatedv

by offense serlousness.6 Thus,-the causal 1ndirect effect of

racial background ‘on, the anount of f1ne (PziP’2P7‘ + P‘1P7‘)
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is ';.21. Expressed*’verbally, the effect of race and prior
conv1ctions on the amount of fine 1mposed “is "interpreted"
by the seriousness of thed offense charged In different

terms, Native background dOes not srgnificantly 1nfluence;

» in either ‘a lenient _or punitive direction, the, amount of

. fine inposed uhen legal variables are controlled.

TREATHENT‘FOLLOHiNG INCARCERATION";

,In the final part-of'our analysis, - wve uere concerned

uith the. tYpe‘ of . treatment received by the 1ncarcerated ;&l

B . 1"(
offender. The dependent 'variable‘ in” this phase of omﬁi

i h‘

discu5510n is assignment *to ‘an "open" versus :"c105ed"

institution. "The 'open 1nst1tutional setting involves a

-

program primarily de51gned for - the alcohol offender the
closed 1nstitutions offer a more rigid =ndnconventional' set
of Progranms. | |

¢ -
7

Assignment’ to a particular institution involves three

factors. (1) ‘the reconmendation of the sentenCing judge, (2)

the expressed 1nterest 1nterest of the offender, and (3) the

consent of correctional authorities.; Innediately follwing

;sentenCing, \.regardleés of jud1c1é§ reconnendation, the:

2

offender is a551gned to one of the four closed prov1nc1al

‘1nst1tutions.5 Hlthln- several Heeks follov1ng this initial

ja551gnlent, contingent either on judiCial reconnendation or

i

' inmate reguest,‘ a prison classification officer interviews L

£ |'
4 i

|

-
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‘the offender and evaluates the lerlts of referral to the

open 1nst1tut10n.‘ The results of this referral Process are

the ba51s of the analysrs that follous.

Onr flrst concern was to deterllne the proportlons of
the two rac1a1 groups uho recelved treatnent in the open
inst;tutlon. The ansuer to this guestlon falled markedly “to
dlstlngulsh the two groups 8.9 per cent (N 53) of the whlte

: A
offenders and 4.8 Per cent (H=19) of the Indlan and Hetis

offenders Here referred to the open 1nst1tutlon durlng the

period cons;dered Hotever, the reader ulll recall from an.

earller sectlon that. the Qtarget: populatlon" of problen,

it 1s anong uhlte offenders. A nore ueanlngful approach to

- the. gnestlon. then, requlres that we adJust for the extent}

. of the alcoﬁod problel in the tuo groups rnvolved

rable XXXIIJ represents a control for the occurrence of_

i\alcoholr abuse. The left hand Ssection _ofﬁ this' Table

5

gronp seldon recelve trent-ent in. ‘the open 1nst1tut10n7 A

,‘,notable dlsparlty, however, appears "in 'the right hand“

‘sectxon of the rable. Anong "1ntenperate" drlnkers, 22 0 per

xS

- cent of the uhlte offenders and 8. 1 Per cent of the Indlan,.

and Betls offenders are recelvlng treat-ent in the‘opens

instltntlon. COntrolllng for the relatlve Presence of,'a

;o

Jreassurlngly 1nd1cates that "teuperate" drlnkers of exther

L 4
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target population,_ then, there is sone tendency for vhlte

offenders lore frequently to receive the presuned beneflts,

of life in the open 1nst1tut10n.

Tnere? are three . plaﬂSlble' explanatlons ~for the
situation described. Flrst, judges may less often recommend
referral of ﬁative offenders' to- the open institntion.s

‘ Second, Natlve offenders may less\gften seek and accept such'

vreferrals. Thlrd, correctlonal ‘personzl may less ‘often
COnsentﬁ'to the tramsfer “of Native offenders;sThe tbree
possibilities described are certc nly . not nutually

exclusive,. and 1n facr may be lutually sapportlve. Thus, it

_may be nutually agreed anong the three :arties 1nvolved that,_;"

\

the open 1nst1tnt10na1 settlng is less benef1c1al for Natlve

than for vhlte offenders. .Thls prop051tlon suggests the‘-

.vpossiblllty--that alternatlve treatnent opportunltles forf

native offenders lay be. de51rable.

".3CUSSION AKD CONCLUSION | :
_ : '

‘Pindings reported in the preceding sectlons have

several 1lp11catlons.- Pocu51nc attentlon flrst on the role

o of race in the length of sentenwes received data were.

-presented 1ndicating that ‘Jalthough Indlan and uetis
: offenders tend to recelve shorter sentencos, thlS pattern 1s

largely explained’ 'by  the group s . dlsproportlonate

e

s involvelent “in 'linor' sunlary offenses. Thls aspect of our

<

i

3

R

g
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- analysis, then, descrlbes sentenc1ng praCtlces as conforllng
with legal regulrenents and as belng free from extra- -legal

dlstortlons. . In partlcular, the popnlar belief that Natlve

offenders recelve dlfferentlally lenlent treatlent from ~the

;courts is not supported by this’ phase of our analysis.

»A second part of . the analysis concentrated on the use
; of flnes ‘in sentenc1ng.:It vasahere that the lOSt strlklng

;flndlng ‘appeared: nearlv tvo thlrds of the Ind1an and Hetis

offenders ‘who entored prlson over the two lonth perlo daid

S0 in default of 'the Da nent of ‘figes. Thls flgnre vas

nallost tvlce that of thte offenders in the salple. Pnrther

e
A

e

.-————"/
llnked this pattern wlth the dlsproportlonate, and

. N
OO A

-vetitious, 1nvolveuent of - Hatlve Persons 1n sn-lary
and related problens of alcohol abuse.p o :: .

\.

jThe'?t{iid part of pur analy51s 1nvolved the amount of
v;thef fineﬁgérecelved by offenders of uhlte and E Indran

'background Flndnugs repoﬁ%ed in this sectlon paralled those

I,,-

..” of the flrst .phase of the ana1y81s. Thus, althongh natlve

: \
-persons tend to’ recelve ‘s-aller ”flnes, this is not a

o

concession ‘to dlsadvantaged c1rcn-stances or an express1on
.- o -‘_,‘_.
of patérnallstlc lenlency. rather it 1s a prodnct of the

'—(.

foffenders'ﬁ‘lnvolvenent ‘1n llnor offenses."In different
- ter-s, vhen: legal variables"are controlled, the fines.

‘»'ilposed on Indian and. Netis offenders approrinate those .
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imposed on whites.

The final phase of the analy51s 1nvolved the treatlents
received hy offenders folloulng 1ncarcerat10n. The results
of referrals to- an  open 1nst1tutlon concentratlng on the‘
K treatment of alcohollsm - Were analyzed. When rac1a1
vdifferences in rates of alcohol abuse vere controlled, a
dlsparlty in the frequency of Natlve referrals was. ohscrved.
In short, the presence of Indlan andJuetls offenders in he
open 1nst1tut10nal settlng under-represented tne occurrence

of drlnklng problems among nembers of th1$~group;

Pindlngs reported 1n thls Chapter suggest the p0551b1e

utillty of alternatlve strategles of response to the offense-

patternsv of Natlve persons.» Along the ;@lternatlvesr'to_

current pollcy that - have recently received attention are:
c : ‘
(1) the development of a progre551ve, 1nc0ne°related flne'

systen, (2) the use of Native court workers to negotlate
:lanaqeable f1ne arrangelents,_and 3) the estéillshlent of
hative—operated, ' conlunlty-based, .. detoxiflcatlon :"'and
treatnent centers.. Attentlon\ to potentlal benef1€§ of
‘these develop-ents 1s contlnued 1n(;::\f1ual sectlons of the

concludlng chapter to @ils thesis,

o
0 -,
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FOOTROTES

D ' _

anded to provincial institutions Mhile
ere not 1ncluded 1n this sanple.

cu551on . of the chi square test of
lalock (19630:212-225), For a discussion
S proportnonal-reductlon-ln ~error (PRE)
Costner (1965) : 5 o

used as the test of 51gn1
test, see. Blalock (1960°

ion of the dlStlnCtlo ,between causal an
effects, see Finney - ?972). :

ible to suggest that forfltur of flne,w
a rational response to the c1r ulstances :
d employment that c aracteriz he wlnter,
th‘s Sample.

the reader. may have initia dlfflCﬂlty ‘in
egative relatlonshlp between,  .the ‘number
ns. and offensebsefzousness. Ho%éver ruwhan %i#
lcohol involvement is Edb51dered,.§the'

easily be undersﬁood In short,” alcobol - ,ww 4

’ .

itiously involv® 5ﬁ‘in a "revolvfng door®™, ;i .

the data revealed that such. persons uere
nders rece1v1ng treatlent in the open ’

s
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CRININAL JUSTICE ancousznsé D: A REHEHBRANCE

OF CAUSES PAS T

10

F
The’éxplanatlﬁhsh of 'crime are numerous. There are
. periods,-hovever,Fuhen'a particular typegof'explanation will'
pfedoninate. He; live ih such _a period, and‘ the early :
nlneteen-51xt1es were similar’ in thls regard 'In retrospect,
the over51ghts of a un1&1nensronal thought vay seem clear._
He can recgll the nlsplaced optlmlsm of a style of thought_
'that encouraged a “Har on Poverty"-. ue vcan recognlze' the
'presnnptlon of our efforts ‘t » create "Great" ¢ OL even
'Just“, soc1at1es. There uere, hopefully, lessons ln_ these

A -

‘experiences. ) A N
’ 0 ' ’ ’

'uarvin Holfgang suumarlzed the thoughts of leadlng
cr1llnologlsts durlng the early 51xt1es. "Although there are
. 1-portant dlfferences anong... wrlﬁers,k thelr dollnant'

-theles- are Sllllar: There . are values in [North] Amerlcan

‘»soclety vnlch elphasiie ‘the goals -of (nostly mat

5 als

. i
5] ~

snccess. Because the _leans to achﬁeve{these goals are ug%

_avallable to all in equal neasure, nany people fa%% prey to

tfeellngs ofv anxlety and dlspalr vhlch nay be expressed 1%
-;gfor-s of dev1ance and dellnguency“ (1966 65). ‘'Most of ﬁs*
fforesaw a solutlon to our dlfflcultles.jﬂ... as ve expand...
cho1ces of uorkv and re51dence, travel and lersure, school
and profession, we u1ll reduce the' inequlty and increase

-

Ve
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participation. Although no firh,prediction can be made, both

- changes should cause 2 decline in crlme" (Ibld 67 ). We

vere  hopeful: "“We can now afford to be more optimistic
because; We are coming to re@ognlze that some of the forces

leadlng to crlme and- dellnquency may be subject to control"

. (Ibid.: 69).

Few would dlspute the conclu51on that tlme has prov1ded

a dlscouraglng test of our thoughts. rhus,]most of us have

-been forced.to reyisefour expectations. 50qe- rev151onlsts
, I B
have‘ gone so:far as to revise our theorlesf The popularlty

of the ‘new explanatlons have earned them several tltles. thev

.soc1etal reactlons approach the phllosophy of the underdog,

and_ the labelllng perspectlve. These new soc1olog1cal

. o -
explanations again share a dominant theme: the causes of

crime 1lie hot.in the actor'himself bot’~in the .reactors'

'responses” to hlm. Empha51zed in this p01nt of view are the o

act1v1t1es of the respondlng agencxes of” crlnlnal control.

*

’.’One objection to the newv explanatlons of crlne is that

they - are again partial. .fn‘ enpha5121ng rhe'-soc1etal

M

3

,response,‘they often ignore the 'anfecedent &gxperiehces of
‘the "persons  involved., One result is}oa mew, and still

;!dsleading, optinisn .about : the ' nalleablllty of_‘ the

'fcirculstances associated Hlth CIllE/ (cf. Nettler, 1974;

- Bagan, 1972; ‘1973a.5 1973b). A ‘second result is fa new

E

i’;,_ o . ;-
. ,

-



187
interest in criminal jnstice research.: we iill argue that
some of thls résearch is based 1n nlsconceptlons about the

process of crimimal Justice.
‘ON THE USE AND ABUSE COF DISCEZTION

nodern dlscn551ons of cr1n1na1 ‘Jnstlce cnstonarlly
‘begin by docunentlng the wide. ranges of dlscretlon glven to
' varlons agenc1es -of cr1n1na1 control. Pot exanple, we are
renlnded of the vast dlscratlonary powers glven to jndges-
‘for the deterllnatloﬁkof nlnlnun and laxlnnn sentences.’ It
is observed. vltn sone reason, that such dlscretlon leads ‘to
varlatlon 1H sentenc1ng. Thls was, of conrse, ‘one 1ntent10n'
of rev1s1ng the rigid 'penal statutes of the past. ‘Modern
jnrlsts u1shed to f1t the fnnlshnent not only to the act,
bnt_ also to the actor. Hhen 'reasonable' men. agree OQgthe
©m tngatlng ,blrcnnstances that legltlnlze ' varlatxon' in
‘sentenc1ng,- the use of dQScretxon is jnst that- the_qnality
,Avof belng dlscreet. ihen 'ulse' len' dlsagree, however, fthe-
issue : ofrydlsparlty energe5° /ve becole concerned vith
”inéguallty ® or - 1ncongrn1ty "in: treatnent. Hoderrn
_ crlnlnologlsts often speak as 1f the relatlonshlp betveenv
dlscretlon and dlsparlt] vere onvlonsly 11near and cettaln;y

qnlte strong. !et thlS anthor has not been able to locate\

,-any enp1r1ca1 e71dence adduced to snpport th1s assuaption.t

Beyond this, the teth'dispatity' is nsed_p:o-iscnonslyv

.2
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“imn dischssidﬁs of sentenc1ng. _Por exa-ple, ¥e speak Ulth

"egnal cnrreucy of dlsparltles in  rates -of 1ncarcerat10n_

“in . the ‘length of prlson terls between

3 and in the use of probatlon hetueen

‘jddges. The reader u1ll note that each of these appllcatlops

¥s

of the terl has in conlon a reference to an aggregated unlt
of analy51s. Houever, to confnse the, plctnre fur‘her, the -

term 'd1spar1ty" 1s nsed also to descrlbe varlatlon in the

sentences recelied ‘by dlfferent ' types of offenders.

Looseness in the nse of the ter- encourages a carele;®ness
in its 1nterpretat10n. Thns 1t 1s a co-non error. to. 1dentlfy

d1spar1t1es betveen nnlts of analy51s ulth the dbsparltles

that -ay ‘'or lay not occnr ulthln thEI. clearly, that judges

1n jnrlsdlcation 'A' systelatlcally 1npose longer sentences
:than -judges in *nrlsdlctlon wpw, sais nothlng about the

treatlent of ‘mino.. fy group offenders n  either context.

Stated in general te?ns, $here is no logical conneciion,

.betveen ' 1nterorgan12atlonal - variation- and intra-

organizational bias. !et, thls dlstlnctlon is con51stently

.1gnored in dlscns51ons tha- k the bureancratlzatlon vof'
- crll;nal 'justicerﬁio rac: nd_ class dlscrlllnatlon im .

jndicial'decision-laking. The 1lportance of the dlstlnctlon'

blies in the probablllty that varlataon betveen organlzatlons

is nnch more fregnent than dlfferentlal sentenc1ng v;thln

‘then.2
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f In the end, what we really needfto knov. is hon nuchA
extra-legal ”attributes like race and soc1al class pos1t10n
contribute ‘to varlatlon 'in sentenc;ng. jhe, attenpted a
: partial answer to thls guestlon inj Chapter Two, with a
rev1ew of tuenty American srudles of extra- legal’ attributes
and crlnlnal sentenc1ng; The, results of thlS revxeu vere
lllnstructlve‘ 1nstances where race, soc1al class, age,/or sex

explained’ more’than five per cent. of ‘the variation ' ip-

-

%3sentenc1ng were rareg _This was partlcularly the case 1n~h
'Cthose studles Wwhere 1legal varlables ‘Wwere held“\constant,
“There vere severel 1mportant exceptlons tofl this
ygeneralization, spec1f1cally 1nvolv1ng the nses of capxtal
punishnent' by Jurles.-These exceptlonal flndlngs nnderllne

the 1nportance of malnralnlng a v1gllant concern for equal
treatnent before “the law. At the same tlle, houever, the
;lore general answer to the questlon "how- nuch?" challenges a
“*v;eupoxnt that elevates factors llke dlfferentlal sentenclng
to a p051tzon of promlnence anong those varlables thoug%ﬁ to

' be productlve of "crlnlnallty.
7BARGAIN‘JUSTICE'REAPPRAISED . CA

a second 1ssue that'surrounds-tﬁe.process,,of criminal
justlce xnvolves the »transactions " that *ares a 'part of
crininalﬁprQSecution,' Sociologlsts,'often,,adopt a rather

puritenical attitude’:touard; plea 'bargaining end; Charge
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negotiation._'In these dischsSions, the. bargalned E
frequently assunes the characterlstlcs of a traumatic loss

of 1nnocence for the unprotected defendant Further, the'act'

*5

1s often seen 'as. degradlng, not only for those whé

part1c1pate in the bargalnlng, but also for a systen that

_;réspects due process” and e ideal of adversary Justlce.'
o - e

There are, hovever, over51ghts associatad with this set ofA

-attitudeSr

The pressures that ‘surround . the} process 'of -criminal
prosecutlon have the character of a. "double bind.w Guardians
of civil llbertles, 1forl equally valid if ot nutually

"acconnodat;ve reasonsg 1nszst on the SUlftl and expeditious
‘)resolution of cases, 'vhlle at ‘the same tlne denandlng thefre

. tine-consullng progertles of adversary proceedlngs. tThe'-
fotler goal,: augnented - by bureaucrat1c»>denands for.
eff;caency, rs custonaraly assuned to take off1c1al prlorlty
,over any concern for due process. This corrupted form of the .
-5‘bureaucrat1c ethlc has lost freguently been *c1ted, in 'the

_____ "Unlted States' (Blunbergz 1967a-~ Chanbllss and Seldnan,"
1971). !et, in falrness, it should ‘be noted tha* the Unated}nh

States accounts for approxlnately elthty Per cent of the'

«uorld's crlnlnal Jury trlals (Kalven and Zelsel 1966)._

g It cannot, hovever, be denied that hargainu justlce' is

- an * establlshedu ‘and  essential aspect of the socxal
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organlzatron of modern crlmlnal justice. 7 What remalns at

issue 1s the questlon of who benefits, Certalnly governments

~

| beneflt in avoiding. the - further cost | and crowding of

Il

courtrooms that full adversary procedures uould requlre' but
do the defendants not also benefit, and, most importantly,
do  some beneflt more than others? Some crlmlnologlsts have
‘argued that "bargaln justlce" is, in effect a password for
'class jusr1ce"-'bav means of exp101t1ng the poor, while
protectlng the rlch. In Chapter Four, we attenptedfﬁn ansver
to- this guestlon by searchlng out the links. betueen race and‘
class p051t10n, and the procedures that lead ‘to charge

' alteratlon and final dlSpOSltlon. Flndlngs here 1ndltated’
\
that race and soc1o-econom1c status vere 'ggt s;gnlflcantly ,

related to representatlon by counsel the type of 1n1t1alh

dplea, or charge alteratlon. Further, the llnks that tied

'vere of a. legallstlc varlety' offense serlousness, number of ;

'charges. and prlor CODVlCthDS. Thus, although counSel plea
< and  charge alteration | Here‘_ all 1mp0rtant to . final

disposition, these factors were not race or class-connected.

ﬂ-\

'The p0551b111ty remalns that bargaln - Justice is ;nsoc1ally

. "’Q'
unblased o

“'.) - R -
P, M

o Gnoupyiunczs'aub,GEOUP-rINkEn’BEHKVIOBs_

. /..

Ve
3

‘ B

A third source of concern about the Process.of ‘criminal

e -
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Justice 1nvolves the role of the probatlon offlcer ~during

‘”Vthe presentenc1ng process, in deternlnlng the recomnenaatlon

'for sentence. He reported in Chapter Five, that among those

cases uhere : presentence repo . were prepared the '
reconnendatlon for sentence alone accounted for mora than

half of the. Varlatlon 1n the sentences 1nposed. A concern

‘vhas been that unfavorable group images, alsparaglnglly known

as soc1al stereotypes. lax .1nterfere vith = the ‘@manner . in

vhlch these reconnendatlons are offered .....

’Pindings reported inr"Chapter_ Five' prov1ded llmltod
support for this concern. For exanple, the rac1al background

of the offender had a snall dlrect and _1nd1rect effect “on

. the ‘reconnendatlon offered, nhe dlrect effect of race on-

.2

”5reconnendation seened easily 1nterpreted. However, tbe

interpretation Of"the 'indirect effects was unclear. Both~
legal and extra-legal: cons1derat10ns 1ntervened betveen race
and reco-nendatlon. Thus, a legal faCtor operatlve _in the

31tuation uas the tendency of Natlve offenders to have been

7conv1cted of prev1ous offenses more often than whltes. This,

in turn,‘uaSorelated to the probation: offiCer's reduced

Yo,

expectationS“,,for.c successful fﬁprobation 5adjuStnent. " In

: vaddltlon, the probation offlcer's perceptlons of race- and

<«

class~llnked deneanor 1ntervened in the reldﬁlonshlp between -

‘race and reconnendatlon. These ractors operated alone, and

in concert, - to  produce -a reductlon " in favorable

g
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recommendations for Bative offenders. S ' L

R , . s s
These f1nd1ngs fc1ear1y raise concern abouf" the

.{Jl“

1nf1uence of a peSSII15tiC perceptlon of theﬂ[§Nat1ve

*“w,«, . . )
T offender. At the' sa-e tlle, houever, one- shgufd note the
; dilemnma - of the probation offlcer uho is held aCCountable for
%@}; the" vlsdoh of hls. reconlendatxons, as neasured by the

o

-1nc1dence of recmdiv1sn.. The data avallable 1nd1cate that

B . ST
[ o

latlve offenders re61d1vate on probatlon at a rate far

hlgher than ;vhltes (Brlcker, 1973). A hmpothe51s vorthy of
o

/ fnrther/‘ stndy f-is,';the' p0551b;11ty that negatiie

. : (/\_.. . ey 2 . "y ,

)

V.

R

reco-lendatlons contrlbnte to *HQ}SV outcone in a,-éelf—*

fnlfllllng nanner.-ﬂovever, 1n llen of any - evidence . that

‘ Megatlve recon-endatlons do in thenselves have thls effect,

‘Jﬁi : wewére‘facedJuith the”possibility;that the pessiliStic group -

 image: may accurate%z reflect auendnrlng set of group- inked

behav1ors. A resultlng estllate of the per51stence of suchi

5

.'behav1ors underllnes the . ease vrth vhlch flndlngs reported

v »oarller can be 1ptergreteo as dlscrlnlnation. Conlentlng on
" Fe

the type ofﬂlntetpretatlon problea 1Q§§lved, Holfgang (1970)

tHe. descrlpclve phrase ﬁdrfferentlal

. sente361ng'

&

reported do encourage the search for alternat've resbonses

to latlve offense pattens that avo1d the rigks of probatlon,i“

u;-~‘lh11e also av01d1ng the costs of 1‘ rlsonnent. One such

’ develop-ent 1nvolves the expanded use of detoxlfzcatlon and

be applled In either case, the r:findings,
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treatment centres. ConsideratiOn_ of such developments has
the potential of broadening our approach to some of the

problens of crlmlnal justlce.

THE HIGH COST OF ARIHINAL JUSTICE AN ”CONOHIC

ANSUER TO Aﬂ UNPROFITABLE QUESTION

T

'The tendency of' the soc1ologlst to trade on the-
euotlons assoc1ated ulth the charge of dlscrlmlnatlon has
often seemed to preclude a more pragmatlc ‘appraisal of the

problens of .- crlnlnal justlce in ecornonmic :terms. ;.Thef

i R

' 1ncarceration ’of offenaers, Just or unJust Native or non-

et

- Native, is expen§1ve. Thuglfﬂvhen 1ncarceratlon‘ can be“

“@ .
avoided,

effes;'

C . . . B ' ’// .
et ‘ ' ’ ‘ / ’

o Por example, in Chapter Six we encountered the alarmlng

/Qtter of fiscal *-portance that can be

ely dlscussed as such.,

]

'.flndlng that nearly tvo thlrds_.of the Nat&ve offenders
"sentencedfand adultted to prov1nc’al 1nst1tutlons over a tuoﬁﬁ@%
lontn; period were 1ncarcerated 1n default of the paynenﬁﬂof'
'-fines;‘ Tnis rate )of" Natlve ) 1ncarcerat10n ' followdng
.forfeiture in,fine paynent was nearly twice the flgure found
for white offenders; When the dally cost of 1nprlsonment is

caléulated thls Lepresents an enornous ‘expense.
The ohvious iuplicatiOn of thls finding _ is © the /

desirabllity of explorlng alternatlveq more econoiical;'iuys
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1of respondlng to 1nahillty or reluctance to pap fines. uuch
of thls problen involves the offense pattern ‘of the alcohol
offender. . Addltloaal v'efforts in "thei develop-ent of
.detoxlflcatlon and trea.uent()centres: have already been
encouraged. Operatlon of such centres at the co--unlty level
suggests the p0551b111ty of flttlng prograls "to the
I,partlcular group of offenders lnvolved ~ The 1lportance of
thls p0551b111ty is underllnea by the addltlonal flndlng in
-'Chapter Six that proportlona ly, feuer Hative- than vhite

offenders' with dr*nklng problen necelre treatnent in the

open 1nst1tutlons prov1ded for this purpose 1n the Prov1nce.

The development of a progre551ve, 1ncone—re1ated fine
sYsten, comblned v;th the _adaltlodal ase’ of latlve courtv
uorkers to negotlate uorkable arrangenents for fine paylent,'
_ further holds the hope of reduc1ng the soc1al randf econonlc_'
costs of n expensive problen. Hovever, the erperience of'
the 51xt1es dlscussed at the outset of thls Chapter should

forewarn us not to expect elther gulck ‘or conplete solutlons

-h'to the problems ue have descrLbed ‘For exanple, it 1s-hlghly

"doubtful that 'these alteratlons in our responses to such,
prohlens will lead to the dlsappearance, or _even Ehe'

reductlon, ‘of the behavlor patterns 1nvolved. Eene?hagess,'

such an approach suggests the advantage of ecogou;,
.vilth the hope of l1n1l121ng the unfortunate conseguencesv

that ‘an alcohollc life style 1lp11es. These .would not be

o
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small acéomplishments. Our recommen&atlons are thus offered
vith the hope that they Hlll be cons!dercd and ultlmately
lllplenented,

with an approprlate moderatlon of e€xpectation.

i
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FOOTNOTES

1In contrast with this assumption, it can plausibly be
hypothesized ' that when .the range.of'discretion‘is greatest,

informal nornms take over the role of . 'rigid legal’

requirements in making decision-naking.inflexible.

2This . aistincfion is also one vay ‘of calling attention

to two groups of“variables_that deserve further attention in
future sentencing research. The two groups of variables
'include',consideration of the following: (1) the effects of

such organizational constraints as case-load sizes, court
referral A ratés, . and fluctuations of space in treatment
institutﬂons,>and‘}2) the role of such community factors  as
recidivisa rates, variation 'in offense pattarns, and the

publicitﬁ»givéh‘to certain typeés of crimes.

!
: .
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ALBERTA CRIMINA
DATA COLLECTI
PROSECU

1ﬁote: Information collected
"confidential.

—

I. General:

1.
2.
3.
-4,
5.

6.
7.

9.

104
12.

- 13.
14,
- 15,
16.

17,
18.
19,
20.

21.

8.

- Terminated:__N,A.:

Defendant Is: In cu
Name of Judge or Ju
Name of Defense Cou
_N.AL_

Defense Counsel is:
NeRo:__ ,

Name of Prosecutor:
Defendant's Sex: Ma
Defendant's ige:

Cha_ges Filed at Intial Court

Appearance: .

Stice Presiding: .
nsel: None:

L JUSTICE PROJECT
ON INSTRUMENT I=:
TION CASES

on this instrument is strictly

stody:__On Bail:__N.A.:

——

~

Legalfkfd:__Client-Appointed:__

le:__Female: N.A.

-
5

‘Final Charges:

R4

&

PFresert, Victim Is:
Victim's Sex: Male:
7ictim's Relationsh
Sibling:__Parert:

O'her:__N.a.__ .
Victim Is: Child:__
Previous Conviction
?lea to Current Cha
If Known, Stage of

Juvenile:__Adult:_ N.A.: 4

Hhite:__Non-Hhite;_; N.gfﬁ

. ——

ip. to DefeRdant: Spouse:

Child:;_?riend:_‘Relativé:__

o
s$:__ . . _?— :
rges: Guilty:__or Not Guilty: _
Proceedings Wnhere Guilty Plea

Zntered: Before'PrelininaryﬁHearing:__Aftér»,

°reliminary Hearing
fthzicity of Defend
‘Freach:_ ksian:_:fn
fducation Completed

:._ During Trial: __N.A._-

ant: inlian:. Ketis: = °
gél:__Black:__Other:_; N.A.:__
by Defendant: Grade:__ N.A.:._

Defendant Is: Continuing His*ﬁducation;__ﬂas

1.0
|

Defendant Is: Employed:_ Not Employed:;_5£udent:_;

NQA.: . Ve

Type of Employgment
() Professional,
. {e.qg., rotor

. () Busipess #Mana
1 (e.g., Office

(W"hen Employed):

Technical or Related Work

,"Dentis:,»Teacher,-Léqyer)
ger, Official cr Proprietor
Hanager, Farm Owner)

) Clerical or Related Honker‘(e.g.,_Clerk,

Accountant)

t

( i) Craftsman, 'Foreman, or Related deker te.q.,

Carpenter, EY

P

ectrician)

4‘ ) Operativé or Related Ho:keg;(e.g.,,Ttuck

Driver, Luambe

rman) ® :

A
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( ) Labourer (e. 9., Farm or Non-Farm)
€ ) N.A. , :
22. Defendant's " ‘Marital Status: Single: ‘Harrled'
”@uSeparated°_ Dlvorcgd'_ Common Law:__N. Ki. —_
23. Number of Children:_N. A, 3
24, Defendant's Attitude: Very Uncooperatlve' .
Uncooperative: Falr/Indlrferent' —-Cooperative:
.Very Cooperatlve. __N. A.. _ . o

II. Final DlSpOSltlon of tneQCourt (Speciiy):




170
’/" ) . . . .
. " APPENDIX II: ~
o = L ) P &
DATA GOLLECTION INSTEUMENT I1:
- PROBATION CASES
Y
. )

o)



- II. Prbbatidn‘Repont°--' DA

17

ALBERTA CRIMINAL JUSTICE PROJLCT
DATA COLLECTION INSTRUMENT II:
: PROBATION CASES

Note: Informatlon collected on this instrument is strictly
" confidential. : . : . ‘

I. General: .
‘ 1. Docket Numher of the Case: NeA.: _
2. Defendant is: In Custody:__oOn Baid: _N.R.:__
3. Date of Request: for Report' :
. 8. Place of Trial: .
"5, Name of Judge or Justice P;e51d1ng. K}
- 6. Name of Defense Counsel: No Defense
counsel:__N. Ao:__ » ) L
7. Defense Counsel is: Court-Appointed:__Client- [T

Appointed:__N. Aoz ‘ = 3 '

8. Name of. Prosecutor°

9. Name of Probqtlon Offlcer.

4

1. Name of Defendant: o ~ SR
2. Sex: Male:__Female_ - ‘
3. City of Defendant's Address: :
4, 1f Known, Initial Charges Filed (Answer in terms of
the section of the Criminal Code) ; _._. . .(‘
5. Present Charges. (Sec. of &rim. Code):
6. If Present, Victim. is: W lte._ Non-ﬂhlte°_u N. A..__
7. Victim's Relatlonshlp to De{endant° Spous
'Sibling:_-_Parent: Relatlve.. ~_Friend:__
Other,__N.A..__ : S
8. Victim is a: Child: Juvenlle°_ Adult: _ N.A.:__
9. Number of Previous Conv1ct*on5'. ' :
‘40. Most Recent Previous Conv1ctlon‘ Less Than 6 Mo.
Ago:__6 Mo. to 1-Yr, Age:__ 1 to 2 Yr, AgO' uore
Than 2 Yr. Ago:__N.A.__ o o
11. Disp051tlon Resultvng From Previous Conv1ct10n"
- Probation:__Fine: . ~-Suspended Sentence.__

1

< Prison:__Combination: SHeBi:__ : ok o
12. Plea to Current Charge5° Gu1lty' . Not Guilty:
_N. A.. : ‘

13 If Known, Stage of Proceedlngs Hhere Guilty Plea
*VAﬂEntered Béefore Preliminary Hearing:__After

Prellnlnary Hearlng. Durlng Trials:_ _N.A.:
% -
III. Personal Hlstory' ' ' h
« - 1. Ethnicity of the Defendant' Indlan'; uetls'

French Canaﬁlan'_ Japanese or Chinese
Canadlan'ﬂﬁAngle Canadian:__ Other.__ N . |
Re Educatlon Completed by Detendantv ‘Grade:__N.A.:

——

)
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3. Defendant is: Contlnulng Hls Educatzon.v __Has T
Ierllnated° ~N.A . : B '

IV, Blploy-ont Hlstory. o
1. Defendant is: nmployed‘ vNo#Q ot ULITPRNIRYA S
Employed: __Student: ~_N.A.:z_ : ,*v
» 2. Type of Employment (Hhen meloyed)"' '
-~ (,) Professioral," Technical or. FEelated. iork
o (e.qg., Doctor, Dentlar, Teacher, Lauyer)
( ) Business uanager, Official ‘or Proprletor_
‘ j(e.g.,'offlce manager, farm owner) -
{ ) Clerlcal ‘or Related Horker (e.g., clerk
o accountant) o :
( ) Craftsman, Foreman, or Related Horker (e.g.,,
carperLter, electrrcran) < .
() Operative or’ Related Horker (e <Gy truck
‘ ~driver, - lumbernan)
( . ) Laboarer ¢e. ‘' g’ farm or. non-farm) , S e
3. Length of Current Employment. Less ‘Than £ Mo.: _ 6
- Mo. to 1 Yr.: T ¥r. to 18 uo.. --18 ﬂo. to 2- Yr.:__
' R.l.. T L. . oy B o . % - -

V. .Marital Status: o : :

1. Single:__ Married: Separated° Dlvorced- Common
s - - Law:__N. A.__ ' S : :

2. nulber of Chlldren° N.A.._

" VI. Home Condltlons/(In Terms or faVOrahlllty for Prohatlon R
Ad justment) ;- :
" 1e The L1v1ng Sltuatlon of the Defendant ls: Very
o Goqd" Good' 'ueqtral°i Bad' Very Bad'

‘VII. Hablts. o RS o R
- 1. Use of Alcohol- thtle or Yone' ﬂoderate' ‘
_Problemat1C°_ Ned,:_
- 2. Is Alcohol-Involved i 1n the Present offense° - - -
_ Yes: ~_No:_N.A.:. . ; T
3. Use of Drugs: thtle or None. -noderate.__ e
' Problematic:__N.a.x e :
" 4. Are Drugs Involved -in the Present‘0£fenSe:
Yes: ~No:__nm. A.. ‘e.‘ T S

VIiI. ?uture Plans: . o IR ' ‘ _
"'1. Evaldation of Future Plavs 1n terms of 301tablll*y
for :;gbatlon. Very Good" Good" Neutral._.Bad;__

“Very o x

IX;'Palily:' o . '”'“ml“'; S ERENCI
. 1. Father's Occupation ‘(When Employed) )
' (. ) ProfeSsion 1, Technlcal or Related Bork

A%



.XIY. Final Disposition  of “the Court (Specify) :
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(é.g., Dbctér,vnentist, Teachet, Lawyer)
) BusinQ§s Manager, 0fficial Qr.ProprietQ;V

]

(e.9.;, office manager, farm owner).- -

() Clerjcal.or Related Worker (e.g., .clerk,
accountdnt)- o T

) Craf{éhqn,‘foreman, or Rélatedfworker {e.g.y,

electrician, carpenter) Che

(« ) Operdtive.or,Related worker'(e.g;,”truck

. driver, lumberman) R

( ) Labourer (e.g., farmer non-farm)

( ) N.a. R S ~ ‘
. /7

P

¢

- X. Defendant's Attitude: Strongly Agree to Strongly-Disagree

1. Understands Charges: 1__ 2__ 3__ . 4__ 5_._
2. Acknowledgaes Guilt: 1 2._. 3__ Ty 5__
3. Is Cooperative: 1. 2__ 3 = 4_.  5__
4. Indicates Remorse: 1. 2__ 3_ 4__ - 5__
5. Is Polite: 1__ 2__ 3__ 4__  5__

XI. Evaluation qof the Case: _ - , .
1. Defenddnt's Prospects for Successful Probation :

" Adjustment: Very Good: Good:__Nept:al:__Bad:__ Very
‘Bad:__ ‘ ' - ' ' .
2..R¢conmendationiﬁ Lo : B
Probation:__Fine:_-Suspendjﬂ*Sentepqe:_;?rison

Combination (Specify) : o L
No Definite Recommendation: .

Other (Specify).:

<

t
I

- . ) . o I
A
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-APPENDIX III:
DATA’COLLECTION»iNSTRUHENT III:
"PRISON CASES )

1



- Note: Informatio

I.

"18. Length of Current Eaployasesnt: Less than 6 !o.fz
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ALBERTA CRIAINAL JUSTICE PROJECT

DATA COLLECTION IHSTRUKENT Iiiz
PRISOE CASES : '

collected on this iastrument is szrictly

( ) Professional, Techrical or Eelated Work

A
(

o

o
(

)
)
)

)
Y

)

-{e.g9., Doctor, Dentist, Teache » Lawyer)
Business Banager, Official, or roprietor
(e.g., Office Manager, farm ovne
Clerical or Related wWorker (€e.g., cI

- accountant) -

coafidential.
General: :
1. Docket Number (s) of tke Case:
2. Place of the Trial: -
3. Name of the Judge or Justice:
8. Name of Defendant:
5. Sex: Bale:__Female:__ -
6. Age:__ ' : : "
7. Present Charges (Section of Crimiral Code) :
8. If knowr, Victim is- Hhéte:__lbn—ﬁhite:__l.%i:__
9. Victia's Belationship to Defendant: Spouse:
,Sihling:__Parent;_hﬁelative:__Priend:__ ther:
© __N.A.: . ] ' L
10. Victim is: Child:__Juvenile:__Adult:__,!.L,:;;
11. Number of Previouas Convictions: - S '

y 12. MOsSt Recent Previous Conviction: Less Than 6 Mo,
,/.“ Ago:__6 Mo. to 1 Yr. Agoz__1 to 2 ¥Yr. Age: __ ®ore
P Than 2 Yr. Ago:__R.k.:__ o S

. 13. Dispositiorn Eesulting from Previous Conviction:
e Probation:__Fine:__Suspended Sentence:__Prison:__
Combination:__F.A.:_ - : '

4. Ethnicity of Defendant: Indian:__Metis:__
Brench:__Asian:;_kngle:__Other:__ o
15. Defendant is: Continuing his Education:__Has
’ Terminated: __N.a.:__ N
16. Defendant is: capioyed:__SNot Eiployed:_;Studeﬁt:__
' Neha: C B S L
17. Type of Employment (8hen Eamployed): /

Craftsman, Foreman, or Related Forker (e-g.,

€lectrician, carpanzer)

Operative or Related Worker (e.g., truck .
driver, lumberman) L

Labourer (é.g., farm or non-farm)

N.A. . »

Bo. to 1 Yr.:__1 ¥r. to 18 Mo.:__mMore Than 18

- Bo.:. B.h.: -

__6



II.

1.
20.
21,
22.

23,
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Marital Status: Single:__Married: __Separated:
—_Divorced: _Common Law-: _N.a.:.

Number of Children: __N. A.. :
Use of Alcohol: thtle or Hone- —_Moderate: _

. Problematic: __K.Aa.:

Usée of. DruQS' thtle or None. _Hoderate:__
Problematic: N.A..__
Education Completed:__N.a.:

Final Disposition of the Court: ' =

1.

. Specify for each Charge:

o
ay
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_APPENDIX IV: |
_ CHARACTERISTICS OF THE CRIMINAL LAW IN‘caqug"_< o
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QdﬂARACTERISTICS OF THE CRIHINAL LAW IN CANaDA

To place our study 1n proper context, some distinctive
features of the criminal law in Canada should be 1nd1cated.
3

A 51gn1f1cant factor isi that Canadian ' criminal law is

8 . ‘ .
federal in. urlsdiction, but rovincial in . its
_ J

‘adlinistratiOn. Law enforcement and court personel fit into.

this arrangenent 1n dlfferent ways. For example,_the'RCﬂP is

.a federal agency g that operates contractually as; an

enforcement agency for nany of ‘ the. provinces. Prov1ncial

. jJudges and prosecutqrs are selected rather than glected, and

| /
- appointed in the Province of Jurrsdlctlon.~

6

As dlStlnCt from the nmerlcan pattern, ~Canad1an‘

R

'pé@Vlnc1al courts are unparalieled by federal courts serv1ng

‘51111ar functrons. There is 'no Ganadlan' blll of rlghts,
: constltutlnal guarantees of "due. process" are not prov1ded

--and jury trlals are 1nfreguent. Houever, cases tried - in
.prov1nc1al courts caﬁ be appealed to federal courts.
Sentences can - be appealed not only by the defense, but also

by the croun. . ' i X N {}

Mol ')"

TFinally;. incarcerated offenders are - a shared federal

and prov1nc1al respon51b111ty. Offenders sentenced .to two or

¥
lore years are ass1gned 1nt1ally to prov1nc1al *institutions

f,fdt “the aet*od of thelr appeal rights,lfand .are . then

, Y

a

transfereg it federal 1nSt‘ r,“the.iremainder of

AE

3
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“their terls. 'Qﬁfén

;sen‘enced for less than tuo yearSJ

“ IS

1tutlons.
» ‘v L A

. '
~ .

spend thelr entlre terls 1n prov1nc1al 1nst

o y . e T
. _ . . )

,
7.
2
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-~~~ FOOTROTES | .

1Forj'a more coamprehensive discussion of the criminal
lav in Cahada, Se¢ Dawson and Ward (1979).: \

- \
!



