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. | 5 For the maJorlty of Canadlan hlstorlans, the study

I.-
‘ @, v,

" of sexual morallty, abnormallty and dev1ance in Western
'Canada durlng the last decade of t;e nxheteenth and flrst
s _““_1 two dedades-of the twentleth century is primar;ly thought
i ’Of.;n terms;of.prostltutgon; Given that prostltutes and
.brothels'were highly uisible.commodities in the West dur-
ing these years; it’uas and'is only natural that contem-
porarles and hlstornans allke would center thelr dlscus—
sions on the 1mpact of prostltutlon and red llght d1s-
;trlcts on Western Canadlan 3001ety However, a study of-
newspapers, household guldes, Mounted Police and ?enlten-.
tlary-reports, the debates of the House of Commons, the
Criminal Code of 1892, crlmlnal statlstlcs, publlshed law
,reports‘and unpublished court records reveals that-%an~
adlians in general, and Western Canadians in particular
were greatly.concerned with a wide variety of sexual mat-
ters. Thus it becomes fmeadily apparent that a visit to a

prostitute was not the only sexual activity indulged in by
. X .
the~male population in the West; nor was it the only sex-
ual encounter classified as socially unacceptable}and in
"  térms of the written law, criminal in intent.

The.definition of a sex crime in the late Victor-

ian and Edwardian era knew no houndaries. For example,

A’
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the uSé, séle an supply of blrth control devices, abor-
t;on and the sole nizatlon of almarrlage were all strlct-
ly~controlled by s e01f1c sectlons of the Crlmlnal Code

_ of . éanada. Concer ed’ efforts were made to prohibit same

| sex dbntact between

N

\males as homosexual encounters. were'

forblégen by the law\of the land Women were to remaln
\

chaste*before they méfrked and the law took preoautlons
to’ ensu?e that a necegsary: pg%reQUISlté in a conv1ctlon
for a séx assault against a female was her proven chas-
tity beere the assaulg\ All: sexual act1v1ty was to be
‘.confined to the marrlage bed, performed in the mission-
ary pos1t10n and solely for the purpose of\procreatlon
Ev1dently, thls form of traditional sexual morallty was
to: be- relnforced through social custom and the written
‘;law.-EA ) -
. _ E vy, ‘
“Research into the wri%ﬁen and unwritten restraints
placed upon sexual activity mahd an examination as to what
constituted a éo~called sex crime iﬁ'Westprn Canada dur-
ing the latter part of the nineteenth and early part of
the twbntlerh century arve key components of the. society's

rast. Gﬁfortunate1y however, the study of sexual mora]

ity in g@néra] and sex grimes in partlhu]ar has been ne-

Y
N 1

glected by anédlan hlstorlanq and as a requ]f a more

comprehensive und@rqfandlng of Fanadlan hnqtory remains
\

1ncomp1ete For qugf as the public life of a pnnn1@ is

important in the h1s>or1na1 ana1y51s of a society, sn

\\h\ is thejr private 11f9. Perhapa the lattar is nf ayen

N
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importance to the historian. ’
-~
2
Y
, p
w

vii



.‘Canada Couhcil and_ the Departmenffof History‘at the

L - ACKNOWLEDGEMENTS

This study could not have been undertaken with-’

out the hel \many institutions and individuals. | 1T

would 1lik knowledge the financial support of the

)

University of Alberta I.am- grateful to ‘the Alberta

Legal’ PrOJect and most notably one of its coordlnators

Dr. L. A. Knafla. He prov1ded me w1th the opportunltv
to use the criminal court records, without whlch thls
study would have been an 1mposs1b111ty I am indebted

to my supervlﬁbr, Dr. R C Macleod who despite his

&

many responsibilities as departmental chairman encour-
aged me to finish this project'and under whose ahle

guidance it was completed.

viii



o

TABLE OF CONTENTS

ABSTRACT ., oco-c-o'-P-0--a---‘o--llna¢;|--.o.-o:'----uo--
ACKNbWLEDGEMENTS -un-r---.nuoao.‘-o--v‘..--ctt--lu

CHAPTER

I Sex - The Forgotten Fact in Canadian Histbry '

II Women, Sex and Marriage:
Middle Class Perceptions and Realities ...

y : . .
IIT Serious Sexual Assaults Against Females:
Rape, Carnal Knowledge and Incest ........

IV Indecent' Assaults on Females e eans
V.  'The Abominéﬁle Crime of.qugerﬁi ceeeenne

VI Indecent Assault on a Male and
Gross Indecency e veverscssonassssas e e

VII Protecting Public Morality:

Obscene Literature and Immoral Entertainment

VIII 'thclusion .......... B

RTBRLTOGRAFHY ........ e .

ix

PAGE

v

. it .

- 26

74

112

140

176

262
24,8

259



CHAPTER I o AN

h . 'SEX - THE FORGOTTEN FACT IN CANADIAN HISTORY -
. ’ ) a .

. Who can dény thé¥‘the problems bf coming to
terms with the fact of,sex has caused Can-
adians more concern than the act1v1t;es of
all their polltlclans°1 -

A survey of those works published since Michael
Bliss.poéed this rhetorical gquestion over a decade ago in-
dicates that despite the boom in social and legal histofy.
_Canadian historians‘areuséémingly cohtent to igﬁore " the
fact of sex" and produce "sexless hiétory."z Inlféct, to
make mention of Sek_in Canadian history_prodﬁces a vafiety.
of fesponses‘rgﬁging froh snickers, to queries about its
historical reiévanc?. to‘gqssipy tidbits abont some prom-
inent or nnt—so~pbo6inent person's sex life. And as G. R
Taylor has noted in his book, Sex in History. historiane
é@hérally assume that sexual ma‘tters exist "in a watar.
tight Gomrthmohtj\XQQOSt independentlv of ﬁistorical
traﬁds ae a whole, and that it would no more throw lighE

on the general problem of jnterpreting history to open

thi's compartment than it would te study the development

. .3 .
of, =ay, conking.” Svch regfiorngra nro 1nd°eg unfortunate

-

hecanse historiane arn neglecting a eob jant which hasg
ooy yagardadl o Ve m~e tr'a]_ pr())\"lg_\m" aad oot af 13 fe”
ramely, cew.

Thea ~mly gexual er S o b e ko v van b
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any dlscuss1on by Canadlan social hlstorlans is the hlghly

., . B

~visible and publlc1zed problem of prostltutlon in. 1ate'

nlneteenth and early twentleth century Canadd. Western

<,

Canadlan'studles on thls toplc have ranged from James

"'Gray.s general work, Red~Lights on the Prairies‘(197l),
s

to more locallzed studles like Judy Bedford s "Prostl-

tution: in Calgary, 1905-1914" (1981). 5 And whlle the -
study of prostltutlon enables the historian to’ galh some -
insight into attltudes towards: acceptable and unacceptable
'sexual behaviour durlng a spec1f1c perlod of time, it does.
net provide a complete picture»
A few attempts have been made to place Canadlan

attmtudes towards sex, sexual assaults agalnst females

and homosexuality w1th1n a hlstorlcal context In 1970, .
Michael Bligs nsed the "Self and Sex" manuals advertlsedf.
bv the Methodist Church pub11sh1ng house to form the

hasis for an examination of sexual 1deas in Canada prior~
to ﬂigmnnd Freud. Six years later, Ruth Olson surveyed

two Kunsston newspapers, The British Whig and the Klngs—

fon Chronicle., and céncluded that the crime ¢ rape Jras
indeed an agpect of life in Upper Canada. TnenyRobert_
Rurng uged an ]1R3R inquiry’into'accusations tnat_George
Markland. the Thsﬁeotor-General of'ﬁpper Canada,'had
sexual refations with spvorai young men to wr1te an 1n—
teregting article dealing with nlneteenth century Can-
adian attitndes towards homosexualrty. Anaus McLaren's
ongoing research into abortion and bir' \control in Can-

"

o33 haao yeanl ted in rarers beil’lg pre-Se}nted -and ’pLﬂﬂ ished
B ,/ . i

i

;



and a book forthcoming. Examining the control of venereal

disease and the Canadian Woman's‘Army Corps in World War

o

Two, Ruth Pierson has éxplored what she termed "The Dou-

>

ble Bind of the Double Standard” in a 1976 article, More
recently, Feter Ward has eyamined nnwed motherhond in

nineteenth-century Canada. while “usann Ruckley and

Janince Dicken McGinmie have studied venere~l diaocage in
relation ta puhlic health reform in ‘ana2ds Avd, finally,
“ongtance Raokhouse will hresian ~nar Fonowledge of hyeatore.

ical attitudng towards women. sex nd cey aaggh]ltc when

\
hery a‘na)yciq Af Hine bt centnpry rape law in an g

v

from 1R800 bra the fnmepti o o of th %"ﬁvnj'\.’ﬂ ("oda jre 1RD7
K 1 v

is publiﬂhod.’ Howeyer , ~tudicr  of thic nature ar~ fo
and thev ftend tn concentrate on the cnpiigl coﬁtrhl o f
sexual ct'vity rather than'incorporato any legal dis-
raeajion In 'Ti\"" ATy ey F‘vl"r.Hm"n'\rn, ther oo hhag hoen
nething i anndinan hiatoyiecgr vhy toocomrp oo vith a0
Rrowrmil!ley "a Ag"in@t Mo Wil Men, Wone and Rape . o

Tanryeyrees Thoapien T ev ey ve l"ﬂﬁk Fhyee Lo ) 1

ryamre 0 Ev\g]:.and, 17°00-18"

T P moamdy R T I A A 2 IR Yooy e oy beeand b
rocowng] o om Vieya, berare ten 1oon '?F"' Pie e iore
At U badly, Mhoeas 1o kE oy an e o Bk e b 0 e
Aare penellyv dieco b e e i palae e b
rhangnea ol aﬂ\(""”?u-. b 3y the A miaaY T ]f" A ~ace in
roint g AL K. Gigeroff'g b Teynal BRI A
Crjmtea) LTawe Hown - cpal ol ' i 1 AT



historian,per.sé} he does attempt to trace~the infiuence
of English legal thoﬁght on Canédian,sex law,.-in addition
to providing the reader with a selected chronoloéy of ' -
certain sex cases in both areat Britain and Cahada.8 How-
ever, his sfgﬁy'falls short. The subject matter is not
fleshed Sut with any thoughts or suggestions as to how
the'flhctuatiwg legal definitioné of séx 5ffénces over
the renturiea might have raflected or reinfofcéd sociétai
netione of acceptanhle and nnacceptable sexual behaviour.9
™ nrqér ta oomevto ééme understanding of the in-

tricate relntionship hetween law and soriety and thereby

broaden onur knowledge of Canada's Past, one must be able ».

bt branscend the boundaries imprsed either conseciously

1 quh“on§hiousfv bv historians when they study their
reagpective ar-ae nf rogénroh.' Fdf example, Fh? ﬂ%kc

£ i ation of ancertabrle and unacceptable gevnal hoahav-
it does ne' aeat oo lely with the criminal snd the ;rimw

iral jueticae gvstem. For jugt as there are a numher of

it lan Cape w3 ah ﬁhhnmpk te A« tabka armcia) (P1““10t, 9“
by, oo Thove namey e andiatal el ama whiooh Cortajin

. ) .
Froovawend bohgyion: o The ariminal law tendsg to refleet

A T rTafore s what caciebty hog dafined ae acceptahlo and
e e bable gawvnal o tieity oAbk g ey tain per i d af time.
Thust gex haa heen an' ¢ 'inna be b o metloay feor arein)

[
I A

T, . Joo thie ' sucmienan moY ~ avi'iqn"t than *'Ln

oo i oo e T Te been ki fhecentnry Canada, v

Pl bt i it e of Canada published
AJ



in 1890 and the Criminai.Code of 1892 contained éeverai
sections which‘imhlibitl&ldefined acceptabie and unac-
ceptable. sexual behaviour for residenté of Canada iﬁ the
‘1890sfand eariy?i900s. The available evidence suggesté
that sexual intercourse was viewed 2% a4 NecessSary evii.
whose sole purpose was the procreation of the hﬁman,race,
And sexual activity which d4iAd nnf have procreatiqn‘asA

-

its erld result %a§ deemed to be socially reprehengihle
’and punishable 8§ a crime ﬁndér the written law.]] Ry
placing snuch mahéérg ag abdrhiop, female rhastity, e
Auvetion under the pr'mni_s:o ~nf marriage, hamnsexual en

counters and ever the nee of hirth contrel within mar

. riage, under the 4u pices of the eriminzl law, the fed-

eral government wa$\ trempting to6 eckahlich or reinferae

. Lo
ctate vad every right te he in the hedraoma «f tha ratin

, Lo
Pereceived notions '7‘.)"\\7‘“(‘“‘1"*'91’1]"‘ rnoondue t F identlyv, the

Tinne 1k ig wAll heyond the meop  af thi o Aqjace:
s

taticn 0 Aavami A Qverk neial and ‘9!78..] I ttemr\l' [CUNRPNEN

By th~ croyxyual actjyy ".\' o f Capadinne Thongahant 9}\0

f‘O”'\*I.\i o orpaat, a nomber o f g Aty b o o Yooy I\]f\ C.

v

on e agudy. Fer o practionl puipages, 1o caaaphis o

. .
ArY e Ahiovman oy "\nﬂlv_r‘-"g* hae heapn Timi'ed bt A0y 00y Ak

ot we o bayie gy o iy Ay Tagkatahir A N ey b anl Py b
ich 1o e Thoae v refargnce ia made b We farn Can

q,I'," t Teader -Sh"“,]]'i ‘;""7‘ mb o~y r"Q«]\‘] f"')ha }')as‘ the b obveves o Ty
edend o TY o w~honld alas boe v bl bhat Fhe time frar - 1oy
T A b tha R e ey oy e o datiag a0

veriaad : R



majority of Canadian historians as ‘being cruciél to the
development of Western Canada.

In addition, the sexual matters chosen to form
the basis of'thig preliminafy induiry into é new area of
Western Canadian history have alggrbéen limited. For ex-
ample, general perceptions of womanhood, marriage, chastity
and even sex itself have been examined in relation to spe-
cific 19%91 definitions of sex offenées committed either
by and/or against either sex. And an effort has been made
to axamine sgpecific aftemﬁ%s made during‘the lasﬁ-dééade of
the nineteenth and first two decades of the twentieth cen-
tury to exert some measure of control over the sexual con-
tent of books, theatrical performances and motion pictures.
The atteﬁpﬁs Lo eontrol what people econld and could not see
at movie homges has been undeftaken as a caée‘study of one
r&f+iww19f onmmunityA~ namely, TLethbridge, Alherta.

Thae offeﬁces involving femalea whinoh have bheon
chagen far AdAjgenasion ivelnde Pirth ecoantby el ahartion,
rape, carnal knowledge, inecealt, ceolunePicrn and jndecant mea
Aot Thoeses invelvineg malea leal - th varying degrees
N'ohemoanyaal acntiviby ranging from indeecont acaanlt on
nomalsand grage indecnsnsy to hamosexual anal intereenrae.
tonec incelving the profection of public morality from
depravite and eayyoptian include an'%nalysis of Qhat eon-
“tidnted ohecsnthy in litera'ure and - ntertaipment, 1t
ie hrped that a “tudy of *he relovan' eootiang of the fod .
oy = iminal Jaw ,';nd Aan exrminalion o crecifie nffances

cro . ' o g . . . .
v h v e Mann-dT v o v 5 ey RN r\yy»"vﬂlr'- Yeeme



insight into the intricate relatibnshib béf@een sociélly
and legally defined notions of acceptable and unaccept-
able behaviour from 1890 to 1920.

As has béen previously mentioned; traditionally
there has been a-historical denial of sex by the ¢dpadian
historical profession. Furthermore, there appeaf to be
very few genefal research collections dealing specifical-
ly with the historical stﬁdy of attitudes towards sext>
and sex offences. And as oﬁe historian has pointed ont,
those historians who attéhét fo_study this topic have
been forced "to cultivate more iﬁgéhuity and peféisfenod
in the use of primary source materials +than camparable
hiatariang in other fia1dﬁ."l?

However, since the mid-~1970s there have emerged
tWo.archivos devated to thﬁiﬁolleotimn anﬂ.preéqrvatinn
~f gay and JToaebian hidatary in Cnna#n. Raced in Torontn,
Mbaric, the Mavadian Gav Archiveg not only rollecta yel
oyvart materigl. bu' alen pnhlighesva Nnawglottrey entjitlae?
3ay Archivist., nd perhops movre 1mpnr+anr. Tietribiitaa
the T oabdan (Tay Hiﬂ'va Unroqrchers e tworl Ilewitl et toy
e otbhey arehiven, Gay Ay enhives Cof]@otive. ia in 7an

~ouver, Britigh CAlumbia, and ite rarpage i~ +t6 collecnt

higstoricnl infrrmation on Jachigne and eave in Weshéfn
‘64‘

Canndg and Tlhrthweatery Inited S+atoa, T addi timr ta

. . RS
Ehea myeation  f '"heae ay ohiy -« Fhae Teckian and In
”i"?"”'l\' vy sf Teoranbe il tha Gnvy it y;‘- Tryojret
)t iﬂ;)l"‘"l')g I Q:nr'l(n’m(\'

, el atehiacqn, 9)Aan hav boevmyn

g, AJ""}vl";Y]\ L T L TR IYT A A S PA TIPS I " T N
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groups pr0v1de a much needed source of 1nfbrmat10n, thel//

do by thelr very naiure focus on the hlstory ‘of spec1flc
e
groups or certain 1nd1v1duals within a group, rather than

enhance the- knowledge surroundlng the - general field of

sexuality. ' .
ex ;ty . %MW

Those people who dp endeavour to study sem. sSex-

x

ual behav1our and sex offences in Canada s past must re-

ly upon a wide varlety of source material which is both

3

social and legal in nature. For example, medical jourhals

like Canada Lancet, Canadian Journal of Public Health an&’

"
IR

. Canadian Medical Association Journal in addition to houéeif_

hold guides like the Domestic Cyclopedia and self-help

manuals such as Light 'on Dark Corners: Searchlights on

Health: A Complete Sexual Science and A'Guide to Purity

and Physical Manhood15 all reveal, to varying degrees,

perceptions of womanhood, marriage and acceptable sexual
behavionr for boéh'sexes. |
Althougﬁ newspapers are -somewhat suspect as a
reliable historical source, they can and do provide ed-
i+oriaT>commenP and basic factual information on certain
happenlngs Thus severa1 western Canadian newspapers
ranglng from the Saskatoon Phoenlx and tha& Moose Jaw
Times to the Edmonton Journal and the Victoria Daily
Colonist to name'but a-few,lév were examined in order to
gain 1nqxghf into 1ate nlneteenth an&\early twentieth
~century media coverage and reportlng techniques with re-
garids te sex-related matters and offeﬁces. For example,

wng the repmer t nf g rare'oaSe biased against the woman
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n@ﬁin:particular. Unfortunately. however, the written . .law

or the‘perbetratof of;the alleged assault? What words
were uSed,to”describe”fhe crime? Was any referénce made
as to whether the woman dlsplayed any phys1cal 51gns ‘of
attemptlng to re51st her .assailant? And perhaps more
important, was the moral character of the woman mentioned
or alluded-to»iﬁ the report? The answgfs'fo‘ﬁuestions of
thié nature can-be found in the newspapers of the day. vAs
a*feéult of these findings, some tentative conclusions
about social perceceptions of sex offences, the victims and
thé assailant can be drawn from this type of source ma-

terial.

Although medical JgarnalQ. self-help manuals, house-

hold guldes and. newspapers provide a SOClal baokground for
discussion, th%§e sources must be 1ncorporated-1nto a le:
gal framework té prdduce a stﬁdy of thé infricafe rela-
tidnship between law and society. For the years follow-
ing Confederation, the statutes from 1869, the federal
Crimina] Code of 1892 and ifs sdbsequen% amendments, prn;
vide a wealth of information for a general study of the -

-

crimihal Yaw and those laws pertaining to sex offences

ig by no means conclus1ve - For example, although the
words and ﬁhrases buggery. 'gross-indecency." 1ndeont

assault,’ ﬂof‘chaste charaéter.' obsoeho' .and publlo‘

.man@lsu'apggag in’ the law, they all 1ack Spe01f1c*deﬁin~=i”
- L N ey . iy, Y ISR w TR L 'F" Mo

itiona Therefore as a consequehcc, the provineces as the
R e W e cn gy RO

. ﬁk .
1mp1°menTors of the federal cr1m1nal Taw nhad catte blariche”

to define the term at certain times and places.  Thus,

i
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what constltuted a sexual offence at one' t1me mlght not

have been at another. \
Since-statute law and the Criminal'codeﬁhf Can-

.
e

. ada were created by men, the thoughts and interpretations -

¢
o

. of the creators must be examined. . Such information can.

be found in the debates of the House of Commons ‘and the
Senate. Although the passage of the 1892 ‘Criminal Code

produced relatively little discugsion in the Commons, -

‘those areas dealing with the morality and chastity of.

B

Canadlans in the late nineteenth and early twentieth

century were debated at great length In fact, the

statements given 1n the two Houses of Parliament durlng
these years 1ndlcate a trend towards the>publlc s aco;b—
tance, almost 1ns1stence, .on the state s right to legls—'
late publlc morallty in general and sexual morallty in

partlcular

In addltlon to readlng the law and analy21ng the

statements of the leglslators, tlme must be spent 1n dis--

coverlng how. the written law was actually applled in a
courtroom_settlng. In fact, it is the praotlcal_appl;—
cation of the Canadian federal criminal law to specific

sex cases 1n late nlneteenth and early twentieth- century

Western Panada whlch forms the basis of this dlssertatlon{

Unfortunately, hlstor1cal 1nformat10n of thls matter is
somewhat dnfflcult to attain. Although the, post Confed—

eratwon years saw the establlshment of federal and pro-

- vincial Supreme Courts, the number of cases processed

T
v k18 SR

through “these h1gher ‘courts was small ~The=magor1ty of

10



cases were<heard be_

Judge presldrgg at the olice, dlstrlct or ouiﬁcial

'nﬁlcourt level. 17 In more SPElelC terms, the publlshed

Iaw reports such as the B. C _Law Reports, Terrltorlal

Reports; Supreme Court Records, Western Weekly Reports,

’.and'the Western Law~Reporter,‘tb name a'few, only pre-

sept thoSedoases'which have esfablished some precedeﬁt
in law or made;some memorable decisions on selectéd
cases whicﬁ appeared before“the various courts of ap-
peal. For example._one ihdume of R M. Chitty's Abridge-

ment of the Canadlan Crlmlnal Case Law dlgested those

cases which appeared from 1892 to 1925 in Canadian Crlm—,

1nal Cases. However, thls series suffered from the same
drawbacks as the other sources prev1ously mentloned and
thus,ehltty 5 1925 volume is a consolldated but 1ncom~'
plete dlgest. L : 1 ‘ﬁ r"-s' ‘
Although there is another way ‘to gain court case,
information, it is plagued w;th frustratlon, complnca~
tions nnd‘inconsistencies. In ]979‘one historian sué~
gested that our knowledge of Canadian legal history would "
nd'er he oomplete unless researo%ers had the stamina and .
energy to spehd time goirg through the housands of un:
cafa1ﬂgued and un1ndexed ronrt reoorde to he fonnd in
the baSemeht ofnnearly-every local oourthouse throughou#
Canada.18 To dapé‘there is nnthing to compare with the
Alberta Leéa1 History Project whnge purpose is to pre-
pare an inventoryuof all civil and-criminal casés heard
hefore the District and Supreme “avrks in the provinee

!
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.of Alberta from 1907 to 1972 -Eventually% a;l‘the'case
flles and the Judge‘s procedure books w1ll be placed on
' mlcrofllm and stored at the Alberta Prov1n01al Archlves
in Edmonton.l : | ‘ | ) |
Although the Alberta Legal HlstOry Progect is not
yet complete, 1t prov1ded valuable 1nformat1on for thls
study In fact, w1thout access to these unpubllshed court
_ cases thls prellmlnary inqulry ;nto seXJcrlmes in Western .
Canada would have been an. 1mposs1b111ty Over four hun— B
dred sex related offences trled befbrethe Calgary and-
Wetaskiwin Supreme and Dlstrlct Courts from 1908 untll

Al924 Were read. Unllke the publlshed.law reports which

contaln summary dlsduss1ons of the purely: legal issues .

©in each case, the maJorlty of these unpubllshed case flles o

contaln the=deposlt10ns-of those people 1nvolved in the -
”hcharge, .the statement of the accused the transcrlpts of
the prelimlnary 1nqu1ry and the outcome of the trial ¢
Thus, these unpubllshed court cases prov1de the hlstorlan,
w1th A wealth of 1nformat10n which heretofore has been
unattz1nah1n from a readlng of the published law reports

in Canada.
&

As has been prev1ously mentloned pro1ects such
as the Alberta Tegal Hlstorv ProJent are nomlnal and 1f
any worthwhile studies,in the- fJeld of Canadlan legal

hjstory arevte-be produced then more progects of this
- nature must ba undertaken. Unfortunately,‘this is easier
said than done. For example,.the majority of the court

records for Saskatchewan are housed in the basement of

12



the old courthouse in Saskatoon.f ThlS basement was. flooded

i

a few years ago and all the flles had to be elther hung up
to dry on:a clothesllne, page by page, or freeze dr1ed and”

then reboxed-_ Unfortunately, no one 1n the Sollc1tor Gen—

eral S. offlce, courthouse or archlves staff had the fore- .

~s1ght to 1ndex the flles as they were belng returned to
5storage. Furthermore, there 1s the p0831b111ty that some
‘of the boxes Gontain flles whlch pertain to adoptlons and

A

‘the Saskatchewan government does not allow the researcher
access to such cases. leen that thls material_is Uncatf
alogved;"an archivist must be on hand.when every box is .

-

opened and every flle is examlned _
h Although the records in Rfiquh Folumhla have not
suffered from the hazards of nature, they remaln unlndexed
llke thelr Saskatchewan counterparts. In addltlon, the |
Brltlsh Columbla records are not centrally IOCated ih an
easily acce881ble locatlon., A slmnlar 51tuat10n exméts‘
in Manitcha; The case flles for Queen .S Bench and County

Comr t fer all the Jjudieial d1s*r1cts are secattered through—

cnt the province. At present fhe&e remords are being in-

dexed and catalognad and brongh ¥ undar retention schednlesw:»

for their eaventnal transfer t~ the Manitoba Provincial
Archives. Unfortnnnholy howoevar, the legal history pre-
jeet in Manitbha i stil) in its initial phase and will
nnt bhe completed for five years. Pecause of thls fact
and’ tho pnneral problem of f1nd1ng sufflclent 1nformatlon

on the topie, a 11srus ion of MnhitoBa does nst appear in

thiq Qtl,]fiy, And sivjr_\n Fhoeron 5 en charianely o "\':I”"-} ,.1:'§-.r\q7-i f-y
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.an the quallty an% quantlty of court cases avallable eVen
| for the three prov1nces chosen for analy51s, it is v1rt-
tually 1mp0831ble to undertake a quantltatlve and’com—
r;paratlve analysls of the 1nc1dence, prosecutlon and sen—
”tenclng of- c;rtaln sex offences in Brltlsh Columbla, Al—-
berta and Saskatchewan. L T ﬂ/ - "'_}. /,f,x |
| Some 1nformat10n on cases can be obtalned from

the reports of the North West Mounted Police which have )

been publlshed as part of the SeSS1dnal Papers since the

creatlon of the pollce force in. the mld 18705 These an-
rnual reports can be supplemented by_those,of the-British
Columbia, Albebta and Saskatchewan-ProvincialiPolicé-Which
were created either during:or soon after‘the First'world.
War. - Not'only do these reports contain a wealth of fact~
ual 1nformatlon, but they also reveal some of the atti—
'tudes of” 1aw enforcers towards sex offences in general

and the'perpetrator/vlctim/in particular. For example,
several accOunts refer to cases of rape or attempted rapei
as being crlmes of passion where Just was the sole motl—
vation for the attack.IQ And much Ieho newspaper ac-
counts on sax offences, other repsrts allude to the wo -
man’ s meral chiracter and at times eprecifically mention
whe ther o~r not she.dispWayed any resistaﬂcefto_the as-
sanlt.zo “omments‘suCh as these and the very fact that
memherg nf the law-enforcement agerncies at the tlme would
iseme esuech atatements serve acq yet mmr e examnles of +the
intricate relationship hatweon social ralnes and the

t

et A cygtem.



But perhaps the most dlfflcult aspect of a’ study -~

of thls nature is the fact that many people stlll belleve'

—

'that one cannot dlscuss the. nature of crlme and ‘more spe-_

c1flcally, sex crlme w1thout ‘a multitude of statlstlcal

°

informatlon and a computer prlntout., In fact, Eric Monk-
_ennen has gone S0 - far as to assert that our underqtandlng

. of crime and crlmlnal Justlce-ln the past must be hased

on the counting technioue.ZI' However, anyorrée who studies

crime, the law and the criminal justice systemn quickly

learng—that” the amount of crime reprrted, racorded =nd

e . : .
processed through the system is by ne meanes indicative

of the anrtual amount of crime necurring. Such thoughts

. P ,
were vividly expressed by British’ economist, Rir Toseph
Stamp, when'he stated:

The governmént are very keen on amas -
s1ng statistics. Thev collect then,

raise them to the nth power, take the

cube root and prepare wonderful dias-

grams. But you must never forget’

that everyone of these figures come=

in the ilrst 1nstance from the vil-

lage watchman, who just D“ts deown

what he Aamn plenses.2”

And bearing in mind fhat at present only siv tn thir'y

T‘QI'(;QT”T A~ all aaynal aacanlte are yop Pl by the gribhen

F e

itiag, one can only aepeecnlat as b b agmher af ae

canlte which wort umrepar bed 0 the st Ohvianaly the

much disengeed “dark figar o' of o voypr v bel srvime extenda

i . . ' elf

deprxly' Jrota f'.lnr Aren o f  woe u.ja]] L and ey Off‘@,”f""""t

Thus, §' i« yi-'volly inpeagible o 44w any aubatanfive
: o

o o laeioaa as 'an who'bar .y not there wace a preponder‘armo

Comaynal o fF o em S b st e by e vlv o~ Fiath
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century Western Canada.
But what of the_recordeaaincidenoé of criminal
activity:in Western Canadé?s past? Attemptlng to complle

the official statlstlcs accordlng to federal JUdlClal dis-

.irlcts, Canada's long—running publication of-criminal'sta—

tistics appeared annually in tabular form in the Se351onal

Papers. However, as a rellable source, it is somewhat
suspect. Whereas .compilers of present day criminal Stﬁlf‘
tistice record the number of reported Crle% in éﬁd1t1on
to the number of oharges unfounded or reduoed to lesser
nffances, statisticians in the 1890~1920 period conoen—
trated on recording the number charged and acquifted, the

degree to which the offender nsed alcohol, along with his

or her religious affiliation, nationality. occupation and

~%iteracy. Apparently;pfhe qtat:sflos for the earller tlme

perind were more ooncerned with attemptlng to prove a corQ

retation between alcohol, religinu, education, race and
orimjna1ity. It must aleo be noted that ﬁheyooundarios
fOr the indiecial dietricts i+ the Weat ATA nnt ramain
songtarvt du;ihg the vears of rhis study.

rdr‘hermore. whey ane has Jnformatlon 1nd10at1ng
that a case involved f@o ocffences, it is difficult., in p
fact impassible, to go tn the §ta*iﬂtin“ Aand find out
Whioh ~fferice, if ény. A convintion was reg1 stered. For;
avanple, in 8 rase whoera a cenviction for a rape/murdep
har acenrred, ia the cénviection statistic to be found N
i the murder ahd/or the rapa cateéoryT Then, at oth»

Fime=, the sta'istic conld be reonardsqd mmadey o it

16



2]

eategoryrfi.e. "Abortion and Aftempt to Procure Abortion’

or 'Sodomy and'Beshiali*y. In the first ina'ance, the
historian does not know Q“ thar the statisti~ ltieted is
for artually performing an abhortion, ~ttempting to pe-
form an ahortion or merely Qﬂking for ‘nformation on

abortions and, in the sercon' inatance, wag the charge

sodomy, bestiality or both? Thmeiy jhgtead ~f having =

L3

‘njht registration nf 1l e atgtiati., theys ja aTways thee
possihility fhﬂt such i formation migh' be euppressed.
Ther~ hag heen ot " Tenr! ne o btompt b gnypyoEﬁ inf vimn
tion on gcxﬁél attnrke. " ing the Firat Warld War, the

f'r;'rinvra] E"‘/”YY\"‘Q‘(\' arFreed ‘o b r-i]uh!- on Aanv vepor Fag of

anaan] ta Aan women who were going Fev vl from wrrk i ing

their night shifl at ‘he wrr fopbk vioa, th5. i% i read-

11y QPDRWfW|t that roeh v rabl vpe ooosmpilalion, oapejate:

and hum n inteyr “entim, Teona 01 E by E Ath e i
e et atatigtieal coampd

Ttoabtjobinat Fafaymation acat s hila faoan bhoee
cony oae bl h Tend apec i fioo Tty T Tha o Siner e dn nnt
yeolij - Ay of theee 37ffi 1 tinee Ty 0 £ Vhay r'wﬁrm‘w\\;nd
Fhem 1y . Ptiah "olumbia. fr 0 euqmg |l i gy i P
Vire chnima b ke om pfabyat: o Thanlo pni b var o be and

cdontenca ho kg birmad ot oty foar "he -~ anben l‘ar\ngtj

Pdly. thcrﬁ TG inaanpatiet e v how 2 what 1 fargg'ia

- . - N

s - et o
e ryepor tad, the anen o d DY Ceapar T oname {e 2l LB B
A Ny fetn af we o i heye id o cpecifie fastoa] qgie
f -
ot n oaloon ‘:'}\ ooy 4! o e ey i~ ),y' 3
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recorés kept on those people residing in'the'varibus gabls
in British Columbia. For.example, the flrst listing might
read that a.John Smith was serv1ng three years rmprlson—J
ment for a rape conv1ct10n Whlle the next tlme 1t could
be listed as John Smlth serv1ng th;ee years for attempted
rape. If one does not have access to theractual case file
then it is impossib1e to cross re%erence the listing in.
~rder to ascertain whiech ane in the;gao]'report is_COr-
|ﬁok‘ l

The sta+iatjoa1 information for Saskatchewan 1s
not much better and it might well be worse. The D1v1s—
innal Ro?nrts of the Saskatchewan Provincial Pollce plac—g
1 their d=ata ninder joint categories, i.e. rape and'at:
tompt rape, earnal knowledge and attempted carnal know-
ledge, ahortion ané!attempted abortion.. Much 1ike'thév-»
eriminal aetatistics compiled bx the federal government,
Tt ia Ajffienlt tn tndw which offence is represented'in

the number given. Other sources. supp]y the name of the .-

..defendanta hls,adaress and the nature of the offence 1n

- - - -

a]phabetloa1 orﬁer. Unfortunately. no dateq are given .
A e s Cl s s : _ 26
and )ws ,hé materla] 1s virtually useless. ;
Rven -if one could compile a complete statistical
sample deepite the ambignoig convietian rateg. it would
be impoaraiblae to faymplate any <entencing pattern in
Westtorn Mannds oy in the regpective provinges of Rrit.
il Columbia, Albverta #nd Saskatcehewan . Al thongh the

Criming) Crde of 1“02sﬁrevided maximum penalties for of-

. s . ' L R N o~ oot e e —
topees T 3T ot ecacaaryily foliaw that tHo&e penal-

B e v

“»
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tieé$WQ€e handed out with any degree of consistency by

the fedé}al and provincial judges or police magistrates.

-As individuals in society, judges and jury members are

influenced by societal values and have their own ideas
on a particular,offence. Obviously each case was and

still is influenced by preconceived notions of accept-

able and unacceptable behaviour, but every cage wis also

judged as an entity unto itself with its own ektenuating
circumstaﬁces. , Perhaps more important, the'histor{ah
must realize that the search for uniformity in‘épntennr
ing is akin to seeking what has been -termed ?fhe Hély‘

Grajl of liberalism,” that is, "a consistent system ¢f

punishment for unequivocally defined nrimpﬂ."?/

But despite these wide and varying problems, there
is sufficient evidence to warrant at least a preliminary

. )
inguiry into the relafioriship hetween cdcial -and . legal .
« T ) ‘ : .
attitudes towards sex, sexual activity and sex o%féﬁﬁés
Juring the 1800s and early 1000s in Western Cahaﬁgf [\
though the 1§ terary sources such as medieal ﬁoﬁrnnlg,
%5us§h6ld Quiaés. mag§7iﬁep and:réboits from varjevs we
men's aorganizationg repeatedly promoted marriage, home
ani mﬂfhorﬁhnd, fho dehates of the House éf Oﬂm;ﬁnﬂ,
Fhoe fpﬂvvn? and previneial policeirepnrts and the ront
T emoyda rnamQSIVeﬁ reveal @ Sonfewhnt @iffersﬁﬁnwngli
Married couples ‘pY‘ﬂCti.S‘-‘a M2 bh r:f;?\‘;‘r'r\'i, unmary i ed canp
les had sev beforve marriage. dn~toyr parformnd abon Fione,

haock alley ab 'ioniate exjated and at "imeg wanen nhord

e [ R R RITEE T RSP L PPERTERIE | A ovmres sy o h f eneat i
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\have'often been portrayed as a modern phenomenon, a pro—‘

duct of the 1970s and the so- called sexual 11berat10n
;movement. Yet there are 1ndlcat10ns that assaults
‘agalnst females occurred w1th great frequency durlng
the late“nlneteenth and early twgntleth centurles. At
a time when living condltlons precluded prlvacy,-lncest
was a fact of llfe for many families as brothers and
sisters slept together as did father .and daughter(s)

And although Same sex encounters between males were'
thought t0 be crimes agalnst God, nature. soc1ety and

the law, homosexual acts by ch01ce or by c1rcumstance

did not dlss1pate. Thus the reallty of the s1tuat10n

is far different from the sexless‘history'which is usual-
ly presented 1n hlstorlcal works deallng w1th the Can-
adlan,_and note . speo1flcal]v. the Weétern Canadian exX-
P;Tdénoe. | .

¢
: \
L

leen the current North Amerlcan fasc1nat10n wuthv

seX as demonstrated hy the popularlty of Nancy Fr1da\
baoks, thre Hlte S reports on: ma] and female sexuality,

)

and gver the TInited Churah of Canada's study document on
: Lo PR : : ;

human cexuali ty, it e eomewhat snwy“prisir\g that bhis-
toriare have left the stuiv of gex in Panada tn wneiola
g1s's and r1m1nolog3st°. The time has certalnly come
far sccnal and Jegal h1 toylans to take theJr heads ont
of the inteller+tnug] sand and realize that sex. sexual
activity and sex offanéss warrant historical analysis

within n Canadian coantext. Once sex in history is ac-

ceptad, ok 1-net folarated. by the Canadian historieal

2y e B, G e

e T LI b1 A A
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_ profession as a viable field of study,- then a true and

more accurate\ﬁortrayal of Western Canadian society will

be.obtainéd.' For just as the peaceful settlement of the

West'was not so peaceful29 sd too is Canadian history

not sq sexless as has been portrayed.

21 .
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only for the confederatlon of Canada East (Quebec), Canadai.

. CHAPTER 11 S fji;-- DN
‘ WOMEN, SEX AND MARRIAGE

MIDDLE CLASS PERCEPTIONS AND REALITIES

55,

:In 1867 the BnlIlSh North Amerlca Act prov1ded not oo

ﬂ‘fﬁ_Wesf (Ontario), New Brunsw1ck and Nova Scotla, but also

s -

for. the adm1381on of Rupert s Land whlch was under the

~adm1nlstrat1ve control of the Hudson ] Bay Company, to the;[

_1sted on July 15',1870 in both federal and prov1n01al mat-;f

unlon After a sérles of negotlatlons between the Brltlsh

.government and the Hudson = Bay Company. Rupert s Land was

,vtransferred to Canada on July 15, 1870. The West had now.

become part of Canada.1 And althOugh the actual enforce-f

”Ament‘of law and Qrder 1n the ceded areagceased to be under
' "“ff"the aurisdlctlon ‘of the Hudson 1 Bay Company,lali the lawsi,‘ o
ﬂ_whloh were 1n effect in Rupert s Land and the’Northwest

: Terrltorles at the txme of adm1ss1on 1nto the unlon, were

-
. ‘

to remaun 1n force un+11 changed by the Canadlan gOVern—’

1

menf 2 Then with the creatlon of the prov1nce of Manitoba

in 1870 it became subaect to the law of England as it ex-.

'ters 3' '”. 'r;A“* L

.y'.

The mass1ve area known as the Northwest Terr1tor1es,h7f5'

Wthh stlll remalned after the creatlon of the, postage

stamp prov1nce .as Manltoba was so named had 1ts admln—

strat;on of Justlce, organlzatlon of the courts and the

26
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app01ntment of stlpendlary maglstrates and Justaces‘of“the'""7ffﬂ_;F
peace dlrected by an app01nted Lleutenant Governor and a

U Coun01l as stated 1n the Northwest Terrltorxei’Acts of s

.. o

1873, 1875 and lﬁ??~~ In addltlon, Canadlan crlmlnal lawr*‘
was extended to the area 1n 18?3 Durlng the same year, , fﬁQ;
| there-was the creatlon of a Mounted Pollce force for the |
Terrltorles,'oOmplete—w1th a-Commlss1oner and Superintend-
ents who_were ex off1c1o Justlces of- the peace 5 A year“”

later in 1874 an.-amendment to tbe Mounted Pollce Act

f\«vxu.—

V gave ﬁhe Commlss1oner of the force the powers of a stl—

.pendlary maglstrate 6. Then over. a decade later in 1886
the Supreme Court of the Northwest Terrltorles was cre=
ated, the number of coroners and sheriffs ‘was. 1ncrea4sed‘~
and lastly, the area-(like'Manitoba earlier) became*Sub—
_lect to*the law of anland as it existed 4n 18707 2 Eut" i

desplte thls "general overhaul of the legal machlnery,"

. at least one hlstorlan has noted that the Mounted Pollcefdhw‘_;: ; t
T e remalned the domlnant‘system of ]ustlce on the Pralrles,: ’
hearlng crlmlnal cases and. disseminating judgements " .f,] ;
sw:ftly unt11 the esarly twentieth century g | !
) Although minor changes were made in the intri-
caeies of the admlnlstratnon of ]ustlce in the Northwest
Territories durlng the 1890s, for the purpose of this:
general overview of the legal framework in the West, the:
. next maJor concern is the creatlon of theltrov1nces of
Alberta and ‘Saskatchewan out of the Terrltorles in 1905.
Both the Alberta and qaskatchewan Acts,: which created

“these two new prov1nces, relterated the common trend of

._Hh%. ,
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contlnulng the laws, the courts and the officers as they

", eXlsted prlor to. elther, the adm1ss1on of a terrltory 1nto

the unlon or the creatlon of a new prov1nce.‘ More spe—-

’l01flcally, the Alberta and Saskatchewan Acts contlnued

Al

”Gthe laws whlch were 1n effect at ﬁhe tlme of thelr estab-

Lo L. O A T P %, T T
e » I kS ., RPN *
E- 2 - - ]

" But irrespective”of‘whefher‘thevaccused was

charged w1th an - 1ndlctable offence (rape, murder,.treason,

etc.) or a sumﬁary offence (break and enterlng, common’

<« f

assault), his progress through the court system was a

long, drawn out. step by step procedure .In order to

'have some understandlng of thls process, let us create

sy . f“ .
2 T et s

'a hypothetlcal case whlch 1s pertlnent to thls study of

sex crlmes in Western Canada from 1890 to 1920 and trace

1+ thrdugh the JudLQlal system step by. step -The_name RPN

of the accUsed 1s John Br0wn - onm December’ﬂ#~l9l0-what

':ls known as. an 1nformat10n and complalnt' 1s laid agalnst
' the accused by Charles ﬁoe alleglng that Brown raped Doe s

‘elghteen year old daughter on or about October, l l9lO

An 1nformat10n and ‘complaint' is merely a wrltten al—v

_legatlon taken before a Justlce of the Peace that a crime

has in fact taken Place.™ Once the 1nformatlon and com—'

plalnt' has been made, | 1nqu1r1es are made by the pollce -

' person named in the wrltten allegatlon can be arrested

3

‘In thls 1nstance, Brown was arrested and charged with

raplng Charles Doe's daughter, Emlly, on or about October

T

1, 1910 .Brown is theén’ ordered to appear before a’ Justlce

and then 1f -there appears to- be sufflc1ent evidence+,- the - -

28
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- of the Peace where the charge is read and he is remanded

. to a later date for a preliminary inquiry into the charge.

Held before either a magistrate or a Justice of the Peace,

the prellmlnary inquiry is designed to decide if there is

\\Zsufflelent ev1dence for committal to trlal After hearing

brief statements from the witnesses, the magistrate deeso
decide.to send Brown to trial. Since he has been charged
with an indictable offence, Brown has the optien to choose
whether to be tried hy a judge with or without a jury. 7Tn
this instance; the arrused choosés trial by judge. Once
again, Brown is remanded and placed in custodv to’awa1t

s - ey 7T

Since he chose trlal by Judge alone, Brown now ..

appears befqre a Chief Justlce of the Supreme Court of

Alberta. Durlng the trlal the prosehutlng attorney or -

Mthe Crown attempts to establlsh Brown s guilt while the

ﬂdefence attempts to pr0ve hlS 1nnocehCe or 1nsuff101ent

ev1dence to prove the charge. Mbre specifically, the
ev1dence and- W1tne°so° of tho Frown are presented firet,
then the defenoe hags the ﬁpportun1ty fo erngg-.evwamine
after each witness. After the cross-evamination ie all

finished. the defence Presents ite witnegses and etidenﬁe
™

with the Crown being allowed to ctdssAnxamine in a simila:
fashisn. And finally, closimg remarks are made by 'ha
Crown firgt and the’defenc2§§eoohd. The judge will welgh
the evidence presented by hoth sjdes ar' icliver a cerdiet,

For our purpnses, Rrown is fonnd guilty of rapse and o dag ~a

to Aappeat before the iige in a week fo- sert owing oA
‘ e




though-Brdwnfié’iiablé to a life sentenee f&r hfs”éonVicie;_
tion, he is sentenced to five years 1mpr1sonment with
hard labour at Prince Albert Penitentiary.

But.argulng that he is in possession of a new and,
pertlnent ev1denne which - has a dlrect bearlng on the ouf-
come of the case. Brown's lawyer de01des to appeal the
Judge s decision within the thlrty day tlme‘llmlt- In-
stead of being transferred to Prinee Albert, Brown-ie
kept in custody at the provincfa] jail;' The eppeal is
hpa\d by the Appelate Division of the Supreme Court of
Alberta and the Chlef Justlces agree w1th Brown's lawyer.‘.
Consequently, fhe conviction is quashed dnd Brown i§
freed: 10 The rrocess has been completed And.‘.ple thls
procednre frnm the commlft1np of the offence; through
arrest, preliminary inquiry, trial, convlcthpb,sentencing
and appeal appears to ba somewhat:eimple'énd Straight- |
fnrwérd, it i=s important to note. that tﬂeee various steps
in the system did not ~ccnr aver 3 period of a feQ short
Anve bk over a matter of several monthg, )

But-who did the laws and the éoxwr'fs in Ruper‘trs
Band, the Nortliwest Te'r“f‘i tories and later, the newly rre- .
ated provinces of Alberta and Saskatchewan serve? Origin-
217y when Rupert's Tand wae transferred to Canada in 1870
and Pri*%sh Celumbia wae admitted into Cehfederarion as a
provinece in 1R71, Prime Minist:r John A. Macdonald hoped
that hia viciern of a nountry stretching from see to seg

had finally tecome a reality. However, possession of the

Fand was one ‘hing:s the actual pOp‘Jl?’ﬁ”E af the immense



X

“area was quite anothef matter! And the anticipated move-

ment of people‘tb the newlyjacquired land never f@éily

materialized in the early years.]l

even went to the extént of making the

In fact, Macdonald

settlement of the

West one of the important cornerstones of his famous fthree

'pronéed National Polinry of 1878.

Al though the other two

elements of the policy, namely the completion of a traﬁs~

continental railway and the
tective tariff beecame faite

era, l2zrge
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Brxtlsh born and 33.0 percent for 1gn born. " In the .same

L2 > B
Y P .
P PR
year the populatlon of "Alberta wgs comprised of 19.7 per—j
.- ‘Ag’ . - RS oM. W Ry g - B R o
T "egt born ‘within the prov1nce, 23.6 percent born in an-

other prov1nee:'18 6 percent Brltlsh born and 38.1 per-
cent foreign-born. And in BritisH Columbia dn l9ll that
province's population consisted of 21.5 percent born in
the province, ?1.6 percent born in another province, 301
percent British-born and 26.8 percent foreign-born.12
Despite the fact that the settlement of the West
was a phenomenal auececess during the Laurier years, this
increased immdgration was fraught with problems. Accord-
. 3
ing to prominent Social Gospeller, J. S. Woodsworth, the
new immigrants which were arriving in Canaaa af-the turn
~f the‘twmntiohh century were swelling the ranks of the
unskilled Tahourers and were seottling in the already over-
~rowded immigrant areas in the newly emerging urban cen-
fey . 1 In nddition, theee immigrants from primarily
fhe Tenth vy Furopoan eonntr i« nrﬁi the Orient, were
Pore i ae heling phoe =iend )y infarioar and morally deca-
R I N - R A T I Fhe phyaially aupericr angd morally
npright Py g b3 eh hoarpn immiprante and, af nnvras, the Can-
adians themselves.Ju And as immigration tn the Wesgt

contirmed, the physical an! perhaps. more important, the

may gl ch~oracter ~f the nev arrivale waa anb ieet to close

1
H

Ao by ke bl e apy ' gons Tianag A f mn‘('r\]i_ty in
' T (Al o A Ge by
n " el b e ama astbrled, wmany Marvadiagne of

L Ty onvel T N rer r-~-vgry_if\n



33
saw the ezisfengé of alcqhol,_prostitution and drugs as
serious threats to the three cornerstones of society,
‘»;.;ﬁémélyé mbfhefhodd, hqﬁe and .family.. thvtbe.yery:ngﬁqu
'.of the Western Canadian frontier experience was not con-

ducive to moderation in alcohol and drug consumption or
sexual activity. Those Westerners who would not or could
not tolerate the existence of such ﬁractices. which

threatened the very basis of their society, attempted

: “ . . . . :
to use moral behaviour as a criterion for drawing a line

/

between a reputable and disreputable'indiVidual in so-
[ B 15 ’ ) ) ‘ '
O}aty. - Nowhere 1s‘th1s phenomenon more prevalent than
in mjdd]e—c]ass percepfions of women, sex and marriage.
And as will become evident through this chapter. such
perceptions were reinforced through the written criminal K
law and legal system ét the time.

Although women in Western Canada work=d side b¥
gide with their humsbands and fathers on farme and were
the firet women in Canada to re~reive the V(Wfﬁﬂ;lé, thevy
did n-t evamine their sexualitv or seri-~ungly queafion
their lack ~f seowxnal anfonomy. Frr the prrpngse of thie
stndy. the term sevual autonhemv refers to freedom of ~hoice
for females in patters deéling with their —exual n*tivities
within and outaide the rparfinp.o sty get However , 17\ Yhe
last ten years of ‘the Y\:I.Y']Pf',ﬂc‘l\*’"‘ and Fh~ firetb Pwergbw
yvears of the twentiath century. a w?m':y'\ o plnen in epnjety,
her relntive worth as =a Fémaj; and even her gexuality were
defired h and for men. Male criented perceptinng of

wor 1 lasad e a bhian in“fr\)',?e(i Al cangll 7‘ed oy om Yy




'mlddle class women' s organlzatlons whose membershlp came

"to bélleve in the 1deals As a result, s001ally ‘and. leg- .

ally deflned notlens ofmacceptable and unacceptable sexual«- Cee

e tew o

behav1our were dlrectly related to perceptlons of a woman S

proper sphere l?-

w1th1n soc1ety

The supposed epltome of happlness for a woman Bas
to marry, have chlldren and malntaln the home If a woman
entered the labour force, her stay there was thought to'
be temporary as eventually she would get marrled, propagate
and_work in the home atmosphere. For the most part, eco-
nomac 1ndependence for females was v1rtually unknown 1n’
thls era. CUsnally women were supported by their fathers
nritil - they married. and then” thelr husbgnds assumed the_
finanoial'respOnsibility.l8 ~ConSequent&yJ for the majority N
of Canadian women, the words_marriage and career were | -
synonymous |

Men werée advised to find a suitable mate, marry
and themn produce as many children as poss1ble without
rausing injury ko the woman. 2 The -Canadian Household
Guide nof 1894 told its readers that.marriedilife.with
rhildren Ted to marital bliss, a happy home, contentment
and a sense ~f worth about life. The Guide also warned
that ‘he pleasaure gained from illicit love was artificial,
while demestic love hrought true happiness.20 Several
newspapers in the West expressed'the view-that’married
11fe wi thout ohlldren would lead to mlsery and ultlmately‘
dlvorco 21 ‘The aufhor of the Canadian edltion of What a

Young Man Ought to Know (1897) was horrified Fha% many
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women married without intending to have ohildren; _He 'felt

that those women were really'leadrng "a llfe of legallzed

2 -Dﬂ--mo»a . u.uﬂﬁo'ﬂ.‘c»v.u‘<

z: e wproatltumlonr"gw» Pf a woman #id: ﬁot “warrte chlrdren-then

she should not marry bgcause she was denying her strong
‘maternal instinct.23 Nellie'McClung.'one‘of Western
Canada’'s leading women' s éufffagiéféWéflfhé'ﬁimé['béiie&ed
- that nearly evefvaoman mas blessed with the love of chil-
24 " -

dren and the home.

Throughout the late ninéteenth and early twentieth

i century, women were taugltt by meén and other women fo be’

W, vl fuw . . -' - ., -
docile, submissive Chrlstlan wives, mothers and hostesses

14

For example, in 1886 the Fort Macleod Gazette advised
wives‘nOt to "bother their husbands while they were read-
ing the newspaper by asking stupid,questionsy “The women

were to be patient and when their husband found something

%

which they thought their wives could understand then he.'

26

would speak." In 1892 the Natlonal Coun01l of Women

of Canada spoke of organlzlng women into a movement not

3

for their economic, soc1a1 andg soxusl advanoement but for

27 The first annual

'the preservation of tﬁe family unit.
conventijon of the Aiberta Women's Institﬁtpq held in
ﬁebrhary'1915 discussed women's trsoitional place in
society. The ptogramme included such topios for‘discus—
" sion as household efficiency and furnishing .tlftle'‘,h'ome.?"8
Tn 1915, Violet MCNaughtonqﬂthe President of tbe Women's

Grain Growers' Association. wanted women in the organ-

ization te extend their home service ethic tafsociety /

Va

B

and vse it to cryeate "a bri ght, ~lean. progperous Western

24
N

e
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A

aCanada "29 And 1n 1891 when the average weekly wage for

°~

"It wéds. only durlng'World War One that women entered,
"1t was hoped that thls state of affalrs would bem$emporary
*fnthey dld so.in terms of*éxtendlng thelr home Serv1ce etthvgfiﬂ;”5
“NeTlie MeClung £61t that.Chflstian wdmen“woufd USe the ,,.tg{fifil
'vote to. protect the weaker, less fortunate members of A v

.;so%;ety and make the world a safer place for chlldren 31

"German Relchstag then World War One mlght have been avert—.,

T

a man was nearly tw1ce that of a, woman. thealeadanghfemale? L
eéﬁpat;ons ogts;de of 8 marriage were. stlll«assoclatEd e
o _

e s,

household work The maJorlty of women worked as-

domestie servants housekeepers. dressmakers and teachers 30.>

- - .

~

o P . !
- P

i 1ncreas1ng numbers, p081t10ns prev1ous1y held by men ,'And;.

%) EL TR . ek S
--.,,..-.; B e e

W o

.’."' AR

to soc1ety Argulng that women guarded the human race.l h

.»a..,‘

LT
She went so far as to state that 1f women had been in the

ed. 3 Men who supported the rlght to vote movement for -t.
womerni also hoped that women would brlng to polltlcs and

society. many of the attributes whlch women dlsplayed 1n

running a happy home. In an artlcle carrled in the May 26

1915 issue of the Graln Growers' Guide, the author F. J.-g‘f?vl“‘gf,

'DlXOH hoped that women would turn thelr attentlon to rahf4.~:i;,,

allaylng some of the 1lls of capltallsm after they had
eradlcated the soclal ev1ls of gambllng and alcohol 33

A vear later Dlxon noted that women possessed the sp1r1t

3of Fd1th Cavell who had. no bltterness or hatred in her S

heart, and he flrmly belleved that 1t was "the mlss1on |

of women to bring that splrlt 1nto polltlos "BA-»T. A{
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-

olus1v1ty ’ ﬂ'": ' . ,ﬁf;f

Crerar,-the leader of the Progress1ve Party felt that

women WOUld glVe an elevatLon of tonetto our publlc dls—;nJ*VV'

- L ‘1, L . R

l'1ng and malntalnlng_a sound moral v1ewp01nt 1n government

and»the.admlnrstratron gf .our, publ;c affa;rs "35,

o & 4 -

o -

*Ei;eij?k}z

4cussions that w1ll exerclse & profound power 1n establlsh—--la”

"\-"v.,.-‘. :',-,1‘ ‘.‘,~‘.»-e....:,~; ,“g.,:,,, ‘-.‘..‘,-.
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Desplte the numerous organlzatlons and meetlngs

supportlng the vote for women, moral reform and soc1al :

Jpurity, Lew. questlons were ralsed about sexuallty and

e . toT -

sexual autonomy Admlttedly, SOme-of the women at the

annual meetlng of. the Alberta Women s Instltute held 1n

L
e -~ '

.and Nellle McClung spoke of educatlng women not to wear

1mmodest‘cloth1ng whlch allegedly exc1ted the ever lurk—‘“fli.

1ng pass1ons of men. 37 But such suggestlons were. des1gnedr

to malntaln and consol1date the tradltlonal place and
role of womeri ;n soc1ety The very fact that the 1nst1tu—
“tion of marrlage was placed upon the pedestal alongs1de'

motherhood and the home dlmlnlshed any thoughts of sexual

autonomy for women Thus, women were v1ewed as "valuable

sexual property for the exclu81ve ownershlp of those men
who could afferd to acqulre and malntaln it. "38 The S

1nst1tutlon of marriage furnlshed a means- for thls ex-

!

-~

Tradltlonal mlddle class Vlctorlan morallty guar-“

anteed that men could purchase the sexual exclus1v1ty and .-

reproduotlve functlon of a female through a marrlage.

llcense And S1nce sex and womanhood were ohalned by

a marrlage contract39 it was . a foregone conclus1on that

1

B March 191_~§gggested that women - standardlze thelr dress 3§‘J‘
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there wasato be.no-'ex w1thout the beneflt of’marrlage.xf“

The 1897 edltlon of fearchllghts on Hea.lth*~ L:Lght on Dark
f

Corners, A Complete Sexual 301ence and Gulde to Purity andfhﬁ?}7°m

Phys;cal Manhood, wrltten by the same authors as Ganada s

W

I"I-{ousehold Gulde, warned that a woman'had lost her most

prlzed possession 1f she lost her v1rtue 40 Wome ;n the

. ¢ a
EZ (‘ ".“«'.-1' Akl

West were portrayed as llVlng 1n a world'of constant sexe.~ )

ual danger where'a woman s chastlty was to be guarded at

rv/w-"‘.-(.v .
Panat 7 - . st

-LA‘,""“«, R «~

One ploneer woman remembered that when she wasir”':
‘~golng'to school in the late nlneteenth‘eentury. she and o
nher frlends were met at the train statlon by a schoolorep—iﬁ
‘_resentatlve who drovebthem the flve mlles to class he ll
- never let the glrls out of: hlS s1ght untll he dellvered
:fthem to the Mother Superlor She also noted that 1t was.

as the Slsters opened thelr mall And in m1d May 1904
,the Saskatoon Phoenlx carrled a warnlng from the local
j:Counc1l of Women not to answer Job advertlsements for

sthe St Louls Exhlbltlon for fear that it mlght lead to

prostltutlon 3 The Searchllghts on Health manual warned

3 women about men who trled to ex01te thelr anlmal pass1ons.

"”1lThose women Who allowed themselves to be taken advantage-

rof by a man in hopes..of gettlng a. marrlage pr0posal wereﬁ"
cons1dered to be "lost and’ heartless 1n the last degree. {'

'and utterly destltute of moral pr1n01ple as well as v1r—;

ST _—

‘Atue John Charlton, who was 1nsxrumental in Parlla—

'ment s aftempts to leglslate morallty, told the Aprll 21,

T

FEE

qbgv1rtually 1mposs1ble to carry on unchaperoned oorrespondence O

| 42



1897 s1tt1ng of the House of Commons th;tionce an unmarrled
-womadn 'Had succumbed to a man she became a’ soc1al outcast é

| It would appear that chastlty was to be valued

even above llfe 1tself Western Canadlan newspapers o

placed sexual assaults agalnst females under the general L
‘,rubrlq of women defendlng thelr honour agalnst man s bru—‘.
tallty 46 ThlS 1s most‘aptly 1llustrated by the«Nanalmo “t;f'

.Free Press coverage of the murder of a twenty two year

’ old Brltlsh Columbla woman at South Weillngton 1n July

k2 L, ® *

1906 | In 1ts sensatlonallzed front page coverage of the
‘event, the paper called it "the crlme that has appalled ’
"the prov1nce" and alluded to the "dastardly nature of “

a. crlme that has robbed .an old ‘man of the sunshlne of
.hlS llfe."* The paper characterlzed the attacker as having f’f‘
"the 1nst1ncts of a. heart black w1th inky s1n" becausé heil'ﬁ
had trled to rob a falr woman of her honour" Whlch was. .

- "treasured above llfe 1tself "47« Slnce he had been Un-

'successful in hlS rape attempt he had kllled tHe glrl

Speaklng of the girl's vallant struggle, the Free Press

.. noted that she "had died defendlng all that is dearest
and. best to WOmanhood - her honor "48 The Calgary Mornlng

Albértan of July 25, 1906 reported,the -case, in a s1m11ar

fashlon. Under the captlon "NANATMO YOUNG LADY FOULLY

MURDERED" the paper observed "that. the glrl had died de—‘
fendlng her honor. On her wrists were the cruel marks of
"v1olence,,and other slgns denoted all'too clearly, the-
traglc ‘tale -- man s brutallty and a woman's brave re-

°

49 .
sistance.” = A s1m11ar accoumt can be found in the July
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"28 1906 1ssue of the Edmonton Journal under the headlng.__‘

'="Is Murdered 1n Defence of Honor "50' ,_,::51.

P

Given- that mlddle class morallty was mostly con-rx

'cerned with upholdlng the 1nst1tutlon of marrlage and a
man's support of hlS w1fe and fam11y,5% those women Who

~1ndulged 1n ‘sex before and w1thout marrlage were v1ewed

'>w1th a Jaundlced eye by the domlnantvsegments of s001etyu

o £

JNomen were(d1v1ded 1nto two categorles ~ good and bad;
reputable and dlsreputable. While a good ‘woman remalned
chaste untll _she marrled, a'bad'woman had sex w1thout s"
Tmarr;age Quite clearly then. Vlctorlan and Edwardlan.
Canada dld ‘not belleve that chastlty was "the most un-
natural of the sexual perversions "52 ‘ ‘ ‘

’vOnce marrled -.sex was to be endured not'enaoyed
Supposedly enJOyment would cd‘e from the pleasures of
motherhood Taught at an’early age that every able
'bodled ‘man wanted to seduce them,53'.wc;enjpame‘to view
sexX as- the seamler side of thelr wifely, dutles.; Church
sermons extolled "the v1rtues‘of certarn women'ln'the ‘

communlty,f and helped to establish definite ideas ‘about

- what was not "proper, Christian and virtuous in women."54

" The available eVidence,seems to suggest-that the enjoyment

_of'sex was neitherAprcper, Christian nor Virtuous It
‘was genera]ly assumed that the lust of the male was re-

-sponsnble for séxual encounters, and decent Chrlstlan

kS

' . women acted as pass1ve or unwmlllng partlclpants."A WO -

mah would only par%101pate 1f she was married, . seduced

; @

under the prOmlse of marrlage or raped 55, Th facf "The

Lo . -
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f_choice”for women became motherhoodfof'pfOStitution;'as~

:gthe sexual standards became s0 rlgld that all sexual

'act1v1ty out31de of motherhood became 1dent1f1ed with e

prost;tutlon " 56 _?

ol

leen that a woman s raison 4° etre was to have

\

chlldren and that the purpose of marrlage was the pro~

«bdudtlon pf ch11dren,57v there evolved the concept that

_——

/'-fsexual 1ntercourse was solely for the purposes of® propa-

' gatlon Sexuallty and reproduction were not to be sep-.

S

arated because sex without fear of pregnancy took fhe
58

'rlsk out of prom1scu1ty; Women were taught that sex

. was somefhing to be endured inborder to propagate the
race and méﬁ were taught to control their ever 1urking
 gexual passions.  Young'boys could be fitted with a de-

vice invented in 1887 whereby an erection would ring an

“electric bell in the parents’' room.59 Guide to living,
mandals.at the‘time tried to exert some form of social
control over gsexual activity by aoviSing the number of
times that:sexual intercourse should oocur within mar-
riage. For example, the previocusly mertioned Searchlights
on Health adviged: |

The best wrifers lay down the rule for '
the government of the marriage-bed, that
sexual indulgence should occur abont once -
in a week or ten days, and this of course
applies only to those who enjoy a fair de-
gree of health. But it is a hygienic and
phy31ologlcal fact that those who indulge
only once a month receive a far greater
degree of the intensity.of engoymenf Fhan
those who 12du1ge their pasclons morea
frequently.

Although ‘some people noted that " ton much sex never wore
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outdanyone,'exceptga weaklingfwho is out of trainingy"é;.v'

the majority of the-SOurce,materialAwarnedcthatvfrequent )
intercourse would iead to sexual declire and premature

' £o . T T o _
aging.” "

ﬁkven though societai{notdonS'of'acceptable sexual

‘behavi8ur seemed to be well-defined; the federal govern-

mentatook precautions to ensure traditional sexual mor-
aFity . through.the law. On April 29, 1880 the federal -

government asked the authorlties in the Northwest Ter—‘

'vrltorltles to Torward a count of the number of seductlon ’

cades heard in their courts durlng the years 1874 1879. 63
b4
Reactlng to petltlons c1rculat1ng in the l880s,64 the

{
government moved to protect the purlty and chastlty of

’women Prior to 1886, seductlon,was,a 01v1lvact10n‘where—

by. a father could’sue"the plaintiff-for the ioss of ser- -
vices 1f his daughter beoame pregnant as a result of the
encounter, 65 Perhaps the father was not 0 much concerned‘
with- immediate loss of income %ut w1th the future marrlage
marketability of hlS daughter.-_In.any event, seduction’

of a girl of previously chaste characterigetween the ages
of twelve and sixteen and the seductlon of a prev1ousiy
chaste female under’ the age of enghteen beoame crlmlnal
offences in 1886. A conv1ctlonjfor elther offence carried
a maximum of two years imprisonnent.éé ‘The following
year.7thedage of a female in a case for seduction under
Fhe promlse of marrlage was - ralsed to- twenty-one a%llona

as the age of the seducer was g%er twentv one. This of-

fence also carrled the poss1b111fv of a two year prison
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term if the accused was found gullty 67 The 1887 stlpu—
latlon became sectlon 182 of the 1892 Crlmlnal Code and
it remalned unchanged for over seventy five years.

| v There _were also suggestlons that chastlty codld
be protected through the legal age of consept - Through-
out: the l880s and l900s, Canadlans petitioned the federal

e

government.to raise’ the age of consent from fourteen to

68

'sixteen to eighteen years of age.”~ Although the 1892

@rlmlnal Code mMmaised the age of consent in certaln cases,
it did not come "close to the qugégqtions of some people
that the age‘Should be set at thirty or even higher.69
Legally then attempts were made to protect the chastity
of women for longer perinds of time rather than Ieaving
the matter to individual choice. |

B By cldSsifying premarital sexual enconnters as
'seduction under promise of marriage,' 'seduction nf\%
female between the age of 14 and 16,' - unlawfu]ly de-
filing women,' and even holding any householder liable

to criminal action if He or =he allowed the Adefilement

on their premigea ag Nffenreg againgt Morality nnder thae

s . 70 . .
criminal 1aw, fhe federal goverrment was imr-eing legn!
restyainta ~n jta ~j "‘Zen's gqxngl artivy hi.es‘ Patinyval
17._':[7'1_& .hig 'lf‘fﬂmp'ts b Ep"h fjhp rge o~ (\(‘\'r“S()T]'t y'ﬁ"‘ﬂ IR fvy. .o
gixteen to r\ighf‘epn' Johvye Char? togy, the ""amk 4 o f Tay)
iament for Torfolk Narth, (.13 #he Apay it POty

T o'he Tnuse of C mhone.
«f‘\
ey x!«e wi'l more speedily sap ‘i fo
Y o publis morglity o a v ‘

f

L3




P— . . - 7

_strength ‘than licentiousness, and any leg-
- islation adopted by the legislature that

is calculated to give to society a- better:

tone and a greater degree.of purity, is-a
‘class of legislatien most desirable in the

publie interest.
Interestingly, most of the listings in the Offences Against
vMoralityysection'made a point of mentioning that the fgmale

had to be "of previously chaste character."72, This was;-

really baSéd upOn societal'hotions of chastity rather -

than any legal definitibn of the term.’>J Quite'obviouslj RESTEE
then, the phrase 'ofBence against morality' in -actual fact

meant offence against chastity.  ‘ : ' . x

There are a numbér_of cases which indicate fhat
' » . a . :

a woman*s chastity and moral character were velry important

in all charges of seduction whether there was a promise . =
of marriage or not. For example in an eArly 1891 case

in the Northwest Territories a French'half¥breed'by the

name of LeCree was'charged‘with'sedUCing-his‘sister—in—law,

a girl under fourteeh years of age. At the preliminary

hearing_thé accusedfp%eaded guilty to the charge, but

*

guhgequew} ;f Yo téd thst this rlea could be with- ¥
. RN . ) ) : : s
Arawn and wi tne o ggrndunod tn show the girl was immoral. *&
ey . .
Tn faec', 'he girl emild not swear fhat T.eCree was the

father of the ~hilg she bore and whish had later dijed.
Furthnrmore thare was evidenne to suggest that ‘he girpl

wa® A proskifnta Evanh”ql]y the gif]'s father tnld the

vt othat he ceally 470 nat want to sgo T.eCree punished
as he Inew ¥ie danghter was immoral and that "her men

R 1. o ) o jl!:" y o _qv]i] 'V no [JQ(‘VTI“" "hiter hr,\



felt that if le’'ree was to_ be punished then all“f the .
7)“’ ’ . " ”

males involved should bhe.
Another inh@régting ¢ase occurred in i914'ana in-
volved the conviction of ngélé for seducing a girl under
sixteennyearﬂ o} nge. The case was referred fto the Supréme
. ",
Court’of Alh rta. The basic question was whather ~r not
‘the evidenee indicated that Fha girl was of previous chaste
?characterQ The facts r~vealad that the girl had left hame
and had met a »oman who had attempted tn introdnece her -
. - LY
prostitution. After this woman hnd arranged a mreting
for the aecrcuse? and the girl, the twe gnt a reem in a
boarding houce, rogisterad as liusband and wife~ and spent
the nig‘ht t;hc.»r@.‘ Fviden~e wag also given that the girl
had b°°”‘oauaht in the hack of = Sférp having jntoereou co
with = ma}e and with her gonsent, Howor- ., the trial
jndge rnioﬂ ahe wém of 1+ Tnne} ‘b v ke Yiapar ke et 3] (
Floo dny af 'he offo ne,
"he Rupreme (Canrt dudgee whie hesy ' the arnpeal p

held the ronviction of tha - ead hosy aregased 'Hhnt
“

gn*’]y\g En the bonr 3ipne hoygean ”"E""‘f' "he o o‘qiﬁ'cl' f".c

Fition~ly. srcepti gom voy a0 d 0 ooing Inowledge of
Q?Xl]q] mer by ey v]i:‘ Yy b 1 e b} o h Ve rr'|7'| wag Of ‘H\(‘)‘ﬂ.‘"'
ochararcte | Ty Fherymes o Flomy o A T .p,‘,-..(.} hil *v 'hat

the gir ]l Wad heer hrihe  ar her  oxna) pa o a bad heen

exr i tad wall " avane? her o by N1 Hl e ro oyt ntendad
Fhat the onaee of pooo o uge b npon theedirl o beoprove b
chaate ~bar tor b pon 'h :‘\ff'ﬁs e e el e s
Gebiagt. e A .. g ( ,

bs
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and inaeedein cases invdlviﬁgfﬁore serious sexual assaults
against females,'appears to havevbeen an excepfien»réther
than the rule in .Canadian case'iaw. |

In 1903; the Supreme Court of -the 'Northwesf Ter-
ritories quashed the conv1ct10n of a man fourld gullty of |

seduction under the promlse of marrlage._ The facts.of

the case reveal that thelr flrst sexual encounter occurred

SN

in June 1901 under a marriage promise. They continued to
v N - , .

have inhercgnrée once a wéek from June 1901 te_Septembef
1002, each éime with a rerlewed promise of marriage. ' In
September 1902, the girl became pregnant‘and chéﬁges were
.laid against the accused.- The Supreme Courf‘ruled thaf

the girl was nnt of chaste oharacter from June 1901 to

Qeptember 100? as she did- not try to reform or attempt

“eelf-rehabilitation in chastity.” Furthermore, the girl.
should have been suspinibus about his promise of marriage

76 A similar set of eon-

long hafore she hecame pregﬁamf.
Aitinne erbse in a case heard before a Saskatchewan
Supreme Conrt 4n JO1 =, Mnea agajn the question of the
2irl's nharacte wae hranght up by the court. The girl
Admikte ! having eeox with the accused every week.for over
2 yeay Thus tha e~ourt COHC{Hded that she was not of
“hnaete ohardcter at the time of the alleged eeduct10n.77
What congtituted a promise of marriage? In 1893,
the anwnmo Court of the Nerthwest Terrlthrles ordered
a new trial for a man named Walker on this very queqflon
LV}

Suppree~dlv the accused had promised the girl marriage in

T 17 Then with a renewed promjanr of mefmﬁage in




early»November of the same Yéar he seduced .the girl»whd was
under tweﬁty-ope years of age. Walker Was‘convicted of
’sedﬁction but the case was referred to the bburt of Appeal
with the\question as to what was a marriage pfomise. The
appeal court ruled that the'trial judge should have in-
structed the jury as to whether the seduction was obtained
by means of a promise of marfiage or if his ﬁromise in-

78 And in 1914, a British Columbia

‘fluenced her to yield.
Court of Appeal overturned a Jlower Court's conviction for
seduction because it felt the statement of the accused did
not constitute a marriage promise. A#though Sbray. the
accused admitted to having intercourse with the girl, he
dénied that he had promiséd té'marry her. vThe court

ruled that Spra@‘s question "Do you love me enough Yo

iive with me?" and the girl’'s ansWer of yes was not a

promise of marriage. TFridently the rromjse ha? to be

ma e moff}ﬁir@é*.T

Tf ohactity was protected and promoted ry the law.
a0 tge wag the rﬁpfﬂﬂwh+ivﬁ funetion hf wnaman . Miven Fhgt
conceptian was ko he the end regult of 'he sexnal ant, the
nee of natural and artifieial meanc of birth cantrel war
viéweﬂ as an attempt to undermine this philosephy, and

e
wag. by definition, wreng And althiongh the .Thlv 28

14

1219 jssue of the Victrrin Semi-Weekly Tribune coryien

a fa'~urahle aceant of ‘he Righop of Rirminghom a efai-
. . . 27 .

ment in svpport of »ivth ~ontrel, © the paper quinrkly

qalified jha etani T "he very eame j-~cue 1t vy ied

e e .u-\mwnt 1-‘}\47‘4- 1! [NCRRNTINES S R una: IR r\-.--:-r\f:» 1 thh t
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it was wrong in every way to use pneventiVeﬁmeans_after

there was even a suspicion'that_eonception'might.have
taken place." | N | | (

The written law was very definite in its attitude
tdwafds’birth control and»abbrtion. Gontained'under the
general heading 'Offences Against the Person ananepu—
tation,' ‘section 179c of the 1892 Crlmlnal Code effectlvely

limited birth control by maklng everyone l;able to a two

year sentence who,
Without lawful excuse or Justlflcatlon,
offlers to sell, advertises, publishes
an advertlsement of, or has for sale or
cy d1sposa1 any medicine, drug. or article .
- intended or reépresented as a means of .

‘.prevegglng conceptlon or cau81ng abor—
tion. ,

~

if anydne was found gullty of supplylng the- means to pre;

cure an abort1on, he or she_was subaect to two years im-.
pr1sonmen+ Bl The actual use of the means to prbcure an :
abortion, for example.’*he admlnlstratlon of and/or the.
use of an Jnstrument was also an 1nd1ctable offence If
convicted, the ou]prlt was ILab]e to 11fe 1mpr1sonment 85
And perhaps morQ 1mportant1y, any woman who atfempted to-
proouro an abortron on herself was gullty of an 1nd10tab1e
offence and liable to seven years in prlson

However, despite the contlnual 1dea117ed pertrayals'
of the 1ns*1+uklon of marridge oomplete w1th chlldren and
the soecial angd lpga] restraints placed upon sexual actlv—
ity, the vreality of the s1fuatlon in Western Canada was .
somawha k dwfferent from mlddle class ideals Newspapers

~aryied averal arhﬂoc: w}nnh led. to fhe onnc]us1on that

48 L
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'husband was charged w1fh assault causing bodily harm.

by

,there were a number of unhapplly marrled couples 87, A

X

‘1911 artlcle delv1ng 1nto Canada's crusade agalnst the

whlte - slave trade told the story of a marrled man from-

.

Vancouver, British Columbma.who continually visited a

_ house of ill—fame,‘wifhout'a second thought of his wife

and family. - The account went on to lament the fact that

there were "thousands of .married men who, like -this one,

88

soon forgef their pledges at the marriage altar " Pros-

titution flourlshed and was tolerated in nearly every

Western town from Wlnnlpeg, Manitoba to Victoria, British

Columbla.sgh Quite obviously, a child—filled marriage,

“did not ensurevmarital bliss.

There were also 1nstances of wife beatlng In

vaovember 1906 for example a WOman in Calgary was locked

in-a room and tled to . a bed for two ‘days by her ]ealous
husband He battered her to such an extent thaf there.;
was Aa poss1b111ty that she mlghf 1ose her left eye -'The
-Q0

E. Perdue wds sentenced on August 26,.1908 to’ three months.
witb Hard lavour at the Victoria Provineial Gaol for as-
saulﬁing his-uife.9l Then in Jarmiary 1013 Wllllam POJ
1ock was sentenced to six months w1th hard labour. in The
Vlctorla Gaol for w1fe beatlng.gzl And on'September 1,
1917 at,Sundre,.Alberfe,'Oje Matbescn'receiVed'a two vear
suspended sentence for wife beating ccn?réry.fc section
292 sub-section (a) of the Criminal Code. 93 Duting the

year 1918, . the §w1ft Current dlvlslonaJ report ofte

Sankatehowan TY‘OVlnCISH Peline reported that a man had
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C. Alverez who lS legally marrled to .one Alverez, and

-beaten hlS w1fe to- such ‘an. extent that the assault was

' termed attempted murder. The attack stemméd from a drunkif '

en’ domestlc dlspute over the husband allegedly keeplng the
company of other women. - After he was commltted “to. trlal,,
the>w1fe went to great leagtthto get her husband out of
jail and then stated that she would not testlfy agalnst
him;gé Although these cases serve as but a few examples B
of wife beating, one can only wonder about the number of--
batterlngs which were class1f1ed under the general cate—'

gory of assault caus1ng bodlly harm or went unreported '

‘and undetected At this stage one can only speculate-'

-as. to whethen such happenlngs were common occurrences .f

or merely 1solated cases.

Blgamy (belng marrled to two or more dlfferent

people at the 'same tlme) posed a. serlous threat to the

1nst1tut10n of marrlage.--Cons1dered as an offence

-

'agalnst conJugal rlghts, a- conv1ctlon for blgamy could -

'posslbly brlng a term of seven years 1mprlsonment 95 And

A

_ the. courts were not adverse to pre381ng charges For

example, on December 2, 1895 Walter Gray was charged by

/'./

-

the - Yale Maglstrates Court 1n Brltlsh Columbla w1th

"llv1ng in a state of conJugal union w1th a. woman named

whieh marrlage has not been dissolved for the space of
one year last past.” Although the case was dlsmlssed
due to. lack of ev1dence, both partleé were ordered to_

96

pay thelr own court costs. At the .end of~Apr11 1909,'

Adam Dickson was sentenced to eighteen months with hard .

o
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'labour at the Vlctorla_Gaol for- a1b1gamy conv1ctlon 97 Then
on March 19, 1915 at New Westmlnster Wllllam Harrls was ;

:“conv1cted of blgamy and- sentenced to three years w1th hard

o labour.98‘ . _:;‘-w.: :_:', s . )

In the West the Mormon praotlce of polygamy posed

a more serlous threat to the 1nst1tutlon of marrlage than
"blgamy . Speaklng about the Mormons, the September 1887
issue of the Fort Macleod Gazette edltorlallzed that "Can—

ada. wants all. the settlers She can get: ;”g_; as long as

4

‘they are. law—abldlng "9 In the _summer of 1888 the fed-

~eral government ordered its offlcers to report all cases

‘jof polygamy.¥ o The . prev1ously mentloned Gazette argued

- 'that polygamy was a serlous SO01al ev1l and a menace to 3

l

‘:the country Consequently,,the paper took a flrm stand
101

S

‘-gagalnst the Mormons on February 6, 1890 One month

flater, the Galgary Herald stated that the Mormons were -
' not welcome in Alberta because they were "advocates andw
:practloers of a promlscuous concublnage and were "dellb—

"102 ”

Aerately defylng the laws of the coUntry !And 1nihls

‘»book Strangers Within Our Gates (1909) deallng with the

problems of 1mm1grat10n, James S. Woodsworth, .one of -
_Westerm,Canada's most'promlnent 5001al‘Gospellers, Wrote
thatvttheipractice of{polygamy will subvert our most .
cherlshed institutions. 103 Con81dered as an offence
-agalnst conJugal rlghts, polygamy carrled a maxinmum pen—
a"alty of flve\years 1mpr1sonment plus a fine of $500.OO.}O§'
| ‘ 'Despite.claims that. wonmen were pure.‘passlonless :

and sexless, and that " the vilest of all criminals [is]
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| the one who robs a female of her v1rtue “,?5 there was an -
, occa51onal expres31on of the opfnlon that women were not _
as 1nnocent as the prOJected 1mage., When the~federal e
- g:vernment dlscussed the protectlon of female employees
from the sexual advances of thelr employers Mr Mltcher
ifthe skeptlcal Member of | Parllament for Northumberland |
told the Aprll lO 1890 s1tt1ng of- the Housez "I have

- never heard of an 1nstance o%_advantage belng taken of

e

‘a. woman who was not pretty w1lllng to ﬁccede, and I do
not thlnk.we should. place men in charge of factorles at f:
VL?fthe mercy of the female sex "106;.Argu1ng 1n a s;mllar
jffashlon, Mr Dav1n. the Member of Parllamﬂai for A581n1—
’:b01a, stated that people seem to v1ew seductlon "as only
han offence against women, but any man who knows anythlng
1jfof the hlstory of manklnd, or who ls acqualnted w1th the -
world knows that seductlon 1s Just as often effected by
vthe woman - as by’ the n'ran." He further noted that women .
_fmaght flnd 1t more advantageous'to fall than to malntaln ,' o
fthelr chastlty 10 7”5f ) o - Lo ,;=fJ" "l.'f:u L
f Women lost’ credlblllty in seductlon cases because.a'
,1n‘a few 1nstances the glrl and the seducer were subse—.d‘:g7
quently marrled and the charges were , dropped In 1916
for" example,'a~Swift.Current'case'of.seduction'under;thei;'
.promlse of, marriage. was‘w1thdrawn when the accused married j
the glrl 108 There was even an 1nstance where a man was..__

)
charged w1th the more serlous offence of rape and the

.
»” "-cf

charge was w1thdrawn when he and the glrl were marrled

- Thls occurred durlng July 1915 in Glen Bush Saskatchewan 109 L

~



- 53 ¢
"1?ar caSe heard by the Supreme Court of the

fhnahotherfpew

NorthWest Terrltorles 1n 1895, the Judge found the accused

4
hat oY

gullty of seductlon LﬁCause he had admltted to a frlend

durlng the . triakut;” “ff he could get the g;rl to marry -

gl

B him’ he would escape pﬁhls“,?‘
. , ) - . .8’,\ Fgrn
fan in the Macleod district'ofﬁthequrthwest Tgrfitorie

was able'to é&lude a warrant for his arrest on'a'charge&
of seductlon by - leav1ng the country before the,warrant
h could be served. 111 S ) Ai"-

However, 81nce the sexual standards were SO rlgld
‘-women were made to feel gullty for theln sexual 1ndulgence
and one of thelr, or more dlrectly, th61L fathers Tew

t~~“

':;recourses was to press charges for seductlon ' It was
ﬂcommonly feared that a seductlon charge was a woman‘s way'-
of entrapplng a man lnto marrlage ‘ Such thoughts .are
_clearly reflected by the accused in a seductlon case

heard by the Supreme Court at Calgary on June 4, 1912

The s1xteen 'yedr old glrI testlfled that ‘she. went to a
doctor and was told that she was pregnant When he re—
'fused to gfve her somethlng to- 1nduce an abortlon, the
'doctor adv1sed her to 1nform the man respon81ble for her
'ACQndlthH So she wrote: the accused a 1etter on October
13, 1911 1In his réply dated October 27 he stated that
he was somewhat surprlsed and accused the glrl of plotting
to get hlm_to”marry her. He" also contended that he was
not‘responsfhle,for her conditiorn and directed her to

find the real\father and‘marryrhim.l%z.

But perhaps the greatest ehallenge posed to mar-
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. means of blrth control was totaﬁkabstlnence. v. ; i

. A . . . . R T R
[ -

rlage and motherhood was the attempt by women to control

and restrlct thelr reproductlve fUnctlon. Although'they

we‘b told to 'go forth and multlply, many womén were

:fearful of the repercu831ons of 1ntercourse In the-late

rnlneteenth and. early twentleth century. ‘sexual- 1ntercourse

could be phys1cally dangerous as pregnancy and chlldblrth

were often palnful and risky experlences In all prob-" R
ablllty. wonien felgned illness ‘o eSCape the sexual ad- ’ﬂ—
vances of their husbands'and thereby ensure their-health—.
and well belng..ll3 At a time when the safe perlod for

the natural method of birth’ control was thought to be = ..~T?Es

114

mld-month, - 1t 1s qulte ev1dent that the Only assure&

lelted access1b111ty to 1nformatlon on. blrth
control and anti conceptlon devaces led to many unwanted
pregnancmes both w1th1n and’ outs1de of marrlage ,And_
desplte the medlcal rlsks and legal restralnts placed
upon abortlon, many women and/or couples took actlon to
end the pregnancles | Some confldedfln thelr doctors
Although procurlng and supplyyng the means for procurlng
an abortlon were crlmlnal acts under the law, some doctors i
challenged constltuted authorlty by prescr1b1ng drugs and
performlng abortions. As a result they suffered the con—' B ':;r
sequences. On May 30, 1908, for example. a thlrty five: :

year old Methodlst doctor at Nanalmo, British Columbla

was found gullty of "unlawfully us1ng certaln 1nstruments :

. upon Kate McIntosh with 1ntent to procure ‘a mlscarrlage "

He was sentenced to two years and six months 1mpr1son—

L4



..method or 1ntercourse w1thout ejaculation.

ment. 115 In another case, thls tlme in Calgary, Dr. D. J.

Bechtel was faced on May 21 1912 w1th three charges of "

"giattemptlng to procure abortlons through the prescrlptlon

of drugs and the use of 1nstruments on three dlfferent

women who came to him for help 116 In an abortionioaSe
hear& before a March 1919 sitting of the Alberta Supreme
Court at Calgary. a man told the Court that an abortiaon

of a ten waek old baby cost: $50 00.117  Por the most part

‘however,‘"respectable phy3101ans ‘would not countenange

\the use of fmechan;cal‘ contraceptlves," but;accordlng to

Angus McLaren they did on occasion recommend the rhythm
118

Women also took several §trange potlons and used

-a varlety of- potentlally damgerous dev1ces 1n an attempt

to prevent conceptlon and/or induce abortlon McLaren

. found a recipe for a homemade pessary in fhe papers of

Violet McNaughton{c This particular recipe contained a ”
mixture nf'cocoa_butter. boric acid and(tannic'acid.ll9

In 1900, the Sears, Roebuck and ”ompany catalogne adver:
tised _r. Warden's Female Fills for A1l Female Niseases
ranging from aches and pains and memory lnss to menstrual

’ - 3 L3 N - 3 3 ﬁ(\
prohlems and "excesses and indiscretiong of 11v1ng."1’

- Also sold in the catalogue was Browrn's Vegetabhle Cure

... for Female Weakness. Teuted as a2 wonder drug and a bler

sing tc pregnant women, Rrown's remedy was said Fn cave
e ‘

~the t=er from suffering and would "cure gquickly, pleas

192 .
gr t1ly and permanently.” 1 fne ig left wondering if

hetweoern *he lYineg, theaa two cure =llg {~ female digs
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orders were, in reallty, medlclnes to 1nduce abortlon |
B Speaklng in more speclflc terms, in May 1910
Bess1e Wells of Claresholm, Alberta took her 1over s ad- }
'v1ce and 1nserted certaln pllls 1n her vaglna to end her
122 dother women drank carbollc a01d 123

3

* took two teaspoonsful of a turpentlne with sugar mlxture,‘
124

two ‘month pregnancy

four times a day; or soaked in Epsom’s Salts 125 I

1915, a Calgary woman who thOUght she was pregnant took

'the advice of a fortune teller who tOld her to take a tea—_,

spoonful of ERGOT' every four hours.126

ergot would cause a contractlon of the uterus. However,

a

Supposedly, the

in March 1918 a woman in Banff. Alberta stopped taklng
doses of ergot. after it failed fo end her two month’ preg=.. -
nancy by a man other than her husband 127 A year later,

a man was charged with supplylng a catheter to a sixteeén
year 0ld girl who was three months pregnant 1n the hopes_
that it would inducefan abortion.128‘x0n ‘Tune 14, 1919 a
complaint Was laid againsh a male who had allegedly sup-
rlied a hott1e of creolin to a woman whe had become preg-
pant by him and he even offored to pay the expenses for

an ahortlon if the drvg 4id not work. 129 If mixtures SUoh
as these did not work, women took more;drastic measures.
They attempted to abort themselveS.With Syringes. pPieces
of elm wond hark ér even a pair of scissors.13oi
OsFfensibly, much of the antl ahor*won 1eg1e12+1nn
could be seen as a way of protectlng The me ther from un-

]
skilled abor horans "31 However, 1f mixtures suerh asg

the cnea men*'oned drd not work and Acetnre ware nat to

14

{
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be-ébnsulted1or trusted, women took other action. Abortions
were attempted by people not connected with the'medical pro-

fession. A person named Lovingheart ran a-very successful

o

back alley abortion service in Calgary until he was brought

132

to trial /in 1893, On January 24, 1R98 a thirty-nine

vear d1d blacksmith from Nanaimo, British Columbia was
seh&éﬁééd'té.ten months imprisonment with hérd'labour

after he was found guilty of attempting to procuro a mis-
carriage. 33 Aftor1W1lllam Riddnck performed ar abortinn

on Rdse Knight in Calgary on Mareh 28, 1913 she claimed ' »
that he<prqcéeded to have intercourse with>her.1q” And

in November 1908, a Regina woman named Sarah Hunt paid

the u;timate penalty fér her sexual indiscretién. Sﬁe

died in Winnipeg,.Manitoba aa tho rQ§u1t of a hotched
abortloﬂ performed by an illegal practitioner. 135

1¥ the undﬁnﬁed Chl]d was born. h“nhonment o~ f

.

hirth and lhfnnf]hmdqgwere naot unbeard Af in Weoat: rin tan-
ada. Section 140 af the Qriminn) ' sde abipogla 1 1,
oy veve wag g

S

guléﬁyﬁ5f an indictable offence, and
ligble to two vears-impriconment who
dlsposps of the dead body of any chili
in any manner, with ihtent t~ conceal
the fact that its mother was ‘delivere’
0of#2it, whether the child dlgd hafor o
or during or after ?1rfh.‘ .

The April 47, 1896 sitting of ‘e Aecizag Moyt F Nanaimo,

British folumbia serte ced ~ far 'y gy year ald Finnieh

woman ko = ngnty.-f y o beaeny ety i Jail far o b a Canpvee al
. 137 .

ment f oo birvth Al i)a ¢ atas e wne e e e b by

LI A o ' l)/I-- ' q(w




on Juhe 21, 1897l- However the one day imbrisonment was -
.acdbmpanled by a flne of $200. Od 138 - In July 1906, the

. Edmonton Journal reported that a sixteen year~old Ga11c1an
servant glrl had concealed the blrth of a stlllborn baby

at Vegrev111e.l39 The 1920 annial . report for the Saskatoon

division of ‘the Saskatchewan Provincial Pollce told the Fb_@;trh"
story of Mary Rasmuson who had glven\blrth to an 1lleg1t1— o
mate child and then burned 1t in the stove.lLFo Durlng

the same year, a woman llVlng in Gravelbourg Dlstrlct,
Saskatchewan aborted herself with a palr of sc1ssors -and - X

she too burned the remalns 141 ' _ F

In a rather odd case heard before the Wetask1w1n

>

'dlstrlct court 1n February 1918, a woman by the name of .

Mrs, W E. Dew1tt was charged with concealment of blrth 'v ’

Qeveral w1+nesses testlff%d they hagd" notlced that the ac-

~ -

cuqed war pregnant in the early summerrof 1917 despite

the fant Fhat hay husband was away. Howerer, the wo@ah i
apparently spent a lot of time with a Mr. Ericksonﬁat~
his farm around Alliance, Alberta. In fact, there were
“I“P”Yﬂflon% that they yere living together The:hext
Fime witnesres gaw the arcused, which was sometiﬁe{during
Fhe fall of 1017, ahe no longer appeared to be pregnant

yet n~ manticn was ever made about a birth taking place.
After several reople had voiced their‘suspicions'to James
Teclt of tha Alhey tg Provineial Police, he proceeded to v

2 : ‘
o : ' . 1 l—? . . T
"V chargee againgt Mrs. Dew1tt . . :

"M a few instances perIe claimed that they did

Friow thes had b vagigher the hirth of a child with



the authorltles. Although Edward and Mary Hose of Red Deer,

Alberta were found not guilty, it was rumoured that they
had murdered thelr 1nfant child in Aprll l91h and p]aned
the 'remains down the outhouse. The doctor noted that the
‘Hoses had aeked him not to report rbe bir th which a Polire
Constable,feetified that the father had stated *hat "he
did not know you had to register one that lijved only a

w143

few hours. A =aimilar statement w=as givén in a 1917

case involving the disposal of é dead child heard before
‘the Alberta Suprema Court sittings at Wetask%wiﬁ. The
accused who was the preznant girl's father had not Evﬂn
.present when the baby wae born'éo he did not knrw if the
.bahy was st‘ll%orN. died goon afterwards or was murdered.
He tol”? tha cowr t that he had merely buried the baby's
body . The'girl heraelf s%atod ghe did not know ‘'hat n

N \birﬁh "nd death had to bae offircinlly reciskored. e

) mather sacknow!edgri that ;hm had deniaed the i]leg‘F%‘QYn

hirth ag she wanted. fto upheld the gond repntation of the

Sther fa_mi'ly memharg, Poapi fe anh atatementea, thae

¢

© s . . 1h!
vim e 331 8mi aenl g bRy iy Mffiaioant aygidenee ! '

Thame womecn wWer -~ eror bl o and norsry“%ng, subco”

cairnealy »" laa~', some measure of control ~ver thoio

bodies Theed, it war revelubionary for weme ' have
cayx without vna'rriage, chilAran Aant wgdiO,;Lr_ and to

"
()(\Y]S()"lf"‘sly SFFT + b eantyol thediy 0 roryaduetive Fovati:

Hn‘n"p_h the ae "\f ‘(l‘l']i_n\mv\Q"‘\)y m thadea Of \-'lpth Ana b 1

&

Surh a(\f‘if\n . 'lv\r‘orm"r\n‘ Fhe maoccb ey Y ahie Inati bt

~f (‘ij\!‘-"}'gy\ 'r\f-“\i-\- LN p,\"('l"‘ B ‘r\lﬁ\c' oo (Ve o T gy
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01ety in partlcular -— namely. marrlage, motherhood home

and family llfe. Although the ev1dence suggests that WOmen -

dld not dlrectly questlon thelr lack of sexual autonomy.

they were unconsclously assertlng some measure of sexual

independence at a time when social conventlon and the crim~

inal law had combined in an attempt to control sexual ac—lv
thJty

By the 19?0s women throughout Canada had entered
the ]abour force in greater numbers, recelved the vote .
and 1ncreased thelr educatlonal poss1b111t1es..~Yet home.
motherhood and famlly were still con81dered to be a woman S
proper sphere and her true vocatlon. In a 8001ety pre<
nccupied with sex and its suppress1on, Chrlstlan teaching‘
promoted virginity and abst:nence as. moral 1nd1ces145 and
deeignated anv gexual aot1V1ty whlch dev1ated from the
accepted norm ag not onlv a soolal offence agalnst sexual
cmstom but 2 erime under the law. Trad1t1onal sexual mor—.
ality was being challenged by s001al1v and legally Qeflned
notions of unacceptahle sexual behaviour and women asserted
their hwo1ogJoa] independencs by searchnng for some ef-
‘cetive way to eontrdl their reproduective function.

Deapi te the concertedAsocial and legal efforts to

m~entrol sexual behaViouv in the late nlnetennth and early

\_- E

twentieth centurv a few Canadian women took the first step'“

on the leng read to sexual independenoe by attempting to
~entrel their renreoductive funection. 1In Januray 1913, a
sixteen year o'4 girl told a preliminary inquiry at Hard-

isty, AMlboerta. inte a rare charge that the aceused had

v

a
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trespassed on her pfivate property when he had iptegcourse

with her without her consent.lbé' However, such'étatements

were in a distinct minority. It.would be years b¢ere
women would seriously question their sex roles within a
family based traditional soclety, let alorie envision sex-

ual equality and autonomy for themselves.
: »
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. CHAPTER TII

»_‘SERIOUS SEXUAL'ASSAULTS'AGAINST FEMALES: .

| .'RAPE,icAﬁNAL KNOWLEDGE AND INCEST#* |
 THe ﬁrobiém of sexual assaults against women and
ybung;girls'in wésferh Canada is not a new phenpmgnbn. 'In

3

1905 for exémpie. the presiding'judgé‘ih a sexIaSSauIt cgse

heard in Regina.'Saskatchéwan told the court that in his opin-

‘ion fhere séemed to. be a pfedominance~of this type of offence
throﬁghout the country.1
Edmonton were being sexually harassed by‘éerfain ihdividuaié
'in the city<ahd the poliée promised tq cdmbétfthe pfoblém.zi
Some repdrts which hppeared in 1906 mentioned thev;pbarént

frequendy of sexual assaults against females.j‘ while otﬁer,

reports noted that rape was part of thé "carnival of crime" .

t

The following yéar. young girls in

which was so prevalent in Western Canada.u One Westérn’Can—:_

adian newspaper, the Saskatoon Phoenix went so‘far.aS'tob-

cgarry a 1906 report from Chicago which‘reddmmenQed ﬁhé deafh'

penalty for any pérson found guilty of seiually éssaulting‘a -

f°m%19F5 By 1920, the general and district~fg§orts of “the

' *Given the present state of the Criminal court records in

Western Canhada, this chapter is based primarily on the - °
Supreme Court and District court records for the province
of Alberta. However, when there is information available
on the other provinces, it has been included to reinforce
the =rguments pre<ented. o ‘

e
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.Mounted Pollce and Prov1nc1al Pollce-repeatedly referred to
cases of rape and carnal knowledge commltted agalnst females.éi
In thelr haste to cr1t1c12e the present day federal crlmlnal
Justlce system, studles have tended to ignore the hlstorlcal
' background of . their subJect However, there can be little
doubt that sexual assaults have a hlstory as do the written
law and the soclal attltudes which produce the law.

| ‘;n~¢h€”iate nineteenth and early twentleth century
the handling of serious ‘sexual assault cases such as rape,A
carnal knowledge of a female ‘under fourteen and incest by .
the justice system in Western Canada, was 1nfluenced and re-
. inforced by s001etal notions Of acceptable sexual behav1our
for females. The publlé s perceptlon of the offence was alsoe
subject to the same rigid.social attitudes. A study of these
three types of sexual assaults agalnst females and the funo-
'tlonlng ‘of the law in the West reveals much_about s001al
sexual and legal attitudes towards women in the Victorian o
and Edwardian era. -lt also indicated'that-many of the com;
plalnts levied about Canada’ 8, present day sex. laws have strong
‘hlstorlcal antecedents heretofore 1gnored by the crltlcs.

Both 1n terms of the Written crlmlnal law and publlc.'
'pronouncements, the crime of rape in Canada wasﬁconsldered to
be a serious, perhaps the most serious crime perpetrated a- .
gainst women. The 1892 Crlmlnal Code of°Canada defined rape
as | |

The act of a man having carnal know- - L
ledge of a woman who is.not his wife

without her consent, or with consent
which has been extorted by threats or

] " Y
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fear of bodlly harm or. obtalned by per—
sonating the woman's -husband or, by false
. . and fraudulent representation as to' the
° /nature and quality. of the act.”

Included in Canada s rape laws at the tlme was the 1841 pro-

v131on whlch stlpulated that there was no need for proof of .

em1551on of seed or total penetratlon in order‘to constltute '

the act. of carnal knowleﬁge. The maximum penalty for the ]fl

crlme of rape was life 1mprlsonment or- death whlle a con—

vlctlon for attempted rape could brlng a maxlmum of seven

' years 1mprlsonment. And since the prov1smon for a mlnlmum
,penalty for. both offences was removed 1n 1892. the sentence
of a oonv1cted man was totally in the hands of the pre81d1ng

Judge-é;

Public‘pronouncements seemed'to echo the law's con-

tention that rape was a crlme worthy of the death sentence ;

Western Canadlan newspapers of the day used such adJectlves

as 'horrlble. revoltlng, v'helnous' and 'brutal' to de- o

scrlbe rape attacks, wh11e the accused . in such a case was

characterlzed as a brute of the‘most vile nature.9 Slmllar

'express1ons can be found 1n the annual reports of the North’ﬂﬁ :

7West Mounted Pollce, the d1v1s1onal reports of the Provlnc1al

_,Pollce and the debates .of the House of" Commons.lg.,But de-‘

spite the fact that the law promised- and the publlc seemlng—;

ly condoned severe penaltles agalnst the conv1oted sex of-

. fender, the . reallty of the s1tuatlon was somewhat dlfferent

Although the Crlmlnal Code of 1892 and 1ts subse—
quent rev1s1ons broadened the exlstlng legal deflnltlon of

rape in Canada to . include such thlngs as personatlng a hus-



”

band and taklng advantage of the mentally handlcapped the
-pollce,,the courts,’ the publlc and the media-: adhered to the
.teighteenth century commOn law deflndtlon of "the. erime. Ac-

cordlng to Sir Matthew Hale and’ Sir Wllliam Blackstone, two.
"of England s foremost legal thlnkers for that century, rape
was the act of a man hav1ng unlawful carnal knowledge of a

-~

woman by force and agalnst her w1ll lf Thls deflnltlon also

3

a:“appeared 1n a number of works throughout the nineteenth cen-

' tury lncludlng S. R. Clarke s A Treatise on Criminal Law as

Appllcable to the: Domlnlon of Canada published in 1872 12
L

But 1mp11c1t in:. thls seemlngly stralghtforward deflnltlon of

a rape were the 3001al and legal problems of measurlng force.
; res1stance and lack of COnsent as well as. the corroboratlon
of a woman s complalnt Such 1ssues beCame dlrectly related
‘to the tradltlonal sexual morallty of the tlme and 5001al
perceptlons of the. moral character of women.
Hlstorlcally, mlddle class Canadlans generally as-
sumed or hoped that marrlage,rsex'and procreatlon formed a
'fhol& triumvirate and‘no decentnwoman;would havezsex unless
ahe,was’married,iseduded underdthe promise of“marriage or
raped. As a result, 'the.Canadian'crininal justice system
v‘and the publlc came- to expect some measure of res1stance to{?
1 sexual attack on the part of the woman. Indeed, the more
.physlcal the dlsplay of reslstance, the more(likely‘the po;
lice,»the courts and the public-were to belieue'the woman'a
allegations As early as. November 12, 1845, the Klngston
_Chronlcle reported that in one partlcular rape case heard

in the Home Dlstrlct the jury could not. nor would not is-
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.referregwto the notlon of force and res1stance.1h' /f'

similar to those expressed in the 1845 and 1866 Upper Can--

sue a gullty verdlct because of an apparent lack of v1olent
*res1stance whlch was requlred by law, ? Twenty—one years

'later, Chlef Justlce Wllllam Rlchards warned the Jury in the

1866 case . Reglna versus Flck that it "had the rlght to ex—~s

pect some re81stance on the part of the woman, to show that

~‘he really was«not a consentlng,party. ' In upholdlng the

conv1ction upon an, appeal, Justlce Adam Wllson once agaln

Although the 1892 Crlmlnal Code stipulated that 1t

coggtltutéd rape if consent ‘was extorteﬁ ‘through threats or‘

fear of bodily harm the trend towards the requlrement of

‘phy51cal re31stance to sexual assault contlnued. Thls is-

clearly reflected in a number of instances in late nlneteenth

and early twentieth century Western Canada where attltudes

"Tadian cases can be found. For example. in ﬁeptember 1897--

the Vlctorla Dally Colonlst felt that a Mrs. Thomas Rabbltt

of the case _seemed to ;ndlcate that she was defendlng herself

,from & sexual attack. - Therefore. the paper felt 1t was Jus-

\ [}

’ would be acqultted for the murder of her assallant. The facts

tlflable hom1c1de.l5 In hlS annual report for the year 1901,

Inspector Wilson»of the Nprth West Mounted Polloe d1v1s1on
at Reglna reported that a glrl had been sexually assaulted

within two- mlles of Qu Appelle Apparently. the glrl had

been: rldlng her bloycle 1nlbroad dayllght when Whalen, the,:

| accused attacked her. Wllson noted that the glrl had -

strongly repulsed" Whalen untll help/arrlved,.otherw1se

"more . serious results would have ‘f?llowed,"l6 And on June'
v . N . . ’ . . - . L .

~ -
N
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6 1906 the Saskatoon Dally Phoenlx carrled the story of a
plucky elghteen year old. Macleod girl who had fought off

the hlred hand untll her father came to the rescue 17

However, serious doubts were ralsed when . there was

© no ev1dence or 1n$uff1clent ev1dence of phys1cal re31stance

. 4
-{On January 9, 1913 a woman told a prelrminary hearlng at

Brooks, Alberta that she had consented to sexual 1ntercourse
{

p_w1th the accused as he had threatened to kill both her and

her husband Although this case was sent to. trial the ac-
cused was found not gullty 18

Later in the same year, a man.
[ .

. ,charged w1th raplng a fourteen year pld girl at Ferlntosh.

Alberta was. acgultted by Judge D. L Scott as there was no

-ev1dence bf a struggle i Although the glrl alleged that ihe.

screamed and trled to get away, much was made of,the fact

that her clothes were not tqrn 19 And 1n a prellmlnary hear—

- 1ng held on May 3. 1915 at Strathmore oR a rape charge. coun-

‘sel for the defence repeatedly questloned an eighteen Yyear

old female as. to why she had not bitten ar scratched her as-
sallant. When she replled that she did not have the oppor-
tunlty. ‘the lawyer told the court that this was obv1ously a
case of the glrl trylng to save her self_respect He stated
that 1t was better for her to tell her father that she had
been raped rather than to admit’ that she had 1ndulged An. pre-
marltal sex The accused was found not gullty of the charge

on’ June 8 1915 © In yet another rape case thﬁs tlme near. 5-"'
Crossfleld on November 10, 1918 Jess1e Isabella Thompson

testlfled that she was not strong enough o flgh& off the

advances of Gus Neetnay and thus he had 1ntercourse with her.

J;k‘“. o af'g‘"



- a quarter of

”s1on% then 1t could not pos31bly be rape. ? The courts 1n

mlle away.zliiﬁi

\

3 {n‘a, uly 16, 1919 prellmlnary hearlng on a rape

.charge heard b a Pollce Maglstrate at Camrose. Alberta.*f"

P

31xteen year o d glrl apparently d1d not even know what con-.'

sent was. Whe asked whether or not she consented to have

o 80

1ntercourse wit McMaham the accused the glrl told the courth

. phrased the ques ion to the followlng, "D1d you‘permlt hlm -'

to do it of yoé& own free w1ll°" to whlch hef response was ,

no. Upon" cross-e amlnatlon, the glrl admltted that she d1d
v e )

not cry when the ccused klssedsher or when he asked her to

leS him. There were no 31gnsx6f struggle. her clothes were

not torn and it was only after a wagon wenit by whéh the al-

she dld not und rstand the questlon The Magistrate then re-u'

leged rape was happenlng that she screamed for help.; Counsel_:

for the defence serlously quest:oned the girl's story in

llght of the fact that she went home, went to sleep and- the j

(“ L
next mornlng told her mother she had been raped 22

The 1ssue of consent wtso of rmporta:nce ‘in a case

where the woman was 1nsane “A rly as 1867 the Court of

Queen s Bench 1n Upper Canada ruled that there had to- be some;‘f

b

. ev1dence of nonconsént dn the . part of the woman Indeed lf

the woman consentaﬁ from what the court termed “anlmal pas-

Western Canada appeared to follow the ﬂrecedent set in an l

aforementloned case. In a 1913 Saskatchewan case the Jac= L.
* “

.

cused. Walebek stated that although the _woman. was an 1mbec1le.'
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She had agreed to have 1ntercourse w1th h1m as he had prom- o

,1sed her twenty-f1Ve cents.?& And When Mlchael Kowell was

»
/

- charged on March 6, 1916 w1th carnally know1ng a thlrty—four
':year old mentally handlcapped female at Halley, Alberta, the . A

'1ssue of consent was ralsed ‘once . ‘!aln. Despite the fact '..Q,' '
;. .

~

that . the woman was six months pregnant the accused was‘
: acqultted of the charge as she admltted that she knew her

long—term sexual relatlonshlp with Kowell was wrong.~ In

thls 1nstance, the woman's imbe0111ty was not severe enough
' to affect her de01s1on maklng process as to what constltuted
acceptable and unacceptable sexual behav:Lour.25 |
| The greatest display of phys1cal res1stance on the
' part of a female was the loss of her 11fe.. Indeed thls
q#, seemkg to be the only sure way to quell any con301ous ory
iR subconscious doubts about lack of consent whlch mlght have
arlsen. On Septémber 17 1889 for example, the Reglna Leader ]
reported that a woman who had been raped earller in the month
‘4ad dled as a result of her. struggle to defend herself 26 .
' Newspaper accounts of an alleged rape murder of a~twenty two

. year old. British Columbla ‘woman ° at South Welllngton 1n July '

1906 relnforced such contentlons. The Nanalmo Free Press,._"

the Calgary Mornlng Albertan and the Edmonton Journal relled

heav1ly on the glrl S, Vallant struggle to defend her chastlty

which was valued above llfe 1tself 1n thelr reports of the
case.?7_ - | | — | ’

‘7 In the eyes of the . adJudlcators and the publzp the

issue of consent was 1nseparable from the reputatlon and
'character_of theuwoman. At tlmes.the newspapers.refenred

» : .
- °
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U '.to the respectablllty of . the females assaulted and thelr
;?parentage.?s On ‘August 28 1890 thé‘Macleod Gazette car«_fJ
‘erled a 1engthy report -on three men who had been conv1cted

iof sexually aSSaultlng a female Salvatlon Army offlcer av

cGuelph Ontarlo The 5udge had sentenced the men to two
years 1mprlsonment wlth hard labour and three: flogglngs of

'lziten-lashes each.’ But the paper went on to note that 31nge
'Lthe conV1ct10ns had been made there were 1nd1cations thav

_jthe woman s charajter was" not a8 1mpeccable as orlglnally

belleved If thls had - been known at the time then theAi§n~

' v1cts mlght have recelved a more lenient sentence.zg

g -
~|

o when Judge Rlchardson handed out a three year prlson term to/

‘a man co 1cted of the flrst recorded attempted rape on.g ﬁalf
breed woman in the Northwest Terrltorles, (1890) he exprg§;ed
“a simllar oplnlon. Referring to the attack as the "meane&t frw
of offences" Rlchardson told the s1x man Jury that "So long
as a- woman --be she whlte or. black ". conducted herself
wproperly; she was entltled to protectlon as the hlghest'lady
.,.of the land."?° S e T

The defence 1n a September 1917 Alberta case of st»
‘ttempted rape'trled to create therlmpre831on that the*womsn
<had not conducted herselflp;operly - She. told the courv
thaé\the accused Roy Lane had come. to the house while heb ]
| ifather was away and attempted to assault her When her fathfgc.

l’er returned she told hlm about the attack and he lald a gom\if:

ih_plaint agalnst Lane on the ‘same day., Upon cross-examlnatloh

i,the woman stated that she had been marrled but had left har'k

"/husband as he dld not support her. " Her credlblllty was

L . ) . - VRN




,further destroyed when sp% admltted that she had a. sexual :

",ibelatlonshlp with a.man yblor to her marrlage 0bv1ously

'nher conduct was not what Was expected of a woman w1th a hlgh,

~Toral character Three anths later on December 19. l9l?.A'

;the Crown entered a Stay Of Proceedlngs 31 o

In 1916 Chlef Jubtice Scott of the Alberta Supreme

COUrt noted that in a g&ﬁ& of rape the prev1ous chastlty of .

the woman was not an elewent of " the offence .Thus he- argued,

" ‘that ev1dence of unchaytjity shodid not be admlssable in a

Qourt of law 32 HoweV@r. this was not the overrldlng prln—

lele in cases heard in the’ late nlneteenth and early twen—h

tleth century. In ﬂact ohce a woman- entered the court room,

sne had to w1thstand a bﬂbrage of att4cks on her moral char-

f&cter from the defence Thls trlal W1¥h1n a trlal was so

’seVere that at tlmes thye Woman “betame the‘defehdant ‘and_the

' gase heard at-dard;sty,.ﬁlbérta on-January 24, 1913 was hes—

‘itant to explain the dytsils of the attack, counsel for the

;defenCe'insinﬁated'that might have dreamt it. ' The pre-i

’Sldlng migistrate toId the ®ourt that she was "apparently a

."

o oae-

)’s
quite alrlght Then fbe Jefence lawyer trled to destroy the
SIxteen year old glrl v credlblllty byilmplylng that she had

, .f “%ntercourse with a man sheﬂhad gone dancing w1th.33 Inter-

C o~

-

ﬁf - . e8tingly, the Prosecutxoﬂ did not object to this line of de-

“

4

» the prosecutor. Por example when the\glrl in a pape

’fchaste glrl" and thus he tons1dered her mpdesty in- the matter_

~d

N
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“onc .4Ren in thg eves of the court. ghe was no longer of

. deflnéd and was baSed on Social coﬁnot&tlons of tﬁ@ term.

defente 1n81nua£Qd thji the complalﬂ&nt had 1ntercourse w1th

-

'dlrecﬁly belateq tb her v1rg1n1ty Indeed, if yhe Succumbed

ch&racter. However, thls taym was never legally

y

" In hm dfposn:lcm of an alleged rapy - commtted agalnst hls

fourt@gn year oLd daughter on June }3, 1913. the father made

‘a p01ﬁt of stating that as far as flv knhew she bed been a -

g"gOOG @lrl. Ovaoasly thls meant tnagt the glrl was a v1rg1n.3u

Even &he brosecut;on expected chaskwty on the g;rl 8 part

A
For eﬁampie,‘at a prellmlnary hearin& heard at Hardlsty,
.Alberda on Januyvy ? 1918, the prbgﬁcutlon asked the woman

wheth&r thls wag the f%rst tlme that she had sexual rela—
tlons‘35 It is- aVident that both tha prose@utlon and the de-
fence gxpected vhe wOman in a’ rape cage to be of hlgh moral

’ # .

charaﬂtﬁr.

Marrled women whONclalmed tnat they had been raped
were - ﬁubJected va the same kind or auestlonlng 48 unmarrled R
women. There wyrpe Qertaln soc1etal notlons of ¢QCeptable

behavivur for—myrrled‘women and the Qourts reflected such .

_'ideas~ The defgnce counsel at agpr@lunlnary enqulry mto a

'”,vrape Whlch\had gllegedly occurred on Aprll 20 1&}8 at Cross—‘w'

field.. asked Mrg. JQSSle Isabella Tanpson whetner she had
ever &neouraged or %hown affectlon tQWards the accu%ed 36

In anbther case heabd durlng the SAPN. year. couﬂsel for the

.':’_:"f»l

a numbeb of" men, 1nel ing. her brgtn&f-ln—law 37 B

S

It 'the }:s«,ﬁu& of COnse}'&_. the phys:.cal ;dj.spla,y of re-

AT

s1stahc$ and a WQman's moral oharaw/csr were of 1mP01~tance



"}nhlm due yo the tlme delay : Furthermore, he felt the’ glrl S _'

— i ss

s - ) _ ' - , . .

in a.raye Rage sO too. was fhe lenéth‘bf time which elapsed

Between TN attack’and?the cbmplaint In fact the Justlce

'system Lh W%stern Canada _seemed to be follow1ng the gulde~ d

llnes egtﬁbllshed in the thlrteenth centuby by Henry de
Bracton ﬁe wrote that the wronged w0man "must go at once

and whlle the deef is. newly done, witn the hue and cry, to

""the nelghvaurlng townshlps and there ﬁhow the 1nJury dOne to

her to pepy or good repute, w38 . "It was generally assumed that

if 'a womAy hyd- been raped and Was of chaste character then
-she woulﬂ lay the complalnt 1mmeddate1y otherwlse, the,

",charge of I\'clbe was false and her charéeteb was suspect Ser-

geant Hyfgs bf the North West Mounted Police stationed at

Estevan N w T told of" such a s1tuat10n 1n an 1nterest—

/ 1ng rape. ollarge made An his dlstrlct during 1897. Accord—
- ing to a wOwan who had gone to. a circus appearing in Oxbow,

- one_of tpe shownen' had draggeﬂ her unges a tent and raped

herJ Al&hOUQh there had been four pollce offlcers. includ-

ing an IﬂsPthor on duty at .the fair ghounds, she did not

. make a c&m?l&;nt nOr did shg complaln until it was obv1ous

she was prégnghat, Hynes stated in hls feporf sthat even if
the showmﬁﬁ was gUIlty 1t would be 1mpog%uble {0 apprehend : .

story wag ﬂ eover~Up % "cloak her real Seducer. "39

At

‘.'m . Slmllar Set of 01rcumstances oan be found ln a-

case menvlohed in the February 16, 1899 lssue of the Reglna

Leader. Sdbposedly the Fape had oceurred in 1897 but no q@h—-

plarg} wyS Mage untll 1898 when the womgn, the accused S half

. . nlece; g@Vﬂ blrth to a child. Her story lost credlblllty



becauée She had first ¢laimed that ehe had been raped by a
ﬂ’stranger who had pulled her from her horse whlle she was

; ridlng t° Reglna ko More Slmllarltlee can be seen in the ' _?';v:

~_Georg¢ Slnkl rape case of May 1915 heabd at Wetask1w1n -
1The d@fence obJected to. the woman s lnformatlon belng ad— ......
mitted as eV1dence of.a complalnt ag it was not ngen as :?;ﬁ _
~-such untll several months after the .atleged: offence.' Much 'ffu;fy
. like %he case noted by Sergeant Hynes, the. g1r1 mentloned | e
the . attack only after her pregnancy beQame notlceable. Then |
she sﬁeted that the accused had rap@d her at her grand—ﬁf:“"h “}

. -mothef's house However, her grandmother testlfied that

the girl never told her about 1t.%l And 1n another 1nstance ;

durlng l9l5 thls tlme at Dldsbury. bhe glrl s father alleged

?_The complalnt however was not

, the same year A d0ctor round the N
_be four and‘a half months pregnant Slnce the .com-’ j;

uz ' \ RSN : R

ngd fhe accused not gullty. I ' :'*fg» ,,‘-._v;p;f

Given that women were not tg\ahdulge in premarltal

‘_sex, A father ln the late nlneteenth ahdzearly twentleth

cen’cury had two lega.l optlons 11‘ ’9 daughter became preg-—

. nant Aag a result of a; sexual 1nd1scretlon. He could charge

’

- the ecoused with seductlon under th@ prcmlse of marrlige or”
he cquld 1ay a more Serlous charge of rape.' Thus the crlme '5¢gg;7/f
of rape had’ anOther connotat;on in addltlon to the tradltlonr‘ﬂ

al iqes of 1t belng a v1q1ent attacy Whlch occurred.only

once oF several tlmes on a particular day or nlght Sinee
‘s . . / N .

s



the sexual standards were so rigid, a father o;s%veﬁ the

daughter herself could claim that she had been repeatedly

vaped

ver a long period of time.

Mt -mly did tha courts in the West expect the comd™

plaint te he monde at the first reasonable npportunity, but
it wae to o anmo vpltntorily withont Jeading questions from »
Fhird por t- Thia i@ M@érlv reflected ir the Octob;r 2hA,
100 Jjmm> Sruzzvom ) pe cAge hedrd at the fall sjitting of
e Benyt of fasizes at New We~tminster, Rritiah Columbia.
: {

The "1own had ae oo af Tte witnegeeg the git1'ig g‘Y'ﬁnf‘]'mo‘"]\"'
che, after heoring - oari ne repar ke, hadg gone Fo the girl's
hanes 'hae dav afber fhe allaged rape. S\zr\’p(\qnd1_3;, the ac-
cueed, imo Aporenam had b ooken int~ the houge of the com-
plairan' o teh her fa'thay wage 2wy and yaperd he: The newt
e ne e hiad goana ba hier anc bt a hoeuse and tald her nine

ver 'Y amein Mhalb 'hie B o hal heen hurelayiced hot ghe

failed *
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r™led In favour of the adcused, Jim Dunning, on March 31,

1908, and‘ofdered that a new trial be held,

imdicates that the woman, Jennie Co

The

evidence

-l_ﬂ, made heT‘ firs"t‘ [ANELIE

plaint about the rape after a frierd ~gked her Airent]y

whe ther the a eumed had "hean pebting tor free with

hen

* ~ . v, -
After hearing the story, the frieé'd went tn get Jennie's

hushand who testified

Fhvv by hnnl

and threw my arma syonnd ey noenk ol kigeed Yoor

her to the shanrlc, I aska) hay i f 7"'v-v'§n{_7_ had ha

nie's answer to hery

hugbsnd wae

~ongidered

b a

o6mplﬂint. However, ‘'he nrroa'tvrnw-vwl"' g s

indge shonld

information ohtained frop Fhe que: ti rs of the f
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woman named Ellen Castle. The next day, the Crown dec.ﬁ

fathor and other w1tnesses were absenf Obviously) it was
felt that the woman's statement would not suffice in a court

nf Jaw and conqnqnonr]\ Fhe hearing was adjourned’ il

n 6

- Plert oy y
L7

A1l these problems with the issue 0f consent, the
4v~11qy cf resiestance and the need for corgoborative 9V1~

Aere woere not ~onfined tn caces of rape against adulf fe—

malee., At times fhe criminal instice system and the publla

’

qcﬂ ‘he aame criteria to JHng a case of'deflllng a femalp
ot :}

"mder the age nf fourteen. And there were—ofher problems

ancountered hy the courts in cases. of oarnal knowledge or

attempted carnal knowledge 98%1n9+ ~hildren which varied ace

cerdic g to 'heir agns.  For oxample, if thae girl wgé’vefy

Vet therve woe thp ERE nrm'ug_ «f whethery mhe waa "té] 1 ing,:{;he
. ’ . :0 C - )
et T e w3 alager Fe 'he age of fourtfean was dealt

oooan adnl b
Yene Tiyvee # R "inyl\ ?/"7 R B o IR IR A BATVARTE RTE BN (oEN ‘9'
A

guilty ~f an indictarle ffenro and 13
able to imr:»isonment for life, and to
be whippe', who carnally Vnows any n'vl
nnder ‘the age ~f fouyrteen ears , no'

being hi~ wife, whether he he”iev<" Ve

ter he ooy Ak fhat sgo oy et
n o ) ;r\n fo n i ynr‘r--“ caynal e oy e o n AR
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as being a prerequisite to the charge. -- However, ;n a few

instancés, counsel for the accused attempted toyuse the con-

B “
\ 3

sent iséue in their defence. In an Alberta ca%e against

£

Paul Chartier heard on June 7,"913 the ten year old girl’f

adﬁitted>that she did not scream or try Lo get‘aWéy. She
furthér~stated that the accused had offered her’$5.do if )
sho‘wou]d not tgll'anyone. As a result of. this inforqéiio;
the charge was withdfawn‘from the jury.u8 And in‘agpfger
case of rarnal knowledge'fﬁe gir] told a May 19, 1915 Préi . ?
1iminary héaringﬁthaé she had.conéen;;d:;n hdve“intércgurse

with the acrcuged Chaf]es'Spencer nearly every second 4gy
betwten April l9lu and January 1915 The wife of tgﬁ ac-
..nuqed knew abouf the relatyonshlp and gave the gl@} tlnntufp . e

-

of iren in hopes nf inducing her perlods. Eventually, how~'

ever., the girl became pregnant and her father lald the- con-

plaint against the accused when he became awnre of his

¢ .

danehter '~ ~ondition. For his part. Spencey 4dmitted that =~ :
the echild Fo be horw wne hig and that he wag willing to pay ‘
i}
e} ‘ )

.}‘(\ ecorysng e
L[58

.

In rades where the children were young, thereswAl
alwaye the que ttion of whether the girl was to be bheljever? v e
rr o whedhar ahe reallv mderstood what had haprered. Fonr

~yample. Henry Chapman woa nrrested in Mediecire Ha' fobr at.

Farptroad - ~ynal 1o w1l Age of a 9;5( vear T eir 1l dn khe 0007
o f [IESES) Mgl i 1 q v Tvinana o Y me Ve "w;giw'\ [,ear]mv

"
percev it d At he Vo) R A O B A0 2= L L U R I -2 B L IS
fo , ' ¢ theyy 1 Aag o o b ! ’ N~ en




. . v: -~ e, ‘ s . ‘ iﬂ‘
- nicality and'Chapmaﬁ‘waS'acquitted 51 The Judge 1n a June

7 1913 1nqu1ry 1nto a charge of carnal knowledge did not

callow the ten year old glrl to be sworn in because of her

-~

age.52 And on May 6, 1914 ‘F. Eaton, the ‘defence lawyer
for-James McLees* told a Pollce Court sitting at Calgary
that the four year: old girl who had allegedly been assaulted

-did no% have sufflclent 1nte111gence-ﬁo understand what hap—
Lpened or the nature of the oath. The_glrl stated.that the~

v.

accused had "put himself inside herﬁﬂwhile McLees contendEQ

that he had sganked her for misbehaviour) 'A'doctor-told'ﬁhé‘

court that he had found the girl's h

;)-en ruptgred;'severe
swelling and blood in her urine. He concluded that she Ead
been sexually v1olated by the "nale sexual organ "f Howeverx
desplte the doctor S testlmony, Chlef Justlce Horace Harvey
Jound . the accused not guilty on May 19, 1914 53 i ;é
Repeatedly, the courts trled “to- 1mpress upon the
chlldren 1nvolved in the case the 1mportance of telllng the
Fruth and the ram1f1cat1ons of theJr a]1ega+10hs In a num-
ber of 1nstances. the child was asked if fhev a*rended Sun-
day school, knew what would. happén if the: Tied and eyen
ordered to kiss tha Rille ng a Hiaplay «f fﬁeir sincerity 54
Conesdnantly, there wae an evep greafer need for corrobor—

ation in caseg dﬁ carnal knowledge involving young girls

than was necessary 'in rape cases against women. For exampl - .

in 1901 Judge Rouleau disrissed a cacc nf rapa dommitted an
L '

Aan eight year old &ir? in Tarhhrvidge, Although he firmly

relieved that the man wae qni%%y. Roulgan though ™ theye wo -

\
Prenfficient cnarrgl v ativae avidence ook 5
)
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,Slmllarly. rn an Aprll 1919 case of attempted carnal know- :
-ledge agalnst a ten year old- and a nine year old glrl the
v N
Department of the Alberta Attorney General wrote the trlal' i
judge saylng that there was no p01nt in proceedlng wrth the s
e L
case. The letter cbntalned the follow1ng statement ,F
. while there seems very little doubt . o ,
that the girl's story is true, in A R ‘
'+ the absence of any corroboration, I Ty ’
' do not see how anything is to be, * !
- gained by committal, as the" dismissal ) )
would sugely follow 'in the higher v N
courts.> o
The ‘corroborative ev1dence tould be supplled by the
glrl S parents, usually the mother and/or moré 1mportantly
a medical doctor. In a December 11, 1911 hearlng on avi . N

charge of carnal knowledge agalnst a four year old glrl 4

Dr. Frederick Hazard testified that he found the child: g‘s

"R
vulva red and scratch marks on her abdrmen. Tho ratholegist

]

reported that he found sgmen atajns on the front of the Firl's

nmilergarment s oand thus he ~oneluded that there ,might havé been
. * )&

an qttomrt‘at intercourse. On February 22, 1912 a jury at

Calgary found the accused, -Christian Torguson, guilty of at.

' : U :
tempted carnal knowledge. The judge sentenced him to oigh

- teen months with hard labe " W Tethbhridge (3201 in ad-
e
dition te Tweanty lachea,
- ‘ - . N '
At Fimeae the medina] eridencra gvud the Anecter e then
T ) L BTN _c;uipr\wy t '_.ha_ gi‘ ] " a {.‘]a:jn‘ hhﬂ'- (sq'}r)\ﬁ] kv\:"\v\r
]5(1;7 01 “voat Pomp bt 2t earngd 1{)\f\v\/ledgm had Ao ed . Tn
Tign 1913 2 thir'ecen year ald ’H'\erta'éiﬂ teld a rrelimi
N J
Aty hearire bhiat gh s haad keaws Fhie gancsad 31 am M AN

' ' { ' ) PRI v LA BN ' L A . 1o
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" doctor stated that although the girl's. vaglna was ssomewhat
’ /*
1arger than it should be and the hymen rupthred, he could
1_‘/

not state p031t1vely whethr the condltlen Was caused by sex-—

ual 1ntercoursg. Subsequently, the accused was found not

3

ﬁfgullty on Pctober 13, 1913 58 Three years\later, James

Dora appeargd before the Qalgary division of the Supreme

Court of Alberta on a charge of hav1ng carnal knowledge of

:Annle Bernard, a nine year oldwgrrﬂ After the Police Magis-

trate had 1mpressed upon the girl the 1mportance of teIllng
the truth she stated that the accused had penetrated her .on
at least two occasions. - The doctor who.examined Annie told
the court that she was bruised and there had been an attempt
to penetrate the chlld wlth some klnd of blunt 1nstrument
He further testlfled "There was no- laceratlon of the in-
ternalﬁgartSu There had been no complete penetratlon. The
outer parts were Pa!‘wallv penetrated that was all."59' Per-
haps if the g1rls in these caseg had been pPregnant then the
courts would have baen more in-lined te halieve tha* pene-
tratinn had taken place. '
In Ane'ther F%SO. Fhe m~ther of a seven vear old. girl
told a Dooomhor'?ﬂﬁ PO]R conrt Fhat when she fomd her davigh

..

ter chnfed‘bntween the Tegs she washed the area withsearbnlic

lotinn, ccojvered it with cold cream and then sent frr the Ann.

+hHr . The girl stntad that ehe hAaAd taken some milk onver to

the accused JTamne EBrrleg at Rassano and he had mgked her in

For the house to get warm. Once she was inside, Frales laid
her on the Tninge and in her own words rubbed "hig old +hinge

on me~ hetbtween mu 1agn A R - s AT Testt o admittal bhigt



the girl was chafed he n@ted that this was ‘a common occur-
rence and even more so 1n female chlldren sufferlng from a
Avaglnal dlscharge. Fuqthermore, Scott was of the oplnlon

that it was 1mp0831ble for a penls to- brulse flesh 60 - Two

months later, a doctor who testlfled in a carnal nowledge'
case stated’that upon examining an eleven yeareold girl he
found the hymen intact, no d;tward signs'of swelling'and no -
attempt at penetration. 'Accerding to his undefstanding4of
the female anatomy, the hymeﬁ;could be broken with an inch
ef penetration.él But. 1t musi be remembered that carnal
knowledge was legally deflned ‘as penefratlnn to the slight-
est degree. Thus. on several OCC&“lOH" the hnurts required
a greater amounf of evldenoe than was logally necessary
Degpi te the fact that there was somewbat dlfferent
meﬁioal avidance giaen by experts in a carngl knowledge rase
heard ~t Mrumheller on July 22, 1020 the aeéused, Sidnev Wil

Tjyame, waea '?‘f’“ﬂi'ua]jv ronvicted, The firet doetar fonqndg 5

girl's i xynal rgans red and the »nlva alightly bret hed

Howévpr,. fhoye wae nie o iderca vf teay ine and vy Blealing.
Db einnely thiie auidaosn A5 0 0 30 et g T ol that!
R RN knowladge bhad oc 1 el A R URE VS NS PR IR R henpr e
with the findings of hie - allearne bat adlced rhat e die
coroasat e iTky diseharey whiecrh he th ugh' migh' he genor
' hyen . Wiy '"1"lii:;1mg wae mwvaminant, e wa fw‘wy;i Foo ke enf
feying . ot "’Y'y A3 ~mgge. Althoovegh 3110 - a rlTeadmd !
net oo ity b e ahay e ov1-°°P*°”\he‘r 2T 1Tt e wag
Fove 20 e oy an 1 was sen*en'"d bolife dere Teon

s

YA L R A I T I N . '

94




~

issue of the Calgary Herald called Wllllams an "1nhuman T
brute" and hlS crime a partlcularly revoltlng one agalnst
-a flve year old glrl 63 One_wonders if the harsh sentence -

r

was meted out not so much for assaultlng the glrl but be-’
cadse the accused had apparently infected a Chlld of tender
years w1th a venereal disease.

In cases of carnal knowledge and attempted.carnal
knowledge of a female under fourteen, the girl was not ex-
pected to raise a 'hue and cry' as was the case in adult
rapes. Abparently it was ot necessary ;ootell ‘someone at
the first reasonable opportunity. Inal90l.-an Abernathy;'
Saskatchewan\girl “finally plucked up codrage" to tell her
father that a man had carnal knowledge w1th her or®several

000351ons.' She had not told her fa+her 1mmed1ately as the

‘man had threatened bher and thus she was afraid to tell her

= an . - . .
parents. On June 14, 1913, a girl rontended that she had
indulged in aevnal intersouree with the aaccnsed at Ensign,
AMbeyta fir woll avar Aa,year bhnt had not tald anyone.65

n a rath=r peculigr case bhefore the Alberta courts,
the girl'~ father waited over three years to lay a complaint
of ecarnal knowlndge. .He had not said anything earlier as he

heped that ence his daughter and +he boy involved were older

Fhoy wonld maryy. Hnwever, since a marriage dld not seem to
he ‘o) thaoming, ha denided to press charges. The facts of
the race were ag follows., On Mareh 25, 1917, three boys,
cme of Fhem heing the accused Oswald Ternes, came to the
g:v"“ hﬂndn whilep hery prrenta were away., Two of the boys

Dol Tt mce wikh bhe giv] atothat time but the aceused

-
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szlidfhe'didfnbt. However, he dld have connectlon w1tb her

in December of the same year.’ The girl went away to a con-

K 4

vent to have a baby whlch was born in September 1918 Two,
years later on September 20 1920 her father lald a com-
plalnt against Ternes. But when he heard that two other

w

bofé'had connection with his daughter, he‘laid a compiaint

agaiﬁst them for carnal knowledge on Mardh 25, 1917. ‘Ail

three years later, the child still did not have a Ffather oi
the girl a husband.
- * By placing carnal knowledge and attempted carwal

knowledge of a female under fourteen wd thin the criminal

law, the system was genuinely trylng to protect young g1r1°

from sexual assanlts. Indeed there was an abhorence to

.wards sex ov1ﬁ%e commi tted aga1nqt girls 6f a tender age.

a

Rut those glr]q who were closer to the age nf fourteen were

for all intents and purposes young adults who n'tar expaor.

ienced rexual relationships without the bhenefi'! f oy eod
neation or birth ~ontrol. TIf she hecame prernast, ane nf
the few rercourse= for the girl's parents wo~ t. ch rge the

male with carnal knowledge. And even jf Preenancy 54 et
occcur, the girl's father dould gain Some "enmir e of g et
hution againat the persn wh hgq Ted hie danghtar Aew e
road tn VY'lin, des reyine hey ehackity ol Jeaparidi-ians 1.
marriage marketahili by °

"mlike xape ard eavral wn rledge of asfemnl IR

oy beaaoay ‘\lh"l‘('h oy REE YIS A | N Y of Ve e ; LN : T 18P
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son and Reputation,' incest was considered an 'Offence .

-againét Morality' in the Criminal Code} iAdcbrding to sécf‘.'

;

N N .- ~

Every parent and child, every brother
and sister, and every grandparent and
grandchild who cohabit or have sexual
intercourse with each other, shall each
of them, 'if aware af the consanguinity, -
be deemed to. have committed incest.

A conviction for incest, an indictable oijnce, earned a max-

fender Ligble to be whipped. - If the judge or court felt that

the female consented to intercourse because of:."restraint,

fear or dureés of the other.party," then the‘judge did no

have to impese any punishment upon the female,®?

-

On April,15, 1890 John‘Thompson,'the Conservative.
Minister of‘Justice,'argued in the Hoﬁse of Coﬁmons thét
bath the malé‘and female should be.puhished in in¢és£ é;ses.
He cited the example of a father and daughter wh6 were liv-
ing together and had several children, to prove hié;point;
Despite threats and romonstranoogrfrom the anthorities. the -
Fwa coritinned to nohabit. Thus ha felt thev hath ahould suf-

68

fer Punishment. As leade' of the Tiberal oppocition, WiT-

frid Taurier tnld the House that he falt femalee ahanld nat
be preseruted in cagses of incest. Tn reapoanse to Thompso
cxampls . Taurier atated that obvienely the

girl must have been debau~hed and de

moralized at an early age. It .ies im

possible to suppnse thisg offence wag

committed xcert on one of tender

vears, "'ho was unable to resist, or

MAawa e o f s ngvity of the .offenecn.
A "

\
AT PP raned Fhat g famala el no b pe 1 %eq

" imum penalty of fourteen years imprisonment with the male of-



to report the case to the authorltles if she knew she was
11able to 1_)1.11'11shment_.69 Thus, the stlpulatlon about the
1ssue of consent in 1ncest casgs would appear to be a com-
promise between the Thompson and Laurler pos1tlon.

The first problem in a charge of incest was'prbof-of
blood relationship. Om February 25, 1908, the accused was
#acqultted by the County Court Judge s Criminal Court at
‘Revelstoke, British Columbia because the only real evwdenrm
of the parent/chlld relatlonshlp was the girl's statement,
Under oath, the girl and other witnesses swore that the nn
cused was her father. However, the hrial iudge ruled tha!
this was.insufficient proof of their blood relationship. ‘Av
appeal of the acquittal uas heard on April 10, 1908 at Van--,.

conuver. At that time, the evidence ~f the girl as to proof

of Y1nod relationship was cone<igered to be inroncglvaive.
70

The acniittal was affirmed.
Some ~f the reasons given for aff roas hating o e
red wdirae hignary o, N rrimq examrle Vv the - ~a o f “hrie Tnn

Majr e nf M vion who wae charged Pt havis s Snterconran 3

hia gjebt 1 '\l?*"['n%-hpy ty bheeom pY cannan b Th Teobapa ye pnns

she E?'\ i m te \“__ Oh;](q =i h "'“}"'.‘,("]H'H'T AT T et ey vive
A

Anfron oy e gty 1 wgg t- by e L ear v 13 AnAg the (\rymplaﬁpk

wne 1najd by hey hwg}w:nd_ “he bl Fhe ¢cant v Ehgt her bhrother

waa tha P et A e had inter norge with by gy e b, hr\;'
mo: o iApse he vy n:*ki.unn”v R EIRN N H\;v'..l‘c-])‘ AT nat know .
i ar v ian ol e T by v b oy vy
Foler 1o e T I A R T ' o gnadl a hean t
A e . 1
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The épcused'pléaded‘not guilty and was acquitted:on April = |
.30, 1909.71 | ‘

! Another;example-iS-provided by the Jean Bééudmytéase
of,Chestermére Lake who was charged by his wife with cohab-

iting Wi;h his daughter from August L to December 23,-1914. .
Reaudry's wife told him that she was hqt_strqngfenéugh.to
have intercbursé with Rim so sﬁe éuggested} in the'pfesende
of thair nineteen year old daughter, that he have ipfer— |

~onree with her. Despite the daughter's protests, the mothgr -

continead her to indulge har father while he agreed onmly if .

hi~ wife =ajd it was alright. Tntercourse occurred about

o

“nna 3 week Tr avoid presmancy, the girl used a syringe

A Y

filled wiph warm water and hdr\fathof-uSed a condom.. Event-
mally. 'he jgaldns wife of Reaudry decided to press charges

“gainet ha hnetand when he refused to stop his ~exual re-

ot h b e with bbb s dnnnhter.7' : _ ;
~

Timilarly  Gesvpe Worslev told a May 1918 sitting

foorhe W adliwing Niaky st Conrt that he had intercouse with
his Tew- ye v old davghter because his wife refused to sleaep
wilth him. He wanted hie dYnghter tn knew what would b~ ex

oot oot her when ghe got married. A when he marpied his
sl ohe wan tatalle dghorant of sueh matters., Originally,

the aecen ~d plaaded not gnilty to the charge and then changed
- :

hie v1e t guilty. Ve waa gentenced *o fhfbe‘years jmprisan.
oy .

eyt Amoan bkl Ja'ey . Another 919‘107) vear old gi rl saiA

‘hat her fothaey had Shnikerynaouyge with her af‘tﬁr he; mo ther

"
had 1>t tham, “n Qcteober 2, 1918 5 v man 1334 a ~onr.

by fay 1\<:ving AL vy e y o Yhe i

Py



tweive year oldudaughter;.‘The wife s?ated that when she re-
turned home in July she found that her hushand had been
éleepihg with the girl. fnvfnct. it was revéaled that the
arcined fathered a child hy a ster daughter in annther rorn
trv She further stoated that ghe Aid nal want to glaep wi'b
her hus%and as fhegre were gorag all nver hise bnady and ahe
did not know what they were. Thus the 2rruged had torned
hie =2'ten ian tp 'heir d'mghher.”’: And on September 17,
1010, "he sacrnead toll a faleary preliminary hearing into n
rharge ~f incegt that he and hi - fiftes. vear old danghfay
had s5:" crt in the aome bad ain ~ che yan 2 h'ah_v_i”

‘ ”nn‘“'%¢1y A oma b1 JO10 pretiminayry doguioy
vt charge of ine b Tlhgtr hie *%p ct;;‘ ianghtay e~ had 137
Thev statad thot he ku&’ inteareoin v; wi'h “hem bl e xoag o

agn . Haw ve' . *the rreused gtatad thot he neﬁer Povantyo b Hhe

gi'ls ard i 'e had h- we derved why Ry had wcited co e

b Cap v [ e ! : N I B e : bve v Lou",": P !
ey by g Vol b [T T Y S A ot '~i."’ R SRS A |8(" e
3 e 1 i ¢ 17 et oo v r\-'\'( ™ ! ) | 10 f i
by gl O B hie « Tate { ' g ' |
\‘nr] oLy I3 ny h ']' 1 ] '
\ i 0 ' v ! ! ¢ { f
! bt ! ' ' by e Vo
‘ ) ' '
[ Vb ' [ ! ! | [ ] y Lo
. t ] N YIS H 1 Pt !
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usuaiiy the fafhér or the husband. Very few women laid b
charges'inﬂeﬁendently, Once fhe‘charge was laid the woran's
character ammediatqu became suspect andrligble to cldse
seratiny., Tt was Her prior moral and sexual behaviour that
was At issue and not the behaviour of the accused at the
time of the aggault. Furthermore, in the majofity of the
rape and carnsl knowledge cases rerorted, the_girl knew the
accused either threcugh her rarents, domosfio servicg, chureh
érmm'* o aa hired honde on the fv'ar*m. This prior ﬂv("Iv‘J‘ai.h
Fance nf the accnsed by '"he girl led to insinmatione that
tha cjr ! ha'!' Jed him on.  ApAd ﬁt Fimea, rcages of incect Werm
see At M dinaritakla eoctegquence o f tharae being "mly one
et He 'he hevea .

Al thangh the 1aw ~tipulated that a eanvi~tion for
vane o egreal D nnw!edge farfied a maximum penal bty of lifﬁ
Prpa feeant oy e Asnth gentences and fourteen vears forv

v T ew s e ted man reacivad the maximym provision., Tn

impoacible to ase any asctencing prattern emerging

“hoWest v anadg foom VRQ0 to 1070, T examr'la, in Britieh
T L ARG AN S AE, S AR A RO RIS tacge’ Iy g feo
m 1 [ oy o L2 I R A N A BPENPANN VoA oo the ("“'f";iC“
: Y , .

a o oo e amopn f rhyrienl farne vnamd to per
oo, i o b e an b e s baeay fmpe bank 3,
(AN LA teyae Ve The - RN e ] i f mey oy wae ’-“’_"T'(‘:l:‘-(‘"
i~ =t e wher o e e yey A ‘N\v\”""“nrﬂly S RN R Y R

B SN 1 Y- L A | . ‘ "'"‘TI.V4 eyt o ae 'O\rio" fn7 L‘-]T’-

T [ ’ . - - o il

from oa fin to a fe monthe.
.

N Ty e vves ,u\h\']ir\fof“
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of carnal knowledge or .attempted carnal knowledge of a girl ‘
under fourteén were,élSéLSubjeét'td a wide variety of punish
ment, For example, 3 mérm found guilty of ecarnally knowing =
six yeafmg?g%gfrr in Auguet 1210 wag fined $25.00 plus anor!
éogfg by ~ British Tolnumbhia “nurf.ﬂ] AN feow yeare ear]ior n
Vaneovver Faliece Com t judge hﬂd gentenced a man teo twenty

threre marthe in 3ail and one himAdy-d ard gixty lashes for

the =~nme ~ffenere. ’ And sentencaers far iv\q’es*""hc]n'?@d a

year. three, fiv: ani eeven veave impr ieonm ot with = atif!
. a3 . .
Apge nf ‘he lach Tnn on e Pt Fyonmlar g o o foyty e

vear ol man wae rovtooaed booacy v anr e Pmp faanme nboAand
q,.,wn”p'v five laacheg hy Fla [*i'\p:-,‘ Pearelry p’i»-',‘r\np‘- oA 3
8' ]9()1; for a conviection of innect. Pt Vi agai_n' Ploe ey o
Fom e i@ 3 ik rrevogatirg of ver oy oo Fhe pr’»‘?O""' v had

N
N

f hieo Jaahea teni"tad an Vn: npy 77 1O0R

oo

'he nygilahle Infey abti o indieatee th bowar oo Q!

veor oo mindla wer s oAt foomane T sawpal e qal be faran ot s
e e qnainten eg, ot T et g bt e . Tor 0 -
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of rape was highly‘unlikely. Sexuai awareness of young -
teenage girls wasfnot condoned by the law or by'the parents
who presesed chargéé‘against the male for 'wronging' their
danghters, The réality'of the system was that the girl was
as guiity,‘ierhaps more so, for losing her virginity as was
Pl Derpetrgtor“nf the offence.

The fart that very few women laid independenf charges
~f haeing sexually aésaulfed reveals a lack of sexual autonomy
na does the conrt’ e handling of all cases brought -before them.
rroconfqprinng as to acrceptable and unacceptable behaviow
for women greatly influenced the handling of sex cases by
fha ~riminal justics system in late Victorian and Edwardian
Wegstern Canada. For the moast part, thé brimary concerns in
sexual asesault cazes, whether expliecitly stated or imﬁlied.
were fhe icgﬁq of econgent, display of resistance, the amount
nf forss uged, fime elapsed hetween the offence and the com
plairt. fhé woman'a ehry ceber snd corrnborative evid n-e.

Ry :n'\an couplled w0 Toepn el Epmapi b, Tror a “hay -~

] “"“Jﬁe] O Lt \ H . P |
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. J°Tbid., File #1421, Case: R. v. J. Bowie (1918),
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*induce her period hut she ‘wags pregnant,

5O"Héinous‘c_rimé".'_'"'-R‘egina'Léader. 7 October 1897, p. 1.

: . 51"Annu,al Report of Superintendent Moffatt, A Division
Maple Creek for the year ending 1897," in "Annual Report of
the Commissioner of the North West Mounted Police for year
ending 1897," Canada, Sessional Papers, Vol. XXXII (1898),
Paper 15, p. 87. ,éié_ :

525cR, Criminal- (Wetaskiwin), File #6L4a, Case¢: R, v.
P. Chartier (1913), carnal knowkedge. The girl testified
that the arcused offered her $5.00 if she would not tel]
anyone. > :

Ibid., (Calgary), File #334, Case: R. v. J. Mcloes
(1°14), carnal knowledge of girl under 14.
, S%Ibid,,'Files #580 and #596, Caée: R. v. J: Dora
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1bid., Tile #7°03. face: P, v. MelNary (1913), car
3! '

nal knowledge .’

FIbid., File #508, tamar b L. 0 noen (10140
1al kwnwlndgg 0f girl rmder 0 :
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' 6OIBid.,~File #802, Case: R. V., J..Eccles (1918),.'
attempted carnal knowledge, ¢ ‘ ' . ‘
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Ibid., File #81L4, Case: R. v. F. Dours (1919),
carnal knowledge.

521v14., File #950, R. v. S. Williams (1920), car-

nal knowledge.
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‘Beaudry (1914), cohabit with his dagghter.

73DCR Criminal (Wetaskiwin), File #1004, Case: R:
v. G. Worsley (1918), incest. The accused stated: "My wife
did not want me to sleep with her or have conne0+10n with’
her so that is the reason I bothered the girl.

7L"Ibld , File #llll, Case: R. wv. G. Rrown (191R),

incest.

75Ibid., File #1016, Case: R. v. 0. Salhen (1918).
incest. . : oo

-76$CR Criminal (Calgarv) Filn #9274, Case: P.
Murray (1919), incest.
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prisonment by Judge Stoway at MNew Westminster: PARC, At-
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6 (November 1910 - May 1914), n. p: On October 6, 1917,
John Tierney was sentenced by Judge Gregory at Victoria tn»
four years with hard labour: Ibid., Vok. 7 (.Tune 1914
October 1917), p. 113. On NOVOmbeY 2iv, 1914, a man was
sentenced to ten years by Judge Morrison at New Westminster:
Ibid.. Vol. 6 (Movember 1910 - May 1914). p. 240. On Oc-
tober 22, 1907, Fritz Flum war gentenced to fifteen vears
and twenty-fi-e laches at the Vi~storia Penitentiary: Ibid.,
Nanaimo Gaol, Ligh of Friscners. Vol. 1 (November 18073 -

February 1911), p. 104. A life ~entenco for the vape of a
sixteen year 0ld girl was handed out by Judge Irving at the
October 23, 1090A, git*i~~ hy the Acrgize Court at New West-
minster. P. v. Spuz v P Law Popartsg, Vol. 17 (10nhe

\
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80 )
PABC Atterney Senecral Papers, Tnepector of Ganle
Now Westminster Ganl, Pebturn »f Prisoneres confined in llew

Westminster Gaol, Vnl. I (Tanuary 189 September 1895),
See also the varions ras-s contained in.SCR7®@riminal (a1
gary and Wetaskiwin) and 1" (0wt and Wetackiwin) .
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1902), p. 54,

82"Criﬁipal Statisties for the yeéar ended September
30, 1904,",anaday Sessional Papers, Vol. XXXIX (1905),
Paper 17, p. 274. ' S

83In his report for the year ending 1901, Superin- .
tendent J. Howe of the Mounted Police, Macleod Division, ‘
~wrote: The case of incest wherein no conviction was obtained, - -
Richargd Vadnaes of Boundary Creek was arrested on information -
given by his wife and committed to trial by the Justice of
the Peace at Cardston. He was brought before the judge at
the March assizes, where the Crown prosecutors entered a
nolle prosequi. “Repprt of Superintendent J. Howe, Com-
manding D Division for the year ending 1901," in "The An-
nual Report of the Commissicher of the North West Mounted
Police for the year ending 1901 .~ Canada, Sessional Papers,
Vol. XXVI (1902), Paper 28, p. 41. On July 21, 1904, a man
was arrested at Moose Jaw for incest committed on his thir-
teen-year old daughter. He was found guilty by a judge and
Jury . and sentenced to five years imrrisonment in the same
penitentiary, "Report nf Inspector 1. Wilson, Commanding
Officer Regina District for the year ending 1904," in "The
Annual Report of the Commissioner of the North West Mounted
Police for the year ending 1904, Canada, Sessiondl Papers,
Vol. XXXTV (1905) Faper 2§, P. 7). See also PARC, Attor-
ney General FPapers, Inspector of Ganls, Nanaimo Gaol, Recor?
of Fris~ners, Vol. 1 (November 1893 - February 1911); Samn~’
Wallace, age 39, miner, Assizes court, 10 October 1900, 7
years impriscnment and DGR, Crimiral (Wetaskiwin), File
#1032, Case: T. . M. Dingres (191 8) . {nacmt, Mhyea vears
impr S eonmen

. 8u"Crimina1 Statistics for the yesar ended Septembe:
30, 1908," Canada, Sessional Papers, Vol. XLITI (1909)
Parer 17, p. 306. Tn another case, a man was gentenced
o eiv years imeriscnment on July 8, 1899 by the Aseizes
¢ourt at 'Nelson. Rritigh Columbia for an attempt to com.
mit incest, a4 wag releared On aNirket of leave on Jap

' -

'y . st il Ty oy et

uary 30, 1903 “riminal Sfatigtics for the year endeq
Septembher 30, 1903, Cavpga, Sessional _Papers, Vol. XYXVIT
(100M), Paper 17, n. p. A sixty-year old man who had hoon
sentenced to fiye year g imprisonrent for incest by the
Surreme “owr b at Regina. Sackotchewar ~n July 29, 1004 was
released on » tigkel of 1 ar - g e 1y April 1907. “cyim.
inal St tistiocs for the SRR crtanit v 30, 1907,
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INDRORNT ASSAUTTS ON FEMALRS

Prior to 189Q’the affan ~ ~f indecent agmault an a
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"an assault made in pursuante of an attempt to commit a

gra'ver‘offence;"3

T,
Y

With codification of the Canadiar crimina’ law in

1892, the offence of indecent assault on a female was re-
clascified and placed under the "Assaul ts” catagn i, An
cer Ttohg "o geection 259 of the Code, everyhne was

guilty of an indictable offence and

liable to two years imprisonment, and

to be whipped, who,  ~indecently assaults

any female; or does anything to any fe- P

male by her consent which but for such '

consent would be an indecent assault, if

such conset is obtained by fals~ anc

fraudulent representa'ions as F" the

natur e md qualityv of the aet,”
Theon 300 1Q07 £} » CTy3dmingl Made Amenimen® Act gdde ! n
froorthvey b anatl gy ¢ inelnade gy whe aggna] ted nY
Poaat hia wifa v any Sithar fomal e "Thaa By 1920 aneh
Fhive w an wife heating, concencnal gexual ante with chi!

dror foarcihle nets with ehildren; foreihle sexual acts

i femalea aver fourte n enve o' ige., fraudulent sey
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nineteenth and early twentieth century. As a result, many
of the same concerns deéif with in charges af rape, carnal
knowledge of a gi'l under fenrteer and ineceat (sieh me econ
fent, reciatanne, N\mp:l.":oinf g'vap nt the fiy -l recgonahle
cprervtani bty and ey vy aboygbive VAo Y esra glan A apeve e o
Ty o of ipdecent asaswml o
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p;Bved to Be unsuccessful he proceeded to choke her.9 But

did Van receive this sentence for attempting to kiés.thé' -

girl whieh Thompson had said was ﬁbt an indecent assault,

°~r wa< the one year term meted out for'choking the girl,

-~ -

whish also did not congtitute an indecent assault?
A few years later, John Fotrsyth was charged with in-
decently assaulting a female ?zﬁed Hazel TLand. At the pres

liminary herring held on May 15;*1912 in Calgary into the
% ,

~hareoe, the girl alleged that Farsyth had lain on top of her,

‘hen put a 1ittle hoy nn tmﬁ nf her and had taken down their
1c

mderygermwentg,

/

And what F. Fitzpatrick 3id to a female at .
Yalenn, @ Jhey ka o0 September 13, 1971? was eclaggified ag an

inedeorn® aaceanl t Suppoasaoily he had put higs hand under a

i

mav'e - dathing and tri d to rineh her while they were in

. L i . . 2
y In]}\]) r-lg ‘o . Hhv-)’\ l\,quF_, waa r\}\q‘r‘ged Wlth an '1'ndp_cen't

coranl it oY a ten y*ﬂv ]d gir] ﬁf Covgine. Alberta when he

T

%

Pk i "and ander her droca opy Arrvi TR O101 %, Two yp}grs
] mboy | Il I LR 1 p'li'] hy the name o f F‘r]i'f'h Carr t‘n‘ld an
Albes te iy b et AV fred Ovr had Fouched hér on bie Tagy " C

éxppscd bimgs3f and then gave her a nickel. 0Orr was charged

5
- - .
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a form of indecent assault. On'Adgust 29, 1916 John Neher,
the f@fher of nine year‘oid‘Ella‘Neher} laid a complainf
égainst‘Frank Hali, a farmer near Carbon, Alberté.for in-
decéntly assaulting his déughtér 2 few days earljer. The
girl stated that gthe accused had tried t6 assault her ana
her sister at their home while thrir parentsa were away .

When asked to describe the nature of the ageanlt, EBlla told
the Oectrher 26, 1914 preliminary inquirv that Ehn acraad
had not touerhed =ny other part of he' bhadv except hor ahanl
“der when he 1a3i4 her an the grommd. Fvideontly, the preajiin:
magistrate, . H. ¥ing believed that thie astion coree b b b A
an iﬁﬂphonr asaanlt because the raeusged tag haund nver foyp
trial on January 15, 1917 before Jug*isc “illiam jmmona ol

o
the S''premn Conrt of Ameyha_] A3 P on i laory faahjonp.

damee Ferd ehayrged Joeeph lapier with dindacsdly ceann] Fing

the ten vear nld Aonghter nf the ”“mpjn?nﬂn‘ gy Yingmaa?

!

Alheyta on May 18: 1910, T o girl £o'4 her frther that
L.apier hoad 1aid hia hand v the lowory rart f havy ﬂbdﬁ“bnj

P
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w1th unlawfully enterlng the house of G Taylor at Drumhel—
.ler, Alberta on May 18, 1917 with the 1ntent of- commlttlng
an indecent assault on Taylor's w1fe. Taylor‘dld natjlay
a onmplalnf against D;merle untll July 9 of the same year.
The faO*s of tho cagé reveal that the accused broke into
the Taylor house and the woman 6nly realized it when the
accused confronted har. The accuééd did not touch her; but
Ta"1ov assumed that Domefie had entered the house intending
Fo ~ommit an jndecent agsault. And pérhapé his fears were
well founded as thé‘fo]]owing restimony would suggest. Tay-
Trr's wife told the econrt &ﬁat for a périod of time, Jong
hafire the bran--in. ahe had k*\;wm' the a.on\i.qed in.tim‘a’r,'e].y
and had beoome rregnant by hgm. As a result, she had an
ahorfwnn and gince that opnraf1on had not had sexual re-‘
lTatione with Domor1e. Supposadly. the baby she was carr\
ing ' the Fime-when the hnmpla1nf was fade was her~hus~

Ane ther ﬁdﬁ e wagvheéﬂd hy.Po]iéq Magigtrate
fandere at Galgary in the Gmmer ~f 1920, Twn mwen, ulec
Levifie ~pid fw”lie Blank. were l»ripiwﬁwl]y charged i th com-

h\?f""ji‘\;:r fal} i ? ent o geomanl b oo g bwese by :&\g‘ 213w man nampe !

ey vy Yyl 1 Y ey Any 23343000000 [ R R R RE R T | "«‘}vay\ thvm o
e arpeay s U bafor s WY igm Timmonr N the Ty Y e (‘ryay b
Ml e Sayp kembary 27, 1020, The carand ~harvrge clatwe

cAd fhat o they W0 frandulently got fthe waman 'to indacent]y
T T N N I S 1 ' cromed dhat Susan wanted tn hae an nepye e
LR RN a I+ BN T iyine and Nlant anid there wag a dietire’ pae

R B L I N L "cvﬂ Fohay g oy b b vy
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physical attributes were favdurable,.'So, they told her to
remove all her clothes except her undergarments and they
took her measurements. No attempt to sekually aqsault her
was made. Subsequent?y both men were fournd not gu1lty of
1ndeoently assaulting the woman but were guilty of the sec-
ond charge._l8

Despite thie apparently wide range of ponssible-def -
initions for the offence, the‘majnrity of those actions
classified as indecent agsanlte on females were consjidered
As rreludes tq intefcnurse and were judged accordingly. And
the nolice were informed end a Crnstable was put on the Caee.
In one particular instance a CoiVetabie received informaficon
from a stafion agent at POOhrénp that A man whe hid asean) Fe43
a girl wae in the area, The Constahle captured Jensen, wha
proceeded tn esrape cus%ody and Qac Fhen reraptured at
Gleichen., When committed to trial the charges inerlnded rape,

‘ . _ : 10 .
attemptad rape and ceaaping lawful eneatady Mo mention wae

maie f the, all ng’i indPl"f?H*‘ ageanl by m}wx;iq”q]y it waas mnnyny

ed ir fhe attemr'ed vape charen. A Deeacher 12,1007 Sanea.
A
waa “omumd enilEy A f o all o bl om EYOIRERINS e rmer e ey s
fi VAT e impo d e mens ' gyl "/'"p\f"\,' "Aashe e faay Yares nne yea:
')4\

t

oAt tamptad pape and throee noanblhe £ ceraping et

T») anpthay  in e, Moyt T '..),o.:t(\“ S Pa g Tadd -
B ¢ Frj ook Qgﬂ;’\"' L 1 T."tnr? ﬂ]]*"/"l'\g Fhhmt T A o A Pamy b ad
' coape oprdnatbton o danghtar o Ser tawbey 10, 101",‘, The e i

man fesfified that the anonsed ha'l oo b e hages while
hoy “athoe e away el aaked he by oetoa g Wiy ' hisy e

"o BT R R SEPTO B RPN P ey e L A T IO
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hand hpfher underclothes She also stated he- offered ‘her. -
money but when she refused he left. Bearlng'ln mlnd that
- such actlons were more in tune w1th a charge of 1ndecent
assault the court. stlll acted upon the orlg;nal charge of
an attempt to rape. The accused denied the action. ‘Event-

nally, the Crown entered a Stay'of Prdceedings on Decemberc

17, 1917.2l 'Bnt the crux of the matter 1s that it was virt-.

ually impossible to‘prove legally'anlattempt to rape when
the accused is said to have merely placed his hand under
the woman'sg underclothlng

" Althongh indecent assault on a female and attempted
rabe were classified as separate offences under the Criminal
Code, people continued to be charged with indecent assault

2r assault with intent to rape. Onfﬁecember 19, 1901 a

fwenty-seven year old man in Regina was sentenced to one

119

year imprisonment and a fine or in default of payment an ex-

tra six months for an. assaul t w1th 1ntent to commit rape.22
Navid Shaw was found guilty of such a charge in Tune 1912 in-
Ranff, Alherta. Ag a result.,he received three months with
hard labour to be served at the Pethhridge'Provincial Jail.

Furtharmore, several af the inderent assaul t cdses read like

23

races of yape, attempted rape, carnal knowledge or attempted »

carnal knowledge of a girl fourteen years of age. And this
was not the sele result of the charge being reduced"to the

lesser offence of 1ndecent assault on a’ female because the

';-..

latter formed the ba81s of many orlglnal charges and were

. - . & B -

'processed through the Justlce system 1n such terms

The courts often seemed to expectasome phy81cal ev1-i
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S
dence of penetratlon as’ proof that an: lndecent assault had

actually taken place ' On Aprll 16 1913 a complalnt was -

lald agalnst Mike- Tustanowskl who had allegedly commltted an_f

-?: 1ndecent assault‘on ‘a; female two days earller at Canmore,-Al—A;hf
berta. \The girl” told the prellmlnary lnqulry that the ac—
'téuséd hﬁd-ﬁdliéd up her dress and,attempted to have 1nter-3:_vg'
course'wihh‘héf. The doctor who examlned the glrl‘at the

Canmore hospltal told the Court that he had pald partlcular

R C e o o he

attentlon -to the girl s sex organs and checked for SpeCiflc O I

‘ph&81cal ev1dence of an attack, He noted that he had found R
no 1nf]ammat10n, no 1nferna1 1nJur1es, rno blood clots and

the hymen was intact. Thus he concluded, "In myroplnlon.h - div
- there could possibly have been no sexual intercourse at any-

time taken place on the part 6f the girl.". For his pért;‘

the accused did not know what had' happened as he was so drunk

he did not regain his senses uhtil nine o'clock the following

. 24
morming.

In a somewhat eimilar case, Rébert Whillams appeared
before G, Sanders at a Calgary Police Couht éitfihg or Marah 1
20, ld]M on a charge of indecént agsault on a yvonng girl. .
Using her own word=, the four and a half yeér 0ld gir) *gld
her mother that the acousea had “"put his fﬁhgnh'thfongh hey .’
When she examino& her daughter., the mofher fﬁund her ohafed
S0 Qhe applled a bﬂransh a01d solutlon to The»affécted arezs
Hoprer, the exaﬁinlng doctor told‘fhe court that He~ could v?i‘ﬁ’,'%
,Lflnd no évrdence to quggest that an” aSSault bhad- taken plaoe.?5;
And a March 31 192] 51tt1ng of a Court of Appeal at Van-'"“ﬁl'g-fhff“

a2

| couver nbvlousﬁy dld not belleve what happened t0'Ja. weman
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v

’on,Octoﬁer 13, 1920 was indecent assault. Statlng that there

- was "no. real ev1dence of any phy31cal assault" or any evi-

dence to suggest that what had happened was 1ndecent in its

"nature. they allowed the appeal and quashed the conv1ctlon.26

A_Ev1dently some degree of phys1cal ev1dence was des1red to

prove indeécent assault

There were also a number of occasions where the more

“{serious charge of rape, attempted rape, carnal knowledge,,at-

Py

“tempted carnal knowledge or - 1ncest was" reduced “to- ‘the Lesser o

A

:tnoffence of 1ndecent assault on a female.' On December ll.

) l9ll for example, Chrlstlan Torguson appeared before Calgary )

-_Pollce Maglstrate G. Sanders on a charge of carnal knowledge

of a female ynder fourteen years of age. When Sariders com—

mitted the accused to stand trial_he noted that he had for-

gotten'to-change-the charge to read indecent assault. De—‘

- splte thls statement Torguson was not charged: w1th 1ndecent

)
assault but was trled for attemptlng to have carnal know-‘

ledge. And on Pebruary-22 1912, the accused was found

gullty of. that offence and sentenced to elghteen months im-

prlsonment with hard labqur 1n addition to twenty lashes. 27

¥

In this partleular .case, the charge should have been reduced

~to 1ndecent assault but the trial judge chose to 1gnore the

H~mag;strate S recommendatlon and the accused was convicted of

La more Serious offence

~

‘Two years‘later. On. July 23, l9lj,lJohn Cameron wasg

-oharged with repeatedly trvlng to rape hlS flfteen year old

daughter*af Okotokﬁt #lberta: durlng Jthe month of July Upon J‘_.tf-

examinlng the glrl One doctor found evldence oﬂ@n ruptured



~- o evercertaid: eecflons ‘0T the ﬁanada Ev1dence Act_and. tha
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o R "‘ .
~ hymen and’ concluded that the only way - that thls could have _'
.happened was through "the 1nsertlon of some forelgn body"*
1nto mheAvaglna He hypothe81zedxthat such an occurrence
could- have come from the 1nsertlon of a flnger A second
‘doctor concurred with thls oplnlon When the accused appear~

ed before Wllllam Walsh of the Supreme Court of !ﬁberta the S

charge had been changed to indecent assault, Subsequently,,'

v e g e o

L. . e L e e L el
O T Pt ) D

Cameron wasofound not,gu;lty;zg T -
'iﬁ'a eimilarvmanner, a duly i9 ‘1915 charge of car—'
"mal knowledgé of.-a- female under fourteen was amended to an
.1ndecent assault charge | Supposedly, the accused Thomas
mFalrburn had 1ndecently assaulted the- glrl by fhrow1ng her
,on the ground pulllng up Ker crothee and gettlng on top of :
her. 29 And on January 15, 1917 a charge of 1nceet 1a1d a-

gainst John Goodman was withdrawn and replaced with an in-

decent assault charge.Bo Perhape by reducing tho charge to

v F

a lesser offence. lt wae hoped thdt fhe ‘numbex Of conv1criOns“
would increase. Qu1TP poesxblv. the Judges and/or 1ur1es iﬂ'f‘ff"“,-?“
were-more'inclined to conv1ct.1f the charge was indecent as;'

sault rather than rape, carnal knowlaedge ~» iinecect, al] .af

which carried heavier peralties. I'n frct, in one 1010 gqge
in Western Canada, a man wns frung not quilty “f inderently
assaulting_a four vear old girl hat mae gui]ty'cf comm s ao
sault.BJ |

Since several of the indecent assault cases involved \ :
_young girls, the courts encountered the problem of recejving l

the eviderice af a girl. of. fender years not under oath. How-
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Crlmlnal Code could be used to help allev1ate such a smt-»f-' "ft
'2 uation when it presented Ltself Sectlon 2% of- the orlglnale SRS
Canada Ev1dence Act (1892 93) stated that in any legal pro-
.ceedlng where the court ﬁelt that the Chlld "dig not under—g:~
stand the nature of the oath, the ev1dence could be recelved
if he or she was sufflclently 1ntelllgent and understood the'

need of telling the truth ] A person could not be- conv1cted ,

- of .a crlme on*thls ev1dence alone and. such ev1dence had to .o

be oorroborated hy some ather material ev1dence.?2‘ Sectlon

-

685 of %he 1892 Code merely cqnflrmed~that this. partlcular

sect1on of the Canada Evidence Act was. applicable to cases
of carnal'knowledge.'attempted carnal,knowledge and indecent’
assault,en a-fenale.Bj, And in.a few instances, the question
of reeeiuing the unsworn testimony of .a girl of tender years"
and the problem of sufficient corroboratlve evidence was
used by defence lawyers when they appealed thelr cllents
/cohv1ctkon for 1ndeoent'assault | S -

R One case whtoh 111ustrates thls very well 1s the
1912 Whlstnant case Jn Alberta. After thsfhant had been
found guilty Of“lndeCthly assaulting a twéTQQ year old girl,
qﬁéerian were ?qismd as tn whether there was enmngh emrtﬂb—
orative evldanno as requ1red by sectlon 685, now known as "

section 1003 of the.Code, to warrant conv1ctnon The facts

- of the case 1ndlcate that the only ev1denne dlrectly related

"~ to the offence was glven by the twelve year old - comp]alnant'
and her nine year old 81ster Both thelr statements were
admltted w1thout the admlnlstratlon of the ‘oath. Counsel

~.for the .defence iargued that the evidence of the younger sis.
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ter did not constltute the necessary corroboratlon. 1How—f

B - . % o
e LI T T oy P .

ever~'the appeal d1v131onnof the Supreme Court of Alberta

;,‘ruled that there’was enough other materlal ev1dence to sus-

'-taln”the conv1ct10n; A nelghbour testlfled under oath that

- -

the twelve year nld had comé to the house and told about the
offence. Furthermore, a man who was with the nelghbour told

the court that he heard the accuepd say "T won't do 1t agaln.

e

o RS

Tt was felt that such a statement oontalned an implied admis-

sion of gnilt. Consequently Whigtnant's caonviction was af

o tal
firmed hy the -gourt oF

‘

A similar set of circumstances came to the fore in
a September 1913 trial conducted'by Judge Swansgoh .at the

County Cour t Judges' Criminal Court held at Kamloops, Rrit.

ish Columbia. The accused, Malnulty was charged with hav-

- .
.

ing indecently assaulfed a fomr and a half year »ld girl an
August 3, 1913 at Merritt, At the trial without a jury. the

jndge admitted -as evidence the unsworn testimony nf khe girl

Q.

and Rer friend aged =even who had besn with tha former Ahen
the offence was allegedly crmmitted. Alrboangh the indege
fel t the?e ﬁaevieenftieient saryaberation 'a warrant a con-
vvietion for indecent aceanlt, he 410 think there was onongh
avidence to find the ar~nsed gnilty Af common asganlt, T™he
conviction was appealed. TIntereatingly., both the proseru-
. '
tien and the defence referred tn the Whistnan® case to sup-
port their respective arguments. 'Gounsel‘for the accenger
felt that the MaTrulty cnee rested colely i Hie meworn
testimony of two young children, whereas the Whihfnant raae

and twa others had seme other maherial r~vidence, The Frow



vae and the conv1ct10n was dverturned 35 R S A

\‘v

. stdtéd that the Whistnant case-did not apply in this ire

w

:stance -as the conv1ct1an had “been for common- assault not

1ndecent assault. He concluded: "In all cases; except in-
(%

decent assault, the unsWorn evidence of one child is suf-

flclenf to corroboraro the unsworn testlmony of another

: chlld ' The appeal case was heard on January 7y 1914 at.

EE S . . u

Vwotorla. B. C. Slnoe the accused had been acQultted of

indecent assaul t, then sectlon 1003 was not at issue. The

hasic question to be answered by the appeal court was wheth-

-

A

eY the unsworn.evidence of one child could be corrqoborated
by the nneworn testimony of another child within the context

Qf.the Canada Evidence Act. The court's response was nega—

-

Judge qwansnn encounfered a similar problem in a

F)

case tried by him on chober 14, 1913 at Kamloops. At that

.rsme he found -the . ‘acoused . Mcleney gullty of rndecently as-

saukting a slx year old g1rJ Ohce agaln, the question as

-to whéther there wasg sufflclenf corrnberat1on under sectlon

1003 of the Pode ‘Q.WQYTBH* a conv1ff1cn fdr 1ndecent as—
saulv'il' waa rainad T oanamy we ndey ofi. if the convietion should
have heéan far gommon asganl t . The appeal of his judgement
was heard on Janhery A, 1914 by Macdonald, Trvierg. Mar!'in,
Galligher éﬁa MOPhi]]iDS of the R: C; Conryt of Arpeal . Ty

ing noted that +he rage against McGivney rested an the un-

. SWOrn testimany of the ‘six year d]%“which WAR AnrFabara bed

by the evidence of another child. Although he caneeded that
there was giffiniont praas Fat tha accanli bansk placs, he

wonder~d 17 thorae wgeae enangh garrohoyation tee Amy 13wt the

125
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accused. In his words, "Pro6f of the offehce is one thirg,
‘identity of the offender is or may be quite a different
Nthiﬁg," Martin mentioned that the accused’'s wife admifted
that the Ehild and her husband were in the bedrnom the after.
noon of the alleged offence. Such evidence, 'e felt, cnr
ﬁiborated the unsworn testimony of the eirl, A4 finally,
Galligher n ted Frhat this evidence, in additiorn t~ medical,
evilence as te » diseage con'vacted hv the girl =t the tim.
tﬂm ;ffonce A ar i3 ke ) nua anenyy - A meognffi Toan' an
rehoration. Aev a vy V0 ) Appeal e 0 je o G,
vieki o guaetained
The rcourts also ovyreted sn e degree of carrab v
ative evideriva ii kac & 0F iNTesent nacanl o aemmi fred g -
gainst adnlt femnles Tn May 1898, Themas Hiservy. the Tow
Inspectnar. fop Regiﬂm. wnaQ f“\gfgnd with 1 7anently agean] t..
ing the 'f.‘ﬁmpjlainmrt'f! wife of one month Higqeny atalei

that he had gone tn the (“f‘m’p’ﬂinf\nf""':, h nee "o aevyve a e

tice and found the vife home ale o, He ig- Tajired th
he wasg In the boue  foa ¢ nn bay oo T x L A
stated that he had e 0 Uag by 1 e P Db
§
}
| d
prear ey by terrard et a0 ‘ - e b
I B N L T A R Y AR S T A N O T A
LI R T R TES SR R LU S PR EUAS PR BRAREERL N IR W
bad '
l\“‘__!..‘ Fev  crry et b ‘_'(.,”‘.\,.gﬁ } o o N [T E B
r\"-‘nr\"{\ | T S S RN R IR ‘ I ' !
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- McGivney qasé feveals,a conecern as to when and how the cqm—:
plaint of tﬁe'dffénce was‘made. Usually in cases of inéecent\
assault, the complaint was 1aid one to two davs after fthe al
leged 6Ffence,. Howar er in the Meiyney case, the oomplaiﬁf
was not given until riearly two weeks after the offen—e had
ceeorred. When 'he grandmother had been hathing the girl

she Nobkjced grme i flammatinn and di =charge and asked if ghe

Wad hnr bt heraalf The 2314 @ai!) na and madte n» mentio: nf
fhe acanmlt at t'iat time N tay hevy father wag tal Y o f hey
cand i fion, a dne 'y sAamie b aramin the child and - ¢ daye

Intar aghe m-da a3 sta'cmen' to heo = anidmnther. Ak the tyia],
T had adlmi e Fhile alabtemer' oaa e idenece of applaint

'n(i,r;gh Mery Biny of  bhye apre | Ay F Wag Af the r\pininn
'habk "hHe mrarplaint v oa vk 'i'n on ot the f\,TSt' .*‘307]9“19 comn

ooy By b "he 'y 1 v 114 hatr ~ 1 acp ndad s her grand

”""th"“’ e n at? ;-l\ by o Bver W ot he' h]{t s})p di(? Yy

-

He
falt it wos dargeror o e admit A aeidance, and a’ the ngh
oo bl e e e S ime “elnyva 11 he main
feor b T ey by et ad hot  'he - vt 1 e ﬁ() Aqf

>

foor oo by Vhie A, ! noadnl by L O A N LR M?rv'
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of th;is child it must be regarded in a very different light."”
Eviden#ly, thé youth'of”the child was to be 'aken into con-
sideraflion when judginé the first ressonable 'V‘r""v"é"wr\ity of
camplaint in a case of indecent asgsault. | |
.;.Unfort‘mately, suchna_,,‘l'uxury was not afforded te in-
decent assanlt cases inv.olving adu]f Femnlag. Despite anv
extertuating r~ircumstances, womer w 1= expe-ted to rvaiee =~
"hue and cry' ‘mmediately Th= R © Thin Cheng case »f
1020 ger-es ge a ¢cad illugtra'iv thie phansmenon, 0On
Moveamhey 2, 1070, Twpza Taraka '3jd a ocoanplaint goggine! Chi-
M ng fecr 1 aca ] Aaaganl i the comp oAt e wife OK
Netabay 13, 1020 a0 Var con ey .h,e gecnsed aac foonna gujlt}'

oy oo r‘.\] Ve "\ﬁ;q'l e gy 1 f‘i”“"i 1@'100.(-\/?\ % 1 ,1n~f'ault O-f‘

ray e nb ooy meanbh impe G qpimen My e AR toatifind
thao " whild nehjne o B AL B R T ' ooy o N
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heard on March 31, 1921 at_Vancouver.

Once again, the defence lawyer argued that Nrs.

%%Tanafé‘di&*nétfmake a complaint at the first reasonable

P

.opportunity. Th® a#sault~hasallegedly occurred at work

" re¥ween nirie’ands ten o'clock in the morning, yet she did

w

not g~ home until after two o'clock in the afternoon. Thus

there was ample time and opportunity for Héf~fo‘tell her &m-

plover.

Coungel for the Crown nnted

that the offence had

neem rad fouy miles awayv from her residence and she told

heo

cpenificn]ly
Yience

~ miatakn~,

hughand

agennl t

Aol dTenen

T
Yoo

s

byre

t‘(‘,-)\’\‘ptl :f’ o

immadiately upan hia arj

with thig jeano, 'tvlg-

~f the huebkhand echonld oot hhave been adml tted.

conpl-d "ith the

1ed him tn econelndes thnt

val home. DNealing

MrPhillire stated the

Sueh

Trenvabqyyone gurrr‘undj’ﬂg the

ther» was insufficient

woanppo ot oa eonvietion, The two other j\)dges
1 eTmilay piniona and ae a2 ragult the ernvicthion
;30 e 3 . . ,
b Freidanttly, 31 < weman 413 not tell eomp-
! Vs e andl it Jmme Tiabtaly oy o mabtery chat Fha oy
ot Vhvenr b ‘ R O L = B o hermry myereemen Vb1
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One Member of Parliament, Mr. Campbell, argued that if the
court decided to deal leniently with a boy~who‘héd committed
an indeéent assault on a female, then a flogging was better

than g long term of confinement. However, after heated de-

. - - * o . . .
. v Al Ly » P - -

bates in the House of éomﬁkés as fo Ffo nﬂvankﬂags anﬁ;&i%-
advantages of flogging the offender, the age previss was
dropped. Subsequently, anyvene found guilty »f ﬂbmmit“iug
Fhe offence was liable to he whippnd.u1 Thas. the juiges
nsed their diseretionary powerre ir thejy eentencec preacril
ing sho' ter prison terme and the Tamh to any male j1respe.
’%V* ! rare. ~olnur or age.

On May 1, 1800, the Macl-nd Gazette carried an an-
count of g apac v Ty nte whete g m::n} wng f"num gi,ii]_ty ~E
Aacagn]l ting hie njemn. iltay the captinn "Tacshing = H”mﬁn
Brute," which reveale how the peraon wag Pererive’, the pa
per ncoted Fhat khn prigwnoy had heen @entencr-d be bwants
Ehy s mopthe (ape manth shor t of the moxirum allowabkle) o

‘fif"\ Jnalioe 'WQ?]'y fivo '!‘.\9‘.' o wavr - ter Ve n’min‘]c‘n),x'

cneomantl aft by e gy yjoal oot oy igon. an ! thae pamag Ting

Iy~
"‘\]Qr‘l< fyo aom ooty e f oy o e v 8] Ao S 3 \|‘g] - 1y
vl g P By imo e A th*y & voomenrhey wl oV v e by 1
L Timilaryly, in 1°Q0 o Thiviaenan L S TR TR S~ P
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tence. In the fall of 1904, Sldney Humber aged fourteen
years, nine months was sentenced to ‘nine’ months 1mprlson—

ment in the Vlctorla Gaol and twelve lashes for 1ndecently

- .-

assaultlng a. . female. ~At- the same time, a 81xteen¢year,*»"* °

eleven month old youth Was sentenced to one year 1mprlson—
ment and twenty-four lashes.“u
i

In May 1905, a judge"in Regina used arguments sim-

¥lar to the ones expfessed in the late 1860s and in the 1896

Kamloops' case when he sentenced a man who pleadéd guilt?

b aftemptlng to 1ndeoont]y assault a twelve year old girl
1 month egrlier. The defenoe lawyer told the court that the
eoénsod, Jreeph A tunrt had Jad a respeotable and repu~
Fahle 1ife, and tha lawyer b]amed the attempted nssault on
the fact that his client had been drinking. Thus he asked
for lenienay. Arguing that in oases such as this a little
chrporal panishment was better than a long stay]in prisont
and wanting to make an ekampWQ of'Stuart, Judge: Newlands
senﬁénneﬁ 'ﬁe pPrisoner to six menthe imprisonment and ten
laches. | e sentences preseribed in geveral other casos
of indecant esca“jt indicstn hhat/ﬁqmland's arproach of n
) "
velatiraly short prison term ang come measure 2f corporal
pmiehment wne ﬁppavanﬁ1y'he;d by other jndeges. Tn May
]Old, A fif'y ajght veai old Ammriqﬂn miner was s@ntewooﬁ
oo ghitemy montha with hard 1ahog’ and frenrn ]ashesthé

vear later, Jehn Hede yereoived a Six month term of confine

ment ith hard lahour and fonr besn lashes for an indecent

/-~
naaanl!t convieticon,

MY adbher Fimee, the ecourtg relied on a term of im.

L
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o
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"He escaped again on 0ctober 29 and voluntarlly gave hlmself

_ prisobment and/or the option‘of a fine in easesgof indecent

\assault. On September 29- l893’a man-charged With assault—

1ng a WOman was sentenced by :a Judge at Llllooet B €. tc- [

"
e

Vk weeks imprrsonment@w1¢ﬁ &ard&labour on. éleﬂoawpbue oourb. ~»;¥a-_u

‘costs. He could not afford the fine so was Sent to'Jall;

,On October 10 he escaped bht was recaptured ten days later.

up on November 23. A week before Chrlstmas he was dlscharg—

4 ' :
ed. 8 Ten years later, a man named Thomas Gerhardt was sen-.

tenced tn one year at hard labour for indecently assaulting
a girl in Regina sometima duridg October 1904. Tn reporting

on the proceed&ngs of the Supreme Court with regards to this

:

case, thp Reglna Leader noted that a stay in prison would i

give Gerhardt “ample time to re,f]ect on the évils of his

ha . ] - _ )
ways‘"J‘ A thirty year ~ld 'Chinaman' was found guilty of

[NPGRS

indecently assaulting little girls and fined $10.00 plus an

additional $10.QO in court costs in April 1905.50 The next

year, a ﬁan iv Edmenton was fined $30.50 nr in dofaolt one
month imprisonment with hard ﬁabour after he wne found guij'i
of heing dr“wk'ond ;h]oﬁfinp vernma girle on the cbreertea.
Harry Hateh vas found gnilty on a simjlar phargn npd wasg
fined B3I <0 oy rQn monthg impriaonment with hard lahwur,ll
In January 1911, K. Tanak=. a rwod+y~~nven vear old maryied
Japanecae rzj1or. wast sentencad o one month impria rment
(9

faor a ronvintian of indacent Aaceanlf, ’ A1l theso nARe T
coering the hroad Spec*roﬁ nf sentencivg rascibilitine ghoy
Fhat the provision »f a maximum penalty i1 the w itter 1aw

v vt yipereeenyy ] s mean, thab T FE will e }u'w'ir'\ﬂwl b

he
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Lacklng a spe01flc legal deflnltlon under the Crlma_

inal Code 1ndecent assault on a female was one of the most

A e Y

133

mlsunderstood legal phrases used in the late: nlneteénth andQ*

o o e s

'early twen¢1eth @enturLes.u Leg;slarons and adJudlcators Ll

- e,

perrelved 1t as the 1n1t1al stage in a natural progressxon~
to #he more serlous forms of sexual assaults-’namely at-

hteﬂpted rape and rape 1tself;~ Under such cancumstances.‘the
[N c.
justice system was v1rtually forced to apply many‘of the.-"

'lo~ﬂ -

same crlterla used 1n these cases to .casés - of 1ndeeentmas— -

sault. - Slnee 1ndecentwassault was awprelude to- 1ntercourse

Lo
o

'then such matters as ‘Where . the glrl was touched the 1esue~
Lor R
of consent complalnt made at the flrst reasonable opportun—

"'lﬂ' e BN "G u ) . wa s

.

ity and- corroboratlon were of 1mpor%ance.'“Thus. aicharge -

and conv1ctlon for 1ndecent1y assaultlng a female was yet
amo?her;w%%‘of proﬁectlng-tge_ehast;tx'anq pUrity of young
' éirls WﬁoiwcuIQ} it;ﬁ?s hcped;;grcw qu{o'senve’socié%& asl
Chr»isigi'ar} wives,and mm;h‘e;_;s‘. | o
.Bu%‘this perpefual insistence.tﬂat tﬁe'desired eﬁd:

*

te every indecent assault was intercourse reveals a basic

’ ;
misunderstanding of pedophilia. Perhaps Canadians had no
coneept of the term as it has come to be krown. Pedophilic

acts such as fondling, looking and showing were not per-

ceived as faits complets but as a means to an end. However, °

if *the legislaters and the adiundicators %n the early period
had thought in different terms, then new light might have
heen shed on several indenent assaﬁi* cases (whicﬁ wére
veally caces nf child mealeating) which appeared bnfqrs the

caourte Iin Weetern Oanada.



Osten81bly, the 1ndecent assault category was an

"attempt 1n law to protect young girls . from sexual encounters

- w1th males in the late nlneteenth and early twentreth century

,_Every sexual assault commrtted except those whleh could be -

glass1f1ed as- cases of bona fide rape,‘attempted rape,'car—

e e o
- ~q . . )
g " -~ " e &

nal knowledge, attempted carnal knowledge cand 1neest were’

placed under the general rubrlc of 1ndecent assault on a

female But ‘at 'a time when chastlty was valued above 11fe -

1tself, every type of qexual act1v1ty dlrecfed towards fe—fﬁ7'.’

umales, Jncludlng 1ndecent aSSath could only be v1ewed asl

e - a7

eventually endlng 1n sexual relaflons . Thus there can Be-
.11ttle doubt thaf the classlflcatlon of ‘indecent assault

in-such a way represented another oon801ous effort by the’
leglslators of the law and its 1mplementors to protect and

preserve female chasfltv

® .

ez g -



= S FOOTNOTES .

1Cénada; Acts of the Parliament of the Dominion

- of Canada Relating to Criminal LAw (Ottawa: Queen's Printer, .. =

;,1887)m Section 41. Prior to the separation of the two of- .
- fences flierevwere convictions for assault with intent to

- rape. For example,; a-man in_Briﬁisthngmbia_waé.senxenéedﬂ- 

- to two years imprisonment on May 16, 1887 .for.such -an~of-. "
fence. "Criminal Statistics for the year ended September
30, 1888," Canada, Sessional Papers, Vol. XXIII (1890),

. Paper 6a,:Table V11, "Pardons and Commutatians,” n. p.

- Thew” on July--27, 1888 a seventeen year old man was sentenced

to four years at ' the New Westminster Penitentiary for .a.sim- -

ilar offence. "Criminal'Statistics for the year ended Sep-’
tember 30, 1890," Canada, Sessional Papers, Vol. 24 (1891),
' Paper 6g, Table VII, "Pardons and Commutations,” n. p.

“Canada, Statutes of Canada (1890), c. 37, &. 12.

. 3Canada,‘Debates of the-House of-Commoné,'lQ April
1890, p. 3181. . - S : e e

" MCanada, Criminal Code of Canada (1892), s. 259.

.

'« “Criminal Code Amendment Act {1909), Canada, Statutes
- of Canada (1909), c. 9, s. 2. : ; : : :

A. Gigeroff, Sexual Deviations in the Criminal -Law, -
Homosextal, Exhibitionistic and Pedophilic Offénces- (Toronto:

University of Toronts Press, 19887, p. 63.

7Pquincial Archives of British Columbia (héreafter”
PABC); Attorney General Papers, B. C. Provincial Police,
Vancouver-Westminster Police Division, Reports recetved at
Frovincial Police office with notes of instruc?ion, Vol, 1
(16 June 1899 . 7 December 1905), p. 178. .

. gpg;d.; Miséellaneous Reports (189?—1942),,V0]. 3
Regarding R. v. Hamilton, indecent assault (190A4),°

Q. . R . : RS

. - “Distrint Court Records (hereafter DCR), Criminal
(Calgary), File #13, Case: R. v, G. Van (1909). indecent
agsault on A female. '

LA
<

1 e Lo - L
OSupremn Court Pecords (hereafter SCR), Criminal
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(Calgary), File #101,. Case: R: V. Jr'Fdfsytp”(1§123}fiﬁL"

: decent'assault on a female. ‘ BRI _ e

o llDCR Criminal (Calgary), File #196 Case R. v.
E. Fltzpatrlck (1913), 1ndecent assault on a female.

'1250R, Criminal (Wetaskiwin), File: #1113, Case: R.

v. H, - -Bruns- (1915), indecent assault on a female. The ac-.
'cused stated that the glrl came -on to hlm S0 he played along

o ; 13SCR Crlmlnal (Calgary). File #697 Case: R,lvffA.
'-.'Orr (1917). 1ndecent asSault on’ a female : :
lLLIbld File #962 Case "R. v, P; Boltara (1920),

1ndeoent assault on a female.

ST JiIbad File #627, Case- R..v. F. Hall (1916),.
indecent asqault on .a female.- AR S

16Ib1d File.#846; Case: R, v. J. Lapier (1919),
;lndecent assault on a female. . . : '

1

171pid., File #689, Case: R. v. P. Demerie (1917),
;enterlng the premises with thé intent to commit an indecent
.assault“ ' :

S - 181b1d , File #9542, Caqe R. v. J. Lev1ne and L.

Blank (192 5 indecent assault on a female

19"Report of Superinfendent G. Sanders. Commanding
E Division, Calgary, for the year ending 1901," in "The
Annual Report of the Commissioner of the North West Mounted
Police for the year ending December 1901," (Canada, §§§§1onal
- Papers, Vol. XXXVT (1@02), Paper 28, p. 6.

O'Report of Superlntendenr G. Sandev , Commanding F
DlVlSl”n, Calgary, for the year endihg 1902," in "The Annual
Report of the Commissioner-of the North. West Mounteéd Police
for the year ending December 190? " Canada, Sessional Papers

(Y803). Paper 28, P 37

| 2lscr, Criminal (Calgary). File #702, Gace: B v
Lana ’1017) Aattemptéd rape. '

")

B S ' -
2 "Criminad Statistics for the year ended Septembher
30, 1903," Canada, Sessional Papers, /o' XVVUJT (1004,
Paper 17 pp. 22 25,
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'

23DCR Crlmlnal (Calgary), File #156, Case R. v.
D. Shaw (1912), 1ndecent assault with lntent to rape.

a 21'}SCR Crlmlnal (Calgary), Flle.#l83, Cases R;*vi
M Tustanowskl (1913); 1ndecent assault on a female

SIbld., File #325, Case: R. v..R. Whlllams (1914)
1ndecent assault on a female.

- o o ZéR. V. ' Chin Chong..B C.° Law Reports, Vol. 29
(1919-1921), p. 530. :

- 2ZSCR,<Cviminal (Calgary), Flle #72, Case~ Re voo - ™
, €. Torguson (1911—1912), carnal - knowledge .

: 28Ibld"f. File #228, Case R. v. J. Cameron (1913)}
attempted rape on hlS daughter. ce :

29Ibld » Criminal (Wetask1w1n)~ File #1176, Case:
R. T, Falrburn (1915), carnal knowledge.'

Haw

. 30 Ibld .Criminal” (Calgary), File #631, Case:'R.~v.,y
J. Goodman (1 16 » incest and: indecent assault -

. ” p”~“ | 31DCR Criminal (Calgary). Flle #ll? Case: R. v.
_ © " G. Weaver (l9lO) indecent #gsault on a female. The ac-
cused-recelved a suspended Sentence. '

‘ '32"An Act Respectlng\W1tnesses and EVldence,W
. Canada Ev1dence Act (1892-93), as. 25.

33Canada, Crlmlnal Code_gf Canada (1892) s. 283,
later s. 1003, '

3& . V. Whistnant, 20 Canadlan Criminal Cases .
27 ang s Alberta Law Reports, p. 211.

. 35}?. v, M?;,Tvn:ﬂty. 19 B, C. LAaw Reports (1913 1914),
pp. 109 113, :

36 - |
_ . R. v. McGivney, 5 Western Weekly Reports (Oectobher
C 193 . Mareh 1914), pp. L1R) HP'QT .

iComni tted Fai Trial,- ‘Regina Leadér, 19 May
1898, p. 8 and 'Hisrox Cleared," Regina Leader, 23 June
18PR, p. 1.



5 3§R;”vifMéGivney;'bp. 118141188,
39R.;v;anin Chorig, pp. 527-530.
) 40

The folloWlng ¢ases serve ‘as but a few examples.
Wllllam Bastlett received a one .year- term of confinement
and twenty-four lashes in October 1904, 'PABC, Attorney
General Papers, Inspector of Gaols, List of Prisorers
under sentence in Victoria Gaol,  Vol. 16 (January 1902 -
October 1910), n. p. A. Macie was sentenced to six months
imprisonment on July 8, 1910. Ibid., Vol. 17 (November
1910-191%), n. p. John Hede recelved a six month term
vwith-hafd labour and fourteen lashes in May 1911. TIbid.,
List of Prisoners under sentence in Nanaimo Gaol, Vol. 2
(February 1911 - August 1914), p..9. Grant Sm1%h was
sentenced to three‘months imprisonment with hard labour
on March 14, 1918 for common assault after he was found
.not guilty of- indectent assault. DCR, Criminal (Falgary)
File #307, Case: R. v. G. Smith (1918) indecent assault
on a. female.

ulSee Gigeroff, Sexual Deviationsg in the Crlmlnal

Law, for a discussion of the debates, p. A5.

. 42"Laehing a Human Brute,” Macleod Gazette, 1 May
18%0. - - '

QBPABC Newspaper Clippings, File #1, Crimes and
Crlmlnals, *Jail and 72 Lashes Stemmed Crime Wave.' Clip-
plng dated 16 March 1932

44PABC Attorney General Papers, Inspector of
.Gaols, Vlctorla Gaol, Record and description list of all
prisoners received in Victoria Gaol, Vol. 12 (Navemher
1890 - February 1910), p. 95,

1 .
*5uGats Six Monthe and Ten Taghes, Paginn Leader.
10 May 1905, p. 3.

[S . ' . .

Arnold Robinson, 58 years old, miner, married,
attempted rape, indecent assault, sentenced to eightec"
months and ten lashes. FPAB(C, Attorney General Papers,

Insvector of Gaols, Nan=imo Gaol  Record »f Tricanar o
Val . 1 (Neovemher 1892 . Februyary 1011). r. 9,
hy—= o : .
lTblq" V‘?‘]‘« ? (F‘PhY‘ual’"\f 1370 '\llglnuv v 1)
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‘ LfSIb'id., B. C. Provincial Court (Lillooet),.Charge
- and Sentgnce Book (29 September 1893 - 7 November 1902),
VOl- 2,‘1’1- p-_ . " ’ J ‘. .

: 49"Supreme Court Prdcéedingé&“ Reginngéader,
23 November 1904, p. 1. - o '

SOPABC, Attorney General. Papers, Inspector of
Gaols, Nanaimo Gaol, Record of Prisoners, Vol. 1 (November
1893 - February 1911), p. 95. ' . '

\

“~

51"‘Police Court News,L Edmonton Journél. 30 April
1906, p. 9. : . .

o 52PAB_C, Attorney Genera} Papers, Inspector of
Gaols, Nanaimo Gaol, Record of risoners, Vol. 1 (November-
1893 - FeFruarv 1911), p. 122. N ~ S
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V4 CHAPTER V

'"THE ABOMINART.F COPTMRE OF RUAGEPY”

The linking of marriage, sex and procreation int:
a shrine--like institution by Canadians in the lake nine

teenth and early twentieth century drew a rigid Tine he

tween arceptable and unacceptahbls =exual behaviour frr het
- : . .

marn arl woamen . Ad7ice manuale gugg sted that asmeptahlao
: 7

sexnal ﬁnfi{ify oF “naforal e ' hn aanfined ko Fee o mar .
riage hed, qn’d rond ned anlely For Fhie piurpose of precye-
ation, Conver rely, thoge acta whiech wero nonpr ey ati e
in intent such aa masturbaticrn. ~ral «aesy. anal ceov  cnma
sex cnnvthaect and even marjtral ey with ne intention ke o
agate, were hy def'inihﬂ'm. clagajificsd ae mmgtnral acvy,
Although all these achs generated ynrying doepgrean “,"-2 hoe
Eilitv, both iv ‘terms af t\')}a Wittt o dlaw aed puklie pre

7")‘17\’_.‘_“"\9'\{",(1" Fhos "\OS" vy toyy !"] nf Al the v ne o f iy e

coaptetle aa el Vel S e a0 minel )l s 0 d 0 0 g
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yoey
[ bov 1ognl and At b i a Tt o a s
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<
whatever term was used, Canadians, énd Western,Canadians
were no exception, viewed the perpetrators of such acts °
‘as sinners. eriminals and perverts; persons. to be hated,
feared and prosecnted, while the act itself was an abom-
ination againet Grd, the Adetailg ~f whinh Were unfit for
publication. Put aucrh attitudee were not new. They merve-
lv 'solidified in the lagt dAsecade of the nineteenth pénfury
as the need to dietincuish between acceptable anA unéchmvf.
Aahle rnwualxhahnvionv Vieroma mayre intepnae in the Weatayon
”nnndimJ evperiannc, |
Of the thr-e acta, that i= hetarcsexyual ansal irtﬂf
rv*'\nrwr\' homaceyial iﬂter'ﬂnrse and ~ax with arnimals, édjud—
ioatera, legimla'nre and the publin e¥pressed tHe moet onn
fern Avar aavnn Sontact hotween malea. Tn fart, jt wasg

Fenernlly assimed that all ceyun] enen mtere hotween malec.

chort of anal juter ~uree, were merely 'ha preliminary ae

tivitiea Fefrre tha perverce firéj ant M'iring "he 1R70a
ard '0N0g CManndiang iy thae Hee ndead Tt acghs vl 'he ety
Ty, 2pp9rqn+1{ had no o - f vewage } "efor s e oy th
191 o : v 4 oo et v e thayc
‘s ! Y “ ! .
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the Rxecutive

A ngs" go 3 ng

ar tw-ff‘-cf,r\/vr wWa

artted

Two

Cornnil that she suspected there were “queoy

death. Marklesnd wde ot even cyiminally - -

decades latrr, Father Clement Frachon. =

) N he : . -
TYricet  f '"he Dinemeon .§ Landon and T'regi lent of Asgump binan

College in Windany - tay g wae allegedly canrh+ for havir -
i :
ANt o fered” with twelus male gtuden’ * at the gehenl acme
time ' Siop the ‘SCQ"IQ'{‘Q comnatoy Avidd the Moy Mo af
Forn- whe corviad ag Capadn’s Mavernay Cener 1 f-om 190 0 4.,
]p;); wa e "ﬂi ' [N ‘\ave"‘rﬂ S‘-‘"""ﬂ = TR o ‘ w ! )
2 .
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escapades with young, men permeated Victorian social circles,

people dismissed them 28 the pose of the aesthete, rather

Fhan the actual practisge of the writer. One person how-

ever, was mot willing to dismiss Wilde's idiosyncrasies.

The Margqness of Queensberry disliked Wilde's friendship

Wilh hie eon. Tord Alfred Douglas,

~

(S .
When Douglas refused,
Fa end hia éssocistion with Wilde, his father left a card

nddr esge1 "To Oarar Wilde posing as a somdomi te. (sic)"

ot

Wilde's sorial alub ap February 18;_1895.5 After WilAde

receised the card, he nongul ted with his Jawyers and de.
#.

rided ta prece rhnrges againet Nonglag: father for erim-

. . A . . . : .
inal. lihal The ~nening trialsa which stemmed from this

reticr dif much tn forge the identity of the homosexual in

o ian minde.
The trial agajinst the Marquess hegan on April 3,

1RG5, W er qnaatinned shout lettera he had written to

Foanglae, Wilde def'ended them ag examrles of his extra-

iy M itayary FRrlents,  And vhaen counsel for the de.

far. feled Wille isiher he hoad evyer Ticead a cartagin

neale - LI | o f +h

Fenglas heteshol b Wit de replied that

he el v b s an e bha Fevs

wa gy, He Aid nnt méh*iOU
Pl b e erme e o reagon for vat hiquing kicead him, Tn
b3 crAmtea) T agniiieh bea Mayqroaea, Wiﬁde hat be~ome
he Jafeniane . A4 4 renlt o f Fhe :ir#m:agiv\g a,vi:imme againet
I‘};'l.iw My ety oA ey a1 Y he §.

"Md  the i"a‘rqncﬂg of Qneens

A L B B R R K R R YO Wilde had Sy et

& domd ba
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Judgé.Collins had noted that Wilde.had poSed»as a sadomite,
he was not charged with'sodomy or attempted sodomy. He was
charged under section 11 of the 1885 Criminal Law Amend-
ment Act which dealt with gfbss indecenc¢ies committed in A
public or private. 1In effect,wthis sectién defined all
male hoﬁosexual encéuntérs short of anal intercourse as
illegal acts of gross indecency. A conviction‘for such
a charge Og*’?”i@d the possibility of twn yvears imprigonment
with hard ]afyour.8

The tria1vagainst Wilde hegan on Apri) 24, 1875,
Mice a2g2ain Wilde wne questioned abeut his nexoeiation wi
Lord Alfred Nougla<. The proeenufi%n aven attempted to

: y

get Wilde tp""ndmi t that thenphrago "the TLove that dare
nok qﬁeak its mame” which appeared jn a prem wr‘t*mﬁ v " h
Douglas was reference to inmatiral Jeve he twenn m“n:o
W§,1.dé diSAQUntédwréimh oelaimg, /§_] thovgh Wilde wnas frimd
not guilty on several counte of the charge., the nry could
not agp e °n the verdi-t 50 Aather —aunte, Ae n voanlt, ‘ ;
W'r'lde‘jwﬁrv ot i bkad te et apnd e b fal to e g Torg
caaivt him

The final ‘vi4)l (pened an May 7. The pracesatios
dicenaend the sam~ igg ee and necd o cieiTar 1ine oof e
tioning which had te Tisplaved in ble carliay ty Al

After n few honre Of el ihey atd.g, the ?'y_y fonng Wige
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things must be dead to all sense of shame, and one cannot

hope to produce any effect upon them. It is the worst

«10° wnat had begun as a simple

. case I have ever tried.
attempt to ciear his name in April 1895 resulted, in a
prlson term for Oscar Wllde by May of the same year. : » L ;

The result 1n Canada as elsewhere was that the sod-

R U g

omite was 1denf1f1ed w1th Oscar Wilde and7v1se versa. Three
ypars after the celebrated trials!r03 S. Clark insinuated

in his work Of‘Torohto the Good, A‘Secial,Studx,fThe Queen

City as It Is that rhere were several Oscar Wilde types to

be found in Canada., An eighteen year old boy had told

Clark that he had b]ackmalled a member of Canada s judic- h‘;'
jary after he had caught the judge in a compromising pog
sition with a beliboy at a hotel. Ahofher boy told~him' . ' 3
about two merchants in Torento who had reputations for ' e v
Aacragting members of the;7 own sex in.order to have im-
rreper relations with them. (Clark also noted that some
~f Tanaja’s mare prominent members of geeciety could be
impliecated much Jike Osecar Wilde if the bellboys at d:he
varicone hotelea .H»‘r‘oughont 'he rountry chonse to tell the
rrhlic what they know. ! Onre again, the concern on such
matters wag related tn epenific acte of same sex contact
rethey than the overall econrept of sexual preference.

A pre.World War case in Saska hhhewan reveals many
nf the sams opinions frund in /‘,1'=~r;1'.'q hrief accounmt of the
Cacar Wilds phenemenon in Canrda. 1t seems that on May 13,
1712 Dy A F. Relly of Swift Curvent wrote the Atterney

e e Caalra b sbicvian i D ginn 0 ernaing thoe 91 1rgond . . 4
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immoral'cendﬁct ofian unhemed doctor in the'toWn. Subse-
gquent to these letters the doctor S name was revealed as

L belpg CQ McArthur.. Supposedly as early as 1910 McArthur S
partner had warned the medical counc11 not to permit this
man to become a doctdr as he had praeticed some rather pe-
culiar sexual - habits. Several people claimed that he was
"an Oscar Wllde" and had a revolt1ng yet unnamed sexual
hablt with women. One woman told her husband that McArthur
‘was known to drug women who came to him for medical examin-
ations, and they could not attest to what happened'wﬁile
uthey were'under the influerice of the drugs.l2 Less than a
yeaf later Kelly wrote-fhe Attorney General on the same .
matter. 'This time he"feferred to & certain doctor (later
iden£ified as MeArthur) as being a sex"pervert. He also
noted that several young men had informed him "they have
_had to make this man keep straight as he would try te get
hold of their genitaWS."13 Rut it wag somewhat difficult
for the Atforney General to¢ take action on the informefiov
in Kelly's letters bn'”-ume he did not identify the myater-
jeua docter in I’,\T‘llvr.\\t. Hawever. tha f‘eh"oh*‘ﬂ Af the lettér -
@erve aa examp]eé Af Ane mantg attibagde towprde goo eglled
aaxual perversions.

Rt Pérh”Pﬂ~the moat interasting aspecrt ~f Kelly' =
‘ ;

nomplaint is *he faet that ac 2 medical dortor Vally die
played a lack of knowl Qd;g'o “f late nivetoarith and early
twentiath cantury scholadly worke on anme aev a“'yaction
whirh arpeared in Firnpe, primarily-in Germapy .  Theee

I'\
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" fessed homosexual popularlzed the theo;y of what he clasn_" _ "guff

-of unnatural act or offence was 1ncorrect But Ulrlchs

~
.

'homosexuality and the homosexual rather than the 81nful

‘and 1mmoral aspects of sodomy and the sodomlte. As early

as the 18603 a German 1awyer Karl Helnrlch Ulrlchs, a pro—" -

s1f1ed as the 'thlrd sex.._ Accordlng to Ulrlchs, the maleV
homosexual had been borg w1th the soul of a female in a
masculine body while the reverse was true-for thelr»female
counterpart Such people constituted the"thlrd 'sex. i

And since 1t was natural for them to be attracted to mem—‘-"

bers of .their own sex, he argued that the legal category

theory Was based upon a misconceptionr 'He assumed that
a man could not love another man unless. he ‘had a femlnlne
soul . Slmllarly, a woman could‘not love another woman \’1_5
unless she possessed a masculine soul. Such assumptlons,
as cne of Ulrichs' critics was to point out -merely. begged
the quéstion of same sex love.lu\

Although the basic premige of Ulrichs’ theory{vthe
congenital pature of homosexuality, wou]d'later appear in .

the works of other sexnlogists (most notably Havelock El-

li=' Sexual Inversion, first published in 1898), the pop~ I

ularity of the 'third sex' idea was re]atlvely short- llved _ ””\~g§
By 1879 it was being replaced by the med:cal ‘model of homo—
S””"‘-lty of which another German, Dr. Richard vOn Krafft-

Fhing, was one of the leading exponents. Having read Ul-

richs' works in 18AA, Krafft-FEhing was well acquainted with

his theory. Tn fact, he credited glrichs_with having drawn

. _— ‘ S » 5
hi= natisnrinn te the homenevusl phenomenﬁn.1 But Krafft—

"
-
3



-

. Eblng dld not conflne hlmself solely ho %he study of same

- -

- sex . love, ch0081ng 1nstead to 1nclude 1t in hlS general work

on seXual aberratlon where he expounded a medlcal approach

Publlshed in 1886 Psychopathla Sexualls was a col—-

.l ti,n;Ef case hlstorles of what Krafft Eblng cla851f1ed
Xu

‘abnormailtleSA, Slnce he cons1dered heterosexual

1ntercourse for- the purpose of propagatlon to be natural and

as'se

: normal all sexual act1v1t1es whlch were nonprocreatlve in

intent were by deflnltlon unnatural and abnormal Thus

cunnlllngus, fellatlo, self»or'mutal-masturbatlon, and'of

"course homosexual encounters were conSldered abnormal sex—'

ual acf1v1t1es.' Although he referred to the congenltal .
theory of homosexuallty in certaln cases, Krafft Eblng con-
cluded fhat sexual pervers1on had its basis 1n some form{%f

physical and/or mental dlsease In fact he speclfleally

o~
Y,

attrlbuted homosexuallty to a breakdown poss1b1y a hered—
itary defect, ‘in ‘the central nervous system.. Thus. homosex4

ual1ty wes no longer the by-product Of 8in and 1mmorallfy

: A’
but the consequence of gome pn*hnloglcal 111npgg.1’

If and when Canadians were discussed in European
or British studies on sexual matters, it wag§ usually in

terms of sex eduration in Canada or the apparently declin-

ing bigthrate of Fn&lish=Canadians.l?» No mention was made

v

~f homosexuality in Canada.  Even one of the earliest stud-
v . * .

ies on homnsexnality in llerth Amevica baraly. referred in

the Canadian experience. Written by Fdward Prime Stersoengon

mder the pseu(_imnym Yavier Mayne and rublishad in 1908, The

I‘h-tPr_“Sey'p'g. A ”i__c_::" Ty RRE Q‘._—L]{\i ]is;rryugt.qun\ nooa Problem ir) Sr)__
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_cialdLife;ﬁeontainedboase histdries of'severai homosexuals,'
bboth men and women. Stevenson had to obtain a phy810ban =i
’pfapproval before he was: allowed to read any European works
) 'ron homosexuallty, and then he encountered severe dlfflcui—

tles when ‘-he tried. to get hlS book publlshed in the Unlted

B ‘(
States Eventually he had to get 1t publlshed in Italy

_ But desplte such drawbacks, Stevenson was able to conclude'e':

. . of similisexual 1nterbourse in-the,
.. " United States of America and in Can— Co S
"ada, no. possible doubt can exist, if the' S
intelligent. observeg_has resided, there '
and- hasg moved about in various sogial’
- grades and c1rcles of the laager c1t1es 18
e +

Apparently Dr Kelly s 1gnorance on, such matters f'ziiv&'

oL : Tl ¢

fwasjpot an 1solated phenomenon | In fact ‘1f the Canadlan

.medlcal professaon was aware of the theorw and works df

Ulrlchs, Krafft Eblng, Stevenson and other sexologlsts, 1ts

membershlp dld not take the tlme to comment on them 1n the

medlcal Journals Generally speaklngf those artlcles deal—

o ;ng with sexual matters WhlPh appeared 1n the Canadlan Lan—
,

cet. Canadlan Medlcal Ass001atlon Journal and Canadlan

~2«Journal of Publ ¢ He al_th oonoentrated on blrth control

and abortlon or the symptoms and treatment of syphllls {2 e

"

Pven 1ate nlneteenth and ear1y twentleth century Canadlan o

sexual adv1oe manuals, whlch were hsually Amorlcan publl

.,-~l'

ot

S e e
diqg not pay particular attentnon

And muoh lika the artlcles Wh]Ch appeared f

to the same sex or slmlll—

enwual phenomena.~

in the,medlcal.gournals,.these works bwtolled the'virtues

n

nf sexual réstraint. marriage and prodreative sex ag well
i .‘a. [ N .
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wff“a}e of Oenar Wllde Wthh adversely cemented the homosex-

R : o ' 150

Y

o as the ev1ls of . masturbatlon. Homosexual'activity Was not

m'\‘- "

qélngl,ed ou&f@r exam“lnatlon but was ClaSSIfled as an ex-

S

ample of a dangerous sexual perver31on which was synonymous

w1th all, forms of nanrocreatlve sex._'B G. Jefferies and

J. L Nxcholae;tﬁﬁﬁhors :0f. Canada's Household Gulde (1894)

g AT v
4 T

and Searchllghts anﬁ aﬁ%ﬁi nght on Dark Cor@grs..'
*«;",u - 7"’ -P)

actually "dlseases of the w1ll" and shodld_got be regarded

/
from a rellglouS-or moral standpoint. @H%refore, the oniy )

way tqﬂoveroome these abﬁormal sexual desires was through

" “the "power of suégéstibn;‘right living, and inspirational

oocupation."zo 4 . ‘

However, it would appear, that nelther Canadlan so—:

.~01al nor medlcal attitudes towards homosexuallty and the ho-

mosexual 1n “the 1890s ‘ang- fHe l900q were’ greatly 1nfluenced I

or altered,by scholarly works on the subgect It was the
ual” 1denr1ty in the minds f Canadians. Male same sex at-
tracti-n was synanymous with the soﬁomjte and thesaot of
sodomy . ‘Alfhough this clarification was rertainly true in
terms of Sooieta] pproep”rons; the criminal  law and criminal
j”ﬁﬁicé'eYStem in.Canada s%fll,auffered from the legal con-
fusion nver terminoclogy whieh\had its origin in the English
common law, The written law continued teo plare hemaceyual
oncountere and sex with animals under the peneral rubric nf
tha §11 def'ir\oﬁ words, bunggery and so'4f>1n‘,. And r;nvl,y very

'araly dnag the speacific Fapm bhaghiglib- appear in the COUl;‘t"

'
'
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The first statute Whlch dealt with " buggery in terms f'

of secular law appeared in the léjOs durlng the - relgn of .

were under the Jurlsdlctlon of the eccle51ast1cal courts
whlch had succeeded in. broadenlng the pre- Chrlstlan concern
over unnatural offences (including buggery) to include. a
punlshment 1nflloted ‘by God on those people ‘who engaged in*
such activities. But according to the statute of 1533 "the
detestable'and abominable‘yice of\buggery committed-wlth man-
kind or beast" was made a felony, punlshable by death and
loss of property, the offender was also to be denled beneflt

of clergy. 2l T . ‘ 1 : U

Orlglnally thls statute was to be a temporary mea—
% - .

sure lastlng untll the flnal day of the next Parllament but -

in 1540 it became perpetual. Eight years_laterv(l548) under -

Edward.VI's rule the penal ties for the offence were reduced.
so tbat the property of the offender was no longer affected.
In 1553 Mary I abolished all of those?offences wh]ch had
been made felonies since April 21 l5d§ {the first day of
the reign of Henry VIIT). Then in l563 Elizabeth T revived
in full the 1533 statute because‘its.repeal had,appanently
1ed toﬁan increase in the jneridernce of buggery throughout .

the realm.22

. But what exactly was 'the detectable and abominable
vice of buggery committed with mankind ot beast’'? The con.-
fusion over the legal definition of ‘he term can bhe traced

fo the Mw‘ly seventeenth century when Sir Edward Coke,.whn

-Hg%ry VIII Prlor to that tlme, matters of-sex and’ morallty
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had been the.CHief Justice of the King'm Bench, wrote the o=

Te

thlrd part of Instltutes of the Laws of England In the_

*

-work he'used the words buggery and -sodomy 1nterchangeably

as the tltle of Chapter 10, ‘Of Buggery, or Sodomy would
seem to suggest but in the chapter he deflned buggery as

a detestable, and . abomlnable sin, a-
. mongst christians not to be named;
' committed by carnal knowledge agalnst
the ordinance of the Creator, and order .
of nature, by mankind with mankind, or
- with brute beast, or by womankind with
?brute beast..

This wae somewhat dlfferent than the intent of theaorigina1

statute in 1533 Which appeared to 1nn]udo acts of hetaro

" sexual anal ]nteroourqe. However. a acomplete Tpadlhg of

Coke's chapter reveals that in h1q mind the word "mankind’
referred specifically to males and did not include females.
. e : L
Thus, in one sense of the term buggery could be.committed
hy A male persnn with another male or with an animal, and
in Aanother sense it ~culd be committed hy A female with a
"hPrute heast.'  Thne anal intercourse between male and fe.
male Ai wwt foypm oany part ~foT 'ke"s» Inberpar s b bE g
23

Zery .

Other FT\E]ig}] 19.,:1:31 wr i toyce voeofearryead te l‘n]gggr\y i

& variety of ways. In his work, The History of the Plea“

Qinﬁh% Crown, Tir Mathew Hale echirad the santiments nf

24

Coke.* William Hawkins r~placned the word haggery with

sodomy and wrete that A1l mmaltural eainal ~repnlationg,
whether with man oy heoetr  amsem tn come nder the ey
' 1

of Sodom:s i hie kool L A Treati~e of the Pleas of the

~

Crewn ISR T CURN R I O A Sl e b e b ] ;’10"'01\'09’] H1c: -
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problem of deflnltlon in the Commentarles on the Laws of

.

'England by not us1ng elther term. As far as‘he was con-

cerned it was “the infamous crime against nature, com-

“mitted elther w1th man or beast .26 In the early nine-

teenth century Edward East used the word sodomy in his

Treatise of the Plea§ of the Crown, and defined it as
"Carnal knowledge committed against the order of nature,
by man with man, or in the same unnatural maﬁner wi th

: Lo - S e w7
woman, or by a man or woman in any manner with beast.”“f

& k3
And in 1819 William Russell quoted East's definition ver-

ha+1m in A Treatlse on Crlmes and Indictable: Offences.28

Thus since the passage of the‘driginal statute the def-
inition @f buggery could or ecould not inelude aofs of
hetercsaxual anal intercourse. .Tnterestingiy, all the'
wrérers rangiﬁg from Coke to Russell referred to sexual
acts with animals as forming part of their definition of
huggery . B :

The ronfusidh implanted hy the Eng]ish writera car {
ried ovar to the Canadian sotting. Arcording to f?\ﬂ first
“angdian okatnte Aesling with hnggery passed in 1740, H)cb':"
erime of hnggery ~onld he eommittad w1th mankind or animal,
Thie wae: s1w112; Foothe defini tian found in the O0ffennesg
Aenivat the 'erson Act passed elght years ear]1er it Fng.
19\1.66 Ant a1 theugh the termlnology wasg the same, the pen

allies wore o Avvene frund guilty of nommitting huggary

£ Fngland was liahle tn 1ife imprisonment ¢r a minimmi of

. . N : .
ben yeara in confinement. Tn.0mrmada, the maximum term of

in\pr‘jg(\y\p\,..-'- o A mame bk VY minimnm wae subetankiall



'rééuced'to two years.jl Then in.1886 the Canadian ﬁroviso
férra minimum sentence was dropbed.32>.But déspite fhe dif-
ferences in punishment, the English act and Canadian statute
used the word buggery as'the‘inclnsive térm - that is, with
mankind or animal. .However, when G. W. Burbidge's Digest
of the Criminal Law of Canada appeared in 1890, the word
sodomy. was used as the in~lusive term. This is not sur-
prising as Burbidge based hig work o Sir Jamas Stephen’ «
Digest of the Criminal Law pub'ished in 1874, Follawing in
the trndiijon of Hawkins, Fagt and Puemeoll, quﬁpan dnfir el

sodamy as carnal knowledge hy a man wi'h snathar mnlae

woman per anum. or ~arnal knowledge of an »nimal. What

» 3 . " -. M 1'2

arpeared jn Burhidge s ' Digest was the same, word for werA.

Total econfusion ac o mpanied thae velevan! gtatiton
in the 192 Criminal Code. Crrnbtajred nnier the general en

. - v 3 ) R . N . .
egory of "‘ffeneé\s Again~t Mo ality' and dacaified aa o
L
YA tgr el o f fan e;" Iz'th" Tl gy atnvped bl a Aval wes
neagn f Y-npp-"'yy 'T\'n(i‘ sod( m, . Dol b me wier e X255 BENERVAN ,d
arribe ﬂ"'nﬂl~§§”v”’"Wﬂ woth o a tean peing o e g
abheny Vi ié;a: ~ ;I‘B}} 7.'4 ppr a-um oy o ey b Fhooo 0o 1
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berta case objected £0‘the wording in a Qbﬁplaint laid’
against his client because 1t was ' not sufflclently spe01f1
A1ix Smwayak was charged with committing ‘buggery either
with a human being or any other-11v1ng creaturg" on November
5. 1920. Upon réading the depositions, it Bécomes obvious
that it was a nase of.bﬁggery with a ngg\or, to be more }
Rpan;fio,la cage of beqhiaiity. Hdwovnr, ;Bi" parhion]é{ ("
aspecrt nf the gffen~a had not appéafbd in 'ﬂn rha' ga and

Fhua the Jeferinre thpcted.17 And'él'hoWgh o Aemy wag dropped
fron oxpliai* wor' usage in the Cide by 1920, and buggery was
the inelnaive gnd q§c1uﬁive term, ‘hé index to the Code re-
veala Fhot aodeamy g4 bupger‘f w;vrn etil] Arnae *cwﬁw’:m\r‘oﬂ 38
Ferm pestiality dmes nat aprear .

The ecriminal jnstica cvatem in Canada and Wesfern

fanada c'=arly rvefle~tied the 1ncon81s+enmo~ of dpflnl 1on

o R
foﬁhdgﬁn "he written ‘qwf At Vim?s buggery.wng ue~1 ag the
inelunat - "orm 1 gt athar Fig o r:r);irj[.ny waes 1 o1ad Tf ref
Proned ves hej g omade Fe o ca 0 knaunlodp ik an anifmal,
Fhe parbticontagy animal wight © meéntian “"it Wig%h st plv
o veltary s A hae!iatii. o pdibe ihe faat hhér b

Pres gy ]ng N IR ’/'»fiv\mv?_i"),"v\ Lar e o gyrmhee o f inﬁtannoc‘
\]

. . ' f
che o bl e VA hpattal oy Ao beed te dea v ihe the of fenen
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of -buggery"” with a cow which in the strict sense of termin-

- - O >
ology actually constituted bestiality.B’ Fortunately. the

gaol report in this particular case noted that some type ~f
. Py )

animal was invnlved; otherwise the true nature of the ~f.

! : ' 1)
fence wnuld be lost if it .was merely listed Aas buggevry

For the most part. however, the reports dp not provide gne!
infﬂrmaﬁion and ~re ﬁnnéqﬁﬁ to uee buggor; ani to a legae
axtent andrmy as the dﬁccriptive Ferme. Fyen the arimiral
statiatice esmpiled by the federal government according '
judicial di<'"ieks a e df'Titt{o help herauge the“éffonhog
are placed 'ier ‘v general ecategery - f 'Sm4omyqan” Rt
q;:‘v.vul ' ‘

e ean on] gV‘wwla‘g asvfﬁ whather the Weahaorn ?

.

“anadigmy cotting ¢ the Jats nineteenth and Qar]y twen tie*h

mrentuyry 1 i3 A mare fortile anviranme !t for unnatural

' 3
oy fhat wa © the renlitry T "he Terging and Sining oo
W R EE e, b o ailiaal an ol Ehe eheoohing gange” Tre
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commit these offences were‘ﬁrocessed through the criminal
juatice gyetem in.Western Canada from 1890 to 1920. o )

Tn terms of the written law, some of‘theﬂprovisiS%s
uneed in cases of serious sexual assaults agéinst feﬁaleé '.:?
(rape and carnal knowledge) ran be foundiin cases involving
unnatural sex. For example, it was widely thougththat no
ope unds' *he age of fourteen could commit rape or bugger‘y_.u'3
In fact, a conyiction of an elaven year old boy for commit-
ting an "vwnmaturnl act' on-a seven year old boy was over-
trirned hy a linva Scotia appeal CQﬁrt in l898ubécause the ééjik‘.
~rusod was supposedly inéaﬁable of commiétingvxhénacf.gu
Vegislntioﬁ passed in 1841 stipulated that in éases of bug> -
gery. rope and carnal knowledge of younz girls there was no
neel to prove emission of seed to constitute “the act of car.
nal knowledg: Proof of penetration tovthe slightest degree
waa all that wae nonGQB?ry s Rut nn]ikp rape and carnal
Fnowlelge ~f fanaler nnder fourteen where consent or lack of

it was = daare, it was 2f g impey kance in cares of buggery.

In far' . ooy cinvaenting marriad gadnlt - whn rngaged in anal
. . A4 : _
inters nre~ w e liakla to progecntion undey tha strict gense
23
: S . . .
1 the 1o Mhvionsly, e dgeue Af cangent wag jrrelevant
RIS Cwhere snimals werrc fnenal e

Whintens omen were expected to rajme a 'hue and ~ry’
frmediate 1y after 'hev had ke gagaulted, the aitu~Fion wasg
somowhr ' diff-rent iy bhnggery csasg Sinee ~nonaseant was in

crmeqr Yol TR pat aynlly fallewed Fhare wae nhn need to

/;7

st i et rhe fiva' yas~anprahle ~pportunity.

S e [ N e v g nle and fa
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male, were’consenting parties to the act, then it was unlike-
ly that they would report themselves to the authorities.
Even if a,wife did not cbnsent} she would not press charges
against her husband. Implicit in the marriage contract was .

the idea that once married a woman was gubjpot'to‘her hus-

p,band’'s sexnal whims. As in the case of consenting adul ts,
it is hard tn imagihn.a person wvho indulged in hestiality
Ffnrning himself or herself over to the rolice.

- Charges of this nature, whether theyv were ~laasi
fi=d = buggery, sodomy or hestiality, were usually 1aijgd
after someone had seen the person nr persons involved com
mitting the offence and then repnarted it, A case heard be -
fore the Wetask#win division of thg,AIBgrté Supreme Crurt,
gerves as a good example of this phencmenon. At that time
John Harrington wag hharéea wi th qtfomprpd bna@z;; (whi h

. . ) ) h R
carried a maximum penalty of ten veare impriacnment)

A ’;104\1‘37‘ year old bay at Provoect on Dor mher 31, 12714,
Svrpeansdly t}?é accusé‘d had given the hey soventy

£ o conabe and pnghed him ivta a water cloge' Tecal a b

hind = "ad1l v ehdp where b had attonried bo campmit fhe of

fence  One witheaa, Fra b Washhorn, fald t)a eyt bhat s

anv thp Aana v medd g b Flie oy an?d Toch hiim it e o) ovon

Ha furtlhior atbtated Fhat hae )linAs 3.1],.- oy arying gyl cflas
R . ) 3 :

tRlkineg e T o my i Peayen, A bhey 3 bease o kT gno' e
Pl e When the pali a convetghle . A L S 2N SR T R AETIAPE R PO
AT et oAy ot - Sae ag he art om0 e e e Hove
Ve cpen 1 th RSN TR ATE B RS - o R IN ' a1
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flcer s own words, v1 sSaw. the penls of the prisoner ‘and also

put my hand there to make sure and found that it was erect

vA similar set of c1rcumstances can be - found in a 1920

Alberfa case 1nvolv1ng bestlallty On December 18 1920 a

complaint was lald by Constable P. W. Rawson of the Alberta

Provincial- Polloe at Lednc agalnst Alex Sowayak, charglng hlm

with commlttlng bost1a11fv a month earlier. ThlS charge was

lSSUPﬂ after Frederick Hook of Calmar told the pollce what
he had seen on the evenlng of November 5, 1920, Hook said
he went by the house of the accused and . saw hlm 1n the barn,
standing on a box, having carnal knowledge w1th a horse.
When he confronted the accused, Sowayak denled the-act. ‘Al;

thovgh Wook told a number of people what had happened,‘he"

Ai4 ne' gn to the anthorities until a week later after these'

perple tnl4 him his silence in the_matter was foolish. If
Hoaonk had not habpened jinto fthe barn during the time the of-
fenre was allegedly committhed. Sowayak's actions would have
aone undetacted and no charge wounld have been made 50

In nne particulsr case in Pritlsh Columbis the po-
15c0 wenk an far ag tn place themselves in the pnosition of

haing the ‘hird party witnesaing the offence. NMe a result

nf aneh an actian, Nelip Singh was ~harged with attempting

to cemmit bnggory on = f1f+een year nld boy on July 20, 101.8.

W

Thoe fartea nf the caae were as follown Trinr to the charge
heine 1aid the arruged had asked the hoy to go for rides
with him on a ccuple of oooasiorls. Apparently the bry be.
rame @ cprintona of the acensed’a intentiens and teold his

o by e - Flyer owmeeay b b Sée the P”‘iné avdl to1 ] them what
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‘he and his son suspected. The police encouraged:the boy~to

see him one more time. Instead of going for a drive they
went to the stable owned by the boy's father where, unbe-

—

known to the accused, two policemen were hiding in the loft.
bOnce there the acéused sug;:sted unnatural se% which amounted
to buggery, gave hiﬁ fifteen cents, spréad out a planket,
told Him what téldo, ﬁnbuttoneq his pants (the acéused;s)

and grgsped the boy. At that moment tﬁe policemen grabbed
Delip Singh'andvfound thaf he had an erection. They immedi-

-ately charged him with an attempt fto commit buggefy. He was

subsequehtly convicted on October 24, 1918 by County Court

, o i
Judge Cayley. When the appeal case was heard in November ﬁi ?

i
3
l
|
i
i
b
}

1918 at Vancouvér._COunsél for the defence contended that = .
the p@]ice had trapped his client. However this did ﬁot
form the‘basis'of %he;appeal. In;tead the Iawyer alleged
that up'uhtii the time the polioe revealed themselves, the
actions of the accused mepéiy’éonstjfnfcd 'preparations' and
not o oan attempt ta ~ammir "theubfﬁf‘éncn. The five jndges hgm"
ing '"ha appes] 1171%7157“'\1]?‘?\/..}’39]ievpﬁ that an attempt hal hesn
m.mio b commi b bnggerv. Aew o el kb bhe appreal ~enorvt eng
tained ‘'he f"mvioﬁim\.m

For the 'El(‘s-h Part. it e Aifficult to ohtain any
factual informaticn gheont thie type of ’O.f'fdn'.‘-p. Thevye gre
‘}(_sr":\[ feow ca~cag nf ‘mipgreary apd hagtiality contained in 'ha
law repnrtg. Thi o i e \\jc;r\ moy s frue wvhaen ne 'r\mor-r beo nv
amine the yepcrta Cyam 1R800 Fe 1020 4, Weatery Canninq Tn

foer o b '}\o_ Net ;r ".i " h Ayen o af ]O]p e tj}'lv (v ht N to- arr egy
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tlnes the vital statistics of the offender are avallable‘-.
from other sources ‘no further information is glven. Most of
the cases and the factual data surroundlng them are locked
in the unpubllshed and as yet uncatalogued crlmlnalacourt'
cases processed through the Various;provincial_Supreme and
District courts. But even”this.source~is by no means com-.
Plete. The file mlght only contain the name of" the accused
the complainant; the nature of the offence and the date 1t
Vwas.allegedly commltted.. Such information was nohbetter»than )
" what was provided in.the annual reports of the federal and
Provinciaifpolice, thahgaol angfpenitentiary reports;‘or
procedure books. |

Attempts 1o cross- reference the cases mentloned 1n
"~ the legal sources w1th reports 1n the Western Canadlan newse
papers are for the most- part futlle.' The papers dlsplayed aq
averslon to publlshlng detailed accounts or even mentlonlng
cases whlch apparently 1nvolved any form of unnatural sexual
act1v1ty. When one does find &n account 1n‘the‘media it re—
inforces the idea that suech encounters were considered to be
"detestable and abominable.' For ekample, the Medicine Hat
ﬂgegly_gimgs of May 23, 1895 had front page coverage of a
case in Regina where three men appeared before Inspector
Starnes and Justice of the Pesce Henry Le Jeune. on charges
~f commitfing sexual acts "of an unnatural charactert" 'Under
tie "daptlon “ﬁOPRfBTETtRIMF AT REGINA: Arrest of “Prominent*
Titizens in Connection with a Most Revolting Offence,” the
Paper repnrted that one nf the men was a prominent member'

] . .
~F oreciety and a manager ~f a large dry goods, grocery and
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wholesale liqugX firm in Regina. Once again, the information

I thi/s case was obtained from two boys Who allegedly witnes-
sed the offence through a basement window 5?- And 1n another:
1nstance, the August 9, 1906 issue of the Edmonton Journal ®
‘noted that two ‘men had been charged "with helnous offences
of character unflt for publlcatlon." In fact;'the courts
were closed for the,hearlngs of the'case.53'

| But‘whether'the offence was called buggery, sodomy

or bestlallty 1t is ev1dent that in the eyes of the public

and the wrltten law ‘homosexual encounters and sex with an-
imals were nauseatlng and repuls1ve acts commltted against

('God nature and s001ety while the offender was a horrirfic

»s1nner and’ crlmlnal However, despite such notlons, the
avallable information suggests that the judges rarely re-
sorted to the max1mum penalty of life imprisonment for bug-

gery or the ten year maximum for attempted buggery During’
™

the late nineteenth and early twentleth century the penal-
tles for a buggery/sodomy conviction ranged from shorter
sentences of 'six, twelte. eighteen and twenty months to
‘longer sentences of two, Fhree, five, six, tén and fifteen
years.54 inione instance. a fifteen vear sentence with hard
labour was imposed on two single men in British Columbia,
aged twenty elght and twenty. who were found guilty of bug-
gery on .June 29, 189]. 5 Another case in the same yeAar saw
a twenty-five vear old and a3 thivty-five year old man sen-

" Ttenced to fifteen years imprisonment. after being found guil
Fy of committing sodomy by the presiding jndege at the Novem

. . : ZA
ber 23 1801 gitting of +the Acaizes court at YVieatayig. -
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E When the offence was spﬁ01flcally referred to as beo— |
“tlallty, the-courts stlll appeaﬁed to be reluctant to hand p
‘out the maklmum penalty under the law. On February 7, 1898
~for example, Charles Harrls was sentenced to f1ve years im—
"prlsonment by Judge Splnks at Kamloops for bestlallty 57
Durlng World War One, a Russian man was sentenced to two
years and three months’ w1th hard abour by a judge at Fort
St. George for a s1mllar offence 58 Desplte the ev1dence of
an eye witness in the Alex Sowayak case 1nvolv1ng a charge '
1.of bestlallty, Sowayak was found not gullty By Justlce Scott
of Wetask1w1n dlstrlct of the Alberta Supreme Court on FiPr
ruary 14, 1921. 59 } 'j . oo

Although the law made no prov1s1on for whlpplng to
be part of the punlshment for a buggery/sodomy or- bestlallty
conv1ct10n, a dose of the lash accompanled a term of conflne—
ment on at least one ocoaslon. On June 6 1912 Allan Wilson
'was sentenced to three years 1£%r1sonment plus twelve lashes
by a judge at New Westmlnster Wilson's crime was referred
to as buggery in a list of pr:soners confined in the New
Westminster Gaol.éo; Howeyer, the record keeping in ‘this
case and in others is somewhat suspect. For example, a con;_
viction for the undeflned act of gross indecency or indecent
assaultaon,a male carried the liability of beirg \)i/hi-pped.61
Therefore it is quite oossible that Wilson's crime was in
actual faert one of these two.particular nffences, but was
mistakenly!recarded as.buggery. ‘ TR

At times, pPeople charged with buggery/sodomy were

convjecred of attempted buggery/sodomy which carried- a lesser
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penalty 62 - For example, Henry Crannan‘was charged w1th .com-
'mlttlng buggery with another male at Banff Alberta on Aprll
15, 1908. Although the evidence suggests that the offence
‘was completed in toto, the preSIdlng-Judge at the'June 2,‘
1908 s1tt1ng of the Calgary dlstrlct court found Crannan
gullty of attempted buggery and sentenced hlm to three years.63
A few years later Robert. Wllson was charged w1th sodomy but
- was found guilty of attempted sodomy ‘ He was sentenced to’
six months w1th hard labour for his crlme » |

| A similar range of sentences is ev1dent in thOSe'
cases_where.a person was orlginally oharged and subsequently
convicted for attempted'SOdomy/buggery “Shorter sentenceSJI
ranged from three, six, nine and twelve months w1th hard -
labour while 1onger terms of 1mprlsonment 1ncluded two,-
three, flve and the maximum of ten years 65- In one partmcue/
lar éase heard in January 1898 the defendant pleaded gullty
.to a oharge of attempted buggery at Fairview, British Col-
umbia. A judge sentenced,him to_five years imprisonment.
Although he had admitted his guilt,vthe maxlmumtpenalty was
~not given.6 However}'when Sam'Dayﬁs pleaded not guilty on
a simllar charge before ‘he 5algary jivision .of the Alverta
Supreme Court on May 21, 1912 he was found gnilty and sen-
tenced to ten yea}s.67 Degpite the fact there was the over~
' whelming evidence of two eye witnesses, one of them being a
police officer in the‘Harrington case, Judge W. Walsh sen:
tenced the accused to three years imprisonment on February
23, 1915 for attempte_d'buggery.68 Once "again the judges -

“in Western Fanada were Aisplaying rheir pbowers of discreticon.

I
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Even though the offence and the offendef were thought

to bendetestable,bwicked and despicable, at times the crimin--

al justice system eXercised its prerogative of mercy much#es\
it did in'oases'involvingvsex assaults-déainst femeles; For .
ekémple, d siXty year old man who_had‘been«sentenced to two .
 years imofisonment on.November 13, 1889 for oommitting an

.~ "unnatural offence" received an official pardon on September

21, ;1891J69' Two men.who had'received fifteen year sentences

on November 12 1891 for sodomy had thelr sentences commuted
to seven years w1th remission for time served, on December
7, 1895.77% 1In a rather peguliar. combination of crlmes, a
twenty tmo year old man was sentenced to four years 1m-

prlsonment on Feﬁfﬁif& 20, 1903 for robbery w1th v1olence

and attempted sodomy On August 10, ul906\h1s sentence was'

commuted.prov1ded that his relatlves took him home and look—

71

ed .after him. Three years later, a man serving.a prlson

term of between two and five years in.. the Manltoba Penl'en—

tlary was released on a ticket of leave. In“th1s case

person had served a 1ittle over half of his senfence hefo

-

he was r‘e]eased-’2

Bt the length of the sentence, whether it hé long .~

N\
or short, is not really the jgssue. The Very fact that pris-

on terms were given for sex acts.which were- thought to be

unnatural suggnsts that law and sooaety possessed little

understandlng or roncept of sexual act1v1ty due to circum-
stance or preference. Unnatural sexual activity threatened
“traditional concepts of married love<*and pr0creativ@ sex.

. ' - ' = bl . . 4
fonsesquently, unnatural sex had to be socially and Tegally ~
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condemned:;
| Clas31f1ed as one of, perhaps the most unnatUral of
all the forms of unnatural sexual activities, homosexual en-
'counters between males were viewed as s1ns against God,
crlmes agalnst ndture ‘and offences against society Atfi'
. tltudlnal confus1on‘over what was buggery/sodomy in the -
minds of the publlc was somewhat alleviated with the trl
" of Oscar Wllde; As a dlrect result the perpetrator of same
| sex actlv1t1es between males was a sinful, immoral and crim-
inal sodomite. But this narrow claSSLflcation was not ex-
pressed in the written crlmlnal law or used by the criminal
Justice system. In the legal sense of the terms, buggery/
sodomy still reférred to heterosexual anal 1ntercourse,
homOSexual anafllnrproourse and . sex with animals: Desolte i
the continued use of general1zat3ons by the law, the pers N
who commltted the erime of buggery or sodomy ‘was st11l d
Sinner a criminal . Howover. the eqnating of*Wilde with
a sodomite to produce the labelling 1hiaca 'an Osecar Wilde
type' in 1895, did not redlt in any noticeable innregas in

the sentences meted out by the juiges ir Western Canadn.

Tha existence of same sex rals"ianships and sex
acts which were nonproneative in intent threatened the
very foundations of a‘sooie'y hased " married love and pro
vbreativo sex.u Comsequently, society made few attempts to
come to some uhdefstanding nf the Oscar Wildes in Canada,
particularly those in the West. Instead they wife fearad
and despised by sooiaty, while at the same time thev were

a
bp:".\-;q T\"N) ey [vr;\d 7-'!7\1'1 pr Ao e tp,] h"dﬂlﬁ -hhe ]F‘.W~ C:r‘}.,ﬂ]a:( 1
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_Works dld llttle to change these perceptlons. Acceptable

sexual actxvxty had to be protected and attempts were made

But in splte 6f the soc1al and lega& restralnts homosexual

ac+1v1ty d1d not d1331pate. It contlnued to challenge tra*f

6

4;6?:

e

dltlonal sex“al morallty Wthh was so prevalent in the West—

4

ern Canadinn experlence from 1890 to 1920

4

|
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' to eradlcate or. ét least llmlt unacceptable sexual behavlour
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pp. 31¢ 340. Also an eXamlnatlon of the indexes of the
periodicals mentioned in the text reveals that very few
arti~les appeared on theg subject of homosexuality.

'.OQuoted in V.‘Bullough "Homosexug&ity and Its -
Confusion with the 'Secret S$in' in Pre-Fréudian America"
in V. Bullough, Sex, Society and History' PP . 112-125. See
also M. Bliss, "Pure Books on Avoided SubYects: Pre—Freud-

lan Sexual Tdene in Man~7a,” Higtorical Papers (1977), nr,
89 10R,

212< Henry VITT. ~..A

22In order of  their appearance in the text, the

statutes dating from 1548 were as follows: 2-3 Edward VI,
c. 29 1 Maﬁy, c..1l and 5 Elizabeth, c. 17. A similar dis-
cussion of the statutes can- qe found in A. Gigeroff, Sexual
Deviations in the Criminal. Lalv: Homosexual, Fxhlbltlonlstlo'
.and_Peodophilic.Offences_in Canada TTorrnte: iy arsite of
Toronto Press, 19685 p. 15, fn. no. 4,

“ISir Bdward Coke, Phe Third Part of the Institukes
of the Laws of England. 164% edition (iew York and London:
Garland Publishing C~., 1979 edition), Ch-rter 10 "Of Bug-
gery oxr Sodomy," Feor an interpretatior of ' ~ke me Migrraff
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3OCanada, Offences Against the Person Act (1861),
24-25 Vietoria c. T00, s. 81,

3lpanada, Statutes of @anada (1869), c.. 20, s. 63.

32Canada, Revised Statutes of Canada” (1886), 157,

4 .

: 33According‘to Stephen, "Every one commits the fel-
ony called sodomy, and is liable upon conviction thereof,
to penal servitude for life as a maximum, and to penal serv-
itude for ten years as a minimum, punishment who (a) Carnally
knows any animal; (b) Being a male, carnally knows any man
or any woman (per anum).” J. Stephen, Digest.of the Criminal
Law of Canada (Toronto: Carswell Co., 1980 reprint; original
‘edition 1890), Chapter XIX, Article 213. : ‘

3u55—56 Victoria, ¢. 29, s. 174, Canada, Criminal
Code.of Canada (1892). _ _ .

7055-56 Victoria, c. 29, s. 175, ibid. T

b
36Duri.ng.the late nineteenth and early itwentieth

century every indictment issued for the crime of buggery

and attempted buggery included these words, -

??Suprame Court Records (hereafter SCR), Criminal
(Wetaskiwin), File #1662, Case: R. v. A. Sowayak (1920),
huggery . . ‘

. 38Canada. Criminal Code and'cher Selected Statutes
of Canada (1970). “When %the listing for sodomy was checked

in the index, it «aiqd "see buggery"--p. 39,

©

39Provincia1 Archives of British Columbia (hereafter
PARC). Attorney General Papers, Inspector of Gaols, Nanaimo
Gaol, Record of Prisoners,: Vol. 1 (November 1893 - February
19119, p. 100. On May 6, 1915 Mark Kulick was sentenced to

two vears and three months hard labour by Judge Calder at

Fort St. George for the crime of bestiality. No mention was
made ars %t the type of ariimal. .Ibid., New Westminster Gaol,

Retur» of Prie ners confined, Vol. 7 (June 1914 - October
1Yy Lo S : o

/
o ' '
' See the discussion of the Sowayak case on page 155
2" thi- chapter. Although the ensuing case occurred a few
0 fter thq lagst year of this study, it serves as yet



another example of the problem. On July 8, 1921, Johnt Mc-
Ewan of Vancouver, British Columbia appeared before the
Wetaskiwin District Court on the following charge; "With a
certain heifer calf, wickedly and against the order of
Nature-did have a venereal affair, and then and.there un-
lawfully, wickedly, and against the order of nature, with
the said heifer calf, did commit. and perpetrate, .the de-
testable and abominable crime of Buggery." District Court
Records, (hereafter DCR), Criminal (Wetaskiwin), File #1750,
‘Case: R. v. J. McEwan (1921), bhuggery. :

: QlThe federal statistics for the years ending 1890-
1920 can be found in Canada, Sessional Papers. The number

of the paper changed in each volume of these collected pa-
/befs. .

- dJ. Gray, Red Lights on the Prairies  (Toronto:
Macmillan, 1971) and J. Bedford, "Prostitution in Calgary, -
'1905-1914," Alberta History (Spring 1981), pp. 1-11.

QBW. Tremeear, The Criminalvég%e.and the Laws of
Criminal Evidence in Canada (Toronto: Canada Law Book. Co.,
1902), Part XIII, s. 17L, p. 126.

uuR; v. Hartlan, 2 Canadian érimihal Cases (1898),
n. p. : : . :

u5"An Act for consolidating and amending the
Statutes in this province relative to Offences Against
the Person®™ 4 and 5 Victoria (1841), ¢. 27, s. 18, Canada,
Consolidated Statutes of Canada (1859), The following year
an act stipulated that a conviction for assault with intent
to commit rape or with the intent to commit ‘the abominable
crime of buggery' could result in up to' three years with
hard labour at Kingston Penitentiary or up to two years in
another place of confinement. “An Act for better propor-
tioning the punishment to the nffence, in certain cases."
6 Victoria (1842/43), c. 5, s. 5, Canada Consolidated
Statutes of Canada (1859).

“5w. Tremeear, The Criminal Code and the Laws of
Criminal Evidence in Canada: -'Unlike rape, sodomy may be
committed betweert two persons,; both of whom consent, and-
-even by husband and wife.” (p. 126).

.

47However, in the late 1920s the’ Ontario court of
appeal overturned a conviction on a charge of rape because
the boy did not make his complaint until one month after
the offence had allegedly occurred. . This was much like . om
the arguments which were used in cases involving sexual
assaults against women. R, v, Elliot, 49 Canadian Criminal




Cases (1928), p: 302, The case is mentioned.in A. Giger-
off, Sexual Deviations in the Criminal Law, p.»103.

g

offence mentioned in the last presiding section.™ - This re-
ferred to section 174 of the Criminal Code which was the °
crime of buggery. Canada, Criminal Code of Canada (1892)
55-56 Victoria, c. 29, s. 175

; 4980R, Criminal (Wetaskiwin),.File #1004, Case: R.
v. John Harrington (1914), attempted buggéry. Although Har-
rington pleaded not guilty, he was found guilty by a Judge

alone and sentenced to three years 1mprlsonment ‘ h

-
-

o 501 1d., File #1662, Case: R. v. Sowayak (1920),
buggery. S also DCR, Criminal .(Wetaskiwin), File #1750,
Case: R. v. J. McEwan (1921), buggery. A complaint was laid
against McEwan charging him with .buggery with a cow after
the owner of the cow noticed there was something wrong with
it. Upon giving a statement in which the "accused admitted
his guilt, he was senfenced to two years less one day im-
prisonment “by iawiLees on August 24 -1921.

¥ o
- 51y, v.‘Dellp Singh, 26 B. C. Law Reports (1917-
1919). pp. 390-396,. ~ ‘

52"HORRIBLE CRIME AT REGINA: Arrest of Prcminent
Citizens in Connection with a Most Revoltlng Offence,"
Medicine Hat Times, 23 May 1895, p. 1.

53"Set‘lous Police Charvrges,;" Edmonton Journal,
9 August 1907, p. 4, ' .

S For example: a six month sentence was imposed on
J. Storm by Police Magistrate Williams at Vancouver on No-
vember 30, '1907: PABC, Attorney General Papers, Inspector
of Gaols, New Westminster Gaol, Vol. 5 (October 1895 - %f
tober 1910), n. p. J. Evans received a twelve month se
’tence for a buggery conviction on June 21, 1906. Ibid.
G. Strickland received eighteen months 1mprlsonment ’ygid.,
Vol. 7 (June L - October 1917), p. 20. E. Woons received
an eighteen month sentence on April 4, 1912. Ibid., Vie-
toria Gaol, List of Prisoners under sentence in. Vlctorla
Gael, Vol. 17 (November 1910-1914), p. 95. DCR, Criminal
(Wetask1w1n), File #1750, Case: R. V. J. McEwan (1921),
buggery. The accused received a sentence of two years less
one day. On July 27, 1899, John:Bow was sentenced to three
years imprisonment. PABC, Attorney General Fapers, Inspec-
tor of Gaols, -New Westminster Gaol, Vol. 5 (October 1895—
October 1910), n. p. Five year sentences were popular in

o "Everyone is guilty of an indlctable offence and
Iiable to ten years. imprisonment who attempts to eommit the
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1908, 1911, 1912 and 1914; Ibid., n. p., 1bid., Vol) 7
(June 1914 - October 1917), pp. 1 and 3. A ten year sere
tence was given to a man born in India by Judge McInnes in

‘Vancouver during September 1910: Ibld., Vol. 5 (October 1895—

October 1910), n. p. - ’

55Ibld Vlctorla Gaol, Record and- description list

.of all prlsoners recelved in Victoria Gaol, Vol. 12 (Novem-

ber 1890 - February 22 1910), p. 8.

: 56"Crlmlnal Statistics for the year ended September
30, 1896 " Canada, Sessional Papers, Vpl. XXX (1897), Paper
8d, 244 245, , .

>

B?PABC, Attorney General Papers, Inspector of Gaols,
New Westminster Gaol, Return of Prisoners Confined, Vol. 5
(October 1895 - October 1910),“nrnp;

58Ibid?, YOl. 7 {(June 1914 - October 1917), p. 49.

5980R Criminal (Wetaskiwin). Filde #1662, Case: R.

~v. Sowayak (1920), buggery, See Blso DCR, Criminal (Wetas-

o

kiwin), File #1750, Case: R. v. J. McEwan (1921), buggery.
Although McEwan admitted to buggery with a cow he was sen-
tenced to two years less one day imprisonment.

6OPABC,' Attorney General Papers, Inspector of Gaols,
New Westminster Gaol, Return of Prisoners Confined, Vol. 6
(November 1910 - May 1914), p. 123. See also John Wheaton's
punishment for a buggery conviction on October 2, 1906,
twenty lashes: Ibid., Vol. 5 (October 1895 - October 1910)
n. p. ‘

61Canada, Revised Statutes of Canada (1906), c. 146,

s. 260,

s. 206 and Canada, Criminal Code of Canada 11892 cﬁ-@ng

;

62T_he maximum penalty for attempt to commit sodomy/
buggery was ten years imprisonment. Canada, Criminal Code
of Canada (1902), s. 175 and Canada, Criminal Code of Canada
(1906), s. 203. .

63DCR, Criminal (Calgary), File #10a, Case: R. v. H.

- Crannan (1908), buggery. The accused was sentenced to three

years imprisonment for attempted buggery.

N . A ‘
6LLPABC Attorney General Papers, Inspector of Gaols, -
Nanaimo . Gaol List of Prisoners under. sentence in Nan®himo

Gaol, Vol. 2 (February l9ll - August L914), Pp. 58-7". . The
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prisoner had been committed to trial on December 30, 1912.

[

‘ ..65See for example the following cases. On June 4,
1906 Frank Clarke was sentenced to three months imprisonment
by Police Magistrate Williams at Vancouver: PABC, Attorney
General Papers, Inspector of Gaols, New Westminster Gaol,
Return of Prisoners Confined, Vol. 5 .(October 1895 - October
1910). Bram was senténced to six months by Judge Howay at’
New Westminster in September 1917: Ibid., Vol. 7 (June 1914 -
October 1917), p. 110. On September 16, 1915 a man was sen-
tenced to twelve months imprisorment: Ibid., p. 59. See'alsg/
SCR, Criminal, {Wetaskiwin), Fi%e #1008, Case: R. v. J. Har-
rington (1914), attempted buggely, sentenced to three years
imprisonment. 4 _ _ ‘

. ;SﬁbABC, Attorney General Papers, B. c. Provinggal
COﬁaE (Fairview), Police Charge Book, Vol. 1 (1897-1908),
p. . ‘ : ' ~ : | o

67SCR. Criminal (Calgary), File #85, .Case: R. v. S.
Davis (1912), attempted buggery.

_ 68Ibid., Criminal (Wetaskiwin), File #1004, Case:
R. v. J. Harrington (1915), attempted buggery.

69"Crimirial Statistics for the year ended September
30, 1891," Canada, Sessional Papers, Vol. 25 (1892), Paper
7e, Table .VII, "Pardons and Commutations," n. pP. :

s . ?O"Criminal Statistics for the year snded September
30, 1896," Canada, Sessional Papers, Vol. XXXI (1897), Pa-

per 8d, pp. 245-246, Both men were serving their sentence
in the Manitoba Penitentiary.

71"Criminal Statistics for the year ended September
30, 1906," Canada, Sessional Papers, Vol. XLI®(1906-1907),
Paper 17, Table VII, "Pardons;and'Qommutatidns," n. p.

L ~
_ 72'-‘Criminal.Statistics for .the year ended Septémber
30, 1909,"” Canada, .Sessional Papers, Vol. XLIV (1910), Pa-’
per 17, Table VII, "Pardons and Commutations," n. p. '
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CHAPTER VI

INDECENT ASSAULT ON A MALE

AND GROSS INDECENCY J t'B

Duriné the-late~nineteenth and. early twentieth ‘ | /

century every male who“perticipated in ‘'some form of sexual

"activity-with another male, whether'it was consensual anal
\intercourse, mutual masturbation; oral sex or the mere

| toucthg of the gen%tal area, was identifiéd as a sodomite

and llable to be prdéecuted and punlshed under the Canadian a 5

criminal law. Specific acts of homosexual anal intercourse |

A _ (. N , . S ,
were ostensibly restricted by sections 174 and 175 of th

. ) . : ’, PN
A1892 Criminal Code. Section 174, which dealt with the more

inclusive crime of buggery, stipulated that a conviction

= for homosexual anal intercourse carried the poss1b111ty of

f

llfe 1mprlsonment,1 while section 175 stated .that any male
. ¥ o 4(
found gullty of attempting to commit the act was liabie to

a prison term of ten years. 2

All other sexual contacts be-
N tween males. short of anal 1ntercourse, were 1ncluded in fhe Ig v
sections dealing with the legally undeflned'offences of in-
,decent_assau;t on a male and gross indecency. ‘A conviction
v for either of these two offences'CarriedAaySubstantially re—
o duced mé&imum#prison term of five years for‘gross‘indecenéffﬁ,_
and.ten yeare.for“indecent assaﬁlt'on a male. b The offender
‘was also llable to be whlpped 1n both 1nstances |

_,.)

Since there was no legal deflnltlon as to what con

3.8 176



" stituted either offence, charges of indeceht assault on a
~-male or gross 1ndecency were laid if there seemed to be in-

_{suff1c1ent ev1dence to warrant a charge of buggery or at—

tempted buggery. Srmllarly,.lf the Judge and/or Jury were

hes1tant to cbnv1ct a person on a more serious charge, a

conviction for one of the two lesser offences could be given.

It made 1little d;fference to the law or -to the ad judicators-

whether or-n?t the homosexwal activity occurred in private
and was between two consenting male adults; such encounters
were socially and legally unacceptable. And throughout the

1890s and early 1900s . the crlmlnal Justlce system in Western
..,\Efe -

Canada used the full range of poss1b111t1es afforded to it

by the Criminal Code to legally restrlct all sexual contact

between males. e 3; e : S ,.

N e
~ Pnlor to 1869\the offence of attempted buggery/bes-

tlallty was ‘contained in one sectlon of the crlmlnal law,
wh1Ie assault with intent to commlt buggery and indecent
assault on ‘a male:formed another section. However, in 1869
indecent assault;gﬁ»a male, assault with 1ntent to commlt
buggery and attempted buggery/bestlallty were ‘all placed 1n.
one sect;pnt;hore spec1f1cally pter 20, sectlon 64 of
Canadian- statute law..._~Ad'apted\,ﬁ‘rom chapter 100, sectlon a62

of the Engllsh UTfences Agalnst the Persons Act passed in
§ .ot ;‘H"’x—-—' S

: lSéL, the- Canadianjstatute stated that "whosoever" was

(il NC
\jtude far any termrnot exceedlng lO years and not less than

J o2

found gulfty unﬂér s@cﬁidn 84 - could tbe kept in. Penal Serv1—

. e
N

3 years, or to be 1mpr1soned for’ any term not exceedlng two

-years, w1th or w1thout Hard Labor."é" By us;ng the term

s,

%
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"whosoever," it wasiquite conceivable that a fémale could

i
.

be charged with indecent assault on a male under the strlct
sensa of the law. However in 1886 chapter 157, section 2

: restrictedlthe offence to any male person who. mlght commit °

. an indecent assault.on another male.6 Thls, in effect,

" created the flrst male homosexual offence w1th1n the context
of the written Canadlan crlmlnal law.

“With codification of the law 1n.1892, several sub;
stantial changes in the class1flcat10n, deflnltlon and- pun-
-1shment of the three offences occurred In 1869, attempted
buggery, assault with 1ntent to cdmmlt buggery and 1ndecent
assault on a male were classrfled as "Unnatural Offences ‘
Then in 1886 they were placed under the'"bffences againSt
Public Morals"‘category Under the Code. they .were included

4

in tﬁé "Assaults" category and Dlaced under the general rub-

|

ric of Offences Against the Person and Reputatlon." 'But
. .
more important, attempted buggery wasg sepmrated from the

other two offences.. Subsequently, a male ~nnld be'charged

with attempting to commit buggery under~a'separate_section
of the law. A conviction fbrfthis offence carried a maxinum
penalty of ten‘years imprisonment.7' Assault'with'intent to
commlt buggery and indecent assault on a male were still
class1f1ed together and a male person- conv1cted under the
pertlnent sectlon of the Code was llable to seven years.lm—t
prisonment and to\bekwhipped.s” Later in'l892, with little
discussionbof‘tne topic,xParldament returned to”the‘ten
%ear maximum prison term for these two,offenceSt9

Since the crime,of:buggEry included,heterosexual

t ' ] . . t . #
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'an_d h‘omosexua‘l anal inter_c‘o\urse astwell as carnal knowie’dge
- with animals, an assault with.intentuto commit buggery could
,‘be an asgault w1th the 1ntent\to commit one oﬁ these Very /
'.,different offencesd: But as we\have.seen, accordlng to - the
written law as of 1886 anlindeoent assault against a male’
could only be perpetrated by another male. This meantythat
one section of the Crimlnallgode encompassed hoth heterof
sexual and homosexual acts;awhile another section was ex- -
clusively homosexﬁal ¥n 1ts intent. For the most‘part how—.
ever, a charge of assault with intent to commit buggery re—:
ferred to the specific act of homosexual anal 1ntercoud&e

while all other.homosexual acts were prescrlbed:as_an_in—

dezent assault on a male.-
<

What actually constituted an 1ndecent assault on a
male in late nineteenth and early twentieth century Western
. Canada° When Sir John Thompson gold the Aprrl 10, 189b 31t—
ting of the House of Commons that an 1ndecent assault was

"annassauLt_made'in‘pursuance of,an attempt to commit a
. , : _

‘graver:offence," he was referring to an indecent assault

committed on either afmalebor'a'female;lo‘ Thus, according

-

- to Thompson's statement an'indecent assault on & male could

be an assault made in pursuance of an attempt to commit . -

« . , ] \ ‘ . o
'the abominable erime of buggery.' However, since the of-
fence was left undefined in the written law, it was subject

to wide andbyarying interpretations by'thefauthorities and

~ the public. - Thus, the term oould”be and}was applied,to

'simple acts of toUChing{~fondling or'pral sex and even to_wgﬁ

‘ S, ’ . . -
attempts to have carnal knowledge per anum which could be

| | R
l‘ v‘I., -

9
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legally classified as‘attempted bugéery.

Iﬁ;lafe Septeﬁbefvl912, for example, a complaint
was 1éid égéinst Frank Bere of Calgarj, Alberta for alieg—
edly indecently asgsaulting Cecil Matfhews,,a,séven year old

| Béy. Mattﬁewé told Police Magistrate Sanders, who presided

| over thé Police Court hearing.into the case, that fhe ac-
cused "made me smoke and laidtme on the bed and he 6pened
my pants down hére.and Eyt'hié hand on my stomach angd played

" with my'dickey-."ll A few m?nthg later, Samuel -Scott appear-

ed‘before the Distriet Court of Wetaskiwin on a chargé of

indecéntlyfaésaulting a male under fourteéh years.of age

én ahd prior to DecemberWBO,}l912.f The ten year old boy‘

told the court that on a number of occasions Scott had rub-

bed his penis between his legs and on the back part of him,

but'had_notAactually‘attempted anal intercoﬁrse. ‘He fqrthér .
that hé had performed and participated in oral sex
with the accuse_d.12 Then in,a‘Decembgr 1921 case in Célgary
Fred Cunpingham was charged with indecently assaﬁiting Gor-
don Northfield, during wiflfh time the 1attef alleged that
Cunningham had put hig hal down his pants.l3 . )
Much Like. the sitﬁ;%ion involving reported céses
of indecentléEEaults of”females which were perpetrated a- N

gainst young gifls, a lafge number oj\the indecent assault

cases involving males were committed on young boys. This
- > . <

U -meant that. the persons presiding over such cases were faced
FQ')' 5 ywiﬁh.the’similan.problemAdf admitting the evidence of a éhild
SRR 'ﬁﬁx*under oath and then acoumulating sufficient corroboration
’ .
Y B

child"s evidence, The R. v. Iman Din case of 1910
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is a prime example of such a dilemma. On September, 21,

1910 Iman Din was convicted of indecently assaulting two

boys on different occasions and sentenced to ten years imfi‘"

prisonment by County Court Judge McInnes at Vancouverf
Br1t1sh)Columb1a. Upon appeal of the conv1ctlon,'eounsel
for the accused contended there was 1nsufflclent corrobor—
atlve evidence to warrant a gullty verdict. @he key witness
for.the,prosecution was an eleven:year 0ld boy named Alexan-
der Ashford whose evidence was received but not under oath.

Although he;appeared-hesitant to-Answer questions posed by

the prosecutlng attorney, Alexander'told the court that on

_% one occasion he had gone to the house of the accused where

) the latter had locked the door, pulled the pllnds, commltted
the offence (details not given) and gave him money. Alexan-
der S 51x year 0ld brother Joe was called to the stand to'
give corroboratlve evidence, but not under oath. His evi-
dence contrad1cted that of Alexandér. Joe contended that »
the occaSLon of the alleged offence was a moéonth later than
the date glven by hlS older brother 'Furthermore, Joe -
stated that he went to the accufed's ﬁouse with Alexendert
and it was-his brother and not Iman Din who locked the door
and pulled down the blinds. ‘

The four judges who heard the appeal held diverse

opinions on the corroboration requirement in the case.!ﬁ
v'Judge Macdonald argyed  that the ev1dence of the younger
brother contradlctjlelexander § story to such an extent

A .
that 1t destroyed credibilitygy In a 81m11ar gashlon; Jndge

Irv1nanoted that the disgcrepancies between the two storles

181 .
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were too great .to allow for.a conclusion that there was
sufficient cérrobofétive evidence. But Judge Martin and
Judge Gallihef expressed a different view: They aggUed

that nearly eyery type of evidence admitted had some sort

of discrepancy and'this éhould fiot detract from the cor-
roborative nature of the information. As a result of this
pro%lem over corroboration and the trial judge's incorrectly
' adpjtted evidence of an attempt by Iman Din to commit a sim-
ilar offencé with ano ther male at another time, the éppea]

court g}dered that a new trial be held.lu

A simiiar problem can be seen in a January 1913
case heard before the district court at Wetaskiwin. On
January 3, 1913, Carl Calviv_iaid a complaint aghrinst one
of his farm_handszSamuel Seott, f;r indecently assaulting
éalvin's nine year nld.adopted son. Fdwin, on.and before
Decegper 30, 1912 at Mernn, AlPErta. The hoy, whose in-
formation was received hnt not under ocath, told thelDQeWim
inary enqﬁiry that the accused had indecr n!'ly assaul ted him
on several 5ooasiﬂws. in-luding oral eenita) ~ontact At
.least onoce. Coqnsel.For the defence attempted to destreov
the reliab}lity of the boy's testimony by asking him whether
- he knew the importancé of telling the ffuth and what would

happen if he lied.ls

Edwin responﬁed'to both questions
negatively«~ Although no éne else witnessed the assaults,

the boy.'s evidence wal sufficiént]y coerroborated by the

182

sworn testimony of his father and grandmother. Farl'Calvinf i

noted:that there seemed to he what he .called "an undue inti-

maecy"” between Scott and his son. He became suepicious of
[4
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their relationship and decided to question Edwin. It was
after this that he decided to lay a complaint agalnst Scott.
The boy s grandmother- testified that she had overheard a
conversation hetween the accused and Edwin which led her to -
conclude something strange was going on. Despite the fact
that the eerroborative evidence was apparently circumetantial
and the boy's admission that he dieliked Scott, the latter
was committed te stand trial on a charge of'indeeently-as—
saulting a male by the unsworn testimony of a nine year old
boy. 16 '

Once again, the evidence .suggests that the courts

*meted out a variety of sentences prov1ded to them under the

letter of the law A male conv1cted of committing an 1ndec—

o

N,

Referrlng to the crime as -

a"'.,_r‘lsonment

and unnafural " Judge Henderson .

Tn paeelng thle sentenc&, Henderson nﬁ*ed

I cannot help thlnklng that you are .
not wholly vicious,, not a criminal I
by instinct or brlnglng up. I had

thought of sending you to the peni-

tentiary but on furthe onsideration :
I do not think that w1i!Fbe necessary e
to bring about reform in your case.

You have sad time already to reflect

upon it.

Obviously, the judge was hoping that Egan would repent for -
the evilsg of his ways<throﬁgh a short ﬁrlson.te%m rather
than a long term of conf}nement. |

In other‘instances, the short prison term was ac-



companied by a dose of the lash,

For exampleo,‘von May 23,

1901 a twenty-seven year old man was sentenced to three

years imprisorment and twelve lashes by a “ounty Court

\

"Moo nt Kam!onpea, Brifieh ¢ luombia,

. : . 1
the f1rgging waa vemitie?,

antilanced ta the mayximum

~1 mne

-]r‘](" H

And ~1though TIman Din wag

tenn yvenre ivpriesrnment on September

' ho rememhered that he had heen feund guil-

v of "nderertly  eannltivig two bove At different times. ?
Ty wona ot n pan- of e apecifje ant gt at Teagt two dif-
{
fayent amrna-jiona, and thie t'srs wng al 'ave the foar and
(‘«\""‘"'l L3 T B T S T U RTR T B RUP ) Vot Ve A diapeei kEion te
o Yy ' h cffan: n» ~
Pt n charoge ~»nd o nviction for indecent sgsault
ar ol ey e toThe 'r\,ly a ~nue pro ided hy ‘the r imjiral
[EENS Trr foa b he o ot lebhle evidenneg miggeeta 'hat the 1o
ol ]l nedef el ant ! e inlecrna, rgg more o evalent
than in con . g agnl) como e iy In e '\/‘ﬁ;nv:]av- and W1
v ! ' S T A R Uyh a thia ocomm nee an e !
bt 1o o, fon 0 Ty e m e ie o dberm oo A
o P . N o o b an bt al L eeer N S,
! ! PR oo '\.‘ ot v o s T oader e b noaan )
! Vo [ " oy .|i. {{ ~ v Yark el ool In
[N o bkl e bher o 3 ATt et i b poage i i T by Rhiad
e T AL " malna wad groee inJoncney
ooap 0 o eb e gh at e e aned gd bedieabar
! ] ‘ -~ Lverbe gy e AT
' V- " . oo Memereyr Vb ) "h [

Then on May 7. ldOfF{
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the authorities to envision an indecent assault on a male
as a prelude to committing the a~t of buggery. Put wha te

the reasons, cases involvi g the ive of ‘gross ind: oene

IH.’

were prw'\ceggoﬂ Fhy O‘]gh \ meoo b ke Covad s ‘
TRON e 1020

’
Tt waag not unti' “he year 180" thnt the of ' nee

groa indemenay o el T by Can dinn ok fo'= 1oy, e
Qir Jeohy Thempaon i 'y oedn A4 H\c: fteavins oo ML Tanae
Comm ne an April 10, 12870 1o =iglad "Tal theon “iengcen
wer makirg an appearance in bee co Try oa o bhoopresent
law wao ') equipr A4 b bhayed ]l Fhoom . Thon S L LA A
o1
had Yo h- made, Paai cally . bl 0 e dign b b ot
verbatim eectio- 11 f the ™riniaal  cw NreenFyea btk
wr

nad keen pagaed 1ive vo vy capliary i P T 7 nofroty,
At AT fFear s ona tab o e oo g e v SR 2 '
the Avioroam e mf o I L oe ! '
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Unfortunately, however, the offence of groés.

4
decency was never defined in or by the criminal law.
Sir Richard Cartwright asked Thompson to give a precise
Tefinition of +h-~ term, to the House of Commons on April 10,
'QC'), Par twriesl b prefar~d Wie qnogtion with the f ‘l]r)wing
1 am quite aware that the particular
crime which'he [ Thompson] has in minA
, is one which, I very much fear, has
been ~n ‘*he increase in certain sec-
tions of society, and can harlv be
punighed tao gawnrgly_?"\
%oW“ v, a ~arefr]l reading nf the House of (nmmong debatn~
Bl : : .
Anmea vt pj("‘\'i’]" any ingi_ghf‘ ac too o what 'the particula’(‘
“vime’ might he. And Thompson merely replied that it was
“irtually impossible to defive the term gross indecency any
. y Ny
Pottor Fhan wha' appenarad in Fhe Fnglieh atatute of 18RS,
v "he eame djecrugaion tha Honenyabla Mr. Mitehel] evw
proe e soneern o er the apprarent Yaeck of definition.
Y oo the ff o iva wags Y "1.(\|!Q1y S(‘\Ti(\nc mn«\u"gh -f(; carry [ 2
. . . L3 \ \t - -
roeeibility af A five yeRpry prioan term, he argued that a
‘.J
OEnRtien of he sp 2T i0ie gt of groes indecancy ebantd
DT ey i the abAatagt e Therae wag a'ecn the pengihig t-y (BN
L R N E A R Y the Ferm grooe Phde=nancy mic! ' meoan
TR P i e ol oy te N e oty y Voo et
E L L L AR I R B P fifty knowr %
. [
' e ot e o e sy e e Ad e ead T "y
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In fact, two years iatér, wheh.the section of the Criminal
Code’ deallng with gross indecency was belng dlscussed 1n-
the Commons, Thompson still malntained that 1t was im- h
possible to define these cq‘!s by any form of wprds. 81;

As a result of this lack'of definition; a sjmplé

téuch, fondling, fellatio, attempted~huggery and even éom~
plete homosexual anal intércourse Qere all refefredjéo‘as
arta - f groqe indecency by the au*hofi*ies in Wegteyﬁ éan—
3da. On November 18, 1911 a twenty—seven year old Eaﬁ;f
jewelle' appearad before the Nalgary 4istrict COurt;on.thrge
chare-a of bhuggery a]legedl& committed with three 4ﬁfféren£

males An January 12 of the same vear. John Ward@ the ac-

cused. pleaded not guilty to all thtase charges%;but he was }

+ ¥

fromd enilty on two counts of buggery and ona counf of gross
indecerery which never appeared in the formal charge.zg' Evi-

dentlv a charge nf buggery could lead to a ~onviction for

preea dinloaconey . In another cace heard hqﬁbre the Malgary 1}

-t

Fictriet conrt o June 11, 1914, Michael Noland was charged
. » '\ .
. . . . . .
viith cammitting anoa b oof grosg indecency with John" Norman
" bhe Proci o ve day Al Hmug}u no mention was mage ﬂas\“to the

.

epecific Aot i th o comrlaint. the fants rregented in the -
I . - 3 “
Terositiona yeoeal Yhet 3t wags g eage of ~r 0] eaw ) Thne

A . . ’
it ig qr‘r"wr‘e)" Hhabt Mibehell'a fogre ayer a ]l offd "in.
’ /

R T R T LI well fmed 4 Tho oot "Ry

e
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When prov1s1ons for punlshment of gross 1ndecency
N ¢ ‘

.were being discussed in the House of Commons on May 25,

1892, ope of ‘the most respected legal minds in Parllament,‘

the honourable member for Bothwell riding, chose to speak

Until this tlme Aev1d Mills had: been relatlvely qulet 1p

T

the discussion on the morallty sectlons of. phe Crlmlnal Code.

’

fHowever at this tlme Mills informed the House that Offences

=

'Agalnst Morallty, of which gross 1ndecency was now one (ac—

cordlng to- Canadlan law), had orlglnally been under %he aur—
isdiction of the eccle31astlcal courts. He arguedfthat these
so-called offences against morallty were totally:subjective

and different from those offences which appeared in the v

statute boSk. Despite the fact that’ such offences were now.
.4 ¢ N , - :

-classifiéd as crimes according to secular law, Mills ser-

iously wondered as to whether they should be punlsHed by a
long prlson term He conoluded thap they should notmg In n-
stead he favoured’ whlpping as a deterrent to commaftlng the
offence agaln. Mills® apProaoh<was,much more akin to the

concept nf crime as a sin with a punishmenﬁ of é snorf stay

in prison and a dose of the:lash. Thompson dxpressed ne

objection t~ the idea of a ehort prison te;h f% it was ac-

nnmpqnind hy W4 Wh{ﬁi?? Whether or not‘jugéesjdn Western
¥

Canada were consclous of such thoughts,ilt is eviden®% that

they rarely handed out the max1mum penalty and they used

their dlsoretlopary powers in ass1gn1ng termse of confine
ment an? the am mt of flogging *o he inflicted

, ‘ LD
Mearing in"mind that the maximum prisor term for

'
!

. !
aross indeconey wor five wearg ant o vhivring. Tighta
LD
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sentences such as thlrty days, three, 31x, twelve and eigh—

teen months, without a prov131on for the 1ash can be found
$ 23

in the records 33 Longer prlson terms, once agaln w1thout i

a flogglng. 1ncluded two, tw¢ and a half, four and even -
five years. The latter fentence was given to, three men ?; '

¥
Brltlsh Columbla on May 4, 1907. 34 .In one partlpular 1911
| case 1n‘Alberta, a man charged with buggery ﬂhlch carrled
a life impriSOnment proviso was found guilty of %@e lesser
offence of éroés indecency and received,a.thrEe'year term?35 o
When(a Tflogging did accompany the prison termi the number of
lashes ranged frdm six, twelve, twenty,"twehty—fodr aod thir-

y-36

Even an attempt to commit the act of gross'ihdecency'

with another male could result in a prison term and the % g L,
gy N
lash. On February 26, 1901, a forty-seven year °7dimale o

O
n

received a two‘year. fifteen lash sentenc~ from a antmria

Police Conrt Judge for gormi'ting sneh an offence. 37, Prior o
;x, A 5
too thie onatbho anke of World War ﬂy]e' Tah Sungh was Sentenced
< 4 S

A

te eighteen months with hard labour by a court#n British

\.

Columbia on November 21, 1913. His senténce was .to com-

) .‘ - I
merice from the date of hig 4rregt-whinch ar S4p'cmher 10

!
n
of 'hn game yegr.3 .

y :
0" @mveral crpagione the Prevoagative of merey was
o

exerc’ =g Py the criminal jinstiece system. Throngheut the
1O - A egyly 1000, priennerd had thei: terme »f panfidn
ment ajther Pertially oy katally aommuted v e the umhen
nf 1Taaher yeri b~ Fovs axamrle, tw~ moen, Ane aeed for ity

i~ an! 8 e b 2 ot g ke vt e fon pai t by of fo
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by, the Judge of the Ass1zes Court at Vancouver,\B C. on.

o

A

May 15, 1894. Both meﬁ were sentenced to’ twojyears im-

prlsonment and ;wenty-fqur lashes. Two months before they -

had completea thelr full stay in" the Brltlsh Columbla Pen~:

9

Jiifltentlary the men hadvtwelve of their lashes remltted 39

In’ anothep case. a forfy year old man was sentenced to thfee

\

years and thlrty lashes for gross 1ndecency by a Nanalmo

*Cbunxy Court Judge on June 13, 1896 However, on June 24,

‘1898 flfteen of hlS lashes were remitted whlle he was Sey’Vv-

B A

1ng his sentence in the New Westmlnster Penitentiary. 40 .S
few years later on October 15, 1901, a forty- seven year 01d
male was sentenced to two years and flfteen lashes Dy a Po

(

lice Court Judge at Victoria for merely affemptlng to commlt

~an act of gross 1ndecency w1th another male. The prisoner's

total number of lashes wag remitted on Nouomber 6, 1902, a2
In yet another ~ase, 1a fvfty year ~1d man was sentenced by
A Suaprems Court Jedge at Red Deer, Alherta on February 1,

1907 to twn y~are imprisonment and te bhe whipped twice with

Fen Jachas s ~ach ncogeion While serving "is sentence 3t
Phe Trovineial Fendtantiapy -+ Edmonton. the priconer re.
ceived word v July 30, 1008 that he would hre released flf/

teen Anys after he recsaived one whipping totalling +en Tasp~

o .
@s. " During’ the same year anather man had hie twalve manth
senten~e, which he had received in Tuly 1207 froam a Suprems
. . e ] ' ' - I,—;
Court Tudge at Magdianiine Hat, ~ammatad o, Marel T, J90R,
Thear few axampleg ilTnetrata 'hat the evelam va@ roo b gy, A
vy o '~Y~~’|gina]_ qen"r_\nee gi'v'ﬁvv i ooy b

|\ph~p¥ LN 1y ';ursr\”o?';n!(..‘ s L) Fhe 'n\/]‘nﬁql 'Y vYeoaod,
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it is feadily apparent that law and society wanted to to-

tally'eradicate all sexudl encounters between males. Con-.

[N

scious attempts by. Capadian legislators‘to leave buggery,

attempted buggety, indecent aséault on a male and grééS'in—

decency without any concfete difinition, enabled adjudicaf—
ors in fhe West to place any sexual activitylbetﬁeen males
into whatever 1egéi cétegory they wanted. 1In fa't: if they
did not waﬁt to register a éonviction for any.of these of-
fences, tﬁere was alwa&s th%!possibility that a charge and
conviction for committing.aniindeceﬁf éct'could be laid.

There can be little doubt that an indecent assault on a

\

male and an act of gross indecency onnétiruted indecent acts,
The words were iﬁterchangeable.

vMuch 1ikewindecent assault on a male.and gross in
décency, the 5'f9h§e of indecent art was ndefined by the

criminal law. FPrior to 1892 the specifi term was "o/poge"

his person.” but the velevant ae Fienn iv thae Crim ol (O

:

waer "1?I1gf"i to Fhe moere ~hat qet rhy
1ok mactkion 177 Ny reyary

wh~ wilfully (a' in the presenne of o
or more persnrns does any indecen' ant
in any place to whi~h th~ publie have
or are permitted 'o have access: or (b)
does any indecent ac' in anv place in-
tending to insult or effend anv persen
was npon conviction, liable to a $77.00
five and/or six manthe frr: " et Si
Ny Phhoant Ligrad 1at gy

Thn vegia am s of thie

n
o+
[N

>
>

! ’ f {\/}"it\y\
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year old girl commit an indecent act with him. She told *
the court that the accused offered her_ flfty cents if ‘she ”
would consent to the act (unnamed) and. when she refused he
ralsed the amount to $2.00. As a.result of his conviction
he was senﬁenced to six months 1mprlsonment w1th hard la—
bour. 45 .Less than a year later a Strathcona man was charged
with two counts of committing an.indecent‘act: one with a
nine year old boy and the other with an eleven yesr old
girl. 7In the first instance the accused had masturbated
in front of the boy, whlle in the ~second ~case he had ex- .
posed himself and used 1ndecent language in the presence of
Gladys Walters. Although he bleaded not guilty to bdth
charges, the accused was sentenced to fnree months‘With
hard lahour on earh count by the Pa]garv division of the -

LA

Alhayrtn Sapreme "ourt,

b rather peculiar case was heard by the District

Conrt ~f Wotackiwin, Alberta in the summer of 1919%. On

Aamiet 21, 1210 Malenlm Smith was charged with commifting

-
an il ean' ast at the Providoence General Hospital at Days- '
land.  The ~omplajnant Alfred Chandler, an orderly at the -

hoerital, etated that the arcused had been under his care

for approximately six weaks. He told the court the accused

had the hahit of repeatedly expnsing his'privages to anyrne,
mal:. oy female, whn Praaesd by% Chandler hpjiaved that Smith
wam not erazy but was mean and Airty. Another hospital
warker . Willigm Jameca testified that it was =a commeon oe-
SMry o nee for the acsnged o he indqrjont]y exposed., 'He fur-

et s Ted Fho agenaed wee naddiated to self-masturbation

-



-~

and had seen him perform the act on numerous occasiod%.

I

The departmenf of the Attorney General decided not to press

-ériminal charges’against Smith, preferring instead to commit

him to the Hbspital for the Insane at Ponoka.47

In these instances then, the term indecent act was
A § v . \ :

applied to self-masturbation. indecently exposing oneéeif

to either

le or female and to suggesting a person com-
mit an i t act. Yet-the Frank Bere gase of 1912 where

the accuseWPwas charged with indecent assault on a male

. after a seven year old boy tald his parents thaf‘Bere had

fondled his penis could just as easilyfbeen classified as

sy he : < s .- -
an act of indecency. In a similar fashir~n, the argument

is applicable to the 1912 Scott case where the accused rub-
bed his penis between a boy's legs.u9 Furthermore, the -
defined acti?f grosgs indonency in addition to any attempt
to commit t%ét offence or indecent assaul® on a male ~h
vicualy. constituted the committing of én indencont aat,

Butk _:,'C'onr.‘ep'tf: of indscency are JI‘@]"H b Mime and
rlace. Tn the lnte nineteenth and eafiy twentieth oentﬁrr
several sexnally rientated encounters amargst males «oh
as axhihitioniem, self-masturhation, foniling, ruhbing.
oral genital contact and anal infercourse were degignatel
as <ither an indecent assgault »n avm;1°- Frogs indecency orp
inderent a -+, Althnogh the affoenreer were never Adofined in
ctatnte oy enes Tew Jmplieit in the inclusion of an in
decent assault ~ a male in the ‘same gertion as assault with
intent "o aommi!' tbaiggerv je the ideg that '3(\:;‘9 érﬂmﬂ" waoon

ORI B KO S RCE A . L TS I N R Coar T
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decent assault on a female'was”heterosekual intercourse

then the goal of any rndecent assault on a male- was homo—

s
N Mal

sexual - 1ntercourse per anum However, glven the vagueness

v

and amblgulty of the written law, an act of gross 1ndecency\‘

could also include an attempt to commit homosexual anal in-

“ - -

tercourse. ' ' o '

In the 1890s and 1900s, Canadlart in Western Can-
'ada lacked a concept of sexual preference and feared that
all sexual encounters between males would lead to sexual
intercourse per anum. According to law and sOCiety at the
time there was no difference between consenting or noncon-
senting sexual acts between males or if chlldren were in-

volved. As a Tresult, consentlng sexual acts between males,
N

forcible acts w1th boys, oral genltal contact mutual and .

self»masturbation, exhibitionism and even sexual inquisi-

tiveness were oategorlzed under the general rubrlc of in-

decent assault on a male Or gross 1ndecencv, and to a lesser

extent Jndecent act, The perpetrator of such an act was a

sinner, sccially reprehensible and criminally 19sh)e no mat-

ter what the circumetances. 4
By not providing specific lTegal dAsfinitions nf these

terms, the criminal justice system in the West could and di-~

use the full spectrum of the open- andeg federal legislatiﬂn

afforded to them in thejr attempte teo regtrier coreangual

homosexnal activity. Hewaver, despife the goed al »n i leg~]
criminalization of same oy encounters between malee hy =
cortain Sogmont of Manadian goéjcry, such artjuvitiec 434 Nt

. 3
ey Hovieyer | ¢ ig jmrw-\ggﬁb]a b ey Whe-t‘her- oyt such



‘activity increased.. Obviously an increase in conviction

rates and the number of -reported cases of gross indecency
\ - o 4 }g. . .

and jindecent assault-on a male does not necessarily mean

that there was a proportional increase in such homosexual
encounters or homéséxuality itself. It could merely re-

flect better policing or an ordered 'crackdown' by the .

authorities of such activities. Furthermore, in the adarly
. . !

twentieth century public awareness of su~h happerring g

as media cqQverage of those cases involving some tupe of
same SeX encounter increased. Thug it i~ drident that
atpgmpts to reétrict consensual homosexual activity were
a failure. As a result, fu'nre gennra'ione of Canadians
would ecome to reexamine tho ooncep% nf ~rininalizationof

hom-sevu~lity and, perhars mnre important S A  Tal

Ty

‘
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Ibid., e. 32, s. 1, “Everyone is guilty of an €n--
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rit s dowy. or wh~', haing a male, indeecently anganlts any .
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Cane?n, Depates of the House of Commons, 10 April
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]anpremn Court Records (hereAfter SCR), Criminal
(Calgarv), File #122, Case: R. v. F. Bere (1912), indecent
assault on a mala, The accused pleaded not guilty before -
Judge Simmon~ on October 15,1912, Subsequently, he was
fomad enil bty and v emanded for sentence,

o]

. ]/Disfrict "oyrt Pecords (hereafter DCR), Criminal
(Wetaskiwin), 'ile #535, Case: R. v. S. Stott (1912), in-
decent nasault on a male . 0On February 10, 1913 the accused
‘b arredy ydnl and pleasded not g1ilty t6 the charge.

]BLPid" Criminal (Calgary), File #516, Caen: R. v,
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of the broad - ‘parameters afforded to the term indecent as-
sault on a male. Eric Strathern was charged with having
committed the offence on a _thirteen year old boy at Ranff,
Alberta on July 30, 1923. The boy alleged that the accused,
his scoutmaster, had put his hands on his prlvatps. On S
tember 6, 1923, Strather pleaded nct gvuil‘y and was fo-
rot guilty. 1Ibid., File #678. quo- R. T Rfrathe v
10239), inde~ant ageapnlt v A mal-

I ) ]
J. “R. v Tivan DYoo, 14 WeS‘”‘?Y‘Y‘ I'QW Uep(‘., ':‘97 e
rr 130 105,

5A similar ‘tartic was used in tho R, v. F. Cunniryg
ham cace of 1921." The child told the crurt th~t 'he woul?
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Cunningham htad put his hands drwn the front of the toy's

pantes DCR Crimiral (Calga'y), File #5317, Cace+ U - F
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22Criminal Law Amendment Act (1885), 48-40 Victoria,
c. 69, s. 11, British playwright Oscar Wilde was convicted
under this particular section of thesAct and was sentenced
to "o raximum two vears imprisonment in ;895.

S

N :
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Tn August 1914, threce men were sentenced to thir tv
days eac' for a con iction of gross indecency: Frovinnial
Archives f PNritish Columbia (TARC), Atterney Gonern] Papers.,
Inspector of Toole, New Weg'twingter Gopl, Roa'ur of 'risone:
Confincd, Vol. T (June 1014 . tepa ey 1917), p. 12, On De-
cempbey 7, 1010 g Cana'jan wnle was centerced to thirtv-five

davs bty Jdulg MeTpmen at Va rouven Pritict Oolumbia: Ibid. .
o e e T Meno Qll), p. VWL James MceCormack
o A A B A B © " the lew Westmineter Gapl
i ' ! ! 7orve Thid 0 vV 1. % (Qc-
C e 1 . L : .

NWAS

St e LA ) e 8T (7Y

e e g s



: jcn

sentenced to six moenths in the ga0l by Police Magistrate
Shaw of Vancouver on November 2, 1912: Ibid., Vol. 6 (No-
vember 1910 - May 1914), p. 155. Buda Singh received a gi:
month sentence from Judge Howay on April 4, 1912 at New
Westminster: Ibid., p. - 108. During the month of June 10!
an eighteen year old blacksmith was sentenced to twelve
months imprisonment: Ibid., Victoria Gaol, Pecord and de
scription of list of all prisoners received in Victoris
Gaol, Vol. 13 (February 27, 1910 - September 191/4), p. 2"
Wal ter Abern, a forty- two year old married timbercruiser
was sentenced to eighteen months imprisonment by Pelice
Magistrate Edmonds at New Westminster on August 16, 1911:
Ibid.. p. 5. On July 20, 1907 3 nineteen vear old male wa-
sentenced to twelve months impriconment by a Supreme Covurt
Judee at Medicine Hat, Alberta. ' gerved his sent~nce at
the 'e"f‘bli’]ge Junrd Poom: C=r:n? Qﬁf:f:i"v'ng_] Ty ~» ([QOQ\.
Voo TITTIY L, Tar-oa 17, r. 31"

W

. PAB”. Attorn'y General Faperr~, Tnepecr'cor of Gaols
Vieteria Gapl, List of Prisaners undes gsenterece in "jetoria
Ganl, Yol. 16 (Jonuary 190™ . Octoab v 19]0), 1. p.  The fol
lowing cares are but ~ few exampl<~ cf ‘he varjionue acptey o
meted out during this time rerind. “On eptember I, 1606
one Francisce Rodreque wae charged with having committed -
act of gross indecency ard wan convinted and sentenc~d te
two years imprisonment by the Honourathle Mr. Justice Craig":
contained in "The Repo't ¢ Insrector (. Starres, Cormarding
B Divicion, Nawson for the year erded 1CC0, " {r "The Avruvel
Report of the Commissioncr of tv« orth Wee!' Nennted T 1i-g,
Canada, Sessiofel Papers 19(1). V 1. XI¥V. Priay =9, P

On Octorer 10, 1910 Hatrry Suigh rve cive 2 tw anrd e b
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Ge ars’ E~pers Instrer' v ¢t ‘a0 RN ¢ ban )
Felur - f Pys re ' C . o '
] [T )
1
e
, RCE L Smine) o
' A L
Yo
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1910), n. p. W. Gutchfield was sentenced to three years
imprisonment plus twenty lashes by Judge Young at Prince
Rupert on April 3, 1912: Ibid., Vol. 6 (November 1910 - May
1914), p. 114. On June 13, 1896 a man was sentenced to three
years and thirty lashes by a County Court Judge at Nanaimo:
"Criminal Statistics for the year ended September 30, 1896,
"omada. Sessional Papers Vol. XXXT (1897), Faper 84, n. p.

- ,

?’"Criminal Statisties for the year ended September
30, 1903," Canada, Sessional Papers Vol. XXXVIIT (1904),
Faper 17, n. p. :

3 PAB™, Attorney General Papers, Inspector of Gaols,
Vief-ria 7r~0l. List of Frisoners under sentence in Victoria
oo Tl T (Navembery 1070 0 1910), p. 156.

30
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hn :
' Crimin=] Statistirs for the yYear ended September

1897," Cavada, Sessional Papers, Vol. XXXIT (1898), Pa-
Tahle VIT., "Pardapa ang ﬂo.mmu'tatj_onc," n. p.
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1
L9DCR, Criminal (Wetaskiwin), File #535, Case:
R. v. S. Scott (1912), indecent assault on a male,



CHAPTER VII

Protecting Public Morality: %,
Obscene Literature and Immoral Entertainment

a4

. ’g}]
As the lines between acceptable and unacceptable

sexual. behaviour became more rigid in the late Victorian
k)
and Edwardian era. concerted efforts were made to mould

and then entrench certain sexual and moral values wdthin

Canadian society. Tn addition to the federal governmeﬁﬁ'

and the criminal justice system, women's groups and moral "
reform organizations universally condemnad preﬁarital sex,
birth control, childless marriéges, infidelity and homo-
sexuality. Arguing that both the moral fabric and the
very exjstence of Canada aS.a'nation rested upon a mor-

ality whieh valued home, marriage and motherhood, legis-

3

lators, jndges and reformersg elevated these values to

L 4

Tine 1T ke inatitutriong.  The ~riminalization of all

ferme of homagaxnal encoimters, the use, advertising and

“~11ing of birth control devices as well as virtually

all female sexual‘activity without ma;ringe through the

insertion of the phrase 'of chaste character' in certain

sertiong nf the Criminal Code, serve as but a few awaﬁples

~f attemptg kn féinﬂoioé 1 rcavtain type of sexual morality.
Yet the guardiana of Canadé\s morality did not

v

pe b mael et by omabley o ernaerning geyna) eno“nntdrﬁ
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newspaper and'séen at the local playhouse or movie theatre.
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between and émoﬁg the sexes. In fact, their campaign

also included éttempts to dictate what, of a sexual nature,
could be writtéh in a letter, read in a pamphlet, book or
In fact, any tyﬁe of literature or any form of entertain-
ment of a sexual nature which did not actlvely promo te

the elements of traditional qexual morallty was 8001ally
condemned and liable to be prosecuted under the relevant
sections of the Criminal Code as being immoral., abscene

or indecent. FEvidently a certain segment of Canadian so-

ciety in the late nineteenth and early twentieth rentnurw
Tirmly believed that the standards of publio mﬁraljf§
could and should be protegfied by statute law.

| It is well beyond the secope of this chapter to
examine the ewolution and application of every law de-

signed to protect public moralitv in Canada or even in

Weq%efn Canada during the yedrs chagen for this study.

As a resnlt. the material to bhe discussed has been severe.
ly 1limited. Firetly only PNO"é laws apacifically designed
b deal wi th o’hgcerﬂm material and jmmoral entertainment
hnqu hc,ca:\ djemngsed. In addi tion, eceriain precedent. ant
ting cases in England and Canada have haeen examined in
orier to gaiﬁ some understanding of what was considered

o

ke he »n ohscene publjcation or an immoral act by the

. . - #on ..
courts,  The. cages selected indicate that legal defin - o
- _; " o .
itiens of “b”“°“ltN%§nd Jmmorallty wer'e” f1u14 “ari oPen:: s
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foundly influenced the natufe of publicjentertainment

during this time period,.a preliminary inquiry has been

made into the question of how one community in Western‘

Canada, namely Lethbrldge, Alberta, attempted to 1nfluence
what its re81dents could and could not see at the localiif
motion picture ,theatres from 1918 to 1920. Duping this
brief two year time span, a‘ngmbeftof sex related films
were shown in‘Lethbridge. An analysis of. the mevie ad-
vertisements coupled with the reeponses ef verious clergy-
men, policemen and promlnent citizens to the fllms pro-
vides the hlstorlan with a set of attitudes dleplayed by
a segment of society towards obsoenity‘and‘immorality in
entertainment. | o

Thus, thls chapter has been designed to move from
gnnptalltles to specifics. . Tt begins with a d1scuss1on-
of what the written law of Canada and England actually |
said about ohscane material and immoral entertainment ahdt
Ehen it shifte fo an analysis of the law's praetical ap-
Plication jn precedent setting cases. And it concludes
with a cage study 6f one'community's ettempt to apply its
Pefﬁerrimﬁt ~nf acceptable public entertainment to'its res-
idente and therehy influevoﬁﬁﬁﬁat of a sexual nature’ could
lals] e“ﬂe 4% the theatrae.

The reatrietinon of publications of’an obscene
nature in "enednnwae not a new offence created by a par-

tirular section of the 1892 Criminal €ode. In fact th

vears praor to codlflcatlnn,'eﬁerv one in Canada commltted:

. ¥ miadaneanor who without justification,

4
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(a.) publicly gellé, or exposes for
public sale or ¥0 Pablic view, any
obscene book, prihy, picture, or other
indecent exhibitiA4M; or any publication

& Tecommending se¥id. immorality, even if

‘ the recommendatidh was made in good faith
and for what the Maplisher consiqers to
be the public go0d, (b.) publicly ex-
hibits ‘any disguéting object.l

Although this article,_numv&ygq 218, contained a statement
that the servicing of the pubyic good was of little con-
sequence when it came to g¢lljng or exposing an nbsacene
book or an indpcent-exhihiﬂimg to the .publie, G. W. Bur-
bidge and Sir James“Stephen.%ypressed an falternate opinion.

In fact, both men s¥

zestad that a person could be justi-~
fied in showing certain diséyting objects and publishing:
obhscene rna‘t’.o"r‘i'al if the gaod 8T the public would be served
5V their publication or exP7Ayre. Thus justification could
be forthcoming if morality. Pyligion, sciehes, art, liter
ature or ghe‘administration ¢y Justice was somehow advan -
tageouslv sérVﬁd. Hoyeverp, 4Aey both arguéd Fhat Justi-
firation would be quickly atdad wh‘nh fhe erposnge f the
material went hoynpd whar tha public gont AR wi Fh
reearda tn the apen’fic mal vy rabliecheg ’

Nespite thoe 'lne oy Nyap abstré%t Mrde as good g
L4 he yublie good ang Ingtiginktp f‘)cpo:.an'r'v;, T /‘Qf".‘i';"?\ ~
what econeti tiited an e g bpr, ’int' and piorm o Ay oq
indacant evhihition, - A ,’3\/@,,.1&-;“& Abyert vae conitaineg
in’ articla 218. Howervgy o b is evident that Stephen a{md
Purbidge w”ré%ﬁugaacking A PVARi N o defipition wheh Hiny
qll"ded_ £ '*he_f'*"t‘ Fhat o r"vapeear v N."r"fl'.wisite fr g

» v -
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hibition was the recommendation of sexual immorality.. Yet,
for_all in?ents and purposes; the words obscenify and in-
~decency were aevoid‘of legal definitions and as a result,
were éonstantly discﬁssed in” abstract terms.

Inua somewhay'similar fashion, the pgsting of "any
obscene or immoral book, pamphlet, pPicture, print, enéravi‘
ing;-lithogréph. photograph or other publicatioq, mafter or
thing of an indecent, immoral,uéeditious. disloyal, sgur—'
rilens or libellous character” for delivery or tra;smiséion
through the mail was cladsified as a misdemeanor acéording'
Fo article 219 in Burbidge's Digest.3 Onde again, obscen-
ity and indecency were nof'lggally defined{ and neither weré
the wofds scurrilqus or libellous. Thus one sectidn of the
Cri@inal Code subjectively prohibited the posting of heérly
every form of so-called unacceptable liferature in Canada,
ranging from sekual and’ immoral concerns to libellous and
rolitical matters.  Article 219 further stipulated tHﬁt'a
person wan Jiable to criminal prosecution if hev§r she put
Fhings of »an 'indmoonh,'immoral,lsedifimus, disloyal, scur-

rijone or Jivelleus chara stap' an an anvaelopre, post hand,

1] T

>

e enrd oy wrnpbnr.
When Canada adopted its Criminal Cnde in 1892, gome
subetantive chahges were made in the se;tions which dealt -
wj th obscene 1iﬁeratupe and the posting of such matefia]
Fhrough the'mail. Althrugh hath nffenceg continued te be
dasignated as 'Offences against Morality,' they were reclan

sified from the category of a misdemeanor to that of an in

Aierahle offance with the possibility upon conviction nf
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twoAyearsmipprisonment.5 However, the most substantial
alteration was not in this reclassification, but in the
terminology used in the Criminal* Code. Admittedly, there

was no change in the wording or intent of section 180°

which had been Burbidge's article 219 .-dealing with the post- .

" ing of dbscene and/or-immqral publicatidns through the mail
system. But the same.cannat_be said for Secﬁion 179 of fhm
Code which seems to have aﬁpeared as article 218 in the
earlier digest of the criminal law ~f Cﬂn;da.

A~cording te section 170 of Fhe Criminal Code,

croary one

who knowingly (a.). publicly sells, or
exposed, for public sale or to public

. view, any obscefle book- dr other printed
or written matter, or any picture, photo-
graph, model or nther nbienrt, tending to-
corrupt moralg? ~

was guilty of an indictable nffence. Bart (b.) also noted
that a person could be sentenced to a maximam of two years
imprisenment if found guilty nf publiely exhibiting a dis-
eusting abjec! nr an inderant ,c:how‘.8 Fven at 5 ~ursory.
glance, therte e ~avaral ninticeable differencreaa i EQ&?

cecticn when i° de compared te oarrticle 218. One of the mds!

obvirna i the phy~ical sepratjsn of nbgcene 15 Ferature

into pert fa.) and Fodecent shaws into part (b.) alongside

disgueting ohjecte.  Apparently this ahange was meraly a

resmetic one hercanse ohenene 1literature, indecent exhihi -
P reraturs A

tiens and disgusting ~hjerte SERR remained under the gen-

Sral anhrie of gectien 179

kb ahiecmayey T o g b jriat apathatio, For
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ékéméle, the phrase 'without jﬁstificafion."whichhhédlform—
&4 paht of the earlier article, had been dro‘pp‘ed and the
'WﬁrdefxnoﬁingIYF inserted. As a result, the 1ntent of the
llﬁw Wag subtly changed and new legal problems emerged. Un-
 de e new section of the Criminal Code,. a person could

‘hivg Goncelvably argued that they were not gullf’ of the

_Offghcp because they had not known what they had sold or ex-

P°=2¢Q yo0 the publiec. Iniagdifion and perhaps more. important,

2 pe™fyn could - also claim that although they had knowledge
-f.\

~" whAy they had. been selling or exposing, they had not con-
giqgﬁ?w it to be elther obscene or indecent. Thus, in order
£O ahtNin a- OOthctlon under section 179, the key word for
hﬁm Prysecution became 'knowingly"9 | -

Another d1fferenoe betweean fhe Burbidge- Stephen
alticl\ and the 7p1ovant sectlon of the Criminal Code re-.
1 Mes \0 fha Teeble aftempte made to provide the coufts with
a workiaple def1n1t1nn as to what constituted obscene and/or
i areNy material. Purbldge and Stephen had quggested that
nﬂ& rm%ible way of discerning if somethlng was ~hgcene wag
‘wh-“ffvar' it rec mmondad saxual immfv'a“ky or net. But the
Frimet® of '‘he ”rimiﬁa‘ Coﬂe 2hose to hyeaaden the frame of
)f"@{&ﬁre. Tnhatead of requiring an “xplicit or even an m

T‘]ir"i t :f'nf'qment.‘.‘r'p‘hmmnoywiing caexual immopaj_ity, anctidn 170

meTe 1Y sanate . ahanene matarial with = rendency ko corrupt

o

Pt A hor Al Given the earlier disanggion concernlng the
ey Minn o f thae word “kvowingly, ' thie is a rather inter
“r"‘\)’l? \hahgp Wl‘\i]n it wonld ba comewh o t Aifficul + tn

T ll.'g. ’:‘\ﬁ" an .‘?‘;;";d'T"' }\',"1" “les ‘Ni])/"‘, ‘1;Spl,ﬁ\"‘v7 RN AW~ IR
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material, it wotild be relatively simple to presentothe afgu-
ﬁénﬁ that a publication or'éxhibitipn,could have a tendénéy
to corrupt public morality. 1In terms of the written"léw} 2
recommendation required a definite arntemeﬁt: altendéncﬁ
'required no such statement, Thue, it wonld he easier tn
ohtain a conviction:fqr rublicly =elling or expozing ob-
scene material if the prosecutinn cont-nded. that the ma-
berinl mervely tended_Ato 00"7;11’" rob1s 0 morality rather tha
Blnntly recommended saxnal inme ali oty Rt despite this
change, obsgcenity ~ni i T e ad any ey aige
legal '1f’fir‘i.1;1'(\v\§.

TH e rma&%]y aproren' that the lask major change
whinch appeared jn ser"'_iﬂv:vi 170 took inte aceconunt S‘teph'?n'"'
and Burbidge's submisninn concerning thé féngibi]i}y nf
acquiékﬂl throuqﬁ the j“ﬂtif‘gnfiﬁn of expoanrg of the o

#

tegedly nbecene material for the pab'ir g nd, Whereas

articrln ?'IQ made no gpecjfj'~ ab o tema t novtig matter,

meo by 17O arphatically s'ab e gt e ecnnld e oo
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the turn of the twentieth century the section was aﬁended;to-

Ed

read: ’ . e

Every one is guilty of an indictable

offence and liable to two years im--
prisonment-who knowingly,. without

lawful justification or excuse, --

(a) manufactures, or sells, or ex

poses for sale or to public view,
distributes or circulates, or causes
" to be distributed or circulated, any

obscene book; or other. printed, type-
written or otherwise written matter,

or any picture, photqgraphy’model, or ‘f
other ohject tending to ‘corrupt morals; _
or, (b)‘p”bliclyiexhibits'an¥ diagngating
“hjert or any indecent show. ‘ o

Thr ere yaare latef. federal legialaters maved tn
axpand the parameters of gectiornt 179 *o ingclude » wide
variaty af publin ambartainment whi-' ha? hg““mo PXAGQd-
ingly repular, n-reagible an' cheap. Ry tha Criminal Code
Amendment Act of 1903, a new aemtion nﬂﬁbﬂréd 179 (a) sﬁp—
ereeded the old ane. Taking ~ffert on July 23, J9b3i this
cmendmaent stnted tha' o ary cne whe wa- the lessee, "gent or

manngar af g Pfhagtrtra ohig) ' raontad Yy gallowsd ¢ ha pra

sent-’ ©n Yha poemias | Ty dme ral, S0 ae b Ay dhieaene
p-' av., "pera" o o b Ay b by "'\'i(\b\-' Loy V”“t‘deVi]1e
pGTfOJW?HW'4 ' "her on oy Falape “r repregnnhg’inn”
wag gniliy 0 g CrIminal af foarna A vinlation nf thig

nadlay e ananl o be rmMighable n an Srdiectathla Tummary
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e T atle b a vavimnm f A Yany ‘mprieon ent i th or
WA et oy 3 Al md. AT A fine of F?'\\f\f"ﬂ_(\l“ ‘.] fo'he per
an' vy f g %v"l voan - Tomr o o yiotian, © mia o
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Fven the acrtore and th» antreasges were not immune fromwm
erimiwpal progecnti-n. T ther w-re found gnilty apen g o
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whad no fthenghts on the matter or that no guidelines were

provided.

On the contrary, adjudicators, legislators,’

entertainmont eritices and spokesmen for moral reform

grﬁups all expresged certaln basic attitudes towards the

a

HQ'HY' of obecanity in ]afn V1n+or1an and ‘Edwardian so-

ciety,

the (e

b

Trterestingly theiyr opinions were not unique ton

adian o Fystion.
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Tn fact their origins ran he )

Fngliah exprrience in general ard 'he 1848

Fhre eighteanth and nineteenth centurjes
heard sand. anti-obscenity J1aws were
James Read was

~harge ~f printing a scandalous book en-
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proposed what would eventually become known as the Obscene
Publications Act. ‘Deslgned to eliminate the dissemination
of obscene material, the act stipulétod that a warrant
could be issued to search any premise, if, upon sworn in
formation, it was suggested the locale was housing ohecer -
ﬁatter for dist;ibu+ion and/or snle. Tf the mafar§n‘ i
question was found, the awrer of *H « premises hod t+ ap

3ot

pear heforae the ~ourts and exr!a'n j

Pye e o e s
- * c\(\
it ahonld nopt bhe Ao t'Y”K'ﬁ’1 )

The Oberere Publica'ions Aec!' wae put £ 1l feet,
moet notahiy in n rrecedan! Aokl ing cama Ty ied Ty the ]

TRANG | Tn IQ(\(?, a Froatagtant by the nape of ”0711"\/ Cp

was hrought '~ conrt at Walyerhamptan fo publishing nan

anti Cathelie tractk - alleqd The thféSSiOn91'Unmasked: Shéw
ing the depravity of the Roman Priesthrod. the iniquity of
the Confessional and the questions yut to females in con.
fession fipon hearing the avidrnea which inelnded thae mer
. ’ ‘ ! ' - - .
Hening nf fornieation ani oral gox in the pamphlet, ‘ho
preziding magietra'e, Yenjamin H;nﬁl:u Ariieyed tL-w¢w17“.¢

ANd destyration f a1 coplea of The Confes<ional! e acke
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ﬁecision given in Quarter Session and supported-fhe‘o;ig—
inal one as stated by Hicklin.21 More important, Cock-
burn stated that the test for'obscenity should be "wheth-
er'the tendenoy of the matter éharged As obscenity is to
deprave and corrupt those whose.minds are Openlto such
immoral influences and jnfo whose hands » publication of
this «ort may fall."22
With this statement, Chief Justice Cackburn had
given nbscenity a legal definition. Howevaer, it was a
definition hased upon subjective terminology. Although
Cockburn had suggested that the test of ohscenity should
hbe whether the material tended to 'deprave and corrupt,'
he neglected tn define 'deprave and ~nrrupt.' By their
very nature, fhase words imply a subjective evaluation.
Thne, the (‘h:l ef Justice had merely replaced one undefnmd

word wi th tWO of them. But dnsplte thls drawhack Cock—

—

hurn' e 7of1n1tuon became fhe acoepfed barometor in meaquri

ing obrconIry in thoqe oaqes which were tried 1n Great
Rritain, Canada snd the ”nlfod States during the 1late
. ‘ e 23
nineteonth and early twentieth century, ©
: . . . . 2l .

Ingtend ~f maki g pionsery deci~iong hased vpon
Fho apronifica f A ~aceo wi thin Carada, judr"oﬁ Mmd Tawyer o
Fhrengh anb bhe aang by conatantly rafprv&ﬂ to tha Queaen

Terenta Ty~ 9, raling sa the gryonnde fey ~j ther rroge.

“tien, cenvietion. arani ttal or appeal. A Y ime exarr]e
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of this rHav malirm vinae LATER King veraus Raasray rage,” My
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under section 179 of the Criminal Code with distributing
obscene material on December 24,‘1903 ét Windsor, Ontario.
Beaver had been circulating a paper.whibh told the story

of another obscenity case involving David Livingsfone

McKay, the publisher of the Elying Roll and New Eve Success.

In one of these papers, McKay had carried, among
other things.'the explinit acecount of thg tnrtuf; and de.
bauchery of a humber of women at the hands of a male or
majesa who‘repeatedly committed the assanlts with medical
inetruments. One of the women attacked had heen McKay's
wife. As a result of publishing the defails of the at-
tanks MeKay was ~harged and convicted of selling obsrene
material tending to corrupt morale. When Bearer was nr-
réstad che was distribnting yet another paper written by
MeKay which corttained not only a summary of the cnase vt
a statement that the man feund gnilty of perpetrating the
agganlts wrs, n f‘n,’.‘r:h jrmoeent and that MeKay should he
vindiecated frr pa' lighing the foarka, Bt mayve imprritant,
he allud~3 £ ‘b fart thet She O §ef f Tolio f Tabe §#
Mi by gan arel bl Meayay o f WISy S NI TR e in
Ve mavigl ﬂhrzﬂ'\'*'v.wv

Reaver & cace wae ayrgned hefore dtha o omtoon Mo
vemher M 190l A1 EL ugh her Tavyer, J. W Hanna st
trmpbead o confine the defence bro the paramefers givon
within ee-tipn 179 of 'he Criminal Cnde, the prrgecittion
A4 nnat Acrarydivg +o Hanna, the ~ase revolved around two
VoA que ety ane "iratly., did the viorde vecd i th- ngg;

CAeney b esyyapt morals and aeann 'l wac therve
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sﬁfficient evidende~to prbVe that'the‘defeﬁdéﬁ£'ﬁéd "k ow-»;
ingly' circulated the paper or that she even knew how F
read? The Hicklin. case did not appear in the défence(

However, the prosecuting laWyer, Depu%y Attorney-Gengtal
. _John R. Cartwright dlsmlssed Hanna's arguments and spe01f—
1cally cited the Queen versus Hicklin case in his state-
ments. After hearing all the evidence, the Judge found
Beaver guilty as charged but reserved the two questions
posed by the defence to the Court of Appeal. 2’

on January 25, 1905; the Court of Appeal at Tor-

onto affirmed Beaver's conviction. The judges quickly
dismissed the second question as to whether the accused
knew what she was distributing with an affirmative ans-

wer. Although the question as to whether the paper was

obscene within the meaning of section 179 was also ans-

B B 2t sty

wered positively, two of the flve judges prov1ded some in-

sight into the nature of obscenity. "Judge Osler_argued

AN oAb e

that the meaning of the word obscene was directly related
to its classification within the Criminal Code. There-
fore since section 179 was placed in the 'Offences égainst
Morality" rategory., it must refer to some measure of iq;
decency and sexual immora}ity. He further noted the def-

inition of obscene as found in the\Oxford.Dictiqnary+¢'off..

fensive to modesty, or.gegencyifexpréssing or. suggesting{d:

.
e - P ey © -

unchaste or.lustful idéas;‘imﬁuré, 1ndeeent lewd. ~De4ﬂlf”*'f'°~~~f~

e
]
i
§
1
T

. |A~-

- SPite the fact: that Osler thought the paper was "dlsgust45¥5-'

1ng“:rather than suggestlve" and‘was'"the d;sconnected
o

~¥av1ngs of~a iuhatrc“"“ﬁé stlll‘belleved the conv1ctf
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Agreelng w1th Osler s de01510n,_Judge Maclaren ex-

pressed hlS thoughts-on a deflnltlon of obscenlty Orlg—’"

anythlng Wthh was con81dered te-be "dlsgustlng, repulsnve,~

‘fllthy,'or foul "29 But by~190u at had been. restricted o,

"somethlng offenslve to modesty or decency, Or expressing

. or suggestlng unchaste or lustful 1deas, or’belng 1mpure,
llndecent, or - lewd "3 : Accordlng to Maclaren the language
;that appeared in McKay 5= paper was “so foul and dngust-;.,

‘ing that 1t would prove repuls1ve to most persons readlng

it, and is so gross that there would be no danger of its

corrupting thelr morals." waever,.he quickly added that

there was a certain ségment of society which would become

excited by these ideas instead of being repulsed by them.
Arguing that the true test for obscenity was Cockburn'éf
1868 statement as to the tendency of the material.to de-
prave and corrupt sueceptiﬂle minds, Maclaren felt that
McKay' = paper fell into the category of obscene '1itera-
1

ture. Thus, he too affirmed the ~onviction.

In a similar fashion, the Hicklin rule was applied

- in the first reported case3? involving theatrical per-
'formahces as prohibited by fthe new section 179a of the
Crlmlnal Code as oreated by the Crlm;nal Obde Amendmén%

"‘Act«of.l993 i Thls case, ‘the Klng versus McAullf‘fe,33 Wasft

‘.fheaféion Ap?il 16 1904 at Hallfax, Nova Scotla ‘and- 1nvol*L

:ived the behav1our and eostume of a female danoer Notlng

ﬁthat there was no flxed meanlng of The wordhxndecenmwln
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;:lnally. he noted the word obscene had been used to descrlbe‘;-._'”‘

he .
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the written law, the pre81d1ng Judge, W. B. Wallace applled

e the chklln test of deprav1ty and corruptlon to the case._

After hearlng the ev1dence. he acqultted the accused and

"~1ssued the folloW1ng sﬁatement

A The ev1dence showed that these dresses
. "were~the stage costumes usually worn -

’ by ballet-dancers,. and the dancing was - .
the ordlnary ballet-dancing which took
Place in the performances repeatedly

. -witnessed by respectable citizens here
and elsewhere throughout Canada.3

2187

The Klng versus McAul;ffe oase set & legal precedent for Can—iﬂ:;

adlan Judges and lawyers Henceforth, all theatrlcal pera

formances could be Judged accordlng to their tendency Lo

‘deprave and corrupt. ' ' S » SRR ’ff*‘

The courts even went so far ‘as to apply ‘the Hicklin
rule to a motion Picture representation of a boxing match.

- In 1910, a Judge in Nova écotia»ruled that "A moving‘pic—

. ture representatlon of a prlze flght however brutal and yul-.

[

gar it may be, ‘is not obscene w1th1n thé meaning of the
term as explained in the Hicklin case. 35 Evidently then
Fhe Canddian gonrts applied the Cockburn test for dbscenity
to lwferature, theafr1oal performances and motion plctures
Qeveral debates which occurred in the House of Com-
mons alse reflected a similar concern with obscene 1iter-
ature and 1mmoral entertalnment and its tendency °'to de—
prave and corrupt " Two prlme examples are the dlscus—
s1ons whlch'took place ln the March 23. 1903, and May 12,'
1909 SLttlngs of “the- House. In the°f1rst 1nstance, the

P

patrlck~was argplng fop strlcter cOntroﬂﬁover rmmoral en—*

-"Eiberél'Mlhlster‘bf Justlce, thenﬂpnourable Charles Fltz— ;Ht_;v;r‘
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'terfainnent because there had-been suchcperfdrnances”in«“
Canada "which have a demorallzlng effect on the youth of
the communlty »36 When questloned as to the deflnltlon of

:1ndecent ‘and 1mmoral Fltzpatrlck replied. that these words

.,appeared 1n a number of sections of the Criminal Code and

, - _
_needed no wrltten definitidons "because every man ought to

-~ know what . 1s 1mmoral w37 The very fact that Fltzpatrlck.

. e S

lmentloned the demorallz1ng effects chlmmoral performances

indicates that he adhered to the concept of deprav1ty and

corruptlon ag “the measurement of 1ndecency,1mmorallty and

-

obscenlty | - . o :
At the same time, Slr Charles Hibbert Tupper argued

'the very lack of. delnlthh 1n the Crlmlnal Code created

more problems than it solved. He noted there was a large

segment of Canadian society whicnvfiewed all modern'plays

and novels ag 1ndeoent and 1mmoral In fact, ,in Eastern

Canada. people were pastlng over certaln par{s of placards
which they considered to be 1mmoral but‘were comsldered le;ri
giktimate in England. He further added, "we mugt rememhrar
that in all the best plave of the presaent day therve is pe
haps in n gtrjet application something that might ha“e an
indecont Pondenny.“)n Consequently, besansé of this clas
sification, certain plays and performers might not he a].
lowed fn appear in Canada. Ther;fore Tupper dGggested that
there wasyin‘fact; a difference betwean the wnrds immnral

and indecentland'obscene. Obscenity was a much harsher

word and was an undes1rable commodlfv whether it was pro-

-w.,);\w .- ,“’o:'

duced bV talent or nc* As’ far. ass Tupper was .concerned

3




the word obscene’was far "less susceptlble to mlsunderstand—

PPN

..,.'n

Tl dngs than the words 1mmoral~or 1ndecent w39 Ohce agarn how—"

ever, 1mp11ed 1n Tupper S Use. of the4word obscene was the

. oo
d »

tendency to 'deprave and Qorrupt L R S f'-w"
A few years later, Robert Borden brought 1t to the
attention of the May 12, 1909 s1tt1ng of the House of Com-

mons that the dlstrlbutlon of 1mmoral and- 1ndecent llter- .

ature n Ganada was appalllng‘ Referring to this fact

Borden ralsed a questlon concernlng the nature of proof in

~,

-a case 1nvolv1ng a oharge of distriButing, ~ sellIng oF cit-

cuiatlng obscene materlal Reverend Chown Aylesworth re-

E3

sponded tbat it was very 31m11ar to prov1d1ng the posses— “
s1on ef\llquor 40 However Aylesworth serlously wondered
1f any worthwhile purpose would be: served by sending a teen-
age boy to jail who had a sexually suggestive picture in his
possession. Such oceurrences, he noted jwere not unknown or
‘uncommon wi th srhool boys “1“'A£& argu1ng that ‘there was a;

dafferenoe bofween oorruptlng one 's own morals and corrupt‘ o

..

1ng somedne else's Aylesworth stated'

» It is not as serious a thlng at any
rate, that a m=n should be corrupting
his own mowals as that he should be
corrupting the morals of somebody else,
and if a man for any reason, wants to
carry about in his pockets an immoral
or an indecent picture for his own con-
sumption, so to. speak, I do not know

'that*anybody is hurt except himself, 42

Howeyer. if Parllament did not accept tnisvargu~
ment, which was, in facb,;en early~expréssion of what is o
now referred to as vietifiless crime, then the pollce would

have to be glven the rlght to arrest and/or search a person



L4

on ﬁhe.suspiqion thét'they'were?in'possession'dfﬁdhecene- am

- -
Y

T %éferiai Aylesworth serlously wondered 1f Members of Parl--"~

) and more fea31ble g

P

- MU

'argued the proteetlon of publlc morallty was more important
43

Such .thoughts are clearly reflected in the Graf case

. of April 1909 and the McCutcheon case of Noxember 1909+ Tri

the first case, Martin Graf, alias Martin Munroe of Buffalo.,

v

New York was charged with selling obscene matarjal in Tor-

L

onto, Ontario during *he mOnth of Maveh 1900. Tn delivyering

- a guilty Verdict in his- chambers one month later, Judgde Rid.

dell expressed the opinion that the ecrruption of publie
morals was a serious offence. In fact, he argued that it

was as serious, perhaps more seriocus than assault rcausing

,:bodily'hﬁrd:ﬁ'Aeeefding to Riddell:

One who administers physical po1son S0

; &s.to inflict upon another. .grievous bad-
ily harm 4s liable to 14 vedrs imprison-

. mént; oneé who administers mental and ,
moral péison, and thereby inflicts griev-
ous harm upon the mind and soul, even if
this is not possibly, indeed Drobahly,
accoémpanied by bodily harm as well is let
off with two yearsg - rather a reversnl of
the injunctien not to fear them that kill
the body and ?fter that have rio more that
they can do.

Obviously. Rlddell was concerned with protecting the.moral;
ity of the public and not just its phyeice]’wellwbeing;

| o A 51m11ar attitude can be seen 1n the MceCutchaon
case. On November §, 1000 at the T.athbridge Tudierjal Court

Robert MeCutcheon was found guilty on two counts involving

nbscene matérial. The firat charge jrvoalved the rogseaciog
' »

iament were w1lllng to undertake such: measure%¥ Surely* he«~a-'




;ltlnconsequentla] ‘4’ to whether tha. persan- who had purchased

™

. dourt - that-the plcturES were . not-for hlmself but for someone

N . : - ' 222

s

of” certaln plctures whlch tended to corrupt publlc morals'

- .

whlle the second charge concerned McCuthceon as31stlng in
the 01rculatlon of the plctures Although McCutcheon ad-
mltted that he had purchased the pictures for flfty cents

from a man at Medlclne Hat -on: October 28, 1909 he told the

e N 4

else. After hearing the ev1dence. Chlef Justlce.Slfton ruled
that any one who knowingly bought an obscene plcture for
another person and had possession of the plcture for the pur-
rose of delivering it to the other pberson was guilty of hav-
ing in his possession for circulation a picture which tended
to'corrupt public morals. Sifton further added that 1t was

the plcture had exhlhlted it to anyone or not 45 Perhaps

if MeCutcheon had echoed Avlesworth S argument that he had
purchased the plctures for hlmself and not for any other per- . -
son, SlftOh would have delivered a’ different verdlct.

It is readily apparent that thls ooncern over: the
proteotlon of public morallty was not confined to Canadian
1egne]ntors and adjudicators. Women's organizations and
chnrehes all expressed a sdmilar concern over the‘tendency

cf o~bscene literature and immoral entertainment 'to deprave

‘and corrupt’ publie morals. For example, the Manjtobg

branth ~f the Women s Chsztlan Temperance Unlon met on

Tu1v 1, 1902 and. passed a resolution condemning certain

utheatrical and immoral amusemernyts at the Winnipeg Indus-

trial Fair. The woemen =lanr urged that euery affort should

Pa made " te prauant bpha civeulation of impure 13 Eeyatnre,
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.avory puJDlt in the ejty.

s ’ -~

the use of coarse posters and the reporting in newspapers

' - . c . 6
of demoralizing stories and .1nc1den‘cs."LL

Three years later, in a Pastoral letter dated Novem-

ber 26, 1905, Archbishop Bruchési of Montreal condemned the

?rench theatres for‘producinz "bad Parisian plays.” TIn his
opinion, a Catholie ity like Montreal had no need "of surh
literature and of such plays Vrouvght from a country where

morality and modesty are onlyv  ~in wovJa‘”“7 Terg fhav Fwe
weoak~ later, Rrur&aj jgared a cacond Taatorgl lattary | T
Fime he denounced certajn theatree and icaued a warnjag b

their managers of "measurca more efficaciong, rerhape, thoe

h L.
the 1aw of the state. 8 Then ~n Dacomber 2/ Af the aame

S A

year, Archbishop Begin of Quebec Cifty instrucied that a l1n.

cal fhpatre produ01ng immoral plavs sh uld he 1nnounAad in

x

o g

On July ©, 1908, the Saskatchewan Me thodist Confar
ence voiced similar concerns te thoga wrich had been ayxprec
ged in the 1007 reecol ' tion Py othe Wome e Chyiatian Uompeo

ance Injon Timiting trajr -~ ri'7 Teome 1. Newnporera

. the
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given by various churches and women's groups and the state—-
ments made in -the Housa nf Commons was the econstant refer-
ence to 1mmora11t¥ and modoqu and the harmful effects of

certain types of plays, newspapers and motion pictures on

public morality "hether these groups and Members of Parliaf )
ment were aware of it or not, they were echoing Coeckburn's
tent f.-y nherant ty The iden that obsoonihy was MQasured

bv the f'.candénn' o eome thing -~ ta depra'n and ecorrupt’ pub-
lic morals had frrwoated an;rﬂl areas of Canadian law and
ﬁﬂoi°ty. Ad as different forme of yraplie anﬁprhninmnnt,
mosgt notably the moving pi«tu e, em "ged in’ th~ early twen-
Fieth comtury, Aasauro"neces had ta he gib;n tﬁat a particular
film e ploy waag e Tikely to corrupk or ﬂéj.‘we the moral-
Pl nf I he ot o g ravy bioa Yar s Alal oAf ] LA RN AR IVOT, B O]
porey al ‘

The flyet | cmme ey ] el f‘,"lor‘ af 1o nmv:'u\g ]"‘T("”UT‘O
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eighty silent movienhouses.57

of public entértainment wae here 'n gtay.

The motion pPickure aa a form

Since the invenﬁ%on of the mnaving picture did not

merely produce a momen'‘ary euph«ria bnt 2 laating impreec-

sion upon society, the contents of this rew form

tainment had to be «trictly controlled.

vionaly monkioned, theatre owners,

ver*tigerge attepted to polica their un
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travelognues or sentimental love stories.éo Explicit por-
= .
trayals of sexual matters or the human body were not con-
doneg. _However this was all to change wifh the experience
of the war. gppﬁgs whlch bad previously been. untouchable, - -
vﬁ@ecqme the subgeots of feature length films. In fact, in
the latter gtages 0F theqwar and immediately afterwards,
mevies dealing wit' sunh fhiﬁgp‘as birth control, venereal
dicease, the wﬂito Tlove kyeaffie and $315a4t fex, were shown
By ovst ot Oanada
Mo ey ihelee, tha Aiaplay of oueh films Aid not sig-
el A of e bal pea e mad veres: on the acreen or hy so-
i by Dothary it wne n qualifiael rermiggi venegs or, more
vty tedly, pereiaqives e with = iy oage, Tts purpose wasg
P tirate av? Safoam. T swample. any movie which djscus-

celcomnlimeiders hewed the ciewar the folly af, and heart-

colw el e e e alig) kgt Teviation frem acceptable

o b e o e Tyr et Fhey | 3 71m Verome o Qheap med
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film, the Lethbridge Herald

r— e,

ments all designed to ensur
viewing. For example, en J
its readers that NDenver -

PPiedts anyg Judgee fn4 Wh

Al

seeing. Threa day~ later
ing statement by Dr.

the largeat oongregationa

Tubwomen ,

Alex ndor Jyong,
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X

carried a number of endorse-
e that the film wag acceptable

une 3, 1918, the paper told

Soaial workers, ministersg.

4 +

é;e'Arg;My Children? well wrrth

the fnalle

v

the Herald cnrried

"he Rahbhi af ane of

in Prooklyy - o7 sheuld conaide
myveelf a very fortunate Fr achker 56 1 nenitg by, T3Pty oy
one l“lf{)d’fﬂd faymone I''Yeanh ae r\f‘(‘r‘\'?"r;]\' [aK Al of SO AP Pietogy e
s . . . e .
Ane- the certajn tdeas for vhieh it strnde The fn114

\'__,
ing vear, the onter tairment
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wigh'someone else; Although this man knows she is pregnant
he still marries her. But, for her previous indiscretion,‘4
Elizabeth must atone. Conéequently her baby dies and she
herself falls 311 _ However, the death of;th_pgbyjis;hgr;;:
'pUHIthPHt and E117abeth recévers. The man_ who ied her
to har downfall also does not escape unscathed for he is
brought to justice. before the courts.69 Thus, the virtues
ot nhaats ty and marrlage are upheld while the follies of.

e bt by and premard tal Sex are proven.

Tn its advertigements fny The Unmarried Mother the

Lethbridge Herald noted it was a stary of special interest
to °very mother and father and avery female who was con-
fompiahing marriage. TForgetting the ohvious moral over-
mes Amplicit in the film, the Decemher 5, 1918 issue of
fhe paver argued, "1t teaches without fear or favor, one.
~f the gtvengaat lessnns on the questio&\of the unwelcome
haby e'ey tauqht.”Tn More specifically the entertainment
critio Ayeow g rarallal hetween the film and a very real
Troblom fnning Foet World War fne socioty, What wag going
oo herpen Fal)l ihe mmarried mothers and iheiy bahjeg
U i nd afEeor khe warTT]

Nearite the fart that there wae o logean tn he

Payught o “irlag anqg bove in #hejr terne, nn ane under six-

Per v e age wae o e admi b e Fe The Unmarried Mother.

Ferhing e "hia iy woanld give the foenagers idean of exper-
Tmenti Wi Eh ey rafher fhan previde a lesson in deter-
Pemee v effent, Sk might have a tendenry to deprave'and

vy oy
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.of life, Enlighten Thy" DaUghter was surrounded by a tre-.-

event, they were barred entry to the film. A similar pro-

hibition awaited anyone under the age'of'sixteen who at-

tempted to see a film entltled Enlighten Thy Daughter in

fev ® = R L S
> », . K PEERE- RN, - - IR AL R o » . 0~ ~e . ) s
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_Deallng;with the timeless problem of what happens

when boys and in.particular glrls are not taught the facts

mendous amount Of-publlcltyx' Calling it "the most tremend-
onsg moral force the wdfld has ever produced,"” prominent

-~
drctors, elergymen and social workers in Canada hearti]y’2

praised the film and itsskandling of the subject mattér.

T 8 June A, 19&9‘letter to the manager of the €Colonial

Theatre in T.ethbridge wheré the film was to be shown, Afton
Elton, the President of the Letgpridge L.D.S. Relief So-

ciety wrote: "The film Enlighten Thy Daughter is a most

1nTcreqf1ng disclosure of the total effects of a modesty

e

(so called) which refuses to ‘teach the human mind the true
. , o .73 - .
relatioan of the human sex. Tn a similar fashinn, the
: o -
~1ty's Commicsioner of Public Works, H. W. Mecech was greatly
impressed bt the Tesaon taught in the film as wag NDr. 7. E.
-~ h
Toveying. And the Teothbridge Herald noted: "There ie

pething the leact bit caenannl e indecant in the play, but

it neverthelrss Arives home a Jasaon that is nesded andg

-
/

Padly needed din ony evary dav eociagl gvetem.
Tt is interaating to note that Flton, Meech =nd

Lovering jeamnad their‘qtatoﬁenté af ter they had Previawed

Fhlighten,Ibwaéughiﬁr npen the expressed invitation of

Ler P own, the mAanagery o f the FO#hniﬂl Th?ﬂrreﬂw The pran

ke
>
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' tloe of hav1ng certaln 1nd1v1duals prev1ew a fllm was a

-way of controlllng what the publlc could ‘and indeed. would

See.

_ &;nent people,had not tound‘thls f;lm to_possess a moral

lesson of upholdlng the tradltlonal values of thelr so- B

ciety, ‘would people have lined up and been turned away

. at the‘CQlonial? EFQr'exampLeJﬂReverendQCappon_Gale of

Calgary expressedxsome reservations over'the-iessgn~tauéﬁt'

in the film. Acéordirg to Galei "~

fom  PmbA e ey L

' Theé fi1lm™hdg one giarlng fault - the .
~ two men who cause-the downfall of womemw .. ..,
escaped unscatheds ..A proper punishment TR
ought to be meted out to. the stronger B

sex who are 1nstr%gental largely for- o ;;aﬂ.

women's dlsgrace.

" . I e T 3 “ "5 n. - -
r R ~ e ﬁ
\\\if a maJorlty had expressed s1m11ar reservatlons abeut

nlighten Thy Daughter, ‘it would be  safe to assume that

,_Lt;wpuld,nggﬁhave‘met with as~much_advance publicit§ or .

fanfare as.a‘fi}m whigh-hadﬁbeen‘overwhélmingly enddgggd

by ministers, laymen and «social .workers. .
Ahofher film which met W1th a flurry ef pub11c1ty

was shown from August sixth to the nwnfh 1919 in Leth-

bridge. Tt had the snggestive title The Unpardonable Sin

and adverfwsements frr the film 1nd10afe thar it was in

the genre of Enlighten Thy Daughter and The Unmarrled

Mother. Aceording to an August 8, 1919 advertisement

whi~h appeared in the Herald. the film was

wrought. by degraded purposes and means
the debauchery of virtue; the murder of
purity;_the slaughter of exalted woman-
hood; the crushed rose of chastity; the
lof11:mont ~f which arying from earth to

One wonders 1f these three men or a maJorlty of prom--}-

<



the God of Vengeance, must forever """
sear the honor of the brutal enemy ..

Thls was obviously the type of mov1e in whlch a great

moral lesson could be -found .

Desplte the fact that ggp@rdonable Sin. dealt

U e wtth,such toplcs as chastlty, purlty and debauchery, 1t »

- . . . . N - - - -
T e e S v oa . o & ®» e e EAEET IS o ® v - -

was more renowned “for & ‘ceftain’ Scérle than any" l&sgon it v
imparted on the public. 1In the scene in question, a glrl

. by the name of MlSS Sweet, is left alone with a man char-

- - - R

: acterlzedhl vpe of theé most repnlsrve charactere that.
: hasgever_h:znfjgpresented on the screen.” The‘villian
attacks the heroine, and. despite her verbal protests and
phys1cal struggllng, removes’ all- Her diothés‘ekcept "the
'last fllmsy garment. : Onedre'A t on the filming of the
z._assault noted it had been photographed through a dlaphragm
)of silk which created a 51lhouette effect - But more 1m—
portant, the scene had been so tastefully presented that
there was "not even the sllghtest suggestion that thle
truly sensatlonal b1t has been 'dragged in by the heels
to pander to tastes which are low or depraved." .78 Evident-
1y then, the scene poesessed nothing which would tend to
" "deprave and corrupt’ the morals of the viewer. 1In fact,
r'hildren‘, if acenmranied by their parents were allowed to
------- " _ )
Anothe# top%c whiéah was the subject o;}feature films
wAas venereal disease. Three of the most noetatle preden. L
FAfions were Damaged Goods, Fit. to Win and The End of. ihé

RPoad. The firgt had haan a fecessful Broadway play in



N 79 de-

scribing the effects of venereal dlsease. 'However three

n‘years later Flt to W1n appeared and it was promoted as

- the "flrst ard only motlon plcture to speak frankly and

_absolutely w1thout fear or . favor on .the causes . and’ effects

80

of venereal dlseases oY, Endorsed by the Albertﬁ Mlnasten AT

A w

of Health in April 1920 for 1ts educatlonal value,8l the

. film was to'be shown throughout the province. Initiallyv

only males Over the age of"sié%een-were_gqing_to»be allowed -

to see Fit to Win. But on April’3, 1920, the manager of .

the Colbnial Theatre reported that it would. try to make
arrangements to have the film shown to females at a later
date.82 He must have been successful as the June 21 1920 -
entertainment page of the Lethbrldge Herald reported that

Fit to Win was t6 be shown to the women of Lethbridge at

an afternoon matinee., Once agaln,'adm1331on was restricted;
- no glrls under 81xteen years of age were to be admltted 83
But in late August 1920, young boys and glrls of
lethbridge had the opnortunity, if accompanied.by a parent
or guardian, to see V°t anothe graphio portrayal of the
rauses and effects of venereal dlsease For a'mere fifty’
cent admission chargeé one could go to the Colonial Theatre
and see Claire Adame, Calgary s _first motlon plcture star8u

in The End of the Road. As was the case with Enllghp_

Thy Daughter, Flt_to-Wln and Where Are My Children?, this

film was strongly endorsed by several men and women for

I

its handling of the subject matter and the lesson it taught.



Joseph Gillispie, the Lethbridge Onief s boiice belisved
:'the'filﬁ:posSesseo great educational value.85 Reverendl
'W P. Freeman, the pastor of the Flrst Baptlst church in

Moose Jaw, Saskatchewan noted that the discussion of sex

diseases in the film was egcellent. In Freeman's opinion,'

"The story is'coastely-but truiy foldgamaking very clear
_the End ef the Road of fast living, and the awful tol]

Canada 1is paylng 1n thls way "8§: Ehe*head"nursé“at "Tor=

ontovs General Hospital heartlly endorsed the film as an
3edunataonal ‘tool because~young boys and glrls in college
had not been adv1sed on sexual matters by }helr pareots 87
Similar thoughts were expressed by E. R. Forster, the
President of the Social Service League of Letﬁbridée and
J. Norrington, the Lethbridgermanager of the Metfopolitan
Life Insurfince Companyv88 But perhaps.more important,

the film was endorsed by the Canadian Naflona] Foun011 for
combatting venerea; dlsease.89'

In any event, the advance publicity on'gggmgpg_of

the Road was phenomenal. A few daye before it was =eh

nled to open in Lethbridge. the Herald rarried a brief

account of the film's story in its Anguet 24, 7020 ente:

tainment ~rolume ymder the rather unlikely heading " CASUAI

r
KISS MAY C/RPY DISEASE. ™ "eting that venerogl diseg=mo ji ve
of'h:*n Fhan net, T'irke 10 a3 kiana, the articrle went nn to

atate that - the new film precented with dramatic elarity.
~ 0
2 ebriking indictmer b oagainet 1nnge living and free 1nva.

O AlAg\].Q:t' 30, <_‘]9.?O, the day tther 37 m «)ponpf], the nayp: ani g

The End of the Road oo o1 ey o 0 0 ATTRIR IR
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aganda-w1th a worthwhlle purpose, that belng a- warnlng

to young boys angd- girls about the dlsasters awaltlng any—
one who 1ndulged in promlsculty 91 The next day the Herald

gave the follow1ng warning to the potentlal mov1e goers-

"It may- shock you 1f you are over-sensitive, it may offend

’

you if you are prudlsh, ‘but the fact remains that it will

'certalnly leave a lastlng 1mpres£10n on you n32 -Thanks to

- o

these brief eomménts in the papers, advance publiEity and- *%'

endorsements, the viewers had been forewarned as to the

film's subject ‘matter, 1ts bresentation, and 1ts message.

-
-

‘Onoe again, the values of -traditional sexual morallty were

reinforced in the mlnd of the public.
) Imp11c1t in. the prev1eW1ng of a fllm by certain
members of 8001ety before it was released for publlc con-
Sumption and 1ts subs%%uent endorsement by such 1nd1v1duals

in newspaper advertisements was the . concept of censorshlp

But it was censorshlp w1th a” dlfference., Those people

“involved had no off101a1 mandate for such -an undertaklng

¢ 3

This is not to say that there was no offlclal system to
exert some measure of control over the contents of motion ®
pictures shown in Canada. Tn fact, prior to World War One,

' nmbar of provinees had created theiv own ~censor boards.

‘or exampla, Manjtoba had estab)$shodg A beard of censors

in 19)1 and by the end ~f 1913, the nther three western
e - s L 93

rrovinces hnd followed suit. - Theea newly created censor -

o

boardea were peimarily interested in proteoting the public
from =ny film‘Whiqh had the tendency tn "deprave and cor-

rupt’ morality. Tn additidh to scenes depiecting seduction,
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infidelity‘ahd iﬁdéééﬁdy;;%he-éensors also. defined murder,
. gémblihg, insanity and Americanism as objectiénable in
motidn }Si&grieé.g“ Thus, after 1913, films shown in the
West were subject to both»an unofficial and official sys-
" tem of cen8orship..
iOh Juné 19, 1918, the first conference of motion
picture pgpsors was held at Calgary, Alberta. Meeting at
TH% the ﬁaﬁliser'Hotel, censors from Quebec, Ontarioé Manitoba,
Saskatchewan, Alberta and British Columbia discussed the
formation of an-association to promote closer cooperation
‘between the censor boards of the diffé%ent provi.nces.95
A year later, the boards of the four western provinces
agreed to unite with those of Ontario and Quebec to create
~the Canadian Moving Picture Censor Board. As a result of
this arrangemént, if'a.film was condeﬁned or approved by
one.provincial board, the other thfee boardé were notified
immediately.- It was hoﬁed that a national censor board
would promote a‘nétional'viewpoibt wi th regards to the.

motion picture industry in Canads. Acrording to a July

1A, 1919 editnorial on the matter, "The fact that what is

— ——

rejected IR AWE paAVTF 5T Canada will practically “n/ﬁ”
. \
jeated in the whole will tend largnaly Fn alavate khe tone

of moving pipfurog.pgﬂ

At times. hnwever. the offinial ayatem af cenarnr
ship whether it was Airented towards a film or a bhonk
was at Oddé w%%h the unofficial system of censnrehip aa
.

displayed in publiec endorsements and editarial eommer te

One~ avample ie the reantjon '» a fi'r yeloeaged in enrl-
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1920 entitled The A-B-C of Love. This fllm was cr1t1c1zed

by a number of morallty guardians because 1t contalned ‘a
somewhat exp11c1t scene of the female“lead character taklng
a bath. Accusations were made that the censor who viewed’
the film must heve»been blinded, otherwise the film would
' never have passed. The owner of the Celonial”Théatre in
'Lethbrldge previewed the plcture and in a statement issued
on Aprll 1, 1920, he assured his patrons that there was
nothlng ob]ectnonable in the film. 97 Although some mem-
bers of soejety fhought _the delCthh of a woman taklng
a2 bhath was objectionable on m grounds, other members
of soeiety did not and perhaps more impertant neither
did the censor.

Another prime éxamp1e of divergent opinle;s ‘as to
whaf should be censored appears in yet anofher 1920 oase

~.

involving Hall Caine's story entitled The Woman Thou Gavest h\\\k\

Me, which was later made into a photoplay. It marked the
first time that a story which had been banned in book form

was allowed to be exhibifed as a motion Eieture in'Alberta.ge'
The Woman Thou Gavest Me t~14 the story of "a sweet innocent
girl” whoge fathar married her to a man she hated and who

used her father's meney to support his numerous affairs.
Miserable with this situation. ;hn girlumeets and falls in
love with another man who returng hige affee+ion to her.
FEventually, she leaves her husband to find happiheeq‘wihh

this other man. Tnstesd of condernis hor actions, Caine
attemptsg te deferd ‘'he young w%f a Aer veeujf.“iﬁe

atory wad hanned . hool  faym

/

/

l
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Although the film censor had the right to ban a
photoplay 1f its story line dealt with domestlc infidelity, o

. the Alberta censor allowed The Woman Thou Gavest Me'to be

shown in the b?ovince. Why? Beyond the basic moral im-
plications of the wife's infidelity, the'film"ﬁbééé a
much more. fundamental question to the sudience.‘ Should
society expehg a woman to stay in a marriage sueh ~s the

one depicted in this photoplay? The film shggests A hag

# < .

ative answer. A Fehruarv 2, 1020, newspaper adver tigement
L4 .

for the movie warned the viewing pubhlia that it provided

A tetally mew angle on the douhle gtandard of morality,
The same arti~le alen told those women whe were hapry in
Fheir maritn]l nnion not to Jjudge the hercine of the atnary

. 100
ton harshly for her actione.

For all intents and purpeses, Th§WWOm§p_ihgg*g§Kg§t

X \
Me was in the genre of Enlighten Thy Daughter, The End of

the Road,: - The Unpardonable Sin, Fit to_Win. Where Are My

Children? ~nd The Unmarried Mother. Tt fer wae a film |
desﬁg'nateﬂ to ednecate thg Tublie, Wher ae 'he Previonels
mentioned cev adueatiag filma A'arngaed “he Aelicate wat
e

toy e of PRivth cantyal oVenereal 3icaaoe 11 Veomibienoy

rromiaecnity. The Woman Then i7vegt Me ta-klad the vayy o

fesnn of M alily §baely Do Pre iy eren tat T of dimeetd

infitels 'y, vhe fi1. Aadapta o0 0wy o c;f"‘v'\ RF- ¥ BEESTUNEN

Fhat Ehim e b meept o e a i . e e

nf meeng]l b 0 e LI T ST B el
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Much like the sex educatlon fllms, The Woman Thou

Gavest Me was an dttempt to relnforce the tradltlonal val-
.ues of chastlty. modestv, purlty and the Jnstltutlon of
marriage, n her 1nf1de11ty. the her01ne,was-merely try-
ing to obtain fhe happiness whicn was 1mp]1c1t in these
vslues. She dld not leave her unworthy husband to become
a prostltufe- she laft him to gn with a man who possessed
aT] the attributes neceggarv to make a good husband 1n~a
marriage arrangemenr While sex educatlon fllms'promo+ed
certain meres Fhrough numevrous d1sp1ays nf the folll $ in-~

enrred by devwatlng from acceptable sexual behaviour, The

Woman Thou Gavest Me told the story of a woman who. deSpit°

her abeminot] - “‘11‘17!3",1/\7\, nonhjhnod her gear~h far marital

s

\ [

The evidence prpsenfnd in thie chaptery sNggestg

Fhat concerted efforts were made thronughout the 1R90s ang

ot

early 1900g te axert qome measere of antctral oyver what Can

adiang were reﬁding and  resdine i, Print farm e well ag

what fhey were vyiwﬁ Fhe etage md Tater g 'he vare n.

ror a'nﬂ]v ':Vi'v"ii-'!“"vc‘, mevalijty gnax SRN-TN
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promnated, then 't wae candom ed by the law and snciety {0
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p. 41525 and R, . Britnell, 20 Canadian
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cording to Morris, "The best organized is the Canadian
customs, it has, unlike the United States customs, a
permanent blacklist of prohibited books amd m gazines

which is added to periodically. ‘Once upos’the list the : S
book is automatically excluded. Such old#avourites of . . . -
the smut-hounds as The Arabian Nights, Droll Stories, Three
Weeks apd Ulysses are excluded." -




*® | | CONCLUSTON
It is not-unusual to find laws in thé English com-
mon law tradltlon which were framed as general publlc laws

but Wthh in fact were des1gned to operate agalnst spec1flc

groups of people w1th1n soc;ety " Most certainly women pro—‘

vide a case in point. For example. the laws agalnst witch-
craft in late medieval and early modern Europe were long
con81dered to be laws which reflected the rise of relig-
iosity and a movement towards SO01al control in an era

marked by the growth of a centralized, secular state'.1

‘But recent studies on the topié%%ave suggested that the’

laws agalnst‘w1tchcraft represented both a social and psy-
chologlcal crisis in European s001ety,2 whlch ‘resulted
not 1n a hunt for witches, but for undes1rable women.3
SJmllarly, laws agalnst sexual immorality can’alSo‘be seen
As emanating from a rev1val of“rellgloslty in early twen-
tieth century Canada, and thls study suggests that in West-
ern Canada morality ]ews were in fact chastity laws which
resulted not onlv in a search for immoral peopleobut also
unchastebwomen.

| While seduction under the promise of marriage, for
example, was illegal when the Woman was under the age of
sixteen, the fact that Members of Parliamenr wanted to pro-

Fort the chastity of women in this manner tn age eighteen,

twenty na ar aven thirty, bears v1v1d *estlmony to the

48
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importance of morality laws is further revealed in the law S
¢ 2

exp}lc1t contentlon that in cases of seductlon, the female

had to be of chaste character and in other charges of sexual

- assaults, the chastlty of the female was an implied prereq-

uisite in the cases. Yet the term chastity was never legally "

defined. The cases chosen for this study reveal that the

249

‘meéning of morality laws in early Canadian‘develepment. The

'
word chastity could be used to refer to the woman's character'

‘or her physical condition; that is, her virginity. Thus the

definition of chastity knew no legal or social bounfaries.

It was generally assumed that women should be chaste

‘before marriage, and loyal to their hushands afferwardm

This concept was revealed and reinforced in the eooie] per

.ception of the institution of marriage. Women married rfo

produce, care for, and raife children.' By entering into the

marriage contract, women gave their husbands sexual ~wner- .
ship ~f their bedies and the idea nf saexnal avrtonomy for fe-
males wvas an g1ieﬁ coneept in haoth the q““ia{ and legal S“}W
ting, Furthermnare, for » wife to have <exnal iﬁrornnﬁrag
with her husbond withon' Fle purpage ~f Procreation waa ae

: !y
tuaﬂly gty]“d ag a form . f Tepgal PY'(‘F’":I by e Regeareh

1R}

for this stidy indicate~ that feveral of ‘ha wyamern o gy oy e

and organizationsg whiech flanriahed Jring the Tatse ninetaanth

- and early tTwentioeth century egquated the fulfillment af womasn

hood with marriaga, childbearing A Aemeatie by . Thig fanrt

alone demonstra'es how Arcoply the perceptian »f marryidee a1
r
the U'rle <~ f 'he fomal oy bnoy Fthin thig ingtitntinng e
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~Although women were urged to bear children, the fear

of intercourse with ifé atténdant problems of pregnancy and

childbirth led 10" the restriction of sex, often to one or

" two times a month. This limitation was further necessitated

by a lack of information; and access to, birth control de;
Vices, bf which advertising, sale and supply*was madé ilf
Vlegal by the Criminal Code of 18'92. Even the 'yltimate so-.
dution of abortion was mot a meaningful altepnative'for
women with‘fhe legal penaity for'a selﬁ;iﬁduced abortidn
being seven years imprisonment amd a life sentence for pro-
,curing a miscérriage. Despite the legal restraiﬁts, womén
flirted with death by visiting back-alley abortionists or ..

attempting to abort themselves with rudihehtary tools. Be-

cause nf these oircumsfances.ja-woman not only'had t0. régh

ulate sexual activity with her husband, but, was also
to turn to harmful drugs and acids fo prevent unWanf d cqﬁi
\ \

~eptions and births. The use nf baérie, tanie and cérboli:~
aciA 27\.('1 (‘Tef‘]ifﬁ, evrgat and tirpentine were hut a few of
the many hazardous anbhgtronre~ w‘nir‘}; women yonanrted ta in»
arder to etay within the law. And when 11 alae fajlea, 5.,
fanticide could he "md was practiged,

Aﬁ analysis of moral gnd sexuél'offonoen revesglea
that the ~riminal 1aw of Canada was infénded to protent
tha female agsinat male predatofs}' Despite'tﬂis fant, tha
hody of indjsinl aviience d-monstrates Fhat it Wés SARABEE
Nt for A female i make n complaint, rrocire a coanvintion

AY Fain o ognital 1o oA ntevica f:;ga:l’nﬂf'. the ~fferdny. Al fhough

[ RS Nffviene ! vy Ayl pven ) . N A s i . [T D,
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the age of fourteen were framed as strong laws in the Crim-

R

inal Code of 1892,

it would appear that they were weakly

enforced in Western Canada. When and if a woman wanted to

. N .. . <
pursue her raplst'throygh the criminal justice system, she
would encounter severgl major prohlems. For example, she

-~

had to be of;gnod mdfal character and reputation, yeft neithear
term‘wérranféd legal definition. Furthermnrel ther o wasg naeed
of cofroborativo evidence from independent wjtnagcec and the
charge had to he laid immediately. T+ wag not upnanal for
the trial to turn into an examination of th“ faméln'g n%rnf
Oharﬁcter insfepd of the alleged ant commi b ted againet b
Similar pviﬂantiaﬂ Troblems can h~ acen in thore

cases involving the carnal knowl edge of a famalso nnder th-

age of'fourroen which were Precasged threvgh the eourte,

In addition to the factorsg of ~ArYoheration and time, ‘he
5 . X ' .

& ¥

glrl wan ﬁ}(l‘oc'f',édx‘tg CQm'ng}\'-n"] wh=t hgdq h:qpv oned oavyeyn §f
)

ahe wo " tn. voung In the e rg oo in"r\‘lving ov""rvv‘f-']\f""’;yol"

girlea tho i\lﬂga conlAd, "'j:'n lien of ceerpting hew T e e
unider awryn tégigmony, quqc!iﬂn e ey ! whae bt AT I
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afficiont reljgi nia Frainive oo Vg e v 5 ey

heatweaen righﬂ "d o ong in ger e 0l CUimproper oo ddnet g
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vague and ill- deflned in terms of. the wrﬂﬁten law 'more'
[4

1ndbnsxstent in adjudication. Formerly éaps%géred to
part nf the carnal knowledg& oategory, it was—separatpd
in the 1892 Criminal Code andg then 1ncluded in a new group
of consensual and for01blp acts %n the legislation of 1909
This latter category included sué; ocburtences as wif? beat—f:
ing and sexual and nonsexual aata perpétrétédvagainst women

or ~hildren. Tn fﬂot,’eve" a pinebh nf a woman’ s anatomy"

with the slightea + h1nf af erxual 1n*°7"“UT9° feoll under
B

the gonora1\vnhr1c € thie Ieg]§1ah¥on. Rut in thOSe’cases
spocificrally dealing With indecent assaul t, the ”Wéétity of
the woman was a chief °7°m°H* of oonoern. Any aert whieh
ﬂ””]d he interpreted as anQ]hly leading to Sexna1 inter-
"ourse wan Ebject o ressiRle procecution tmdes the striét.

"Q't‘-:.s_e'nga of the law. e,

w

Th o rrocecvting and prniechment of moral ~ni sex of

fances wee ot 1imi tand volal Fo the protdetion ~f famsl -
Y T L ems

ThATELEY. Ten Tee enntd defile toag ﬁ“rnl dhavar ter.
Pargeryy an’ ”:"’.“1"‘. Wer e amie Ay e ke ha b1, v\;o},s,t aspant
of o man'ae ﬁlw'zar"‘l 0 T TR B TR hajinge “g a éatégnvv
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Chooriminal eftenee e hat o ihaokag aq history Tn
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_hc;mosexual anal sex and ‘bestiality, wae perceived as a threa'
fo the instifutiﬂﬂ ~f morringe. Once public cpinion wasg fo
cussed on the term with the popularization of the Omcar Wil
trials in 1RQ5, huggery jnined the argenal nf moral cffence-
as ~ ecrime againet the e njal fahrie ~1d the rrrags of cew
1Al intergnurse, namely, precreantiaon Pnropi%oﬂ aa » rhod
lenge t- Frndi;i“n”l serunl rorality, buggery beocgme yoeop
regantalliya of vel anctboy for of mmees epiabta e gl Fo
hayiom 0y this Fime 34 wre anoa Vi S  y mapy vt
Pote o sponeanting adnl bg,

Of fenee 1ike indecert accnpl e againet male~ »nd
g ivdercney ue agqually vagine in o AafinitiAn, Py b
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'change in The'late nlneteenth and early twentleth century,

the courts moet certainly did. In fact, by the Second World
War, judges found it 1norea81ngly dlfflcult %o Justlfy at" R
criminal conviction for those acts whlch 1acked deflnltlon.

sufferead from ev1dent1arv requirements and perhaps more 1m—

rortent were an invasion of personal privacy and sexual free-

f
EFE

In response to the poorly drafted legislation re.-
garﬁing mnralify and ceyx offences,.the Judges exercised
considerable djneretion in their eentencing‘bewers. For
example. it was not unusual for a man charged'w1th 1ndecent \j
aseaul t against n female to bhe convicted of attempted rape’
Jespi te fhe Tact thaf the two offences were separated in
the F11m1na1 Code. 1m11ar1y. it was not unusual for a
man wh. had Feap charged with rape +n be convicted of in-
docen! ageanl b, attempted TApe or carnal knowledge. Heow-
ever . the ‘OWYFna esperially thogse in Sfenthern Alberta,

e lA CinA a ome et gnilty of indement aasault. regardless
of the et denme nNregente~y §iy suppnr of‘a oﬁarge of carnal

#
Knowl: le ay abbenpbadg rapa, if it deubted the meral chap-

]

neber o tha woma L ansya) v speaking, however, the pros-
fentio an T ed ko abtbglin contictione for nffenmeg against
reraliloie vder e phavide society with a vigihle dnrter
UL SR oo R B FREEN Sl YA AR Y nna%ﬁﬁrﬁqbln act{nng. Thus §+ would
renadlily accer t 4L conviction of a ayime ws *h a legser gen
e Jre b wi g angea cafi] ﬁrﬂqecnhinn. For axample,
ottt e e indecst aanap] fe agajing' malue ard greoas

v e Ttoarpearas ! 1o the o idernine
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was insufficient to warrant'a eonviction for buggery or
attempted buggery.

vThe most cruciél problem encountered‘iﬁ %he/prosev
cution of all these cr1£1na1 offences was that of evidence.
This was parf10n1arly aoute in proseouflng the crimes of
buggery, sodomy, gross indecency and indecentna3sau1tg
against men. The fact that many of these offenbéé were
ones where both parties' had agreed upon tﬁOir actions made
the prosecution of these ants performed in personal privaecy
somewhat difficult. Thns, in *he majority of these rnsoe.
a charge would only be laid if a fhir% party happencd ta
see the participants perform the act Furtﬁermoro. in thom:
~anegs where ~ongent wag freely gj yen., orimi_na‘ progecutbion

~f the participants was a blatant 1nvaqwhh ~f cewanl O

tom and pevsonal privaey.

-
> o

fince fhe question of cencent wae alen ak jaon- j

"he trial nf rape. a'tempted rare and ~a-pal lnowledpe .
waa YY‘RN’iqt(\Y"\} thmat waman have c Y i e f oat 3. gt
rhveical Aamape t prove that she hal, in fact be- -5

bated agiinat her will. Tndeed, the very far! fhat poe.og 1.
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own range of criteria as to what constituted the crime in
addition to what comprisedgfufficient evidence. Although
the criminal law of Canada stemmed from the nation state,
it would appear that its interpretation and implementation
rested in the criminai justicewsystem of the locality.

The sentencing in cases of moral offences fevea}s
some of the same problems as affected the€ir prosecﬁtion. .
The lack of adequate definitions:.of thewcrimes and aécepted
rules of evidence for their prosecution.’coupled.gjth the
,imﬁbrtancé of local feelings towards “the parties,wied to
inconsistencies in sentencing. Consequéntly, no clear sen-
Fencing pattern emerges. The life sentences attendant on
rape convictions were rarely given; a few years of imprison-
ment werae usually the maximum penalty. Although indecent
Aeganl ts had a maximum punishment of confinement for two
venrs, regearch indicates that the r~ourts used a maximum
~f ora vear and most sentences were for a few months. A
“imilar range.of sentences were mnted out to those who were
crivicted, reapectively, of buggery and attempted buggery.

q .
T peneral, indgeg preferred short sentences for terms of

imprie - nment gupplementad by some form of corporal punish

mey b The: inecrinded a number of Jashes ar hard labour, and
by by s, beoth. ('\T)Ce gqgir, e jﬁdgeg Ylare]‘v used the
mow ra—nlt by ;:'F'('\V']\e"i to them v tha writtaen nr'ﬁmjy]g']
1 v

Ry ombedyving geejial perecentione of sexual normal
i in e and andafined eactjons of the Criminal Mede,
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carte blanche in the-use and manipulation of these laws. to:,

enforce the sexual customs of 3001ety. In fact all levels

of government went so far as to try to relnforce an accept—
able‘standard of:sexual morallty by controlllng,what Can-
edigns'were reéding in print‘&iform or seeing at the local
theatre. This.was:to be accomplished through.the appli-
cation of vague social- and legal definitions‘of obscenity
to'literature and entertainment.

ft is readilyiapparent that perceptions of sexual
normality; abnormality, obscenity and cniminality are sub-
ject to change over time. Although this-study is by no
means definitive, the research to date indicates that the
last decade'ofAthe nineteenth and first two decades of the

’
N

twentieth century were chanacterized by concerted.efforts
by both law and 'society to dictate bcceptable sexual activ-
ity for Canadians. As ‘a Christian nation, acceptable sex-
ual act1v1ty for Canadians was to be confined to married
coup]es 21 aolely for the purpose of proecreation, All
else was. hy definitiom. soc;ally abnorm=al, leagally rrim-
inal and = threat te the very foundation of Canadian oo

niety.

"
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