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ABSTRACT

~ Labour arbitration is the quid pro quo -for the
leé&slative préhibitibn of strikes‘during the-lifé of a
collectivé agreement. This system is based on the premise
‘that labour arbitration will settle disputes and érievances

during the life of the collective agreement.

It is the main tﬁfﬁé£“6f this thesis that' labour
‘arbitration today is not fulfilling thejexpectaiions that
were placed upon it.f'ArbitratiOn today.has developed an
extensive and technical system of éfeliminary objections

- which are precluding the solving éf.disputes and grie-
vances on their merits. Many gg}evances are defeated on
a‘technical'or preliminary objection raéher than on the

. K ‘
merits of the dispute. ' , .
. /‘
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AWARD: The, undersigned, arbitrators within named, having
heard the parties by their several statements under oath

and there being wide divergence in -their statements -afore-
said, we come to the final conclusion that we do not agree
on any conclusion, but our agreement ig that the arbitrators
"shall be paid for their services. '

LIS ~

Smith-v Holeombe
99 Mass. 552
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\-CHAPTER ONE

INTRODUCTION

Arbitration is the substitution of negotiation and
adjudication for economic force in'fesolving disputes
betwéen the parties to a collective agreement duringlthe
lifevof a collective agreement. The.problems considefgd in
arbitrétion hearings are the day-to-day affairs of a con-
tinuing relationship between the parties. The solution of
these problems upon preliminary or technical objections
rather £haﬁ on ‘the merits of the situation is unlikely to
sustain a sound relationship between the company and the
union in this ongoing association.- Although the particular
grievance in ‘question may be solved by a preliminary
objection, the credibility of this-problem solving mecha-
nism may be greatly decreased in the eyes of organized

. 7 . .. . .
labour. With the continued use of preliminary objections,

the use of arbitration may be rejected by labour.

ey

—

It is unlikely thatnéhione foresaw thevuse of pre-
iiminary or techniczl objectibns when arbitration was
ingébted into the collective bargaining process by legisla-
tion. There is no:single factor thagt~raused the growth of
this device, but the increased resort to the legal pro-
feésiqp in arbitration as well as the desire to win may be
two relevant factors. 1In aﬁy caée the‘result has been that

in many arbitrations the merits of the dispute 'have been

lost in the arguments over arbitrability.



 Just as the small town lawyer once explained that
he starﬁed every case in the same way "by moving to quash
the 1nd1ctment " it has now become a practice to begin

every arbltratlon dispute w1th a preliminary objection.

J
v, 3

This paper w111 con51der prellmlnary objections in

arbitration in the Prov1nces of4A1berta and Ontario. The

j“

awards that were researcﬁyd can be found in the Labour

Arbitration Cwﬂes ;n;ﬁn pm{iand in the files of the Board

lberta.

o7

&y “>4
It $§ the thé§§é-of this paper that the use of pre-

llmlnary objeetlons, as it has developed over the preceed-

ing twenty years, has become more technical and broader in

its scope of’application; The simple preljiminary objection
of ten years ago has given way to the sophisticated maze

of preliminary objections today.

In spite of the fact that the effectiveness of
arbitration may be credited to its informality and
simplicity, the increasing numbér of decisio‘s based on
preliminary objections deviates to such a degree from these
basic principles that the future of the entire process may

be in jeopardy.

The area of preliminary objections is constantly
changing and for purposes of this study the law was

researched up to the end of 1973.



CHAPTER TWO _

POLICY VERSUS INDIVIDUAL GRIEVANCES
)

I. Introduction _

Any study of tﬂebpreliminary>objection of policy or
individual grievance requires an introducfion to the terms
fused in thié area. The terms employed in this area are
many and undefined. The grievance procedures may be
heéded "employee," “jndividual," "union," "policy,"'"com-
pany" or "group." In the majority of cases these terms '
are used in the grievance procedure with no accompanying
definition. A problem also arises when the terms_that are
being argued by counsel for each side do not appear in‘Fhe
grievance procedure. The following comments by tﬁree
arbitrators illustrate the dilemma facing an arbitrator as
a result of poor drafting of a collectiye agreement relat-
ing to the use of, or lack of use of, the terms employed

in the area of policy or individual grievances.

(1) The issue is somewﬁ%t complicated by the unhappy use
of the term "Policy Grievance" in the notice since
that term is not found in either of the collective
agreements. Article 9 of each agreement contemplates:
(a) 1Individual grievances; (b) Group grievances;
(c) Union or Company grievances.

(2) Such a question would properly be the subject of an
* mwindividual" grievance rather than a "policy" griev-

ance, under a collective agreement which distin-
guished between different types of grievances in this
way. While counsel for the union agreed that the
present grievance was a "policy" griebance, we are
unable to see what sort of effect this characterization
of the grievance can have upon its arbitrability, for
there is no distinction, in the collective agreement
with which we are concerned, between "policy" and
"individual™ grievance.?Z’



(3) I must say that I diligently examined the colléctive
.agreement between the parties, and was unable to find
therein any reference to the terms. "policy grievance"”,
or "individual ‘grievance”. The parties, in their
pleadings, made much use of these terms, but inasmuch
as no proof was placed before me indicating that these
types of grievances existed as part of the collective
agreement, I cannot give too much weight to those sub-
missions. Obviously, “there are collective agreements
where different types of complaints are clearly
enumerated, and the manner of resolving them are
‘indicated in the agreement. If the parties wish to
distinguish between classes of grievances, then they
shoudd define them, insert them into the agreement,
and clearly indicate how they are to be resolved in the
event of a dispute. I do not see that any useful pur- .
pose would be served by a fyrther discusgion of this
matter, .since I do not prop se\to rule on a non- .
existent factor of the collective agreement. Suffice
it to say that the omission within the agreement of
any reference to "policy" or "individual® grievance,
renders any further discussion upon this point hypo-
thetical and without value with respect to the dispute
under discussion.3 '

There is no distinction between the words "indi-
vidual" and "employee" as they apply to the word grievance.
Nor is there any distinction between the words "policy"
and "union" as applied to the word grievance. Therefore
in tpis chapter the words "individual" and "employee" will
be used interchangeably and the words "policy" andu"union”
will be used interchangeably. The other type of grievance
that will be dealt with is a company grievance which is

self-explanatory.

This‘chapter will illustrate the development of
preliminary objections in the area of "policy" and "indi-
vidual® grievance. It will begin with a look at the
statutory requirements for arbitration,4 and then coﬁpare

two early approaches to the problem of this preliminary'

.



N objectibn. The chapter will congider thehpteaent day.
attempts to avoid the statutory requirements,uand the sub-
sequent introduction of limiting clauees‘into.the grieyance
procedure in an attempt to further‘increaseithe'maze of
different and confusing procedures hhich result in an
1ncreasing number of arb1trat10n cases belng defeated at
the preliminary objection staqe, rather than being decided

on the merits of the grievance.; Preliminary objectiona

-
N
Je.

based on theidistinction between the procedures;for’ihdi-.

. . o !
vidual and union grievances are seConq'bnhy to preliminary
objections based on the mandatory andfdirectoryfprovisions

of grievance and arbitration proccdures_invvoluhe of cases.

The objectxon to thlS development is quite sxmple—-

v
'

why should the form of the grlevance deprlve an 1nd1v1dual

e
a company, or a union of the rellef to. which they ‘are

\
’

entltled under the statutory proV1sxons for arbltratlon?
- ‘ L4
Should it make any‘dlfference 1f'a grievance is 1abelled

D — .~

union, policy individua;,femplpyeef or company?

)

Accepting the fact that the purbose of arbitration

during the life of a éol;ective agreement is to solve dis—
pntes on the merits of the caee rather-tnan'én—a technical
irregular{ty; is there any ratiqnale.forﬂﬁhe éreirminaryi-
objections based on the aistinction between thejlabels |

>

placed on grievance procedures?

II. Statutory Réquirements

a) Statute X .



b

>
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The basic problem that must be considered in thisw

A
section'ig whether the’gr;evance procedure is in compllance

~

S
wlth the arbitration requirements in the Alberta and

‘Ontario Labour Acts. The Ontario Labour Relatlons Act
- /

states: a - /

37. (1) Every collective agreement shall provide for

the final and binding settlement by arbitration, with-
out stoppage of work, OE all differences between the
parties arising-from the interpretation, application,
administration br alleged violation of the agreement,
including any question as to whether a matter is

arbitrable.®
The Alberta Labour Agt states:’
/

78. (1) Every collective agreement shall contain pro-
visions for final settlement by arbitration or such
other method as may be agreed upon by the parties of
all differences between the parties or persons

(a) bound by the collective agreement, or

(b) on whose behalf it was entered into
concerning its 1nterpretatlon, application or.opefatlon
or any alleged violation thereof, including any ques-
" tion as to whether the dlfferences are arbitrable
without stoppage of work or” refusal to perform work.7

The 1mportance of these clauses become 51gn1f1cant
in collective agreements where there is no prov151on for
a company grlevance, a union grievance, and %n‘some'cases{
" an indiVidual or employee grievance. Thesefarbitration
clauses require a procedure for the settling 6f all dif-
iferences between the partles to a collectlve agreement.
The Ontario clause only uses . the word partles" while the
Alberta clause uses the_wo;ds patt;es“ or ' persons. The

"difference may be 51gn1f1cant. ‘The "partiés" to a collec-

tive agreement may be 1nterpreted as the company on one

side and the bargaining agent on the other. Weatherh111

agreed with this intefpretation when he suggested that:”
» e .



The parties, as contemplated by the Act, and as set
out in the collective agreement before us are the cor-
poration and the union. The employees are bound by,
but are not parties to the collective agreement, and
bargaining between the emgloyer and individual employees
is prohibited by the Act. .

The Alberta section would seem to be broader than
the Ontario provision in that the word "persons" and the
clause "on whose behalf it was entered into” combine to
require a proceaure for the settling of differepces which
must include acceés to arbitration that may be used by the
employee. This approach is strengthened by an arbitration

award in Albérta9 under the 1955 Alberta arbitration pro-

visions which stated:

S73. (5) Every collective agreement entered into
after the thirty-first day of March, 1947, shall con-
tain a provision for final settlement without stop-
page of work or refusal to perform work of all dif-
ferences between the parties to or persons bound by
the agreement or on whose behalf it was entered into
concerning its interpretation, application, operation
or any alleged violation thereof.

(6) If a collective agreement entered into before
or after the commencement of this section does not con-.
tain such a provision as is required in subsection (5),
it shall be deemed to contain the following terms:

(a) 1If any differences concerning the interpre-
tation, application, operation, or any alleged viola-
tion of this agreemens arise between the employer and
his employees, the representatives of the employer and
of the union shall meet and endeavour to resolve the
differences.l0 (Emphasis added) ‘

]

The words "employees" and “employer“ instead of
"pergons" and "parties" had a profound effect. The case
involved the pfelimiéary ijection-that the union did rot
haéé £he right ﬁo bring é policy grievance. The collective

agreement provided that the emplovee would take up his

L
LT



grievance dirgctly with the foreman. There was no provi-
sion for a uniSn or policy grievance. Thus -the arbitrator
loqked to the statutory provisions for the .right to bring
a union or policy grievance, since none was set out in the o
collective agreement. Arbitrator Gill stated: |
- - follows therefore, éﬁat theré is no such statutory
right given to the Union to initiate a policy grievance
~on .the basis of a statutory provision, then where there
'is no such statutoxy right given the Union in Alberta
under the Alberta Labour Act, the Union. cannot initiate
a policy grievance.ll C
He then went on to distinguish Re 0i1Z Workers,
Local 16-341 and Rinshed Mason Co.lz on the basis that the
Ontario provisidn used the word}"parties" and thus the
union was a party aq§ the statute rédﬁiréd a provision for
; policy or union‘grievance. No£ so in Alberta, since the
union was nof an "employee" or aﬁ "employer" the{g was no
requiremeht that the union be’allowed to process a grie&—
ance to arbitration. Afv' rator Gill faced a dilemma.
Section 73(5)13Vrequired a provision for settlihg dispu;es
"be£;een the parties to or persons bound by the agreemeht
or on whose behalf it was entered into". This.wqpld ’

indicate a provision for union grievances, company griev-

ances and employee grievances. ‘fhe deemed section14

/
/

required a provision for the setﬁling of differences

"between the employer and his empldyees". Gill chose to
S :

rely on the déemed provision, and\found there was no

: statutory‘requirémené-for a“provisibp to settle differ-

enices between the union and the comp;;§\\ This flaw in the



two sections was corrected in the following year.
S73. . (5) - Every collective agreement entered into
after this subsectjon comes into force .shall contain a
.provision for final settlement by arbitration or such
other m od as may be agreed upon by the parties of
all differences between the parties or gersons bound by
the collective agreement or on whose behalfl 1t was
entered) into concerning its interpretation, apflication,
operation or any alleged violation thereof including
any question as to whether the differences are arbi-
trable without stoppage of work or refusal to perform
work. \

“ (6)Where a collective agreément, whether

entered into before or after this, subsection comes into
force, does not contain a prov151on as required in sub-
section (5) it shall be deemed to contaln the following

provisions:
(a) If any differences conce:nlng the interpre-

tation, application, operation or an§\alleged~violation
of this- agreement arise or any qUestiOn as to whether
any difference is arbitrable arises between the parties
or persons bound by the collective agreement o~ "n
whose behalf it was entered into, the represe f-ves
of the employer and of the union sha}% meet & :
endeavour to resolve the difference. (Empha~ added)

Thus, the two sections were broﬁght into llne'wéth the use
3 ef the” words "parties" or "persons" in both secfioes. The
result of this interpretation is that the Ontario statute
does'not require access to arbitration for the employee,
only for the union and the company. In_contfaet,Atﬁe

Alberta statute requires access to arbitration for the //

employee,_the union and "the cempany, /

What ie>beigg”aiscue§ed in this secgion is the
right of a person, union; or .company to bring a grievance
and carry .it through to arbitration, not the question of |
.whether the wrong procedure'has been'followed._ It is
important_to.understand, as pointed out by Weatherhill

that:

N
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- It may be observed here that what is in issue is
not the procedure to be followed in bringing a
grievance . . . , but rather the substantive right
to bring a grlevance at all. It is not the case of
an employer saying tQ/the union ‘you have brought this
grievance under’ the #Wrong procedure. Rather it is a
case of saying to ‘the Union, 'you cannot bring the
grievance at all.

The questiom: Q¥ the limitations that a collective

agreement can place on the grievance and arbitration pro-

cedures with regard to an individual or policy grievance
will be considered later in this chapter.17 The question

considered here is'whether there is access to arbitration

which complies with the statutory requirements.
-

b) Unlon Grievance i

The cases and awards in this area d1v1de themselves

into two types of prellmlnary objections. The companyasub;

mits that the union does not have the rlght ‘to brlng a'i
union or policy grievance, or the ,union submits that\yhe
.“COmpany does'not have the right to bring a-coﬁpany grie;l«,
‘éﬁée. Unlike many prellmlnary objectlons, this one is
;-used by both 51des, espec1ally with the increase in ‘the

use of the grlevance procedure by companies to recover

'damages for unauthorlzed slow-downs, . walkouts or strlkes.

The'majority of’awarde refer to.objectionsjby the
company that the matter is not arbltrable on the grounds
that there is no provrslon ln\the collectlve agreement for
the arbitration of grievances by the union (as oppossed to

individual). The theory that has followed this line of

.t

10



awards through to thé’present day was developed by
Judge Fuller. The theory revolves around the statutory

requirement for arbitration. In United Steelworkers’

Loecal 2766§and Canadian Mead-Morrison,J‘8 Judge Fuller noted

. § o .
that Section 3219 of the Ontario Labour Relations Act
. ) . el

4w

required that the collective adgreement must'pro?ide for
final and binding settlement of all differences betweén’
the parties. The collective agreement was silent as to a
provision fgr arbitration, an& Fuller imposed the deemed
provisions Bf the statute. _Fulier held fhat élthough the
collective ag;eémeht was silent as to a procedure for the
settlement of disputes by‘arbitration during the life ofb

the collective agreement, this omission was.cured by the
provisions of Section 32(2).204 He stated:
There can be no doubt that the union is a party to the

collective agreement. The agreement itself says so.
The collective agreement between the parties does not
appear to contain any provision for the final and
binding settlement by arbitration of differences
between the company and the union. Section 32(2) of
the Labour Relations Act applies and the board, there-
fore, finds that the grievances are progerly before
the board and that they are arbitrable.?l

There was a strong dissent in this case based on a
difference of opinion as to whether there was an arbitra-
tion clause in the collective agreement. There was a pro-

/- _
vision in the collective agreement for access to arbitra-
tion_byaemployeés, but nothing relating to the union.

.

. . TS
Dillon, in his dissent, argued that there was a provision

for arbitration and thus the deemed provisions imposedlgy<v
. . . . . . ——

Fuiler did hbt‘apply.

11

e
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From the foregoing 1t will Be abundad@ly clear, tﬁat
not only 1s<§§ere a grlevghcé and arbitration clause.
in this agreement; but the“parties contemplated grlev—
ance and arbitration, Only on the complaint of an..
employee or employees.’ Indeed it may well be that the
union, in the negotiations 4deading to the collective
agreement, -endeavoured to obtain such a\clause without
success, although there:was no ev1dence\pefore the

board to that effect. 22,

Bl

;WhatiDillon has overlqoked—is that even thou%h there is an

arbitration clausé in the collective‘'agreement, it has noti; =

met,all‘the statutory requirements. In order to avoid the
provisions of the deemed statutory provisions, it is neces-
sary to meet all the” requlrements of arbltratlon. The word
"partles" 1mp11es union and company, ‘and if these, requlre-
ments are not met, the deemed prov181ons will be 1nvoked to

I

fill the gap.

‘Dillon ‘also questloned whether ‘the statute can
overrlde the negotlated provisions of the collective agree—
ment. The distinction here is that you must‘f rst meet . the
basic requlrements of the statute—-that is--the rtie%‘
(unlon .and company) must be provided with a procedure\by

which they can settle dlfferences by arbltratlon. The

secondvsteprthen becomes a question of whether the'partie

‘are then free to impose limitations and restrictions on

these ba51c requlrements.23 Dlllon s argument was thus

I~

premature on this p01nt,“51nce the collective agreement did
not meetvthe'baaic requirements. .

Dlllon s third ground of dlssent centered around
Section 32(3) of the Act: }

If in the oplnlon of the board any part of the arbi-
tration provision 1nclud1ng the method of app01ntment

12

E
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of the arbitrator or arbitration board is inadequate,
or if the provisions set out in ss.(2) are alleged by
either party to be unsuitable, the board may, on the
request of either party, modify any such provision so
long as it conforms with ss.(l), but until so modified,
the arbitration prov151on in the collectlve agreement
or in ss.(2), as the case may be, shall apply.24

Dillon's own words best described his dissent based on the

prov1510n of the Act.

o
L

The board referred to in this section is of course,t.“

the Labour Relations Board, and not this arbitration ‘
board. My colleagues have apparently found the arbi- "
tration provisions in this collective agreement either

inadequate or unsuitable. The legislature has, however, :

prov1ded a remedy and a forum in such cases. The
remedy is an application to, and the forum is the
Labour Relations Board. I am satisfied that nq _board
of arbitration has the right to provide the remedy by
substituting the provision set out in s.32(2) of the
Act in lieu of a specific arbitration prov151on con-
tained in the collective agreement. « o e

As I read this- prov151on, it means that if there
is no arbitration provision in the collective agree-
ment, the one in ss.(2) shall apply until the Labour
Relations Board-.amends the agreement.- However, if there
is an arbitration provision-in the collective agree-
ment (which is the case here) that provision shall apply

-~ until the Labour Relations Board rodifies it, if the

necessity for themodification is established on applica-
tion to that board.25

/ .~ On the plain reading of this clause, Dillon has outlined

the'pr0pervapproach; keeping in mind the distinction‘bgtween

a collective agreement with no provision for arbitratioh and
_ : »

one that has a defective provisidn for arbitration, but when

the case was._reviewed on certiorari Mr. Justice Wells dis-

agrééd.

The view of the applicant company is that even though
there is no provision in the agreement dealing with an
alleged violation of the agreement except as to employee
OF management complaints, the on;y way in which a
coverage of. such an event can be established is by \
appllcatlon to the Labour Relations Board of the Pro-
vince of Ontario under ss.(3) of s.32. Because there

\
\

13
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is considerable provision for arbitration, although not
I think as full a provision as ss. (1) of s.32 con-
templates, there ieuno right at thepresent time to write
into the agreement the provision :which is set out in
ss. (2) of s.32 of the Labour Relations Act. It is
argued that the final provisions of ss. (3) which pro-
vide that the Board may on the reques{ of either party,
modify any such provision so long as it conforms with
ss. (1) but until so .modified the arbitration provision
in the collective agreement oOr in ss.(2) as the case
may be, shall apply is in effect alternative in its
meaning and if there.is an agreement as to even partial
arbitration then the paragraph in ss.(2) is not to be
deemed to be contained in the agreement by virtue of
the statute. ’ : ‘

I am perssgally unable to follow this argument. It
would seem to me that the preamble to ss.(2) disposes
of it. This provides that if the collective agreement
does not -contain such a provision as is mentioned in
ss. (1), it shall be deemed to contain the provision
which is then set out. That is precisely what I think
happened in this case. There is no provision for
arbitration of Union complaints even though there is an
alleged violation of the agreement contained in them
and in my view there being .such an omission, the pro-
visions of s. 32(2) then became operative and the
collective agreement must be deemed to contain theﬁbro—

_ yision which is set out in the Labour Relations Act.

. Section 32 in effect goes further than ss.30 and 31 and
provides what happens if the provisions of the statute
are not observed. In consequence if as I take it to
be the provision of s. 32(2) is to be deemed to be con-
tained in the collective bargaining arrangement, there
was then ample jurisdiction in the clause which is set
out in the statute to submit the matters which the
Arbitration Board dealt with to arbitration and in my
view as a result of this, the Board had the jurisdic-_-
tion which the majority of its members though it had.Z6. % =

ot

Weatherhill seems to have been unaware of the abeve
‘appeai when he commented on this problem many years later.
He goes farther than Mr. Justice Wells inddistinguishing
the deemed proﬁision Of.ﬁhe stgﬁhte,ffem the. provision
.requiripg an apglication to pﬁe Labouf Reiaﬁions Board to
éiter fhe erbitration'provﬁﬁkons of a eollective agreement.

Weatherhill_eommented:, __f ' | // , o

,)‘




Before leaving the matter a general comment upon the
meaning of s.34 of the statute may be helpful. Sub-
section (1) lays down the absolute requirement for an
arbitration provision in a collective bargaining agree-
ment. If the arbitration provision in a collective
agreement does not meet that requirement then the
statutory provision set out in ss. (2) is .imported into
the agreement in lieu of the deficient clause and this
imported provisjon may only be modified (but not beyond
conformity with ss. (1)) by the Labour Relations Board

" upon application to it made under ss.(3). An arbitra-
tion provision in a collective agreement negotiated
by the parties which is deficient because it does not
conform with the requirement of ss.(l) is, in effect,
no provision because it is not such a provision as
required by ss.(l) and it is incapable of amendment
and must give way to the statutory provision. On the
other hand, if the arbitration provision in the agree-
ment which was signed by the parties conforms with the
requirement of ss. (1) but either party wishes some
modification of it an application must also be made to
the Labour Relations Board under ss. (3).27

. This clause is still present in the Ontario legislation
and its interpretation, right or wrong, is settled by the
o

/
above two decisions. The Alberta legislation contained

a similar provision but this was removed in 1960.28

The major principle established by the Mead-
Morrisonzg case was that the afggtratiAn clause in the
collective agreement must meet all of the requirements of
the arbitration provisiop sét out in the statute. If the
clmuse in the collectiveﬁagreement is deficient in anf
respect, the,deficiency will be corrected by the imposition
of the proviéions of the deemed clause’ih the statute.
This theory has now 5een accépted as law in arbitration.
It has been applied by the following'arbitfators;

32

, Hanrahan,30 Laskin,31 Weatherhill, O'Shea,33 and Golt.34

All of these cases involve a preliminary objection by the



company thatlthe grievance is inarbitrable because there is
no provision for a union or policy grievance. Even ehough
this theory is well established in labour arbitration, the
old arguments still hang on. Sixteen years after the
principle was stated, there are still attempts in arbitraQ_
tion proceedings to argue that the provisions of the col-
1ective'egreement may override the specific provisions of
the statutory requirements for an arbitratidn'clause."This
argument recently came before arbitrator Golt in an arbi-
tration hearing considering the Federal Labour Code.

The company submitted a most 1nterest1n§ theory on p.2
of its notes wherein reference was made of the Canada
Labour Code, R.S.C. 1970, c. L-1, concerning pro-
visions for final settlement by arbitrations.

Section 125(1) reads as follows: :

'125(1) Every collective agreement shall contain a
provision for final settlement, without stoppage of
work, by arbitration or otherwise, of all differences
between the parties to or persons bound by the agree-
ment or on whose behalf it was entered into, concerning
its meanlng or vlolatlon. .

‘The company submltEed that 'where the parties have con-
tracted to restrict this provision to  individual—
grlevances, as in this Collective Agreement, the Com-
pany contends that the requlrements of the law have

still been met.' The company then quoted s.125(2) which

deals with an application by either party when the pro-
visions of the above section have not been met. 1In
answer to this, I can only say that I have nothing

before me to indicate that the parties have contracted_

to restrict the above provision to individual griev-

" ances only, and even if they had, such restriction
would be null and void, since it would infringe upon
the paramount authority of Parliament to legislate.

By no stretch of the imagination can I accept the
proposition that an Act of Parliament can be altered by
the contracting parties to an agreement to the detri-
ment of those for whom, and on behalf of, the Act was
passed. The union is acting validly 1n its rightful
role as the mandatory. 35 -

16
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Again the confusion arises between restricting the proce-
dures once you have met the requirements of the’ statute, and
'resﬁricting what is required by the statute. " The former

'may be a valid restriction while the latter is null and

void. There are gituations in which the statutory pro-
visions are met and then the provisions of the collective
agreément may be used to‘ channel the grievances into dif-

ferent procedures. If the wrong procedure is followed the

grievance may be deemed to be inarbitrable.36

(c) Company Grievances

The other side of this preliminary objection is the -
union claimingya company grievance is inarbitrable on the
grounds that there is no provision in the collective agree-
ment for company grievances. These cases follow the same
reasoning as the pieceeding cases. That is--the stqtutory
arbitration procedures require a érocedure for the settling
of differences betwéen the "paFties“ or "persons." The
company being a party to the collective agreement and there
being no provision for a company grievance, the arbitrato£
will invoke the deemed.provisions of the statute. Weather-.
hill,37 following the reasoning in Méad_;‘ygrrieon,38 went
to great lengths39 to deal with the diggent of Dillon in‘
that case, but failed to comment on the fact that the case

had been upheld onAappeal.40

Weatherhill4; again faced thié preliminary objec-

tion three\yedrs later and imposed the deemed provisions,4



following the Duplate ca;e,43 Mead - Morriaon44 and ﬁne sup—
sequent appeal.45 The cases indicate that whege the arbi-
tration clause .in. the collective agreement does not meet

the requirementé'of the statute, the arbitrator has over-
ruled the preliminery objection that there is no proyision
for a unlon, employee, or company grievance, and imposed

the deemed provisions of the statute to f111 the gap

-

it is from}this basic preliminary objection that
the modern day maze of preliminary'objections in the area
of pollcy and 1nd1v1dua1 grievances developee It is |
necessary to understand the foundatlon of the statutory

requirements before proceeding to the developments that

s@re based on this foundation.

From this point forward the premise is accepted -
that certain types of‘brocednres for arbitration are
required. in the collective agreement toO provide access to
those persons set in the statutory arbitration clause--
employers and unions in,Ontario,‘and employers, unions and

~’_employees in Alberta.

‘The emphasis will now be placed on attempts to
l1imit the procedures required by the statute, rather than
éttempts to argue that these procedures are not required

by the stqtuﬁe.

.

-~

II. Two Views

The earliest attempts, to use the distinction
-

18
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between a policy griévnnce and an individual grievance as
the basis for a preliminary objection, can be diviﬂed into

two categories which will be considered in this section

’

a) Cross Theory - \

A set of rawards initiated by Juydge dfosstaré sub-

»

mitted as authority for the proposition that. dischargde, -

v

seniority, and rates of pay are .subjects that are particu-

lar to the individual and cannot be grievad by the union #n°

the form of a pplicy grievance. Thus, any.brievances!that
are under these subject headings, if brought in the form‘
of a union grievance, will bé lost. This ' view suggests
that the union is ebrogating the rights of the individual.
These types of grievances are personal to the individual
and cannot be taken over by the union. This view snggestp
that any attempt by the union to abrogate these rights of.
the individuals will~resu1t in the inarbitrability of the
grievance. It will be necessary to look at this line of
cases in some detail. The pext step will be to reviéw
those cases that are cited for the contQaf& view,46 or at
least a restricted viewpoint;‘ It wilI:be shown how this
technical objection was only the beginning of a more
*complex system which is andaftemﬁt'to restrict the statu-
tory requirements for solving differences betweenvﬁae

parties. = >
, - .

Judge Cross developed this theory in an award

involving the seniority of an employee that was grieved »

19
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by the union under the‘collective%aéieementvprovisions for
a union grievance. The agreement provided for two types .

of grievances~-general grievances of the union, and
47

individual grievances initiated by the individual.
Judge Cross based his decision on the fact that, in his
opinion, the union was abrogating the rlghts of the 1nd1—
\
. vidual employee. The decision of Judge Cross reads as
follows:
B ) . Q./
B I have come to the conclusion therefore that
‘Section 27 is designed to permit the Union through its

officials to present a grievance which is generalf in
its nature, dealing with some violation or misinter-

pretatlon of the contract by the Company and that it -~

- is not justified in using this section to abrogate to
itself rights with respect to grievances which are’
expressly conferred upon the employees. X a

For these reasons, I am of the opinion that the
grleVances cannot succeed. 48 :

This reasoning can only apply 1f the collective agreements
N / .
make prov151on for two types of grlevance procedures. It

is an open question whether thlS reasoning would apply if
the two - prov151ons were a result of the ‘deemed provisions

pfzthe statutory arbitration clause{

i o

One of the reasons that this theory became

established was that Judge Cross appliéd it in four sub-
sequent awards in this "line"” of authority.’ ‘

4
4

The second case in which Judge Cross applied this
principle involved a policy,grievance concerning lay-off.
The decision in the award was on the merits of the case,

as the company chose to waive its preliminary objection

20 -
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' concerning the form of the grievance. This did not dg;er'
Judge Cross from séttinq‘out his opinion on the question of
individual grievances being brought as policy grievances.
He agéin stated his disapproval of unions takiﬁg.away the .
~ individuals r'éht tPdecide whether to process the griev-

"ance or not by filing it as a union grievance.

It is to be noted that this grievance is filed as a
policy grievance, whereas in reality it is a grievance
of the employee. By making it a policy grievance, the
union is asking that this board find ,that the employee
should have been given a job in the labour pool when
.there*is no evidence before the bpard that he'was
willing to take such a job had it been.offered. A )
condition precedent in exércising s&niority rights is
the willingness to do the job which'is sought, and this
becomes peculiarly a matter of preference to be '
exercised by the individual employee and not Something
that can be decided for, hi+ by the. union. :

T am aware that the term policy grievance is a

. somewhat elastic term but at least where an individual's

_rights are concerned in disciplinary or in seniority
cases, I think the grievor is entitled.to exercise his
rights of grievance or not as he chooses and that the
union has not thS right to exercise them by the device .

a .

of a policy grievance.49 e

This may be diktinguished on the basis that the»seniBfity T
provisions relating to fbumping" privileges were vefy
specific in putting the onus on the ihdiVidual to exercise

his rights.sq

The next award in which Judge Cross expounded his
Eheory concerned a union iqitiafédh;6licx grievance claim-
ing the éompany was recalling employeeg contrary to the
COlleétivegag;eeﬁent anq;;ancelling their'seﬁiérity rights

when the employees f&iléa tﬁ-answer'éuch recall. He

emphasized the fact that sehiority rights dependeé on the

o
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decision of the individual as to whether or hot he is will-
ing~to do the job in question. The award stated:

A preliminary objection was taken by the company on
the grounds that the above grievance was not properly
the subject of a policy grievance. It has been my'view
expressed in previous cases (see Re U.A.W. and Massey-
Harris-Ferguson Ltd. (1958). 8 Lab. Arb. Cas. 178. at
p. 179) that seniority rights belong to employees to

be exercised as the individual may decide, and that the— =~

union under the -guise of a policy grievance cannot take

these rights*unto itself. This is particularly true in’

a grievance where the right to recall to 2 job is
involved and the issue arises whether the grieving
employee is able and willing to do the job to which he
seeks recall on thé basis of seniority. . .

For thesé reasons, therefore, the board found at
the hearing that the complaint set forth in cl.1l of
the grievance was properly the subject matter. of an
individual grievance where all the reqular steps of the
_grievance procedure could be followed and that it was
not properly the matter of a policy grievance.5l

The ratio of ﬁhis award; as set out in the Editors
note,sz‘is thaé seniority rights are personal to a grievor.
“This is the view that Judge Cross persisted in_following;>‘
but it is too’brdad a‘prihéiplé'to apply to every seniQIity
grievanée. The réservaﬁﬁbns submitted by the nﬂion nominee
in his concurring decision sugéest thé proper appfoéch.‘

I am iﬁ substantial agreemeﬁtqﬁiih the majority of

the board. However, I regret that I am unable to sub-
scribe to the view stated as a-general principle toward.

the begirning of the award that a union cannot take -
unto itself the right of an employee to grieve on a.

v .

matter of seniority. . . .

‘ I suggest, with respect, that there is no explicit,
oor implicit bar to the processing of a seniority
dispute as a policy grievance. ’ :

- Two years later Judge Cross again faced an indi-

vidual grievance thatfwas;brought as a union grievance. It

-
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wasza’policy grieVénce on behalf of one employee with

B ; . u
respect to his temporary/ass1gnment. Judge Cross attempted

P

to clarify his theory, possibly having in mind the.reserva-

tions put forward by the union nominee in the previous

case. He grafted an exception to his broad principle--that

a union could not bring individual grievances under the

guise of a policy grievance-—couid arise where the sum total

of a number of .individual grievances resulted in a policy

SRR

on the part of .the company.
A poOlicy grievance under the'circumstanées’suggested'
here could only arise where a number of incidents had
occurred, which would justify an arbitrator finding’
that as a matter of policy the company was deliber-
ately using temporary re-assignment-to circumvent the
recall procedures.. Where one individual only is
affected, it is a personal grievance and not a policy
grievance, because it is the individual's seniority

o rights which he must claim are breached, or the union
on his behalf must claim are brgached,54 .

E The last awarci55 of the series, that Judge Cross
was involved in, concerned a pnion grieving on behalf of
the seniority rights of an individual after the same
grievance by 'the ihdividual had been lost due to a failpre
to comply: with the time limits of theugrievanée procedure.
Although Judge4Crosslreferééd to two Qf his pfeQious ¢

dec’isions56 regarding;senidrity'rights as policy grievances,

the basis 6f.the decision was that the griévance had

-already been ruled §E§ybitrable.becausg‘it'was out of time

-/ -

and this union grievance was an attempt to circumvent the

grievance procedure. In effect, it was based on res



judieata, and-not on the fact that it was an individual

grievance brought as a policy grievance.

With the foundation laid by Judge Cross,‘other

arhitratore began to apply his theory.
Jh) hpplication of the Cross theory

(1), dhtario. . -

The theory of Judge>Croes found favour with
Judge Bigelow in an award'which ls reported in headnote»
form only. The collectiye agreemeht provided for’two dis-
tinct types ofwgrievanoe procedure;e-oue for grievances
between the company,and the ‘employees, and'another for
-grievances between the. company'ahé“the union. Although the

theory of ‘Judge Cross was applled to .grievances relating to

statutoryeholidays and pay. the exceptlon was not followed.

. . . held, by the majority that a ‘grievance involving -

statutory holidays and pay therefor was strictly a

N matter for .the employees even if it involved several

e thousand separate grievances, and could not be initi- -
ated by the union as a policy. grlevance 57 _

0

This decision was quashed on an application for
certzorarz,ss but the decision of the arbitration board was
restored on appeal to the Ontario Court of Appeal on the
sole ba51s that the 1anguage of the collectlve agreement
could reasonably bear the 1nterpretatlon given to it by
the majorlty award of the arbltrators. The mere fact that

the Court con51dered some other 1nterpretatlon more apt

afforded no grounds for relief by way of certiorari.

¢
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Although some arbitrators put forth the Abbve_é'c;ﬁ

sion ih"the Ontario Court of Appeal as support for dudge&ﬁf

Cross's theory, the Court of Appeal did not accept or
'reject his theory. The ba81s of the restoratlon of the
',arbltratlon board award was that certtorarz is not avail-=
‘able where the Court merely dlsagreed with the 1nterpreta-
tlonplacedcnxthe collectlve.agreement. The 1nterpretat10n
| placed.on‘the collective agreement by the arbitration

board was one which the language could reasonably bear.

The restoratlon of the arbltratlon board's dec1s1on by. the

U Court of Appeal did not add any credlblllty to theftheory

enunciated in the arbitration award. . l

Hanrahan narrowed the application of Judge'CroSs‘s a

theory in an award 1nvolv1ng a' union grlevance clalmlng 4
improper application of wage rates.GOl The collectlve agree-

ment contained two types of grievance‘procedures—-one for

. . <
individual grievances, -and the other for grievances by the
.union. The provision for union grievances coritained the

. . ]

L)

i, . . . A
clause "as dlstlngulshed from an employee's grlevance."

Hanrahan did not allow the grlevance as a unlon grievance
on the basis of the above llmltlng clause that applled to
union grievances. He found that'the grlevance in questlop"

could not be'distinguished from an employee,grievance;

~
~

Althpugh Hanrahan adopted the headnote in the

4Int 1 Nickel dec151on, he narrowed the theory by relylng

\

. on the spec1f1c wordlng in the clausé providing for unlon

N
5 -
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~the grlevor and could not be brought as a unlon grlevance."}

26

grievances.' The theory maf now be.'set out as requiring the
follow1ng condltlons to be met-
l.) seniority or rate of pay 1nvolved-’ \
2.) a clause restrlctlng the two grlevance procedures I :
to certaln areas as illustrated in the above \ase;‘

‘v

. ‘f‘ = : S
For’ purposes of ‘the development”Of Judgh\Cros 's
J
theory,. thls case 1s 1mportant for the fact that it
cluded rates of pay as a grlevance that ‘was personal to
The second point upon Wthh the arbltrator relied in thlS

case will be more fully developed when the second approach

to the pollcy versus 1nd1v1dua1 grlevance problem is con- .

,sxdéred.

Judge hane expanded'the Cross theory to'union griev-
ances involving%discharge of an employee.> This award adds
discharge to the 1ist or grievance issues that are persgnal
to the grlevor and cannot be . abrogated by the union.:

Judge Lane referred to U.A.W. and Ford Motor Co. of Canada,61

and U.A. W., Loecal 458 and M'assey—,Hamms-Ferguson62 and

'relterated the prlnc1ple.

. . . that in cases where the grievor was entltled his
1nd1v1dua1 right to grieve as he- chose, and the union
has not the right to exercise those rlghts of the
employee by the dev1ce of a policy grlevance.

. This case was heard on an appllcatlon for certtorart before

64

”Judge Stewart 1n May of 1966. The appllcatlon was dls-

mlssed on grounds not relevant for purposes of this study.-

W



, .
-
o ’ A
’ . i ! i

Judge Lane also conside;éd this preliminary objec-
, . N |

tion in a situation involving“a policy grievance claiming

«
&

a base rate for certain~eﬁployees;65 It is reported- in

headnote form only; but the;award suggests that if a griev-

ance seeks a remedy for individual employees, it cannot be

: i
pursued as a policy grievance unless there is spec1f1c

provision in the grlevance procedure allow1ng the unlon to
process an 1ndlv1dual grlevance. This approach requ1res a

specific prov151on‘to alter the strict Cross theory, that

certain grievance issues are personal to the grievor. %hls

: , N
~approach is, of course, the opposite to that submitted by \\\

Hanrahan in the Coca-Cola award.6§\;

Judge Thomas con51dered another"51tuatlon in whlch
the grlevance on behalf of a dlscharged employee was pro—
cessed by the un10n.67' The majority of the board of’
arbltratlon held that the union d1d not have the right to .
f11e a pollcy grievance where an individual's rights are
coucerned. There is not suff1c1ent01nformat10n to be clear

as to the ratio'of_the_deciSion.' The policy grievance

hissue,may not have'been'relevant to the decision,. if the
_grievance was out of tlme. As a result the case is of
’llttle value for any purpose, but is c1ted as authorlty for~

"the_prop051t;on common to these cases.

. (ii) Alberta

~

‘This theory has also found favour in Alberta. There

are two_unreported arbitration awardsrin Alberta that have

y



adopted the theory énunciated by Judge Cross.

The first éwafd involved a union grievance on
béhalf of a discha}ged‘union president. The collective
-agreement made a éistinction between union grievances and
-personal gfievancés, but did ndt specify what the'différ—

ence was. Arbit#ator Chapman in the majority award stated:

Accordingly i hold that Mr. Murphy did not atrany‘time
file a grievance with respect to his dismissal and

though the Union purports to have done so the grievance-

is not a valid one in that it concerns a subject matter

for which only Mr. Murphy personally could have filed

a grievance.b «
. . r

Thus, another award in which discharge was held to be a
grigéapce personal to the grievor, and not subject to a

union grievance.

o

The second award“ﬁn A_be: "a thét adopted the Cross
.approach concerned a seniority grie. ance that was brought
by the union on behalf of certain indiQidual employees.
There were two distinct grievance procedures in the col-
lecfive agreement. ’The Arbitrator, Lucas, after reading
the authorities;,69 adopted'the,view that a grievance which
is personal to the érievor_should be dismissed if it is’
processed as a policy grievance. |

A reading.of the foregoing authorities would seem to
indicate that the generally accepted definition of a
policy grievance is one involving the impersonal inter-
pretation of the collective agreement without reference
‘to any ‘individual or his right and not directly seeking
a remedy for individual -employees. These authorities
are also clear in holding that a grievance which is
properly an individual grievance. should be dismissed
if it is improperly presented as a policy grievance.70

e~
RN
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Lucas overruled the preliminary objection in this
case on the grounds that the union was deemed to be seek-
ing;an impersonal interpretatiqn of the article involved
without any reference to any ipdividual or his rights and
not directly seeking é rehédy for individual employees. In
effect, Lucas limited‘the fémedy to an interpretation of

the collective agreement--a declaratory judgment.

The preceeding’awards are aﬁthority fo; the propoéi—
tion‘that an individual grievance involving seniority,
rateszof pay, or discharge é;nnot be abrogated by the union
under the guise of a~union“ox policy grievance. These
awards are the foundation of the preliminafy objection.
based on the distinctibn between individual and policy

\

grievances. The effect is that the grievance is inarbi45¢«

trable becauselof the forﬁ in whiqh it was brought. Thiéb‘;

approach iﬁian extreme position, when it is realized that
many of thése.grievances that are lost due to form involve
‘thé discharge of emplofees. |

é) Secohd View . ‘

. \ L
A secohd; and more récent,qapproach (o) this problem::

suggests that express wordingvis réquiréd in the gfievanée
procedufe to make the individual and the union grievance
procedure mutually exclusive. At first glance, fhis'
approéch'would seem £o eliminate ‘much of the disﬁinction
between different fofms of grievances; and ;onseéuently

would eliminate manyféf'thg preliminary objections based on

IR
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this distinction. As will be illustrated, this group of
awards, which is submitted as the better view, requires
express wording to make the procedures mutually exclusive.
For a time this approach avoided preliminary objections | .
based on the distinction between two types of grievance
procedures. Unfortunately, this resfricted the number of
preliminary objections only for a short time; as those
drafting the grievance procedures went a further step

based on this jurisprudence, and began including expresé

wording to provide for mutually exclusive procedures.

The earliest award under this contrary view has
al;eady been referred to under the statutory requirements.71
The award involved a union grievance on behalf of éh indi—_
vidual. Judge Fuller attached no significance to this
issue( but concentrated on the fact that the collective
agreement did not providé for a union grievance and
applied Section 32(2) of the Ontarib Labour Relations Act.j2
The result was that thé union procéssed an individual

grievance on job posting under the guise of a policy

grievance. This case was upheld on appeal.

Hanrahan faced a similar problem in a case involv-
ing a union grie&ance on behalf of three temporary
employees for the failuré to pay them fof‘statutory holi-
days. The collective agreemeht-did ndt provide for a union

4

grievance and Hanrahan‘also”;mposed Section 32_(2).7 The

" company questioned whetherf;he union had the right to file

S
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evoked an editorial comment criticizing his use of

a grievance on behalf of employees who themselves did not -
feel aggrieved. After reviewing Fuller and U.S. Steel, 75
Hanrahan expressed the view that the manner and extent to
which a grievance may be processed by a union, or a com-
pany was a matter for negotiation by the parties, subject
to the provision of the Labour Act. He went on to require
express language in the collective agreement to make the
grievance procedures mutually exclus1ve.‘ )

Unless spec1f1cally dealt with in a collective agree-

ment, however,-'in m§ opinion the statutory right of
either the union or the company in this respect

remains. >

Hanrahan again faced thé‘problem when a union

grieved the layoff of a particular employee out of‘line

with the seniority provisions of the.collective agreement.

The agreement provided for individual and union grievances,

but Hanrahan confused the statutory requirement issue with

Section 32(2)77 following Fuller and U.S;Steez.78 This

‘Section 32(2),79>and his approach to tne’prelimina;y

objection of an individuai grievance being prbcessed as a

union grievance. |
(Editor's Note: The interesting point of tHis award

is the decision that the grievance was arbitrable as.
a policy grievance. This is in direct confllict with

“the individual versus policy grievance issue and imposed |

the decision in Re U.4.W. & Massey-Harris-Ferguson Ltd.

(1958), ante, p. 36,”in which Cross, C.C.J., held tHat
seniority rights belong to employees to be exercised

as the individual may decide, and‘the union cannot take

them to itself under the guise of a policy grievance..
This, with respect, seems to be the more reasonable
view. In the instant award the chairman quotes the

-
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judgement of Fuller, C.C.J., in Re U.S.W. & United Steel

Corp. Ltd. (1956), 7 Lab. Arb. Cas. 174, regarding the
provisions of s8.32 of the Labo;r Relations Act, but
surely that is relevant only to*the situation in which

% the collective agreement contains no provision for union

grievances--an entirely different matter--not to one in

which the union grievance is alleged to be misused.
With respect the passage 8uoted seems inapplicable to
the facts under review.)8

There is no question that Hanrahan confused the issue when
he injected the question of Section 32(2).81
procedure in this case prov1ded for union grievances and

‘individual grlevances and thus complled with the statutory

requirements ‘for purposes of this grievance. The real

ratio of the decision is that there were no provisions which
expressly limited a grievance to one procedure or the other.

Hanrahan required specific language to limit either of these

e
N\

grievance procedures. Thié is the basic difference in the"

_*'_

approach taken»py those arbitrators who did not follow the rﬁ

Cross theory.

In Art. 9 of thls agreement the parties made prov151on
-for a grlevance being presented by either -the union or

The grievance

the company, 'concerning any question as to ‘interpreta-

tion, appllcatlon, administration or alleged V1olatlon
of -this agreement and may commence at step 2. There
'is nothing in that language: indicating that the scope
" of th prov131on is. to be limited because of what has
“"been provided in step 1, having to do with a procedure
to be followed by an 1nd1v1dua1 employee who w1shes to
process a grlevance.82 : ‘ :

Judge Rev1lle, in a later dec131on, dlstlngulshed

U.A.¥W. and Massey-Harrig- Ferguson83 on the basis tRat the
- P « .
deClSlOn 1nvolved certain spec1f1c clauses in the collec-

.- I _ °
tive feEment, and these were not set out 1n the award.

J"

The iftuatlon before Judge Rev1lle concerned the rlght of

[ . h - >
// ' L
!

/
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the union to grieve individual seniority rights. There

were no limi;ations in the collective agreement with

L]

regard to who could bring grievances under each type of .
i

grievance procedure.‘ The preliminary objection was dis-

missed on this basis.

The parties, however, to this agreement have not
seen fit to impose any specific limitation and this
board has clearly no power to do so. . . . There is
nothing in the agreement which makes these provisions
mutually exclusive and consequently this board must
hold that the union has concurrent jurisdiction con=
cernlng the grlevances mentioned in art.6{(a) and

6 (c)

Judge Reville followed the decision in the preceed-

ing award in a situatioh in which there was specific
language in the collective agreement prohibiting the union
from processing a policy grievance claiming unjust dis-
charge. The claﬁse stated: ‘

. . . grievances directly affecting an employee which
such employee could himself 1nst1tute may not be

arbitrated as union grievances. . .
[T)he company has the absolute right to discharge

employees subJect only to the right of an emplogee to
lodge a grievance in regard to such dlscharge. .

~

The significance of the words "dlrectly affecting” will be

considered in.a subsequent section.86 Judge Reville found

these words sufficiené§to'create mutually exclusive griev-

ance procedures.
»

Judge Little was the arbitrator in an award involv-
ing a union grievance pertaining to the holiday pay of
individuals. The cbmpaﬁj argued the International Nickel

case87 in support of the propositionféhat this grievance

-
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was inarbitrable on the grounds that it should have been
filed by thé indiQiduéls concerned. This case does not
stand for thé proposition that cbmpiaints'of violations of
thé=statutory holiday provisions of a collective agreement
‘can only be'brocessed by individuals. The bésis of the
decision was that the interpretation as stated by the.
arbitration board was one which the languagé of the'agree—
ment would reasonably bear, and thus certiorari would not
lie. There is no evidence that the Cohrt of Appeal agreed
the interpretation given by the board. Therefore, as a
precedent, only the arbitration a&ard should be cited.
Judge Little disagreed with thé interpreéation placed on
the Internationai‘Nickelss case by the company, but dis-
’tinguished théf case on.the basis that the language con-
sidered in that collegtive agreement was entirely different
from that before him.

Furthermore even if‘the Court's decision could be
interpreted as the company says, the language in the
agreement there considered is entirely different than

- that in the agreement under consideration by us. In
.the former 'two different and mutually exclusive pro-
cedures for the only two kinds of difference' are pro-
vided while here no such provision is included.89

Although it_was;not necéssary for the award,

 Weatherhill a year latér discﬁsséd this problem. iThe case-
involved‘a-union grievance ciaimingrretroactive effect of
recali"?r?v}sions. The grievance failed on the‘grounds
thgt tﬁgéé was no collective'agreement, bu£ Weatherhill

went on to. discuss the .company submission that thisjgriev—

anée,shoﬁld have been submitted as an individual grievance,

SN
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since it involves seniority and thus concerns each worker
4individually. The clause referring to a union grievance

concluded with the following words: - . A

This clause shall not be used to circumvent an indi-
vidual's right to submit or refuse to submit an
alleged grievance.?0

Weatherhill found these words sufficient to create mutually
exclusive grievance_procedﬁresf Thus, ‘a second ekample of
a clause that is sufficient to create a §itﬁation analogous
to the simple distincéion betweeh'indiQiaual and policy
grievances, as set out by Judge Cross. Even with the
approach that requires'ekprgss wording to create mutually
exclusive grievance procedures, the insertion of a simple

clause-to this s¥stem fosterSQpreliminary objections.

o Barﬁér was faced with an express pfbvisiqn in a
situation in which the union initiated a policy grievance
alleging improper paymeﬁt to certain employees. The éol-
lective agreement provided for two types of grievances--
one for individual ehployee grievances ana one for union
policy grievances. The provision fof the»unioﬁ“poliqy :
grievances.contained the following cla;sé:

However, it is expressly understood that the provisions
of this paragraph may not be used by the Union to
institute a complaint or grievance directly affecting
an employee or employees which such employee or
employees could themselves institute, and the regular
grievance procedure shall not thereby be bypassed.91

Barber found this clause sufficient to.creaté:exclusive
grievance procédures, andtﬂuapreliminary objection was

successful. This case will be considered in a later



section relating to what limitations may be imposed on the

statutory arbitration clause requirements.92

The question of a union grievance alleging improper
posting of vacancies came before Palmer. éelmer was faced
with the awards by Judge Cross, in thlS area, and chose not
to follow themf ,Although he refused to’adopt the awards
draw1ng the distinction between individual grlevances and
policy grievances, he dld state that express contractual

language could alter thls.

Clearly, the distinction in question is one without a
great deal of substance. Generally speaking, a union
has a real interest .in all matters involving rights
established by collective agreements to which they are
parties; and so to preclude them from arbitrating,
breaches of such documents, while allowing what are
essentially third parties to do so, strong evidence of
the de51rab111ty of so d01ng as well as. contractual
language is, in our. oplnlon, required. 93

Weiler expressed the same view a year later in an

award involving a uniQQ\gi;:i::ce grieving the company's
failure to award posted jo te certain applicants. " He
refused to follow the Cross theory stating that-it was no

\
longer accepted.

/

However, it seems safe to say that though some of the
concrete decisions in these cases may be justifiable,
the general principle that certain kinds of individual
claims are inherently or presumptively unsuitédhfor
policy grievances is no longer accepted.?

-

The smost recent award to deal with this problem con-

,cefned a union grievance alleging failure to pay holiday
pay. Simmons'attempted to set out the principles for deal-
ing with pblicy and individual grievances. The principles

- .
o .
B . 3
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out below.

Those principles that are/relevant to this study are set

There has been .a congiderable amount of arbitral juris-

prudence concerning fthe difference between 'policy' and
'individual' grievarces. ’

The following principles have been articulated in this
area of labour arbitration. '

expressly stated in the collective agreement, mutually

(1) 1Individual a:ﬁ policy'grievances are not, unless
exclusive. Re Warehousemen and Miscellaneous Drivers,

" Local 419, and Holland River Gardens Co. Ltd. (1965),

16 L.A.C. 109 (Liﬁtle). « e

/ ’ :
(3) A matter may be brought as a policy grievance, if
it instantly affects only one employee, but may, if the
issue remains unresolved, affect other employees in . the
future. In Re U.S.W., Local 2859 and Babcock & Wilcox '
(cCanada) Ltd. (1971), 22 L.A.C. 383 (Simmons), the
board stated at p. 386: :

We are of the opinion that whenever it can be
stated that a difference of understanding exists
between the union and company which, while perhaps
~involving only one employee, by remaining unre-

" solved may affect other employees in a similar
manner in the future, then the union could process
the grievance notwithstanding a possible overlap-
ping of traditional union or ‘general' vis-a-vis
'individual' grievances which we have regarded as
such in the past. : :

(4) Acééss to the grievance procedure by way of policy
grievances can only be restricted by express terms of
the collective agreement. ' .

In Re. Babcock and Wilcox, supra, at p. 385: :
. . : there are collective agreements in which the
parties have expressly agreed to restrict the
manner in which grievances are to be processed ard
arbitrazﬁon boards have given effect to such gov-
ernment.' . . . But arbitrators have giveh effect
to such clauses only when there .is express language
specifically restricting the parties in processing
"grievances. . . . Thus, restrictions . . . are not
to be implied but expressly stated. -

And in Re Weston Bakeries Ltd., shpra, the board
stated at pp. 313-4: . : : :
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Only if the explicit language of the agreement,
~as fairly interpreted without any such presump-
tions, leads to the conclusions that the parties
did intend to limit access to arbitration through
union policy- grlevances should arbitration boards
give effect to any such limitations.95

tTheLa}bitrator today must‘consider'these two views
when confronted with a preliminary-Objection'relating to
thebdistinction between poiicy and individuallgrievances.
The more recent’ group of awards’suggesting that expfess
language is required to make the grievance'procedures
mutually exclusive‘is the better approach. This view has
_wider_aceeptance and is more reasonable considering that
~grievances are not being examined on their merits due to
the simple"distinction between policy and individﬁal griev-
ances. This approach releives against the hardship imposed

by the Cross view, but it leaves the-way open for express

language to négate'this relief; This is exactly what has # _

k]

~r

happened. | ' o ’ o _—

With-groWing'frequency theyindividuai‘ahd
bo;icy grievance procedures are being iﬁtexpfeted“as
mutually.eXCluSive~as a result of the injection of |
expgefs c1auses'into_the eol;ective agteement. This
.has\the same effect as the'Cross_interpretation. Griev;
_ ances brought under the wrong proeedure are inarbitrable
due to the form in whlch they are processed. The
prellmlnary objectlon that was based on the 51mp1e dls—
kpctlon between individual and pollcy, can now be achleved

.through the\use of an express clause in the collectlve

agreement llmltlng what grievances may be brought under each

—_—
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type of grievance; procedure.

This opens two areas for con51deratlon. First; if
the statutory arbltratlon clauses require access to the
.arbitration prOcedures by certain parties or persons;_to.
.what extent can that access be 11m1ted by express words in
Mthe collectlve agreement w1thout belng in violation of the
statute? Do these limiting clauses not, in fact, bar
access to arbitration for certaln persons or partles?
'Secondly, if upon examination these- grlevance procedures
' may be limited by express contract language, whatlekpress
clauses have been attempted and which ones have been

successful?

.1V§i>Limiting Statutory Requirements'
| ~a) ‘Authority |

The most surprising feature of research in this
'Tarea‘is that the majority of arbitrators assumed that the
procedureS'required by the statutory arbitration clauses
may be‘limited<by the collective agreement without any{b.
jreference toian authority for that prop051tlon. This may
be based on‘the'fact that the grievance procedure under the
coilective,agreement isldistinct from arbitration pro-
cedures as required by the statutes. It has been noted

earlier96 that 1f the grlevance procedure does not prov1de

for union or company access to arbltratlon, “the prov151ons'

€

of the deemed statutory arbltratlon clause will be 1nvoked.:

'As that sectlon indicates the grlevance procedure cannot
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llmlt the substantlve provisions. of the statutory arbltra-

tion requlrements——that there be prov1510n for company and

-
>

S
union grlevances.’ The. questlon that must be answered here

) 5

is the more reflned one of whether collectlve bargalnlng
can impose - procedural requlrements on the grlevance pro-
cedureSHWhlch may, in fact, defeat‘the greivance‘before it )
reaches arbitration. For example, if a grievance is brought
under the wrong procedure and is defeated on a prellmlnary
‘Objection based on the fact that it was processed_upder the
wrong procedure, have the statutory arbitration require:'
ments“heen met? Thevapproach taken by arhitratorsvtOday
'may‘be'based on the premiseithat once.you_meet the sub-
stantive requirements of the statute--provide for union and
company (and p0551bly employee) access to arbitration on.

matters of 1nterpretatlon, appllcatlon, operatlon, or any

alleged violation of the collectlve agreement and any ques-

-

tlon as to whether the matter .is arbltrable-—the door is

13

open for unrestricted procedural requlrements in the griev=-"

-ance steps.

The flrst authority for the. above approach was the

| afflrmatlon by the Ontario Court of Appeal in International
'Nzckezg of the decision of Judge Blgelow98 1n'wh1ch he held
that where a,cOllective agreement provided separate pro- |
cedures for the_settling.or differences between‘the cOmpany
and the union and between the company and the employees, the.
failure to follow the‘proper~procedure'resultedcin,the dis-

missal of the grievance. Although not expressly setting-out_

PR . . . ) !



- a rule, the oase7allowed a orocedurai limitation to defeat
a grievance in epite of the statutory arbitration require-.
ments. | |

Barber was the;ﬁirst to comment directlyhon the
’probleﬁ.“ The arbitration invoived a'grievance procedure
for policy grlevances which was limited by the words "may

not be used by the union to 1nst1tute a complalnt or grlev—

ance directly affectlng.an employee or employees, 99 It

was an attempt to limit the use of union policy grievances. .

Barber distinduished between what are called the substan—
tive prov151ons and procedural prov1510ns of the statutory
arbltratlon clause. As long as the substantlve requlre—
ments have been met, there may be any procedural limita-

tions imposed that are agreed to between the partles at the

e

bargalnlng table.

There is nothlng in the Labour Relatlons Act which
would prohibit such a limitation. The contract, if
interpreted as the employer suggests, still provides
for arbitration of all disputes between the parties as
is required by s. 34 and merely provides that what can
be grleved by an individual employee cannot be grieved
by the unlon. :

Since there is in our: oplnlon no limitation on the
right of the partles to agree to such @ limitation, the
question before us is to determlne whether they have so

agreed 100 . ) - ‘
. 3 .

 This point of view aVoi&s the fact that the pro-
'cedural limitations are, in many cases, denylng access to

the substantlve prov151ons that are glven to the partles by

statute. Itvls recognized that this view is based on the

-

- e

idea that arbitrability is a prerequisite to the arbitration

°
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itself. If these procedutal limitations are defeating the
grievances at the ¢ondition preCedent stage then, it is-

A o

suggested that the statutory requftements have not been met

and these limitations are void.

The Supreme Court of Cénada recoghized the e#ist-'

ence of procedural limitations inICOllective.agreementslin .

the Hoar Transport case.l% The court affirmed the validity

of.these procedural liﬁitationsijuphoiﬁiﬁghEhe»inérbitra-
vbility of the grievance om-the basis that the nominees
failed to éppoint a chairman within the time limits set
‘out in the collective agreement. The substantive right to

have access to arbitration was lost as a result of non-

!

compliance with a procedural requirement.. -
The board of arbitration is bound by the terms of the
collective agreement . . . They create obligations of
a basic nature and the parties are obliged to adhere
to them. The board of arbitration cannot ignore or
dilute the force of these obligations, nor change
their purport by means of amendment or substitution.
This was the view taken by this court in the recent
decision of Union Carbide Canada Ltd. v Weiler (1968)

70 D.L.R. (2d@) 333, [1968] S.C.R. 966, and Port Arthur

Ship Building Co. v Arthurs (luc.' 70 D.L.R. (24) 693,
[1968] S.C.R. 85, and these.cé-ciz ons determine the
‘disposition of this appeal.l0- ) o
The Port Arthur case is not relevant here as that
case did not involve é procedural limitation which pre-
‘ﬁcludediarbitration. That case invoived thé'qﬁestion of a~
dlaﬁse setting out a remedy. The Union Carbide décigion is
relevant as it involved a procedural limitation in the form
of a'time limit, but may be‘diétinguishéd as the basis of

that decision resulted from a specific submission by the
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parties to the board of arbitration which limited the scope
of possible decision. The submission to the arbitrator byﬁ‘
the parties limited their jurisdiction to the questions

that were put before that board. ) .

The validity of 11m1t1ng statutory requirements was
‘ i

also recognized@ by Laskln in his dissenting opiqion in the
‘Ontario Court of Appeal in Hoar Transport:- Laskih submitted
that the‘parties must only provide for different types of
grlevance procedures with -access to arbitration as
required by the statute. The procedures under these types
of grievances is a metter for collective bargaining between
the parties. |

Subject to other provisions of s.34, e.g., s=ss.(2),

(3) and (4), it is left to the parties to a collective

agreement to prescribe the terms of arbitration and

any antecedent grlevance procedure terminating in
arbitration.10

The suggestion was made in the.Union Carbide arbi-
rration hearing'that the grievance procedure, uhlike the
arbitratiop pr0cedure, ié not,subﬁect to the Labour Act.

If this is the correct approach, then it follows that rhere
are no conFrols on the limitations that can_be imposed
on the grievance procedures.

The argument of the employer is that, unlike the arbi-
tration proceeding, the grievance procedure is not
under- the Labour Relations Act. By reason of s.34 of
the Act every collective agreement must contain an
arbitration clause providing for the settlement of dis-
putes about the proper 1nterpretatlon and application
of the- agreement. By comparison, a grievance procedure
is optional to the parties, and is 'under the col-
lective agreement' rather than the Act.l05

€>
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This distinction between fhe grievance and arbitration pro-
cedures overlooks the practical aspect of these limitations.
The fact still remains, no.métter what the'rationale, that
the limiting clauses injected into the'grievance procedures
afejpreven%ing unidns, employees, and employers from exer~'
_cising their rights that are guaranteed bf the labour

legislation.

-

Brown ﬁas also adopted the rationale that grievance
procedures are not under the laboﬁr 1egislation; and thus
limitations restricting the use of the .grievance procedures
‘may be imposed. The award involved a provision for a union
policy grievance which.contained an éXpreSs claﬁse Timiting

its application.
al . :

Any difference arising directly between the Union and
the Corporation concerning the interpretation, applica-
tion, administration, or alleged violation of the pro-
visions of this Agreement may be submitted by either
party to the other at Stage 4 of the Grievance Pro-
cedure.106 . S

‘*Brownvététed:

Section 34 of the Labour Relations Act, R.S.0. 1960,
c.202, provides for arbitration of all disputes between
parties to a collective agreement, but there is nothing
to prevent parties by contract to establish procedures
for handling of grievancés and separating, for the rea-

" son of efficiency in not having a duplication of mat-
ters. and other cogent reasons particularly relevant to
the parties' circumstances, individual and policy (or:
general) grievances, which in fact these parties have
done. : ‘

Weiler, a year later, sanctioned the approach that

the parties may limit access to arbitration by imp6sing

limitations on the types of grievance_procedures to make

-

¢
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them mutually exclusive. 'He required express wording to
limit these procedures, but found no prohibition from impos-
ing these limitations. |

A. union begins, under s.34, with a right to grieve ,
itself for any violation af the agreement, even without
the consent of an individual who may be directly
affected as in Re U.A.W. Loeal 252 and Canadian Trail-
mobile Ltd., (1958), 19 L.A.C. 227 (Adell). However,
it can contractually limit this right by appropriate
_langdage. No such limitations should be presumed from
the alleged inherent 'individual'’ (as opposed to 'gen-—
eral') nature of such grievances, though. Only if the
explicit language of the agreement, as fairly 'inter-
preted without any such presumptions, leads to the con-
clusions that the parties did intend to limit access
to arbitration through union policy grievances_should
arbitration boards give any such limitation.

In support of this approach Weiler relied on Burling- X

-ton Board of Education,lo9 Union Carbide,llo and Hoar Trans-

_port.lll He drew the‘analogy between time limits that pre-
vent a grievance from being arbitrated and grievance pro- ‘

cedure limiting clauses which channel grievances into
. L]

either individual or policy grievance procedures.

First of all, the méﬁﬁgtory language of s.34 has been
held by the Supreme Cburt of Canada in the Union Carbide .
Ltd. v Weiler et al., 70.D.L.R. (2d) 333, [1968] S.C.R.
966 and General Truck Drivers Union, Local 938 et al. Vv
Hoar Transport Co. Ltd., 4 D.L.R. (3d) 449, [1969] S.C.R.
634, not to prevent the parties agreeing that differ- '
ences between the parties under the agreement will not
be arbitrated unless certain time limits are observed.

If failure to follow’these procedures can prevent a
dispute beingarbitrated at all, if the parties have

so agreed, then the parties should be able, despite

s.34, to agree to channel different disputes to arbi-
tration via_different routes--individual or policy '
grievances.l12 o : S '

‘Weiler also drew support for hi's position from the

Court of Appeal decision upﬁbldihg the arbitrator's award

- v



'nin the Inte}uational Nickelll3 tase. That award was main-
‘uained on the basis that certiorari would not lie where the
interpretation was one which the language would reeeonablyw
bear. weiler read into this deciéion“the :easoning that
the Court of Appealagave theit” blesslng to the 1mp031t10n
of procedural controls on access‘to\the arbltratlon process.

The Court of Appeal, [1962] O. R' 1089 35 D.L. R. (2d4)
371, restored the arbitration award on the ground that
only an interpretation which the language 'could not
reasonably bear would amount to an error of law that
would justify quashing an award on certiorari. The
Court of Appeal thus,” while not saying it agreed with
the arbitration board, held that their interpretation
was reasonably defensible. However, it could -hot have
said this if s.34 prevented the parties agreeing to it
even in explicit and unambiguous terms. In the same
way as for the 'timeliness' cases, we must accept the
principle adopted by the Courts that the policy of
freedom of collective bargaining is not limited by
s.34 of the Act when the parties affirmatively agree
to impose procedural controls on access to the
arbitration process.ll4

Simmons also faced this problem, and adopted the

quote from Weiler in Milk and Bread privers.t® Simmons

116"

considered that the International Nickel case sanctioned

the right of the parties to a collective aggeement to
restrict the procedure under which a grievance may be

brought. .
There are Plective agreemegﬁs in which the partles
have expregsly agreed to reskrict the manner in which
grlevances ‘are .to be processed and arbitration boards
have given effpct to such agreements. This was the
effect of Re Mine, Mill and Smelter Workers, Local 598
and Int'l Niekel Co. (1961), 12 L.A.C. 146 (Bigelow)
which was uph€ld by the Ontarig Court of Appeal [1962]

~ 0.R. 1089, 35°D.L.R. (2d) 371.117

<‘:/
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b) Summary ; R

Although it is widely aCCeptesthat the parties in
collective bargaining may usé these procedurq} limitations
to deny access to arbitration; hindsight illustrates that

‘the main support for this proposition rests ow two Supreme

118 hich a6 not directly congtder the

119

Court of Canada cases

question, and an Ontario CourtJof Appeal decisidn that

-by its silence 1is put foréhxin'support of this pfoposition._
It i% ironic that such an important pillar of labour rela-

tions should be supported on such a weak - foundation.

The effect of these procedural limitations in the
‘ | .
policy and individual grievance clauses is to deny the -

right of an individual,'unionh or. company to proceed to
arbitration on a differen¢e relating to the'ingérpretation,

ration or alleged violation

application, operation, aninist
. R

of the collective agreement--the very_thinglthat'is
required to be a part of every collective agréément. If
the wrong grievance provision is chosen to institute a

grievance--the grievance is lost’  In most cases the griev-

.
4 -

ance is lost because the time limits in the, grievance,pro-

)
Ll

cedures cannot be met due to the iéﬁgtﬁqof time betweeﬂ“7
the time of filing of the grievance and the final disposi;

tion by the arbitration board.

This principle is. the ﬁnderlfing basis for\all pro-
- . \ - :

cedural limitations injéd?éd into the grievance procedures,
This applies, not only in. the area of policy and individu%l

T B -
* Raaiiaid ) . - :
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' unllkely that twenty years of labour Jurlsprudence w111 be

48
B

grievanceS/ but also in tne area of the steps and time
limits in the.grievance provisions. To upset this would be
to upset over twenty years of labour jurlsprudence- but a
second look at thls problem is requlred 1f harmonlous rela-
tions between employees and emplpyers 'is to be malntalned
and_arbitration as an informal system‘of solving disputes.

is to survive.

- *,fhe only solution is to meet the problem head-on

"and allow the courts to decide if these procedural limita-

tions imposed on the“grievance procedures“are in fact

llmltlng or denying the rlght to arbltratlon that is
guaranteed by the labour leglslatlon. It is submltted that

the only answer to thlS questlon is "yes."  From an

academic v1ewp01nt thls is a simple solutlon, but it - is

* changed by one court decision.

-
)

The other option'is legislation in the area of

grievance procedures which is also very unlikely.
o ‘

V. Limiting Clauses
!’ ‘ S
a) Types of Clauses

Accepting the principle that the parties may impose

procedural limitations that may deny access to arbitration;

it is now necessary to examine the types of clauses'that'

have resulted from this pr1n01ple, along with the effect of
.“\ N . ’ R .7. 2

.

these clauses.
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There are three basic gléuses that represent success-
fui attempts to utilizevthelaﬁove principle to create a more
vtechnical grievance brocedu&e.and further the useubf pre-
liminary»objections in this area. These are‘appearing‘ﬁiéﬁ
: increasiné‘freqﬁenéy in cqllectiVe agreemenﬁs. Their func—
tion'ié‘to maketﬂmaprocedufe for unionggriéﬁahéés mutually
exclﬁsive.from the proéédurés for individuél or employee
grievances. Thus, the grievance must behbréught‘under the

_proper procedure or it is lost. The following examples will
- . \

illustrate:

Type (1)
Differences between the Compahy~and the'Employees.

7.01 Should any difference arise between the Company

T "and afly of the employees from the interpretation,
application, administration or alleged violation of
the provisions of thig Agreement, an earnest effort
shall be made to settle such differences without undue
delay in the following manner:: . P

Differences between the Company and the Union.

7.09 Any differences arising between the Union and
the Company from .the interpretation, application,
administration or alleged violation of the provisiens
of this Agreement, instead of following the procedure
hereinbefore set out may be submitted . . .
7.15 No matter shall be considered by the arbitrators
nor shall they render any decision in connection there-
with unless and until a majority of them have first
decided that such matter constitutes a difference,

‘ between the Company and the Union or the employee

e initiating-ﬁbe matter, arising from the interpretation,
. application;qadministration“of alleged violation of

" this Agreemént;lzﬁ-;hﬁmA.w,;@ﬂ S g

w

This-partiéular'clause.was'one'of the‘ehrliest attempts to
limit tﬁé §copé,vathe'twc ., dcedures. The key is para-
wivfﬁ?gﬁﬁfziigfwhiéh”réquires the arbitrator to decide whether

<+



thereiis a difference under paragrabh 7.01 or 7.09. If the
grievance has been processed under the wrong provision, the
preliminary objection to that effect will be successful and

the grievance will be dismissed.

Type g2)4
A more refined clause is as follows:

Any differences arising directly between the union and
the Corporation concerning the interpretation, applica-
tion, administration’, or the alleged violation of the
provisions of this Agreement may be submitted by either’
party to the other at Stage 4 of the Grievance Pro-
cedure.121 '

Under this clause a finding that the grievance does not
arise directly between the Union and the Corporation pre-
cludeé a union grievance under this clause. This clause is’

" open to inferpretation as to what matters arise directly

between the Union and the Corporation.

-

Type (3)
The third and mbst féfined clause reads:

8.04 It is agreed that a grievance arising directly
between the Corporation and_ the Union shall be :
originated under Step No. 2 and the time limits set

out with respect to that Step shall appropriately apply.
It is understood, however, that the provisions-of this
Section may not be used with respect to a grievance
directly affecting an employee or employees and that
the regularzarievance procedure shall not be thereby

by-passed.l
This clause emphaSizes the word,"directly" and reinfotées
the mutu;lly.exclusivg nature of the $kwo grievénce pfovi-
sions by the reference»to.“by—péésing" the individual or
fégular griévance procedure. The clause is the most fre-

quently used due to its apparent”infallibility in dreating

50
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mutually exclusive grievance procedures. There are slight

variations in the above clauses, but in essence they are

the same as those quoted above.

b) Interpretdtion of the Clauses
Rather“than deal with the interpretation of these
clauses in each individual case, it will be sufficient to
guote some of the reasoning put forth by the arbitrators
who have examined these clauses. The basic reasoning in
all>these cases is similar. The following quotes w1ll
"illustrate the arguments put forth by the union representa—

tives as-well as the problems they face 1n this area.

One‘of the hardships of mutually exclusive griev-'
ance procedures is that it resuats‘in unnecessary duplica-

’tlon of both grievance and. arbitratidn proceedings rather

than a110w1ng the unlon to process a number of individual-.

grievances as a policy grievance. Barber considering this

.argument by the union, did not feel that it was any more'
harmful to the union than to the employer. ‘ This view over-
looks the question of the priorities that must be con-
sidered when a union's ability to process grievancesvis

limited by a small treasury.

“«

There may be great ‘merit in these observatlons but the

primary task of this board is not to decide on the wis-
dom of what the parties have done, but rather what they
have agreed to in writing. . . . .

However, where an lnterpretatlon yields unfortunate
results for one party in one case but will geneérally
yield results which can -reasonably be ju tified on a
number of grounds there is no reason to- suspect that
the parties have not agreed to such an 1nterpretat10n.

51
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While the restriction of policy grievance which would
result in some duplication of grievances and some wasted -
steps in the grievance procedure in a few cases, that
result is no more harmful to the union than to the

employer.123
This approach does no more than increase the already onerous
‘burden .of :settling dispﬁtes'during the life of the collec- &;

tive agreement. "

The contrary view was expressed by Adell in an
- award in which the indiviagal did not wish to process the

grievance becauée he had obtgined other empléyment. The

~ e

_ union was unable to process the grievance because of a
limiting clause which made the two grievance procedures *
Y

mutuallQ\exclusive. Although-Adell set out a convincing

~

argumentxﬁor allowing the unibn to bring.an.}ndividua;
grieVanceFas a policy grieV@nce, ﬁe felt he Qdﬁld"exceed.
-his jurisdiction in light of the express‘clause limiting

the scope‘of policy grievéncés. A ' o : i

Compelling reasons exist for allowing a union to pro- \
cess a grievance in most situations where it believes \
the agreement to have been violated and where the
employee involved is unwilling or unable to press.an
individual grievance. _ The union is the bargaining ,
agent for all employees covered. by the agreement, and
has a clear interest in preventing further violations
and in stopping the development of ‘what might later be
held to be an adverse past practice. An employee's
reluctance to rhitiate an individual ‘grievance may stem
from fear of employer sanctions or -from hope of curry-=
ing employer favour, or, as was perhaps the case here,
from simple lack of concern due to the taking of other
employment. In some of these situations the employee's
own. interest demands that the union be able to press a
grievance; in all of them. the interest of the entire
bargaining -unit demands it. Against these considera-
tions there stands only the argument that grievance
‘'procedures work better when the grievance load is kept
“light. The indiscriminate acceptance of this argument
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b

requires the highly dubious assumption that the weight
of a few extra grievances will more gravely impair the
administration of a collective agreement than will the
effect of denying to the union any opportunity to secure
redress of what it thinks are breaches of the agree- '

ment.124
In spite of this he went on to deny the griévance.

Despite what we have just said, we would clearly
exceed our jurisdiction if we entertained a policy -
~ grievance in circumstances in which the parties have
said in their collective agreement that no ‘policy

grievance may be brought.l25

The only attempt at a liberal interpretatioﬁ of the
"directly affecting” clauses was expressed by Weatherhill.
His approaéh may be the last hope.for relieving against
theAprelimihary objectioﬁs?based on the uée of these limit-
ing clauses. Wéatherhill ﬁademtwb important'points:

1) giye»a iiberal interpretation to the words*
fdiréctly éffecting:'so that the union may process indi- A
vidual grievances. ‘ - |

‘25 impose.the "deemed" provisions of the labour‘legis-

lation as these limiting clauses are barring access -to

w

arbitration which is contrary tO‘the'statutory requirements.

' In the instant case the grievance may quite reasonably
be considered as properly brought by the-union. If .
the corporation's objection is well taken, however, the -
union must forego its grievance, not because it is not

' properly a union grievance, but because it happens to-
‘directly affect' an employee. It is difficult to con-

ceive of a union grievance which would not directly .

affect some at least of the employees . . . . R

The phrase 'directly affecting an employee' is to be
read as relating to the distinction between such. griev-
ances, arising directly between the parties, and the
grievances of individual employees, for which a pro-
cedure is provided elsewhere in art. 8. ‘The purpose

of the second sentence of art. 8:04 is simply to

-
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prevent an individual's personal grlevance being pre~
sented under the, guise of a union grievance. 1In the
instant case, we have before us a union grievance ¥
proper. I1f the phrase 'directly affecting an employee'
is read in such a way as to deprive the union of its
right to present this grlevance under art. 8:04, the
effect of such a reading is to deprive both the parties
of this right to grieve certain matters. We prefer to
place a more reasonable 1ntérpretatlon on the agreement,
readlng art. 8 as a whole, and to -rely as well on the
maxim that the parties must have intended to comply with
the requirements of the governing legislation. - If this
is not the case, of course, then we must have regard

to provisions of s. 34 (2) 'of the Labour Relations Act. 126

e

This approach is 81gn1f1cant in that it is the only case
_that suggests that a strlct 1nterpretatlon of this clause

may be in vlolatlon of the requlrements of the statutes.

via

.He suggests tbat either there‘must be overlappingibetween
the two grievance‘procedures ot the deemed provisions off
the statute arevinvoked. It is snggested that this is
the only reasonable interpretation to be given to the

words "directly affecting."

It‘mustlyaneted thdt the above case is the exception
rather'than the rule. The majorlty of arbltrators would
distinguish or dlsagree with the above dec1s;;n, and flnd
the limiting ciause effective to create mutually exclusive
.grievance_procedures and thus foster preliminary objections

in this area.

VI. Sumﬁary
Prellmlnary ob]ectlon began w1th a simple dlStlnC-
1vt10n between 1nd1v1dual and pollcy grievance. ‘The use of
prellmlnary objection increased nnder Judge Crossfs tbeory,

but relief came wigp a second view which required expfess



language to create mutually exclu51ve grievance procedgres.
The increased use of express f!mltlng clauseé'agaln

increased the success of the preliminary objection.

\

The moét obvious area for relief from this‘reintro-}

duction of the preliminary objectien lay in the limiting
effect these express clauses posed for the statutory
requirements of»the labour - legislation. Unfortunately
neither the courts nor the arbitration board adopted this
.view, and it. 1s accepted 1n labour arbltratlon tdbay that
these express ciauses do not fetter the statutory requlre—
ments. The clauses have been very successful in denying
the right to gtieve where it is processed under the wrong
.procedﬁfe., ‘ ’ | |

The result of all this labour jurisprudence is

;'that over a period of twenty years the 51tuat10n remains

the same Qelative to the standing of the prellmlnary objec-

tidn'in-this.area, The same technical objection can be
maintained today with the addition of an express clause in
place of the simple distinction between individual and

e

policy.

’Preliﬁinary,objection today'are defeating more
grievances on tebhhicalities thah ever before.'<Relief_in
thlS areggyx$4x%1ﬁﬁ%ﬁﬁiﬁrby o ' _

l)t a court decision finding the llmltlng clauses to be
denying access toharbitration that is guaranteed by the

labour iegislation.
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.~ or,

2) a liberal interpretation of express clauses attempt-
ing to create mutually exclusive grievance procedures

oxr,.

\

3) a Iégislative enactment denying the right to defeat

a grievance on technicalities.

None of these seem likely!
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MANDATORY AND DIRECTORY CLAUSES

I. Background

.
I

LY

CHAPTER THREE

»

The preliminary dbjection>bésed on mandatory or

directory clauses is by far the most widely used technical

objection in arbitration today.v.

It is parallel to’ the

development of pollcy versus 1nd1v1dual grievance objectlon

".n " that they both began w1th

ple distinction, and have

become more compllcated w1§3dﬁké‘1n]ectlon of new clauses

and more refined approaches to the problem. This area

involves more court pronouncemeﬂts than any other area of

«‘technical'objections.

‘the approach today involves sO many variaﬁla;,q& is®

This may be one ¢

_nt
the reasons that

»

necessary .at this point to diagram the;study‘in this area

in order to allow

_ DIRECTORY -

A Y

this confusing area to exhibit some order.

i

(>

- MANDATORY--DIRECTORY

SHALL

|. |

s 7
PENALTY CLAUSES .7 |

I
\

MANDATORY

1.
TYPES OF CLAUSES

" PARTY.
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This chapter will outline the major decisions in
* v
this area setting out the jurisprudence of both the courts

and the arbitrators to establish the basis for this objec-

tion. It will be necessary to look in detail at the inter-
pretatlon of "penalty"and"sanctron clauses, and the inter-
pretation of the word "shall" in order to determlne into
which category the partlcular clauses fall--directory or
mandatory. The chapter w111 then divide itself 1nto a study
of these two categories with the major'emphaSLS on the
mandatory category. ThlS technlcal objection has broadened

in’ the types of 51tuat10ns and clauses to whlch it applies.

It w1ll also be shown how attemptsix)relleve agalnst this ,

technlcal objectlon ‘have falled. <Ehe chapter will conclude

w1th a -look at the p0551ble defences to this preliminary

e

objectlon which reflect limited rellef from the mandatory--
LA

dlrectory prellmlnary ob]ébﬁlon. T Lﬁ .
\, i . e ¥
l' ‘y

The flrst refereﬂce in™ lapqur arbltratlon to manda—
. & rl\ ‘ A”a}(;“uw’f’

tory or dlrectory was made by Laskin ‘in 1955. The company

‘claimed inarbitrability on the basis that the union had not

submltted ‘an intention to arbitrate by giving" the name of

_their nomlnee w1th1n the seven days as requlred gy the col-

‘lective agreement. The clause in questlon contalned a time

limit in which the nominee must be appointed, but: 1t aid not

1nclude what is known as a "cut—off sanctlon or "penalty

clause. These three terms are all synonympdh with a clause

- which stlpulates that fallure to observe ugg tlme llmlts is

fatal to. further proce551ng of the grrevance. ThlS clause

4



will be discusséd«in‘detail 1ater.2 The significance of
this clause is that it sets out a sanction or penalty for

non-compliance with certain requirements of the grievance

66

and arbitration procedures. There may be more than one ,mw%g

oA

woan

sanctien cieuse in a coilective agreement, each referring

to different procedures.in the collective agreement; In
this particular case there was no sanction or cut-off clause
referring to the section under consideration by Laskin.
quicall?) en arbitratpr,wili search for a sanctioﬁ clause
.in a'situation sueh'aézthis; and iftthere is one the pro—
cedures will be mandatory, if not it will be directory. .

The few lines set out below from the instant case are the

Ifghfs@§or later déﬁelopmentsArgxthiéiarea. ST

Article XVIII, which prescribe$s the stages of the griev-
ance procedure anterior to arbitration, stipulates time
limits and also stipulates that failure to observe them
‘strictly is fatal to further processing, whether by the
Union or by the Company. There is no such '‘cut off'

.

" provision in Article XIX. .*. .

Since there are no clear cut-off provisions in Article
. XIX, this Board is disposed to regard the time stipu-

lation as directory only. rather than_mandatbry, but

subject, to a qualification against unxeasonable delay.

It would, of course, be open to the parties 'to extend

any time or otherwise mutually to. agree on a course

of action’ which might not be available to either one

on its unilateral insistence. In this case, the griev-
_ance was properly referrgd to arbitration. It was then

incumbent on the Union &s well as on the Company to

nominate a member of the Board of Arbitration.

.
N - . ¥

One of  the earliest and most guoted cases in this

area involved a company‘grievanée claiming damages from. the

-

union for ahAﬁKlawful work stoppage. " This case represents

: . o ~‘; . . o ’ *
a turning point in the devel&ﬁment,of this doctrine as the

cases citedvby Judge Reville,’ in support of the distinction

3 B
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between ‘mandatory and directOrf clauses, did not usejthe
word mandatory or d}rectory; Although Judge Reville set
out rhe_principle of mandatory clauaes, he did not set out
any tests for coming to the coaclusiOn that the procedures .

were maﬂdatory.

o .

. « . There remains the gquestion of the preliminary
objectlon raised by Mr. Arnold that this board ig-.
deprived of jurisdiction by.reason-of the falluredof
the company to follow the grlevance procedure set forth -
in the collective agreement. There is a wealth of
authority to establish that where a mandatory grievance
procedure is set forth in a collective agreement, the
grieving party must follow it meticulously, unless the
other party has waived one or more of the requirements
set forth in that procedure, and that in the absence . <
of such waiver, the grievance is not arbitrable and
the arbitrator is thereby débarred of -jurisdiction ‘to
entertain it. Re U.E.W. and Canadian Raybestos Co. .
Ltd. (1951), 3 L.A.C. 849; Re United Steelworkers and~

" R. D. Werner Co:. Ltd. (1957), 8 L.A.C. 45; Re.U.A.W. ~
and Massey-Ferguson Co. Ltd. (1959), 9 L.A.C. 269; Re
Teamsters, Chauffeure, Warehousemen and Helpers and -
Overland Express Ltd. July 204 1960, unreported

(Fuller, C. C. J.,.chairman).
! [y

a

N . . . )
The cases cited by Judge Reville can be grouped with other

. 5 . q. . s e
earlier cases~ that consider whether a grievance is-arbit-

rable when the time limits have not been complied with,

. without regard to whether the procedures are mandatery or - f '

directory. This older line of cases relied on the fact that

~_'iwas’ bound by the terms of the col1ective aqfee—

. © . g&‘ ' - b . . .
ment- and did not have any pbWér to, add to, subtract from,

alter modify or amend any part of the collecttye agreement

or make any dec;slon inconsistent therewith.

i

Reville again set out his position later in the

same year in a case reported in headnote form only.

| '-L) S ,-“' . e )
. : B -



In this case the board unanimously followed the older
line of awards holding that where the grievance pro-~
cedure in a collective agreement contains mandatory
‘proyisions, those provisions must be followed scrupu-
lously and to the letter by a party seéking to take
advantage of. them and if either of the parties fails
to#follow such mandatory provisions, then the grievance

- not arbitrable and a board of arbitration set up to
consider such grievance is deprived of  jurisdiction to
eptertain it.6

: . " e
, Arthurs, in an arbit¥®ation involving late filing
and a sanction clépse, set out his position on the manda-
tory-directory preliminary objection.

It should be noted.that the agreement explicitly pro-
vides 'that no grievance shall be considered' which
ks out of time or otherwise irregular. This provision,
no doubt, is designed to effectuate the 'mutual desire
of the Authority and the Union that the complaints of s
employees shall be adjusted as quickly -as possible.’
Such a provision. is said to be 'mandatory,' meaning
- that the parties have specified the consequence Qf non-.
compliance. In this respect, the collective agreement
is unlike many others which provide only a 'direcgory'
time limit, non-observance of which carries no

specific penalty.7? '

Although Arthurs. accepted this approach,: he went on to

£

. L : . - 8
- . kelieve against non-gompliance under section 86, a proce-
R N S L I i L L
R P g

A Y5

Kot N - o e 9
#*dure which Q%s since been overruled.

L,

] The Page HerseylO decision was also cited by /
Arthurs later in the same year in an award in which he dis- - .
misséd'the'preliminary objection on the basis that thé "gﬁgi“'
,clause;w?s only-directory.v Arthurs set ou£ thé‘distinc-- ':}&;

tion between mandatory and directory clauses.

Mandatory time limits are those ‘found in agreements

which expressly provide for the consequences of non-
compliance. Typical of mandatory provisions are such .
phrases as 'no grievance shall be considered unless :
the procedure specified has been followed' or 'in

the event that either party fails to follow the

- - ’ 'S ' '
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procedure specified, the grievancedshal ' be deemed to

have been abandoned.' Directory time limits, on the
other hand, do not specify any particuiar cornseguence
for non-compliance.ll e

12

award and the
14

Kennedy followed the Page-Hersey

Barlin—Scottl3 award later in the same year.

palmer, when facing this preliminary objection,
considered the law in this area well established.

The law in this area is quite clear: if-a collective

agreement provides mandatory procedures for the pro-

cessing of disputes, these procedures must be followed
" and there is no conflict with s.34 (1) of the Labour

Relations Act, R.S.0. 1960, c. 202, in so doing:

Re U.A.W., Local 439, and Massey-Ferguson Ltd. (1959)

9 L.A.C. 269 (H. E. Fualler, c.c.J., chairman), and

Re U.S.W., Local 6231, and Barlin-Scott. Mfg. Co. Ltd.

(1963), 14 L.A.C. 241n (R. W. Reville, .C.C.J., chair-.

man) .12

.Weiler,<in the Union Carbide award, after reviewing
. 16 20 . s . .
the Barlin-Scott award; set out an extensive examination

of mandatory and directory clauses.

~

Mandatory requirements are those where the agreement
expressly provides“for the sanction to be -applied- to a
breach of the/section. Directory requirements merely
state what the party is supposed to do without specify-

. ing any penalty for a failure to adhere to the direc-
tion. 1In the latter type of case arbitrators have
generally taken the position that they can use their
general remedial power to imp se reasonable penalties
for a breach, depending on the magnitude- of the breach
by the union and tie severity of 'the harm, if any, -
resulting to the-w on's position. In.this case, I
think it is obviouds that the standard of reasonability
would not countenance the barring of an individual
employee's grievance by reason of a one-day delay in

‘a notice delivered by his union representative.. On the
other hand, the usual attitude taken by arbitrators to
breaches of mandatory requirements is that they must -
be applied to the letter, because of the arbitrakdrds .
obligation to interpret the agreement and not in any
yay to amend, modify or change any of its provisions.17

: L - :

b
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and directory clauses. His words are among

70

This award was appealled18 and a further appeal to the

‘Ontario Court of Appeal was dismissed.19 An appeal to the

Supreme Court of Canada20 was successful on grounds not

relevant to this survey. ¢

O'Shea considered this problem in an award inVolv#\

ing the same collective agreement as that considered byvghe

Supfeme~Court of Ccanada above. He also conducted an exten-

sive examination of the principles re}ating'to mandatory

frost quoted

when this problem confronts arE}ﬁrators today. Keeping in
mind that it is the purpose of this section to introduce
the distinction between these two types of clauses to the

reader before indulging in the fine distinctions of this

" .preliminary objection, it is necessary to quote the

~authorities at some iengthﬁ O'ﬁﬁ%& provides an éxcellent

explanation of this distinction.

Procedural requirements.that certain things be done
within specified times may be either 'mandatory' or
'directory'. A mandatco"y provision. is one where the
agreement expressly prc ides for a sanction to be
applied in the event of a breach of the provision.
Where a substantive remedy is specified in the event
of a breach of such a provision, :it is imperative that
the provision be .complied with to the letter, otherwise
the result which the parties have agreed to must be
applied. An example of a mandatory provision would be

\\\\;\\ the situation where the parties provide that if a union/

———

fails to advance a grievance to the next stage of the
grievance procedure within a specified time the com-
pany's reply to the preceding stage shall be deemed to
be a final and binding dispqgition of the grievance.

. An arbitrator has no power, In such event, to weigh the
‘harshness of the result «“in order to justify giving -
relief against .what might be a minor variance from the

- time limitations which the parties have agreed to. An

’ arbitrator's function is to interpret the intention

o -parties as expressed in the collective

B s



agreement and this function is not fulfilled when an
arbitrator gratuitously modifies the provisions of the
agreement in order to obtain awresult which in his
opinion is equitable.
R T~ : -

' However that may be, in interpreting and giving
effect to the intention of the parties as expresgsed in
the collective agreement, it may, be found that rtain

' procedural requirements are merély 'directory' rather

than 'mandatory.' Directory requirements aré those
provisions which state what the parties have agreed
should be done and include provisions which set out

~the time within which the events should take place.

Since a directory provision does not specify what will
f&gw from a breach of the provision and since no sub-
stantive remedy is expxessly contemplated, strict com-
pliance is not essential! While directory provisions
need not be compiled with to the letter they cannot,
of course, be totally ignored. Directory provisions

~ with respect to time are usually agreed to by the

parties in order to prevent hardship or unfair
advantage which may be caused by delays. Such provi-
sions are inserted in collective agreements as an

‘expression by the parties of their common intention

that certain things take place without undue delay.2l

O'Shea also agreed with the tests set out by Weiler

in the Union Carbide22? award, but pointed out that Weiler's

mistake was in thevapplication'of the tests.

In passing, we, might comment that the arbitration
award under review by the Court in the Union Carbide
case sets out certain tests for determining whether a
provision in a collective agreement is mapdatory or

directory and we generally agree with the tests therein

enumerated. However, having ‘established the test for
ascertaining whether .the agreement 'expressly provides
for the sanction to be applied to a breach of the
section,' the learned arbitrator, in our opinion,
failed to follow that test in finding that the time

‘limitations with which he was concerned were mandatory.

Tt appears to us that if the tests were applied, the
time limitations are ?irectbry rather-than mandatory.23

‘In Hoar Traneport,24 another Weiler decision went

. .0 theaSupreme Court of Canada. Although the Supreme

Court did not use the words mandatory or directory as the

2
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Ontario Court of Appeal had, the time limits and the sanc-
tion clause were the basis of the decision. The decision
in the Ontarlo ngh Court and in the Ontarlo Court of M

.
PN

d the question of whether the procedures were

' o
dlrectory.

Brown also faCed the question of whether time
llmlts.were mandatory or)dlrectory.25 He adopted the words
of O'Shea in the Union Carbzdez6 award. .

- - For a dlSCUSSlOn of mandatory and directory pronslons
in collective agreements, see Re U.S.W., Local 6962,
and Union Carbide Canada Ltd. (1968), 19 L.A.C. 412'
(0'Shea) .27

x

The distinction between mandatory and directory was
also recognized in the Ontario Court of Appeallby Mr. Jus-

tice Aylesworth.28 The case involved the interpretation
‘ ' ~f

-of a clause requiring reasons for dismi-sal instead of the

usual time limits problem.
,

Simﬁons, in a recen-},nl.d in Ontéftrio,/z/g adopted

e Union“Carbé/ 30" award.
\~\ This doctrlne has also been recognized 1n ‘the Manltoba Court
'of Appeal31 by Mr. Justlce Hall in afflrmlnq the dec@31on

, of Mr. Justlce Hunt 1n the Manitoba Queen' s Bench 32

jMandatory and dlrectory as a/prellmlnary objectlon

\4'\

has been recognlzed in Alberta.‘ Mﬁar adopted Page Hersey33

in ‘an award 1nvolv1ng a prellmlnary objectlon clalmlng : -

P

that the grlevance was 1narb1trab1e due to the mandatory

tlme llmlts .34 . .. - , i o

~th



Melnyk c1ted the Court of Appeal de0151on in the
. v'
Unzdn Carbzde case35 for the proposxtlon that if a prov1-
sion 13 ‘mandatory a board of arbltratlon does not have
]urlsdlctlon to modify or |waive its operatJ.on.3
- . v
The most thorough review in Alberta wds completed
by Neuman where the prellmlnary objection was that the
_grievance procedure was mandatory and failure to follow it

resulted in the inarbitrability of the g‘rievance.37 Neuman

cited with approval Union Car-b'zide,"?'-8 Union Cagbide'v.

Weiler39 and Page—Hersey.4o These decisions illusfrate the

basis for this distinction as well as the wide spread
acceptance by arbitrgtdﬁg\of'the validity of this distinc-
tion as the basiegﬁorﬁéroreliminary objection. The pre-
ceding seotion has provided sufficient hnderstanding of the

: prellm;nary objection of mandatory clauses to‘create a

oundatlon from which a detailed study can progress

II. Sanction Clauses

The surest way to have the clause in question
deemed to be a mandatory prov151on is to 1nclude in the
grievance procedure a penalty 'or sanction clause applying -
to the ¢lause. There,are a wide variety of sanotion
clauses, but they areeall drfestegfto the same end-~if the

grlevance procedure is not followed to’ the letter the’

grievance is inarbitrable. The following are some typical

Y
e
-

vexamples.

(1) If a grlevance has not been settled after the above~‘

| g




A
procedure has been exhausted either party, in wrltlng, L
Z‘may request that the grievance be submitted to arbltna—"}
tion, prov1d1ng that if either party has failed to
submit the grievance to arbltratlon within 30 days
after the final disposition in Clause 19, Step 4, such
grlevance shall be outlawed.4l (Emphasis added)

(2) (E) In the event that either party fails to abide by
"any of the time limits prov1ded fox in this section,
the grievance shall be forfelte qdfavour of the other

1. party.f_lZ (Empha51s added) ‘ﬁ$

(3) ‘Art. ll(a{f/ It is the mutﬁal desire of the authority
and the Union that the complamnts of employees shall
be adjusted as quickly as p0551b1e,'and it is under-
stood that an employee has no grievance:until he has

. first given to his im@ediaté supérior an opportunity

////' to adjust his complaint. In discussing his complaint
P the employee may be accompanied by his Steward, if he
“F " so wishes.

-

(b) Should any misunderstanding or controvergy arise

between the Authority and the Union as the compli-

ance of either party with any of its ob igations here-

under, or shou d there be any grlevanCe involving the

terms of this Agreement by any employee or group of

employeées, or the Union, the:i.same shall be handled in

the following manner, prov1ded however, that no griev- / ¥
’ ance shall ‘bes considered, the alleged circumstances of
' which originated or occurred more than Five (5) working

days prioxrs to its ‘presentation as a written grievance

in accord#nce with the procedure set out hereln' '

(Emphasis added)

(4) (d) That- no matter shall be submitted to or accepted
by a Board of Arbitration which has not been properly
processed through all the prev1ous steps of the gr1ev~
ance procedure as set out in the Collective Agres-
ment. 44 (Emphasis added)

!

7’

(5) 6.8. If at any time durlng the above mentioned steps
the grievance has not been processed by the grievor,
his representatlves, or agentssin acc rdance with the .
t%ge,llmlt as prescribed, the gilevance shall be deemed
#06 have been withdrawn, except in the event a driver on
////hlghway operations is away from his home terminal -and
. thus unavailable to proceed with the steps of ‘he
///// Grievance Procedure within the time limits p: s lbe&,
such time limits shall be extended so as to p. .1t
his proce551ng the grievance in accordance w1th the
above ‘steps upon his return- to his home community.45
(Emphasis added)

3
.
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‘as sanction clauses. Seeoﬁdlyn and more,important, the

(6) 4.06. Should a grlevgnce not be taken. to the succeed- o
ing step within the .tjime limits set out in this.article, S
or agreed upon  in writing, then the grievance shall be ’
deemed abandoned. Should the.Compary fail to answer a (
grievance within the time ‘limjits set out. in this - N B
Articla, or agreed upon in wrltxng, then it may be gt
further processed. 46 (Empha31s added) i o ’

=
A

R U I R

Lo ;

EA A : . ¢

There are two points toénoté’from the above examples.
Elrst each clause uses different 1éﬁ§uégé in its attempt
to create an 'inarbitrable grlevance—-"deemed abandoned,“
"deemed w1thdrawn,f "shall be outlawed, "shall be for- ‘A con
feited." Each of the prhasee»useﬁ in the above_sanctioq : , §
clauses iS~5qffigient fo ha?e these provislons;recqgnized ‘ o

ERE o

above examples illustrate a broad sanction clause and a

narrow one. A sanction clause may refer to one step in the
* B . v . ‘ ‘ . ’ .

grievance procedurér7 or itimay refer to all the stepédin

«

» 3
the<grievance procedure. 48 Slmllarly the sanction clause

may refer to one tlme llmlt in the‘grlevance procedure49

or- all of the time limits 1n~th grievance procedureuso ' -
This becomes Impontant in this area when it is realized
ta/;/ﬁnless the sanctlon clause refers to the spec1f1c

v

clause that is alleged not to have,been complled w1th the RE SN
& 3

prellmlnary objectlon of a mandator& clause is not appllc-

able. “Thus the trend haS'been to emther put broad sanctlong

clauses in the grlevance procedure or to put more than on%

Q‘n

sanctlon clause in the gx;eVance procsdure so* that all .
Steps and time llmlrs clagses 'in the grievance procedureé N
will be subject, tb' this nmhdatory C‘bjBCtyioy STl

L

&

”q oy
LT , = - L
= : v N | - E



The examples of sanction ‘or penalty chuse are
, .-

abSolute in that there is’no dlscretlon as to whether the %ﬁ

%

,Igrlevance ig arbltrable.- These must be diﬁtlngutfhed ffbg

o

e

,the“jurlsdlctlc of a board of arbltr
LS - 9 :

o

‘ attempted sanctiOn clauses that are. not absolute? whlch J”

- 91
‘requlre some p051t1ve actlon by thé»company in order to

vbecome absoiute.i Some examples w;ll 111ustrate thls dif-,

ference;’~

(d) 1t shall be optlonal tq the Company- to con91den
“any: erevance, ‘the alleged’ ‘Pircumstandes of whlch
orlglnated or occurred more thah n;nety (90) working
days prlor to its presentatleg 51 (Empah51s added)

/

(2) 7 01 The Company may reserve the. rlght to refuse to.
,consider a gqggvance, the alleged circumstances -0f° #J
which occurrg ore 'than seven (7) calendar days grl
to the presentatlon of the grievance in wr1t1ng
(Emphasis added) .

These two clauses present some concern as to whether they

‘are suff1c1ent to create mandatory prov151ons. Whlle they

L

%

T

prov1de that t““ company may refuse to con51der a grlevance,

o . B .
p4 \ LI L : .

Shlmeg 1nter"

fand the wordlng suffldﬁeht to create a mandatory ptovmslon.p’i?

w

i\ mandatory rqu}rement is one that prov1des a penalty
OF expressly deprives the arbitration board of Jurlsr

«  ‘diction upon failure to scrupulously adhere to the.'

provisions of the agreement. See Re U.S5.W. Lowal

;under certalr ~irc nstances, they dg no. ‘cifically qut:,

62311, sand Barlin-Scoét Mfg. Co. Ltd. (1963), 14 L. a.C. ;

5 241 (Reville, C®.Ct.J. ) We find that art. 6. 01 is not

mandatory. a3 - ‘

/R
.

ThlS 1nterpretatlon was upheld by Mr Justﬁce

- @

Y .
Lacourc1ere in. the dec1s1on of the Ontarlo ngh Court. ’

—_— x

_ The 1anguage of art 6 01 appears to. be procedural
\ rather than substantlve, glVlng to the company - the

§
. a, RN ‘;..,. R K . bl
‘\‘\., - e )

s
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e : /
. right to refuse to -(?’,ider a stale g,riev.a/née._. . .
. : o - oo . . - / " ' W
i Thus the present.case is distinguishaBle from Union . : "
' Carbide where there wasaaposrtlve requirement for per-- e
. formance of qkrtaln steps w1th;n certain periods of"-
b - time if the grievance was to go forward at all, i. e.
I a condition precedeht rather thah a. rlght of refusal
such as is given here.34 ; . EREEL AR .

N

Thus in this type ®f clause the onus rs on the com-
‘pany to exercise their option‘to,create an absoiutel

' R S ' : -
penalty clause which is required for a mandatory provision. e

v e ' o A R -3

‘# -Once the significance of this type of optional clause is

.
i

realized it will probably'disappear.‘ ' oomE
. N '.' * ,4 w

* ~ n

Thls sedtlon 1llustrates the most successful means'

s - -

of qreatlng a mandatory grov151on that must be folléwed

. ,\/ (u -
umetlculously : There 1s one other way to create a mandatory

.
. ‘ L4

"prov151oﬁ. nThe uSe of the wgrd "shall" ﬁlthln a prov151on ‘

nw . ' [P &:”
. :

: : - #.4HW
- ,III!&?Shall -'; g

-

4‘3, ] ,.'&‘ _ 3‘7'“.‘U, ' . 5

R BT ‘ : - t
. p) Ontarlo LR . Lo e - Unoge

A .
Y _» In the absemé% of a. sanctlon or penalty clauSe 1t is

quesgggnable whether aegrlevance procedure will be “inter--

-
. . . - . lT ’
2 s ; o ,.,.,v i b

prft j s mandatory There have been attempts tor 1nterpret &
‘th ﬂ:evance clauses as_mandatory 1n‘the absence of a ¥
\ PenaltY clause by ‘wélymg on, the use of. the word "shall."_ C rve
S ' A f e S ) , - ST

Hanrahan 1nterpreted the wbrd"shalf in a case 1nvolv— ,

a A

ing an employee leevance alleglng unjust dlschange. The

.

collectlve agreement did not contaln a sanctlon clause, but

© did qontaln "shall" " in the follow1ng clause”
o T . ¢

S

A .

. b \ . . :
Cor - I _ .- o
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a

The empl yee alone, or the employee and the department
steward,/ if the employee so chooses, shal ithin five
worxlng days ‘of the origin of tite grlevanc submrt
the grl vance in wrltlng to the employee s foreman “or
supervxsor . . .95 . |
.
Hanrahan con51dered the definition of "shall" as found in j
gRE '
BZack § Law, Dietionary and in the Interpretatlon Act56 éf
’bntarlo,_but in splte of these he found the.clause to be w
merely;dlrectory. In Black's Law Dvcﬁzonary,,4th eﬁ., the

.
. oY

word 'shall‘ is deflned- - -fQ”,- . " .
'As used in statutes, .contracts, or the like, this
word ‘'is generally imperativé or mandatory . . . But it
may be construed . as erely permissive or dlrectory,._ '
(as equivalent to’ "m&y!') tO carry out the legislative
~intention and in cases®where no rlght or benefit to
~any one depends on its being taken in- the 1mperat1 e -
: ", sense, and where no publlc or private rlght is 1m aired
Lw‘a“by 1ts 1nterpretat10n 1n the .other sense. . e .

Ju P01nt; g to the uncertalnty that afflicts the force of.
o ,5_ yggp 'shall' Wwhen standing alohe in a“time Timitak
ovision is the action taken by the .Ontario ,
_,thn’ ature. in deeming it necessary in the Interpreta-
st ioWgAct, (R.S,0. 1969, c. 191, s.30, ‘to enact that when
used the word 'shai# is 1 be construed as: 1mperat1ve..
.~ 7 .That actlgh, of «course, ré noves its inherent 1ndeter—

@g vH,mlnacy'when it appears in prov1nc1al statute!

.

. +

el ) ﬁﬁhe dlssent 1nﬁth1s awand by Roblnson il%us&rateS' X

>

" the d1v151on d? oplnlon as to the effect g; shall" in*th®
{
.- ‘ -

wﬁoabsence of a- penalty clause 3‘It is an open questlon as’

[

(./‘

|
‘ to whether the use of fshall“ 1s suff§c1ent o create a

o g r o -

“a

ory prov1slon.p e

. -
L

The folloWing referenées-appéa%'tOAbefappIicable:

" The Interpre: §t15n Act, R.S:.O. 1960 “E. 191, ¢.30(34)

~ states: 'sha shalLﬂbe construed as imperative. I

' cannot agree. with the subm1551on made, by. counsel for
the union (and accepted by the chairman of the board)
that - 1ack1ng\a penalty provision for failure to observe

78

]

a procedural pfbv151on whereln the word shall' appears,f"

7
e " .
6)



s

5.

<t

WY

* o~ L =79

B

that it becomes directory rather than mandatory*and
is subject only to, a quallflcatlon against unreason-';
able delay. The: ision of the chairman concurred
v in by the union nominee and the board gives no
authority for .the abowe: proposition, and the refer-
ences I have'given abpove are directly contradictory.

o

58 -

.
g
-

O'Shea_considerquthis ﬁgoblem in the following
year. The provision of the éollective_agreemint contained
‘snalL"but.drd not contaln a sanction clause. 3 | |

ll 03 A Jjoint statement, or separate statements, by
ompany an@ the Union covering the ‘grievance or

. e and outlinigg the mattér to be settled by the
‘“rg\tratlon Board shall “be submittéd to allshmembers .
"the Board within three (3) days after. thélr appoint-
ment. 59 (Emphasis added) o , ‘

o T

«

O'Shea put no significance_on "shall" and merely relied on
the fact that there.wa54no sauction clause.

If a substantive remedy for non-compliance:-had been.
expressly provided for, then there would be no doubt ‘
as to the intention of .the parties. . In this case, * . é%‘
however, no remedy was expressly prov1ded. We. are," :
therefore, of opinion that the parties intended the

e tlme 1limits*®to be dlrectory only. .« *”w60

Theoreal !iﬁls of the dec151on may- bem%hat the clause in » :fﬁ

Aquest;pn was - amblg.uous.61 Qp ¢ ) e o ; .
3 - i ’ " ) : ) ’ TN
P o PR . y.“‘ A . . e
”-1g‘ - Shlme followed the dec151on of Hanrahan in the Czty

‘ o
of Hamilton award62 in a 51tuat10n concernlng‘the question
w %, "-“
of whether the tlme for app01ntment of . nomlnees was manda-
_m, “4 Ca

" tory or dlrectory.’ There was no- sanctlon clause in thlS
s % )

agreement and the clause under con%}deratlon read as

~ follows: a _ o i_ ,' : , ] B

6.02 The party w1sh1ng to submit the ‘matter of arbi-
- tration shall,-within 30 days following the failure to
- rpach a settlement at: stage (III) outlined in Clause 5,
‘notify the other party, in writing, of its intention -
, to submit ¢the matter to arbitration, settlngjbut the
’ issues to- “be arbltrated 63 (Empha51s added}

[ - ‘ ~
! Al

9

' "l'u;

.. N . S R ." ~‘ .‘ -‘>.\.“‘ _.-‘.-.’ )
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Shime considered that the use of™shall" was not sufficiqpt

to create a mandatory provision. He felt that a penalty

~ clause was .required to convert a directory provision into a

ot

mandatory one. - e -J‘;

* We are also of the opinion that the use of the word
'shall’ " in clause 6.02 does not render this procedure
‘mandatory. The learned arbitrator in Re C.U.P!E.,
Loeal 167 and City of Hamilton, supra, faced with the
use of the word 'shall' found it to be permissive or
directory, and its use in that case, absent a penalty
y . clause, did not render the arbitration procedure
: mandatory. . . . . . » -
. - i N Q.x
A directory requirement is one that .states a’ procedure
without providing a penalty or depriving the arbitra-
tion, board of jurisdiction upon failure to adhere to

A}

-the provisions in the agyeement.64 . . s

LY

Pl Thus, another award in‘which the useof"shalr'was notgéﬁf—

A

" w...vant for cause, the deputy minister s

LUY

ficient ‘to create a mqndatory provision.

v ] . R "‘ : -
. o .

W This question récently came before'the,Ontgrib*Court
v ,
of Appeal where it .was “asked to determin%_whether the fol-

lowing provision was mandatory or-directpryH;
‘5?14(3) Where a deputy'ministef-dismissesja'publiéhser+~.
hall, (a) deliver

.. to the public servant a rotice.of
¥ ¥orth the reasons therefor apd: a

ight to a hearing by the b
§gra- 4 .65 (Emphasis ad

oy “h¥m of his
r “Service Grievance - -.
‘B : T LY

This brovisionffégsl4(3) of thé’bntéfiglgégulation§6 passed
pursuant ngtﬁévﬁuglic§éérvice Adtl§7 fhégappellant was
'cléééiﬁg that tﬁfg pait;cqlar p?évigioﬁ&dﬁ{ﬂlﬁFe Députy
Minister failed to observe was mahdatory and not merely
d;re?tory, thus résultingAi%“tﬁe‘an}ce ofvdismifsal béiné~
hugatofy. gpere_wag no sanct%oh‘cféusé involVeé; but thé

court bonsiéereq~the‘fbllowihg provision.

v

-

smissal setting -

80



53Act . and the general pr1nc1p1es of 1nterpret1ng statutes.»
_tIf thlS case is not subseguently dlstlngulshed on’ 1ts facts,

it is: gg authorlty for the prop051tlon that the use of

29. - A person who has received a notice under subsection ‘
3 of section 14 and who bélieves he is being dismissed
unjustly may, within twenty-one days of the receipt of

the notice, apply to the Board for a hearlng by deliver-
ing to the Chairman of the Board an appllcatlon for a
hearing including his grlevande.5
3.
Although the court put some 51gn1f1cance on. sectidn 29, the
clause was_ held to be mandatory in splte of the lack of a

penalty clause.
Reading these two partlcular sectlons of the Regulation
and cornsidering the Act and the Regulatlon as a whole-

: piece ofrlegislation, we are not left in’ doubt@ps to-

the proper interpretation of s. 14.(3)( 'We .think * . ..
the direction therein laid upon the De uty Minister o 4
set forth'the reasons for dismissal of'the publi ‘ e
servant is in its nature ﬁﬁﬁgatory &nd. that failure to

comply with it renders nugatory the dismissal.69 .. .
’ ‘ g e . |
There is’ someIQGestlon as to wheth&; this déc1sxon

A

Haadt

stands for the pr1nc1plP that the umegf"shalr'creates a ‘ﬁ

. " kY

mandatorymclause in the absence of a pengﬁiy(prov131on. it

~must &a?lso be npte‘c} that’ the prov:.!ron in thits case 1s a I

¥
£ ! 3

siatutory oﬁe whlch brlngs into. account thg fnterpretatlonw
) A
70 '

“ . '6’

oy

Y

-

&
'bhall"lssu¥f1c1ent, even 1n the absence of a sanctlon

”l

\ clause, to create a mandatory provlslon.

Rev1lle adopted the approach taken in the above

VaZade case in splte of strong authorlty to’%%e contrary.
Rev111e faced a clause in the- collectlve agreement that .

requlred partlculars of any grlevance to. be glven to the . .

other side in the notice to arbitrate.
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-

. The party desiring to submit a matter to arbitration

shall deliver to the other party a notlce ‘of intention -
to arbitrate. This notice shall state the matter at
issue and shall state in what respect.the agreement has
been violated or misinterpreted by ref@® ¥

specific clause or clauses relied upon..'

--On ts face, the use throughout of the imperative

'shall’! 'invgs. 1 of sch.A would indicate . that, at leasth\\

grammatlcally, the sectlon is mandatory. -Were:it not

‘-wg';;F so, the permissive 'may' would have been lsed. How-
' Y ever, ja numper of recent arbitration awards have cast

B e

%

doubt on this.conclusion. Thus, in Re. C.U.P.E., Locdl
167, and Cztg“of Hamilton (1967), 18 L.A.C. 96
(Hanrahan), Re™U.S.W., Local 6962, and Union Carbide
Canada Ltd. (2968Y), 19 L.A.C. 412 (0'Shea); Re Tobacco
Workgrs sInt 'l Unton, LoaaZ 338, and Imperial Tobacco Co.

- (Ontarip) Ltd. (1969), .20 L.A.C. 310 (Shime); and Re

.
o

"UdE. W, and Automati Scerew Mach Co., Automotive Hard-
ware Ltd. {1979) . % A, C. ZSSféhlme), where similar
prov151ons of the clause before, this board were con-
51def%d, couched ds that one is in the' imperative, the

iearned arbltrators found the provisions to be. directory -

;ather‘than mandatory because the prov151op§'conta1ned

" ro pendlty. for their breagh.- Tﬁe ratio decidendi of
"~ “these’ dec151ens,“xheréfore,_was that this omission

transformed an.otherwise mandat prov151on into a.
permissive one, because if the partles had intgnded
otherwise, they, would have 1n51stedé by means f 4

* ~penalty, on ;ts strict- observance.

He found the VaZade case enunilated the pr1n01ple set ‘out in

&v‘v'.v&u,, . LI

the above cidted cases w1thoﬁt“the requlrement -0of a sanction

-a

'

g >
clause, and found the 51tuat10ns in the two cases analogous.

9[\' N ' - . N ) . 3 ‘ .
Thexfact that tqe Court “in the Valade declsfon considered

segtion 29 of the Regulation did not detract from the

s

principle set out. : , .



-~

Dt

g T

‘_1nterpreted as other than mandatory 1n these spec1flc situa-

vmandangy.

“

. . regardless of the effect which s. 27 of the Regu-
lations may have had on the decision of the Court of
Appeal in the Valade case, it is clear that there is no

penalty imposed by theprovisions of s.14(3) (a) and con-

sequently the Court would appear to be with the princi-
ple enunc1ated,1n the arbitratlon cases cited above.

in addition, the question whid® the Court posed for
itgelf in the Valade cade doild well be adapted, at
Jdeast by analogy, to the 1natant case, and this board

&¥ cquld well ask 1E§elf the question, that if the, pro-

visions of s.1 of sch.A of this collective agreement
are deemed to be directory hen how can the party who
must defend the gri&vance, do so properly, if he does
not have -adequate information as to the precise griev-
ance it must defend. This case is a classic example
of the dilemma which the defending party must face if
s.1 of sch.A is not deemed to be mandatory.7’3 )

. ‘,-4 - + :\ ] . : - °
As ghe above-BrockviZZe'Chemical74 award and the
VaZade75 case indicate, a penalty clause may no longer be

necessary to convert a directory clause into a mandatory

--clause. These cases indicate that the &sezof "shall" is

sufficient to create mandatory clauses. It should be

pointed out that the ratio of these decisionsimay~rely on

Y

the particular 01rcumstances of. each case, and not for the
s w

" broad prop051t10n that“shall"issuéfic1ent to create ‘a i
e, - P - : & £

a*mandatory clause. The mandatpry'nature of the clauses 1n S

2% questlon may stem. from its 1nterrelat10n w1th other clauses

Q

“in the agreement, and the clause would be meaningless if

tion. Both of the above interpretations rely on the factq
that justice would be denied if the clause was other than

%lberta S o o " TG

In Alberta recently, a 51m11ar approach was taken

r.

e
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" two cases do in®fact gupport this brpad proposition, then

tbﬂthe use of "shall” in the absence of a penalty clause. The -

clause related to the time limits within which a grie@ance

N

must be referred to the other party. The basis of the
award, unlike many others, was not previous awards; but on
a clause that is common to most collective agreements and

most labour legislationQFa simple clause that stq%és an
: 4

arbitrator shall not change, modify or alter, the terms of a -«
( . ’
colléctive agreement. The award by Neuman reads as follows:

In the instant case it appears clear that thexe is no
substantive remedy specified in the Coliective!iAgree-
ment in- the event of a breach of the grievance ‘pro-

"cedure requirements. To that extent 1 gfdfpht then be
determined that the procedure was in fi:ﬁ;‘rely

-y ectory. I am not, however, persuadiﬁ-ﬁg his view.
I\ note the express words of the griey %g;ﬁ;focedure,
namely, 'such difference . . . shall boSEENptly sub-
mitted in writing to the secretary . . . and ' . . .
then on or before afurthex five -days have elapsed from
the expiration of the afotegaid fifteen day time period,
the grievance' shall be refd¥red. ... .' In my view,
even.in the absence o% a sanction, ' the use of the word .
'shall' in those circumstances makes those stipulations -
in the Collective Agreement mandatory. To read those -
words as meaning ‘'may' and not 'shall'’ would clearly
in my view represent a change, modification or alterax

~ tion of the terms of the agreement which is expressly
prohibited by 17.5.76 SR :

" There is no question that this decision states %shak}ﬁ-is

¢

. .t Co ﬁ‘/‘ » . oA ' . .
sufficient to create a mandatory clause. If the previous

.
again arbitration is moving toward more téchnicaliiieé.f' s
It,willvnéw only require the use(Df"Shallfiwhich is common
to most grievance proéédp;es, to.creaie‘mandgyory provi-
sidﬁs:instead of the requirement of a sanction or cut-off
aciguée. Thué%arbiﬁratio; will,experience more clauses in

R N P *
which the grievor must follow the provisigns meticulously

[ L% .,

2a
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was a compromlse between the union's pOSltlon that therahﬁas-‘

.grievances on their merits. N

Vj_‘siio'n.ri: be followed meticulously unde;‘ a mandato'ry‘ ]

or face inarbitrability. This is another illustration of’

the trend in'arbitratign today towards increasing_the use

of preliminary objections rather than avdiding the ot

nicalities in order to get down to tHe business of

Iv. Dlreqi?ry

I&%@he event that there is no sanctlon clause and
shall-isdi@z 1nterpreted as mandatory, the prov151ons 1n’ &)
guestion will be deemed to be dlrectory and be 1narb1tréb1e~
only as a, result of unreasonable delay. This sectlon w1li

set out the basis for this approach before an attempt is

made to study the technicalities of mandatory clauses in all

their forms. = - L

There is no objectlon to a time llmit belng subjdtt

to ﬁnreasonable elay. It is submltted ‘that all clauses

*

“should be deemed directoryJand‘thus subject to the.unreason—

o

.able delay rule rather than ghe situation in which each pro-

e

R
)

. N . .
1 i . - . .
o . .
X - - 2
v Mz b . E
L Y ! °

- ' L) ‘
The ba51s for the reFtrlctlon of unreasonable delgy

.,-c

no time limit for flllnq a grlevance,;and the company-
pdsition»that time limits must betstrtgtiyiﬁblloWed with

4 A K B
regard to th fé%lng of a grlevance.-{y

A

-~ . Al \

. ) -
‘ /ﬂ,- - .
Some quotes from Professor Laskln, as he ‘then: Wa§
‘ N . \‘_
. LN O e - ,,,.“);:',,‘ e

d . T w S
B ; © L, R 0y
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will»illustrate this principle. ,

. Neither the Agreement under which this grievance was
led nor the preceding Agreement contains any time .
imitation for the filing of grievances. Is. there,

then, any basis on whlch a grievance can justly be

‘gfclared 'gtale' or 'out of time,' ard thus subject to .

ejectlon without consideration of its merits?.- And if"
there is such a basis of rejection, is this case within
its limits? 1In considering this problem it is safe to
start ®ith the proposition, abstract though it may be, ’
thatwa grlevance about any alleged violation of a
Collectdve Agreement should be brought within a reason-
able time After the alleged v1olat10n has occurred.?7

. e e Ehls Board is persuaded that the _proper construc-
tion of the time stipulations in Article XIX is to read
them as if they were followed by some such words as ‘or -
within a reasonable time thereafter.' Such a construc-
tion 1s nothing new in contract interpretation,, and

_a well known example is the equitable rule governlng

time stlpulatlons in contracts for the sale of land.’8

/
Laskxn s view ‘has been followed by Judge Thoma3279
4

Arthurs,80 Weatherhlll,81 Hanrahan,82 o Shea, Palmex

Shlme85 and Simmons.86 Thus,(thls pr1nc1ple is well,

,1ished in®labour arbitratlon.r

; N . : .
" A directory, ' requirement 1s one that states a proﬂ‘dure
.without pfé&idlng a penalty or depr1v1ng the arbitra-

tion boafd &; Jurlsdlctlon upon failure to adh .to

the prOvIsf s in the agreement prov1ded there s not

unreasoqu;e delay . .. 7 S g
. . % ——ry Al

rule iS'faflingfinté disuse' 1%&'

- as the use of manda Ory clauses 1nc é%ses, substltutlng S

&
strlct compllance for unreasonahle.delay.

| v . £ " | | ‘ )
V. Types of Clauses@~ . - B

Dy .
- Return@ng now to the mandatory 51de of the dlagram,-
-

“one of the cr1t1c1sms of the mandatoxy objectlon 1s that '

L]
its scope is being constantly broadened. As ‘the preceed;ng'

. LT . - S
¢ - i . - ‘.. | .



SeCtiOnS have 1llustratea, utwne UL.LKJL“IG.L UICT Vi CILAD e

Ay

liminary objectigp was limited to the time,limiﬁ'for:brihg;

ing the grievar

¢

the attention,of the other party. This

is by far the
v

. trend has developed to

i

frequently, but it uld seem t
apply the mandatofy preliminary 9

clauses in the grievance proce

The following, examplés will illustrate the trend
toward applying:the preliminary objection of mandatory

clauses to a broader scope of clauses.

: This objection has been successfully used t€ apply 'C 4
S . ‘ S o f §
“to a clause which set the time limit in -she nomipees

* must appoint a chairman, ‘The mandatory provisions may.now
be applied to the nofinees of the parties as well as 'the

u

|

SN : . ’ A, R
parties themselves. , . i o Qs;_&
. S ; ) : ST, T
Article 6.8 provides that if -at any time: during (the 'u’f‘j
carrying out bf the steps laid down in art 6.7 'the* - R Y
grieVancl,hés not been processed by, the grievor, his D j~d%
representdtives, or agents in.accordance with the time .. ¢ gy

limit as prescribed, the grievance shall be deemed to :
hake been withdrawn.'.,  Bullock was wellvéht of " time )
'wheri héderote’ to the?Mﬁnistét of Labour for the ~ ) \ o
Province of Ontario requesting the appointment of a - < .
chairman. ..t - N AT

; e & . L U ?ﬁ§<f‘“ LR TR ‘
‘" The board of arbitration is'bound'bybthefkexms of the ST
_collective agreement.j Articlq 6.7 ‘and 6.8 are inte- e .

' L* gral provisions of the agreement. ‘They create obliga-
.,z tions of a basic nature and ‘the parties to the agree-
‘ment are obljgéd to adhere to them.88 'Q?i : co

.
’ »

This preliminary 6bjectioA has. also been\épbliéd_{

Y oo . " R ‘ TR ECI 1 "
a ‘clause 'which set ouf, the time limit..within which a boarg¥
i N . - - . . "‘ ‘7:"’-:&:0’,‘4 P ) . o 1: B b'; : : .
of arbitfation must hear a grievance. Arthgzq%}ound.the{ e e Ty
. : ' b ’ C v N ' I o \-\ . oA s
~ " . -\I . '.
: 4.‘ . !
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sanction clause the time limits in which the board must sit

[

would beﬁdeemed'mandatory.
Q

. o

Shime90 and Professor Laskin,91 as he then was,“conf‘

sidered this prelimifnary objection in two arbitratﬁons where

the time limits for the appointment of nominees ‘had not been

N complled with, as it was argued these clauses were manda~
_T
Bl

tory Both arbltrators found the clauses to’ be dlrectory.

Professor LaskKin found the prov151on to be dlrectoryggbﬁihe///
IS
[

ba51s that there was no sanction clause applylng Eo the . i

clauSe in questlon. Shlme found that the clause in ques~

S~

tlon had - been walved by the partles&\ -

:" ’, " This preliminary. objection ha's been successf‘hlly

applled to clauses that requlre partlculars to be set out.92
& ,,_\,

- Thus, 1f the partlculars are ndt set out as requlred by the ,ﬁ“

"‘ ~gollec‘:t&lve agreement, q’he grlevance may be 1ost&l‘he fol-a
v : i : o

. 1ow1ng clause was’ hg&d to be mandatory.v

]

«

_v-The party de51r1ng to sﬁhmlt matter to. arbltratlon
“gshall deliver to the other paity ‘a- Hﬁtlce of intention,s
7to arbitrate. This notixe shall state the matter at
- issue and shall st&te in what respect the agreement has
- .- been vidlated or misinterpreted by reference to the .
. 4" specific clause or clauses relied upon. The notice ¢ 2
i” shall also stlpulate the nature of the relief or remedy

sought.93 EEay y A P -
' 94

Q’
‘ 1nvolv1ng the renderlng of a deolslon by an arbltnator outjp\>*

» Bl

hThe New Brunsw1ck Supreme Court recently gave a dec151on

51de of the ime llmltS prov*ded by the collectlve agree-'»

-

_ment.: The clause in the collectlve agreemeng read ,hﬁl

. \
¥ Vo . : X . 1"
i . oA oo . . g . .
T i NP . S e
o : o - . . s e L
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ceedings w1th1n fifteen (15) days after the chairman 1is [
. appointed. Tt shall hear and determlne the differences
v ' or allegations and render deéfsxon thhin one month

Although the case was de01ded on-other growunds,
;Mrszustlce leerlck went on to discuss this problem._ It
K] \}’
wds‘hls view that atuthe end of the thlrty§§;;s the arbi-

o : ,
trator no longer had’ Jurlsdlction and the dec1sxon rendered ——\\\\<

Aor

after that time'was a nulllty,. In effeét he - found the

clause to be: mandatory . . E ‘;
S . The chairman's gec151on was not- handed down w1th1ﬁ the N
‘ time llmlted by" the agreemént and it is therefore a =~ ~-
nullity) as having been handed ‘down after he ceased to °
. be an arbitrator or, alternatively, the time having K
. been extended indefinitely there is still time for the
other twomémbers to hand ‘down a majority decision. In
this latter event, there is as yet no decifion -of the
" board .of arbrtratlon”96 : o x9i _ P

PR ?

Pog

% .
. If it had been a dlrectdrﬂ.clause, 1t would only be subject -

_ to unreasonable delay
- - . - ‘ ”; o

R . . . , : N a. w_- . . R ’.:'
f?ﬁi L These few exgmples 1l}q$trate the attémpts to - ‘.;7;

>

broaden the usé of mandatory clause in order to defeat 1, AML .

grlevandes on technlcalltles; It is suggesteq that there ?:O:,\-

’ma;}beqno llmlt to the appllcatlon of mandatory prqvxsloq/ T
r T ko the clansesrln*ghe grlevance and arbltratlon pn%cedur/s r'“i

d A

G- of>a COlléCtlve agreement w1ll]cont1nuehunt11¢a1% are qﬂder

W - , tu N s N ‘L.v a/
v . the cloak of. mandatory requ15ements. g .';gl_ . //L . o
s ‘ be . o ' o : /fi“j*f*j,ﬁt‘ -

c - \ : R . .o T AR J o
. : v/ . , Lo
. ' / i Co ’

VI. Attemp;s to Relleve ,'; ’7L 3 ’ o i/
< o ' ”- L
v Once a clause is deemed to be mandatory and the&‘

A=y,
V

requlrements must be metlculoqgly followed ean there ‘be : lff

‘u,, ”oag R ) ]
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inarbifrability the only result?

There have been two attempts to mitigate against
the rigours of mandatory cladses. One involves the use of

Section 103 of the Ontario Labour Relations Act97 which

. formerly was Section 86.98 . o

103. No proceedings under this Act are invalid by
reason of any defect of form or any technical irregu-
larity ahd no such proceedings shall be gquashed aqr set
aside if no substantial wrong or miscarriage of justice
has occurred.99

'AlDerta has a similar proyision in Section 110(2),199 put

,thig\has never becen applied by arbitrators in)Albe?péfij

L

relieve against mandatory provisions.

110(2) No proceedings under this Part shall be deemed
invalid by reason_of any defect of form or any techni-
cal irregularity.l

This may.be because arbitration boards 'in Alberta are not

statutory boards102 due to the words "or such other method"”

.in Section 78(1).Y03
[ A i

The second attempt torrelieve against mandatory
provisions involves the imposition of a penalty in place .of

inarbitrability, if the mandatory clause was not followed to

the letter. Both of these attempts to mitigate were decided

. . Q < in
by the Supreme Court of Canada in the same case.104
a) Section 86 ,

Arthurs105 was the first arbitrator to impose sec-

tioﬁf86106 in a situation concerning non-compliance with
the' required grievance procedure. ‘Up to this time there

were no reported cases in which non-compliance with

90



mandatory provisions had been relieved against. Also, sec-

tion 86 had never been put before an arbitration board in

£

an attempt to relieve against mandatory provisione.

" Arthurs found on the basis ef.the Ribando;07 deci-
sion, which is one in a long series dlstlngu15h1ng between
statutory;and non-statutory arbltratlon boards, that the
grievance procedure was a proceedlng under the Labour Act
to bring it under the protection'of section 86.° This is

based on the fact that under the Ontario Act the arbitra-

A

tion boards are statﬁtory. . He also considered the applica-
tion of éjjzion 86 to -elieve against mandatory provisions--

an interppebation which was consistent with a fair approach

to labour arbi%ration. b

These awards demonstrate a necessary and intimate rela-
tionship between the Jurusprudence developed in the
interpretation of the Labour Relations Act and decisions
of boards of labour arbitration, which can best be
explalned by holding arbitration proceedings to be
'proceedings under the Act.' Weé therefore hold ti.at
s.86 applies to labour. arbitration proceedlngs

(a) on the basis of the dec131on of the Ontario_Court
of Appeal in the Rivando case; ‘
. (b) on the basis that non-compliance with an
-+ arbitration award is an.offence against 6.29 of _
the Act;

(c) on the basis of a need to explain the integratlon
of Labour Relations Act and arbitration juris-
prudence. . . . Given the absence of any :

authoritative contrary pronouncement, we feel justified

in adopting that interpretation of the section which
we feel to be most consistent with the fair and effec-
tive conduct of labour arbitration matters.108

/
Later in the same Yyear the question of Section 86
again came before Arthurslog on a preli*iiary objection

raised by the union. Arthurs distinguished the similar

91



‘ a2
4

section in the Industrial Relations and Disputes Investiga=-.
: - DS ) .

t" tion Actllo.on the basis that arbitration broceedings under

. a —

the Federal Act did not create a statutory board due to the

o~

addition of the words "or otherwise" in the Federal arbitra-

y 111

tion clause. -He’went on to find the clause in question

to be directory and not mandatory.

.
-

In the same year Judge Themas chose not to follow

\

the \eaSonihg of ArEhurs on the basis that although t
arbitration provisioh\may be under the Labour Act, the

grievance procedure was distinct from arbitration procedure

-

and not under the Act.

Grievance procedure is not part of the Labo;;\
Relations Act as is illustrated by the arbitration
clause imposed under certain conditions by s.34(2) of
the statute. The grievance procedure provides for
certain steps to be taken after ezhausting any griev-
ance procedure established by the agreement.} It is a
self-imposed contractual obligation (as distinct, for.
example, from ‘the Rules of Practice passed under the
authority of a statute) by which the parties them-
selves recognize the importance of adjustiag complaints
as quickly as possible (see art.4.03 and for the
principle involved see Re United Steelworkers and 112
Webster Air Equipment Co., Ltd.(1952), 3 L.A.C. 1058).

Kennedy was required to rule on the scope of sec-~
tion 86 in éhé following year, énd refused to folloQ the
reaéoning'of Arthurs. Kennedy also.drew the distinction
between the arbitration proéedures and the ggie&anéé pro; )
cedures Holding that the grievance-procedure was not‘a
proceeding under the Labour Act within the meaning.of sec-
-tion 86. Kennedy also édopted the dissent by Robinette in

the Toronto Parking Authorityll3 award with regard to .



‘Arthurs basis for his decision, but'also'adopted the ~
approach that section 86 is directed.solely to the Courty.

) Moreover, reading s8.86 as a whole, I agree with
Mr. Isbister's contention that this section is directed
solely to the Courts. Arbitration boards do not quash

+‘ or set aside proceedings. The whole purpose of the
section is to require the Courts on motions by way oi
certiorari, or otherwise when they are considering pro-
ceedings under the Act (e.g., hearings before and
decisions of the Labour Relations Board) not to quash
such proceedings because of a defect of form or a
technical irregularity.

In short, my view is that s.86 -has no application in
the present situation and does not empower a board of
arbitration to ignore the plain and emphatic language
of the written contract. Arbitrators mugst proceed
according to law and they are not entitled to modify
‘or expand legislative.enactment: Russell on Arbi-

.

trationsg,” 17th ed., p. 137.114 . ,

Q'sh considered this problem in the year after
‘ .

the Tor&nto'farking Autﬁ;ritylls award.

J

~

In épite of Arthurs \pdbition relatng to section 86,

‘O'Sheal16 adopted Weiler's liberal interpretation of what

are "proceedings" under that section in the Union Carbide

award.117 0O'Shea ingiuded those steps in the grievance

procedure which dhy”have the effect of-barring access to
- arbitration as encompassed within the word ”proceedingé;w
Unfortunately this is not the‘?cceptéd view, -and i@ ligh;
of the fact that O'She; stated\section 86 was direc;ed ” f\\s :
towards the Courts is little ﬁore than obiter.’

" We concur in that portion of Péofessor Weiler's ;ward

in the Union Carbide case, supra, wherein he states
(at p.80) that : :

The phrase in s.86, ‘'any proceedings under this
Act', should thus be read as including any agreed-
to steps which have the effect of barring access



to the arbittation process, required by s. 34 of. the
statute. This does not incorporate into 'proceed-
ings' under s.86 the grievance procedure as such,
and as a whole, but only that part which the parties
choose to include in the arbitration process by
making its proper fulfilment a condltlon precedeqt
to arbitration.l18 .

. In the subsequent appeal of Union Carbide to the

© Supreme Court.of Canada Mr. Justice Judson cohsidered the

»

question of'the scope of section 86. His decision effec-
tlvely settled the power of arbitration boards to use this
provision to relieve against mandatory provisions.

Section 86 is directed solely to the Courts. The whole
purpose of the section is to require the Courts on
motions by way of certiorari or otherwise when they are
considering proceedings under the Act, for example,
hearings before and decisions of the Labour Relations
Board, not to quash such proceedings because of defect
of form or technical irregularity. Section 86 does not
enable a board of arbitration, as the majority thought
in this case, to ignore the plain and emphatlc language
of the written vontract.

-Even though it has now been establlshed that
sectlon 86 does not allow an arbltratlon board to relieve

against "technlcal lrregularltles to av01d the use of pre-

11m1nary.objectlons, it is questlonable what value section 86

v

has 4s it may be used by the Courts.

b) Application of Section 86
(i) Proceedings

The appllcatlon of thls provision by the .Courts may
1be~subjec€’to two uncertalntles. mhe frrst questlon relates
to the meanlng of/thevword “proceedinés‘_within the section.
In Ontario,?the arbitration procedures arefwithin the soope

'y N
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oK section 86 since a&b}tratiqn is a statﬁtbry_proceeding

A L
under the Labour Relations Aqt.lzg Thuf ‘arbitration pro-

cedures come under the word "proceedings” in section 86.

\
- ¢ ¥ -

. In Alberta, arbitration may or may not be a "pro-
ceeding” within the meaning of section 110(2) of the
121 gue to the mature of the statutory
122

Alberta Labour Act

arbitration, clause in Alberta. . Unless the arbitration

13

board is set up pursuant to the deemed grbitratigpuprovi-
siqng,}?3 the arbitration board would be a,non—sté;utory
board and thus the‘arbitration procedures would .not be
"proceedings"'within the meaning of section 110(2). It is
clear by the forggoiné which arbitration clauses will be
encomp;ssed within the 'meaning of "proceedings," but it is
an open questién és tb whethér "proceedings" are broad

enough to cover the pre-arbitration procedures-~the griev?

ance procedure steps.

It was Arf:hurs'124 opiﬁion that section 86 was suf-

ficiently broad.to encompass the grievance procedure as
weli as the arbitration procedures. This)approachvis sup-
ported by the fact that most preliminary objéctionsfarise
during the grievance procedures. This approach assum$§
that section 86 is directed to preliminary ijections.

Indeed, it is difficult to envisage any 'defect of
' form' or 'technical irregularity' upon; which s.86
can operate except one which occurs during Pre-
arbitration proceedings, unless--as Mr, Isbister sug-
gests--such matters.as the execution of the award are
the intended object of' the section. “§uffice it to say
that s.86 would be robbed of: its most impb¥tant func-
tion if it did not operate at the time when most

: v ek s
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'defects of form' and 'technical irregularities' are
likely to occur--pre-arbitrationy~and were left to
cover only the few (if any) procedural steps which we
associate in common experience with the hearing itself
or the execution of the ‘award. Such an interpreta %gq\
of s.86 would be perverse and we cannot accept it.

126

Weiler in the Union Carbide award placed a more

restrictive interpretation‘on the scope of section 86..

Weiler applied section 86 only to those parts of the griev-

\ N

ance' procedure which may bar access to the arbitration pro-

cess through the use of a preliminary objection.
“In the second place, the parties have purported to put
the grievance procedure into an even more intimate
relationship with the statutory arbitration require-
ment. They have made the fulfilment of the various
steps in the grievance procedyre a mandatory condition
precedent to the right to arbitrate a dispute. The
importance-of this is accentuated by s.33 of the Act,
which\takes away the right of the individual employees
to exercise economic pressure for enforcing their
rights under the agreement, leaving them only the
remeédy of arbitratiQgn. The most basic rule of statu-
tory provisions must all be read in relation to' each
other. The phrase in s.86, 'any pr®ceedings under
this Act,' should thus be read as including any agreed-
to steps which have the effect of barring access to the
arbitration process required by s.34 of the statute..
This does not incorporate into 'proceedings' under ( s
s.86 the grievance procedure as such, and as a whole, -
but only that part which the parties choose to include
in the arbitration process by making its proper ful-
filment a condition precedent to arbitratioh.l

l

There is not a consensus on this question as illu-
strated by O'Shea in the (Civie Eméloyeea Union #43 128
award. It was O'Shea's position £hat the arbitration pro-

cedhresfand the grievance procedures are sepérate and dis-
tinct and that section 86 does not apply to the grievance

procedures or arbitration.



In the Toronto Parking Authority case, Professor
Arthurs, for the majority, held (at p.47) 'That

* grievance procedure and arbitratlon itself are so

*» closely intertwined in fact is strong reason for find-
ing them one in law.' Professor Arthurs also found
that arbitration is a 'proceeding' under the Labour
Relations Act and therefore an arbitration board.could
relieve against defects of form and technical irregu-
larities pursuant to the provisions of s.86 of the Act.
With this view, we respectfully disagree. While the
grievance procedure is usually prellmlnary to the
.arbitration procedure it is separate and distinct froh
it. While an arbitration procedure is mandatory by

\

{ + virtue of s. 34 of the Act, a grievance procedure is

-/

not. The parties may elect to arbitrate each and every
dispute without attempting to resolve i?‘by means of a

grievance procedure. If a dispute is resolved under a
”,/”;)\\\grievance procedure, there is nothing to arbitrate.129

Y

As illustratea by the above conflictiné approaches,
there is no consensus as to the relatlonshlp between the
grievance procedures and arbltratlon, or whether one or
both fall within the scope of section 86. The better view
is that taken by Weiler in the above quote. ' If it is

assumed that the purpose of section 86 is to relieve

against preliminary'objections, and most of those prelimi- ~

nary objections arise out of the grievance procedure; then

those steps of the grievance procedure which may bar access

c

to arbitration through the use of preliminary objections

plus the arbltratlon procedures ‘should fall w1th1n the
4

ambit of "proceedlngs" under\sectlon 86.

(ii) .Techoical Irregularity

The second uncertainty under- sectlon B6 is the
deflnltlon of "technlcal 1rregu1ar1ty." Even assumlng that
section 86 applles to the clauses in the grlevence proqed-

ures and the arbltratlon procedures, there Stlll remalns‘
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the question of the.interpretatibn'Qf_Rteéhnical irregu-
larity." '

-

- .There has béen very little guidance as to what
! interpretation is to be plaged.on "technical irregularity,”
and the jurispruﬁehce'that,is available is of a conflicting

nature..

It was Arthurs’position that a'telephone conversa-

-~

tion instead of a written grievance, as required by the
collective agréement, was a "technical irreqularity” for
which he could give relief under section 86.

We would define 'technical irreqularities' as breaches
of those rules of procedure which are intended to pro-
duce the orderly dispatch of. business, but do not affect
either the substantive rights of the parties, or the
operation of the rules of natural justice. Tﬁgs defi-
nition would clearly embrace both the giving of oral
rather than written notice, and, the failure of personal
presentation. Neither of these matters affected the
parties' substantive rights, or prejudiced the full and
ade?uate preparation or presentation of their case. . . .

.In conclusion, then, we hold the absence of writing to
‘be a !'defect of form,' and we hold.each matter com-
plained “of~to be a 'technical irfregularity,' within

the meaning of s.86. Accordingly, the groceedingswhich
initiated .arbitration are ‘not invalid.l30 ’

P | . ; ’
In contrast to the above, Mr. Justicé”Spence of the

© -

Supremé Court of Canada in a dissenting opinion.stated that
- noo .

?

the failure of the union nominee to comply with the time

limits for thé'appointment of a chairman by the Minister .

-of Labour was not a "technical irregularity." .

I am also of the opinion that s.86 of the Labour Rela-

tions Act, R.S.0. 1960, c.202, does not permit the

board of arbitration to ignore the exact provisions

of the collective agreement and that the failure to . T

$
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compiy with such provisigns is no mere 'technicaly
irreqularity." Indeed, counsel.for the appellant
declined to urge such a submission on this Court.l1l31

'3 = . )
. u v

This fame strict approabh‘wéé;taken by Mr. Justice
4 o . N ; .

Ly e
[EIRS AP S
s d Y

It was Mr. Justice Ayiesworth&élfbinfbn that the parties.
' N L7 2 .

3

had entered into aﬁgéilegggx% greement and were bound by
R AU Feraal

: S GNER Y ‘ _
its terms--breach of & time>11 _was not a "technical
. R - ‘ B L vJ‘/‘* B . ._\/‘.‘
irregularity§" =& - SN d0E N 5
, . B e~ o

R T B !

R BN R S - .

. With réspecéﬁgI_cann¢%§§gree that having regard to the
Provisions of the. agreement comprising art. 6 'griev-
ance prdéedur¢<and arbitration' and to the facts of the
case, those provisions can be considered 'directory
only' or in the natare of a 'penalty' or that the
failure to comply with the time limits therein imposed
was merely a 'technical'irregularity.' These provi-
sions are an integral, subgtantive part of the agree-
ment vital to its orderly operation. To dismiss the
failure herd of observation thereof as a 'technical
irregularity' is to destray’ the very intent, operation
and effect of the procedure negotiated betwee the.
pParties with respect to grievances. -By statufe as well
as by the sanctity of contract, the company, the Union
and the employee are bound thereby.132 ‘ o

v
~ ~

The above two approaches to "fechnical irrégulari!!%s” would L
not provide the relief ﬂequireé'in théfé;qa of manda}ory

- - et e Yo .
provisions. The only approach that would allow relief from.

. .
the rigours of mandatory, provisions was set out by Weiler

'wherein 2? adopted Arthurs' definitiiyxof "technical irregu—_ L4
larity"; sbut, in effect, éxtended it‘by applying it to the
-breach of d maridatory time limit by one day. -

Accepting Professor Arthurs' definition of 'technical
irreqularities' as breaches of those rules of proce-
dure which are intended to produce the orderly dis-
patch of business, but do not affect the substantive
rights of the parties, or the operation of the rules
of natural-justice, it is obvipus that a Qnifday delay
in indicating an intention to arbitrate has/neither of
" these.results.133 ' .

1\;\., (
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Theselare the only cases whilch provide guidelines

for the interpretation of the'words/”teChnical irkeqular-
< . ’ /
ity.". With this limited jur;sprudeﬁce it would seem that é\

these sections even when used by the courts dealing with

arbitration decisions would afford iittle relief from the

.

types of mandatory clauses that_arekresulting in inarbi-

trebility of grievances in the majority of cases. Without

a fa ourable'reevaluation by the courts as to xﬁe applica~- \S,
tion oX this provxs1on to arbitration prov151ons, this | ‘

attempt t relieve against mandatory prév151ons is, for all

\

A\
\

practical purposes, lost. - o \

c) Imposition of a Penalty !
- The second attempt to rellevexkgalnex mand:jf
provi51one wei an attempt to 1mpose a flnaneiql pepalty
-instead of finding the grievance inarbitrable op the basis

of the failure to comply with the mandatory proQisidns of

a grievance procedpre. Profesﬁor Weiler con31dereq a situ-
K-
atlon in whlch the company raised the preliminary oBgectlon

that the union had falled to adhere to the time llmlt for LN,

’
notlfylng the company of 1ts 1ntent10n to arbltrate.134

.

' Weller found that the tlme limits were mandatory, but

r@ther than agply the sanction of 1narb§trability, he
adorted an intermediate_approachdby i&ﬁosiné a mpnetery \x o
sanc*ion on the grievor and held the grlevance te be ;rbl- \
trable. Weiler ‘took a mlddle p051t10n between Arthurs'

decision with regard to Sectlon 86 1n’?3ronto Parking

4uthorzty135 and the 1mp051t10n of the ul{/ ate penalty of

inarbitrability. Lo - 1\
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The difficulty with Professor Arthur's final conclu~
sion is that he had effectively taken away all sanction S

for the procedural rules. . . .

. g , : P C
However, I believe there is’an intermediate alternative,
which allows the arbitrator to vindicate the employer's
rig‘%g under his general power to fashion remedies. . . .

In a case such as this, the grievor is claiming mone-
tary relief, .as well as a decision that the employer
erred-in failing to respect -his seniority rights. The
monetary relief which he claims is to be computed until
the date of the implementation of Any holding in his
favour. Because it is likely tha tiere is a direct
relationship between procedural delavys and. the undue
» length of the period for which damages are awarded, an
apprapriate remedy is apparent. HMence, I would formu-
late the prima facie rule that, where this is feasible,
and where no sufficient justification is given for the
delay, the party at fault be penalised the monetary
benefits$ of his successful grievance for the length of
the delay. This reasoning is supported by the decision
in Re .U.A.W. and Hawker Siddeley Canada Ltd. +(1964), ‘
15 L.A.C. 262 (D.C. Thomas, C.C.J.), an analogous o
case. 136 . . : .

Weiler has thus imposqd a monetary’ sanction on the grievor,
ﬁ;t his new principle‘would only be appficable in situations
. in which there wag a monetary claim. The fipal determina- -
tion of this award was delivered by Mr. Justice Judson of _
. '; : - . S N ' J
the Supreme Court of Canada’: _ ’
My opinion is that the’ majority decision was erroneous
for the following reasons: - T
' A - b ( -"'/U
(a) The grievance was not timely and the board of" .
arbitration had no power to extend the time. .-
) (b) The board. of arzitration,had/ho power to 'go N
¢ beyond the gues on submitted in the joint Lt
L - statement.l137 B IR

It is unfortunate that this case inyolvedeajoint-s;atemeﬁt‘.
sub;itted to‘thé arbitratéﬁn board by the parties. It is -
submitted that;the decision:in'the Supreme Court'of;éanada
rests heavily on the.fact that. the arbitration boird went

beyond the question submitted to it in the joint statement. S

. ’ ©
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In the absence of a 301nt statement the Supreme Court might

Y
have been able to face squarely the pr1n01ple of 1mp081ng a-

'penalty‘on the party not complying w1th ﬁhe mandatory pro—
visions rather thanxflndlng that’ the arbltratlon board had

. % ’
no Jurdsdlctlon to hear the grlevance. ‘The Jép\t—statement

3 L
v B

read as follows. Sy » T .

. : Lo
o .
. . st
A ' ~ \ : ’ . B
4 . . .
.

. : . .
- N 1

Is the grlevance timely? and o

Should the Board decide in the afflrmatlve thenfto
-determine if Article 9, Section 2-4 of the ‘Collective.
' Agreement ‘was v;olated as alleged by the Gr1evor?133

The reasoning of the. Court relled heav11y on the 301nt °

statement. o 6 ¢ R L . o AT L.
The joint statement makes it clear that the decision on
the merits is only to be made 1f there is a prellmlnary
finding that the grievance was ‘timely. Once the board-
found that the grievance was out of time, this, should
‘have been the end of the matter.- By assuming to relieve. .
against the time limit and 1mp081ng a penalty as a con-
dition for.the exercise of thlS power,.the board ‘

amended, modified or changed the prov1sxons ‘of the col-‘

lective agreement in spite of the express prov151on
. contained in: art XTI, s. 4 139 R

'.A> .. .

Unfortunately even if. thlS dec151on d id rely

heavily upon the JOlnt statement the fact remalns thab 7

140

Weiler 1mposed the powers under Sectlon 86 and 1trrs

settled that he éould not exerc1se the powers unde% that

'sectlon as an’ arbitra;or.' Further, 1t would appear that a

tlme 11m1t does not come w1th1n the meaning of the words\,

"technlcal 1rregularrty.f D I I Ce
. ) . M 4 “@ 1 . - ‘..‘ ) A
‘- . 0 Shea has also commented on the power of arbltra-

o

. tors to relleve agalnst the r1§ours of the mandatbry pro—<?

141 L

»

- 102

v151ons of a collectlve agreement It was;hms con- e

! e ’ ’

.sldered opinion that effect must be.91Ven tOPthe'in_t’en_tcia

2 L
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‘ 103
expressed, and that to impoée conditions on the pafties that

/

are not c%early expressed in the collective agreement is to

exceed jurisdiction. v

.o
If the parties have formulated a method of properly
- regulating their relationship and if tHey abide by the .
terms of ‘the collective agreement/thelr relationship '
will be harmonious. If, however, the parties have
failed to establish proper rules and the situation is\
not specifically cured by operation of the relevant pro-
visions of the Labour Relations Act, it is not the
'functlon of an arbitration board nor is it within the
‘board's risdiction to impose upon the parties condi-
tions with respect to matters that have not been dealt
with by the parties or to alter the mandatory provi-
sions of "the collective agreement.

The fact. that an arbitration baard mlght not be in
favour of what is egpressed in a collective agreement
does not give the board authority to change what the -
parties have clearly expressed. While the function of
determining what the intention of the parties was from
the words used by them often creates difficult problems
for arbitration boards, if the partles have expressed
themselves in a collectlyé agreement in a clear and
unambiguous manner, effect myst be given to the intent
expressed. While the board mlght be of opinion that a
certain provision is oppressive to one of the gﬁrtles
it should be recognlzed that such a proyision might
.have been agreed to in order to gain an advantage else~
where. To relieve against an oppre851ve provision,
where the intention of the parties is clear and unam-
blguous, could create an unfair advantage‘for that
party since that party would have the bemefit of pro-
visions.obtained through collective bargalnlng and in
addition would not have to abide by those conditions
to which the party agreed to be bound in ‘order to
obtain the advantdgeous provisions. . . .142

0! Shea went on to suggest that a defect of form or
"technical 1rregular1ty" (the words from Sectlon 86) may be

*. cured only where authority for such a flndlng ;s found in

the hollectlve agreement.

©

We do not wish to infer. that a board of arbitration is
'never able to relieve against such defects. Where a

defect of form or technical irregularity has occurred,

a board of arbitration in interpreting the provisioas .

4
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of a specific collective agreement may determine that +
the ‘collective agreement is open to the interpretation

that the board is empowered to find, for example, that
since there had been substantial compliance by the

offending party or that an appropriate equitable adjust-.

ment could be made in favour of the party who would
otherwise be adversely affected, that in the exercise
of its 8iscretion the board should relieve against the
- defect. However, this authority must be found in the
collective agreement itself. 1In the instant case no

such power is found, but on the contrary, the unambigu-

. ous intention expressed by the parties precludes such
‘relief.143 :

~

-

d) Summary

3

Thus, it can be seen that both attempts to reélieve

agakgii the. rigours of mandatory clauses have been unsuc-

cessful. The attempt to use Section 86 and the‘attempt to

impose a penalty have not been successful. Arbitration
today remains encompassed by mandatory clauses which. ust
be followed meticulously to avoid dismissal of th griev-

-

ance on a preliminary objection.

vision lies in a legiglative enactment. a legislative

The best approach for relief from mandatory pro-

enactment similar to Section 86 would allow arbitrators to
relieve against meticulous Observance of mandatory provi-

‘sions; The endétment would have to be directed specific~
ally to.both arbitrators and the courts. Itiwbuld have to
encompass clauses and provisions of the grigvance proce-

;dures and arbitration procedures. The third and most
importaqt requirement of a legiélative enactment wo;ld be
its‘applicéﬁility to the types of clauses* that are,bausing

the greatest'problgms--specifically--time.Jimits and steps
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in the grievance and arbitration procedures. A provision
similar to the one suggested above is found in a very
limited number of collective agreements. Tt usually states
that no technical objection shall be used by either party
to invalidate the arbitration proceedings}..Arbitrators
faced with this clause usually find it sufflclent to relieve
‘against the prellmlnary objections of man tory~clauses.
WItF the state of the law in this area,. and the lack of
legislative enactment, the only solutlon‘may be an attempt
vby abour to negotiate such a clause into the collective
agreement. 1is, of conrse, would depend on the relative
bargaining positions of the two parties; but beyond this
obvious problem it would seem that the priority for such a
clause is far down the 1ist of negotiable items. 1In light

of this, it 1s suggested that the problem of mandatory

clauses will remain.

VII. Defences

A study of the‘mandatory—dlrectory problem would
not be complete w1thout reference to possible defences to
this preliminary'objection. The. application of these |
defences are limitegd in scope, but the foilowing Sub—~
sections will discuss the valid defences to mandatory

clauses. These defences w11\\hot\be con51dered in great

.

detall as they are not germane tb tne thesis, but are an

integral part of this prellmlnary objection.

a) Continuing Grievance A

aem - - ~

The most snccecafill anA mAamt: mmmean t .o
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is "continuing grievance."144 If the grievance is of a

continuing nature; for example, the wrong wage rate or the
issuance of a cheque in the allegedly wrong amount, the
mandatory provision will not apply if it relates to the

time limits within which the grievor must negtify the com-

pany of the grievance. The rationale of this defence is
that time limits become meaningless if tﬁe alleged griev-
ance reoccurs every hour, day or week. If the mandatory
provisions defeated the grievance in the first instance, the

grievor would have thé right to bring it agéin.
A

One of the most cited cases in this afea is reported
Y

~in headnote form only. The principle set out b& Hanrahan
. . . ' \
reads as follows: T : X \
A provision in a collective agreement that a giievance
must be presented within a specified time from\the
time when the grievance first arose, and the rule th:
such prov151ons must be strictly adhered to, can ot |
applied in the strictest sense to a contlnulng or\
repeated violation. In the latter cdase, a grlevanqe
is launched on time if it is launched within the pre-
scribed time from the last violation complained of.145

This principle has been recognized by Johnston,l‘}'6

8 49 .. 150 /151

Weatherhil;;i47 Palmer,14 Arrell,l . Curtis, Wellen

Lucas,152 and Reville.153

The one dilemma faclng an‘arbitrator whHen the
defence of "continuing grievance" is raised is whether or
not the particular situation under consideration falls
within the definition of "continuing grieﬁgnce." There
is no fifm definition of "continuing“grievaﬁee"‘or "con-
‘t4hqing.violation" to be found in the reperted cases, but

.,

4

o



Reville has attempted to put some parameters on the use of

the term.

Some principles emerge from a consideration of both
the Canadian and American awards above cited, which
appear to be as follows: (1) the grievance to be a
continuing one, must involve repetitive® breaches of
the collective agreement and not be simply a single
and isolated breach of the collective agreement.

The damage complained of must be of a recurring kind
and nature. Continuing grievances are usually (though
not always) repeated violations of the collective
agreements, involving the non-payment of money or
benefits to individual employees to the union, or
bonversely, the inflicting of damggﬁ on a recurring
basis on the company by employees ahd the union with-
holding .their services illegally.154 :

The critical point to note is that "continuing

rievance" as a defence-may be an’ever expandin categor
g . , ‘ . g9 gory

which will allow greater use of this defence as the situa-

tions dictate. As thefe is no clear definition, it is

~

“clear that the scope of this defence\may be broadened as

new situations confront arbitrators in thé*futgre.

b) Time Begins to Run
The use of this defence is restricted to a'very,few
mandatoryzclauseé., This defence isvbased onlfhe r?asoning
tﬁat a mandafory provision may not defeat a grievance if
there.is 3~35532§2; as to when the time limits set out in
the mandatory provision commenceé. The point ét which

time commences to run for purposes of a mandatory provision

I

varies dependihg on the type of Vviolation involved. . Affew

examples will illustrate that this defence relies onfthe :

particular facts of each,situation and its application is.
ggverely"limited. Weatherhill stated his view of this

\
\

%
]
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defence as follows:

In my view, the strict time limlts -expressed in the
agreément ought not to apply.in sitidations where the

. circumstances on which a grievance might be based are .
not known to the aggrleVed party In the instant case,.,‘
'when the officials of the union .were apprised of thf
situation, they appeartto have taken timely action.

Pahmer has also fénogn;zed thls ‘principle. f'\' .,

In interpreting such a clause, it has been held that & .

- the five days begin to run at-:the time ‘the alleged ' .
insufficient pay is given to employees: Re U.A.W., -
Local 222 and Houdaille-Hershey Ltd. (1955), 6 L.A.C. o
27 "(E. Ccross, C.C.J., chairman) ; or, more precisely,

at the time when the grlevors become or reasonably

should become aware of the facts giving rise to the
grlevance.;,Re United Packinghouse Workers, Local 302,

and Marven Ttd. (1963), 14 L.A.C. 250 (A. J- Cormier,
c.c.Jd., chairman). . s .

c) = Wages

3

One defence that has a spec1f1c baSlS in the coi- ®

lectlve agreement relates to c1a1ms for wages or other a

‘ .

monetary complaints. Some collective agreements provide
. specific provisions tq exempt these claims from the manda-

tory provisions, or at least extend the time limits.

Example 1

-.23.06 Any complaint other than Monetary not submitted
within ten (10) working days of the events which gave
rise to such complalnt shall not be considered as sub-
ject to° the grievance procedure or to arbitration.

. - Monetary complaints related to errors in wages will )

B not be subject to the grievance procedure or to .arbi- o .

tration. Monetary complaints related to. errors in

wages will not be subject to this ten (10) day limit.

Complaints and adjustments may be made at any time up

to ‘a maximum period of twelve (12) months from date

of error. 157 S v
»'Example~2

No grievance shall be considered where the circum-
stances giving rise to it occurred or originated more
than five full worklng days before the filing of the
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B 3
) ;

" grievance, save and except theiéﬁiev&ﬁbe with respect to a
the employee's amount of wages. in widch event this
period shall be extended to ten u¥l working days.158

B . B
K, .
‘ ’ Y 3

. This extension of the time“*1imit may afford no
. o & L - .
added protection, as*a Glaim fof?wages\may be a continuing
. . . N ' . -.’b \ ) -

grievance and thus not subject to the mandatory provision.
' s > > :

o

' i - . . l’ 1] ’ .l »
. It would afford protectidn in 4 siltuation in which the
. - : »
"monetary claim was Botla continuing one, and thus subject
to the rigours of ‘the mandatory provisions.

K

d) Agreement Ambiguous

If the provisﬁons of. the mandatory clause arg’ambig—

uous, and as aarésﬁlt'the~grievance is not brought within
the time limits;_ér the steps are not followed properly
due to this ambiguity[ the company or union cannpt rely on
mandatory provisions as a«prelimiﬁéryxobjgction.

This principle was applied by Reville: ) R
The.majority‘of\the board held that this provision was
ambiguous in that it was not clear whether the party
to, whom notice was given was obliged to appoint his
arbitrator within five days from the receipt of notice
or within five days from the expiry of the 48 hours
notice required to be given. ‘If the former period
‘governed the company was perhaps out of time, while
if the second period governed the‘company.was;clearly
within timé. ‘The board was therefore ‘unable to say

that there had been;defaulxmén following the proce- .
dure and the preliminary objection was dismissed.l59

A similar principle was applied by 0'Shea in a
situatiqh'in which he found 'the mandato:y‘prov§sidn "virtu-
ally'impossible of performance to'thevletter."_-The'releﬂ
vant part of the award is set out below, but it is sub-

mitted that O'Shea may?be relieving against élmandatory -
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L . Fa -
" provision in the same way that Weiler did ip 'Union Car- )
bidef;so »
. ‘ Iy
In light of the time that it takes to advise the par-
ties of the fact that the board has been constituted
and the time that it would take for the parties to
attempt to agree to a joint statement, the provision
for a joint statement to be submitted within three
days is virtually iq?ossible of performance to the

letter.

- In view of these problems, can it be reasonably said
‘that the parties intended that the provisions of ’
art. 11.03 be mandatory requiring strict compliance?
It may well be that the company, in retrospect, might
take the position that it was always its intentions

° that the three days be strictly complied with. How-
ever, can it reasonably be.said that the union, at
the time it entered into the collective a ement, -
likewise intended that the time provisions ‘were
imperative?161 T

e) Delay Caused by Other Party
If the failure to comply étrictly‘with the provi-

sions of the mandaﬁory clausé is caused by the objecting

e

pérty, the arbitrator may relieve against the mandatory
provisions. .Hanrahan, facing thié”bfaglem, stated:

The next point to be determined is whether in view of -
the provisions in this agreement can any excuse be
accepted for failure to bring this grievance within
the time specified . . . : '

The "break that occurred in the sequence required to N
carry'to'a“formgl lodging of a grievance, if neces- ' .
sary, we are convinced resulted through no fault of
his. = He accepted’ information given him by one in
managerial authority, that later-proved to be
incorrect . ... ' T ‘\\~<;\\\
LIt would seem quite repugnant to the general intenf\‘>\\\\
~of these seniority provisions, perhaps more clearly T
indicated in art. 18.02 that permits a lapse of three
months from the time the condition became known to
® the ‘employee (although included in this agreement to
deal with a grievance lodged at the first stage) if
. inm these circumstances, being stopped by fault of the
qompany:s representative, he could not now be heard.
For these reasons we find this matter arbitrable. . .
| _
i

162



Crispo has also recognized this principle.

Where one step in the grievance procedure” involved a
meeting between the parties, and where the party seek-
ing arbitration has done all in its power to arrange
such a meeting but without success, the other party
cannot rely on the omission of that step in the griev-
ance procedure in objecting to the jurisdiction of the
board of arbitration to hear the grievance.

The simple principles of natural justice dictate that there

must be relief in the above situations.

1

-+

f) Waiver and Estoppei

. ' | W;Xyef and estoppel may be defences to mandatory
provisions. M;ny arbitrators confuse the two terms as there
is a fine distinction between them. The use of these terms
in arbitrgtion constitutes a study in itself——thére being
different classifications,withiﬂ the terms waiver and

. estoppel. The legal effect of waiver and estoppel is basic-
ally the same. Wéi?er is the intentional feiinquishmén; of

a known - right while estoppel is the failure to assert a

known right.

<

If the objecting party ig guilty of either waiver

i,

or estoppel, the_arbitrator may relieve against the manda-

R A

tory provisions.

i
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CHAPTER FOUR

RES JUDICATA

v

'l. Introduction

Res judicata as a prellmlnary Ob]é%tloni has been
adopted from the courts.' It is another’ example of a tech-
‘nlcal objectlon that has begn adopted from the Jud1c1a1
sphere and applled to arbltratlon.‘ The pr1nc1ple is, that
‘1f 1n an arbltratlon award the question of the constructlon
of a particular document has been dec1ded .each party to .
the action is subeequently denled the right of re-

lltlgatlng the same questlon of constructlon of that

particular document.

,is'uith other preliminary objections, there have

been - ‘attempts to.expand the scope of res Judtcata as a
prellmlnary object on.A This chapter w1ll look at attempts--
some successful’ézj some unsuccessful--tobhave the scope of
res Judzcata broadened in labour arbltratlon to” apply to,
'such things as:--settlements durlng the grlevance procedure,
abandonment of a grlevance, 31m11ar grievances, previous |

‘dec151ons of arbltratlon boards, and dec181ons of labour'

1drelatlons boards.< The prellmlnary objection of res Judz-f

eata is one.of the most unsettled of all prelimlnary .

: objectlons.

4

II. Settlement During the Grlevance Procedure

Settlement‘Of a grlevance durlng the grlevance
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pracedure is merely a consensﬁal sétflepené‘and should not

i3

be taken as preventing any subsequent grievancé that is

taken to arbitration concerning the same issue or clause

* of the collective agreement. A o !

Because, K of the many factors that may influence the

settlement of a grievance during the grievance progedure,

~other than the.ﬁerits~of the disphte, the préper approach

is to treat a settlement during'the grieﬁance procedure

‘as not preven%ihg the matter from going to arbitration at

. a later date, unless the parties have specifically proﬁ.

v

vided in their settlement that it is binding'dn both par-

‘ties and is a bar to the matter going to arbitfagiqn: The

g clearest statement of this approach was made“by Little in

a case reported in headnote‘form:ohly;
The mere settlemeﬁ@gof a.grievance.dﬁring the griev-c
* ance procedure prior to arbitration does not by .
itself bind either partyLas_tO'the inte{Pretation of

the terms of the collective agreement involved .in such

a grievance. If the parties ifitend the settlement of
a grievance to be of the same category as an. arbi-

" trator's'decision, namély that it is to be final and
binding on the parties as long ‘as the wording of the
agreement is unchanged, .such intention must be clearly
expressed in the minutes of settlement.l K

Revillé:has also adbptéd the appfoéch ouglined by.Little;z
Reville .-found there was no séttlement in which the parties
agreed that the settlement of the_éarlier'grievancé‘Was

the interpretation to be placed on the clause in question.

He went on to consider the case on its merits.

Nl It is submitted that_fhe_ébo?e approach is the

only proper one having regard to the factdf5°tbat entéf

/
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into a ‘settlement during the grieyance'prooedure..‘There

would seem to‘be no cases to’the contrary.

IIi. Abandonment of the Grlevance

‘The question is whether the abandonment of a griev-
ance by‘either party prebents that issue from being raised
in any subsequent_arbitrationrnroceedings. This must pe'
’diatingudghed from the many ‘cases that deny'the‘grievor"
the right to bring a second grievanoe arising out of the
"same" inoident; For purp09es-oflthis‘etudy,'bringing a.
second grievance arising out of the "sameJ incident-is’ﬁﬁ
referred to as a "similar grievance" as distinguished from

- an "abandoned grievance“ and will be considered under the

heading Similar Grievance. The situation under considera--

tion in this section involves the abandonment of a griev-
ance arising out of "one" inCident barring-the same
griemance from being processed to arbitration arrsing out
of a "new" incident,-but.involving the sametqneetion.' Does
the abandonment of a grlevance arlslng out of one fact |
dituation bar that matter belng arbltrated subsequently in

new c1rcnmstances?

b
o

P

The flrst questlon to be determlned is whether the
grievance was abandoned. If it is not clear from the evi- .
dence that the'grievance was abandoned; the'arbitrator"

}must find that there was an 1ntent10n to abandon the
, grlevance. This- may be 1nfTuenced by the prov131ons of: 4

bthe collectlve agreement as some agreements 1nc1ude a



vsandtion cla_use,3 that "deems" the grievahce,to be aban-

doned if certain conditions are not complied with. - In

'Qmost éases the question of whether there was an intention
to abandon will depend on the timéydelayfih bringéng the

. . » . ) . y N 3 .
grievance, if it 1is not subject to any mandatory provisions.

The arbitrator should be.relucﬁant to find:that a

grievance has beenn abandoned unless the delay is aexcessive.

" Each casé will stand or fall on-its own particulaz set of +°
facts{ It is for the’érbitratbr to impute to one party

or the other, the_intentioﬁ to ébandon the griéé%nce and-
y . ‘ ) { - ' o
this should not be done without the clearest possible

evidence of .such an intention.

Clark,.in an award concerning the preliminary
pbjection of abandonment, gave a liberal interpsétation to

: o ?
.abandonment. of the grievance.

As to the matter of abandonment of the*%rievance
by the Union, I believe this issue is clouded’ by the
‘unnecessary and unwarranted delay by the Union in
bringing this matter -to a head. An examination of-the
exhibits filed shows that from July until December no '
steps were taken to dispose of the grievance, and, A%
while it may have been partially due to the fact that
the Union's original nominee to the Board was unavail-
able, the delay of almost a year must have caused the
grievor much anxiety and uncertainty as to his future,

~\ which could readily have been remedied by closer '
"\ attention to the procedure provided by the Agreement.
he fact that an arbitrator was named in July is, how-
ever, :probably sufficient compliance with the. provi-
sions of the Agreement:to\conclude that there was no
intention to abandon and in the absence of a plain
intention.to so abandon, I find that such grievance
had not been abandoned.4 | . B

<

- Once the grievance is found to have been abandoned,’
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a

" the question whether the issue is res judicata is open to
speculation. Although many cases speak of abandonmeht of

a grievance,_it is in the context of bringing the same
grievance a second time, arising out of the "same" incident

rather than a subsequent incident.

[}

- The most common fact situation which gives rise
to this type of preliminary objection involves a union on
different'occesions bringing a g:ievanee fpr:violation'of
a clause.in the eollective agreement, but never-precessing

any of thege grievances to arbitration.

Robinson, in Falconbﬁidge Nickel Mines5 foundvthat
an abandaned issue was res judicata. The seme grievance
had been’bréught forth on differenﬁ ccce~ions resulting
from different ihcidents, but none had beer processed»to
arbitragion. ‘ 5 . | |

It appeared that many grievances of this nature had-
been filed and in every case the company had maintained
‘that there was only one article of the agreement which
applied, namely art. 10.16, and that it had complied
with this Article. It further appeared that in none of
these cases had the union proceeded to arbitration and
consequently the company considered that the union had
¢»  abandoned the grievances as art. 7:12 requires the .
‘ ‘party desiring to take advantage of the grievance pro-.
- cedure to take the required steps within the time
limits laid down 'or the matter shall be deemed to ‘have '

been abandoned.

It is.my opinion that the Ciaschi grievance covered the
same ground as previous grievances which had in fact
been abandoned, that the union was at a loss as to how
to successfully arbitrate such complaints due to the
wording of art. 10.16, that in consequence the union
endeavoured through collective bargaining to have the
company change the wording of art. 10.16 but failed

to do so and that the processing of the Ciaschi griev-
ance, once it was filed, had a sort of nuisance value
whlch was used by the union to apply pressure upon.
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the company in the hope that it would agree to change
the wording of art. 10.16 or perhaps agree to an
amended application of it. Consequently I consider
that the company was justified in taking the position
it did at Stage 3.0f the Ciaschi grievance particularly
when the union failed to go to. arbitration in respect
to any one of the many grievances filed previously with
respect to the same. subject matter, that,Kis temporary’
promotions.®

Robinson in his closing lines is saying that the abandonment

of thé‘griétancé at~the grievancevstage is res judicata a

subsequent grievance, 1f it remains in the grlevance ‘ age,
Ja

but he makes no comment with regard to an abandonment/ during ..

Y

arbitration.

The proper approach‘to the prelihinary objection of
res judicata under this heading is the~same as that involv-

ing grievances which are settled during the grievance

Whether the grievance is abandoned at thé grievance
procedure)stage or the arbitratibn'btage there may be fac—
tors entering into the decision to abandon that are not
related to the merlts. The mere abandonment of a ‘grievance
should not decide the issueg.betwean the parties for pur-
poses of ‘any subsequent arbitration on the same issue. N
Administration of a collective agreement must be based on

positive decisions and not mere abandonments. There is no

relationship between the abandonment of a grievance and a

" decision on the merits of the complaint. Unless-thete is

some p081t1ve ev1dence that the abandonment of a grlevance

was to be red judzcata the issue between the parties, the
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‘door to process that grievance to arbitration arising out

of a subsequent incident should be open.

IV. Similar Grievance

-

Unllke the cases con51dered under the Abandonment

of the Grlevance, these cases con81der the 51tuatlons in

which a second grievance is brought arising out of the same
1nc;dent as the first grlevance. In most cases it is an
attempt to bring the grie?ance to the arbitration stage
ubecause the first one has been defeated, usually on some
technicality. These cases .are not, in the true sense of

the word, res Judicata 51tuat10ns, but some arbltrators

refer to them as such.

Y

Fuller commenting on this problem stated:
It would nulllfy the purpose of the whole grlevance
pProcedure to say that any grievance which was pro-
cessed through the four steps of grleVance procedure

and then not submitted to arbitration, in accordance S
with Section 21, could thereupon be resubmitted and [

~again processed.”’ . L
Hanrahan,8 when confronted with this problem, held
that the second grievance was essentlally 1dent1ca1 to the

first and thus was not subject to arbitration.

McAndrew9 denled the arbitrability of a second
gnlevance whlch was - 1dent1cal to the first, save 'for mlnor.
dlfferences in wordlng; on the basis that the grievance in
. the first instance was abandoned and dﬁlon could not brlng.

a second grlevance arising out of the same 1ssue.
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The most quoted award in this area was written by
. -

Reville. R
The authorities are legion that a board of arbitration
has no jurisdiction to consider or, alternatively,
that the grievor and his or her union representatlves
are barred and estopped from processlng a grievance

. which, is ‘identical to a former grievance filed by the
grievor and either withdrawnh, abandoned or settled,-

- or determined by a board of. arbitration. . .Some of

" these cases proceed on the basis of estoppel and
others on the principle of res judicdta, but regardless
of the approach taken, the authorities are overwhelming
that a board of arbitration has no jurisdiction to
entertain such a second grievance (see Re United Flec-
trical Workers, Local 5§25, and Ferranti-Packard Elec-
triec Ltd. (1962), 12 L.A. C 216, and Re United Steel-
workers, Local 2251, and Algoma Steel Corp. Ltd. (1964)
14 L.A.C. 315). There is‘also substantial authority
to support the proposition that an arbitration board
has no jurisdiction. to determine a grievance which,
though not identical in wording and form to a former
grievance lodged by the same grievor, -is identical<in
substance (see U.A.W., Local 456, and Mueller, Ltd.
(1961), 12 L.A.C.'l3l (noted only), and Re U.A.W. ..
Local 1285, and .American Motors (Canadag) Ltdl(l964), ] .
14 L.A.C. 422). In the former award, the arbitrator . .
had this to say (page 15 of award) '

This grlevance is filed as exhlblt 2. Though the
wording is different in the two grlevances, they:
are essentlally the same. . _

« E

'(and at pp. l7q8 of the award): . SO,

The grlevance procedure is de51gned to. prov1de
members of the bargaining unit and the union with N
a method of orderly processing their respective N
‘grievances. In order to avoid the expense s ;
inherent in the arbitration process. the procedure.
prov1des for bona fide efforts to be made by both
the grievor and managemént to settle the dispute.
at various stages and at various|levels. "It fol-.
lows, therefore, that if the gri vor and or the
union actually or impliedly accept the dec131on
, of management they should not be |allowed to have
second thoughts on the matter and re-process
essentially the same grievance at a later date.
1f this were to be allowed, management would never
know whether, in fact, its decision had accepted
by the 1nd1vidual grieVor or the union represent-
ing him, and/ management could be plagued and
'\‘ harassed in what would be a plain abuse of the
~\gr1evance procedure.l0 _

s |



It is submltged ‘that the above quote’ refers o(;y to thOSe

[

situations in which the second grieVance arlses out of the

same incxdent and not a subsegnent one. The principle is
]
establlshed, no matter what the ratlonale, that a second

grlevance arlslng out of the same incident will not be-
Y

‘entertained by a board of arbltratlon. The reason for the '

original grijevance not proceedlng is irrelevant. The

.

original grievance may have been abandoned or withdrawﬁ.
The original grievance may not-have been settled or deter7

mlned to the satlsfactlon of the orlglnatlng party. The
-

grlevance may. ‘have been defeated,on a prellmlnary<objec4

tion. All these factors are“%rrelevant. The boardsaw1ll

)’dr

Iook at the second grievance; fand if it is identical or

'similar to the first'grievance,,and’arising out of the

seye incident; the board will not consider it. The one

exgeption to this may be a.continuing grievance, but :in
that case it is technically not arising out of the same

issue.ll I | S ’ _

-~

V. Previous Dec151on - - ' .-
) The closest analogy’ of res Judicata in the courts ‘

to arbitration is on»the questlon of prev1ous dec1saons.

If there 1s a prev1ous arbltratlon decision on an issue

between two partles and the same issue comes up 1n a sub-

‘71-,\

sequent arbltratlon hearing, is that board bound by the‘

previous dec151on on that issue? There is no- answer.' In.

splte of the numérous cases® in this area, as well as an ;;

12

" article on the problem by‘Weatherhill reported in the' .

Q ‘ . N v . : .
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Labaui'Aibitrqtébn eabaBp.tHére'is no cbnsensus of opinion
. S o 9 o R .

.~ ds to the .approach to be taken. ‘There, is even a division

as to the basic-terms td<bq applieq to this problem.’  There

isﬁstill a question whetheﬂ°the term'éppiied,fb the binding
effe¢t of pre ious deéisions shoulq'be'reaijudicafa’or

8. Weatherhill submits in this article that

8‘tzar'€:‘ d_ne'ci

. . . the-doctrine of stare decisis has no application
in labour arbitration cases. First, there has been
no legislative direction that it should apply. This
is fitting, for arbitration in labour cases fills an
'administrative' as well as a 'judicial' role. The
legislature has supported the application of stare o
¢ dec¢isis in superior courts: although. the express '
'~ provision that the rule apply has been replaced, it
" appears_ from the wording of the Judicature Act that

Courts nust follow the rule.

. * If a jhdge deems a decision previously given to.
N be wrong and of sufficient importance to be con-
- sidered in a higher court, he may refer the case
before him to the Court of Appeal (Judicature
Act, R.S.0. 1950, c. 190, s.32(1).) )
The same result is not to be implied from the use of
the word 'binding' in 8.32(4) of the Labour Relations
- Act, for decisions of arbitrators are there 'said to e
., 'be binding, not on future arbitrators, but upon the. - '
»~parties only.. =« : .
"y . Y Lad .
° “Secondly, in-the:giggﬁof sorie ‘arbitrators, arbitra-
tion involves not merely the determination 6f rights
Y with respect to some incident in the past, but also
the taking into account of the future relationsﬁip i
- .between the part%gg(' In so far, then, as arbitration
is an administrative and not simply a judicial pro- -
.cess, stare décisis should not apply:® Thibault v . LT
C.L.R.B. (1957), 7 D.L.R. (2d) 526. The purpose of .
- 'this award is not the establishment of'general legad o
principles, but rather the achievement: of an appro-
‘priate solution to.an_immediate practical problem
between the parties. - ' . - ‘
There is also an editorial note on this problem.
P ' ' e 5 i
(Editors’s Note: The problem of the binding effect .
of earlier awards is.constantly arising and in addi-.;
tion to the case cited in the instant award, refer-... . _.
ence may be made to a recent award of ‘a board. headed
; n , ) ' "B : S S
. ) Lo A Sy
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by Professor Bora Laskin in-Re Int'l Electrical Workers
& Canadian .General Electric, (1959)., 9 Lab. Arb. Cas.
342, which-came to the opposite conclusion. It is
submitted that the situation is perhaps made more dif-
ficult by the use of inaccurate terminology. Whereas
the term ai‘;e decigis is properly applied to earlier
awards on dgmilar points 'between different parties it
‘would seem that an award between the same parties under
the same or an earlier agreement should be considered
‘rather as res judicata. than gtare decisis. Where
labour arbitrations are derided by boards appointed
.ad hoc_it does not seem reasonable to apply the doc-
‘trine of “stare decisis as properly understaod. How-

er, it would seem reasonable to hold that where a

oard has jecided a particular issue between two par-

icular panti®s under an agreeient, when the same
issue comeg again for arhitration between the same two
parties under an unchanged agreement the matter should
be treated as.res judicata unless, as stated in this
award, the board considers that the earlier award is
totally unacceptable and clearly wrong.

In spite of these‘préndgncements on the terminology, edi-
torsls and arbitrators16 continue éo use the term stare
decisié. There is no basis for the application of stare‘
decisis to afpitration awards, and it'must be assumed that
the u$é76f that term is merely a lack of understanding of

‘the concept.

: (iy,wOne'View,

Oné series of cases supports th: view that a board

\ . .
of arbitratiqh is bound by the decision of a previous

a;bitrgtidn board between the same parties on the ‘same or
similaf_issue”without,referénce to the merits of the pre-
vious decision. Miller supporﬁéd,this principle on the
ﬁplloqing reasoning: ot ‘ |

Since that award was made, the Collective Agreement
has been renewed without change in the ¢lause in
L/;/gggStiOn. Under those ‘circumstances the Board are
of the opinion that the interpretation placed on
the clduse by the Anderson Board should be followed.

"‘iL %

L
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Had the Company been dissatisfied with it they should
not have entered into .a new Agreement with the -clause
in the same form.

_ e

Cowan applied this principle stating:
It must not be assumed that this Board adopts the -
reasoning in the Starr case or would reach the same \
conclusion as in the Starr case; but the fact is that
there is an Award of a Board of Arbitration on prac-
tically.the same set of facts and circumstances, and
this was a final and binding Award on both parties.
Under these circumstances, this Board does not make
any comment on the merits of the grievances but leaves
the matter to be dealt w1th\;g accordance with the
. Award ofi the prev1ous ‘Board. ‘

Lane adopted this approach after exper1enc1ng prob-

-,

lemg when, in an earller case, he d1d not adopt the deci-
sion of the previous board. One bad experience was enough.

However, I am faced here with a decision which has
been made under this contract which finds differently
from what I would find. The decision was a decision
made by an arbitrator on grievance 1627, apparently
unreported. There the learned arbitrator held that
the-defence of past practice was a valid one. To
gquote him, he says: = 'It appears that historically
watchmen and firemen have been paid as stated in the

- disposition of the grievance by management and it
has never been the practice to do otherwise.' On
this basis he dismisses the grievance, and this case
is Brought forward as a defence to me.

The whole matter came before me in Re U.A.W. &
Chrysler Corp. (1954), 5 Lab. Arb. Cas. 1668. At
that time, I disagreed with a decision by a former
arbitrator and substituted my own ruling in (the case
I heard for his decision. It created a most unfor-
tunate 31tuat10n under the terms of that contract as
it created considerable confusion in the application
of the terms of that contract. As a result of that
case, I made soie considerable investigation into
the law on the subject, and I came to the conclusion
that, irrespective of what an arbitrator may think
that the proper ruling may be on the merits of an
individual case as between the same parties during
the term of the same agreement, he is bound to fol-
low even a wrong decision of a former arbitrator.:!? -
(Empahsis added) .o

~
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»
Even though he con51dered the earlier decision clearly /

o

wrong, Lane felt he must follow 1t to avoid confusion and
@
discredit the arbitration procedures. o ‘ e

c

Robinson, following the decision of a previous

' board, relied on the provisions of the collective agree-

ment as tq the binding effect of‘the arbitration award.
This is similar to those found in presentfday labour Actsgzo
The question of whether this type of clause makes these
awards res judicata subsequent arbitration boards was con-

sidered by Weatherhill in his article.21 As suggested by

hls article there is no reason for this type of clause

maklng a decision res Judzcata.

C Arthurs22 also followed a previous boards decision
without dec1d1ng what his decision would have. been 1f the

point had come before him for the flrst time.

Reuille adopted\t;IE\aggzgach and set out the

pr1nc1ples of reg Judzcata that must be met in order to be
bound by a previous award. It 1sbonewof the few‘cases in -

ks £ .
thls area where the pr1nc1p1es are enunc1ated.

The principle of the doctrine of res Judzcata is that
a right, question or fact distinctly put in issue and
directly determined by a Court of competent jurlsdlc-
tion, as a ground’ of recovery, cannot be disputed in-

a subsequent suit between the same partles or their
privies; and even if - the second suit is for a dif- |
ferent cause of action, the right, question or fact,
once so determined, must, as between the same parties
"or their privies, be taken as conclusively estab-
lished, so long as the judgment in the first suit
remains unmodified. It has been held that to be a
conclusive bar to the second action, the first action:
must meet three conflitions. 1. It must have'been. o

-

=
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between the same parties or their privies. -The term
'parties’' includes not only those named on the record,
but also those who had an opportunity to attend the
proceedings. 2. The matter in dispute must be identi~-
cal in both proceedings, though it is not necessary
that it should be the only point in issue in either,
nor that the cause of action should be the same.

3. There is an estoppel on the determination of a
right which must, it would seem, have been brought

for the same object.23 : .

Palmer has also adopted this approaqh,in a case
reported in headnote form only.

. A grievance was brought by the union claiming the com-
pany had failed to give overtime work to an employee
in the department where it occurred, contrary to pro-
visions in the collective agreement. The union also
supported its contention with reference to a previous

~arbitration board decision dealing with similar facts.
The previous case covered the same points as the
present arbitration, .and the majority of the present

- board (applying the doctrine of res Jjudicata), held,
.the interpretation placed by the previous board on
the articles in question was absolutely binding on the
parties during the existence of the present labour
relations legislation and also, to hold otherwise
'would foster an unhealthy re-litigation of arbitra-
tion awards under the same collective “agreement.’’

This is‘one approach to the problgm of res jﬁdi-
cata. It is the wrong approach. It supports themviéw
that a wrong‘decisionUShoﬁld be ﬁollowéd even though it
may- be éérpetuating a wrong principlerny wrong interpre-
tatioh. Even the courts will‘lobk at tﬁevmeriﬁs of the |
previous case and disfinguish.o# in‘some cases ove:rule it.
‘The purpose of resljudiéata is to avoid¢re-litigating
issues @etween the same parties, but it;should not be used

to foster wrong decisions.

(ii) Second View

The second approach that is equaily_unacCeptéble

<
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»sﬁggests that previous decisions have no blndlng effect--no.
resg Judzcata pr1nc1ple in labour arbitration. Th;s approach .
‘surely will create unlimited re-litigating between the
parties-since ah arbitration board will never face a bind-
.ing'decision. Lane, 'in adopting this approach, lied on

the theory that arbltratlon awards seldom involved the same

—
1

parties as one employee could notwbe bound_by a dec;51on
regarding another employee. '

It seemed to me then that the only persons concerned
in any decision are the persons directly involved as
parties and that any questlon of flnallty would be
" only between them, somewhat in the nature of what law-
yers might term to: be estoppel and might in Court be
termed to be a plea of res adgudzcata. My feeling,
then, was that any grievance was in effect a proceed-
ing by a named individual against the Company, -and - .
insofar as the named individual was concerned and .
the Company the decision of any arbitrator was final, - . g
but that where there was another nd1v1dua1 concerned o 'j
in another proceeding that other individual was not L e ‘
-in any sense prejudiced by the decision which had, .
beery given in the former proceeding, basically because
the individual involved in the second proceeding had:
not been a party to the proceedlng on éhg/flrst ‘occa-
'sion. It 1s true that this reasoning was somewhat
compllcated by the fact that the Union is involved
in any proceeding and that the Union is a party with
the Company to the Agreement, but at the same time
the Union merely is representatlve of the workers as
individuals and, therefore, in my thlnklng at that
time could hardly have been considered as the basic
_party o the proceeding which would brlng into effect
the doctrlne above referred to. .

IS

‘Laskin also suggested this approach When he stated:

‘This board cannot and would not argue against the
de31rab111ty of uniformity in decision.  This, how-
ever, is impossible with ad hoe boards of co-grdinate
Jurlsdlctlon, unless we adapt to this field Sgold
maxim of equity that 'prior in time is prior in right."
Yet it strains belief to allege that the first look
at a problem is necessarily the correct look. Of
course, if the desirable policy is that it is better
that a matter be finally settled than that it be set=.
tled right, one need have no qualms on whether the

r
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- first decision can stand critical examination. Good
- arguments can be made for adoption of such a policy,
‘but in the absence of agreement by the parties to that
end, the choice.is left to the board called upon to
"take.the second look. ' There is no hierarchy of .
tribunals in labour arbitration, no ultimate appellate
' board whose decisions are binding on boards of first
instance. Application of a principle of stare
.decisis is . thus excluded save by self-denial of its ,
1ndependence of judgment by a second arbitration board
faced with a decision on the point before it made by
a precedlng board. . . . :

Better it is to face squarely the 1ssue whether one
"believes in uniformity for its' own sake (coupled
with the ingenuous suggestlon that error can be cor—
rected at the bargaining table in. the next round of
negotiations) or whether one would act with the same
freedom and independence as did the‘'earlier board,
subject only (as it was subject) to argument and per-
-suasion based on citation of alleged authorities
which now include’ (for the second board) a decision .

on the very point in question. This board ‘has no ‘26'

hesitétipn-ineadopting the second statedvalterngtlﬁe.
Thi second lineladbpts the other extreme and sﬁggeets;‘
that ere are no bindingudecisions.. It‘islsuggested thet
the above two approaches shouid be.rejected ahd,a middle ;'

approach should be adopted which avoids coﬁtiﬁuous

A}

e

reelitigating, but dlso insures that previous wrong deci-

sions will not be promoted. o

(iii) Better.View'

The basic approach of the thirdiset'of awards .is’
thatlthe'previdus decision on a similar issuepbétween{the
same partles is binding, unless it is wrong.' This4is~a
51mple but effectlve approach of malntalnlng a proper per-
spectlve when fac1ng.an objectlon ef res Judzcata.'«p e

Raynerfiﬁ a recent aWard_wpichmeonsidered this

problem set out the folldwing eraﬁple: n

136
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Although a board of arbitration is not, in my opinion,
bound by an award of ‘an earlier board dealing with

" the same provisions of the collective agreement, ‘the

" second board should only diverge from the results
reached by the first board if they -are clearly con-
vinced that the first- board was in error in reachlng
its. conclusion.27 :

\y

. Twelve years earlier Anderson stated the

pr1nc1ple thuS°

It appears to this board that once an 1nterpretat10n
has been given by a board of arbitration and later a
grievance comes before another board of arbltratlon,
the facts being the same and the wording remaining the
'same as that. before the earlier board, the later

board should not upset a ruling of the earlier board
unless it was definitely of the view that the deci-
sion of the first board was clearly wrong, and not

' merely that the second board, if it has the matter
before it for the flrst time, would have come tora
‘different conc1u51on : o

'LaSkin,zs Fuller,30 and R’oa'ch3l have.also adopted

‘this approach. ThlS approach allows™ the- merlts of each
case to be con51dered--the prev1ous award and the present
51tuation. “This approach also 1nvolves the questlon of
onus. It would seem that 51nce'the arbitration board
should follow the'preﬁious award,unless'it is wrong, there
is an onﬁs to show that'this»prepiOus'award'was}wrongr
:That onus should fall upon the party- who contests the g
valldlty of the prev1ous award.32_ Under. thls approach it
becomes a questlon of" the extent to whlch the earller

/
1hward-persuades the arbltratlon-board, 51nce;1tpls open

" to that'board.not‘tO'agree with the previous'decision,if‘

they consider it a wrong decision.
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Vii ‘Labour Relatlons Board Dec1sions
The questlon of dec151ons of a Labour Relatlons
Board being res judicata an arbitratigQn board is one that
is open to speculatlon. This question may arise on a
number of 1ssue!'that are determlned by a Labour Relations
Board, but there are few cases .in this area. It is "

accepted that there is a close relationship between Labour

- Relatlons Boards and arbltratlon boards. Although they

may be governed under - the samevlegislatiOn; there‘isrno
legislative enactment concerning the question off res
judicata between the two bodies.,m

9

As in the case of previous decisions,33 the deci-

sion of a Labour Relations Board should be followed unless

it can be shown that the decision is wrong. An arbitrator

should not acceét the fact that a Labour Relations Board

has held that a collective agreemeht exists between two

, parties~as‘binding upon it. The parties to the arbitra- -

tion should be”given an opportunitY‘to adduce evidence on

this issue to determlne 1f the Board s dec151on was cor-

‘rect. The privative claugg ln the Labour Acts does not

alter this approach;34‘ Tovapproach the Board's dec151on

as binding can_only lead to the,fostering of incorrect S ) e

-_decisions in certain situations. The onus'of proving that

the Labour Relatlons Board s dec151on should not be fol—

_ lowed falls on the party suggestt‘g such. ';'

Y

,.Little acceptedathe'certificatiOn‘order of the - 'j.ﬁf;



A e
, 139
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Ontario Labour Relations Board”}but went on to conclude

. . N - ° {f ) X .
that ce;ﬁain words\within‘the.order ware ambiguous,

The Board must accordingly .conclude that the words

'all office employees' in art. 1.1 are ambiguous and

it must determine, from the words and actions of the .
parties themselves, the meaning of these words.

\
In ‘our view, the parties have continuously and
"# repeatedly by their words and actions since prior to
. certification until now made it abundantly. clear that
- the term 'all office employees' does not include the
*  female night cleaning staff. This is apparent to us
for the following reasons. S '

Weatherhill adopted the decision of the Ontario

)Labour Relations Board to the effect that on a given date
a union had relinquished its jurisdiction and went out of
existence. He stated: ' o

~ 1

" The parties to the proceedings before this board . .
agreed that the findings maie by the Ontario Labour ' .
Relations Board should be a cepted as constituting
the facts on which this matter should be det?rf’ )
mined. . . . . . ' | ’

'

It was the Jﬁnding of the Ontario Labour Relations
Board, uncontested in-the proceedings before us,
that -that Mdnion did not exist at any time material .
to this gfievance. We have no alternative but to _ .
conclude/that this nonﬁentity had no status to file Co
. the grigvance before uq}nor to proceed tc aihitra- .

tion. [ : .

'. It is.to be noted that the parties agreed to adopt thé ‘
decision of the Board and that it is open tdlthezparEies

to:contest the validity of such a decision at the arbi-
tration préceedings. "

]

There are two awards relating.tO«Ehe acceptance of. 

a Labouf Relations Board decision that a collective agree-.

. L . ¢ . “ ' ] i - o B

ment  is in existence between two- parties. “Hanrahan . Ty
7 . . .



140

concurred with the ruling of the Labour Relations Board
after considering its decision on the‘merits‘.'37 Pugh, in
an Alberta award, held that the ruling of the Board of
Industrial Relations was binding, without reference to the
merits of the Board's decision.
‘Throughout all of these proceedihgs, this board has
held to the view that it is bound by and must give
effect to the decision of the Board of Industrial
®  Relations made pursuant to its statutory authority.
This board, therefore, considers it to be settled

that the employer is bound by the collective agree-
“ment and in particular by art. II-A thereof already

quoted.38 “
It is/submitteq that this is notva‘propef apprdééh, and
is not supported by authority. It would be a different

situation if the arbitration board had conéidered the rul-

ing of the Board of Industrial Relations and agreed with

VII. Summary

‘The docﬁripe of res judicata is a necessary part of
arbitraﬁion proéeeding to establish some degiee of'finality
in afbitration-éwards. vThe problemn, aé illustrated above),
is in Ebe applicatiOn of res judicata to the‘varioﬁs situa-
tion confronting.arbitrators. As'with.the other areas of -
preliminary objectioné diécussed in this work, the best
SuggestiOn for,feform'and gniférmity lies in a,legislativg
enactment. It is-becoming mofe and more evident that tﬁé
.provisiqns of the va;ious-Labour Acts relating_tobarbitra4
' tion are not a sufficient éqde within{themsglyes. . The

. e % . .
grievance procedures 18 thecarea in which most of these

< ) ‘
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problems of application arise,Abut the Labour. Acts are
silent“in the area of grievance procedure. The ansﬁer can
be stateé simply, but its drafting and implementafion are
an ihpossible task--a complete cede of arbitration withinv : S
the Labour Acts plus rules of practlce and’ procedure relat- h
.1ng to collectlve agreement grievance procedures. It is ‘t)
unlikely tpat the legisIatures”will ever move into the

above ‘noted area, and thus the application of res judiceta'

to arbitration and grievance procedures will contlnue Lo

develop from award to award until some dlrectlon emerges

dominant through acceptance by a.ndmber of arbitrators.
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CONCLUSION

,
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This the51s'has concerned itself'with the develop-
ment of the major areas of_preliminary objections.

: Therxe
are other areas of preliﬁinary objections, but these are

%
rarely used and usually unsuccessful

. These preliminary
objectlons have been developed and reflned durlng twenty
years of labour a:bltratlon. Prellmlnary objectlons have
stood the test of time and have emerged as a dynamlc
feature of labour arbltratlon.

It is condeivable that at
the time of readlng thlS thesis many of the positions put
¢ ,

forth 1n this paper may have‘changed}as a result of recent
\deeisions. It'can/on}y be heped that this thesis w1il

| offer some guldanEe tg those who wish to tredd on the
murky waters of labour arbltratlon.

Whether layman or R
lawyer it is the people 1nvolved in - labour arbltratlon

~

d

that will assist this part of collective agreement admlnls-
jtratlon to remain ‘a v1albe\a1ternat1ve.

i
|
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\
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