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“Crown copyright comes from and is justified by a particular ,
non-democratic conception of government.” -- David Vaver —

Kim Kemmer



https://web.archive.org/web/20100527140536/http://www.lexum.umontreal.ca/conf/dac/en/vaver/vaver.html

Crown copyright barriers for PSE & its libraries

e Unreasonable delays for clearances to use government works (e.g., using
excerpts in published articles, digitization projects).

e Confusion and/or denials related to making copies of print materials for
library use (e.g., various reports, royal commission documents, etc.).

e Confusion and/or denials about web harvesting government content (that

later disappears, especially in the case of Harper Government DRAP).
o DRAP (deficit reduction action plan) necessitated creation of CGl DPN (Canadian
Government Information Digital Preservation Network)
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CROWN COPYRIGHT—REQUEST FOR REVIEW BY GOVERNMENT

Mr. Ian Waddell (Vancouver-Kingsway): Madam Speaker,
my supplementary question is for the Prime Minister and it
refers to government policy for distributing documents. In the
United States every document is public property and can be
distributed. In Canada we have Crown copyright, which is
quite proper. Documents come out in this form and are very
rarely distributed in this way. In the United Kingdom there is
a sort of a middle road where there is Crown copyright but
through a government circular some documents are made

available 1o be Eub]ished like this.

I hesitate to use the words, but in the interests of “participa-
tory democracy™, which some people may still believe in, is the
Prime Minister prepared to commit the government at least to
reviewing the nature of publishing documents and government
reports so that they can get out to the people who can read, in
this case about the workings of the oil monopoly in Canada?
They would become better informed citizens and would be

able to deal with these Erublcms.

Hon. J.-J. Blais (Minister of Supply and Services): Madam
Speaker, 1 want to advise the hon. gentleman that the policy
he has described is exactly that which I follow. I enter into
negotiations on a regular basis, a bonz fide basis, and I do
grant the copyright at any time there is justification. The
purpose of the policy that I follow is to make available to as
many Canadians as possible the information they ought to
have. In effect that is why the report is available both in
summary and in complete form. As for negotiations, anyone
who wants to deal with me in good faith, Madam Speaker, can
rest assured that 1 will deal with him in good faith.

- 1984 white paper recommended
that guidelines be created to prevent
unduly restrictions to public access to
government works

- 1985 report of the Sub-Committee
of the House of Commons Standing
Committee on Communications and
Culture on the Revision of Copyright
recommended that, “Crown copyright
be abolished for some categories of
materials and that the scope be
greatly restricted for other
categories.”

See Judge, Elizabeth F. “Crown Copyright and
Copyright Reform in Canada,” 2005.

service will be extended to the suburbs of Calgary when
mannower becomes availahle either hv the liftine of can-

Routine Proceedings

I would particularly like to pay tribute to the hon.
member for Outremont for his work in chairing the
subcommittee that drafted this report.

[Editor's Note: See today's Votes and Proceedings. ]
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COPYRIGHT ACT
MEASURE TO AMEND

Hon. Bob Kaplan (York Centre) moved for leave to
introduce Bill C-442, an act to amend the Copyright Act.

Madam Deputy Speaker: Pursuant to Standing Order
68(2), the motion is deemed adopted.

Mr. Kaplan: Madam Speaker, under the Canadian
Copyright Act, which follows a British precedent several
hundred years old, the copyright of documents which are
issued by the government including statutes, for exam-
ple, are the private property of the Crown. Anyone who
copies them theoretically and legally is responsible to

pay a royalty for them.

This is inconsistent with the practice in most other
countries and the purpose of this proposed law is to
abolish the Crown copyright and make public documents

public property.

Madam Deputy Speaker: Mr. Kaplan moves that the
bill be now read the first time and printed.

Purspant to Standing Order 69(1), the motion is
deemed adopted.

Bill read the first time and printed.




My (select) requests for information about OGL
and/or Crown copyright from federal government
agencies and departments:

June 2011, Crown Copyright Licensing:
- provided email confirmation that TBS (non-commercial) terms of
use applied across formats.

January 2015 - current, Open Government Canada (TBS):
- Open Government Licence (OGL) only applies to publications on
open.canada.ca (269 as of Dec 2017)

November 30, 2016, Canadian Heritage and Innovation, Science, and
Economic Development Canada:
- encourage public input, confirmed briefing file for Crown copyright
exists


http://open.canada.ca/data/en/dataset?portal_type=info&q=

e-petition on Crown copyright

Canadians have a right to use and re-use works produced by their government.
Unfortunately, because of our outdated system of Crown copyright, such uses are
unduly restricted.

Whereas

- access to government information and the ability to distribute and encourage its re-use is of
fundamental importance to a democratic society, as noted in the Reproduction of Federal Law Order,
SI/97-5 http://laws.justice.gc.ca/eng/requlations/SI-97-5/Full Text.html)

- the Government of Canada is committed to open government principles (http://open.canada.ca/)

- the Government of Canada believes that (commercial) exploitation of IP contributes to economic
growth and job creation, and that such exploitation is best achieved outside of government (as noted
in TBS Policy http://www.ic.gc.ca/eic/site/068.nsf/eng/00005.html)

- academic library projects to preserve and provide access to government works have been delayed or
prevented due to confusion over Crown copyright (e.g., Canadian government publications restricted
in HathiTrust, hundreds of hours spent to obtain permissions, etc.)



http://laws.justice.gc.ca/eng/regulations/SI-97-5/FullText.html
http://open.canada.ca/
http://www.ic.gc.ca/eic/site/068.nsf/eng/00005.html

Whereas

current interpretations of existing government terms of use and government licences by
government employees are inconsistent and confusing, especially since the closure of the Crown
Copyright Licensing program in 2013 (http://publications.gc.ca/site/eng/ccl/index.html, see also
http://www.michaelgeist.ca/2013/11/crown-copyright-change/)

objectives of copyright law do not apply to publicly disseminated government works given that
such works are created by public organizations for the benefit of the public (as per the Supreme
Court of Canada in Théberge v. Galerie d’Art du Petit Champlain and CCH v. LSUC, which state
that the objective of the law is to balance the incentivization and rewarding of creators with the
encouragement of disseminating works in order to benefit society)

the Government of Canada almost never pursues Crown copyright infringement claims (e.g., see
Sessional paper 8555-412-57, tabled December 4, 2013, House of Commons)

not all government works are intended for broad dissemination

some works published by government agencies are authored or prepared by third parties

the Reproduction of Federal Law Order is limited to federally-constituted courts and administrative
tribunals


http://publications.gc.ca/site/eng/ccl/index.html
http://www.michaelgeist.ca/2013/11/crown-copyright-change/

We, the undersigned citizens or residents of Canada call
upon the House of Commons to add Section 12.1 to the
Copyright Act:

12.1 Works noted in section 12 are no longer
protected by copyright upon being made available to
the public.

https://petitions.ourcommons.ca/en/Petition/Details?Petition=e-1116



https://petitions.ourcommons.ca/en/Petition/Details?Petition=e-1116
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RESPONSE TO PETITION
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Fix Crown Copyright

PeTmion No.: 421-01734

PETITION NO.: 421-0173 This page was created to support a House of Commons e-petition on Crown copyright that closed on September 23, 2017 and was tabled in the House of Commons on October 20, 2017 The

BY' MS- BE"SDN ISASKATDON WES!} petition requested that the Government of Canada respond to the longstanding need to fix Crown copyright in Canada and received almost three times the number of signatories required for
By: Ms. BENSON (SAskal certification
DaTE: OCTOBER zur 201 DATE' o — zo' 2017 As the petitioner, | made this request as a private citizen. However, it is informed by more than 15 years of working as a professional academic librarian with specializations in government

information and, more recently, copyright. This is one of the ways | am trying to address barriers to the work of my employers (over the years), support frustrated library users, and contribute to the

PRINT NAME OF SIGNATOF PRINT NAME OF SIGNATORY: SIGNED BY THE HONOURABLE NAVDEEP puiic good. | am not ciaiming that this e-petition represents the views of my employer

Response by the Minister of Innovation, Science and Economic Development  On December 4, 2017, the Honourable Navdeep Bains, Minister of Innovation, Science and Economic Development (ISED) and Sean Casey, the Parliamentary Secretary to the Minister of Canadian

Respanse by the Minister of ¢
Heritage (PCH). responded to the e-petition on Crown copyright. My comments about their respoenses are indented. below.

The Government of Canada’s response recognized that parliamentarians will have an opportunity to revisit provisions related to Crown copyright as part of the upcoming review of the Capyright
Act. However, the response also emphasizes two specific concerns related to removing the “all rights reserved” model of copyright for government works: cost recovery methods; accuracy and
quality.

SIGNATURE
Minister or Parliamentary Secretary

SIGNATURE

Minister or Parliamentary Sec Cost Recovery

Both PCH and ISED state that some agencies rely on cost recovery to finance the production of government information and appear to use this as a rationale for maintaining Crown copyright

SuBJECT SumjECT Assuming a cost recovery model is justified for commercializing government works (and 1 am not suggesting that it is), what is the rationale for enforcing copyright to limit the use of government works that have been published and
distributed at no cost, and what is the rationale for centinuing to enforce copyright to limit the use of government works that have been made commercially available after the costs of producing that content have been recovered? If cost

COPYRIGHT COPYRIGHT recovery is the rationale for retaining Crown copyright in works, then why not make openly available all works that never have been or are no longer being distributed commercially on a cost-recovery basis?

ORIGINAL TEXT ORIGINAL TEXT Accuracy and Quality

Both PCH and ISED mention the complex nature of Crown copyright, but do not explain how it is any more complicated than copyright for other works. They go on to state that there is a need o “strike a balance” between access 0
information needs and “other public interest considerations.” Quality and accuracy are listed as those other public interest considerations

RepLy RepLY Copyright is not a tool for ensuring accuracy or quality. Copyright does not address quality issues in any way and the only way ccpyngm protection ensures accuracy of the original in subsequent repi is if that somehow
allows for the cemplete control of every instance of distribution ef the work and prevents any . Not only is this type of in an online environment, it would
The Government would The Government would like to thank the petitioners for expre: also be illegal (see Section Il of the Gopyright Act, Exceptions 1o Infringement) and is clearly al odds with the aims of Open Governmena

works produced by thet  works produced by the Government.

Open Government

The Govemmentis awal & mment i aware ol the impact that Crown copyrght Both PCH and ISED reaffirm a to Open The Open D. prioritizes the need for access to government information and the Open Government Partnership references a definition of
copyright appliestoaw  copyright applies to a wide range of government agencies witt “open” as being material that can be freely used, reused, and redistributed by anyone.

to finance the productic  recovery to finance the production of information and content Regarding the cost recovery rationale, a fee-based access model for government information is at odds with the moral imperative of governments to provide barrier-free access to (non-sensitive) government information. Furthermore,

. : taxpayers have already paid for the production of this information and shouldn't have to pay twice for access fo it, or for the ability to reuse that content.
branches and agenciest  governmental branches and agencies to adopt the most appro g e i ey iy

" . . . . - It should also be noted that paying for government information has net, in the current regime, resuited in the removal of barriers to the reuse of those works.
context, crown copyrigh  publish. Given this context, crown copyright is a complex issue PRnEion ! Hm
of Canadianstoaccessa  addressing the needs of Canadians to access information and «

quality government info  the quality and accuracy of government information.

Regarding the accuracy and quality rationale, this is difficult to distinguish from the sort of controls that are antithetical to the principles of Gpen Government

way that respects the ac Balance
The Government is committed to Open Government. As a mer Both PCH and ISED speak of the role of Crown copyright in striking a balance, which is at the core of copyright law. The exceptions to infringement found within the Copyright Act are intended te provide a balancing mechanism between the
The Government is com committee, Canada has taken a Ie:dershl‘p role in the g|‘,|.,a| m needs of rights holders and the public good. This makes sense when economic protections and rights are of paramount impertance. With respect to government information, a more relevant balance, between access and security, is
achieved through freedom of information legislation, not through the of Crown copyright.

committee, Canadaha:  capadaisa global leader in the publication and use of OPEN D, ww ro varr oy s s e grassny s son v
accountability. Canada  \yide Web Foundation's Open Data Barometer. Also, with the Open by Default pilot, the government increases
globally in the World W transparency by making available documents from specific departments to public researchers, businesses and
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Questions?

Amanda Wakaruk, MLIS, MES
Copyright Librarian
University of Alberta

https://sites.google.com/a/ualberta.ca/wakaruk/
amanda.wakaruk@ualberta.ca

@awakaruk (personal)
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