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"ABSTRACT

The right tp equality Before the law is aifpndamental prin-.
ciple of justice. Forlthis right to be in fact a reality the subgstan-
tive laQ muet apply equally to all. In eddiLiQ?; as‘thevjudicial
4system ié so structured that it can only operate through 1awyers, for
there to be real egqélity befote the law within that eystem no person
siiould be denied the services of a lawyerl even if he‘isﬂpnable to pay
for them. | .
: . | ) | |

Legel'aid is the‘traditidnal method'by wﬁich legalveeyﬁices
have beeﬁ'rendeted to thosevwho'WOul@ ofdinérily»bgfunable to?afford‘
thegf It is‘the writer's tbesis that if ani‘leéal aid ?lﬁitﬁﬁ,?Q,f
achieve equaiity’before the law it must previde ;hé fell.t;@gehef‘
services that lawyers. prov1de to paying cllents Furthermete' a
legally aided cllent should not be treated any differently than a pay—

ing élient. In particular,-the plan should not be'based on*char}ty Qr

. carry any charitable overtones.

Wlth these %bn31deratlon> in mind thfs thesis, after a survey

/
»

of the historical development of legal aid, examines the present Al-
‘berta Legal Aid~Plen,.it9 ains, struﬁtufe, scope and certain aspects
of its operatirns. I: is shown that 1. 1ény respeets theiAlberta Legal
Aid Plan is.not working in accordance with the concett of equality
beforeitﬁe law and suggestions are made as to how this situation could_
betimptovedx‘ " |

Includedﬁin this diecdseioﬁ iélé study ‘of the neighboerﬁood,.

“law office concept and it is suggested that such offices are feasible

7

N (iv) . | .



{ .
_and'deéirable in Alberta, if runv;h coojunction with a-modified Alberta

Legal Aid Plan. : o . ' ’

- N . -

e Although this thesis is primarily.concerned wit? :he provision .

of&&Qequate legal'services'to the poor and dieadvantaged, it has been

shownlthét people of moderate means may be denied equality before the -

law as in many instances they cannot aFford to pay-for a lawyer. In

S ,
view of thlS, this the81s contalns a dlscuss;on on prepald legal serv»

’

ices plans and it is Suggested that such plane be cstabllshed 1n“

Alberta,as they are a practical way of Htingiog‘people of moderate -

means'within_reach of legal serQices that;they can»afford.

. » \2\

- This. the31s therefore calls for modlflcatlons to the present

Alberta Legal Aid Plan,,lncludlng the settlng upvof nelghbourhood law
. \~ .

wfflces'and for the 1mplcmentatlon of prepald legal serv1ceS plans 1n

N

Alberta. If thlS is done, Alberta w1ll .be much closer to fully'atta1n—5

ing the concept of equality before the law.

— . . “
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CHAPTER ONE B 3 ‘ S

AN
INTRODUCTION TN

( | IR

Efést there 'can be no political,.social or economic b
equality, no democracy, unless the, substantive law by /
fair and equitable rules gives reaﬁlty to equallty by~ /
making it a living thing. Second, the substantlve law Y
howevor fair and equitable itself, is impotent tQ pro~—~"
vide the mnecessary safeguards unless the administracion
of justice, which alone gives effect . and force to sub-
stantive law, is in the highest sense impartial. It .
must be possible for the humblest to invoke the protec—.
tion of the law, through- proper proceedings in the Y
courts, for any invasion of his rights by whomsoever
attempted, or freedom and equallty vanlsh into nothing-
ness.

«’ .

To w1thhold the equal protection of the laws, or to
fail Lo carry out their intent by reason of 1nadequate
machinery is to undermine the entire structure and
threaten it with collapse. .For the State to erect an
uneven, rtial administration of justice is to abnegate
the very responsibility for which it exists, and is to
accomplish by indirection an abridgement of the fund—
amental rlghts which the State 1is directly forbldden to )
infringe. To deny lpw and justice to any person is, in,
actual effect; to outlaw them by stripping them of thelr
only protectlon.l.ﬁgﬁ

\

These words emphasi 2 the real importance of attaining equality
* . : . ’

before the law and why it is a concept that ;s worth realizing in our

« .
society. That people are entitled to the protection, rights and

privileges granted to t Apfidaw and that they are to be treated =~
: : \ ,

equally before the law, hey be rich or poor, has been a recur—-

ring theme throughout the His y.y;of the common law. In theory it is

v - <

. _ : ' ) 0
one of the fundamental concepts of the common law, the law which C4nada -

r

inherited. ‘It was reiterated in 19601by the Canadian Parliament with

the passing of the Canadian Bill of R1ghts,3'the first section of which

reads, in part, as follows 8



1. It is hereby recognized and declared that in
v " ..Canada there have c¢xisted and shall continue to exist -
. . without discrimination by reason of race, national
origin, colouy, religion or sex, the following human -
rights and fundamental freedoms, namely,

(a)- the right of the individual 'to life,

- liberty, the security of the person and
the enjoyment of property, and the right .
not to be deprived thereof except by due L Ty

« Pprocess of law; ' ‘ ' ‘
- v :
- ™ ' (b) the right of the individual to equality
" before the™law and the protection of the =
law ..,° _ . ' | '

The ‘Canadian Parliament has-cl@arly'recognized,the concept of
equality before.the law.and admitted that it”is a concept, worth realiz- )_

ing in Cana{da.Z+ Furthermore, s.2 of the Bill of Rights5 lays down a

-

-

rule OEA;}atutofy construction that every law of Canada, unless an ~ - 7
Act of Parliament contains ekpress'direction .to the contrary, shall .

be interpreted- and ?gPliéd so as not to bridge .or infringe ?ny of the ‘o
,-‘ - . . ? .

rights or freedoms enumerated in the Bill of Righ&g. 1t is this'Rrév_
iéion'that‘led the Supréme Court in R. v. Drzbones6to.hdid“that with-
. T ) — S X o oy
. o
regard to the
;T » ' ) :
- ment, in force when-the Bill of Rights came into bein

right to equality before the law, if any Act of Parlia-

o *

does in fact o
. @ . : ¢
abrogate”this right then it should be rendered inopgrative.
: ft : .

— B ) .
s . ‘ -
In subsequent cases a more definitife interpretation of sl

1 these cases the courts were

of7the'BiIl of Rights has been giveﬁ.‘

o ' v
T

_ being asked to apply the Bill of, hts against the discretion which>ié,
. ' /. " '\. Y , R : ‘ ) S
of a Province to decide what form a

”

veSted‘ih the Attd;ney Gene
_prosecution suould take,. i.e. by way-of summary conviction or by way of

.

indictment. It was heiq that this-discrétion{did'not inffiqge the
uprdvisions of the'Bill:bf Rights; R. v, Drzbonesrbeing diétinguished
- — : o R

[ v - m



.

-

on tlte basis that national origin, colour, ‘religion or sex a“e the only

.orms of discrimination which are protected: against: 1In other words, if

!

:fthe legislatidngis such that it applies to all Canadians with equality,

M
\

it cannot be said to be discriminatory in ‘the scnse aimgd at by the
- N . - e .

Canadian Bill of Rights.

.

merely ensurlhg that thc substantlvc law applles equally tolall is 0&1]

M

8

a.

; ) .‘r‘.<;~.1

Lowever, in light of the opening quotation I would argue thatf

the flrst\stcn in aLpalnlng equallty before the law. If there is to be

1

o

true equality hefore'the law the machinery ef justice must.be access-

.ible and available to%all._ It must not allow dnyone to 2& at a.
B T

b

‘disa@vantage(ﬁémpared‘to anbther. ' This means. that becausF dfﬂlhe VEEY
I~ .

.

nature. of the 3ud1c1al system, whereby the machlnery of JUSthe can be

e

& F . ]

operated only throqgh lawyers,?,all personé mus t have‘an equalﬁright

- R

e T

;
and opportunlty, to utlllze the serv1ces of a lawyer, notw1thstandy g .

thelr 1nab111tv to payqb

The necessity for legal representation Was.well summarizediby

e

Sutherland J.

in reference to the criminal tvi.l process he saidy

N

. \
,4)\ T : N .
ﬁr those serv1ces ' ‘

-

. : 3 : !
in the United States' case of Powell v. Alabama,la wheén

~
&

Even the intelligent nd educated laymaﬁ/;és
small and s: ‘metimes no s::i1ll- in the science of
law. If charged with a crime,- he is incapable,
generally, o- determiniuyg for himself ther the .7
indictment is -ood or bad. He is unfamiliar with
the rulés of evidence. Left without the aid of
counsel.he may be put on trial without a proper

o 7 .
'cha;ge and convicted .upon incompetent -evidence, or

.evidence irrelevant to the issue), or otherwise in-

admissible. He lacks both the skill and knowledge

- adequately to prepare his .defence, even though he

has a perfect one. . He" requ1res the guiding hand
of counsel at evéry step of the proceedings against

~him. Without it, though he be not gullty, he faces

the danger of'conv1ct10n because he does not knor

“how to establlsh his” innocence. . : )

11

\ "

J

—_
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Y . .
A o

. .o . - i O . ) B T . N e
~ . This is cquully true of the judicial process in Canada with rogarJ to -

botl_crlmlnal and - ClVll matters, tor, because of the‘lawﬁs quplexity
; ;AT . . - N
. X . B LY

and the often rdtualistic court procedurec, a llwver 9scrvrces are
. often.iindispénsable.\ = . - P : I -
- B B : - B L [ ! . . : . .
T P ; RN
In the United States, the Sﬁpreme Court deécision in Gideon v. 7'
., . . l’) . ) . . - v i . ) u\’
. Wadinwripht™ -+ andvrelated-cases has compelled the provisiom of coqupl,
Nz o " ' N T ; : - o ;
: o A v i : T T . e
at the.btate’§ expenst, ‘if necessary, at atl kinds of criminal proceed- /J
N C > S R : B . e _. * ' : <} o * '
ings and at mést stdges of the criminal process™ by agquiting. those
‘ ‘ ' : . e e !
. who had not had tifE benefit oflcounsel.' However,‘the Supreme Court of

\ : 3 B | * o
- Canada, has refused to emulatq@tne United Starcs\gupremc Court by applv-
B e
cing ghe blll of-Rights to’ the problems of the ﬁibnt to qunsel. By s.2°®"
~ ) .‘ ~ ) ) ) ) '\V !
“ () (ii) of the Bill of Rights a person has the,rightson being arr%sﬁcd 7
' . " . i . "‘ . J . . B . s

-or"detained not to be ‘deprived "of the right to retain and instrugt ¢

£

.-

4

“counsel without delay'. This provis;on has been interpreted by the
- : - » - " .

courts As only giving an accused the right not to be denied“counsel,

o wo o . LA, o . 14 o
assumigg chatnhre cat- afford to pay for nim,. i1f he so réquests. They -

. . . .o
have refused to rule that-an accused has an absolute right to counsel,
/'1__‘_ . . ~ - -_‘

at thé State's expense, ‘if necessary, as part of ‘the “'due process of ¢

a . ] . PO - - - . t e,

S 150 L e o , LTI ST
law" .77 However,ltne very guarded *decisioms on the matter'whlcn in the
e owe - - o .\ B ' BT S
. o : . I 0 e
main can be attributed to the Courts' anxiety over hampering the =

- police,  suggest that there'is still some doubt #s to’ the true meaning

) e . ¢ - . ) ) L.L - 4 o
of the Bill of Rights in this regard. 7 : . T - L

“dn

As the courts'baye failed to ensure that%%eople are brought ¢

within the reacb of adequate legal services as a matter of rlghtS legal
18 °

aid has emerged, in One form or anotner, as a.meéns of enabling a

14

person of "limited means to avail himself of the services of -a lawyer.

[}




h

This, legal aid has an important role to play in the attainme it of

0
equality betore the law.  Indeed, it must now ;, considered an essen-
tial facet of the concept of equality before the law.
a
The administration of legal aid has emerged as a provinetal o

responsibility, its coverage and basic format varying from provimce to
-
. . _ P :

v

province, although, with the advent of partial je&ﬁfal funding with

regard to criminal legal aid, some degree of uniformity is developing.
~ In Alberta the provision of legal aid is carried out through the ausp-
‘ices of the Legal Aid Society of Alberta, which is the body responsible

for running-the Alberta Legal Aid Plan (A.L.A.P.).

1 T
)

: = . : . , -
‘As has heet intimated, an effective legal aid plan is essen-

tial if there is to be ei%ality before the law within the present
judicial system. Such-a plan, however, must not only provide the full

range of services that lawyers provide to those clients who are able

to retain them from their own resources, but it should also ensure that

its recipients are in no way treated differently than an ordinary paying

client. This means that the Plan should carry no charitable overtones,

. or place a legal aid recipient in a worse poéition than a paying client.
J‘ For, as was said néarly fifty years ago, charitable efforts

...cannot give the poor their constitutional
A - ‘rignt to equality in the adminisfration of
- »Ijhstice, ... they can only teuch the fringe of
the problem and are most harmful because they
produce national and self deception, blinding .
the eyes of those not acqlainted with legal mattets
: or the posfition of”the poor, to a condition of
, _ - things, amounting as it does to a denial of just-—
. A ice. 4

Although many argue thétvlegal aid should be operated as an

i . . 21 . . . ! L
additional social service, ~ akin to welfare services, T would argue

B S,

v . -
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N

P

that it should be part of the philosophy of law itself, although as
3 P phy .

has been scen,

: .
the courts are not.ready to accept such a submission.

)

-Welfare benefits carry the stigma of charity and it is diffic.it é@ see

2

'Hwelfare- right

how any legal aid plaﬁ run on the same basis could avoid the . .me

'stigma. The concept of legal aid as a juridical as opposed to a
N ’ ' ‘ .

is gaining increasing acceptance, particularly amongst

the legal profession. This was reccntlyhexemp]iffed By ene commentator

when, in talking of the Federal Government's fundiug of criminal legal

aid- ihe 4

Legal aid can be considered part of the admin-

istration of justice, not part of the faderal

'dole' and I view with some residual concern

programmes which seem designed to operate on the -
legal system rather than within it. It is very

much in the public interest for this association’
(Canadian. Bar Association) to maintain some con-
tinuing vigilance concerning attempts to foster

‘the notion that legal aid is 51mply an extension

of the 'welfare state' concept 22

The purpose and methods of providing legal aid are often affected by

. . . . . . L . .23
differing ideological considerations with attcndant restrictions®

Only by being considered as a part of the law itself and ridding itself

of restrictive

ideological considerations will legai aid become an

effective instfument in attaining equality before the law.

‘Thus, with -these considetations in mind this Thesis will

examine the existing legal-‘aid facilities in" Alberta. The aims, struc-—

“ure and scope

aspects of the

aspects of the

before‘the law
fr-Y

of the A.L.A.P,"will be examined as well as certain
A.L.A.P. in actual ¢, ration. Ifyit is felt that qertain-

A.L.A.P. are not in accord with the concept of equality N

fhat has been outlined above, suggestioné will be made /

as to what could be done to remedy the situation to bring Alberta

closer to realizinghis concept. Before examining the A;L.A.P, in

“



detail, it is consider ] necessary to look at the historical develop-
ment of legal a : 7 will this place the A.L.A.P. and other
legal aid pfans Culs e Jive, it will ;lso show how many of the
older, often chariiubic, views pertaining to legal aid are st}ll en-
trenched in the leg;l aid plané of. today. It is this hisﬁgrical
~development which will be examiﬁed in the next chappér.

L be
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11.

3.

14,

15.
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< Footnotes to Chapter One .

Smith, Justice and the Poor, 5 (3 ed. 1924).

A4

id. at 3.

R.S.C. 1960, c.44.

In Aibgrta the Albarta Bill of Rights, ‘assented to November lst
1972, in Artlcle 1 enunciates the same fundamental rights and
freedoms

Supra, n.3.
[1970] S.C.R. 282.
Re McClary's Prohibition Application [1971] 1 W.W.R. 741, in ac-

cord with Smyth v. R. [1971] 71 D.T.C. 5252 (Can) which followed

Lafleur v. Minister of National Revenue for Canada [1967]3 C.C.C.
244, P

»

. . [
However, in Re Schmitz (1973) 31 D.L.R. (38) 117, a pro ision
conté ned in the Immigration Act which was dlSCflmlnatny on the
basis of sex, was allowed to stand by the court on the basis
that it was being asked to amend legislation and not to declare
it inoperative. This case, as do those cases in supra, n.7,
illustrates the wariness with which the courts approach questions’
involving the Bill of Rights, and their extreme reticence in
applying its provisions.

omith, supra, n. 1 at 10. /

287 U.S. 45 (1932). - ' ' /////////v///

—

. . .//////f < .
372 U.Si/iggﬁ?Qﬂéﬂj. For an exceller® account of the history and
eventual outcome of this casg/seé Lewis', Gideon's Trumpet (1964)

See e.g. Escbbedq;yf/ITiinois, 378 U.S. 478 (1964) and Miranda v.

id. at 69. o o —

Arizona, 348 U.S. 436 (19Qg).

v R. v. Ballegeer [1969] 3 C.C.C. 353. For a discussion by an

Alberta court of this provision and the consequences that can
ensue from denying a person access to a lawyer see R.wv. Martel
(1968) 64 w~w R. 152,

\

0'Connor v. The Queen (1966) 57 D.L. R. (2d) 123. -~

A good example ofva‘court‘éxpressing anxiety in this regard is
R. v. Steeves (1964) 1 C.C.C. 266. Again, as with the cases
concerned with s.1 of the Bill of Rights; supra, n. 7 and 8, the

' counts have been extremely wary in their-interpretaion’ of thlS



17.
18.

19.

20.

21.

230

N

proviéibn dfffﬁe Bill of Rights.

For a full analy51s see Grosman The Rxght to Counsel in Canada,
(1967) 10 Can. Bar J. 189, and more generally, Lowry, Soc1a1
Justice Through Law, 38~ 43 (2ed. 1971)

The term "legal aid" w1ll be used throughout the text to describe

any -method by which a person is furnished with the services of a
lawyer, notwithtanding his inability ‘to pay.

ey
)

Falrbalrn, Comments on Federal Leoal Aid Proposals, (1973) 4 Can.
Bar Assoc. J. 8. .

Gurney - Chapman, Justice and the Poor in England, preface (1926).

See e.g. The Cobden Trust, Legal Aid as a Social Service (1969)

¥

Fairbairn, sugra, n.19 at 9.

———rny

-~.See Gordley, Legal ‘Aid: Mdoern Themes and Varlatlons, Part Two:
-~ Yariations on a Moderpn Theme, (1972) 24 Stan. L. Rev. 387 for a.

good discussion of how differing 1deolog1es have produced differ-
ing legal aid plans, and'how by their’ very nature these ideologies:
have prevented some .plans from belng fully effective in achieving
equallty before the law. .



CHAPTER TWO

THE HISTORICAL DEVELOPMENT OF LEGAL AID
A - R N

Legal aid is not a prédd;t d% the Twehtieth’Cent;ry. Since
Roman times.different societies have adopted Varying‘methdﬁs by which
legai services\haye been provided for-th6$e persons who Qould ordinériiy‘
be unable to afford them. Distinct institutional solutions were nggn
ﬁrodﬁéed, some bearing a striking resémblancé to some modern plans, but

N - ) ’ »

\valthgugh it is %mportant to look at such solutions in order to trace the
4development'bf legal aid, they should be viewed as products of their own
'peculiar social and economic syétems. Today's solutions should be
viewed in a Twentieth Century context and reflect the concept of equa}—
ity before the law as-outlined in th; previous chapter;- :his éhapterr
 will_show that in many'féépécté tﬁey may not'and they they may still be

. o ,
influenced by older solutions and older ideas.

I. Rome.

[

During the Roman Empire é—;arty engaged in litigation was

usuailyvrepresented by one_of the‘class pf advocati or pétroni. These
persons were not trained lé@yers nor Were‘they part of ény organized
legal profession.’ They wefermerely what were knowdvas'ofat6res.

Tﬁeir services were'brought witﬂin the reachAgfvthe poor tﬁrdugh-the
clientela systéﬁ,zla system wherebynthe,weak and impoverished étfachea
ﬁhqmselves to a powerful man, a patronus, who, in réturn‘for cgr;giﬁH,
services and political support; gave assistance in ma;y‘aféas, inéludingd
litigétion. the'obligation of the pétrdnus se€ems £o haye extended be-

yond a simple legal assistance to include all extra legal help necessary

to prosecute a case against a powefful opponent in"a Roman Court.

- 10
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However, as a claés'of advocates appeared whb earqéd their living
: f » ' .. . \ .
through the collection of fees, the clientela system begaff to wane

N -

} . CEd . T
and there was no emergence of an effective alternativéwHich was™ Te. en-
ki ,

N,
~

able the poor to pay the advocates' fees.” Indéed, on the whole this ndw.
class.of advocates seemed tbtélly‘ipdiffereht to the legal problems of

the poor.3

Thus the'political_solution pf the clientela system was the
moét significant means éf providing legal aid under thé'Rbﬁans. Depend-
ant on strong contractual ties,‘it was a peculiarly Roman solufion, and
because of the ideological and social cénditions‘qf the Empire, it was
perhaps the most effective anawer‘that copid"be given. ‘Other apggoaches
were attempted for provdding some'form of lega} aid, againz maiﬁly as a
Jf.ﬁéans of gaining politiecal s;pport from the pbor, But théy were invar-

.
i &

i em

s P

v

iably short lived.’

II. The Middle Ages to the Present D o
L. 5 o~ A
1. Civil Matters.

By the middle ages such a political solution was not possible.
Because of the feudal structure of society the'poprervman could not

shift His political allegiahcé to»whomsbéver‘favoured his legal claims.

It was the chu?ch-ﬁiph Lﬁg?éomin;ﬁt inflﬁencé on the moral”ézi/}gzéf{ :
'lectualfforces ofkéﬁé“aée, Which’éroviéed a new approach to the legal
Jproﬁlems of the‘pééfﬁ Legai aid was‘cbnsidered as a fofm of Eharity,

fuyniéhed'by the church and €hristian -men ag'part of their pious.work; )
It was therefore ét this time that }eggi‘aid wés stamped with the mark
of charity, fromiwhiéh;it was :s& ‘ » J

to divest itself, and then only

partially: untii'the present day.’
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4’/Lje Chancellor or by the Court upon-return of the writ. Q

p

-

/

. Much of the protection'proﬁided“waﬁzin the form of spdntaneous

’ . -

ac ‘stance by pious men, such as St. Yves de Britussiy,. the patron saint
. §' )

of lawyers, who earned the much quoted epithet, "a lawyer and vet not a
L Lo 6 - . .

thief, to the wonder of the people'. Organized assistance was avail-

able in the ecclesiastical courts and thisvwas gradually to spread to

the  secular cqurts, wits several church councils commanding the courts

B ¢

to forgive the court fees of poor persons-and sometimes assign them

lawvyers to help gratuitously.7

////. lhere were also the sporadic impnlsesvof ;arious monarclis,
motlpated by a feellng of paternal duty to’ support the oppressed In
England the maxim that the poor should not pay for writs was accepted by
the time of Henry 11, 8 and w1th.regard to civil matters, a tradltion of ;
seeking justice for the poor culminated:in iaéS in.a statpte of Heory VI,
"An Act to admit such persons as are poor to sue in fdrma 1 gris”

This Act authorized the Chancellor to admit poor plaintitfs‘tc sue in a
court of record.. Persons using this prpcedure were entltled to hav.

their writ issued ffee of charge and were entitled to the free services

.. R '
of solicitor and counsel. Such representatlves were assigned to them by

v S

The Act was cbnfined'tO'the assistance of a Plaintiff and it
really did no more than codlfy and extend to all courts of record what

had been the usual practice in the courts of klngs Bench and the Bor-'

3
i1

: s
ough Courts. For 'some tine prior to the passing of this.Act free

counsel for indigent’ persons or persons of llmlted means had been obtaln—

’

ed by these courts by ?sking counsel for gratultous help, should such
]

counsel refuse to act, they took the risk of being deprived of future

7z
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audience before the court in question.

Since appointed counsel were paid neither by the client nor

from the King's'treasury, such statutes as ‘the Forma Pauperis Act came

) : )
to be interpreted as meaning that counsel would be assigned when the

v

. S . : 12 L . .
client's action was likely to recover damages.” = A similar situation
still exists in-Alberta where lawyers can take a case on a contingent '

fee basis, i.e., the Yawyers fees are calculated as a percentage of the

: ’ . . - 13
damages Kecovered in a particular action.

.

Ih 1729 the forma pauﬁéris.procedure was extended by sta%ute14

s

to include all. classes of<defendant§\;5 This Act gave defendants the

same rights as plaintiffs with regard to.using the forma pauperis pro-
cedure. However, it included the restriction that-a persbn would not
be allowed to avail himself of this procedure if he were worth more than

five pounds.

\
e

g . .
There was no.substantial revision of the Forma Pauperis Act .

until its abolition in 1883, and, despite its long life it was consid-
. e 1T
ered a failure. Two major reasons are given for its failure; firstly,
it made’ no provision for’paying a poor person's advisor and secondly, it
contained no mac§€2ery for distinguishing good cases from bad. As

Egerton has, said,

I - - e

- Fistory shows that the great practical defect of
“all in the forma pauperis procedure has been the
lack of administrative machinery. Without this
machin.. - much vexatiouys litigation found its way
into the courts to the annoyance of Judges, lawyers
and defendants and the Fesult was a tendency to
place restrictions on the procedure and eventually
".to make it practicallyvuseless‘.18 -



This defect of the forma pauper

At
A

>

is procedure emphasizes tLj»need for an:

effectlve admlnlstratlve machlnery to operate any legal aid plan; without

such machinery-the success of any plan would be Jeopardlsed

In Western Canada, the:
. whether the forma pauperis proc

law of Canada after Confederati

laws of 1870 England as its own. 19

tion of it or any other form of

during the 1920s thc appllcabil

courts were faced with the question of

edure was to be considered part of the

on when the new Dominion adopted the

. There appears to have been no men-
=20

legalfald before Confederatlon, but

ity of this procedure in Canada was dis-

cussed in two cases The Manitoba Court of Appeal in tne case of

Paul v. Chandleer held that su
Manitoba by virtue of the fact
vprovidea that the practhe -and

be governed by the ”modes of pr

in England in the day-and year

ch a proCedure was :tlll in force in
22
that the Manitoba hlng s Bench Act
procedure in the Ianltoba Courts shall
actice as they were, ex1sted and stood

aforesaid", i.e., July 15, 1870.

However, in Alberta, the Supreme Court of Alberta in the case

23
of Augustine v. C. N.R. ‘held tha

"the Alberta Rules of Court. Ha

t such a procedure was not alfowed under

rvey C. J A. argued that even though the °

right to.sue in forma pauperis was a,substantive right, like the rights

under the Statute of leltatlons if“§ﬁould'bEWtonsidered~as"ammatterwofﬂ»w

procedure. As Alberta, unllke Manitoba, had abandoned resorting to the

English practice where thelr own Rules of Court di bnot provide for -a

particular procedure, the Supre
the practice had to be governed

that -

me Court said that in unprov1ded cases
ﬂ\
by pr1nc1ple and analogy, and they found
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there is certainly nothing in our.rules to which
the practice of suing in forma paupéris could be
deemed analogous. In my view that practice is
entirely out of harmony with sur rules respecting
costs and in no way could it be applied as being
analogous tovthem.24

Resulting:from this decision, which, although unwelcome in
spirit, waé’a nealthy one when one considers the defects of the forma
pauperis procedure, the whole question of legal aid was debated by the

\ .
" Law Society of Alberta, and a Needy Litigants Committee was formed in

'1932.25 This Committee establiched a limited 7;ga1 aid plan, .its legal .

SN

besis being provided for in the'”Needy Litigants Ruies” contained “in the
Consolidated Rules of the Supreme Court of‘Albertaz?'.Under these rules
all court house charges.and court reporters'>fees vere absoroed Ly the’
Department of the Attorney General but the plan relled prlmérlly on

the charlty of the legal profe551on in prov1d1ng the manpower, lawyers

' mere precluded from collecting any sott of fee except in certaiu circum—

stances, for example, if a recovery were made.’ In that event he would

.receive such remuneration}as-wasuspeoifically authorized by the local

] -

| .\4\.,_,.\.,_ N e |
v Needy Litigants Committee. ' This was usually a minimal amouhtto-.cover.

their.costs.

By‘l967‘it was'felt that the Needy Litigants Plan "was not

'&

.
'

our society”,zgand a pilot project wes set‘up, in conjunction with the
Criminal Legal Aid Pilan, whereby a oarticipating lawyer was remunerated
‘for his services.30 Because of the success of the 196% project, a pro-.
ject incorporating oth civil and crimimal legal aid was set up in 1969.
Cﬁoice of.coumsel in both matters was the prerogative'of the local

: . 31
committee which processed the applications.
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;In’1970, under the authority of s. 4 of the Legal rrofessions
,/

“Act,32 the present Alberta Legal Aid Plan (A.L.A.P.) was: established by -

agreement between the Attorney‘General of the\PrOVane and the Law

) « J ‘

Society of Alberta. The ne 'lﬁu wao based ir tne main on the recommend-

ations of a special Joiﬁt, Iittee on Legal Aid33 which_had examined

‘ ’ - N . .
the results of the pilot projects and the whole question of legal aid

in Alberta.

Generally, in civil matters the applicant first applies tz/ﬁhe
. 3 v
Plan itself. He may then be sent on a "referral letter" Ato a lawyer
to whom he pays a $5 "nuisance' fee. The lawyer interviews the applic—

ant and gives the:Plan an o%inion on the case - the chance of succsss

Y

and the probable ;eﬁgth ard complexity of the proceedings, plus whether

“
\

he is willing to act on behalf of the client;35 The local committee

. then makes a decision as to whether or not to grant a person a legal aid
. < . 1

ceftificate.3§ If it does gfant a certificate the client can use that
lawyer, and the lawyer will be paid according to a set tariff of fees
for his  services. . Unlike many other plans, the client does not have

the right to use the counsel of his choice; choice?of counsel is still
the prerogative of the loCal cqmmitteestf Thus, as with the forma:

R SUNPRE

pauperis éhﬂ needy - lltrganCS'prqqedures, .he is st111 a331gned counsel.

LR .
ARRRR R AAREENCRNIN
v
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2. Crlmlnal Matters
There does ndt seem to have been as much 'charitable" concern

during'the-middle ages for-providing legal aid in criminal matters as

. there was with regard to civil matters.. Indged, the major question

was often whether the accused was entitled to be represented at éll.

During the 12th century _lose accused of a crime commonly availed

1

Ry
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~ themselves“of legal representation in the form of professional pleaders.

- . .
This assistance was, however, restricted to the case ®Bf mlsdemeanours
’ 37 '
but no form of legal ‘aid existed. Throughout the .middle ages it was
T |
felt that felonles constltuted a greater threat to society and that only
¥ {
a harsh and swift crlmiualg‘ﬁocedure could protect society.

A\

rd

~

As the- feudal aristocracy decllned and the terrltorlal state

was establlshed there«was a tlghtenlng up of the fabric of soc1ety and

-, ¢

the state became that much more powerful than the 1nd1v1dual : with this
changey the state felt that it could afford to be more humane and gradu-
'ally, for certaln felonies, the accused was allowed to, avall himself of

the seryices of counsel. In Brltton, 1ssued by EdWard I. durlng the 13th

' Century there are enumerated certaln types of felonles such as forgery

/
o

. :where’ the accused was permitted to4habe‘counsel; In other instances of

felonies punishable by cCeath, Britton also recommended that the accused -

- L . , - 38 . ) A
be permitted the servicer of a pleader. This marked a transition to-

wards a humanization of the law.

" 1In 1523 Christophe- St. Germain recognized the right'of even

the:indigent;to have counsel ¢'s.zned in appeals of gelony, however,
the court was to becomc counsel for the pridoner. 39 By the 17th Century

the rlght of beneflt of counsel had been transferred to 1nd1ctments,.in;ii

e - .
questlons of law the courts were to assign. couhsel to the poor. The

'rules were spoken of in Coke's wrltlngs and refer to the rlght to obtaln

A

counsel. however the court was known to assign counsel in law matters

v

even when it was nafhgsked .

for seeing the offender is allowed no counsell

the court ought to do him justice and assign him

counsell in favorem vitae though he-demand it not, °

to plead any matter in law appearlng to the court
i



for his discharge.40 _ \

Thﬁs, by. Coke's time, the right to have. counsel a551gned

o
I“‘

™ for questions of law in 1nd1ctments was recognlzed and was not limited

to felony appeals. Eurther, the dlstinction between questions of law
Ly .

- might have counsel in all questions of law upon the facts, whereas in

St. Germain's time the Judge was only to aid the accnsed in 'his plead-

ings to indictment: This waa therefore-a definite growth from Judge

L

counselllng to a351gned prlvate counselllng and frm@znd in pleadlngs to

— !

\41

)
T R

In 1695 came the flrst example of a concrete statgtory prog:

ald 1n<all questlons of law

-ision. for legal aid in criminal proceedlngs with the passing of the

L. o “

Treason Act.” . This Act gave all persons charged with~treason the right

1

to cdunsel in respect of both matters of law and of fact ~ Should the

accused be unable to afford counsel the_coprt waé obliged to appoint g

counsel for him. . : - ,

By ‘the middle of the l8th Lentury a rule appears to have devel~p

oped by whlch”questlons of law' were extended. to 1nclude both direct:

, . 43 .
examlnatlongand cross—examlnatlon.s< But 1t was not untll 1836 ‘that all

dlstlnctlons between counsel for facts and law’ were abollshed by stat~

ute and a fullndefence was guaraﬁteed to the accused of felony.44

]
N

. Durlng the 19th uentury a poor prlsoner could pay a flat fee of

a guinea to obtaln th’b

L .

~

tem . or ask -a Judge for @ssistance, who in turn would solicit the

-— . gratuitous services‘of‘counSel.»Such counsel would only speak on matters
ER X - . - . B . L B ) .

-
>

and quest10ns>of fact was estaollshed by Coke and clearly one indictéd

,ices*of a barrister under the‘dOCk brief sys-

18.



70f law," This Sltuation existed in England until 1903 when new statu-

— . oo R L L6
tory. provisions were enacted ‘to provide legal aid in ¢criminal matters

‘

Beforefl870 and the passing of the British Norti Americ: g

the procedural enactments and court practlces deallng with the provisiog:

of cqunsel for the indlgent accused which had grown up An Englanc co not
. 48 .
Seem to have been adOpted by the Canadian Courts, despite the fac: that

they were governed by the laws of'England‘Ag” After Confederation legal

aid was not he subject of leglslatlve action for many vears. On the

'federal level with the enactment of the Criminal’ Codes'O it was provided - -

\
‘that an accused should be assigned counsel if he

' is party to an appeal or to proceedlngs prelim-
T "inary Or incidental to an appeal, where in the
'/:oplnlon of the Court or Judge, it appears dCSII—'
able in the interests of justice that the .
accused should have - legal zid and it appears that

- .- b 3 o
This enactment appears to be a cp%ification of the law that ha-

existed in Engl .ad durlng the 19th- Century This concept of judicial

assignment of, counsel is still evident today In the case of R. v.

. 52 .
- Happena > it was held that whlle a prov1nce T3y esta’ __: g legal aid

system and _assign counsel to 1nd1gent appellants in criminal appeals,

Cit is Stlll intra v1res Parllament to provide for judicial a551gnment of

counsel for legal ald

: . .53 '
As has,been,mentloned, 1t was left to the Prov1nces to devise

?their'own systems for providipgflegal aid, which has meant that no

as a whole ,/;ﬁ/élberta,.lt is not :quiteé clear when any form of legal

5
aid in crlmlnal matters came into ex1stence 4 However, by the l930s

19
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a practice had developed whereby the Attorney ¢ .. 1l with the co-
operation of the Bar permitted Judges to appoint counsel for people

who had been-charged with ‘an i%dictable offence to represent them at
. : 72
their- trial. 1In serious cris nal matters counsel were appointed by

the Deputy Attorney General or his -agent prior to the preliminary hedr-

ing. Counsel so appoﬂﬁted were paid on the same basis as agents of the
Attorney General were paid in rural aress where they had pert—time

‘employment.ss Fees were therefore lower than the normal- fee and the
Plsn, as with the Needy Litigants ?lan, depended on the charitable

instincts of the legal profession.

In 1963 it was realized that this was not an acceptable solu-
tion to the problem. It neglected the vast majority of criminal cases
which were disposed of in the Magistrates' Courts. In many cases there

was no counsel present to conduct the accused's case at the preliminary
. . ‘u\ .

+hearing which meant that possible defences were not explored at that

appropriate time. In consequence of this, a committee of the Law

7

‘Soc1ety and representatlves of the Attorney General met and drew up. a

' 56 .
memorandum whlch recommended an exten51on of crlmlnal ald On the
" basis of this memorandom a pilot project was implemented in Edmonton

with the cooperatioh of the) Edmonton Bar Association. Out of this

: o ) ~
pilot project was to develop the criminal legal aid scheme, which was

made Province-wide, that was to stay in existence until the setting up -

of the present plan in 1970 >7 Though more extensive -in its coverage

. than the Plan which had previously existed it was still an a551gned

counsel system, which left the accused with no ch01ce as to who his

lawyer was to be.

S

20 .
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As has bee; said, the présent.A.L.A.P. was set up on July 1st,
19?93 o- the general lines suggested in é.report made in 1970\Wﬁich
had étudied the question of ‘legal aid in Alberta.58 The present Plan
iﬁcgrporates‘both civil and cfiminal legal aid under the auspices of a.
body known,és the Legal Aild Society‘of Albeyta: Sinée January ist, 1973,
the Federal Government by agreement with the Attorgey General59 ig=,
partially financing criminal legal aid apd-this has meant that the A.L;A_P.
now has to .comply with certain Federal requirement s relating to the pfgvision
of criminal legél aid. As a result of this more offences are covered by

the Plan.

1

Generally, as in civil matters, .a reéipient'of criminal legal
aid;.on being granted a‘legal aid certificaté,60'is assigned a lawyer
frdm the réﬁks of private practice; The lawyéf'bill, the élan for his
services in accordance with a set tariff of fees. Thus, as with olaer‘
forms of legél aid,‘thé A L.A.P. works on the basis of an assigned

counsel system.

3. . The Philosophy Behind the Pre;ent Plan.

As with other modern legal aid.plans, the A.L.A.P. aimé to rid -
legal aid of its charitable connot:a_tions.6;L However, it does_not go as
far és the Ontario Legal Aid Plan wh?ch moots legél aid as béing a jur-—
idical righu,62 it fegifds itself as another s?ﬁial welfare prougramme. )
.The stated pﬁilosophy of the Plén'is that every persén,is entitled to
receive such iegal representation and ~ssistance that a man of modes;
means could provide for pimself.”63_ To rid legai ¢.d of its chéritable_

connotations the Plan has adopted a new approach . legal aid in this

Province. This approach has been stated thus,
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>

It is fundamental to the Alberta Legal Aid Plan
that it is not a make work scheme for lawyers but
is designed to provide a service for the poor and
disadvantaged which they could not obtain without
this Plan. The Plan rejects the concept which
earlier prevailed~that it was the duty-of the legal
’ profession, on its own initiative, to provide this
service. The inter: st of the State in the members
of society that cannot provide legal aid for them—-
selves requires that. the State participate in any °
such plan. - R . “
64 V

i

L The impetus for many of the new legal aid plans, including the
A.L.A.P., came from the legal profession itself,'aftef it had.pioneered
many earlier efforts ia\provide_legal aid to those tnable to afford’

norimal fees. However, it is questionable whether this was in response

to archanging consciousness on the part of the legal profession as to

the-Tegal néeds of the poor and disadvantaged, but rather, in response
to the increasing burdens, financial and otherwise, that the older plans

were placing on them. .This appears to have been a major consideration

: , 65 o
in the founding of the A.L.A.P. » - -

Government financing has indeed taken the financial strain off
the legal profession and t.c provision of legal-aid is no longer depénd-
ant on the charity of the profession. However, the question arises as

to how closer is this Province to attaining equality before the law

>

“since the inception of the A.L.A.P. It is now accepted that the.

B

"political" solutions of the Roman Empire and the "charitable" solutions

of the last fiv thundred years have no place in present day society, ‘but

is the A.L.A.P. the ideal Twentieth Century solution? An assigned

counsel system has its roots in the ideas of the previous centuries,

>

ideas which were fostéred by charitable considerations, and one wonders

whether the A.L.A.P. has iIn facf dive;ted itself of these cqnsiderations.



It is this aspect of the A.L.A.P., in addition to the actual mechanics
. B : / ' .

and scope of the A.L.A.P., which will be examined in moreé detail in

the following chapters. .

23
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R.S.C. 1953-54, c.51.

id. at s.611.,

[1970] 5 G.C.C. 353, 12 C.R.N.S. 116(N.B.5.C.)
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CHAPTER " THREE

THE AIMS AND STRUCTURE OF THE ALBERTA LEGAL AID PLANl

N In this chapter the aCtual aims and the administrative and
financial structuré of the A.L;A.P. will be examined to elicit héw far
they are in accord with the concept of equaiity béfgreAthe law.~ For it is
oBvious thaﬁ before a legal aid plan can hope to work t;wards achieving

equality before the law it must be geared towards achieving such equal-

ity.

I. ~ The Aims of the .Plan

D

‘As has been said, the A.L.A.P. has éé its étaté& philosophy
.ﬁhe principle that every person is entitled to receive such legal repres-
enFatién and assistance as a 'man ofvmodgst means'' could provide for
hiﬁself.z It is the aim of the Plan to provide him with such counsel.
The ?1an does not subscribe to the princiglé'th?t an eligible applicant
is;entitlgd to the counsel of his choice but rather it assiéns suéh

-

counsel to him.. -

. v ‘ ’
Sometimes in civil cases, if a successful applicant expresses a
desire to be represented by a particular lawyer,. the Plan may assign that

. particular lawyer to him. This usually occurs when an applicant has
) . . o g

Elréady.seen a lawyef whf_Eig/referfed him to the‘Plan on’lea%ning

that thié pérsonfconld‘ngt afford his fee,4 or when the applicant has
‘had pfev1ous dé%ilngs w1th the lawyer in question in less 1mpeCun10us
days v ﬁThe Pla5<aoes this for the gake of convenience for these lawyers

\

W% ape usually famlllar with the case or are familiar w1th ‘the applicant's

~

affairs. ’ B ' o
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In criminal matters the Plan denies an absolute choice of

a

counsel to a recipient of legal aidy although it appears that with the
‘agreement relating to criminal leg31 aidisigned with the Federal Govern-

ment, a province wide choice of any lawyer willing to act will have to

L

o . . . : 6
be given to persons charged with certain serious offences .

‘e

The articulated reasons for not'provfggng a legal aid rec}pient
with a free choice of counsel are that this enables the "burden' of legal

aid cases to be spread equally among the Bar7 by means of a roster sys-
c)

o : . . . . 8 .
tem, and that it may al3o discourage certain applications.. The inter-

ests of an accused do not appear to have been considered.

By not providing a legal aidarecipiént with 'a free-choice of

&

counsel the A.L.A.P. differs from the other leg;l aid plans‘iﬁ‘Cangda
that utilize the existi'ngﬁprofession.9 On its faée the A.L.A.P. aims at
fostering a normal soligitor-client rélationship for 1egal aid re;ipients
éé this is the relationship which ﬁhe'”man of modest means'. enjoys with

o 10 : . ‘

his lawyer. However, other plans argue that in order to foster a
s ' _

normal solicitor-client relationship a legal aid recipient must, from

the outset, be entitled to choase his own lawyef. They also argue that
by givipg a‘person this chlioice you are relieving him of some of the stig-

ma of charigﬁ.l;

This facet of the Plan appears to contradict one of its main
aims, that of plac%ng a recipient of 1egai aid in the same position as
v - * . S

% "man of modest means', for, a '"man of ‘modest means'" always has this
B o B

i

free choice of lawyar. It is conceded that a "man of modest means', as may

a legal aid recipient, may not know a %aw&er who éould‘deél with his -
particular problem, but at least the "#an of modest means' has that
o 7 i .

P

s,



baslc choice of counsel which is gener(lly denied to a legal a1d rec1p—

ient in Alberta. ) y.

G1v1ng legal aid recipients thls freedom of cholce may mean

that lawyers noted £ - their expertise would be inundated with legal aid

cases, but those law, s would.always have the right to accept only those

peop%f that they have time to»cater.for.}? This problem was uséd by a

— !

J . : ' ;
Joint Committee Report on legal aid in Alberta as support for the argu-

. !
ment that an assigned counsel system does not néeessarily mean that a

<
~

legal aid fecipient is not put in the same-positign as a man of modest |
means. They.said that, for alil practical purpoSes, the privatc citizen

.does not have a completely free choice of counsel as -many solicitors are
{\vr
.ond his reach for ”tﬁey are too busy or do not handle his type of
! . Id
or command a fee he can afford”.13 It is éubmitted that this does

\

not seem to recognize the fact that the private citlzen still has thls
/r”\ . ) -

Q351c frecdom of choice of counsel. ie may have to shop around” qnt a

aQ

legal aid recipient is ‘denied the opportunlty %ren to "shop around” for

- a_lawyer. In Ontarlo a lawyer is assigned to a legal aid’'recipient only -
L A

as a®ast resort, that is, if the recipient is unable to .find a lawyer -
. ~

e
V-

o . 14, L .
or-if he does not want to select one by himself. To be true to its

. - ,“‘ .
stated aim the A.L.A.P. should give a legal aid reqipient the same right
S . C o ! .

and opportunity to ''shop around" as a man of modest means.

A

A second and more nefarious reason given by the A.L.A.P. for

-~

requlng to glve a legal aid rec1pient freedom of ch01ce of counsel is 7
that by not giving such a recipient this choice certain appllcatlons will
be discouraged, i.e. an apnllcant,.usually an 'experienced.criminaLﬂf”on

being told that he cannot choose his own lawyer will withdraw his applic¥

ation and provide for his own:defencegls No details areé available, or

v | :

L
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I

4

- : . T e .y -
have ever been-glven,”on;@pWHthenmthls situation has .arisen and con-

‘do a second-rate job.

Tt is therefore'Suggested'that the A.L.A.P. give legal aid

rec1p1ents this freedom of choice of counsel . only then will it rid leéal

aid of its charitable connotatlons and be able to place a legal aid recQ

ipient in the same pos;tion as a paying client.

-

The Plan intends to provide just‘compenSatioﬁ to those lawyers

who act for legal aid clients but at the same time does not intend to be

a "make work scheme' for lawyers. Whilst the remuneration is supposed to-

be sufficient enough for the lawyer to provide a good ser¥ice 'to his

legal.aid clieht, the Plan states that it'"should not" provide or suppl
gal aid cli . y

=

an adequate living for lawyers. ‘ In view of the fact that,the remun-

eratlon a lawyer recelves from the Plan is not 1ntended to be sufficient
\

-

to provide him with aq*adequate living tuere must be a great temptatlon to

.
M

E'¢1§; —oTheVPIau‘itéelf refers to legal aid cases as being a "burden”

_andhwants this ”burdenV to be spread evenly across the whole»profess—

“ . v

e “ion. The idea that legal aid cages are a burden on the profession was

the Saﬁﬁ 1dea that prevalled when legal aid was in toto a form of cnar—e

e
-

ity. It. appears that by this’ one fact alone, the A L.A.P. though

. _\? ,.\ x,

professing to rid legal aid of 1ts charltable connotatlons has, from the

outset féiled to rid legal aid of rhese"connotatlons.

Thls fact whlch appears to contradict one of the main-aims of

the Plan when coupled w1th the denlal of” free ch01ce of counsel, would

B3
<

seem to refute any claim that_thevA.L.A.P. ensutes that equabg\? before

N
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“the law exists in this Province; —It is not suggested that the Plan is

not performlng .a useful funetlon in enabllng certain 1nd1v1duals, in

~ o
-

certaln c1rcumstances, to have access to a lawyer S serv1ces, but
rather that because of - the ba31c contradlctlons between the stated
phllosophy behind the Plan and the actual working of the Plan it is not

-worklng as effectively.in the interests of justice as it could.

. IL." The Administrative and, Financial Structure of the Plan

[

In Alberta, legal aid is available to anyOne'bf small and

moderate meanS‘who satisfies the required conditions. Unlike similar
plans, however, legal aid 'is not available by virtue bf a statute.l8
It was implemented under the .auspices, of sectlon 4 of the Legal Professlon
Actlgy agreement between the Government of the Prov1nce of Alberta and

the Law Soc1ety of Alberta._ It was felt that "an agreement is preferable.
Ato an Act of Leglslature because ofﬁlts flex1b111ty in the. -event of nec-

20
e351ty for amendment or change''. » , 3 LT

A |
The fact that the Plan has no specific statutory basis does
b - =
~ gtpport the argument that 1t is a more flex1ble structure than other ' —

a

.,

plans in operatlon, but it means that it does not have the air of perm;'
anence that pervades other plans zg/bperatlon. In Manitoba and’ Ontarloﬁr .
the Legal Aid Statutes are that type of Statute that are sometlmes

referred to as ”streamllned” they enaptnthé general princlbles on which
legal aid may be granted, and specify‘theheourts, tribunalsiand*matters
for which legal aid is to be available.; In these Provinces the machlnerv
by which these prlnciples are to be implemented is embodied in regul-
jations.21 Regulatlons can ea311y«be changed and it is submltted that

-

glving a plan a general statutory basis would not mean that an 1nflex1ble

A



~

"which wefé the models for the Ontario Legal Aid Plan.

structure would b¢ created, as has been feared. The only ''inconven-
ience" that could ensue from giving a legal aid plan some statutory
validity would be in the litigatgon that couldAarisé with regard to the
corrgct interpretation of the Act and Regulatioms. This is yhat.has

. © 22 . ' ’
happened in England with regard to their legal aid statutes, statutes

23

A profusion of statutes and regulations could only serve to re-

~inforce a bureaucratic superstructure, but it is suggested that giving

- I e
w0 B

the Plan some kind df"éfgtutory validiity would mean‘thét‘the'administr—
ators of the Plan coﬁld ﬁg held accountable to the courts or some other
égency. Such a statute méy have a limi£ing éffec; on the discretion;ry
#owers-of the various legal aid ccumittees, But at_least there would £e

some guarantee that- that discreti-n was b-ing exercised properly.

t

. . v
The Law Society is Tesponsiblce ror the administration of the

72
e

Plan in conjunctién with the Provincial Goverﬁment,ﬁ;hrough”@he aegis of

the Attorney General's Department). This responsibility still remains

25

N

with the advent of Federal funding in respect of ériminal legal aid.
The Law Society ﬁa; delegated‘mostvof its supervisory functions to a
seleéted committee, ﬁémel?, tHefJoint Committee én Legal Aid. The Joint
Committee carfies out supervisory and policy making fﬁnctions, and is
the body to which the Regional Legal Aid Committees are rééponsipie.
All:bﬁt”onevof tgé gémﬁers of the Joint Committee are lawyérs;

L 1 _ ‘
the only "lay" member being a chartered accountant.zé It is submitted

" that this preponderance of lawyers on the Joint Committee is wrong and

[

unwise; Such a committee, bearing in mind the service that ‘it  performs,

should be as broadly representative as possible of the other segments

33
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34
of the community. In particular, possible legal aid recipients should
be represented, as the Fact Finding Committee on Legal Aid in Manitoba
“pointed out in their report v -

% ...this latter objective can, but need not ‘nec--
essarlly be accomplished by appointing to the
Board (Joint Committee) one or more people on the
welfare rolls; alternatively, legal aid recipients

can be represented on the Board (Joimnt Commi ttee)
by competent soical workers, mlnlsters, those

/ _ - elected for public off:.e and others. 27

5

\A broader representation of the communlty at large would fosterba
~greater public trust in the plan and could ¢. .pel any CrlthlSm that
the plan wes exeiusiveiy benefiting.tge 1eger‘profession._ Furthermofe;
as publlc money is being used, on tﬁe whole, te finance the plan the
publlc sgould have the rlght to take part in the administration of the
plan. More than one writer has pointed out the potentlal conflict that
could arise betweee the government and the legal profe351en if the
latter had absolute control over a legel_ald plan.28 Such a conflict
could possibly be avoided if the.administrators o1 the plan represented
'the“ﬁopulatiOH at large for, ptesemably, the legalnerofession would
thee be seen to be acting w1th the populatlon and net 1n isolation:
An equltable compe51t10n of the Joint Committee would be 50% lawyers and
SO% laymen, for as the plan ;tself,leinot turnlshlng legal aid rec1p1eets
with legal assistance‘directly; bdt merely.reimbursing ptivate—pract—f
itioners whe take oﬁ_legal aid clients, it is iot itself ptactising law
and a fortiorari doeé;not necessariii have'td‘be under tﬁe ebsolute'

control of the legal profession.

Regional Legal Aid Committees are responsible for the admin-
istration of the Plan at the local level. They are centred in each of

the Judicial Districts in Alberta, altﬁough the‘Judicial District of



Calgary is in control of the Judicial Districts of Hanna and Drumheller.

The committees are composed of practising"solicitors and their primary
role is the .etermination of applications for legal-aid. It is sug-
gested that the comments directed toward the composition of the. Joint -

“Committee hold equally true of the composition.of the Regional -Commit-

tees.

w

The Plan is headed by a full time legally trained Director, .
responsible to the Joint Committee, who isilocatéd in Equnﬁqn; Tihe

Director is responsible for the day to day running of the Plan and for

the implementation of the policy decisions of the Joint Cbmmittee.

'The Law Society of Alberta is responsible for maintaining a
fund from which expenses are to be met and to which all reccints accrue
in\connection.with the runnigé éf.the Plan. The Plan is financed in
.part by the Provincial.Go;efnment, the Federal Covernment, d by moﬁey

recovered from some of th~ recipients of legal aid.29 The woney which

is received from the Federal Government is a set amount allocated each

! el
Pa

year and the Legal Aid Sotiety.must budget the.Plan'accordingly. This
”budget”‘restfictignlis:charécteristic of the various;legal aid plans
now in operétion-inlCa;;daBO and‘dgher countries. |

In England anAalternagive method of fiﬁanéing is used. Their
legal aid plén does not have td'operate*within a seﬁ Gbudget" buF is.
allocated funds. on ‘the basis of an "estim.ce'; if the e;tihate is in-
sufficieﬁt a supplementary gward is madef The British Parliament has
said that legal aid shall be given and it assumes the cost, whatever
it mey be.‘32 This seems a preferable wéy of fipanciﬁg a legal aid plan
as the administrators. of : e plan could continue‘to issue certifiéates,

even 1f they had exceeded their estimated expenses, confident that the

35



government would meet the cost. -At.the present time if the funds for
the A.LtA.P; are"running low,mthe number of certificates'isswed'necr—
eeses.33 This means that a person who mey have‘beenlgranted legal aid
earlier in the year could be denied such aid later_in the year if the

Plan had used up most of its allocated funds.

It»is,not felt that financing the Plan as the English Plan,is

financed would escalate the dost of’legal aid "> any appreciable degree..
. -« . 2
The money for legal j}dﬁonly represents lec” ‘han 2% ofwhat this Prov-

ince spends onjiﬁs\social services, which is hardly a greet financial

>
¢ '}' _. .

 burden.’ rurthermore it would mean " .t tuc Plan's administrators would

= 4 . . . .
not be so'constreined; and "that th 2y ~ooad 2ffec ively supply the‘
services that they arevmeantlto'iuppLy ¢ hao been said that youA
“oannotiselt}regal aid by the yaré”BS. Or. .. cth- extent of legal a1d that'
is to be‘provided'has been'decided uputr, i should be prov1ded whatever

the cost.

RS

:‘ Whlle'pertlal Federal funding eases the f1nanc1al burden of the
_Provrnce arid achleves some degree of unlformlty amongst dlfferent ',*
'proylnc1al legal aid plans,36 itais feltlthat‘the general revenues Of”n
the_Proyinee‘must be considered primarily responsible for,financing the °
Plan. However, a supplemental method‘of financing could possibly be
the interest that is earned on solieitors; trust eccounts Some legal
aid plans in Austral1a are financed in this way and for some tlme the
Legal Aid Society of BrltrshMColumbla has’ been u51ng money from this

source to flnance the offlce expenses of'its legal aid plan 38

The idea of using the interest earned by solicitors' trust '

accounts to partially finance legal aid was discussed in detail by the



Fact Finding Committee on Legal Aid in Manitoba.>’  In their report the

Manitoba committee suggested that all solicitors should be required
to deposit'in‘interest bearing accounts in a pre—seleeted bank or‘trust
company, all "monies held'by them in trust under circumstances rendering
it iupractical or of no value to the client the maintenance of a~seharate
‘trust account for the client in question."40 The interest which would
accrue would be paid directly to the Legal Aid Society. lhey argue
forCefully in favour of such a measureé and it is suggested that such a
cheme would be equally feasible in Alberta and w0uld prove to be a
useful source of additional revenue for the A.L.A.P. Indeed, by a
recent amendment to the Legal Professiqns Act,42-the machinery now exists
for the implehentation of such a scheme. Members of the Law Soc1ety of
Alberta are now required to maintain such interest bearing trust accounts,
the 1nterest from which is to be remitted to the Alberta Law Foundation.
It would be perfectly feasible for the Alberta Law'Foundatlon to follow
the. example of the Law Foundation of British Columbla and apply some of

this money to legal aid.

The question of finance is crucial to legal aid; every possible
source of revenue should be utilized. By using the interest from such
trust accounts, those membefsiqf the legal_profession who fear:the en-

croachment of government control and superv1alon of legal ald a fear

! A.
;/.'-u N ,r‘ .

which is often sounded 41 would be’ assured of some degree of 1ndepend—
p ' 5 -

ence from government funding. T '

Financingvand how it relates to the'control of any system for

prov1ding legal aid can have a marked effect on the actual operatlon of

a legal aid plan In the following chapters, ¥t will be seen how

these factors have had a marked effect on the scope of the A.L.4Q.P.
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III;‘ Footnotes to Chapter Three

Because of the scarcity of material on the Alberta Legal Aid /Plan,
most of the information contained in this and subsequent chapters
was gathered during January and Febrwary, 1973, when the writer
worked in the Edmonton office of the Plan interviewing legal aid
applicants Some information was also elicited from. an examin—

~ation of past filass on legal aid applicants and recipients kepc in

the Edmonton office.

Area Dlrectors Handbook, Legal Aid (Crlmlnal) The Legal Aid
Society of Alberta, July, 1972,

id.

This was a common occurrence with civil cases when the writer was
working in the Edmonton office. ' '

It is interesting to note that in England the Law Society has drawn
the attention of solicitors, whether or not they are members of P

legal aid panels, to the need always to consideryiwliether a client -
would be likely to benefit undér the Legal Aid AcbéLand advise him
accordingly, Legal Aid Handbook, 315¢ Also, fallureéto advise a ot
client that he was el1g1ble for legal aid could amount to profes—%

sional negligence, Matthews and Oulton, Legal Aid and Advice,
34 (1971). .

o4

Handbdck,'su ra, n.2.

L

Handbook, sugre, n.2. ) S

Probably the two most comprehensive‘legal'aiq plans operating in
Canada are those in Ontario and Madnitoba, both of which give a
legal aid recipient a cOmpletely free’&hoice of counsel. .

Alberta, Report and Recommendatlons of the Joint Commlttee on Legal
Aid, 16 (1970).

Ontario, Report of the Joint Committee on Legal Aid, 55 (1965).
Manitobas Report. of the Fact Finding Commlttee on Legal Aid, 19 and

n

The Manltoba Commlttee were quite emphatlc in pointing out that
whilst a legal aid recipient must have a complete freedom of ch01ce
of counsel, scounsel should have the same freedom of ch01ce to

accept or decline the retainer: Manitoba, supra, n. 10 at 19:

Alberta, sugra; n. 10, at 20. e o

Parker, Legal Aid Canadian .Style, (1968) 14 Wayne L.Rev., 471, .at

Handbook, supra, n.2.

L oo

A

R
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18.

19.
20.

21.

22,

23,

24,

25.

26.

27.

28,

29.

39"

Alberta, supré; n. 10.

' Handbook@ksupra, n. 2.

In Ontario the statutory basis of the Ontario Legal Aid Plan is
the Legal Aid Act S$.0. 1966, c.80.

In Manitoba the statutory basis of their plan is The Legal Aid
Services Society of Manitoba Act, C.L. 105, s%17, 1971, as
amended by S.M., 1972, c.63. '

Appendix VII.

Alberta, supra, n. 10 at 25.

f

See e.g. Man. Reg. 106 (1972) A Regulatlon undq; The Legal Aid
Services Society of Manitoba Act.

See e.g. Taylor v. National Assistance Board [1958] A. C. 532.
R v. Legal Aid Committee No. 1 (London) Legal Aid Area ex parte
Romc @1, [1969] 2 Q.B. 482,

Lowry, Social Justice Through Law, 8. (2ed 1971)

) ) :
In England it has been held that legal .aid committees are under a
duty to act judicially, so an aggrieved party can apply for an
order of certiorari, R. v. Legal Aid Committee No. 9 (North

Eastern) Legal Aid Area, ex parte Foxhill Flats (Leeds) Ltd., [1970]
2 Q.B. 152,

For a good description of the English Legal Aid Plan see Pelletier,
English Legdl. Aid: The Successful Experlment in Judicare (1967)
40°U. of Colorado L. Rev. 10.

The agreement with the Federal Government (Appendix VIII) only
stipulates the offences which are to be covered by the Plan
(clause 4) and, except for those offences which are punishable by
death and life imprisonment (Clause 5) the administrators of the .

- Plan still have a complete discretion as to the form of legal aid and

w5 should be eligible therefor.

The Legal Aid Society of Alberta, Annual Report, 1972.

Manitoba ' supra, n.llat 11. A recent report by the Law Society of
Upper Canada, Community Legal Services, (1972) has also stressed the
importance of lay representation.

‘Callon, The Government and the Soc1ety Their“Roles‘iniLegal Aid,

2 cazetéé’(1968), 10.

For the year ending'March 31, 1973, the estimated receipts were
$900,000 from the Province of Alberta and $50,000 received in
recoveries from clients. ~The Legal Aid Society of Alberta, Annual
Report, #1972. The Federal Government from January lst, 1973 is also
contributing 50 cents per capita of the populatlon of the Province,
(Appendix VIII, clause 6).
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E.g., British Columbia, Ontario and Manitoba.
See e.g., Cranston and Adams, Legal Aid in Australia (1972)
Australian L.J. 508 at 513. ' ’

Information contained in a letter to the writer from Seton Pollock,

- Secretary of the Legal Aid Committee of England and Wales, 24th Jan-

uary, 1973. - _ 3

Per D. Morris, past Director of the A:L.A.P. February, 1973. The
first area in which the Plan usyally cuts back is in granting legal
aid for divorces. :

Provi?je of Alberta, Department of' Health and Social Development s
1972,

Callon, supra, n:27 at 12. o

‘Fai birn, Comments on Federal Legal Aid Proposals, (1973) 4 Can.
Bar’ Assoc. J. 8. ) L .

Cranston and Adams, su ra;vn. 31 at 520. -

The interest monies are collected by the Law Foundation of British
Columbia which applies the money to legal aid, amongst other things,
e.g. law reforms and research etc. The Legal Aid Society of-
British Columbia, Annual Report, (1972). -

Ménitoba, su ra; n. il at 12-14,
id. at 13.

Callon, supra, n. 27 at 11.

The Legal Profession Amendment Act (No. 2) R.5.A. 1972, ¢.114, s.109. i



CHAPTER FOUR

THE SCOPE OF THE ALBERTA LEGAL AID PLAN

Legal aid in Alberta is available to all Canadian natioﬁals,
resident foreigners, n?n—resident foreigners, and étateless persons.
It is not available to perégns other than in their individual capacity.
In other words, legal aid will not be granted to a body of persons
whether corpofate or incorgorate; In general, leg§lxaid'$ay be granted

]
to any person irrespective of nationality, domicile or residence, who

. | :
can show that he has reasonéble groundg for taking, defending or being
a party to proceedings for which legal aid is available in court in
Alberta. This is, of course, subject to the general alification
that to be entitled to such assistance the person must ‘be unable, or
ST R p 3 ‘ .
would find it difficult, to pay* for a lawyer from his .own resources.
1, -
. ‘ Y . 4
Thus two basic criteria are used to determine a person's

eligibility for legal aid: his means .and the nature of the problem.

1t is these criteria and thegconsequences'that enéue‘from their use.

which}will be examined ih this chapter.

1. The means of the applicant
It is inherent to the concept of legal aid that some sort of
means test will be applied to determine financial eligibility. Under
‘ . 4 2 .‘ D TS
the Alberta Plan, unlike some jurisdictions; no strict financial limits
- . |4
> ; .
are laid down, i.e. there are no}specific amounts concerning income
. { - v
"and capital below which an applicant has to be before he will be
) Y ..

granted legal aid. This is in k?eping with the informal nature of
. _ ik T h : .

the Plan. It means that the 109?1 committee has total discretion to



deeide each case on its merite; The general "rule of thumb", however,
for deciding whether a person is‘finanelally eligible, is in essence,
governed primarily by consideringlwhether‘the propoked cost of a
lawyer would cause undue hardship tomthe applicant by nlacing upon him

an intolerable financial burden.3

It is . admitted that this leaves the Plan w1th a great deal of

-flex1b111ty which can be utlllzed to a considerable advantage Appar-
'ently ineligible appligants=woul§joften be caused undue hardship if
they had -to 'pay the rost of a lawyer themselves, .For example, if a

4

young person was living at home with hi: pa.ents,

theft, in all probablllty he would not be granted legal aid, as the
'local commlttee would feel that he could afford a lawyer on his salary.

However, if a man was married with six children and deeply in debt, with

Ny v .

a mortgage on his house and was earning $400 a month, if'tharged with'
thef - he would probably be granted legal aid, as in all probability he
could not afford a lawyer. This sort OEIrlexibility can there_ore be
advantageous in some instances, but it is submltted that it is prefer—
able to establlsh more concrete guidelines’. Allowances could ~easily be

made for persons such as the second individual .in the above example.

As the Economic,Council of Canada has éaid

the exercise of drawing statistical poverty
lines, ‘while bound to be somewhat arbitrary, is
; necessary for good social planning, because with-
/ out it, there is a great danger that the policy -
~makers will take the easy way out and either con-
Centrate exclusively on the totally destitute or
worse .still, beam much of its programme emphasis
to the moderately well off 4

472
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It is not suggested that such guidelines should be exclusive.

If, in the opinion of the committee, a person who is outside the guide-

lines that have been established, is deserving of legal aid they should

be able to grant that person legal aid. 1If established, such guidélines

should be subject to a periodical review; otherwise, criticism may well
. » 9

. .. 5
'arlse that the limits are out of date.

A person who applies for legal aid must make a full dlsclosure
w1th hlS appllcatlon form.of all hls flnanc1al resources, 1nclud1ng his

assets, such as a car or furnlture.@ He mus t also llSt any debts he has

incurred. In addltlon,’lf appllcable he is requlred to dlsclose his

spouse's and parents'’ 1ncomes.and to state'whether_any of his friends

may be ahle to help him financially. In practice this last queétion is

invariably answered in the negative, nor do many people furnish the.

.. s e . . . ' L . 7
Plan with information concerning tne meéans of their §pouse or parents.

»

- This information is required as the Plan has stated that it is only fair,

when considering an appllcatlon to take into conqlderatlon the “famlly

n

unit" A man of "modest means may have to go to friends or relatives

' to help 'pay fcr o lawyer and it is felt thdt a legal aid appllcant
should be encouraged to do this as well.

It is interesting to note that no formal check is made on the

~ . -

"information given by the applicant. In the past a Statutory Declaratlon

was 1ncorporated 1nto the appllcatlon form This often proved to be

fraudulent but because of the administrative difficultiés whichiensued

from having to have a solicitor attesting every’application the practice

G
‘was discontinued,) In Ontarlo the Department of Publlc Welfare carries

out an exhaustive 1nvest1gat10n of each appllcatlon, tne ‘cost of the

43
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investigations being absorbed by that particular department, not the

, -, 10 i o ' ‘
Lkegal Aid Plan. The Department of Health and Social Development has
been approached in Alberta to see if it would eonsiaer.carrying out
sim lar investigations in Alberta as the Legal Aid Plan iﬁpld never
abtsorb the cost of such investigations. however the response so far

.. 1
has been negative.

’

. If, however, there is a>suspected case, Credit Bureau invest- -
igative facilities are often utilized to make a thorough check on the

applicant. vanlc1on is usually aroused from 1nformat10n glven by the

'v}'.

N : 2
other party 5" the proceedings_,l by accident,13 or from information

supplied by the legal aid recipient's assigned léwyer. When a person

applies for legal aid he waives any legal professional privilege with
regard to anything he says to his lawyer conterning his applicatiofiy

" This is subposed to ebable the lawyer to inform the Plan if he finds

out that any information:given by the applicant to the Plan is untrue.

Although this is only intended to concern information related to an

) ,
applicant's financial means, the wording of the waiver is so wide that

it could, it is submitted, cover any communication between the legal

aid recipientaand~his assigned lawyer. The wordihg reads as follows:
7. Waiver -~ In the event that a sollc1tor is a551gned ¢
' to me under the provisions of the Alberta Legal Aid
" Plan, I ‘hereby waive- any légal professional pr1v1l—
ege which ‘I have .arising out of any communications’
- passing between the said soliciter and myself, or’
between the said solieitor or any- -other person or
persons, or'between myself and any other person.or
. persons for the sole purpose of permitting the
Alberta Legal Aid Plan and those persons partici-
pating in its operation to assess the merits 4f this
application or any subsequent application which I
may make for legal a531stance under the Alberta Legal v
Aid Plan. 14
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Thé,”mefits of a person's application” could easily be construed as
/’covering any facet of his case. In this respect the legal aid recip-
;ient is treated differentl} or to be more accurate, has less rights

than the ordinary citizen, with regard to what he says to his lawyer.
—~ If,'thever, a comprehensive investigative apparatus céuld’beJestabl—
ished’there.wggii probably be no need for a %egal ald recisient to
waive thisrprivilege, and consequently the A.L.A.P. wou}d be nearer to
créatingfa norm;l solicitor—client relationship between a legal aid
recipient‘and his assigned léwyef. To this date,ls no one has‘been
prosecuted for giving false information on his application form. 1In
such cases, if a certificate Has been issﬁed it has just.been Qith—

9

drawn.

7

The reason for there being no fofmal check on an applicant's"’
financial resources is merely becausé;thé Plan éould not absorb the
costs gf'making such checks. 1t is suggested, howevef; that money
couid be made available to establish some ;ind of investiga?ive

- apparatus. This would mean that it would be possiblé ﬁo &elete the

waiver provisions on the application form and could prevent any crit-

‘icism that the Plan was being abused by those who could.easilyvafford
—

ﬁo pay forﬂa lawyef from their oﬁn resources. QOur sociefy is becoming
increasingly.sensitive tovabﬁses in various social welfare pgbg}ammes'
gnd iF-would be unf@étu@fte.if légal aid were to be subjqu to the same
cfitiéism that the U;employment Insurance Commission has bééﬁ}subjected

. - 17, .
to in recent months, ‘i.e., that the Plan was being abused.

’ Thus, an applicant's means are crucial when his eligibility for

legal.aif is being determined. However, it is not always the case that
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.a,legalwaid rééipient does mot.have to pay any money at all. Some
control over ﬁhé'cost of leg;l aid is\exercised by sometimes requiring
the -recipient tp*pay a proportion of the cost, thgt ié} if ;helcdmmit-
,teeAfgéig that hé is éble to db:so. ,Agéin; no specific‘criteria are
used to dgté;mine whether a person should be required.to pay a contrib-
ution té‘the coét of his case, and in this .sense the sameiéfiticisms
can be made of this.facet of the Plan as were madée agout the general
means ﬁest, Recipients are also ébmetimeé requiréd Lo Sk é'promis~
sory note; so that if in the future they are able tc .=pa. the costs
which they have incurred there is no difficulty in reédvering suéhvmoney

18 y

from them. This procedure is provided for on the application form

where the applicaﬁt selnev Ledges the fact that he may be asked to. repay

—

the Plan any costs incuyred on his behalf.

So@éfi@éﬁnan'applicant may be able to pay a lawyer's feé, but -
there is something exceptional about his case which requires that the
lawyer speﬁd more time or money OD it than is usual, and consequently
the clieﬁt finds that he is unable to afford this extra expénsgn In

" such cases a ''limited" certificate-may—be issued, i.e.,.the certificate
‘limits the amount of money that. the Plan will pay to the lhwyer t§
specifié expenses. Thesé cases are not frgqﬁent but such certificates

_have been issued when the committee has considered that it is in the

interests of justice to issue such-a certificate.

(&)

Once a person's financial eligibility has been determined,

it is then necessary for the committee to dec: if the applicant's
/ ‘ ; .

Prqblem is one which is covered by the Plan.



11. The nature of the problem
When applying for legal aid an applicant must also complete a
20 ) ~ |
form . which, in theory, should contain sufficient information and be
. . B} .

supported by any necessary documents to enable the appropriate commit-

the applic:i 2n shou e grhanted because of the applicant's )neans and/"

the problem

; /- -
age under the Plan by reason of the nature of its action, alcﬁpugh it is

. . - . 22
- not intended {nat the giving of legal advice be covered by the. Plan.
On. the criminal side, however, certain offences are excluded. These
1nclude all offences which are punlsnable by way of summary conv1ct10n.
' -23 ..
Although ‘as is stlpulated in the Federal Agreement on Legal Aid, if
there is a likelihood that upon conviction there will be a sentence of
1mprlsonment or the 1oss of means of earning a llvellhood legal aid
. . 24 . e : . o L. .
will be prov1ded. It is difficult to see how this questlon can in
fact be answered by the local committee, for it means ‘that the local
committee has to predict What-a‘particular court's decision will be.

tiaving to make such a decision ought”not to' be .part of their function

and. furthermore, is notwithin our concept of criminal justice.

No such probiem arises if the offence is one which is punish-
able by way of indictmenc; such offences are automatically covered by
L ‘ . . '
the Plan. 7 - This includes those-offences against which the Crown can
proceed either by wdy of 1nd1c;ment or by summary  conviction, but has
elected to proceed by way of(/ndlctment. Proceedings pursuant to the

Extradition Act and the Fugitive Offenders Act are also covered, as



: ) v ) _ . . - 26
are appeals in matters which have been mentioned as being covered.
: 7 ~ .

It has been suggested,z? and the writer agrees,‘thaf_for a
legal aid plah to go towards achieving fqli equaliEy before ;he iaw, all
financially eiigible pep%onu who have been charged with anyfgriminal
‘offence should bé entitl;d to legal aid. The A.L.A.P. fails to provide
such coverage, mainly because it lacks the financial résources,\which
would léad one to the conclusion that before it can be a vehicle for
attaining équality‘beforé the law it would have to provide such cover— 
age. ' . . )

:If an applicant is not in custody, whether or not he should be
granted.legal aid is usually decided on the basis of an interview. In
practice it is.only the "doubtful" cases on which the‘Area-Committee as
a body decides{/ In most casés,'the.Director, in his‘capacity as sec-
retary of the committee, and in other qéntres the local secretary, 1is
able to make a decision one way or the ¢ther ithdut-referring the
application to the commitﬁée. Before an'application is granted in most
civil cases the:appliCahf is referréd to a lawyef who is asked to
report'béck to the Plan én the merits of the appiicant's case and whether
he would be willing Eb handlé“;ﬁe case. The lé@yer is entitleg to charge
a SS'fnuisance” fee for an in;erView with the applicant, although .it is
not ali that coﬁmon,for them to do so. Invariably the’la;yer recommends

that :the applicant be granted legal aid and that he or someone in his

§

office_wili handle the case.

N

As the Plan is' presently constituted these "screening"
interviews both in the Legal Aid Office and by private lawyers, are
necessary because in many cases people aré'unable to ‘put down on paper

' . ‘ 29 . Lo L
what their "legal' problem is. -Indeed, in some instances their

v

48



problen is not one which could be strictly termed as being "legal'. 1In
these cases if it is possible they are referred to the appropriate

agency that can help them.30 L N

ng

In considerinr whetlier a case is deserving of assistance the

Committee is guided by one of the fundamental principles of the Plan, _f\ )

i.e., that of placing a legal aid recipient in the same position as the
"man of modest means'f..31 Thus, legal aid will only be given in those
cases where a '"man of modest means', for whom the cost of ghe proceed-
ings would be something éf a sacrificé and the risk of losing a fécto;
“to be weighed up ‘with care, would proceéd. In essence, therefore, ‘an
applicant has to prove that he is a reasonablevman with a reasonable
chance of success. This is Because it is not intended.that the Plan
should become a means of furthering litigation which is vexafious in
character, which the reasonable citizen does not pursue,\e.g.; an

action for trespass or assault arising from a backyard quarrel. Nor
s ‘ o ¥
is it intedded’to’give aid where aid is available through other.
32 0 oL n o . h o
channels, nor wheré a man of modest means would not be able to aff-

LA Aol e

; R P & B AT e
ord to take the same measure:, fof it is argued that this would mean
: s : X ?

i o <o

X kA

that you were plécing a legal-aid récipient in a better position than
the man of modest means.

This is, in fact, a virtual admission that equality before the
law. does not exist in this Province, for though.'a man of modest means

may- not be able to afford to pursue a péﬁtichlar course of action, a
wealthier person may wrll be able to afford.such an action. Further—
more, in some cases a man of modest means may not bother to puréueva

course of action for thé recovery of say $lOO; hé may feel he can absorb

his losses, but to-a?potential legal aid recipient $100 may mean a

49
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great deal more than it does to4a‘”nan,of modest means'" and it seems

that in such a case to refuse him legal aid QQuld be most unjust.

Although the "man of modest means" is one of the fundamedfal
concepts of the A.L.A.P., he has never been defined;‘ Liké‘th; ”man‘&n
the Clapham omnibus' he appears to be yet'another_cOnyenient‘legalﬁ
giction. It is suégested that befbie such a concept was adopted by
the fpunders of ‘the Plan, there should have béen'some attempt at a
definition of Qhat this mythical Lhire‘constitu . Howg&er) it’is “
suggested that in all probabiiit' it wduldlbe.virtually imposé%bie toi

define such a nebulous concept i a2l terms, i.e. by his income or

capital; as the variables involvad are.too diverse to be covered by a
. :

singular aefinition.
In view of this féct, a different ”ﬁodel citizen" sho;ld be
used by the Plan. .A much more wo;thwhilé‘éoncept wbuld bévthe‘”man‘of
adequate means'. Using such a concept wduld'méan fhat.legai'aid would
.notlbe denied purely on the twisted'reéSpning;thagpthe concept ofvfhe
man odest means has generated. The cfitfcisméthat ayiégél aid
recipient woulq then be in a better ﬁosti;oé'thaéla fﬁan'of modest -
means'', could be countéro‘ by the aréuhentfﬁhat a "man of modest

means' is being deniec ce if'you assume that in some .circumstances
he cannot afford a lawyer. If this is. then the case, the "man of

v T A .
modest means' should also have access to adequate legal servicesithat

he can afford.. In this regard it has been suggésted3é that a prepaidf

legal service plan35‘could.bé a'précticaljmethqd of achieving this end..

The overall effect of the concépt pfffhe “man of modest means' .

has beeh that too many people have been denied legal aiaﬂwhen they have



had urgent need of a’lawyer but could not afford one. This has been
especially true where appeals to a superior court are concerned, despite
the fact that a would-be appellant was granted legal aid when the matter
was before a lower court. 7He reasoning used is that if a "man of
'modest neans” could not afford to appeal, which is highiy likelyiwhen
one considers the costs inﬁplved in an %féeal, then iegal aid shouid

not be granted. . o

o
s AR

RS
In fact the A.L.A.P. is very strict in granting legal aid for

‘ 36 g v
appeals and pecause -the concept of the "man of modest means" gives.

the administrators of the Plan an enormous ‘amount of discretion in decid-

ing when to grant legal aid, it is very uncertain as to whom legal aid

will be granted for appeals..
PO
Some guidelines are laid down with respect to appeals in

L 37 .
crlmlnal cases but it is doubtful whether tney can ensure that legal

conviction then 1t 1s necessary for the appllcant s trial counsel to\set
\h

forth the grounds of appeal The Area Committee, if in any doubt, is

requlred to obtaln a, second ‘opinion as to whether or not the appeal

should proceed This second oplnlon usually ‘tréated with more favour
than the trlal counsel'sy the effect being tivat if the second oplnlon

is against appeallngctnen legal aid will normally be refused.
¢ - If the p%pposed appeal is from sentence only, the Area Com-

- i _ _ -

mittee can exercise even more discretion. They are instructed~° to

"look at the offence charged, the record of the accused, and the sent-

ence imposed,;taking into consideration the age and education of the

accused. In. this’ regard they are performing the function of the court,
) ¢ . N .

51

&ﬁxd w1ll be glven for deserv1ng appeals. If the proposed appeal is from
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and, it is submitted that this should not be their concéfn._ With
respect, to all appeals, if/;n applicant is financially eligible a lawyer®
should-be appointed and it should be for that lawyer to decide on the
desifability of an appeal, Qhether it be Irom COn;iétion or sentence.
The»Area Committegs should restrict themselves, aé faf as 1s possible,

to administrative functions and not to judicial functions.

IITI. Consequences ‘

. N | . &
Thus what is strikiig about the metliods used by the Plan to
~determine eligibility is :the amount of discretion which the Area Commit-
tees have in deciding who is,, and who is not, eligible for legal aid.
As has been said, this makes fhe Plan very flexible in character; but

it is a vacuous flexibility, and“there should be more concrete guide-

1ineé laid down as to how eligibility should be determined.

. N .
At the present time a person can appeal from a decision that -~

refuses him legal aid, up to the Joint Committee. This right of
. \, - . )
appeal is not at all wecll publicized, in fact, it is only mentioned on

i 3 & i
the notice which informs the public on{th@ﬁavailability of criminal

I

"legal,aid.3? “Apparently if an appliéanﬁﬁﬁges not ask about this

right'of appeal he will not be informed of it by ﬁ%@FPlan. Presumably

this is because the administrators, of the Plan are more concerned with
. &L PP . R _
keeping thé”costs of legal aid down. than with prov1d1ng_ggod service.
o

[

In Manitoba an applicant, if he is refused legal aid, is in-
formed of his right to‘éppeal in the refusal letter.40 It is suggested
that the administrators of the A.L.A.P. cannot ethically argue against

following_Manitobé's example and that information on the applicant's

right -of appeal should be contained in every refusal letter forthwith.



Even if a person does decide to make sqch an appeal, he will
find it very difficult to articulate any grounds for appeal. The flex-
ibility of the rules for detérmining eligibifzéy means that the Area
Committees héve'an’al;dsf unlimited disqretion in such matters. He

would find it very difficult to prove that the Committee had not exer-

cised its discretion properly.

These aspects of the eligibility provisions taken with the:

concept of the "man of modest means" call for a total re-examination

£

of those provisions. Frivolous civil actions ought to be discouraged

but the exclusion of certain criminal offences from the Plan's coverage -

means that from the outset you are denying some persons accused the

oy ' T e T
right to equality before thewlaw:”

. : Y )

N R AN E A L

Furthermore, clear and effective’, thodgh not-exhaustive, . rules
. 2l : S T .

Y LA S
3 ‘ 4;‘,/’ .

are necessary to act as guidelines for determining eligiBlity, not *...
only to ensure that the Plan assists those who need help but also to

prevent abuse. If must be seenthat if the Plan is wisely administered

$ iy

: ' . v W
its eligibility provisions can be an efféctive means of preventing aby

use., What can happen if you leave a plan open to abusecyas:wéil e

Y

instanced by the forma pauperis procedure,‘as Maguire has dgaid

The [forma pauperis] procedure unless wisely ad-
ministered is Susceptible to gross abuse either

by the persons whose causes are not meritous or

by persons who are entirely able to pay the pre-

scribed costs and fees. So as sdon as the Judges

find that the law is unbarring ;He gates for

imposters, cranks, fraﬁds and déadbeats,vwith N
highly dubious and 'shady complaints, the inevit- Y
able reaction is to shut down.41

This is a dénger of which all legal aid administrators should be wary,

for a plan is effective only so long as its administration is

53
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efficient and does not leave the plan open to abuse.
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Society of Mlberta, 1972.

In .Manitoba and Saskatchewan such limits have been imposed,
although in Ontario and British Columbia no such 1limits have
-been imposed. 'R& o~

{

]

Handbook, supra, n..l. and Appendix VIII, Clause 4(1).

. As cited in Manitoba, The Report of the Fact)Finding Committee on

'Legal Aid, 16 (1971).

#This is a perennial criticism of the legal aid scheme 1n England.
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See e.g. The Cobden Trust Legal Aid as a Social SerVice, 15(1971).
. 7 : 1

”

]

This is a personal observation,made by the writer whilst working
in ‘the Edmonton Office of the A L A P. and examining the files of
past applicants . . S s
Alberté, Report and Recommendations of the Joint Committee on
Legal Aid, 27 (1970).

Per D. Merris, Past Director of the A.L.A.P.

Silverstein, The New Ontario Legal Aid System and its Significance
for the United States’, (19673 25 The Legal Aid Briefcase, No. 3,83.

Morris, supra, n. 9.
{

¢ . s

It has been found that the other party .to an acti ‘ometimes

“.claims that ‘the legal aid_ recipient carn well affd '

“togpay fo
lawyer. However, only in & few: Eases has this been {G)nd to %%?y piti,
Grue: o ! - S 3 PR
For example, the Past Director of the _:&ﬁ?.beD.‘Morris, saw-by
chance an advertisement in a newspapér featuring-a 1eg§r aid rec-
ipient as the model.’ The recipieént in question had claime& that
she had been unemployed for some months !!

Appendix I.
June, 1973. T - o ﬁfy ‘
Morris, supra, n. 9.

Edmonton Journal,. 9th March, 1973 at 2.

The total amount recovered from legal aid recipients during the year
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ending March 31st, 1972 was $34,356. The Legal’ Aid Society of
Alberta, Annual Report, 1972. For a critique of the cbéncept of
legal aid recipients contributing towards the costs involved in
providing them with assistance see, Zander, Contributory Criminal

Legal Aid, (1967) 117 New L.J. 247.

For example, legal aid was once given to a person to the ameunt
that it cost his lawyer to make a visit to a foreign country. ~Such
a vie . -was necessary if the lawyer was to conduct the case prop—
erly, but his ciient could not afford to pay this additional
expense, :

Appendices I and II.

For example,'in Manitoba will not be granted for an action of alien-
ation of affections. Man. Reg. 106.20(1972). A Regulation under
The Legal Aid Services Society of Manitoba Act.

See in}ra, Chapter Four.

Appendix VIII, clause 3.

id. clause 3(1)(b).

id. clause 3(1)(a).

~id. clauses 3(1) (c), 3(1)(d), 3(1)(e).

Canadian Corrections Association, Suggestions for a Qood Legal Aid
System in Canada, (1966) Can. J. Corrections, 173.

Supra, n. 7. , »

‘

‘Supra, n. 7. Lack of perception as to what problems are -leg=l

problems is dlscussed in Chapter Six.

For -’ example, Small Cla;ms-Court, Debtor's Assistance Boatrd, Tamily

Court: ;

Handbook, supra, n.l1. - - :

| v
Supra, n. 30y

s

This is a. common argument used byﬁfhe A.L.A.P. to justify the,

refusal  of legal aid for appeals.

Smethurst, Prepaid Legal Servicee, (1972) 20 Chitty's L.J. 303.

See infra, Chapter Seven for a discussion on prepaid legal
services. : ? : ' -

A separate application form has to be completed by a person seeking

legal ald for an appeal, see Appendlx VI. !

. ' R
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40. Form 4, .The Legél Aid Services Society of Manitoba.

39, Appendix IX.

41; Maguire, Poverty and Civil Litigation, (1923) 36 Har. L. Rev. 361
at 378. ‘

S

lac]



« CHAPTER FIVE

-

THE ALBERTA LEGAL AID .PLAN IN PRACTICE
v N Py "\

In fhe preceding chapters the aims, structure and scope of the

'AZL:A;P. were discussed and it was suggested that, because of its very

Btfucture and réstrictive eligibility provisions, it could only par-

: . o
tially aim at.attaining equality before thé law in this ;Province.  In

this chapterwit»is intended to examine certain features of the Plan in

.

operatign. - »
e ‘ v

'LvThé first part of the chapter concerns.actual access tq the.

Plan and whether ﬁﬂe“Plén affords or can afford th%géhyhat do receive
S ; o ' N A ,

legal aidi, 'the same standard of legal services as those who pay for a

iawyer from their own resources. _ . . A
A ST ‘ , & :

Iﬁ th;:sécond bart some general observations are made with
regard to twé féatures.of tbe Plan; pﬁblicity for theVPlan aﬁd'the
exclus. - f legal adyice from its’coverage, which illus;rates further
.how the Plan ﬁ?§ be wgrking against, rather than towardé, the attain-

s

ment of equality befqré the law.

)

.

N

I. Access to thé Plan and the Service it Provides

1. égfiminal ‘s
. hCS .

" If the accused is not in custody, his application has tb b%
- S

made in person to the legal aid commitLee'in the judicial district in

c. . ) &
which he has been charged. This means that he has to take the initi-

ative in applying for legal aid and presuppdses that he knows of the

Plan's existence and what its function is.l‘ If he is found,eligible,

>
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as has been said, . 2 will be assigned a lawyer, and, in theory; that

lawyer will represent him as he would represent any paying. client.

If the accused is in custody, it is not possible for him to
N

apply for legal aid in the above manner. -Aiso,‘it is usually of the
utmost importance that he_receive‘speedy legél advice; however, the
A.L.A.P. does not appearvté be able to érovide such speééy‘iegal

advice. ‘Unless the‘accused is in c:stody in Edmonton or Calgarfi to

obtain legal aid he must take the initiative and apply from his place

3 ) . .
of custody. This means that he has to rely on his custodians, who
may not always be sympathetic towards him, to facilitate his applic-
ation.. This means that after a person has been arrested there may be

a considérable time lag before he is able to feceive any legal adviCe/L/

whatséever.

B
{ , : : L

N . . . -

If the accused is in custody in Edmonton or Calgaty, his first

) -~
e,

_contact with the Plan is wvsually whenmé*repregentétive,of the Plan

o

. G T
makes the regular morning visit to the Cells.4 ‘Such representatives
are not allowedA;o give any legal "advice but are merely there to
assist those who wish to épply for legai‘aid:in filling out the épplic—
ation forms. They can only advise the accused that if a lawyer has not

ol

béén'apppinted for him by>the time of his next court appearance he
should advise- the Judge that he has applied for legal aidsand ask for

a remand or adjournment; indeed, such advice® is contained on every

S 5 . N . ‘ -
application form. This means that although’the court.is not supposed
to know that an individual a recipient of legal aid, in many cases,

‘of necessity, an accused ‘has to inform the court that he has applied

for legal aid due to delays which are-inherent in the present p@océd—:@;

ure, in providing himvwith'a,;awyer. L . /'ﬁ C . s

. ; ,
- AN /
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Thus, under the Plan it is virtually impossible for the

accused to obtain legal aid duriﬁg the period imﬁediately following

Q

his arrest and prior to his first appearance.’ ' Decisions e
. 8 . . : . )
United States Supreme Court have shown that legal advice an. assic --

‘ance may be too late if.it i only provided after the firs't court
0 - ! ’ N Pl

., appearance. Indeed, the Repoft and Reéommendatioqs of the Joint

Committee on Legal Aid in Alberta9 stressed the point -that this kind
. o e -

of delay can lead to

..« unwarrantad guilty pleas entered by reason
of ignorance, frustration or persuasion; sent-
ences unmitigated by representations of counsel,

< . “particularly in the case of the more unsophist-
icated prisoner, unnecessary not guilty pleas,
and to unnecessary.reservations of plea and
remands while awaiting the processing of the
legal aid application and the appearance of his
assigned counsel who in many cases, advises th.
accused toplead guilty.lO

The_same report suggested that a viable method By which' these
o , , o ‘ . _ I |
problems could be overcome would be to establish a duty counsel system

as the Province of Ontario did in 196612 and which other Provinces are
planning to do or have in fact done so. The planners of the Ontario
Plan were cqncgrﬁéd Jith providing legal -aid as early as.possible14 A

and wanted to ensure,théf no administrative red tape robbed the accused

1

of the legal help he ﬁeeds. In Ontario the accused's first contact

with the legal aid plan is not withgthe lawyer who will necessarily
‘take his case in court, but with the duty counsel. 1In the.early morn-
'ing-the police cells are visited by a team of duty. counsel (one'fbr

each sitting) who offer their services to those in custody. -All those

who desire a lawyer are interviewed and preliminary advice is given to

'
L

piea, adjournment. and bail or anykother help.  Thése.whovdesire further

i

.60



. . 7~ . T
advice, as to-pleas in mitigation of sentence or to defend the charge
‘against-them, are then referred to the legal aid office. If thev e
eligible under the Plan. they are_provided with a certificate which

entitles them to the services.of a lawyer.

. The most important aspect of this‘system is that no one is-

deprived of legal .advice at the crucial first appearance in court, even
if it is later determined that they can afford to pwy for a lawyer .

. . ‘ @ _
from their own resources. The duty counsel also sits thirough court

" hearings as a watch dog and will sometimes ‘intervene in cases, eéven

where the accused has decided>tb}proceed without a la Cer 16 In

addition, as the police realize that a lawyer will be seceing the dcc-

.used very soon after his arrest there is a very salutary ecffect on

police practices. It also has a therapeutic éffect on those wno are
. R . . . 1

upset by their experience who '"otherwise might have made a precipitous

. . . - ¥ : . .
decision about their plea or other pérsonal matters'.
, o
Needless to say, the system depends on having conscientig%s
WA .

"duty counsel who can exercise fast and»responsible judgment in the
cell interviews and who -are prepaféd to do the same in the court room,

even 1f it means displeasing the Judge or the prosecutor.
1% Q . . . : 3 ) : .

 9; ', It is suggested that it would be feasible, and desirable,to

éstablish sucﬁ a system in Alberta. Ig iS‘probab}y the most effective
method of‘énsufing'ihat.aﬁ arrested persohisee$vé lawyer witﬁin tweﬁty—
‘foUr héﬁrs of his arrest. As ha; been shown, thc¢ A.L.A.P. preseﬁ:ly
fails»ih;tﬂis regard . |

3

'Although the duty counsel system in Ontario enSures that an

61
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accused receives speedier legal advice, it is felt in that Province

-that an arrested person should be able to receive legal advice even

sooner, i.e. at the time of his arrest. Consequently, an éxpériment
is underway in Toronto, whereby free legal counselling on a twenty-
four hour basis will be available to all accused pérsons. Under the

experiment any person accused of a crime and held by the¢ police will

~

be provided with the telephone number of a standby lawyer who will be

able to arrange bail,provide ac sice, or-d.rect the accused to the

regular legal aid channels.” espite the fact that there is a much
lower incidence of arrests in Edmonton and Calgary than in Toronto, it

is suggested that such 4n experiment would be worthwhile in those

centres. The administrators of the A.L.A.P. are:folloWing “he Toronto

: , 20 . :
experiment, but it is suggested that the full worth of su:h « scheme

in Alberta can only be géuggd from experiments within Albert. its=1f. s

.
.

Once a'successful:épplicant'undgr the A.L.A.P. has me 2 con-

Ve .

tact withy his assigned lawyer does he receive the same service as a

paying client would receive? And is his lawyer as conscientious as he

N

would be with a paying client? There is apparently some discontent

P
'

amongst some lawyers as;ﬁo the set tariff of fees as they feel that Ehey
21, . » o | 3
are too low. "This would tend to suggest that they are tempted to
perform a second rate job where a case is a legal aid case, e.g. it may
only be worth their while to plead guilty. Whether lawyers do in fact
perform second rate jobs with legal @éﬂ cases can only be a matter of

conjecture as it is something which is impossible to détermine from S

the files. 1If the fees are too low, then they shodld be raised to a

more equitable'level, for if the lawyer is mnot receiving an adequate

fee he i3 é%upd to regard legal aid work as 'charity work' and be

RS
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subject to the suspicion that he is not doing his best for fiis client.

7 RIS

on a roster

In theory, the assignment of lawyers is done
.22 ey ' - S . LA C
basis, i.e., tlie next name on the list is assigned the case. Two

' panels are maintained, one which is wused for all but the more serious
. - ) - v ) ?&-'_
9 . o Lo T R : Lea "' ] "

" criminal .cases, the other for the more serious cases. . -The first panel

b L . . ¢

is comﬁbsed'offthdse membérs of the Bar who have been called for a
,perigd bfguéftb ten years or longer if they wish to remain on this

e
o

P E "w‘ , g . o ) P .
.o panel, | They a%e ot necessarily experienced criminal lawyers. The

Cu

Gp e ot~ L : .

' "sécand ‘panel is composed of lawyers who are competent and experienced
, < E . . '-‘,'/ s

vw C}/x.. ’ e °

- - in eriminal matters. - / Ty

| 7

o

 thf is the purpose of the Plan to spread the bulk of criminal

legalVAid,work across the whole of the profession. However, X sﬁallj

core of lawyefé appear to handle the bulk of the cases.23 -This develQ
! ’/l T B . ) .
bpment_hasqglso taken place in Ontario and it is envisaged that this
will lead to the growth of a '"legal aid bar'', i.e. that there will be

4.0 a groug.ofwléwyérsvwho,will come,tdispecialize in'legal aid cases.

Alfhoughotﬂé A;i.A.P.‘does not intend to be a ''make work scheme for
L VAT S | R
y it appears that chi%é%ﬁ what it may indeed become in future

Some féar that this development will .result in' the profession

degenerating into strata although it has been pointed out that two

_ . . 2 :
classes of lawyers have always existed > and that if any professional .
S ; e ) . .

trend were to Fmerge it would probably be a‘slight narrowing of the

gaps between the graduations of‘the.profession.

!

It ié‘suggested that if the lawyérs‘aré.performing their
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”
/ \ . .
duties competently and assiduously there is nothing unethical in such

lawyers concentrating on legal aid work. Furthermore, it may lead .to
such lawyers develdping expBrtise in this linde of work, an expertise

that they have never really had the chance to develop until now,

2. Civil Matters

&

As has been pointed out, if a person is not in custody it is
. { t

incumbent on him #o "seek out' the Plan in order to apply for legal aid.
This is also the situation with regard to civil matters. It appears

[

that very few perle approach the Plan on their own volltlon bud(are

2
belng referred to the Plan ‘either by lawyers in private practice 7,or

o

’

the social welfdr agencies.

!
i

As with criminal cases, once a certificate has been issued,
in theory, the/lawyer will proceed with the case as if the legal aid
i . ' .
were a normal ‘paying client. But, as.with criminal- cases, there have
5 . - . . 29
been some protests as to the inadequacy of the fees that are paid,
/ o o

and it is suggested that the conments made earller on in this regard

are cqually pertlnent to civil cases. I S 3V§wi
/ . : . N -
B

'The bulk of the civil cases handled by the Plan are either
P . .
concerned with divorce or other-matrimonial disputes,BO but it would be
wrong to assume that these cOmprise thevbulk of the poor's legal prob-
1ems. It has been shown tiat-the poor face a wide range of legal
problems,31 problems which are not being dealt w;th by the A.L.A.P.

One thereforelgets the impressiop that the Plan is under-utilized in
this‘regard, gddgit is intendEd to examine the pfgbable reasonsffor

this in the rest of this, and the following chapter.



~something akin to a neighbourhood law‘office32;‘
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II. General ObserVations

1. Pub%icity for the Plan
From an examination of the files and working in the Edmonton
Legél Aid foiee, the writer was able to forﬁulate an impreséion of the
typiqai légal aid client. 1In criminal métters the majofity of recipi-
ents are iﬁ custody, or have app%ged fré%.custody, and are invariably
unemplayed. In civil mattérs, the majority of recipieénts are female,

on welfare, and are seeking help with regard to their marital affairs;

e.g. they are seeking a divorce, a judicial separation, maintenance, etc.

‘-Usually in botﬁ ci&il and criminal matters such recipients
had not applied for legal aidbupon theirAan volition. Those in cust-
ody had been approached by the plan whilst in custoéy and in the
majqrity of ;he‘civil cases thé régipients had either been referred to
the Elanvby their yelfare{;gencies or by lawyers in priyate practice.

O0f those who had applied on their own yolition;‘many had applied for

legal aid before and therefore knew the procédure that was involved.

This would lead one to surmise that the publicity for the

.Plan, as to its purpose and coverage, has not been very successful. As

eVidence of this, a large number of those applying for legal aid were
unaware of what was involved. They imagined the Legal “id Office to be

nd ‘Werfp most surprised’
W ety p

K oo
«1§§gers in private

v

. . .

to 1éarn that the Legal Aid Office refers t@@ﬁj

practice.

t

L In fact, pUbliciEy for the A.L.A.P. is notable only for its .

virtual nOn—existeﬁce; one wonde¥s whether this is a deliberate policy

¢
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"decision of the administrators .of the Plan as a part of their attempt
143 . ) . . .. ”/3'3. e . « . .

to ‘'discourdge applications' 7 iPublicity is of paramount importance

if the Plan is to reach, those people it is intended to help: ''The

best legal aid scheme in the world will;serve_iittle purpose and few

clients.unless its potential clientele is told about itV

Indeed, it is incumbent upon the Attorney General of the
"Province, by virtue o6f the agreement relating to legal aid with the
Federal Government, to take reasonable steps to give publicfty to .the
, . ety 35
Plan so that the public is "adequately informed in this regard .

however, apart from the notices in the Provincial jails, which give

details of the Plan, little has been done to publicize the servicé.

In England, informative brochures gﬁd'pamphleté onltﬁe avail--
abifiLy of legal aid, prepafed by thg_Law Society, havé beenjgiyen'wiae
distribution; even television commgf;ials have been produced.37' It
~is suggested théé similar methods be uséd in Alberta in order Lhat the
A.L:A.P. is given the‘widest’possible publiéi;y. In addition, in order
that those accused ﬁersons who are not-in cus tody éfe informed Jé the
Plan's serviqeé,when a.person is served with a sumﬁoﬁs it would be a
good idea.if a printgd nofice were attached to tie summdné giving the

f

. . 38 o ’ '
necessary information. - . _ » a\€5
. 3 A_, N . *

2. Legal Advice

The A.L.A.P. is pfimarily concerned with providing legal aid
of a_remﬁdial'natu%é, i.e. defending accused persons and pfoviding
lawyers fer those people’who are party to a civil action. It does

not intend to give advice, althqugﬁ'sometimes summary advice may be

given at the Legal Aid Office. Thié.is one of the most glaring



omissions. of the Plan, an omission that is common to most plans run
on a similar basis to that of the A.L.A.P. tiowever, some of these
other plans have recognized the importance of making such advice avail-

' 39 . . ‘ L
able, for, not only does it mean that you are nearer to ach1gv1ng

equality before the law, it could also be beneficiai to the Plan - J

~

making legal advice freely available could mean that future litigation

is prgvenﬁed,-thu;4saviné'the Plan the money it wogld have expended.ao
An attempt to remedy this defect of the Plan has been made

by the-Aiberta Branch of tﬁe Canadian‘Bar Asséciatién. .It has estab-

'lishédla lawyer referi;l serVigc whereby a person can receive for

$10 é half hour interview with a participaﬁing lawyer. Apart from the

fact that once égain the’charity of the‘professién‘is being called upon,

it is questionable whether such a scheme, distinct and separate from
' 41 ’

the present Plan,  is desirable.
The Plan itself should be working towards a viable solution

8 ,
to this problem. Thé'establishment of a_néigbbourhood‘law office may
‘be beneficial in thié regard. Fo£ this reason, in the follb&ing chaﬁe’
.‘Ler it is intended to examine the concept of the neighbourhood law
offiée and whether such an offiée could prdVide sége bf thé rémediesi

for this,and other defects of the A.L.A.P. 5
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10.
11.

12,

14,

111 Footnoteo to Chapter Five

2
» at for a discussion on publicity for the Plan.

Chapter Three.

~—

Appldcation forms aré kept at every custodial institution in the
-Province. Notices, informing the inmates of such institutions as
to the availability of Legal Aid, are also posted.
“In Edmontbu, such visits are made by members of Student Legal
Services. In Calgary, willing lawyers are utilized on a roster
‘basis. - ’

Appendix I.
Alta. Rules of Court, 933, reads as follows,

Where a legal aid certificate has been issuad

in favour of a party to any proceedings, the
existence of the certificate or of the fact that -
the person is receiving legal aid under a legal

aid plan in those proceedings shall not be dis-
clooed to the court.

From 100 files perused the average time taken in appointing a
lawyer in Edmonton was three to four days.

See e.g. Escobedo v. Illinois,v378, U.S. 478 (1964) and, «
Miranda v. Arizona;,348 U.S. 436 (1966).

niperta, Report and Recommendatlons of the Joint Committee on

Legal Ald (1970)
g o

:ié; at 21.

“id. at 27.

Such: a system has been operating in Scotland for many ye.rs, and
the .concept was adopted by the Ontario Legal Aid Plan in line

" with the recommendatlons contained in the Report of the Joint

Commlttee Qn Legal Aid in Ontario, 48 (1965).

In Wanltoba, the prov1510n ‘of duty counsel is allowed for by

,h Vlrtue -of The Legal Aid Sérvices Society of Manitoba Act, S.M.

D 1971, ¢, 76, .20, Am. S.M. 1972, c.63 ,; s.4. 1In British Columbia,
., discussion is underway as to the feasibility of such a scheme in
hat Province. The Legal Ald Society of Brltlsh Columbla, . ’

Annual Report 1972,

Parker, Legal Aid Canadlan Style, (1968) 14 Wayne L. Rev. 471,
at 479 .

'y . - . L . . R
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15." The Function ‘of the Duty Counsel, (1970) 12 Crim. L.Q. 124. _ d
S -«

16. For a good example of duty counsel acting in this capac1ty see,
supra, n. 15 at 1218, and Bolsby, Duty Counsel in Magistrate's
Court, (1969) 17 Crim. L. Q. 11.

14

17. Parker, §EQ£§J~H.,14 at 4+86.

18. Supra, m. ‘15 at "130.

19. CICdmonton Journal, 27th January, at 53.

20. id.

21. Thisfdiscontent was voiced during a workshop on Legal Aid at a

. Canadian Bar Association (Alberta Branch) meeting in Edmonton,
February, 1973. :

22. Area Directdrs' Handbook Legal Aid (Crlmlnal) The Legal Aid

' Society of Alberta, July 1972

23. This was noticeable from the files that the writer examined. Ac-
Cording to Mr. David Morris, the past Director of the Plan, this
is because a large number of lawyers are unwilling or unable to
take criminal cases which amount to over 2/3 of the cases
handled by the Plan. .

24, Handbook, supra, n. 22.

25. Carlin, Lawvers on Their Own (1963).

26. Parker, supra, n. 14 at 485.

27. Chapter Thrée, sugra, n. 5.

28. any welfare recipients who have legal problems, usually matrim—
onial in nature, are referred to the Plan by their soc1al worker.

29. Supra, n. 21.

30. " The Legal Aid Society of Alberta, Annual Report, 1972. =~ =

31. See infra, Chapter Six.

32. See infra, Chapter Six for a discussion of the concept of U
neighbourhood law office.

33. Handbook, supra, n. 22.

34. Manitoba, Repd?t of the Fact Finding Committeé on Legal Aid,: _
28 (1971). This wds also stressed in the Ontario Report of the “'A
Joint Commlttee on Legal Aid, 69 (1965). L '

35. Appendix"VIII, clause'7.
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36.
37.

38.

39.

40,

41.
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Appendix IX.

The Law Society of Upper Canada, Community Legal Services,(1972)_

Clark, Legal Aid in the United States, Canada and the Uuited
Kingdom, 102-104, (1967). : .

Supra, n. 35, and .the .Report of the Adviéory Committee on the

‘Better Provision of Legal Advice and Assistance, Cmnd. No. 4249
8 (1971) .

In Lngland they have' tried to bring legal advice within the
reach of the poor by establlshlng what is colloquially known as
the "twenty-five pounds' 'scheme, under which scheme. ellglble
persons are able to receive up to twenty- five pounds' worth of
legal advice from a solicitor with a 'minimal amount of red. tape.

" Legal Advice and Assistance Act 1972, c. 50. A good explanation

of the new scheme is contained in Pollock, Legal Aid: Thc¢ New

- Advice Scheme, (1973) 117 Sol. J. 176.

For the arguments against establishing sﬁch‘a scheme separately
from the main legal aid plan, see Samuels, The lepal Advice and
Assistance -Act 1972: The. Scheme an Appraisal, (1972) 122 New L.J.
693.

o ‘1‘\ t



‘APTER SIX

Lhe CONCEPT OT 1 I EIGHBOURHOOD LAW OFFICE

The concept { tF :ighbourhood law office has been receiv-
ing : ¢ :at deal »f atter Ln in many jurisdictions during the last few

years, , .rticu'a-d che U.S.A. The purpose of a neighbourhood law
office, as witu the more tradltlonal judicare type of legal eld plan

(of which the Alberta Legal Aid Plan is a modified example) ié to .frov—-
ide legal sernices to those who wouln ordinarilf be unable to affnrd a
lawyer. However the aims and methods of either type of plan can differ
considerably, Under a judicare plan legal aid is often mooted as a
juridical right, the aim of the plan being to enable poor men to redress
theirvindividual rights end the method is to rely on uniform application.
.The proponents of neighbourhood law offices regerd legal aid as a welfare
right, tne aim being to attack ppverty as .a social eondition and the

method is to rely upon 'rational planning for the efficic it allocation /”
- _ : o

of resources"'.2 .Despite the faet-thethhere‘can be this fundamental
ideclogical difference between the th types of plan, it is proposed to
show that the establlshment of one type‘of plan does not necessarlly ex-
clude the other, and that the 1dealrlegal aid plan may well be a synth:

esis of both types of plan,

I. . The Nature of a Neighbourhood Law Office
Under a neignbbhrhoodvlaw office prbgramme the publie funding

is used to hire full time Iéwyers to work for poor and disadvantaged

; . ‘ o o
people in offices 1ocated in lower’income communities. This sort of pro-

gramme was developed 1n the U . .A. through the aegis of the Office of

- . 3
Economic Opportunlty (O E O° .a@s an adjunct to the 'war on poverty', and

]

&

\‘(}_.,»'
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v ‘, . . . ‘{":‘:x'v '
toddy there are over 1,000 projeets throuéhout the U.S.A. Theﬂﬁrojects

under the - ‘programme vary w1dely in’ thc type of work don e, the involvement

-
i

of the community re51dents ianollcy making and tife actual working of -

the'project, the utilization of law students, the relationship of the
+

proqect with other commuwity agencies and the like. Qualifications for
. K "{D .

the use of the serv1%§,vary widely but have tended to become more rest-

rictive recently, du% to the overwhelmlng case loads mos t of fices have

experienced.

IT. Judicare vis a vis Neighbourhood Law*Offices o

.

 There has been fierce debate on the relative merits of judicaregﬁu

prqgrammes as’ opposed toineighbourhood law office programmes, and vice
-5 - ~ , B \ ‘
versa. ‘However,mpéiore examining the arguments that have been“used, it
.must be p01nted out that the bulk of the ex1st1ng literature has been
wrltten by those with an interest in promoting one model or- the other,
.whlch me ﬁivthat_many oI the arguments used are at least'partially self
‘'serving and should be’placed in perspective. Also, whilst a particular
structure does. tend to place particular limitations on the activities

which can be successfully engaged in, ‘structures can be administered in

\~

. : N v
such a way as to maximise or minimise their potential. So it is import-

s

ant to realise that criticisms levelled at existing judicare plans, Lor

example, may be more properly directed towarcs their present administrat-

\
v

St & R \
ors than at the structure per se. Because of 'this it is proposed to try

and e11c1t those features of the nelghbourhood law OfflCES programme
whlcﬁ «could be beneficial to Alberta, iie. those that could rectify some

N

of theiehortcomingSﬁéf The A.L.A.P.

There is a trend in-Canada towards develbping‘of a compromise

‘system of legal aid in some Provinces, Whereby traditional judicére'plansi

i J
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B . . 6», - PR
are being establlshed but as an adjunct to those plans nelghbournood
, s d ) . 7
law offices arerbeing‘established in»their major urban areas In nany

Provinces durlng the last few years law students have been instrumental

8 . .
in the establlshment and operatloh of such offlces and thelr enthu51asm

s
v:)

now appears to be spreadlng to the hlgher echelons of the legal profes—
| .

sion. There is an 1ncrea31ng willingness to accept the fact that both
plans have thelr advantages and dlsadvantages and that ‘both are worthv of
experlmentatlon in a local settlng 2 -Even in England, whereuthehfirst
judicare plan was set'bp ln'l949 it is now accepted that the very com=-
prehen31ve legal a1d plan in existence there, is not completely fillingﬂ
the need for legal services successive reports by persons of all shades
of polltlcal oplnlon have advocated that nelghbhourhood law offlces be
‘establlshed in their.-major urban areas.?

What‘advantages are to be gained from. establlshlng a nelghbour—
_hood law offlce and could they brlngvAlberta closer to attalnlng eqdallty
>before the law? One of thelr best features is their‘availability andusl
accessibllity. One of the major problems of those peOple w1th1n the

lower 1ncome bracket particularly those living in the poorer urban

-areas, 1is that too few lawyers practice in those areas. Much of the work

&

is unnattractive as it is uneconomical, also too few lawyers have suffic—
ient knowledge on which advice and assistance is needed by the poorer

Sectlon of the communlty, e. g welfare appealsa It has been shown that

the poorer sections of the public in England are'reluctant to‘go to an

ordinary solicitor's office regarding it as unfamillar and unsympathetlc..

_ . _ 5 . .
A recenr Canadian study, in Ontario, 1 has found this to be equally true

in that Erov13ﬁ£ and it is suggested that Alberta is no. exceptlon to this
b ‘ :
phenonenum.

N
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. ’/‘
It may be that tgé A.L.A.P. may (in fact be compounding this

v

'prohlem.uvln Edmonton‘thélplan forces those applying for help to travel
to the legal aid offlce'oowntown which can often be dlfflCult for

women with children, who form the bulk of the civil eases 13 Nor is

the office open-in ﬁhe evenings, which means that a?nefson working woulH
have to take time off work to attend to his appllcatlon although the
app01ntment system helps in thlS respect. After naking this journey

the applicant has to face the possibility that his problem does not fall
within:an area for wh%ch legal aid is granted. It is only after_éoiné
through these time consuming administrative procedures that, if the
appllcatlon 1s successful he wlll‘get to see a lawyer. Furthetmore, as
has been said, the A.L.A.P. ooerates on’the.assumptlon that people can
identify their problems as béing legal’problems, although numerous
studles have shown that the underutilization 'of lawyers by the poor can

be attrlbuted to- the fact that they fail to 1dent1fy many problems as

b ing. legal prohlems 1>

With an officé in their oommunity, it has®been argued that
people will be encouraged to use its services, and with the office op-
erating education programmes tithin that community and with the training

of community residents, a greater awareness ‘is fostered of what are

legal problems as opposed to other problems.16

' Another‘advantage that a neighbourhood law office has.oyer the
present plan is that as nelghbourhood law office lawyers work fulltime
for poor people they can develop. a.body of expertlse in the area of
poverty law. Such expertise is often lacklng amongst prlvate pract1t~

ioners who have had little exposure to such practice.

could be argued that if-a ”legalvaid bar” were allowedﬂii;*

o
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something which the A.L.A.P. does not want to see happen, this body of

expertise would be developed amongst thd ranks of the private practit-

v

In the U.S.A. it has been shown that a knowledge of the district
and the problems“of its ‘inhabitants has enabled the lawyers émployedvi‘

~such centres to discover ways in which the law was sroving inadequate or

oppressive,. so_that reform has been initiated on the basis of test cases

-

faken fér the benefit of the undgrpr;vileg;d people,lg Indéed, the 0.5.0.
Legal>§ervices Program éuidelines épecificaily inform theirylawyers*that
‘advVocacy of appropriate reforms in statdﬁes, regulations, and almin-
istrative‘prgctices is a part of the traditional role df the lawyer aﬁd

should be among the services ‘afforded by the program'.

e
3 .
-~

- As has been -intimated, under the present A.L.A.P. lawvers mav
. N v . - i /. . < - -

3
(Y

“be tempted to do a second rate job on legal aid caseés because of the small

- remuneration they sometimes receive. A lawver in a nelclnourhood daw

office, however, does n: “ve to concern himself with the need to gross

A ’

a given number. of .dollars per montin or per annum, and he can,zive his

s . ‘ - ‘ - .
clients his undivided attention. TIn a neighbourjood law office the poor

LS

do-not have to competeé for attention with better
paying matters as they do in prlvatg law offices
o 'where they are likely to receive secondar” treat-
. ‘ment, however well motlvated the Drw»ate la”yer
> ‘ may bc. 21 '

N ¥ .
- . 3 \ . B Lo
It would also appear that thé cost bf\opcrating'a neighboutlioods

. - N

‘law office, per 'case, is less than under a judicare plan. .In Alberta

. ) ) . . S C . ] ! b .
the approximate cost to the plan per case is. $140 for criminal matters.
Ve . -~ . - N 2 .

. \ : ° o . . . ” .
‘Jndf$210 for.civil matters. Undér the'O.E.O; neigﬁbourhood law.office

' .23 o '
provramme txp average cost of all caqes is. $48.39 Costs. are also

3
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extremely difficult to control in a judicare prog lammc‘, For example,
“the A.L.A.P. has found Lt necessarv to issue wihat af&‘kuoWn as 'restr-
: - : 24 : s
v dcted" or "preliminary" certificates’ as too many lavyers were taking.

. oo . ‘ i - e
their criminal cases further (for example, to trial when the preliminary
. disclosed the hopelessness of the accused's case) or fo a higher court

(to the Supremé- Court when it could have been disposed of in the
. ‘ @

+ Provincial Court) tnan w .g necessary or even in the client's best inter-
. & ) ; ) B .
ests. The obvious reason for this was the higher fee. The possibility

of ever ~increasing costs in operating the Plan is also ev1dent rrom

Complalnts\by pa. ‘1c1pat1ng lawyers that the fees are too low, and the
intent of the plan to increase fees as more money‘beeomes;available.

—

v There is some force to the argument however, that neighbourhood
law offlces whatever thelr v1rtues, dlscrlmlnate agalnst poor peOple as
77
they force them to go to staff lavyers, ™ whereds under most Judlcare
plans they may choose any lawyer just as the rich person can., As has

28 . . - . . . - ‘

been shown, this choice does not even .exist in theory 'in Alberta, and
Y : .
consequently it could be argued that this line of argument.is irrelevant -

] . - T : 29 : c
in this Province. However, ‘having argued”’that freedom of choice of .

counsel is essential if one is to attain equality before the law, and
2 e : : . ;

N
.

having suggested that 4 legal aid recipient in Alberta be given this
: R L \ .

freedom of choice, it is~thérefore necessary to consider this argument

which on. its face appears to carry considerable weight.

ThlS problem may not be as 1rreconc1lable as At may first

B

appeaf. If a person when h% first attends a nelgnbourhood law offch, -
_ . | -, ,
- could De glven~gpe option- of’eltner u51ng a- staff laW/er or, if he

1wishes a lawyer T pllvat practlce under the aUSplCES of the off1c1al
T AN :

T
\ . K



legal aid plan to whom the neighbourhood law office could refer him,

i

the dichotoumy would appedr to be rcsplvéd. Tﬁis would dependfon the
neighbourhood laQ office being closélf”linkcd to the main legal aid
plan; The feasibility of sﬁch an arranggﬁent has becn borne our by the
experience?ﬁé¥%?&iﬁoba, where -the neighbourhood law office in Winnipeg
'isiauthorizgd &o;éct as a referral age;cyvfor the main legal aid plan,,
'é.g. they of£enurefer people if they do not feel that tﬁey'afe pdmpet—
ént to nandlc that person's pargicular problem 30 1t would be equally
f6551ble to refer someoné to the main plan if that person woqéd ragher

use a lawyer from private practlce than onciof the staff lawvers.

Ry . -

The A.L.A.P. assumes that it is better to involve tne bulk of
" the legal profession in providing legal services to the poor instead of
- i
utilizing a mere hrandful of staff lawyers. Although this 1is an atcr-
active argument “on the_surféce, it is questionable whether involving
~tne bulk of the legdl professLon w1ll he of great benefit to potentlal

reclwlents of lcgal aid if tAe bulk of tne profogsion knows nothing about .
| . " .

the laws thd@ dffect them. v ' - - :

. )
A neighoourhood law office would not necegsarily exclide private

: . . .
, Practice. As an integral part of the legal aid plan it could deal with
many' of the minof problems l@aviﬁg'thé main legal «id plan more time to |
. - § . , D -] . - E.
s " _ S , .

deal with the more serious matters. Jtuch time is wasted under the

i

préseﬁt plan in-interviewing people vho only require summary advice or
; . =8 X ‘ ;
‘who do"nét'réally need .a lawyer. In Manitoba the neighbourhood law .

office acts 85 an ideal ’§ﬁfting' agency leaving the main plan more time

. ) X . ' 32 . ,/N" .
to deal with the more serious cases. ! —‘\\ ' .

, . ‘ ) ) . ~, =
i

The success of a néighbourhopd law‘offibéfwould depend on th@A'

e . o v. ' v ~ /



«
‘

approval and cooperation of the organized Bar, if it is shown tadt a -

.

neighbourhood law office could complcmgnt rather than reblace,&he ppgé}m”

§

ent légal aid plan. It is suggested that this approval could be wonhf

-

In the U.S.A. the organizedbﬁar saw the growth of neighbourhood-lqﬁﬁ

o : ' .33 . .
offices as a threat to the profession. This fear has also manifest
. . 34 . . .

itself in Canada. They fear the government intervention aspects of
[ . . o e . 35 ) . .

the neighbourhood law office programmes, = and that neighbourhood law

office lawyérs will become typical civil servants, taking orders from
above, i.e. the government, and unaccountable to. those below. hLowever,

is interesting to note that' the most frequent defendants in'néigh~

pou hood law .office initicted actions in the U.S.A. is tﬁéfgovernment

.. 35 , o L :
N Also when one considers the fact that it is  the government
B . ”‘ v N - » R
wite nolds the purse-strings of any judicare plan, and &hat accountabil-

v
)

. . . . . AN N .
it in many neighbourhood law office’programmes, while not yet at an
, . . B

)

/ ,
<de 1 level, is surely much better than under - theé"present A.L.A.P.

v

wini_il has no client éhvolvément whatsoever, these arguments seem rather
. B N ’

cr.eenable. 4

K
‘- A

‘ __tany lawyers fear that neighbourhood law offices would take
— . ) . X .
business away from the Bar, but the American experience has been just

the bpposite. The neighbdurhood law offices have operated as a rcfer-

3fal service for those who can pay for a lawyer (about 10%). Further,

the neighbourhood law office programme has increcased the general aware-

£ - - . - . . B
ness apout the law, and greatly -enhanced ‘tiic public image of tne {
: . U Y A . .
lawyer. All of this has been good for business. But, despite this

“fact, such'aA”fear”'may have a salutary effect on the lawyers of this
‘Province, for it could mean that the orga§3535/85r would ‘have an

ingentiVe to encourage improvements in both the quality and the avail-

; S

do. ~

.



v

ability of the service provided through private practice.
- ’ “

ITIT. Suggestions

Al

EN

It therefore appears. that a neighbourhood lav-office programme
has certain advantages over the present A.L.A.P. Not only can it

remedy some of the defects of .the ﬁresent Plan, but from various studies

]

that nave been made it is a more practical type of programme providing
. . ' 38 . :
a superior service at a much lower cost. For those reasons I would

suggest that it would be worthwhile to establish, under thé auspices

of the A.L.A.P., a neighbourhood law office in Edmontén initially as a

. a . E :
pilot project. .This would mean that the feasibility and usefulness of

such offices in Alberta could be- £uily examined in a local bettlng
Recent studles39 ‘have suggested thgg?thls is the only way in wnlcn a o

true evaluation of their usefulness can be made; Although tHe burgeon-

ing caseload of Student Legal Services! “which operates part—~time ¢

neighbourhood law offices in Edmonton, - JOuld suggest that such an offlce

would never Ye snor}xof clients.

} r it x> . » - . ' -

R

The function of such an officd should b¢ similar to the func—ﬁ

tion of the Neighbourhood Law Office in Manitoba where it was proposed
. . :

that the Neighbourhood Law QOffice

while by no meanq‘reStrictinJ itself to compara-
tively minor problems, would be able to deal(w1ga,

them (minor problems) dispense adv .., efer )
. the Legal Aid Society any matters o Qapdrent érav—
ity that could not be readily naunu.: . at the

‘Neighboythood Law Centre level, act as a sieve
wiereby much of the needless work on the part of the
Executive Director could be avoided, .nd serve as a
constant reminder to the people llv1n° in the im--
mediate area that nelp is in fact available. 41"

“In addition such an office Sholld be ahle to refer a person to a
¥ : L ;.
lawyer in private practice, through the A.L.A.P. if he so wishes.

,



" counsel, the operators of'ﬁhg§%

. 4 . [§] § - 2
e . 46 - o o £
‘these functions. &= - | e , E

Such an offlce would therefore be an integral part of the A.L.A.P.

>

If such an office is established care should be taken not to
alienate the organized Bar and the writer endorses -the Sen@?ment that
neighbourhood law office lawyers would have to be constantly on guard
" ’ . . . 42

lest they dnoint themselves the sole possessors of virtue ~and

would agree that the organized Bar
{f-.v ' : - - .
E has a muc. yreater residual capacity for altruism -
and for humanity - for the basic principles of
decenty and equality before the law than it is fash-
_ ionable for the young and zealous' to admit. The
. entire profession must be put to the test. And one,
thing is for sure you can make their moral and profes-
sional ‘abdication into a self fulfilling prophecy, if
you try to abrogate to yourselves a monopoly on ’
concern for equal justice for/the poor. .

¥

Most neighbourhood law ?ffiéés in operation, in particular taose
which were used as a bésis of cémparison wlth judicare programmes, deal
entirely with civil matters. In consequence the advantages perifiQed
may not be traﬁsferabie to crimiﬂél mattefs. It is ﬁfobable“that in
resgect,;q criminal magters"the present Plan, if improyed én the lines

suggested in the previous chapters, would prove to be superior. If'a

. S

. » 3 5 »\\
" neighbourhood law office was to cdncern itSelf with criminal cases ks

may céﬁe to resemble a public. defender programme andAalthdugh one

. - 4 ' . - C .
Province, Queébec, 4has decided to adopt such a programme, these programmes

have beem sibject to protracted criticism over the years as not being a

gooa sblﬁgﬁod.as Indeedi®
ST S

e

1;mattérs apd its lawyers act as dUGy

Winn;bgg“&Qes handle”ééméig“

‘ *f'ice have recenffy»prbfessed that 1{*

% v

lawyers in private practice are noa better position’ to d@;ry out ;L
A I AN , . o Y

IRy

° : . e

e
x
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édisadvantaged. While this is a matter of the utmost eoncern, it is

It is-therefore suggested that in Alberta a Legal Aid system
on the lines outlined above should be developed, i.e. a synthesis of the
judicare and neighbourhood law® office types of legal_aid programme.

Not only is such an approach gaining wider acceptance throughout this
C 47
country and throughout the world, it would bring this Province much

closer tO'attaining equality before the law.

4

The discuésion in thisland the preceding chapters has been

.t

concerned with the provision of adequate legal services 'to the poor and

.

o ’ \

fbecoming apparent that another}segment of the population may,,hecause of

the cost vf legal serv1ces@ be short of attaining equality béfore the

law. -As* has been noted thc A L.A.P. admits that‘the "man of modest
means' may not be able to afford certain legal servicesu This‘state of

affairs, given as the reason for refusing legal aid in certaln instances,

o -
would tend to suggest that nof only are the poorﬂdenled an equal rlght
I3 ;«.}

to legal services because of the high Gosts involved, but elso tﬁe'person

: v
with an average income.

For,this Province to attain real equality before the law, not
3 .
only should legal services be freely available to the poor and dlsad—

vantaged but also freely available to the rest of the population Fur-
t

thermore, if the "man of modest means'" is able to afford adequate legal
| - . . Ve

» services, his "destitution'" could no longer be given as a reagon’ for.

refusing legal aid to those who need it. In the following chapter it is

intended to examine the development of a new type of plan, i.e. the pre-
paid legai:’hrvicee.plan, whose proponents believe.can be an effective'

answer to this problem.

o

8l
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For a history of legal aid in the Unlted ‘States and a: dlscu951on of
the nelghbourhood law OfflCQ concept see,‘Lowensteln and,Waggoner
Neighbourhood Law Offices: - The New Wave in Lepal Services for the.
Poor, (1966-67) 80 Harv. L. Rev. 805, and Johrson, The O. E.:O. Lanl
‘Serv1ces RBrogram (1968) 14 Cathollc Lawyer, 99 = /) . ,‘ et

Gordley,,Legal Aid: Modern Themes and Variations, ﬁart Two: Vari-
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and Cann, The War on Poverty: The Civilian® Perspective, (1964) 73
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Legal Services' can be found in Lalng and Koziack, The Student
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critic of judicare plans per se has suggéSEed such a system is
worthy of experimentation, Robb, supra, n.S,.at‘lSO.
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the Advisory Committee on the Better Proyision of Legal Advice
and Assistance, Cmnd. 4249, (1970) whicﬁ¢tentatively_accepted the
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3
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-~
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g

S : ] o ‘ /
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_See Chapter Five. -
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9 at

23.

Cahn and Cahn, Policy Approaches for the Delivery of Legal Services

to the Poor,

Pnverty. Ottawa, 1971.

id.

An address to the'National Conference on Law and

A good description of the Legal Aid Plan in operation in Quebec can
be found in Merricks, Legal Aid: Quebec's New Plan (1972) 122 New L.J. 853.
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7, n.
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CHAPTER SEVEN .
PREPALD LEGA]. SERVICES

During the last few years there has been an increasing amount of
.
interest on the subject of prepaid legal services, i.e. legal services

provided through legal cost "insurance™ plans.comparable to healtih insur—

ance plans. They are scen by many as an effective way of ensuring that

©$4,000 and $lé;000 per annum,)

- ' . . 1.

legal services are more accessible to the population at large” without
drastically changing, or threatening, the traditional mode of delivery
of legal services. This interest, which has been most evident in the
T . . . . 2
U.5.A., is now manifesting itself -in Alberta and the rest of Canada,
and. it is envisaged that they will come to play an ever increasing role

o ' ' , 2

. . . ) . L : : 3
in the delivery of ilegal services both in the U.S5.A. ‘and Canada.’ : \

I. The Nature oﬁqﬁg ﬁa@d Legal Services

E

Primarily, aiwm of existing and envisaged plans is to prov-

ide legal services* » that ‘segment of the population which is "too poor

to pay cash for a lawyer and too rich for legal aid'. This is generally

¢ those in the "middle income' group earning between
& , group g

; ] .

" people who have been referred to as the

: . : . 6 . o '
+ legal profession's ''forgotten clients" . It is felt that this segment of

-

. ' . . 7
the population has. an unmet need for legal services and that they are
afraid to utilize the services of a %awyer, as they feel the costs

involved would be prohibitive. Prepaid legal serviceip}ans are there-

fore being mooted as a means of ensuring thit these people can afford

_ . o A ey
the cost df a lawyer and a fortiori meeting ‘their unmét legal needs.
- T - b

-

. The American Bar Association (A.B.A&O has broadly defined a

TS

prope.d legal services plan as being ''a program in which legal services

o



a

are rendered to large members of the public who are associated in groups

rather than . to individuals without such a group assocaltion.”

- Admitting that such programmes have_existed in a variety of differéut
forms over the years the A.B.A. has'decided-to cndo;se'a type ofvpl%n
which allow{:khé group membér a free cholce of lawyer‘within his coﬁmun—
ity or_ln'whatevef locality the need for legal seruice arises.9 THéy
\ooiut out. that "Most othor legal service programs do not allow sush;ﬁroe
choice,“but restrict the group member to the usé of lawyers. or law firms

selected by the leadership of the group."

. The type of plan which the A.B.A. has endorsed has been termed

an open panel plan, whereas plans which use a Preselected lawyer have

been térmedfclosed_panel plans.v Howeuer,'thegs is no necessary differonce
between the two ln respect ol how theyvarc Elnauced; the.funds to proVide
for paymentvof_legal“fees ln either:casé msy‘come from. the individual,

the groupvof a,thiro'partygle.g..an employer, usually by Vay of regular

monthly contributions. The older closed panel plaus were usuall> restr-
- [ ' A
icted in the scope of legal servicés offered, often’limited to job

related matters; suspension, dlsc1pllnary proceedln“ , wo:kmén s compens—

ation, etc., but most of the.prepaid plans now evol&ing "offer a wide

range of services covering normally occurlng personal legal problems

consumer dlfflcultles, domestlc problems and the llke i1l

Although the idea‘o{‘prepaid legal '1qsurdgce ©on the scale

\ '/

\env1saged by ‘the A.B. A hés been around since the early 1950s. l” It

- \ .
1s ‘only in recent years that concrete studies have boen made as to ‘its

f@aSibility. The most authoritative is a Studxg;commlssionedrby the
A.B.A., dhdérpaken by a Professor Preble Stoltz13 who' concluded that. the
' A S he :



feasibility" to warrant carefully controlled experimentation. 'This

""II. The Growth of Prepaid Legel Services o o

concept held Significant promise of value and 'suffiCient expectation of

o

prompted thc A.3.A. to initiate two pilot programmes,uone in Shreveport,

s L 14 s ‘
Louisianna, the other in Los Angeles. Both are administered by a non-

profit corporation and” in cooperation with the local Bar Associations and
. ¢

. local labour unions. Althougn_the results of theése experiments have.not

. been fully analyzed thére is. a consensus of opin%on ‘hat they arg provinag

3
: ' . : 15
very successful, at least for the lawyers involved. .

This has spurred many local Bar Associations intopdeVeloping
plans of their own, invariably of the "open panel' variety. No uniform
plan seems to have developed. However,gthe scalelof benéfits under any

particular plan depends entirely on what . the membets of-a particular

group can afford or are likely to néed,l§ Althouéh some people have

[

come -to- a conclusion as to the ideal plan, it is too eerly'for any dg;

g

‘tailed cost—beﬁefit analysis to have been made of the different,plans

in operation and therefore it is impossible to say which type of plan'
: !

is best in terms of service to their clieats. . o i
. . /‘ : e
This wave of interest in prepaid legal services‘ra}ges a~

o

‘ number ¢f questions which will be examined in this'chapter/ why has

closed‘paﬁel plade? do they have a place in Alberta? 4if so, what are
. : .
the 1mplications of such plans foffAlberta7 o ) -

has this sudden interest been prompted by a 5enu1ne concern

n the part of the legal profe931on that people should not be denied

< N ) ('

-3

L - , : ' ; _ N
. there been this upsurge of interest? are open pamel plans preferable to!

88
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+ ’ - ~
. .

© as was exprebsed with the growth of legal aid, or is it because of a more
A > CHPTess owt >

N : LT R ; c .
reasén, i.e. the professign.is attracted by the money that can
from these,plans?d/The_medical profes$ion has profited from the
. ‘. T ‘ .

‘ B \ _
introduction of medicare plans across the continent, and there is ample

' ,reason to believe that the legal'profeseionéwill profit from "legal~

S WL AR o 17 . ,
caré', as prepaig plans are coming to be termed. It is suggested that
many lawyers', ‘who have seen how successful medicare has been for the
doctors, would now be willing.to endorse '""legalcare" as being a viable
) : § “" “ N ‘ -4 : » ) .I.’

. o s 4
propasitioh. - e e T . /

S N ‘ Fe
Canadlan 1nterest 1n su“h plans has been prompted by the current &

e
.“

act1v1ty 1n the U S.4. where the flrst tentatlve plans have been imit-

ated across the country by the majority of local Bar Aqsoc1at10nsiwho

N

if they have not already establlshed some kind of plan are at least
con31der1ng them. This "snowball' effect is manifesting itself in
. : ',. A . ’

Canada also;‘suecessiVe_Provinces aré also establishing committees to

R o Ry
N St n,. W

AR R - . | .
examine such_plans.n : Indeed it seems that because of this tremendous

’growth, the organlzed Bar £eels duty bound to con31der these plans, if only
to reject,a'call for suCh'plans by interested groups within their Prov-
ince. ' Lo .

: # < ' ‘ N

T C ' : L T,

3 ., . . . -

: : . 19
What prompted the initial interest.in the U.S.A.? Stoltz argues .
o S N S k

n
o

i

that' a number of factors combined to cause this interest, the Umited

- o L . , - . . 20
States' Supreme Court decision in the case Gideon -v. Wainwright and

I e

related cases has compelled the provision of counsel at:more kinds of

. \__/ . .;“l‘ . .
criminal proceedings and at more stages Sf the crifMinal process. On
the c1v1l 51de, the 0.E.0. programme w1t§*1tsﬁgovernment flnanced B

. TN .
nelghbourhood law - offlces, which were started on -an assumed need for ,



. : 22 .
legal services by the poor, ~ ‘las, according to Stoltz, stimulated
igterest in assessingfthe legal needs of the public generally and in
devising new ways of meeting this need. " There is no doubt»that the 0.

offices have been filling a genuine need23 and this has led to a

2 comparable.assumption that there is also an unfulfilled need for legal v
~. ’ R .
' . - 2 ‘ - .
services by people of modest means. & ‘In support of this assumption the
A.B.A. has said that it "has long been awar® that the middle 70% of our
. ) v L+ )
population is not being reached or served adequatel'y by the legal prof-
. . =25 . PN S
N ession.' Arguing that this’is because ' ‘
' y
the public fears (the costs of legal services. They
are{f%equently not aware of what pfoblems are}'legal'
and what lawyers can do to solve such problems. ey
seldom{évail themselves of the counselling.skills Jof-
. the lawyer to plan for the future or to prevent future
difficulty. -Their;contact with a lawyer accurgsonly
when a crisis situation demands it.26
~ . N . ) Q
‘Stoltz, however, gives an additional and possibly more.signif—
. o= >
. : iy
icant reason why the majority of the population do not utilize lawyers'
services, a reason tbat the A.B.A. fails to mention, namely, "that the
" public profoundly distrusts the law and all its institutions." 7
AlthOugh-hé does go on’to argue that if people are encouraged to go to
_ : . : . - P
lawyers under prepaid plans, this distrust will gradually disappear.
. . . N £ .
\\/\ . . . 4 ot
The A.B.A. hints at‘fupther reasons for the current interest of
the legal profession in these plans, reasons which tend to give the lie
to any claim to altruism on their part. -One wonders why, when the A.B.A.
,has stated thaf_it has_"long'been aware' that the majority of the popul-
R‘ - ation is not being served édequately by the_lggalvproféssion, it has

. finally decided to try and rectify this situation.. It is suggested that
- ‘i§~mgy-be no more than an attempt to prevent any spread of the more

4 3 R



dx
“traditional closedApanel plans which they sce as a threat to the est-

“blished profession. Various local Bar Associations have been vitri-

olically attacking established glosed'panel plans for some time, aswjhe

author has noted, ¢
The debate began in the 1930s when the organized
‘bar as part of its depression engendéred campaign
against the unauthorized practice of law, undertook
to prohibit groups or organizations from furnish-
ing- lawyers' services to their individual members.
The bar. considered this to be fhe unlawful practice

df law by lay organizations and the improper sol- . 28
icitation 'of. legal business by the particular lawyer.
A . ) N .

However, in a series 'of cases, various local Bar Associations
N s fa' - . ) '
have had their "knucklel rapped" by the courts fgn trying to prevent

N

- \
these plans from 0peﬁa;ing. The courts articulated the principle that
N W . - . . ‘ . - . , v N
State‘festribtions~on professi al conduct that operate to impair or

interfere with the éonstitu&ionally‘protected rights of citizens to take

concerted action to obtain help!with their individual legal problems,

are justifiable only when genuinely necessary to prevent some real evil,

; _ ot 29
demonstrable in terms of actual, or substantial injury to the public.”

-~ It would therefore appear,thai}gﬁg organized Bax finding itself
unable td combat this growing trend through the courts is.now tr?ing to
profect itself by establighing, whét is‘to the@, a more .acceptable
alternative, i.e. open panelfplans, The A.B.A. frgueé that the concept °

of free-choice of lawyer is an important part of our,legal tradition and
. - - . " .

is worth preserving.3o They believe that‘f\a lawyef must always remain

independent, able to serve his client zealously,yigpout any interference -
' . . i 31 . = ' ' 3
from an organizational superstructure', and that-"a plan of prepaid

e

legal services (open panel) is the only'solution"that will retain such

2 . : : )
values”.3 - By promoting these plans they are able to stave off any
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.

%adical change in the way in.which law is practiced, and thus placat;.
v ?
ing the bulk of ‘the profession. '

These assertions of the A.B.A. have, as one writer has pointedr
33 '

out, placed the A.B.A. in a rather paradoxical ;géitiqn. In 1965 the

A.B.A. played a central role in the cpeation of the legal services pro-
k I L : g

’

gramme of the 0.E.0., and has since defended .that programme from those
who felt that the reform elements of thé‘pfogramme were either t%o

controversigl or too effective. Thué,
e : K : a2
In its support of the 0.E.O. Legal Services
 Program, the A.B.A. has endorsed closed panel
group legal services for thosé who cannot afford.
to pay at all., The poverty client does not recc1ve
kis ch61ce of lawyers. Yet the A.B.A. has' opposed
this approach if the client can pay something, even
tHough without pooling funds with others -he -cannot "
pay enough to command equal services in the open
market.

C%.\: o
o ae ) .
o

This paradox 51gnals some amblvalence about ex— Y
tending legal services; it reveals the opp031ng L
pulls of self interest and professional interest.
It also reflects the traditional charity base of -
. the organized bar' s efforts”to extend legal serv-
ices - what cannot be paid for creates no ethlcal . S
problems. 34 . . _g

Whilst not denyirg that these plans may have some merit, it is rather
~disconcerting to see that there are perhaps more reasons behind their
- ’ ’ ' » .

<
h
[ . .

implement%tion than -those statad.
) /

The A.B.A., as you}d.£he dﬁgahized Bar in this Prévince,35
wantg‘to'control'any new plan that - Jtroduced;:‘They argue that only
tﬁe érgan;zed bar can spggk fairly bn'behalf_of.ali law;ers without
: showi#g favoﬁritiém to any. They feér thatfprivat¢~insuranCe companié§¥
may., in.the-futu;e, establish their,oﬁn indepgnéént prepaid ﬁlans, and )
that if phey‘d; not .ent.r the'fiéid now ''they may seriouély compouﬁd

their problems later in their role as énforcers of legal ethibélﬁ,3éﬁ
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They argue that the main concern of a private insurance company must
necessarily be to make money on their investment, and the profit
(/‘—moCiVation may sometimes cause conflict of interest with that of the 4

iy y .37 L SR
N puPlic or the profession. This therefore, is their stated reason
for advocating that a non-profit corporation be the .uministering

N !

entity of any plan. It is interesting to note, however, that the B.C.

Branch of»iﬁe canadian'Bar Association (C.B./A.) does not rule out the

v
-

possibility of “‘using commercial insurers, particularly in regard to the

initial,gxpenses that will be imgﬁrred in establishing the plan, as they
feel that 'it would be very helpful to have signifiéant financidl back-

, . . . L . - . w38
1ng 1ln case expenditures outreach income as the plard gets underway": ,

—~

b .
1A1th0ugh the question of finarcing, as the B.C. committee” has, . ﬁ\\
: 6 g A O /

‘pointed out, méy be crucial in the early days of any plan, I' would di§¥ . .
agree that one should look to commercial insurers for support, the

administration of justice comes under'the,jurisdidtiqbﬂdf the Provincial

' . 5 1
Government and if’ these plans are intended to achieve equality in the
judicial system, then it is the(éovernment,;not Commerce, who should be

» ‘asked. to support suchiplaBS?

: . C ’ ER ’ ' '
‘One is therefore left with the impression that this sudden

interest and growth in prepaid legal services, at least in the U.S.A. is
. e . o ‘
not in response to a changing consciousness on the part of the legal

profession as to the legal needs of the public, but rather.in re:ponse

. EA , . ; _
to the growth of the mort traditional.closed panel plans and the interest
; o ‘ : . o .
that the private insuyrance companies are beginning to show in such, plans.
‘ . . = . :

A Cynical'éonélusion could be that. the growth of these plans is no more

_than an exercige in self preservation on Eﬁ% part of the organized Bar
“with the qhdncé to make a profit at the same. time.

S

LA
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\\{:1
As has been stated, local Bar Associations‘across'the U.S.A,
) . '. : . 3 > . . _‘ ‘ _"}
have been ”stampededx into ,establishing prepaid plans and it ‘appears

~
~

that the same phenonemum is taklng place here. The 35C Branch of the
39

C B.A. has tentatively proposed that a plan be set up in that Prov1nce
and in 1lberta a special committee of the Law Soc1ety has been set up to
examine the cpncept. “ _
: 2r

The questlon arlses as to what kind of plan would be best for

¥

Alberta. The fundamental questlon that will have to be decided upon is
what id thé/more desirable, a closed panel or open panel plan ' Infthe
U.S.A there is a contlnulng debate as to which is the more preferable,

labour unions and the organlzed bar are both in agreement that for these
- & N

plans /: 5 be suqﬁéssful they should work closely together4 but they often

* dlsagree as to wh}ch type of plan is the better 41 The argument5<nsed

Pe)

the legal needs of the poorféi

by both sides are very 51m11ar to those -that are used in the debates on

N ' -

the relative merlts of Judlcare (open panel) as opposed to Nelghbourhpod

i

Law Offlces and vice versa, as to whlch is the better:plan for meeting

N

|1

III. Open Panel v. Closed PaneZ Plans -

Some of the arguments in favour of open and in favour of closed.

: : 43 '
panels are listed: below These are the mOore common arguments that ya&r-

. 2
ious commlttees have had to con51der before they have endorsed one plan
’ ]

‘ or the other, and with Wthh the commlttee in Alberta will undoubtedly

have to famlllarlze themselves

/l. In favour of open panel.
<+ (1) The organized bar in the U.S.A. has argued that an

independently selected lawyer .is in a better position -

- 94°



(1)

(111)

(iv)

mente:for”lega

- B,
- " . c . v
@ : - [ R . .

to serve his client,. it alse avoids many ethic IVQGee%g{ -

tions;‘they fcel that freedom of cholce‘preserves av“5’§ 3"
. - o \&‘

lawyer s 1ndependence and avoids lay rnterfeg;nce between

)

’ : - - ‘ ‘ "5
the lawyer and hle client whlch is contrary to many Eodegy .

‘:vC\

of,hthlcs.4é . o Iy JE RO
: R . e ol < ; A .’{:Q e .
R .‘{U’_ .I b: ‘:'70 _
A sponsorlng group takes on an unnecesuary Qdded LespOHS*fﬂk’ e
1bllity fur ‘the quallty and efflciency @f the lawyer S e A
L ,.’ ') b ., ’S. \
work whefiuit app01nts,h1m end»pays h1m~a.reﬁeiner and o AC
) ‘ - nry - L N2
requires the member to gee that perticﬁlar.lawyer. I
o LA . .- we .
] 4 .‘ - s - » L
Under an open panel plan’ members who . feel that they are o ié»"
_ ‘ N
'being deprived of their‘rights as members of the sponsor- : AN
ing group could see' advice from an independent lawyer.
This would not be available with a closed<panel because 5.
members would be inhibited from seéking'such advice. =
The selectlon of a lawyer or.a panel or a firm of lawyers ,
. . , o . ¢ .

for the closed.phnel,by’someone other than the client is

'e.”v.tu _’L) 3

fraugHt w1th alvl - sorts of problems and implications. 'Pay-

JEOR cT
(e:viceé'toﬁq'member of a closed panel may
s PN ,

it fdisciglxnary procedures The
l_ p of~the public interest is the para-
l ;pg fbrce in such surveillance. 48 \



2. In favour of closed panel.

¥

i)

(ii)

N o \

It has beén argued that a free choice of lawyer is too

costly, that it serves to perpetuate problems, causing a
- . - ‘ .' [‘

failure to deliver needed services to large groups,

whereas sponsoring groups can hire.their own staff lawyers
: ¥ A v )

:on a salafy arrangement, each expert in his speciait?,
wifh‘ample non-professional assistéﬁce, and can guarantec
serviées by jlawyers who are genefally'sympathetic with
their clients' interests. As'one.labour union lawyer has
said,

In response to the bar's frequent claim that
an individual should be entitled to make his own
selection of an-attorney, Unions can be expected
to reply that the problems surrounding the selec-
tion of an attorney are so difficult that the union
members generally would prefer to be represented

o ~ lawyers whose competence and .qualifications have
been ascertained by‘theiy unions.so '

n.

Open panels could create doubt as to the funding .of the

programme. Assumfing that thefprogramme is funded by

anticipated membership dues and payments \ée.to lawyers

for services rendered in the programme are exhausted,

wh?t wikl the effect be on yers, knowing .that there are

N . 1
‘no funds with which to pay for thenr services? Bearing in

' fﬁiﬁd,that lawyeé;\will always haves he~priviiége of refus-

I

‘g:>Aing'to accept a client, would‘the‘la k of %unds in the
. : H 13 ' : BN

,

=

~ e

T
B

o

/. programme influence lawyers to reject \members sent to

51 N

7ufhem by the plan? _ \

 ff;(iii)‘I$_the open panel the most economica%égng efficient rethod

of deiivering legal services? A member 6f a pian'may
}offerfa lawyer. of his choice a matter in-which the lawyer

3

1.

N -
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. A .. /
‘ has h»1 no prior ext%nsive experience. {t follows that
.’. - . o’ o
wh ¢ res the lawyer is required té render may not
I 2ffe ‘ive ‘nor would the time spent by this -
as .-inimal as it would<be had it been .
\ . . : .
re..l ced ¢ wic specializes in that particular field.
5 a com: {uen-~ - :e legal costs in handling that partic—,
-t would obviously exceed that when handled by a
. ould be argued that an open panel of
. :

owers ou’ ve classified accordir to specialty but in
doing so, in effect, it'could be said that the épen panel

had been partiélly~ciosed.

(iv) As to charges for services, it is . arsued that a closed
» g , g

panel wodlrzprovide some degree ‘of regulation and result

in‘1éss-costly’charges.52

: - ' P - -
Thus, in the main, the argumeiits in favour of open panel are

predominantly based on ethical considerations whereas argu@ents as to
.practicalities, e.g. .as to cosﬁ:and efficiency;, are'ﬁsed ﬁy«broponents
of closed panel plans. One wonders, however, how thé organized bar can
:ethicélly argue in favour of.a plan which generates needless expenseé,

which have to be borne by the participating members of that plan, when

there is a ch¢aper and perhaps more effi¢ient alrernative avai'lable.
. 1 ‘ :

V. Prepaid Legal Services in Alberta?
5 It is highly likely that in AlbertaAthe'type of plan which .the
. - . : >

oﬁ?anized Bar din the Province would'oﬁly be willing to endorse would be

ad_open panel plan. Although this is oﬁly con{ié;ure it is well support;

s

ed by the experiences with legal aid in this Province. -As has been said,

97



98

the Alberta Legal Aid Plan is a mod.fied jud‘care'typélof plan, which
though not giving legal aid recipients a free choice of lawyer (except

. . P 53 L '
in serious criminal cases) aims at spreading legal aid cases across
. . - Y - .

the whole of the profeséion.54~ Indeed, this is one of the few!Provinces

which has not even officially considered the concept of the nelrhbour—
~ . - .

, ‘ . N Ve
hood law office. 25 : \‘K:/-/”

Despite this conjecture I would suggest ‘that the approach that Py

is being taken by the B.C. Branch of.the C.B.A. would be an intelligent

‘

one to emulate in this Province. .In their Interim Report on ‘Prepaid.

-,

.

Legal Services thex have recommended that

the tyﬁe of plan, the organizational- structure of
the carrier and the benefits offered are allnmatters
‘to be settled by the different groups which will be )
setting up or joining prepaid legal service plans,
e.g. there may well be groups for whom the most -
desirable feature of a plan.is the knowledge that
the carrier has selected a panel of competent and
"- fAir lawyers; other uiore sophisticated groups-.may feel
t at.they would prefer a freer choice of lawyers. o,
-
By adOptlng this klnd of‘aoproach it is suggested that a comparatlve

analy51c of the dlfferent types of plans could be made, in a local

setting. - S ' - '

-~
?‘ - N . '
But are such plans desirable in Alberta? 1If they do make

legal services mO(e/readlly avallabie to those who would ordinarily

. be unable to afford &_ . then it is submitted that they wohld be

) desirah}e. They could - a us%ful'préventati&é function by enab-

1ihg people to seek %eb‘ﬂf:;yaheir legal problems at an early stage,
future litigation,ierbfurther d&fficultiethh t ceuld arise, coulld be
prevented} However, theee plans WOuldfnotvhe%p people identify grobj
lems as being legal problems57 even thdugh one of the.reaeené.for estab-

!

lishing these plans is that people are not utilizing lawyers' services
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. B 99
o o . . /

becausé of this "identification" problem.58 Their only .real value

would therefore be to reduce a person's reticenze in consultlng a lawyer

by reduc1ng thelr fear of the costs involved. . A

o s

-

What are the implications for Alberta if such plans were est-
ablished? As they slightly detract from the traditional practice of

law, closed paﬁel plane in particular the support of the Law Society N
would have_té be gainedtf I do not think that 1t would be desirable fJ;
thesetplans to have to face the/spectre of litigation between their

admlnlstrators and the Law 8521ety, as happened ln the U. S. A ‘The Lawq‘ '
. " . ‘

Soc1ety s Unauthorized Practice Commlttee would have to make a rullng
. R

that any particular plan dld not contfavene their Code of Ethics and

xj%‘ .
Y s - . : ) . - 59
that they did not const;tute the unauthorized practice of law. . )
N : . .

4
. .

Cértain legal problems have arisen-in. the U.S.A. vis a vis

i . . . . .

Z 4 . . . + » . .
prepaid legal service planség, but.because they are problems which .
- B : : . ’ . ‘ \
have arisen because of. law-which is peculiar to the U.S.A. they do not -
: -~ : : L . R -
appear tot be releyant when these plans are looked“at in an Albertan
R ’

context. This would lead one to suppose that there are not that ~many-

legal- obstac&es to establlshlng such plans in Alberta. One of 'the

major questlons that has arisen in the U.S. A., which may be of some rel-

evance to Alberta, has been whether these plans are to be considered ‘.
. ) o . ‘
a form of 1nsuranCe and'therefore regulatei by a.State's insurance

// v

regulatlons under the auspices of the State Insurance Comm1331oner

a
\” ~

) The A.B. A argues that whethier it is 1nsurance depends on the type of

5 : .
61 ' 7/
plan - » but a survey made of 1nd1v1dual State Insurance Commlsoloners

A
.

has 1nd1cated that there will be dlfferiﬁg 1nterpretatlons of: the
62

various State laws in reference to 1dent1cal;plans of service. . The.

<~
i
i)

q
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\?.B.A. is against-labei. i .g these plans as insurance, for they say
that it."invites regulation and additional burdens incident thergto''.

And "in the present 1nfancy of prepaid legal services such additional

& S
burdens might well inhibit .the development ' of these‘untried systems.”64
. I - ‘ .

These insurance regulations are, however, aimed at p%oteeeing the pub- - .
lic, ana I de‘ﬁot eee why rhe_proponents nf any. plan in Alberta should ﬁ 7
argpe against a rﬁling by the Superinrepdent of Insurance %n?enis
Province tliat such plans should be governed by the Alberta Insuraneei‘

65 _ 3 . Lo » . | e

Act. D It would seem, however, “that this) is a questionﬁthat can . ‘only
: 1y » ..A ' AN l’- ’ . ' i
“be decidedﬁafter ‘the blueprint of-any particular plan has been drawn up.

— | | .
# . ‘ Ly -
. There mays be ?Eherflegal difficulties peculiar to a particular

y ¢ /_, S —_
variety qf\pian For example,fif, as is happening in che-H.S.A“Jahe
- , I :
'contrlbutlons to the plan are pald by a member's %mployer, these contr—'
’ - . A

o’ @
ibutions would form a.part of that member s income for 1ncome tax -
/9A - N Py . 66 © <
purposes by virtde of s.6 of the Income Tax Qct I would sugpegt

A

<
nthat if ‘these plan&\ﬁrollferate it would save many compllcﬁtlons and

o

_perhaps bad feellngs, if employer's contributions to-a prepaid plan'on \kx‘

behalf of annemployee,‘beVe;eiﬁded“from—Rhat.emplg§eef§etagaple“fneome,
just as‘cpntriputions to accident insuran;e-and primate hea%@hirnEur— ) )i
ance plans are treated.67 Indeed, the A.B.A. has noredﬁthat.this i;— '
eQuality has thwarteé.ru Ieasr'one Bar eponsoredbplan/;f'prepaid légai‘

8 - ' S

’

services

N -
v

e

Specific legal problems, as has been said, can only be. properly
inﬁestigated when a blueprint of any‘partieular plan has been drawn up.: \
There are, however, wider implicarions'to such plans. There is the

possibilitx that the ”floodgates of litigation”-may be opened, although.



this‘has not been the case in Shreveport J Lven if. thls does happen

~ * . ’

if the lltlgatlon is legltimate, it would only go Qb shotv how 1nadequ—v
- & "\“l

ately the legal professlon had been serv1ng the publpe. To cr1t1c1ze R

'any plan on thls oa51s would be to Cr1t1c1ze the fundgmental concent of
equal Justlce,for all. co. - - ‘J‘ ‘};}.‘/'“
) \ H \ ‘.l . - ,." . ) ‘ / \) , . ~ N
These sort of:plans should'nog be looked at in isolation‘but

R

¢ i/

’
rather in relatlon to ‘the whole‘questlon of the dellvery'ofvlegal

»

serv1ces, If tHbse plans are established it would mean that theréw
‘ N .

101

4
vwould‘be a t@ree tier system of prov1d1ng legal serv1ces 1n thls; : / <

-

: Rrov1nce: through legal aid through prepald plans,vaﬂd through those -

L &
who pay for a lawyer s serv1¢es through their own: resources.“ It could

well be that the kind of ”senﬁlce” that a person w1ll receive W1ll be

: o T

detengined by the klnd of ”system through Wthh he is obtalnlng the

e . v ) . S~

‘service. Lawyers would have’ to guard agalnst and be .warned agalnst
. -ﬂ‘. Dw ‘ . ) I /

.thus categorazlng/thelr cllentst . T W=

C . . . .v p : I I'
. 5 *')

; To counter thlS sort of danger it has been suggested that it

mlght be worthwhlle con51der1ng the establrshlns of a prepald plan,i‘
? <L -
that is un1versa1 in its?’ coverage, i. e any Legal serv1ce to any - indiv-

1dual Fhould be covered by one province w1de plan 51mllar to the Alberta

"

Health Care Insurance Plan ?QY The ;ontrlbutlons of those unable to pay . -

P '\v

Ck
 then* would be theoretlcally pald for by the Provrnce The proponents c

'of such pJans have drawn»an analogy -between health serv1ces _and legal

") R )
serv1ces7%nd argue that both should be subJect to such unlfled coverage.

:Howeverf more forceful writers have shown this analogy to be ~alse;72
'and—lt 1s doubtful whether .the publlc would: be resgbnsive to.such a. . b

' scheme, partlcularly at thlS early stage in the development of prepald

.o

Ty
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plans. It is therefore probable that any plan in Alberta would have to
complement rather than absorb the present legal aid plan and the wealth-

T, 0
ier cllentS'of the private practitioner.

0 s‘

Thus on the whole it is possible and prohably'desirable that
some kind: of prepaid leéal services plan be established in Alberta By <~
bringing more people within reach of legal services they can brlng this
Prov1nce closer to attalnlng equality before the law -Initlally, such a
plan should only -be oanhe scale of a pllot project, so that the useful-
ness of such a plan could be evaluated in relation to the conditions that -
ex1st in Alberta. However the legal profession should be made fully
aware‘that th{i/kiﬁd of planm is not intended to be just for thelr‘ben—
efit If th;.legal profe551on Were to treat such a plan as a full

. a , ,

A=
employment programme’ for lawyers as could easily. happen public dis-

trust could dlscredlt such a plan and ruin any chance it had of success.
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V. Footnotes to Chgpter'Seven \5

The extent of this interest is evidenced by the extensive bibli-

~ography on the subject that can be‘fownd in ‘the American Bar

Association's Revised Handbook on Prepaid Legal Services, 331-342
(1972) : .

2

In Alberta, as in Ontario/, the Law Society‘has establizhed a
Committee to examine the (subject. 1In British Columbia he Can-
adian Bar Association (B.. Branch) is also studying the feasibil-
ity of “'such plans, and in their Interim Report on Prepaid Legal

' Services for British Columbia {January, 1973) they have tentatively

10.

11.

12.

13.

14.

. Meserve, Qur Forgotten blientEvThe Average Amervican, (1971) 57 Am.

suggested that such plans be established in that Province.

Smethurst, Prepaid Legal Serviﬁes; (1972) 20 Chitty's L.J. 303,

Sydney L. Robins, Treasurer of the Law Societj of dﬁper Canada,
Edmonton Journal, November 6, 1972 at 5.

s

aurst, supra, n. 3 at 303.

Bar Assoc. J. 1092.
Transcripts of Proceédingé,:Nationél Conférepce on Prepaid.Legal
Services, Washington D.C. April, 1972. American Bar Association.

”

Revised Hanabook,’Supra, n. lat 1.

gii.'Schemés similar to the closed panel type of plans have also been™

operating in England for some years where many English unions offer
free legal services to their .members /for job related matters. For
a description of these English pla see Lewis and Lata, Union
Legal Services, (1973) 123 New L.d. 386. . Canadian unions appear to
have been completely lacking in this regard and are only mopw
showing interest in 'the idea. ’ Y

AN

Brown, Legal Cost Insurance, (1952) Insurance L.J. 475, is gener-
ally credited with being the originator of the idea.

Stoltz, Insurance for Legal Services:. A Prelimina:y_Study of *
Feasibility, (1968) U. Chicago L. Rev. 417. '

A comparative analysis of these and other plans can be found M
the A.B.A.'s Revised ﬁandbook: supra, n, éjat 20, A good”desdrip—
tion of the Shreveport plan can .lso be found in Marks, The
Shreveport Prepaid Legal Services Plap, (1971) 36 Unauthorided
Practice News, (March). S

- <&



- 37.

38.

39.

40.

41
42.
43.
4é.

45.
‘6.
47.
48.
'49.
50.
51.
52.
53.i

54.

55.

56.
. 57.

58.

60.

id.

Canadian Bar Assnciation (B.C. Branch),Interim Report on Prepaid

Legal Servi i..-5 for British Columbia, 17 (January, 1973).
, . !
id.
W , '
Bernstein, 21 Services: The Bar and the Unions, (1972) 58 Am.
Bar Assoc. J. i/, and the Revised Handbook, supra, n. 1 at 4,

'

The Pros and‘Cons'of Open and Closed Panels, supra,in.'7, 172-214.

s

See e.g. citations in n.5 of Chapter Six.

K

See supra, n. 41 for an exhaustive discussion of these arguments.

[y

Revised Handbook, supra, n. 1 at 4.

Ells, The Primrose Path-for Lawyeré, (1972) 36 Unauthorized

' Practice News, 1 (Junez.

, .

id.at 4.

id.

Bgvﬁqed Handbookj supra, 0. 1 aphhli;ﬂ~———-\\q\

Supra, n. 41 at 180. - f

Mg n. 40 at 475.

Supra, n. 41 at 180.

1.

Appendix VIII, Clause 5(2)?

Area Direc:t ;"Handbook on Legal Aid (Criminal), ThefLegal Aid

Society of - .. erta (1972).

Alberta, Report and Recommendations of the Joint Committee on
-Legal Aid, (1970) - makes no mention of N.L.Os. See-Chapter Six,
n. 42.° . v <

British Columbia, supra, n. 38 at 13.
Stoltz, Supra, n. 13 at 422,

Revised Handbook; supra, ﬁ. l‘at 4.

59$v’The Rules.of the Law Society of Alberta, Rule 35,_(March, 1971)

See Politz, Prepéia Legal Services -~ The Shreveport Plan: The .
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15.
16.
17.

18.

19.

20.

21.

22,

23.
24,
25.
26.
27.

28,

29.

30.
31,
32.

33.

34.

35.

36.

Smethurst, supra, n. 3 at 304.

Re$ised Handbogk, supra, n. 1 at ZD.

Vancouver Sun, December‘l9th, 1972 at 1.

Apart from those provinces - supra, n. 2, there has also been a
call for such plans in Manitoba - Smethurst, supra, n. 3 at 305.

Stoltz, supra, n. 13 ‘at 419,
372 U.S. 335 (1963).

é.g.,Escobedo v; Illinois, 378 U.S. 478 (1964) and Miranda v.

. Arizona, 348 U.S. 436 (1966)

Cahn and Cahn, The War on Poverty: A Civilian Perspective (1964)
73 Yale L.J. 1317. See generally Chapter Six for a discussiom
of .the N.L.O. concept.

<

- See e.g. Lowry, Social Juétice Through Law, 8-27 (2ed. 1971).
3 v '

Stoltz, supra, n. 13 at 420.
Revised Handbook, supra, n. 1 at 4.

id.

Stoltz, supra, n. 13 at 420.
: Y
Christenson, Regulating Group ngal'Servicesi Who is beigg/
Protected against What and Why? (1969) 11 ‘“rizona L. Rev/ 229.
N —J /

See e.g. N.A.A.C.P. v. Button, 371 U.S. 415(1963), Brotherhood of

Railroad Trainmen v. Virginia, 377 U.S. 1 (1964), United Mine
Workers of America District 12 v. Illinois State Bar Association,
401 U.S.. 576" (1971). : '

[y

Revised Handbook, supra, n;l at 5.

id at 2.

id. at 5.

Marks etial, The Lawyer;?he Public and Professional Responsibility,

T B

186 (1972)
id.

c.f. The Law Society's Contxcl of the A.L.A.P. see infra Chapter
Three. : ' '

Revised ‘Handbook, supra, n. 1 at 4. ’
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61.

62.

53.
64.
65.
66.
67.
68.
69.
70.
7.

72.
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Long, SoqghtiAnswer? (1971) Trial Magazine, Méréh—April; for é,
catalogue of these legal problems.

e

Revised Handbook, supra, n. 1 at 44.

+
Van Pelt, Prepaid Legal Services: Regulation by State Insurance
Departments, supra, n. /7 at 143. D ‘ v

Revised Héndbook, supra, n. 1 at—44.

-

id.

R.S.A. 19555 c. 159. . - .o

R.S.C. 1971, c.63.

id. at s.6(1)(a).

Revised Handbook, supra, n. 1 at 46.
Smethurst, supra, n. 3 at 304.

Plncus, Alternative Approaches General Remarks supra, n. /7 at 291.

\

id. at 292,

See e.g., Stoltz, supra ‘n. 13 at 423, and Abel -Smith and Stevens,
In Search of Justice, 258-262 (1968)
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SNTS
Jo - concLuston

._In thé ipﬁroauction of this thesis/it was stéted'that because
_of the véry nat&fé of the jpdicial system,\legal aid was an-.essential
facet of the concept of equality before the léw. Furthermore, it was
sﬁggestéd that f?r a legal aid pléﬁjto be fully effective in working
ﬁo&ards aéhieving equality beforé fhe law it‘would have to provide the
fuil range of Serviées tﬁét lawyers pfesently provide to payipg clients

. and should carry no charitable overtones.

It has been.showﬁ that the A.L.A.P., by its restriétive cover- 1
age and quasi-charitable néture, can.only partially achieve thi§:énd.
Iﬁ has been s;égested that a restfuéturing of the A,L.A.P., a widening
of its coverage, the uée of duty counsel, and the implémentation of

-

"N.L.Os. and a prepaid legal services plan, would bring this Province

. Al ) v
much closer to achieving equality before the law.  If such. ideas were
implemented there would, of necessity, be an increased use of lawyers,

and it is assumed that there is, or will be, enough legal manpower to

-accommodate this increased use.

gl '-fhere has, ' however, been an amount of pessimistic conjecturéﬁ
oi tﬁezlikely effects of the extended use of legal aid and the increas—
eé;use of lawyers, which is worthy of consideration. One Canadian
author;‘Professor Mé&ettel has expressed the fear that there will H;
more adjournments, more j;ry trials, more not guilty pleas’and more
appeals in criminal4cases, which could disrubt the already overworked
and inadéquate courts. Therg is little evidence thatvthis fear will

be realized. Duﬁy counéel may well be éble to expedite cases by giving

advice to defendants with little chance of acquittal who otherwise

}. 107 : ° ' ' _‘ N
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might have had cases adjourned unnecessarily. There may be some slow

5
down in the Provincial Courts, as the Bench and the would bec taking

. i ‘ . AN
greater care in the disposition of cases, but tht/ wouIHfbexg salutary
" . ~ \

effect and one which would be din the spirit of legal aid. Eveﬁ\i£

N

Mewett's fears were realized it is doubtful whether it would be as \;\ o
apocalyptic as he would have us believe. It would only show that the
court structure, which is a Nineteenth Century structure, is in need of

expansion to make it a truly Twentieth Century structure.

on a bhilosophical level llewett is even more'pessimistic.
' He observes that our criminal léw and procedure w1th its protettlte and
exclusionary rui\s of ev1de,nce,L have been vgeared to the concept of the Ek
criminal as a lone individual, not very intelligent, a member of a sub- )
-group, pitted against tﬁ; forces of the Staté”z He argues thgt 1if we
:have‘é syStem whereby everytne is legally aidedland properly defended - .
there may be a chauge in attltude towards the defenceless man on tr1a1
and that we may \avr.to taket J\\é g, close look” at the whole adversary

| N
system and its épplicabllltyvto criminal cases;i?He presents the spectre
~of civil liberties running wild, with many perstns being found nbt
gullty in splte of their having committed a czlmlnal act. . He concludes
that the w1der use of legal counsel will demonstrate '"very shortly

hitherto unaporeciated defects in our.substantive law, procedural rules

~and law of ev'idence”3 I fail to'see, howe r, why this should be

‘ cause for-concern; if thére_are defects which will be hi ghted by

legél aid, then légal aid will be performing a useful service in point—-

ing the way to reform.
) N g
1

- . AN . ‘
‘An American author whoNalready questions the efficacy of the
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effedts of legal aid, but for different reasons. He argues that the
.\j‘;l’ N )
" present preoccupation with 'due process" of law sometimes leads to only

~ional increases in protection and that the effects are formalistic
. . :

rather than substantive. He suggests that the wider use of'legal

<@ . ‘
counsel makes the adversary system more pervasive, but that the advers-
ary system itself is not conducive to greater protection, as it simply
i e ‘ 7

perpetuates a system which is "compromised and modified and (is) in-
appropriate in terms-of values of makimum‘protection and efficiency
. . ) .

that are being sought'. He believes that

more libertarian rules will tend to produce
the rather ironic end resu.t¢ of augmenting the
existing organizational arrangements, enriching
court .organizations with more personnel and
elaborate structure, which in turn will serve to
maximize organizational goals of efficiency and _
production. Thus, many defendants will possess
an even more sophisticated apparatus for proces-—
sing them toward a guilty plea." 6

His thesis is that defence lawvers are playing out a char that he

Ty L 4

believes the criminal process to be, and that instead of excending the.

use- of counsel, which he believes will not mean that “the protecti 'n of
"due process’ will have any more meaning than before, we should aim to

develop a more just system for administrating criminal justice.

Other authors have also suggested that an increased use of
lawyers is not the panacea for curing the ills that they believe plague
the machinery of justice.9 "Of significance are the radical ideas of - .

,Weiler.lo Wexler forcefully argues against increasing the populétion's

dependéncy on lévyers. He believes that, for poor people at least, the

legal system is useless and does not have the capability to assist them.
. . i
He argues th%t the laws are either inadequate in assisting poor people or

7
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. S
a?é slanted against them,ll and that no more is done by lawyers

ghan poor éeople could be taught to do for themselves™ ~. He

feels Fhat the "proper job of a poor people's lawyer is helping poor
people.organize themselves to éhénge thihgs so thgt no one is poor, or
(less radicall&) éo that poverty does not entail misery”.lé However,
hg is pessimistic about the legal prqfeésion's willingness to- accept

such ideas as it has "so much ego invested" in its skills, and believes

L . ) ; . , . 14
that réform will have to come from ocutside the profession.

The ideas of Wexle;, Mewett and Blumberg could be considered
extreme or even fanciful but théy at.least show how legal aid is acting,
and will continue to act, as’a catalyst, prompting a ré—examination of
the present judicial system_and its atteﬁdénﬁ institutions; It means
that increaéing creaence will be given to ;uch'views. Such authors
have showp the judicial system to b% far from perfecf, but as it =
- presently constiﬁutgd, it is essant;él-that legal aid be a part éf that
system. Improving the judicial system will be an évolutioﬁ;rylprocess
and legal ai& is the first step in that process, giving the system some

ot

semblanéetof equality before the law.

The next step is a SUbStantiygrrgyi§iggﬂQﬁmﬁhe,law_Lo“reducemumww—»~—Wﬂ

the public need for legal services. This is now considered to be
equally as %ﬁgbrtant as seeing to itﬁthat la&yers are provided for
those who need them,15 This is the direction in which the legal prof-

ession and the rest of society should now be heading.
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il.

12.

13.

14.

15.

Footnotes to Conclusion *

Mewett, Legal Aid, (1967) 15 Chitty's L.J. 153.

*id. at 154.

id.

Blumberg, Covert Contingencies in the Right to the Assistance of
Counsel, (1967) 20 Vanderbilt L.Rev. 581. '

id. at 605.

id.-

id. at 589.

id. at 605.

For ; sceptiéal assessment of legal éid from the point”bf view of

a chassical economist see Hazard, Rationing Justice (1965)
8 Journal of Law and Economics, October at 1.

Wexler, Practicing'Law for Poor Peopie, (1970) 79 Yale L.J. 1049.

id at 1054.

‘id. at 1055. o i . S\\\\ﬂw

id. at 1053.
id. at 1062.

Stoltz, Transcripts of Proceedings, American Bar Association
National Conference on Prepaid Legal Services, Washington, D.C
138 (April, 1972). : '
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y - APPENDIX I

s

The St At Seurty o Alests

APPLICATION

NN

lNSTRUCTlONS to APPLICANT * -
1. Fill out this form, sign it ond give 1t to the Secretary of the local Leqal And Committee. Make sure you also fill ou( part2 'S TATEMENT
OF ASSETS AND INCOME ™ attached. [f in custody, give completed forms to the police or Anterviewing lawyer.

2. If you are found eligible, a laveyer will be assigned 1o you prompl!v but on yous next court appearance, advise the Judye that you have
applred for-Legal Aid and ask for a remand or adjournment. .

DATE OF BIRTH __ AGE

FULL NAME BN

PRFSENT"

ADDRESS — TELEPHONE
PERMANENT OR .

USUAL ADDRESS ___ O ' —— TELEPHONE

1. I»hefeby_apply for Legal Aid for the following purpose:
(it cr‘imi'n‘aj, state nature of offence ar section of Criminal Code or Statute under which charged) .

< —— R —
O —
2. A lamin cus(odv at e .
{or) E £ : . - ’
8. | may be contacled aN o - -t Tel. No.

3. 1require Legal Ad as L am financially unzble to pay for the services of a Lawyer.
- i

4. If you have consulted a lawyer abnur\\thes matter recently, give his name.

5. Have you previously had Legal Aid? Yes T ~ Nol[l Ifsowhen? i where?
6. A. Date of Next Appearance B, Place
- Prehiminary .
C. Time D. Purpose: Election ("] Plea ] Hearing U} Trlal L] Other
7. Waiver — In the event that a solicitor is assigned to me under the provisions of the Alberta Legal Aid Plan, | hereby wajve any legal

professional privilege which | have arising out of any communications passina between the said solicitor and myself, or between the said.
soficitor and any other person or persons, or between myself and any other person or persons for the sole purpose of pernutting the
Alberta Legal Aid Plan and “those persons participating in. its operation to assess the merits of. this appl:catlon or any subsequpn(
application which | may make for legal assistance under the Alberta Legal Aid Plan, :

8. 1 understand that 1 may be required to contribute to the cost of Legal Aid or to repay the Alberla Lega! Ard Plan for any money expended
on my behalf,

. I HEREBY CERTIFY THAT THE ABOVE ANSWERS
AND STATEMENTS ARE TRUE AND ACCURATE.

Date -

Signﬂl\ure of Applicant
ih

I -

FOR OFFICE USE ONLY

APPLICATION GRANTED [ COUNSEL ASSIGNED

APPLICATION REFERREDFJ T0

APPLICATION Rerusep (]

DATE INTERVIEWER'S SIGNATURE



_FULL NAME
‘PRESENT
ADDHESS

APPENDIX II

#

STATEMENT OF ASSETS AND INCOME

DATEOFBIRTH_______ _  aGe

PERMANENT OR

USUAL ADDRESS

1.

TELEPHONE |

: TELEPHONE _
MARITAL STATUS: (3 Single O Divorced i Common:' w
' ‘O Married ] Separaied LI widow(er) .
DE.PENDANT;Q;,\ I No Dependants . I wife or husbfmd (a). Number of Children
{b) Ages of C’hild;‘bn o e} Are You actuaily supporting children? _ Vife?
DETAILS OF EMPLOYMENT:
(a) Occﬁpation - (b} Name of Employer -
{c) Rate of Pay S ‘ I Monthly 3 Weekly 3 Hourty
(d) Approximate net {take-home) monthly income $ 7
{e) . M not working, gibve date you last worked ) ‘RateofPaysS___ ., -~

Previous Employer
A

{f)  Total carnings in past 12 months §
{g) If you are the subject of a criminal charge, and in custody, is your job still available to youi if reieased
on bait? ] ‘
[ Yes 1 No 3 Not Applicable
(h} Other Income {specify) S . P
(Unernpl(‘)yme.ru Insurance, Family Allowance, etc )’
(i) 1f on Welfare, give name f Social Worl.cer - _ Telepheone No.:
ASSETS AND DEBTS: s
(a) Cashon hand S tb)  Account in bank or elsewhere _
(b) Car Value $ (d) Furniture " Yes "7 No Value S

(e)

(f)

ldrscription, year & muxe)

Other assets (motorbike, musical instruments, ete.)

Value S

-
Real Estate {land, house, etc.} S T R Encumbrances {mortgage etc.} § —_—

(g} Monthly Rent S : OR: If buying monthly pawne'nt S
{h) ‘Debts. -ame of creditors & amount owing) __ 4 S
’ s IR s
— S . . S___

(OVFIY

119
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i
5. .FINANCIAL CIRCUMSTANCES OF FAMILY AND FRIENDS:_ (
(a)  Name of Parent(s) ——— _(b) Occupation ———
{c) Employer ————— Ll {d) Income __ -

(e} Assets (Specify) —_—— ————

(f) ~ Name & Address of Husband (Wife) - Specify —_—_—

{3} Occupation of Husband (Wife) () Income__

- O Not'Working

(i) Husband's {Wife's) Employer __ —
) Assets of Husband (Wife) - Specify -

(k) Do you have any other friends or relatives who have the financial means to assist you? ] Yes [ No

If ‘yes’ give name and address and relationship

(1) Do you live with parents? O3 Yes [COINo ..

6. DETAILS OF BAIL: (Where éﬁplicable) = Not Anpplicable
{a)- Are you ﬁ_.gé on bail'or own recognizance? {J Yes CINo
(b)  Type of Bail: ‘J Own recognizance O cash O Property )
(c) Amount ofbaits ____ = - {d)  If cash bail, where is the bail receipt? -

(e) Where did you obtain the money? __ e . —

(f) 1f property bail, give name and address of person who posted bail

7. 1 do not have sitficient means 1o retain a lawyer by myselt or with the assistance of my friends and family.
8. 1 do not have any income or assets other than those mentioned in this statement.
.

. 9. 1understand that | may be required to pay all or part of the legal fees incurred on my behalf, or to re-pay
the Alberta Legal Aid Plan from my future earnings. :

5

DECLARATION:

| declare that the foregoing information is true and correct, and | make this statement with intent that the

I,
\

'informa tion should be relied upon with res;’iégj‘ to rﬁy financial condition or means or ability to pay for tegal

: services and to induce the Alberta Lega! Aid Plan to appoint a lawyer for me and to pay his fee,

Date ‘ . : Signature.
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APPENDIX III

Form 4 o~

Albertr Tegal Ay Plaw. 7
LEGAL AID CERTIFICATE

To be completed by (1) Interviewer in Criminal Matters) and forwarded to

(2) Committce in Civil Matters) nssigncd lawyer o ' : ’ o

_ INSTRUCTIONS TO ASSIGNED LAWYER AND CASE SHEET . < . T
¢
NAME: .. N AGE: CASE NO.:
CIVIL PROBLEM:
CRIMINAL CHARGE: .
N S
In Custody at: . . . or
On Bail, contact at: . . , Telephone |
Appc:}ring next on the . ... day of . ., 19 .
at o . I ST T . . . o'clock P C M... ¥
before: = . . . L L C ~in e T A
(Justice or Judge) (Court and- Location} - ;
Dear Mr. : ’

R . ’ :
The above named has been found eligible for Lecal Aid and you arc assigned as his Counsel.  After final dispésilion_of the

case, please complete the lower part of this form and return the entice form o the Secretary,

Lecal Aid Committee, Court House,
together with your account, in duplicate as per the approved tariff.

s . S Yours truly,

Date chm.bcr, Legal Aid Committee Co I

B
v

The above named was represented by myself, (or by Mr.

REPORT OF ASSIGNED LAWYER

<

. " CRIMINAL CASE 77 CASE

Date of Appcarance(s) Please give briefl report on cunclusion of proceedings

Plea Acquitted . as to dispusition: (If insufficient space send covering letter).
Charge(s) Withdrawn . . - X . . s
Convicted of Original Chargc\(s) .‘;E R o

‘Convicted of Other Charge(s)

State Particulars

SENTENCE: S
APPEAL: If Applica.m. wishes o appeal,
do you recommend?  Yes No
REMARKS: S ‘
L=
Bate .o

; Signature of Assigncd. Lawyer
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APPENDIX IV

Form 5

é\lhg‘rﬁi Pegal CAu\ ERIESE
* REFERRAL LETTER

Legal Aid Office . ' K
Court House -

, Alberta
TO:

(name, address, telephone of lawyer)

: v
(Name' of Applicant) .
3
The applicant has been given your name, address, and telephione number

, and has been instructed to arrange an
appointment with you to discuss his legal g)roblcm ) )

The apparent nature of the problem iIS'

“

The Applicant is apparently C]l"lblc for legal aid and has been advised that you may charge an interview fee
of $5.00. Upon completion of the interview, you should complete and return the Ll\LlOscd F0|n1 6 or 6a, REPORT TO
THE LEGAL Al COMMITTEE. -

- THIS 1S NOT A-LEGAL AID CTRTH l(,.\'l'E. The Lezal Aid Conunittee must still decide, based on your: réport
and other considerations, whether a Certificate will be issued.

Lezal services performed by you will be p.nd for by the
Legal Aid Plan unly if legal aid is approved, and a Legal Aid Ucrtificate issucd.

Your name has been chosen cither because of some previous contact. with the applicant on lhc matter in question,
or because your turn lns come_around ‘on the roster of h\\\crs on the active practising list maintained by the Law Society
of Alberta.

’ Yours truly,
. DATE.

SECRETARY, LEGAL AID COMMITTEE
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APPENDIX V '
2 f\nu ha
H
Allevtn Pegal (Axh Pl ’
REPORT TO LEGAL AID COMMITTEE -
. i L _ \
INSTRUCTIONS: To be completed by the Interviewing Solicitor and sent to The Legal Aid Committee, Court Houle.
. . & : _ ;
1. Nameof Applicant - . e e el e )
. Age ' Address . ... . E - . J I S
) 2 The nature of the problen is as follows: (State bricfly and attach copics of any relevant documents). If space insul-
ficient, use reverso side. . ) ’ ! : ' E
Thosointment of a Solicitor i (a) recommended ..., .....c...... (b) not recommended ............. ... (Bricfly state
reasons). ’
' ~
4. If legal proccedings are laken, is the pmposed defendant in a posnuon to pay cosu’
S.. If any legal proceedings have been commenced, give a brief summary nnd indicate the present nandmg of the matter.
3

@
" 6. From your own assessment. of the applicant, do you think that he can afford tb contribute, either now or in the fore-

sceable future, to the ccsts of the proposed legal aid?

7. Was the applicant able to pay the $5.00 interview. fceb.’
8 (a) Lor . ... - o ol my office, will act in lhu matter.
(b) We decline to act foce the followmg reasons:
"DATE : e SIGNATURE OF INTERVIEWING SOLICITOR
% . NN OF TNTERVIEWING SOLICITOR

] (plesso print)
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* '+ APPENDIX VI - '

Form 7 )

CA[herta ﬁegal g\iﬂ ﬁlan: -
APPLICATION FOR APPEAL

To be complcted only by persons secking Legal Aid for Appeal.

1

INSTRUCTIONS TO APPLICANT ‘ " .

1.” Fill out this form. .
2. Hand it to Gaoler. . ; ) ‘
3. Await interview by Committee. .
If you are found to be eligible,
: a lowyer will be assigned 10 you
! : t once. C
AN L aten | . - o
NAME: ] : : ) o o o

AGE:

PRESENT ADDRESS: L : :

.

A B )

OCCUPATION: o S _ I

"} was convicted by M. Justi'ce./.fudge/Mcgislru'e'

, at

on . , on the following chatge(s):

| was sentenced to

My lowyer ot trial was Mr.
He (wos) (was npt) appointed under Legal Aid.-

C L -oR.

1 did not have o lowyer at my trial.

I require Legal Aid in connection with an Appeal from (conviction)
or (sentence only) or (conviction and sentence).

I attoch Statutory Declaration. .

Date . Srgnature

‘A.G. 997 PLEASE PRINT N.AHE CLEARLY BELOW
Y. 1207 :



APPENDIX VII

THE LEGAL PROFESSION ACT , R.S.A. 1970 c.65, s.4.

4.(1) - Subject to the approval of the Lieutenant Governor in Coun %5
the Attorney General and the Soclety may enter into an agreement resp#”
ecting the operation by the’ Society of a plan to provide legal aid ‘toi
persons in need thereof in civil matters or crlmlnal .matters. or both."

T (2) An agreement under this section may provide for the fbllowing: r

(a) the rules respecting the bperatlon of the plan to be
made by the Benchers pursuant to section 7, subsection (2),
clause (h);

(b) the establishment of a board, committee or other body
to administer the plan consisting of persons nominated
by the Attorney General and by the Benchers;

(c) the payment by the Government to the Society of moneys
for the purpose of the plan to be paid from funds appropr-
iated by the leglslature for that purpose;

(d) the appointment by the Benchers of a director or chief
executive officer for the plan; ’ . .

(e) any other matters pertalnlng to the establlshment or
operation of the plan. :
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¢ APPENDIX VIII

FEDERAL-PROVINCIAL AGRERMENT ON CRIMINAL LEGAL Afb

MEMORANDUM OF AGREEMENT RESPECTING LEGAL AID IN MATTERS RELATED TO THE

CRIMINAL LAW MADE THIS FIRST DAY OF JANUARY, A.D. 1973.

BETWEEN:

THE GOVERNMENT OF CANALA, .
' Of the First Part

' >
- and -

THE GOVERNMENT OF THE PROVINCE OF ALBERTA

Of the Second Part

WHEREAS the Government of Canada and the Government of the
Province of Alberta are desirous of entering into an agreement respect-—
ing the provision of legal aid 1n matters related to the criminal ‘law .

to eligible persons in need of such -aid, and for the allocatlon of the
costs thereof;

NOW THEREFORE, this ac eement witnesseth that in’ consideration
of the premises and of the mutual covenants and agreements herein con-

tained, the parties hereto covenant and agree each with the other as
follows: o '

© 1. In this agreement,

(a) ”eligible person” means any person in the province who
seeks legal aid and who is approved as a rec1p1ent thereof
as provided in subsection 4(1) &6f this agreement

(b) ”fees and dlsburSements means, payments made or authorized
.to be maae by the provincidl agency to a member of the Bar
of the prov1nce for legal aid rendered by him;g -

,4&) "legal aid” means legal advice and representation by a
‘member of the Bar of the province-in a matter related to
the criminal law;

+ (d) "matter related to the criminal law" means any of those
L matters enumerated in subsection 3(1) of this agreement;

+

" (e) -"province" means the province of Alberta; ‘and ' o, -
_ | & >
(f) "provincial agency means the ‘agency or. agenc1es designated -by
the Attorney General of the province for the purposes of  this'

"agreement



2. The Attorney General of Canada shall be entitled to designate a

member of -the Bar of the province to represent him on the provincial
agency. ' ’

3.(1) The provipcial agency shall authorize the provision of legal
aid to eligible persons in relation to: '

(a) Offences contrary to an Act of Parlidment punishable by
way of indictment;

v

(b) Procee 'ngs under the Juvenile Delinquenfs Act and all
> summar onviction offences for a violation of

(i, an Act of Parliament, .or
, 2 (i1) a Regulation made pursuant to an Act of
F? ) Parliament ’ - :

where, in the opinion of the provincial agency; there is

a likelihood that dpon conviction there will-be & sentence
of imprisonment or the loss of medhs- of ‘earning a liveli-
hood, or where, in the opinion of the provincial agency,
special circumstances exist that warrant the provision of
legal aid; : o .

1 T

(¢) Proceedings pur: ant to the Extradition Act and the Fugitive
Offen&erﬁ’xﬁt; . : ' - : -

(d) Appeals by the Crown in;any of fhé matters refeﬁred“ta in -
paragraphs 3(1)(a), 3(X)(b) or 3(1)(c) of this sécﬁion; and
(e)' Appeals by an accused in any of the'ﬁétte;s referred'toxin
paragraphs 3(1)(a), 3(1)(b) or 3(1)(c) of this section where,
in the opinion of the provincial agency, the appeal has merft;_
or where the court appealed to requests the appointment of
counsel on behalf of the appelladg. y
(2)  The provincial agency shall take #11 reasonable measures to
ensure that an eligible person who has been arrested or detained is
ééiven-the opportunity to retain and insgpuct counsel without delay.
P _ v - P : :
4.(I)- “ The provincial agency shall determine the financial circum-
stances'sunder which an applicant for Iegal laid may be approved as’a

. recipient thereof, but in so doing it éhall~apply flexible rules which

take into account whether the applicant can retain counsel at his own

expense without him or his dependents (if any) suffering undue financial .

hardship such as incurring heavy indebtedness or being required to
dispose of modest nedessary ‘assets, and a person-shall not be disqual-
ified from receiving legal aid on the ground that he 'is not ordinarily

Tesident in the provingce. ) . :
. . . Lt CJ R . ~

(2) The provincial agéncy shall fequire a recipient Qi/iééal aid to-

contribute tdward the. cost thereof to the extent that in its opinion

the recipient can do so without him or his dependents (if any) suffering
undue financial hardship such as incurring heavy indebtedness or being
required to dispose of modest necessary assets and to' the extent that

127
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the provincial agency is of the opinion that it is administratively
economic to seek such recovery. '
) 3 The prov1ncial agency shall require a nec1plent of legal ald h\\\ .
- 'who recovers costs in proceedrnns for which the legal aid was provided '
to pay such costs tO
prov1ncial agenéy d

in an.dmount not exceedlng the sum spent by the
7hehal£ oﬁ the" recipient.

P

5.(1)‘h‘ SnbjeCt t'quPsgztlon (2) of this section the prov1n01al agency
'shall determlne the efhod or methods by which legal aid shall be made\. \\
.ava}lable to an ellglhle person : ‘ . -

b
(2) _Where legal aid has been approved for an applicant who-has been .
Charged w1th an offence-the penalty faor which is either life imprisofi-
~ment or capital punishment, he shall be entitled to retain and 1nstruqt
any member of the Bar of the province who is- prepared to act for him -as
" a rec1p1ent of legal aid. .
6. (l) The Attorney General of the province shall submit to the Attorn-
ey General of Canada no later than the 31st day of May in each year a '
statement in-such form as tlie latter may require signed by the provinc-
© - ial auditor certifying fo the amount expended by the prov1nc1al agency . \
for fees and disbursements for legal aid during the 12 month period end="
ing the 31lst day of March immediately preceding the’ said 31st day of May,
and the Attorney General of Canada, upon being satisfied that the fees
and disbursements have been expended for legal aid 4n accordance with’
the terms of this agreement shall approve payment to the province of an
amount which is the lesser of - , . - :
(a) 50 °cents per capita of the population of the proyince as
estimated on the lst day of June by the Chief Statistician - .
of Stat1st1cs Canada durlng said 12 months period, or - 6/

"“(b) 90% oﬁ the actual amount”expended by the prOV1nc1al agency
for fees and disbursements for legal aid durlng sald 12
month period. o - :

P

(2) The Attorney General of the prov1nce shall from time to time
pProvide the Attorney General of Canada with such further information -
relating to legal aid under this agreement as the latter ‘may request.

a

7. The Attorney General of the province shall take all reasonable’
steps to give publicity-to, the avallablllty of "legal aid throughout the ;ﬁn
ﬂg%pv1noe as is necessagy to -ensure that the~pub11c will be adequately

11n this regard.

.'The financial terms of this agreement shall be reviewed by the
Partles at the termlnatlon o£ each three year period and may be renegot-
1ated at that’tlme -

9: - In the event of any controversy arlsing between the Parties to -
utl agreement in respect thereof, elther Party may submit the contro—
< ve sy to the Federgl Court of Canada for determlnatlon
10, - This agreement shall come into force and shall blnd the. Parties
. . \\sz

< oo . - o
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from the 1st day of January, 1973 and shall éontinue in force there-
after’ until terminated by either Party gilving to Fhe other Party at
least ome year's notice in writing. :

IN WITNESS WHEREOF, the Honourable Otto E. Lang, Attorney
General of Canada, has hereunto set his hand on behalf of the.
Government of Canada, and the Honourable C. Mervin Leitch, Attorney
General of Alberta,- has hereunto set his hand on; behalf of the
Government of the Province of Alberta.

Otto E. Lang,
RN : . Attorney General of Canada.

C. Meryin,Leitch, _
Attorney General of Alberta.

, - . .
/ ) i 4
. f XY
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APPENDIX IX/

'NOTICE

ALBERTA LEGAL AID PLAN (Criminal)

I you want a lawyer to repre‘sem you bui fee! that you are unable to afford one, The AlbertaLegal
Aid Society maybe able to prox.'g(le youwith onc if you can show that you are ehigible for Legal Aud.
Who is Eligible_

tf you have beonclnrqed in Albertawitin a crlmmal offcnce you are elig'ble tor Legal Aid if:

(1))  Theoffenceis onewinchiscovered by The Alberta Legal Aid Plan, and
(ni) You have i‘nsulhc:em means to pay for the services of a tawyer.
O_Lr:m:fzs,ang_ﬁr_o':'. 2dinns Which Moy Pe Covered by The Alberta Legal Aid _Plan
1. 'Any offence contrary 10 a federal statute where the Crown s proceeding by way of indictment.
2. " An offence contrary to The Juvenile Dehnquents Act
3. A summary conviction offence if in the opinion of The Alberta Legal Aid Society there is a
likehhood thatupon conviction there will be a sentence, of imprisonment-or a loss of means
~ofearning a livelinood, or if in the opinion of The Alberta Legal Aid Socrety there are special
circumstances tnat warrant the provisicn of Legal Aid.
Proceedings pursuant to The Extradition Act and The Fugitive Offenders Act.
5 Anapplhication by the Crown for a sentence of preventative delenuon as a Habitual Criminal or as
a Dangerous Sexual Oftender.
6 Appeals by the Crown or by a convicted person in relation to any of the matters contained in 1-5
above.

b

4 . CHOICE OF_COQUNSEL

If you have been charged with an oficnce the penalty for which s erther hfe 'mprisonment of capi-
tal punishiens, fe @ murder, rape. robbery,’ Yo aking and enicring a dwiling house, etc ) as a recip-
ient of Legal Aid youmay choose any qualifi@ lawyer in Alberta o represent you if he is prepared to
act for you under a L;.gal Aid Certificate.

In all other casr's counsel WI|| be assigned.

FJDQ_QCIQLQu_l.hhc_‘.uQn,_for Lml:ﬂ_A_d_
Asan applicant you must prove to the satisfaction of xhe Alberta chal Aid Society that you do not

 have suificient assets or income to hire your own lawyer or that the cost of hiring a lawyer would

cause you er your dependan:s (if any)un:! rmancnal hardstiup (e.9. incurring heavy indebtedness or
being requirec to dispose of necessary Lo As an apphcant you are cxpected to use ell usual or
ordinary means of raising funds for yo .: own ax=fence before applying for Legal Aid. Your famnly and
friends are expeeted to assist you in th 3 matter, if - hey are able todo so.

As an applicant for Legal Aid yo. must be wi ing to undertake to fepay the Alberta Legal Aid -

Society when (and as your ciicumstarn -os pvrm t: (¢ ~dif you are able to do-so). you may also be grant-

ed Legal Aid on the condition thatyou ¢ v sormu: i 1 e expected cost in advance or by regular monthly
payments. v . .
How to Apply.

apply).

(If you are in-any doubt as.to whelher you are eligible for Legal Aid itis suggesg§j that you should
1. Edmonton ‘vnd Catgary . &

(a} if you are In custody: . :

A reprcscmauw of the Alberta Leqgal Axd Soae(v will visit the Crty Jail each weekday except for
statutory hohday< to lalg‘e appiicauons from any person who wishes to apply If you are detained in a
Correctionalinsutution (Fort Saskatchewan or Spy Hillh you may -request and complete an applica-
tion form and ask that it be forwarded to the Legal Aid Office, or you may ask the prison authonties to
contactthe Legal AidSociely and request that an interviewing lawyer visit you.

{b) If you are not in cuctody;

If you have been summonsed or are free on your awn recofanizance you may vistt the Legal Aswd
Society Office in prrson to apply. In Ednionton the Legal Aid Saciety Office s I,dcau_d at 308 Mcleod
Building. In Calgary s lOCDde in the Court House {Supreme Court Bmldmg)

2. Locations Other Than LdmutoerdeJau_

(a) If you are n custlody:

Ask for and complete an application form and deliver it to the authority 1n whose cuslody you are
held or to the Secretary, Legal Aid Committee, Court House, |n the nearest Judicial Cenlre

{b) H you are not in custody;

Youmay apply 2 uthounHousnm(thudnc:alCemrenoarcsnheplacuwhereyouareschedul
ed to agpear in Court. L
{if you are found chguhle a lawyer wxll ba assngncd 10 you pr omptly However, if he has not been as-
signed to you by the time of Yyour next court aprearance, you should adwso the Judge that you have
apphed for Legal Atd and ask for a remand or .xdjournmeml

ELEASE_NQIQ . ’ * . -

if you; ‘have anpphied for Legal Aid but have been refused, or have not been notified about the re-
sult of your apphcation within a reasonable time, you should contact the Alberta Legal A:d Society,
308 MclLeod Builting, Edmonton. Telephone 423-3311.

YOU NEED A LAWYER ?7?
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