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Abstract
The orthodox thesis that Canadian Confederation was intended to create a highly
centralized “quasi-federal” union with subordinate provincial governments is largely
incorrect. Instead, the Colonial Office — which was the final arbiter and manufacturer
of the 1867 settlement — was presented with a highly decentralized proposal for
colonial federation and obligingly constructed the BNA Act as such. The consistent
failure to understand this in the twentieth century stems from a conceptual shift in our
understanding of sovereignty and constitutionalism that rapidly rendered the language
of the BNA Act archaic, yet it was consistently read and interpreted as if it were
modern. The 1867 Act is unique in that it attempted to combine the British tradition
of theoretically unlimited government with a federal system. Thus, the Judicial
Committee of the Privy Council’s (JCPC) rulings that made Canada a decentralized
and co-ordinate federation were actually a reconfirmation — and not an abomination —
of the original intent behind Confederation that had been abused by centralizing

federal governments.
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O! it is excellent to have a giant's strength, but it is tyrannous to use it like a giant.

William Shakespeare
Measure for Measure
Isabella, 11ii.108-110

Canada Instaurata 1867, Juventas et Patrius Vigor.
Confederation Medal (reverse), 1867. Reproduced from the National Library of Canada's website
(www.nlc-bne.ca).
This the medallion struck upon Queen Victoria’s Permission to commemorate Canadian
Confederation. The medallion reads “Canada Instaurata 1867, Juventas et Patrius
Vigor” which translates as “Canada Reorganized 1867, Youth and Ancestral Vigour.”
The image portrays Britannia (the personification of the British Empire) giving
Confederation to Ontario (with sickle), Quebec (with paddie), Nova Scotia (with mining
spade) and New Brunswick (with timber axe).
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Résumé
La these orthodoxe selon laquelle la confédération canadienne avait ’intention de
créer une union fortement centralisée ou "quasi-fédérale” avec des gouvernements
provinciaux subalternes est en grande partie incorrecte. Au contraire, le Ministére
britannique des Colonies, qui était l'arbitre final de I’accord de 1867, a eu affaire &
une proposition fortement décentralisée pour la fédération coloniale et a donc été
contraient a rédiger L’ Acte de I’ Amérique du Nord britannique (AANB) suivant ce
principe. Au cours du 20°™ siécle les variations dans les conceptions de la
souveraineté et du constitutionalisme ont rapidement rendu la langue de I'AANB
archaique, pourtant on 1'a lu et interprété uniformément comme s’il s’agissait d’un
texte moderne. D’oti le malentendu entre les intentions présumées et réelles des
législateurs. L'Acte de 1867 est unique parce qu'elle a essayé de combiner la tradition
* britannique du gouvernement théoriquement illimité avec un systéme fédéral. Ainsi,
les décisions du Comité judiciaire du Conseil privé & Londres qui ont fait du Canada
une fédération décentralisée et coordonnée étaient réellement une confirmation, et pas
une distorsion, de l'intention originale de la confédération, qui avait été abusée par

des gouvernements fédéraux centralisateurs.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Acknowledgements

My widest and greatest thanks must go to my thesis supervisor, Dr. Julian
Castro-Rea. The existence of this thesis is mortally dependent upon him, who helped
to germinate the idea and who thereafter enthusiastically encouraged and supported
the project all the way to its conclusion.

Dr. David Hall needs to be acknowledged with whom my consultations seem
relatively sparse given his immense contributions to the project. Dr. Hall had the
uncanny ability to direct me to the perfect source or reflect on the most pertinent
question whenever I consulted him.

I would like to thank Professor Peter Carver from the Faculty of Law for my
discussions with him on the subject and reading my draft work.

I would like to commend Lindsay Johnston, a U of A librarian, for her
patience with my numerous e-mails and queries so that I could rapidly find the
appropriate documents.

The inspiration provided by Dr. Richard Connors in his excellent lectures and
his expansive knowledge in all of my conversations and correspondences with him.

Finally, I thank my family for their constant (and, admittedly, sometimes
surprising) support for this project; including my father’s constant advice to “just
write.” As well, my brother, Aron, who — strangely — would critically listen to me
wax endlessly on the subject and who proved to be an excellent sounding board for

my ideas.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Table of Contents
Abstract
Acknowledgements
List of Figures and Tables
Glossary

Chapter 1. Introduction
I Quebec and British Constitutionalism
IL Historiography
Hi.  Colonial Alienation
IV.  Late-Modern Ideas in a mid-Modern World
V. Canada and Confederation

Chapter 2. Sovereignty, Federalism, and the Constitution
L Sovereignty
1I. Federalism
m Constitutional Structure
IV.  Salus Populi
\Y% Common Law and the Ancient Constitution
VI.  The Constitution, Etymology, and the Wampum Belt
Analogy :
Chapter 3. Confederation in the Imperial Context
L A Quiet Revolution
IL Federalism: Canada Reorganized
[I.  Little England and Greater Britain
IV. A Written Constitution for the Empire: The Colonial Laws
Validity Act, 1865
Chapter 4. The Quebec Resolutions
L Undoubted Intentions
il Philosophical Basis
IMI.  Conspiracy at Quebec?

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

iv

Xii

16
19

22
29
36
40
44

58

62
67
71

78

83

85
91



IV.  Unconstitutional Law

V. Model of the British Constitution
Chapter 5. The London Resolutions

L Concerns

il Changes

II.  Reflections

Chapter 6. Lord Carnarvon’s “Largest and most Important Measure”
I The Law Giver
IL “One Single System”
. Veto,
IV.  Residual Powers
V. “High Functions and Almost Sovereign Powers”
VI Anticipated Advantages

Chapter 7. Canada Reorganized: The British North America Act, 1867
| L Preamble

IL Union

III.  Executive Power and Provincial Constitutions

IV.  Disallowance and Reservation

V. Distribution of Legislative Power

VL Lieutenant Governors

Chapter 8. Conclusion
L Delegatus non Potest Delegare
iL “The Local Legislature is Supreme”

[II.  Popular Sovereignty and a Silent Revolution

Bibliography
L Statutes Cited
IL Cases Cited
HI.  Documentary Sources
IV.  Secondary Sources
V. Supplementary Bibliography

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

96
101

107
109
114

118
120
127
129
136
137

143
144
145
147
149
169

172
174
181

195
195
195
197
204



Appendix A. Statutes

1. British North America Act, 1867, 30 & 31 Victoria, ¢. 3 (UK),
un-amended and abridged 208

IL. Colonial Laws Validity Act, 1865, 28 & 29 Victoria c. 63 (UK) 236

Appendix B.  The Quebec and London Resolutions

I. The Quebec Resolutions and the London Resolutions in
comparison 239

1. Draft of the Quebec Resolutions 252

- Appendix C.  The Governor-General

I. Master, Servant, and Slave: Sections 12 and 13 asa
Codification of the role of the Governor-General in the British

North America Act, 1867 257
II. Letters Patent of the Governor-General of Canada, 1867 272
III. Draft Instructions to the General-General of Canada, 24 May,

1867. 277

Appendix D.  Australian Constitutional Documents

I. Use of terms “Peace, Welfare, and Good Government” and
“Peace, Order, and Good Government” in Statutory Colonial

Australian Constitutions, 1823 — 1867 283
II. Selections from Statutory Colonial Australian Constitutions,
1823 - 1867 285

Appendix E.  Speech of Lord Carnarvon

I. Speech of Lord Carnarvon in the House of Lords; Second
Reading of the British North America Bill (No. 9), February
19, 1867, pp. 557-576b. 291

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



List of Tables

Page
Table I  Lord Camarvon’s description of the division of powers in
Canada under the British North America Act, 1867 193
Table 2 Outline of Lord Carnarvon’s Speech to the House of Lord
Introduction the British North America Bill for Second
Reading. 194

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Figure 1

Figure 2

Figure 3

Figure 4

Figure 5

Figure 6

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

List of Figures

Canada Instaurata 1867, Juventas et Patrius Vigor.
Confederation Medal (reverse), 1867. Reproduced from the
National Library of Canada's website (www.nlc-bnc.ca).

Type-written note inserted into hand-written minutes, John

A. Macdonald's motion, 10 o'clock, Friday 21 October 1864.

From the National Archives of Canada, "Minutes of the
Proceedings for the Quebec Conference, October 10-29,
1864" Macdonald Papers MG26 A, vol. 46, p. 17965.

Enlarged portion from a Typewritten note inserted into
hand-written minutes, John A. Macdonald's motion, 10
o'clock, Friday 21 October 1864.

Proceedings from Friday 21 October 1864. From the

~ National Archives of Canada, "Minutes of the Proceedings

for the Quebec Conference, October 10-29, 1864"
Macdonald Papers MG26 A, vol. 46, p. 17975.

Proceedings from Friday 21 October 1864. From the
National Archives of Canada, "Minutes of the Proceedings
for the Quebec Conference, October 10-29, 1864"
Macdonald Papers MG26 A, vol. 46, p. 17976.

National Archives of Canada, "Draft Resolutions, Quebec

Conference" Macdonald Papers MG26 A, vol. 46, p. 18166.

Page

187

188

189

190

191

192


http://www.nlc-bnc.ca

Glossary

*Some of the following terms are adapted from either Henry Campbell Black, Black's
Law Dictionary: Definitions of the Terms and Phrases of American and English
Jurisprudence, Ancient and Modern revised 4th edition (St. Paul, Minn: West
Publishing Co, 1968) or Daniel Williman, Legal Terminology: An Historical Guide to
the Technical Language of Law, (Peterborough, Ont.: Broadview Press, 1986).

aliterate. A society that does not make use of written language.

BNA Act. Refers to the Constitution Act, 1867 {as defined by “Modermzatlon of the
Constitution” in the Schedule to the Constitution Act, 1982") in its initial
incarnation; that is the British North America Act, 1867, 30 & 31 Victoria, ¢. 3
(UK) without any amendments. This nomenclature is preferred in this paper
because of its historical consistency and it differentiate the Constitution Act,
1867 in its present-day amended form from its original un-amended form. As
well, this term is preferred to differentiate the Constitution Act, 1867 from the
Constitution Act, 1867 30 & 31 Victoria, ¢. 3 (UK), as the latter is an Act of
the Imperial Parliament which created a statutory colonial constitution for the
colony of Queensland (which is now the State of Queensland, a constituent
unit of the Commonwealth of Australia). See also “Constitution Act, 1867” as
and see Appendix A.

British North America. Strictly, all British possessions north of the United States
(thus, excluding West Indian British possessions). Generally used to refer to
those possessions that were involved in the negotiations of the 1867
Confederation settlement; that is the provinces or colonies of Canada, New
Brunswick, Nova Scotia, Prince Edward Island, and Newfoundland.

British Parliament. Refers to the Parliament of the United Kingdom of Great
Britain and Ireland (United Kingdom of Great Britain from 1707 until 1801
and United Kingdom of Great Britain and Northern Ireland after 1922); its
preferred usage is to refer to that Parliament acting in its capacity as the
domestic Parliament for Great Britain.

CAC Act. Commonwealth of Australia Constitution Act, 1900, 63 & 64 Victoria, c.
12 (UK).

Canada East. Refers to the portion of the Province of Canada (1840-1867) that
corresponds with Lower Canada or the Province of Quebec. Smctly used in
its legal and historical sense.

! Canada, 4 Consolidation of the Constitution Acts, 1867 to 1982 (Ottawa: Dept. of Justice Canada,
2001), 79-82.
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Canada West. Refers to the portion of the Province of Canada (1840-1867) that
corresponds with Upper Canada or the Province of Ontario. In this paper it
refers strictly used in its legal and historical sense.

central government. See “federal government.”

CLVA. The Colonial Laws Validity Act, 1865 28 and 29 Victoria, c. 63 (UK). See
Appendix A.

codified. A system of positive law promulgated by legislative authority.

Constitution Act. Refers to the Constitution Act, 1867 consolidated with
amendments. In 1867 the UK Parliament passed the Constitution Act, 1867
30 & 31 Victoria, ¢. 3 (UK), which was a statutory colonial constitution for
the colony of Queensland. To avoid confusion, I prefer the contextual name
for an Act. Thus, when referring to what is now called the Constitution Act,
1867 and what was formerly the British North America Act, 1867 before 1982,
I prefer the term “BNA Act” and when contextually discusses the 1860s the
term “Constitution Act, 1867” is used to refer to the colonial statutory
constitution for Queensland.

constitutional. Any act that is consistent, authorized, and not conflicting with any
conventional provision of the constitutional structure. This includes both
codified (“written”) and uncodified (“unwritten”) elements of the constitution.
See also “intra vires.”

coordinate. Equal, of the same order, rank, degree, or importance; neither
superordinate nor subordinate.

English Parliament. Refers to the Parliament of the Kingdom of England before
1707. See also “Westminster,” “Home Government,” “Imperial Parliament”
and “British Parliament.”

federal government. Refers to the central, general, or composite government of a
federal union.

federal union. In the colonial context, an inter-colonial union which would have two
constitutionally guaranteed tiers of government, a general government and

local or provincial governments.

General Government. Refers to the central or federal government of the federal
union proposed by the Quebec Resolutions.

Home Government. Refers to the government or ministry of the Imperial
Parliament or Parliament of the United Kingdom of Great Britain and Ireland.
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Imperial Parliament. Refers to the Parliament of the United Kingdom of Great
Britain and Ireland (United Kingdom of Great Britain before 1801 and United
Kingdom of Great Britain and Northern Ireland after 1922) acting in its
capacity as the supreme legislative authority of the British Empire. See also
“Westminster,” “Home Government,” “British Parliament,” and “English
Parliament.”

incorporating union. See “legislative union.”

inferior. An act or an obligation that is of less importance to another act or
obligation. See also “subordinate.”

intra vires. Latin; literally “within its powers.” Any act that is consistent, authorized,
and not conflicting with the strict, codified, provisions of a constitutional
document; consistent with the “black-letter of the law.” See also
“constitutional.”

JCPC. The Judicial Committee of the Privy Council. The institution that acted as
Canada’s court of final appeal in constitutional cases until 1949. Technically
it was not a true court, but merely a body that rendered advice to the crown on
matters arising from legal conflicts in Her Majesty’s overseas possessions.
However, it acted and was treated exactly as though it was a court for the
entire period in which it entertained appeals from Canadian courts.

legislative union. In the colonial context, an inter-colonial union which would have
only one constitutionally guaranteed tier of government.

local government. Refers to the colonial or provincial governments.

Lower Canada. Strictly, the Colony of Lower Canada (1791-1840); generally, refers
to that territory subsequent to 1840 as it was the identity of the inhabitants
thereof.

Patriation Reference. A-G. Man. et al. v. A-G. Can. et al. (Re Constitution of
Canada), September 28, 1981.

postcede. To come, exist, or occur subsequent in time.
precede. To come, exist, or occur before in time.

salus populi. Latin; literally, the ‘safety of the people;’ the ‘needs,” ‘power,” or
‘sovereignty’ of the people.

subordinate. Placed in a lower order, class, or rank; occupying a lower position in a

regular descending series. See also “superordinate,” “coordinate,” “superior,”
and “inferior.”
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superior. An act or an obligation that is of greater importance to another act or
obligation. See also “superordinate.”

superordinate. Placed in a higher order, class, or rank; occupying a lower position
in a regular ascending series. See also “subordinate,” “coordinate,”
“superior,” and “inferior.”

ultra vires. Latin; literally “beyond its powers.” Any act that is inconsistent,
conflicts, or violates the strict, codified, provisions of a constitutional
document; inconsistent with the “black-letter of the law.” See also
“uncounstitutional.”

uncodified. An authoritative system of law that rests on convention and thus has not
been

unconstitutional. Any act that is inconsistent, conflicts, or violates any conventional
provision of the constitutional structure. This includes both codified
(““written”) and uncodified (“unwritten™) elements of the constitution. See
also “ultra vires.”

union. In the colonial context, any inter-colonial whether federal or legislative. See
also “legislative union” and “federal union.”

Upper Canada. Strictly, the Colony of Upper Canada (1791-1840); generally, refers
to that territory subsequent to 1840 as it was the identity of the inhabitants
thereof.

Westminster. The Palace of Westminster is the home of both Houses of Parliament
in the United Kingdom. Although the term is used variously to refer to the
“Imperial Parliament” and the “British Parliament” its preferred usage is to
refer to it supreme sovereign nature in both the polity of the United Kingdom
as well as the British Empire.
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Chapter 1
Introduction

Quand nous [Anglais] faisons une Révolution, nous ne détruisons pas

nolre maison, nous en conservons avec soin la fagade et derriére cette
Jfacade, nous reconstruisons une nouvelle maison. Vous, Frangais,

agissez autrement: vous jetez bas le vieil édifice et vous reconstruisez

la méme maison avec une autre facade et sous un nom différent.’

Ironically with the 1982 patriation, the francophone province of Quebec
defended English constitutionalism whereas English Canada largely adopted French
constitutionalism. The 1960s, as with so many other things, was a revolutionary
period of Canadian constitutionalism, politics, and nationalism; yet these revolutions
took place behind a stable constitutional fagade. The 1960s not only ushered in the
Quiet Revolution in Quebec which resulted in the rise of a secular Quebec
nationalism, but the 19605 marked the acceleration of a new Anglophone-centred
discretely pan-Canadian nationalism. Both nationalisms embraced modernity with
gusto and set out to repudiate and replace older and — what were perceived as —
colonial nationalisms.

Whereas the rise of Quebec nationalism culminated in the failed 1980
referendum on sovereighty-association, the new pan-Canadian nationalism
culminated in the 1982 Patriation of the constitution with the addition of the Charter

of Rights and Freedoms. The 1982 patriation ripped a hole in the facade of Canada’s

constitution to reveal deep divisions over substantive constitutional changes:

! “When we [the British] have a Revolution, we do not destroy our house, instead we carefully
preserve the fagade and behind this fagade, we rebuild a new house. You, French, engage in
revolutions differently: you easily tear down the old building, but you rebuild the exact same house
with merely different fagade under a different name.” (My translation). Campbell-Bannerman to the
French Ambassador to the Court of St. James, M. de Fleuriau, quoted in K. C. Wheare, The Statute of
Westminster and Dominion Status (Oxford: The Clarendon press, 1938), 6-10.
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Canadians had been building different constitutional houses behind a common fagade.
In 1982 Pierre Trudeau attempted to unify these various houses into a single body
through constitutional patriation. Whether he succeeded in doing so seems unlikely
in the face of the continued threat of Quebec separatism (not to mention the continued
grievances of Aboriginals).

Although most found the creation of the separatist Bloc Québécois caucus as
“Her Majesty’s Loyal Opposition” in 1993 to be highly ironic, it is not necessarily so.
Etienne-Pascal Taché’s comment in 1846 that “if ever this country ceases to be
British, the last cannon shot to uphold British power in America will be fired by a
French Canadian,” rings true if one replaces “British power” with “the British
constitution.”” In its constitutional struggles, Quebec has been the staunchest
defender of Canada’s British constitutionalism. Of all the legislative bodies in
Canada, the National Assembly has probably remained the most faithful to the
conventions of the English Parliament’ and it has been the Quebec government —
ironically with its civil code — that has fought hardest to maintain Canada’s
“unwritten” conventions against the rise of French and American style
constitutionalism that stresses the exhaustiveness of a single written document. Yet,
Quebec has not been the guardian of Canada’s 1867 federal constitutional settlement,
merely the guardian of what it sought from that compact. Since Quebec has most

consistently maintained its ideal, its present-day views of Confederation have

2 The original French read, “si jamais ce pays cesse un jour d’&tre britannique, le dernier coup de canon
tiré pour le maintien de la puissance anglaise en Amérique le sera par un bras Canadien.” See Andrée
Désilets, "TACHE, sir ETIENNE-PASCHAL," Dictionnaire biographique du Canada en linge,
accessed 2004-04-06 <http://www.biographi.ca/FR/ShowBio.asp?Biold=38858>.

3 See Gaston Deschénes, The Assemblée nationale: its organization and parliamentary procedure
Third Edition (Québec: Assemblée nationale, 1983),16-17, 19-25, 34-36.
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remained the most faithful to the original compact. However, the sharp divergences
over the constitution that has developed in Canada are not the result of different
groups developing different conceptions of Confederation from a single common
understanding, but instead arise because, at inception, the Confederation compromise
meant radically different things to different groups.* As Justice Louis-Philippe
Pigeon would comment in 1951:

The B.N.A. Act is not the expression of the intention of one man, whose

ideas might perhaps be gathered from extrinsic evidence with a

reasonable degree of certainty, [but it] is the expression of a

compromise between many men holding different and opposed

view‘points.5

It

In general, the understanding of the original intent behind Confederation has
coalesced into two major streams of thought defined — like so many other aspects of
Canadian life — into the “two solitudes™ of the dominant English-Canadian and
French-Canadian (Québécois) schools.

The French-Canadian understanding of the Confederation compact was that a
confederal pact was created between French-Canadians (in Lower Canada) and
English-speaking Canadians in the rest of the Dominion. In this arrangement Lower

Canada exchanged its equal representation with the more populous Upper Canada

from the old united Province of Canada for Representation-by-Population in a new

* In this paper I will not discuss the Aboriginal aspect of Canadian constitutionalism because this paper
focuses on the 1867 federal compromise to which Aboriginals were not a party to. Although this
compromise was to significantly affect them, Aboriginals, in the few years leading to Confederation,
had — to the best of my knowledge — little or no part in effecting it.

> Louis-Philippe Pigeon “The Meaning of Provincial Autonomy” Canadian Bar Review 29 (1951),
1128.
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British North American union in exchange for its own autonomous legislature that
would protect Lower Canada’s language, religion, and culture from assimilation into
the wider Anglo-protestant union. Although the new union was envisioned to
possibly encompass the whole of British North America, it was essentially understood
in French Lower Canada as a compromise made within the political atmosphere of
the old united Province of Canada. The agreement was dualistic, French Canada
making a one-to-one agreement with the outside world which was entirely “British” —
whether the British in Upper Canada, the Maritimes, or London. With the creation of
the new Dominion, French-Canadians largely remained aloof (and were effectively
barred) from many of the institutions in the new Dominion, remaining active in only
those institutions which directly affected cultural life within Quebec — Parliament and
the Courts. Many of the powers granted to the new general government were of little
concern for maintaining French-Canadian culture in Quebec: maritime issues, high
commerce, aliens, and statistics among others. Thus, outside of Parliament and the
Courts, most Dominion institutions® became solidly anglophone and the government
in Ottawa came to discretely represent all of English-Canada, simply because it did
not generally represent French-Canada. For Quebec, Confederation originated and
developed dualistically between Ottawa and Quebec City. This understanding has
been more recently well developed by A.L Silver in The French Canadian Idea of

Confederation: 1864-1900" as well as be Kenneth McRoberts in Misconceiving

¢ Here I am referring mostly to bureaucratic departments.
7 Asthur Isaac Silver. The French-Canadian Idea of Confederation, 1864-1900 2™ edition, (Toronto:
University of Toronto Press, 1997).
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Canadal An older, but consistent, examination of this issue can be seen in Charles
Bonenfant’s The French Canadians and the Birth of Confederation ®

The historiography of the dominant anglophone conception of history is more
prevalent in anglophone literature and dominates constitutional interpretation in
history, political science, and law (partially due to numerical superiority of
Anglophones).'® This interpretation of Canada’s constitutional compromise in 1867
holds that the system of government in the old Province of Canada had reached
“deadlock” in 1864 and some sort of solution was necessary that balanced (the more
numerous) Upper Canada’s desire for “rep-by-pop” with Lower Canada’s concern for
guarding against assimilation. The solution was found by Canada “hi-jacking”"' the
1864 Charlottetown conference on Maritime Union and converting the discussions
into a broad union of all of British North America. Most authors on the subject have
taken John A. Macdonald’s proclamation as the gospel of the basic intent of all
British North Americans in approaching Union:

Now, as regards the comparative advantages of a Legislative and a

Federal Union, I have never hesitated to state my own opinions. I have

again and again stated in the House, that, if practicable, I thought a

Legislative Union would be preferable. I have always contended that if

we could agree to have one government and one parliament,

legislating for the whole of these peoples, it would be the best, the

cheapest, the most vigorous, and the strongest system of government

we could adopt. But, on looking at the subject in the Conference, and
discussing the matter as we did, most unreservedly, and with a desire

¥ Kenneth McRoberts, Misconceiving Canada: The Struggle for National Unity, (Toronto: Oxford
University Press, 1997). .

# Jean Charles Bonenfant. The French Canadians and the Birth of Confederation (Ottawa: Canadian
Historical Association, 1966).

" My approach to the English Canadian literature is indebted to Paul Romney’s Getting it Wrong:
How Canadians Forgot Their Past and Imperilled Confederation (Toronto: University of Toronto
Press, 1999), 3-20.

"' Frederick Vaughan, The Canadian Federalist Experiment: from Defiant Monarchy to Reluctant
Republic, (Montreal: McGill-Queen's University Press, 2003), 53.
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to arrive at a satisfactory conclusion, we found that such a system was
impracticable. In the first place, it would not meet the assent of the
people of Lower Canada, because they felt that in their peculiar
position — being in a minority, with a different language, nationality
and religion from the majority, — in case of a junction with the other
provinces, their institutions and their laws might be assailed, and their
ancestral associations, on which they prided themselves, attacked and
prejudiced; it was found that any proposition which involved the
absorption of the individuality of Lower Canada — if I may use the
expression-- would not be received with favour by her people. We
Jfound too, that though their people speak the same language and enjoy
the same system of law as the people of Upper Canada, a system
Jfounded on the common law of England, there was as great a
disinclination on the part of the various Maritime Provinces to lose
their individuality, as separate political organizations, as we observed
in the case of Lower Canada herself. Therefore, we were forced to the
conclusion that we must either abandon the idea of Union altogether,
or devise a system of union in which the separate provincial
organizations would be in some degree preserved."

This school of thought concludes that the system of union that was devised was a
“quasi-federal” system which combined American federalism with the “Constitution
similar in Principle to that of the United Kingdom.”" It argues that the framers of
Canada’s constitution desired a highly centralized — almost legislative — union and
that American federalism had been somewhat repudiated because of the
contemporary American Civil War, so that model could not be followed. Thus, the
federal veto' powers, the federal declaratory power, the federal appointment of
provincial Lieutenant Governors, the exclusive federal control over the judiciary, the

federal right to legislate for the “peace, order, and good government of Canada,”"®

12 John A Macdonald from Parliamentary Debates on the Subject of the Confederation of the British
North American Provinces, 3rd session, 8th Provincial Parliament of Canada (Quebec: Hunter, Rose
& Co., Parliamentary Printers, 1865), 29.

13 British North America Act, 1867, 30 & 31 Victoria, c. 3 (UK), Preamble. Hereafter referred to as the
“BNA Act.” See Appendix A.

" In this paper I use the term “veto” to refer to the Imperial and federal powers of “reservation” and
“disallowance.”

' BNA Act, Section 91. See Appendix A.
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and that “all the great subjects of legislation™’®

were exclusively granted to the federal
government, are the litany of examples cited to show the nearly universal “evident
intent” of the Confederation compromise. The number of significant authors who
ascribe to this understanding are too extensive fo list exhaustively. However, of
primary importance is Donald Creighton who has been the “father” of post-war
Confederation studies with a series of major works from John A. Macdonald (1952
and 1955), to The Road to Confederation (1964), and to Canada’s First Century
1867-1967 (1970). Although of primary importance, he was hardly the first major
author to ascribe to this theory: William O’Connor’s report to the Senate in 1939 (in
preparation for creating a domestic amending formula) strongly adhered to this idea.'’
As well, even W.P.M. Kennedy"® and Reginald Trotter'” in the early years following
the First World War subscribe to this idea. Suffice it to say that this is the ideal
which pervades nearly all English-Canadian textbooks which touch upon the subject.
Further, the dominant anglophone interpretation is generally characterized as
the legally or constitutionally valid interpretation even by those who have seen the

French-Canadian dualistic model as the “moral” basis of Confederation in either its

original conception and/or its present-day applicability to Canada’s sociological and

16 John A. Macdonald from Parliamentary Debates, 33.

'" William O’Connor, Report Pursuant to Resolution of the Senate to the Honourable the Speaker by
the Parliamentary Counsel, relating to the Enactment of the British North America Act, 1867, Any
Lack of Consonance between its terms and Judicial Construction of Them and Cognate Matters
(Ottawa, King's Printer, 1939).

'8 W.P.M. Kennedy, The Constitution of Canada; an Introduction to its Development and Law,
(London: H. Milford, 1922). and W.P.M. Kennedy, The Nature of Canadian Federalism (Toronto:
University of Toronto Press, 1921).

1% R.G. Trotter, Canadian Federation: Iis Origins and Achievemenis: A Study in Nation Building,
(Toronto: Dent, 1924).
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political makeup. Samuel LaSelva® and Alain Cairns®' typify this approach, arguing
that a decentralized and dualistic model of Canada better reflects Canada’s
sociological conditions and thus would make a better constitutional model for
Canada, but that in its original intent Canada was designed as a highly centralized,
uniform, “quasi-federal” state.

This idea has remained even to the present day. Peter Russell’s thoughtful
exposition of the origins of Canada’s constitution back to the Glorious Revolution in
Constitutional Odyssey (1992) maintained, nonetheless, this same ideal. As well, the
most recent monograph on the subject, Frederick Vaughan’s Canadian Federalist
Experiment (2003) strongly adheres to this idea.

The 1990s did produce a few significant dissenting voices to the orthodoxy of
highly centralized intent (among anglophone authors). The first of these was Robert
Vipond’s Liberty and Community in 1991; a work which carefully analyzed Ontario’s '
19" century “provincial-rights” movement to illustrate the decentralizing intent of
certain “Fathers” (as well as to attack the conception that liberal-individualism and
collective-rights are polar opposites).*2 Although not his concern, Tully’s 1995
Strange Multiplicity indirectly attacks the centralizing orthodoxy by providing a solid
foundation to decentralist arguments in Canada’s common law tradition.> Finally,

there is Paul Romney whose 1999 work, Getting it Wrong (which was a follow up to

2 Samuel V. LaSelva, The Moral Foundations of Canadian Federalism: Paradoxes, Achievements,
and Tragedies of Nationhood (Montreal: McGill-Queen's University Press, 1996), 20-30.

! Alain Cairns, Constitution, Government, and Society in Canada (Toronto: McClelland and Stewart,
1988), 62-63.

#2 Robert Charles Vipond, Liberty and Community: Canadian Federalism and the Failure of the
Constitution (Albany: State University of New York Press, 1991).

B James Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge: Cambridge
University Press, 1995).
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his 1992 article “The Nature and Scope of Provincial Autonomy™*

), provided a
significant attack on the centralist thesis. However, as Vaughan’s recent Canadian
Federalist Experiment clearly attests, this view has done little to temper the “quasi-
federal” orthodox interpretation of the intent behind Canadian Confederation.
Nevertheless, there is perhaps some hope of a dialogue of perspectives in this work,

as it specifically attempts to counter Romney’s interpretation® and does not simply

entirely ignore it.2°

I
The details of one of the largest and most important measures which

for many years it has been the dut7y of any Colonial Minister in this
country to submit to Parliament.?

It was with these words that Lord Carnarvon, who was Colonial Minister from
July 1866 to March 1867, introduced the British North America Bill for second
reading before the House of Lords on 19 February 1867. However, this speech in
particular, and the general British attitude towards “the details” of Canadian
federalism has lacked thorough examination. It has been only recently, with Ged
Martin’s 1995 Britain and the Origins of Canadian Confederation: 1837-1867, that a

thorough examination of the role of the British in bringing about Union has been

24 Paul Romney, “The Nature and Scope of Provincial Autonomy: Oliver Mowat, the Quebec
Resolutions and the Construction of the British North America Act,” Canadian Journal of Political
Science, vol. 25 no. 1 (March 1992).

 Vaughan, The Canadian Federalist Experiment, especially at 59.

% Surprisingly, however, Vaughan only makes reference to Romney’s 1992 article — Romney, “Nature
and Scope.” — and neither cites nor lists in his bibliography Romney’s much more expansive 1999
monograph on the subject — Paul Romney, Getting it Wrong: How Canadians Forgot Their Past and
Imperilled Confederation (Toronto: University of Toronto Press, 1999). This is surprising because the
work is constructed as though it is almost a direct criticism of Romney’s thesis.

271 ord Carnarvon from Hansard United Kingdom, Parliament, Debates, 3rd Series, House of Lords,
Vol. 185, p. 557 (19 February 1867).
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attempted. Yet, this work focuses on why the British wanted union and their
expectations of this union, but does not attempt to address how the conception of
“federalism” itself was understood by the British — it does not address the ‘intent’ of
The British North America Act, 1867* as understood by the Colonial Office and
British Officialdom.

The view of federalism from the Colonial Office is a perspective that helps to
distil the varying arguments, conceptions, and intents of the “Fathers of
Confederation” who did not hold uniform ideas of what the new union was to
embody. The Fathers and the various debates reflect the divergent views of not
merely four provinces, but of various pro- and anti-confederation forces. Evérything
from a strong, central, over-riding authority to an incredibly decentralized system,
and numerous middle variations were envisioned by various “Fathers.” There can be
little doubt that John A. Macdonald, D’ Arcy McGee, or Alexander Galt envisioned a
strongly centralized union, but the accusation that men like Oliver Mowat “betrayed”
their centralizing proclamations from 1864% seems a rather harsh and even unlikely
conclusions. An alternate explanation, reflected in documentary evidence, is that men
like Mowat, Cartier, and Langevin desired a de-centralized union with significant
local control. Reflecting on Colonial Office views is critical because the Colonial
Office was the common body to which to which the desires of the colonials would be

explained, digested, and finally promulgated. The BNA Act is neither the Quebec nor

38 With the 1982 patriation of the Canadian Constitution, the “British North America, 1867, 30 & 31
Victoria, ¢. 3 (UK)” was renamed the “Constitution Act, 1867.” For brevity and clarity when [ am
referring to the Act in a pre~-1982 historical context I will call it the “BNA Act.” Those occasions
when I refer to the “Constitution Act, 1867 I am referring to the Act in its present-day (Constitution
Act, 1867 to 1982) incarnation.

 Donald Creighton, Canada’s First Century: 1867-1967 (Toronto: Macmillan of Canada, 1970), 47
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the London Resolutions verbatim, but a statute that was reflected upon and written by
the Colonial Office based upon those resolutions.

It was one of John A. Macdonald’s complaints that the BNA Act passed
through Westminster as if it were a bill “to unite two or three English parishes.”’
Nonetheless one cannot approach the Colonial Office as a disinterested observer
simply taking the Quebec and London Resolutions and the concemns of the delegates
unbiasedly convérting them into proper statute form. However non-discordant the
debate in Parliament was, the Colonial Office was hardly disinterested in the bill and
did not casually write the BNA Act verbatim from the Quebec and London
Resolutions, but furiously passed the Bill through various drafts until the final hours
before the Bill was to receive First Reading. The Colonial Office, too, had its own
preferences whose mark is left on the BNA Act, and this mark somewhat obscures the
diverse desires of the “Fathers.” Mainstream Canadian history, political science, and
legal scholarship has been too exclusively dependent on the words and motivation of
the Fathers in their analyzes of the BNA Act. One is justified in analyzing the
Quebec resolutions on such grounds, but not the BNA Act itself. The BNA Actwas a
statute of the British Parliament reflected upon and written by the Colonial Office.
Although Confederation was viewed by the Colonial Office as a degree of
disengagefnent for Britain from the British North American colonies, it was far from
a grant of outright independence; if anything, the contrary was true. Although the

BNA Act was based upon the Quebec Resolutions and the Canadian “Fathers of

% Cited by Vaughan, Canadian Federalist Experiment, from R.M. Dawson, The Government of
Canada (Toronto: University of Toronto Press, 1954).
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Confederation” viewed it as a faithful translation of their desires; it was a synthesis of
the various “Fathers”™ desires as expressed in the Quebec and Londdn Resolutions
written with the prejudices of the Act’s Colonial Office draftsmen. The Colonial
Secretary’s, Lord Carnarvon, comment that the Act “proceeds to provide for the
appointment of a Governor General — a officer charged with the duty of protecting

»31 _ reflects that the

Imperial interests, named by and responsible to the Crown
Colonial Office intended to protect Imperial interests and that as the final arbiters of
this project, their interests would be protected and their understanding of the union
would prevail in its writing.

The Canadian federal experiment was the first and continuingly successful
federal experiment in a long but splotchy history of British Imperial governance. It is
quite ironic that present-day orthodoxy holds that “federalism” is alien to British
political culture,*? for the British have been the most prolific federalisers in world
history. Federalism was the prime choice of governance for British decolonisation
which produced both spectacular successes and spectacular failures in federal
government. As well, Britain has tinkered domestically with variations of federalism
over discussions and implementations of Irish autonomy and devolution since the
1880s. Canadian Confederation fits early in this history and remains as its oldest
continuing form, but British colonial federalism has even older examples. British

attempts at colonial federalism can be traced back to the Albany Plan of 1754 to tie

| together the American Colonies as well as discussions about federation after the

3 Lord Carvanon, Debates, 559
32 See John Kendle, Federal Britain: a History, (London: Routledge, 1997), ix-xiii.
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Union of Crowns in 1603 and in the debates preceding the Anglo-Scottish Union of
1707.% However, literature on colonial federalism focuses on the reasons for union
and largely neglects the question of the nature of these unions.> Thus, the argument
that federalism is alien to British political culture is only true with respect to domestic
reflection upon the issue, not due to a lack of practice.

Generally, constitutional histories of Britain and Canada have been examined
in isolation from each other. For the British side, as David Armitage has mused, this
cleavage results from a belief that imperial events rarely intruded into domestic
British politics with the effects of the empire being exclusively reflexive and thus
minimally shaped by these experiences. The lack of a singular imperial project —
especially towards the North American settler colonies in the 19® century — has
rendered most analysis of imperial intervention in constitutional matters to bywords
in textbooks. However, the lack of research is often not only due to mere indifference
but repugnancy at the idea that imperial and domestic history could be significantly
tied:

The attributed character of the Second British Empire — as an empire

Jounded on military conquest, racial subjection, economic exploitation
and territorial expansion — rendered it incompatible with metropolitan
norms of liberty, equality, and the rule of law, and demanded that the

Empire be exoticised and further differentiated from domestic
history.®

33 Kendle, 1-12.

34 Qee, for example, Ged Martin, Britain and the Origins of Canadian Confederation, 1837-67
(Vancouver: UBC Press, 1995).

% David Armitage, The Ideological Origins of the British Empire (Cambridge: Cambridge University
Press, 2000), 3.

13

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



For Canadian constitutional history, there is an emphasis on the “colony to nation”®

approach which tends to portray Canada as gaining’ a largely independent constitution
in 1867 — with only a minor nod to the continuing impact of earlier constitution
arrangements and a (subdued, but nonetheless glorious) history of Canada wresting
greater and greater powers from the Imperial hold of Westminster. This
interpretation misrepresents the connection between Canada and the United Kingdom
as well as the United Kingdom and Canada from the wider empire. Canada was no
more autonomous in 1867 than it was in 1866. Britain — especially the Judicial
Committee of the Privy Council (the JCPC) and the Colonial Office — still retained
and exercised considerable powers over Canada. However, these were powers that
the metropolis was only slightly less willing to dispense with than the new Dominion
was willing to exercise. Developments in the UK Parliament were seen at the time as
intimately important precedents for the Canada Parliament.

In interpreting the Constitution, Canadians have seemingly systematically
ignored and isolated their history from its wider British Imperial origins, to the
detriment in comprehending Canada’s own constitutional development and choices.
As Robert Vipond comments in Liberty and Community:

If the constitutional tradition is taken as a point of reference, then this

way of stating the choice misreads the past, distorts the choices

available to us in the present and constricts our view of the future.”’

The renaming of the BNA Act is exemplary of our increasingly insular approach to

Canada’s constitutional origins and development. The desire to blindly remove the

% This phrase was coined by A.R.M. Lower in his work Colony to Nation: A History of Canada
{Toronto: Longmans, 1946).
37 Vipond, Liberty and Community, 3.
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“colonial” aspects of Canada’s history and constitution acts to narrow and restrict
where and how Canadians search for constitutional foundations. The renaming of the
BNA Act to the Constitution Act makes the 1867 Act appear ultimately foundational
despite the existence of a massive constitutional structure that was present before its
passage and still massively informs Canada’s current constitutional structure.

Further, it reveals either an ignorance of Canada’s role in the wider qmpire ora
purposeful desire to exclude the wider empire. For before the BNA Act, 1867 was re-
styled the Constitution Act, 1867, there already existed a Constitution Act, 1867 — a
foundational document for the colony/state of Queensland whose title we have found
we can justly usurp.

Similar to Armitage’s argument, in the post-war period imperialism and
colonialism have become dirty words of exploitation and subjugation. This is a shift
in language. Such connotations were not shared by British North Americans, nor by
those in London in the 1860s. In this period “colonial” and “imiaerial” were titles
worn in the settler colonies with pride and were “dirty” words in London, not as
words of subjugation, but burden. “Colonial” had a connotation more akin to those of
the ancient Greeks or even the present-day prospect of space colonies — a connotation
of innovation and adventure, not subjugation and parochialism. The imperial
expansion of Europe created vast empires of exploitation in the last quarter of the 19™
century (with perhaps the exception of India) that gives today the negative
connotation to colonial status. Although more evident in the Australian context, the

status of “colonial” government brought with it the existence of a significantly

15

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



representative legislature, something that was lacking in Britain until the Third
Reform Act in 1884.

It was the Colonial Office, it is often forgotten, who prompted and pushed for
Union of the colonies and who ultimately wrote the BNA Act. Although this Act was
largely based upon the Quebec Resolutions negotiated by Canadians, specific
alterations were made by the Colonial Office and any unity in spirit of the whole Act
would have been based upon the Colonial Office’s understanding of the new union.
This analysis supposes that British North America was composed of British colonies
whose colonial “masters” were neither brutal oppressors nor indifferent onlookers.
Instead, they were keenly interested and informed administrators, mandarins, and
judges who looked upon Canadians as British subjects similar in status to British

subjects in the Home Counties.
v

Thomas O. Hueglin reached back to Althusius at the turn of the 17" Century
for a “new” form of federalism to address concerns and find solutions for the turn of
the 21 century.”® My analysis aims at reaching back to a more recent period in time
to analyze the origins of an extant federation — but as I will argue — a federation that
was conceptualized (in different ways) as radically different from modern federalism
as Althusius’ conception of federalism. As mentioned above, the oft-repeated

orthodoxy among introductions to Canadian politics and otherwise thoughtful

3% Thomas O. Hueglin, Early Modern Concepts for a Late Modern World: Althusius on Community
and Federalism (Waterloo, Ont: Wilfrid Laurier University Press, 1999), 1-12.

16

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



analyses of the Canadian constitution, is that the Canadian constitution’s “genius” or
key innovation is the admixture of the British Westminster Parliamentary system with
the American federal system.” However, such a conclusion can only be false. This
conclusion is akin to looking at a bat and assuming it is a bird because it has wings.
Assuming that contemporary Canadian federalism’s genealogy can be traced to
American federalism ignores the fundamental basis of what modern federalism (and
American federalism since its fouﬁdation) is based upon; as well, that some sort of
“federal” structure was alien to the so-called “unitary” government of the United
Kingdom. This conception leaves a logical inconsistency in approaching Canadian
federalism. That is, if the intent behind the BNA Act was indeed so centralizing, why
would the British Judicial Committee of the Privy Council so consistently rule to
protect “classical federalism?” If the British were so enamoured with unitary
government, why would their legal community work to undermine those unitary
elements in the BNA Act? The development of the Canadian union into a truly
federal system*” throughout the 20" century has acted to obscure the origins of
Canada’s constitutional foundation.

This analysis commences from some of the some problems and questions that

Robert Vipond’s work on the provincial autonomy raises. There exists ample

¥ For example, see Vaughan, 100.

“ A federal system being defined based upon popular sovereignty, where this sovereignty is conjointly
exercised through at least two orders of government, neither being subservient to the other. This
savereignty is often characterized by bounded (“water-tight™) sovereignty being exercised over certain
areas (although concurrent powers often exist), with this delineation of sovereignty being set outina
written document assigning these powers, to be adjudicated by an independent judiciary. For other
recent definitions see John Kincaid, "Introduction," Handbook of Federal Countries, 2002, ed. Ann L.
Griffiths and Karl Nerenberg (Montreal: McGill-Queen's University Press, 2002), 7-8 or Ronald L.
Watts, Comparing Federal Systems, 2nd ed (Kingston, ON: McGill-Queen's University Press, 1999),
6-14.
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literature on Aow Canadians and the British created Confederation and how that union
was altered through judicial interpretation, but little exploration of what federalism
meant to the Colonial Office and the Judicial Committee.*! Recent analyses of the
provincial rights movements contribute much to the formation of this analysis. The
issue they raise is that those same individuals who negotiated Confederation were
portrayed as later attacking that same constitution. As stated above, it is almost
universally agreed, by both supporters and detractors of centralization, that the BNA
Act was a highly centralizing document at conception (by the words themselves and
the intent which lay behind it), but it would later become decentralized by political
negotiation and Judicial Committee involvement. However, this almost universal
assumption fails to properly explain why individuals (such as Oliver Mowat) who
helped to create Confederation (as well as many of the supporters of the Great
Coalition) would later attack the centralizing features they supposedly once
championed. Thus, either these men ‘betrayed’ their earlier values for ‘parochial’
interest or one needs an explanation as to why their supposed change reflects an
underlying consistency. If one assumes a significant degree of consistency from the
various “Fathers,” one is left with a new conclusion. The text of the BNA Act can
have a more varied meaning than is given it by those reading it with only modermn
understandings and the words of John A. Macdonald and other explicit centralists.
The axiom generally embraced about Confederation, that greater
centralization avoids the difficulties that plagues decentralized federations is

ultimately false. The question presented to many of the colonial delegates to the

* Vipond, Liberty and Community, 9-10.
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Confederation conferences and to the Colonial Office was how to balance the need
and desire for decentralization while encouraging a greater degree of uniformity, yet
without potentially risking outright separatist demands. However, the ‘solution’ of a
centralized federation simply continues the pre-existing problems and presents the
same problems as a unitary state; for the same grievances for autonomy arise. To
argue that a centralized “quasi-federal” union would guard against threats of disunity
would be to equally argue that the imposition of a unitary state would prevent threats
of disunity — an argument to which many exceptions can be listed. The Colonial
Office and most of the “Fathers” of Confederation recognized that a legislative union
was impossible because of francophone Lower Canadians’ (as well as leaders in other
provinces) desire for local autonomy; a highly centralized federation whose
centralization was imposed from the centre would have no more legitimacy then a
legislative union. As well, it seems ludicrous that Lower Canada would reject one
system of government that did not provide for its autonomy, but accept another which
did the same. If autonomy is sincerely desired, neither a unitary state nor a

centralized federation nor “quasi-federation” can overcome that desire.

\%
This paper addresses the fundamental questions of “what is Canada?” and
“how do we understand Confederation?” It addresses the diversity of responses to
those questions as we address contemporary conflicts over the Canadian Constitution.
There is not currently one single vision of what it means, nor was there in 1867. In

attempting to understand what federalism was as embodied in the 1867 Act, one
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cannot simply ook to those in North America who argued over its creation, but one
must also look to the wider tradition in which it was formed, and also to the specific
understanding of those individuals who were responsible for converting the Quebec
and London Resolutions into a Statute that would be analyzed and interpreted for
decades to come.

Recently, Peter Noonan succinctly expressed the orthodox thesis of the intent
behind Confederation:

The founders of the modern Canadian state preferred a centralist

model for state governance, with a powerful federal government

retaining links to the Crown and the Imperial Government in London,

while the provincial governments become local governments attending

to matters of purely local significance, and subordinated to the federal

government. ,

That view underwent a wholesale revision by the courts in a series of

cases in the late nineteenth and early twentieth centuries. The result

was a constitution which was not quasi-centralist, as the founders
undoubtedly intended, but one much more akin to a true federation.*

2
Although it is sometimes admitted that there may have been some intent of
Confederation as a compact between nations or provinces, it is usually argued
that any semblance of that was exorcised from the text of BNA Act.
However, what this analysis fails to acknowledge or even realise is that for
London it made greater sénse to grant self-government to the more local and
pre-existing administrations (the provinces), and not to impose a potentially

redundant and competitive federal government upon unwilling provinces if an

outright incorporating union could not be achieved. The failure to see this

“2 Peter Noonan, The Crown and Constitutional Law in Canada {Calgary: Sripnoon Publications,
1998), 50.
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expressed in the BNA Act is a failure of properly understanding the context in
which the Colonial Office wrote the Act. Although the Colonial Office
initially saw greater “efficiencies” in a more centralized union and therefore
was very sympathetic to the views of Macdonald and other centralists for the
view of a British North American union, respect for the tradition of self-rule
prevented the imposition of a unitary government and thus the Colonial
Office’s embracing of a distinct form of federalism. This distinct form of
federalism arose from the need to combine orthodox British understandings of
unlimited government with an essentially contradictory Imperial tradition of
local self-government.

The British Colonial Office, unwilling to impose an incorporating or
legislative union upon its North American colonies, instead embraced the
creation of a “federal union” as a reflection of the Imperial recognition of
traditional rights (or the “natural” rights of the “ancient constitution™) existing
in contemporary British political philosophy. Whereas every other extant
federation created before or since Canadian Confederation has been based
upon the idea of limited government, the British Colonial Office was
presented with a highly decentralized proposal for union and converted it into
a statutory constitution that preserved that decentralized federal system but
within the British tradition of theoretically unliniited government.

Although the BNA Act was crafted in the twilight of the period where British
political theory held that sovereignty remained with the Crown-in-Parliament at the

Palace of Westminster, local (non-imperial) self-government was viewed by the

21

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Colonial Office as purely adminiétrative, and not a devolution of de jure sovereignty.
As the theoretical basis of sovereignty gradually shifted from the Crown-in-
Parliament to popular sovereignty (expressed through the popularly elected lower
house), this led to the conception of sovereignty shifting from being located within

the Palace of Westminster to the people of Canada.
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Chapter 2
Sovereighty, Federalism, and the Constitution

What is sovereignty? If there are questions political science ought to

be able to answer, this is certainly one. Yet modern political science

often testifies to its own inability when it tries to come to terms with

the concept and reality of sovereignty. ... One could say that the

question of sovereignty is to political science what the question of

substance is to philosophy; a question tacitly implied in the very

practice of questioning.

Bartelson and those other few authors who contemporarily deal with the concept of
sovereignty do so within the context of the field of international relations. However,
sovereignty is more intimately involved in the question of federalism. The question
in the field of international relations is relatively much simpler; it only has to deal
with conflicting, but discrete, sovereignties. Discussions of federalism are often
faced with not only conflicting sovereignties, but conflicting and overlapping
sovereignties. Though often unspoken, or even unknown by discussants, discussions
of federalism are — and must be — rooted in a conception of sovereignty.

In simplest terms sovereignty can be defined as internal supremacy and
external independence. However, this definition is limited and cannot be applied to
constituent governments of federal states as they are neither internally supreme nor
externally independent. Bartelson develops a more nuanced conception of

sovereignty into which sovereignty is composed of three elements, (1) the source, (2)

the locus, and (3) the scope.**

* Jens Bartelson, 4 Genealogy of Sovereignty (Cambridge: Cambridge University Press, 1995), 1.
* Bartelson, 21.
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The source of sovereignty is that which is invoked to explain and justify the
latter two elements and the existence of a state in general. In modern times,
sovereignty is almost universally ascribed as an attribute of “the people” (this does
not necessarily mean the individual is sovereign, however); the most celebrated
example of this would be the preamble of the American Constitution that commences,
“We the people of the United States.” In all modern democracies and even most non-
democracies, this i)rinciple is applied and invoked as the basis of the legitimacy of the

- state. Occasionally, this is or has been altered by ideologically Marxist states which
proclaimed that the proletariat, a group which would eventually encompass everyone,
were sovereign as embodied in the cry of a “dictatorship of the proletariat.” This is
exemplary that even these other bases of sovereignty are essentially popular.

In the medieval West, for example, divinely appointed Kings were sovereign,
and by divine right entitle to rule a given territory. In this example, and similar non-
Western examples, it was not that the monarch himself that was sovereign, but God.
Admittedly, one could argue that the monarch was not the “source” of sovereignty but
merely the “locus,” but as the Monarch remains the only earthly source of
sovereignty, it effectively becomes the actual source.

A third form of the source of sovereignty was that of the English/British state
after the Glorious Revolution and other Hobbesian-style governments, where
“parliament” or some sort of legislative body was wholly supreme. In simplified
terms, this system can be seen as a mix of both popular and divine sovereignty. By
the late middle ages the idea of the “divine right of kings” in its purest form had in

many ways largely passed. Although Louis X1V (and many pre-Glorious Revolution
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English kings) claimed such a title, the idea of exclusively divinelyv appointed
monarch had largely passed in the Western world. Even by the late middle ages most
theorists were already arguing that the people made in His image were at base
sovereign, but had at some point alienated this sovereignty to another body®” —beita
hereditary Monarch or a legislature. Under this conception, God was ultimately
sovereign, but instead of kings being the expression of His earthly sovereignty, the
people at one point in history were. However, once that sovereignty was alienated to
a ruler or ruling body, it could not be rescinded by the people because it was not truly
their sovereignty, but the sovereignty of God. Again, the legislature or monarch to
which sovereignty was alienated is not the frue source of sovereignty, but it is the
only legitimate earthly expression of that sovereignty. The people could not possibly
rescind the sovereignty, because it could only be granted back to them by the body
where it lies. This is how territory and people could be transferred in war, as it is
passing from one “sovereign” to another “sovereign.”
As stated, the second aspect of sovereignty is its ‘locus’: being the attribute

* within the state where the power of sovereignty is exercised. In most modern states,
the legislature is the locus of sovereignty and exercises that sovereignty on behalf of
the people, who are the source. It is the ‘locus’ — as opposed to the ‘source’ — which
can be readily divided. Even modern conceptions of sovereignty, like the
Blackstonian axiom of indivisible sovereignty in its source, allow for its division in

its locus. In modern unitary states, this differentiation in locus exists in both various

* Charles Edward Merriam Jr., History of the Theory of Sovereignty Since Rousseau (New York: The
Columbia University Press, 1900), 12.
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branches of government and various delegated local governments. France, being
perhaps the closest to the ideal of the modern liberal unitary state, is a good
example.*® In France’s system of government “the people” through a “constitution”
(usually re-written every couple of decades) express their sovereignty by electing
representatives to various branches of government. The legislative locus of
sovereignty is expressed through elected representatives to the National Assembly
and the executive locus of sovereignty is expressed through an elected President (who
is in turn constitutionally required to delegate a portion of his executive power to
elected members of the legislature — who are dually responsible to that legislature and
to the President). Further the National Assembly has delegated sovereignty to other
loci (France’s various levels of local government and to the European Union), whose
legitimacy in exercising this sovereignty is reinforced by having their own elected
representatives. Essentially, the source of sovereignty, through the mechanism of a
“constitution,” defines the locus (or loci) of its sovereignty. Therefore, for example,
in modern states “the people” are sovereign, in that they are the ultimate source of
sovereignty, but the sum will of “the people” at any moment is not necessarily the
sovereign exercise of power, as the source of sovereignty has agreed that its will can
only be expressed through the predefined constitutional mechanisms, such as
elections, legally valid referenda, etc.

In Canada’s modern system, although we have a constitutional monarchy, it is
nonetheless based upon popular sovereignty: the only legitimate source of power is

“the people.” If the Queen, or the Senate, or even the representative House of

46 Adapted from various sources, see Merriam, 80-84.
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Commons, attempted to exercise wholly independent power against Canadian
constitutional statutes and conventions which govern its composition and legitimate
exercise of powers, another element of the government would likely resist such
powers on the basis of defending the “will” of the people. A good example of this
would be the passage of the GST in 1990, where a Liberal-dominated Senate made
the largely unprecedented move of repeatedly blocking a money bill from the
Conservative-dominated Commons, arguing that — aithough un-elected — the Senate
was representing the will of the vast majority of Canadians. This raised the
possibility of a constitutional crisis between the lower house with its popularly
elected mandate against an unelected upper house resisting the will of the lower
house arguing that it was defending the current will of the people (as expressed in
various opinion polls, etc). The problem was obviated when the Prime Minister made
the unprecedented decision to call upon the Queen to appoint eight new Senators to
the upper house in order that the deadlock between the two Chambers could be ended.-
Although the Crown has immense “reserve” powers to exercise in unusual
circumstances against the advice of her ministers, such actions can only legitimately
be exercised if the Crown is acting against the advice of her ministers because her
ministers are themselves not responding to the desires of the people. All branches of
government may act against the momentary will of the people if their actions coincide
with the broader constitutional structure.

The third aspect of sovereignty, “scope” is the most objective and ‘tangible’
aspect of sovereignty. The first aspect “concerns the philosophical legitimacy of the

state, the second concerns its status as an acting subject, while the third concerns the
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objective conditions of unity.”*’ This final aspect of sovereignty is its practical
application, the people and the territory over which a state exercises its sovereignty
and the ease with which a “sovereignty” can wield its power. A “people” may be
sovereign and it may claim to exercise this sovereignty through certain loci, but its
effective applicatién of this power is the “scope.” All three elements of sovereignty
are needed to effectively wield power. The “source” provides a stéble base which the
polity perpetually accepts as a legitimate justification for the exercise of power. The
“locus” of power provides a consistent or stable way in which power can be exercised
(usually in a distributed manner). Finally, the “scope” of sovereignty is not merely
the practical application of its power, but if it is exercised in a stable way, it
reinforces both the source and loci as legitimate and true.

This understanding of sovereignty is important to be able to comprehend how
sovereignty was understood by the Colonial Office and how our present
understanding can cloud what was understood then. For the Colonial Office in the
1860s, Westminster represented all of these elements of sovereignty: Westminster
was the source, and locus, and even largely the ‘scope’ of sovereignty. Domestically,
Westminster — combining King, Lords, and Commons — represented all power,
legislative, executive, and judicial in both the temporal and spiritual realm.

Although there were political and conventional bars on the unlimited exercise
of this power, both domestically and Imperially, it was comprehended in the Colonial
Office that Westminster could largely repudiate most of these, but it simply chose to

refrain from doing so. The people, or those claiming to represent the will of God or

47 Bartelson, 21.
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any other earthly force, was subject to the ultimate authority and sovereignty of

Westminster within its realm.

It

The modern foundation for the conception that Canada was intended to be a
highly centralized federation can be traced to the Australian academic K.C. Wheare
and his definition of federalism. His monograph Federal Government, originally
published in 1945, was the first comprehensive analysis of federalism that gained
wide readership since The Federalist Papers from the 1780s.*® Federal Government
was both a theoretical Work — describing federalism in strict definitional terms — and a
comparative work — examining the world’s various contemporary federations. This
work became the basis of post-war federal studies, and it is from this work that

Canada is described as “quasi-federal,””

a description that has since been applied to
the intent behind Canada’s 1867 federal system.

In the most basic terms, Wheare defines “federal government” as a system of
governance that adheres to the ‘distinguishing characteristic’ of “co-ordinate and
independent” governments. This most often takes the form of a “general”
government and “regional” governments, which each act directly upon the citizen-

subject. His definition, however, is too restrictive and only defines one possible

(albeit common) constitutional structure of federalism. To properly understand

“8 The Federalist; a commentary on the Constitution of the United States, being a collection of essays
written in support of the Constitution agreed upon September 17, 1787, by the Federal convention,
from the original text of Alexander Hamilton, John Jay, and James Madison; Edward Mead Earle (but
everyone would eventually become a member of the proletariat), Bicentennial Edition, (Washington:
Robert B. Luce, Inc, 1976).

® K.C. Wheare, Federal Government 3" edition (London: Oxford University Press, 1953), 20.
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federalism one must address the moral basis of federalism. Or put in other terms, the
“why” of federalism and not the “how” of federalism. Wheare's definition is a “how”
definition. "Co-ordinate and independent” status defines how a federation can work,

but it does not answer the question as to why a federal system was adopted.

This becomes the fundamental contradiction in approaching the Canadian
constitution. Although it is a contradiction readily identified and accepted, it is rarely
addressed. Most authors agree that Canada adopted a federal system out of necessity
because the peculiar interests of Quebec (and the Maritimes) precluded an
“incorporating” or “legislative” union, although most of the “Fathers™ would have
preferred a legislative union if possible. However, from this basis they then claim
that the Canadian federation, to be truly “federal” must adhere the to definition “co-
ordinate and independent” governments, with that the elements of the Constitution
Act, 1867 that deviate from this principle are described as anti-federal. Yet the
purpose of Canadian federalism is not to have co-ordinate and independent
governments, but to address the moral need for a mix of “shared-rule” and “self-rule”
(or “solidarity” and “diversity”). “Co-ordinate and independent” governments can
fulfill this task, but are not requisites.

To nineteenth century British political thinkers, “co-ordinate and independent
governments” were a theoretical impossibility. British political thought was animated
by the Blackstonian axiom of indivisible soﬂrereignty. They believed any attempt to
divide sovereignty into co-ordinate and independent bodies would ultimately result in

sovereignty migrating to one of the two divisions, something they believed they had
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ample proof in the contemporary American Civil War.”® The founders of the
American federation subscribed to the Blackstonian axiom as well, but proposed to
rest sovereignty in “the people” who could then delegate their sovereignty to various
governments. However, British political theory still held tightly to the conception of
parliamentary sovereignty, where parliament was sovereign by virtue of being
parliament, not by virtue of representing “the people” (as it is today).

The fundamental basis of the modern definition of federalism (and of
American federalism since its foundation) is the idea of popular sovereignty — the
legal notion that soverebignty remains fundamentally and perpetually with “the
people” — whereas the British understanding of sovereignty in 1867 was much more
Hobbesian, with the legal notion of sovereignty lying with Parliament. A reflective
absence on the original theoretical underpinnings of Canadian federalism that has led
to the erroneous belief that Canadian federalism could have only drawn from
American federalism since the conception of federalism was essentially alien to
British political theory.”® Although nearly every Western sovereignty theorist since
the middle-ages* — including Bodin and Hobbes — agrees that sovereignty originally
lay with “the people,” the fundamental basis of Hobbesian thought, and the political
thought that underpinned British political theory in 1867, was that sovereignty had

been alienated from the people at a single point in time and from thence forward was

50 For example, see Walter Bagehot, The English Constitution, edited by Miles Taylor (Oxford: Oxford
University Press, 2001), 156.

*! This is a woefully under-researched field: I could only find a single monograph addressing the issue
of British Federalism before the 1880s: John Kendle’s Federal Britain, and this work only contains a
few scant pages on the pre-1880 period.

52 Merriam, 11.
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exercised by Crown-in-Parliament.>® This point of alienation was generally
understood to be the Constitutional Settlement of 1689 that brought in the “balanced
constitution” of Crown, Lords, and Commons.>*
It is often noted that it is a curious fact that the Canadian Supreme Court
(court of final appeal) is not an explicitly constitutionally entrenched body, but exists
as a mere Act of the Canadian Parliament. This is a reflection of the nature of “a
Constitution similar in Principle to that of the United Kingdom;” that is to say, the
1689 Constitution. Under this constitutional principle there are three branches of
' government, but they are not legislative, executive, and judicial; instead they are
Crown, Lords, and Commons. The ideal of the 1689 constitution is balance, as it is in
the modern conception, but a balance in the Aristotelian schema of government. In
the Aristotelian categorization of government there were two major criteria for
classifying governments: the source from which governing authority was derived (or
number of persons in which this authority was vested) and the purpose towards which
the exercise of governmental powers was directed. The first criterion envisioned
three sources from which authority could be derived and power exercised: by an
individual, by an elite, or by the multitude. Authority derived from any one of these
three sources could either be for the good of the polis as a whole or for the good of
those who exercised power (generally to the detriment of the polis as a whole). Rule
of the one for good was kingship or monarchy and to the detriment was fyranny; rule

of elite being aristocracy and oligarchy; and rule of the multitude being polity and

%3 Bagehot, 185-187.
* ibid, 6.
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democracy.” The 1689 model accepted the Aristotelian schema, but refused to put
faith in any one system and instead strived to create a balance of the three systems
that would ensure that the rule for the best of the ‘polis’ was ensured. Thus
Parliament, the supreme sovereignty, was a balance of King (monarchy), Lords
(aristocracy), and Commons (polity or democracy). It was believed that if each type
of rule was required for the passage of legislation, then if any one or two of the
branches attempted to pass legislation that was a detriment to the polis as a whole,
then it would be detrimental to at least one or two of the other branches who would
prevent its passage. Thus, the judiciary is not a “branch” of the government, but a
delegation of authority from other branches; judicial review under the 1689
Constitutioh is a delegation of power by Parliament, but — through exercise — it has
become a constitutional prerogative of the judiciary. In fact, Canada’s court of final
appeal in 1867 (and until 1949) was the Judicial Committee of the Privy Council,
which, though in practice was a court, “in theory it entertained appeals under the
prerogative [of the Crown] and its decisions were cast in the guise of advisory
opinions to the Crown.”

Thus, one of the most important pieces of contextual political theory that is
relevant in reading the British North America Act, 1867 is to illustrate that the
document presupposes, and is based upon, parliamentary sovereignty and not popular

sovereignty and our usual definitions of the nature of government do not apply. The

preambulatory phrase that Canada was to have “a Constitution similar in Principle to

% See Aristotle, Politics, Book 3, Part 7.
% John T. Saywell, The Lawmakers: Judicial Power of and Shaping of Canadian Federalism (Toronto:
University of Toronto Press, 2003), 57.
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that of the United Kingdom” should be interpreted as more than merely a mechanism
to transmit those unwritten rules of the British Constitution to the new “Dominion.”

- It should be viewed as the guiding principle which permeates the document. This
new “federal Dominion” was very much intended to have the “balanced constitution”
of Crown, Lords (Senate), and Commons and the document is woven with statements
re—enfdrcing this intent.

One cannot judge and interpret the foundation of Canadian federalism from
the base upon which most attempt to do so. Modern federalism can only be based
upon popular sovereignty and Wheare’s definition of federalism only applies to states
constituted as such. Thus Wheare’s definition is perhaps fairly applied to every othér
extant federation, but not to Canada. For those federations which preceded Canadian
federalism — the United States of America and the Swiss Confederation (as |
reconstituted in 1848) — were born out of revolutions and have constitutions that
justified their new governments based not upon God, or upon a specific sovereign
body (ie a King or Parliament), but upon a liberal conception of “the people.” As
well, those federations in the British tradition which postceded Canada, though
cloaked in the ambit of Imperial parliamentary sovereignty, found their moral and
legitimate base upon popular sovereignty, not only among the colonials (for there
were many British North Americans who ascribed to that idea in 1867), butin .
London as well. This is, illustrated by the preamble of the Australian constitution
(promulgated in 1900). While the BNA Act’s preamble reads: “Whereas the
Provinces of Canada, Nova Scotia, and New Brunswick have expressed their Desire

to be federally united into One Dominion under the Crown of the United Kingdom of
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Great Britain and Ireland, with a Constitution similar in Principle to that of the

United Kingdom;”57

the preamble of the Commonwealth of Australia Constitution
Act, 1900 [hereafter referred to as the CAC Act] reads: “Whereas the people of New
South Wales, Victoria, South Australia, Queensland, and Tasmania, humbly relying
on the blessing of Almighty God, have agreed to unite in one indissoluble Federal
Commonwealth under the Crown of the United Kingdom of Great Britain and
Ireland, and under the Constitution hereby established.”® Thus sovereignty is passed
from “the provinces” who make ‘requests’ for a ‘British’ constitution, to “the people”
who themselves “agree” to make a “Constitution [they] establish.” In Britain, the
Parliament Act, 1911 confirmed the end of the old balance of King, Lords, and
Commons and effectively placed into statute that the people were soveréign, and their
sovereignty was expressed through the House of Commons.

This idea is paralleled by Samuel LaSelva in his Moral Foundations of
Canadian Federalism that “even political theorists do not give sufficient attention to
the moral dimensions of federalism.” Yet he contends that the acceptance of the
“federal principle” was against the political traditions of the British and the British
North Americans, citing K.C. Wheare’s quasi-federal definition of Canada.*® In this
he fails to fully comprehend the implications of his own arguments. When he argues

that “the Confederation settlement... is not irrelevant, even if many of its institutions

have fallen into disuse or have lost their meaning,” he fails to see that the moral basis

57 British North America Act, 1867, 30 & 31 Victoria, c. 3 (UK) [Emphasis Added].

¥ Commonwealth of Australia Constitution Act, 1900, 63 & 64 Victoria, c. 12 (UK) [Emphasis
Added].

¥ LaSelva, Moral Foundations, 27.

® ibid, 9.
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of Confederation he attempts to identify, not only illustrates why federalism was
adopted in Canada, but how Canadian federalism should be legally interpreted given
that its basis is wholly different than that upon which every other federation is
founded. These institutions have fallen into disuse or lost their meaning because we
have chosen to apply a certain approach to the text of the Canadian constitution that
was not intended to be applied by those who wrote the Act and thus produced

changes in the intended meaning of the words.

111

Discussions of Canada’s Constitution are confused by the nature of its
development and existence, usually described as being a mix of a “written” and an
“unwritten” constitution. This distinction massively confuses the nature of Canada’s
constitution. As K.C. Wheare argues in an early work on the Statute of Westminster,
it is better to refer to a “constitutional structure” (instead of a “constitution”) which
“consists of rules of strict law, both written and unwritten, and of rules which are not
classed as part of the law strictly so called, and these may be written and unwritten.”'
Further, under certain constitutional structures “a selection from the rules of strict law
which establish and regulate political institutions is collected in a written document
which is called the Constitution.” Thus, the United Kingdom is perhaps the best
example of a country which “has a constitutional structure, but... no written

constitution,” whereas the United States is a prime example of a country with a

constitutional structure largely defined in 2 single codified document. The Canadian

8! Wheare, Westminster, 7.
2 ibid.
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constitution is in perhaps an unhappy medium of being extensively composed of both.
For Canada does contain one central constitutional document (published by the
Canadian Department of Justice as a little green book entitled 4 Consolidation of the
Constitution Acts, 1867 to 1982). However, this document hardly embodies the
majority of Canada’s constitution, as it is but one element of a much larger
constitutional structure.

Wheare’s description (in Statute of Westminster) of the UK as having no
“written constitution” is misleading, however, and he does seem to recognize this
point himself, but does not set out to properly clarify the issue. In the Canadian
context, the “written” constitution is usually declared as being the Constitution Acts
and the “unwritten” constitution consists of conventions such as responsible
government. In truth, much of what defines Britain’s constitution is “written,” but it
is not in a single central document. Britain, actually, has an extensive written
constitution, including the Bill of Rights (1689), the Act of Settlement (1701), the Act
of Union with Scotland (1706), the Act of Union with Ireland (1800), the Parliament
Act (1911), the various Representation of the People Acts (Reform Acts) (1832,
1867, 1884, 1918, 1928, 1969, 1985, 2000), the Ballot Act (1872), and the Judicature
Acts (1873, 1875, 1925). No simple majority in Westminster could ever conceive
of repealing or significantly altering any of the above Acts. Even with patriation in
1982, the Constitution Act, 1982 remained merely one act of many on the British

Statute books which define Canada’s constitution, not to mention numerous Canadian

3 ibid, 8.
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statutes that could not conceivably be repealed or altered without substantial
consensus.

Thus, there are three elements to Canada’s (and most countries’) constitutions.
These elements are (1) those codified into a central document, the Consolidated
Constitution Act, 1867 to 1982; (2) those elements which are codified but not
contained in the central document, such as the Statute of Westminster or the Supreme
Court Act or the Canada Elections Act; and finally (3) those elements which are un-
codified, such as the convention of “responsible government” (or Quebec’s
constitutional veto before 1981). This model of Canada’s constitutional structure is a
centrally important element to understanding the true nature of Canada’s constitution;
more so when trying to understand the intent of the original Confederation agreement.
That preambulatory phrase in the BNA Act of Canada having “a constitution similar
in principle to the United Kingdom” is exemplary of the fact that the original
Confederation compact came into being in an era and from a constitutional structure
that put little (or no) emphasis on a single document; instead, the constitution arose
from certain conventions, including the emphasis of political responsibility over strict
constitutional limits.

Although somewhat extreme, one can understand any and all constitutions as
being wholly “conventional.” Since no written single-document constitution
anywhere in the world is wholly comprehensive, all constitutions must rely on
convention to inform not only those non-enumerated and undefined circumstances,
but also which elements of the “Constitution” are to have greater import, primacy,

and emphasis. The common and sorry example of so many countries with beautifully
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written Constitutions that in practice are so easily ignored or casually rewritten
further exemplifies this point. A Constitution is worth no more than the paper it is
written on unless all parties conventionally agree to adhere to it. The American
constitutional structure differs from the British constitutional structure in that the
Americans conventionally give primacy to one document, whereas the British spread
out that constitutional emphasis among a variety of documents.

The traditional definition of the British constitution has been the one given by
Henry Bolingbroke in 1733:

By constitution we mean, whenever we speak with propriety and

exactness, that assemblage of laws, institutions and customs, derived

from certain fixed principles of reason, directed to certain fixed

objects of public good, that compose the general system, according to

which the community hath agreed to be governed.™
From this one should understand that not only is the Constitution Act itself not the
whole of the Canadian constitution, but the Constitution th, the various
constitutional statutes, and constitutional conventions are merely the expression of
“certain fixed principles of reason, directed to certain fixed objects of public good”
that form the fundamental basis of the constitution. ‘Constitutions,’ statutes, and
even conventions should not (and truly cannot be) interpreted from the mere words
that form them, but can only be properly read from “certain fixed principles of reason,

directed to certain fixed objects of public good.” To read them otherwise is to

misinterpret them.

% Henry St John, Viscount Bolingbroke, 4 dissertation upon parties (1733-4), The works of Lord
Bolingbroke, 4 vols. (Philadelphia: 1841) vol. 11, 88, cited in Tully, Strange Multiplicity, 59 cited from
from Peter H. Russell, Constitutional Odyssey: can Canadians become a Sovereign People? 2™ ed.
{Toronto: University of Toronto Press, 1993), 9.
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The development over the 20™ century, especially with and since the 1982
patriation, to put increasing emphasis upon the primacy of the Constitution Act is
largely a conventional constitutional development. However, it is one that has acted
to obscure the intent behind the original BNA Act. We assume today that the
centrality and meaning of the words in the BNA Act are the salhe as if that act was to
be rewritten today -- which is not the case. To truly understand the intent of the BNA
Act we must read it in light of the principles of reason and the objects of public good

that informed those who wrote it.

v

The BNA Act was quietly passed during the same session as the raucous
debates over the Second Reform Act. As well, the various negotiations over the BNA
Act between the Quebec conference and the Act’s passing through Westminster in
February 1867 almost perfectly coincide with the serialized publication of Bagehot’s
The English Constitution ih Fortnightly Review. These contemporéry events were
foundational to a new conception of politics, but there were events that were yet to
overthrow the older era.

Canada’s federal system was born in the twilight of the era in which
Westminster was truly sovereign. Parliament (whether in Ottawa, Westminster or
even in Quebec, Toronto, or Edmonton), in present times and for the last century, is
sovereign because its most influential and practically powerful portion — the lower
house — is a reflection of the popular will — of popular sovereignty. Parliaments are

sovereign because the people are sovereign and they express this sovereignty through
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Parliament. This was not the case for the Imperial Parliament in 1867. In 1867
Westminster was sovereign because it was Parliament, full stop. It was sovereignty
in a Bodinian or Hobbesian sense: perhaps at some point in history “the people” gave
their sovereignty to this body, but once alienated, this sovereignty could not be
rescinded — for better or for worse, it was to remain perpetually the sovereignty over
all its domains (lands and people). Parliament was the sovereignty that ruled over its
millions of subjects, not an assembly that represents millions of citizens. One can
date definitively when Parliamentary sovereignty was unquestionably over-ruled by
popular sovereignty with the passage of the Parliament Act, 1911. By this Act, the de
facto primacy of the Commons, already well on its way in the 18605 as reveaied by
Bagehot, became de jure with any semblance of balance between the three parts of
parliament — Crown, Lords, and Commons — being utterly removed both
conventionally as well as in codified terms.

However, forty-four years earlier, despite the proclamations of the chattering
classes on the Western side of the North Atlantic (most evidently in the
Confederation debates were the Dorion brothers), sovereignty reniained clearly
Parliamentary and not Popular on the Eastern side of the Atlantic. Although the
masses — the popular classes — were given a greater voice in 1867 in Great Britain (to
be given an even greater voice in 1884) it was the view of those in the ruling classes

that sovereignty remained lodged with Westminster, independent of any popular will.
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As an analogy I will use Phillipb Lawson’s analysis of the “Embargo Crisis” of
1766.%° In sum, in 1766 there was a poor harvest and King George III imposed a
temporary embargo on corn exports under the pretension of the power of the Royal
Prerogative. However, this action’s constitutionality was questionable if not out-
right unconstitutional, as such actions were seen as having become the exclusive
purview of Parliament. The issue was eventually resolved by Parliament passing a
bill that authorized the action of the Crown ex post facto. Thus Parliament could
claim that the action had been illegal, but the Crown could equally argue that the
action was justified, averting a direct debate over the scope of the Royal Prerogative
to over-ride Parliament in times of perceived emergency. During the process of
passing the Bill, the MP for the City of London, William Beckford, claimed that “the
Crown might dispense with law by the advice of his Council, for the salus populi;” a
claim for which he “only just escaped the Tower.”* One of Beckford’s colleagues
spent a few hours explaining the nature of the British constitutién, after which
Beckford returned to retract his statement.%’

The point of this episode is that it illustrates two key concerns of British
political thought that became reflected in the British North America Act. The first is
my oft stated contention that the British constitution was understood as holding
sovereignty in Parliament as a whole and as an independent body, not as a reflection
of either the sole power of the king nor the power or needs of the people, the salus

populi. The second key issue from the above example that became expressed in the

65 Phillip Lawson, “Parliament, the Constitution, and Corn: The Embargo Crisis of 1766,”
Parliamentary History volume 5 (1986), pp. 17-37.

% Quoted from Lawson, “Embargo Crisis,” 32.

% ibid. :
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BNA Act is the fundamental crisis of that example: how do you balance the concept
of a sovereign Parliament with the necessity of rapid action on certain emergency
issues? Historians have often dwelt‘ upon the fact that the old Province of Canada had
reached the end of its political life because of sectional “deadlock,” but federalism
could be seen as only adding to this problem. How do you deal with crises that
clearly fall within the realm of “local” interests, but have repercussions that affect the
whole of the federation?

Despite whatever political gains the popular classes made in the United
Kingdom by 1867, all senior positions remained staffed by those born and bred in the
pre-1867 period. Moreover the Second Reform Act hardly brought any semblance of
universal manhood suffrage with only one-third of the adult male population (and
thus one-sixth of the total adult population) being able to vote™ and with
constituencies still considerably skewed to favour country ridings — those without a
proletariat and thus with elections dominated by the land-owning aristocrats. As well,
although bright capable men may have staffed the various offices of Whitehall and
Downing Street, they were not men who had to compete and progress through a
professional bureaucracy, and were still strongly imbued with aristocratic ideals and
those of a pre-democratic age. One needs only to look the difference in language

between the CAC Act in 1900 and the BNA Act in 1867 to see the emergence of

% Compiled from Jan Lahmeyer, "The United Kingdom: Historical demographical data of the whole
country,” Population Statistics: Growth of the population per country in a historical perspective,
including their administrative divisions and principal towns, [On-line database]. Retrieved 10
February 2004, from the World Wide Web:
<http://www.library.uu.nl/wesp/populstat/Europe/unkingdc.htm> and  "Timeline," Voting age:
reduction to 16 [On-line article], Retrieved 10 February 2004, from the World Wide Web:
<http://www.citizenshipfoundation.org.uk/main/page.php?82>.
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popular sovereignty that was evidently lacking in 1867. The preamble of the
Australian constitution in contrast to the BNA Act illustrates that in the intervening
years between 1867 and 1900, popular sovereignty had become the de facto basis of
constitutional thought, as expressed in the writing of this Act of the British

Parliament.

\4

Our language can be seen as an ancient city: a maze of little streets
and squares, of old and new houses, and of houses with additions from
various periods; and thus surrounded by a multitude o{ new boroughs
with straight and regular streets and uniform houses.’

In Strange Multiplicity Tully adapts Wittgenstein’s metaphor to
constitutionalism. Tully rightly argues that the present-day (generally European and
European-American) “language of constitutionalism (which I call the ‘contemporary’
language) is a composite of two dissimilar languages: a dominant, ‘modern’ language
and a subordinate, ‘common-law’ or simply ‘common’ language.””® For many
theorists the dominant language often entirely obscures and entirely overrides the

subordinate common language.

1t is the terms and uses of those terms that have come to be accepted
as the authoritative vocabulary for the description, reflection,
criticism, amendment and overthrow of constitutions, and their
characteristic institutions over the last three hundred years of building
modern constitutional societies. To adapt Wittgenstein's metaphor, it
is the language that has been woven into the activity of acting in
accordance with the going against modern constitutions. It consists in
the uses of the term ‘constitution,’ its cognates, and the other terms
associated with it, such as popular sovereignty, people, self-

 Ludwig Wittgenstein, Philosophical Investigations 2™ edition, trans. G.E.M. Anscombe (Oxford:
Basil Blackwell & Mott, Ltd., 1958), 8°,
™ Tully, 31.
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government, citizen, agreement, rule of law, rights, equality,
recognition, and nation.”

The discussions of modern constitutionalism generally aim to de-legitimize
discussions of the ancient constitution as archaic, unjust, and anti-rational. For Tully,
modern (and almost always liberal) constitutions are “empires of uniformity” which
aim to impose a uniform “rational” order upon the whole populace.”” However, Tully
claims that these modern uniform constitutions actually contain within them “hidden
constitutions” that define significant elements of contemporary societies.

Tully argues “the first sites where hidden constitutions appear” in our present
constitutional order are those attempts “to come to terms” with “immigrants, women,
and linguistic and national minorities fighting for cultural survival.”” The “hidden
constitutions” appear most evidently at these points because it is here where there
exists the greatest degree of discontinuity between an ancient constitutional order and
the modern constitutional order. For the dominant group(s) that accepts, consents to,
and embraces a constitutional order, such adoption of the constitutional order occurs
because the fundamentals of the constitutional order particularly accommodate or
privilege them. Stated otherwise, a “hidden constitution” exists upon which the
present constitutional order is found, and this “hidden constitution” particularly
accommodates the dominant group(s). It is often argued that modern liberal western
constitutional orders tend to privilege adult white males. This is untrue. Adult white
males are generally not privileged by the fundamentals of uniform modern liberal

constitutions proper; instead any privileges they receive are the result of “hidden

" ibid, 100
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constitutions” which makes their adoption of the uniform constitution more tolerable.
“Hidden constitutions” can either blend easily into the modern uniform constitutional
order, or they can often end up resisting it.

Although explicitly unmentioned in his discussion, Tully’s argument is largely
informed by Burkean conservatism. The present day “progressive” questions which
Tully attempts to answer find their greatest intellectual affinity with, and can be more
easily understood when informed by, Burkean conservatism. Burke is the
archetypical conservative; thus it would be a surprise to many that he was an ardent
supporter of revolution, despite his Reflections on the Revolution in France.”* Burke
supported both the contemporary American Revolution as well as the 1688 Glorious
Revolution. He did so because he fully supported revolutions which aimed to restore
lost elements of an ancient constitutional order. The “hidden constitutions” which
Tully discusses would largely be called the “ancient constitution” by Burke. As
Burke argues, the Constitution “ought to be adjusted, not to human reason, but to

»75 Modern Constitutions should be seen

human nature; of which reason is but a part.
as rational constructs which we impose upon politics, although as a society and as
individuals we can only relate to this constitutional order through our “nature” — thus

a uniform, rational, modern constitution must be mediated by “hidden” or “ancient”

constitutions.

™ Edmund Burk, Reflections on the Revolution in France, and on the proceedings in certain societies
in London relative to that event: in a letter intended to have been sent to a gentleman in Paris
(London: Printed for W. Watson..., 1790).

** Edmund Burke, The Philosophy of Edmund Burke: a selection from his speeches and writings eds.
Louis I. Bredvold and Ralph G. Ross {Ann Arbor: University of Michigan Press, 1960), 82.
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Further, Burke argues “the constitution of a country being once settled upon
some compact, tacit or expressed, there is no power existing of force to alter it,
without breach of the covenant, or consent of all the parties.”76 This, however, is not
merely a moral statement that can be steamrolled by superior physical force. If a new
constitution is not universally adhered to, dissenters must either be obliterated or
repressed. Regardless of the moral question of such solutions, both tasks are ‘costly -
often to the point of unsustainability. Modem uniform constitutions must be
“empires” and not mere de novo “dominions” because they must impose themselves
upon a diversity of old ways. No revolution can be wholly revolutionary because the
only way to obliterate all the vestiges of the old system in a single coup would be
obliterate all the people involved.”” Revolutions provide new modes of thinking, new
institutions, and new conditions of interaction, but they do so only in continuity with
old modes of thinking, old institutions, and old conditions of interaction. In general,
change in modes of thinking can only occur if it is significantly congruent and often
assimilated into older schemes of understanding. If a new idea is to be rapidly and
widely assimilated, it must be able to be describe itself within the pre-existing scheme
of understanding. When a new constitutional order is introduced it is built upon the

foundation, to varying degrees, of the older order.

" jbid, 51.

" The utter lack of constitutional continuity between Australia of a little over two centuries ago and
today is because the original inhabitants were essentially obliterated. Whereas, despite the massive
importation of alien ideas into China and two considerable revolutions based upon these alien ideas,
China retains a significant degree of constitutional continuity with one and two centuries ago as well as
with one and two millennia ago, because although there have been considerable migrations, the
population has never been obliterated and thus the old systems of interaction remain. Although the
intense conservatism of (rural) Chinese society cannot be universally applied or even specifically
applied te Canada’s constitutional tradition, it is nonetheless exemplary of the problem confronted in
attempting to analyze Canada’s constitutional history.
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When Tully argues that a “modern” constitution is defined by “a set of
uniform legal and representative political institutions in which all citizens are treated
equally,””® he is actually only defining a particular (albeit the most common) species
of a larger genus. He does this in order to clearly make the point that modemn
constitutionalism attempts to draw a distinct contrast between itself as a rational, just
(viz fair), and universally applicable constitution against an irrational and unjust
ancient constitution:

The defining contrast could scarcely be sharper. A modern

constitution is an act whereby a people frees itself (or themselves)

Jfrom custom and imposes a new form of association on itself by an act

of will, reason, and agreement. An ancient constitution, in contrast, is

the recognition of how the people are already constituted by their

assemblage of fundamental laws, institutions, and customs.”

In this, Tully misses that modernity, rationality, and uniformity do not necessarily
comprise popular sovereignty and equality. The result of the Glorious Revolution in

1689 was the imposition of a rational uniform modern constitution, but one which did

not embody popular sovereignty and equal citizenship.

Earlier,®® I defined the uniform basis of Britain’s constitution; but description
can be historical simplification. The Glorious Revolution was radically different
from the French Revolution of a century later. The 1689 constitutional compromise
was not like that of the first Republic, basing itself on abstract principles. Although it

conformed to, and was justifiable by, the Aristotlean schema, this schema was not the

7 Tuily, 41.
” Tully, 60.
% See supra Chapter 2, Section 2, pp. 32-34.
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causal origin of either Parliament, or the Lower House, or the privileges of that
chamber, and so forth. For example, the Commons representation of the “multitude,”
the origin of the Commons’ privilege of initiating supply bills, or the resting of
executive power with the Crown: all of these, although justifiable by other lofty
theories of government, found their causal origins in specifics of English
Parliamentary and constitutional history. Despite my characterization of the basis of
the 1689 settlement as being largely non-popular and considerably alien to the
present-day understanding of constitutionalism, it is nonetheless a description of a
very “modern” constitution, just not “late modern.” The above characterization of the
“Crown, Lords, and Commons” basis of the British Constitution is highly modern
because of its uniformity. What was created in 1689 was a modern uniform
constitution which created a properly and wholly sovereign Parliament. Yet despite
the absolute sovereignty of this Parliament over the realm of England, at the moment
of its inception it immediately bound itself to certain pre-revolutionary rules
(customs) and institutions. The most evident of these rules was the Declaration or
Bill of Rights, which was largely a restatement of what was believed to be the pre-
existing constitution that had been trammelled upon by earlier kings.®' Although the
Bill of Rights is perhaps the most evident retention of pre-Revolutionary customs, the
bill itself is nonetheless an act of modern constitutionalism. The Bill of Rights was
not a contract requisite in ushering in the new constitution, but a willing and ex post

facto Act of the Crown-in-Parliament®

8! John Miller, The Glorious Revolution (London: Longman Limited, 1983), 37.
%2 ibid, 36.
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It has been widely argued that the 1688 Revolution and the Declaration of
Rights were a social contract based upon popular sovereignty® d la Locke, where the
old king had violated the social contract (and thus had become a tyrant) to be replaced
by a new Monarch under a new social contract. However, as Cruickshanks has
persuasively argued and illustrated, the doctrine of a Social Contract was excluded
from the Bill of Rights84 and that it was more widely understood that the right of
resistance to the Crown in 1688 was to be a unique exercise in history, and was not to
be repeated.® The modern uniform constitution imposed by the 1689 settlement
extensively stressed continuity with the past. It was a modern re-incamation of the
“ancient constitution” (which is why Burke was so supportive of it) in an era in which
the only other modern constitution which could be imposed was absolutism d la
Louis XIV.

The adoption of the Bill of Rights implicitly adopted two key aspects of pre-
Revolutionary custom. The first and foremost was the retention of English common-
law whose origins lay even before the Norman invasion. The Bill of Rights went as
far as to subordinate Royal Prerogative to the Common Law.*® The second was the
right of representation of all (male) property-owners and taxpayers of the realm in the
sovereign parliament. Although the right to representation was not accorded as one in

which “all citizens are treated equally” (with not only boroughs and counties with

% Lois G. Schwoerer, “The Bill of Rights: Epitome of the Revolution of 1688-89,” Three British
Revolutions: 1641, 1688, 1776, ed. J.G.A. Pocock (Princeton: Princetone University Press, 1980), 250.
8 pveline Cruickshanks, The Glorious Revolution (New York: St. Martin's Press, 20003, 37.
35 7.

ibid.
% James Rees Jones, The Revolution of 1688 in England (New York: Norton, 1972), 318,
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massive population discrepancies, but a two-rank society of Lords and Commoners),
it was nonetheless adopted as a “natural” and “unalienable” right.

Where the English Imperial and colonial system differentiates from many
other European imperial and colonial systems was that the right to pre-existing
‘common-law’ and ‘representation’ existed for English possessions outside of the
realm of England. The Glorious Revolution did not simply incorporate the pre-
existing customs of the English and then universally apply them to all subjects of the
Crown-in-Parliament, but acquired possessions outside of the realm of England were
generally accorded this privilege as well. Thus, the modern constitution of “new
boroughs with straight and regular streets and uniform houses” of a properly and
wholly sovereign parliament was built around “a maze of little streets and squares, of
old and new houses, and of houses with additions from various periods” of the
‘common law’ of whatever society became the possession of the sovereign
parliament. To extend the above analogy, the pre-Revolutionary constitution of
England was one of many ancient cities to which the Glorious Revolution was a
modern constitution with its straight roads that came to encompass a number of other
ancient cities; for the purposes of this paper, the primary one was the Custom of Paris
(Coutume de Paris) in Lower Canada.’’

Can a constitution be illegal? The only logically consistent answer is ‘no.” A
“constitution,” being the fundamental law of a polity, is the ultimate law against

which other laws (mere ordinances in relation to ‘the constitution’) are judged.

¥ One can see in this a form of co-ordinate federalism. There exists the ‘sovereign’ tier of a modem
constitution co-ordinate with the “sovereign’ tier of local ancient (and often national) constitutions.
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However because the term ‘constitution’ is usually defined so limitedly — especially
in the Canadian context — and be it is such an amorphous object, illegal
“constitutions” are possible. The error is often made that A Consolidation of the
Constitution Acts, 1867 to 1982 is Canada’s “constitution.” It is important to repeat
that, although central, the Constitution Acts are only one component of the
constitution.or constitutional structure of Canada. In the same vein, however, Canada
is often described as having four constitutions prior to the BNA Act — the Act of
Union, 1840; the Constitutional Act, 1791, the Quebec Act, 1774; and the Royal
Proclamation, 1763. These “constitutions,” however, are merely ‘sub-constitutional’
as in they derived their existence from a larger constitutional order whose centrepiece
is the wholly and properly sovereign Crown-in-Parliament of Westminster.

In Canada’s constitutional structure you essentially have competing as well as
subordinate constitutions. There are the competing “ancient” and “modern”
superordinate constitutions as well as the subordinate colonial constitutions.
However, the colonial constitutions contain elements that can be superior to the
superordinate constitution because of its composite (co-ordinate or competing) nature
of “modern” and “ancient” constitutions. Thus, although Westminster is superior and
sovereign over its overseas possessions, its agreement to respect, and thus be co-
ordinate with, the “ancient constitution” results in the “common law” of a conquered
colony (“their laws, customs, and forms of judicature”®) to be co-ordinate with the

uniform modern constitution of Crown-in-Parliament. The “common law” of a

8 1 ord Mansfield 24 December 1764, from Jane Samson (ed), The British Empire, (New York: Oxford
University Press, 2001), 85. Emphasis added.

52

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



conquered territory thus becomes the “ancient” component of the composite
superordinate constitution. Thus, a colonial constitution can only be imposed by the
Crown-in-Parliament so far as it respects the ancient constitution — the “common
law” ~ of the colony; if it fails to do so, it is a tyrannical act.

If you accept the Constitution Acts (the BNA Acts) and the above pre-
Confederation documents as constitutions of Canada, then you are left with the
historical precedent of an illegal Constitution; specifically, the Royal Proclamation,
1763. That is not to argue that the whole of the Royal Proclamation was illegal or
illegitimate, simply those provisions which were repugnant to the larger constitutional
structure. Lord Mansfield, the Chief Justice of the King's Bench, argued in 1764 that
the Royal Proclamation — in regards to the revocation of Quebec’s right to her own
legal system — was illegal:

Is it possible that we have abolished their laws, and customs, and

Jorms of judicature all at once? ~ a thing never to be attempted or

wished. The history of the world don’t [sic] furnish an instance of so

rash and unjust an act by any conqueror whatsoever: much less by the

Crown of England, which has always left to the conquered their own

laws and usages, with a change only so far as the sovereignty was

concerned. ... Is it possible that a man sans aveu, without knowing a

syllable of their language or laws, has been sent over with an English

title of magistracy unknown to them, the powers of which office must

consequently be inexplicable, and unexecutable by their usages? ...

The fundamental maxims are, that a country conquered keeps her

own laws, ‘till the conqueror expressly gives new.

Such an argument was based upon the precedent of Calvin’s Case in 1608:

...Jor if a king come to a Christian kingdom by conquest, seeing that he
hath “vitae et necis potestatem,’ he may at his pleasure alter and

% Baron Mansfield (C.J.) to George Grenville, 1764 in Frederick Madden and David Fieldhouse eds,
Imperial Reconstruction, 1763-1840: The Evolution of Alternative Systems of Colonial Government
{Westport, Conn.: Greenwood Press, 1987), 16-17. (Emphasis added)
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change the laws of that kingdom, but until he doth make an alteration
of those law, the ancient laws of that kingdom remain.”

It is possible to read from Lord Mansfield’s letter and from Caivin 's Case that such
wholesale repudiations of the pre-existing constitution, although unwise, are hardly
illegal since conquest clearly grants the conqueror the right to at “pleasure alter and
change the laws of that [conquered territory].” However, a few years after the
Conquest of New France with Campbell v. Hall in 1774 (arising over a dispute in
Grenada), it was ruled by Lord Mansfield that

2. The conquered inhabitants once received into the conqueror’s

protection become subjects; and are universally to be considered in

that light, not as enemies or aliens.

3. Articles of Capitulation, upon which the country is surrendered,

and treaties of peace by which it is ceded, are sacred and inviolate,

according to their true intent and meaning.”’
The first (no. 2) of the above points outlines a general rule in which repudiation of the
“common law” of the conquered territory should not radically be changed without the
consent of the inhabitants, just as the sovereign power would not radically alter
domestic laws without the consent of the inhabitants. Thué, just as Britain’s wholly
and properly sovereign parliament is subject to the common law of England (and later
Scotland) because of its willing adherence to those rules, so too is it bound to respect
the constitution of a conquered territory. The second (no. 3) adds a reinforcement to
the first. For both under the Terms of Capitulation of New France in 1761 as well as

the terms of the French cession of that territory to the British under the Treaty of

Paris, 1763 both forcefully stated the rights of the inhabitants to their customary law,

% Quoted from Samson, 43-44
*! Quoted from ibid, 87
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the coutume de Paris. Thus it is established that the “common-law” or “ancient
constitution” of an acquired territory is co-ordinate with the “modern” uniform
constitution of the Crown-in-Parliament, significantly alterable only with the consent

of the affected subjects.

Since the fall of New France, attempts at outright abolition from the pre-
existing custom have occurred only twice, and in both those cases they were never
implemented: the Royal Proclamation of 1763 and the Act of Union of 1840. Further
both cases can be seen as exceptional, given that they followed armed conflict and a
break in constitutional rule.” Canada’s constitutional structure is characterized by
the continuity of pre-existing laws and their amendment with the consent of those
people affected (admittedly, the degree of consent and the definition of “affected
persons” is somewhat loose). Canada’s constitutional order can thus be seen as one
of an incredible degree of continuity. Further this continuity — precedents, various
“ancient constitutions,” and various “common-laws” — has generally held nearly
equal force with the modern constitution of 1689, a modern constitution that itself

held strongly to the past.

The above exploration serves 