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- ' o | ABSTRACT

This theéis looks at the law concerning the
delimitat£on ot‘ﬁaritime boundaries betwéen sfates trom the
develdpmént of the modern maritime boundary untilh t£he
present day. Atter having reviewed ‘the deQelupmént of the
law to the stage where the territorial sea was ‘a recognized
maritime .zone, emphasis will be placen on thé original
nelimitation techniques as evidenced by the practice ot
sta;es and the proposals ot jurists. L The' work of gne
International Law Commission during the 11950's will ‘be
’ thnrougnly cpnsidéréd, as also will be the 1958 United
Nations Conterence on the Law of tne Sea. The impnnt of the
dellmltatlon provisions in the Conventlun on .the Térriturial
Sea and  Contiguous Zone .and nﬁhéw Conventionv on the
Continental Shelf, - bntho pnqducts- of tné two bodies
prev1ously reférred to, will be considered in the ¥obm.uf‘

case studlesw deallng with maritime boundary dellmltatlon

awards and agreements. The work ot the Third United Nations

o s

T

Conference on the Law ot the Sea will also be'rev1ewed and
the.impact of(tne 1982'Law of the Sea Convention will be
discussed. As a result ot tni§ study it is7;nfended to lay
,down guidelines so as ﬁo assist coastal states 1in their
negotlatlons and agreements regarding the delimitation: of
the new extended maritime zones reCanized‘in the 1980'5 by

customary international law and the Law of the Sea
. T - [

Convention.

iv.



CHAPTER

1.

TABLE OF CONTENTS

THE DEVELOPMENT OF MARITIME BOUNDARIES

4.

.5.

6.

THE EARLY DELIMITATION OF‘MARITIME BOUNDARIES
THE PRACTICE: OF STATEb AND

1.
2.

3.
4‘

Introduction

The Seventeenth Century and Soverelgnty

over the -Sea

(a)

(b)
The

The influence of jurists
State Practice

Eighteenth Century: Cannon;snot

Jr Three-Miles?

(a)
(b)

(c)

(d)
(e)

The

ByhnKersheek and the cannon- _shot
rule

The Hovering . Acts

State practice

.Other writers of the Century

The United States(Declaration of
1793

Nineteenth Century and the Acceptance

of Maritime Boundaries

1900 to the Hague Conterence

Conclusion

" BETWEEN STATES:
WRITINGS OF JURIS?TS

Introductlon ‘
State Practice Prior to 1930

(&)
(b)

()
(d)
(e)

The
The

(a)
(b)

The 'middle of the sea.'

United States - Canada Boundary

Disputes:

(i) The. Passamaquoddy Boundary

»(11) The San Juan Island Dispute

-

(iii) Settlement in Passmaquoddy o

~and Fundy Bays
The United States and Mex1co
The Grisbadarna Arbitration -
Other Cases of State Practice
Work of Jurists Prior to 1930
1930 Hague Conterence on the

‘Coditication ot Internatiqnal‘LaW
- Preliminary Discussion

The work of the Conterence -

State Practice from 1930 to 1958

(a)

-~ (b)

The Continental Shelf.
" Declaration by the United
.States -

Practice in the 1950's

Impact of Boggs and other writers_
Conclusion

PAGE -

10

10
12
14
15

16

18"
23
26

34

‘34
35
35

37
37
39

42
45
46
48
49

50
50
53
55

56
58
60
64



CHAPTER

3.

THE WORK OF THE INTERNATIONAL LAW COMMISSION
AND THE DEVELOPMENT OF THE DRAFT ARTICLES ON

THE

THE
LAW

1.
2.

LAW OF THE SEA

Introduction: The Early Years ot the
International Law Commission

The Third Session and the Equitable
Division of Boundaries

The Fourth Session and the Regime

of the Territourial Sea

The Impact ot the 1953 Report by the
Committee ot Experts

The Sessions leading up to the tinal
Draft

Final Report ot the ‘Internatiqnal Law
Commission and the Regime of the. High
Seas and the Terrltorlal Sea

“Appraisal of the Draft Artlcléé

1958 UNITED NATIONS CONFhRENCh ON THb
OF THE SEA

-

Introduction g

Draft Artlcle 72 and the Fourth
Committee ’
(a) Preliminary Comments

(b) The Committee Debates

(c) The Emergence of Artlclé 6-

(d) .The Convention on the Continental

Shelf
The Terrltorlal Sea and the First .
Ccommittee .
(a) Preliminary, Comments
(b) - ‘Committee Debaf&\
(c) Atceptance by the\Commlttee of
the Dratt T

(d) The Draft Artlcles in the Plenary

Sessions

(e¢) The Conventlon on the Territorial

Sea and Contiguous Zone .
The opinidnms.of Noted Authors on the
Convention
Conclusion

vi 8

PAGHE

75°
76
79
81
86
91
97
106
106
107 |
C 107
© 108
111
112
114"
114
115
116°
117
118

120
121 -



CHAPTER

5.

CASE STUDIES OF ' ARITIME BOUNDARY
DELIMITATIONS BETWEEN STATES

1. The
(a)
(b)
(c)

S (d)

(e)
2. The
(a)
“(b)

(e );

s

L ""y .

o A

(d)
(e) Analysis ot the Decision
3. The Aegean Sea Contlnental Shelt
Dispute
" (a) Introduction

(b) The Facts

(c) The Dispute Before. the Securlty
Council and the International wo
Court S

(d) The Greek Argument

(e) The Turkish Argument

(f) Comments by Bowett

(g) Conclusion -

4. The Maritime Boundary beteen Australla

and Indonesia

(a) Introduction: The 1970 Agreements

(b) Dispute over the 'Timor Trough'

(c¢c) Opinions on the Status of the
Timor Trough

(d). Recent Developments

North Sea Continental Shelf: Case
The Issue before the Court
Judgment of the Court
The -rules of delimitation laid
.down by the Court

' post-Judgment Treatics between
the parties
Comment on the Cas¢

Anglo -French Arbitration
The issue before the Court
Memorials Submltted by the
parties
The. Judgment oi the Court '
...(1) The Engllsh Channel

(11) The Channel Islands

(111) The Atlantic Sector

The 1978 Judgment.of the Court

5. - Australia and Papua New Guinea and the
Torres Strait Treaty

(2)

(b)

(¢)
(d)

(&)

Introduction: History of the
Torres -Strait Treaty

Proposals to resolve the boundary
diine ‘

The beginning of‘serlous>
Negotiations

The provisions of tne Torres Stralt

Treaty -
"Analysis of the Treaty -

vii

PAGE

132

133
133
134

138
140
140

142
142

143
144
147
147
148
149
151

155
155
155

156
15

159 ,
160
161

162
162

© 164

166
168

170
170

172

173
\\//Tf

174 N

177



CHAPTER

6.

n

China's Maritime Boundaries
(a) Introduction

l(b) The Yellow dnd East China Sea

Continental Shelt ‘
(c) China's Maritime boundary pollcy
(d» The Maritime Buundary dellmltatlon
: problems. R

(i) . North Korea AT )

(ii) South Korea, Vam

A

(iii) Japan-: NG ,
- (iv) The South Cnlﬂ& Sé%
ay of

.~ (e) Conclusion: Tne’inte

polgtiCS*and inxernatlonal law
The Tunlslan leyanhbwntxnental ‘Shelt
Case N ,
(a) Intruduc§1on ) “Y \
(b) The\Facts/ ) J
(c) Memorials presented by tne partles
(d) Judgment of the Court

(i) The Factors to Con51der\'¢*1ﬁ'

(ii) The Boundary delimited.by thes-
A Court =~ : \ \
(e) Opinions of other Judges ‘
(f) Analysis ot the Decision

\

)
\
‘

- Maritime Boundary Disputes Between Canada

and the United States
(a) Introduction

(b) The Gult ot Maine Dlspute

(i) The Characterlstlcs of Ene‘
' Dispute ' *
(ii) The Dispute oveT the Georges
Bank Fisheries
.(iii) The early Negotiations \
(iv) The 1979 Treaty - : A

(v) The Provisions of the Boundary

- - Settlement Trealty '
(vi) The Issues before the Court
and their analysis:

(vii) The possible effect. of the

: Judgment / '
(c) The Dixon Entrance Dlspute _
(d) The Boundary in the Beaufort Sea
(¢) Canada's Maritime Boundary with

. France L.
(f) . Canada's Maritime Bounddry with .
* . Denmark
(g) The maritime boundary between the
- United States- and Mexico - ¢

(h) The maritime boundary between tne
United States and Cuba:
Other Maritime Boundary. Agreements .

(a) Continental Shelf Boundaries in the -

North Sea

(b) Maritime Boundary Agteement between

" Iran and Saudi Arabia

viii .

PAGE
180
180
181
181
183
183 -
184

185
187

188

190
190"
191
192
193
“193

196
197
200

201
201
202

202

203

204
206

207
209

214
215

218 -

219
220
221

222
222.

2292

223



1

CHAPTER . =~ : K N : ‘ PAGE
: (¢) Delimitation between,Italy and

Yugoslavia S 225
(d) The Beagle Channel Arbitration - 225
.(€) The Continéntal Shelt betweén ' .
t Iceland and Jan Mayen ‘ ’ 226
6. THE 1982 UNITED NATIONS LAW OF THE SEA ,

_ CONVENTION _ 263
1. Introductlon The 1974 Caracas Session 263
(a) The proposals betfore the Second '

Committee S ) . 264
- (b) The post-Conference Working Paper 265
2.  The I.S.N.T. .. ‘ I 268
‘3. The R.S.N.T. and the 1976 86551ons . 270
4. The 1977 Session : o271
5. The work of Negotiating Group 7 271
" (a) The Formatlon of the Group in ‘
C 1978 . . 271
(b) Impasse in, the Negotlatlng PR
Group- ' 274
6. The Koh Proposal and the breaking of
. of the Deadlock 276
7. The 1982 United Nations Convention on '
. the Law of the Sea 277
8. ‘Analys1s of the Convention 278
cTe THE PRINCIPLES AND TECHNIQUES USED IN
MARITIME BOUNDARY DELIMITATION BETWEEN
STATES AND THE CURRENT STATE OF THE LAW . 290, -

1. 'A Review of the Law as it .Developed: . :
- The Major Influences © 290
(a) The 1958 Law of the Sea Conventlon 291
(b) The North Sea Contlnental Shelf

Cases | 294
(c) The 1977 Anglo-French Arbltratlon 295
~(d) Tne Tinisia-Libya Continental
""" Shelt. Case’ . 296
(e¢) Cases which involve 'unusual'
3 geographic teatures _ 296
(1)~ The 1982 Law of the Sea o c
Convention ~ ) 297
2. Techniques Used in Marltlme Boundary -
"Delimitation .. 299
(a) The medlan/equldlstance llne 299
(b) Agreement o 300
(c) Equltable solution ) : © 300
(d) Equltable pr1n01ples : 302

(e) Islands _ . ) 303

- . . ’ . '

1x



CHAPTER
" (t) Natural Prolongation
(g) Other geographical factors
(h) Historic and Economic factors
(1) Proportionality '
() A line perpendlcular to the
direction of®the . coast
(k) Previous boundary: lines
respected by the parties .
3. The Exclusive Economic Zone: Unitied
or Separate Maritime Boundaries
4. Conclusion: The Current State of the
Law ‘
BIBLIOGRAPHY

TABLE OF CASES

TABLE OF CONVENTIONS'AND INTERNATIONAL AGREEMENTS

" VITA

o

PAGE

303
305
306 .
307

310

310



EN

TABLE OF FIGURES

FIGURE | | | PAGE

1. Illustration of a median-line - boundary ‘
” between OppoSite COAStS..eeveeecssccssasacsss 63

2. . Illustration of a medial—lihe boundary
' between adjacent COASTS....ctcercecnnnecces 63

3. Map  showing the . existing maritime
boundaries the boundaries proposed by
the parties, and an equidistance line in
the North Sea Continental Shelf Case..... .i. 135

4. p showing the line delimited. by the
: Court of Arbitration in the Anglo-French
Continental Shelf ArbitratioN..eseececseseees 150

5. Map showing the Seabed Jurisdiction Line
and the Fisheries Jurisdiction Line in o
“the Torres Strait betweqn Australia and C
Papua New Gulnea............................V 176

6. Map -showing the continental shelf area
: in the East China Sea between Chlna and v
Japan..................,.................... 186

7. Map showing the method of delimitation
) used by -the  International . Court of
Justice in the Tunisia-Libya Continental

Shelf CaS€.vivereineenscsnsesossccaccsnsnccns 198

8. v - Map showing the Gulf of Maine-Georges

Bank Region and +the Dboundary lines 3
proposed by the United States and Canada.... 213

xi



X
< &

—
il anll nli=*)

\o

_ . /.
CcCHUEHRTZOAOT > B
<3
=

&

20200~ W

Hra:>r.—3:nzr~'ooH
Lo

= .

o .
[

&

e ABBREVIATIONS : -

'Adé{\gllan Foreign Affairs Record

American Journal of International Law
Australian Yearbook ot International Law
British Yearbook of International Law
Consolidated Treaty Series (Parry's)
‘Canadian Yearbook [of International Law
Department oi State Bulletin (United States)
Harvard International Law Journal
International Legal Materials

International Law Reports

League ot Nations Treaty Series

San Diego Law Review

Treaties and Other Intexnatlonal Acts Series
United Nations Treaty Series

Virginia Journal of ternational Law

xii



CHAPTER 1

'wPHE DEVELOPMENT OF MARINE BOUNDARIES"

1. INTRODUCTION

' ‘The dévelopmeqp ot the La% of the Sea.n£s had a"
long ahd turbulent,hiétory,»being influehced by the obinyons
ot authors, the prébticé of_States, and the proceédings ot
Confevenpes and tHEir -conSequenpA Convenpions.' . Over tngj
centurigs it  nas become acceptedb thag/ coastal States dré
entitled to claim 30vereignty’ and jurisdictionv err the
adjacent sea and ééabeq. ‘Thesé claims_have beéﬁ,made for\
various purposes: origihaliy the defenée.Qf the shoreline
" was the“;décisive factof, butAxfhe devélopment of modefh
weapons has made that rationale obsoletej“England‘sQﬁght to
enforce offsnpre‘ customs zones 1in  the Eighféenth and

Nineteenth Centuries by way of the various HoVéfing Actsl S0

, o -

as to combat tﬂé smuggling of European GSods;‘but in the

Twentieth Century the emphasis has been on the development
, ' : ' } R
of various resource zones so that in the 1982 LaW of the Sea

Convention'cbastal States are entitled to claim a 200 mile
Exclﬁsive Egbnumic Zone? and a Coﬁtinental Shelf'ZQne which
can extend 350 nautiédl miles bffshOre or'lOO miles trom the
2500 metre igob#thﬁj

As the claims of coastal State; héve;béen.expended
further oﬁt into the 6cean the proble@'of 6verlappiﬁg ocean
,bpundafies'has‘becomé ﬁore #cufe. This 15 especially~the‘
éasé in those parts of the world in which island States lie

offshore the large continents. Consequently, major disputes

’

1
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have arlsen in the South East As1an reglon where the large

‘1sland archlpelagoes which make up Indon951a the Phllip1nes

'

and Japan lie close to Asia and Australla 4 problems also

occur - where adgacent States extend their land boundary 1nto

.

the ocean so as to d1v1de the1r reSpectlve claims to the Se&‘

and seabed; thls is especially so when’ the offshore areas

'_COntain“rich natural resources in the form of fish and

minerals. The d1Sputes that have arisen between Canada and

the Unlted States and between ~the coastal States in the

‘Persian Gulf and “the Medlterranean Sea are representatlve of'

/

the problems adJacent States face in the dellmitat;on of

~

the1r respectlve marltlme boundarles 5

In th1s flrst chapter the development of the law-

of . the sea w1ll be traced from the Seventeenth Century to

the 1930 Hague Codlflcatlon Conference w1th empha51s on the
-

emergence of the ' first unlversally recognized maritime

zone. It was not until . he acceptance of this first

maritime boundary that the problem.descrihed.above‘grose;

5. THE SEVENTEENTH CENTURY AND SOVEREIGNTY.OVER THE SEA.

[

(a) The Influence of the jurists

Oone of the most tumultuous periods in the
: . : - P
development of the Law of the Sea was ‘the debate that

occurred in  the Seventeenth Century between the Dutch -

author, -fiugo Grotius, and the Englishman, John Selden.
Grotius in his work, "Mare Liberum"6, advanced the theory
that; "... the seas are avenues of commerce which Of their

nacure - are not susceptlble of apprOprlatlon..."7 “and - in

d01ng SO promoted the cause of those natlons who favoured

J -

freevacceSS'



y

era."’12~ ._. _ T

'shape writers: in the nrecedlng 300 years such as Bartolus

3
for thelr shlps over the oceans.S' Selden in '"Mare

Clausum" 9 publlshed two years later argued that the oceans

were open to approprlatlon and control by coastal States who .

could regulate the movement ‘of vessels w1th1n' those

waters.lo

Whereas Grotlus’ 'Mare.Liberum! is said to'have

3

finally prevalled it could be argued that" Selden s\"Mare

Clausum" has recently regained favour . as moré extensive
. . =

maritime clalms have been' made to the oceans. 'This

contlnulng debate led O Connell to comment that ‘the tenslon

» . /\_/'/

between these opposing p01nts of view: v"has waxed - and waned\

through_'the" centurles, 'and has 'reflected the political,

strategic andf economic circumstances _of each particular

age;"ll and. that while’: "In the'context of‘history,'the‘

absolute treedom of the ‘seds was relat1Vely short- llved and

[

conslstent w1th the . naval supremecy of Great Britain. ‘1t

was not ilnally establlshed until -the era of the suppression

4

ot the slave trade and 1t has been overturned by the

technologlcal and economlc revolutlons of the Unlted Natlons
N

EEN
~..

, i
AWh1le the Seventeenth Century is recognlzed as the

B i \
perlod in 'which. the modern law\%l; the “sea began to take

Baldus and Bodln13 all wrote 1n iavour of the coastal state

belng able to extend soverelgnty over the adJacent seas.

Jurlsdlctlon to a dlstance ot 60 or\lOO ‘miles: oifshore or’

r

* the: equlvalent ot two days Journey by sea;- L - L

\

\

\;

,These wrlters asserted that theh coastal states 'hado.



/ - o 4
Fulton. has also noted, Ybat at one etage (during this
formative periud'ot maritime boundaries, States applied ﬁhe
'thaiweg' or _'mid:channel' principle, whicn up till fhat
"time had been_ more commonly' used in tne' delimitation ot
national river boundarics,,tq those seas which lay between
two coasts. ‘, "In this way the mid- line 1in tbe sea lying
between tne”coasts of two states was neld to be the boundary
of‘ their reSpective maribime jur1sd1ctlon or soverelgnty.
The wnele_extent~cﬁfna“eea %&retching,bepween ternitories
- A . . . : i
belonging to the same istate,. however ;far apart these
territories migntibe,.was'looked'nbon'ae_being under the

sovereignty' of that state. '~ This principle, therefore,

covered most exten51ve clalms to maritime domlnlon sinceiif

;lett» hardly..any, p&rﬁg of the sea unapproprlated "14 ‘The . |

developments-during this beriod led O'Connell to conclude:
"By 1600,-ine idea‘of sovereigntybitself had gained a firm
grip'en political and legal theory, and the formulation:ot

the sovereigntyqu tne:seas during the fqllowing two  decades

was 'a__plausible corollary to it.- Tp‘ that extent, the
vdoctrine-can be regarded as a Renaissance aftifaef.ﬂ}5
In Grotius' 'De Jure Belli ac Pacis Libri Tres§;

neldevelops the cgncept Qf sovefeignfy oyer.thefsea~And tne
exfent to wnicb_maritime\boundnries ean_be'eieimen:"‘thing
ftnat it RfS“pOSSible, to acquire a,ﬁfiven:by'fbcehpetjon-be

'foilows tbnt‘examplevby writing: .",..‘it]wonld4appeafutbatn~
>tne sea also can be acqulred by ni@ wbo nolds the land onj

Abotn sides, even tHOUgh it may extend above as ‘a bay or

>

N
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above and below as a strait, provided thatﬁthe part of the
sed ih question is not so large that, when eombared Qith‘the
lands on both sides, it does nop seem a part of them."iﬁ. He
then.goes on to note a few passages later, tdat: %It seems
ciear, moreover, that SOvereignty over a pert of.the sea 1is
acquired invthe sgme way as sovereignty elsewhere, that Es,
as we have said abo#e, through 'the instrumentality ot
persons .and -of territory. It is gained 'tﬁrougd the
instrumentdlity of persons if, for example a ileet which 1is
an. army efloat, is_stationed at some p01nt of "the sea,; bYy
ﬁeans of terrifory, in so tar as those who sail over tpe
part of the sea along the coast may be constralned from the
nl7

A‘land no less than if tney should be upon the land itself.

Another author whose wrltlngs had a great impact

dh{tﬁe“development of maritime boundaries was Bynkershoek,
' _w:hq in- 17o'2~ :publisned  his work 'De ,demikrilio maris. '
'Developlng the concept oI sdvereignty'>d§er the seas id a.’
manner akin to soverelgnty over ldnd, and - gdting ‘the
emphasis given: by 'the 'law to,'the vdctual ‘possession of
terrltory, he ‘cdnciudes that the; , “..{sea should . ‘be
understood as possessed only so Iar as it 1s>nav1gated and
navigated perpetually."18 ) He cuntlnued by asking- fhe
question: "But who could nav1gate perpetually,Aand aiQays
ee-skirtidg tne shores? Who could nav1gate with 1ntent ot
ownershie alwaYs1 and aiways at the same interval'from the

land?"19 Bynkershoek concluded that: "I should _think,

therefore, that the possess1on oi a marltlme belt ought to

2
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be regarded as extending just as far as it can be held in
subjebtion tQ the mainland,; fof in thatlway,‘althuugh-it is
not naviga£edvperpetually; stil} the possession acquired'by
law.is broperly»defehded‘and~maintained; ﬁor there can be no
question that he possesses a thing'cbntinubusly who so holds
it that another cannot hold it against hié-will. Hence we
do not concede ownership of a maritime bels\any farther out’
than it can be ruled trom the land, and yet Qe do concede it
" that far;ﬂfor there can be no reeson for'sayi?g_that the sea
‘which is under some one man's command and bontrul is any
less his than. a d1 ¢h in his territory."zo It can’ ' then be
seen that two oi tke leadlng authors on the law of the sea
in the Seventeentn a?d Eighteenth Centuries were both of the
opiniop that it was p0531ble to qlalm soverelgnty,over the

seas and in their opinions we have the beginning of the

acceptance by legal,juristS'ot maritime boundaries.

(b) State Practice
'As noted beforehand, .maAy reasons have . been
advanced as to why it Was necessary fof avpoaﬁtalFState to.
claim soveréignty ovéf a maritimé zon; épd‘&fAﬁﬁe turn Qf'
the Jixﬁeenth Century and during.the §§venteenth Centﬁfy,

coasts1 States usually claimed such zones for -either one of

two purt s The.firStAQas a zone‘gf’neutrality which |
surrounde: coastline and which réquired alien shibs ﬁot
to‘éngage . vlike acts and to‘refrain trom atteﬁpting to
infrirre une e coastal *téfefs SQYQjeignty;- Tbe other

purpose was . “ec the coastal State's fishing
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resources and to allow local fishermen free access to the
adgacent»fishing grounds without competition from foreign
fishermen. It was this latter factoriwhich led to a Danish
Ordinance of May 10, 1598 which provided that: "If any
English vessels, contrary to the orders of the king, a%e.
found hovering and fishing in the waters between Vespeno and
Iceland, or 1two Norwegian leagues (uker SJos)_ northeast
from Vespeno, make all haste possibie to capture'theﬁ and
bring them to Copenhagen."21 ' yet while the‘Danes'asserted ah
maritime zone based on a precise heasurement other maritime
.States were asserting claims on the baSis Q{/thevcannon shot
ruie. It was the Dutch who flLSt adopted this type of claim

in 1610 after a delegation vi51ted England to complain about

3 British'Uproclamation which forbade "strangers'; from
fishing 1in watersﬁ claimed as British seas. ~ .The - Dutch
reSponded by arguing: ’"Fdf that it is' by the 1lawe of

nacions, no prince can Challenge further into the sea than
he can Comand with a caﬁhon except Gulfes within their Land-
from one point‘to an other."22 In these two declarations
are found the origins of a great'aCademic debate that iater
raged over the origins of 'the th/fe mile territorial .sga,

which eventually became the accepted maritime boundary that
coastal States could claim in customary 1nternational 1aw.
These exahples of State practice‘are also indicatiye of the
lelSlon between the precise maritime boundaries claimed by
the Scand1nav1an States and the indefinite limits claimed by

~

the Dutch and other Europeans up until ‘the' end of the
" . . o ~ ) . ’ N i
__Eighteenth Century. '
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In the early 1600's the Scandinavians expanded

upon the two league_claim through a variety ot tishing zones

‘whlch were proclaimed off their coastlines; In 1631 it was

“declared by ‘the King ot Dehmark and Norway that: '".,i it
any - forelgners, whether whale " hunters or English sea
"-tfishermen, come w1th1n four geographic 'leagues (mil), or it

" those from"ather natlons CQme' within six leagues of the

coast, they shall be attacked.“23 Following - the Dutch

enddrsement of .the' cannon-shot rule were the French, who

&
h

Swartztrauber argues had*ﬁdopted that 1limit by 1685.

He\

noted that: ‘"The capturlng oi ShlpS as prlzes of war ‘had

Century and the French adaptéd the cannon- spot doctrlne

'\

suit this particular’situatlon.- They held that the range

S

cannon was thﬁ limit of territorial waters in mattcrs
1 . . :

capture at sea, and that marltlme acts ot war would not

commltted w1th1n range ot neutral states “guns.

: % ' .
But the French showed thelr “ability to.

n24

»

_;heeqme a matter Qf'.significance -durrng the Seventeenth

to

or .

ot

be

tlexible on'this subject when a dispute arose between France

and Denmark over . the capture by a French ‘privateer ui TWO -

BritiSh ships in waters that were clalmed by Denmark

ae'

territorial seas.25' At this time the Danes claimed_a one

league territorial sea,26 while the 'French claimed

neutrality zone based on cannon-shot.  In the ensul

a

ng

correspondence bgtween the two countries, the- Danes tirmly

maintained neutrality within " the -one league limit, and

consequently the Frenchvdeparted from their claim based on

A
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cannon—shot and were’ prepdred to’ accept the Scandinavian
clain‘ to‘ja belt .ot neutral adjacent @nters« _ While the
French would ‘not. agree to- the tour mile -~ one Scandinavian
‘league belt, tney were prepared to accept a ZUne of’ one’ to_
three miles.27 It is this event whicn the writers oi the
:Tnentietn Century empha31ze.1n attempting to show that the
tnfee~mile, limit was in’diact a combihation of the two
»prevaleht maritime, claims ot the Seventeenth Century .28
| At the *end of'-tnis"bcentury, State practice
1ndicates tnat more and more States were‘beginning to iavour
the concept ot the open seas and that Selden s 'fLlosed
“Se&' policy ‘was 1051ng Iavqur. Fulton also nas noté&d thet
there was a tendency: '";:;-;o eubstitute tixed boun nrles
:1n place ot a wide and vague sovereignty,,and to arrange by
treaty  defined limits tor special purposes 29 This
practice increased during the Eighteenth Century as coastal
States sought to secure greater 'protection tor their
'coastllnes and iishlng grounds by concluding treatie:z with

their neignbours.

Before concluding this rev1ew or the 1600's, 1t 1is

—~——a

instrnctive to again refer to the opinions of noted authors
during‘ tniSA period. While Selden ‘and Grotius were ‘the
leading writers of tne century, the very nature cr tneit
work was such that neither' considered the breadth of an
adjacent s:-i that a coastal State could claim. While others
such as Zouche, Locceniusj.iStupmann and Puftendorf had

nothing of merit to add to the writings noted earlier,30 one



10"
writer who ‘is worthy gf-menpion is the Italian duthur Sarpi,
who': '".;.formulated”\the opinion thét the extent’ ot
territdrial sea should ,nof be fi#gd‘peverywhere in an -
" absolute manner, but should be -made propdrtidnate to the
reqﬁ;reménts of the adjoining state, without vi‘olating the
just rights of cher‘peoples. " Thus é country or éit& which

possessed ‘large and fertile = territories that. provided
‘ . v_\-y '," . ‘ ‘ .
adequate subsistence for the inpabitanté, would have little

need .0of the tisheries 1in -the neighbouring sea, while one

with small territories- that drew a large part. of .its

subsistence from the sea ought to have a much greater extent
of sea tor its, exclusive use."3l: While Sarpi ‘did -not

address himself to what’® the -acceptable limit of such a
. /F . (? N A -
maritime claim was, he does provide SOme\Sﬁggestiqns tfor

|

tuture consideration regarding the - methods ‘proposed .in the

Twenfieth Cedtury»for the - delimitation of claims between .
opposite and adjacent States. SR N

y

3. THE EIGHTEENTH CENTURY: CANNON-SHOT OR THREE MILES?

(a) 'Bynkershoek and the cannon-shot rule
The single event which had the greatest impact on
the development of‘maﬁitime zones 1in ‘the Eighteenth Centdry

was the publicatiqn in 1702 by Cornelius Van Bynkershoek ot
. : . N v ~

his treatise, 'De Dominio Maris Dissertatio',32 in which he
" gave consideration ‘to whether coastal States were entitled

to claim maritimé_belts off their coastlines; and, if so, to.

what extent. After concluding that coastal States - could’
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claim maritime belts33 and having rejected the opinions of
authors 1in the Seventeenth Century‘and‘the 'sight ot léndf

\

)

doptrine,34 he argued that: "... on the whole it seems a
better ruie.that_the coﬁtrQl of . the land (oyér fhe seﬁ)»g
extends as far.as cannon will carry; forvthaf.is ﬁs far.asl
we'seem:to han both command and pussession. 1 am_sgéaking;ﬂ
however, of'our own times, in,whiéh we use those edgings ot
war; othérwise{l wbuld have to say that in ggnergL terms
that the control frpm the iéhd‘ends Qhefe the power .of men's
weaponé endsfx for it is fhis,' as we ﬁave édid, thgf'
guarantees  posse$sion."35 He reaSserted' his claim  that:
"... the territor;al doméin endé wneré the power of weapons
terminates. . ."36 iq a iater work written in 1737. |
Subsequenf Qrigérs have 'arguéd' ovef. what place
'Bynkers?oék;s writings shoui&'bé given in'thé development
of tné caﬁnon—snot rule aﬂd the eventual threefmile limit of
. territorial waters. For‘ a _1ong time Bynkersﬁoek was 
credited with being the.originatér of thejcannon—éhdf rule,
"but as has already been shown, tﬁe rule had'been,adopted by
the,butch.for at least a century beforehand. Walker, in one
of‘théﬂﬁirst works to éeriogsly study Eynkershoék's place in
the deQélbpmeht of the maritime boqndafy,;noted that: "...
it is clear that, for certéin pﬁrposes at éhyvrate, a cannoﬁw
shot rule whicn Bynkershoek probably intended to adopt and‘
approve rather than consciously to extend, was accepted as
well esfablisned law in Franée, and most probablyv_wgs

equally well known in - Dutch diplomatic practice.

Bynkershoek may indeed be the earliest of .the juristic

Vo
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writers to.tgke»notice of the rule; he may to some extent
have géneralized the rhle accepted by cer%ain countries«in
his d#y for yimited purp;Ses only; and he may have cvmbined'
it in an Attractivé' dress witn the 1ideas of> edrlier
wfitérs. He may thus have helped not inconsiderabi& to
‘pobglarise‘and.secure wider recognition'for the ruie, but he
can hardly be deséribed as its originator."37 |

“While _it  is. imp&ftant: not to overétate the
impértahce of . B}nn;rshoek's writings ’anbthé cannon-shot
rule, his overa;l ihpact Qh theidnglopméht of tné law of
fné sea during the Eighteeﬁth Cenfﬁry: should not be
undefestimatga; Jessup has noted that  '... the vglue ot
Byngersﬂoek'sv_maxim lay in the fact4 tﬁ;f it denied the
ancient'thedry that the sea was iﬁéapabl% ot “appropriation
‘without couhteﬂanéing the.ekdé%sively wide claihspwhich had
led ‘to  the Grotius-séldgn contrdversy{ Ehe’ nations were
unwilling to say that»the free_and comﬁon seas touched their
very shores, and on the othefv‘naﬁd fhey ‘tfound it
impfgcticable,; tJ '!élaim Ldominion 0v§r" vaéﬁ oceans.
Bfﬁkersnoek supplied fhe happv medium On.a tne;retiéal basis
which appealed to the Spirit'of_the;times;;38

(b) The HoVerhng'Acts,

Swartztrauber39 credits the‘firgt)iqstance.ofitne
use of the three-mile Limitvasbbeing Fhe véfiohs,xones;seg
 by English'.g?rps in their ,applic;tigq‘ dflftné,-HQve}ng‘
AAéfsb40 In Mﬁstersoh's‘work‘on_EheAdeve;opﬁénf:ﬁfjtne ;aW;

which accompanied the Hovering-Acts;lhe'hbted that under the.

il
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Act of 1718 the English.authorities were able to v{sit ships
. // K

lying or 'hovering' offshore; the distance varyrng aCCording

, ;

to the practice of the adjacent harbour.41 / The port ot
/

Yarmouth was the first to extend 1ts Jurlsdlctlon over these

/

'hovering' ships to three—mlles, when the/llmlt od QOctober
31, 1;58 was : ",... from Cromer church in the County of
Nortt, an d by an imaginery line bearing north rnto the sea
to the dis}ance of three miles from the land.././"42 While it
is correct>to'credit this instance as being one of the. first
occasions that a three-mile maritime zone hnd been'enforced,
it was only temporary and did not become a, ;ommon 11m1t. It
was soon found that the 1718 Act43 was mot ettective as the
/
ships began to operate further oitshore/ and consequently in

1719 a further Hovering Act44 was 1ntroduced which ‘extended

the limit to 2 leagues from the shore.45 As a result, the

/
three mile limit at Yarmouth survived only - e1ght”years.46

Since the 1ntent1on oi the Hovering Acts was to en?brce

Engllsh customs laws, /they had to be flexible enough to be

/

7/
‘able to catch thooe ships whlch hovered Iurther orishore

Vs /
"Parllament rea11Zed that "the law could not remain cast ‘in
/
some mould or//frozen ‘w1th1n the bounds of a fixed zone,‘

a

- , p , , '
there - to remain impotent before the limits of smugglers who

«

chose to hover just outside this zone. The laws were

adJusted/and readjusted to meet a nation's need. There was

no'principle ot International Law ‘to which they were made to~

conform “47 By 1802 the customs jurisdlctlon under the

"Hovering Acts had reached four leagues.48’ Lo
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(c) State Practice S

. I
a

R ‘ It was during the Eighteenth Century that the

Sﬁandinavians, who it was noted earlier had been ithe tirst
/ .
- to implement a maritime’ zone measured 1in detfinite terms,
',also began to clalm mar1t1me rzones 1in distances of miles.

Kent, in his work. on the origins ot the three-mile limit,

traced this deyelopment to the introduction .in 1743 of a
' : e
tour‘mile tishing limit by the Governor of Finmarken in the

northernmoSt~part ot Norway 49 This was followed by the

Danes 1in, 1745 who - clalmed a-one - league™ neutrallty zone .20

The Swedes also declared a neutral maritime belt in*l758,
but this was a three-mile limit, and is the first of 1its
type recorded amonyg the. Scandinavian>countries. In 1779_it

was extended to fourjmlles so. as to he,ln coniormlty with. -

—

the Danish one-league claim.91

‘Kent returns though to an incident in l759‘that

occurred between the French and Danes over the capture ot

ships withiné waters ! claimed ' to be under _ Danish
'jgrisdiction. At th;\time France claimed a neutrality belt
based on the cannon shot principle and found the contlnuous
one-league maritime belt of the Danes contrary to 1tevown
bpolicy,‘ By 1761 tnougn, "France was prepared to concede a
4continuous belt, though not one of four nautical miles, and
snggeeted instead a width ot threejhiles*Wnich was regarded
‘as the possible range of cannon. ”52 Kent concluded that’ in
this instance: "..;one finde'the meeting of two separate

principles in determining the extent of territori?l Qatere:

‘ 4
the principle of the continuous belt, and of the cannon-shot

—



- 15
rule. The modern three-mile limit appears to have sprung
from both, Danish practice contributing.to it the concept ot

a continuous’ measured ‘belt ~and .the ‘cannon-shot rule

determining its width."53

(d) Other Writers'ot the'bentury | o i
) Returnlng to the works of tne noted publlc1sts in
't758  the-dSw1ss ‘author Vattel noted the dlfflcultles.-inz
determining ‘tne extent of marginal waters that abcoastal;
.;State could 'bringsinithin _its:'jurisdiction.. Adopting a
slmilar approacn .to' tnat gof B&nkersnoek- he wrote that:
. "Such clalms of soverelgnty are respected s0 ong- as  the
nation»which makes,them is able to maintain them by force;
they cease When.it can no longer do so. To—day the area of
marglnal seas whlch 1s w1tn1n reach of a cannon shot from
the coast is regarded‘as part oi the natlonal terrltory,band
consequently a vessel captured under the cannon of a neutral
fortress is not lawiul prlze n54 |
Tne ‘next author ot note is Fernando Galiani, who
was the Secretary of the SlClllan Legatlon at Parls,-and‘wno’
proposed in 1782 tnat a- contlnuous three mlle marltlme belt.
WOuld be an acCeptable terrltorlal_llmlt for the,natlons.
Walker sums .up“[these proposals byﬁ noting. hat  Galiani: -
4";,; states that various: oplnlons had prevalled about  the
extent of tne territorial.sea, of:Whicn the most certain was °

J

that where the coast 1is not indented by bays'but’has anf

g

ordinary open coastllne the area covered by the guns ot any

battery posted on the shore. falls w1th1n the terrltorlal

3

jurisdiction—of the adjacent land. He then concludesnthat
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it would be reasonable not to wait ‘to see what torts a
neutral soverelgn might erect. on a partlcular spot or what
calibre of guns .he mlght mount - there, but to. fix once and
tor all along the coast a 11m1t of three mlles as a 11m1t
beyond wnlch no cannon could p0551bly reacn "55 ‘This was
1ndeed a significant development as Galiani was the:first
writer to argue in favour of a continuous marltlme belt over
which the coastal State had sovereignty, .rather than one
based on the capacity ot scattered‘coastal guns, &na he also
suggested a deienlte 11m1t for thls marltlme zone. This
work was followed by that of Azuni {p 1795[ a CUmmerc1al
judge ‘in Nice, who also adopted the .three—mile ;limif ‘as
being equivalent to £né range of guns, aﬁd is credited with
giving the term ﬂferritorial waters' .to the.belt of'Sea'a
‘coastal State could claim.96

(e) The United States Declaratlon of 1793

To .close> the century there was the eignificant‘
Qeclaratidn by the United States of America ot a three;mile‘
neufrality limit in response to;the war that had broken out
between France and Greet Britain in 1793. In a'letter trom
'Secretgry of State Jetfersoln to both‘%he British and E{enbh
foreign ministers, he noted: "The greatest distance fo';
.wpieh any respectgble assentAamong nations has ‘been at any
_efime giveh, has been .the extent of human signt, estimatad at
upWards oﬁ twenty ‘miles, and‘ the smallest dis%anbe I
believe, cleimed by any nation whatever, is the utmpsf!range

o o . i -
of. cannon ball, usually stated at one sea league. Soume -
. ! . . . ) , . g
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1ntermed1ate dlstances have aleo been 1n81eted on and that

oi three eea leagues has some authorlty in its Iavour. 'The -

character of our.coast remarkable in con81derable parte of

it for admlttlng no Vessele oI 51ze to pass near the shores,
: ’

would - entitle .ns; in reason, to as broad a margln “ ot

'4protected navigation as any nation whateverQ ReServing,.
however, the ultimate extent - of ‘this for - futnre
»deliberation;{ the President gires_ instructions to “the .

officers acting”,under his ‘authcrity to"ccnsider those
heretcfore given'thehkas restrained for the.present-to the
distance of one sea‘leaguevoffthree- geographic miles from
the.seaShcres ”57A ‘

It can be seen that durlng the Elghteentn Century
the law »regardlng marltlme :zones developed from the
indefinite concent of:;ani rndeterminate zone based on the
range. oi cannon scattered along the shore to a.continuous
maritime .belt oi three—mllee which enveloped the coastal
state.  The century‘ saw:'the ;distinct practicev of . the
Scandinavian States and cher European powers such as France
and'the Netherlands being'joined together in the Writinge of“
,Gallanl and Azun1 and flnally emergln; into State-practice‘
~with the declaratlon by the newly 1ndependent Unlted States

of Amerlca. in 1793 of a three—mlles zone of Jurrsdlctlon

over their adjoining seas. =

-
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‘4. THE NINETEENTH CENTURY AND THE ACCEPTANCE or MARITIME

BOUNDARIES - - o

/

.Early rnlthe‘NlneteehthJCehtury'theaEngllsh'Courts‘
declded a series of cases7‘which, indicated» that the
three-mile Timit had been -adopted ’lntO' English ~law,“forl
neutrality' ,purposes;' The‘ *most famous-’:ls.. the '”Twee

\Gebroeders"58" a‘case.ihVOlvihé-the capture of a shlp whlch
was alleged to have been, in neutral waters. at the t1me. In
the de0151on of Slr Wllllam Scott who was to later'become

,jLord'Stowell the dlstance of three mlles was equated w1th
‘" ... the 11m1ts ‘to which vneutral 1mmun1ty ls usually
conceded;"59 A 51mllar approach was.followed ijr-an-1805'

dec151on by the same Judge 60 1n whlch a sh1p had been

captured oue and a—half mlles from the shore 1n the mouth of

<the Mississippl.-Rlver; . It was ‘noted w1th regard to the
~— . . s .
limits of neutrallty that f_ ...51nce the 1ntroductlon of

fire—armsj that dlstahce has usually been recognlzed to be'
_about'three-miles :fromrthe shore.”alpi‘i-d':rh;“

| ’ The ;;ulll acoeptance by éthe. érltish' of~.tﬂé,'
'three;mile limit’, at least for flshlng purposes couldhbe'
sald to have been recognlsed 'in“ the 1818 Conventlon ’or

Commerce between the Unlted States and Great Brltaln.;ilh

that Conventlon Wthh speclflcally recognlzed the rlghts of]'

I d

Amerlcan flshermen to flSh in some Brltlsh waters off the -

o —

North Amerlcan _coast, it also prodeed: "And the Unlted
. States hereby renounce - for ever 'any_‘Liberty% heretofore_

enJoyed or clalmed by the Inhabltants thereof to take, dry,
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or cure FlSh on or>wlthin three\marine‘Miles.of any7of-the
'Coasts, Bays Creeks or Harbours of HlS Britannic MaJesty s
,Domlnlons in Amerlca not 1ncluded within ‘the above mentloned
Limits;.;"62 o' Connell saw the 1818 Convention as hav1ng a
hprofound influence upon-the development.of the 'terrltorral:
-sea(} as 1t came to be-known in. the Twentleth Century, due
to' the acknowledgement ;by the Unlted States .and “the
predomlnant marltlme power of that era of the utlllty of the‘
.three mlle 11m1t He noted'thatr" "What had begun as a
. neutrallty‘llmlt in 1794 had now become a flshlng 11m1t and
thls a851m11at10n of two Jurlsdlctlons Wthh throughout thef
;elghteenth century has rarely been 001nc1dental in fact waS'
v"the product of their ratlonallzatlon by reference to the
‘propertyltheory of the terrltorlal sead embodled first in
,the notion - of the cannon- shot and then in its supposed
vequivalent, the three-mile llmlt 63 | | |

- Fulton,A in"rhisf work .on 'The. Soverelgnty -of the‘
.4éeaf ‘drew attention .to the various Flshmng Conventlons
fconcluded among'Athe” European States-.in' the Nlneteenth
'cCentury and the . role they played in the development &f the
_terrltorlal seas., Of note here 1s .a royal decree by the =
'Klng of the Netherlands whlch was ilssued. in response to .
_protests from England over the act1v1t1es of Dutch flshermen
“off the maln coast of Scotland The decree prohibited the -
r«Dutch flshermen from approachlng the coast w1th1n a dlstance

of_two leagues.64 Thls was followed /Yy the 1839 Flsherles

'Convention between Great Britain and France in which both-
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fcguntriee only asserted an exclu51ve Jurlsdlctlon of tnree_
milee tor - thelr flsnermen in the Cnannel Island and the
Granvilie Bay area.65 A 51m11ar three- mlie tlshlng.ZQne was
‘pruclaimed"in an 1852 Convention(between Great Britaxn,and
*Belgium.66 . Finaiiy in 1882 tnei North»'Sea‘ Fisheries
Conventlon 1ntroduced a three- mlle ilsnerles llmlt ‘in which
_ exclusive i1sn1ng rlghts .could . be clalmed by tne coastal
‘State._ The 51gnator1es were Great Brltaln, Germany, France,
Belgium, Denmark and -the Netherlands and this represented a.
mixture of countrles who had prev1ously claimed difterent
maritime limits. Artlcle Two of the Conventlon prov1ded
"The tlsnermen oi‘eacn country shall enjoy the’exclu51ve
.right of Ilshery w1thin the distance of 3 mlles irum low
water mark along tne whole extent of the coasts uL their
resbective countries, as well-as of the dependent islands
and nenks."57t .

A signiticant departure‘irom‘tne three—milellimit
;of maritime sovereigntj was'an 1821 Ukaée isSued by'Tsar
-Alexander I of ﬁussia, which provided:-, "It is'tnerefore
prohibited .to all toreign vessels not. only:to’land dn the:
coasts and 1slands belonging to Ru351a as stated above but
‘also, To’ approach tnem'1w1tn1n less tnan -100 Italian
7hilesiﬁ68 This led to a series ot dlsputes with the United
'StateS‘:andn Great Brltaln and eventually resulted in
_Conventlons belng neaotlated in 182469 and 182570 in Whlch

Russia gave up her 1821 Ukase Declaratlon 71 For tne

remainder of the Nineteenth Centuryrthe:Russi&ns generally

vi
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~adhered to the three-mile rule.72
In 1876 the English Courts had to decide on
" wnether the criminal jurisdiction of "England extended to

'

acts whlch occurred Within the -three-mile zone. This

-resulted in the land-mark decision of R..V, Keyn73 which"

was based on a charge ot manslaughter against the Captaln ot

a German ship. whlch arose trom the- loss of 1lite which

'occurred upon the collision of that sh1p w1th an English

ship&”in the territorial seas of' England. ) The actual

decision of the court, by the maJorlty of séeven to six, was

that since the terrltorlal waters were outslde the realm

the matter fell to be decided‘by;the Admlralty courts, but

‘that since thosetcourts had no jurisdiction over aliens,

then the charge could not be heard in.an Engllsh court. As

a’ consequence of this dec1s10n the Terrltorlal Waters

Jurlsdlctlon Act74 was enacted ~in 1878 1in. an attempt to

rectify this defect in the jurisdiction, of pthe English .
courts so ‘as to extend criminal jurisdiction oVer,'the .
three—mlle limit. Irrespectlve of the actual decision, the’

'Judges in" the case. recognlzed that the terrltorlal waters oi’

a coastal State were not only an area in whlch neutrality or

fisning rights could be ‘claimed, but one which had blossomed

into a zone oI complete sovere1gnty. Lindley J. noted that:

. subJect to the rlght ot all shlps ireely to nav1gated
the hlgh seas every state has tull power' to enact and
enforce what laws it thlnks proper for the preservatlon/ot

peace and the protectlon ot its own 1nterests,'over those‘

parts of the hlgh seas whlch ad301n 1ts own coasts and are
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within three miles thereof."75
Swartztrauber noted that as'a conseqﬁence of the

Terrltorlal ‘Waters Jurisdiction ‘Act which tollowed R. .

Keyn, and the 1876 Customs Consolldatlon Act7b and 1883 Sea

_Fisheries_ Act, 77 which all |1mplemented three- mlle llmlts

that::w"Brltaln publicly andrlnternatlonally limited herselt
to a ;hree—mile limit for all purposes. From that time, §he
maintcinéd the policy that the territorial sea within three
miles was °~the maximum _expepfﬁ'for state jjprisdictidn
irrespectivc ot the state's ability Or pUWET tO‘extend,its
authority tarther."78 ‘The developmentvof the law in England'
duiing the yinetecnth.ccntury Qas shacowec'by that in the
United . States, o that in a 1890 decision oi the
Massacnpsetts‘Supreme Court_it was hcld tpat: ."We regard if
as estabishédvthat, aé,between.nations, the maximum limit of
the tcrpi;brial juriscicticn of,a'natiOQ.qvcr tide waters is
:a marine leaguc trom its cQact.f.."79 o B

| With reSpect to théuopinions of authors'infﬁhé
Nineteenth »Centupy, a 'smail\ sahpling shows that tné
cannon shot rule was stlll accepted but tnat this had nowk
become equated w1tn the tnree mile limit. ﬁpllllmure ih
follow1ng tne approach tnat‘the margin of terrltorlal waters
was - based on the cannon-shot rule, - noted that due to
imprcvements.ih artillery it may be desirablc tor the three
‘mile limit to be extended.so What was‘significant was the
iacceptance ot the general Jurlsdlctlon that a.coastal state

could exerc1se w1th1n 1ts terrltorlal waters ‘so that it was

no longer a boundary’ clalmed for a spec1ilc purpose Wthh
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could lapse in the future if no 1onger required. Wheaton
wrote that: "Within these limits, its rights of<property

and territorial jurisdictio7 are absolute, and exclude those

of eyeryvother nation."81

)

5. 1900 TO THE HAGUE CONFERENCE

‘As a consequence. of the_-developments' of the

Nineteenth Century.andbthefimpact that British praotice had

'on_the oeveIOpment'of maritime laws during this period, it

comes as no‘surorise to note.that.during the,early decades
of the 1900's .the three—mile limit of territorial waterS‘weso
adhered to by a majority of coastal states.82  yvet ‘there
were s1gns that though unanlmlty had nearly‘been achleved
xhe attltudes of a few states were suff1c1ent to cast ‘doubf

K

over whether the limltfwould survive for too many years.
!

‘0O'Connell noted that Jurlsts also dlsagreed over the exact

extent of terrltorlal waters and that by the’ outbreak of’

World'War I many‘authorsvbelieved that the three—mlle.llmlt

~had” lost its rationale. = 1In discussing “this division of ~

juristic opinioh[ he wrote? h"There:were stillylhowevér,
many who. believed_ that the vthree;mile .limit‘ had been
pragmatioally detached_from the.oanhon;shot stahdards, While
others supportegtalternative limits sahotiohed hy;natiohal
legisiatiqn;. such. as the Spahish‘.sik-mile -limit}’iand on

ocoasion a multiplicity of limits for different purposes.

2o

" In short, during Ithe' critical period from 1876 to 1914,

‘thirty-three Jjurists .believed that the territorial sea

expanded-With-the evolvihg~range'of artillery;'twenty—six
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believed that ‘State practiee had established it at three
miles; tfive propqsed. other fixed llimits; -five‘ argued tor
differeht limifs %or different purpose&; eight ambiguously
referred to both the three-mile ;imit and'fhe cannon-shot;

and seven thought that there was no consensus on the
: N _ :

maﬁter;ﬂ$3; .
With the.formatlon of -the League ot Nations aiter
Wurld War I, a movement began towards the- codlilcatlun ot
vcertaih areas in international ;awr and Qne‘of those was the
emerging' Law of tpe ‘Sea.'_ In preparatiun' forr a feturei
Conference on the Codification ot Internatlonal Law Varioeef
associat;ons Which dea;t with Internatlonal Law' began .to
discusé the matters: which could be debated et SUCh a
| Cohference_ end. prebared draftv grticles. ; o} Connell hotedl
© that dpri’n}g the period from 1915 to tné_ ,1930’Hag:ue_
Cohference d.great,majority or authors on interq&tioqalAlawj'
subporﬁed the :concept of territorial vwatere: aea°vthe_
_tgfjrree-g}ile 1imit84, a.n'd this . is c.on‘f‘,i.r‘_med-'_‘b.y‘ bo.th:‘ t'hv_e.
reﬁort;; prepared in 1926 by ‘fne Internationel fLaQ'
Assoc1at;on85 and the Committee of Experts of the League of
Nations. 356 'Similar proposals are found in tbe 1929 Dratt .
prepareq by the Harvard group on Research in InternatioQél
_Law; which provided: "The margina; sea of a state is that
part of the sea . within three miles (60 ro ‘the degree of
longltude at the equator) of its shore measured outward Irom"
tne mean low water mark or from the seaward limit of a bay"

s

or river mouth."87 , T
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m | When the Second’gCommittee of the 1930 Hague
an?erence eventually came. tc 4consider the issue of the
‘breadth of territofihl- wgterg many problems arose " in
'attemhting to_recbncile the divergent approachessteken hy
.different States. The”bonference was also hampered by’ the
assumption that a single territorial belt of three nfles
would_fbeh suitable fer custoJ;, gfiShing, criminal and
sovereignty purposes.b Yet»Yhile this'proved tc be thengse
for maritime powers such as'Great'Britain and. the United
States, it was not generally acceptable to ' 'many European
powers .88 Consequently, the Conference ended with no
-determination of the extent of territorial waters‘ '"The'
primary reason for thls failure was that Great Britain and a
few other staunch advocates of the three-mile ilmlt refused

v

to recognize either the _rlghts .of - a ‘coastal state 'th

0.

exercise  jurisdiction in a contiguous .zone,; or the
historical claims'of some Scandinavian\ccuntries tO'a lengue
of four milesf as the breadth of their terrltorlal seask
'.Thls uncompromlslng attltude antagonlzed many countrles who
were w1L11ng“to‘ codlfy the three-mile orx one—leaguemlimit.
As'a’result ‘the Conference became so deadlocked thut 1t

‘never took a formal vote on the breadth of the terrltorlal

se ."89
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6. CONCLUSION

r

As can be seen Irom ‘the above review ot the law as

it developed over a‘perlod ot 300 years, the maJor issues

that arose among'tbe nations and the publicists were  the

extent of the terrltorlal sea and tor what purposes it could

be used. It seems to bave been generally accepted-by the

. practice of ‘states 'and4 the wrltlngs of people such as.

ABynkershoek Galliani, and Azuni in tbe Elgnteentn Century

tbat coastal States: could extend tnelr land boundarles 1nto
‘tbe- surroundlng coastal waters ior certaln purposes. At

flrst these sea boundarles were clalmed for either flshlng

’

_or neutrallty reasons but througb tne varlous pleces ot

‘cuStoms legislation - and »Ntbe-'.extenslon of criminal
Jurlsdlctlon to allens in these- waters, ‘the territorial sea
zone developed 1ntoo an area ~in_ wnlcb States asserted

soverelgnty slmllar to that over land Tbe"hajor conflict

concerned the distance over wblcn tbls soverelgnty could be

ey

legltlmately asserted Whlle the cannon—snot rule had great -~

'support in the Elghteentb and Nlneteentn Century, and Fulton

&5
&

clalmed tnat tbere was near, unlversal support tor the rule

in ~the ’ early 1900 590 ‘ the I‘ule - Wa.sl_ based Onll- t—he

flctltlous assertlon tnat tne coasts were. dotted w1tn cannon

\/

which would enforce the COastal State s soverelgnty and was

,also 'p;agued . by ‘tb?/'unaertalnty of tne current range ot

~.cannon, which'depended on'tne state*of tecnnology.

A

\ rom tbe t1me oé\the proclamatlon by the United

”,States 1n ig93 of a tbree mlle llmlt tnat dlstance gained

[N
Ay

©
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increasing popularity, so that in 1927 Jeséqp was ablé to
assert: C"Upon é consideration lof éll the evidence,
tnereforef the present. writer is ot thflbpinion,that the
tnree—milé limit is .fod;y an ‘est;blished rule ‘of
international law."gl‘ Thoﬁgh the 1930 Hague Conterence was
unable to d¢cidé upon a three-milé limit, this was'more due
to a ﬁisggréemeht over the need for a separate zone for
cug%oms aﬂd tishing pufphées fathgr than the non-recognition
‘ot a three;milé.territori;l sea. What can be concluded is
that during the ea?ly part of the Twentietp.Century, coastal
states were fully‘éntitled by customary intgrnatibnél lay to
claim méfitime Zones off0 their shoréiiné andu that as a
consequence of this lawyers and geographers beggn to»realize
that the .delimitation of maritime podhdérieé when thé&
"oveflappéd or were adjacent to each other ﬁdﬂld have to be
addressed. This shall be the topic of theknext‘chaptér.

! . o /‘ '

/
/

/
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_ CHAPTER 2
¥

"THE EARLY DELIMITATION OF MARITIME BOUNDARIES BETWEEN
STATES: THE: PRACTICE OF STATES AND WRITINGS OF JURISTS"-

1. INTRODUCTION

Now tnat‘.it has been established that maritime
boundaries in the form oi‘customs, neutrality, tisning‘and .
territorial.zones wefe accepted and'proclaimed by coastai
States Ior at least 300 years prior. to the Twentieth Century
and» that by the t1me ot the 1930 Hague Conierence many
states had claimed offsnore territorial " waters, it is
p0531ble to discover how the States coped when these new
' boundaries in the sea overlapped and had to be detined.
‘This‘Cnapter Wlll,_therefore, concentrate on State practlee
pridr to - and after’theT193b Hague‘Cenference, and.alSO the -
‘werk orlthe;Conferencelftself{ |

Before this revieW'ie begunt it.is instructive to
;consider the diffefent stages which take‘ place in the
‘development of a boundary A_political gedgrapher, Jones,
who wrote on the subject hee noted that: "In reSpeet to
governmental proceeses, there are four main'steges in the:
history of a boundary: | (1) Political ;deeisione on the
alTocation of the territury, 1(2) delimitation - of the
_beundary in a treaty;‘(3)~demarcation of the boundary on the
greund,~ -and | (4) administration ot tne._ boundary.
Chrond%égicelly, these stages‘may overlap, may suceeed each
otner promptly, or may be separated by gans of many years."l
Since the tirst stage of the process.nee~been reviewed in

34



Cﬂépter 'One i; is possible. to now. consider theg second

stage, that of delimitation. Jones defineS’délimitation as:
", ..tp€ choice of a. boundary site and its deilnltlon in a
treaty‘or other formal»docgment. [t is more precise than;
the géhefal 3110cation of territory which'preceded it, but
less PTecise -than‘ the demarcation which usually follows:

‘The cDOicekof a boundar& site may.be a cumppomisé pétween'
geographlcal sultablllty and pul;tlcal necessity. The first
Aphase Of del;mltatlon_ls, theretore, both science and art;
-The‘56finition; howe?ér,‘isia purely technical érocess that

should and‘dan be- carried out with scientific exactitude."z_

R4

2. _STATE PRACTICE PRIOR TO 1930

(ﬂ) The 'mlddle ot the seas’ |

. | Ag noted in tne ilrst chapter fhe tneory‘of the
~_'mid lige! or 'middle of the; seas' had been used at one
stage ip tﬂe apportlonlng of the s€as _to the adgacent
Stateﬁ-3 This theory was  an g%ten51on of the "thalweg' or
'miqdlé€ of the stream!' prlnclple which had long been in use
a$ a Method to dellmlt rlvers hat iormed 1nternatlonal
boundﬂrleS. 'A good summary ot that original tnoury is iound
in ap 1893 decision by an -American Court:r‘"Wnen a nav1gable
river constitutes the boundary befWeen_ two_:independenf‘
'stateﬁy tﬁe line defiﬁing the  poinf at - vwhicni "the
jurisdicgibn of the two separates is well established to‘be
the piddle of the main channel of the stream. The interest
’of each state 1in the névigatiop‘of_the,river adﬁitS‘of no

other line, It is, theretore, laid down in all the
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recognized treétises on international law of modern times
that the middie ot . the channelfpf the stream marks the true
boundary between tﬂe ad joining state.up to which each state
wiii oh'its side exercise jurisdiction;“4

‘ ”fuiton has ﬁraced the use of the "mid-line' back
to King. Cnut's Chérter.in 1023, which granted to the Cpurch
of Cantérbury'the poft of-Sgndwicn in Kent and thevrights.to
certain wrecks up to the middle of the sea.® Note should
also 'be made of a book written by Andrew Horn at the end of
'tne Thiryégn;h, Century, in which it was claimed tﬁat:
"...the kfng's sOvereign<jurisq1¢tion extendéd as far as the
middle line of the sea‘sdrrounding the land.'{6 A similar

thought was expressgd by Plowden, a lawyer; who in thé 1575

case'of Att. v. Sir John Constable argued that: "... the

“bounds of England e#tend to the middle of the sea adjoining
wnicn‘surfbunds-ﬁne réalm.”7; Two years latéf. i. English
author,' br. John Dee also wrote that“the liwio -of the

English seas extended to :the mid-line between the English
and foreign coasts, excépt in the case of tne_>Engiiéh
.Channel-wnére(it was believed the limif extehded up to the
oppd$ite -shore.‘8 Wnile »the%e;‘cases_'ail-fcame berére_ thg
'Freedom ot tné‘seas' debateH 2 tﬁe Seven#eenth Cén;ury,

'they do provide a véluable insight into fheA délimifation
methods proposed péfore the dévelppmeﬁt‘ of the ‘'modern’

'ha;itime boundary‘in later years, ahd'i£-will~be‘seen that
the 'mid-line' or 'ﬁiddle‘bt thé‘Seéé; principlevsufvived'

and became popular again during the_Nineteénth'Century.a
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(b) United States - Canada Boundary disputes

Ot all the_interhational_boundéries in the world,
that - between the United States and Cahada has been
considered one ot the most peaeeful. Yet .while the ignd
boundaty.is well-settled the'maritime boﬁndary is not, and
eurrently there are three dlsputes between the two countries
’over their maritime boundarles in the Gult oi Malne on the
East Coast the Dixon Entrance oII tne West Coast and the
boundary along the 141° merldlan between C%nada and Alaska

that runs into the Beaufort Sea.lo As La Forest has noted:

\,

"Even a fleeting look at the map of North America'reveals

enew'-important the settlement. Qf: conflch ng 1nterests
'-regardlng 1nternat10nal waters is to Canada # United States
relgtlons. Ot ‘thev 3,500 mile boundary extendlng irom
Passaﬁaquoddy Bay on the Atlantic Ocean to the étrait  of
‘Jugn de Fuca on the ?acific, at 1east;2,ooo miles consist of
wgters."ll Thee'.. delimitation of the boundary in
Passamaquoddy Bay and the Stralt of Juan de Fucca shall now
be traced from the 1783 Treaty oi Peace tlll tne 1930 Hague»
Conterence.

(i) .The Passamaquoddy Bodndary

The 1783 Treaty of Peace between the United States
and Gfeat Britain: which provided in Article -IIz_er' tne'
'deliﬁitetipn of the_boundarylfrom'the Atlanticxbceaq to the
MiséissippiiRiver, qotedvthat the boundary ran: "East, by a
line to be drawn. along the middle of the river.St; Crotx,

from its mouth in the Bay ot Fundy to-ite_sourée."}z While
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this inditial treaty did not provide for the determination of

the ownershlp of the »islands in Passamaquoddy 'BZ§T\§!hicﬁ

»

"would have given a gu1de as to the future dlrectlon ot t\&\

sea boundarv, it is sign1f1cant~tnat 1n those pafts of the .
— _

:;;;E?\wngzi\i:e boundary is said to pass through watex "in

ither ltfes or ‘rivers, -the middle line is

the ftorm of

‘always chosen.l3 Fo owing the War of 1812 a further Treaty
o Peace was signed in 1814 which'established a Commissiun
to determlne the ownershlp of the islands 1in Passamaquoddy-
Bay 14 ThlS issue was tinally resolved.ln 1817 when the two
Commlssioners submitted an. equitable decision which ‘was
‘accepted by both parﬁies;15 _Tﬁis then paved the way for the
'1818 Convention of Commerée wnichtﬂefinéd fne fishing righfs
oi the Unlted States off tne Engllsh shorellne and in the
Bay oI_Fundy, Guli of Maine, Nova Scotla and Newioundland
The treaty rormallyleStablisned the three-mile tishing zone
in Engllsn Amerlcan félatiOHS dnd E-Ye) necessitatéd the
delimitation of these clalms ott thelr respectlve shores.16

-In 1822 a case came; befure,tne Circuit Court of
tné{Di§tfict ot Mainel? cuncerﬁidg the seizuée of a ship 1in
Passamaquoddy Bay by American auth;ritieé after a dispute

H“ngd arisehA as . to whether the seizure had actually taken

place in American.waters. Justice Story decided the case on

~general pgiﬁbiples; and after referring initially to the

'middle of the stream' theory which was applied T
boundaries, he noted that -in some cases this principle~may.

be applicable to the whole ©wf a river or a bay which 1is
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common to both_nétionsL He‘hoted: A river‘or-bay ﬁay‘be
so narrow, or irregular, or so liable to difficultles trom
Qiﬁds,'w§veé;'ahd currents, that it cannot be naQigated by
either hation without the neceSSity_of the fight*of_passihg'
over the whéle waters atugli timé)\ If;fin such a case no
lexclugive ?ignt is recogniiéd in eitner'nation, thehcpnstant
use by both is conclusive proot ot a -common righf of passage
and navigation in both."is-_lt was concluded that‘%hile ‘the
waters of thé bay were cOmmon‘forAéhe right of passage and
ngvigatiﬁﬁ, that:>-"In truth the law of nations; must, under
sucﬁ circumstanceé be presumed silently fo prevail - and
annex the bay to the middle of tne ‘stream to the terrltorles'
of the.adjacent prov1nces.;."19 .
In .1842 the Webster—-Ashburton Treafy20 was signed
with the infent’ of creating a series of Commissions to
1nvest1gate boundary problems.. This Treaty'matched the 1783

treaty 1n ialllng to prov1de for the Iormal exten31on of the

land bound&&x Into the sea " through Passamaguoddy Bay2l and

it
@

as a.consequence it was not until late_in‘the qentury'that

. this issue was effectively addressed.

(ii) The San Juan Island Dispute

While tpe gastern‘maritimejggundﬁry‘betweéd the
United States- and Canada toék manyyvyears to ;Settlé,. the
westerﬁ‘boundary was effectively settled ;n fessjghaﬁlrnifty'
_yéars).\but not until there had -been a fierce idiplomatic

disbute which at times could_eaéfly have tlared into war.

The 1846 Oregon Bbundary Treaty was the catalystéfor'this



40
.dleagreement when it" provided tor the ,laddv boundary to
contlnue. its present course along the iorty -ninth parallel
tlll 1t reached the Stralts of Georgla ,at which point it
would contlnuer : "westward along ‘the ~said fortY‘ninth
parallel north latitude to the middle of the channel which
separates the contlnent from Vancouver Island; and thence
| southerly through the mlddle of the eald channel and of'
1Fuca~s Staits to the Pa01tlc Ocean,..."22 It was soon
realized that the presice'-determination of the boundary
“through the mlddle oi the channel between - the Contlnent andg
Vancouver Island was compllcated by the presence ot 1slande
in the channel and that whlle several naV1gatlon ,routes
‘ex1eted between Georgla Stralt and Juan de Fuca Strait there
" was no dlrect mid- channel. ‘ThlS led to a dlspute OVET the
: v

ownershlp of San Juan Island which‘ waS' c%aimed by both
conntries and was' the scene ot'-many SKirmishes " between
oppoelng troops aIter the shootlng oi a Brltlsh plg by -an
Amerlcan in 1859 23 e

The .British clalmed that the mlddle/bt the Channel
'followed Rosarlo Stralt Twhlch was to the east ot San Juan
Isla“d,iwhlle the Unlted Statee clalmed*the‘channel which
ran to the west of the Island through Haro Strait. Though
-the-ownership or'the island seemed to 'lie at the centre of
-the diSpnte as ‘to -where the ‘boundary lay; the main
'con81deratlon wasr.probably that of”vontaining the best
nav1gatlon channel through the 1elande. Tnis was eSpecially
SO ior the Brltlsn who d1d not want marltlme acceSe cut oft

\from the Pac1f1c Ocean to the British Columbla malnland via

the Juan de Fuca Stralt and Georgla Strait. Claseen noted
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that: "The chart also showed that neitner Hosé}io”nor Harov
Strait correSponded to the geometrlc mldd;e llne between
Vancouver Island and the mainland. The geumetric middle ran
straight through the San Juan Islands. It anyone had're&ily
Wished to make the boundary run along line equi\istant
irom Vancouver Island and the continent he woul, ave‘nad
to choouse thevmlnor meandering channel cutting through the
‘archipeingo "24 At one stage in the dlspute the British
made a compromlse oiter which prov1ded for the boundary tu
run on a llne w1th San Juan Island to the weSst and the Orcag
and Lopez Islands to the east and yet while this suggestlon
wuuld have glven “to eacn country the nlghts of navigation
over one of the two’ nav:gable channels through the 1sland59
S it Was ‘rejected. by tne Unlted States due to their de51re not
to- lose. p0336381on of rSan_,Juan Island, which as Classen‘
noted 5;d by that stage . become- an .issue of national
honuur;25,' | e
Evgntuaily'in,iS?lﬂtneipaftieS'agreed to.sunmit
.the'disputénto‘an Arbitrator,'and'appointed ﬁmpéror William

T of Germany .to determine the matter .26 The German
. . . (A . . /

4

Government appointed thrée experts to decide the .case and

delivered an ‘award in Berlin on ‘Octonerv 21, 1872, which -

sustained the claim made by the United States.27  On

. . . 0 " . : ' . X S
- November 25 the British garrison on San Juan Island was

RN

[N

abandonedzg,'and the fOllow;ng year a ‘treaty was conblude&\\\\\
wnich‘ put<'into effect the arbitration  decision. The

conseQuent boundary is very _precise,‘ providing for’ tne

{%f;ﬁ | . ‘, | ,:1 g . o
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forty-ninth parallel land boundary to continue:y "... to the
ﬁiddle of the Channel which sepatates the Continent trom
Vancouver Island,”" and then south to a point at which it
tollows the course of Haro Strait pa551ng equidistant"and
'midway'’ between the reepectlve Canadlan and Unlted States

1slande until it reaches the Stralt ot Juan de Fuca where it
runs through tde centre of the ‘Stralt in a dlrectlon
"equidistant .pn a straight line" between pointe of. the
opp031te shores, terminating "...about 30'3/4 miles to. the
Pa01I1c Ocean at a polnt equldlstantlbetween Bonllla Polnt

on Vancouver Island and Tatooch Island llghthouse on ‘the

American Shore -~ the llne between the p01nt being nearly due

North and South‘(true)."29

.

‘\

(iii) Settlement in Passamaquoddy and Fundy BQ&S'

At an 1892 Conterence between Canada and the
United States it was agreed to more accurately determlne the
boundary through the waters ot Paseamaquodd;/Bay, and this
matter eyentually tell to be decided ' by the Jolnt ngh

Commission; which was“%a}‘body established in 1898 to

4

. determine ° boundary and other-’ dlsputes ‘between the two

tar

countries. The'Commissidn though, tailed to determine the

Passamaquoddy boundary' as it Dbecame deadlocked on the

“

settlement of the land boundary between Alaska 'and Canada,

and it did not reconvene atter March 1899.30 Undeterred oy

- N . -

this failure an Internafional Waterways Commission was later

establisded/tb investigéte those lakes and rivers thruugh-

.whicﬁ/' the international ‘boundary _ ran _ and this
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eventually léd tb the .establishment ~of the Internafional
Joint Commission3l which was an organization: "o ot
1arger‘poWefs adeduate to the satistfactory ﬁqjustment‘of the
ahnoyingly fredueﬁt pfoblems arising; from American -
Canadian gédgfaphic and bolitical-relationShips - especi&lly”
from.thé increaéing controVersies.concerning‘water supply,
water power and Wﬁterways."32

While the Waterwaye Commission did not deal with
the maritime boundary’disputes_bet&een the two countries, it
did concern itself with igsues‘ whiqh required the
&pplication of similar prinéiplés.for théir detefminatipﬁ;

‘In a 1907 Report on the locatfon_ of the .boundary line

£

through Lake Erie, it noted that the ¢xpression 'middle of

the lake' could mean: "(a) A ;Yﬁé being at all points
; : : ' ..,_\,'\-//’

equally distant from'gach shore; (b) A line tollewing  the

general,lines ot the shores and dividing the surface water
. " , . . ‘\‘ ) .

.area as ngarly as praCticable into two equal parts; (c) A

line along the mid-channel diQiding the navigable portion of

‘%the lake, and being_at-all points equally distant from the

shoal.water onieach shore."33. Tnis report is, in itsfuse
of délimitation' terms, si@ilar. to thé arbitration 'award‘
concerning .the"diépute_ over the boundary 'pefween Geérgia
Strait and the Sfpait'of Juan de:FQCa_and is.repreéentative
of Ehe rgro@ing préctiée:of attempting to define a,boundéry
in_équitable terms. 3 |
| ?Byflgoé thé trOublesomefbbuddgry in Pﬁssamaquoddy

Ba' - 1 not been satisfactorily definéq?4ffgnd in that
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year a treaty was concluded which ~ provided tor its

delimitatidn. The agreementwprgyided tor thé appointment ot
€Xpert geographers or surveyors to défine ana mark the
boundary, with provision tfor the matter to bévreferred to an
intérnational arbitfation it' a mutual decision could not be
reacﬁed.35. The appointed Commiséigners completed their task
n‘inv the allotted “timé and in - 1910 a tfeaty was .concluded
Qnicn provided fdr the International Buundary tu run froum a

Lo ' . . j :
point in vPassamaunddy. Bay which had Dbeen pfeviously
determinéd: -"';..as; lying between Treat‘ Island jand Friar

Head, and extending there through Passamaquoddy Bay and to

the middle ot Grand Manan Channel..."36 The various

turnihg'points of the boundary were laid- down, so that it

became a series - of seQen straight 1lines which passed

between the Amefic&n mainland and the Canadian Islands‘Wﬁich

were at the _mouthx of Passamaquoddy Bay. . It was later
A

discove~ed that the boundary provided wfor by this treaty

términatgd at a distance lessv than three miles from the

 Canadian territofy of Granq'Maﬁan'Island and the American

State of Maine, and consequently there was a smallf@§Fa ot

territorial waters in which controvertible juridiction

existed.- This defect was remedied by the extension of the

€existing boundary: " e .for a distance of fwo thousand .
three hundred €ighty-three meters, through :the"hiddi§¥<qf~,
Grand Manan Channel, to the High Seas."37 So'it was in 1925 .

.that the maritime boundaries between the two countries were

findTI;\settled, but as noted earlier, with the development
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ot further maritime boundaries due to the general
‘acceptance of'continental shelf.claims,*these tw0'coudtries
again began to argue about thé;placemént of their ﬁaritime
boundaries at a later date.

'(¢) The United States and Mexico

Considering the precisenesg‘with whicn the. United
States sought to define its boundary with Canada , itlis
surprising - that a similar. attitude was not adopted invits
dealings with Mexico. In the 1848 Tréaty of TGuadelupe
Hiddlgo whicn provided for the delimitation ot them—land
boundary between the two countries, it was stated ﬁhgt the
boundary: ",..shall commence in the Gulf of Mexido, tﬁree
leagues from- land, opposite the‘mQuth of the Rio Grande,...,l
up the middle ot that river;"38.continuing until it reached
the boundary of the State of New Mexico. The 1853 Gadsden
Treaty provided‘for the offshore boundary to be'determined
in éxactiylthe same manner.39 |

It ié curious that this offshore boundary was notﬂ

defined in more pfecise ferms, and by the wording of the

e

treaties it ‘seems that the boundafy was contemplated to run
in aAStfgignt'liné from fhrée leﬁgués off the coast to a
point in the middleJOr the muuth_ol the Rio‘Grandé Rivef,
from whére-it continﬁed up the rivsr. - The simple tefms_in
 whiéh ‘the boundary is defined could -be justiried due to -
thgré.being'no ma jor islands immediafely offsndre'tnrough
,wnich thelline would have to be tr&cea, unlike the cése in

Passamaquoddy. Bay and the waters betWeeanancouver Island
. ~;-.\\_' . . . .

~ and the United States.
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The 1848 Treaty also: provided tfor the land

boundary at.the terminus point on the Pacitic Ocean, to

continue: " .. distant one marine league due south of the

14

southermost point ot the Port of ‘San Diegou, according to the

plan of the said port, made in the year 1782..."40  This

poundary was not delimited 1in a more precise tashion until
* . LY

1970.41 : . ' ;

LY

(d) Tne;Grisbadarna Arbi;ratiun

The case from which the ﬁost detail can be learnt
abouf.the considerations that an‘arbitrator should take into
~-accoﬁnt in determinihg a maritime boundary in the years
prlor to the more specific rules 1ntroduced by the 1958 Law
of the Sea Convention 1is tne 1909 Grisbadarna Arbltratlon
between.Norway and Sweden. 42" The parties agreed by a 1908
Treaty43 to‘Suggzéqﬁheyr dlspute to arbitration at The Hague
'so as to determine the dlrectlon of thelr marltlme boundary
as it ran between Norwegian‘ls}ands and the Swedlsh mainland
into the Grisbadarﬁa tishing bank, which was an ;rea fisned
by the people of béth countries in. the muqh l%rgé?

1

: |-
Skagerrak. A Treaty had been concluded in 166144 on ithis

matter and it was the task- of the arbitraturs to deter ine‘

_wne?ner 1t had conclu51vely settled the boundary or whether
a iurther dellmltatlon should take place. In the Arbltral
award it was noted that at the time of the 1661 Treaty the
‘median lihg or thalweg principle were not accepted

practice,45 ara1 that for a proper determinatiqn to ‘be made

of the -current dispute: "...the delimitation should be made

)
\
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yfo—déy by tracing a line perpeddibulérly to thé general
direction of the coast, while taking -iﬁté dccouht'-the
necessity of indicafing ,tﬁe bouﬁdary in a élgar and
ﬁnmiséakébie'manner,..."46 The arbitrators then went on to
Iconsid\r that: (li lobster fishing.haq been cafried on in
'tpg rea by Sweaisn fishermed much longer than  the
Norwegians,  (2) that Sweden had performed acts in the area
such as the'erection of beacons and the,measuremeﬁt'of the
sea which are‘consistent witn.ownéfship,_and (3) that while
the Swedish fishermen had for a longer period ;f time fisned
the area’, the Norwegian fishermen had never bgen excluded.§7
;t was concluded that in all the circumsfances it would be-
vp;rfectiy< consistent to  éssign, the Grisbaaarna banks to
' Sweden.48 The arbitrators then provided for a boundary line
.tofpass in a series of straigng linés'midway between the
various feefs‘ﬁhat lay qffshore_the SwediSn maiélandvind the
Norwegién‘islanas, and then to ﬁroceed-hidway between the
Grisbadarna ahd the Skjattegrunde tfishing banks until it
reached the high seas.49' Tné'importaﬁce of the decisionrin‘
N this case £$ that while the arbitrators did_take'notice'of
\\\fhe'éonven%ionai technique of delimiting bdundériesvby way

of the mid-line, they aisb cbnsidgfed the ,_Spedial
cifcuhstancés of this'particular case in th&t both countries
had exploited the tishing bahks and that to have anr&ed
éoﬁplete fishing;righﬁs to onévcountry would.not have been
consistent with the tacts.50 This seems to be .the first
_ , : ~ _ ,
case in which 'special éircumstances' were considered,
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unliké'fhe decision.granting the United States a méritime
boundary through Haro Strait and so depriving Great Britain
of her previous rights infthe'Waters shrf@unding San Juan

Isl:t;md. ‘

(e) Other Cases of State Practice

Other instancés of State practicé prior' taq the
. - | .
- 1930 Hague Conference in which éttempts wéfe made to detine
maritime boundaries are tound in the 1919-—Tteaty uf:
Versaiiles in whién provisioﬁ Qas. made for an ‘616ctufal
boundary to pass through the median liné ot tng\Flenéburg_
ﬁjord51, and the 1920 Treaty of>Peéce between Russia and
”Fidlgpd in wnién the maritime boundary was to’run-fruh the
termination. of the land bpﬁndary: "Acrosé the centre of'thé'
bay of Vaida..."?2 This_ tfeaty thén gOES on to definevin
ekplicit terms fne territorial waters of both cbuntries'and
gives the cb-ordinates where the boundary runs into the Gulf
of Finland.53 - Finally mention Snould .be made .of_‘a 1928
English Aét.whicn br;ught into‘effect_a'1927 agfeement tor .
the delimitation of the waters of'ASingﬁpore apd/ the

~

Térritofy of thore.to its north.54 .That‘agreement_pru§ided
that the territorial-watérs og.the‘two countries would,run;
"...1ln an imagiﬁary ,Liﬂe following the Cehtré ‘of . the
deép-water channel-iﬁ Jahore Straif;}.",55 which is tbe'bédj '

.0of water separating Singapore from}the Malay Peninsula.
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3. THE WORKS OF JURISTS PRIOR TO 1930

Betore going On to consider the work completed af

the 1930 Hague Conference and the recommendations made prlor

to that tlme on yhe dellmltatlon of maritime boundarles it

is worthy to con51der the writings of jurists that appeared-

durlng this formative period. Fraser, "in an early article

on territorial waters, made reference to the problems that
occur when a land boundary is extended ‘'into the ocean, and

after noting the thalweg principle as used in Passamaquoddy

Bay, commented that: ™It is obvious that a ship at a given

time might be within three miles of the "coasts of both
states. The solution would seem. to .be that the vessel
should be con51dered in the terrltorlal waters of the state

=
whose - coast is nearer,"56 He also dlscussed the problems

Re —
—

that a;ise in the case of étraits whose breadth is less th;n
six miles, which at the time was double the accepted
three—mile widph of terrifofial waters. He concluded‘that
in the cése of such straits, whére:, "..;thi Oopposite shores

are occupied by different nations, the principle either of

- the thalweg .or of the ligne mediane would apply, and a

vessel would be deemed in the terrltorlal waters ot eltner

natlon dependlng r which side ‘oi the. thalweg  or ligne

/median it was navigating or was at anchor."57
/ .

An author whose work on_this matter was more

comprehensive and had more of -an impact was that of

\ Lgprgdelle,'who wrote in 1928, He described two methods for

7;he delimitation of territorial waters between contiguous

~ota LT
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states. "(A line) the direction of which will be determined

with relation to the land boundary or with relation to the

‘coask line. In the first case, the maritime boundary line -

will be considered an extension ot the land boundary (i.e.,’

tne last straight-line sectionNof the land boundary), and
will be traced in the same direction. In the second case,
the maritime boundary will be considered by ritselt,
independent ot tne.iand boundary line, except at its point

[

ot contact"with the ‘coast. Its direction will be
perpendicular to the general direction of the coast line,_"58
The first.rnle prqpoSed by Lapradelle isisihilar tu that
ueed “in the extension- of the Dboundary into the Guife of
Mexico by thelTregty of Guadulpe Hidalgo,59 while the second
rule was applied in the Grisbadarna Arbitration.go

4., THE 1930 HAGUE CONFERENCE ON THE CODIFICATION OF
INTERNATIONAL LAW

(a) Preliminary Discussion

e . While the ' 1930 Hague ' Conference  on the

. Codification of International Law did not result in the
|

passing of a Treaty which.dealt with the Law of the Sea, it

3

is valuable to donsider the'material‘prepared prior to the

Conference and which resulted from the Conierence as a gulde

/
to what the state of tne law was at that tlme regardlng

boundary delimitation. ‘FultOn noted'that aS’af,result ot
meetings neﬁd’byvthe International Law Association and the
Institut de Droit International in - the 1890's, rnles WETE

proposed with regard to the sovereignty and jurisdiction

&
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which»could‘bé exefciged over Straits.z One Qf those -rules
provided .thaf: "straits, df bwnich ~the coasts belong to
différent states, form paft of the territoriﬁl sea- of the
.bordering states, wniéﬂiexercise their SOVéreignty tneré up
to the middle line."6l

FIn a éeries ot fépé}téw and Df;ft 'Conventighs
prepared by the Iﬁternational.Law Association in 1924 and
1926 the 'middle 1line' was recommended as being‘ the
appropriate bouhdary Qhen a strait with coasts belongihg'to
diffefent countries was lesS tpan twice the width of the
territorial sea.62 One of tnese-ééports did refer”&o‘fhe‘;
problem of)ﬁérritorial waters 1in a bay claiméd»by two or
more states,. but while prby;ding for the -middle line to i
divide the respective claims it.did not address tne problem
of how ,fhg ‘land = boundary spodld be extended into the .
.sdrroqndipg seas.63 ‘One group th@t,did‘considér the above
problem waS the'League of Nations Committee Qf'Expgrts'whb
noted ‘in: a 1926 Report that: "The question is whéther we
should regard as the limit be@Ween the two terfitd;idl segs
an. imaginary line'consténtly constitutihg the'pfoloﬁgatioﬁ ¢

of the land frontier between the two States in the same

direction towards the sea or: it a lihe‘ énould m?rely be 7.
" drawn at. 90° to cdnétitute~a4frontier line between the two
territorial seas at the péint on the éoast wheré: the
territories of the two States join. In the case of existing

States, the matter will be settled by "~ historical

considerations. In ‘'the event of a political change in the
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existing trontiers between riparian States it Wuukg be
adv1sable to establish special'rules in each case having
regard to ‘the special geographlcal c1rcumstances wh1ch have
led to the fixing ot a new frontier. It would be better to
arrange for the conclusion of a special agreement between
the states concerned or tor the settlement of the matter by

arbitration or an ordinary tribunal, than to lay down an

~immutable principle."64 This report also endorsed the

proposal tor the middle . of the strait to’ cohstitute the
. s e 7/

~

; bouﬁc; '"'ne case. of a strait shared by two or more

‘1929 Dratt Convention prepared by the Harvard

e J - A -
“Intern®tional Law also considered this issue,

and in its comment on Draft Article 6 it noted that: "Where
the waters within the seaward limit are bordered by two or
more states, it would. seem that the bordering, states should

be permitted by international law to divide such waters

‘between them as inland waters. Where agreement cannot be

reached, however, it'seems necessary to have a rule which
would meet the. situation presented; The siﬁplest rule would
be- that suggested in the ‘text, namely, to make no
apportlonment of these waters as inland waters, Dbut
following the sinuosities of the coast to contlnue the llnes
marking the limits of the marginal seas of the two

states."66
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(b) The work of 'the Conterence

— o ; . ' : R
\\\\\\\\\;5 In the work of the Preparatory Committee tor the

.

Hague\\Qonference the prospeCtive Conference participants

were askeakxo eonsider _what shouid be the situation with
.regard to the dellmltatlon of the terrltorlal sea in those
cases where the opp031te\hoasts of a strait belong to two or
more States. ' In the various responses that were received it
was proposed that the limit_of the territorial waters of
cach State should be: "midway between the two shores"67,
that sOvereign'rights should extend to the median line, 68
the centre-line, 69 or midway.?0 Ot pa;tidﬁlay note is the
response from Denmark which'defined the median line as:
P...a line drawn throughout at an equal dlstance from both
coaste" 71 and that of Sweden which noted that" the boundary
should: ".,.. failing any prov151on to the contrary in a-
“convention or in the absence of any other special reason,
foliow‘the median"‘iine."72

As a consequence of these feplies;‘ a Basis ‘of
vDiscussion was drawn up for consideration at the Conterence
which provided‘that: fWhen hwo States border . on a-strait
which is not wider than_-fwice tne_ breadth of éterfitorial
waters, . the territorial,vwaters of ‘eaCh Stéte ‘exﬁend in’
princfple bup ﬁo a line running down the centre of the
straif; if the ‘strait is wider' ‘the Dbreadth ;of the
'terrltorlal waters of each State is measured in accordance

with the’ ordinary. rule. "73 ~ The consideration at the

Conference of this Basis of Discussion was very limited,
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with participants notlng the further problems @hat ‘would
-arise in those cases where more than two States bordered the
strait,. and where the. borderlng states clalmed dlfferent
breadths of territorial sea.74» As a consequence the final
”report of the Commlttee noted that: "...1t has been thought
better not to draw up any rules regardlng the draw1ng of the
11ne of demarcation between the respective terr1tor1a1 seas

L

in- - straits lying w1th1n the ‘territory of. more than one
. ‘ "

coastal State and of a width less~than the breadth of the
two belts of territorial sea. " 75

. This 1is the only reference in the _proceedings at
the_Hague Conference to the problem of the_delimitatlon of
territorial seas " between. Qpposire or adjacent states,

: .

despite the fact that Fraser and Lapradelle had written on
the .matter before the Conference as_also.had the League.of
Nations " Commitfee of Experts‘ and the Harvard groﬁ@' on
research into the Interna51ona1 Law of Terrltorlal Waters./
Three reasons can be put forward teo explaln why. thlS was so:
(1) the Conference became bogged down over the issue of the
limit of territorial . waters and consequently did not
adecuately address other‘issues! (5) most of the cases’which
had occurred before this time involved straits and bhere did
seem to be general agreement ‘among the countrles at the
Hague Conference that in such a case the centre line. should
constltute the boundary, (3) with only a three- mlle offshore

~area generally recognlzed many adJacent states may not have

cons1dered it important enough an area. to dlspute unless
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fishing rights were at stake.' Thereiore, while the 1930
Hague Conterence did result in a positive indieation thet
the centre or medidn' line was the appropriate line ot

delimitation 1in the case of ‘territorial seas between
opposite states, it gave no firm indication- as to what the
law was or - what tﬁe part1c1pat1ng States considered

-

“appropriate 1in the cdse of - the “waters lwasningﬂ!ggainst
ad jacent States. ‘ : : ST

5. STATE PRACTICE FROM 1939 to 1958 e ' .

|
Wltn respect to State practlce follow1ng the Hague_f

"Conference, in 1932 Italy and Turkey signed-ra Conventlonh

© which provided for the delimitation of their respective

" marltlme boundaries between the coasts of Anatolla and the

1sland of Castellurlzo but the agreement gave no 1ndlcat10n>

‘5

Ay
RN
: <

the 1940's ‘bi- lateral agreements Wwere 51gned "which were -
'1nd1cat1ve of the increasing concern of coastal States to
obtain more definite mgritime boundaries. Also durlng tnle

-

'perlod . witn the concept of sovereignty oOver teppﬁtorlal

STA

7watere unlversally recognlzed greater interes% beggn to:be

expressed in the adjacent seabed and contlnental shelt wnlcn

lay offshore, thlS» belng espe01ally the case ‘w1th thoee‘

States. who wished tobprotect tneirvoffshore”oil tields. A

good exampTe is the Gdlf df Paria which saw Venezuela and
By

Great Brltaln 51gn a Treaty in 1942 prov1d1ng Ior the’ exact

definition of the boundary llne wn;cn represenced - the

respective claims madéﬁ to submarine areas . in  the Gult,

”That method was used in the dellmltatlon Process. 76 In ...
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. Submarine areas WETE defined Tast "",..thé sea-hed and
'\sub—eoil outside Of  the territorial waters of the High
Contracting Pgrties.“77 "Implementing legislation was also
brought into‘effect‘;n the'United Kingdom which specifically
deflned the new boundary 78

(a) The Continental - Shelt Declaratlon by the Unlted
States ‘ ,

Mouton, 4n nis’ work. on the development‘ ot the
continental 'sheif ‘regime, noted tthat- the Gulf of "Paria
‘delimitatiJh was the first~inetance in which two countrtes
had actnally taken a stand regarding the rights otf a coestal

State over its adjacent continental sheltf. 79  But b ~ this

event may have been an important step in the development of

the 1aw regardlng the cor ine.. 11 shelt it ig accepted that

the 1945 Truman Proclama ion ﬁae the real catalyst for all{jt;

future clalms to: »that‘ ar=ga . This proci&matlon prov1ded
that: "Hav1ng concern tor the urgency of conserv1ng and

[ R .
prudently utlllzlng 1ts natural reeources .the Goverhment of
the Unlted ‘States reg&rds. the natural resourgeS':of% the

A\ : :
subsoll and sea bed ot the contlnental shelt benedth the

“

hlgh eeae but contiguous to the coaets of the Unlted States

:ae appertalnlng to the Unlted States eubJect’ to its

VJurlsdlctlon and control In cases "ere the contlnental

:-)/

sheli extend to the ‘shore ot another State or is- shared

o

Jwithhan‘adjacent State, the boundary shall be determined. byl

‘ththnited States and the Sm&tes Concerned in ~accordance
A : UE ST S L :

with equitabie principlee;“go
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The 1mportance of the Truman Declara'aon'ls that
it encouraged other coastal states to make 51mllar claims to

their offshore areas and rot to limit themeelvee to the-
. O

narrow territorial"eea zone' which it was accepted Was
legitimate for any State to claim.8l . Anand noted that:

"Indeed, the Truman Proclamation Lriggered - pnenomenal_
‘ 5

cnange‘bin 5thef‘law- of the sea “nenv several ‘other

countrles,...,“ ollowed the. Unlted States in claiming wide
- ) :}
_Jurlsdlctfoh “in - tnelr coastal area for the protectiou of

A tneir naturarﬁ‘resources Whlch in- many cases were - not
‘"}conkaned to o0il or gas and . other m1neral resources of the
'déontlnental shelf. "82 ' The most 1mportant of the other

fﬂexpanded clalms WETE those of Argentlna who in 1946 declared

L

¥ 'sovereignty. over }tne”'eplcontlnental sea,83- and that of
“Cnile,'wnen 1t lald clalm in 1947 tco a 200 mile zone of
_soverelgnty ‘over the seas. adJacent to its Coast§’84 Hence,

there is found in tnese declaratlons the basis for- the

L . »
i

‘future contlnental sheli reglme, wn1Ch was recognlzed 1n the
1958 Convention?on-the Contlnental Shelf, 85 and tne 200 mlle

Exclu51ve Economlc Zone, wnlcn was recognlzed in the . 1982

!

Law of the Sea Conventlon 86_and consequently the need to
.more prec1sely de11m1t tnese new marltlme boundarles.‘,The

A7Qﬁotner 1mportant aspect of the Truman Declaratlon is tnat it
Aprov1ded or thé delimitation ‘of boundary dlsputes "1n

“\

accordance with equltable prlnclgﬂes : and though this was

only a unilateral declaratlon “it set tne standard for Iuture'

declarations.

Fory 4
R
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Other unilateral declarations‘made‘in the 1§40”s
also prouvided forvthe delimitation'of the boundaryvby way ot
equitable principles if the rights of otber adjacentGStates
WETE ‘infringed,A such as the Declarations made by Saudi
Arabia,87 Bahr.iin®' and Iran. 891 One boundary that; was tixed
unilaterally SR consultatlon with the opbo%mae State
was that between the Falkland Islands and A?ﬁed%ina 90 but
that could be explalned due to the tens1on wn1cn sted
between those two countrles over tb€¥c respectlve claxfs to‘®

A-‘»—
‘the "Antarctic and tbe issue of Brltlsh soverelgnty over tbfufvé

Falkland Islands : rather than a deslre to rmake a cla‘i_m--“'Q
witnout consulting the neighbouring State. The 1947 Tfeaty
: » 3

of Peace with Italy also provided tor the extenslon ot land
Voo

A

'boundéﬁaes into the. adJacent waters; the maritime boundarie%
. -
to be -drawn - on llnes' equidistant trom the 'adjagtnz

coastlines. Sucn was spe0111cally provided ior in the case .

“a

- of the‘eXtens1on otvtne land,boundary'out into the Gulf of
Panzo ,whicn‘.sepafated Itakg&.and the Free Territory -of

. .
Trieste, 91 and tbat Whlch extended 1nto the Porto del Quieto

d1v1d1ng Tr1este trom Italy 92 C;Z f., Te v o
I S .

(b) Practlce in the 1950,s_

ln‘ 1953- Australia 'claimed stcreignty' over bits‘

cont1nental sbelf and in d01ng 50 made spec1f1c reierence to
'the dellmltatlon ot the seabed boundary with Indonesla and
~Dutcb New Gulnea by prov1d1ng that 1t would be in accordance

with the prlnclples of International Law 93 In*lQS?,.NOnway

and the U S. S R. came to an agreementuover»tbe'extension*of

5 : ' S o o ."Q&):
j - L .0 . P X N -
[ : . L
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tneir,boundary into the Varangerijord. This involved:tne
combined problem of 8 boundary which would 'run otfehore
between' adJacent States into the Gulf-' nd then' between
oppo51te States as the boundary paesen througn the headlands
at the entrance of the Gulf out-lnto tne»Barents Sea. The
agreed boundary proyided tfor tnel extension‘ ot the %and
boundary‘at an_ angle perpendicular'to its meeting the coastg
then follow1ng a median - line “to a point between. Cape
~Nemetsky and Cape Klbergnee 94 A similar=extension gf'the

w

1and boundary in a dlrectlon perpendlcular to the shorellne

is a15o tound in a 1958 Treaty for the dellmltatlon of tbef

PR

terrltorlal -seas of Poland and the Sov1et Unaon 1nto the

. Gult of Gdansk 95 The Ilnal de‘lmltation to be noted durlng

tnls perlod was tnat made between Banraln and Saud1 Arablart‘

©in 195896 whlch prov1ded ~for the d1v131on ot the

contlnental snelf by way»of a serles oI stralgnt llnes Wthh

A

o~

‘paseed througn fliteen p01nts on the\map, eight of which
were noted 1n tne treaty as belng at the m1d p01nt Fof . a llne
‘between the shores of the two countries. 97

It ean: be . se€en that follow1ng the 1945 .Truman

Declaratlon the practlce oi the maritime delimitation of

.

boundarles between opp031te .and adjacent ‘States» grew "

éonsiderably, no doubt_being prompted by. the'deeireuﬁortg

'(,'L

boundary to give definite expression to each coastal Statﬁ'sq

'respectiye offshore rights,b eSpecially. since _it._Wast now
j,reaiized that the. conttnentgi‘ shelf ,contained Treeonrce
,riones .whicn"conld‘ reéult in eonSidereble .wealtn‘ to the
country~wnien_eXp;oiteq tnose resourceél |

RS
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6. IMPALT OF BOGGS AND OTHER WRITERS

Tne writer whose works had the greatest impact on

the dellmltatlon oi marltlme boundaries between opposite and

'-adJacent States was the Amerlcan Geographer S. Wnlttemore.

Boggs ~who accompanled the United States deleaatlon to “the
1930 Hague Conterence and led that country s eubmleslons on
the methods to be ueed in delimiting the térritorial eea.98

In 1937, Bogge published an_ article in Wthh he epec1ilcally

"dealt w1tn the mar tlpe boundary problem. - He empha51zed the

)

‘need_to determine the 'trlple point' wben dealing yith the

oftfshore maritime boundarles ot  adjacent States “detfining

that - point as being. one at which three boundaries should

° &

meet: "...namely, the boundary between tne'territorial:seas

"of the two contiguous_countries and, for each of the two

countries, tne"boundary between-its territorial.Sea and the
high. sea."99 With respect to the observations made byb

Lapradelle 100 ne observed that: "The continuation of the

last land boundary eectlon is ovpen to the obJectlon tbat 1t

is usually accidental in -direction, having no relation to

.tne necessities of dellmltlng a. water boundary. The Second

type of line is open to criticism because it 1is not always

! : . -~
e

p0551ble to determlne the general trend of the coast: how
much ‘coast should be taken 1nto conelderatmbn tfor this

purpoee —‘a dletance oi three miles on eacb 51de oi the land

>-.-."

‘bounddvy,xor tlve mlles or twenty mlles‘> - And "how average

the‘SlnuO§1f1€S s0.as to ascertalnvtne general trend?"101
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He ‘also-‘noted.'tnat Lapradelleﬁs methods woul§"~~

reSult in. certaln waters bEComing zones of controvertible
Jurlsdlctlon"becduse the proposed boundaries would grant

thOSG WatEI‘S to a country whose shore W&.S more thaﬂ three

‘miles distant while the country whose shore was less - than

three mlles trom the zone would be excluded, and concluded
that': "It seems clear tnerefore' that the normal terminus
of the terrltorlal sea boundary is that point Whlch 1s three

mlles from the nearest land oi the two sovere1gnt1es, and .

'vthat the 31mplest_boundary througn the terrltorlal sea 1is a-

straight line. Tnere are, of'courSe,_instances'in which a

slmple stralgnt llne boundary will not- SErve, ~but 1in such

a

instances it w0uld seem that the boundary snould constitute

a series ot straignt lines, the last ot wn1cn would end at

0

the normal high. sea terminus,"102 He also went on to

'*“explaln what metnodS' WELE ‘appropriate in' the case of a

coastllne Wthh was ‘dots

Tf@d“with islénds, noting that from.

- the "tripleepoint' the: "...normal bounda¥y ‘line is one

e -

ljwhich Cis; equidistant " from the ~ islands of  the two

1 .

;éovereignties in other words 1t 1s constructed on the chart
N L B . \ )

RN

exaCtly. aS‘Athe median line in a lake, or river - is-

constructed w103 -

Just pr1or to the commencement of tne work of_tne '

International  Law Commission, Boggs - publlsned anotner
‘article which expanded on his previous work. Here he noted

~the usetfulness of the 'median line’, which was described as ..

beingimf“,d.;tne line every point of which is equidistant -

)T
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. from the nearest point or polnts on opposite shores"104, and

was approprlate tor use in determining maritime boundarles

1n the case of lakes, gults and seas. Boggs proposed a
metnod tor the dellmltatlon oi such a zone Between adjaeent

States based on the equitable principles tformula“ in the

Truman Proclamation. He suggested that: "...the lateral

-

jurisdiction limit should be developed -progressively trom

the outer limit of sovéreignty, which is the seﬁward limit

of the territorial'sea. ‘In this progressive development or

extension»ot‘theiline ot lateral jﬁrisdictiod, greater and
greater stretches of the coasts of the two adjacent states

are taken into consideration, thus taking into account all®

of the sinuosities ot the coast, “including gulrs‘ and

peninsulas, lapke and small w105 In adypéatlng the use ote

'.:Er
L

“11ne in sucn _ vcase © he suggested that the

S

the median
boundary llne beyond the three mile terrltorlal sea would be

drawn by using: ...the envelope of tne arcs ot 01rcles ot

6-mile"radius trom the coasts of. the two states, notlng

carefully the point of ‘interseétion gof the 3—mile arcs.
Tnen proceed succe331vely to descrlbe‘the envelopes ot arcs
of 9-mile, 12—m11e, 15-mile radlus .etcr;zuntll the llne‘ls'
carried aut as iar as desired. The laterel jurisdietion
line thus developed is very sen31t;ve to the vagaries ot
both states "106

0t the others who- wrote durlng this perlod Jones
empdgsized that boupdary makers should not on;y consider -
geographical tfactors when delimrtihg a maritimé boundary,d



‘ . .

The mgtérial on pag;\ésxhaS'been removed due
to_A the ﬁnavgilabilify | ot fcopyright
perhiégion. The matefiﬁl Ep luded Figurgty,-i
“‘an illustrafioﬁ'.of a ﬁedi#h—iine boundary
Abefweénvoppﬁsi£e coasts, gn;\Figurevz which
i%lustrates-La, median—line bo ndary_‘between B
ddjacent-cbdéts..aThe:sourcé‘ofathis‘materidl

 wés; 'Peafcy,-Geographical ASpedﬁs of;tne Law-

i}

ot the - Sea, 49(1959) ‘Annals  of 1€
Association of American Geograpﬂeré, 1 at 17.

o~
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but that fishihg rights and the interests of native péoples
“should beecénsidered,'plgs the histqrical_cl@ims that the

: x _ : |
adjacent states have asserted over the waters! in dispute.

vHe concluded that : "In a partlcular case, %here*%ay be
'reasone;'perheps terfltorral or hletorlcal, for not w1sh1ngﬁw‘
‘to ehployea general rulelsuch as Beégs'. Therevmay be a
cuetoﬁary 1ineAthr0ugh'the merginal sea, an arbitrary line
:may be adopted _or it may be des1rable to extend the last

1

. land" segment 1f that cuts the coastllne at a falrly 1arge

\

anglé."107 . Finally,' Mouton, wrltlng ‘in 1954 on . ‘the
'deveioplng reglme of’ the contlnental shelf] endorsed the
‘epproach of the arbltratOrs 1n ‘the Grlsbadarna Case where
_they sought to con31der the spe01al> 01rcumstances of the
case and not'to,arbltrarlly,deprlye one f the partles of
their.eefgblished_fights. He.suggesfed that arbitratérs'whq
eame to decidev eentinental shelf boundaries shouid ,bé
cdreful.lhotl to allow the delimited boundary ’to Cross ' an

0il-pool.108

T CONCLUSION ST

Wiy ’

=

Upon a review of the’boundary pelimitatiqns and
euthorities that have been considered it can be seen that as
the importance‘of offshore arees‘has grewn, so too has the-
.sophistication 'of fhe 'iechniques used in - degermining’
maritiﬁe boundaries, ‘ IThe two cases which inQoived the
United.Statee'and Great Britaih ovef thelr sea boundaries,fn
North'Ameriea are'representativeaofVthose'times in whieh

fishing and navigation rights were of greater' importance
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" than the Tight to exploit the offshore natural resources.

At the 1930 Hague Contference, where the major concern was

the breadth of the territorial sed; the only attention given

to maritime boundary delimitation was with: respect to

straits which were bordered by more than one state and whose
breadth was léss than twice the proposed ‘three-mile
territorial'Sea. e o : .

. The impact of the writings of Boggé, who was the

first to suggeét the use of a'median-line'when extending the

land boundary between adjacent states into the oceans and ‘to

emphasize the equidistance principle, was reflected in those

agreements made after 1940 which made - use of e&uitable‘

principles in resolving boundary disputes. “The 1945vTruhan

Declaration regarding continental shelf rights and . the

folLowing offshore economic zone claims made by Chile ancd

~ .
‘.

Argentlna saw Boggs refine his delimitation technique‘ SO’

.-‘t..
LK

that 1t could be used in the . continental snelf and'this was -

reflected in his 1951 art;cle. - Another orinciple' of

delimitation developed in the'Grisbaddrna Arbitration7.Was

that. of 'spe01al 01rcumetances' in that the arbitrators,méde'A.,ﬂ

f e

an effort to consider how the boundary' s dlrectlon would

~affect the pe ies before ~they actually set about the

delimitation process. Support for this principle was later

found in part of the Swedisn submission to the 1930 Hqgue

Conference and the later writinge of Jones and Mouton. -
N

—

delimitation tecnniques, sucn~as the medlan and equldlstance"

/ L

~ | Y

It wi;l now be of 1nterest to - see now these'

N -
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line, and_ the_ .

considered by the

work in the 1950's.
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&
circumstances'  factor, ‘Were

International Law Commission during 1its

et

K
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CHAPTER 3

"THE WORK OF THE INTERNATIONAL LAW COMMISSION AND THE
' DEVELOPMENT OF THE DRAFT. ARTICLES ON THE LAW OF THE SEA" -

s

1. _INTRODUCTION: THE 'EARLY. YEARS OF THE INTERNATIONAL -
" N - - S

LAW COMMISSION

. ‘ . . St . ‘ .o . .. , ‘&/
3 . . . S
Soon Efter the establisnment of ‘the ynited Natlone.
e

in 1945 ’con51deration was glven to the formatlon of a body

o
- S

'wnlcn would work - towarde the codif%catloﬂ 0f certalg areas'

1

‘ - A .
ot internatlonal law and subeequently 1n 1947 the Gener&l

<

v .4..,'. . .
Assembly Commlttee anLtﬁe. Progress;ve )Developmeng; of

\‘v'

‘ N - Doy e E . -
'.Inxernational law ﬁund sit'w.Codifiggtion' recommended- the |

R ) . 5y S e

estabishmenfglogw- an anternatlonal law “commission.l .~ In .

,Novemberf-ofﬁ‘thatf year _tb General =Aseembly' addpted

1‘174 w(II) establlshlng ‘tne International' Lew'
3 o e;av. B
and after the elecpion of members in 1948 ‘the
R e

. .-‘

'Commlssloﬁ’ held its rsx séssion in-“1949.2A Durlng; th&t

-

first se531on 1t wa«c dec1ded by tne=éommis§ioﬁf§p-inclqde.on
the list of topics to.bekcodified«the Regime of the Higbe‘
Seae ‘which 1ncluded a reterence to tbe contlnental shelffj
and a\l’so. thve Reglme of Terrltorlal Watere-3 Suk’sequen{ﬁy .
tbe topic oﬁ mth %Jg;‘ Seas'~wes glven pr;orlty' byv tbe‘

Commission 1n 1ts annual report .with Mr. J.P.A. Francois

welected as Rapporteur 4

At the Second Se381on 1n,1950 the Commission had

i_submltted before if tbe‘—First‘ Report' of : the Special’
"ﬁRapporteurz eﬁgﬁfglme ‘of ‘the . High ‘Seas,d and also
replles Irom ten Governmente to a questlonnalre from the.'

'Comm1551on as to which topics should be - con51dered tor

e
’:«‘:m ' . e
A . o

T e

75



o , ' , T

Codlilcatlon on tne reglme -0t the H1gh Seas. 6 ‘Duringfﬁr

~

meetlngs oi the Comm1551on that year the members rev1ewed a
serles oL questions that the Rapporteur had put forward as -

belng sultable to submlt to. Governmente s$O as to obtaln an

indicatlon of current State pract1ce. ‘ ‘One of those“

"mi I‘qneééione ‘Whlch dealt w1tn the contlnental shelf was to the
efiect tnat '“Wnere the oontlnental ehelves - or‘contiguous_
'zones‘ae tne aase may Re - = of the dliterent States overlap,

3}  how. ebould they ‘be ”nellmitzd?"7 ‘Iﬁ_ the = debate that

- followed on, wnether thls questlon was suitable for 1nclu51on
: DR ) B R

PR T ‘in tne queetlonnalre, er.J el Khoury noted that: ™...as, a
fJ general rule . when’ two States were séparated by waﬁffs, the

i ' ““’ e i o WY e
&@$~' frontler 'whs» in’ the middle ‘of »tnose waters. - - Wheén -
e m‘ G ”~" o - N : i .

. “3%‘j3 cqntlnental ggelvee overlapped ' tney snould be d1v1ded "8
S S
But some,oi the otner members dlsagfeed W1tn M% Hudson
a ‘-ul'\ Q

argulng that wnrle tbe thalweg constltuted the. boundary in’

7 < /—\ .

the case of 1nternatlonal rlversl no such pr1nc1ple ex1eted~

.(.,.-0 .
B \ I

with reSpect ‘to tbe contlnental snelf and that the only

‘ﬁ”” ' equltable -me thod of dellmltatlén Wa's by %greement between
. » Q
i the_ individual States.9 Tne Comm1531on concluded that "

gy

since no. known meﬁhods existed ior the dellmltatlon ot the

.cqntinental shelf when it overlapped between d1fferent
States,‘tnebquestion would be'om}tteq and considered.at a

ate.10 - - S
later dnte. b - S e £§f

2. THE THIRD SESSION AND, _THE EOUITABLE DIVISION - OF
BOUNDARIES. ' A

The l95l seSsionzsaw a further report submitted by

the ° Special - Rapporteurll, ‘and this " was  thoroughly
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considered by the Commission during the meetihgs that year.

¢ . 2 ~

ALY Y ’ v

In 1ntroduc1ng his r%port ‘Mr. Francois made mentlon of the
‘b \,é

impact“<ﬂf the 1951‘ Boggs article “in 'The Geographical
‘Reviewa¥2 and how he had consequently become aware of new
ideas through hie reading of that article.13 The Draft
Articlee prepared by the Bapporteur on. the Continental Shelf
provided in Article 9 that the delimitation of & continental
shelf whlch 1s»contiguous to two or more States is to-be

‘fixed by agreement between the States fa111ng which “the

R "v‘
ey

median line between "the: tWO States would constitute the

boundary.l4 o

This Draft subsequently came under con51deration@

/

.at the 115th Meeting " of the Comm1551on where the debate-

centered%dﬂ’the issue of whether the articlfﬁshévld proV1de53

4;

‘:imitation take place after agreement betweenv

the countriee 1nvolved or,whetherhit.shouldgalso.refer;to

agtual methodswlof delimitation as af_guideline to the

relevant States, and if so, what those methods should be.
. While .soméW members stressed the success of individual;
'agreements and arbitratlon by referring to the agreement

b

between the Uni*ed States and Mexicol5 over the1r maritime_

JEE

_ boundary, and .also the;\ijisbadarna ‘Arbitration betweenn
3M%SWeden " and JNorway,l6 othexs did *‘consider" specific
delimitation technlques.} "While ‘some noted that,_the'

continentaI shelf boundary between adJacent Statee Could be‘

provided for Dby the' exten81on5”of ~the limlt‘ of the -
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ferritorial waters bbundary line,17 Mr'. Hudson noten'fbatv
generally‘this problem had received little &ttentibn': :“Tne
problem nhad been tackled mninly bygeographers. ‘The genera£
,ﬁendencyv_was* to tix the limits = by draw1ng ‘a - line

perpendlculéj\ to the ' general codstline. There was no .

international law text whlcn requlred States to - accep.w'

‘llne CQnstltuting A érolongatlon of the llne of demarcat i
, \ . ' X
" of terrltorlal waters.. In any cgse, no such llne existeW

g eltner 1n law or in tact "18.:

One of tne first members of- the Comm1s51on to talk

of the need to prov1de definlte guldellnes for dellmltat10n7
C},. .
‘of the boundary on an equltable basis was Mr. Hsu. He noteds

" -that: ...tne questlon wae whetner 1t was, - equltable to.

[N

.extend seawards the d1V1d1ng 11ne between the terrltorlal

waters, $ince that line wourd -vary accordlng ,to\ the

Jconflguatlon ot the -coast}“ @% was a problem whlcn the
Comm1s31on must .dedl. w1th for 1f .1t 4were 1 to -the
interested partles ~to’ determlnev the boundaryfline' of

1

contlnental shelves, 1n3ustlce would probably be done to the

weaker States,_and the stronger ‘State WOuld take the llon s
share; A' Eitber "fbe Commission eou. state .that the
contlnental sﬁelf should be:ﬂpartitioned on an equitable

( .

IA

basis, or 1t bo 1d go furtner ‘and ‘lay down prec1se rules. n19
The - Comm1531op degldeq to reJect the pr1nc1ple' ‘of

,delimitatiqn* laid. down in Draft Article 9,20 " put did
< . s ; - o ! ‘ oo

»

coneiuhe_ftnat, in the event of° the opposite or adjacent
i‘,‘ .

-
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States not reaching dgreement aon delimitation, recourse to
arbltraticn should be pmmylded tor.21 An amendment wae

proposed to the Draft Article 22 wnich was adopted by the

a

"
Commission, 23 and consegﬁéﬁtly Article 9 of the Draft read
as follows: "Two or more States, to whose terrltories the
_same continental " shelf is contiguous, should‘ estab&isn_
bounduries in, the area. of the: continental shelt b?

agreehent, or  failing agreement by compulsory

. arbitration."24 S o "

In- its report to the General Assembly ’of that
ohyear .an annex to the report contained Draft Articles on tnes
Contlnental Shelf and Related Subjects, of which: Artlcle 7

. reproduced Draft Artlcle 9 as dlscussed above. In tne
v 9. .
commentary toltnat Article,‘after flrst notlng the need for
Za ke :
som% agreemewé&)‘etween&e part“iesr the comment contlnued._;
. W 8 ’iz ’ X ’r'\.

A 41

T ogke
Ny

"It is ‘not _ /ﬁ@le to lay down any geweral rule which
States snould follow 'and~ it[ is nou ‘unllkely‘ that

4d1fflculties may arise. For example no boundary may have

‘been fixed between the respectlve terrltorlal waters of the

~interested ‘States, and no general rule exists qu such
) . ) - ;' K .- . _ )H‘& .

Y -

3.. THE FOURTH sgﬁlon AND ‘THE REGIME OF THE TERRITORIAV "
SEA. ' ‘ . . S . ’

Cow
o ‘'
The Fourth . Se351on of tne Commisélon 1n 1952 .saw
2] &‘, ..... \

. tne‘B%ecial Rapporteur Mr.. Franc01s snbmlt hlS ilrst report

AN

~

'onv the ~Reg1me of - the Ternltorlal Sea 26 N In- tne draft™

artlcles on the terrltorlal sea which were 1ncluded in the #

s

3
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report' Article 13 provided that: "THe territorial sea ot

P ’ ‘ni ' . *
. the two’adjacent Stateg is normally delimited by a line

|
A

every point- of whlch 15 equidlstant trom the néarest -point

-on the coastllne ot "the two States."27 At the 171st Meeting

of the Commigsion, at which’ this Draft Artlcle was
considered, Franoois drew attentlop to those delimitation

techniques- which .provided that the land bounddry be

continued in a«straignt line .into the ocean, or that the-sea

boundary be 'drawn (ﬁerpendiculér to the coast. He noted

that "Those ’solutions would.'give the same‘ line ‘of

”dellmltatlon 1n the theoret1ca$ case wnere the Irontler was

at rlght angles‘,to‘ the;.“oast and the "coast-line ;was

=

abolutely stralght.'~ 1f theugfontier was at 45 degrees'to‘

»7ﬂ-tne coast-line, prolongétf'
. - j?“‘r-

o~ ,43 .'

was. 1ndented “it_ Would be ‘%iaoglcal to dray a line -

'} B ,perpendicular to tne coast at the p01nt ‘'where the frontier

P

¥y reached the sea. Use of a: medlan 11ne appeared to be tne

only'fair'and 1ogical solution_ig-wuch cases. z "2§ He'then

went on to ref‘er' to  the {éoggs deflnltlon of the median

“\_11ne.29£3

) Whlle the tedian 1line concept was tound to be
. he .
. acceptable “in the stralghtforward cases of delimitation,

L
.

some ﬁnembers noted that 1t would not be sultable i'n all-

'

e cases. <Hudsbn :referred 'to«tne: problems that would arise d

where islands lay offsnore( and ‘doubted if' any general
: : : et

principle could be gpplied’fn such a caSe.30- The Qpairman
o . . Sty :

A
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of the Meeting, Mr. Altftaro, noted that 'tnr-e\;kinds _of

delimitation could occur: "In the first ki d, where the
o N A
frontier ended on a concave‘indentation of

there was no difficulty about applying the rule of the

he .coastline,

‘median line... Secondly, the frontier could end on a. convex

'1ndentation oi the coast line; 1n4such*cases'the rule of tne

‘median line appeared to be meaningless, whereas it seemedkto

be perfectly satisfactory to draw a "line perpend1cul»

\ A

the coast at the point at which tne frontier. renched the

sea."Tnirdiy, it mignt .be necessary to drqw the line of

6

delimitation through a‘river or a bay; in such cases~the

principleﬁ of the median line -or . the - pr1n01ple' of the

T

'thalweg '  c¢ould be gmplied . as -.local ‘ conditions

- determined. "31 - It was. eventually decided that this’ tOch.

Smno 4 .
Aln, L -

could not adequately>be dealt w1th at tnat time and that the

% -

Commis31on:<needed expert oadVice ‘as to— what delimitation

| N L 20

'tecnniques should be'édopted. The Rapporteur was 1nstrmcted

J .
i |

" to consult w1th experts on the 1ssue and report back to\the"“
next Sess1on of the Comm15316n 32 The» Comm1551on, also

e B
dec1ded to request 1nformation from States regarding their,}

practice on this matter and to accept any subm1s31on5 tney‘

BRI . v

w1sned to make.33. - %v“? . p- y o ft:i g‘ o ‘_%gv»_

-0

L v . -

B THE - IMPACT OF THE 1953 ‘REPORT BY ‘THE COﬁMITTEE OF

EXPERTS

¢ .
]

3

..t
4 e

1953 to give cons1deration to the topic of the regime of tbe i.

territorial seas, but two 1mportant reports were submitted

. LK

< \
VL . s

Tne Commission was unable at its Fifth Session in u;i
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‘'which did relate to the problems discussed at the previous

Y

“Session. A Commlttee of " Experts had met at The Hague in

'April' 1953 and drawn up a report on varlous questions

vsubmitted to them.34 In response to a quesﬂlon that dealt

- with the boundaries of opposmtevstates Wthh were separated

by a dlstance less than twice the breadth of the territorlalA

'sea, it was recommended that as a general - rule the boundary

was to be the medlan llne ...every point of whlch is

-‘1 \

equldistant from the base lines of the States concerned "35.

.

Where 1sland ﬂay between ‘the two opp051te'shores, it ‘was

noted tnat _* "Unless otherwise agreed upon between the .
',adJacent' States _ atl . islands _shbaih Q:gg_,,taKEn into

.u,r - )’,

conslderatlon in. drawing the medlanvllpe.. Likewise drying

A

"L

rocks and shoals w1th1n .T - miles of only one State should be

\~the.k;reSpeet1ve ,UCoastilnes,’;u81ng- the ' pr1n01ple 'of“

rights,’ which may divertéfthe- boundary‘ from 'the median

“a "‘{‘J‘

taken 1nto account‘ but simllar elevatloﬁs oftundemermlned~3

]

’ sovereignty, that are w1th1n T mlles of both States should

’ 1

-be d;sregardedpnn laylng down theumedlan llne. Therefmay,

3

'7however, begsﬂ%c1al~reasonsr‘such as navigatlon and flshing

- s . S ) i E R . . . , . iy
line."36 ST . SN R -

LI

Comml?tee of Experts advocated that\the llne be drawn Irom

AR \

4’ e -

- equldlstance " and ‘that’ in - thosel 1nstances in.-whlch' an

AN

RET I

" ) -

}( .
equltable solutlon would not be reached by that method «then

the boundary was “to be determlned by negotfatlon 37 N

o

" In the',case ~of an: adJacené coastline,  the -
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Finally, it was noted that ® téchniques used in  the

N ’ N
B ' \

‘delimitation of the terrltorlal ‘sea between opposite and

‘adjacent States Were also appLicable in the case 'of the

v

2 delimltatlon off the. contlnental shelf .38 The second report

w

of 1mportance which was submitted in 1953 was that which

l

covered the replies of the various goVernments concern1ng

‘the question oi the "’ dellmitation of the terrltorial sea
B 5‘ ‘%

g

Ty

o

o

between two adJacent States.39 Unfortunately none of these

i
/

comments gave any great insight ingo the techniques whlch

should be used for dellmitatlon.,

LY

ﬁ‘< The Commlttee began cons1geratlon “in the Fifth

a. ’ N : -
Sgsslon “of - a - revised draft ;Bn the Contlnental Shelf

I

é%esented by the Spe01al Rapporteur,‘ln whlch the prov1s10ns.

B

dealing wmth dellmltatlon had been altered .to . accommod&te

R

the fIndings ’of the Commlttee dﬁ Experts 'sB thas iﬁl*
o “ '%

prov1ded for the use - of @ nmdlan line in the case of’a
o | '

cont1nenta1 shelf between~- oppdslte ’states, b and ?;ahﬁ
- o .‘v'w}

equldlstant line between adgacent(stat@s.40 - This;rev1sed:-

v

‘draft also prov1ded for a disputeisettlement procedu in

.Paragraph 3 1n\wh1ch case the matter was to be submltted to‘

T

| 2 o <
-the Commlttee of Experts on t terﬁitor17i sea ,1nto ‘an

pl . T . IR

|

artlcle deallng w1th the- cont1nental shelf,fthe\RappTrteur

/ T
Justliled thlS ‘by argulng ghat,athe re brt - ..w;ihad;

B I et

the dellmltatlon of the contlnental shelf and had cowflrmed

o, A .
. . . P . o K
, B oot - : : b :
. R . EE . . A . . L X I
"" . . L R . . . e Lt LY
. - N ' . . o .

,“':

w

R ~ e,
4»arb1tration.41 Notlng how he had 1ncorporate the,views of

_ expressly stated that those rules were equally appllcable to‘“'

v
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J

(b) The Yellow and.- East China Sea Contlnental Shelf

The mineral resources of ‘the continental sneli257

of all these seas are eagerly sought by China, the Republic

of Korea258, Japan, and the Republic of China,259 it having

been noted. regarding the physical features otithe Chinege
Continental Shelt, tnat° '”Chlna's continental .shelf is
considered to be one.of the most exten31ve in tne world. ".In
the *Bohai Gulf and tne Yellow Sea, the contlnental shelt

. €xtends to the entdre sea area. The continental shelt- of

the Bohai Gulf totals 83,000 Sq. km. and that of the Yellow

. Sea 404.000 sq km. measured out to the 200 metre 1sobatn

In the East Cnlna Sea the shelf covers most oi tne sea area

"totalling about 1,059,000 sq..km. and only the South China

Sea has a narrower continental shelf of 728,000 sd, km., all'f

measured out to the 200 metre isobath."260 With all of this

‘adjacent “seabed possibly containing some of the flargest
untapped  mineral resources in the world there has been a
great anxiety to encourage exploratlon and exp101tatlon of

1

the area, yet due to the uncertain status of the clalms made

L]

to the seabed by the adJacent coastal States, development,

has been slow. It would seem that any future resolution ot”

this: problem hlnges -on_the attitude of Cnlna and whether she

is prepared to negotlate seabed boundary agreements.’

(c) China's marltlme boundary pOllCY

With tne tormal r :ognltlon by .the .international
community of Taiwan as the only legitimate representative ot

'"China' during the formative yearS'of the 'new' law of the

2
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sea, it was not until the convening of the Third United
Nations Conferencelon the Law ot the Sea that_Chin& had an

. * .
opportunity ‘to voicé its _opinion on the issue of -the
.cgntinéntal,§pelf and its_delimitation.261 The tirst real
indication ot Chinese policy' ;ame"by. wayk<oﬁ »a working

. S . . \ .
paper262  which . was presented: to _a ° pre-Conterence

sub-committee dealing with the issue of Sthe cuntinental

) . e A .
shelft. The paper noted:’,"By virtue of th ,pr:~cip,e’tnat

tﬁe continental shelf 1is the hatural “prolongation ot the
continenfai tgrritory,‘a coastﬁl State may réasonably detine
according to if§ “specific Ageograbhical ‘condithns,  tne
limits of,.the é&ﬁtinentai shelt undéf-~its exclusive
juriSdiCtion~be§;ﬁd its‘térrifofiél_éea‘or econumic  zone.
 The m&Xiﬁum limits ot _s;ch- coniﬁentai shelt may be
determinéd - ampng> : Stﬁtesz .‘thfoyéh‘x; consultatiqns."263
Concerning‘thé@issﬁevof delimifation‘bepﬁeen States of the
‘cbnfineﬁtdl :éheif; ‘tneﬁtworking ';apér”rnoted:- " '"States
adjacent or opégsi?e to?éabh‘pfhéf;ythe‘confinental shelves
of ‘whign..cohnéCt. éééh 7o£nér, snéll, on the basis ot
safegﬁarding'and'respeéting'thé sovereignty ot each other,
1éqnduct: nécésééryg‘éonsu1tati§ns.5to - work Out/ reasonable
'solu;ions fbr thé exploratidn,iregulation aﬁd utﬁer‘matters
;erg;ing to the natﬁfal resoufces in their contiguous . parts
of tnevthtinental shelves.“?64 . . ‘; ‘ )

‘1As a: cénsgquﬁnce “of these _1973 sub&issioqs,
commentators have beeﬁ>§bi§ to pinpo;ht tour featﬁreémﬁf

China's continental shelf policy: fl._ ChinaAis,in:favour
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of _the natural;prolongation;oi—land—territory~ theory
advanced oy the International Court of Justice in the North
Sea Continentnl Shelf cases. 2. Cnina maintains that a
_coastal state has the right to. exercise 1its sovereign
discretion in'setting reasonable limits on its continental
»

'sheli. 3. - China recognizes tht necessity of setting
',maximum "1 ts of the continental "shelf claimed and such
limits may be greater tnan the 200 mile economic zone it its
geograohlcal conditions warrant such an extenslon. 4. The
maximum llmits of the continental sheli are to be determlned
through negotiations. No d60131on has been made! however,
on how these limits are to be determlned sucﬂ as by depth,
1265 ‘

distance or exp101tab111ty

(d) The Maritime boundafy delimitation problems .

i; (i)t'Nortn Korea
" The maritimé boundaries that China will eventnally'
have'to delimit‘wiil nowibe discussed. China's boundary
with the Democratic Pevple's Republic of - Korea266 which is
"in that- part of ‘the Yellow( Sea known as Korea Bay, 1is
characterized b&,a North Kofean claim to a 50 mile offshore
Military Boundary Zone267 and an Exclusive Economic Zone.?68
These zones have only been extended as far as a median line
with ,'China, »gnd ‘though both | countries. support the’
delimitation of boundaries tnrougn._ consultation, any
”negotiations which take place may be stalled due to'China's
suppont 0of the natural prolongation.of the,seabed theory and

North Korea's acceptance of the median’line principle.Z269
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- (ii) South Korea. ‘ ~

In tﬁe southern Yellow Sea, China's ottshore area
is opposite South Korea, and again- a .contlict in
delimitation principles exists as the South Korean's tfavour
a median line approacn.b70 Though fhe Chjnese may continue
to pursue their naturallprulongation‘approach in this. area
it will be a difficult argument\to sustain in this part.of’
the Yellow Sea as apart from the Okinawa Trough, the)»depth
of the sea does nof exceed 200'met;es and thé.seabed is in
fact one continuous continenfél shelt,271 The other
geograpﬁical teature of notevgin this area is‘the preignce

of numerous offshore islands, yet because of their close

LY
»

proximity tQ both coasts they ére ngt likeiy to cause great
ditticulties iniahy eventual boundary agreement,272 which it
has been sdggested‘should bevbésed'exclusively on the median
line principle.273 It has beén argued that the biggest
probieh facing any future seabed boundary between China*and
ASouth queé‘ is the polifical diiferences between fhe twu
Stayes,v and that until such time as vthe two Koreds Afe
reunified the béungafy issue is unlikely to. be resolved.274

. .
- Due to the deadlock on the boundary between China
“and South Korea, Japén and. South Korea took.action in 1974
to ‘delimif their respective maritime bouhdaries.27§' Two
treafie§ were drawn up, the tirst276 to delimit the northern
boundary from the éea of Japan th}ough lhe Korea Strait,
" such being an equidistance» line whicﬁ gave ettect to the

" Japanese island of Tsushima, 277 while further to tne~30hth
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the qufies agreed upon a Joint Qevelopmght Zéne, 278 which
dn né way affects the status of the various displuted islands

and islets in the region and does not prejudice the parties'

future claims in the delimitation of the ‘\continental

shelf.279 These treaties came into eftect in June 1978 and

exploration began in late 1979.280

(iii) Japan

With respect to China's maritime boundary in' the

-BEast Cﬁina Sea with'Japan, this gives rise to the| issue of
 5fh;;eitent Qf Japan's continental shelf claim off t € Ryukyu
Islaﬁ&é dnd also the ownership of the uninhabited i'lands in
tﬁé Senkaku grouﬁ; Idrtne case of thé Ryukyu ?éladds, the
delimitation of the seabed 1is complicated by .the‘ Okinawé
.Trough, > which lies between the islands and the Chinese

mainland. The -legal issue which arises due to the position

of the Okinawa Trough, is whether the Ryukyu Islands lie on

the same seabedehich stretches trom the Chinese mainland or

whether 'the Trough is such a depression. in the seabed that
R \

it is a natural break which creates two distinct continental

snelvesvon either sidé of it. If.itfiS‘fhé former, the
median/equidistancg line test . WQﬁId' ﬁpply.‘tserapap's
.bbénefit, it it,islﬁne iatter, thenlcniha‘could argue thatbon
%ﬂ% _basis of thé naturél .prékongation test that ité
continentalvshelf‘strétches right ubxﬁo tné western‘edgé ot
the Okinawa Trough.281 - o /’ﬁi

With respect to the Senkaku Islands, a territorial

dispute over the ownership of the islands broke out in 1970



The material on page 186 has beeﬁ removed due
to the unavailability 'v‘of_ copyrigﬁt
permisston. The. material is a map . showing
the location of tgé 200 metre isobath line in-
the East China Sea, with special-réference to
the position of th§:~0kip;wé Trough. The -
source Qf‘ this material is: Ailen and
Mitchell, The Legal Status of'the Continental
Shelt of the East China Sea,-'51(1§71-19725‘

Oregon Law Review, 789 at 790.
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. between Japan and Taiwan atfter the latter granﬁé@lgh‘uﬁl[

i~

historical ' reasons, national feelings run high  over

are often regardedlas too important to. be hegétiated."284

C6hqessidh contract ftor an area which ‘included the

islands.282 Apart from the arguments based on previous

occupation and control, empnaéis has also rbeen placed on
géography, internétibnal-law and geology.283 Tne{kﬁSpute

has now evolved into one between Chidd and Japdn, it being
‘ . \ _ N ) ‘

noted that: "As the dispute involves not only potential oil
but also ownership. of terfitofy, 7if'"6€comes even moure

.k . . 9 . . ]
difficult for either side to comprdmise its claims simply in

!

the interest of negotiated settlement, because, for;

4

térritoriab’issues in East' Asian Countries, and such issues

<

~Until the sovereignty of the islands is settled there will

be no,boundafy agreement in the East China Sea, though Yuan

has  suggested that a joint develbpment projeét may be opted

for in the interim period.285 Yet he cautions that: "A

precipitous resolution of territorial disputes 1is not in
Chinafs best interest, because any compromise would .set a
dangerous precedent for other territorial claims in ‘the

region."286

(ivj The South China Sea
In;the'Soutn Cpina Sea,; the seabed Bgundaries in
the region are complicated by coqflicting claims to over 200
islands. Cﬁina is especially involvediin the élaims-to&the
Par&cel Islands{ which have beén under,cnihese control since

1974, ‘and the Sparatiy Islands, which China claims‘on the’



'\\ .

, 'iSH
bagig of long historical use by Chinese fisnéfmeﬁt In thg
case' ot the Paracel Islands, Vietﬂam also has.blddged a
clgim, thle the Philippines, 3éiwan and Vietham aiéo lay
élaim to the Sparatly islands.287  Once again, until such
. time  as thesd island disputes aré settled there is little
hope of any negotiated_boﬁndary settlements in the regibn;

With respect to the: Chinese—Vietnéﬁgse seaﬁéd
boundary in the Gulf'bf Tanin; delimitatign igvmade easier
By the "whole area being within. the 200 metre contour L;ne
and‘ there being._no diSputed' islands in the Gult.. Yet a !

disagreement has arisen over the 1887 Sino-French Treaty<88

which the Vietnamese argue delimited the séabed boundary,

-

while the Chinese 4position is that the matter is sfill
unresolved.289 . To. complicate matters the Vietnamese have
élready.awarded exploration contracts to forgién firmé in
the,afea between thg.Mekong Delta and the Sﬁaratly'lsfands,
.while the Cginése gra&ked»éeismic survey contpécts in 1979
to foreign corpqrationé to explore in the.Gult.290 Opinioﬂ
is mixed as to what ;hﬁy«\gccur in thev.region’ in the
“ tuture,29]l pyt with the Soviet Union atfempfing to extend
its influencg in Vietnam, it'ishztrtain that fhé maritime
"boundary di%pute will be more clgﬁded in political réther
than 1§galxaebate. | ;

(e) Conclusion: Thé interplay of politics and

international law

‘ From the above discussion it can be seen that
politiCal‘as well as legal considerations play an impuftant
4 | Ve |
\ _ , t



189 =
role in the boundary'disputes discussed-above, and..central
to this are the disputes over the sovereignty ot several
1slands. Consequently various commentators ooubt it there
’w1ll,be a swift resolution of the disputes. Parn notes tnat
the historical importance of land in Asia, the  modern
importanée"of oil and gas, the various national security
tnterests of the ©parties, and also the presence of

| extraregional POWETS in‘ the area, all lwork against_£ the
successful delimitation of maritime boundaries.292 .‘The
recent promnlgation of Cnina S Oirsnore Petroleum Resources
Regulations - may prov1de an impetus-_tor further boundary
negotiations, but as of yet it 1is too early to determine_if
this ‘will be so.293 |
What can be .concluded .is that China is a firm
supporter oi the .natural' prolongation ot tne continental
snelt test as propounded by tne International Court in the
North Sea Continental Shelt Case.294 "It should, tnereiore'
ube_noted that the Chinese tavoured the incluSion of a clause
in the 1982 Law of tne Sea Convention which provided:""The
delimitation of the continental sneli between states with
opposite or adjacent coasts .shonld be etiected through
agreement under the; gniding~' principle of'ﬂ.natnral
prolongation and in accordance with equitable principles,
taking into account all relevant circumstances."295 While
this principle is not uniformly accepted among the Asian
nations, .tnere -is the possibility that- progress could be

made in the exploitation of tne‘disputed seabed areas by way

AY
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) . . . 0
of joint development plans,296 but this would depend, o the
! .‘I,\\,
pOllth&l relatlons between the partles.

,.\

Of great 51gn1flcance Lo, the dlsputlng partles may
be the decision of the International Court in the.Gplf.ot
SR ~»,JAJ

Maine dispute between Canada and the United %ﬁatéé["‘With
L ’

. _u«// AT

.conflicting clalms in thls case based on vnewxge‘of the

equ1dlstance pr1nc1p1e in contrast to deitmitat based on.

—( <:; ! . :’l‘\ m\\ " o .
natural prolongation and equltable' prlhbiples a definite
\\ 4* " S
judgment by the Court coming down—bn supportlof one of these
\‘ "/ .
delimitation theories oonld lead to a softening -of attitude

¢

. . b PR -
by some of the parties in the Asian maritime boundary

disputes. Until that time; it seems that .China will have to

content itself with near—shore seabed exploration.297

7. THE TUNISIAN—LIBYAN CONTINENTAL SHELF CASE

(a) Introductlon

In 1982 the International Court of Justice decided

‘on the continental -shelf . boundary between Tunisia »enq

Libya298 and in so doing gave an indication of .the current
state of the law of maritime boundary dellmltatlon follow1ng
the, 1969 North Sea Cont1nental Snelf Cases, 299 the 1977-

Anglo French ArbltratlonBOO and the developments Wthh were

- at  that tlme taking pLace at  the Thlrd United Natlons

. . . . | ]
Conference on the Law 0f the Sea,301 .This dispute arose

after Libya in 1968 ‘granted a .mining concession in' the

Mediterranean Sea  which abutted onto an area similarly

‘claimed by Tunisiaigoz Negotiations were commenced between

‘the parties and were carried on till 1977303 when a Special

s
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Agreement304 - was éoncluded in which the dispute = was
submitted to fhe Intgrhational Court’ of Justice |

(b) The Facts . » N B
v The land bbundary befweén Tﬁnis{a‘ an&’ Liby#305'

'meéts.tﬁe sea at Ras Ajdir on tné Mediterranean goastline.L
To’tne northéwest of this bbrder, tne.Tunisian‘boaStlindf

CuUrves intdfan afeé knﬁwn as the Gulf of Gabes,'frbm'wheré'

it turns to the.north—east and bulges back out into the séa;‘

of which Ras Kéboudia is the most easterly point.  The
island of'Jefb& is situated'off tnelTunisiaﬁ coast not,‘ far.
tb tné north—west.of the land frontier, thié'the Kerkennah

Island groﬁp lies in the 'ngrtn—east"part 8t the Gult 'of

Gabgs, opposité thé town bf Sfax.. The Libyan coastline ié‘

fe}atively smooth .wipn'tho oﬁtsﬁanding ‘teatures in its

306

south—-west progression to tﬂe city of'Tripoli
Tunisia began granting offshofe oil concessions in
1964, ‘and Libya followed inn' 1968307, at which time this
dispute arose. During the folléwing years bétn parties were .
caréful jnot to inf?inge upon tne‘ othér's_ immediately;
‘adjacent seﬁbed when granting miﬁing cbﬁcessions,"aﬁd as a
consequence most of ﬁhé licenses granteq‘Only'covéfed_a:eas
of ‘the  seabed immediately opposite each State's

coastline:308
The- 1977 Special Agreéhenf between the parties
provided the Court with two questidés to resolve. The fi?stﬁ
. was: "What are the principleS'and rules of intéragtigﬂal-

‘law _ which may  be. applied “for - the delimitafion

P
-
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of the’ area of the Continental shelt appertaining to the
Repnblic of Tunisia and the -area of the continental -shelt
: appertqining to the iSociglist - Pegple's | Libyen., Arab

Jamaniriya andd in ren ering‘its decision, to take account

ot equitable pr1nc1ples and the relevant c1rcumstances which__

characteri?e the area, as well as the recent trends admitted

. . v o .‘
at’ the Third Conterence on the Law of the Sea."309 A,
- N ' . - . ~ ' y -. Y I
dispute existed between tne parties regarding the‘ second
question and how accurately tne Court ‘should delimit tne

n

'oundary, w1tn Tunisia requesting a delimitation which would

»snow prec1sely the practical way oi applying tne Court S
judgment310 while Libya sought only a. clariiication ot tne
practical methods of applying the delimitation principlee
in - tnis spec1t1c case. 311' The ‘Court iound no substantial
v-distinctionA between the ditfering requests, notingv that
irrespective ot the Lib&an-request its'deeiéion nad to be

precise.312 ' '//’“"”‘\*-
o ‘ 7 :

- (¢) . Memorials presented by the Partiks
. . : . : -

'In the Memorials presénted by the parties, Tunisia

‘requested that - each party be granted the , natural :

prolongation ~of . its continental , shelf313, ltnat ‘the
oelimitation should. not. encroach :ubon, Tunisials }naggonic
rights314;hénd tnat conSideration be given to-tne\nnysical
: gndA; geologioal T etructurei _St tne."seebedBlS'_’gjd» the

irregularities of the Tunisian cogst.316 . The  Libyan
Memorial empnaSized the’ concept of thefnatural prolongation

. of ‘thé land territory 1nto the sea317 ' that the delimitation

I3
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bé»gn acCordance.witﬁ'equitable principles318 and that the
principle of equidistance was not an obligatory method ot
idelimifation.3li | -

(d) Judgment of the Court

(i) The Factors to Consider

In the.Court’s judgment, consideration was tiTst
glven to. the submission that it.?refer" to 'trehds' ~in
maritime ‘dellmllttlon which had become acceptable :atn thé
Thlrd Unlted -Nations Conrerence on the Law of the - Sea.320
Whlle the Court- noted that the term 'trends' was vague, it
accepted tnat‘it could not 1gnore any emerging 'trends’ from

the Conference if  these embodied S or crystallized any
. pre-existing or emergént_rules of customary law.321  With
respect to' the concept oanatural prolongation; the court
| considered thé; submission'.bf both partiés regarding the
géological ‘makéup of’ the adjacent éeabedu> and the
‘reiafionsnip of the land mass with the continental shelf.322
Reterring fo the emphasis gi§en to the“néturai.prdiongation
criterion by the Cdurt in the North Sea Continental Shelf
Cases323 tne Court reattirmed tnat a delimitation had to be
. based ° on equltable principles,  noting “that, tpe:
"...identification‘ of naturai proiongatioﬁ mayl‘ where the
_geographical circumstances | are“'appropriate, ’ have L an.
impbftantb role to play in defining - an eqnitdbie
delimitationﬂ. in view of | its signifigfnce as the
‘justific&tion of continental shelf rights in s@me cases; but

the two considerations - the %stisfying of equitable

~,
~\,
2 ~ .
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\ﬁrinciples and the 3‘identification ot the.~ natural <
" \\\‘ B . . ‘
Erolonghtion - +are npnot to be placed on a plane . of

equality."324

After further consideration of submissions based

j ~

on geomorphology and bathometry325 the Court concluded that
none ot tbe~argdments or evidaence presented betore it were
suftficient ‘to prove: "...such a marked disruptioun or
hdiscontinuance ot the seabedﬁf as to constitute an
ingisputable indication of tbé' limits of two séparaté.
continental shelves, =~ or two separate natural
prolongations."326 Consequently the Court concluded thgt
since both Libya and Tunisia derived title to the adjacgnt
continental shelf by virtue . of a natufal,proloﬁgation ot
their individual vland ‘masses  into a cammon’ seabed, the
natural prolongation ?est was of no assféﬁéﬁéé‘in this case

+ and other criteria would have to be adéﬁgéd tor the
delimitation process.327 ”

ﬁ Acknow&edging the importance the ~parties had
placed on the need tor a delimitation to be based .on
.equitable principle and the emphasis._. giVeﬁ”"tb 'thiszﬂ-w
principle in the North S3Sea Continental Shelt Ca-wcen, the
Court we;t on to c:rvas: which delimitation pfinc;pLes it

should consider in thi. case, noting. that: "The principles

to be indicated by the Court have to be selected accofding 

to their appropriateness for reaching an equitable result.
e N4 -

From this‘conside?ation it tollows that the term 'eqxitable

principles' cannot be interpreted 1in the abstract: - it

e
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refers back to the principles and rules which may be

appropriate in order . to achieve an equitable result."328

Noting that it was  virtually impos;ibie;”to aghieve' an
equitable delimitation . without ‘taking into accoﬁnt the
circumstances of each particular qase329;' the  Court
considered the’coéstlines of each\of the parties.330 - After
having decided that the relevant'poftions oIJEhé coastline
were from Ras Kaboudia on the Tunisian coast to Ras TaJoura
on the Libyan coast331 reierence was made to the nortnward_
trend of the Tunlslan'coastllne 332 gnd the islands which
lay off that coast333 the land frontier;334 and the various
lines of delimitatign' proposed‘ by ‘the parties335, as all
beingvsignificant factors:in this caée. The'Couft alsd gave
emphasis to a pérpendigular .line running from .tne ‘land
frontier which the previous colonial. powers in the rggion
nad adheféd to336, and to é 'de tacto' boundary line which
- had resﬁlted bfrom the._mannér 13  whiéh the ‘pArties pad
initially granted oil concession contrécts in‘tne‘area.337‘
Submissions made b& Tunisig based on the concept
of historic title to. the adjacent seabed338 and on the
economic 1néqua11ty Whlch ex1stednbetween the part163339
were held to-be of llttle relevance in this case 340  witn
reSpect to the status of the equldlstance pr1n01ple 'ﬁﬁe
Court noted: "Treaty practlce, as well as,tne hlstory of
Article 83 .of the draft'con?edtlon on.tne_Law of the Sea,

leads to, the conclusion tnatjequidistance.may be applied it

-

it leads to an equitable solution, if not, other methods
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should” be employed."34l The Court did not accept that as a

/first step it had to examine the ettects of a delimitation

based on the equidistance principle, commenting that:
. . ) r )

", ..equidistance ‘is not, in the view ot the Court, either a

mandatory legal principle, - or a me thod having  some
] , » | | . :
brivileged status in relation to other methods."342
(ii1) The Boundary -Delimited by the Court

\

Atter having concluded that due to the particular

coastal features in this case,- it would be appropriate to

~

. delimit the boundary in - two stages343 the Court first

ZiCbnsidefed " that portion- ot the boundary whicp . was

immediately adjacent to the land trontier. The Court noted-

_thaﬁ it was entitled to consider as relevant factors, those
indications "which “existed as to how the parties had
considered the bdundary should be drawn344, the de facto

boundary which existed as a-consequénce of o0il concessions

~"granted by the pdrties345 and the 26° line previously

adhered to by France and Italy.for the delimitatioh of their

fishery zones.346 Consequently theKCoupt decided to extend

[y

the 26° line into thé sea at dan anglé corresponding to the:

Tunisian and Libyan oil concessions,347 after having noted

that a boundary running at & perpendicular from the genéral

direction of -the coast was -a relevant delimitation

e

~

criterion.348 "

-

The Court held that the sécond sector of the

v

boundary:nad to give eftect to the Gulf of Gabes and the

Kerkennah Tslands, and decided‘thaﬁ,the boundary»snuuld run’

A
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at a parallel to a 'nalf—effect} line which was the piséptor
of a line drawn from the musf westerly point in the Gult to
Ras Kaboudia and a line drdwn”from the same point to the
outer edge of the Kerkennah Islands.349

Finally the Court applied the proportionallty test

\

to the delimited area, noting that the essential aspect ot
. ' \
this criterion was to: . ",..compare like ‘with 1like, the.

"exact -method of drawing the outer boundaries 1s not

— .

\Vciitical, provided the same approach is adop;ed‘quédcn'bf

the two coasts."350 It was found that the ratio which would

o

fesult from the delimitation of the ‘seaped was 40:60 ip
Tunisi&ﬂs ~ favour, and wheh compared to the relatlve
coastlines of the parties, which was set at 31: 69351 thls
was suffiCiént to meet thg.test ot prdportionality.riThe
Court concluded its judgmeht by nofing' that: "...cach
bontinenfal Shélf case 1in dispute should be chSidered and
-judgéd on its pwn merits,.hgvihg_regard to its particular
circumstanceé; thereforé,ino.attempt sﬁOuld be_mhde here,fo
overconceptuallze -the papplication of the 'principles ‘apd .
rules relatlng to..the contlnﬁntal sheli n352

Ce)n Opinlons oi ‘Other Judges

Considering that = three of fthe .ten majority,.
judges353 wrote separate opinions and - that four = judges

,dissented354 it is of interest to consider some of the

;-
N

p01nts made in these separate’ Judgments._ 033 major coricern
tq the dissenting Judges was the attltude oi tne magor1ty7

'towards the equidistance principle. After acceptlng thaﬁ
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equidistance should not hold the status of the only rule of
delimitation, Judge Gross noted: "It the Court stated in
1969‘that the concurrent use of various methods éould, in
certain situations, enable the desired €quitable solution to
be achieved, there was, precisely; a;lythe”more necessity to
try sevefai methods, certainly including equidistance in thé
sector clouse. to the coast and farthér out, to compare their
effécts, ~to 'invégtigate wnether. disproportionate effects

' resulped.from thisi that or the other relevant geographlcal

|
feature, to weight the equltles and only to q601de in full

'possession of the facts. This was not done, Lnd this laqk
of a systematig searc; for the. equitable has' produced a
result the equity of which remains to’be‘proved.”355 Two of
the dissenting'judges conclugéd tnaf the decision,seemeq to
be one based .on the principle of 'ex ae&uo et bono' ratner
than on the tfue?equitieé of the case,.356 i

The secénd major" point which concerned /some Qi
these judges was the decision by the Court to apply the
‘nalf—effect'_test-to the Kerkénnah ISlands. In a separate
opinion, - Judge Schwebel of' ﬁhe majority argued tnat the
Court bad failed,t§ show why giving full effect to these
islands would have resulted ,in them hav1ng an 'excessive
welght" in the dellmltatlon process, . notlng that: ‘ "Tne
Kerkennahs are substantial islands, close to the Tunisian
‘\_' mainland, divided from it by shallow waters in wnose-banks
fisneries are fixgd; the .éonsiderable: population hﬁs"an

n357

\

,~—~anc1ent and substantlal fishing and marltlme tradltlon

| \

o
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(f) Analysis ot the Decision

v

vhf a recent analysis ot the case, Feldman noted
that the principles of delimitationkwhi h were evident in
the judgment were (1) the general ruﬁe that delimitation is
to be effected 1in accordance with %quitable principles,
taking into account all relevant circuks ances, (2)vthat an
equltable dellmltatlon will respect tge principle ot .the
‘"natural prolongatlon and the general geog aphic relationship
of the coasts of the parties, and it wil not encroach upon
each parties' adJacent sheli or waters, (3) the equltable
character . of "the delimitation will be - tested by
proportlonallty, (4) and that the Court will glve welght to
‘the. prlor COnduct of the parties in the disputed area. 358
While Feldman also cr1t1c1zed tne Court tor their comments
on- the natural prolongaélon ' pr1nc1ple 359 .another
commentator noted that: ”Conéidering sfate practice, the
limitations of the I.C.J. or any other tribunal 1in
considering Canlex'sciéntitic enidence, the trénd toward.a
distance critéria fgr contlnental Shelf extension Aand
sovereignty, and the unlikelihood that any situation w1ll
arise invo.ving an 'indisputable' natural prolongatlon, it
appgars that natural prolongafion, while remaining - the

tfundamental bascis for claiming title to the shelf, will Dbe

of little relzv 45 a criterion for delimitation."360
The Co as also been criticized for the weight
it gave to the o _ous practi~= ot the parties when 1t

delimited the. fire -or f -the roundary, it being argued
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that such could lead to a reluctance among the disputing
parties to seek an interim settlement ot the dispute pending
tinal adjudiciation.361 On the Court's use of the

haltf-etfect test it has been noted that: "The Court did not

sufficiently distinguish whether the ‘relevant tfactors in- B

determining the.weignt given to the islan@s were ;he land
efea, cné‘ demography, the distance trom ‘the shore, the -
economic significance, the disproportienate eftect the
1slands have on the dlrectlon of the boundary ur- only their
p051t10n and low tide areae "362

Thls case is ot tremendous elgnlflcance ‘not‘only
Cbecause “it"is' the first Judgment on marltlme, boundary
delimitation ‘given by the International Court since its
decision in the Nofth Sea.ContinentaL Shelt Cases, 363 but
elso because of its- clarltlcatlon ot some of the pr1nc1plee
dlscuseed in that case, the use oi'the fhali eiiect' test

. tor offspore 1slands, and tne asgnowledgement oi the impact -

ot the #nirdvUnited:Nations Conterence on the Law . of the

Sea.

8. MARITIME BOUNDARY DISPUTES BETWEEN CANADA AND THE UNITED
STATES : ) :

(a) Introduction

With the 'recognitioh‘ of the Exclusive ”Eédnomic
Zone end extehded coﬂtinental shelf by both custOmery 1awe
and the 1982 Law of the Sea coﬁx}ention,36,4 c};na,d.a and -t'h‘.ev'
United States are Afeced with’ tné. dellmltatlon“bf efneif.

extended offshore boundariés‘iin‘ tneF'Gulf ot Malne on the

—

. -

N
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east coast, the,Straits ot Juan de Fuca and'Dixun.Entranée

on the west coast, and the boundary between Alaska and
y

Canada in the Beaufort Sea.365 Currently the Gult ot Maine

dispute 1s being argued betfore a Special Chambéer ot the
International Court of Justice366 and until a<decisi6n,is
handed down, éll other delimitation negotiations have been

. suspended. The decision by the Court367 may, therefure; set -

/s

the standard for any future boundary agreements between:

these two countries and consequently: the history of the

[

. . . \
dispute and the arguments put forward by both sides will be\
: ' ‘.

canvassed, with also a brief look at the other disputes

N

_ between Canada and the United States. Consideration will
also be given to the individual agreements each country has
/ ' : . ‘ A .
come to with their other maritime neighbours. = -

(b). The Gulf of Maine Dispute

(i) The Characteristics ot tﬁe'Dispute

As noted, 368 the United States and Canada had |
preQiously deliﬁ;Zed the’ boundary through the islands in
Pgésamaquoddy‘ Bay and part way into 'the Bay of Fundy_ ;n
1925, bdt nad taken-po StepPS tdhgxtend the boundary Qut
through the Gulf»of Maine into the Atlantic;chan until this-
current dispute arose; The .significant tactors of 'this
particular dispute Are"tﬁe geographiéal féatﬁres of the
coastline and séabed, 'and. the ‘economic importance ot fﬁe
Georges Bahk‘.fishing' %rounds And its potential for rich

mineral deposits. . While the .two countries are adjacent
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States in.PaSSQmaquoddy Bay they become opﬁosite States as
the waters of the Bay of Fundy betwe;n Nova Scotia and Maine
mérge into the Gulf of Maine, at which;point Cape SaBle
Island ‘in Nova ‘Scotia is opposite Néntuékett Island ‘in
Magsgchusetts;

Tﬁe‘Georges Bank is a wide shallow extenéion gf
the continental landfm;ss thch extends. to the far‘eaétern
edge of the éonfinental‘shelf.énd liés offshore the American
éoastline and to the south Qr Nova Scofia. It is indented
‘Sy a depression known as'the';Nortneast Chann;l' which runs
as far west as the outer limits of the Gult Q£ Mgidé.369. At
"the time the dispute arose iﬁ the 1960's tné‘areauhad been
sﬁbject to'éxfgnsive tishing by the United'Stgtes370 and had
alsé been the subject of several oil expioratioq permifs

issued by Canada.375

(ii) Thé.Dispﬁté over the Géofges:BankhFisnenies'

The dispute publicly tlared up 'in 1970 atter
Canada ratitied the 1958 Convention Qn  tne‘ Confinéntal
Shelf,372 at- which time if'lodged a declarafion witﬁ feséeqt
to Artiéle 1, wﬁicn stated: "In the‘Qiew ot the Canadian.
'Governmént the_présence of an gccidenﬁal featu;é such'gs a
depressidn or a channel in a submérged'aréa should  not be
regarded as constituting an interruption :in the naturai
prqlongation'of-tne'land territory of the coastal state into
and under ‘tne se .. 373 It has been noted374 that the
chtent'of tnis:declaration and the mannér in Qnicn'it was

lodged, which was later subject to an objection. by the

.
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United States,379 showed the - ankiety ot the Canadian
Government to accept the dellmltatlon prlnch les lald down
“in Articl; 6 before the boundary in the‘Culf of Malne became.
a matter of public diépute between the twoLCUuntries. This
was eiactly what occufréq on February 12, Whéno the  U.S.
Department . of Stéte served ‘public 'notice_ that: "...the
U.S8. Government has refrained from authorizihg  geologic
eXploratioh or mineral exploitation in ‘phe areas of the‘
. Georgés Bank,continentgl-Shelf.' Peqdiﬁg égreément_ on the
delimitationlof the continéntéllshelf:in the Gult'of Maine>
the-U.S. Government does not acqulesce in' or recognlze the
va11d1£y ot permlts or otner a&tnor1zatlonsolssued by the
Government of Canada to .exploreﬁ'or explolt ~thé .natural
resources of any part of the Georges Bagk.contlnental sheli
“and reservesiits right and those ot its nationals fhothat

area."376

, (iii) The early ‘Negotiations

During the next tew ‘years degotiafioﬁs fook plaoé
between the parties on fnpee occa$ions,377‘buf.it was not
until Cdnada'decided in.1é7é to exfend its fisning' zooe to.
-200 mlles378 that botn sides serlously began to once agaln
dlsagree OVET ! the delimitation ot tﬁ- boundary ReSpondlng
to the proposed'Canadlan boundary through the Guli of Malne
rwhlcn was bgsed on the equldlgtance principle and allocated-
the ﬁorth-east portion of the Georges Bank to Caﬁada379} the
United.States published.cofordioateé delimiting its propoSed

boundary in the Gulf in which Canada was allocated no part
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‘ot the Georges Bank- and was acknowledged~ as only having
access to the seabed north of the Northeast Chéﬁnel.BSQ A
small area.in'fne.middle of the Gulf was unclaimed due to
the cross—over of the pfoposed ‘poundary linés, but the.
United States'declared that it would exercise jurisdiction
over this ‘area until such  time as the . dispu;e was
'.resolved.381r |

A few days prior to tnGSe new:U;S. Fishing Zones
becoming effectiwe in March 1977, the parties ghnoUnced ‘the
'signing ot a Reciprocal Fisheries Agfeemént so as to allow
for the -contiﬂuation ?of fishing by  the fishermen of both *
‘countries until such “time‘ as the. dispuféh was , finally
resolved.382 A note published by the Canadian‘Departmeht‘of
~External Affairs, notbioﬁg.after thiS‘Agreemegt, became one
of the first occasions in ‘which the respect@vé legal
'argﬁménts -of' both parties was madé public. vThe 'United:
lsfates.argued that the 'special circumstances' prgviSiop»of
Article 6. of tﬁe Sonvention on fhe Confinenta1 Snelf applied.
in the Gulf,‘df Maine 'due to the éoncavityi of the U.S;
Coastline, and the naturalfprolongation of the Georges'Bahk_
from tné'ﬁnited Statés.333_ The Céﬁadiah‘Government claimed
thqt a éése of“fspecial'cifcumstanéesi existed gnd afgﬁed
that the most suitable 1;né was”ong based on equidiétahce.
It aléo rejééted the U.S. argumenf'oflﬁatpfal proiongaiion;
noting that: "...it does  not bélie;\ze that 'tne. geology, "
.géomgrpnology, and ecology &f the area snow tnat Gegrges“

Bank is the ‘natural prélongation' of the U.S.A."384

~
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~Though bothAparties appointed.Speciai Negotiatdrs

to discuss the fishery diSpute and  the boUﬁdqry issue 1in

1977,385 the interim Fisheries Agreement was suspended by
'ACahada on 2 June 1978,386 and it seemed tnét liﬁtle Progress
_was.lbeing m;de éowards the resolution df; the diSpupe.
Folkewing the decision 'in the Apglo—French.Arbitratiop,?87
Canada adheunéed‘ that it was 'edjusting' itef'claini,in line'

with that decision and was now ‘claiming that - certain

projections on the United ‘tates cOaSt‘cbnstituted 'special
c1rcumstances' .which Justlfled the draw1ng ot a llne w1th

reference to tnese coastal p01nts.388 It was noted that:

¢

"The revisedellne_— the equltableheqlldlstance llne is

~

some fourteen miles southwest of the strlct equldlstancew
llne on the- 1n31de edge oi the Georges Bank and twenty Seven
.miles soutnwest ef‘_tﬂe‘.strlct_ llne at the 200 mile
Climit. "389 E_fne Unlt? | tates rejected. tnis"cleim .and
eatflréed 1ts 9051t10n\that tne wnole of the Geurges Bank

\

'fconstltuted a"natural_ prolqngatlon ‘of the United States

-

\
'malnland 390 1.

_(iv) The 1979 Treatles

~DeSpite this fﬁrther _sfrainihg ot _elatione the
Vparfiesfcuntinued-their negbtiationS'and on‘29 March 1979
'.were able fo*agfee upon'fﬁb treaties: an Agreement on Eastw
'ACoasi Fisnefy Resourees 391 and-'a Preaty* to Submit to
~Binding Settlement the Dellmltatlon oi the Boundary inﬁfne‘
Gglf"oi~ Ma;ne Area.392  The Flsherles Agreement was tnei

subject“of.a great deal of'dispute in thé. United States and

~
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in March 1981 the newly ielécted Reagan Administration

withdrew the Treaty tfrom the Senate.393  The Boundary

Settlemehf »Tfeaty though was supported by both President

Reagan and the Senate, and after Aits»_ratificatibn 'by the

United States on 3 June 1981, and Canada's ratitication

later that vyear, the Treaty entered 1into fofce' on 20

Novembér 1981.394

(v) The Provisions of the Boundary Settlement Treaty

The treaty is unique in that it provides the tirst
questiod-wnicn has been subhittéﬁ to .a '‘Special Chamber of
'tne'Internafionai Cbﬁ}t df Jusﬁice,395 and“ it is also the
first time in the long .history of ﬁnited Stat635Canada
boundary diSputes' that a matter nés gone before the

a

- International Court. 'In fné Spgz}al Agreement which submits

:e dispute, the Chamber.is asked tqqdecidé: "What is the

course ot the éingle maritime boundary’ that "divides the

continental'Snelfﬁénd fisheries zones of the United States

ot America and Canada from a p;;nt in latitude 44° 1l1' 12"N,

lOngitude 67° 16'- 46"W to a point to be determined by the
: . . . - : |

Chamber ° within .an' area bounded’ by. the. straight 'lines

connecting the following sets of geographie_ coordinates:

" latitude 470LA°N,0 longitude 67°W; latitude 40°N, 'lonéitude:

65°W; latitude 42°N, longitude 65°W?"396 . The Chamber is

also requested to: "...describe theicourse,of the boundary

-

in  terms  of ‘ geodetic lines 'COnnecting ‘geographic
coordinates."397 The first written pleadings were submitted

to the . Court  on 27 September 1982, with the
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counter-memorials submitted on 28 June 1983.398 Oral
argument commenced betore the Special Disputes Chamber of

\

the Courf on 2 April 1984.

One Canadian commentator has argued that while thc
parties have -reqnested‘ the Court to delimit a single
maritime boundary; the court may determine that different
principles apply to the delimitation ot the continental
shelt and fisheries zones, which would necessitate the
drawing of two sepérate boundary lines.399_ Yet in a'recént
article dealing with Exclusive Economic Zone boundarics, the
authors submitted ‘that thc delimitation principies tor the
two Zones are the same.400  They commented that since‘thc
essence of the law is the duty to negotiate in good faith S0
as to ontain ‘an équitable solution: "The equitable
principles of equidistance andfproportionality,_therefore,
are équally relevant to ‘tne two ZONES. . Ewven tne
considefation of relevant circumstances 1is esséntially thc
'samc. 'Tge most relevant circumstances tor both 2zones are
clearly geographlcal and include such features as- coastllne
conilguratlon and ‘the location ot islands."401 While notlng
thgt it nas been argued that 'historic rights' and econumic
d=pendency are felevant tfactors in the delimitation of an
exclusivc economic zone, economic dependency is dismissed as
an irrelevant consideration, but they do acknowledge that
:historic rignts' can be a relevant factor in minimiziné tnei
economic dislocation of natiomals who have habitually fished

in the delimited zone.202
| : P
~
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(vi) The Issues before the. Court and their analysis

With respect ts'the delimitatiod‘of the maritime
boundary, the 'Court will firstb have to deal with ‘tnat
stretch of water which lies ”tq the ;outh of " the ﬁresent
terminating poiﬂt in~'PassamaQQoddy WBQQ.. Immediately the
Court will be faced with the disputed ngereignty ot Machias
Seal Island whiéh'lies just off the coast of Maine ahd south
of the present. boundary., - Dépending oh who .the Court
"determinés. is venfitled -to ownerShip. of fhe island the -
. boundary wili deviaﬁe-fo eitner sidé.and will award to one
party appf@ximateiy 450 squdre miles;403f Once$€ﬁis issu- is
determined the‘éourt must'tben»Aepide wnether'££ will adopt
an équidistance'liné or'instééd tollow ﬁhe‘U.S.,suggestion
that - 'special. éircumstanéeé' exist whiqn. féquire the
boundary to be.:draWﬂ .out‘ idfo 'fne Atlantic through thé"
Northéast C_h\anriel.~ : |

The speéial circumstances &rgumeﬁ£ ig alleged'by'
the parties. to be relevant dﬁe ﬁq the éonca;;ty.of the U.S.
coastline, the natural prpldngation.of the U;S. éontinentéll-'
'shelf to the Nortﬂ;ast -Cnanhel;. and the extension of the -
U.S. coastline further to the east_ through Capefbcgd ana
Nantuckett Island.404; ﬁTné~key légal iésue appearslt ce
-wnetner the‘Canadién a?élﬁeht.fof,a narr§w intefpfététiQn of!
"special circumstancés’ or the Unitéd étates‘aSSertionvtnat
'speéial.éircumstanées' be eievéted tq?a parfneréhig with-
équidistance should be dddpted.?405‘ The CanadianwaliegatiOn

that Cape Cod and Nantuckett Island constitute ' special
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circumstances similar to those fuund by the Court of

Arbltratlon _t? 'bé' caused by the Sc1lly Islaﬁds in the
Anglo- French Arb1trat10n40b has been rejected by the United
States, and whlle tnelr eastward exten51on into the Atlantic
does cause & slight distortlon<oi “the equldlstance line it
would seem 1mprobable that the Court would glve much weight
1to the argument due to . Cape Cud belng/unllkt the archlpelago
.Whlch made up the Sc1llles and 1t also being a major centre
of population And commerce.

In ,ag analysis’ ot tﬁe:_érgument_‘based on the
natural Prolongation_lof tng"Cthihgntal shelt, which 1is
rélied upon by the United States,:méﬁy commeﬁtators do not
agree that the> Noftheast"Channeli représents' sﬁch a
structural discontinuity in the céntihentai‘snelr so as to
constitute—.é natural _and”vlegal_ terminus of the‘ American
continentai éﬁeif in the a;ea.407. Rhee  hés' noted that:
'”Tﬂé eitensf¢e natural p;bldngation up to the depression of
the Northeast Channel may a551st and strengthen the United
v _States p051t10n, but it seems doubtful that the Cnannel
L shoqid, bei.the;_bouﬁdary} not only .becahse  there _aré. no

; ﬁrecedents 'fo Sﬁpport giving it full effect, "but aléo
’because maklng it the boundary would be untair to Cénada,
-~Qh1cn would lose all present and future intefesté in the’
: Georges"jgank;"408 It has aléo been suggested that thg
':-Nérthéast Channéi would constitute a suitable boundary due
torthe”féct_fndf it is a naturél border betweeﬁ the fisn

stocks of the Georges Bank and Browns Bank off the coast of
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Nova.Séotia.409 It remains to be seen how much impbrtadce-
the Court‘ places on fhis faétork in" the firsﬁ "case of
delimitation of a continental shelf and a fishing zone .
-Aﬁother factor reliéd upon by‘the United Statesris’
the~vproportionality test, Ain ‘which . it argues that én
equidistaqce,line is.unacceptable dué to the 3:1 ratio of
coéstlihe in favduf of the United States, which on the basis |
of the Norfh Sea Continéntai Shelf Cases requires the Court
to delimit the continental shelf in a similar proporfion to
the adjacent coaétliné.,VA Canadian author has argued, after
considering‘ ﬁbé{nsubmissions put for@ard in the North Sea
Continental Shelf Cases, that the (Interng;iénél Court :
",..was not édopting a broad prihcipie that the share of
continental shelf to be accorded go a sState must - be in.,<
proportiop to itsi'00d§§liné; but the narrower principle
tha?,ﬁin a situatién Qf othefwisé equali@y.in respect. of the

length' of the -~coastlines, the effect that cdncavity,

convexity, or irregularity of coastal féétures has upon th

size of the- continental shelf- that accrues‘ fo‘ the state
concerned must bévconsiderea."410 He concluded that thé"
 doctfine has no place -in the delimitatién of the Gﬁlf of

Méine due to the'vastAlengths o} the cpastlines belonging to -
the parties making if impossible to determine finite coastal

'sectors so as to apply the test.41ll

After Rhee's review of the facts and rejection of

o

both the proposed Canadian and United States boundary lines

due to their inequities, he proposes a.boundary based on the

i



© 212
applicable law and the facts.412 ~ He argues that the
extension of the bougdary trom its present terminating poiﬁt
spould be continued oﬁ the basis of an equidistance line
‘ unfil such time as it: bQCQmes inéquitable,413 proposing

/ .
various lines which would continue that first sector of the

boundary into the Atlantic Ocean. One suggested line
’connected with the mid-point of a closing line drawn between
_Cape Cod and Cape Sable, but he rejected this due to it not
‘tulfllllng the proportionality criteria.4l4: He»eventually
 Suggests four p0551ble llnes drawn at a perpeﬁdlcular to the
Cape Cod/Cape Sable c1051ng line,415 all of which would run
i;om the ;quldlstance llne. Only two of these llneS;yuuld
"giQé Cénada reasonable access to the Northeast portion ot
Georges Bahk.f He noted tha£ these suggeéted boundary lines

N
{ .
would: »";.:employ the equidistance line ‘on the northern
.

corner ot the dulf where it is appropriate, and embody the
'doctriﬁe of p?obortionaiity in the céntral and outer areas,
takin% account oI the'circumstances of the inequal lengths
.of'the coastline and the concavity/convexity -prevailing in
those particular area;..."416 The Rhee proposal was:latef
c?iticized by -two advisers from _tné U.S. Departmeﬁt of
State, >wno noted that the boundary lines: "..,diéﬁ not
satisfy the criterion of coastal pfopdrtionality and“canﬂot
be qutified as eftecting an equitable allocation of

resources."417



s
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The materialion'pége 213 has_beeh rémovedeue
to  the ° unavailability  of i copyright
perﬁiééidﬁ; "Tné-méfeéial"is a map showing“
the Gult of-Maine'; Céorges.Baﬁk regidn_and
the 'boundgry lines 'proposéa by gthe United

States and Canada. - 'Tne‘ source'_df  this 
material was: Rhee, Equitable Solutiéns tos
the Maritime Boundary Dispute Between The

.United Stétes and Canada in_ the Gulf of -

Maine, 75(1981) A.J.I.L., 590 at 622.

¥
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(vii) The poésible eftect of the Judgment:

.Tbe‘Gulf.of Maine dispute in&dl?es: "...50veréign
righfs andAjn;isdidtion OVET Zé 700 sduare miles on Geufges
.Bank irum ‘which Canada ag\bresent harve ts 366 mllllun ot
flsn annually in iandgd value and which hah gooud nydrocarbon
potent1al..."418 It 15‘\\bereiore, clear that for Canada.
the Judgment in tne ‘Gult otf Maine cade bolds great. ecwnumlc
‘Slgnlrldance. It Qlll also ‘be ot great interest tu see
whegbér thé Internatlonal Court applles 51nilar prindiple$

to thouse 1t used 1n the 1982 TUDISIa Lybia Case or whether

it relles on new concepts oi maritime boundary dellmltatlun.

(c) The Dixon Entrance Dispute

‘The maritime bpundary'between the United Stated
and.Canada_injthe Dixon Entrance nas:alao been the scene of
great dlspute in prev1ous years thongb'preéently the 1ssue
has taken a backseat to the Guli ot Maine delimitation. The
dAlaska Boundary waé the. subgect of a dedlslon by an -
;dArbltratlon Trlbunal in 1903419 ip which "the driginal.1825
'Trgaty.between Russ;a and G?éat énitain was interpretEd,42O
.Wnile the' line. drawn by the Arbitratons vin the 'Alaska
Pannandlé"wasitne'subject,bf SOme discussion,421ltne award
. was accepted ”as' definitjve. "Within  a erw years of the
aWard however-v questlons. ardse -concerning 'the: maritime
boundary between Canada and the. Unlted States 1n ‘the stretch
of water known as” the Dixon,Entrance, dividing the Alexander
arpbipelago -0f 'Alasna and'fthe‘ Qnéen Cnarlptte Islands of_,

British~Cblumbia, The 1I'ssue was whetner‘tne,line'drawn by
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the Tribun&l from Cape Murion_on Ddll Island to the entrance
ot Portland Channel was intended as a maritime ocundary, or
~whether it slmply served to d1v1de the land territorles ot
the respective nations.-‘ 'This question ,is still to be
answered . "422

While the issne,loi the significance of the\\n—é
line in the Dixon Entrance was the subject of a suggestion.
in 1973 by the United States that the matter be Iorwarded to
the International Court ot Justice, 423 since that time the
recognition ot the extension of-maritime boundaries by tne;
Third United Nations Conference on the Law of the Sea ando
tne'uncertainty j OVET boundary delimitation pr1nc1ples nasA
seen tne p&rties allow the issue to simmer while tne Gulf ot
Maine dispute:is settled.424

The: eXtension_ ot the. boundary in the Strait of
‘Juan de Fuca has not been an 1ssue ot recent negotiation
‘between the two™ countries; witn the delimitation of the .
'bonndary relatively‘simple compared togtne otner disputed.
areas. The United States nas'suggested'that an equidisténce"
jline lwouid be suitapie for tne seaward extension oi the
‘boundary into the Pdcific, but no aotion has been taken.on

this proposal by Canada.425

(d) The boundary in the Beaufort Sea
The boundary between Canada and the United States
in the Beaufort Sea has the potential for,being tne,next

ma jor border dispute between these two countries after the

>
s

Gult of Maine boundary is settled. ‘The Beaufort Sea became
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, an’ areca ot renewed interest‘ to both parties_ with _tne
‘discovery of oftshore oil in the latel1960's;426 and soon
;after it became an area ot political contrOVerey wnen the
U.S. tanker 'SS Manhatten' navigated Arctic waters.427
IrreSpective of the extension of a maritime boundary into
the eea f;r'the pnrpose of delimiting the continental sneli
or egclusive econOmic ZONE , tne'icanadian, pu&itiunl has
traditiqnally been that sqvereignty extends from the
terminatinn ot the Alaska/Canada lanqvfrgntier at the 141°
Meridian right up to the North Pole. While this claim has
been built up by a series of statemeAts ana acts OVET a
great many years,btwo important events can befnoted in the_
history of knieuclaim. By virtue ot Amerlca s purcnase oii
Alaska from Russia in_ 1867 and Canada' ; succeedlng Great
»Brita1n~as the sovereign state adjacent to Alaska, the 1825
border treaty428 between Russia and Great Britain is of some
importance. "~ The Treatyn described the boundary in . the
Beaufort Sea as tollows.: ";..from this last mentioned-point
the line of demarcation shall follow the summit of the
nountains situated parallel to the éoaet as far as_tne point
of intersection ot the 141lst degree of west longitude; and.
finally - from the saild pnint ot intersection, the said
,meridian line of the 1l41st degree in its prnlongation as tar

as the Frozen»Ocean'shall’form the limit between the Russian

N

and British possessions on the continent of‘America\tu\tne

Northwest."429 v « . “
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Apart ffom the Canadién claim being based on the
above treaty, emphasis_/is' also placed on ‘tﬁe 'eectorF
theory, of which the chief Canadian prqtagonist was Senator
Poirier, who prdclaimed in a speech tq theYCanadian Senate
in 1909 that: "...1in fufure partition of northern- lands, al

the - Arctic

country whoseg poesession today goes up to
regions, will have a right, or should have a riéht, or has a

right to all thbe lands' that are to be found in- the waters
Yy ' ,

)
J .
g

7

between a line extending~from'its castern extremity north
and another - line .extending from the western extremitya

north. All the lands between the two lines up to the North

pole should belong and do belong to the country whose

“‘territofy abuts up there."430 While the sector theory does
have a greaty many deffectors,431 Canada - has used it as a
'ibas{s upon which to build its claim to sovereignty in the
'Agctic'during the Twentieth centurty. ( |

The United States position in regard to the
Beaufort Sea- boundery~ is based on the equidistance
?finciple,432 it being propoged ge the most equit&ble.metnod
of delimitation due ﬁo the absence of special circum nces
in the 'adjacent coastlines. or continental sneif.433'
Opinions differ as to what weight should be given to_the
Canadian argument;434 wﬁile there is also disagreement over
whether. the concavity of the Canadian coastline is

cufficient to constitute a 'special circumstance'.435 This

boundary dispute is also awaiting the outcome of the Gulf of

-
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Maine case }bgfore the parties finalize their respective
.claimS ~and négotiating positions, Vyet the issue is one
worth watchinyg cérefﬁlly, especially ‘if Canada declares
straignt1baseliﬂes around much of the Arctic archipelago,436
which would succeed 1in foq&sing Americah attention once
again oﬁ the seabed dnd surfacé waters of the'Arétic}

]

(e) Canada’é maritime boundary with France ) -

Canada and France began discussioﬁs-with’reSpecp'
to the delimitation c¢f a° maritime boundary beiween, fhE»
Frenéh-islands of St. Pierre and Miquelon aﬁd'NéQtoundland
in the late 1960's after* conflicts afose .gvef seabed
.eiploration pérmits'that both c;untries Qere.granting in the'
adjacent oftshore.437 These two French islands, which lie
‘at their nearest point ' 14 nautical miles south ot
Newtoundland, have an area lessithan'lOO square hiles and a
popdlation of about- 5,000, which -has' ciose ties with
Newtoundland.438 France argued that under Article 6 of the
.C&évention Qn the Contiﬁental éhelf it was entitléd to claim
an equidistance boundgfy, the effect of whicp:. ”;.;wou1d be
i;to eﬁcompaés forVFrgncé a sgabef amdunting to abou£ 19,000
;quare miles énd extending about 85 miles soutﬁ gfi.Stf
.pierre,l.there being 1%0 ‘ﬁiles between it 'énd .NoQa
Scotia,"439 Canada  argued that® such a claim  was
.disproportionaté to the size of thé island when compared to
the surrounding Canadian ‘territory and was of-the.opinioh
fhat 'special circumsfanées' required that a boundary othér

than one based.on-equidisfance be drawn in this case.440 A
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”boundarv agreement was renched - in ' a Releve'\hdes.

Conclu51ons441 ot 26 May 1972 1n ‘which France agreed to a_12

- /'7

/ .
mile continental. snelt tor the islands, tnus creatlng a

“

French enclave in a zone of Canadlan 50vere1gnty.442
~ With the declaration .of Canada's 'intention to

proclaim a 200 mile Fishery Zone in 1977443 both partles
. undertook discussions¥?4 .whian resulted “in- an interim
fisneries agfeement prov1d1ng ior the retentlon ot prev1ous

Frencn flshlng rlghts in the ofisnore waters of St. Plexre
, \

and Mlquelon untll such time as a permanent boundary was

dellmlted 445 France declared an/Excluelve Economlc Zoned

around the islands in 1977.446 ‘Since,that,time negotiations
have continued regérding the delimitation of a tfisheries

resources boundary,447 but as yet it does not seem that the—""
. . . | R
matter has b&en resolved.

<]

() Canada's Maritime boundary .with Denmark

Canada_ and Denmark in ~1973448 agreed “upon the’ "

delimftatidn« df'.fneir continental"snéif boundary through
\ » o -
Davis Strait and_'ﬁaffin,_Bay betweeén Greenland_ and ftne 
Canadian "ferritdry‘-df Baf&in’ and 'Ellesmere Islande. : The

beundanfi is . a median line,449 wnicn. runs for the wnolel

\\

distance of the watérs separating the two' countries. One
. . _ '

interesting'provision is that in the area between'67°N.and

69°N latitude the boundary may be renegotiated if the:
."...1nternatlonal law concerning the .'delimitation_' of'
national Jurlsdlctlon over the continental sheli be altered

in a manner acceptable to botn Part1es..."450 No current.,—
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fnegdtiations on'this_bonndary have been reported.

(g)‘ The maritime boundary between the United States and

Mexico‘

As has been noted berdre,451 the United States and
Mex1co agreed upon certaln maritime boundarles in the. 1848
.Treaty oi Guadelupe Hldalgo and it was not untll 1970 that
tnese boundaries were extended. The buundary in the GulI of

Mex1co was eztended irom the centre ot the mouth ot. tne Rio

Grande to a’ polntloffsnore, tromnwhere it continued on an

——

" equidistance stralgnt nline- tfor 12 miles from  the

baseline.452‘ The Pac1ilc boundary at’ San ‘Diego was also
extended on an equldlstance line whicn gave iull eiiect to

the Mex1can Islos Los Coronados and Ilnlshed at a p01nt 12

o

mlles equldlstant from these islands and P01nt Loma on the

'California coast.453

With the extension ot fishing zones in the 1970°s,

. the parties reached a preliminary interim agreement on their

"flsnery zones in 1976 454\and those interim boundary lines

- WETE essentlally adopte&'as permanent boundarles 1n a 1978

Treaty.455 The treaty provided for the extension Qf Cthe.

fex1st1ng 12 mile boundarles to 200 mlles and alqo a“Shorter
Aboundary in tne Gulf ot Mexico where tne 200 mile ZONES

overlap opposlte tne Yucan Penlnsula and Loulslana 456 "The

v
Y

‘Treaty' gives full etffect to .the U;S. islands oftf the

°

CaLifornia coast and the Mexican islands of Yuéan, and as a

'consequence "A technical exercise, 1nvolv1ng equal area

exchanges along a pre01se equldlstance llne u51ng 1slands a8

!
~
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base points, feéﬁlmed in simplified boundaries that have
ohly three segments in the Pecifie, two segments in the
western Gult of'Mexico,'and.thee segments-in the.easterﬁ
Gult of Mexico."457 |

(h). The maritime boundary between the United States and

Cuba :
N ' ; As . 2 consequence of the declaratlon by Cuba of a
200 nautical, mile zone in February 1977 Cuba and the United
States began negotiatiops tnat year tor the delimitation of
their maritime boundaries.458 The two countries, witn the
Unlted ‘States argulng that an equldlstant line g1v1ng full
effect to  the Florida Keys and \Dry Tortugos was 'aﬂ
appropriate boundary, concluded an interimﬂ”agrequgi
April 1977,459 wnich was eventually formulated into a Treaty
later that year. 460 ' The‘ Treaty, which provided for 27
turning pOlntS between the two countries, 461 was: agreed upon
after .a cpmplipatea_proeess; in which "...after esxabllshlng

2

a common datum, the parties determined an equidistance line,

using = the natural  low-water baselines. A ‘segond”
equidistance» “line was .determineq with comﬁarable
construction lines for both sides as base - points. The

parties adepted a simplified version of a ‘third line that

was .intermediate betwgen the first two. The line
established - by- the - Treaty - although close .to an
equidistance. line giving full effect to 1slands'— is in fact

[&

a boundary Every turning p01nt of ‘which has been establlsned

by negotiation."462 The Unlted States has algo concluded a
/ . i/

. - N ) '. N : . s
% . N . R . - X
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maritime boundary with Venezuela463 and other Carribbean and
pacific Ocean countries,464 but it is not in the scope of
this work or the intention of the author to consider in

detail every maritime boundary -agreement that has been

concluded.

9. OTHER MARITIME BOUﬁDARY AGREEMENTS

To complete this chapter brief attention will be
given to five maritime boundary delimitations, a}l'of which

:have some special feature about them. . o

(a) Continental Shélf Boundaries in the North Sea

While the ‘continental shelf boundary dispute
between West Germany, Denmark and the ‘Netherlagds was
eventu;lly determined by‘the‘international Court,h 46 othér
boundary agreéments were successfully reached between the
countries abutting onto the North.Sea without the need for
judici@l ‘determination. O0f these perhaps the most
interesting was thdt of Norway and the United Kingdom,b466
who agreed on a continental shelf boundary which was based:
"...fér adminiétrative convenience on a line, every point of
f%hich is éguidistant from the nearest points of basélinés
from}hwhich‘zthe 'territbrial sea of eaéh country is
measufed."467 The agreement ﬁ%é&ided for eight turning

) . L]

points‘with_Stfdight lines being’used to cbnnect phem,468
‘and it also made provision for the joint exploitatiq;.of'any
mineral reso$rcqs whi.ch extended vacross._ghe boundary

line.469 While the use of the equidistance principle‘was in

accordance with Article 6 of the 1958 Convention on the
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Continental Shelt, ~the United States Office of  the
Geograpner noted that: "The distinguiShing feature of this
Agreement between Norway and the United Kingdom is that the
deep Norwegian Trencb was ignored in the determinatlon ot
tbe Continental Shelf Boundary. .If‘the coastal 100 tathom
contour had been used in delimiting the Norwegian claim to
the continental shelf, their claim would bave‘been virtually
non—existent'due~to the narrow eoaStal’zone ot depths less
than 100 fatboms.in-deptb. Thus,(tne Trench was ignored as
a limiting tfactor and the continental- sbelf_ boundary was
delimited without regard to the lOO'fat‘nomlcontour.."_‘”O The
Norwegianl Trench was- aleo,_ignored An the delimitation
agreement between Norway and- Denmark tbis boundary‘being

drawn on the basis of equldlstance 471,‘

(b) Maritime Boundary Agreement between Iran -and Saudi
Arabla |

The boundary between Iran and Saudi “Arabia 1n.the

Persian Gulf was 'the- subject ot an - agreement in 1968472 in
wbdcn the barties had two dlfﬁlcult'lssues:to resolve.-:Tbe
first was witn respect to the‘sovereignty of the islands ot
Al- 'Arablyan and Far51 Whlch l1e 1n tbe mlddle oi the Gult
at the hali—way polnt of tbe boundary. " The partles resolved-'
this. potentlally d1v151ve 1eeue by : award1ng soverelgnty over
Al—.Arablyah to Saud1 Arabla and over Far51‘to Iran and
nthen llm1t1ng the . terrltorlal SER of eacb 1sland to twelve

nautical m1les and draw1ng an equldlstant llne where “the

._boundarles overlapped 473 _Wnen the main boundary line ran
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into the territorial seas of these islands it tollowed the
/ . ) . . ) . " .
outer edge of the island's territorial sea till it reached

the\eQuidiéEance line, at which point it cut'betweenAthertWU
islands and'thén‘followed thé terriforial sea edge tiLi-it
once again continued aiong ‘tne main cQétinental shelft
dividing 1ine.474

The'ofhervsighificant féature about this boundary,
was that it attempted to equitably apportion the seabea

resources in the northern sector. This part of the‘boundary

- was complicated by the presence otft the Iranian coastline of .

the island '‘of Kharg which the Iranians insisted should be

“

used as a basepoint 1in any delimitation. In 1965 the

- parties had,pruviSionally dggreed upon a boundary which gave

'halt-eftect’ to the island, one which was equidistant of a

median line giving full eftect to the island and Oné'that

zave no etfect at 211,478 Eveﬁtually a new line was devised
which gave gffeét to the concept of an equitable division ot
thé oil inrthe séabed. in Qnicn the boundary ran for 20

~ . i : " .

milés: ",..in a sl;ghtly zigzag fashion from a point on the\%
1965 lipe’ some: 32 miles avae Al—Fariéiyah northwesterly .
untii it intersected the de‘facto foshore,boundary bepween‘
Saudi;Arabia’and the Sgudi(Afabial— Kuwait Neutral Zone. As
compared_with the 1965 line, wnich_;t croésed and recrossed,
it gavé only a slight net gain in tne seabed area  to Iran, -

but presumably'a'subgt&nfial increase in Iran's estimated

01l reserves,"476
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(c) Delimitation between Italy and Yugoslavia

In 1968 4Italy and Yugoslavia agreed upon the
dellmltatlon of their’: contlnental shelf boundary477 in tne
Adriatic Sea. The boundary is 353 nautlcal miles long and
_is composed of 43 turning. points.478 Provision was also
_made tor tne' joint .exploration "of any natural TIes$oOurces
tound straddling the boundaty line.479 A teature of‘tnis
agreement was tne conce331on made by Yugoslavia with respect
to three Yugoslav islands located near ‘the mlddle ot the'
Adriatic. In the case of tne Pelagruz and Kajola Islande~
their reSpectlve terrltorlal seas Were limited to 12 miles,
while two other Yugoelav 1slande were oiiset by shlitlng the
boundary to tne coaet in iavour of Italy. As a consequence
of this the boundary was ba51cally a medlan line between tne'i
Itallan coastline and the ‘ma jor Yugoslav islands.480 "Thls:
Agreement 1is -an example ot what has. been acnleved tnrough
negotiation when strict appllcatlon. of  the equidistant
principle‘ results in a dispruportionate .division..ot the
sneif between two countries as .a cOnseQuence of- the random

location of small islandsn"481

o ——

1

(d) The Beagle Channel Arbitration

In 1967 Argentlna and Chile agreed to eubmlt -to a
Court of Arbitration a. diSpute whicn existed over their
respective jurisdiction in the Beagle Channel, 482 a streteh
of water at the tip of Soutn‘America which is the frontier

between these two countries. While the dispute eventually
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concerned sovereignty over 'internal waters'483 and  three
islands at the mouth of the Channel484, Argentina also
requested the Arbitral‘Tribqnal to determine in the disputed
area . "the boundary-line bet@eeﬁ the respecti§§ maritime
jﬁrisdibtion ot th? Argentine Repubiié”and Q?RIDQ Republic

. ' S0 ‘ '
ot cnile..."485
The decision, which was based on an 1881 Boundary
Tfeaty4é5 and the , evidence of occupation and "acts of
sovérgignty over the disputed islands, awarded to Chile the
diéputed_islgdds of Picton, Nueva,‘and Lennox .487  "However,
tnié_area waé so small that the Tribunal had no.competence
to consider maritime boundaries othér than the boundary
‘between, fhé térritorial/ waters-. of the t&o States in the
'.Cﬁgdnel."488 - With respect to Argentina's request tor -a
xdelimitgtiOn.of'thé haritimé'boundary, Greigjnas noted: "As

the diSpute‘néd achiévgd its contempory signitficance largely

4

beca@se of the 200 mile claimsxto ank'ebiCodtingntal‘§ea',
'thé éourt was.in fﬁct being asked a preiiminary issue-fo
what was, in(Afgénfina's eyes at best,'the fgai substance of
,that dispute. ‘It was.hgrdly surérising therefgre that &ﬁe

decision - in the case did nothing to resolve the essential

"differences between the parties."489

(e) Thé Continental Sbelr between Iceland and‘Jan’Mayen

In 1980 Nérwéy‘and Iceland concluded an Agreement

‘which dealt with fishing and continental shelf rights
between Icéland and Jan ‘Mayen Island. The Agreement

recognized that Iceland was entitled to a 200 mile Exclusive

- \
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Economlc Zone but leit open the 1ssue oi a contlnental sneli

~

_boundaryj deciding to eubmlt that matter to a- Con0111atlon
Commiselon.490 The Commission had as. its mandate "...the
subm1551on of recammendatlone w1th regard to the dividihg
| - n491

llne ior the . Sheli area between Iceland and Jan ‘Mayen.

Jan Mayen Island is a _volcanlc 1sland which »lles in the

North Sea 290 mlles north-east ot ‘Iceland,"it is ‘under

Norwegian sovereignty and has a . permanent- population ot

between 30 and 40,492 .

In May 1981 ‘the Report of the Conciliation

Commission was released in which two main talctors Were

considered._'Tne first was the Draft Convention on- the Law

of the Sea which had been. relegsed in _August 1980;493'

Article 121 of that dratft provided that islehds- WETE

entitled to their own exclusive -~ economic - zone and

_continental shelf in accordance with the provisions ot the

draft Convehfion,494 An island was defined as being: "..ea
naturally forﬁed area of land surrounded by water, which is
above water at high tide."495 The Commission -concluded that

Jan Mayen was an ‘island for the purposes of Article 121 and

that consequently Norway was iully entltled to c¢laim  an

»economlc zone and continental snelt around it. 496

The other factor considered by the Commlssion was

a Geological Report prepared by a group of experts which

dealt with the seabed area between Jan MayeI and Eastern

Iceland.497 The main purpose of the report was to study the

Jan Mayen Ridge and to determine what effect it had on the
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confinental'snelf'area ¢laimed by- both cgunﬁries.498 Atter
"a thorough consideration_of the evidence, the report | ’f\“\‘
‘concluded that: '"...geologically-Jan‘Mayen'Ridge is a
microcontinent thac predates both Jan Mayen'and Iceland
»which are‘composed ot younger.volcanics; theretoure, the
ridge ie‘not.considered a natural prolongation or eltner Jan
Mayen or Iceland."499 ‘The‘Cohmission‘concluded tnat .
following;this report tne‘lnaturallprolongation' test was
not a suitable delimication criterion to use -in this
case .500
‘ ‘After examlnlng state practlce and Court decisions
concernlng mar1£1me boundary dellm1tatlon 501 in which the
Internatlonal Court S empha51s on the need to consider all
tne relevant c1rcumetances was" noted it was Concluded that:
'e.lan approach should be used which takes .into account both
the fact tnat agreement by Iceland and Norway on Iceland's
200 mile ecdncmgc zone has already given Iceland a
con51derable/area beyond the median l1ne and the tact that
the uncertainties with respect to the resource potential\of
the‘area create a need for tfurther research and
exploration."SOZ Consequently a joint developmenc agreement
for tne‘seabed Was_recommended rather than a continental
fsnelf boundary different from the existing economic ZONE
bonndary 503 Noting Iceland's reliance on imported
hydrocarbons, 904 it was reCommended that Iceland be entitled

to a 25% interest in the development of the seabed north of ~

the 200 mile economic zone,905 wnile Norway was given an

‘
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optiqn[ at the'di5cretion ot Iéeland, of a similar interest
in the area south‘of the line.506

The main significance of the Commission's
recommendations Wiﬁn respect tb delimitétion techniques 1is
the recognition of Jan Mayen's entitlement to a continental
'shelf and exclusive economic zone‘-in accordance with the
dratt Convéntiun on tné Law of the Sea, 507 yet the detailed
provisionsd0% dealing‘ﬁitn the joint dévélobmeht agreement
will«pfobably be of more imporfance to those states which
are encountering difficulties in reaching agreement over the’
delimitation of their contihental‘sﬁelf.

As noted‘in the introduction to this Chapter, its
purpose was to concentrate on the various mgritime boundary
delimitations‘that have occured since fhe 1958 Law'of the
'Seé Conventions and the 1982 Convention. While it was
intended to treat each case as a sépafate delimitation,_it
‘was necessary in some instahces tJﬁ refer back to the
previous decisions of the InternatiOnal Court oiAJustice or
of the Anglo—Frehcn Court of Arbitration. Many of these
delimitafions or disputes were alsovtﬁking pléce duriﬁg the
United Nétiohs Law Qf the Sea Conference, and where it Qas
relévant .the trend 1in the 'debétes and various' dfaft
~conventions have been.referred to. - The following Chaptér
Qill degl éxplicitly with the Law of‘the“Sea Conterence and
. the events leading up to the passing of the 1982 Law of the
Sea Convention. Only after an examination of the proyisioné

in that Convention will the main delimitation principles
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that have emerged trom the case studies undertaken in this

Chapter be able to be compiled 1into a 1list ot what

" constitutes the current law on the subject of maritime

boundary delimitations between states.
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CHAPTER 6

‘"THE 1982 UNITED NATIONS LAW OF THE SEA CONVENTION" |,

1. INTRODUCTION: THE 1974 CARACAS SESSION

In 1973 the United Nations General - uDdly

convened the Third United Nations Conference on the Law of
the Seal, g1v1ng the Conference a mandate: "...to adopt a
conventlon dealing with all matters relating to the yaw of

the sea..."2 The Conference opened with 1tstf1rst session

~on 3 December 19733 and ended with the Zﬁoption‘of the Law

of the Sea*Conventlon on 30 Aprll 1982.4" 'The'Convention5

1ncludes 320 Artlcles and 9 Annexes and covers all those

areas previously dealt w1th by the four. 1958 - Geneva Lawwof””

the Sea ConventionsG plus the_toplc.of theudeep’seqbed, an
issue which very negrly led to the ,colLapse of .. the

Conference ‘and still could. ljeopardiiég the future

effectlveneSS of the Conventlon 7 It-is:the”ﬁﬁrpose of this

Chapter to review the. Committee debates Wthh took place~:

durlng the ten years of the Conference in an effort to show

54

,why in 1981 it was only the neutral g6t proposal' whlchlwas
o o gt -

acpeptable _to all partles.’ Whrle the?‘debates' are,
therefor not of great' signiflcance- ;n; _ latlon to the'

.
‘:\

aotual articles in the Conventlon deallng with marltlme'ﬁ

insight into the attltudes of certain states whichfﬁisfe.

.'(\4
Rt

helpful in explalnlng why certaln negotlatlng p051t10ns were

&dopted durlng boundary delrnltatlons 1n‘the 1970's.

- o

\%es CRE o
\ ) - ,

o

boundary del'mltatlon between, States;' they do give an’"’
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P . The ‘Second Commlttee- of the Conterence was

o

allocated the toplcs of the 'Territorial Sea Continentai

'Shelt and the ECOnomlc Zone and was asked to deal with the

»)v,(

~issue of the; deLimitation ot these marltlme buundarlee-

E betteen" states.8 . 1t became-‘Appafent ed;ly on in tp@:i
- Conierence that this 1ssue ot lateral dellmltatlon was golng
10O be a controver51al one due ‘to the var‘iuus..Nbounda.r;;g§
‘i”a‘dlsputee«tnat ex1sted durlng the 1970 39 and tne opportunlty
ithat the dlsphtants were g01ng to take durlng tne‘Cdnierence‘
2 tO“pgeeent their case,and try tq,ga;n §upport tfor their -
‘Caqse. ; o RS - .
. g : . vy e .
;/)kfff 7 ; Durlng tne Plenary meetings oi the,Secuqq Sessioq
, . of ‘tnev Conference -iﬁ 1974 7fume1;de} 1. Hons _tooﬁ tﬁe .
T ; e o & o) N _ o
.oﬁpoftun;ty t9' argue. th@lr'-cguseka T ‘“érégéﬁ" that

.
e ; . .
. , K . N — e

i, " islands should  be ‘given fall - conéﬁderatiGhYA at  the,

1N . ! “+ "

_Conf%;ehée; notlng that 1slands Iell iﬂt&ﬁtne; ;teguryaof

&

e < f Yo ' o :5 a’ R R 28
'speci&l”wcircumstanceS’ during dellmlgatlon negotiations, -

-

¢ v . N Ve '/;

'and that ? '"The de‘,rwinatlon oi the marltxme space ot

‘e

) ;}s;ands should - take ‘intdw iull account the area of tthe'ﬁ'
‘ 2 . Lo b4 u v - v Lo e o
island' 1ts populatlé% its “contlgﬂlty to: tne pfihcipal
. < ks
¥ terrltory, 1ts geograpnlcal structure and Lonflguratlon, and

the ep601al vlnterects ot ' islapd- States* and arcnlpelaglt
'States "101'Turkey also made Sbecific referehée to,lslands

T in 1ts openln% statement notlng tne 01rcumstances oi its

I re -

'relatlonshlp with Greece in the Aegean Se#.ll T ,
(é) Tne Propoeals\before the Second Commlttee -
e ,The Second Commlttee durlng 1ts openlng,sessions

N

had twelve proposale before 4t deallng with the de11m1tatlon f_v

IR -
“ N . . BN
nop —



¥ ik . of .maritime boundaTies between opposite . and adjacent
sgates. X Considering a cross—section of the delimitation
techniques advocated in these draft artiecles, it can be seen

B

that Turkey empha@ized delimitation determined by agreement,

-@k acéordancg:w1th equitable principles “taking account of
05«;«

‘gcbasts-mnd:the‘eXistence of islands, islets

the draft article submitted by Kenya, and

o Ce

; ' 0 265 .

'_TuniSia proposed delimitation by agreeme t, inraccordancet

'With’é@;?quitable dividing line which would take speCial'

account of geological and. geomorpholog1Cal criteria 13 Jgpan
S 8 a

:'advocated delimitation by agreemsﬂhftaking into a%count the

" o, ‘3».‘ -

v .

MR T
3o, ST -
SO

‘equitable pr1n01ples’us1ng thQLQaSIS of - the median line 1n~3

o oo A sﬂ" '! LR
« 2, nowt B : ,:d
A the abSence of Spec1al c1rcumstAnces '15 Jowe et
LR {b) The post- Conference,Working paper A .

v

”“ff"i L While little .actuaL angate~ took,;placervfha thé"
% L T - .- » “. r.;h 3 . ,‘;J EN ‘
L ;Seéond Committee during Jthi ‘ffe581on many delegates,
“d. .~ L. . > . I
«,-‘t;t- 2 v’ »} ‘2 . L.
%ommentedjon éifher their prprSed draft articlesx a!ing;

oy . é -

!

FollOW1ng the Second SeSSion of “the- Confemgnce a wprking
¢ 7

A&.»

trends of the proposals' before the_ Second Committee 17
- .

_Prov1s10n 21 dealt With the delimitation of”the territorial

- 1, .
four separate formulae.. Formula A basrcany reflected the

K

,prov1Sions. of Article 12 of the 195§ Convention on the
'Territorial Seauand Contiguous Zone, 18 Formula B prOVided
+ - .

prinCiplewof equidistance 14 while f%gland‘s draft article‘

also advocated deliﬁitation by agreementﬁin éﬂcordance with'.

a3

‘ %
gﬁylth delimitation or . those proposed by othwr countnies 16.”

ui ipaper was released in October L974 which re&le&ted the mainr_

sea between oppOSite and adgaoent Staf%s and it contained.

2



? | | o ' . | 266

i LA

.
Sl

" that /in “tﬁe case of the parties not agreeing upon a
boundary, fhtﬁen afneither was entitled to extend its

/ . S . . . :
terditorialrgea’be§ond the median. line, Formula C was the
¥ must cqmprehenﬁgve‘ of the foar*,bruvisiyne,'.pruviding tor
delgmitation by agreement in Laccordance with equiﬁab}e

i , o :
principles, w1tn the”“parties belng able . . apply a
v PR % .
comblnatlon ot dellmltatlon methods s0 as to take‘éccount ot
special circumsta@ces. fTth FQrmula .alsy made use -of
S : S 3 S , o ' .
Article Szgokuphe“United Ngtions Cnarter19 as a means to
. resolve ,difﬁérgnces that ‘@@uld &rlse in th_ course, ot
o J"’ " ) :
a A - o o
pegotlatlona. Formula D Eﬁat dellmltatlon was to
o ‘- "\W;;' /, . . \ :
- g / R
" be baSed‘»on}fthe pr1n01ple“ ,"{!.oi mutual/ reSpect tor
‘ . . / . 'f/ , \a '{.r’
. . . oW . I , N ). ,
, psoVere;gnty:;'aﬁ§~.‘territqrial. 1ptegr$ty,' /equallty,S and
* ;} e 9,3:‘\'# : T {71'3%2 ‘ '\ihb L ’ ’ W . ’
‘Te ;pr001ty "20 0 . ; ' L‘*ﬂ-' R
; B K e : « :
Y e ‘UFff'f—‘T Prov131on 89", dealt w1@ﬁ’tne dellmltéﬁlon ot the

: Q‘ lateral‘wboundgries ot” the continenfal‘?shelf,. with.:tneﬁ‘

s . . A ge Ty

varlous Formulae prov1d1ng " I : w{#

. | ; . * 4 : : AR
& : ‘Formula A(l) Wnere the same contlnental eneli 1s adjacent

...
¢

to the terrltorles oi two re States wnose Coasts are

R . . , .
‘ eacn cher, the .boundary ot the contlnental eheli
. wqbe . - &

B e opposi

- s B . v

"aﬁpErtainlng t@”épcb.States Sna;l.be determineq_by agreement

!

'~, between them.  In- the absence ot agreement, and “uniess

-~
‘the boundary is the median lide eEVETY p01nt of Whlch Is

anotner'bouddary lineis jﬁstified by special.circumstances,

equldlstant from the nearest points of the basellnes IT/

Which tne breadtn of tne-territorial sea‘of each State is -

- .o .
e . . - L. T}

% ‘ . 'measur‘eq:' ‘ v' : . "—* | ‘ Ly
S g
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'Formula.'B(l),~ Where the coast% of two or more Statesgyare
o N . . . “"‘Z,': .
adjacent and/or opposite, the continental -shélt . areas
appertaining to each State, shall be determined by agreement

BN , :
among th m, in accordance with equitable principles.

o~

of‘two or’ more States are

~Formul- C(1). Where the c
' Lo y B TR

, RIS
adja -. .Or opposite ;o.e”éh
bour .ry“.of the contine tal ,'sne-l.i;t apper%uining to such
'Stntesfsnall be.determined-by agreement between them, taking
into aEcqunt the principle of equidistance. |
FormulaiDgl).thne delimitation ot the continental'shelf Sf

o

the exclusive ecbnomictzsne\between adjacent’and/%f oppusite

States must be done by agreement between them, in. acéordance

:w1tn an equitable d1v1d1ng line

Formula B22 and Formula D23, empha81zed the 1mpo?tance “of a

™

delimitat® on being in accordance with equitable principleg

or resulting in an equitable dividing line, while Formula C-

‘ intgfe§t is» that these -last three- formulde combined the

delimitation procedures for ‘opposite and ‘adjacent States in

Kl

one - provision, something ‘which had ,not - been  .done.
. N ‘ Dl ' ) . ‘ N - .
Qbreiiously.25' . ‘ R ER-

L]

her, the delimitation of the.

) g%g median or equidistance

- With respect to the delimitatiod of the'eéonomib'

o 2 ¢ LA ,
line ¥ not ‘being néqessarilyv_gtne _;only metné@«, ‘of
-.delimitation.21 S e Jv-u';f at .
. 2 . . R )
. 7*\V‘ Formula \\?eflected the language of Article 6 oi_
&Y . 4 . s :
the _ConventiOn ‘on  the Continental Snelf and made ‘the
L : v . ‘
Wdietinction between opp051te and adJaCent States. Both

{Vempnasized the equidiétance/median linetcdgcept.24 0f some
o B B . » ‘ o

s
@
[

L
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zone, a reélme which had won wide support early on in the
Conference,26 Four Formulae.uere proposed - .all of varying
complexity. The Formula A27 proposal‘ generally provided
tnat dellmltatlon was to be carried out in accordance with
internatlonal.law, while Formula B28 emphasized the need for
the‘par,Les to agree upon a delimit&tion,_failing which a
median/equrdistancedline would be used. Formula C29 alsoA

emphasized ‘delimitativon by agreement,r using equitable

prﬁgﬁiples' which would take ! account of all relevanty

factors. Prov1s1on wa% also made for the -resolution ofn“'
hes e B
S dlfferences between the partles by way of Artlcle 33 of the
Charter of the Unlted Natlons 30 Finally Formula D31 a

prov1ded for dellmltatlo%,ln accordance wmth an equltable
[ - ‘
‘“.d1v1d1ng line in wnlthsﬁse geologlcal and geomorphologlcal

crlterla«: were to%e corﬂder’éd 32 . a o %ﬁ
oy e . N Ciwer ‘ . T M &;‘,
o v ‘ ) | f}' L “ .
~3 dﬂ.‘.j‘, . ¥

3. THE I.S.N.T.

.

As a consequence of the worklng papers drawn up

el

: after the Second Se831on and the debates .at the Thlrd et
. " Y ‘ . e ; ] -’ -

Session in 1975, an Infog;hi Single'Negotiating Text33 was

@ﬁﬁ released in May 1975. This Text, which was intended only to
provide- an informal basi’s for discussion, contained - 3

N

Afticles in part I dealing with -lateral derimitation{
. 3 o “ g . . .« . ' . ’ T
Article 13, which dealt with delimitation'of the territorial»
‘4’“ . . S - . .";‘;
sea, was ldentlcal to Formula A of Prov1S1on ‘21 in the 1974 '

.ﬁ? ﬂfuﬁ‘Monglgg Paper whlle .those articles deallng_ w1th the

b - < R
B da .w.q 35
SN Y

P

continental shelf and exclu51ve economlc zohe represented “a

. combination of the features df the Formulae proposed 1in
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1974.°
Article '61, which dedlt with the exclusiVé
economig zone, provided tnat :delimitation ‘was  to Be;

,..eriected by agreement in- accordénée with equitable
. - P

equidistance lin&g and taking account of all relevant

circumstances."34 Provision was also made ftor wawﬁiiSputeﬁ

settlement procedure, measures 1o bevapplied pending final
: i

AR
:r\‘ £

'settlement definition ot the medlanaa blne - and  the

¥

dellmltatlon to refer to charta and geographlc ieatures 88

they ‘ex1sted a partlcular date 35 . Artlcle 70 the;?
: p ﬁx» -
prov131on %glcn dealt w1tn contlneptal snelf dellmitatlon

) %J b -
contalned prov151ons exactly tﬁé same as .Artlcle 61 and

ad

this began a trend wnlcn continued through the remalnder of -

H

the prov151ons deallng w1tn the latera%w

W3

=

3 B ﬁ‘_

s

delimitation: of, . the cont1%§gigh‘ sneli agg the exclusive

o ~ , -

economlc "ZONE belng 1dentlcal 36"

v

The significance oﬁkthe'T.S.N;Tf Dratt Artiéfes on

. delimitation is' that they represented one of . the few

W

compromises*\ihat occurred, during those sessions of».ire

Conference which took placd in. the 1970's with respect..

IS

compromise had been reached in thgt:negofiations, equity.énd

a113 reievant' circumstances had . been balanced” in both

. > : N
paragrapns 1 and 3 with *reference ~to “the vequidistance

prl%c1ple.. Paragraph 1 establlsnes tnat the pr1n01ple may

. o
Gy

be applled wnere appr&prlate 'but; moré meaningfully, iq

'prin01ples employing; where appropriate, the median or.’ .

g

vty
!

23

-

toy

delimitation‘tecnniQuéSL' t was noted “that: "A degree ot
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paragraph 3 tne equldlstance yline becomes the maﬁdatury

interim llne in the absence or agreement. w37

3« THE R.S. N T. AND THE 1976 SESSIONS

Tne iollow1ng year saw the issue ot the ‘Revised

Srngle Negotmating Text38 in Wthh two minor alteratlons

WETE made to the relevant drait articles. All ot the

articles had been splntxanto tWQ provisions so as tou provide-
S N .::{ . El‘
?@r the drawing oi baselineS'~onl.m&ps~§9 “and a paragraph

requ1r1ng the partles to make dnterim’ boundary arrangements
.,ﬁ v - p ‘ J o
durlng dellmltatlon negotlatlons had been ;ntroduced .40 .

PRE

™
* : -h‘ Durlng thﬁ F1itn 8635100 6f %he QonterenCt '5‘V*j'
) . . “ -JQ \u‘,»‘,' \‘ e N ;

IQQ? tne Second CoMmlttee iormed sevenal negotlatlng gruups

~ "’ \, .
TSI T b C,, )

-9

wndSe purpose wa&»to Qpncentrate on those 1ssues wn1ch WETE

Yy . R
“ &

stalllng fhe- succassiul compleflon i the Commlttee%

work 41 Negotlating Gr@up 5 dealt w1th mar1t1me boundary
2 I

dellmltatlon and wn1le iz prlmarlly worked on the ba31s ot

1niormal meetlngs tbe -one tormal meetlng tnat it d1d nold

-~

brought to the surface ‘the essenceéot the dlspute &s to why

tne draft articles were unacceptable to many delegates.' The
. EANN :\_, ~ - ’

R .o ‘
discussion at the meeting:¥ "...contirmed the fact that the

central poiht at issue is the valué to be attributed‘gg the
me thod involvihg the median or equidisfange lipe in édlving
thel probléms véonﬂected vwifﬁ the delimitatﬁun ot thesé‘
maritime zénés; Some‘ delégatigps felt thal this :method
should be given primary impbrtance, wnlle otnéfs thought
that fhe problems ‘snould be sol§ed in aqcordancé with
equltablei pgiqéilgs."42 The Chairman of  the Second
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‘o - w7

.Committee remained con¢3dent ghat the DPraft Articles oOf the

; R.S.N. T ‘would eventuaTly. bring about general agﬁ%ement

W

notlng that oﬁﬁy certain delegations had real difficulties

with the'texts.43

4. THE 1977 SESSION e

The. Sixth Sess1on of tne Conference in‘1977 saw

little progress between the parties . seeking a  different

delimitation formulanijlltne'Draft Articles. Consequently

the only signific&ntﬁeéent was the issue by the Conference

o

of the Informal'Comﬁbsite Negotiating Text,44 which combined

the' work of all three Conference Cummittees 1nto one drait

LI P

text. The combining of all the drait prov151ons resulted 1n

*

continental sheli ‘v:Raragrapn 2 of both ‘agticies ﬂnoy'

r

"pr&?ided:;'u'"lf no agreement can be ,reacned-fWitnin,va

reasonable period ot ‘time, the State shall resort to the

procedures prov1d€d for in Part- XV of . thé present

Convention"45 .

(agﬁyrne Formation oi tne Grod\\in‘ﬁ§78
AAt the Sevenmn Se551on of the "Conterence in 1978
iit was dec1ded:b "i..to give priority to the'identification
and resolution of the outstanding® core iSsdesi.."?G which

. - .
. . : . : ) ©
. . e . .

economic  zone and.,the”

.

9
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. .
One of these coure 1issues was

identitied as being the dé}imitation.of maritime boundaries

between opposite and adjacent states:and the settlement of

disputes thereon.47

Consequently .this matter fell to be

considered by Negotiliting Group 7.

: g At the end of Ztgég Spring Session in 1978 the

-
Ta\

Chairman of

the Group ,reﬁ rteJ'ttnat there seemed to Dbe

w1despread support w1th1n thls Group of over 100 delegations

tor the retention ‘of

Accordingly the
of two Stafes

neither of the

between thgm to

& e

. . . R
& from the.
RN .

~ o measured.

“* where it

text
are

two

the chntrary,

‘nearest point
" breadth;of the territorial seas or eac

The above provision-

of the article read:

¥ s

I.C.N. T. %gfm.48

"Where@the coasts

Article 15.1in 1its

opposite or adjacent to each other,

o
States
T %

is entitled, failing agreement

bquﬁdftﬁéwhedian line every-pbint of wnicn i equidistant

. v W
on the baselines

does not apply, however,

special circumstances to‘delimit the territorial seas of the

two Sfates in a way which . is at varlance therew1th n49
/

it

in

p esent inftﬁis-Group.

fStates,' and

was

In the debates on paragraph 1 ot Draft

Committee

>

" line as a delimitation pringiple,
; S
. those

/ principles as a delimitation premise,

discovered

rticles 74

that " the "division which had

II's Negotiating 'Grdup =5 was also

The QGhairman 1dent111ed tne d1v151on

s between those who supported the median or: equldlstance

a Group wnicn comprised 22
.

who. advocated -the use - of equitable

'wnicn was. made up ot

o

to extend its territorial sea
~ .

L d

trom which the

@bn the two Stdtes is

is necessary by reason of historic title;br other
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29 States.?V The Chairman commented that: "No Compromlse

on this podnt did materlallze dﬁ%lng the discussions held,

*7'3althougn one’ may note, that %% e appears to be general
o o te ‘

) ‘ ) - Y .
agreement as regards two of the various elements of

K delimitation; tirst, consensus seems to prevail, to the
e ettect that any measure of delimitation should be effected

by agreement, and’'secdbnd, all the proposals ﬁresented reter

~ to relevant or special circumstances as factors to be taken

Y
A

into account in the process of delimitation.w51 The othe&:;
iésne of concern to the Zroup was tne dlspute settlement
procedureq o with dlfferent positions being  taken as 'to
whether itlywas. desirable to make such a;bproviSion

compulsory."92 4 . - s g .

Durlng tnex\’ resumed'r!g Seventh 'Session .of . the

'Conference dlSCUSSlO t%—cﬁntlh wg in Negotlatlng Group 7

While no agreement iéﬂmﬁ be reached w1tn reSpect to the

.'.f.*

wgrdlng in paragraph one of Artlcles 74" and 83 tne Chairman

\\

was able to identity four elements.wnlcn were common to tne'

two groups of States. He noted that the iinal paragrapn‘
) . . : ;
P
' should include: . "(1) a reference to -the effect that any;

R

: . . _ ' P - S, .
measure of delimitation shouldié@-eiﬂ@é{ed hy agreement'v(Q)_“

> a reference_‘to the effecﬁy»tnat all relevant or spe01al
circumstances are to be taken zinto account in the process oi

dellmltatlon'-(B) in'some”%orm a reierence t& equity or,
, .

'equltable pqigplples, (h) in some form a reference to the

. Cd
median .or equldlstance ‘liné "53 - P01nts 3 and 4 Were

~ l

‘identified as belng the major iésues[of controversyﬁwnich

! . A , ) Y

T

ir
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’

’”durlng a meetlng of tne Second Commiﬁﬁee in Aprll 1979 that

-

P4

,.!

‘produce a prov151on that would offer a pre

-
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facod the Group.:pIt was als??hoted thatbwhile.there had

w L]

me?n no’' progress over the dlspdte .settlement prov1S1on in

‘*'\’ LY
t@e f1na1 artlcles 54 a consensus had been reached to the

effect that States should be obllgeq to make proyvisional

agreements pending settlement of a boundary, and that such a

provisional arrangement was to be w@thout,prejudice to the

‘final delimitation.55

(b) Impasse 1n the Negotlatlng Group

The Elghth and Nlnth Sessions of the. Confvrence

‘continued .in a 31m11ar vein as before wlth, very 11ttle

¥
v

progress Dbeing made 1in Negotiating%}croup 7 'qver the

delimitation issue. While'“the*5GﬁbUp's Cnairman"stated

e

~

Held: durln@the Seventh

. N wg’ F“f'

and Elghth Se351ons 56 "...he doubx‘;’\"!ﬁ,ﬁm‘H
St ";"'* ‘“-

the - Group's lengthy dellberatlons and “the controver81€s

)

41 méetlngs of the %&Eup had been

Efill prevailingr‘the'COnference would be:in aﬁpOSiViQﬁ to

g‘ .
and definiie

answer to the questlon of dellmltatlon cn&terla "57‘ He then

suggested as a p0551ble ba51s for compromlse, a téxt which

prov1ded that dgglmltatlon was ‘to be based on agreement

L - <

".u.taking into account all relevant crlterla'and Spe01a1'

circunistances in order to arrlve at a solutlon in. accordance'

~

,w'w1th equltable panclples applylng the equidistance rule or

h‘_n

..‘

'such "cher meags a§ ‘are approprlate ‘in each ~spe0bf1c

"1'

case."58 Iﬁ the subsequenﬁ debate the delegate from Spaln,%%

”&h@ﬂ3~1n view ofh

who was the co-ordlnator of the Medlan/Equldlstance Llne‘ﬁ

A,

Au?
ey



Group, agreed'Witn the Chairman that none of the proposals
beiore the Negotlatlng Group had succeeded in brlnglng ‘about
a consensus 59 yet tnls Group was prepared to conslder the

Chairman's' proposal.60 The chairman of the Equlmable

Pr1nc1ples Group;  the Irish delegate - rejected i'the )

Chairman's proposal tor a neutral iormula 61"

No progress was made at the resumed Elv’hth Sesslon ﬁ
in the Summér ot 1979, wlth the opposing factions becomkng F“y/
more rigid in their negotiating positions., lhe Negotiating
Group Chairman'commentedpthat;.95;..it.became'appareﬁt that
a consensus imay not -be based upon . a _'non—hierarchical'»

formulatlon llstlng only the: baslc elements ot dellmltatlon

. o
"1 - . -,

an alternatlve which earller h d seemed _to have-%some»”

o
<

support.‘ Similarly, a con01se fgrmulatlon promldlng merely

{y,

S th&t the » dellmltatlon would be 'eifected by agreement in

.a N
accordance .with 1nternatlonal law’ did no& lrecelve any"

n

B

particular sympathy from either side. "62 ‘”_ 'ajﬁ L

) .l As & _result ot the Ninth Session heldl the -
Spring of ‘1950, the Chairman‘ pf ‘gegotlatlng Qroup 7{,
announced .in #hls. report that a proposal had 3ulbeen_>putﬁ '

forward whﬁch' included in: the dellmltatlon criterra;’a;u

reierence to 1nternat10nal law iormlng 'the basls for any
method of dellmltatlon 63 fiHe. noted;vthat: "In'torde;,“to R
€laborate this suggestlon,_the:Chalr:proposedfsome new'texts RS
’containing'»sucﬁ‘ a 'reference ‘for' conslderatlonr Zn both

,"» ;-.

groups. One oi the texts seemed to attract the interest ot

\
y

?-several' delegatlons ‘and was accordlngly submltted to
] _:ﬁij'r, - »\\ ‘ ’ ' ' . = l- ,__‘

[
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thorough examlnatlon by the groups. ,"64 o ;

Whlle this proposal’ ovtf the Chairman did receiVé‘

some support ‘in tne Plenary sessions of ‘the Conterence 65;

RS
h"

the traditional Supporters-otvthe-med;an/equldlstance line

on the one. hand66 ahd, of delimitati(xl based on equitable
.3 ) R

Wy

pr1nc1ple567 contlnued to pursue their cases and it once

iagaln seemed that tne Conierence was no closer to ach1ev1ng

ildivision when a Jipit Conventlon on the Law ot the Sea6&

‘consensus on this issue. - IrreSpectlve of the. contlnulng

-y

b

fwa@wxssued at the’ completlon oi the Resumed Nlnth Se551on ‘in

%

August 1980 paragrapn one, of )Draft 'Ar¢1cles 74 and, 83 -

-

'prov1ded that ﬁad asreement 'for'“the?faeITEIt;tioh ot - the

’exclu51ve economlc zZone or contlnental,@neli was Qo'~'"...be

Ll

'eiiected in coniormlty watn 1nternatlonal law "69

ST _ - o Al “ _ v P

’ g . -

THE KOH PROPOSAL AND THE BREAKING OF THE DEADLOCK

b 4
X

F3
- . xi

L

-

‘ being. made 4n the negotlatlone 70 bpt_ no’ acceptable

@

dellmltatlﬁn formula had been agreed upon. at tne end . oi the
s

Sessron. .At a Plenary meetlng of the Conierence durlng tne
&

resumed Tenﬂh Se551on in August 1981 tnemPreeldent ot the

o .
- I .

Conierence Mr}L Kona ot Slngapore,vlannoqpced that ‘arterl‘

B |

1 .
o Durlng tne$,entn Session of the Conrerence 1n tne

'Spring“of'lgsll tneré was some’ 1nd1catmon tnat progress was,

A -

‘ consultatlons with' the cnalrmanv of"tne; two grodpswfin

o : .
P . . . e

Negotlatlng Group‘ 7 a prOposaln for a‘ solutlon 'to: tnel

';deadlock 1n tne Group ‘had beem put forward whlcﬁ seemed to

,\\

4

enJoy W1deﬁpread eupport 71 Immedlwtely tollow1ng- this
statement tne/'Kop proposal' waeqsupported‘by the. Irish72

- L
ne &Y

. t \ . ' '
- : TSP - . .

g

-
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7.
v @‘?‘, ) .
EJ - o | :
. nen Ege Law of’ tne Sea Conventlon wa§ adopted on‘
. e R4 v‘;; N )
$30 ApriF% 1982‘ Artlcles 74 deallng with -tne Excluslve

and Spanish73 delegatges,
the

effeetively “ending the 'aead10ck~<wnich' had feXTSted

Conference74‘

977

\

2w

_this action by the 'Chairmed"

two disputing groups - within Negotiating Group

[V

1978, ! Tnough_,many *delegates ~w1sned ,to reserver

\

»

" 7.

1§ince

tneir

~ comments on tne 'Koh proposal"untll the next se551on cof tne

there was wholenearted support from f1iteen

delegates75 and it seemed that the tide had turned and a

l::orrxpr;omlsne~

e .
Economic Zone,

Artigie 74 provided~that: | R
E Al : : ‘

B}

vfouhd.

B

Shelf contalned 1dent1cal prov1slons Whlch

- l;o‘ '

9

ST

.'3;"

4

L,
v . , ¢

solution sultable. to. most; delegates had been

THE 1982 UNITED NATIONS CONVENTION ON_ THE LAW OE»THE SEQ

A ]

o0 3.

The delimitation‘lof tne e4c1u81ve economlc ?Zone

i

&

C\ N
between States w1th opp051ke L OT adJacent coasts

1

' snall, be eifected by agreement fon‘ the-*basis . of

-

e

the Statute oé tne International Court bf Justlce; Ny

Lo
in order to” acnleve an equltable’solutlon.- ,.L‘

N

Ii no. agreement can “be. reached w1tn1d By reason ble‘f

‘a‘.

R T e

- _4\.
o

~international law, as referred to 1n Artlcle 38 of*

perlod of t1me the States concerded §hall resort'

‘to the procedures prov1ded ior in Part XV,

//,;. ,{.4,/

Pendlng agreement as prov1ded for in- paragraip l;
Sy

the States concz:ned '1n a SpITlt of/understanding

and co—operat&on shall make every effort to enter

P

and Artlcleu83 deallng w1tn the Contlnental

=
in tne case " of |

e



4. .

the delimitation -of the territorial sea between op%osite‘and

'adjacent States,™ is identical to that which Negdtiating

-

O\
into provisional arrange€ments of a practical nature
and, .during this transitional period, not to

£

jeopardize or hamper the reaphihg -of the final
agreemgnt. Such arrangements " shall be ’witnout
pfejudice to the final delimitation.

Where there 1is an agreementiin force between the

States” concerned, questions relating to the

delimitatﬁon ot 'the ‘exclusive economic zone shall
be determined in accordance with the provisions of

3

that agreement. 76 ol :

Articie {5 of the Convention, which provides for . .

Group 7 approved in 1978.77

8.

similar to Article 12 of the 1958 TQonventioh on the
Territorial Sea and Coptigudus
Stafes who'are parties to bofﬁ1Convéntions will not have to
‘nalter their de}imitation techniques significantiy as they
extend their territorial sea to tne'n§§ acceptea limit of 12

- miles.79 Consequently this provision in the Convention will

not

Therefore, it is the provisions found in Articles 74 and 83
which have come in for the most post-Conference comment,

especially since they represent a significant departure from

the

.
’

ANALYSIS OF THE CONVENTION

Since Article 15 of the 1982 Convention is wvery

N

have that g.c.t an impact on the current law.

provisions contained in the 1958'Convention.80

278

Zone78 it seems- that those..

»
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}

"Oxman has noted that while the text of these two

Articles did achieve the goal of attaining agreemeet between

the ditferent. groups at the Conterence, the effect ot
’\ : .

€eliminating tbg reference to 'equidistance' was to limit:
! ST e o . . '

~"...the entire provision to. a rule ot delimitation by

agreement that does not, as such,~putrport tO . lay down &
, : : v |

normative rule to be applied in the' absence of agreement.

‘In return, 'they changed the zfecence to. 'équitable

principles' to a vaguer notion tha. agreements should
achieve an 'equitable solution',?"81

A Canadian observer noted that with respect to the

~.

final result ot the deﬁatg within Negoti?ting Group 7: "On
the face of pning;, the sﬁttle of doctrines endéd in a
draw. - The truth is,t of' course , the docfrinal or
philosophical difterences had less to do with  the

controversy - than the variety of geographical situations

addressed by -the delegations, each 1in their own - national
. - & . .

'intefesg. Accordingly, the languagenpf Articles 74 and 8

should _be regarded as designed, in tﬁe final versi@n, as
intended to facilitate, rather than toAguide negotiations,
and to ensure maximam flexibility "in the disposition of
bdundary delimitation issues within the dispute settlement
system provided for in Part XV on the Convention."82

|

The reference in the final articles tuo the Statute

_of the International Court83 nas i been criticized by a
|

| .
-British commentator, whq interpretedfthis reference to mean:

i}

"...that the process of delimitation must be condu€ted in
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the' ltght ot the 7priﬁciples 'that. ﬁaverbbeen evolved by
intefnational laQ and that, tor this purpoee, international
law must be understood in a special extended sense Bo
include‘not only fully tormal iﬁternattonal law-bﬁt ais0 the
material fouﬁd in the formative sourQes of international law
(éneh es prenormative state practice, judicial decisions,
general principles'of"}aw). .What the Convention does is to

e AT »
set the parameters ot  the delimitation process. Those

. parameters are finite in number and kind -but .not wholly

specific. They are not wholly 'specitic, but they are

totally exclusive."84 He goes on to describe the inclusion

‘af the term. ‘'equitable solution' in  the thnal "Articles:-

/

",..as an avoidance tactic, so tnat in the interest of
fairness between the two partles must concerned (the Median

Line Group tand the Equitable Pr1n01ples Group), references

to both the shibboleth concepts could be omitted from the

LY

final text."89

From the above review, it can be seen that the
difficulties  wnicnf WETE encountered at the 'Tnird United
Nations Conference on the Law of the Sea in coming to
agreement OVET the delimitation principles to'be used in the
draw1ng ot lateral boundaries 1in ‘the contlnental shelf and

exclusive economic zones, Wwere' representatlve ‘of the Spllt

‘among the world community between those who tavoured the

/ d .
Medlan[ﬁquldlstance line~ as 'a basis of dellmltatlon and

-

those - preferring delimitation based on equitable

principles. Since it seems that the provisions in the 1982

)
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ALY

Law of the Sea Cunyention..were -oniy' agreed updﬁ as a
comprumise, there is no certaipty that those provisions will
be adhered to in the future. This uncertainty is made even
more acute due to the concefn which .exists over the whole
future of the Convention and whether it will ever come into ’
force and be an effective instrumeﬁé tor the determinatiun
of many law of the sea issues and disputes whichicurrgntly
affeét the world.86 In. the next chapter the effect of the
Convention will be studied in conjunctién with the custumar&

law of boundary deliﬁitation sO as to determine the current

R

state of the law.
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U.N.C.L.0.S. III e
Ibid. para. 3 .
U.N. Doc. No. A/CONF. 62/SR 1
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J
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. CHAPTER 7

¢

-. THE PRINCIPLES AND TECHNIQUES USED IN MARITIME BOUNDARY
DELIMITATION BETWEEN, STATES AND THE CURRENT STATE OF THE LAW

Now that the develupmént of - -the law ot maritime
boundary de%imigﬁinm between gpposite and adjacent States
has been outlined from its'origins to the 1982 Law of the
Sea Convention, ‘it is possible to make some determinatiunsn
regafding»}he‘current state of‘tne law and the principles.qr
delimitation which are to be used in boundary negotiations.
]Tonegin this assessment it is necessary to review all:of
the major cases and'}“eaties previously referred tajso as to
déteymine the .eurrent importance of those principles\ and
delimitation techniques used in earlier times. |

1. A REVIEW OF THE LAW AS IT DEVELOPED: THE MAJOR
- INFLUENCES

It was not until those parts of the seas OVETr

b "

_which coastal states hc{aimed“ soveréigﬂtyu_or,vjupisdictign
began to encroach upon sihilarly‘claimed zones of oppusite
or adjacent states that the problem. of how to delimit these
overlapping boundariés began to arise. Ih the days betfore
the deveiopment of the- territorial Sea, éome spétes claimed

jurisdiction up -to the 'middle ~of . the 'seas' or the
‘ ] B _ o
'mid-line’'l, but with the unilateral declaration of various

“fishing zones in the Nineteenth Century it becdme necessary

v

tor a method to be developed to determine the direction ot
the boundary drawn in the sea. Tﬁg use 7& the term 'middle
. | .
ot the channel' in the 1846 Boundary Treaéw between the
- : . \ | N

)
2

’ © 290
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United States and Gre€at Britain2 was tound “to be tov

- .

imprecise a term and eventually the boundary was :decided
upon by an Arbitration Tribunal3 which “delimited the

A

boundary in more exact termﬁ.

While states continued to delimit their maritime
boundaries in imprecise terms duripg the early years of the
Twentieth Century, the real breg{fhrough in the development
- of the law was the 1909 Grisbadarna Arbitration.4 While the
AdeciSﬁon of the Court .was ostensibly to draw a line
perpendicular to the general direction of the coast, equity
was also taken into consideration. A modern commentator has
.noted:P "Although the tribunal did not state thétn.it was
applying equity as a matter of law, its application ot the
principle of-a line perpendicular to the general direction
of the covast as lex proprio motn resulted.irom the equitable
considerarion of the 'circumstances of tact', and was firmly
based on tne:iconviction that the decision must be
eqnitable."5

(a) Tr 1 58 Law of the Sea Conventions

“hile the 1930 Hague Contereuce was ot minor
significanc to the development ot rhe lawlof the sea, the
“four 1958 Geneva Conventions constitute a milestone in the
history of the law. The Geneva Conference was inflnenced to
a great exten} by three factors. The first was the 1945
Truman Proclamation, in which President Truman of the United
States Anot only claimed jurisdicfion over the adjacent

continental shelf but also asserted that maritime boundaries

shared by’tne United States with otner*Fountries were to be
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depermined:« ", ..in accordance with equitable principles."6
The pioneering work of S. Whittemore. Boggs on maritime
boundaries was the second intluential factor./ Writing on
the delimitation of the territorial sea and continental
shelf, Boggs was one of the first .to detfine the 'mediah
line' As a principie suitable for use in the drawinyg of
maritime boundaries. .Sucn a line wés definea Ls being :
",..the line every point of which is equidistant trom the
nearest poinf or boints on bpposite shores."8 m

The third factor which bhad an impact on the First
Law of the .Sea Conference, and arguably the most
intluential, was'the 1956 report of the International Law
Commission9 in which-three-of the seveﬁty—two draft articles
d i wifg th¢ delimitation of maritime bdundaries bétween
States.10 = While the Commission proposed delimitation by
agreement, it‘also recommended the median/equidistance line
as the basic'"principle uppn which delimitatibn be pdsed.
The Commission favoured the flexibility of such a 1line,
‘noting that: "Where the coast 1is straight, a line drawn
according to this method will coincide with one drawn at
right angles to the cb&st‘at the intersec;ion of the land
frontier and the coastline. It, nowever, thé' coast is
curved or irregul&r, }he line takesd the contour iﬁto
account, while avoiding the difficulties‘of the problem of
the generél direction of the cqast."ll The Commission alsoa
recommended that 'Spegial cirpumsténces' should be taken |

A

into consideration by the parties.
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As a consequence of these,factors, when the 1958
ConfgrenCe ﬁet thére was relgtively little dissention among
"the delegates as to how the articles dealing with’
delimitation between States should.be dratted. While there
was somel debg}e/r;;;r the inclusion of the 'special
circumstances%,exception, fhe median/equidistance line ‘was
\
generally accepted so .that the provisions of both™ the
Convention on the Territorial Sea and Contiguous zonel2 and
the Convention on the Continental Sheltl3 included the
concept that délimitat}on‘should be by way of~%greement,
using'an equidistance line unless Another was justitfied .by
'special> circumstances'. ;But while the eqdidistgnce
principlé had gained prominence at this time, there were
inherent. difficﬁlties involved  in its application.
'"Originally, the equidistance principle " was aapplied to,
3lakes, rivers, and territsriul waters; that is to say, to
relatively small areas, ahd mostly in order to delimit
maritime - boundaries between states whose coasts. were
'opposite' e€ach other. The reason .wny the ‘rule ‘seemed -
apbropfiafe; in guch cases' was tybfold:, It éttrfbuted fo
each'of the countries involved the areas which were nearest
to 1its shores; and it .divided them equally between the
parties: szpe former element is still present, but the
lattef.is totally absent when the rule of equidistance is
gpplied to determine lateral /boundaries; éﬁd its unequal‘
ef*ects are - further aggravated where continental shelf

trontiers have to be drawn, because the areas to be divided

are larger."l4.
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« (b) The Ndrth Sea Continental Shelf Case

The International Court came to a similar
conclusion as that noted_abqve“in the North Sea Continental

Shelt Casesld when it held that the equidistance line was

not an appropriate metﬁod of delimitation to be‘used when

\
x> Y

the concave nature of the coastllne caused one of the states

to be awarded a dlsproportlonate share of the CQntlnentLl
A\

shelt.16 While the decision did not directly deal w1th_tge
v'\

impact of\hQE/IQSB Convention ‘on the Continenthl Shelft, thié\

was the first opportunity Ehat thé‘international Court had
‘to deal with a maritime boundary ‘délimitation dispute.
Consequently its award based on thé custdmﬁry law of the day
is of great importance. Wnile'the Court did outline natural
prolongation, the contiguration of *,the  coast, and
propdrtionality~as being éelevant factors for the(parties to
'00n51der in this case, 17 it made the point that: "...there
is no legal llmlt to tne con31derat10ns which States may
take account of for the purpose of making sure tnat ‘they
apply equitable procedﬁres, and more oftenvthan no£ it is
the balancing‘ - up of all sucﬁ\ cohsiderations that will
produce this result rather than reliance on one 1o the

exclusion ot all others. The problem ot the relative weight

to be accorded to different considerations naturally varies

with the circumstances of the case."l8 The emphasis of the /

\ <
court on tne need to consider all the relevant c1rcumstances

and to ‘delimit the boundary using equitable pr1n01ples was

the fifst time these factors had affirmatively been - taken ‘

¢

/

\
\

’

i
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" (c¢) - The .1977 Anglo-French Arbitration

note of by the Court.

The 1977 Anglo-French Arbitrationl9 saw a mixture
bf customary and tiewty law applied due to France's
reservatipn regardiug the application of Article 6 of‘the
Convention on the Continental Shelf 1in the Granville
Bay-Channel -Islands region. While the base-ié sigpificant
due to_the eénclave solution Qgppted for the Channel ISlands
and the }half—effectétest' used for the Scilly Islands, 20
the ‘statements made  on the general principles .of
delimitation were of greater interest. ‘The détermination by
the Courtvthdt the rule ip Article 6 was a joint special
‘circumstances —'eqﬁidistance rule,2l rather than one based
on equidistance withﬁspecial circumsgapdes the excebtion,
was a new interpretation of the pyovision. The Court noted
that the’ équidistance line was only applicéble in_ those
cases where there wefe no geognaéhical features which

-

created inequity or where 'special circuméfances' existed.22
With re;pect to the application pf the median}éQuQQistance
line and the goal to be reached when delimitatioh\ tak?s
place, it was noted fhat: "...where the coastlines of twon
" opposite Stétes are themselves approximately equal in their
relation\ to the continentali shelf not only should the
boundary En normal circumsténces be.the median iine but the
areas -of éhelf left to each Party on .either side of the

- median line should be broadly equal or at least broadly .

comparable."23

U

.
L]
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(d) The Tunisia-Libyan Continental Shelf Case .

The 1982 decision of the International Court of
Justyce¥in the Tﬁnisia—Libya Continental Shelf Case24 is the
most recent case frow which an analysis of the current law
can be taken.: While the Courtbemphasizgg“zpe individuality
of each particular case,25 it agaiﬁ reterred to the
influence that equity has on the delimitafTUH/process{ "The
, principles to be indicated by the Court have»to be selected
accordingpto theirvappropriaténess for reaching an equitable
result. From this consideration it follows that the term
'equitable principlesi cannot be interprefed -in the
abstract: it reters back\to the principles and rules wnicn
may be appropriaté in  order to achieve " an equitabie
result."26 After holding thaf the equidistance rule is
neither mandatdry nor has a privileged §tatus,éé the Court
delimited the bogndary on the basis of a 'de facto' offshore
boundary line that had been respected by the parties,28 ;nd
a 'haltf-effect' 1line which diminished the impact of the
'-Kerkennah Islands aﬁd resulted :in a proportional

delimitation.29

~
&

(e) Cases which involve 'unusual' geograﬁnical features
While  a modifie&l equidistance line was
successtully used in the Torres Strait,30 more often the use
of such a line h&g led to disputes between the parties which
have stalled delimitation agregments. A It éeems that an
equidistance line will rarely ‘be able to\equitably account‘

for all the various geographical factors unless the parties
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-

agree to modify the direction of the line. As was shown in

the case of the Iran - Saudi Arabia Agreement,3l the United

Kingdom - Norway Agreement32 and the Agreement between Italy

and Yugoslavia33, the parties must be Either prepared to

\

depart from the use of the equidistan&e line or ignoure
. \

special ' geographical features, or otherw&ee disputes will

[02

arise such as'in the ‘Gult ot Maine, the Timor Sea, and the

Yellow and Easé Chlna Sea.

(f) The 1982 Law of the Sea cOnventlon3%

When the debates which took place‘ at the Law of

1

the Sea Conference are reviewed in llght ot the various

boundary

disputes that existed in the ,1970 s, it ‘is

understandable why there was such a large gulf between the

States supporting delimitation by equitable principles and

those supporting the median/equidistance line. While it 1is

-

not the purpose of this paper to delve into the pollt1cs ot

the Law of the Sea Conference, the  compromise Koh Formula

.was the only proposal which could possibly have gained the

port of both disputing groups at the Conference due to it

\

being worded so that it did not directly refer to e€ither

delimitation technique and yet allowed both principles to be

coqs;dered.35 " What then will be the impact of the
provis: in the Convention dealing with boundary
deli. ite vetween States? As noted36 the provisions of
Articl so similar to those contained in the 1058
Conventio ‘ne Territorial Sea . and Contiguous Zone that
they wil. =2 2 Or no impacf,‘consequently it is the

<

N
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provisions in Article 74 and 83 dealing with continental
shelt and exclusive economic zone delimitations -which are of
the greater'significance. Yet one distinguished observer of
the Conference debates noted: "Withut taking a position on
the eventual 'shccess' or 'tailure' of this Conference, it
Qould appear that the outcome will_hot prove, vital for the
present and fqture practices and. probléms of maritime
delimitation. It is basic to the 1issue that = certain
fun.amental elements of infernational law havé'alfeady beeh
laid\down and that ﬁnese have strong support,ih'the bractice‘
of»S ates - the single most important cohstifuent in the

(-’A
devflopment of 'customary' international law."37

Upon careful scrutiny of the provisions in
Articles 74 and 83 it can be seen that they repreéent little
change from the current customary law .on the subject.

Delimitasion by agreement was endorsed by the 1958 Law of

the Sea Conventions 'an. was generally upheld by State

practice during the years between the two Conventions so -

that it could now be said- to. be part of customary

- .

international law. With respect to the reference to Article

38 of the Statute of the International Court of Justice,38
2 ot . -+

whieh refers to international conventions, international

custom, jﬁdicial decisions and the teachings  of the most

highly < qualified publicists as ‘beingx/"sources' of
international law, none of these tfactors will introduce a
contrary influence to the law of maritime boundary

L2
delimitation which built up in the years prior to the
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Conventions . and is  best - represented by the = 1982
Tunisia-Libya Continental Shelt Case. ‘Finally, the
requiremeht ofﬁ the need for the parties _to rgach an
~equitable solution is also no new concept, thié beihg an
underlying tactor in all three Couft decisions discussed ina
was explicitly referred fov in fne_ 1982 decision of the
International Court.39
| Consequently, irrespective ot whether .the 1982 Law
of the Sea Convention comes into ettect40 in: whether the
Treaty is only ratified b§ a féw cpuntrie$,41 it will hav%
virtually no impact on the law of the sea dealing with the
delimitation of. maritime boundaries between states. All tne
Convention_does inlArticles 74 . and 83 is’ reter back tu the

law as it developed prior to and s.nce the Comvention. That

-will not be reviewed.

2. TECHNIQUES USED IN MARITIME BOUNDARY DELIMITATION -
' ‘ '

K

(a)‘ The median/equidistance line

As pointed out earlier,42 while the

median/equidistance line principle was' the dominant method

of delimitation in the 1958 Law of the Sea Conventions, it

has subseduéntly been relegated into a bosition where it 'is
é%ow ley one. of the many delimitation techniques: which the
parties or a court can consider during the deiimitation
process. Indeed the Internatioﬁal Court noted in 1982 after

a -review of the 1958 .Conventions and 1its 1969 decision,
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that: "Treaty practice; as“weli as ﬁhe Q;Story of Article
83 of the dratt convention on the Law of the Sea leads to
the conclusion that equidistance may be applied it it leads
to an equitable soiution, it not, other meth&ds shoﬁld be
employed."43 - While the ‘Court went on to n&te that
equidistance is not a mandatory principle,44 a recent study
has shown that: ~ "In some situations, an gquitable division
may.best be effectéd'through applicatipn ot phe equidistance
method; in other instances, that is not the case.
Equidistance ' often provides a starting point for .
negotiations but may subsequently be modified or abandoned
Cthletely."45 This was the case with the boundary drawn
through the Torres Strait, between Mexico and the Unitéd
States in the Guif, of Mexico and the Pacitic Ocean, and
between Italy and Yugoslavia in tné Adriatic. 'Tﬁe boundary
drawn -in the English Channel and out . into tﬁé Atlantic
between England and France was also an équidistance line,
being moditied by the half-effect test,to’accouﬁt for tné'
prolongation of fhe Scilly Islands, and the second segnent
of the boundary between Tunisia énd Lib&a was modified to

N

account for the Kerkennah Islands.

(b) Agreement

One principlewanicn has been reinforceg by the

-

1982 Convention is that the. parties attempt to agree on
their mari:c.me boundary rather .than for the matter to'be
- determined by unilateral declaration or third party

settlement. While the 1982 Convention does provide for the -
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résolution ’6f unresolved ‘boundaries through a dispute
sgttlementa prbcedure;46 the empgasis .continues té\ be on
bi-lateral_a} multi—latefal.negotiation éz agreehent. - One
commentatar has noted that: "... to my knowlege no bpundary
dispute ove; marine jurisdiction has led to arhed conflicf.
"Certain levels of ténsiqﬂ havg occured as a consequence of
the administrgtiqn"of jurisdiction in dispp}ed zones.‘ These
issues, however, have been controlled and have remained 4t a .
relatiﬁeiy ‘1low level. This on?;unate .condition mayi stem
'f;om the noted 'different reabtiops tof questions of
/ ‘ ! h

soVereignty v. jurisdiction or from the very nature of ‘the

occupancy of maritime space. In either event - or for other

reasons '— maritime boundary disputes haveg been

<&

settleq peacefully: or .they have continued for prolbnged:'

périods without ~“incurring active -~ hostilities befween
Sfates. » This state of afféiré appears to be the most
'encouraging, aspect of maritime boqndary ‘delimitatioﬁ
problemé.. It provides a sharp contrast to the ‘history of
land frontier eonfrontatiohs:"47"1t seems cl;ar from the
caseé pféviously reviewed; that_even when thé parties adopt
cémplekely opposiﬁe standpoihts‘in their arguments regarding
fhe placement of maritfme. boundariés; wthey will ‘feel
compelled by the weight.pf internaﬁiqnal 15w and custom to
"begin negotiations over the métter_fn an attempt to settle

the dispute.48

(¢) Equitable solution. ,

IL>has already beén.noted that the two most recent
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sourcesqu the law in this area reinforce the need tor thé
parties to arrive at an eqUifable solution. This is the
result sought by both Artlcles 74 and 83 of the Law of the
Sea Convention and was a prlmary goal of the Internatlonal

Court in the Tunisia-Libya Continental Shelf Ca56549

(d) Equitable principles
In »ali ma jor boundary delimitations the éourts
have emphasized that the principles ﬁsed in the delimitation
process are equitable ones,90 and consequently the natqral-‘
prolongatioq and proportionality tests, and the half-effect
and. enclave remedies have been‘adopped.v Yef in each case
the eduitable principles are subsefvient to fhe ggé; of an
equitable solution, infwhiCh case if the equitable,pfinciple
QQes not provide the necessary'eQuitablevsolution then it is
discarded -tor andthér\until the desired result is. obtained.
In this context it is worthy to consider ﬁne words of the
Court of Arbitration, when it noted that: ‘",..eben under
Artlcle 6 the question wnether tne use oi the equldlstance
.prlnc1ple or some other method is approprlate tor acnlev1ng
ah equltable' dellmltatlon is Very much a’ matter of
apprééiation 'in the light of the gqufaphical and other
éircumstances. 'In other words, even under Article 6 if is
‘tne geographical ﬁnd otner'circumstances of a given-casé
which indicate and 'justify the usé of the’ equidistance
method as the meahs of1 achie&ing an equitablé 'solution
rather than ﬁne innerent‘quality-of'tpe method as a legéi

norm of delimitation."91 Consequently consideration will
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now be given to those speciei ciréumsténces which dictate
the use Qf ceftain delimitation techniques.

(e) islands

‘As was ngted ‘previousiy,52 one ot the most
important provisions to, result from the 1982\Paw of the Sea
Convention was Article 121 and the reCanitiOn _in that-
Artiele that islénds, but not rocks whlch could not sustain
human habitatien or ‘economic lite, 53 were entitled to their
own territorial sea, contiguous zone, e€exclusive econuﬁlc
‘Zone  or cbntinental shelf.54 ~ This ;;ovision will

\

undoubtedly lead ES further disputes 1in tWe Aegean and East

\

China Seas’ where the presence ot 1slands and the eftect to
be given to fhem in boundafy delimitations have led to
continuing unreSOlVed dispufee. The effect 'thét 'a small
islané will have on boundary deiiﬁitation negotiations‘waé
documented in a study by Ely, who noted that an island with
a diemeter of ohe m;le and ;n area‘of .8 Of‘a square mile

would generate % 12 mile contiguous zone ot 155 square

“miles,d5 and consequently one can understand why states such

t

as Turkey, which .have foreign 1slands lying oft ir

coastline blocking faccess to a continental or

exclusive economic zone claims, wish to limit the amount ot
‘ . ‘ \
jurisdiction and sovereignty that an islan# is entitled to

over the oceans.

i
!

1

The' case. studies have shown that various

prd

tecnnlques have been developed so as to m1n1m1ze tne etfect

of 1slands.. The territorial sea of tne Australian islands

f
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which lie to the nérth of the Seaged'Jurisdiction Line 1in
the Torres Strait was restricted to tﬁneé milés,56 and they
were‘grénted no continental shelt rightsibut are within the
extended ;Esheries jurisdiction line'wnicn gives Australia
ilsheries control over the central part of the Strait. It
was only by Australia conceding its contlnental shelt rlghts
and restricting the territorial seas of these islands that

.Papua New Gulnea was able to gain access to the waters and
seabed of ;he Torres Strait. The enclave solution was alSOM
AQtheq by the Court of Arbitqation in the Channel Island
case, where the Channel Islands were granted a 12 mile
maritime zone to tne-nortn and west, thereby leaving France
access to fhe seabed &nd fishing rights of the central
Channel further to the north and west of the leands.57

The other .method useq ‘to give less effect to
islands in boundary delimitations ﬁas been the ;nalfifffect

ltest'. This was first used in the delimitation between Iran
and Saudi Arabia with respect to tne island of Karg,58
tnough tneuboundayy was later modified to account for seabed
mineral deposits. The half-etfect testmwas used to effect
'by(‘tne Court of Arbitration: in  tne case of the Scilly

Islands®9 and also by the International Court ‘with the
60

Kerkennah Islands which lay off the Tunisian .coastline.
As to which cases the half effect test should apply in, it

seems to depend on how much of a distortion the island

causes to the equidistancé line; it its etfect is. .
. , 7 K
considerable _so’as to create a gross disproportionality

-
. \\

\\\%\\\_d//'
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then it seems that the remedy is applicable. Once again
this is a remedy which is required by equity. hIn its
particular case, the Court of Arbitration noted that: "What

equity calls tor is an appropriate abatement of the
disproportionate effects of a considerable projegtion on to
the Atlantic continental shelt de a somewhat attenuated
portion of the coast of the United Kingdom."61 u
Various solutions havg been proposed Qitn respect
to this problem of islﬁnds and the effect they are to be
given in boundary delimitations. Hodgson proposed a formula
5ased on the size of the 1island, distinguishing between
isiets which are only to bé granted partial or half»effect
in a delimitation,62 and ;slands'in excess of 1,000-square
miles with a substantial population which a;eventitled to
full etfect because tney - —Hare mainland in the
legal-géographical sense."63  Karl64 formulated a.,g;st’ in

1

which .ne div%déd %né seas between opposite or adjacent
States into four zones of incréasing distortion. In Zone A

the island is entitled to a full territorial sea because of
its proximity“ to the coast and it being within the
‘territorial sea of the state to wﬁich it belongs. The
island may also be used as & basepoint.B5 An island in Zone
B, wnacn lies between its own state's territorial sea and
the median line, is also entitled to.é territorial sea, but-
is not to be used as a basepoint in the drawing of the main
boundary 1ine.66  An island in Zone C, which ~is in the

!

region of the median/equidistance 1line, 1is similarly only
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entifleq to a territor%al sea due to the distortion'it would
cause ;o the main boundary line;67 while finally an island
in Zone D which lies totally in the maritime zone of the
opposite or adjacent state is only ‘éntitled to its own
territorial sea and is to have no effect whatsoeverjon‘the
main boundary 1ine.68 The only exceptions to Karl's mo&el
are islands which‘ constitute a substantial portion of a
state's territory,89 —and ftor islands which have been
traditionally recognized‘as entitledhto historic rignts.70

While these solutions to thenprobler céused by
islands would be useful guides in cases such as the Aegean
Sea and the Torres.Strait, they have a limited value due to
their failure to account for all the vériable circumétances
of each case.7l As Symmons noted: . "...the attempts to
extfapolate supposedly objective fofmuiﬁe from IexiSting
State practice have limited value when théy are proffered as
solutions for the future; for their very rigidity ineyitgbly
fails.to take inté;account all the circumstances which may
be perceived to be relevant in a given situation or to cater’

for the manifold possibilities of the resultant treatment of

an insular formation which such particular cir- mstances may

be seen to warrant in solving insular basepoint problems."72
(f) Natural Prolongation
‘ The presende of troughs and structural

discontinuities in the seabed has been a matter of .some
dispute in continental shelt delimitations with the Hurd

Deep in the English Channel73 and the Mediterranean seabed
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adjacent to Tunisia and Libya74 tiguring prominently ;n the
case stﬁdies. Currently__ ghe International Court is
determining the Gulf of Maine dispute in which the United
Stat;s argues on the baSis_of the natural prolongation test
that the Northeast Channel is a sutficient discontinuity in
the seabed to constituﬂé a natural break in the continental
shelf betWeén Canada and the United States.?9 The
signiticance of troughs and irregularities  in the
continental snelf, a matter which was noted in- a 1957 Report
to the First Law of the Sea Conference,76,arisés trom the
legal definition of the continental “shelf in the 1958
Conveption on ‘the Continental Shelf, in which it was
described as being: ".;.the seabed and subsoil of the
submarine aréas ad jacent to the coast..."77 and that in the
~1982 _Law of _the Sea Convénti&n which provides that the
cqntinﬁntal snelfvextends: "E..beyond its territorial sea
tnroughoﬁt_tne'd&tural prolongation of its land territbry to
the outer edge ot- the continental margin."78 Conseduently
if a coastal stafe is able to prové that 1its poﬂtinental
snelf-legally'extepds to'a ceftain po}n£ in thevseabed aﬁd
that tne‘snelf of an adjacent or opp§site state does hot,
then on the basis of this geographical factor .an equitable
solution would have to account for such a prolongation of a
Eontinentalﬁsnelf in a boundapy delimitation.

The natural prolongation argument is of grégt
significance in the delimitation of the seabed surrounding

the Timor Trough between Australia and Indonesia and the
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Okinawa Trough between Japan and China. "In this\contexf
the doctrine 'of natural . prolongamioﬁ"becomes critical,
directing our attention to circumstances’ that may be
described, because of their irregﬁlqrity, as reievant and
speéial.i Consequently, where the geomorphology of the
séaped locéted between two opposite States discloses a
s&gnificant break, trench or trough, that structupar
disbontinuity will, subject‘ ﬁo appropriate scientific
evidence beihg adduced as to the nature of the break, priﬁg
facie be tréated as m;rking the limits of the coﬁtinental‘
shelves or margins of those State§2"79

The importance of tﬁe natural prolongatioh

\
-
criterion is dismissed by some co@mentators who "note the

»

decided cases which determihed \\that~, no .structural
discontinuity in the éeabed;existed, and fhat the criterion
is only“relevant as an entitlement fﬁﬁtor yni¢n allo&s a.
CO&sfal state to lay claim to a portioa\of the codtinéntal
shelt.80  vet, the seabed features in those cases wére not
of the same dimensions as the Timor or Okinawa Trougns.81
While the decision of the ¥nternational Cougr iﬁ the Gult of
‘Maine case may add to the jFurisprudence in tgﬁé area it will
be the resolution of the disputes concerning. \the Timor and

Okinawa Troughs which will be of real significance for the

natural prolongation test.

(g) Other geogrgpnical factors.

Another. geographical factor- which is relevant is
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 the shape of the coaétline, such as whether it is concave or
convex,82 whether exceptionally long promontories OT capes
héve'a distorting influence on the boundary line,83 or it
largelﬁbays‘ or gulfs result in adecent states becomi
bpposite states for the purpose of the boundary delimitation
process .84 |

(h) Historic and Economic Factors

Though bistoyic cifcumétances were rejected in the
funisia;Libya Contihental.Shelf Case,g5 it is.arguhble that,
‘witn the pewly created exclusive ecgnomic zone emphasizing
the right of access to, fishery -resources, historic fishing
rights yill become of greate;.importance. Sucﬁ a right was
rgcognizéd in the Grisbadarna Case wﬁen the Court

/ . B

specifically cgn§;dered the right of access ot the Swgdish
' - .

and Norwegian _fishermen to the fishing banks in the

‘delimited a.rea.\g'6 Also 1in the 1974 Fisngriés Jurisdiction

Case b tween Iceland and the United Kingdom, the

International Court referred to the f&t@ that: "State

S

practice én.thafsubject ofvfisheries reveals an increasing
and widespread accéptance of the cOncepp_ of preferenpial
righté for cdastal "States, pérticularly in favour of
countries or teiritories in a special ;itu;tidn “ot
debendence on coastal fisheries."87 In this respect tﬂe
decision of the Internationai Court 1in the Gulf of Maide
Case will be looked forward %o with anticipation to see how

much weight the Court gives to this factor when delimiting a

unified continental shelf and fisheries jurisdiction line.
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As. a consequence of these geographic,‘geolog%cal
and historic factors which are all relevant circumstances to
consider in a deiimitation, vdrious eQuitable principles
have been dgzeioped tqg account fof those factors. With
respect to islands, both state pfactice and. judicial
dgiermination have seen the enclave and half-effect remedy
ééveloped to account fd; the disbrdportionate eﬁfect fnat an
\ :

{sland can haveﬁon an eqdidistance/median line. The natural
prolongation test has aiso been de§e16ped to accoun% for
t%ougns or seabéd depressioné.which constitute a signiﬁican}

break in the structural contindity of the 'continental shelf,
‘while modified lines can be used‘ to account ior historic
usage of a natural resource. : @

& :
. (i) Proportionality

One equitable principle developéd by the
International Court whicp has caused some controversy as to
'howland when it should be applied is the proportionality
tactor. In the North Sea Continental Shelf Caéés the Court
held that this factqy‘was.ong/ﬁ~‘H..wnién a d;limitation

. 6
effected according -to equitable principles ought to bring

A
)

about between the extent of .the continental shelf
appértainingv to the States cogéérned' and the lengtﬁs of
tngkf respective coastlines, & - these being measured
&ccoréing to the general.direction in order to establisn the
necessary.ba}ance between States with 'straight, and those
with markedf& concave or convex coastsf or to reduce VETY

irregular coastlines to their truer proportions;"88 While

<
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the Court of Arbitration in the Anglo-French delimitation
seeﬁed to downplay the use of this principle,89 it was A
major factor "tor the - International Court in détermining
‘whether the boundary line between"Tunisia and Libya was
equitable.90 Notihg the relationship of this factor with
_equity, the Court noted: "It the shelf areés below the
low—wé&erfmark%ofﬁjgglrelevant‘coasts of Libya ﬁre compared
with those around _{ﬁe relevant coasts ot Tunisia, the
resultaﬁt c;mparison_will,'in the view of the Court, make it
possigle ﬁ§ determine the equitable character.of a line of
delimitation;"gl ' The Court seems to be saying that the
proportionaiity: test 1s one that \is used to determine
whether the line drawn has resulted in an equitable SOlution'
to the delimitation problem.

,Coilins and Rogoft, who note that the delimitation
of the Bay of Biscay is an example of an equidistance line
and the, propSftionality  tactor being combined,92 have
determined that the . joint equidistance—pfuportionality
approaén: "...begins with fne coﬁstruction _of an
equidistance line, the equity or inequity ot which 1is then
determined by comparing the seabed areas allocatedifo e#ch
State to the lengths of‘their coastlines. If the ratios of
the seabed areas and the coastline lengths are out of
proportion, the equidistance line . is 'open to question.
Under such circumstances, the factors "cgusing fne 

disproportionalty must be identified and assessed. When

these - factors are found tp have an impact on the
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equidistance line that is out of proportion to their size or
signiticance, they must be discounted in th. construction of

the final, or equitable,, boundary line."93

Some doubt 'éxists as to whether Jtne
proportionality factor is'to be applied in all cases or just
in certain circumstances. McRae uses,.asﬂa basis of nié
argument that the proportionality factor has no
applicability in the Gult of Maine dispute, the premiée that
the Coﬁrt in the North_Sea Continental Shelf Cases did not
adopt: "...a broad principle.that:the share of CUntiﬁental
shelf accorded to .a state musf be in proportion to its

coastline, but the narrower ﬁrinciple that, in.a situation
of otherwise equ;lity in respect of the length of the
coastlines, “the effect that ‘concavity, convexity, or
irregularity of coastal,féatureshpaé upon the size of the
continental shelf that accrues to the state concerned~hust
be ‘considered."94 NotQithstanding _that the Court in the
Tunisia-~Libya Continen;al Shelf Cése stated that the essence
of the proportionalty doctrine was to compare "like with
liké",95 the length of the respebtive coastlines dboﬂ which
the comparedicoastline and seabed ratios were baééd was 185
kilometers to 420 kilometers in favour of Tunisia.96 The
consequent ratio of 31:69 can ;nardly bé described as
refieéting a situation of."otnerwise equality" in the length
of the coastlinés. It. will be of ihterést to see what

etfect the International Court gives_to the proportionality

" factor in the Gulf of Maine caSe.
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(j) A line perpendicular to the direction of the coast

3 Another equltable factor which has been used as a
basis upon which to draw maritime boundarles from time to
time has been a line perpendlcular to. the general direction
,of the coast. Such a line was used in the Grisbadarna Case,
until it was discovered that it would cut across the
offshore fishing banks. This problem wae remedied by
redirecting.the boundary one degree.97 Such a line received
consideration in the Tunisia-Libya Céntipental Shelf Caee
ﬁhen the International Court noted.tﬁat: "...the factor of
perpendicularity to the coast and tee coecept of
prolongation of the geheral direction of the land boundary
are, in the view of ﬁhe Court, relevant criteria to be taken
into account in selecting a line of delimitation cezbulated
to ensuge an equitable solution..."98 While such a iine is
limited to those cases in which a eelatively stf@igﬁt
coastline existe on eithef side of the land frontier, and
where the frontier meets the coast at 90° rather than on a
sharp angle, it can v provide a starting point for
negoeiations if the parties are xprepared ‘to. modify or

abandon the line at a later stage if it is inequitable.

(k) Previous boundary'lines respected by the parties

Another equitable principle which | the
International Court made use of in the Tunisia-Libya
Continental Shelf Case, was the previous attitude of the
partiee as to how the bouedarf should be drawn. The Court

emphasized the importance of a 1919 fisheries line which
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was recognized by ,Frénce' and Italy99 and also a de facto
line drawn at 26° from the land frzntier, which resulted
from the manner -in ~which . both parties granted 611
concessions during phe' 1960’g and 1970'3100,‘ as relevant
factors xo qonsider when drawing tﬁé first ‘Sectorzof the
maritime 6oundary.101 .While this.'apprbach has been
criticized,ioz it must bevaégnowledged that a de;ihitation
-which takes into account all of'?hese relevant factors and
produces a boundary -that in part_Qas_generally égreed to by
‘the parties at oné time is more of an, equitable solut:ion~

than delimiting a boundary in a manner which is contrary to

the general wishes of the parties.

rd
¢

3. THE EXCLUSIVE ECONOMIC ZONE: UNIFIED OR SEPARATE
MARITIME BOUNDARIES? T : o :

As previously_noted, the impact of the 1982 Law of
the Sea Coﬁvention wili be compératively shall upon the
'actual delimitatibn-principles involved in maritime boundary
deiimitations .betweén. States, but where it will have a
considérable impact> is 1in the‘ reéognition of extended
maritime. zones. TheAteQ}itofial sea and contiguous zone,
which are now recognized as extendiné vtwelve103’ and
twenty-fourl04 miles offshore respedtively‘ shoul& Cféafe
little trouble betweeh States ds'they extend'these’zbnes
from their previous limits, especially as the delimitation
techﬁiqueé outlined in Article i5 ape"substantially similar

to the customary law and that in Articles 12 and 24 of the

1958 ConVent;on on the Territorial Sea and Contiguous Zone.
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. The recognition by the Convention of a 200 mile ExclgsiVe
‘Economic ZonelOS Qill have a considerable impact on boundary
delimitation;'irrespective of whether the Convention enters
into forqe or not, because it is arguable that theLZone is
now part of customary international la@.lOG The unique
feature of the E.E.Z. is that it cfeatés a regime of joint
jurisdiction over -the natural fesources of the seabed and
the wa;efs superjacent to it.107 »Consequenfly the '‘E.E.Z.
overlaps the continental éhelf regimé in its jurisdiction
over fhe seabed. - | .

The 1982 Conventién also sbeéifiés the Qidth of
the.cohtinéntai sheif:fegime in much greéter detail than the
1958 Convention, 108 iproviding ‘that the ;ontinental shelf
shall have a minimum limit of 200 mileslO09 and a maximum of
350 mﬁges or 100 miles from the 2,500 metre ’isobath.llo“
Consequently it‘is conceivable that separate lines wil} héve
to be drawn for both the E.E.Z. and continenfal shelff The
isgue %ihat arises is. whether different equitable factors
will be relevant for the delimitation between stétes of the
two regimés, with the result that a séabed jurisdiction iine
willvdiffer from the E.E.Z. line, 111 especially in those
cases where States are separatédvb§ stretcbes'of Wétervless
than 400 miles in width. .While'.factors sﬁch as the
dependence of fishery species on 'the environment of the
seabed and the need for national laws to Dbe édhinistéréd
over a unified =zone of jurisdictionll2 point to- tge

practicality of having unified continental shelf and E.E.Z.
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.boundaries, these factors did not deter Australia-and'Papua

New Guinea tfrom providing .that Australia ‘had fisheries

jurisdiction within a zone of Papua New Guinea seabed

jurisdiction.113

It “would seem that. new equitable principles may

have to be developed in the future to deal with E.E.Z.

r

delimitations between states, due to the current principles
being primarily suited to contiﬁental spelfbboupdaries; fhe
f;ctors nof historic" usag% and economic dependence on the
fishery resources may be Qf greater‘signifiCancé td E.E.Z.
delihitations. It has“.béén;>noted that, due ‘to the
 complexity of the new régime; an: 'H..efféctivz eéonomié
zone boundary so;utidn must accomodate the reality of a
_upified and independenf"gpean environment. The arca

enclosed within . one nation's -economic zone 1is but one

fragment of. a complete and fragile marine €cosystem,

extepding seaward into the mid-ocean and laterally across

- . . n ) \ .
zones of national jurisdiction. Any attempts to administer

.

0

a?tifiéial_ boundaries without, international co-operation .

pt

’willlpfoveAfutile, thereby risking destruction of thewv1tal

~

economic zone resources which a nation seeks to control-

‘

unilaterally."114

4, /EONCLUSION: THE CURRENT STATE OF THE LAW

It is now possible to determine \what the current

state of the law is and“now States should go about

delimiting the maritime boundaries which exist ' between

t?é’. . The .pérties should always seek to delimit = the
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boundary on the basis of agreement and only after long and
unsuccessful negotlatlons should ‘they submlt the matter to a
third party, as a negotlated agreement is always more llkely
to satisfy than one which has been imposed. The goal to be
songntAis an eduitable solntion which takes into account all
ot the relevant c1rcumstances of the case. 1In reaching this
solution, equitable principles are to be applled but in
sucn' a fashion. that if\ they do not achieve an equiéable
solution tney can be discarded in favour\of olners._ As a
basis upon which to begln negotiafions a median or
equidistance line can be drawn. This is not the only line
that can be drawn, a line perpendicnlar to the coast has
credibility in some>cases ‘but the equldlstance kine-is. more’
able to account for the various. coastal Ieatures which may‘
exist. If the equldlstance llne does noe adequately account
for those features so that it results in a dlsproportlonateb

v

delimitation of the waters and seabed compared "to  the

coastline, then tne llne can be modlfled or dlscarded.. In
' the case of islands Whlch it glven their Iull effect would
result in a disproportionate delimitation, tnelr presence
can be diminished by tne 'half- effect test' and varﬁatlons

thereof, and by the creation of enclaves. The natural

prolongation test is also -a 'valuable criterion f.or

'determ1n1ng the outer limits, of" the boundary‘ in a
contlnental shelf dellmltatlon. Other factors such as the

snape of the coastline, historic fishing rights, mineral

r€eSOUrces, economic 'considerations and the wishes. of the
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‘parties, can also be considered so as to obtain an equitable
sélution. When the defermined lfne has been delimited, the
proportionality .test can Be applied to énsufe that an
equifablg SOiution has been achieved.l15  This method of
W’ : .
delimitation is currently acceptable for the territorial
sea, contiguous zone, E.E.Z. and the contfﬁental- shélf,
though some bf these factors will be .more relevant than
others in the actual delimitation of ‘each zone.
V While | the forthcoming decision of the
Interngtion#l Cogrt of Jusfice in the Gult bf Maine case 1is
unlikely to have a great etfect on the law. it may clar;fy
certain points. Of particglar interest will be‘the Cqurt's
ruling on natural prolongation and the Northeast Channéﬂl
Canada's use’ of én equidistahce line to dipinisn the effect
ot CapevCodAang Nantuckett Island, the impaét of hist&ric
f%shiﬁgﬁ rights "upon a unified iisneries anﬂ coftinental
shelf bpundary, andithé use~of the propoftionality factor'inA
a sifuakion where there is no distinct cut off point for the
two adja;ent coa;tlines.
.Folidwing the developments of the. Third Uhited
Natidhs Conference on the Law of the Sea and the growth in
the bu§tdmaiy iaw( 376 potential maritime boundaries were
identifiéé in-1982;ﬁofcwhich only approxiéapely_go had been .
negofiateq;116 Conéequently. it has been noted that:
";.,ever§ cqastgl\state in the world will éVentuall& have to

~negotiate at ledst one maritime boundary with at- least one

neighbour. Under the regimes of nagprow territorial seas,

P ' : .
i v . ANy
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contiguous zones, and the bohfianiéi/élelf, a tew States
could create“ maritime zohes without direct chtact with
neighbours. This situation will no'longer prevail. As a
result, issues and principles of boundary delimitation ﬁre

concernsbof all coastal states. Not all maritime boundary

C . . . .
delimitations will he "troublesome or engender disputes. No

stéte, however, will be immune from the eftects of the

delimitation principles as they currently exist in
internatienal law..."117 It is tor this reason that "it is

important for the law to be settled so that when the

delimitation Process begins, states will know what

principles to use as they negotiate these maritime
boundaries with their neighbours.
S. Whittemore Boggs  wrote in 1940 that: "In

order that boundary problems may be amicably solved, every

conceivable factor should be taken into consideration when

new trontiers are to .be established, and the best human

wisdom should be applied in placing the boundary where 1t
™ promises 'to function with least friction and to occasion a

minimum of expense."118  Though these words were written

with respect to land frontiers'they apply just as much to

at

the boundaries of the se;.ﬂ By adhering  to those thoughts
~and following the guidelines on delimi£ation as they exist
today in international law, the many maritime boundaries in
the world which are still to be settled should be peagefﬁily

-

resolved.
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