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- ABLTRACT

]

It hao been stated many a tines that the Taw relating to
internatioral trancaction. is a developing aftd changing cyster. The
matn purpose of this otudy i4 to explore the compatibilat, ¢ the
exioting Y ut grder, more particularly in the intermational Lo G-
cial field, wity the anpirations «f the countrie, of the Thivd World
for econori developent. Ir that contest we are escentiall, con-
from o vite o deportant ouer fion of drhevent bie, of t]»-;Wt”«ﬂﬂ
Teqal syctar oot the problos of Gte diciriringt v affolt)

The stutly ~pecifice 1y, atthpix Leocurvey thia criticel anprct
of interraticral trade Taw. 1t looks et the Oeneral fgree ont or
Tariffs end Trade--GATT, the bevotone of irternalicnal tracirg rela-

~
tionhiys.  In so doing it revicws the nronosal for g generalized

3

Syt of perfororces Cor tayour of all ot doveloping countrie )
adv cetod Dy the Unite f Tiiriens Conference on Trade and Devel rent
(Ui 7205, and the tasic tenet of the most-favourcd-nation (MM
privcigle and the roverent toward, froe trade based on the cconos i
theory of corpoarative advantace,

Further o cuch diver.e arca . of crrcorn as itpert controls,

N

export vecteicr e trade teres libe £ b (Free on buard) ard (0§ F

Y.
1.

(coat, insurance and fredor o), comrwrcial letteore of credit ard bille

of 1aminq crediccussed. The ramificgtiors of the current derand for
the roviaior of dnternational comrercial rules are ovaluated.
A Y

The conclusion reacied is that the leqal rules of the inter-

national sverter ond ayater 1tself reflects the interests of the few



field £ evours the western and northern developed States and in fact
discririn ter gquinst the meny developing eastern ond <outhern nations..
It is clear from the review carrvied out by the ';tu(“, that tW&g
developing countries are intent in altering and expanding the rulas
applicable in the arce of international corrercial trancactions to

~

cover more fully their concerr for rapid modornization.  The fundo-

mental et le of g«n]vvng A Just and equitatle relationohip botween
the »ove " and the "have-nots” P9 the raiaon d'etre for cuch off rte.
To that cnd *he ¢ (f the concept of Mool lective eoonemic security
porten ™ the future developrant in thic coonlicatgd Sphere not din

»
that arpl ing o the arena of collective security for

similer ‘o

peace .
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CHAPTLR 1
INTRODICT TON

This «<tutly ds concerned with soe of the issues involved for
the newly independent States in the restructuring of the exicting rule
applicable to internctiond) trade. In so doing, it examines only (Crfujh.
aspects of the law governing 1nterndtionﬁ? trade.  Similarly, in a
general way it treats the current derand for the estab Tishr ent of ¢ el

.

international economic order. On this basis questions, such ag whet oo
‘)

the establicshed rules cre conducive to the airs and obLlectives o

1

developine countries in provoting econciric nodernisation need to Le
ansiered.  In brief, sone partsg of this study will criticize the Curvon:
state of the dinternatiorcl coiiercial rules as botng Lianed and in fe. Lr
of the develeoy ! nations.

Since the Tate 19205 the total world trade volure hon incrrﬁ;rd
froi S00 LilTven to $242 billion in 10f9.] This ri;e in irternationg]
trade dndicate . the sicnificence of this to the internalicrel econun v,
Also, trade policy considerations need to be viewed with thoce applicat ]
to roretary exchange.  The post-war years have been marked by an increa-
Sing tendonty towards trade interference in the interests of nationel
balance of payients problons.  There is Jittle doubt that since the Tof
"Cairo Declarcetion of the Developing Lountrics“,? the emphacis by the

1 John R. Stert “"International Economic Policy--Perspectives for
1970s " 5 Journal of International Law and tconomics 101 at p. 10%
(1970-1971).

¢ nited Natiors Docunent A/5162, Annes (19€2). Also, sce General
fosenhly Poecolution 1l (WWI1) 18 [ecerber 1062--1067 Yeartook
“tothe Unitoo Naticne ‘nereinafter cited as Y.E.U.N.) United Nations
cublicetion Sales ho. 63.1.1, at p. 253,



’

-

. : , . .3

countrics of the Third WorldPhas been placed on trade (as against wid)
v

as the primary instrument for the economic development of the developing
countries.

This chapter provides the necesscary background to the problens
facing the developing countries.  The desivorats of the new States is

that aid from the developed nations hais not been advquatva ard that the

3 In order to assiat the develeping countrics to reach the United
Naticns Developnert Lecade oal by 1970 of o viniror annual croutd
rate in aggregete incene of 5 e cont, the develeped countries
werc at that tire ta contritute "finarcial resources”  (fore:gn
aid) cauivalent annually to 1 per cent of their national inccre--
U.N. Doc. E/Conf. 4¢/141, Vel. 1 at p. 44 (1a964). URCTAD 11 set a
goal, reaffirrod by the General Acsertly of o wdnitw annua!l
trensfors anounting to 1 por cent of the grosy naticnal product
of cach=developed country--U. i, Doc.  A/7218 at p. 31 (1968).

4 tor exarple the flow of capital from developed countries wiks as
follows for:
1961 - 0.L.C.1'. (Orgarizetion for Econonic Co-operation ond

Ceveloprent) and Japan--87.6 billion ($2.05 billion
came froum private investrent--two-thirde of this w. .
contrituted by ather countries besides the U.S. AL,
$4.81 billion core from public sources--60 per cont
of which was contrituted by the U.%.A.; the total
European contribution--nearly equally divided between
public and private scurces--was $3.80 billion--75
per cent of which case frowm France, Ceriany, and
Eritain).

Australia, South Africc - Finlend--$820 pillion Siro-
~ Soviet Bloc--$1.02 hill ormitrionts to econonic
grants and credit. j--51: “ilion in actual disburse-
ments.
1962 - 0.£.C.D. and Japan 57.7 billion ($4.97 billion fron the
U.S.A.).
Y

-- John A. Pincus "The Cost of Foreign A1d™ 45 Review of Economice
and Statistics at p. 364 (1963).

It is observed that annually between 19672 to 1964 0.F.C. D, contrib-
uted approximately S8 billion annually. -- Rubin THL CONSCIitcE Of
THE RICH NATTONG Gt pp. 154 - 158 (19606) .

Aid cormiitiients in real terms have been estimated by one writer as
follows, for 1060 \
[Continued on next paae]



overall Qhurw ot the developing (ountrién in world trade has decreased
and it is strongly betieved will continue to do so {(while that of the
‘deve1opod countries has considerably increased) unlens some drastic
changes are made. It is within this context that the present rules
governing international trade have to be evalualed.

The approeches through which modern econonic growth may be

%
achieved have been described usually o terns of "aid” or "trade"

Recently there has hoeen ¢ definite wportance assioned to trade by the
£ |
developing countries, Particulorly since the establishrent in 1064 of the

[Continued frow p.2 )

France--1.22 per cont of gross neticnal product.

U.S.A.--0.66 per cent of grose naticonal product (or 0,55
per cent depending on whether PoL. dri--food for
Peace Prograr--is valued at world nerbot nrices)
based on value at Anerican official prices.

Gerrany, Pritein and The Netherlando--0.27 per cert of
gross national product of each country.

Japen, Canada andgltaly even lower thun 0.°7 per o cent
of gross nation2l procduct of eech country.

I't was calculeted that the total aid. cornmitrents of the Wes torn
nations of nominally agrounting to ¥7.7 billion--0Q.57 per o cent of
their gress natione]l product--were actually worth in real terrs o ly
amounting to 5.3 Lillion (and that, if the United States Pl 4o
export, were valued at world tarket prices, the total worth in reol
teri weuld have been only $4.7 billion).--Jdohn A. Pincus op. cit.
at o 364,

[t should e pointed out that the growing debt burden (thus accrued)
indicated thet rany developing countries had to (and nust continue
to do in the future) repay about 50 $er cent of all new resources
transforred to then towards discharging previous debt obligations--
the “bur¢pn of debt servicing charges”--U.N. Doc. TD/B/103/Rev. 1
(Septerber 1966) ot p. 5. ’

5 "txports of primary cormodities account for some 85 per cent of the
export earnings of the less developed countries”--Harry G. Johnson,
ECONOMIC POLICHES TUWARDS LESS DEVELOPID COUNTRIES at p. 84 (1967).

6 The General Assenbly was convinced that the econoidc development of
the cdeveloping countries nust be based "prinurily” on their own
efforts, and aftirvied that national efforts to achieve this nore
[Continued on next page. ]



Unitted Nations
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However, it <hould alao to pointed out that bhoth ”uid”L and "trade”

are not nmutuall

y exclunive and the tendency has been to Qonbine

e

. } . .
both measures ot the ame Lime. Constderahle portions of the

developing countries' economy i alao tlosvely ticd to the developed

countries.,

In their quest for modernization developing countries tace
. |

an econcinic tes

boof dmmence proportion,. T1t 4 Lelieved that n

order to achirve this, the developing countric, necd to harnes:,,

anon; other thi

myty lew oo well an the proceas oof L econort

develoinent. A large part of their Taw 15 either inherited or

adop ted fror tr

[Contirucd fro
rapidly vequir
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* pp. 45-45¢ .
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accunulating
technolooy o
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econonies, f
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standards of
cauntries' --

9 Dr. Raul Pre
TRADE AMONLT,
Forum at pp.

10 George Schwa
naticnal tco

T

. 1
Codeveloped countries. Sone of theee Teoal stendards

bt

chthaet dove Toping countries granre Tt s an-

rade = GLUAL Feo, 1707 (\VI;‘ 19 Dece bor, 170127901
Sates helr  E201 0 gt pp. 191-107.

T ULLEDREL L 0t IRACENAND Ly LOPTDST, bacdc Docuront
IR '\\lt aned f‘(t1‘V1.t‘|(“,"‘U.N.P. Cales o, 661,14 at
viloped countries must rodernize their econes jo Ly
stocks of "huran” capital (in 1ndustrial SEITTS, rocg e
nd entrepreneuricel ability) as well as materia) Cal it

)

ioa low Tevel of virtually every asset.  Limited countr: -

id can scarcely have a catalytic effect on theae
Or the process of detting econonic developront starte!
bte prelonged, expensive, and grossly inefficient by the

investnant procductivity normally applied in deve 1O
Harry G. Johnson op. cit. at p. 3.

bisch in John Carey (ed.) LAW AND PULICY MAKING FOD
CHAVE" AND "HAVE-NOT" NATIONS The Eleventh Haraarsk ol
60-61 (19685,

rzenberger "The Principles and Standarde of Imnter-
nomic Law” 117 Hague Recueil ] (1966 - 1) Alao, fe0rn

Schwarzenberaer "The Moo t-Faveured-Sation Standard in Lritish

State Practa
Georqg  Schwa

Rl

ce" 22 bBritish Yearbook of International Law 96(19044 ),
rrenberqger "The Province and Standerds of Internationa)
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Given that many of the factors described above pertaining to the

actual cconomic condition of the developing countrics are accurate, ond

Oﬁf‘*? basic that the ectoblichront of the United Nations Coprisoior

[ S
o international Trade law (UNICITRAL ) in 106F¢ cirree Sl cons
ceived, this study attenpts to carry out an orool of the most rooent

develop: ente in the area of the law of international trade thaet are
stecifricelly relevent to the peculiar conditions o the developing

countries.  What 1t proposes to do ds to try to review the Lcope of
conterinrarvy internaticonal trede lew that i< most gpplicet v te the
corcerns dicplayed by the countries of the Third world.

It might prowe uee fug et this sta i to wutline S5 oorrent e

of whaet io underctocd by the ter "international trece oo . D

the Reporr e oo d b the 1t 0 ooy e Yoo e sty -

Ciive Schrittrnoft defines Gt ao tre Tho i 0d 0 T g -

mercial v Tetionst g of a privetc Tew noture Grvolvirs ditforer e
. as . :

Couniries, Thie accora, to o larie e-tert Witk what S A

in othe 1900 i o van E)[‘T.‘Fu’u Ty e et fhe U ted vt

Generat Ao 0y g, beding "not oo tach an dnterration o) a e nto

R ~ [ - - -

A
[Contiree " vor pooal!
But ot Clive Schodttrnett Iecterret o U v iness Law: A o 1oy
Merchor 00 ¢ Carrent Lo oot ane ool v e 0 129 at pL 1200
Trre Gel "The cormverotal Taves of Siatr1one and the taw of [nter-
natione? Trode™ 6 Cormedl D ITrtovy vtioral Law Journal 55 .

23 Go AL Keol 2208 0 by ot 17 Leves e, TORC--UNTTRD AT Doy o
I SR ‘

MICOTO, O TR e Lo o /b Thieyeinatter it

URCTIEAL YEARGUGE) vodwee T 100000 D ULN L Sales hoo o b 000

at p. 65. *

24 Thid Lt N 1
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rules of conflict of laws a5 applied by national courts and arbitral
triburale ao rather o unificetion of private law in the ficld of
[ 4

interaational trede (e¢.q.. unification of the Taw of international

~
H(r

sale of oode or on the forsatior of contract) These definitions
as trey wtuend ore rather rectrictive, particularly as they scer. 1o
exclude, not only, conflict rules, but also, such + ortant retters
Tas, internetionel cortercial trensections that oy oo carrvied cut by

State ond perc-ttetel arganicetiors and entitien, viere prive e law

nay net be the appdicatle Tew.  Lesides, the excloion of Ty

Taw comy detely froe the defir Chas led to sone attentior o e
drawr to vt leant ore asicct ot thaet Tuw--thot of el H
<
diccricinsticor Gn o Yawe affecting intervn:iornal trade the
apt Viooti ot e st foavoured natios crincip et - -
Yy . urie el tt e bee coraidhoredas fortang part o of i ter-
o7

Fecort v oo v 6oer pertial solutiony in thio field--

meindy Trothe tornoof i terratior o] corventions, Ccorrerciel) cuturn

q

ard prectices . e activity of regiontYiced unitors ity of Tawo--

bud e Crncial cconeric pr e, thet of drcrcased world trade and

T
|

tha i T GF o trade Parriers reverthe e s ST rer aane, It i~

with o particular gt Lo foreroot dinoour rivda thet o aopes o of

t oapreTic e Lo dnternatiora]l coneerce have to o be EYRUS

20 Inid, at . b UL Lieo., AJRT2R)
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This survey commences in Chepter T with ¢ tricef account of
28 . . , ) o 20
the <ources or ortgins of the rules of internationadd commiercial Tew.

The chapter alst curcorily eranines the historical development of

that Taw. It i clear that by the end of the ninc*ecenth century there
was a derand for uniformity, not only in the conflict rulen, bt aluo
in th@ ctbctantive law, due to the diver ity thaot hoed rown in the
appliceticn of netioral laws to commercial rattere.  Until the ¢ond

of the rancteenth contury the Internatior:] Law Ansociotion we:

exclucively corcerned with thico noverent o uniforrity.  Then folioed

o~

in TESE the Hague Conference on Privete Internaticonel Law. In the
early twentictr cortury the forratior of the Internctionel Maritic,

Comtnioon Yed to the creation ¢f a nuwbey of drterraticral conver*tiorg

Za Tt ot b pertipent tor ut to indicate whet o reant by the tor
TSOUT LeL m- 0 word that has Ceused eroush Juricprudential o corntro-
verty.  Suttioe to oguy thet @ Great deal of Titerature has beor
devoted to tive coa i ctaon of thio tere when applicd to leqga)
deveicnimente and 1t con b seid te have rany peanivgs which oo far
do not seer to heve oyuired o uniforn signiticance for thone who
use 1t Lut withbews e terir into the controversy aend strictly for
functionel purpe o0 it richt well be aporopriate, despite provioos
Critiars bty Frofegacrs AlTen (Coo¥L Allen LAk TL THD BAY TN th

Edivien (16 v -l e art (e LUA LD Hart TRL LChohn s uE oL
(V00T at pp . 2oe- a7 L te dust talpond s oric gl eaprossion Caouy e
of Taw (fur Purie A ndae twe onseo of Ufor g1 (those v to

a rule the Toroe o Tow) and Trateric 1 (these teor which 3t
substance T4 drown Lk s e ctatuts ool etel ). Thie Traterial”
SOUrce wan furtrer oub-diviacd by Salrond as UTenal” thowe whioh

3
are recoanice s by the Tew Ttoelf Tibe ctatutes, Judicial procedent,
custorary and cenventionel Trawe--and "higtorical --those which dre
NOt o vecerniscd oy above but are terely perquanive as, for
exary e, the writinge of FPothider, which it was held were bdned on
the "corpu. varie Civilict of Juatinion, which in turn it owas
MATNEEINeG woere tobern tron the praciorian edicts. --Salmond on
JURTSPELDELCE Titn edition {(1957) at pp. 132-134.

2% Throughout trae otudy "international cormercial Taw" s used inter-

Y



in the field of maritine law. The establishment of the Leaqgue of
Nations envisaged, amongst other things, that in fiscel and economit
requlations and pclicy, non-discrimination was tp be the basis for
the conduct of comrercial and financial deaelings Lo teeen the nation:s
0* wld.  The inter-war period dominated by the Great Depresaion,
exce ive protectionism and widespread discriminatory trec practices,
saw d¢ nurber of dinternational conferences in 1022, 1927, 1937 and 1933
attempting to deal with the econoric problens of that age confronting
the world. “ither the world economic conferences, nor the efforts of
the Lecdne Of Naticns aehieved real pregre .. In fact the net reouls
was to increase rather than to decrease trade barriers during this
period.

The declarctions in the Atlentic Churter ord the grand desion of
the United States and britain for the post-war world order, in the .
early 1440 was meant to bring cbout for all States accens or eiual
terms to the trade and raw materials of the world., Thooo PYonoun crente
in fadt becane the cornerstone for post-Yorld vaor Il dnternationd]
eccnonic planning.  The internatioral econor ic plane devised a4 a
result by thé United States opted for nultilateralion and the ¢1irir.-
tion ¢t 11 preferential and diccrininatory trode Jractices.
The United Nations Charter gag> the organization authority to

tackle interrnational problenis in the econoric, socicel and hunanitaricn
fields that faced the world coseunity after the ravages of the Second

World War. In discharging this responsibility, the United Nations

Economic and Social Council (ECOSOC) in 1946 established a Preparatory



D ~ ~

nation multilateral trade conference (which resulted in the General
Agreerment on Tariff and Trade--GATT) and in 1948 in Cuba of the
United Nations Conference on Trade and Employrent (which produced
the Havana Charter). When the General Agreement was negotiated, the
problen of accelerating the econnmic developinent of the developing
nations was not 1ookd6$fyun as the central issue. Besides at that
tine, sany of the Afro~k5ian states were still in fact under forcign
domination.

‘

By 1962 circuristances had changed and the developing countrics

in the "Cuiro Declaratjon of the Developing Countries” conplained and
\

N
strecsed that despite un?Yersa1 acknowledgrent ¢f the necessity teo

/ . L .
accelerate the pace of the develouprent of the majority developind
|

quate teasuyes hed not been adopted. To meet the basic
"

countries, a

nceds of these ¢ Yes, it was vehewont]j urged that it wes not

sufficient just to ley down sorie rules and principles indic ~hat

had to be c¢voidedsin the gonduct of international trade, as the arguiment

went, was the case the General Agreenient. For these countrics

it was essential to determine what had to be dorne and to formulate a
policy of positive action. Further, the developing countries conplained
that the developed nations did not always comply with the rules and
principles of the General Agreerment unless it suited them. It was

also pointed out forcefully by the developing countries that GATT had
not served them the same way as it had the developed nations.

Over tinec the focus of the new States' discontent has also been

directed towcrds the existing legal framework. Morecover, they believe



needs. For them the emphasis 1s on the need for the law in this
field to be responsive to the aspiration of the dcvcioping nations.
More rccvnt]x, they have called for the democratization of the legal
order té serve their particular economic goals. Also, the developing
countrics stress thet international leqgal rules should reflect o

consensus of the contemporary world corrunity. It is even arqgued thet

it is
. . oonot the function of ntexnddonal Lac (o e
sccond hal g of The twecntdeth contuny to pueicet the
vested antesest acesOng cut of an ontesnatocrad dostude
bution of pelaticad and coonemdie poorvr (ol Dan
annevecabsr clnged bt 0 adiust condiaect e (i?oneais
on the bascs wldol contamrenau opindon sea s
.. - S - -
Subficdend o neascal e to be entdeted te o
. - " . . . ]
crgandsced suppent of @ wndvensal Cuwvuw<fu.“o
- This disenchantient by the develeping countries played sorie
part in the formation of UNCTAL in 1564, To some ertent the same 15

also true for the call by ther in 1966 for the progressive harronization
and unification of internationa] trade law, which led to the establish-
ment of ULCITRAL.

The enmergence of GATT as a general code for the conduct of
internationel tradc is next briefly described in Chapter I11. The
orientation of GATT towards « free-enterprise econoric system was
inherent in its basic provisicns, and elesents of fr@o;trade theory was
supposed to have influenced its forunation. The underlying assurmption
of the GATT tariff system ic thet inports and exports are to be
carricd out under g free markct—econonj. It follows from this that
countries that have centrally-planned economies would necessarily have

to adapt their trading patterns in order to participate in GATT.



There are few developing countrics that_can be said to possess all

the attritutes of either a free mar exonomy or a centrally-planned
economy .

The fundamental principle of gfper¥ most—favoured-qsfion (MFN)
treatment--the embodiment of non-discrimination in the General Agree-
ment--1s treated in this study in some detail. The centrul.commitmont
in the General Agreenent is the essential obligation to accord MFI
tréatment. It was firmly believed at that time that the MFN clause was
the best means of correcting past errors and upholding non-discrimation
and thereby ensuring cquality of treatient within the then prevailing
free-trade philosophy. [But the obligution of non-discrimination and
MEN treatment was not considered absolute since exceptions here pernitted
by the General Agreercnt.  The obligation of "national treotment"
within the General Agreement rieans that inported goods are to be
accorded the sare trecatment as goods of local origin with regard to
government requlations and taxdtion. The question of tariff negotiations
Cneeds also to be connidered. With successive tariff reductions reculting
from the verious Trade Conferendes or Rounds, the importance of non-
tariff barricers gained prorminence and called for urgent negotiations
for their abolition.

The specia1vprovisions in the General Agreement relating to the
developing countrics need to be evaluated in order to ascertain whether
the undertabing of trade expuansion in favour of the developing countries

has been adequately discharged and whether the measures provided in

the General Agreement are consonant with the goals and aspirations

Af bl mA bt oo O . ~ -

16



17

fully rclevant to their requirements. In their view immediate adjustment

af "‘the GATT rules in their favour is imperative for the continued

validity of these rules. With this perspective on GAT] we are in

substantial agreement. Nevertheless, it should be cmphasized that

this so-called "temporary agrecment" is still one of the principal

regulating agencies for world trade and the current 1975 trade nego-

tiations in Geneva under the auspices of GATT are of vital importance
(5.8 Y

to the devc1opi§ﬁ countries.

Following upon the discuscion on GATT, the rules applicable to
inport transactions are described in Chapter 1V. The post-war
interrational regulation of world trade has its genesis in what
economists have termed--policies of "begyar-my-neighbour', pursuit
of which it was believed resulted in the virtual elirination of
international trade. During this periodf"ﬁUqu{}ivv restrictions were
viewed as anathema tao the orderly expansion of\L§r1d trade ond the
General Agreenent regarded them as the archcerindnal of 1nterndtibnd1
trade, requiring in general terms their inrediate eliminaticn.

In dealing with import controls our focus is primarily dire ‘ed
at the General Agreenent.  The General Agreciment's intention, it we.
maintained was to contain precisely formulated legal rules, som.*
terned "contractual”, which were to be directly applied. But tr
Gencral Agreenent also contained various exceptions to these sp
legal rules, as well as escape clauses. The suiltability of somc
these legal rules of trade conduct, as well as the question of i-

effective enforcenent by GATT, was a matter of prime importance f

i

an . ~ . . . _
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specific rules oend whether sonme accommodation can be achieved which
would allow them to depart from its strict compliance.

[t should be remembered that the General Agreement mahes o lear
distinction between tariffs and other forms of trode barriers. Tariff
concessions were normally to be made at internatioral trade corferences
called tor that purpose under the principle of reciprocity. These
tariff concessions were then to be extended to other Contracting
Parties by uweans of the MEN clause. Non-tariff barriers, acoon din:
to the General Agreement, as a matter of principle, were to be dveedifo0.
abolished. However, this never naterialized and trade negoticticns
(under the Kennedy Pound and presently under the Tokyo Round) J]SQ
concerned non-tariff barriers.

The Gencral Agreenent cets out in <ome ectuil rules qppliceble
to import trensactions, prohibiting certain neasures and requlating
others. The substantive ot ligaetions, under the General figrece. nt, as
far as they apply te ivports tiay be divided into:  taritf com it onte;
MEN treatiert; and cervtein obligations pertaining to non-tarifi
barricrs.  Thus, quuntitive restrictions are generelly probibicod, ouboeot
to specified exceptions.  Other measures, such as thooe dealire witr
marbks of origin, have speciel rules. Anti-durping duties and countor-
vailing duties aftfecting imports may only be applicd in accordarce
with specified rules.

The General Agreement i« replete with provisions that were
incorporated as a result of American domestic activites. One such

action relates to tariff adjustment (escape clause relief). A party



developments and (L) the cffect of General Agrecrent obligetions, (1)
which caused cerious injury or threatened serious injury to doresti -
moducers of Tibe or divectly competitive products. It 3o only atft
thic has been entabliched that a party s free, in respect of cuch
a product, to suspend the oblTigetion (under the General Agrocr ent ) o
whole orin part or to withdraw or nodify any concossion gqranted by
it.

Fetitions froo Goreatic procucer, caninat inorcaned 1 ports,
which have roedi thedr prodact, nornocoe e titive ot only i o 1
marketo but an the done tic rarbet a0 owe 1Ty Rave ol Ted e
use of TadJuntrent it e s ETH L thier T ate il o T b o
industries, adjactr et agodictarce Gn the forr b relos itior of
Workers after votraining Doy o0 o the doveloant by do e tic
fivv s of difterert Tinee of procuction bhove boen alvoceto A L,
;42fwfi\fi cally for tae indit o “tates ac o policy alternative.

\

It chould be pointoed cut that e "eocape (lause” safecuan
syster fow Doan the Lonerd Acrrrent a0 faern Goed to g very Tioit
extent in the past ard 1ru?p4d theve 5 bhoer widespread e ot th

called "voluntury rectraints” progear. e owhbich has  brought abogt
frictiorn dn interngticnad trede relaXicors.  The developinre countrice
f ;

\ . -
attach areat 1rpertance to the refori Wlaticr of the existing catedar
rules.  They propose that differenticte and rore faveural e troction?

-

should be granted to ther and that, as o gerncral rule, safcequard

measures should not be applied by developed countries to inports fru

developing countries.  They beliéve the only esception would be in

a o _r B ~ . . ~
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conaidered,

articled

Tho.

The

General Agreement
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rule ot non-diccrimination and MEN treatmer?

a o bhetheosporte an well as to dmport, but this o cub et

to om0 oo ptiona, Quantitive restriclior P et
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paterials, an et o tured or osendi-ranMNMacture! products, includ
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rulen ard Do diren goverriag the irpocition of export controlo, the
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derel of i ard cquitat le gcrena to such Stpoties, and offective
cernultative jrocedures on probless of qunply Shertages.,
[ J
Haviea dealt with the general rules in the Gencral forcesont

relating

as f.o.b
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& .
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. {free on board) and c.i.f.

niry trade
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(cost, incurance and froNgt) are
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Industeie oo g rute e of countricg, along with o gener 1 ahort
foret v carreroy Y v ed an dinfluertial role in the contatae oL .
foobo contracte . The Creatior of nationa] Pippir, crd dneuear .
Tnduntrice coart that Y, ors dn thoce (ountrien wers o onracs ¢
use oot ternas Tor sorme deve loping countrive the uor of £.0.1

centracts pertitted the preservetion of scarce foreiagn oohoe
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cargo despatcher. With the inscrtion'of provisions known as "¢ronerc
tion clauses™ or "negligence clauses” in the bill of lading or other
documint chipowners beaan to 1imit contractually the ctrict liabilit,
imposed upon ther . The widecpread use of the "frecdo of contrecot”
)

principles as expresaed in both the common law and civil law CyLtens,
virtually reversed thepositior and the carrivore ca o to ot Shar -
selves froi practicelly every licbility of (coean carriace.

The strugygle botween shi; arfc o and cargo ints recte Col e 10 o
head by the developrents that encucd ir “re United Stateo and tho

P

Britich Loriniont, whose neritive trace at that tire dipendged on

Eritish shipowners.  The result wes the enactroent in the (nited tete
of the Herter Act, 1682, ir Austrelic - f tie < a Tl vace of o
Act, 16045 in New Jeaterd of the Oappin., oo oo oo Act, 100+

and in Cenada of tie Canadian Weter Act, 1010 (the o -culled Caran
shippers’ courtrie . ar crder to vetove the b and abuse Pt
unlirited "freedor of contract .

It also car e to boe realiced by bot the hipoening oand car
interesty that further refort w. . needed wioich woule bave to Le Pace
on international agreerent if it wae to e of any prectocal ovelue te
maritiyv cormerce.  In 16924 the cocue L le wore the ensuin o o

A detand for the revigior of the Pague Pules orcae i 1o g

1

- . L. . . -
a consequence of two Britioh Judicial deciaior:, coulr e vt desire
by some countries for a change to beep up with the “ires after sore
r
forty years of those Rules. The 1962 Stockholm draft protor ol

(gencrally referred to as the Visty Ruleo) was the baoin of the 106

Brussele Protocol thet amended the Hague Rules.
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Overview

This chapter corrences with a brief acceunt af the sources or
origing of the rules of international commercial law. It d{f.()
cursorily v Tres the historical development of that law, describin,
its recept o into the verious runicipal 1§w5 over g periocd of tine.
It 15 clear that by the end of 'he nineteenth century there was a
deviand for uniforrity, not only ?hhe conflict rules, but also in the
substantive law, due to the diversity that had grown up in the appli-
cation of national law$ to commercial matters. Until the end of the
nineteenth century the International Law Association was exclusively
concerned with this movencent of uniformity. Then followed in 1893

- 26 -
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the Hague Conference on Private International Law. In the early
twentieth century the appearance of the International Maritine
Comnmittee (CMI) led to the formation of a number of international
conventions in the field of maritine law. The establishment of the
League of hations envisaged, anongst other thinas, that in fiscal and
economic regulations and ¢rlicy, non-discrimination was to be the basis
for the conduct of comrercial and financial dealings between the
nations of the world., The inter-war ;eriod, dorinated by the Great
Depressicn, excessive pretectionism and widespread dicrrimiratory trade
practices, saw a nunber of international conferences in 1972, 1927,
193¢ and 193i atterpting to deal with the econonic problerms confronting
the world.  nLeither the world ecorormic cor rences, nor the efforts of

the League of Nations achieved real progress.  In fact the net result
wes to increase rather than to decrease trade barriers during this
pericd.

The declarations in the Atlantic Charter the grand design of
the United States and Eritain for the post-war w d order, in the
early 19475 was reant to btring abouy® for all States access on equal
terms to the trade and raw raterials of the world. These pronoupcorents
in fdact becare the cornerstone for post-World War I drternational
econowic planning. The international economic plans devised as a result
by the United States opted for multilateralism and the elimination of
all preferential and discrinminatory trade practices.

The United Nations Charter gave that organization auv%ority to

tackle international problems in the ecconomic, social and humanitarian

-
fields that faced the international community after the ravages of  tfie

/
Second World kar. In discharging this responsibility, the United Nations L—\\\‘“



Economic and Social Council (ECOSOC) in 1946 established a Preparatory
Comnittee of the International Conference on Trade and tmploynment.
The outcome of this was the holding, in 1947 in Geneva, of the twenty-
two nation multilaterial trade conference (which resulted in the General
Agreerent on Tariff and Trade--GATT) and in 1948 in Cuba, of the Uni ted
Nations Conference on Trade and Employment (which produced the Havana
Charter). When the General Agreement was negotiated, the problen of
accelereting the econonic developrent of the developing naticne was not
looked upon as a central issue. In fact nmany of the Afro-Asian states
at that time were still under fdreign domination.

By 1962 circunctances had changed and the developing countries it

the "Cairo Decleration of the Developing Countricc' complainec and
stressed that despite universal acknowledurent of the necessity to
accelerate the pace of the development of the developing countries, ade-
quate neasures had not been adopted. To meet the nceds of the developing

countrics, it was vehemently urged that 1t was not sufficient just to lay

down sore rules and principles indicating what had to be avoided in the

28

conduct of international trade as was the case with the General Agreerent.

For the countrics of the Third World it was essential to deternine what

had to be done and to formulate a policy of positive action. Further, the

developing countries complained that the developed nations did not always
comply w}th the rules and principles of the General Agreement unless 1t
cuited them. It was also pointed out forcefully by the developing
countries that GATT had nof.served them the same way as it had the
developed nations.

Over time the focus of the nekatates' discontent has also been

directed towards the existing legal framework. Morecover, they believe

this to reflect the traditional norms evolved by Western countries
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for them the emphasis showld be on the nced for the law to be responsive
to the aspirations of the developing nations. Recently, they have called
for the democratization of the legal order to serve their particular

economic gyoals. Also, the developing countries streas that international

legal rules should reflect a consensus of the conteniporary worlc conmnunity.

It is even argued that it is .
<o eonet e ety ol dntenaai{cinae cae G G Secoind ‘}
/lfl[{‘/ ('ﬁl ¢ Gov{a et coriiatia Lo )"f«‘f\’(‘( T vestod Gidones i
ARCHC ol Lt e a il i bt G
and cooner oy oo Wl aol as (s oveeal (o chaged Lat te
au’jus( Ct'il“/«‘(‘(a"#.y arien f,ff; ce e Lasds wi o), \‘('»If(’l?)\"‘u’f//
OPOTCer w0l SO g ea kel o T booottted to
The enpandno s ont ol icven Commiid 2,

This disenchantrent by the developing countries played an jrportant
part in the formation of UNCTAL in 1964. To some extent the sane is
also true for the call by thew in 1966 “or the progressive harsonization
and unification of international trade Taw, which led tc the establich-

‘v
ment of ULCITRAL.

At present the concern for rapid econoiric development, particularly
throush furtherance of dinternational trade in favour of the developing
countrics, hes assured new irportence.  The formalisced international
pursuit cf the objectives of economic devcelepment has been described as
being busically a post-World War 11 phenorenon.  Just as the concept of
economic development as an internationa) responsibility has been by far
the rost inmportant new departure”in international affairs. An drqgunent
has been advanced by three uuthors] in the form that the aftermath of

the World liar Il has been characterized by three major new develop-

ments which are essentially a new approach in the solution of international

1 Wolfgang Friedmann, Oliver Lissitzyn and Richard Pugh CASES AND
MATERIALS OK INTERNATIONAL LAW (hereinafter cited as Friedimann
CASLS) at p. 9 (1960).



probiems. One of these developments2 it is pointed out, "is the
massive cxpansion of international organization for cooperative
pur‘poses.“3 This phenorena is embodied as having "marked the transi-
tion of international law from the traditional system of formal rules
of mutual respect and abstention to an incipient system of organized
joint efforts for cooperation.“4 This has in turn led the authors to
subscribe to the view that the term "international law of cooperation”

is a general description of the manifold *activities through which all

or many or some of the world's States co-operate in pursuit of connon
values and 1nterests.5 The proponents emphasize that the distinction
between "international law of cooperation” and "international law of
coexistence” lies principally in its purpose--the main object of
"international law of couoperation", they hold, is human welfare, covering
diverse activities and encompassing,‘amongst others, regulation of
international civil air transport, intensification of couiercial
refations, fornulation of winimun standards of enploynment and social
welfare, developrent of international communications, prevention of soil

2 The other two major developrents, referred to by the authprs cre--
the growth in inportance of non-Western States as memnbers of the
world corrunity, and the widening gap between the "rich North"
(the ccoromically advanced States) and the "poor South” (the
econoinically less developed States)--which "has led to an inten-
sification of some major challenges to certain norms of inter-
nationel law developed by the economically advanced and capital-
exporting states of the West" and has resulted in the establish-
ment of sone types of organizations to deal with this problem of
the "rich” and "poor" nations--Fricdmann CASLS at pp. 9-10.

3 Ibid., at p. 9.

4 Wolfgang Friedmann "Some Impacts of Social Organization on Inter-
national Law" 50 American Journal of International Law at p.
475 (1956).

5 Friedmann CASES at p. 1008.

30
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erosion, etc. A gfoat majority of these activities they maintain are
in the form of bilateral or multilateral agreenments or treaties.6

This shift in emphasis from traditional standards and conduct,
more specifically in trade relations, has had a profounc eftect on
the structure of international relations and generally on the develup-
ment* of international law. This has also raised in turn the problem of
how to crcate en ordercd system in the law and institutions of inter-
national econoric relations which wcu]Q best serve the new goals now
being pursucd.

The issues raiscd, from the legal perspective, as being barriers
to the expansion of world trade, require us to review briefly the scope
of conterporary international commercial law. The purpose of the brief-
survey that follows ;s to put the later discussion into perspective and
to provide the necessary background to it. We should emphasize that no

atterpt will be made to carry out a truly cowprehensive historical survey.
1. HISTORICAL ANTECEDENLTS

For our purposos it would be adequate to regard the historical
developnrunt of international commercial law as having gone through threc
phases.7 It is now yenerally accepted that the first phase was in the
forn of the medieval 1gf>mp£§gpgljg.8 The second stage was its incor-
poration into the wmunicipal laws of the various national States that
7 1 U&&ITRAL Y. B. at p. 21.

8 John Honnold "The Influence of the Law of International Trade on
the Developuient and Character of English and Ancerican Commercial
Law" in Clive M. Schmitthoff {ed.) THE SOURCLS OF THEL LAW OF

INTLRNATIONAL TRADL (hereinafter cited as Schmitthoff SOURCES) at
p. 88 (1964). :

s

—



succeeded the previous feudally stratificd nedieval social order.
The third phase, its modern manifestation, it is held, culminated in the
general practice whereby coumercial custom has developed widely accepted

. 10
univer-al concepts.
1.1 Ancient Heritage

One of the nost ancient devivatives of world trade law coullt be
traced even before 2000 B.C. to the old Babylonian Codss of hHarvurabi

: ‘ 1 . . ‘
discovered at Lu5a.] The early Phoenician settlenents in Greece

undoubtedly left their mark as wv]].]z Siniltarly, during ancient Eqgypt
and Greece great trade routes existed ard a large volurme of trade vds

13

carriced out in various comoditics. [t 15 also believed that around

. . 14 . . .
300 B.C. a maritine loan wds known tc have existed in ancient Lreece

9 Ernest von Caem erer "The Influence of the Law of International
Trade on the Developrient and Character of the Conrercial Law in the
Civil Law Countries” in Schmitthoff SOURCLS at pr. £9-93. Also
sec John Honnold in Scheitthoff SOUKCES at pp. 71-74.

10 Clive M. Schritthoff "The Law of International Trade, Its Grovth,
Formulaticn and Operation” in Schimitthoft SOURCLS at pp. 3-5.

11 The Code of Hamwurabi, it is belicved, which was carried by
Babylonian traders to Phor icia and to the Mediterranean world,
was achknowledaed to have Leen based on en older Cabylontan law
(or perhaps even a Sumerian Taw--Lipit-Istar's Law of 2207 l'.C.
which s held to be not ynrelated to the laws of Hutimurabi ), ,>
descended from still an older Mesopotariar culture--A. R. Driver
and J. C. Mites THL DAGYLOLIAN LAKS at p. 306 (1060).

Also, Richard W. Nice (egrfV TREASURY OF LAW (hereinafter cited as
Nice TREASURY) at p. 1964 ). L .

12 W. A. Bewes THE ROMALCL OF THL LAW MIRCHANT (hereinafter cited

Bewes LAW MLRCHAKRT) at p. 1 (1923).

13 For ancient law of Egypt and Greece (as well as for ancient texts
relating to them)--Nice TRCASURY at pp. 45 and 63.

14 W. Ashburner THE RHODIAN SCA-LAW at p. ccxii (1909).



which was extencively used in sca-borne trade. Tt i¢ also abundantly

. .15 .
clear that under Rowme the jus gentum wds also developed which,
J - T -

. 16 ‘ : X _
according to Sohm, was applicd to foreign trader,. By the tine of
Imperial Lore there was wo distin tion boetween the roles of Jus o oenti
and jus Civile at least as far as conmercial transoctions were coneerred.

Wath the decline of the Foran frpive in the Moot (and even Lefore

1

the so-called "Farbarian inveoion”) and ity tall, the contre of e

had toved taat to Lyzantine. Powever, the Poditoryarean «ti11 v air o

a route of corrurication and trade so that it could Stil)l Lo reform oo

.

to as o Lurupean ™o Aotrins but the entry of Islar cevered thie

age-old Tint ar i Moy ter rar oo i oot e s e a Larrier sy o thoet,

as Henrd Piveree dosoribes it, “tne (hristiane, Sayc Itn thaldur pic-
turcsquely, can no hw:m“hmt a plank on it ard the econo ic v o Lili-

I ] 17 , . .
brius" collapsed. The erpive of CRarlemarre was conertially o
continental ore, and it i correctly oboorved thot fron thio i,

: 18 . : . . .

new econoic order., Despite this, in tie ninth certor,, ysantine
and Ttalian cities traeded with the Arabhs of Sicily, Africa end i
Minur, but with destern Europe the crtvn 0 0F th two feithe Pt
ther in g <tate of conctant war, which certrit uted o g Geqgree to the

. . . S 10 .
decline ¢f neoterrn Par ope's (o reial activitios. Un the other hand,

15 bdward oo Tep IRSTITUTLS OF GAT! Fart 1-G.1.78 and 82: G.3.93
Foufth i drtion (1552),
Also, J. B. Moyle Tt INSTITUETLS Cf JUSTINTIAN Volume 1-0.1.1.1.4
and 1.1.4 (1912).

16 Sohir's INSTITUTES OF KOMAN | A (Trenstated by J. C. Ledlie) Third
Edition at pp. 42-44,; 40, (o-00 (150G,

17 and 18 Henri Pircnne ECONOMIC AND SOCTAL HISTORY oF MEDIEVAL
EUROPE at p. 3 (1936).

19 Ibid., at p. 19.
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with the trudv.”(a 1t should also be remcubered that durineg the carly

Crusades, the Canon law, not the Roman law, was prevarling (and whooh
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favour oo <imple good faith unbanipered by formalitie. ),
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).
27 Hitti, a prominent Arclict, states that thi, " on”

was often granted ever to the Crusaders--Philip .
THL ARALS at p. 643 (1951).
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Hitta

28 C. H. Alexandrowicz THE LAW OF NATION. IN THL AT
pp. 71-72 (1907).

[TOTES at

29 Ghunaimi op. cit. at pp. 32-84.
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Roles d'Oleron are also found in the Laws of Wisby).

Schlesimger has given a fairly accurate account of

when he <tates that the €
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3. INCORPORATICHL 1O IULTCIRAL LAKS
3.1 England

Since the growth of English Lew Merchert is weld g
through three stages of cevelopient (the third stage Tead
incorpotation as part of.the Cowron Lovw), * will Lo usef
briefly to descrite the stagycs ol dev--lopr it

The first stage ended with Coke's appouintr ent as L
Justice in 1606. Defore that time, the Law Merchant wae
adninistered by special courts for a special class. As f
time of Bracton in the thirteenth century, it hed been res
there were certain classes of people "who ought to have o

such as merchants, to w;pﬂsﬂr,tige is given in the Court
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39
the Selden Society by Maitland) held in 1275 and 1291, contains series

of cases which clearly show how the merchants administered the Law

arc
Merchant and why such cases did not come before the King's Court. ?
(]

Although the courts of markets and fairs,46 parttcularly the
courts of piepowder (resenbling similar ones on the Continent) were
permitted to apply commercial law based on prevailing trade custons and

usage, they were soon superseded by'thé Courts of the Stap1e,47 establi-

shed by the Statute of Staples, 1353.48 Previous to that time Cdward 1

49

had reccgnized by Carta Mercatoria, 1303 the Law Merchant as part of

the law of the land.

Gererd Malynec, who is credited for having written the f::;?>\___)

book on the Law Merchant in England, stated in his Preface that "1 have

entitutled the book accerding to the ancient name Lex Mercetorie and not
Jus Mercatoruin because it is customary law epproved by the authority

of all kinqgcours and commenwealthes and not a law estubliched by the

5

sovereignity of any prince.
<::// The second staye can be said to have been from 1606 to 1756.

45 Froderic Williar Maitlend (cd.) Selden Society SELECT PLEAS IN

*7 MANORIAL AND OTHIR SEIGLURIAL COURTS Volume 2 at p. 130 et se.
(188%). * '

46 dbid., at p. 133

47 1. F. 1. PYicknett CONCISE HISTORY OF THL COMMON LAL Tour‘h tdition
at p. 622 (1444).

48 27 Ldward 111, stat. 2 (123573)--STATUTES OF THC RCALM Volume I at
pp. 332-343 (Reprinted 19¢3).

49 Sir Frederick Pollock and Frederic Villiam Maitland THE HISTORY Of
ENGLISH LAW Second tdition at pp. 465-467 (1923).

50 Gerald Malynes CORSULTUDO VEL LEX MLRCATORIA Preface 3622).
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Just when maritime and mercantile Jurisdiction scemed most desirable
for the merchant class, the common lawyers began to covet it. First,
the local fair c0urt;, followed by the local maritime courts (which
‘waged a losing battle with the Courts of the Admirality) and then

the AAmira]ty Courts came into conflict with the Courts of the Common
Law. Coke as soon as he came to the Bench began a deliberate campaion
to cripple the Court of Adwiralty by the use of fictions in order to
usurp Jjurisdiction from that court. During this period the special
courts slowly died out and what was left of the Law Merchant wds
adiiinistered by the King's Courts of Comnon Law as a custon and not

as law. At first the custom only applied if the parties were adjudyed
to be merchants.52

The sad situation above continued till the advent of Lord

fansfield on the scene in 1756. This heralded the third staye, which
can properly be described as being the real period of the construction
of a syster of nmercantile law for England. He began the process of
embodying and giving form to the then existing custons of merchants
by incorporating them as part of the Cowmon Law. In® uke v. kydp,53
Lord Manstield pointed out, "the maritime ldaw is not the law of a
particular country, but'Qhe general law of the nations," in a case
where the questidn of freighf, due on a contract of affreightment, that
was interrupted by capture and recapture, was settled by reference to
the Rhodian ;gi»Law ang a ndﬁbér gf books on the Law Merchant of the

X , :
Luropean Corginent.  Whilst in Pillans v. van Mggrpp,54 he said. “"the

——— -”_v~h-~__*
52 1bid., at p. 13. .

53 (17%0)Y 2 Rurr K29 P,
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Taw of merchants and the law of the land is the same: a witness cannot

be admitted to prove the law of merchants. We must consider it as a

point of law. A nudum pactum does not exist in the usage and law of

merchants.

w55 i 56 . ,
In Lickbarrow v. Mason,™ Mr. Justice Buller made

reference to the great contribution made by Lord Mansfield when he

observed that before that

percod we gind 4n Cournts of Law al€ evidence <n
mescanidie ‘cdses was Yhrowin Logethen; they wewe Left
generally go thge fufd @nd they produced no establLslied
prancdpbe.  trom g (L;XMC we lenow the great study has
been te find seme contadn gencraf princdple, not oaly
Lo nule that parntdiculfan case but 2o scrve as a gudde
for the futurne. Mest ¢f ws have hearnd thds préncipfe
stated, neasencd wson, enkanaed and explained . . .
and T shoeuld be senay e find myseld under tle sieces situ
cf dclgorang grom Lead Hans§dcld, whe may traly be sadd
Lo be the §eunden of the commenciad faw of Lngland.9/

Blackstone in his COMAENTARIES maintained that the

. agfacns of commence are nequlated bu a Caw of thedn”
own called the Lawe Mexchant on Lex Mercatondn, which adt
nations agree oand fale netice o and <€ <8 particnariy
hedd 2e be the paxt c¢f the Law of England widch docddes
the causes cf monchants by the gewerat rubes which obtadn
An bl conmered ol countdes and that often cven L maticns
rebatang Lo domestic trade, as fon instance, 4n drawdng,
the acceptarce and thans§ex of BiCLs of Dadange.

See, also Vanheath v. Turner (1622) Winch 24--where Lord Chief

Justice Hobart said “the custom of merchants is part of the common
law of this country, of which the judges ought to take notice, and
if any doubt arise to them about their custom they may send to the

r55 1bid., at p. 1669.

~ merchants to know their custom."
5 (1786) 2 T.R. »3.

57 Idem

58

Blacks tone COMMENTARILS ON THE LAWS OF ENGLAND Volume I at p. 273
(182%). ’
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3.2 Scotland ' (3

In Scotland fromMhe time of James I (and as early as 12466)
there were numerous statutes requlating foreign trade and shipping.
Many of these reflect the influence of the old maritime codes of
various nations and there were also frequent references in the statutes
of Scotland to the Staple port at Midd]ebbrq and Cbmpvere. The Phodian
Sea-Law, adopted by the Poman Law and in so far as thus preserved, .
was inherited by Scotland on the reception of Roman Civil Law. The

CQPSUIado del Mare, the Laws of Oleron and of Wisby were familiar to

Scottish lawyers.%9 In Coltran v. Mathtg,50 the question to be decic®d

was whether the liability of a shipowner was in solidum, limited to

the value of the ship and'freight. This was u]fﬁmate]y determined in
accordance vith the civil law rules in favour of in solidum liability
but only after reference was made to the customrs pertaining to the

Port of Antwerp and of Lubeéck, to the writings of Grotius, the customrms
of Holland and France and even an enquiry into the customs of [nqland
and other cogffries (besides Holland and Francéslon this specific q?int.

In Scrimegeow v. Alexander and Ricﬁggﬁson,s] the laws of Oleron and

of Wisby werce invoked as expressing the maritime usages of nations.

Also, therc were established from the carliest times in Scotland, like

42

other countries, fairs and markcts to which foreign traders came. In the

L 4

59 Lord Murray "The Law Merchant" in Lord Macmillan (Introduction)
- Stair Society THE SOQURCES AND LITERATURE OF SCOTS LAW Volume 1
at p. 243 (1936).
60 (1707) Mor. Dict. 3951.
61 (1769) Mor. Dict. 3955.
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Act of 145662 therc is a reference to the Court of the Fair. The
Jurisdiction of the Court of the Fair was centered in the King's
officers, or the local authority--burghal or feudal. There is ample
evidence that Scottish law recognized and gave effect to mercantile
usages. It is observed by Lord Murray that the whole law in Scotland

as to bills of exchange and their special rights and privileges rests

on the law of merchant.63 )

Bell's COMMENTARIES, the well-known Scottish authority,
held that the

. Lae Menclant 5 wndveonsad. 14 48 paxi ¢f the tar

0f natdons, greunded o painedples of natunod Cqul iy, as
negufazong the transactions of men w:o reside 4n dC§denent
countrces, and canky cn the (ntercounse 04 naticis, <wle-
revdently cf Local custems and munded)yal Caws C8 opantdontan
States.  Fon the ALLustration of thas Cae, the decdsicis

0f counts, and the Wrltdnus ¢f Lavvens (i dafienent
coundndes, anre as the necerded evidence c¢f the application
g the genenal principle, not maling the faw, but handag (¢t
down; ned 2o be quoted as precedents, on as awthenctics to
be dmplacdily fodlowed, but to be takes as guddes Lowands
the establoshment of the pure prdnedples of geweral jutidhs-
prudence.©

3.3 France

In France, the maritime law had been codified in the Guidon de

65

la Mer (1607), and the Ordinances of Louis XIV66 completed the work.

The Reglement pour le Commerce de Marchands (1673)67 codified the

62 Lord Murray op. cit. at p. 245.
63 Ibid., at p. 248.

64 Bell's COMMENTARIES ON THE LAW OF SCOTLAND Seventh Cdition Volume [
at p. XI (1870).

65 Gilmore and Black ADMIRALTY at p. 49,



68

gencral commercial law. The Ordonnance de la Marine (1681) codi-

fied the maritime law for France as well as for her Colonies. Finally,

the Napoleonic Code of 180769

crowned France's entire proYess of
codificafion. This Code's pervasive influence conquered, not only
the Continent, but also Egypt and many South and Central American
repub]ics.70 It must be observed that the customs and usages of

traders were part of the law of France (just as for other Continental

countries), which were codified in the above laws.
3.4 Other Curopean Countries ’

In Portugal, the Ordenacoes A]fonsfnas7] was promulgated as early
as 1446 but did not contain suffjcient commercial law to cover all
situations, so the courts borrowed fron the customary law which was
common to all traders in the Mediterranean region to fill the gaps. The

72 Dutch and

subsequent 1833 Portuguese code was based on the Spanish,
Prussian codes. The Portuguese code has been held to have influenced
the codes of Crazil, Argentina and Pardguay.73

As for Russia, dating back to 1649 during Czar Michailovitch's

time, the Svod 74 was the commercial code in use. This Code, digested

68 Gilmore and Black ADMIRALTY at p. 8.

69 Fredrick wallach INTRODUCTION W FUROPEAN COMMERCIAL LAW (here-
inafter cited as Wallach INTP " !ICTION) at pp. 25-26 (1953).

70 Robert Charles Kelso INTERNAT. ' LAW OF COMMERCE Second Edition
(hereinafter cited as Kelso L/~  ™*tRCL) at pp. 13-14 (1961).

71 Ibid., at p. 15.
72 Wallach INTRODUCTION at pp. 25-¢6.
73 Idem.



and compiled once again in 1835, continued to serve Russia till the
Russian Revolution. It must be mentioned that the whole of the Russian
Empire wds not governed by this Code. The Baltic provinces were

5 Bessarabia continued

governed by the Baltic Civil Code of 1864.7
to use the fourteenth Aentury laws of Hermenapoulos,76 as well as the
customs of merchants; Finland (when still part of the Russian Enpire)

used Swedish law; and parts of Poland used French 1aw.77

In Germany by 158678

there was a general commercial code which
applied only to the Hanseatic League. Prgssia in ]79479 drew up a
general code and in 1867 the North German Confederation adopted the 1861
Code formulated by the Customs Union established in that part of
Germany.go The German Code of 1897--Handelsgesetzbuch--HGB--(Comnercial
Code)8] replaced the 1867 Code. The laws of Italy in the nineteenth

“Century were influenced by the German Code.82

3.5"Uni ted States‘Pf Amcrica

In the United States of Anericq, after the American War of

Independence there was a period of cosmopolitan receptiveness of

75 Idem. .
76  lden.
77 ldem.
78 1égm.

79 Kelso LAW COMMERCE at p. 22.
80 Ernst von Caemmerer in Schmitthoff SOURCES Qp 90.
81 Idem.

.

82 Wallach INTRODUCTION at p. 26.
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international commercial custom. In Swift v. Tyson, Mr. Justice Story
stated that ”Lhe law respecting negotiable instruments may be truly
declared in the language of Cicero adopted by Lord Mansficld in Luke
v. Lyde . . . to be in a great mecasure not the law of a single country

83 But this early cnthusiasm gave

only, but of the commercial world."
way soon to the desire for the new republic to expend its frontiers
and with the emergence of many States and many jurisdictions the greatcr

need for uniformity of laws within the United States took pricrity over

the legal development on an universal scale.
3.6 Afro-Asian Countries

As for the Asian and African countries, they wefe for the nost
part the unfortunate inhcritors of colonial legislation and laws. This
in fact meant the use of the prevailing léws of the metropolitan
c_entres.84 The system of Capitulations introduced in the Ottosian
Enpire during the nineteenth century elements of Luropean laws (more
particularly in the comiercial field). The Tanzimat reforms of 1839-107%¢
witnessed a further reception of European laws in the Ottoman Empire.

The Turkish Cominercial Code of 1250 and the Code of Maritime Conmerce

85

of 1863 were essentially based upon French Codes. Egyptian Cormercial

and Maritime Codes from 1875 onwards were also basically derived from

86

French law. On the other hand Morocco, Tunisia and Northern Nigeria

83 41 U.S. (16 Pet.) 1 at p. 19 (1842).

84 Ernest Boka "The Sources of the Law of International Trade in the
Developing Countries of Afrjca" in Schmitthoff SOURCLS at p, 227,

85 N. J. Coulson "A History of Islamic Law" in W. Montyoniery Watt
(ed.) ISLAMIC SURVEY at pp. 150-151 (1964).
@

RA Thid at n 182
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retained their traditional <ystem of Islamic ]aw.{ In the Indian

sub-continent and Sudan the use of the provision (usually found in

Britich colonial Tegiclations) of "justice, equity and good conscience”

by the colonial courts inevitably led them to apply [rglich laws as

88

developed by the [nglish courts.

4. NINLTELLTH CLNTURY .

4.1 General

As previously indicated prior to the ninetcenth century the law

merchant

The codification that followed in Curope (initially in France) was cssen-
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tially inspired by the idea of clarifying and bringing the law up to date.

In this process a new idea "developed in the nineteerth century; the
idea that it is the province of the leqgislator not only to declare the

existing law, but also to modify it on occasion."”

87
88
89

90

a
O The decline of

Ibid., at p. 156.

Ibid., at pp. 155-156.

Rene David THE INTERNATIONAL UNIFICATION OF LAW (Chapter § in
Volume II, The Legal Systens of The kWorld, Their Comparison and
Unification of the INTERNATIONAL LNCYCLOPLUIA OF/fOMPARA1IV[
LAW) at p. 18.

Idem.
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universal commercial law that encucd ¢4 a result was attributed in
part to the tendency of countrics to national requlation, whether in the
form of the use of statutory codes utilized in Europe, or by judicial
activity adopted by the Conmon L aw. This, it is believed, whether
intended or not, intruduced o certain degree of }igidity and national
bias in the law as against the previous cosmopolitanism. Andre 1un(Q]
has described this "nationalism in the field of law ds the unfortunate
result of french codification and of the German hiztorffalqy Juris-
prudence."”
[
Legislative enactients and judicial practices in pursuit of narro,ly -
conceived national interests also gave rise to a sharp divergence in the
1éws. This development also affected the univeraal noveront of guuas and
merchandise at a tine when advanced technology and the nineteenth century ‘
industrial revolution was in the process of bringing about a wide
expansion in international commerce. It has becn held that large scal.
international trade ggs always needed, in addition to other necessary

93 with

-

respect to the enforcement of obliqutions. To sonme extent this «ertainty

conditions, a certain reasure of security and predictability

was sccured by the use of the rules of the conflict of laws. Similarly,

the Juridical technique of arbitrationq4 as an aid to solution-seeking /\\

91 Andre Tunc "English and Continental Commercial Law" 1961 Journal of
Business Law at p. 237.
. e d
]
9¢ The Historical School justified their development "by declaring that
the law must be different for each people"--Rene David op. cit.at p. 18,

93 Ernst Rabel CONFLICT OF LAWS: A COMPARATIVE STUDY Volume 11
Second Edition (ed.) U. Drobnig at pp. 367-370 (1960).

94 Martin Domke THE LAW AND PRACTICE OF COMMIRCIAL ARBITRATION (196¢).
Also, see U.N. Docs. A/CN.Qg64-- INTERNATIONAL COMMLRCIAL ARBITRATICN
Report of Special Rapporteur (Mr. Ion Nester).
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speci{ically in commercial matters has not achieved universal accep
tarce ecither, so that a body of acceptable rules might be cvolved by
these tribunals over a period of time. This state of affaire, it was
suggested, even brought abput the so-called extra-leqgal development
(in the form of frequent use of stereotype trade «lau.e. peculiar to,

-
international transactions or of standard form contract<, tc.) by the

[y

tnternational commvr(&d1 conmunity which souyht remedic, to overcore
the undoubted inconvenion;o caused to internatiornal troade.

However, by the ¢nd of the nineteenth contury it becare increa-
singly apparent (particulaerly duc to the diversity in the applicetficn

of national laws to commercial matters) that o greater oeanure of

gcr{ainty and predictebility had to be achieved by - cina uniforsity,
not only in the conflict rules, but also in the su * - Jaw-by the
95

use of international conventions.
4.2 Uniform Laws

Despite thi., towever, efforts werc ode with varying degreer of
success to counter-halance Xhis ndarrow nationalistic trend. In the
nincteenth and early twentidth centuries activities were directod tewards,
the creation of uniform Taws\in commercial natters, especially relating
to postal services; sed, air and rail transportation; and bills of
exchange by the use of international conventions and other suitalle
means. The causes of this trend have been expounded hy Andre Tunc as

being: the similarity of commercial expericence in the various countries

95 Chaveau "Conventions for Uniform Laws” 83 Journal Du Droit .
International at p. 575 (19%6).
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the political and economic fmportance of wome countrica- reoulting in

the so-called “"radiation of their Taws "5 ant the acceptance of inter

9%

- It has even been poctulated that three chara

"o

national conventions .
teristics manifest therselves in thie contenporary stade 8F developiont.
These are: "Hirst, the vules of international trade exhibiit a rerarial le

. . . L o L7 .
similarity in all nunicipal Jurisdictions. The reason for this
univer<al similarity, it 1s arqued, is pused on three fundar ental ey
sitions, that the partics, are free (subject to dry national legol
Timitations) to contract--the So-called prircip be ft dhe autoroy of
the partics’ willy that the contractl otrach gt e tultatled--pact s .
sunt servendea, that arvtitration 1o wi ly wood fur oot lom e ol 4.

: 98 o ‘ L
disputes. stecond, the application of internatroael trade Daw o in .
nunicipal cortext is "only by leave ard 1icer oo of the ra*ion. GOVE T
third, the formulation of the rules of internationa] trade i CArviee
out by irternatioral aencies, both goverrnrontel and ron-Gove e ental,

Mebk,arder Goldatyin as early as 1961 expressed the view that

"1t ds tine thet recognition be given to the existence of an autugowd ..

.-
comrercial Taw that has drown insperdhont of the nationgl syste: o of

1aw.“]0] Recently a new dirension has been added to this, which has,, L
L4

96 Anidre Turc op. cit. et p. 237, . e -
} - ‘

97 1 UNCIT=AL Y. B. at p. 22, i ‘
‘ L

98 Idem. ¢ §

e . ,
99 Schrittnoff SOURLE  at p. 4. AL )
100 1 UNCITRAL Y. B. at p. 22. ‘

» 1
101 AL Goldstajn "The wew Law Merchant Reconsidered" in Brttzrfabricuys
{ed.) LAV AND INTEWOATIORAL AL Peqtachritt fur Q1 pve M. Schmitthoff
(hercinafter cited us Fabricus INTERNATIONAL TRADE) % p. 171 (1973).




been aptly deccribed as

developrent of interratio

L.
5.1 General

Unt f\ about the en

103 . .
Love Ao Taticn, a non gqoverncentol dnternational organtezation of
. \ .
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AToo, wee Sana Mo v o aed Ndoholas de Bk at e m!" el
Reportoera) vesort ot T Jeveican bar AoLociation o ;/\..;’: T 1t tee
on INTHRESATION . U 0T T OF PRIVATE Lhw gt pp. oo w1
Yoo Modi v e ot gt e e e agdot o L ,
Mark ot Troo b e unterecco an tegvate Inteyr oo 04 L,
12 Intervatione ! and Corparative Law Luarterly 1000 (et
AT o, s Nadelr oo "The "hated Ftates »oing the nacue Lortoren e cr
- e / - .
Pravate Interpational Law' 3) Law and Contenporary Probler 0]
(Ve ). \
105 Rene David op. ot gt p. 143,
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106

(Internat - unal Maritine Committee) of Furopean participants, marked

the start of technical co-operation between those primarily concerned
in over-seas trade and Jed eventually to the creation of some important

international conventions in the field of maritime law.

.

5.2 Leaque of Nations [xperience ////’

The next major deVe]opment vidS the creation of the League of

Nations.107 President Voodrow Wilson in the third, of his fourteen

points, proposed the "removal, so far as possible, of all econonic
barriers and the establishricnt of an equality of trade cornditiors arong

all nations‘“consenting to the peace and associating therselves for its

|1108

maintenance. In the third draft of the Ccvenant submitted by

President Wilson to the Faris Peace Conferencc,]og he providecd:

It s furthen covenanted and agreed by ¢ Congrac tdig
Pow e that o theds ddsecal ard ccone i requlaticia
Qn o ccicr e doseramoadaocs: Chall be made betieecn one naiien
an! ar o heR ar oy glsc‘réo wodiownkeh they have corvescdial and
B e cad dca(U:UA.T 0 '

.

The Covenant of the League of Naticns in Article 23 4oy required that rember
.

States would "secure and maintain freedon. of comwiunication and transit and

106 CMI wa< founded in 1837 in Anlwerp with the active co-operation
of the International Law.Association--franck "A lew Law of the
Seas" 42 Law Quarterly Review 25 (197¢).  See, also Scdtt and
Miller "Unification of Maritine and Corrorcial Law Through the
Comite Muritine Interrational” 1 Int'l L. (. 4n? (1947).

C.M.I. i< made up of maritime law associdtions n 226 countr e -
Joseph O Sweeney op. cit. at po 75,

107 F. P. Walters A HISTOP- COLEAGUE O NATIONS (1967).

A vid oo Miller THE DRAL D it oF THE COVENANT Volume 1 at p.19

RN
104 David H. Miller op. cit. Volume 2 at po 98,

110 Ibid., at p. 105 (SUPPLEMENTARY AGRIIRN NS @ X).
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) W 111
équitable treatment for the commerce of all Members of the League.

The League took this provision in the Covenant to mean that one

of its main aims was to be< the reorganiia f the world economy thak

had been badly disrupted by the first r. The Economic Committec

of the Lcague of Nations]]z was assigned that task. International

econonic conferences in ]922;”3 19?.7;”4 1932;]]5 and 1933J]6 attenpted

to deal with world econoric problerms and a topic of impor¥ant legal study
at that tine wes the rost-favourid-nation c1ause.]]7 The Leaque alsc in
1924 estat.liched the (o nittee of Lxperts for the Progressive Codifi-

118

cation of Internatiorul Law The Coninittee of txperts prepared a

Tist of subjects, which it considered "sufficiently ripe” for codifi-
s 119
cation. [ e N

~

~N

Neither the world ecorric conferences nor the League Ttself
achieved rocl progrese towards the programme envisioned by the Looguc,

In fact v net rewult in the inter-war period was to increace rather
T Itic., ot p. 739,
Ve PP valter o) cit. oat pp. 177-178.

113 Tado, ar pr. 165-166.

116 Ibic., ut pp. 517-£07,

116 1hid at pp. L0003

Y17 Shabtar foscnne fec,) D ALUE OF BATIONS COMMITTEL F O THE
PRO G Dot oo TETUAT IO O INTEERATIONAL LAY Volurme 1 at
Pp. 20 - (1070

T1e Rid., at p. ovid.

119 Idei.
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120 A
. than %0 decrease trade barrters. -
' -
We should also make some mention abo® the international payments

systen utilized during this period. The use of gold as the basis of

international exchange and the frcé»convertibi1ity of bank notes into
gold enabled central banks, through 1?forma1 co-operation, to carry out
international payments.]z] However, the breakdown of the gold standard
in the inter-war period changed the siLyation dramatically, which in
fact led to the frequent use of governmental regulations and which
undoubtedly affected internatioral pay - ~ts and trade.]g2

Some of the oaﬁer important international entitics involved during
early twentieth century in the area of international economic and

v

. . . . 122
comercial affairs included the International Chamber of Comnerce; The

Institute of International Law;]?4 and the International 1r- titute for

the Unification of Privdate Law (UNIDRUIT).1?5

~ Moreover, the inter-war period was dorinated by the Great Depres-
sion, excessiVe protectionism and widespread discriminatory trade prac-
tices, including the extensive upp%;cétion of quantitive restrictions.
Though the outbreak of the Second World War spelled the end of the Timited
proposals that had 1ﬁ‘thc meantime been df}éitcd towards the solution of
120 F. P, Walters op. cit. at pp. 520-523. .
1217 C. W Alerandrowicz WORLD FCONOMIC AGLLCIES LA ANL PRACTICE
(herveirafter Cited as Alexandrowicz tCONOMIC AGLNCILS) at
p. 167 {1962).
122 Ibid., at p. 168,
123 Rene bavid op. cit. at pp. L8-59.
124 Mentscinkoff and Katzenbach op. cit. at pp. 29-33.

125 Rene David op. cit. at pp. 133-139.
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the central problems facing the world, those of economy, upemployment and
protectionism; nevertheless, during the war itself some groundork was
laid. The initiative was taken by the United States of America for thc

restoration of trade on the basis of multilateralism and the elimination

126

of all preferential and discriminatory practices. Clair Wilcox

-~ . ;
observed that the "United States has always believed that every nation
should afford equal treatment to thé commerce of all friendly States

-
the United States has been opposcdsand is opposed to the preferen-

tial tariff systens and the discriminatory administration of irport

quotas” and exchange controls. "1 27

In Principles Four and Five of the Atlantic Charter it was the
declared intention of the United States and Britain to endecvour "to fur-
ther the enjoynert by all States, great or small, victors or vanquished, of

access, on equal terms, to the trade and raw materials of the world

I|]28

which are needed for their economic prosperity. In Article 7 of

the Mutual Aid Agreenent signed in February 1942 by the United States
and Britain, the partios.plodged themnselves

te the clondnaticn ¢y &l formsy of dascrduonaic
heaiment G antesealconal cormesce, and te the neduc ! cen
0f tardiis and cthier trade bawncens; and, O geweral (o L
attadnment o4 alt cooromde clbyectaves sed qexih o oo
Jogint Declar ot don made oo Augqe st 1, 1941 by the Proselent
of the Uncied Statos %{ Amercca wid the Prdime Monostes og
Lhe Uncted kx’qgfvm.1

126 Richard Gardner STLRLING-DOLLAR DIPLOMACY {(hcreinafter cited as
Gardner STERLING-DOLLAR) at p. 13141956).

127 Clair Wilcox A CHARTLR FOR UﬁhﬂD‘TRAUE {hereinafter cited as
Wilcox TRALUL CHARTELR) at p. 9 (1949).

128 204 League of Nations Treaty Series 381 at p. 384.

129 ibid., at p. 392.

Lo
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.

These pronouncements im fact became the cornerstone for post-Second
World War international economic planning as envisioned by the United

States.

L4

The Bretton Woods Conference in 1944 also recommended the reduction

"of obstacles to international trade and in other ways to promote

w130

mutually advantageous international commercial relations. The -

establishment of a sound international payments system was also held to

be an essential prerequisite to the further develgpment of international

trade. The creation of the International Monctary Fund]3] by the Bretton

Woods agreement, it was felt, provided the necessary international nonetary

. . - . ) . 3
co-operatien by promoting exchange stability and other fiscal po11c1es.] 2
i Pad

Id

,5:3 Role of the United Nations

The United Nations Charter was far more extensive in scope
than the Covenant of the League of Nations in dealing with the problems
that faced the world after-the ravages of the Second World Var.
Article 1133 of the Charter gave the organization the authokity to

“

tackle internationel problems in economic, social and humanitarian

fields, while Article 13]34

authorized the General Assembly to
initiate studies and make recommendations with a view to promoting .

international co-cperation in the economic field, as well as encouraging

Ay

130 United hations Monetary and Financial Conference, FINAL ACT AND
- RELATED DOCUMENTS at p. 24 (1944).

131 2 United Nations Treaty Series 39.
132 Alexandrowicz ECONOMIC AGENCIES at pp. 173-174.
133 1946-47 Y.B.U.N., ".N.P. Sale No.: 1941.1.18 at p. 831.

134 1bid., at p. 832.




the progressive development of international law and its codification

(pursuvant to the latter authority, the International Law Commission was

135 137

established in 194113 and UNCITRAL in 1966).'3% Article 55

stated that:

’

With a view o the chreation ¢§ conddtdons of séab- Lty

and we bt -bedng whdel arne necestaxy fon peace fue and

grdendly nedat (cpns among natons bascd o ey ool fon

the principles of ecqutd nights and selg-detenr cnatoon

of. people, tie Uncled Natdions shall phomete

higlion atandasds of ((vdng, §uld errlegrend and condofcers ¢f
cconemic and sccdal pregress and develepment [and] scin teons
04 Anternationat ccenomie . . . and rnelated prebioems.

In Article 56]38 all members pledged themselves to take joint and

o]
separate action for the achievement of the above purposes. Article 57]3’

provided for the establishment of the specialized agencies. Article
140

62 empowered the Economic and Social Council (ECOSOC) to rake or
initiate studies and reports with respect to international economic
and social matters. On the other hand Article 63]4] also envisaged

ECOSOC as an organ for the purpose of co-ordinating the activities of
the Specialized Agencies.
At its first sessicn in February 1S4€ in London, ECOSUC on the

motion of the United States adopted a resolution establishing a

135 G. A. Res. 1/4 (I1) 21 November, 1947--1947-48 Y.B.U.N. at p. 210.

136 G. A. Res. 2205 (xx1) 17 December, 19€6--1 UNCITRAL Y. B. at pp.
65-606

137 .1946-47 Y.B.U.N. at p. 837.
138  Idem. 3
Ixe
139 Idem.

140 1Ibid., at p. 838.

141  Idem.
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Preparatory Committee of the International Conference on Trade and

142 143 in

EmpToyment. The Preparatory Committec held its first session

London during October-November 1946, at which time the United States

submitte(EE;it a draft of a "Suggested Charter for an International

144 At that session the Preparatory Committee

145

Trade Organization'.
appointed a Drafting Committee. Before the end of that session the
United States announced its intention to initiate tariff negotiations
" with the countries participating in the activities of the Preparatory
Committee.]46
The Preparatory Committee held its second session147 in April-
October 1947 in Geneva, when it perforned a dual function. The
Preparatory Committee continucd %ts efforts at working out a Draft
Charter for the International Trade Organization of the United Nations.
At the same time, some twenty-two nations undertook negot®ations on
tariffs148 as a conference. Besides carrying out certain tariff reduc-
tions, this twenty-two nation conference agreed upon a multilateral
trade agreement, incorporating in advance the conmmereial policy clauses
of the Draft Charter, which resulted in the General Agreement on
. 3 ,
142 £COSOC Resolution 1/13, 18 February, 1946--U.N. Doc. E/22 (1946).

143 United Nations Conference on Trade and Employment REPORT OF THE
FIRST SESSION OF THE PREPARATORY COMMITTEL -London, October, 1946

-- U.N. Doc. £/PC/T/33 (hereinafter cited as PREPARATORY COM-
MITTEE LONDON FIRST SESSION or U.N. Doc. E/PC/T/33).

144 Depa{tment of State Publication 2598 (1946).
145 U.N. Doct E£/PC/T/34/Rev. 1 (5 March 1947).
146 U.N. Doc. E/PC/T/33_.”

147 U.N. Doc. E/PC/T/186.-

148 U.N. Doc. E/PC/T/TAC'/-PM-S.
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149

Tariff and Trad&iscATT). The GATT was intended to be a temporary

P \ .
arrangemént pending the estab‘hment of the International Trade

0rgan1zat1qphr, ;
/

As a resu]{ of the work accomplished by the Preparatory Committee,

a United Nations donference on Trade and Employment was held in Cuba
150

from Novenher 19ﬁ3 until April 1948,
151

when the Havana Charter was

P
finally Produced. The Havana Charter was to establish a perma-

nent internationa] Trace Qrganizat(@ﬁ, but this never emerged.

The period following 1947 saw‘the greatest and most significant
achievement in history,'that of the independence from colonial rule and
alien domination of a large anber of peoples and natiuns. When the
General Agreenient had been negotiated the problem of accelerating
economic development was not the central issue. In fact many of the
Afro-Asian states were still under foreign domination. Yet as early
as 1958 a report for GATT prepared by a Panel of Experts and entitled

"Trends in International Tr'ade“,.l52

galvanized some action through the
appointment of a special conmittee (Committee III o}'GATT) to look at

the particular obstacles to the exports of the developing countries.]
Despite this the developing nations expressed in Hovember 1962 "disappoint-

ment with the understanding and positions" displayed by the developed

149 55 ULTS 308. s
150 U.N. Doc. E/Conf.2/78 (April 1948).

151 Wilcox TRADEL CHARTER at pp. 231-327. .

152 TRENDS IN INTERNATIONAL TRADE: REPORT BY A PANEL bF EXPLRTS--
GATT (1958).

153 TRADL OF LESS DEVELOPED COUNTRIES: SPECIAL REPORT OF COMMITTEL IIL--
GATT (1962).
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nations to the specific progr;nmc of action recommended to the GATT
Ministerial meeting.w4

In December 1961 the United Nations General Assembly had adopted
a resolution entitled “Internationa] Trade as the primary instrument

w155 which requested the Secretary-General to

- for economic development
consult governments about holding an international conference on world
trade problems. In July 1962 a developing nations conference on the -
Problems of Economic Development held in fgypt adopted the "Cairo
Declaration of the Developing Countries" whick favoured the calling of
an international economic co"%rence within the framewort of the United
Natidns, and urged that the agenda should include "all vital questions
relating to international trade, primary commodity trade and econowmic
relations bétween the developing and the developed countries.“]56 The
Cairo Declaration complained and stressed that “"despite universal
acknowledgment of the necessity to accelerate the pace of the develop-
ment in less developed countries, adBquate means of a concrete and
positive nature [had] not been adopted.“]57

To meet the needs of the developing countries it was abundqntTy
clear that it was not sufficient just to lay down some rules and

principles indicating what had to be avoided in international trade  guwn .-

(as was the feeling about the General Agreement); instead it was
-
;

154 GATT--BASIC INSTRUMLNTS AND SELECTED DOCUMENTS 10th Supplement
at pp. 28-32 (1962). 4

] -
155 G. A. Res. 1707 (XVI) 19 December, 1961--1961 Y.B.Ufhrfat
pp. 191-193. R A

oy .
RS

156 U.N. Doc. A/5162, Annex (1962).

157 Idem.
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essential to determine what myst be done and to formulate a policy

158

of positive action. The dissatisfaction of the developing countrices

was predicated on the belief that GATT had not served them the same

way as it had the developed nations. The prina factor has been the

"persistent tendency towards external imbalance assoctated with the

159 I't was pointed out on behalf of the developing

development process."
countries that, while the primary cormmodity exports were expanding
relatively slowly, demand for imports from developed nations of

160 Increased substitution

manufactured goods tended to grow rapidly.
of synthetics bty the develdped countries for natu}al products,> nostly
from the developing countries, was another critical factor. It was
also alleged by the developing countries that the developed natiors
did not always comply with the rules and principles of GATT unless it
sutTted them.]G]

The forcgoing disenchantment played some pert in the creation

of UNCTAD in 1964 with one of its objectives being~that:

Intewias ol ¢
on the Losis o4

nade slew’d beoconductod e ratoal adviaita
Lo rest-faveuned -nat (on

t Creteront !
Showdd Lo oo snor voasuxes detvamer tal te tho {radionr s
ARTeroals Cf oy cowitraes. Hoeweve s, dovedep o covtsioe
Shoacd grant concessdons to devedepng com trces and oxécrd
Lo devicopany comin il Al conces s ey e NET RGN
ancthor wd sleced et GGt G Hao s o e o os
ELCHA, MO QU COnCe S L Cons Ll et arers deve oy
Countracs. New pregerentdal concessdons, both toan Saoand

158 Raul Prebisch TOWARDS A NEW TRADL POLICY FOR DEVLLOPML:] Report
of the Secretary-General of UNCTAD U.ILP. Sales No. - 64.11.5.4.
(1964) . =

159 ldem.

160 Raul Prebisch TOWARDS A GLOBAL STRATIGY )F‘FEV[LOPMLWT
U.N. Doc. TD/3/Rev. 1 at pp. 14-29. .

~

161 Raul Prebisch TOWARDS A NEW TRADE POLICY FOR DIVELOPMINT at n. 29.

|



non-tand (f, shoutd be made to developdng countiies as a
whote and suel, pregenences showtd ot by extended to
devefoped cowndnies . Vevelepding countnies sieed not
extend to the develeped cowithiies pregenential treat-
ment <n operatdici amongst them. Speccal pregencnces at
present enfoyed by contacn develeping countnies 4 coniadin
developed cowitnies ahowt Bo neganded as trana CCdeval s and
subject to ProGre ssive nedaotio., Hiey showdd be e Cimivnatod
as and wlhen egdoc taive PO 0enal measusies yuctandee g
at Least cqudvalent ﬁzé{y‘u:“fm('s To iy cowntndes concesned
come nte openai don.

In the pPreparatiog for UNCTAD I held in 1864 in Geneva, the
Conference Secretariat had prepared a report--"The Developing Countries
. 2163 . . .
in GATT --which cane to the conclusion that there was no dispute
about a rulc of law in world trade, it instead asked:

The questdon (s: What shewbd be the clarccter ¢f thet faw?

Shewdd (Cbe a faw Laved on e e ot oo that the wendd

{5 cssentiall v cgcieons, beon Cerpesed of ceuntudes of

cqual stnendi and corpanable Covens G4 veeuende developrent,

a Law founded, Lhonedere, on the PRGOS of tecpreca ty

and ven-dOseriminat o, ? O shoeuld ¢ be @ faw Lad mecegndoes

devens(ty of keveds (’cmz(vm{c]gﬁw'(’u;ﬁr':m:f and ddffenences
Cvcenmn (ooand ooy Sustoems?

[ 3
Following upon UNCTAD I the Cereral Assembly pas.ed a reso1ution]65
which institutionalized it as a subsidiary organ to itself by providing
for the establishmernt of the Trade and Developrent Board, tre Coranittees

of that Fourd (and their subsidiary and advisory bodies); the creation of

a permanent full tine secretariat (within the United Hations Secretariat);

162  UNCTAD I--PROCLLUINGS Volume I FINAL ACT AND REPORT U.N.P. Sales
No.: 64.11.0.11.

163 UNCTAD 1--PROCELUINGS Voluwe V. U.N.P. Sales No. : 64.11.8B.15
at p. 432. .

164 Idem.
165 G. A. Res. 1995 (XIX) 30 Decerber, 1964--U.N. Doc. A/5815 at pp. 1-5
(1965).



as well as for its membership (to be either Members of the United Nations
or of the Specialized Agencies or of the International Atomic neryy

Agency).“66

As directed by the above resolution the Trade and_
Developmeut Loard set up four cormittces: Committee on Commodities; /
Conmittce on Invisibles and Financing related to Trade; Committee on
Manufactures; and Committee on Shipping.]67 The Trade and Developuent
Boaﬁd also established two sevensmemqer Advisory Comwittco;: one to the
Trade. and Development Board itself, and the other to the Committece c¢n
Conmodf%ies.]68 ~ )

Having concentréted initially on the main issues, these beine nainly
of an economic and commercial nature, UNCTAD then devoted its attention

to the leqgal cbstacles in the expansion cf world trade by exaining the

prevailing practices in the field of shipping]Bg and restrictive trade
170

practices. At about the same time the Hungarian Delegaticn proposed
in a Note to the Sccretary-General the inclusion, o the provisional
agenda of the ninetecenth session of the General Assembly iﬁ 1964, of an
item entitled "Consideration of steps to be taken for the progressive
development in the field of private international law with a particular

W71

view to prometing international trade. Due to the «“ortivencss of

166 In fact UNCTAD has more members than the United Naticns itsclf;
including San Marino, Switzerland, Republic of horea, Republic
of Vietnam, The lioly Sea, Liechtenstein and Monaco.--U.N. Doc. r/5615.

167 Official Records of the Trade and Development board,.First Session,

U.N. Doc. TD/B/SR. 1-24 (196%). ~_
[~
168 U.N. Doc. T0/i/7). \ ~
iy

169 Ibid., at p. 4.

170 U.N. Doc. TD/R/SP.20 at p. 104,

171 1 UNCITRAL Y.B. at p. 5. \\\\\
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that session over the question of the financial contributions towards

the United Hations peace-keeping operations, the item was re-submitted 1 "
by the Hungarian Delegation for the twentieth session in 1965.]7? In . }Hk
a backyround paper accompanying the Note the lungarian Gelegation'attempted

»

N
to justify United Nations involvenment by pertinently observing that

(O ocondtant te the ontenst ol progne s iare dveda
f

mert WhACh 8 @ peceAsatnt vand oy codobocatcon, oo
exa s a kdnd o pregtessoee Jevecopo s whaes o

Andepesndent ) actoecti, ol o ed oo ot ed e
coddqrcation, wul wicch . o e wends ol Antcon s T ed e
Statwtc of the ITntennadcorad Lo Covrcneaon, oo oot oa
Lrpternnat con 7\'51“(«’\‘“".’ o j‘,<'\"u"\ ”w""«{r’. U ST P G SN
«'I(‘:g’:(,k-ifx‘tir Foooarlospyatoo, Soocaie oo ST R LT S FEE SO S A
has sof ot Tovr Sasdoc o e dooe e o e HlD e teer o
States". Asxicoac 10 w1 od e Lot os ) St s ey
rebates toe Moo b apd oAy i o ot s et
the ndd ol cnrteatons o e e e G N
AShori v L L L o L e d by loca e Pl oo ot [
censdden oo t"', the o SO A L AR A TGN SPUL SR XA

. . c 173

seel wosh o ase 504u(ﬁm: 
Having come to the conclusion that its initietive fell within a
field that was not presently adequately reculated by internatiornal T
and w... not sufficiently developed in the practice of States, the
Hungarian Celogaets nosugue  ted trat 30 lTight of the high interest dis-
played by the intearnational comunity, nore particularly the developing
countrics,, the United Nations should find ways crd reans of systerati-
cally dealing with the law of dinterretional trade for jo.sible o1 pliti-
cation, harvonization and unificatien. It should al... ' rientioned that
the Hungarian back,round paper reviewed the work done on codification
and developrent of international law by the League and the United lations,

) ] . . 1
which showed that so far the role of the agencies had been marginal. 74

172 1bid., at p. 10.
173 1bid., at p. 6.

174 UNIFICATION OF LAW YLARBOUY 1956 at p. 345.
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5.4 Creation of UNCTTRAL

g ) -
. L ] . .

The General Accenbly convinced of the importance of the subjedt -
matter passed o resolution in Dedenber 1965 requesting the Secretar, -
General tou mate dQ(JH‘;)r('h(*n‘.iV(' report for dts twenty-first session an

] 17¢ A . . . . .
1966 . To carry out this survey, the services of Clive Schmitthoff,
an emicent Jurict o in the 13¢ld, were retained.  The Secrctary-General's

Rvport]/6 77

Fade an o analy iy of th(-<mnu¢11t] of international trade
Taw by denoriting {he ool technrques utilized to reduce conflicts
and divergencico, Tt arcicated the activities in the field carried out
by inter-c vernser o VT o luding e v sl efforty ) and non-governrental
organisatic g ugercie ot rouptnn . The Report aloo cxoarined tho
method. ,techniques, o oacther and certain *o 10e carordore.s appropriate
for prugroanive ha;nonizdtion diid urdficaticr T oo ended the
cstdblishrpvt of a Uridted Hations Corraosion ¢ Ietorratior o1 Trade
Law, so as to remedy the shortcomings fourd ond descrited v the Peport,
The function  f the Comrission were sugoeste ! ac being thoe of co-
ordiratic --privary tqu—Adnd the fornulation 0f rules in the field.

) Luriry the twunty-first sessior, the “ixth (Legal) Committee of
the Dopeeal &L b]j drbeted the “ecretary-General's Repart.  During the
dicscdueivy cortare funldanental attitude . passionately held by a 1drg€

nuber of *ro Countrio o o f the Third wWorld, revealed therselves. Firgt,

the convi.tioun that divergon dos aricing from the laws of Jifferent States

175 1T UNCITRAL Y.B. at p. 18.
1/7¢ VI_(YQ‘Z' . ¢

177 Itid., at pp. 20-21.
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in"international trade constitute onc of the obstacles to its develop-
ment. Second, thec perceptive observation that progress by inter-
,gg<ernmenta1 and non-governmental organizations in the field has not
//’beencommensurate with tﬁc importance and urgency of the problem, owing
to a nupber of factors; in particular insufficient co-ordination and
<
co-operation between the ordénizations concerned, their limited authority

nd menbership, and the small degree of participation in this field

art of many developing countries. Third, the desire that

ation and unification should be substantially co-ordinated,

syStematized and-accelerated, and a broader participetion secured in
furthering progress in this area.]78

The General Assenbly, following upon some neqgotiations end

Z

compromises /2 in Decerber 1966 established UNCITRAL. 1t was initiclly

composed of twenty-nine member Stutes,180 but was subscquently in

December 1973 ircreased to thirty4six,18] distributed geograptically. -
The object of UNCITRAL wes laid down as being that of the promotion of

the progreasive harnonizaetion end un1f1cct1on of the law of internaticral
-y

trade. UNKCITRAL's functions were enuverbted as:

(a) Co-cndona? (g the woshb o exooia atdons actovg
an thay Focdd and cnocunagang coocpeRaiacr. ameny,
Yiem;-
(O) Premetong wdden partdeopatdicn o the exd<stan i

Aniconnaidonad conventaons and woder accopiaicy
0f exdsidng model and wndgonn Laws; i

178 Ibid., at p. 65. : i
179  Robert Rosenstock "UNCITRAL--A Sound Beg1nn1ng 62 Am. J. Int'1.
* L. at p. 937 (1968).

180 1 UNCITRAL Y.B. at pp. 65-66.

————

181 G. A. Res. 3108(XXVIII)(December, 1973--U.N. Doc. A/9617 at p. 2.

t
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(e) Preparing cx premeting the adopfion ¢f new nten
national conventions, moeded taws and widfornr Laws
and prometing the codification and wader aceeptance
0f <nternaticnal Trade teams, provasdens, cusloms
and practicces, in colloberatcon whexe approprcate
with ongand zatdons operating An thas gfaedd;

(d) Prometng wags and means o ensurdng a und fenm
Aintenprotatdion and applleation b anfennataonad
conventions and wilform Laws 4n the feetd of the
faw ¢f {nteroateenat trade;

(¢) Cobtee!ing and disaeminating germaticn cn patooned

Leaasrataon and modery Logal devedopmente, e ud Gy

case taw, {n 2he f<etd ¢f the faw of « - oneatdenad

thade; ~ ? *
a "

. . . ) , L]
(§) Eszabidal i, and madntadnG.g a cfosce colfobertlen 'g, ‘- .
A oo

with the wiited Nataons Consenence on Trade and
Pevedopmen LLNCTADTS

rg) Madnta O Foacsen wigh ctien Uncded Natoons ¢hudins

and agencees concetied wet (ntennatdicenal trade;
(h) Tad v anv <'(l..]", qetden £ mar deem wse el te fulioly
,‘ . I" -
14 dunctaoens., 24

It may be of some importance to indicate that duriny the debit o

o]
in the Sixth (m”:"ittee”"' and in UNCITRAL,]84 the general view was net

too favourable in defining id tgrw."progressive development “of inter- .
C o W i ' . \E
national trede law". Inf?dgg, many delegates f¥1t that it was not

essential at this stege to evep formulate a definition of international

.

trade law. The purpose, no doubt, was for many menber States not to
restrict the latitude of the Commission in the carrying out of its work,
by providing it with the necessery flexibility (in order to assist the

developing countries in their efforts to increase internationel trade).

182 1 UNCITRAL Y.D. at p. 66. “\..)
183 Jbid., at p. 90. S
184 Ibid., at p. 74. ~ Re
. “/~\ ~ - £
t -
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Although UNCITRAL was created in 1966, its members were only

185

e]ectcd by the General Asscmbly in October 19867. At its First

( \Sess10n in 1968 UNCITRAL se]ected a wide range of topics under various

\_/“'\
categories falling within the field, considered by it-as those most
.. . 186
frequently related to the problems of world trade, requiring attention.

From this 1ist, UNCITRAL selected the following as the priority

topics: 187 ~ Internat10na1 Sale of Goods; Internat1ona] Payments;

International Commercéial Arbitration, and International Shipping

188

Legislation. Within the field of International Sale of Goods, UNCITRAL

undertook an examination of the subfect—matter of the Uniform Rules of

129 , , -

the law governing the International Sale of Goouds; as well as Time-

190 Whilst under Internatioral

191

Limits and 1imitations"(gréscripzion).

. - B 3 . -
Payments, it examined the creation of a new negotiable instrument.
: [

As for International Commercial Arbitration,:bNCITRAL devoted time to

the most important problenms concerning the application and 1nt%rpro-
tation of the existing conventions and other ré]ated problems in this
aroa,]92 as well as promoting the wid;r acceptance of the United MNations
943 L L . B

" es Ibid., at p. 72. N
186 Ibid., at pp. 78; 83, 90; 92; ’108 110 gﬁd 127.
187  Iden.

.

188 This was added as a priority topic during UNCITRAL' S Sec#nd :

Session in 19¢9--1 UNCITRAL Y.B. at p. 110. i

189 Reyister of Texts of CONVENTIONS AND OTHER INSTPUNENTS CONCLRNING
INTERNATIONAL TRADL LAW Volume I, U.N.P. Sales No. E.71.V.3. N
at pp. 39-63. . N

Vi

190 1 UNCITRAL Y.B. at p. 79.

191 Ibid., at pp. 105-106, f41-142. i

197  1bid., at pp. 78, 80-81.
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Convention on the Recognition and Enforcement of Foreign Arbitral Awards

193 )

of 1958. Under Irternational Shipping Legislation, UNCITRAL decided

to examine the subject-matter of bills of 1ading.]9‘

It is clear fromithe foregoing that UNCITRAL, having delW®erately
decided to use Working Groups, Speciq] Rapporteurs and other working
methods,]95 has thereby allowed itself a great deal of liberty in
carrying out its responsibilities. Also, of some significance, is the

provision that UNCITRAL "shall bear in mind the interests of all peoples,

and particularly those of the developing countries in the extensive )
11196 k]

el
Mindful of this certain general legal rules are next dealt with

development of international trade.

by us which are particularly applicable to the conduct of ingernational

trade. We comience wigfo@ examination of the General Agreement on
Qﬁiﬁiy ’ 4 .
42F6F1ffs\and Trade, siACeW4" has been described as consisting of a code

of 9enera1>rU?es for thes conduct of international trade.

<
N /
-~

193 330 UNTS 38.
194 2 UNCITRAL Y.B., U.N.P. Sales No.: E.72.V.4, at p. 11 (1971).

195 o Allan Farnsworth "UNCITRAL and the Progressive Development of
*International Trade" in Fabricus INTCRNATIONAL TRADE at pp. 148a155.

196 1 UNCITRAL Y.B. at p. 66.-
-~ / ]




CHAPTER 111

THE GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT)

1. BACKGROUND

2. MOST-FAVOURTD-NATTON-CLAUSE--NON-DISCRIMINATION
.1 Ondigdn

.2 Lleague of Nations

.3 Undited Nations

.4 Egalitarnian Characilen of MFN Clause

NN

3. NATTONAL TREATMENT AND NON-TARIFF BARRIERS

4. TARTFF NLCGOTIATIONS AND TARIFF CONCESSIOANS
.1 Kennedy Round.
.2 Tokyo Round

D

5. DEVE LOPING COGNTRI!AND GATT .
5.1 Posdition of the Developing Countries

. ' .
,m - 6.  GENERALIZED SYSTEM OF PREFERENCES
Overview (Y w
__f_ i r\\‘ ‘.
. - N\
/ ~
This chapter descr#B%s the emécgencej&* the General Agreement

as a general code for the conduct of 1n€€rnationa1 tradéb,‘The orien-
tation of GATT towards a free-enterprise economic systen'vzs inherent
in its basic provisions, and elements of free-trade theory were
supposed to have influenced its formation. The underlying assumption of
" the GATT(tariff system is that imports and exports are to be carried out
under a free-market'econonw. It follows from this that countries that
have centrally-planned ecpnomies would necégsarily have to adapt their
trading patterns in order to participate in hATT: There are few
develéping countries that can be said to p;ssess all the attributes of
either a free-market economy or for that matter a centrally-planned
eeonomy .

The fundamentd?t, principle of general most-favoured-nation (MFN)

- 70 -
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treaﬁqent--the so-called embodiment of "non-discrimination" in GATT--
is treated in this chapter in some detail. The central conini tment
in the General Agreement is the essential gﬁ]igation to accord MFN

; treatment. It was firmly believed at that time that the MN clause ‘P

was the best means of correcting past errors and upholding non-

\

discrimination and thereby ensuring equality of treatment within
the then prevailing free-¢rade philosophy. But the obligation of
non-discrimination and M#& treatment was not considered absolute since

exceptions were permitted by the General Agreemeq@é obligation

T~

The question of t tiations also had to be considered.

A

Withgsuccessive tariff “resulting from the various Trade

Conference or Rounds, the ta?ce of non-tariff barriers gained
lf' Prondnence and called for ufgent negotiations for their abolition.
The special provisfons in the General Agreement relating to the
developing countries need to be evalua*n order to ascertain
whether the undertaking of trade expahs&ﬁ1in favour 6f the developing-
’countrics has been adequately discharged and whether the measures
provided in the Gereral Agreené:: are consonant with the goals and
aspi:?tions of the developing countries. According to the spokesmen
;? the develuping countries, GATT is essentially a rich man's c]uéy.and
its rules not fully relevant to their requirements. -In their view
inmediate adjustment of the GATT rules in their favour is 1;merative
for the continued vaf?;ity of these ru]éé. With this perspective on
GATT we are ifgsabstantial agreement. Nevertheless, it needs to be

emphasized that this so-called "temporary agreement" is still one of
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the principal regulating agencies for world trade and the current

1975 trade negotiations in Geneva under the auspices of GATT are of v

vital importance to the developing countries.

" 1. BACKGROUND
The'general Agreement came into -existence on the! Ist January,'

[ M

19481 as a provisional measure pending the establishment of the _ -

International Trade Organ}zatiog’(lTO) by the ratification of the
Havana Charter.2 when the United States did not ratify3 the Havana
’E%arter, the provi;ioné] existence of GATT was extended by the con-
sent of the CONTRACTING PARTIES.4 It has ;JﬁEe then continued as an
‘{}lgternational orgam‘zation5 functioning iqé}he name of the CONTRACTING

Al

1 The General Agreement has never come into force (although Article
XXVI does make provision for the accepPtance of the Gemeral Agreement],
being applied by a "Protocol of Provisional Applicatiﬁ-SS UNTS 308.

2 United Nations Conference on Trade &nd Employment, Hav , Cuba,
Novenber 21, 1947 to March 24, 1948 FINAL ACT AND RELATED DOCUMENTS--
U.N. Doc. tkConf. 2/78 (1948). .‘

See, also Wilcox TRADE CHARTER at pp. 231-327.

Gardner STERLING - DOLLAR at p. 378.

When the term CONTRACTING PARTIES in capitals are used tﬂ‘g refers
to the signatories as an entity.

Also, reference should be made to Article XXV as well--Kenneth

W. Dam THE GATT--LAW AND INTERNATIONAL ECONOMIC ORGANIZATION
(hereinafter cited as Dam GATT) aj. pp. 434-435 (1970).

~

5 The Ganeral Agreement itself makes rno mention of a Secretariat
Originally, it was hoped that the ITO Secretariat would service
GATT and at that time the Interim Commission for the International
Trade Organization (ICITO), which had an Executive-Secretary J
appointed at the lavana Conference, performed the services of a ;
Secretariat for the CONTRACTING PARTIES. Protocols of amendment in’
1955 (brought into force in 1957) made changes in the General
Agreement, thereby making reference for the first time to the

. Executive-Secretary to the CONTRACTING RARTIES. At e twenty-

. second session of the CONPRAGTING PARTIES the title was changed to

the Director-General--John H. Jackson WORLD TRADBE AND THE LAW OF
GATT (hereinafter cited as Jackson WORLD TRADE) -at pp. 145-151 (1969).

.
-
N
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PARTIES. GATT began with twenty-ilree original signatories,  but as
‘ 1

of April 1975 there were over eighty members.7 Also, over 70 per cent
of world trade is accounted for by countries which are GATT members.8
It should be mentioned that. the United Statés participation in GATT
rests on the President's Executive Authorit;ﬁ;hdbr-ihe then Trade
Agreements Act, 1934 as amended9 (which did not require Congressional
approval). . .
The structure of the ggnera] Agreement]o is divided into four parts.
The Preamble states the objectives of the General Agreement as being
,;3§ho§ﬂﬁb§*"ndising the sfandards of living, ensuring full employment
) and a large and steadily growing volume of real inc?mg'and effective
" demand, deve1oPing the full use of the resaurcqs of the woeld and - - -
expanding, the production and exchange of goods." These objectives are
to be achieved "by entering into reciprocal and mutually advantageous
arrangements directed to the substantial reduction of tariffs and
other barriers to trade and to the elimination of discriminatory treat-

. . 11
ment in 1nternat101§1 commnerce."”

|

/

J
6 55 UNTS 308 at pp. 312-315 (1947)

« ! As of April, 1975 there were 83 member countries--GATT ACTIVITIES
” IN 1974, Sales No.: GATT 1975/2, at p. 56 (1975).

8 THE ACTIVITIES OF GATT 1967/68, Sales No.: GATT/1969-2,at p. 5
(1969). :

9 _Carl H. Fulda and Warren F. Schwartz CASES AND MATERIALS ON THE
< REGULATION OF INTERNATIOMAL TRADE AND INVESTMENT (hereinafter cited
as Fulda and Schwa¥tz CASES) at pp. 179-182 (1970).
Also, see Trade Act of 1974, Public Law No. 93-618, 88-Stat. 1978.
10 55 UNTS 194.

11 Dhm at p. 391.

\-



In Part 1 (Articles I and II) is the outline of the essential
obligation to accord most-favoured-nation (hereinafter referred as
MFN) treatment and to give effect to scheMules of tariff concessions
(subject to certain stated exceptions). The purpose pf Part II
(Articles 111 to XXIII) is basically éo set out supplementary trade
rules (so as to prevent the tariff concessions granted from being
nullified)--such as the elimination of quantitive ressrictions,”
nationa]tggnﬁtment,yétc. This Part also contains many of the excep-
tions and séfe; uards. On the other hand, Part II1 (Articles XXIV

to XXXV) 1§'Iarge1y concerned.with matgers which can be generally »

described’or eMnigtrative. Part Iv'? (Articles XXXVI to XXXVITI),

- %) - . ¥

a

as its titPe--Trade and Development--clearly indicates, is primarily
u .

devoted tqbﬁﬂHputlining of the principles and objectives applicable

in this ar!a.*

As jd;icated previously much c¢f the General Agreement was taken

‘yerbatim from the draft ITO Charter. As well GATT (according to

3 Accordingly

Article XXIX) was expressly tied to the prospective ITO.]
the Geneva Conferdnce of April-October, 1947 was most relevant from
the point of view of GATT, although all preparatory work up to that
ttye on the draft [TO Charter was also of some significance. Whilst
carrying out the other function--of negotiatirg tariff concessions -
the parties at the Geneva Conference were faced with a dilemmna, the

desire to imnediately put intd effect the tariff concessions obtained

(so as to prevent market disruptions and speculation, as well as

N
- -

12 GATT, Basic Instruments and Selected Documents (BISD) 13th Supple-
ment at p. 2 (1965). ]

13 0 GATT at pp. 439-440. .o

74
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political opposition before the general ayreement bvcame?opordhlo); and
the legal necessity for some countrYes to bring about hanges in their —
laws inconsistent with the General Agreement. The soluticn applicd
was "provisional application” by a Pr:otoco].M This Protucol permitted
other Governments participating in the Geneve Conference until 30th

ne, 1948 to sign, and also allowed any nation to withdraw on sixty

15

days riotice. The General Aygrcement is thus applied by means of this

Protocol (which becanme effective when the eight countrifs mentioned in

the Protocol signed16) or when similar Protocols were signed by other

&

. 17 .
countries. The General Agrecment has never come into force,

even though Article XXVI provides for its acceptance and entry into

force.19

The General Agrgement rests on three essentials: (1) thet trade
should not be conducted on the basis of open-ended discrimination;

(2) that tariff negotiations were of primary” importance and that teriff

14 The Government of Australia, Belgium, Britain, Canada, France,
Luxerburg, The Netherlands and United States of America “undertake,
. provided that this Protocol shall have been signed on behalf
" of all the foregoing Governments not later than 15 November,
1947, to apply provisionally on and after 1 January, 1048
(a) Parts I and 111 of the General Agreement on tariffs and
Trade, and (b) Part Il of that Agreement to the fullest extent

not inconsistent with existing legislation. . . ."--55 UNTS 308.
15  Idem.
16 Jackson WORLD TRADE at pp. 898-899. »
17 Ildem. ©

18 Ibid., at p. 59.

19 Ibid., at pp. 87-89.
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concessions are to be made under the principle of reciprocity;20 and

(3) that there be commitments regarding other non-tariff barriers.
<4

2. MOST-FAVOURED-NATION CLAUSE';NON—DISCRIMIHATION

Y= .
It was generally belicved that in strict economkg terms discri-

mination between countries was objectionable because it contributed

21

to the distortion of international trade. It was argued that if

there were no barriers to international trade, the consequences would

be that "purchases can be madc in the cheapest foreign market and o
sales in the most lucrative. Such a sxstem promotese the international
divi§;3h of labour and enégbrages each country to specialize in the

production of those things in which it enjoys the greatest conmparative

adv.antage.“22 From this it was suggested *nhat it would be possible

to achieve the maximum utilization of the world's and that
n‘ i
capital would be attracted to those parE% of the wor
g "

it can make the greatest net contribution to productivity. At the

anomy “"where

same time, productivity would be stimulated by competitive forces acttng
through the operation of market mechanism.”23 It/wa§>with this philosophy
in mind that the central commitment in the General Agreement was ® e
conceived to 1imit tariffs that could be applied mostly to the imports

of specific goods, and the generalization of this to all GATT parties

~

20 Schwarzenberger "The Province. . ." op. cit. at pp. 409-410.
21 Gardner STERLING-DOLLAR at p. 13.

22 Ildem.

23 Ibid., at p. 14.

- Nl
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by the use of the MFN clause, 2% .

-2.1 Origin
[

The MFN clause has been described as being medieval in origin,zs

and was used in the capitu]ations,26 and later still, in the peace
treaty after the First World War when "the victorious allies coupelled

the defeated States to grant them unilaterally the unconditional most-

27

favoured-nation treatment." The first example of the MFN clause

in a treaty of commerce was believed to be found in a Treaty of Amity

and Commerce betweeﬁ France and the United States concluded in 1778.28

Also, the clause used to be "conditional", "unconditional” or "conditional

29

upon niaterial reciprocity" in form. From about 1860 (after the

. .3
conclusion of the Chevalier-Cobden Treaty tetween France and Oritain O)

the European practice was to us® the clause unconditiona1]y.3] On the

other hand the United States practice, at least until 1922, was to
' b 4

24 The MFN clause in an agreement or treaty, usually between two States,
generally contains the following: the promisor State whidertakes an
obligation towards the beneficiary State to treat it or its gocds on
a footing not inferior to the treatment it has been giving or will
be giving to the most-favoured-third State in pursq&nce of a
separate trecaty or otherwise.

25 1969 YEARBOOK OF THE INTERNATIONAL LAW COMMISSION Volume 11
(hereinafter cited as I.L.C. YEARBOOK) at p. 159.

26 Ibid., at p. 161. -
27 1bid., at p. 162.

28 Ibid., at p. 161.

29 Ibid., at pp. 161-162. .

30 British and Foreign State Papers, Vol. 50, at p. 13.. “

31 1969 I.L.C. YEARBOOK Vol. II at p. 162.
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. . 32 . b
enter into conditional clauses. The difference between the "uncon-

ditional” and "conditional” clause had been described in 1940 by the

United States” Departient of State as being, that:

.o ounden the most- favewned nation cfause (noa \
bitate { "

nal tredtir onoaqre e CONCCTHOILg commence,
cach of the pantces undental es o extend Lo the Goods
of the country of the other panty (roddnent no ey
gavorable thaw thie treatment wicon f accends to £dbe e
goods orqinadang <n oany thond comndng. The wneondot conal '
gorm o the mest davouned atcon elause provades that 1
any advaitage, ek, pAevidege, o it wloccdl one i,

0f the paxtoes v accend e e oeds o4 o thond
count iy siald Lo exteonded dmmedcaten wid wncondctaonally . ’
Lo the Eabe qocds cncgonatan. on the cowntry of the other )
panty.  In ties Jomeocncn does e crase provGle Ao
complete ad Con foniews nendi o on ona ot treaireint .
< Unden Lhe conddiconad domm od e clacse, e tinen
patty 44 cbhtogatad oo entend recdaators and wmeonde
teonaldyy to the ddbe ploducts ol (e ot pastu £
advanta,cs whae! «f mar accond Gooprodec s of s
COac s (ol 40 mecornecdd Conceshaens; (f or b
gag'd Zoeoeantonnd saclo advapta oy cnde o4 and when the Cthen
pan ({ GRUES CosicenA imx\\/m(u(\nu\’»:{” e the concorsaens
made "L such tioond cowndtoes. .o, L33

- "

As for thc'LTause "conditional upon material reciprocity", this is a
variety of a "conditional” clause since whdt it stipulates is that
trea%ment is conditional upon the grantigg of naterial reciprocity (eietpr
expressly stated or can be construed in that sense ﬁrom the provisions
of the tredty or agreement). An exanrple of this is Article 3 of the
Convention on conditions of residencé and navigation between Sweden
and France signed in February 1954 at Paris which indicates:

Subject tc the cffccteve application ¢f reciproccty,

the naticnals of cach of the High Contracting Parties
nes4ding <n the terrdtony of the cthen Contracting Party,

32 Ibid., at pp. 161-163.
'VT\gﬁ‘ Margery Whiteman DIGEST OF'INTfRNATIONAL LAW Volume 14 at p. 751 ‘

(1970). . ,.
e | “



Shall have e 7(:ﬂz(, o the ternnciony of the othen
Conlructany Panciy, under (he stme conddtions aa naleonats of
Lhe most govewred nafeon, foengage O deg Comreice on
cndudtry, as well as n ang {rade on o pregescoen, that

ot nesenved fon na((unufd.Jl,';

79

Richard Snyder believes that (uf,thv United States the "conditione 1"

clause was of benefit as long as ohe was a net tporter and the primary

burpose was to protect her growing inductrial system. With the

radical change in the position of the United States in the world

econony atfter the Farot World War, the only means foq,h@r successtul

penetration of the international markets was througyh the elimination
. o . . . 35

of divirimination ayainat Anerican products in those markets. /The

mecharicr purcued then after 1922 by the United States was the uoe of
" S " “n 36

the "unconditional” clause. The 1927 Treaty of Rapallo between

Gernariy and the Sowiet Union narbed the Fussian entrance on the scene

. 4 . . .
of international trade. Commencing with that treaty, Russia cond luded

. 37 .
a sericc of agreerents on Ml bhagis,
’

2.2 League of Nations

N

\

T

The League of Nations, as previovusly weatiomned, had in Sep tember

1924 establisked the Comrittee of Experts for tha Progressive Codification

of Int(rnatgwuﬂ Law, who in turn had appointed a Sub-Committee (composed

S

34 228 urrﬁ) 137 at p. 1471,

35 R. C. Snyder THE MOST-FAVOURED-NATION CLAUSE: AN ANALYSIS WITH
PARTICULAR REFERENCE TU RCCLNT TREATY PRACTICE AND TARIFFS at
p. 243 (1948).

36 19 LNTS 247.

1923 Danish-Russian Preliminary Agreement--18 LNTS 15
1925 ‘German - Russian Treaty--53 LNTS 85

1930 British -Russian Temporary Commercial Agreement
-- 1071 LNTS 409.

14
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of the former United States' Attorney General George Wickershan and
Professor Barbosa "de Magalhaes) to consider: "If it be possible,
and in whut degree, to reach an internaticncl agreerent concerning

the prircipal means of determining and interpreting the effects of
38

i

the mo-t-favoured-nation <lause in treatice. Ir oo report George

Wickerohar concluded that "it would not seer necescary or desiratle

+

even 1f 1t were practicable tc endeavour to frame o code provicoior to

goverr the case,' and he recorvended thet in ceses of diciute o

interpretation of MEK cleuses o reference should bie rade to Gre of

The Haque trihunc]&.do He also felt that there wds no neces, ity to

have siubotantive rules of interpretaticn in regard to the claune. biing
. . . : . . . 4

satisfied with the ordénaery rules of Judicicel interpretaticr. ] Or the

other hand, Profe.cor Magalhaes wdas of the view that

AT e et o et e bl e BUt possatee e o weaed

SIS Soerend ThanGny To S0 i s cev
Trov Cuddid! [ o Acud e (k'xltl{, T et ]'\l‘ft‘/(‘t.l‘q«'"f’/
e petadeear crsdocn o o e wan. [Seod s e,
Stcrcd to avane D oG hannon wo o retEced pnactaey,

. e L. ar
Woud D mere et D s cAue Lo cccnoree (etemeses.,

The Core Tttec of txperts copcidered these reports at its third ses o
a

in 1627 and df cided that “the intcrnational regulaticr of theeo

questicns by way of a general conventiorn, even if desirable, would

encounter serious obhatacles” and therefore the ¢ pic of MW Claa o vias

38 League of haticene Publicaticons, 1927, v. 10 (C.205.M.79. 1627.V.)
39 Itid., at p. 14.

40 Ibid., at pp. 14-15.

41 Ider..

42 Ibid., at . 15,



not even placed on the list recorriended by the Connittee

.~

for codification, 23

uf [xpert

£ The great depression in the early 1930, as pPreviously pointed

out, brought about the abandonment of the yold standard (resultin,

in unstable exchange rates and the loss of free convertibility ), As g

result the world econoiny suffered a vicious circle of competitive

devaluetion, excessive Frotectionisr, foreign ¢xchange controls,

bilateralicr and the widespread usg of Guantitive restrictions in

trade pclicy. With the virtual cellapse of the internatiord

traue

and payients cyster, *hepe followed the emerqgence of d?écririnatory

trading arrangerents-~fritain and other Comrionvealth countries SOuGh

to solve the probler by a systen of Imperial anc Corpien

wealth

Preforcrcer

The Britige tranple was taken up by nost of the other colurdal power .

The <ixty-four netior 192 World Monetary and oo "

Condonir .

called by the Council of the League of Nations in London set uwp o

Preparator, Comrission cf txperte, who under the heading of "Tarit -

and treaty policy” oL 4 Special atterntion to *ke MPN cleuse as

. . . 45 . .
applied to cormercigl relations . Its Sub-Cornigsion

on (o

Folicy ir the report presented, oot lined the brot:lems of the

STadac 0 200 S e R N R VS ST PR
R S L A T R T S S B A
enlen e omab . e DR T P U N S A S
6(((((\\1’ Lo AR S ) [T
Thene woe & BT Cp e G fave cRothe
M ey Cy CEHC res Lo nalcon clanse, (v (¢
43 Ibid., at p. 1.
44 Green "Commonwea 1th Preferences' Board of Trade Journal 1

(31 Decenber 1965).

45 L.N. Doc. C.4E}M.]8. 1933, 11 at p. 30.

eyt
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46 L.N. Doc. C.435.M.220. 1933, II at pp. 22-23.
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2.3 United Nations

The next significant development
Second World Var period which witnecsed
the reorganization of the world economy.
commitment in the Gencral Agreement was
which establishes the obligation of thec
contents of the mgjur MPh clause in the
described by Jobn Jdackson as "divisible

scope of the clause, i.e., to what activ

*

in this field is the post-
a far-reaching attenpt at

As menticned the central
found in Articte 1 (1)%7
general MFN treatment. The
General Agreement have been
(1) the

1550 two concepts:
e

ity does it apply? and (2)

. ; . . . ,48
the obligaticn of the clause, i.e., what does it require? a8 He

sets out the two concepts in the followi
The scope

(1) Custor: Gatoes and changes of
Ch L), CovneC oo Wt

al {mpestataon.,

Vooxpestat oo, aonld

c) onteninat conad tnasien of
or cxponds;

(2) The method ¢f doven, saor “du

(3) Add qudes and femmatctaes

(a) <mpostaicen and
(0} cxpontation;

[4) ALt mattons wcbenned tooan Ax
and Artecte 111, paragrapi 4
taxes and soulatony L{aws).

ng way:

antt b ey sod o

paurc e Lo ampe iy

- o .
oy and CIalfig s,

-

connecton wein:

tacke 111, panagaygye 7,
{widch coves anterinat

(5) ALE of the above apply onlu to preducts.

47 Dam GATT at p. 397.

48 Jackson WORLD TRADEL at p. 256.
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Anoon o deAtan D Lo any othion C(W{/ AoabE be aceended

ammedegtete ol ancenddteorad d tho taeke product

chaganaton, aroen o destored Lo e tonnatondes caoalk

othen cun(ﬁch<nH raﬁ((cf.dg

This particular clause was held to have been modelled on the
StandinQNFN clause drawn up by the Leaque of Nations,so and the text
was substantially sirilar to that found in the United States'
"Suggested Charter for the International Trace Organization" subwittced
to the 1946 London First Session of the Preparatory Connittoo.S] The
objectives for the reconstruction of the world econuny after the
Second World Mar,\it was felt, demanded the establishient of a multi-

'

lateral syster based on the gencrael concept of the MFN clauce. At °
that tire it was firnly belicved that the MFN clause was the bect 1 canc
of correcting past errors and upholding nor-discrimination and therety

L

ensuring equality of tredtmGntSz within the framework inspired by the

2

[Ga}

ideals of frec trade.
3 ‘
2.4 Lgalitarian Character of MFN Clause

I't should be pointed out that during this pericd the MEN (lause

had also developed an egalitarian chardcter.  Thus, in the Case Concerning

49 1bid., at pp. 256-0257.

50 Ibid., at p. 252.
-

51 U.N. Doc. E/PC/T/CII/25 at p. 2 (1946).

N

52 Schwarzenberger “"The Province op. cit. at p. 411. #

53 Eric Wyndham White "Order in International Trade Relations: the
Role of the General Agreement on Tariffs and Trade" GATT Inf./128
(1969). /
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C

Rights of Nationcls of the United States in Morocco (France v. U.S5.A.)
the International C?urt of Justice interprcted the MEN clause found in \
the trcaties before it in accordance with the intention of the
partics and the general nature and purpose of the MFN clause, by
stating that these treaties ". . . show that the intention of the most-
favourcd-nation clause was to establish and to maintain at all times--
fundarental equality without discriminatioq anong all of the countries
concermd.“55 JThe ¢ssential idea behind the MEN (lause was that
equality of treatrent couid be att;inod by its application. 1t hcs
been held ther WFN treatrort "transposes egua]ity urider international
law intc the economic fic]d‘”56

As for the scope of the rights arising out of the clause, the
beneficiary's right to MFN treuatment extended to all favours given by
the conceding State to a third State independently of the fact whelher 4
the favour granted originated in a treaty, in the practice of rcciprcci{y
or in the Qpcratiqn of the municipal law of the promisor.57 This
right, it has been held in the Anglo-lranian Oil.COmpany Case (Juris-
dicti&h%,sg was created by the trea. enbodying the MFN clause and rot

by the treaty between the conceding State and the third State, wtiich

was a res inter aliovs acta for the bteneficiary. The International

54 1952 International Court of Justice Reports 176.

55 Ibid., at p. 192.

56 Hector Gros fspiell “The Most Favoured Nation Clause” 5 Journal
of World Trade Law 29 at p. 35 (1671).

57 Lord McNair THL LAW OF TREATIES at p. 280 (1960).

58 1952 1.C.J. Rep. 93.
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Court of Justice dewcribed this in the following way:

The treaty contaonong the rost favowred- nat con
clause o the reaty pon wiecd Che Ut od hangdor
must woelg. T 08 fhds theaty whicn evdabt cshes i
jwiudacal Conl tetecen the Uncted kangdor and a theed
party trealy and confens uper et state e wdghits
engoyed bu the (hind pastu. A thind paxiy treaiy, ol
pendent of and (sotated from the basce treadn, cane !
produce any Legal cffecd as between thyp ticted Fonpdor
and Trnan: <t 45 %es (nlen aldas acta.”

Sir Gerald Fitrnaurice was of the opinion that "there can be

Tittle doubt that the Court's was the correclt view as a nwatter of

.60

general principle. In describing the relation between the trcaty

containing the MEN clause and the subcequent third-party treaty he
observes "[1]f the later treaty cen be compared to the hands of a o

clock that point to a particular hour, it is the earlier treaty which
constitutes thre nechanism thgt moves the hands rQund.”6]

~

\ 1 .
The Anbetielos Casve (Merits: Obligation tb arbitrete) © alse
raised within the context of the Ml clause the question of the
"ejuscer: generis" rule.  The Commission of Artitration on the Artaticlos

clai® (set up as recsult of the International Court's decision) in its

63

March 1956 Award ™~ affirmed the application of the ejusder generis rule

59 Ibid., at p. 109

60 Gerald fitzraurice "The Law and Procedure of the International
Court of Justice, 1951-54: Points of Substantive Law Part I1"
32 Brit. Y.B. Int') L. 20 at pp. 47-88 (1957).

61  Idem.

62 Although the Internatioral Court of Justice had held (I.C.J. Rep. 1232,
p. 40) that 1t had no jurisdiction to deal with the Merits, at
the same time it found it had jurisdiction to decide whether
Britain was under an obligation to submit the dispute to arbi-
tration and came to the conclusion that the matter should go to
arbitration--1.0.J, Rep. 1953, p. 10.

63 United Nations REPORTS OF INTERNATIONAL ARBITRAL AWARDS Volume 11,
U.N.P. Sales No.: 1963.V.3., at p. 83. Also, 23 I.L.R. u. 306.
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by stoting that”"the mos t-favoured nation ¢ lTause can only attract

matters belonging to the same cateqgory of subjceut as that to which the

n64

clause itself relates. In applying the foreqoing rule to the oy

" : : abh
of "matters of commerce and navigation, " the Award held that

. wxe "the admoncstrataon of Justeee”, which voeeed
(v XMOLalior, <3 a Aaubgect matten claes thary Moormierice
and "cormeney and pavqataon’, but thies s et
necessar i so when ot ot vicwod o comee
the prelectoon b QL "o s el tead it
of the ndgiits of Ty paterab e oy
the mattens degp Ll fmeatdaes o4 commeter s -
navegataon,

Theregos «f cannct be sacd fhat o admencs tratoes
ed qustioe, oo o fanas t s Cuncunnpllw¢(k e
preectec ¢f oot ity mas by neceTsan ol crcraded
froom the gocld o the @y tecataen Aoty mes it Jovenned
natior ¢ Casy, when tie rattes onctades AU RS
redatong to corromee and ﬁaxwfiaf<(w:”.6

"

Georg Schwarzenberger holde that with respect to the rules of

international law pertainine to the MEY clause, the above three cases

decided by the Internationel Court of Justice are real "sedcon mgﬁprjuy”.(7
It nust be nentiondd that the MEN clause has also bLeen under
discussion by the Intervnaticnel Law Commission, when 11 was requestoed
by several refresentatives at the Sixth Corrittee of the General ,

64 l'legi., at p. 107

65 Article X of the 1886 Anglo-Greek Treoty rcad: "The Contracting
Partiecs agree that, in all mattere relating to cowrerce and
navigetion, any privileqe, favour or jmmunity whatever which
either Contracting Party heo actually granted or nay hereat ter
grant to the sublects or citizens of any other State shall be
extended immediately ard unconditionally to the subjects or
citizens of the other Contracting Party; it being their intentiorn
that the trade and navigation of each country shall be placed,
in a1l respects, by the other on the footing of the moust-favoured-
nation"--(1953) 1.L.J. Kep. at p. 19.

66 RLIORTS OF INTERNATIONAL APEITRAL AWAKDS vol. XI1 op. cit. at
p. 107.

67 Georqg Schwarzenberger INTEINATIONAL LAW AS APPLIED BY INTER-
NATIONAL COURTS AND TRIBUNKALS Third Edition at p. 240 (1957).



Acsendly in 1967 1o deal with the MIL Clause. as Dart of the geneval
] . 68 . . . . . . .
law of treaties, The International Law Comniasion, in view ¢f the
above interest, and in order to clarify the legal anpects of the MEN T
clause, decidod t({hval with 1t by the appointment of a Special
69 . C \
Rapporteur. At its twentieth session in 1968 the International |aw
Commnicsion discu.aed the subject and concidered that the focur <tou o 1
"on the Tegal choracters of the Clauce ard the lecal conditicr. o 0y,
its application. o o 0 [The Intervatiorel Daw Lot e te cJant ot
the scope and effect of the (lauwe as o legal institution, in the
. . . . W70
context of all aspect, of its practical applicatiorn. Un the Lo
of the instructions given to hir the Specicl Fopperteur precentod a
1
. 71 . A .
nunber of reports and even prepared eralt dratt _grticles o the
) - >

el
-~ . 77 b ‘e : :
clause clong with o cornentar,. The Intevfadior™T Lav. Core 1, ior

/)

diocuaacd theoe droft article: ot dts twenty-fifth cession in lay-Jduly
73

1975 and appoanted o Drafting Tormittee.
ay

. . : 74 . . .
its firet froposed Uraft Articles, dealing with expressions such gy
w75

“granting State", "beneficiery State" and "third State (draft Arvtic]

2): the scope of the articles (draft Articles 1 and 3) was cortined to

68 1967 1.L.C. YEAREOOK Vol. 11 at p. 369.

69  Iden.

70 1968 I.L.C. YEARBOOK Vol. 11 at p. 223.

71 U.N. Doc. A/CN.Q/?S? and Add. 1, and A/CN.4/261 .
72 Idem. ‘

73 1973 1.L.C. YEARBOOK Vol. I at pp. %9 et seq.

74 Ibid., at pp. 183-187.

75 Ibid., at p. 184,

The Drafting Corp ittee preaor



treat 1es--as defined in the Vienna Convention on the Law of Treaties:
between Stateo, the MIEN clause was detined as "a treaty provision

) .
whereby a State undertakes to accord most-favoured-nation treatrient

76 (dratt Artarcle 4),

to another State in dan agreed sphere of relations”
MEI treatrent was detined as "treatment by the granting State of the
beneficiary State or of peraens or things in a detertined relation-
ship with that “tate, rot less favourable thn trecthent by the qrantin
. . D
State of g third “tate or of poac e o thine, i the <are relationshap
with o third “tate” (draft Srtacde 5) the Teqgal baoarg of MEL treat-
ment was wtoate es belng:s o Chothin s in the present v ticles el

v

imply that & " tte 1 ertitled to be ac grded rocst-fovoured-nation
) -

treateort by ancteor State othenvyise tear on the ground of a legal

obTidrtron ' Ldratt Article £) ana ac for a5 the scurce and conpe of

treatror t v cor ooned, the right of the bereficiary State to

treatrort vean anchored in the MEN Clouse, beinag the eaclucive o urce

of the toncticiary State's rights (draft Article 7).77

Ao previou. 1y otated MU Clause were generally te be found dr
. 1 . .
Bilateral agree-ente or trecties.  In contradistinction to the ta-
Tateral apnroach, the General Agreerment in fact utilized a rultilateral

MEN oyoter o The advantaes of this are vividly 11lustrated by John
|

Jackaon:

Iq a nmont favensed nadoon crante s gqene oy oo
o beotonar taade taoctoo, the when natos A aghee s
W oo Uote rodno e G edas ol eds, A e Laee o
arard oo s reductoor 0 Coundet @ pneen taeades Wi
has MEN.  But A wadl De o abde e oextract guem B oondo swek

76 Ider..

77 Ibid., at pp. 184-185.
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On the other hand, Geery Sehwarcenberger beliove s that "the Greater e

nurber of partics to o multilateral gorecnent adopting the ot

favourcd-nation “tandard, thi nor.. meaniy glecs thre Standord YV.HL'KH]”
becaue he tee 0 G the cave of nultilateral agreerepto s third-
Parties are o, e o non G1ratories

M Fecert Tyl tvo rature and oftect the clauae ban beern 0 i d
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Beodctor tne wbhive general oblioation the Gernerdl Aorecr ert ha

2D

78 dohe o Ducbn CThe Bueste Of GATT T UL TL L. 131 at p. 145
(1967

79 Schwarzenberger "The Province., oOp. cit. at p. 414,

BO  "The syster of the mnst—favourvd~thiun tredgtment which (reates
¢ situation of equal right, for the States participating in
Internatienal trade doe. not end cannot affoct the ©Conom(
system of the States"--1064 1.1 (. YEARBOGF Vol. 11 at p.oo e

81. Iden.
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of payments difficulties; retaliatory powews under Articles X1l (4)97

. 1
and XVIII (21)98 for Qhe discriminatory application of quantitive

. . g9 4 .
restrictions; the Article XXIV ~ exception for customs union, free

100

trade areas, frontier tfaffig, etc.; Article XXXV non-application

provision and Article XXIII]O] suspensive power. Also reference

should be made to the anti-dunping and countervailing duties provisjon%

102

under Article VI (2) and (3). By its very nature, anti—dunming.ayd

countervailing duties cannot be other than discriminatory. \\
A

As for the exceptions granted by the CONTRACTING PARTILS, there

is the provision for waivere authorizing discriminatory treatment under

Article XXV (5);]Oj and preferences in favour of developing countries

under the same provision, as well as under Article XXXVI (8).104

It is held that one object of MFN treatment "is that 1t reduces
or eliminates the legal consequences of product crigin, often nuking

. o . oW 10
it unnecessary for a custom's cfficial to establish origin. >

3. NATIONAL THUATHENT AND HRON-TARIFE BARRIERS

According to Georg Schwarzenberger the "standard of national

S, &
97 Ibid., at p. 413.

98 1bid., at p. 425.
99 Ibid., at pp. 431-434.
100 Ibid., at p. 442.

101 bid., at p. 441

102 1bid. at p. 400.

o

103 1Ibid., at pp. 434-435.

104 1Ibid., at p. 444. '

105 . Jackson WORLD TRADL at p. 207. Vo,



treatment provides for inland parity, that is to say, equality of

»106 He gives ¢s ar

107

treatment between ‘nationals and foreigners.
example of this the Reciprocity Treaty of 5 June 1854 between Britain
and the United States which established that in "return for the grant
of tariff reciprocity, and subject to a right of revocation upon
notice, the ELritish government granted freedom of navigation on the
river St. Lawrence and its canals to the inhabitants of the United
States Oq\its,basis of the standard of national treatwent.“]OB
Another exanple of this can be fouMd in The Ambatielos Cace where the
Anglo-Greck Treaty of Commerce and Navigation of 1886 in Article XV in
paragraph 2 Brovides as follows:

The sulgects of cach of the te Contractong Pastoos
i
R S

G the deridneen s ol ressergers o4 e oo shale have
frec o cccens e fe Cownids o Justace foen the prosecuiton
ard dodoroe ol thoen Gt wdtiica !l o it o, we -
Clecae o Lanes berend 40 0 ampesed or atoee ftal oot
avd sl e thom ) L cobomtn e ey Lo, G oad
carct ey, theon alvecates, Lo o aqents, sner

amene the pesos s dvctiod te He e necse of fﬁw'b
presesscons Jocerdong o the cawes of the cowr it 109

In the General Acreenent "naticr <1 treatrent” necns thet inpérted

goods will be accorded the same treatrent as yoods of local origin with

regard to governcental regulation and taxation. The "national treatnent"

ohligation i< primarily centred in Article III,”0 but there are alsc

106 Schwarzenberger "The Province op. cit. at p. 410.
107 British and foreign State Papers, Vol. 44 at p. 28.

108 Georyg Schwarzenherger ECONOMIC WORLD ORDLR? A Basic Problem of
International [conomic Law at p. 14 (1970).

109 1.C.J. Rep. 1953 ot p. 20.

110 bam GATT at pp. 396-397.
N
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L.
provisions found in Article 1V (relating to cinematograph filns),

as well as Article XVI”2

(concerning subsidies and the border tax

adjustment question which are closely tied tu national treatment).
Article I11 (1) lays down the general obligation regarding the

use of internal governmental measures to protect domestic products, while

Article 111 (2) specifies that products imported shall not be subject

to internal taxes or other charges in excess to those applied to

domes tic produc?s and further internal taxes or other charges shall

not be applied contrdary to the principles set out under paragraph 1

above. Kenneth Dam hulds that paragrapﬁ 1 does not set out principles

in fact but merely states that internal taxes should not' be used "<o

as to afford protection to domestic production,“1]3 besides, in his view

the scope is further restricted by the Interpretive hote whic! deal” wit

the question of competitive and substitutable products.]]a It is

important to remenber that the obligation to exclude discrinminatory

internal taxes and other internal charges was not confincd to Schedule

items but applied to all goods.

Right from the beginning there were problems in decidingqghat

amounted to an "internal tax"; "other charges'; "like products';
"governrental procurenent"; e« In fact, an Interpretive Note was

added in /innex 1115 which indicated that just because a tax is collected

111 1bid., at p. 398.
112 Ibid., at pp. 416-417.

113 1Ibid., at p. 118.

114 Iden.

115 Ibid., at p. 453,
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or enforced at the time or point of importation it can nevertheless
still be rcgarded as being an internal tax or other internal charge.
Further, the article referred not only to internal taxes and other ‘
charges, but also to laws, reqgulations and requifemcnts atfccting
internal sale, offer for sale, purchase, transportation, distribution
or use Qg products, and internal quantitive regulations. [t is clear
that in all of this, the question of origin of goods was of some impor-
tance, which meant that there were more problems in also determining
wbat amounted tg\”origin of goods" as well.

Also, the CONTPQETIHG PARTILS in 1957 adopted a report which said
that "requirements going beyond the obligation to indicate origin would
not be consistent with the provisions of Article III, if the sanme
requirements did not apply to domestic producers of like products.””6

I't must be pointed out that Article 111, like the other provisicns
fourd in Part II, is subject to the Protocol of Frovisional Application,
and therefore, does not prohibit the continued application of discryg
minatory measures in effect on base dates (or on those dates nﬂf?"u'
applicable in protocols of accession). However, although discriminctory
internal taxes and other charges in effect can be continued, they cannot
be increased.

[ 3 :

Governr.nt procurements for governmental purposes and not for
conmercial resale were exenpt fron national treatment obligations
(Article T11 (8)). Also, Article 111 (3) permits internal tax discri-
mination specifically authorized under a previous trade agreement in

force before the General Agreement until such time as release from such

obligation can be obtained. Further, in the Interpretive tote is

116 GATT, RISD 5th Supp. at p. 105 (1957).



also found an exemption which permits the continuation of internal taxes

imposed by local governments (which is subject to Article XXIV (1?)]]7)

inconsistent with Article III.”R

As for non-tariff barm’ers,”9 it is stated that "a contracting
party is not required to lower tariffs in the ubsence of special agree-

ment, the general principle with respect to gon-tariff barriers is

120

one of immediate abolition. The Gengral Agreement does not contain

a general provision on non-tariff barriers but in fact deals with

certain types of non-tariff barriers separately, for instance,

121

quaﬁtitive restriction in Article XI; anti-dumping and counter-

122

vailing duties in Article VI, fee charges connected with inportation

and exportation by custom's officials under Article VIII;]ZJ marks

124 publication and adrministration of trade

subsidies in Article XVI;]?6 state-trading

of origin in Article IX;

regulations in Article X;]ZS

117 Dam GATT at p. 434.
118 Ibid., at pp. 396-397.

119 Non-tariff barriers has been defined as "any law, regulation,
policy or practice of a goveggment other than an import duty
that has a restrictive effect on trade"--Kelly "Non-Tariff
Barriers" in Bela Balassa (ed.) STUDILS IN TRADE LIBERALIZATION:
?ROBL%MS AND" PRBSPECTS FOR THE INDUSTRIAL COUNTRIES at . 266

1967).

120 Dam GATT at p. 19.

121 1bid., at pp. 407-408.

122 1bid., at pp. 400-402.

123 Ibid., at p. 404.

124 1bid., at p. 405.

125 1bid., at pp. 406-407.
KLANTE

126 1Ibid., at pp. 416-417.
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7 (4)128 29

in Articles 11 (4), 111 and XVII;
for economic development in Article xviip. 130 a

governmental assistance

131

- In GATT the Committee on Trade in Industrial Products had becen

assigned to oversee non-tariff barriers. In 1967 the CONTRACTING
PARTILS in a major policy statement concerning one of the objectives
of future GATT work stated:

An Lmgentor of non-tardff and pana- taxdbf banriens

affectang <ntermational  trade Wbt be drawn up.

Contracting partces should, cccondingly, notdhu the
secnetandiat by 30 Aprid 1968 of the non- tatd 44

barniens, both govenmmental and nen-govesamertal, which

they wish to be sncluded <n the {inventory. The

secnetarnsiat wall consolddaze the netdbicatcens

necedved and thansmdt these to the Commditice b 30 —_

May 1968 for .analysds.  On the basdy of the sepont
of the Committee, the Councdil (5 (nstrucicd to

establsl appreprdcate machinery to deat wdil the -
:imobl'(’ms Cdentaqced with the (»1\'(%(('71_{.]32

The secretariat inventory conpiled from the notification received

133

listed 800 non-tariff barriers utilized by GATT member countries.

The notifications have been divided by the Secretariet into five

categories: ;

\

(1) Govemment pattocapatar (n trade. Thas categoenu
Aneludes productcon and export subscdies, govenmenrt

127 1lbid., at p. 394.

128 1Ibid., at p. 396.

129 Ibid., at pp. 417-418.

130 Ibid., at pp. 418-426.

131 GATT Doc. L/2967.

132 Jackson WORLD TRADL at pp. 519-520.

133 GATT ACTIVITIES IN 1969/70 Sales No.: GATT 1970--4 at p. 14
(1970).
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procurement practices, state-trading, and trade-
diverding «mvestment.

(2) Customs and administrative entry proceduncs. These
are the so-called "pana-tanifg" barniens; they
include valuation procedunes, quesicons of cusioms
classification, antd-dumping practices, and decu-
mentation nequirementa.

) (3) Standands invelving <amports and domestdc goods.
Thirn covens health and sagety nequlations (mposing
technical on teating nrequirements, and rules on
packaging, Labeli{Ling on marling.

(4) Specdific €imitations on dmports and cxports, such
as quantdiive (mpoxt omestrcctaons, bolatenad agnee-
ments, expent nestrnainis and €icensang arrangemenis.

(5) Restradints cn <mpoxts and expents thaough the prdce
mechandsm, such as prden_depescts, varcabbe Levees
- and f4scal adjustments.

An exanple of a non-tariff barrier is the so-called "American

Selling Price (/\SP)]35 system. This system applies only to imports of

benzenoid or coal-tar chemicals; rubber-soled footwear; canncd clams

36

and wool-knit gloves.] The customs valuation provides that "whenever

such imports compete with a domestic product, the rate of duty shall be

based not on the value of the imparted good, which is the 'normal pro-

w137

cedurc, but rather on the value of the domestic product. The ASP,

althou(gh inconsistent with Article vi (2), is permitted by the existing
legislation provision of the Protocol of Provisional Application. In
urging its elimination during the Kemnedy Round reliance was placed on

38

the grounds that the ASP provides] a very high lewel of profection

134 Ibid., at p. 15.

135 Fulda and Schwartz CASES at pp. 212-214.
136 Ibid., at p. 214,

137 1Ibid., at pp. 213-214,

138 Ibid., at pp. 219-220.



in comparison with the duties protecting other American domestic
industries and virtually all duties on foreign products; it is incon-
sistent with the customs practice of all foreign tradipg countries in
industrial goods; it provides the American manufacturer with unique and
unﬁgir advantages and the ASP docs not permit a foreign exporter to

know at the‘time of the contract yhether the goods will be subject to

ASP and what the ASP will bé. In return for Europeaﬁ concessions on
certain non-tariff barriers the United States aqreed, subject to Congres-

139

sional approval, to eliminate the ASP on three of the products--

bezenoid chemicals; canned clams and wool-knit gloves--at the Kennedy
’
Round.140
As tariffs were reduced (and the Kennedy Round was credited with

4]) the significance of non-tariff barriers

bringing about many reductions]
to international trade gained greater proninence. Although it is clear
that an internal tax which discriminates against imported goods can

be as effective a protectionist subttitute as a tariff, just as qgovern-
mental regulations, utilizing subtle devices like labelling and

packaging requirements can similarly be protectionist in scope; 1t is

altiost impossible to measure such non-tariff obstacles distortive effect.
4. TARIFF NEGOTIATIONS AND TARIFF CONC[SSIONS

At the First Session of the Preparatory Committee in 1946 in

139 John B. Rehm "Developments in the Law and Institutions of Inter-
national Tronomic Relations--The Kennedy Round of Trade Nego-
tiations" 62 Am. J. Int'l. L. 403 at pp. 418-420.

140 Fulda and Schwartz CASES at pp. 209-217.

141 Dam GATT at pp. 56-57.
See, also Fulda and Schwartz CASES at pp. 204-208.
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London, rules for the conduct of multilateral negotiations werce dravin

,]42 and between April and October 1947 in Geneva the first multi-

up
lateral tariff conference (or round) took place. The General Agreement
containced the results of that first round of tariff negotiations. The
procedure adopted at that first conference required the holding of
simultancous bilateral negotiations between pairs of countries, with
all participants being informed of the progress of the negotiatione. .
In this way the resulting concessions were generalized among all
participants.]43’ An interesting feature was the fact that countrics,
in deciding the concessions they were prepared to offer, were able to
take note of tﬁe indirect benefits they might expect to gain as a
result of all bilateral negotiations. It must be noted that none of
the corcessions were final until the end of the conference, when an
appraisal by each participant ¢ «'d be rnade of the totality of his
concessions with the totality of concessions of all other parties. In
this way at Genovg in 1247 twenty-threc coun;ries completed sore 123
bi]atSra1 agreements in seven months, and at that time it was believed
that the concessions made were to affect about half of world trado.]aa
The secohd round of WAriff neqgotiations was;ho]d in Annecy in

1948, where 147 bilateral agreements were completed in five months.]45

142 “"Multilateral Trade Agreement Negotiations" Annexurc 10--
PREPARATORY COMMITTLE LONDON FIRST SESSION--U.N. Doc. E/PC/T/34.

143 Dam GATT at pp. 62-623.

144  Gerard Curzon MULTILATERAL COMMERCIAL DIPLOMACY: THE GENERAL
AGRLEMENT ON TARIFFS AND TRADE AND ITS IMPACT ON NATIONAL COM-
MERCIAL FOLICIES AND TLCHNIQUES at p. 81 {(1965).

145 Idem.
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The third tarifY round was held in Torquay in 1951, when 147 hilateval

. . 146 . .
agreenents were completed between thirty-one countvies. ¢ During this

third cenference, the question of the so-called "low tdriff" countries.
‘)

arose, Since in the first two rounds the enelux and tho)ﬁ(undandv1un

countries, having bound their tariffs at low levels, hqaﬂ

offer in the way of tariff reductions in further negotigg

other hand the so-called "high tariff" countri %E§¥
further reductions vis-a-vis these countries ﬁ]y

re-binding of the reductions already conceded This problem led

ns. Un the

.

the CONTRACTING PARTIES to review the effectiveness of the negotiating

procedures at their fourth scssion in 1950.MR '

The fourth round was theld in Geneva in 1956,140 and the fifth
conference Yasted fron Seprembar 1960 to July 1962 and fell into two
pdrts.]sm The first part concerned the re-fegotiations then tabing
place viith the Luvopear tconoric Corrurity, while the second

151

part of
the confervince was called the "Uillorn Pound”

4.1 Kennedy Round

i
A1l previous neqgotiations including the DiTon Found had been

146 Idem.

147 Dam GATT at pp. 61-68.
148 GATT Doc. CP.4/1-45.

149 GATT BISD 4th Supp. 74.
150 GATT BISD &th Supp. 114.

160 of any_export interest to the developing countries.--

151 -In t5§1D111on kound 8.400 tariff concessions were made, of this
r
Dam GATL at 0.
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conducted on a product -by-product basis, and were almost entirely
confined to tariffs. The experience gained in these tariftf contercnces
Ted the CONTRACTING PARTIES to conclude that the traditional procedures
for tariff neqgotiations were no longer adequate to face the changing -

Lond\jzi(m‘-, of world trade. When the 1964 seventh conference or the

162

Kennedy Round was held, the pre-conference Ministerial reeting in

May, 1963, laid down directives, which contained, irnter alia:

(<) te boed comprobions ey taade nego ot ions
Atantavp i 190t watlh the wadest pessobie
paticeantt o, *

(«c) that the vogetcataors shoald coven abfl cboesen ,
of predioc e, oneladong anocnb bonad aand
promasi preduc sy wwd ShOoadd dead wcda boedd
Tanoyd avd wien taneq s banadeons,
(o) that ¢he (‘('T(/"‘:“l':fw“‘:l:((«')f\ Sientd be b D on
a plav o4 sedbstant o Convan, aoness- the Lo o
)
;

'

14
Tan s nedactoons, wath o base mceapae ok oy
C . ; /
Cacns Wi sie b Be s ot Lo wondnoniat
and gualciocat con,

(ov) et the rxole negedcctoons shoand prevade 4o
docepdal do condlaony ok wece s s e wenbd el ot
ROn danicnddlunad prednets,

fod s dhors wae o pmeb o Lot cemta G cotanta oy
WLk sy veener co e R St tute sk
that cynae Caovy o Lo b4 woductcons man et
p’l(‘\'(u/\' [N L«'\AI\‘.AIL“«'('\ (w(lt“.’k‘s' ('6 d\i’\‘lll(d”(’.\, l(Hul

(v dhat evenn cEEenl shadd be o made te o neduce basndens
te exponds ef the Less dovetoped countrees, bt N
Lhat the devedeped cowninees carnet expect Lo
nece vy ﬁCr(Qﬁwv((H grem the Ceas-devefoped
countrics. 15

«

Jhe negotiations between the developed countries were held on the
152 GATT BISD 12th Supp. 36.

163 THL ACTIVITIES OF GATT 1964/65, Sales No.: GATT/1965-4, at
pp. 17-18 (1965).



basis of reciprocity and covered mostly itens other than agricul tural
)

products. Also, the Kennedy Round was concluded bn t‘w bhaosis of the
across-the-hoard or linear approach, and the neqgotiations dealt with
both tariff 'dnd non-tariff barriers. Further, an March 1965, special
procedures for the participetion of the developing countries werce
agreed upon, this in fact provided that the developing countries
intending to participate in the negotiations <hould receive details
of offery made by the developed countries on dtens of export interest

to them, before the developing countries themselves indicated the
. . ) A . i o 54
contribution they would mabe to the objectives of the nw;otmtmns.]‘)

A special cortittee was also otruck to overscee the negotiations invol

ving develop ing countries.,
4.7 Tokyo Round

The minicterial necting held during Septes o or 774 1asued the

"Tokyo Declaration” (in articipation of the Torye ound) which o lated:

1. . . . The Manosto=o hov e that the negotantcons o
CHucive Hhe Godaue Janicerdieer o8 3s ran coand i
T~ ad pergelon.
2. The nogetadtaons shaby aam to: e _
4 P -

Smaciceve dhe oavpanscen and cver-greadon Coberabcoatoen
Of werld trade wnd oompreverend on the standadd o
E By and welgane of the peopte of the wenrtl,
ebgectaved whooh can be achaeved, auteox al« thacough
the pregressace dosranttdng of cbalacdes o tnade

and the (mprevement of the ntemnalcenal gramewend
gov the conduct of werdd trade. 4

--sccune adddtienal berogdts gon the nternateenal
trade of developong cowndries S0 as e acktove a
substant«al ncrease «n theaon gonedgn exchange

154 1bid., at p. 20.
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. . Effonts n theae two foefds wifl thus be able

1‘0 co{Pucbute v«w\'cl'{{ o an amprovemend ’
L Anternatlional ¢cc T wilatdens, tabing e account

'¢£?3‘ the spcedal charnucteoniatica of the eccrwdics of the

developing couwrtrees and thuin problens.

on 7

The negotLlations shall be cyhsidened as cnu
taking, the vardcus cfem nqtho{ wh4 Ahat ¢ Mo
5°ngwlm' \/(y\
9. Suppont £s néafbomed fon the prancapler, rules an
discaplanes pegyudded fen under the Genehal Agreenc
n Cons<dernataon shalve be gaven to anpreverments n (ﬁv
internatdicral gramewonk fon ¢ conduct of wenld
nade whach migdl be desnable «n the Laalit ¢f
progress An the fdegeldations.

10. A Trhade Negot#aticns Copmdttee 44 ¢4 tal h« o, Wt
authgrncty, tabdng (nte account the present Ueotana
2ion, (nicrelida:

(dcighla
{a) to eLabornate and put Gite edfect detalled trad
neget<atang plans and te o tAltesh apprep s cade
negetiaiding ) ueceduses, refiadest specaad
preccdunds fon toe negolictaens beticeen dove-
Loped and dovelop Gng countrdes;

(b} tc :»(q“uh‘(lbc the progtess of e negotoatoons 155

The eighth conference or Tohkyo Pound commenced with the meeting
of the Trade Negotiations Cowmittee in late October 1072, The Committeo
also rict in Febryary 1974 to deal with procedurdl arrangements and
edtablished six specialized sub-groups (whose responsibilitice coincided
with the six sub-headings included in paragraph 3 of the Tokyo
Dec]ardtion).]56

Some wention must be made about the technique of negotiations
for the Fokyo Round. As mentioned previously the kapnedy Round adopted

155 %I\TT ACTIVITIES IN 1973, Sales No.: GATT 1974/3, at pp. 5-10
1974).

356 GATT\ACTIVITILS IN 1974, Sales No.: GATT 1975 /2, at pp. 7-11

(1925).
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the lincar approach, but criticism had been directed against this on

- »
the grounds that it could be‘uséd to achieve different objectives,
~

especially the problem of tariff disparities--that an equal percentagé
cut in tariff represcnts a greater sacrifice of protection by a
"lTow-tariff" than by a "high-tariff" country. Another method, advo-
cated by some countries, is the technique of tariff harmonization (so
- that erceptionally high tariffs can be eradicated).

Tandc§§ haxmondization techniques can be classs-
fied (n fown general categeties.

One L8 ncduct of rates by an agreed » - o
Lage that weuld dopond on the (nitial hedo - \
Tana { an the ceuntry concenned.  This me {
reduce dispandties, woudd nut nequine th . Ly ¢
cenydecated ostablislment ¢4 concordance ¢
Tancgis wid wowdd veduce the present tenden
Landsgs te sdse with the degree of proecessdng .

A secend categenu (s the meduction cf rates b
@ perceniage Znat weutd depend on the <nitdak heogint
Cf the tandlg < the othex pantacipating countudies.
Thoes tocindgue radses the preblem of deteumdn g
whach paxticdyants shouwbd be taten fonomedercece purposes, -
and wowdd wequire tani§4 concorndinees.

A thand appreact <y the seduction ox efimination
of daddenences beticeor actual wates and Lowon
"newmatove! on Mtange " rates.  The tarnget nates
could vary feom secden te secton, but the ul tmate
objective weuld atways be te xeduce tavaggs. Diggenent
Larnget nates could abso te set fox mae maten<als, semi-
fencshed preducts and gindshed products.

A gounith categony coufd be harmonizaticn wufes
providing {en reduction of the avernage of dutces <n
a goven scecten. A preblem hene iy that g clicosdng
the type cg average 2o be wsed. )

Still another approach is the zero-tariff technique.']s8 It

157 GATT ACTIVITICS IN 1973 op. cit. at pp. 22-23.

158  Ider,
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would seem to be clear that during the Tokyo Round (which wds intended

]59) either of the

by the Tokyo Declaration to be concluded by 1975
techniques described or a combination of them mecy be used in the
negotiations. As far as the developing countries were concerned what-
ever the techniques adopted for negotiations, they suggésted that
provision sﬁbu]d(géfmade for their special needs. From the dévc]opi@&
countries' perspective, since they have a particular interest in
exporting their raw materials in a more procesccd forn, the sectoral
approach would be suitable for their purposes: This approech calls

for all factors (tariffs and non-tariff) to be considered tagether
within particular product groupy, and thereby this process car erharnce
the degree of trade liberalization by improvipg prospects for «
better interrational allocation of resources.

[t must also be nentioned that until 1957 when Article XXVIII]6O
was added, the General Agreement contained no specific provisicns for
general tariff negotiatiorns. Again, this omission was as a result of
the 1ink to the prospective ITQ.

A tariff "concession” or "binding" is a commitment by a contracting
party tc levy no rore than a stated tariff on a particular item. These ~
commitments were contained in a "Schedule". These Schedules were
incorporated by reference into the General Agreement by operation of

Article IT (1) and (7).

Within this area, there is also the question of tariff classification.

o159  Ibid., at p. 10.

160 Dam GATT at pp. 433-439.
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A way to cscape commitments would be to divide a single c?ﬁssification

into several sub-tlassifications and then argue that the comnmitrfient
only applied to one of the sub- ssifications. An example of this was

fo - ' in the Swiss-German Treaty of 1904]6] whereby Gerimany conceded a

reduction to Switzerland on ". . . large dapple nmountain Cifgggl
or brown cattle reared at a spot at least 300 metres above sea-leve¥and
which have at 1é%st onc months grazing each year at a spot at least

800 netres above sea 1eve1.“]62

Since there is no obligationbin the
General Agreement to follow any particular classification system, the
Contracting Parties ﬂ@?e free to adopt any form they wished provided
there was no violation of any commitments made. Generally speaking the

Brussels Tariff Nomenclature (BIH)]63

is used by most of the trading
nations. Since an important trading nation like the Untted States has
its own tariff classification system the process of negotiatians is niade

even more difficult.
5. DEVELOPING COUNTRIES AKND GATT

As nmentioned previously the General Agreement was basically a
product of Anglo-American post-Second World Narjjh*ﬁking and was largely
concerned with the trade of the developed world, little account being paid

164

, . .o .
to the problems of the devéloping:{untries. As early as 1946 at

the London Sessionéy’the Preparatory Committee, the developing countries

161 1968 I.L.C. YEARBOOK Vol. II at p. 170.
162  Idem. '
163 Jackson WORLD TRADE at pp. 238-239.

164 Gardner STERLING ~-DOLLAR at p. 356.
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questioned thd lack of provisions dealing with their pr'ob]ems.]65 The

final structur™of the international trade rules agreed upon favoured

considerably the continued economic growth of the industrialized countries

and inhibited the growth of the eveloping countries. In the words of

the Cuban delegate at t 947 Geneva Conference

~

Werane hene , who have darned to nadise a voice
bedore oun etden tens, and have come {nte the

om whene the bdg civifized Naticns . . . ane

§&ing the Chanten of a-new economic onden. . . .
dle . . " think that if the Londom and New Yorls dragts
were v contdnug ¢ would be frcezing the actual
economic stalys of the diffenent countrics of the
wordd. The ggricultural countries would centinue to
be agricuwltural.  The monoproduces cowitrhies wewld
continue f¢ be monoproductive, and the mone devefoped

7 countrdes W;ZIJ contanue selling type-widitens, radios,

. Lo tho nafkon? ghat are stL thyding to produce
th& primitle teots. 106
™~

Thé posiTion of the developed countrics at that time was most
cogently described by Clair Wilcox "The undeveloped countries seek
induétrialization by some quick and easy route . . . » the abe to
build new factories overnight. They do not believe that they must

creep before they wa]k.”]67

In 1947 the maximum the developing countriesm8 received waé in
the form of the compromise contained in Article XVIII.]69 This proved
most unsatisfactory from the point of view of the developing countries

and in September 1948 the amendments made to that article merely added

165 Jackson WORLD TRADE at p. 628.

6166 U.N. Doc. E/PC/T/A/PV.22 at pp. 37 et seq.
167 Wilcox TRADE CHARTER at p. 143.
168 Dam GATT at p. 226. : .
169 Jackson WORLD TRADE at p. 639.



more clauses.

112

170 This state of affairs lasted till the 1955 amendmonts]7]

and the Working Party report explained these revisions of Article XVIII

by observing that

the new text nepresents a new and mone posdtive
approacih 2o the problem of economic development and to
the ways and means of cencdfang the nequirements of
economic development with) the obfigations undertaken
unden the Genernal Agreemght rneganding the conduct of
comnerccal policy.

The necognition of this general concept Led the Werking
Panty o the concfusion that a suctable solutdon could
be gound «n an appldlcaticon Lo the specdal cincwns tances
of economic devc‘c;mcnt 0§ the princdpte undenlying
Arnticte XIX, «.c., that when a ceuntry (5 gaced bu a
conglict chMWCH a vital domestde «ntenest and the
Antenests of 43 expontens as secured by the provisdons
0f the Generad Agreement, <t shculd, <n the Last wrescnt,
be possilbte fen the goverurwnt of that ceuntry, without
Angrangng 4ts cbligations unden the Gencral Agrecement,
2o take such acticon as 4t consdidens to be HQCCAéaﬁg, on
the conddtden that any cthen contragting panty ajfected
by such acticn wowdd alse be gree to take such measwies
as nuj be necessany to nestene the balance cf bewefits.
1T 45 cfean that such a conddtion has an important
restraaning (ngluence sdnce, befone tal<nq acticw, the
geveanment conceaned wowdd havc to wedgh canoﬁuﬁ(u Lhe
advantages and disadvantaged of wiilateral actcn.

The piece-meal amendmerts of the General Agreement did not solve

the dire problems of the developing countries and at their twelfth session

in November 1957 the CONTRACTING PARTIES noted

. An parnticufan the fadluxe of the trade 04 Less-
dCUC((‘)“cd countuoes to develep as rapddly as Q/tha(’ b
Lndustrialized couwntades, c>c0\5{vc shont-tenm {Luctua-
Lions in prdces of pn(matu preducts and %§gc spuead
nescent to agiicultunal proiection.

170
171
172
173

Idem. - !/,/Q\

/ ——
Dam GATT at pp. 227-228.
AN
GATT BISD 3rd Supp. at p. 79.
]

GATT BISD 6th Supp. at p. 15.
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L

As a result GATT decided that an expert examination should be carried

~
out ‘of the past and current international trade trends. In the Haberler
eport of October 1958 the Panel of Experts concluded th‘9!

“We think that thene 44 substance 4n the fgeeding of
disquiet among primary producing counln(cb‘%ult the
present rules and aonventlions about commen pol icLes
are nelativefy ungavourable fo them. While the under-
develLoped primary producing countrdies have valid h(asunb
oy §on making a nathen green use of trade conztrols than th

highty (ndustrnialized countries, in a numben cf cases
protective peficics have been cardied oo fon by these
countries; and these countradies alse have used fen the
protecticon o4 thein {industrics a numben vf speciak
weapons which ance net nowmally the subject of nego-
tation with cthex countrdes. We have not examincd

in any detalf these preblems 0§ protectionasm <n the

non-industrdal countades. .

Furthien progress depends upon the wiffingness cf zthe

industrial and the non-industrial countrics to nege-

tiate on 4 %Xde nange 0§ thedn econcemic and g4nancdal

policies.

The CONTRACTING PARTIES reacted to this Report by initiating
in 1958 an “action programme for trade expansion" and entrusted its
responsibility to Committee III.]75

At the twenty-first session of the CONTRACTING PARTIES in May 1963
the Ministers recognized "the need for an adequate legal and institutional
framework to enable the Contracting Parties to discharge their respon-
sibilities in connexion with the work of expanding the trade of less-

developed countries."176

This in turn resulted in the drafting in March
1964 of the chapter on Trade and Development for inclusion as an

amendment to the General Agreement. At about the same time in 1964

174 GATT--TRIENDS IN INTERNATIONAL TRADE (Haberler Report 1958), Sales
No.: GATT/1958-3, at pp. 11-12 (1958).

175 Dam. GATT at p. 229.
176 GATT BISD 12th Supp. at p. 45.
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-
UNCTAD 1 was held in Geneva (due to thc impatience of the developing
countries at their plight), which adopted various resolutions pertaining
to the specific problems of the developing countries. In 1964 a
Special Session of the CONTRACTING PARTILS conpleted drqfting the Part

on Trade and Development.]77

A Committee on Trade and Development was
also established. There is little doubt that in consequence of this
the developing countries "obtained a great deal of verbjage and very

W 178 Also, nowhere in Part IV was there explicit

few precise commitments.
proviﬁion for a departure from the MFN rule in the interest of the
deve]dping countries. A further important omission was with respect to
agricultural products. The Trade and Deve]dpment Committee devoted its
efforts in attempts at the elimination and reduction of trade barriers
affecting developing countries. The Committee also delegated some of
its responsibilities to a special group--the Group on Residual Restri-
ctions.179 This Group had a list notified to it by the deve1opihg
countries (265 items were on the list by 1965). Each year the Group
summoned before it a developed country so that the Grouﬁ might learn
about all the restrictions maintained on the items on the list by the

developed country, together with proposed abolition dates, if any, and

the legal basis of such restrictions under the General Agreemer” qree

N

here was very disappointing since, despite the fact that many

restrictions were found to be illegal, developed countries ref

177 GATT BISD 13th Supp. at p. 2

178 Dam GATT at p. 237. .

179 1bid., at p. 242.
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set abolition target dates.]ao

In 1light of this, some developing
_countries had urged the introduction a system, by amon?ment of the
General Agreement, whereby developed countries would cowpensate
developing countries for the remaining residual restrictions.]gl The

. . .rnedgndng vdewe 4n Less-developed countrdes was

that economic development- which to those countrdes

meant <ndustriialization--nequeésrcd the crheatdon ¢f amponrt

substitution Andustndes. T¢ was assented tha! tuch could

. flouwndish only Lehdind hugh tand ff walfs supplemented, fon
both secuwdity and 4LexibAbi{ity, by quantctive testrictions,

and even bq out right embargees on dmperts grom developed
countnies. 182

5.1 Position of the Developing Countries

The essential question has always been, do the GATT rules in fact
discriminate against the developing countries, i.e., do the rules
operate different]y on the trade of developing countries compared to
the develgped countrics? On its face, it would seem (and this has been
questioned by some) that the GATT rules apply equally to.a11 contracting
parties. Although for the most part the GATT rules apply to all types
of trade equally, theré are exceptions--for instance, a distinction is
made between primary products and industrial products. As major primary
producers this affects the trade of the developing countries consi-
derably.

Another important question was whether there was an international
obligation to abstain from discrimination in world trade, and whether

S

180 1Ibid., at p. 243.
181 Idem.

182 Ibid., at p. 226.
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there was also an ob]igﬁtion to conduct trade on a MEN basis? It

was stated that the

. tenm ddiscrniminaton n international faw .
cannol be conscdened apant Lrom the prancAaple of
equalily, «nasmuch as (t ‘nvaniably sugyes s wirequal
treatment.  Trnade dasenimination (n nternat<onal Caw
showld be examined agains € the qenenat bact ground of
the pranciple ¢f equal ity of states to detemdne
whethesr on ot (f sets m=a corpalsery standgnd of
cqual cty of treatrent nocommene (il mattensy. 43

The Permanent Court of International Justice in the Advisory Opinion
on the Minority Schools in Albania indicated that "Lquality in law
precludes discriwination of any kind; whereas equality in fact nay
involve the nccewsity of different treatnent in order to attain a result
which establishcs an equilibrium between different situations.”m4

It is maintained, however, that the principle of equality does
not inply equal or identical rights but cqual capacity or Qpportun*ty‘
for the acquisition of rights.]SS It is within this context, it has
been arqued, that the MFN (lause has usually been examined.

In dealing with' the MK obligation in GATT, an UNCTAD sccretariat

report concluded that

The trnadcticnal mest faveered- nation prancabe (8 desdgned -
o establ sl cquardty of treatment . . . but (t . ’
does net take account of the gact that there ate n the

world hequal Ctees on cconormic structune and fevelbs I
devefopment; to treat cquadly countrdies that anre coeonerrcea
wrequal coenstitutes cqual i of txeatment cnty grem a

gormal pu(*f Choveew but amcunts wetuatly Lo requatcly o4
treatmer:t. 00

183 K. Hyder (Hasan) EQUALITY OF TREATMENT AND TRADE DISCRIMINATION
IN INTERNATIONAL LAW at p. 15 (1968).

184 p.Cc.1.0. Advlﬁory Opinions (1935) Series A/B, No. 64 at p. 19.
185 K. Hyder op. cit. at p. 17.

186 UNCTAD II——PROCLEDIH&S Volume III, U.N.P. Sales No.: E.68.11.0.
15 (U.N. Doc. TD/97, vol.111).
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Arnold Tammes, a nffmber of the International Law Commission, correctly
characterized this conclusion as being

. neminiscent of the Andstotelian defandtaon of
cqualdty as nequining that the uncyual showtd e
trneated wicqualty:  "thene wdll be the same equad oty
be tircen the shanes as beticeen the persons, sance the
ratio beotween the shawres wcll be equal te the nateo
between the persons; fon <f the pensons arne ncet cquad,

they wdlt net have equal shares; 4 ¢85 when cqels N
possess on ave alletied unoguat shares, ot perseiss \
not equal, cquad shases, that quatnels and complaants
an(«c”.]87 '

—
Further, from the perwiect - of fnternational law it was held

that it was necesscry to know whether the MW treatiient wds a compulsory
Y

standard of this lew or merely am optional standard brought intc operation
- v
by means of treaties. Georg Schwarzenberyer was of the opinion that the

MFN clause is an optional standard“deriving its validity from the

treatics in which they wére incorpordted.w8 It was also stated that

the MFL (lause "has not yet crystallised into a rule of internatjonal

customary 1aw“,] and further, that there "is no general rule of

international law which forbids discrimination in trade matters”.]go

As against this, the International Law Commission in 1958 recognized

that the rule of non-discrimination "is a general rule which follows

from the ecquality of StateS”;]g1 and that non-discrimination is "a

w192

general rule inherent in the sovereign equality of States. The

e —_ \

187 1968 T1.L.CG. YLARBOOK Vol. I at p. 186.
. /
188 Schwarzenberger "The Province /. | " op. cit. at pp. 406-409.

¥89 K. Hyder op. cit. at p. 33.

o

190 Ibid., at p. 182. /

191 1958 I.L.C. YLCARBOOK Vol. III at p. 105.

192 1961 I.L.C. YLARBOOK Vol. Il at p. 128.
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United Nations Declaration on Principles of International Law con-

cerning Friendly Relations and Co-operation among States provides

.

that ". . . States shall conduct their international relations in

the cconomic, social, cultural, technical and trade fields in accordance

»193

with the principles of sovercign gquality. Further, the

International Law Commission observed that .
oo . the clese reLatconshapy between the mos{- davouned-
nation clawse and the ageneral proncpte of non
Aysenarionatoon showld net bear the (((",5(":(';1(\’,
bé twevew e tee netcons oo o whale States ane
“bound Ly the duty arcsong fruem the proncaple o
nuwd(5(";(:‘1(»1(7(((';1, theow ase neventheless froc to
grant specaad gaveuns teocothen States on the greund
Of Aceme specaad wefatoen sy of @ qoegraphde, cooneroc,
pelatacat on cther patune.  Inocthen wends, “the prin-
C('y’f(f (‘ﬁ nen-daesesamonatcon mae be consodesod as a
general nute whoel can abwars Lo cnvebed tooane State.
But a Stale cannct nermal oy neche the prine e
agaenst ancotheon State whiceh Jas esterded pavtoculandn
gavewnalboe tneatment te a tood State, cuevdded that
the Staie concemied had (tsccs weceaeed the aone=al
non-d< 5%‘33””“((%” toeatment onoQ pan woth cther
States.

~

Recently, the Charter of Economic Rights and Duties of States

adopted by the United Nations General Assemb]y]QS at the urging of the
»

.

Third World in fact makes no mention of the MFN treatment in the
fundamental principles governing econonic and other relations between
States, and relegates it to a mere mention in Article 26 (under Chapter 11--

Lconomic rights and duties of States):
ALE States have the dudy . . . 0 facilitate trade
between States haveng deogierent cconemee awd scedad
systems.  Intematconat trade sheald be conduc tod
wd thouwt prejudcce to genenal czed nen-ddoscramonatony

193 G. A. Res. 2625 (XXV) 24 October 1970--65 Ar. J. Int'l. L. 243 at 240,
194 1973 1.L.C. YEARBOOK vol. II at p. 217.

195 G. A. Res. 3281 (XXIX) 12 Decenber?’1974--69 Am. J. Int'l. L. 484.



and non recdprocal pregenences on favous of
developang e toees, o the basos of muduat .
advaifoa o) cquctabte benefots il {/% erchange

of mosi faveared natoon ('u'u(nn'(u(.

Taken in conjunction with the criticism that the "most fundarmental
weakness a{\ihv Charter 14 1ty overall failure to state clearly that

the cconomic rights and duties of States are subject to international

197 .
Taw" 7" it can even be aruged th3t the thrust of the new proviorens

—

of the Charter i< to enhance the status of the Generaliced “yoter of

Preferences (GOF) dinto a general principle mabing MEN treatiort ubject

to it, that is as far as the developing countries are concerned.
6. GENERALIZED SYSTEM OF PREPERENCES

George (. Fisher raintaing that

the most- Laveasod natoor s xarc e artuadan o
CRAMGy e dQeenst couninaes vl ens cconomee banaaanan
PO s corrd agqenst a counthy s e p’:(w{(.(‘(“{* e & ocompe e
chgoctivel ot the most o ofacccont rreducons al the goven
mest sovewtcd naloon fatogd o natos. Druacconyg e Shese
angynents, the developong countroes ofaam the most-
gavewsed- natoen proevescen anhcbotys theor visents to
compete cfdectovety anwendd ranlots, They oosant s
pregeserécal tanosy freatment (8 pecessana fes them o
develey Lo
nduws tuoo s,

The need for a preforcn>fgi:uystor wn favour of 411 developing

. . ) . . 9
countries wds first recowmfwvuﬁi ;m}1nq UNCTS T an 1064,]q The

g ke ts qos Cho o ST d E Oy mae Sl Fat O

S

196 Ibid., at p. 492,

197 Charles N. Brower and John B. Tepe Jr. “The Charter of Lconoric
Rights and Uuties of States: A Reflection” 9 International Lawyer
at p. 302 (1975).

198 G. C. Fisher "The most-favoured-nation claucse in GATT" 19
Stanford Law Review at p. 843 (1966 - 67).

199 General Frinciple Eight states that ". . .'doveloped countries

EhOU]d grant concessions _to all developing countries . . . and
Continucd on next payce. ]



120
position with vespect to this was an tollow, ‘
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Should rot, I Grer i 0 tre o or cther Coroen T e iy any
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200 1970 1.L.C. YUARROQOF Wol. 11 at ;. [357.

201  The views of UNCTAL o tre role of the rost-favcured-netion
clause in trade orong develoapog countries ard on tride aronn
develeping countries - - UNCTAD, Research remorandur oo i ey,
1 at jara. 23.

202 The 196€ “ustralian weiver permitted tro v ductaor o f g sys e
of preferveoes on dmporte from developirg courtrics of Specified
[Continued or next page. ]
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Ik‘éhdu]d be mentioned that the United States was at the begin-
ning hostile to any system of prcferences but by the time of UNCTAD 11
in 1968 the United States had undergone a change of attitude.203"There
was unanimous ggreement during UNCTAD Il "in favour of the early estab-
lishment of a mutually acceptable system of gencralized non-reciprocal
and non-discriminatory prcferences which would be beneficial tc the
developing c0untrios."204

In June 1971 the CONTEACTING PARTIES gpjroved the authorization
for eighteen developed COuntr1c3205 to introduce GSP for products orig-
inating in developing countries. This authorization.was obtained unc
Article XV waiver for a period of ten years. However, this intrcduc-
tion of GSP was made subject to the‘statement accompanying the waiver.
This in fact indicated that the undertaking by the develcped countrices

did not constitute a binding commitment and that it was temporary in

nature. Also, there was a condition attached that the arrancements was

designed to facilitate trade from the developing countries and was not to

—— —— - — Ny T

S

[Continued from page 120.] )
goods, which was muade subject to certain conditions : Australian
industry would not be severely injured by new imports; many items
were subject to tariff quotas; and the waiver was open-ended in
that Australia was permitted to vary the list of the goods, the
rates of duty and the size of quotas -- Dam GATT at pp. 52 - 53.

203 In fact in April 19¢7 at the Punte del tste Conference, the late
President Johnson had announced the.United States' willingness

to "consider together possible systems of ceneral non-reciprocal
preferential treatment for exports of manufactures and semi-
manufactures of the developing countrics with a view to improving
the condition of Latin American export trade." -- 56 Dept. of
State Bulletin at p. 717 (1967).

204 UNCTAD I1 -- PROCLEDINGS Vol. I, U.N.P. Sales No.: F.68.11.0.14.

205 Austria, Celgium, Britain, Canada, Denrmark, [inland, France, West-
ern Germany, lIreland, Italy, Japan, Luxemburg, The Netheriands,
New Zealand, Norway, Switzerland and the United States of America
-- "Preferences for Developing Countries" ¢ J.W.T.L. 712 (1972).

121
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206 s
raise barriers to the trade of other countries.

&~

It is argued by Robert Hudet that for the first decade, from

.

1948 to 1958, the GATT code worked reasonably well, but since 1960 the
"overall incidence of non-compliance has fncreased markedly to the point

where a number of the GATT's rules have now been written off as simply

w207

inoperative. Kenneth Dam criticizes the General Agrecment as being

dominated by a certain type of "legalism" : .

an aprreach te the drafting of (ntesnationad
agreements unden whdcl: drag(smen cttempt to JOKCALC
ald of the preblems tiat ray ardse <in a parntacudon
area [ such as, Loz us say, the cfiminaticr C8 quantdzive
restnsctdlons) and 2o owndte down highty detadiled wufes <
orndern te clirdinate to e greatest oxtent resscbie any
disputes, c¢n even ary deubts, abeur the wigiiis and ebl(g-
atiens of caclh agreedng party wider ald juiute cdscum-
stances. . . . <

Law 85 net sclefy, on even pramacc G, a fet of subictar-

Leve rufes. 12 4s afse a set cf procedutes, ada ted to
the subject matien and desdancd to westive dlsputes
cannct be forescen al the morment vhen these snoceduses
are establaslicd.  Penhaps more Lmponiant than scttling
disputes, Law viewed aa procedusics and precesses Serves
Lo Ldentdlfy tho commen Anteresit 4n coemplox sLtuatlons
and 2o gormulate shont toam policies gorn the acldevement
0f Long-tenm cbjectives.208

John Jackson most perceptively points out the difficulties in-

herent in the use of the Protocol of Provisional Application when he

states
<o . Zhe GATT, as appticd thrcugh the Protocet cf
Provescenat Application, has een amended o numben 04
tmes and aggected by othern protecefs and Lnternational
_ e -
206 Idem.

207 Robert E. Hudec "GATT or GABB ? The Future Design of the General
Agreement on Tariffs and Trade" 80 Yale Law Journal 1289 at p. -
1304 (1971). : -

’

208 Dam GATT at pp. 4-5.
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agreements, including some not technically "in §once”.
Thus the basdc GATT Zreaty 44 a complex sct of Anstru-
ments appfying wth varying niyon to difgerncent coun-
Dues.  Fon'the Lawyerns to ascertain at any given time
the precdse Legal commitments between any two natd cns q
that are contracting parntics to GATT 4ia nc easy task . VS

It is abundantly clcar that at the beginning GATT was not con-
ceived as an "organization", it was merely considered a makeshift
contract with specific limited purposes. However, subsequent events

and the later develipmert of GATT, particularly by the continued

210

improvement of its committee structure, the creation of the Council

¢
. . . % . )
of Representatives in 1960,2]] the establishment of the Secretariat,

along with a Director-General (imitially an Executiveo—Secr'etary)2]2

went far beyond this limited scope, and in fact today for all intent
and purposes GATT is a fully-fledged international organization.
UNCTAD's assessment of GATT was expressed as follows:

The nemankabfe cxpansion of wonld tradd> durning the
posL-wan cra musi be attributed, parntly at Least, to
the efforts and activities Lidtiated on sponsoned by
GATT. In contrast tc the intesr-wan perdod of chacs,
GATT 4ntroduced a new code ¢f behaviourn 4n wordd
nade. Within the gnamewonk of <it4 twuwles and consult-
ative machdncny, 42 has brought about considerablc
reductLons An the tandfgs and cther rnestnictions on
world trnade : the Latest and mest-fax neaching of
which ane tlose nealized ththeugh the Kennedy Round.

1t 48 thue, howcven, that these neductions have been
of bencgit mainly to the industrial countrics and that
the devefoping countries genenally have obtained very
Little dinect bcnc%om This process. "In most
cases taniff negotd 18 tended to covern products of
concern onky to the industrndial cotntrnies. Products of

209 Jackson WORLD TRADE at p. 59.

210 Dam GATT at pp. 336-337. \\\
211 Ibid., at p. 338.

212 Jackson WORLD TRADL at pp. 148-%149.

¥a



intenest to the developing countadles belonged , to a
great extent, 1o the so0-called "sensdtive" products
which werne fon the most part excluded grom the scope
0§ neductions. Moreoven, tarndiff negotiations within
the GATT framewonk werne conducted on the basdis of
neciprocdity o4 concessdions. In other wonds, cach
country's offen of tarndigf reductions was conditicnal
upon the receipt of roughfy cqual benef«t grem a ne-
cdprocal offen. As a conscquence of the so-called
"principal suppliens' whe have substantial Lintencsit
in the wonld trade of centain Ltems and, as such are
Ain a position to offen concessdons. Since developdng
countries do not qualdfy as "principaf suppfLers’ dn
most Aitems they wene rnelegated, pgqgcncc, te a
posilion of secondary Lmpeatance.

Despite the above criticisms, it should be emphasized that
presently this so-called "temporary agreement" is still one of the
principal regulating agencies for world trade. In light 6f this fact
the developing countries have consistently advocated the substantial
revision of the rules that are applicable to international trade.

Recently, to this end in the "Declaration o

' Establishment of a
New International Order"[Appgpdix_A] and the ogramme of Action on

214

the Establishment of a New Inte#aational Economic Order", as well

as, in the fﬁharter of Economic Rights and Duties of States"[Appendix
B] the developing countries have in fact made substantive provigions

so as to undermine the existing rules believed by them to be insuffi-

215

ciently biased in their favour, Similarly, the creation by

216

ECOSOC of the forty-eight member United Nations Commission on

Transnational Corporations in December 1974 reflects the United

-

213 UNCTAD, Research memorandum, No. 33/Rev. 1 at paras. 11;]2.
214 13 International Legal Materials 720 (1974).

215 Brewer and Tepe, Jr. op. cit. at pp. 309-316.

216 U.N. Doc. E/5655.
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Nation's ongoing concern for the economic relationship between

developed and developing countries.z]7

The criticism by the devel-
oping countries is not restricted to the general rules applicable
to international trade discussed above. They have also directed !
their attention to specific rules in areas such as import controls and

export restrictions, as well as to the novrms of substantive

commercial law related to international transactions g;ehﬂy.

217 The report of the U.N. Commission on Transnational Corporations
on its First Session (U.N. Dbc. E/5655) states that the
Commission "decided that among the various tasks it would under- #
take in the next few years the priority would be assigned to the
formulation of the code of conduct. . . ." As for the code,
"principles" reclating to the conduct of .transnational corpora-

. tions, which may be acceptable to the “Group of 77" developing
countries, were in January 1975 outlined by the Latin American
and Caribbean nations at the meetings of the Third Preparatory
Meeting of the Working Group on Transnationa] Enterprises of the
Meeting of Foreign Ministers of the Ameritan Republics. Guide-
lines found in these "principles" bord "considerable similarity
to the U.N. resolutions with respect to the New International
Order and the Charter of Economic Rights and Duties of States"
-- Seymour J. Rubin "Developments in the taw and Institutions
of International Economic Relations -- Reflections Concerning
the United Nations Commission on Transnational Corporations" 70
Am. J. Int'l1. L. 73 at p. 88 (1976).



CHAPTER.IV

IMPORT CONTROLS

I. GENCRAL
Z. TARIFF COMMITHENTS
3. CUANTITIVE RESTRICTICNS

4. ANTI-DUMPING DUTTILS AND COUNTLRVATLING DUTIFS
4.1 1967 fnti{Dumping Code

5. ESCAPL CLAUSE RCLIEF

6. ADJUSTMENT ASSISTANCE

Overview

This chapter sets cut the rules applicable to import trans-
actiong. The post-war international regulation qf world trade has
its genesis in what economists have termed--policies of "beggar-my-
neighbour"--pursuit of which it was believed resulted in the virtual
eliminatiom of international trade. During this period, quantitive
restrictions were viewed as anathema to the orderly expansion of inter-
national trade and the{ General Agreement<in fact regarded themm as the
archcriminal of wor]d trade, requiring in general term; their immediate
eradication.

In dealing with import controls our focus is primarily directed
at the General Agreement. The General Agreement was intended to contain .
precisely formulated legal rules, sometimes termed 'contractual', which”
were to be directly applied. But the General Agreement also contained
various exceptions to these specific rules, as well as escape clauses.
The suitability of some of these legal rules of trade conduct, as well
as }be question of its effective enforcement by GATT, is a matter of

- 126 -
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prime importance for the developing countries. The most immediate
question for these countries at present is the treatmeni accorded to
them under these rules and whether some accommodation can be achieved
which would allow them to depart from its strict compliance.

It should be rememhered that the General Agreement makes a clear -
distinction between tariffs and other forms of trade barriers. Tariff
concessions were normally to be made at international trade confercnces
called for that purpose under the principle of reciprocity. These tariff
concessions then were to be extended to other Contracting Parties by
means of the #Fi clause. Non-tariff barriers, according to the General

Agreement, as matter of principle, were to be immediately abolished.
However this never materialized aﬁd trade negotiations (under the Kennedy A

Round and presently under the Tékyo Round) also concerned non-tariff
barriers.

The General Agreement sets out in some detail the rules appli-
cable to impori transdctions, prohibiting certain measures and regula-
ting others. The sybstantive obligations under the General Agreenent
as far as they apply to imports may be divided into: tariff commitménts;
MEN ‘rectment; and certain ob]igations pertaining to non-tariff barriers.
Thus, quantitive restrictions as mentioned previously -are generally
prohibited, subject to specified exceptions. Other measures, such as
those dealing with marks of origin, have special rules. Anti-dumping
duties and countervailing duties affecting imports may only apply in
accordance with specified rules.

The General Agreement is replete with provisions that were
incorporated as a result of American domestic activities. One such

action relates to tariff adjustment (escape clause relief). Petitions

oo
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from producers against increased imports, which have made their pro-
ducts non-competitive not only in world markets but also in the -
domestic market as well, have also led to the use of adjustment
assistance. Rather than subsidizypg such dome§tic industries, adjust-
ment assistance in the form of relocation of workers after retraining
programmues or the development by domestic firms of different lines of
production have been advocated spgcifica]]y by some for the United
States as a policy alternative.

It should be pointed out that the "escape clause" safeguard systen
found in the General Agreement has-#€en used to a very limited extent
in the past and instead there has been widespread use of the so- -
called "voluntary restrain;s" programme which have brought about
frictions in international trade relations. The developing countries
attéch great importance to the reformulation of the existing safeqguard
rules. They propose that differentiated aﬁd more favourable treatment
Should be granted to them and that, as a general rule, safeguard meaéures.
should not be applied by developed nations to the imports from develo-
ping countries. They believe the only exception would be in the case
of proven actual material injury to domestic production in the
developed countries, but any action taken in such a case must consider
the injury that might be caused to export. industries in the developing

countries. .
1. GENERAL

The Preamble to the General Agreement envisages "reciprocal and
AN
mutually advantageous arrangements directed to the substantial reduction

of tariffs and other barriers to trade and to the elimination of

“
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discriminatory treatment in internationaL.trade."] To achieve the
objects sought, certain fundamental principles were incorporated into
the General Agrecement.

It is clear from the foregoing that tariffs and non-tariff
barriers affecting inports were important targets for specific treat-
ment. The General Agreement makes a distinction between tariffs and
other forms of trade barriers. As mentioned previously tariff conces-
sions were normally to be made at tariff confercences under the
principle of reciprocity. These were then to be extended to other Con-
tracting Parties by means of the MFM clause. Non-tariff barriers,
according to the Ceneral Agreement, as a matter of principle, were
to be immediately abloished. Trade negotiations under the Fennedy
Round dealt with non-tariff barriers. ‘But as

might have been expected, those negotLations wene
not owlstandingly successiul. Contrnacting partdes
gollowing practices {nconsistent with the General Agrec-
-ment Acuglht concessdions from othen confracting pantics

Qs recdprocdty forn the aboliticon ¢f those practices,

whereas coentracting panties adhendng to the General

Agreement anqued that the princdpfe of Ammediate abo-

Liteon took precedence cver the princaple of needprocity.

Non-tariff barriers can assume wicdely differing forms. The

L 3
General Agreement prohibits cértain measures, while regulating others
only. Thus, quantitive import restrictions are prohibited (subject to

specified exceptions) under Article XI, Jjust as me&%ures touching «

domestic legislation and regu]ations/discriminating against imported
/

(

~

1 55 U.N.T.S. 194,
Also, see Dam GATT at p. 391.

2 Dam GATT at p. 19.
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products are similarly prohibited under Article I1I. OQ the other hand,
financi;1 measures dealing with internal taxes (under Article 111}, fees
charged by customs officials (under Article VIII), etc. are requlated,
Just as non-financial measures lTike the prompt publication of laws,
aregulations and judicial decisions (under Article X) are also requlated.

Other measures, such as those applicable to marks of origin (under
Article IX) have special rules, while production subsidies that tend to
reduce imports (under Article XVI) merely require the obligation of
notification and consultation to reduce subsidization. As for state
trading agencies, market considerations and national treatment were to
be applied in making purchases (under Articles XVII; II (4) and 111 (4)).
Anti-dumping dukies and countervailing duties affecting imports are to be
applied only in accordance with Article VI.

It is clear that the drafters of the General Agreement intended to
outline a number of provisions‘dealing with imports and how they werce
to be applied by the Cdéntracting Parties. It is not our intention to
examine all of these provisions. ‘

The substantive obligations under the General Agreement as far as
they apply to imports may be divided into: tariff commitments ; MFN

treatment; and certain obligations pertaining to non-tariff barriers.

<«
.

2. TARIFF COMMITMENTS

As previously indicated one of the important obligations of the
General Agrécment was the tariff concession--a commitment by a Contrac-
ti;g Party to levy no more than a siated tariff on the importation of a
particular product. This commitment was contained in a Schedule for

that Contracting Party and was incorporated by reference into the

130
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General Agrcement through the provisions of Article II (1) and (7).
Article Il (1) in fact provides that ecach Contracting Party "shall accora

-

to the commerce of the other Contracting Parties' treatment no less P
favourable than proyidod for in the appropriate Part of the appropriate f/ii;
Schedule." Further, the importation of products described in Part [ \
of the Schedule to a country from another Contracting Party "shall h
subject to the terms, conditions or qualifications set forth
in that Schedule, be exempt from ordinary custom duties in excess of
those set forth and provided for thg:gin.“ Also, imports entitled under
Article I to preferential treatment described in Part 11 of the Schedule
shall receive certain specific exemptions under A}ticle IT (1) not only
relating to ordinary custom duties but also from all other duties or
charges of any kind imposed.3 In addition Article Il (3) prevents a
Contracting Party from altering "its method of determining dutiable valuc
or of converting currencies sc as to impair the value of the conces-
sions“4 granted; while Article Il (5) deals with commitment concerning
product classification under a Contracting Party's tariff laws and
consultations for compensatory adjus_tment;5 Articie Il (6) concerns
e commitment against currency revaluation to effectively change tariff

rates.6 Thus, the specific legal obligations that

attach to a GATT Schedule "concess<on" can be
summan<zed as fofLows:

3 Jackson WORLD TRADE at p. 209.

Ibid., at p. 492. K
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countervailing duties, charges equivalent to an internal tax impcsed

(1)

(2)

(3)

(4)

The tardifg maxmum on cedling expressed as the
"hound” duty rate en the Schedule, as appt (ed
by Anticte 11, paragraph 1;

othen provesdons ok Antecle 11 that axe des cgned
to protect e value of the concesscon grem
encroachment by cthen gevenmental measures such
as "cothen chaxges", new methods of valuwing accds,
neclassification of goeds, and currencd revalud-
tions;

Limita on the pretection that cam (¢ afionded
by wse op @t orpent menepoly (Axtccte 11, pana-
graph 4);

. . , v 7
a GATT nteapnetalcon that new subsadoes

granted on preducts covened (noa nation's Sche-

dufe ane in eficct a prima facee "nulloficaldon”
. e Vay S e alinse

fon purposes ofAticle XXI1T1T.7°

The provisions of Article Il do not cover anti-dunping and

-

on the like domestic product and charges for services (Article 11

(2)°).

7 Subsidies can provide protection to domestic producers from gxperts

of foreiyn goods by enabling the domestic producer to sell in the

local market at a price below that applicable to the imported
goods (because of the level of subsidy). In this way foreign
goods can be prevented from being purche

8 Jackson WORLD TRADL at p. 205.

g Article 11 (2) provides:

Nothing in this Article

imposing at any tiwe on the jmportation of any product

(a) a charge equivalcnt
with the provisions
of the like donmestic product

(b)
(c)

in whole or in part;

any anti-dumping or countervailing duty applied consistently
with the provisions of Article VI;
fees ogx other charges commensurate with the cost of services
rendered.

--Dam GATT at p. 394.

shall prevent any Contracting Party from

to an internal tax imposed consistently
of paragraph 2 of Article 111 in respect
or in respect of an article from
which the imported product has been manufactured or produced

132
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The GATT Schedules have resulted in a nunber of techrmical
legal problems, particularly tho.e concerning classification of itene,
as well as rates and the duration of Schedules. The original Article
XXVITI provided in fact that afgvr January 1951 any Contracting Party
could rencgotiate or withdraw any concessions,  Thic way, extended on
a nunber of occasions until the 1955 amendment to Sotic e XXV}II,
whereby the concescions granted are qivvnvun irdefinite application
with a roneqotiaiion privilege every three yvaru.lo

»

As mentiéhpd previously the General Adrecrent wae predicatod
upon the future establishient of the International Trede Organication,
therefore, "nothing in the original GATT itcelf set forth a Tegal
framework for new tariff negotiations.  The General Agrierent was
conceived as a product of the no;otiations, not a fravicwork for
conducting them.”H Unt1l 1955 the Gemeral Agrecrent cEntaincd no
legal obligations to enter into negotiations, and the addition of
Article XXVIII bis in 1955 merely provided for the CONTRACTING T akTlf:
to sponsor such negotiations and that the success of multilateral
negotiations depended on the pdrticipdtion of all Contracting Vurtivu.]
The General Agreenent envisdages major neqotiations of all Contra tir,
Parties periodically under Article XyVIII] Bis, as well as neGotiot v
between the CONTRACTING PARTILS and a new party qccecing to the Dener)

Agreenent under Article XXXIII.]3 In adqition, Article XXVITD provices
A

10 Jackson WORLD TRADL at pp. 216-217
11 Ibid., at pp. 220-221.

12 . Dam GATT at pp?757-58.

13 Jackson WORLDU TRADE at Pp. 92-96.

A
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for throe year rencgotiations (Article XXVITL (1)) ¥Tpecial civcunstance
rencqgotiations (Article XXVIIL (4)); rewerved reneqotiations (Article
XXVITI (b)) compencatory reneqotiations on the creation of a «ustons

. . ) 4
union or free-trade oo (Article Xxlv (/1)] ) developrart roeneqgo

]5); withbdrawal undler Artecle *‘Vll]h

tiations (Article XVIILD (7)
s ) 1/
and rectifications.
Subject to the existing leqislation provisicon of the Frotocol

of Provisionel Applic oticon, the {gylvq(tinu Parties cay ot apply

internal toseo and Cther internal charges (atfecting purchase, oale,

transport ar distributi to fo cion products so as to protect Jdorestic

production (Artich [1% Goods 1rported fron ather countrics
shall not be subject, or indirectly, to internal taxes or
Qther internol charges of any bind which are higher than those apip e

19

Tike domeatic products (Article II1 (2) 7). FRequlations also Fave t-

be applice an g sir¥lur fashion (Article I1T (&), (5) and (7)?{). Stipu-
lations regaerding the corpulsory use of certain dorestae products .
a' manufacturing precese are prohibited (Afticle 111 (“ but this‘ -
does not apply to regulations in force on July 1, 193“.~ﬂpri1 10, 1udy

and March 24, 1948 (at thoe option of a Contractarg Fdarty) Troyvided

that any such reqgulation contrery to “rtacle 111 (5) shell not be

14 Dar GATT at pp. 275-295.

15 Jackson WORLD 1%t at pp. 235-236.
16 Ibid., at p. 230.

17 Dam GATT at pp. 34-35.

18 Jackson WORLD TRADE at pp. 279-286.
19 Ibid., at pp. 281-282.

20 Ibid., at pp. 286-294,
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modified to the detriment of imports and must be treated as a customs

. 4
duty for the purpose of negotiation (Article III (6)21). Under

22 quota arrangements for cinematographic films are per-

Artic]é 1v
mitted under certain conditions. Article VII contains provision — *
dealing with valuation for customs purposes which should be based on
the éctua] value of the imported merchandise or of the like merchandise
and that the actyal value should be in the ordinary cpurse of tradc
under fully competitive tonditions.23 The provisions regarding nark
:%fegrigin upder Article IX.require Contractiné Parties not only to
accord MFN treatmegt but also, as a general rule, not o impose special

‘duties or penalties for non-comph’ance.24

Article X con*~ins provisions
concerning the publications of laws, regulations, judicial decisions

Jpertaining to the classification or the valuation of products ‘i

25

custom& purposes pronptly. It should be pointed out that the fore-

gqing is_subject to the provision relating to existing legislation.
3. QUANTITIVE RESTRICTIONS

~ The archcriminal of international trade’ to many , has been quan-

titive restrictions, and has even been viewed "as the incarnation of ~

international commercial evi]."26’ Clair Wilcox described the case

\

- TN

21 Dam GATT at p. 397. | Y
22 Jackson WORLD TRADE at pp. 293-294.

23 1Ibid., at pp. 446-454. -
24 1bid.., at pp. 459-461. 5 »

25 Ibid., at pp. 461-4€4.

26. Dam GATT at p. 14Ql
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against "quotas" in this way: -

Quantitive nresthdlctions . . . dmpose nigdld Limits
on the volume of trade. They insulate domestic prices
and productdLon agafﬁ&ﬁ_thc changing hequinemepts o4
the workld ecgnomy. They §reeze trnade <nto established
channels. T%ey ane Likely to be discrniminatorny 4in
urpose and effect. They give the guldance o} trade
‘go public. officials; they cannot be divonced §rom’ —
politics. They nequinre public alfocation 0§ Lmpornts .
and exponts among private thaderns and necessitate .
increasing negulation ef domestic business. Quantd-
Live nestriction are among the most effective methods
that have becn devised fon the purpose of hestnicting
trade. They make forn bilateralism, discrird nation, and
the negimentation of private enterprise.Zl’

John Jackson describes a "quota is a government decree that in any

given period (usually a year) only a specified amount (or value) of

a certain product can be imported."28

Quotas are usually administered
by means of licenses.

Quotas were extensively used in the éér]y 1930's and as previous])fg
mentioned led to the general breakdown of inter¢ationa1 trade. The
immediate post-World War Il policy goal of the United States was the
elimination of the use of qugtas. Quantitive restrictions were seen té
have three undesirable characteristics: qhotas allowed the doﬁestic
market to Qe cut off from the discipline of fhe world market; qyant1>
tive restrictions, singce they were usha11y imposed by thﬁ/fxecutive
branch withaut legislative intervention, could be applied in a hidden
discriminaiory fashion; and quantitive restrictions, as they were deter-
mined by administrative officials, could be easily adjusted. The United

States' view was repudiated by those countries that had balance of

payments problems and é]so by those countries that sought industria]izdtion,

[
)

27 Wilcox TRADE CHARTER at pp. 81-82. \\\j>y ”‘ e

28 Jackson WORLD TRADE at p. 305.
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as well as those that protected domestic agriculture. The Indian
delegate represented the position of the develop1ng countries looking
to rapid 1ndustr{a11zat1on, when he said-

Our appnodch 20 this problem s veny dighenent, and

.« on many points the disagreemend between ourn
expem and the Amernican expents As” fundamesital. .
The kind 0§ co-operation Lo which India attaches Limpon-
tance 45 a relatlonship based on nespect fon the
princeiple cof equal n&ghib and éelﬂ -determination o
peoples.

From eveny point of vLew, we consdider that it
{8 essential that th¥ nation's cconomic development
should not be Legt wholly to the openations of private
entenprise and unchecked competition, whethern Antennal
on external, as seems Lo be meﬁ&ed by some 0§ these

proposals. . . . N

[OJun plans are of an expansionist characten . . . but
Lt will cnly expand L we take a national view of the
whole problem of trhade negulation, and {nstead o4 nejcc-
ting centan methods v negulation on grnounds which are
not applicable to Indian conditicns, mahe full and
efpective uA% of them forn the purpose of bullding up
bur economy. 2

The eventual outcome was the four articles found in the General

30

Agreement and was referred to as the "London Compromise" The

&
developing countries were not pleased with this at all. The central
obligations concergjng quantitive restrictions are found in Articles

XI to XIV. They “establish a scheme of contral that can be outlined

L 4
as follows:

X1: Prohdibition fn tha use of quotas (with centain

.
N gd‘:;* exuzlpaom},
e X11:
[ O

i Exception to X1 gor balance-of-payments neasons;

¢

XI11: In case txceptions ane utilized and quotas applicd,

4 they must be applied "nondiscrdminatornily”, «.e.,
29 Ibid., at p. 311. ¢

30 Walliam Brown THE UNITLD STATES ANDG THE RESTORATION OF WORLD TRADE
at p. 67 (1950). ‘
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similarn to a MoAt—Fauoaed-Nationfbabib, and in’
accondance with certain othen rules;

XIV: Exception to XII1 in céala@n balance-o §-payments
cases. .

. In addition, *‘Anticle XV sets fonth a relationship
between the GATT and the International Monetany Fund that
Antimately affects the batlance~o§-payments exceptions
-while Section B Jf Anticle XVIII sets gornth some Apecial
balanée-o§-payments exceptions for developing countrnics.3l

e

, : @tion is a flat prohibition found in Article
cor q_\:{’ . R Co .
XI (1) which s .

No prolibitions on nestrictions othen than duties, taxes
on other changes, whethewn made ‘effective through quotas,
Ampont on expont Licenses on othen measunes, shall be
Anstituted on maintained by any Contracting Panty cn the
{mpontation v§ any product.of the ternitony of any othen
Contracting Parnty ong,on the expontation on sale gor expont
0§ any paoduct‘deégined fon the teritory of any othen .
Conthacting Panty. 38 S

The Interpretive Notgs provide that "the terms 'impoft festrictions' or
‘export restrictions’ include restrictions made effective through” state-
tradin’ operations. «33

In Artic]e_Xl'(Z) there are the fo]lowing’gxcepfions: (a) export
estrictions to re]ievé food shortages; (b) Ciigz;jctions necessary to
e application of standardsifor gradingkor'c assifications; (c) import

strictions on any agricultural or fishery product under certain,

circumstances. Gerard Curzon explained the agricultural and fishery

exception in the following way:

31 Jackson WORLD TRADE at p. 308.
32 Dam GATT at p. 407.
33 1bid., at p. 456.

v
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e

[(Adgni e and fishernies [are characterized byl, a
multitude of small and unonganized producens . . . ‘
faced suddenly with very Large crops on_catches, and the
governments accondingly had to step in’'and onganize

Zhem . . . [whereas] . . . [4] ndustrial producess

[do.] not suffer grom the same dLAaduazxugeA and. [are]
wsually sufficiently well onganized.d

"‘\.._lt is .clear that this exception was a ref]ept‘ion of the: then

35

existing United States tegislation. This exception for agricultural

.

products particu\laﬂy infuriated the developing counth’es and the
primary product producing countries, who were prevented from protecting
their infant industries, while the developed nations were pe’rnwiﬁed to

protect domestic agricultural producers from the very type of imports

36

that the‘dey_e'loping countries were likely Ro Kprod‘uce. This was

looked upon as\discrimihaﬁon against the products of the developing
countries.37 3 )

Th; app]icatiéh‘df the above ex_ceptidn ha§ been explained by the
United States Department of State as fo]]_qwsi '

Fe)

Finst, imponts may not be nestrnicted:unless the domest
product is also nestrnicted. This nule is necessary t

"~ prevent the usc of quotas fon ordinary Lectlve pyrposes.
Secondly, the domestée product must be M
approximatefy. the same degnee as the impo oduc,t‘
This nequinement, which 44 nelated to the §inst, is
necessarny Lo prevent countrces grom applying thein
nestriciions in such a way as to boost domestic output
by cutting down on imponts. Finally, advance publ.ic
notice must be given of the amount of imponts to be fet
4<n, and the memben appfying the nestrnictions must consuli

' 34 Gerard Curzon op. cit. at p. 131.
35 William Brown op. git. at pp. 22-28.
36 U.N. Doc. E/PC/T/A/PV.22 at p. 23 (1947).
37 U.N. Doc. E/Cénf.2/23 at pp. 32 and 36 (1947).
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with any othen memben‘wbo complains that the nestric-
tion does not meet the nequéncements nefenned to above.

As far as the balance of payments exception under Article XII
is concerned, two types are envisagedy import restrictions may be
imposed "to forestall the imminept” threat of. or to stop, a serious
decline" in monetary reserves; ‘or *"in the case of a Contracting Party
with very low monetary reserves, to achieve a reasonable rate of
intrease in its reserves."” Restrictions imposed shall be progre;sive1y
rélaxed as conditions improve. The balance of paymgnts exception
found in Article XVIII (9)39 applicable to economic development assis-
tance programmgs is subject to less strict' procedural safeguards.

Article XIII40 “is basically an attempt to apply a Most-Favoured-

Nation obligation to quotas."4] This article contains three types of
obligations: "a Most-Favored-Nation type of obligation; certain

detailed ru]es for f\e manner in whjch quantitive restrictions are

applied, desjgned to achieve an equitable distribution of import

permissions am vari&us contracting parties; and a series of obli-
N\

gationé requiring gation and consu]tation."42 John Jackson

summarizes this by stating that

hd

AMticle X111 impeses a "nondiscrimination" obfigation
upon the use of quotas when quotas arc used. To get

38 The Geneva Charter for an International Trade Organization, Dept.
of State Pub. No. 2950 at p. 6 (1947).

39 Jackson WORLD TRADE at pp. 687-691.
40 Dam GATT at pp. 411-413.

41 Jackson WORLD TRADEﬂQip. 321. !

42 1bid., at p. 322.
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‘around the problem of the inherent discrimination

0§ most quotas, an attempt has been made in gaticte

XIIT to specify nules fon thein use. These rulfes stlate

a prefenence fon "global" quotas, but fall back on the
"nepresentative period" concept fon allocating quotas

when global quotas are umworkable. The, {mpontant

question, sXLLEL not nesofved satisfactonily, <s how -

Lo allocate fainly by neference tﬂ a "representative )
period” and to "special factons”. 3 //'

I't should be pointed out that, although the balance of payments

\

difficulties was allowed as an exception to.quantitive restrictions,
the General Agreement did not permit the raising of tariffs--tariff
surcharges--to bvercome balance of p;yments crisis. Article XIV44
authorizes deviations from the non-discrimination rule of Article XIII.

A great deal o% the ofirst fifteen years of "th ory of

GATT centers on the effqrt to get quota systems ofprotection dismantled.

Indeed, its efforts in th;;/fégpétt has been billed as one of the more
significant contributions of GATT to the postwar economic wor]d."45
There have been gome moves toward negotiating quantitive restrictions,
with explicit references in the Dillon Round rules of procedure,46 as
well as the provision in the Kennedx Rounds for negotiations on non-
tariff barriers.47 The Tokyo Declaration of September 1973 calls for
negbtfations to "redute.or e]iminate_non-tariff measures or, where

this is not appropriate, to reduce or eliminate their trade restricting
_ °

of distorting effects, and to bring such measures under more effective

.

43 Ibid., at p. 327.
44 1bid., at p. 681.
45 Ibid., at p. 307 -
46 GATT BISD 8th Supp. at p. 116 (1960).

47 John Evans U.S. TRADE POLICY at pp. 64-71 (1967).
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international d1sc1p11ne “48

4. ANTI-DUMPING AND COUNTERVAILING DUTIES

Anti-dumping and countervailing duties are dealt with together

49

in Article VI. This article describes dumping by which products of

one country are introduced into the commerce of another country at
less than the normal value of the products and condemns it if it

causes or thréatens material injury to an established industry or
L]

materially retards the establishment of a domestic industry. It also
lays down that

. . a product 45 to be considered as being introduced
into the cormence 0§ an ampenting counthy at Less than
s nommal value, Lf the price of the product exponted
gnom one countny o anothen

(a) 48 Less than the comparable price, in the ondinarny
counse of trade, forn the Like product when destined
gon consumption Ln the exporting country, on

4. ..

(b) <n the 'céoémwhdmmAacpmme,£4£uAIMM

(44) the coust of production of the product in the
countrny of ondigin plus a ncagSnablc additAion
gon selling cost and prof<t.

Anti-dumping duties have been called "a curious hybrid of tariff ideas

51

and,price discrimination theories of antitrust law." The provisions

48 GATT ACTIVITIES IN 1974, Sales No. 1975/2 at p. 17 (1975).

- 49 Dam GATT at pp. 167-179. * " %

50 Ibid., at p. 400.

51 Notes and Comments "The Antidumping Act--Tariff or Ant1trust
L, " 74 Ya]e L.J. 707 (1964-65).

i
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|
relating to anti-dumping duties and countervailing duties were initially

2 The dis-

‘found in Article 11 of tLe United States' Suggested Charter.
cussions at time "had shown'that_there were four types.of dunping: price,
service, exchange and social. Article 11 pernitted measures to counter-

4

act the first type. It would obligate members not to impose anti-

u53 “Service"

dumping duties with respect to the other three types.
dumping applied specifica11y‘to "freight" dumping, by which exporters

using subsidies to enable them to charge minimal freight rates:permitted‘
them a price advantage M foreign markets. "Exchange" dumping concerned

the manipulation of exchanéé rates to gai;\tpmpetitive advantage for

exports. "Social" dumping applied to the use of prison or sweated labour

in the production of goods which meant that these products could be sold
at a cheap price.
It should be mentioned that the United States' ‘proposal went evem

>4 and the

beyond .her domestic legislation. The Antidumping Act, 1921
Tariff Act, 1930°° dealt with anti-dumping and counteryailing dutdes
that applied in the United States. The latter enactment did not require
injury to domestic industry before countervailing duties could be
app]ied,56 .
The provisions in the General Agreement contemplate retaﬁiat%on

) ;,/:7

52 U.S. "Suggested Charter |for an International Trade Organization",
Dept. of State Pub. No. 2598--article 11--at p. 5 (1946).

53 U.N. Doc. E/PC/T/C.11/48 at p. 1 (1946).

54 . 42 U.S. Stat. 11 (1921) as amended by 19 U.S:g. §160 (1958).
55 46 U.S. Stat 687 (1930) as amended by 19 U.S.€. §1303 (1964).
56 Jackson WORLD TRADE at p. 404.
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only when products are sold in another country at less than the price
in the domestic market and this causes or threatens material injury in
the importing market (Article VI (1) and (6)). Since there is the
danger that anti-dumping duties can be abused the CONTRACTING PARTIES
during their thirteenth session in 1958 appointed a group of experts to

study the problem. The Group of Experts in‘the%r two reports presented

h

in 1959 and 1960 agreed

. . Tthat it was essential that countrics should avoid
Ammoderaze uwse of anti-dumping and countcrvaifing dutics,
since this would neduce the value of the effornts that had
been made since the wan to nemove bansiens to trade.

These dutdes werne 2o be neganded as exceptioral and
temponany measunes to deak with specdfic cases of Lnfurdows
dumping and subsiddization.

In 1963-1964 a study was undertaken by the GATT "Conmittee on the Legal
and Institutional Framework of GATT in Relation to Less—Déve]oped
Countries” (as part of its work which eventually led to the drafting of
Part IV to the General Agreement) on "measures to offset'subsidies granfed
by less-developed countries."58 During the Kennedy Round the "Agreement
on Implementation‘of Article VI of the General Agreement on Tariffs

w59 (

and Trade generally referred to as the 1967 Anti-dumping Code)‘

outlined certain definitions of terms used in Article VI and laid down the
standards for the procedures that countries had to utilize to apply
anti-dumping duties. The Anti-dumping Cdde only applies to those

60

nations that accept it and it is not meant to be an amendment of the

57 GATT BISD 8th Supp. at p. 145 (1960).

7

58 GATT Doc. L/2097, Add. 1, 2 (1964).
59 6 I.L.M. 92¢C (1967).
60 John Barcello "Antidumping Laws as Barriers to Trade--The United

States and the International Dumping Code" 57 Cornell Law Review
491 at p. 533 (1972).



General Agreemcnt.G]
Article VI (3) provides

No countervailing duty shall be Levied on any product
of the ternitony of any Contracting Panty imported <nto
the tervditorny of anothen Contrhacting Panty {n excess of
an amount equaf to the estimated bounty orn subsdidy deten-
mined to have been granted, dirnectly or Andinectly, on
the manufactune, productdon on export of such product an
the country of origin or expontation, {ncfuding -any specdal
aubsidy to the trhanspontatien of a parnticwlarn product.

The term "countervailing duwty" shall le undenstood to mean
a special duty Levdied gfon the punpose of offs tlaag wiy
bounty on subsidy bestowed, dirnectly on (ndrectly, upon
the manufactune, production orn export of any merchand(se.

¢ .

But as indicated previously retaliation is only permitted in accordance
with Article VI (6). It provides:

{a) No Contracting Panty shall Levy any anti-dumping or
countervaling duty on the importation of any product
0f the tewitory of another Contracting Parnty unfess
it deteormives that the effect of the dumping orn subsd-
dization, as the case may be, <& such as to causc on
threaten matenial injurny to an established domestdic
industhy, on £5 such as to ngéaﬂd matenially the establish-
ment 0§ a domestic <{ndustry. -
Further, Article VI (4) provides:
A
' No product of the ternitory of any Contracting Parnty
{nported (nto the tennitony of any othen Contracting Parnty
shall be subject to anti-dumping or cowtervading duty by
neasen of the exemption 0§ such product §rom dutdes on faxes
borne by the fike prnoduct when destined forn consumption 4n
the counthy ef ondgin on expox gﬁion, on by neason c¢f the
negund of such dutles on taxes.

While Article VI (5) states th&&™products cannot be subject to both

anti-dumping and countervailing duties to compensate for the same

61 Dam GATT at pp. 174-175.
62 Ibid., at p. 400.
63 Ibid., at p. 401.
64 Ildem.

14
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situation of dumping or export subsidization."65

Y

The foregoingy clearly shows that it is essential to wemember ,-
that certain expressions used in the provisions have caused some: s i’
_difficu]ty in deciding when rctaliatory mcasures are permitted under
the General Agreement. Thus, expressions such as "like product"iiﬁhichf
occurs frequently in the General Agreement), "“normal value", "comparable
price“, "export price" efc. have been subjected to some careful
scrutiny. The Group 6f Experts in'their 1959 and 1960 Reports entitled
Antidumping and Countérvai]ing Duties in fact made a suggestion that

“like product" should be "interpreted as a product which is identical

Sn physical characteristics subject, however, to such variations in the

presentation which are due to the need to adapt - - ,- .duct of special

[
conditions in the market of the‘importing country. . . .“66 The 1967
Anti-Dumping Code on the other hand for the purposes of the Code intei )

prets “1ike\product“ to mean "a product which is identical, i.e.,

alike in all respects to the product under consideration, or in the
absence of such a product, another product which, although not alike in
all respects, has characteristics closely resembling those of the product

under consideration.“67

The Antidumping and Countervailing Duties Report
holds that "export price” is the price at which the like product left
the exporting country and not the price at which it entered the importing

.country. The Report suggests that it would be ideal to base it on the

65 Idem.

66 GATT Report of Group of Experts ANTILUMPING AND COUNTERVAILING
DUTIES, Sales No. GATT/1961-2, at p. 11 (1961). “

67 Jackson WORLD TRADL at p. 427‘YAnti-Dumping Code Article 2(b)).
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“ex factory price" on sales for export, but "f.o.b.--port of <hipment
price" would also be satisfactory.eg.fThe T967 Anti-Dygaping Code indi-
cates that to carry out a fair comparison between the export price and

the domestic price in the exportiny country, the two prices must be

compared at the same level of tradeg;norma11y at the ex factory 1evol.60

The Interpretive Note to Article VI, paragraph 1 states

Hidden dumping by associated houses (that <4, the sale
by an imponter at a price below that cennesponddng Lo
the prnice invodiced by an expontern with whom the
imponten £s asaoc(ated, and atso befow the price o
the exponting country) censtitutes a goum of pucce
dumping with respect to which the margin of dumpng
may be calculated.on the basds of the 6h£c0 at which
the goods are nedold by the meonfem.7

The 1967 Anti-Dumping Code ho]ds that where there is no export price or
ifhds*ﬂqugdable because of association arrangements between the
exporter and importer, the export price can be constructed on the basis
of the price at which‘the imported product is first resold tQ;an inde-

pendent buyer.7] On the other hand, the Antidumping and Couhtervai¥ing
J . o~ v e

el

Duties Report maintains that simply se]]ing/ﬁmported procucts’ at aﬁ}séﬂz ;& K ;'

to gain a foothold in the market is not “ddpping in thé?GA?Tﬁsénse.
&’

Another problem concerns the exemptionf'r”refund of duties o}“

\'s 'Y o ;;' )

taxes borne by like product when exported undgr Art}cle VI (&) since”

/

‘

this provision has been taterpreted to apply only tapes on progducts,
.3
L

68 GATT ANTIDUMPING . . . op. cit. at p. 8. R Y

Ll

! ,

69 Jackson WORD TRADE at p. 428 (Anti-Dumping Codd ?étfc]e 2(f)).
1 7

o r

70 Dam GATT at p. 454.

I

y {riic]e 2(e)).

71 Jackson WORLD TRADE at p. 424 (Anti-Dumping €

72 GATT ANTIOUMPING . . . op. cit. at p. 11. ** % .F
I

A
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“i.e., sales tax, turnover tax,mptc. and excludes income tax. This
is related to the question of border tax adjustments ag well. .

A further question relates to "indirect dunping” where the pro-
ducts made in countfy X are first <hipped to country Y and then fron
country ¥ to country 7 where country 7 complaing of dumping. The
Antidumping and Countervailing Duties Report cacts doubt as to whether
the General AgYeement allows of fsetting measures.73

fﬁe Interpretive Note to Article VI, purayraphs 2 and 3—ltatva
that multiple currency practices can in certain circumstances constitatc
a subsidy or a form of dumping permitting counter-measuros.74

The Ant@dumping and Lountervailing Duties Report states that "no
precise definition or set of rules could be given in respect of the
injury councept", but suggests that a comnion o anddrd ought e be adejited.

- s

The 1967 Anti-Duuping Code hons that dump1nq rust be demonstrfb]y th'
principal cause of material 1n{£:x<g(_throdt of wateriadl injury and {%at
this must be weighed with a]]»otﬁelffactor; taken together that meaey be
adversely affecting the"industryﬂ76 In connection with thr;t)qulom of
injury is also the problem of what anounts to an “industry”. The Anti-
dumping and Countervailing Duties Report states that a single firm within
a large industry is not covered generally and counter-measures in such a
case in their opinion would be "protectionist i{n character, ;;d the

property remedy for that firm lay in other directions“77 The 1967

73 1bid., at p. 12.

74 Dam GATT at pp. 454-455,

75 GATT ANTIDUMPING . . . op. cit. at p. 10.

76 Jackson WOREﬁ/TRAUL af p. 428 (Anti-Dumping Code article 3).
77 GATT ANTIOPMPING . . . op. cit. at p. 10.

e

—
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_Anti—DUﬂping Code gives a definition of industry and refers "to the -
domes tic producer; as a whole of the like product or to those of them
whose ‘collective output of products constitutes a major portion of the
total domestic'prodgction of those products" with exceptions for the
case where one of the producers is‘élso an importer of the dumped products
and o&ners.78 As for the situation of retarding the estab]ishmeﬁt of
domestic industriesz tﬁe 1967 Anti-Dumping Code demands "convincing evi-
dence of the,forthcoming establishment of an industry must be shown, "for
examfMte, that the plans for a new industry have reached a,fairly advanced
stage a factory is being constructed or machinery has been-ordered. w79

Art1c1e VI (6) (b) and (c) deal with the situation where dumping

80 This contem-

in one country actually causes harm to another country.
bﬁaté; the case where country X dumps goods.in the market of country Y,
and country Z is a traditional supplier of like products to the market
of country Y. The goods dumped by country X does not cause injury to
country Y, but does injury to country Z, the traditional supplier. In’
such a situation the General Agreement permits country Y to take counter-
measures to pcotect the interests of its trading partner

Article VI (7) presumes that material injury does not result
where a system of'§tabi1ization of domestic prices of primary products

81

is undertaken.

It should be stressed that the provisions found in Article VI

78 Jackson§NORLU TRADL at p. 430 (Anti-Dumping Code article 4).
7- Ibid., at pp. 428-429 (Anti-Dumping Code article 3(a)).
80 Dam GATT at p. 401.
81 Dam GATT at pp. 401-402.
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dealing with anti-dumping and countervailing duties are also subject

to "existing legislation" provision of.

otocol of Provisiondl ’

Application. It is beciuse of this 7

v o

e United States legislation

* that applied to countervailing duties not requiring any determination

or finding of "injury"82 continued to govern her international trade

and was for a long time a cont;ntious issue with her trading partners.
4.1 1967 Anti-Dumping Code

As mentioned’previously the Kennedy Round made some attempt at
dealing with non-tariff barriers. One of its successes was the Anti-
Duniping Code. In order to understand the background to tﬁe que{ it
is ﬁecessary to recount the position obtaining at the level of domestic
legislation 1in yarious countries at that time. Besides the United States,
Canada's anti-dumping 1egis1ation83 (which also did not require a finding
of injury) was the next most comprehensive--the United States products
imported into Canada was subject to most of the anfi-dumping duties;
while Britain during the 1960s had undertaken a considerab]é programme of
anti-dumping actions and the European Common Market was commencing to
draft its 6wn anti-dumping regulations. The United States felt that an
Anti-Dumping Code wodﬁd be a means of war&ing off codemplated tions
and a method to protect American exports from discriminatory application
of anti-dumping duties in the future.ﬁ The Anti-Dwnping Code contéined
a number of highly detailed provisions, arrived at by compromises in

ke

trade nggotiations rather than an attempt to remedy any defects in

1 <,

82 John Barcello op. cit. at pp. 5181524.

83 An Act to Amend thc Customs Tariff of 1897, S.C. 1904, c. 11.
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Article VI. The Code also does away with the "existing legislation”

-

provision as a condition of its acceptancé::84 Further, the Code ‘ (//

specifically states in the preagb]e that the parties to the agree@ent

are desirous of interpreting the provisions of Article.VI.85

The developing Jouhtries as‘previous19 mentioned have not
accepted the Anti-Dumping Code "because of the special characteristics

of their ecoﬁBmies, and their balancé-of-payment difficulties, they

- ~

believe that their domestic prices are not directly comparable with those
obtainable in international markets and cannot therefore serve as a

reliable indication of whether their expofts are being sold at dumped

prices." 86 In order to overcome this problem, GATT has set up a

Working Croup to look into this matter.

5. ESCAPE CLAUSE RELIEF

4

The-Genefal Agreement is replete with provisions that were incor—‘

-

porated as a result of American domestic activities. One such action
relates to tariff adjustments (;%Eape clause relief). The inter-war

United States commercial policy was evd®d with the understanding that
" -’ .
it was intended to assist, not injure American industry and agriculture,

and hence the interests of domestic industries wlich might face serious
. -
import competition would be taken into account. Accordingly, an "escape

’

clause" was usually inserted in trade agreements signed by the United

States. This policy consideration, largely due to the action of the

84 Jackson WORLD TRADE at p. 438 (Anti-Dumping Code article 14).
85 1Ibid., at p. 426.

- 86 GATT ACTIWITIES in 1974 op. cit. at p. 39.

‘ .
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&
Senate, even led to President Truman issuing an Executive Order requirind
that an "escape clause" be inserted in all future trade’ as]v'eem'eﬁts.87
At the London Session of the Preparatory Committee in 1946 the

purpose of thé.escape clause was exphir;ed by the Un_i-ted States delegate- -

as being ‘

- . . 10 give mone §lexibility to the commitments unden--
taken in Chapter IV  Some provision of this kind seems
necessary Ln onden that countrnies will not §ind themselves
4an such a nigid position that they could not deal with
situations of an emergency characten. Theregore, the

. Atlele would provide fon a modification of commitments
Lo meet such temporany situation. In oader to safeguard
Zhe night given and in onden to prévent abuse of 4t, the
Article would provide that befone any action 4is taken
unden an exception, the membea concerned would havewfﬁ
notify the onganization and cggaw&t with them, and with .
any othen internested membens. ,

Article XIX (1) contains the escape clause: rﬂ:Tef and provides.

(@) 14, as a result of unforneseen developments and of the
effect of”the obligations incurnred by a Contracting
Parnty unden this Agreement, including Larndiff conces-

T ddons, any product is being i{mponted into the tevitony ..

) 0§ that Contaacting Party in such increased quantities

and under such conditions as to causc on thrneaten
serdlous injuny to domestic producens in that terni- -
Lony of Like on directly competitive products, Thew_ .
Contracting "Parnty shall be gree, 4in nespect of such ' "«
product, and to the extent and f§on such time as may
be necessary to prevent on.nemedy such Lnjuny Zo
suspend the cbligation in whole on éin parnt on to
withdraw on modify the concession.8 /

From the fdregoing it is clear that a party seekih\g tqQ- invoke

escape clause relief, will have to shoy:
C\ ‘
87 Stanley D. Metzger "The Esc}ﬁg Clause and Adjustment Assistance:

Proposals and Assessments" Law and Policy in International
Business 352 at p. 357 (1970).

88 U.N. Doc. E/PC/T.C:II/PV 7 at p."3 (1948).
89 Dam GATT at p. 426. _ . ' -
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(1) imports in such increased quantities

(2) as a result of (a) uriforeseen developments and (b)
effect of General Agreement obligations

(3) which causes serious injury or threatens series .injyey.

Further, Article XIX (1) (b) outlines the situation concerning preference

‘concessions.go

i}
-

As for “increased quantities" absolute increase is not necessary
'as the Working Party report adopted by the CONTRACTING PARTIES at- the

Second Session in 1948 states: "It was also the understanding of the

working E@(ty that the phrase 'being im . in such 1ncreased

qyant1t1é¢* in Art1c1e XIX . . . was intended)to cover cases where imports

may have increased relatively, as made clear #n . . . the\Havana’Charter.“g]

The substantive requ1rements deal wifh both injury and causation.
_There is the problem of what amounts to "serious injury". The GATT

Working Party, dealing wifh the 1951 withdrawal by the Hpited States oE

a ﬂ§r1ff concession with respect to hatters' furs granted.to Czecho-

o

slovakia, exam1ned data on import quantities and Un1ted States pronct1on

and employment in that industry and found evidence of "large and rap1d1y
increasing DL imports, while at the same time domestic production

"decreased or remained stationary." This in their opinion was "evidence
of some weight in favour of the view that there was a threat of serious

injury."gg The Nofkfng Party said that the
"N . . . avaitable data suppont the view that increased
o ' 4mponts had caused on threatened some advernse effect fo

90 Idem.
91 GATT BISD Vol. II at pp. 44-45 (1952).

92 GATT Report on the Withdrawal by the United States of a i
Concession under Article XIX, Sales No. GATT/1951-3, at/p. 21.
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*

United States producens. Whethern such a degrece of

adverse effeet should be considerned to amount to "senious
injuny" s anothen question, on which the data cannot be

‘said to point convineingly 4in either direction, and any L

view on which 44 essentially a matten of economic and ‘
soclal Jgggment involving a consdiderable subjective
efement.

Also; the Working Part) concluded that:

_Moneoven, the United States s not called upon fto prove
conclusively thak the degree ¢f «njuwry caused on threatened
in this case musf be neganded as senious; since the
question undern cpnsideration £s whethen they ane Ln breach
of Anticle XIX,/they are entitled to the benefit of any

t. No facts have been advanced which

convincing evdidence that 4t woulfd be -
unreasonable to negand the advernse effects on the domesitic
industry concerned as a rnesult of increased {mponts as
amounting to serious Anjurny on a threat theneof; and the
gacts as a whole centainly tend to show some degnee of
advernse effects has been caused on threatened. 1% must

be concluded, therefone, that the Czechosfovak Defegation
has failed to establish gﬁat no serndous Anjurny hes been

sustadined on threatened.

John Jackson observes that it "almost appears that a mere rapid increase
in the proportion of impar¥s to~the dﬂ?hstic production would make the
~ —~

invocation of Article XIX justifiab%e{-gsperﬁally when all benefit of

doubt goes to the party invoking it 9 )

The Working Pary also considered the question of the establishment
or development of domestic production and observed that any

.. pnopoAaE o wifthdnaw a taniff concessdion 4n ondern
to promote the establishment on development of domestic
production of a new, or novel Lype of product 4n which
overnscas supplicns have opened up a new manket 45 not
permissible unden Anticle XIX but should be dealt with
unden othern provisdions of the agrneement, such as Anticle
XVIII. On the othen hand, 4t may be penmissible Zo havem

93 Ibid., at p. 22.
94 Ibid., at p. 23. &

95 Jackson WORLD TRADE at p. 563i~p!
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recounse to Article XIX 4§ a mew on novel tyre of Amponted
product {3 neplacing the.customary domestic prdduct to a
degree which causes gn threatens seandious infury to

tic paoduceAA

"question of "unfureseeri developments" were also considered by
~

the Workfhg Party. The Working ?ﬁrty agreed that

. . "unfonreseen deuelopment" shoutd be inteapreted to
mman developments occunn&ng ag§ter the negotiations of the
nelevant taniff concession ch 4t would not be neasovnable
2o expect that the negotiatohs of the country making
the concession colld and shopld have 6on§3een at the
Lime when the concession was negotiated.

The Nork1ng Party observed that "it is universally known that fashions
are subject to constant changes™ bot they agreed with the United. States
that "the degree to which the'change in fashion affected the competitive
situation, could not reasonably be expected to have been foreseen by
the United.States' ‘authorities in 1947. w98

The other requirement of the “effect of General Agreement obliga- .
tions" is considered to encompass not only tariff concessions but ‘also -
other obligations. The preparatory work shows that the elimination or
reduction of quantitive restrictions was also included in that phrase.99
The extréordinary {ncrease of Japanese exBorts in pérticu]ar goods and

0

to certain'couﬁtries, along with the increase in the expgrts of cotton

textiles from the developing countries, during the 1950s gave rise to

some apprehension in many develoeped countries and led in somé instances
100

to outright discrimination against exports from\tﬂese countries.

96  GATT Report on thqﬁ:thdrawal . . .o0p. cit. at p. 21,

.

97 1bid., ‘at p. 10.

98 b1g .at pp. 10- 12 )
99 Report of Preparatory Comm1ttee&L0ndon F1rst Session’ at p. 109

188 GATT Doc.’ SR.15/17 d¥.p. 153 (1959). . 3 R
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It is clear that the "escape clause" has certain drawbacks. If
a local industry suffers serious injury as a result of concession-

engendered import competition, the remedy mop t advocated is import

. |
restrictions, but this would penalize an efficient foreign producer as

:ugll as the consumer in the importing country. If the domestic industry

4.
~

w ot . .. . L
a%7a whole does not gpffer serious injury by such import competition,

.5,'
individual firms and wgrkers may nevertheless be injured, and in such

-an instance escdApe clause relidf s not lie and their adjustmnent

problem, if qﬁy ould §e simj¥ar to\that applying to technological

change. (\(\;\//’///

Adjustment assistance has usually been associated with the economic

6. ADJUSTMENT ASSISTANCE

concept of "cost of market adjustment”. It is believed that an increase
in world trade under "free trade conditions is likely to displace certain
domestic products in the local market by imports. TPhe question then
arises as to who should bear the cost of this market readjustment since,
it was believed, normél.economic factors were inadequate tQ deal with
;his problem. '

As early as 1959 at the GATT Ministeypial Meeting and at the 1
fifteenth session of the CONTRACTING PARTIES attention was drawn to
the problem of "sharp increases in imports over a brief period of time
[which] could have serious economic, political and social repurcussions

w101

’ .
in the importing countries. At the sixteenth session in June 1960

of the CONTRACTING PARTIES appointed a Working Party to study the

102

matter, and at that time also adopted a description of market

101 GATT Doc. SR.16/2 at pp. 8-10 (1960).
102 GATT BISD 9th Supp. at p. 26 (1961). . >



disruption as follows:

These situations generally contain the §ollLowing
elements in combination: ‘ )

(4) a sharp and substantial increase on potential
increase of imponts of panticular products grom
dounces;

(i) these products are offered at prices which are
substantially below those prevailing fon similan
goods of comparable qualiity 4in the market of
the imponting country; ' :

(Lil) there 48 senious damage to domestic producers
on threat theneof;

(<v) zhe price differentials nefeaned to 4in paragraph
(£4) above do not arise g%om governmental inten-
vention in the §ixing on §onmation 0§ prices
on frnom dumping practices.

In some situations other elfements ane also present and the
enumeration above 4is not, therefone, intend$d as an
exhawstive definition of manket disnuption. 103

.The Working Party reported at the seventeenth session of the
CONTRACTING PARTIES and recommende® that a permanent committee 04 pe
established and it |

. . advocated a procedural approach to the problem

under which (1) explicit ecognetion uould be given

Lo the "existence of a problem which has been callfed
'market disnuption'"; (2) multilaterial consultations

would be envisaged fon alving at "constructive solutions"; 4B~

R

(3) the procedurces adopted should fead to "the ondenty
expansion of Linternational trade"; but {4) "exdsiing
rghts and obligations unden the Generaf Agneement”
should not be prejudicéed. 105

Some methods of allocating market readjustment costs utilized
K
include (1) staged reductions in tariffs or other festngfggons over a
: T;f‘g'
2 -

103 1bid., at p. 106.
104 Dam GATT at p. 298.
105 Dam GATT at p. 298.
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period of‘ time, (2) for the importing country to reallocate the burden

of adjustme’nt from the domestic producers fo c}thcr segments of the

economy and (3) adjustment subsidies.]06
It is clear that the “escape clause" provision under Article XIX

in some measure provides an adjustment mechanism. However, John Jackson

feels these "provisions seem much more attuned to protectionist desires

than to an 'adjustment concept' . . . a significant question .
[is] . . . whether the GATT agreemént adequately focuses on the true
107

problems of adjustment.”

108

The United States Trade Expansion Acf of 1962 in section 301

(b) embodied on "escape clause” remedy of tariff adjustment into
American law by proving

(1) Upon the nequest of the President upcy nesofution
of cithen the Committee of Finance of/ the Senafe on
The Committee on Ways amd Means of the House 0§
Representatives, upon £t own motion, orn upon the
§iling of a petition under . . . (petition fon tarncfg
adfustment §iLed by a Trade associaticn, gLmm,
contigied on nrecognized union, on other representfative
of an industry) the Taniff Commission shall promptly -
make an investigation to detemmine whether as a nesult,
in majon part of concessions granted unden trade -
agneements, an anticle is being Amponted into the
United States in such Lnereased quantities as Lo cause,
on threaten to cause, seadous injury to the domesiic
industrny producing an anticle which 48 £ike on
dinectly competitive with the impcnted article.

(2) In making 4its detenmination . . . the Tarnig§
Commiysion shatl take into account all economic
factors which it considens nefevant, <{ncluding
idling of productive facilities, inability to
operate at a Levek of neasonable profit, and unemploy-
ment on underempfoyment,

106 Jackson WORLD TRADE at p. 520.
107  Idem. : / .

108 76 U.S. Stat. 872 (1962).
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(3) . . . increased <mponts shatl be comsd{dened to cauwse,
on threaten to cause, serious Lnfjury to the domestic
industny concerned when the Tanid§ Commissdion ginds
that such Aincneased imponrts have been the majon
facton fﬂgcauaing, on threatening %o cause, such
Anfuny.

The "serious injury" had to affect an entire industry.]]o

In addition, under section 301 (c) of the same Act of 1962, a;
“entirely new and more easily obtainable remedy--adjustment assistance--
was incorporated for trade-injured domestic parties. As in the case

of "escape clause" (or "tariff relief for industry") the Tariff
Commission must find that

.. as a nesult in majon pant of concessions granted
undéi\tnade agreements, an arnticle Like oa dincectly
compelitive with an article produced by The finm [eehe
"wonkens' inm on an appropriate dLvdALon theneod" 4n
the case of a nequest for assistance by a group of
wonkens] 48 being imponted into the United States 4in

. . increased quantites. [However, the Lnerneased must,
in the case of §<ms be) "such . . . as to cause on threaten
to cause <nfuny to the §inm" [on in the case 0§ group of
wonkens] "such . . . as to causc on threaten Lo cause
unemployment and underemployment of a s4ignd gicant
numben or proportion of the wonkerns of such f<m on
subdivision". . . . [It {8 furnthen provided Lhat]
" increased imponts shall be considered to cause o
threaten to cause, seaious Lnjuwiy 2o a gun on unemploy-
ment on undenemployment as the case may be [{4] such
incrheased £mponts have been the majon factor An causding
on threatening tq ﬁauée, such <njurny of unenployment on
undenemployment. 1

‘Stanley Metzger maintains that in

109 Fulda and Schwartz CASES at p. 396.

110 Peter Bartfeld "United States Trade Law at the Crossroads of
Presidential Power in the Trade Area after Yoshida International
Inc. v. United States and the Trade Act of 1974" 8 New York.
University Journal of International Law and Politics 63 at

p. 68 (1975).
111 Fulda and Schwartz CASES at pp. 397-398.
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. developing the concept of adfustment assistance,
The Cungness Like the Admaistration, was §ully awane .
that the traditional form of escape clLause nelief--
{ncreasing tand ff nates orh imposing quolas--even apant
g§rdm advense "impact on owr total fonreign economic

. policy", could be quite "dAnappronpiate to protect Uwdted
States f4anms and wonkens." Tandigg relieg "cannot be
specifically adapted to the individual nequinements
0f those 4n an industry affected by imponts." The
fwwinishing of adjustment assistance . . . on the othen
hand was "{ully consdistent with oun trhad{tiomal practice
of protecting Amerdican commence and Laboxr from serndous
Anfuny hesulting rom {mponté";'whif?zauo4ding the ddg§4-
culties flowing from tarnifg nelief.

It is also clear that the criteria established for "adjustment

assistance” were closely tied to that established for "escape clause"

13 On the other hand, the eligibility requirements for adjust-

. . 1
ment assistance under the United States Automotive Products Act of 1965 4

relief.

for parties adversely affected by the operation of the Canadiah*

American Automotive Products Agreement of 1965 115

116

were far less G

vigorous than thcse provided under the Trade Expansion Act of 1962.

112 Stanley D. Metzger "The Escape Clause .

Q
f’;

it. at p. 381.
113 Ibid., at pp. 381-385.
114 19 U.S.C.A. §2001-2033.

115 United States-Canadian Autonotive Products Agreement, January 16,
1965 [1966] 1 U.S.T. 1372, T.1.A.S. No. 6093.

116 Under section 302 (b) (c) of the Automotive Products Trade Act
of 1965, if a dislocation of-a firm or a group of workers, an
appreciable decline in the United States production and a
corresponding increase in imports from Canada or decrease in
the United States exports were to take place, injury to such
firm or group of workers is presumed, to flow from the concession
granted under the Agreement and such firm or group of workers
would be eligible for adjustment assistance.--Fulda and
Schwartz CASES at pp. 421-423.
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EXPORT CONTROLS -
1. NON-DISCRIMINATION RULE

2. SUBSIVITS

.1 Expont Subsd{ddies and Produc t(on Subsdddes
L2 Agrnacwl twral Support Proghoumes °

.3 Developang Countrees Posdlcon

.
N NN

3. EXCHPTIONS
.1 Ganexral Exceptions
.2 Secundty Ixcepl«ons

w W

4. BORDE R TAX ADJUSTMENT

This is concerned with the rules applicable to exports. The Gencral
Agreenent menttons exborts in quite a few articles. The yeneral rule
of non—discrimination and MFN treatment applies to both exports as .ell
as to imports, but this is sulject tc a number of exceptions. Quonfitive
restrictions as applied to exports are also prohibited by the General
Agreement. The provisions in the General Agreement on subsidies also
apply to exports.

As mentioned previously the General Agreement permits exceptions and
the general exceptions as well as the security exceptions found in the
General Agreement equally apply to exports. It is maintained that
basically trere are three reasons for export restrictions: to protect
domestic industries by providing them with less expansive domestic raw
materials; to prevent or relieve critical shortages; and to improve the
terms of trade.

The developing countries' position is that it is unjust for
countries that export mostly primary products to conmit themselves while

at the same time the developed nations persist in their subsidics for

. ‘ll' - 161 -
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primary products. As for “border tax adjustments’

they usually take

the form of remission of inq:rO(L taxes or drawback of custbn duties

on exportation. The rutionale behind tpis is that if such indirect
ff?taxes vere permitted to be levied on‘gxpo;ts (which would thgn be
reflected on the price for products 1Wthe tountry where the exborts
are destined) then the importing country'through its consumers would
be treated incquitat 1y since the benefits of such indireot taxes would
not be accruing to them,

It should be pointed out that there has recently been a call for
the .reWicion of GATT rules and the Amcrican Congress ha. advocated new
pr%ﬁcipTes ang procedures governing eccess to supplies of food, raw
materyals, aﬁd manufactured or seri-manufactured products, including
rules and procedures governing the imposition of export controls, the
depﬁal of fair and equitable access to such supplies, and effective consul-
tattve procedures on problams ofn5upply shortages.

As far as the General Agreement is concerned, exports are mentioned

.

' ih a number of Ar;ig]cs.] It is abundantly clear that most countries reguﬁato

at least sume exports. There are usually verious econonic, political

1]

7
]

"1 At least 13 cleuses in the General Agrecment make some reference to

export

Article 1 (1%—-ded1inq with MFHN treatwent; y
Article VI(1)s (5): (6) and (7)--anti-dumping provisions;

Article VIII (1) and (4)--fees and formalities provisions;

Article IX (2)--marks of origin;

Article X (1)--publication and administration of trade laws and

regulations;
Article XI (1) and (2)--quantitive restrictions;
Article XIII (1) and (5)--non-discrininatory administration of
quantitive restrictions;
Article XVI--subsidies;
Article XVIIT bis (1)--tariff negotiations;
Article XX--general exceptions and . )
Article XXI--security exceptions. )
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and,naﬁiona1 security reasons for this, but basically three rcasons for
export restrictions are: to protect domestic industries by providting
them with less expensive raw materials; to prevent or re]iéve critical
shor£ages, %nd to imprﬁvg the terms of trade. The 1968 Braii]ian
contré]s\nn coffee exportsz‘is c1ear1y-én exampl o; applying controls -
to the export of raw materials used in 5 domestic industry, which not
only protected that industry,‘but in fact gave the local industry a
competitive édvantage against other world pfoducers. The 1973 foreign
trade poTicy chdnges in a number of countrics saw many of them limiting
exports in order to keep the domestic price level down3 as one method of
fighting iﬁflation. Also, in many other countries, concern about
inf]atibﬁ'brought abéut the use of price'contro1s as a means to avert
local shortages that tend to arise when traders shift sales abroad to
take advantage of world pricés that exceed domestic’prices.4 A recent
example of this was the application of domestic priée Timits on sawn

wood that led to the introduction of export controls when the world price

increased above domestic price.5 .
1. NON-DISCRIMINATION RULE Py

* - The MFN c1ause in Art1c1e I app11es to both imports aiﬂ exports,

wh1éh means the application of the genera] rule of non- d1scr1minat1on
A

2 Journal of Commerce, 15 February 1968 at p. 5.
34 IMF Survey, 9 July 1973 at p. 206.

.
'/

4 International Monetary Fund 24th ANNUAL REPORT ON EXCHANGE RESTRI-
CTIONS at p. 463 (1973). —

5 GATT Doc. L/3875 (December 1973).

’ ~
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It follows from this that.a Contracting Party cannot make a distinction
in ils export regulation depend on the destination of such exports.
"An early example of ’this was the 1948 Pakistani complaint to the
EONTRACTING PARTIES against the Indian exc[se tax on tobacco, tea and
suéar which was made refundable wheﬂ\ibe items were exported to all
countFies except Pakistan.6 The matt as pfivate1y settled between
the parties and the complaint was withdrawn. 7 In 1952 India complained
to the CONTRACTING PARTILS that Pak1stan d1scr1m1nated in 1ts’sgpgrt duty
on raw jute against her. 8 It should be yomted out th&‘t’ﬁ dﬁirqnha'l ) .
&

export tax on products would not itself violate the MFN obligation unless
the export restrictions imposed were on "like" products. The Indian
complaint concerned the export of raw jute packed in loost (kutcha)
“bales as against those packed in a hydraulic pressure and wire-bound
(pukka) bales, whereby the "kutcha" type paid a higher export duty than
‘the "pukka" bales. In 1953, the matter was brought before the Inter-
sessioqal Cpnmlttee and at qng of the meetings the Chairmame of the

-
CONTRACT ING mm‘“fts st@eﬁ'f R v M
He had been ashed umethcn in his opinion, the exponrt
duty Levied by Pakist@n on kutcha bales was to be
considered as a discriminatony tax under the provisiois
of the Genenal Agneement. He had neflfected wpon this
question and had concfuded that, £§ kutcha bafes wene
exported to varndlous MAamuxwwcmd&ﬁtM1ume&ww o4
export duty wene applied {nrespective of the destination

of Tthe expents, the duty could not be neganded as 9
. discrniminatony within the tenms of the Genernal Agrcement. .

- e
6 GATT Doc. CP.2/SR.11 (1948).

7 GATT Doc. CP.3/SR.19 (1949). \

8 GATT Doc. L/41 (1952).
L] .
9 GATT Doc. IC/SR.9 at p. 2 (1953).
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This opinion of the Chairman could only bé correct-if the two types
of bales were not considered ‘iike" products. This complaint also was
later w1thdrawn when the parties privately compromised their differences. 10

It should be stressed that as previously indicated t;\EEenePuJ_ég?EEmeﬂt\

does contain a number of except1ons to the ‘principle of non- discrimination\_
which a]se\;pply to exports. ) ‘

1t must be pointed out that the General Agreement recognizeg thét
international trade gan be affected by tariff as we1],as nor-tariff
bawriers. 1It, therefore, prohibit; quantitive restrictions {(subject to
certain exceptions) and provides for multilateral negotiations to reguce
tariffs. John Jacksoh maintains that the national treatment ob11gatfbn
under Article III does not apply to exports and that there is no explicit
provision in GATT for “bindihgs“'or Schedule concessions (under Article II)
with respect to expor*ts,.I.I because in his view Article 11 refgrs only
to impo%tation. This position can only be ma1nta1ned by a peculair
interpretation of Article II, since what it in fact states is that "each
Cbntracting Party shall accord to the eenmeree of the Contracting Parties’
treatment no less favourab]e than that prbvided for in the appfopriate

A
12 Besides,

part of the approprwate schedule annexed to this Agreement "
hf‘tﬁé’}546 London First Sesswon, the Preparatory Committee considered

the abolition of export restrictions and rejected it. The t‘hted States
»

/

representative stated that:

10 GATT Doc. L/82 Add.1 (1953).
11 Jackson WORLD “TRADE at p: 499. o

12 Article II (1) (a)--Dam GATT at p. 393. It is also true that the
renaining paragraphs of Article speaks of importation.
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(> 1§ we had put 4n thiis dragt exactly whit we owselyes
woukld have Liked thene would have beem a phohibition
_ of pxport duties and a prohibition o§ nestr¥etlons. on
naw maleniats, [but he added that §on some, countries
expornt duties have the same punpose as lmpo&t dutics
sfon othen countries] and the?%éonc to be Logical you
must negotiate on that, too.

The British representative elaborated this and felt that )

. . there may be centain ncasonableness in the idea
thaz a countny producing the new material should be Ln
those cases able to defend itself by reserving the
night to have ah expont tax senving to pnevent the

» processing industry from being completely Zaken away
grom Lt by an import duty 4n another country. . .
Having negand to that . . . 4t would not be aftogcxleﬁ
neasoiable o nequine the complete abolition of expgnt
taxes, but, on the othen hand, there may be a good
caAe_ﬂvn asking Son negotiation.14

Further in Article XXVIII'bis. whHich deals with tariff,negot§dtions, the

Contracting Parties

//7;;;\§egera1 level o

N ’

Also, in the Note to. Afticle XVII, the Contracting Parties stipulated thrat
- . r .
&
trade barriers causeq by State-trading enterprises should be subject

ized the inpprtance of substantially reducing

ffs and other charges on imports and exports."l5

A J

to negotiation so as "to bring about "the reduction of duties and»‘gther
-
Y ||]6

* charges on imports and exports. Further, the GATT Schedules in fact

~

contained one export binding--that relating to concessions on tin exports
A .

fncluded in the Schedules of Malaysia and S1'ngapore.]7 The purpose of

13 U.N. Doc. E/PC/T.C.11/ST/PV/1 at p. 11.
14 Idem. ' )
15 Dam GATT at pp. 438-439.

16 Ibid., at p. 459.

171’EhTT--C0NSOEIDATED SCHEDULES OF- TARIFF CONCESSIONS Volume 3 atm
p. 135--"Export Duties: Tin Ore and tin concentrates shall be
assetsed for duty on the basis of their content: the rate to. !
be levied, on such tin conte being the same as the rate chawgeable '
~on smelted tin, Provided that the rate of duty on this item
[Continued on next page.] .

o

D

B
~~.
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‘that concession was to prevent Malaysia and éingapore from placing a °
high exeort duty“onTtin'ore which would amount to a subsidy for tin
) smelting. The ]oQ g’xport tax was made subject to t;ie United States'
government not subsidi‘_z_'i._rfgdth'e American ti_n.sme'lting inc{ustry. Also,
it should be mentioned tha't in import tariff committments there have

been provisos or Notes \attéc'hed making the granting of such i\mport
tamff concessions dependent upon the abseénce of export duties by the

&
rec1p1ent Contracting’ Party The proviso to a Br1t1sh import tanff\

.concesswn on yarns prov1 des:

The Government of the Undted ng. shall be free to
i . Ampgse on yorns contadning flax a duly hlghcr than provided
: gan in Addpect of the above Ltem {f at any time supplics @
m § g flax fon expont grom the terwutondes of Befgawn,
* Luxentbqung 0%, /tlzc Nethe nlands cuuf subgected te dutice
on bther ‘che on cxpowftwn ‘g -
- & :
Similarly, the British Wrt tariff on unsheHed Brazil nuts was placed

at 5 per cent_and on sheﬂed at 10 per. cegfs The Note to that concession

’

stated: A = “

-

1§ at any time unshefled Brazif nuts exponted § m BraziM g

are changed with export duties on olther taxes Mich ane
not offsct by cornesponding export dutdies on taxes gn
shelled Brozil nuts exponted grom Brazdf, then the
Govemuent of the Undited Kingdom shall be gree to Amnose

! on shelled Braz«il nuts, 4n addition to the 10% provided
(gon in this item, a duty equivalent to the amount by which
the: agernesald expont duties on taxes on unshelled Brazil
nuts exponted from Brazdif exceed the duties on taxes
charged on una he,ui?d Crazif nuts Auppued to /the domestic
shelling dndus sy,

’ -
+

[Continued from p.166) . v

may exceed the rate chargeable on smelted tin in the event that -and
so long as the Govermment of the United States of America subsidizes
directly or indirectly the smelting of tin in the United States."

18 1bid., at p. 114.
' oo
19 1Ibid., at p. 1%

r ) *
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Article XI (1) states that T
. No prohibitions on nestrndictions . . . , whethen made
effective through quotas, impent on expont fLicences on 2

| thc/L measunes, shall be instituted on maintadined by
29‘ Contrnacting Panty . . . on the exportation on sake
expont of any product dc%/(ncd fon the ternitony of

any othern Contracting Party. :

However, this was made SL‘)jeCt to certain &xceptions found in Article -
&
X1 (2):2] the first refers to export prohibitions or restrictions

temporarily applied to prevent to relieve cr1t1c£L shgegages of food-

stuffs or other products essential to the e 3 ng L OrWRcting Party;
and the seconq applies to export prohibitio

: -
fér gr‘ng stgpdards in®
2

ional trade. WPB. the general excep-

N

tions under Article XX national security exceptions'u‘nder"

Article XX123 are also

4

4n appropriate cases.

In 1950 the CONTR 'PARTIES $pecificglly discussed quantitive

srestrictions and found that "many countries have made extensive use of

restrictions on exports, in order to protect their supplies of scarce
comniodites. w24 The CONTRACTING PARTIWnc uded that the following,
kinds of quantitive restrictions fall Qytsme the exceptions permitted:

(4) export nestriclions wsed by a contratting party
fon the punpese of @btaining the nelaxation of
anothen conthacting panty's Ampont nestrnictions;

>

20 Dam GA1T at p. 407. - \
: >
21 1Ibid., at pp. 407-408. J )
”
22 lbid., at pp. 4Q;)—428.

23 1bld., at pp. 427-428.

24 GATT--THEPUSE OF QUANTITIVE RESTRICTIONS FOR PROTECTIVE AND OTHER
COMMERCIAL PURPOSCS at p. 4 (1950).
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(£L) expont nbstnictions used by a contracting party .
' 2o obtaun a nelaxation of anothen contracting ¢

y's expont nedirnictions on cammodeuax,.qt
. Locakl on general shont supply, or otherwdse”
obtain an advantage in the procurement ghom * .
: anothu convmc,u ng party of such commoditiess -
~i' . “ ‘
! (ux.)‘ nestrictions (used by a cont/w.c/ang party on the -
expont of naw materials, in_orden o protect on .
promote a domestic 6abucaang indus try; and o .

[ 4

(Lv) expont nestrictions used by a corwmc,ang pa/uty '
.o ayodid pricd” cvpcuaon among exporters. 25

Article XLIIl provides for non—ﬂscmnnnatwn in adm1mster1ng quantitive
"

export restrictiohs. 26 B

As for dumping, Article VI (1) s tes that the Contt:acting Parties
* recognize that dumping--&xport of produ \t less than the norma]
iva]ue--is to be condenned if it cauges ¢threatens materia} injury to
_an established industry or materially refards ?:he establishment of a
domestic industry. It is clear from the foregoing tha} dumping is not
against GATT gggligations, and what 1"5 of sign-ificance'vhe right to
oi%set or prevent dumping. In order to defend a;jainst‘ this practice
importing countries are permitted to ‘ievy anti-dumping duties, but
any anti-dunping cuty 1ev1ed must not be greater in amount than the P

margin of dum pmg .utﬂch is the prje difference detenm ng in accordance

with Article V! (1).

%UB,SIDIE,S

\ . 7

The provisions dealing with sub51d1es in the General Agreement

must be viewed in 11ght of what happened Just after the Second World .
'. .

25 Ibid., at pPp. 5 6. .
‘-25 - Dam’ GATT at pp. 411- 413& ' - o
27 " Ibid. Ibid., at p.400.

AN
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War. Many European countries ad resorted to th‘e \Jsew of subsidies,
owing to balance of payments difficulties as well as to prob]ems can-
cerning the reconstruct1on of their economies. Subsidies were, according
-’ye prevailing Ameri can philosophy at\bﬂ;,\jﬁe, to be d-iuscour'.aged

$ince tHéy diverted worlo trade from its norméT:pafh and in fact distorted
‘the structure of product10n which it was be11eved should have been -
‘determimed by compprativdlcosts. It was fe1t fhat the resu]t of Subs1—
Gization was to allow competitors to gain an advantage.1n their trade,
na& be:;use of their" super1or productivity in a free enterprise system,
but because of the advantages ga1ned through pub}gc aid. Originally
Article XVI made no d1st1nct1on between export apd other sub51d1es. It

<

contained no Rrovision fer the abol1t1on of export sub51d1es on non-

o

. »

primary products, nor did 1d.brov1de for the special treatment of
subsidies on primary products.28 The only obligation was to notify.

It was argued thatesubsidizing domestic—products gave protection
fron: inports since it allowed a domestic producer to sell at a price
below that for imports from abroad. Also, a subsidy could be used to
promote exports by enab]ino it to be shipped to a foreign_mavrket to be
sold there at a price below the foreign market price. A pation could

»subsidize‘a]]_domestic production of a product, thereby permitting a
lower domestic as well as a lower export price. The general s:bsidy

, is sometimes referred to as a "production subsidy". A government may

{ Jjust subsidize thg domestically produced goods destined foxfexport, thereby

allowing, them to be sold at a price lower than that for the domestic

market. A subsidy exc]usive]f'for export was termed an ' export subs1dy" 29 -

~ -

28 Gerard Curzon op. cit. at pp. 119 aﬁa 180

.29 Dam GAW at pp. 132-146.

4. T

N
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2.1 Export Subsidies and Production Subsidies
g

Article XVI contains basically thre ligations: (1) to notify
Pl i i
GATT about any subsidy "which operates diyectly or indirectly to increase

exports : . . or to reduce imports" and to consult on-them (Article XVI

-

(1)); (2) not to grant export subsidies on primaryeproducts that would

"

resul Q"more than an éqmtable share of world export trade" for the

sub51 lﬁng state (Article XVI (3)); and (3) to cease export subsidies

- 30

on any - dbn-pr1mary product - (Article XVI (4)). In addition Arglgle VI

»
export.gupsldles. It is clear that neither Article XVI nor Article VI

rel—atiﬁg! nug‘t‘irvawhng duties must be v1ewed as a countemreqsure to

i

prohibj % sidies, but it does provide remedies to counteract them.
S1m1¥a¢' 1&%f13\a XIX €1) permits a remedy--emergency action in cases

uhehe fo 1gn subsidies have caused any product to be imported "in

such'1ncreased quantities and under such c0nd1t1ons as to cause or

threaten serious injury to domestic producers of like or directly competi-
E1velproducts’fn Also Article XXIIl provides a renedy as well--
giving certain rights of consu]tatioﬁ and, in extreme cases, suspension
of GATT tdncessions br obligations where any Contracting Pagty considers
that any benefit'accruing is being nullified or impaired.32

In a report-adopted in 1955 by the CONTRACTING PARTIES, it was
stated:

So gar as domestic subsidics ane concenned, it was
agreed that a cowtracting panty which has ncgot4axcd

30 Ibid., at pp. 416-417. i p)

NI N

-

3™ Ibid., at p. 426.
32 1Ibid., at p. 429. |
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. ~
a concessdion unden Anticle 11 may be assuwmed, fon
Zhe purpose of Aticle XXIII, (o have a tcasonable
expectctfion, {failing evidence to the contrany, that
the vabue of the concession will not be nullifieds
on &mpa4ned by the contracting party which granted
the “eoncessdon by the subsequent introduction on
4ncnea4§396 a domestic subsdidy on~the product con- -

4 ce&ned

L 4

k . Also, in 1955 a GATT Working Party agreed that

.« . thene was nothing to- prevent contrac®ing pantics,
when they negoticte fon the binding on neduction of
Larndifds, gnom negotiating on matters, such as subsddics,
which nelght affect the practical effects cf tardisf
- concessicins, and from Ancorporating <n the appnop&(atc

. schedule annexed tc the Agreement the nesults of such
negotiations; picvided that the neswlts of such nege-
Tations should net congliet with othen provisd<ons o4

the Agreement.

The possibility gf negotiating the level of subsidies was made in the
procedural rules for the Kennedy Round.3

There is nb general definition in the General Agreciert of the
term "subsidy". In 1961 a Panel on subsidies

conaidcned that {t was nedthex neccessary .nor
geasible 2o sech any agieed (ntenpretaticn cof what
. constituted a subsidy. 1t woudd probably be dnpessble
4 Lo awuiive at a defndtion which would at the same time
include all meascres that fatd within the <ntended
meainilg o§ the team <n Antdete XVI without (ncluding
othexs not sc <ntended. . . « In any event the Paned
felt that the Lack of a precgse definition had not,
ialpggctch, (ntergered with ¥ie opernation of Arnticle

Article XVI (1) provides that a Cont®acting Party must notify

A4

33 GATT BISD 3rd Supp. at p. 224.
34 1bid., at p. 225.

35 GATT BISD 12th Supp. at p. 36.
36 GATT BISD 10th Supp. at p. 208.
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if it o

. . . grants or maintains any 8t 3 My, <{ncluding am’
Honm of {ncome on price support, Tuch operates
dinectly on indinectly Lo {ncrease exports of any
produce §rom, on neduce <mports of any product «nto,
its ternitony. /

In a 1948 working‘Party report approved by the CONTRACTING PARTIES

the phrase "inbre;;ed exports” was meant "to include the concept of
_maintaining exports at a level higher than would otherwise exist in the
absence of the subsidy."38 A 1960 GATT Panel stated that it was no‘.
adequate "to consider increased exports or reduged” imports only in
é%‘historiqa1 sense."iﬂ ‘It noted lhat to decide the question of

“increased exports or reduced imports "tle criterion is therefgre what

would happen in the absence of a subs -dy" and it considered "it fair

to assume that a subsidy which provides an in‘ increase

8 .

production will, in the abserce of offsetting n s €.9., 8 ° .
L T . « ¥ ' - .40 .

consumption subsidy, either increase exports or reduce imports. .

Further, at the 1947 Geneva Conference, the drafters agreed that withfre..- ~

the notion of "“indirect" subsidy was included differehtia1 internal
transport charges where the granting of decreased charges on gggds

for exports-would "operate directly or indirectly to increase the exports
of any product."41 The Interpretative”Note to Artfcle XVI states tax

exemption or remission is .not to be deemgd a subsidy if the exemption
N

| h

37 Dam GATT at p. 416.

38 GATT BISD Vol. Il at p. 44 (1952).
39 GATT BISD 9thYSupp. at p. 191,

40 ldem.

41 U.N. Doc. E/PC/T.127 at p. 1.
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or remission on an exporfed product does not exceed those accrued by
Q .
the like product when destined for dofestic consumption.42 The impli-

cation of this Inferpretative Note/ﬁs that if the exemption or

remission does exceed the amount of taxes on domestically consumed

" L~

produét th the excess is deemed to be a subsidy. Dealing witq any -

~

form Hf income or price support"” that operates to increase exports
.
and decrease imports, a 1960 Panel noted that it was generally true

that a method "under which a government, by direct or indirect methods,
maintains such a price by purchasés and resale at a loss is a subsidy;"
but it stated that there was a‘wayﬁgy vwhich a government could maintain
a fixed price above the world price'without resort to a subsidy--a

regulated minimum price "which is maintained by Quantitive Restrictions

or a Flexible Tariff or sinjlar charges“43

as long as it did not conflict
with other relevant articles of the General Agreement. .

It is also clear that GATT is not concerned, as noted by a 1960
GATT Panel, with "such action by private persons acting independently
of their governments except insofar as it allows importing countries
to take actidn under other provisions of the Agreement.”44 However, a

. . A .
Flen "in which thce government took part either by making payments into

the common fund or by entrusting to a private body the functions of

5

taxation and subsidization" fell within the obligation to notify."

-

Also, the Interpretative Note specifically provides that "Nothing

42 Dam GATT at p. 458. )
43 GATT BISD 9th Supp. at p. 188.////
44 1bid., at p. 192 o

45 ldem. ‘ . o
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in Section B [of Article XVI] shall preclude the use by a Contracting

Party of multiple rates of exchange in accordance with the Articles of

Agreement of the I&ternationu] Monetary Fund."

The notification provision requires that it mu.t be in writi‘
; L

and show "the extent and nature of the subsidization"; "the estimal

46

effect of subsidization on the quantity of the affected prdduct oy

products imported into or exported from its territory"; and "the -

circumstances making the subsidization necessary.“47 Th ob]ﬁy n

provides suitable evidence for an anti-dumping or countervoiling response

By a Contracting Party. Further, there is also the requirerent under

Article XVI (1) that

In any case i which & v detewdined that seqrcous

s

e fuddice {0 e ntenesis of gy cfhon Cond el ong
Pty (s cavted on tlxeatened b
Lthe Contracteny Pawty granting the sabs<du shate,

upon reques!, doscuss with the other Cortract dng

Panéy cn Panties concenncd, on with ghe CONTRACTING
“PARTICS, the posscbid{tu of Cimitird the sabsddization.

~

art subsaddzat con,

"YMn dealirg wi}h.this aspect, the CONTRACTING PARTIES in 1967 dUFP%H)

that no prior determination by it was required of serious prejudice .

before a Contracting Party may request consultations.dq

If bilateral

consultations do not produce satisfactory results, the CONTRACTING

PARTILS can be approached.

can also take place under the procedures of Article XXII

46
47

a8

49
50

Dam GATT at p. 458.

Ibid., at p. 416.

GATT BISD 10th Supp.
Dam GATT at p. 429.

Lot A LY
‘

at pp. 206-207.

»

50

It should be mentioned that qonsu]tdtions

or Article



51 v s

XXII1.
Article XvI (3) ,providvs’tfr)‘at

o o . Comtnactong Panties shduld seclk to avedd the wse
of subsidics on the expont of primany produc ts, 14,
however, a Contnactang Panty gramts dvee (Cy on
Andcrectly any form of sabscdy which opferates to <nerease
the expond of ary promany product §rem (¢ tenndtony,
Auch subsody shalt noet Lo aqplied <n a manen which
nesul s o that Contrac ting Panty having meae (han an
equatable share of world export trade <n pthat product,
account be<ng taken of -the shanes of the ontracidng
Parties (n such trade dw the product dunding a previous
represeptative pended, and any Apoc el factons which may
have “Mg%(m( o may be agdecting such thade in the
Produckt,

"Prinary products" is defined in the Interpretive Note as

: /’

For thie punpeses of Section B, a "primany product” s ° =
undens teed (o be any product ¢f gaxr, fonest ox §aalicy,
Croany nencetal, O (s natural gosn o owhidch tas unde s

gene such precessing as 4 customarnfy nequdted to

prepase t o fon ma)z/;cég»zu QU substantial volume
anternatdenad trade,

From the foregoing, both "export subsidies" and “production subsidies"

~

e

are covered, if the l.:tter has the effect of increasing expprts. Also,

the use of subsidies for primary products is not prohibited, only

"parties should <ceb to avoid" it. The "equitable share-reépresentative

pex{?d“ Jppro;cbrhgglg,seew to operate *o the detriment of the

opinc countries, TO‘gUdrd against this, the Interpretive Note

statks: "The fact that a Contracting Party has not exported the
¢ ' -

product Th question during the previous representative period would

not in itself preclude that Contracting Party from establishing jts

- 51 -3bid., at pp. 429-430.
52 1bid., at pp. 416-417.

53 1Ibid., at p. 4%8.
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the only qguarantoe cgainet dbuuw,")3 Duving the 1979 GATI Svm'p Lo

was stated thot "every country vust hove the laot rvenort O Gue "1,
~—
relating to it, own sccufity.  On the other hand, the (0790100
PARTIE. <hould be cautiou, not ta tabe any step which ~ight ha. t%\
o ; .94 \
effect of undeviining thel Cormal Agreor ot .-

During the 1907 GATT inetornth Seaoion dealing with Fortu e o
- J
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producte, anvobir Seticle Cxl, oottt t
. ton! Ll e . R SV TA Vot ot
.f)t":(' i ’ ‘ DI R BN ol , ‘ ! ‘
e o ca ! ‘ N )"4“")."( N AN o f b P
. ’ . ’ ' 0
coarn o ‘S cale Ctelce < z
[EIR S SRS R ! O fe T ‘o
arlono e SN G RN A A o cOoct
4 GO diiar Tr“\ C P R U I S
Lol e, S " ot e SN ’
Lo Ao e , L e . ot , Lol e
RV IV S Do N iy LI P S SN
i [ S TN ’ o ! T N , ot Ty Sy v ! \:j i ‘r’\
CHho o . ’ A vt

The Thoc frag ot ion hcurity Coma 1 w3 Tioposine ¢ Ly o

Gy
’ S0 ¢ : o N | I 0 il g by ~ M
ehbares cr B Ty, Wi be hern adented by o onunbor of et e ter
. N . e D . R T T N M AN T - !
1o N R ot T ey Artie T Yl Guh o
It e aboo ey e et o,
o ; ’ . . .
s ' : Cov e C ot ¢ ! o oo e
p) N 4 ., . . e . ! !
Cxroe R [T [ oo doro o oan PRI
[ . . ! . !
| B vl N oot v oendl
P ' ¢ 4 . ! S . . . B ’ !
(SRRt N \' 0 ‘« ot A " [ “‘A L N et s ) ‘ \.(£ ’ ““'.\ '.
4 . , ! ! . . . . '
Cotardn oo e oy RN AR M Pty IR ,3[”'\ [ 2e ' R

93 b Decl L/PUT/ASSE 33 0t pLoa (1oag),

94 GATT poc. Gk 50 0t L 7 (1aan).

95  GATT P0c Shojo/10 ot p. 196 (1961).

96 Sccurity Coumail Resolution 237 of 10 Decert oy 10602201060 Y. B Y.

at p.ile-147.
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Another Tirportant port eoport reotrictions can play 14 in the'

area of cotabliching processine industries.
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There 10 ¢l 0 the Guestiorn of berdor 1o cd S far ae
»

Exporie cre corerne < Tt weuld ceer that the Irtoryrotie Tt to
Article YWD oerifically deals with this by providinn

Tie o (RSN oo e H ! Lol Lot S0k
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I S A O A S A

o* «’AI),"‘ AT f,: [P NN SN a ".’:\m‘\ A IO

GO bt I S S R R '
Ptoshoudad boe pointed out thet U copres don "Lorme by rut bove the
Same Fearing oo thet fogrnd reict VD () whiidh provides that no
product Triorted cholT obe culae G g counteryeiling duty "by reason of
the exerption of cuch products fros dutic, or taren horne by t‘?iie-
product when destined for con ., "don in the country of origin or

100

101 Itid., at p. 33.

]O? D, G[\TT at 458,

P

Fricder Keorsler op. cit. at p.

32.

100
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: . 03
exportation, or by recoon of the refund of uch duties or tares.’

In 1760 a Working Party Beport adopted by the C(HJIPA(%\Q(.I/HI]I[L
LntjiT(u;U(«f o nurther of practices as amounting to subsidies, li; tirn1
among these the rendossion of direct taxes or cocial welfoare chardges on
nductrial end commercial enterprices and the "exerption h*-scgpb(t
of exported acode, of (harges or taxes, other than Chargee” in (Qnu«<iidn
with inportation or indirect taree levied at one or Lever ol S SHITERNYIS

W 104

the same goods, if <01d fur internal cornsunption. It would e to

be the cate thet the c-presaion "borne by" and " Tevied on' {(found in the
Y
Horbang Porty Topaort) are being used similarly.,
In 14€1 o Group of Lrpert din their veport to GATT <tated that
!

countervalling cdutice "should not be drposed on g product by reeson of

“he exenption of such product frons daties or o drpeaed on o the like

ot

Frocduct when destined for consurption in tho comtey of (ri;?h Or e por-
. : L0 . .
tation, or t, rvecoor of the rofurd of cuch Caties or toaon. obrevion o,

in 1951, cron after the Goneral Agrecront wo . ontered inte an arond it
po.
was cousht by the United States frecutive to the United “tatos Taw on

counterve  1ing duly to obe it conforr with the GATT oflicatior . which

read 1 part

Tho crerdaey ol [ ol ol Aol HTESTINT
tax "'\‘\u, [ ! T S G SR S A ,(‘\ v/~;
destor e e e o G B Cotn e c e G e
(’"}\"f'l"x"\"l, R T PRI AN \"‘\, Seoa T .!(‘\‘1{ o "u'\,
Shadtd et be Joornd e coretanite oy et on Lesdooaa

- / ’ v 1(‘(
GG mediiaing oy taes secicena

104 GATT BIGU 9th Supp. at p. 187 {1961).

105 GATT--ARTI-00RPTNG ARD COURTLRVATLING DUTTES Saley No.: GATT/10631-2
at p. 20.

106  Sec, the reprint in Hearings on H. R. 5505 Before Senate Conmdtlee on
Finance, 82nd Conaress, ond Ses.ion 2 (1961).



, 194
Similarly, Article 9¢ of the Treaty of Powe provides:  "Products
exported to the tervitory of any Menber State may not benefit fron any
dravbock of internal charges in excess of those charges imposed

107 oo . .- . ‘
Again, the exprecsicn “inponed on™ is undoubtedly being

on them. "
used synonynously with "borne by".

Lorder tax acdjustvent, ucually tobe the form of renicgion. of
indirect taxes or drewhecks of custar duties, granted upon exportation,
The rationele for this is based on the as<ur; tion that indirect tasee,
such as ercise taxes, custons Cutics and turnover Laxes will be pasaed
en to the consumer in rarking the price of the product, therely the
seller in fact autoinaticually raeises the p;icc of hic product by the
arount of the indirect tux, meking the purchaser pay the indivect ta-.
It ja belicved that te perrit dndirect taxes upon exportetion., the
concuner in the dnporting country now being the tarpaycer freceiving no
bonefit T?F it), s treated dncguitetly. Taa therists gererally coroe
that 1t s preferable for tosec Gltinately paid by consurwrs to be poid
in the cecuntry of conse rtion (destination Frinciple) rather than dr
the country of procuction (oricin principle), 50 that the de tacto tos-
payers con oreceive the benefity of their 1umtg.10“ However, the precent
fiscal syutens in Nostern tur pe rely heovily on turnover tares and
the Tike, while in the United Siates ircore tax i prirarily uoed
(direct tux). For these reasona, marylgpld the view that the precent
trade rules applicable to border tax adjustirents fall short of being

fair and equitable, since they permit countries to remit indirect tases

on goods ¢xported while denyin; countries that apply direct taxes from

107 298 UNTS 53.

108  Dane GATT at pp. 214-215,
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]l}l)

grantin ony concessions on exports,

The General Aovecment requlates in qome detail dnport restr -
tions relating to balance of paynents deficits (in Articles XI1 and
XVITI). However, there are no rules requlating export restrictions
dealing with balance of payments surplus. Ao d result in 1969 Gervony
voluntarily levied a 4 per cent export tax because of ity qurpius to

. . ‘ 100
adjust its talance of payments.
110

Despite the cally for the expansion of the rules to caver ¢>port,,
1t is clear that export restrictions pertaining to rvaw raterials utilized

for the developient of dorestic proces<ing industricg in the doveloping

countrice, and the tendency of the rvow matericl exporting countrice to
lTevy high export duties on raw materials and o expert duties on

nanufactured or send-nenufactured products, are unlikely to becore _

7

subJect to multilateral negotiations, unless the outcore rvzu}Lx’ﬁr

preference being given €0 the exports of monufactured end serd-mernifactured
\
products o the developing countries without reciprecity fron ther to
»
the products of developed Ctates.

109 International Monetary fund, 21st ANNUAL REPORT Of LXCHANGE RESTRI-
CTIONS at p. 102 (1070).
Also, see Jackson WORLD TRADL at pp. 294-313.

110 Frieder Roessler op. cit. at p. 27.
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B.ARD C. 1. F.
FRUL ON LOARD

1. CINLIAL

~y

NATU O B0 b CovTrial
2.1 Vamcanits o4 oo by Contuoctn

3. OBl TcATION:

4. L A A S B A
COST, THSGEANCE AND TRETGHT

1. [SSTNTTAL (HARACTIRISTICS

OBLIGATIONS

~y

REN)

ESSUNCU OF-CLT.F. CONTPACT

4. PASSTLC CF PROPLITY

Overview

This chapiter 14 corcerned with (ertain cuslo ary trade terna coeh
as foo b (tree on toard) and coif. (cost, inourance and freight).  The
Taw applicab e to them T Lriefly traced within the Anglo-Arcrican

coiman law sycter,

i

The fooobo and ¢ 1. f. teres (as a legal term) used in inter
national toariticre Ccovivrce have t ecosnized for over ¢ century.
These particular tares were not o product of national legislation
initially, but werc cvolved by usaqges and customs 9f merchants. Judicial
contribution in this area was regarded to have been mainly by way of
what was described as enforcement interpretation.

It is also clear that certain periods have witnessed an increase

in the vo . ¢ of f.o.b. trade and a decline in c.i.f. trade, while at

- 196 -
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other tires the reveraoe was true., By the lH'tlierilHJ*(lf this century
business trancactions on (.i 1. terms far esceeded others . However ,

the Firot World War Ted to a scarcity in available Shoppiang wpace and ay
sellers were reluctant to undertobe the obTigation of cocuring <hipping
Space--1n an uncertain market and at varioble freight rates--as

requirced under ¢ i 0 torms, thie brought about an incroaae in the

use of oo b ternes as compared to CoiLfL torea, During the fwentico:
this shortage abiated which reculted once again in the procivence ot
c.i.f. trade.

The Sccond World Uar chanoed the situation once agatn, and ity
afteriath, which saw the erergence of many new national shipping and
insurance industries in a nurber of countric,, along with 4 qoneral

Vi
shortage of forcign currency, played an influential role in the
continucd woe of foo by contracte. The creation of national anc Sk ping
industrive nodant thet buyers in thooe countrica were ercouraned toe
use foo bl ternn. For come developing countricn the u.. of f.o b,
contract . per itted the preacrvetion of ocarvcor tarcign exchange
reserves, bosices supporting tleagling doreatic Shirping and insurance
industrice,

It s belicved Ly ome that the advent of containerization
Fay have an drportant ef fect onn the practigal significance of f.ou.b.
contracts.  As far as the developrent of the law in this area Wias
concerned, International action was mainly provided by the Interna-

tional Charber of Commerce. INCOTERMS 1953 dattempted to provide sone

uniformity in this area.



1

I dinternational trade, mor e parvticularly an maritice Sales,
the contracty wade usually enbody certain customary trade tovne.,
Since thewe particular teres, have beeon developed historically nainly
within the fnglo-Arerican «oncon 1aw system, it will therefare he

neceasary for us to trace the doevelopr enta in thee areas to the

Tavwes, of thowe countries .
FRECON BOARD (f.o.b.)
1. GENERAL

The fooob terig as o Tegal terie of dnternal ronal core eroe vas
: - . . o L ¥
found in Y12 dn the firct reported ritich cocioion of Lackerbar th

3 . . .
v, Misqon. It s believed that in the contract for the sale of qoods,

,

y . . A .
foocbe "had provably Been current in the trade for <ore tin prior to
TET2. Criinal b, oy otatod by Lord Eroochar in Covardeo v Thorpoon,
the tuyer dn the foo b, contrace cocersidered to be the Shipper: CTE

Ts proved beyord ol deut t, indeed it i not denied that when oguede

~ \
ere Sold dn Lor o froe on taard! , the cost of by oang ther fo170

\

1 The f.o b, tere han alen booy ™ od in Al o trensport--(Tive M.
Schmitthott T80 LabeRT kb eve iy e LT o g b e ot
EXPORTY Fatth tditvien af pp. 22-25 (1969 an w11 a- T ety
and Tond trancport--David M. Sacqoon .10, ARD F O L (o “oinli
British Shipping Laws Vol. &5 (hereinafter cited an Sdaanoon) at
p. 289 (19¢:).

2 Other early Eritish reported decicions include: Craven v. Ryder
(181€¢) 6 Taunt. 4335 Ruch v. Hatficld (1670) 5 k. and Ald. 64,
Cowasdee v. Thempson (1845) 5 toore P.C. 1040 Frowun v, Hare (1950

27 L.J. tx. 377, and Stock v, Inglie (1884) 12 G.15.D. 564,

3 (1812) 3 Camp. 270--Lord Ellenboroush's judgient.

4 David M. Savsoon "The Oriqin of F.O.B. and C.T.H. Terms and the
Factors Intluencing their Chorce” 14947 Journal of Cusine<s Law 33
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term is as-$ed lows:

The changes and wesponsibilitics gallang on the sctoen

ane --

T. Te make acactalile at the post of {eadong and te shdp {
gree on beand aocds anseenong on alld o wesyects the
descrdptacn o dhe contract )

- R /
/ 2. Te pau all podeing and transy ot chatges (n corvecioon

\
3. In case of detovewe of goeds {xem bond o, undor

dracback e complete declasataons woquixed bu HM,
Cwstems and fxedse.

4. Tc¢ meet add chnvqu5\47<5<nr 1 connectqor witi the
goods wy o the tipme e pass Gy oven e slp!'s
radd,

-

A Te com duv witl sectdon 37{3) o the Sales of Ceeds Act
TEOZ wiiich pruevdes - --

TUntoas otleacdise aagrecd, whese goods asessent L
the selles ‘o the bugen o a noute neelvong sea
rans &8, windon Concwestmices o whdceh (t (s wnal o
ibnte, fheorerdem o pust gave tuch netce to the
brco s gt racbons epc fe onsue P dunang e
Lea {ﬁ’,:sif, RINE tho sedlen faafe Lo de o, th
coody thadd Lo dhrcd o Lo ad fus st dwson ;o sue

% .

g : !
Aca fransdie.!

S
/.
I

A0, The scfies Lo 2hg ones ¢f pacss (o Cuctoms ontai and
. - ‘ ,‘ O
beans the coct ! chanac s 4o e

e
The cliget—ard wosyonaihif bt ;bﬁt'(ug v d .l‘u(w‘: e -

Too Te advose e sotleon an goed fame on what shay at the
post oy Lewdong auxecd G0 the contract the selien
has to pot the geeds dqee dn boasd.

~

To sccune shapping space (n the descgnated vessel,
3
20

' 3.0 To cbtacn an expost Cdcence whese necessan

19 Schmitto
goods on |
to be the
Schimit

f mdaintaeins that the seller is not allowed to place the
rard unless he paswes Customs entry and this seens also
Tew of the Association of British Chambers of Commerce--
EXPORT at p. 15. .

20 In AV, Pound # Cc. Ltd. v. M.V. Hardy & Lo Inc. (1956) AC. 580,

The contract did not sTate who was to obtain the export licence
[Continucd on next pace. ] ‘
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4. To designate an Chfectdve shap (n time {o cnat-te :
the selven to deldves withan the penced n the

contract.,

5. To enteqn and doelane Ghegecds at Custom: as P
vided w0 Cus o Ao, and moct a(¢,ﬁ/u““v5
ar<sing fqon the nal ong of Sach entiu. v

b To make ciitny and peet chaxaes audsina 22T the
upkeep apd corhivancr el watenoags wsed bae tHe
ship «n hee PSSy culd efNaat, elq., Leandon pont
rates. \

7o I the cvent of breal down CAles Gnnaraomert o th
the shdy AVLARGe Fon substitute veosop on vestels
Weth the Coast pousilie decon, and yan ol 0 Gdd it dora
costs ¢f transpor ¢, ety and ctnen (ﬁuﬁ.uﬁqﬁucuﬁtcd
o acceun? of sul stctutoon il on Trasr s,

o

As for the "additicnal services” variant, David Sacvsocrn’ " elicves the

allocation of responsibil s o between the parties under *he
Internationsl Charber of Cutmerce's "INCOTERMS 1 clocer to

this type then to the other two,

TIe pacspone ¢ Tncotvnp o oo te provdde a se.

{
Andenmnadconal nules R S R AU SC R IR anoTne

[Continucd fron .o,
and the boune of Lords hoeld that ir the circurs tances of the
Cdse, as an intferonce thee dutyg to obitain it fell on the
sellers.  Duce to thie deciaion, Schritthoff holds that this
clause <should be orittec Sirce "1t Can no TonGer be regarded
dS COrrect us o« general proposition of Jaw."~-Schmitthoff
EXPORT at p. 15,
But cf. Carver, who States that "the presurption appears to
be thet it Ties on the buyer."=-Carver's CAPRIAGE BY SEA (e re- .
inafter cited as Carver) Pritigh “hipping Laws Vol. 3 Tweltth A\
Edition by Rauol _Colinvaux Volume Joat poo909 (1971),

21 This clause must be corpared with the seller's clause 4B atove,
according to Schritthoff thie has to be omitted since it can
no longer he uphicld--Schaitthotf EXPORT at p. 15,

22 Sassoon at pp. 298-299.

23 1bid., at p. 143,

24 J. Feo CHARTE NG AND SHIPPIRNG Tt RMS Seventh tdition at p. L4
(](i7lJ).
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chicd tenms used n Aenedgn Lrade condnae (s, gus the
optaord wse of busaness men he predent the ceitaanty
of wncform (ntemnational wules te the LHC R BTGl e
0f the vasded cnterpretaticons cgothe Aance tenms (i

dagfercnt countnics.
Under IHCOTLENS 1953 -
FLOUB. (grec en board). . . . . (named pest g sharment)
A, Sellen must:
oo Swpy £u the acods Confommiig vt the cor thact ,
Cf acle, teqethen with sucl cvadence of condermity
as may be weguesed bu the contuact. .

2. Deldver the qoods on boasd the vessel naned boothe

bues, «t the nared pentoog shaprent, rothe padies
. ! y ot ! N - ‘. Co
cuslemas at the v, at the Jzite o- el th

pordced tovutared, an! el che e bune, e theut
dedfav, that the qoeds fave beo Jedavonod o Loosd

the vessed,

3.0 AT Ll v ol R CIAC BTG e oot P oo
Or othe covetiy oniad aw?liondivatosy: RUCUS A fen
Lhe expoext of tie gocds,

4. Subgec? e te provdsdons Of axtdicles BU3 ol B4
below, Lean ald the costs and =iohe cq e Geeds

u;?«u‘h tame ay theu shald have cflectove
pagsed the shon' s w0 at the vamed pestoed shidy -
!

mend, oncludana ane taxes, pees o chaxges fevied
because C oIl con, as well ay the coste PN T
gommalct ooy whock o shacd haee e du O

1o [L‘ful e :{w'k'x{f\ . f'.\q".\{.

c
e
A
5. Trevdde at by ou expense the customasn packarg og

the geods, wiless ot s the custom o the toade o
shap the gqoods wyacked.

¥
6. Pay the conts of checking openations (auch as N
Checlk Gy quat < tu, MCASEN NG, weCgnding, cownt ang)
wheeh st be nece SRany Forn e purposes of de b
verding the goods.,
7. Prevdde at hds cuwn cxpense the customase cfear doeu- -

ment <noprecg of detevesy of the goods on boaxd the
named vessef,
-

¢5  ldem.



E.

§.

9,

2n7

Provede the buyer, at the Latten's nequest ‘uu)
expense (see DLo), wath the centddacaie b
CRAG N,

Rendes the bugew, at the Catton's TCquent,

naal and expense, evenu assostance o cbtaaiong
a bt of fading and anu documents, ctlios tha
that mentioned (n the Prevecus aitoecle, canued
A the country of shiapment and/ox CE oo
and whach the buver may requise fon the mpoe-
tatcon of the qooeds ante the ceuntxu of desis
natcen (and, wicve necessaxy, son theon passaye

an thansct theewal ancther country) .
p :

Buyesn must:

1.

2.

3.

4.

A T o expense, charter a vessel or neserve
the neceasary sprace on board a vessel and aove
the sctlex due notice ¢f the nare, feaddng besth
0f and deCovesy dates to the vesael.,

Bean atd the costs and wdisks ¢4 the goods grom

4
the tame wigen v shald liove canectoee e ywssed
The shqp's wadcd at the napcd pont of shdrment
and pay the pucce av provded G ot contrac

»

AL -

Bean any adddtconal cocts cncanned because
vessel named b ldm sPGEC have dacted feoarsd
on the stqulated date cn b the *ond oo the
perdod specddie l on Shatt be wnabie to tabke

the aeeds o slad o close don Catige ernlden than
the stqudatod dote on the cnd cy openied specd-
geod and adl wosio oL the goods Srom he date
Cfoexpinatoen ¢ e rendod Ltapulated, provdaded,
howevew, that the qoods <hat{ have beon duty
apprerteated te the contract, that (s o sa,
cleanlis set asdde ¢n othenwdse addentogoed as the
contract yeods.

Should he fadl (e name the vessef (n ¢ ane 0%, L4
he &hall have xeserved to ltemsel§ a perced within
which to tale defiveny of the goeods and, o the
RAght to checose the port of slecpment, sleubd he
gait to gove detacked (nstructoons «n time, beax
any addctconal cos@my <nciived becaus. vy sach
gacfure, and all i nisks of the qoods drom the
date of expcuatcon of the pescod stopatated fon
def<very, provided, howeves, that the geeds
shat't have been duby appropaiated to the contwact,
that «s to say, cleanbu set aside o cthewwdse
<dentified as the contract geods.,



5. Pay any costs and changes fon obtaining a baee
0f Ladinyg < 4ncurned wunden arnticte A.9 above.

6. TDay atl costs and charger incunned <n cbtadndng
2he documents ment (oned (n antictes A.§ and
A.9 above, (ncluding the costs af cemtegicate
of ordyin and conswlar documents, 26

It is maintained that the "additional sarvices" undertaken by the seller

are done by him in his capacity as seller, i.e., as principal and

not as an agent of the buyer.?7

The wide-spread practice of contracting on f.o.b. "shiprent to

28

-
terms were concisely described by Eailache J. in D. H.

destination
Bain v. Field & Co. Fruit Mcrchants Ltd. that

~ Thas case shees, as afl these cases do now, that ws
a mation of gact the practice 4n 4.c.b. contracts gon
the sate ol comparativelu srall ranceds, as distingusied
frem cargocs, {F is the undversal practice now jen the
sellens at the pont ¢of Shdpment, when that pent s absead
2o busy Hoovselees secwrang the shippdng space, and
I oam <vct e ! 2o tiiint that the Court, <n fielding the
veers that the duty 43 st on the bugen and that the
selfen (v acting menelu 4n a frcendly way o as an agent
of the buyer, {5 deedding <n a manner not i accerdancy
weth the commescial practice on the viows Cg ocenmenc s L
men.  Seme dau 1 shatd espect that Podnt o Lo owace
but «F (€ & one Wit have to have evdderce ad the
wncuersal<tu o4 the practices Muoown vlerr (s that
case of small parcels actd §.o. b, a8 the dutu of the
seflfen to take the hecessaty steps oo prevade the sl dng
accorvoda{ o, That <5 conthaku to what 8 abways held
An these Cowsts, and (¢ wdl be ntenesting - (g angbody

26 ibic., at pp. 259-261.

27 Sassoon at p. 346.

28 This must not be confused with f.o.b. "point of destination"--
which is found in section 2-319(1)(b) of the Uniform Commercial
Code--where the seller has to transport the goods at his
expense and rishk to the destination point. W. D. Hawkland A
TRANSACTIONAL GUIDE YO The UNIFORM COMMCRCIAL CODE (hereinafter
cited as Hawkland) Vol. 1 at p. 109 (1964).

20
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has cntenprise enough to nadise the poant-- Lo grwuw
what view thas Count wilft take ag the matten.

It is believed that the law in this area is most unccrtuin.30

- o e may be a matton of doubt as to whose was

Lo be the nespenscbafdity {on fondang shippang space
and fon deteamincng sl ping posdé and Ahayping date.
Prama focde, wrden an f.o.b. contract that s the
dufy wnd Respens (Lility of he buyen; but thene awe
probatly as man% exceptions to the nube as thene axe
examplos of <t.31 :

In the "shipnent to destihation” variant, David Sassoon suggests that

all seller's <érvices are dh‘account and risk of the buyer and the

seller is the agent of the buyer.32

In American practice the f.o.b. term was considered a yeneral
delivery term.33 Thus, section 2-319 of the Uniform Commercial Code
provides:

Unfess ctheweise agreed the team §.o0.b. (which
meas "guee on teard”) at a nared place, even theugh
wsed cnfuy n oconnectior with the steted pdce, (s a
delcvery tonm widen which
(a) Wiew the texrs 48 oo b, the place c¢f shiipment,

the scellex, rust, at that place shap the goods 34

An 2l marwies provaded (0 s antdicfoe (5. 2-504)

and beax the expense aud sk Oy Pulting them (nto

the possess e of the cannion; on

29 (1920) 2 L1. L. Rep. 26 at p. 29,
30 Sassoon at pp. 352-3%54.

31 (1958) 2 Q.B. 130 at p. 138.

32 Sassoon at p. 346.

33 Schmitthoff EXPORT at p. 16.

34 Hawkland Vol. 1 at pp. 103-104.

209
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When the tenm 8 f.0.b, place of destination, the
sellen must at hdd own expense and wisk transyanct
the goods to that place, and thene {enden deboveny
of them 4n g[w maiien proveded <n thas antocte

{s. 2-503);°>"

When unden edthen (a) on (b) the tewm 5 abso .00,
vessel (connespondang te cun unde s tand (ng ch b.o.bl),
can, or other vehidcle, the sellern mual (n add ¥ on

at fica oum expense and wish foad the goods on boauwd.
I the teum 48 foo.b. vessel the Luyern mws t name

the vessel, and (n an appropriate care the selfen

must coemply with the provisdon of this anticle on

the genm cof the bkt of Lading (5. 2-323),36

Agcording]y, under American law the f.o.b. term37 estchlishes either a

"shipping" or "destinetion" contract, depending cn the f.o.b. point.

The f.o.b. point is deterninative because it signifies the place at

which the seller's responsibilities end.

38 As for the question of the

termination of the seller's delivery obligation, the seller in a f.o.b.

"place of shiprent" contract must put the goods into the possessicn of

the carrier. The usage of the trade will normally indicate how the

seller puts the carrier into possessiop. In a f.o.b. "place of

destinaticn' contract, the seller must transport the goods to that

—

place.

The expressicn "that place" will normally be decided by the

usage of the trade. In a f.o.b. vessel Tmhtract the seller must load

the goods on board the particular vessel. The Uniform Commercial Code

in section 2-319 makes the f.o.b. point the’p1ace for the transfer of

risk as well as expense.

®

35
36
37

38

Ibid., at pp. 182-184.

Ibid., at pp. 109-110.

Schmitthoff maintains that the American "f.o.b. vessel" is equiva-
lent to the English meaning of "f.o.b."--Schmitthoff LXPORT at p. 16.

Hawkland Vol. 1 at p. 109.



David Sassoon maintains that the necessary distinquishing

features between a foo.b. contract and any other similar shipping

contract is the capacity in which the seller acts while procuring

the shipping space and prepaying freight and 1n3urancvt30 But 1t

should bc pointed out that this distinction has not always been

observed by the courts.
been a "price" terw and not a "delivery" tcrm.4]
of property and of risk in f.o.b. contracts have in the past caused

some difficulty.

40

1y

sale, the disposal of qoods is usually done in three stages: the

delivery of the goods,42 the passing of property in them;43 and the

39
40
41

42

43

Sassoon at p. 345, ’

The Mahia (No. 2) (1960) 1 Lloyd's Rep. 191 at p. 197.

"The special trade terms are primarily designed to define the
method of the delivery of the goods sold. They are, howecver,
often used for another purpose, namely to indicate the calcu-
lation of the purchase price. " --Schmitthoff [XPORT at p. o,
But cf. ". . . the terms are not the product of legiclation
but are rather the outgrowth of the custons and &sages of

merchants to whose evolution the courts have contributed mainly

by way of enforcerent . . . €.9., by rejecting the noftion th.t
they are price and not delivery terms ... . the courts have
refined and defined the terns, their positive contribution

to their evolution was mainly by way of what may be described
as enforcement interpretation.”--Sassoon “The Origins "
op. cit. at p. 33.

Also, see Hawkland Vol. 1 at p. 110.

"delivery” is defined as the voluntary transfer of possess
from one person to another"--section 62 of the English Sale
Goods Act, 1893--Schmitthoff EXPORT at p. 67.

Under section 16(1) of the English Sale of Goods Act, 1893 +
the contract is for sale of unascertained qoods, the proper=<
does not pass until the goods are ascertained; and section 1
of the sane Act provides that where the contract is for the

sale of specific or ascertained goods, the property passes when

the parties intend it to pass.--Schmitthoff EXPQRT at p. 68.

Further in some cases the f.o.b. term has

Also, the passing

In the perfcruence of a typical f.o.b. contract of

211
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passing of riﬂk.44 Generally ir a f.o.b. contract the cost of loading

the goods on board is paid by the seller (normally this cost i« indluded

in the freight which is paid by the buyer and o the <eller in reality
does not pay this amount but for the purposes of liability till the

goods are delivered on board, his dis still the obligation).

4. PASSING OF PROPERETY

N

The risk perteining to the consignient passes fram the <eller to

buyer when the cargo is shipped; norially this is when the qoods are

delivercd over the ship's ra11.45 The property in the qoods <inilarly

passes at that noment, unless for some rea<on thie is postponed by
] . . . . 46 . - .
express or drplied stipulation. Also, whether the seller rescrves

the property in the doods until poyrent or not, the riol frasses on
‘\
. 47 S, .
shiprment. But 1t 39 possible under a f.o.b. contract to rostpone
|8

the passing ¢f propefty and of ricdb till after shipment.

44 Under section 40 of the English “ale of Goods Act, 1293 the riok
of accidental Toss of goods <0ld passes friva tecie when the
property passes.  but of . section 2-500 ot the Unifori Conmerciag]
Code and Article 97 of the Unitors Law on the International Sale
of Goods, which provides that, as a rule. the risk ¢hall pass on
delivery of the goods.--Schritthoff LXPOKT ot b. 70.

45 Federspicl v. Twiog (1957) 1 Lloyd's Rep. 240.
Alsc, LCL's Gencral Conditions for Sale of Litrus Fruits provides
that risk passes when they are delivered over the ship's rail.--
U.N. Doc. No. 58, TI/E Min. 12, c1. 8.2.(b).

46  Schmitthoff LXPORT at p. 66.
47 The Parchim (1918) A.C. 157.

48 President of India v. Metcalfe Shipping Co. (1969) 2 Q.B. 123--

the parties agreed that the risk in the goods was not to pass
until the delivery of the bills of lading to the purchasers.

The Court held that this was anitmportant indication that the
property was not intended to pass until delivery of the bills

of lading to the purchasers.

AN

the



Carver saintaing that the presunption should be that property
passes when the quods are delivered over the shaip's ravl in albl f.. b,
49 L
contracte, On the other hand, David SAns00nargue that

R A R ST A

’

coe s Aanee the questoen o transien o
alioars subondonated o the Gitent oo Dlieopaniaoes,
wheelh «a « quectoon cA et e e (it G de.
tonm G el funicshios cone i (v cvadeniov as o

Pe———— —— - - e o

49  Carver Vol. 7 ot pp. 9045-906.
The U.C.C. in section 2-4 3] provides

“Lach provicicn ot thia Article with regard to the rights,
obligation, und reredivceg of the seller, the Ly, parctaere
or other third pertive o plics Trrespective ot title te oo,
except whore the provision refere tg Such title. Inwofar ac
Situations are not covered Py other  provisicng of thic Arti-
Cle and 1oty cencerning title Loecore rator 1al the telloning
rules apply:

(1) Title to onds canrcl pac, urder or contract for ..
pPricr to their ddentificetion to the cortract [ty
2=5010, erd unlecc othorwicc Cxplicitly aoreed the Lo, oo
acquires by their identification a Special property, o
Tindte by thic A, Any retention or recervation Voot
seller f the titloe (property) in coods “hipped or
deliveri ¢ to the buyer is lirited ineffect to o reqer-
vaticr «f g security intereat. Subject to these pro-
visions and provisions of the Article on Securcd
Transectrang (Article 1), title to goods panses froo
the seller to the buyer in any nanner and on any
conditions explicitly atreed on by the parties.

(2) Unless Othereion exphicitly agreed title asses to
the buyer gt the tive and place gt which the selleor
conpletes his perforrance with reference to the
physical delivery of the G00ds . despite any reser-
vation of a security interet and even though a docu-
ment of title is to be delivered at a different
tirie or place: and in particul ir and despite any
reservetion of a sccurity interest by the bill of
tading. -

(a) if the contract requires or authorizes the
seller to send the goods to the buyer but does
not require him to deliver them at destination,
title passes to the buyer at the tine and pluce
of shipment »ut

[Continued on next page. ]



antentoon, becanse of (8 one on
he dransactoon that the sedCen wrden tal o TR
coverablo ol cqatcon to troisgey he propenlyg oon

the gqoods «t the oo 0. poott come what oo, oy, wetk
all nespect, open oo some 4(4(\"4’1('»:.[’“

the veny element s o

Clive Schiittrotf's position i that soction 19 (2) of the tnalioh

214

7’
Sales of Goods Act, 1£93, dealing with the celler reserving the property
. J ‘
1n the qoods, does apply to t.0.b. contrae ts.
As for the position under American Tavw, the Peiforn Consoroal
\
Code in section 2-401 (2) provides
UnCens cflovicrns oy i dogten ) tatle e
the Lo o8 the tor. S TTC T a
complodoy i et aeee ooy ect te PR
(1\'((\'\ hli 1""(‘ {l’l«c f,\'t‘({,‘ Lot o e e VY G :\l ol
Secuthali aploe !t gl s i el b ot
A5 Loty diioeosod o Geafe ot o oy ond
L I I ST IP T U N R S Y
L R S A S ST AR A S g,
In Geroan Taw, the rigk pagaen to the Lriyer A a foo . cortract wheen,
] : . 573
the qocds e delivered to thee <hip. .
David Sessoon 15 of the opinion that tie noticon of Tproyortyt oan
relation to international sales e outieded and that the carvent *rond in
K
the wide-spread uoe of finuncing by Hﬁhﬂr- of cocurentary Tttt o
. . - 54
credit hes also brought about the loss of much of 1te sionificance .,
[Contirucd from p. 0 R ; N
(b) if the contract requires delivery at decgination,
title pessession extends therve. "
--Hawk Tand Vol. 1 at p. 144. )
50 Sassoon at p. 362,
51 Schmitthoff (xPORT at pp. 68-69.
52 Hdwk}dn(f \r’l‘T. 1 at p. 144.
53 Cohn MANUAL OF GERMAN LAw Second tEdrtion, Vol.l at para. 254-(c) (100,
54 Sassoon at pp. 362-364.
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l“r9hff, b maintarn. that the concept of Tproper ty " rust not be s
Sy
d]]é‘&ﬂif(x]nwu‘unr o the concYuaron that the viok of looe has 1ol been

transforred or thet the Luyver hae no vegody 1t the el ler withdy owe ond

- Lt
resc s the qoods to another party. But, Miratata v, Frperaal

Ot toe g "U'ml‘m stemns to estatiroh an opposite proncinde to that adyo-
cated by David “aaaoon.

Aleo, it i (lear that in mnternational raritice tranaport, the
operation wndertaben uoually continte of three Phases: (G Carricnge ot
the gocd tothe Furt af divpatehs the trancport by <oo to the port
of dys ket L and ot carriage to o the final place of arrival, s
The wdvert of contuiriaysation, 1t i arqued by Chive Soheatthofr, ooy
Have ar v ov ot L9t yn the Practicel wdagnitacarie of the to 1t
1

centract. T i ce Y Cocond World Gl the factor that by parsdi,

o luer e e Loe Gf Lhe toob s terr bas been

' ' Lo ! ;

. o e ol Cotae r L

’ ' v . 4 . 4
boocd oo oy [ T ;! R Cric b ooy o S

. ., 4 » !
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insurance industrico. It is Gur view that (unless the new rules now

56 Ibad., at p. 36?2

56 (18700 3 £x. D. 1¢4.
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Loss 44 they ane Cost o the AN
cons {etute an ayneement that Lhe ¢
goods, proevdded they axe on cond
contract, shatd be deldveny o
of shipment. 1t follows that
documerts, te LiEE of Cading
of Lsurance, widch completes
wWeth that agueercrt, the o
WACiny 2o pa the puice. 06

qadinst ¢«
nvedee,

omst Lo

The House of Lords in Juhnson v. T¢

as establichingsoren?Tivyet 7

coeoswhern a ove o
thew a=o G #1000 coee oyt

as tlhat / ! !

B + v ! ’ . N
crlated il oy

A the abrence 0 oy Shooil

L5 bownd Lyl copteiot fo
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Cfowrsudnee, detaveny el el 1o G Laren s s ol ceay
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The essential characteri tice of the Coa.ft tern vere oot

clearly descritied in Coptoir d'hehye
Julia) by Lord Porter thet:
64  (1911) 1 L.B. 214,

65 (1917) 2 b.B. #14.

66 “(1920) A.C. 144 (Lord Atkinson).
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cibndies,
carriaye

complice

The obfcqatcons ampoesed on the scllen undes a
C..§. contract are webl bvown, and G the owdomany
gase anctude the tenden of a bl of ading coves ang
the goods covtracted to be sofd and ne cthess, coopocd
wth an oacwance policu G the vosmat Lo @l aceor-
pansed buy e onvecee whael shews the proce and, ws
thas case, urtaedly contains a deducticn of the facdght a
whael the buuwer pavs bedone deloveny a8 the vent ¢f
daschange.  Aaadnsid the tenden cgeghese decarents f
purchases rust pay the prdce.  In suel a case o
propentu man yass ecthes on shapmen? ox on tendes,

The nish genenad ly passes o Shidomest osoas nor
Shipeanit, bt postession Jdovs net pass ani i . c
docwments ool o wepecent He wocds ane handed cvee
Cnoexciarge Aol pndoes In the wesudd the buoes
aften the neevqr! cd the decwrents can ol aoaonst
the saq gon Hho Ducaeh of the conthol? cf sornia
and agairst Lo andemencten fon o anr Cosa coven bt
pofacu. The tfxict cod 4 contrac? ra, hocoee, Lo
modcloed: o oprovasdon a0 diovee endo o i

’ + ’

dubs{ctutod qon a Pold of taddann on xocomtalicate o
Anseanesy fon o polacy wewdd ned, 1t mad o the
contract corclwlod won sereti Gy otion thar oLl 4.
tenms, but 4 decodang v o ot cores vty !
cateuchy o ned ol the ponntatcent and comt Goatiens
Of puovasion (7»7’ Sencur starce muast e taden ante
consaderadoen

It 1s clear from the foregoing that the c.i.f. trancactior
eleronts of three contracts:  contract of sale, contract of

by <vay and contract ¢f insurance and thgse have caused
k4

ticne In the past. It dis naintained that the

«oeoburen Ty e cs de clhtaar, ay caleas pessdkte,
Lhe ’:‘:\5;/:( e derresad o e goeds G oende 2o wgsel]
theri en secar o banh advance on them, aid te wllu(;:
cothion the goods cn, (4 thow ane £osd, the (nsondaiey
moner. The selbeon's adm o8 te accormcdiate Hhe baues
and toosecons Ao sl onecased preddts bu
provadang cannoage and grsgnance coves, oo pand wdth

the noght of Josporsad X the qoeds ety agaan s paament
cf the puaselise pud et te be answeeseboe fen o toss

on danage te e ge “Ong e vegage. 8

.

67 (194G6) A.C. 293 at p. 309.

68 Schu

A

dtthoff LXPORT at p. 21.
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As
2-320 provi

(1)

(2}

(4)

des:

\/""\ 2. OBLIGATIONS

N
N\ . . . .
for American™practice the Uniform Commercial Code 1in
N\
tenm c. (4. iy that the piice neludes

The

O a Lumyo sup the ccvt of the aceds and the
dswrance and dredght (o the named destinataon. oo

Untess othemeine agueed
onfy G coviec e el
desidnat<ern, the tomur

{12

i

(a)

(b)

(c)

{d)

(e)

.
coen Hhouglh o ased
oostatod prece ond
s deviirataen on

.
the sellex at has

R
crivalent mequiies
expenite and RSk to

put the acods ¥nte the possession cf a

car vt the oowE Qo shdpmen?t and of fadae
a negetearee s o bolos e radong cove o
the entdine uoo ontation to the nared doste-
naticry; and

Foad the aeods cind obtaon @ weceqapd guer
the cannies lebech muw be contadned o (
bt of cadong) slowing that Ui grecalit Las,
beer padd ox provaded Aoy and

cbtao 1 poldicu on cextiddicate. of ndunance,
Anclud o anr i b Gnsumance, of o Lbond and
on tewms thon cunnent at the pext of shgment
An the wsaad arccat, (n the cuwrnency of the
contuacd, sl to coven e same geoeds
coverced b the botr of waddany and rrevadons

the ¢

gon parment of Loss te 7 wdets o the e
on for the accowr? ol whem (toman cancen; bat
2he acllen may add o e preee the arcan o
the premdwm o @y sach wan b onsunano s

and

prepae an dnvedce of the geoeds and proccuwie ane

othes documents wegucked to the edfect shoorment
2o comply wath the contract; and

goreand and terdon wih commenscdal prempiness
all the decuicr n odue fosm and wCth cny
dAndorscement necesgaiy te pergect the bugesd' s
raght. $

Unden the tenm c. . 4. . . . unfess otheuease agreed
the buyern must make pagment agaonst tenden of the

section

o
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requaned documents and the seflen may not tenden
nor Lhe buyen demand def <veny (ré the qoods *in
substitution fon the documents .09

The Uniform Commercial Code also provides in section 2-321 that:
Under a contract containing a team T S S

(1) Whene the prdce s based on cn+4is to be adjusted
ceconding Lo "net Landed wediohts', 'defivened wedqleds !
fout twwn' quantily on quolity ox the Like, unless
ofheucdse agneed the sellen pust reasonablo esiinate
the prdce.  Tie parment due on tender ¢ documerts
callbed fen L the contract (8 the amount se csii-
mated, but aftex final adjusiment of the price «
sottlorent nust be made with commevcial premptie s s,

(2) An ay cerent descndbed i oscbsection (1) o any
warranie cf qualctu on conditior of the Coeda Or
anncval place wpon the selies the nish o crdGnanu
detendenataon, sivdnkage and the €dbe LRansy -
tation but las e e4iect on the place orn time ¢
dentification to the contract 4ox the sale vm
delcvene on on the passang of the ndisk of (oss.

(3) Uileoss cthexmdse agreed whene the contract provides
fon pagment croon o aften atrnival ¢4 the qoods e
sckler must bedone paurc, * allow sucl: e Ly
anspectoen as s geaschic; but (4 the qeeds aqe
+

Lest debevety of the decuments agd paiument ane
v ) ! Q}O el
duc when thie geods have axxived.

fis for the type of bill of lading required, the iform Conriercial Code

in section 2-322 provides that:
Ed

(1) Whewe the contract Cu%fmwy,‘(’a((‘é cvenseas shdpment and
contams a temm e 4> 0 L L or flo.b. vessed, the
seller uneoss cthencdse agneed must chtadin a neacetcable
badt of tading stating that the qoeds have been Coaded
on board o%, «n the case ¢f a team C.4.§. . . . necedved

T gen alidpment.

(2) Whene 4n a case within subsecotion (1) a bt o4
Lading has been {ssued <n a set 0f pants, wnfesa
othermeisce agneed <f the documents are not to be
sent from abread the buyer may demand  tenden

69 Hawkland Vol. 1 at pp. 113-114.

70 Ibid., at pp. 119-12¢.
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of the §ull sc1; othemedse onfy one pant of the
bl of tading need be tendened. Tven 4§ Lhe
agreement expressly rnequincs a fult sct

(a) due tenden of a A{anc part {s acceptable
tmth,ﬂw,mowsumscm thas Anticle on
cure of improper deldveny (subscction (1)
o Sectiun 2-508); and

(b) even though the full sei «s demanded, &
Lhe documents arne scit from abroad the PesACR
Lendendng an dncomplete set may neventheless
nequine payment wpen 0u7n4¢h(nq an Andernd tu !
which the buyen 4n good §acth deems adequate.

{3) A Shipment by water on by atn on a contract contem-
plating such shipment <5 "cvenseas" inscofar as by

wsage of trade cn agrneement £t 4s subject o e
'i‘!lc—

cormencial, 5Lnancxnn or shippdng practices ¢
Lerdstic o< nternationedl deep water comrexrce.

Clive Schmitthoff naintains that even if the parties describe
the contract on c.i.f. terms but should the intention of the parties
be the actual delivery of the goéds as an essential condition of perfon-
mance of thec contract, it is not a c.i.f. contract. Also, "if on
transfer of the shipping documents no direct relation is conctituted
between the transferee, on the one hand, and the carrier and insurer, on
the other, the contract lacks the essential legal features of a c.i.f.
contract.”72

Under'INCOT[RMS 1953 the respective obligations of the parties

are outlined as follows:

C.1.F. (cost, <insurance, fre<ght) . . . . . (named port
0f destination)

A. Selfen must:

T. Swopty the goods <in conformity with the contract

71 Ibid., at pp. 120-121.

72 Schmitthoff LXPORT at p. 33.



of safe, toge licr with such evidence of con-
formcty as may be nequined by the contract.

Contract on wsual teams at his own cexpense fon
the canndage cf goods to the agreed pont of
destination by the wsual noute, in a seaqoing
vessel (not being a sadling vessel) of the typre
nomal £y wsed gon the trnanspont of goods of the
cotract descndption, and pay freight charges

and any charges fen unbeading at the pont ¢4
discharge wideh may be Levied by negular shappdng
Lines at the dme and port of shipmoent.

At his own nisk and expense obtadin any expent
Licence o othew goveannental authosisatdion
necessany gon the export oy the geods.

Lead the geods at hdis own expense on board the
verasel at the pont of shipment and at the date

on e than the perdiod f«xed on, <§ nedthexr date
nen ' tame have been stapufated, wdthiin a neasonable
Lime, and netify the Luven, without delay, that
the goceds have been foaded on boand the vessel .

Precune, at his own cost and (n a trans senat:fo
gorm, a pobicy ¢ maxine {nsurance aganst the
naks of the casndage (neelved <n the contract.
The ansurance shaty be contracted with the

U € Ul % (LSURANCO Colpan oA g goed nepute
on FPA tedms and shaft covex the CIF Miice plus
Len pen cnt.  The <nsurance shaff be previded <n

e curnency of the contract, <f procurablc.
¢ J ’ ;

Untess cthenwine agreed, the nisks ¢f carrdage
Shall net dnclude special xisks that are covenod
A specdfic trades on against whael: the butyen
may wsh (ndvodual protecd {on. Among the
specal neaks that should be considered and
agreed upon between{the sellen and buyen are
theft, pdlfexage, £o ge, cakage, ctupping,
sweal, contact with othértawgues and others
pecuddan to any particular trade.

Whest nequared by the buyen, the scflen shalf
provide, at the buyen's expense, wan aisk <{nsurance
An Zhe curnency of the contract, {§ procurable.

Subject to the provisions of anticle B.4 befouw,
bean all nisks cf the goeds until such time as
they shatf have cffectively passed the ship's naif
at the port of shipment.

—~
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10.

At his own expense, furnish to the buien
without defay a cLean neqgotiable LALE o4
Lading fun the agreed pont vf destination,

as well as the <nvodice of the Goods shupped
and the {nsurance policy on, should the
Answance poticy not be available at the

ime the documents ane Lendened, a centdf«-
cate of <nsurnance {ssued widen the awthondty
of the undemwenitens and conveying Lo the
bearen the same nights as 4§ he wene in
possession ¢f the poticy and reproducding the
essential provisiens therecl. The bilk o4
Lading must cover the contract qoods, be

dated witliin the perdod agreed fon shipment,
and previde Ly endetserent cn othewwise o
deldveny t¢ the cadex of the buyer o buger' s
agreed nepresentative.  Such bits ¢t Ladn
must be a full set of "on beand" ox "shidpped”
bells of Lading, on a "xeceived fJor shapmet”
bl of Lading duly endensod by the shapping
company to the ejfect that the quods are on
board, such cndersement to be dated wi i the
perded agreed gen shipment. I§ 2he bkt v4
Lading contadns a refenence to the charten-
party, the scllen must also provide a copy o
this Latten docwment.

NOTL: A ctean batt of fading 45 one which bLewws
ne superdmpesed clawses expressly declaning

a degective condition cf the goeds on pachaging.

The gollowdng clauses do not convert a clean

Anto an unclean ball of Lading: a) clauses which
do not expressly state that the goeds on packagdng
are antalasgsactony, c.q., "second- hand cases",
"wsed dwwms”, ete.; b) cfauses whach emphas (e

The covnion's non-Ciabi€itu e nasls andsng
through the nature of the goeds on the packaging;
¢} clauses which disctaim on the part of the
carnden brewledge o4 contents, wedght, measurement,
quality, on techndicat specd §ication cf the goods.

Prov.ide at his own expense the cus tomany pachng
of the goods, unbess <t is the custom of the trnade
Lo shdp the goceds unpacked.

Pay zhe costs of any cheeking operation (such as
checking quatity, measuwning, wedghdng, counting)
which shatt be necessany gon the purpose of Loadd ng
the gouds.

Pay any dues and taxes incurned <n respect of the
goods up to the time of thein 28ading, incfudiing
any faxes, gces on changes Levied becawse g
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E.

1.

12.

g

exportation, ar well as the costs cf any §ermal(
ties whach he shatd have to fulfaf {n cndern Ao
Load (he goods on beand.

Provide the buwyen, at the Latten's nequest and cxpense
(sec B.5), with the centifdcate of enigin and con-
sulan {nvodlce.

Renden the buyen, at the Latten's neoquest, rdsk

and expense, cveny assistance n obtaning any docu-
ments, othex than these mentioned <n the previcus
antccle, «ssued n the couhtny of shapment and/cx

of ondcgon avd ehoed the Luges may aopetee fon the
Amporiacon of e goeds Gite the ceuntty of destina-
tior fand, where necessany, Lfon thedx passage
trans (t throwalt ancihen cowrtny) .,

Buyer must: .

I.

Accept the documents wher fondesed Cu the sellen, (3
They e G conferpdte o te contract ok sale, wd
pau the prudce as provdded O the contract.

- .
Rececuve the goeds wt the agreced pornt of destinaticn
and been, with the exception ¢f the fredoht and ratone
(nsuronce, «lf costs and chances ncuxned o Resyeck
ef the geods ar the counse of theds traans it bir sea
un ol thean anwdeal at the rort ¢d drst/nation s
wel & oas wileaddng costs, neladng Cdolitonage and ol |-
age changes, widess such costs and charaes shall have
beon nctuded dn e fredabt on collected by t/w slcam-
SAhap corpany «t the tame gredght was padd. .

T4 war cnsutance (s provdded, «t shatt be at the .expoense
of the buuyen (sce ALS5).

NOTL: T4 the goods ane sold "CIF Canded", unload (ng
costs, (ncluddan; Faghterage and whargage charges, ane
bonne by the scilen. .

Bean all nasks of the goods grem the time when they shate
have ¢ifectovely passed the ship's nadl at the pent 04
shipment.

In case he may have resenved to himseld a perndiod within
which to have the geeds shipped and/en the night to
cheose the pent of destinaticn, and he fa<lfs te glve
anstructions (n tame, bean the addctional costs theneby
ancurned and bt nisks of the oods from the date 0§

the expination of tigy perded ~oved gon slugpment, provdded
alicays that the goods shalf have been dwly appropricted
to the contract, that s to say, cleanty set aside or
otheruedse ddentdgicd as the contract goods.
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5. Pay the cost and charges ncwined n obitaoning
Lhe centdficate of odgin and consalan decurents.

6. Paiy all cost and changes ncuarned (v obhtaining
the documents mevtacned i anteete AL12 above.

7. Pay alf custom duties as well as any other duitaes
ond taxes pauublie at the time cof o1 by neason of
Lhe wmporctat con,

§.  Procune and pruevade at hies own onosk o aond expense
ant; (mpesd Cocernce or pesmct on the Cobe owiiocd
he may wequase Zom the ampetdatcon of the geods
at destionat con.’3

3. ESSERCE OF C.I.F. CONTRACT

<

The business aspect of the ¢.i.f. contract has been described

as having for its purpose, "not a sale of goods therselves but a .

sale of the docurents relating to the goods.' The right to reject

‘v

the docurents in a c.i.f. contract is distiggt fron. the right to relect
the goods. In Fwei Teb Cheo v, Dritish Traders and Shippers Lta.,
Devlin J. indicated thdat "the right to reject the document arises

from when the doculients are tgndcred, and the right to reject the

goods arises when they are landed and when after exanination they are

w75 In this case,

not found to be in conformity with the contract.
the contract called for the export by London merchants of a quantity
of chemicals to a Hong Konyjy irporter c.i.f. Hong Kony, shipment fron

continernital port not later than October 37, 1651. Unknown to the

sellers, the consignient was shipped from Antwerp on November 3, 195]
. \

.

73 J. Bes op. cit., at pp. 264-267.
74 Schmitthoff EXPORT at p. 23.

75 (1954)‘2 Q.B. 459 at p. 481.



but the bill of lading wos forged and showed shipment date as October

31, 19

[
J

1. The buyers, unaware of this, accepted the docunente and

pledged them with their bank.  Before the arrival of the goodea, the

buycers discevered what had transpired, but they <till took delivery of

the qgoods and placed them in a warchouse and pledged the warchouscran's

*;rvcoipt to the bank as security. Devlin J. obcerved that under a c.

contract

the obligaticn to tender the corrvect documents, and the oblicaetion to

the seller was under two dictinct and separete oblingctions--

[}

i f.
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tender the contract qgoods.  In his view the buyer's act of rervely doaling

with the docuonts was rot inconsistent with the seller's ounerchip ir

the qoods, ard the buyer retained tRe right to regect the goods after

exarinaticr on their arrvivdl. Devlin O, held:

-

£/ N P a0 N s . /. R , . '
T Giandh e D00 tmae cao o s that it He baoe

cbEaive oo v e pidomothe docie o, s G

Lo Lo, o e BT G Goeds ) subeoc it et oo
doloor 2Rl Secn mene G o exariesa ooy e e
ther Lo be et o accondance il the condaoer. Thad

}

, . ,

pean s St e et erda condefona e ot
. .

f}(‘«'(ff ,

crditeon boeong cendataon calsenaen .

. S ) ) )
AL Los Loodara s ot the docwren?s ane Joadlonas
! : , ‘
onbi e Gt conddcteonal gy reeen i o Ao coede, 1t
] [ !
boo o rotsey & /

geteoes ) ot
( (

. ' . N N o VI 8 ~
at tlose can be e Jdoadans wlosd
; :
’

, : ,
Ly ehnoens el e v sefden s ey wde v ke

; . [ . N
deal s ot sor oty mene oo conddtoora preyentel L.

Se fong as he o mesedo deal o wat! e decurmont s
o (o pet et ong Gode @il e s s ocd
»(P,u conn ot e Pt RN ST e b SIIHI.‘J'<C/, t:{
heo sods the n’\'c'\}) ciEe e tetee, he o selte Ghie coinda
Lacinie preponis €

4. PASSILG OF PROPLRTY

It follows fror the foreqgoing that in a c.i.f. contract, the

—— e e e e -

76 1bid., at p. 487.
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L
pProperty in the qgoods doe« not normally pass on shipment. On the other
hand, in such a contract, risk passes normally when the goods are :},

delivered over the ship's rui].77 Also, the c.i.f. buyer i« undor

an obligation to accept the shipping documents and pay the price ever
. .78
wher he has bnowledge that the yoods were lost in transit., The
buyer's rewedy in such a Situation is to claim against the carrier by
redason of the Hill of Tading or aqainct the ingirer by virtue of the
marine insurance policy. In German Taw the risk in the qoods in a
, . v .79
c.i.f. contract passes when they are delivered to the ship. The

tconoinic Corvivnion for Europe's (LCL) General Conditions for the sale

of citrus fruite provides that the risk in the good, in ¢ c.i.f.
[ ]
2N

- . . 0
contract passe, when they are delivered over the <hip's rail. It should

also bte rentioned that custorary trade teric are not defined in the 19€4
Hague Convention on the Uniform Law on International Sale of Coods (ULIS)
and in foct Article Q staten that these take precedence over the pro-
visions of ULIS. Article o provides:

(1) The pantios shaii te bownd b as usage whach
thev fave oxp s e ol cedd e made arpiceabie
To thoen contnact wnd but anu practices whaok have
beer cstatdashod botiveon Lhersedves.

(2) Thew shace J(SU'Tiébwund boowsages whock weasenall,
persens o the same sctuat on as the Pt Oos wsad b
consclen to bo applicabie to thods centract., In
Lhe cvent o} conglact wdth, e present Law, the

77 Sassoon at p. 173.

>

78 Manbre, Saccharine (o. v. Corn Products Co. (1919) 1 K.B. 198 at

p. 204 AU>C)‘f4dCC‘n‘d1(‘\J.).
79 Cohn op. cit., at para. 256 (c)

80 U.N. Doc. No. 58, op. cit.
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wsaqes shalt prevadcd wilesys othoucose agreed by
the pantaes.,
{3) Where expressdcons, provaes oo ox gowms ok conlnact
commonly ured O comme e cdl e Looe ane oy Coped,
they Lt be ontonpreted aocondang (o e mv%¥<ﬂ”
s T

wrually aoven te them o the Conde oo el

In Tight of this, the provicsion relating to risk in Article 19 (which
in fact states that "where the contract of <ale dinvolves carriage of
the qgoode and no other place tor delivery has been o aeed ypon,
delivery ~hall be effected b, handing over the qocds to the caorrier
L N a4 : . .

dri 1SS 1T en oo Lhne bhuyer -- o O v E 1A SO Whier OGS
for tranciscion to the buyer'™) that 1o, rick passes wh NETOTEC
are trangterved to the carvier for transriasion bty <hip--would be cubdect
to the proviasion of Arvticle @ an s c 1.1, forer oo port tranaection,

L , e
Fore Y

Further, 1t iq raintained by Frederic Plisenenns that N0
1853, being rulen of unifore dnterpretation {given in eighteen countries)
corvesiond in fact to the rules deoveloped in actual practice, weore nuy,
artificelly crected and accurately reflect tuniness practice.  He ///f‘
also aryues that‘tho varied proportions in which the nain categories
of Tiability are shared between the buyer and the <eller bear divect

(O]
[

relation to rartet conditions. It is in thic way that "ready-iade”

Al

contractuel clauses have been develeped for oo use in the inter-

national sale of goods. As fur the Teqal et o of these rules, Frederic

Eisemann concedes that neither are they statutory nor do they govern
all international contracts, since the parties have erpressly to

81 Register of Texts Vol. 1 op. cit. at pp. 44-45.

82 Ibid., at p. 46.

83 Frederic Liscmann ™ ICC's Stake in the Law of International Trade"
2 J.W.T.L. 1 at pp. 12-13 (1918).



stipulate their applicetion.  However, he 1o .. that they "inay have

binding torce as some cort of lex mercatorta or commercial Custatary

{
1 aw. ”54

Since they reflect international buciness practice and they
ray be regarvded as one of the mow cources of the law of internat vernal

Mg

121
trade.

N

84 TFrederic ticerarn "Incoterr and the Criften Export Trade” 19t
Journal of Business Law 114 ot p. 119,

85 ". . . commercial practices, usages or otandard: which are oo widely
used that husinesomen erqaced in internationgl trade expect thelr
contracting rarties to contorm with thon and which are forig-

Tated by international agencies. "--Schimitthoft SOURLES at p. 16,
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It is generally beiic that the modern conmercial letter of
. =
credit was wé]] known by the second half of the ninéteont(ZEE:}ury.
There are approximately a dozen or more theoties explaining commeréia]
letters of credit.” Commercial credits have been classed as revocable
or irrgvoceble credits; confirmed or unconfirmed credits; and trans-
ferable or non-transferable credits.
I't should be pointed out that the UCP have been developed by the
International Chamber of Commerce, a body mainly representing the
~developed rations and on which thg developing and the centrally planned

socialist countries are not'adequqlgjy represented. Recently there has

bggn some effort on the part of the Intermational Chamber of . umerce

232

-

to seek the views of the other countries through UNGHTRAT. AOVEeD, we -

need to emphasize the importagce of consfdering the particu ar pccition

-”of the developing countries any further work on the UCP.

\
1.  BACKGROUND -

Among the great contributions made by the law merch¥nt to the
developnent of qgﬂﬂgzcia] law have been the bill of exchange, the
bromissory note and the letter of cron:t.] That {letters of credit]
are as ancient as bills of exchange, ar< were developed by the same
class, the early nerchants doing international trade, {; well estab-
lished."2 During the fourteemth century, the bankers of the Italian
city-states and other European commercial cities freely used the letter

of credit and it had become clearly recognized in, the law merchant long

b4

1 Thayer "Irrevocable Credits in International Commerce: Their Legal
Nature" 36 Columbia Law Review 1031 (1936).

2 R.B.T. Comments "Letters of Crodit--Neaotiable Instruments"
36 Yale Law Journal 245 at pp. 248-249 (1926-27). L S



before Lord Mansfield's day.

Gerard Malynes in his LEX MERCATORIA relates the use of the
letter of credit by stating:

A'menchant doth send his gricnd ox senvant to bue

some commaghties on take up money for sore parpese, wnd

doth defdven wito him an cpen £etten directed ¢ ancthex

menchant, nequining him 2hat <4 his grniend . . . zhe

bearen vf that Letten have cecasion to buy cormed(tics )

on take up moneys that he w€l procure lum the same apd

he will provdde ham the money cn pay him by exchange.3
A letter of credit uader the law merchant was enforceable by the, bene-
ficiary of such a letter notwithstanding that no consideration passed
between the beneficiary and the issuer. The common law doctrine of
consideration, as well as the old common law ryle that chosecs in
action were not assignable initially impeded the use of letters of
credit.4

During the early eighteenth century Lord Mansfield dealt with
letters of credit in two celebrated cases of Pillans and Rose v. Van

6

MigﬁgpAggghﬁQpﬁjp§,5 and Mason v. Hunt. In Pillans v. Van Microp,

White, a merchant in Ireland, desired to draw a bLill for acceptance by
Pillans and Rose, the plaintiffs, 1n Rotterdan. In reply to this the
plaintiffs required the credit to be confirmed by a reputable house

in Londpon as a condition for their acceptance of the bill. White named

the defendants as the reputable house. The plaintiffs honourcd White's

draft and asked }he defendants whether they would honour plaintiffs' bills

3 Gerard Malynes LEX MCRCARTORIA at p. 76.
4. Anes LECTURLS ON LEGAL HISTORY at p. 210 (1913 ).
5. (1765) 9% £.R. 1035.

6. (1778) 99 t.R. 192. .
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to be drawn upon the credit of White. The defendants agreed to do so.

Subsequently the plaintiffs drew on the defendants. In the meantimec
White became insolvent and the defendants gave notice to the plaintiffs
and forbade them to draw upon them. The plaintiffs, nevertheless did so
and the defendants refused to pay. In an action for breach of contract,
fhe qefendants pleaded thet there was no consideration for their promise,
such consideration as there was in fact being past coﬁsideration, since
the plaintiffs had paid White before they exen wrote to the defendants,
much less before they received the defendantéirpromise. Lord Mansfield

held ' .

Thi’ 45 fust the same thing as (f White had dxain
on Van Micrep and Hopkins, pavable to the plantif4s; (t
had been nothing to the placntifis whether Van Mienep
and Co. had effccts 0f White's <n thedin hands, on not:
4§ they had accepted his bief, And this amounts te the s .
sdame thing. "I will give the bief due hancur", s,
in efhect, accepfing <. . . . This 4% an engagerent
"to accept the baLL", 4§ there was a neeessdty 1o accept
; and to pay it when due": and they could not agtcraands
hetnact.

.« . 1§ thexe be no fraud, 4t {5 a mere question of faw.
The Lhte 0f menchants, and the law of the Land, s the same:
a w(tiness cannot be admtted, to prove the Law o4 menchants.
We must censdider <t a roant of Law. A nudum pactum does not
ex«st, 4n the wusage and Law 0f mesnchants, 7 o

In Mason v. Hunt, Vance purchased a quantity of prize#tobacco as a mer-

chant in Dominica for the purpose of shipping it and so required to draw

the necessary bills of e?&hange. The defendants agreed that Vance could

draw bills at a faxed price pér hogshead of tobacco payable to himself on

condition that the bills of lading relating to the shipment were also

presented witzfghe billp draws. Vghce drew bills and endorsed them to the
. ‘? - : ‘ . R

o N\

7 (1765) 97 £.R. at p. 1038.
4
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plaintiff. The defendants refused to accept the bills when presentrd

'by the plaintiff as the tobacco was found to be much below the stipulated
value. Lord Mansfield held

1§ one man, to give credit to ancthen, makes an
absolute promise to accept h4s bile, the drnawern on any
other pernson may show such promise upon the exchange,

{0 get creddit. But (and on thas roint the defendants
succeeded) an agreement to accept £4 AtLL but an agree-
mend, and 4§ conditional and & thind pernson takes the
bilt knowing of the conditicns annexed Zo the agreec-
ment, he takes it subject to such conditions.8

In the Unjted Ste
'A ) 5
requested from his@ﬁ@'&q stter of credit, promising to cover the

‘ .
[ ™

S jq Carnagie v. Morrison, Bradford, the buyer

drafts on maturity. In response the bank sent a letter to him addressed

to thefﬂéfendants, the drawee bank in London. Bradford sent this letter

to thé/p]aintiffs, the seller. Subsequent]y, the defendants drawee

bank wrote to the plaintiffs that the credit could not be granted. The
"plaintiffs, neverthe]gss', drew the bill of exchange on the defendants. “
The defendants refused to Pay and argued that there was only a contract
between them and Bradford that the former would give him credit, so that
the plaintiffs were not a party to this ana\%0u1d not sﬁe on it. Shaw

C.J. held

He (Bradgond) had funds edthen <n cash on creddt with
the defendants and entened (nto a contract with them to
pay a swnm of money “forn him to the plaintifgs. .

He gave the plaintifgs notice cf what he had done and
sent them the instrument as awthentic evidence of zthe
fact. They assented to and aggarumed (& as an act done
An thedin behatd and gave the defendants notice theneof
and congormable to the tesms of Lthe Lettern of credit
drew thein bitls on the fetten of credit. The nefusal
Lo accept was a breach o the promise thus made. e -
It would be vain to say that this promise was not made

8 (1778) 99 E.R. 192.
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gorn the benefit én {accornding to the temms of some of
the cases) gorn the Lntc&ctt<5f‘the plaintif§s.9

In Russell v. Wiggin, the defendant$ through their agent in Boston issued,

for the account of Breed, a letter of credit authorizing to draw on the
\ 2
defendants - Sybsequent]y, Breed failed. The plaintiffs, relying on

this Tetter had possession of certain drafts and sued the defendants
on them. Story J. held

" The second question 4s: Whether a ptomise, contained
4n a Letten of cheddt, waditten by persons, who arne to
become the drawecs of the bills drnawn under <t, promising
Lo accept such b«lL£s when draun, which Lettern, although
addnessed to the persons, who are to be the dnacens of the
bills, 48 designed to be shown to any and alf person ox.
persons whatsoever, to <nduce them to advance monecy on,
and take the bi£ls, when drawn, will be am available

® contract in favon of the pernsons, to whom the Letten 0§ >
‘erneddt 48 shown, who advance money and take the bilfs on
the fadith therneof, on s vodd forn want of prnivity between
them and the person writing the Lettern of credit. .
‘ -3

The second question 48 one, upon which, untif 1
heand the present argument, 1 did not suppose, that
any neal doubt coukd be raised, as to the fLaw, either 4in
England on Amendca.

1 have undenateod, and always supposed, that . . .
the parnty giving Such a Lettern, held himself out to all
persons, whe shoufd advance money on bi£€s drawn under
the same, and upen the faith thereof, as contracting
with them an cbligation to accept and Py the biees. 10

‘1.‘.

In Comyn's DIGEST it is stated that

A bl of crnedit 48, when a menchant sends ¢ Leottern
by a servant or agent to anothern menchant, within the
realm, on An gornedign panis, wherncby he desines him to
give credit to the bearen fon goods on money, to such a
value.

So he may gdive a general Letter of credit to all
merchants on othens, fon all monies delivered to such

9 (1841) 2 Met. (Mass.) 381.
{10 (1842) 21 Fed. Cas. 68, No. 12, 165.
\«
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a one, withdin such a time: and thercupon shaflf be
Liable fon all monies advanced to such an agent. 11

Story defined a letter of credit as

- . . an open Letten of nequest, whereby one penson
(usually a merchant on a banken) nequests some othen
person on pernsons to advance money%,fﬁﬁ‘yfve/{ncdtt,
Lo a thind pernson, named thenein, fon a centain
amount, and promises that he will nepay the same to
// Zhe perscn advancing the same, on accept bees
drhain upon himself, forn the Like amount. I1£ is
‘ccalled a general Letten cof cnedit, when it i
addressed to allf menchants, or othen pensons 4in
genenal, requesting such advance to a thind persci;
and it 45 called a special Letten 0§ cneddit, when £t
44 addrnessed to a parnticular penson by name agqucéting
him to make such advances to a thind person. | :

El1linger refers to Story's definition as re]ating to an open letter of
credit or ¢lear credit and distinguishes it with the modern documentary
credit or commercial letter of credit.13 Sometimes Story's type of
letter of credit is referred to as & traveller's letter of cfedit.]a

As far as Anglo-American common w is concerned the idea behind
the letter of credit was received from the }continent. It is stated

that letters of credit were "an old instifution of the continental

commercial law, well unde ood as far bakk as the seventeenth centur‘y.“]5
The continental writers dealt with what ﬁas described as the traveller's
!

|
\

11 Comyn's DIGEST Fifth Edition Vol. V at.p. 115 (1822).

12 STORY ON BILLS at para. 459 (1860 edition).

13 E. P. Ellinger DOCUMENTARY LETTLRS OF CREDIT (hereinafter cited as
Ellinger DOCUMENTARY CREDIT) at p. 5 (1970). '

14 A. G. Davis THE LAW RELATING 70O COMMERCIAL LETTERS OF CREDMT. Third
Edition at p. 1 (1963).

15 Omer F. Hershey "Letters of Credit" 32 Harvard Law Review 1 at~
p. 4 (1918).
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letters of credit. Onmer Hershey believes that on the continent the
Heve]opment of documentary credits was based on a simple theory that
a promise made in course of a commercial undertaking wes hinding.
According to him, as far as the French law was concerred, there were
two aspects to the letter of credit. As between the issuer of the
letter and the applicant or correspondent, French law treated the
letter as a species of mandate. As’between the issuer of letter of
credit and the holder or beneficiary, the transaction was treated as
one of "opening of a credit". This latter concept was understood in
continental banking as having been developed from the practice whereby
the bank, did not make a loan (mutdum), .but instead agreed to loan
up to a certain amount withir a certain time. This was described
as a pactum de mutuo gggg9.16 Gluck has described pactum de mutuo
dando in the following way: "Most civilians are agreed that the bare
agreement to make a loan to another binds the promisor and gives rise to
an action against him. . . . For according ;o Roman law'a stipulatio
de mutuo dando has actionable obligation. But today a bare agreement
is as efficacious as a Roman stipu]ation.”]7 Accordingly, thisapromise
to hake a loan was held to create a binding transaction under continental
law.

2. MODERN CREDITS

?

It is generally believed tr ;¢ the modern commercial letter of
/ ‘

/

16 Ibid., at pp. 5-6.
17 Ibid., at p. 7. \
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credit was well known by the second half of the nineteenth century.

In Morgan v. Lariviere, the French Government, as the buyer, reques ted

a London bank to open a letter of credit in favour of a firm of arms
manufacturers. The London bank wrote a letter of credit to the sellers
indicating that a special credit for a certain sum had been opened in
their favour, and that this sum would be paid fateab]y as the goods were
delivered upon receipt of certificates of acceptance issued by the
French Ambassador. Lord Chancellor Cairns described this document as

follows:

Yourn Londslips are pernfectly familian Wwith this,
which cccuns every day An-commences o chedit <
opened with a parnticular house of business in favour
0f another housc of busdiness; gencrally a creddit of
that kand <5, to use a mercantile phrase, 'operated
upcon' by bal€s of exchange bedng drawn upen the house
which underntakes to géve the crnedit; but a credit of
that kind may be operated upon also by means of
cheques, on &t may be operated upon by simple demands,
in any gorm, fen the payment of the sum éun whd cli
cneddt has been undentaken to be given.l

3. VARIOUS- THEORIES
4

As for the theo¥etical basis of the letter of credit, the decisions
from the comnon law countries allowed for a number of explanations.
Before we briefly enumerate the various theories, it may be useful to
state what was involved in the business transaction using a letter of
credit. In simple terms, in a contract of sale of goods, a term of the
contract stipulates that payment is to be effected by means of a letter
of crédit. In compliance with thgs term, the buyer approaches a reputable

\
bamk requesting that they issue a letter of credit in favour of the

se]]ers' The buyer's request to the bank is doni"y a letter of request

18 Ellinger DOCUMENTARY CREDIT at p. 32.

19 (1875) L.R. 7 H.L. 424 at p. 432.
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s

containing the conditions for the ]C€iii/§r){¢£dit. This Tetter

- \]

requests the opgning of the credit and the advising of the seller
either directly by the bank or by the bank's agent at the <eller's place
of business. The letter of credit issued as a result contains an under-

taking by the bank to the seller Lo accept drafts drawn under the credit

in conmpliance with its conditions, which usually relate to the documents
to accompany the drafts.zo

Ellinger has oUtlined various theories under the headings:
classification solutions (eight theories);m contractual solutions
(four théories);22 and mercantide usaye theory.23 L1 linger aggues
that the banking practice of opening comnercial letters of credit is
uniform in the United States, Britain, France and Germany. “While
there are certaih differences in the words used in the banking forms of
different bankers in different countries, the nature and effect of these
instruments are essentially the same.“24 He also believes that the leyal

probienms concerning documentary credits are solved in a uniform manner
»

in all the above four jurisdictions.

20 Ellinger DOCUMENTARY CREDIT at pp. 107-108.

21 Under classification solutions are listed: (1) anticipatory
acceptance theory; (2) guarantee theory; (3) contract for the
benefit. of a third party theory; (4) assignment theory; (5) no-
vation theory; {6) agency theories; (7) estoppel and trust
theories; and (8) abstract promise solution (used in Germany)--
ELLINGER DOCUMENTARY CREDIT at pp. 44-75.

22 Under contractual solutions are listed: (1) seller's offer
theory; (2) Medd's theory [W. A. Mead "Documentary Letters
of Credit” 22 Colurbia Law Review 297 at pp. 302-305 (1922)];
(3) offer and acceptance theory; and (4) forbearance theory--
El1linger DOCUMENTARY CREDIT at pp. 76-104.

23 €1linger DOCUMENTARY CREDIT at pp. 105-125.

24 1bid., at pp. 121-122.
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We do not intend to analyze the theoretical basis of commercial
Tetters of credit since it wou]& qn beyond the scone of this Study,
Our concern is with documentary credits as a concept used as one method
o% payment .in contracts involving international trade. It must be pointed
out that the issuc of a letter of credit now qenerally involves two |
transactions: the contract relating to sale, and the promise relating
to the letter of.credit. "The essential feature of a documentary credit

. A

is that the bapker promises to place the seller in funds against the

tender of certain documents of title."25

4. CLASSTITICATIONS

From a Teqgal point of view commercial letters of credit have been
classed as revocable or irrevocable credits, confirred or unconfirp-:d
credits,26 and transferable croditﬁ.27 The International Chartar of
Conmerce has codified widely accepted rules relating to documentary
credits developed in bankinc usace, firct at its fmsterdan Conaress in
1929, revised acain at its Vienna and Lisbon Conaresces in 123% and 1944

respectively and then the 1962 Revision?d and recently the 1974 version.

4.1 Revocable or Irrevocable Credits

25 1lbid., at p. 15,

26 1bid., at pp.8-15.
Mso, sce Davis op. cit. at pp. 33-43: H. C. Gutteridae and M. Meqgrah
THE LAW OF BANKLRS' COMMTRCIAL CREDITS Fourth Edition at pp. 9-11
(1968) and Roris Kozolchyk COMMERCIAL LETTCRS OF CREDIT I THE
AMCRICAS at pp. 20-21; 369-415, 461-463 (1966).

27 Ellinger DICUMENTARY CREDIT at pp. 17-20. Also, soe fut ridae and
Megrah op. cit. at pp. 11-12 and Kozolchyk op. cit. at g, 28.

28 Frederic Ciscmann "I1CC's Stake . . " op. cit. at pp. 16-17.
Mso, sce Ellinaer DOCUMINTARY CREDIT at p. 359 (UCP (1962 Revision)).



The Uniform Custonr. and Practice for Documentary Credits-<UCP

. ¢
(1974 Revision®®) [Appendic €] in Article 1 provides

a. Creddts may he edthen
(<) nevocahle, an
(£4) nnevecal foe,

b, AL credits, thenedone, should cfearxl o inddeate
whethen they axe wevecable on cnwevecab e,

c. In the absence o4 such (m’%‘a((('n the cxeddt shoty
be deemed to be nevocablg .

>

-

In Article 2 of the 1974 UCP revocable credit is defined as:

A nevecabfe cuxeddt war be amended o canceldled at

any nomend cCtiowd vndon notice to e bene ddecan.
Howeven, the (sswiro bath /s Lowld fo nedrbanae a braged
cornoothen Lank te wice/t sweli a enedit has been frapseac 80
and made ava{labee 4ox ragrment, acceptwice o opeoct ot
for @y pavment, accertaice on neacecat con comploiona et
the tonms and covidi ¢ions & the cxmeddt and wiy armendmes: t
rececvvd up to the time of paiment, aecertance 0% aeac $T-
Lien made by such branch on gthen banl: prwcos {f necet iy
Ctof netice ok amesidrent ox 08 cancellatio.

Article 3 of the 1974 UCP defines irrevocahle credit as:

a. A (rncevecal Ue cvedi t cons tCtates a dedincte wade «
taloing ol the (ssuina bant Movided ot the Eterms
£ g oo [ y )
and condd tons ¢f the cneddt ane comloed i th:

\

29

30

31

ICC Publication 2?3(]~—1074 REVISION NF UNITFORM CUSTOMS AND PRACTICE

FOR DOCUME'TARY CREDITS (hereinafter cited as 1974 UCP) effoctive
October 1, 1974-.7¢6 LlTovd's Maritime Comrercial Law Cuarterly
15 at pp. 15-20.

UCP 1974 at p. 16. .
But cf. Article 1 of UCP (1962 Qevision)--t1Tinger DCCUMENTARY
CREDIT at p. 360.

UcCk 1974 at p. 16.

But cf. Article 2, and also Article 38 of UCP (1962 Revision).
Article 38--the validity of a revocable credit, if no date is
stipulated will be considered to have expired 6 months from the
date of thenotification sent to the beneficiary by the bank with
which the credit is available--E1linger DOCUMINTARY CREDIT at
pp. 362 and 367. '

242

‘-



243

(¢) to pay, on that pagment wett be mtde, (4
the cneddt provodes fon paprent, whethen
agacnst a dnggt on not;

. (€} to aceept dragts of the cnedd® provides fon
acceplaree by the (scudng banl o e be
nespons che fon thean acceptance and pame ¢
T at mafuncty Ff the cneddt prevedes dos the
acceplance o4 dnafts duarn on the applicant .
forn the cuedit o any other dravee specddied '
an the cneddt;

(<<¢) to purchase/neqetdate, without recoutse to
drawe ns and/en bona ide heldens, dradis
drawn by the bene {{cldxry, at st ox at a
tenon, on the apotdica! o e cnediot o on
any other dravcee specd fied on the enedot, o
to proevade Lo purchase /neaotcat con Ly avotlion
bank, «<§ the creddt provades 4on poncl aoe/
neqotaatacon,

c. Qich wrde ol crgs can ned thes be ares.) et led
wothout the daveenent ¢f aiC pantics ¢ Partcal
accentwice of arondmenta (s net ¢ foctoue oot the

’
z
aagreerent of all yuanties thonete, 3

4.2 C(onfirmed or Unconfirmed Credits

As for confirm-d or unconfirmed credits. Article 3 of 1974 (P

states:

b. Al (rrevocable credit may be advised to a Lened (o lany
through anctiion bark (fhe advisdne Lank) withou!
engagement ci the pant of that back, but when an
LSsadna bt authondses on neguests ancther Lavk to
congim (ls Tunevecable cnod ot and the Coadten does
S0, SUCh Condimmat(on constiiutes o defdvdte winden-
taking cf the conginming bank (1 additicn te the

. owndentabang ok the A38weng bank, previded that the
terms and cond{tions cf the credit are compbiod with:

(<) tc pay, <4 the cweddit (& paatle at <(ts own
cowntens, whethen against 1 drcse on pot, on

32 UCP 1974 at pp. 16-17, .
But cf. Article 3 of UCP (1967 Revision)-- [11inger DOCUMCNTARY
CREDIT at pp. 360C-3F1.



that pagment webl be made (f the cned4dt
paovedes 6(1( pagment cfscewhene;

[({) to accept dnafts (4 the crneded ’H\u{( Lofon
acceptance by the conginmony l\.rni , af (#3
own cowdens, o to be mespens e for he o
acceptance and pagment at matuncty of e
cneddat prevades gon the aceeptaice of Juaiis
dhcaen en the applicant 4o the cuedat of aingy
othen drawee specdfied (n the cnedat;

({4} to purchase/neqotdatey wolhout mecounse (u
drnaess and/on bona fade hotdows, daagt
drawn by the bcncn<L<IOJ/, at A<q/N (Hz(«( a
tenon, on Lhe {sswang bank, o on the apptceant
forn the credat ox cn any other dnweee specedond
an the cnedot, f the credat o ades fox
ptwdlls(,n.«,mul(uu

ArticVle 4 of 1974 UCP elaborates the rules applying to confired

credits by

33

34

a.

b.

stating:

When an (ssudng banl anatructs a bavh Lo coboe, foac
gram o Teley to advdase @ ooneddat, and ontors the o radd
congaratcon to be the cpesative enedot
cabiév, telograr on totex must staie that dhe oneda?

w e endy be eddectoee on recveapt ¢f such masd ceey -
madicn.,  In thas event, the ssuanr il must wond
eperadive cheddct v strumend Imacl condcooration) wnd

aiy Subseocst anendmepte te the credat fe e Lene o
flciany thuicuyl tho advosona bank, ¢

‘ S P
S Ear o, e

v

The cosuang banb wond be o wespenscbte fon any conacs
GUERCUA @sesog Anerm o dadlune e fediow the )vmeufu e
set cul G e preccdony paeugraph, : . -
x
n€ess a cable, tebegram on telox stetes "detadls to
gobfow” {onwernds of samcdar cgfect), on ostates Lhater,
the macl condowurtcon o8 Lo be the cpetatave creddt
Anstrament, the Ca{‘((' fodfegnm on tedeox woll be

UCP 1974 a* pp. 16-17.

deemed 2o be the opernatove credat ansuamen mzd the
Ssucng bank need po send o mact congan to
the aduvdsng bank .3 {
B 4
+ i’._g\ﬁ
3

v

But cf. Article 3 of UCP (1562 Revision)--£1linger b(ﬁ,UH[NU«RY
CREDIT at pp. 360-361. ?
UCP 1974 at p. 17. 5
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Article A6 ot 1974 UCP deccribes transtorable credit a follows:

a. A trnanisferd oo cxedot <‘\' doenedad wonden olooch the
bene oo care has” the voght G0 qove onsfumet o {0
the bank ctded wpenr (o cdqeet pament o . e
o Loy bk entctfed te e ddeel eqotoat oy o
make Che evcdcd avactalte (o dede o Gropand e e
oromone Chond pantees [vecsnd bevedcocan ey,

b. The bank xequested o efgec s the txanc i, vhethes ot
has confconed the cnedet cn oty whatt Lo oo e
oblcqatcon te efect sach transion ceeerd Lo the
extent qand on the maser cxpressfg convented o bu
duch (»(%H:, and ot ot suels bank's chutges Gloespect

of thamd fer ane o,

c. Bank chang s anomesyp oot o4 v dons an vavickre b
Che femst Dbovvncraara ey cHesedse spees oo d,

d. Acnedat con bo tnmr s lemsod oo 0l s o e
dorcqaty e Ui el e e G e I suan oo
Temme e as "docoscbee ) Uainac Eana e T ioa Gt
antd MCraiaes b e 0" D o By Lo e e,

the tomm Men e b e T e et by et

¢, A f‘m‘\n\“!lt‘ RO an t.‘ﬂuur“('”"\‘/\,(\ cada
Froacioon: «"g oty el e snede (it o . 1)“.
AN ((l(' [SEYRU R ARUTS IO (v ormoant L'A’S I R OEY FEr R SR
Cranitfonncd oy anaioda, rrevaden a8 crvend e
ane net preocboded, anl o the N TR U C R S S
Lrarnsfens ol b contadered ws ot o tut a0 vl
one thans s o the credct T et can by
Lrancfenae e o 200 e and oo dci oy vea
gocd o the cncqonal omedos, wath the CRC Ee o o
Lho amewe oA he cnedad ) cd i Wil o os stad !
theneon, wol o the yeonced oX vatadoia on oo ood
gorn shapmewt, we on e cA e man beomodieedd
o ocundaclod,

Add cteonady, e vame od the foast beredicaru
can be subatctuted Aon tiad of tee Ay lecant Aes Lo
credod, but f the name ¢f e aprbocant qut e
creddct (s speccdecalen wegnoned byt cregonal oneds
to appeas n an decopent othes thay the CGHUCCOY,  suc
requatement musl be guiiolecd,

£. The gensé beredoccanu has the moqlit to b oo tite oy
CU ARveco A for those o e soeeed o SO LN, aos
amewitds et o cacess of the ctenooal areant SEqutal
n the credat and §o% the CReqonte wnct pacecs CE o

pulated o the cueda?, and Wresy S substctutoon s

ANUCCCes e foens o bone ot oo v wade s e

credat  gon the d@faonence, f wi, between foos
n

Onvececs and seeoind benedoc ani’ s eedees., eI Wl

h
{

I
H
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credt has been transfenned and the finst benegiciany
L8 o supply his oum {nvoices 4in exchange n the
Aecogd benegiciary's invedices but fails 10\ do $v on

L §4L demand, the paying, accepting on negotiating :
bank has the night to .deliven to the ssuding banl the
documents ~rnece<ved unden the credit, <ncluding the
second bencficiany's invodices, without gunthen nespon-
s4bility 2o the §inst benegiciany.

g. The §inst benejiciany of a nans fenable enedit can
Lrans fen the crneddt to a second beneficiany 4in the
same countny on in ancithen country unless the credit
specdfically states othemcise. The finst beneic{any

®  shatf have the Tight té nequest that pagment onr
negolLations be effected to the sccond beneficianty
at the place to whach the cnedit has been thans esvied,
up to and <ncluding the expiny date 0f the ondiginaf
creddt, and withcut prejudice to the st benegiciany's
RAGhT subsequeitiy to substitute his own <nvoices scn

* those cf the sccond bepegiciary and to cfaim any
diggenence due to him. 35
«

Also, Article 47 of 1974 UCP indicates that the "fact that a”credit is
not stated to be transferable shall not affect the beneficiary's rights

to assign the proceeds of such credit in accordance with the provisions

of the applicatle 1aw.”36

5. UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY
CREDITS (1962 RLVISION)

The UCP defines "documentary credit(s)" or “credit(s)" as

. - any arnangement, howeven named or descadbed,
wherelby a bank (the issuing bank), acting at the nequest
and (n aecordainice with the (natructions 0 a customen

S {zthe applEcant fox Gie creddt), s te make payment to on
to the onden of a thind Fanty (the beneficiany), on 4x to
pay, accept ot negotdate bafis c¢f exchange (dragts ) droagn
by the berefdicdany, cx authonises such payments to be ma¥e

-

35 UCP 1974 ot pp. 27-28.
But cf. Article 46 of UCP (T9B? Revision)--L11inger DOCUMINTARY
CREDIT at pp. 368-369.

36 UCP 1974 at p. 28.

<



on such drnagts to be paid, accepted on neggtiated by
anvther bank, against stipwlated documents and
compfiance with stipulated teams and conditions.

Algo, UCP provides that "credits, by their nature, are scparate trans-
actions from the sales or other contracts on which they may be based

y such contracts.“38 »

and banks are in no way concerned with or b
There is a]so'this provision under the U "credit instructions .
and th® credits themselves muet be complete and precise and, in order
to guard.égainst confusion and misunderstanding, issuing banks should
discourage any attempt by the applicant for the credit to include

excessive detail.“39

Also, the UCP provides that "a beneficiary can
in no case avail himself of the contﬂactua] relationships existing
between banks or betwecn the applicant for the credit and the 1ssuing
bank.“do I't should be mentioned that as of Decerber 1967 the 1962 UCP
has been achered to by banks collectively in some 153 countries, while
in another 20 countries individual banks have also ‘adopted théﬁ.41

It is stated that the "framework and the wording" of the UCP

(1962 Revision) "have been dictated by the practical demands of husincss.“42

Under the sccoﬁa part--titlied "Liabilities and Responsibilities"--the

37 ElVinger DUCUMLNTARY CREDIT at p. 359
Also, sece UCP 1974 at.p. 15.

38 Idem.

39 Ellinger DOCUMENTARY CREDIT pp. 359-360.
Also, see UCP 1974 op. <it. at p. 15.

40 Ellinger DOCUMENTARY CREDIT at ¥. 360.
Also, see UCP 1974 op. cit. at p. 15,

it

41 Frederic Eisemann "ICC's Stake op. cit. at pp. 26-27.

42 1bid., at p.
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essential aspects of-;:;umentary credits is well described as an
operation in which all\the parties concerned deal in documents and not
in goods (Article 8-).43 In th? third part#®'Documents”--the conditions
which the various documents enumecrated, s;éh %& bills of 1ading,'insurance
documents, commercial invoicee und certificatefbf origin, have to fulfill

4 Also, in this part a "clean® shipping document "is one

are outh’ned.4
which bears no superimposed clause or notation which expressly detlares
a defective condition of the goods and/ér packagina" (Article 16).45
In the fourth part--"Miscellaneous Provisions"-- the UCP (1962 Revision)
deals with expressions like "as soon as possible", “prompt", "about",
“circa", as well as the interpretation of date terms, of validity and
expiry, and the positién of "partial" shipments.46

It is clear from the foregoing that the UCP (1962 Revision)
establishes the basic principle that it is the duty of the applicant for
credit to give complete and precise instruction to the issuirc bank. It
also provides for the second basic princible that the bank< duty to
comply strictly with the terms and conditions of the credit when taking
up thé documenta: Another principle thqﬁ UCP stresses is that the

documentary credit is a separate undertgking from the basic sales or

other contract. It should also be mentioned that in order (for the banks

43 Ellinger DOCUMENTARY CREDIT at p. 361.
Also, see UCP 1974 op. cit. at p..18,.

3

44 Ellinger DOCUMLNTARY CREDIT at p. 363. N
Also, see UCP 1974 op. cit. at p. 20.

45 Ellinger DOCUMLNTARY CREDIT at p. 363.
Also, see UCP 1974 op. cit. at p. 21.

46 Ellinger DOCUMENTARY CRELDIT at pp. 366-368.
Also, see UCP 1974 op. cit. at pp. 24-26.
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in  the countries adhering to the UCP (1962 Revision)) to give effcctlto
the Gené(fl Provisfon of the UC&.(1962 Reyision)—-"These provisions
and definitions and theefolloWing articles apply to all documentary
credits and are binding upon all parties thereto’unless otherwise
expressly agreed"--a statement has to be included in the request being
made by the applicant for credit as well as‘in the letter of credit

itself. In this way the UCP becomes a term in the contract governing

the transactions.
6. EL NASR CASE

A recent decision of the English Court of Appeal in W. J. Allan

& Co. Ltd. v. E1 Nasr Export é Amport Co. clearly touched the important
principles applying to documéntary credits. Lord Denning explained
banker's commercial credit in this way:

This 8 a typical case of the wse of commcrcdal Lettens
of cneddct. tHewe we have a scllern of cofbge 4n Kenya.
He sclls 4t tc a buyer «n Tanzanda. That buycr nescldls
2o a ¢ecend buyer «<n Spadn.

The Kenyan sellen s not willing to pant with the
goods ox the docwnents aelating to them unfess he 44
assuned ¢f pavment, . So, he stipulates with his Tanzanian
buyen that payment {s to be made by "conginmed {rrevocable
Letten of creddct". . . . That means that the Tanzandan
buyen must estalbl (sh in favoun v§ the Kenyan selfen a
Letten of creddt by which a banken promisces to pay the
price--on to accepl drnagts for the prdice--in exchange
gorn the shipping documents ncfating to the goods, fon
examplc, the b<{f of Lading, {invodice and sc¢ fonth. The
Letter of cneddt must be {nnevocable. . . . The Retten
of cneddit must, «<n addition, be "confirmed". That s to
say, & must be confanmed by a banken who (s neadily
accessible to the sellen (that L8, 4in Nainobd orn Dan cs
Safaam): because the sellen wants o be able to go to
such a bankenr and get payment agaiinst documents. . .

The Tanzandian buyen did got h!%meiﬁ go 2o his own
banken to estabbish the cnvdl‘? fle sold the coffee to
a Spandsh buyern and stipulated that the Spandish buyen
establesh a "thansgenable” Letten of credit 4n his
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favourn. The intention of the Tanzanian buyen was,
0f course, Lo transfer s0 mtch of it as was neceasany
Lo meet his obligations to the Kenyan seflen. The
Spanish buyen them'went to his bank in Madnid. . . .
The Madnid bank wenre the "issuing bank" and, by issuing.
the fetten of credit,.they gave thein promise to honoun
. At 4n exchange fon documents in accondance with its
Leams. :

The Tanzanian buyen, anmed with that cnedit §rom
the Madrid bank, went to his own bank <in Dan es Salaam
and 2old them that he wantea to "transfer” to the Kenyan
sellen 50 much of it as was necessany to meet his obli-
gations to the Kenyan seller. He also asked them zo
"eongim" . . . .

The Tanzanian bank then <issued thein confirmation
Lo the Kenyan scllen. They wene the "congiuming” bank.
By, 4t they promised to pay the Kenyan seflen the price
ogkkhe goods against deliveny cf documents. ..

These promises by the 4issuing lanken and by the
congiuning bamken arne, of cowrse, enfonrceable againsit
the pank by the setfen.? .

o
Ii is clear that Lord Denning thought that the credit is enforce-
>
able against the banks by the seller and this is also the position of

the commercial community--since this is crucial to the operation of the

commercial letter of credit.. It should be pointed out that certain
vquestibns that have caused problems in the past, such as whether payment

by banker's credit is conditional or absolute, were definitively answered

%

in.the £1 Nasr caée. In the court below, Orr J. stated

I neach this- conclusion as a matten 0f rrdinedple because

T4t seems to me wrong that the "primany obligaticg of the
buyen to pay the prige should be theated ax cxijquaahed
unfess there s some clean <indication that both panties
40 4ntended, and Lt seems to me that the provision §on
payment by way of Letten of credit, which is an arrange -
ment not fon the benefdit of the sellen alone, but of both
parties, galls garn shent of any such <ndication, and as

” gar as authonity goes, 1 think that on the whole the

balance of such authornity as there is gavourns the same

47 (1972) 2 Q.B. 189 at pp. 207-208.
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wiew. 1 thenefone hold that in the‘pneéant case
the buyens' obfigation to pay the price continued 48
2o subsist notwithstanding the opening of the credit.

'

On the other hand, Lord Denning expressed himself by observing:

1 am of the opindion that in the ondinary way, when
the contract of sale stipulates on payment to be made
by confinmed inncvocable Lettern of crcdit, then, when
the Letten of crnedit 4s <ssued and accepted by the
sellen, 4t operates as conditional payment of th&
price. 1t does not operate as absolute payment.49

It should be pointed out that the writers also hold that payment 1is

50

conditional payment.

Another question usually posed concerns what Eltlinger has descri-

.bed as the nature of buyer's duty to procure the opening of the credit.S]

E1linger states:

1t 45 thue that the making cf the contract of sale
precedes the opendng of the <{rnrevocable credit.

The contrnact c§ sale, however, <imposes cm=tle buyen

a dutly to procure an {rnevceable credit, and this
obligation of the buyen {s a condition rrecedes.t

Lo Zhe sellen's duty to pernform his bargain. Untif
the innevocable credit neaches the hands cf the
sellen, he 48 unden no duty to pengorm. . . - The
commesicement of the {nrnevocabildity of the Lettern of
credqt and the matunity of the sellen's obligation 57
Lo pengonm the contract of sale are thus simultancous.

In Traps Trust S.P.R.L. v. Danubian Trading Co. Ltd. there were contracts

48
49
50

51
52

(1971) 1 Lloyds Rep. 401 at p. 419.

\

(1972) 2 Q.B. at'p. 212.

E11inger DOCUMENTARY CREDIT at ,pp. 138 et seq.

See also, Gutteridge and Megrah op. cit. at p. 33. Davis ep. cit.
at p. 48; Cheshire and Fifoot LAW OF CONTRACT 8th Edition at

P. 433 (1972 ) and CHITTY ON CONTRACTS 23rd Edition Vol. 2 at

PR. 226-227 (1968). -

E11inger DOCUMENTARY CREDIT at pp. 131-136.
. e
E1linger DOCUMENTARY CREDIT at p. 89.
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made to sell steel and the plaintiff sellers, smmjybr damages for
failure by the buyers to procure the necessary credit. In a judgment
in favour of the sellers, Denning L.J. (as he then was) said:

What 4s the fLegal position 0§ such a stipulation?
Sometimes 'Lt {3 a condition precedent to the formation
06 ptwet, that is, it <8 a condition which must
be (LLed befone any contract <5 concluded at all.
In those cases the stipulation "subject to the opending
of a Letter of creddt" 4» nather Like a stipulation

o "subfect to contract". 1§ no credit 4is provided, thene
48 no contract between the pantics. In other cases a
conthact 4 concluded and the stipulation fon a creddit
48 a condition which 45 an essential temwm of the contract.
In those cases the provision c¢f the crneddit <5 a condi{tion
precedent, not to the fonwmation of a contrnact, but to the
obligation of the seflen to deliven the goods. 1§ the
buyern gails to provdide the creddt, the seflenr can treat
himyel§ as dischanged from any furthen pergonmance o4
the contrnact and can sue the buyet §ern damages §orn not
 provdding the credet.

12 44 clearn that the stipulation fon a credit was not a

conddition precedent to the fonmaiion of any contract

at all. 1t was a conddtion %@ich was an essential team

04 a conthact actuallfy made.

It should be mentioned that for Ellinger to §tate that the seller
is under no duties ordinarily until tke buyer's credit is opened, it
would be essential to hold that the opening of the credit has to be a
condition precedent that does not negative the existence of the contract,
but suspends the seller's duties under the contract until it is met.

As Ellinger regards the centract of sale prece!ing the opening of the
credit, he would seem to clearly disagree with Lord Denning's position
[+

that sometimes it is a condition precedent to the formation of the

contract of sale itself. Similarly, Ellinger's position would sebm

“"also to conflict with Lord Denning's other example quoted above. It is
«

+

53 (1952) 1 Lloyds Rep. 3#’1: pp. 355-356:




clear that Trans Trust S.P.R.L. v. Danubian Trading Co. Ltd. is not a

case of*s':hspensive condition. ‘ fact the judgment of the English Court
of Appeal supports the view that the buyer's duty to open the credit
is not a suspensive condition but u§ua11y an ordinary essential term
of the contract of sale.

-Another question relates to the waiver by one party of his strict
rights.under the contract of sale or the crq?#t itself. It is clear,

54

accordﬁng to Panoutsos v.- Epymond Corp. of New York, that the seller

caﬁ waive his right under fo a credit in strict conformity wth the
contract of sale. In-t%at ase, a flour buyer was required to open a
confirmed credit in ﬂéw‘¥org. Although the credit opened was unconfirmed,’
the sellers shipped é)e fTour to a Greek buyer and also obtained an
extension of time for sh?bﬁent. The English Court of Appeal held
that the sellers had waived their rights to a credit that was confirmed.
They accepted the buyer's contention that "the sellers were entitled to
insist upon the performance of the condition, but that having waived

its performance hitherto, they must give reasonable notice to the

buyer of their intention to insist upon its performance in the future

55

so as to give him an opportunity of putting the credit right." In

Enrico Furst & Co. v. W. E. Fischer Ltd., the plaintiff buyers had
opened a credit for the purchase of piping, but this did not conform to
the sale contract of Being open and irrevocable”in Londorn. The defendant

sellers ignored this and obtained an extension of time for the credit.

54 (1917) 2 K.B. 473.
55 1lbid., at p. 477.



Diplogk J. ob;erved that "it seems to me to be a classic case of,
waiver indistinguishable . . . from the decision in Panoutsos v.
Raymond Hadley Corp. of New York.">®

In Soproma S.P.A. v. Marine & Animal By-Products Corp., where

the sellers ac ogjyn the non-confirmed credit, McNair J. expressed

himse]% in this Way: _
/‘/

In my juddgnm by s0 acting, th ellens must
be taken ~accepted the position that thein
Lettens t yeerne an ornden and, not having at

T any tdme rodace to the buyens that they nequised

Lettens fug cncd(f An strndct confomdty with the contracd,
they precluded (whethen the matten 48 put as waiven,
variation on estoppel) gaom nou‘éagsng that the Lettens
0of cned«¥ were not (n orden. ...

In the L1 ?Acase, the credit had been opened in the wrong

currency and the buyer was fherefore in breach but the Court of Appeal

58

held that the sellers hall waived their r%ght. Lord Denning further

observed:

I know that {t has been suggested Ln sceme quartons
that there must be detrndiment. Bt 1 can find no
suppont fen <t (n the authonditfes cited by the judge.
The nearest approach to <t 48 the statement of
Viscount Simends <n the Tool Metal case [1955] 1
W.L.R. 761, 764, that the ofhex must have been (ed
"to atten has posction," which was adepted by Lond
Hodson «n Ajay< v. R.T. Briscoe (Nigenda) Ltd. {1964]
T W.L.R. 1376, 13300 But that only mcans that he
must have been fed to act gééécvﬁutfg grom what he
othcruedse would have done. .

56 (1960) 2 Lloyds Rep. 340 at p. 348.
57 (1966) 1 Lloyds Rep. 367 at p. 386.

b ]
58 (1972) 2 Q.B. at p. 212 (Lord Denning M.R.) and p. Zlgg{Megaw
L.J.). K

R

59 1Ibid., at p. 213.

P
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During the judgment he carefully reviewed the authorities and expounded
on what he considered the cquitable doctrine to be and concluded that:

In none of these cases does the panty who acts on the

belied suffern any detrniment. Tt 4s not a detriment, but

a beneft to him, to have an extensdon of time on ¢ pay

Less, on as the case may be. Neveatheless, he has con

ducted hds aggains cn the bascs that he has that bcncé(é

and <& wowld not be equitable now to deprndve him of «f.

On the other hand, many have found the English law in this area
to be hardly satisfactory. Lord Hailsham has recently indicated that:
"The time may soon come when the whole sequences of cases based on
promissory estoppel since the War beginning with Central London Property
Trust Ltd. v. High Trees House Ltd. . . . may need to be reviewed and
reduced to a coherent'body of doctrine by the courts.“G]

Oner Hershey had as early as 1918 carried out a thouyhtful
analysis of the Taw so as to find a legal basis on which uniformity could
be developed. He had noted that progress on the subject was hindercd,
if not warpod,‘on the Egropean continent by preconceptions, energing fron
ihe law of contract, which led to the characterization of the letter of
credit promise as arising from the contract of mandatur. Similarly,
Anglo-American efforts encountered problems in trying to fit fhe letter
of credit promise into contract law, because as mentioned previously,
of the atserce of privity, as well as considerution.62 Both Omer

Hershey and Herman Finkelstein63 had advocated the acceptance of the

letter of credit as a "mercantile 'speciality".

60 Idem.
61 Woodhouse A. . Israel Cocoa Ltd. S.A. v. Nigerian Produce Marketing
Co. ttd. (19727 A_C. 747 at p. 758. -

62 Hershey op. cit. at pp. 8 et. seq.

63 -Herman Finkelstein LLGAL ASPECTS OF COMMERCIAL LETTERS OF CREDIT (1930).
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Boris Kozolchyk, after reviewing the various theories, states
that the legal nature of the commerciel letter of credit can best
be understood if viewed in the light of a formal legal transaction.
Accordingly, he concludes:

The (nnevocable Cetten of crneddt can therefore be

sald to be a mercantile spccdaldty embodying a format
moneXary promise.  The degree of monegneas o4 thas promise
depends on factorns such «s the type of Letten of cnedat,
the stage of the trnansactcon, the type of defense nadsed,
and 0 on.  Accornddingfy, the cemmerccal Cetten of creddt
may be dedined as a gormal and centadin promdse embedydng
an abstrnact cbi(gation to accept a dnaft on demand fon
paymeyt upen Lotenal compliance with (63 teams. Henee,
the conmesccal (etten of cneddt does not belong n the
realrm of sampbe contract faw but squatvty withan the
fctd of negeteabie nstwments, despcte the gact that
LTs proncac may net necessardly meet the xequasements of
uncondctoonality [of negedtdabte ,<n,5é3wn(‘n(5 Lawe]) as
speciaced «n cestadn furasdictoens.

6. 1974 URIFORN CUSTUOMS AND PRACTICE OF
DOCUMLNTARY CREDIT
As indicated previously tRe International Choiber of Commerce's

work in this field has been one of a continuing nature. Accordingly,
it had undertaken to revise the text of the UCP (1962 Kevision). 1t
entrusted the task to the ICC Commission on Banking Techniques and
Practice.65 The ICC Commission in turn appointed a Working Party
which made draft propcsals to it. The general lines of the complcte
draft revision were adopted by the ICC Commission at its meeting on.

1st Febiuary 1974.66 [t should be mentioned that draft was prepared

64 Kozolchyk op. cit. at p. 599.
65 U.N. Doc. A/CN.9/89/Conf.1 at p. 1
66 Idem.



after taking into consideration the comments thal were subnitted on
earlier proposals for revisions. These comments camg’from, not only
the Nﬁtiona] Committees of ICC, but also through the auspices of the

United Naticns from Chambers of Commerce of the socialist countries

and from countries not represented in ICC.
The explanation given for the revision has been described as

follows:

Since 1962, however, these have been ma.on- - and
umiah[nxng—chumcs(n(MNWHanmu’mTwww<M'ymw(uwx
and transpené technologu.,  Trad tcenal baeal - bulh G
handt (i and songte mode canrdage of goods have mot
LRCRCAS g competciion from the wemex technoques ¢4
contacneresed cango land cther foums ¢4 wiet toad),
and grem the wesudtaint developrent of threwght, deon:
Lo-docr mult Gmoday thanspont.,  Tesms of sabe havy
consequently meved woay fromr the traddt (onal bases
of FsO.B. cnd C.I.T.  Funthes, the very success cf
the 1CC code and <t8 globad arnlccation--by the banks .
of 175 countrqes--lave qosulte! on dOfiesonees ok
cutfoct and wundews tandong whoel, have rcd ctated Aqacns t
W fosr aute sy e tatcon,

Se the ICC has nevesed and updated \J/.(‘.L'L'({(’ te

enable ot to meet the day (o day weeds cy o onteanatonad

thade and (ts §onance. 87

The 1974 Uniform Custons and Practice for Documentary Credits
[Aependix C| containeg a nurber of chaerndes, along with some substantive
anendients to the UCP (1967 Revision). It should be - *ioned that
a number of new articles takes particular note of the 1. pact of the
expansion of coubined and containerised transport. Article 19 (b)
(11i) of 1974 UCP provides that unlecs otherwise specified in the
credit, a Conteiner Bill of Lading is acceptab]e.68 Article 17

67 B. S. Wheble “Documentary Credits--The International Chamber of
Commerce Code of Practice" 1976 Lloyd's Mardtime Commercial Law
Quarterly ¢ at p. 9.

68 UCP 1974 at p. 21.



of 1974 UCP permits, unless otherwise specified in the credit, the

acceptance of the customary "said by shipper to contain” or
load and count" type of conients c]ause.ﬁq

Mubt o medal troioont and the malt ¢ medad thansyont
docwnent ane atso poest-1962 developments- - and have

‘

Lthenegone cawred wicentaonty n decumentany ched!

Ty v v
£, Wy
’ ¢ . *P".\v vy
+ 5 . ‘.
258 'i
0 . .
%

"shipper's

practcce. e Lases of mub{C-modadd transpon o8 (bt
one Legqal entcty  cavted a Combaped Transyont Oy enalon
{CTO)  axwunges, avd aceepis Caabadate Son the pevion
marice 4, the whiote doon o deot moverond and aooepts
Laabcaty Sen Coss ox darage fhucwghont the whete
trnansy ond; and cvadenecs et ey b s suwona @ caiie -
type decument wsually wegented e oas a UCombiaed
Trnanspert Doecumendt . Thewe os at present o colen
NATCondd conven oo teo qove a browr oo 2t
to such @ decir ot e te qeveron 400y cact CCa b i
(sauck, the CTC. Comseguonldu, tnone s TN
vande to of comboned trapisyent documents o gres and
the prolblerm o3 e donew whaclo ones asne dooey favde o0l
whee!: aee et 79
Article 22 (a) of 1973 <tutes:
Ta the crodet calls gor a combined transpea? document,
Lo, one wicdd prreviddes fonoa comboned Fransper L
ai Ceast twe deffonent modes oA sy ost, L a
}‘('(YCU ctwhash the QUL‘\./\ ane abker o «‘;{I'Tgu‘ [N ¢ O TR
descgnad D don dolovenu, o o8 the ooty mevddos Sos
a coembon rnmarest but o on ccthor case doe po oo
the fenm of decieront wequdred and o G0 cuien o sue 71
docwrent, banbs wddd accept such decwr oy ta s whie tenden .
Further the expression "taken in chardge” is rocogniczed in Articles

7?2

1 , ]6((!) and 27.

5
.

It has been arqgued that these unitorr rules yenerall

69 UCLP 1974 at p. 20.

70 B. S. Wheble op. cit. at p. 10.
71 UCP 1974 at p. 22.

72 UCP 1974 at pp. 20 and 23.

y correspnnd
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il
to actual banking pru<ti(bs and bear dirﬂ!t relation to market con-
ditions. However, it must be mentioned that the peculiar economic
condition of thedfeveloping countries cannot be altered by merely
permitting incremental changes of the rules which inevitably perpetuates
the status quo.  In any case the developing countries wmaintain that
these rules are based on presiocs which invariably discriminates

£ /
against then,
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This’ chapter deals with the development of bills of lading. The
rules governing bills of lading orig;nate in the various national mari-
time laws and the provisions of the Hague Rules. Since this more or less
uniform body of maritime law has been shapé%\by the developed nations,
and most particularly by those natigns with shipping interests, it may
be vested with a bias unsuitable to many qevelopin§ countries. To the
extent Fhat maritime 1$w favours carrier interests over cargo interests,
it is {Bimical to the deVelopiﬁg countries because, by and large, they
do not have substantial mgrchant fleets. In any event, those countries

that do not choose to ag¢quire or develop a substantial merchant fleet
\

have ¥n obvious claim in seeing that the law does nef discriminate

- 260 - -



\

261

,against cargo interests.

The centrai question is, how should losses arising from the
carriage of goods by sea be allocated? Historically, the canier was
absolutely tiable for loss ar damage to the cargo (whether d} not he
was negligent) regardless of the cause of the loss or damage, subject
only to certain specified éxcepted peri]s—-ﬁpg'so-called common law
exceptions. However, where the loss was caused by one of the common
law exceptions, the carrier was still Tiable if he was negligent or
otherwise at fault. Also, in all contracts of carriage by sea, fhere
were certain implied terms (unless expressly excluded) that the vessel
was seaworthy and that the voyage would be commenced and.ﬁarrieq’gutvg
with reasoriable diligence and without unjustifiab1; deviabipn. ;?‘i,r;..

Until the 1880s the shipowner's liability was in theory strict.
Ihe bill.of tading was the basic shipping document, enibodying (or
evidencing) the contractual relationship between the carricr and the
cargo déspatcher. With the insertion of provisions known as ”egone-
ration clauses” or “"negligence clauses" in the bill of lading or
other documeq}, shipowners began to limit contractually the strict
Tiability impp§ed upon them. 6I’he :chspredd use of the "frecdem of
contract” princgp Wy as e;?rqﬁggxién both the comﬁbn law and civil M
law systems virtually reverseé the situation and the carriers came tp.
exempt themselves from practica{1y every liability of ocean carriage.

The struggle between the shipowning and cargo interests came
to a head by the developments that ensued in the United States and the
British Dominions, whose maritime trade at that time was dependant

on British shipowners. The result was the enactment in ‘the United® _

States of the Harter Act of 1893; in Australia of the Sea Carria@&g)f
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Goods Act of 1904, in New Zealand of the Shipping amd” Scaman Act of
1908 and in Canada of the Canadian Water Act of 1910 (the so-called
cargo®shippers' countries) in order to remove the chaos and abuse
produced by unlimited "freedom of contract”.

It é]so came to be realized by both shipowning and cargo
interests that further reform was needed which would have to be based
on an international agreement if it was to be of any practical value .
to maritime commerce. In 1924 the Hague Rules were the ensuing result.
A demand far, the Fevision of the hague Rules arose in 1963 as a con-
sequencc of three British judicial decisions, coupled with a desire
by some countries for a change after some forty years of the Rules.

The 1963 Stockholm draft protocol (generé1]y referred to as the Visby
Rules) was the basis of the 196E Brussels Protocol that amendtd the

Hague Rules.

From the developing countries'perspective the present need for
further revision of the Hague Rules being undértaken by UNCITRAL is
predicated on the assumption that the current balance of equities
favours thg shipowners as against the cargo interests. -Since_;sgt

- of the developing countries fall in the latter category, therefore,
the’allocation of liability for loss under the- Hague Rules has frequently
gworked to their disadvantage.

The historic milieu of bills of lading has invariably been
connected with marittine carriage. It is within the context of.the
carrwge of goods by sea that the rights and obligations of sgp
carriers and the rules governing their 1iabi]i;y for loss or daMage
to cargo has te be examined. Further, the extent of the liability {

relative to different modes of transportation--land, air and sea-- ,//
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and the discrepancies between them-clear1y demonstrates that the sea

carrier enjoys a conside;ab1e, as well as a unique, advantage compared
to road, rail or air carriers.] This comparative_advantage was due
largely to the peculiar rules governing the sea carriersa liability,
—-«—deQeloped historically mainly under the influence of t;e Common Law.

It 1s to..the Common Law2 tmat we must turn to appreciate this pecuﬂar,
situation in international carriage.

1. CARRIAGE OF GOODS BY SEA
. o

~

Under the common law, as expounded in Liver Akali Company v.

Johnson,3 Lord Esher maintained that there were three classes of carriers

IS

}

}
(1) common carvndiens, who held themselues ouf as
neady to carny goods delivened to them. 4 They
were unden a duty to accept goods for caviage,
and wene fiable as Lnsurerns fon the safety of
the goods b e Loss on damage to the
goods was cayBSfiMy cithen

\\haj‘an\act o4 Gﬂd;s on

<P
> ’

of goods namely:

— \\

1 David M.. Sassoon "Liabfility for the International Carriage of Goods
by Sea, Land and Air: Some Comparisons" in Fabricus INTERNATIONAL
TRADE at p.e325. . ®

2 "interna] evidence makes it clear that [ the Hague Rules ] were
intended to be based on a structure of English Law," Poor THE
AMERICAN LAW OF CHARTER PARTIES AND OCEAN BILLS OF LADING Fifth
Edition at p. 143 (1968).

3 (1874) L.R. 9 Ex. 338. .
4 Jackson v. Rogers (1683) 2 Show, 327.
5 Barclay v. Cycu]le y Gana (1784) 3 Doug. 389.. ~
6 An act of God was described as those c1rcumstances S0 unexpected that

no human fonbs1ght or skill could reasonably ant1c1pate-- ggent V.

Smitr 7118767 1 C.P.D. 423 at p. 434-8. : .
[ContiWued on gext page. ] .

ol )
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(b) an act of the Queen's enendcb,7 on
(c) the fault of the qu*ea on 5hippen,8 or

(d) the 4inhernent vice o« Zhe ca/Lgo,9 on
IS

(ej feitibon,]o on !

(4) éraud by the carngo owner on Ahippen.]]

However; even where the immediate cause of damage was any of the first
five causes described above, the garrier was still liable if -he was

guilty of contributory negh’gence.?2 or if the damage was caused by the

13

.pnseaworthiness of the ship. A carrier was also liable if he deviated

£

[Continued from p.263]

According to Scrutton an act of God includes "any accident as to
which a shipowner. can show that it is due to natural causes, directly
and exclusively, without human interventiongand that it could not
have been prevented by any_amount ¢f fores’t, pains and care,
reasonably to be expected from him"--SCRUTTON ON CHARTERPARTIES AND
ﬁﬁ OF LADING Sewventeenth Edition by Sir William Lennox McNair,

*»

lan gbraham Pocatta and Michael J. Mustil (hereinafter cited
RUTTON Q8 CHARTERPARTIES) at p. 219 (1964). :

7. This was usually 11m1¥2% ¢o acts in time of war--Curtis and Sonsgi.
Mathews (1919) 1 K.B. ,425,r“'“ &

8 Hart v. Baxandale (1867) 16 LS. 390. £

N

9 The inherent vice was some defect which‘yas imherent in_the cargo,
e.g., latent defect in fruit--Bradley v. Federat Steam ﬂggggatio
Company (1927) 137 L.T. 266. ' L™

.

10 This was only open to the carrier where the goods were intentionally
sacrificed in order to preserve the safety of the ship and the
cargo as a whole. In such a case the principle of "general average"
applied. The parties whose goods were preserved contributed to
the 1oss(suffered by those whose goods were sacrificed--Birkley v.
Presgrave (1801) 1 East. 220 at p. 228; Tucker v. Cappos (1625;
2 Roll Rep. 497 at p. 498.

11 Gibbon v. Paynton (1769) 4 Burr. 2298 at p«» 2300.
12 Siordet v. HaY¥l (1828) 2 Bing. 607. .

13 Under:common law, there was implied in eve¥y contract for the carriage
of goods by sea a warranty that the ship was seaworthy, that i§, it~
was reasonably fit for the. intended voyage--Stanton v. Richardson
(1872) L.R. 7 C.P. 421, unless the warranty was expressly excluded
--Bank of Australasia v. Clan Line (1916) 1 K.B. 39 at p. 55.

Ae



except to saVe or attempt to save lives and to avoid imminent per‘il/
to the sh\) or cargo.M

(2) public carndiens, those who carnied on the
profession of carndiage of gouds by gea- but wenre
not undern a duty to accept goods, hdweven, £§ they
did they wene L.iable to the same extent as the

© common camnicon; . .

(3) cavniens who did not ca)mZ on the profcssion .

04§ warrying goods by sca but menely dad £t
Ancldentally to tl?g,m main business, L.8&.,
private carnriens, They nesenved the night
2o canny on n(rt,, dnd wene undern no duty to
accept goods. !0 2

[
1.1 Common Carriers and Private Carriers

o

tinguish one form §f a carrier from another. M,

LAW OF TRAN&RT was of the o

ernine to which cfass a

ey nancly put thedn

‘prodesseon formally ng though sometimes they

give public notice that, ane not €ommon Carndens

'.. of certain gocds and 40" if?gendrally has to be decided
.

... 48 not always ca
particulan canrien b

grom thein past conduct, the types of vehicfes they use
and the other swrrounding cincwnstances. But once <t

<4 proved Lhat the caviien <4 a Common Carnien of the
particulatr consignment Ln question, he s placed in a
very digferent Legal position from 04 a private
carien, on othen badilee fon newand, Common Carndien's
progesscon may be Limited to any ext n hespect o4
the kinds of goods and the termind o?ﬁhe carnniage and
the profession may be varied fnom time to time; he may
also be a private carvnien asMoell of such goods as anre

14 :Seardmsla v. Stamp (1880) 5 C.P.D. 295. \

15 Consolidated Tea and Lands CoMbany v. Oliver's Wharf (1910) 2 K.B.
' 395.

L4

. ”
16 Lord Chorley and 0.C. Giles SHIPPING LAW Fifth Edition, at pp. 92-
93 (1965). e

‘.!I ’
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not within his public pnogeAAida?hhe may also withdraw
his progession altogethenr 4§ he goes the propen way
about it, but as Long as a carnien <8 a Commun Cannden
he is in twe quite different nespects under a serdious
Legal Liability; one 48 his obligation to carny and
Lhe othen s his Liability fon any Loss on {9jung to
the goods while in the counses 0§ carnriage.

In Ingate v. Chr"isite,]8 the criterion_ of the distinglion between '

.
R

5‘coqmqn carrier and a private carrier, according to Alderson B., was

whether the carrier "carries for particular persons only, or whether

he carries for everyone. . . . Everybody who undertakes to carry for

everyone who asks him is & commo.c:ar‘rier‘,"]9 while a person who unde;”-

takes to carry goods only fOﬁ.certain persons is not a common carrier

but a private carrie?; "The essential part of the definition of 4

connmﬁ carrier is that he professes to the Ryblic his readiness to carry

for any one who wishes to eﬁgage his-serviéﬁﬁ‘:nd is prepared to pay
‘5§i§ charges. By this 'profession’ he ‘ho]dgqhims%lf but' as one yho
exercises a 'public ca]]ing'-"zo .

The position in the United States of America, éccorﬂing to

Hutchinson, was mmewhat similar. He also made a di§tinc tetween
threesclasses of carriers: common or public carriers for hire; private \\

. . . . . 21 .
carriers for hire; and carriers without hire or reward. Hutchinson

17 M. E. Holdsworth THE LAW OF TRANSPORT at p. 45 (1932). »
18 (1850) 3 Car. & Kir. 61.

19 Idem. B

20 Otto Kahn-Freund THE LAW OF CARRIAGE BY INLAND TRANSPORT Fourth
Edition at p. 196 (1965).

21 R. Hutchinson A TREATISE ON THE LAW OF CARRIERS AS ADMINIST?RED IN
THE COURTS OF THC UNITED STATES NADA AND ENGLAND Vol. 1 Edited
by S. Matthews and W. Dicki at Sec. 15 (1906).



also held that carriers are to be considered as one class of bailees.
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2. HISTORY OF THE LIABILITY OF CARRIERS

In early law, Holdsworth holds, no distinction was made between
23 °

ownership and possession. ~ -

-
L}

g

~

’ ot
The Liabifity of the carndien has always been an .
anomaly 4in English Law. The causes of thus anomaly
are nooted deep 4in the origins o4 Legal histony. In
the early dags of &he aommon Law, and forn Long renduvds
aflerpands, a carndien ggeupéed the same posi®lon {n
the eye of the' Law as any othen bailee. 1t follows

that the onigin of the modenn Law of Carniage of 04"
Goods has %o be sought in the early faw of balments. ™
-~ ¢

23 Absolute Liability

The absolute liability of the carrier at comman 1aw2§xwas A

ascribed tg (1) a Germanic orfigin with a continuous history from the

time of the Conquest (Mr. Justice Holmes' theory

26); (2) an Elizabethan

innovation applicable to rarriers by land, and afterwards extended to

carriers by water (views of Sir William Jones

27); (3) as a derivative

from the Pretorian edict regarﬁing shipmasters, and thence incorporated

22
23

24

25

26

27

Ibid., at Sec. 1.

William Holdsworth A HISTORY OF ENGLISH LAW Vol. 2 Fourth Edition
at p. 79 (1936).

Quoted in Lars Gorton THE CONCEPT OF THE COMMON CARRIERS IN ANGLB-
AMERICAN LAW at pp. 60-61 (1971).

Chiang "The Characterization of a Vessel as a Common or Private
<Larrier" 48 Tulane Law Review 299 (1973 74).

Oliver Wendell Ho]mes THE COMMON LAW [dited by M. D. Howe at pp. 130
et seq. (1963).

W. Jones AN ESSAY ON THE LAW OF BAILMENTS (1781).

-
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into t\he common law relating to carriage by land (Mr. Justice Brett's
opinion28).

Holmes?? and Holdsworth30 both held that the Taw of bailment
was entirely of Germanic oriqin and was based on the principle of

-

absolute liability which lasted thf0ugh the middle ages. According to
Mr. Justice Holmes, in thc early law (Germanic in origin) chattels bailed
were absolutely at the risk of the bailee. He based his arqument on the
rule that ifkch’tte1s were left by their owner with another, the bailce,
and not theﬁiio‘r,’. wa§ the proper party to sue for theif wrongful
appr-Opriation.-f1 .‘Tn this way, ag.cording t-o him, the "principle was w
direcf]y deq}di@”'nﬂaccordance with the ancient law"32 in Southcote's
;géu?1661)33 and thathghe ordin;ry action against the bailee34 was

detinue. 35 HWQJ, as important changes took place in procedure in

thé seventeerwantwy, the remedy was the action on the case.3® For

. Y

- -'“‘-fr‘om‘he act complained of -- Ibid.), at p. 66.

28" Hugent v." $mith (1875) i C.P.D. 19 at p. 29.
o . )
29 Holmes op. cit. at pp. 130 et seq.

30 William Ho1dsworw HISTORY OF ENGLISH LAW Vol. 3 Fifth Edition at
p. 336 (1942).

31 Holmes op. cit. at pp. 166-167.

32 Ibid., at p. 178

33 (1601) 4 Coke Rep. 83b. 3

34 Three ty;&s of actions were open to the bailor against the baijlee:
detinue, account and case--Joseph Beale "The Carrier's Liability:

Its History" 1 Harvard Law Review 158 at p. 159 (1877-78).

35 I(:reder‘ic W. Maitland THE FORMS OF ACTION AT COMMON LAW at pp. 61-63
1954).

\ the /\m
36 An action on the case was brought to recover damages for loss or
iRjury resulting not directly but indirectly or consequentially,

\
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case to lie for nonfeasance some duty had to be shown, anth,h(- duty to
act was alleqged by the well-known wofds, superse assumpat 3 or by
stating that he was engaged in a comnon ()rr,upation.}R "The overthrow
of Southcote's Ca§e and the old common law may be said to date from

Coggs v. Bernard.” 39

Aga'iﬂst this theory, Plucknett states "it scems clear that from
Britton-down to 1431 it was familiar doctrine that a bailee w(;s Tiable
for fraud and neqgligence only. Just after the middle of &he fiftecnth
century the discussion tool a different turn. 40

Sir William Jones, under the headino of a species of bailments
called locatio operis mercium vahendrum, dealt with carriers for hire
and he obsorved that a

e - - . ocanrien fen hene, oucht, by the aule, to be
nespensible ol Lon cxdinarn neafect, and, n the
time c¢f Hepwy VITT; <t appeans te have been qenenallo
hotden, that a common carsdicrn was chargeabfe, {n case
of Loss by nebbeny, enly vhen he Lad travetled by aus
danaencws Lon xebbong, on Jdndven by naght, on at any
{neenvendent heuns but, n the commerncdal nedgn o
Leizabe th, (f was vesctved, upen the same Lread padncdples
of pobdcy and cenvendence, that have been nentioned (i
the case of (nnheldens, that, (4 a commen caandien he
nobbed of the geods debaverned to him, e shalt, answenr
o the value of them . . . ALe that has just been advanced
concornuta a Landearndcy, may thesedere, be applied o a
bargemas ten o bua(mm:.”

37 Assurpsit was an action to recover damages for simple contract.

Ibid., at pp. 68-70.
LY
38 Beale op, cit. at pp. 183-184.
b J

39 1bid., at p. 196.

©

40 T.F.T. Plucknett A CONCISE HISTORY OF THE COMMON LAW Fifth Fdition
at p. 478 (1956).

41 W. Jones op. cit. at pp. 103 and 107.
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After discussing Lord Holt's rule as to common carriers, he adds that

. . a momentary attention to the princples mdd
convince wus, that thés exceptoon [og the act of God, J
on the Kingys enemies] (s (n truth pgat of Che nude
Leseld, . . . 1 a carnien (A nequlardy answerable

gon neglect, but not, regulanly, fon damage vccascened
by the atiacks of nuffians, any mone than fon hostote
violence, on unavoddablte misfontune; but the great
maxims of poficy and qood governnment make (& necessaqy
2o except from thas nule the case of robbeny, Leat
confedenaces showbd be formed betiwcen canncers and
desperate X§(((an5 with £a£tLe on no chance of
detection. :

On the other hand Mr. Justice Brett's explanation of the common s
law rule was that it could be traced to the Praetor's edict dealing
with IQ§ponsibi1ity of Shugpwncr343 and innkeepers (which was the basis
of pﬁe English law of bailment) and was extended from shipowners to

common carriers by 1dnd.44 Otto Kahn-fre .o @ was of the opinion that

“the conception of a conmon carrier was developed i tion with
road carriers and not in connection with carriers b > In Liver
Akali v. Johneon® i thy % ;

Akali v. Johnsen" and Nugent v. Smiths ¥ Brett J. laid down the

rule that the liteility of the shipowner was the same as that of the

common carrier.

42 1Ibid., at p. 104.

43 The strict 1iability was imposed on the sea carrier through the
Praetor's edict--T. Donges THE LIABILITY FOR SAFEL CARRIAGL OF
GOODS IN ROMAN-DUTCH LAW at p. 69 (1928). .

44 Nugent v. Smith (1875) 1 C.P.D. 19.

45 Kahn-freund op. cit. at pp. 204-205.

46 (1874) L.R. 9 Ex. 388 at . 344.

47 (1876) 1 C.P.D. "4 at p. 33.



2.2 Coygs v. Bernard

I't should be pointed out that bailment in English law was
usually described as a voluntary parting of pos‘,w.‘,iun.d8 In Coyygs v.
@gxggjg4g bailments were divided by Lord Holt into six kinds on the
basis of the Civil Law, 4nvo1ving rights and duties on the part of
the bailor and bailee. In that case the defendant Pernard had assuned
without pay safely to carry several casks of brandy from one cellar to
another, but manayed them so negligently that one of them broke. Lord
Holt rejected the defendant's arqgument that no consideration had been
éiven and 5t111 held him Tiable because he had <tarted to move - the
casks. He also outlined the common law liability of (orriers as
follows:

As te oL L a defdlveny te carng o thourdse MG,
fon a rewasd fo be padad Lo o the bacbee, these cascs
are of twe sonts; cdthea a deflavery to one that
CxCcHses L pabtoe emplegment, oxn oa delcveny ool
provate persen. Fonst of «t be te a person of the
fanst sont, and e 48 te have a weward, he s beund
Lo answen for the geeds at aft cvents,  And thaes (3
the case of tho commen caracen, commen hedma, masien
0§ @ shap, ete. .. . The faw charges this person
Lhus «ntruricd to cannyg geods, agadinst all events
but acts of God, and ¢§ the enemies 0§ the kang.
For though the §oace be nevenr so great, as (f an
Annestible mudtctude of peepte should wob him, &
nevertheless he 43 chargeable, And this (5 a
pelitee establoshment, contrdived by the poficy of
the Law, fon the safety of all persans, the necess< ty
04 whosd affacns vblige them to thust these sonts of
persons, hat they may be sage <n then ways of
dealing; §om clse these carndens might have an

~

N\

N

. “_&

48 G. Paton BAILMENT IN THE COMMON LAW p. 37 (1952).

49 (1703) 2 Ld. Raym. 909.

.
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opporntuncty of undeing all persons that had ang
deafingy cth them, by combanong weth thooves,
ete., and yot doing <t «n such a pgand05(<nc PN
as wouwld be posscble to descoven.”

In Forward v. Pit}a[g,5] Lord Mansfield accepted Lord Holt's,
view and it is stated that from that time the true origin of the
carrier's peculiar liability began. "The right of the shipper to sue

a common carrier upon his contract was not recognised until 1750, for

" ’

centuries prior thereto the eac lusive remcedy in carrviage had been in
II52

tort. The Comion carrier's liability as previously mentioned at‘)'
common law was abwolute with only some specified exceptions (these were
toerne-d the cormon law "exgepted peri]s"). During the seventeenth
century saw the cooragence of thie idea of frecdo of contract. In
time, howeypr, the carricr was thus atle to exclude or linnt his
liat:11ity Uy.exprns; torre in the contract of carriage and usually
incluied the tollowing:  act of God, act of the Lueer' s eneriies,

. F

53 54
. . ) . o} . D
restraint of princes or rulers, perils of the seas, fire,

4

50  Idem.
50 (178%) 1 T.R. 27.

52 7. Sundberg AIR CHARTLR A STUDY IN LtGAL DEVELOPMENT at p. 163 (1961).

n
53 This covered acts of a sovereign state in the exercise of 1ts i; -~
sovereign power--Rodonachi v. E1liott (1874) L.R. 9 C.P. 518, -h//
Luigi Monta of Genoa v. techofracht Company (195¢) 2 Q.0. 552. <

54 Any sudden and unexpected peril naturally arising in connection with
a voyage by sea--Wilson and Company v. The Xantho (Cargo Owners)
(1887) 12 App. Cas. 503.

55 Situyations not specifically covered by section 502 of the English
Merchant (Shipping Act, 1894 (section 502 provides--"The owner of
~w,r‘;¢f a Britishh ship or any share ther®&in ¢hall not bé liable to make &
“% good to a extent whatever any loss or damage happening without 1
his actual fault or priorfty in the following cases, namely:--
(i) where any goods, merchandise,or other things whatsocver taken
in or put on board his ship are lost or damaged by reason of fire N
on board the ship; . . .")~-57 & 58 Vict., 1894, c. 60. QN
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YHe, . Ry H8 .. R
barratry, pPirdcy, robberty and thet ®, collivions, stranding,

. f (’
. . . 3 .
and accidents of navigation. The private carvier, on the other

. - . 60

hand, wvias only 1iable when looe or‘(hnézjq reculted fron hiy nedligend o,

In the United States, oo early ao 1847, the 1. Supreme (ourt
held:

The qevenad £calcl oty o3 the caan wr, dndeperddentty

CR @y speccar agreoment, oy famcbar, He (s

Changeabte as an onsaner of e goods and acccns tab e

forany damaae o Loss that maa oy on to ther on the {

COETSe o Ene Comregane e, e s s atasong §rorm crevd b

accadent,  on o then words the ot o5 cod on Ehe palibce

eneri,

2.3 Niagra v. (ordes

. 67 . - .
In Niagra v. Cordes the U5 Supreos Court thoroagh)y Conegi-
dered the Common corrier dooteine and' e fact State |,

A commoy ANt oo s one w(‘/u' ml({c‘z tak s ‘«"("1 TR A
(’TAUL‘\)‘«"[: 0 oocds "“‘: ([f(‘,'\(' O S Chllevete nf“,’"('

N cu
bar dnor vbace o place. He Ch, Cncnenl, ot oo e
Lake the goods od ale who CadeT, oty e come Loment

'\\ T T T - -

50 bBarratry was dany ¢t Of opernoand wilful defoar o by the rew
against the saster {or by the maLter and crew against the
authority of the uwner) whoreby qoods were damaged-~-Vallejo v,
Wheeler (1774) 1 Cowp. 143,

57 'Rowublic of Polivia v. Indermnity Mutual Marine Assurance Co.

1908 T K.B. 785 - -

58 De Rothschild v. Royal Mail Steam Packet Company (1852) 7 [xch. 734,

59 Wilson and Company v. The xonths (Cargo Quners) (1687) 12 App.
Cas. 503.

60 Nugent v. Smith (1876) 45 L..~Q.B. at pp. 700 et.seq.--per
Cockbuyrn C.J. AN

61 -New Jor8ey Steam Navigotion Co. v. Merchants' Bank of Boston 47
U.S. {6 How.) 344 at p. 34T (1848).

62 62 U.S. 7 (1858).
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gon the trhip is gull, on the goods be of such a kind
as to be fiable to extraondinary dangen, o such as
he is unaccustomed to convey. In all cascs whene . a

there is no special agreement to the contrary, he 43 ,
entitled to demand the price ¢f carriage befone he

neceives the goods; and 4§ not paid, he may refuse

to necedve them; buf if he fakes charnge ¢f them fon
transportation, the non-payment o4 the price o

carviage in advance tulL not diasclange, affect on

Lessen his Liability as a carnien 4n The case, and ~///
he may ajteomwands necovern the price o0f the service i
performed. When he fncccedves the goods, At 4s his

.duty to take all possible care of them in thedr -

passage, maké due transport and safe and right
deliveny of them at the time agreed upen; on in the
absence cf any stipulation in that behaly, withdin a
neasonable time. Common carndess are uswafly
described as of twe kinds, namely camnriens by Land
and carniens by waten. At common Law, a canndien by
Land 48 in the natuxe of an Lsuren and 44 bound Te
keep and caxny the goods entrusted Zo his cane safelis,
and is Liable fox akf Losses, and <n all cvents, untess
he can prove that the £oss happencd grom the act 0}
- God, cn the public cnemy, cn by the act cf Lhe awnen
0f the goods. T
Common carniens by water, Like common catvriens by
Land, <n the gbsence vf any Legalative PLOVLS LONRS
;muoﬂnga.@5“Amdhw&,uﬂe&&o,ingwcmf,
iwvunens, and Liable 4n all events, and e every
Loss on damage, howeven occasioied, unfess <&
happen by the act of God, on the pubfic enemy, X by
some othes cause orn accident, withcut any 4ault cn
negfigence cn the part of the caruen, and cxpressly
excepted (n the bl cf Lading. A cannien's gt
duty, and one that s <mplied bu Law, when he
engaged (n transpontong goods by waten, 43 2o provde
a scawexthy™essel, tight and staunch, and welf gurnncshed
with suctable tackfe, sails on motive powen, as the.
case may be, and fuwwnitune necessany §or the voyage.
.She must afsc be previded with a cnae, adequate «n
numben and suggiciont and competent fon the voyage,
with negenence to 418 Length and othen parnticulans,
and with a competent and sh4£€Ful masten, of sound
y judgment and dscretawon; and «n generak, especLally An
steamsliips and vessels of the Langen s4ze, with some
penson cf. sufficdient ability and expendence 1o supply
his ptace temporanily, at Least in case of | S sdckneas
on physical disqualif<cation. , Ownens must sce 2o it
that the master <4 qualified §or his situation, as they
are, in genenal, {n nespect of goods transponted gon
hirna, nespondibfe forn his acts and ncgligence. He
must take carnc to stow and arnange the cango, 80 that
dig§genrent goods may not be Lnjured by cacli othen, ot
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by the motion of the vessel, on its Leal:age; unless,

by agreement, this duty <& o be peqgormed by pensons .
employed 'by the Ahippen. In the absence v any apecial
agreement, his duty extends”to alf that ncfates to

the Lading, as well as He Transportation and deliveny
of gocds; avid- fon the faithful perfonmance of thvse
dutics the 4hé§ s Liable as welt as the masten and
owneas. . . .

. 3. CONTRACT OF AFFREIGHTMENT

Usually a contract of carriage is preceded by a sale of goods
or cargo. Generally the Taw that governs the contract of affreightrent
depehds on the intention of the barties to the contraét,64 and where’
~there is no express term in the contract as to the 1ay governing it,
this must be implied from all the relevant circumstances.65 There is
alsé a presumptioﬁ, in contracts of carriage of goods/by’sea, that
the contract is to be governed by the law of the shiéﬁs ?1ag.66
However, th{s presumption is rebuttable.

When a shipowner or his agent agrees to Cdr(y'gqods or to provide

a ship for such a venture, in return for money payment, this contract
is described as a contract of affreightment, and the sum paid is called

67

the freight. A contract of affreightment can be made in two forms;

either in the charterparty, or the bill of tading.: Although we are

only concerned with bills of lading, it might be useful to briefly

describe a charterparty.

63 Idem. :
'64 Lloyd v. Guibert (1865) L.R. 1 Q.B. 115 at p. 120.

65 Jacobs v. Credit Lyonnais (1884) 12 Q.B.D. 589 at p. 601.

66 The Assunzione (1954) P. 150.

67 SGRUTTON ON CHARTERPARTIES Eighteenth CLdition by Mocatta, Mustill
and Boyd at p. 1 (1974). - .

%
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Generally a charterparty 1s 9 contract between the charterer ‘and
the shipowner (or ﬁ1s.ag@nt), by which the ufe of the ship is ;1red.68 t
Charterparties may be d1vfded igto three types: (1) Demise or Barehoat
Charter--where the poésess1on of‘?he vessel is comp]ete]y turned’over to
the charterer; (21 Time Charter‘bwhere the shipowner manages and navigates
the ship but makes the vessel a9a11able to the charterer for carriage
purposes for a certain 1ength of tﬁme; (3) Voyage Charter--where the

?
possession of the ship again rema)ns w1th the owner but the vessel is

Y
epgaged by the charterer ta.carfy‘g'full €argo on a single or round
N~ 69 ' .
voyage. -

¥ 4. BILLS OF LADING

The de&e]opment of the bill of lading indicates clearly how the
. law attempts to adapt itse]f to keep pace with commercial practice. In
the past questions have beéﬁ raised gs to wha; was a bill of lading
and there have been a nunber of conflicting cases as to nature and

definition of a bill of ]ading.70 The reason for this i3 historical.
‘4.1 General

It is generally believed that bills of lading oﬂiginated during

the rise &f the great commercial Cities of?the Mediterranean in the

.‘\‘ . 1 ‘
R ' - @
68 Grant Gilmore and Charles L. Blacke Jr THE LAW OF ADMIRALTY Second
Edition at p. 193 (1925): i

69 SCRUTTON ON CHARTERPARTIES at pp. 4-5.

70 Diamond Akali Export rt Corporation v. Bourgeois (1921) 3 k.. 443,
Staliman v, Cund]]] 288 Ted. 643 (1822).
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eleventh century.7] During that period the master of a ship was required
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.t0 have withwhim on the vofage a clerk,’® whose duty was to eénter in a

. . v .
parchment book or register a recdrd.of the goods received from th

shipper. The entries had'to be made in the presence of the mastér, the

v

ol . .
shipper and«a witness and the register was to be evidence of the receipt
of the goods in question. It must be mentioned that statutes of various

éities also provided that the clerk was to be a public official and not

an agent of either the master or the shippér,73

During the fourteenth century a statute of an Ité]ian city—sfate

provided that the clerk was under an obligation to give a copy of his

register entry to anyong entitled tdxﬁt (even over the objections of

the master). That statute also provided that Zpr of the register
N £

should be left at the point of departure in th a ds~of a safe person

in the event that should anything happen to the cYerk or his register,

L 4

there would still be proof of what was placed on board the vess®. This
statute was said to have marked the beg{nnings bf,fhe development of the

"bill" as distinct from the "book" 91,4§ding.74
4

In 1552 in France aif?hgﬂéptz provision called for fﬁe’c]erk to
\ .
enter the cargo in the shipper's book of lading and to give a copy of

this’ to the shipper. The statufe also required that°the entry contain
{ R
not only the descriptions of the boxes received, but also gf ‘the
, .

P
~

71 Gilmore and Black ADMiRALTY at p.2.

72 William McFee THE LAW OF THE SEA at pp. 69-70 (1951).

73 Chester McLaughlin "The Evolution of the Ocean Bill of Lading-- .
Yale Law Journal 548 at p. 550.

74 1lbid., at p. 551.
LLAK TR
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merchandise contained in the boxes.75

An early example of a bi}] of lading was in the form of an

e —

in 'ntuﬁe that was in use in 1538 [Appendix D]. Towq{ds the end of
/(%e Sixteenth century there was widespread use of a document'whish’—’

(was defined as "the acknowledgment which the master of the ship/makos
76

of the number and quality of the goods loaded on Board." A ﬂil] of

o
lading issyed in 1713 clearly shows its simplicity of form [Appendix E].

Arolind 1600 a statute in France defined a bill of lading as an
®

acknowledgments, "given by the mastgr of the ship, of the number and
quantity of goods 1oad;d on board and requiring that it contain the .
marks of the merchandise, its 60nd1tion, the name of the consignee and
the amount of the freight, and thaé three codﬁes of it be issued, one
to the master, another for@ardpd by anot(ﬁ?\ship to the consignee and
77

Also, a French enactment of 1657 stated

-

that the usg of a bill of lading as evidence of certain goods were

one retained by the shipper.

received on board was only tc be made acceptable if in fact it was
~ -

exe d before a NotaryPublic or recorded in a special register.

This statute cgu]d not be) enforced since it placed a heavy burden on
aEtivity.78
It must be pfinted out that the courts were indeed slow to recog-

nize bills of lading as a legal document, although there were a number

—

75 . Idem. 7 \\
76 1bid., at p. 552. :
77 ldem.

78 1Ibid., at p. 553.
V.
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of early references to them. Evans v, Mart]qu79 appears to be one
of the first English decisions referring to a bil of lading. If was
not until'the eightéenth and ninteeth centuries that bills of ]adiﬁg
attatned leg{l'sfgnificance. In thé 1e3ﬁing case of Ljckbarrow v.

80

Mason the bill of lading was recognized by the House of Lords‘as "tHe

written evidence of a contract for the carriage and delivery of goods

sent by sea for a.certatn freight . . . . The general property remains

with the shipper of thé goods until he has disposed of it by some act
sufficient in law to transfer property. The inddbrsement of the bi]llof
lading is simply a direction of the delivery of the goods:"8]

Early.in the nineteenth century in the United-States the bill of
lawtng began.ﬁo play an important part in judicial decisions. Inp The
Delaware82 the U.S. Supreme Court observed:

Difgerncnt definitions 0f The commenciap AnsLuments

called the bife ¢§ Lading, have been g<ven by di4fenent

counts and jurndsts, but the connect one appearns to be "_

that {t is a wiitten acknowledgme it d4gned by the
masicx, that he has nececved the goods therein descrx-

bed §nem the shippen, to be transponted on the Lerums
thercin expressed to the described pface of destination,
and there to he delivered to=the cons«giiee om parties
Lhenedn designated. Regulaqty the goods oughg Lo be

on board beforc thie bbbl of tading s signed. 83

79 (]697) 12 Mod. 156.
80 (1787) 2 Term R,.-63; (1790) 1 H.B. 357.

m R, ) | |
81 (]790) 1 H. B, 357. |

82 81 U.s. 779 (1871). '
83 Ibid., at p. 782.
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on to the vessel (or ought to have been on board). A bill of lading,
by then was geneca]?y said t® have had the following characteristics:
(1) it purported to be a contract for the carriage of goods on a
particular ship, (2) it was a contract with the master as well as .
with the owner of the ship, (3) it contained the number and kind of
;ackages and apparent condition of the merchandise, (4) it was an
acknowledgment of their receipt.

By the mid-1800's the Industrial Révo]ution had made it possible
to have many Eore ships on the oceans, which had been designed to sail
faster and with the improved instruments then also available navigatibn
was.made easier. The movement of goods by sea thereby rapidly increased
and shipowners were in the habit of issuing many more written contracts
to shippers than before.

In England the common 1§w rules governing shipowner's liability
had been affected by legislative intervention which by ]81384 extended
to include any act, neglect, matter or thing dene, occasioned or %ncurred
without the shipowner's fault or privity. Subsequently, by the Admniralty

Court Act, 186]85

there was a limitation placed upon the amount of the
carrier!s liability to the shipper.
In the United States the courts began to distinguish negligence

from the common law excepted perils. Thus in Clark v. Branme1]86 it was

stated: "But if it can be shown that [damage to the cargo] might have

been avoided by the use of proper precautionary measures, and that the

84 53 Geo. I11, c. 159,
85 24 Vict., c. 10.

86 53 U.S.(12 How.) 272 (1851).

S N
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.

usual and éustomary methods for this purpose have been neglected, they

87

[the master and owner] may still be liable." Also, by the Limited

Liability Act, 18515 the shipowner's liability in the\ypited States
L]
was also 1iqjted to the value of the vessel, but if it was lost Yhe

freight was osly due.

4.2 Bills.of Lading Act, 1855

4

The preamble to the Eng f Lading Act, 18558-/provided
t : -

that 4 -
Whereas, by the custom of merchants, a bl of Lading-of
goods beding trhansferable by endornsement, the property in
the goods may heneby pass to the cndonsee, but neventiieless
all nights <n nespect of the contract contained in the 0L
0§ Lading continue {n the ondginal shippcrson ownen; ad
it 48 expedient that such ndghts should pass with the
propenty: And whereas 4Lt §{requently happens that the

goods in nespect of which bills of Lading purpont to be
signed have not been Laden on boand, and Lt 44 propen

that such bills of Lading <n the hands of a bona gde
holdern §on value showld not be questioned by The masien
oh_othen penscon signing the same on the ground of the

goods not having been Laden. 30

91

Despite this statutory provision in Sewell v. Burdi ck Lord Bramwell

held that to "my mind there is no contract in it Fi.e., bill of lading].
It is a réceipt for the goods, stating the terms on which they were
delivered to ard received‘n;the ship, and therefore excellent evidence

of those terms, but it is not a contract."92 While in Sanders v.

{

1

87 Ibid., at p. 282. ‘
88 Knauth at pp. 425-439.
89 18 & 19 Vict., c. 111.

VN
. \
90 Idem. RN

{
91 (1884) 10 App. Cas.b
92 ibid., at p. 105. '

\
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Mac]ean93 Bowen L.J. stated a "cargo at sca while in the hands of the
carrier is necessarily incapable of physical delivery. qu{ng_the period
of'transit and voyage, the bill of lading by ape law merchant is

L
universally recognized as its symbad, and indorsement and de]ivgry

of the bill of ]adi#g operates as a symbolical delivery of the,ZarQo."94
The 1855 Bills of Lading Act in section 195 in fact provideg/{hat the
endorsee of the bill of lading to whom the property in thé goods passed
by reason of such endorsement, had all the rights apd duties of the
originallﬁhipper. Also, by section 3,96 in/fﬁé';;nds of the endorsee

| .
(\\Sor value, the bill of lading was conclusive evidence that the goods

P

93 (1883) 11 Q.B.D. 327.

»

94 1bid., at p. §;ﬂi’

95 Section 1 states: )
Every consignee of goods named in a bill of lading, and every
endorsee of a bill of lading to whom the property in the goods
~ therein mentioned shall pass, upon or by reason of such consign-
ment or endorsement, shall have transferred to and vested in him
all rights of suit, and be subject to the same liabilities in
respect of such goods as if_the contract contained in the bill
of lading had been made with himself.

96 Section 3 states:

Every bill of lading in the hands of a consignee or endorsee for
valuable consideration representing goods' to have been shipped on.
board a vessel shall be conclusive evidence of such shipment as
against the master or other. person signing the same, notwithstanding
that such goods or some part thereof may not have been so shipped,
unless such holder of the bill of lading shall have had actual notice
at the time of receiving the same that the goods had not been in
fact laden on board: Provided, that the master or other person
so signing may exonerate himself in respect of such misrepresen-
tation by showing that it was caused without any default on his

" patt, and wholly by the fraud of the shipper, or of the holder, or
some person under whom the holder claims.



)
represented by it“o be shipped were actually shipped unless the holder
took the #i11 of lading with actual notice that such goods were ndt on
board. ‘

On the other hand in the United States the courts held that
delivery of cargo on board was so vital that until that had been done
the carrier actually had no power to issue a bill of lading. In
Pollard v. Vintqg?? it was held that before

( . . . the powen tuv make and defiven the bill vf Lading

could andise, some pernson nusit hav wped the goods

on the vessel. . . . We do not mean that the goods must

have been actually delivered on the deck of the vessed

. . 4§ they came within the contrel and custedy cf

Ihe vgficen of the boat gon the purpose of shipirent, the

contract o4 carndiage had commenced and the evidence o{ 98

Lt 4n the natune ¢f a b€l of Lading would be bauding

By 1300 large steam driven freighters were regularly plying
the trade and communications had vastly improved by the advent of tele-
graphy.v Besides expanding the volume of caryjo carried, this development
made it easier for the shipowners to be at constant touch with their
vessels on the seas.

As previously indicated the concept of statutory limitation of
liability exonerated the carrier for loss of goods in certain events and
it limited the loss caused without his personal fault, independently of
any bill of lading that might have been issued. However, the carriers
were not content with these limitations of liability, instead they
discovered the usefulness of the common law freedom described previously.

Knauth observes correctly that shipowners "developed the 'free‘ contract

to a point whefe_it could be said the carrier accepted the goods to be

97 105 U.S. 7 (1¢681).
98 Ibid., at p. 9.
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carried when he liked, as he liked and whenever he 1ikod."99 Others
have remarked that the exceptions had been extended until "therc seemg '

. . . wl
to be no other obligation on the shipowner than to receive the freight. 00

4.3 Harter Act, 1893

But in the United States } bill of lading in such a form as

101 did not shield the carrier from liability, at 4

described by Knautk,
least from the passing of the Harter Act, 1893.]92 This Act made certain
important change;~1n the common law duties, rights and liabilitics

of ocean carriers. It outlawed any é]ause relieving theicarrier from
liability arising frpm negligence in properly 1oading: carrying and -

delivering cergc (§1 of the Act).103

It is also outlawed any clause
qualifying his'duty to use due diligence to properly equip and man the
vessel and make it seaqu(hz (53 of thé Act).104 However, the Act also
provided that if the carrier used due diligence to make his vessel
seaworthy, there would be no responsibility for loss or damage resul- ﬁ_}
ting from fault or error in navigatibn or management of the vessel (§3

105

of the Act). The Act also required the carrier to issue a bill of

lading showing identification marks, the number of packages and apparent

89 Knauth THE AMCRICAN LAW OF OCEAM BILLS OF LADING 4th ed.bat p.116.
100 SCRUTTON ON CHARTERPARTIES at Ry 241.
101 * Knauth at pp. 116-125.

102 27 U.S. Stat. 445 (1893).
See, also Knauth at p. 419,

103 Knauth at p. 419.
104 1bid., at pp. 419-420.
105 Ibid., at p. 420. -
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‘

-condition of the goods received, and the bill of lading would be prima \\;
facie evidence of the reccipt of the goods therein described (g4 of \\\
™ 4 .
106

the Act). Further, the Act applied to shipments from the United

States and to any other foreign country and to shipment to the United
Statesv%rom any foreign country.]07

The bil‘ of Tading by the beginning of the dwentieth century
could be said to have developed three distinct characteristics: (1) it
was a coptract for the carriage of goods, (2) it was'a; acknowledgment
of receipt, and (3) it was a document of title.

'As can readily he scen the earlier bills of lading contained
litt]é or no printed exceptions compared to the version that fmerged
from the late 1800's OHdedS. The disadvéntage of this latter develop-
ment was that bills of lading became cdhp]ex and ambiguous instead of '
being simple and clear. To that eitent their value as a negotiable
instrument was greatly diminished. In fact bills of tading came to
include stipulations to{the effect that the carrier was not to be *iable
for his own negligence or that of his employees. Thus, where exoneration
clauses were uphg]d by the courts the posjtiOn of shipowners became
virtually._ the reverse of that prevailing generally under universal
maritime law. Instead of being absolutely liable irrespective of
negligence, he enjoyed contractuél exemptigqu:?m 1iabiljty regardless of
it (the ambit of this exemption depended on the shipowner's bargaining

position).]o8

106 1Ibid., at pp. 420-421.

107 Ibid., at p. 419.
1 Gilmore and Black THE LAW OF ADMIRALTY Second Edition at p. 142

(1975). -
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Gencrally spéaking. in what was termed as "carqo orientoey”
countries the views of the cargo interes{? landv]y prevailed and
stricter liability was 1mposed upon g}h.carriers (initially by the |
courts under the doctrine of publif.policy.log and’ subgequently
by specific legislative enactments), than in what might be termed

"shipowning countries" where he carriers COhtinued to enjoy unlimited
. , g _

1o

freedom of contract. This situation led to general dissatisfaction

since the “world was virtuolTy divided into carriers' countries and

shippers' countriest“]]]-

The struggle between British shipowners aﬂd'cargo dispatchers, at
the beginning in the UmMited States, followed by those in Australia, New
Zealand ard Canada, came to a head. This led to demands for legislation

“to remove the chaos and abuse produced by unlimited freedom of contract"

112

in the latter countries. The result was the enactment 'in the United

States, as previously mentioned, of the Harter Act; in Australia of

113

the Sea Carriaqe of Goods Act, 19Q4, in New Zealand of the

Shipping and Seaman Act, 1908;”4 and.- in Canada of the Canadian Water

Act, 1910.'1°

N ’

109 E. Godard OUTLIN[S;H'THE LAV oF BAILMENTS AND CARRIERS at §268-269
1204).

110 A. N. Yiannopoulos “The Unification of Private Maritime Law by Inter-
national Conventions" 30 Law and Contemporary Problems 37p.

111 A, N.(Yiannopéu]os NEGLIGENCE CLAUSES IN OCEAN BILLS OF LADING at

T op. 4 (1962).

112 Fletcher THE CARRIER'S LIABILITY at p. 22 (1936).

3 i
113 SCRUTTON ON CHARTERPARTIES AND BILLS OF LADING Eleventh Edition by
Sir T. E. Scrutton and F. D. Mackinnon Appendix VI at p. 412 (1923).

114 Ibid., at p. 414,
115 1bid., gt p. 416.
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~ - 5. THE HAGUE RULES

The need for further reform was gene:ggly felt but the shipowning
countries feared the re-impositioh of the concept of strict liability
'. on their shipowners which, in theirﬁkfhm{, wou]d have:raispd freight rates

and thereby would have placed them at a disadvantage by comparisop with

116

others. It also came to be realized that a solution would have to

be baset! on universal agreement in order to be of any significant value

to 1nternat1ona1 trade. ¢

Internat1ona1 conferences to that end were he]d first in Liverpool

LI 117 118

in 1882, then\xn Hamburg in 1885, under the auspices of the

119 120

Iniernationa1 Law Associtation. In 1909 and 1913 conferences under

{ ,
the audpices of the “International Maritime Committee (CMI) were also
held in Brussels. | . v, N

In 1921 a confefence at The Hague called by the International Law

121

Association drafted a set rules on bills of,lading. In early 1922

the conference convened by thg71nternat1ona1 Maritime Committee in

London revised the draft Hague Ru]es on+ills of tading to the sh1p4/

owner's advantage.]22 - ¢

116 S. Dor BILL OF LADING CLAUSES SRD THE INTERNATIOKAL CONVENTION OF
-BRUSSELS, 1924 (Hague Rules) at p. 18 (1960)

117 Idenm.
118 Iden. e g
Py , N ™
119 Ibid., at p. 19. L

120 Igem.
> P e
A 10 Bt at p. 127.

122'S. Dor op. cit. at p. 20.
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A Di;Jomatic'tonference held in October 1922 in Brussels,

working with the draft llague Ru]ésl prepared a draft Convention.]23

This dﬁi({ Convention was further modified in October ‘1923]24 and at the
reconvened 1924 Brussels Diplomatic Conference the INTERNATIONAL
CONVENTION FOR THE UNIFICATION OF CERTAIN RULES OF LAW RELATING TO

BILLS OF LADING (generally referred to as the Hague Rules) was approveé

on 24th August.1924,'2°

,

At the 1921 Hague Conference of the Internationa]lLaw Assqtﬁation

;he

\\\ . . . Hague Rufes werne drnafted in the fornm of a unifosm
bilt of tadimg, 4in the lwpe that the gneat shipping , .
compances would adopt them voluntanily. . . . The -
shipping companies, however, were not prepared to give
up, thein cxtensive immunities unden the then existing
Laws and <t became apparent that Legislative action vas
neceAAa)% o make the undfonm-nules part of BilLs of
lading. 126

Agitation for legislative action based on the Hague Rules continued in
the meantime.
The Hague Rules formulated at the 1924_Brussels Conference were
not conceived as a comprehensive and self-;ufficient code regqulating the
whole of the law of carriage of goods by sea. "It was not meant altogcther

to supplant the contract of carriage but only to control on certain topics

of freedom of contract, which the parties would otherwise have.“]27 I'ts

123 Knauth at p. 127.
124 Idem.
¢c—¥5 S. Dorop. cit. at p. 21.
126 A. N. Yiannopoulos NEGLIGENCE CLAUSES op. cit. at p. 5.

127 Chandris v. Ishrandtsen-Moller (1951) 1 K.B. 240 at p. 247 (per
Devlin J.). ’

<
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most important é'ffect was that the'shipowner or carrier could n'onger
ébntract out of certain defined responsibilities and was given specific
rights and remedies. In summary, the 1924 Hague Rules were "based on
the principle of the carrier's liability which was lessened throuyh a
. system of immunities and statutory 11‘m1’tations."]28

The Protocol of Signature to the 12§4 Brussels Convention states
that the "High Contracting Pprties may give gffect to this ConC;ntion
either by giving it the force of law or by including in their national
legislation in a form appropriate to thatdlegisiétion the rules adopted
under this Convention."]zg As a result of this most of the maritine
nations have ratified or acceded to'the.Converlntion,]30 and many Qthers

L]

without formaliy accepting the Convention have enacted domestic legis-

lation based on the rules.]3]

5.1 Scope and Nature

It might be usefu) to‘observe at the outset that the Hague Rules
were conceived bn Anglo-American Common Law co%cepts as developed over
a period by thé courts. To that extent they have posed problems of
transplantation, particularly in transposing notions such as "due
di]igence",/ﬁrd}e/viation”, "seaworthiness" etc. ingt‘he civil 1aw]32 and

other systems.

-

128 S. Dor op. cit. at p. 20.
129 Knauth at p. 71. B

130 ?AYNE AND IVAMY'S CARRIAGE OF GOODS BY SEA Ninth Edition at p.145
1972).

131 W. E. Astle SHIPOWNER'S. CARGO LIABILITIES AND TIMMUNITIES Third
Edition at pp. 420-473. .

132 R. Wolfson "The English and French Carriage: of Goods by Sea Enact-
ments" 4 International and Comparative Law Quarterly 505 at p. 511,
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The rules only apply to a contract of carriage by sea which i¢

covered by a bill of lading or similar document of title--Article 1 (a)..

133

In Hak]ang and Wolff v. Burns and Laird the words "covered by a®

bill of lading" were construed to mean any contract of afﬂréightment,
however informally made, which entitled the shipper to demand a bi]]

of lading. The word “ship” is defined in Article I (d), while Article

§

I (c) defines "gqods" and specifica]ly excludes deck cargo and Tive
-animals. The ca?&*qge of goods covers the period from the time when the

- goods are loaded on to .the time/whéﬁﬂfﬁgy are discharged from the ship--
B . . \

-
P

Article I (e). On the other hand Artic] VII states that the parties
may enter into any agreement regarding /the carrier's responsi?i]ity

v / »
for the goods "prior to . . . loading/on and subsequent to .
, , =

discharge." f

In Article II1 (2) is the cendra]ibbligation that the shipowner
should "properly and carefully load, handle, stow, carry, kegp, care for
and discharge the goods." But this i; made "subject to the provisions
of Article IVZ" which in fact means tHat liability for unseaworthiness
is founded on the carrier's "want of due diligence" in providing a
seaworthy ship. Article III (1) in fact states that the carrier is
obligated befo}e and at the beginning of the voyage to use due diligence
in providing a seaworthy ship. Article III (4) states that a bill of
lading issued shall be prima facie evidence of the receipt by the carrier
of the cargo described in the bill of lading. Article 111 (6) provides

one year period of limitation. Article IV (2) enumerates the "catalogue"

of exemptions. Article IV (4) provides for deviation to save life or

133 (1931) 40 LL.L.R. 286.

Ia
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property at sea, aé we]ﬁ as "any reasonable deviation'. ‘KFtic IV (5)
‘provides for unit Timitation of liability. Article V specifies thwt

generally the rules do not épplx_tdxcbarter parties. Articl
indicates that the rules ﬁpp]yftb atl bills of lading issuad in any of

the contracting States.
6. BEVISION OF THE HAGUE RULES

This process began prior to 1959 when in the report of the CMI
Sub-Committee on Conflicts of Law reco&ﬁended amendment to Article X.134
ln'September 1959 ai the CMI Twenty-fourth Conference at Rije5f135
this was c9nsidered and the Conference ad%fted a resolution ca]}ing ‘
on the Sub-Committee in its future work "to study other amendments and
adaptations to the provisions of the Conventién."]36 Fo]lowing‘ﬁpan
this, divergent views emerged amongst the various national maritihe i
law associations of the CMI as to ;he desirability of amehding the Hague'
Rules. Some felt that only a limited number of amendments werg required

so that the agreement reached in 1924 would not be upset. Others thought

that a substantial revision had become necessary afteg)sdme 40 years.]37

‘ In the meantime three British judicial decisions jn 1955 (The
Hima]axa)]38 in 1961 (The Muncggter Castle)]39 and 1962 (Scruttons v.

134 Article X staf®s; "The provisions of this Convention shall apply to
all bills of lading issued in any of the Contracting States".--Knauth
op. cit. at p. 430. : '

135 Joseph C. Sweeney op. cit. at p. 73.

136 CMI 24th Conference--Rijeka, 1959, Proceedings, at p. 430.

137 Iden. '

_—w

138 Adler v. Dickson (1955) 1 . B.158 (called generally as The Himalaya).

139 Riverstone Meat Co. Pty. Ltd. v. Lancashire Shippi;g Co. Ltd (1961)
A.C. 807 (called generally as The Muncaster Castle).
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40 had caused some consterpation amongst the shipowning

Midland Si1icones)1

community and thé ghipping interests.” It was againgl this background
that the argument was strongly advanced that the course to be adopted
should be one that did not upset the general schéme of the Hague Rules
and amendments should be by way of a Protoco].l This gavé an impetus
to the movement for a change.

At the CMI Conference of 1063 at Stockholm a draft text embodying

 the amepdments was agreed upon and suggestiors made that it be submitted

14

to a Diplomatic Conference. - ~

The general effect of the amendments

182 15 1967 and 1968 the \
)

Diplomatic Conference on Maritime Law held in Brussels examined th&

was to over-rule the Britith decisions.

Stockho]h draft and in fact rejected the amefidment suggested in the

text over-ruling the British'decision in The Muncaster Castle;'/lhé////’/’\

final outcome was the Protoc61]43 amending ihé“Hague Ru]es.]44

v

In the megmtika™ollowing upon this, the UNCTAD Working Group

s\to its enquiries concerning the Hague Rules, as
145

well as a desire for the further revision of them.

R | : i . - ¢
140 Scruttons Ltd. v. Midland Silicones Ltd. (1962) A.C. 446. . 3 “_3'
141 W. E. Astle op. cit. at pp. 154-158. | AN

142 R. P. Colinvaux"Revision of the Hague Rules relating to bills of
lading” 1963 , Journal of Business Law at p. 341.
7

143 Le Droit Maritime Francais, Vol. 20, at p. 316 (1968).

144 The Protocol comes into force when ratified by ten countries,
five of which should have a fleet, sailing its own flag, of more
than 1 million tons (Article XIII). As of May 1975, Norway and
Sweden had ratified, while Singapore and Syria had adhered to the
Protocol--Joseph C. Sweeney op. cit at pﬂ 73.

145 U.N. Doc. TD/B/289. .

//
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The main thrust of the criticism against.the Hague Rules can

(2)

best be shmmarffgg as follows:

(1) the uncertainty in the application of the laws that

emerge under the Hague Rules (i.e., difficulties
encountered in eéstablishing whére aﬁd how the loss

or damage to the cargo occurred, the rules applying
to burden of proof, thé laws affecting the s
gllocation of responsibility for loss or damage '

to the cargo); ' ST .

the uncertainties caused in the'interprgtation by ;he
courts of the Hague Rules generally and particularly
of terms, such as, "reasoqaﬁie deviation" (Article

IV (4)), "due diligence" (Article III (1)),‘"propér1y
and carefully" (Article III (2)), "in any event"
(Article III (6)) as well as the definitions found

in Article I;

(3) the<ambiguities surrounding the concept of "seaworthiness"
PR vessels; . ,
(4) the unit limitation; °

(5)

(6)

(7)

the jdrisdiction and arbitration clauses found in bills
of lading;

clauses in bills of lading pefmitting carriers to divert
vessels, and to transship goods short of or beyond desti-
nation point specified in bills of 1adin§ at the expense
and risk of the cargo owner;

insufficient legal protection for cargoes wi special

charactertstics requiring special stowage, etc.

293
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(8) immunity granted the carrier under Article IV,
where 11abi1ity should logically be borne by him,
particdlarly in cases like thosg which excuse him
liability for the negligence of his servants and
agents in the management and navigétion of the
vessél; | . ‘ ‘

(9‘ the continued retengion 1n bills of lading of
exceptions or exoneration clause of doubtful vaiidity,
fnc]uding restrictive exemptions and time limitation
clauses.

It should be emphasized that national legislation incorporating

the Hague Rules have not adopted a uniform text, and in some jurisdictions,

where national laws permit international conventions as part of the
146

general domestic law, there even exists a divergence between them.

. \
t might be useful to carry cut a brief review of some relevant

articles \of the Hague Ruleés. The definition of “carrier" in Article
I seems tb raise two uncertainties, that is whether other persons such
as shipping and forwarding agents who issue bills of lading are consi-
dered "caryiers"; and whether the shipowner qr the charterer is liable
as a "carrier" when the ship'ﬁi% been chartered and the bil11 of lading

w 147

contains a {"demise clause". Injustices have sometimes occurred when

146 A. Yia nopoulos "Bills of Lading and the Conflict of Laws: Va]idity
of Negligence Clauses in France" 7 Am: J. Comp. L. 516 at
pp. 52Q-521. .

147 'Demisel clause” in a bill of lading is usually in tHe following
form:—_!'If the ship is not owned by or chartered by demise to tfe
company' or line by whom this bill of lading is iss@ed (as may
be the fase notwithstanding anything that appears to the contrary)
this bi}1 of lading shall take effect only as a contract with the
owner or demise charterer as the case may be as principal made

[Continued on next page.]

»
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courts have held that the shipper cannot sue the ‘owner of the vessel

because he is not the "carrier"; and charterers have been permitted to
evade 1iability since they are not considered to be "carriers". 148
"Ship" is defined as any vessel used for the carriage of goods by sea.
Does this cover barges and lighters when used for loading and discharging
.from vessels? If one applies this to the definition of “carriage of
goods" which covers the period from the time when the goods are ‘oaded

to the time they are discharged149 from the ship, it is doubtful whethrer
barges or lighters are covered by the term "ship". Also, in the
defipition of tcarriagé of goods'., the expression "fr%? time when ths
goods are loaded on to the time they are discharged from the ship" is

not sufficiently precise and has raised some difficulties. 150 The common
pract1ce has been to app}y the Hague Rules from "tackle to tackle",

which means that when the ship's tack]g is used, the loading starts

when the taékie is used the Hague Rules were 'held to usually apply when

~ .4 151
the cargo crosses the-rail.

[Continued from p. 294. ]
through the agency of the said company or line who act as agents
only and shall be under no personal liability whatsoever in
respect thereof."--SCRUTTON ON CHARTERPARTIES at p. 54.

148 KurtGronfors (ed.) SIX LECTURES ON THE HAGUE RULES at p. 113 (1967).
149 Waters Trading Co. v. Dalgety & Co. (1951) 2 Lloyds Rep. 385.

Wilson v. Darling I'sland Stevedoring and Lighterage Co. (1956)
1 Lloyds Rep. 346.

150 Pyrene Co. v. Scipdia Navigation Co. (1954) 2 Q.B. 402.
Renton & Co..v. Palmyra Trading Corporation of Panama (1967) A.C. 149.
Goodwin, Ferreira v. Lampert & Holt (1929) 34 L1. L.R.. 192. .

151 W. Tetley MARINE CARGO CLAIMS at p. 159 (1965).
Also, see Pyrene Co. v. Scindia Navigation Co. op. cit. and Hoegh
Lines v. Green Truck Sales Incorporated (1962) A.M.C. 431.

»
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Therc is also tha problem of the provision in Article VII which

- -

permits the carrier to contract out of liability for the period when

ading and after d1scharge.]52

]

However, in the United States the effecti_f the Harter Act, it is

153 on 1 of {hxi Act. provides

‘claimed,

agent, masten or
fn any bill of tading
B an they shall be
e anising grom

the goods may be in his custody before 1q

would prevent this, since se
that it shall

. not be Lawjul fon the munag_

owner of any UCAbel . . to 4nA' M

. . any clause-. wh e
aa£4eved grom ﬁ&ab&ﬂ&t
negligence, fault, on YL oading, stouwage,
custody, care on propen™ vay 04 Mynd atl Lawjul
merchandise committed to its on thein ‘change. Any and
all wonds or clauses of such impont insented in LLLs
‘of Lading or Ahippfga\neceiptb shatl be-null and voLd
and of no effect.” ) - '

r

Within the context of the definition of "carriage of goods",

what does "loading on" and "discharged from" mean and when do the «
: b .
Hague Rules apply? Knauth states ©hat there has been some controversy

155 Dor maintains that:

over this.
' As a nule, reference must be made to the custom of the
ne5p7ctiue ports to deterumine this pendod.

The solutions most commonly admitted both by the
., authons and the Counts are the following:

When the cango 48 nolled or pushed from the shone
on Lighten into the ship by a gangway, over the sliip's
naill on through a sdde doon, the Loading-on occurns when
the cango passes oven the Ah&p s nail on through the ship's
s4de doon.

v

152 K. Gronfors--Note--1960 Journal of Business Law at p. 120.
153 Knauth at pp. 163-169.
154 Ibid., at p. 419.

155 Ibid., at pp. 144-147.

. N ‘)
) \
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1§ the carngo (s hoisted by a pien-side a
floating dennick, on i a grain clevator, a Lcal
conbeyon or 8hovellen arne used, the Loading- wns

when the {tem of cargo is §inst deposited oh board the
ship. Sce Krawff v. Hend 195¢, A.M.C. 2217.

1§, on the other hand, the cargo 4a' Liquid, the
provisions of the Convention shalf apply grnom the moment
zﬁe;héhghfafgo ﬁﬁ;wé ﬁnom th$sghpneAide chute or pipe
p's chute o1 pape.

It is clear that cargo may be damaged or lost during the "]6ading
on" or "discharged from" operation. iArticle Il (3) provides that after
“recefving the gpod% intp his charge, the carrier or the master or agent
of the carrier shall, on demand of the shipper, issue to the shipper
a bill of lading. . . f" Article 111 (7) states that after the -"goods
are loaded the bill of lading to be issued by the carrier, master, or
agent of the carrier to the shipper shall, if the shipper so demands,
be a 'sHipped' bill of 1ading} provided that if the shipger shall have
previously taken up any document of e¢i€le to such goods, he shall surren-
der .the same against the issue of the ‘shipped' bill of lading." Do
the above provisions coﬁtemplate two'different types of bill of lading
aﬁd consequences of liability?

It is clear that the Hague Rules seem to .apply during the period
described above before any bills of lading are in fact issued,]57 other-
wise the provisions would be meaningless. Further, Article II ‘#nd I1I -
(2) indicate that the carrier ianEﬁatiOn to loading, carriage, cuftody,
care and discharge of goods is subject to the responsibilities and‘

liabilities set forth in the Hague Rules. 4

1 &

156 Dor op. cit. at p. 110 ¢ z i

157 Krawill v. Herd (1956) A.M.C. 2217.
Pyrene v. Scindia Stgam Navigation Co. Ltd. op. cit.
7

-
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It is also very clear that Article IIl (1) and (2) and Article“
IV establishes the bastic frdwework of fault. Article III (1) binds
the carrier "beforg and at the beginning of the voyage to‘exerctse due
diligence" to make the ship segworthy, and to properly man, equip and
supply the ship. The expression "before and at the beginning of the

voyage"]58 has led to unreasonable results in many countries. Also, the

| term “voyage" has been interpreted as a single bill of lading voyage

regardless of the number of stops the ship may make along the way. fhus.
a ship takes on cargo at the port of commencement yf its journey, next

stops at an intermediate port té:take on further cargo, and procceds to
»

ftake on further cargo at another port prior to its destination and then

whilst procéeding from such a port sinks because it was unseaworthy after
leaving the lastAport of call. In such circumstances the carrier is
said to be only liable to those'shippers who shipped from the last port
prior to the disas'uer."59

As mentioned under the Hague Rules, the duty on the shipownercor
carrier was to exercise "due diligence" to'furnish a "seaworthy" ves§e1.
It is noteworthy that the French\tgft of the Hague Rules (which was to

be the authentic text) expresses the duty as one to exercise "une

diligence raisonngble”--which to some of those participating at the

P

Diplquzig/zggﬁerence was understood to amount to "reasonable" diligence . -

rather than "due"'diligence.
What is "due diligence"? The expression was previously used in

Section 3 of the Harter Act; Section 5 of the Australian Sea Carriage

158 ggxine Fdotweq;*V. Canadian Government Merchant Marine (1959)
.C. 589.

159 The Makedonia (1962) Lloyds Rep. 316.
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of Goods Act, 1904; Section 300 of the New Zealand Shipping and Seamen
Act, 1908 and Section 4 of the Canadian Water-Carriage Act, 1910,

therefore it may be useful to see how this was interpreted by the courts

prior to the Hague Rules.]§0 161

"due diligengzm amounted to the use of all reasonable weans to imake

In the United States, in The Alvena

the vessel seaworthy. Similarly in the United States,”in Nord-Deutscher

Lloyd v. President . . . of Insurance Co. of North Amerigglﬁz

the duty
of diligent shipowners was descr1bed ay being "one of . . . vigilant
anxiety and solicitude . . . to make their vessels Seaworthy Also

it was held that the duty to exercise due diligence was irreducible
and efforts to agree in advance by contract what conduct will constitUte

"due diligence" would not prevent liability. 763 Further, the owner's

¢ 164

duty to exercise due diligence was not delegable. The due diligence

to make the vessel seaworthy must be exercised.at the begimning of the
vdyage. 6
It is stated that the

. . due difigence nequined <4 due diligence <n the wohrk
4£¢e£6 by the carnien and all persons, whethenr strvants or
agents on independent contractons whom he employs on
engages An the task 0§ making the ship seamonthy; zhe

160 The Glenfruin (1885) 1 C.P.D. 103.
Dobell v. Rossmore S.S. Co. (189%) 2 Q.B. 428.
McFadden v. Blue Star Line (1905) 1 K.B. 697.

161 79 F. 973 (1897). I'd
162 110 F. 420 (1901).

163 Philippine Refining Corporation v. United States 27 F. 2d 134 (1928).

164 International Navigation Co. v. Farr & Bailey Manufacturing Co.
181 U.S. 218 (1901). :

165 The Willdomino 300 Fed. Rep. 5 (1924).
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1imitation,

ffy carnien does not, thenefone, dischange the

300

bunden of

proving Lhat due dalagence has been exencqsed Ly provog |
that he engaged competent expeata to perform and supenr

vide the task of makind the sh«p seawonthy. !
slatute «<mposes an <nescapable persongf obliyatson.

66 lhvlb’

) .
The "standard" required to exercise due diligence has been .

described as equivalent to the common law duty of
whether thu\shipowner‘s eonduct has satisfied the

diligence and what fesis—~qught reaconaebly be made
‘ . Ay
169 . g \
- d ' N
NG
In Article I11 (6) is the provision of the

170

fact.

exemptions” numbering a total of seventeen jtems.

care.]68' The question

requiremeflt of . due

are all questions of

one year period of

whilé Article IV (2) enumerates the "catalogue q{
LA

Sjur Breakhus

maintains that Article IV (2) (q) rule i% the most benpra] of them and

T~

in fact determines the extreme limit of the carrier's li%bility.]72 He o
- ¢
formulates this principal rule in the following manner: "(1) liability

for loss of or damage to cargo can be imposed on the carrier only if

the loss or damage has been caused or contributed

to by a negligent act

or omission of €he carrier, his agents or servants, or, fr the sake of

p

166 The Muncaster Castle op. cit.

Union of India v. N.V. Reederij Amsterdam (generally called The
AmsteYslot) (1962) 1 Lloyds Rep. 55, (1963) 2 Lloyds Rep. 223.

167 SCRUTTON ON CHARTERPARTIES at p. 422.

.168 Union of India v. N. V. Reederij op. cit. at

~ '

170 R. P. Colinvaux "The 'Time Bar'-of the Hague
Journal of Business Law 171.

171 Knauth at pp. 50-52.

172 Sjur Braekhus "The Hague Rules Catalogue" in
SIX LECTURES op. cit. at p. 17.+

{

p. 235.

* 169 Shade v. National Surety Corporation 288 F. 2d 106 (1961).

Rules" 1964
J

K. Groqfors (ed.)
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o [ .
proof as to whether there has been such culpa on the parf of ;he caprier

oz/ﬁﬁf rests onrthe carrier." - According to him "from the carrier'

1Tability for the cu+ﬁth$ his servants hizcsfsg,cut away a wide

. sector" (¢he so-called liability for nautie fau]t:s),]73 the mos
“impgrtant being Article IV (2) (a)--act or neglect in the navigation or
3

. in the'management of the ship; Article IV (2) (b)--fire; as well as

Article IV (5)--unit limitation. In Article IV (4) is the provision

deé]ing with deviation to save 1ifé or ,property at sea, as well as for

“any'reqsonab1e deviat‘lon".]74 As for the word "re@sonéble“, Dor

mainfﬁiés that in thiSfconnéction it is incapabfe of precise definition )

ahd goes on %o s%ate that ('as there is‘no indication of the proper test

to apply, the Courts’of diéz;;ant countries may admit a different

solution for a similar case.“]75 ‘ ' ‘
Article IV (%) prpv}des for unit l.mitation of 115bi1ity.]76

Erling Selvig holds that this is composed of two eiemeﬁis: the stipulated

amount, and the quantitive unit of the ds-by which to calculate the

1%7

carrier's maximum liability. According to him as a #fatter of legal

interpretation only the question of the pr per unit of calculation has-

173 Idemn. 5
174 Knauthwt p. 53. @
175 Dor at p) 48.

[y . .
176 E. 1vig UNIT LIMITATION OF CARRIER'S LIABILITY at pp. 15-22;
35-78 and,194-206.

/\,157 E. Se1vig "Unit Limitation and Alternative Types of Limitation of

N -

Carrier's Liability" in K. Grofors (ed.) SIX LECTURES op. cit.
p. 109. ‘L
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has proved difficu]ties.]78
—

In addition, the definition of "goods“ exs]ude deek cardoes afid
¥

1ive(a63@a1s. This means that carriers may contract out of liability -

-y *

for such cafgoes by means of exemption clauses in the‘bi}]s of:?ﬁding.
Since targe quanti?ies of cargo a;e in fact carried on deck as well ds
live animals (partfcu]ar]y exports of timber and livestock from
developing countries) thgp'works to the benefit of the carrier. Further,
the large increase in container traffic (which is #1so carried on deck)
also emphasizes the importance of deck cargo.

-'Further tvwo problems generadly continue to arise--the persistent
ainty as to the applicability of 1ﬂliﬂuque Rules to loss or
occuring during loadipg on and d.;”ng activities; as well
asfto the discontent over the fact that the Hague Rules may not cover
1pss or damage that occurs prior to load%ng on or subsequent to discharge.
It is also clear that in 100Ling at the Hague Rules the criteria
0 be followed should be fhat of trying to balance the equities between
the carrier and the . cargo owner; the removal of legal ambiguities where
they exist and looking at the special Jnferests of the developing
countries. Applying this to the commercial aspects, particularly of -
the bill of lading (to see if it satisfies the expectation of fﬁé seller,
the carrier, and the buyer) it seems that the relationship between the
sales contract and the bill of lading is‘of some %mportance. Usually
salés contract contain terms on which they have been sold, that is,

either on f.0.b. or c.i.f. or other terms. According to ®ilmore and

Black these terms

178 Idem.
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« « + senve several functions. 1) They determine the podnt
at which property 4in the goods passecs from the scllern o
buyer, and consequently which party beans the rnisk of

Loss and what nemedies are available to cithen panty on
breach by the othen.. 2) They determine what pergormance

by the sellen amounts to a tenden which will put the

buyer, who thereafter nefuses to accept delivery, 4in
breach. 3) They arne a widely used means of quoting
pniceb.17 ‘ :

The legal ownership'or possession of the goods usually caﬁ.be trans ferred
from named consignee to other persons without the need for any one, to
see or be in physical possession of them, for some tines the good;4in
question are on the high seas. Ownership or possession initially is
transferred when the consﬁgnee signs the bill of- lading, but the
document may irn the interyal pass to other parties\ti11 the last holde
presents it to Yhe carrier at the port of destinati%n. The various
indorsees and holders of the bill of lading are enti&]ed legally to rely
upon the "tally" Qnd«upon the  statements that the cargo was "shipped
in good order’égé condition" or "shipped in apparent good order and
condition" since the shipowner is estopped from "proving that they were
not in apparent good order and condition, unless it was clearly known
fo the indorsee or person presenting the bilV of 1ading that the state-
ment was untrue or is proved that he did hot act upon the faith of the
statement.”80 . . <
The carriers obligation is to issue to the shipper on demand a
bill of lading pursuant to Afticle iII (3) stating the quantity anpd
apparent condition of the goods. Also, in general they are respd:sibPe -

to bona fide indorsees and purchasers as is clear from what is ¢tated

above.

o -

179 Gilmore and Black ADMIRALTY at P, 9.
180 SCRUTTON ON CHARTERPARTIES op. cit. at pf® 114-115.
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It is clear from the foregoing that as far as the conmercial

5spect§.of the bill of lading is concerned, the main problem concerns the

status and function of it as a receipt. The Hague Rules in Article III

(3) requires the carrier to mention on the bill of lading either the
number ofipackages or piecés, or the quantity, or wcight as furnished

in writing by the shipper and the apparent order and condition of the
goods. Article III (4) states that such a bill of 1ad1ng shall be Qﬁimg
facie evidence of the receipt by the carrier of the goods as described
above in Article III (3). However, some countries in fact go so far

in theﬁ(ﬂnationa1 legislation as to require the carrier to answer for

the quality

me goods as well (in these cases he can exempt himself
from this b oheration clauses). -
Ano Buestion relates to the cost effectiveness of the bill of
lading, that is what is the lével of the economic cost imposed in
relation to the commercial function performed, as well as on whom should
such costs fall. In resolving this it is clear that the most important
question is where does the risk of loss lie and who bears the cost of

insuring against that risk. Cargo owners really should not_need‘to

insure against the risk of loss or damage which is covered by the pro-

vision of Article II} and falls on the carrier. However, the‘apportioq-
ment and definition of risks and Yiabilities are not clearly demarcated
in the Hague Ru]es,%weﬂ as the uncertaintie§ relating to matter of

burden of proof. The end result is that cargo owners often over-insure,
lest they expose themselves to the risk for which the carrier might not
compensate them. The additional insurance carried by the cargo owner

i

invariably includes insurance against risks for which the carrier is

of



already responsible and thus insurance policies overlap.lel

Another cost may arise as a result of the delay that ensures in
the settlement of claims, as well as the cost of arbitration and liti-
gation. Unit limitation of 1iabil{ty also may impose a cost on the
cargo owner since he usually has to insure for the balance not cavered
Ay the carrfer.

* It is clear from the forego1ng that the test of -cost effectiveness

"o.

shows that the\inc1dence of cost lies heavily on the cafﬁb ovwners. It
.:zfollows that where the parties are in different countries, the’jnequi-

table incidence ef cost leads to a féi] income transfer between two .

countries. As the developing countwies are basically more important

as cargo owners than cerriers, the current situation is unfavourable

to them and leads to the transfer of real income from the poer deve]oping

countries to the rich developed shipowning natigns.

The Hague Rules ' preserve much of the ‘racter of the commerc1al

law that developed Qr1or to the nineteenth century. It is not surprising

that theys#hould be criticized by cargo 1nterests in the moderp age

of transport . . . . the Hague Rules conq)nu to carry the sta: of
the national regihes which precede:! them and ich strongly fa\. .~d
w182 - :

the ocean carrier.

As for the developing countries' objection these may be summarized

.

181 ‘"cargo 1n5urance, of cou‘§e, insures against some losses for which
the ship is responsible; for the cargo underwriter pays on many
claims even though negligence of the ship has been a concurrent
cause of the loss."--Gilmore and Black ADMPRALTY at p. 169.

182 Stephen Zamora "Carrier Liability for amage or Loss to Cargo in
{nter?at1ona1 Transport" 23 Am. J. k. 39% at pp. 418#419
1975 ‘ |
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as being

them being cargo exporters not maritime powers) in UNCITRAL is concen-
trated in the widespread revision of the Hague Rules.

Working Group on Internationa1>Legis]ation on Shipping
Draft Convention’oﬁ the Carriagé of Goods by Sea
UNCITRAL. Thé proposals made by the Working Group call for a radical

rev“sion of the 1iability provisions contained in the Hague Rules.

. « « that the allocation of nisks 4in the Hague

Rules 48 already sLanted too much in favor of the
cavniens wivle the funther protection of the unit .
Limitation of Liability togethen with the poaqégitaty
o over-all Limitation of shipownen Liability

Lips the balance s0 much in the shipownen's favor
that £t m“?ﬁ necessarily have affected the cost of
insurance, 184 although no compensation {s given by
way of Lower fredight nates §orn shippers. 1t has

also been argued that alteadtion of the balance of

- nisks in favorn of shippers shbuld not Lead to

additional costs of operations for shipowners $o
as to Lead to an increase in the g§reight nate. 185

>»

7. UNCITRAL'S DRAFT CONVENTION ON THE CARRIAGE
OF GOODS BY SEA

’

The present effort by the developing countries (the majority of

187

The Draft Convention rep]aces'Articles IIT (1) and (2) and

183
184

185
186

of the Hague Rules" 7 J.
240-243 (1975). . '

International Convention for the Unification of Certain Rules’

- Relating to the Limitation of Liability of Owners of Seagoing

Vessels, August 25, 1924--120 UNTS 125, No. 2763 (1931-1932).
4

John D. Kimball "Shipowner's Liability and the Proposed Revision
of Mar. L. and Commerce 217 at pp. 229-232;

John L. Sweeney op. cit. at p. 74.
U.N. Doc. A/CN.9/19§ (1975).

187. U.N. Doc. A/CN.9/105, Annex (1975). .

Recently, the
186 submitted a

[Appendix F] to

306
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-.IV (1) end (2) of\the Hague Rules by providing in Article 5188 (Genera1q

Rules) the responsibilities app]icab]e to the carrier. These General

" Rules are affirmative in nature and liability is to be based onifau?t.

Further the Draft Convention states ‘that i’rriage of goods covers

the period during wh1ch the goods are 1n the charge of the carrier at

'the port of loading. He is deemed to be in charge\bf the goods from

the tiine the carrier has taken over the goods (Article 4 (1) and (2)).
The Draft Convention a]so provides for a unified rule on

burden of proof (rticle 5 (7)). The effeet of the proposed rule

expands the liability of the shipowner to cover for causes for which

he is not now respofisible under ﬂne Hague Rules. The shipowner's

188 Draft Article 5 provides:

"1. The carrier shall be 1iable for loss, damage or expense
resu1t1ng from loss of or damage to the goods, as well as from
delay in delivery, if the octurrence which caused the loss,
damage or de1ay took place while the goods were in his charge
as defined in article 4, unless the carrier. proves that he,

his servants and agents took all measures that could reasonably
be required to avoid the occurrepce and its consequences.

4. 1In case of fire, the carrier shall be liable, prorided the
claimant proves .that the fire arose due to fault or negligence
on the part of the carrier, his servgnts o;.agents.

6. The carrier shall not be liable for loss, damage ordelay in
delivery resulting from measures to save life and from reasonable
measures to save property at sea.

7. Where fault or negligence on the part of the carrier, his
servants or agents, .concurs with another cause to produce 1loss,
damage or delay in delivery the carrier shall be liable only

for that portion of the loss, damage or delay in delivery \
attributable to such fault or neg]1gence, provided that the .
carrier bears the burden of proving the amount of loss, damage

or delay in delivery not attributable thereto.

-
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{mmunity for TYoss caused b} errotfjn navigation or management is
removed. The shipowner would be 1fab]e for the negligence of the
master and crew as part of his dverall responsibility owed to exefcise
due care. However, the Draft Convention proQides that if the_carrier
can prove that in addition to fault on his part he i§‘aq1e to show
that there was a parallel cause for which he is not responsible, he
can to that extent reduce his liability. ) \

As mgntionea previouslj the new General Rules of liability seem v/
to “rékéin the basic characteristics of ;iabeaaty based on negligence
with reversal of the burden of proof."lag' A%Qhough the Draft
Conventign simplifies carrier liability 1nt6 one, .basic rule,

. the adopLLén 04 a general adle o4 negtigénce,

expressed in teums of "reasonable" conduct, exposes the

cavien to consdidernable uncertainty as to the conse-

quences of its actions. What are "all measwres that

could neasonably be nequined"? Only yearns of case Law
under the new rule would provide increased centainty.!90

5

189 Stephen Zamora op. cit. at p. 419. °

190 Idem.
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CH R IX

‘ L NCLUgH ON

It is to be hoped that sufficient has been said in the

' previous chapters of this study to demonstrate the urgency for radical

: cyanges and the necessity for satisfactory solutions to be undertaken
L 4 .

in the area of internationul trade law. " Mr. Justice Holmes said:

"The law embodies the story of a nation's. development through many

ce.{ntur'ies."'| We have seen that the deve]opment of international

commercial law for most part was founded on ancient customs and

usages generally referred to as the Law Merchant, put -it is clear

that this was not the only source, since there were other contributions

which 2lso played a significant role in Yts later development.

What is required presént]y\is a continuation of the careful
review being undertaken of tﬁe existing laws applicable in the field
of international commercial law. It is important to stress that in
.these activities there is a need for some haste. Charles de Visscher
some eightéen years ago pertinently- observed:

The hour 4s not one fon doctrinal generaldizctions

moving <n the nhythm o! a Transcendental Logic, on

gon brilliant syastematizations <n-which {ntellectual

ingenudty ogten counts fon more than nespect gon the

facts. 1t 4is nather one that challenges us to heccg-

nize the Limits which in cwt day the dependence cf ¢

internaticnal Law on the histonical §orms of rower

disinibutlion sets to {ts effectivencss. . . . Every

nenewed Accognition of the foundations of powen

stnulates a nenewal of values; cverny getun Lo the —
nealitics ltolds promise efgectiveness. -

1 Cited in Kelso COMMERCE at p. 2. ¢

2 Charles de Visscher THEORY AND REALITY IN'PUBLIC INTERNATIONAL LAW
at p. 365 (1967).

.-
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It’ needs to be emphagizcd neve;thclcss that legal 9rincip1es
and political factors--two major interdependent variab]es--havc 
always influenced the attitudes of‘States in their relation inter se.
 For the new States as for the old this still has a great attract jon o
and constitutes not only, a dec1s1ve, but also, a devisive, factor
_;n determ1n1ng the1r orientation towiégs the prob]ems of contemporary
1q}ernat1ona1 law. The case of international trade is no exception
to this rule when we e;amine the attitudes of nations3 displayed
récent]yﬂ more particuiar]y during the debate 1eadihg up to the
adoption by' the United Nations General Assembly, initially at its Sixth
Special Seséion, of the "Declaration on the fétab]ishment of a New
International Economic Order”,a'a1ong with the "Programmne of Action
on the EstaB]ishment of a New International Economic Order”,5 and
subsequently at {ts Twenty-nihethSession, of the "Charter of Economic
Rights and.Duties of States".6 .
The world's trading nations increasingly recognized that if
trade is to expand under stable conditions and harmful action be
avoided, then new ground ru]es’havg to be established which would
receive universal ;ecogni&ion. To deal with such problems requi;es a
monumental international effort. In fact, the new rules now advocated

for some time by the developing countries for jnternational adoption

would alter the present legal framework. It s also clear that the new

-

3 13 International Legal Materials at pp. 744-762 (1974).
4 13 1.L.M. 718. | !

5 Ibid., at p. 720.

6 69 Am. J. Int'l. L. 4844(1975).
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rules will have to resolve difficult substantive and procedural questions.
In addition new mechanisms may have to be developed to determine inter-
national conflicts 45 a result of trade distortions. Coupled with
this is the argument related to shortages of basic supplies and the
A
demand tha& international trade rules can no longer mostly relate to
the control of imports. -Sir Christopher Soames, Vice-President ]f
the Commission of the European Communities has recently stated that
"[a]ccess to &ypp]ia; in the world econonmy is now as important as access
to markets, if not more so."7 Similarly, Senator Mondale has arqued
that . . . . '
- . there mey be justif<iable ncasons fon individual
countries . te Appose cexpoat conthols Ln Legitimate shont
supply sctuatlons. Howeven, the objective cg such
©econtrols should be to allocate the shont supplics equd -

2ably between the domestic econemy ard gornedgn puncha-

sens and nct scfely to export inflation. Othemcise

expo@&,iontnofb can Lead to netaliation, disnuption

An thadb, and 5u§1hcn discnden 4in the international

econemic systen.
In fact, the United States Trade Act of 19749 in section 3q) specifi-
cally makes reference to the problem of access to supplies. The Senate
Committee on Finance when dealing with seetion 301 in its report stated:

The Committee's decisicn to give the pawen of

netal Lation tzvéétuaticna in which a gonedign nation

withheld supplics vf needed commodities without

Justification cemplements othen geatuncs 0§ the biee

directing the President to negotiate new, engorceable
nes with nespect to expontwrestraints. In awm

7 Cited in Goshko "OPEC--From Ineptitude to World's Most Powerful
Cartel" WASHINGTON POST, December 22, 1974 § A at p. 25. )

8 MWalter Mondale "Beyond Detente: Toward International Economic ,
Security" Vol. 53 FOREIGN AFFAIRS at p. 1 (October 1974).

9 Pub. Law No. 93 - 618, 88 Stat. 2041. ~ ~

[
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international pékjod chanacternized by widesprcad
shontages and inﬁ(a{ion, this {8 a vital aspect of
thade negotiations.'0

‘It is clear from the forego;ng that the Western nations are intent in
expanding the rules applicable to international trade to cover mbfe
fully the prob)em of éxport~¥estra3nts,.particu]arly as-it affects

raw materials. 4Also, recent]y\fn “A T}ipartite Report on Reshaping the
International Economic O(dér" issued by the'Bro;kings Institute the
call is‘jifentially that world"

S . . trade policy must be gudlded by the principle o4 '
comparative advantage <in the §uture, as has been :
Aincneasingly the case throughout most of the pestwan
period, with gncar progit to all. For the indusindia-
Lized countries, in practice, this nequires AAQL trade
—-without blocs- .avoiding nonsens<ical cfonts to

adhieve bilaternal balances, combined with effective
domestic policies to cushion the ad fustment needs of
affected industrnies and thein Labon fonces. Fon the
Lowen Lncome countries, This nequines gree access fo

the mankets % the industrhialized countries--without
full recipreedty at this stage <n thein deuc{’pmcnt~—
and perhaps tc each othen's mankets as well.

L]

It is not to be overlooked that between 1945 to 1970, the inter-
national system was symbolized by the presence of a few }ery powerfu1
States--in terms of their military power, the performanée of their

economies, and the extent of their overseas capital and investment

S
.,

and control of. resources--and nfany very weak ones.™
»

10 Senate Committee on Finance, Trade Refprm Act of 1974, SENATE
REPORT 1298, 93rd Congress 2nd Session 31 (1974).

11 The Brookings Institute convened twelve economists from North
Anerica, the European Commnunity and Japan to report on the manner
in which international economic relationships should be shaped
following the December 1971 SmitMBonian Agreement of the I.M.F.-
Brookings Institution, A Tripar)lte Report orf Reshaping the )
International Lconomic Order at 13 (1972).

¢ g '
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. But-throughout the pendod the powenful wenc a small

numerical propontion of the intennational commund ty and
the nubes of the, system and the sysilem taglf neflected

. thein intencats and capabilities. The Legal nules aud
the workd community werne thus{4n disequilibrium: the ~
Law accurately neflecting [the conditions then prevailing] .
. . . Intennational La ?a/& a nesult came] to be percedved
as a system, the parametens as well as nules of which [wene)
in gundamental d.isequifdbrium, gavouning the westean and
nonthean develeped States oven the Leoss-developed eastenf
and soughenst nationd. . . .. The weaken States are no
Longen antenested 4in a Legal system that focuse o’ such
ﬂumb.'Mq;mein&ﬂutmlmem{h{atmatbwtm
which protects against economic and cultunal. ne -Amperdalisnm,
which promotes an equitable dis tibution, and dunsumption of
workd's nesowrces and goeds, and @hich mak es” mpl tinationak
and supra-national industrial and 5Lnanc1a£ imstitutions
nesponsive and acccuntable even 1o them. 12

3

Within this context, the developing countries particulary due to -

the current state in the worldes econory have made derands for a

just and equitable nelationshiy between the
prices of raw materdials, primany products, manu-
gactured and seri<marufaciwicd goods expornted by
developing countrdies and the prices of nac materials,
primary cormedities, manugactunes, capital goods and
equipment Amponted by them with the atm of bringing

about swatained Anproverent i thein unsatispactony

e

teims of trade-and the expansion 0§ the wonkd economy..

Similarly, in the "Programme of Action on the Establishwent of a New

International Economic Order" the General Assembly, while dealing with

the‘fundamenta] problems of raw materials and primary commodities as

" related to trade and developmemt, stated that all "efforts should be

made: . . . To evo]vg a just and equitable relationship . . . and to

a

12 Thomas M. Franck and Evan R. Chester--Comment--"At Arms tength:
The Coming Law of Collective Bargaining in International Relations
Between Equilibriated States"--15 Virginia Journal of Inter-
national Law 579 at pp. 588-590 (1975).

13 "Declaration on the Establishment of a New International Economic
Order"--G. A. Res. 3201 (S-VI) para. 4(j)--13 1.L.M. at p. 718.

.
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work for a link between the prices of exports of dcve]oping countries
and the pric&s ot)thuir fmporte from developed cooutries.“]4
‘Law, it m&st be conceded, has ngt played a particulurly creative
role to date in the present international cconomic order. A1l this is
in the process of change, more particularly as commodity produccrs

g

among the developing countrics have bequn to reciate that when they

.combine (just as-the workers in the irdustrial We\tern cowntries did)
they ray just hawg-the necessary power to emanéip te thomsel,cs f ron

the so-called "frec" market, the rules qof which have inevitably favoufed
the economically powerful purchasers of the developed States. The u
Secrétary—Genera] of UNCTAD, Gamani pdrea, recently observed that

in the case of basic prﬁﬁmry commodtties wholly or mainly produced in
developing countries and for which world market conditions were suitahle,
a closer co-ordination of policies awrong these countries was desirable
with a view to cbtaining a nore remuner@éli? 103L1 of prices.]5
Undoubtedly the success of 0.P.E.C. (Organization of Petroleum Exporting
Countm‘es)]6 may be a future model for other groups of developing
‘country producers. Accorvding to Gamani Corea the intermational econowic
system has failed, over the past two decades, to trénsmit adequately ’

to the develeping countries the remarkable expansion whihhas taken

place in the developed worlid. In his view it is desirable to create

14 G.A. Res, 3202 (S-V1) para. 1.1 (d)--Ibid., at p. 722.

15 Ursual NassErﬁwn "Interview with Gamani Corea, Secretary-General
of UNCTAB,, on the Problem of Production of Primarg Commod1t1es"
9 J.W.T.L. 15 at pp. 15-16 (1975).

16 Jahangir Amuzegar “OPEC In The Context Of The Global Power
Equation" 4 Journal of International Law and Policy 221.

~
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5 viéble long- -term 1nst1tut1ona] framework which will not on]y
facilitate the further expansion of the wor]d econonmy but fac111tate
‘its structural .transformation. There is n;Ld for diversified action,
-greater access to markets and a ﬁew approaqh to the.prOblem of
c@modi ties. Gamani Corea felt that the few commodity agreements in
existence are not all funct1on1ng well nor supported by a11 the part1es
to them. He po1nted out that the consuner countries m1ght perhaps be

mofe concerned than in the past‘w1th.the need for assured supplies

and for an orderly price situation, while producer countries were

17

_ concernéd viith the need for strengthened earnings arld asfured markets.

& LY
.. '

I't is within such a‘context that agreed solutions wil futgre;have

2

to be made. - . ( )

It might be useful to briefly out]ing‘what was intended by the
. & N

"Declaration”, the "Progranne of Actio;" and the "Charter" pentioned

above. The Charter was clearly meanf by the General Assembly to

"establish or improve norms of Gnivérsa app]tcation for the develop
ment of'internationé] econoﬁic“relations on a Jjust and equitable basis
The Charter f;rther emg]pys;most perenptory lanyuage and lists sixteen
principles which “shall" goverﬁ international economic relations.
plan for the new international economic order is dichotomous .
1iéation c¢f world trade" is to be associated with "additional
w19

for the international trade of developing countries.
N .

It i

-

17° Ursula Wasserman, op. cit. at pp. 16-17.
18 G.A. Res.. 3082 (XXVIII) U.N. Doc.
19 G.A. Res. 3214 (XXIX) 6 November 1974, U.N. Doc.
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~envisaged that MFN treatment may have to be the-rule anong qgwajoced

States, while "genera]iged preferentir], non—reciprodh] and non-

N

discriminatory treatment" is t®~apply to the developing countries.zo
: evel

The result is that the Charter, by setting standards for all dealings

’, -
in the world econowy has a generalized flavour, with, according to e
Western critics, a “double st;hdard"Z] carefully woven into the

general framework; no single right or duty can prevail in any given

situation in a way which compromises the pursuit for iyomic develop-
22

ment.

On the other hénd, the Programme of Action makes many specific
recommendations like proposals for monetary reform5123 preferences for
developing countries in shipping and insurance; refunding of customs
duties collected on products from developing countries;z4 a ﬁrohibit{on
of new investment in synthetiés which compete with primary products

of'developing countries;25 and the promotion of reinvestment of

corporate profits in the deve1opﬁn% cbuﬁtries id\fpich they are earned.26
20 Articles 26 and 19 of the Charter of [conomic Rights and Dutf@é
of States--69 Am. J. Int'l. L. at pp. 491-492.
21 On the other hand, the developing countries retort can be that
they have been victims of a “doubte .standard" practised on them
all along bv the developed nations.
22 Article 3% . of the Charter in fact provides that in its appli-
cation and interpretation, the provisions of the Charter are
interrelated--69 Am.=J. Int'l. L..at p. 493. ' —_

23 G. A. Res. 3202 (S.VI) para. II.1 and 2.--13 1.L.M. at pp. 725-727.

24 G. A. Res. 3202 (5-VI) para. 1.3 (a) (W).--Ibid., at p. 724.

. A. Res. 3202 (S-VI) para. V.(e).--Ibid., at p. 728. .
- _— ~

G S-VI)
25 G. A. Res. 3202 (S-VI) para. I.3 (a) (xii).--Ibid., at p. 724.
26 G ).
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In fact the proposals for interfational monctary reform are most

.detailed, including the linkin

Special Drawing_Rightszith
27

development assistance. The Progrppne of Action is also concerned

only basically with the problems of the developing countries. It is
clear that fhe greater part of tke anxiety for the Programme of
Action was to suggest reforms that would be receptive to the inmediate

world econtmic crisis. - - : - ’

N

The imnediagte question as far as the developing countriecs are

i concerned is the legal-effect of the General Assembly lresolutionz8

adopting the Charter. It is abundantly clear that the Chairman of
the Working Group drafting the Charter, Jorge Casteneda; was of the

view that the purpose of the Charter vas to .
. enunciate authentic. economic /ughté and dutics
05 States 4in the only way which £t 48 Legieally pessible
to de so:  as nights and dutics of a junidical nature
intended te be bLnding L§ the drnagt should become pant

0f the conpus of internationed Law . . . . [He gelt the
Wonking Group should] formwlate Legal, and therefore
obligatony, nights and duties.29 ~

4

Further, the Charter should contdin certain principles of a universal
nature insofar as they apply to rights and duties of States. Also,

he held that the Charter shodI&‘strive to greate new rules which

would respond to £he present and future needs of the world community,
since nmerely to godify the exjsting internaticonal economric ]aw “would
be tantamount to defending the maintenance of the status quo, which-has

30

certainly not'pv’ted the welfare of two-thirds of mankind." Thus

27 6. A. Res. 3202 (S-VI) para. X.3 (g)--Ibid., at p. 734.

28 Richard Falk "On the Quasi-lLegislative Competence of the General
Assembly" 60 Am. J. Int'l. L. 782 (1966).

29 U.N. Doc. TD/B/AC.12/R.4 at p. 2.
30 Idem. -
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diate abandonment of the age-old “"double standard"--which they claim

’has(javoured the developed nations unduly--by redressing past inequities:

31

Hawever, at the First Session of the Workimg Group the United

States representative expressed doubt as ‘to the "advisab#Hity,

p0551b111ty or feasibility of mak1ng the r1ghts and dut1qs formulated -

in a draft Charter legally binding on the States

w32 At 1ts Second

Session the Working Group decided to leave the question of thé

Charter's legal force to the General Assembly.

33 The draft Charter

was concidered by the Second Committee of the General Assembly and

N

on Decemnber 6,

1974 the Second Comm1ttee resolved to subpit the

Charter to the General Assembly.

12,

against (Be]gium, Denmark, Federal Republic of Germany, Luxembourg,

34

The General Assembly on December

1974 adopted the Charter by a vote of 120 infavour, with 6

Britain and the United States)'andvIO abstentions (Austria, Canada,

Spain).3°

L
o
-

~ France, Ireland, Israel, Ita1y“n, "Netherlands‘, Norway and .

From the foﬁggbing it appears that a real consensus did not

. ’

3362 (S-VII) 16 September 1975--titled DEVELOPMENT AND
INTERNATIONAL ECONOMIC COOPERATION--in the Preamble reaffirms the
fundamental purposes of the “Declaration", “Programme"”, and
in particular the imperative need of

. redressing the economic imbalance betwecen developed and developing

L. 204 (1976).

Report o the Working Group on the\Charter of Economic Rights and
Duties of States on its First ﬁess1on, U.N. Doc. TD/B/AC/12/1 at

Report of the Working Group on the Charter of Economic Rights and
Duties of States on its Second Session, U.N. Doc. TD/B/AC/12/2 at p. 3.

a

31 G. A. Res.
"Charter" and "a
‘countries"--70 Am. J. Int'l.
32
para. 19.
33
34 Report of the Second Conmittee, U.N. Doc.
35 14 I.L.M. at p. 265.

A/9946 at p. 26.
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develop of the various groups. However, even if it is eonceded that

. k}he*Charter lacks immediate legal force, it clearly demonstrates the

course that future legal developments will take in this field,

particularly'as'the so-called “double standard” f9r international

economic practice has now been nearly um’verséﬂ'ly .regogr;ized--the
"dOubie standard” provisions on tra&e‘preferences<a;; development
assistance, were in the Seéond Committee deliberations addpted
unam’mous]y._36 Further, the Charter may ‘énce what States regar&
as "international cEstoh":37 Another factor is the concept that |
peftains to the quasi-legislative competence of the General Assembly--
the constant use of legal obligatory language challenyes the notton
that General Asgembly resolutions cénnot be legally bihdiné. Tﬁe
phrase "collective economié security for deve'lopment“:f,f8 may portend
the future development of iﬁstitufions not dissimilar to that’

applying to the sphere of collective security for peace.

36 Ibid., at pp. 263-265.

37 For this opinion, see Judge Tanaka in the South-West Africa
Cases (Ethiopia v. South Africa, Liberia v. South Africa),
Second Phase I.C.J. Rep. 1966, at p. 292.

38 Report of the Second Connﬁgkee, op. cit. at p. 29.
- ' . A

0
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New INTERNATIONAL Economic ORDER - S
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o . . . o b

UNITED NATIONS GENERAL ASSEMBLY RESOLUTION 320 (S-VI)-- D
o O May 1, 1974% ., Ty

\

Y
T3

;o .

e

The Gemeaal Assembly g .=, " vl 0. o oL h K . . e S
- Adopts ‘the following Declaration: . '

. Lo 4 .
DECLARATION ON THE ESTABLISHMENT.OF A REN  °
- INTERNATIONAL ECONOMIC ORDER'S -
g L

” .o : -

Habi.&g'gionyene_d a special session of the General Assembly to st‘;udy
for the, firsg timé the problems of raw materials and development, Lo
devo-ted‘tn:,;*& consideration of the most important economic problems
facing the wérld community, . " :

_We, the Members of the United Nations, =, -
o u* ) v

L . ' t. -
(ng in mind the spirit, purposes and principles of the Charter
of thé Uhited Nations to promote thé economic advancement and social
progr'ess‘,"ovf all peoples, : ’

SoZen;;wy pwda.(m our u‘ﬁed determi nationg w’or'k urgently for
\ . b . T e

THE ESTABLISHMENT OF A NEW INTERNATIONAL Vo
.. ECONOMIC ORDER o
comion interest
and co-operation among all States, ifrespective of tHeir economic
and social systems, which shall coryect inequalities and redress existing
injustices, make it possible to elifiinate the widening gap between the
developed and the developing countrips and ensure steadily accelerating.
economic’'and social develgpmnent-in pkace and justice for present and
future generations. . . ' ’ . '

1. The'greatest and most significant achievement during the
last decades has been the 1ndepehde'nc¥3 from’ colonial and alien

i
g hag .

o *Rerrinted from 13 International Legal Materials at pp. 715-719
(May, 1974). ‘ :
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.Which constitute. 70 per cent of the worl

Ty 1334
.

domination of a large number of peoples and natigs which has enabled
them to become members of the community of free oples. Techno-
logical progress has also been made in_all spheres of economi¢

. activities in the last three decades, thus providing a solid patential

for. improvin® the well-being Qf all peoples. However, the remaining
vestiges of alien gnd colonial dominatfon, foreign octupation, racial
discrimination, apdrtheid and neo-colonialism in all its forms
continue to be among the greatest obstacles to the full emancipation .
and progress of the developing countries and all the peoples involved.
The benefits of technological progress are not shared. equitably by .
all membersi of the international communi . The deweloping countries,
populations: account for only

. 30 per-cent of the world's income. It has prov Impossible to achieve
.. an even and balanced developwent of the interna onal community under
the existing international economic order. The 9ap between the

‘widen 4d' 8

(syifeM'ﬁMfEﬁ was established at a tfme when most of the developing
countries did not even exist as independent States and which perpe-

tuates 1neqqa11ty: L '

- 2. The present international economic order is in direct conftict
with current developments in international political and economic
relations. Since 1970, the world economy | experienced a series

of grave crises which have had severe repercussions, especially on the

«developing countries because of their generally greater vulnerability

$o external economic impulses. .The developing world has become a
powerful factor that makes its influence felt in all fields of inter-
national activity. These irreversibtle changes in the relationship of

- forces in the world necessitate the active, full and.equal participation

\
\

}

-

-

of the developing countries in the formulation and application of all
decisions that concern the international communi ty.

nce'the'reality of
munity. Current
that the interests

v 3; A1l these changes have thrust into promi
interdependence of all the members of the world c
events have brought into sharp focus the realizatio;

of the developed countries and the interests of th developing countries

can no longer be isolated from each other; that tWere is close inter-
relationship between the prosperity of the devdloped countries and the
growth and development of the developing count/ies, and that the .
prosperity of the international community as aywhole depends upon

the prosperity of its .constituent parts. Interhational co-operation
for development is the shared goal and commion duty of all countries.
Thus the political, -economic and social well-being of present and future
generations depends more than ever on co-operation between all members

of the international comnunity on the basis of sovereign equality and the -

removal of the disequilibrium that exists between them.

4, The new international economic order should be founded on full
respect for the following principles: : ‘

1

(a) Sovereign equality of States, self-determination of all peoples,

inadmissibiTity of the acquisition of territories by force, terri-
torial integrity and noninterference fn the internal affairs of other
States; - .

{
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. (b) Broadest co-operation of all the mewber States of the inter-
national community, based on equity, whereby the prevailing disparities
in the world may be banished and prosperity secured for all; -
" (c) Fil1 ‘and effective participation on the basts of equality of
811 countriés in the solving of world economic problems in the
common interest of \all countries, bearthg in mind the necessity
to ensure the accelerated development of all the developing countries,
while devoting particular attention.to the adoption of ‘spectal measures
in favour of the least developed, Jand-locked and tsland developing
countries as well as those develoging countries most serfously
‘affected by-economic crises and natural calamittes, without losing
. sight of the interests. of ather developing countries; BRI
{d) Every country has the right to adopt -the economic and ‘social
system that it deems to be the most appropriate for its own. devel :
R o gt gt Sy o
* resources’and al] economic activities. 'In order to safeguard these
resources, each State is-entftled to exencise effective control bver
them and their exploitation with.mdans sufftable. to is6 own situation,
including the right to nationalization oritransfer of ownership to
its nationals, this right being an expression of the full permanent
sovereignty of the State. No State may be subjegted ta economic,
political or any other type of coercion to preveht the .free and full
exercise of this inalienable right;
(fg A11 States, territories and peoples, under foreign occupation,
alien and colonial domination or apartheid have the right to restitu-
tion and full compensation for the exploitation and depletion of, /
and damages to, the natural and all other resources of those States,
territories and peoples; : ‘ .
(g) Regulation and supervision of the activities of transnational
corporations by taking measures in the interest of the national
seconomies of the countries where such transnatﬁonal?corporations
operate on. the basis of the full sovereignty of those countries.
(h) Right of the developing fcountries and the peoples of terri-
tories under colonial and racial domination and foreign occupation N
to achieve their liberation and to regain effective control over
their ratural resources and economic activities; R /
(1) Extending of assistance to developing countries, peoples-and
territories under colonial and alien domination, fore#gn occupation,
racial discriminiation or apartheid or which are subjedted to economic,
political or any other type of measures to coerce them in order to ;
obtain from them the subordination of the exercise of their sovereign
rights gnd to secu®@ from them advantages of any kind, and to neo-
colonialism in all its forms and which have established or are
endeavouring to establish effective control over their natural
resources and ecomomfic activities that have been or are still under
foreign control;
© (3) Jyst and
materials, prima
goods expofted by

le relationship between the prices of raw .
ts, manufactured and semi-manufactured

ing countries and the pYices of raw
materials, primary ities, manufactures, capital goods and
equipment imported |} with the aim of bringing about sustained
improvement in their unsatisfactory terms of trade and the expansion
of the world economy;

4
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‘aents oz ‘modern sc{ence and technoYogy, to m*&’

(k) Extens!on of actiye assistance to\developing countries by the - '
whole ipternational community, free of any political or military . '
conditions; :

(1) Ensuring that one of the main aims of the. reformed interna-
tional ‘monetary system shall be. thﬁbprn::tion of the developwent of
the developing c untr‘ies and the flow of real resources to
them; - )

(m) Inprovin ﬂbe competitiveness of nctura'l nurials facing
competition f ynthetic substitutes; :

(n) Prefereptial and non-reciprocal treatment. for developing
countries wherever| feasible, in all fields of 1nternltional pconomic

. co-operation, wherever feasible;

(o) Securing favourable condi tions for the trénsfer of financial
resources t.o developing countr1es. r.

oive. o) ¢ m o e
technology and the creation of indigenous. technology ‘for the benefit
of the developing co tri.; in forms and in accordance/with proceﬂhrcs

which -are suited to their economies; ~
v geﬂecessfty for all States to put an end to the waste of natura]

~resources. including food products;:

(r)|The need for developing countries to coucentrate a11 thein
resource r the cause of development;

(s) Stiengthening ~-through individual and co]lective,actions--
of -mutual edonomic, trade, financial and technical co-operation among
the developing countries mainly on a preferentfal basis; .

(t) Facilitating the role which producers associations may
play, within the framework of international co- operation. and in
pursuance of their aims, <inter alia, assisting in promotion of sus-
tained growth of werld economy and. acce]erating development of

developu'z;uut:ﬁes

Y 5 'The unanimous adopt1on of the International Development
Strategy for the Secohd Development Decade was an inportant step in the
promot1on of international economic co-operation on a just and equitable
basis.' The accelerated implementation of gbligations and commitments «
assumed by the international community within the framework of the
Strategy, particularly those concérning imperative development needs
of deve1op1ng countries, wauld contribute significantly to the fulfilnnnt
of the aims and objectives of the present Declaration. _

) ) > v .

6. The United Nations as a universal organization should be
capable of deaglng with problems of international economic co-operation
in a comprehensive manner and ensuring equally the interests of all
countries. It must have an even greater role in the  establishment
of a new international economic order. The Charter of Economic Rights
and Duties of States, for the preparation.of which this Declaration
will provide an additional source of inspiration, will constitute a

1 General Assembly Resolution 2626 ). .
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signtﬂcant contribution in this respect. A1l the States Hn?bgrs
ximum S,

of the United Nations are therefare called upon to exert
efforts with a view to securing the implementation of thi \Dec'nrat‘lon.
which is one of the principal guarantees for the creation of better
condit‘lons for all peoples to reach a life worthy-of human dignity.

7. This Declaration on the Establishment of a New‘intomtional '
Economic Ordér shall be one of the most important bases of economic :

re'lations between ‘all peoples and: nations.



APPCNDIX B

o CHARTER OF EcoNoMIC RIGHTS
- AND DuTies “oF StaTES
. B ! .

* UNITED NATIONS GENERAL ASSEMBLY
. RESOLUTION 3281 (XXIX)--December 12, 1974*

The General Assembly

: ! Recalling that the United Nations Conference on Trade and Develop-
L meat, in its resolution 45 (IT11) of 18 May 1972, stressed the mency "to °
.. establish generally accepted norms to.govern international relatjons
'*-. systematically" and recognized that *it is not feasible to establ
| a just order and‘a stable world as long as the Charter to protect the ’
. rights of all' countries, and in particular the developing States, is
not formulated",

Recalling funthen that in the same resolution it was decided to
establish-a Working Group of governmental representatives to draw up a
draft Charter of Economic Rights ahd Duties of States, which the Gederal
Asseimbly, in its resolution 3037 (XXVII) of 19 December 1972, dec1ded
should be composed of 40 Member States, .

Noting that in its resolution 3082 (XXVIII) of 6 December 1973,
it reaffirwed its convictiory of the urgent need to establish or imgrove
norms of universal app11cat1on for ,the development bf international
economic relations on'a just and,équ1tab1e basis and urged the Working

Group on the Charter of Econom1c/k1ghts and Duties of States to complete,
\ as the first step, in the codification and development of the matter,

the elaboration of a final draft Charter of Economic Rights and Duties
\ of States, to be considered and approved by the General Assembly at its
twenty-ninth session, .

Beaiing in mind the spirit and terms of its resolutions 3201

(S-VI) and 3202 (S-VI) of 1 May 1974, contatning the Declaration and
the Programme of Action.on the Estab11shnent of a New International
Economic Order, which underlined the vital importance of the Charter .

| to be adopted by the General Assembly at its twenty-ninth session and

’ stressed the fact that the Charter shall constitute an effective instru-
ment towards the establishment of a new system of international economic
‘relations based on equity, sovereign equality, and interdependence of
the interests of develuped and developing countires,

/

*Reprinted from 14 International Leqal Mater1als at pp. 251- 265
(January, 1975).

4
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Having exam4ned the report of the Working Group on the Charter of

Economic Rights and Duties of States on its fourth sesston, transmitted to
the General Assembly by the Trade and Development Board at its fourteénth
session, _

\ Expressing its appreciation to the Working Group on the Charter .
of Economic Rights and Duties of States which, as a result of the task
performed in its four sessions keld between February 1973 and June 1974, - ’
asseﬁb1ed the elements required for the completion and adoption of the «
Charter of Economic Rights and Duties of States at the twenty—ninth session
of the General Assembly, as previously recommended,

AdoptA and solLemnly p&OCLu&mA the following:

PREAMBLE : . .
The General Assembly,. P
Reaf{inming the fundamenta1 pufposes of the United Nations, in
particular, the maintenance of international peace and security, the
development of friendly relations among nations and the achi ent
of international co-operation in solving international probleMS in
the economic and social fields,

Afg<uming the neec for strengthening 1nternat10na1 co- operation
in these fields, .
L4 o
Reagginming funthen the need for strengthening international
co-operation for developnent,

- DeclLaning that it is a fundamental purpose of this Chapter to
promote the establishment of the new international economic order, based
on equity, sovereigh equality, interdependence, common interest and co-
operation among all States, 1rrespective of the1r economic and social
systems, ,

Desinous of contr1but1ng to the creat1on of -condi tions for:
’ (a) The attainment of wider prosperity among all countries and
~0f higher standards of living for all peoples,

(b)Y The promotion by the entire international community of
economic and social progress of all countries, especially developing
countries,

(c) The encouragement of co-operation, an the basis of mutual
advantage and equitable benefits for all peace-1¢ving States which are
willing to carry out the provisions of this Charter, in the economic, A
trade, scientific M technical fields, regardless of political, economic
or social systems, -

(d) The overcoming of main obstacles in the way of economice
developinent of the developing countries,

(e) The acceleration of the economic growth of develeping
countries with a view to bridging the economic gap between_developing
and developed countries,

(f) The protection, preservation and enhancement of the environ-
ment, ) .
Minddul of the need to establish and maintain a just and equitable

economic and social order through:
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(a) The acnievoment of more rational and equitable interw#tTonal
economic relations and the encqyragement of structural changes in the
world econony,

(b) The creation of conditions whic permit the further expansion

of trade and fntensification of economic ¢ ration among all nagions,
(c) The strengthening of the economic Wdependen ¥oping
countries,

'(d) The establishment and promotion of 1nternat 1 econOmic
relations taking into account the agreed differences in develgpment oi
the develop1ng countries-and their specific needs, iiﬂ’

, Detenmcned to promote collective economic security velop-
- . ment, in particular of the developing countries, with strict respect
- for the sovereign equality of each State and through the co-operation
. of the QTMN Anternational community, o A
Cons idering that genuine co- operat1 n among States, based on joint
consideration of ahd concerted- action regarding igternational economic
problems, is essential for fulfilling the international conmunity's
common desire to achieve a just and rational development of all parts
of the world, . ,
Stressing the importance of ensuring appropriate conditions for the
conduct ¢f normal economic relations among all States, irrespective of
) differences in social and economic systggs, and for the: full respect for
: the rights of all peoples, as well as ;I!sstrengthen1ng of instruments
of internationd&l economic co- operat1on as meang for the ¢ jdation of
peace for the benefTt of all, ’

1 ecohomic
benefit

Convinced of the need to develop a system of interna
)re1at10ns on the basis of sovereign equality, mutual and equita
and the clese 1nterre1at1onsh1p of the intergsts of all States..

. . Reiterating that the responsibfility for the deve1opment of every
country rests primarily upon itself but that concomitant and effective
international co-operation is an essential factor for the full achieve-
ment of its own development gOd]Sbs

‘F&Anly convinced of the urgent nced to evolve a substantia]lx
improved system of international economic relations,

o SolLemnly adoptA the present Charter of Lconomic Rights and-Duties
of States.

Ny
CHAPTER 1

Fundamentals of intepnational economic relations

Economic as well as political and other relations among\States
shall be governed, <n&en alia, by the following principles:.
\

-

’»
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i

|



" its national’ jurisdiction in accordance wi

development.

T T )
‘ . o

(a) Sovereignty \\hrritorial 1ntegr1ty and political indepen-

- dence of States;

Sove%gn equality of-all étgtes : ' v N
c) Non-agdression; 9 . >
d) Non-inteyvention; - : ‘
e} Mutual and equitable lnne(it, \t' :
f} Pedceful coexistence;
. g) Equal rights and self-determination of peoples;
N (k) . Peaceful settlement of disputes;
| Rem&dying of injustices which have been brought about by force
and which deprive a nat1o of the,gptural means necessary for its nonnal

Llfilment in good faith of 1nternat10na1 obligations.
Respect for human rights and fundamental freedoms; |
‘attempt to seek ‘hegemony and spheres ‘of tnfluence;

International co- operation for development;
‘ Free access to and from the sea by 1and locked countries within
the fr rk of the above principles.

S MPTERH

) Economic night and duties of States v

Article 1
. »

Every State has g‘b sovereign and 1na11ena§§e rlght to choose it

economic system as well”as its political, _social a.ﬂ'cu 1 system$ 'i L

in accordance with the will of its people, wathouta.uts 3
teercion: or threat in any form whatsbeVﬁ:u;~ - WL
-~ 3’ Q“-&

Art1}9 R A Y

. . '.":! )'.:" V“t "_ e
d. Every State has shaT &ly erercige figdl
dispdsqi i over

sovereignty, including posse ion, us o
wealth, natural resources ang economic ac vitiesy )?fs‘ g

2. Each State has the right.

(a) To regulate and exercise authoyi VErﬁfore1 invemeﬁt w1thin
s Taws and egu}atzon§ -and
priorites., No Stdte :

in conformity with its national objectivd{ :
nt %o for&1gn invest- % .

shall be campelled to grant preferent1a]lti§?

ment;

i ities of transnat1ona1
and take measures to,
hws, rules and regulations
g éies. Transnational cor-
R affairs of a host State.

. (b) To regulate and supervise theé
corporat1ons within its national jurisdig

ensure that such activities comply with 3
and conform with its economic and soci gl &
porations shall not intervene in the




b . .
.Every State should, with full regard for its sovereign rights, co-operate t
with other States in the exercise of the right set forth in this sub-
paragraph; . "
© (c) To natiof81ize, expropriate or transfer ownership of foreign
property in which case appropriate compensation should be Paid by the '
State adopting such measyres, taking into account its releVant laws and
" regulations and all circunm ces that the State considers pertinent.
In any case where the que¥tion of compensation gives rise.to a contro- -
versy, it shall be settled under the domestic law, of the nationalizing
State and by.its tribunals, unléss it is freely and mutually agreed by
all States concerned that other peaceful means be sought on the basis
of the sovereign equality of States and in accordance.with the principle
of free choice of means. . -

‘\ < . . _ " “ ‘
Article 3 ‘ s

342

&

In the exploitation of natural resources shared by two or mere
_countries, eath -State must co-operate on the basis of a*system of '
information and prior consultations im order to achieve dgptinum use
of such resources without causing damage to the legitimate interest of
otHeys. :

3

‘ 5 Article 4 <E§E;
. : 9

Every State has the right to engage_in‘*international trade. aﬁr‘ “
other forms of economic co-opergti&n irrespegtive of any differences

in political, econonic and social systems. Né State shall be subjected

to discrimination of any kind btased solely on such differences. In the" ’
pursuit of internat{onajyftrade and other forms of gcoMmic co-operation,

every State is free tq choese the forms of organizstion of its foreign
economic relations and to enter tnto bilateral and multilateral arrange-

ments consistent with its international obligations and with the needs

of international economic co-operation.

-

Article 5
‘ BJ

A1l Stateg have the right to associate in organizations of primary
commodity producers in order to develop bheir national economies to
achieve ble financing for their development, and in pursuance of their °
aims assY¥sting in the promotion of sustained growth of the world economy,
in particular.accelergting the development of developing countries.
Correspondingly all States have the duty to respect that right by
refraining from applying economic and political measures that would
Timit it. ' '



. flow and access- of. all commercial.goods traded at stable, remunerative

‘equitahle international economic relations and in encouraging struc-

‘ ' ‘ . ~ - ~'V' . .

Article 6

|

» It is theduty of-States to contribute to the development of
ifnternatjonal trade of goods particularly by means of arrangements and by
the conclusion of tong-term multilateral commod¥ty agreements;, where
appropriate, and taking into account the Ynterests of producers and
consumers. A1l States share -the responsibiltty to promote the regular

and equitable prices, thusiconmtributing to the equitable development of

- the world economy, taking into account, in particular, the interests of

developing countries. |-
‘ |

-

. Article 7,

Every State has the primary responsibility to promete the econo-
mic, social and cultural development of its people. To this end, each
State has the right and the responsibility to choose its means and goals
of development, fully to mobilize and use its resources, to implement
progressive economic and social reforms and ta ensure the full partici-
pation of its people "in the process and benefits of development. All
States have the duty, individually and collectively, to co-operate in
order to eliminate obstacles that hinder such mobilization and use.

['Y

Article 8

Stafes should co-operate in facilitating more fational and
tural -changes in the context of a balanced world economy in harmony
with the needs and interests of all countries, especially developing
countries, and should take appropriate measures to this end. g

. ) —

.

Article 9

& ) .
A1l States have the responsibility to co-operate in the ecenomic,
social, cultural, scientific and technological fields for the promotion
of economic and social progress throughout the ‘world, especially that
of the developing countries. : {

Article 10

~g -~
A1l States are juridically equal and, as members of the international
community, have the right to participate fully and effectively in the
internatiormal decision-makina process in the solution of world economic,
financial and monetary problens, .(nter alia, throeugh the appropriate inter-
national organizations in accordance with their existing ang evolving
rules, and to share equitably in the- benefits resulting therefrom.

Lo



&

‘ecohomic and social development.

£

Article 11

©

A1l States should co-operate to strengthen and continuously
improve the efficiency of international organizations in implementing
measures to stimulate the ge 1 economic progress of @)1 countries,
particularly of “developi es, and therefore should co-operate,
to adapt them, when app ~to the changing needs of Wnternatioﬁal.
economic co-opergtion. ‘ ‘

“ .’. .

- v Article 12 '

1. States have the right, in agreement with the parties concerned,
to participate in subregional, regional and interregional co-operation
in the pursuit of their economic and social development. A1l States enga-
ged in such co-operation have the duty to ensure that the policies of
those groupings to which they belong correspond to the provisions of
the Charter and are autward-looking, consistent with their international
obligations and with the needs of internationa?t economic co-operation
and have full regard for the legitimate interests of third countries,

- especially developing countries.

2. In the case of groupings ko which the States concerned have
transferred_pr may trarsfer certain fcompetences as regards matters that
come within the scope of this Chartey, its provisions shall also apply
to those groupings, in regard to such matters, consistent with the
responsibilities of such States as members of such groupings. Those
States shall co-operate in the observance by the groupings of the
provisions of this Charter. ' : ¥

S
Article 13

1. Every State has the right to benefit from"the advances and
developments in science and technology for the acceTeration‘of its

~
PN -
e

. 2. A1l States should promote international scientific and techno-
logical co-eperation and the transfer of technology, with proper regard-

for all ‘legitimate interests including, {nter alia, the rights and duties

of holders, suppliers and recipients of technology. In particular, all
States should facilitate: the access of developing countries to the
achievements of modern science and technology, the transfer of tech-
nology and the creation of indigenous techinology for the benefit of the
developing countries in forms and in accordance with procedures which
are suited to their economies and their needs.

3. Accordingly, developed countries should co-operate with the
developing couptries " the’establishment, strengtﬁening and develop-
ment of their‘Scienti?fp and technological infrastructures and their
scientific research and technological activities sc as to help to expand
and transform the ecoppmiés bf developing tountries.

" Y . *

e
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4. A1l States should co-eperate insexploring with a view to .
evolving further intern jonally accepted guidelines or regulations
for the tragsfer of teg logy taking fully into account the interests
of developing countries. ‘ '

-

R Article 14 . Y

«
AJ

) £very State has the duty to co-operate in promoting a steady
and increasing expansion and Jiberalization of world trade and an
improvement in the welfare and living standards of all peoples, in
particular those of developing countries. Accordingly, all States
should co-operate, inter alia, towards the progressive dismantTing of
obstacles to trade and.the improvement of the jnternational framework

for 2he conduct of world trade and, to these ends, co-ordimated efforts o
shall be made to solve in an equitable way the trade problehs of all
caunt taking into account the specific trade problems of the ’

'ng countries. In this connéxion, State shall take measures X
aimed ®t secyring additional benefits for the international trade of

- developing cauntries so as to achieve a SubstaAtia1 increase in

their ¥oreign exchange earnings, the diversifitation of their exports,
the acceleration of the rate of growth of theig trade, taking into
account their development needs, an improvement.'in the possibilities

for these countries to pagticipate in the expansion of world trade and

a balance more favourable 'to developing countries in the sharing of

the advantages resulting from this expansion,. through, in the largest
possible measure, a substantial improvement in the conditiqns of access
for the prqducts of interest to the developing countries and, whereyer
appropriate., measures desighed to attain stable, equitable and remunera-
tive prices for primary products. :

\

. )/ Article 15 .
o 4 ~ o ¢
A1l States have the duty to promote the achievement of general and
complede disarmament under‘..ecfive international control and to utilize
resources freed by effegtive disarmament measures for the economic
social development of countries, allocating a substantial portion

of such resources as additional means for the development needs of

developing.countries.
(S

Article 16

1. It is the right and duty of 31f Statess individually and
collectively, to eliminate colonialism, apantheid, racial discriwi-
nation, neo-colonialism and all forms of foreign aggression, occupation
and domination, and the economic and social consequences thereof, as
a prercquisite for development. States whfch practice such coercive
policies are economically responsible to the countries, territories
and peoples affected for the restitution and full compensation for: the

R S
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- exploitatton and dépletipn'of,.and damages to, the natural and all other -
resources of.those countrlés, territories and peoples. It'j&-the duty

of all States'to extend assistance to, thgm.

2. No State has the right to promote or encourage investments \; _
that may canstitute’ an obstacle to the'jiperation-of a .territory ogcupiéd -
by force. , T : SRS SN '

a

; 4 Article 177

<

-~

ILnternational é%—operation for development is the shared goail
and common duty of all States. Every State should co-operate with
the efforts of developing countries to accelerate their economic and
social development by providing favourable external conditions and by . T
extending active assistance to them, consistent with their develop-

«ment needs and objectives, with strict respect for the sovereign : N
equality of States and free of any conditions derogating from thédir
sovereignty. ' N

¢ Article 18

»

Developed countries should.eéxtend, improve and enlarge the system
‘of generajized nonsreciprocal arm?non-discriminatory tariff preferences
to the developing countries consistent with the relevant agreed conclu-
sions and relevant decisions as adopted on this subject, in the>frame-
work of the competent international orgunizations. Developed countries .,
should also give serious consideration to the adoption of other differen-;‘
~tial measurgs; in areas where this is feasible and appropriate and in '™ -
ways which will proyide special and more favourable treatment, in order
to meet ‘trade and development nceds of the develoffing countries., In
the conduct of international economic relations the developed countries
should endeavour to avoid measures having a negative effgct on -the .
development of the national economies of the -develpping countries,.as -

“promoted by generalized tariff prefeﬁences and other generaily agreed
differential measures in their favour. e
[ . a

Article 19 .
7

- .

With a view to acce€lerating the economic growth of developing
countries” and bridgingﬂth%'fconomic gap between developed and developing
countries, developed ies should grant generalized preferential,
non-reciprocal and -digcriminatory treatinent to developing countries
in those fields of jnternatjonal economic co-operation where it may
be feasible. :

o ' N

b '."f‘ . o .
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O - _ Article 20 %

- _Developing countries, should, in their efforts to increase their
.over-all trade,, give due att ntion to.the possibility of expanding their
trade with socialist countries, by granting to those countries conditions
for trade not infericr to those grantfd normally to the developed mdrket
economy cowntries. “ . S
. - \ ,

Article 21
b

Developing countries should-endeavour to promote the expansion
of their mutual trade and to this end, may, in accerdance with the )
existing and evolving provisions and procedures of international agree-
ments where applicable, grant trade preferences to other developing
‘countries without being obliged to exterd such,preferences to developed
coyntries, provided these arrangemerits do not constitute, an impediment
to ggderal trade liberalization and expansion.

’ i N
Article 2?' '

<

1. A1l States should respond to the generally recognized or
mygually agreed development needs and objectives of develioping
c:‘ntries by promoting {increased net flows of real resources to the
developing ‘countries from all sources, taking into account .any obliga-
tions and cohmitments undertaken by the States concerned, in order to
reinforce the gfforts of developing countries to accelera®e their
economi¢ and social development. - e

- 2. In this contex£. consistent with the aims ﬁﬂdgobjectives
mentioned above and taking into account any obligations and commit-

m@hts undertaken ih this regard, it should be their endeavour to .
increase the net amount of financial flows from official sources to, *
-developind gountries and to improve the terms and conditions. i

- 3. The flow of development -assistance resources should include
economic and technical assistance.

4

Article 23

’

F

- To enhance the effective mobilization of their own resources, the
developing countries should strengthen their economic co-operation and
expand their mutual trade so as to accelerate their economic and social
development. A1l countries, especially developed countries, individually
as well as through the competent international organizations of which
they are members, should provide appropriate and effective support and
co-operation. .

y7~h-.
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Article 24 |
[
A)l States have the duty to conduct their mutual economic L
relations in a manner which takes iméo account the interests of other - . “Hﬁlf*

countries. , In particular, all States should avoid preJudicing the
1nterests of deVeloping countries.

Article 25 Y

- :‘,J ‘e
In furtherance of world economic development, the international o

comunity, especially its developed members, shall pay special atten- '

tion to the particular needs and problems of the least developed among

the developing countries, of land-locked developing countries and also :

island developing countries, with a view to helping them to overcome |

- their part1cular difficulties *and thus contribute to their econofnic and
social development.

Article 26

A11 States have the duty to coexist in tolerance and live
together in peace, irrespective of differences in political, economicy .
social and cultural systems, and to facilikate trade. between States
having different economic and social systems. International trade
should be conducted without prejudiCe to generalized non-discriminatory
and non-reciprocal preferences in favour of develgping countries, on
the basis of mutual advantage, equitable benefits and the exchange of
’ most favoured nation treatment. '

P

Article .27

1. Every State has the right to fully enJoy the benefits of
world invisible trade and to engage in the expansion of -such trade.

2. World invisible trade, based on efficiency and mutual and
equitable benefit, furthering the expansion of the world econony, is
the common goal of all States. The role of developing countries in
.world invisible trade should be enhanced and strengthened consistent
with the above objectives, particular attention being paid to the
spec1a] needs of developing countries. !

s

3. Al11 States should co-operate with devel countr1es in
their endeavours ta increase the1r capacity to earn ign exchange
"from invisible transactions, ’in accordance with the potential and
needs of eaxch: developing country, and cons1stent with the obJect1ves
mentioned above.

r & -
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>  in the prices of exports of developing countries in relatio
.- %: o+ OF their imports su as to promote just and equitable terms

[

for producers and consumers.

* equitably by all States, taking into account th

i

d ,\ » ) ) } . N . ,A |
’ . £ !

" Article 28

4 {
v i e
A1l States have the duty to co-operate in achieving adjustments
to prices
f trade
fér them, in a manner which is remunerative for producers and equitable

/

!

. y
!

v CHAPTER II1I

Common nesponsibilities towards the international community

) .

i ' ) . ‘ AN . /
\\; : Article 29 A~

- The sea-bed and ocean floOr and the subsoil thereof, beyond the
limits of national jurisdiction, as well as the resgurces of the area,
are the conmon heritage of mankind. - On the basis the principles
adopted by the General AsseEny in resolution 2749/ (XXV) of 17
December 1970, all States shall ensure that the exgloration of the |
area and exploitation of its resources are carri out exclusively for
peaceful purposes and that the benefits derived therefrom are shared
particular, tnterests
.and needs of developing countries; an international regime- applying to -
the area and its resdurces and including appropriate internatiogal
machinery to give effect to its provisions shdll be established by an
international treaty of a universel character, generally agreed upon.

Article 30

L

The‘ protection, preservé!io and the enhancement of the environ-
ment for the present and future generations is ithe responsibility of
all States. Al1 States shall endeavouy to establish their own' environ-
mental and developmental policies in gonformity with such responsibility.
The environmental policies of all States should enhance and not adversely
affect the present and future development potenti§1 of developing
countries. All States have- the responsibility to.'énsure that activities.
Within their jurisdiction or control da'#ot cause damage to the environ-
ment of other States or of areas beyowd.the limits of national juris-
éﬁﬁtion. A11 States should co-operate in evolving international norms

'~regu1atiQQ§ Jr the field of the environment.

. - -
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..,"\ " CHAPTER ?,
: Finat provisions

Article 31

x

A1l States have the duty to contribute to the bitengeh expansion
of thé world economy, taking duly into account the close i rrelation- -
ship bet the welll-being of the developed countries and t@e growth
and devel nt of the devetoping countries and that the prosperity of
the Intepmaifenal community as a whole depends upon the Rrosperity
of its ¢ ftuent parts.

PR

Article 32

4

,_fUNo State may use or encourage the use of economic, political or
any ‘oher.type of measures to coerce another State in order to obtain
from 1t~thf subordination of the exercise of its sovereign rights.

Ar@icle 33

-

-1. Nothing in the presenL‘Charter shall be construed as impairing
or derogating from the provisions of the Charter of the United Nations
or actions ‘taken in pursuance thereof.
2.- In their interpretation and application, the provisions of the
present Charter are interrelated and each provision should be construed
in the context of the other ‘provisions. . .

Article 34 -

An item on the Charter of Economic Rights and Duties of States
shall be inscribed on the agenda of ‘the General Assembly at its thirtieth
session, and thereafter,on the agenda of every fifth session. In this
wdy a systematic and comprehensive consideration of the implementation
of the Charter, covering both progress achieved and any improvements and
additions which might beceme necesﬁary, would be carried out and appro-

550_

priate measures, recommended. Such ‘consideration should take into account

the evolution of all the economic, social, legal and other factors related
to the principles upon which the present Charter is based and on its
puwrpose.



’ APPENDIX ¢ .
INTERWATIONAL - CHNBER OF  commeRCE (ICC Publication 290)

UNrcorm CusToMs AND PRACTICE . FoR - -
Documentary | CREDITS “1974 ReVysion”

.

o GENERAL PROVISIONS AND OEFINTTIONS'
These 5r6Visions and definitions and thgvfdlldwin? articles apply - |
to all documentary credits and are binding upon all parties .
thereto unless Otherwise expressTy agreed. . .

For the purposes of such provisions definitions and articley .

the expressions "documentary credjt?S)" and “credit(s)" uscd

therein mean any arrangement, however named or described, whe reby

a bank (the issuing, bank), acting at the request and in acecordance
with the instructions gf.a,custoner (the applicant for the credit),

(i) is to make payment to or to thc order cf a third party (the
beneficigry), or is to pay, accept or negotiate bills of exchange
(drafts) drawn .by the beneficiary, or

(i1) authorises such payments to be made or such drafts to be
paid, accepted or negotiated by another bank, ~° . v,

against stiQu]ateH documents , provided that thé terms and condi tions
of the credi't are grplied with., - . :

Credits, by their néture, are separate'transacfions from the sales
or other contracts on which they may be based and banks are in
No way concerned with or bound by such contracts.

Credit instructions and "the credits themselves must be complete
and precise. - . . v

In order to guard against confusion and misunderstaggingy'i
issuing banks should discourage any attempt by the applicant for
- the credit to include excessive detail.

\

The bank first entitled to exercise the option available under artﬂ
32 (b) shall be the bank authorized to pay, accept or negotiate

§

*

Reprinted from 1976 Lioyd's Maritime Co
PP. 15-28 (February 1976).
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under a credit. The decision of such bank ;hall bind all parties
concerned. : x ) %

»

A bank {§ authorised to pay or accept under a credit by being
specifically nominated in the credit.

A bank is authorised to negotiateiunder a credit either
(1) by being specifically nominated in the credit,|or |
(11) by thé credit.ﬁging freel} negot1ab1e‘by any bank.
f. A benefictaryg can in no case'avail himself of the contractual

relationships’ existing between banks or .between the applicant for
the credit and the issuing bank.

A. FORM AND NOTIFICATION OF CREDITS s

Article 1

; L}

a. . Credits may be either’

(i) revocable, or . /

(i1) irrevocable. -

b. A1l credits, therefore, should clearly indicate whether they are
revocable or irrevocable. :

C.  In the absence of such indication the credit shall be deemed to be
revocable.

Article 2

A revocsble credit may be amended or cancelled at any moment
without prior notice to the beneficiary. However, the issuing
bank is bound to reimburse a branch or other bank to which such a
credit has been transmitted and made available for payment,
acceptance or negotiation, for any payment, acceptance or nego-
tiation complying with the terms and conditions of the credit
and any amendnents recelved up to the time of payment, acceptance
.Or negotiation made by such Branch or other bank prior to receipt
by iP of notice of amendment or of cancellation. . ‘

Article 3

a. An(ifre?ocab]e credit constitutes a definite undertaking of the
issuing, bank, provided that the terms and conditions of the
ckEdT;fbre complied with: :

AN

\I -
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c.

(i) to pay, or that payment will be made. if the credit
provides for payment, whether against a draft or not; °

(i1) to accept drafts if the crggit provided for acceptance
by the issuing bank or to be responsible for their acceptance
and. payment at maturity if the credit provides for the acceptance
of drafts drawn on the applicant for the credit or any Bt‘er
drawee specified in the credit;

(i1i) to purchase/negotiate, without recourse to drawers and/or'
bona fide holders, drafts drawn by the beneficiary, at sight or
at a _tenor, on the applicant for the credit on any other
drawee specified in the credit, or to provide for purchase/
negotiation by another bank, if the credit provides for purchase/
negotiation. : :

An irrevocable credit may be advised t6°a bereficiary through
another bank (the advising bank) without engagement on the part
of that bank, but when an issuing bank authorisé@s or requests
another bank to confirm its irrevecable credit and the latter
does so, such confirmation constitutés a definite undertaking
of the confirming bank in addition to the undertaking of the
issuing bank, provided that the terms and conditions of the
credit are comp11ed with:.

(i) to pay, if the credit is payable at its own counters,
whether against a draft or not, or that payment will be made
if the creqjt provides for payment elsewhere; o

(ii) to accept drafts if the credit prévides for acceptance
by the confirming bank, at its own counters, or to be respon-
sible for their acceptance and payment at maturity if the credit
prov1des for the acceptance of drafts-drawn on the applicant
“for the credit or any other drawee specified in the credit;

(iii) to purchase/negotiate, without recourse to drawers and/
or bona fide holders, drafts drawn by the beneficiary, at sight
or at a tenor, on the issuing bank, or on the applicant for

the credit, or on any other drawee specified in the credit,

if the credit provides for purchase/negotiatioqivJ -

Such undertakings can neither be amended nor cancelled without
the agreement of all parties thereto. Partial acceptance of
amendments is not effective without the agreement of all parties
thereto.

Article 4

a.

When an issuing bank instructs a bank by cable, telegram or
telex to advise a credit, and intends the mail confirmation to
be the operative credit instrument, the cable, telegram or telex
must state that the credit will only be effective on receipt of

»
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such mail confirmation. In this event, the dssuing bank must

send the operative credit instrument (mail confirmmation) ;and any
subsequent amendments to the credit to the beneficiary through *Te
advising bank. e :

The issuing bank will be responsibTe for any consequences arising

from its failure to follow the procedure set out in the- preceding

paragraph.

Unless a cable, te]egram or telex states "details to folleu (or
words of similar effect), or states that the mail confirmation .
is to be the operative.credit instrument, the table, telegram

or telex’will be deemed to be the operative credit instrument and
the issuing bank need not send. the mail confimation to the
advising bank. ,

f

Article 5

Article 6%

When a bank is instructed by cable, telegram or telex to issue,
confirm or agvise a credit similar in terms to one previously
established and which has been the subject of amendments, it
shall be understood that the details of the credit being issued,
confinned or advised will be transmitted to the beneficiary
excluding the amendments, unless, the 1nstruct1ons specify
clearly any amendments which are to apply.

~

If incomplete or unclear instruotions are received to issue,
confirm or advise a credit, the bank requested to act on such
instructions may give preliminary notification of the credit

to the beneficiary for information only and without responsibility;
in this event the credit will be issued, confirmed or advised

only when the necessary information has been received.

B. LIABILITICS AND RESPONSIBILITIES

Article 7

1

Banks must examine all documents with reasonab1e care to.
ascertain that they appear on their face to be in accordance
with the terms and conditions of the credit. Documents which
appear on their face to be inconsistent with one anotker will
be considered as not appearing on their face to be in accor-
dance with-the terms and conditions of the credit.

7

Article 8

a.

In documentary credit operatioms all part1es concerned deal in

» documents and not in goods.
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b. Payment, acceptance or negotiation again \QQJ il
' on their face to be in accordance wi e terms .énd co it

u

4"

e

of a credit by a bank authoris
the authorisation to take u ; [
which has effected the nt, acteptance or negotiatidgy

c. If, upon receipt of the doc s, the 1ssu1.g bank oﬁsidersg
that they appear on their facé not to be in.3ccordanciywith ¥
the terms and conditions of tHe credit, that bank must termine,
on the.basis of the documents alone, whether to claim that pavwment,
acceptance or negotfation was not effected in accordance With
the terms and conditions of thé credit. . .

to do ;o. binds the par

d. The issuing bank shall have a reasonable time to examine the

documents and to determine as above whether t0° make such a claim.
&

e. If such claim is to be made, notice to that effect, stating~the
reasons therefor, must, without delay, be given by cable or P
other expeditious means to the bank from which the documents
have been received (the remitting bank) and such notice must
state that the dccuments are being held at the disposal of
such bank or are being returned thereto.

f. If the issuing bank fails to hold the documents at the disposal

of the remitting bank, or fails to return the documents to such
bank, the issuing bank-shall be precliuded from claiming that the
relative paymeﬁt, acceptance or negotiation was not effected

in agcordance with the terms and conditions of the credit.

g. If the remitting bank draws the attention of the issuing bank to
"any irregularities in the documents or advises such bank that ~.
it has paid, accepted or negotiated under reserve or against a
guarantee in regpect of such irregularities, the issuing bank
shall not thereby be relieved from any of its obligations undfr
this article. Such guarantee or reserve concerns only the

relations between the remitting bank and the beneficiary. \
- ~ b h

‘.

Article 9

Banks assume no liability or responsibility for the form,
sufficiency, accuracy, genuineness, falsification or legal
effect of any documents, or for the general and/or particular
conditions stipulated in the documents or superimposed thereon;
nor do they assume any liability or responsibility for the
description, quantity, weight, quality, condition, packing,
delivery, value or existence of the goods represented thereby,
or tor the good faith or acts and/or omissions, solvency,
performance or standing of the consignor, the carriers or

the insurers of the goods or any other person whomsoever.



Article 10
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i .
Bagi!.assume no lipity or responsibility for the consequcnces
arising out of delay and/or loss in transit of any messages,
letters or documents, or for delay, mutilation or other errors

arising in the transmission of cables, telegrams or telex. Banks
assume no liability or responsipility for errors jn translation

‘K or interpretation of technical terms, and reserve the right’to .
transmit credit terms without translating them.  »
. . » - '
Article 11. é

Article 12

_a.

[
»*

Banks{assume no liability or responsibility for consequences
arising out of the interruption of their business by acts of .
God, riots, cijvil conmotions, insurrectigns,- wars or any other
causes beyond their control or py any strikes or lockouts.

Unless specifically authorised, banks will not effect payment,
acceptance or negotiation after expiration under Credits expiring
during such interruption of business. ’

o

[4

Banks utilising the services of anothef bank for the purpose of
giving effect to the instructions of the applicant for the
credit do so for the account and at the risk of the latter,

Banks assume no 1iability or responsibility should the instru-
ctions they transmit not be carried out, even if they have
themselves takem the initiative in the choice of such other
bank. . ‘- ' :

1 _ .
The applicant for the credit shall be bound by and liable to
indemnify the banks against all ob}igations_and responsibilities
fﬂposed by foreign laus and usages. '

.

Article 13

A paying or negotiating bamk which has been authorised to claim
reimbursement from a third bank nominated by the issying bank
and which has-effected such payment of negotiation shall not be

.required to confirm to the third bank that it has done so in

accordance with the terms and conditions of the credit..

C. DOCUMENTS &

Article 14 _ ' f’

a.

ATl instrugtions to issue, confirm or advise a ¢redit must state
precisely the documents against which Paymenty acceptance or
negotiation is to be made. <0

e
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b. | Terms such as "first class", "well known", "qualified" and the
like shall not be used to describe the issuers of any documents .
called for under credits and if they are incorporated in.the credit
terms banks will accept documents as tendered.

*C.1 Documents evidencing shipment or diépatch or taking in charge
(shipping documents()].

L4 ’ !
‘Am}ﬁls s BTN

Except -as stated in art." 20, the date of the Bill of Lading, or
the date of any other document evidercing shipment or dispatch
.or taking in charge, or the date indicated in the reception
stamp or by notation on any such document, will be taken in
each case' to be the date of shipment or dispatch or taking

in charge of the goods. '

*

Article 16

a. If words clearly indicating payment or prepayment of freight,

) however named or described, appear by stamp or otherwise on *
.documents evidencing shipment or dispatch or taking in charge
they Will be accepted as constituting evidence of payment of
freight. .

b. If the words "freight pre-payable" or "freight to be prepaid"
or words of similar.effect appear by stamp or otherwise on such
.documents they will not be accepted as constituting evidence
of the payment of freight. ‘ _

c. = Unless otherwise specified in the credit or inconsistent with any
of the documents presemted under the credit, banks will accept
documents stating that freight or transportation charges are
payable on delivery. v .

d. Banks will accept shipping documents bearing reference by stamp
or otherwise to costs.additional to the freight charges, such as
costs of, or diSbursements incurred in connection with, loading,

" unloading or similar.operations, unless the condition=&f the
credit specifically prohibit such reference.
«

Article 17 -

as "shipper's load and_count" or*said by shipper to contain" or
. wordg of similar effect, will be accepted unless otherwise specified

Shipping documents which bear(;éjlguse on the face thereof such
in the credit.

—
¢ 3



~‘. r-Qf t ons of carria

Artic]e"lB . \

a. A'c]ear\l’shipping document is one which®bears no superimposed .
cladgse or notation which expressly declares a defective con- = -
d‘ltion- of the goods and/or the packaging.

b. ka w111 refuse sh1pp1og documents bearing such clauses or
notations unless the credit expressly states the clauses or
notatmns which may be accepted -

C.1.1 Marine Bills of Lading ) .

Article 19 .

a. Unless spec1f1ca]1y authorised .in the credit B‘Hs o’; Lading.
‘of the. following nature will: l}e re,)é&ed # "". .

] S
(i) Bills of Lading issued by fomaf&'ng tm, L
-(7i) Bills of Ladmg which are issued under and are sub,)ect to -
the conditions of a Charter-Party, "
. (‘h"i‘) Bills of Lading,covering shipment: by §a1’11’ng vessels.
b. However, subject: te the above and unless ot’herwise' specified in the

credit, Bills of Lading of the following nature will be accebted:

(i) "Through" Bills of Lading issued by shipping companies or
“their agents even though they cowver several modes of transport.

(i1) Shor Form Bills of Lading (i.e., @ills of Ladmg issued by -
smpp]ng‘ ifes or their agents which indi e some or all
gby reference to @ source or document
Other thn the Bill of Lading).

(iii) Bi11& of Lading issued by shipping companies or their agents

covering unitized cargoes, such as those on pallets or in con-
tainers,

Article 2¢C

a. Unless othennse specified in the cre 'it\; Bills of Lading-must
4‘ show that the goods aPe loaded n board a named vessel or shipped
,on a named vessel.

be evidenced either by-a Bill-of Lading beari wording 1nd1cat1r1'@

b. Loadmg on board a named vessel or shpment\eﬁgaa named vessel mayo
' loading on board a named vessel or shipment ol a named vessel, or

or 1mt1aHed and dated by the carrier or‘ h
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. by means of a notation to that effect en thw é{l ing signed ‘
nt



.y

e ’ Ma. v
] ) .

N I ’ o 359

of this notation shall be regar(é;::h\ the date of loading on
board the named vessel or shipme t.on the named vessel.
Article 21 i
. .
a.. Unless transhipment is prohibited by the terms bf the credit,
Bills of Lading will be accepted which indicate that the goods will
be transhipped en route, provided the entire voyage is covered by

one and the same Bill of Lading."

b. _Bills of Lading incorporéting printed clauses stating that the

carriers have the ‘right to tranship will be accepted nodwithstarding
" the fact that the credit prohibi}s transhipment.
L - - ;0 .
Article 22 ’

a. Banks will refusg a Bill of Lading stating that the goods are
loaded on deck, unless specifically authorised in the credit.

b. Banks will not refuse a'Bill of Lading which contains a provision
that the goods may be carried on deck, provided it does not
specificatly state that they are loaded on deck.

4
C.1.2 Combined transport 'doct’ents.

Article 23 : , ' . - gj

a. If the credit calls for a combined transport decument, i.e., one

Article 24

which provides fom® a combined transport by at least two different
modes of transport, from a place at which the goods are taken

in charge to a place designated for delivery, or if the credit
provides for a combined transport, but in either case 86es not
specify the form of document required and/or the issuer of

such document, banks will accept such documents as tendered.

b. If the combined transport includes transport by sea the Hocumentu
will be accepted although it does not indicate that the goods are\
. on board a named vessel, and although it contains a provision that

the goods, if packed in a container, may carried on deck,
‘provided it does mot specifically state that they are loaded on
» deck. . . i :
.C.1.3 oOther shipping documents, etc. ,/}
' el ' ‘

. -

Banks will consider a Railway or Inlaffd Waterway Bill of Lading or
Consignment Note, Counterfoil Waybill, Postal Receipt, .Certificate of
Y -
- . ¥ f :

» . ) ‘. . »

-
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reception stamp of the carriaf\@r®his agent, or when it bears ’ 3
a signaturé purporting to bg.that of the carrier or his agent.
N -
, . é
Article 25 : .

N

Mailing, Air Mail Reéceipt, Air Waybill, Afr Consignment Note
or Air.Receipt, Trucking Cdmpany Bi1l of Lading or any other
similar document as regular sfyen such document bears the

Where §ucredit calls for an attestation or certification @f
weight in the case of transport other than by sea, banks will
accept a\weight stamp or declaration of weight superimposed by
the carrter on 'thg shipping document unless the credit calls
for a separate or independent cprtifigg&e of weiqht.

« €.2 Insurance documents, | ¢ v
. A. . ~ ° : ‘.\ ‘.
‘Article 26° - - . 1 _ : ?
a. Inswrance doeunients must be as speéifiedcjn the credit: and

qa.

must bé& issued and/or signeq.by insurane€ companies or their .
‘agents or' by und@®rwriters. . .

tes issued by brokers will not be accepted, unless speci-
authorised in the credit. "

» -

‘Unfless otherwise specified in the credit, or unless the insurance
dgcuments presented establish that the coverais effective at the
latest from the date of shipment cr dispatch 8r, in-the cdse of

combined transport, the daté of taking the goods in charge, banks
will refuse insurance documents presented which bear a date later
than the date of shipment or dispatch or, in the case of combined
transport,sthe date of taking thé goods in charge, as evidenced

.

by thd shipping documents.

Unless otherwfse specified in the credit, the‘insurance‘document
must be expressed in the same currency as the credit.

“The minimum amount for which insurance must be ePfegted is the CIF
value of the goods concerned. However, when the CIF value cf the
goods cannot be determined from the documemts on their face, banks
will accept as such minimum amount the amount of the drawing -under
the credit or the amount of the relative commergdal dnvoice,
whichever is the( greater. ' :

/ - A f
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,Article. 29 - . | . - “

oS -

L : N d \ ' ot

Credits shou]d‘xpressly state the type of insurance required
and, if any, the additional risks which are to be covered.

. Imprecise’ terms such as “usual.risks" or "customary risks"

should not be used; however, if such imprecise terms are.used,

~ banks will accept insurance documents as. tendered.

.

Failing spécffic instructions, banks wil} accept insurance
cover as tendered. N

Article 30  .'. ) S o ' "

-

Where a credit stipulates "insurance againsg all risks", banks
will accept an insurance document which contains any "all ris}cs"
notation or clause, and will assume no. r‘esponsib”lity if any

.'particmar risk is not covered.

8 | .
. - . .
. ! . .

Article 3 T L h Lo T

C.3 Commercial 1nv01cg§. . 9 v R

. Y ; 7 e
Ar/ticle 32 ‘ ) "'- \ -~ ». -’a‘* v

a.

"permitted by the credit.

- Banks will-accept an insurance document which indicates that the

cover js subject to a franchise or an excess _(deductib]g). unless L
M@s specifically stated in the credit that‘e ingurance must. ’ )
e d irrespective of percentage. - R

P
. . . . .
hadi o) « »

e : oo s : A Tt R

Unless otherwise specified in the cv(c;it, commercial invoices o
must be made out in the name of the applicant for the credit. . %
_ : K N T U
Unless otherwise specified in the credit, banks may refuse’ ¢ -
commerical invoices issued for amounts in.excess of the anioanV' <

¢. The description of the goods in the commercial invoice, must corres-

A
.
C.4 Other documents , o o R

Article 33 . -

b
* ,(‘#

pond with the description in the credit. In all other documengs - *
the goods may be described in general terms not inconsistent with -
the description of the goods in the credit. O

\ : . | . .

PN
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AR

. . .
When other documents are required, such as “‘mm“sek.e?f}.s"._
D@iyery Orders, Consular Invotces, €ertificate ofiori,gmf" : Qﬁ i
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“ / . . . A . -0 .l.,. : '. ' .’. .
| : | : - W g6
\ : Weight, of Quality or of Ana]ysis et!c s and when no further -
‘ definition is given, banks will azcept such documents as . N
tendered. i . . . S
' & ‘
: L ' ¢ ' v
< . : D. MISCELLANEDUS PROVISIONS ’
S ) Quéhtity and amount. ' S |
Article 34 : - e

- | a. The wotds "about", "i}rgor similar expresswns used in connec- “g

tion'with the amount 6F %he credit or the qudntity or.the unmit
prick of the goods are to be cg
not t&exceed 10% more or 10

mstrued as allowing a difference

b Unléss a credit stipulate gtity of the goods specified
ayst ot be exceeded or rglREERE hdlFance of 3% more or 37 -less.. .
% - will be permissible, alwa < Rat the total amoust of the '
' draiings does not exceed RN #P the credit. This-€tblerance
‘ % _ dods n n the &red pecifies quantity in terms of a :
state acking:units or individual items. . i)
.. . * - . ) . B Y
| [ S . ' | ) ’ i
. Partial shipments . . . o

. , . .
.Arhck* 35 . . . . ‘
_’a. Partial ‘shipments’ are a]'lowed unless the credit spec1f1ca11y |
/ states.otherwise. - , . B
 Shipments made. on yme ship and for the. same voyage, even if °
the BiTls of Ladirg dencing—shipment “on board" bear different -
«  dates and/or indicatg-differert ports of sh1pment mll not be: - .. @,,.
: regarded as part1a1 sh1pments e " - (e
Artlcle 36 oo
3 | ’
~% ... If- ship’ment by 1nsta‘lmen s within given periods is. st1pula‘ted and T
- T "y amg instalment is not shipped within: the period allowed for that ..
fnstalments the credit ceases to be availabje that or any N
1o _ subseguent ’fﬂStﬂlertS. unless otherwise spgcified in the creait .
. w‘ . . R .' Ne w‘ m. date . : l\ . . . ‘ 3 R '*,;f_:q
" i-me v SR Coe e
» b ~_. . ". :‘\‘

Al] credits whethcr revocab‘le oX i rrevocable. mst'stipuhte ,an . S

- y

. o ',..“ ,# : - .
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. expiry date ;:; tation of documents for payment, acceptance SRR
or negotfation, hotwithstanding the stipulation of a latest date :
for shipment. y : . ' . T
L ' - )
S . Lo ‘T‘%"{‘%v' 9
prcle 3 - o . -
- The words "to", “until", "till", and w?\ ‘ of simidar import
.. ‘applying ‘to the stipulated expiry daft presentation of -

documents for payment, acceptance or n_egotiq'.i\on. or to the
stipulated Tatest date for shipment, will be‘wnderstood to,
include the date mentioned.™ - : T :

» . ST
Co L L et M e
-, Article 39 , | gt _ ‘fii il
. ., . . . L ) g o» - . ‘ . ) -"' x.. ’ . .% ;;‘.,
" &:* When the lafed expiry date f1ls on a day on whieh SO
. are closed reasons other than those mentioned #n art.e i1,

FR e o

the expirty date will be extended until the first following .
. - - business day. o . : P -

‘..‘*l

b.*  The latest date for shigfient shall not be extended by reason of

: the extension of thé. Ty date in accordance with this Article.
Whev@'.the credit stigffates a Tatést date |for shipment, shipping
documents dated latergdhan such stipulated date will not be
accepted. If noTatdg date for'shipment iis stipulated in the
credit, shipping documents Wated, tater thah the’expiry date
stipuTated in the credit or amendments thereto will not be
accepted. . Documents other than. the shipping documents may,
however, be dated ¥ to and includimg the extended expiry date.

/. @@  Banks paying, acc pting br"negotia't on ‘s,uch extqnde& expiry
. - date must add to the documents« their, Certificationjn the - T

fallowing wording: " "Presented for paynment (or accepgance or -
negotiation.as thescase may be) within the expiry daje extended
» in accordarice with art. 39 of the Uniform Customs." J. \ ‘
Shipments, l@adinc or "atvch.“ : ‘ ‘ "
, - - a': Lt ‘ ‘_' -
Afticle 40 S ‘ P
a. .UnleSS the term@of the credit indicate otherwise, the viords - Y

“departure”, "dispatch”, "1oading” or \"sailing" used in stipulating
the latest date for shipment of the g@ds will be understood ta . - ‘

bf synonymous with "shigment". | | . - , e
b. Expressions soch as “prompt”, "impediateTy", “as soon as/possible” .
Jand the 1ike should not be used, If they are used, tBmks will . - °
.“interpret.them &5 a request for shipment within 30 days frem the :
®date on the advice of the credit to the benefictiary by the issuing :
bank or by an _qdvising.ba,nk. as the case may be. . } ‘ '

’_A - -
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o .. The expmssio on about® and simﬂar exprgsefons will be 4
' {inte n-ted as quest “for sKf] during  perfod from five °
. days before e days after t pecified date, both end days ’
. included. . ' w
‘l»- o g
v " W . © 1Presentationm.
. * ' 2 .
: A an
Article 4 R : .

Ul
Notw%hstanding the* requiremht of irt 37 that every credit must .
stifulate an expiry date for presentation of documents, credits -
‘ m‘?‘lso stipylate a specif %ﬁod of time after ,the date
* . of issua f&h& B{Hs of U or\pther shipping documents
decumpnts €or payment, acdeptance

- during "Fiisc 1
. -wg‘t“ﬂ ﬁ 17 -no such period of time 1s sti- '
.pu'lated in the Credit banks w{l1 refuse documents presented to . \

"" " thest liter than 21 days after the date of issuance of the Bills
F,"ﬂ" %,  of Lading or other shipping documegts. i .

. £
“Acticl 42 4 "N *th;? . - -
cticle o ;. e ¥ Cx e ."0

Banks ar under no oblfgat!o to accept prpsentanon of documents . . _
* outside en‘aoking hours. o °f  w.

4

’ 4 -

s

Date terms.

rticle 43

The ienﬁs "first half", "se\cond half" of a month shall, be construed -
respectively as fron{ the 1st to the 15th, and &he 16th to the last
day of each month, inclusive. ‘ ~ "

. ] ‘ Lo .
"+ Article 44 o SR

o

- The terms “begmning ’ mddle", or "erid" of a month shall he
ued respectively as from the 1st to the 1Qgh, the 1Tth to
the th. and the 21st to the last day of each mbnth, inclusive. .

.
Artic1e 45 - I -

Ite\ & bank 1ssuin? a credit 1nstructs that thc credit be confirmed

or advised as available “for one month", yfor $ix months" or the hke,
: .. but- dbes .not spacify-the. date from which -the time-:i8 to run, the

" confirming or advising bank will confirsior advfsg.the credit as
. _expiring at. the end .of such indicated pg‘ied frm the date of its T e
" comfdrmation or achice " B

C

~

.
-
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... ., -orédit to appear in any dotument other than {
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| E. TRANSFER

¢ o 3 »

Article 46 . )

a. A-transferable credit is a gredit under which the benmeficiary has
the right to give. instructions te the bank called upon to effect
- payment or acceptance or to .any baffk entitled to effect negotiation
'\ to make the credtt available in whole or in part to one or more
third parties (sneom! beneficiaﬁes)

b.~  The bank requested to effect the transfer. whether it has confirme

~ the ¢redit or not, shall be un3ér wg obligation to effect such .
transfer except to the extent and 1h the manner expressly consented

%0 by such bank, and untﬂ such ban';‘ s charges in respect of transfer .

the meaning of the term "transferable" and sh’()l not be used.

WA trﬁnsferable credit cah b: transferred once only. Fractiond of
‘a transferable credit. (not xceeding in the aggregate the amoup® 6?
the credit) can be transferred separacﬁy, provided partial shipmenfs

:»’ - are not-prohibited, and the aggregate o7 such transfers will be

Ce

“credit cambe transferred only, e terms and conditions spécified

considered as- constituting on‘ly\ transfer of the. iredwt The
‘in. the original credit, with '&eptwn of the“amount of the

"+ 0. credit, of any unit prices statéd therein, .and of the period of

walidity or period for sh1pment, any or al) pfuhich may be reduced
’or curtailed, . )

Addjt:or;all_y, the name- of ;the first beneﬂcia / 'can be substi tated

“for that of the applicant. for the credit, but ¥f the name of the

© wppticant for the credit is specifically requirul by the original
pvoice, such ’

reqwrement sl be fulfilled. _"*_a,\

f. The first beneficiary has the riqht t.o sms his own invoices
. for those of the sgcond beneficiary, for amounts net in excess of
v _the original amount stipulated in.Cwg credit and for the original
mit prices {f stfpulated in the crddit, and epon su;h substitutdon
- ¢ Invoices the first beneficiayy can draw under:the credit for
. the difference, #f any, petween his invofces and second beneficiary s
- invoices. When & gredﬂ has been trapsferred and the first
“ beneficlary is to Sippl¥ his ‘own. fWoTces in exchange for the
. second bemeficiary's imvoices but fails to do so on first deirand,
the paying, acgepting @ negotiating bank has the right to deliver
.-tq the fssufng bank - ‘dOCuneg.ts ceived under the credit, - _
“including the second heneficisry's 1nvoices. without further respon-
si nity to the first beneﬂciary

L .
-
Y
¢~ - .

el

m paid. R T P
charges in respect of transfers are payable the first bend— R
ﬂc ary unlpss otherwise spyfied. : N
redit can be tra{:sferred Mty if it is: expréssly des*gnated as L&
at8femadble” by the 1ssu1ng bank.  Terms such as "divisible", S
'fractfonable“. Mtassignable", and "transmissibje" add nothing to . e 5

.
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g. The first beneficiary of a transferdble credit can transfer the
credit to a waipnd beneficiary in tha same cduntry or in another
“country unless®the. credit spkcifical1y states otherwise. The
first beneficiary shall have the right to request that payment
or negotiation be cffected to the second beneficiary at the
place to which the credit has been transferred, up t® and including
the expiry date of the original credit, amd without prejudice to the
first beneficiary's right subsequently to substitute his own invoices
for those of the second beneficiary and to claim any difference.-due

.. %0 him. < .
. ra . \
Article 47, . . ,

The fact that a credit is not staled to be transferable shall not
gffect the beneficiary's rights to assign the proceeds of such
¢redit in accordance with the provisions of the applicable law.

vy
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¥his bylie indented made the xxijti‘ days of October in the xxx“
yere of our Sovereigne lord Kyng Henry the viiith Wytnessith that 1 .

Robert Man servent-to Syr Oswald Wylstrop Knyght have delyvered to
John HaWpdry merchant of the Newe Castell and layd in his shyb .
called the Thomas of the Newe €astell xxyjtl weye salt of-the measure
of Blythe to carye“to London to Dyce Key as shortly as wynde and

wether wyll sarve after days above-named and ther to delyver the

sayd salt to my master His assigney or lawful attorney Algp thin

sayd John Halmdry shalbe dyscharged and his shyp of the d s&Tt

after that he come to London to Dyce Key within vj lawfull workyng dayes
and ther to be payde his fraight and gonl!ycon fg; caryeing of the

sayd salt whiche is vjs viijd the weyé for xxvj'! wey takyng yn at

the sald pales of Blythe the cdaye above named Also the master of the
shyp called Thomas Gybsom shall have a payre of hosse clothe to doo
hys dylygence and hast the sayd voyage towards LongqQn Ande-in sytnesse.
of truth and these premysses ahove-named to be ffeWme and stable

We the seyd John Halmdry and Robert Manne hath wrytten our names with

our owne handes the days above named befgre Myghell Bynkes of Yorke
and other mor. *

L3

T . | .. g | r . —
' IR TER g Y
¢
* rReWﬂntcd from Selden Socie't;v SELéCT PLEAS IN.THE COURT OF ADMIRALTY,?
- Volwse I, at p. 61. ' .- k
' . ) ‘ .. : . » ‘ . 3
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BiLL oF LAbinG Issuep 1n 1713
— : AT BArRBADOS *

SHIPPED Ly the Grace of fod in good Order, and well conditioned 'y

by R in and upon the good Ship ‘called the

.- whereof is Master under Cod for this present

Voyage o and now riding at Anchor in the

and by God's Grace bound for

to éay Foun h. h. of num. Being on the proper acco.t & ask of
M.n. Benj.n Bronsdon menchant in Béstom beinag marked & numbered
as in the Margent, and are to be delivered in the like good order -

and well conditioned, at the aforesaid Port of

th%Danqer of t%ie Seas only excepted) unto

or to o assigns, he or they paying Freight for

the said Goods o : with Primage -and Averagelatcustonmd.
In Witness whereof the Master or Purser of the said Ship hath
affirmed to three Bills of Lading, all of this tenor & date: the
one of which three Bills being accomplisged, the othér two to stand
void. And so God send the good Ship to hér desired Port in Safety.
Amen. : ' ' ‘

Dated in . . . _ _ -

(Insides and Cbntcnté unknown, )
(Signature.)

o o

Ky ’ ’r-, .

*. Reprinted from M. Ba}&i Crutcher "The Ocean Bi]l ofga'd

A Study in Fo 11ization" 44 Tulane Law~Rev1ew 697 a

- e s,
A4
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.In this Convention:

APPENDIX F 4 U .

UNcITRAL'S DRAFT CONVENTION ON ' THE
CARRIACE oF Goobs By Sea*

PART 1. GENERAL PROVISIONS

Article 1. Defim‘tig‘ )

racting carrier" means any person by whom
ct.for carriage of goods by sea has been
er.

1. "Carrier" or
or in whose name a ‘cont
concluded with the ‘shi

2. "Actual carrigh" means any persan to whom the contracting

* carri entrusted fhe performancs cf ¢11 cr part of the carriage

a4

»

3. l"Consig

‘ means the person entitled to take delivery of the
goods.

., 4. "Goodt" means any kind of goods, including live animals; where
the goods are donsolidated in a container, pallet or similar article

'Wsport or where they are=packed, "goods" include such article
0

nsport or packaging if supplied by the shipper.

5. "Contract of carriade" means a contract, whereby the carrier
agrees with the shipper to carry by sea agagnst paymont of freight,

- specified goods from one port to another where -the goods are to be

de11vered

.6, "Bih of 1ad1ng“ means a docunment which ev1dences a contract
for the carriage of goods by sea and the takang *over Or loading of the
goods . by the carrier, and by which the carrier undertakes to deliver ‘
the goods against surrender of the document. - A provision in the
docugent that the goods are to be delivered to the order of a named
person, or to order, or to bearer, constitutes such an undertaking.

- Article 2 Scége of_gpplication

L -

.“‘ :
. Iﬁe pnovislpgs of this Conventlon shnll be applicable to.all
n;racts for c rr1ag of' gopds . by sea between ports in two different

States, if: o ‘ -
- . : ]

* Reprinted from U.N. Doc. A/CN.9/105, Annex (r97s)f

- ?69 -
;-:.._‘, L ‘-5 .o ' - >
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. (a). The port of Joeding as provided for in the contract of carriage
{s located in,a C?Qtraot1ng State, or .

(b) The port of harge as provided in the contract of carriage

is located in a Contr ng State, or L
z One of the opt1ona1 ports of discharge provided for in the

contract of carriage is the actual port of discharge and such port .

.1s located in a Contracting sunte, or _

-

v
9

(d} The bill of lading or other document ev1denc1ng the contract of
carriage issued in a Contracting State, or . ¢

(e) The bill,of lading or other document evfganc1ng the contract
of carriage prov1de§ that the provisions of thds Convention or’ the
-‘legislation of any State qjvihg effect -to them are to govern the contract.

2. The provisions of pa graph 1 of this article are applicable
‘without regard to the national\ty of the ship, the carrier, the sh1pper,
the consignee or any other intqrested person.

{
3. A Contracting 1tate mey also sapply, by its national legwslation,
the rules’of this Convent1on to domestic carriage.

’ 4. The provisions of this Convention shall not be app11cab1e to
charter-parties. However, where a bill of lading is issued pursuant to
a charter-party, the provisions of the Convention shall apply to such .
a bill of lading where it governs the relation between the carrier and
the holder of the bill of lading.

Article 3. Interpretation of the Convention

In the interpretation and application of the prov1s1ons of this
Gonvention regard shall be had to its international character and to
the feged to proiiote uniformity.

5

PART II. LIABILITY OF THE CARRIER ' _.

Article 4. Period of responsibility

» -

"Carriage of goods" covers the period during which’ the goods are-
in the charg the carrier at the port of’ load1ng, during the carriage
and at the ort of discharge. ' ‘

?'J"”' 2. Fbr the purpose of paragraph 1 of this article, the carrier
shall be deemed to be in ‘tharge of the goods from the time the carrier
‘has taken over the goods until the tlme the carrier has del1vered the
goods



. \ ' : 37

\

(6) By handing over the goods to the consignee; or

(b) In cases when the consignee does not reccive the qoods; by
placing them at the disposal of the consignee in accordance with
the cortract or with the law or with the usage of the particular
trade, .np1icablg at the port of discharge; or

{c) Py handing over the goods to an authority or other third-party
to whom, pursuant to law cr regulations applicable at the port of
discharge, the goods nust be handed over. .

3. In the provisions of paragrephs 1 and 2 of this article, reference
to the carrier or to the consignec shell nean, in additior ta the carrier
or ‘the consignece, the scrvants, the agdents or other persons acting
pursuant to the instructions, respectively, of the carrier or the
consignee. : !

Article 5. General rules

1. The carrier shell be liable for loss, darage or expense resulting
from loss of or dayage to the goods, as well as from delay in delivery,
if the occurrence which ceusced the loss, dariage or delay took place
while the goods were in his charg< as defined in. article &, unless
the carricr proves that he, his servants and agents took all wmeasures
that could reasoncbly be required to avoid the cccurrence und 1ts .
consequences. < E : ,////

- 7

J
2. Delay in delivery occurs when the goods have not been de]ivcrod)
at the port of discharge provided for in the contract of carriage \
within the. tiie exprescly aarecd upon in writing or, in {he alsence

of such agreement, within the time which it would be reasonable to

require of a diligent carrier, having regard to the circunstances of -
the case.
S 3. The person entitled to make a claim for the loss of goods may.

treat the goods as lost when they have not been delivered as required
by article 4 within 60 duys following the expiry of the tiwe for delivery
according lu paragraph 2 of this article.

4. In case of fire, the carrier shall be liable, provided the
claimant proves that the fire arone due to fault or negligence on
the part of the carrier, his servants or agents.

?

5> With respectt to live enimals, the carrier shall be relieved of
his liability where the lcss, daiiage or delay in delivery results fron
any special risks inhgrent in that kind of carriage. When the carrier
proves that he has couplicd with any special instructions qiven him by
the shipper re<pecting the animals and that, in the circumstances of the
casc, the loss, dumage or delay in delivery could be attributed to such
risks, it shall be presusied that the Toss, damige or delay in delivery
was so causcd unless there is proof that all or a part of the loss,

£
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damage or delay in delivery resulted from fault or negligence on the 2
part of the carrier, .his servants or agents. ) - /"'

_ 6. The- carrier shall not be liable for loss, damage or-delay in
.delivery resulting from meacures €0 save l1ife and from reasonable,
measures to save propgs}y at sea. RS )

7. dherq fault or'negy¥igence on the /;part of the carrier, his
servants or agents, concurs with anothcr cause to produce 19ss, damage,
or dclay in delivery the carrier shall be Tiable only for«that portion
of the loss, demcge or delay in delivery attributable to such tault
or ncqgligence, provided that the carrier bears the burden*of proving™
.the arount of loss, damage or delay in delivery not attributuble
thereto. ‘ ) 4 )

*Article £.  Limits of Tiability

Alternative A !

1. The liabidity of the carrier accordirn to the provisicns of
article 5 shall be linited to am amount equivalent to (...) francs per =

kilo of gross weight of the goods lost, damaged or delayed. ///,
Mternative B ,

1. (a) The liability of the carrier for loss of or darange to godds o )
according to the provisions of article 5 shall be limited to an amourn, ;
equivilent to (...) francs per kilo of gross weight of the yuids lost
or damaged. ‘

(b) The liability of the carrier for delay in delivery according
to the provisions of article § shall not exceed [double] the freight.

(c) In no case shall thg aggreqgate liability of the carrier, under
both subparagraphs (a) and (Eh}of this maragraph, excced the ltmitation
which would be estehlished uncer subparagraph. (2) .of this paragraph
fg>\¢ota1 locs of the goods with respect to which such liability was
incurred. :

Alternative C

. » -~ <o
1. The liability of the carrier according to the provisions of o -
article 5 shall be Timited to an amount equivalent to (...) francs v \'\\

per packagk or gther shipping unit or (...) francs per kilo.of gross
weight of the goods lost, damayged or do]ayed(;:ﬁchever is the higher.
{

2. For the purpose of calculating which Smount is the higher in
accordance with paragraph 1 of ‘this article, the following rules shall
apply:

(a) Where a confainer, pallet or similar article of transport is

used to consolidate goods, the package or other shipping units cnumerated

3

<



. ' PN i .

: Lo, s 373
in the bLi1) of lading as packed in4Such'p?{iclo of transport <hall be
decmed packaeces or shipping units,. E¥eept.as aforesaid the goods in

vsuch article of transport shall be, decred ,one shipping .unit.

(b) In cases where the article of ﬁranspont;itsg]f has becen lost
or damaged, that article of transport shall, whtén ‘not. owned or '
otherwise Supplied by the carriec, b congidereg'dnp separate shipping
unit. : . 3 Ty

t .

Alternative D o .o A

1. (a) The liability.of.th& cerrier for loss of or danage to
goods according to the provisions of article 5 shall be Timited to an
airount equivalent to (...) francs par package br other shipping unit
of (...) frencs per kilo of grdss weight of the.goods lost or dancged,
whichever is the hicgher. . o LT, . .

. - P '
. (b) The Tiability of the carrier for de]a} in delivery agcording
to the provi-ions of ‘avticle 5 shall not exgeed:

o
PR N

" varisticn X: [double] ‘the frei(yé' R ' Ve

. , A ' . \//"/\—
“variatior Y: o An enount equivalent to (xﬁy),g/ francs per package
or other shippirng unit or (x-y) froncs per kilo of yross weight
.of the goods delayed, whichever is ‘the higher.

(c) In rc case shall the aggrecete liability of the carrier, urder
both 'subparayraphs (a). end (b) of this paragraph, exceed the liritation
which would be estat lished under subparagraph (a) of . this paragraph
cfor total lose of the gouds with respect to which such Tjehility was
‘1ncurred. ) ' :
2. For the purpose of calculating which arount is the higher in
accardance yith paragraph 1 ot this article, the following rules shall
apply:, e N .
- . Y
(a) Where a container, pallet or <imilar article of tran<port is
used to conselidate qoods, the packege or other shipping units ’
entmerated in the bill of lading as packed in such articlte of transport .
shall be decrid packeces or shipping units. Except as af@resaid the e
§00ds in such article of transpert shall be deeied one shipping unit. K
) (b) In cases where the article of transport itself has been lost .
or damaged, that article of “transport shall, whgn not owned or other-
wisc supplied by the cairier, be considered one separate shipping unit.
N

k3
4

af It is assumed that the (x=y) will represent lower l1iiritations on
~ liability than those ectablished under subparagraph 1 {(a).

»

i
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1. (a) The liability of the carrior for lass of or danmuqe to
‘goods according to the provisions of article § shall be Timited to
-anount cquivalent to (...) francs per package or other shipping
unit or (...) francs per kilo of gross veight of the goods lost er’
dafiaged, whichever is the higher. | L :

(b) Th;‘Wiahility of the carrier for delay in delivery according
to the provisions of article .5 shall not Eicegd [d0qble] the freight.

{t) In no case shall Lthe 'agyregglie Tiability of the carrier, 4% °
-undcr both gubparagraphs (a) and {b¥of this paragraph, excecd the
limitation_which would be rgtablished under subperagraph (a) of this
paragraph for total loss of the ‘gouds with respect to which such .
Tiability was ;ncurred. ) i ‘ . '

2. :Wheré 2 container, pallet or similar article 6f transport is
used to consnlidate goods, limitation bused on the package or other
shipping unit shall rot be epplicable.

The fo]19winc_paragraghs_gj{ﬂlijgﬁgjj_gjternayiggs:

. Y
A franc reans a unit consisting of 65.5 milligrams of gold of mille-
stal fincness 900. s

The anount reférred to in paragreph’ 1-of this article shal] be
‘converted into the nationa] currency of the State of the court or
arbitraticn tribunal seized of the case on the basis of the official
value of that currency by reference to the unit defimed in the - _
preceding parayraph of thie articlé on the date of the'judgemontlor .
arbitrotion award. If there is no such official value, the corpetent
authority of the State concerned shall determine what shall he "
.considered as the official value for the purposes of this Convention.

Article 7. Actions in tort

. .
1. The defences ‘and limits of Tiability provided for in this
Convention shall epply in any action against\the‘carrier in respect of
loss of or damage to the goods covered’ by the contract of carriage,

as well as of delay in delivery, whether the action be founded in
contract or in tort.

2. If such an action is brought against a servant or agent cf
the carrier, such scrvant or agent, if he proves- that he acted within
the scope of his cmployiment, shall be entitled to avail himself of
the defences and linits of Tiability wihigh the carrier is entitled
to invoke under this Convention.

3. The agqregate of the awounts recﬁyerab]e from the carrier and e
any persons referred to in the préceding paragraph, shall not exceced )
the limits of ]iabi]ity’grovided for in this Convention. - - i
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) i:; Article & Logs of. right to limit Tiability

The carrier shall not be entitled to the benefit of the limitation
of Tiability provided for in articte 6 if it is proved that the damage

- resulted from an act wr omfssion of the carrier, done with the intent °
to cause such damaqge, er recklessly and with knowledye that such danraye
would probably result. Nor shall any of. the servants or agents of
the carrier be entitled to the benefit of Such.limitation of Tiability
with respect to dowage resulting from an act or omission of such
servants ‘or agents, done with the intent to cause such damage, or
recklessly and with knowledge that such dariage would probably rcsult.

. 8 . A (
Arficle 9. Deck cargo .

1 ° ‘

1. . Ree carrier shall be entitled tq carry the goods on deck only
if such carriage is in accordance with an agreement with the shipper,
with the usage of the' particular trade or with statutory rules or :
reqgulations. . .

2. If the carrier and the shipper have agreed that the goods shall
or may be'carried on-deck, the carrier shall insert in the bill of
lading or other document evidercing the contract of carriage a state-

cht to that effect. In the absehce of such a statement the carrier
== Jshall have the burden of proving that an agreement for carriage on

-deck has been entered into; however, the carrier shall rot be entitled

té invoke such an agreement against a third party who hasc?cquired a

bill of-lading in‘good faith.
~ Y .

s _have been cerricd on _deck contrary *to the
provisions of parggraph 1 of this article,. the carrier shall be Tiable
for loss of er age Lo the ygoads, as well. as for deley in delivery,
which results soWely from t carriage on deck, in-accerdance with

the provisions of ] 6 and 8. The same shall apply when the
carrier, in accordance with paragraph 2 of this agticle, is not
entitled to invoke an agreemznt for carriage on deck acainst a

third party who has acquired a bill of lading in good faith.

3. Where the

L 4
. 4. Carriage of goods on deck contrary to express agrecment for
the carriage under deck shall be deemed to be an act or omission of the
carrier within the meaning of article 8. '

I

Article 10. Lﬁabi]it} of contracting carrier and actual carrier

1. Where the contracting carrier has entrusted the performance
of the carriage or part thereof to an actual carrier, the contracting
carrier shall nevertheless remain responsible for the entire carriage

according to the provisions of this Convention. The contracting
carrier shall, in relation to the carriage performed by the actual -

/

”
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carrier, be responsible f6r the acts and omissions of the actual carrier
‘and of his servant° and agents acting within tho scopc of their mnplo?-

ment. : o ‘ o ~

2. The actual carrier alse shall be responsibte, according tu <///
the provisions of this Canvention, for the carriage performed by hin..
The provisions of paragraphs 2 and 3 of article 7 and of the second
sentence of article 8 sha}l apply if an action 1sxought against a
servant or agent of the actuu] carrier. '
3. Any special agrecient under which ‘the contracting carrier
assumes obligations not imposcd by this Convention or any waiver of
rights conferred by this Convention shall affect the actual carrier
only if agreed by him expressly and- in writing. : o KR
: :
4. Where and to the extent that both the contracting carricr and
- the actyuel carrier are liable, their liability shall be joint and
several.
5. The aggrggate of thec anounts recoverable from the contracting
carrier, the actual carrier and their Servants and agents shall not
exceed the limits prov1ded for in this Convention. : : .

6. MNothing in this article shall prejudice™any right of’ recourse '
as between the contracting carr1er and the actual carrier. f//)
- ‘

o

Article 11. Through carriage ’ ‘ ,
- 7

1. Where a contract of carriage provides that the contracting .
carrier shall perform only part of the carriage covered by the contract,
and that the rest of the carriage shall be performed by a person
other than the contracting carrier; the responsibility of the contracting
carrier and of the actual carrier shall be determined in accordance with
the provisions of article 10. ‘

2. Howeyer, the contracting carrier may exonerate himself from
Tiability for 1055, damage or delay in delivery caused by events occurring
while wne guods are in the charge of the actual carrier, provided that
the burden of proving that any such 10ss, damage o;*gp*gy in dclivery
was so caused, shall rest upon the contracting czvpter

PART III. LIABILITY OF THE SHIPPgﬁ .

Article 12. General rule ° - -

The shipper shall not he liable for loss or damage sustained by
the carrier, the actual carrier or by the ship unless sucH loss or
damage was caused by the fault or neglect of the shipper, his servants
or agents. v
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1. When the shipper hands danuer

~Article 13. Sptcial_gy}ig_gggﬂgpﬂgfﬁy;rgpogﬁ’

ous goeds to the curri)r, he shall

inform the carrier of the naturec of the q00¢s ard indicate, if necessary,

the character of the danger and the pr
shipper shall, whenever possible, mark

such goods as dangerous.

rendered inngc us by the carrier, as

2. Dangerous goods may at any ti
without paymengoor compensation by hin

charge by him without knuwledge of the

ccautions to be taken. The.
Or abel in a suiteble menner .

we be unloaded, destrcycd or
the circusstences nay require,

s where they khave been taken .in

irm rature Aand character.  Where

danggrous gouds are shippcd without the carrier neving knovledge of

their nature or character, the shipper

<hall be liable for all damages

and expenses directly or indirectly arisirg cut o1 or resulting from

such shipment.

3. HNevertheless, if such dangersus qoods, siipred with knowledge of
their nature and character, becone a denger 1o the shidp or carco, they
may in like manner be unloaded, destroyed or r:ndored innccuqus by the
carrier, as the circumstances may require, without paveent of compen-
sation by him except with respect to geneval «veraqge. if any.

-

Article 14. Issue of bill_of lading

. ‘

1. When the goods gre received i

CPART IV. TRAKSPORT DOCLrILTS

n the charge of the contracting

carrier or the actual carrier, the contragting carrier shall, on demand

of the shipper, issue. to the shipper a
other things the warticuldrs refgrred

2. The bill of ]adigq may be sig
_from the controcting carrier. R bill

bi11 of ladiny showing anong
to in article 15. :

ned by a person having authority
of lading signed-by the master

of the ship carrying the goods shall be deemed to have been signed on

behalf of the contracting carrier. -

Article ]5.' Contents

1. The bill of lading shall set
following particulars:

(a) The general nature of Lhe goo

N

,,,,, 200 bill o Fithigs )

AN
forth among other things the

’

ds, the leading marks.necessary

for identificaticn of the aoods, the number o+ packages or pieces,

and the weight of the goods or their q
such particulars as fugnished by the s

uantity otherwise expressed, all
hippcer;

377
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(b) the apparent condition of the goods; (\~
"N c) the name and principal place of ‘business of the carrier; ~——
. ' 2
(d) name of the shipper;
: T
tY) thedconsignee if named by _the shipper;
. N . . " 4
‘ (f.) Thtngort of loading under the contract of carriage and the
date on vh the goods werc taken over by the carrier at the port

of loading;,

-

The port'of discharge under the contraE>

)
(h) The nimber of originals of the bill of lading;
)

(i

(i) The signature of the carrier or a person acting on his behalf;
the signature may be in handwriting, printed in facsimile, pFrforated,
stonped,” in symbols, or made by any other mechenical or electronic
means, if the law of the country where the bill of ladiny is issued so.
permits; ¢

(g
h

The place of issuance of the-bill of lading; .

(k) The freight to the extent payable by the consigpec or other
indicaticn that freiYht is payable by him; and

(1) The statement referrcd to in paragraph 3 of article 23.

2. After the goods ¢re loaded on board, if the shipper go demands,
the carrier shall issue to the shipper a "shipped” bill of Tading
which, in addition to the particulars required under paragraph 1 of
this article shall state that the goods are on board a naned ship or
ships, and the date or dates of loadinyg. If the carrier has previously
issued to the shipper a bill of lading or other document of title with
recpect tc any of such goudsy on request of gthe carrier, the shipper
shall surrender such document in exchange fdr the "shipped" bill of
lading. The carrier may amend any previously issued documant in order
to meet the shipper's demand for « "shipped" bill of lading if, as
amended, such docurfent includes all the information required to be
contained in a "shipped"” bill of lading.

\

3. The absence in the 1,i1" of lading of one or more particulars
referred to in this article shall not affect the validity of the bill
of lading. - .

Article 16. Bills of Lading: reservations_and evidentiary effect

1. If the bill of lading contains particulars concerning the general
nature, leading marks, number of packages or picces, weight or quantity
of the goods which the carrier or other perscr issuing the bill of lading

)
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on his behalf knows or has reasonable grounds to suspect do not accurately
repreyent the qgoods actudlly taken over or, where a "shipped" bill

of lading is issued,- 1loaded, or if he had no reasonable means of
checking such particulars, the carrier 6r such other person shall
make special note of these grounds or inaccuracies, or of the absence
of reasonable means of checking. .

. 2. When the carrier or other person issuing the bill of Ta ‘ng on
his behalf fails to n on the bill of lading the appar C ition
of the goods, he is deepbd to have noted on the bill of ladi q that

"the goods were in aepparent good condition.

3. Except for particulars in respect of which and to the extent
to-which a reservation permitted under paragraph 1 of this article has,
been entered: '

' (a) The bill of lading shall be prima facie evidence of the taking
jover or, where a "shipped" bill of lading s issued, 1oadinq¢ by
the carrier of the goods as described in the bill of tading,; and

-~

(b) Proof to the contrary by the carricr shall not be admissible
when. the bill of lading has been transferYed to a third party, including
any consignee, who in good faith has acted in reliance on the descrip-
tion of the goods therein. :

4. A bill of lading which does not, as provided in paragraph 1,
subparagraph (k) of article 15, set forth the freight or otherwise
indicate-that freight shall be payable by the consignee, shall be prima
facie evidence that no freight is payable by the consignee. However,
proot to tHe contrary by the carrier shall not be adirissible when the
bill of lading has been transfcrred to a third party, including any
consignee, who in good faith has acted in reliance on the absence in
the bill of lading of any such indication.

ol

Article 17. Guarantees by the shipper

1. The shipper shall be deenfed to have guaranteed to the carrier
the accuracy of particulars relating to the general nature of the goods,
their marks, number, weight and quantity as furnished by him for inser-
tion in the bill of lading. The shipper shall indewnify the carrier
against all loss, damage or expense resulting fromMinaccuracies of such
particulars. The shipper shall remain liable even if the bill of
lading has been trunsferred by him. . The right of the carriéer to such
indemnity-shall in no way limit his liability under the contract of
carriage to any person other than the shipper.

2. Any letter of guarantee or agreement by which the shipper under-
takes to indemnify the carrier against Toss, damage or expense resulting
from the issuance of the bill of lading by the carrier, or a person
acting on his behalf, without entering a reservation relating to
paerticulars furnished by the shipper for ithsertion in the bill of lading,
or to the apparent condition of the goods, shall be void and of no
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effect as against any ‘third party, including any tonsiqgnee, to whom the
bill of ‘lading has becn transferred.

3. Such letter o} guaerantee or agreement shall be valid as ayainst
the shipper unless the carrier or the person acting on his Lieshalf, by .
onmitting the rescrvation referred to in paraqgraph 2 of this article,
intends to,defraud a third party, including any consignee, who acts in
reliqnce oun the description of the goods in the hill of laoding. It in
such a case, the reservation omitted relates to particulars furnished
by the shipper for insertion in the bill of lading, the carrier shall
have no right of indesnity from the shipper pursuant to peragraph 1
of this article.

4. In the cask refcrred to in paragreph 3 of this artjcle the
carrier shall be liable, without the benefit of the 1ini@T6n of
Tiability provided for in this Cenvention, for any loss, damage or
expense incurred by a third party, dncluding a consignee, who has
acted in reliance on the description of the goods in the bill of Tading
issued. b/

Article 18.  Documents other than bills of lading

-

When a carrier issues a document other than a bill of lading to
evidence a cgntract of ‘carriage, such a ducument shall pe prima facie

evidence of fhe taking over by the carrier of the goods as therein
described. . .

PART V. CLAIMS AND ACTIONS

Article 19. Notice of loss, damage or delay

4

1. Unless notice of loss or damage, specifying the general nature
of such loss or damage, be given in writing by the consignec to the
carrier not later than at the time the goouds dre handed over to the
consignee, such handing over shall be prima facie evidence of the
delivery of the goods by the carrier in goocd condition and as described
in the docurent of transport, if any.

2. Where the loss or-damage is not apparent, the notice in
writing must-be qgiven within 10 days after the completion of delivery,
excluding that day. .

3. The notice in writing need not be given if the state of the goods
has at the tine of their delivery been the subject of joint survey or
inspection.

b/ In regard to drafting changes that may be necessary, see U.N. Boc,
A/CN. 105 (feot-note 17) at p. 50 (1975). 3

)
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4. In the case of any actual or apprehended loss or danage the
carricr and the consignee shall give all reasonable facilities to cach
other for inspecting and tallying the goods.

5. NG compensation shall he payable for delay in do]%very unleas
a notice has hecn given in writing te the Carrier within 21 days fronm
the time that the goods were handed qver to the consignce.

6. If the goods have been delivered by an ac\¢al carrier, any notice
given under this article to the actual carrier shall have the same effect
as if it had been given to the contracting carrier.

Article 20. Linmit&tion Rerioc

1. The carrier shall be discharqged from all liability whatsocver
relating to carriage under this Convention unless legal or arbitral
Proceedings are initiated within [one year] Ltwo years J:

(@) In the cace of partial loss of or of damdge to tht yoods, or
delay, from the 1last dey on which the carrier has de]iv.péd any ofi the
goods covered by the contract; )

(b) In all other cases, from the ninetieth day after the tine the
carrier has taken over the goods or, if~hgkbas not-done 0, the tine
the contract was madeb ’

2. The day on which the period of limitation bogﬂns to run shall
not be included in the period. , i

3. The period of Timitation nay be extended by a declaration of
the carrier or by agrceient of the parties after-fhe cause of action
has ariscn.  The declaration or agreement shald be in writing,

é
4. The provisions of paraqraphs 1, 2 and 3 of this article shall
apply correspondingly to any diability of “the actual carrier or of any
servants or agents of the carrier or the actual carrier.

5. An action for indeinity agaihst a third person may be brought
cven after the expiration of the period of Timitation provided for in
the precediry paragraphs if brought within the time allowed by the law
of the Coure seized of theecase.  However, the Lime allowed shall not
be less than ninety days c&hmoncing from the day when the person
bringing such action for indennity has settiled the claim or has becn
served with process in the action against himself.

Article ?1. Jurisdictian

1. In a legal pProceeding arising out of the contract af carriage
the plaintiff, at his option, may bring an action in a contracting State
within whose¢ territory is situated:
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{a) The principal place of business.or, in the absence thereof, {
.——the or@tnary revidence of tha defendant; or
[ 3 g l.
(b) The place where the contract was made provided that the
defendant hes there a pldce of business, branch or agency through
which the contract was made; or

{c) The port of loading; #r -
'
(d) The port of discharge; or
(e) A place desiynated in the contract -of carriage.

2. (a) Notwithstanding the preceding provisions of this article,
an action nmay be broucht before the courts of any port in a contracting
State at which the carrying vessel may have been legaTly arrested in
accordance with the applicable law of that Stute. However, in such a
case, at the petition of the defendant, the claindnt must remove the
action, at his choice, to one of the Jurisdictions referred to in para-
graph 1 of this article for the deternination of the clain, but before
such remrowal the defendant must furnish-sccuripy sutficient to ensure
payment of any judgeront that may subsequently bLe awarded to the claimant
in the action;

(b) AT questions relating to the sufficiency or otherwise of the
security shell be deterrined by the court at the place of the-arrest.

3. Ne Tegal proceedings arising out of the contract of carriage
may be broudgiit in a place not specificd in paragraphs 1 and 2 of this
article. The provisions which precede ¢o not constitute an obstacle to
the jurisdiction of the contracting States for provisional or protective
measures.

4. (a) Where an action has been brought before a court competent
under paragraphs 1 and 2 of this article or where judgement has been
delivered by such a court, no new action shall be started between the
same partics on the sare grounds unless the Judgerent of* the court
before which the first action was brought is not enforceable in the
country in which the new proceedings are brought; .

(b) For the purpose of this article the institution of measures with
a view to ottairning enforcenent of a Judgenent shall not be considoredg :

s the starting of a new action; . C

(c) For the purpose of this article the removal of an action o
a different court within the same country shall not be considered as
the starting of a new action.

5. Notwithstanding the provisions of the preceding paragraphs, -
an agrcement made by the parties after a claim undor the contract of
carriage has arisen, .which designates the place where the claimant
may bring an action, shall be effective.



Article 22. Arbitration ~ t

1. Subject to the rules of this prtlcle, parti;k fiay provide Ly,
agreement thot any di<pute th.t nay ar1se under a contruct of ‘varriuye

shall be referred to arbitration, . -
4 -

-+ 2. The arbitration proccedings shall, ot the option of the ,"‘

plaintiff, be instituted at onc of the following places:
(a) A place in 4 State within whose tgrritory is situated
(i) The port of loading or the port of discharge, or
L ]

Y (i) The principal place of business of the defendant or, in
the absence thereof, the ordinary resident of the
.. defendant, or

(iii) The place where the contract was nade, provided that"
the defendant has there a place of business, branch or
agency througt which the contract was nade; or
o .
(b) Any other place designated izgthe artitration clause pr agree-
ment. .

3. The arbitrator or arbitration tribun:ﬂ\sﬁall apply the rules
of this Ccrvention. .

4. The provisions of paragraphs 2 and 3 of this article shal® be
deened to be part of every arbitration clause or agreencnt, ard any
tern. of such clause or agreement which is inconsis tent thelew1th shall
be null and void. N .

5. Nothing in this article shall affect the validity of an agree-

ment relating to arbitration made by the parties after the claim under
the contract of carriege has arisen. .

PART VI. DEROGATIONS FROM THL CONVENTION

Article 23. Contractual stipulations .

T -

1. Any st1pu1at1on of the contract of carriage or contained in a
bill of lading or any other document evidencing the contract of carriaqe
shall be null and void to the extent that it derogates, directly or
indirectly, from the provisiomk of this Convention. The nullity of =~
such a stipulation shall not daffect the va11d1ty of the other prov1slons
of the contract or document of which-it forms a part. A claagse assigning
benefit=of insurance of the yoods in favour of the carrier, or any
similar clause, shall be null "and void.

- .

2. Notwithstanding the provisions of paragraph 1 of this article,

a carrier may increase his responsibilities and obligations under this

Convention. \ .
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shipper or the “consignee.

4. UWhere the claimant in rocpect of th-~ qoods has incurred
as & result of a stipulation which is nuet: circ voic by virtue of

present article, or as a result cf the Gitission of the statenent

referred to in the proceding Paragron, e coerier shall pay com
sation to the extent required in crder to give the cladmant full

compensation in accordance with the pravisiens or Liis Convention
any loss of or damage to the qood, ac ¥oll 25 for delay ir delive
The cerrier shall, in addition. par comr.pislion for coste incurr
by the claimant for the purpese of e.ertis v ic pright, nrovided
costs incurred in the action whoere .. ferooning Lrovicion is ine
shall be determined in accordance widiih the iox of the court seize
the case.

4]

v Article 24._ feoneval ovrrege

Nothing in this Convention shall prevenl who ¢ppiication of
provisions in the contract of caerriaac or riiian:] lTaw regarding
average. llowever, the rules of this Coowvancion roelacine to the 1
bility of the carricr fcr locs o7 or dzonae te the cnods shall gon
the liability of the carrier to incennily tne censignee in respect
any. contribution to gencral averane. _ T

Article ?5. Other corventions

v‘\ ,/‘ "\

1. This Conventicn shall not nodify \#e rights ¢r duties of
carrier, the actual carrier and thoir servanic and aaents, provide
for in international ccnventions or national 1w rejating to the 1
t?tion of liability of 2¥ners of seaycing ships.
>

2. No Tiability shall arise under {4 nrovisions of this Con
for ‘damage caused by a nuclear incident if ihe operator of a nucle
installation is liable for such damage:

(ad N

(a) Under either the Paris Convention c¢f 20 July 1960 on Thir
Party Liability in the Field of Nuelear Cnero as ar:»ndod by the
Additional Protocol of 28 January 1964 or the Vienna Corvention of
1963 on Civil Liability for Nuclear Damage, or

(b) By virtue of national ‘QY governing tie 1idbility for suc
85mage, previded that such law isSin all resnecis as favourable to

persons who wmay suffer damage as cither the Paris of* Vienna Conven
. . : //

{

£\



