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CABSTRACT . e
Th1s the31s represents an attempt by a- non-abor1g1nal

'"student of law to expla1n abor1gznal cr1m1nality through o :ﬁv

'lthe appllcatlon of soc1olog1caﬁ concepts “as” such 1t

‘v

probably mlsrepresents some of the V1ews of both the' |
. . N
-abor1g1nal peoples and the soc1olog1sts., But 1t is hoped

f ~'that it does serve the purpose of collat1ng a d1vers1ty of
P materlals related to the top1c of abor1g1nal ar1m1na11ty
§

fThe part1cular concern of the thes1s 1s to 1nvest1gate the

KA

‘-31mpact of the 1mpos1t10n of Western norms on the*-f
'°'abor1g1nal peoples of Canada and Z1mbabwe 1n relat1on to '
';jcrlme. To th1s end general theor1es concern1ng cr1me and

tuljdeV1apce in heterogeneous soc1et1es are exam1ned and f;"fv
SRR _*'ggrelated to the . hlstorlcal and current c1rcumstances 1n

?l’iﬂr}!l};;fﬂf'both countr1es here ava1lable, specif1C'stud1es

T T T

*gconcern1ng the abor1g1na1 peOples are also examined\and
frelated to the general theorles. Cons1derat1on 1s glven, -

o to the way 1n wh1ch eaCh°soc1ety def1nes, expla1ns, and

| acts w1th regard to dev1ance.z In this context thef_"ﬁ
glbiliiklv{lihlfs1mi1arities between the c1rcumstances in the*two o
S .countries are more apparent thaﬁ the d1fferences. Itlis o
lﬁbg'concluded that the partlcular appllcabrllty of all theﬁt-filfey;lls.\
e .l:ifﬁge eral theor1es of cr1minogenes1s to the abor1g1na1 TR0 T S
fExate “"'}pe‘ples 0f Canada-and Zlmbabwe can be relatedeto the
‘,ﬁ_impvct of the imposit1on of Western norms on the -3.ljinf;};f_/‘*ff’$
7"abori i“fl?PQQPleS-‘ This has had the effect of destroylng ‘f'd};b




SR e T T

ce o .f,f' ,'f’ fif?ff"fi’fu*"
a , a culture hat rs not to say that no: aspects of the R R
abor1glna1 cultures have been preserved bUt that the lmDVdi"Ldn 4

?;pf; r,”’ . p081t1on of g Western type normat1Ve order precluded the

) contdnuance of the trad1t10nal cultures 1ntact at the’iﬂi?:fi;???;¥yé
";;Wf’t .same t1me, the way 1n wh1ch Western norms have been o L

W'ﬁlmposed in. each country has prevented élther the ass:m1la-lﬂfffﬂi;;1;;.

'rﬁf7\\v”\q10n of the aborlglnal peoples 1nto Western culture or the _,h

C e

emergence of an 1ntegrated culture.’hbt s submltted that;f§i‘*"':"u

R, SR
the normatlve COnfllCtS and dlsorders and the allenat1on j;ijg_f_;;?%

) p‘; 8, &
, and d1scr1m1nat10n wh1ch result frqm th1s state of affalrSfpﬁVrﬂj7

s Coleg

are at the root of all cypes of explanatlon of abor1g1na1ﬂd

: ‘bf';f cr1m1nal1ty Not only does the pers1stence/of trad1t10nab

R
Syl
il

*&"s,7'hfﬁ’ ab0r1g1na1 1nd1v1dua1s causes a var1etyrof soc1al prObLémskff;i?ff'

u"‘, .54

are accentuated by the fact that 1t &s the domlnant

Western groups in each country who deﬁbrm1ne both wh1ch_ﬂffflf.f<=¢7f

acts and wh1ch 1nd1v1duals are labelled as devrant or
b cr1m1nal _,In general terms, there appear to be threaa\n
opt1ons as regards the future relat1onsh1p of abor1g1na1 ~thff3f,*f§

subcultures with Western culture. i separation\from 1t
ass1m1lat1on1into 1t\\or integration w1th 1t Exam1nat10n:]°vlhb
of various specific proposals and programmes for reform of;'uf;h
the legal sy;tem reveals that the same sort of options areﬁe@{fs

g e

involved and that development of d truly integrated legall:*‘f

System WOUld aPPear to be the most promisrng 0ption,e. o

; W‘t‘ .v/v : ,
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I.  INTRODUCTION * g 1 o

. . f Crlminology can be defined as the scientific study

of "crime" But crime,as a behavioural category has , certain -
¥ 1 )

. 1
‘disadVantages and spciologists have 1ncrea31ng1y preferred

to organize their work. around the concept/of "dev1ance"

P B

Dev1ance can be~loose1y deﬁined as the fallure to obey .

,,[’

norms",'which are the accepted ruIES or/expectations of any
group "The study of such behav1or‘may then 1nclude all

cases of rule making, rule bredkfhé}r%nd rule enforcement,

of which crlmlnal law will be one’ partﬂcular example 2 N jV

[///‘

Dinitz Dynes and Clarke3 h@ment that understanding
[:)r N
dev1ance 1nwolves'at a b381c mlnimg ”%; least three dlmen-

2
q £ =)

51ons and they proceed to explain ﬁhat every soc1ety

i /

defines explains and acts w1th'reéérd to dev1ance It:is

submitted that an examination od

|

% ph of these dimen81ons
/
of definltion explanation and/

(/ . A
/
lon Can lncorporate most

of the soc1oLog1cal perSpectdiﬁv
A //s”/ "
to the understanding of crlmeJ%MExplanatlons or theories
’(// ;
b7
for he ex ence and persis qce of dev1ant or criminal
J/,ist /ﬁ

U
behav1our must“take 1nto aﬁ punt the processes by whlch certain
SN ,
behav1our coﬁE§ to be defﬂu%d as deviant or criminal and the
1 "//
il :
/hts or criminals

ﬂ/ .

o, The particul/fﬁ%oncern of this thesis 1s to 1nves—'
. - e

4,/ i

tigage the impact Qf(ﬁhﬁ imposition of Western norms on the-

in criminology and contrlbpte'

©



)

crime, The general theories relating to crime and deviance

L ¢ - in heterogeneous societies will be examlned in terms of the
aforementioned d1mens1ons Specific theories and research

. L relating to crime amongst Natives in Canada w111 also be

> ‘

examined ‘ The historical and current c1rcumstances in both
T ; Canada and Zimbabwe will be analysed -and an attempt will be
made’ to relate ‘the theorles and research to the existlng
"61tuations in ‘those countries It should be noted that

empirlcal testing of the theories is beyond the scope of

TS St = o

thls study There appears to have been a dearth of crim-

e La)

1nolog1ca1 research on aboriginal crlmlnality, particularly

C

. B in Zlmbabwe and it is merely hoped that this ' limited studys

may hlghlight certaln areas which could be usefully subjected
i - "~to sc1ent1f1c research |
’g"-*‘; | | <{&t - CAt this p01nt a few~comments on approach and .
S o terminology may be useful "Western norms" will be con- .
| | trasted w1th_the(trad1tional norms of "aboriginal" communlties;ff

SN ,spec1f1ca11y the "Indian"vcommunity in Canada and- thef"Afrrcan"*

1dcommun1ty in "Zimbabwe". The term 'Western norms"‘is used

e

gk U AR

V~'; . to refer to the normative order which is generally assoc1ated

- ~ with modern 1ndustria1 societies in Western Europe and North
. ' =~ -

America As a result f colonization Western norms have

R P

;f - been imposed on.- "aboriginal" communities in a number of
< ,‘( ) ~“v. . ‘ v . ( B E R

Al .
B




A .

countrles ‘and that term is used te. descrlbe the peoples in-
habitlng those lands before the ‘arrival of colonlsts ~In

° . IS J’} ) #
- the Canadian.context the real concern of thlS study 'is’,

_therefore w1th full blood "Indians" (Red Indlans as opposed g
to natives of India) However most of the ex1sting crim- |

- 1nological research groups Indlans w1th Metls (persons of

' mixed Indian and non Indlan ancestryﬁ and sometimes with
Eskimos and refers to all such people asv"Natlves" A -,'AXA'
further complication is. 1ntroduced by ‘the Indlan Act which
creates a, legal distinctlonabetween‘”status Indians”
(persons who pursuant to the Act ~are. reglstered or

entitled to be registered as - Indians but who are not

- necessarlly full blood Indians) and ”non status Indlans"

ittt A O D B A o
. . - .

T

(Persons who may’ be full blood Indlans but who have lost | :ﬁ':v
thelr off1c1a1 Indlan status as’ a result of failure or‘?"
refusal to register enfranchlsement or mlxed‘marriage

. on the part of their anCestors or themselves) 0T0 llmlt S

/
/.

./‘

the ambit of thlS study, the other aborlginal people of '

Canada that 1s the Esklmos (or Inuit) w1ll not .be” spec—;;_

,)‘

ifically considered In the Zimbabwean context the term e

e T"Afrlcan".ls used to refer to the 1nd1genous peoples of
T | }
Zlmbabwe comprising two maln tribal groupings the Shona

e ) -h },‘and the Ndebele " In most of the earlier 1381318t1°n and i -§"'
VRET B

somevof-the-texts these people are\referred to as "Natives"

Persons of mixed African and non-African ancestry are
| generally referred to as "Coloureds"" Finally,'"Zimbabwe":




: | refers to the country which until 1979 was - callZd‘"Rhode81a"
I"‘and which at the time of writing, 1svstill offic1ally

called "Zimbabwe RhodeSia" although the word "Rhode31a" is.
_'likely to be dr0pped from the name, o

| In the light. of current political deve10pments 1nf

-nj-‘ L Zimbabwe ‘a, question Wthh presents 1tse1f is as to the |

; 81gn1f1cance of investigating the 1mpact of the 1mp031tion
4V;f:-‘ }w i of Western norms on aboriginal communities in relation £
\ that country CIf Europeans are no longer in a p031tion to -
| impose their values on the African people does the matter i
under investigation have anything other than historic

1mportance7 It is submitted that thlS qdéstion must be

"answered 1n the affirmative ' the 1mpact of Western norms

o on the African people will continue to be 31gnif1cant

| Mittlebeel-_

f\foEU¥¢Pe¢L' y nal law and African custom in Rh0d981a{“,yﬁ

-h before 19 0, Wrote ?\: ?ii':b};ﬂ ﬂf{f“.hf;l'f :

"And such problems will not disappear 1f and
R when an African nationalist government appears,
. for it will be manned not by traditionalists
"and tribal chiefs “but by the detribalized .
+ African who' accepts the the8ky and structure-
. of the.twentieth century nation-state. .He is -
1 - 7. © . > likely to have the Eurbpean concept of the»,,
¢ = oo . ¢ criminal law ...Possibly with the great maj- .
oo e ordty of interplay cases, “the law would not be -
‘ Lo ~modified in any way T . : '

That is not to say that the content of the criminal law is _fs
"3‘un1ike1y to change Legislation creating political crimes} '
?:and racial inequalities, for example is certain to be

ff:fundamentally revised But\those areas of the law which

| 'impinge on African traditional values andi

O W T S RN
E . . . L

i con31dering the problems of the 1nterplay fﬁ’fjx‘

‘h‘which thigtlfivir;



S e

study is prlmarily concerned are not llkely to undergo

ﬁny drastlc change
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v:Il;~1DEFINITION"

o Whose Norms?

S ‘—_\_\\\‘\\\ln a homogeneous or mono cultural society there

‘”,-_15 1ittle difficu

ey he identification of the norms; -

f . most people w1th1n such a society share the same basic

%; "'tvalues S0 there 1s general‘agreement as to what constitutes

f H*'dev1ance '"The Situation is quite different 1n modern

;; :loc1eties.} The normative order becomes more and more com-h“”l

Y l SR
tself o This diverSLty of norms in modern soc1eties haS‘;raa

P G O St (et ] L RO

oo

"f;to revolutions which have occurred 1n mobility (both

R

:phy31cal and social), industry,”sc1ence and organization
iLargely as a result of the widespread migration of people

jmost modern SOCletles are multi~cultural and different

flem of definition which may occur v ”A person may break

fﬁi[{the rules of one grOuP bY the very act Qf abiding by the

R 1

llf';rules of another group ' Is he then devxant?"l In a
S . 'f

";dheterogeneous or multi cultural society there is a mul-vlgii¢i'

iftffi»ffj:if;w;tiplicity of norms and unless a st/te of anarchy is to ex1st

iﬂ"ﬁ}5;{tiji~"of such a society "With increasing disparity in values

‘:;some cqmmon denominator for conduct is needed and hence S
“7C;dresort is made to thé codes of the criminal law which apply

.lfto everyone within the same politiCal jurisdiction 3
’;‘7ﬂ<?».,_

B . b
Dl
g ’

'5plex since there isf%reater diversity within the society '-5_d, S

e;‘fbeen produced by a variety of factors which'can be related .-;}f?f3

a. 2. LR
jcultures hold different values Becker expresses the Pr°b';f;f*ijff'

';iﬂi;certain standards of behaviour must be required of all members;-i' =



e et e e e
-

) T
o .. ) " oA

gﬁfi e ':' nj,; The problem 1s as to whose norms should be incor- B

iepibare 5 bt o, AT T

?¢“f,b ?vj'f j porated 1n the criminal law Accordln to whose norms is

'f,an act to be defined as criminal? The r.nowned English

- 4
'_’Jurist Dicey demonstrated that in any given society at any

PN ']_given time ~the law-making machinery will be dominated by -
*fa definite 9001al class Norms will be defined accdrding _;t
':to the norms of the social groups holding political and

h'.economic power and 1t lS their norms which will be enforced C

A T S e e

fi;by law The domlnant groups who 1nf1uence the formulation

viﬂf'of the criminal law need not be in the maJority 1n numbhrs

TN 5 e e g o, - 02,

:thhe population 'f"Not only are the older and generally

6

“’Tfaccep';“difyes which punish Such offences as murder /rape

‘7f¢finew laws spring ﬁp which seek to define new areas of be-.;:.’t‘“
-‘fo;lhavior where conduct is impinging on the values held by the B

“>§group in dominant political authtjity " .-ﬁf?ﬂﬁgﬁgryp;r”"' L

o s Coste e o

?*%hﬂogeneous societies A articular feature\ common to both

IV;dﬁﬁcountries is tha}Jéhey were colonized by people of

. "ﬂ:ZﬁEurOPean descent who became the dominant political force

”:ibi;on the aboriginal peoples living in those lands Politica1

\

:;ﬁ3fTihflfofafand may not eVen representsthé interests of the maJority in {ﬁﬂﬁf“

‘“7ff’fand robbery perpetuated in the criminal code but ‘a host of‘fgfli~?¥;

'ﬂr]gf;[;i“f Both Canada anlYZimbabwe are countries with hetor-_Vf'J""‘

E;.fffffvfflﬁwiand can theréfore be expected to have imposed their vgluesM ;*}\w'

}"*rdboundaries were established wii?h brought various aboriginal l;ff;f



' w'communities‘ .each with its own particular values withiﬁ-the

Same political Jurisdiction The colonists themselves came
_?.jfbbf;h from a variety of countries and subsequent migrationSvof L
. people have added to the complexity of the normative order

'. in each country Furthermore norms vary over time as, well

_,i as space and Wlthln as well as betweenqsoc1eties eIt would

l‘therefore be an over-Simplification in the case of either;5“l
B country, to state that the colonists had one set ofanormslvux;ffV
which were imposed on an aboriginal people w1th one different

set of norms It lS however possible to identify certain

T i et i o i g il
S - : R

features which were common to the normative order of the '

g:aboriginal peoples (which w1ll be referred to as "traditional")'ﬁli:

ﬁ

and to contrast those with features common to the normative _Q,f.”

order which reSulted from colonization (and which w1ll be

referred to as'"Western") The distinction lS essentially

that between primitive tribal rural soc1ety and modern,_;r‘;:;eq*f

L""

q. industrial urbanized society The contrasting features of

i 7 l\

the two types of normativé order are illustrated in Diagram 1

The differences 1n ihe two types of normative order are

5?7;52Ac1‘"jl' reflected in differences in the type of legal SYStem required i'ﬁfv

by each SOCiety The °°ntr35tin8 features of the traditionalt]if}f:

2 ' f:_,and the Western types of legal system are illustnated in ;E}filjrycr
fl?"i f.;;lg,,s,;i;_ Beforg the arrival of the colonists aboriginal

society was at a relatively primitive stage of development

The range of activities in which its members were involved

e

e
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-vcontrol's

f;community and which became internalized ,as. part of the

| Cpersonality of each member

Tf{fiformity of behavioFr certain norms had to be imposed on

”3"fipeop1e who did not share those norms Rapid development

‘frfutions meant that normp were no loqger integrated

:‘was narrower than in modern 3001eties which meant that there
“was, no. need for the complex rules which govern conduct in

‘more highly developed soc1eties The aboriginal peoples‘

lived in homogeneous communities which were baSically in-

. 2
A

;dependent of one another and were not 1inked to form a Single -

'bjstate (even ‘the Ndebele "kingdom which had a centralized

“mructure was lFSElf a fundamentally homogeneous

.

community) Within each such community, an integrated set

R

. of norms evolved which was shared by most members of the

There was general agreement as fe;

lf{to what constituted deViant behaViour and sanctions against
_ ‘jfsuch behaViour were 1ike1y to be swift and certarn _ But the'v e
a"ihe:offender was not nece@sarily regarded as a deViant person _7;i--
- h}igjust because he had committed a deViant act his personality
."iéwas assessed in terms of his total behaviour The 1egal
fdﬂisystem reflected the homogeneous nature of the normative .f’f'

”fiiorder which it was deslgned t° uph°ld

l

v'rf;of the state people with divergent norms were brought

'5ltogether in a heterogeneous society To achieve some un—f'

@

}_'f'increased the scope of activity and neceSSitated more com-}jftf,f*
’?v.fplex rules of behaviour Segmentation of social instit-=:

against deviance becaﬁe less personal with the result that

'u'

:fﬁs-they were not always applied and where applied

Into this situation was thrust the Western concept !;jﬂipj

Sanctionsgfffflf



AT i',-f ‘?order neceSSitated ‘the 1ntroduction of a different type of

A

were delayed furthermore a single dev1ant .act could result

vdy;lin the offender being re- defined by soc1ety as a dev1ant per-..‘
.»Sopi This fundamental change in’ the naturenof\the normative,!
_ 2.

W«

legal system s ‘*‘-;']- ’_'Hf :-"i‘yf },:f;;7:i5 b*” g

The introd tion of a Western type normative order‘

the problem of whose norms should be.

p

1ncorporated in the criminal law '"When a political power

| and legal system raise

from the out31de assumes dominancecpver an- 1nd1genous pop-

L}

ulation dec1sions have to. be made respecting systems of
soc1al control Is there to”be complete'sﬁperseSSion of the?f'fff-f

"“,indigenous? Is the 1ndigenous system to be supported7 Is

te

part of it to be reJected part accepted7”6 It lS necessaryz' |
5 .-:.v_ : ST .
to conSLder the extent to Wthh traditional values have been,f.« e

RN
! '.e‘

"ﬁp' recognized and 1ncorporated 1n the law of Canada and in the

/y;‘f

law of Zimbabwe :f}',['fffﬁ"~u }.?_j:f’ﬁ

Legal Norms 1n Canada ;?',H@jf'gtfﬁ‘fﬁfffn;'}fflill;lﬁiv:

"' :' ,

e'”Before the coming of the white man we had a l??i}f;;f”

'hipretty good education system We also had a

'”7ff~"code of morals and ethics and an economic

v mﬂfsystem f The only thing that wasn' Uy so good was=__ﬁ£f*:

'*,7j;?%}f'ihour immigration policy "ﬁ" ‘District Council
Tfof British Columbia Indian Chiefsg S
The "immigration of peoples of European descent to"

,;“?Ey t N
the expanse ofggand which now constitutes Canada took place:

in piecemeal fashion., The first permanent settlements were5i

et




.‘ | | . ) " ‘~ e : s ‘:‘\14“
at?Quebec' British settlements were established in otheri,

“:parts of the region and -after the Britlsh conquq[t of\

oo

;'_,

Quebec in 1759 and the Ame\ican Revolutlon the pace of

immigratlon to BrltlSh North America increased rapidly .
‘-Confederation began w1th the Brlt13h North Amerlca Act of
.d1867 whereunder the Domlnion of QQnada‘was constituted :

A perusal of the history of the,administratlon *.:,

ot

7bof Justlce in4Canada reveals that there has been complete
L 2F

,;n.gv;4:;superse331on:of the,indlgenous systems of - soc1a1 control
agyl”Historlcally, the mechanlsm by wthh the Brltish colonies
h“ln North America adopted the common law system 1n general
‘i:and the English law,,as lt ex1stedlat the tlme spec1fically,”:vv"
'd: “;'":lS somewhat compllcated "8 Suffice 1t to: say that the English B
ﬁtdcommon 1aw system was receivéa throughout Canada Wlth the )
2’exception of Quebec Wthh has a c1vil 1aw system From the hﬁ?f“ i
fioutset the French colonlal authorities con81dered the vfd.‘ﬂ
°h;Ind1ans to be fully subJect to French ClVll and crimlnal 1aw
f;dBy contrast early British colonial policy was based on thg
"*Tdiconcept that the Indlans constituted separate~and sovereign “-"”**ﬁ'

“f;,:peoples subJect to their own law although under Royal pxo—'f-i:'f'

..9

:f$ftection However 1n 1826 a dec131on whs made which marks a ”tfi;
diffpturning p01nt in Canadian Indlan 1egal history At the L

.ifﬁdffAssizes for the Western CirCUit Court °f Upper Canada an

’:P;Indian by the name of Shawanakiskie had been convicted of

ﬂn N

H‘:daithe murder of another Indian and sentence"to death After‘.ffjftﬁ?

'?ffextensive discussion]between the 1oca1 and '“erial powers }«y-;;

) as to whether Indians were subject (t‘ B‘B;itish/Canadian 18W

i 3

B AR



L - A5

the Brltlsh Government 1ssued a warrant for the execution of
Shawanaklskle and conflrmed the Jurisdlctlon of the Court

Henceforth Indlans were to be subJect to Brltlsh and Canadlan
: i3 . .
law. \

Under the British North America Act (the major

written component of the Canadian constitution) legislative

. authority is vested in the Parliament of Canada and the’ten'

wy

L3

provincial’legislatures In terms of Section 91, the Par-
liament’ of Canada has. .exclusive leglslative Jurlsdlctlon
over "Indlans and Lands Reserved for Indlans The Indian

Act, R.S. C 1970 Vol IV c. I-6 (a federal statute promulgated

e

in 1876 and whlch has been rev1sed from time to tlme) rep-

. resents the pr1nc1pal consolldatlon of lays relatlng spec- o

1f1cally to Indlans ThlS Act applles essentlally to status
Indlans and confers cenoﬁln rlghts and 1mposes certain ob— e
llgatlonsfon them It ‘contains detalled prov1310ns regulatrng
Ilfe on the reserves, but makes no prov131on for the applic-

¢

ation of customary law nor‘for the constltutlon of tribal

: courts - The - only prov1s10n whlch confers any legal juris-

ﬁ observance of law and order, the=preventlpn of disorderly

N
dictlon on Indlans is Section 81 whlch empowers the counc11‘

/'

‘of a band to make by-laws " not lncon31stent with this. Act

. the Mlnlster" for certain spec1fied matters, including the

or w1thtany regulatlon made’ by the '!?Egnor in Counc1l or

N
R

conduct and the imposition ofﬁa*fine not exceeding $100‘
or imprisonment for a term not exceeding 30 days or both.

Not on1y>have trad1tiona1 norms played no part in

i

+ the formulation of the laws which apply ‘to- Indians but~the~'

o . . . . -



T

C

Alawuhas been used as an instrument by which to regulate and

16

change the _whole lifestyle of the Indian*people Thus, for

" example, at various times special offences which only

Indians could commit have been legislated in particular

4 1

offences relating to alcohol and laws have been made pro-:

J

hlbltlng traditional customs éhch as the Potlach and Sun—

10
dance ceremonies. Lautt goes so far as to refer_to the

L

- whole proceSsLag ”cﬁltural"genocide".

Legal-Norms‘in'Zimbabwe
European settlement of the*territory which is now@ﬁ'
Zlmbabwe began in 1890 under the auspices of the BrltlSh

South Africa Company Article 14 of the Royal Charter 1ssued

to the Company provided

~+ "In the Administration of Justice .careful
- regard shall always be had to the customs
and laws of the.class or tribe or nation
to which the parties respectively. belong,
eSpec1ally with respect to the holding,.

. possesgsion, transfer and disposition of
lands -and_goods, and testate or intestate
-succession thereto -and marriage, divorce,
legitimacy, and other rights-of property
~and personal property,.but subJect to any

’ British la which may be 1n force

=N

- To what extent was effect given to this prom131ng prov1310n7
Initially, the British Government recognized Lobengula (chief_
of the Ndebele people) as sovereign'bf the entire territory, :
but after“his defeat by B S A. Gompany forces and subsequent.

death no African sovereign was recognized and the British

l Government began to establish more effective control over

the territory | On 10th June 1891, the British High Commissioner

\
for South Africa had issued a Proclamation providing that the

o

&3
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, . S . 7
law to be admlnistered in all proceedings whether civil or L\\

‘crlminal shall be. the law for the time being in force in

:the Cape Colony. This had the effect of 1ntroduc1ng a

'common~1aw system, based on RomanaDutch law, as the legal

system of the country. The reCeptionaof,Roman-Dutch~laW-was

) confirmed by the-Southern‘RhodeSiaNOrder'inlcouncil of\1898.:

(the-first cOnstitution of the country)' ‘But limlted prOVlSlon.-b
was made for. the application of African custom in civ11 matters.
?The Order in Counc1l declared that in all civ11 cases between;;
“Natives the High Court ‘and magistrates courts‘were'to:be |

guided by Native law "so far- as that 1aw is not repugnant top N

natural Justice orfmorality, or to any Order» Proclamatlon‘

; y
or Ordinance Thus customary c1v11 law was (to some extent)

+ b

:to be recognized by the European courts but not Afrlcan crint

_'1nal law Although Afrlcan tribal courts contlnued to func-.

i tion they had no lawful authorlty to try any type of disputed
‘until 1937 when prov131on,was made for the establishment of

7;_Nat1ve courts w1th llmited civ1l Jurisdiction but ‘no crim-

e

ﬂlnal Jurisdiction | Goldin and Gelfandldum up the early his-’hiJl":'

\h:tory of the administratlon of Justlce in the follow1ng comment

o

G

' "The administration Was primarily concerned with security and
'.;the polltical and economic control of natlves and not Wlth ;‘V;Wf"

- the preservation of customary ‘law and trlbal courts.

What lS the p031tion today9 Section 87 of the 1979 Lo :
o ¥ R
Constitution of Zimbabwe Rhodesia provides

, "Subject to the provisions of any 1aw for I
‘the time being in force;in Zimbabwe ' o
‘Rhodesia relating to the application of .
African Customary law, the law to be admin-
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. . 18
1stered by the High Court and by any courts ’
in Zimbabwe Rhodesia subordinate to the
High Court shallibe the law in force in

~ the Colony of the Cape. of Good Hope on the

 10th June, 1891, as modified by subsequent
'legislation having in Zimbabwe Rhodesia the -
force of law.' .

Similar prov131ons are to be found 1n all the earlier consti-_ )

'tutions»of the country Although the 1979 Constitution Will
| ybe replaced by a new" constitution in the near future, it seems

']‘1ikely that a 51milar prOVlSlon w111 be 1nc1uded in any new

12 :
constitutlon Various statutes presently 1n force make pro-

v181on for the application of Africam’ customary law, in par-»

' A
‘ticular the African Law and Tribal Courts Act 1969 (Chapter 237)

behlS Act defines customary law as. the legal princ1ples and

Jud1c1al practices of a particular African tribe except 1nso—r*

'far as’ such pr1nc1ples and prEtrees\are repugnant to naturali
"JUSthe or morality or the prov1sions of any enactment ”The’ﬁt
=l T
—

'farAct prov1des that 1n the determination by any court of law

. of any c1v11 case between Africans or between an African and
a non African the dec1sion may be given 1n accordance w1th

*[}customary law In ce&tain specific cases between Africans -

.(relating to family, succeSSion,.and property matters) cus-7‘

tomary law is to be applied unless the justice of the case

.',otherw1se requires In any other case the common and stat-:{ L
.Autory law of the country 1s applicable The Minister of

d.” Internal Affairs 1s authorized to constitute tribal courts S

and such courts have jurisdiction to try civil cases in

-fwhich customary 1aw is applicable For the first time in |
"the history of the country, tribal courts may exercise',f“

Jixllimited criminal jurisdiction, but they may not apply cus—_~

. Q‘ .



ﬁf‘ rather than traditional definitions of deviance Before

o definition? .’ e e

/

.

' ,and custom the dlstinction between criminal law and civil

\ . \ .
law as known to Western lawyers does not exist An-award

l‘,of compensation and any other relief awarded to a plaintiff

tomary law in dECLdlng criminal cases '"Under African law ~ .

or a complainant are considered as punishment” 7n the "sense

; i

in which the term 1s used by Western lawyers 1n criminal

“13

: law As a result the deCiSion gs\to what 1s a criminal

matter is based on Western rather than traditional concepts

\ .

BRI Thus it- can be seen that although there has been.

I

i limited recognition of African custom in c1v11 cases and

".‘of African tribal courts the criminal law of the country

u"? )

ig founded entirely on Western values Furthermore as 1n

( bl

L fment to regulate and change the lifestyle of the aboriginal

'f_;peoples Discriminatory legislation such as pass laws, has

CfCanada the criminal law has often been used as an 1nstru- o

el

It is apparent from the foregoing that ,in both

| f_iCanada and Zimbabwe the criminal law is founded on Western

"1fjfproceeding to consider the various theorieS“which have been
;yadvanced as explanations of crime in heterogeneous societies,

';ware any explanations to be found within this dimension of

Definitions Create Crime

In a sense definitions are at the root of all 'f;A'}

"ﬁfi}created offences which only Africans could commit 'and laws f“;i

5 Tjhhave been made Prohibiting traditional Practlces such as“htvif* e
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'”*t7]the criminal codes Behaviour which is not regarded as

~}}deviant by the aboriginal peOples may nevertheless

| _'tant to do anything they themselves c°“"’ider deVian

chriminalityu’ It!is obv1ous that, lf no acts were defined
'~ivas criminal there would be no crime and no. criminals

4;But 1t is equally obvious that soc1ety cannot function -
‘; w1thout prohibiting some types of behav10ur and that ré-=

"lpimoving the definitions would not cause the behaViour 1t- -

self to disappear What is of concern is the explanation

'?h'of behav10ur which occurs despite the fact that lt has been |
ydefined as criminal Does the process by which certain types .
- of behaviour come to be defined as criminal offer any explan-lﬁ"
fiation of criminality? In this sense can 1t be Sald that 8
ithe definition of crimé is itself a cause of crime? As w111
ﬁif%be seen the "labelling" 8chool of criminological thought has |
ff:focused attention on this question Proponents of this school i
. ffof thought assert that becomlng a criminal is often the result.dfl
:'iﬁt}of a process beginning when particular acts are defined as_f}iffib;:ﬁ

'”=‘¥“fadev1ant Their emphas1s on who has the power to apply the

H

-.*f,gglabels appears to have particular significance in regard to
'iitthe Situation in Canada and Zimbabwe Aa has been ShOWﬂ,;1ififﬁ~ife.

f'{&Western definitions of deviance provide the foundation of

N\

e defined

'"V'as criminal It is a well known fact that People are reluc-i’h‘”::t;

'*iexample stealing from a neighboﬁr but that they Will more
llijreadily commit ‘a crime if it is not deviant in their eyes,
| ’t?for example helping themselves to the property Of a large i
ighfimpersonal organization In circumstances where laws have f"=‘”" :

*f3attempted t° enforce moral values to- which aisubstantial 'f‘:f“i



proportion of the populatlon do not subscribe W1deSpread o

| criminal act1v1ty has ensued v examples are BrltlSh and

American laws Whlch have attempted to prohibit or control

E . . N

‘,f:abortion prostitution gambling, and the use of alcohol

’7”f_and drugs “An obv1ous consequence of the imp031tion of

values dn people who do not subscribeato them is that those

people w1ll hot w1llingly obey the laws whlch attempt to

| enforce those values rejection of the laws may lead to;fi?
dﬂ‘criminality and the formation of criminal subcultures itwjl
:fibis conSLdered possible that this factor explains a great‘l.

deal of modern crime Furthermore ;- as: Will be seen when
PEEe

i e v e v elia

lead to criminality ln less obVious ways than reJection of
the legal norms criminality may, for example result Smely

Axfai /from a lack of understanding of the prevailing norms So lt

u”jing to explain that behaVLour ‘3?

Crimes Create Statistics

Having defined crim1na1 behav1our :society becomes ,;"'

-%yﬁ,tjconcerned with the level and pattern of such behaviour amongst

\

F::~ltS members The crimes ommitted by aggregates of indiv-»43

=y ST
. Y -

'3iduals can be compiled in the form of statistics, and a lot ;flb'

r
?flbf?;;ffglsl'of criminological research is based on the analysis of such LA

the oth theories of crimino enesis are examined the im-‘wlgfi'”'

p051tion Of norms on people who do not share those norms can 7ﬁﬁh

%f“s' 1s clear that the pr0cess by whlch certain tyPes of behaViour ~ﬁ7t’"

h'ﬁcome to be defined as- criminal must be kePt in mind in attempt-'f:ar

statistics o The various sources of the statistics and the f;h~i e

e

: "shrinkage factor" are illustrated in Diagram 3 Mosttwesternij.'""
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"?gcountries (including Canada but unfortunately, excluding

,‘1*ffdoes not explain crime it doea reveal correlations which

*”l;fpoint to the social locations of crime. and on WhiCh

?

“thimbabWe) collect and publish comprehensive statistics of

’recorded crime Official Statlstlcs are generally based

.

j:on crime figures recorded by the police but self report .

'-7]stud1es indicate that a high proportion of crime committed-'

’Vportion of detected crime is not reported to the pollce
N'”fand unofficial surveys at police stations indicate that a.
' -'high proportion of reported crime is not recorded by the

'"lpolice 4The main problem 1n scientific analySis of the

e ﬁ;offiClal crime statistics is that the difference between

e v‘»'

rflj”known ways It is obvious that not all recorded crime

”7,results in arrest of the offender that not afl arrested

8 :\ g S

;““;;offenders are conVicted and that not all conVicted offen-

| \F*ders are imprisoned so that analyses based 0n arrest

T_;narrower base Again the main problem is that unknown

{lrates tend to compound the difficulties But provided the;
fd,ﬂdo at’ least provide a useful indicator of the degree and |

'5ﬁ,jmore although analysis of the Various types of statistics

e

'55>fexplanations can be baaed

'_goes undetected Victim surveys indicate that a high pro- i;:'

?{fcrime committed and crime recorded may be biased in un- n{_ff;' .

;;conViction or 1mprisonmant statistics have a progressively hilf,;AQ

pl,:;variablef may affect the statistics at’ each Stage in the; ff;&’*”

»hﬂJUStice process Transformation of the tallies into crime l"y
lf.problems are kept in mind it is submitted that statistics ff

"7nature of the perceived crime problem in a society Further-h:":*
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What do the statistics reveal about aboriginal

dcriminality in Canada and Zimbabwe?

Canadian Statistics} ;- f“ wo ”;a

Unfortunately foréthe purposes of this theSlS

.{ he official crime statistics (federal and provincial) are“'

‘vjhnot generally broken down according to the race of the S

-3

v-t;”offender But during the past few years' a number of pub-

s ,licatlons have included compilations of statistical data

':“relating spec1fically to Native offenders Although these
Jtend to focus on 1ncarceratlon figures and on particular"
'fi'geographic areas, some general observations can be made

The most striking observation 1s that the Native Sans

' "f:hfpeoples of Canada (who comprise l 4% of the total population e

'-:of the country) gre over represented in all the available _3?

'5:fﬁcr1m1nal statistics ThlS over representation lS partic-'~7=yp

5-

”“}f'ularly apparent 1n the incarceration StatlSthS Examin-flfif

‘Vf#;ation of a report prepared for the Law Reform Comm1381on |

S 16 'T;~v':,
of Canada reveals that throughout Canada but in Western },;4*~3'

l“{fCanada in particular Indians and Metis are incarcerated

""fﬁ”fin numbers far in excess of their proportions 1n the general BRI

"'population Comprehensive data are presented for the

"”.ﬂ}f{province ofﬂéaskatchewan and illustrate the depth of the

‘:ydfproblem In 1971 Natives comprised 12 7% of the population tu;;p,;

ai';of Saskatchewan but in 1970 7l 53 8% of 811 admissions t°

pj_gprovincial institutions were Natives, this figure increasing fff”

01’.‘

'llfto 58 3% in 1971 72 The over representation of Native ipfﬂil". -

”l];women in correctional institutions is particularly marked ied”

ol




(G

‘In*197l472' an astonishing 90 49, of all admrssrons to Pine

'-‘Grove Institution (Saskatchewan s sole prlson for women)

, aézbfwere Natives The incarceration statistics for the other
bwestern prov1nces show roughly srmilar disproportlons
: The over representatlon of Native peoples 1s also
S ;f . 'fapparent in such conv1ct10n and arrest statistics as are. »
h;é‘iffi'f’*f”h‘d‘available, Research 1nd1cates that rates for conVictlons;'*_.
fif;yv.j;_:ft"th*Of 1nd1ctable offences are generally five times higher for - “ | |
o I ;i;:h_f?=°people of Indian origin than for those of non Indian or1g1nl7‘c‘

. 18 L
.A study conducted 1n Wlnnipeg shows that Indians and espec-"

h“ially Indian women are over represented 1n both arrest and5‘
‘Jf;3court disp031tion statistics Ana1y51s qg,the arrest stat-d; g

:?-1st1cs for a one year period§(1969) revealed that although{

-1ff”Indians comprised about 3% of the urban population Indian

ifmales accounted for 2712% of all male offences and Indlan "

R G e e K Y .‘...-.,.v.;_,“,;',,m;:‘_; Dt

5ﬁ:females accounted for 69 5% of all female offences : Of alléf17

"‘ N . . ‘r 'y

g e

It is apparent that there is a serious clash

'ﬁ”involvement with the criminal Justice system can be drawn“

7?lﬁflf;siifisfhkfrom the existing statistics.. The following conclusions

? Lff?are extracted from the report.of the Law Reform Commission
- .
and tend to accord with the findings of other statistical

'bfihstudieszoi ey

l Native offenders usually are involved in‘7'“75'”
less serious crimes than non- Native

,‘w_
- -

vh?*;males conv1cted 27 9% were Indian and of all females con-w"u_yfh;;

fzhfj;v1cted 70 6% were Indian :yff:jnf;f;ﬁ;:fftﬂ1r-;f§$;s.l;;jﬁe'ﬁ;,g;

jbetWeen the Natlve peoples of Canada and the crimrnal Jus?i]fyfn;h;

"“f;tice system. Several other observations concerning Nativef\_ffkf“'
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+ . offenders. Many are incarcerated for Lo
) breaches of provincial and municipal = = -
. statutes, particularly 11quor and ‘ R

"ivehicles legislation o et T .

T S\ large number of Native offenders are
AR - -sent to-jail for non<payment of fines.

' In.1970-71, 57.4% of all Natives admitted

‘to Saskatchewan jails, constituting 1/3

‘of all admissions, were admitted for¥ non- =
* payment of fines. -(As’ compared to 34 7%
- .of all non Natives adm\tted) RN e
- vg3-*'Federa1 offences committed by Nat1Ve

: offenders are more llkely to be offences
 against’ the person.  The more common fed-
', eral offences- ‘committed by Natives: are
,»assault theft breaking and- ‘entering," s
- . causing a. disturbance, and driving. offences
. ~involving'the. use ‘of alcohol. Native offen-i;v
' »ders rarely are 1nvolved 1n narcotics offen-»,

S ‘ﬂﬁag‘fNative offenders in both p40v1nc1a1 and RN §
AL ';r;federal institutions have a higher rec1d1v1sm -
Cenle ~]rate _' vs\( e EER L L
“"55f4°Much 1f not mosth Native°cr1me 1s assoc1ated R,
“*afw1th the use . of alcohol : a -

i%.servation based on statlSthS 1s that the Native

21_;,.~.-.f,v~-

of‘Indians roughly quadrupled

Zimbabwean Statistics

by the Rhodesia Prisoners Aid Society aoes prov1de some o *:
relevant data on,which limited observations can be baged

What is of interest is the extent to which these observations

compare with the observations based on the Canadian statistics

-TS anO].VEd in a profound rural urban mlgration &

, in- Saskatchewan during the 1960 s, the urban ffi&ffﬂlf

;There does not appear to be any published statis-ﬁ;f‘ffi7ﬂ
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The report 1nd1cates that a disproportlonately

- high percentage of Afrlcans and Coloureds are 1mprisoned
while a disproportlonately 1ow percentage of Europeans
| aﬁd A51ansfare 1mprisoned As at Blst December 1973,
;';:/// Af/}cans comprised 95 03% and Coloured 0. 31% of the pop—‘
‘ .ulation of Zimbabwe f But of all adm1381ons to the Salis-
bury Central Prison (Zimbabwe 8 largest correct10na1 }~A\;‘
"1 1nst1tutlon for males) during March and May 1973 (excluding}~'i
v'adm1331ons for political offences), 97%'were?Afr1can and -
% Coloured Whilst these disproportions are not as str1k-!,~ :
e Tﬂf ing as those revealed in the Canadian statistics the high B
proportion of Africans 1n the total population makes their
‘;7 over representation.in the criminal statistics very 31g-'
*‘fff’nificant 1n relation to the country s perceived crime probjfr*tb' -
PO | bnfortunately for\present purposes,.the otherl

- statistical data contained 1n the report are not claSSified;ff

4:5

"“}}ﬂfifg‘ on the ba31s of race But since the vast maJority of thoseff R

iﬁ“ﬁff?}{ admitted to prison areJAfricans the followrng conc1u31ons,ﬁ;£;’ff}ﬂi

which are extracted fromhthe report _obv1ously relate pri-”w:}?bc*f:

"7f5; marily to African offenders

”‘“ff'l.;h4l% of the crimes that result 1n imprison-.f**o]r.
. 7" ‘ment fall into the category of minor. stat-. .
- utory offences, and 34.7% take in all crimes
“ " of ‘dishonesty” including petty thefts and
:,ﬁ'qhmisappropriations gsome. of" which could be
‘Ag%validly categorized as minor offences

R A O -.”jﬁﬁVzg;-Of all admissions 65% were admitted for A ATy
Syt st non-payment of ﬁines - 487 of “those. admitted -
Sl f-bj»ff»j.hﬁg,awere unemployed and’ for this ‘reason were: o
... presumably unable to raisethe -money. to pay
«pﬁgtheir fines Of those who were employed on‘




\t_iindicate‘differences in the level and.nature of recorded'

, fﬂﬁ:?this cannot be regarded as established The extent to which/

SR S
jgtthe differences that appear in the statistics result from the

5\

":*ifin turn help to indicate the extent of and reasons for any

i

e
ﬂ?'28_’ o

_admisg}on 49% gave as their reason for: . ./ -
- not paying: their fines "insufficient ST
funds on arrest". Only 2 pedple gave .
- as- their. reason for not paying their fines?
. "refused to pay". However, the Director
* . of Prisons. 1nd1cated that, in his opinion, - S
a fairly high' proportion of admissions havei. =
. money on them\with which they could pay the.v‘*; B
whole or part of their fines . L .

3L Although 67% of those admitted to prison
. were resident in_the c1ty<of Salisbury .
.. prior to their arrest, only 2.87 were = .~ £
‘born in a city or town and 49.,6% had - o
arrived in Salisbury- from the rural Tribal‘ o
. -Trust -Lands less than a year before their .
'z.admission to prison S e - S\

Both the Canadian and the Zimbabwean Sé§%13t1C8 .:\Q";tf"

fbicrime between the aboriginal peoples and the other peoples .

s

lof each country Although ribseems 11kely that these differ-

ﬁ{ences in perceived criminal behav1our reflect 1n some measure

-’rﬁﬁp“differences 1n the level and nature of actual criminal behav1our-ﬁpﬁi

-

”“ﬂ;ﬁ&operation of unknown variables w1thin the Justice process 1t-¢;t]¢§§};

a ?fself remains to be determined

In the next chapter an attempt will be made to

oo “,. . ‘ .

;f'explain the differences in the recorded crime rates, and tolf;]}3{€57i

@
identify possible causes of aboriginal criminality, this should

'"l*pfdifferences in the patterns of actual criminal behaviour ;:gikjiffi
_:?f,fGeneral theories which have been advanced to explain crime 8nd ;l7lnf;
mal?t?differences in crime rates will hb examined and'these will bezgfffffﬁ

v}k”ffrelated to the circumstances in Canada and Zimbabwe In par-'ﬂff5f57l

\

'°'ffftticu1ar the extent to which aboriginal criminality can be 531i?iﬂf€1*

,’_/'-‘- o




attributed‘&o théiimpdsition of‘Western

aboriginal pgébles, will be considered#_

P

norms.on the
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III EXPLANATION

Type of Explanation Sought - Sociological

"There are at 1east as many explanations of crime"

,‘as there are questions asked about ic." ‘hhe concern of thlS‘

'.‘ the31s lS w1th those theorles which have been advanced to

explain crime in’ heterogeneous soc1et1es partlcularly theories
which might explain aboriginal criminality in Canada- and
_Zimbabwe The main concern is‘with. the behaViour of aggre-‘
.g.gates rather than 1nd1viduals,‘wh1ch means seeking soc1olog—?

'fical rather than purely biolo ical psychiatric psychoan-‘

| #‘alytic or psychological explanations of. criminality Ihe'

',soc1olog1ca1 approach attempts to 1dent1fy common factors
bpwhich might explain behav10ural patterns h To what extent )i
ﬂ.is such an’ approach Justified7 Voluntarists take the View

‘that the dec1Sion to engage in deviant behav1our is ‘a ;;j

f"result of consc1ous ch01ce and that the process whereby

"bdithe decision is’ reached 1s unique for each ind1v1dual they

.therefore seek causes of crime within the individual Mech—f?7

'anists, on the other hand suggest that the cause of dev-"b{f.uf_

‘Vaiance is more or less out of the hands of the dev1ant him—

“self and they seek the causes of crime in the soc1ety It:nf
. ~ L
. is submitted that the SOCiological approach can be Justifiedf

l' to the exéent that it av01ds either extreme Whilst acknow-}d,"
Hledging that each 1ndividua1 ascribes meaning to - a situationb
.tby interpreting the 1nformation he receives about it commonf
_:factors can be found which affect the way in which particular-;b;@p'
-fgroups of people interpret the information they receive and

| the sort of information they receive these-factors can be,'
o | v 32 e
AR



‘located both w1th1n ‘the indiVLduals and in the SOClety

"One can agree w1th Tolstoy s humanlstlc dictum that "the;

| seeds of every crlme are in each of us" and yet hold, with

- the soc1al scientists that the seeds are germinated under

}different conditions that raise ‘or lower the. probabllity

hpof their fruitlon "2

The soc1olog1cal approach 1tself incorporates two

main types of explanation whlch differ to the extent that A.f

~one emphas1zes the personal factors and the other the soc1al

L soc1opsycholog1cal" and to the latter type of explanatlon

ﬂas strictly 3001ological" e He explalns that the strictly

B lietal arrangements that aregprior to external to and com-,Vr]ll?f

By ¢

33

o 3
. factors Nettler refers to the former type of explanation as}.

“soc1olog1cal explanatlons of crime place the blame on soc-f L jhflﬁ

‘f?pelling of" any partlcular person they do not deny the 1m—‘""

‘pdividual actor or upon kinds of actors, and upon the 1nter-“

- portance of human motivation but they locate the sources of
‘-iimotives outside the 1nd1v1dual and in the cultural climate

.‘f,;ln»which he 11ves ‘ By contrast the sociopsychological

$-

”ijaaction'between persons they do not deny the 1mpact of the R

'hdother | Nettler subdiv1des the sociological explanations

?__cultural environment but they pay more attention to 1ndiv-3

\ ‘fffvariety and likewise subdivides ‘the sociopsychological ex-lb
'-ﬁf?lplanations into two groups the symbolic—interactionist ﬂf

{[;fvariety and the control variety This method of grouping

'.' ot
. SRR

._g‘;;g,;

f”fmexplanations place more of the causal emphaSLS on the 1n-:."°”

-fidual differences and to the ways in which we affect eachyig-n"‘

'f.{;into two groups the subcultural variety and the structur31"
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_the explanations Wlll be used in examining the sociological T
-f’theories of criminogenesis But it must be borne in mind

.}that many of the theories overlap, so that any grouping

“:must of nece331ty be somewhat arbitrary

S The Strictly Soc1olog1cal Egplanations- L

The Subcultural Variety 1Veh‘7

"The concept of ‘a. culture refers to the
2 perceived standards of Behavior obser-;
.. vable in both words and: deeds, that. are™
‘learned, transmitted from generation to |
: fi‘generation and, hence, ‘jomewhat durable,
co 0. .. . Soeial. scientists have invented the notion
= .. " of'a subculture to describe variations, . |
e "fvwithin a SOCIEty, upon its cultural themes "

“;The subculture is: a culture Wthh is identifiable Wlth a par_j R

"."rfffticular segment of the soc1ety but which differs from the

°3bculture of the society at large (or more accurately, from9
’gfthe culture of the domlnant segment of the soc1ety) hegﬁ.

'*ffsubcultural theories examine the differences between the SRS

aﬁabehavioural prescriptions of the subculture and those of’;f-ﬂ

’h‘the dominant culture The underlying hypothesis 1s that3 ;f [fff3‘

i.;'these differences explaln criminality on the part of the_}"

' ';members of the subculture to the extent that members off:xf

vithe subculture conform to behav1oural prescriptions whichtf;;

':"“;ifi?are different to those of the dominant culture their be-:d;erh

J

Jﬁ*v}ﬁfhaviour 1s likely to contravene the existing 19831 C°de

”'trftwork of Cohen and the later work of Cloward and Ohlin

| A number of studies of Juvenile delinquent sub-}“
icultures have been made the foremost examples being the ;his¢7'”
thhese are often referred to as the subcultural theories

"’but their emphasis is on. the position oﬁhthe subcultures

S



.in the social structure rather than on the cultural differ- '

Tences themselves for this reason these studies w1ll be
"grouped w1th the structural variety of explanations " »
'_ At the root of all the subcultural explanatlons of_"
'crime (and for that matter the structural explanations of ,;

crime as well) 1s the notion of culture conflict Culture

-1conflict theory was: articulated by Sellin 1n 1938 He 1den-_ e

E “a

ljtified the fact that in complex soc1eties, there are groups i

wof people who have developed different sets of conduct norms;jp, Y

'f"A confllct of norms 1s said to ex1st when more or less dlvef_z”

anf.ergent rules of conduct govern the spec1fic life Situation 1n

e 8.
;which a person finds himself " The conflict that results

: &jfrom divergent sets of norms may be internal or,external to

| hsfftfan 1ndiv1dua1 Where the indiv1dual has learned the values of

’:'jftwo different cultures 1nternal conflict w111 oceur: in any

tSituation in which the behavioural prescriptions of the two ~
cultures differ Where the 1ndiv1dual has 1nterna1ized only

hﬁhfthe values of his own culture external conflict will occur f‘-'n.

;sipin any Situation 1n Wthh the behavioural prescriptions of

\quhis culture differ from the behavioural prascriptions of the

' ~_1dominant culture

The pr1nc1pal application of culture conflict theory

v'-fffhas been to explain ethnlc differentials in the crime rates of

My"i_iheterogeneous societies Research has established the existencej;

‘and nature of such differentlals »ﬁgd‘;

"The research on the differential criminality
; “of ethnic .groups can be summarized cross cul-
"; turally by saying that T . -

Ethnic groups do.exhibit different patterns




of criminal behav1or w1th1n the stateS». AN

_ln which they reside = e

'These patterns differ both in the kinds of
. .crime committed and in the relative ﬂN ,
‘f..amounts of speCific crimes T f-, %\fV

'j,These patterns cannot be’ explained away'-’
-as due .only to the length of residence L
- of .a minority in a country, its age and - . .
. sex distribution, or its socioeconomic S e e
. position, or to. preJudice in the Judic-V R
ial system s e v =

t}fijigrants tend to exhibit in’ their adopted g w'f“.~ |
© “'lands the- kinds of crime familiar to thelr e
'7h,homelands ‘ : R T e

:”;fThese ethnic patterns of crlminality,are |
, '-*llke a 1 else, subject to change With
N RS "Y"77 o ROy
”ffThe subcultural theories explain these differentials by refer-:iJf‘“”

: fffence to the differences between the behav1oural prescriptions

'”*_ffof the ethnic culture and the behav1oura1 prescriptions incorpor-Vlf'

75fﬁ,ated in the law of the state This theoretical framework has

'wlfn;lbeen applled and to a great extent confirmed in a number Of

S 10
';‘studies of criminality amongst immigrants to the u. S A gIt.

B

"fhas also been used 1n studying other soc1eties which have ex-hf'_t[?i

vrgf:perienced a large influx of immigration including countries

R ‘11 [
o chhere the influx has resulted from colonization Culture con- ij -

tiiflict theory has also been applied to explain differentials in .:.755

Q‘

'fvf_the crime rates of different regions generations and even

”"i;fsocial classes Miller for example suggests that being ff“~74“

'l?:;lreared in the lower class means learning norms which may differ f;fif:

| 5j;ffrom the middle class norms incorporated in the law

The Structural Varietz 'l;yifi;ffffgir,ﬂ" |

N

ﬂi*iffconflict of norms which exists in a complex society'vbut they

The structural explanations are also rooted in the };<ﬁ“ e



:ﬁlocate the source. of conflict in the stratification of the

""-_they shift the empha31s from ”horizontal lelSlonS w1thin '-’
o spc1ety to “vertical" lelSlonS within soc1ety,“from "hob.

ﬁdpeople are to "where 'they are 1n the soc1al structure

zfstructure arises from the fact that the'”lower classes (as

blln the class structure

'l;ijboth factors

lv‘37_; -

>,3001al structure rather than in: persxstent cultural differen-

. A
ces’ between different groups in. the society In other words

ThlS concern w1th where people are 1n the soc1a1

v .

'if;determlned by various indicators of socioeconomic status such
v:dias lncome OCCuPatlon and educatlon) are Proportlonally °Ver'ﬁhii»»
”73Tr;presented in the criminal statistics of developed countries |
}ziifHow ls thlS over representation to be explained? B Few ’
ffﬁicriminologists would now accept a simple causal conneftion

7ff“between poverty and crime but nevertheless many of the more

"7'f[recent theories place great stress on the ind1v1dual 8" place'fvgf{_*

13 74
1€ main dispute ls as to whether the

7'?rcidisproportion revealed by the statistics results from a class

fﬂé;differential in the commission of crime or simply from a class T?::
VVl;*ibias in the operation of the legal process Each view has been
Ihibf{supported by theoretical and experimental studies;4and it seems

h',gs“llkely that the disproportion results from ‘a combination of

o /\

The structural theories explain the class differentlal

'“d?ifin the commission of crime in terms of the "deregulation of
“f"ii9°°iél 11fe in complex societies They are derived from the |
vihliﬂideas of Durkheim 15He used the word "anomie sto describe the bb”)
hf?bﬂdisintegrated state of a society in which man s sociallenvir-;" .

fdhhﬁ;donment no longer effectively regulates his behaviour._ He re-7




v

garded this as a fairly abnormal state ‘of affairs arising in

: 16
periods of soc1a1 change Merton has adapted the concept of

anomie 1n order to explain deviance in modern Western ‘soc-
L J

-

= j_ever there develops a disJunction between the soc1ally pre— f

scribed goals of human action and the societally structured

8-
legitimate means of achiev1ng them ind1v1dual reaction to

this state of affairs W1ll differ according to the person s":'

psychological makeup,rand may take the form of conformity,_.

'*'1nnovation ritualism retreatism or rebellion Merton con-:f"

L 31dered that modern Western societies tend to overempha31ze

Specific gOals (particularly material success) w1thout a
correSponding emphaSis on institutional procedures to allow

their achievement with the result that persons lacking legit-th:'f

imate means to success may strive for the goals by deviant

“ff lack of 1egitimate means to achieve success goals) and the

“”\7f;ﬁ type of delinquency depends on- differential opportunities to:ff”fi

means,lor may reJect the goals th‘mselves ff;}gj;:f”"v
Similar ideas are to be found in many of the em-fbp

pirical studies of juvenile delinquency Cohen saw delin-_f_:it‘.sr'

l_ieties HlS hypotheSis is. that a state of anomie ex1sts when- o

quency as a shared "reaction formation" developed 1n a pro_}:jQ‘?"

cess of interaction between boys unable to achieve socially

"'*3?{ acceptable status together these boys attempt to develop

new norms such that status may be obtained within their gang

! 18
Cloward and Ohlin also saw lower class delinquency as a.

shared response to problems of adjustment ln tHeir view,,ﬁfﬁhf~f:;b

the cause of delinquency is Merton s concept of anomie (a iydff”-d

learn, and the availability of particular illegitimate means “fiﬂ”h*

0
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,The various hypotheses differ 1nﬂfhe extent ‘to which they
"uregard cr1m1na11ty as reactive of\adapslve to soc1al strat-,
fflfication as an- expressron of. frustratlon on the part of .
people unable to achieve soc1a1 status or as- an alternative

s Iy

5 fway of achiev1ng such status

Lo The Soclopsychological Explanatlons

b}

fv"Soc1al psychology 1s the study of human behav1or
’_;,based on the assumption that SLgnlficant portions of conduct f’
h-are the result directly or 1ndirectly, of what other human

19All the soc1opsycholog—T'

f;,ical explanations of crimlna

ik
i

"°gftheory,}they attribute crlminality to the process of mutual

o ;;faction and reactlon 1n our lives They differ only to the

'""A;ﬂextent that they empha31ze different aspects of this~process~ft’iffl,

zg&The Symbolic Interactlonist Variety

The symbolic interactlonlst perSpective locates the

| 'Tffcauses of human behaviour in thought (which 1s regarded as a f

'“*Tj'around us,

:h{product of 1nterpersona1 communication) how we act 1s deter-:.,Vfﬁj

'ﬂfimined by what we believe and how we interpret tFe reality

‘.'e‘v ’,'

'jist assumptions to the explanation of crime was Sutherland 8.

x“ﬂ“theory of "differential association ‘5 He maintained that crim—*:

-7f;ina1 behaviour 115& any other behaviour 1s learned in a*pro-fﬁ”'uq

y are based on 1nteractlonist e

The first maJor application of symbolie 1nteraction-"' »

,,icess of interaction in society,vthe learning of criminal be-ﬁ,:ffffff

':ffi?haviour includes both the techniques and the motives and
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specific directlon of motives is 1earned from definition of the" '

1egal codes as: favourable or unfavourable a person becomes de-J '

1b linquent.: cause of an excess of definitions favourable to v1-d€
__“> ' hﬁaw over definitions unfavourable to Violation,f

: ‘vvof'the_ | ‘;otion of culture conflict 1s 1mp11c1t 1n thish;

. #osal that competing attitudes towards the law 1
erentlal association rests on the assumptlon .'
ct}norms 1ncorporatbd in the criminal 1aw are not};'
;1 members of the soc1ety }‘ | ' o |
;gmore recent and currently popular approach to the5tdfr_i
g i fidof crime 1s the "labelling" Perspective Labell—hf |
‘ Q'v]ffiiﬁgfthif istsnare concerned with the interactional processes‘b

that ;xh the attribution and acceptance of roles\\ Theyp o
, ) nly to the indiv1dua1 s reaction to soc1ety,_but S
also to soc1ety s reaction to the 1nd1v1dual Labelling theory

Kthe c1a331ca1 approach to criminology by asserting |

: s of crimlnal behav1our must take into account

, (s
by which certain behav1ours and indiv1duals come

ffjféiipf;? lthe proce
i to be defined as criminal and the indivxdual and societal re-:;fp;_ﬂ“
actions which resultcfrom such definitions Nettlerzéxplains
the labelling hypothesis as follows ""Criﬁe is: socially definedihfiﬁ
'}.and criminals are socially "produced" in a process which allows L
majorities to apply labels to minorities and Whlch 1n many lisf{fpi
cases permits maJorities to enforce the consquences of this ffij?i“
labeling As a result the "labeled" person ; the stigmatized

person = may ue unable to act in any way different from the:;ﬁﬁpfffia

role ascribed to. him ’ 1'ff"ff;;¢ﬂffis}ffff35y

PR T ,’

22 . S SO
Schur comments that labelling processes which cdn-lf-'r:;&j




A7

commiSSion y

;1v:acts which have been defined as crimes haVe no intrinSic qual"

'”1fgin turn causes the indiVidual to re- define his self concept

fffas a: result he is separated from his peers and assoc1ates¢;

>
M

e
o : : . . 41
tribute to deViance outcomes operate on at least three 1eve1s ’

. of soc1a1 action - collective rule-making, interpersonal réé

r; 5

‘Twactions and organizational proceSSing With reference to

i the first such level Becker gtressed that whether an act Will

4

'<h-be defined as dev1ant depends on the reaction of others to the" |

?;the act | Labelling theorists assert that those':z'

ity which sets them apart from other behaViour explanations S

e
- of crime must therefore take into account the same dynamic

;"_processes which produce any other type of deViant behaViour
'deannenbaumzéas one of the first soc1010gists to be concerned
K:W1th the operation of the labelling process at the level of
1rf.interpersonal reactions he referred to the process as "theC)“l7{
bﬁhljdramatization of eVll"{ He argued that there lS a gradual -

) ;fshift from the definition of speCific acts as eVil to a defin- ffffl

q..

”1°¥ition of the indiVidual as ev1l _society reacts to delinquent

v.‘d Lo

'ancts by re defining the perpetrator asba dellnquent and this

Q\

’ﬂ}Wlth other delinquents this leads to fhrther delinquent acts

:'dflihand thus the application of the lahel becomes both self fu1~_fffai;f

§\_..,

.‘,'_Tg."filling and self—perpetuatlng Prgpm‘e“t-" °f the labeui“g
flfperspective refer to the initial act which Leads to the appll-*bf”i”

:h"ication of the label as primary deviance ,and to the subsequentif;ih

:7ffq,acts which result from the application of the label as secon-~;]5fﬁ
'f.adary deviance " The opera@?on of the 1abe111ng processes at
vf‘fathe third level of Organizational processing has 1ed crtﬁin-*'*d"ﬁ

'ffologists to investigate the operation of the criminal justice fifh»

SR i




NG h‘system~ in particular the discretion which may be exerc1sed

‘at the various stages of the process in regard to the—appli—‘

'cation of labels and enforcement of laws - ;»,T

ha )

igh. The Control Varlety ;1:3' ".:.{?lplff:./f~l %

Control theory 1s based on the observation that

: *man s behav1our 1s controlled by the training he recelves Q"*ﬁ‘ 3

- the empha31s 1s on how this trainlng occurs 1n the social

A .
o, L

. env1ronment

. : “igs S
Reckless and hls colleagues advanced one verSLOn of

B »

;l',control theory under the title of "containment gpeory" | They
‘1fasserted that a. person is- contained against the allure of
-;52,.cr1me by two types of control '1f:i?féi Lo ‘_
"“471;;f0uter Contalnment - social pressures to obey the norms
; h‘ltkof one s group,‘exerted through training 1n roles affil-;ﬂtt;:

h.diatlon w1th a community and a tradition and hence through

ﬁf;the development of a sense of identity and belonglng,g:,

,}wlijnner Containment-- self control resulting from moral train-gf“
;*f71ng and 1nd1cated by a healthy self concept goal directed—.»vtl

lﬂff;f¢:7ff:¢~;ness, a realistic level of aspiration the ability to tol~j}{>

:”'-”erate frustration and an identification with lawful norms

!

Another version of control theorykis based on the

"fffassumption that criminal behaviour resukts from defective

linsocial training in lawful;standards of conduct Psychologists

lfld'f:j‘ffaf‘fihave shown that 1ndividuals differ in mheix amenability to
| ”hiftraining,_and that the quality of the§training at an indiv-v ;
'ffflidual receives depénds on the pattern of rewards anﬂ punishments'

Mﬁ"by which he has been conditioned and the models and associates i

fflfﬂwith which he has been reared Proponents of the control 1ﬁ?i.kf;ﬁ

Ve Vi T i-E'j‘/-'_ e
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hypotheSlS hold that delinquents have been defectively reared;

A

Red}

1n particular that they have lacked adequate models of lawful
26

conduct For example, Jaffe found family value confu51on to

m? : be a factor 1n generating delinquency He explained that

where value confu31on eX1sts among members of his family, a

, . youngster is often forcedtto find hlS way- by processes of
3 ' , .
vtrial and error; he cannot benefit fully from the experlence

-~

of others Furthermore _exposure to 1ndef1nite or inconsis- |
tent values results in faulty ego and superego development

v . and leaves the individual with an 1neﬁTective behav1our and
. - G-
. 1mpulse control system "the 1id is off the ld" and acting

»

out becomes the ru1e; as a result, dellnquency may occur,

) L : ' o Ty
, e
Towards a Synthe31s of Explanations )

"There is no socxological theory of crime and crim-

'1nality that can ‘adequately deal w1th all crime and criminals "27

Most of the explanations of crime whlch have been advanced

'have been criticlzed in' many cases, either because they

_appear‘tnwsenflictnyith other theories or becausigthey are in-

valid in regard to &articular types of ¢rime or criminals A

Q . -

wahlS has led a number of criminologistszt% abandon the search <

o

‘:for a scientific theory and to’ resort to a listing of crlmin-‘
‘ogenic factors , Whilst it is accepted that no 31ngle theory
‘w111 explain all crime it is submitted that the importance
5of attempting to integrate findings into abstract theories

R B should not be overlooked ane it is accepted that crime is

A 4not a 8pecial category of behaviour and that its explanation

;entails the explanation of all human behaviour many of the

. . N i’
[ . - N s @ - P
7. B . s LN ! . . o
' - g .
5

¥

a




problems with the ex1st1ng theories disappear It becomes

A

clear that they attend to different aspects of the same- thing,
they should be regarded not @S competing explahations of -
crime, but as partial explanations of behaviour which differ
in empha31s rather than content.

Quinney szgtheory-of the social reality of-CrimeJ

purports to integrate the diversity’of theoretical criminol-

- 08y into a'single-theory of'crime He asserts that the social .

reality of crime (that is, what is regarded as the amount and .

character of crime at any given time) is constructed by“thz/

formulation and application of definitions of crime, the d vel-

- opment of behaviour patterns in relation to these definitions

\

: and the construction of an ideology of crime ’ The theory 1s in

the form of a system of interacting developmental prepositions

.theory is that the criminal law. is formulated and applied by
agents of the dominant class in capitalist society in. accordance»

“leith the interests of that class the processes of 1nteraction

¢

“in society lead to the development of differing behaviour patt-‘]

:erns but only the behaviour patterns of the dominant class are
. Q
.grepresented in the formulation and application of the definit-

ions of crime however ‘the whqle society comes to regard crime

in terms of the conceptions of the dominant class It is .sub-

\ .
mitted that ‘this theory is essentially a particular applic-‘

ation of symbolic interactionist assumptions Although it

: explains the development of a society 8 perception of crime.

its explanation of criminal behaviour is founded on a single

’theory - class conflict : ‘5o'w ; o 7‘:;

. o ‘g‘.“\
e _ h

ﬁ/‘*f

e

and is shown in synoptic form in Diagram &, The essence “of the D

. .
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'f"'of crime looks at some facet of culture ‘as central " The -

.

 Without g01ng SO far as to propose a 81ng1e theory o
of crime it -is submitted that one common’ feature can be dis--
cerned in the existing explanations which enables them to be
':dcombined used together they go a long way towards explaining
"'vcrlminal behavrour} Nettler32dent1f1es the fact that the soc~ -

-1olog1cal explanations of criminality are unanimous 1ntattr1- -
‘i'buting crlmlnogenesis to something in the ordering of relations

l'vamong people when these arrangements have some regularity and

'per51stence they define a "culture" . "The governor of crime

-as well as: 1ts generator lS culture Every "factor that 1s
,selected fdr attention as p0331b1y criminogenic 1s embedded 1n}"":f;
a culture and reflects that culture Every current explanation}.”;»
SR T L
strictly soc1ological explanations are all rooted 1n the con-
i‘_flict of conduct norms which exists 1n a. complex soc1ety, the Lo
v'subcultural variety emphasizes the conflict which results from:;'

_the,"horizontal" divi31ons w1th1n such a soc1ety (that is .he'"

;co ex1stence of groups w1th different cultures particula__
.ethnic groups) while)the structural variety empha f"es'the_
'_conflict which results from the vertical" s ; thin
""*such a society (that 1s the disint ; ation of its}culture
'”“1through stratificatipngfnto 1 ‘1algc1asses) The sociopsychol-_"".
v".ogical explanations £ " s attention on the interactional pro--
*2hcesses which n'duce the conflict of conduct norms and‘which
give' e conflict its significance the symbolic interactiun-'hsj""
’u’st variety stress the influence of thought on behaviour, while-ﬂ;ifu’f
l"the control variety stress the influence of training on be-.=v‘.'l
"?+haVi°uF Viewing the different types of explanation together, o

o
G




' ‘we obtain a composite picture of criminogeneSLS in a heter-'

ogeneous society This is illustrated albeit in rather

Slmpllstlc form in Diagram 5.

In a heterogeneous soc1ety ‘there- are groups of _g;/*
e people whose norms differ from those of the dominant/gfoup

he set of norms Whlch an 1ndiv1dua1 acquires/depends on his }

'f" neurophysiological constitution (per/istent differences in. # .

7 L

temperament tempo and cognitive capacity wrich affect hls LT
"a amenability to learning)/ the quality of the tralning he re-”}
et = o

ceives; and the/edntent of the 1essons he is taught : Since o

learning

'i norms of the groups with whom he is reared and with whom he

‘””- set of norms which should govern hlS response in any given‘j*”"

situation and result 1n socially acceptable behaV1our Iff‘7'7’:

T:curs through 1nteractiona1 processes the qualityhj;ﬁ S

.hﬁhj 1s‘training and the content of the lessons dePend on thef7ffsf:h

v assoc1ates If these groups share the norms of the dominantff_fgf%fi

’ group, the 1nd1vidual is 11ke1y to internalize a consistent r;f?f7*“:

the individual s primary groups share norms Whlch differ from ,;7;14;

| those of the dominant group, the individual is again 1ike1y
to 1nternalize a consistent set of norms which should govern

his response in any situation to which his norms pertain bft;"'

as devia%t by the dominant group, furthermore contact with ”:jlf

';*f the dominant group may result in situations which are not

behaviour in accordance with his norms is likely to be defined[f;ij‘”

governed by his ?orms and in such situations behaviour which,f,hg'?j

is definéd as.deviant by the dqminant group is again a likely ”ﬂi;rgf

outcome If as a result of inter group contact the norms

’“f of the individual s primary groups are themselves inconsistent;fih»'”
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iand/orﬂinadeduate he is likely to\internalize 1nconsistent
-_!”and/or inadequate norms which will cause or permit differentﬁi,‘

: responses in different 31tuat10ns [1t is submitted that thei~

”Afresponse in a particular situation w111 depend on such fac-v;'f ‘

'l__tors as the relative strength of competing norms his per-”_;':

’ﬂrlsonality' and opportunity], in any event, a deViant respoﬂSe':‘a‘“

J‘“ffdis at 1east as likely as a socially acceptable response Iitm;fiffff"“

“'is essentially the norms of the dominent group which are 1h

Yol

”:éiﬁincorporated in the criminal law so that deviance from theirfﬁ]ﬁifhlli

"flnorms may constitute crime Labelling processes may result’ft*:

rfl”fﬁfin further deviance from the norms of the dominant group in4¥fff~f‘?ﬁ g

“'chluding further crime

When this framework is applied to aggregates of

'1.f;lindividuals it appears to have validity in explaining differ-gi;;-5f‘

.*Vf.:fences in the crime rates of different groups within a society;g'

'

wzwy’f’whilst at the same time accounting for individual differences,fp;;ff

‘fﬁf?Pw1thin those groups 'ﬁ;ffif:;f,f -
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Explaining Aboriginal Criminality

There appears to have been little attémpt to relate.f
Lo (B
i,the general theories of criminogene81s to the specific issue S

\

3fuof aboriginal crimlnality Canadian studies on the t0pic of

'i~"Nat1ves and Justice have tended to focus on the dimenSion '

(9

hfpof action rather than explanation on what should be done to

,Ff-solve the problem of Native crime rather than on- 1ts causes

’éiiCulture conflict and alienation seem generally to have been

-l

Hff:'assumed to be the underlying causes, but without any detailedf;i{ta_;:;

o ' 2310
i:analy31s Lautt having reviewed the existing literature

o concludes that what is required is not only holistic research;f:ffﬁjfff

';’}ficross disciplinary collaboration and input from Native and

""ff;‘non Native researchers who have been in communication with

Vd'§each other but exploratory research that clarifies rather

td”ﬁithan applied research which directs The explanation of ..ffff*ﬁ

k'hf;fAfrican crime in Zimbabwe is. virgin ground

It is important to clarify exactly what it is

'f*7about aboriginal criminality that is being explained éfisliia;u35f”f'

Vd*?ﬂhas been stated statistical analysis indicates differences

”“’Tf;in the level and nature of recorded crime between the abor-if'ff.ff7“55

o 32
*‘;V;iginal peoples and the other»peoples of Canada and Zimbabwe

”‘7f;;”These differences in crime rates obviously require explan-f~»;7?"

:'7,aﬂdation but may be explicable with reference to the operation ;fﬁ;@f:7“if

| 'i:fof the justice process itself They do not necessarily re-iﬂfliifrfﬁfas

h\“{gfff1ect any differences in Actual behaviour Many of the

‘7Vﬁ,fsociologica1 theories of criminogenesis represent attempts tofﬂfi?fflhﬁi

"“>h-j;;ﬁexplain proven or assumed differences in patterns of actual

”fiiﬂcniminal behaviour Unless some such differences can be N;ff'7f“"
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established in regard to Canada and Zimbabwe these theories _.Q
va111 have no relevance for this purpose However it is sub— i
'”1'mitted that the theories remain relevant 2% explanations of |
lcriminal behav1our in general which may serve to reveal par-.
i T_ticular causes of criminql conduct on the part of the aborig-kfr
'*iinal peoples 'W}bﬁ”i-“ | | “

| V’fVI}E Explaining Aboriginal Crime Rates

'r:f To what extent can the disproportiqms in aboriginal e

”Klfifcrime rates be attributed directIY C° the operation Of the

vfﬂf;fcriminal Justice process itself7 The labelling perspective

*.f:_leads us to focus our attention on- the ways 1n which the agen-;fg'pfﬁa

-fiicxés of soc1a1 control 1nfluence the level and nature of crim-f.fffbb

"d?{finality Any discrimination in the operation of the criminalzfigtbng

i 5f:JUStlce System w111 obv1ously have a direct impact on the ;ftffv:"ﬁ?

Ry 33
'Pj?statistics Discrimination againSt particular groups may

'Qiarise from by differential criminal legislation b diff-fg?ifffr

’d75fierent1a1 enforcement of the crimﬂnal law, and c. differentialf:7uluﬁ

t:access EP mechanisms and services designed to achieve justice ’ﬁifﬁ"

:"”ifIn the case of the aboriginal peoples °f Canada and zimbabwe

th{such differentials could result from a racial bias 1n the ad-“f;jﬁiri:

'“?jf'ministration of Justice since in both countries the personnelf&ﬂfff]ﬁf

ffﬁinvolved in the system are generally non aboriginals They /fff.ﬂ'_~t

} ’ﬁfcould also result from a class bias since the aboriginal

i?tpeoples of both countries are predominantly of lower socio-Tff;?ffiﬂﬁﬂ

Differential Legislation }

As has been mentioned in both Canada and Zimbabwe ;Jﬁ;);ff;




| 5?7;both the Canadian and the Zimbabwean statlstics In this ffl[g;@fv

'"»ieglfmore likely to be imprisoned in maximum security, and moref o

"g_irrespective of race or 80cia1 class

”"‘ﬁfimay well be an 1mportant reason for the disproportions in

S 36 ST
fﬂ-pjregard Jefferson points out that many Canadian Natives claim_f S
"”:;fthat they are more likely to be arrested more likely to plead{?flf?i

jguilty or be found guilty, more likely to be incarcerated jf;ff

“'VJilikely to be released on Mandatory Parole than non NativeS:tnffixf;

'7';cho what extent can such claims be substantiated7

52

"{?there have been 1nstances of discriminatory legislation creat-:7
sing offences Whlch could only be committed by the aboriginal
"fifpeopleSBS Certainly 1n the case of Zlmbabwe a number of t?} o
'v;such offences were extant at the time the statistics were}com?,'i'
| *:'piled and probably contributed to the disproportions jlsﬁt,fjf]f'
“sln general the current criminal laws of Canada and Zimbabwe_fff

fi}apply Equally to all the peoples liVing 1n those countrles '.£§7'lkf{5

vlhlf:b Differential Enforcement vit;.ff,”fV Eaflh_lﬂ nrt:h7l¥ii

Although the same rules apply to everyone rule .7f'5~ie;¢{

‘;?enforcement is not automatic and the discriminatory exercise 1lffir'?

. ”"flt/of discretion bY the agents of the criminal Justice process';;;;jlﬁhk.

"“7v'"The fact that criminal conduct must be soc1a11y;f;§f77fr”3f

“':fifperceived and socially processed before it becomes part off_;fmi'

:'ff57iithe official record has stimulated studies of the differen-f,#,}lfillv
SR 37
"=[arrest and{referral to court aw Most of the existing studies

| '?fl}ducted in the United States of America and it is obviously

vhf7ff;{dangerous to assume that the findings can be applied directly 5}”

'f'fftial selection of offenders particularly Juvenile8 for

“"ffinto the exercise of discretion by the police have been con-»wﬂ;??f*.’




f*,' BT SRR ".*. T '7\« ca
- to Canada or Zimbabwe \xhut in. the absence of empirical R -
'1”research on the matter Ain those countries, it is; submitted e
| 'that 1mp11cations can be drawn from a reVLew of the Ameg-

v B 38
1can research The principal finding of a study conducted

'by Black and Reiss was that the police operate primarily.in S

}g}a reactive rather than a proactive" manner The maJority

0'?itthe public rather than as a result of police survelllance
"”fftNo evidence of racial or class discrimination in attending |
:j;;to reported crime was found except that the poﬁice were
- fif;fobserved to be more vigilant when complaints about serious
"”“'ifﬁi;offences were made by'"white collar"'citizens than when they
f:d;were made by "blue-collar" citizens These findings 1n-;?5
“*?f?dicate that, in most cases 1t is the public rather than

>:ﬁ57fifthe police who determine initial police involvement and

- of cases handled by the police originate with reports from o

A

e S

'ifyfthat it is the subsequent exerc1se of police discretion once : "f i |

;’ffqn the scene that should be the main focus of attentlon
T-vﬁflIt comes as no surprise therefore, to find that most of
'hlfrféthe existing studies of pollce discretion focus on the fac-.;lii:;;ﬂiTl
Tfl;ltors which 1nf1uence police disposition decisions rather }“}‘.‘ g
Fw}‘;;than on the factors whiclfopérate at the level of surveill-f‘Q}bflVij
fcfu;iance and/detection These studies do not give evidence of | ‘Mnfa
i:mfsany striking extralegal bias in police handlidg of juvenile };{;fe"'
5lfffoffenders._ Although Goldman found ethnicity to be a factor

A

:ihhlwhich influenced the decision of the P°11°e in the disPos-"wiiiaﬂﬁk: ﬁ
.fiiﬁiition of minor offences Nettler3goints out that Goldman | ”;
“dfﬁalfailed to control for the relation between ethnicity and ?f
ﬂitﬁétprevious convictions Terry 8 analysi8 revealed that thevkjhniiftifaﬁl
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‘lj,jseverity of'treatmentfof juvenile-offenders (by the police
‘lvfprobation department and Juvenile court) did not vary with
v'race or soc1oeconom1c status when the seriousness of thelr .
'f;ﬁ. :offences and their records of preVious offences were con—l’,
}zf;ﬁi .Sidered» Similarly,galthough McEachern and\Qauzer found a ;:
j._fkfkf- 'multiplic1ty of factbrs to be statistically related to pol--<j
| fﬁ ?'xioice dlSpOSltlon deciSions they too found ethnic1ty not to :

’aiibe a SLgnificant variable Hohenstein s analySLS revealed

fthat the three major factors determining police disp031tion
ff:dec1310ns were the victim s attitude the Juvenile s record

'“J”f;and the gravlty of the reported offence and that when

"“f;these factors were considered race made no difference _7By:v'7-

li;contrast Thornberry found that although he controlled for
:f}'the legal variables of grav1ty of offence and number of |

'Ffprevious offences the rac1a1 and socioeconomic differences

t’ lfﬁdrd not disappear Blacks and low soc1oeconomic status sub-‘lff;fff:

3 /.(,»

”Vﬂf?jects were more 1ike1y than whites and high socioeconomic
S”Tfristatus subjects to receive severe dispositions (from the
aﬁfpolice and the juvenile court) But he does acknowledge

vithat he did not control for othel‘yvariables that might héve{}

s

'V?ffglegal relevance in cases 1nvolving Juveniles such ‘as- demean-*t'

'?*ﬁt;;our of the youth the quality of his home and the attitude :ff“d

,,,,,

11{;;of the victim The implication that there is no strong
":fiextralegal bias in police disposition decisions, taken in .
*;h]fconjunction with Black and Reiss s finding that most offences

riffffrom the-public leads Nettler to conclude that there is no

5 systematic bias in the official statistics

"”i[comeito the attention of the police as a result of complaiﬁts vja*ijikk




'flas traffic violatiobs most of the cases that do come to :

'f;;encounters w1th Juveniles involved minor offences and

“Ahffthat in these cases youths whose "grOUP affiliation age

.vQ\>

‘"The best answer seems to be that off1c1a1 reco%ds in d%moc-

: racies reflect the operation of a Judic1a1 31eve_ . In short

'what counts is those crimes for which the public puts press-
, 40 : - v .
- ‘ure on’ the police to make arrests :

However Jit lS clear that not all the crlmes re-

corded 1n the statistics come to the attention of the policef

Pl

b_as a result of reports from the public «With regard to .

”i_certain types of crime which the public has little or no

o 1nterest 1n reportlng to the police for example crimes?; -,fa»

Jiw1thout victims and many of the less serious offences such

;tdithe attention of the police aée likely to result from police,;f,;f:“’f

‘fff*surveillance and detection activities In carrying out

‘M77{for these types of crime Piliav1n and Briar s study 13

”ﬂﬁicemen on patrol They found that the majority of police ;fyf

wrarace grooming, dress and demeanor" fsignifi‘id t° the}i!

?i”'xtiful toward the police tended to receive the more severe

ffﬁfdispositions They also found that these factors of appear-

"gfthese act1v1t1es the police are ev1dently in a position to )

'bfof the act1v1ties and as to the action taken against detec—fﬁ'"f”

.;5d;fpolice that they were confirmed delinquents and disrespect- ;13‘

e“ -

'*‘f;jfance and demeanour in conjunction with police crime stat-y"

. i

”Vfﬂexerc1se a w1de measure of discretion both as to the focusetqf;f'."i

J‘figted offenders Discrimination in the exerc1se of thds dis-3;lfﬁ)wf“”'

| f_jricretion would have a Slgnificant bearing on the statistics;ffl;;f‘_.',"f’-ff»’fj

}“hﬁfrelevant in this context as it involved observation of pol-fytwa»?‘ﬂ{




V‘3fthe aboriginal peoples of Canada and Zimbabwe In regard to

7;.Canad1an Indians Hagan p01nts out that an- 1ndication of

.;v(-'

SR “ 42 '
'-;%adult Europeans driving newer cars Furthermore 1imited

'“3foffirm the influence Qf demeanour in disposition decisions

*5rfthe police may only affect the crime rates for a relatively

‘_.istics lep the police to. concentrate their surveillance f;

v;u'act1v1t1es in areas frequented or inhabited by Negroes and L

y -

to accost Negro youths more often than others : It 18 sub-

' mltted that "discriminatory practices of thls nature maym

‘ffbe an. 1mportant explanation for higher arrest rates among

3.

| rf.this pOSSlbillty is prov1ded in the following extract from ;_»'ﬁ

‘>a survey prepared by the Canadian Corrections Association
Z"It is, obvious that the Indian people o ; R
. particularly in the cities, tend to draw . r

. police attention to themselves, since S e

.+ their dress, personal hygiene, physical

-:characteristics and location in runedown
. 'areas makes. them conspicuous This un- "

. doubtedly results in' more- frequent arrests.

=+ The- feeling is widespread among. the ‘Indian -
e - .and‘Metis’ people that the: polic% ‘push-them

¢ " raround and4arrest them on the s

,ﬁ_: }:g'ff,vocation . e T
' L L R R
T?In Zimbabwe the writer s own observations of police vehicle-jf

Vfdjggcheck act1v1t1es indicated the existence of "discriminatorygfiséféH
ﬂ f“;ffgpractices based on appearance ‘(The police were more likelyy;ﬂ'fé_
ft“i*fto stop and check the vheicles of Africans, juveniles and_;y«ij%7*7”

"ffpersons driving older cars and tended to wave»through"-”57“:Tf5'ﬂf‘f'v

"‘ﬁpo;ite and apologetic were less likely to be ticketed than

f'gffth se who were recalcitrant Although discrimination by

AU o {- N “ " N - BN ,- . . . N g _'iv‘. - W L e e E L N . E I p.‘ : o N DR N K e . K :,’.’v',‘
Yo T .o N oD St Lo T e AT p e
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ﬁghtest pro'ﬁ;;blgf{"‘d' £

w';fobservation of both the Edmonton City Police intCanada andvigf;ff&{iia‘

s T 43 . fe i
'rjfthe British South Africa Police in Zimbabwe ténded to °°n“ff7]3f“-,f"

:ﬁtfgfonce a minor offence had been detected offenders who were f;?:??=”' 1
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narrow range of minor offences detected as a result of police

patrolling, analySis of the statistics indicates that it is
largely ‘these kinds of offences which are recorded in res-
,'Apect of the boriginal p oples | \ |
v Tgi pOSSlbllitE of;discrimination at the sub-

;sequent stages of the justiee process also merits attention.
Prosecution agenCies exercise a Wide measure of discretion
' and any preJudice on their part would have a direct impact

- on conviction statistics The writer COHSlderS it unlikely
dthat discrimination on the basis of race or class,signific--
antly affects. court findings or sentencing ' However, the
'.pOSSIblllty of a bias arising from a.divergence between the'
_values and béliefs of the judge ‘and those of ‘the accused
cannot be ruled out, In this connection a study into sen-’
tencing by Hogarth4geveals that Canadian magistrates usually
‘come from professional Protestant families and that they
-interpret the world selectively in ways consistent with ’
-‘their personal motivations and subjective ends The same is
’hjprobably true of Zimbabwean magistrates most of whom are d%‘.'
;{'European descent Any resultant bias in the exercise of |
!Judicial discretion would have a. direct impact on - conViction
and incarceration statistics But'the'findings of the few
:l empirical studies into this matter are inconclusive45 Dis-.
crimination by such agencies as parole boards could have an |
impact on recidivism rates Further research is clearly
: required before any firm conclusions can be made concerning

"'the extent to which differential enforcement accounts for ,

‘"uthe disproportions in the Csnadian and Zimbabwesn criminal



- Statistics.
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. el Differential~Access\

" There are: some 1nd1cations that differential

access to mechanisms and services de31gned to achieve jus-

tice may be a partial explanation for the disproportions in
-the statistics For example one. of the overwhelming con- *
clusions which emerged from the: National Conference on - |
Native Peoples and the Criminal Justice System held in Ed—

46 AU
monton in, 1975 was that Natives in trouble ‘ith the 1aw do

. not have equal access to ‘most of the regular services

':uoffered to other suspects, convicted offenders,-and ex-

inmates. Many of the aboriginal peoples of both Canada and

tZimbabwe live in remote areas and centralization of justice
' services may., result in reducéd access to facilities such as

.legal counsel legal aid probation and parole Although

.empirical research has been conducted in Canada into the.

possibility of racial bias in the plea negotiation process yo

47
fio clear conclusion emerges Hagan _using Alberta data

-

- .ifound no direct link betpeen race and alteration of the~

charge, nor between race and retaining defencescounsel or

the initial plea,. and he. concluded that Native offenders

/

% benefit from the negotiation process as do non-Native offené_

© ders. However; in a subsequent study Wynne and Hartnagel

'using data from Edmonton courts, found that race is an inter—C

acting variable in determining access of an offender to. plea

'bargaining,,and its effect is Modified by variables such as.

. previous arrest record repetitious counts, . seriousness of .



-offence' and-presence"of cOunsel Misunderstandings resul—

~fting from language barriers may also contribute to aborig-

inal crime rates " An important reason ‘for the dispropor-
:\) T

tions in the imprisonment statistics may be the relative

;,’ poverty of the aboriginal peoples . Analysis of the statis-

'that attitudinal differences lead to more aboriginal

tics for each country reveals . that a large and dispropor-

: tionate number of aboriginal people are 1mprisoned for non-“f
,'payment of fines Although fines are supposed to be 2 |
-equated to means,:it Will be recalled that the survey

,icarried out by the Rhodesia Prisoners Aid Society gave

 some indication that a high proportion of persons committede

S 49
. . are unable .to pay their fines A further possability is

)

ders opting for imprisonment in preference to paying their :

-fines

i‘)
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e appears likﬁly that discriminatory factors with-chf”a

in the criminal justice system are a significant reason for

- the racial differentials in the crime rates of Canada and

Zimbabwe A lot more research would be requ}red»before any
onclusion could be made regarding the extent to which o
these differentials also reflect differences in the level |

and nature of actual criminal behaviour The statistics

of such differences But some indications of whether or not

r‘any differences in the patterns of actual criminal behaviour

'.\ity of the general theories of crime causation to the abor- |

iginal peoples is considered

| themselves cannot be regarded as establishing the existence N

.are likely to" exist may emerge when the specific"applfcabil-~.?



A

:;ality

Ais any such thing as an aboriginal subculture Nagl r

- points‘out_that‘Canadi

-

= 2 Explaining,Aboriginal Criminal Behaviour h

Although there may be rac1al differentials in

'total crime rates. or in the rates for specific offences
'.crime committed by aboriginal peoples does not cOnstitute '
-a spec1a1 category of behaviour which can be explained in ﬁ%&l
' terms of a special theory In contemporary society, the -
gc1rcumstances of’indivrduals of aboriginal origin and the -

,.types of crime they commit are as diverse as those of non—i)”

aboriginais Furthermore there is no ev1dence of biolog-rla.

ical differences in the behavioural potential of different‘:
'f_rac1a1 groups However 1t 18 submitted that whilst the 1”‘

;'i'.processes 1nvolved in criminogenesis are the ‘same for all 17‘5"f37

peoples particular causes may pertain more strongly to

"-people of one racial group than another The partlcular

]

uapplicability of theugeneral theories of criminogenesis to o

}‘the aboriginal peoples of/Canada and Zimbabwe will now be

jcon81dered ,v";}yi“' A; : ,;,,".Q:'n-f‘

' “;,‘a;f Subcultural Theory e

In view of the fact that a Western type normative

order’has been super imposed on the traditional normative

"lorder of the aboriginal peoples of Canada and Zimbabwe an

‘obvious hypothesis is that the differences between the e-v_'_l
‘havioural prescriptions of the dominant culture and th se . <

'of the aboriginal subculture explains aboriginal crimi -’f_g

The first ST

Indians do not constitute a tradg

bstion which arises is whethervthere.“f .



*itionally defined ethnic group or cultural minority They

61

“do not share a common cultural tradition their 1ifestyles 3

fvary widely according to their geographical and traditional

B backgrounds and as a result they lack any strong sense of

’°7“ktions of significant cultural and social forms whicpjhave

’5Qbeen observed among segments of the Indian population /2/

f;group identity, furthermore they have not been assimilated

"rinto the larger soc1ety to the extent that many minority

.‘sm‘,

"'groups have f:"What are considered to be the distinguishable

..\

?facharacteristics of native cultures are in essence abstrac-'ﬂi'*”‘

"7Moreover the traditional value systems observed among the -

| 9flndians are not unique to the Indian people "The sameﬁT”‘V

Jf

ifgvalues and cultural practices that have been described as ;if* S
‘fg'fspecific to the Indians can be found among tribes of the

““v;gu“Amazon Africa,.and Asia and are typical of any tribal

peOple who have chosen not to assimilate or else who have'yf{%'-‘

e peoples of each country in terms of such perceptions and to ,f‘iyjy

e

‘fj.not had the chance to adopt the patterns inherent in modern:jr;,w

industrialized society " It is therefore submitted that

'uperceived characteristics of this nature should be regarded
:L’»not as identifying any particular culture but rather as Dt

| Vi'common characteristics of tribal cultures Although some f
‘f'of these perceptions of tribal culture may be historically
-:Psinaccurate in regard to particular Indian or. African tribes,_?ff“"
.“‘Z;members of the dominant western culture in both qanada and o

'szimbabwe have tended to stereotype a11 the aboriginal

;ftreat them accordingly It is likely that this 1abelling

process has resulted in many aboriginal people changing



.ltheir self concept and behaving according to the expect--.n :
‘gations of the dominant culture Thus it is submitted that
‘_lt lS p0331b1e to identify patterns of behavious common to

"aboriginal subcultures and to compare these w1th the behav-if,

'ioural prescriptions of Western culture Any conduct norms

LA ;assoc1ated Wlth the tradltional lifestyle of the aboriglnaldhi.. |

peoples Whlch still per51st are liable to produce a conflictﬁ”'

‘sxtuation 1n contemporary society But the criminogenic

1f*”feffect of conflicts between specific tr1ba1 customs and

"17ﬁfﬁcontemporary criminal laws should not be over empha31zed

o ﬁMany of these customs were restricted to particular tribal

ihﬁ,groups in the first place and many are no . longer observed o
| jeven by the descendante of those groups -i*i : fEf}"

To what e*tent do the conduct norms of aboriginal o

“ﬁf3fsubcu1tures conflict with the behavioural prescriptions of{flb;lf,"F

xrfWestern society? The prinqipal contrasts between the tra_’n',l'”V'“

',dditional normative order and the Western normative order ’5”>:f"

PR 51 P
":,have already been identified Anthropologists and sociolaj

.iifogists have described numerous fundamental differences be-h;;jﬁfﬂgtnf
:‘5tWeen tribal cultures and Western culture and only some of:f77 |

'”fthe more common examples need be examined to illustrate the}7"'”“

"*_,ilhigh potential for norm conflict 1n contemporary conditionsﬁ?f*f":“l'

Vif;fThe most pervasive feature of tribal cultures appears to befil{f-'

“‘;ff:their communal orientation by contrast Western culture is";fffﬁ;V*'

:7ff‘nationalistic on the structural 1eve1 individualistic on

J

;pfche social level and capitalistic on the economic level

“-‘nghe nationalistic structure of Western culture in conjuhc-ifjf?;*‘

Y;[ltion with the increased range of activities in which its '1_rgll,t“
K"hVS»}5'5f-3373;£f£]}.[,gfﬁ]xﬁfh,ur;;.,v---' e



' members are involved necessxtates more extensive and compe

'lex rules of conduct than existed in tribal societies An'f"‘-““}

\
Ve

h obVious consequence 1s that many activities which were
i freely engaged 1n by the aboriginal pebples such as hunt-g

'V"fing and fishing, are now governed by rules A further con-;bds

""“;sdsquence 1s that rules prescribe or govern activities which,, i

. . I

“ ""Zwere unknown to the aboriginal peoples, examples“being 'i*f?”'”:'

i

"Jdigf,rules requiring payment of taxes and rules governing comm- Q-ff

"ﬁ*ercial transactions such as h1re purchase The tribal

| Vf"gffemphasis on the community rather than on 1ndiv1dua1 rights o

"hdi}affected a number of social concerns Kinship was both more

"~f3”exten31ve and more important than in Western society, mutual B

LA

'f:ald was the norm and sharing of good fortune was expected

“‘fof the individual f In modern conditions such norms could

R’bf learly result in conflicts, as where an aboriginal indiv#fi_ﬁplffi'

| fiidual expects relatives living in the urban environment-to;g'

“:ﬁlprovide free accommodation or to share their earnings\ or: |

"i‘"fbelieves that he can make use of someone else s property

'hdiw1thout permission In tribal societies real property was ]'fﬂﬂ

,ziagenerally held communally and the absence of a COHCept of L

VQindividual ownership of land could result in conduct pro_fgslf;:_'w:

'H{fhibited by Western society such as trespass and poaching

iffThe capitalistic orientation of Western culture is foreigndf;}nﬂ""'?

"fiito tribal societies the subsistence economies of which

"5”u;were based on agriculuure or on hunting and fishing ratherfff}"ff"fﬂ

S 52
#‘than on industry and commerce Zentner contrasts what he

."fuirefers to as "the pre-machine ethic" with "the Protestant ?j;;fnéuj,r

K \ :



hf'differences in historic conceptions of the supernatural

’ ”;fiﬁwhich are in turn correlated both With different stages

:*l-%fof sociocultural development and w1th differences in time--” o

*:ﬁspace values and perspectives He assetts that the Protes-»?_p's

i ;;l_‘tant ethic places.every man 1n direct and indirect compet-i" 1

"ffltion with every other man to achieve future salvation,:pfjfﬁ"]7»_*

ﬁl}whereas salvation for:a member of the pre-machine ethic is

'Z\f7a personalized and non competitive matter which takes place

.ilfiln the present In Western society accumulation of wealth

’.ffffby an indlvidual is a means of improving his SOClal status

dfifwhereas in tribal society vertical mobility was’ governed by ~d”’"5”’ﬁ'

"'ﬁfage and ascriptive status and work and saving in order to

N g

:faccumulate personal wealth were not part of the system

“71f[5;The potential for conflict between behavioural prescriptions"‘l

viiﬁ;;associated w1th these fundamental cultural differences 'fyff;”‘fffﬂ;f;

e Should be apparent L g

’ -ff}Zimbabwe? l"An interpenetration of conflicting norms can ;'

How does culture conflict arise in Canada and

S

:ld;[foccur in three ways (1) codes clash on the border of con-ff“:f:f

' ”Q?ftiguous cultural areas, (2) colonization brings imposition

'1‘ilf:0f one. group s criminal law upon another (3) one . cultura1 hﬂ?t"‘

~v;group migrates to another afea " All three o"hhese factors ;~>;{qw:

. ”7E5[W°u1d appear to be operative with regard to the aboriginal

peoples of Canada and Zimbabwe In the historical °°ntext ’{dfiﬁhldlx

J'Agfthe applicability of the second factor has already been

T 54
'vtfpldemonstrated If assimilation of the aboriginal peoples

‘*f{]f@lbe 3ignificant But, although this appears to have been the

“finto Western society had occurred this factor would no longer

_§_;?jil

q\;}:;z; a.sxm;eg;:»:;> at;j;>aa;;ay<_’.-,:*Iaa*at;_s R



i ultimate goal of colonial policy, the interim practice has

i 6»5 ) _‘i

e g}been to reverse effect and segregation has\been the outcomevfavey -

~.-,.

f3ii{to date In both countries the aboriginal peoples have been'i_7

v-‘_-_..-set apart from the dominant culture as a- result of differ- B

'VQ;fential treatment 1n a variety of spheres and as Nagler

“M:bffcomments lt is this separation which has enabled them to SR

=::jfimaintaln at least some aspects of their original culture

'"4?}and identity In Canada many of the Indlan people 11ve on

:f'ﬁif;7Reserves and although there has been con31derable replace-f~-‘

wf"il;lment of Indian material culture with Western 8oods tech-“~ e

.;}d: nlques. and technology,vVogtSSOints out that the sociocul-"ffp?iflr

‘b'itural system is likely to. be underg01ng change at a much

"ffslower rate In Zimbabwe many of the African people live

'”"*]biin Tribal TrustaLands and especially in the more remotelffbﬂfi‘f‘“

”f“fiareas they maintain their traditionalmlifestyle to a great o

ff"extent even as regards the material aSpects The continued

'“jfexistence of aboriginal subcultures in distinct geographical

Efff;‘areas within each country reveals the significance of all

/‘”jfthree factors mentioned above : "The laws and norms of white b.b\b

‘“i;society have been imposed on the NatiVe Peoples but also

"tion the part of both groups there is a lack of understanding

‘Efiof the laws and customs of the other. so that neither

: niﬁff'really knows what it is in the code of the other that is 7;“zf”'

"”*ffsbeing transgressed Thus Native Peoples may act in a way |

_-?,f:that is acceptable in their society without realizing that

"”{iwhat they ve done is an offence in the eyes of the whites

: Lriifiand in turn. the whites do not realize that to the Indian,u;ffﬁfffh

rbiifjﬁhis act is perfectly acceptable."? Segregation has obstructed .d,f




~

l;internalization of the imposed norms by the aboriginal

| ‘Jioexperienced by those Endians who leave the Reserves and -
"*?ljattempt‘to participate in Western society would appear to 34 e

"afffbe even more significant The conflicting pressures to

&

t_‘h6§"".

'-‘peoples making clashes between behavioural codes and re- _f.ijt
o‘;_}Jection or misunderstanding of many Of the imposed norms h
‘h;ffflnevitable At the same time disruption of the traditional
'*ﬂfJnormative order has weakened the holding poWer of the tra-:_f
"’Iff{ditlonal norms, resultlng in that state of deregulation of
f;s;i;behavlour which Durkheim called anomie In the contemporary'
ﬁihllcontext this state of affairs is accentuated by the Wlde“”ittf
‘Ubafspread migration of the aboriginal peoples from the ruralt

'siﬂpReserves and Tribal Trust Lands to the cities and towns

Numerous studies in Canada and the U S A have f}

,f51hjfocused on patterns of acculturation among the Indian e
thlpeoples and many of the Concepts and findings which have
’f?fffemerged appear to have relevance 1n explaining deviance andhi}iii;i?»i
[:*fcrime on the part of the aboriginal peoples of Canada and |
‘yhff;Zimbabwe Empirical research has confirmed the existence ;ﬂ?'f';“’ o

TffeOf varying degrees of social disintegration within the Res-{ff,fh;aﬁ7f

’p,uerve communities themselves Thé difficulties of adaption b;

Yol

}‘h:which they are subjected are illustrated in a cartoon by

Duke Redbird a Canadian Indian, which is reproduced as

\

Diagram‘ﬁ The

reTEVant in this context 7"In br%éf the marginal man is a ,ff;fgﬂ{l

aociological contspt of the marginal man is uflfv;ﬁﬁd;:




A Y A
" Diagram 6. THE ADVENTURES _OF CHARLIE SQUASH e
o - o : R by Duke Redblrd
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The American Indian especially the younger generations

59 o
have become "marginél men" " In a study of Indian adJustment N

| patterns w1thin the urban areas of Toronto Ottawa and Mon-"‘:
treal Nagler6gound that although the process of transition
il.is s1m11ar 1n many respects to. that of other minority groups
there are also differences ar131ng from the fact that In—j
dians are not really members of either a distinctlve cul-t
tural,_rac1al or ethnic group, however they are labelled asf*;'
-7f1a group and there are signs that a- group identity lS beginAf;i
ning to emerge He identified six distinctive groupings of?,
Indians 1n the cities which emerged as different patterns !
':;_ of adaption to the urbanregvironment white collars blue-:frf 't

collars transitionals,vurban users seasonal workers and D

“vagabonds The lack of a strong sense of group identity

has probably made adaption even more dlfflcult for Indians ?df[fafli

61

than for other minority groups Lautt points out that somei{f“ilrgi

4’ET7%;QC?5 Natives Who migrate to the citié merge totally 1nto white
o institutions others merge int the white economy, but 1ff‘7ﬁ

retain friendship networks Wit"the urban Native communlty.-f“r" 5

and some appear to be striving for institff_

( nﬁ COmp ]_ete-: : oy

| ness “a. condition whereby el the (native) community couldjiryifj.ﬁf:

perform all the servites required by its members Membersfrgut;ggsf

would nev'r have to make use of (white) institutions for lfﬁdifid;*j,

| the 8at}s£a°t1°n °f any Of their needs (Breton, 1964) " f57ﬁ‘*V' i

’“'"In attempting to hecome urbanized Indians are adOpting

some of the behavioural requirements of urban life but

g

their activities are consistently being subjected to ambi-iim‘v*"*'

valent pressures*becaus' of the influence of the traditional : ;;lfhf
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T N : ) 6 ‘ ‘
.*and rural backgrounds " ‘There is likely to be some breakdown

"of the migrant '8 traditional norms with only,gradual ‘or par- 2

: tial replacement by Western norms 86 that conflicts will

Tl

e farise in particular 31tuations in addition the migrant 1s.'

ftfaced w1th the unreachable goal norms discontinuous norms

b

’~u1mpotent and sanctionless norms eva31ve norms and stress-ﬁ -
J -ful norms which are associated with Western society "Norm'l

ﬂbreakdown conflict discontinuity,_impotence and stressful-: a*ﬁ'

°

”hness create the conditions that eventuate in large scale |
53 R
.-ﬁdev1ancy In this connection, 1t will be recalled that the e

"li:isurvey conducted by the Rhode81a Prisoners Aid Society re—fll‘

<§

°47fi:}vea1ed that 49 6% of those admitted to Salisbury Gentral Prison e

"V{f;during March and May 1973 had arrived in the city of Salisbury }
55b*5lfrom the rural Tribal Trust Lands 1ess than a year before their :4f?
';}fadmiSSLOn to Prison [»*w “TErfﬁyff”ﬁ__uutf:;”,-i

' '7hﬂvb Structural Theoryn_,thxwl°;‘"lblﬁkg

N e E SR
The assertion has already been made that the abor-,ﬂ~ S

S ?iglnal peoples of Canada and/Zimbabwe are predominantly of

g{‘_ﬂlower socioeconomic status6§and it seems Pr°bable that this

"f?,condicion is largely attributable to the culture ~eonflict

Zl_ifwhich has just been discussed The value of punctuality,“»d,ffif

'*ffsaving, future orientation and the work ethic serve to main--wyfffiﬁ

’7Q5tain a vast separation between Indians and the rest of North

: ’i{jAmerican society These factors combined with prejudice
R ihaye been instrumental in effecting their low socio-economic 5l;ilfl?’
- ”_;:position "66Nagler630mments that although the Reserve commun" :
.ities were theoretically intended to permit Natives to 1ive Tlglf;f;:i
‘ . < | SR SOOI g



A made a viable independent existence impossible Bureau- e

.,‘\

ufif'American Indians today, some wg}ters have suggested that

'Cnf}fthls is the most important explanation for their problems

SRR 68 *‘};u
:1“ﬁcultural differences Mertpnvs assertion that persons lack-i"*'

R o e 7"0.“
according to their traditional patterns of 1ife in practice

L

- ‘most Reserve areas provided only minimai resources which

-

,

cratic control of the Reserves and the negative effects of

the social welfare system have been identified as further )

P

'Ag factors contributing to the poverty of Indians in the rural

areas For those who seek relief by moving to the urban - o
il

.areas increased contact with Western society combined w1th

the difficulties of adaption often serve to make their o
\ relative poverty even more apparent B . d‘ B | R )
;Klf: i Applicatlon of the structural theories 1eads to ahﬁ«v~"*

the hypothesis that the position which tﬁk aboriginal
pesples occupy in contemporary society is itself an- explan—;f@i??;i

‘ation for deviance and crime on their part In regard to ff”;;“*?’

..‘,
>

:ﬁff;and has tended tO'be 6bscured by over-emphasis on persxstent

o’

:\ffiing legitimate means to succeég may strive for material

,7 ¥

'='fﬂffgoals by deviant means or may reject the goals themselves ;fff5

Li,fffpeoples of‘ianada and Zimbabwe There are indications that

- 57fhmany of them particularly those who migrate to the urban

’;fseems particularly pertinent in regard to the aboriginal

\_,‘»-‘" B

'blﬁ*fareas have acquired Western success goals but lack the

'.-;{training needed to attain such goals or find their aspir-'j'hhx

'~hhjations blocked by racial prejudice "It is frequently the

'u"*f;case with the Native Peoples that eBPECiﬂlly when they

*5;2?@ffirst come to the city,cihey see the better standard of

~ ST e
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living;that the majorityfofwthe white population enjoys and
\

. feel that. they also are entitled to. this sta;dard However

the maJority of Native Peoples do not have the education or
\
skills to get high salary work Discouraged by\their in-

3 ability to get or keep good JObS with good wages\ a high

\

X 69_
. proportion turng;g\p:tty crime " In a study of American

Indians Reason go d behav1oural disorders such as alco~

¢

holism and chronic hitting out to be most common among

those who aspire to white dominated positions and - status \,’

e without adequate means to fulfill these aspirations Whilst,

~ such patterns of deviance in response to. frustration are’
.not limited to aboriginal peoples and are exhibited by most .

_lower socioeconomlc groups it is considered that the anomic

.721 cOndition of the aboriginal peoples increases the likelihood'

t;“j

-of/their responding in this manner It is submitted that
indiﬁidual reaction to frustration depends on the set of
'norms which the individual has acquired the norms of many
{aboriginal individuals are likely to be inconsistent or. in-~
adequate allowing them to resort to deviant means ‘to achieve
success goals or to reject the goals and to indulge in de-

";gliberate deviant behaviour ‘as hn expression of frustratik

RN

Mymbolic Interactionist Iheory o '_j; ‘\\ik

' The sociopsychological explanations focus on the =

,interactional processes which produce norm conflict and o
ﬁ_which give the conflict its significan%e | Sutherland'

| assertion that a person becomes delinquent becauSe of an ex-"

'hcess of’ definitions favourable to*violation of the law over: ;]

vdefinitions unfavourable to violation of the law. appears to

. B f"-
¢




: . : 7
vhave relevance in. explaining high rates of delinquency i
. amongst the aboriginal peoples of Canada and Zimbabwe
.”Many of . the people of'Indian and Eskimo descent are alien-é
‘ated'from the‘economic, SOcial and political structures
Tof mainstream Canadian society] “This allenation is

N

tbound to be reflected in their attitudes towards the law.
~In their Kamsack study, Shimpo and Williamson 7oted that |
the attitudes of Indians towards the law could not be under- .
stood w1thout at the same time, considering their attitudes.
s tbwards the treaties and the Indian Act . This study, an nd |
| others 1ndicates that the abrogation of treaties and laws
by the non-Indian majority encourages the questioning, in
Indian eyes, of much of the White people in general "71 .it.
°and a high level of criminal conduct ‘amongst the aboriginal
o peoples in general interactionist theory suggests that an
“i‘individual of aboriginal origin is likely to learn the
motives and attitudes as well as the. techniques necessary to
Permit him to commit a crime - o
: | The applicability of the 1abelling perspective in
%’explaining aboriginal criminality should already be apparent.
?Much of the foregoing discussion has related to the fact that,
it is the dominant Western grOups in Canada and Zimbabwe who
determine both which acts and which individuals are defined
as deviant or criminal Potential consequences for the abor-
‘iginal peoples such as reJection or misunderstanding of” the

“-”imposed norms and discrimination in ‘the. operation of the jus-

‘tice process have been considered Furthermore the stigmati-i;’

o
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*

zation‘that results from the initial application of the |
label may set off a chain reaction which, instead of forcing
‘zthe individual to conform, leads him to act according‘to the
'role ascribed to him. "By imposing the majesty of the law
'to label some few persons as deviant the Indians are’ for-v~'

ced to surrender old roles and self images and to undergo

of tHe intent of the labeller mdy - serve to heighten their

dev1ant tendencies Labelling thus focuses on. the secondary

dev1ation which may be brought about by society k- reaction S

to the initial act "72Collective stereotyping of the abor—f

: iginal peoples in terms of perceived cultural traits may
73

also lead to aboriginal criminality For example Lautt

‘p01nts out that instead of suppressing their Native iden—

,tityﬂ Indians, especially youthful males may play one of S

'ﬂ~severa1 roles such as the "noble savage the professional"

Indian the aggressive "warrior", the * marginal man" and
that several of these roles ‘may justify criminal involve-'~
, ment in different ways ’ ‘

* d, Control Theory

Application of control theory reveals how. the; ,

social training which an aboriginal individual recégwes may

fail to control against unlawful conduct on his part. Atcor-

ding to psychologista the quality of the training which an

individual receives depends on the pattern of rewards and

punishments by which he has been conditioned and the models

-and associates with which he has been reared If an aborig-

inal individual has been reared in the traditional environ-'(

73

j\ue experiences which paradoxically from the staﬂdpornt

"
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ment he is likely to have received an adequate training in :
behaviour which ig socially acceptable in that environment
but this training will not equip him with the behavioural

'norms required in the Western environment Even within the

‘rural aborig1na1 communities Western influence is causing a
rapid breakdown of traditional norms but ,at the same time
the contlnued separation of these communities results in

‘only partial replacement by Western norms‘( An individual

_ reared in such an environment is likely to be exposed to -

'.*1ndef1nite and inconsistent norms leav1ng him with an in-

,‘effective behaviour and impulse control system Urban-‘? |

‘zation further reduces the holding power of the traditional
'sn;rms and at the same time lack of acceptance on an equal
ba31s in Western soc1ety hinders the acquisition of Western vf
i.'norms ~"Members of the Indian society who tend to deviate :ix
from traditional Indian cultural norms in the directhn of

lthe«non—Indian cultural standards are deprived of clear-cut

| ~_,models which they may emulate as well as effective commdh-v. et

ication channels with appropriate non Indian groups to s

, e
: which their development might gravitate Accordingly, such

" ,:persons “of necessity become marginal persons who can identify

f;with and internalize neither of the two cultures completely

- At best they can. integrate their knowledge of and identifi—

'.‘?cation with the two cultures only in a limited situational

"rmanner Moreover the numerous discontinuities of experience";“f'

= in, the two cultures frequently leave many situations inad-

r,ﬁequately defined for the Indian with resulting confusion
L 74 I
h f‘.and withdrawal " Applying Reckless containment theory,- 3



jces between Indian and Afri&an criminality
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person who has received defective social training and who

‘lacks a sense of identity will not*Be'contained against the

allure of crime by either inner or outer containment

é;; Particular Features of Indian Criminalitz

J"Indian criminality which merit attention*i;iiﬁ The high

TinaIity amongst Indian women The Writer has no ev1dence

i

: that either of these features pertains strongly(to African
-_criminality and on the assumption that they do not, some

',attempt w1ll be made to account for these p0351b1e differen-'

C

‘.i Alcohol - S c _ v ‘ o
‘ "Of all thg 1iterature available on. deviant patterns of

'{Indian behaviour perhaps the most extensive iﬁ on the use.

75
of. alcohpl and alcohol-related offences "o In explaining

'the excessive or illegal use of alcohol as with other'ﬂ

“‘cumstances under which Indians have come into contact with
, '
-1alcohol are examined Alcohol was introd_ced to the Indians

fby the fur traders and the problems whichkensued as. its use

'fcontrol the use of alcohol by Indians through the criminal

‘v.

* :

tural ,symbolic interactionist and control theories are all

;‘75:"‘

The statistics reveal two particular features of i””'

':proportion of Indian crime which is associated with the uselif:di37

'of alcohol il The disproportionately high levee of crim-. R

deviant behaviour it appears that the subcultural,: struc—‘-‘;},' _5
_%relevant Their significance becomes apparent when the cir--..;‘"'“
v

_frapidly spread have led to numerous attem.ts to prohibit or‘ff';hﬁt,

'flaw,l In the historical context Dailey suzgests four reasons\s-,a*"

‘;wﬁ§ the Indians did drink the novel phys cal sansation as e




'i”°77;%get to accept those beliefs a kind of self»validating pro-f';’

N o

”g-an excuse for committing acts of violence the former inte-’,.

5m73ame Pattern ds the eat all feasts In a report prepared

77 Sy
\Py the Canadian Corrﬁgtions ﬁgsociation thehpoint is made f';;faa-

’l“qflthe folk belief system and generations of Indians grew up,_l‘fffh

'”ftiablished about an ethnic group and the people in that group E5Q‘

°ﬂrfcess gets under way in which the people act in the waYSV

”=}ji_f'expected of them even though there is no. biological ba?ily

grating effects of warfare and other village-W1de activities

~g:were replaced by the search for and communal use of alcohol
‘.wl :ito facilitate the attainment of dreams which was for.the

f?ffflndian his most valued experience He also identifies«a cul-y:

+,

';itural norm which contributed to excessive drinking on the"'fj’
('7}§part of Indians l:"Consider first their mode of eating, and ‘

‘dcespecially their custom of consuming everything in one sitting ;vf}j

“fIt becomes clear then that it was only the alcohol which was
.‘Tfn“‘new not the practice 6f consuming everything at once ;fldf';f*?g:{i

“?jHence the brandy feasts as they were called were on the

‘that Indians had no strong controls of a. soc1a1 ornpsycho-'fh f,-'
:'.'logical kind to structure and contain their drinking behaviour
23'"0nce the belief was established that somehow the Indian

fi_fcould not control himself when drinking, it became part of

‘L{iindeed still grow up, learning that fof\sbme biological
’jiiilfreason they are incapable of drinking in a "normal" manner

;ﬁSocial scientists have shown that once such beliefs get eSt-.;f“fif

L Do
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'”ﬂ;lthe group as a result of arrest. conviction and detention lll}'

78 -

“f:lfor liquor infractions Nagler comments that although the

s

}fl?Indians manner of drinking and the social disapproval it f"dhkk'
.?dlrprovokes are changing gradually, a different attitude to-gﬁézy;f;l
.kﬁggwards the use of alcohol persists and many Indians drink to S
o get drunk He also asserts that in many instances Indian
tlﬂfdrinking is a 80C181 pastime which serves as a form of
i frecreation and a response to frustrations and boredom ‘hdf:;;infl
’“:f;Brody73aintains that the skid row Indian is unlikely to find
lijany real strength in the standard arguments against drinking
:fmrfuntil his socioeconomic position is radically altered h:_ ”
o _” It is tentatively submitted that the African people hl.:
’Qif,of’21mbabwe have not experienced the same level of problems ; i
viff_with alcohol because they already used alcohol before the
.;giarrival of the colonists Social and psychological controls;f:{d;
' ;were available to structure and contain their drinking be-ﬁ)ﬁﬂlfﬁh
f“;f:haviour Furthermore although attempts have been made to . “:
ut:g{control their use lf alf’hol through the criminal law total;f;yfdf
.djeprohibition has never bee attempted v'f*i**”f. T

*»1}11 Women ;??p“SQ}L**T;7-~“"~~'

”“l:;Examination of the Canadian criminal statiLtics reveal’ not???ﬁifﬁ

/

' J75;;on1y that the Native peoples as a whole are over-representedi?fﬂht;

‘”'”;;{:fin relation to their; otal numbers in the population bu

| “*ij;;;also that the over representation of Lndian women compared ‘

o o E \ o - y 3Q77__~
_lIndian people with prOportionally less social ostrac1sm from |



'fo”_iattributed&to Native peop

T . S e "fi78x
ra_found that Indian femal \z:count for 25% of all offences

v whereas white females account

. j?ﬁfor only 51 of 311 white o'f‘nces | "The most interesting
Cﬁiihypothesis advanced to expliilbcultural differences in the_hﬁf;vﬁff*

ﬂ,;:sex ratios of criminal activ t.es and changes in these ratios

”l"f;ifover ti e is the suggestion t'a a8 women become the equals ii?fj}

':“ﬂ*f"fof men in rights and priviIEge

e

'ifthey become their equals

SN R 81 :
_isalso in crime : In a study of ‘f_ican cultures which drew

\Jﬁrdistinct lines between male and 31818 work and Perileges

"f”Houchon found that the crime rates

\{;r men exceeded the
' “fﬁs;rates for women by differences rangi' vfrom 900 l to more
EE ' 83 . §é

_gythan 20 000 1. Nettler contrasts thes disparities with

the figures for North America and western Europe where

\

- .} criminal statistics for 1970 show that&the ratio of

convi

‘; ns’ of males.go convictions of females for all in-”hiﬁf‘ﬂ;‘t'

down

lefpected to be increasingg;td approaching the crime rates of | fffifﬁ

;“?; aboriginal men ”f[f:ﬁ?“



e - N e ‘ o ff-fl 179if“f
o ation which Indian women haVe experienced has been even ”

¢°ffgreater than that of Indian men resulting in a dispropor'fi.

R 4.\

2 '“etionate increase in their cr%me rate For the Indian woman”;}d

: ﬁ;]if‘;vhadaption to WestefﬁuSOCiety, particularly urban society, hasjﬁ

- ":~Qentailed not onlYfm 't of the problems en°°“ntered bY Indian;;]7£qd
'»}::_.‘men but also a more'fundamental change in her social role

.V:’EffEmancipation has meant;, nft simply increased ri8hts and Priﬁfhfif:"

J”tff?vileges but also release.f fm traditional behavioural
Shlﬂifrestraints and loss of traditiofal Support’3Y9tem9 .h. 2

.‘:..‘, - The writer believes tha:fthe important difference
”dihfiin regard to Zimbabwe is that the\najhrity of the African

. ’ylwomen have not yet been exposed to Westef”jinfluence tO the

""””~dsame degree A high pfoportion of them{condrnue to live in

._k\’:\‘

L ffthe rural Tribal Trust Lands where the traditiohal fifestyle ;*l;ff
| \\

”ﬂ'f_is maintained to a great extent Although many of_the men lﬂ;f'

.‘ihgifwork in the urban areas housing problems 8nd 1°W‘Wageli

.zl:;have resulted in many of them leaving their families behinwiiif“"'

'“"-jSn the rural areas However, the situation is changing

'7“;f”rapid1y and increased c;iminality on. the part of African

ihfjfiwomen is to be expected

| Towards a anthesis

It is clear that no special theory and a fortiori

.;wgfno single factor explains aboriginal criminality The app-"’-”J o

l!ffflicability Gf the suhcultural. sjructural. stbolic inter-{f'ty*t o

*\1"In attempting to_eXPlain the high rates offdeviant 'ndh




:_'f., boredom1 prejudice and discrimination anomie and the neg-jij
-ffative effects of the social welfare system 84In view of -
*a_lfthe extent to which various factors which have been iden_:;‘i*
’ itified as criminogenic appear to pertain to the aboriginal v@,f'-‘

f;}fpeoples the disproportions revealed in the Canadian and

,;ft“321mbabwean criminal statistics are not as surpriSing as they-

‘i55?§;might seem at first sight also it does seem 11k81y that

| ”f;ﬁithe disproportions reflect some differences in the levels

;vfﬂpof actual criminal behaviour "[j#F[;7]f§]*7ﬂ;fi}.fﬂffff;ilﬁ? ;;;;ff

_ | \ | It is submitted that the particular applicability g

tfepof the general theories of criminogenesis to the aboriginal

1;i;peop1es of Canada and Zimbabwe can be related to a single

v'iﬁtV?;;feature the impact of the imposition of Western norms on

l bii-fthe aboriginal peopleB This has had the effect of destroy--

”:geing a culturex that is not to say that no 83PeCt3 °f abor--']}:f;?;;;

Vzwffhi;iginal cultures have been Preserved bUC that the imposition i

| Qﬁfof a- Western type normative order precluded the continuance

‘lxl.fof the aboriginal cultures intact at the sgme time the way

lfﬁf;in which Western norms have been imposed in*both couptries7';'*”:‘

;r°fp;§has prevented either the assimilation of the aborigin
':”*ffﬁﬁpeoples into western culture or the emergence of a'new;in-i
.ﬁfgifbﬂgﬂtegrated culture ;"A ctlgure%;pcludes the training thati_f;{;_gyﬁ?-ﬂ

ffﬁﬁfgwgcontrOIB crime;




'*vlogical constitution the quality of the training he re-g“> |
.‘ceives and the content of the 1essons he\is taught 1-“v
:=_though amenability to learnlng differs from one indiv1dual

,:to another there 18 no evidence that there are ahy inher- '

ﬁifent differences between racial groups However the qual-

HU;*;;rity of the training an individual receives and the content f{‘}‘

’”df%f;of the lessons he is taught deﬁend on the norms of the

: "¥f;fgroup8 wlth whom he is reared and with whom he associates

”d7f§iAn aboriginal indiv1dua1 who has been reared in the tradit-:;fi'i

fﬂgrtent set of norms but many of these norms will conflict
nf”5fi;with the norms of the dominant Western society (external

“'"“1ﬂconflic%) particularly if he migrates to the urban areas

5dflonal environment is likely to have internalized a consis-f?fﬁ?7s

Sl

“Ebf,his traditional'norms will be inadequate and he Will be

'fﬁfgexposed.to new norms (normlessness and internal conflict)

'"-ff?kDue to the anomic condition of contemporary aboriginal‘ i

(

:“f;asociety, an individual reared in suoh an environment is

o ff'; i Q‘

/likely to internalize inconsistent and/or inadequate normslifffgﬁi

in the first place (internal conflict and normlessness), ,
and some of his norms are likely to conflict with the normsfl}igfn

**fof the dominant Western society (external conflict) It is -ifffi

'h’fffsubmitted that the existence of such normatiVe conflicts is

""‘f*;ffat the root of a11 types of explanation of aboriginal crim‘f]d"f“

,ﬂ;inality Not only dées the persistence of traditional n%rms

*ui.jproduce direct conflicts with the Western criminal law. but‘:l,:;;




ﬁzg4'_;gifi _'fd~f;"i7_-7“ if‘?,hfi,_:~ﬁf;-f‘f“*r«,*ﬁ’ffl"f* :»-j aévfiv
| o it is submitted that it is failure to have internalized con- )
'ﬁ:é%fﬁ sistent and adequate norms which causes or permits an indiv-~ |
ivfiifw\idual to resort to deviant behaviéur in response to frus-d.{jsarv}'

- tration It is the dominant Western groups in Canada and -

'?hh:ﬁZimbabwe who determine both which acts and which individuals

y_ﬂ‘are defined as deviant or criminal and the stigmatization




" 57FOotn6tesJ$Chapter\III) SR

) | flnNettIEr P 'l' %
Nettler p 97
;:-Nettler pp. 137- 139.{f
.f:Nettler p 141 p , .
.ffThe assumed existence of a conforming culture WLthln“"
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V. ACTION

Act1on as an Explanat1on

It should already be apparent that in a hetero- (

S

‘-kgeneous soc1ety, the- actlon taken w1th regard to cr1me may
in 1tself be an explanat1on for cr1m1nal1ty Labe111ng

‘theory suggests that déf1n1ng part1cular behav1our as’

”ldeV1ant or cr1m1nal 1is the first stage in a process wh1ch,

'ult1mately may be counter product1ve. Where legal norms .

are’ 1mposed on people who do not share those norms, dell—‘

T

quency may be the result of re3ect1on of or fa1lure t0x°'

funderstand part1cular 1mposed norms re- def1n1t10n of the

N

“[person as - del1quent may force h1m furthe1 out of the pre- e

vva111ng soc1al structure and cause ‘him to re def1ne h1s h

f_self concept lead1ng to contlnued dél1quency and the [d“

’Vicformat1on of del1nquent subcultures.

: ‘5f - : Inact1on and d1fferent1al act1on would_alng

'appear to be explanat1ons for cr1m1nal;ty 1n a hetero-:~

i norms embod1ed in the cr1m1nal law enforcement becomes aiwv'““
:'f»problem. Behav1our wh1chﬁds contrary to the preva1l1ng

'.legal norms may be 1gnored or even encouraged amongst

;certaln groups when no social sanct1on 1s appl1ed the

s e '{,‘

- laws depend for the1r effect1veness solely .on legal sanc- o

't1ons,)the 1mpos1tion of wh1ch 1s both uncerta1n and

‘.delayed "When mores are adequate, laws are unnecessary,

88.

L geneous SOClety When there is a lack oﬁ agreement on’ theyh;j_V

AR



, . - - : . : Ly
, / ‘when 1 the mores are 1nadequate, the laws are ineffec- R S
/‘ tlve.fl ‘It has already been noted that a hlgh | ;‘i'f’vh ‘; 'er‘;gjldg
' ylprOport1on of crime whlch 1s committed 1s not detected or‘ | |

. not reported2 and 1t is clear that eyen when the cr1me J”r: f:‘vt'w
is known the offender is often not apprehended not pro-. -

,secuted or not conv1cted In the absence of any sort of ’g’fr3fﬁ

o -« B Y

‘sanctlon agalnst 1llega1 behav1our fhere is nothing to i

.

;d1scourage that behaylour, and the- offender and others who
R i )
-are aware. of the 31tuat1on may well conclude that v'crime -

:ydoes pay"'j D1fferentlal enforcement is llkely to affept JIf ) J?%» ‘é

:,the crimlnal statlst1cs both directly and 1nd1rectly,_dls_hff ' |

'fxxiicrlminat1on against partlcular groups w111 d1rect1y iﬁff:;L
:1nflate the1r perceived cr1m1nal1ty and is also Iikely to {'L-ﬁi%lAjf”;
i‘result 1n al1enat1on thereby 1ncreas1ng Ehe actual crlmin-f7:' ' ’

.\.»

.JL”;alltY Of Sﬁch groups.. It is clear then that t%e actlontbtnib”
ldwhlch a SOC1ety takes.agalnst dev1ant or cr1m1nal be-h; ﬁf'VF:.ﬁrlant
L“f;haV1our must be taken 1nto account in. attempt1ng to L
ﬁaexplaln that behav1our.d'v_?vi*frfghr';-V'f;v‘rykbrﬂl; ﬁniffﬂ';,“?;;~ff‘

Act1on 1n Canada and Zlmbabwe

| What 1s the soc1etal response to deviance and
ie;,crime in Canada and Zlmbabwe and what particular problems\
"fare presented wlth regard to the aboriglnal peoples? :It,"dd
"}has already been estab11shed that in both countrles the Hi.;r:
'5}ftrad1t10nal systems of soc1a1 control have been generally
f”iisuperseded by Western type systems,,a unified Western »
‘;style legal system administered ma1n1y by non aborig1nals

'fand a uniform criminal law. based on Western norms have

' [




"':Under the traditional systems, Justice was adminlstered bylfQ_:

<

iy
RO

«
been~established'in each c0untry

| that in Zimbabwe certain c1V11 cases may be dec1ded 1n

accordance w1th customary 1aw and tribal courts may exer-

c1se limited c1v11 and cr1m1na1 Jurisdlction ]3 W1th1n

kS

the aborlglnal commun1t1es, dev1a&ce from 1mposed 1ega1

B Y

- norms wh1ch do not accord w1th the norms of the communlty I

1s un11k1y to- 1ead to any soc1a1 sanctlons against the
offender
for the1r effectiveness solely on the appllcation of
structured legal sanctions.. Whereas social controls may
prevent deV1ance from occurring, légal sanctlons, 1f
1mposed at all .
usdally after some con31derable time has elapsed
The Western cr1m1nal Just1ce system wh1ch

grinds

E commltted an offence 1s very different from the tradi-;;ld7:

T

t1onal Justlce systemsfof the aborlglnal peoples.éifﬂu

Although traditional legal practlces varied from trlbe tofu*’55ﬁ

tr1be

;tain fundamental characteristlcs related to the communal

or1entation of tribal soc1et1es and which contrast w1th

',ljthe essential characterist1cs of Western Justice systems.»fu -

e

;?vd‘tribal chiefs,‘elders,.on counc1ls W1thin the community

"}’rather than by detached representat1ves of the state._

'~ff.main aim of legal proceedings was to restore the social

B RN

’[lhe only exception is

-w1th the result that these 1egal norms depend ufc

are inev1tably 1mposed after the event andv e

into action once an 1nd1v1dual 1s alleged to havet.WT“ K

tr1ba1 Justice systems appear to have shared cer_,iiaip:,,,,

The;fG‘“i7f




"balance and‘reconc1le the part1es 1n order IO prevent the[»flf3’.h?
v;_break up of the commun1ty A The functlon of .the’ court was ?‘ ‘)

.to ascertain and remove the root- cause of the confl1ct Z'f}f">;:f§'t?
";frather than to determlne spec1f1c 1ssues through the 1meﬁ dﬁffV FEN
_‘ypart1al app11cat10n of abstract rules of law.f To th1s :.hp‘ S
h'\\\,end the whole soc1al sett1ng and the rllat1onsh1p of the %ﬁrﬁihiii{fi;
| 71part1es and the1r posit1ons in the cOmmunlty were taken fiafygr;- ;

'_1nto cons1derat10n._ Applylng Western;term1nology,._hf?ffﬁfpzf?f;“fi

;approach was 1nqu181tor1al rather than;ac&usator1al and

~\.

1{more ak1n to arbltratLon than 11tig5t1on.\‘&he proceed1ngs\

- .:were not trammeled by forms Of p]_eadlng or r\1g1d rules Of x
:?Procedure and ev1dence publ1c part1c1pat1on aPpears to : ‘_Q{f;;ldffi*

”[,have been encouraged and no profe331onal 1egal represen-*L_"{ﬁ“V

::ftatlves were 1nvolved The relatlvely élear d1st1nct1on
'fhhibetween civ1l and cr1m1nal law to the Western m1nd is. |
*fhd1ff1cult to apply to trlbal customary law where cr1mes
"ﬂ?were often. settled by payment or compensat10n°of some sort

Jﬁdrather than pun1shed by a penalty Although 1n some cases fyhd,“@;ffi}d

.~\\.

"*-a penalty was imposed the empha31s in most cases appears:;ff}fﬁ"

‘b;ihto have been os rest1tut1on and compensatlon oflthe'“r‘j,:tklfd_v"
'=yaggr1eved party } Forc1ble execut1on of Judgements was S
7rfdgenerally unnecessary\since the individual 8 dependence on
. ' ﬁfthe commun1ty meant th;t ostraC1sm was aﬁvery effectlve d:7lfifi[7f} 5
‘:d;;f;alternative sanct1on.; By contrast 1n Western legal Lo

"“fvfsystems there 1s a much greater emphas1s, and dependence;ﬁfﬂ:~

ul,;°n=punishment' A wide range of wrongs are class1fied aslf;,;7¢,7;'h
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: crlmes and pen;ﬁt1es are 1mposed on the offender by the o g;;,;gi'

'fo;fi state the aggrleved party often has -to 1nst1tute separate“
- ;fj?-_v c1v1l proceed1ngs to obtaln compensatlon, and c1vil Judge- T

',§\¥‘ ments of&en have to be enforced through the 1mpos1t10n of,» e
penaltles. Incarceratlon 1s a w1dely used sanctlon and R D b

e mo e] . T T e
although there 1s an 1ncrea31nggemphas1s on reformat1on dfe* '

the cr1m1naltoffender, treatment 1s often attemgted 1n an ;_;;?;;ﬁf;f

the Problems wh1ch are 11kely to occur when 1nd1V1duals:fth§7;5?‘
6 : AT
from the trad1t1onal background come 1nto contact Wlth the

Western cr1m1na1 Justlce system.s It ‘is probable that the‘f,

.’_

partles 1nvq1ved W111 not understand the proceedlngs and S

wrll not feel ghat Justlde has been done, they w1llrnot be

permltted to ralse all the matters they con31der reﬂevant
3f;ﬁ:and they wall not be famlllar w1th Western legal§c0n-7 -

Y. N A I

cepts.ff"The nat1Ve concept °f 8U11t and annocence 1s @?T?ﬂbvm‘“}

dlfferentffrom ours, 1t 1s more absolute they'can tsffgf;fn’f\*Afﬂﬁ
f ' P ’ S e
-‘understand our technlcalltles."5 An aggrleved party
"-'5v Cew co - ., : - .T

~f°w111 expect toﬂrecelve compensat1on and w111 oftenibefﬁ;ﬁi?'f:“

}u)]ﬂff unaWare of qr lack access to ~c1v1l remedles w1th thefff?f,

re&ult that he may be‘dlsSat1s1fed w1th the outcome of the
o GLE T g‘
proceedings., The offender is even more 11ke1y to be dls
\{‘ .

satisf1ed ‘He méy not con31der that what he d1d_was:wrong




wlfyff??1mposed when he is prepared to make rest1tut1on,_ Incare’ o g
ffﬁff’Oeratlon 1s l1kely to result 1n further al1enat1on from R

: L . ‘. : "
AR _~‘1the system the offender 1s removed from h1s OWn dommun1ty

-f-and exposed to other offenders 1n the context of a penal
‘Lsystem wh1ch is forelgn to him and wh1ch he may come to" {j.-}l.
v“;regard as oppress1ve.b "Cr1m1nal Just1¢e 1s anéther%Turkey e

551Q[ ?f,fw1th all the tr1mm1ngs£:? v1m1nal Just1ce 1s Mandatory

'f;.Parole -wh1ch means p’ ole after you have f1nlshed your

X

'.sentence. Cr1m1n _ Justlce 1s Temporary Leave of Absence

Y EORIP

iﬁéafter over three quarters of your sentence 1f you have' - (’ju,
“’frllost all your pr1de Bﬁd crumbed enough Cr1m1na1 Just1ce ‘ffjfﬁf[f'f:
"fls not 1en1gncy nor any.reelwebncern for the man s S f‘lp.f'
:oﬁfuture« Cr{ﬁﬁnal Justlce 1s:to see how far»you“tan e

iicrawl (Natlve Brotherhood Saskatchewan :fjﬁffif;ri;dslléﬂ}ﬁfgg;;*

” ;Pen1tent1ary) 6

G

'sélhe Counts also experlence unusual problems 1n.._3t(i*

.

":crlmlnal%trials 1nvolv1ng abor1g1nal 1nd1V1duals who heve "fghfi;f,yf

a trad1t1onalwbackground.: Western law must be appl1ed and fp*hﬁffz{’-

In the D

into acCount._
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_ background 1nto cons1derat1on in exam1n1n@ h1s 1ntent1on-
, -

' 1_uand in ascerta1n1ng his moral gu11t so there is. some

4

.;scope for trad1t1onal customs to be taken 1nto account

i

'both in reach1ng a f1nd1ng and .espec1a11y, 1n m1t1gat10n

N

1f.of pun1shment ' Th1s enta11s the problems of ascerta1n1ng '._)*“
Fand understandlng the relevant cu%toms and of relat1ng ‘

1fthem to Western concepgr. A good 111ustrat1on of the sort
I.'

-

| ‘of d1ff1cult1es wh1ch can ar1se 1s prov1ded by the

thodes1an case of, v.~Ch1gango and Others 1923 H C
L " A\
"g(unreported) 7 The accused were charged w1th murder and

o

?"‘the relevant“ facts were that Chlgango,ia ch1ef had

"':1nstructed Ch1§1ser1 to k1ll Ch1gango 5 son and that

| cd{7Ch1r1ser1 and a number of\others had performed the deed

‘\

v‘fﬂftgut the background to the matter, whlch the defence failed§

"tfto adequater br1ng out 1n ev1dence was consrderably more"

f”frfcomplex. Under the customs of the tr1be, 1f the ra1ns f’ifﬁ

3h;fWere late, the ra1n god had to be appeased through offer—‘ml“i"fy'y

.?ﬁbvhlngs of cloth and beer 1f thls fa11ed it was be11eved ",f{f@fzhf

"7,Q;that the only explanat1on for the cont1nued wra;h of the{:ﬂ7f:ff '

’e'ffrearth) had\been v1olated and that the v1olator had to beh

”r";sacr1f1ced Thegﬁ was a drought 1n the area in: 1922 and gf5fj

:=.fhthe violator, 1t then became 1ncumbent upon Chlgango, as

..ij.fchief to arrange the sacr1f1ce and upon the others to _;if;#rigtjjf

fra1n god Was that h1s w1fe (who was belleved to be on

‘if}th w1tchdoctors" (d1v1ners) 1dent1f1ed Ch1gango s’ son as ;f‘

“ﬁ;[carry out hls 1nstructions., (Inc1dentally, ra1n felI




._:/

‘-.\f

-

_w1th1n forty e1ght hours of the sacr1f1ce§ The»inabfllty}~7

of European counsel act1ng for the other accused to under-f»
7

stand these customs dr to relate/them to Western concepts
. /

is. revealed by the fact tﬁ%t they actually ra1sed the plea .
. ffpf 1nsan1ty ~ The Jury found all the accused gu1lty of

‘murder and sentenced them to death but recommended mercy.a_

Uy . .
In hlS op1n1on on the case Tredgold J cr1t1c1zed the'
I8 N ‘

conduct df the defence and stated ""I am conv1nced that

/ . E’«f' e

all the accused wereeactﬁng under the strong belref that

% s :
= they were perform1ng afnecessary re11g10us ceremony,;

‘j.1deas and chose to take the r1sk of dlscovery rather than 5u=f.”e

though they knew they were do1ng wrong accord1ng to our

tf:drought.ﬂ’ H1slrecommendat10n that the sentences be

“hf;commuted was followed ff;QTfff iffff7”'?7ﬁ‘3¥ e

Actlon to Reduce Abor1g1na1 Cr1m1nal1ty

/

'vf}and the problems assoc1ated w1th 1t? A var1ety of factors

/ : N

.{ﬁ

hf'fwhlch appear to contr1bute to abor1g1nal cr1m1nal1ty have

fV"fbeen ;dent1f1ed and 1f the cr1me problem is v1_

ed'1n

oA

'"Qf1solat1on the obv1ous answer to thlS questlon is that

’f}posrt1ve actlon should be taken to remove or mi 1m1ze thef;'
o Q | -

*d}nfluenCe of such factors._ However,.1t 1s clear that the;_7u.

cr1me problem cannot be dlvorced from.the socral context

N
.4g ‘ -

1n wh1ch 1t occurs and that the wider 1mp11cat1ons of any

.

proposed reform must be consldered Z'"One cannot change a‘i?ﬂw

T . : N

| What can be done to reduce abor1g1na1 cr1m1nallty'

-




e f’laW“enforce it4»1gnore 1t or enact any reform of our
[ o

| collect1ve enterprlse w1thout startlng a cha1n of effects

DR many of wh1ch are bound to. be unforeseen and- some of wh1ch
.,k 'g . ' : . o - ] : ]

" ‘ are bound to be undes1rab1e...Values have pr1ces. bTheh
R S :
e 3001al arrangements we prefer carry a cost Crlme may be

"one such cost._ It 1s 1ts own paiﬁﬁ_ It may be a‘coéye~f1'
;_.sequence, nonetheless\ of some of the c1rcumstances and
some of the movements that are otherw1se preferred ”8
jf” ;: ‘lvl, Research | IR o | B

v e B i

l;f’frf 'fl A prereqU181te to rat1ona1 reform 1s research

fhdyjﬂ“ not only to 1dent1fy w1th greater certalnty the problems 3fs7“f’

1n the ex1st1ng soc1al structure but aiso to 1dent1fy
"”fj'alternatlve opt1ons and to clarlfy the1r 1mp11cat1ons. f‘917

f{'f E Lauttg po1nts out some of the d1ff1cu1t1es presented by

PR cross cultural research and suggests fhat 1n studylng

Natlves and Justlce,,as muchst{me sh0u1d be set as1de to

systemat1ca11y aSSéSS the research process 1tself as 1sij7”‘?

set a31de torstudy the actual top1c ‘?She also comment%

that researchers on the top1c shoulé’not be embarrassed to

R

9
d1ff1culty of qita1n1ng support for research on'dev1ance

o TheC 0

Eiw;;? Cultural

~.p-ﬁ_: B L0 Tl

ions f{;f;f;fﬁﬁﬂlrt;,g

'ﬁr_;?'f""

In the,llght of limlted existang knowledge what

adm1t that the1r research 1s pol1t1cal and refers to the ?ﬂjiff

(’5 o

aPpear to be the optlons as regands actron to reduce ;eV(Tﬁ"“

AT = RN
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.o o S

abor1g1na1 cr1m1nal1ty? It has already been subm1tted f"f= e
. | S

3.that the key to abor1g1nal cr1m1nal1ty in Canada and - ng' ”;"}
: Z1mbabwe 11es in’ the 1mpact of the 1mpos1t1on of Western Ly

.,norms on the aborlg/pfl peoples to date no stable accom—“;f f fh -

ﬂmodation between Western culture and abor1g1nal subculture
+'.has been achleveda1n e1ther country 10. In general isy,,ay_,

o

“t'rms, there appear to be three pos31b1e opt1ons regardlng ? o
| /the relat1onsh1p of a subculture W1th a domlnant culture g

. 3331m1lat10n 1nto the domlnant culture, 1ntegrat10n w1th

s . .‘

"t or separat1on from 1t.. Hlstorlcally, the relat10nsh1p ;f'ﬂ

o of the abor1g1nal subcultures w1th the domlnant Western

dfffsubJected to Western 1nfluence.v The result has been

‘”wa1th forced ass1m1lat1on on Western terms., fﬂh}guﬁf;i»'

"*{fdly . pol1t1cal matter, and op1nion 1s var1ed amongst both

vfcultures 1n Canada and Z1mbabwe has been character1zed by

o e

7‘an unstable comb1nat1on of enforced Separat1on and

v-:\. :

'f;ass1m11atfon the abor1g1nal peoples have been segfegated s
'lﬁjfrom Western society but controlled by lt and 1ncrea31ngly

1

;?ﬂvarylng degrees of destruct1on of the tQad1t1ona1 cultures ,;flﬁfV;ff
s SRR “s~;~ﬂﬁrj SR

Y

0-4

Determlnatﬁon of the EUture relatuonshlp 1s essent1al—-='l

wlfﬂabog§g1nal and non aborlginal Peoples as to the best ,:dfbhtfid]fffrl
"f[fcourse of actlon.ll If the cr1me problem is v1ewed 1n}‘plff§;ff53ff},
}'E':f1solat1on separ;t1on appears Eo offer a solut1on.;ﬁft:;ilﬁ}r‘vv 2
W"States that attempt to make one nat1o? out of many w1ll v o
‘hi?;have higher cr1me rates than states”of s1m1lar development et
:ﬁvf;:thaf allow voluntary separat1on "12: But 1§ natlonal ‘/;;hffevfjg;;f




_ e A \"’fﬂ
P /“ ~

1

unity is de31r§§ separat1on is obv1ous1y contrary to this

e ? [

‘ obJect1ve. .There is also the danger that separatlon,

part1cularly enforced segregat1on , may involve 1nequa11ty
¥

and d1scr1m1nat1on. A funther reason wh1ch is advanced‘

for separation is that it is the only way in which

different cultures-can preserve their separate identi-

tibs. But with regard to the aborlglnal peoples it is

: arguable that rehab111tat1on of their’ trad1t1onal cultures

—_—

is no longer a real1st1c or de31rable obJect1ve. Exposure

4

to Western 1nfluence means that a total revers1on to the

tr1bal 11festy1e is unl1ke1y, and, at the same time, pre—'lﬂf j?

servat1on of fundamental cultural tra1ts der1ved from that

'l1festy1e h1hders economlc advancement in modern condi-

‘tions. "If reservatlon personallty is tO’move towards a

.healthier state, more su1table to sunv1val in the modern ‘

world it must do 80 w1th1n the constraints 1mposed by =

that world Its hope l1es in the future, not the

~ past "13. A831m11at1on 1nto Western¢culture 1s the

B tens1ons. - o : o i

b

oppos1te extreme and agaln appears to offer an ult1mate

V'solut1on to .the problem of aboriginal cr1m1nal1ty

L
However, a831milat10n on Western terms is opposed by many

,aof the abor1g1nal peoples and forced ass1mi1at10n, in " o

part1cu1ar, JS l1ke1y to create rather, than resolve soc1a1
e _

The remain1ng optlon is the estab11shment of some

_sorkfof integrated‘culture. "To some, E pluribus unum

'\
‘o'- - - y O



LY '

[a

.un1ty, one . that perm1ts dlfferences and even welcomes them

: d1fferences that lead to disruptive confl1ct are

‘call integration:

iz

‘means that a ney un1ty w111 be woven out of the d1verse

‘strands of our soc1ety,_each group perhaps contr1but1ng to

the total soc1al and cultural l1fe but losing its

, separate rdentrty.» This. we shallmcall a351m11at10n.‘ To

I

iothers E pluribus unum means a more complicated kind'of

N

as contr1but10ns to the r3chness of soc1ety. Only those

B i =
« .

1apposed.l_Th1s interpretation implies, moreover,~full‘
‘equality in health servicés, in educational, political,

"and economic opportunity among‘all‘groups._ Th1s we shall

nlb Voluntary ass1m1lat1on of all the

groups.. 1n a soc1ety ‘into a new un1f1ed CUlture is probably

‘ the ideal 1f resolut1on of soc1al tens1ons is the main
'objECtlve; furthermore,nW1th'spec1f1c reference*to Indlan"
“and Western cultures, a number of wr1ters have po1nted out

A-that each culture has much to ga1n from an 1nfus1on of

]

_some of the elements of the other culture.ks_ But it may

-

be argued that therehls 11ttle prospect of the dom1nant .
cultural group str1V1ng for a genu1ne cultural synthe-.
81816 or that such a. synthes1s is 1mposs1ble to ach1eVe

in any event many members of each cultural group are»'@

'opposéﬁ to the loss of thelr separate 1dent1ty »Integra-

tion, as defrned above, appears to be the optlon which

,would be mostly wid ly acceptable. It would perm1t
F

3’

d1fferent cultural groups to retain the1r separate 1dent1—

v

e

.
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ties within a'unified‘system. However, the problems in.

lattalnlng such an ideal" are: read1ly apparent ""It is not

at all sure that eng1neered 1ntegrat10n w1ll work If its

. 3
IS w.

” prect is that of perce1v1ng, honoring and preserv1ng the

real life values in any and every culture, 1ts effortsp_

will probably meet w1th cooperatlon and goodw1ll The :

»

result W1ll unquestlonably be that of enr1ch1ng and

é human her1tage, but if. 1ts obJect is

‘enhanc1ng the ent1r
pthat of coerc1ng or ent1c1ng the members of a less ‘
dom1nant culture to desert the1r own good humane (but
d1ffer1ng) customs to become the exped1ent converts of a
more dom1nant culture it is l1kely that it w111 fall in-
o all: but the creatlon of further 111 w111 and m1sunder- |
~‘stand1ng "17 Aga1n 1t 1s arguable that there is l1ttle
' ul1ke11hood of the dom1nant cultural group str1v1ng for the

former ob3ect1ve18/6rﬁthat such an obJectlve 1s

'1mpract1cab1e. A part1cu1ar obstacle to cultural 1ntegra-'ﬁ

"tlon in Canada and Z1mbabwe appear" to, be the faét that

"the abor1g1nal peoples of each countj do not share a :

"'strong, common culture adapted o‘modern cond1t1ons.}

u,l"

'ﬂ~The1r trad1t1onal customs are’ d1'erse and relate ‘to a

°”;tr1bal 11festy1e w1th the result that these customs are._“

"largely 1ncongruous in contemporar cond1t1ons and have .

already undergone a. degree of destruct1on.- Perservat1on

of these customs may well be 1ncompat1ble w1th the obJec— -

| ';t1ve of equal opportun1ty. and even if only those,

.‘kv
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'"’>completely separate legal systems w1th1an 31ngle statej luﬁl o

L il: Separatlon

=

’
-

adifferences‘that lead7td disruptive.conflicts‘are‘opposed,

v
this may entall destructlon of all but the more supérf1-

v

c1a1 customs. For these and other reasons, many

commentators on the Ind1an s1tuat10n have stressed the

dnecess1ty for an 1nter1m stage of separate development on
'the way to 1ntegrat1on, to enable the Ind1an people to Ky
~ un1te in order to assert the1r r1ghts and rev1tallze the1r‘

.cultl./fres.19 The danger that englneered 1ntegrat1on lﬁﬂfw
;m1ght amount to forced ass1m1lat10n 1nto Western culture‘

71ed to a great deal of cr1t1c1sm and ult1mate abandon-

- ment, of the - Canadlan Government s 1969 proposals to ;;fi’
"iterm1nate the separate const1tut10nal and 1eg1slat1ve

"“status of the Ind1an peoples.ZO;.‘f,” ',p)/3

d_b Legal
Exam1nat1on of proposals and programmes for

: system reveals that the same sort of

nk are 1nvolved “;v"”lﬁf

'1Total separat1on would 1nvolve separate laws as well asfbgjﬂfd"

»

separate Just1ce systems.; But 1t is subm1tted that

/~"* o

;'“;are 1mpract1cab1e.t Some common denom1nator for conduct 1slf"
'needed ‘and certaln standards of behav1our w111 1nev1tab1y.-l”
*:be requ1red of all members of a soc1ety However,‘apart
:from a framework of bas1c rules which govern the society

;:i'as a whole and on wh1ch it is structured separate laws:fl
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,\‘, .
and/or Justice systems are a poss1b111ty For example, in
the»Un1ted States Indian tr1bal courts have Jurisdiction .
over all euv11 matters and. all cr1m1nal offéhces (except ‘
uthlrteen Federal offences) 1nvolv1ng members of the tr1be .i
and al1ens on 1ts terrltory Many tr1bes have enacted
their own cr1m1nal codes and many have the1r own pollce
"forces‘ probation and parole offlcers, Juvenile workers,
t'lawyers lay advocates Bar assoc1at1ons,kand JallS.,.f
Stat1st1cal data 1nd1cates that the Indlan cr1me rate on & ,;,
the Reservat1ons is decreas1ng, partlcularly for v1olentﬂ,}h |

offences.?L Jefferson22 po1nts out that‘a dupl1cate _fﬁfl

of the U S. ‘system would be d1ff1cu1t to 1mplement 1n~ R f";l,_a,

Canada due to the lack of rec,gnltlon of tr1bal

‘Asoverelgnty and the d1ver31ty.fn status, land ownersh1p,;”"

| and geography amongst the Nat1Ve peoples é At the Nat1onalef27

Conference ‘on Nat1ve peoples and the Cr1m1na1 Just1ce -

e System held 1n Edmonton in. 1975 Ontar1o Ind1ans and Met1s:,ff“*f
\proposed a concept of Peacemaker Courts, whlch would
establlsh separate adm1n1stration of Justlce but not

‘separate laws-23 THese courts would have the same ;i"
Jur1sd1ction as the Provin01a1 Courts and an Ind1an Ef“
alleged to have commltted an offence on a Reserve would
have the ch01ce as to wh1ch Court he would appear before,hg;
the Peacemaker Courts would also be able, on ah informal

basls to settle matters of a. civil nature between band

'vi members where botﬁ parties submit to the court 8 Jurisd1Cw;7“



tlon. A number of other proposals made at the Conference
1nvolved the- development of separate structures and pro—-:%‘
grammes by and for the Nat1ve peoples.' In Z1mbabwe e .
Afr1can tr1bal courts already have l1mlted c1v11 and
cr1m1nal Jur1sd1ction,vand Afrlcan customary law can be
f_appl1ed by any court in determ1n1ng cePta1n c1v1l matters

although not 1n cr1m1na1 matters.24,4

. It 1s subm1tted that the w1der pol1t1cal and

La

s"\socml 1mp11cat1ons of hav1ng separate laws and/or Just1ce

?-systems must be kept in m1nd Unles 1t 1s regarded as f f;fi
fgonly a necessary 1nter1m stage, separat1on 1n the legal f~7é5f2jgh
e sphere is. essent1a11y 1ncon31stent w1th a general pol1cy o
' of ass1mrlat1on or of 1ntegratlon.“ In thlS regard 1t 1s
1nterest1ng to note that cr1m1nal Jur1sd1ct1on was f1rst
‘ conferred on the tr1ba1 courts of Z1mbabwe 1n 1969 at a
t1me when the trend 1n GOVernment pol1cy 1n general ig;f:bf;;;;bffjﬂ
;3; appears to have been towards separate development JEENC e
e TR

11. A881m11at10n 'f-'Af”““fﬁ*he“ ’r" N u-N\ o

e Forced ass1m11at1on of the abor1g1na1 peoples 1nto the

‘ ‘; Western legal system appears to have been the ba81c pol1cy5ﬁrf74

1n Canada and to a lesser extent,)1n Z1mbabwe.: Although i?

~1s cons1dered that th1s pollcy has produced many of the"

.

provlems wh1ch the abor1ginal peoples have experlenced
w1th the 1aw th1s does not necessar11y mean that the'
obJect1ve of assimi11at1on@in the legal sphere must be

'*?p_;ejected, The pnoblems may 11e 1n'the way in which the
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R

;policy has been 1mp1emented rather than i the ob3ect1ve
g>1tself In thlS regard Mlttlebeeler25 asserts that the 1'37

dec1s1on to’ establ1sh a s1ngle cr1m1na1 law in Z1mbabwe
- g k |
’was~correct po1nt1ng out ‘that’ a un1form cr1m1nal law is a

®

| -;un1fy1ng 1nf1uence wh1ch can overr1de tr1ba1 and geo-f_trf

;;graph1cal bartlers and help to hold together an otherw1se

.Cﬁntr1f9831 90¢1ety -He alsb-ralses the v1eW'that in the )
;';crlminal sphere Afrlcan cust%mary law»was out of place 1n'
i;la country that was rap1dly adapt1ng to the,modern world ‘,H

“IlfVar1ous measures appegr to be avallable wh1ch would reduce,ﬂffi‘

“ "fthe problems Wlth the ex1sting system 1n each country

'“-{;1w1thout changlng the systems themselves.,l"(The) b331°

"“5fyiconf11ct between the Euro Canadlan legal system w1th (s1c)

*fsfftraditional abor1g1nal peacekeeplng 1s accentuated by the

n3“:1ack of 1nvolvement of Nat1ve peOple in the formulat1on of .§7ff; S

.5fcontemporary law and adm1n1strat10n of Just1ce Thefelsfwgﬁ”f‘

5 Zﬂpersonnel in cr1m1nal Just1ce ,.are on the whole non-;.-

';fi numbers of Nat1ves processed through the system but

h;Nat1ve ThlS fact 1s not onlymﬁllenatlng to the vast

1ncreases the possib111ty of m1sunderstand1ng and d1scr1m-‘3;"
71nat1on "26 The need for 1ncreased 1nvolvement of the

‘,_yNat1ve peoples 1n all aspects of the//r1m1nal Justlce ﬂ;di”f‘“V

Vﬂifsystem was stressed throughout the Na{fona"jCQne'V

'“5af,ference.27 Another problem thch has “bes

‘“"’;undersba“dlng on the gart of many of the abor1g1na1

El 1dentif1ed 1n

"both Canada and Zimbabwe 1s the &ack ff knowledge and

e T




o *zﬁi.'peoples of the Western laws procedures and Jusbkge' )
- ffac111t1es. Th1s problem could be countered by extenslve

s.educat1onal campa1gns 1nvolv1ng the abor1g1na1 peoples 1n

"*general and not merely those‘who have a ready commltted an'*’ .

‘"1 offence._ Other proposals to 1mprove the ex1st1ng s1tua-.»

'i\/ff "5t10n 1nclude decentrallzat1on of Justlce serv1ces and the e o

_f?fi'development of counsell1ng serv1ces for the aborigﬂnal

| Tﬁtipeoples (preferably operated and staffed by abor1g1nal
’%ﬁ"";ffpeopleS) - The Nat1ve Courtworkers programme, wh1ch -
| dd:jgiibfstarted 1n Edmonton 1n 1964 and has rapd1ly expanded .w.urtf;bfff”
’a:v;tan example of successful 1mplementat1on of the latter L

f'kdéfproposal 28

*ff;111.; Integrat1on %@Q_T,fk

'T;}"Clearly, the nat1ve workers 1n any Just1ce program caniﬂﬁ}tfd,
??:JPIay the role of a. Pawn ,- to translate words not 1deaS_”57‘”

A:iiﬁfland Perspectlves, to 1ncrease the trust of other natlves'fVI“'”

'j']71n the whlte serv1ce structure, and to 1nsure that natlveSHK_v-7
¢ Corty e
fut111ze serv1ces prov1ded by t e whlte bureaucracy Or .j

&

role of 1nterpreter as

“”,gigthe natlve worker could play t::

e fl'-fchange agent --to, over t1me modlfy wh1te structures and"
T o s

3 g »
=programs to suit the ne ) of any part1cular nat1ve com-:-

”‘ff‘smun1ty or c11ent group,:to encedrage the phasing out of

""ﬁfthe wh1te serv1ce and its{;eplacement by a program Wh1°h
v:-l'has developed from the client group it391f (not from a: :ﬁdf;'::
‘dpolit1ca1 representatlve of the cflent group), and to

:'v;interpret to-the wh1te world the general mean1ng systemsf,::;lfrf}g;




"lf;ﬂf?‘1n Zlmbabwe make thls a less remote prospect 1n that

i if?;vconduct the court to encompass h1s concepts of

PO

of the natlve commun1ty,’1f they are d1fferent.'f29 The

most prom1s1ng 0pt10n, 1f pract1cable would appear to be Qf;f :

“v”?sz' the development of a truly 1ntegrated legal system., Thls'}{a‘ﬁg.aﬁi

‘may well entall an element of separat1on at least 1n the

ld be a

_fftran31tory stage but the ultlmate obJectlve wo
';?w?fhiflun1form set of laws and Justlce system synthes1ze
ehigthe best eIements of the Western, and the trad1t1o_
v'rlegal systems.; Although rev1s1on of the laws themse:ves }l o

Vhfto 1ncorporage or allo"’for trad1t1onal values may be a

afﬂ_remote prospect 1n Canada, recent pol1t1cal developments fdf"‘

-'Tiicountry "Th1s 1s a t1me of opportunlty for thewlawyers

'dffjfof Afr1ca. They have the great task of wr1t1ng/down the

E'Tcustomary laws of the people and of mouldlng them 1nto theﬁf@fi,?i?f

.5

ff?fgeneral law.ﬂso Even w1thout changes 1n the/laws 1t
’”Uj;rmay be poss1b1e to adapt the Just1ce system 80 as to

‘.achleve a greaﬂer degree of harmony w1th the values of the'“,, Y
; g . R
'ﬂ,abor1g1nal peoples.c "The terr1tor1al court made some dls-j”:f&{a .

"‘ﬁ:coverles about the princ1p1e Of br1ng1ng Justlce to every

a.

(jfman s door.h It 1s not ent1re1y a matter of/geographical

h{accommodation.- When you reach the man s door you must

.9,

”;ﬁf:Justlce.f3l Having a un1form set of laws and Justlce :

."system does not preclude dlfferent concepts be1ng app11ed

q s

'”'ijq»and d1fferent serv1ces offered to dlfferent peoples
| 1thin that system.a In keep1ng with this notlon are re-h




-u@fsurvey c rrldf”

commendat1ons made at the Nat1ona1 Conference that all

5fnon Natlve staff 1n the cr1m1na1 Just1ce system engaged 1n;¢

IS

1nprov1d1ng serV1ces to Nat1ve peoples should be requ1red to

‘*ﬁpart1c1pate 1n some form of orlentatlon tra1n1ng de81gned _Qd

g}to fam111arlze themselves w1th the spec1al needs and

.gasp1rat1ons of Natlve persons, and that Natlve communltles“f* S

[

":-should be glven the resources to develop spec1al serv1ces o

W; nd programmes for Natlve offenders.tsgﬁfj*°'

'tf"In pollcy plannlng and program development

'1iﬁiemphas1s should be placed upon prevent1on, d1ver31on from iihTVT

'ﬂwthe cr1m1na1 Just1ce system to commmun1ty resources, the%,“.V

”ﬁofysearch for further alternatlves to 1mprlsonment and the S

KRNI

"7ffprotect10n of young persons "32 Th1s 1s one of the;:m7"”

T A,

.3.

’”;W1th1n the Canad1an cr1m1nal Just1ce system wh1ch was

.b'

ﬁfadopted by'the M1n1sters at the Federal Prov1nc1a1

: J;Conference wh1ch f%llowed the Nat1ona1 Conference.;,, o

”“'S1m11ar recommendatlons are conta1ned 1n the report of thef}fff

dut by the Rhodes1a Prisoners A1d

{'lv:

'J‘hﬁSoc1ety 33 An 1ntreased empha31s on admlnlstratgfn'of
CEeg et A ,s"

f;thust1ce'w1th1n the commun1ty and a reduced emphasls Q

“"fpunishment partlcularly imprlsonment would certa1n1f 3A,ﬁﬁ*“

"43

'mhftraditlonal peacekeeplng, and lt 18 Smeitted thatnSUCh

:“ffgdevelopments would not only be valuable in relatlon\tobthe

rIiilﬁbOflginal Peoples,-but would 1mProve the Western Just1ceiﬁhh“_tﬂ7 o

LA

'”fng1del1nes for act1on in regard to the problems of Natlvesgxfiffi>=":~

‘Vf}fbrlng the criminal Justice system more 1nto harmony W th' f:fi3ﬁ5 ;

Wy




‘;

,, of the offender\rs mosf 11ke1y to be achieve;

}gj;A) Establlshment of commun1ty based legal education

S

STy

"’system as. a whole.y In the light of current cr1m1nolog1ca1

knowledge,”there can be 1itt1e doubt that “prevention 1s _z-.

better than the CUre”} that where p0331ble offenders*n

C

part1cular1y Juvenlles, f1rst offenders, and petty

'»offenders, should not be SUbJeCted to the cr1mina1 Justlce;i

system that where p0131b1V

P

. \

:.,and non custod1a1 measures sought and that rehab111tat1on“:vi J;a..

w1th1n the

commun1ty Both the report of the Conferences held 1n

w4

Edmonton and the report of the survey carrled out by . the
B

Rhode31a Prlsoners A1d Soc1ety contaln numerous spec1f1c

r-- .
. 2

suggestlons related to these general obJectives.’ These

\‘.‘_,'

programmes and counselllng serv1ces.gbff37ﬂjff”'""”

':j:;dB) Careful scrutiny of statutory and regulatory offences :

w1th a v1ew to decr1m1nallzation and utllizatlon of
LN .

natlves to the cr1m1na1 sanct1on.. An example 1s

Manltoba s Intoxicated Persons Detentlon Act 1970 wh1ch

decr1m1nallzes publlc drunkenes3.3§;h;;-ﬂrr,;

.

v1éh to keeping non cr1m1na1s out of the cr1m1na1 courts

L

1mPr1sonment should be avo1ded}fth-’

}5157fC) More careful cla331f1cat10n of petty offenders w1th alff;fh;'f“’"*

and 1nstead channe111ng them 1nto communlty based counsel--vdfff,_’:f"

11ng serv1ces or spec1a1 tr1bunals., A schem wh1ch

0

combines the ideas of legal education and d1vers1on from

"ffi the crlmlnal Justlce system was 1ntroduced in. Sodth Afr1ca'f}’f?59175”
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f/& \\ in 1972 A1d Centres have'bee'

/f/ , A»p@fl urban Afrlcan townshlps to ass1st
Ed N . . o

sh1p re51dents .
who have contravened mlnor statutory prov1S1ons and

.hxexplaln to them how\th’“Taw works and how they Should
| comply w1th 1t Statlstlcs for- the f1rst few months 1n r,lj“rff

: h"\ o
'7_‘Wh1Ch the heme was in operatlon revea a. srgn1f1cant '

1,'courts Oniéetty charges. -

35~.rr,_lg..,kf h”frydffiﬁ“*.;:v'- dﬁ; 'i5,jfg,fd

;h;b) Decentrallzatlon of justlce servéces and 1ncreased o
,,;r;-- communlty»pértlclpatkon.. One such programme 1s operatmg TP,
| 'g successfully 1n the Roseau R1ver Reserve‘1n‘Man1toba,;gf;"’”
.Although cr1m1nal JUStlce 1s admlnlstered by the normal

B agenc1es of the Western Justlce system the commun1ty

1;fq counc11 1s 1nvolved at all stages. It makes recommenda—';;-;f"j,.-mj

tions on quest1ons of charge /on who w111 appear 1n court

on sentenc1ng, and .1f approprlate on how the sentence f*gf]h.** e

- ;.can be superv1sed Often a sentence w1ll demand only
"Ef rest1tut1on,gor volunteer work 1n the communlty or for
the VICCIM, and 1n such 1nstances, the counc11 1s resPOn-ﬁi[fvﬁ_s_,;__

e 31b1e for ensur1ng that the offender compl1es w1th the
"“;[@ﬂ\sentence.§6.‘;€,?fav;;ﬂﬁgft,ijiff;g_g

E) Av01dance of 1mprlsonment 1n 11eu of payment of flnes ’;ffif}ﬁﬁfgf
through grgater efforts to ensure that f1nes are only used R

when mean1ngful are related to the f1nanc1al circum-:~d75‘

7 atances of the offender, and are pa1d ThlS would enta11

o devislng ways of p1ac1ng fuller 1nformataon concerning an

vvvvvvvvv




»>-f::f;;0ffender to the communlty of hlS choice..,}ﬂhf%

'paccused s background and means before the court and

'alternat1ve ways of ensurlng payment such as attachment of

~/ B

;property

fF) Development of and increased”use of _alternat1ves to.

51mprlsonment Aespeclally commun1ty-based alternat1ves.
R S °
: _One alternat1ve wh1ch m rits part1cular cons1derat1on is.

~'the 1dea of extra—muralalabour for f1rst and mlnor 'ag
hpoffenders.l Th1s form of punlshment 1s already employed 1n
h’hsome East Afr1can countrles and‘1n Botswana, Lesotho and
| Swaz1land and 1n general the 1dea appears to operate

,;,successfully' A s1m1lar scheme 1n the form of commun1ty

”Hk;serv1ce for certaln classes of offenders 1s 1n operat1on ‘
& B

in Br1ta1n 37 In regard to th1s alternatlve '1t 1s
'“hf1nterest1ng to note that the form of pun1shment 1mposed by '; i

*fltr1bal courts 1n the Un1ted States 1s typ1cally forced

'z’”flabour for the beneﬁ1t of the tr1be or the V1ct1m rather 1’t"“?

'hﬁ,.,than 1mprlsonment 38 Another poss1b111ty,}suggested at ‘;dﬂfgjljh- .

'ft;the Natlonal Conference in Emonton, 1s the establlshment RO

'ﬂ7jiof commun1ty based treatment and res1dent1a1 centres as ff; R
SRR N SR %*'ﬁ»y;gx;
’Vgﬁalternatlves to-pr1son 1n the flrst 1nstance and for use e

ﬂjfgaiby Persons on parole or temporary absence._.{}*”"n B
”rhié) Deuelopment of spec1al programmes a?d self help groups
'f;for and by abor1g1na1 prlson 1nmates- B ‘a' ’ h"' '
fé?H). Prov1s1on Of Probat1on Parole, and aftercare supertff":cffﬂ

P

fﬁv181on and assiqpance wrthln the commun1ty to re or1ent an f_**fyg

EE S
Fe




RN . : : 1

s

. ( AP
. thnS 1s llkely to 1mprove tEe‘ex1sting 31tuat10n, it is IR

'”v’}subm1tted that substantlal 1mprovement w111 only be

\

”feachleved if they are 1mplemented as part of a cqherent

programme for reform of the 1ega1 system as a whole.h Eveq' ”

B then 1t seems clear that the legal system 1s not the

'f;soc1a1 changes woukﬁ’be requ1red 1n order to get to the /%

}hiroot of aborlglnal crim1na11ty

vwhole, or even the maln, problem. W1der polgt1cal and o

.

. .

o

Although>1mp1ementat10n of any 6f these sugges-’\.

11
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Footnotes (Chapter 1IV)

. v}

. “Sutherland, E.H. and,Cressey; D.R.;'quoted_in Quinney '

(ii) p. 27.

o

-See‘supra p. 23. . . T

See supra pp. 8-19.W

- I researching this particular topic, the writer

- consulted various sources which are listed in the .
 Bibliography and, in addition, personal summaries of
- three articles: Gluckman.. The Ideas in Barotse

Jurisprudence; Holleman. Hera Court Procedure.
Native Affairs Department Annual. 1952; and
Holleman. Indigenous Administration of Justice.

- Native Affairs Department Annual. 1955, = ! :
Untortunately, the ‘writer does not presently‘have -
- ‘access to“the original sources containing these
“-articles and is unable to furnish more detailed

g

references. _ | ;
MahitobaQCﬁief JUdge»Gyles,‘H. quotedhfn~Krotz'p. 30.
'Quoted'YﬁIJefferson p. 68. . B |

3

. . See Mittlebeeler pp. 167-169.
| 8. Nettler pp. 250-251§$w_; | S
“|9. See Lautt pp. 105-110 afd pp. 113-114.
' O;'CSee‘sup;a“p.‘BO; o
’  11. For a eolléée of differing opiniods'abcut'thé .
~ situation of the Indian.in Canada see Bowles, Hanley,
f, " Hodgins, and}Rawlykg : e ) : L
- £2. Nettler, p. 254. ‘ L N
3. James, p. 239.. |

 pp. 184-188; and pp. 195-197%¢

. Dqzier, Simpson, 5ﬁd‘Ynge£mp, Z%QEQ? R S

ES . - B . . ) “f"_ .
See, for example, Newell; W.B. Some Aspects of the

" Indian Culture; Poole,” D.G.: The Two-Way Street; and
‘Wuttunee, W.I.C. Side By Side.With the White Man.

In: Bowles, Hanley, Hodgins, -and Rawlyk pp. 173-179;

i
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16,

17.

18.
19.
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iIn view of the fact that the aborlglnal peoples are

now politically dominant in Zimbabwe? there appears

to be a better prospect of this belng attempted in

that country than in Canada \ !

Pocle, D.G. in Bowles Hanley, Hodglns, and Rawlyk P-

193.

See footnote 16 supra. PR _ . ]

See, for example, Adams; H. Racial Integratlon A

.Remote Poss1b111ty, Kelly, F. The Fresh

Assertiveness: Red Power; and Poole, D.G. A

 'Reaction to the- Official View. In: Bowles Hanley, -

20.

21.

22.
23.

2.
25.
26
27.

29.
30,

31.
32.

Hodgins, and’Rawlyk p. 198; pp. 24- 26, and PP-

193-195.

‘See "The Wh1te Paper and Responses in B0wles
Hanley, Hodg1ns, and Rawlyk pp 261 224

See Jefferson p. 72.

Jefferson P 72 o l‘f”

' See’ Jefferson Pp. 72- 73 For a br1ef report of the

Conference see Ministry of the Sollc1tor General
(Canada) publ1cat1on _ S N

| See supra pp 17 19

M1tt1ebeeler pp 208 209..

Jéfferson p 70 : h S "‘C jjf o ;;

~ See’ M1n1stry of the Sollc1tor General (Canada)
publ1cat1on . :

28..'For_a summary of the work gone by Native Counselllng

Services of Alberta see Cunnlngham

Lautt p. 92. | |

Lord Denang M.R. .in Preface:to Jdournal of the
Denning Law Society. (Un1ver31ty College of

Dar-Es-Salaam and Un1ver31ty/of East Afr1ca v o
Tanzanla) 1966 Vol 1 Nos. , o e

Slssons J p 123

M;n1stry of the Sol1c1tor General (Canada)
publicat1on p. 38, . ,




33,

35,

36,
37.
38,

" See Nairn pp. 13-23.

See Kroﬁz_p,'BO.

-See Nairn‘pp.;21—22. :

See_Krotz~p. 30.

See Nairn p. 20 and pp-'30436;'
" See jeffersqﬁ p;‘71§ o
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v CONCLUSION

In attempt1ng to understand dev1ance in’ any
'soc1ety, 1t is necessary to examlne how that SOClety
def1nes, explalns and acts w1th regard to dev1ance.j'
Cr1me should not be regarded as a spec1al category of
7behav1our but as a part1cu1ar type of deV1ance, the
explanatlon of wh1ch must take 1nto account the same
'.'dynam1c processes wh1ch produce any other type of dev1ant
,behavqour.f The d1vers1ty of norms 1n a heterogeneous" :
'soc1ety presents problems wuth respect to def1n1ng 7,

: ” :
g'behav1ours that are to be labelled as cr1mes and tak1ng

,act1on aga1nst such behav1ours._ The d1vers1ty of norms

1“and the problems of def1n1t10n and actlon w1th regard tov”l

'crlme are all relevant 1n expla1n1ng the ex1stence and
',apers1stence of cr1m1nal behav1our 1n such a soc1ety

Behav1our 1s evaluated by the dom1nant groups 1n

'za soc1ety 1n terms of the1r norms and 1t is the1r norms ﬁ f‘ :

hjwh1ch are 1ncorporated 1n the 1aw. As a result of
(

"U,cultural d1fferences and soc1al strat1f1cat1on, there are vf

m'7‘groups of people in a complex society who do not share the '\\

Jffnorms of the domanant groups. It appears that 1nd1v1dual

flcr1m1na11ty and d1fferences between the cr1me rates of

’:[d1fferent groups w1th1n such a society are largely attrl-:vhb;yng»;;u

3 butable to thls state of affalrs. The co ex1stence of

E igroups w1th d1fferent norms means that an 1nd1v1dua1 will

1

finot necessarily internalize the domlnant soc1a1 norms,'_*ﬂ_g~-,w

el »




"'on the norms of the groups w1th whom he is- reared and w1th

: b;acceptable response 1n ‘a g1ven s1tuat1on. \Labelllng pro-fd~5

':7:,t1mposed the1r values on the aboriglnal PeoPleS 11V1“g in |

"»Jthose lands.i In each country, the trad1t10nal normat1ve

116

T i

' Slnce 1earn1ng occurs through 1nteract1onal processes, the -~

. set of norms wh1ch an 1nd1v1dua1 acqu1res depends ma1n1y

iwhom he assoc1ates. Def1n1t10n of an 1nd1v1dual aS"‘ '- .
i
“cr1m1nal may result from h1s behav1ng in accordance w1th

;.group norms wh1ch confllct W1th the domlnant norms or from

v‘;the 1nadequacy of h1s norms to e11c1t a soc1ally

»cesses may 1ead to secondary dev1ance and further cr1me._*gg,f

“Inact1on and d1fferent1al actlon w1th regard to cr1me
”i;would also appear to be explanatloqs for cr1m1na11ty 1n afggff;“~'
77;fheterogeneous soc1ety | " B o
e Both Canada and Z1mbabwe are countrles w1th
‘*1}heterogeneous soc1et1es._ A partlcular feature,,common‘tofjfp=:jfuf:*°
,_haboth COuntr1es,‘1s that they were colon1zed by peoples ofp,fgf;aﬁ]agfgfi

European descent who became the domlnant groups and*

;.. :

f}order and 1egal system were replaced by a Western type

f normatlve order .and legal system. Laws based on Westen ”1<~f”"

Ly

ynorms were 1mposed and dec1s1ons had to be made concern1ng

”#ithe extent to wh1ch trad1t1ona1 systems of soc1al COntrol

“ptf"Abstract Just1ce as 1t affected the 1nd1genous 1nhab1-*fv*\

"Qwould be preserved and tradit1ona1 customs recogn1zed

btanbs was not a pr1mary con rn for the settlers [in

L“ERhodesia (Z1mbabwe)], any more than it was for settlers 1ﬁ

Kf. o

"-the American West who were scarcely well versed in. the f'i””w:’

- ," ;_~.... :



’L.,\f"".:

sf‘dlfference between the two countrles 1s that 1n Canada theTfo*7h

“leettlers came to const1tute the maJor1ty 1n;the popula-:-.:

< often been used as a9,1nstrument to regulate and change'

:_\
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' customs of the S1oux and Cheyenne. (It is arguable that.

RN

‘the RhodeS1an record in thls respect was. better than the

lAmerlcan [or Canadlan])."1A In Canada there has been
: complete superse331on of the 1nd1genous systems of soc1a1
”i control whereas in Z1mbabwe there has been 11m1ted recog-hsl"‘n
pn1t10n o@ Afrlcan customary law 1n c1v1l cases and of
:Afrlcan tr1ba1 courts. HOWever 1n both countrles their=~l

fpl#}/;il"

‘-gfcrlmlnal law 1s founded entlrely on western values>and hasr'ﬂ'f*l”

the l1festy1e ofxthe abor1g1nal peoples.» An 1mportant

dff{t1on, whereas 1n Z1mbabwe the abor1g1nal peoples have

'*f”hjcomprlsed the maJor1ty throughout Although the African

| '"“r;peoples of ZlmbabWe are now pol1t1ca11y dom1nant ther5dhf"““

ﬁiﬁv1'w of the extent to whxch the general theorfep of

*flfwr1ter bel1eves that there w1ll not be ‘a rever81on to the IR T
hftrad1tlona1 11festy1e and that the 1mpact of the 1mp051-1>t?5=*f*
'}fstlon of Western norms on the aborig1nal peoples w1ll

f]cont1nue to be s1gn1f1cant. ﬁpgc;y~}j'7;”gfs5-;;”rl»fif;ftf
‘a serLous clash between the abor1ginal peoples and the
ldifferences 1n the level and nature of recorded cr1me

”}hﬁbetween the abor1g1nal peoples and the other peoples of

h*each country It seems 11kely that these d1fferences are l.

“attrlbutable 1n part at least to d1scr1m1natory factors

‘,fn the operation of the Just1ce process 1tse1f But 1n

Such crim1nal stat1st1cs as are ava1lable reveal'ﬁ{

«cr1m1nal JUStlce system in: each country,-and 1nd1cate. '




llf%feature the 1mpact of the 1mp081
"7:[jfthe abor1g1nal peoples. | h1s has had the effect of
Tllf?destroylng a culture that 1s nQr

V*Qéfof the abor1g1na1 cultures havt

”Vljﬁthe contlnué/ce of the t:

Vf”fsame t1me the way_l"

'cr1m1nogenes1s appear to pertf1n to the abor1g1na1

”gsome d1fferences in the level and nature of actual ff,'
{t;cr1m1nal behaV1our.: It 1s submltt
=:appl1cab111ty of the general theor

A:"the abor1g1nal Peoples can be rela ed to-a 51ngle

:"fffthe 1mp031t10n of a Western ype normat1ve order precludedrfﬁfsff"
AN ’. el

wh1ch Western norms have been

jforced ass1m1lat10n) bas prevented e1ther the ass1m1lat1oqfll;pr<w.-

“,fof the abor1g1nal peoples 1nto Western culture or the~p5l7”’

'5Lemergence of an 1ntegrated culture.5 It appears that the

'”Vnorm E;ve conflicts and dlsorders and the dlscr1m1nat1on

'and al1enat10n wh1ch result from th1s state of affalrs areffrl
aﬁ,ilat the oot of all types of explanatlon of abor1g1na1 J
}:aicr1m1nal1ty Not only does the per31stence of trad1t1onaljl'l
‘lfnorms Produce d1rect conf11cts w1th the Western crlmlnal {ffEVV
.‘lfllaw» but the anomlc state of abor1g1nal soc1ety and of s

A:dabor1g1nal 1ndividuals causéﬁ a; variety of soc1a1 prOblems:‘lyl

‘rf}wh1ch contribute to abor1g1na1 cr1m1nallty,_the problems

”".”are accentuated by the fact that 1t 1s the dominant

‘~__Western groups in each country who determ1ne both wh1ch

t

';peoples it seems 11ke1y that t e stat1st1cs also reflect

d that the part1cular=”f N

tc\say that no aspecrs

been preserved but that =l’
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es of cr1m1nogenes1s toTQb;,;

1on of Western norms on;ﬁf"”"”'””‘

d1t1ona1 cultures 1ntact at theﬁff{ff 1

'each country (a comb1nat10n of segregatlon and f?fffﬁjjy}f**“




vifﬁ]achleved 1f a coherent programme for reform of the legal

'?TfijEssent1ally.ithefe appear to be three main optlons as

}b:xacts and wh1ch 1nd1v1duals are 1abe11ed as dev1ant or

,'.'cr 1m1nal ' e @ N |
Actlon w1th regard to abor1g1nal crlmlnal1ty

if[presents pecullar problems.r In many 1nstances dev1ance

'"ffrom 1mposed legal norms does not 1ead to any soc1a1

.sanct1ons agalnst the offender, w1th the result that theseg;*ﬁiQ

¥

.“\fflegal norms depend for the1r effectlveness solely on the

Q;appllcatlon of structured legal sanctlons.s The Western

o

A'f,cr1m1nal Justlce system through wh1ch such sanct1ons may

. *af“eventually be 1mposed contrasts w1th the trad1t1ona1

2.

liggJustlce systems of the abor1g1na1 peoples and there 18

'”a,;clearly scope for mlsunderstand1ngs, a11enat10n and

‘ahflegal\system have been made and some such proposals have

f;1s submltted that substantlal 1mprovement w111 only be d

VVSystem as a whole 1s dev1sed and 1mp1emented 1n each

73country Furthermore, 1t seems clear that the 1ega1
4

"lfsystem 1s not the whole,;or even thejma1n,‘prob1em and

‘L‘ngthat wader polltical and soclal changes would be requ1redif§?¥i

““1n order to get to the root of abor1g1nal cr1m1na11ty

iff?regards the relatlonshlp of the abor1ginal subcultures

.g'W1th Western culture i 8381m11ation 1nto 1t 1ntegrat1on

jfﬁfwith 1t or separatlon from 1t It seems that each such

et - ',: .

‘wganust1ce.; Numerous proposals for spec1f1c reforms 1n the gdfﬁ?-r“

”'k;been successfully 1mp1emented 1n partlcular areas. But 1th S

&

‘v7fw}boption offers particular advantages ang disadvantages and 'tﬁfﬁfgﬁ]f

et e A i
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‘ \,“,.,‘g.;\f,xl i ST |
x” would present partlcular problems 1n 1mp1ementat1on..eA’v
':jﬁprerequ131te to ret1onal reform 1s fdrther research to |

n1dent1fy W1th greater certa1nty the problems 1n the ”ppjeb515j7‘
-‘fex1st1ng 300131 structure and to 1dent1fy alternatlve p ;;}i7 

-???Optlons and clar1fy the1r 1mp11cat1ons.¢:Q:ij_pff;pf.
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