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ABSTRACT
The land planning administration in Alberta is dominated by the Alberta Plann:né
Board at tﬁe regional level Under the Planning Act. 1877 the Board is résponsibie for the
funding of regional ptanning commissions: “their plans are reviewed by it prior to
ratuficatno‘n and it retains the power, on appeal. to aiter the decisions of the commissions
concerr{ing land subdivision applications Thus. the Alberta Planning Board's rdle conforms

to those of countless other central authorities in that it 1s able to draft policy. delegate

) ~authority. nspect policy impiementation and grant variance to the policies it s respansible

'

for - 7
Central bodies such as the Alberta Planning Board are Aot universally respected
since therr powers are usually of a strong character and they are thought to pose a threat
to local autohomy and. in some cases. the rights of individuals. They have. however, been
extensively utilized to bring order and uniformity to regutatory processes. The costs té
local autonomy of such éentral direction are topics of active de_bate and it is the objective

of this thesis to determine the mpacts of the Board's appeal activities and variance

granting powers upon the ability of the Calgary Regional Planning Commussion, acting as

~ planning agent for the Municipal District of Rocky View. to implement is land use policies.

In order to understand the nature of the relationship existing betweén the Planning
Board and the Commussion it is necessary to reM w the legislative background of selected
central agencies concerned with planning and related fields. The legislative history 6f
planning in Alberta, too, is discussed with-particulai emphasis onn the statutory
obligations and powers of the Planr;ing Board and the resiqnal planning commissions.

The Calgary Regional Pfanning Commission was granted statutory authority in 1957
and began to implement planning policies without the aid of a plan. in 1963 the -
Commission's first preliminary regional plan was adopted. This plan was followed by a
revi‘;ed preliminary regional plan jn 1972 Thus, the appeals made to the Planning Board in
the 1960-78 period can be divided irfto three distinct périods conforming to the periods
when there was no plan or wh'en, either of the preliminary regional plans was in effeé.t in
each group. the Commission's land use policies are identified. as are the subdivision’
appeals made against them and the P|$nning Board's decisions respecting them. Overall, the

&
examination illustrates the Commission's policy initiatives, its methods of policy



implementation and the Planning Board's acceptance or rejection at appeal of the lacal land
use poluﬁnes.

From the study. it was concluded that the Alberta Planning Board's appeal activities
did not adversely affect the implementation 6£ local land use policies in the M.D. of Rocky
View. The Commission's policies became stronger over the study period. as the Board was
in general agreement \’th the Commission s aims and the chosen methods of
implementation. The Bs(ard S conce}n of the pubtic mterest ‘however, differed slightly with
that of the Commission the Board granted variances from the local policies whenever it
could reasonably do so without abrogating their spirit and intent. The resulting relationship
was a dynamic one which now seems to be threatened by the plan abproval process in
conjunction with the agitation of rural municipalities who wish to attain a stronger voice in

the control of land use planning in their jurisdictions.
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> 1. INTRODUCTION

1.1 Preamble

In one form or another statutory control of land use in Alberta has been possible
since 1913 Early iegislation was concerned with ehablfng urban authorities to draft
planning schemes but later statutes extended this power to rural areas as well in each
case, land use planning and its controls represented an extension of authority into an area>

hitherto unaf fected by govern Various agencies were created to administer planning

statutes at the municupal, régional, and provincial levels, but this thesis is principally
_concerned with two of thaém: the Alberta Planning Board, acting at a provincial level. and
the Calgary Eiegnonal Planning Commission, the planning agent for the Municipal District of
Rocky View which is the locus of the case study..

The central purpose of the thesis is to attempt to understand the relationship
between the Board and the Commission as it reflect§ the ability of the latter to implement
its planning policies ;r;’theﬂf\/lumcxpal District Yet, the Alberta Planning Board cannot be
treated as a unique problem Most boards seem to be caught up in a basic controversy by
virtue of their contribution to public administration. Such general issues as central versus
local control of policy formulation and implementation, the extertsion of executive power,
and the proliferation of boards in all branches of administration since World War |l. have
prompted warnings of dgnger to the system-of gb\)cnnﬁent and especially t; the individual
in that system. To gai:w a ‘reasgned understanding of the concerns about boards in general,
and a ben;r‘ understanding of the Alberta Planning Board in particular. it will be necessary
to study the growth'ar;d development of planning-related administrative regulations and

’

-authorities and the conflicts they have faced.
’ ’

1.2 The Roile of Boards and Commissions in the Public Decision Making Process
*“  The public decision is special. It differs from other types of decisions in that it
should not be bésed on individual gain. The public decision is fhade to advance some

greater public good as it is variously determined by individual public aythorities[
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The growth and entrenchment of popular government has been founded upon a
behef n goverF\;nce for the pubhic good in response to pubhc will For this reason. the
drafting and implementation of pubiic policies has gradually given rise to a large and
power ful branch of government (Brown and Steel. 1979. ch 1) Typically it 1s composed
of boards. commssions and therr like. all establ[shed to articulate research. enforce or
otherwise secure the public good.

Individuai public authoritigs vary in therr composition and in ther regulatory
responsibilities All however. must address a public will This will 1s given expression by
the elpctarate. interpretation by the legislature. and apphcatlon’-by the administrative
expert"(\;ernon and Mansergh. 1940, p.22) Policies ngeding apptication by admimistrative
experts have not been in short supply Admunnstratnons have grown as governments have
expandgd and assumed ever greater responsibiities for the peaople they govern (Willis,
1933. p13) Cr

A feature attendant upon this growth 1s the increased delegation of powers of
execution to the administrative adencies of government The sheer volume of statutes has
been an ncentive for this development (Brown and Steel. 1879, p.29). The present scope
of admimistrative agencies 1s now so wide that it would be' dif ficult to find an economic or
social activity immune from their decisions. This has led to a situation where some
administrative bodies have near—legisiative powers. This began to cause alarm as early as
the first quarter of this century and the topic is still actively debated (Lord Hewart of Bury.
1929) : ‘ .

' Power is not distributed equally throughout the administrative system Those
groups withm the pf:blic administration having the broadest role or scope tend aiso to have
broad powers. Groups having to perform less broad or more defined tasks*have usually
fewer powers and may be subordmate to some othdr agency Such a ranking of power
and position can be shown by the relationships of boards and their respective
commn'ssions. o |

A board is "a body of persons. statutory or otherwise, having delegated to them
cqium powaers or elected for cettain purposes’ (Bdrke, 1977). In the sense that they are
usbd by provincial governments. boards most often advance and coordinate the

. implementagion of one or more Acyts of a legisiature. For exampie. the Energy Resources

-



Conservation Board in Alberta has powers delegated to it by four statutes The Energy
Resources Cohservation Act. 197 1. The Ol and Gas Conservation Act. 1970 The Hydro
and Electric Energy Act. 197 1 and the Power Consumpuon Act 1970 {Hudson and Ward
1979 p.554) This board therefore functions as a hub for comprehensive planning and
regulation of energy matters

A commission. by contrast. s “an authority to do some act. it signifies an authority
given by the crown, a court. or the like to a person or persons “Burke 1977) When
compared with a board, the jurisdiction of a commission is likely to be more Qarrowly
defined and its powers less wide—ranging. but like the boards they may exist fc;r an
indefinite period Commissions are usually more concerned with the implementation of
policy than with the development of objectives and instruments of policy attainment The
respective roles of the APB. and the CRP T illustrate this relationship to some extent The
Board's responsnbihty for mpleméhs('g the Planning Act involves authority over the
establishment. funding an‘d broad policy lection of the‘regnonal planning commissions

They. in essence. only perform functions that are assigned by statute

,,
1.3 The Role of the Alberta Planning Board in the Administra:ion of Planning

The Alberta Planning Board 15 a farty ’typlcal boal:d It de'nves its powers from the
Planning Act. 1977 (ch 89) and (ts membership i1s determined by the Lieutanant Governor
in Council which is. In actuality. the Cabinet of the legisiature Cabinet forms a ;;glitncal hnk
with the Board and subsequently with several aspects of planning In addition. the Board |s°
directly responsibie for its activities to the Minister of Municipal Affairs who, in turn, 1s A
. accountable to the Iegnsl'ture. .

In the most reaent Plannmg Act the powers and duties of the Board were made
less specific than they had been previously (Eider. 1979); Nonetheless. the Board's role in
the interpretation and coordination of planning seems undiminished. It had previously been
the B;>ard’s duty’to advise the Lisutenant Governor m Council as to the making of
regulations under tﬁe Act and with respect to the sstablishment and operation of regional
planning commissions. Additionally. 1t was to discharge any duties or functions assigned to

it by the Lieutenant Governor in Council. The present Act eschews any advisory ¢

kesngnatlon‘ concentrating rather upon the Board as an appeal hearing body This. however



Is not to suggest that the Board i1s no longer advisory quite the contrary "Tré Alb;rta :
Planning Board has a wide range of responsibilities from coordmating the functions and
operations of the regional planning commissions to recommending 1and use pohcies to the
Cabinet It 1s the subdivision ap%l body under The Planning Act. 1877 and also
admnisters the Alberta Planning Fund out of which the regional planning commuissions are
financed Through committees of the Board numer ous special topics can be investigated
and they have included monitoring of development in new towns. exploring the feasibility
of new regional planning commissions. investigating new concepts in housing design and
advising regional planning commissions on the preparation of regronal plans’(Alberta.
Department of Murnicipal Affairs, 1978)

The duties of the Board are distributed amongst three committees the Research
and Program Commuttee. the Finance and Administration Committee. and the Appeal and
Waiver Comr:mttee (Alberta Planning Board. 1978) Under the Planning Act (s 16) a decisior’
of any of these committees 1s deemed to be a decision of the Board

~» The Research and Program Committee is ‘responsible for matters relating to
lakeshore management plans. new towns. regional plans. airport vicinity protection area
regulations. regional planning commission areas and member ship. section 76 apphcations
(dwelling units on a lot). plan cancellations. and such other matters as may be referred to it”
(AP B. 1978) Its greatest potential /mpact upon planning policy is through its influence on
the regional planning commissions and the review of regional pians.

The Planning Act. 1977, made the draftiig of regional plans a mandatory
responsibility for the regional planning commuissions of the province (ch.89, s.45) Section
47 of the same Act provides the AP B with the power to review and make
recommendations on regional plans and plan amendments before they can be sent to the
Minister for his ratfication. This 1s to ensure that a *_commission does not give final
approval or circulate to the public -~ a document which may contain pohcies which confiict
with provincial programs or policies” (APB.. 1980). The Board also assesses tﬁe
compieteness and accuracy of technical mformation used during plan preparation in
addition. the review allows ail regional pians and amenc{ments to be evaluatefc\!vagamst a set

of umiform criteria which reflect government policies about the administration of planning



The Finance and Administration Committee 1s responsible for matters relating ta
the Board and regional planning commissIon budgets and financing. the Alberta Planning
Fund surveying and mapping. regional planning commigsion annual reports. and such other
matters as may be referred to 1t" (A PB. 1978) The stewardship of the Alberta Planning
fund is particularly nﬁpormnt The Board is entrusted with the collection of monies from
municipalities served by the commissions and with the distribution of the levy The
payments finance the operations of regional planning commissions. as well as the
preparation of regional plans and special pians and studies

The Appeal and Waiver Committee is responsible for "._all appeal hearings and for .

considering applications from subdivision approving authorities for relief from comphance- -

with specific sections of the subdivision regulations” (AP B, 1978) The cé\hzmlnee 1s 1IN
iNtent and actuality a quas:— judicial tribunal Its decistons carry the full yweight of the law
(Statutes of Alberta. 1977 ch 89 s 103) and an appeal of the conx ~"~ee 5 decision may
only be taken‘ to the Supreme Court of Alberta and then only upon a guestion of.law or
upon a question of jurisdiction. The Appeal and Waiver Committee s thus the court of last
resort for a imited number of planning matters Chief among these matters i1s the

resolution af grievances arising out of the use of subdivision controtls by the regional

planning commuisstons. The subdivision controls are used In association with the regional .

plan to give it effect That power 1s limited by the allowance of an appeal to the Board
whén applications for subdivision are not approved or are approved with c‘onditions by a
regional pltanning commission.

The appeal provides a forum for the?guonal planning commuissions to defend therr
decisions and for individuals to plead for e:(ception or variahce from the subdivision
controls. The Board's ability to grant v/a;fahc; IS a strong power but one that 1s essentially
hmited to the subdivision process. ) _

{

~

1.4 The Ability of the P|nnning Board to’T:flucnc. Planning Policy .

The Board’s ability to infiuence planning policy is primarily vested :n the Research
and Program and Appeal and Waiver Committees. Moreover. as the efforts of the Board
are directed toward the regional scale of planning, its infiluences are greatest on the

regional planning commussions. This influence i1s exerted through regional plan approval

Aavmm wrES



duties. and thr.ough appeal hearing dectsions and potentiatly through the funding process
This gives the Board the opportunity to influence the regional planning process at two
stages prior to any plan or amendment being adopted and during the implementation of the
plans The Board's influence need not éven be direct Itis reasonable to suppose that the
very existence of the plan approval criteria ts sufficient to affect the types of policies that
are |.rjcludeg in draft re’g:ongl’plans and the manner in which they are presented In addition
the Board's discretionary funding of regllonal plans and special blans and studies giyes 1t
the potentual to nfluence the undertaking of new planning imtiatives

For its part, the AP B. claims not to influence the substance of regional plan
policies “Tha plan approval criteria of the Board do not dictate the substance of policy to
the regional planning commussions but only what policy areas should be covered. and the
manner in which this should be done” (AP B.. 1980) Still. it 1s difficult to believe that the
plan approval criteria would have so little effect There s a lot of latitude in the definition
of "policies which conflict with provincial programs or policies’

The other major area of Board influence over regional policies involves the control
of land subdivision. Subdivision controls and the regulation of land use are th‘ regional
planfing commission's tools of plan impiementation. A commussions’ ability to infiuence th
location and Wbe of development g;ves rise to the physical realization of its plans. '
Unhappily, these controls also give rise to conflicts between individuals and commissions,
most notably involving landowners who wish to subdivide their property. Such applications
have a nearly automatic right of appeal should they be rejected by a regional planning
commission This then puts the dispute before the Appeal and Waiver Committee. which
must.make a decision either defending the commussion or overruling it If on arepeated
basis, a control instrument policy is defended by the Board, it (and the policy it serves) s
effectively strengthened. If. however. 3 regulatuon'of a commission is repeatedly
overruled; it must cease to have much real value and the whole pianning policy may be
brought into question. It s in the desire to test these ideas that the central purpose of the

thesis is to be found.
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1.5 The Problem: The Notion of Conflict between the Planning Board and Regional
Pianning Commissions
ideally. the Alberta Planning Board and the regional planning commissions can be
conceived as mnstruments of the public will working toward the achievement of public
good In reality the two administrative institutions experience conflict while serving the
same general ideal The problem 1s one.of scale Each body has a particular view of the
public good and these views must on occaston diverge
The Planning Board has a large mandate and its scale 1s province-wide It must;;
direct the efforts of subordinate institutions in order to fulfil desired goals. Tha
'ommnss»ons work at a smaller scale and their vievs;s of policy are essentially confined to
their respective plan areas The commussions deal only with the ideotogy of advancement
of the public good. The Board. however. represents the pomnt in the regional planning
administration where the ideology of the advacement of the public good confronts the
~1deoiogy of private rights in property (McAuslan, 1980 p.2) Conflict arises where the

superior Board rules against the decisions of the inferior commissions

1.6 The Objective of the Thesis | N

This study has been undertaken to investigate one facet of the relatnonshap\
between the Alberta Planning Board and a regional planning commission. That is, it is
designed to determine how the Board's judgements with respect to subdivision appeals$ in-
the Municipal District of Rocky View have influgpced the.deveiopmer{t and implementation
of regnondl planning policy on the part of the Calgary Regional Planmng Commussion. To
this end. ‘policy’ is defined as a course of actlon adopted and pursued by a government or
public agency in the service of some public good or benefit in general practice (and the
documents consulted for this thesis are no exception) the term policy.is loosely used, but
it is taken here to require a clear (and preferably explicit) set of ends or obe|ctives, along
with an equally clear set of means or control instruments by which the ends can feasibly
be achieved. Given the nature of the subdivision appeal process it is inevitabie that the
control instruments should be subject to greater challenge than the planning objectives.
The research probiem then becomes one of determining the extent to which local controls

and regulations were overturned on appeal. and then assessing the implications for the



continuing state of regional planning policy

1.7 The Approach of the Thesis

To accomplish the ams of the study parncul%r attention will be paid to major pohcy
statements as they appear in the regtonal. and municipal plans prepared for the study area
over an eighteen year period Using these as a basts. the effects of the Appeal and Waiver
Committee s decisions will be evaluated in terms of their undermining or renforcing effect
upon the local wishes

The Municipal District of ﬁocky View has bee;\ chosen as the study area as it has
experienced substantial developmental pressures of various kmds. Parts of the district are
subject to urban land use pressures yet the majority of the land I1s put to rural types of use
{see Map no 1 and Map no.2). The area relies heavily upon its agriculturat land base for
economic welibeing and local policies reflect a desire to maintain the viability of the rural
economy. chiefly by protecting the agricuitural land base. That 3esure is made shghtly more
complicated since the area forms part of the hinterland of the City of Calgary. The City's
own land use policies. however, seek to confine urban land uses to land under the direct
control of the City. The Calgary Regional Planning Commussion acting as a pianning ;gent
for the M.D. of Rocky View. and to a lesser extent for t.he City of Calgary, has consistently -
worked to achieve an effective separation of urban and rural land uses and to contain
Calgary s growth into its rural environs. In this regard the commission has used subdivision
controls to help give effect to the regional plan. The Commussion has frequently refused
or approved them with limiting conditions. requests for subdivision. Many of these have

been the subjects of appeals to the Planning Board.

- 1.8 The Organization of the Thesis

To assess the Appeal and Waiver Committee s effects upori the cmplementatnon of
the policies of the Caigary Regional Planning Commission (hereafter termed CRPC\}in the
Municipsl District of Rocky View, attention must first be focused on the rationale for the
establishment of Eenfralized authorities. Chapter two will deal with the development of
heaith and housing authorities and the emergence of central planning authorities. It is ¢

mostly Engiish experience that will be reported on. but an example of a Canadian central
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Map No. 1
The Location of
The M.D. OF Rocky View In Alberta

The M.D. of Rocky View
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ptanning authority will also be included. and its duties and powers will be discussed. The
third chapter will treat the development of the Alberta Planning Board. with particualr
emphasis on the statutory chsnges affecfxng the Board An analysis of the appeal files of
the Alberta Planning Board will then follow, along with an appratsal of the preliminary

regional plans for the study area

1.9 Sources of Information

Conflicts between the C.RP C. and the Board almost invariably concern measures
embodied n a plan or the commission s Interpretation of the Subdivison and Transfer
Regulation The conflicts lead to appeals where information is furmshed by the go"hmlssnon
and by the appellant Thus, there are two pools of information readily available: the plans
and the appeai files.

Within the tme pertod examined, the Municipal District of Rocky View has had
three plans. The first {a preliminary regnqnal plan) was adopted in July of 1963 and
remaned in effect untit 1971, when it was replaced by a new prslimanary regional pian. In
addition, a municipal district general plan was prepared and adopted in 1973 These two
plans remained jointly in effect for the baljce of the study period. The plans are
important as they provide a detanled plcture of the land use pressures affecting the study
area and the policies developed by the CRP C. to regulate land use.’

The appeal filas fsrm a relat&ely larger body of mnformation. The files studied
- cover the period from 1860 to 1978 and involve well over 200 hearings. -They clearly
ingicate the contentious actions and the Board's willingness to endorse or reject them. The
sarly files are rather thin and informal as compared with those of the- 1970s Even so there
are basnc slmnlarutnes The Board Order is the most important single element of each flle It
ts in the form of a brief outlmmg the subdivision proposal, its location. the reasons for the
CRPC. s subdivision refusal or conditional approval. the appellant's argument in support of
the appeal and. lastly. the Board's decision. | |

Changes have occurred in the Board Orders. not the least of which is the
requirement since 1973 that reasons be furnished for Board. décisions. More
sophisticated appeal procedures have also meant greater numbers of supporting

documents in the files. These normally include all the Board's correspondence about the

~
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appeal. as well as maps. exhibits and reports Supporting documentation is most 6ften
greater in highly contested appeals and this aids In understanding them Corll'espondence
between members of the ?oard 1s occasionally available as well and «t ué_ually prQves to
give special insight shto the final outcome of the appeal. Finally, some of the f;les tontain
retevant minutes from the mumcrpall district council. revealng therr feelings about specific
lanZ subdivision requests Although they are not always present, they hay mfbruence the

appeal decision



{
2. THE DEVELOPMENT OF CENTRALIZED PLANNING AUTHORITY

2.1 Victorian Central Authority and the Limitatiqn of Local Autonomy

The development of centralized planning authorities came rather late in the .overall
movement of industrializing nations to centralize a wide array of gévernmem powers
These planning authorities grew out of earlier central insututions in such figlds as public
health and housing. where they were created to alleviate some of the harmful effects of
industriahization. By creating central authorities the three levels of govérnment were madé
more interdependent and had to 'coc\).rdlnate their activities. The job of coordination was
usually given to a centrally placed épecnal purpose agency, and the initiative for forming
these agencies was most often taken by central or provincial g?vernments {Rowat. 1975,
ch.8). This frequently increased their supervision or ;dmumstratnon of what had previously
been municipal activities “The chief functions of the special purpose agencies. were
limited to the guidance and supervision of local administrative authorities. This, strictly
speaking was no system of checks and balances where one level of government existed
to restrain or limit the power of 6fher$. Rather. it’is more accurate to say, central and local
agencies were instituted to aid in thé organization and reform of local authorities by
providing those agencies with uniform Bro::edures. information ahd advice” (Lubenow,
1971, p. 181). '

- Keeping this comment in mind,"'_the're 1s a range of activities which is the concern
of the local government and a range which is not These ranges vary from time to time, and
most of the confliéts that surround tﬁe interaction of govefnmeniswithin Alberta are |
concerned with varying the powers Qf different levels and units of governrﬁent" {Bettison.
Kenward and Taylor. 1975. p.9)

Government institutions in Alber;a.and Canada. and the division of ther powers,
hav'evbeen greatly influenced by Engiish precedents. Our institutional and governmental
traditions are, thus. not our own. An examination of why. our governments or agencies

interact as they do must partially concentrate upon English government and the reforms of

N \
the nineteenth century, since it was then that the modern pattern of public administration

was founded.

13
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In the first quarter of the nineteenth century the local government of England was
mamtamed by some 15.500 parishes, 5000 crown appointed justices of the peace and
200 chartered boroughs (Lubenow, 1971 p 16) The parishes retained sole responsibility
for poor rehef, the maintenance of highways. and the policing of the countryside The
justices of the peace were responsible for the administration of justice. jalls and asylums
while the corporate municipalities administered criminat and civil law in their own
jurisdiction and carried out municipal works such as lighting. draining and cleaning (Webb.
19% 1. ch 1) The men who took part in local politics frequently represented a propertied
elite (Hill. 1974, p.25) and the justices of the peacé and other loca! government officers
were almost absolutely free from central control or authority In short. the ‘anarchy and
autonomy that characterlzed,‘local authority precluded there being a system of local
government (Lubenow. 197 1. p.17). This, howeéver. was soon to change. Beginning with
factory legislation in 183:; centrally directed bodies soon managed poor relief, public
health. railways. the factory system, prisons. education. mning, and emigration (Lubenow,
1971. p1 7) "The flow of people from the reasonably healthy countryside to the
potsonous slum conditnovfs of the new jerry—built towns [forced] tﬁe state to concern
;tself with the welfarek of the people” (Gladden, 1961, p.15). And even though the sanctity
of private rights and indiz/idualism vs;as a keynote of nineteenth century thought. it was
evident early in the cenn#y that there were power ful forces mitigating for the intervention
of centralized authorities' in the affairs of indivnduals.and local government atike (Griffith
and Street, 1959, ch.1).

Throughout the expansion of English government its “growth was characterize.d by
a certain indefiniteness . Instead of a progrémme for administrative reform designed to
produce a collectivist utopia, state intervention consisted of a series of legislative actions
whnch produced modifications in the existing administrative structure. In addition.
incrementalist growth was, charactenzed by a probmg quahty As new admlmstratlve and
political experience produced new mformatlon about desirable objectives, the very goals
of public policy ,shiftaAd" (Griffith and Street. 1 959, p.27). But although the goals shifted the
basic method of attaining them did not Power remained diffused, residing with many
political authorities.‘Local authorities did not seeftheif range of powers‘eroded, but they

N )
were made more accountable through a-system of central inspection and their autonomy
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was himited in this way It was this feature rather than centralized direction that
characterized the Victorian administrative state. It 1s also this feature of our own

administrative process that generates considerable conflict between local and central

bodies

2.2 A Growth of Humanitarian ldeas -

Canadian administrative practices and the laws that control them afe essentially
outgrowths of ‘the social. economic and po:l‘iltncal changes e*perlenoed by Great Britain in
the nineteenth century Prior to that time the functions of government were sufficiently
narrow In theory and practice that-they had littie daily impact upon the average citizen. "The
central government was chiefly of importance in matters international. 1t was responsible
for defence and regulated imports and exports. Any effect it had on the common people
was either indirect or by a control exerted through the criminal law in matters of the
peace. That public welfare and public order mngﬁt stand roughly in relation of cause and
effect was an idea foreign to the legisiators of that date” (W||||s 1933. p.11). As early as
1850 however, rapid mdustnahzat:on was causing this viewpoint to change (Cherry,

1974, p.6). It altered the centuries—old social. economic. and palitical fabric of the nation.
In a period of scarcely two generatibns, Britain was transformed from a natién of
rural—dwelling farmers into a nation of factory workers crowded into straining cities.

“With the industrial revolution ar{c; the consequent specializatio of function - not
to speak of the ioss of |ocal feeling occasioned by the flock to the towns - when
dislocation at the Port of London might resuit in untold mnsery in Staffordshire. there grew
up wider loyalties. Simuitaneously thg‘pressure of events began to force the central
government to take an interest in local affairs; by the Reform Act { 1832] the landed gentry
lost their control over sea'ts in the Commons, and in retaliation began to inquire into
factory conditibns. They then gradually extended the princnp'le of control éver the morals
and living conditions of the apprentice, - in order to safeguard thé health and safety of
workmen against the niggardly sbirit of the owners themseives. The smashing up of the
new agricultural machinery by the starved and apprehensive labourers of 1830 led gentry
~and manufacturers tb‘ join in defence of what were mutual interests, and to put to anc end

the old system of the Poor Law. With the gradual extension of the franchise, it became the °
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Q* pracdtice for parties to vie with each other in promising retforms. and so from 1870
‘ ¢

"

onwards a néw note creeps INto legisiation” (Willis, 1933, p 12)
This new note was represented by the incremental expansion of central authorities

“The very success of laissez-fare was its undoing.. Problems of housing. disease. and
1

-

<
smoke could not be ignored The administration had to intervene in the interests of pubiic

v

. 3
™ safety and health. an interfererice necessarily mconsistent with an unhmited freedom of

~

property andiof the person The latter portion of the century witnessed a growthn
humankanan ideds. if children were not to work long hqurs and factories were to be safe

and samtary. freedom of contract could not remain nnvnolate A new and irresistible urge
*

" for social security [had]l been born freedom from want [had] become more important than
- & -

freedom of progerty” (Gri*fith and Street. 1959 p 1)

¢
<

2.3.The Growth of Centralized '\Authori,ty: The Forebears of Planning

Town and’country planning as it 1s practited b England.and Canada is a creature of
the twentieth century (Heap. 1973 p 4). yet it did not rise full and mature In a spontaneous
manner Its administrative and technical antecedents date from tm‘;nm:teenth century The .
various pieces of pubhc heaith’and housing legisiation are of Bartncular interest since they

represent. in form and substance, the initial and enduragg concerns of planning.

Dangers to public health were manifoldkn the early industrial cities. Extreme

_avercrowding had combined with insufficient sanitary provmons and hngh levels of (

industrial polI:mon to create circumstances favourabie W spread of disease.
Epidemics of waterborne diseases such as cholera spraad‘ ﬁfactiqn widely, regardless of
clasﬁ or sgcial condition. The middie and upper classes soon realized t.hat contagious
diselsv, unlike the siums they grew in. could not be easily contained (Tarn, 1969

Initidl steps to whpr'bve sanitary conditions were taken in many cities in the
eighteenth céhtury (Clarke, 1955, ch.12), but the Liverpool Sanitary Act. 1846, was the

RN
first genuine prece of sanitary reform legislation. This and other subsequent measurés

-indicated the great number of elements contributing to the problem (Benevolo, 19673‘

r.

o

p.89). inorder to improve the sanitary conditions of cities a great vanety of measures had
to been taken The need for sanitary improvement was, of course, greatest in those areas

least able tq'afford it. However the risk to the collective health of all classes was so great

-

N

-
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that expenditures for improvements were made

The first sanitary and bustiding dontrols were by means of private Acts of
Parhament (Clarke 1948 ch 1) This led to a lack of uniformity in the manner in which
similar probiems were handied Such Acts also depended on Ioéal inttiative but many areas
ﬁaa few or no sanitary controls. even by mid-century And even when there was

. appropriate legisiation 1t tended to be poorly enforced and often ignored

This situalion was altered shightly by the passage of the Public Health Act 1848
This calleg for improvements in the sanitary condition of "towns and populous places N
England and Wales though there was aiso a hidden agenda to be derved ' The introduction
of public health as a service of local government was rendered pdssuble by the desire to
keep d‘own the poor rate rather than by any strong conviction that public health directly
affected the welfare of the general body of citizens Edwin Chadwick in 1838
submitted his report showing the close relation between destitution and ir;samtary
conditions In 1839 the matter received parhamentary attention. and the Poor Law
Commussioners were ordered to investigate sanitary conditions Next a Royal Commission
was appointed which in its report issued in 1845, confirmed Chadwick s thesis and
recommended that water supply, drainage. and the paving. repairing, and cleansing of
straets should 1n each acea be performed by only one authority. subject to some degree

, of central administrative control” (Cla‘r'ke. 1955.p. 11 1)

A three member central board was formed to oversee the implementation of the |
Act This first General Board of Health enforced the provisions of the Act where
requested to, or in areas where the death rate exceeded 23 persons per one thousand
{for a period of seven years from the date of passage of the Act). fhus, the Act was still
permissive to a degree. but it was notabie for its scope It made provision for the

.establrshment of Local Boards of Health which could. in turn. appoint a health of ficer and
subggdun;te staff The local boards were also empowered to procure or draft plans for
the construction of sewerage and drainage systems for then'r’ districts. In addition. the Act
set regulations governing sanitary nuisances. slaughter house:s‘ Iodgn:\g houses. streets.
. publit gardens, water supplies and burial procedures.
In 1ts time the Public Heaith Act was a sweeping piece of social iegisiation

Implementation was slow but the General Board of Health persisted. throughout its ten



s

vear existence in its promoton of public health measures At the Board's dissolution

*

nearly 200 local boards had been established and "the course of English sanitary legislation
could not be changed (Benevolo 1967 p 99)

The 1848 Act was augmented and amended many times during its tenure Then in
18?5 it was repealed and replaced by a new Public Health Act which was mandatory in
Engtand and Wales Its provisions also went beyond those of its predecessor

The’General Board of Health had been allowed to lapse in 1858 and 1ts functions
were divided between the Home Of fice and the Privy Council A branch in the former
office. called the Local Government Department. was created to administer loans and local
bylaws while the health) functions were assigned 1o the Privy Council (Laski. Jennings and
Robson. 1935, Q*(Thus drvision proved to be unsatisfactory particularly as the need for
greater central comrel over sanitary provisions became increasingly evident "The field of
local government was overgrown with an aimost impenetrable underwood of conflicting
jurisdictions. ‘'while the very existence of the laws. as well as the mode of admimstration
depended on the whims of particular towns and districts” (Redhich and Hirst. 18970 p 155)

A Royal Commission'Report issued in 187 1 drew clear attention to the mability of
local authorities to administer the Public Health Acts This led to the creation of the Local
Government Board which. in 1875, was given authority for central admnistration of the
new Public Health Act and so came to be at the centre of local government affairs It was
by no means limited,to sanitary concerns. but assumed responsibitty for the poor law.
public order ar}d a measure of concern for public finance (Jackson, 1965. p.268)

Locai authorities. too. were given greater law—making powers. They could make
bylaws about the number of persons a lodging house could accomodate and about the
separation of the lodgers by sex Cleaniiness. ventilation. the reportmg and control of
infectious disease all came within the local authority s scope of regulation and the central
authority s scope of inspection. ‘

At approximately the same time as the second generation of health legnslatioh‘-was
being enforced. various pieces of housing legisiation were attacking related environmental
problems. Eventually. most of the statutes relating to housing were consolidated under the
Housing of the Working Classes Act. 1890. and the Local Gdvernment Board became the

centrai authority responsible for housing matters.



A major purpose of the Act was the addition of good housing ot uniform standard
to the national housing stock This was to be accomphished through the improvement of
existing dwellings and by new construction on slum-cleared land The redevelopment
progosals were called improvement schemes and included a right for local authorities to
expropriate properties. demohsh builldings. widen roads. etc The local authority had first
to apply to the Local Government Board for official sanction of their improvement
scheme In addition. any changes to a scheme reguired the Board s approval and disputes
.mvolvmg compensauon were settled by board app-omted {and dismissable) arbitrators The
Jocai authorittes were thus given relative freedom to draft improvement schemes. and to
implement them once they had been inspected and approved by the Local Government
Board

)Although laudable. these legisiative codes failed to secure provision for the control
of development beyond a few relatively narrow criteria Thts is nOt surprising in view of
Tarn's contention that “few people regarded the town as a physical or social entity capable
of being grasped in its entirety (Tarn. 1980) 1t was. after all. much easier to grapple with
specific problems. in particular circumstances

Regardless of their respective shortcomings both sets of statutes did improve the
basic living conditions for Britons. Yét, a fundamental problem remained. There was no
legisiation to control incompatible land uses. It was. for instance. still possible to erect a
factory in the midst c;f a housing estate (Heap. 1973. p.4). Legislation to address this

problem was included in the Housing and Town Planning Act. 1909

2.4 The Development of Distinct Planning Legisiation

A beiief imblicxt in the 1909 and subsequent statutes was that by planning urban
land use and development in advance. the problems which the heaith and housing laws had
attempted to alleviate might be reduced or avoided. The principal step to this end was the
drafting of legislation aliowing municipalities to adopt town pianning schemes which could
apply to any lands likely ta undergo development Thus. under the pianning scheme
approach. development in one area could be related to development in neighbouring areas.

so that iIncompatible or conflicting land uses couid be avoided.
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Although such schemes were 1o be drafted by municipalities they were largely
controlled by the Act and the Local Government Board The contentg of planning schemes
were specified in schedules appended to the Act and the approval of the Local
Government Board was necessary before the plans could take effect The Board was also
empowered to render administrative or quasi- judicial decistons on appeals raised by

. LN
ndividual landowners who believed themselves to be adversely affected by a town

st

planning scheme Such contentious items as compensation. expropriation. and the nclusion *
or exclusion of certain lands were decided by the boards. not the courts

Amendments to the planning legislation were frequent The Act of 1919 gave the
Local Government Board greater control by dropping the cumber some requirement that ail
town planning schemes be placed before parliament In 1925 the housing laws were
separated from the Planning Act and in 1932 the scope ofiplanning was widened to
nciude both urban and rurél areas Amendments in the late 1930's and early 1940s
similarly extended and clarified planrung powers

All English planning statutes were brouéht together in a snnéle enormous Actin
1947 The Town and Country Planning Act was so comprehensive that a planning lawyer s
contemporary reaction to 1t was that “perhaps worst olf all. there is an acute dif ficulty of
saying wha‘t' the Act does not do” (Megarry, 1949, p 1} In simple terms however, the
statute provided the authority necessary for the control of development, the acquisition
of development rights by the state ahd compulsory acquisition ot land in particular
circumstances (Megarry, 1949, p.11}

The manner In which development was to be controlled was changed from the old
‘planning scheme system. it had been found that. in practice. the inflexible planning .
schemés became unworkable as development progressed and the needs of people A
changed (Clarke. 1968. p.B{, hence the new Act introduced the development plan concept
These flexible plans showed "the allocation of land for dif ferent uses such as housing,
schoois. mduftry and open space (parks. playing fields. etc.) and the approximate future
position of such things as principal traffic roads, shown diagramatically, for which land
needed to be reserved’ (Clarke, 1968. p.9).

Counties and county boroughs were the ‘local planning authorities responsible for

the-preparation of development pians while smaller units of government {(pboroughs. urban



district councils and rural district councils) had their plarining powers removed (Megarry.
1949 p B} The local planning authorities ruled upon requests for permission to develop
land but the plans they drafted were based on policies developed and policed by the
Minister (in actuality a vast mmnistry) Appeals too went to the Minister numerous tribunals
and even to the courts in some instances Thus_ local autonomy was hmited much as
betfore

A new central authority was given significant power 1o implement provisions of
the ‘Act The Central Land Board was not characteristic of previous bo.ards in that t dealt
very little with policy formation It was chiefly concerned with the financial aspects of the
Act The Central Land Board was the instrument of state acquisition of development rights
and the authority respons»blg for compulsory land phrchases and 1t set development
charges on land The charges represented a payment to the community 1n exchange for
permission to develop land in the community The amount of the charge effectively
cancelled any potential gains through speculation. No development could commence
without the setting of a de\;elopment charge and in the event of development without
approval the Board could mpose penalties.

The nationalization of development rights in conjunction with development charges
resulted. in potential losses of money to Iandowneés. To compensate them. a fund of L
300 000.000 was created and administered by the Central Land Board. It was expected
that the Board would purchase development rights to ali lands in the hation. Similarly, the
Board could aiso purchase land compulsority for development of general benefit to the
community. .

The new Act left local authorities with about the same level of autonomy as they
had under previous Acts with regard to the preparatlbn of plans, except that there were
many fewer authorities empowered to prepare plans. The Act did represent a significant

.erosion of individual and local autonomy. In effect the individual and his local government
representatives had less control of planning and development:; both activities had been
assumed to a considerable extent by the state. This \Xas a logical progression in the
legisiative process begun in 1809 Like that Act. the n&w ‘A‘«c@cogmzed the need to make
development benefit the iocal community. fhe new Act\however, widened the scope of

. , y A
that responsibility; development was to be of benefit to the national community as a whole.



~ On balance Briush central planning authorities dlspléyed certain common
characteristics They were delegated responsibility and power by Parhament for the
imptementation of specific pieces of legisiation and tended to exist at arm s length from
the pohitical process The boards were staffed. for the most part. by disinterested civil
servants. while ministers of the Crown assumed political responsibility for the board's
activities. the most important of which were the drafting of policy and the delegation of
power to local agencies chérged with implementation Since policy implementation was
essentially a local undertaking. the inspection of local authorities was lmbortam to the
central agencies and became one of thewr principal tasks Central pohicy direction and
inspection hmited local autonomy but created a situaton designed to ensure that public
policieswere applied in a manner prescribed in the relevant ieg»'slatlo'n. Local implementing
agencies had few, If any. powers to interpret or vary regulations and requests for
“variances had to be addressed directly to the central body Legislation to secure the public
good was often in conflict with the doctrine of private rights so beloved by the common
law and disputes with statutory Iegyslatlon tended to be heard by central bodies and not the
courts. As McAuslan has noted. the central bodies were faced with the task of mediating .
between two essentially opposed ideologtes. The ideology of private rights in property
and action had 1ts foundation in the éommon law bl;t the ideology of public good was
firmly rooted in the ideal of popular government Thus. to some extent the activities of
central bodies (which were created and backed by government) were at odds with the
accepted legal order. Government. through the implementation of new statutes was
extinguishing old rights and presenting new duties. Conflict in which government could not
directly intervene was inevitabie. Sir:ilarly, the courts could not be relied upon to advance
the public will hence, mdst British central authorities featured tribunals which existed
exclusnyely for the mediation of disputes and from which theré was only a limited
recourse to the regular courts of law! Thus. central direction of policy, the hspéction of
local policy implementatian and centralized variance granting powers formed the basis for

British central authority.
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2.5 The Development of Centralized Planning Authority in Canada

Their early e'xperxence with the development and implementation of statute law
made English codes of legisiation and therr administrations the modeis to which some
other countries looked The first planning legislation in parts of Canada. for Instance was
rermarkably similar to British planning law of the day. and the way in which Canac;ian
legisiation was eventually implemented was based on the British approach particularty

re the need f,br central direction and inspection of local authorities was concerned

The need for central direction had been apparent in many pieces of Enghsh reform
legisiation and initial Canadian planning laws allowing the drafting of town planning schemes
included the coordinating Influence of a central body fusually a Minister) Ministerial
approval was required to‘ratlfy planning schemes or to modify them. In Canada. however.
local authorities were not compelled to undertake town planning schemes They were seen
as discretionary local undertakings in which the role of the central authority was one of
lending assistance For that reason much early town planning legisiation in Canada was
ignored

Proponents of town planning legisiation in this country called for strengthened
central planning authorities to overcome local planning mactivity To that end |
recommendations were made that provinces have a "department of municipal and
community service which onld prepare for enactment by the province legislation to
govern each kind of municipal activity and community service and administer them under
the provincial executive” (Journal of the Town Planning Institute, 1922) Central authority or
direction at the provincial level was then seen as the only practicable method of placing
planning on a firm foundation. The nature of the central bodies to administer planning was
discussed and viewed in the light of existing British institutions. For example:

"Such an organization should be adequately staffed or it
cannot spread its influence over the whole province as a living
force. The town planning sterility of the Maritime provinces shows
very clearly that the mere passing of a provincial town planning act
is aimost no use uniess an executive is appointed to make the act

< intelligible and operative among the municipalities. Too much hard

thinking, technical and social knowledge and social enthusiasm are

-
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needed to make a town planning act self-operative. or to make I1s
operation dependent upon the town planning sense of the average
crowded city counci. obsessed with routine duties and the endtess
conflict of personalities due to election controversy.. in Great
Britain the central legisiature practically sad to the local authorities
‘Town planning 1s a matter of national health and welfare and we
expect local authorities to accept the obligation of planning as thev
do sanitary law " (Journal of the Town Planning institute. 1931)

The lack of administrative sophistication at the local level was also considered to
preclude local government from administering some statutes The Province of Ontarto was
conscious of this when it required the newly created Bureau of Municipal Affarrs to
“enquire Into, consider and report upon the operation of laws in force in other provinces
of the Dominion and in Great Britain and in any foreign country having for ther object the
more efficient government and administration of the affairs of municipal
corporations..“(Statutes of Ontario. T317. C 14, s 11.(c) Local government. at the time,
was also considered to lack the techrnical competence to administer planning legisiation. a
pomnt that favoured thé establishment of central advisory services to supervise planning.
"Theoretlcallry the exercise of such supervision is the duty of the
locat authority, but practically it cannot be carried out. since
technical Rrowledge 1s necessary to the proper interpretation of

s, and the average local authority is far from being in a position
to rw advice. Moreover, this work can be carried on more
efficiently by a central organization; and when we reach the stage
of comprehensive regional planning...then a central coordinating
authority must exist'(Journal of the Town Planning Institute, 1927).

The net resuit of these perceptions was the formation of 6r the increase of
authority delegated to provincial departments and their boards. commissions and other
institutions. The concern for technical'competence, howevgr, was not limited to the local
governments. The regular courts of law were also seen as being unabie to handle quickly
appeals resuilting from the implementation of technical legisiation, such as planning

schemes (Robsgn. 1951, p.552). For this reason, the adjudication of planning disputes’
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became an in-house administrative matter in most cases The abihity to decide appeals
vested considerable power in the administration. In Canada, the Ontario Municipal Board 1s
the first example of such an adrministrative institution whose powers allowed it to be an
advisor on planning matters to municipalities and a quas!— udrcial court of ap'beal for

: 9
planning grievances

2.6 The Regulation of Land Use by a Canadian Central Authority

The Ontario Municipal Board was not initially created as a ptanning board. its
nception on June 1. 1906. was some eleven years before the passage of the provinces
first planning legistation. Originally named the Ontario Raillway and Municipal Board. it was
created as an appea! body to police the Ontario Railway Act, 1906 and the Consolidated
Municipal Act, 1803

Under the Rallway Act the board s responsibiities included the setting of standards
for passenger and employee safety. and for the provision of fire safety screens (sect 19).
as well as the arbitration of disputes between the raitways and theic workers (sect 58) The
Consolidated Municipal Act conferred all powers previously heid by the provincial cabinet
onto the Board. thereby placing numerous. potentially contentious i1ssues at arms length
from elected of ficials. These included annexations, municipal boundary adjustments.
certain matters of mumicipal finance. and the authority to approve and confirm municipal
bylaws relating to roads, bridges. public utilities, and so on (sect 53). Neither of these Acts
had sufficient impact upon the other to require a board to \h'(anage conflicts between them.
Rather the reason for the Board's involvement with each Act was that they required
quas!—judicial decisions.

Wi"tﬁ' the passage of Ontario’s first planning legislation in 1917, the Board's scope
of municipal involvement was widened and its authority to Hear abpeals and render
decisions extended. Indeed, since 191A7 the Board's scope had been broadened to deal
with most facets of municipal government where quasi—judicial decisions are needed
(Adler, 1971, p.6). Its decisions reinforce its supervisory role over the regulations, which
at a most basic level, determine how an individual may use land in a-given area Atamore
general level. the Board considers Ehe roles of municipal governments as political and

social forces in their regions and as policy-makers acting for the best interests of their
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citizens It also has 1o ensure that regulatory authorities use thewr powers with regard to
democratic responsibities (Adler. 1971 p 4)

The Board has jurisdiction over three major classgs of decisions zomng bylaws
and bylaw amendments. land 5ubd|vus:on‘appeals, and mumnscipal annexation requests
Zoning bylaws require Board approval before they have effect This allows the Board to
examine them to ensure that they offer a sufficient variety and quantity of land to 7
accommodate future growth The process protects the citizens of an area from the
extremes of over—restrictive or over—lement zoning controls Amendments to zoning
bylaws similarly must be approved to take effect and are evaluated on the same grounds
According to Adler (p 69). the Board's duties in this area accomplish “at least three
desirable objectives it 1s more hkely to ensure the protection of the environment . 1t
creates an atmosphere of confidence and stability in the local process. thereby avoiding
hardshtps of reliance on inconsistent standards. i1t places the burden ot proof on those
who wish to change the existing order rather than on those who wish to maintain the
status qQuo.”

In a similar manrier, in subdivision appeals. the burden of proof 1s placed upon
those individuals who want to subdivide land. To be approved a subdivision must meet
numerous criteria set by the Board. The process also aliows opponents of a subdivision to
arr their grievances which are taken into account i the final decision This tends to
preserve community development standards, and confidence in them. and restricts the
amount of land subdivided.

The OMB's role m..the zoning and subdivision approval processes renders it
partially responsible for the distribution of land resources in Ontario municipalities. In some
of these communities, land or specific types of land are in short supply, which means that
the munlcipalif; is faced with the interreiated problems of increasing densities. ur%dertakmg
redevelopment or annexing additional territory. Annexation, says Adler (p.142) possesses
three principal advantages. "First, the municipality can satisfy its needs for additional land.
Second. an annexing mumcipalify may be better able to provide more adequate services to
adjacent developed areas where the local authority possessing territorial ;urisdict!on is
presently unwilling or unable financially to do so. Third. annexation provides an opportunity

for a municipality to exertcise some degree of control over areas outside its boundaries
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which might otherwise have injurious impact upon it’

It 1s in deciding upon annexation appeals that the role of the OMB 1s best putinto
perspective. It must rule on the merit of the proposal taking into account the assets and
liabilities. The decision cannot be biased in favour of any single party but must represent
the greatest possible benefit to the public it must be beneficial to the citizens of the .

- affected areas and of the province as a whole.

The latter point underscores the need for centrahized planning authorities
Decisions regarding zoning, land subdivision\annexation or other planning matter s rarely
affect just a few persons Such decisions affect wider populations and should be
undertaken or coordinated by bodies privy to greater sources of knowledge and a broader

viewpoint . . N

2.7 The Rationale for the Use of Administrative Tribunals
The dectsions of administrative bodies are backed by law However, the laws
governing an administration are fundamentally different from constitutional laws. The iatter
emphasize the rights of the individual while the former l;y equal emphasis on the duties
owed to society by individuats (Robson, 195 1. p.548). The balance between individual right
and social duty is a function of govérnmqnt and governments at all levels have. typically.
éxpended much effort to advance the general interests of society Suéh social advances
\ only progress through adjustments and changes in the existing order of things and the
gradual advance of social duty "modifies or extinguishes old rights and duties, and creates
new rights. duties, and responsibilities all of which affect and change the relationship both
socially and legally between one individual and another. and between individuals and
authority. inevitably. it seems. the public interest advances at the expense of the individual,
and at each new advance a new balance must be struck between private rights and public
‘ advantage’(Alberta, Special Committee on Boards and Tribunals. 1965, p.2). .
The ‘inevitable conflicts with private rights are most ofterr handled in administrative
courts or tribunais. The reasons why such diséutes are put before tribunals and not the'
regular courts are numerous but foremost is the notion that administrative tribunals are

freely able to-evolve new standards of justice as they are unhampered by a need to rely

upon strict legal precedent and are Similarly detached from the traditional legal standards

“;\‘
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attached to the doctrine of private rights Further itis fetlt by some legal practittoners that
the legat profession and the courts are too rule-orented to offer the flexibiiity required
to administer pubhc policy (Robson. 195 1, ch 8) "Even where standards have been evolved
by the courts. they have sometimes shown a tendency to crystall‘lze iNto rules, sometimes
as inflexible as the most rigid rules of the common law”k(Robson, 195 1. p.554) Robson
further maintains that many administrative statutes are not well suited for adjudication in
the regular courts "The ordmnary courts c<f law are more suitabie for determining a dispute
where each party clams something definite. than for deciding those in which a standard of
service or attainment has to be determined and enforced in the public interest. The

. significant fact s that the powers of adjudication are to be exercised. not with the object
of enforcing individual rights, but with the purpose of furthering a policy of social
improvement {Robsom, 1951, p.557)

The speed with which conflicts between private right and public duty are resolved
1s important to the furtherance of social policies For instance. it is rather doubtful if the
sanitary reforms undertak?n n nuneteénth %entury Britain couid have been realized so
quickly if each conflict involving the F;ublic Health Act and an individual had .been left to the
‘costly and leisurely adjudication of the courts of law” (Robson, 1951, p.552) In contrast,
the speedy and inexpensive nature of tribunals made them attractive diternatives,
particularly from a governmental point of view

Yet, speed and cheapness are achieved at the expense of the tecﬁmcal
thoroughness usually associated with the cou‘rts of law. The desire for efficiency affects
the way in which tribunals are staffed and how they conduct their proceedings. The
staffing of tribunals is commonly the responsibility df the cabinet of the government in the
name of the Crown. Cabinet's choice of members$ ailows it to tailor, to some extent, the
liberalism or conservatisrﬁ of the tribunal with respect to public boliCy and to determine
the type and nature of qualifications negessary for service of the tribunal. In the particular
case of the Alberta Planning Board, not only are the appointees not elected, they are drawn
from vari;)us government departments concerned with land use control and development
Though this is a stightly unusual situation, the A.P.B. adheres to the regional practice of not

appointing political figures. The potential risks of ‘friendly’ appointmgnts has resuited in

many Acts precluding a Minister of the Crown from sitting on a tribunal. Such caution has
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served to protect tribunais from overt political influences but has also 1solated
government from the political consequences of tribunal activities

Many boards and tribunals are able to establish their own ru(es of practice and
regulate therr own proceedings Thus. some have virtual 'arms tength autonomy’, which
means that they are not required to adopt p‘ractxces or standards as high as those of the
regular courts. Indeed. in the Anlame of efficiericy many tribunals have chosen to work
without adhering to the legal rules of evidence. thereby working out;\tde the rule of law
“What 1s meant here by the ‘Rule of Law s the supremacy or the predominance of law’ as
distinguished from mere arbitrariness. or from some other mode, which 1s not law, of
determining or disposing of the rlgh‘ts of individuals” (Lord Hewart. 1829, p.23). By not
relying on the teg%l rules of evidence a tribunal does not require the service of lawyers
Facts do not have to be proven in an oral hearing, with the result that the proceedings may
progress more quickly and without the expense of legal speciaitsts. Many tribunals have.
however. exchanged legal expertise with expertise drawn from specific fields with which
the tribunal 1s concerned. The use of technically trained people reduces the time necessary
to come to a decision, whereas. if lawyers were involved. considerable ime woulid be
spent educating them regarding technicalities outside their discipline. This point raises a
fundamental question as to whethef'the specialist technical tribunal members have been
educated in the finer points of ﬁwe law. an area outside théir range of expertise Can
people not legaily trained. without ascertaining fact‘, potentially using information gained
without an appellant's knowledge be said to dispense justice in any traditional sense?

The early use of tribunals in some legislative jurisdictions suggests they were used
less for their ability to dispense justice , or to set new standards and promote public.
policy, than as a kind of legal hedge to protect public statutes from being discredited in the
courts of law. American zoning, for mstar:ce. was a police power greatly imited by the
actions of courts which branded entire statutes ‘arbitrary’ on the basis of a single
circum$tance. “Zoning like other police power regulations must not transgress the rights
ot property owners guaranteed to them by the ‘'due process of law’ provisions of state
constitutions. If tl;ue zoning regulations do so transgress, they will be declared void by the
courts’ (Bassett, 1925, p.424). However, "a thousand and one instances of arbitrariness

may arise in the administration of any zoning ordinancé however. carefully prepared, and if
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there 1s no mathod of adjusting those instances there will be a succession of adverse
court decisions against the ordinance and after these court decisions have accumulated
for a few years the zoning ordinance wiil be rather near the scrap hes‘p" {Bassett 19295
pa27)

Adjudicatory tribunals were to provide variances fro'm statutes as specific
instances required. The presumption was that the tribunals would be expertly staffed and
deal only with cases of practical difficulty or unnecessary hardship They were to
exercise expert technmcal judgement to ensure that private rights were not usurped
unfairly or unnecessarily and in this way they provided a kind of forum for resolving
grievances that was away from the potentially dangerous regular courts of law As
tribunals commoniy set their own ruies of conduct, however. 1t was the responsibiiity of
the tribunal to decide what matters were rightfully before it. That power has been in some

. cases. so little respected that virtually any mawar made contentious through the exercise
of some public statute was subject to adjudication. a situation that can transpose the
implementation of public policy from its designated instruments into the hands of tribunals
Such a shift of activity can i1solate l:')cal policies from local control and can make thenf
impossible or much more dif ficult té implement if they are overruled h

in many respects the Ontano Municipal Board was establushed to bring to that
province the qualities of cemral pohcy direction and formulﬁtlon furnished by boards in
ertam A major difference between the O MB. and the British boards. howeyw is that the
OMB. becama a specialized central agency dealing primarily with problen‘\s tha{\'eqmrad
quasi- judicial decisions. The OMB.'s role as an inspectorate was for ail intents handied

through its sppeal hearing process and was. therefore, iess formal that that common to
‘ e

British boards.



3. THE DEVELOPMENT OF A CENTRALIZED PLANNING AUTHORITY IN ALBERTA

3.1 Introduction

As a central mstitution the Alberta Planning Board 1s a comparatively recent
development However the miche now filled by thus board has under past planning acts
been occupied by three predecessors Its functions as specified by the various planning
acts have also changed But from its inception in 1328 its scope has been province-wide
Its object has been to promaote planming in Alberta and to obtain planning measures
conststent with provincial planning goals The means by which the successive boards have

fulfilled this mandate 1s the subject of this historical review

3.2 The Town and Rural Planning Advisory Board

The Planning Acts of 1913 and 1922 had followed the British Town Planning Act.
1909. by prowviding local authorities with a legislated framework for the drafting. funding
and execution of locally imtiated planning schemes. Under the early Acts local authorities
had considerabie autonomy The decision to undertake a planning scheme was. in MoOst
instances. a local one. The Act did state general provisions to which planning schemes
were 1o address themselves, but allowance was made for the adaptation of the general
provisions to the local situation. The administration of schemes was ailso a locai
responsibility. though the Minister of Municipal Affairs had final powers of plan approval
and variance. The fact that all central authority was vested in the Minister was one of the
few departures from the British model, and the explanation. of course. :s:thét in Alberta in
1913 there was no equivalent to the Local Government Board.

The emphasts on local responsibility meant that little formal planning could be
undertaken beyond the boundaries of towns and cities. The government had little control
over development in the greater part of the province's settied areas. In an effort to alter
this situation, rural pianning, or at least an extension of provincial planning regulations to
rural freas. was provided for in the 1928 Act to Facilitate Town Planning and the
Preservation of Natural Beauty The Act was partly a response to the demands of the
United Farm Women of Alberta. wr.\o wished to see controls instituted over development,

v
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particularty billboards and signs along highways (Dept of Municipal Affairs. 1\§/78) and
partly a reflection of Premier Browniee s own desire to beautify the countryside

The 1928 Act was an adjunct to the Town Planning Act. 1922 then stillin effect
The new legislation was conceived to give the Province a degree of control over
development along highways and i areas of natural beauty where provincial parks might
be established The Act also provided an institutional tool for the realization of its ams the
Town and Rural Planning Advisory Board The Board haé uvts nine members appc;mted by the
Lieutenant Governor in Council Its duties and powers were specified in the Act and it1s
important to note that they did not infringe upon the autonomy of local authorities in
general. the Board's duties were
a) "to cooperate with any local authority in formulatmg\ and carrying
into effect of any town planning scheme.
b) to confer with and advise the Minister at his request as to any
regulations made or hereafter to be made respecting plans of
subdivision pursuant to the Public Works Department Act and any
matter incidental thereto,
¢} to assist and advise any rL;raI authority in devising ways and
means of preserving the natural beauty of the locality and of
ensuring that new buildings and erections therein shall be so
designed and located that the same shall not mar the amenities of
the locality:
d to promote in any community a pride in the amenities of its
neighbourhood;
el to collect and collate information as to town planning schemes”
(Statutes of Alberta, 1828, ch48, s.4) |

Thus. "the 1928 Planning Advisory Board was essentially advisory to the minister.
and in respect of regulations it advised and conferred with him only at his request (sect
4{b)). In 1828 the Planning Advisory Board was not'envisaged as an executive instrument,
but rather as a technical service to the administration, though its membership had no
statutory guarantee of technical cormpetence” (Bettison. Kenward and Taylor. 1975. p.49)

Yet, with the approval of the Lieutenant Governor in Council, the board was empowered to
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make regulations with respect to any land which 1s not included in any City town or village
and which 1s contiguous with any main highway
a) declaring«ny highway or part of a highway to be a highway to
which thts Act applies. and establishing a butding line on each side
thereof
b} as to the design. location and construction of any bulding located
on any highway not being within a city, town or village which s or
1s intended to be used for the purpose of supplying travellers with
refreshment
¢) as to the site of any tourist camp and the laying out and
equipment thereof
d) prohibiting or regulating the erection of signs and signboards and
the pasting or painting of notices and the exposing of any
advertising device upon or within one—qguarter mie from any publc
highway outside the corporate imits of any city. town or village,
e} for licensing and fixing the fees for licenses to be granted to any
person for erecting any sign or notice or 8xposing any such
advertising device on any public ighway or within one—quarter mile
A thereof.
f) as to the ;:are. maintenance. management and controi of any land
acquired for park or other purposes pursuant to this Act” (s.5)
in addition, the Board (with the approval of the Lieute;‘\ant Governor in Council) was ’
empowered to purchase lands of natural beauty or historic significance To that end the '
Board had the option of purchase and even, in some circumstances, to exproprléte land.
This aspect of the Board's activity was limited by a ceiling of twenty—five thousand dollars
per annum ‘

In the following year the Town Planning Act of 1922 was repealed and replaced by
an Act to Consolidate and Amend the Statutes relating to Town Planning and the
Preservation of Natural Beauty. As the title -w0uld imply. the new Act integrated the Board's
role within the overall pianning aims of the province, and expanded them slightly.

Previously. the Board had "to confer with and advise the Minister of Public Works as to
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any regulations made respecting plans of subdivision” ts 4(bn The new Act strengthened
the Board s consultative role by requiring it to advise the Miruster as to the " desirabihity of
approving such plans of subdivision or otherwise (s 3ic)) With this, the Board was
expected to examine specific plans of subdivision and to exercise its judgement upon
them The Board's powers to make reguiations under the newAct remained as they were in
1928 Nonetheless. there was an increase n the e;tent of its powver, n the sense that its
mandate was expanded 1o mclude all land in the Province outside the boundaries of cities
towns and villages In addition to its ability to make regulations. it was also largely
responsible for the policing of 1ts regulations (The Alberta Gazette, 1929 pp 611-13)
Even so it was hardly a threat to local autonomy “The Act clearly separated the board and
the director s terms of reference from the planming instruments designed to apply to the
urban centres Urban planning instruments— which included local authorities, town planning
commussions, an official town plan. official schemes. zoning by -laws and zoning districts.
appeals. and Compensation procedures— were scrupulously arranged to refer not to the
Board. but to the Minister direct The Board's powers were limited to the adjudication of
appeals which had gone first to local town or rural planning commissions; but in the
general run of by—law regulation and control of planning the board was kept out of local
matters” (Battison. Kenward and Taylor. 1975. p 49)

Even so. the Board's presence was heightened n rural areas and on the fringes of
cities. towns and villages by its required approval of sales, mortgages. certain leases, and
agreements to I\ease of unsubdivided land. Approval was also required for sales.
mortgages. leases or agreements to lease parceis of land containing less: than eleven acres
and being part of a larger parcel situated within two miles of a city, town or village (s. 43
(142)) This section enabled the Board at least to monitor the sales or leases of small
parcels of land. The intent was to prevent the fragmentation of-land on the fringes of
communities which had, to that time. made the provision of services to these areas costly"
and difficult (Dept of Municipal Affairs. 1978). The possibility of a sale, lease. lease

reement or m.or_tgage not being approved was not addressed in the Act nor were the
criteria of approval stated or leave to appeal gr.ante.d.

Similarly. no appeal criteria were stated under section 36. where the right of

appeal was extended to "any person who considers himself aggrieved by the provisions of
‘ 4
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a zoning by-law (s 36) The zoning power was introduced into Alberta in the 1929 Act.
and i1ts contentiousness made the right to appeal significant The net effect was probably
small but a non—parochial influence had been brought iNto an area of local concern To
some extent local autonomy was reduced by the prospect of uniform judgements with
respect to zoning appeats thfough0ut the province It 1s important to note though that In
1929 alone 5 cities and 9 towns appointed town planning commisstons and others
followed in later years The appointment of the town planning commissions effectivety
hmited the Board's involvement with local planning affairs since appeals could only be
taken to the Board where a commission had not been established In addition. it was
unlikely that a community would draft a zoning by—law and not provide a town planning
commission to administer 1t. Yet. the legislation provided that when the Board considered
an appeal it was to adhere to the spirit of the zoning by-law It could make regulations
rélatmg to special cases but in all circumstances it was to ensure that " substantial justice
was done and that all the interests of any ndividual were not unduly or unnecessarily
sacrificed for the benefit of the community” (s 36). The official view of planning was that
it was to benefit the general community only nsofar as it did not impinge ‘unduly or
unnecessarily’ upon individual interests. This, of course. was 1n accord with the ethic of
ihdividuatism on which the United Farmers government was founded. and with their belief
in the power of voluntary cooperation to establish the collective interest (Mécpher-son.
1953. ch.2). The responsibility of the TRP.AB. in zoning appeals made it, in effect. the
arbiter of collective and individual interest in town planning matters.

" The Town Planning Act was consolidated in 1942. No revision was involved.
instead the various amendments that had been appended to the Act since 1928 were
written into it. The Board remained as previously constituted, although it was given greater
control over land contiguous with declared highways. Two amendments drafted in 1934
provided the Board with the authority to fine and or order the r.emoval or any’ structure
erected in contravention to the Act Whiie this amendment may have been intended to
control signboards, it gave the Board the power neclessary for a wider regulatory function.

The Board's.supervisnon of subdivision regulations was also made more specific by
its now having to approve subdivision requests within urbarn communities as well as

without A similar order of approval was made necessary before any plan containing
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more than ten lots subdivided for the purpose of selling the same n allotments [could]
be registered in the Land Titles Office” (s. 35(10)\ The latter approval required "the owner
or someone on his behalf [to] satisfy the Board tﬁt\at the land (was] expected to be required
for bullding purposes within atYeasonable period <;f time’ This policy represented a shiftin
the burden of proof It had becomé necessary fo_r a land owner to justify a development in

terms of the larger community s need for land Subdivision without demonstrated demand

but meeting legal requirements had ceased to be a right of land ownership

3.3 The Provincial Planning Advisory Board
The Tow;w Planning Act was extensively amended in 1950 though its basic
provisions were relatively unchanged_’ The name of the TRP AB. was changed. it became
the Provincial Planmng Board in response to a programme to expand and emphasize
regional (or district) planning The amendments also provided for the creation of several
other boards and commissions. in urban and rural areas a council could by bylaw create
planning advisory commussions whose function was one of giving advice to the respective
council on planning matters. it was the old town planning commission under a néw name
Planning at a regional scale was made possible by the institution of district planning
commussions (which had also been pbss:bleapreviously but never undertaken) The creation
of such a commission could only be commenced after a resolution was received from the
Ct')uhcnls of two adjoining municipalities with a recommendation of the Provincial Planning
Board. The Board was also to Have representation on the commissions.
The powers of the commissions were to enable them to:
al “act in a‘n advisory capacu‘ty on any matters perta‘ming to planning
which may be of common concern to any two or more of the
represented municipalities or to any municipality or municxpélitnes
and the Province;
b) prepare and recorr'\mend to each council represented a general,
plan and a z'oning by—law;
c) prépare and recommend to each council concerned any official

scheme of development common to two or more of the

represented municipalities or to any municipality or mumcnpaﬁties
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d) appomnt such planning engmneers. consultants or other officers as

may be necessary for any of its purposes and expend such funds

as may be furnished by the represented municipalities and the

Province for this or any other purposes.

e) promote pubhic interest in district or régnonal planning.

f) exercise such rights and powvers and perform such duties as may

be vested in it by the Lieutenant Governor in Council or delegated to

it by the comcul's represented. other than the power of raising

money or exproprlatnnghlandﬂ {s. 11(ch

The district plan;\mg commussions were to be to regional areas what the planning
‘advisory commussions were to Alberta cities. towns and villages The provision for their
establishment and operation made regional planning a virtual certainty but it also widened
the- mfluence‘of the Provincial Planning Advisory Board The Act provided leave of appeal
from any decision made by a locat authority under an mtenm‘.developmem order (s. 12(a))
As the orders enabled municipalitias to control development whiie plans wére being
drafted, the Board was poténtually able to exert considerable influence upon land uses In a
way that the plans would eventually'/ have to respect "The provxr;cnal board's powers.
however, remained similar to tﬁose of 1928 The new Act did not give it such powers and
funds as could lead directly to the preparation of a planning document likely to determine
planning at a provincial level of a kind similar to that provided for under a general pian
prepared by a municipality” (Bettison, Kenward and Tayior. 1975, p.97). |
Thenext version of the Planning Act in 1953 effected littie change in what had

been accomplished in 1950, aithough 1t did alter the Board's compositién. It had pre\)n_ously
been composed of the Director of Town Planning and three or more members appointed
by the Lieutenant Governor in Council. The new Act allowed ‘representatives of
Departments of the Provincial Government concerned with any aspects of urban and rurél
devglopmq’nt within the Province to be appointed by the Lieutenant Governor in Council” .(s,
S5(b)). This gave the governrhent much better representation on the Board and made its
. decisiots more relevant to the issues affecting the government These issues were

primarily concerned with the relatively unchecked urban expansion on the peripherlés of
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Calgary and Edmonton Such developments were deplored by the cities involved for therr
potential uneconomic character. the imphcations of which would be felt by the provincial
government as well as the urban munictpalities Such expansion unaerscored the need for
effective direction and control of development of a kind which the District Planning
Commissions haa not been able to provide It was clear "that having only an adwvisory role
gdld not give the commussions much authority over land use decisions tn 1957

commissions contamur;g a municipality in excess of 50 000 population (Edmonton and
Calgary) were given the authority to prepare a district general plan governing land use for
the entire district Once such a district general plan was in place. no municipality could take
actions inconsistent with the ptan Authoritative regronal planning was thus mn place’(Dept
of Municipal -Affalrs, 1978)

Or was 1t? As Betuison et al point out. "the 1953 Planning Act clearly gave the local
council the right to decide the outhne of the future” They then go on to quote from the
report of the McNally Royal Commission on the development of Edmonton and Calgary
“The enforcement of a general plan. whether inter ~ oOf intra-municipal. thus depends
entirely on the willingness of the municipaitty or the Provincial Planning Board to enforce it
Since. the pohcy of the Board i1s not to overrule the municipality, in practice the control of
the spread of subdivisions into rural areas depends entirely on the willingness of the

municipality” (Bettison, Kenward and Taylor. 1975, p.131).

3.4 The Provincial Planning Board

The redrafted Planning Act of 1963 contained an arfendment of 1957, by which
the advisory designations .of all the planning related boards and commissions were
(emoved. The Act provided an administrative hierarchy unified by a statement of purpose,
which was “to provide means whereby plans and related measures may be prepared and
adopted to achieve orderly development of iand within the Province without infringing on
the.rnghts of ¢ndividuals except to the extent that is necessary for the greater pubiic
interast’ (s. 3). .

The Provincial Planning Board's powers were similar to those granted in 1953,
although in retrospect it is clear that its power to regulate development of certain types or

in certain areas was being phased out. As the planning admiristraton had passed to
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municipalities and regions. the Board‘s powers were similarly re—ornented particutarly with
respect to the regional planning COMMISSIONS Insofar as the commissions were
concerned Board involvement extended into their establishment. funding and poticy
direction Changes in policy direction were partly effected through the land subdivision
process The new Act had reduced the number of agencies able to approve subdivisions,
these Included the municipal planning commissions of Calgary and Edmonton and the
regional planning commussions By virtue of the volume of subdivision requests. the
regional planning commussions had more frequent contact with the Board and received
more guidance The Board's parucular interest with the regional planning commissions. 1t
can be presumed sprang from the belief that as appomted techmical bodies. they weré not
directly responsible to the public as mumcipal councis were and had to be made
accountable A point to ponder, though. is that the non-elected Board was also not
accountable to the public.

As part of tms role the Board was to “conduct studies Wlth respect to the physucal
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economic and social aspects of development and prepare reports and recommendations
on metropolitan growth, the planning of new towns, and any other matters relaung to the
development of the Province that may require the attention of the Lieutenant Governor in
Council” (s. 6(4)(a). At the same time the regulations governing appeals were strengthened,
because the Board was hot bound by the technical rules of evidence in the conduct of its
hearings and inquiries. Further, the subsequent appeal of a Board determination could onty
be made upon a question of law or jurisdiction and then only to the Su'Lreme Court of
Alberta (s. 146(1). . - B '

Some of the appeals that the Board could hear were of an administrative nature.
Thus. section 85 stated that "a council may app'eal to the Board a decision of a [regional
planning] commission.

a) confirming a regional plan or adopting a preliminary regional pian

or any part thereof, or -
b) refusing to adopt or confirm an amendment to a regional pian or
a preliminary regional plan proposed by the council, or
¢) made under section 93 and referring to a dispute to which the

council is a party’ithis section refers to disputes.involving two

—
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councils)

An appeal process to aid the regional planning commissions in disputes with thesr
‘
member municipalities was also provided in section 86 "A commission may appeal to the
Board where.
a) @ council has not passed a by —law reguired to impiement a
regional plan or a preliminary regional plan. or
b) a devetopment control by—iaw or a zoning by—!aw passed by a
counclil does not pfo rly_:)mplernent a regronal plan.or a prehminary
regtonal plan, or 7 n
¢) a public authority has taken an actidn or undértaken a pubhc work
contrary to. inconsistent with or at variance from a regional plan. or
a preliminary regional plan. or
d) a council fails to admintster 1ts zonng and other byflaws N a

3
: - manner consistent with a regional plan or prelminary regtonal plan

TN
*&' or administers its zoning and other by—taws 1n a manner that causes
or will cause an inconsistency with or a variation from a regional
plan or a preliminary regional plan” (s. 86).

Hence. there was considerable potential for commissions to rely Up‘on the Board to
resolve disputes within the commission itself. The balance o? appeals heard by the Board
concerned requests for relaxation of provisions of regional plans (or preliminary regional
plans) or the-provisions of the Subdivision and Transfer Regu?ation, and appeals from
individuals whose applications for subdivision had been refused or only conditionally
approved

»

In the latter ca;se, there was an automatic right of appeal, provided that the
application conformed with land use reg:xlations. The Board was. r:)wever, abie to decide
whether an appeal was rightfully before it It also had great iatitude in judging an appeat. it
had to uphold the purpose of the Planning Act — orderly and economic development while
ensuring the rights of the individual were not being sacrificed to achieve this collective
end. Conflicts of many kinds hinged uéon this point, and it is not surprising that the Board's

determinations should have come under periodic criticism since it alone determined the

balance between specific rights in property as opposed to the costs to the advancement
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of the public good Perhaps most notably. for the present purpose. the McNally
Commussion was concerned that the Boara could not be an effective agent for regional
planning policies “The Provincial Planning Board. in its regulatory andﬂ;pproval functions
does not in practice of fer a method by which a district general plan for an area may be put
into effect In its admimistration of Subdivision Regulations. 1t 1s concerned for the most
part with the internal aspects of subdivision and not with the general location. or Its
conformity with a general district plan. and even some of i1ts subdivision rules may be
waived at the Board's discretion. In its appeal funcﬂon, the policy of the Board i1s to pass
upon existing municipal by ~laws. not upon their conformity to a disunct plan (Betuson,
Kenward and Taytor, 1975, p 191)

Although the Planning Act was revised in 1970 there was littlé change in its
structure, policies or wording. The changes were confined to administrative details in the
Board s case, the most significant ones concerned its ability to rehear any matter that came
before 1t (s 6(2)a)). and to review, rescind. vary. alter or change its orders if no
development had cé/mmenced as a result of the original Board order (s 6(3)a). The orders
were also given a one year peruqd of effect after which they became void. Setting a time
imit on the Board orders had a variety of effects. It acted as a disincentive to developers
not intent or financially prepared to act upon the order It also helped to prevent the orders
from becoming outmoded with respect to changing regional plan policies. The net effect
was that, with some regularity, the Board was called upon to give gme extensions and, in
so doing, to re—evalﬁate its decisions. '

The 1970 Act also introduced the notioh that the Board in hearing an appeal was
accountable to local plans. "The Board..shall consider each appeal having due regard to the
purpose. scope and intent of a regional plan; a preliminary regional plan. a general plan and
to the development and use of the iand that may result from the proposed subdivision” (s
20(3}4b)). The key wbrd, however. was ‘éonsnder';. the board was still not bound to _adhere
to any existing plans. The Board as well as all other planning agencies, however, under
section 16(b) could not allow any land to be subdivided if the subdivision was contrary to

any local plan or land use bylaw and this point was the cause of considerabie concern later
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3.5 The Alberta Planning Board

By the late 19@()§ the passage of new amendments to the Planming Act was an

BN

annual event (D‘th. of Municipal Affarrs. 1978) This was due in part to the pace of
development in the provnhce and the attendant pressures on land The increasing
sophistication of developers proposals also exposed the shortcomings of the Act and In
an effort to get a planning statute sufficiently sophisticated to deal with new demands.
research and development on a new Act were commenced shortly after the 1970 Act was
given assent i

The new Act was given assent in 1378 after five years of swudy and public debate
(Eiger. 1979) Changes in the Act were incremental rather than sweeping Its purpose was
revised, It was now to "achieve the orderly. economical and beneficial development and
use of land and patterns of human settlement. and maintain and improve the quality of the
physical environment within which panérps of human settiement are situated in Alberta’ (s
2talb)). But as in the past. this general objéctlve waé ;ualified by the provision that there
should be no infringement "on the rights of individuals except to the extent that itis
necessary for the greater public interest” The Alberta Planning Board. once-again, was cast
as one of the chief agents for dete;mminé where individual rights end and collective rights
begin b' : 3

The Alberta Planning Board's duties and functiens. unde‘r.‘the new Act, were such as

\
\

the Lieutenant Governor in Council saw fit to confer or ifpose. These, it seems. mainly
-~ ‘.‘ \ )

concerned the leave to appeal and the actual process of appeals, although one purely

adminstrative function was given to the Board. The Act estabiished the Alberta Planning

Ay

Fund which, although under the jurisdiction of the Minister of Muniéipal Affairs, required
the Board to assume responsibility for its regular administration, both in ‘ihe assessment of
annual contributions — * The Board shall notify each council by May 1 of each year. of the
amount the council is required to pay into the Alberta Planning Fund” (s. 11(1)), = and in the
distribution of grants: "There shall be paiﬁrom the Alberta Planning Fund such sums as
méy be authorized by the Board and to such persons as may be 5pecified\by it for any or
all of the following purposes: !
a) the operation and administration of a regional planning

commission;
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blenabiing any plan referred to in this Act to be prepared.

c) enabling any specna’l plar}nmg studies to be carried out” (s
R oA

12(albic)) !

Regtonal planning commissions were still nominally accountable to the Board. but it
was no longer able to ratify regional plans. Instead. the Board assumed a more formal role
in the plan preparation pracess. The Act stated that "a regional planning commission shall
during preparation of a regional plan. provide an opportunity to the Board and the councils
of those municipalities situated in the planning region and those local authorities and
persons affected by it of making suggestions and representations with rkespect to the
plan’ (s 57(1) In addition, the Board was to review regional plans before they were sent to
the Minister for ratification

» The Board remained the appellate agency for subdivisions. its powers undiminished
from previous Acts. It was still able to police its decisians and could make its own rules of
procedure. Beyond this, the general regulations concerning appeals became much more
judicial in nature "For the purposes of [the] Act and the [Subdivision and Transfer]
regulation. the Board may:

a) summon and enforce the attendance of witnesses in the same
manner as a éourt of record in civil cases;

N b) require a person to attend and produce such plans, documents,
or other things as it cbnsiders necessary for the purpose of the
inquiry, hearing, appeal or other matter coming within its
juhsdiction;

2) Any member of the Board may administer an 0ath to a person
appearing before it" Is. 18). Section 19 continued in a similar

legalistic vein:

"Where in the opinion of thg board the attendance of a pérson is
required, or the attendance of a person to produce a document or
other thing is necessary, the Board may cause to be served on the
person a notice to attend or a natice to attend and produce. as the
case may be. signed by the chairman of the Board Where aperson .

fails or refuses to comply to a notice to attend or to a notice to

N L]
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attend and.producera document or other thing, iIssued by the Board
* a judge of the Supreme Court. on application of the Board. may
issue a bench warrant requiring the attendance of the person
As of January 1980. neither of these powers had been used On the contrary.
writes M.ddlemtss; {1980). - the Board does not encéurage any procedure that would
detract from its present style of conduct. one that would leave those parties to the appeal
not represented by counse! at an apparent disadvantage - Thus while the potential for more
court-like hearings 1s provided by statute. there s stll a desire to avoid them if possible
and to retain the accessibility necessary for individuals aggrieved by the planning process
to be heard in less mtmidating circumstances than a regular court of law
In one form and another. the probiem of providing accessibility to individuals whilst
stll having the effective powers of disclosure and appearance of the courts has left
tribunals open for criticism. Criticisms directed against tribunals cannot easily be fended
) off The notion of thé use of tribunals arose in response to circumstances thought to be
beyond the practical consideration of the regular courts of law Tribunals combined
qualities of easy access. informality. speed and cheapness. all of which assisted the
extension of public authority The tribunal was perceived 10 be the forum where public
initiative could be weighed against private right without undue reliance upon legal
precedents. themselves based on traditional doctrines of private rnghts. Private rights were
defended all the more s_tr;n~gfy because of this and resulted in a need for the tribunals to
possess statutory powers of strong character. Tho;.general effect of these developments
has been that tribunals are getting increasingly court-like. This leaves open for $peculation
whaether greater formality will serve well the interests of 't';hey public.or individuals. or
whether tribunals will be so burdened with admirustrative procedures of severe character
that the individual couid be placed at a disadvantage .
This is an alarming prospect since tribunals, and the boards they ;re frequently
appended to, have had a great deal of trust ang power placed with them. Cor\cerns too, are
issued for the state of public policy as it i§ §hape,d and articulated to some extent.'by
:m:;bumls. in this respect the Alberta Planning Board is no exception. Its role has

Py
fairly consistently as it has assumed greater authority This expansion of

authority has also enhanced its power to determine where individual rights end and

-
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collective rights begin The balance between collective and individual rights 1s a dynamic
one with the Board responding 1o public will through the Cabmet then directing this public
will through 1ts advice assistance and review of regional planning efforts Itis with the
tribunal. however that the fine balance between collective right and individual right is
determined These determinations effect the realization of planming goals and objectives
and the foliowing chapters will deal with the nature of the tribunals defence or chaltenge

_of pubiic land use policy at the regional leve!



4. THE EARLY APPEAL FILES: 1960-1963

4.1 Rationale for the Groupings of Files Studied

More than two hundred subdivision appeals from the Municipal District of Rocky
View were placed before the Alberta Planning Board in the period 1960 to 1978 The
appeals concerned a variety of regulations and other control instruments. some of which
were modified or amended by successive Planning Acts. Subdivision and Transfer
Regulations and local plans. The major point of inquiry for the study 1s to examine whether
these amendments and modifications were themselves an adaptation to the appeal
activities of the Alberta Planning Board. or whether regional planning policy was modified
in response to the Board's decnfxons For this reason the appeals studied have been
grouped into three time periods corresponding to the adoption of local planning measures
The first covers the period before the preliminary regional plan was approved in 1963. the
second deals with appeails against actions taken during the tenure of the preliminary plan,
and the last begins with the adoption of a second preliminary regional plan in 1972 Each
step required a reassessment of regional planning policy

in addition to subdivision appeals. the study will also deal with requests for the
relaxation of the Subdivision and Transfer Regulations made to the Board These ‘waiver’
requests constituted a lérge. although dimlknishung proportion of the Board's dealings with
the Municipal District in the study period..The waiver reqﬁes;ts have been grouped into the
same chronological series as the subdivision appeals.

N

4.2 The Relaxation of Subdivision and Transfer Regulation

The first comprehensive iand use plan for the Municipal District of Rocky View and
the other municipalities in the C.R.P.C. plan area was adopted in July 1363, some six years
after the Calgary District Planning Commussion (C.D.P.C) was empowered to draft pians and
act as the subdivision approving authority for Rocky View and other member
mumicipalities. Prior tb that time th C.RP.C. had no comprehensive land uss pian. The
available land use controls took the form of the Subdivision and Transfer Regulation. This

» .
was of particular importance as it formed the largest body of land use controls and

a6



compliance with them was mandatory Consequently the regulation was the focus of a
large number of the appeals

in 1ts subdivision approval activities the CD P C was bound to adhere to the
provincially authored Regulation The Commission s ability to interpret it or to relax any of
its provisions was limited by a requirement that the Planning Board should hoid hearings
regarding all relaxations recommended by the approving authorities (Alberta Regulation
185/60 s 12) When certain of the requirements were thought to be excessive or
unwarranted an approving authority could request that the case be heard by the Planning
Board Requests for waivers went before the Appeal and Waiver Committee of the Board
and although not usuaily part of a subdivision appeal. the waivers tllustrated the range of
provincial regulations requnrvlng.extensave interpretation The total number of waivers for
this period was 43 which. although not large in real terms. accounted for over four —fifths
of the appeals that came before the Board from Rocky View

Requests for the waiving of particular requirements came frequently from the
CDPC nself These waivers were requested to allow a subdivision which was in some
way substandard with respéct to the regulation Relief from the regulation could be
cansidered on the following terms where "‘compliance with provision of these regulations
1s impracticable or-undesirable because of circumstances pecular to the subdivision. the
Director or the approving authoruty may recommend that the appellant be reiieved in whole
-ar in part from complying with such a provnsuoh, where the Director or the approving
authority so recommends relief, reasons shall be submutted to the Board.” (Alberta
Regulation 185/60 s. 12(1(2).

Over one~-half of the waivers that came before the Board were requesting some
measure of relief from the reguiations governing the provision and location of reserve
land. Section 22 of the Subdivision and Transfer Regulation required that “when iand that
exceeds two acres in area is subdivided, such parcel;; as the Director, the approving
v authority. or the Board may designate as may be specified by the other provisions of these
regulations shall be reserved for provincial and municipal government usefan_d other public
purposes..” (Alberta Reguiation 185/60 S. 22(1). Reserves could be defered by covenant
where subdivided parcels wereA over 20 acres in size (s. 22(2)). and provision was made
for there to be no declaration of reserves where "the land being subdivided is a parcel
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being created within a previous subdivision which contained reserves amounting in area to
not less than ten percent of the total area then registered under a plan of subdivision, or
where the total holding of the applicant. including the land being subdtvided and any other
land in the vicinity thereof 1s less than four acres i area. and the approving authonty or
Director is of the opimion that a reserve 1s not required’ (Alberta Regulation 185/60. s
22{4naib)

In spite of the ‘built in exceptions. section 22 was waived more frequently using
section 12 of the regulations Waivers were requested by the CDPC for twenty—six
separate subdivisions and in every case the Planning Board granted the requested
exceptions Twenty-two subdivisions had therr reserve requirements waived outright and
four had therr reserve requirements waived but with a covenant placed against the land
title stating that the reserves could be taken at a later date With this particular section of
the regulation, it seemed that Planming Board approval wés vxrtually.asswed

Not all requests for relaxation were as acceptable. however In two instances
particularly. sections of the Subdivision and Transfer Regulation prompted some concern
on the Board's part The most important of these involved section 17 which concerned
conformity with local planning measures. The section read “land which lies within or
adjacent. whether in the same municipality or not. to an area for which a general plan,
development scheme or zoning bylaw 1s in effect or in course of preparation may be
subdivided only in conformity with the provisions of such general plan. development
scheme or zoning bylaw or with such extension thereof as in the opiion of the Director
or the approving authority is reasonable and logical” (Alberta Regulation 18%5/60. S. 17)
Hypothetically. if local planning measures were given precedence over other land use
controls there existed a possibility that the Board would have'lime control in some areas
of planning As one Board member wrote: " This does not seem beneficial polcy for
individual commissions or other approving authofities to take wuthout. Board instructions.
The Provincial Régulations are, after ail. only minimum standards. not maximum’ (Alberta
Planning Board file 62-C-32). The Planning Board later confirmed that concern over this
particular section was not w_ell fc_)unded,' Ss locai planning meas;.;res first required Board
épproval and the authority stated in section 17 extended only to policies adopted by the

local subdivision approving authority. ) -
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In some circumstances the police powers given to the Planning Board were quite
strong For example. section 65. concerning subdivision in the vicinity of highways.
provided that only subdivision requests for 20 acres or more. or locally approved
industrial parcels. or highway commercial lots could be approved by a local approving
authority All other land uses or parcels of lesser size had to be approved by the Board In
two cases (Alberta Planning Board files 62-C~ 109 and 62-C- 32) the Board was asked by
the CDP C to provide prior approval to two subdivisions it had approved near tughways
The problem arose when it was noted that nesther of the subdivisions conformed to éhe
land uses that could be approved locally This placed the CDP C in an embarassing
position, particularty as both parceis were for country residential land uses Such a land
use on parcels of 20 acres or more was not contrary to any local regulations and was not
contested by the Commission As requested the Board granted prior approval in both
cases but also sent a letter to the Commuission to the effect that the classifications of rural
land uses would have to be improved "This problem only seems to confirm that our
defimtions of agricultural parcels. small holdings. and country residences need tightening
up..It 1s only recently here that this common method of administration of planning has
brought to light new problems such as this..Now we can begin to sort these out and

develop this urban—rural differentiation we need” (Alberta Planning Board file 62-C-32)

4.3 Subdivision Appeals and Board-Ordered Variance of Local Policies and Prdvincial
Reguisations
in the absence of policies defining and r-engating urban-rural differentiation. a

numbef of essentially urban forces were éausung concern in the district The demand for
country residential propertles as well as for recreational cottage land was bemg met at the

cost of agricultural land Addmonally the ire. of Municipal District offucnals was aroused by
the potentlal demands for road and service improvements to developments they regarded
as incompatible with the agricultural character of the area At lgast one summer cottage
development aof consnderable size existed in the distnct in the face of long term
objections and the fact that itr-was unsubduvnded unregnstered and unsurveyed. This was
the Chestermere Lake development whlch in the words of the Dlrector of Town and Ryral

Planning. was “an existing deplorable and unauthorized mess” (Alberta Planning Board fule
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60-C-867)

An irrigation reservoir Chestermere Lake was purchased by the Western Irrigation
District (W 1D from the Canadian Pacific Rallway in 1945 (see map no 3 It was generally
assumed that the use of the lake would remain unchanged. but the W LD began to lease
lots on an annual basis for cottage use This caused great concern to people living above
the W 1D lands around the lake on lots registered decades befgre by the CPR. Those
landowners were given express understanding by the CPR that they would have full use
of the lake frontage parallel to thewr parcels. After the W LD takeover that becéme
increasingly difficult In 1959, the holders of legal lots obtained an injunction prohibiting
further construction of cottages on W LD lands Construction continued in spite of the
mjunction

The legal dif ficulties it was encountermng prompted the W 1D to clarify the legal
status of the developrﬁent and in 1960 1t brought a plan of survey for the lake lands to the
C.DP C. The plan was ntended to serve as a base for a subdivision request which. if
granted. would have solved problems relating to the legality of the deveiopmént The
council of the Municipal District was adamantly opposed to the development as it felt that
it then would have to assume responsibility for constructing, to municipal standards. all the
roads and services necessary for the.development The CD.P.C. also opposed this attembt
to IeQmmate the development since it was substan‘dard with respect to requirements
governing zoning and land use. pubiic reserve land. minimum lot sizes, sanitary
afrangements. construction quality standards. floor area requirements, and the.like. The
existing development was also thought to jeopardize future subdivision and devetopment
in the area The C.D.P.C. was of the opinion that all existing development should eventually
be removed In the face of this, the Chestermere Lake leaseholders made strong appeals '
~ for the development to be legitimized.

n éorr)ing to its decision the Board was motivated by as desire to find a ‘permanent
scution’ to the Chesterrhere Lake problem. The Board acéepted the CD.P.C’s contention .
that the proposal was una_ccaptable' in a number of respects but the board also viewed the
requést with the considerable existing development in mind. It ruled that the Cémmiss:ioh s
' des/n_'g‘ to have all developmerit removed was “unrealistic and impracticable” Instead the

Board ruled that a new plan of éubdivision to accommodate the existing development be



Loke .

/
f [

Map No. 3
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Scale 1:56320

51



52

draftee The plan was to adhere as closely as possible to the Subdivision and Transfer
"
Regulation and where that was not possiblg the various requirements could be walved In
addition the Board allowed f&r infiling and the creation of new tots The W 1D was made
responstble for the provision \aﬁerwces, to municipal standards. and was forbidden to
‘ altow any new development without the approval of local health authorities
‘ In a Board member's words. "In making 1ts decision. the Board literally bent over

backwards, reversed the decision of the Calgary District Planning C:mmISSlon, and 1ssued
a modified approval itemizing five conditions In effect. these conditions imphed a new and
lirmited subdivision plan would have to be prepared. some of the elements of which"would
perforce have to remain substandard. with suitable waivers of the appropriate regulations,
that the standards in other parts of the new plan would be improved. adequate utilities and
"services and bark reserves would be supplied to the development” (Aleerta Planning Board
file 60-C-67) Clearly. the intent of the Board Order was to make the best of a bad
situation. Yet, the board seemed to sidestep the larger 1ssue of whether recreational
 residences were compatible land uses for the district It Instead attempted to deal with the
tanglble COmpIasets of‘the W.I.D. and the MD of Rocky Vtew, by regularizing an wregular
situation and by ke.qu:rmg environmental conditions to be imposed.

Shortly after the Chestermeke Lake case was ruled on, another request for a
cottege development was received for West Cochrane Lake (see map no.4). Again. the
proposal to create smail recreational lots was strongly opposed by the MD. of Rocky
View for many of the same reasons as at Chestermere Lake. A principal difference
between the two proposals however, was that at West Cochrane Lake there had been no
prevuous subdivision or deveiopment {Alberta Planmng Board File. 61 -C-11).

The Municipal D|stnct and the CD.P.C. were opposed to the creation of small lots in
an area zoned for low density agrlcuttural use, where the rminimum parce! size was 20
acres. In addition, the C. DP C found that the proposed subdivision design was hot sunted to
the topography\pf the area In defence of the proposal, the appellant claimed there was a
demonstrated need for summer cottage sltes and that the fears of the municipal d:stnct
concermng the transition of the development from summer use to year-round use was
unfounded. He also stated that as the general public yvas already using the lakeshore he

was suffering hardship. presumably since he _eould not caprtaliz’e‘on the land. /
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Again the Board did not address the general 1ssue of the compatibility of
recreational land uses in the district It did. however rule that a imited subdivision could go
ahead and allowed 11 lots adjoining the lake to be created. so iong as the appellant
constructed roads to municipal standards at his own expense and dedicated approximately
5 acres of land for community reserve The Board also agreed that when 60 percent of
the lots had been developed. applications for additional lots could be made

The.West Cochrane L.ake case came back before the Board when the appellant
charged the CDP.C with obstructing the passage of a revised plan of subdivision The
re—hearing focused on fﬁe partal use of the original design proposal. as the appellant and
the commussion could not agree on plan revisions. The major 1ssue was the location of
community reserve land but in reaching a decision the Planning Board altowed parts of the
- ortginal des»gr{‘: to be used and relaxed the reserve requirements until additional lots were
requested By relaxing the required reserve dedication the Board effectively ruled that the
appellant did not have to provide public reserves adjacent to the lake. The land proposed
for fommumty reserve by the CDP C could. if not declared reserve land. be used for
additional, hugher priced, lake front lots which. the CD P.C argued would make the lake less
accessible to the public. | r

The requxr'ement that 10 per.cent of subdivided parcels be dedicated for use as
community reser\;e was contentious. The relatively large numbers of requests to waive the
requirement illustrated this, but in addition to the provision of reserves, their location
vs(xthvn a parcel was open to argument and appeal to the Board In one such case
61-C-114), a subdivision appeal was lodged by the owner/developer of a quarter section
who wished to subdivide it into two 80-acre parcels. The CO.P.C. apprbved the request
subject to the provision of a 16-acre reserve partel and the construction of a service
road. The appellar:t. took exception to the location of the reserve. whjc:ﬁ the commission
had wanted adjacent to the service road, shared equally by each 80—acre parcel. In the
- Board Order the apbellant had the dedication of reserve land deferred by covenant until
future subzvision made it necessary. The Board further stated that reserve parceis were
not considered advisable when t{hey wére so near a highway. Thus, in a matter of technical '

judgement, the commission was overruled



developed rood allowgneg

Map No. 4

Cochrane Laoke and Vicinity
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In yet another appeal. the CDP C was overruled regarding the local ‘two -parcel
rule which was devetoped to restrict the number of subdivisions being apphed for and to
reduce indiscriminate subdivision This goal was served by allowing land owners to take
only two parcels at a time, irrespective of their size No further subdivision could be
requested until the previously subdivided parcels had been developed

In the case in point. (Alberta Planning Board file 60-C-62) the COP C. refused a
subdivision fequest for a third 20-acre parcel on a Quarter section as the previously
granted parcels had not been developed The appellant stated that the lots had been sold
for country residential use separately but that construction had not been started. In view
6f the fact the lots had Been soid the Board allowed the third subdivsion to proceed and
attached the condition that suitable reserves wéuld h‘ave to be provided should further
gubdivision take place In effect. the Board reinterpreted the local policy and placed
greater emphasis on the fact the lots were sold rather than developed

The Board's differences of interpretation of local policies as well as provincial
regulations accounted for most of the decisions in V\fhnch the Board overruled the
Commussion. There did not seem to be a great dea;l of outright disagreement with local
planning actions or their ams, although nearly every case that came before the Board in
this period was approved in some n;easure. There was one case, however, where the
C.DP.C and the Board were in final agreement it began in January 1953 when an owner of
land adpmcent to the Trans—Canada Highway in the sprmgbank area, immediately west of
Calgary, applied to the MD. of Rocky View Interim Development Board for permission to
develop a motel (see map no.5). The LD B. advised the landowner to wait for the completion
of a study of commercial land needs for the area The Imdown?r pu}chased an additional
20-acre parcel before the study was received and requested that this Parcel be )
subdivided so as to pfovide 220 frontage feet"along the highway for a commercial ot

That particular request was later abandoned but in April 1959 the commercial study of the

area indicated that a highway commercial strip could be etablished That decision prompted” ™\

the landowner to apply to the M.D. for the rezoning of this property from agriculturajfand
) - , /

use to highway commercial and country residential iand use. The LD.B. deferred a decision

on the request as it wantad to :see the plans for the proposed deveiopment. When the.

development plan was received. the .D.B. ruled that it had insufficient data on which to
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base a decision about the zoning change The landowner, however. was back before the
iDB in January 1960 with a request for 1-acre lots, the request was refused due to the
extreme sloping topography of the land in question While the IDB was deliberating the
former matter. the landowner made an additional application to the Minister of Highways
regarding the construction and placement of service roads, set-backs and accesses to the
'Springbank Campground’. an entirely new development proposal

So great was the confusion regarding the proposals and the various decisions or
deferrals pertaining to the case that the landowner s surveyor requested information as to
whether there was any possibility that aﬁ appeal cduld be convened to sort the matter out
An appeal was not possible since there had been nq f£rmal request to the CDPC for a
subdivision In April 1960 the IDB gave its approval to the proposed ‘Springbank
Campground' to be situated on a 10 acre parcel and in a different matter, the request for
subdivision was refused by the C D.P C.. thus making the right of appeal available to the
landowner

While preparations for this appeal were being made the landowner sent yet
another request to the ID.B. In this instance the request was for five-acre parcels. That
request was refused as the mimmum parcel size for the land in question was 20 acres The
landqwner also went before the loc.él subdivision committee to request 8 one-acre
commercial lots and an undetermined number of 3—acre to 9—-acre residential lots on the
balance of his property. This request was refused on the basis of prematurity and
irregularities with respect to the Subdiviéion and Transfer Regulation. Undaunted. the
landowner then requested the |D.B. to approve a permit to allow the operation.of a ski tow
on the land. The matter was referred to the’ C.D.P.C. but was later abandoned by }he
landowner At approximately the safne time. the landowner also abandoned his appeal to
the Board with no explanatioh

in December 1961, yet another requ;st for rezoning was made to the LD B. This
was to rezone a 5-acre parcel from agrigultural use to highway comr.nercial use as it was
- the landowner s intent to develop a motel and restaurant on the site. The IV.D'.B. agreed to
this request and made a recommendation to the CDP.C. that it approve the subdivision. The
CDP.C. however. éopld not approve the subdivision request since thers were 10

undeveloped, subdivided properties in the immediate vicinity and the subdivision was
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considered to be substandard with respect to access from the highway In addition. the
dimensions. shape and orientation of the parcel were considered to threaten future
convenient subdivision

The gravest dif ficulty with the subdivision in the Commisston s opinion. was its
difficult access To a large extent however. the commussion was infiuenced by the
Department of Highways which was said to be "very much concerned with the possible
extension of ribbon development at this point. You will reahzé that if this area is

»

developed. 1t wiil very seriously restrict any possible treatment of access to the Happy
Valley area)bfa’gre attempting to set up an overall plan for this section of highway. and
would n{wnsh such a plan prejudiced by future extension of the subdivision. The
Department must very carefully study any intersection treatment. such that it will fit in the
overall plan, and not be sumpl'tisfy one specific development” {Alberta Planning
Board file 62-C-37) It would seem clear that the CDP C. seriously considered the
subdivision but that the Department of Highways objections mitigated against its approval
vThose ot'ajectnons also influenced the Board's decision to deny the subdivision when it
came to appeal. The Board believed the subdivision would not provide for convenient.
economic or orderly devetopment and so was not in the public interest

Aside from iliustrating the pbsition of influence occupied by th‘g Department of
Highways, this.case illusirates the non—cohesive nature of the planning ;r;struments then in

effect The fragmentation of authority could hardly be avoided since dev'elopmem controis

and. subdivision controis were administered by separate bodies.

4.4 Interim Findings ‘

The various waivers and subdivision appeals leave an impression tﬁat they were
dealt with ag discrete svents with no ;;artlcular‘ aggregate effect upon each other or upon
the ams and goals of planning in the area There did not soerﬁ to be a 'systems’ view of
. planning capable of placyng tho‘appuls in a broad context This could have been due, in
part, to the newness of the system of planning administration or to an attitude that the
appeais did not particularly affect pians or pianning to any great extent because they were
exceptions to the ruies. Certain Board members did indicate that they recognized probiems

which had arisen ‘through ‘the common method of planning administration’. but there was
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no evidence that the Board saw itself as having any relation to the probiems other than as
the central authority designated to soive them ’

It1s dif ficult to estimate whether the Board s appeal activities had any marked
effect upon the attainment of local ptanning goals in the munncnbal district This s
principally due to the absence of any policy plan or widely accepted local pianning
prioriues There were several instances where the Board ov.erruled local regulations,
notably the two—parcel rule. but the Board aiso attempted to relieve the district counc
from most of the direct fiscal effects of the subdivisions it was allowing through the
appeals In short it seemed the Board had not yet grasped that its allowance of exceptions
could have any long range impact or might comp‘romnse focal planning goals and principies
Indeed. the appeals were characterized by a desire to accede to private will while
moderating the financial effects to the district f)urse The only party not figuring in the

solution was the loca! planning agent, the CODPC



5. ADVICE AND DISSENT: THE PRELIMINARY REGIONAL PLAN AND SUBDIVISION

APPEALS

5.1 The Purpose of the Preliminary Regional Plan

The preliminary regional pian was the first comprehensive land use plan compiled
by the Calgary District Planning Commussion It was a collaborative effort, reflecting the
hopes and biases of the member municipalities At the same time. however 1t was directed
by the basic requirement imposed upon all plans and planning in the province - that they
secure orderly and economical development The preliminary regional plan did introduce a
new kind of order into planning at the regional level I;or the first tme, in any
comprehensive form. there was a single document which outiined the planning objectives.
general development policies and more partcular rules and schedules reiating to the
control of land on a regional scale. Also relatively new was the statutory requirement that
local muricipalities adhere to the principles set by the plan. an item that. perhaps more than
any other. gave force to regional iand use controls.

Thg prehiminary regional 'plan, it should be noted. was not a regional plan when it
was first adopted in the summer of 1963 It was a prefiminary district plan. But the
Planning Act. 1963, struck the word ‘district in favour of regional, presumably to
illustrate the,wider nature of planning and its gradual extension into rural hinterlands.

The preliminary regional plan adopted a ‘broad brush’ approach. It was envisaged as
a first level plan. above even the official regional pian. It was preliminary in that littie
substantial information had been gathered, and littie was known about the regional demand
for land. the particular types of land desired or the preferred locations. Under the
circumstances, it was impossible to draft spegific policy statements or control techniques.
The plan had to be flexible to be enforceable and stili serve the general objectives. without
being bound too severely to particular rules and the risk of arbitrariness.

The objectives of the plan were varied in both substance and generality. At the
most general level were statements about the desirability of providing advice and
assistance to the member municipalities and the value of pianning measures as an aid to

orderly and ecnomical land development At a less general level, the CR.P C. advanced its

60
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own objective that all development in the region be governed by plan provisions
concerning the conservation of the natural and aesthetic resources of the area On a stll
iess general plane. the plan related a number of elements that affected the choice of more
immed:ate. smaller scale objectives First. the Commission saw the planning area as a
territory in a state of transition. faced with a steady growth in demand for both urban and
rurdl land and a corresponding increase in the varteties of use the land was put to In a
relative sense these factors were likely to have greater impact upon the rural areas. which
had previously been quite homogeneous In therr development characteristics A clear

dif ferentiation between urban and rural activities and land use was therefore seen as a
desirable objective. The Commission observed that urban environments and theiww ‘
characteristically higher densities of development were the outcome of for‘c.e‘s causing
concentration The demand for services of urban standards required urban popu!atuon
densities to sustain them, whereas rural lands. in the Commuission s view, “are best suited to
extensive types of prairie and ranchland agricultural methods which support a low density
of rural population served by sparsely located urban market centres'? (CRPC preliminary
regional plan. 1964 p 4) ‘ )

As part of the ob;ectnvé of urban-rural differentiation, the topic of smalil parcel
development was discussed. It was thought that “the absence of vegetation, uncertamn
ground water supplies, high costs of heating and home services, and uncertain road
conditions” made this form of subdivision impractical in the Calgary area It was also
considered to be incompatible with the rural economy, to the extent of provoking general
resistance to the uncontrolled penetration |hto rural territories of types of activity more
appropriate to an urban setting (C.RP.C. preliminary regional plan, 1864, p.5).

The statement of objectives was followed by the general development policies
which supported the notion of an urban—-rural division of land uses. The policies further
reflected the view that the region was an urban—centred one and that the city of Calgary
should therefore have enough land to contain its anticipated expansion. in addition. the land
uses adjacent to the boundaries of the city were to be compatible with the future
expansion plans of the city. Generally, densities greater than oné person per acre were
considered to be too high for rural residential land uses and were. therefore. té be

restricted to urban areas. Similarly, secondary and heavy industry and most types of

L=
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commercial activity were seen as essentially urban activities and best contained within
urban boundaries Rural activities were to be those that were land extensive or had ties 10
the rural economy Rural development of any kind was to respect the principle of
conservation

The general development policies were further underscored by alarge body of
controls over land subdivision and the dedication of public reserve lands These were not
simply reiterated from the Subdivision z;nd Transfer Regulation but formed a second
defence for the local development policies by tying them into the subdivision control
system in varying degree The control of development was a municipal responsibility but
subdivision control was vested in the commissions It thus provided the Commission with
1ts best means of influencing the development control process and so implementing its
own development policies

Foremost among the subdivision—related controls was the two-parcel rule This
stipulated that a landowner could subdivide only two parcels at any ume.and that no further
subdivision could be applied for until the first two parcels had been developed The intent
was to hmit the numbers of parcels available at any one time to a ievel which truly
° reflected demand. The policy was uniform throughout the regional pian area, and appled to
townsites and hamiets as well as to Quarter sections. -

Cottage hamiets were also subject to many more specific controls. The most basic
one was that land considered for development had to offer tree cover, adjacent water,
suitable topography and relative isolation. In gener;ll the developments were to be of a
cluster type. containing ten to forty lots of one—half to one acre Forty lots was to be the
maximum that could be subdivided from a quarter section, and there had to be a liberal
public reserve dedication. When taken together. the regulations look rather like
development controls in the guise of subdivision control.

As part of the objective of fostering conservation, the pian contained fairly
detailed provisions for the conservation of water and land resources. For instance, the
commission determined that water resources shodld be availahle for public benefit and
required that where a water body formed a boundary within a parcei, legal access had to
be created to bom portions of the property. The commssion also ~'rec:u.:ir_edhthat public

reserves in areas ad jac'ent to water bodies should be located so that they could be of long
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term use to the public The latter was sure to str up an already contentious issue. but on
another aspect of the public reservation problem the Commission clarified its policies
Essentially two zones were created fof reserve dedication purposes In the zone closest
to developments of an urban kind. the designation of reserves could not normally be
deferred: in the more distant zone, the reserve requirement might bé deferred or waived
altogether

The statement of planning objectives and control instruments in the pretiminary
regional plan give some mdication of the level of development control available without
really describing how 1t was to be used This was advanced next. in a iengthy section in
which the dif ferent land use classes were defined. and schedules of permitted and
restricted uses set out

The two most basic land use classes were very similar ‘Low density agricultural
areas and ranchland agricultural’ areas were proposed 1o preserve the rural character of
the area by encouraging compatible development and maintaining a low density of

population” (CRP.C preliminary regional plan. 1964, p.24). Uses permitted under these
categories were extensive cultivation, ranching and darry farming. Rural residences were
permitted only when they were incidental to a farm or ranch. In addition, such uses as
intensive agriculture (feed lots. greénhouses, tree farms. etc.) natural resource extraction,
institutional and public buildings. and campgrOunds could be permitted at the discretion of
the Interim Development Board of the municipality. The mimimum parcel size permitted for
any use was 20 acres. .

In the ‘parkiand recreational’ class, allowance was 'made for extensive agricultural
pursuits with incidental residential use. Other uses were either conditional or not permitted.
The intent was to conserve environmental reources in an area of scenic beaut% whilst |
providing an opportunity for counfry recreational resorts and conéges to be permitted
conditionally. Natural resources extraction and 'ac‘cessory‘ facilitiss might also be
permitted. at the discretion ‘of the Interim Developmeht Board, but all conditional
developmént was subject to controls governing its appearance and charatter. The
minimum parcél size was 40 acres. '

A fourth [and use designation. 'special development’ introduced a series of

controis to require careful planning of urban—rurai fringe areas and areas of recreational

19
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potential The permitted uses. once again. ncluded extensive agriculture but they were
exte4nded this time to urban uses on approved sites The number of conditional uses was
quite large but ail were faced with oﬁe con?i?tlon overnding all others the CRP C. was 10
advise the municipality whether a proposed devetopment was compatible with the
environs prior to any development approval The ‘special development category. 1t seems
was created as a kind of development control techrnigue for the Commission This was
underscored by the restriction of a mimimum parcel size of 160 acres on extensive
agf*nculturél land uses and a 20—acre mmimum en conditional uses. In the event of a
development being proposed in the area the Commuission could effectively rule upon its
acceptability twice, first in the form of a recqmmendatnon to the municipality and. second.
in the form of a decision on the subdivision apphcatloﬁ

A fifth class‘of uses. 'highway development' relied upon a similar set of land use
controls Here however, there were two permitted uses: the ubiquitous extensive N
agriculture and incidental residential uses and land used by the Department of Highways for -
maintenance yards and signs. Conditional land uses were also imited to highway
commercial lots, signs. government picinic and camp sites, natural resource extractive
industries arjd/ca'fzm acessory uses. All conditional uses required the recommendation of
the CRE.C-before they could be Ioéally approved, and they had tq be examined for
comﬁ with provincial regulations. Without Commission approval a development
permit would not be issued. The intent of all the scrutiny and control was to ensure the

' safety and convenience of highway users.

Finally, the ‘extended urban area land use designation was designed to provide a‘
“protective belt around an urban municipality by preserving the rural character 6f the area,
maintaining a low density of population, and permitting rural develobment compatibie with
the present and proposed development of the adjacent urban area’ (CRP.C. preliminary
regional plan, 1964, p.29). Again. the only permitted development was extensive
agriculture and incidental residential use, but the conditional land uses were not as limited

‘as in some of the other categories. This class took in the urban—rural fringe with its
mixture of land uses. The conditional land uses were intlensive farming, natural resource

extraction, institutional and public land uses. recreational lands, and the familiar accessory

land uses. Here too, applications for conditional land uses had to be referred to the
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Commission before they were reled epon by the local Interim Development Board

The only other land use class histed was that for urban areas It would seem that the
commission saw the urban ereas as being essentially ouytside its control. at least at the time
the preliminary reglonel plan was vxrrltten_

Section 4 of the preliminary regional plan was a géneralized zoning map which
approximately outlined the areas deemed suitable by the comrn|55lon for the various land
uses (see map no 6) The actual iland use classes were euffloaentfy broad or potentially able
to accommodate exceptlons that most types of development could be accounted for It
should be noted. however. that care was taken to try to dlscon‘/ge small parcei
development in general, and country residential subdivnsnon and development n part.ICUlar
iIndeed. the pilan provisions seemed 1o be prlrr\arx‘ry onented towards one goal that of
containing all urban development within the boendaries of urban ;uriseicnons This meant,
above al. that overspill development from Calgary was to be prev'ented if at all possible
The plan proposed that the goal be achieved through both development contral and
subdivision control. Development con;fol was eseentlally in the power of the rﬁunlcnpality
although 1t was regulated by the plan and b_y' the Commigsion where iand subdivision was
requested for development The CRP.C's mvolveme’nt with development cantrol as well as
subdivision control gave it a stronger pewer base to effect its decisions. It also allowed

‘ !

the Commission to relate municipal development decisions to the wider and longer term
goals of the preliminary regional plan. In effect the Corﬁmnssjon acted as a check to the
) local mterpretatson of the plan and to the local power to issue develbpment approval

bevelopment control and subdwnsnon control were however two separate
powers conducted by two separate bodies and were only nomlnally-umfued where land
subdivision was requested That presented |mmednate difficulties when‘a subdivision was
refused in the face of development apgroval from the mumcxpahty The maner would
\ usually be referred to the Planning Board for ad judication. The Board then effectlvely
wielded powers of developmant control and sub_division control. If it consistently
favoured municipal opinion, attainment of the plan ob jectfves would be adversely affected.

Yet if it ruled with the Commission, the desire of the municipality to develop would be

el
)

haited. By having the controls thus intertwined there was preciously littie middie ground.
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5.2 The Division of the Appeals

The preliminary regronal plan. above all else. represented a body of policies which,
over the long term (if implemented). were intended to ensure orderly and economic
development So important was the long term view. indeed. that the Commussion saw
planning as a continuing exercise with no particular end pont The municipalites. on the
other hand. were headed by councils who hal to achieve desired ends on a considerably
more compressed time frame. This conjunction of long term planning goals with relatively
short term municipal adminstrations was not necessarily mcompatible. but it did mean that
the C.RP C. and its member municipalities frequently viewed planning matters from
different perspecn\;es.These differences were fu;ther enhanced by the fact that the
CRP C and the rural municipality administered 'separate land use control mechanisms

In view of this. the subdivision appeals can be convincingly divided into two groups.
The first contains subdivision proposals that the C.RP.C. considered contrary to their long
term objectives The second contains t/hose subdivision proposals which were considered
by the MD. of Rocky View or provincial agencies to be contrary to the best interests of
the municipality. Since the municipal and provincial agencies were not subdivision
approving authorities, they were not able to deny subdivision requests. They could.
however, recommend that the Com;rwissnon refuse an aﬁplication outright or that it attach

conditions to alleviate anticipated probiems.

5.3 Appeals Arising as a Resuit of the Preliminary Regional Plan

The appéals which arose as a result of the provisions of the preiiminary regional
plan can be broken into four_sub groups. Three of these. in particular, involve specific
proposals which were disallowed by the Commussion because the proposed land use was
not allowed in a particular area under the land use classification guidelines. All of the
subdivision proposals in this group were refused by the CRP.C. with little or no

intervention from the Municipal ‘strict of Rocky View.
9
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5.3.1 Subdivision Proposals Contrary to the Two-Parcel Policy

The two—parce! rule was one of the basic instruments of the preiiminary regional
plan It was also unequivocal. and was so clear and simple that it was rarely challenged It
also helped that the policy had been in effect before the adoption of the plan, and had
even then been vigorously defended by the Commussion and repeatedly upheld by the
Board

In the first appeal against the two—parcel rule (Alberta Planning Board 66-C-99 «t
was found that a landowner proposed to subdivide parcels of 79 acres and 21 acres from
200-acres. The CRP C refused the request because there had been no development of
the landowner's previously requested subdivision. if approval had been granted. three
;mdeveloped subdivisions would have existed. At tt':e appeal the iandowner stated that he
had a legal agreement with the prospective purchaser of the 2 1-acre parcel to the effect
that a house would be constructed on the land within the year. The Board found that
assurance sufficient to uphold the spirit and intent of the pian and allowed the appeal.

The CRP C and the Board wer? each capable of considerable compassion in
matters where general ams were not hable to be distorted. An illustration of this occurred
in August 1966 wheri a proposal to subdivide a 20~acre parcel in the immediate vicinity of
two, as yet undeveloped. parcels was made to the CRP.C. The Commission refused the
request as it was contrary to the two—parcel rule. The landowner, however, had purchased
the parcel with the understanding that approval was assured and had succesfully bid on a
house in Calgary with the intention of moving it onto the 20~-acre parcel Since time was
short (the house had to be moved from the city by the end of the month) the Board took
the unprecedented step of conducting the appeal hearing by mail. In the decision it was
noted that thé subdivision was not of a speculative nature and that the potential hardship
wa§ great The Comrr;iséion and the MD. were not opposed in principle to the subdivision,
only to the fact it contravened the regqlatlon. The Board therefére ruled that the appeai be
upheld and the subdivision accepted, thoggh taking the precaution of specifying that the
‘ dec:sio_n, "in nO Way creates a precedent at variance _w;th the policy of the MD. of Rocky
View for any future subdivision of like nature” (Alberta Planning Board file 66-C-84). In

effect the Board had reemphasized its intention to uphold the two-parcel principle.
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The Board's defence of the Commission s actions was a power fut renforcement,
to the degree that the two appeals dealt with here were the only ones to be made agamnst
the two-parcel rule In both nstances the circumstances were wrregular and neither
appellant disagreed in principle with the regulation itis also evident that the Board. in

examining the appealed cases. looked t0 uphold its spirit and intent.

5.3.2 Subdivision Proposals Not Meeting Public Reserve Provision Guidelines

One of the first prelimimnary regional plan policies to cause an appeal concerned t.he
prowision of public reserves for subdivided land Dedication of reserves had previously
been required by the Subdivision and Transfer Regulation in particular circumstances, but
the subdivision approving authority had been allowed considerable lattitude in deciding
whether the reserve should or should not be taken and how it would be reserved for
public use The prehminary regional plan effectively narrowed the range of choices for the
Commussion Land lying in a ‘primary put?lic reserve area had to have the public rese’rve
provided outright or deferred by caveat before the subdivision could be approved Land
‘within a ‘secondary public reserve area could have the reserve dedication requirement
waived In particular circumstances. but there was clearly the intent that where two or
more parcels were created on a quérter—séctlon. public reserves were to be made.

in December 1963 the Board ruled dn a case (Alberta Planning Board. 63-C-67)
_ involving the creation of two hew titles. About 205 acrew Ian?was to be subdivided to .
form a 60—acre parcel and a l45—acre parcel. The MD. of Rocky View and the CRPC.
both recommended that public reserves.be taken, as the land was near the town of
Cochrgge. The C.RP.C. approved the subdivision request with the condition that 20.5 acres
of land be deferred by caveat until the landowner requested further subdivision. at which
time the land would have to be deeded to the municipality. The landowner believed that a
dedication of public land was unwarranted and that it compromised his position as a seller
or developer of his land. The Board, however, did not agree, noting that the dedication
would not take effect until there was subsequent subdivision. The Board also noted that
the preliminar'y regional plan specified¥pat where two new titles were created on a
quarter section, pubhc reserves were to be dedicated. Accordmgly it ruled that the

appeal be denied. and so gave effective backing to the CRP. C.
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Yet each appeal hearing was a discrete event A Board ruhng favourable to a policy
did not necessarily mean that adverse dectsions could not follow In one such case‘(Alberta
Planning Board file 66-C~ 12) a subdivision proposal was made to create two 20-acre
parcels. On the recommendation of the Munic:pal District of Rocky View. the proposal was
approved by the Commussion, on the condition that the landowner dedicated a particular
portion of his land for a wildlife refuge to satisfy the public reserve requirement That
condition was the subject of an appeal to the Planning Board. At issue was the fact that the
wildlife refuge was to be located in an area of particular beauty, which the landowner
thought veould add to the sale value of the land The landowner contended that the wildlife
aesignation ef fectively hmited his ability to create specific lots Further. if he was subject
tc the usual 10 percent public reserve dedication, he could defer the provision of the
reserve. The Commission, on the other hand. claimed that it was necessary to make wildiife
refuge dedications before the density of subdivision became too great The Board allowed
the appeal. The landowner was ordered to assume all responsibility for roadways. utlities
and other services. but the principle of de&icating wildlife refuges had been deait a severe
biow Yet it cannot be inferred that the Board disapproved of the Commission's ob;ectwés
Each appeal was judged on its own merits.

The fact that Board Orders Qvere said not to set precedent was not universally
known or understood. Instead there was a tendency on the part of the interested public to
accept a Board decision in a wider context than the case to which it applied. This caused
some concern to the CRP.C. because it believed that the manner in which Board Orders
were worded was casting doubt upon the way it exerc:sed its authority (Alberta Planning
Board file 68—-C~148). An example of such an order was written in response to a request
fér subdivision at Chestermere Lake. The subdivision proposal, which involved the division
of 10 acres into cottage lots, was conditionally approved subject to the provision of 10
percent of the land in public reserve. When the condition was appealed, the Board
determined that adequate reserve land had been provided in previous subdivig®ns. and that
to require more "would be u)tra vires of Section 19(6) of the Subdivision and Transfer
Regulations”. This decision was made on December 19th and by January 10th the minutes
of the G.RP.C. subdivision committed record the following " The commission in its

discussion did not question the wisdom of the Board's decision, but rather the wording of
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the Board Order . The commussion observed that under Section 19(6) of the Provincial
Subdivision regulation it 1s mandatory that the commission require the dedication of
reserve iand in the circumstances attendant upon this applicetion. It appears that the -
Provincial Planning Board. .simply decided to relax the Provincial Regulation..but this is not
stated in the Board Order Rather. in the way the Order I1s written it is ifmplied that the
commission made a requirement beyond the authority of the ReQulétnon and thus acted
improperly. which is not the case” The chairman ‘'of the CRP C. was requested to write the
Board in an effort to have the Orders made more ‘politic’ In that letter he explained that
“the Commission's protest is not caused by the substance of the Board's decl::-xranon.,lt 1S
purely a matter of appearahce, and the commission s natur@j desire is not to ;eem to be
exceeding its authority or ma‘kmg_tunreasonable réaulrements, parucularly in cases where”
its decnsionAs are limited by provisions other than its own” 1t was a reasonable request but
not one that would have been made if the Commussion had not believed that its authority
was being compromised or was lnkely to bg;gompromlsed After the Commission's
complaint there ts some evidence that the Bo"l:d Orders were more judiciously worded.

In somé instances the Municipal District, too. made demands that had the potential
to alter long range planning goals. In the late 1960's and early 1970's. for example. the
municipal counc:l began to dem:nd the deﬁcatlon of public reserves for subdivisions near
the city of Calgary, irrespective of the size or extent of the subdivision request In one
case (Alberta Planning Board file 72-C—1 77 a Qdowner proposed to subdivide one
20-acre parce! from a quarter—section for which an outlme plan had been prepared as a
first step t&;ards the subdivision of eight 20-acre lots. The CRP.C. approved the request
subject to a i:ondit@on that an interhal access road be changed and that public reserves be

»

ded'icated in full. The latter condition was imposed by the Municipal District, which also

stated that if the Iandowner preferred he could give the municipality cash—in—ligu of the
16-acre site. The Municipality additionally sa:d that the cash—in—lieu would be calculated at
$1000 per acre. The landowner claimed that S500 was more nearly the market price of the '
land and no compromise was reached. The matter was then taken to appeall

The Board determined that a single 20-acre subdivision would not incre‘aée the
density of the area to any appreciable extent It overruled the advance proQigion of:

reserves. but reaffirmed the other conditions requiring the landowner to be responsiblé

>



for internal road construction -

A plausible reason for the Mumc;pahty s demand lay n the fact that territory near
Calgary was under threat of annexation. Landowners were therefore given the option of
dedicating land (which would increase in vaiue over time) or of meeting thé public raserve
dedication by a cash payment Clearly. the latter was the preferred alternative for pegple
speculating in land. It was also particularly good for the Munncnpaht-y_ which would rggﬁg )
cash for land for which it might not have any responsibility in the medium to long term. In
this iInstance the Municipality was motivated by short term thinking which jeopardized the
long term outlook of the CRP C. This. to a great extent. characterized the relationship
between the Commission and the Municipality The Béard. through 1ts decisions, was really.
1f unconSciOusly, determining whether iong term goals were going to be attained or

modified by piecemeal. sho?erm considerations.
}
5.3.3 Sub‘:dlvision,Proposals Not Moctiqg.Minih',l\ym Parcel Size Guidsiines \

The mimimum parcel size guidelines were important safeguards to the various land\
use classes outlined in the pralimunar;l F:egiorial plan. They were seen as the primary methcd
of restricting the density of subdnvnsnon and for that reason alone. ‘were quite contentious.
Indeed, compromise solutions were raraly possnble in one ropresentatuve case (Alberta
Plannmg Board file 64-C-126) a landowner wished to subdmde a 2D'-acre parcei from a
32-acre parcel that was isolated from its parent quarter—section by a mlroad right of
way. The raquest was refused because the 20-acre subdivision, if approved, wouid have
left a residual parcel of 12 acres. This was legiallypart of the parent quarter —section, but |

sbecause it was alh detached the CRP.C. trested it as a substandard parcel under the
prefiminary ragional plan Thc lmdownor asppealed the refusat on the qrounds tha.t it would
cause him grm hardsmp In advmco of the subdwusnon approval he had sold tho 20-acre
parcel and the buyor had constructed some bunldmgs onit The ongnrul owner had also
congtructed a new house on the ]2-acre parcol and now bohqvod that he would be sued if
he colid hot conny tmc to the 20 acres. The Cormussaon and the Municipal Dmnct
however, were unmovod by these dif ficulties. Each informed the Board that the landownor
was sware of the need to gct approval before construction was undertsken and so was
not entitied t0 8 hurbg oh compuuonatc grounds. In its decision the Board uphold the

- . .
- .
L
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decision of the CRP C and no compromise was offered demonstrating most convincingly
that a hardship appeal was a risky defence The Board aiso confirmed the minimum parce!
size requirements of the preliminary regional plan and'the Commission's contention that
parceis made substandard by isolation could not be treated as exceptions.

In a somewhat similar case (Alberta Planning Board file 65-C-31). application was
made to subdivi¥e a 5-acre parcel The parcel had originally been surveyed and registered
in 1915 by the Canadian Paglflc Railway . although nd titie had been written. The
Comrmussion opposed the subdivision because the parcel was much smaller than the
mintmum required by the plan. The Board. however. accepted the landowner s contention
that the parcel had existed for decades and lacked only a land utle Accordingly. the appeal
was upheld and the decision of the commission reversed.

This appeal and the preceeding one are similar in that they ran afoul of the same
planning regulation Yet. therr different outcomes underscores the fact that the Board was
not bound by precedent The two appeals also illustrate that. in making its dec:sn‘ons‘ the
Board looked at what it felt was ‘'morally defensible In the first appeal the appeilant was
supposed to have known the risks of his actions; i the second. it was agreed that. for all
intent. the parcel existed before the regulation had been drafted. To have declared it
substandard would not have been mbrally defensible. .

In another case a request was made to subdivide from a quarter—section a
9.1-acre parcel that had been isolated by the Trans-Canada Highway. The Rocky Vigw
municipal planning commission accepted the request in principle. so iong as there was no
direct access to the highway, reserves were doferraq by caveat, and the Board relaxed the
requirements of the Subdivision and Transfer Regulation concérning roadways. The
CRP.C. approved the subdivision but also included a condition that the landowner survey
his land prior to ragistration of the subdivision. The fact that the parcel was less than
one-half the minimum parcel size was not disputed. The dispute that arose concerned the
survey requirsment ) .

At the appeal hesring the Board was "of the opinion that the conditional‘ approval

.subject to a plan of survey [was] out of order”, primarily because the mumcnpal planning
commission's approval had not demanded it (Alberta Planning Board file 66-C ~31). Rather

than sending the bplicmon back to the CRP.C. the board relisved the landowner from that

\
~
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responsibility The intriguing element of the case. however, was that none of the three
planning agencies was concerned about the substandard size of the parcel That was a far
cry from past appeals where parcels of 12-acres had been refused. In addition. this
parcel was in the primary reserve area. yet the reserve dedication was deferred and
service road requirements waived It can only be assumed that the parcel was deemed
suitable for country residential development But that. too. was contrary to land use
designations for the area While this case 1s not indicative of>m,ost it does show once
again, that precedent had little or no bearing upon tha outcome of appeals. It also showed a
remarkable lack of consistency among the three levels of planmng authority. Such a
situation was hardly likely to inspire confidence in any of the authorities or. for that matter.
the policies and procedures they were supposed 1o defend

In a somewhat similar case a landowner requested that a 10—acre parcel be
subdivided into two S5-acre parcels The land was classifed ‘extended urban and the
minimum parcel size was 20 acres. One parcel was intended for residential use and the
other for an equestrian stable The municipality was opposed to the request because
equestrian stablesrwere classified as rural commercial’ uses, and so were not permitted
under the development control bylaw The C.RP.C. refused the request for, that reasor;. and
because the parcels were under thé- minimum size. At the appeal hearing the landowner
claimed that there were numerous 5—acre subdivisions in the vicinity. The Board rejected
the appeal and, while it did not furnish reasons for its decision, it is reasonable to assume
that the development control bylaw figured more prominently in the decision than the
minimum parcel size regulations.

Yet development control criteria did not consistently affect the outcome of
appeals. In one such case a lsndowner proposed to subdivide a 20-acre parcel from his
quarter —section. In essence this was 8 farmstead isolation request The proposal was
opposed by the municipal'district and by the Commussion because the parcel was below
the muncipd_ity's newly-adopted reguiation that the minimum parcel size must be 40 acres.
At the appeal hearing it was ascertained that the landowner obtained permission to
subdivide the parcel two years previously but had not acted within the 12 month period
that his permit had effect In addition, the parcel size reguiation had not been approved by

the Planning Board, a point that figureg prominently in the outcome of the appeal. The

BN



Board stated that the regulation had "'no force or effect” (Alberta Planning Board file
67-C-122) and thus upheld the appeal It appeared that while the Board was prepared o
make subdivisions amenabie to the Municipality 1t was not prepared to have subdivision
controls drafted and mplemented by them without prior approval That such approval wads
necessary underscores the Board's position of power with respect to mosg‘-hmatters
concerning land subdivision in Alberta 4

Still. tr;us first unfavourable reception did not deter the Municipal District and the
CRP C from using the 40—acre rule agamn to refuse a subdivision request In this instance
the subdivision request was for two 40-acre parcels which would have left a residual
parcel of 20 acres At the appeal the Board reaffirmed its posttion that the opposition of
the Municipal District and the Commussion's refusal were baseless as they had not first
obtained the Board's approval for the regulation. Accordingly. the appeal was upheld. on
condition that a service road was constructed at the landowner's expense

Written corpmunications prior to the appeal indicated that the landowner's lawyer
was taking strong issue with the imposition of the 40—acre minimum parcel size. The
matter was finally resolved by a further appeal. again involving a request for two 20-acre
parcels The half-section involved had previously been the subject of an outline plan
indicating sixteen 20—acre parcaeis. V-two of which had been granted. At the hearing it was
found tﬁat the commussion did not consider itself bound to its prior approval of the outline
plan for the quarter—section. It was also found that the specified parcel size for the area in
the preliminary regional pian was 20 acres and that the |andowper had sixteen options for
purchase for his parceis. |

The Board Order again determined that the regulation was invalid and that the
CRP.C. had erred by refusing the application Instead of allowing the subdivision, however,
the Board declared that it could not render a decision. The Board. it seemed was hot going
to give any validity or legal standing to this particular instrument by ruling upon it The
Order instructed the C.RP.C. to review the matter in terms of the Planning Act and the
Subdivision and Transfer Regulation, ‘'wherein policies had force and effect.

The 40-acre policy was. of course, 3 special circumstance but the Board revealed
its particular reliance upon the Subdjvnszon anw$ Transfer Regulation and the Planning Act It

was the Board's job to uphold the two sets of statutes, but it must be remembered that

&
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nerther body of laws expressed the breadth of procedures found 1n the preliminary
regional plan Thus, simple reliance upon the Act and the Regulations amounted to a defeat

of the pretimmary regional plan and even to the exercise of regional planning

5.3.4 Subdivision Proposails Not Meeting Land Use Guidelines u

The land use classes represented a synthesis of numerous planning policies That,
alone. increased the likelihood that they would be contentious. and it was often dif ficult
for the Commission to defend them. The objections of private individuals were strong. so
the outcomes of appeals concerning subdivisions that were refused or conditionally
approved because of land use class guidelnes really determined whether desired planning
objectives could be obtained in a particular way. in ef'fect, the preliminary regional plan
was predicated on the application of the land use classes and their reception in large
measure was seen as determining the reception and outcome of regional planning

The first appeal lodged before the Board was a proposal to subdivide 20 acres
from a quarter-section in order to give the Departm%nt of Forestry title to a divisional site.
As was their perogative as a provincial body, the buildi_ng had been constructed without
municipal or other planning approval. When the sudivision request was made, the Rocky
View municipal planning commissuoﬁ recommended that it be refused. as the light industrial
character of the land use was contrary to the provisions of‘the preliminary regional plan.
The C.RP.C. therefore had no choice but to refuse the subdivision a:hcation but the
Board overruled the Commission. It mght be suspect;d t.hat the Municipal District was
concerned to register its disagreement with the provincial practice of building first and
asking questions later. For the C.RP.C.. however, the main issue was the appropriateness
of large-scale developments in relation to the land use class guidelines. An extension to
the existing cottage dévelopment at West Cochrane Lake iilustrates this nicely.

West Cochrane Lake was the.site of a cottige_ development that had been the
subject of a 1961 appeal. The Board Order specified that when 60 percent of the lots had
been developed the landowner could request additional lots and in 1966 that was done. In
the meantime, however, the preliminary regional plan had come into effect. and did not
permit summer cottage dcvelopm'ont at We§t Cochrane Lake. The municipal zoning bylaw

also failed to make provision for that class of development at the lake. Accordingly. the
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subdivision request was opposed by both the municipal planning commission and the
Regional Planning Commission. In particular. the CRP C refused the request because it was
contrary to the preiminary regional plan and to provincial health regulations

At the appeal hearing the Board ascertained that the proposed addrtion of lots did
comply with provincial heaith regulations; the Provincial Board of Health had issued a
certificate to that effect The landowner also said that he was entitied to consideration of
new subdivision because 1t was specified in the original Board Order. He further maintained
that the area was tdeal for cottage development and that general i/mprovements. such as
piped water. lamp standards, a community hall and boat docks. had been provided. In
essence. the Board concurred. noting that there was "ét least, a moral obligation to allow
the developer to develop a limited number of additional parcels that could be served by
existing utilities and roadway facilities "(Alberta\PIanmng Board file 66+C-3) In the Board's
view. the preliminary regional plan failed to recognize that "large sums of money have been
expended by the developer at the subdjvision in the way of utilities and road facilitigs
because of the conditions attached to Board Order 526/61.” The developer was therefore
granted permission to subdivide an additional 44 lots, with the understanding that
development would then be complete and nq further subdivision requests would be
entertained. Above ail else the decns;on was a pragmatic one, yet it begged a vital question.
If the CRP.C. was overstepping its authority by limiting devélopment a‘t West Cochrane
Lake through the preliminary regional pian. could it be considered to have any power to
limit subdivision through plan provisions?v

As the sophistication of subdivision proposais ini:reaséd, their size, too, tended tcj/
_ increase. In one case a deveioper proposed to subdivide from a 320-acre parcel. four
40-acre parcels and 52 half-acre lots for the creation of a summer hamiet The *

subdivision was intended to be phase.one in a deveicpment which. when compieted. wQulad

have featured seven 40-acre parcels and 80 half~acre lots. In addition, the landow
proposed to dasm Dogpound Creek to enhance the 'recreatiogalipotential of thé
development, though he added that this action was not of prime' consideration should it be
strenuously objected to. Furthermore, the alvdop« said he would raise the lot size to one
acre if the authorities were more amenable to that in any event, the landowner claimed that

the deveiopment would be for part-time residential use as it was too far from Caigary to

-
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allow routine commuting and natural gas was not going to be supphed. thereby increasing
the dif ficulty of heating the dwellings for winter use -

The Municipal District of Rocky View tabled the subdivision application m order
that it be circulated for comment, and made no determination with respect to the
development's appropriateness under the land use bylaw. The C.R.P,C. refused the
application while it was tabled by the Municipal District In the refusal the commission cited
the lack of municipal approval for the development and stated that it was contrary to the
preliminary regional plan. The commussion further questioned the suitability of the creek as
a base for a high density resort deveiopment and stated that an outline plan s?womd have
been submitied first, to allow the municipality and the commussion to contribute to the
planning of the development The owner, not surprisingl;/. denied the need for this step

The subdivision was .of a sca}e that aroused much attention. At the hearing the
Municipal District of Rocky View and the CRP C. the Red Deer Regional Planning
Commussion. the Water Resources Division and Fish and Wwildlife Division of Alberta
Environment were present. as well as the Department of Agriculture and other interested
parties. The Fish and Wildlife Division was concerned that the construction of a dam on the
creek would adversely affect stream flow‘, water temperature, fish stocks and siltation.
The Water Resources Division wasﬂconcerned that the dam wouid increase flooding
potential of the creek. The Department of Agriculture’'s concerns centered on the poliution
of the creek and the probiems of weed control. Ranchers in the area opposed the
development for many of the same reasons and included even more. such asencreased )
fire hazard, cattle rustling, destruction of pasturage and the inadequacies of the road (
system. in the face of this overwheiming opposition the Board denied the appeal for three
reasbns. First, there was inadequate provision of gcc‘ess to the lots; second. t;we Municipal
District of Rocky View had not considered the development in terms of its land use bylaw;
and, third, the possibie poliution of the creek had not been properly addressed The Board
" Order did not state whether the proposal shouid have been submitted in the form of an
o@thne plan. That, by its omission, left the way Clear for other schemes to be submutted to
‘the commission and thence to the Board without any pnor investigation of their potential

impacts upon their locai environments. Yet, the expression of concern about therpossnble

poliution of the creek showed a willingnass on the Board's part to support environmental
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policies. much as it supported the Department of Highways.

5.4 Appeals Arising From Other Causes -
The majority of appeals arising from causes other than the preliminary regional
plan, contravened regulations or policies of agencies other than the Regtonal Planning g
Commnss:’on. Indeed. it1s an\ronncal twist that the Commission had to refuse subdivision
pro\posals that did not necessarily run counter to its own polictes The CRP C. however,
was but one of the agencies with an interest in the subdivision control process. These
appeals show quite clearly how that process was used to further the objectives of the

locat muricipality and various provincial bodies.

5.4.1 Subdivisicn proposals approved subject to Municipal District road construction
provisions

The scrutiny of subdivision proposals was not limited to checking that the
preliminary regional plan was respected Increasingly. in the 1966'5, the Mumclpality
looked upon the subdivision approval process as an opportune tme to review its supplies
of facilities and services with respect to the probable increase in demand that the
subdivision wopld occasion. Frequently. this review would end with a request by the
Muhicipality fol'r roadway construction, usually as a condition of subdivision approval.

In thesq matters the C R.P.C. wouid append i1ts approval with conditions specifying
road construct‘on and where these matters were appealed it was not the judgements of
the Mumcapahty that were challenged but the authonty of the Commissiongto enforce the
cohditions. 1 ‘ ' _

in Albei'te Planning Board case 64-C-54, a landowner pr*sed to subdivide a
40-acre parcé& into two 20—acre parcels for Eountry residential es‘e.lThe parceis met the
criteria of the qudivision and Transter Regulation, as well as those of the preliminary
reglonal plan and the municipal district The subdivision propossl was approved on
condmon that the Iandowner construct roads along two sides of his parcels and provnde
access to the’ unstbduvnded balance of the quarter-sectnon It was the last detaii that the
‘landowner dnsquted and lodged an appeal over, claiming that it woeﬁnvolve a great deal

_of hardship. While only about one-half mile of road would have to be constructed. it
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would have to pass over a waterway twice and at each location a $1 0.000 bridge would
be required In addition. the road building would require grading and clearing that would
cost another $10.000 The owner further said that adequate access to the unsubdivided
portion of the quarter -section could be gained through another route

The road—-building condition was not authored by the CRP C. It was attached to the
subdivision approval by the municipal district so that it mu‘ght be relieved of future
road-building dema:\ds The municipal district was aware of the potential difficulties faced
by the landowner. yet it was also aware that the land was adjacent to the Sarcee Indian
Reservation and that if the Bz;nd so wished they could demand that the :oad be
constructed. in which case the municipal district would be obliged to comply. Since the
road would serve the landowner's prop{rty,; the-M.D_ beleved he should be hable fof its
construcgtion‘ ..

At the appeal hearing it was learned that the estimated selling price for each of the
parcels. for country residential use. was about $12,000. In consideration of that, the Board
varied the decision of the CRP C and made the landowner liable onI‘for the portions of
the road that were to serve the two parcels. It also stipulated that future subdivisions
would have to have their road accesses constructed prior to a subdivision request In this
instance the Board achieved a comp\romise whereby it supported the aims of the municipal
district but also removed the element that was chiefly dnerous to the landowner Tacitly. as
well, it gpproved the use of the subdivision approval procedure as a means of
nmplementmg local polacues related to land development. | .

in general the road—building conditions were hotly contested, as the foliowing’
appesl illustrates. in this case the prop3sed subdivision was to separate a 100—-acre parcel ‘
lying south of the Elbow River (see map no.7). the balaqce of the parcel was to the north
Qf the river The prospective purchaser of the land proposéd to use it for a counn;y
residence. He.applied for subdivisnon and the request was approv-ed by the commission
subject to several conditions, iﬁcluding the construction of a road to serve the portions of
the quarter—section lying beyond his parcel to the west It was t‘latter point which was
opposed and caused an appeal to be made to the Board. At the hearing the appellant stated

\
that he believed that ail of-the Commission's requests had been met prior to the subdivision

request He also maintained that effaective access to the neighbouring portions of the

R
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quarter ~section would be assured because the owner of that land owned other parcels
immediately adjacent to the contentious one. Finally. the appellant argued that any road
building would impose considerable hardship upon him, especially when he was not going
tobeina posmor; to profit from the road The Board agreed and overruled the
road-building condition until further subdivisions were requested

The CRP C accepted the Board ruling but the Muncipal District was still rather
concerned that it could bé required to construct the road at a future time. It c6n5|dered
that the Board Order effectively allowed a parcel to exist without proper access That was
not a problem for the municipality as long as the land was undeveloped on; if subdivision
was requested prior to development Road construction (;ouid be made conditional to any'
subdivision approval. What chiefly concerned the Municipal District was that if
development was undertaken without a request for subdivision, 1t could then t‘J’e fzfced with
construction. The MD therefore requested the CRP C. go back to tihe Board for an order
clarifying .tf"ﬁe Municipal District's obligations. The board was asked t6 “amend its Order and
provide the condition that [the original landowner] shall enter nto an agreement with the
Munfcipal District..as to his acceptance of obligat\ion to construct the road in question
should he require it for any purpose’(Alberta Planning Board file 64-C-100) The CRP.C.,
however, was in a difficult position: \ =
- , This type of referral back to the Provinciai Planning Board is

‘bothersome. not only to the Board but alsc to the private citizens

1 concerned, the Municipal District, and of course the plar:ning
commission. It is wondered whether some procedure can be o
worked out to ensure that conditions of this type, which would
normally be included‘ iﬁ local dpproval, if approval were granted.
might be brought to the Board's attention for inclusion in a Bobrd

' ~ Order. This might be difficuit to°a;::hieve. but at ieast there should be
some provision made in a Board Order indicating to a ﬁuccessful
appellant that there might be local requirements which are not
contaihed in the general approval given ?y }he Board in iis Order. If

" this were done it would at least provide against an inevitable feeling

by the appellant that the local authority is ssking the Board [to]
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change its decisions and throw n a lot of conditions wh@h the

appellant may feel by this tme the local authority i1s not entitled to’

(Alberta Planning Board file. 64-C-100)
The last statement was underscored by a new Board Order imposing the responsibility for
anZ future road construction upon the origmnal landowner and not the Municipal District
That was followed very shortly by a third Board Order which extingutshed the previous
Orders. The original landowner had challenged the second Board Order befors the
éupreme Court of Alberta. and the Court had ruled that the Board had exceeded its
author'ltyA As a result of the second Board Ordet the original landowner failed entirely to

cooperate with the Commussion or with the buyer Particular aspects of the approval were

still to be worked out and the subdivision could not be finahzed until they were The buyer.

at that point. tdok the original owner to court in an effort to conveyance the land title
Apart from other points, the Chief Justice of Alberta instructed the Southern Alberta Land
Registrar to issue é separate title for the 100 agres That created the subdivision without
adherence to any statutory planning provisionsf. The C:R.P C. made no attempt to have the
decision veeated but it stressed to the Attorney+General's Department that in any case
w?are the planning statutes were lieble to abrogation the affected planning authorities
should. at least, be notified | )

’.

This case perhaps more than any thus far, illustrated the potentially awkward

relationships among the various agencies involved with planning. The Municipality was

“seeking to limit its financial liability through subdivision controls and the Board, through a

lack of understanding or oversight. failed to provide support The Commission's appeal to
the Board torecognize that( its Orders did not specify the full range oflocal conditions
appeared very stranghtforrvard, but at what point were the local conditions to pe subject
to higher scrutiny or variance? '}he court challenges were not par_tiCUlarLy égairiét any of
the conditions but against the methods employed to make them binding The judicial system

oompounded the difficulties by not requesting the representation of any plannmg

_authorities at elther of the Supreme Court appeals. Clearly the people involved were not

guardmg the public interest Where those interests were stafed they were put forward in
an meffectnve manner. Above ail eise, the case |llustrates the need for all involved parties

to coprdmate thair actions.
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As experience with the locally mposed conditions was ganed there did seem to be
an increase of coordination. of sorts. More appeals went to the Board for final
adjudication In one particular instance nvolving a road-building condition. this seemed
quite trivial A propgsal to subdivide a 40-acre parcel into two 20-acre parcels was
approved on condition that the landowner surveyed and dedicated a 66-foot wide
roadway. The Subdivision and Transfer Régulatnon required the su'rvey and dedication in the
circumstances. but the landowner clamed he wOuid be made exclusively responsible for a
roadway which would serve neighbouring properties and that that was unfair In response.
the Board tabled the appeal to allow the Iandéwner‘ to negcitsate with an adjacent
landowner about sharing the roadway dedication. The negdtragl?ns were successful and
the subdivision was approved. Since the major :ss;ae in the ¢ase, was small and not
particularly contentious. it must be wondered why the dispute cogjgﬁ not have been handled

without an appeal. This type of appeal fosters the suspician that the Commussion may have

considered it easier to have such cases dealt with by thd Board.

5.4.2 Subdivision prosposals approved subject to Department ofHighways limitations
and provisions | _

The extent to which tife Dop.artment of Highways altered subdivision requests was
quite unexpected. Its conditions appended to subdivision approvals constituted the largest
proportion of appeals in this period. It would also seem that the plans of the Department
were not well known to other public agencies. and so were poorly integrated with pther
land use plans.. .

An exampie of the dichotomy between the gommission's view of acceptable iand
use and the Department's view concerned a strip of landin the Springbank area,
immediately west of Caligary. A Ian%pwner {see map no.5) ‘attembted to have a
quéner:sectlon subdivided into highway commercial lots along the Trans—Canada
Highway, with country residential lots on the balance of the land. Subdivision pr(pposals for
' the land dated back ’to 1859 and ingiuded 6 differént land uses. Two previous appeals to
the Board had been denied as they contained breachés of local and provincial dqvelopment
conditions. Nonetheless. the landowner persisted. Late in 1966 he submitted a re;;uest for
8 highway commercial lots adjacent to the highway. ﬂe CRP.C. refused the application

'
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because the lots were smaller than required by the preliminary regional plan and access
problems were anticipated. An appeal was also unsuccessful, but the Board Order noted
the randowner‘s extreme dif ficulty in obtaining subdivision approval. In an unprecedented
act. the Bé;rd specified the nature of a subdivision it would be’prepared to'approve. It
“

advised the landowner to request thazﬂthe entire parcel be eubdlvndeq into 20-acre parceis
for country residential use, the parceis to be reach:d.by a road allowance wﬁout;access
to the highway Highway commercial lots. 1t said, could be considered later. after the
Department of Highways had finalized its access plans for the area

The role of the Departmerrt of Highways in this and other §ubd|vnsnon appeals.was
decisive. In this case the Department had declared a virtual hait to subdivision activity, but ®t
was left to the CRP.C to implement the ban The Board also seemed unwilling to callenge
the Department's expectations, alttrough it had ample opporiunity to do so. Yet it Qas
prepared to grant subdivision if the matter of highway ac‘c.ess could be avoided, and Iin '
telling the Ianeowner what it would accept. it #ffectively circumvented the CH®C's
author)ty.

Conditions of‘oad access and construction are issues which é"ange :dentnfled with
" the pubhc interest with comparatm ease hence. they.are easaly«promoted Case 66-C-35
began when a landowner requested subdnvnsnon approval for two 20—acre parcels fronting
onto highway 2A. Six 20-acre subdivisions had prevnously been approved on the

quarter —section but the CRP.C. requested the COmmenfts of the Department of Hughways
The Departmem repiied, These 20 acre parcels are a partncular problem on thns portion of

the highway where we will be required to establish freeway standards in the very néar

future. Even with the provision of a serwce road. they create, for direct access

onto the hnghway which is very dlfflcult at times to refuse W n general disagreement
wnth the establishment of 20 acre parcels along thig sectxon of hnghway our prlmary |
argument being that they are not agrlcultural parcels wuthm the intent of the Subdivision
and Transfer Regu!atnons and thit the actual intent is to establish residential
parcels”(Alberta Planning Board file 66-C-35). ~

" The CRP.C. made no response to the comment but ittd'id solicit from the

landjowner 3 detailed plan of subdivision for.the entire quarte‘r-sectipn. The landowner

claimed that he had'no intention of requesting more subdivisions and refused to furnish a
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plan The .cémmnssnon therefore refused his subdivision request. claiming access probiems.
At the subsequent appeal hearing the Department of Highways furmished a plan of
recommgnded access for the group of subdivisions (see map no.8). including a service
road and two intersections with highway 2A. The plan also showqd a road running into the
centre of the quarter—section to supply access to the interior should there be adjacent
subdivision The Department's intent was to limit the number of accesses and eliminate
road allowance intersections with the highway The Board embraced the Department’s plan
‘and made it conditional to the approval of the subdivision request

While this case was routine it shows the faith placed in the Dgpartment of °
Highways .by the commission and the Board where roadway planning was concerned.'\"
Rather-less faith seems to have been put in the Department's estimation of tr;e 20-acre
parcels with respect to the Subdivision and Transfer Re%ulation. It is important to note,
however, that lack of attention, by both the Comrqiﬁsnon and the Board. to_the end use of
the small parcels was causing concern. ’\ . |

A rather similar appeal invoived the creatior{ of a 27.5~acre subdivision which was
refuséd by the commission because its planned access to a highway was considered
dangerous. The landowner appealed that decision and. at the Board hearing. said he would
move the access to a more suitable -Iocatnon if that was necessary for the subdivision
approval. Then. however, the Department of Highways announced fhat it had dropped its
objections to the access as originally planned. Accordingly the appeal was aliowed. The
point to stress here was that the Commission made its decision on grounds that were
thought to be irhportaht to the Department of Highways. only to lose the Department's
support when the matter was put to the test This suggests that communications between
the Department and the Commission were not particularly good.

" In another exampie of an appeal where lack of corpmumcation was 5 factor. a
landowner proposed to subdivide a 60-acre parcel from a Quarter —section for country
residential and grazing use. The request was conditionaily approved by the Commission.
The conditions concerned the deferred provision of reserves and the widening to 100
feet of a service road adjacer:t to the subdivision Both conditions were appeaied to the

Board. At the qppeal it was learned that the road widening coqdition was authored by the

Department of Highways. The landowner questioned the need for the road widening,
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.7 explaining that at each end the road would narrow again to 66 feet The Commission

| argued that it had no latitude n demanding the widening The Subdivision and Transfer

Regulation and the Department of Highways both specnfu-ed the condition. That pont was
acknowledged by the Board but it decided to relieve the landowner 6f the iImmediate
road-widening construction as long as he dedicated the necessary right—of-~way The
decision was not contrary to the Subdlvnsn{;n and Transfel\' R;gﬁlat»on or to the future
needs of the Department of Highways. but it was a compromise that altered the
Commussion's role in the service of the Departmént of Highways goals.

For the appellants involved in subdivision disputes the Department of Higways'
conditions were virtually unalterable. In another appeai a proposal was madertor the
subdivision of a quarter —section into two BO-acre parcels to be subsequently subdivided
into 20—acre parcels for country residentiai use The Quarter—section was bordered on
one side by the Trans—Canada Highway and the CRP C. specified as a condition of
approval that land be dedicated for a 100 foot service road That condition was appealed -
and at the hearing it was found that the Oepartrr{ent of Highways required the road
dedication as there was to be no direct access to any of the parcels fr'or;\ the highway In
addition the Department said that future roadway improvements also prompted the
requirement Accordingly, the Board denied the appeal.

it can be seen that the Board reacted less generously to appeals against
Departmeni of‘Highways’ conditions than to any other group of appeals. In case 70-C-11
a landowner proposed to subdivide from aboyt 152 acres. two 20-acre parcels for
country.residential use. The Rocky View municipal planning commission recommended
approval of the subdivision, subject to several conditions. The CRP.C. accepted the
recommendations and aqeroved the subdivision with the additional condition that a
125-foot wide strip at the front of the quarter-section be surveyed and dedicated for
rpad widening and service road purposes. Ali existing access points with the adjacent
highway were also to be removed at the landowner's expense. He was t0 negotiate with
the Department of Highways regarding the highway widening before he could register his |
subdivision. ¢

The landowner appealed all the roadway related conditions. The Board decision.

however. left them all intact. except for the one requiring the removal of the access points
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within the highway On this point. the Board observed that. “under the Public Highways
Development Act the Department of Highways and Transport can remove any existing
accesses onto the Trans—Canada Highway (Alberta Planning Board file 70-C-11) In short.
the Board was in agreement once again with Department of Highways' criteria. except to
the extent of making an individual remove accesses when there was no iImmediate need to
do so Still. this case raveals. better tha:\ any previously described. the extent to whigh
- subdivision control was used to effect various other land—related policies of the provincial
government

The use of subdivision controt to advance related land use policies ied to appeals
that posed awkward questions about the entire i1ssue of variance. In case 69-C- 1 18 1t
was proposed that a landowner subdivide, from a half secti‘:én. about 51 acres for a
mobile home park The land was situated immediately west of the City of Calgary on the
Trans-Car;ada Highway The Municipal District had recommended subdivision approval with
conditions which the Commussion took into account when they. too. gave conditional
approval to thg subdivision. The ccinditions were that the developer be responsible for
construction of roads to municipal standards, the deferral of pubiic reserves by covenant.
and the reaiignment of the parcel bqundanes $o as to prevent any development within
1000 feet of the Trans—Canada H'gh}(vay Additnonally_, there was to be no direct access
from the highway to the development It was the condition requiring the realignment of the
parcel boundaries that was appealed to the Board. A

Through the appeal hearing it was learned that the landowner had plénned to
develop a nine—hole golf course between the trailer court and the highway. Not being
aliowed to develop within 1000 feet of the highway effectively ruled out the golif course.
The Board noted that the Public Highways Development Act governed development within
1000 feet of a numbo'rod highway and that even if it approved the subdivision the
landowner had no assurance the Department of Highv?mys would issue a development
permit The fact that the Board could have ruied in favour of the appeliant but that would
not have guaranteed him any right to develop his land. posed an interesting question. Did
the Board really have final and binding planning authority? Clearly, in this case. it did not A
further question was who or what body was designated to grant variance from the

provisions of the Pubiic Highways Deveiopment Act
. °

EAS
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The reiationship b‘tv:/een the Board and the Départment of Hugﬁways was further
complicated in that in certain areas, the Board could and did overrule the Departments
wishes. In one representative case the landowner operated a filling station and had his
home on a 356 acre parcel immediately east of the corporate limits of the City of Calgary
The landowner wished to subdivide his parcel so that his home and his business could be
located on separate titles. This would save his home from being seized should his business
become insolvent The Municipal District was not opposed to the Subdivision request since
their developm.ent control bylaw showed the gas station site to be ‘highway commercial
and the home site to be country residential 1and use. The City of Calgary. however,
opposed the subdivision. as did the Department of Hugh‘ways. The latter claimed 1t had
long-range plans indicating that a proposed ring road could possibly deny access to both
parcels in the future For that reason. and because the development was contrary to
Subdivision and Transfer Regulation concerning the location of commercial facilities
adjacent to highways. the CR.P C. refused the subdivision request

df particular importance to this case was the fact that no construction was to be
undertaken. All that was asked for was the legal reorganization of an existing development
The Board ascertainad that the filling station had been built more than thirty years before’
the subdivision application and that fhe municipal district had no complaints regarding the
development or its access. Access, it was maintained. was guaranteed by existimg road
allowances. The only unresoived point, then, was the Department of Higthqi;Z;ntention
that all access to the property couid eventually be jeopardized. The Board was little
concerned about that eventuality, since all parceis have to have legal access and any future
road development would have to account for the parcel In this instance the Board did not
think the needs of the Department of Highways were sufficiently great to deny the appeal.
In addition. there was little point to not approving a subdivision that was. for all intents, an

accomplished fact.

5.4.3 Joint ownership subdivision proposs| appeals
The joint awnership of buildings. land and businesses is a very old practice: Yat the
joint ownership of land in certain types of rural residential developments posed

considerable difficuties for the regional plenning commission. Indeed, many subdivision
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proposals that involved joint ownership eventually went before the Board for adjudication
in the first case of this type a landowner proposed to create 16 2—acre lots for country
residential use on 380 acres of land Each lot was to be privately owned. whiie the balance
of the land was owned by each lot holder in the form of an undivided interest The
development posed several fairly major probiems for the Commission The creation of 16
lots at ona time wa$ contrary to the preliminary regional plan and access by way of an
easement to each parcel was not envisaged in the regional plan. in particular, the
Commission did not have the authority to imit future subdivision of the residual lands or
the authority to draft development agreements on behatf of the municipal district

; In an effort to clarify 1its powers the CRP C subdivision committee outlined 12
recommendations for the development They specified that the 16 parcels were to
represent the total subdivision of the land g_nd that road access was to be by right-of-way
to each lot, with the costs of all road construction being borne by the 1ot owners. in this
case the residual lands were to be considered agricultural and registered under one title:
the 16 undivided interests could then be lodged against the titie. In addition, there was to
be a Master agreement specifying the ownership of interests in the residual parcs! (which
were tcﬁ:e limited to oniy those with lots) and a " master development agreement which
was to specify that any future changes to the land or status of developl"nent were to
conform with plans, bylaws and regulations authored by the Commiission and the Mu,mcnpal
District The committee's last recommentation was that the matter Be referred to the
Board for its decision. The subdivision request was then refused and the way opened for
the Board to review it '

At the appeal the Board ascertained that the proposed subdivision was not on good
agricultural land and that no dwellings were to be located on a flood plain. It also found that
the Municnpal District of Rocky View was not opposed to the development as iong as it
was not forced to assu:ne liability §Or any 'costs incurred by t'he. development On the basis

“of that information the Board gave conditional appr;;val to the propbsal. The conditions
appended to the approval were sssentially those authored by the subdivisjon committee.
h The only reason for the appeal was that the Commission was not sure of its legal
authodity where development agreements were cbr\\cerned ‘!ts legal position would have

been further undermined if the Commission had approved the proposal when it was

~
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contrary to the letter of the i\Nojparcel rule; if not the spint In this nstance the Board
Order was necessary ta put authority behind the development agreements between the
developer and the Municipality. and to shield the Commission from the negative effects of
contravening on; of its own regutations

The second joint-ownership development to come before the Board from the
Municipal District of Roc\gy View entailed a proposal to create 9 lots on a half-section of
land Like the previou;s 10.05t—ownershup application it was unopposed by the Municipaiity as
long as surtable devejopment agree‘mems could be assured The Board was furnished with
detailed recommendations from the Municipality and the Commission in the form of the
twelve points mentioned in the previous appeal In the deposition of the case the approval
was based on the points previously drafted by the subdivision committee The point to be
stressed here is that the three levels of planning authority could function cooperatively to

one another's satisfaction

5.4.4 Controversy concerning the C.R.P.C. approval of outline plans

The final cause of appeals not relating to preliminary regional plan provisions
concerned the CRP.C and its appr\oval of outiine plans. in 1971 the Commission began to
demand outline plans for many subaivisnons. The advantages to the Commission of this
action was that it could evaluate not only the requested subdivision but the future
deveiopment intentions of the landowner. In addition, if the outline plan faile%o account
for Commission policies it could be returned for alteration The Municipality and the Board
were ent.irely uninvo}ved in the reviéw. The Commission reasoned that there was no right
to appeal a refusal of an outline pian since’it was not a subdivision request Th'e net effect
was that landowners and deveiopers hid to draft o,_utline'plans acceptable to the
Commussion or pass into a kind of plann'hg ‘limbo’ where there was no oppqrtumty for a
hearing. A

The situation was one that gﬁd not remain unchallenged. Landowners and
deveiopers were concarned for obvious reasons but the Board, too, was concerned that
they were being treated unfairly, if their right to appeal was denied. The situation also gave
the C.RP.C. the opportunity to demand very much what it wished where outline plans were

concernéd. The matter ‘feached its climax in May 1971 when the Board wrote to the
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Director of Civil Law for the Attorney General's Department. in the following vemn

’ "The Board recently heard three appeals in Calgary in which the
approving authority had refused the approval of an outline plan.
The approving authority required the applicant to submit an outline
plan which was to show the future planned subdivision within the
sub)ject quarter—sectloh. The outline plan. however. was refused in
each instance because none of the apphcants had provided for
public reserves. The Board is concerned that there may not be a
proper appeal from thé refusal of an outline plan. However, it may
be concluded. because the outline plan was sub’mmed as bart of the
abplicatlon for subdivision, that. in effect. the subdivision had been
refused arid therefore the applicants have a proper appeal to this
Board'(Alberta Planning Board‘filer7 1-C-59). .

The Director of Civii Law agreed that the right of appeal did exist for cases where
outline plans were refused. That decision effectively opened the way for appeals of that
nature on a routine basis if necessgry. At one such appeal the Board noted that the
municipal district had recommended approval of the subdivision subject to certa.in
conditions but thét the Commuission -refused the request because there had been no
prowvision of public reserve lands. in the decision to that appeal the Board overruled the
CRP.C. and approved the subdivision without any dedication of public reserve, it was \
deferred by covenant. The approval, however, carried with it several municipally autﬁored
.conditions. Had the CRP.C. successfully contested its position that the outline plans were
not part of the subdivision approval process and, thus, not subject to review by the
Board,tr;t.e changes withih the planning system wouid have been considerable. Not the least

o: these would have restricted the ability of municipal and provincial authorities to append

the Commission's subdivision approvals with their own land-use oriented requests.

Lo
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5.5 Interim Conclusions

When taken tc;gether the appeal files illustrate the breadth and c\omplexnty of the
planning system. They also detail the large numbers of regulations and other control
devices that have been created to manage development and changes in the status of land
use. The appeal files for‘ the period 1963-7 1 grew out of individual disagresment with the
way in which the Commn%non was pursuing its planning goais. The right to appeal planning
dec:sbns is a cornerstone of the Alberta planning system but in addition to dispensing
variance the Planning Board had the power to continually'affect the success or failure of
policy initiatives at the regional level In that sense the Board provided guidance as well as
variance.

In drafting its regional pian the Calgary Regional Planning Commission had severa;l
definite ends in view. Perhaps most basically, i.t was determined to maintain a clear
dif ferentiation between Ljrban areas (principally the City of Calgary) andAruraI areas.Ina |
sense all of the CRP.C's requirements régarding land subdivision acknowle&ged that goal.
The net effect was that.the Commission wished to keep the numbers and densities of rural
subdivision low. In addition. the Commission considered that where sybdivision was
undertaken it should be‘compleméntéry to the rural environment and econbmy,

' Regulatio?s sﬁch as the two;parcel rule and the minimum parcel size ruie were
cle.arly designed to limit the amount of rural subdivision. The implementation of a system of
land use Classes and the public reserve policy, on the other hand, were designed to ensure
thaf subdivision and development wouid be compatible with the rural land uses arounc.i
them. in effect the CRP.C. ans trying to coordinate the subdivision and deveiopment
control processes in spite of the artificial separation of the two activities by the Planning
Act .

For the most part the Commission's policy instruments were well received by the
Board Many of the appeal decisions invoived compromise. Indeed, in some instances the
Board L:pheld appeals but effectivély strengthened the control system by éxamining the
ability of the,proposed subdivision to respect the spirit and intent of the plan. in these
circumstances the Board also stressed that the variance ;/Qas in response to special
circumstances. in s;uort, the Board was acting in the accepted way for a variance grahting
.

agen function. .
gency to func . -
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The number of appeals that were heard by the Board for infractions of policies or
regulations that weére not embodied in the preliminary regional plan was proportonately

lar ger than~for the former gro';p The Municipal District <A>f'Rocky View. for instance. was

on a solid footing when it repeatedly requested the Commission to append its subdivision

approvals with municipal demands that those wishing to subdivide land and develop 1t
furnish improvements such as roads at their own expense. The nss'gé‘for the Municipal
'Qastnct was that it did not want to find itself with Costly obligatiohﬁaé aresult of land
subdivision. a pont which it identified with the public interest Th|§ fact was recognized by
the Board as it placed hability on landowners for improvements that would benefit them
directly. In such matters the Board's adjudication amounted to how mugch liability an
individual landowner could reasonably be expected to assume.

In a similar sense the Board seemed to work on the premise that the ends of the
developers were subérdmate to the larger public will as it was represented by the
‘Department of Highways. The Department was assumed to have no seif —serving intentions.
Its technical determinations were for the most part unchallengéd by the Board. It must also
be noted that any chalienge the Board chése to mount had to be céongsidered very carefully,
as the Department was Euided by codes of legisiation other than tr;e Planning Act The

éoard therefore ran the risk, in partlvcular circumstances, of causing embarrassment to 9

itself and. perhaps, to the government. The Board's réluctance to run that risk is il[ustrated
through such actions as outlining to an unsuccessful subdivision applicant a subdivision |

proposal that would not be opposed by the Department or the Board.

The matter of joint ownership subdivision appeals highlights the Board's position as
the senior authority where planning outside cities was concerned. The Board was able to
put the force of law behind the development agreements for these types of subdivisions
when thére had been no anticipation of such a heed in the planning statute. And' while that
authohty was seen in a beneficial ligwt in the case of joint ownership subdivisions it was
shown to,be an effective tool for controlling'the aspirations‘of the Municipal District of
Rocky View. The Boafd’s paor reception of the rhunicipally drafted 40-acre minimu?nf
parcel size regulatibn effectively put that igsue to rest

More generaily. the appeals show that the three levels of planning did notusually

function cohesively. This is hardly to be wondered at. since each body had different and
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sometimes confhénng responsibilities The Board's stewardship of the Planning Act‘was
tempered by its duty to protectxmdvv'duals from undue hardship The Commission was
bound to chart a ;:ontemporafy and future course for development through the
procedures of fhe Act In addition. the Municipal District seemed relatively unconcerned
with most planning matters so long as its related financial liability was hmited. With the
Commuission concerned for long range goals and the MD concerned with avoiding short
term expense. the two nominally united land use control mechanisms failed to support one
another which called. increasingly for the Board's intervention in local matters. The

situation was not one to inspire confidence in the system of planning controls.



6. MORE ADVICE AND DISSENT: THE SECOND PRELIMINARY REGIONAL PLAN AND

SUBDIVISION APPEALS

XY

®
6.1 The Objectives of the Second Preliminary Regional Plan

<y

. . . N7
in many respects the second prelimmnary regional plan was similar to its

predecessor. but in some key areas it differed notably The pian was still.preliminary in that
the Commussion still did not know enouéh about local land use demands and pfo;ected
forms of growth to commit itself to a frm regional strategy. The new plan was therefore
conceived as an intermediate step, but its preparation did occasion a review of planning
objectives and the methods of plan implementation. In general, the policies of the first plan
were found to be still applicable and were embodied in the new plan The methods of
implementing the policies. however were found wanting and an extensive reorganization
‘was undertaken In effect. the Commussion endeavoured to make i1ts controls more
comprehensive and more obvtously mtegrated INto a single system.

The plan was again bound by a series of broad objectives, chief among which was ,
Q}lesxre to achieve grieater cooperatlon between the Commuission and its member
mumcxpalmes Through cooperat:on it was believed, would come a better understanding
of the wider land use concerns of the region. as well 3s,the commitment to deal with them.
Cooperation was also paFtiCUlarly needed since the Commission-intended to establish
population and subdivision densities whioh, in order to be effective. needed full municipal
support . l

The density regulations were brompted b;l the Commission's fear that the city of
Calgary was threaten.ed by creeping subdivision beyond its boundary which, when future
urban expansion was undertaken, would cause all manner of difficulties. To facilitate its
polucxes the Commlssnon wanted to establish a system of dlstncts that would be ‘ -
recogmzed in the member - munncnpalmes development control or zoning bylaws To that
end the plan we{s abpended by a r_nhp shovgmg the plan area divided into low, medium and
high density districts (see map no.9). Tt;e city of Calgary and the rural towns and villages

were all desugnated high density d;stncts and the majority of the land on the fnnges of the

(o2
city was envisaged as allowing 3 moderate Ievel of subdnvusnon and population. The balance
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of the land in the plan area was considered suitable for a low density of population and
subdivision Aithough generalized. the map was sufticient to illustrate to undnvu“s and the
member municipatities that subdivision and development in large portions of the plan area
was ‘to be restricted

The Commssion s prime consideration in the determination of which areas were
included within the three categories was that good arable land not be subdivided
Obviously. the urban areas had to be considered in relation to the demand for naw tand for
urban uses but thé clear intent af the density regulations was that they restrict subdivision
;?artlcmarly wsthmfagnc,ultural areas Thdy were. for th@most part. included in the low
density district which had a standard parcel density of four parcels per quarter-section
with eight parceis the maximum allowable number Even though that represented a )
fpotentially high amount of subdivision the Commissionbeiiaved that the average density
for agriculturai areas de\be kept well below the standard The medium density district
was envisaged as one where 4 controlied transition to urban land uses would be allowed
over the long térm_ The :tandard parce! density was the same as that for low density
districts but the maximum parcel number could be as high as sixteen The larger number of
parceis per quarter—section also mga;wt that smallsparcals could be created which. it was
hoped. would help reduce the 'demaﬁd for small holdings in agricultural areas. The high
density districts had no stated standard or maximum density as their primary purpose was
to provide for development to urban densities withn urban mmicipalities-, townsite
subdivisions, resort co‘tugo subdivisions and highway commertial subdivisions. In short,
through the density reguiations the Commission was attempting to take a leadership role
wath respect to the location of both subdivision and development it wanted to guide rather
than to react to urbanization pressures. ‘ '

As another part of that broad objective the Commuission drafted a broad array of
land use provisions which, amongst other items, called for the drafting and implementation
‘of zoning or developgent control bylaws and formed a guide to the alfc»wable land uses
for each of tho land use categories authored by the Commission. The provisions not only
gave body to the plan policies but formed an added measure of control over subdivision
and subsegquent development Their impacts were wide since the Cpmmission's member

muhicipalities could not allow development that 'was in opposition to the spirit and intent of

ke
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the pian Simiarly. by statute. the Board was precluded from making appeal decisions that
were against the plan The Commission must have been aware that such an extension of
control wouid be contentious

About a year after the preliminary regional plan was adopted in January 1972 the
Municipal District of Rocky View adopted a municipal general plan which included
proposais relating to development control the provision of public reserves. and the
extension of services within the MD A zoning map was also included The general pian
was seen as an extension of the preliminary regional plan In generai teﬁﬁs, it was intended
to transpose the overarching regional policies to a more specific level. in keeping with the
circumstances and characteristics of the municipality The pian also allowed the council to
establish its own policies respecting the pattern of private and public development within
its aree Qf jurisdiction 4 |

Wntﬁm a general pohc)tectlom the general pian recognized the probability that
some land within the M.D w9u|d be required for urban expansion in the future To ensure
that this expansion would not be jeopardized by sprawl on the urban-rural fringe. the plan
specified that a two mile wide strip of land contnguo;:s with the Caigary city boundary be
zoned for a minimum parcel size of 20 acres The Dtétrnct's rural communities -were also to

, . .
be encouraged to attract low der;svty industrial development and additional urban
development Both qf these points were in concord with the objectives of the preliminary
regional plan .

Where small parcel develépment was concerned. the general plan followed the
Commission’'s guidelines. While 1t was realized that the demand for small parcels was quite
great, theirr unrestricted expansion was considered not to be in the best interests of the
municipality. The council therefore proposed to limit smail parcel developmaent to rural
residential zones and rural farming zones Small holdings of all classes were not to
interfere with extensive agricultural pursurts and the boundartes of the small hoiding zones
were to be deter;mir:ed by the development E:ontrol bylaw The Sizes of the parceis and
their densities within the zones were reguiated by the przoliminary regional plan.

The body of general policies was augmented by 4 listing of more specific control

measures. setting a rmgd of mimimum conditions or reguiations that had 20 be met for

deveiopment to be approved These were incorporated in the zoning bylaw
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The standards were most restrictive for general agricultural land uses These were
the most prevalent in the district and many of the reguiations were designed to protect the
economic and physical attributes of the agricultural industry The restrictions became
progressuvew more detalled for land use classes that allowed a greater variety of uses and
higher population and parcel densities Predictably the Municipal District was concerned
for its financial hability with respect to new subdivision and development Thus 1t was
clearly stated that the Municipathity would assume no responsibility for the provision of
water supplies to any development or provide for. the removal of waste of any kind
Similarly the Municipality assumed no responsibility or liability for damage to property
resulting from flooding.

The future land use map appended to the pilan provided a practical demonstration
of the local land use objectives For example large scale recreational areas were
propoéed for certain reaches of the Bow and Elbow Rrv_ersA as well as portions of the
Nose Creek area Blocks of land for industrial use were set aside adjacent to the
north—east and south-east boundaries of the‘city of Calgary In addition. many of the
District's towns and villages were designategd as urban growth centres Zones for small
farms. country estates and small holdings were also created The land use map was seen as
an important tootl to Hlustrate the MD 's general policy ams The council of the Municipal
District had a vested interest in seeing that the plan was well understood since it was

adopted as a bylaw and as such had legal force. .

6.2 The Relationship Between the Preliminary Regional Plan and the Municipal District

of Rocky View s General Plan

The Municipal District of Rocky View s general plan was sut;ordinate to the Calgary

Regional Planning Commission s prelwminary regionai pian f\s such, the general plan was
intended to provide for. the Municipality. a practical method of relating the planming policies
of more senior planning authorities to the particular local circumstance. The task ;/vas a
considerable one since the alternative growth strategies for the city of Calgary and the
region had not be\on completed and the siting and form of future expansion was entirely
un&ecided. The goal of the preliminary regional pian in light of this. was to 'hoid the iine on

expansion and attempt to contain it until urban expansion could be managed more
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eftectively

The pcpulation and density provisions of the preliminary regtonal plan were
believed to offer a means of restricting subdivision thereby making urban expansion Into
the region @ more dif ficult matter to achieve However. previous experience had indicated
that the restriction of subdivision was unsatisfactory in the absence of effective municipal
control over development. a point which explains the Commuission’s interest in influencing
its member's general plans and development control and zoning bylaws For its part the
MD of Rocky View s general plan would seem to |nd|caté that the Commission's
intervention was not unwelcome The Municipatity, after all. had stated that unrestricted
small parcel development was not in the best interests of the Municipality

When viewed together. the preliminary regional plan and the MD of Rocky View s
general plan present a coordinated approach to the problem of urban containment. though
each went beyond this issue to embrace a host of other plannmé issues For the most part.
these other issues were not contantious The appeal files will be used to demonstrate
policies attracted disagreement. and whether the intentions of cooperative regulation of
subdivision and development survived exposure to real circumstances and the Alberta

Planring Board's intervention

6.3 The Division of the Appeais

While the preliminary regional plan and the general plan provided more detailed
descriptions of iand use policies and control procedures, the basic ends to which those
policies were directed remained unchan from the first preliminary regional plan.
Characteristicaily. then, the appeals arisin from disputes with the second preliminary
regional plan were not very diffek‘;wt from\those deait with previousty The adoption of
the ge‘neral municipal plan also didnot alter/the fact that the MD and the Commussion had
markedly dif ferent expectations of th‘g-b‘nefits the planning process was to provide At
the root of these dif fering expectations, still, was the variance in th;a time frame within
which the respective authorities worked.

The appeals studied here cover the period 1972-78 and may be divided into two
major groups: those which the CRP C considered were opposed to their long-range

goals, and those appeals to which the Municipal District and provincial agencies objected.
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The division of the appeals N this manner is designed to Illustrate the functional
relationship between the Commission s subdivision controls and the MD s development
controls with the Alberta Planning Board playing its pivotal rote between and over both

agencies

6.4 Appeals Arising as a Result of the Preliminary Regional Plan

in Chapter S the appeals which arose as a result of the preliminary regional plan
were divided into four sub—groups Since the second prelimnary regional plan did not alter
its basic policies that division remains fully applicable The secénd plan s implementation
procedures. howaever were stated ‘with more precision in-particular areas. Thus the group
of appeals labelled subdivision proposals not meeting land use gudetines has been made
more specific. aﬁd now Includes appeals dealing with farmland conservaton. farmstead
isolation. prematurity of subdivision. subdivision in the vicinity of arrports, and subdivisions
considered to be contrary to orderly and economical development Otherv{nse,the appeals
are grouped into therr former sub—groups the two-parcel rule. ne\mlmum parcel size
regulation. and the provision of public reserves. ~

.. ¢

6.4.1 Subdivision proposals not mesting land use guidelines

Appeals aganst the agricultural land conservation guidelings

One of the Commission s most basic land use desires was that agricultural land
should not be subdivided where 1t was capabie of agricultural production. This objective
was backed in a variety of ways. all of which were aimed at restricting subdivision.
Subdivision was only to be allowed in areas specifically designated by the Municipality 'n
the Commission s view. the prevention of all subdivision was co‘mpletely compatibie with
1ts broad goals of agricultural land conservation and orderly and economical development

During the study period the policy of agricultural land conservation was used by
the Commission to refuse 45 subdivision proposals. This was. by far. the most common

. :

reason for the refusal of subdivision requests. The Board backed the Commission s
decisions in 31 appeal disputes, 12 subdivision requests were épproved through the

appeal process. and in two gases the Board ruled that it had insufficient jurisdiction to

render a decision
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Of the 31.appeals re;-ected by the Board. 27 were opposed by the Municipal
District of Rocky View as weli as the Co;nmussmn and while the major reason for refusal
in ail cases was farmiand conservation (see appendix no 1). a host of other reasons were
furnished These included topographical limitations. problems with road access.
prematurity of subdivision and deveiopment. as well as the premature extension of
subduv:snon into areas otherwise free of subdivided land. ‘For the most part. the subdivision
proposals were for parcels of 40 acres. though parcels as large as 80 acres and as small
as 4 acres were also requested -

in ruling on the appeals the Board looked to the spirit and intent of the prelimnary
regional plan The Board's interpretation of the agrssuitural land conservation policy was
broad but 1t frequently cited the fragmentation of agricultural land by subdivision and the
intrusion of subdivision as factors contributing to tf:e denial of appeals I_n addition, the
Board viewed the SUblelSl(;n proposals in two hights those for parcels which would. in
the words of the appellants. reman agricultural. and those which would be let to develop
into small holdings and country residential holdi;wgsWhen appeals were lpdged and argued
on the basis of compassionate circumstances there was no evidence tha\t the Board was
influenced to bend the plan's provisions. Overall. the Board seemed intent upon a rigorous
examination of each appeal. regardless of peripheral circumstances. -lt\would seem clear
_that the Board regarded the agricuitural land conservation guidelines with favour and
generally upheld them on appeal. .

" In one of the first appeais aéamst the conservation policy (Alberta Planning Board
file, 73-C-482). a landowner proposed to subdivide two 40—~acre parcels from a quarter
section It was maintained that since the land dapability was only fair and non-arable, the
‘conservation argument could not reasonably be applied to it For its part, the Commission
argued that the productive capacity of the land was not the only criterion upon which the
conservation policy relied. But in this case. the land was regarded as good pasture land
and, hence, agriCUlmrally productive. In reaching its decision the Board agreed-with the
Commussion. The particular subdivision proposal. it was said, would resuit in the formaiion

of uneconomical parcels which would, in turn, remove the land from agricultural

production
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In several subsequent appﬁals tor bountry residential/agriculturat parcels simitar

decisons were rendered One of the consequences was that residential end uses wereino
"longer specified and the appellants increasingly began to spec:fy ‘agricuitural pursuits’ as
the end use for subdivided parceis. The Municipality. Commussion and Board were alert to
this strategem. however and began to scrutinize the proposals for their sincerity
Statements like the following ~ "Although the purpose of the subdivision is to crleate an
80-acre parcel which the appellant may farm jointly with his present land holdings. this
Board i1s concerned with the creation of two parcels of 80 acres in size which would be
the first intrusion on a good agricultural quarter and would represent partual fragmentation”
(Alberta Planning Board file, 74-C-55 1)-began to appear alongside the denials. Even if a
subdivision proposal specified an end.use compatible with the local zoning. acceptance
was not assured. In Alberta Planmning Board case 74-C-528. an application was made to
subdivide two 40-acre parcels from a quarter section. The subdivided parcels and the
80-acre residual parcel, it was said. were to be used;for unspecified agricultural uses. But.
although the land was zoned for ‘general agriculture the Board denied the appeal and
stated that the appeilant had to improve the productive capability of the &and through
subdivision to justify-any such request In the absence of this justification the proposal
could not have merit :

Similarly, even where distinctly agricuitural end uses were dentified the planning
agencies weighed the potential requirements of the use against the potential negative
effects of creating new subdivisions. In one such hstance {Alberta Planning Board file, |
76-C-137). a landowner wished to subdivide his quarter-section into two 80-acre
parcels. He proposed to operate a feed lot operation on one of the parcels whilst
continuing to farm the other. The subdivision was requested to isolate the and on which
the feed lot was to be located from the landowner's farmstead. Failing such a separation
the landowner stood to Ios‘é his farmstead should the feed lot become insoivent In
denying the appeal the Board indicated that feed lots were poor uses for high quality
agricultural land and would be better located on land of low agricuitural quality.

' Even appeals based on tompassionate grounds did not escape rigoroug scrutiny. In
Alberta Planning Board cases 75-C-18 and 77-C-323. for example. none of the planning

agencies was swayed. In the former matter. a landowner proposed to subdivide two
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40-acre parcels for an unspecified agricultural use as well as to provide bullding sites for
his son and daughter In this instance the Board was unable to ascertain any parucular
hardship and in its ruling stated "4 that unless there are demonstrated compassionate
circumstances such as evidence of hardship. the Board 1s opposed to the subdivision and
fraémentanon of good agricultural land” In the latter case. a landowner proposed to \3
subdivide an 80-acre parce! into two 20-acre parcels. leaving a residual parcel of 40
acres The two 20-acre parcels were to ke ysed as country re.sndentnal holdings Tf':e
landowner i1t seemed. was unable to put tﬁe\éiaerely imited' land to any agrnculturai use.
but the Board maintained that th8 landowner's inability to use the land did not then make it
surtabie for country residences. In denying the appeal the Board indicated that non—crop
intensive agricultural pursuits could be supported by the land

The 12 subdivision proposals approved after appeal to the Board showed several
common attributes (see appendix 2). b eight cases it was démonstrated to the Board's
.satisfaction that bona fide agricultural pursuits were intended. In two other cases (Alberta
Planning Board files. 75-C-140 and 76-C-124), subdivision of Iand.was necaésary for
the division of property in divorce settiements. In both instances. however, tﬁe Board first
ascertained that the parcels would remain in agricuitural production. In another instance
{Alberta Planning Board file, 76—C—é76). a landowner reguested permission to subdivide
two 40+ acre parcels from his quarter—section. The request was refused by the CRP.C
but, like the majority of thesé cases, was favoured by the Municipality. At the appeal the
Board found that the land was of poor quality and had little agricultural potential of any
kind. The Board therefore ruled that the subdivifion would not adversely affect the
Commission’s policy. In the last of this sub—group of appeats (Alberta Planning Board file,
76-C—3i2), a landowner proposed to subdivide two 20=acre parcels from a 124-acre
parcel The parcels were to be used as rural hoidings, a use which the Municipality did not
object to since the land was zoned for 'small holdings. The Commission believed that the
subdivision would be contrary to its conservation policy but the Board ruled that since the
zoning aliowed small holdings and the land was highly suitable for country residential uses
the appeal shouid be alldwed Of all the cases only 76-C-3’7,2 seemed to offer a severe

chalienge to the Commission's interpretation of its agricultural land conservation

guidelines.
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The remaining two subdivision proposals which were refused by the Commission
were not ruled upon by the Board It will be remembered that under the Planning Act.
1870. }Qg Board was precluged by section 16(b) from makmg any decision that was
contrgry to a regional plan or preliminary regional plan In both of these cases (Alberta
Planning Board files, 76-C-261 and 76-C-330). the subdivision wouid have created a
number of parcels greater than allowed under the density provisions of the preliminary
regional plan These .appeals therefore fell o;:,ta’nde the Board's jurisdiction

Appeals against the farmstead LEQI.E{LQ.D guidelines

Another facet of the agricultural land conservation policy was a provision whereby
farmers who wished to retire (or otherwise stop farming) could 1solate. their farmsteads
from the batance of their home quarters by subdividing a single small parcel L\xpon which
their farmstead was located The rationale behind the provision was 5 belief that
productive land could be kept in production, and in parcel sizes large enough to be
economically viable. whilst allowing farmers to dispose of their land but not theirr homes
and outbuildings. Similarty, the demand for small holdings generated by rural residents
could be met to some extent through the farmstead isolation provisions.

The majority of the homestead 1solation subdivision proposals were for land in
areas zoned ‘general agricultural’ and the Commission was aware of the potential for
farmstead isolation provisions to be used to create country residential parcels for resale.
The Commission therefore specified that isolations would be considered only for
quarter—sections that had otherwise not been subdivided In addition, each reqﬁest was
scrutinized by both the Municipality and the Commission to ascertain its sincerity and ability
to fulfill the spirit and intent of the preliminary regional plan. !

During the study period the Board was ‘asked to rule on nine farmstead isolation

" appeais. six of which it subsequently approved. In the ’first {Alberta Planning Board file,
76-C- 154), a landowner proposed to separate a 4—acre parcel from a previously
subdivided quarter-section. In most respects the proposal was acceptabie but the fact
that a 1-acre parcel had been subdivided prevented the Commission from granting
subdivision approval. At the appeal the Board stated that it was satisfied that the proposal
met the spirit and intent of the preliminary rbgianal pian and that the Municipality couid

satisfactorily control development on each of the parcels. Accordingly, it allowed the
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appeal

A later farmstead isolation proposal (Alberta Planning Board file. 76-C-15). was
opposed by the MD and the Commussion who maintained that the proposal was actually
for the creation of a country residential parcel on prime agricultural land. The landowner
proposed to subdivide a 20—acre parcel from his quarter —section, but as he had made no
attempt to move his outbuildings to the parcel the suspicions of the local planning agenctes
were aroused During the appeal the landowner stated that his intention was ta live on the
farmstead parcel and that he had simply not moved the buildings but intended to do so
once the matter was settled The Board found that the proposal was a legitimate one to
which 1t could give approval - ¢

The Board's role in reviewing the proposals was roughly akin to the gathering of a
third opinion. yet the Board had final powers of approval. In Alberta Planning Board case
77-C-437. both the Commission and the Municipality expressed reservations about the
sincerity of atandowner's request to subdivide a 30—-acre parcel from a 100-acre parcel.
The local planning agencies belteved the isolation provisions were being used to create a
country residential parcel on pryse agricultural land, whuch would have been contrary to
the local bylaw, as well as being too large and too near the Trans—Canada Highway. At the
appeal. however, the Board was satusfned that the landowner's intentions were genuine. The
appeal was allowed but the Board sbecified some major alterations to the proposal. The
parcel site was reduced to 15-acres and the dedication of a service road was also
required. In addition, the landowner was to assume all costs for improvements to bring the
parcel and its access to prevailing municipal standards.

in that instance the Board was able to work an equitable compromise. something
which was not possible in the following three appeals. all of which were denied The first
illustratés the subjective nature of the judgements concerning this class of requests
(Alberta Planning Board file, 76—-C-201). The landowner proposed to create one 20-acre
parcel on his unsubdivided quarter-section. The Municipal District of Rocky View
recommended that the proposal be 4accepted as long as Municipal conditions respecting
cash-in—lieu of reserve land and road right-of—way provisions were embodied in the
subdivision approval. The Commission, however, believed the landowner intended to

dispose of the parcel as a country residential holding. Based on comments at the appeal

)
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hearing. the Board agreed with the Commuission. stating that the effect of this subdivision
would be to create a country residential parcel on prime agricultural land” The principal
point of interest however was Jthat the Board Order did not specify the informatiqn on
which the refusal was based

Alberta Planning Board case 76-C~ 166 was quite similar in that a landowner
requested a 10-acre subdivision to 1solate his farmstead Here. both the Muhicipality and
the Commission opposed the proposal. though the Municipality had also taken the
precaution of specifying a service road requirement For the Commussion s part the
subd:v‘uscon was described simply as ‘bad planning’. since the proposed parcel was directly
adjacent to the No.2 Highway easement and the Commuission was not assured that the
proposal was for a bona fide farmstead isolation. At the appeal hearing the Board stated
that it too was of the opinion that the parcel would fragment good arable land and was
poorly planned. In denying the appeal. however. the Board left some doubt as to whether
the parcel's poor planning or contravention of the farmstead isolation guidelines was
chiefly atissue. ,

The Board's refusal of another farmstead isolation request (Alberta Planping Board
file, 75-C- 17 1) came about because the parcel lay within an area to be annexed to the  ~
City of Calgary. In the Board's yudgement the land was destined for annexatlon and
development, since the separation of the homestead from the quarter-section had little
practicat purpose. The appeal was therefore demed.

In another similar, but much larger appeal, the Board ruled on Alberta Planning
Board files 75-C-170, 75-C-174, 75-C-175, 75-C-176 ;nd 7S—C-220A In each case
the subdivision proposal was to take a 20-acre parcel from previously unsubdivided
quarter-sections, except for one case where the desired parcel size was 40 acres. In
each instance the Municipality had recommended approval subject to agreements
regarding road widen}ng, the payment of taxes, and the deferral of reserves by covenant

The proposals were for six adjacent quarter-sections which the Comrﬁission
considered were informally forged into a block to make them attractive for future
urbanization. In view of thts, the Commission questioned the sincerity of the several
owners contention that the balance of their quarter-sections would remain in agricultural

production. The CRP.C. then refused all of the requests saying that they failed to respect
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the farmstead tsolation guidelines of the prelimmnary t'/’eglor\al plan At the ap;;eal it was
decided to treat the related cases as one large mand’/r and the Board saw Its obligation as
being one of we:gﬁlng the partcular asprrations of éach appellant against the larger public
interest’ The Board noted that the area was under study for future urban development but
that the timing for the transition to urban land uses was unknown. The Board believed that
the land would offer the greatest number of planning options if it remained unsubdivided
n upholding the Commussion s decision to ref(ye/fhe applications the Board stated that the
public interest was best served by restricting the number of land titles.

Appeals against the orderly and economic development land use guidelines

In the first of this class of appeals (Alberta Planning Board fite, 72-C-177). a
landowner who had preﬁously subdivided two 20-acre parcels made an additional request
to subdivide two more 20-acre parcels The tand was zoned for country residential use
but the Commission refused the proposat because the propdsed parcels were not
consecutive with the existing ones. In the Commission s view, the landowner was
attempting to isolate the parcels to make 1t less Iikeiy that future subdivision requests
would be opposed. At the appeal. the Board agreed that the proposal was both disorderly
and illogical and they denied it

In this class of appeals. the economics of development were considered as much
as the orderliness. In Alberta Planning Board case 76-C-293. a proposal was made to
subdivide a quarter—section into two 80-acre parcels for agricultural use. The Muncipality
recommended that the request be refused as the subdivisioﬁ was projected for an area
that was otherwise unsubdivided. TheuCommission clarified this objection by stating that
the provision of services to the subdivision would be too costly. The C.RP.C. maintained-
that, in general, subdivision should be confined to areas where services were readily
accessible. The Board agreed with the Commission’s contention and its estimation of the
proposaJ and denied the appeal. The Board stated that if a subdivison did not actually
contribute to orderly and economic development it could not comply with the sbifit‘ and
intent of the Act Similar decisions were reached in like appeals, ‘sué:h as Alberta Planning
Board files 76—&-275. 76-C-259 and 76-C-472. in the last case. for example, the
Board stated that "the provision of services on a piecemeal basis {was] uneconomic and

N

[did] not constitute sound planning’
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Yet three of the eight appeals of this class were approved by the Board In the

* first (Alberta Planning Board file, 74-C-149). a landowner proposed to subdivide a

50-acre parce! ‘f;rom a quarter —section to satisfy the wishes of a minority partner in the
holding The Municipahty and" the Commuission believed that the size of the parcel could
prejudice future subdivision Neither planning body had any other objections to the
proposal At the appeal the Board learned that the reason for requesting the odd paréel
size was that the minority interest in the land arhounted to five/sixteenths of the total In
the absence of other difficuities the board allowed the appeal

In case 74-C-295. a landowner proposed to subdivide a -40-acre parce! from a
quarter —-section The poor quality non—arable character of the land was not disputed by
the Commussion, rather, it opposed the subdivision with the MD.'s support on the basis of
its presumeci poor road accessibility . At the appeal it was \&rned that the landowner lived
immediately adjacent to the proposed 40-acre parcel and that the telephone line and
power easement passed through the parcel The landowner further maintained that since
services had already been extended they could only become more economic through
additional usage. The Board saw merit in the landowner’'s argument and, given the poor
quality of the land. approved the appeal.

In a somewhat similar case (Alberta Planning Board file, 76-C-171). a proposal
was made to subdivide a 20-acre parcel and a 40-acre parcel from an existing 138-acre
holding. The land was situated on the Old Banff Coach Road and both parcels were
intended for country résidential use, In accordance v;/ith the zoning bylaw The
Municipality s oblwm what they perceived is a poor parcei design which they
feared cduld hﬁr\per the future extension of roadways. The Commission reaffirmed the
Mtj.'s objection and refused the request The Board. however, found that bo;h parcels
were furnished with legal accesses. in approving the request the Board noted that it was
not satisfied that roads for future subdivisions needed to be set aside so far in advance of
a demonstrated need.

in general. the ;.Sreliminary regiénal plan’'s land use guideiines were very broad and

~ enconmpassed a host of objectives from 3 variety of statutes. it was therefore not

surprising that several subdivision proposals were refused on the grounds that they failed
to respect the plan in that they were substandard with respect to other provincial policies.
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Overall these were special appeals in that the matter of their propriety under the plan
hinged upon points which the Board had the power to interpret and waive.

In Alberta Planning Board case 73~C— 118 a landowner proposed to subdivide two
40-acre parcels from his quarter-section The MD. was in favour of the proposal subjett
to the usual assumption by the landowner of all costs for road construction, culverts and
crossings. The Commission refused the request since the landowner had not furnished »
access t& both sides of the parcels which were érossed by Beddington Creek. At the
appeal the Board ascertanned} that Beddington Creek was, at best an ifitermittent creek and

ould ribt be considered a hydrographic feature. The matter was then returned to the
Commission for re—examination. in effect though. the Board recognized the legitimacy of
the subdivision but did not render a decision. )

in Alberta Planning board case 73-C-6483, a landowner proposed to subdivide a 3'3‘?

1 62-acre parcel from a S-acre parcel for use as a country residential lot The property ;
was located in Bragg Creek. a resort community. The Municipality had no objections to the - ﬁ
proposal as the land was developed and the local zoning was not challenged. The d
Commussion found that the subdivision was planned to give a separate title for a lot on
which a cofttage had stood since 1948 but nonatheless refused it due to access problems.
The Subdivision and Transfer Regulatlon required a 66-foot roadway, but the appellant dud‘i
not wish to install the full width road to service only one dwelling. At the appeal, the Board :
ruied that the entire matter of access in parts of the community could be brought to %
_prevailing standards only through extensive replotting. In view of that, the‘ Board saw no ’ 1\
harm in allowing a road of substandard width so long as the cost of its construction was g
%&ne by the landowner. In addition. he was to enter into an agreement with the Muncipality
regarding oth_er municipal éongitions such as the provision of reserves and culverts and . ¥
crossings. L 1
In a similar abpeal {Alperta Planning Board file, 76-C-498), a landowner proposed
to subdivide a 20—acre parcel from a 73-acre parcel for use as a campground. The
Municipality favoured the proposal but the Commissic;n required the landowner to provide
a 132-foot wide road righ_t-—of_—way to service the development The standard width of
roadway required by the Subdivision and Transfer Regulation was 100 feet The landowner

maintained that the standard width road was sufficient to serve the projected needs of the

-
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c\ampground and lodged an appeal At the appeal the Board found that the Commission s
requ:remém was neither requested nor féqwred by the Regulation or by the road
authorities Accordingly. tﬁe Board allovx:ed the appeal and the construction of the standard
width road. In these matters. the Commussion's conditions were judgements base?ﬂore
on practice than on policy. and so :vere rather eadily rejected.

5 The subjectivity of the planning authorities decisions 1s nicely rllustrated in an
.apgelal agahst the refusal of a subdivison proposal to create thirteen 2—acre parcels and a
residual 1Q4-acre parcel on a holding of 155,25 acres (Alberta Planning Board file
74-C-47) The'Muncipality did not object to the proposal but the Commussion rejected the
‘requesté because it believed the fifteen degree siope of the majority of the iand preciuded
con\'r'ement develcgpment At the appeal. the Board ruled that the landowner could proceed
with the subdivisioncas 1&ng as he aﬁhered to conditions speciﬁed by the Department of
the Environment and the plans of engmegrmg consultants retained by the’ Iandowner to
desugn the subdivision The Board found that ‘with these condmons the subdnvusuon c0uld
permut an acceptable use of land with littie agrncmturaf capdbmty

Alberta Planning Board case 72-C-565 agaln dealt with topographuc concerns The
Calgary Regional Planning Comhwissqon refused a subdivision proposal which would have
_ created six 0 40-acre lots and a re‘ﬁidual parcel of 121 acres as it believed the
ruggedness of the site would preclude convenient development The Municipality did not
oppose the proposal as it was in accordbwith . cai zoning The Board (ound that the
land was consider;d the best ur{subdivided ﬂme area and was within the accepted
boundary of the community. it accordingly rulca that, as o;ﬂy seveh parcels were to be
created and the density was similar to that existing in other parts of the hamiet, the
,proposal was acceptable. The approval carried the condition that the landowner enter into
an agreggnent with the Municipality to provide services at no public expense. Similarly,
reserves were to be set aside in accordance with the CRP.C s requirements. '

‘Topography was ag;mn the reason used by the Commission to refuse a proposal to
subdivide a 20-acre parcel from a 50-acre parcel (Alberta Planning Board file,
72-C-589). The Commission stated that the parcel was subject to flooding and afforded
only a gingle building site. hence the s;bdivision was unnecessary. The Municipslity was

similarly opposed to the proposai and they refused a request to have the land rezoned
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from general agriculture 1o irural holding The matter was appealed and the Board did not
render a decision as the proposal was contrary to the preliminary regional pian The
Board's refusal to render a decision effectively closed the matter

Appeals against arport vicinity land use guidelines
The final sub—group of appeals arising as a result of the land use guidelines
concerns subdivision 1n the vicinity of airport faciities The plan clearly restricted most

Ssubdivision and development near such facihties but several appeals were generated In the
first a landowner proposed to subdivide fifteen 4-acre parcels with the balance of the
quart‘er-—sectlon held by undivided interest among the fifteen lot holders (Alberta Planning
Board file. 72-C-124) In most respects the proposal was like the muitiple owner ship
proposals advanced in the late 1860s. The Municipality favoured the subdivision and even
went so far as to change the local zomng from general agriculture to ‘small holding to
accommodate the proposal The Commussion. however. objected to the zoning change and
referred it to the Board while also refusing the subdivision request because of its location
adjacent to the; Airdrie Airport (see map no 10) At the subsequent appseal the Muncipality
stated that the Airdrie Airport was a private facility and so was not subject to the pian In
additon_ the airport was only licensed for private arrcraft and the volume of traffic was
small. In short._ the M.D didyot see tﬁe arrport as a possible impediment to development
The Board. however, agreed with the Commuission and stated that the subdivision was
contrary to the spirit and intent of the preliminary regional plan. Given that, the Board was
unable to render a decision. in effect, of course. the matter was settied to the
Commission’'s satisfaction and the question of the Municipaiity s chanée of zoning became
irralevant - but r:ot to the MD.. as became clear when the Board was asked to hear a
similar appeal less than a month later (Alberta Planning Commission file. 72-C-1 85). The

apropo'sal was to subdivide a quarter -section into four equal parcels with an additional
1/6—acre parcel set aside f'or dedication of public geserve. The quarter section was located '
about one-half mile from the Airdrie Airport in an.area that had only recently been zoned
for agricultural use. Now it was rezoned to ‘small holding’, as the M.D. repeated its
argument that the Airdrie Airport was not the kind of facility to which the preliminary
regional pian applied. Again, the Commission refused to accept the Municipality's

contention and refused the subdivisfon request The appeal met with the same resuilt as the
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first. the Board held that as the proposal was opposed to the pretiminary regional plan 1t
did not have the jurisdiction to render a decision

The land around the Airdrie Arrport must have been exceptionally attractive
because a few months later yet another appeal was lodged This one concerned the
Commussion's refusal of a subdivision proposal to take a 10-acre parcel from a
quarter—secuoh for the 1solation of a farmstead (Alberta Planning Board file. 73-¢~ 10(1)
On this occaston the MD opposed the subdivision based on the Board s previous
treatment of requests In the vicinity The case hinged on the fact that it was for a
farmstead 1solation and not simply for the creation of speculative properties In additon.
there was no controversy over changes to the local zoning At the appeal the board fround
that the farmstead had existed prior to.the establishment of the awrport and that the
circumstances were sufficiently dissimilar to previous appeals that it had jurisdiction in the
matter It ruled that the request was not opposed to the provisions of the preliminary
regional plan regarding subdivision adjacent to arports ar those affecting farmstead
1solations. Accordingly. the subdivision was allowed. but with the condition that the
landowner assume all costs for the construction of roads. culverts and the like He was
also to provide public reserves to CRP C. specifications.

— .

The next case of this type heard by the Board concerned a proposal to subdivide a
40-acre parcel from a quarter —section i the vicinity of the Calgary Internationai Airport
(Alberta Planning Board file, 73-C~277). The zoning for the area was ‘'general agricuiture
and the M.D. opposed the subdivision. The Commission had originally been inclined to
accept the subdivision but refused it when it was learned that the property lay within the
25-30 NEF (noise exposure forecast) contour in informmg> the applicant of its decision.
the Commission noted that the Board had consistently opposed subdivision near airports
where the parcel density would be increased. In addition. the Commission stated that
development in the area would be inconsistent with safety and noise factors. but it took its
stance purely on the basis of the Board's previous actions. since it knew that the Canadian
Air Transport Administration had no objectnons to the proposal. That lack of opposition led
}n Board to aiter the Commission's refusal. with the proviso that development be directed
into portions of the parcei outside the 25 NEF. contour Thus. the approval was qualified.

and the Commussion s judgement was not compietely challenged. \



In the final appeal of this kind {Alberta Planning Board file. 76-C -224) a langowner
proposed to subdivide a 140-acre parcel into seven 20-acre pgrcels tor disposal as rural
holdings The use was compatible with the local zoring and was unopposed by the MD but
the Commussion thought that the land lay within the 30 NEF contour of the Calgary
International Airport It refused the subdivisiop request Then, upon appeal. the Board
ascertathed that the Commussionfhad been in error The appeal was therefore allowed n
the Board s opiion. the'zonmg was appropriate for the projected land use. which. in its

turn was an appropriate and surtable use for the land

6.4.2 Subdivision proposals contrary to the two-parcel rule

While the two-parcel rule. as such. was almost completely supplanted by the
parcel density regulations. there were Occasions when landowners requested subdivisions
which would have resulted in more than two subdivided, yet undeveloped. parcels on a
quarter —section. When such a situation arose the Commissicn could not approve the
request and an appeal could be made. though the number was greatly reduced by the
second preliminary regional plan. o .

The first appeal (Alberta Planmng Board file. 73-C~-304) was aganst the
Commussion s refusal of a request to subdivide two 40—acre parcels from a 80-acre
parcel. The 80-acre parcel represented the balance of a quarter-section from which two
40-acre parcels had prev}ously been subdivided. The Municipality considered that the
development ‘on one of the parcels was below acceptable standards and declared that if
the new subdivision request was granted there wouid be three undeveloped parcels on the
quarter. For that reason they opposed the requesi The Commussion. similarly, refused the
subdivision. The matter was appealed and the Board found that the landowner could
request a single parcel with no difficulty. If the parcel size of that subdivision was 80
acres the landowner couid develop half of the parcel and then request future subdivision

without compromusing the policy. The Board then ruled that subdivision approval be

granted for a single 80—acre parcel with attached conditions that specified that i
development to muncipal standards be undertaken on one—half of the parcel and that the
landowner dedicate land for road widening, public reserves and assume all costs for

culverts, crossings and internai roads. In this instance the landowner was presented with an
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alternative that was acceptabie and which did not challénge the policy

In the next appeal against the two-parcel policy (Alberta Planning Board file,
795-C-333). a landowner proposed td subdivide one 20-acre parcel from an existing
60-acre parcel for use as a rural holding The Municipality recommended that the request
be refused as there were already two undeveloped parcels oft the quarter—secton. The
CRP C concurred. both for that reason and because the subdivision proposal falled to
respect the parcel density regutations Four parcels already existed on the quarter-section
and that was the maximum permitted Section 16(b) of the Planning Act. 1970. specified
that land could not be subdivided if the subdivision was contrary to an existing general
plan. prelimmnary regional pian. regional plan:or like statute. Hence the Board had no power
to make any decision to alter the Commussion's rejection and it ruled that it had no
jurisdiction to hear the appeal.

The third and final appeal (Alberta Planning Board file, 76-C-316) involved a
proposal to subdivide a 40-acre parcel into two\ZO\e{re parcels for an unspec:fied end
use. As in the previous case the MD. was opposed and fhé Commission refused the
application. The landowner. however, made an application to the Municipality to have the
land reclassified tg ‘rural holding' If the reclassification was granted the proposal would
have been acceptable, given the higher allowable parcel density The Board therefore
determined it had the jurisdiction to hear the appeal. but then ruled that the proposal was
premature until such time as the Municipality had examined the reclassification request

Accordingly, the appeal was denied

6.4.3 Subdivision appeals not mesting minimum parcel size guidelines
Regulations on the minimum sizes of subdivided parceis had proved to be a useful
tool for restricting subdivision under the first preliminary regional plan. With the
heightened concern about urban contanment in the second preliminary regional plan,
minimum parcel sizes were increased aimost uniformly. Most pertinently, the majority of
the lands within the Municipal District of Rocky ViebWore classified 'general agriculture’
‘and had 3 minimum parcel size of 40-acres, a regulation designed to complement the
density iimit of four parceis per general agricuitural quarter—saction. Since the two

regulations were tied so closely together, the Board was reluctant to vary the minimum

«
»
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parcel size standard Of the 12 appeals. only five were upheld while two were denied and
n five cases the Board rulled 1t had no jurisdiction to render a decision

In the first of the upheld appeals (Alberta Planning Board file. 75-C~28). a proposal
was made to subdivide a 10-acre parce! into two S5-acre lots for country residential use
The Municipality refused to relax its 40-acre mimmum parcel size restriction and
recommended that the Commitssion reject the proposal. which it did At the appeal the
Board found that the proposed use was suitable for the land It also found that If one of
the parceis Had its title consolidated with an adjacent title the parcel density regulations
would not be chalienged and the Board's Juhsdictlon in the matter would not be questioned.
It then allowed the appeal condutnonélly The landowner was to consohdate the titte of one
of the D-acre parcels with an adjacent title and assume responsnbullty for road. culvert and
crossing construction. the payment of due taxes, and the dedication of land for corner
cuts. as well as assuring that access to both parcels was made to municipal standards. in
short, the appeal was allowed but only 1n such a manner as not to challenge the status quo
with respect 1o the parcel density regulation. The decision was not considered a challenge
to the Commussion’s provisions regarding the conservation of farmland since the origmnal
10-acre parcel could not be considered a viable agricultural unit. Similarly, the proposal
did not represent an extension of subdivision into an uns‘ubdivided area

In Alberta Planning Board case 76-C-327, a land owner proposed to subdivide
erm an existing 143-acre parcel, one 28—acre parcel for a ‘general agricultural’ use. The
lan\sl was physically isolated from the larger balance of the quarter—section by the
Tra;\ws -Canada Highway ‘and the M.D . relaxed its zoning bylaw to allow this substandard
vparc&el The Commission, however refused the apphcatlon for subdivision as it was below
the dcceptable minimum parcel size. At the appeal the Board learned that the parcel was
rateJ class four on the Canada Land Inventory (fair arable langd), and that the physical
isolation of the parcel, combined with its limited productivity, made it impractical to farm.
The Board also learned that servuces could be easily extended to the parcel and access
from an undeveioped road allowance could be buiit In light of that information, the Board
ruied that the subdivision did not appear contrary to the 'greater public interest and it

" uphelid the appeal.
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In a somewhat similar matter (Alberta Planning Board file, 76-C~271). a landowner
propésed to subdivide an 8. 9-acre parcel from the Canadian Pacific Raiiway station
grounds at Inverlake The landowner intended to use the land for a couhtry residence The
Municipality recommended in favour and was prepared to relax the municipal setback

. regulations. The Commusston, however. refused the request as it was below the minimum
parcel size for a general agriculturat area The matter was appealed and the Board lsarned

\«m the parcel was of a highly unuAsuaI shape. being about one hundred and fifty feet wide -

ard almost half a mile long The land was also bordered on one side by the CPR
right—of -way and on the other by a developed road The Board accepted the subdivision
saying that its use for a country residence would be better than to let the land lte unused.
The landowner was to fulfill several conditions appended to the Board Order, which
required him to provide public reserves as per CRP C guidelines as well as to construct
access and services to municipal standards and to pay any taxés due Here. again, the
Board was careful to weigh the impact of the request against its potential to challenge the
regutations. in approving the request the Board acknowledéed the land s hmited suitability
for most uses other than a coLmtry resigence.

In yet another similar appeal (Alberta Planning Board file. 76-C-305). a proposal
was made to subdivide an 8-acre parcel from a quarter—section The subdivision was to

\separate an abandoned farmstead from the balance of a farmed quarter-section. The
farmstead was to be rehabilitated and used as a country residence. The Municipality
approved of the use and relaxed its zoning bylaw to allow the development The
Commission, ﬁbwever,yfé/ared that abandoned farmsteads all over the region would be
subdivide.é from thovh"lparent quarter —sections if this first case was approved The
C"orﬁmissioo arguéa that the subdivision of ;bandoned farmsteads could defeat the goal of
restricting small parcel development. At the appeal the Board found that the farmstead was
physically isolated from the quarter—section and that it was serviced. The Board thought
that th? parcel was well suited as a country residence. In addition, the Board stated that the
parcel existed in fact. if not as a separate entity, and that little damage could resuit from its

N
subdivision. Accordingly the appeal was upheld.
The last in this series of appeals was a rather exceptional case (Alberta Planning

Board file. 78-C-260). The subdivision request was made by Caigary Power for an

°
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18 18-acre site for a transmission right—of-way. The Rocky View municipal planning
commission recommended agceptance énd referred the matter to the Colnctil for its
apprqval to relax the mimmum parcel size regulations The COuﬁCII, however refused to
relax the provision Like the Commussion, it wanted to see the entire right—of-way h:‘
proposal so as to ensure planning contmuity. The matter was further comphcated by the
fact that the aignment Qf the right-of~way had been approved by another provincial
quasi—judrcial agency. the Energy Resources Conservation Board. At the subseqguent appeal
the board noted that the subdivision was required for construction of the transmission line
and thax\the Municipality and the Commussion had not registered any objections to the
proposai when it was under discussion by the ERCB Inaddition, the Commussion's fear
that the right—of-way could endanger access 10 various parcels was alleviated by Calgary
Power's assurances that permanent easements would be granted wherever necessary In
upholding the appeal the Board said that it was satisfied the ER.C.B had the comments of
the Commussion and the Municipality and that they were taken into consideration before
the Board gave its approval of the project The Board also said that the Commussion s
concerns regarding access across the right-of-way could be solved as required.

‘ The matter of parcel size. in this instance, was obscured by other objections. the
most basic of which was the Commission s belief that it had not been consulted to the
degree that the land uselanning agency for the area should have been. Here, though. the
Board deferred to the judgement of the ER.C.B., which again demonstrated the Boards
willingness to accept the judgement of provincial agencies over the objections of local
authorities.

The first of two subdivision proposals denied after appeal was made to subdivide
a 10-acre parcel from a 20-acre parcel (Alberta Pianning Board file. 76-C-463). Both
parcels were to be used for country residences. The area was zoned for country
residential use but the minimum parcél size was 20 acres and the maximum parcel density
was Qight parce\$s per quarter—saction. The Municipality was opposed to the request and
refused to relax its zoning Bylaw to allow the subétandard parcels. The Commission’
similarly refused the proposal. At the appeal the Board found that the majority of the
subdivided parcets in the vicinity were of 20 écrgs. it accordingly denied the appeal. saying

-
that the proposal was contrary to the spirit and intent of the preliminary regional pian. ’
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The second denied appeal was in some measure a hardship case (Alberta Planning
Board file, 77-C-438) The proposal was to subdivide a 5-acre parcel from an
unsubdivided quarter —section in order to 1solate a partally constﬁ)cted house from the
balance of the quarter —section The small parce! was requested by'the widow of the
registered landowner who wished to sell the land The intended purchaser, however, did
not wish to acquire the parually completed dwelling. The Municipality opposed the fequest
because 1t was some 35 acresvbelow the minimum parcei sizg and the Commission was
additionally disturbed about the Iac‘:\k of provision for legai a?Sess to the parcel In essence,
the Board concurred and, in denying the appeal. said the proposal was opposed to the
spirit and intent of the preliminary regional plan It seémed that its deficiencies were too
gkeat to be surmounted by the hardstup factor

in the balance of the mimimum parcetl size appeals, the Board believed 1t had
insufficient jurisdiction to render decisions The Board could. however. rule as to whether
a matter was rightfully before it and this resulted in some confusion and inconsistency In
the following appeal (Alberta Planning Board file. 73-C~255) for example. it was
proposed to create a 20-acre parcel from an unsubdivided quarter—sectnon‘_ and the
Municipality relaxed the zoning bylaw to permit the subdivision. Since the land was in an
area zoned for general agriculture the Commlssbn objected to the relaxation and rejected
the subdivision application. When the matter came before the Board. it also found that the
proposal was contrary to the mirimum parcel SlZE,éLUHtIéﬂS of the preliminary regional
plan and so could not be allowed under section 16(b) of the Planning Act. 1870 Yet. this
appeal was similar in many respects to appeals in which décisions had been made and so
highlights the inconsistent interpretation of section 16(b.

in all the remaining cases (Alberta Planning Board file. 77-C-101. 77-C-85.
77-C-1189 and 77-C-122). the subdivision proposals would have created a greater
number of parcels thahirvere permitted under the density pfovisions of the prehminary
regional plan? in general. the matter of substandard parcel size was overshadowed by the
density restrictions, and since thg Board was bound to adhere to those restrictions it couid

not render decisions in any of the cases.

o
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6.4.4 Subdivisiom proposals not meeting public reserve provision guidelines

Appeals against the public reserve provisions are dtvndéd into two groups those in
which the actual provision of reserve lands was df‘sputed. and those which involved the
Municipality s authority under its general plan to take cash-n-heu of public reserve land
dedications. The former group s dealt with here while the latter 1s more properly treated
m the section of the chapter dealing with disputes involving the Municipality and provincial
agencies

The prehminary regronal ptan was quite exphcit in its regulation of public reserve
land dedications, a point underscored by the fact thatonly two appeals are dealt with here
The first of these (Alberta Planning Board file. 74-C-20. 74-C-229 and 74-C-230).
nvolved three separate requests for lots of unspecified size on a quarter—section with a
lake in 1its centre. The Commasisuon approved each request subject to the condition that the
lake be surveyed from the respective litles and be designated public reserve. The
landowners claimed that the iake should be reserved for the use of the lot owners.
particularly as it had never been treated as a lake for taxation purposes. In addition, the
iandowners said the lake had an average depth of one to three feet and dried up
periodically They further maintained that the lake was actually a slough and that having the
areareserved for public use would ;e.erve no useful purpose. The Board determined that
the area in question was a lake and. as such. had no potental for private development It
then ruled that; f subdivision was to proceed. the lake should be surveyed from the land

N
titles and be set aside as public reserve.

In the second appeal (Alberta Planhmg Board file, 77-C-46), a landowner proposed
to subdivide one 8-acre parcel from an unsubdivided quarter-section. The Commission
gave its conditional approval to the request Among other conditions, the andowner was
required to dedicate a specific block of land as well as a strip of land running along a
creek. Both of those public reserve requirements were appealed The Board found that the
Commission's reserve requirements were entirely proper within the intent of the
preliminary regional pian and denied the appeal. Thus. in each case involving the
Commission's determinations of public reserve. its decisions were respeéted by the {

Board.
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6.5 Appeals Arising From Other Causes

Subdivision appeals which arose from disputes not involving the prelimmnary
regional plan were smaller in number than had previously been the case, in spite of
hcreased appeal activity overall. As before. however. such disputes nvolved conditions
appended to subdivision approvals in which municipat or provincial regulations were
specified These regulations required landowners to assume responsibility for road

constragtion or to dedicate land for road construction. In addition for the first ime.

landownery were meeting with opposition frdm several quarters when they proposed to
subdivide land in the vicinity of sour gas wells and transmusston pipelines. By far the most
contentious Issue, however., was the Municipality’'s authdrity to require the payment of
cash-in‘hieu of public reserve land dedlcatléns ‘
6.5.1 Subdivision proposals approved subject to Municipal District of Rocky View
cash-in-lieu of public reserve land dedications

The authority to require payment of cash—in—lieu of public reserves was derived
from the Planmng,Act and landowners, far the most part. did not object to the principle.
The main area of conflict concerned the valuations of land after subdivision on which the
amount of the cash payment was détermmed. The valuations, it seemed, were sometimes

A

far greater than the landowners believed fair In such instances appeals could be made to
the Board for adjustment In the first of these cases (Alberta Planning Board file,
72-C-177)\ a landowner proposed to subdivide two 20-acre parcels from a
quarter—section for disposal as small farms. The proposal was accepted by the
Municipality and the Commission, but the Municipality recommended that t;we Commission
accept the subdivision proposal only if the landowner provided cash—in—lieu of land for
publ<ic reserves. The Municipality used the figure of $450 per acre as the valuation of the
land. At the Board hearing the landowner said that an independent appraisal made for him
had set the value of the land at $375 per acre. The Board also ascertained that the 20-acre
parcels were listed for sale for S6500 or $325 per acre. the level to which the Board

reduced the valuation for the calculation of the cash-in—iieu payment An interesting point

to be noted here was that the Board was varying the decision of the CRP.C. which was not

< .

involved in determining the valuation.
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The second case involved a proposal to subdivide a quarter -section nto eight
4-acre igts with the balance of the lands left in & single 128-acre parcel (Alberta Planning
Board file, 73-C-402) The proposal was abproved by the Commission subject to the
usual road building, right-of-way and water supply requirements. as well as a cash
payment for 2.83 acres of reserve land valued at 4000 per acre The total . then. was
$11.320 which the landowne\r attempted to have reduced by excluding some 1225 acres
of land needed for road construction from the parcel size on which the amount of
reserves was calculated This point was appealed to the Board which ruled that the CRP C
had correctly exercised its authority in re;ect:né the landowner's request The disputed
12.25 acres formed part of the subdivision proposal and. as such. part of the parcel for
which public reserves had to be set aside
. In Alberta Planning Board case 74‘—C—206 a landowner proposed to subdivide five
4-acre parcP!s from an existing 124-acre one. One of the conditions of approval was
that thé owner provide the Commuission with a land valuation on which a cash—in-heu of
reserve cha‘r\ger could be based This he did. but the Commussion rejected the appraised
value of $1500 per acre outright, claming that something closer to $5000 per acre would
be more realistic. The case was appealed and the Board found that $ 1500 was acceptable.
The Board stated that the Planning A-ct did not provide for the inclusion of servicing costs
when the cash—in-lieu figure was determined and that it was satisfied thaAt the value of the
raw land immediately after su;xbdivision was S 1500 per acre. The decision was strongly
oppc;sed by the Commission who feared“that the low figure would set a precedent of
sorts in the minds of property developers. The Commission requested that the Board
review its decision but a review was not undertaken. in the Board's view. its' decisions did
not rely on precedent and did not form precedents.

The Comn':ission's fears were partially dispelled a few months later (Alberta
Planning Board file, 75-C-5). In this case a l.andowner proposed to subdivide seven
4-acre parcels from a quarter—section. Among othe conditions the landowner was
expected to pay monies in lieu of public reser_ve' land. The Commission's astimate of the
land value was S6000 per acre, while the landowner's appraisal was for S1 12?5 per acre.

Upon apipeal the Board set the valuation at S3000 per acre.

A



126

Simularly, in a later proposal to subdivide ten 2-acre parcels, the Municipality
tentatively accepted a cash—in-heu f/gure of $5200 per acre (Alberta Planning Board file,
76-C- 19) The Commussion claimed the actual value of the land was $3000 per acre and
an appeal resulted. At the hearing thé Board found that the 2-acre parcels were listed for
-, sale at prices that ranged from 320—39,000‘ with a median price of $25,000 The Board
then ruled that a S9000 valuation was fair

A land valuation was agan disputed in Alberta Planning Board case 76—C; 469 A‘
landowner proposed to subdivide twenty-four 2-acre lots. and the $13.500 estimate for
cash—in—heu of reserve land was performed by the Assessment Branch of Alberta
Municipal Affairs. The landowner claimed the vaiuation was too high and lodged ;n appeai-

LY

The Board found that the Asse ent Branch figure was made with the constraints of the

Planning Act in mind and 1t was satisfied that the valuation was accurate. The appeal was
vdemed.

The Board further cl ified the cash—in—lieu of public reserve provisions in Alberta
Planning Board case 76—-C-75. A landowner proposed to subdivide a 40-acre parcel into”
sixteen lots averaging 2.5 acres eacﬁ The approval carried a cash—in—-lieu condition, and
the value recommended by the Commussion was $12,000 per acre. The landowner argued
that the correct basis of valuation Qas the price per acre for the portions of the property
that had already been sold. but the Commussion maintained that its valuation was based on
comparative estimates for similar subdivisions in the area An appeal resulted. The Board
supported the Commission's method of valuation and denied the appeal.

in Alberta Planning Board case 77-C- 10 a landowner proposed to subdivi&e
fifteen small parcels encompassing 6 1 acres. The subdivision proposal was conditionally
acccepted and one of the conditions specified that the cash—iq—lieu value be set at $8500
per acre. That estimate was based on a comparison of the prices of other similar
subdivigions in the vicinity. The landowner argued that a specific estimate for his land had
not been performed and for that reason, the estimate was not accurate. At the appeal the
Board made 3;1 about face regarding the use of comparative estimates. The Board found
that the Commission’s estimation of fair market' value for one property could not always
be relied upon to show the fair market value of another property. The Board consultéd«the

L

landowner's appraisal estimates and reduced the cash—in—lieu fi§ure to $6436.75 per acre.
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Hence. the appeal was upheld

In Alberta Planning Board case 76-C- 197 a landgwner proposed to subdivide
seven 4-acre parcels from a quarter-section The proposal was approved in 1976 and a
cash-in—lieu valuation of $5000 per acre was agreed upon at that tme The subdivision
was not fully completed wnt;un the one year period of effect of the subdivision approval
and the appeilant requested the Commission t§> grant a six honth extension which it did
Shortly after hov;/‘everv the Commission raised the cash—in-heu vatuation to $7500 per
acre. At the appeal hearing the Board rejected this adjustment. saying that the conditions
of subduvnsnon'were substantially complete when the Commission reviewed the matter and
any changé was therefore unwarranted The appeal was upheld. but it should be noted that
the Board was careful not to impugn the principle of reviews. only its practice n this
particular instance. ~ -

The final appeal of this kind involved a proposal to subdivide seven 4—acre parcels
for country residential use (Alberta Planning Board file. 77-C-36). In this instance the
Municipality recommended a cash—in—lieu of public reserve figure of 58900 per acre. Thf

Commigsion accept;d this valuation but the tandowner appealed. Themff\atter was Siso
subject to the new Planning Act. 1977, under which instead of fnakiﬁg a valuation
immediately after subdivisiorrfit was‘ necessary to determine the land's fair market value
as of November 1977. The Commission's appraisal was not conducted until the summer of
1978. whereas the appeliant's appraisal which arrived at a @‘“%2\33857'28 per acre,

- was made in November 1977 This. then, was the figure accepted t‘ay the Board in

upholding the appeal.

6.5.2 Subdivision proposals subject to Municipal District of Rocky View road
construction provisions
The Municipality's road building conditions appgnded to the Commission s
subdivision approvals were generally as contentious;as they had been under the first
preliminary regional plan. in the first of these cases (Alberta Planning Board file,
72-C-641), alandowner proposa\i to subdivide two 40—!" parcels from an 80—acre
parcyel to satisfy a division of community property for a gorce settiament. The

Muncipality and the Commission approved the subdivision subject to a condition which
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required a 100~ foot service road dedication along one side of the parcels The matter
was appealed but the Board ruled that the dedication of the‘servnce- road was warranted
The Board also noted that the seftlemem of the community property dispute could be
accomphished without the subdivision and demied the appeal That however. was the only
derual awarded 1n six appeals to the Board.

In Alberta Planning Board case 74-C-30. a proposal to subdivide two 17-acre
parcels from a 2 14—acre parce! was conditionally accepted pending the widening of a
road allowant‘;e to 100 feet and the extension of an internal road by about half as much
again In order to connect with Highway 1A The Commission and the Municipality had
jointly decided to attempt to ensure that country residential cluster devetopments could be
reached from at least two access pomnts Cul-de-sac roadways. which were preferred by
developers. were incompatible with that goal In this instance. however. the Board ruled
that the amount of road cornstructlon demanded by the Municipality was excessive and
unwarranted It accordingly upheld the appeal. deteting all of the road building conditions

In Alberta Planning Board case 75-C-357. a landowner proposed to subdivide
three 20-acre parcels from a quarter ~section. Among other conditions. the Municipality
recommended that the Commission require road widenings and the construction of
service roads on both sides of a de;/eioped municipal road bisecting the quarter —section
The landowner believed that the amount of road construction demanded was unfair and
appealed the matter The Board agreed that the road construction was unrealistic.
particularly as the municipal road was not a numbered highway and was not therefore
required to have service roads ad joining subdivided parcels. The Board also noted that
each of the parceis could have legal access to the roadway with littie dif ficulty. In
upholding the appeal the Board said that if the Municipality needed land for road widening
they couid negotiate with the landowner for its purchase.

In a somewhat similar matter (Alberta Planning Board file, 75-C-389), a landowner
proposed to subdivide a 40-acre parcel into two 20-acre parcels. The proposal was not
contested by the local planmng agencies but the Commission did append its subdivisi
di:proval with a requirement that the landowner construct a portion of a road allowance in
the vicinity of the parcel but not adjacent to it The landowner objected to the condition on

the basis that his parcef had iegal and physical access and that the parcel would not benefit
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in any way from the road construction The Board verified this at the appeat and ruled that
“the road building condition had no rightful relation to the subdivision reguest and so could
not be inciuded as a condition of approvat

In Alberta Planning Board case 77-C-26 a landowner proposed to subdivide a
quarter -sectuon into two 80—-acre parcels for agricultural use The subdivision approwal
was appended with a yariety of conditions one of which was that the landowner construct
a 100-foot wide service road along the entire length of one of the parcels The landowner
considered that requirement to be excesstve and appealed it The Board found that only
one additional access point would be required along the secondary roadway which hardly

constituted a reason to construct a service road Hence. the appeal yas upheld

6.5.3 Subdivision proposals approved subject to Department of Highways limitations
and provisions

In the previous study period a condition of subdivision approval recommended by
the Department of Highways was a virtuali commandment Perhaps for that reason the
number of appeals against such conditions were few and. for the most part. of a character
that legitimately required the Board's adjudication. Mo‘reover, of the four appeals lodged
only one was denied.

In the first case In this series (Alberta Planning Board file. 75-C-386). a landowner
proposed to subdivide an existing 40—acre parcel into two 20-acre parcels for use as
rural holdings. His request was refused by the Commission which noted that the land was
adjacent to an arterial roadway development proposed by the Department of Highways.
The Board iearned that the bgpartment had been considering the deveiopment for about
five years but that no declaration of the Department's intention had been made. in addition.
no land had been acquired for the project The Board then said that it had to concern itself
with the subdivision matter at hand. not with the subdivision s potential impacts upon an
undeclared highway project Accordingly. the Board allowed the appeal, with the usual
conditions. i

in Alberta Plarimng Board case 73—-C-486, a landowner proposed to subdivide
from a 110-acre parcel one parcel of 16.5 acres for disposal as a smail‘hoiding. The

Municipality had no objections to the proposal. which was eventually to give rise to several
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small holdings The Commussion however. given the long-range plansaof the developer and
the Department of Highways. required a 132-foot road aedrcatnon adjacent to the parcel
The Munticipahty stated that they did not feel the road was required ar‘d/the landowner
appealed the condition. At the appeal the Board learnec that the wide road would not be
required in the forseeable future. It then allowed the appeal bqt applhed several conditions
to the approval For example, the landowner was to ensure that future subdivision was for
parcels of about 20 acfes in size and that there be no more than twelve parcels on the site.
he was also to enter nto negotiations with the Mumicipality regarding roadway
)mprovements In short. the Board removed the Commussion from discussions of future
roadway services mn and around the particuiar subdiviston

In Alberta Planning Board case 73-C-261 a landowner proposed 1o subdsvtde a
sméle 20-aé¢re parcel from a quarter—section for use as a small farm The Municipality did
not object to the proposai but the Commussion specified that the landowner undertake
road construction along the portions of the property that fronted on a secondary road
The construction would have necessitated the removal of a windmill and well The
Iandow-ner appealed the condition. The Board found that the service road was not
immediately requnred, but ruled that the land be dedicated and the construction deferred
until such time as it was required. in fh_e meantime, the windmiil could be left in place.

Alberta Planning Board case 73-C- 105 was the only appeal of this kind denied by
the Board. A‘Iandowner proposed to subdivide a single 20—acre property. As a condition
of the subdivision approval, the Commission required the landowner to construct a road
through the quarter—-section. The Commission believed the road would be needed for
future subdivision on the quarter and it was also required by the Department 6f Highways
for their project to connect the Happy Valley project and the Old Banff Coach Road with
the Trans—Canada Highway. In denying the appeal the Board said that the internal road

should be constructed prior to any further subdivision requests.

6.5.4 Subdivision proposals refused due to proximity to hydrogen sulfide and sulfur
dioxide gas facilities '
Appeals of this nature were not made to the Board untit the mid- 1970s. Prior to

that time there had been few pressures for subdivision in areas of gas production and
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special policies had not been formulated or. at least. were not generally recognized by the
land use planning agencies By the mid-1970s, however. subdivision in the vicinity of sour
gas faciities was causing concern to the Department of the Environment. the Energy
Resources Conservation Board and various land use planning agencres. because of the
danger of exposure to hydrogen sulfide and sulfur dioxide When subdivisions were
requested they increasingly encountered opposition In the first case of this kind (Alberta
Planning Board file. 76 -C-250), a landowner proposed to subdivide an 80—acre parce!
into two 40-acre parcels for general agricultural use The Municipality recommended that
the proposal be refused as it was within the potential 100 part-per ~miikion hydrogen -
sulfide 1sopleth of a gas well The Commussion. similarly, refu;ed to grant subdivision
approval. citing the danger to health posed by the location of the subdivision The matter
was appealed to the Board which stated. in its ruling. that to allow increased populatlén
densities within the 100 part—-per-million or even 500 part-per-million hydrogen sulfide
isopleths of a sour gas facility would be irresponsible in light of the potential dangers to
health and life. It further stated that while the landowner was aware of the dangers and
yvas prepared to live with them, the Board would not be held responsible for creating
smaller separate land titles which could be sold to third parties not fully aware of the
hazard posed by the location. in den&nng the appeal the Board made particular reference to
its duty to uphold the greater public interest

in Alberta Planning Board case 76-C-438. the Energy Resources Conservation
Board's opinion was pivotal to the appeal outcome. The proposal was to subdivide an
existing 40—acre parcel into two 20—5cre parcels for disposal as country residential
holdings. The iand was within the 100 part-per-million sulfur dioxide isopleth for a sour -
gas well. The Municipality did not oppose the subdivision but the Commussion refused the'
request At the appeal the Board requested the opinion of the ER.C.B. and received a
statement that there was minimal hazard to heaith from this concentration of sulfur

/ioxude. The Board therefore determined that the land was suitable for country residential

use. . ’ o

in Alberta Planning Board case 77-C-2 16 the Board again showed its willingness
to defer to the judgement of the ER.C.B.. A landowner proposed to subdividé a single

37~acre parce! from an unsubdivided quarter—section |;\ order to isolate a farmstead. The
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Munigipahity noted that the land was within the 500 part—per ~million hydrogen suifide
isopleth of a gas well and recommended that the subdlvnsnén be approved only if 1t was
acceptable to the £ R- CB and the Commission Acceptance from the Commission was not
forthcoming and an appeal was made to the Board. It was not successful. The Board did
not wish to sanction any change to the land titte that could have the effect of increasing
residential density. a point it termed inconsistent with the greater public interest in such a
hazardous zone.

Alberta Planning Board case 75-C- 110 was similarly deried by the Board A
landowner proposed to subdivide two 40-acre parcels from a 98-acre parcel for
unspecified uses. The Municipality recommended that the Commussion refuse the request
as a sour gas ptpeline bisected the land The Commission accepted the Municipality's
recommendation, whereupon an appeal was made. At the hearing it was found that too
hittle was known about the dangers posed by the sour gas well or the pipeline for any firm
estimation of danger to be made. In addition. the landowner had not undertaken studies of

ground water availapitity or soil pgrcolation characteristics, so that the land's physical

suitability for habitation was in doubt The Board therefore ruled that the application was

-/
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premature.

6.6 Interim Conclusions

The aims of the second preiiminary regional plan were particularly tailored fo the
city of Calgary but its effects were most strongly feltin the ruraivrnumcipalities
surrounding the city. It was designed to be a'moré comprehensive statement about land
use planning goals for the region, but of the several goals advanced. the one with the
greatest impact was the containment of urban development within the Calgary city
boundaries. The second plan went about attaining that goal in a more consistent and
thorough manner than the first plan had done; it also demanded a higher degree of
commitme'nt from the Commission's member ship.

That increased commitment was backed by the newly adopted statutory
requnrement that municipalities draft and adopt municipal general plans. These had to be

conc¢ordant with the Commission's planning aspuratlons and it clearly sought to present its

goalsina manner that would have the maximum impact upon subordinate plans and bylaws.
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The Commuission s principal goal was. for example. backed by a variety of regulations that
served several overlapping ends In particular, the pohcies of urban containment and
agricultural land conservation dependéd upon essentially the same instruments Thus, land
use guidelines were applied to all land uses in the region and were explicitly gesagned to
exclude subdivision and development from all but a few sanctioned areas The land use
guideiines, mulmmum parcel size regul;tgons, and parcet density restrictions all acted to
gude and restrict subdivision. and when embod|éd in the municipal gerferal ‘plan had similar
effects upon development

Thejparcel density regulations. in partcular. were the keystone of the plan They
were adopu“ed because the Commission-was well aware that any and alt subdivision held the
potential to increase rural residential densities. This, in turn held the promise of increased

.;;ressures for a wider variety of land uses than existed in rural areas. To maintain stability
the Commission had first to restrict subdivision.

The areas least disturbed by subdivision activity were those removed from the
urban centries and for the most part in sofne form of agricultural production. The Board's
reception of the planning controls was pcssmve It respected the goal of farmland
conservation and took pains, whgn abpearmg to rule against it to state that. in its opimion,
g:v-en the particular circumstances. ;he effects of the upheid subdivision would not
abrogate the spirit and intent of the plan. Indeed. to uphoid the spirit and intent of the plan
whiist granting variance where it was judged to be warranted was the intended function of
the Board In technical planning matters concerfing land use provisions. the Board allowed

. itself a comparatively more free interpretation of the relevant reguiations and of the
Commission's stipulations. Henc;e, the Commussion's subdivision refusals based on the
availability of s’ervicgs, topographic limitations, and the prematurity of subdivision were
more frequently overturned at appeal than the farmland conservation re.gulations had been
Yet even here, the Board was moderate in its degisions. One point, however, whué‘rlw, must
Kave caused the Board no end of concern, was the difficulty of rendering decisions upon
subdivision appea!s which were proved to be contrary to some part céf the preliminéry
regional plan. The Board. like all “subdivision authorities and the Minister, were pfecluded by

section 16(b) of the 1970 Act from permitting land to be subdivided if it was contrary to 3

statutory plan. the Subdivision and Transfer Reguiation or the Act Yet. this ran counter to
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the whole pﬁncuple of aright of appeal and the power to grant variance

The few appeals against the provisions of the two—-parcel rule were largely
unsuccessful Also, since more than two subdivided yet undeveloped parcels per
quarter —section were unequivocably prohibited, the Board had to be mindful of the
constraint imposed by section 16(b} It was careful not to rule on an appeal that involved
that pection Of the three appeals in the group, one was denied, another granted a variance
and the last was not ruled upon The low number of appeals was probably‘due to the clear
nature of the regulation and the unlkelihood that its provisions would be varied at appeal

The minimum parcel size guidelines were equally clearly stated but were of a nature
that had to accommodate occasional irregularities. The Board had to be mindful of section
16(b) here too. as the minimum parcel size provisions were closely tied to the parcel
density regulations. The guidelines were not so much predicated upon technical planning
considerations as they were on the broad goal of restricting subdivision in general and
small parce! subdivisions in particular Thus, when the Board reviewed them. 1t did so n
terms of the subdivision's impact upon the farmiand conservation policy and with respect
to the parcel density regulations. in each instance where an appeal was upheld the Board
did so after satisfying itself that' the épwst and intent of the plan were not challenged
Similarly. where appeals were thouéht to chéllenge the p|aﬁ they were denied in spite of
hardship pleas. It 1s also important to note that the comparatively small number of appeals
llustrated that the Commissioh‘s management of the policy was generally effective and
above conflict

In a similar sense, the provision of public feserve land conspic’uously
uncontentnous There were only two appeals, each of which was demed in one of the
cases (Alberta Plannmg Board fnles 74-C-20. 74-C- 229 and 74-C-230), the Board s
judgement seemed to be genumely required to interpret the actual definition of alake
within the scope of the Planning Act'and_-Subdiir_ision Reguilation. The other case seemed to
be a gamble on the landowner's part that a portion of the reserve lands required by the
Commission might be waived; the gamble failed.

On balance the Board showed a particular respect for the preliminary regionai plan
. and. when exercising its authority, did so in 3@ moderate mannér. There seemed to be very
few occasions where the Board's authority was used to challenge significantly the planning

4
+



13%

aspirations of the Commission

The same sense of common purpose did not. however, extend to the conflicts
concerning the Muncipaiity s required payments of cash—in-heu of public reserve land
dedications The technique. itself was not contested. but'the valuations were frequently
contentious Since the conditions that required the payments were appended to
subdivision approvals the Commission was. at least. nominally invoived. In the majority of
the appeals adjustments were made to the cash-in—lieu figure. either by accepting the
owner's valuation or by striking a compromise These appeals also illustrated the lack of
precedent the Board operated under. In one appeal (Alberta Planning Board file. 76-C-75)
the Commussion s estimate of cash—in-lieu value was verified on the basis of comparative
estimates of similar types of parcels. but in another case shortly after. the Board ruled that
the practice of determining value through comparative estimations was not fully reliable
{Alberta Planning Board file, 77-C-10).

in the previous study period the Board had shown that it looked rather favourably
upon conditions of subdivision approval specified by the Municipality and the Department
of Highways to require landowners to construct roads or dedicate the land for them. In
this study period there was a marked Achange. The Board modified or waived subdivision
approval conditions to dedicate roaés or land for their construction in most of the cases
where it heard appeais. In so doing it used words such as unwarranted and ‘'unnecessary
to describe the amount of road building commonly required by the Municipality. Where the
conditions prompted by the Departrment of Highwayi were concerned the Board looked to
the immaediate need for improvement and made its decision accordingly. Those conditions
that could be deferred until subdivision eventuaily took place or until there was a
demonstrated need. were usually deferred. Overall, the Board gave the impression that it
regarded road building conditions as a kind of obligation that shouid be performed only
when the need was clearty evident '

The concern for the hazards to health were at the centre of all the Board’ s\bdealings
with subdivisions gppeaied due to their proximity to sour gas facilities. Policy regarding
subdivision in such areas were in the process of being formulated and for that reason the
BQard was very cautious in its apgeal determinations. In most of-the appeals it did not allow

any changes to land tities which could conceivably have had the effect of increasing
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residential densities adjacent to sour gas mnstallations and sources
; .
in retrospect, the Board's appeal activities were of a character that did not

challenge the land use policies of the Calgary Regional Planning Commussion Nor did the
implementation of the Commussion’'s pofictes appear to be retarded through the appeal
process For the most part the appeals were treated as special cases. as indeed they were
In many instances the appearance of coAflict was exaggerated by the fact that the
Commuisston was unable to grant minor variances from its ruies and regulations. That
function was reserved for the Board Had it not been. the number of appeals would
probably have been greatly reduced
Finally, it 1s impossible to overestimate the effects of section 16(b) of the Planning
Act upon the mplementation of the preliminary regional plan or the concern 1t caused the
Board. Numerous appeals were effectively removed from the Board's adjudication. At first
impression that might seem like a good thing: control devices which might otherwise have
been overruted were unchallenged. But the section dented many landowness the right to arr
thewr grievances with an admar.nstratlve statute. Without that right, or the right to poltical -
recourse, the affected individuals had no official voice The situation was not one that
could be tolerated indefinitely, without the risk of challenges to the Planning Act in the
regular courts of law. Thus. when tr;e Planning Act. 1977, was adopted the equivalent
section named only subdivision approving authorities in its strictures. The Board was
exciuded from its provisions and \pould then hear appeals agajnst the subdivision

provisions of any plan



7. SUMMARY AND CONCLUSIONS
The statutory control of land use n Alberta was first made possible through the
Planning Act. 1913 It was largely ineffective. So, too. was the Planning Act. 1922 Butmn
1928 the government instituted a Planning Board. its function advisory, which was to
coordinate and promote planning measures in the province Planning controls thus
expanded and a review of successive planning legisiation in Alberta dlustrates that
government vested increasingly trust. authority. and power in the Planning Board The
Board had a steadily expanded nm;ijct on the regional planning system.
The Planning Board's growfh roughly coincided with a marked increase in the
creation and use of boards genefally througho-.‘;t the public adminstration. That usage
»prbmpted concerns about centralized or local control of pohcy formulation and the

e l,.

nmpﬁq?ﬂémauon and extension of executive power The Planning Board was not unique and
d;d not es_c:ape these general critictsms.

* «. Thcoughout its developmem the 8<\>ard has retained a primary concern for the
interpretation and coordination of planning policy, as it applied to pianning at the regional
scale its range of responsiblities has mduded the establishment and funding of regional
planning commussions, the review of their plans, and the nght to hear appe@ls against plan
provisions. These two latter functlons gave it the potential sngnufntamly to affect the
development and attainment of regional plan policies. The relationship of the Board as
appeal adjudicator and the Calgary'Reglmal Planning Commussion, as planning agent for the
Municipal District of Rocky View, formed the focus of the study. The major point of
inquiry was to assess how the Board's appeal—'hearing function af fected implementation
of locally—determined planning pélicies

The pianning goals were stated in two prehmm(ry regional plans which presented a
clear picture of the ends to which the Comm:ssxon wor)&ed All of the subdivision appeal
fnles investigated concerned conflicts wuth specific plank\ngm?asures or conditions of
subdivi#ion approval recommended t;y the Municipality and other interested agencies. Their
resolution illustrated the Board's acceptance or rejection of the Commission's actions on a
case by case basis. In the aggregate, however, the judgements provide a définite picture

of the Board's dealings with the Commission and its attitudes towards the Commission's ’

planming policies.

137
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Though not modelled on-a particular historical antecedent the Planning Board
demonstrates several characteristics common since Victorian times Boards were utihized
extensively i the administration of British statutes dealing with such matters as public
health provisions, housing quality standards. and initial land use controls. The need for
central direction was apparent to Victorian administrators in the fact that no amount of
progressive legisiation could be implemented without powers of enforcement With

7
enforcement came the need for coardination, for tentral controls of standards of

appfhication, and some means whereby conflicts with a statute could be appealed or
otherwise resolved. In the English experience. enforcement was typically a local
undertaking But to guarantee that laws were being applied uniformly. some central
direction was necessary. Similarly, variances from regulatory statutes required the
exercise of authority which was not usuélly vested in local adminstrators. Nor were th;e
courts seen as an appropriate forum for the mediation of these disputes They worked
slowly, were often not technically conversant with the matters at issue, and had a
regrettable predilection to the doctrine of private rights that was inconsistent with the
notion of individual sacrifice for the greater public good. For these reasons, central
authorities tended to retain rather than delegate appeal authority. Hence, central hodies
generally became closely assocnated with the development of policy, the supervision of its
implementation procedures and the granting of variances from its extreme effects.
This administrative morphology which characterized British public administration
was retained as an integral part of many statutes. the planning act§ among them. These
~were frequently adapted for use in other jurisdictions. Alberta's first Planning Act.in fact, '
was a thinly disguised version of the English Planning Act. 1909. Refatively effective in |
Great Britain, it was largety unused in Alberta Here its use was aimost entirely
discretionary in that it eliminated the need for central inspection beyond that of ministerial
sanction and eliminated the central promotion"of'planning That omission was critical since,
at the local level, there was a general lack of administrative sophistication. A similar
situation was recognized with the small communities of Ontario. Early in this century the
government sought to examine the administration of municipal corporations in other
jurisdictions with the intention of adopting improvements. The net result of the study was

the creation of a central board responsible for annexations. municipal boundary

«
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adjustmenis, some matters of municipal finance. and the approval of bylaws relating to
roads. bnc;be\s, public utilities and so on. After 1917 that central authority also had
res&)nsxbmty\ for planning and. as in Great Bnta.m, regulated the provisions of the Act and
granted variances. iIndeed. the Ontario Municipal Board soon became the authority for
municipal regulation where quas:—judicial decisions were required.

The Alberta Planning Board does not have the scope of the Ontario Municipal Board
but was established for many of the same reasons. The Planning Board s creation in 1928
established a degree of control of land use along highways and in areas of scenic beauty
Its inial regulations N no way infringed upon the autonomy of municipalities but it was to
" advise them of avanlab)e planning measures. Changes to the Actin 1929 extended the
Board's control of land use throughout the province outside the cities, towns‘and villages.
The Board made and polic-edv its own regulations but for the most part was kept well away
from matters directly affectn‘\g municipaities. Nonetheless successive amendments to the
Act allowed the Board to take glarger role in the regulation of land use. particularly on the
fringes of urban centres. | ‘

- Without controls land subdi\}isuon in the vicinity of urbah centres was rather
disorganized and disorderly. Land was also subdivi?ed for speculative purposes in
amounts that far exceeded demand“Ser\hcas werekdifficult to extend into the fringes and
many urban municipalities had unwillingly bé(\:g\me tr:e owners of vast tracts of subdivided
land that was seized in lieu of property taxes;f%}he costs }o the publicﬁ:\‘for servicing and
holding land was considerable: and more than any 6ther féctor, contributed to more
stringent regulation of land subdivision. By 1942 the Board :‘Nas taking an active roie in the
control of subdivision within urban communities as well as olytside them in an effort to
reduce the level of subdivision to a point roughly in iine with the demand for new land.

It continued in that capacit;: until 1950 when amendments to the P!anning'Act were
made. Many of the Act's provg%ons were unchanged but the jﬁ\nstitutional framework for
their administration was extensively revised The new Act, however, envisaged more
stringent land use controls under regional planning with the Board potentially able to affect
land use in rural areas through the regional planning commissions which it ‘céuld create
when asked to by two or r-nore rural municipalities. The commissions were advisory and -

chiefly able to assist with the drafting of municipal general plans, zoning bylaws or the like.
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Hence. the Board's ability to m‘flu{ence urban affars was kept very imited

The legistative changes to;g?a contrary, there was not a great increase in regulatory
activity in rural areas in the short té;'m The Board's new powers were largely unused. In
1953, however. changes to the Act broadened the member ship of the Board to include
representatives from all government departments concefned with dévelopment which was
certainty an indication of the higher profile it was to follow. In 1957 regional planning was
made mandatory in the Calgary and Edmonton regions and there was an expectation that
commissions would be set up to serve the greater part of the province

The commissions were established and funded by the Board whose enforcement
of the Act's provisions required it to monitor most of the c.ommission activities as well as
render quas:—judicial decisions in difputes with them. This had the effect of greatly
increasing the board's importance.

Unger the 1963 Planning Act, the provisions relating to the management of appeals
were made more formal. The Board was given the power. to decide whether an appeal was
rightfuily before it and, like most boards. was not bound by the technical rules of evidence
in hearing appeals. Some of those it heard were of a purely adminstrative nature,
concerning disputes between the commissions and their member municipalities. but the
majority concerned applications for subdivision. In granting decisions to those, the Board
was bound to uphold the Act and the Subdivision and Transfer Regulation Revisions to the
Act in 1970 further refined the Board's responsibilities in its hearings by requiring it to P
consider the spirit and intent of local plans when reaching its decisions. In addition, the
Board and all other planning authorities were prevented from taking actions which would
allow subdivision when it was co‘ritrary» to any local plan or land use bylaw, a point which
later had considerable impdct upon the Board's ability to hear some appeals. |

Changes fo the Planning Act in 1977 had little effect upon the Board's powers but
further consolidated its position as chief adminstrator of regiona) planning by making it'the
manager of the Alberta Planning Fund. It was also given the opportunity to review and. if
necesary, recommend changes to regional pians before they could be passed to the
Minister for ratification. This greatly increasedl‘}he Board's ability to influence regional plan
policies. It has ciaimad to not specify the substance of local policies but there is a growing

fear that it is, indeed. doing so.



141

Thus over a comparatnfe'y short time, the Pianning Board has come into a position
of great au‘nhomy within the regional planning system It has. in fact evolved into a central
authority rather ke those of Victorian Engtand in that it has powers of delegation
nspection and policy formulation. as well as final powers of variance

This study has dealt with subdivision appeals from the Muncipal District of Rocky
View placed before the Board from 1960 to 1978 These numbered over two hundred
and concerned a variety of policies and regulations. many of which were modified or
amended over the study period A principal question was whether the modifications were
motivated by difficutties encountered with thcy implementation. or more particularly, the
Board's resistance to etther the ends or the means of the regionat control system
resistance to them While each appeal decision was stated. the additive impacts upon
planning policy of the appeal proCess were not known To formulate a clear picture of
those aggregate impacts it was decided to place them into groups corresponding to the
periods of ;ffect of local plgns. principally the two preliminary regional plans. By doing so
it was believed that any policy changes could be rationalized by their relative success or
failure upor; appeal

The first preliminary regional plan was adopted in 1963 Previously. the
Commission refied upon the Subdivnisuon and Transfer Regulation for 1and use control. The
Act specified that variarces from the Regulation could be recommended by a subdivision
approving authority, but all relaxations had to be made by the Board after a hearing. This
type of appeal. known as a waiver reques}. accounted for over four—fifths of the appeals
in the 1960—-63 period. They illustrated the range of provinciai ‘rQQUIat.ions whi;::h required
extensive interpretation but the great majority 6f the requests concerned relief from
provisions governing the dedication of public reserve land In aimost every case the
requirement was partially lifted and since most of the requestsswere unopposed. they did

not form the basis for conflict More conflict was engendered through the subdivision

-

appeais.
Even in the absence of a formal plan, the Commission attempted to develop a

differentiation between urban and rural land uses. It was confronted with applications for
land.uses it considered inappropriate to the rurai character of the Municipal District. most
notably country residential development and cottage resorts. Both types of subdivision had

~
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occurred prior to the establishment of the Commission So 1t was occasionally called to
approve extens:ons to existing developments. although it was loathe to do so In other
instances. subdivision was necessary to regularize prior developments (notably the
summer cottage development at Chestermere Lake} which the Commission was also
reluctant to sanction The Commussion assisted in the drafting of municipatl bylaws to
restrict small parcel land uses This policy was chiefly implemented through the use of
mimimum parcel size regulations Small parcel subdivision was. for the most part.
prohibited. but in appeals the Board often granted exceptnoni with hittle evidence that 1t
was aware of the overall impacts of its actions It made its decisions on an i1solated case by
case basis as It attempted to find pragmatic solutions to outstanding probiems. Even
long—-standing measures such as that of imiting subdivision to two undeveloped parcels at
a time. were varied upon appeal Whether these decisions affected the policies adversely
was not clear, since the actual number of appeals was very small (11) itis clear, however.
that the Board saw 1ts function as one of mediating between the ideclogy of private rng;wts
in property and the ideology of advancement of the public interest McAustan. 18980. p.2)

The adoption of the first preliminary regional pian gave fhe MD . and the other
CRP.C member municipalities, a comprehensive land use plan which was directed toward
the attainment of an urban—-rural d:ff‘erentlation_ It outlined planning objectives. general
development policies. and more particular rules and schedules relating to the control of
land use on a regional scaie. The containment of urban growth within the city of Calgary
was advanced as a primary goai; and it was one which had particular impact upon the
subdivisnor; of smail parceis for recreational. industrial, commaercial and country residential
uses in the district The plan also advgnced the belief that, fora subdivision to be
acceptable. its physical characteristics had to affo;d basic amenities. Cotta;gb subdividlons,
for example. had to offer tree cover. adjacent water, relative 1solation, and suitable
topography. This and similar policies, when taken together. looked like development
controls in the guise of subdivision controis. !

A system of land use classes was instituted whose basic purpose was to guide
subdivision as well as municipal development control and zoning bylaws. The standard land

use class was t for iow density agriculture. [t was intended to allow iand uses that were
) y ag

compatibie with the rural economy whilst restricting higher parcel densitias through



subdivision Similarly other land use classes were specifically taliored to control various
types of land uses They were also designed in a manner that would allow their adoption

into local bylaws with Iittle alteration and were further supported by minimum parcel size
regulations

Other established procedures such the two-parcel rule and the public reserve
requirement. existed separately from the plan policies They were applied uniformly as
conditions of subdivision in the same manner that they had been treated under the
Subdivtsion and Transfer Regulation The two-parcel rule assisted the plan's goal of
iimiting subdivision as it Clearly stated thét land could not be subdivided in amounts that
exceeded probable demand The Board s established support of the regulation meant that it
was seldom appealed and those appeals which were lodged were highly exceptional and
did not threaten the spirit and intent of the policy of restricting subdiviston. Both of the
appeals lodged were allowed but in granting variance the Board took the opportunity to
reemphasize its intention of continued support

The preliminary regional plan went beyond the Subdivision and Transfer Regulation
in 1ts requirements for the dedication of public reserve land. The plan area had been
divided into primary and secondary zones for reserve purposes with the primary zone to
have public reserves provided outr@ht or deferred by caveat The secondary zone
covered areas removed from urban centres where the provision of public reserves could
be waived The policy was not particularly contentious as only three appeals were rhade
against it The appeal decisions illustrated tha{ the Board supported the basic notion th'ax
public reserves be taken, but only when the density of development in an area warranted
their provision. In addition. it did not upF\oId the Commission's desire to specify the
location of the reserve parcel in one appeal. The Board's actions. however. did not detract
from the impiementation of the policy.

The minimum parcel size regulations were a very important tool of implementation
and required the Board's support if the plan was to succeed They permitted the
Commission to exclude subdivision from particular areas by making parcel sizes
impractical for all but low density agricultural Qses. For tha son alone, the regulations
were frequently contested The Municipal District also con%mamus small parcels

isolated from the balance of quarter—sections by road and rail easements. These were



144

‘frequently below the mimmum bermuned parcel sizes but were often suited to small parcel
developments, particularly when their agricultural capabiity was reduced by the aif ficulty
of access for farm equipment Generally in its appeal decisions. the Board supported the
use of the regulations to impiement the plan and effectively backed them but 1t did vacate
them when the circumstances seemed to indicate that the plan goals would not be
adversely affected

One smportant conflict was the decision of the Commission and Municipality to
raise the minimum parce! size for agricultural tand to 40 acres This was an autonomous
decision which had not been approved by the Board before it was used to refuse three
subdivision requests. In the appeals that resulted. the Board either upheld the appellgnt s
applications or reserved judgement There was no mistaking the impression that the Board
had felt its authority challenged by the local actions. It was not prepared to tolierate local
attempts to draft subdivision rules for which its approval had not been granted

The pian's land use guidelines represented a synthesis of numerous planning
pohictes and formed the mast tangible vision of the Commussion's aspirations for regional
planning in the Municipality It was remarkable. then. that the guidelines were so little
contested. Only three appeals were made against them and two were upheld. That,
howewer. could not be construed as\ a threat to the Commrssion's guidelines. One case
involved a subdivision request for land on which a Forestry Department facility had been
constructed The Commission considered the development to be an industrial use and so
contrary to the land use guideline for the area, but it is likely that the Commission really
wished to register its dissatisfaction with the provincial government practice of )
disregarding local land use plans in its own deveiopments. The Commission aiso rejected a
subdivision'request for cottage sites adjacent to West Cochrane Lake on the the ground
that the use did not conform to the guidelines for the area The initial development of the
site some years before had progressed only after a subdivision appeal. At that time the
Board gave tacit recognition to the developer's right to request a limited number of
.additioh‘al lots in the: future. When that application was refused. the Bpard considered that
it had a ‘'moral obligation’ to uphold the appeal, but the general réstric,tion of subdivision
through the use of the guidelines was not opposed. Once agaih, the Board's actions did not

seriousty hamper the Commission's ability to impiement its planning goals.
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QOverall the pohcies embodied In the preltminary regional plan were met with
acceptance that was qualified onty in particular instances In that regard. the Board
functioned properly and entrrely within its statutory mandate Further. its appeal
determinations were comparatively few in number which effectively reduced the impacts
its decisions could have upon the plan policies. But appeals against the plan provisions
accounted fér only part of the total number of appeals. About one—half concerned
conditions appended to subdivision approvals These were specified by the Municipahty or
by provincial agencies. and in most cases the Board attempted to balance the publhic benefit
of the conditions against the costs they imposed upon individuals Road dedication
provisions were the most frequently specified conditions as the Municipality wished to
avouid all costs associated with the construction of roads for new subdivisions
Surprisingly. there were relatively few appeals made against the conditions Those which
were appealed were usually found excessive in terms of expense and extent indeed. the
projected costs for some of the conditions exceeded the value of the parcels created. In
those casés the conditions were overruled but the small number of appeals can be taken
as confirmation that many more conditions were not found objectionable.

The Department of Highways. too, recommended conditions for subdivision
approvals and a few of these were;ppealed. Most. however, were upheld which gave the
impression that the Board looked upon the Department's recommendations as being
imperative.

The Board's authority was not a power which existed simply to challenge the
Commission and the Municipal District where subdivision was concerned and its final
powaers of .approval could be used to the satilsfactlon of all affected partieé. An example
of this occurréd through the appeals of joint ownership subdivision requests. These were
designed to give several individuals title to small lots with an undivided interest in the
balance of alarge property. The concept of an undivided interest in subdivided land was
one which the Municipality and Commission had not-previously dealt with but it was gaining
popularity with developers. At issue for the Commission was its inability to restrict future
subdivision of“ the iands held in undivided ifterest and its difficuity in authorizing
development agreements. In the course of preparafion for three such subdivision requests

the M.D. and Commission drafted .condiﬁons to address the difficuities they foresaw. The
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Commission then refused the subdivision requests and opened the way to appeal In its
resolution of the appeals. the Board bound many of the conditions to the subdivision
approval which gave them the necessary authority for implementation All parties seemed
satisfied )

Rather less harmony. however. was seen In appeals lodged against the
Commussion's desire 1o have outline plans prepared for numerous subdivisions. |f the.
outline plan was not accepted there was no right to an appeal as there had been no formal
application for subdivision The situation caused the Board great concern as i1ts authority
was being seriously challenged Nor, was it a situation that could long be tolerated: the
Board obtained legal options to the effect that a refusal of an outline plan amounted to
the same as a refusal of a subdivision application. The situation was solved in a relatively
short time, but the conflict showed that the Commission was most willing to attempt to
remove the potential for the Board to vary its control devices.

Yat, for all that the Commuission may have feared the impacts of the Board's
variances upon its policies. there was little evidence of concern in this second preliminary
regional plan The statements of planning purpose. and the instruments chosen to
implement those purposes. were umf'ormly stronger. On balance, the plan presents a
stronger tone which would hardly bé expected if the previousty more mildly~-worded plan
had been too often varied by the Board The second plan provided a more comprehensive
view of the land use control objectives. yet the instruments used to impiement the plan
were more flexibie than had previously been the case and there was less reliance upon the
Subdivision and Transfer Regulation. These regulations still existed in their own right, but
they were not plannning policies so much as they were conditions of subdivision and the
Commission's role for the plan had expanded to the point where the difference was
noticabie.

The plan's principal method of implementation was through its parcel and
pépuiation density provisions. The aim was to restrict subdivision and the concomitant
urban growth. The decision as to which areas of the region wouid be classed high, medium
or low density was, of course, the Commission's. This was ‘important since its land use
aspirations were not always shared by the municipalities. but through the density

provisions it could oblige them to draft their zoning and development control bylaws in
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accordance with the plan and thereby form an integrated framework

Of all the pian policies. that concerning agricultural land conservation was the most
contenticus Its means of implementation was reaily the old agricultural land use class
reworked to present a stronger face It specified that land with adequate agricuitural
potential should be excluded from subdivision There were 45 appeatls lodged aganst the
policy and the Board repeatedly demonstrated agreement with its ams. The Board refused
31 of the appeals and frequently cited the fragmentation of agricultural land and the
extension of subdivision into unsubdivided areas as ;ustnflcanoﬁ for its decisions. Similarly,
when it approved appeals. the Board looked to the spirit and intent of the policy. and the
implication was that subdivision for bona fide agficultural pursuits was not contrary in 8
of the 12 approved appeals the Board found that the subdivision was needed to enhance
agricuttural production Only in the other 4 did the Board demonstrate willingness to waive
the policy

The land use guidelines also advanced a pWe aim of which was to allow rural
residents (principally farmers and ranchers) to subdivide small acreages upon which therwr
homesteads were located. It was reasoned that farmstead tsolation could allow a limited
supply of land to satisfy the rural demand for small holdings while ensuring that the
productive land base was not threaténed with éxtensive fragmentation. Since counfry
residential subdivision was not aliowed in areas zoned. for general agriculture. the
Commussion feared that farmstead isolation could be used to that end. The right to this
procedure was therefore limited to quarter —~sections which had not previously been
subdivided and the new parcels had to contain the principal f_arm dwelling In addition, béfﬁ
the Commission and the MD. examined the sincerity of requests which, from all
viewpoints, was a subjective process. Appeals had also to be deait with in a sub jective
manner and in 6 of the 9 cases the Board ruled for tﬁp:appellant That did not represent an
undermining of the policy as the Board frequently ma&e changes to the size of the
subdivisions to make them conform more to the general intent its éuthority was also
necessary to waive requirements, such as that limiting farmstead isolations to |
unsubdivided quarter—sections, wheﬁ it seemed genuinely required. On balance. there was

no evidence that the technique was being used to achieve ends other than those for which
\ .

¢

1t was intended.
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Policies regarding orderly and economic development were grouped within the
land use guidelines under the second plan Through them the Commussion attempted to
make subdivision consecutive with existing parcels or at least in the same
quarter —sections. as this was believed to reduce the potential for farmiand fragmentation
Consecutive subdivision and development also made the extension of ;erV|ces aless
expensive undertaking The Board supported the policy and the Commuission s related
technical judgements in most cases. it denied appeals in 5 of 8 instances ana in the
successful appeals satisfied itself that the subdivisions were with merit and did not
undercut the policy too markedly. Most of the appeals were special cases which required
a degree o.f variance that the Commussion was not able to furnish

The balance of the appeals agamnst the land use policies dealt with the Commussion's
interpretation of provincial regulations concerning roadways. and topographic and
hydrograpmc imitations. The Board had the authority to waive such regutatons and allowed
itself considerable latitude in attempting to find compromises which would sausfy both the
tandowner and the spirit and intent of the regulations. Here too. variances did not form a
challenge to the integrity or authority of the Commission because its ability to interpret the
regulations was very limited The appeals were handled f/rom an approach of trying to
bring the subdivisions into conforniity with the regulations rather than concentrating on the
proprlety of the Commission's judgements.

Subdivision in the vicinity of airports was regulated by special provincial policies as
well as by the land use policies of the second plan. For the most part these functioned well
to regulate such subdivisions and were not the subject of much controversy. The MD. of
Rocky View. however, was not convinced that all airports ought to be included and 3

appeals resuited from subdivision applications in the vicinity of the Airdrre airport The

- Municipality had changed its zoning bylaw tq allow the uses proposed for the subdivisions,

but those changes were opbosed by the Commussion which also refused the subdivision
applications. The Board supported the Commission’s contention that subdivision and
deveiopment in the area were contrary to the plan

- in other appeals of the same reguiation, the Commission was not so fortunate. It
had refused several subdivision re\guests in the vicinity of the Calgary International Airport

on the basis that they were exposed to high levels of noise. In the appeals it was found

-
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that the Canadian Arr TransporgAdmmnstratnon guidelines allowed low densities of
development in areas of high noise exposure The Board allowed the appeals on the basts
that information Rather than being an outright challenge to the regulation. the appeals
set new standards (based on federal guidefines) for its implementation
In spite of having been subsumed into the parcel density regulations. the
two—parcel rule remamned distinct and over the 1973-78eperiod. 3 appeals were lodged
against it As under the first plan, this was a very small number relative to the overall
volume of a;?peals The Board approved one of the requests at appeal dened another and
ruted that 1t had no jurisdiction to render a decision on the third In the upheid appeal the
Board found it could offer a compromise settlement in which the principle of the rule was
respected In the denied appeal the subdivision plainly ran afoul of the regulauon, and in the
third the Board was told that the subdivision application was contrary to the plan. Since
that was found to be true the Board could not take any action to give effect to the
subdivision and accordingly. ruled that 1t had no jurisdiction to render a decision The
Board's treatment of these appeals evidently showed its continued support of the
two—parcel rule. ) .
The minimum parcel size regulations were similarly part of the parcel density and
land use regulations while still being:mdependent In some circumstances. Here, 00, the
Board allowed 1tself considerable latitude in its appeail decisions. That was believed to be
necessary flnce the regulations had become rather strict The minimum parcel size of 40
acres precluded subdivisions that wouid not adve;s'ely affect the Commission's principal
goals of urban containment and farmiland conservation. Accordingly, the Board approved
several appeals but in each case was satisfied that the subdivision would not lead to
fragmentation or radically increased parcel and population densities. In those cases where
there was a danger of compromise to the policies the appeals were denied
The provision of public reserve land was also little contested. Oniy two appeals
were made and in the first of these the Bdard's opinion was genuinely required. The case
concerned the provision of a water body for reserve land purposes. The argued point was
whether the water body was a lake or merely an intermittent slough. it had not been

excluded from the land title and the owners had paid taxes on the water covered land The

Commission considered that the water body was a lake and wanted it dedicated a public
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reserve The Board ruled in favour of the Commussion and allowed the subdivision so long
as the lake was surveyed from the land title and dedicated The other appeal was lodged ‘
over a CRP C requirement that a landowner dedicate a specific block of land as weli as a
strip of land running along a creek as a public reserve The Board found that the reguest
was entirely proper within the intent of the preliminary regional plan and demed the appeal
Here. again, the decisions did not challenge the Commission's policy

On the other hand, the Municipality s desire to take cash—in—heu of reserve tand
was the subject of many appeals. a large proportion of which were varied. The principle
of providing cash—in—heu of reserve land was recognized in the Planning Act and conflicts
did not concern that so much as the amount of the valuations on which the dedication was
calculated In all of 1ts determinations tﬁe Board sought to attain a fair estimate of the value
of the land. Similarly. the Muncipality. Commussion and the Assessment Branch of Alberta
Municipat Affairs each sought to provide accurate valuations but in 6 of the 10 appeals the
Board varied the valuation downward To resolve the appeals the Board frequently
averaged the appeflant‘s estimate and that of the local authority That may not have resulted
in fully accurate valuation. but it most often represented a comprom;se that both parties
could accept In other cases the Board found that the method of declaring value was faulty
and the appeals were uphetd but In fhe process, the local authorities were hetlped to
recognize the standards of the Act which the Board followed.

As In the 1963-72 period. road dedication and buiiding provisions were appended
to subdivison approvals. These were greatly contested and the Board's reception to many
of the conditions was poor. For the most part the Board characterized the Munictipality's
requests as being unwarranted or excessive. The appeals involved conditions that, had they
not been overruled, would have been quite expensive for individual landowners. It is not
known but is suspected that these appeals represegted only those in which the approval
conditions were particularly onerous. In all probability most conditions of this kind were
ascepted by landowners as routine obligations of subdivision approval. Notwithstanding
that, the Board's rulings certainly affected the Municipality's ability to demand extensive -
road dedication and or construction as a condition of subdivision approval. In a similar
sense the Department of Highways was largely unsuccessful with its conditions appended .

to subdivision approvais. It seemed that the Department was attempting to impose
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requirements for roads whose development was not imminent and the Board thought the
imposition of requirements so far in advance of probable need was unjustfied

The refusal of subdivisions due to ther proximity to sources of dangerous gases
was something the Commission had not forseen when the second plan was drafted In its
period of effect. however, there were 4 such subdivision apphcations which went to
appeal In reaching its decisions. the Board relied upon the advice and assistance of the
Energy Resources Conservation Board Indeed, the opmnions of that Board were not
disputed or aftered in the Board's rulings The Planning Bbard betieved that the creation of
additonal land titles in areas affected by SOun.' gas would be urrgspon5|ble. Thus. all but one
of the appeals was denied.

One element of particular importance to develop out of the administration appeals
against the second preliminary regional plan was the Board's frequent inability to render
decisions for subdivisions that were found to be contrary to section 16(b) of the Planning
Act, 1970 That section specified that land could not be subdivided unless it conformed to
existing prelimimnary regnonal plans. general plans. zoning bylaws or their equivalent In .
essence the section related, for the first tme. the process of subdivision control to the
land use planning process. The specification of that rélaﬁonsh:p was of benefit to the
Commission but the Board was plac;d into some awkward situations. In theory, the Board
had the authority under section 78 to approve and request changes to regional plans
before they were adopted but, this notwithstanding, the Board was still preciuded from
rendering decisions in some appeals. That effectively denied many landowners an
opportunity to air their grievances, which was counter to the whole principle of a right to
appeal and the power to grant variance.

While section 16(b) did not seem to have profound impacts upon the local control
of land use or upon the appeal process, it is important to note that in the Planning Act.
1977, the prohibition was dropped for the Board. It still applied to subdivision authorities
but not to the Board which could again have access. to all appeal cases.

Based on the examination of the appeals. the Commission early established that its
contr'ol of land use would be based on the restriction of subdivision. Its guide in that task
was the notion that ail Iandluses could be divided into urban and rural types. it was implicitly

recognized that rural areas and land uses would have to be protected from the
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encroachment of urban development Virtually all of the Commussion's planning measures
worked to achieve an urban-rural differentiation and to restrict subdivision and
development for urban uses. It has been shown that the'Board was in broad agreement
with the Commission s basic aims. |

As they arose, disputes concerned not tr;e underlying purposes of plan policies.
b%t tharr implementation on a case by case basis. Many exceptions and variances were
granted to specific regulations but few of them seemed to have far-reaching negative
urhpacts upon the policies themselves. Indeed. when the two preliminary regional plans are
compared it 1s possible to see that the second pl;:-:n was an improvement over the first
both in terms of scope and effect It1s doubtful that this would have been the case if the
first plan had been largely unsupported by the Board in its appeal decisions. Had that been
th;a case, the Commussion's authority would have gradually been eroded to a point where
netther it nor its policies would have retained credibility In turn, that would have
represented bad management on the Board's part since it had a duty to keep the
commussions functioning effectvely

This ts not to indicate that the relationship between the Board and the CRP.C. did
not undergo some strife. The Commission's use of outline plans to circumvent the appeal
process showed one mamfestatlonnof its dissatiskfactlon with the Board's ability to gran}
variance. That notwithstanding. the planning system recognized the need to provide
vartances in individual cases and the Board appeared to do an adequate job of balancing the
effects of its variances against the advance of public policv:y‘ If variances had not been
granted, plans couid have been implemented more smoothly, but at a high cost to some
individuails and af a similarly high cost to the notion of fair play in the advance of rpublic
policy.

For public planning policies to represent anything but a threat to landowners it has
to be clear that exceptional circumstances will be taken into account The power of
variance removes, to some extent, the threat of the autocratic exercise of authority. The
right to appeal exceptional circumstances is, however, but part of an orthodox framework
designed to moderate the costs of the public interest to individual rights. The factor
determining the quality of variance decisions is the staffing of quasi-judicial bodies to

allow them to function in an arm's—length relationship with government. Here there is a real
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point of concern because the members of the Alberta Pignning Board. unike the general
run of administrative boards. are drawn exclusively from branches of the proyincial civil
service interested in development So not only is the Board composed of non-elected
persons. therr appointment is also occasioned by their involvement with various
departments of government The situation calls into question the wisdom of using the
Board (which ts. after all. the supervisor of the provincial government's interests 1 land

development) to mediate between private rights and public interest’

The Board continues, without the aid of much public scrutiny. to 1mp
particular conception of the public interest and set standards for its agvancement
The evolution of standards for the public interest is the other major part of the
framework for the mediation between public intiative and private right While it might be
supposed that the determination of community standards would involve the public, this 1s
frequently, as with the Alberta Planning Board. not so. The task of setting standards is
complex since there is never a single conception of the public interest All too often, the
view that prevails i1s the particular interest of whatever institution has been delegated
publié authority, advancing its own policies to achieve its own vision of the pbic interest
Central authorities, such as the Board. by virtue of their pos#tion are privy to many
conceptions of the public unterést, which they must coordinate and moderate. Implicit in
the duty 1s the notion that central authorities impose their own views of public policy onto
the subordinate authorities who impiement them. Central authorities, therefore, function to
limit local autonomy in the setting of community standards. This 1s not necessarily a
negative process byt is one which would. ideally, require public participation.

The central authority s position is one of trust and the power they wield is,
typscally'l.' mistrusted by many who fear that their coordination of policy can lead to the
erosion of local autonomy. The Alberta Planning Board honoured the spirit and intent of
lpcal plan policies in its appea'l decisions, but not to a point where it was prepareq to
sacrifice provincial standards of p'ersonal liberty in the use of l;ndﬁgciding what was just.
_ in the advancement of local planning policies without causing undué ha},dship for
individuals was a conside;ab{e task but one that the Board seemed to gérform well in

- \
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The CR.P C’'s success with the implementation of its regional pian poiictes 1s
further supported by a recent study of land subdivision in four regional planning
commission areas of the province (Thompson, 1982) The study dealt-with all of the
subdiviston applications made to the Edmonton, Battle River. Red Deer and Calgary
Regional Planning Commissions for the years 1977-79 inclusive. Of a total number of
applications ¢f about 5000. those from the CRP C accounted for only about one-tenth.
- That figure was very low. particularly-since applications to the ERP C were four tmes as
great Cléarly the CRP.C's policy of restricting subdivision was relatively effective. The
Commussion also had the lowest number of its decisions appealed to the Board: this with .\
the highest proportion of subdivision applications approved without condmons,'mdscated
that landowners regspected the C.R.P.C's determinations Fewer leaves to appeal also
resulted in fewer opportumties for the Board to influence the implementation of the
Commussion’'s land use policies. This situation. however, must have arisen through the i
satisfaction of subdivision applicants and good management from the Commuission. Given
those conditions. the Board's intervention was hardly required .

While the Board did not seem to alter the Commission’'s notions of the public
interest through its appeal determinations, there i1s increasing concern that it may be doing
so through the regional plan apprO\;al process. This exercise of Board authority is,
naturally, worrisome to the commissions as well as to the urban municipalities. At issue is
the fact that the Board has recentlyrejected the CRP.C's first regional plan (amongst
others). It islbelieved that the CRP.C’s plan was rejected because it was too préscriptive.
Should the pian be made less prescriptive through the Board's intervention,‘rural
municipalities will effectively gain a more prominent voice in decisions-affecting the
development in their jurisdictions. At the same time. some of the Commission's authority
may be lost The spectre of rural muncipalities having greater authority to, perhaps. allow

‘mcreasad levels of development is of general conéern to the 'commissions as they see that
such an e‘vent could undermin; their long-range goals. Urban municipalities too, feel that a
growth iﬁ rural municipal autonomy with respect to planning threatens to increase urban
fringe deveiopment with all of its potentially negative impacts onn the ease of servicing,

/
future annexation, and urban economic Viability.
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If the Board is. ndeed changing the balance of pianning.powers and the direction
of planning interests. however subtly. the ef fects upon the commissions will be
considerable. The Municipal District of Rocky View. for example. has long argued for the
control of subdivision within its Jurisd»ctnon, in much the same manner as that en‘Joyed by
urban municipalities Many rural municipalities have the financial and admumsiratwe
resources to assume subdivision approval authority and at least one rural municipality, (the
County of Parkiand) has subdivision ythomy at this time. Further. it 1s unrealistic to believe
that subdivision authority can or should be kept from municipalities capable of managing it
8 and when subdivision authority is transferred the commissions will lose their chief

tool of plan implementation. and the base of the regional planning syste.n. which is fragile

at best. would be fur yndermined
If the long—ran e frame for planning policies furnished by the commissions is

In jeopardy. t:{e Planning Act may have to specify the long-range objectives to be
’ddressed by planning instruments Such a development couid lead to increased public
contribution to the draftung of major policies and the Board could reasonably continue in
its present capacity to fund planming and approve rural plans under the Act The appeal
tribunal. howevér, might well increase its credibility as the moderator of pubiic and private
interests by becoming essentially s;prate from the more administrative functions

perforrbod by the Board Attendsnt with any such separation would be changes to the

appeal tribunal’'s membership to provide a better representation of the public.
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9 APPENDIX 1: Denied Subdivision Appeals against the Farmland Conservation

Policies

N~

Demed Appeals

73-C-482
74-C-256,277.278.331.485.496.528.551
75-C-18.100,109.217.387 407
76~-C-5157.71.84, 137.167.211.256.464.471
77-C-322.323.375.380

78-C-42.

Total 30 Appeals

Dennéd Appeals which were also opposed by the Municipality
73-C-482

74-C-256,277.331,485.496.528,551
76-C-100.109,397.407 ”
76-C-51.57.71.84,137,167.256.471 - -
77-C-322,323.375.380

78-C-42

Denied appeals which were not opposed by the Municipality
75-C-217 ;
&

76-C-211 -

Denied appeals for which the Municipality did not state an opinion
74-C-278

75-C-18

76-C-464
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Reasons for Board Denial

fragmentation of farmiand
73-C-482
74-C-277.331.485496.551
75-C-407
76-C-57.71.84.167 471
77-C-380

land quality too tigh to allow subdivision
74-C-256.485.496

75-C-100.407

76-C-84.137.471

77-C-375

subdivision was not believed to enhance agricultural productivity :

74-C-528
76-C-57.71.256.464
77-C-323

78-C-42

subdivision would have represented an intrusion into unsubdivided territory

74-C-5b1
75-C-109.397
77-C-322.375.380

subdivision would be contrary to the spirit and intent of the pian

75-C-217.397
76-C-51,84,211
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10. APPENDIX 2: Approved Subdivision Appeals against the Farmland Conservation

Policies

Approved Appeals

73-C-431
75-C-138.140

| 76-C-40.124,273.276

77-C-267.304.482

78-C-04

1

79-C-145
Total 12 appeals

Approved appeals which were opposed by the Municipality
75-C-138.140

76-C-124.376

77-C-267.304.482

79-C-145

Approved appeals which were not opposed by the Municipality
73-C-431

78-C-04 -

79-C-145

Appfoved appeals for which the Municipality did not state an opinion

76-C-40,372
s -

Reasons for Board Approval: //\) *
»
subdivison would not impare agricultural production

» ¥,
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73-C-431
75-C-138.140
76-C-40
77-C-267
78-C-04
79;C—145

compassionate circumstances

75-¢c-140

76-C-124

77-C-482
A

land was beheved too poor for agricultural production
76-C-376
77-C-304

subdivision approved in spite of the policy
76-C-372

Appeal for which the Board was unable to render a decision

76-C-261,330



