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ABSTRACY o

One aspect, of the attempts to determine the lawful and
unlawful resort to force by states undér present internationi}
law relates to the question of whether a state can lawfully
land its armed forces on foreign territory for the purpose of
protecting its nationals. The right of armed protection of
nationals abroaohwas generally admitted under customary
intcrnationﬁi lew during the nineteenth and early twentieth
centuries. The development of intermational law during-the
period since the end of the First World War has, however,
fostered legal principles which heavily lean against the
unilateral use of force by individual states. Conflicting
interpretetions of these principles, and the emergence of many
new states who have ténded to challenge some of the prineiples
establisheo in earlier -times, have generally rendered uncertain
the legal status of the use of force in the protection of ’
nationals abroad. On the whole, however, there is a strong case
for the view that a narrowly defined right to resort to force
in the protection of nationals abroad still exists under'
modern international law. And the purpose of the following
discussion is to show this by examining the customary
ipternational law positidn .and how. that poeition'has been
affected by the League of Nations Covenant, the Charter of the
United.Nationsﬂ end other related instruments governing the
use of force by states. And more importantly, the view that a

iv »
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narrowly defined right to resort to forge in the protection
___!/xof nationals abroad still exists will further be demonstrated
by an-analysis of specific post-1945 instances of such use of

K )
force. e

TN



~"  PREFACE

This study deals with one of the coqtrovezsiai issues of
present international law, namely, the legal status of the
unilateral use of force by states in the protection of
nationals abroad. The central concern is whether or not the
use of force in the protection of nationals abroad is legally
permissible under post-1945 internatiodal law. The study must
be viewed as an -aspect of discussions relating to the question:
" to what extent under pgst-19a5 internationél law can one state
. in the exercise of its right of protection lawfully employ
force which has as an incidental consequence the violation of
the sovereignty of another state? Viewed in this way, thg
study clearly excludes cases involving the landing of troops
‘on f&feign territory with the express authorization'of the -
local sovereign, for example, the 1976 German commando raid
at Mogadishu,. Sé&alia. Stficcly speaking, such cases do not
involve any violation of the so&ereignty of another state. &
In the examination of post-1945 state practice which appears
in the last chapter'of the study, one or two of these cases
have been included onlf\because they incidentally throw some
special light on the subject central to the study. .

Ther; is no doubt that there is a close relationship
between ;he‘themes of this study and the institution of Stéte
Responsibili;y for Injuries to Aliens. However, an effort

has been made to confine the discussion to the subject of use

vi
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of force. Only incidentally have references been made to some
aspects of ‘the institution of State'Resp iibility. 'Sbﬁe
important principles governing that institution are meery
assumed in the study. It is also necespary to mention that vﬁ&
it is the use of fbrce as a protective measure and not'as a
punitipe or enforceqgent measure on behalf of nations abroad
that forms thé core of the whole exercis

- The thrust of the study of course rplates to international

' law during the period after the Second World War. However, an

appreciation of theory and practice of e-1945 international

. law is invaluable if a fuller understanding is to be achieved

of current issues relative to the use of force in the

protection of nationals abroad. Indeed, one enduring theme

in.this study involves the evaluation/of the effect of post—

1945 principles of interhational law on the customary law

'"right of intervention to protect nationals abroad",

.especially in the form this "right'" took during the nlneteenth

and early twentleth centuries. Accordlngly, the first chapter

of the study is devoted to a survey of doctrine and practice

\

of pre-1945 international law telative to the use of force /
’

by states. An attempt is made to determine the extent to,._ _

and the way in which traditional international law governed \

thevpse of force by states in the protection of nationals
abroad. The first'chapter also helps to present the subject -

of use of force in the protection of nationals abroad in a

- more complete historical perspective.

In the three chapters following the discussion of

vii



pre-1945 internatio;SI-law, the use of force in the protection

of nationals?abroad is related to: “
. 1. Article 2(4; of the Charter of the . United Nations ‘ o N
and the general concepts of "nonintervention' an& “,ii
"nonaggression'. |
2. The principle'of self-defence ‘and s
3. The concept of humanitarian interventiéﬁ

P =

It is hoped that these three heads providﬁ &,mcre drT@

complete theoretical basis for the determiras: of che§§13a1
& X
status of the use of force in-the protection\pﬁunationals
abroad. Ideally, these three heads should perhaps have been__ ___

considered side by side with post-1945 state practice relating

. to the use of force by states in the protection of nationals

abroad. However, post-1945 state practice is examined
separately in the last chaptef. This has been done largely

to facilitate clearer presentation.
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CHAPTER 1 o ' \

- THE USE OF FORCE ‘IN THE P%OTECTION OF NATIONALS

- INTRODUCTORY

Early Classical Writers

The question whetheﬁ a state’ can lawfully use force in
. %t

order to protect. its nationals within foreign territory does-
not as such appear’tb‘ﬁaﬁe received any legal atteﬁtion in

the period before the niheteenth century. Natﬁralist writers
like Grotius and Vattel did not specifically deal with this |

question. Their discussions relating to the problem of the

~use of force by states or nations were dominated by the subject

of war, when and when not a war would be just. In these *

discussions, however, the classical writers made some
incidental references to a theme that was to have enduring

significance in legal theory relative to the protection of

nationals abroadm Grotius and more-importantly, Vattel,
fostered the idea that the citizen (subJect) was an extension
of the state (ruler) to which he belonged and therefore that

an injury to the citizen‘or his interests constltuted an 1n3ury

1

to the state. .In the words of Vattel

—

If a nation is bound to preserve its existence, Lt/is not
less bound to preserve carefully the lives of its ‘members.
At owes this duty to itself; for the loss of any one of
its members would weaken it and insofar attack its
existence. It owes the same duty to its individual-
members by reason of' the very fact of association by
which they united ‘for their natural defence and welfare.

And, in an oft-quoted passage, he stated that:.
. L



Whoever ill-treats a citizen indirectly injures the
state, which must protect that citizen. The sovereign
of the injured citizen must avenge the deed and, if
possible, force the aggressor to give full satisfaction
or punish him since otherwise the citizen will not
obtain the chief end of society which is protection-:

Apparently, however, these writers had in mind citizens in
general, irrespective of whether such citizens resided abroad
or at home. It would aleo appear that they were not thinking
specifica};y of injuries caused by foreigners but of injuries
l:ln general, whether caused by foreigners or by fellow
citizens. Nevertheless their identification of ‘the interests

of individual citizens with those of the state was an

<

important step toward the recognition of the responsibility of
a state to protect the interests of its nationals abroad.

For as Hindmarsh notes:
_ r
. .. as soon as the view was accepted that an unredressed
injury to a subject constituted an offence against the
state, direct state action became a loglcal consequence.
Obligatlon on the part of the community to lend its power
and influence to the support of its members' interest
abroad was a logical deduction from the conception of

communal sotidarity.4
I

However, it was not until the nlneteenth éentury that the

kY

subj!ct_of the use of force in the protection'of'nationals
abroad began to receive specific legal attention:
Theory and Practice During the

Nineteenth and Early Twentieth
- Centuries :

In the theory and pracé&ce of customary international law
durlng the nineteenth and eaéiy twentieth centuries, the
right of a state to use force in the protection of its

nationals abroad was generally admitted.5 .



"3
In the theory of cnstomary international law during the
period under review, such use of force in the protection of
nationals abroad was variously characterized as a form of
“self-defence",b”self-preservation", "self-protection“, orias
an eSpect of the ''right of intervention'!. 6 1t was really a ’
matter of indifference under which head this form of the use of

force was said to fall The "rights of ''self-defence', ''self-

-
preservation', ''self-protection', and "intervention' were

7

dsually employed as identical or overlapping categories. As

. long as a state resorted to force to protect its own legal
rights, any of these doctrines operated to justify incidental
violations of the sovereignty of another state. The interests
or rights) of citizens abroad were_theoré%icelly identified with
those of the state of their nationality. The identification was
based on the same natural law idea that thé/citizen constituted
an extension of the state to which he belonged and therefore
that an injury to such a citizen constituted an 1nJury to the
'state.8 In one relevant aspect, however, the ''right of \

s intervention" contrasted w1th the categories of ' self-defence"

"self- preservation", and ''self-protection” These latter
categories were confined to matters that fell well within the

.t‘rubric of self-help in that they operated to justify state

conduct that was directed at the protectlon or v1nd1cation of

a state's own 1nterests and the interests of its c1tizens

The "right of intervention' was, on the-other hand, broader; it

was invoked by states to justify the use of force in the

9

protection of foreign nationals as well. The absence of any
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bond of nationality between the protected forergn nationals -
and the states resorting to force necessarilyfppse& some -
theoretical problems, and, as shall be seen later, some
jurists were inclined to reject the legality of'intérvention
on behalf of foreign nationals on this very score. 10

The doctrines of "selg/defence" ""'self- preservation
""self-protection", and "intervention" were vague and ela'stic.1l
Writers and statesmen faiied to clearly define®the legal
content and scope of these doctrines.12 The doctrines were so
~asserted as to constitute the basis far the justification of

the forcible protection of "rights' and "interests' of various

 descriptions including '"national honor", 'abatement of
nuisance", ''commerce" and a plethora of undefined "vital
interests".13 In the transactions between the United States

and the United/Kingdom relating to the Caroline and McLeod
cases,14 a gredat deal was said in the attempt to spell out the

formal conditions governing the operation of the doctrine of

- 15

"self-defence" or ""'self-preservation". The principles

‘enumerated in the course of these transactidﬁs-were, however,
hardly reflécted in actual state practice. 16 In particular,

the conditions enunerated ln the course of these transactlons

do not appear to have,- in any signlflcant way,.lnfluenced the
definition of the customary law right of armed protection of

,f#i!F
natlonals abroad. T a-“

State practlce durilg tﬂ!s Reriod leaves no doubt that

states recognlzed protectio' nationals'" as a sufficient

justification for one state to . force against; or within,
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another state. It was indeed very common for powerful states
to land troops on foreign territory for the purpose of‘
"protecting nationals''. Milton Offutt, for eiample, has
_reéqr&ed'more than 76 instances when the United States,
either alone or in'éonjunction with other powers, had ‘used
force on foreign territory for the purpose of protecting the

liveé or property o%‘American citizens during the period

17

between 1813 and 1927. It some of these instances there was

express consent or ‘even request on the part of™the local
authorities that foreign troops be landed for the purpose of

protecting the lives and property of foreigners because the

local authorities could not themselves afford such protection.18

There is no doubt, -however, that in_these cases the United
States would not have felt any'léss entitled to resort to

force even had there been no authorization by the local

)

authorities. Thus, in a letter to the United States' Minister

at Havana, Cuba, the United States' Secgetary of State, Knox,

warned that:

This government [the United States Government] does not
undertake first to consult the Cuban Government if a
crisis arises requiring a temporary landing somewhere to
protect life and property on .the broad principles of
international practice. You will clearlg explain this
verbally to Preseident Gomez [of Cubaj.l '

: /

Indeed, no authority had been sought frcé Cuba during the

-

1895-98 Cuban revolution, when Uniteg/étates troops were sent
to Cuba to "afford them [U.S. citizéns] that protection and
indemity for life and property %hich no government can or .

will afford. "2V
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Other powerful states .like Britain, Germany, Russia,
Spain, Austria, Italy, and Japan had also at one time or
another during the same period, either individually or jointly
used forcerﬁo secure ﬁherprotection of their 'nmationals"
abroad. It will be apparent from some of the examples‘that
follow that by "protection of nationals' states did not include
merely'measﬁres_of force tb protect nationals in specific
circumstances 6f.dange£; but -also measures of force to press

financial claims on behé}f of nationals against foreign

governments. Thus, in 1862, France, Great Britain, and Spain

jointly employed forcelﬁgaidst Mexico.zl In a Convention

Relative to Combined Opérations against Mexico signed earlier

Qn October 31, 1861,22 the Entervening powers had agreed:

.o to concert the measures necessary for seizing and
occupying the various fortresses and military positions
on the Mexican litoral, in order to give more efficacious
protection to the persons and propeg;y of their subjects,
as well as to secure the execution oF the obligations
contracted toward them by the Mexican republic.23
The intervening powers had commendably also agreed that they
would not, in the employment of measures of coercion, make any
acquisition of territory, or take any particular advantage, or
exercise in the domestic affairs of Mexico any influence
incompatible with its political independence.24 In fact,
Britain and Spain later abandoned the measures againsfiMexico

when it became clear that France would not abide by this latter
' 25 - '

undertaking.

So too, .on December 11, 1902, Great Britain, Germany and

Italy blockaded some ports of Venezuela in order to secure

» »



T

recogniflon and the means of payment of financial claims due

from Venezuela to the nationals of the blockading pqwers.26

Anticipating hostileMteactiqn from the United States, the
: #
German Government had clarified its policy as follows:

But we consider it of importance to let first of all the
Government of the United States know about our purposes
so that we can prove that we have nothing else in view
than to help those of our citizens who have suffered
damages.

We declare especially that under no circumstances do we
consider in our proceedings the acqg%sition or permanent
~ occupation of Venezuelan territory

The declaration by the German Government that it had ne
intention of acquiring or permanently occupying Venezuelan
territory was typical of the,statements by many other
governments that resorted tb coercive protection of their
nationals abroad. Such declarations, by strongly suggesting
that states did not view with favour the acqulsltion 7 of d"
territory by means of force, indirectly made more certain the
fact that states unquestionably viewed the protection of
nationals as a suff1c1ent Justlflj’tlon for one state to use:

e
 force against or wuthln another state. The Unlted States

Secretary of State, Hay, sympathetically noted the purpose of
the blockade:

the German Government informs that of the United
ni;es that it has certain just claims for money and
v/ges wrongfully withheld from German subjects by the
érnment of Venezuela, #nd that it proposes to take
certaln coercive measufes . . . to enforce the payment of

these just claims.28
. N

The blockade of Venezuela may also be said to have received\

indirect blessing from the Permanent Court of Arbitration at

N
@



the Hague where the dispute between Venezuela and the
blockading powets was finally resolved. The-CouftnupheEd the
claim by the blockading powers to preferential treatment in.
Venezuela's undertaking to liquidate foreign debts (including
debts due to neutral powers) from a desigﬁated fund.29 These
special rights of theiblockadingbpowers came as a direct result

30

of the military measures taken against Venezuela. By

upholding the claims of the blockading powers to preferential .
treatment, the Court may be said to have ihdirectly recognized
the legitimacy of the blockade. For had the'Cou;t not assumed
that the blockade”was legitimate, it would likely, as a matter
of policy, have rejected'the claims of the blockading powers;
or at any rate, it would have made some adverse. comments on the
blockade. On the contrfry, the Court noted that since 1901,
Venezuela had categorically refused to settle its disputes with
two of the blockading powers by resource to arbitration.31
Financial'claim; on behalf of natfonals abroad were also a
subject of forcible measures by Great Britain against Greece in
1850_.32 Some members of the British. Parliament, while
recognizing the duty oﬁ the Government to %ecure for its
subjects residing abroad the full protection of the laws of the
foreign states, were uncertain as to whether the resort to
coercion was justified in that pargicular case. 3 On behalf of

the Governpeqt, it was, however, contended by Lord Palmerston

that: R
*The Greek Government, having neglected to give protection
they were bound to extend, and having abstained from.



taking means to afford redress, this was a case in which
we were justified in calling (by means of force) on the
Greek Government for compensation for the losses, | 34
whatever they might be, which M. Pacifico had suff¢red.
One of the most celebtrated instances of forcible |
protection of nationals abroad during thi; period was the so-
called "Boxer Expedition' which occurred between 1900 ;nd 1901
in China.35 Unlike most cases of protection of nationals
during this period, the BoxervMission did not take on a purely
punitive or enforcement character; the mission was, at least
_ih.its'principal aim, a case of actual protection of nationals
against specific physical danger. Increasing re;entment on
the part of the Chinese peopie against foreigners and foreigﬂ
influence efupted into open violence in 1900. Members of a
"secret'" Chinese s;ciety, the "Righteous Harmony Fists'', or
the "Boxers" embarked on a series of activities, including
killings, aimed at the harassment of foreigﬁers, in particular,
members of the diplomatic staff and missionaries. Far from .
protecting the viétims of these activities, the Chihesg
Imﬁerial troops in fact appear to have activelyksupported the
- "Boxers" ¢ Consequently, an international expedition, composed
| of troops from the. United States, Great Britain, Russié,
Austria, Germany, Japan, and Italy was dispatched to China.
Althéugh the countries’ involved in ;ﬁe mission did not . e
‘conceal the facf that they had other collateral, though iq :
the%r view equally justified. motives in China, the;records

leave little doubt that protection of nationals was the main

objective of the miésion. Thus, in a spéech made in the French

I

. S
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Chamber of Deputies on July 3, 1900,\M.IDe1casse. French
Minister of Foreign Affairs, declared that France did not
desire to "break up China" and had 'no wish for war with
ﬁgﬁiChina", but thatAshe&ce;id not "eveze therduey of protecting
her citizens and of obtaining for her merchants the guarantees

"36  on the same day, the United States

obtained by others.
Secretary of State sent a circular telegram to diplomatic
représentatives of his countr§ at the capitals of all other
states involved in the expedition, stressing that the United
States would be using force in‘qpina‘for the purpose‘of
. rescuing the American officials, missionaries, and
ocher Americans who are in danger; (and) affording all
possible protection everywhere "in China to American life
+ and property. 37
On behalf of the British Government, Lord Salisbury "expressed
himself most emphatically as concyrring in the . . . policy of

" the United'States"~a

_sgét out in the cireular of July 3.38 And

. the Russi vernment’ also assured the other powers that:

////Russia had no designs of territorial acquisition in
China; that equally with other powers now operatin
there, Russia has sought safety of legation at Pek%ng
and to helB the Chinese Givernment repressg the
troubles.3

" Typical of tye cases of prptection;of nationals during this—_
period, howeve;, the' actual execution of the Boxer mission did
not take the ferm of evacuation, but consisted of numerous
expeditlons through several areas of China with“the object of

A4

pacification" of these areas. The process of ''pacification”

also invalved the occupation of some key Chinese cities,
¢

includlng‘Pekxng /It was not until September, 1901, thap the



intervening powers signed a“¥inal Protocol

’ ! . v

41 with China,

_ending the occhpation In fact, under Article 7 of the

Protocol a consiaeraBIé portion'of the allied legation guards

11

were to remain in Chiha for s%me tithe . thereafter Outside the_

Latin%American countries, China was perhaps more often

subjecﬂhd to the forcible protection of foreign nationals by

-

foreign pdwers than any other country. In the three decades

following the ''Boxer Expedition",«the “right of protection of

_ nationals abroad' was frequently invoked by countries like the

' United States, Great Britain, France and Japan to justify

military intervention in China.

42 The most notorious

utilization of this "right” was Japan's claim during the Sino-

Japanese crisis of 1931-32. 43 Japan asserted that its

occupation of Manchuria and later Shanghai was necessitated by

the need to protect Japanese lives and propef‘y in these

'cities.44 The discnssions of the subject within the Léague of

Nations do, in a way, reveal that members, including China, in

v

principle, recognized the justification of protection of -

nationals. Thus, in its‘resolution of 30 September, 1931, the

League Council noted:

and

. . the Japanese representive | statement that his
Government will continue, as rapidly as possible, the

- withdrawal of itg troops, which has already begun, into

the railway zoneyin proportion as the safety of the lives
and property of Japanese nationals is effectively
assured. .

. the Chinese representative's statement that his
Government will assume responsibility for the safety of
the lives and property of Japanese nationals outside that

o ' :
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- zone as the withdrawal of the Japanese troops continues
and the Chinese local. authorities and police forces are
re-established. 45

Eventually, however, it became clear that Japan was using
"protection of nationals" merely as a pretext for her
expansionist,poficies in China. The Lytton Commission whose
report was unanimously adopted by the League of Nations
Assembly fouha little basis for the Japanese claim that the
lives and property of Japanese nationals were endangered by
the Chinese. The Commission consequently Concluded\thét the

military operations of Japan could not be regarded as measures

of legitimate se],.f-defence.46

47‘shou1d perhaps

‘The crisis of the Sudeten Germans
properly be regarded as an example of the abusi&e use of the
doctrine of "humanitarian intervention" and not as an abuse of
the ''right" of protection’of nationals gbroad.. Hitler invoked
the "suffering' of the Sudeten Germans to justify Germany's

48 The Sudeten Germans in quéétion

invasion of Czechoslo?akia.
were technically cipizens'of Czechoslovakia andfnot Germany .
Indeed, initially, Gérmany yas demanding s?me form of self-rule
for the Sudeten Germans.  This demand would clearly be |
"Inconsistent with thé qlaim that the~Sudeten Germans were part
and parcel of éhe State of Germany. | ’ .
Althougﬁ in the practice of states during the nineteenth
and eariy t&entiéth centuries the-right to use force in the
 protectioﬁ of nationals abroad was: thus generally admitted, the

hature and scope of this right was by no means clearly defined.

States did notAconfine the justification of "brotection of
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nationals'" to the protection of nationals caught in specific
circumstances of danger within foreigﬁ territory. For
examﬁle, the majority qﬁmthe-instances of recourse to force
. justified by the United States Government on the basis of
protection of nas}onals, tended to be mere incidents forming
‘part of more comprehensive routine cempaigns by'the United
Statee Navy against an indeterminate variety of criminal acts
of foreign'inhabitants affecting United States citiéensklin

particglar merchants.49

These operations tock the form of
general police action: fhey were either puﬁitive expeditions
against identifiable offenders, for example; the bombardment
of Greytown in 1854,50 or preventive actions ihvolving the -
pursuit and destruction of potential marauders. As has already
been noted, some cases of ''protection Qf nationals".con&isted
of punitive or enforcement measureslegainet foreign governments
that had failed to discharge their obligations, in;particular
pecuniary obligations,.Qith,respect‘to foreign nationais. And,
as may be evident from the "30xer Expedition", even in cases
where states purported to protect nationals against specified
danger in a foreign country, the measuree of protection often
went beyond the immediete protection of nationals. States .
purporting to protect their nationals rafely did so by merely
evacuating such nationals to safety. Measures of protection
‘tended to take the form of prblonged~eccupatiOn of foreign
territory, or the coercion of local authorities into‘accepting
. .

certain long term arrangements for the ostensible benefit of

foreign nationals. Inevitably, measures of protection tended
. ’ , -
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always to undermine the political authority of the local
rulers: On the whole, it is perhaps accurate to say that
“customary international law duting this period failed to
delineate the scope of the right to use force in the
protection of nationals abroad.

This absence.of any clear limitations on the right to use

'r

fofEE‘I% the protection of nationals abroad was, to a latge
extent, a reflection of the inherently we;hvcharacter of
customary international law relative to the use of force.by
states. The law¥generaliy failed to establish any clear
diatinction between the legal and the illegal use of force by
states. Customary international law did not include among its
principles any generai obligation upon states to refrain from

51 On the contrary, force

the use of force against e€ach other.
was generally recognized as a legitimate means of settling
‘international disputes, enforcing internationalﬂobligations, and
punishing international delicts 52 ‘In fact, throughout the

' second half of the nineteenth century, the predominant legal
theory was that war, the most extreme form of coercion, could’ be
characterized neither asAleéal nor illegal.53 The attempts tc\
draw a distinction between the "just" and the "unjust" war.which
characterized eariier works like. thoSe of Grotius'54 were
conspicuously absent in many of the‘;egal commentaries of the
second half of the nineteenth century The notion of absolute
state sovereignty gained ascendancy in the polltical .and legal
thought of the perioq. Resort to war in the view of most

jurists and statesmen was an attribute or prerogative”of
X . ;
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_sgver‘nty, the legitimaey of which no one other than the

55

states involved in it had the competence to judge. In the

- predominantly positivist legal thinking of the nineteenth

century, it was readily accepted that in the absence of any
fully developed international organlzation w1th competent
authority to judge on the rights -and duties of states, on Ehe
v1olations of such rights and duties, and with power to carry

out sanctions against such violations, no useful or practicable
. . _'ﬂ‘.

" legal digtinction would be_possible‘beﬁween the just or lawfglb

_and unjust or unlawful resort to war. ° True, in the

decentralized international community, war sometimes served as
a "legitimate" means of 'self-help to enforce iﬁtefnational
rights and obiigations, and hence to promote the observanee of
international law. Yet, without any difference as to the.
consequences between war resorted to as an instrument of law
and war resdrted to for other reasons, it was ;s well not te.
attempt to characferize'war as .a judiciel meehanism_fofi
settllng international disputes or as a sanction. ‘
- With the admission of the inability of the 1aw to regulate
the resort to war by states,'the attempts to evolve legal
doctrine regulating the resort to less extreme measures of
fofce, like meesures_df‘force to protect nationels abroad, were
incpngruous‘aﬁd lfrgely superficia1.57 The very reasons for
whichlju;ists rejected the "just Qar" doctrine wefe equally
vaiid for rejecting the attempts to place substantive ‘

limitations upon the resort to other measures of force. Since
¢ . . -

each state held itself almost eptirely free'tdcdectde and act

>
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for itself in the determination of the merits of its case, the
numerous “fights" which formed the theoretical basis for the
justification of various forﬁs of coercion did not constitute any
"real standards by wﬁichda state's resdft to fofce would be
adjudged either as legal or illegal. Instead of functioning as
standards by which the legal use ‘of foreté would be distinguished
from tﬁe illegal use of force, and\ ence, as guides in the |
practice of states, "riéhfs”, llke‘Ehpse of "self- defence "self-
preservation', and ”intervéntlon , onlﬁ\too easily served as |
instruments of power politics. States could at will stretch the

" 58

scope and application of these "rights Consequently, it was

not possible for '"legal' justificationms, for example the
justification of protection of nationals, to have any precise

legal content or to be subjected to any clear legal limitationms.
<

Limitations Under Conventlonal
International Law

In general, pre-l§45 developmentS'in conventional
internatféﬁil law relative to the use of force by states left
unaffected the broad and also vague Quetomery iaw-”right“ of
protection of na:ionals abroad by the use of armed~foree. The
extent to which the pr;pciple df "nonintervention" embodied in
the multilateral eonvenpioﬁs of Ehe American states curtailed the
scope of the custom%ry law "right" of protection of nationals
- abrqad is a matter that has giéenArise to a considerable amount
of controversy. This matter will, However,'be given full
 consideration as part of the general examination of post-1945

legal principles affecting“the'use of force in the protection

\.

4
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Drago declared ‘among other thlngs that =~ - N

of nationals abroad. For indeed, although most of the interF

PR

American conventisis on nonlntervention59 came into existence in
the period before 1945, it was only after the Second World War
that their 1mpact really began to be felt. . It is in.fact after
the War that the establishment of a'general principle of
nonintervention began-to attract more universal concern;

This is perhaps the point at which it can be noted that some
of the states against whom the "right" of coercive protection of
natlonals abroad was invoked, strenuously protested against
certain extensions of this 'right". This was particularly so
among Latiq:American states who sometimes went to the extremity
of denying altogether any\right,on the part of a state to
protect its c}tizens abroad.60; The joint blockade of Venezuela

61

by Great Britain, Germany, and Italy, = for example, gave rise

- to much discussion concerning the propriety of the use of force

for the purpose of -securing the settlement of pecuniary claims
against\forelgn states. Most notably, the blockade proﬁoked

the Argentine Minister of Foreign Affairs, Dr: Drago, to send

~a note of protest'to the Argentine Minister in Washington for

"~

'transmlss1on to the Unlted States Government\\\ln the note, Dr.

N\

. the public debt cannot occasion the armed
intervention nor even the actual occupation of ‘the
territory of an Amerlcan nation by a European = °
power.

It is, however, worth notlng that Dr. Drago dld not take the
extreme view of denylng altogether the right of a state to

protect its nationals abroad. -And significantly, Dr..Drago
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expressly stated that io his enunciations, if was not pretended
that European powers had not the right to protect their s
_subjects as fully as elsewhere against "the persecutions and
anustices" of which they might be victims. 63 The view against
the use of force for the purpose of securing the settlement of
pecuniary claims against'foreign states was, however, to be
pressed further at the Second Hague Peace Conference, 1907,
where an attempt was made, especially by Latin-American states,
to establish an absolute principle against such employment of
force.64 o | |
B The Second Hague Peace Conference, 1907,.did not, however,
abhie#e much with respect to the limitation of the customary
iaw "right" of coercive protectjon of nationals' abroad. The
onvention Respecting the Limitation of the Employment of Force
for the Recovery of Contract Debts, also known as‘the Porter
,Conventlon 65'was of very limited scope It oonfined the

pr1nc1ple against the employment of force to the spec1f1ed

cases of recovering "contract debts claimed from the Government
66 '

of one country as being due to its nationals." Moreover .the
obligation did not apply in the case where the debtor state~
refused or neglected to reply to an offer of arbitration, or
after acceptlng the offer, prevented any compromis from being

agreed on; or after the arbitration failed to submit to the

67

award. By this prov1so, the Convention in fact implicitly

. recognized certain circumstances in which the resort to coercive
measures as a means of pressing international claims would be

law_ful.68
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The Portéf Convention does not appear to have .had much
influence upon international law. Viewed soleiy in the context
of the protect{on of nétionals abroad by means of foréé, the
' Convention stood out as an isolgted effort. Nothingkfurther
was done toiconfirm, to revise, or to develop it. Appraised in
.the broa@er context as part and parcel of the Hague Peace plan,
the Convéntion was soon virtually superseded by the League of

69 and the Pact .of Paris, also known as the

70

Nations Covenant

Kellogg-Briand Pact. Neither the League Covenant nor the

Pact of Parié contained any provision“specifically dealing with
the use of force in the protection of nationals abroad. The

provisions 'of these instruments were of general charaéter
. et . . .
relating to the limitation of the '"right of war! and the

promotion of pacific means of settling international disputes.71 o

. , , )
There was also no reference in these instruments to the '"rights'

of'"self-defehpe“; "'self-preservation', or "intervention' with
whigh/the right of protection of nationals abroad was

/o .
customarily associated.

i

True, the reservations of the right of self-defence was

generally understood to.constitute a condition pfeégdent for

72

acgeptinglthe Pact of Paris: Thus, in response to the French

reservation "that each country should retain the right~of
legitimate defence', the United States Secretary of State, -
Kellogg, in his explanation of the American draft of the treaty,

stated inter alia, that:

AY

There is nothing in the American draft of an anti-war
treaty which restricts or impairs in any way the right
of self-defence. That right is inherent.in every sovereign
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‘
state and is implicit in every treaty. . Every nation is
free at all times and regardless of treaty provisions .to
defend its territory from attack or invasion and it alone

is competent to decide whether c1rcumstances require
recourse to war .in self-defence.

Unfortunately, however, the legal content of the reserved right
of self-defence remained undefined.. The right of self-defence
. k
was necessarily to be defined with reference to the customary
international law under which it was inextricably‘associated
with the other vague "rights' of "self-preservation", "self-
protection', and "intervention'. That states held rather vague
and even controversial ideas about the reserved right of self-
defence was, for exampleflillustrated by the British reservatior
under which ‘it was declared that:
There are certain regions of the world, the welfare and
integpity of which constitute a special and vital interest
for,\our_peace and safety. His Majesty's Government have
been at pains to make it clear in the past that
interference with these regions cannot be suffered.
Their protection against attack is to the British Empire
a measure of self-defence. It must be made clear that His
- Majesty's Government in Great Britain accepts the new treaty

upon the distinct understanding that it dzes not prejudice
their freedom of action in this respect.

3

The British Government drew a paiallel'between this geographic
definition of-selfédefence and the Monroe Doctrine. The
British reservat;on was, however, much less definite and did
not apply to a ciearly delimited geogrephicel area.75 The

reservation largely reflected the philosophy of/the time
4

. regardlng the rlght of self defence, namely, at each state

was competent 1nd1v1dua11y to decide as to proper exercise

and scope of the right. 76
. |

The reservatlons to the Pact of MParis. merely conflrmed the
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.continued existence of the customary law right of self-defence.
And, to the extent that the use of force in tﬁe protection of
na:ionals abroad also amountéd.to'self-defence, the resé;vations
also confirmed the continued existence of the customary law
right of protec;ion'of nationals abroag.’ The reservations,shed

no new light on the problem of defining the right of self-

defence, and particularly, on the problem of defining thqgtlght
s

[

Thus, the use of force in the protection of nationals

of protection of natlonals abroad. by the use of force.

. abroad dhring the period under review was - even with regard to
states that were parties to the Porter Convention, the League
Covenant, and the Pact of Paris - almost completely governed by
customary international law. The inadequacy of this law as a
means of regulating the use of force by states, and the
reflection of this weaknéss of the law in the vagueneés of the
right of protection of nationals abroad by means of force, have

alréady been commented upon.77 ' 3
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1?Indeed, it is interesting to compare Webster's strictures
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1901, (U.S.] Foreign Relatlons, 1901, p. 195; Moore, 6 Digest,
p. 590. ‘ . -

’ 29The Venezuela Preferential Case, 1904. See J.B. Scott,
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‘dismiss the ''right of inter'vention". . :

As the manifestation of a policy of force, such as has in
the past, given rise to most serious abuses and such as
cannot, whatever the present defects in international
organization, find a place in international law'".

Corfu Channel Case (Merits) J.C.J. Rep. 1949 pp. 34-35. See
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(1975), p. 359. See also North American Dredging Co. v. United
Mexican States Case supra, n., 59. ;

61

See text to n. 26 above.
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viewpoint. "In this effort, Dr. Drago did not completely
succeed as must be obvious from Secretary Hay's note of Feb.
17, 1903 in which he reiterated the view that by the Monroe
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- p. 416. o | N
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67,rt. 1(2).
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, h'- .
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provision to defend itself and is the sole Judge\of what
t
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constitutes the right of self-defence and extent of the
same. [See discussion by Green, op. cit., pp. 411-12].

77

-

See supra, nn. 51-8. ° o Q.
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CHAPTER 2

THE USE OF FORCE IN THE PROTECTION OF NATIONALS
AD: TH SSIB ASES ILLE ITY UN
H - H

Even under post-1945 practice of‘states, there is no
international legal instrument which specifically mékes
proviéion for the subject of the use of force iﬂ the protection
of nationals abroad.1 ‘Accordingly, the legal ,status of this
form of use-qf force under present international law has
necessarily to be detefmined bylreférencé-to the‘generai'
principles of internatioﬁél law which define the freedomlof
states to resort to force. In(this chapter, an attempt is made
to relate the. use of force in the protection of nationals
abroad to the general norm against the userf fqrce'by stateé
under post-1945 international iaw. In particular, the ﬁse‘of
force in'thé protectiqn-of natiénalé abroad is éxamiﬁed in its
relation to.Article 2(4) 6fvthe United Nations Charter which
contains the bfima;y principle agaiﬁst the use of force by
members of the:United Nations, the general concept‘of
"nohiﬁtérven;ion",fand the concept of "nonaggression", _It ié
‘chiefly in these principlés that tﬁé‘theoretical bases for the
illegality of thé use.of force in the protection of nationals

abroad may be sought.

Article 2(4) of the.United
Nations Charter '

There is perhaps little doubt that with the introduction

’ 31
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of Article 2(4) of the United Nations Charter as re?d wrth
Artlcle 2(3),. the broad customary law ' rlght” of member states
to resort to forcerin the protection of the interests of their
nationals abroad has greatly been affected. Under Article
2(4) members of the Unlted Nations have' agreed to
refrain in their international relations from the
threat or use of force against the territorial integrity
or political independence of amy state or in any manner

‘inconsistent with the purposes of the United Nations.

It has already been observed thkt under post-194%practice of
states, the protection of nationals abroad took various forms
including prolonged occupations of foreign territory. Often,
these measures of coercion had the effect of impairing the
1ndependence or sovereign character of many small and weak
statés.2 Such measures would clearlyAfalr under “the
prohibition of Article 2(4).

.The introductrpn‘of Article 2(4)’has led some modern
authorities to the further view that the use of force in the
protection of natlonals abroad 1is, regardless of the form it

| ﬁﬁtakes- prohibited under modern international law. 3_ it is,
however very doubtful whether Article 2(4) is'broad enough to
prohlbit even the temporary landlng of troops by one state in
another state for the llmlted purpose of protectlng its
natlonals in c;rcumstances-where the local authorities are
either unwilling or unable to protect the nationals, and even
when attempts by the Unlted Natlons Organlzatlon have falled or
are impracticable. | '

Article 2(4) of the Charter does not prohibit’ the threat or
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use of force simpliciter. The a¥Pticle refers to the threat or

‘use of force "against the térritorial integrity or political
ﬂindébendence of any state or in any manner 1ncons¢stent with
the purposes of the United Natlon;\\_ An in-out armed
operation by one state directed solely at the protection of its

nationals in another state is of course bound to involve a-

technical violation of the territorial sovereignty of the
latter state. But such an operation may not properly be

described as being against the ''territorial integrity or
g ag _ g y

"d

politiCal‘indepehdence of any 'state. In other words, although

Article 2(4) may constitute a general'guarantee of the

_ & .
territorial integrity and political independence of member

hl

states; it may not provide members with a general guarantee of

the 1nv1olab111ty of their territory,6 The Israeli rescue.

¢

operation at Entebbe, Uganda,7 prov1des an example of such
meégures of protection of nationals abroad that may constitute
{ a\viblation by one state of the territory of ¥nother, but thch
may not contravene the letéef of Article 2(4) of the'Chartef.
‘Indeed, during the Security Council debéte over the‘operation,‘
‘the I_Sréeli Ambassador téo_the .United Na,tibnsl, ‘Chaim Herzog, '

stressed this point.” Citing O'Connell,8 the Ambassador stated

that: .. \

Article 2(4) of the United Nations Charter should be
interpreted as prohibiting acts of force against the
territorial integrity and political independence of
nations, *and nhot to prohibit a use of force which’is

‘ llmlted in intention and effect to-the ?rotectlon of a
state's. own integrity and its nationals' vital interests,
when the machinery envisaged by.the United Nations
Charter is ineffective in the,situation.
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In the same argument, the Ambassador elaborated the Israeli

argument, stating that

. every effort must be made to get the United Nations

- to act. But if the United Nations is not im a position
to move in time and the need for instant action is '
manifest, it would be difficult to deny the legitimacy
of action in defence of nationals which every responsible
government would feel bound to take if it had means to do
so. This is of course on the basis that the action was
strictly limited to sisuring the safe removal of the
threatened nationals.*V - '

Those who hold the view that Article 2(4) of thé Charter
forbids even such limited measures of protection have generally
adopted a severely restrictive interpretation of Article 2(4)
by which:it-is contended that the article comstitutes aﬂ

absolute prohibition of all threats or uses of forée by member

 states in their international relations. First, it is argued

that the~phraée "against the territorial integrity or political

indépengénce of any state' was not intended by the framers of

_the. Charter to-qualify the ochefwise ébsolute obligation to

- refrain from the threat or use of force. This view is partly

reinforced by the fact that the phrase under,considefation did

not appear in the draft of the Dumbarton Oaks Conference. The
draft simply read: o

. All members of the Organization shall refrain in their
~ international relatiops from the threat or use of
force in any manner_incong}stent with the purposes of

<

the Organization.ll K >4 /

Aizhough the phrase "in any manner inconsistent with the
P

poses of the Organization" would still have given rise to

some problems in defining the scope of the obligation to ref}ain

~ from the threat or use of force, this text was apparéhtiy more

- : . -
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comprehensive:than the final text of Article 2(4). The¥phrase
under discussion seems to have been added at the inSistence of
small nations which wanted the Charter to contain specific-
guarantees of the territorial integrity and political

12 Thus, ‘it is argued that the:phrase
under consideration was not intended to limit the comprehensive
character of the obligatio; to.refrain from thebthreat or use
of force, 'but on the contrary, to give more specific

13 This argument is, however,

guarantees to small states'.
hardly persuasive. The plain and natural meaning of the text
of Article 2(4) must be held to represent the intention of the
framers of the Charter. There is nothing ambiguous or absurd

or unreasonable about the textual meaning of Article 2(4) to

‘warrant the giving of so much. weight to the travaux

preparatOLres.14 Indeed, in this regard, had the framers of

the'Charter_intended merely to provide for.specific guarantees
agsinst the territorial integrity'and political independence of
states, there are many conceivable ways they would have done‘
so w1thout obscuring the intention - if such was present - to

create an absolute principle against the threat or 5;e of

force,by states in their international relations.

Sometimes it has been contended or assumed that the
concept of '"territorial integrity"bencompasses the idea of
"territorial invioléhility" so that even a temporary~1anding of
troops on foreign territory for the limited purpose of
protecting nationals could be said to constltute a v101ation of.

15

the "territorial integrity" of a state. Yet the~term
\ ‘ grity ,
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"territorial integrity" would appear to hdve a specific
/

technical meaning which does not necessafily include

"territorial inviolability". Even in common parlance,- the

-word "integrity" is normally used.to characterize "a state or

quality of being complete, undivided or unbroken.?’16 On the
basis on this meaning'of the word "integrity", the "territorial
idtegrity" of a statg may be said to be unaffected if there is |
no change in, or threat of change fo, the physical, territorial
frontiers of the state in question. 1Indeed, this would appear
to be the meaning attached to the concept of ''territorial
integrity" in the transactions relating to the League Covenant.
Artiéle 10 of the Covenant which contained a guaraﬁfee "'as ’//”
agaihst-external aggressionﬁ of "the territorial integrity and
exiéting pblitical independence of all members" was-\understood
by many. officials and writers to constitute an attempt to
prevent forcible changes in the existing territorial
delimitations._l7 For example, in the House of Lords, Lord |
Curzon‘stated.with reference to Article 10 of the Covenant . /
that: "Aggressive war, aiming at territorial aggraﬁdizement

is ‘expressly forﬁidden under the guaréntee of the members of ;K;
Lcague."l8 ~And.during theg?rafting of the Covenant,'the.

was to beccome Article 10 was that it /

strongest criticism of wha
/

represented the preservation of the status quo, that it included /

the idea that "all territorial delimitations [were] just and

'expedient."lg One reply-to this criticism is itself illustrative

of what was understood by the words "territorial integrity". It

was stated that "the principle of Article 10 [was] meérely that
R . . . )
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“constitutes ''a threat to peace'" or ''a breach of the Peace'.
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forcible annexation [should] not reinlt from external

20

aggression." In these statements, the concept of territorial

.integrity was clearly associated with the idea of the

preservation of the physical frontiers and not with the idea of

iviolability of territory.

It has also been argued that even if limited measnres of
force for the protection of nétionals may not constf&ute‘;
“threat or use of force against the territorial integrity or
political independence of any state', such use of force is

still inconsistent with the -purposes of the United Nations in

lAthe terms of the last phrase of Artinle 2(4).21 The first and

primary purpose of the United Nations being the maintenance of

international peace and sécurity,22 it is said that the landing
of troops in another state; even temporarily for the limited
purpose of protecting nat}dnals; is inconsistent with the
purposes ofrnhe United Nations because such use of force

23

It must be observed, however, that any unilateral use of force
by states in their inte atinnal relations will likely
constitute "a threat fo peace" or "a breach of the peace'.
Even actibn in self-defence in accordance with Article 51 of

the Charter may be viewed as constituting '"a threat to peace"

or "a breach of thelpeace" in the terms of Article 1(1) and

' also Article 39. The use of force need not be illegal in order

to constitute "a threat to peace” or "a breach of the peace".

This is so because neither Article 1(1) nor Article 39 is

”

concerned with the question of legal responsibility. Bowett
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points out in relation to Article 39 that | the determination of
whether or not that\Article has become operative is primarily

"mot concerned with the problem of legal respons1bility and the
restrictive rights on the states immediately involved in the
'\ﬁituation", » The primary concern is the determination of a
"situation of fact, a situation which contains the element of
a‘threat-to intefnational peace and security". 24 Reference to-
purposes of the United Nations'" in Article 2(4) is primarily

-
concerned with a different question of whether or not force has

been resorted to lawfully or unlawfully. There is a functional
.difference between Agticle 2(4) on the one hand and’Articles
1(1) and 39 on the other. Deducing the fact that some given |
F.form of yse of force is prohibited under Article 2(4) merely
because such use of force may constitute a threat to peace or a
breach of the peace in terms of Articles 1(1) and 39 1nvolves
a conquLOnpof the different functioﬂs of these provisions. It
does riot necessarily follow that because the use of force in &
the protectioo of nationals abroad may constitute'a threat to (>
peace, such use of force is inconsistent with the purposes of
the United Nations. Moreover, it canhot be said that in every‘
giveh case, to refrain from the use of force would best serve
the purposes of the United Nations Viewed in the total context
of the Charter, the undertaking by members tolrefrain,from the
use of force is ligked with guarantees that effective steps
will be taken by the Organization for the suppressxon of

unlawful acts and that ‘international disputes will be settled

in compliance with international law and justice. 1Indeed, where

L4
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such effective measure$ by the Orgaﬁization are forthcoming,

it would be inconsistent with the purposes of the United
Nations{for an individuél'stste to unilaterally resort to force
to safegusrd its own ihtersﬂts. But ‘it is a questionable -
interpretation’of the pﬁrposes of the United Nations that' even

. 3
when the Organization is in no posiézén to act, members should

“endure patiently any injurious conduct by states provided that -

such'cbﬁduct does not take the form of armed force. It'is
worth noting in this connection that the promotion and
encouragement of fespect for human rights and fundamental

frégdoms is one of Ehe expressed purposes of thg United

Nations. 25 To protect the lives of nationals: ‘abroad, in

v
particular where the local authorities ‘have dlsplayed culpabﬁEﬁF_s

inability or unwillingness to protect the nationals is .one of

the obvious and most likely ways of enforcing human rlghts 26

There 1is nothiﬁg &n the Charter to support the view, 1mp11c1t i

in ‘the restrlct;ve intﬂrpretation, that members ought, in all
: : i

circumstances, to compromise other international walues merely

for the sake of avoiding even limited measures of force between

Q

states, Indeed,

fn terms of retaining state acceptance of the general.norm
against recourse to force, tolerance of illegal and unjust
"behaviour and failure to-give legal.sanction to self-help
measures to protect legitimate vital interests is-
dangerous and puts a heavy, perhaps impossible; strain on
the law governing recourse to force as a'vi&?lé and
relevant factor in international relations. :

The viewithat the use of force in the protection of nationals

o

abroad would“invariably be inconsistent with the purposes of

the United.Nations, does not appear to have'ahy valid basisl?s

.o - . LIPS
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Thys, although it is almost certain\tsat most traditional

¢

forms of coercion justified on the ground of protection of
~ nationals abroad may be deemed prohibited on the basis of

Article 2(4)"of the Charter “the principle against the'uee of
‘&

force containqd in this Article does ot appear to be so broad.

~as to outlaw even the recourse to limited measures of force*

aimed at the protection of nationals in certain c1rcumptances.29

Nonintervention . -

Nonintervention is ohe of the other concepts that require

consideration-as possible bases for the claim that moderng

i
international law absolutely forbids the use of force in tﬁéi'

.protection of'nationeis abroad. 1In the theory and prgctice of
customaryéinternational law during the nineteenth and early
twentieth centuries the notion'of intervention - of which
nonintervention is a derivative - was too vague to serve as a
,normative concept, and hence as-a ba51s on which illegal conduct

could be 1ddht1fied 30 In fact, the term "intervention" was
r.

. employed indiscriminately to refer both to "1egp1" as well ds
"illegal"«conduct The eonfusion that surrounded the notion of

intervention was aptly portrayed by -Winfield in the following

¢
words
~ The subject of intervention is one of the vaguest
s obranches of international law. We are told that
.. intervention is a right; that it is a crime; that it

is the rule; that it is the‘exception; that it is
never permissible at all.3l

? A X

Even today a considereble amount of confusion prevails

' dconcerning the concept of intervention. Nevertheless, the quest
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. under modern state practice .to establish a priﬁciple of
nonintervention reflects a~transformationhin the concept of
intetvention. States have tended to-reserve the term
inf\?m ption for characterizing conduct which they regard as
iilegel. Thus, the concept of intervention under modern
practice tends to acquire the distinctive normative content of
{llegality.3? - - |

The trend to establish nonintervention as a legal
prinéiple“governing international. relations was started,by_
Latin American States. Iﬁdeed, perhaps no other group of states '
has so persistently asserted the principle of noniﬁterVention as
the American States. The first successful attempt to establish
the principle of nonintervention among these states was at the
Seventh Inter-Amerlcan Confenence Montev1deo 1933 where‘a
Conventlon on the nghts and/Dutles of States was adopted 33
The United States, the most powerful state of the group, signed
this Convention witﬁ a broad, if not vague, reservation of the
rights "in the law of nations as general}y recognized and
accepted." ‘»Tﬁie medenehe Convention uﬁsatisfactofy to many
American states. . Tﬁe duty of nonintervention was, howe&egf‘
keccepted in a ﬁore sweeping fashion, even By the United States,
during the Inter-American Conference for the Mainﬁenaﬁce of
Peace at Buenos, A1res in 1936 in an additlonal protocol whose

L
Article I rendered inadm1s51b1e the, 1nterventlon of any of the

»

s:Lgt*o owers "dlrectl}{_ or indirectly and for whatever

reason in the_internal or external affairs of any other of the

parties."35 'The principle was reaffirmed at the Eighth-
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International Conference of Americap States, Lima, 1938,3‘6 and .

Ve 374 . ‘
in the Aot of Chapultepec, 1945,”" The Principle has also been

)

reiterated in the Bogota Char;er of the Organizatiqn of

American States (0.A.S.), 1948.381 Article 15 of the Chartér

states that:

No state or group of states has the right to intervene
directly or indirectly for any reason whatever in the
internal or external affairs of any other state. The
foregoing principle prohibits not only armed force but .
also any other form of interference or attempted threat
- against the personality of the state or against its
political, economic, or cultural elements.

The trend has been followed by most Third World countries who
-have routinely reiterated the prinéiple of nonintervent%qn.39
Countries of the communist bloc have alsomvigoroudly asserted
~ the principle of nonintervention. However, these latéer
countries have a verywdisappointing reéord of interventions.
Undé; the so-céllea “Brgzhnev Doctrine', for example,

" communist countries, in reality the Soviet Union, feel

entitled to intervene in aﬁother‘communist country if the

cause of "socialism in that country is threatened by capitalist

forcés.AO‘ It was on the basis of this doctrine that the
Soviet Union and other countries of the communist blod
,intervened\in Czechoslovakia in’1968,41‘ In general, while

many states, big and small, frequently f£ind occasions for

interﬁéntipn, the principle of nonintervention would appear to

have received at least nominal acceptance by most states of the -

wh
'

world.42

 A1though members of the United Nations continue to hold

divergent views as to the nature and'scope'of the duty of

42

”
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nonintervention, it wowid appear that in principle they do
egree'that "intervention"his delictual in character. UThus; in
1§65 the United Nations Ge&eral Assembly adopted Resolution
2131(xx) on the Inadmissibility of Intervention in the
Domeetic Affairs of States and the Protection of their

43

Sovereignty and Independence. _Article'I of the Resolution

declared that:

]

No state has the right to intervene directly or indlrectly
in the internal or external.-affairs of any state.

- Consequently,: armed intervention and all other forms of
interference or threats against the polit1ca1 or cultural
elements are condemmed.

The prlnciple is relterated in the Declaration on Principles

- of International Law Concerning Friendly Relations and
Co—opefation Amohg‘S'tat.es.44 Strictly speaking, these
‘resolutions, like other resolutions of the United Nations

‘neral Assembly, do not have the effect of legally binding

; strument:s.’45 Still, they do constitute evidence showing that

members of the United Nations regard the ébntent of -
”intervention”.as necessafily delictual.

The issue’;hat requires close examination in this
discusSion relates to the extent toéwhich the pﬂﬁpciple of
nonlnterventlon under present lnternatlonal law goes in -
guaranteelng the 1nv101ab111ty of a state s terrltory In
particular, can .it be said that the principle of nonintervention
renders obsolete the claim by states to a right to land fofces
on foreign territory for the purpose of protecting the lives of
nationais against imminent danger? It may Be illﬁstrative to

examine this question with particular reference to’ the ¥

& o

o
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principle of nonintervention as it has been established under

thg Inter-American system. ‘
| -The acceptance, of the principle offnoninterventioh by the
Americaﬁ Stateé, in particular by the Uhited States, was, like
the introduction of Article 2(4) of the United Nations Charter,
bound to affect the broad customary law "right of'in;eryention

to protéct nationals abroad'. The protection of lives and
property of nationals had accounted for most of the,
bombardments, landing of troops, blockades,'occupaggons, and a
.variety of other coercive measures that had characterized the

international relations of, in particular, the United States
/ s .

Al

and Latin American Republics in the ﬁinetgenth and early
) 46

-

twentieth centuries. » The quest by these republics to

éstablish a general principle of nonintervention was essentially
a feacﬁion_égainst the frequent incidents of forcible
Iprdtection of the in&erests of foreign nationals by fo;eign
powers. It is also of particular Eelevance'thaﬁvan earlier
attemp a 1928 at Habana to bind the American States to a
general p;inciple of nOninteryention had failed primarily
because the United States, the most powerful member of the .
group, had refused to give up the ﬁright" to»ﬁrotecﬁ its

citizens abroad. The United States delegate of Habana had

q

queried:

What are we to do when a government. breaks down and
American citizens are in danger of their lives. . .. ?

I am not speaking of sporadic acts of violence or bf the
rising of mobs, or of those distressing incidents which
may occur in any c¢ountry, however well administered. T
an speaking of the occasions where. Government [sic]

3
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Ltself is unable to function for a time because of
difficulties which confront it and which it i's impossihle

for it to surmount.

Now it is a principle of international law that _in such a
casq a government is fully justified in taking action.47

It would thus appear natural to identify the acceptance ofy the
principle of nonintervention with a withdrawal of the "right"
to resort to coercive measures in thevprotection of the

\

interests of nationals abroad 48 Most forms of coerc1on

justified on the basis of'the customary 1aw “rlght of

protection of natlonals abroad" have undoubtedly amounted to

"intervention" even under the most strict'definitions o? that
term. And as far as such forms of coerclon are concerned )
there should be ‘little difficulty in admittlng the

identificAtion of the acceptance of the principle of

~ nonintervention with a withdrawal of ‘the "right'" to resort to

coercion in the protection of natiomals abroad. . Like the.

discussion\relating to Article 2(4) of the Chart:er,ar9 the

discussion under‘the present-heading.mUSt however, relate to

cases 1nvolv1ng limited measures of force on foreign terrltory

dlrected solely at the protection of nationals faced with

*

imminent danger against which there are no other practical means

of protection. These cases, it will be observed presently,

present. some definitional problems
It is not necessary here to repeat what has almost
lnvarlably occupied the openlng remarks of "any dicussion on

50

Virtually no consensus, even among spec1allsts who have
concentrated on the subJect has emerged with respect to

- \
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meaning and normative impiications~of the term. Efforts
.at definition have produced an unending chain of
‘unsatisfactory results wherein the latest analysis more-
or-less successfully demolishes preceding analyses and
then sets up a new formulation which See?f to be almost
inevitably fated for demolition in turn. : :

There is some suppbrt for the’viéw that the temporary
landing of troopi7on.fdreign territory fof the limited pufpose
of protecting nationals may not properly be designated as
"interventionb. At the Habana Sixth Conference of American

States, the United States delegate, Hughes, did not only state

that the United States would not forego its right to protect

its citizens abroad; he also contended that such protection of

citizens was‘not intervention, but "interposition of a

||52 o

temporary character. This distinction between "intervention"

and "interposition' also appeared in a 1934 State Department
. , a ;

memorandum which sought to argue that the forcible protection

of nationals on foreign territory was an "interposition' and

not an "intervention'".?> = Even more illuminating was the view

of Borchard who wrote as follows:

The Army or the Navy has frequently been used for the
protection of citizens or their property in foreign .
countries in cases of emergency where the local government
has failed, through inability or unwillingness, to afford
adéquate protection to the persons or property of the
foreigners in question. This action has by some writers
been denominated as intervention and has given rise to
much confusion, due to a.failure to distinguish between
political intervention and non-political intervention or
interposition. The landing of citizens has practically
always been free from any attempt to interfere in the
internal affairs or administration of 'the country .
entered, and when confined to the purpose of assuring the
safety of citizens abroad, or exacting redress for a
delinquent failure to afford local protection, the action -
‘'must be considered as a case of not intervention, but as
non-belligerent interposition.54
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Tﬁﬁs, the acceptance of the principle of noninterventioh may
not provide unequivbcal evidence of a wholesale withdrawal’of
the claim to a right of forcible protection of nationals
abroad. The adhé;ence to the principle'of nonintervention may
éasily.Be based on the assumption that gertain forms of
forcible protection of nationals abroad do not embody the
characteristics of "intefvéntion”. Indeed, the practice of
'the-United Stateshsﬁbsequent to the ﬂumerous conventions
eétablishing the principle of nonintervention tends toyshow .
that the-United States continued to utilize the diStinction

- drawn between "intervention" proper and mere "interpositions"
of a temporary éharacter;" 'In 1965, for instance, the United
States disﬁatched forces to the Dominican‘Republic‘"to |
preserve the lives of foreign nationals - nationals of the
United States and many other countries' endangered by_the civil
strife that had broken Qut.55 President Johnson denied that
the dispatch of troops constituted an intervention:

We did not intervene . . . but as>we had to go into the o

Congo to preserve the lives of American citizens and haul

them out when they were being shot at, we went into the

Dominican Republig to preserve the lives®of American 56

citizens and of citizens of a good many other nations.

The distinction.ﬁetween "intervention" and,‘ﬁhat'for
conveﬁience's sake can be called "interposition", would seem to
derive logically from some 6f the most familiar definitions of.
interwention aqd even from the formulations.df the principle of
nénintervention in iﬁternational inétfuments. These

definitions and formulations tend to envisage situations within

which mere violation of territory may not be included. The
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defifitions and formullations suggest as the essence of

t

intervention interference by one state or other subject of

international law in the affairs of another state, or

compulsion by one state on another state to alter or maintain

a‘certain state of things. In other words, "intervention' is

viewed largely in terms of interference with the "'political

57 Oppenheim, for example, defines

independence" of a state.
intervention as: "'. . . dictatorial interference by a state in
the affairs of another state for the purpose of maintaining or

.58

altering the actual conditions of things Brierly states

that intervention is a word which is often used quite generally
to denote almost any act of interference by one state in the
affairs of another; but in a more specific sense it means |
dictatorial interference in the domestic or foreign affairs of
another state which 1mpa1rs that state's independence. 59 These
defln;tlons clearly underline'as a central element of

- intervention the exertion of force (not‘necessarily armed

force) by one state which compels another state to adopt a
certain course of actlon in the conduct of its 1nterna1 or
exter&gl affalrs 60 The same conceptlon of 1nterventlon is
1mp11cit in the formulatlons of the pr1nc1p1e of nonlnterventlon
in 1nternatlonal instruments like the Inter-American Conventions
and the resolutions ofethe United Natioms General Assembly.61

A state ﬁould; on the basis of this conception of "intervention",
plansibly deny the charge of having violated the principle of
nonintervention by showing that its conduct is not aimed at

maintaining or altering the actual condition of things in

D
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gnother state, or at any rate that its conduct does not have
that effect. This would be particularly true where a state
metely teﬁporarily}lends-its armed forces in another state for
the limited objective of effecting protective measures in

favour of.its nationals confronted with imminent danger in the
foreign state. In-out rescue operation aimed at evacuating
nationals from the country of danger (for example, the 1976

Israe11 landlng at Entebbe, Uganda) do undermine the

. .
territorlal authority of the local soveréI§ﬁ‘§3\~Neyg£theless,

, T~ '
'such operations cannot properly be said to constitute any \\\\\\

"interference" ln the affairs” of another state. The case is

dlfferent where a state rports to protect its nationals, not
by evacuating them, but by coercing the other state into
adopting chaﬁges, for e#amole, In its institutional arrangements
with regard to foreigners. Such would indeed amount to
"interference"-with the ”affairs"'o% another stete, like the
64 ) L

However, the term lnterventlon is often employed to refer
even to mere V1olatlon of territory. " Thus Waldock who in fact
defiﬁes intervention in terms of "interference,with 4ffairs”
expresses the view that “'"The 1anding of forces wittht consent’
being unmistakably a usurpation of political authority,.is‘

n65

prima fac1e intervention. ‘Indeed, although this tends to go

beyond what seems to be suggested by most deflnltlons of
intervention and by the formulations of the prlnc1ple of.
nonlnterventlon many states ~ in partlcular states of the

Third World - employ the term intervention in thls h;ead sense

T

~ .
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N

to refer even to mere violations of territory.66 This may,
fhowever; amount more to a demonstration of the confusion and
vrecklessness with which States have employed the term
intervention than to any clear evidence”of'a particular
jutidical‘understhnding of theé term. States have tended to
use the term "intervention" more for political effect than as;}
an accurate juridical description of ‘conduct. This is
nevertheless not to undermine the fact that the distinction

’ drawn mostly by the Unlte---"

Au‘- -

?ev?

both by states ;nd.}‘(

-l

es between ''intervention" and

ceived general acceptance

B £67 -

: 1nterp051tlon" has
“ aglt
% T enta’tors

It ls, however
~ Rl
\\\}s sometlmes.still employed'dlﬁa normatively neutral term,

:cﬂrememafring that "intervention"

suggestlng nelther legality nor illegality. ‘fndeed it
appears to be\in thls neutral sense that Waldock accepts the
term ' 1nterventlon" as~a’ correct characterlzatlon of even the

temporary landlng of troops on‘fofe;gn territory to protect the

—

lives of natlonals. Eor Waldock malntalns ln “his. v1ews that

such landlng of troops constitutes a legitimate exerc1se of.the

N

right of self- defence 68 When the term "interventlon is

employed in- ;hls way, there is less need to give it deflnlte
_ %
meanlng than when it is employed to refer solely to illegal conduct,

The attempts to d;nstlnguish between "intervention proper' and

lnteroosition" may be viewed as a natural aspect of the

tendency to employ the term "lnterventlon" to refer solely to
,111ega1 conduct The distinction could be viewed as an attempt
i . ) o
to glve the term "intervention" some definite legal content.
-
/
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Nonaggression

"Aggression' is the term most encountered when states
allege that one of their members has unlawfully resorted to

69 ‘Indeed, the whole

force in ifs interﬂatiohal relations.
,process of'attempting to limit the ffeedom of states to resort
to force is just an aspect an important one _though, of the
process of reinforc;ng the prlnciple of nonaggre531on A
consideration of the claim that the use of force in the
protection of nationals abroad lS forbldden under modern’
1ntern4!§onal law would perhaps be incomplete without relating
this form of use of force to the concept of aggressxon Can it
be said that by resorting to limited measures of force forrthe
protection of its nationals abroad a state is inevitably
committing an act of aggressionf
It has been observed in the foregoing dlscuss1on70‘that

Artlcle 2(4) of the Charter, and also perhaps the principle of
nonintervention, mayﬂnot be interpreted as forbidding limited
. measures of force which merely &iolate the. t rritory of another |
state. Violations of terrltory in general ave, hOWever often
been. 1nc1dﬁed among enumeratlons of acts’ c nsidered.to
constltute aggression. For example, definltlons of aggres51on
proposed by the Soviet ‘Union and discussed within the sphere of
the United Nations General Assembly have included among |
o pbsslble acts of aggression by a state
: The\ianding or leading of land, sea or air forces inside
the boundaries of another state without the pernmission of

the government of the latter, or the violation of the
conditions of" such permission, particularly as regards the

~. . i

-~
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length of their stay or extent/éf the area in which they

may stay.’l
Similar characterizations of the landing of troops inside the
‘boundaries of another state appear in eAnumbervof Inter-

72 The definition of "aggression"

‘American conventions.
contained in the United Nations' General Assembly Resolution
3314 (xxix)73 would also appeer to be broad enough to include
even mere violations of territory. The definition contained
\ in the resolution represents a compromise between two opposing
views, one favouring an enumerative definition and danother a

74 The resolution contains in Article I a

general definition.
general definition of "aggression" and' in Article 3 an "
'enumeration of several possible particular acts of aggression
The general definiti "contained in Article 1 is ¢learly
patterned on Article 2(4) of the United Nations Charter The
definition reads: i ) “A. | | -
Aggression is the use of force by a stat® against the
‘sovereignty, territorial integri y or political
independence of another state, in any other manner
incons1stent with the purposes of the United Nations
WOrth noting here is the fact that whereas the pr1nc1p1e in
Article 2(4) of the Charter is confined to the use of force
against the "territorial integrity or - political independence
of~any®state" " the” principle in the‘Definition of Aggression
Resolution extends aiso'to the ‘use of force against '"the |

sovereignty" of a state. "Sovereignty" is a broader concept

52

.

than territorial integrity" or."political independence i The '

former concept encompasses all aspects of the personality of a

state and its authority ﬁégucture, including territorial

|~v
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sovereignty and'inviolability.75 'Thus, whereas Article 2(4)

t

may not be violatgd when a state resorts to force that merely

N violates the territory of inother state, the principle of
\ .

, nonaggression as defPined under the resolution would be
ainfringed. Among,the'things‘enumerated under Article 3 of the

definition as possible acts of aggression, the one that comes

closest to covering even the temporary 1ending of troops

‘appearh in Paragraph I as follows:

The invasion or attack by the armed forces of a state
of the territé&y of another state or any military
occupation, however temporary, resulting from such
invasion or attack or any annexation by #he use of force
of the territory of another state or part thereof.

.'It is, however possible that "invasion or attack" may only
cover me res of force which are directed a inst the victim
state as such " and not measures which are aiggd at a different

~objeet, for example, the protection,of nationals, In other

w”words Argicle 3 of'the definition may exclude mere inc;d‘htal

v101ation§,of territory The broad scope of the general

5"*7,‘

ﬂ;yﬂ’f anothef state and. without the authorization of

L ig prima facie unlawful "Ihe jurisdiction of the
8 ‘within: its territory is necessarily exclusive mm& |

T

Q{ 16 In hid no;e to the British Plenipotentiary,

u' '-

-
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Webster, the United States Secretary of State stated that:
"L, respect for the inviolable character of the territory

of independent states is the mos$ essential foundation of
A -

‘civilization."’’ Another United Stateg, Secretary of State also
stated that: "A,sowereign state . . . can not exercise the
prerogative of’sovereignty in any dominioh but his own. n78 -,

”~

In 1927, the Permanent Court of Integgational Justice stated

. -

the principle as follows
Now the first and foremo%ﬁ restriction imposed by
international law upon a'“tate is that - failing the-
existence of a permissive rule to the contrary - it may

not exercise’ i%s power inqﬁny form in the territory of
another state

And the International Court‘g¥ Justice has reiterated the
‘ principle that "between sovereign independent states, respect
' for territorial sovereignty is an essential fpunigfion of
B international relations " | ' X

Of course the customary-ﬁﬁw principle of territorial

81
These are c1rcumstances when

minViolability is not absolute.
:the rights of ather states have>to be given precedence over the
terriforial inviolability of a state “This- iﬁ‘particularly the
._case when other states aré exercising ‘their right of self-
defence This relative character of the 1nviolahility of the -

territoxg,of a state is .also inherently recognized in the ;mited

LN e

alAssemhly Resolution 3314 (xxix) concerning the

‘-

&hﬁiﬁﬂ%ﬂbn&of aggressibn Conauct in apparent contraggntion of
. Ehé reso ;tion may not necessafily consaitute agg;3881on Under

u’\.

‘ of thé resolution the Security Counci&-may rin s

conformity with‘&he Charter conclude that s determination that

N w3 .
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act of aggression has been committed would not be justified‘in
- the light of other relevant circumstances including the fact
,'{ that the acts concerned or their consequences ar® not of
T':sufficient gravity " Article 2 of the resolution would be of
K particular relevance to a case where one state temporarily

violates the territory pf another 1n order to protect its own
" With specific ;ifereggeAtS’égeluse of force in the
fbroad, the Soviet Jaion made an

.33;81 1nterests ageigst irreparable harm.
g S

\-, .

LT pfotection of

4 among otper things, the protection of

attempq £ 5
' nstiffqation £or ‘armed violation of ‘another

;5 na#ionals,:a;

‘)1 \

';“sta;sgbf%e figp ¥ In its proposed definitions of -aggression,
) thd Sovieg Un#bn persistently particularized "any danger which
/ thay threateﬂ’the life or properqx of aliens" as not giving any
,right to cross tﬁe}frontier of another state."szk There were,
3 however, strong objections to the liSting ofhcases which'wouldﬁf~‘

?not constitute justifications for armed action by states It .
k] .

. was rightly argued"“that such listing ‘V

would almost amount to an invitation to countries to
embark on certain types of 'illefal courses in the

... knowledge that no forcible action would be taken against
‘them in return, or that if such action were taken, it 83
could at once be stigmatized as constituting aggression.

,With particular reference to the excﬁHS;on of thﬁ°protection of
s
-nationals aé'a justi}ication for the use of armed force the

."v

government of the Unit;?NKingdom expressed the view that

R bymistreat 8 forei ?its own tvrritory, a.
. stage .comnitted an act of * gras ion against'the country
- of which the foreigners were nationals:~and in defending
itself, the state concerned was exércising the right of

. self-defence

e
el . %
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Thus, the Sovie; attempt to characterize ﬁhe use of force in

- the pfoteétion of nationals abroad as invariably amounting to
aggression, failed to command the general acceptance of states.
However, the claim that the use of force in the protectlon of
nationals abroad constitutes an exercise of the right of self-
défgnce under post-1945 internaﬁional.laQ, anduhénce an “}%,;
exception‘ the principle of terri- rvrial iﬁvi_ol‘ability, %’*

requires more detailed examination.
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Norton Moore); M. McDougal "Authority to Use Force on the High.
Seas" 20 Naval War College Rev. (1967), p. 19 at pp. 28-9;
McDougal and Reisman '""Rhodesia and the United Nations: The
Lawfulness of International .Concern", 62 A.J.I.L. (1968), p. I;
'0'Connell, International Law (13970); p. 303.

5

-

RENN

See citations in n.- 4 above.

6See Bowett, lop. cit., p. 31.

7See remarks about this case in n. 3 above:.
: b

4 \
-l &
[

81b1a. ' o

9See 15 Int. L.M. (1976), Q. 1226. A sfmilar arument
. .57 o
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about Article 2(4) had been pursued by the British
Representative before the International Court of Justice, Sir
Eric Beckett, in connection with the Corfu Channel Case {Merits).
But the problem in that case did not relate to the protection
of nationals abroad; the problem concerned the legitimacy of
'measures of fprce aimed at securing evidence for judicial
proceedings. " See I1.C.J. Pleadings and Oxal Arguments, Corfu
Channel Case, Vol. III, Pp. 290-99, and Vol. IV, p. 58I.

" |
1015 me. LM, (1976), p. 1228. w
11 o ' ol T ‘ “;j
6 U.N.C.I.0., pp. 557, 720.
121414,
&
13

See Brownlie, op. cit., p. 267,
ey ha

14See Conditions of Admission of a State in the United
Nations Case I.C.J. Rep. 1948, p. 63. Also, 5.3. Fitzmaurice,
"The Law and Procedure of the International Court of+Justice:
Treaty Interpretation and Certain Other Treaty Points', 28
British Yb. Int. Law (1951), p. I and 33 -British Yb. Int. Law
(1957), p. 203. ‘ : . , _ '

15See H. Kelsen, Collective Security Under International \
Law (1957), p. 62; Brownlle, op. cit., p. 268. During the
Security Council debate over the Israeli rescue operation at :
Entebbe, several representatives expressed the helief that
Israel, by temporarily landing troops in Uganda for the limited
purpose of. evacuaging its nationals, had violated the
territorial integrity of Ugahda. See U.N. Yearbook, (1976),
PP. 316-19. It is worth noting that the representatives were
expressing political and not legal opinions and may'consequently,‘-
have been less concerned with precision in their terminology. -

16

Webster's International bictioﬁary (1934), p. 1290.

\

' 17Fiséﬁer Williams, Some Aspects of the League Covenant
(1934), pp.-.:03-107. o - , '
R SR ' . o : .
18beb§§g;of 6.July;=1919( See’ Parl. Deb., H of L. XXXV, . ‘?
col. 37. <" L., 5 . } . ¥
Bame . .
. . “-;l ™ - .. M_. . - .
: lgHuntér;ﬂEIler, e Drafeing of the Covenant (1928)
Pp. 354-358. .The Canadje ;ﬂplggation was the chief exponent of
- this view. . % -4 ‘ P Co
. . S ;‘é‘i‘.' , ‘.o \k'\;'f ., ‘-'f‘- | ."
2OII:&:E.'&.?, p. 354, 1 ,;q':‘
‘ ' B B S N T
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éagxh"“218ee e.g."De Visscher, Theory and Reality in International
Law (1957), p. 159, n. 47; Jessup, A Mod%rn Law of Nations'

p. 169. B :
22pre. 1(1).
23 S sy
“See Jessup, Ibid, \
24

op. <it., p. 153.
29prt. 1(3) of the Charter.

26S_ee Chapt. 4 below.

271he Law of Limited Armed Conflict (1965) (A Study by the
Institute of World Policy, Georgetown University), p. 24.

28See_also comments by R. Higgins, The Development of
International Law Through the PoliticalX¥0rgans of the United
Nations (1963), p. 220. Bowett, op. cit., p. 180. The . .
judgement of the I.C.J. in the Case Concerning United States '
Diplomatic and Consular Staff in Tehran, 1.C.J. Rep. (1980),
P. 3, in which the United States attempted rescue operation
. in ¥ran was severely criticized (see para. 93 of the
‘Judgement) cannot really be invoked to. support the restrictive
interpretation. The Court's criticism was narrowly confined to
the consistency of the U.S. operation with the proceedings of -
the Court relating to the hostage crisig in, Iran. 1In fact, the
Court expressly stated tlsat its observ%gns had nothing to do
.with the legality of the operafion undeét¥the Charter of the ,
;,United Nations and under general interh#ional law (see Par44?;<n
-'94), See Chapt. 5 below, nn. 101-109 for further comment on* ' ™
* the case. ' : - o e e

-

29See Chapt. 3 belg& for a detailed exgmiﬁétion of the
scope of this "'right" to employ force in theé protection of
nationals abroad.: . N ;

30See discussion in Chapt..i above, n. 11.

J

. 31P.H. Wﬁnfield, "The History of Intervention'in‘j :
International BLaw', 3 British Yb. Int. Law (1922-23), p. 130.

. 32See a more or less similar observation by Thomas and,
Thomas, Non-~Intervertion §%95§), p. 71. Lo

-334udson, 6 International Legislation (1932-34), p. 620.
» i '.f,,: . ‘ . :

]
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The Convention entered into force on Dec. 26, 1934, It is
stated in Art. 8 of the Convention that "no state has the
right to interfere in the internal or external affairs of
another''. Some earlier attempts to establish .a general
principle of nonintervention among the American states had
proved abortive. The United States was mainly responsible _
.fox these failures. . It was \the United States which at the »
‘Habana Sixth Conference of erican States, 1928, had foiled
the \attempt to include a duty\of nonintervention among the
reso%:tions of the Conference.\ [See Report of Delegates of .
the ited States at the Sixth'\Conference of American States, -
Washington, 1978, pp. 14-15]1. For a survey of these earlier
attempts, see Thomas and Thomas, op. cit., pp. 55-61. )

il

4Ht}dson,ﬁ International Legislation, p. 625. ]
~- 35H‘ﬁdson, 6 International Legislation, p. 626.
36 N

3 T.I.A.S. (1931-1945), p. 534.

N

'37Hudson, 9 Internatibhal Legislafion, (1962-1945),
. p. ~283. _Exe Act entered into force ‘on Marchs 8, 1945.

« 98see 2 U.s.T., p. 2394. S
- = e |
see for etample, Art. 3(2HE the Charter of the

Organization of African Unity (87A.U.), 3‘ngh L.M. (1964),
p. 1116. - Y ‘

40See G.I. .Tunkin, Theory of International Law (1970)
(English tr. by Butler, T974), p, &440. OJSee also W.E. Butler,
"Socialift International Law or Socialist Principles of
International Relations", 65 A.J.I.L. (1971), p. 796.

A
: : 41Documents on the Crisis appear in.7 Int. L.M. (1968),
pp. 1268-1334. The U.N. Special Committee on Principles of
International Law criticized the intervention as contrary to ‘
Art. 2(4) of the Charter, the principle of nonimtervention and
the principle of self-determination. See 7 Int. L.M., o
pp. 1317-1330. . . \, ' ‘
. R . .

’ 42Indeed, far from denying the existence of a dutyMef .
nonintervention, states resorting to "intervention'' have
usually excused their acts either by claiming the existence -
of certain exceptions to the principle of nonintervention or -
by denying in fact that their conduct has amo
intervention. See e.g. nn. 40-1 above; and th& U.S. h .
interventipn in the Dominican:Republic, 1965 (ske n. 56 below)
which was Partly justified on-the basis of prevehting a

%

\

\
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communist -takeover. The U.S. intervention in Lebanon, 1958,
was justifimd largely on the basis of invitation (see Chapt.
5 n. 11 beloWw). In her intervention in East Pakistan, India
invoked the’/right of self-defence and the doctrine of
humanitarian intervention (see Chapt. 4, nn. 56-61).
“"Invitation" and the concept of collective self-defence were
invoked by the U.S. in its attempt to prove that it had not
"intervened" in Lebanon in 1958. (See Chapt. 5, text to

n. 12).

4

: 43U.N.Yb. 1965, pp. 94-5. The Resolution was adopted by
109 votes to 0 with 1 (United Kingdom) abstention. The United
Kingdom_ accepted the fundamental propositions set out in the
resolution, but objected to the hasty drafting and the vague
and imprecise Yanguage ©f the Resolution, see cmnd 3079, p. 44,
para. 102. The U.K. was also skeptical about the Soviet '

i iative in introducing the motion on nonintervention before
the General Assembly; the U.K. suspected that the Soviet Union

" had initiated the adoption of the resolution merely to create

an ‘'opportunity for launching another ideological attack . _
_against the Western powers, in particular the U.S. _Indeed, the~
initial Soviet prdposal was highly subjective and -sided.
It “left the vague impression that intervention was an evil
- solely associated with the Western powers and that it largely
consirsted of conduct which obstructed the aims and efforts of
(rather ill-defined) '"independence movements' of 'peoples'.

.See U.N. Yearbook, 1965, pp. 87-94 for the report of the

proceedings ledding to the adoption of the Resolution.

~N

~%%General Assemply Resolution 2625 (XXV) of 1970, 9 Int.

L.M. (1970), p."1292. The Resolution was adopted without vote.

- 'QSContrary views were expressed by the Soviet Unipn and .
some Third World countries. [See Report of the Speciai
Committee, 1966, U.N. Doc. A/6230, p. 67; U.N. Yearbs@¥ 1965,
pp. 87-89). These countries asserted that the resolufions, in:

. particular Resolution (2131 XX), constituted an authorditative
-and binding interpretation of Art. 2(4) of the Charter. The
principle of nonintervention in these resolutions is, however,
far much broader than Art. 7(4) and does not appear to be a
conscious attempt :fo,explain the principle of Art. 2(4).

Whereas Art. 2(4) i¢ confined to the use of force, the principle
of nonintervention appears also to cover conduct that may not

- properly be characterized as a use of '"force'". Rightly, some
‘countries, in particular the United States, expressly rejected
the assertion that the Yesolutions had the character of legally
binging instruments. See e.g. Report of the Special Committee,
1966, Ibid. - ' .

46See Thomas and Thomas, op. cit., mainiy Chapt. II,'p.'15
seq. and also supra. Chapt. I. nn. 17-31. - _

o

-
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~“"Y%7Repoft of theIDelegate of the United States of America
to the Sixth International Conierence of American States,
Washington, 1928, pp. l4-15.

. 48See, for example, the observation of Brownlie, that the
acceptance of the principle of nonintervention by thé U.S. at
the Montevideo Conference of 1933 constituted '"prima facie
evidence of a withdrawal of the claim to‘a right of intervention
to protect lives and property of nationals" Op. cit., pp. 96-
7; also Thomas and Thomas, The Dominican Crisis, 1965 Ninth . :
Hammarskjold Forum (1967), p. 13; and Franck dnd . Ro aIey, "After
Bangladesh, the Law of Humanitarian Intervention", 67 A.J.I.L.
(4973), p. 275 at p. ‘283, n. 36.

49

See supra, n. 5 of this chapt.

50The following are among the works that have dwelt on the
problem: P.H. Winfield, op. cit., Grob, op. cit., pp. 226-27;
The Law of Limited International Conflict (Institute of World
Policy), p. 38; McDougal and Feliciano, Law and Minimum World
Public Order (1961), pp. 207-208; J‘E.S. Fawcett, "Intervention
in International Law: A Study of Recent Cases'', 103 R.C. (1961,
II), p. 347; Q. Wright, "Intervention', 51 A.J.I.L. (1957),
p. 257; Charles Fenw1ck "Intervention: Individual and -
Collective" , 39 A.J.I.L. (1945), p. 645; Kelsen-Tucker,
Principles of International Law (1966), pp. 73-76; Thomas and
Thomas, Non-Intervention, in particular chapt. II; see also
Whiteman, -5 Digest, s. 19, pp. 321-24. ' N

'51The Law of Limited Conflict, p. 38.

}i‘See n. 47 of this chapt.

53J P. Clark, The Right.to Protect Citizens in Foreign
Countries bzﬁLanding‘FBrces (1934), see also Waldock, 81 R.C.

p. 467. . {r‘)

SaThg Diplomatic Protection of Citizens Abroad, p. 448, o

dgee Chapt. 5 for a detaile&'examination'of‘the case.

.

3653 pept. State Bull. (1965); p. 934.

57ﬁcDougal and Feliciano, [op. cit., p. 177) note that

"Political 1ndependence .
. is commonly taken most comprehensively to refer to

‘the freedom of decision-making or self-direction

. .
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customarily demand¥d by state officials. Impairment of
"political ind;gendence", as an attack upon the
institutional drrangements of authority and control in
the target state, thus involves substantial curtailment
of the freedom of decision-making through the effective
and reduction of the number of alternative poligies open
at tolerable costs to the officials of that state. It
may further consist of an attempt "to construct the process
of decision-making in the target state, to modify the
composition or membership of the ruling elite group, and
perhaps,. to dislodge that group completely and to -
substitute another more acceptable to the attacking state.

581, Iﬁternational Laﬁ (1954), p. 305.' For more or less
similar definitions see Whiteman, 5 Digest, pp. 321-24.

*%See The Law Of Nations (1954), p. 402.

' gd» 60See William V. O'Brien, U.S. Military'Interventioh: Law
anid Morality, Washington Papers, vol. VII, No. 68, p. 16.

61, & |
See supra. nn. 33-45 of this chapt.

62Seevchapt. 5, n., 74,

6,30n‘the other hand, such operations will also likely
suggest an inability or unwillingness of the host state to
. fulfil its legal obligations in relation to‘the exercise of -

its territorial sovereignty.

®4See nn. 35-41 of chapt. 1. . .

%381 r.c. (11, 1952), p. 467.
66 ' o ’
See chapt. 5 belonggg

%75ee Lillich, 53 Towa L.R., p.. 331; Fenwick, 39 A.J.I.L.
(1945), p. 646. These writers, though commending the
distinction, admit that it has never become:part of customary
international law. . ' -

. 6881-R.C. (II, 1952), p. 464. See also Brierly's Law of
Nations (1963), pp. 423-28.. The reference to interventIonm in
Art. 7(7) of the Charter may-alg' be of this nature. 1In that
article, it is possible to view™'intervention'" merely as a
descriptive term signifying interference by the U.N. in the
domestic affairs of a state; so that "intervention' itself may

LR " - e
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be lawful or unlawful dependiyg on the: :gfustances.. Thus, the
U.N. may lawfully intervene -im\such. g#Ta1rs of a state which are
not essentially within the domedtic- urisdiction of the state,

or in matters which fall under C pter\VI{\of the Charter
relating to the application of en rcement measures.,
B : - - - o T \\\ ’ ) n

o .
69Valuab1e literature on the subject includea

Research Draft Convention and Comment on Rights an
States in Case of Aggression, 33 A.J.I.L. ¢1939), sup

. 819; Benjamin Ferencz, Definin International Aggres
(1975), 2 Vols.; John N. Hazar , Why
Aggression?" 62 A.J.I.L. (1968), p. 701; Waldock, 81 R.C.,
Pp. 506-14; Julius~Stone, Aggression and World Order (1958):
Brownlie, op. cit., cap. XI, p. 35T; Bowett, op. cit., cap. XI;
P. 249; Ahmed Rifaat,. International Aggression (1979).; see also
Whiteman, 5 Digest, p. 719 seq., and L.C. Green, '"Armed Conflict,
WarBSEd Self-Defence" 6 Archiv des Volkerrechts (1956-57), ‘
p‘ . . . . . ’

70

nn. 2-68 of this chapt.

71Sov' t Proposal to the International Law Commission,
Nov. 4 1950,\U.N. Doc. A/C.I./608, esp. Art. 1(d); also
Proposal of Jan. 5, 1952, U.N. Doc.-A/C.6/L.208; and of Oct. 23,
1956, U.N. Doc. A/AC.77/L.4. o e - o g .

: 72See for examp¥, the Montevideo Convention-On Rights’ af
Buties of States, 1933. (See n. 33 on this chapt.) Art 11; .
- The Final Act of Chapultepec, 1945 (n. 37 of this chapt.), Art.
3; and the Charter of the 0.A.S. (n. 38 of this chapt.),
Art. 17. . S _ R .

¢ . i .
73Adopted bys consensus on Deg. &4, 1974, see 13 Int. L.M. :
(1974), p. 710. ‘ ‘ i (R -
"“see Waldock, §1 R.C., pp. F06-14.

"Srhis appears to have been the majority view in the Sixth
Committee of the U.N, General Assembly, The Soviet Union had
objected to the inclusion of the word "sovereignty", arguing .
that force used against "political independence" was practically.
the same thing as force used against "sovereignty". .The
retention of the word® in the definition strongly suggests that
the majority of the members of the Committee did not agree with
* this interpretation of the term "'sovereignty'. [See U.N. '

- Yearbook, 1974, p. 843). It is alsa possible to view the
inclusion of "sovereignty" as a concession to Third World. .
countries, who understandably have exhibited much anxiety with

o

© respect to the maintenance of their sovereignty. To most of
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these countries ''sovereignty' has become more or less a
motherhood principle. (Note: among the countries that pressed
for the inclusion of 'sovereignty' were Yugoslavia, Indonesia,.
and Greece.) See A/A.G.136/S.R.1442, 13; A/A,C. 134/8 R.1442,
15; A/A C. 134/8 R.1444, 3; A/A C. 134/8 R.1482, "12.

‘ 76Marshall C.J. in Schooner Exchange \'/ McFaddon (18‘2),
F. €ranch, 116, 136; Modre, Z Digest, cap. VI, s. 175, p. 4.
See also pp. 4-16 for mdre statements to the same effect

77Moore, 2 Digest, |s. 217, p. 412..

' 78éec. of Stete.Jeffersoﬁ, in a note to the French Minister,:
Mr. Terrant; Moore, 2 Digest, s. 209, p. 362. -

"798.8. Lotus, P.C.I.J. Series A. No. 10, p. 4 at p. 18.

8OCorfu Channel Casé (Merits), I.C.J. Rep. 1949, p. 4 at
- p. 35. - '

.

81See Bowett, op. cit., p. 31. ‘Indeed, in the practice of
states during the "nineteenth and early twentieth centuries, the
"rights' that took precedence over :tefrritorial sovereignty were
- so numerous and so vague that the principle of territorial:
sovereignty existed in name only, at Ileast in the relatlons
between powerful and weak states.

'SZSeeQn. 71 of tﬁis chapt..

.

83Statement by ‘the Britlsh representative, G.G.
Fitzmaurice. on Jan. 9, 1952, U.N. Doc. A/C 6/SR 28&

* . B4qpia.
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»generally been invoked to support this view. 4 The relevant ‘

- R

The identification of the use of force in the protection

of nationals?Zbroad with the right of self defence though

readily and even indifferently admitted during the¢ nineteenth )
and early twentieth centuries,l\has become a matter of some
controversy under modern international law.? Some modern
authorities, bé adopting what can be called‘av"restrictine"'
interpretation of the fight of self -defence, have been inclined
to reject the extenSion of the justificatioguéf self-defence

to apply even to the use of force in the protection of

_'natioﬁals abroad 3 In the view of these authorities, the

"se f self defence must be understood to apply only to the

~domestic’ territory and the citizens within.and not to citizens

residing abroad In addition to this restriction they also .

hold that self defence must be a respoRse to ''an armeéd attack"

.Article 51 of the.Charter of the United Nations which deals with

members right of individual and collective self-defence, has

part of the article reads

Nothing in the present Charter shall impair the inherent -
right \of individual or collective self-defencé if an - .
armed. gt;ack occurs against a member of the United Nations
~until the Security Council has taken the measures “
' necessary to maintain international peace and security.

The article is interpreted in the,context of an all- embracing |

s

B
d
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| fqnstitute an "armed attack" against the member.state.

- B»‘ . .
L \ 67
\"“' ' - . .

3 In this context,

norm aﬁainat‘the use of force by states.
+ members could gat have any right of self- defence independeg}ly

of Article 51 The right cannot have any content other than

- theé eﬁe detefm*ﬂhd»by Article—Sl 6 There ‘would, however -

‘-

appean tor. be little in this interpretation of the Charteg
which makes it imperative to exclude fr%m the category of
aelf defence thg“&ﬁe of force in the protection of nationals

\
abroﬁa The Charter does not define "armed’ attack", in -

.i_—;-.z'v'."' §

"patticular it does not, specify what eleménts o% a member state_w“"f"

' -»jshould be object of an armed attack. in order to ﬁ?:stify thes * -

fexercise of the right of self- defence Thus, even admitting S
. for the eake of argument that the Charter permits self -défence . -

only as a reaponse to an»arped attack the~right contain® in

-.\w

7':Artic1e 51 may still be given a broader scope ‘than the one -

suggested under the restrictive interpretation Acts of
violencg,againet nationals of a member state in a foreign

country way, in certain circumstances, plausibly be held to 4»‘/;~
7 this '“°
‘iould be particularly true where nationals inia.forei ’country

are' being attacked simply or largely because of their '5*" o
nationality‘and where such acts of violence involve state .

complicity In such cases, ‘the attack upon the nationals can ,“\ ..

. be conceived as an attack against the\etate of nationality, not

1 §
merely because of the~natura1 law assumption that "whoever ill-'

|18

tfints a. citizen indirectly inJures the state but also.

because the injury to the citizen may in fact%be intended to

tute a challenge to the.state of nationality. The

’ [ »
. v g
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3
.

" o recenﬁ“?ranian attack against the diplomatic and consular .

%
.

<+

‘appropriate examplewof sudﬁ situations

a2

staff and other citizens of the United States provides an
9

There is, however,

- no need to go “into any detailed analysis. of this argument

- g

v by antover -ganguine view of the effectiveness of the UTSF d@w{Jw;i

e

B
ks

THe: eptire view that the’ Charter restrict& the tight of self-
defence to avreaction agadnst .an actual armed attack constitutes

10

a‘fundamental misreading of thﬁ Charter influenced perhaps

Nations in gu anteeing international security
Bug!

.aThe opening words of Article 51 read: "Nothing in the

RGN . . - ~
. . A P'., . LIS
o , T T
R AN : . o . ew . '

present Charter shall impair the inhenent right of individual -or

"'1 we-

collective Self defence .", These words clearly indicate

the nature of Article 51. The article is not cpnstitntige q&

-jany new right but merely declaratory‘of ‘an existing pi‘ht

P
.:"'(

//

Artiﬁle Sl is not intended to circumscribe&the existing ri

sdlf defence bu; merely to recogniZe its existence'ﬂl'

i

Understood in this Way, Article 51 thus only transforms into

treaty form Jﬂview that had Jong

" entertained by stateés in

relatidn'tﬁ the major pre-World War h treaties limiting the :

. freedom of states to use force 1! their i’nternat:i%nal : .'

'relations

12 States regarded the right of self defeﬂ.b as

by
automatically excepted from these limitations » In the words of

A_Kellog that right is inherent. in ‘every sovereign state and is

nl
1mp1icit in every treaty 3 That states held the same view with

"regard to the Charter of the United Nations is further ev1dent

from the fact that the original Dumbarton Oaks’ proposals

contained Nno express reservation of the right of self-defence.

<

- L d
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.,sf,g At San Francisco Committed I which dealt with Article 2(4) of

pe Chartér held the view that: the "use of arms in legitimate-

self defence remains . ~un:i.mpaired" 14 The Chart’er ‘like its .

precursors 15 was to contain no express reservation of the

-

» .. xight self defence %hat is now Article 51 ori inatedyin
: g g

egional arrangements such as the Inter-

the d.eI-iberati.oz. c;i Committes III/4 and its sub- Committee
HLL/A .aealihng

"Amer c&: O‘r§anizatﬂm under the Act of Chapultepec 16

L]

Tl.i_ei'.. R
. é >
article w‘f serted in the Charter primarily for the purpose ‘

of clarifying e PQS].thn with regard c.o collective<

undertakings fo‘r mutual .defence% Therwi:’e anxieti:es Aas o 27,

M

the poaeible conflﬁt o.f .roles between U Councivl
m‘,

* and i'eg:,‘gnal or!anization\», pa;:ticularly'i %hg"' gvﬁfﬁ’i #n o “

emergency It was felt tl},_at -SOme me re- of “\Sﬁbility in’
re'lat»ion to °action take; by regionalg ovrganizat‘ioﬁs t.p:;ld ‘oe
hgessary “in such an event "In fectr Sevéral p*topo@s that
were su;on;itted specifically referrecff or:{ie.gional arrangerfents 17
'm%se were, however; turned down, ixjs ir ‘of a British .sb AL SR

R

propom whi‘eh in sqbsd:anoe conta‘ “ t rm8%of Article gl‘.

ArticJ'le 51 was not inserted i’n the. Chaia:?:er to defi or limit

—~

> self-défence The right of self defence .formerly awailable ta
'state§ by virtue of. general international law is still available

to members'of the United, ions’ That right has iot been .

*

renounced., : L .
‘The restrictive 1nt.erpretation of. the right of self defence

is influenced by the belief that the Charter contains ‘an-
‘ 8bsolute norm against ‘the threat gr use of force by tates 19‘

L S
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* It is believed.'that é};l use of force by. ﬁstates in their |
international relatiqns is initially forbidden by the Charter
According to the rhsx:g%:tl\m &nterpr‘étation che only lawful
usq.pf -fqpce is that which is expressly autporized by the .
Charter any use of force which is not expressly permitted by
the Cﬁ“érter is automaticqﬁliy or necessarily illegal Hence
measures of force in self*éefence are lawful only because th%yl;'
.are’ expressly exceptedy underib.rtlcle 51 of the Charter . :

Although Article 51 of gthe Ch.art,\!r sp y of the "1nherent

. L AT A - _
‘ right: of‘ self defeﬁce" ""&:ereby makin if; apparent that .self- Tt

PR €
istd:

defence is a reservat:.ort of an ex
L& . .- ‘.,"Av [
by the Charter of any nw right th PREATY -»k he right
¢
- resérved .is necessarily Ii.;nrited by the terﬁs of Arucle S1. * | 3{

;.Zv»However' !f has ¥ ready been obserx‘kd ﬁat Artlcle 2(4) of‘ﬁt}?e | ‘Vo s

A~ is .in any manner ,incons1stent with the ¢ .x;‘ses of the Unite&
¥
1.

Ghar.ﬁer y@ﬁ coﬁtains the primar,y principmagarnst the aée ‘
20 'I'hat aﬂ:!xcle only |

i*;' S fa

terj:ltorial intggrity or pohtlcal J.ndependence of a state or,

‘of force 1s not absofutéﬁ,n character

forbids sucmhreat' ofgusﬁ of force as is against the

»

Nations !’hus, maers of gt:he United ons are not only N )

& *» .« o2
entit]:ed to those""‘fasures of protection which are expressly

permitted by ‘the Charter but also to measures of prot!iction k"' a
wluch .are permitted by general irg.ernational 1aw éxcept insofar B
as such measures are inconSLstent w1th the express provisions of
21‘ 22

By :Lts very. definition

the Charter : seﬁ-defence does not

fall withm the terms of Artlcle 2(4)

¥

It ls precisely bécause self defence cannot be by

e
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definltion ""against the territori.‘l integrity or

.‘wr‘*" ‘,w . political indapendence of any state that- the opinio ‘ ’
+ . 85 -could be held at San Francisco that the right of SFPf-
W defence was left gnimpaired by Article 2(4).2 ‘

- The customary law of self»-dégence—may be said to be c‘urtailed

3'? by the Charter O'nly insofar as "self'defenge" has sometimes

~ self- help. In particular during the ineteenth and. early
‘twentieth. centuf&es for example, ”self defence" was an elastic
.( \\ B

co‘nce’pt whichlwa\s\ also inextricably ‘Essociated w1th the vague

L doetrines of’ "self preservation "self- protection", and the

: » Y. - .

v "right of in;erventicn" 24
' ~ A

law right of self defence has nqt been renounced does' not mean

- a reversion ,%o the vague doctrines of' pre 1945 “International 2

L'
7 law. 25
L 1

: Duri%g that pe‘riod "sflf dcfgnpe&twas asserted RIC T
3

’ag%nét a background of licence, a baakground characterized by

t the abaence of any clear distincﬁion between the ]!'egal ang the
.Y‘

N ) *"
1llegal resort to jorce by" states 26, The. norm against the use®

of fO%CffWhlch ch.aragterlzes modern internatlonal lalv has to

&x\

a large eitent, at 1east theoretlcally, l’tﬂnsformed that
W A
) 'b&ckground Thus, in asserting their 1nherent right of self-
r
: defence members are bound- to !ake into account the terms of

Article 2(4) of the-Charter as read together with Artlcle 2(3).

A

: Varlous forms "of coercive. measures Whjh formérly used to be

& & <
‘ cla:.med as constituting exercises of e r_ight'--of‘ self-defence

J
may no longer be permisnble because of their'in'c'ons?st_ency

: }ﬁﬁth the obligations u‘nderfArti'kcl_e' 2(3) and (4§ of the ‘Ch'a'rter.?'?..

‘The conc];usmn7 that the, customary L

[T

- .

. .. Operating as it now.doek in the context’ of princiiiles enjoining ‘":: ’
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states to refrain-'&mthe use of force in their international

relations and to settle their international disputes by

[

peaceful means, self-defence has -acquired an exceptional
character. Instead of serving merely' as a tool o'f pouer
politics as it used to do during the nineteenth and early . A
twentieth centuries self- defence may now more readily serve

as a juridical concept. Indeed, while the very ndture of self-
‘defence makes :-é: n\eces,sarymfor‘ inilividual :_,states to decide on °
their" own wheir particular situations reguire the\ resort to

" “force in self-defence, 'a state resm:ting to force can no .

lo*er claim to be the sole and uItimate judge of ltS own

;actions In the words of jthe International Military Tribunal

at uNuremberg o | : ' L
o] 'J‘A’ x h » - . &

: '-!, But thether action taken gz;der the ciaim of self--
Ptice ‘'was in fact aggreps(vé'or defensive must: ultlmately ,
de*subject to investigggon ﬁ a ication if . ':ﬁ

) - int"érnational &aw is .ever to- enforced. 28 - SEL ' ; - gt e
RN : . g R s '
L . : M T t ﬁ - e e AL

s . y . ) * ’ 4
. The "Cusﬁom'ary Law Right of Self- . L : .
ﬁefenﬁ and the: Protection of : _ S, A
Nationals Abroad . e Lt e “t
-~ : * " 0 -

The customary law right of self-defence is pot . restricted

armed a@ﬁck

legitimate rights whlch may in fact be endangered by measures

. - S - ’ ~
other than direct armed attack. 3‘ This 1ﬁte;pretat10n of self-
9 ) .
defence appears to underlie some conclus:.ons ©of the

“to the defenc{r of a state' s t.errltor;q domain * against actual

' The righi extends to the protéction of othex

International"‘tourt of Justice in the ‘Corfu Channel Case

‘\_O‘ler.fts,), .Meg‘u rtc must bg,admé.gswhat the relevance of

‘ the judgement to thuterpret‘ation of self:defence is not
o

ot

LRI R

!



entirely cer;
- was mainly coficerned with two issues. First it had to consider .

_ without ‘Albanian consent :swept fohﬂmine§ ‘in. Albanian

"territorial waters on 12- 13 NdVember,@1946 The issuesgfelevant ol
o

e

;1ntident on Mar 15 19 here British warship€ pa591ng through

_the North Corfu Channel beLonged ko a class of international

. 23

A)

ﬁ? . ‘ in.32

At the hearing of the merits, the Court

Arbania s responsibiiity for explosions along the Albanian
terfﬁtorial waters of the Corfu Channel which had resulted in -
damage;té British warships and loss of lives among the British
crews}. on October 22, 19 - Secondly, the Court had to consider
tha legality of the passage of ‘thé British wdrships throug’ﬁ’h
Corfu Channel on the date of the explos}ons and the subsequent

-

British action in sending units of the Royal Navy}ﬁb&chQ 3 )

-3

to the present dAESuSSLOn are tho’! that ne13§e towthe’questidh

A:.ri ‘.

of the leé&iity of - the Brﬁtish‘actﬁon‘in sending warships

through the Channel on-Octdber 22 The passage foliowed an
\

-

;the Corfu Channel h:? n flred upo ‘“" Albanian coastal

- c'a.' e

.batte{ies The Govertjnent of Albania' c!aimed that the British

Government had v101atéd Albanian<sovere1gnty by’ sending warshﬁps
through the strait w1thout hav1ng obtained the prev1ous :
bauthorization of the Albanian Government This claim was
reJected by the Court The Court arrived ‘at the concluSLOn that

'highways through which passage could not be prohibited by a

coastal étate in time of peace. 33 The Albanian Government had

o

howeverc,further contended that the passage of. the British

uarships on October 22 was not an ;pnocent passage The ships'

' hap'passéﬂmthfbugh the straits wﬂ‘k.fﬁe intentionrto assert

® R .
[ . - . ]
I~ . .

.



their right of passage and to test Albanlan reaction; the crews

were at action statlons with authorlty to fire if attacked

K
To this contentlon the Court’ replied that:

\
The, Albanlan\Government ‘on May 15 i946 tried to impose
s of gunfire its view . with regard to the passage.
. . As the \exchange of diplomatfc rnigtes did not lead to any
vclardfidation; .the Government 08 the United Kingdom wanted
to ascerkain by other means whether the Albanian Government
_ would maintain 1t5a111egal attitude and again impose its
“view by firing at pass1ng ships. . The legality of this
measure taken by t Government of the United Kingdom
cannot be disputed,. prov1dgdythat‘1t was carried out in a
manner consistent w1th\t e rgquiremehlys of.anternational
. law. « e ion" was designed to .affirm a right which
Ji had n unjustly denied¥ “The Government of°’ he United

Kingdom was not \bound.to abstain from exercising its right

the AIbanlanAGoVErnmeﬁt had“illegally
: ¢

B \ AN
‘-/. «-—*“’a‘u'-,w.'

The Court stated furthéf\@hat R a
Lok N By v d re o x -,
@%g 1ntention of “¥he Goverfiment of . the United Kingdom
been’, nat ;only woktestsAlbaftia's attitude, ‘but
he same ti to de onsgpate. such forte that she "would’
ain- from £i%ing agdim: ‘on pas§1n ships. . Having regard, .
wever, .to all the lrcqutances of tHe case .. - - the
"Court is unaBle to Jﬁaraeterlqp these measurds ‘tegken by

2% ! the United Klnggom authorhtlés as- a‘v1olat10n of Albanla s

sovereignty @ 39 *3

PN ' ‘ S

It is worth notlng that the preparatqry measures taken by the

Brltlsh Government durlng the passage of October 2; Were T gl
¢ . é"W TSl ‘:.Y"’-

largelx defen51ve in- character and hence 51§h1f1cant1y '~-'?“
S —————

T

k

gcontrasted with" the mlne sweeplng operatlon of November 12- 13
K-
Phis latter operation took almost a purely self help,

enforcement, character and was strongly-condemmed by the Court

. . . as the manifestation of:a policy of force’ 'such as

has in the)\past, given rise to most serious abuses angd’
such as cannot, whatever the. present defects in :
integgatlonal organlzatlon find a place 1n 1nternatlona1
aw o

In the judgement, the Court did not, however, specifioally refer

°

-
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- . 1 : . ’ . : : J"’\?
to the right\:” of self defence nor Jas t there a?xy mention of ’é: i

e
14
es Z(QZ.and 51 of the Cﬂggten - Self- defence was also

nerer~specifically r%%sed by the United Kingdom as aw

- - Justification for thq.gassage of its warships on October 22,

igﬁ : 1946 37 This absence of any speéiffc reference to the right

S of self-defence may suggest that ‘the Cou did not view.self-"

defence to be relevant tovthe matter at'handi The.implicitidhs
of'the'Court's pronouncements may have to be confined to thef
specific context of the right of: innocent passage 38 | |
;tw ; "Yet, in the first of;ﬁge pronouncements’c1ted above 39 the
J' épurt appears to clearly zg:ognize a general principle that a
state may affirm (defend) a rlght which has been unlawfully % -

4

denied (attacked), even though such effirmation may involve

preparations for ot even’ln% actual use of force L g 4§§"{

sﬁ" “W

und that there was, under . . \U\@

_ . the Court,
~ . internationgl law .

,,,,,

\\"\-,- wategs of somé state, foi in addition, that if an:

C\ " s attempt we made by. force, or by a clear threat of it,

\ af to deny or obstruct such passage, there would be and was’

\, - a,right to assert it by force or by a threat to Jse,foroe _
;o if necessary in gx urato exercise the right '

*An portant aspect of th. Brltish "mission" was the

demonstration of force. And this w3%5Expressly noted by the-

T

'Couft 1n\\he second of the prohounceﬁ?ﬁ;s guoted above. 41 in

<the . legallty of the passage and" ‘the 1ntentions )

. .
. -~ .
~ “

of the British Government the Court could not have failed~to-

\ .

7commenting

stake cognizance \at leasé‘lmplicitly, of the general prlnciples\f\ﬁr

¢ Ty,
- of international law\governing the use of force by states in

"\

their 1nternationa1 reIations 42 The ‘Court, took the v1ew that

-

IS T

b

ht of innocent passage through - - = f@
By international straits connecting two parts of the high \ T
. \ A seas, even though thesd&"; dhsxsted of the territorial - \

. : _ , _
- . . “~ .
_ . : PN
N\ S S
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- the British action of October 22, 1946, was capable of being

conﬁtstent with international law. Once it is conceded that

“the threat of force by states can only be an exception to the

..principle dgainst the threat or use of force if it is resorted

to as a measure of self-defenpe, the Court's remarks must be
- : : ' '

[

held to have a bearing on the interpretation of~se}f-defence.

,If‘thesemdeductions arelaccepted, itdquDmes inevitable to
conclude that the Court did not take a - arrOW'bieW‘of self-

iE. 3

- o . .
defence. 43 : A : i g

The formulation of the principle of self-defence in terms @
) A : e

of the protection of 1ega1 rights cannot, however, mean that .

-the enjoyment of any right under internationel law may be

s&%ported by recourse to force i self-defence. -Such a view

_of seif defence would certainly weaken the, exceptional

of

cHﬁf%gter of the rlght of self-defence. ., Self-defegce must be

.fesﬁrlcted to the ‘Protection of those rights ‘o iqferests which

L)

b e

J'are vztal to the securlty or exlstence of a- state 44, ThlS is

1ndeed lmpllClt in the governing rules whlch customary

"gnternatlonal law lmposes on the“exercise of the rlght of self-

45

defence B Admittedly, . the range of‘ihgke rlghts or interests,

>
'which can be protected by resort-¥o -forde in self- defence has

never been. sufflclently determlned Durrng the nlneteenth and
early twentleth centurles, such rights‘end interests were

numerous, a cdndition'which was larger due’ to the indifference

- of the law with regard to the dlstinction between perm1331ble,

'1_and lmpermlssible coercion, and henCe with regard to the proper

sc0pe of 8 If-defence 46 s
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*o Theoretically, the range of these rights should be capable

i

of determination by an "empirical method" involving the

“analysis of'the il ich accordi o the practice of

o3 tion by the exercise
'W'ﬂilf defénce" 47 The range of - rights determined by this

\', metHbd will necessariiy reflect the effectiveness of
fﬁiernational guarantees for the protection of essqntial rights
of states It ought to dimihish or expand in inverse

. proportion to the effectiveness of such guarantees In this N
stﬁdy no_attempt will be made to analyze all the rights 'which B 4

48 ‘The =

“may be said to be capable of protection by. self defenae he |

study will be confined to the analySis of the right of
protection over nationals abrdad Is the right among those”
rights capable of protection by self- défence? If 80, canvthe .
hto the 1 conditions governing N
odern ernational law? Or., f'
& L
jé%tion to the governing;ru es

exercise of the right cdnfo

the right of self defence‘:

- . put differently, how doés i

-

qf self-defence affect the nature and scope of the right of
protection over nationals abroad? f, ’ ‘a. o _;f

Needless to say, the first-question71arge1y calls for an'

examination of modern state practice“ Do states in fact regard

+

the protection of nationals abroad as'gg asﬁé‘t ofcself défence?
- An independent examination of post- 1945 state practice appears

in the final chapter of the study In this‘¥hapt!r, it will. be

suffiCient merely to note that many jurists and commentators on_’ «.
post—World War II iﬁbernational law do’ support the view that

the right of protection over nationals abrdad constitutes a 1_;
€ : : .

‘0. .
- .
. . . .
L T .
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legitimate aspect of self defence even undq modern
_in‘t =V Ve ?‘9 The remaining quesﬁor&s involve an
attem : {'l ‘ 1ne the sct:pe and main charactel?istics of this L)

,ﬂ aspect or ex%ension ‘of the zight of VSelf._defenc.e “which relates

o ‘; to the protection of nationals abroad For indeed it would

LN
»
’

P appear possible to trace from the discussions on the subj ect’ -
some definite doctrine of what for the sake of convenience |
shall%e referred to as the "right of self defenc*& for - the »

gl protection of nationals( abroad". S

- i «.%
:" The Nature, and Scope o°f the R LI . c
' ht of Self-Defence for . oyt . ,
he Protection of ' - AL ¥

‘Nationals Abroad

Ll -

The right: of self defence for the prot_e
‘ abroad is, a.? it appears in .the literature ong,
essentihly a hybrid of. traditlﬁ princip]\es

, 1nst1tut:ion of State Responslb‘!.lity for Injurie

“w ,the principles governing the exercise of the right of self- _
.‘:',‘ ‘.‘_‘ v ) . B
é s LR K : ’ . B i/ . ,
e The cond:.tions for the" lawful exercise of tHe riﬂere

- ) s ’ "
essenta.ally those ‘which customary intemationalalaw imposes upon )
c’”"é'“ .‘

‘the exerclse of the general6il_" t.of self- defence oL These
conditions were class1cally stated by Webste@ﬁhe United States B

| Se¢refary of State in a note of 6 August, 3842 to Lord , e
g “Ashburton . in connection with the McLeod case arising from the .
v Caroline incident 52 As"mlnimum ,Justification @r 1ts action o .y
Y .‘ .- " Ce- "'1_: .

s. in . destroying, the shlp ,Caroline w1th1n United States

' territorial waters_ Webscer demanded the British/ Government t0~

-, .- . (B

: v . ‘. L - .o A . . -
o S, o - . T o ! . i
- ,'D;v) : -“ - | . d‘ , . / )
. B . . - - .
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e danger It is this’ féature of,self—defence which distfgguishes

. as ah act of self- defence

show the existénce of a

Y necessity of self-défence, instant overwhelming,,
leaving nodechoice of means, and no moment for
deliberation. It will be for it to show also, that th
local authorities qf Canada, even supposing the necessity
of the ‘moment authorized. them to enter the territories _

». of the United States at all, did nothing unreasonable or
excessivé ‘Bince the act. justified by the necessity of
self-defence, must Be limited by that necessity. and kept
clearly within it. . .

* The authority of this statement of the law of self defence was

significantly enhanced by tﬁe judgement of the International

Military Tribunal at. Nuremberg. In rejecting the defendant ] ;ﬁ
-plea that Germany had invaded Norway as an act oﬁ self defence

to forestall an imminent allied 1anding in Norway, the Tribunal

' applied the principles~o£ the-Carolin& case, observing that

. . preventive action in foreign te ritony is: justified
only in case of "an instant &nd ov Eelming necessity ,
‘for self -defence, leaving no choice of means and no mpmeﬂt -
for deliberation. 34, T e

g

'I'I-xese requirements cle.arly underline tl‘fg xceptj:onal charaeter

of self defence -The right operates to’ protegﬁ essen;ial nights
): .

g irreparable harm in Circumstances where there are

from im‘p"
- no alte ve - means .of protection The requirements tﬁat the

- "’

need for self defence must be instant means tirst that ‘

<

preventive measuErs agai&st remnte-futureicontingencies are not

covered by self- efence <rThis is whyﬁGermeny's anticipation pf
-an allied invasion of Norway could not preperly be jnstifiedﬂﬁbm“'

55 ‘Secondly, self defence does not ;; :

- cover repressive or retaliatory measure& against past 1n3uries,; -

but only preventive measures against present or impending

. -
-
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%
%
N
oo’
o

: .it from ochet aspects of self-h‘elp, for ex'ample'rep\ri-s'als,

36 .In practice however

which may no longer be permiesible
it may not always be possible to draw a cléar-cut distinction
‘jbetween defetisive and repressiVe or retaliatory measures. -A .
; -st_ate Jnay possibly legitimately resort to what may be )
“chagac‘ter'iied‘ as vdefeﬁ’s.ive retaliation against "psst" offences P
'or-~‘inj'uries which are likely to be tepeated in the imm'ediate' B
fugure 37

1 .

‘the committed offenﬁes and the anticipated ones as constitutitfg

In such a situation it is perhaps better to ;egard

: one, c,ontinuous offence The el%cnt of emergkncy will still be ,é}_‘
ﬁ\g;re &'ﬁ in the thriod between one offence and another there is

"no pto;,pect of effect.ive-lg ntilizing other leas drastic oo,

: A N . [T AL ﬁ_ . .l .

me&;ﬁ% . L \ q - ‘“‘r__\'_', » " ' u, ‘. ‘

<It should not howeverg be supposeﬁ that only &

] ‘ )
‘ necessiﬁy ’ the .moment, ﬁxsti‘ies the use of force in self-"" o
defence ‘sures of force are strictly said to fell tmder&'

the rubric of ‘,'elf-«'defence onIy w&en they are taken againsc a
party who is guihy of delictu,alhconduct toward the':agarty
. resorting to £orce It is' in fact this pre- ccfndition of

W

tual conduct whi.ch many modern writ;ers view as

:Aishins self defence from the controversial concnpts af

;:“ ,",:1
b on the defendants plea of self défence in- the Nuremberg
59

-preser\(ation" and ﬂnecessiuy" 58 'I'hns, in his cMents

trials Schwarzenberger notes that the plea was in 1aw

misconceived BRI ~ U BT 1

-

Actually) the plea’ was Qot ‘orte’ of self defence but of e
nece/ssity Assuming \b{at not »grantin.g that the Geman S

PR
-

LI 0
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invasion of Norway had been provoked by an imminent allied
invasion, this would not have given Germany any right to
invade Norway. Measures of self-defence may only be

taken against a subject of intermational law to whom
illegal acts or omissions are imputable, but not against-
an innocent third party. Necessity is not so narrowly
‘confined. It does not, however, amount to a ground of
Justificationge At most, it constitutes an excuse.

. /
It may indeed be necessary to mention at this point that in
strict legal terminology, self-defence should perhaps be

characterized as a ''privilege' or '"liberty' rather than a

"right".61 It is a '"privilege'" which "justifies conduct

otherwise illegal which is necessary for the protection of

62

certain rights Strictu Sensu'. These rights Strictu Sensu

necessarily imply correlative duties or obligations; and it is
the breach of such duties - the pre-condition of ;électual
conduct - which brings into operation the 'privilege' or
"liberty'" to act in self-defenée. "The essence of self-defence
is a wrong done, a breach of a lggal.duty owed to the state

63

acting in self-defence." Yet the measures of self-defence

must be aimed at the protection of the threatened rights and
must be confined to that purpose.sa. The fact that self-defence
presupposes delictual' conduct on the part of thelparty against
whom it is exercised does not mean that the measures of force
should take on a punitive character.

It remains to restate thege,conditions in terms of the
right of protection of nationals abroad. It would appear that
for a state to be justified to use force in the protection of

its nationals within foreign borders, there must be

(1), an imminent threat of injury to nationals,

\

[y
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(II) failure or irfability on the ngF of the local
sovereign to protect the natiodals,

and

(II1I) the measures of force taken must be gonfined to the
object of protecting the nationals.® ‘

The requirement of an imminent threat of injury to nationals,
éomple ented as it is by the requirement that the measures
taken must strictly be confined to the objeét of protecting the
nationals, precludes punitive or retributive action. The right
of sglf-defence in the protection of nationals abroad is not a
substitute for the normal procedures of international claims;
the right has no place in a case where the injury to nationals
has already come to pass and nothing more could be done to
prevent or minimize it. Thus the fight of self-defence in the
protection of nationals abroad should be seen to be in a
~significant way different from the pre-1945 'right of
intervention" to protect lives and property, ;;ich latter
right was not so narrowly defined.66

Even where the injury to nationals is impending, action in
self-defence is precluded'if the threatening injury is
theoretically remediablé either by diplomatic interposition or
by the presentation of an {nternational claim on behalf of the

67

nationals. This, of course, arises from the exceptional

character of self-defence. Unlike the broader notion of self-
help, self-defence is not available to remedy just any wrong or
'injury suffered by a state or its nationals. The right to

employ force in a foreign country in the protection of

nationals is exclusable only in a situation of grave irreparable

»
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injury. impending to nationals. In the words of Fitzmaurice:
Loss of life and certain kinds of gravé physical injury
are irremediable. No subsequent action, redress or ‘
compensation can bring the dead to life or restore their
limbs to the maimed. -There is no remedy except
prevention. In this lies the ultimate justification fgr
~ intervention of this kind. Its 6bject is protective.b
Indeed; it is largely due to this condition of "irreparability"
that there are doubts as to whether threatened damage to
-property of nationals would justify preventive action within
the territory of another st:ate.69

These rigorous requirements for the exercise of the right

-

of se f-defence_in the protection of nationals are a measure of
tﬁe iigBttégce which Ehe law attaches to the sovereignty and .
exclusive character of the jurisdictibn of a state within its
territory.7o Under normal circumstances, a state is precluded
from ekercising its phv scal protection over its nationals
within foreign borde-¢s, fubject to the 'right" of
"intervention' or more properly interposition by diplomats, the
task of protecting‘such nationals primarily falls upon the
'te;ritorial sovereign.71 Accordingly, another condition for the
éxercise of the right of protection of nationals is failure or.
inability on the part of the territorial sovereign to afford
protection to the endangered nationals. The exclusive
jurisdiction which a state enjoys over its territbry has a

double aspect. It not only precludes other states from

exercising the prerogatives of sovereignty over the territory of

the state, but it also gives rise to corollary obligations upon

the local soveriegn towards other states. One of the well-
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recoghized of such obligations is the duty to afford foreign |,

nationals some measure of protection.72 A state may indeed be
held internationally responsible for inju:ies suffered by
aliens as a result.of failure on its part to fulfil the duty
of protection.73 The obligation to afford alie'lsationals .

- protection against injury is not absolute. It is often stated
that by admittiﬁg foreign nationals (or property) within its

jurisdiction, a state does not thereby become an inswrer of

74

foreign interests. As a general rule, it can perhaps be

stated that '"a state is internationally responsible for an act

or omigsion which, under international law, is wrongful, is !

attributable to that state and causes an injury to an élien.”75

It would appear clear that a state would be held inte}nationally

respbﬁsibie for injurious acts of its own officials or organs.76

On the ‘other hand, a state cannot be held responsible for every
act of privaté individuals. To take a specific instance, the
Iranian Government could not, without move, have been held

responsible for the‘gptaék upon the United States Embassy in

77

Tehran on November &4, 1979. When the militants executed the

‘attack, they had no form of official status as recognized agents

or organs of the Iranian State.’8

" Their conduct in mounting the attack, overruling the
embassy and seizing its inmates as hostages cannot,
therefore, be regarded as imputable to that state on that
basis. Their conduct might be considered as itself
imputable to the Iranian State only if it were established
that, in fact, on the occasion in question the militants
acted-on-behalf on (sic) the state, having been charged by
some competent organ of the Iranian State of carry out a
specific operation. The information before the Court does
not, however, suffice to establish with the requisite
certainty the exdstence at that time of such a link between.

\
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the militants and any competent organ of the state.’’

A state would, howeug; be held responsible if the injury

caused by private xndiv1duals '""is accompanied by c1rcumstances
which can be regarded as in some way, by complicity before or"

condonation after the event, making the state itself a party to

the injurious act of the individual.”so

A

case, for example, where a state fails to exercise ''due

This would be the

diligence" in safeguarding the lives or interests of aliens
within its jurisdiction against unlawful activities.81' A
staté/ﬁay, for example, be regarded as having failed to
exercise ''due diligence'" if it fails to take preventive or
deterrent measures against possible or recurrent unlawful and
injurious activities. It is often said that the responsibility
is based on the failure of the territorial sovereign to

conform to minimum standards @f international law, in the words
of Elihu Root, to '"a standard of justice, very simple, very
fundamental, and of such general acceptance by all civilized

1182

countries as to form part of international law. The case of

the American hostages in Iran went beyond mere failure on the

part of the local sovereign to prevent or punish unlawful

83

conduct injurious to foreign nationals. The Iranian

Governmerit -subsequently gave official approval to the attack84
and 1n fact participated in the detention of the American
hostages and in pressing the demands that had been initiated by
the m111tants agains(h}he Unlted States. 85

The use of force in the protection of nationals abroad and

.

the institution of State Responsibility for Injuries to Aliens
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can thus be seén as complementary inscitutions, one permitting
the state of nationality to take action on foreign territory
for the purpo;e of preventing threatened injury, atd the

otheg operating to enable the state of'nationality to obtain
remedies from the local sovereign for ihjuries that have
already been sustained by nationals. The two are not,
however, substitutes for each other.

Responsibility for injuries to aliens on the part of the
local sovereign and the'right of the state of nationality t03 
use force in the pProtection. of its nationals within foreign
territory are hot co-extensive. Not all injuries for which the
local govereign Qould be held resbonsible justify the resort
to fofcible“protection by the state of nationality. It is
accordingly not very accurate to'say: as Hyde doeé,-that

o . the pricé"of inviolabiiity of any territory is

the maintenance of justiee therein. Accordirigly, when

that price is not paid in relation to foreign life and

property, the landing of forces for their protection is

to be anticipated.8 | .

The right of self-defence in the protection of nationals abroad
is available only in.the case of a threat of "irresponsible"
injury to the nationals and not just in every case where the
territorial sovereign has failed to pay the 'price of
inviolability of territory." Some writérs hoid that a case

of forcible protection of nationals abroad may arise even when
the threatening injury to the nationals could not legally be
attributed to the locai_soveréign in the sense that the local

sovereign could not be held liable in an int}apational claim.

Thus Bowett states as follows:
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Nevertheless, it is conceivable that even where "due
diligence' has been exercised by the territorial state,
there may be a threat to the lives and property of these
aliens originating from groups of individwhls for which
the territorial state can bear no responsibility. This
1s not to suggest that there cannot be responsibility for
"mob violence™ but only that it is feasible for this to
occur in circumstances where the territorial state has
nevertheless acted with due diligence.87 ‘
This view is inevitably subject to an important technical
objection. Gne of the distinguishing aspects of self-defence
is that it is exercised against a party who is guilty of
delictual conduct towards the party resorting to self-defencef
Measures of force taked:against an innocent third party,
agaiﬁst a party to whom no illegal acts or omissions are
ascribable, cannot be justified on the basis of self-defen,ce.88
On the basis of this refinement of the right of self-defence,
the use of force in the protection of natianals in a foreign
territory whose soveréign cannot legally be held responsible
r the threatened injury does not appear to readily fall under

“ the héad-of self-defence. From the viewpoint of ‘the individuals
or mobs responsible for the situation endangering the lives of
the nationals, this objection does not apply. But the important
viewpoint is not that of an irresponsible mob, but of the’
sovereigﬁ whose territory is violated. And from this viewpoint,
the objection would appear to pose a serious theoretical
obstacle. . Thus Bowett concedes that

.o in such a case the right df the protecting state

arises from the exigencies of the situation, not from the
. breach of any obligation, and is for this reason, more
- properly classed as an exercise of the "right" or more

strictly the qualified privilege of necessity rather than
the right of self-defence.89 A ¢
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Ross, while appearing to agree with this analysis, maintains
that "it seems reasonable to treat all cases of attack even on

the paff ofﬁprivaqe individuais according to the_prinéiple of
sélf—defence".go Indeed, the essence of the use of force,
irrespective of whether or not the local authorities are at
fault, is the protection of nationals and not the punishment of
a breach of an international obligation. The measures of
protectién must strictly be confined to that objective. As
such the requirement of fault would appear to have little
signifiéance. Yet the requirement constitutes an important
aspect of the principle 6f self-defence. And if the right of
protection of nationals abroad cannot, in some of its aspects,,
conform to the priﬁciple of self-defence, such nonconformity:
must be registered as a possible difficulty involved in the
identification of the right of protection of nationals with
the principle of self-defence. '

The requirement that there must be failure or inability on
the part of thé local sovereign to protect the nationals is
clearly an aspect of the exerciée of the right of self-defence,
namely, that there must be a 'mecessity of self-defence
leaving no choice of means.'" Before a state could resort to
force in the protection of its nationals within foreign
territory, | -

. every effort must be made to get the local

government to intervene effectively and, failing that,

to obtain its permission for independent action; equally

clearly every effort must be made to get the United

Nations to act.

The requirement that permission fdr independent action must
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first be sought from the local sovereign can only be insisted

on where there are no open signs of hostility on the part of
the local sove;eién‘éowérds the endangered aliens. Where there .
are clear indications of such hostility, for example in the
Tehran case,92 a request for permission to land may only alert
the local autborities‘to the eventual measures of defence, and
further jeopardize the lives of nationals. A request for
permission to land would likely remove the element of surprise
that may be crucial to the safe evacuation of the endangered
‘lives. The same is true with the requirement that every

effort must be made to get the United Natio?s to act. Action

by that organizatién is likely to involve a time lag that may
prove fgtal. Moreover, with the existing political set-up of

the United Nations, and the '"indiscriminate' use of the veto

by the permanent members of the Security Council, action by the
United Nationms to.ptotect nationals abroad no longer appears as

a practical possibility.93 : -

‘The right of self-defence in the protection of nationals
abroad may also further be limited by the fact that it may
apply only to the protection of a state's own nationals.94 It
is the bond of natioﬁélity-that provides the basis for the
identifica;ion of the protection of nationals abroad with the

»

right of self-defence. ' ~

Q .
- In the absence of this nexus of nationality or citizenship,
it is difficult to see how protection can be brought
within the concept of self-defence, for it is because of
their nationality that persons can be regarded as part of .
the state and, therefore, their Brotection be undertaken
by the state as self-protection.33
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It will be seen in the final chapter of this study that as long

as the basis for the identification of the measures of
’ A Y

protection with the right of self-defence has been established,

states resorting to force have not hesitated to extend the

measures of protection to aliens of other nationalities.96

l

Still, the resort to force exclusively for the purpose of
protecting foreign nationals within foreign territory may not
be justified on the basis of self-defence. It has been

suggested that the doctrine of collective self-defence provides

97

a legal rationale for such use of force. The doctrine of

collective self-defence is a complex one, and there are at

present several competing theories as to the nature or basis of

98

the doctrine. Under one view, for example, the right of

collective self-defence requires that each of the parties

participating in the defensive measures must individually have

LN

a right which it could exercise by resort to individual self-

defence.99

According to this view, the concept of collective
self-defence does not apply where A vivlates the legally
protected interests of State B only, but C joins B in defending
those interests. As put by ProfessQr Stone,
. . under general international law, a state has o
right of "self-defence'" in respect of an armed attack
upon a third state. The very notion of collective self-
defence seems contradictory, except as resorted to by
two or more victims simultaneously attacked by the same
power. 100 ' :
Thus, where nationals of State B are threatened in State A, C's
use of force in State A to protect B's nationals cannot be -

based on the concept of collective self-defence, but on the
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”éoncept of a 'duty' to maintain intefnational peace and

redress the violated norm, or an interest in the maintenance

101

' ]
of international peace and securigy. ~The suggestion

that the use of force in the protection of foreign nationals

in a foreign country can be based on the doctrine of
‘collective self-defence has been supported by the argument that, '
the whole world community has an interest in the protection o

of nationals (of any country) who are threat%ped by il%egaéL‘t ~%éﬂ\

o

activities. T < N
\ , :
’ "'\?:s N . - \‘\‘S) ’
\

" e

The fact that a particular state does not have the o
military means to defend its nationals abroad in a .
situation where another state is actively collaborating ...
with terrorists should not preclude the state from

calling on other states with the necessary military
capabilities for assistance. As McDougal and

FelicianolO2 have suggested, ip such a situation each
member of the world community "in effect asserts,

singly and in combination, defense of the new and more

comprehensive 'self'.'103

Indeed, this appears to be tantamount to equating self-defence
with police measures for maintaining international peace
and security, and for redressing international wrongs. It
is submitted that whether or not the resort to force in the'
protection of foreigners in a foreign counﬁry is legally |
admissible, must laréely depend on the viability of the
concept of "humanitarian iﬁtervention” as a legal justification
for the use of force by states in their international
relations. The link between the use of force in the protection
of.foreigners within a forejgn country and the doctrine of

| | ) 104

collective self-defence appears to be somewhat tenuous.

The concept of humanitarian intervention and its relation to



the use.of force in the protection of nationals abroad 1is

examined in the next chapter!’

A\}
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NOTES: CHAPTER 3

e L. -

lSee supra. Chapt. 1, n. 6. .

2The contro$ersy is part and parcel of modern theoretical
attempts to delimit the scope of the right of self-defence.
These attempts are to a large extent, a measure of the _
increasing impertance of "self-defence'* a5 a juridical concept.
While the_norm against the use of force, against "intervention",
or against "aggression', renders doubtful many traditional
justifications for the use of force by states, self-defence
continues to provide a universally recognized justification for
such use of force. This has entailed a greater need to
identify forms of coercion which properly constitute the
exercise of the right of self-defence. Such a process of
identification has naturally become more or less synonymous
with the very process-ef distinguishing between the legal and
the illegal resort to coercion. The question whether or not
the use of force in the protection of nationals abroad forms
an element of the right of self-defence can accordingly no
longer remain a matter of indifference. An affirmative or
negative answer to the question more or less ambunts to
admitting or denying the legality of such use of force.

3See Rosalyn Higgins, The Development of International ﬁzw
Through the Political Organs of the United Nations (1963),
p. 220; R.T. Bohan, "The Dominican Rep#@blic: Intervention or
Self-Defence'", 60 A.J.I.L. (1966), p. 64; Van Panhuys, The Role
of Nationality in International Law (1959), p. 1ll4; J.E.S.
Fawcett, "Intervention in International Law: A Study of Recent
Cases', 103 R.C. (II, 1961), p. 347 at 404; Brownlie, op. cit.,
pp. 255-56; 289-301; see also Phillip Jessup, A Modern Law of
Nations (1968), pp. 169-72. ‘

4The authorities who support this interpretation appear to
assume that their understanding of the law applies equally to
states that are not members of the U.N. It is possible to argue
that Article 51 of the Charter as read together with Article 2(4)
constitutes an exception to the maxim Pacta tertiis nec nocent
nec prosunt (treaties are neither of benefit nor of detriment to
third parties). General multilateral treaties to which the
overwhelming majority of states are contracting parties and
which aim at an international order of the world, such as the
Charter of the United Nations, are widely regarded as imposing
duties even upon third parties. [See Kelsen-Tucker, Principles
of International Law (1966), p. 486; see also Art. 2( of the
Charter, and commentary on the article by Goodrich, Hambro and
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)

Py ? 94

" Simons ;« Charter of thg United Nations (1969), ¥. 58].
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Membershfp to the U.N. Is almost universal. [There are 154
“members St .Vincent and.she Grenadineswas admitted as the
154th member).. Article gl may also be thought to represerit
prevailin§6customary international law [See Brownlie, op.

cit ’ P -‘"1; /

5See discussion especially of Art. 2(4) of the Charter in
Chapt 2 above

.
247

- 6See H Kelsen Recent Trends in the Law of the United
Nations {1951), P 91&.¢ ERi r.

vl‘.v / 'r*
e

: 7ALthough Fitzmaurice speakin on behalf of the British
Gove;nmenﬁ didy not refer specifica%ly to the words '"armed
attack",,he more: or less expressed this view in his arguments
before the Sixth Committee of the U.N. in 1952. See nn. 83-4
of Chlpt 2 aboVe

_'h- ) '

d '8Vattel Le Droit des Gens Ou JPrincipes de la Loi Naturelle
*3& I, Cap. II,- “p. 136 (Carnegie tr. I9I6§ see also Borchard
Dlplomatic Protectionlgftgitizens Abroad (1915), p. 31.

9Seeadiscussidh’of thp Caée in"Chapt. 5, n. 72 below. Also
see L.C. reen "The" Tehran#Embéssy Incident - Legal Aspects'',
19 Arcitiv. d@s'voikerreoht (1980), pp. 1-22. Note: In its

" refort’ to- the Security G uncilfon 25 April, 1980, "pursuant to
gg Qu

. have been and remainuvictims o
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R Ind1v1dua1 States 1n International Law'", 81 R.C. (II, 1952)

ArtiBle 51°af the Chakter of the Uniked Nations", the United ‘
States maint4ained that its attempted rescue operation in Iran:

‘ing ‘American nationals who
“ the Iranian armed attack on our
Embassy" cited by. the 1.C.J..in the Gase Concerning United
States Diplomatlc %and. Consular Staffﬁjn Fehran, I.C.J. Rep.

deffétice with the aim of extric

%ﬁ 19805 p. 3, para 3& ; i

- .
1QSee L.C. Green Arm ConflicE War, and Self-Defence"
.6 Archi¥ des Volke:rechts (1956-57), p.. 386, at pp. 432-37; also

" Repbrt of the Forty-Si: th’Confe;ence of*the International Law
Association 1958 6-18; 'Bodwett, op. cit., p. 1I8Z, seq.;
aldock, ) gulation.of the“Use of Force by

455 at %E 496-99; -also B¥ierly-Waldocks The-Law of Natioms 6L&63)
eorge Schwarzenher er '"'The,Fundamental Principles of

* International Law" 87 R.C® (I, 1955¥ss p..195 at pp. 330-339;

Gerald Fltzmaurice "The Genéral Pr§néiples- of International
Law Considéred From the Vigwpoidit ¥ tife Rule of Law" 92 R.C.
(I1, 1957), p. 5 at pp. 171-72; Myers McDougal ""The Soviet-
Cuban. Quarantine and Self- efence 57 A.J.I.L. (1963), p. 597;
see also argdheuts of the ord Chancellor Viscount: Kilmuir in
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the Houée of Lords in connection with the 1956 Suez Crisis.
Hansard, H.L., Vol. 199, Cols. 1348 59, Nov. 1, 1956. For
the discussion of the Suez Case, see Chapt 5 below.

11See citations in n. 10 of this Chapt. ‘ .
12See discussion of. tha League Covenant and the Pact of
Paris in Chapt. 1 nn. 69-76, above.

: 13Proceedings of the American Society of International Law
(1928), p. 143.

14

UNCIO, Vol. 6, p. 459.

15The League of Nations Covenant and the Pact of Paris.

d

16yncIo, Vol. 12, pp. 682-87.

17ync10, Vol. 12, pp. 662, 766, 680-82.

* 18The provision was in the end transferred ffom Chapter
VIII dealing with regional arrangements to Chapter VII concerned
with "Action with Respect to Threats to Peace, Breaches of the

Peace and Acts of Aggression'. Schwarzenberger significantly
notes that the purpose of the transfer was ''to put stronger
emphasis on the fundamental character of . . . self-defence, and
not on the gegeralization of the limitations which had been
inserted with an eye on regional arrangements'. 87 R.C.,
p. 338. «

19 \

See supra, Chapt. 2, text to nn. 2-29.
20 -
-tfupra, Chapt. 2, text to nn. 2-29.

21See Bowett, op. cit., p. 185. _ )

22See text £€0 nn. 53-64. N

23Bowett, op. cit., p. 152, also pp. 185-6.

24See supra, Chapt: I, n. 7 and text.

25c.f. Brownlie, op. cit., pp. 25-80, esp. at pp. 255-6.

\ 26Seg 'supra. Chapt. I, n. 51 and text. _ . @
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27See supra, Chapt. 2, text-to n. 2.

28Jﬁdgement, Crrmd. 6964, p. 30.

29c.f. Brownlie, op. cit., pp. 251-65.

3OSee Waldock, 81 R.C., p. 500; The Law of Natioms, p. 421;
Schwarzenberger, 87 R.C., pp. 338-39; also Report of the 48th
Conference of the Int. L. Soc. 1958, p. 573; Bowett, op. cit.,
pp. 8, 25-114, 270; G. Fitzmaurice, 92 R!C., p. 171.

311.C.Jl Rep. 1949, p. 4. See observations by
Schwarzenberger, Waldock, and Fitzmaurice (n. 20 of this Chapt.).

32See Brownlie, op. cit., pp. 277, 283-8?; Bowett, op’ cit.,
p. 190; McDougal and Feliciano, Law and Minimum World Public
Order (1961), p. 226. ' '

3371.¢.J. Rep. 1949, pp. 29-30.
q ..

341.C.J. Rep. 1949, p. 130.

351.C.J. Rep. 1949, p. 31.

361 ¢.J. Rep. 1949, pp. 34-35.

~

37The justification of self-defence was specifically raised
only with respect to the mine-sweeping operation of 12-13 Nov.
1946. See Corfu Channel Case - Pleadings, Oral Arguments and
Documents (1950) I.C.J., Vol. 2, pp. 280-84; Vol. 3, pp. 293-97;
Vol. &4, pp. 572-32. _

38

See n. 32 of this Chapt.

39See text to n. 34 of this Chapt.

40See Fitzmaurice, 92 R.C., p. 172.

41See n. 35 of this Chapt.

42See Schwarzenberger, Report of the 48th Conf: Int. Law
Soc., pp. 572-73. ’ '

43For the attitude of the Court to the U.S. attempted

~
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rescue operation in Iran, see infra. Chapt. 5, nn. 101-109.
Chapt, 5 also contains a review.of state practice relevant to

the foregoing discussion of self-defence.

4gee Bowett, op. cit., p. 9; Kelsen-Tucker, Principles of
International Law (1966) p. 73; Schwarzenberger, 87 R.7., ’
p. 333. - ‘ AN o

45These will be discussed later in this chapter. Text to
nn. 53-64.

46See discussion in Chapt. I, ‘text to nn. 51-8. See also
the North American Dredging Case, Chapt. I, n. 58.

47See Bowett, op. cit., p. 8.

,ASSee Bowett, op. cit., pp. 29-114, 270. Bowett's list of
rights capable of protection by self-defence includes the right
of territorial integrity (this is perhaps the most obvious of
these rights), the right of political independence (although
readily accepted as an essential right, it does not appear very
easy to determine, juridically, whether or not there has been a
sufficient infringement of the right to warrant the resort to
force), the right of protection of nationals abroad (this forms
the subject of this study), and certain economic rights (these
rights although obviously essential, may not be easy to define).
Britain and France invoked them as part of their justification
for the invasion of the Suez, Egypt, see Chapt. 5 n. 2 below;
in justifying India's use of force in Pakistan, the Indian
representative claimed in the Security Council, Dec. 1971, that
as a result of Pakistan's mistreatment of its people, ten
million Pakistanis had fled to India, subjecting India to
intolerable social, financial and administrative pressures.
This, claimed the Indian representative, constituted a form of
aggression justifying India's use of force. See U.N. Yearbook
l%%l, p. 145. It may be noted that this argument by India was,
in a way, distinct from the argument of humanitarian
intervention which latter argument was also employed by India.
See infra. Chapt. 4 n. 58 text thereto.

‘ 49These include, Waldock, 81 R.C., p. 464, also Brierly's
Law of Nations (1963), pp. 423-28; Fitzmaurice, 92 R.C. (1957),
pp. 1/2-/4; Bowett, op. cit., pp. 87-105; alsq "The Use of
Force in the the Protection of Nationals Abroad", 43 Grotius
Society, 1959, p. 111, H. Kelsen, '"Collective Security Under
International Law', U.S. Naval War College (Int. Studies) 1954,
p..62 (1956). [It is interesting to note that Kelsen holds this
view while he generally tends to agree with the restrictive
interpretation of Article 51 of the ‘harter]; Green, 6 Israel
Yb. Human Rights, 1976, p. 312 at pp. 319-20, also 24 Chitty's
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Law Journal (1976), p. 217; Charles Fenwick, 'The Dominican

Republic" Intervention of Self-Defence', 60 A.J.I.L. (1966),
p. 64; John Murphy, ''State Self-Help and Problems of Public
International Law', in Evans and Murphy, Legal Aspects of

International Terrérism (1978), p. 553, at §56, 5?9, 56Z2; °
0" Connell, International Law (1970), p. 303.

. 50See for example, the treatment of the subject by Bowett,
and Green's discussion of the Entebbe rescue operation (n. 49
of this Chapt.]. o

51See Bowett, and Waldock (n. 49 of this Chapt.). See
also Brownlie, op. cit., p. 299 !

52See British and Foréign State Papers, Vol. 30, p. 193, =~
Moore, 2 Digest, p. 412.

53Of ébufse the principles had little utility in the

context of the customary international law precailing during
Webster's period. Only later, after international law had

. evolved positive principles against the use of force could
self-defence so framed be meaningful. =

~

54Judgement of the International Military Tribunal at
Nuremberg. 41 A.J.I.L. (1967), p. 172, at p. 205.

55See n. 54 of this Chapt.

) 56At least theoretically, the legal regime of the Charter
of the United Nations may be said to leave little.room for
legitimate forcible reprisals. The obligation under Article
2(4) of the Charter, coupled with undertaking under Article
2(3) to settle all international disputes by peaceful ‘means,
clearly throws much doubt on the legitimacy of forcible .
reprisals. See Bowett, op. cit., p. ll; Schwarzenberger, ‘87
R.C., p. 343; Waldock, 81 R.C., p. 464, : .

| 57See Schwarzenberger, 87 R.C., p. 333.
58See e.g. Kelsen-Tucker, op. cit., p. 58; Bowett, op. cit.,
p. 1l1; Schwarzenberger, 2 International. Law (1968), p. 30, See
also the position under English Common Law The Queen v.: Dudley
and Stevens (1884), 14 Q.B.~273.

'sgsee n. 54 of this Chapt. J "v

601114, The same observation may also apply to the attack
by the British Royal Navy on the German ship Altmark in Feb.
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1940. The Altmark was attempting to escape to German ports with
about 300 British prisoners. The attack, which resulted in the
release of the prisoners took place in neutral Norwegian waters.
No prior authority had been obtained from the Norwegian
Government. On the other hand, however, the British Government
appears to have believed that Norway was delinquent in the
handling of the incident. The British Prime Minister, Neville-
Chamberlain, claimed in the House of Commons that Norwegian
authorities had failed to carry out proper investigation of the
character of the Altmark, that Norway's "indeferent'" handling
of the case was "Inconsistent with the active and impartial
exercise of the duty of a neutral towards (the British) as
belligerents'. Parl. Deb. Vol. 357, pp. 1161-63. See however,
Borchard, '"Was Norway Delinquent in the Case of the Altmark?"
34 ALJ.I.L. (1940) p. 289.

.61For a close examination of these terms, see W.N.~Hohfeld,
Fundamental Legal Conceptions (1913).

62

See Bowett, op. cit., pp. 8-9.
"ibid.

\ 64 . - . since the act justified by the necessity of
self-defence must be limited by that necessity, and kept clearly
within it". U.S. Sec. of State, Webster. See n. 53 of this
Chapt.

®55ee wWaldock, 81 R.C., p. 467.

66See Chapt. 1 above, text to nn. 49-50.

6,7See Bowett, op. cit.,,p. 88.

892 R.C., p. 173.

6.9During the Suez Crisis 1956, some advocates of the Anglo-
French intervention justified the intervention on the basis of
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self-defence. (Bowett, op. cit., pp. 100-103). Bowett,™
however, would still appear to entertain some doubts on the

ifsue (ibid.).
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culpable negligence; although it is also possible that a state
may have strong reasons for not wishing to have foreign troops
on its soil.
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CHAPTER 4

THE USE OF FORCE IN THE PROTECTION OF NATIONALS ABROAD
A E ARIAN 1 NTION

The identification of the use of force in the pfotection
of nationals abroad with the doctrine of humanitarian
intervention is a modern phenomenon:l During the nineteenth
and early twentieth centuries, humanitarian intervention was
almost exclusively associated with the protection of aliens,
especially against their states of nationality.2 The
protection of a state's own nationals was generally regarded
as a separate category which, through the bond of nationality,
was readily admitted as a form of "self-defence'", or ''self-
pfeservation", or ”self-protection”.3 Within the framework of
traditional theory, humanitarian intervention was a somewhat
anomalous category. 'The concept of nationality has played an
important role in the evolution of the law governing the
protection of nationals abroad largély because of the failure
of traditional théory to fully redognize an iﬁéi&idual person
as a subject of international law. International law has for
a long time been held to be a law between sovereign states alone.
As such, it could confer neither rights nor obligations on
individual persons.4 Where individuals have appeared to derive
protection under international law, the traditional view has
been that such protectioﬂ is enjoyed, not by virtue of any right
which international law gives to the,individual, but by reason

104
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of a right appertaining to the state of which the individual is
a natignal.s«'The international protection of the ;ntereSCS of
the individual ¢ould be achieved only by identifying those
interests with the interests of tﬁe state of nationality.6
In the typical case of humanitariaﬁ3}nterven;ion, the basis
for the identification of the intereé;s or safety of the
individual persons with those of the iﬁtervening state could not
be found in the bond of nationality. Iﬁ\is due to this
anom;ious character of humanitarian inte%yention that, whereas
the use of force in the protection of nat#onals abroad was
readily admittedboth in the theory and pra&tice of international
\

7 the

law during the nineteenth and early twentieth centuries,
legality of humanitarian intervention was often questioned by

jurists.

In his De Jure Belli Ac Pacis Tres, Grotius stated that:

Kings, and those who possess rights equal to those of
kings have the right of demanding punishment not only
on account of injuries which do not directly affect
them, but excessively violate the law of natite or of
nations in regard to any persons whatsocever. . . . The
contrary view is held by Victoria, Vazquez, Azor, Molina
and others, who in justification of war seem to demand
- that he who undertakes it should have suffered injury
either in person or his estate, or that he should have
jurisdiction over him who is attached. For they

claim that the power of punishing is the proper effect
of civil jurisdiction, while we hold that it also is
derived from the'}iy of nature.9

Grotius had touched on ;he very issue that was to prove
troublesome to future writers, namely, the missing link between
the injury and the "avengér" in a case where a king ér ruler
wages a war to éunish injuries suffered neither by himself nor

by his subjects. Even today, the difficulty presented by this
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missing link continues to bedevil the law of international

10 Grotius clearly appears to have found the missing

claims.
link.in the universality of the law of nature. A violation

of this law-established, as it were, the necessary locus standi

of any sovereign to take action. It is worth noting that the
standards set by Grotius for the exercise of this "right" of
intervention were fairly high. It was not just a matter of

violating the law of nature, but excessively violating that law.

Vattel was less prepared to accept the '"right of humanitarian
intervention'. He stressed that:

No foreign state may inquire into the manner in which a
sovereign rules, nor set itself up as a judge of his
conduct, nor force him to make any change in his
administration. If he burdens his subjects with taxes
or treats them with severity it is for the nation to
take action; no foreign state is called on to amend

his conduct and to force him to follow a wiser and
Juster course.

Vattel, however, appears to have admitted of an important
exception to his principle of non-intervention. He wrote:

But if a prince, by violating the fundamental laws, gives
his subjects a lawful cause for resisting him; if by his
insurpportable tyranny, he brings on a national revolt
against him, any foreign power may rightfully give .
assistiance to ag oppressed people who ask it and . . . to
%ive help to a brave people who are defending their

iberties against an oppressor bg force of arms is only
part of justice and generosity.l

Vattel thus confined humanitarian intervention to cases where
the subjects had actually taken up‘arms in revolt against their
‘rulers, and had invited foreign states to intervene. Gross
violations of human rights would not justify intervention as

long as the victims of such violations remained subservient.’

The "right" of other states to intervene was derivative and
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depended on the initiative of the oppressed subjects.13

With the decreasing influence of natural lgw thinking during
the nineteenth and early twentieth centuries, the theoretical
difficul&{gf involved in admitting -the "right of Euman}tarian |
intervention'" were compounded. Some leading authorities
flatly rejected the existence of any such "right". Hall, for
instance, was of the view that:
. . . international law professes to be concerned only
with the relations of states to each other. Tyrannical
conduct of a government towards its subjects, massacres
and brutality in a civil war, or religious jpersecution,
are acts which have nothing to do directly or indirectly
with’ such relations.lé4 9
And later in the same passage, he viewed it as unfortunate ''that
publicists (had) not laid down broadly and unanimously that no
intervention is legal except for a breach of law as between

”15 Hall admitted that intervention

states (had) taken place
"for the purpose of checking gross tyranny or hélping a people
to free itself (was) very commonly regarded without

16 Such an intervention would be admissible if the

disfavour."
whole body of civilized states concurred in authorizing it.
Hall's argument was that collective intervention by a concg{t
of states would be relatively free from abuse; abuse of the/
"right' was another reason for many a writer's reluctance to
admit humanitarian intervention. Still, Hall insisted that
"from the point of view of law, it (was)'always to be
remembered that.states 80 intervening (were) going beyond their
legal powers. Their excuse or justification (could) only be a

"17

moral one, Halleck was of the‘view that '"as an accessory to
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others, this ground may be defensible fﬁht as a substantive and
solitary Justification ofwintervention 1n,the ‘affairs of another
‘country it can scarcely be admitted into the code of .

nl8 Some of the instAnces of humanitarian

international law.'
intervention during the nineteenth centu&y tend to confirm
Halleck s point. Ror exampla, the preamble to the Treaty of .
Pacification of Greeag, which provided for the joint
intervention of the Christian powers of France, Russia, and

19 did not

Great\Britain‘against the Ottoman%Porte-in Greece,
refer only to the ''mecessity of putting an end to the
sanguinary struggle" in Greece, but also to the necessity of
"preventing the evils of every kind" which include "fresh
impediments to the commerce of the states of Europe" an& the
opportunity for acts of piracy which not only expose the
subjects of the High Contracting Parties to grievous losses,
but also render necessary measures which are burdensome for

20 "It is very likely that :

their ohservation and suppression.'
the referenoe to "commercef and "piracy' might have been made

in the attempt to bring the thfee-power intervention within the
rubrlc of self prgservatlon that the intervening powers had
themselves suffered injury as a result of the Greek
insurrection. 21 The 1nterven1ng powers may- not have felt fully.
entitled to interfere in the Ottoman affairs w1thout show1ng :
that they had themselves been.adversely affected by the events
in Greece.zz” So too, when the United States intervened in the.

Cuban revolution of 1895-98, it did not merely invoke 'the

cause of humanity to put an end to the barbarities" in Cuba, but
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also invoked the duty owed by the United States Government to
its citizens in Cuba and the need to put an end to "the very
serious injury to the commerce, trade, and business of our
people.”23 \ | e

Oppenheim, while doubting the legal admissibility of
humanitarian_intervéntion, admitted that such interventions were
favourably viewed by states, in particular Qhere they took the
form of collecti;g a'ction.24 Indeed, an almost invariable
characteristic of the European intervent;ons was thét they were
tarried out either by a group of states in pursuance of detailed
treaties or by one state with the sanction of other statés.25
Unilateral humanitarian intervention would appear to have been
peculiar to the Western Hemiéphere-where the United States
ﬁirtﬁally enjoyed regibnal hegemony.

The numerous jurists who recognized the existence of the
"figﬁt"'of‘humanitarian iﬁfervention,26 failed to clearly
indicate or identify fhe‘theoretical legal foundations of the
"right", and their formulations of the doctrine of humanitarian
intervention took vague forms. Some jurists continued to
appeal to the '"fundamental laws of humanity" in ﬁhe manner of
Gqézzus._ Humanitarian intervention was viewed aéj@‘vindication
of these laws.2’ Many other writers searched for‘devices'to
serve in the place of the bond of nationalit§~as a baéis for
identifying humanitarian interveﬁtion with the rubric of-self-
preservation. Wheaton, for example, aﬁtempted to identify

humanitarian intervention with self-preservation by appealing

to the somewhat extensive proposition that: ''Whatever a nation
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may lawfully defend for itself, it may defend for another if

28

called upon to interpose." Identity of religious faith

between the intervening state and the protected individuals
was seen by other writers as providing the necessary basis for

the identification of humani%srian,intervention with the "right"

29 This view was no doubt influenced by

of self-preservation.
% .
the frequency of foreign interventions in cases of religious

30

persecutions. On the whole, writers failed to agree on any

common formula of the '"right'" of humanitarian intervention.3l

Humanitarian Intervention,
Protectian of Nationals,
and Modern International
Law

In retrospect, humanitarian intervention may be viewed as
one possible means by which traditional internagional law
protected human rights. Until recently, however, there has

never been any clear conception of the role of international

32

law with respect to human rights. The development of

.

international law in the field of human rights may ultimately

lead to a clearer understanding of the concept of humanitarian

interve?E;Qn. The traditional conception of subjects of
international law is facing a more direct33 challenge from the

emphasis which modern international law places on the

realization and protection of human rights. Thus, the promotion

language or religion'" forms one of the expréss’pdrboses of the

and encouragement .of "respect for human rights and for

fundamental feedoms for all without distinction as to race, sex,
. “»

34

United Nations Organization. The Charter of the United

4
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Nations contains many references to human rights. The

Universal Declaration of Human Rights adopted by the United
Nations General Assembly on 10 December, 1§48;36 contains a
fairly comprehensive enumeration of standards relating  to eivil,
political, economic, social, ;nd cultural rights. Though
technically not a legally binding instrument, the Declaration
may be viewed é§~aﬁ)authoritative interpretation of the Charter
by the General Assembly. It may also serve as a guidéﬁin the
interpretation of other legally binding‘;nstfuments whose
preambles often make specific reference to it.37 The
Declaration has had much influence upon the subsequent
development of the law, both within the .sphere of the United

38 In view of these

Nations and at the regional level.
developments, lnternatlonal law may clearly not adequately be
viewed as concerned merely with the relatlons between sovereign
states. However, no‘general discussion of the subject of human
rights is intended here. What only need be noted is the general
direction of international law toward a clearer conceptlon of
the role of 1nternatlona1 law with regard to the protectlon of
humgan rights. One result of this development has been the
tendency to formulate the theory of humanitarian intervention
specifieally with reference to the protection of human rights.
Thus, in Oppenheim's Eighth Edition, by Lauterpacht
humanltarlan intervention is described in the fofiow1ng terms:
There is a general agreement that by v1rtue of its personal
and territorial supremacy, a state can treat its own
nationals according to discretion. But there is a

substantial body of opinion ‘and practice in support of the
view that there are limits. to that discretion and that
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when a state gianders itself guilty of cruelties against
and persecutigs of its nationals in such a way as to
deny their fundamental human rights and shock the ,
conscience of mankind, iIntervention in the interest of
humanity is legally permissible.39

Brownlie characteristically defines humanitarian intervention
as " . . . the threat or use of force by a state, a belligerent
community or an international organization with the object of

protecting human rights."40

Another tendency that has
accompanied the formulation of international law rules in terms
of the protection of human rights has been to regagé the
protectionAof nationals abrdad merely as an integral part of
the international protection of human rights. Alienage is, in
this respect, viewed as constitutiﬁg just another potential
area for discrimination or mistreatmenf and hence a potential

area for international humanitarian protection.41 The

dévei;pment of the law in this direction is ultimately likely
to lead to a dispensatiog with the requirement of natioﬂality-
when a state purports to protect inaividuals against another
state. Indeed, this 1is fo a certain extent already the position;;
under the European Convention on Human Rights. Any state pﬁft&
to the Convention may Bring before the European Cogmissionfof
Human Rights or before thé European Court of Human Rigﬁﬁs a‘
complaint against another contrac;iﬁg party which is deemed to
have violated the Convention. It does not matter whether the
individual victim of the alleged violation 1is not a national of
the state lodging the\complaint.az On the universal level,

however, it is very doubtful whether instruments embodying human

rights could as yet sucgessfully\be invoked as conferring upon .
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individual states juridical capacity to protect victims of
inffingementé of human.rights irrespective of their
nationality.43 In pérﬁiculan with respect to the law of
international claims, the traditional doctrine with its

insistence on the bond of nationality céntinues to dominate_.44

\ \‘An aspect of the tendency to regard the protection of
nationals abroad méfely_as'an integrai_part of the international
protection of human rights is the further ;eﬁdency to identify
the use of force in the protection ofqnationals abroad with the
doctrine of hUméniEarian.intervention. Thus, apart from, or
instead of self-defence, there is a growing tendency to analyse
the use of force in the protection of nationals abroad in the
context of the doctrine of humanitérian intervention.45 |
Apart from the fact that historically the two have existed
as separate categories,46 there would appear to be no
theoretical difficulty Qith the identification of the use of
force in the protection of nationals abroad with the doctrine of
humanitarian intervention. Indeéd,»humanitarian intervention
has an advantage over self-defence in that the former may not
be confined to the protection of a staﬁe's owh nationais, but
may be extended to justify the protection of non-nationals
within foreign territory. However,  the anél&Sis of the use of
force in the protection of nationals‘abroad in terms of the
concept of humanitarian intervention does not enhance the legal
- :
‘admissibility of such use of force under preseﬁt international

law. - Neither does such analysis contribute to the clarification

of the scope and conditions governing the exercise of the right

/
)
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of forcible protection of nationals abroad.47

Self-defence as a justification for the use of force by

states in their internatignal relations is readily recognized

48 The legal admissibility of

under present international law.
the use of force in humanitarian intervention is, on the other

49

hand, shrouded in controversy. Theoretically, the use of

force in the protection of nationals abroad escapes modern
prohibitions against the use of force by states essentially
because such protection of nationals will normally embody the
distinguishing charatteristics of the right of self-defence.so
In partic&iar, the use of force in the protection of flationals
abroad is capable of taking a limited and temporary character.
A state resorﬁing to forcible protectioﬁ of its nationals
abroad often achieves its gogl simply by an act of repatriation.
Humanitarian interventi;n, on the other hand, if it is to
achieve its purpose, almost invariably involvés the impositibnk
of fundameﬂtal changes in the structure, government, and/or -

5T

boundaries of the state intervened. This is at least what

experience of humanitarian intervention has shown. The ’
interventiqns of the Christian powers in'the Ottoman Empire
invariably forced Turkey to accept certain constitutional

52

reform8, most of them involving the creation of new states.

v And to take a recent gxample, the Indian intervention in East
\\~ggki§xan facilitated the dismemberment of Pakiétan.53 The use

o

of force in humanitarian intervention is often likely to
contravene the modern principles against the use of force, in '

par;icular, Article 2(4) of the Charter which enjoins members to
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refrain from.the threat or use of force against the territorial
integrity or political indpendence of any state. It may be
argued that the use of force in humanitarian intervention is
principally aimed at protecting human rights and not at
impairing another state's territorial integrity or political
independénce, althpugh such impairment may in fact occur as an
incidental consequence. The Indian Ambassador would appear to
have had this argument in mind when he contended on behalfvof
his Government that in its intervention in East Pakistan, India
had " . . . absolutely nothing but the purest of motives and the
purest of intentions: to rescue the people of East Bengal'from

noh This approach to the problem,

what they are suffering.
-however, introduces into the law an.aspect that is highly
subjective, and it makes it aiﬁost impossible to draw any
objective: distinction between tﬁe permissible and impermissible
cq@rses of action. |

It is consequently not surprising that whereas the
majority of modern writers -admit the legality of the use of
force in the protection of nationals abroad, only a minority-55
of these writers admit the lggality of the unilateral use of
force in hum;nitarian intervention under post-1945 international
law. Writers so supporting the admissibility of humanitariaﬂ
intervention have largely relied on nineteenth céntury state
practice. For modern practice, relignce has been placed heavily
on igst;nces'which¢esséntially involve the protection of

nationals. These cases will be examined in detail in the

following chaptert<
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The Indian intervention in East Pakistan and also perhaps
the Tanzanian involvement in the ouster of Ugandan_Pfesident
1di Amin may be the only recent cases in which the object of
safeguarding the human rights of non-nationals may have
furnished a predominant justification for the use of force
against another state. Even these cases, hbwever,:require
criticﬁl appraisal.

In 1971, India ﬁsed;large scale military force to assist
the rebelling Bengali peoplémin East Bengal, then under
Pakistah. The intervention followed repeated allegaﬁions by
India and by the exiled spokeémen for Bangladesh that Pakistan
was violating minimal, standards of human rights in East Bengal, ~
killing and imprisoning large numbers of the population,
causing mass flights of refﬁgees.to India and.denying the people
- their right to self;determinatiOn. As an aftermath of the
interventibn,'political prisoners were released, refugees

returned and the Bengali people severed their province from

56 The

Pakistan, thereby establisﬁing a new ingependent nation.
Indian intervention was favdurably’rgéeived by many members of
the United Nations. - Nblattempt was made to condemn India. And
. despite an initial Chinese veto, Bangladesh was soon admittéd
to membeféhip of the United Natioﬁs. This attitude of the
members of the United Nations may be viewed as an indirect
recognition of humanitarian inte}vention,'in parficular, in
extreﬁegenocidalcircumstances.‘Indeed, the Banglédesh case

seems to exemplify the situation envisaged by Vattel when he

stated that
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. . if a prince, by violating the fundamental laws gives
his subjects a lawful cause for resisting him; 1if by his
insurpportable ‘tyranny, he brings on a natlonal revolt
against him, any foreign power may rightfully give
assistance to an oppressed people who ask it apnd . . . to
give help to a brave people who are defending their
liberties against an oppressor b; force of arms is only
part of justice and generosity.

It may not, however, be without significance tpat India did
not simply justify her action on the ground that shé was
protecéing»the people from the violations of human rights.
India also attempted to bring the intervention under the rubric
of seif-defence. Much emphasis was placed on the fact that the
violations of human rights in East Pakistan had led to events
that threatened the security of Indfat In a communication of
16 November, 1971, to the Secretary General of the United
Natioﬁs, the Indian Prime-Minister stated that Military | >
authofities of Pakistan were pursuing a deliberate policy of
suppression in East Bengal, cauéing a continuing large-scale
flight of people from that area into India, thus placing
intolerable political:and social burdens on India.58 During
consideration of the intervention by ﬁhe Security Council, the
Indian representative argued that the Indian &dction was a
. reaction to Pakistani aggression.4 He explaiﬁed-

Ten million people had gone to India as refugees. That .
was surely a kind of aggression and ‘hdad subjected India

to 1ntolergb1e social, financial and administrative
pressures. )

\
Whether or not one agrees with this interpretation of
"aggression'", the mere attempt to justify the Indian
intervention on the basis of self-defence is in itself worth

noting. The attempt tends to betray some measure of



Ta 118

)

hesitation on the part of the Indian Government to rely solely
on humanitarian motives as a basis for justifying armed
intervention. The same hesitation was evident in some
nineteenth century interventions,60 and was also reflected in
the views of some writers of the period who believed”that
humanitarian motives as a ground for intervention were
admissible only as accessory to other grounds.61 The
unwillingness to rely on humanitarian intervention as a
justification for the use of force was even more pronounced in
' the Tanpganian invasion of Uganda.

It is almost irresistable td‘view the Tanzanian involvement

62 as a case of

in the overthrow of Amin in April, 1979
humanitarian intervention. The ground of hpmanitarian
interventidn was, however, expressly rejecﬁéd by the Government
of Tanzania. Tanzania based its caseé on the ground of self-
defence against Amin's aggression, in particular, against
Amfn's annexation of fhe Kagera Salient on November 1, 1978.63
The Tanzania Daily News, a government mouthpiece, sfre;sed that
"only'the.people of Uganda will liberate themselves froﬁ Amin's’
murderoﬁs regime; Tanzania has nothing to do about this

‘question."64 President Nyerere reiterated this point in his

speech, broadcast by Radio Dar es Salaamn on 5 February, 1979

\

" after Tanzanian troops had been ordered to cross into Uganda.

He stated:

I do not fight for others. . . . The Ugandians do have
a reason to remove Amin, but we don't. It is not'our
business; we shall not send our troops into Uganda to
remove Amin.65 '
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The Tanzanian Government maintained that two wars were being
fought in Uganda: "First there are Ugandans fighting to remove

the facist dictator. Then there are Tanzanians fighting to

66

maintain national security." Thus, although commentators have

hailed the overthrow of Amin as a triumph for human rights, and
although many reactions to the Tanzanian involvement have been
based on the assumption that the involvement was directed to

67

that end, "' .the Tanzanian(Governdent itself consciously and

cautiously avoided the justification of humanitarian
intervention. 8 /

The dearth of instances of intervention justified largely

)

on the basis of the protectioﬁ of human rights of aliens is
certainly not due to the fact that the post-1945 period has hot
witnessed gross violations of human rights in numerous countries.
The period has witnessed alarming geﬁocides, massacres, and

63 which would have

many other forms of violation of human rights
provided good cases for humanitarian interventidn had states
been inclinedvto soO intervene.70 However, states have, in
general, not been disposed to intervene militarily in matters
whefe their own interests are not involved. Indeed, it is
partly due to the realization that states are unlikely to
intervene unless their own interests are involved that there is
much suspicion about the justification of humanitarian |

intervention. Even nineteenth century practice of humanitarian

intervention well illustrates that there was rarely anything

like "neutral humanitarian intervention." Even in the rare

cases where other motives were not expressly admitted, it was
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often easy to identify important strategic or security
considerations which could not have failed to 'influen-e the
decisions to intervene. It was indeed not fortuitous that the
most notabieﬁinstances of hu&énitérian intervention by
European powers related to the Turkish Empire whose declining
power left a vacuum within wh'ich the interests of major
European powers were bound to clash.

Humanitarian intervention would be particularly:susceptible
to abuses. The potential arbitrariness with which powerful
states Qould invade weak states under the pretext of humanitarian
intervention must be evident in the absence of any clearly
defined rules governing the operaﬁion of the doctrine. Franck
and Rodley, for example, have listed some of the unanswered

questions relating to the operation of humanitarian intervention.

-What kinds of acts against which human rights, under what

circumstances and on what ‘scale are hereafter to be sufficient
in law to warrant the ﬁse of military force, by which outside
power or'pbwers, and under what safeguards and controls? Does
the scope of humanitarian intervention encompass all "human
rights' or only some? If so, which? Is self-determination

71 are other political and economic rights

within its ambit,
included or is it only the right to life? 1Is the right to
intervene to be limited to situations of actual large-scale
losses of life or does it also extend to the imminence or
appreheﬁsion of such losses? How large-scale must the loss be?
If self-determination is a protected right, how large a majority

must desire it, how strongly held must their belief be?72 Of
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course not all of these questions require to be answered with
certainty in order for the doctrine of humanitérian intervéntion
to operate with certainty. But the accumulation of all these
questions leaves almost unlimited room for many undesirable
claims by states, like Hitler's claims of the ''ruined",

”robBed” and '"'tortured'" Sudeten Germans which preceded the

invasion of'Czechoslovakia.73

True, there has been since the
end of the Second World War a steady process of formulating the
law of human'r%ghts. In certain instances, most notably under
the European Convention of Human Rights, tﬁe law of Human
Rights has attained a fairly sophisticated level of judicia}
- settlement. In general, however, the level of international
enforcement is still rudimentary. Reporting, investigation,
debate, condemnation, and on rare occasions,'resolutions
imposing sanctions would appear to be almost the only clearly
recognized and viable methods of "international enforcement" of
human rights. The 42§elopment of modern international law in
the field of human rights has not as yet been’clearly l
translated into a principle of humanitarian intervention.

The present study is concerned with the unilateral use of
- force by individual states. As such, it is not necessary.to g0
into the details of the legal position of collective use of
forcehinvhumanitérian intervention under the auspices of the

United Nations. %

Moreover, with the present political set-up
of the United Nations, military action by the United Natiomns to
protect victims of human right violations does not appear as a

practical possibility. A veto by any of the five permanent
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members,-efteﬁ.exercised in obedience to political loyalties
rather than legal convictions, is iikely to frustrate any
‘possible action by the Security Council in the face of gross
violations of .human rights. A . : f -
It is hoﬁed that the foregoing discussion has demonstrated
tﬁat, as yet, not muéﬁ-utility.can be expected feim the
analysis of the use of force iﬁ the protection of nationals
abroad in terms of the theory of humanitarian intervention.
Self-defence remains the most solid theoretical basis of the
right of forcible protection of nationals abroad.. The fact
that self-defence necessarily restricte'the right to the
protection of a state's own nationals is“admittedly a handicap.
Restricting the right of protection to a state's own nationals

tends to strengthen one of the main objections to the use of

: 3 ,
force in the protection of nationals abroad, namely, that such
use of force would necessarily be reserved only for She

powerful states.75

In practice, states-protecging their
nationals abroad have often also extended the pfoteption to
nationals of ether countries. However, it will be seen in the
following chapter-thatviﬁ these cases, the,principal -
justification has still been one of self-defence to protect the -
intervening state'’s own nationals. . Without this initial
justification it is more than likely that the states resortiné

to force would not ;have so acted.
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humanitarian intervention: L.C. Green, '"Humanitarian .
Intervention - 1976 Version', 24 Chitty's Law Journal (1976),
p. 217; "Rescue at Entebbe - Legal Aspects', 6 Israel Yb. on
Human Rights (1976), p. 312; R. Lillich, '"Forcible Self-Help by~
States to Protect Human Rights', 53 Iowa Law Review (1967),
p. 325; Thomas and Thomas, The Dominican Republic Crisis 19653,
9 Hammarskjold Forum (1967), p. 18. See also Louis Sohn and
Thomas Buergenthal, International Protection of Human Rights
(1973), pp. 195-206 and following notes; J. Murpny, "State
Self-Help and Problems of Public International Law', in A.
Evans and J. Murphy, Legal Aspetts of International Terrorism
(1978), p. 553; Brownlie, op. cit., pp. 289-98, 338-4Z; T.
Franck and V. Rodley, "After Bandladesh the Law of Humanitarian
Intervention by Military Force', 67 A.J.I.L. (1973), p. 275.

2Familiar examples of humanitarian intervention during this
period include: The intervention of France, Russia, and Great
Britain in Greece, in 1827. (See E. Lipson, Europe in the
 Nineteenth and Twentieth Centuries (1949), p. 192]. The same
countries, together with Prussia and Austria, intervened in
Lebanon to protect the Christian . population against Moslem sects
in 1860. [See Stowell, Intervention in International Law (1921),
p. 63; and also documents collected by Sohn and Buergenthal,
International Protection of Human Rights (1973), p. 143]1. The
Russo-Turkish War of 1877-78; [see Stowell, op. cit., p. "127;
Lipson, op. cit., p. 198 and J.A. Marriott, The Eastern

uestion (194@Q)-, pp. 318-38). . The United States intervention
urlng the Cuban revolution of 1895-98. [See Moore, 6 Digest,
s. 909, pp. 211-223}. Sdk also U.S. diplomatic action affecting

Jews almost throughout the world, documented by Cryrus Adler
and Aaron Margalith, With Firmmess in’ the Right (1946).
Although much of this diplomagic action involved American
citizens, there were some interpositions which were basediaqn
purely humanitarian grounds. " ‘ ;

[ .

1t
3

. 3 ' A _,\"‘ ,{-397’
See Supra. Chapt. I, esp. t&t to nn.6-8,

ASee Oppenheim, International Law, Vol. I, (1912 ed.), pp.
362-69. In Oppenheim's Bth ed., by H. Lauterpacht, there are
indications of a departure from this rigid conception of .
subjects of intermational law. Lauterpacht is himself a strong
critic of the traditional theory of subjects of international
law. His views are elaBorated, for example, in his Collected

123




124

~
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5This view has had much influence on the law of
international claims. See e.g. Penevezys-Saldutiskis Ry. Case
P.C.I1.J. Rep. Ser. A/B/No. 76; Nottebohm Case (Second Phase)
I.C.J. Rep. 1955, p. &4; Barcelona Traction, Light and Power Co.
Case, I.C.J. Rep. (1970), p. 3.

6
above.

7

See n. 5 of this chapt., also text to nn. 6-8 of chapt. I

See supra. chapt. I, esp. n. 5 and text.
. N

8See below nn. 14-24 of this chapt.

9Bk. II, cap. XX, S. XL, pp. 504-505, 506. (Carnegie tr.
< 1964) . , -
10See e.g. cases in n. 5 of this chapt.

[ Y

1]_'Le Droit de Gens, Qu Principeé de le Loi Naturelle

Bk. II; cap. IV, s. 55, p. 131 (Carnegie tr.).

12Op. cit., s. 56.

4

13Hence, it may be argued that, the "right'" of the
intervening state was strictly speaking not "international",
for it depended upon domestic civil rights of the oppressed
subjects. - ) \

14 nternational Law (1924, 8th ed.), s. 90, p. 343.

L1pid.

161pi4.

17Op.'cit., s. 95, p. 348. See also Tanoviceano, Droit
International de Intervention (1884), pp. 12-13.
1§Intérnationa1 Law (1861), s. 21, p. 340.
19The intervention resulted in an independent Greece in
1830. o | T

20See 77 C.T.S., p. 307. o -




125

é N
2lI.t is indeed in this light that Wheaton viewed the
preamble's reference to "protection of commerce'. He suggested

that it was not necessary for the intervening powers to refer

to "commerce' for the intervention would easily have been

brought within the rubric of self-preservation by the somewhat
extensive pr1nc1ple that ''whatever a nation may lawfully defend
for itself, it may defend for another people if called upory to
%nterpose". See Elements of International Law (1863), pp. 128-
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' pp. S51-2. ‘
See also Westlake, Ibid.

: 28See n. 21 of this chapt.

295ce Phillimore, op. cit.; p. 618 seq. See also p. 569.

30Indeed, Russian rulers, for example, traditionally .
considered it their duty to protect Christian minorities under



126

Turkish rule. See Lipson, op. cit., pp. 188-90.
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interests" pertaining to individual parties or members. See
I.C.J. Rep. 1966, p. 252. The question before the Court was
whether or not Ethiopia and Liberia, former members of the
League of Nations, were entitled to seek the Court's
declarations in relation to the governing of South West

Africa (Namibia) by South Africa. In rejecting the claims of
Ethiopia and Liberia, the Court also expressly rejected the view
‘that ‘humanitarian considerations were sufficient in themselves
to generate legal interests, and hente legal capacity to seek
judicial remedy. See I.C.J. Rep. 1966, p. 34,

_AASee the observations of the International Court of
Justice in the Barcelona Traction Light and Power Co. Case
I.C.J. Rep. (1970), p. 3 at p. &47; para. 91I.
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46Se7'text to n. 3 of this chapt. | ,
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of the following discussion. '

48See Chapt. 3 -above, eéé.‘n. 2.

’ 49See, for example, the contrasting views of Richard
Lillich, 53 Iowa L.R., p. 325 and also' "Humanitarian
Intervention: A Reply to Ian Brownlie and a Plea for
Constructive Alternatives'", in Law and Civil War in the Modern
World (1974), p. 229; and McDougal and Reisman, "Rhodesia and
the United Nations: The Lawfulness of International Concern",
62 A.J.I.L. (1968), p: 1, on the one hand, and on the other
hand, see Ian Brownlie, "Humanitarian Intervention'. See n. 40
- of this chapt; and Franck and Rodley, "After Bangladesh, the
~Law of Humanitarian Intervention by Military Force', see n. 1
above. :

50

See chapt. 2 genefally‘and text to nn. 50-69 of chépt. 3.

51See Franck and Rodley, op. cit., p. 283.

-SZThe intervention in Greece ended in the independence of

Greece. The Russo-Turkish war resulted in local autonomy for a
Christian government (under Turkish suzerainty) in Bulgaria,

and also ended in the occupation of Bosnia and Hetrzegovina by
Austria-Hungary (see Treaty of Berlin 1878,: 153 C.T.S., p. 172).
. The intervention in Lebanon led to the adoption of a new
constitution which apparently left the regulation of the region-
in the hands of the representatives of the intervening powers.
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S4See U.N. Doc. S/PV 1606, 4 Dec. 1971, p. 86.

55See e.g. Lillich, McDougal and Reisman, énd Green (see
‘n.f. of this chapt.).

56For this summary of the facts we are indebted to Franck
and Rodley, op. cit., p. 275. Of course the movement toward
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however, doubtful whether without massive Indian support the
Bengali people would have been successful in their rebellion.

57See supra, n. 12 of this chapt.

58U.N. Yearbook, 1971, p. 145. One cannot also ignore
other serious political differences that then existed between
India and Pakistan. These differences were indeed serious
enough in themselves to draw the two countries towards an
armed confrontation. See U.N. Yearbook, 1971, p. 143 seq.

>%U.N. Yearbook, 1971, p. 147.

6OSeé e.g. text to nn. 19-23 of this chapt.

61See text to n. 18 of this c¢hapt.

+ 62p6r a fairly detailed account of the overthrdw, see.
African Contemporary Record, Vol. II{_1Q78-79, B. 421,
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041pid. . B. 429-30.

651pid. . B. 430..

66Ibid., B. 433.

®7See e.g. Newafrica, June 1979, p. 49; Sept. 1979, p. 11.
containing a coverage of the July Monrovia 0.A.U. Summit. The
Ugandan case was discussed at the Summit without being on the
agenda. The discussion ended inconclusively. _

68Admittedly, there are questions that may be raised
against the Tanzania claim that its action in Uganda was purely
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defensive. For example, Tanzania did not stop at merely

- recapturing its territory from Uganda, or even at merely
removing a potential threat in Uganda. For many months after
the defeat of Amin, Tanzanian troops remained in Uganda and
partook in its administration. Tanzania may also be said to
have introduced Milton Obote who ultimately bé&gTe”the
President of Uganda. Moreover, the Ugandans whd fought along
side Tanzania troops were largely trained in Tanzania. The
assistance given by Tanzania to these Ugandans was certainly
not a spontaneous retaliation against Amin's aggression.
Nevertheless, some of these doubtful aspect's of the intervention
were also not even consistent with humanitarian intervention.

69See Franck and Rodley who have enumerated some. of the

most glaring examples, op. cit., pp. 295-96. See also a
country by country human rights record compiled by the U.S.
Dept.-of State and submitted to the Committee on Foreign /
Affairs, U.S. House of Representatives and to the Committee on
Foreign Relations, U.S. Senate. Country Report on Human Rights
Practices, 1979 (Washingtor, D.C.). The report discloses
disconcerting cases of yiolations of human rights in Asia,
"Africa, and Latin America. -

70Even»as early as 1938, Professor H.A. Smith lamented
against the indifference of states to atrocities taking place
outside their borders. He stated:
"In practice, we no longer insist that states shall conform
to any common standards of justice, religious toleration,
ana internal government. Whatever atrocities may be
committed in foreign countries, we now say that they are
no concern of" ours. Conduct which in the nineteentq{century
would have placed a government outside the pale of
civilized society is now deemed to be no obstacle to X
diplomatic friendship. In our own day, we have witnessed
a tremendous religious persecution, perhaps the greatest
ever known in the history of the world, but has not debarred
us from inviting the government responsible (Germany) for
that persecution to join the League of Nations with the

special honour of a seat upon the Council. . . ." 19 The
Listener (1938), p. 183. -
7lOf course there has been something akin to humanitariaﬁ

intervention by some members of the U.N., in particular members
of.the 0.A.U., in their support for liberation movements against
white minority regimes in Southern Africa. Such assistance has
been supported by the U.Nu General Assembly on several occasions.
___——(See e.g. the Declaration of International Law Concerning
, Friendly Relations and Co-operation Among States, adopted by
‘the General Assembly without vote on 24 Oct. 1970. See U.N.
Yearbook, 1970, p. 785. Under the Declaration, people resisting
oppression or alien dominance may call upon Member States to .
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help them in their resistance]. These cases of intervention
against colonialism are clearly anomalous and may not properly
be extended to serve as a basis for formulating any general
Principle of intervention on behalf of people seeking self- -
determination. In fact, most Western countries tend to contest
the legality of assisting liberation movements even in the
colonial or semi-colonial situation in Southern Africa. It is
also worth noting the lack of consensus among African states
on the question of '"liberation movements'" in Eritrea, or the
Polisario Front in Morocco. Neither did the African states
propose military intervention on behalf of the Biafrans
although a few did recognize the new state of Biafra.

72Op. cit., p. 276. -

73See International Conciliation, 1938, p. 401. Hitler's
speech appears at p. 411 seq.

74Despite the fact that the Charter contains numerous
references to human rights, it does not confer any specific
powers on the Organization with respect to the enforcement of
human rights. A possible objection to the use of force under
the auspices of the United Nations to protect human rights would
. be based principally on Article 2(7) of the Charter which
negates the authority of the United Nations "to intervene in
matters which are essentially within the domestic jurisdiction

of any state'. The overall meaning of this, so-called
: "Domestic Jurisdiction'" clause, has never been authoritatively
determined. ([See R. Higgins, The Development of International

Law Through the Political Organs of the United Nations (1963),
pp. 28-130; A. Ross, "The Proviso~Concerning 'Domestic
Jurisdiction' ip. Art. 2(7) of the Charter of the U.N."; 2
Osterreichische Zeitscher furr Off. Recht. (1950), 562; Waldock,
-"The Plea of Domestic Jurisdiction Before International Legal
Tribunals" 31 B.Y.J.L., p. 98; M. Rajan, The United Nations and
Domestic Jurisdiction (1961), H. Lauterpacht, International
Law and Human Rights (1968), pp.9-12]. Some &ave indeed viewed
this clause as standing in the way of humanitarian intervention
by the U.N. [See e.g. Thomas and Thomas, The Dominican Crisis
1965, p. 23; Rappard, The Annals of the American Academy of
Political Science, Jan. 1946, p. .119)! Members against whom
allegations of human right violations have®been made have also
persistently invoked the clause to deny the competence of the
UM, tg deal %\th such violations. [See e.g. The Case of -
" RussfamdWives discussed in the 6th Committee of the General
.Assembly, 7-7 Dec. 1948; 3 (pt. I) G.A.Q0.R., C.6. pp. 718-81;
e Obs®rvation of Human Rights in Bulgaria, Hungary and Romania
L&s in the General Committee, o6-7 April, 1949, 3 (pt. 2)
C;RSG.R., General C., at 7-39; The Treatment of Indians in the
Union of South Africa Case, discussed in the b6th (Legal) and
Ist (Political) Committees of the General Assembly, 1946, I

N
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pt. 2), G.A.0.R., C.1 and C.6, p. 1l1ll; also discussed in the
General Assembly 7-8 Dec. 1946, I (pt. 2) G.A.O.R.; plenary,

pp. 1006-61]. Such.claims have almost invariably been rejected
by the U.N. The reasons for rejecting the claims based on
the clause have, however, generally been left vague, with the
result that much that has been concluded from the practice of
the U.N. has tended to take only a speculative character. [See
e.g. Lauterpacht, Ibid.). The only clear authority which the
Charter confers upon the U.N. to employ force is the one under
Chapter VII with respect to threats to international peace and
security. Indeed, measures taken under the provisions of

Chapt. VII are. expressly excepted under Art. 2(7). Thus if
violations of human rights are of such nature as to constitute

a threat to international peace and security, the U.N. would

be entitled to intervene, if necessary, by force. (See
Lauterpacht, op. cit., pp. 173-88; McDougal and Reisman, 66
A.J.I.L. (1968), p. 14; Lillich, 53 Iowa L.R., p. 338;

Brownlie, "Humanitarian Intervention:, pp. 226-27]. The problem
with relying on this proviso however, is that international
peace and security may not be directly threatened by violations
of human rights within a state's own borders. For international
peace to be threatened, it may require some '"illegal" reaction
on the part of other states, unless it can be argued that the
violations of human rights in a given country are so revolting
to other states that the latter may be justified in taking some .
hostile action. Such an argument of course leads us to the same
question of whether or not a state may lawfully take unilateral
action to remedy violations of human rightg in another.” [See

for example, the Bangladesh and Uganda cases. One may also add
the situations posed by the repressive regimes in Smith's '
Rhodesia and South Africal. . -

75

See also the comments of the Generul Claims Commissivon in
' the North American Dredging Co. Case supra chapt. I n. 58. -




CHAPTER 5 -
THE USE OF FORCE IN THE PROTECTION OF N;ZIONALS
ABROAD AND PQOST-1945 STATE-PRACTIRE

In the preceding three chapters, the use of force in the
protection of nationals abroad has been examined almost
exclusively in the context of theoretical conceptions of
general principles of international law goverﬁing the use of
force by states. The central concern has been the determination
of thé legal implications of certain relevant post-1945
p{Enciples of international law on the cu;tomary law "right'" of
armed protection’of nationals abroad. It is hoped that the
examination has indicated, first, that mbst forms .of armed
coercion justifiéd on the basis of the customary law "right" of
protection of nationals abroad may not have survived the post-
1945 legal developments in international law relative to the
use of force by'states. And secondly, however, that a narrowly
defined 'right'" of armed protection of nationals abroad appears
to hold a plade in the theoretical legal framework of post-1945
. international law relgtive to the use of force. It is the
purpose of this chapter to examine this ''right" of armed
protection of nationals abroad in thg context of the actual
claims of states in their international relations.l The
examination will take'thé form of a fairly detailed study of
several post;l945 cases in which the use of force b& states
wiﬁhih foreign borders was justified either wholly or partially

) 133 ¢
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on the basis of protection of nationals. Not all the cases are
in their facts illustrative of the problem that forms the
!;ubjectygf this thesis. 1Indeed, in one or two of these cases,
there was almost no factual basis for the claim that force (or
intervention) had been resorted to ih order to protect
nationals. And again, in one or two of these cases, troops
were landed in a foreign state with the consent of the incumbent
local authorities. These cases do, however, conthin some '
important general views of the states invol?ed on the subject
of protection of nationals abroad. Moreover, it is also
necessary to clarify the proper classification of these cases.
All the cases will be discussed in their chronological order -

~

as. follows.

The Anglo-French Invasion of
Suez, 19564

The Anglo -French imvasion of the Suez Cana. Zone in 1956

is one of those cases in which there was almost no factual

basis for the claim that force had been employed in order to

protect nationals. | |
In July, 1956, Egypt, under the leadership of Nﬁsser,

' nationalized the Suez Canal Company, a company in which there
were considerable British and French interests, and took over
the running 6f the Suez Canal. On October 29, 1956, Israel
ordered a full-scale invasion of Egyptian territory in the area )

of thr Suez Canal Zone. On October 30, the United States placed

before the United Nations Security Council a draft resolution

calling upon member states not to assist Israel. The draft
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resolution was vetoed by France and the United Kingdom. The
British representative expressed the view that the Security
Council would not take any constructive action to stop the
fighting and to safeguard the free passage of ships }hrough the
Suez Canal. Meanwhile, Frange and Britain issued a 12-hour
ultimatum to Egypt and Israel, demanding that they call a
ceasefire, withdraw their forces from the Suez Canal area and
allow British and French troops to be stationed along the Canal.
The ultimatum was not complied with by Egypt, and on Octobe:»3l,
British and French troops invaded the Suez Canal area. The‘
troops were soon evacuated in deference to alUnited Nations
Geéneraly Assembly resolution.
- Britain and France availed themselves of a number of .
justifications fortf%e invasion. Chief among these were the
necessity to stdp hostilities between Egypt ‘and Israel, the
' necessity to defend the Suez Canal from stoppage,of traffic, the
necessity to prevent nationalization of the Universal Suez Canal
Cdmpany by ﬁgypt, and the necessity to establish a regime for the
Canal, assuriﬁg future freedom of traffic.3
The British' and French governments also invoked the
justification of protection of nationals. Responding to strong
criticism by the Labour Opposition Party, the Britiéh Prime
Minister, Eden, argued in the House of Commons that there was
nothing in internatiéhal law which abrogated the right o% a
gové:nm@nt to take such steps as were essential to protect the

lives og\citizens and vital rights such as were then at stake.

He furthé; contended that the right of self-defence recognized in

-
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Article 51 of the Charter covered ''an immineht threat to (our)
nationals'", and that it was not necessary to wait until an
attack had actually ,beeri»launrched,4 A more elaborate argument
to the same effect was made by the Lof:AChancellor Viscount

Kilmuir in the House of Lords:

1

B
. . . But self-defence undoubtedly incIudes a situation
in which the lives of a state's nationals abroad are
threatened and it is necessary to intgrvene on the
territory for their protection:

‘His Lordship went on to enumerate the conditions for the lawful
exercise of the right, namel;- imminent danger of injury to
nationals, failure or 1nab11ity on' the part of the local
authorities td\protect the nationals 1n question and

confinement of measures of protection strictly to‘the ovject of
protecting nationals against injury. He.alspwexpatiated gn .
Article 51 of the Charter, explaining why the article should not
be read as limiting the customary iaw‘right of'selfidefence.6
Despite these detailed discussions of the law, there was
neturaily little.reference in these’arguments to the facts oh X
which the justification of protectioh of nationals was based.
Viscount’ Kilmuir made a cursory referehce to the danger to
"nationals . . ~at Ismailia" / but thet was about all that was

said with _respect to- the facts. Indeed Lord McNair while

' agreeing with the 1nterpretetion of the law, was highly "

critical as to.whether such arguments of the law were calied
8,

Government, the Goverriment of the Soviet Union emphasized the

for. And in' response to similar arguments by the French

irrelevance of the justification of protection of natlonals.

1 T aedad
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 In carrying out military measures directed against Egypt,
the French Government alleges that it is doing this with
a view to protecting French Nationals living in Egypt.
But who could take such assertions seriously when it is

" well knhown that no one has been threatening French

- nationals in Egypt? - In this connection it would not be
out of place to recall that this method has frequently
been resorted to prwviously as a presext for seizing
and enslaving countri:es of the East.?

The very Anglo-French operations in tle Suez - the bombing

‘of Egyptian Air Force bases éﬁd a number of other targets like-

the Cairo radio transmittgrn'military concentrations and
Communications leading to ghe Canal zonelo - were strategically
hardly consistent ,with the protection of British or Eﬁgnch
nationals. The confldet between. Israel and her Arab: ‘:w
neighbours, the conflict between Arab nationalism and the
determination on the ‘part of France and Britain to retain-
control over the Suez Canal,,and the broadér confliét’between
;he Western powers on the one hand aﬁd the Soviet Union on the

other, are the issues which characterized the Suez crisis.

Economic, political, ang(straCégic considerations are the ones

~which appeﬁ?‘td‘ﬁave prompted and shaped the nature of the ]

invasion. ' It is in fact in the light ©f these considerations

that.many_stages, includiﬁg the United States, condemmed the
Anglo-French fﬁvasion of Suez. Many countries simply ignored
the justification of protection of nationals. The numerousr
reSolutions’?n the‘United Nations concerning the invasion made

no mention -of the problem of danger to French or British

!

nationals.

Thus, the Suez case does not, constitute any precedent on

t

the suﬁ}ect of use of force in the protection of nationals
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abroad. The case may be considered sign%ficanq only to the

extent that the government invoking the justificgtion'of

-* protection of ngf’onals could be said to have believed that

' tﬁe 'protection ‘Ationéls abroad constituted a legii:it;late
aspect of the right qf self-défence. The case provides “
evidence that the French and British governments thought that
military action for the purpose of protecting nationals abroad
is legiﬁimate, thus making it difficult for the two go§ernments
to deny the right of forcible protection of nationals abroad to
othér states. On the ﬁegative side, however, the case |
demonstrates only too well the possible abuses. to which the
justification of protection of nationals méy'be liable. The

justification can be used as a pretext for less savory

-

intentions.
5 |
The United States Landing in
Lebanon, 195811 -
\

The United Statesllandings in Lebanon is another case
where the justificatiogy o\'f‘ protection of nationals did not
really have any factual.basis, Following the outbreak of an
armed insurrectioh in Lebanon, the represéntative of Lebanoﬁ in
the United Nations requested an urgent meeting of the United
Nations: Security Council to consider the situation. The United
Nations responded by the despatch of a military Qbserver team
to Lebanon.-fHowever, with the déteri;ration of the situation,
not only in Leb@fion, but also in the neighbouring Arab states of
Iraq and Jordan, the United Natioms' efférts to ease the ‘

problems of‘Lébanon proved inadequate. Thereubbn,‘thé Lebanese



I : . 139

President, Chamoun, with the concurrence of his cabinet,
requested United States military support to contain the
rebellion. On 15 July, the United States' President,
Eisenhower, announced in a message to Congress the despatch of
United States' forces to Lebanon on 14 July, 1958.

Perhaps the only plausible justification. for the United
States action in Lebanon was the invitation by the Chamoun
.Government wh%ch was then, if only ﬁominally, the ruling
autbority %P‘Lebanon. Indeed, "invitation' was the dominant
United States official juscification. The action was Eiaimed\
to be a form of collecti#e’self-defence to preserve the
- independence and integfity of Lebanon against indirect

aggression.12 It was the same justification that also formed

the basis of the support of other governments like Britain;13
Turkey, Iran and Pakistan.l% . F/

The Unlted States did nevertheless refé& to the
justlflcatlon of the protectlon of American lives in Lebanon.
The justificaqion,&éﬁ'clearly»supplementary and was not pressed
as forcefully. In his megéage'ﬁd Cbngress, Presiaeqt |
'-Eisenhowgf stated that in response to Chamoun's appeal; the
United States had despatched a contingent of United States'
foreces to Lebanon "to protect Amerlcan lives and by thelr
ﬁresence there to encourage the Lebanese Government in defence

nld The Pres1dent also

16

of Lebanese sovereignty and’ 1ntegrity
mentloned that there were about 2,500 Americans 1n Lebanon.
He did not, however, elaborate on the nature of the danger to

these Americans. Before the actual landings in Lebanon, Dulles,
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the United States’' Secretary of'State, had also¥alluded to the -

\ \
justification of protection of nationals. Du11é§ said in an

. : \

official statement: 4

Now what we would do if American life and property was
. endangered would depend, of course, in the first instance
" upon what ‘we were requested to do by the Government of
Lebanon. We do not introduce American forces into foreign
countries except on invitation of the lawful government
of the state concerned.l7 S

From Dulles' statement alone, it may possibly be concluded that
the United States would not, without the consent of the local
authority, introduce troops into a foreign state for the

18

purpose of protecting its own nationals. Dullés.' statement

should perhaps be interpreted exclusively in relation to the

.problem at hand. The statement that the United Stgses would

<3
introduce troops in a foreign state for the protection of its

nationals only upon invitation by the local‘authofitiés would
appear to ‘d in conf:rast to the overall United States'
praccice.lg‘ Dulles might only have been attempting to prepare
his audience for the subsequent United States' landings in-
Lebanon, which were, of course, made upon invitation; ana might
not havg}been attempting to state on an enduring United St;tesfl
policy regarding the protection of nationals abroadl G

The Soviet Union and, to some extent, the People's Republic

of China, responded to the United States” halfshearted claim -~

~of protection of American lives. Their statements on the

alleged justjfication of protection of nationals provide some
insight into the attitude of the two countries toward the .

protection of nationals abroad. The Soviet Union expressed the

L%

J

\\

N
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following view: A .

The statement (of the United States Government) alleges
that the United States has sent its troops to Lebanon to
demonstrate United States concern for the integrity and
" independence of Lebanon, which so it claims, are being
threatened from without and also to protect American
.citizens in that country. :

The complete absence of any grounds for the contention is
self-evident, for no one is threatening Lebanon's integrity
and independence. . . . As for ''concern' for the safety

of American citizens, one may be permitted to ask what
standards of international law allow foreign powers to
send their armed forces to the territories of other states
for such purposes. There are no such standards in
international law. It is common knowledge, however, that
reference to the need to protect their citizens has, from
time immemorial, been a favourite device of all colonists
to justify gangster-star like attacks on small countries.Z20

The Soviet statement appears to ignore the fact that had the
United States troop landings in Lebanon been really directed at
protecting American citizens, such protection could have been
at the expféss authorization of the Lebanese Government. It
cénnot bg contended, as might be implied from the ‘Soviet
statement, thaﬁ a state is violating any stahda;ds;of
_international law by resbfting to.armed‘pfotecgion of its
nationals if such p:’tec_tion is ‘authorized by the local
authori;ies who may"régard ‘themselves as incapaBle of providing
adequate protgction. ‘Of course it is possible that in such
.cases, thg "protection of nationals' may only be a cover for
wrongful interference to keep an unpopularAgovernﬁent in power.
21 ' ’

"against popular demand. Yet, this is an altogetherkdifferent

question: ‘ | ' ¢
The United States does not appear to have seriously

believed tﬁ;t there wés‘gny dangér tq’its nafionals in Lebaﬁén.

v
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S
In respopnse to international preksure,22 and, according to the
United States Government, as a result of the changed situation
in the Middle East, the United States soon withdrew from
Lebanon.  1In a memofandum to the éeeretary General of the
United Nations, the United Staﬁes while citing the
Justlflcation of protectlng Lebanese independence and integrity,
made no mentlon of the protectlon of nationals. 23 Thus, the
comments relatlng to the precedentlal value of the Suez case
equally apply to the present case. These cases cannot truly be
considered as instances of the use of force in the\protection
of nationals abroad. |

The Stanleyville Belgian-United
States Rescue Operation, 1964<%
CJ

On November 24, 1964 Belgian troopeawith the help of
United States transport plans landed in SEanleyville (Kieangani),
Democfatic Republie of the‘Congo (Zaire) fo;rthe punpose of
resculng hundreds of foreign civilian natlonals moStly Belgians,
who bad been captured and held as hostages by the insurgent
group which had taken control of the Stanleyv111e area. The
' eperafion lasted for four days and between 1,500 andu2 OOO
civilians of different natlonalltles were in fact evacuated
from Seanleyv1lle ' .

Thus,” unlike the Suez and the Lebanon cases, there could be
no doubt that the Congo case was substantially a case of
prdfection of nationals abroad. Sérictly speaking, however, the

Stanleyville operation did not involve.any violation of the

sovereignty of another state. The Belgian troops were landed in

-
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Stanleyville with the express permission of the Tshombe
Government which was the de jure, thcugh by no means de gécgg,
autherity of the Stanleyvilie area. Yet, the Congo case
shonlé‘not perhaps be appraised on-exactly the same terms as,
say, the West Germany Commando attack on a hijacked Lufthansa
aircraft at Mogadishu, Somalia, in Octo_ber,‘19'77.25 In this
latter case, the consent given by the Somali Government was
uncontrover51al Tshombe s authority, at.least in the
Stanleyville area, was highly controver51al The majority of
the members of the Organization of African Unity (0.A.U.) and. of
the Communist Bloc, challenged Tshombe's authority and were

-

also critical of his motives in authorizing the Belgian

26

landings. Thus,-although it was still -argued in favour of

the operation that it had been carried out with the express
‘authorlty of the Congo Government, 27 there was an apparent need
to rest the case for the operation on an independent
justification. As a result, the justification of protectiOn of
nationals (and other foreigners in Stanleyville) - independent
of the justification of invitation - assumed particular
significance ,

It was the appeal to the humanitarian character of the
rescue operatlon that dominated the statements by the United
States, Belgium, and also Britain which, in a way, had
participated in the operation by permitting the paratrobps, as'
part of the preparation for the rescue operation, to use the

Ascencion Airport.. The United States' official statement read:
¢ . _

This operation is-humanitarian - not military. It is

<
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designed to avoid bloodshed - not to engage the rebel
forces in combat. 1Its purpose is to accomplish its task
quickly and withdraw - not to 'seize or hold territory.
Personnel engaged are under orders to use force only in
their own defence or in the defence of foreign and
Congolese civilians. They will depart from the scene as
soon as -their evacuation mission is- accomplished.28

The Belgian. statemenf echoed the claim that the operation was -
not a military oné~bqt a "humanitarian action whose objective

was limited to saving endangered lives':

. i
In exercising its responsibility for the protection of its
nationals abroad, my government found itself forced to
take this action in accordance with the rules of 29
international law, codified by the Geneva Conventions.
What is involved is the legal, moral and humanitarian
operation which conforms to the highest aims of the
United Nations: the defence and protection of fundasental
human rights and respect for national sovereignty.3

Although many facts were in dispute, it would appear that on

the whole, the theoretical minimal conditions for the exercise

of the right of protection of nationals abroad were present in
the Stanleyville opération. There could be little doubt

as to the reality of the danger to the lives of civilian

nationals in the Stanleyville region. The rebels had in

deSperation threatened to kill these civilians should the
governmefit forces which had been pressing on the rebel forces.
continue with their advance. Indeed, éccording to some repoftsq
denied by some members of the 0.A.U., about twenty of the
hostages had already been killed the day before the rescue
operation and many'others had been brutally threatened and
physically mistreated.

Mly the timely arrival of the rescue mission prevented

. further and more terrible wave of executions. . . .

[ime, for ‘Bf lives of those people was calculable only
in minutes. '
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Numerous efforts were made b governments, in particulér by
by the Ad Hoc Committee of the 0.A.U., to secﬁre the safety of
the hostages. There were conflictigg.accounts as to whether
these efforts would have succeeded. Some membéfs of the United
Nations claimed that the Ad Hoc Committee was in the process
of obtaining the release of the hostages when the rescue
operation took place, that the Committee had obtained an
assurance from the rebel authofities that the hostages would be
safe as long as negotiations COntinued.32 There was, however, ’
little basis for this optimism, in particular when there were
fears that some hostages had already been executed. In any
case, the people held as hostages had primarily nothing to do
with thé negotiations -that had been going on between the rebels
and the Committee. It w;s oﬁly their continued detention that
made them an issue in these negotiations. So there was no
reason to condition their\releaselgpon the continuation of the
negotiations. Moreover, it could not have been very advisable
to chance the slaughtéfbof over a thousand iﬁnocent men, women,
and childreﬁ conségering.that one was here dealing with a rebel
group over which the 0.A.U. did not have the slightest control.
- Thus, it could not be said that in the Congo case there were\>
other less drastic alternatives by which to'protect the
nationals} | |

The operation lasted for four days: in which over one
thousand civilians'were actually evacuated. There could
therefore be little doubt about the essential'purﬁose of the
operation, that it was aimed at the saving of life. Indeed,

no
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this point was much emphasized by the government of the United
_Stétes.33 However, the actual rescue operftion inevitably
involved fighting between the invading troops and the rebels.
How much this fightiné tilted the militaryvbalance in févour

of the Tsﬁombe troops, and whether this tilting of the military
balance may have béen an intended by-product, are questions
that have not been settled and-answers to which have tended to

vary according to the overall view one has taken of the rescue

.operation.34

States which were opposed to the Stanleyville operation
" generally viewed the "saving of lives' 'as a mere pretext for
35

intervention in favour of Tshombe's government. These charges

were vagubly associated with the problem of "colonialism'" and
"imperialism'' and were no doubt partly influenced by (and even
excusable on the basis of) the preceding conduct! of the Belgian

36 Consequently, tHe states which

Government in the Congo.
expressed hostility toward the Stanleyﬁille operation did not
actually address themselves to the specific issue of protection
of nationals; but to the broader political questions. Their
criticism of the operatioﬁ may thus not necessarily and s
unequivocally‘be interpréted as a rejection of the right of
proﬁection of nationals abroad. | .
It must be noted that in the Stanleyville operation, the
"nationals rescued were not on1y those of the states which took
part in it, but also of otheg states inciuding'Congolese \

37

civilians. This aspect of the operation may justify the

analysis of. the Stanleyville case as an instance of humanitarian
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intervention.38 There could be %;ttle doubt, however, that the

primary objéctive of the rescuing powers was the protection of
their own nationals who in fact formed the majority of the
hostages. This point is made clear in the official statements
by the United States and Belgian governments. Both these
governments emphasized that their action constituted an
exercise of their responsibility to protect their citizens.39

The protection of the hostages of other nationalities was in a

way only incidental. Indeed, the: Ung

. ..“,

Btates' Ambassador to

the Unlted Natlons exp11c1tlyjsqat-t
N -, y
While our primary oblj gationg
" of American citizens, we- 42 e W2 the mission
rescued so many innocent peqPied 8 other gationalities
from their dreadful predgcament ;,;j# W

[ 3
pect the lives

Thus w1th only one quallfied reservation - that the operatlon

dld not strictly involve a violation of the sovereignty of a

.

state - the Congo case may prOperly be included among post-1945
casgg of use of force in the protection of nationals abroad.
/

The United States Action in,
the Dominican Republlc,
196541

On 28 April, 1965, the civil strife in the Dominican:

Gapltal of Santo Domlngp left the country without an effective
government On the night of the same day, between 400 to 500 i
Unlted Stateé‘Marines landed in Santo Domingo Throughout the
early days of its 1nvolvement in the Dominican CrlSlS the
United States Justlfled the Marlne landings in Santo Domingo on
the ground ofﬂthe protection of its nationals and nationals of

other cou_ntries-.42 On April 28, PreSident_johnSOn stated that
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Marines had been ordered to land in the Domincan Republic ''to
give protection to hundreds of Americans who were still in the

Dominican Republic and to escort them safely back to this

country.”43 On May 1, the President stated:

For two days American forces have been in Santo Domingo
in an reffort to protect the lives of Americans and
nationals of other states in the face of increasing
violence and disorder.44 ’

[ ]
The Department of State's legal advisor, Meeker, reiterated this
claim. ''We landed troops in the Dominican Republic in order to
preserve the lives of foreign nationals - nationals of the

45 During the Security

United States and any other countries."
Council debate on the Dominican crisis, the United States
Ambassador, Mr. Stevenson, was to claim that in fact some 2,000
United States citizens and aboutv},OOO persons of other
nationalitigs had been successfully evacuated.46
The jpstification of protectiqh of citizens was no doubt
plausible during these early phases of the United States
idNolvemeﬁf in the Dominican crisis. There was obvious danger
to the lives of foreigners in Santo Domingo in the light of the
fighting going on in the city and the collapse of effective
government. Thousands .of foreigners were ¢in fact eyacﬁated
frgm Santo Domingo. Ac%iop by the United N#tionS‘(if possible),
or by the‘Oéganization of American States (which was, in fact,.

institutéd at a later stage but for different objectives) would
N — ) ,
likely have involved prolonged cdnsultations and a time lag ’

3

‘that might have been costlykin‘terms,of lost lives. This point

was indeed stressed by Johnson in his broadcast-statément of
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May 2, 1965,“7 stating that in the 'situation hesitation and
vacillation could mean death for many of oﬁr pepple, as well as
the citizens of other lands."“® h

Inconsistently with the object of protecting nationals,
however, the 400-500 United St#tes Marines in the Dominican
Republic were not immediately repatriated. On the contrary,
they were rapidly augumented and soon, there were close to
20,000 United States troops in the Dominican Republic.a9 Thus,
although the justification of protection of nationals was never
! abandoned, the United States Government began to iﬁvoke other
jusqificatiohs seemingiy more ‘consistent with the troop
buildup and the continued presence in the Dominican Republic.
Among these included the need to 'quell bloodshed', to
"restore normal conditions in tyb Dominican Rgbublic"; to
maintain "the security of its inhabitants and the inviolability

L3

of 'human rights'", and to help the Dominican people re-establish
a constitutional government.”so L
These seemingly humanitarian motives for the continued
involvement in the Dominican €risis were also greatli influenced
by the suspicion that communists re attempting to take
advantage of the crisis. Preside Johnson -declared in
connection with tee crisis:
. the American nations cannot, must not and will not
permit the establishment of another communist government
in. the Western Hemisphere. This was the unanimous view of
all Amédrican nations when, in January, 1962 they declared,’
and I quote: '"The principles of coMmunism are incompatible
with the principles of the American system." : :

The charge that communists were taﬁzﬁg advantage of the crisis

T adid : G
et

* gudeer
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¢

was reiterated by Ambassador Steyenaon in the Security
‘Council.>? However, even sifigly, the huianitarian
Justification of'restoring‘peaCE’in,the“Doninican Republic was
not uncontrqxersial, Many go§e¥nnents were unhappy about the
Unséed States unilateral action’ even if such-action were truly
53

fo humanitarian ends. Many states expfessed.preference,for .
collective‘action through the Organization of American States_'
~ (0.A.S8.) but evenuoetter through the Security Council of the

34 Indeed, the countries that tended to

Untted Nationa.
. sylioatnesize with the‘United States action appear to havyy done

80 largely . because of the suBsequent involvement of the 0.A.S.

Even the United States Government itself trled its best to |

action with the 0.A.S. by alleg!&g,

» associate its unilat'/

g &
1%%5 post facto that the action was merely a stop-gap measure

i@fore the 0.A.S. would be in a position to take effective

action 33 . ' ’ 3 : -
el E Many states t@a; commented on the United States action 1n

45!

-the Dominlgdh.kepuﬁiig ﬁid not adtually refer to the
K2 N ¥

s Jee
Ry -

fthat the;protectlon of nationals was

SHT iy
';'_”bf the isgye The Soviet Union and

, -
X o 3x
:f)an %i "pretext" by the United States to pursue

. wb?
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56 Somewhat implicitly, the Cuban

other political objectives.
4fﬁ Government denied altogéther the viability of '"protection of
nationals“.as a ground for one state to land its sroops in~
another state. It was contended that if any poweﬂ!ul-country
could assume the right to land troops on the territory of _any
small country in which some of its citizens lived or owned ' h
property, go weak country anywhere would be ablegto enjoy
sovereignty'or ingependence. This is indeed a most frequently )
Qencountered argument against the admissibglity of the ''right"
to protect nationals abroad by means of armed force. However,
‘; the argument clearly ignores,the fact thazﬁthe "right" to.land
e troops on foreign territory does not a;?se‘unless nationals are
in danger and the’ local sovereign is unable or unWilling to
provide the necessary ‘protection. Where wedk or small connt]&es
discharge their’ international law obligations toward foreign
nationals (and their property), there isého reason why such
states‘may not be able to enjoy sovereignty and independence,
. unleSS by sovereignty and independence onéﬁmeans unrestrained

freedom .even by international law to indulge in any conddct

“even- if such conduct inflicts irreparable inJury on foreion T
nationals . 5 - e
Another countr&‘that made partidular reference to the’ :gy

--."\vUnlted Stateé
'+ '‘France. Thgruj :

'”_tion of prot ction of nationals was

rd?reséntative t the Sgcurity Council AR

w e

3
debate .was sympat c with the cau £ protecting’the livega

e

o 3

of nationals end- ered in{the Dominican conflict. More 'f v'{
[ .
importantly, however the R:eneh representative expressed the

A . . A 3 . B
5’3 e,_ . 4 a‘. » . <,v"'." i . oL
o o . .
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view that such operations as are aimed at the protection of v
‘ . .
nationale must be limited in objective, duration and scale eor

57

run the ‘tisk of becomlng armed interventions. As far as the

g

%

use: of £orce in the protection of- nationals abroad is
’

conéernéd the ‘statement of the French representative would

lnde%? gppea% to sum up the pfecedentlal value of the Dominican

b/ A e o

[ . ( -t
L . P

[ ‘ : L 4

" ',a" e’
. "hzondltlons requis}e&-fc*% {€ ‘use of force in t?e

‘pr‘ 10n of natqonakgy/orq'd would aRPear to have been .present

‘,g.au'ing the eaa:fIy pha,sgs ﬁ"

he Dom}nlcan crisis. And in .
_ixrelatldn to’ th(.lnitfgi qpﬁted ‘States landlngs in the Domlnlcan

Republlc,)the justlfycaeQOn of protectlon of natlonals was
- 3',':- A
;1ndeed plau51ble But" beyond this, the Dominican case ceased

to" Be one of protectlon of nationals.

58

The.MaYaguez‘incident, 1975

The facts surrounding the Mayawuez incident have largely

li

| remained controversial. "Mhis,’ coupled wlth the fact that in
‘the recent past there had also been hostllitleSVOf a wider

scale between the states 1nvolved significantly obscured the
_issue of’ protection of nationals. v
) X %

The incident lnvolved Unltgd States_alr sea, 'and ground

forces who on May 14, 1975 batfled Cambodian troops on the
"Cambodlan 1sland of Koh Tang, andéiank several Cambodlan boats.
'?between Koh Tang Island and the Cambodlan"alnlahd port of
:'Kampong Som (Sihanaukville). The fighting followed'the

Cambodian seiénre»on 12 May, of an American vessel, the

L 4

‘.
‘L T
*‘

¥ %
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‘Mayaguez, with é crew of 39 men. The seizure ﬁad taken place
60 miles off the Cambodian coést and about 8 miles from the Wai
Islands (claimed by both Cambodia and South Vietnam). The
Mayaguez and all its crew were freed on the night of 14 May
although the fighting contlnued up to May 13
According to th‘mbodlan Government, ! ‘ayaguez was one

of several United States or Thai vessels that had been SuSpgcted
of spying in Cambodian territorial waters. The Cambodian
Inforpation Minister said in a Phnmperh broadcast tbat tbé
United- States had been “systematirally spying' on Cambodia since
" the Khmer Rouge had captured Pnompenh, in‘April, 1975. Th?
minister claimed that his government had decided to release the
" Mayaguez only because his country did not want to risk any
militéry confrontatiqn with the Unit#d States.”®

The United States, on the other hand, claimed that the
"May;guez was a merchantshlp and was carrylng innocent
merchantmen;%han it was selzed by the'Cambodlan authorities "in

‘clear violation of international law'.. The United Scategnét

official position was that its action against Cambodia

.
LA

constituted a measure of legitimate defence of American lives &,

and property in accordance with Article 51 of the United~

60

Nations Charter. ‘In this'claim, the United States had the

support of the Japanese Deputy Minister of FOrelgn Affairs, who

characterized the operation agalnst -Cambodia as '"a just action

" 61

fot.the rescue of Americans from: plracy » The operatiaﬁ was

¢

also viewed favourabiy by the Briglsh and West German

Goxgrnments.62

. .

Ve d .
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Some aspects of the operation, however, made the declared
objective of retaking the Mayaguez and its crew suspect.
Indeed, even within the United States, there were fears that
the operation may not have been motivated purely or even
primarily by the humanitarian desire to protect American lives

63

and property. First: the United States does not appear tb

have ‘demonstrated much zeal for utilizing diplomatic channels

‘in its attempt to gain the release of the Mayaguez and its crew.

. - - -
Military operations against Cambodia were already underway even

N

dq{ing the so-called '"60 hours of diplomacy'' in whiéh the

‘United States, through the Chinese E6vernment and the United

-

Nations Secretary General, had demanded the release of the

Mayaguez and the érew.64 Secretary of State Kissinger contended
" b 4

that these initial operations were ﬁecessary to prevent the
crew from being taken to the mainland where a rescue operation
would be more difficult. It must be noted, howewer, that thege

initial operations involved the-.strafing of vessels between the

‘mainlénd’and Koh Tang Island. There bas every likelihood that

. Secretary of State Kissinger admitted &his. Such disregard for

Ege Mayaguez crew would have been killed in the p‘rocess',é.5 and
Ehé safety qf the crew, even taking into account that injury to
the nationéls»béingxrésgued may be an inevitable risk of such
operations, makesvit lesé éonvincigg that the welfbeing of the
crew was the principal impetus behind Ehé operation. The.
Secretary of State also referredééo the fear of being §§éwn into
"a negBtiation over a period of months over the release of

people that theyA(the Cambodians) had no sight to seize to begﬁ;

o
- -

Pl
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with. 06

We believe that we had to draw a line against illegal
actions and, secondly against situations where the
United States might be forced into humiliating : 67
discussions about the ransom of %nnocent merchant men.
The expressed fear of being drawn into negotiations for the
release of the crew tends to show that the United States
Government did not really believe that the members of the crew ,
" were in any immediate danger of fatal injury, Secondly, the '
main thrust of the operation took place when the Cambodian

Government had already announced its readiness ¥ &bease the

vessel. Was it not inconsistent with the professed object of

u,'_‘, .-

- . L i . oa .
“]ﬁﬁjreexng the Mayaguez and its crew to continue with the operation

’5ﬁ§§§h after the Cambodian announcement? To this question, the

*Lv K“

SEGretary of State replled that
. M" : .
*‘ . . . to stop all operations on the basis of a radio

broadcast that had not been confirmed, whose precise text
we did not, at that moment have - all we had was a one-page
summary of what it said - a broadcast moreover, that did
not say anything about¥he crew and referred only to the
ship, dt seemed to us it was too dangerous for the troops
that had already been landed to stop the operation.68
Stlll the announcement should have indicated to the United
States Government that the crew was in fact already on the

mainland and not at'KQh Tang Island where the fighting was

69

centered. It 1s ﬁot really p9351b1e to determine the facts,

Indeed the susp1c1on‘ whlch was sttongly denied by Secretary

of . State KlSSlnger :tgjf the United States may have had other
/‘ﬁ -

broader political motlve? for the\_z;ggratxon tended to be
helghtened by the stg,-t. ﬁ§ of cert fin United States officials

»x' Rrs v
who appear to have vlewed the operatlon’hot ;xmpfy as a
' 4. ~nz ~

" .. _#lir
> . ..
2 ‘



"high-handed and crude use of force.

. States involvement in the Indochina confllct.
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humanitdaggh;bﬂe to save tife and property, but.ag’being
essentially a érestige-boosteru Thus, Senator Barr?»@bldwater
exoressed satisfaction that Ford ha? acted:

. because this country needs an indication of strength
and leadership in the President's office and he's finally

come through with it. . . . I think other nations are
going to leave us alone. . .~ . Had he not done what he
did, every little ._, . nat#dn in the world would be

taking shots .at us.70
And Secretary of Defence, James Schlesinger, tended to emphasize
the punitive rather than the humanitarian character of the:
operation. The Secretary described the operatioh’as an
eminently successful one: "L incorporating the judicious and

effective use of American force for the purposes Spat were

" necessary for the well-being of this society. . . «'" and

representing ". . . a much needed and tlmely reafflrmatloh of

‘the freedom of the seas and a firm and measured response to the

”7; These statements tended

to suggest that the United States Qﬁd_been;looki for an

opportunity to prove American military ¢§pdibilitx‘agﬂ restore

ite morale. This feeling was echoed by West German Foreign

Ministry ofﬁiciéls who noted on May 15 that Bonn had "a certain

interest in seeing the American trend to dejection and

discouragement in foreign affairs come to‘an end."72

Criticisms of the operation were mostly presented in the
context of the broader political issues relating to the United

i i 73 In most of

these criticisms the protectlon of natlonals was either

1 .

rggarded as .a.mere 'pretext “for &n- a;med 'intervention'" in
\ ‘ .

L ] ’

.
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Cambodia, or was not mentioned at all. Thus, it was only in the
United States key offieial statements and in some statements by
Ameyasan allies that‘the justification of protection of
nationala was presented as a central element of the Mayaguez
opefation.

'The Entlebbe Rescue Jperation,

197673

An Air France plane that left Tel Aviv, Israel, with over

250 passengers and a crew of 12 aboard was hijacked on June 27,
1976 over Greece after leaving Athens Airport. The hijackers
force& the plane to land fi;st at Benghazi Airport in Libya,

and then‘at'Entebbe qtrport in Uganda. Acting'for the Bopular"
Froat for the Liberation of Palestlne (P.F.L.P.), thelhijackeis
announced their demands whldﬁ 1ncluded the, release of several
people jailed in Israel, West Germany, Fraﬁgg% Sw1tzerland and
Kenya for terrorist activities. After being held for two or
tﬁ%ee days, 147 non-Israel (non-Jewish) passengers were
released by‘the hijaﬁkers. ‘The hijackers threatened to kill the
femaining Jewish passengers should their demands not be met. '
AOn the night of 3-4 July, 1976, Israel, without Ugandan consent,
flew two transpoft planes and soldiers to Entenbe.. After a
brief‘fight betwéen the¢I$raé1is on the one hand, and the
nijackers and'Ugand;n soldiers on the other, the remaining
.hosﬁages, ane the crew were’flown back to Israel where their
.journey had started. Threebhostagee one Israeli soldier, abeut
twenty Ugandan soldlers and all the hlJackers (except perhaps

one who was rumoured éﬁ have been capture& by the Israells) were
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killed in the fight. =% . o

As far as the predent study is concerned, the Israeli

\

re%?ug‘operation may be regarged as-one of the most important -
poét—lgas cases of protectionAof nationals abroad. The case
was an ideal one for the consideration of the legal question
concerning the admissibility of the use of force in the
protgction of natq.nals abroad. For in this case, the . -

.
justification of protection of naﬁﬁbnals was clear-cut and was

not confused?ﬁy{othér broad averments. There was little room
_for the allegation that protection of nationals was a mere

'bretext. -If there was any .important legal question to 4:>

»

consider in_tﬁe Entebbé‘cése,Ait‘&as whether or not a’staﬁe
could lawfully Iand its forces on fofeign territgry for the
ﬁurpése of proﬁecting'iﬁs;natiénals, and if it could, under .
what circumstances. It is also the detailed manner in which
thé‘I§r§eli Covérnment, and thgée who supported it, dealt with

‘thése quesEionSLthat makes the Entebbe operation an important

.- »
-

~one.

a legi;imate exercise of the right of self-defence. Chaim

Herzog, the Israeli Ambassador, to the United Nationsg, stated in
. Sy o

the Security Council that: %
The right of self-defence is enshrined in international law
and in the Charter of the United Nations and can be applied
on the basis of the classic formulation as was done in the
well-known Caroline Case, permitting action where there is

- a necessity of self-defence, instant, overwhelming, leaving
no choice of means and no moment of deliberation. .That

" was exactly the situation which faced the Government of
Israel.’6 ' : .

o

v

)
é‘
.

y ¢ : . i
_ The.Israeli Government specifically viewed its action as **:
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. ey

The United States‘repreéentative, Ambassador William Scranton,

expressed the same view and explained that

. there is a well established right to use limited
force for the protection of one's own nationals from
imminent threat of injury or death in a situation where’

’ the state in whose territory they are located is either
unwilling or unable to protect them. The right, flowing
from the right of self-defence, is limited to such use
of force as is necessary and approgriate to protect
threatened nationals from injury.’/

'L . \
Ih dﬁe aspect, howeve:, the position of the United States
appears to have varied from that of the Israeli Government. The

,Israeli Ambassador denied that the Israeli action at Entebbe

-in any way vislated the Charter of the United Nations in

particular its Article 2(4).78 Scranton, on the other hand,
expressed the view that | -

‘ . Israei's.action in réscuing the hostages necessarily
involved a temporary breach of the territorial integrity
of Uganda. Normally, such a breach would be inadmissible
under the Charter of the United Nations.’9 ‘

The United States representative appears to have viewed the
temporafy landin aﬁ Entebbe as constifuting a violation of the
"territorial inéigrity" of 'Uganda. This is indeed a somewhat
surprising view from the Unéted States which in the past
persistently characteriied Suéé:¥emporary landings as mere
"intﬁzggsgiions of temporary character".80 ¢ is not. very
like??fﬁﬁéf by qualifying the Israeli action'as a 'temporary'
violation, Scranton meant to distinguish the operatioﬁ from

'actsécontemplatedapnder Article 2(4)Vof the Charter;. for he

expressly stated that the act;on would normally constitute a
breach of the Charter. All tHe~same,'thé ultimate view Qf the

.United States was that the Israeli operation was pérmissible by

4

a
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intetnatiénal law. &
o . i

It is significant that both Israel and the Unlted States
stfbsse& the hlgh standards requ1red for such action. Herzog
. referred to the demanding requirements of "a necessity of self-
Q@‘r ~defence, instant, overwhelming, leaving no choice of means and
SRy

n81

no moment of deliberation. And Scranton emphasized that the

.assessment of the legality of Israeli actions depended heaviiy

82

on the unusual circumstances of that specific case. Indeed,

win the Entebbe operetion,'the theoretical coﬂditions governing
the use of force in the ﬁrotectioh of nationals abroad appeared
with much more clarity than in any other post-1945 instance of
protection of nationalsﬁabroad On the whele there could be
11tt1e doubt flrst that the lives of the Israeli hoseages at
Entebbe were in grave danger. The hlJackers ‘had unequlvocally
manifested their intention to execute the hostages. Israel had
good reason to believe that ies nationals were in imm%&ent
danger of execution. The fact that hostages of other |
nationalities had been released, by.reducing the risk ef any
)

direct confrontation between the hijackers and many other
- 4 .

governments, could only reinforce the?éﬁkellhood that the
\

hlJackers were going to carry out their threag At the time of
th: operation, the deadllne set by the hl_]ackers for the
execution of the hostages was perilously close.

-Secondly,'it was not evident that the Ugandan GoVernment
was willing or able to profectbthe hostage§s83 On the,contra;y;.
much of the evidence indicated thet the Ugandan President, Idi

Amin, collaborated with and aided the hijackers} As the

‘ L . NN



'.by Uganda and Israel Thlrdly, in view of the fact that there'

§

Israeli Ambassador pointed oué,

plane at Entebbe appeared to have been a p eviously prepared
olan: at Entebbe, the hijackers were met by a reinforcement of
heavily armed terrorists who had been waiting for the arrival
of the plane; President'Amln had himseif come to greet and

welcome the hlJackers to whom he promised support and

assistance. Durlng thexr detention at Entebbe, the hostages

were guarded not only by the hijackers, but also by Ugandan

soldiefs.84

The released non-Israeli hostages described how
Ugandan soldiers under direct orders of President Amin,
supervised the separation of Israeli hostages from non-Israeli

passengers. It was n&ghtly observed by the Israeli Ambassador

‘that by its conduct the Ugandan Government violated a basic

o
. - ~N
principle of international law and obligations undertaken under

the 1970 H‘agﬁe Conven'tions"on‘%he Suppression of Unlawful

Seizure of Aircraft (hijacking)85 which had been ratified both

¥

2

were no assurances from the Ugandan authormtles - in fact Amin
was openly" urglng the.Israqli Government to comply with the
demands of the hljackers - abdut the safetytof the hostages v
and that the moment had almost arrived when the hlJackers ‘'would
carry outr th& executions, it coald not realistically be
contended that Israel had any'Phoice of means. Collective

action under the United Nations, even if possible, would not

have been prompt enough to save the lives of the hostages. The

- necessary dellberatlons that would have pfeCeded such an actlonv

would have removed the element of suxprlse necessary for such

N
M
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» c. ' . .
action. It cannot be argued .that the Israeli Government should
have atceded to the demands of the hijackers rather than take
the extraordinary measutes it did. Such a course of action
would have been dangerous. As the United States Ambassador
‘pointed out:
No state is required to yield control over persons in
lawful custody in its territory under criminal charges.
Moreover, it would be a self-defeating policy to release
prisoners convicted in some cases of earlier acts of

<errorism, in order to accede to the.démands of"
terrorism. . :

rIndeed, it cannot be supposed that the requirement that there

must be ﬁo,alternative means of profection means that even the
most costly means must be attempted before resorting to force.®’
In any case, it was not all in the power of the IsfaeLi
Government to satisfy the hijackers' demands. These demands
included the release of certain prisoners that were under the
custody qf'other.govérnments.v The Israeli Government could ndt

compel these governments to release their prisoners.

And lastly, the_éctuéi operétion a; Entebbe can hardly b%

said to have gone beyond the measures necessary for the freeing
“"_'\l;’ v N . )

“of the hostages. The operation was brief and the Israelis left

as soon as this objective was accomplished. True, several
Ugandan soldiers were killed and much Ugandan property was
destroyed. But the action which led to these losses was partVF‘

and parcel of the rescue operation and was not directed at any
' ' 88 | |

. .‘{;‘ . .. - c.. .
" independent dBjectiwve. . . : a

In‘théirfcommuniCaﬁions_to the United Nations and in their

statements during the Security Council debate over the
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operation, Uganda, several members of the O.A.UQ, a number of
Arab states and states of the communist bloc, charged Israel
with "aggression", vioiation of Uganda's '"territorial
-integrity" and simply of violation of "international law".3?
These charges were not, unfortunately, accompanied by any
detailed discussion of $he law. In particﬁlar, the charges
contained no specific rejoinder to Israel's interpretation ofﬁ
‘the Charter and of the right of self-defence. In general,
howevef\ these countries did reject the admissibility of the
right oé\é state to use force in the protection of its
’nationalg within foreign>territony Several of these states,
while declarlng their condemnation of the initial act ég

terrorism, expressed the view that even such an act did not

entitle Israel to land its troops in Uganda. 90 It was

¥

. cannot violate the sovereignty of another state in order to

contended that, -princxple of sovereignty could not be

subordlnated t e principle of human freedom, that a state?

secure the freedom of its own citizens. It was constantly
observed that 1f sueh a rlght were admitted it would naturally
be reserved only for the powerful states and would easily
undetmlne the principle of sovereign equality. . These countries -
accordingly utged the7Security Council 60‘condemn the operation
and compel Israel to pay full compensation for the damage to. '
life and prqperty caused during the invasion. It is pos§ible.
that some of these countries believed the Ugahdan claim that
%*Eresident Amin was 1n the process of negotiating ‘the release of .

* the hostages when the Israelis landed but most of these

~

- ‘.(‘.b . .7
L



&

-qgerrorist act, ,:;7 L

& g&he following discussion is’ concerned with the legal

L O ' -
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bountries vould appear to have simply ignored the fact that the

Ugandan Government might hu%! been implicated in the initial

- & . ,wh o
" The Israeli operation was not officially condemned by the

gecurity Council The sponsors of a draft resolutipn to
'ccmdem Israel refrained frnwapressing for a vote. ‘Q’Very likely,
it was seA!kd that ‘the draft resolution was . going to be.
'defeated o1 It is,.however also possible that the ;ponsog’ of

the draft resolution having achieved their political aims ?9

. their individual statyments did’ not want. to € as ‘ far as
ﬂofficially cond Israel for the rescue Operation The

decision hot-to press: for a vote on the draft resolution might

Pl

®
well have also been avdiscrete censure of Uganda s role‘in the,
affair 1;. ‘f. B \ ‘_ ' . S

-~

"The United S ates' Attempted _ ,Q o
Rescue eration ran, T S 4
fe 2 ' _ o e

aspects of the United States' military operation of 24-25 April

* 1980, and not with the entire crisis of the American)hostages in

Iran 93 It must be emphasized in particular that no attempt
will be .made to consider in” any detail Iranian allegations

against the late Shah Mohammed Reza Pahlagi and xhe United

\'States,~or to discuss the legal implications of the.agreements

which finally Yed to the release ‘of the 52 American hostages. 9%

w:ollowing facts need be: related j : o

ember,-1979, thousands of demonstrating Iranian

. ,
. _ ) . oy o~ »
. . . - Z

’ »

T ]
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- were reledsed shqrtky after the seizure 95. Fifty- three American j;i s

‘ il

a
!_

By S L #,
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milﬁ}ants overran the. Unitedﬂftates Embascy in Tehran, Iran. X

“In the course. of the attack -all diphamatic and consular

~ personnel and other persons present in the premises were seized

asahostages and detained in the Embassy Compound. Subseqnently,

na

other members-of the United States bﬁssion seized elsewhefe—in

Tehran*werewalso detaiqed as hostages Thiréeen of the hostages Lot

»

hﬁstages were'still in the hands 8f tHe Iranians when on 24- 25
netil, 1960 the United States initiated a military operation ‘
deSLghed to effect the rescue of the hostages. The”operation
;asqlﬁbsequently aband%ned "for technical reasoﬁ‘", but after.

. the United States' military units had already enteredrIranian

terﬂ!%ory‘b6 About eight American soldiers werg killed and ; ..

several othersegere injured in an accident that odcurzed duridg

.

the withdraw*} from Iranias deserts , T _ - g_s”

. Theiattempted rescue operation drew angry‘reactions from o
Iran and a number of oth‘r countries inclu ng the SdViet Union e
Pakistan India Libya; South- Yemen, and RSfEﬁ?&F%J On the{ ' .
whole £hese angry reactions ‘have no direct ’baring ¢n the ;g - .
question of whethgr or not a state may - legally ase’ force to [ Y :

' protect its nationals within the territory of another state S

]

The statements by the countries were generally based on the
questionable assumption that thesrelease of the hostages was a

98

mere pretext by the United States to invade Iran. Iran

herself characterized the attempted rescue operation as "an act

of war against Iran" and warned of dire repercussions if such

:;,ion wvere to-be repeated 99 of some significance.was

- ! * »

P A e o



v_con»tinued detention did not justify - 4 violation of Iran s,

&
' terrd.torial ioverq.gnty<

the Security Couno:gl al'tho

are megnbers of th?:United Nati®rs. However, the International
. *‘ f

‘ on t:he legal!gy of: the operation such Ctltl‘:l?ﬂ?_l "

The Court further pointed out that _

_“Q . ' t s . .
S auf 4 « N

.perhaps c*riew of Rémania which while condemning Iran s

P _
continued detention of the American hostages said that such

4900

LY B -

The attenpﬁad-’cescue Ergtion was, aever discussed before

v

h Iran and the Un:.ted States

3

3

Court of Justice fel),' elled to comment on the operation&in

its judgement of May 24, 80, in the Case Concerru,pg United .

. States Diplomatic and Consulé.r Staﬂf in Teﬁ'an 101 'fhe Court
@J = 3
while expressing much’ understanding for the Unlted ‘s,,, *

L
F'l,,t’ . {’.

feelmg of frus‘t;rat\g'.on ove? the cOnt!,;pued detention'ofﬁ{?tg? i 9?‘5- ’

"-‘na,t;i.onals and its preoccupations thll th.eir wel}@eing, 'ei?@!ly

yv !

criticized the operatidn Again, however, the n:riticism ofﬁth’b_

f 3
N »e @

main Judgehe of the Court had iittle bearing onﬁthe overall S

B =
l'egality of t.he operation Indeed even if it *had;some bearmg

strictly gbiter .gw:kr as the Co,unt itself po‘; it 5

b S ' .

S neither the quest:Lon of. the fegality of the o
operation % 24 April 1980,  under the Charter of the 6’ S

" United Natfofis and under general international .law, nor .

any possible question of responsibility flowmg from it

[wasl before the Court. 102

-

,nationals of the Unlted States What disturbed the Court was -

the fact tl‘i’at at the time of the ope.ration ghe Court was Stlll

'selzed of the hostage issue and was. in the p,o,igss of prep' cri
L4 -

Cevedt
]
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v A ,‘ . \ ’ . X
aits judgement adJudicatlng ‘upon !he clalms of the United States
' against Iran, 103 The Court obsef@hd that N gy
‘ vy ¢ F . ‘ " .

[N ' .

.. an 9 eratlon undertaken' in these c1rcumstances .
a‘;"from whataver mbtive, is of a kigd calculated to «
undermine* respec{ofor the' judicMl process in lnternatlonal

4

- relations b
2 , 105
The. Court also recalled its Oxder 08/L5 Deceﬁber, 1979,
'y

enJoinfng the- states concerned not to take any action which
'&

mlght aggravate the tens:.on betwe’en them The Ct:aurt would

.
[} - .

Hﬁ' appea; to have,been of the view - thit, thevUnxted Sines

§ ley:
operaplon was contrary to this Orde§} although

,,?.al?yf

Pre31dent Carter of tqg Unlted States .claimed t}

’

dperauuon was set'in motion partlyw;nbthe belly"

rescﬁe of the hostages woulggolleviafe Lnternataonal tenSLOns

9.

Wlth Iran s 1nsis.pndewspat the hostage 1s§ue was‘bnly - e
e

- marglnal aspecmiof d ﬁore,cogplex problem and consequeggyrerSal

"

107 . to ﬁelgabe the hostages it mlgﬂt

‘to obey the COurtqs Orger

have been equally open Qo argue that  the freedem to act had

been restored‘to the Unlted ‘States. 108' The Court hoxiver
’seemed tg have been of the 6p1n;on that. desplte reJectaon

of the flrst Judsgement and ‘ call b§r the United Natlons for
the release of the hostages the Unlted States ‘was still-to. »
refraid’ from taklng.mllltary_act;on. It is also possible to;
‘yiey the Court's criticism of the rescue operation,as a
conciiiatory gesture, influenced by the fact that the-hostages
were still in danger and by the hope that there ‘wias Stlll room

for a peaceful solutlon to the crisis. The Court 'S cr1t1c15m

‘might thus be con91dered as hav1ng more political than judic1a1

&}06.n

k]

o
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. been and [remained] the victims of the ‘Irania

o - 168 .

. g \ . 1 "‘
é&% United States GovernmentTmalntalned that the attempted' .

vréséue ) eratlon was "'in exercise~of thé inherent rlght‘of selfw‘.

- ) ¥

defence ith the aim of extrlcatlng American nat'-nala who [had]

.g&!gﬁ

- s

d attack On‘:ﬁﬁ"

(1107 It was denled that the, operation A

/-

e B
t\df war agalnst Iran Presidept”Carter N

Reratlon was not a mllltary'oﬁe that it ,ﬁ

[the].Eﬁbassy.

-constltuted an a

explalned that th

- was net a punftlve or'hostlle rald.eﬁ/Iran ‘but a humanltarlan_ \

/ 4
e T \
dttempt to rescue the hgstages wathout bloodshed and in the .

. process to ellmlnate the grow1ng risk of confrontatlon that

111

would %eaﬁ to severe bl%odshed Most United.§§ates Weltt

N v 'Europeanqallles CanadaQ Israel and Egypg: expressedspympathetlc' .

v

t!; E

‘)._-

~

13

[P

- 112

. w1ews out the attempted rescue operatlon -bargely because “\\7
e v, .
Rk Kt . R ‘
v, of the ellcate ndture of the Mlddle East sxtuatlon .the o
\\sympathy expressed by these cpuntrles was not in all cases N

»

wholehearted T@pﬂgIWere same genulne fears that the use 6f
"Q

military force to, soive the hostage crisis mlght leadyto a more

v

general ponﬁrontatlon. And the United States' Westez:tallles
and Japan had gone some way in Supporting;the United

ate's
unilateral economic sanctions ‘against Itan, more than likely,

& .
o m111tary force "Thus, some members of the Bri

~in the hope that-such'sanctions might obviate thineed to resort

ish Labour,
‘Opp051tlon Party urged the Government to w1thhold its: cooperatrgn
with the i®ed States on economic sanctlbns against Iran until

the United States undertook to- abstafh from u51ng_m111tary force

to free the hostages. 113.

\

It must be empha512ed,vhowever, that
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there is no evidence to suggest that this reluctance to
® ' encourage the use of force to free the hostages was due to any
" yrecognition of a legai principle against such use of force.
'The reluctance appears to have been laxgely due to the
pract1ca1 consideratlons regardlng the possible consequences of

the use of force 114

» X . ‘
i It is necessary to assess the legal admissibility of the
-United States' attempted'ieSCue operatlon and the claln that

the operatlon was an exdﬂtﬁse of the inherent right of self-

.
in tiims of the legal conditions goverg;ng the right,

~defen®e in the protection of nationals abroad.115 The
. * . 1
key questions to be asked are: was there any imminent threat of

<

lrreparable@inte

of Iran unabl& 1111ng to protect ttp ho!‘tages" Were
'7 - ’ n

"there no other les? drastbc means of securln he freedom of-

“a

Lo -

Jthe hostages7 Slnce the'ogeratgzn was abandoned iéhltSf‘arly '

Py

stage\\\the ques!*on regarding the llmltatlon of the measuresﬂ

‘. .
,‘ V.
T

'

of force\to\the obJect of protectlng the hostages does not
\\
ssrlctly arise, a;though it can be observed thaQ:ﬁhe revealed

plan -of the opétatégﬁ pears to have been congistent w1th theA
4 . _ - .
llmlted character of the ] asion.l;ﬁ : : .

Ne1ther~does the questioﬁ\of whether ¢ not the Ir¥anian
. P

Governments was - unw1L11ng or unable to protect the ‘American ,

ihostages present any partlcular dxfflculty Clearly the ~ ‘:
%%?Iranian'vaernment was unw1111ng to exerc1se its authorlty
L ‘ ”m”“f”ﬁiggdeg“" v e -

either to preVent or indte the attaek anéaséi?ﬂ?a of the

Embassy and its occupants 117 “ after belng ordered to do so

t
-— . v
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by the Security Council .xd the International Court of Justice.

-

The .conduct of the Iranian Government, in fact, wept beyond
" mere unwillingn;%s or inability'to protect the hostages The

subsequent actions- ¢§ the Government amounted altogether to an
P

endorsement of the seizure of the hostages One early
1 ]

nanifestationiof official support fq‘tthe militants' gctdon
pelated to three members of the United States Embassy Staff\who,
" . .

Yy,

'Jgtwthe time of the attack, were visiting the Foreién'MinistrEE‘
in Tehran. Instead of beino granted~protectiqnuand alloned‘
leave, the Iranian Foreign Mlnlster announced thadflf they

| attempted to leave the Ministry they would: b%barrested and

f 3 A w

handed over to the muéatants‘vo JOln uhe oﬂher hostages ﬂ

§ ;
Almost lmmedlately after the attack %hé Forelgn Mlnlster . .

K

announcedwthaf .the actlon of the mllitants enJoyed tge qw

‘herself is respon51b1e for ‘this lne;dent "llg.a!ﬂggﬁyatollah
Khomelnl hlmself“made severallstatements supportmng the v

militants' demands and rebuklng the hostages‘as “mercenaries"

and ' sples” 119 In fact, it was .at the Ayatollah's own.orders

.that the militants released the thirteen black or women
hostages. In the subsequent megotiations to release the

. . t. E "
remalnlng hostages, the Government of Iran was .as much an

*

'obstacle as the militants themselVes _‘Iranian officials spurned

calls both by the Unlted Nations Securlty Council?and the

©

fInternatlonal Court of Justlce for ‘the 1mmed1ate release of the

hostages,_ Thus, a;ethe~same tlme of" the-at\agpged rescue

o ° %
operation, there could'be no 111u51on as to the unw1111ngness

s‘.
1]

endorsement and‘support of thexgp ment becaUSe‘AmerLQa A

-
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\» of the Yranian Government to secure the release of the hostages
'before the militants' demands were met.'s

Whether or not there was a threat of 1rreparable injury to

\

- the hostages and whether or not there were less drastlc
ﬂﬁlternative means oﬁ-securlng thelr release arc related

' quesg‘ons whlch may not ‘be susceptlble to clear -cut answers.

v ‘F

Was there in the American hbstage crlsls a "neceSSLQy of self-
e YF

defence, Lnstant overwhelming, 1eav1ng ?o“ohoice oﬁ means;,and
no moment for dellbe£=210n7” It may be %rgued that there waf

no such 1nstait neces31gy of self defenée in the Tehran-hostage - .
% o

3
,crlsls It may be p01n€ed Out in support of thlS argumeﬁt that

“he hoatages have #n fact béen safely qeleased»- Thelr felease» g S,

" the attquted reseue oyeraﬂlon as a . W

came sewvera

”reSultco ons and agréﬁments !nwolv1ng :he Uﬁlted

. _:os‘ ;\ . 4 1
States, Iran V'Algerla 120' ThlS may ;end tq.shqw that Ln‘facth o

R ,
- the hostages were not in any- 1ﬁh9diaté danger of 1rreparable

.1nJury:121 although admlttedly the very act of?;helr selzure

and contlmled detentlon was a grave one It also of course,“ ?
g_demonstrates thatgln fact there were p0351b111t1es of gdining’ SR
.the freeddl of the hostages w1thout the use of armed force.l?22

Indeed, assuming that the paramount concern of ghe Unlted States

was the safety of the hostages, it may further be argued that at

the tlme of the operatlon the relative advantages laylin ’
restralnt rather than in the resort to force. It is more than
llkely that had the operatlon not been abandoned several or ~“
even all of the hostages would have been killed.123 'peatn or

injury on the part of the people being rescued may indeed be

.

1
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»

-"'q;natural risk of any rescue oa,rqtibnh However,
gt T

'eéégn-of afrescue operatlon is tfe humanitarian

“-Sﬁé of saving life, such a risk qf death or injury to the

’ \people rescued it may be argued"must be taken only if the

<:“‘ggziz/9eﬁ%r alternatlve is certain or very probable death’or

injury at the hands of the captors. 124 This is per@‘:s where-
.'J

125 In

<

the Tehran situatlon may differ fromvthe Entebbe one.
\

the latter case, the h13ackers set a deadllne after whlch they

»

clearly 1nd1cated thelr intention to éxecute. the Israell
1N

hostages .-T;me here was of the essegﬁsé The same may not be
true of the Tehran case. 126 The militants did not set any
deadline by which their demands should be met 1f they were not

to try the hostages for alleged espionage charges. ,It might

¢ thds be said, that the need on the» '*of the Unlted States to

resort to*drastlc measures was not'{'t Fent as it was on the

;' part of Israel in the Entebbe case. Thé Uplted’States

’ attempted rescue opeﬁatlon.amy accordxnle’be cr1t1c1zed as

prec1p1tous | ; ,
On. the other hand,- however, the fact that the hostages

¥3have now been safely released should not unduly 1nfluence the

assessment of the character of the Unlted‘States deClSlon to

—’launch a rescue operatlon when it did. T;;s wou%k be to rely

/a4 too much on'hindsight ﬁ%ﬁts important to view the facts as -

they appeared~on 24 April, .1980' By that time, the American
ho!tages had beegﬂhg;d_ln capt1v1ty for five months and the

| Iranlans showed-no 31gns of relentlng thelr demands . These

demands 1nc1uded the return of the.exlled Shah,_ The f&ct:that-

L N

[ Y]
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The Shah had alregdy left the United, States appeared to make no

127

difference to éﬁe Iranians. Efforts by the United Nations

'to secnre the release of the hostages had ptoved ineffective

’ An‘attempt by the Secdrity Council to impose economic sanctions
on-Ifan had been frustrated ty a Soviet wgto. A trip to Iran
by the United Nations Secretaryiceneral, Kurt'Waldheim, had

. failed to produce the desired results.128 Iran*1i ‘ored the
Order ofdthe international Court of Justice calling for the

’ immediate-teleaae of thelhostages. President Carter had also

129 .5

ordered various forms of pressure to be put on Iran, all

B .the while demonﬂlrating a great deal of reluctance to resort to
mllltary forse - Even mdfe impottant during their five ‘months |
ofscapt1v1ty‘thege had beén llttle to reass@te.the United States

" GoverﬁmeniuWLth Tegard to.the well-being ot -the hostages

- Dufgng the early days of thelr capt1v1ty, they had” been seen ¥

' b11ndfolde‘ and m,anacled At the time of the operatlon the&

.hostages were stlllca; the hands of fldgety ‘militdnts. ‘There

,was also at: that tlme no clearly defined central authority w1th

apparent ahlllty to control the mllltants Indeed there were

even signs of civil unrest in Tehran In these piryumstances,

-1t was p0551ble for the United States Government o feel a

sense of alarm and urgency. It is hard to maintain that

‘acceqing to the Iranianidemands nonld at that time have been a

less costly policy choicd than the resort to limjted measures

of military force. Iranian demahdekmay indeed have been

reasonabie,'deserving the sympathy of ‘other countries. Yet,

the method which Iran 'chose" to enforce these demands was one
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whose encouragement could only bring chaos in international

* ‘telationms. Of course, the Uniteg tes has ultig ely
acceded to\(:"gsi the demSh!E in,@xchange for t stages
The decisii ";,yield to these demands was clear nfluenced

'by'the fai ﬁre(of the rescue opegation. Short of a full-scale
b}

- i

invasidn‘of4£$an, with all the unpredictable consequences, this
’ : a

was the only viable choice before the gnited States.130 , °

An Overview of Post-1945
State Practgg?

K

‘It is clear from the foregoing examination of post-1945.
state practice that therclaim to the right to use force in the
protectlon of natlonals abroad has not been rellnqulshed

Admlttedly, only a limited number ‘of states have actually

. _ exerc1sed or claimed to have exerc15ed this rlght !hese
«rt .
1nc1uae0Belglum,vFrance, Is;ael; the ted Kln and'they
~United States. 131 It is indeed worth 1.# t'hat tk'fe Unu:%‘d L .

o 'States alone has been involved in five of the seven. cases)
examlned. Yet several other states have in principxe'also
supporte&'the continued existenee of the right. Clear
examples 1nc1ude Canada, Japan Norway, Sweden, and the Federal
Republlc of West Germany ‘It is indeed s1gn1£19a§;_$n$qapost
of the states wvho admit the legallty of the use 6f force 1n.the -

- protection of natlonals abraad are those which have the)
—_— mllftary capablllty S0 as to protect their natlonals It means
that:the support~fpr the,;;ght is hardly merely academic. As
-long as sitﬁations-endangeringﬁnationals abroad continne to

arise, the recognition of the right of forcib;e,prétéctién'of
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ff'

¢ B
natlonals abroad can. easily be translated into actiol® y
4
) .‘ " "’ /

use of force in the protegti%n of

nationald w1thrn' F;“jfj ‘jurisdictidn is ev1dent in the views
Y
expre:fqg by many so-called Thlrd World countries “the’ SoViet

Union¢ aﬁd other countries of the communist bloc.- Opp031tlon
N )

by these countries to specific instances of use of force in

*the protection or alleged protection of natlonals has not always

*

Q-
necessarlly or unequlvocally indicated a reJectlon as a matter

. of prlncxple of the right of forcible protection. 'In. fact 'the
. < ! Do
v1ews oi these states have general&y shed little lxght ‘on the

- i

“Lnsa;pretation of exlsting prlnclples of 1nternatlona1 Ihw Q

14

.relatxve to the use of force, in particular, of the relev

provisions of the Charter of the United Natlons Most &E?
cases “in relatlon to which ,states: have expressed their

» a_‘. o

have also anolved%troader polltldal questl . d%thesef

[ §
the parE}cular subgectudf protectlon of natlonals  The fact

e
that W¥se instances ‘have’ a‘!most J.nvarlably been debated ig W ,
| b

V‘c l'

'essentlally polltlcal rather the jud1c1al forums has compounded

‘~thls handlcap Vague references to ”aogre551on"’ 1nterfeQEnce , -

in the lnCernal matters of 1ndependent"tates" "invasion'', or
to v1olat10n of the Charter : Wthh have been employed@ s

’chgagcterlze partlcular lnstances of resort to force 1n the .

protectlon of nationals abroad have done little to remedy the

ssituation. without any objéctlve mabhlnery for the determihatlon
h -8 Ve
. of questrens of fact, the legal question relatlng to the

4
~ae

admlSSlblllty of the right of forc1ble protectlon of nationals

- , » . { . ’
’ . o . - P . .

;‘g'_ A . . »-

£ .
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_abroad has further been obscured by conflicting factual accounts’

of alleged instances of protection. In most of the cases
examined"it has been difficult to tell whether the states'
condemning the resort to force have done so on the basis of a
different appreciation of the facts or on the. basis of a
different understanding of the legal principles involved. This

.was the case,.for example, in the Stanleyville, Mayaguez, and

1) , o

n Entebbe situations.

{-)
,* In general, howéver,vthese.states have’sufficiently.

-

‘ndicated that.as a matger of international policy, they stand
opposed to the. practice of protecting nationals abroad by, the.

‘use of. force. The Soviet Union Jih particular ‘has often '
.reiterated its opp031tion to any principle allow1ng such >

g

‘methods of protection Third World cournitries continue to

. S
associate the right of forcible protection of°natiQ&Pls ah;oad

\J
i

_Wiogf"gun boat dipldhacy” ’imperialism, and colonialism O ;"

vy

ObViously, these state, also realfze thatt the right of fd¥c1ble° ?

“# .
}

protection of nation‘ ' may only be available to powerful states q\‘

against weak ones Indeed ‘between countrnes where theﬁg.is

R

.’only a marginal difference of stren%:h, such usezof force is

'almost impracticable 132 unLess a major confrontation is L

« -

intended' ‘Thus, the right of forc1ble protection of nationals

LS

'abroad is seen as undermining the principle of equality among

’ nations and as a threat’ to the already fra ile soverei ﬁ and
g Q, g

¢

.

independent character of most of these, Third Wdrld c0untries
The history of the right. of. forcible protection could- only N

increase these fears 133 In the practice of powerful states

op -

'~J N ) " ’ A - . .
P » . v ".‘ . o ; -



L - 177

| N . i
.during the.nineteenth and early twentieth centuries,
"protection of nationals" was an‘amorphous phrase which was
often employed as a shorthand foi describing a” variety of
state interests including selfish interaﬁte of doubtful
1egality. Before the outbreak of the Seconq.WOrld War, Japan:

invoked the justification,of protection of nationals to occupy

134

Jlarge tracts of Chinese territory The protection of

P

¥
Sgdeten Germans paVed the way for Hitler's inva310n of

'"Czechoslovakia 135 The claime of the British and Freﬁch

136

governments ‘in connection with the. Suez iﬂ!}sion could also

only serve'iilreainders gﬂ%‘ the danger of abu51n§ the right

, o g o
of protection afzpationals abroad may still be pfe§ent

This atmoﬁuﬁﬁre«of resentment agaiﬁst‘the ﬂse of force 1nﬁ

\ﬂ

-:the protection pf nationals abroad is likely to have contribud!d

to the conception of Lhe right of ptotection of nationals

fabroad as’'a very exc

lonal one. Far example the Israeli
LY \~ o .

requirement of "" li a neg§961ty of self d@fende 1nstant <; ‘

aoverwhelming, leavrng no chbice of means and no moment for
w137

TN

- With thetexception of the Suez invasxon the
s » o

_ andlngs in Lebanon and’ the later stages of the

ed EEHE ccupatlon of SantogDOmingo POSf 1945 o "‘: -

¢instances of the use of force 1n the nrotection of nationals

\ahroad have, generally, and in varying dearees 1nvolved

J'a threat of mortal danger to the nationals protected

v’

None of these 1nstances took a purelytgunitive or retributive

&?aracter None -of these involved merely the protection of

‘\‘

14 ° . . .
L . .o 0
. , . . .
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property. Neither did any of these instances result iﬁ
permanent occupation of teffitory.. In other Qord§: post-1945
state practice relative to the use of force in the protection

of nationals abroall indicates a great measure of discipline on

the part of the intervening states, a measure of discipline

which was conspicuously absent in the erratic .practice of the ' +

nineteenth and early twentieth centuries. _ . H
States resorting to force in the protection of their }
‘nationals abroad have viewed such protection as a measure of o
"the right of self-defence which is réserved, expressly or f
implicitly, under modern prescriptions against thf use of
force. The use of foxce in the p:otection'of nationals abroad . _ |
has also'sometipes beenkcharacterizéa as a "humanitarian' as - i
opposed to a "military' action. During the Stanleyville ' '
landings, for example, the United States and Belgium stressed

tHat the landings were'“humanitarian" and not "military”138

operations. ' This characterization das again stressed by the
United States in connection with the attempted rescue |
operation in Iran.139 The characterization has clearly been
iﬁtended to negative any'belligerent intentions on the part of
the ‘states resorting to force, and does not appear to have

anything to do with the technical justification of "humanitarian

——

“ intervention'. 1In the course of protecting their nationéls,
the intervening states have often also sescued aliens of other
countries. This was, for example, the case in the Stanleyville
and Entebbe operaﬁions. However, such protection of aliens

was clearly only a "bonus'. It did not involve any extra
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measures, but was achieled by the same miﬁsures which were

primarily aimed at effecting the protection of nationals. Thus,

these cases cannot wholly be relied upon as precedents of

140 ¢

humanitarian intervention. There has as yet never been any

case of éountry A landing troops in country C purely and

primaxily for the purpose of protecting B's nationals."

ry

J
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1For indeed, whatever may be the theoretical conclusions
fbout the legal status of the use of Torce in the protection
of nationals abroad, in the final analysis what matters most
are the actual'views of states on the subject. See Hyde,
International Law Vol. I,/ (1951, 2nd ed.), pp. 11l-12.

2Documents on Foreign Affairs 1956, p. 73 seq.; Q. Wright,
"Intervention 1956'", 51 A.J.I.L. (1957), p. 257, J.E.S.
Fawcett, '"Intervention in International Law: A Study of Recent .
Cases', 103 R.C. (1961, II), p. 347 at 391 seq.; Thomas
Huang, "Some International and Legal Aspects of the Suez
Question'", 51 A.J.I.L. (1957), p. 277; Harris, Cases and
Materials on International Law (1979), p. 681. Whiteman, 12 -
Digest, p. 200;.L.C. Green, "®med Conflict, War and Self-
Defence', 6 Archiv. des Volkerrechts (1956-57), p. 386 at 425 -
seq. : . . :

3Dbcuments on Foreign Affairs 1956, pp. 307-341; Wright, -
op. cit:, p. 272; Fawcett, op. cit., p. 400; see also Whiteman,
12 Digest, p. 200. |

%parl. Deb., I. of i., 5th Ser., dlviii, col. 1277.
SHansard, H. of L., vol. 199, cols. 1348-1359, Nov. 1,
1956. |
S Ibid.

7Ibid. The Viscount did not give any details.

8Hansard, H. of L. Deb, 5th Sefies, cols. 659-660, Sept.
12, 1956.

9Statement by the Soviet Government, 15th Sept. 1956, see-
Documents on Foreign Affairs, 1956, p. 223.

- _ 105ce Documents on Foreign Affairs, 1956, p. 243.

11Documents on International Affairs 1958, p. 287;
Whiteman, 5 Digest, p. 519; Pittard Potter, 'Legal Aspects of
the Beirut Landings"” 52 A.J.I.L. (1958), g. 727; Q. Wright,

... "Intervention in Lebanon' 53 A.J.I.L. (1959), p. 112. See also
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1
Brownlie, op. cit., pp. 294, 322 and 326.

12Dodument:s on International Affairs, 1958, pp. 287-88.

13

Documents on International Affairs, 1958, 289.

1

s

14Documents on:Internac&onal Affairs, 1958, p. 295.

15Documents on Intermational Affairs, 1958, p. 287.

-

161549,

1738 pept. of State Bull., (n. 989), p. 947.

18See e.g. Brownlie, op. cit., p. 294.

. P
: 128ee Offutt, op. cit., generally; Thomas and Thomas, Non-
“Intervention (1956), pp. 15;5%, 303-58. For recent U.S. -
practice relative to the protection of nationals abroad see
the Mayaguez Case, n. 58 of this chapt., and the Iran Case n. 92
of  this chapt. See also views of U.S. govt. on the Entebbe
raid, nn. .77-9 of this chapt. . g

2(;).-Stat:ement by the Government of the Soviet Union regarding
the events in the Middle East, 16 July, 1958. See Documents on
International Affairs, 1958, pp. 289-90. The Statement of the

Chinese Government appears at p. 293 of the same source.

¢

21To a large extent, this appears to be true with the case
under consideration. : :

.

22See e.g. U.N. General Assembly Resolution on the Lebanon
‘and Jordan, Res. 1237 (E.S. 111) G.A.0.R., Third Emergency
Special Session, Suppl. No. I (A 13905) ; Documents on
International Affairs, 1958, p. 327.

23Lett:e:_" of Oct. 8, 1958, see Documents on International
Affairs, 1958, pp. 329-30.

24U.N. Yearbook, 1964, p. 95; Louis B. Sohn and Thomas
Buergenthal, International Protection:of Human Rights (1973),
p. 195; Richard Lillich, 53 Towa Law Review, p. 325; Whiteman,
5 Digest, p. 209; 3 African Institute Bulletin, 3 Feb., 1965,
- No. 2, p. 31. See also King Gordon, U.N. in the Congo (1962);
L.B. Sohn, Cases on.United Nations Law (1967), pp. /06-63;
Reuters Guide to the New Africans, (1967), p. 75; lan Colvin,

I

\
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The Rise and Fall of Moise Tshombe (1968).

25gee Evans and ifrphy, Legal Aspects of Intermatiomal
Terrorism {1978), p. .3 '

——————— e e,

. b
26See U.N. Yearbook, 1964, p. 96; 3 African Institute
Bulletin, p. 33; Sohn and Buergenthal, op. cit., pp. 199-201.
To most of these states, Tshombe was merely a vehicle used by
Belgium and her allies to ''re-colonize' the Congo. The
rebels fi%hting in Stanleyville were viewed as patriotic men
fighting for their country. Thus, the late President Tito of
Yugoslavia remarked in his address to the League of Yugoslav
Communist that, )
"In the, Congo the.people were fighting a bloody and fierce,
battle against Tshombe's anti-people's regime and against
aggression by certain Western countries' [see 3 African
Institute Bulletin, p. 33]. '
There was a strong belief among these countries that in oo
authorizing the operation Tshombe had been motivated by the
desire to facilitate his drive against the rebel army.

. _

27'I'his point was’ perhaps given the strongest emphasis by
the Nigerian Government, one of the few African Governments
that looked favourably at the operation, in the U.N. Security
Council debate. See U.N. Yearbook, 1964, p. 98.

28Letter from the U.S. Répresentative to the President of
the Security Council, 24 Nov., 1964. U.N. Doc. S/6082; SCOR,
suppl. for Oct.-Dec. 1964, pp. 186-9. .

29Whether, however, the actions of the rebels constituted
a violation of the Geneva Conventions, 1949, raises the
question of the extent to which a rebel group like that in
Stanleyville could be said to be bound by the Geneva
Conventions. Those Conventions refer to "armed conflict of an
international character' (see common Art. 3). In arguing
that the rebel group had violated the Geneva Conventions, the
rescuing powers implicitly attached to the rebel group
attributes which debarred them from claiming that they had
landed in' Stanlayville on the express authority of a
government which had competence to give such authority. The
claim that the rebel group was bound by the Geneva Conventions
tended.to attach the attributes of a state to the rebels, and
these attributes included control over some defined territory -
in this case the Stanleyville Zfba. Genuine authority to land
in Stanleyville could therefore dnly be that of the rebels and
not the Tshombe Government.

30Note of the Belgian representative to the President of
the Security Council, 24th Nov., 1964, U.N. Doc. S/6063; SCOR,
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suppl. Oct.-Dec., 1964, pp. 189-92. The United Kingdom
representative stated in the Security Council that his
government had permitted Belgium and the United States to use
the Ascention Airport because it had clearly understood that
the object of the operation was solely one of saving lives.
"For the United Kingdom 'to have refused the request would have
been a shameful act", the representative said. See U.N.
Yearbook, 1964, pp. 97-8.

31See U.N. Doc. S/6068; SCOR Suppl. Oct.-Dec., 1964, p.
195. Some members of the 0.A.U. contended, however, that the
killings alleged had been precipitated by the rescue operation.
See U.N. Yearbook, 1964, p. 96.

32Memorandum (by 22 member states) to the President of the
U.N. Security Council. U.N. Doc. S/6076 and Add. 1-5, SCOR ,
Suppl. Oct.-Dec., 1946, pp. 198-200.
N

33See n. 28 of this chapt.

[ ]
34See e.g. Franck and Rodley, op. cit., pp. 288-89.

33see“U.N. Yearbook, 1964, pp. 97-8.

36Belgium had vital 1nterests in the Congo especially in
the copper-rich province of Katanga. Belgium's support for
Tshombe's successionist Katanga Province was generally
interpreted as a bid to preserve Belgium's mining interests in
the Province. On several occasions before 1964, but after
Congo had already become independent, Belgian troops had in
fact been landed in the Congo on various pretexts including the
protection of nationals. The possibility that Belgium might
attempt to regain her hold over the Congo had posed a constant
problem, both for the U.N. and the O. ArU. {See L. Sohn, Ten
Cases for the United Nations (1968), p. 222 seq. 1, also King
Gordon, op. cit., generally].

375ee U.N. Doc. S/6055; 19 SCOR, éuppl. Oct.-Dec., 1964,
pp. 64-6. :

38S%e e.g. Sohn and Buergenthal, op. cit., p. 195; op. cit.,
p. 325. .

395ee U.N. Doc. S/6063; SCOR, Suppl. Oct.-Dec., 1964,
pp. 189-92, and 51 Dept. State Bull. 841 (1964).

40 : e
52 Dept Bull. p. 17. ¥
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41U.N. Yearbook, 1965, p. 140; Louis B. Sohn, The United
Nations in Action (1968), p. 354; Thomas and Thomas, lhe
Dominican Republic Crisis 1965 Ninth Hammarskjold Forum (1967);
Lillich, 53 Iowa L.R., p. 341; Sohn and Buergenthal, op. cit.,
p. 306; 4 Int. L.M. (1965), p. 556.

. 42Before the landings, the U.S. Government had received a

note from the military junta in Santo Domingo stating: '
""Regarding my earlier request I wish to add that American
lives are in danger and conditions of. public disorder made
it impossible to provide adequate protection, I therefore
ask you ¥or temporary intervention and assurance, in
restoring order in this country".

See 4 Int. L.M. (1965), p. 565. Thomas and Thomas note that:
"The request for assistance has been a subject of
controversy. Senator Fulbright alleges that the junta
(the faction that sent the note) desired the intervention
to prevent a communist takeover, but the United States
refused to honor (the) request unless it was couched in
terms of the necessity of protection of United States' -
citizens."

Op. cit., p. 75 n. 10. Indeed, the opening words of the note

quoted above strongly suggest that the protection of American

citizens formed a secondary reason for the request for U.S.

intervention. It must be noted in connection with this role

that the junta was not at the time of the request the ruling
authority of the Dominican Republic. Some authority which
could be identified in the Lebanon and certainly in the Congo
cases was entirely absent in the Dominican case.

43D0cuments on Aherican Féreign Relations, 1965, p. 234.

44N.Y. Times, May*1l, 1965, p. 6 col.'a.

: 430The Dominican Situation in the Respective of
International Law', 53 Dept. State Bull., 1965, pp. 60-61.

i 46Security Council Debate, 3-4 May, 1965, U.N. Yearbook,
1965, p. l4l.

47Documents on American Foreign Relations, 1965, p. 241.

48Op. cit., p. 242. )

49See Facté on File, 1965, pp. 151, 153.

-

50pocuments on American Foreign Relations, 1965, pp. 243-
J

53.
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)l5ocuments on American Foreign Relations, 1965, p. 245.

>2U.N_/‘Yearbook, 1965, p. 141. Some U.S. officials were
sritical of this claim of a possible communist takeover.
fulbright was, for example, dater to criticize the

ament %or "exaggerated estimates of communist influence"

s Dominican eris. see Congressional Record, Sept. 15, 1965,

2998-23005.

"

53For example, France, Jbrdan, Lalaysia, Uruguay, and, of
the U.S.S.R. and Cuba. See U.N. Yearbook, 1965,

41-43.

54The Soviet Union, Cuba and Uruguay did not think that
the 0.A.S. was competent to act. This view was largely
enced by the belief that other members of the 0.A.S.

een coerced and dictated to by the U.S., or at least that
other members had mot been consulted beforehand. o
U.N. Yearbook, 1965, pp. 140-42]. Indeed, the Dominican
s does exhibit some difficulties that may accompany
itarian intervention through a regional organization in
one state is much more powerful than the rest of the

rs of the organization. The possibility is great that

a powerful member may use the organization for its own
ical objectives.® The interventions in Hungary an
oslovakia are other examples. .

55See statement by Ambassador Stevenson, U.N. Yearbook,
p. l4l; also by Under Sec. of State, Thomas Mann, N.Y.

, May 9, 1965, p. E3. An Inter-American Peace Force ¢
P.F.) was created in May in pursuance of a resolution

ed at the 10th Meeting of Consultation of Ministers of

gn Affairs of the American States, 6 May, 1965. [See
ents on American .Foreign Relations 1965, p. 2511. In the
bIe, the formation oif the Tnter-American Force would
facto signify the transformation of the U.S. forces then
e Dominican Republic into another force that would not

at of one or a group of states, but that of the 0.A.S.
bject of the force was set in Article 2 as follows:

This force will have as its sole purpose in the spirit of
democratic impartiality, that of cooperation in the
restoration of normal conditions in the Dominican Republic,
in maintaining the Security of the inhabitants and the
inviolability of human.rights and in the establishment of
an atmosphere of peace and conciliation that will permit
the functioning of democratic institutions.

56y.§. Yearbook, 1965, pp. 140-42.

57U.S. Yearbook, 1965, p. 142.
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588ee Documents on American Foreign Relations, 1975, p.
157; Digest of United States Practice in International Law,
1975 Ps /77, Eleanor McDowell, "Contemporary Practice of the
Onited States Relating to International Law', 69 A.J.I.L.
(1975), p. 861; Facts on File: Weekly World News Digest, 1975,
.P. 329; John Paust '""The Seizure and Recovery of the Mayaguez
85 Yale L.J. (1975-76), p. 774; Harris, Cases and Materials in
International Law (19797, P 686. -

59Facts on File, p. 331.

60See U.S. Report to the U.N. Sec. Gen., U.S. Mission to
the U.N. Press Release, U.S.U.N. 40(75), May 14, 1975; also
U.N. Security Council No. S/11689. See also Pr. Ford's Report
to Congress, Documents (Ibid.), p. 159; and StaCement by Sec.

of State Kissinger, Documents (Ibld ), p. 170.
61Facts on'File,,p. 332.
- _
’ .
21bid. | ‘

63See e.g. Documents on American Foreign Relations, 1975,
. p..158.

64

See also comments by Paust, op..cit., p. 798-99.

65See Paust;'bp. cit., pp. 779-80.

66Documents on American Foreign Relations, 1975, p. 168.
Of course, on the other hand, the Cambodians might have believed
that they had a rlght to seize and search a vessel suspected of
espionage activities within what they considered to be their
jurisdiction.

-

67

Documents 6n. American Foreign Relations, 1975, p. 164,

4

68Doéuments on American Foreign Relations, 1975, p. 166.

69The apparent attempt to stop the Cambodians from taking
the ship to the mainland had faited. Thus durin% the main
thrust of the U.S. operation, the crewmen were already on the

Cambodian mainland.

"Ofacts on File, p. 331. - | .

71Facts on File, p. 330.
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72Facts on File, p. 332.

73See Facts on File, p. 332; also McDowell, op. cit.,
p. 862 containing a sharp criticism of the operation by the
Thai Government. To execute the operation, the U.S. made ude
of the U Taphao air base in Thailand as a takeoff point.
Prior Thai consent had not been sought. Public opinion in
Thailand was that the seizure of the Mayaguez was used by the
U.S. only as a pretext to intervene in Indochina [see Facts on
File, p. 330]. The Thai Government would appear to have been
bothered by the possible impliggtion that, it had been aiding
. the U.S. in what might havg been regarded as the invasion of
Cambodia. . ¢

7%see U.N. Yearbook, 1976, p. 315; 15 Int. L.M. (1976),

. 1224; Digest of United States Practice in International Law
(1976), p. 149. Commentaries on the operation include the
following: L.C. Green, "Rescue at Entebbe - Legal Aspects",

6 Israel Yb. on Human Rights (1976), p. 312; also :
"Humanitarian Intervention - 1976 Version', 24 Chitty'$ Law _
Journal No. 7, (1976), p. 317; Roderick D. Margo, "The Legality
of the Entebbe Raid in International Law', 94 South African

Law Journal (1977), p. 306; John Murphy, op. cit., p. 533.

75One hostage, an elderly lady who had earlier been taken
from the airport building to a nearby hospital, was left
behind. She was subsequently killed by Ugandans in reprisal.
On May 14, 1981, Air France, after five years of discussion,
agreed to pay & 736,000 to Israeli survivors and heirs of the
four Israeli civilians who were killed at Entebbe. The
Iraelis claimed that tighter Air France security could have
prevented the hijacking. See The Times of London, 18th June,
1981, p. 8, col. I.

7615 Int. L.M. (1976), pp. 1230-31.

7715 Int. L.M. (1976), p. 1232; U.S. Digest, p. 150. It
is important to note how Ambassador Scranton almost con€ciously
restricts the right to the protection of a state's own
nationals. The right flows from the right of self-defence,
and hence is not just based on a broad principle of protecting
human rights in a foreign territoxy.

785ee supra, chapt. 2; text to nn. 9-10.

7915 Int. L.M. (1976), p. 1232; U.S. Digest, p. 150.

80See supra, chapt. 2; text to nn. 52-3.
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~

8lsee 15 Int. L.M. (1976), pp. 1230-31. ‘

82U.S. Digest, p. 151. Herzog was d1rect1y quoting Webster
re Caroline, see chapt. 3, n. 52.,

The Foreign Minister of Uganda claimed in the Security
Council that Idi Amin, the Ugandan President, had throughout
the episode been attempting to provide security to the hostages
-and obtain their release (U.N. Yearbook, 1976, p. 317).
However, there was little evidence to support'the claims of
the Foreign Minister.

84The Ugandan Foreign Minister claimed that Ugandan g
soldiers were in fact placed at the airport to provide® .
security for the hostages, but that the soldiers were not,
allowed by the hijackers either to come close to the host R
or to be heavily armed. The claim that the hijackers Q‘rred\ o
even Ugandan soldiers from coming close to the hostages is _~ ‘
‘however, hard to believe considering that Ugandan officials,

1nclud1ng doctors and the President himself (presumably

accompanied by his bodyguards) had.easy access to the building

where the Israelis were being held.

\

85lO Int. L.M. (1971), p. 133. The U.S. representative’
made a similar observation. .

8615 Int. L.M. (1976), p. 1232; U.S. Digest, p. 151.

87It may be observed that even in the recent case of the
Americdn hostages in Iran, the U.S. Government agreed to
satisfy some demands of the Iranian captors only after the use
of foroe had been attempted and had failed to secure the .
release of the hostages. True, the I.C.J. had in its first
judgement virtually forbidden any of the parties to resort to
any action that may aggrevate the situation. (See Int. L.M.
(1979), p. 1644). Yet, neither could it be implied from the
I.C.J.'s Order that the U.S. was in any way compelled .to
accede to Iranian demands. Moreover, independently of the
Embassy seizure, some Iranian demands - e.g. the return of
Iranian assets - constituted sound, justifiable claims and thus
Iran may not be said to have benefitted entirely from its
terrorist act. It may be said that Iran was only employing
illegal methods to obtain what-it was legally entitled to; it
resorted to hostile measures even before attempting to press
its demands peacefully. However, even then, there are g
compelling policy considerations for regardlng the U.S.
decision to accede to some demands of the Iranian captors as a
dangerous one, jperhaps justified only by the unusual delicacy
of the situation in the Middle East.
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88Much of the property destroyed consisted of fighter
planes ®nd it is pessible that the Iraelis may have destroyed
the planes to prevent any possible pursuit in view of earlier
signs of Ugandan cooperation with the hijackers.

895ce U.N. Yearbook, pp. 315-20.

90Seé for example Statement by the Chinese representative,
U.N. Yearbook, p. 318.

91The Western members of the Security Council, and these
included three permanent members, were opposed to any move to
condemn Israel. The U.K. and the U. S.A, who had prepared a
draft resolution of their own in which they condemned hijacking
were. certainl$ going to veto any move ta condemn Israel.
Among the countries that were invited to participate in the -
Security Council (without vote), West Germany also spoke
serongly against hijacking and expressed satisfactloﬂ\that many
lives had been saved by the Israeli operation. ' See U:N.
Yearbook, pp. 318- 19. ° : .

92See Case Concerning United States Diplomatic and ’
Consular Staff in Tehran I.C.J. Rep. (I980), p. J; I9 Int. L.M.
(1980), p. 139; see also' an earlier Order of the Court in 18
Int. L.M. (1979), p. 1l644. See also Facts on File, 1980,

p. 321.

93A broad range of legal issues relating to, the Crisis are
discussed by L.C. Green, ''The Tehran Embassy Incident - Legal
Aspects'", 19 Atrchiv Des Volkerrechts, (1980), p. 1.

94These agreements appear in 20 Int. L.M. (1981), p. 258
seq. .

95'I‘hese consisted of blacks or women considered by the
Iranians as being innocent of the 'crimes' supposed to have
been committed by the other hostages. One other hostage was
released before the final settlement of the crisis, but after
the attempted rescue. operation. This hostage  was gravely ill.

96At least officially, there was no contact between
American soldiers and Iranian armed forces or other
authorities.

97

e Facts on File, 1980, p. 324.

98See e.g. the statement by the official Soviet news
agency, Tass (Facts on File, p. 324). Another accusation which

Vnd
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‘ _
may have carried some force was that the operation was an
election manceuvre, that President Carter had authorized
for his own intereSts in the erstwhile forthcoming electi

99See n. 97 oM™ this chapt.” ‘

lQOSEe Facts on File, p. 324.

1Q-]'I.C.J. Rep. (1980), p. 3. . See in particular, para. 93
of the judgement. . - :

*

Paraf@& of the judgement. C.f. Judges Taraz and
Morozov in their separate opinions (see 19 Int. &#.M. (198Q),
PP. 579-84).

103Atan1earlier date, 19 Feb. 1980, when the case h 5een
ready for hearing, thg United States had requested the Court

'to defer the hearing owing to the delicaté stage of certain

negotiations on the hostage issue. Subsequently, however, on _
March 11, 1980, the United States expressed anxiety to obtain
an early Judgement on the merits of the case. It was in
response to this wish of the United States that the Court

resumed its proceedings on 18 March, 1980. ~
104Para 93. ) ' o,
, _ _ \
- 105
See 18 Int. L.M. (1979):, p. 1644.

106See para. 32 of the 1980 judgement.

107g0e para. 10 of the judgement.

108See L.C. Green, 19 Archiv Volkerrechts P. 72 It may
be of importance, however, that it was the United States that
had initiated the Court's proceedings and therefore perhaps
ought to have exhibited a greater measure of falth in the
international judicial process.

109See Green, loc. cit.

110See I.C.J. jﬁdgemént, para. 32.

L o

111See n. 110. Seg also The Globe and Mail,. 26 April

- 1980, p. 6, cols. 1 and 2.

112See Facts on File, 1980, p. 324; also The Globe and

-
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Mail. 26§\Aprii' “ylgao" 12 cols. 1-3. ‘. ¢ -
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e gt Y »
113Facts;,on File,‘igﬁor-p. 324.

114Such considerations, includin the fear that the rescue
operation would result in much loss of life on the part of

*  the hastages,  forced.Secretary of State Vance to resign in
reaction to the decision to undertake the dperation. (See
Facts on File, 1980 P. 323). « ok

115 , R |
: See chapt "3 above esp text t6:n. 6.

TN g
,5 A

g ‘ llﬁsee Facts on Exle 1980, pJ 321 containing the
desexipthon afuthe operatlon by the U.S. officials. y

SR 117See I. C J. Judgement tn The Case Concerning United
. .Stat®s Diplomatic and Consular’ Staff in Tehran (1980) generally,
;%. and™in part. paras. 6Z and 95. It was the Court's finding that
Iran s conduct constituted a VLo ation of specific conventions
S : “Bindln% between Iran and .the Uhited States and a violation of
R genera internationalalag. . Article 22 of the 1961 Vienna
S8 gventlon on Dip&omat;c Relations which is b1nd1ng between the
-t coungrles statQS*that -
v The~receiving'state Ain thls case Iran) is under a special
~.Quty t{§ take all appropriate steps to protect the premises
.. .of the mission against ‘any intrusion or damage and to
. prevent amy disturbance of theypeace of the mission or
‘impairfent of 'its dighity.
;v And aften proclalmlngythat Qhe diplomatic agent ‘shall be
' inwdolablé; and that he Shal¥not.be liable to any form of

'"»(

arrest or detentlonw,Artlcie 'of the Convention provides
that IS S
.. The rece1v1ng state shall trea& him with a due respect and
o -shall take all approprlate steﬁé to prevent any attack
Lo on-hisperson,” freedom or dighity.

Iran's corduct was clearly not™ in accord with these prov131ons
. It must also be tiloted that¢;he Iranian Government violated not
* % only principles governing,diplématic relations between states,
bd¥#t also pr1nc13%es r@lating tg. the pr&tection of foreign
» natlgnals in gen ralﬂ? [See chg’t '3 below, esp. text to
ARon. 72) & - z .

»

-

Byt

118Cited‘ by the I.Qﬁ&. it its'Judﬁ%ment, para. 70.
*'vi‘ . . N

*1198ee I.C.J. Judgemenf %ard§ 70- 73

12OSee Settlement in 20-Int. L.M. (1981) sp. 288.
Q . ) é 5 ) /
;leowever, see below,'text to nn. 127-30.

P
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1zrzYet see n. 87 above.

123This was one of the reasons why Secretary Vance opposed
the operation. He warned ''that there was no way to get a
rescue team into the middle of the city with thousands of
demonstrators milling about, without getting the hostages
killed in the process'. Sée Americamns in Captivity: Special

Issue of the New York Times Magazine, Ser. 6, p. 78. Yet it
is also worth noting that at the time of the operatiom no one

. .really knew what the fate of the hostages would be in the hands

of Iranians.

124However, it is not always that the only concern is the
safety of nationals [see n. 87 above). ' National honor and
dignity may also be at stake. .

125See n. 74 of this chapt.

126However, see below, text to nn. 127-30.

127Indeed, the Iranian insistence that the hostages would
not be released if these conditions were not fulfilled was
hardly consistent with the allegations of espionage. It must
be noted that -even if the Iranians were to substantiate their
chrarges of espionage, this did not entitle them to seize and
try diplomatic and consular personnel. -There are other
recognized remedies for such offenders, e.g. expelling them as
personae non gratae. [(For a close examination of this point,
see Green. op. cit.].

128For some critical comments on Waldheim's trip to Iran,
see Green, op. cit.

129First, Iranian assets in the U.S. had been frozen.
Iranian diplomats and many other Iranians iw the U.S. had been
‘put ih issuance and renewal to entry documents to Iranians.
The president had also ordered the imposition of economic
* sanctions. 1In this last effort, U.S. Western allies and Japan
had also gone some way in punishing Iran. '

130The settlement was legally challenged by some U.S.
citizens, but it has ultimately been upheld by U.S. courts.

131Germany (at Mogadishu, Somalia) and recently Indonesia
have also used force to protect civilians against hijackers.
These instances did not, however, involve any violation of
another state's territorial sovereignty, since the local
authorities consented to the landing of forces.
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132Although not exactly a case of protection of nationals
abroad, the disastrous Egyptian attempt to capture some wanted
terrorists in Cyprus, provides a close example. -

1335ee chapt. I above.

13450e text to n. 43 of chapt I above.

1358ee text to n. 47 of chapt. I above.

136See nn. 4-6 of this chapt.

137See n. 81 of this chapt.

138See text to nn. 28 and 29 of this chapt. F

s

139See n. 111 of this chapt.

q
140Unless of course one elects to treat the use of force

by a state in the protection of its own nationals abroad as
humanitarian intervention. ‘



CONCLUSION
The development of moderntlnternational law, although
R cT
leaning heavily against the unilatefal use of force by states,
does not warrant the conclusion that the use of force in the
pProtection of nationals abroad is now legally prohibited. It
is necessary to realize that the right of states to use force
in the protection of their nationals abroad had been firmly
established in the practice of states during the nineteenth
and early twentieth centuries. This clearly puts a heavy
D burden of proof on those.who argue that the right does not
form part of present international law. There is nothing in
the Charter of the United Nations nor in the generai concepts
of nonintervention and nonaggression that decisively rendefa
support to the view that the use of force in the protection
‘of nationals abroad, irrespective of the form it takes, is
illegal. The International Court of Justice severely
criticized the receht United States attempted rescue operation

in Iran in its judgement in the Case Concerning United States

Diplomatic dnd Consular Staff in Tehran. However, it would be

dangernus to deduce anything general from this decision. The
terms of the Court's criticism appear to be strictly confined
to the particular circumstances accompanylng the United States
attempted rescue operatlon The Judgement has almost no
bearlng or the general questlon regarding the legal status of
the use of force in the protectior of natlonals,abroad under

194
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incernatidngl law.

Many powerful states continue to claim the existence of,
and have on a numﬁbr of océasions actually exercised, the‘right
to protect their naéidnals abroad by méansvdf férée. These
states have almost invariably associated such use of fdrée‘with"
the right of self-defence which is unques;ionably excepted
under modern principles of intéfnational law~liwiting'the
freedom of states to reso:t'to.force in their internmational
rela;ions. The identification»of the protection of individuaix
nationals with the concept of state selﬁ-defence is in itself
not a modern invention, nor is it pequliar to the field of usé
of force. The identification appeared in the writings of men
like Grotius and Vattel, widely considered as the 'founding
fathers" of modern international iaw. It formed the basis of
>1ega1‘theory relative to the use of force in the protection
of nationals abroad duriﬁg the nineteenth and early twentieth
cen;ufies. It has also greatly influenced the developﬁent of
the law of international claims. Admittedly, all particular
post-1945 instances of protebtion of nationals‘abroad;have‘been
met with vigorbus protests; especially from Third Wbrld
‘ countries and countries of the communist bléc. These protests, -
however, do not provide sufficient evidence of the establishmenﬁ
of a new customary international law rule against. the use of
force in the protection of nationals abroad. The views of
these countries héve generally taken vague aﬁd gqui?ocal,forms,

. ‘ . . | . .
and have in most cases been influenced more by considerations

of political expediency than by firm legal convictions. As

/
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1Bng as situations endangering nationals in foreign countries
continue to arise, and as long as internmational guarantees that
such nationals shail receive due protection are not forthcoming,
there is little reason to expect that the claim to the right

to use force in the protection of nationals abroad shall be
relinquished. Those who claim that such use of force is illegal
under present international law have inevitably-failed to
identify other viable means of securing the safety of nationals
whose lives are threatened in a hostile coﬁntry, or in a

country where the local authorities are either unwilling or

unat’ -0 provide the necessary protection. Experience has

\sho~ .xat prompt and effective action by the United Nations

Organlzatlon is still not, and may never be, a relevant factor
in such situations. International l'aw continues to operate 1n
an essentially decentralized system. “And in this system, |
forcible self-help cannot realistically be ruled out.

The conclusion that the right to use of forcqlin the
proteetion of nationals abroad has.not.been eroded by modern
developments in international law does not, however, mean a
reversion to- the Eroad, if not vague, nineteenth and'early
twentieth centuries "right of intervention to protect

s

nationals'. The modern right of protectlon is defined in the

context of principles enjoining states to refraln frem’ the

threat or use of force in their lntennatl nal relations. 1In
this context, the rlght is necessarily exéeptlonal and its
scope is" very limited. There is ample authority and evidence

supporting the claim that modern international law admits the
. : *
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use of force in the protection of nationals abroad only where:
(1) there is imminent dangér of irreparable ;njury to
nationals in a foreign state, |
(ii) the local authorities are either unwilling or
unable to protect the thfeatened nationals,
(1iii) there are no other less drastic means of protection
and o »
(iv) the measures of protection must be confined to the
purpose of protésting the endangered nationals.
These conditions are necessar;\Tf'the right of protection of
nationals abroad is to retain the characteristics of self-
defence, and hence remain an excéption to modern principles of
international law limpting the freedom of states to reso}t to
force. During the nineteenth and éarly twentieth centuries,
"protection of nationals' was not confined to the evacuation
of nationals from the country of danger:. It extended to a
variety of coercive measures, most of which had the inevitable
résult of impairing the territorial integrity and political
independence of small or weak states. Such kind of measures
‘are clearly outside the scope of the modern right of protection
of nationals. It.may be observed in this connection that all
genuine post-1945 instances of protection of nationals abroad
have taken the form of brief evacuations of nationals frOm'the.
territory of -danger to safety. ' ' ,
Tfue, the justification of protection of nationals mey be
used by unscrupulous states as a prete;t for accomplishing

other less edifying objectives. For example, Japan invoked the
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justification of protection of nationals-to occupy large tracts
of Chinese territory before the outbreak of the Second World
War. Even in post-1945 state practice, thete have been some
instances of Qée of force by states which indicate that the
justification may still be misused. This, however, is in
itself no sufficient basis for rejecting the right of forcible
protection df natioﬁals abroad.J It is submitted that
insistence upon the governing conditions, and not a blanket
rejeéction, of the right, would best serve the twin (but also
sometimes conflicting) objectives of peace and justice. Such
insistence upon the governing conditions, by implicitly
recognizing that the use of force may be resorted to for just
- causes, 1s also more likely to generate moral pressure against
abuses than indiscriminate condemnation of any instance of use
of force.

Strictly ‘construed, the right to use force in the
protection of nationals abroad applies only to the protection
of the nationals of the state resorting to force. Where the
justification of protecting their own nationals has existed,
however, states have in actual practice not hesitated to extend
the measures of protection to nationals of other countr;es.
Whethef, however, without the initiai justification of
protecting its own nationals, a state would be equally entitled
to use force in the protection of noﬁ}giihbnals abroad remains
a troublesome question. The doctriné?of humapitarian
intervention provides a possible theOretid.kébasis for the

justification of such use of force. Yet, cﬁ"ﬁoctrine does not

£ v,
o .
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appear to have been firmly established in modern state
practice. 1Indeed, the place of humanitarian intervention was
\not entirely certain even in the practice of statés during the
‘ ﬁineteepth and earlj twentieth centuries,  Writers from the

time of Grotius (1583-1645) to the present day have been

divided on the issue. The link between the protection ogfhon-
nationals and the concept of collective self-defence appears to
be somewhat tenuous. Arguments in suppoé% o; the idéntificatiéﬁ
of the protection of non-nationals with the concept of
collective self-defence ared‘of a higﬁly specuLa;}be nature;

they have not had any clear support in actual state practice.
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