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REVOLUTION ON THE PATH TO ACCESS TO JUSTICE?
A Closer Look at the 2009 and 2010 Reforms to the
Rules of Civil Procedure in Alberta, Nova Scotia,
Ontario and British Columbia

Barbara Billingsley and Joel Franz*

In many ways, contemporary . .
. litigation is analogous to the dance

marathon contests of yesteryear. The object of the exercise is to
.hang onto one’s client, and then drift aimlessly and endlessly to the
litigation music for as lonF as possible, hoping that everyone else will
collapse from exhaustion.

The trial of an action should not resemble a voyage on the Flying
Dutchman with a crew condemned to roam the seas interminably with
no set destination and no end in sight.2

Every step added to a proceeding carries a cost, and must therefore be
presumed an impediment to justice. If steps are added which do not in
practice move cases towards resolution, they simply drain resources
that litigants could better use on steps that will have greater value in the
long-run. Litigants want “value for money”; mandated events in a
lawsuit should be kept to a minimum.3

I. Introduction

As the above comments illustrate, discourse about civil litigation
in Canada and elsewhere has long been dominated by concerns
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Association Annual Conference in Aberdeen, Scotland in April, 2014.
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I. Arthur R. Miller, “The Adversary System: Dinosaur of Phoenix” (1984), 69
Minn. L. Rev. 1, at p. 9.

2. Lax Kw’alaams Indian Band v. Canada (Attorney General), 2011 SCC 56,
[20111 3 S.C.R. 535, 338 D.L.R. (4th) 193 (S.C.C.), at para. 4 (per Binnie J.).

3. The Honourable Warren K. Winkler C.J.O., “Access to Justice — Remarks”,
Speech presented to The Canadian Club of London (April 30, 2008), at p. 4,
online: BC Justice Review Task Force, www.bcjustiCerevieW.org.

about the excessive time and expense associated with civil lawsuits.
Indeed, “[t]he twin evils of excessive cost and delay in resolving civil
disputes within the organized court system have existed for
centuries”.4 In recent years, these long-standing concerns have
been enveloped within the broadly cast problem of access to justice,
reflecting an understanding that the cost and time involved in
litigation often hinder the ability of the court system to serve as an
effective forum for resolving civil disputes.

Spawned in large part by these concerns, in 2009 and 2010, the
provinces of Alberta, Nova Scotia, Ontario and British Columbia
(the “comparator provinces”) implemented revised versions of their
respective rules regarding civil procedure for superior court trials
(the “Revised Rules”).5Unlike ordinary rule amendments, which are
typically enacted on a piecemeal basis, the Revised Rules were the
product of a systemic review of civil litigation procedures in each of
the comparator provinces. Further, while each of the comparator
provinces was aware of the initiatives being undertaken by its
counterparts and while consultations about reforms did occur
among them, each jurisdiction acted independently in revising its
rules. In other words, no formal co-ordination or uniformity efforts
were undertaken between the comparator provinces in regards to
either the process or the content of the reforms.7 Instead, each
province developed its own mechanisms for evaluating existing pro
cedures and came to its own conclusions about how its procedural
rules could be best designed to meet the challenges of modern-day
litigation.

4. M. Teplitsky, “Excessive Cost and Delay: Is there a Solution?” (2000), 19:2
Advocates’ Soc. J. 5, at p. 5.

5. See Alberta Rules of Court, A.R. 124/2010 (“Alberta Rules”); Nova Scotia
Civil Procedure Rules, online: www.courts.ns.ca/rules/toc.htm, as amended
by the Judicature Act, R.S.N.S. 1989, c. 240, s. 47(3A) (“Nova Scotia Rules”);
Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194 as amended by 0.
Reg. 438/08 and 0. Reg. 394/09 (“Ontario Rules”); and British Columbia
Supreme Court Civil Rules, B.C. Reg. 168/2009 (“British Columbia Rules”).

6. In doing so, the comparator provinces were acting in accordance with their
constitutional authority. Pursuant to the Canadian Constitution, each
province and territory has legislative sovereignty over civil trial procedures in
their respective superior courts. See the Constitution Act, 1867 (U.K.), 30 &
31 Vict., c. 3, s. 92(14), reprinted in R.S.C. 1985, App. Ii, No. 5.

7. This is not to suggest that reformers did not recognize the value in having
some degree of uniformity in civil litigation procedures among the provinces
or that the desire for uniformity was not relevant to a given province’s
assessment of the procedures to adopt. The point is simply that the provinces
did not formally co-ordinate their reform efforts in order to arrive at uniform
procedural rules.
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This independent, systemic reform of clvii trial rules in four
Canadian provinces within the same two-year span provides a
unique opportunitY to examine cofltemPoY litigation processes in
Canada. in this article, we take up this opportunity by offering a
comparative look at the goals, processes and outcomes of the pro
cedural reforms undertaken by each of the comparator provinces.
Overall, this comparison demonstrates that, despite employing
independent reform procesSeS and despite some variation in detail
with regard to both process and outcome, the comparator provinces
have ended up with remarkablY similar litigation processes and have
implemented reforms which tweak, rather than revolutionize, the
traditional litigation paradigm. This conclusion, in turn, raises
important questioflS about whether, and to what extent, the reforms
are, on their own, capable of effectively jminishing litigation costs
and delay so as to significantlY improve access to justice.

II. Paramete1 of the Comparison

Several restrictions on the scope of this paper should be noted at
the outset.

First, this article does not offer a rulebY-rUle,0ordancetyPe
comparison of the Revised Rules as between the comparator prov
inces. Variations in the structure and drafting of the rules in each of
the provinces makes this sort of pointbyP0iflt appraisal both
impractical and unhelpful for present purposes. instead, after briefly
reviewing the impetus for change and the reform process utilized in
each of the comparator proviflceS this article concentrates on
comparing the Revised Rules in relation to five elements which we
believe are key considerations regarding the time and cost of litiga

8MOreTetly significant reforms to civil procedure rules have also been
passed in Quebec and Saskatchewan and at the federal trial court level, but
these reforms are not included in the present comparison because they took
place several years after the enactments in the Comparator Provinces. For
more on the content of these reforms see: Quebec Code of Civil Procedure,
C.Q.L.R., c. C-25, as amended by Bill 25, An Act so Establish the new Code of
Civil Procedure, passed on FebrUary 20, 2014 and expected to be in force in
the fall of 2015 (for detailed information, see online: www2.Publicationsthl
quebeC.go PY = 5&file = 2014-
Cl A.pdf) and
a.htm; Saskatchewan Queen’s Bench Rules, which came into force on July
1, 2013 (see online:
sbench/rUlesPtact1cdctive and the Federal Courts Rules, SOR/
98/106 as amended by the Rules Amending the Federal Courts Rules, P.C.
2013-122, passed February 7, 2013 and mostly in effect as of that date

06/page-I .html).
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tion. These elements are: (A) the governing principles and structure
of litigation; (B) litigation time management responsibilities; (C) the
scope for including or adding third parties to litigation; (D) the range
of mandated pre-trial disclosure; and (E) the employment of
compulsory alternative resolution mechanisms.

Second, the emphasis of this article is on describing the outcome
or conclusions reached by the comparator provinces in order to
compare them to one another, not on comparing the pre-reform
rules to the Revised Rules in each province in concordance fashion.
in other words, this paper does not focus on identifying the extent to
which each province substantively changed its own past processes as
part of its reform efforts, though this issue may necessarily be
touched on in certain instances and in respect of particular rules. in
stead, our aim is simply to outline the commOnalities and differences
among the four sets of Revised Rules, in regards to the selected
factors identified above, with a view to etermifliflg the extent to
which these Revised Rules, together, reflect a new and common
approach to the longstanding problems of cost and delay. Further,
our focus is on the Revised Rules as they were implemented in 2009
and 2010, though subsequent amendments may be knowledged
where relevant.

Finally, our treatment of the Revised Rules is deliberately and
primarily observational, not analytical or critical. In other words,
this article does not seek to substantively evaluate the wisdom or the
effectiveness of the rule reforms in improving litigation efficiencY.9
These are obviously significant matters which may be raised by the
comparisons provided by this paper, however they are issues which
largely exceed the scope of the present discussion)°

9. So, for example, for the most part this paper does not discuss the judicial
interpretation of the Revised Rules or attempt to offer any empirical or
anecdotal evidence as to whether the Revised Rules have in fact reduced
litigation costs and time.

10. There are numerous sources offering critical ommeutary about the Rules
reforms in each of the Comparator Provinces, both before and after imple
mentation. For example, see: J. Macfarlafle, “The Future of the Civil Justice
System: Three Narratives About Change” (2009), 35 Adv. Q. 284; R. Todd,
“A Question of ProportionalitY” (2011), 6:2 Canadian Lawyer In House
Magazine 17; D.R. O’Connor A.C.J., “Messages from the Market: What the
Public Civil Justice System can Learn from the Private System” (2006), 25
Advocates’ Soc. J. 4, pp. 4-11; TeplitskY, supra, footnote 4; C.J. Brown and
s. Kennedy fl “Changing the Rules of the Game: Rewinding the First Ten
Months of the New Rules of Civil Procedure” (2010), online: www.lSUc.0n.

2147483784 and British Columbia:
“Supreme Court Civil Rules Survey”, Canadian Bar Association, British
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confidence, efficiency and justice.’9 Accessibility was defined as
“affordable, understandable and timely” access to civil dispute
resolution processes, including courts.2°

1V. Reform Processes in the Comparator Provinces

Each of the Comparator Provinces devoted significant resources
to the systemic review and revision of their rules. Further, all of the
reform processes involved some level of consultation among iden
tified stakeholders in the litigation process, though variations
between the Comparator Provinces exist in relation to both the
stage at which this consultation occurred and the range of people
consulted. As explained more fully below, Alberta’s reform process
was led by an independent law reform body, while the reforms in the
other Comparator Provinces were initiated and carried out by court
committees or designates of the respective provinces. This difference,
in part, explains why the reform process in Alberta took nearly 10
years from start to finish, while the. other Comparator Provinces
completed their reforms in half that time. Additionally, it should not
be overlooked that, because Alberta’s extensive review of litigation
procedures was initiated first, the other comparator provinces were
able to access and benefit from the work done in Alberta.2’

Alberta

Of the Comparator Provinces, Alberta was the first to initiate its
rules reform project but the last to implement its reforms. The project
was initiated in 2001 after the Alberta Rules of Court Committee22
asked the Alberta Law Reform Institute23 (“ALRI”) to conduct a

19. Canadian Bar Association, British Columbia Branch, “Mandate”, Civil
Justice Reform Working Group, B.C. Justice Review Task Force 2002-2007,
online: www.bcjusticereview.org/working_grOUpS/CiVilJustice/m ndate.asp.

20. Effective and Affordable Civil Justice: Report of the Civil Justice Reform
Working Group to the Justice Review Task Force (November 2006),
Appendix A, at pp. 50-51, online: https://www.bcjusticereview.Or/work
ing_groups/civiljustice/cjrWg_repOrt_l 1_06.pdf.

21. See for example See Canadian Press, supra, footnote 12, where Moir J., a
member of the Nova Scotia rules reform steering committee, is quoted as
saying: “The Alberta project gave us a big, big hand in the beginning. We
could never have done this without them.”

22. Alberta’s Judicature Act, R.S.A. 2000, c. J-2, creates the Rules of Court
Committee. Per s. 28.2(3) of this statute, the committee’s role is to “meet as
occasion requires to consider the rules of court made under this Act and any
other Act” and to “make recommendations respecting those rules of court”
to the Minister of Justice.

23. The Alberta Law Reform Institute is “the official law reform agency for the

comprehensive review of Alberta’s Rules of Court.24 In the hands of
ALRI the project was backed by funding from several agencies and
was “designed as a typical law reform project — open, transparent,
consultative and inclusive of all interested and willing stake-
holders”.25 Utilizing a reform process which involved extensive
background research,26working groups,27and widespread consulta
tion on a range of civil justice matters,28ALRI’s reform project was
the “most comprehensive review of civil procedure by the largest
group of participants and volunteers in the most oen and
consultative manner ever carried out in [the] Province”. From
this information, ALRI established reform policies and drafted a
proposed set of revised rules. ALRI’s final report on the project was
published in 2008.° The report was Rut into the hands of the
province’s Rules of Court Committee, which then conducted its
own analysis of the proposed reforms. Ultimately, a revised version
of the Rules ofCourt, based on ALRI’s report, was recommended to

province of Alberta”, providing “independent comprehensive advice to the
Government of Alberta and other agencies” on law reform matters. See:
www.law.ualberta.ca/alri.

24. Alberta Law Reform Institute, supra, footnote 12, at p. 1. As noted on p. 2 of
this report, the Rules of Court Committee approached ALRI because the
size of the project “exceeded the personnel and resources of the Rules
Committee.”

25. Alberta Law Reform Institute, ibid., at p. 2.
26. Ibid., at p. 5, describes the research, which produced over 20 consultation

memoranda, as consisting of “a thorough review and research of civil
procedure and civil justice initiatives from around the common law world”
for the purpose of “map[ping] out developments in civil procedure around
the world”. Further, as noted on p. 7, this preliminary research served “to
inform a meaningful and rational assignment of responsibilities among the
working committees” and “to ensure that each working committee had
available to it a complete dossier of information on its subject matter areas”.

27. Alberta Law Reform Institute, supra, footnote 16, states that more than 85
members of Alberta’s legal community expended more than 30,000 hours
participating on the 11 working committees which produced consultation
memoranda and considered feedback. As stated on p. 8 of this report, “[t]he
purpose of the working committees was to establish drafting instructions
based on a clearly articulated and informed policy base”.

28. Consultation efforts were undertaken at every stage of the review and
included public forums, focus groups, working committees, and written
feedback from stakeholders. See the Alberta Law Reform Institute, supra,
footnote 12, at p. 12.

29. Alberta Law Reform Institute, supra, footnote 12.
30. Ibid.
31. The Rules of Court Committee is created by Alberta’s Judicature Act, R.S.A.

2000, c. J-2, s. 28.2 and is empowered to periodically consider Alberta’s court
rules and to make recommendations for changes to the Minister of Justice.
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the Minister of Justièe by the Rules of Court Committee, was passed
by regulati0n and took effect on November 1, 2010.32

Nova Scotia

Pursuant to its statutory authority,33 the Nova Scotia Supreme
Court initiated a comprehensive review of the province’s civil court
rules in 2004. The revision work was guided by a steering committee
which included representatives from the Supreme Court, the
Barristers’ Society and the Department of Justice; research and
administrative support was provided by the Nova Scotia Law
Reform Commission; and working groups comprised of judges and
lawyers were “entrusted with the task of reviewing subjects selected
for possible reform, discussing relevant policy, and proposing how
those Rules should be improved” Members of the practising bar
were also consulted in the early stages of the project via a
consultation memorandum.35 A revised version of the rules was
provided to the government in June 2008, passed by the legislature
on November 25, 2008 and proclaimed in effect January 19, 2009.36

Ontario

The process for changing Ontario’s civil procedure rules started in
June 2006, when Ontario’s Attorney General asked the Honourable
Coulter Osborne, former Associate Chief Justice of Ontario, to lead
the province’s Civil Justice Reform Project.37 Justice Osborne
drafted a consultation paper which included proposed changes and a
summary of the general aims of the reforms.38 input on the consul
tation paper was sought from judges, lawyers, other members of the
legal community, members of the public, and advisory committees
created for purposes of the reform project.39 Relying on feedback

from these consultations, Osborne A.C.J.O. submitted a final report
to the Attorney General of Ontario on November 20, 2007 which
included recommendations for changes to the Superior Court civil
court rules.4°In 2008, the Attorney General consulted with affected
parties across Ontario about Osborne A.C.J.O.’S report.4’
Following these consultations, and acting under the authority of
the Courts of Justice Act,42 the Ontario Civil Rules Committee
revised the rules based on Osborne A.C.J.O.’S recommendations.
These revisions were adopted by provincial regulation,43and, for the
most part, came into effect on JanuarY 1, 2010.

British Columbia

British Columbia’s rules reform resulted from a larger project
intended to improve the province’s civil justice system. In 2002, at the
initiative of the Law Society of British Columbia, the Justice Review
Task Force was created “to identify a wide range of reform ideas and
initiatives that may help us make the justice system more responsive,
accessible and cost-effective”.45In November, 2004, the Task Force
in turn established the Civil Justice Review Working Group “to
explore fundamental change to British Columbia’s civil justice
system from the time a legal problem develops through the entire
Supreme Court litigation process” 46 In 2006, the Working Group
issued a report which made three major recommendations, one of
which was the creation of new Supreme Court Rules.47

40. Osborne, Civil Justice Reform Project, supra, footnote 18.
41. Ontario, Ministry of the Attorney General, “What’s New? Changes to the

Rules of Civil Procedure”, online:

42. R.S.O. 1990, c. C.43, ss. 65-66.
43. 0. Reg. 438/08 and 0. Reg. 394/09.
44. 0. Reg. 438/08, ss. 65 and 67(2); 0. Reg. 394/09, S. 33.
45. BC Justice Review Task Force, online:
46. Effective and Affordable Civil Justice: Report of the Civil Justice Reform

Working Group to the Justice Review Task Force (November 2006), P. v and
Appendix A at p. 50, online:
jjj_justice/cjrwg_reP0rt_l 1_06.pdf.

47. Effective and Affordable Civil Justice: Report of the Civil Justice Reform
Working Group to the Justice Review Task Force (November 2006), p. viii,
online: www .bcjusticereview
port_I i_06.pclf. The other two reconunendattons, also noted on p. viii of
the report, were: (1) to create “a central hub to provide people with
information, advice, guidance and other services they require to solve their
own legal problems”; and (2) to require potential litigants to “personally
attend a case planning conference before they actively engage the system,
beyond initiating or responding to a claim.”

VoI. 44

32. AR. 124/2010, online: www.qp.a1bert1/’ 125.cfm.
33. Judicature Act, R.S.N.S. 1989, ss. 46 and 48.
34. Law Reform Commission of Nova Scotia, Consultation with the Bar Issues

Memorafldum Nova Scotia Civil Procedure Rules Revision Project (June 16,
2004), pp. 3-4, online: www.coUrtS.ns.ca.

35. Ibid.
36. An Act to Amend Chapter 240 of the Revised Statutes, 1989, the Judicature

Act, S.N.S. 2008, c. 60, s. 1.
37. Osborne, Civil Justice Reform Project: SummarY of Findings & Recommen

dations, supra, footnote 18, p. 3.
38. Coulter A. Osborne, Civil Justice Reform Project Consultation Paper, online:

39. Osborne, Civil Justice Reform Project: Summary of Findings & Recommen
dations, supra, footnote 18, at pp. 4-6.
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After the Justice Review Task Force’s report had been published,
a concept draft of new rules was created in 2007 by members of the
judiciar’, the Ministry of the Attorney General, and the legal pro
fession. This draft was toured at more than 50 venues throughout
British Columbia by former Chief Justice Donald Brenner and
former Deputy Attorney General Allan Seckel, Q.C. and was posted
online in order to obtain feedback on the proposed reforms,
following which the Rules Revision Committee put forward another
set of changes.49Pursuant to the authority of the Court Rules Act,5°
these revisions were adopted by regulation deposited July 7, 2009
and proclaimed in effect as of July 1, 2O10.

V. Content of the Revised Rules

A. Governing Principles and Litigation Structure

The Revised Rules in each of the Comparator Provinces expressly
identify the same foundational or guiding principle: namely, that the
rules are intended to be used to assist in achieving a just resolution of
a civil lawsuit in an expeditious and cost effective manner.52 This
statement of fundamental principle, directed at both courts and
litigants, makes the point that the rules should be employed to
facilitate the fair resolution of claims and that, conversely, the rules
should not be used for their own sake or as a means of unnecessarily
delaying litigation or running up costs against an opposing party.

48. Canadian Bar Association, British Columbia Branch, “BC Justice Review
Task Force, Civil Justice Reform Working Group”, p. 1, online: www.bcjus
tjcereview.org/working_groups/civiljustice/civiliustice.asP.

49. Ibid., p. 1.
50. R.S.B.C. 1996, c. 80, s. 1.
51. B.C. Reg. 168/2009.
52. See Alberta Rules, r. 1.2(1); Nova Scotia Rules, r. 1.03; Ontario Rules, r.

1.04(1); and British Columbia Rules, r. 1-3(1). The inclusion of an express
statement of the overall objective or intention of the rules was new only to
Alberta; the other Comparator Provinces had purpose statements in their
pre-reform Rules.

53. This interpretation is expressly articulated in the Alberta Rules, which
elaborate on the general statement of principles in r. 1.2(1) by stating, in r.
1.2(2), that:

In particular, these rules are intended to be used
(a) to identify the real issues in dispute
(b) to facilitate the quickest means of resolving a claim at the least
expense,
(c) to encourage the parties to resolve the claim themselves, by agreement,
with or without assistance, as early in the process as practicable,
(d) to oblige the parties to communicate honestly, openly and in a timely
way, and

In other words, the rights, obligations and procedures provided for
in the rules should be used in a manner which is proportionate to the
matters at issue in the lawsuit, including the overall value of the
claim. As noted by Cohn Campbell J. of the Superior Court ofJustice
of Ontario, this “over-arching concept of proportionality” in the
Revised Rules of the Comparator Provinces “obligates lawyers and
their clients to address issues of time, cost and prejudice to the parties
at each step of the litigation”.54

Still, express use of the term “proportionality” varies between the
Comparator Provinces. The Revised Rules of British Columbia
explicitly reference the principle of proportionality in defining the
obligation of both courts and litigants to pursue the “just, speedy,
and inexpensive”55determination of proceedings. According to the
British Columbia Rules:56

Securing the just, speedy and inexpensive determination of a proceeding
on its merits includes, so far as is practicable, conducting the proceeding
in ways that are proportionate to

(a) the amount involved in the proceeding,
(b) the importance of the issues in dispute, and
(c) the complexity of the proceeding.

In the other comparator provinces, the principle of proportion
ality is explicitly referenced in regards to the exercise of court
discretion in enforcing the rules. Specifically, in Alberta and
Ontario, the Revised Rules expressly impose an obligation on the
courts to consider proportionality when making any orders and
imposing any remedies or sanctions under the rules.57 Additionally,
the Revised Rules in Alberta, Nova Scotia and Ontario explicitly
identify proportionality as an issue to be considered by the courts
when enforcing or modifying pre-trial disclosure obligations.58
Ontario’s Revised Rules also state that, where a court refuses to
grant summary judgment, the court may make an order in respect of
the disclosure of expert reports “so as to be proportionate to the
amounts at stake.5v

(e) to provide an effective, efficient and credible system of remedies and
sanctions to enforce these rules and orders and judgments.

54. Campbell J., supra, footnote 13, pp. 4-8 at para. 14.
55. British Columbia Rules, r. 1-3(1).
56. British Columbia Rules, r. 1-3(2) (emphasis added).
57. Alberta Rules, r. 1.2(4) and Ontario Rules, r. 1.04(1.1). Notably, the Nova

Scotia Rules, r. 58.03, also empower the court, in the context of claims for
less than $100,000, to give directions “to make the cost of procedures
proportionate to the interests at stake in the action”.

58. Alberta Rules, R. 5.3; Nova Scotia Rules, rr. 14.07(2)(a), 14.08(3), 14.09(2)(c),
and 14.12(4); and Ontario Rules, r. 29.2.
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reform, Alberta intentionally omitted such a simplified litigation
procedure, which had been available under its pre-existing rules.68

B. The Timing of Litigation Steps

Generally, the Revised Rules in the Comparator Provinces specify
presumptive deadlines for the completion of essential litigation steps
such as the service of pleadings, the exchange of Affidavits of
Documents I Records, and the pre-trial disclosure of expert reports,
but do not set fixed trial dates or fixed time periods for the
completion oforal discovery.69Exceptions to this basic approach are
few, but include most notably Alberta’s rules regarding the
disclosure of expert reports and Ontario’s rules regarding both the
exchange of Affidavits of Records and the scheduling of trial.

Unlike the other comparator provinces, instead of setting down a
specific timeline for the pre-trial disclosure of expert reports, the
Alberta Rules simply establish a sequence for the exchange of these
reports (experts in chief first, then rebuttal experts).7°In a similar
vein, Ontario’s Revised Rules uniquely do not specify a time for the
exchange of Affidavits of Records, requiring instead that the Affi
davits be served within the time period stipulated in the mutual dis
covery plan created by the parties.7’Ontario is also alone among the
comparator provinces in setting a deadline for scheduling an action
for trial. Specifically, Ontario’s Revised Rules provide that, if an
action is not placed on the trial list within two years of the filing of the
first Statement of Defence, the action may be dismissed for delay.72

68. Prior to the Revised Rules being enacted, Part 48 of the Alberta Rules of
Court, A.R. 390/68, provided for a streamlined procedure for litigation
involving claims for $75,000 or less. This procedure was dropped from the
Revised Rules, apparently in favour of the requirement of categorizing claims
as either simple or complex. As Alberta is the only Comparator Province not
to provide for a streamlined or simplified procedure in its Revised Rules, it is
worth noting that Alberta’s Provincial Court (Civil Division) (“small claims
court”) also has a higher dollar limit than that of the other Comparator
Provinces. Currently, Alberta’s small claims court can hear cases for claims
up to $50,000 while similar courts in Nova Scotia, Ontario and British
Columbia can only adjudicate claims for $25,000 or less. (See Alberta’s
Provincial Court Civil Division Regulation, A.R. 329/89, s. 1.1; British’s
Columbia’s Small Claims Court Monetary Limit Regulation, B.C. Reg. 179/
2005, s. 1; Nova Scotia’s Small Claims Court Act, R.S.N. 1989, c. 430, s. 9;
and Ontario’s Small Claims Court Jurisdiction and Appeal Limit, 0. Reg. 626/
00, s. I.)

69. See Appendix A.
70. Alberta Rules, r. 5.35.
71. Ontario Rules, r. 30.03(1).
72. Ontario Rules, r. 48.14. Specifically, this rule provides that, where the trial is

Finally, Alberta’s Revised Rules permit the parties to schedule
and proceed to trial without a preliminary court conference. Parties
can set a matter for trial by submitting a written request to the court
clerk: a court application is required only if the clerk is uncertain of
the parties’ readiness for trial.7 Three months prior to the scheduled
trial date, the parties must confirm in writing to the judge that they
are ready to proceed.74In contrast, the other comparator provinces
require a court conference before trial takes place. In Nova Scotia, a
conference is required in order to set a trial date and a second
conference must be held before the first day of trial.75 In Ontario, a
pre-trial conference or case management meeting must be held
within 180 days of a matter being set down for trial, 6 in British
Columbia, a trial management conference must be held at least 28
days before the scheduled trial date.77

C. Third-Party Claims

The Comparator Provinces have all taken a generous approach in
defining the circumstances when an existing defendant is entitled to
expand a lawsuit by advancing third-party proceedings against a
non-party. Specifically, all four jurisdictions presumptively permit a
third-party claim to be brought on traditional grounds of contribu
tion and indemnity, as well as on any grounds arising from the same
circumstances as the original claim or where the third party should
be bound by the finding in the original claim.78This broad approach
reflects the view that litigation is overall more efficient and cost
effective if all of the liabilities relating to a particular circumstance or

not scheduled within the requisite two years, a status notice is issued to the
parties and, if the matter is not set down for trial within 90 days of the notice
being served, the action may be dismissed for delay. Note: this Rule was
recently amended so that, as of January 1, 2015, an action must be dismissed
for delay if the action has not been set down for trial within five years of its
commencement or by January 1, 2017, whichever is later, unless the parties
file a timetable for setting the action down for trial within two years or seek a
status hearing. See 0. Reg. 170/14, ss. 10, 26(1).

73. Alberta Rules, rules 8.4 and 8.5.
74. Alberta Rules, r. 8.6.
75. Nova Scotia Rules, r. 4.16(6).
76. Ontario Rules, r. 50.02(1).
77. British Columbia Rules, r. 12-2(1).
78. Alberta Rules r. 3.44; Nova Scotia Rules, r. 4.11; Ontario Rules, r. 29.01; and

British Columbia Rules, r. 3-5(1). This broad approach to the addition of
third parties reflects a substantive change in Alberta, where the pre-Reform
rule only permitted a defendant to issue a third-party claim against anyone
who may be “liable to him for all or part of the plaintiff’s claim” (Alberta
Rules of Court, A.R. 390/68, r. 66(1)).
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series of events can be determined at the same time or within the same
proceedings.

D. The Scope of Mandatory Pre-Trial Disclosure
(i) Information Required to be Disclosed
Generally, the comparator provinces all employ a relevance

standard in prescribing the scope of information which must be
disclosed by a litigant prior to trial.79 This standard requires parties
to disclose information that would be pertinent to determining a
matter in issue at trial or at a preliminarY application: “[the
determination of relevancy for disclosure of relevant documents,
discovery of relevant evidence or discovery of information likely to
lead to relevant evidence must be made according to the meaning of
relevance in evidence law generally.”80Without retreating from an
overall liberal approach to pre-trial disclosure, this modern
relevance standard is intended to produce more efficient disclosure
than the traditional 19th century “semblance of relevance” criteria,8’
which “expressed the view that ‘relevance’ should have a relaxed
meaning outside trial”82 and thereby promoted a “train of inquiry”
approach.83 Recognizing “that application of a 19th century test to
the vast quantity of paper and electronic documents produced and
stored by 21st century technology had made document discovery an
unduly onerous and costly task in many cases”, the modern
relevance standard is intended to provide “reasonable limitations”
on the scope of pre-trial discovery.84

The relevance standard expressly applies to both documentary
and oral disclosure in Alberta, Nova Scotia and Ontario. In British
Columbia, however, the relevance test expressly applies only to
documentarY productiOfl leaving the scope of oral discovery to be
determined by the more broad criteria of whether the information
relates to the matters in question.85 Commenting on the apparent
anomaly created by the existence of two different standards for
discovery in British Columbia, “with the duty to answer questions on
79. Alberta Rules, rr. 5.2, 5.6(l) and 5.17(1); Nova Scotia Rules, rr. 14.01(1),

15.02 and 18.13; Ontario Rules, rr. 30.02(1) and 31.06(l); British Columbia
Rules, r. 7-1(1).

80. Saturley v. CIBC World Markets Inc., 2011 NSSC 4 (N.S. S.C.), at para. 46.
81. See Cie Financiere et Commerciale du Pacflque v. Peruvian Guano Co. (1882),

11 Q.B.D. 55 (Eng. C.A.), at p. 63.
82. Saturley v. CIBC World Markets Inc., supra, footnote 80, at para. 16.
83. Przybysz v. Crowe, 2011 BCSC 731 (B.C. Master), at para. 27.
84. More Marine Ltd., 2011 BCSC 166 (B.C. S.C. [In Chambers]), at para. 11.
85. British Columbia Rules, r. 7-2(18).
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discovery being apparently broader than the duty to disclose
documents”, the British Columbia Supreme Court has sugested
that “there are at least two good reasons for the difference”. First,
the broader scope for oral discovery may provide a party with the
evidence needed to establish the relevance ofparticular documents.87
Second, the narrower relevance test serves the objective of ensuring
proportionality in regards to documentary productiOfl whereas this
goal is served by other means in oral discovery, for example by
restricting the time for examination.88

(ii) Disclosure of Documents I Records

The Comparator Provinces all impose a positive obligation Ofl

each party to a lawsuit to disclose, by way of affidavit, the relevant
records within its possessiOn even in the absence of a request by an
adverse party. Further, in recognition of the fact that much data in
the modern world is created and stored ectroflically, the Revised
Rules specify that this disclosure obligation applies to both hard
copy and electronic records.89

(iii) Oral Questioning or Discovery
Generally, the Comparator Provinces all authorize a party to

orally question, under oath, every party adverse in interest and a
corporate representative or employee of a corporate party.9°None

More Marine Ltd., supra, footnOte 84, at paras. 7 and 8.
87. More Marine Ltd., supra, footnOte 84, at para. 8. For a detailed discussion of

the change intended by the new standard, see Saturley v. CIBC World
Markets Inc., supra, footnote 80, cited with approval in Brown v. Cape
Breton (Regional Municipality), 2011 NSCA 32 (N.S. C.A.), at paraS. 8-13.

88. More Marine Ltd., supra, footnote 84, at paras. 9-12. As noted by the British
Columbia Supreme Court in Kendall v. Sun L(fe Assurance Co. of Canada,
2010 BCSC 1556 (B.C. S.C. [In Chambers]), at paras. 15-16, however, the
attempt to promote efficiency in oral discovery by limiting the time
permitted for discovery poses risks to the integrity of the discoVeTY process
and relies on counsel to avoid these risks:

While the time limit on examination for discovery creates an incentive on
the examining party to be efficient, it unfortunatelY also creates a risk that
counsel for the examinee will be inefficient by unduly objecting and
interfering on the discovery, for the purpose of wasting the limited time
available. If that party is conomica11ystronger than the examining party,
it also can strategicallY increase the costs of litigation this way, by
burdening the financially jsadvafltaged party with having to bring a
court application to obtain a proper discovery.

89. Alberta Rules, Appendix A, “record”; Nova Scotia Rules, r. 16.03; Ontario
Rules, r. 30.01(1); British Columbia Rules, r. 1-1(1) “document”.
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but this requirement is restricted to actions commenced in Ottawa,
Toronto or the County of Essex (Windsor).103

VI. Analysis & Conclusion
Overall, the Revised Rules in the comparator provinces do not

revolutionize litigation in their quest to resolve longstandiflg
problems of excessive cost and delay. The Revised Rules retain
traditional litigation steps and, for the most part, maintain the
traditional approach of leaving primary control over the timing of
those steps in the hands of the litigants, with judicial intervention
available to keep everyone on track when necessary. Among the five
factors discussed in this paper, arguably the most significant
restrictions on the traditional litigation process include the seven-
hour time restriction on oral examination in Ontario and British
Columbia, the deadline for setting a matter for trial in Ontario, and
the compulsory alternate dispute resolution provisions in Alberta
and Ontario. But these requirements are all subject to judicial
exception and, as discussed above, in some instances have been
limited by inadequate resources. In the case of Ontario’s deadline for
setting a trial date, the two-year period originally established in the
Revised Rules has already been expanded to five years, effective
January 1, 2015.104

Although minor differences exist among them, the Revised Rules
in the Comparator Provinces are, in essence, variations on a theme.
That theme is proportionality in the context of the traditional
litigation paradigm. Expressly and implicitly, the Revised Rules all
reference the obligation of the parties and the courts to keep liti
gation in check and to ensure that every litigation step, and the cost
and time expended on that step, serves a necessary and constructive
purpose toward resolving the claim on its merits. This reminder, and
the embracing of proportionality as a guiding principle in the
Revised Rules, is both significant and worthwhile. Nevertheless, it
raises many questions about the extent to which the Revised Rules
can successfully contribute to the reduction of litigation costs and
delay.

The Revised Rules will be successful in reducing litigation cost and
delay only if the players in the litigation process embrace the
proportionality principle. This is the change in litigation “culture”
referenced by some commentators and by the Supreme Court of
Canada.’°5Can the Revised Rules spark the necessary cultural revo
103. Ontario Rules, r. 24.1.
104. See footnote 73 and accompanying text.

lution? And, even if this cultural change towards proportionality
takes place, how should proportionality be assessed? For instance, is
the cheapest and quickest resolution process necessarily the most
just?’°6 Further, how can litigants’ responsibility to act propor
tionately be effectively enforced in the face of dwindling court
resources? It is beyond the scope of this paper to consider how these
questions might be resolved, but we are hopeful that this article has
succeeded in emonstratiflg that these questions remain important,
notwithstanding, and in fact in part because of, the recent rule
reforms in the four comparator provinces.

105. See for example: C.L. Campbell J., “Reflections ofl proportionality and legal
culture” (2010), 28:4 Adv. J. 4, at para. 58: “The cultural shift that needs to
accompany the rule revisions is for the parties to focus early on a resolution
process that suits their dispute. A trial where appropriate, with a known time
and affordable cost, is preferable to a concerning trend of a war of attrition
or an improvident settlement”; and A.!. Nathanson and 0. Cameron,
“Complex Litigation Under B.C.’s New Supreme Court Civil Rules”,
prepared for Insight Information Complex Litigation Conference (Novem
ber 16-17, 2010)), online: www.fasken.com/files/bceti0nI5d925

742l
4679b70e.5bca57a385gf/Presentatiou/Publjtb0ntthmth1

459
f

per.pdf: Unless counsel and their clients are prepared to endorse the
principles underlying the [revised rulesl, the result will be nil. . . For counsel,
achieving the objective of proportionality and minimizing expense will mean
getting on top of your case early and making focused use of the tools that the
rules provide. It will require cooperation and the avoidance of litigation by
rote. See also Hryniak v. Mauldin, 2014 SCC 7, [20141 1 S.C.R. 87, 366
D.L.R. (4th) 641 (S.C.C.), at paras. 28-33.

106. See, for example, Trevor C.W. Farrow, Civil Justice, Privatization and
Democracy (Toronto: University of Toronto Press, 2014), at p. 304, where,
recognizing the proportionality focus of the Revised Rules in the Compara
tor Provinces, Professor Farrow notes that: “A move to proportionality
based thinking across the civil justice system is going to force us to make
hard choices about how to preference justice over efficiency when it comes to
thinking about the legitimacy and success of a procedural regime.”
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