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All govéinment, indeed every human benefit and. enjoyment;
- every virtue and every-prudent act, 1s founded on
- compromlse and barter.
Edmund Burke
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ABSTRACT : o o

« . Thas th851s asggsses the constitutional reform process
_Canada between the Quebec referendum of 198C and the

'.patrlatlon of <the. constitution -1n 1982. Constltutlonai

negotiations held a salient —-and controver51al place on

‘Canada's political agenda during: those two years and will

continue to play an important part in the nation's
political™>1life 1in “decades to come. . Thus, this thesis'
argument - that the 1980-1982 constitutional reform process
was flawed leads to the .conclusion that the lessons of the
past must inform constltutlenal negogr “ions 1n the future.

The ana‘ycls 1n Chapter One indicates that many of the
underlying' political tensions 1in Canada and many of the
1ssues  discussed during the 1980-1982 round of negotiations
remaln unresolved. The performance 'of the Continuilng
Committee of Ministers on the Constitution 1s favorably
assessed 1n- Chapter Two. However; Chapter Three polnts To
the significant problems agsociated with the performance of
Fir=sc Ministers' Conference and:. the bureaucracies of
executive federalism. The crucial-and generally pocltlve
rcies played by Parliament and the Supreme Court in “the
constltut;onal reform process of 1980- 1982 are examined 1n
CrLzpters Fcur and Five. : .

This work concludes that although the 1980-1982 round
¢ *constitutional reform. was .unique it holds several
.mpcrrant  lessens  for ‘future constitutional negotiations,
incruding the need for a greater diversity in the fora of
conetitutional negotiation and a mote effective integration
of such fora. Those lessons are elaborated upon in Chapter
1%, 1n the hope that tHey . will lrelp future negotlators in
ne process of constltutlonal compromlse

[65]
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An Introduction to the Constitutional Reform £;océg§
L) ‘ l R &

» )
Canada's most * 1mportant const1tu§10na1 document lay \

in WeStmlnster, England .from March‘1867 until April 1982.
On - 17 April 1982, * Queen Elizabeth II proclaimed- the
Constitdtion Act and Canada ga;nedf de jufe independence
from  the United Kinodom Parliament: no longer would Ottawa
need Westminster's approval »for"theA formal'adép of

L

Canada's constitution. The Queen's:signatute alsoﬁ‘nded
seemingly endless . pa}riatdon negotiétions between\ the ’
~ federal, and provincial governments that began in 1927 aod
lasted ten often controversial ‘rounds.l The subiect of
fythis thesis 1is the cruoial 1980-1982 round of negqtiations™

4

;fhat resulted in a compromise betweeil bthe, federal
government and nine provincial governments. The compromise
agreement’ over the' long-delayed atriation of Canada's
«<constitution  -brought -a ort—lived, T truce = to
federal-provincial constitutional bangaining.ahd ushered in
a new era in Canadlan constltutlonal history.

The final round of patrlatlon negotiations beég\(m_
immediately after the Quebec Referendum_of May 20,1980 in
which 59.6 per cent of tho voters denied Rene Lebesque'S’»v
separatist Parﬁi- Quebecois vthe mandate to .negotiate

'soverelgnty assoc1at10n with - Canada. T out of that

spring-time vote grew a revived commitment to a "renewed
: wz

.““
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federalism," through constitutiohel reform, on the part cf

hooo &
{ + N . . ) .
the. federal government "apd--the nine —;;Aer grdv1nc1al
. . - ) ’ \“, . o
governments. The First Ministers met in Ottawefon Uune 9,

—

1980.'to set anm agenda for their ministers and offic1als to |
q» discuss over the summer‘~in the Continuing Committee of
Ministers Ln the.Constitutienu These meetings‘did not bear
-~ fruit ~-in- the fall as the September' First Minigters'

Conference ended 1in acrimony and the*federal‘goverhment

promised to proceed to Westminster without provihcial

/
-

sup;:ort. _/ ' ' § t

The battle in Parliament and the deCiSion of the

| Supreme Court on the constitutional validity of the federal
) ) ?,A [
government's initiative forced Prime Minister Trudeau EB&Q’

~ 3

delay .his unilateral attempt to pa

ate the consEitution (
in favor of a "one last‘trf" constitutional cenference in )i
' November 1981. While that conference ame close to
failure, key actors - at the conference managed to foggb a
consensus that eventually included Ottawa and nine of the
ten bﬁPvinGigaé?éovernmen;s. lSedly,lthe government of the
province that h:d largely inspired this ietest\round of
negotiations refused to sign the accord.
The f31lure to inclpde Quebec was the ag{eement 8
&most egregious deficiency From Smiley's "A Dangercus
Deed :{ .The Constitution Act 1982" to Latoughe's "The
Constitutional Misfire of 1982," the .scholarly udies of
N the 1989-1982 round of constitutional reform are permeated

of ‘dissatisfa~tion and disapointment. - While

g
n

.'£3 E —
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__constltutlon,"' o

w constltugfzzsl reform

~ /k\v » ' ‘ .y
- ORI

N

be . appropriate response \to the new Canadian

(%?meavscholars (Eggésted that "a reetrained hali'cheer mey,

v

ere less charltable describing the

o S _
process  as "undemocratic" ,and
& : ’

likening  the Act to a ‘'constitutional

hijacking."?

~ . 1 %% ) ¢
Disappointment at outcomé@of the constitutional

negotlatl wae *partly due ta the high ‘expectionsdbf

¢ .

atademlc fobServets thi 1980-1982 round‘detensibly beQén-as
. J

an attempt to address the Lperceived crisis in Canadian

federalism involving both the Parti QuebedQis' demands and

~

. * Do
the demantis from other provincial governments. Indeed,

v

L

constitutional * negotiations w?;g perceived as crucialfto .

addressing the @ypes of iseue géairns describes 1in his 79

essay’ entitled "The Other Crisis of Canadian Fedefalism."

b Y
According to Cairns,

We have now reached a etage where the né;e
intergovernmental coordlnAtlon and collaboratian is

pot matched with an equivalent capacity for ‘its
attainment. ' ~We are approaching a condition' of
iederal-provincialJ paralysis 1f existing trends.
ontinue. . . L [Such a trend] is.a constitutional

CIlSl& in the sense that the working constitution of
Canadian federalism can no longer control and channel
the activities of governments in order to-minimize
their self-defeating competition with each other ¥

Prime Minister Trudeau's promise of a "renewed federalism"

’during the referendum campaion signalled, for many, a

o . » . A ;
promise to defuse this perceived crisis. /) ‘ °

However, much - of the initial reaction to tHe

constitutional} accord suggested that the agreement failed.

\ -
in that task. As Gibbins wrote of the agreement,

{ '. N

—~

A

-
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C&nadiéns face an intensifying lnstltutlonal crisis
“that threatens to dismember the Canadian federal

state. . . ..the Constitution must be seen as a lost
opportunity, perhaps tragically so, to re-vitalize
national institutions and political life in
Canada. « - '

The ‘quest for a constitutional solution to the cbmpetifion
betweén' the federal and provincial governments was thus not
over. in April 1982. As Smiley sﬁggests, "The Constitution
Acﬁ. 1982i—does nothing to resolve Cairns' ‘other crisis’
thé reform of,1982 is at best»irrelevant."g

Given the. June 3, i987 agreemenﬁ on the Meech Lake
accord,' it appears 1likely that Quebec uﬁill nbb join a
constitutional accord. - Yet, these scholars' criticisms
point to 'the fact that many issues on the constitut{%nai
reform agenda remain uhresdlved . Further negotiations over
these’ Hssues are likely to contlnue to appear at the top of_
the natlon‘s political agenda for the remalnder of this
o ¢entﬁry. It 1is therefcre  important for the conduct of
negotiatidns in the fdture to understand why constitutional
- reform in.cénada¥has been so controversial'and'divisive. |

‘This thesis seeks to explain that divis;veﬂess in
.ordér to ﬁoint tb the 'stresses on the' consfitutional
\negotlatlon process ‘Indeed, one of the central arguments
in thlS thesis 1is that the proces of const1tut10na1 reform
in Canada ‘during the 1980-1982 round was flawed. These
flaws are ' partly responsible for_~vthf d;fficﬁities
encbuntere&' in theﬁ cbnStitutionai negotiatiOns 'and they-
.'deserve .ééreful " examination. SUQgeStions.‘fqr“ future

'nethiaﬁing approaches emerge from this examination.
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In s?m, the 1980-1982 round of constitutional reform
brought abou; a historic brqakthrough. Patriation of the
constitution left future constitutional amendments solely
in the hands of Canadian governments and. the ‘'crisis
atmosphere" of the late 1970s and early 1980s was somewhat
.defused. However, 'many - of' the underlying political
tensions 1in Canada remain unresolved 1in spite of the
constitutional compromise wrought between '1980 and 1982.
While the- outstaﬁding weakness of the agreement -- its
failure éﬁo include Quebec - - appears to ha' been reéolved,
many other issues such as the future of t:. Senate and the
recognition of aboriginal riéhts have been left on-—the
negq?iating table. This thesis focusses mainly on the
procgépral side of the 1980—1982 negotiations; however, tpe
following pages wiil introduce the politicalftensions thgz
underlay those negotiaiions and created sﬁch difficulty 1in
the réformiprdcess. o

"Political Pressures in Constitutional Negotiations:

/,

institutional focus of this thesis is a somewhat

The
narrow focus for it \ténds to underemph&size the crucial
political tensions between the parties at the bargainind
table. This thesis examines the benefits and drawbacks of
tpe various institutioqé involved in the patriation process‘
for, as Sabetti argues; the principal task of the political

scientist is to assess the performance of political



16
—gystems. ¢  However, the willingnéss of the partioé to
compromise or .their toughness 1in 'debate depended 't Eo0
much on the nature of the constitutional bargainin- ..ra .
on the various sides' complex political calculat .ns anc
nspirations. This -thesis will not ignore the underlying
political motivations of‘ the partiessvat' tho conference
- table: ﬁhis section - .introduces the major political
frictions between the parties’ as a preface to the next
'“”T‘EEEEibéis more detailed considefation of the fundamental
differences over the issues on the negotiating table.‘
In assessing the diffionlty of constitutional
negotiations, one can point to three basic inter-related
“tensions in Canadian federalism and Canadian constitutional
. negotiations. Each of these tensions appears at various
poings ° in the 1980-1982 round of negotiations and

throughout this thesis. " First, . the perennial issue of

Canada's’ duality affects the negotiation process. Finding

a consensus that is simultaneously acceptable to Quebec and

to the rest of Canada has provén to be a major

stumbling-block in - constitutional negotiations. The
principal objection to the 1982 accord was the absence of
thel province of Quebec from tne final agreement. This
absence was partly due to political faotors: many observers
suggest that Premier Levesque could never have signed a
constitutional agreement that was also agreeable to the

federal government.’ However, caricaturing Quebec's

"refusal to Jjoin thé, accord as merely a "party-political”
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issue between the éeparatists and federalists at the A

bargaining tablé .would be 1inaccurate, for long-standing

principled differences between Ottawa and Quebec over

divergent conceptiont of the French fact in Canada have, -

until = recently, pre?ented; the two sides from £finding
sufficient common ground to make a national consensus
possible. _Tﬂe stresseg from Canada's dual nature pre-date
the Parti Quebecois and are likely to survive the P.Q..
Sécond, .the rise of "prbvincefbuildingﬁ bremierﬂ

concerned with the protection and'pcchtion of provincial

constitutional powers acted as both a catalyst -and a source

of friction in the 1980-1982 round of negotiations.® For

example,  Saskatchewan's cgnstitutional reform éoals
included the protection of its prerogéti,? to regulate
resource production and the enhancement of its natural
resources taxétion powers 1n the face \of Supreme Court
rulings reléting to those issues§9 Newfoundland sought a
devolution of powers from thg federa; government over

fisheries and offshore resources; and Alberta, in addition

- ‘\

to these and other demands, suggested that the provinces

should gain new powers of indirect taxation and argued that

forty per cent of the members of designated national boards-

and agencies should be appointed by the provinces.1®

Premier Lougheed of Alberta expressed this desire for
greater provincial powers  in his opening statement at the
Septgmber 1980 Pirst Ministers' Conference:

{ Albertans = believe, and believev vefy strongly in my

judgment, that the level of government which. is
closer to the people, more in tune with the people,

w3



is the provincial government and that in a .
constitutional process of renewal, the provincial
governments should be strengthened.ii ‘

.

-Although FHawa "agreed to a limited devoiution of
powers .iﬁ 1979, . by the spring of 1980 the provinces'
proposalé were perceived by the fedérai government as a
dangerous ,attack on Canadian federaiism by the forces of
frégionélisg" and "provincialism." . In September 1980,
Prime. Minister Tru&eau- was no longer prepared tb méke the
concéséionS‘ of the pre—feferendmum era and indeed sought a

strengthening of the federal government's ability to manage

the economy:

In spite of the number of times we have heard the
plea to respect diversity in Canada, the plea to
permit the government closer to the people to have |
the right to respond to people's desires, we know
that in Canada we are living in the most
decentralized federation in the world. . . . What we
are ' fighting for here is a renewed federalism, an
improved division of powers and a few other things,
but we are not basically trying to create a federal

form of government where the provintes have [more]
power -- the provinces have enormous power NOW.i12

Thus, Trudeap was Aunwillingﬁgto meet 'the devolutionary
demands of the premiers. As is indicated by the more
detailed analysis of t: e constitution#l issues in the next
section of this chapter, almost every‘major issué réiating
to the division of powers caused disagreement Dbetween
Ottawa and most pxrovincial governments.

Third, one of the principal 'stumbling-blocks to
agreement was a political-procedﬁral one: without aﬁ

amending formula, the question of "who speaks for Canada"

remained unanswered. Negotiators at past conferences had
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“

pursued  a policy of seeking agréeﬁghgﬁfrém ali §§vernmsnts
at the table. Twice before, iﬁ}EAh&;f} i966’And June 1971,
the government of ’Québ;c withdrew from and thusﬁscﬁftied
provisional patriation agreements. Not only did the
requiremen; ‘ of ’unanimity give the final provincial
n"h fouts" great negotiating powerl3 but, 1in -Ottaw?'s

4

view, fthat tradition also imélicitly supported the compact
theory of federalism whe;gin- Canada is seen as merely an
\dggiomeration and. creation of independent provinces. By
the 1980-1982 round of negop}a£;onsh the federal
government'é éssessment of its leading role in Canadign
erdefalism, of the "tyrann? of unanimity” and of .the'
political cohseéuences from proceeding unilaterglly led it
to two conclusions:_ Ottawa 1is the government that speaks
for all Canadians and unilater;lism was the only courée
likely to avoid the apparently ‘insuperable- barriers to
agreement presented . by the forces of dualism and
provincialism. | ‘ J

The %upreme Court eventually stegfbd tﬁe federal
government away , from ‘igs unilateral qourse, but the Court
also ruled that the consent of only a "subst&ntial number"
of ,p;ovincés was necessary for aiconstitutional agfeément.
Premier Lougheed's answer to the question of who speaks fér
C;nada -- "we all do" -- had thus been over-ruled. Thanks
to ﬁhe- Supréme Court decision,. byyNovember 1981 the costs
of failing to agreev were substantial for both sides: the

’

federal government would face a battle in Westminster as

i
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" well as domestic political consequences in patriating the
constitution without the provinces' = support, while the
provinces faced the neal‘ possibility of the federal

-government proceeding - without their input wunless they

§

showed flexibilty.

A

In summary, by November 1981 the paf?ial resolution

of the -political battle over one of the basic questions of.

Canadian federalism -- who speaks'fbr Canada -- resulted in
unﬁreceden;ed\ pressure on thé -negotiators to reso&vé the
-fundamental political divergences emerging from Canada's
duality and the nétion's féderai nature. This

circumstantial pressure, combined with most participants'

sense of the public's desire for agreement, resulted in a

much greater willingnesslto comprémise than had existed at
the ill-fated Sepﬁember ‘1980 First Ministers"Conference.
' Perhaps significantly, even these pressu;eS‘wére not 2riough
to | affect Quebec's special - pol&tical calcula.ions.
Herver, the debate over a new division of powers sé@nsored
by the. "province builders" was susﬁended in favour of the

. /
pursuit of consensus -- Prime Minister Trudeau limited the

agenda in  November 1981 ‘to the patriatio%‘lof the
constitution with an amending formula and the Charter of
Rights and Freedoms. Ten governments were able to fashion
a historic jagreement where none had previously " seemed
possiblef ' The magnitude of the compromises wrought during

the 1981 conference can best be understood by an

examination of the huge differences- that separated the

10



parties during the failed 1980 meeting of first ministers.

Those differences are examined below. VS

- B

-

Political Differences and the Constitutional Agenda:

Two basic factors undermined the 1980 First Minsters'
Conference:. the poiitical will to compromise did no£ exi§t
and deeé, principled and seemingly.insurmountable'political
differences séparated the eleven governments oncg they‘left\
the‘ relatively harmonious environs of thei\Cbntinuing
Committee of Ministers on the Constitution,an& appeared
. 'before the harsh ‘télevision lights of the First Mihsters'
Conference. Turning first to the lack of political will,
shortly before the FMC meetings began Quebec circuiated a
gontroversial secret federal briefing docum;nt -- the
infamous "Kirby Memorandum" -- referring to-the possibility
of Ottawa proceeding unilaterally to Westminster if the~
conference failed. _This plan outraged the provihcial
'igovernmenté And sépped much of the good will aﬁd political
will to compromise built up over the summer of 1980.

Further, ghe . Bense gf. urgehcy that braced the
parties' ©political 'wibl ‘at the November 1981 ﬁeeting did
not ‘exist prior to th; September 1980 meeting. At one
‘point, Prince édward Island's ?remier MacLean sugggsted
that "wg -ére making a serious error by trying to cramp tne
long Yistas of our Canadian evolving‘iﬁ;story into the
narrow hoéizons - of our éyﬁf/;trazsitory - political
. . . :

S
¥
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careers.'14, When these circums=-ances and outlooks were

combined with the principled <cifferences between the

governments, the depth of those differences and” the

fragmented nature of the provincial arguments at the
-bérgaining tabié, it wa%gpot surprising that the September
‘ - ¥ ~('('(3: . .

~1980 conference failed.

v

‘A typical example of the nature of the debate lies in
the gquestion of jurisdiction over fisheries. The federal

government argued -thact Ottawa was the best government to

administer tke ocean fishery as it was in the nature of

. fish to swim' around without paying heed to possible‘

pr?vincial boundarigs" -- a unified jurisdiction was
therefore logical.’ \ Ottawa also hade a strong, principled
stand  over maintaining its 5urisdiction over ke}p.15
However, lthe federal government was wibling to make some
 concessions: 'it wouid—entrench a consultation clause in the
constitution and Jjurisdiction over oysteré and clams; as
well as over the inland fishery, could go to the provinces.
Newfound;aﬁd's_ Premier Peckford pointed out that
these concessions amounted to ‘“one ten-thousandth of one
per cent" of his province's fisherylf -- a sectof'of the
provincial economy that is at least as impqrtant‘ to
Newfoundland ag forestry is to British Columbia or the
pétroleum industry ‘is to Alberta. He aiso pointed to the
support of Quebec,  Alberta and Saskatchewan for a "Best

)

Efforts »Draft"' drawn up over the summer df 1980 suggeszting

that the fishery become an area of .concurrent jurisdiction

-

.

12



undér 'the constitution. However, proYinces wiﬁQ a more
direct interest in the fishery than the prairie provinces
-- Nova Scotia and New Brunswick -- described that draft as
"impractical" and supported{Ottawa's aréuments.

In sum, the fisheriegiissde exemp;ifies the impassés
at thé negotiating table inQ§elation to re-balancing tpe
division of powers between the - federal ahd pfovincial
governments. Negotiators_faced difficulties in what was a
very technical matter. The issue was alQO/a divisive one:
the two sides‘,took- apparenfly £¥§econcilable posigiéns_
vbased, on carefui, pr;ncipled arguments that lg;t little

room for compromise. ~ Provincial opin;on on the issue was

itself divided and even if it were possible, to find a

mutuaily—acceptable solution to the clear-cut differences

between the two sides, the ©political "will fof seeking_

~common ground was lacking as neither side recognized its
rcounterpart's co;%essions.

The ' par;icipants' - tendency to minimize the
concessions made by other governments was a common theme of
the conference. h With only one day of debate held in
private, the first ministers all seemed concerned that the
televisien' audience pérceive them as tough negotiators who
were méking their best efforts but would not be duped by
the machinatic-ms' of the ‘othe side._ For exﬁmple, in
relation to the issue of commuhications jurisdiction, the

federal government's offer of concessions oh 1ts powers

relating to cable television licensing, tariffs, and local

13
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programming, as well as 'its devolution of certain powers
YA, !

_relating to Bell Canada and the est&%&ishment,of'concurrent
jurisdiction over 'intérprovincial telecommunications were

met by Premier Levesque's comment that "ce,qu‘on appelle

des concessions entre guilements du gouvernement fédéral,
o

ga va pas trés.loin, et qu'en réalité dans certains cas, ga

peut compliquer . les -choses pliitot . que "de,' les

14

simplifier."17 Ottawa's agreement to make concessions on

its exclusive right to tax indirectly, on its exclusive

jurisdiction over interprovincial trade and on the

strengthening of provincial jurisdiction over resources

were characterized by ?remier Lougheed as '"nominal and

modest ‘and relatively insignificant to us."18

/

Even on 1issues where concessions were accepted with

Ay

some grace and agreement 1in principle seemed possible,

differences in detail beéween various provinces presented
d;}ficultles. ' For example, the federal government was
prepar;EQ*to make significant concessions over its role in
appointing Supreme Court Jjustices,!® but the provinces
appointe Quebec argued that the Court §h6uld be expanded
e eleven judges, five of whom would come from the
Civil Law bar in order to reflect Canada's legal duality.
Ontério agreed with the 1dea of increasing the size of the
Supreme Court, but argued fof a seven/four division.

British Columbia argued for a six/three division, while

Saskatchewan and Alberta prefefred a six/three division but

differed on the question of the number of judges to be
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would settle for seven/four division. Alberta also -
sgggested the creation' of a constitutional ,couft -- a

proposal Nova Scotia agreed to- on conditi®n that it be

b . N o ¢
drawn from sitting Jjustices of the Supreme Court. In

brief, even the superficially simple and less controversial ,;
. . ¥,

- g

issues required a great.deal of compromising from all'qiq§$¢@$ﬁ'“

Sk 2,

if unanimous_agreement was to be foundﬂ:' ‘S'”ﬁ%%ﬁ%ﬁ
The métters ~that did not felaﬁe' directly to the
division of ﬁowers -- the”_constitutional preamble, the
Chartér;. and the a#ending'formﬁia -- perhayps involQed the
‘most cleér—ch “d:fférénces . in principle between the
parties. On the gquestion of the preamble, Quebec argued
for the Tecognition of 'le caractére distinct du peuple
québgcois qui: avec sa majorité francophona, constitue

~

l'une des assises de 1la —dualité .Canadienne:"2° Such a

~

definition of the French fact in Canada was the antithesis
of Ottawa's vergiOn of the ,Ffench 'faéﬁ which defined
francophone culture as a pan-Canadian phenomenon. On the
other hand, Premier Levesque objected to the preamble
containing the concept of afCanadian'”people" and suggested
that <Canada be described as a free association of provinces
since each province " should have the recognized right to
"self-determination.'"21 After h referendum victory
four months earlier, Trudeau was unwilling to accept such a
proposition and suggested that, "we think that Canada is

more than a union of provinces.'22

LD
ST
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Fundamental ifferences in principle;also divided the
parties' on the uegtioh of the Charter: Preﬁger L?e% of
Maditoba érgued»against the entrerchment ;fgxhe Charté;*\zg‘
act he likened to a "constitutional fevolutign," on three

v

related grounds: the Chartér would undermine the tradition

. of ‘pafliamentary ¢supremacy,‘politicians;are morejcbmpetengu )

arbiters ©f rights than judges;, and a Charter wouldﬁi;

—

politicize and undermine . the .independence of .. the
judiciary. Such was his opposition to the conqeﬁt of the
Charter that he opposed the recognition - of é&en the
Democratic Rights proposed by the federal government for"
rentrenchment. 'Opposition to the'Charter from\iizf:al other .¥_;
provinces was only slightly- hore moderate?3ifsﬁa\'1he

federal government would clearly be unable to find common

" ground for agreement if it was hoping to gain unanimous

approval of its proposal. | w

Finally, | 1rreconcilablé différences separated ~he
parties on the loﬁgest-standing issue . before them: tne
question of patriation with’an amending formula.. Without
an agreement on this issue, even a limited solution to the
constitutional Jimpasse, wherein the constitution would be
patriated  and yputatanding issues would be left to future
conferences gS?erned by a new amending formula, was
impossible. VThis- ultimate disagreéﬁent was perhaps the
most fund;hentab one from. the federal goyernmenﬁ's
perspective. In closing the.failed September 1980 First

~Ministers' Conference, 'Trudéau suggested that ?'5

-
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premiers supporting . the Vancouver consensus" were also
supporting Quebec's conception of a ”anada}\%nv which the

C. . ‘o . )
" provinces had a right to separate by incremcnts&through the
: L -

prowisions for opting-out of future constitutional
_ 5 ,

amendmen

24 . In opposing the <creation, of a

ckerboard Canada," he addressed the television cameras
nd argued that Canadians":::>~

have a desire that there be #ational institutions,
ané a national government capable of acting on behalf
of\ all of them. You see, provincial governments are
not constituted to do that. That is not what they
are elected for. I don't say they don't have concern
for the national common good, but their first job and
purpase, quite properly, is to represent provincial,
or perhaps at most, regional interests. L.
Thergfore, ‘the national government will have to
assume 1its national responsibilities and .-. . I will
shortly be recommending a course of action to
Parliament. z2s " .o

. ¥

Summary and Conclusion:
. - .
; | ».
« The quest for const¥tutional reform and a renewed
A

federalism * that- began? So hopeful “aftler the Quebec

referendum in May, ended in recriminationg’ : eptember 13,

1980. Once again the primal stress een the federal.

and provincial dgovernments, between Ottawa and Quebec, and

. .\’ . .
‘over the gquestion of who speaks for Canada prevented the

“

governments;_ﬁgpm resolving the long-running debate over the

patriation of the constitution. ,The September First

Ministers" Conference was filled with history lessons and

-
P .
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arguments over matters of principle: there seemed to ba !l ,

» o
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' conference

in the COnference s failure: =

little room for the conciliation b: what Premier'ﬁougheed

referred o as "two fundamentally different views about

18

Canada" and Prime Ministef Trudeauqcalled "a Canada torn by

two different conceptions."?26
Once again the different ccnceptions of .Canada were
expressed  and defended without quarter. For Premier

Levesque: the reason for the failure of the conference was

' Ottawa's centralizing tendencies: : i

la conceptlon de mon51eur Trudeau apres treize ans de
pouvoir me semble trés claire. C'est celle de la
centra;isation, d'un  gouvernement central dont.
l'attitude. -en . soi est dominatrice . . . qui va méme
jusqu'é ‘1! autorltarlsme. e e We hit against a
“wall, ‘the wall of a rigid, even 1in some  -ways
authoritarian conception of federalism. 27

For Prime _Minister Trudeau, the Premiers' call for

. deyolution was'unacceptable:

there 1is one view which holds that national Canadian

- policies on the natlonal Canadlan copmon good
ought to be. the ~results from each province acting
1ndependently to  maximize its own self-interest and
that 1is why Preﬁlers, naturally, if they hold that
view, demand -more ‘and more powers from Ottawa and
reject any strengthenlng of the powers of the

- national government.:2s . ‘ .

—d

Trudeau , rejected this view. and reJected calls for a

. . - v "
decentralization of powers, thus seallng the fate of' the

Y .’/' . Qh

R The <debate over _the: dibisidn'df powers was not the -

‘only dﬁﬁ%erence in- the conceptions of Canada that caused

the constltutlonal /7stalemate . ‘As Premier Blakeney

suggested the- perennlal -fallure to“:determine Quebec”s

AN
requlrements for constltutlonal reform played a la;ge part

3
oy K
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We misjudged the impetus fo;/fenewal provided by the
Quebec referendum. As a result, and I don't want to

be thought to be abrasive when I say this, but as a
result there were two agendas before us, one

19

constitutional renewal for Canada and the other the °

contiruing contest for the hearts and minds of the
people - of Quebec. In that latter contest, it seemed
to some of us that nothing offered was enough and
everything being demanded was too much. Until there
i1s some resolution of this contest I am.very much
afraid that success will continue to elude us.:2s

For Blakeney, one of the most intractable differences at
the constitutional bargaining table lay in the

‘OttaWa/Quebec divide.

Prime Minister Trijideau offered a further explanation
]

for the conference's failure in his closing remarks:

nous devons constater a la fin de cette semaine
qu'aucun progrés n'a &té fait en ce sens que nous ne
sommes d'accord sur aucun amendement constitutionnel
. Et pourquoi? Parce que nous avohs toujours,
depuis mille neuf  cent vingt-sept (1927), en tout
cas, dit qu'il fallait l'unanimité pour proceder

mais dés qu'une province ne veut pas, on ne peut
pas faire d'amendement constitutionnel, on ne peut
.pas renouveler le fédéralisme.so (

Tr. - political-procedural impasse, in Trudeau's view,

“blocked ™ the V:enewal of Canadian federalism and was thus

counter- to the national interest. From this analysis, it
was but: a small étep .tovthé concl.- ion that the federal
gdvernméntA should fight the tyranny of unanimity by
appealing to Westminster alone.

This stern, unilateral conclusion was the turning
point of - the intractable politicél battle over
constitutional reform and was also, ironiCally,'the first
step toward the partial feconciliation of November 1981.

The political divergences outlined in this chapter were



notfully resolved by the constitutional accord and it wog}d
be veryl difficult to argue that they ever will be fully
--resolved thrppgh constitutional reform. ’ Yet,
constitutional reforh is an 1important brocess. From the
political ‘séientist's perspective, the ideal consti#utidn
Qould be a political blueprint for the society it governs,
mapping"ﬁut the 1imits placed on governments, groyps and
individuals and outlining their preroéatives.' Ideélly, the
constitution would provide for an expression' of the
timeless values that umite Canadians, while also proving
itself capable of flexibility as Canadién society changes.

In order to fulfill these ideals, an understanding of the

constitutional reform process is crucial.

The recent negotiations over the Constitution

Amendment, 1987 at Meech Lake and at.the Langevin Block in

Ottawa are examples of the importance of the bargaining
process gfself in encouraging the parties to constitutional
; ‘

negotiatiahs to reach a consensus. Prime Minister Mulroney

chose to _adopt a new approach -- modelled, perhaps, on
labour relations lnegotiations -- in this latest round of
constitutional bargainind. The very nature of these

‘intense,. closed and extremely long-running sessions between

first ministers was seen by participants 2~ essential to

the creation of a final compromise. The two meetings

dealt mainly with one very specific matter -- gaining
L

Quebec's 'approval for the Constitution Act -- and a narrow

20

range .of related ‘issues at the bargaining table. These



changes  from the 1980-1982 bargaining process, when
combined with the political will to compromise and the
change 1in peréonalities at ‘thevgﬁable,“ produced a new
dynamic and the type of consensus tﬁat'had‘eluded the First
Ministers in.that garlier, more confrontatioﬁal era.

Thus, the process' of constitutional réform can be

important to the final outcome mf‘ negotiations. The -

following thesis  examines  the operation of  the

constitutional negotiation proce&s etween 1980 and 1982.

J -

This introductory chapter has éhown that the pressures of

Canadian federalism make constitutional reform a very
.
difficult undertaking and this thesis examines how those

pressures are addressed by the principal 1institutions

21

directly or 1indirectly involved in the constitutional

negotiation process. The Continuing Committee of Ministers
on the Constitution, discussed in Chapter Two, contributed
signally. to the first phase of the 1980 negotiatioﬁs ané
the CCMC's indirect 1impact on the final agreement was
pa;ticularly important. On the other hand,.Chapter Thr .2
\indicates that the First 'Ministers' Conference and the
bureaucracies of executive federalism reflected, most
clearly the divisiveness of the constitutional debate and
the difficulty of finding a balanced compromise. 1Finally,
Parliament - through the Special Joint Committee of the
Senate and House of Commons on the Constitution -- and the

Supreme Court assumed crucial and positivé new roles in

addressing the political tensions outlined in Chapter One.

“
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. These institutions are considered in Chapters Four and

<

Five.
Y
In conclusion, the basic political pressures in
‘canadian federalism found expression in the 1980-1982 round

of c¢onstitutional negotiations. These forces drove the

parties:, through the highs and lows of the Quebec

referenéum, through’ 'the circus atmosphere of the 1980
"summer roadshow, " through acrimonious first ministers
meetings, bitter Parliamentary debates and tanse court
cases. The passengers'on this,rdller-coaste; ride set off
with trepidation,, managed almost miraculqusly to sieze a
" compromise constitution along “the way, but noticed as)the
ride came to a temporaray halt that they had also lost one

of their fellow—passengers.

22



CHAPTER TWO

The Continuing Committee of Ministers

on the Constitution:

an _examination ¢of cooperative approaches

to constitutioﬁal reform

The day after the May 20, 1980 Quebec ieferendum,
Justiée Minister Jean Chretien set off on a tour of the
provincial capitals to discuss the issue of constitutional
reform.lt On June 9, the First hinisters assembled in
Ottawa and agreed on the ageﬁda for a new rognd of
constitutional negotiations. Ministers ahd officials on
the revived Continuing Committee of Ministers on the
Constitution were to study the twelve issues on ’this
agenda_2 during the summer of 1980. The CCMC meetings
were a crucial first stage in the patriqtion negotiations
and‘ were supposed to form the foundation for a final
agreement by the First Ministégs.at the end of the summer.

' Oncé . -again, the constitutioh:l Ireform process was in
motion. | |
| Chapter two examines the first étage‘of the 1980-1982
patriation négotiationsf that takiﬂg pléce. petwég the
First Ministers' Conferences of Juqe 9 anszeptember 8-13,
" 1980. During that period‘ the Contihuing Committee of
Ministers on the Constitutionl iCCMC)‘ br6ught togéthér‘
ministers and officials ‘from Aacrosé the country to enéxgs

3
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in negotiations which one participant described as '"the
most intellecﬁually ‘stimulating period of my political
life."3 While this chapter is 6oncerned more with the
CCMC process than ‘with substantive issues, the difficulty
of accommodating q?nflicting perspecﬁiQes on very poiitical
issues . within a cooperative forum proved to be one of the
princfpal.chgllenges for the CCMC process. |

Theb theme of this chapter is that the CCMC pla}ed an
important role in reachin; the final compromisé and the
chapter's conclusion 1is that cooperativ; apbroaéhes to
‘constitutional refoém hold important lessons for future
constitutional negotiations. After a general introduction
and | definifioq of cooperative federalism, the chapter
focuses on three 1issues: (1) the benefits of‘cooperative
iapp:oachesA.to constitutional negotiations such as ‘the CCMC;
(2) \a c&}tigal analysis of the CCMC process; and (3) an
examination of the argument that, given the éompéfitiveness
of constitutional negotiations, the CCMC 1is an obsolete
bargaining forum. -

The analysis in this chapter poihtg 'to"two‘
conclusions. ° First, the CCMC discussions were crucial to
the final outcome of the constitutional negotiations fof,
among other contributions, they fostered important personal
relationships and clarified the federal and proyincial,
governments' \positions and sticking points. Second, the

negotiations huring the "summer roadshow," as it-came to be

known by participants, point to lessbns in constitutional
9
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negotiationé' from the bygone era of cooperative federalism -
-- lessons that are important for future bargaining over

the constitution.

a

] | | .
Couperative Federalism: Definition and Historical

Background g

It is notably difficult °“to define codperative
federa;ism.‘ One can define the concept as the
accommodation of federal and provincial governments'

interests .through . extensive fodrmal and informal

vconsultation or negotiation at all levels of government.

As SEmeon_ suggests in Federal-Provincial ~Diplgmg.gx,

cooperétive federalism was based on the ideas that
collaboration between fede:al and p;ovincial governments is
necessary "and inevitable in a federal state apd that both
levels of“governmen; ﬁave a legitimafe voice 1n the joint
deﬁermination of _public policy in cerq5in policy fields;
Coor&inate as opposed ' to unilateral approaches to .
government were thus the hallmark of cooperative
fede;ali%m. The following -section looks back on the
i@étitutions involved in negotiations over the constitution
during the era of cooperative federalism, fer these bodies
were the precursors of the 1980 Continuing Committee of

ki

Ministers on the Constitution.

PR
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While it 1is misleading to place precise dates on the

era of cooperative federalism, for some of the practices
- . bxt

v

agssociated with it have been passed on and adapted to
executive federalism, cooperative federalism's he&day is
generally 'conSideréd to‘have lasted from the late 19508 to
the mid iQGOslA In those years, negotiations and

consultation through such bodies ‘as the Tax Structure

-Committee -with its Continuing Committee on Financial and

Economid Matters both\Qplsyed an iﬁportantfrole in policy
making and served as models for federal-provincial
diplomacy in other fields. Thus, during the 1968-1971
constitution&l‘ discussions, bodies. such as Committees .of

\

M;nispérs, the - Continuing Committee "%f Officials and the

‘constitutional secretariat were = modelled on their

couﬁterparts in the field of federal-provincial financial
relations. ‘Such bodies sought to somewhat defuse and
subsume open political confrontation through "behind the
scenes" consuyltation and negotiation between specialists.’
The establishment of a constitutional secretariat at
the Februany 1968 first ministers' conference was
potentially the most ambitious attempt to employ the
cooperative .approach in constitutional ﬁegotiations. The
secretariat was established to solicit and report on
propositions for constitutional reform from thé fedéral and

provincial governments. The head of the secretariat, Edgar

-Gallant, saw 1its role as "a source of communication and

ihterpretation ’ to facilitéte the development of
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understanding between governments."?® He also spoke of
the secretariat building on its contacté within the federal
and provincial governments in order to take on the role of
an "honest broker."¢

The . secretariat Qas’not a great success: it suffered
from a lack of vinterest on the part of many provinciel
‘governments, a lack of expertise among the officials
involyed “and unproductive general discussions that ranged
7tooedwiaelyt7 More impomtantly, provincial governments
'(witnm the' possible exceptionbof Ontario) did not trust the

v 3

secretarlat to perform its dutles in a neutral fashion and

, \were4aleer%r bf the secretarlat assuming duties that went

' . Y
Such distrust severely limited the

‘constltutlonal secretariat and its

‘ﬁ ing,"' full time joint committee of

v
gvd o~

V“ﬁheh cooperative gapproacn'@ N that'might have contributed to

ad

Y . v

and- could prove especielly

8" B

, permanence tbat the ad hoc, "dﬂ aga1n off aga‘J

first formed 1in 19D and then rev1ved in 198u —-, laclﬁ

g LI
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jfhg power to such a body, a coansultative forum

for such ongoing, long-term éctivities as
gaf gs of ideas and the examination of governments' and
other iinterested partieé' positions and interests in the
n’various constituﬁ}onal issue; might lead.to more effective
and less politicized intergovernmenfal communication. The
expertise, experience and interest generated since 1965
could. be harnessed through such a forum to help in
. addressing the unfinished business on the constitutional
reform agenda. |

Pwo fora that were also born in the years preceding
the Victoria Conference and survived the era of cooperative
federalism in a modified form, were the Committees of
Ministegs and khe Continuing Committee of Officials. fhe
former committees_were struck in 1969 to examine foﬁr areas
of constitutional reform: the judiciary, éfficial
languages, fundamentél_ rights and the - Senate.?® The
Continuing Committee of Officials enabled consti£utional
experts from the federal and provincial governments to
engage in preparatory negotiations and research. |

These committees were the 1inspiration for ' the
creation of the Continuing Committee of Ministers on the
Constitution in 1978. Following roughly the same foryat"as
its 1978 predecessér, thé 1980 CCMC met four times for
week-long sessions in..Montreal, Toronto, Vancouver and

Ottawa. The mandate of the CCMC was to discuss the twelve



29
agenda items assigned to it by the First Ministers and
devise ‘'best efforts" drafts on each issue'for‘further
debate and. . it was hoped -- ratifi;;tion‘bybthe First
Ministers at the end of the summér.

The advantages and di;a%yadtages of éucﬁ consultative
sfora are considered in.'the :following sections. :ritics
;ontend that cooperative -approaches to constitutional-
reform inyoive several real difficulties, 'as the final
pages of this chapter indicaté. - They argﬁe that it i;
inappropriate to déai'Swith,-cohstitutional iséues through
quiet  '"behind-the-scenes" federalfprovinc151- diplomach
Negotiating a matter‘that is 80 fundaméntal to the Canadiar

polity must be left to the ihion's\ highest political

leaders and ought to be perfoff_fébefore the eyes of the
nation, &Ecording-td th;s perspective. |

This thesis argues in ;aﬁggr of “a ‘more T"quiet"
fedetal-prévincial d;;lomacy. 6§; can distinguish between
the process‘ of drafting constitutional texts and ﬁhe
process of debating the value of :?ose texts. In closed'l
sessions officials are ac.ing on behalf of and under the
direction of .ministefs-who are the elected representatives
of the people. Thus, béth ministers énd officials have a
legitimate and important role to play 1in negotiations.
Further, Chapter Three points to the d:awbacks'of relying
on public, polfticized first ministers’ meetings in the

%ggrch for constitutional compromise. Bodies like the CCMC

providé‘ an important forum for the quiet diplomacy'thht is
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so important in' identifying problem areas and in seeking

federal-provincial consensus. Indeed, this chapter .

concludeés that the substantial benefits to employing th& ,".

5

- #
techniques of cooperative federalism 1in constlaut1onal” v

) .

$%

negotiations outweigh the ‘eosts assoc1ated w1th tﬁﬁse ;.“

techniques. e

The Benefits of Cooperative Apﬁroaches to Constitutional

Negotiations:

Analyses of . coOperatiye federalism - frequently

emphasize the sense of common purpose and common ih;erest

that arises out of close consultation over extended
periods between officials and ministers -- Simeon refers to
it as a '"sense of community.'3?© This sense developed

over the course of the CCMC's deliberations. Roy McMurtry,
Ontario's Attorney-General during : the 4980 1982
negoﬁiations, ‘points out that ‘participants in the summer
roadshow became -

a fairly tightly knit group. Despite our differences
we had become quite close friends over . the many
months . -of travel and deliberations. The human
dynamic that develops when any ggoup of individualg-
work together and socialize oW a perlod of time
usually produces a positive chemis & 11

|

4

Writing 1in near- mystlcal terms he adds that "*at times the
> b/ B
constitutional process was 5o shaped by 1its own "life

force' that it virtuaily defied ra%ional theorizing."12

Yet _students. of cooperative federalism13 have identified

4}
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several - reasons for the effectiveness of coopergtiQe
.ba:gaininé; fora and the following section examinessfour of
these as ;heY'relate to the work of the CCMC.

'First}v the 1individuals involved 1in the inténsive

consultation and negotiation processes often come to know

each other on a personal basis and are thus better able to

)

trust each other,ﬁ'exchangeﬁ information more readilytan
assess each other's positions more clearly. The'personal
"chemistry" that 1is both a cause And effect of successtf
‘negotiations is ? crucial part of the érécess.. Second, \as
ngmi1eY poin?s out in reéard to shared-cost programs, the
’ministers and,  especially, the offiéials -inVOlVeq; in
cooberat fora often share "common standards . . . body
of knowledge, and techniques"{‘ relating to their fields
dff expertiée. These common - bonds. help tight-knit

committees to form ‘an’ esprit de corps.!® - Third,

intensive work on a problem in a cooperative environment

often generates a sense vof commitment to the succeésful

resolution of diﬁférences, as well as a éommitmeht to the
proce&s itself, by those whbssare caught up in that
process. 16 ) |

- Fina;ly; the nature of the issue being negotiated
;ffects. the effectiveness of cooperative fora. Becausé of
tﬂé two preceding points, coéperative approacheg are most
effective in the more technical aspects of fede;al-
provipcial cooperation, as opposed to ‘more ‘general and

‘political aspects. Issues relating to forestry,
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agriculture or ~téx sharing are more likely to involve
éommonly agreed-upon, technical- solutions based oh

professional norms than are constitutional matters
: ' 0

involving ;inherently political considerations.in7 One
would thus expect the CCMC to address the less politicized

agenda _issues.' more effeCtively» than the politically-

| Ty . ,

- charged issues. .

'EaCh of these observations is confirmed by the
' ‘ e

experiences of the particigants in ‘the CCMC and Will be

examined below. - Turning to Ehe first of the‘observaﬁaons
on | the conflictfreducing elements in the ,cooperééive
negotiatin§ proceéses, participants confirm both the
formation of close persbnai connections and the important
sense of common purpose  during the summer of 1980.
' McMurtry ;uggests that tie most important result of fhe
summer roadshow. was that "a number of iasting friehdships
' wéfe forged which would provide vital links between the

respectivé Preﬁiers when the search for a.cohsensus was
renewed in the fall of 1981."t& "Indeed, the kersonal
conneétioné.,between Chretieﬁ! McMurtry and JRoy Romanow,
then Saskatchewan's Attorney-General, appea; to have ﬁla&ed
an importaht role__ in the formulation of the final
ﬁbﬁpromise.19 By the end of the summer of 1980, Sheppard
and Valpy report that participants in the CCMC process
"became a fairly tight crew."20

’ Cad

‘Through thgs close: personal COhtact, ministers and
: e , :

officialé were able to gain a better understanding of their
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countergafts' positions and 1nterests. Much of this
occurred outside the formal -meetings of the CCMC in more
relaxed, “aftef-.hours" circumstanc§§;21 Even in the
context of fbrﬁaliSessions) Romanow reports that

‘the ministers éttempted to break out of the mould of
structured responses: through a series of private
ministerial peetings, which  were akin to
constitutional group therapy sessions. The objective
" was to encourage the ministers to exchange freely
their own perceptions of the issues, to predict the
likely responses of their premiers, and to amend or

overrule, if necessary. the positions taken Dby
officials in the technical sessions.:zz

[

- In - sum, )the Summeffroadshow not only'helped to create the
‘contacts and pérsonal chémistry that proved to be so
‘importaqt " for the final outcome, but it also enabled the
parties to 1look behind each other's formal negotiating
positions. As McMurpry.observes, "in retrospect the major
value  of the summer of 1980 was that the represeﬁtatives of
each provinée gained a much bétter understanding of the
concerns df thelr sister brovinces."23
Second, Smiley's. point relatiné tb the common
backérounds and} common values of participants 1in the
admiﬁistratibn of cooperative federaligh is also generally
confirmed by the -evidence from the summer'roadSth. Fer
examplé, Shebpérd'and'balpy argue that
| at the heart of the interpersonal, relations emanating
from the roadshow ~were ‘“the lads,' Romanow and
McMurtry, 1little Roy gnd big Roy. . . .. Their
friendship went back "o the mid-1970s, when they
would rib each other about violence in sport and

about who, as attorney geneéral, was getting the most
national publicity for prosecuting hockey-goons.z4
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It 1is perhaps a little simplistic to emphasize the

cdmmon professienal background of the participaﬁts; for'
these ~ individuals came .from many different cultural
backgrounds and represented Erovincial' governments with
differing agendas, -interests, "positions~ and political

o : ] .

. parties. Nevertheless, many of the officials involved had

negotiated with each other over constitufional matters

~

sirice the late 1960s. Mel Smith of B.C. and Peter Meekison
from Alb;fta participated  in, }he Victoria round of
negotiafions as officials. ‘Quebec's Claude Morin had been
a constitutibnél advisor to governments in Quebec since the
early 1960s before entering eleétoral poIiticg. These
individuals and many of their colleagueé.understooa the
"rules of the game" and had been'plaYing with or against
eaéh other for many years. The degree of commitment to a

‘sqccessfdl settlemgnt and the degree of cooperation between

these indidviduals 1s hardly ‘surprising: they had alre.dv

been throqu so many vears of failure together.

Perhag; in part because of the personal
understanding, commitment and the cooperative orientation
of {hé discussions, the CCMC‘sldeliberations, as weli/as
, thpée_.of the CCMC's sub-committees, tended to be moye
" oriented toward problem-solving  than toward gaining
political grbund. The participants, according to Romanow
"genérally- gndeavoured t~ submerge theif political and

ideological differences while engaged in the federal-

provincial. discussions at the CCMC level.'"25 For
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]

example,‘ none of the provincial participants had a .mandate
to discuss ‘an entrenched Charter of Rights yet, with the

exception of Manitoba and Quebec, they set aside their

’ objections to the principle of entrenchment and agreed to

participate 1in the discussions over what provisions should.
e,

. “
be included in ‘the Charter as this item was a part of the

general negotiating agenda. These provinces benefitted .

from participation in the cooperative processes ofﬁthe'CCHC

and it was in their interest’to protect that cooperatjive
g RS o7 gy T

process even when partigipation involved:a cogpromise on,

: ' v Lo

principles. R S

*

-r

«

This point lends support to the thirdydbservatﬁdn en .

consultative arrangements to become committed both to -the

. . . * . 7 . .
negotiation process and to a successful outcome. This

Y

powerful sense of commitment was, in -the: words of one

participant "perhaps more than wasff gqu for us_

Ed

psychologically"2¢ in view of ‘the sd%séqueht failure of

o

the September First ‘Minister's Confér@hce; the good-will

0

and high expectations generated during the summer roadshow

seemed to be all for nought. Several participants believed

that agreement was possible on certain~%genaa’items as the

CCMC made substantial progress on hegotigtions over the

reform of the Supreme Court, family iaﬁband equalization

paymei.ts, 27 but as McMurtry notes

we had had the benefit of a personal interaction all
summer long that the premiers had not enjoyed. . Our
commitment to making the political process work was
not to be shared by many of the first ministers. The
unresolved ''gut" issues -would ovegﬁhélm everything
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else on the agenda.ze

This evidenge supports the final observation relating

to the difficulty of finding a éonsensus on general, as

opposed to "technical," policy issues through the processes

associated’ with cooperative federalism. The areas

<

involving the least disagreement in principle were dealt

with ‘much more' effectively than the more politically-

chq{ged"&é@qda items. Indeed, officials felt that whenever

negotfgtiQns became politically controversial at the

hinisteri&l' level,: the issue would be referred to the

officials for further study; One notes that the CCMC

failed to'create a canensus'éh any of the more "political"

N

matters on the 1agénda. . For example, one meeting of

officials qﬁut forward twenty-seven different proposals as

to what might or might not be includedﬁin the preamble to -

the

conséitution.29 Despite this' brain-storming, the

“‘Commyttee'”failed to find a compromise, fdundéring on the

difficult _isshe of recognizing the French-Englsh ‘duality in

“Canada;

-

‘winority language rights led to a disheartening close to

A s

b

"iﬂ}Indeed, basic differences  over the principle;_of

PG

(N

_the étress. of the roadshow's final hours led to a

tempestuous  three-way debate on the issue which many
felt - underlay the whole proceedings -- minority
language rights. Nearly shouting, their faces

. contorted with. rage, Chretien, Morin, and McMurtry
.. assailed each other's assumptions and positions from

their various solitudes.io

!

Contraéfing?’a piéture 9f friendly personal feiatidns and

% A
BN
¥l
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sincere problemféolving discussions at the level ef the
CCMC with a picture of perverse political obstinacy at the
level of the FMC is thus somewhat misléadiné. One can also
question the willingness or the¥ability Bf the parties to
reveal their bottom lines in preliminary negotiationg éuch
as th% CCMC. The CCMC process provided information for
important preliminary soundings of the"pa:;ies' positions
and sticking points. It was also most useful in déaling
with the 1less political matters on Ehe bargaining table.
Neme;theless, bargaiqing over. broad-constitutional reform
1'involves inherent 'éolitical trade-offs: even the - most
cooperative of procésses could not overcome or disguise the
real ©political differences between the parties to fﬁe‘

summer negotiations,

i

‘Having seen the benefits of.éooperative approaches
M

such as the CCMC process to constitutional negotiation, one

-

can suggest that .the cooperative era in Canadian government
‘holds certain lessons for preseg} and future bargaiqing.

s

The CCMC fostered close personal connections that proved’tqa

be cruciél *in reaching the final agreement, an eséiit dg;f'
corps built on thé' common experiencé of past failugej_aﬂu
commitment among the participants to the success Ef?fhe

negotiations, and a better understanding of 'both-gcﬁég_T
technical iSsués on the bargaining table and the politi&gif"
differenc;s‘ separatihg the parties. In sum,;the CCMC's

cooperative but tough bargaining was a crucial contribution

to the entire constitutional negotiation process.
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A Critical Analysis of the CCMC:

In addition to examining the benefits of the CCMC

3

process, one must ‘éxamine the criticisms aimed at that

‘process 1in order to answer the question of whether the CCMC

was a success or a failure. Some might argue that the_

subsequent = debacle at the  September First Ministers'
Conference 1indicate that the summer negotiations‘were a
fa;lure; Many . observers, including some of thé
participants, have suggested that the CCMC's efforts were
yasted, citing the first ministers' failﬁre to ratify any

of their ministers' and officials' proposals. Sheppard and

Valpy conclude their'commentary on the Continuing'Commitpee‘

by stating that

nthe work itself was of no consequence.' When the
first ministers stepped back 1into the spotlight in

{f -

¢

September, the proceedings stopped dead; the fruits -

of the summer's labour were gathered into tidy piles
and mulched, 3!

However, the success or fgilure of the CCMC should be
judged not on thg basis of the flksi ministers' failure,

but on broader grounds: this chapter concludes that the

summer roadshow provided botht the seeds of the eventual

- settlement and fertile ground for the negotiations 1in
- 1981. ‘The following sections examine the critiques of the
2

'“‘CCHC process.
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”R}Fhough! the CCMC participants felt that a general
consensus on several‘agenda iséues had\beeh:attained during
the summer of negotiations, any finel deeision on the
agenda litemsﬂ Qeﬁldehe a political one.- One can defendvthe
CCMC process by empha;IZingegpat meaningful dialogue must
involQe the clear expression of‘aifferegces as well as the
discovery of areas of agreement -- th;;\\pfingiple-was:
reflected in the use of.ﬁbest efforts drafts”" as a tool for
seeking consensus and defining differences. Understanding
_ the divergent interests that underlie. the parties'
'*\positions 4s a prereeuisite to finding the means of
reconciling the opposing sides. The CCMC fosteredvthis
understanding - Romanow concludes his analysis of the
summerv‘ roadsheﬁii by stating that "the 1980 CCMC was
successfulﬁ in .one regard: it identified the &ifferences
among the governments on ell-the issues asSigned to it. To
this extent, it fulfilled its mandate."3?2
Unfortunately, Romanow weakens his assessment of'the
CCMC ‘by going on to make' two claims: ?It failed,.. to
bridge the wide gulfs between governments on contentious
issues: in fact, the summer-long process only exaggerated
the. differences.'"33 Both“ criticisms ofé the summer
negotiations bear examination. First, Romanow's charée
that the CCMC exaggerated ‘the differences between the
, , ‘ - .

governments is inadequately supported ‘'and open to

question. One might ask if the gulf = could have been

narrowed through the CCMC for Romanow himself admits in =~ -
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other writinge tﬁét’ two fundamentally opposing iiews of
Caﬁadian federalism existed throughout the constitutional
reform process, as ihdicated in Chapter One.3¢ Far from
qxaggerating the_ df%fére%éés between the parties, the CCMC
arguably did nothing more than reveal that.wide ideological
gulf and clarify fhe qgvernments' "bottom lines" -- both of
which already exist;d before‘negbtiations began.

Each of the élements Romanow cites to buttress his
case relaﬁes‘ only indirectly  to the CCMC process. When
Romanow concludes that there were

a number of irritants to the process, such as the

Pitfield memorandum, /the continuing designation of

matters as either ‘“people' or ‘government power'

concerns, -and the retreat by the federal government
from several of its 1979 best efforts positions

[(which] served to sharpen the differences between the

two groups,3?®
he 1is alluding ;o; respectively, a rfederal government
strategy document, .leaked\y in  August, examining the
possibility of unilateral patriétion; the federal
government's bargaining strategy ‘fcr controlling the
tfade-qffS' made du;ing the constitutional negotiations; and
to the tougher bargaining stance of the federal government
in the 1980n§égotﬁations. Ea;h of these factors stems from
discussions and ) decisions at the hiéhest level of the
federal government and were not a product of the CCMC
process,' but were pe;ely influences upon that process.
Thus the sources of acrimony described by Romanow éame not

from the CCMC process itself, but largely from the federal

 government.'s broader strategy for'v patriating the
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constitution. Unlike in 1979 when it was a lameQduck

administration desperately trying to 'survive, after its

phoenix-like rise from the ashes of defeat in May 1980 tha

‘Trudeau government was driven by a mission to renew

Canadian federalism and to save the country through strong

leadership: it was 'not in a mood tq compromise on that
. iy :

- mission. -It 1is therefore incorrect to attribute, on

Romanow's grounds, .any -exaggeratibn of ;the differences
between the parFies to the - CCHC 3f6r, as chépter ‘one
indicatéﬂ?f?the differences betweenlfhe two sides were WGrY“
great.

Second, Romanow's criticism of the CCMC process for

failing "to bridge the wide gulfs between the governments

on contentious 1issues'¥® is also somewhat unfair. The

mandate of the CCMC was not to build the very long bridge

that might spanq those gulfs -- its mandate was to lay the
foundations and erect the abutments for the first ministers
to build upon. ;Agenda ifems such as the Charter of ﬁights
and tﬁe amending formula could therefore not fruitfully ?9

-

discussed 1in isolation from each other. Major political

compromises and trade-offs on a broad’”gackage deal'" were. .

to be crucial in reaching the final settlement. Given the
political importance and the complexity = of these
decisions, it is not surprising that such trade-offs should

be left for the ‘'first ministers so that thése with the

final responsibility for such major political decisions

would be 'directly.‘involved. The CCMC appeared to be -

Ry
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relatively successful -- certainly in coqt@?st to the
September 1980 First Minister's Conference which followed
-- at reconciling differences over the lesd "political"
agenda itehs, as was . indicated above. It was thus
successful at carryihg out its 1limited role in the

negotia

Roméngy admits - that "when there 1is a conflict of
values, @i that created by the 1

9 . L
of entrenching rights
and the importahceucf various rights, political bargaining

is inevitable and\ien y

- L &

yirable."37 -Bridgimy the gqulfs

B 2 political matter than a

- %ﬁéechﬁical-administrativef1&f€’”” and thus was unlikel? to
;%§ f;fhave bee? “achieved through the work of the contipuing
" committee, given the fole of that committee. Taking
anothér’ perspective on‘ the CCMC process, the "failure"
Romanow ascribes to that process 'might "also ‘be seen as
resulting from one of the crucial strengths of the CCMC:
its history of seeking to avoid politically-based
confrontation apd of resolving matters on a pragmatic
basis. ' )

| The yanswer to the question of whether the CCMC
process was a success.depeﬂ&s on one's measure of success.
For Romanow, .the achievement of a@compromise over all the
matters on the constitutional agenda appears to be the
critefion er success.. This criterion is inconsistent with

the CCMC's original mandate. That mandate provided for the

CCMC to clarify the parties' positions and draw up "best
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efforts drafts" in the hope that remaining differences
might be resoived in a broad package deal by the first
ministers. In sum, the CCMC had neither the mandate, nor
) thefgéapability to ‘make' the complex Poliﬁical trade-offs
‘necessary for reéching a final agreément.
Measuring the CCMC's ' performance against this
.mandate, one concludes that the CCMC was a éuacess.- The
evidence presented above relating to the imporgant
friéndships, the compromisei over the more technic&i agenda
“ jssues and the commitment to reform fostered by the CCMC:
supports this concluéion. A foundation%ég?ii'reement was

5
in place prior to the September 1980 FMC, but- the First

il
Ministers failed to build on that foun@ation.
Although one can conclude that on its own terms the
CCMC was aAsuécess, Romanow's criticism contains important
lessons regarding the _weéknessés in the CCMC process and
the . cooperative  approach to federal-provincial
negotiations. Before drawing final conclusions about the,
vvalue of the CCMC inéithe constitutional negotiation
process, ORe must conside; the arguments :egarding the
obsgleQEence of cooperativé approaches to bargaining over

" the constitution. The following section wexamines this

broad critique of the CCMC process. .

Pol
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The Obsolgscénce of the CCMC:

"Critics of the CCMC and of cooperative approaches to
constitutional negotiation would argue that the nature of
the nation's political 'aéenda, of the demands for
constitutional reform, of ;he,nation's/political leadership
and of new demands for ﬁbbenness" in govefhment have
rehdered’ cooperative bargaining processes guch as the CCMC
obsolete. - These critics would trace the first steps from
cooperatibn to u ilateralism to the new political demands
of - the mid-1960s. | With the Quiet Revolution came the end
of ad hoc, piecemeal adjustments to the working relations
between’ the{lfederal and provincial governments.38 With

the Coﬁfederatian of Tomorrow Conferque~of 1967 and the
Constitutional Conference 6f'1968 came the realization that

constitutional reform was to become a protracted, public
and highly ‘politicized exercise. The cpnstitution now
appeared on the politiéal‘agenda at thé highest levels of
the executive branch of government. The nature of the new
constitutional demands was 1inherently very political and
was thus thrust into the hands of the nation's highest
ﬂpolié&cal leadership: cooperative approaches became less
relevant when demands for constitutional reform iﬁvolved
basic political &psues. Thus, the 1inability @bfcyghe
ministers and officials particfpating in the CCMC to’bridge

the political gulf between their governments is arguably

symptomatic of the growing politicization of the

¢
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COnsthgtional review process and the\reneﬁed importance of
constitutional reformoog the nation's politicgl agenda.

AJ second, closely;related,,a:gument suggests that the.

nature of the issues on the constitutional agenda in 1980
‘has antithetical fto coopérati§e‘bargaining approaches like
the}‘CCMC.. The negotiations in the early %9805 contained
many 1issues such ag‘the allocation of powers over offshore-
resourq&s, fisheries, and\powérs over the econbmy that were
perceind as zerogéum issues where one side's gain was the
other's; loss. The negotiétions therefore took place in a
cohp?égtive politicaf environment as governments competed
to arrogate power to themselves.

As Smiley points dut, cooperative aﬁproaches to
bargaining are more likely to succeed "if,the_participanﬁs
are more committed to thé substantive results of particdla:
policsgs ‘than to  enhancing the influence - of their -
‘respective governments.'"3? The hature oé the negotiation
process is affected by the nature of Ehe‘ issue éb be .
negotiated: it 1is diﬁgicult to negptiéte distributive
pblit;cal issues, 1in cooperative fora. ™In sum, cooperative
approaches became increasingly suspect as the parﬁies to
'the' negotiations broughtJﬂmore\ divisive 1issues to.’the
~bargaining éable -- most pr;vinces were not ig‘the least
interested 1in carrying out close, cooperative négbtiapions
on giving the federal uv~vernment new powers over‘-the'

economy and thé federal government had 'little interest in’

findihg a solution to negotiations on devolving its powers

s
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»xbver .the'vfiSheries, for 'ekample,'~tThe evidence from the
s_u}nﬁ\éf | foédshow %;;indic_ates that cooperative processes arev
least effé;éi?e~.fpr addre;sing divisive issues‘réqui;ing
pblitical trade-offs such as those 6n the CCMC ageﬁda.' |
Third,‘ pefsbnalities .Pérhaps; played a part in the ;;
‘decline of the cooperative vapprbach to constitutional
negotiaﬁions. While first ministers have'often acted in
competitiyeh'andi confrontationalimanners’aﬁlother‘points in’
. canadian history, the maturihg of a generétion of political
leaders %ncubated under teievisign; lights and'reagéd on
federal-proﬁincial conflict‘@perhaps .C6htributed» to the .
shift toward :more confrontational andv~public bargainipg
fora..- Justice ‘Minister Trudeau's Liberal party leadership
aspirations bénéfittéd immensely from 'the h&gdfline;
approach he took with Quebec during the 1968»conférence.
Premiers' elected on provincialist platforms benefittedﬂfrom
the public exposure gained in takihg toﬁgh stances against
the feder?l government. The FMC thus becaﬁe a favorite
forqm‘ for pfime_{ministers and preﬁiéré who appeared‘to
Vdelighﬁ in atfa¢king each other's policies and positions
publicly. thile_ it woula be an oversimplifiéation to
attfibuté ‘the decline of cooperative apprdache; in .
constitutiona1~ _negotiatidns to J the  rep1acement' 6ﬁ
individuals such as Prime ﬁinister Pearson and Premiers
Strom, ‘Bourassa andeméllwobd with the more combative Prime
.MiniSIer_ Trudéau - and Premiers Lougheed, Levesque and

~ Peckford, a congruence between these two dévelopments may



47

‘be noted.’

4

Fourth, this leadership has  re-structured the
éxedﬁff@é . branch in Ottawa and 1in several provincial
& & ", ‘ _ | .
cap¥talf¥ 50O that government has become increasingly

) . . ' . . . .
centralized since the era of cooperative federalism. Adie-

nd Thomas point "to the new "rationalism" in government:

métivated by

a desire to re-establish political control and to
achieve the horizontal .coordination of program
activities of departments . . . functional
collaboration and incremental adjustments among
program specialists sharing sgimilar outlooks .
was replaced by the: - clash of grand policy designs,
conceived = often by new-style "political
administrators" in the central agencies.so : ‘
This point 'is somewhat .less applicable to the case of
constitutional issues as constitutional reform, at least
since the Quiet Revoldtion, has been at the center of "the
clash of grand policy designs." Nevertheless,
constitutional issues can no longer simply be addressed on
their individual merits by members of line departments:
each 1issue forms a part in the larger pian orchestrated by
"central agency strategists. It is thus no longer possible
for Juystice Ministers 1like Guy Favreau quietly to shop
arognd the provinces in search of an amending formula. In o
sum, the perceived need to gain greater political control.
over officials and, indeed, over ministers, has reduced the
opportunity for reaching ad hoc, functional compromises in
coopgrative faghion at a non-political levél. For this

reason, no true "agreements" could be concluded in the CCMC

-- even the best . effof%s drafts were fmerely tentative
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positions taken pehding both' the gesolutioﬁ of negotiations

over oth;r issues on the agenda and the cdnfirmation of

each delegation'svfirst minister. |
Finally, a deéire fof greater openness in government

grew into a political issue during the late 1960s.4! A

sense that federal-provincial negotiations :epresented'a

third level of goverhment contributed to the desire for-

greater openness in those relajaens. The political nature

of the constitutional agenda and the personalities involved
in the negotiations both lent a more public profile to the

constitutional reform process. This was arguably a healthy

development, for one of the criticisms of the cooperative

approach to constitutional reform lies 1in shefisecrééy

L3

associated with parts of that process. According ;to this
argument, executive federalism, with its public debates and
publicized FMCs is a more opén approach to federal-

provincial negotiation. In Smiley's view, cooperative

Ve

processes have declined in importance as S T

£

federal-provincial Trelations have dealt increasingly .

with policy matters of the most fundamejtal kind;

‘matters which a democratic community  has a
disposition to settle by the processes of free and
open debate and political competition.z

In_sum, given the nature of the new constitutional -

‘ " .
demands made in the wake of the Quiet Revolution and the

promises for a ‘'renewed federalism" made after the Quebec

Referendum, the nature of the difficult issues on the

’

constitutional reform agenda, the rise of new personalities

with more confrontational approaches to federal-provincial =

s ™ e
5 i

)
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negotiation, the greater political tégtrol over ministers
//;nd officials, and the desire to address ‘fundamental‘
constitutional matters in public fora, one can understand ™
why the CCMC appeared to play a somewhat secondary role in
the negotiation of.constitutionafdreform. However,. as thé
concluding .section of vthis chapter suggests, 1t 1s an
oversimplification to .argue that the CCMC is an obsolete
mechanism and that the First Ministers' Conference is the
only aﬁbropriate body foriconétitutional negotiations. The
CCMC was crycial to the attainment of a %inal accord in
N&vembef 19 and a similar mechanism could play a very
important role in futuré constitutional negotiations under

the new amending formula.

Summary and Conclusion:

Negotiation 1is ubaééd on,‘trﬁst and one of the moét
importént contributions of the CCﬁC t¢ the constitutional
.;efofm, proce;s. 1ay“ in‘ its fostering of the_ mutu&l
uhderstandingr énd " trust without which compgpmise over
controversial political ' matters would- have. ybeem
iméoséible. Alﬁhough thel CCMC fulfilled its mandate b?
devéloping draft téxts'of amendﬁents and thus poihti;g the
way _to agreement in i980w only after the political will to
 c9$ﬁromise 'developéd éouldvthe key participants in the CCMC

" lead .the first ministers toward a consensus in November

/

Lo
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1981 ‘ In spite of the weaknesses noted above, the CCMC was

a cruc1a1 cog in the machinery of constltutlonal reform.
The‘ CCMC helped the partles to understand the issues
and differences between’ them’ fostered a commltment among »
» its part1c1pants to a successful compromlse and created the -
fcpersonal contact necessary for agreement By eschewing the
politicai -.posturing ' apparently endemic to the  first
ministers;'iheetings‘vand by negotlatlng in closed probem&~

/

soiVingv;sessions,u the part1c1pants were aple to make real

’

piogress -- partlcularly on t e less polltlcally sen81t1ve
R f'éeform& issues.' . As Smlley« has suggested 1n relatlon to
‘ federal-provinc;al.' bargairing, - "the 'success of:' the

li

governments concerned in reachlng tolerable settlehenté“

R requlres a con51derable degree of 1nsu1at10n from pub$1q1ty

and from certaln ) var1et1es; of partlsan polltlcal ’

o "pressures-"‘a « The CCM@ ‘was one ,of thé few forasin the
}constltutlonal negotxatlon process w1§%§such 1nsulatlon

1

Indeed ;in the post Meech Lake era ok constltutlonal

reform,. 'a‘ body,,llke- the GCMC may : hazg;:g;en greater ‘\\

relevance than in the 1980 1982 round .of negotiationsﬁp \

B 4
s

While fundamental ' princ1pled ,dlfferences onﬁmany issues
stfll remaln, w1th the 1nclu51on of Quebec and the splrft
of compromlse that was evident in the Aprll 30, 1987 accord

Yo itg-may be” p0881ble_ to return to a less confrontat1onal
‘ . ) t " 13’
'approachv‘to, const1tut10na1 négotlatfbns . Matters such as

K

the qUestion' of flsherles Jurlsdlctlon -or the analy51s of

senate : reform" or . perhaps even the descflptlon and
A R o : . . c i 4

R
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recqgnitiod of aboriginal ’ rights will require more
inteusiue and longer-running negotlatlons than the issues
1nvol¥ed in the remarkably brief mulitlateral stages of the
Meech \ Lake negotlatlons | Such complex, - technical
negotlatlons are well- sulted to a forum like the CCMC.

The, ongoing importance of the CCMC is particularly
relevant\ in view of the difficulties often associated with
the Fir%; Minsters" Conferences It would not be a
exadgeretdon to claim _that during the 1980-1982 round of
negotiaridps an .agreement. between. fOttawa and nine‘
provincial. hgovernments was reached .in spite of the

| ~ , :

d1ff1cult1es presented by' the first ministers' meetings.

That argument is developed in chapter three.



CHAPTER THREE

The First Ministers' Conferences:

An examination of the failure of executive fedéraiiém

Constitutional reform has traditionally been a matter
negotiated through conferences involving the federal Prime
Minister ahd provincial first ministers. Chapter three
examines _the proposition . that ° the First Kinisters'
Conference (FMC) 'is a bargaining fofum_markeduby.serious
ldrawbacks. The disastrous September 1980 conference was a
failure that exacerbated' tensions between governments andi
dissipated the igoodwill generated ‘%y the CCMC -- as Jean
Chretien -has suggested in relation to the CCMC

thé'ﬁrapport was so gonod, in fact, that ;‘oféen:WOndé}

what might have happened if we had been left to

.negotiate the conclusion. Instead, as was necessary,
reverything was passed up to the First Ministers'

Conference, which  immediately degenerated = into .

disaster.:

- td

Even the successful 1981 conference wds headed for disaster'
before being piloted to“safe watg's by key partiéipantsdin
the CCMC. These failures/ and difficultieéy cannot be
attributed solely to the nature of theiidstitution ifself,
as chapter one indicated, but this chapter condludes that
the FMC 1is at least partlf resbonsible for the difficulty
in finding a éonstitutional‘consensusl /
lThis chaptet doeé not‘focus narfowly dn the FMC, but
. examinesv the fMC within thd coﬁtekt'of the déveldpment of
executiveg.federaidém. Aftervdéfining and introducing these

,
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terms, the chapter examines the performance‘of‘the FMC as
an institution involved in the search for a constitutional

compromise and concludes that both the FMC and executive -

{

"federalism hindered the search for a renewed constitution.

; ‘ - .
Definition and General Introduction:

-

v o e
;%f&in his stddy'bf federal—proviﬂcial bargainingr Simeoﬁ
sugéeétif\ "one process stands oﬁt as a distinctive
Chgfacpgyis#ic of the Canadian federal sysfem... This ista

o , _ L )
process of , direct negotiation between the executives of

different . goVefnmentsL which D.V. 8Smiley has termed
- “executive federalism'."2 Executive federalism 1is the

g;ﬁerm * that has most often been used to describe the

sy . .
'ﬁ.?;agggement of federal-provincial relatioﬁgpain the late
15";05 and the 1970s -- the period following the era of
cooperative fe@%ﬁbliéh, Stevenson suggests that the "moét
chéracteriéticlh?ﬁstitutional manifestation" of _executivel

;éédefﬁlism"is the FMC.?3 . Executive federalism meant not
‘”jusg"%»that federal-provincial ‘relations wer%: conducted
Largely by thg prime minister and premiers; but also thgt o
thes; reiationé Ewere conducted in an increasingly
conflict-ridden forum: the First MinistefS' Conference.
Federal—pro&incial relations‘thréughout the 1§705 and

early 1980s were marked by bitterness and acrimony. It is

N
\

difficult to determine whethér/ the FMC exacerbate?\iﬁi§/~\\\



acrimony or if it was merely the site poisoned by'the
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. i ) ) . s f
discord .between goVernments over very controversial issues

such as those ouéiinéd in chapter one. Nonetheless, the
following ‘chapter indicates that the FMC is a' flawed
. s ~ : : -g'
institution. ) '

~Before examining the dmawbacks of the FMC, one fan

recognize its advantages. . First, the Conference is the

mosf important decision-making body for federal-provincial

" negotiations and is thus, - quite. properly, the ultimate
forum for making definitive decisionk on constitutional
'matters. At the time of the patriation négotiations in

1980 and 1981 (and, arguably, even after the creation of an

amending formula), no other single forum could examine

constitutional reform with the augydrity of the First

Ministers' Conference. Second, it provides a public and

)

relatively open forum for the federal government and the

provinces to-_éxplain or defend their positions. Third,

. . [} S »
tﬁg? FMC = ensures that politicians, as opposed to
bureaucrats, control the most - important aspects of

tederal-provincial relations. Nonetheless, both the FMC

and executive federalism - contain serggus weaknesses as
. \ )

means of resolving conflicts over the ®onstitution.

A more critical perspective on the FMC would

b,

‘recdgnize'-the diffiqaﬁty~ of reaching compromises in that
. . -
forum. Whiie significant agreements have been made through
[ . » )
the FMC in the past and a significant accord was wrought in

1

the 1981 - conference, one student of constitﬁtional reform

®



described the first ministers' meetings on the constitution

as a "half century and© more of failure."4 Each of the

posifive aspects of the FMC cited in the previous paragraph

i1s accompanied by negative effects on the likelihood of "

reaching agreement T throuéh negotiations among first

I

ministers. = Paradoxically, .the strengths of theﬁﬁyc are

g::i\\\also'(its ‘weaknesses. The following pages examine each of .

these strengths -- the power of the forum, its opeﬁﬁéss and

“the political ‘control ‘it exerts over federal-provincial
. redations -- in detail, contrasting the FMC process with

that of the CCMC.

A Critical Analysis of the First Ministers' Conference:

r

Turning first to the powerful nature of that body as
the wultimate arbiter in federal-provincial matters, the

importance jitself of the FMC fosters a tendency in the

first minigters to protect their bargaining‘position and to

i & ayéid 0"s}ﬁ%fg(yiﬂg from the safety ' of those prepared

(. o N

Ytivps: - It is difficult for first ministers to show

NN

. RN | o
" political ¢prikEiples from fellow negotiators who are 1in
B 3 - w

turn intent on standing by their often incompatible

‘g;}principles. thvonly'are important political principles on

-

the table during constitutional conferences, but political

careers are also made and perhaps 1lost before the
.9 : '

- L».

. RS 7 , , s ‘
:they are iﬁ%tentratlng on defending- their
Y . - 4%‘.‘ B .

5
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television cameras. Thus, it becomes very diffieult for
first ministers to compromise, let alone to "back eown," on
important . political issues debated in the nation's highest
) federal;provincial- forum. before a natienwide television
“a'_audience.‘ Smiley points out that in the FMC "the cap:city

«

to reach agreement is very much circumscribed by the

56

divergent policy and partisan political interests of its

members. "%
Given . such differences, the high stakes and the
publicity at each new cenference, the FMC tends to

encourage négotiation baszed on cerefully-prepaﬁgd,'fixed
, ~ (“ 3

positions Erather than on the orientation toward flexibility .

and joint pﬁgbley-solving found in ?he CCMC.  During the
1980 conference, tﬁe political costs df appearing to be teo
conciliatory and the® incentives in the bargaining‘brocess
for governments who "held out" meant.that_a certain amount
of political posturing was eqdemic to the pa;ties'.fixed
pesitions"and prepared texts. fﬁas&even when the weight of

public opinion was firmly on the side of frghing a

compromise and patriating the constitution, the wfirst

{
ministers had to proceed cautious@y. In sum, by pushing
kA B‘ oL

the first ministers to juggle with their principles and

% political fortunes, the "high-powered" nature of the forum

fosters caution over compromise and timidity over

’

flexibility. *_
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Such dlfflcultles ~exacerbated the personal tensions
between the glrst ministers during - the '1980f1982

constitutional negotiations. Referring to premiets in the

by‘

57

Gang of Eight, Sheppard and Valpy_pave noted’ "the 1ntense j

personal  dislike - manyvsagt

Trudeau, " adding that "wheneva; §p:
. ,f; <

name was all it took to get the blle secretlng "6 First
: i ,

T . _ _
ministers' reunions prov;ded an ,outlet ‘and'stlmulus for -

this type of an1m051ty For example,‘the'September 1980

pre-conference dlnner ‘played an important paxt‘in‘undoing

the hard work and optimism generated by the éCMC:meetinge

of the summer. Following that diéastrdUdeinnerk‘in_which‘

"the obvious animosity between some of tﬁeVEnglien:eheéking
vpremiers and Mr. Trudeau was w1tnessed by a gleeful Rene
Levesque," Roy McMurtry telephoned his w1fe ‘to say that
"the meeting of first mlnsters_ had for ll‘*practlcal
purposesrended before‘it-had begun."’? | |

No matter how powe%ful the actort i volved, placing
the constitutional negotiatiens in a for um marked by such
political competition and persopal anim&éit&-u&igarly
reduced the likelihood ef agreement between’the‘partles
The contrast between the first ministers' outlod&s and the
ministery' approach 1is remarkable. As McMurtry :alns,
the ministers n S B

had had the benefit ef a persormal interaction all

summer long that the premiers had not enjoyed. Our

commitment to making the political process work was

not to be shared by many of the first ministers. The

unresolved ‘gut' 1issues would overwhelm everything
else on the agenda:s

o d
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In spite of the efforts of the CCMCVand7the Eérticipants'
high«-hébes on several agenda.items, when it wﬁs fa-ed with
the differences described 1in chapter one, the September
1980 FMC resulted iﬁ yet another failure.

The November 1981 confergnce might have followed the
same path% as 1its unéuccessful predecessor if it had not

beeﬁ for ®ertain CCMC ministers who played a key role in

"helping the first ministers to overcome their - mutual

mistruét. In the moments before the final kitchen

compromise with Chretien, Romanow avoid@% confact with any
firsf | ministers and consulted instead with the
Attorney—Géﬁerals from Nova Scofia and British Columbia to
confirm the possibility of making a trade-off between a
modified-'aménding formula and the modified Charter. Only
after gaininyg their support did he raise the matter with

Premier ‘Blakenéy and ask Blakeney tp'discuss the compromise

?

with Premier Lougheed.? , Without the CCMC ministers'
1nterventioﬁ, thef,gﬁpmpromise would never .have been
struck.10 It méy 6hl¥ be a slight exaggeration to claim

that a final agreement emerged in spite of the first
ministers.
_Such were - the sensitivities of the first ministers

that -a rigid chain of communication developed whereby

Blakeney, thanks to his contact with Lougheed, served as

58

the 1link between the Gang of Eight and Ontario, which in

turn was thé only province with meaningful access to

Trudeau. In sum, if 1t weren't fdr'the activities of

~

i
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Chretien, Romanow and later McMurtry, the final conference

would also have been likely to have ended in failure -- the

~

g o
battles of conflicting principles, political positions and

¥ - ¢

personalities ‘éngendered in the constitutional conference

would 'haye pre@luded. agreement. ‘Failure during the "one

last chénceﬂ conference would have meant the end__of

constitutional negotiations and either 'a federally-
) R .

" sponsored national referendﬁm or a unilateral“appeal by the

federal gpver'nm'ent to Westminster -- eltherg course would

. : - ' o :
have r involved an all-out battle between the federal

gévernment.and the Gang 6f.Eight.

q The second alleged advantage of the First Ministers'
Coqferences lies 1in. their openness to public scrutiny.
However, thé academic literature on the subject 1is
'unanimous in pointing ‘to' the two levels at Iwhich;the

‘conference .operates: _the public and the private.

~ Participants 1in the FMCs "now diétinguish_clearly'between

L

“discussion’ »meetings T - wﬁ}ch can be public -- and’

© *

“decision-making' meetings which, like the working sessions

of the <constitutional conference, will .remain private,"

% .
according to Simeon.!! . Although Simeon was writing in

the early 1970s and éven the "private" meetings of the 1980
and 19Si 'FMCs involQed teams of miﬁisteré and pha;anxes of
‘advisors, this-‘descriptiqn, of_ the dual nature of such
conferences stitl' applies. On one hand, most of the real
negotiation takes place behind the séenes where the p§rties

have room to discuss ‘each other's formal positions more
R i

I
\j

OO

Bk R PN
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frankly and‘ more concisely. On the other hand, the public

meetings are often aimed more at the television audience

60

and the nightly news than at the other participaﬁts around.

the conferencé table.

While recognizing the importance of openness in

P "

constitutional negotiations, the public séésions may be

criticized @ for undermining progress in the privateA

sessions. In\‘the w?rdS« of one editorial page writer
o . ‘ 3
commenting on the 1986 annual FMC, .
. . . . the process is pering'counter—prodUCtive to
* good . government. . As the recent conference 'in
Vanccuver brutally @ demonstrated, it sharpens

confrontations, encourages posturing  and’ incites

adversarial strategies. . . . Showmanship takes
priority when the television 1lights are .constant
reminders that the players are not exactly_ alone. .
Th%e scene is set for grandstanding and hotdogging
of a kind that 1is as irresistable as it is
destructive of negotiated, compromise solutions.i:

.One can accept the need for the public to know about the-

activities of their political leaders in}the debate over

matters as fundamental as constitutional reform, buti-a high .

-

pfice'.is paid- ﬁor‘ such . openness. | Indeed, one of the
critical‘ differences betWeen‘ the failed 1980 FMC and.the
suﬁcessful 1981 conference was that the former was open to
the television cameras. .on all but thewpenulﬁimate day,
while the Iafter‘was aJElosed forumfb' |

ane agaiﬁ,  one can- cﬁhtrast the activitiesLof the
CCHijgith ~those of the FMC . In the former fbrum,»the

partiéipants were\' able_ to. discuss matters relat;vely

frankly, examining not just each other's formal negotiating

positigns but also the potent;ai for compromise. While the

L
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shm@%r roadshow has been likened to a circus with over 300
" journal-sts ‘and advisors in ‘the froube,l3-the ministers
“and gfficial§  participatin; in -the CCMC had frequent
opportunities to discuss matters ih‘informal and relaxed

circumstances. . This COntrasts to _the 'Shbft—lived,
- highly-structured ahd oft-times televised’first ministers'’
g megtings. , Cgmmenting on the September 1980 FMC, McMurtry

'suggests}

W

there had been little opportunity for informal
gatherings and much opportunity for public posturing
and . acrimonious debate. - Many of the ministers had
privately agreed that the only way a consensus could
be reached would be to lock up all of the first
ministers wuntil the white smoke appeared as in thq
election of a pope by the College of Cardinals.i«

. The first ministersA did not have this luxury in September
1980 and instead spent almost all“their time in public,
confrontational meetings that added to the personal rancour .
between mény of them.’

The confrontation =~ and posturing in the public
meetings also affected ~the effectivenéss. of the crucial*
private sessions./ . Writing in the\happier era of the late
1960s and early 1970s, Simeon suggesﬁed that

much of thé important. work of the conference is done

outside the formal session, at dinner, in the lobbies

of hotels, and so on. Formal dinners hosted by the

federal prime minister may give the first ministers a

chance to-get down to brass tacks alone.is '

Yet, by 1§80 even these informal periods were marked by
distruét'-andj antagonism. Theu pre-Conference dinngr,in

September 1980, 'referred to above, ended with the Prime

Minister storming out  before desert in ‘the face Of the

¥
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-
>

Premiers' demands for -co-chairmanship in the 'public'

sessions of the . Conference: even at the informal level, the

first ministers could not seem to converse calmly and
: ‘V\m\ s
ratiohallym By November 1981, however, the public pressure

on the participants and the'increased flelel&1ﬁ¥]quk9Y Co

governments (refed

N

effectiveness ‘of the .private se5510hs

z

/"‘*Ck‘

compromise," formulated by the. CCMC s leadé

v
o e

<

s, thus hecame
possihile._y ' - ;,j:fﬁfy¢5ﬂ-d’;,fiv

Not only hdid the public naturel'of'\the ’IQBG\FMC
undermine the . ability of the pargiESJto reach an agreement

.// y

in private, but one can argue that the,putative openness

of this process is-of lipited value The FMC procecs does

not allow “for- any},%hput from groups outSide of the
‘n W o B
executive bqpncheS' of tﬁf fed@ral and _; provincial

3N "
V‘A i

thé"ﬁkitéhen_'

> J
/

l

x | . - R R = .
governments. ?ﬁkEwen the gation's_elected legislators have

5 » , < e .
little inputi.intoﬁ the outcome . of‘the negotiations® amond
v .4 - L1 A LI ; . J . » . “ .

first minisg@rs" -- only Parliament :anﬁ the Alberta

c»_ s $ @

legis]ature - held votes on the patrzatmen padkage in ‘those
: N i .

Y}

e L 002

7 pre-pmending forﬁif;&'daxs ' The emﬁhasis on the FMC as the

bargaining forum for constitutional reform 1lends

:.*,

cre 1b1?1ty to Whitaker 's %ssertion ‘that "the constitution
of 'Canada has Dbeen, from 1867 'onward, ~an arrangement
between elites, particularly between political‘elitesl"lﬁ'
oo
The 'openness of the process 1is 1in one direction only:

the first ministers have direct access to the public, but

the publicl does not have real 1nput in%o. the FMC. This is

St

Q.

g to in chaéter ,oheijﬂihcreaSQd;the'3“

.>°/ 3

o
} s
“y
L
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not simply a procrle~ associated with the FMC as a forum for
at a more general level, as Simeon suggésts,
the Canadian pattern of '"executive federalism" in
~which relations between governments are conducted
primarily through the negotiations of political

exXecutives limits citizen participation and
effectiveness in many ways.i1 £

In ~Sum, most_ serious negotiating dufing the FMCs takes
placé outsideb the formal teléﬁised'meetings and “openﬁess"
does ’nOt include external input into the negotiating
process. On the other hand, thejpublicity and political
posturing _éssociaﬁed with even this l;mited openness

undermines the ability of'the governments involved to find

compromise.

The -third ostgnsible advantage of the First

W 4
4
7

Minister's . Conferei.ce s that' it is proper for the final
decision-making in federal-provincial relations to be
carried out by the nation's most senior politicians as

-opposed to federal—grovincial bureaucrats. Such a goal may

be -a worthy one, but it 1s difficult to argue that the

'E;ional agénda haév ever been ‘'"captured" by the

.facy 6r that constitutional matters have ever been
¢ .

decided by any persons other than the first ministers.

On the 'contrary, placing such emphasis on the FMC

.
1Y

gives disproportionate power to administrators close to the

»
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.
5

first ministers and reduces the opportunities for finding

consensus through other levels in the negotiating process.

. S

This power of central administrators is most apparent at
o ' o 7

the federal level, whefe Prime Minister Trudeau's advisors



¢

are alleged to Hhave held more .power“over' the federal
government'st' negdtiatidn‘ strategy‘ than ~even Justice

Minister Chretien.18® . Their power was derived from the

64

prime. mlnlster s ultlmate control over the negotiations and

the fact that the prlme mlnlster dlvulged‘hls .intentions

only to hlS closest advisors ——_eVen Chretlen, the mlnlster'

osten51bly in " charge of ,thevnegotlatlons, reportedly had

line" in the negotiations.

 Michael Kirby, secretary for federal—provincial

'relations to the Cabinet, and Michael Pitfield, clerk of

.the'v_Privy Council, owere Trudeau's key constitutional

Lcnly',a rather generai sense of the p:ime minister's "bottom

advisors. Both played important and at times disruptiVe‘

roles 1in the plannlng of the const1tut10na1 negotlatlons
During the annual Premiers' .meetlng in August 1980 and
prior to the final meetiﬁg of the CCMC, a memorandum

written _by'_Pitfield 'alludiné’ to the federal government's

- cohstitutional strategy following the anticipated failure

ofv,tpe Septembe: 1980 conferehce appeared in the Ottawa

Citizen, In the final session of .the CCMC, the provinces

accased Chretien of negotiating in bad faith over the

course of the summer and of preparing to patriate the

constitution unilaterally._fit risfunclear if -Chretien knew

of the existence of Pitfield's memorandum prior to its

publication, but the memorandum was a disruptive force in

@

the ministers' final CCMC meetings.1?®
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On the "eve of the September conference, Quebec

o

released copies of a memorandum vprepared by
Federal-Provincial Relationg Office and Deparfment " of
Justice  officials that became known as the Kirby
memorandum. It stated -that the fede;al gévernment would
not take the failure of the conference as a severe
set-back, but would proceed uhilaterally: This information
had‘ a profound impaét on the course of the conference: as

Romanow reports,

when the premiers read the Kirby memoréndum, most of
them privately conceded that their worst suspicions
had been proven and that the First Ministers'
Conference would inevitably end badly. The
conference was a failure before it sta;ted.zo .
Thus the prime minisEer'§ advisors' memoranda had a
negative 1impact on the progress of} the CCMC and FMC
negotiations.
Yet the personal understanding’ between . ministers
developed during the CCMC helped offset the power'of thesé

advisors. Despite_ the ihfluenée of these nonQelecped
individuals  over the - fedéral government's ba;gaining
strategy, 1t appears fhat Chretien was able to‘ apply
substantial préssufe to both . the prime minister and hié
advisors during the fina; conference’ thénks to his
connection with hiF provincial CCMC colleagues. vTrﬁ&eau,
Kirby and Pitfield were all committe@_,télthe,idea Sf:a
referendum, not only ﬁo settle the p@ﬁriafion dfgpufe but
also as parf of the amending formulé. Chrétien, however,

had been. one

of
'Qﬁf

the leaders in the 'non" side of the .



66
‘sovereignty-assqciation referendum and disliked the idea of
a referendum ;é' much as his provincial counterparts. A£
Chretien's insistence, the "kitcheh compromise" dig nbt
include ' any mention of,é réferendﬁm in the amending formula ‘
and the referendﬁm was one of the last césuglties‘bf the
provinces' 1ate—nigh£ drafting session “that preceded the
final agreement! | o o | ;; o
One incident during the final FMC ill@stfates the
divisions within the federal negotiating team.and, perhaps,
the rivalry for contfo; over the .négot;ating_-proéessv_
between the minister ostengibly in charge of cqnstit&éional
' reform apd officials close to the prime minsiﬁé;. "On the
final afternpdn of the November 1981 conference, a B.C.
official, having' heard of the h kitéhen compromiSe,
approached Kirby anq Pitfield to ask abdut the recently
‘arranged deal. These federal officials -- without knowing
‘that the cbmpromise héd béen mad?,.let aloﬁe'ips contents
‘—j answered that they did not think it would sucéeed.z}
This incident is Aan examble of the deléterious effect of
divisions _within . governments that :éfeate uncertainty aha
-send ﬁixéd signals éb the other pafties\at the rgaining.
X}bl o e eter T A
.Mpre importantly, - the incident also pointshgg/tﬁéf

/

: : - 8- : : :
tendency under executive federalism of placing power in the

4

hands of high-level officials who are not members of 1line

departmentsv and are oriented more toward defending the

position of the first minister they répresent than toward
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‘discovering common solutions. As Adie angd
y 2 4

(Y .
omas point

‘process specialists' in federal-provincial units may
define their role exclusively in t&fms of enhancing
the ~ reputation of their governmentgzpnd may approach
‘all federal-provincial negotiagyons with -the
objective of “winning,' rather "than  trying to
identify a compromise solution. 22 '

out,

N~

Such an approach tends to turn constitutioﬁal negotiations
into zero-sum games ip which ' joint problem—éol§ing'and,
compromise becbme impoésible. . Y.

The o;ientation toward "Qinning”_ as opposed to
geeking consensus is linked toAanother charéctg;istic of
executiQe fedefalism: the tendency to"centraliZe power
within the _executive branch itself. The éenffalization '
~associated with the creation of indepehdeﬁt agenc;es such
as the federal government's Fedé}al—Provincial,Reiétions
Office (FPRO) tends to focus both decision-making péwer and.

conflict at the highest pclitical level. Negotiations 1n

'widelyfdiverging policy fields té%dvtv osecome linked, such
thaﬁ' comprémiSe in constltutionalgmatters may depend, fér
"example, on concessions over . energy pricihg/ ' For'this
uféaéon) | Smiley' ‘argues that -”intefgbvernmental affairs
agencies = appear ffo l cdntribﬁte ',té federai—provincial

confiict ratherfthahﬂécéoﬁﬁbdgtidnlugs

Thesé | égéncie%{ ;Q'Eikél'.,ﬁﬁe First  Ministers'

. =R N ;

‘Conferences, pléqe, is§qeé;.B{wcénstitutibnalvrefqrm in ‘the

hands of politicians ah@f:officiéis”'with thefféhdeney to
_ : IR L )

"emphasize the. power and- préétiée,of'their gdvernmént in

relation tc ogher governments rather than to:qlﬁe priority

i
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to programmatic ‘objectives or the avoidance of
intergovernmental  conflict."24 The previous chapter
indicated .that program specrali%té preferred to resolve

¢
conflict "all 1in-the .family" rather than pushing issues to

higher ~ (and political) levels. . »AsA. control over
constiputional‘ negotfations | moved away from 'line_
departmegts - the Attorney-Generals' offices  and the
Ministry‘ of Justicé, . into centfal agencies such as the

provinqial intergo?érnmental"ag%airs_ offices and Ottawa's
FPRO, ‘the ability of negotiators to make Limited ;rade-gffs
along - tﬁé lines of tﬁé.Fulton-FaVréaﬁ‘initiati§e becomes
constrained b? linkages to other mattéré on.the bargaining

~

table andijby thev,bfbadv guidelines and prepared position
papers drawn up prior tb federal;provincial meetings.j

The aétors in the 1980-1982 negotiations tended "to
iink narrower rurposes Wwith ‘broader and more‘poliﬁicgl
onés, and 1in re:pect-to these lattér it is'less likely that
fedéral and prov;ncial‘ govg}pments will; agree.f25
Instead of focusira on a limited range of 1issues as Trudeau
~ suggested in ,1976-1977, vthe negotiations centered on '"the
clash of ‘gfand Qoliéy designs,';26 .which were much 1ess_
. likely to be resolvea, The brqad "packaée" approach to the
constitutionalr negotiations was perceived~as necessary for
agreement a5 it  would prOyide "somethihg for’everyone."
‘Yet, this premise proved to *bé‘ the undoing of the 1980
cpnferénce and was partly'set<aside in‘the 1981:conference

for a more limited and more pragmatic agreement which

N -
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involved significant compromises over matters of principle
and ”poiiqy:" Indeed;?bf 1981 it was too late to introdﬁce
extTaneous new issues to the bargaiﬁing agenda and debate
'centereq on the cfucial:iséues of tbe amehdiﬂg formula and
the Charter of Rights. In sum, ‘the shift toward
centraliz;d ‘ contrbi oVef “constitufional negotiations
coinéided with the relativéb de¢line -ofltthe pragmatic’ |
flexibility one aésqciates with the era -of coopefative; -7
federalism and the rise of "wiﬂning“ negotiation strategies
under - the direction of more politicized agencies Euch as
the FPRO undér Michael Kirby.

Upon the gdgice of the FPRO and the PCO, Ottawa
decidéd not to consult further‘with the provinces after the

_ : ¢ o
1980 FMC and to proceed unilaterally. This unilateralism
~fits closely with the federal govefnment's'“épproach to
‘other issues in féderdﬁ—provincial relations. .Doerr notes
: that matﬁers ‘such és the National 'Energy Program, the
rénégatiétionﬂ oé the fedefai—provinciai five-year financiai
arrangéments and the patriation‘ of the constitution aill
"constituted a form of unilateral federal vaction which
réprééented the ‘ﬁational interest' as advocated by'the
fedéral government."27 | |

.Instead of déaling‘ with theée matters -- especially
_the first two -- in collaborative fora involving technical
expefts as might have been done in the era of cooperative
federalism or 2in the eafly vears of the Trudeau regime,

each of these issues became highly politicized. "Process



experts" such as Kirby and Pitfield .i1th a primary interest
in protecting their government' pos:~ion and only =2
secondary interest in finding a fonsensus;\contribut%d to

this trend by planning and im; ementing a strategy -

unilateralism . that would by-pass the prov.nces. e
federal government took the wuwltimat: s<ep a-.. rom
_cooperative federalism ‘when*it'declared that .. would seek

to patriate the constitution'unilaterally.

As ‘chapter one indicated, 'it is an overeimplification
to a;tribute - the degeneration  of federal-provincial
relations to weaknesses iﬁ the bargaining .forum most
responsibie for directiﬂg those " relations. The federal
‘government's turn towardg unilateralism was due more to
political impasse - than ’fO' the failures of the FMC. Yet,
Chapters Two and- Three have argued that executive
feaeralism' and the approaches to governmeqt associated with
ekecutive fedefelism undermined the ability of governments
to find compromise ‘solutions to their differences.

In \sumAary, the political differences and personal
antagonisms dividing the first ministers could nof be
resolved ﬁhrough the:FMC in September 1980 -- if anything,
these differences and antegonisms were sherpened duraing the
1980 conference. Even -the very limited openness of that
forum to pub;ic scrutiny proved counter-productive as first
ministefe vied for attention andApoiitical advantaée with
"winning" _negotiation strategies 'at the despite the

public's desire for compromise. The centralization of
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power ~ around” the principal actors 'and *their closestff

. administrators  was aCCompanled bY a Centrallzatlon of ,#°

federal prov1nc1al confllct at the hlghest levels such’ tnﬁt

erderal -provincial relations ~became overlo/ﬁéd by 1nter~f

governmentgl competltlon.' ' These trends led to. the ﬁpurse
= ;fﬁ

dictated' by the logic of executive federalism: ‘prime

<\

"« minister, as Canada's’ chief politicaliﬁxecutiggi>claimed
. 3 . % . o i
that}‘heerhad the legitimacy and the legal authority through

Parliament to set aside provincial participation and

procede unilaterally with  the ., patriation of  the
constitution. This decision was- the direct ctheQuehce of
the pattern of failure to resolve outstanding

constitutional 1issues through first ministers'&@onferences
énd was largely due to Ottawa's perception that finding a

'consensus through further meetings of flrst ministers would

be unlikely. . 'gb&

Summary and Conclusion

,/(// " Given :-1e drawbacks of the® FMC and execﬁtive‘
federah&sm ci” 1 iﬁ the preceding pages, one can support
Smiley's concAW51on that '"the institut{ons and processes of
executive federalism are ‘disposed towards® conflict rather
than harmony."?28 If it weren't égr the fact that fhe FMC
has pr§venv to be the traditional fo;um for final,

authoritative constitutional negotiations 1in Canada, one
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might go so far as to:suggest that constitutional reform is.
too important a project to be left to the first ministers.-

-While the final decision on constitutional matters must of

et

course rest at the highest levels in the federal and

provincial governments, under the new amenﬁing formula the:

principal negotiations need-not depend solely on the humouf;x

and abilities of first ministers meetihg together in-

‘ » . . : - o .
conference. Arguably, such negotiations can be carried out

%

wiph' success and inpeg;ity at the ministerial 1evelfas,the

experiences -of the CCMC and the 1981 FMC suggeét., Yet,

chapter two 1indicates that certain dfawbacksfalso exist

with ~this approach and it would appéar,.on thg’baéis of the

4

1981 COnferehce (and, perhaps, the recent Meech.Lake first

minsiters' accord), that- real lasting compromise among.

first ministers is not impossible.
Thus, 1in spite of ‘the evidence that the weaknesses of

the FMC as a . forum for cqhstltutioﬂal negotiation‘invthe

.

1980:1982- round of 'negotiations, ‘it is difficult to put

forward a credible alternativef to that forum. This

“difficulty arises” in large part because of the failure of

Canada's central institutions to mediate federal-provincial

i e

matters 1in a'competent manner. As Smiley points out,
. ~

the 1ineffectualness of the apparatus of the central

government 1s overwhelming and palpable to any person-

exposed to Ottawa _even briefly. . . . (I)nterests
which are territorially delimited have ceased to find
an effective outlet through the 1institutions and
processes of the federal government.?2®

1
%

%,



mfy finally, the Senate '"has been primafily a retirement home

B

B J.I

3

. i . . ’ . ) . .
Simeon- claims that Parliament "has failed" to accommodate
local or provihcial.‘interegts; the cabinet's role in the
accommodation process is "unprofessional, sporadic,

overlain by personal and partisan differences"; and

aq@ even - less function in federal-provincial
'relations."3° Smiley adds to the indictment by pointing

Outb‘fphat the  federal .bureaucracy has . become less

Cohy 2

R repfésen@ative, "on provincial or cultural lines" and by,

i

perhaps most i1mportantly, stating that party discipline and
- . . X

"prime ministerial government" are "incompatiblg with the

effeépive_ representation of territofiallyv bounded

interests."31 The relative importance of the flawed FMC

73

for party warhorses, with little poliqy-making"significance-

process has arisen in part because of the inability of

 :ofher fora to address proyinc&al constitutional demands .
Without any effective mean of 1ncorporating the
' cpmplex. and diverse cénstlﬁutional positions o0f the
brovinces into itsz ow?,constitutionél agendé; ;he féderal

government relied on counter-productive solutions such as

those suggested by the Federal-Provincial Relations

Office. - Given ,the weaknesses of the FMC, new negotiating

fora with the power to address constitutional'matters on a
more permanent basis might provide the supplement that is
so neceséary. ’The'short—lived constitutional secretariat

or the relatively successful CCMC procegp} while remaining

subject to the first ministers' strict, supervision and
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control, might be examplest of "new fora for extended
COnsultation. and negotiation. Under the new amending :
_fogﬁula, the role eof‘ ?arliahentaryL or legislature—based
committees could be enhanced. - Eutting sucklﬁew fora to
work on a long-term basis, whether in multilateral or
bilateral form, ~might have A\Qirect‘impact on»the level of
cqnflict_ involved- in congtitu%iOnal negotiations for as
Simeén points\'out,, "the inedequacy‘of Fhe institutions at
the national level 1s one reason th‘intergovernmeﬂﬁal
- negotiations " have taken the form of direct conf;ontations
eetween geverﬁments."32

In cozégpsionf the practices and attitudes‘aSSociated
_with execut®™e federalism, together with the institution
that epitqmizes itb -~ the Firsﬁ/&inisters' Conference --
presented real difficulties for constitutional_negofiators
~ between 1980 and, 1982. Given these difficulties, the
pegotiation, of eny'éagreement _at dll must stend as a
remarkable vachievement{ In -the fall of 1981, Prime
Minietef Trudeau: appeared to be"coﬁmitted'to taking the
,ultimete uetep in the evolutien of executive'federelismfbylg
deciding to act 'unileterally on tbe strength only ef £hef§
federal - cébiﬁet's support..and Parliaﬁent's acquiesceﬁce;
however} a .“migor\ miracle"33 in the“ﬁovembef‘ 1981
negoqg?tions;reeted>a comzremise patriatioﬁ‘package.‘ 0
E Tge) federel instituﬁiens played a key roleﬁin making
‘that fiﬁai cohpromise_ possible:. the ‘contents of the
' _paériation jpackage were heavily infl#enéed b§ the hearihés o

i
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of the Joint Committee of the House» and Senate and a
resumption of negotiations mmqht nevér have taken place
withcuf the interyention of the Supreme Court of Canada.
These institutions are the subjectk of Chapters Four and

/

Five.



CHAPTER FOUR

Parliament and the Special ipint Committee

-

of the House and Senate on the Constitution

\
PICE

i SN
- "5 B
The failure of the 1980 First Ministers' Conference

arose not only from difficulties associated with the FMC
process, but also from critical divergences bepren the
goverhments over fundamental princiﬁles of/.Canadian
‘federalism. The federal,'government saw constitutional
reform as fulfilling its promiée of "renéWed federalism"
made during the Quebec referendum. - Yet in seeking to
fulfill‘ that promise, the federal governmenﬁ pursued a
languagé poiicy that 'alienated the government of Quebec;
adopted- a baréaining stance based on a view of federalism
Tnat 5150 .antagonlzeé seven ?tner provinces; and relied on

a process that, 1in the view of the those eight provinces

\
)

and the official ~opposition, contravened fundamental

o

elements of Canada's fede:al' éonstitution. These
differences underiay the failure of“the,1980vFM@‘and the

acrimonious constitutional debate in Parliament. However,

two federal boeﬁes -- Parliament, through the Special Joint
N oo ' ) ‘

Committee of the Senate and House of Commons oan the

Constitution, and the Supreme Court of Canada -- played

important roles in making a compromise possible.

!



T e\ first of tpese two in;titu£ions is thé subject of
this chepter and the latter ?is the shbject of Chapter
Five. As a pfeface'to the examination of these two bodies'
roles 1in the ﬂpatriation‘ process, the main differences in
princiﬁle referred to‘ in Chapter One deserve closer
inspection. In general terms, the positions of the parties
to §he negotiations are relatively cleér. Thé‘federal
governmentks .dogged commitment to constitutionai renewal
rested on :the idea that a powerful re-assertion of federal
leadership: was crucial to the re-ewed federalism promised
to Quebecers during “the Quebec referehdum. However, the
provinces WwWho were to forﬁvthe Ga:g of‘Eight argued that a

proper recognition of pro/iacial autonomy and self-

17

. sufficiency was a prerequ.site ZIor federal—provinciaL

‘

harmony. . : .
Arguably, the most iniracta;¥e difference 1in the
entire constitutional negotizt)on proéess was .that between

Ottawa and Quebec over : lancuz-:2 rights. - The Trudeau-

’

Levesque conflict. 'in the 1¢B(. FMC was referred to in’

- Chapter One while the 1irrecoacilable positions' held by

.Quebec 'and Ottawa over language 1ssues during the CCMC

o

process were addressed 1n Chapter Two. These differences.

also emerged in ‘the Special Joint Committee of the House
and Senate on the Constitution (SJC). Underlying these

differences lay ’ two diametrically-opposed visions of

Canada.
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~ On. 'one hand, .the federal government felt it had a

t

dﬁty “td_’ proteét\ the language rights of francophone

??CanadiEHS' across thé entire na;&bn. | Connected to this

‘ ;commiﬁméntu wasﬁ-thé féderal government's concern for the
;lanéﬁage rights of the English minority in Quebec and, at a

upféctical level,‘its desife to weaken the separatist appeal
.of the Parti' Quebecois. On the other hana, the Parti

" Quebecois argued that thé protection of francophones
dépended dn an autonomous Quebec with the pdwer to protect.
all Quebecois. Accgrdiqg to)this perspective, language and
cultural iSsueé‘ cqpld .only be entrusted'to the government
of Quebeé .and were not matters fbr the federal government 

\j . W,
through a Charter of Rights?! These divergent

N

to decide
views could not be réconciléd thféugh the CCMC'orsthe FMC
and, ironically, one  of tﬁe, prinéipal reasons for
undertaking the quest for a rénewed fedefalism,préved tQ be

+

one of the principzal reasons for Quebec-sdrefusal(§§>join
the final agreement. ’ v -

4 : )

£

The diyergent cohceptions‘_Of Canadian federalism';
separating the Gang df Eight from Ottawa, Ontario and New
Br@nswick was pexhaps of broader,interest than what was at
.times perceived by ﬁhe provincés as -an intramural dispute
-between Prime Minister Trudeau and Premier Lévesque over
the language 1issue. ' While the eight dissenting-provinces
were united more by their opposition to the federal
governmeﬁt than bY a commpn view of Canadian federalism,

these provincesw generally subscribed to the 1dea that -
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constitutional fenewal ‘meant a recognition by the federal |
éovernment of the tfend\toward provinciél autonomy. These
governments 'believed that 'when the Trudeau.government put
' forwara a paekage,of constitufional coﬁcessions as it feCed
electoral defeat in 197§, it .was merely recognizing the

\ f— .
rightful autonomy of provincial governments.

However, by"the summer = of 1980, fresh from their
victory in . the Quebec referendum and havin§ risen from the
ashes of defeat to form a majority government“in thé
February 18 general *electien, the federal Liberals
concluded that etrong leadership and a reversal of the
pendulum swing.ztoward pfovincial power wefe the key to a
renewed fed@?alism. As Cairns suggests, "from the
perspective:?gf7 the federal governmenf under Trudeau.
the purpoéz of »constituti;nal change was to strengthen
Oftawa py' éiving . it new resources to .overcome the
centrifugel 7tendencies threatening to breék up the
.country."? This contfaste with tne “pervasive
assumption, verging.on a new convent}onal w1edom“ among the ﬂ
provinces thet “constitdtional renewal was aesigned to make
the federal system more congruent with\etﬂe ‘underlylng
realities of a po}iticallyv assertiyewauebec endb ;,l
provincialdied. English Canada;"é ‘ Ih’fsum, these two
divergent pergpectives on the fu£ure of CapagxanlfederaLlsm
were the two eolitudes“tpat ceétribufed to~the failu%e ef;?

'y
¢

the September 1980 FMC. ‘  . . L "\j' fvu K

L
LA

av
7
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Three “ weeks . after = that .failure,  the federal

. . - . o, , _
government atted on its thréat to patriate the constitution
unilaterally - and introduced’;the patriation £?solution tb
the ' House of Commons,"crqgting a furore regarding the
A legrtimacy &f such an- approach to coﬁStitqtional reform.
Described by one observer as "ai,unilateral program of
brebalancing the 'federationj"‘ Prine ”ﬁipaster’ Trudeau's
g patriatipn package 'was ; placed before Parliamenr aad
uhilateralism ibecama - the new focﬁs 6f the constitutional
debate. In expiainiage.‘his ’ deqiaion to .proceed

uhilaterally, Trudeaa said 4 - ‘ :_;‘

we have tried governing through’ consensus, we' haye
tried governing by being generous to the provinces:’

I thought we could build a strong Canada through
co- operatlon I have been disillusioned.s

Arguing that unilateralism was a legitimate and necessary

means of breaking the constltutlonal deadlock, Trudeaﬁg

P -

pointed tco what he considered tc Dbe the likelihood o?
continued provincial intransigende,and argued in Parliament

.that

we have been failing for 54 years by following
precedents. . . . We are the only group of men and
women in this country who can speak for -every
Canadian. We are the only group, the only assembly
in this country, which can speak for the 'whbple
nation, which ~can express the national will and the
nat®onal interest.s T

,/’)

This ‘argument was oppose& by the off1c1al opposition-

as~ well aé by the provinces who formed the Gang of Eight.

ﬁ} .Premiler Blakeney of Saskatchewan perhaps put  those

K “f‘;'\- R
provinces' argument most clearly, stating tﬁét-Canada
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B .
is something more than a collection of citizens and,
accordingly; the national _interest cannot be stated
-by the majority view of the House of Commons. That
is the view of a unitary .state and under those
circumstances one does not really need- a
.constitution. . . . The essence of Canada is that it
is -a federation. The essence of Canada .is therefore
that on major matters we need a double majority. We
need a majority of citizens as expressed by the
popular will iﬁ'the_House of' Commons and we need the
majority, however defined, of the regional will.
That is the essence of a federal state.r ’

~ While ~“implicitly conceding that~ unanimous provincial
consent was not a necessity for’amending the constitution,

‘Blakene¥m\ thus insisted ~that  unilateral. action 1is

.incbnsigeent with the principles of Canadian federalism.
Ultimately, this debate over the nature of:r Canadian
‘federalism . and the legality or cbnstithtionélity of

unilatéralism was left to the Supreme Court for resolution..

3 .

The debate over procedure united all'thé“oppbnenté‘of‘

.

the - federal governmeht's initiative.’ Opposition to-

unilateralism became the rallying{‘boint not only for the

\
4 &

“

Gang - of Eight but -‘also for Joe Clark and his opposition

caucus.  Having forsaken multilateral negotiations with the
provinces," the  federal government  entered a_  new
battleground: the House of Commons. The Progressive

Copsérvative oppoéition mounted ’a successful qampaign‘df
hérrassmént and delay in the House. 1This.insurgéncy 1g§‘;o
thé holéing of public heariqgs df tﬁe Special Jo#nt 
Committee of the Senate and House bf' Commons ‘on the

Constitution and eventually forced the government to turn

to the Supreme Court.

O.
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Parliamept and the Reform of the Constitdtibn:
¥ .

On October 2, 1980 the Prime Minister announced his
government's patriation package -- cdntaining a Charter of
Rights and an amendihg formula that includedvprovision fot

. . ,

a “nafionalv referéndum -- to the people ovaanada. The

federal goverament = strategy was -to push this,fesblution

quickly thrOugh Parliamgnt in order to present a fait
écéomgli to §§rliamentari$ns in ‘Britain. The federal
gbverhmént invoked closufe-on Octdber 23, sendiﬁg the bill
to the Spécial' Jdint. Commitee of the House‘and_Senate on

the .Constitution for consideration and requesting that the

Committée * conclude | its deliberations by December - 9.

-

However, 1in the face of Progressive Conservative opposition

. -and ¥n‘ awakening 'interest among the general public and

Vo )
‘various 1nterest groups, this accelerated approach failed.

The S C'[pfovided the first opportunity for people other

Faad

"gﬁﬁan p lltiéianS‘or officials to contributé dﬁrectlyjtd the

constitytional refqrmwprocess and the government found that-

‘ while ,;l

legislation, it also provided much—needed‘éuppaft for what

be;ame' the main focus -of the SJC: the. Charter of Rights and
. . [y

. 'Freedoms. _

Durihg the fall of 1980, the Liberal government

operated nder constrgidis on i1ts Parliamentary schedule as

1s paryicipation 510wed down the progress of its °

it lwrestléd with .a budget addressing federal-pfovincial }
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financing ‘érrangements‘ and an energy program that one “
obsérver d;scribgd as _"a more complex, sweeping ;nd
breathtaking policy .initiatiye than any ever placed ﬁef;re
Parliament."s  ¥ This full slafe of legislatioh gave the

dProgreséive Conservatives and New Democrats leQerage over

f,_proceedings:"threatsAof delay forced the,gavernment to both

felevise ang hold public heafings in the SJC -- two demands
Trudeau Qriginally adamantly opposed.

Indeed} unswerving opposition to the Prime Minister'
appeaféd to be one of the principal binding'eleménts in a
divided Cong&rvative caucus. All Consevatiﬁes éould.agree
on ‘oppoéiﬂgg unilateralism and on giving the ch. an
importani fdle in propeedings. However, at the begiﬁhing

~of debate- in thé Ho&ge of Commons, Western Conseryative
M.P.s generally differqdf'&iph their Ontario colleagues on
the entrenchment  of tﬁé} Charter and on proVisioné
encouraging a more efficient économic union. The
Conservative leadérship masterfully '"blendedf theseé two
factions of caucus b& oﬁposing unilateralism while.
participating in the ng -- simultaneously giving the "Red

* Tories'' on the S8JC pride of ‘authorship and making the
Charter more attractive to Western M.P.s who opposed it on-
principle.?

-@» The New Democrati¢ Party was also -divided over
% ' 1V ,

Trui?fu's unilateral initiative. Ed Broadbengwwas prepared
to ggkceptl the 1initiative over the .objectﬁons of many

western in hils caucus. \However Premier Blakeney,
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after a brief and very shy daliiance"with federal
negotiators, eventnally spurned Ottawa's feverish.wooing.
Broadbent's support for the intiative in “his televised
address to the nation on October 2 was qualified by demands:
for tne strengthening of the Charter in key areas and for
guarantees of greater provincial‘ control over natnral
resources. The'eventual addition oz anoriginal rights and
women's eguality proyisions, as'weil as the insertion of s.
92A, met these demands and eased the principal concerns
raised 1n the N;D.P. caUCusf |

While the N.D.P. dea%t\wrth its internal divisions,
the <Conservatives .were succesSfullQ .wgrking toward their

basic' goal during the debate over the patriation® package

they delayed passage of the;blll long enough for prov1nc1al‘

‘and publlc opposition to the blll to become organized. The

SJC hearings were extendéd from the orlglnal deadline of
December. 9 to February Gyand then to February 17.
After the close;rof the hearings, Jake .Epp -- one of

the principal planners of the Conservatives' constltutional

strategy -- suggested that the federal government patrlate

' th%l?oonstitutlom with an»ame &1ng formula acceptable to the

pfov;ncqgi and ~without a Charter of Rights. He also moved-

an amendmen{" that would eliminate the national Yeferendum

w
<

from the  federal goVernment's amending formula.!? The
House debated this single amendment for oyer a month. On
March ;24’_;the ‘Liberals proposed to limit debate by

permifting  only »two\{-days of debate pgr motion and

¢ ) : ‘
i :
. . ./
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- restricting the length of members' speeches to 20 minutesl

85

Rising on vpoints of order or privilege, the Conservatives

managed to prevent the Liberals' motion from coming to a

vote. ~ Despite the Liberals' and N.D.P.'s denunciation of
their delaying tactics, the Conservatives thus effectively

closed down the House gf Commons.
#

- The acrimony in the House reached new levels-as the

Conservatives, buoved by the Newfoundland Court of Appeal's
unanimous deci%ion against unilateralism rose on a stream

L

3

of . points of rder and privilege 1n order 'to pressure the

. 8%
government 1nto%%deferr1ng a House vote on the patriation
package. The flllbuster ended 1in a Conservative victory as
the Liberals, 1n exchange for a Conservatlve commitment to

voting on amendméﬁ%§ relating to the 1inclusion of God,

women's equality rléﬁts and aboriginal right

awalt the decision of the Supreme Court of Canada on the
A :y__“z P

appea.s from the Manltob%? Newfoundland and Qué%ec Courts _
i .

of:prbea? 'before bringing %he patrlatlon resolutlon to a.

B
final vote 1n the House of Commons. ?wa%a_n

| While these delaying tactics were successful, it is

inaccurate to portray the Special Joint Committee of thegn

House and Senate merely as the outcome of Conservative

attempts to delay passage of the government’s legislation.

Indeed, the Liberals had considered the possibility of the

1ssue being sent to a Joint Committee 1n the previously-

mentloned Kirby memorandum. According to that, memorandum,{

chree advantages lay in proceedlng tce a Joint Commlttee it

- ¥
ke
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would take contentious legislatién out of the 'House; press
coverage and debate over the patriation package could more
easily be controlled in committee; and finally,_ the public
would be able td participate in the patriation process.!?
However, the Liberals were fully cognizant of the potentiél
delays associated with such a process and a Joint
Committee. As Kirby warned,

- in committee the government's position,is—%iﬁéig to -
0 suffer. Attackers would be louder and more numerous
than defenders. Careful choice of government members
would ‘be essential, and careful orchestration of
hearings would be needed to ensure effective
presentation of the government's position.'"i3
AS’ the parliamentary committee hearipngs developed,
this prediction proved.to be one of the only errors in the
Kirby memorandum's masterful analysis of the government's
patriation options. The preésure‘ brought by th%
) 4
Conservatives through procedural delaying tactics in the
House forced the ggovernmént to hold public and televised
hearings. Yet, rather than weakening the federal
-~ government's pos1tion3 and allowing for counter-productive
grandstanding on the part of SJC members or participants as
the cabinet feared, television spread a message-nation-wide
" .s.that the Charter of Rights was a  long-overdue and
eagerly-sought statement in the minds of the great majority
of S8JC participants. As Senator Austin, the Liberal
Ccmmittee leader suggested,
The  television eye ralsed the stature of the whole
proceedings .. All of us began to feel that
with the country watching, truly watching, at a level
that was serious and 1intimate, we had to be better

than we ever had been before i& bringing forth our
owr view of things. . . , Sc TV tbrnec out to be the

mame Aammav’ aw,
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- Thus a process which began with reluctance on one hand and
%he hope of scoring political points on the other,” ~

developed into a consciousness-raising forum. ~The SJC was -

p
TN
s

the. only forum that- enabled | -re public ‘to participate
direétly in the péﬁriégion proceés. it_was to change the
course of the,Consfitutibnal negotiations.
Sitting for a total of 267 hours in 166 meetings on
56 days, the SJC heard 294 groups, 914’individuals and
received over 1200 submissions and ietters.15 One
hundred andA thifty two.members served'dn.the Committee and
the thrgﬁ parties pg; forward 123 amendments to the Charter
alone during the 1life of the SJC.  Over™ half of the
amendments were incqrporated by Justice Minister Chrétien
into- his final proposal.?¥é The ;mpaCt of the hearings on
_the final outcome exceeded all calculafions ——'perhaps

because for the first time ever direct publié—pifticipatxon //

-

in the drafting process Hecame-a reality.

Some critics"suégésf‘ that’Liberal';ommittee members
were able to cqntroi who',apﬁeared before the committeei
For exgmple, the appearance of'Quebec nationalist groups
appeafs to haVe  been' restricte@.17 Romanoy; Whyte and

Leeson suggest that

there was no doubt that the naturg of the testimony _
which the committee heard was orchestrated by the(}~
government in order to isolate provincial dpposition-
and to create a movement for an even more exténsive
charter than the one contained in the resolution.
The plan was successful.is '

A
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While eight provincial premiers made submissions to the.

committee -- four of the premiers appeared in person -- the -

provincial voices were overwhelmed by tho“ groups
R ) *

/.

seeking protection 'under . the Charter Rights.19

Focusing on the strengthening of the Charter, these groups.
were generally mnot interested in complaints about federal
unilateralism or the nature.of Canadian federalism.

The aréuments of the women's groups, aboriginal
"~ spokesmen., ' hahdicapped peopies, ethnic and raoial
minorities gay representatives, har associations, civil
liberties unions. and other groups focussed on their groups'
‘needs, rather than on the proper process for entrenching
the ,protections they sought. This . approach contras?s
markedly with 'the intergovernmental negotiations where
politicians focussed on the impact af an entrenched Charter
dh their legislative power oOr on possible shifts in the
balahce - of - power between .federal and’ . provincladl
governmehts; " 1n 1ight.of‘these two differeﬁt abbroaches
‘the  criticism20 heaped upon Prime Minister Trudeau for

his allegedly artifical separation of ”peoples'7issues“ --

"the Charter of Rights, a preamble an«amending formula,

equalization and regional development -- from "government .
issues" such as fisheries ~~&nd  natural resources -
jusrisdiction appears unjustified. - As Trudeau suggested,

“the public did seem to be more interested 1n the aspects of

the patriation package that affected it most directly The

sJC prov1ded the public With tne only forum through which
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- they could .contribute directly to the constitutional debate.””
, v ' . ‘ "

and the subject of public presentations was overwhelmingly °

>

in ® favour of a stronger Charter. Only a few voikes in this

publi¢(3 forum " protested the federal government's
. . : ) ,( ‘ d ' - T

unilateralism. 20

One of the c;utial effects of the SJC heajings was

é

kthus to provide legitimacy to bdth'the Chafter of Rights

and the federal government's unilateralism. Wfthout the

-

federal /éovernment‘s décision to proceed unilaterélly, a

public forum such as the SJC hearings would ndt have

existed: Withoqt ‘the SJC hearings, the direct expression
e _ ' .3,7"" Ih L ¢ ‘ .
of popular suppp “for an entrenched Charter would never

8
have found an ou¥let. W-.tho t this resounding expression
4 N ‘,'{;l‘{“‘ b . . ' .
of popular support, for a stre gthened Charter, the federal
government would have had far_leSs legitimacy in pursuilng
its constitutional plans unilaterally. As Cairns points.
out, . X
the Charter and unilateralism were like Siamese
twine. . . . the vulneralbility of Ottawa 1in the
area of procedure was counterbalanced by the
vulnerability of the dissenting premiers who, however
much they proclaimed their defence of the federal
principle, could not <claim to be representing-the

majority wish of their provincial electorates for a
‘Charter.:1

The hearinas were thus_cruc1al both to the credibility -of
the federal government's unilateralism and, more
importantly, - to the creatxon of a stronger Charter of

Rights.
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The 'SJC spent ' over g0 hourglconsidering each ogxthe
clauses in the fharter of Rights. The vast majority of
participants argued for a strengthening of the Cﬁarter.
_Maxweli gélden, the federal ogfic;al laﬂguages
commissionef, afgued that  language ‘righté should be
broadeped_ such tﬁat French and English minorities across

" Canada woﬁld have complete freedom of ghoice in selectihg
theif language of feducaﬁioﬁ.. Hany women's groﬁp$ argued
for. touqher protection of women's equality righ;é, seeking
an absolute prohibition of sex-based disq;imination. ih i
legislation. uThe aboriginal _ beoples,_ profoundly
dissatisfied with tpeir access to the patriation process
until this; bo;nt, organized a ‘'constitution 'expréss"

~ protest. traiﬁF to travel from Vancouver to Ottawa 1in order

_ to demand brogder Charter rights -- the sJc eventuai&y
'agreed unanimously to eﬁtrench such rights in ss. 25 andx'-

. 3¢.1 of the federal government's resolution.?3 Civil

el

liberties groups argued agains. the breadth of the

«CQ?rter's s.1 1limitation clause,' for tougher provisions

prﬂ:ecting the éﬁcused's right to counsel Qithout delay and
in favour of. giving gke courts mcre power to exclude
improperly obtained evidence ‘—L all three requests Qere
acted upon by the $JC. Thus, the princibal debate before“
the SJC - was not over {he entrenchment of the Charter but

over what 1t should contain:' thanks to the hearings,

entrenchment of the Charter became a motherhood 1ssue.?24



Summary and Conclusion

4 ' v

The 3Ypecial Joint C®mmitteer of the Senate and the

K4 SHouse of Commons on the Constitution played‘an important :

Y

part in. both forming and changing pérceptiqns on the
Chafter of Rights and Freedoms. While 1t was ﬁnagig fully -
to  answer lthé language ,questipn or to~»resolvé the
fuhdamental diffgfences betweén the Gang df Eight gnd thé
féderal’ goyernment over the- difection'.'of Canadian
federalisﬁf the SJC did provide the onlgvouﬁlet for the‘
expression Qf non-governmental interests ‘ in theb
constitutional :neéotiétion process. This .expreésion of
popular_ and iﬁ;erest~group opinion had %a crﬁcial'effect onﬂ
the contents of the Chartef of - Rights as well as @n}thé‘

poiiti;ai 'will for 1including a Charter in the patriaﬁed -

constitution. _ . ¢

The differences in principle . outlined at the L

¢
beginning of this chapter were not all resolved or even

-

addressed by the Committee. For example, it was unable to .

resolve the difficylt language question to the satisfaction

“of all .committee members. Like the other fora involved in

conétitutional negotiatious, the SJC was bound by political
and strategic considerations. Such proposals as

guaranteeing minority language education rights to

; S
francophones.-

n Ont&rio were thus doomed to failure. Yet,

1

the  Joint Committee provided a forum for the expression of
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~ popular and  interest® group opiniogf on matters that :
fpolitrcians and officials ~ had 1gnored or glossed overrln

: . e S & "
prévious negotiations. Indeed,vthe publlc outcry ovqr the"

federal. and provingial governments' excision of certain

aboriginal and women's rights from the Charter du:ipg the

-

November 1981 FMC led to. the restoration of those~rr§hts,

”;élbeit in-an.altered form.2¥%

9 D ’ o ‘ . i
A committee® that was born - partly out of the
s 4 Lo .

Conservatives' suocessfu} strategy of delay and partly out

of the Liberals' ‘desire to 'undarmine opposition to
S

: unilateraliém provided a new outlet for public opinion in
the constitutional negotiation process and pointed to the

potentiaix vélue_ of - such foré in 'fpture constitutional
negotiations.' Its openness to.direcf}public parricipation
inspired one of the'cohmittee'gafticipants, Lorﬁe Nystrom
to suggest that o //// | | |

future conference

rticipants must include multi-
selected by Parliament and each of

the legislatures. - Additionally, there
must direct = partic.pation of . delegates
repres the aboriginal peoples, women and the

terrifories, all of whom suffer the prejudice of the
pres nt political system. It would be this body.

would propose constltutloqal amendments to
. Parliiaments and 1eglslatures 26 :

While | th SJC did not succeed in addressing what the

federal overnment termed the "Package on Government Powers

and Institutions,"< its ability to deal with matters from A
the federal government's' "People‘s Package“ such és the

Charter 1ng1cate that more open part1c1patlon could ald the
"‘\ »
negotiation pfpcess. Indeed, allow1ng aborlglnal loaders

~ .

4



_access to the negotiatino”tab

s been a sine qua non for

" recent negotlatlbns over aborlglnal rlghtsa

. » : Vo
In_ ‘sum, - the: Speo1a1~ Jolnt o Committee s main

-

contribution ';df' %H. constitufionar' reform process lay in
its openlng of‘; & ‘ |
" thre .first tlme A
leaving room - ‘ players the commlttee heard testimony
from ;over \906*-1nd Qlduals in the _publlc hearlngs and
received nell oveﬁ?y 1200 writfen‘ eubmissions .LThe'
commrttee'e- hearlngs ‘were telev1sed across the natlon and
this publicity, together w1th the appeals of part1c1pants
Iin~ the committee's hearings, fplayedyan imporﬁanp role in
'reflecting and mohilizing‘;puhlic_supporo_forva Charter of
_Rights and Freedoms. i ;?f ‘Fh . . |
:'r*xvdDespite its relevance to future.negotlatlons and 1ts§%
impact on the final outcome “of ‘the 1980 1982 round of

negotzziions,“ the SJC  was deslgneo neither to resolve ;ne

major differences betﬁeen " the governments‘in Canada over

T

the direction of Canadianv.federalism, nor to agdrees the

)
fiegitimacy of ‘unilateral ?partriatlon referredafﬁo 3; the?
beginning of this chapter."By the Spring of 19?1, r%awas
, Ciear’ that the debates over the legitimacy of the feder%l
t@;over’hment'é language policy, ‘over thaﬁ gdvernment's
conception of Canadian federalism and | over the

2

‘constitutionality of its unilateral approach "to the
\ / : .

.patriation of the constitution could not be resolved

ﬁhrough the standard procedures of constitutional
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{

%! amendment: Hflrgt;:mlnlsters' -and - mipisterial negotiations -

C e, . : ’

'ﬁed?dfailed to reach a conéensus; thanks -to the-official
‘oppOsition, tne 'patriatioh _peekage‘ could not be-ﬁprced
:through Parllament in‘ Ottawa; there was~even‘doubt as’ro
the w1111ngness of " Brltlsh parllamentaxlans to follow Prlme
Minister Trudeau s' suggestlon that they "hold thelr noses”

and pass the patrlatlon package in Westmlnster Faced with

.i}hls deadlock the“ polrilc;ans turned as a flnal recourse

-to the c@urts

- >



i | CHAPTER FIVE ' ¢

The Role of the Supreme Court:

' s ] Lo . . . . -
@'/" . ) ‘ : .

_; When the Supreme Court of Canada handed down 1ts

*decision ‘in Referené%g Re Amendment of the Constltutlon of

eCagada} (tne Patriationm>Case)ﬁ,?it resolved what_has been
5 - ) Y . .

called "the most momentous caSe_. in the - *ourt's
. history."? With the September 28, 1981, decision4 the

[
N\

Court both decided on the 'legitimacy of ~the ‘federal

gOvernment‘s attempt . t?& patriate'_'the ‘constitution
'unilaterally | and enunciated  a vision  of \Canaoian
federalism. ﬁutting the Gordian-knot;thaﬁ‘entangled the
federai.' and _promincial | governments in .irreconcrlable

‘_
arguments: over. - : the nature and dlrectlon of Canadlan

federalism, the Courtv guided the two 51desmback to the
bargaining table for the "one last try”"oonference of
November 1981. ' The Supreme? Qourt's uview of Canadian
federallsm, wherein no‘ singie prouinoe could veto a
"constitutional amendment and the federal. government was'
obliged by constltutlonal conventlon to. Jgain. the support of
a ”substantlalu number" 'of _prov1nces in pursu1ng its
'patriatlon package, not only. made another conferenoe a
~pOlitioai neqessity. but also-fostereu‘a Wiil_to compromisen

L]

:at  that conferenéer Without the Supreme Court's compromise

resolution of -the parties' diveréent‘ views of Canadian
federallsm, the impasse between - governments' would likely

'

95 © .
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have been carried, unilaterally ghd unfesolved, td}thb

'ﬁUnited Kingdom. b,
| this chaptet of the thesfﬁ exaﬁiqés* the courts'
i —answer&’ to the funaa@ental jquestibﬁs about Caradiar
‘ﬂfeder%iism raisedﬁgin‘ the Patfiation Case, The Cou ts -

as ' {:

' the . Manitoba, Qgébeq’ and Negﬁbundland Coﬁ&té-of Arped. s
well as the Supreme Court»éf Canada -- facestwc en.cal
qdéstigqs. _The " first r7lét¢d to  the . legality of rthe

federal -govérnmenﬁfs atteﬁp%_;fo patriate the constitut o
without fhe'-suﬁport of.ﬁhéférinnces. The seéond ~entered
on  the 'question ‘of wheﬁhe; "or not a constitutiual
convention existed ‘ghat rqﬁﬁired the federal government to
secure provincial agreemenﬁ on patriation. After examining
the coUrts'» reSﬁonse .to these questions, the criticism of

thes"5 Supreme Court's decision and its activist role in the

Canddian polity is considered'énd refuted. ,]

Federalism and Unilateralism‘in the Patriation Case:

No Canadian court had previously dea.t with such an
important, clean-cut divergence over fundamental concepts
of Canadian federalism as that contained in the Patriation

~.Case.  On one hand, theang of Eight (with the exceﬁETB&\

of Saskatchewan) dontended that Confederation was a compact

between the provinces. According to this perspective, the

[

two lovelc of governmeht are equal, balanced parts of)the
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Canadian federation --- the original compact could not bé
altered without ﬁ$ye consent of the parties to the
contract; On the other hand, the federal government

effectively ‘ aféuéd. that \pfpvincial governments are
: suborainate' to the centf5172§®§ernmeht, :efiecting what
Wheare - called the ﬂ”quafi;féaér;lh nature of the Cénadian
éonstitution.3 | |

| In the opinions of the Manitoba, Newfoundland and
Quebec Courts df Appeal, both sides received supporﬁ for
their divergent perspectives. The Newfoundland Court'9§
Appeal, draﬁing from the Sta%ute of Westminster, agreed

with the ‘provinces' view of‘Confederation as a compact and

v

decided wunanimously that provincial consent to patriation
\ ) o _

”was neceséary. Hg’sentially stat;pg that\the_teﬁ provinces
"and\ _the federal . governmént a;é equal 'pértnérsts in
Confederation, the“vCourt recognized a '"division of power
among the: constitugpt. parts that make up the Dominion of
_ , , :
Canada by which ‘each is autondpous,'in no way subordinate
to the other."+4
In both the Manitoba Céurt of Appeal and the Quebec
Court of Apbeal, however, these provinces'\argudynts were
étfongly criticized. Chief .Justice Freedman of the

Manitoba Coﬁrt of Appeal 1led his court's 3-2 majority,

attributing paramountcy in constitutional matters focthe-g*

federal govenment and concluding that the compact théo:y-ié.
"supported neither by history ‘nor by subsequent usage."5$' 3

6uestion1ng the relevance of the arguments, Mr. Justice

-



. pointing out thatt “the compach theory 1s a purely po;;tlcal

-

Y
. ‘ ’
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Turgeon of the Quebec 6g;urt of Appe;l sided with that J

court's’% 4-1  majority and raised . a segﬁ objection,

13

argument that hasn't any juridical base."G? _ S

The Supreme Court, 'in its 7-2 decision on tﬁe~

legality question, | agreed with \Bothwef these objections,
b . N N

e }

the - law knows . nothing of any requirement of
provincial consent, either to a  resolution of the
federgl Houses or a condition of the exercise of:
Unit@® Kingdom legislative power. . . . What is
central here is the untrammelled authority at law of .
the . two federal Houses to proceed as they wish in the __
management of their own procedures and hence to adopt
the Resolution which 1s 1intended for action hy the
United Kingdom Parliament.;

]

stating that

o

In supporting the second objection, the majofify stated:

theories, whether of , a full compact théory (which
even factually, cannot be sustained having regard t
the federal power to <create' new Provinces out of
federal territories, which was exercised 1in the
creation of . Alberta ~and Saskatchewan) .or of -a

“Z modified compact theory as urged by some. of the
Provinces, operate in the political realm,* 1n
$olitical science studies. They do not gngage the -
law, save as they might nhave some ‘peripheral
relevance to actual provisions of the British North
America Act and 1ts interpretation and

application.s

¥

In sum "the Court both rejected th compact theory and

™
éppeared to recognize the primacy of - the . federal
: «

government's role . in Canadian federalism through 1its
decision that .the,EEderal government had every legal right (
to proceed to the - Uhited Kingdom w1th8ut further

consultatlon Wlth the provinces.

'However, in dec1d1ng the questloib of constltlonal

conventi$;>\\§?e ~Supreme Court undi d much o‘ what .1t had
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‘ provincial ~governments are subordinate

.
’ . . . { N
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done "1n answering the first question. Only %he dissenting

_ ‘ | . @ |
judges, ,Chlefea‘Justlge Laskin and Justices Estey and
. ' ar -

+

McIntyfe. consistently supported qftawa's ent that
to :;e fedéial

—

governmeént . ¢  The minority ‘opinion on, the COQjéntlQn

‘question: emphasized ' the quasi-federal nature wof Canadian
3 . .

-

federalism and, -in a classic summary .of the centralist
position, argued that

the BNA 'Act has not created a perfect or ideal
federal state. Its provisions have .accorded a
measure of paramountcy to the federal Parliament
. For example, one hneed only look to the power of
reservation and disallowance - of provincial
enactments; the power to declare works zn a province
to_ be foy the benefit of all Canada and to pl hem
under £f&deral regulatory control; the wide (p&er
legislate generally for the peace, - orden and gqod
government. of Canada as a whole; the power to enact
the .criminal law of the enté;e country; the power to
create . and admit provinces out of existing
territories and, as well, the paramouptcy accorded
federal legislation. It - is the cial nature of
Ccanadian federalism which deprive the federaljism
argument described [in . the majori®y opinion] of its

R - force. . . We therefore reject the argument that. the
preservation. of the principles of Canadian federallsm
requires the recognition of the‘conventlo? asserted

o before us . . . .9 - “ﬁ?l'

In contrast’ to  the minority's view. of Canadian

federalism, .the siysyman majority would ‘not take such an

s ' ,
uncompromlsingly ce tfélist stand. While denying that the

~

-unanlﬁlty_‘rule wa§; a binding one, and thus once again
rejecting the “-eempact theory, the Court did support the
provinces' view of a balanced_feiegalism:

the federal principle cannot be reconciled\with a
state .of affairs where the modlflgetion of provincial
-legislative powers could obtained bk . the
unilateral action of the federal authorities.
. , it 1s true that Canada would remain & federation 1f
' the proposed amendmente :became law. EFuTt 1%t would be
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<f a different fede ion made dlfferent at the instance
- of ‘a majority /off the Houses of the federal Parliament
acting alone. It /+is this process itself which
offeQSs the ieder?~ rinciple.1o0 L C

¥

-

Unlesg™ the ¥ fedéral g ment gained "a substantial degree

s : : ™ L
of provincial conseu§i:\fie\;ederal government's. "Proposed
3 ‘ o T

/H§esolution fqg?zi: joint Addness to Her Majesty respecting
< .7 y : =
-the ™ Cons¢itution ‘of Canadf . . . would be unconstitutional

"~~~ 'in the conventional sense.'"!} Despite its rejection of

I

\; the compact theory, the Cour had hajded the provinces

dﬂimportaﬂt political leverage th ugh thls terpretatlonﬂbf
. A 4
! ”ﬁe@eral pgé%c1ple " ‘
|
\, The majorlty on _the (question of \gonvention .went’

beyond the strict, written werd~of the law to put forward

its view of Canadian federalism. K.C. Wheare- perhaps best
T A ) . '

summarizes the crux @f the decision on the convention issue

x fac1ng the Court: Canalda's “constltuﬁﬁgn is, as a matter of
law, not completely fede*akﬁrlf is qua51 -federal. But

constitution 1in practyte, 1ts system of government,

~—

federal predominantly.'??2 The majority was willingjﬁo
1
beyond mere legalisms to me%sure tﬂe political realrfty o
< ® —_
federalism 1in Canada '-- in McWhinney's words, they were

willing to "venture where lggal-positivist angels normally .

fear to tread."i3, Once they began to deal with these
non-legal matters, the majofiiy left ' behind its more—
positivist (and perhaps more centralist) brethren and

/
created a counter-weight evenly t» balance the Court's

' Ao
verdict on the divergent views of Canadian federal&}m.¥"

3
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In sum, " the Court  produced a remarkably balancgd
‘judgement on the nature of Canadian federalism. While it
affirmed— the. . legality “of the federal goverpmept‘s
uﬁilateral initiative, the Court suggested ’that tge
‘.'government was*obliéed by convéntion to gain the support of
a "substantial  number" of provincesJ. The practical
Vimplications>:df this balancéé\judgement were to force thé
parties back  to- tne bargaining table. 'On one héﬁd the
'federal gpvernment' Qould face difficult questions 1in
Westminster and"more 'qontroversy in Pa;liamenﬁ ‘if' 1t
decided to ngPre constitutional convention ;nd proceed
unilatérally. On the other hand, the CourtlSwaffirmation
of the ‘legality of unilateralism‘placed the érovinces'in
tﬁe pq§;tion - of choosing between ICOmpromise and

legéll?—sanctioned féderal government~unilateralism.
g - : -
.

A critical analvsis of the Patriation Case decision:

Although the decision apppeared to be a brilliant
" ‘compromise, a completé' analySié. of. the Suprémé Court"é
decision ‘must " go  beyond the results of ‘what Russell

condemns " as "result-oriented" jurisprudence;15 The

Patriation Case raises several closely related-questions

concerning law and polities. First, critics of an activist
3 : L . . ¢

judiciary  argu that in -a parliamentary system the

‘legislature- should be supremé and appointed judges should.

v . -
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not be able ~ to undermine the decisions of elected

politicians. Second, the policy-making, political-role of

the “judiciary in cases such as the patriation reference 1is

open to question.”;Third, the Court's ability adequately to

address political cases might be questioned. Finally,

legal positivists would question the legitimacy of the
. .

Court's foray 1into the nebulous realm of convention.in the

Patriation Case.

The first ;of' these .four objections to the power of
the$\3ud1ciaby ié the most“easily addressed for even in the
pre-Charter era the existence of a written federal
constitution,éiproﬁected and . interpreted by ... judiciary
meant - that judicial review was an integral part of Canada's
polity. Under ecs. 91 and 92, the constitution divided
legislatiVe,'fpowers between the federal and provincial
governﬁentf" delimiting the scope of'eaéh legislatgre, One
of the judiciary‘s functions~1é tb determlnethén one level
of ‘governmenF ‘is trespassing on the other level's powers.
It 'might therefore be possible in the Canadian context”to

N

refer to the supremacy of- the judiciallyéinterpretéd

constitution as opposed. to “the supremacy of the Canadian

‘Parliament.16 (//

)

legitimacy ‘to over-rule elected decision-makers may also be

countered for pragmatic reasons. As Stevenson argues,

the ‘“political pfdbess,' which 1. really a euphemilsm.

for bargains arrived, at ir esotsric negotiations
among officials and miniscers, 15 neither more
+  democratic nor more rational, and certainly less

dignified, rhar  the process oI ,decicisn by  tne

courte.:”
,

The argument that the judiciary does not have the

\J
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Thus, not only does the judiciary have the authority:ﬁo
, | | N
judge the validity of legislation in a federal state, but

: 4

it may also appear to be the proper and legiti~:i«

arbitrator in resolving many types of intergoverr- ...a
disputes between . the self-interested parties to a.0se
disputes. The intervention of an impartial umpire 1s an

1m§ortant part of a_properly—functioning federél state. In
sum, the j@@iciary in Canada has the right, the legitimacy
and the ?bligation to review legislatioh that 1s presented
before ig through reference cases oOr throﬁgh questiqné
raised as to the constitutioﬁalityf of a gqvernmeﬁtfs
actions. |

The second criticism of the coqrts raised by the

Patriation Case goes beYond the question of the legitimacy

of. the judiciary in reviewing legislation to question the
policy—@aﬂing_ or political role assumed by judées. In
McWhinney's view, = the Supreme Court's "primary
responsibility" lies 1in
providing a clear and logically reasoned judicial
argument as an authoritative statement to the parties
actually before the Court, and also as an educational

guide to lower courts, the legal profession anc .ne
general public.is

‘e

This argument}underestimates‘thé importance of the Court as
an ihstitufion of the state. From the political
* scilentist's perspective, the primary responsibility of the
Court arguably 1lies 1n 1its duties as an institution within

the ‘federal state. The survival of the just state should

‘ take priority over <the educational function of the courts



emphasized by  McWhinney. Extendrng this argument to 1its
% .

logical, 1if ,potentiall? dangerous limits, the utilitarian

would argue that.thg pa;ties actually before the Court:are
of secondary importance ‘aﬁd-are subofdinate to matters of
state 1importance. When federal-provincial ;onﬁiict reaches
the point of _creating‘ a-political deadlock oﬁ‘mgnumentél
consequences,. 1t.is no longer relevant fo condqmn ﬁhé.Court

for - "having ventured where ngél‘positivist angels'normally
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fear to tread" in making 'bold, d&ctivist decisions on

Iargely political ’issﬁes such as those présénted by the

~

‘patriation Case.!® ' One might argue that the Court's

. decisions 1in these instances reflect the crucial importance

of the Ajﬁdiciafy's role as a political institution with an
obiigation to protect thevpolity.

‘.-Th;s obligation 1s partlculary impoitant when no
otﬁefx‘institution .0f state 1s able play'such a role. "Thus

tne jdélclaryﬂé  role ‘as an ump;re cf last resort 1is
crucxél> 1f at,ﬁimes controversial. in the United States,
the Warren Court's decisions onljthe aesegregation of
schoocis 1 and, reappoftionment in state ‘leglslatures are
examples of éx;Supreme Couf; making,act1v1st decisions of

this type.?29 While such decisions may, as some argue,

depend on "the political predilectlons of the judges,'?!

o

the judiciary must nonetheless continue to exercise a

"political" role  1f the‘jpélity 1s to conform to 1ts own .-

ceonstitution. Through its decision in the Patriation Case,

the Court fulfilled its obilgatlon to 1nterpret the

IoneTITLT10n.
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In Sum; the arguﬁent that the Court assumed an overly

political role 1in the Patriation Case by going beyond legal

interpreta%ion and entering the ~realm of  political

mediation, perhaps fderéﬁtimates the importance of the

judiciary as the balance in Canadian federalism. As J.R.
Mallory has stated 1in regard to the relations between the

L4

'federal and provincial governments; "'some agenc?, external
to both leéislatureg, myst hold th? balance between
them."22 From .the politicgl scientist's perspective, the
judiciarf not only has the right to %o beyond the letter éf
the law Vin hoiding that balance, but it has the obligation
to fulfill 1its function as a balanéing institution in the
political system. ,

A third objection to the judiciary's role 1in

. . A
constitutional-political cases concerns its ability to

judge such cases effectively. The Court's critics arguek

that disputes over the nature of Canadian federalism should

be confined to the political arena as the jhdiciéry is
1néapable of effectiVely resolving conflict of .this
nature. Many scholars ques:;ah@%he ability of the courts
to render judiciéus judgements 1n complicated cases pitting
government against government and centering on 1issues that
éould 51gn1fiéantly affect thekbalance of power between the
parties 1n the case.?é N -.N\\\\\.

In Paul WeileETS view, effective decision—méki g 1in
political cases requires a comprehensive knowlege of'éll

the information relevah; to the case and the expertise to

: ‘ 105
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anaiyze that information.

process as we sknow it in Canada placesfxbad blocks Ln the
- e " >

\J/

way .Of both of these,"z‘ The llmltationsﬁof the jud1c1al

process emphasized by Weiler are reflected in the decisions

.\haﬁded ‘down by the courts, according to this argument. ‘As‘

Black and Cairns point_outf

.. lacking the expertise in assessing modern society
with which political decision-makers are furnished,
the courts exhibit great difficulty in giving shaded
responses in complex . problem areas, and 1in Canada
they have been largely restricted to the black and

- white approach of rullng legislation either intra
. v1res or ultra vires.:s

Such clear-cut dec151ons leave »little >:oom for mutually
_agreed—upon compromises Whiqh would lgave two'relatively
satisfied ?arties, as opposed to a clear w}nner and a clear
.loser. This would appear. to be especially true for cases
invdlving divergent federal/provincial interpretations of
constitutional matters.

Countering this criticism, oﬁe can argue that "bLack
and white'". decision;v_p;ovide the most clear-cut solutions
to intractable» fedefai—p%ovinciai differences, ~ For -

A

example, Stevenson argues that .

disputes over the regulatory powers of the state
require a precise determination over who has the
"legal authority. If one 1level of goverriment can
requlate a particular activity, the other cannot and
should be discouraged from attempting to do s0.2s
In addition to this added clarity, the Court's décisions
can serve. as the basis for the revival of negotiations,
under a new set of judicially-imposed conditions. For

example, the Court's decision on " the Chicken and Edg
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Refererce?’ provided the basisy for a federal—prOVincial
v . LT
meeting of agriculture ministers that enabled provincial

m rketing boards to. assume the responsibility for setting
\. " C ' - . .v

provincial  quotas. ~The " 1937 Privy Council decision

" allocating control over uﬁémployment insurance to the

L

provincega\yas followed _bys a series‘df;federal—provincial
meetings _'iéaging_ t5  the 1940 constitutional amendment
giving ’?he \%Qgéral \g?vernment those:- powersf28 Mo?e
:reéently,k Sécfioﬁ\\EQZA\\of the Constitution Act 1982

overturned Supreme

. , |
Qgrt decisions 1in the Central Canada

Potash ahd Canadian Iﬁgpstrial Gas and 0il cases.?? Thus

even when the judiciary méges é\"blaqk_and white" decision .

™ ) .\ - - . .
‘that 1s politically inconvenient, ‘the decision can serve as

. \i Vspring—boérd for future‘négot;é§i6h§: such dgcisions push

| politicians toward finding palgtigal soiutlons’ mto
cohst;tutional pnéblems.' a\\<K\‘

The Court's decision on ﬁhé pa%rgééign‘ referencs
further refutes arguments relating to :heﬂ”Biack and white"

- nature of judicial decisions. All partleé ;n the case
claimed their positions were vindicated; thetkéourt had
struck a -.near-perfect balance in its decision._,E;énvmore
remarkable was ihe' impact of the decision oéj@ghe
negotiation‘ ;rocess: the Court managed <to create ‘the<
political neéeSSity for another conference and 1t
significantly affected the ground—rﬁles of the negotiatiqns‘
in ' relation to the uhanimity issue. It would not be an

-

exaggeration gio claim that the Court checked the unilateral



approaéh ~of the = federal ¢ —rnment and ~creatéﬁ> thev

\

conditions for the ultimate constitutional éqmpromise;

Thu., the Court showed that it was able to admit\g broad
,~.,).‘;‘

. _ , . B . A
~range of evidence, 1interpreting 1t with expertise and

-

political finesse. The Court found a bal§;~ 1,- compromise

, » ’ N
judgement that - produced. neither gloating victors nof\

humiliated losers while also creating a firm ground for

——

future compromise.

Finally, another criticism of the courts' performance

~1in  Jjudging "political" caseé‘and‘of the judiciary's'forays

S

A

into policy-making relates to the problems associated with -

cases involving federal-provincial conflict oVer non-legal
matfers such as questiéns relating to the existence of a

constitutional convention 'in the Patriation Case.. In

answering ‘the ‘question regarding the existence of a

conventioh that Yould require the federal government to
Qgtain —ne csupport of a '"substantial numper'" of provinces,
the Court stepped beyohd strict legal 1nterpfetationé to
dabbié in matters 1t haa itself. described as '"1in the
‘ pol;plcal ‘realm,‘ in 'polit;cal science studies."3?0 As
Ruégell ~ has wondered: ”if in the Court's view
constitutiéhéix\conventlons are entirely political and not
at 'ali legal 1in hdturei what, 1t mighﬁ be asked, waé a
court of law doing rendé}ing a decision on a non-legal

subject?"31

N
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For - the Court's critics, the. answer to that questlon
oulg be that the Court was exc 88leg the bounuarles of its
]

competence: non-legal matters should be left for political

actors. As Livingston wrote, ''Legal answers are of value

only in the solution of legal problems. And federalism is

concerned with many other .problems than those of a legal

nature.”3} According to}égpis perspective, such problems

109 .

~are too complex for the judiciary and are bést left to the,

poltical arena. Paul Weiller states:
federalism cases involve essentially non-legal
conflicts which  will- not be dealt with . very
successfully 1in the judicial process, and that courts
should avoid . '~ the area unless intervention is
absolutely. vital. . . . Constitutional conflict is
not always so bad and, even wher it is I doubt that
" judicial review can make a durable contribution to
» 1ts resolution.ss ) ~
[1 .
The judiciary's role 1in resolving the impasse over

the patriatioh of the constitution negates these argumengk.
Th- Supreme Court's decision was of value not only in its
resclution of the legal dispute between the parties, but

orincipally because 1ts contibution to the resolution of a

political dispute. The constitution includes not only a
black | letter cohponent, but also an unwritten and
"understood" convention@l component. . Addressing this

- latter aspect of the constitution proved to be an

invaluable exercise.

~

J

The Court was présented with and ruled on a wide

range of ‘'political'" evidence and argument, 1including

arguments relating to the compact theory and the

o

"erystalization" -of convention 1into law. Indeed, Wei.sar



admits that its dec151on on the convention issue proved the

Court's ablllty to go beyond: the mere letter of the law: by
accepting .and 1nterpret1ng Saskatchewan [ som¥hat

speculative and fpolitical ‘view of the_amendment process}

the Court broke new constltutlonal ground In recognizing
" the pOllthal reality of thexfederal prlnciple in'Canada,
. i 4 i

X

the Court was able to transcend narrow definitions‘of'

relevant evidence to make its decig@on. Thus one can argue
that one need not praise the decision in the Patriation
Case solely on the '"result-oriented" grounds of 1its

' positive impact on the political process: the Court also
_ i . .
took a courageous step by answering an importamy

- constitutional question -- that of the existence ~of a
constitutional convention -- in a difficult grey area that
lies beyond the strict letter of the law. i‘ *

V

The patr;atlon reference prov1des a powerful example

cf the Court's abillty to resolve dlfflcult political

© ases. The importance of this judicious decision.and the =

consequences of the decision reflect the importance of tne
courts as. mediators of last,resort between the federal and
provincial governments. Because of'tne cruciel nature of
this role Weller admits that "My views require rethlnklng

The degree ofafederal prov1nc1al conflict and the inability
to resolve °conflict has 1increased substantially.'"34 1In
,addition to these changes in t%ﬁ political environment,

Weiler points to changes -within the judiciary, as the

~ Supreme Court, facing a constitutional case load that 1is
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both heavier and more "difficult” has" become ‘“more

aggressive. . . . The jJjudges are ‘more wiiling to rethink

and change pr-:vious decisions.'"35 .

2,

In sum, thé Court's decision on thé@ﬁelicate question
of .convention,; 1ts handling of a difficult political case
and Ifs perfofmancF' as a nmediator betweéﬁrparties with
opposing _;iéions of Cagadién fe@eralism resulted in‘fhe
parties' return to the bargaining table with a new desire
to find a compromise solﬁtion‘tb their-differences. ééind
beyond this results-based analysis, one can argue that ;he
Supreme Couf; made an activist and balanced decision that .
fulfilled £he judiciafy's ihportant réke as the finéi
mediator in federal/provincial constitutional disputés.

{

Summary and Conclusion:

Faced ‘with the | incapacity of the federal and
pro?incial governments to fihd éompromises in the othér
institutions mediating federal—provincial' conflict.,aqd --
_challenged . by the federal - government's pursuit of a

olicy of constitutional amendment, the justices

of Suprelne Court assumed their role as a mediator of
last '  by tackling the political issues in the
Patriation Case. The Court sent the parties back to the

by

bargaining table armed with a clearer picture o©of the

conventional requirements for constitutional amendment and,



s
112
~more impoftantly, a new political will to:find‘aéieemeﬁt.
Judging from ' the patriation reference, thé{jdgiciary is
capable of pe;forming its role as a mediator of iast'resort
remark?b;y well. |
Thuéﬁ the Supreme Court plaxed-a"criticailréig ip:the

1980-1982 constitutional negotiations. The Court was asked

;o' resolve firmly held differences over the nature of ¢

.Canadian federalism and 'the legitimacy qf the federa;é*}ﬁ%ﬁ
government's ‘attempt to patriate thev constitutioh “:Eéi
unilaterally -- iésués which Parliament and the Special -
_Joint' Commiitee could .not resolve. " In addréssing these .

differences,”the Court paved the way for a final Sbreement.
"0f all the instit.-:ons examined in this thesis, ﬁhe

Supremé Court's performance appears to be the most

.remarkable fof it was able to find a mutually agreeable

mlddle Igroug@ for the opposing goyernmeq;s. Not oﬁly/were
the results of ‘the Court‘é Jdec151on The Dbest péssiblé
" outcome, but the decision 1£self was -- from the polltlcal
scientist's. perspective -- a couragequs one tﬁat dared to
step into the legal gréx/ area  of constitn;andl__
conventinn. The Supreme Court's decision ended the period
of wunilateralism and forced 4the federal government to
returr. tc the negotiating table with the provinces. While
it did not completely rule out the federal government's
option of turning unilaterally to Westmlnsaer,vthe'dec151on

raised the political cost of so doing and thus paved the

way for the politicians to try to find agreement over the

&

. §}4 - O
o
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-thorny questions of | languange rights and the d%reétion of

Canadian federalism one\more time. o
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Conclusion: 5

5%
Beyond the 1980-1982 Constitutional Negrtiat;éEEJ
(—W . s
‘ B
th® Constitution Act 1982 embodied an glusive anrd

historic

Tomise over 1issues tha£ had stymied politrca}
in Canada for over fifty years. That compromise
‘many constitutioral qﬁgggiahs unanswered, including
eignt of the tyelve items oﬂ thé‘bargaigzng égenda agreed
%o in 1980.1 ﬁhile the authors of: the Constltutlon Act.
failed to answer all -the questions on the erginal
constltutional{y reform agenda, they  dad kcreate a
constitutional™ amending formula -- ~a task that began

formalily in 1927 and had eluded past genegations of

pclltlélans and constitutional experts. It will be the

- vy

Ture generatlons tTo answer, through that fcrmula,
s . . .

i
‘.

9]
XN

)
<

)

ey

ne guecstion

n

this generation of political leaders fails to
. - 3

reso.ve. s C—

-

The Noﬁember 1981 é&do;g' lett several groups of
- : .

T
Canadians with the feeling that their politfcallleaders had

» .
farled them. Ironically, this sentiment w%; m
‘ e

. © X B

erpressed 1n Quebec. -- the province that Wwas jhe catalyst
for constitutional reform in 1980. While the demands of
the. ogher provinces were crucial <o the negotiations, 1t

was - the threat of separatism and the desire to fulfill the

oromises made during the Quebec referendum campa.gn that

3
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underlay the 1980-1982 round of negotiations. Yet, Quebec

was left out of the finalIAgreement;on Novembér.s, 1981 and

the govérnment of . Quebec was outragedy at haviné been
"shamelessly: vetrayed” on a "'night of treachery" by "this

)

stab with a dagger" from the '"thiéves of our rights."?

Although the November accord was hailed by many observers

and participants ,as an almost miraculous compromise, it

« left a SepseA of érievance in Quebec about the process and

the content of the November accord. As Claude Morin said
! . - . : i

[

in the National Assembly,

with =~ what happened in “the course - of the

- constitutional conference, with the trickery and

lying which accompanies-all these negotiations, with
the fact also that Quebec, at the crucial moment, was
systematically excluded, the result was that Quebec
suffered, for the moment, the theft of its rights.s

The Pa:ti.Quebecbis thus suggested that the November Accord

‘had. exacerbated, - not defused, Quebec's grievahces in

Confederation.

" .The final ‘deaf—making at the November FMC also left

dut ‘'special provisions for aboriginal and women's rights.
Women's groups and mative leaders were appalled by the fact
. . . , , .

: . S N . ’
‘that ~“sections re;ating to their rights were removed from:

-the Chartér’-bn the .final ‘night of negotiations. Thé native

rights section “in questioy,. was = opposed’ by the three

westernmost ,pipviﬂces, " led by'British CQlumbié, partly for

. _ . e , M
the reason/x_‘tts;“35'of'the-special'Joint_Committee on the

House and Senaﬁé‘s propoSéd“ resolution was Qppgsed by a
majority of aborig@nal E roups.' (However, these groups

N,
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believed s. 35 did not go f%r ehough, “not that the

recpgnition ~of aboriginal rights should be. left out

-entirely.)

The women?s rights section (s. 28) was opposed most

intensely by Premier Blakeney because 1t contains a
) \ ,
"nowwithstanding clause" = that would free that section from

the provinces' ability to pass legislation notwithstanding
th=> Cparter's provisions for women's equality -- this.might

prevent affirmative action programs. However, in the face

of gréat political pressure and what Romanow refers to as

an "unsettling period * of bilateral negotiations over

116

long—distancé telephone," the first amendments to the .

November accord: were agreed upon.*
Native leaders were not satisfied with the original
1981 concessions and pinned their hopes on section 37 of

the Constitution Act which provided for a First Ministers'

Conference within a vyear of the Act's proclamation to

~ident: .. and define aboriginal rights. NoO agreement was

‘reache in that meeting or the subsequent annual meetings.

In 1987 time ran out for the aboriginal leaders as the

three westernmost provinces and Newfour.! and continued to

arguedl for a aetailed definition of those }1ghts. No plans

for a further conference have been developed.
While l Banting .and Simeon's suggestion that the
Consitution Act 1982 was an ‘"unreformed constitution"?®

may be rather harsh, dissaticfaction with the final

fight against the broad recognition of natives' rights and



-
[

_agreement went beyond the groups mentioned above and would

suggest that in spite of the Constitution Act 1982,

117

bargaining ‘over constitutional reform and dissatisfaction

with the constitutional status quo will continue to play an

- 1mportant part in federal-provincial relations 1in the years

to come. Thus one can understand this thesis' primary
.goal: that of seeking more harmonious approaches to
constitutional bargaining. Future bargaining over the

constitution 1is 1nevitable and- lessons from the past must
infdrm those who will bargain in the future.
Although the gffective operation of the

constitutional amendment process in the future depends, to

a degree, on the participants' ability to learn from the

lessons of the past; the lessons of the preceding chapters
must be treated carefully for two reasons. Firsﬁ, the
19801082 constitutional amendment process was unique. The
feaera. governmeﬁt can never again tnreaten To patrlate'ﬁhe
éonstltutlon Pnilatefally; the Supreme Court 1s unlikely té
be requlreé/Ato pass judgement on constitutional amendment
procedures again;' and“the public pressure for wide-ranging
constitutional reform may never reach the same levels as
ﬁhose'precedlng ghe November 1981 FMC.

The~ federal government's decision to proceed
unilaterally was a turning ‘point in the patriation
process. Prior to that decigion, there were few signs of

‘movement as the pressure behird the constitutional log jam

‘built steadiy. Traditional approaches to relieving this



pressure appeared to have failed: despite the promise shown
by the CCMC, the first ministers were unable to f;nd‘a
consensus iﬁ September 1980.

Howeve;\ afper the October 2 announcement of
unilateralism, the 1log jam gradually beéan £oabreak. The
hearings of thé SJC, the battle in Parliament and dec1sidn§

in the courts -- all of which sprung directly or indirectly
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from the federal government's unilateral strategy -- were-

the first signs of that break up. Eéch of these factors
played an important role in pﬁsh@ﬁg :Fhe parties to the
final outcome -and one can plauSIDQy lgrgue that without
Trudeau's recourse to unilateralism,.the constitution might
still reside 1in Westminster. Paradoxically, unilateralism
hardened positions on all sides but also made possible the
develdpment of the elusive political will to comp?omlse.
In sum, the federal 'goverament's unllateralism created a
new dynamic 1in thé patriation, process and ultihately that
dynamic led the parties back to the bargaining table and,

ultimately, to an agreement.

It would be misleading to claim that phls dynamic was
planned or even foreseen by ~'strategists 1n Ottawa or by
other participants 1in the patriation proces.. As Cairns

suggests,
!

the particular outcome of the Constitution Act ,. .

wacs underdetermined. , Slight or major differences 1in
one or more of dozens of prior events or political
decicsions could have nudged ..the constitutional
process onto a different path, which would h=ve led
to another constitutional destination. The retention
of power By the Clark government, a Parti Quebeco1ls
referendum victory . ) . & different Supreme Court

Qec.giorn . . . any o0 CI Thess CY Variour otner

m
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plausible happenings = could have [changed the
~outcome. ]s

Circumstance and chance were thus centrai to the final
outcome. - » - .

The most subjective aspect of the 1950-1982
constitutional negotiations lies 1n the nature Vof the
personalities around the. bargaining table. Without the

fraternity}@bf Chretien, Romanow and McMurtry, the toughness

of Loug%eed énd, most 3 importantly, Trudeau's
single-mindedness, the final consensus would not have taken
the form it did and might never have developed at éll. As
Simeon argues, "the ;moothv operation of the decision
process depé;as more on the attiﬁudes and perspectives of
the participants than on the existence of formal
machinery."7?

-In sum, the lessons 1in the concluding sections of
this thesis relatlng to the sﬁrengths and weaknesses of the
institutions * 1n the patriation process are put forward with
three caveats: (1).once the féderal government embgrked on
1ts unilateral® course, the process was unique; (2) chance
~and circumstances played an important réle in shaping the
negotiétions} .and (3) the special personalities involved 1n
the constitutional bargaining sessions played a crucial
role in making a final agreement possible.

The segond principal reason for treatlng the
conclusions 'of the earlier chapters with care lies in the .

very existence of the amending formula. Five years after

tne enactment of that formula, 1t is still difficult to

[ad



determine 1ts impact. Nonetheless, key differences. exist’

between - the pre-amendimg formula era and the post-1982 era

of Constitup;onal rpa;gaining. The support of seven of
Canada's ten provincial 1legislatures represenfihg 50 per'

B ~ ) . -
cent of Canada's population 1s necessary for most.

constitutionél amendments. It 1s now consti;utionally
entrenched that an agreement by the first ministers is no
longer sgfficient for constitutional amendment --
legislative assemblies must’ be\given the chance to debate

and vote on constitutional amendment resolutions.

Although a ' new amending formula now governs
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caonstitutional bargaining and the 19%.-1982 patriation

process was in many ways unique, the underlying tensions

that pervalled negotiations during that period will continue

to exist long into Canada's future. The question of how to

recognize the French fact in Canada 1s currently a matter

- -

of public debate -- more so now than at any time £ince tne
Quebec . referendum; demands ‘for the decentralization of
powers  .and for majdr reform of central 1nstitut15ns are
also on the bargaining - table. 5 These demands are very
likely to continue to .be héard §n-the1199Os and beyond.

While the authors of the Constitution Act resolved one

crucial tension in Canada -- the question of who speaks for

Canada -- through the amending formula, they did not and

could not resolve the most fundamental tensions 1in Canadian

federalism outlined in chapter one and .recurring throughout

the negotiations described in the preceding pages. A



: éonstitutional solution may never resolve such fundamental
Eensions, but constitutional refotm is one important way of
easing the strains iﬁ; Canadian‘ federalism. Without the
prospéct of meeting the challenges 1in Canadian federalism
ﬁhrouéh‘ constitutional 'reform,_one of the critical dynamic
forces .. that keeps _Canéda whole would be lost. The

following. section examines the fora that might\help to meet

the challenges ahead.

@

Lessons from the 1980-1982 patriation process:

®

The four central chaptérs of this thesis examined the
performance of the‘Continuing Committee of Ministers on the
Cdnstitution, thé ‘Firsf Ministers' Conference, the Special
Joint Comhittee of ‘the Senate and House of Commons on the
Constltution? and the Supreme Court 1in the patriation
'process and in addressing the ‘fundamental tensiéns of
Canadian federalism. The assessment 1in these chapters
pointed to the benefits and draw-backs of each forum: for
eﬁample, the CCMC fostered tfust and a remarkable

cooperative spirit but dealt with the more political agenda
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itemsv ineffectually while the FMC was the most

authoritative forum for discussing constitutional reform
but suffered from 1ts very 1importance. This wection
summarizes and draws conclusions from that earlier analysis

with a view to' foreseeiling the possible contributions of



these bodies 1in the quest for constitutional reform under

the new amending formula. - ~

The Continuing Commitee of Ministers on the Constitution:

As chapter tWo Tindiqated, the CCMC's closed, problehf
solving meetings were crucial to the;pérties' asséssments
Qf each éthefs' positions, 1interests and personalities.
The formal_and,.berhaps even more importantly, the informai
meetings providgd pérticipants vith the dpportunitf to
develop the éersonal contacts that qreafed mutual trust
and understénding during the summer‘of 1980.~ On the other
hand, the CCMC's éonsciously non—politicalvappfoach ﬁeant
that 1t had no capapity bfor finding 'solutiong: to thé
difficult political decisions on> the baréaining‘ table:
withoﬁt cleér political gquidance from hiéher au:hgrity, or
indeed with the advice to avoid consensus .n “‘.ese issﬁes,
such Tpolitiéal decisions were constantly being shuffleﬁ
from ministers to officials and back 1in an impossrble gquest
for - consensus over pollticai 1ssues where the political
~will for consensus did not e#ist.

| However,. in the post-Meech Lake era, the weaknesses
" of the CCMC agproach-to constitutional negot@ations may be
less . bnerous and the benef;ts flowing from that approach
may prove to be even more ;mportAnt than in- the 1980-1982
‘found_: of ‘*negotiations for fhree‘ reasons. First,
considerlng the wiliingness to compromise that developed

during the CCMC meetings in 1980 when political tensions

were 1relativel?~high, when many provinQ@s did not trust the

N
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federal government and when some p:oviﬁcés did not even
trust each other, the -effectiveness of a forﬁm ﬁhat both
‘fosters and.depends on- trust is likely to be enhanced under
a - more cooperative and flexible = regime of
féderal—provincial. relations ‘such as that eme;ging from an
accord readhed at Meech Lake.

Second, 1if the political will displayed at Meech Laﬁe

123

is carried through to negotiations on other constitutional

questions,. a drawback of the CCMC --  1ts inability to

resplve politically-sensitive issues -- would be removed by'

~ the first minis.ers before the ceoMC bégiqs work. Given a
clear mandate >by the first ministers to find a comprdmise
within certain clearly—definéd and pre-negotiated éolitical
guidelinegs, CéMC—style negotiators will be able to'operate
freely in their area of expertise: that of finding
compromlse solutions. For exémple, -1f the federal

government made the difficult political decision of giving

: up .ts exclusive jJurisdiction over the fishery and agreed

to the principle of concurrent management of the Atlanticc

fishery with "federal - paramountcy in the case of
federal—provincial' or 1inter-provincial disputes, then‘ a
CCMC—type body (perhaps supplemented by a sub-committee of
federal and provincial fisheries . ministers and/or
officials) would be very well-suited both to decide on the
nature éf the’ agency 1implementing this mahagement scheme
and to draw up alternatiyé plans that would meet the

various federal and provincial interests at stake.
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Third, 1if the political climate is such that the CCMC
can operate with clear gdidelines; then the nature of the
issues on the bargaining table is also amenable to

"consideration by a body such as the CCMC. Once the
difficult poiitical decisions are made partially te devolve
jurisdiction over the fishery er to agree tovthe principle
of an ‘elected senate with }eéual representation from all

| agoviﬁces, then the detailed work of building a compremise

'éround vthe framework of these political decisions can be

left to the expertlse of the CCMC.

iy

L ' In»_ brlef, the post Méech Lake era may see an

o,

ihcreased rele_ for fora such':aelthe CCMC. It is highly

o

unllkelyv ﬁhat . governments | would  devolve any final
Ly Js ﬂ ;},_; .
declslonwmah;n%r boyersv to such a body, but 1f the mandate

'fé; members : agree .on facts, clarify
' S+ 1y poranda submitted by members, but

e Fe nt decisions, take no wotes,
e ;@I ve powers as a‘committee, do not
S ? ﬁapd do not blnd thelr principals 1in
e theh:xflrst“m1n1~’ B ‘ 'bxlty would not be undermlned and
;’a., cooperatlvew 7 .ug, “to- &evelop consenual

LT

> >op€¢ons. cooperation where some

a.

‘contéﬁtldus : llssuesf haveai been - “removed  from the

KR
.constntdtlonal agenda;. thexg§§§ bllltles for an effectlve,

are exc1t1ng .

&,

Confe;gnce . Ghapters one and three

the preblems. assecaateﬁ ‘Wlth the_ public,
teiev1sed enaehlghly.politze ed LQS%;”OH e*ence accggli as
:G ' R S

SN
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to the difficiities encountered in the 1981 FMC. The FMC

L dy
1s the mo§§i"f authoritative. forum for constitutional
. Tog! . : .

negotiatxb .and the fonum where the- fundamental politigal

"must be made. It 1s, quite properly, very

,'11‘ ‘remain so even under the new amending formula.
b .

o ;

Nevefﬁﬁggggg, the draw-backs of relying too heavily on the
FMC fon | finding answers to Canada'sb unanswered
chstitutional que%}ions are ;everal. Each of these
draw~-backs points te the need for fora that will supplement
the FMC .1in order to make the constitutional reform process
more effeetive and more open.

lﬁmm“mmf;;e£, 1f the constitutionel reform process is to
move onto a second.stage where the,senate; fisheries, and
‘the othe? concerns'of various provincee and interest groups

are addressed, bargaining fora with the time and energy

required by these 1issues must be found. First ministers

cannot deypte~themselves solely to the const.tution as they

have other, perhaps more pressing, responsibilities..

Therefore, alternative fora acting under the direction and

guidance of the first ministers must address negotiations

‘over the specifics of constitutional reform 1if effective,
informed negotiations are to be held and progress 1s to be
made on the many outstanding items on the constitutiocnal
agenda.

Second, chapter three pointed to the limited access

of outside groups to constitutional negotiations dominated’

by the FMC. As 1s indicated below 1n relation to the
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Special Joint Committee of the House and Senate, calls for
publtic participation are likely to be an inherentjpart of
future constitutional reform, for 1t 1is difficult to

N

justtfy the arbitrary 1limitation of ‘public debate on

126

constitutional matters when public hearings on matters

ranging from ambﬁlance services to labour legislation to
securites reéulation are a staplg of legislative planning
at the federal and provincial level. ? The SJC prov .=d
invaluable public 1nput_pfior to the crucial November 1981
FMC, but publié, hearings .foglowing constitutional FMCs
would at least provide thé publié with somé forum to
- express ‘its views directly regarding deCisions that have
already been made' and thus would addn some measure of

legitimacy to what~ was described above as uan~ elitist

bargaining process. While chapter ?ﬁ;“

& Y

FMCs shielded from the glare of the f}é}
. crucial to ‘The free exchange of 1deas, the avoidénbe of
pelitical posturing, andathe abilityﬁ@@ first ministers to
compromise, the constitutional bargafﬁlng process must also
be open and must appear to be open to public input. Thus,
open fora that ‘supplement the “FMC aag crucial to the
quality and legitimacy of future negotiations.

rhlrd, the 1982 amending :.rmula requires the federal
and provincial legislatures to ratify constitutional

amendments. No longer 1t the mere agreement of the first

minlisters sufficient for constitutional reform. The

Y
' T

incorporation of the views of caucus chairmen and even

&
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_opp051tion leaders may now, <under ¢ertain conditions,
become a consideration for first ministers. Such a
broadening of the advice and- the fora involved- in
suﬁporting thé first ministers' constitutional reform .
éfforts——néed.not undermine the power of the first mini§ﬁers.'f,;

: : <5 g
in that process. Indeed, the integiity of the‘?igst’ %%;

- : * ,Mf 0
- ministers' meetings can - best be maintained by encouraging®.

;Hé;\developﬁenti of these:trends. With broader sources of

advice and the capability of closely directing subordinates
- \ ) - .

as they draw up specific options with the benefit of public

input, the first ministers will have the time and the
~

privacy 1n conference to ~devote themselves fully to the
- T~
. ~~.
difficult political compromises that _ e the foundation to

‘any constitutional agreement. Indeed, the effectiveness of

the First Ministers' Conference as the hub of L{he
constitutional reform process may well be enhaﬁgld through
~ne use of these supplementary fora in addressing the

¥

complex options available to the political decision-makers.

The Special Joint Committee of the Senate and Hougeﬁof

- Commons __on the Constitution: The only forum providIng fbr

the direct participation of the public in th¢_1980—1982

patriation process was the Special Joint Committee. As
chapter four indicated, the SJC had an important political

and substaﬁtlve‘impact on the patriatioﬁ”prqcess for 1t not
i
—— . 3 .@;{ ‘
only focussed public attention on the widfﬁganglng support

for the Charter, but the committee also héa&d appeals from
. 8/
a broqd range of groups incorporating tﬁe;suggestions of

Wr;-
d
4

0t
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many of those - groups‘< inéo - "significant substantive

amendments  to the Charter. Although its impact was immense

and the Committee 1llustraetes the iﬁportant role interested
L . J. '

groups can ﬁiay  in'?constitutional reform, these groups
deal® almost exélusively—qwith- the "People's Package” of
constitutidbnal ‘:eform issues and did not address matters
relating to the division of powers. Yet, this focus ought
. not to ‘preciude the use of SJC-like hearings-on‘mattefs

such as fisheries jurisdiction and even senate reform.
. . - .

Each of these issues (and especially the first two)

involves  complicated claims that Will .directly~ affect
individuals' rights and representation. -
" Given <the need under the constitutional amending

formula for the . approval of the legislatures - in,

constitution @ reform, committees of the legislature are

likely to play "an '~ important role 1in examining proposed-

amendmernts and 1n soliciting direc? public input on those
matters 1in at least some, 1f not all, Jegislatures.  One

.can envisage such committees -:as . forming the much-needed

&

public supplement to tﬁe closed FMCs described above. 1In
AN . o

sum, the future role of l§gislétive,comm1tteesqin providing
. Q .

:]

much—needgﬁ public' accessﬂ to the constitutional reform

debate’ 15 a potentially 'imbortant one under the new

amending formula. BN ' " '
©o : N\ - i

The Judiciary: Ironically, the Xfast politicized and least

»

"open" forum 1involved 1n the patriation process was als&

the most effective 1n resolving the disputes before 1t and
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in layiﬁg the ‘groundwork‘ for compromise, JF e regards
constitutional .feform as a chnflict resolution prbcesé,
then an independent an%, relatively apolitical body 1is
crucial when_‘the parties -reqch a bargaining‘impasse:r In
Canadian federalism 'the Supreme Courf ,df Canada is that
body . While this role may irk those who believe that the

Court must stay out of the political decisibn¥making

. . ‘ ’ - L. R
process or it will lose 1ts appearance of impartiality,

Chapter -Fi?e' points out that the ‘jndiciary can play a

‘crucial role in Canadian federalism as the balancing

mechanism 1in federal-provincial disputes. Its decisiqyt§p

the - Patriation Case served as the perfect balance between

Ottawa's view of Canadian federalism and that of the Gang "

of Eight. Critics note that the Court's decision went

'beyond a strict vipw of the law and entered the realm of
convention, but the Court's _SUpporters‘suggest that this
"brave deCisidn—making was necessary.if the judiciary-was to

fulfill its role as the balance of Canadian federalism.

‘Although the "judiciary has received a great deal of

attention 1n relation to its performance 1in interpfeting

LY

the Charter, the impact of the new amending formula on the
judiciary remaihs unclear and unexamined =Z indeed,?pge

Supreme Court is unlikely to ever again face a reference

" such ‘*as the Patriation (Case. If the judicial branch of

- government is. affected at all by the new amending formula,
. ' _ g S

-one might suggest that the formula €larifies the.

controversial area of constitutional law that led to the
' : &
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‘patriation Case and ' governments will,havevlittle need to
appeal to the jddiciary” in regardlﬁo this or to related
matters. Admittedly, Quebec's refsrence to the Quebec
Court of Appe@l ‘shd to .the‘ Sdﬁreme Court regsrding its
"historic" vetp.ﬂ;ndicates thatkprovinces dissatisfied with
the. amending formula and its operaéion in futgre amendments
might  concsivably appeal to the judiciary for the redress
or public :airing of‘théir politica} grievances. Yet, - the

Supremé Court's remarkéble decision in the Patriation Case

sdcceeded in sending~_the' parties back to the bz _gaining

g

'tablel“to work out a{;ﬁolitical framework for the future
resolutioﬁ jof k their >consti£utional ‘differences. By
pointing the way to an amending formula, the Supreme Court
probably made its Jjob as the arbiter of dispu;ss over the

- process of constitutionai amendment redundant’:; that may
be the most Meaningful“ compliment one can pay ﬁo ;ts

:decision.

Summary; ’The institutlonal anaiy51s above p01nts‘to the
néed’ffor a greater dlvsrsity in the fora thet underpin the
constitutional reform process. Given the challehges ahead,
the need for- institutions vcapable of supplementing the
‘First Ministersf'.Conference 1s apparent.‘ Fora modelled on
the"CCMC} but including when hecessary the participation of
"line departments" sush as federal and provincial fisheries
m;nistries or ministries dealing in native affairs, would

, , ” ,

harness +the expertise- of minlsters and officials 1n. the

cdoperative search for compromise .solutions.
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The role of the legislative branch of government 1s
also crucial, as the SJC demonstrated. Providing direct
access to the public may become an increasingly important
funetlon of ledislative committees at the federal and
provincial levels. "It is mot beyond the realm of
imagilnation te envisage the .formation ef trevelling
legislative. sub—committees".oh*“the constitution that woﬁld
include interestec M.P.s or M.L.A.s. Such committees would
enriqh' the reformb process 1immensely, 1f the ‘i980—1982
experience 1%5.a valid guide.

The - organisation of . a; more fully-developed
constitutional _hea;ings; process is a matter that deserves
greatef study. The proliferation of committees -and
egenc1es supported _in this conclUding chapter must - be
subject to careful coordination sd”thet the information and
the proposals emerging from the reformed reform process are
put £o  .optimum use. The 1dea of' a coordinating
censtltutlonal secrézariat reised in . chapter two milght
serve this‘purpese. As Maxwell Yalden suggested during the
A‘flnal days of the SJC's hearings

we are- long overdue ‘for a federal—provinciai

permanent secretariat where you would have some of

the best civil servants you can get full-time devoted
) to the particular problems that are coming across the
b federal-provincial desks of each government and
developing as far as they can a consensus on the
facts to send to their political masters.ii
Mosﬁ important, however, to the future success of the

constitutional reform. process is the. political will

demonstrated by the first ministers. No institutional
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structures facilitating constitﬁtionaii negotiationsA will
overcome political deadlock at the level of the FMC —Ldthe
first ministers will :continue to play a preaominant rol; in
constituti~nal neéotiatidns._ Yet, 1f the spirit.'of_
comp-omise apparent in the Meech Lake accord survives, the
girst ministers will benefit immensely from the‘supportbof
a more fully developed constitutional:reform process that (I
harnesses  the abilities of ministefs, legislators and

officials to the cause of const;tutional reform.

4&'1\3"‘.

Conclusion: o Y

Despite ‘the - remarkable achieyements of fhe‘
Constitution Act 1982, the fundamental issues of Canada's
duality and the yin/yané‘tension between éentbalizatioé and
decentralization rémaln.with usvand will remaln Qlth fufure
generations of Canadians. Those tensionéﬁarg a Cfue;al
.part’ of what makes Canadian federallsm sq?h:é ;ﬁéileng;ng
and‘ special experiment. This thesis exam;ﬁéavqné campailgn
in the ongoing struggle to keeévdanada wholer “ '

Chapter One examiped vthe prlnbipiﬂq scﬂlsms that
divided the . Canadian polity and Eﬁe— debate oveé
constitutionél reform. That analysié ‘suggested the
political will to compromlse was mlssiﬁgifiﬁ,'the.early
stages . the 1980-1982 patriation procéSs;”’(Indeed, it

arguably never existed for the government: of Quebec.)
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later chabters examined the prbceés bf constitutional
reform, coﬁcludihg | that crucial aépects df " the

,gﬁgonstitﬁtionai reform process themselves bear reforming,

“fgr the search for consensus was hindered by a flawed
pfocessA that at times seemed to dissipate thé political
will to comprémise. This concluding chapter has pointed
out that while the lessons of the 3986—1982 constitutionar
negotiations are quite unique, constitutional reform
through ;hqﬁ&traditional processes outlingd above Qill

ContlngéfJJtoj " find a prominent place on the_ natioﬁ‘s

political égﬁndé? ~~~~~ ~\ml£:future constitic al negotiators are

to avoid'the proceéuf&i dﬁfficulpies of the 1980-1982 round
of  bargainingl (ﬁhe " suhject of?#hisqthesis deserves close’

" examifation. J‘ o
i Arthur 4Lowe£ has.suggesteq that "in every generation
C@hadiaég have had t6 rework the miracle offpheir political
gxisten;e.”lzy. A Dﬁring the 1980-198;"”ﬁéonstitutional
;negotiét;ons,?i one genergtion of political'.leéderS»ldid
baétle épd signiflcantiy reworked Canada's constitution.

iAs Kthis theSeZwogds are printed, a new guard 1s carrfing:on

‘thogq hattles. ‘ 'If future gengrations are to fipd

VCOnstltﬁgional peace by ,puttiné an end to the battles o

the past, 1f theylare to bind up the wounds from those Tong
conétitﬂtibnal - campaigns and calmly "rework the miracle” of
the'_peéceable- kingdbm that 1s Canada, they must learn from

the mistakes and the successes of past engagements.
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Cairns (1983)

.risk."(1982: 61).

NOTES: CHAPTER ONE

Canada's most important constitutional document is
the Constitution Act 1982. The British North America
Act 1867 remains 1in Westminster, for what was once
Canada's constitution 1is an act of the ®British
Parliament. * The Canada Act 1982, another Act of the
British Parliament, severed Canada's constitutional
ties to the United Kingdom and received royal assent
on March 29, 1982. On April 17, 1982 the Queen
proclaimed the Constitution Act in a ceremony on

- Parliament Hill and this Act (an Act of Canada's

Parliament) contains Canada's principal
constitutional documents. {See - Appendix A for a

‘chronology of the 1980—1982 round of constitutional

reform. ] ’

The ten rounds of constitutional negotlatlon cited by
the Supreme Court 1in the Patriation Case took place
in 1927, 1931, 1935, 1950, 1960, 1964, 1971, 1978,

1979 and 1980. (Reference Re  Amendment of the
" Comstitution of Canada, 125 D.L.R. (3d) 103.)

, p, 55; wWhitaker (1983), p. 252; and
Latouche (1983), p. 97.

Cairns (1979), pp,'l76—l77:
Gibbins (1983), p. 119.
Smiley (1983), p. 82.

Sabettil (1984), p-:32.

_Former Minister of Justice Jean  Chretien fel%x that

Quebec's '"only goal was to make our work fail" and he
reports a conversation with Quebec's Claude Charron
in which Charron reportedl} salid tc Chretien "Jean,
you Kknow we are sSeparatlsts. .50 how can we Sign up
for a new Confederation?" (Chretien, 1985: 174). G
Former Ontario Attorney- -Generdl ROy McMurtry has
written that prior to the 1980 referendum "the Quebec
government had its own agenda which clearly did not

1982: 39). As for the period after the referendum,

McMurtry argues that "it was inconceivable .that
Quebec could be a party to any compromlse. -#ae
Referendum had been lost "but the goal of “an
independent Quebec remained."(1982: 60). He suggests

that the only reason Quebec joined the "April Accord: Q;,
of the Gang of Eight was that "the Quebec government = ..
was, quite convinced that 1t could never be accepted .

by Mrs Trudeau and therefore was a viable political

s
P

y P 149

include any agreement on the Constitution. "(McMurtry,

4



"Saskatchewan et al., S.C.C., (1977

Former Saskatchewan Attorney-General Roy Romanbw‘

argues that "in the final analysi:, the difference
between Quebec's actlons and those of the majority
were their goals. " Quebec's sole objective at this

stage of the negotiations [the Novemeber 1981

conference] -was to wreck Ottawa's plan for
patriation."(1984: 265). ' ‘
There are some -- 1including Rene Levesgue 1n his

.~ Memoirs --  who claim that Quebec's profession of its

intention to bargain in good faith was sincere.

See Richards and Pratt (1979) for an exposition of
the concept of province-building and especially
Chapter 11 for the constitutional implications of
province=-building policies in . Sasktchewan and
Alberta. (This book was one of the reasons for my
decision' o~ study political science at the University
of Alberta.) ' ‘

Government of
6 W.W.R. and
Government of
W.R..

Canadian Industrial Gas & 0Oil Ltd.

v,
an )
lentral Canada Potash Ltd. et al. v.
Saskatchewan et al., S§.C.C., (1978) 6 W.

' See Government of Alberta (1978), pp. 7 and 12.

Canadian Intergoyernmental - Conference Secretariat
(1980), p. 78. :

1}

Ibid., . p. 94.

See Sabetti (1984), p. 32,_fbr further development of

<he :dea that. the constitutional negotiation process

encouraged governments to ‘"hold-out." “One can
plausibly argue that in the September 1980 conference
several delegations were structuring their

negotiating positions so that they would have a
"hold-out issue" with which to hold up the
conference's search for unanimity. The two clearest
examples of ~ this approach were the manner in which
Newfoundland. demanded increased powers over offshore
resources and British Columbia demanded senate
reform. Given such tactics and the thrust of .the

federal government's Kirby memnrandur, one might also

argue that the federal governmernt had already decided

before - the 1980 conference that the political-

procedural difficulties of amendment in 1980 were
such that unilateralism was the only realistic course
if patriation was to become & reality. ‘ .

Canadian Ihtergovernmental Conference Secretariat
(1980), p. 762.

® J
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QIbld , p.'325, As Trudeau commented, "I am told that

herring’ ‘lay their eggs on KkKelp and you can't manage
thie herring without having a say in the kelp." He
alse stated that on this serious matter" "somef

compromise may be possible, but we don't see it at
the cutset." : '

Ibid., p. 361.

Ibid, p. 201. "What we're calling concessions, in
guotes, on the part of the federal government, does
not go very far and 1in reality it may complicate
matters rather than simplifying them."

Ibid., p. 150.

The - federal government agreed that provisions
relating to the Supreme Court be entrenched in the
constitution; that an. alternation between Chief.
Justices from the Civil Law system and the Common Law
system be entrenched; that provincial agreement be
constiutionally required before the Minister of
Justice appoints a Supreme Court Justice; and that
provinces 'receive the entrenched right to submit
references directly to the Supreme Court. (Canadian

Intergovernmental Conference Secretariat, 1980:
229-230.) »
Ibid., pp. 905-906. Levesque was noting ". . . the

distinct character .of the people of Quebec which,
with 1ts  French majority, constitutes one' of the

centers of the Canadian duality." ,

Tt

pic., p. 906 and p. 896.

e
B

The Trudeau/Levesque controversy was not the only
1ssue dividing the parties on ‘the preamble. For
British  Columbia's Garde Gardom, the 1legalistic
nature of the draft preamble :was unappealing: "1it
reads more like a warranty for a household commodity
than a preamble to the constitution of one of the
greatest nations in the world. .°. . What we have

. today would be a very, very; dlfflcult thing, Mr.

Prime Minister, to take 1into a High school and get
the team up, I would be frank wlth you. Ontario
agreed that the preamble should be more 1nsp1rag§onal
and argued for the 1nclu51on of God 1n:the text.

¥ \ .
Quebec objected to the Charter s langdage prov151dns
and pointed to the dangers- of "government™py judges:”
Ontaric argue againcst -the application vf -s. 133

T

,,,,,,,,,
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language provisions and sought a '"where .numbers

warrant'' provision ' to limit its obllgatiens to 1ts
French minority population; Premier Blakeney made an

.eloguent argument that '"Canacianes, ough* not to have

-~

Tarnen awav Zror  Them ne *unaamer:a;’ rignt ¢
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participate in political <choices" as -Canada was
founded on the . resolution of <conflict through
legislated compromise, not through an adversarial
rights system; and British - Columbia endorsed
Manitoba's stand. (Canadian Intergovernmental
Conference Secretariat, 1680: 473-692).

Ibid, p. 1076-1077.

Ibid, p. 1080.
e
Ibid, p. 1053 and p- }086.
Ibid, p. 1001. "Mr. Trudedu's. conception after

thirteen .years of power seems very clear to me. It
is that of centralization, of a central government
whose attitude 1itself is one of domination . . . and
even goes so far as to be authoritarian."

Ibid, p. 1073.

CHAPTER TWO

Chretien flew to Toronto for dinner with Premier
Davis on May 21. He met Premier Lyon for breakfast

"on May 22, joined Premier Blakeney for lunch, Premler

Lougheed for tea and supped with Premier Bennett. On
May 22 he flew from Victoriﬁ to take tea with Premier
MacLean and he dined with Premier Buchanan. On the
final day of his trip he vicsited Premiers Peckford
and Hatfield. Premier Levesque refused to meet with
Chretien.

The 1980 CCMC was a revived version of the 1978-1979
CCMC. As Chapter two indicates, both the original
and the 1980 versions of the CCMC were modelled on
the <Continuing Committee on Financial and Economic

Matters. However, unlike their model, the CCMCs were
not designed to become a permanent body -- they were
ad hoc committees established to examine specified
constitutional issues. The twelve agenda 1items
discussed during the summer of 1980 concerned:
- resource ownership and interprovincial trade;
offshore, resources; equalization and regional

disparities; powers over the economy; communications;
family law; the senate; the Supreme Court; patriation
and the amending formula; the Charter of Rights; the
statement of principles; and fisheries.

Foy Romanow quoted 1in Shepherd and Valpy, p. 42.
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Simeon (1972) and Adie and Thomas both réfer_to

cooperative federalism as a 'cliche." Simeon writes
. that the concept "1s vague and open to many
interpretations," preferring . the term
"collaborative." (1972: p. 173) Black argues that
cooperative federalism's ''connotations . . . are too
many and ambiguous to. be helpful in analytic
discussion far removed from the campaign
platform."(1975: 64) He prefers to call cooperative
federalism "administrative federalism" and

pragmatically associates 1t with such things as the

development: of tax hamonization and conditional grant

programs.(1975: 63-112) - :

Pepin, on the other hand, emphasizes the more
idealistic qualties associated . with cooperative
federalism, stating that cooperative federalism

calls on the virtues which have given birth
to civilizations, tke - sense wf human -
brotherhood, Christian charity, the spirit
of tolerance, -the art of compromise, the
8ire to build collectivély great.works,
he " hope of making a .better world where
peace and Jjustice shall prevail.(Quoted 1im
Meekison, 1968: 322) ' |

Smiley prefers to call cooperative federalism "joint
federalism“' or ‘"consultative -federalism" (Smiley,
1964: 373) and states that "Cooperative federalism 1s
in essence a series of pragmatic and piecemeal
responses by .the ,federal and provincial governments
gle -the circumstances of their mutual
interdependenge. " (Smiley, 1971: 320) In sum, the
concept = of cooperative federalism 1s a complex one
that includes both pragmatic -~ and idealistic
connotations. The definition wused 1in this thesis
centers on the 1idea that cooperative federalism
involves extensive -“consultation between both levels
of government in formal and informal settings
primarily at the ministerial and officials' level.

Quoted 1n Simeon (1972), p. 140.

Ibid.

Ibid.

The Secretariat of the Constitutional Conference
lived on  through The Canadian Intergovernmental
Conferences Secretariat, established in 1973. (See
Kenneth Kernaghan, '"Federal-Provincial Administrative
Liason," .in Public Administration in Canada, Kenneth
Kernaghan (ed) (Toronto: Methuen, 1977).) :

Meekison (1971), p. 241. \
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A
Simeon (1972), p. 135.

McMurtry, p. 61.

Ibid., p. 30. . @

‘See Smiley (1964) and Adie and Thomas, p. 234.

g

Smiley (1964), p. 378.

Simeon (1972), p. 135.

Adie and Thomas, p. 235.
$

,Mukfry, p.42. Sheppard and.y

alpg confirm that

LE;/énulne friéndships gfew'{out of that summer --
Dick Johnstons's daughter spent a few weeks with
Tom Wells'g, family in Toronto and with' the

Chretiens ~ Shaymsnigan learning Frengh... But:

also based on a shrewd
gnnection would be useful
PValpy, p. 45.)

the frienﬂShigg;
assessment thit
eventually.(Shr@.

The personal réla@ﬁonéﬁip established between

‘Chretien and Romanow, the joint chairmen of the CCMC,

was c¢entral to the final consitutional agreement of
November 1982. The night of the Supreme Court's
patriation reference, Chretien @ invited Romanow and
McMurtry to. his home in Ottawa for a beer and the
three discussed tne need to continue negotiations as
well as potential area of compromise. {Shepherd and

Valpy, p. 252) They hed held similar discussiong,
also '"over a few beers” in Cambridge, England earlier
in the vyear.{McMurtry, p. 51.) The afternoon before

the final agreement, Romanow and Chretien held the
"kitchen meeting" that provided the framework for the
final breakthrough in  the constitutional
negotiations. Not surprisingly, 1in view of their
shared experiences during the summer of 1980, they
called McMurtry 1into the Kkitchen pantry to help
"sell" their ©proposal. This trio had clearly formed
a workimg relationship that lasted beyond the summer
roadspow._ -

Shepherd and Valpy, p. 44. o
Ibid., p. 44.
Roménow et al. (1984), p. 23.

il

McMurgry; p. -
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Shepherd and Valpy, p. .44.
Romanow (1982-19:z2), p. 54.

Ibid., p. 44.

One might note that these 1ssues are less polltical'

than the other issues on the .agenda for reform.
Fisheries jurisdiction, resource ownership, powers
ové&r the economy, communications, the .amending
formula, the Charter, and the statement of principles
were all matters involving the redistribution of
power from one level of government to the other or
requiring the articulation of -a political consensus. ©

McMurtry, p.42.
Romanow et al. (1984), p. 84.

Sheppard and Valpy, p. 53.

AN
Shepherd and Valpy, p.42.
Romanow et al. (1984), p. 94. o ;i§§
Ibid. 0 ‘ %-'j %

See Romanow (1982-1983).

Romanow- et -al. (1984), p. 94.

Ibid.. p. 227.

Ibid.

See Meek:son (1971), p. 236 and Simeon (1972), p.
88_89. i e

Smiley in Meeklson'(l97l), p. 323.
Adie and Thomas, p. 242

Trudéau‘§ espousal of . "participatory democracy"
durihg the 1968 federal election 1s perhaps
indicative of this demand.

o

Smiley 1in Meekison (1971), p. 325. .
:‘g “
Ibad.

CHAPTER THREE

Chretien (19€%5), p. "175.

g
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‘Simgbn (1972), p. 5. |
Stevenson, p. 190.

Edward McWhinney, Canada . and  the Constitution

1979-1982, (Toronto: University of  Toronto Press,
1982). ' SRR

Smiley (1980), p. 98.
Sheppard and Valpy, p. 180.

McMurtry, p. 43.

Ibid., p. 42.
Sheppard and valpy, p. 288. Lo

This conclu51on does not necessarily rule out the
possibility of a different compromise --- Premier
Peckford was prepared to put forward another proposal
when - the conference appeared to be on the brink of

failure. Yek, one wonders 1f such a proposal would
~have met with the success of the Chretien-Romanow
proposal. This doubt is based on the important role

played by the CCMC ministers 1n convincing their
reluctant and suspicious principals to moderate their
positions. According to Chretien's account. of
proceed_ngs on the penultimate day, Roy Romanow had
difficulty in convincing' Premier Blakeney to accept
"the Kkitchen compromise" and the ,latter therefore
failed to present a "Saskatchewan proposal' that

afiternoon -- the conference was adjourned with "a
mcod of  failure and gloom in the air." (Chretien,“
19¢5: 1€4). Most notably, Jean Chretien struggled to

sell hls compromise to Prime Minister Trudeau and a
doubtful 1inner <cabinet of senior ministers at 24
Sussex Drive on the eve of the conference's final
day. While Premier Peckford was prepared to put
forward  another proposal before the end of the
conference, the difficulty encountered by the CCMC
ministers in selling a proposal  that they had
themselves = created indicates the difficulties
Peckford would have encountered in selling a deal to
the federal government

©

Simeon (1972), p. 131.

Gerald Caplan, "Openness Can Defeat Product1v1ty in
The Flnanblal g%:L, December 22 1986, p. 6.
Jk

Sheppard and Valpy, p. 42. o

AL

Ao
¥
i3

o

McMurtry, p. ©1l.
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~ e

" simeon (1972), p. 129.

Whitaker (1983), p. 240:
Simeon (1982), p. 152.

This effect may have been intentional for it is
easily .‘conceivabi® ath.'at these memoranda were leaked
with- the prime milnister's approval 1n order to
convince the provinces that the September 1980 First
Minicsters' Conference was the '"last chance’
conference of the consitutional negotiations.

r

" This 1mpre551'n' was gained from an interview with

Michael  Kirby, June 1984. Jean Chretien's modus
operandi was' to seek possible areas of compromise
from the provinces and then "sell" the Prime Minister
on those compromises. Thus, Chretien suggested to
the provinces that the federal government's
refefendum proposals were 1nappropriate because of
his / own opposition to the FPRO and PCO -sponsored

idez. The previnces agreed with Chretien and thus
strengthened - Chretien's hand in the federal
govérnment's internal discussions on the
%QﬁStitution. |

i
Romanow et al., p. 95.

Sheppard and Valpy, p. 290

Adie and Thomas, p., 247. !
Smiley (19803  p. 113.

Stevenson (1982), p. 193.

§m11ey (1980), p. 113.

Adre and Thomas, p. 242. ' o -

Audrey Doerr, '"Public Administration: federalism and
intergovernmental rpplations" in Kernaghan (ed.)
Canadian Public Adminlistration: Discaipline and

Profession, (Toronto: Butterworths, 19%83), p. 133.

Smiley {(1980), p. 274. : | .

Smiley (1980), p. 276-277.

Simeon (1972), p. 31. ) ' _ '
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CHAPTER FOUR
) 1 . .
1. This paragraph is partly based on Cairns' analysis in
Cairns (1983)%% p. 34.  Other ©provinces, notably
+ Ontario, wer concerned¢d at the prospect of the
_ federal government imposing duties relating to the
. education of francophone minorities.
2. Ibid., p. 32.
3+ Ibid., p. 31-32.
4. Milne'(1986), p. 40.
5. Prime Ministér” Trudeau, . quoted 1in Milne (1986), p.
27. : ~
6. House of Commons Debates, April 15, 1980 and April 2,
1981 (Vol. 124, 1st Session, 32nd - Parliament, p.
8880). R o ‘
7. ' Quoted in Romanow et al, p.. 177.
8. Milne (1986), p. 70.
9. - See Sheppard " and Valpy, pp. 102 and 120. Romanow et

al report that '"of a total of twenty-two amendments
proposed by the members - of the  Progressive
Conservative caucus, seven were accepted . by the
government members and were refliected in the Iinail
report, while only two of the forty-taree moved by
‘the NDP members were accepted. The chronicle of the
constitutional debate is replete with ironies and
contradictions of which one 1is that the party which
- s0 adamantly - and forcefully opposed the resolution

played such “an ' important part in- shaping 1its

formation."(p. 113). .

11 Anogrher . ironic 'situation for the Progressive
Conservatives: after succgssfully arguilng for popular
participation“ in the SJC, the party argued against

- -the referendum mechanism in the amending formula.

il Milne (1982), p. 224. o )

13 '. Ibid., p. 225..

14  Quoted in Sheppard and Valpy, p. 142.

[y
ch
[ <]

heppard and Valpy, p. 1380

-
-
t-

o

-+

é.. p. 158. N L

!
l
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Romanow et al, p. 248.

See Cag;ns (1982), p. 41.

.

See fdrfékample Romanow et -al, p. 65.

Seg" Milne (1982), p. 87 for more detailed development
of thws idea. ‘ : .

"@onstitution Express'" leaders eventually boycotted

the committee hearings as did the National Indan.
EBrotherhood. Nonetheless, the Native  Council of:
#Canada and the Inuit Committee on National Issues did
-+ make  presentations which 1led to the committee's

strengthening of " s.. 25 and the addition of s. 34

./ recognizing and affirming "aboriginal and treaty

rights of the aboriginal people of Canada." The
lattér section became s. 35.1 of the final Charter
after public pressure helped to restore a slightly
altered section (recognizing and affirming "existing"
rights) one week after the original section failled to

survive  the final night of federal-provincial
bargaining. : '

Sheppard and Valpy, p. 138. This phenomenon arose 1n
spilte of the failure of the Charter to recognize the
requests from a British Columbia i1nterest group. that
the right to consume _hallucinogenic mushrooms be

enshrined in the Charter; the request by two

University of Toronto professors for the enshrinement
of trees' rights so that Canada would be protected
fron. deforestation; the suggestion that the prime
minister’'s tTerm be limited to five years; and a
ceries of other requests ranginc from a ban on
capital punishment to the right to bear arms. (See
Sheppard. and Valpy, pp. 137-138). ’

According to Chretien, women's rights provisions were
dropped at Blakeney's 1insistence -while aboriginal
rights - provisions were dropped at Alberta, British
Columbia, and Saskatchewan's request. Section 34.1
became S. 35.1. and was changed to guarantee
"existing' aboriginal and treaty rights. Sectilon 15
equality rights became subject to the s. 33 over-ride
clause -and s. 28 of the federal government's draft
proposals was restored in the face of public protest

_.after' being dropped in the final  evening of the

November 1981 negotiations.

e
House of Commong Debates, March I 1981, (Vol. 124,
1st Session, 32nd Parliament.)

-

ot

]
iy
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CHAPTER FIVE

Reference Re‘Amendment of the Constitution of Canada,
(Nos. 1, 2 and 3), (1982) 125 D.L.R.(3d) 437.

-Stevenson (1982), p. 185.

Wheare (1966), p. 26.
Quoted in McWhlnney (19827}, p. 70.

Reference Re Amendment of the Constitutfon of Canada,
(No. 1), (1981) 117 D.L.R.(3d4) 22. :

.. Reference Re Amendment of the Constitution of Canada,

(No. 3), (1981) 120 D.L.R.(3d) 437.

Referenice Re Amendment of th. Constitution of Canada,
(Nos. 1, 2 and 3), (1982), 1.5 D.L.R.(3d) 45 and 48.

Ibid., p. 45.

Ibid., p. 125-126.
Ibid., p. 104 and 108.
Ibid., p. 106.

Wheare (1961), p. 22. ‘ -
McWhinney (1982), p. 88.

H

Judging from the various governments' responses, the
Court's decision was perfectly.balanced. Both sides
claimed victory: the federal government emphasized
1ts legal rignt to proceed unilaterally while -the
provincial governments pointed to the
“Unconstitutionality" of unilateralism andL;Clglmed-
that at least one more conference was- 1nev1tabie

The Cnurt's decilsion may also have reflected a de51re/;
to favour neither the federal nor the provincial sidé -

o0

‘)..
.

of the questlon Snell and Vaughan argue thiat after.
a string -of cases in favour of . the federal
government's arguments, from the Anti-Inflation case
to Saskatchewan's defeats in the Central Canada
Potash and Canadian Industrial Gas and Oil cases,
"members of the Court were conscious of the invidious
position in which th®y had been placed, and their
judgment was a reflection -of the clarity of that
understanding.'"({Snell and Vaughan, 1985, p. 249.)

4

Ruscsell (1982), p. 4.

An argument for the -supremacy of the ‘judiciary 1in¢
Canada might grow out of <thls propositlion: as- Mr.

*
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a N

Justice Hall once said, ''"We are under a constaitution,
but the Constitution 1is what the jidges say it is."
(Quoted in Weiler (1974), p. 155.) 1Indeed, judicial
review has been accepted in. Canada since

146

Confederation. The concept of 1judicial review in -:

Great Britain originated in the early 1600s. As Sir
Edward Coke reminded James II, even the King stands

"under God and the Law."  (Quoted 1in°~ McWhinney
(1981), p. 167.) This power eventually extended to
Britain's  colonies : through the power of the Judicial
Committee of the Privy Council. The JCPC's

interepretation of ss. 91 and-+92 of the then British
North America Act had significant consequences for.

the division of powers and the shape of Canada's
federal system: 1t 1s an - obvious - example of the
long-standing importance of judicial review 1n
Canadian federalism. .

"Stevenson (1982), p. 185.
McWhinney (1982), p. 87.:

Ibid.; p. 86.

R

In Brown V. Board of Educatibn-(l954) 347 U?é. 483,

the Court interpreted the' fourteenth amendment of the
U.S. Bill of Rights broadly to enforce a lower court
decision regarding the desegregation of schools. 1In
.order to enforce this decision ~ against the
obstructionism of+ the local school board, the Court
imposed a detailed and controversial busing program.
In Baker V. Carr (196Z2) 369 U.S. 186 and Reynolds v.
Sims (1964) 377 U.S. 533 the Court required, 1n the

face of obstruction by rural legislators, that state:
legislatures be fairly apportloned between rural and

urbarn representation.
Hogg (1985), p. 655.
Mallory (1§65) in Meekison (1577), p 1.

This definitioﬁ’ Qf "polticial cases" may be too

narrow as it = sets .aside certain cases that
significantly affect the political balance between

the federal and provincial governments without

invelving direct confrontation in the courts. Cafes
involving language rights 1n Manitoba and Quebec, ﬁ&r
example, have strengthened the federal government'sg
position but have proceeded without Ottawa's direct
intervention. 5

Weiler (1974), p. 170. Weiler would have perhaps
heen ‘surprised by the participation of an elected

“politician, Ontario Attorney-General Roy McMurtry, 1in
. ‘arguments before the Supreme Court. Thie gave the

~ - - [V -ty a R o e e -~ PO, R
Lours o the cOpDOrTUnIIY TCO JUEITLON & Plosos TianL apout
,

s



31" Russell (1982), p. 4.

T Flas

delicate mafé%rc directly, and Justice Martland took

~ . the oppmrtunlty to ask: McMurtry 1f his argﬁments
would give the federal government the power to- 1impose
'blanguallsm on  Ontario or abolish a province
altogether. ‘McHMurtry agreed that if his argument 1in
.favour ‘of unilateralism were '"carried to its ultimate
conclucion, ‘the federal government "would be able to
w1pe out a prov1nce {Wood (1985), p. 216.]

to

5 Biack and Cairns (l9o6)'in Meekison (1968), p. 32.

[
(a2

> . & ., ) .
. Stevenson_(l982), p. 185.
A-G. Manitoba v. Manitoba Eqg and Poultry Association
et al., (1971) S.C.R 689.

=

10
~J

26 A-G.”for Canada v. A-G. for Ontario, (1937) A.C. 355.

v

2¢°  canadian. Industrial Gas and 0il v. Saskatchéwan,?lﬁ

(1978) 2 S.C.R. 545; apd Central’ Canada Potash Co. v.
. Saskatcbewan,»(l978) 1 S C:R. 42.

[

BO;f. See footnote 32.

o
a . . 3 . '

22 Quotediin Black and Gairns (1966); p. 32.

23 . Weiler (1974); pp..174 and 175

Interview, Harvard Law School, 19 July 1984. -‘3 .

e Ibid. Cre might note that this chapter ‘is not , -

arguing for thelrro'e of. the 3ud1c1ary as the soie
umpire in, Canadian 'federalism. -(Indéed, during the
1981 FMC - ‘Prime - ‘Minister rr‘rudea  suggested #hat a’
referendum be held on the two prg %sed constit U'lonai
packages. 1in order to break the deadlock between the

Gang of @ight and - those supportlngv the federal }
government S constltutlonal position. *“Such a d%V1ce -

‘might ~ be another approach¢ to breaking a political
deadlock.) Rather, thls chapter ‘argues that the
courts have an 1mportant ob¢1gat10n as”"the branch of
government charged with resolv1ng dlsputes over
Canada s federal constltutlon B

. CHAPTER SIX

. v“. . .
’ oA

1. The unresolved issues oh the 1950 bargalnlng agenda
~swere: offchore resources,, power s ,over: ‘the economy,

communz cations, family law, . ‘the genate, the Sypreme

Court, ‘the statement of Pprincipies. and fisheries.
Two outstanding 1ssue°. from thes 1980 conseltutlonai
agenca are currenziv =t the =top .0f °the natlon

A ' ’ ﬂ
. ’ . : N v
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o

constitutional® reform agenda: on April 30, 1987 the
provinces and the fedéral government tentatively
agreed to examine questions relating to senate reform
and to " jurisdiction over the fishery in the coming
yvear. - Another unanswered constitutional gquestion is
the difficult question of how to recognize aboriginal
rights. ' ’

Scott (1986), p..105.

Ibid. Former Prime Minister Trudeau has a different
perspective onh. Quebec's exclusion, saylng 1n an
interview on CBC's Morningside that "Levesque gambled
that he could stop the whole thing" during the 1981
First Ministers' Conference and 1lost hils  gamble.
(Morningside, first hour, May 29, 1986.) See Note 7,
Chapter- One. ’ '

Romanow (1984), ©p. 214. Alberta proposed a slightly
modified s. 35 that 1included a recognition of only
the ‘"existing" aboriginal rights, as noted in Note

23, Chapter Four.: Two other sections were ddded
shortly after the November agreement -- sections 40
and 59 -- 1in an fruitless attempt to gailn Quebec'g

support for the accord. . :

Banting and Simeon . (1983b), p. 349.

. Cairns (1483), p. 46,

Simeon (1972), p. 145.

This describes the mandate . of the Continulng
Committee ~of Ministers on Fiscal ana Economic
Matters. See Kear (1968&), pp. 211-31Z. '

ke Objection Dby Qhebet TO Resclution to Amend the
Consitution, [1982] Z. S.C.R. 793. ‘

Cairns (1983), p. 47.

‘Special Joint Committee of the House and Senate on

the Constitution, No. 34, pp. 74-75.

Lower (1946), p. ©8 quoted in Romanow (1982),vp.98;
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thesis and their insights proved to be most valuable, even A

if those 1insights were not quoted directly in the text ‘of
this work: ‘ ‘ ) ~ - '
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Mr. Justice Barry Strayer
Mr. Roy Romanow o ; ' o
Mr. John Roberts K S . S
Professor Paul Weiler : '
- Professor William Lederman - “ L

Professor John Whyte e RO
Senator Michael Kirby ok
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‘1980

May

May -

June

June
Jdiy

Aug.

Aug.

Sept.

Nov .

bec.

APPENDIX A '

Chronology of 1980-1982 Constitutional NegotiationsA

20

21

9

17

g

‘Québecers vote by a margin of 59.6 per csn- to

39.4 . per cent to deny the separatist ‘earti
Quebecois. the .mandate to negot.ate
sovereignty-association.

Jean Chretien, Minister of Justice and one of
the leading voil 2s in - the "Non'" campaign .in
Quebec, sets off on a cross-Canada tour to meet
with provincial premiers and begin the process
bf%‘ renewing federalism as promised by the
feq§ralists in the regerendum campaign. .

The first ministers meet and establish the-
agenda for the Continuing Committee of Ministers

~on " the Constitution to consider over the summer

".in preparation for a First Ministers' Conference

8-11

15-18

22-24

1h September.

«Q
s

Preparatory CCMC meeting.

~Montreal CCMC meeting.

Toronto CCMC meeting.
Vancouver CCMC meeting.

"Pitfield memorandum" referring to the
possibility of federal government unilateralism
leaked 4during the annual Premers' conference.

Ottawa CCMC meeting.

§-13 vThe,»flrst Ministers" Conference begins; {uebec

circulates copies of _the "Kirby memorandum"
detailing, among ether” matters, further plans
for . unilateralism. Friday 12 September 1s spent
in closed session, but no agreement emerges from
the 'FMC and <Trudeau states that the federal
government will exert 1ts leadership.

Prime Minister Trudeau announces that the

_federal  government will proceed wunilaterally

with .a patriation package his government
presents to Parliament.

The Special Joint Committee of the Senate and
House of Commons on the Constitution opens 1its
deliberations. :

Hearings extended until February 6, 1981.
. _ .

kK

(S}
ort

1l -



1981
Jan. 12
Feb. 13
April 8
April 16
" Sept. 28
)
Nov. 2-5
Dec ke
1982
March 29
April 17 °
See the

Déal for

greater detail.

Clause by <clause analysis

of Charter in SJC
hearings with Chretien. - ’

S¢§ submits its report to Parliament.

Enbl to‘Conservatives'~fiiibuster agreed to -- 1n
exchange  for awalting the decision of the
Supreme ': Court on the patriation <case’ the

Liberals* gain an end

agreement’ to limit debate following the Court's
decision. ¥ l

The

"Gang of Eight" -- Alberta, B.C., Manitoba,
Newfoundland, - Nova Scotia, Prince Edward Island,
Quebec, and Saskatchewan -- sign an accord
which, amohg other things, includes an, amending

formula that removes Qeubec's traditional veto.-

Supreme Court judgment
unilateralism 1s. legal
and ' 1in that sense 1S
Substantial consent, not
conventional requirement

constitutional amendment.

handeds

the
of

unanimity, 1S
for this type

First Ministers' Conference: concludes with the
_agreement of ‘nine proyinces and the federal
government to a patriation package.

'House of Commons approves patriation bill that
includes the re-insertion of- - clauses on:
aboriginal and women's rights. '

[

o o , o ' ‘
Royal assent given to the Canada Art -- an Act
of the United Kingdom Parliament. .

The Queen proclaims the Constitution Act, 19tZ.
5 )

Chrondlogy in  Sheppard

to the filibuster 'and an.

down:
but breaches convention
unconstitutional.’
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