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ABSTRACT ; R

" This study has been motivated by a concern that Parliament is
not adequately supervi51ng the use of legislatlve authorlty which 1v
delegates to the cab1net,-1nd1v1dua1 ministers, and other bodles. While

' the writer accepts the 1nevitab11ity of subordinate leglslation, he be-

©
-+

’ 11eves that there must be adequate prov1sion for its control Both the
executive and Jud1c1al branches of govermment have 1mportant roles to
‘play in this control but it is assumed that the main respon51b111ty

d must ‘rest with the legislature. For_control to be successful there‘

A mustlbe proper’machinery, and concern that control"is essential. The

: results of this study indic~te that, invthe past, neither‘condition
bhas been'adequately met.r" o |

“ Almost the only chances whlch members of Parliament have had tojj

LD scrutinize subordinaégﬁlegislation have: been the normal debating oppor-

tunities.. Although the 1950 Regulations Act requrred the publxcation

and tabling of regulations, these’prov1sions did llttle if anything
iﬂ to facilitate parliamentary reviev. The bureaucracy examiaed all draft‘ﬂ.
| regulations under the terms of the Reoulations Act and\the Bill of
Rights, but there was no assurance that all regulations were submitted‘
for this review.b The judiciary seems to have’ been limited to agdeter-

mination of whether regulations fall nithin the scope of the enabling~ o

5"

legislation. But no matter how necessary ‘the bureaucracy and Judiciary

may be within ‘the total framework of control, or hov diligently they

-

perform their tasks, they cannot compensate for Parliament's 1nadequacy.

S
~



‘.Reeogniziné thelinadequacy»of.itsirules tOiScruéinizehsubordif.
legislatioh,othebﬂouse'of.Commonshin’1968 established the Special:
1ttee on Statutory Instruments, whose function was’to recomme?d |
appropr'ate reyiew procedures. The result, begun 1n 1971, was three-

fold: “the passage of the Statutory Instruments Act, the issuance of
two cablnet d1rectives, and ‘the creation of the Joint Standing Commit-

‘tee on Regulations and other Statutory In ruments. By means of this\-

new machinery 1t is ant1c1pated that examinatlon by the bureaucracy will

-~

. be more exten51ve, that enabling legislation will be more carefully

A
cnhe

drafted and will ayoid the.delegation oEc!:taip:objectionable-powers{

9
o

and, most important, that Parliament will,scrutinizeball-subordinate

legislation;

To be effective, however, mach1nery must be operated by people

[
: — B S — -

[

'found that with few exceptions, members of Parliament have been un-f

. concerned about controlling subordinatew, The scrutiny com-

mittee has not yet begun its review o£ regulations.' Whether it will

_be effective in Spite of the apparent ap thy of Parliament, or will be

able to overcome that apathy, is yet Lo be'seen.

« - : . : »"

PR
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wnd are anxious that 1t perform well. Unfortunately, the present study "

"
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has béen'expressed by.Sit Cecil Carr as follows:

o

)
_is made by such" persons or bodies as ‘the King in Par11ament

_entrusts with legislative power. . .,. It is directly related

the manager of "the main business."

v * CHAPTER I
" INTRODUCTION

Dclegation of “lawmaking" power is -the dynamo of modern govera-"

- ment.  The English kings .generated their own power, the pretogax
<« tive.  Parliament curtailed the prerogative,. increased the role
"of statute, andwas,laissez-faire‘fook hold, the role of pri-

_vate power. Today, while theory still affirms legislative su-.
premacy, we' gjee power flowing back increasingly to the execu- .
tlve,,to referred rather than criginal power. -

.)‘__ -

Ny

- The relationship among prerogative, statute, and delegated law

— -

.

The first and now far the smallest part is made by the Crown
under what survives of the prerogative. . The ‘second and ‘weight-
iest- part is made by the King in Parliament and consists of
what we call’Acts of Parliament. The third and(ggik1est part

to Acts of Parliament, related as child to parent, a growing

'child called upon to relieve the parent of the strain of over-

work, and capab’ 2 of attending to minor matters while the parent_
manages the m .a bus1ness.2, S o

'A The principle of delegating legislatgv;‘powe} is wellvestab}}éhéd

" in Canada, as elsewhere. However, inqreé;ingly there is concern about

the treméndons growth of subordinate législation (the "third.and bulk- ..

.

jest part“j--coﬁCefp';haq the child.fathgt théntthe parent is bécdming

-

T~

7

Approximately sixty per cent of the S;atutes-ovaanada;delegiEé{

.
« .

power to thefexpcut;vé branch of government, :and muéh"hséfis made of

-0

-

this delegated authority. Regulations ﬁade,pursuant-fd“enabling pro-

visions are not, :of course, ‘subject to the.same kind of parliamentary

e
. \

'lx'vpa : o - ) . ni ‘ ’ - B
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scrutiny and centrol as are the parent statutes. Increasingly, how-

Ao
i

ever,‘subotdiuate‘legislation bas become the point of contact between
tbe-people'and‘theig government. If the element.ef discretion is

sl}gbt, if the delegated power is small, then thevabsence of parlia-

-

mentary control ma& not be serious. However, when for example the

Governor-1n—Counc11 is aut&orlzed to make regulatlons prohlbltxng the»

1mm1grat10n of persons because of their "probable 1nab111ty" to become
: - ' ™ . L '
good ca;adfan.citizens,3 then lack of parliamentary control might

well be cause for concern. -
J. R. uatlory in 1953]noted_that, with the excebtidn of the
T

perlod durlng World War One, Canada encountered the dlfflculty of par-

llamentary conttol of subordinate legxslatlon only at the beglnning of

"-Horld War Two. He asserted that before World War Two the cahinet'

Jhey

- could understand and deal with the details of government policy, and

VParliament\had‘sufficient'time "to act as a'wateh-dog of the execu-

? . ~ -

tive." S1nce then, however, the increase in subordinate legislation

" has "led to a major readJustment in the relatlonships of Parllament to .

Cab1net and’ Cab1net to the civil serv1ce."v But "procedural adaptation-
at- ﬁbe parlxamentary level has been slowest and least effective."a

Hallory Iater added that a ﬁbe{ﬁiess and, frustrated Iegislature may -

\

be a symptem that the public serv1ce has the ptocess of government un-

¢

der good control but it is also a sign that steps should be taken to

modernlze the techn1ques of leglslative scrutiny and criticism."5
& ‘

J. A. Corty, also, has couumnted that Parliament is poorly

- equxpped for the task of control°‘»a o j_ S : A o ,fg

Every body of organization that tries to 1nfluence events equips,
' 1tse1£ with Speciallzed counlttees, staff, and secretariats.
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Every body, that is, except legislatures . . . ! 1In our puzzl-
ing over legislative . . . control of administration, we have
put too big a share of our attention on the rules and princi-
ples to be applied to the controlling and not enough on the
organization needed to. apply the rules and principles effect-
1vely.6 :

In this study, the inevitibility of delegation by the Parliament
of Canada is accepted. (Hereafter, the term "Parliament" will refer
-to the House of Commons and Senate--the legislative branch of govern-

ment.) Furthermore, the basic assumption is that Parliament itself is

the most suitable body to supervise_the use made of-delegated'leglsla-_

'tive authotity. It is acknowledged that the cabinct, the bureaucracy, N

the courts, and 1nterest groups play a part in this control. However,‘

e

because»it is Parliament which delegates the,authority, and because
supervision'is essentially a political function (aSsuming that the le.

gality of‘subordinate legislation is not in question), ‘it is Parliament
which should eiercise contrgl‘tg,ensure.that.subordinate legislation is

J

consistent‘vith Parliament's intention. o

The"main<thesis of thispstudy is that the machinery necessary

&

for.parliament to perform its‘supervisory function has in'the past been

inadeqﬂate. “Until recently, and apart from the general requirements

‘that regulations be published and tabled the?only chances.for scrutin-lf

‘izing subordinate legislation have been the normal debating opportuni-'
‘ \.~ . ,‘ B . .
4ties.7 >Most important among~the$e have been_the COnsideration of bills

_.and the estimates, question period private members' time, and the bud-
éet and Throne spee h debates.' while tﬁése opportunities give consider-

: "able time for members to raise 1%sues relative to enabl(ing clauses and -

: regulations made pursuant to. them, it is submitted that &hls form of



control is likely to be sporadic and of inconsistent quality. Further-
more, the véry nature of most subordinate legislation is such that

relatively few members of Parliamént can-réasonably‘bc eéppcted to

have a sustained concern for its control. For this reason, some for-
mal means of focusing this concern is needed.

In 1968 the House of Commons, recognizing the need to strengthen
. N ) :
legislativ control techniques, appointed the Special Comtittee on
Statutory Instruments and instructed it to recommend prbccdures for
- Commons review of "inStruments made in virtue of any statute of the

Parliament of Canada.“8 Some:-action with respect to the Committee's

recommendations has already beén taken, and mare is expected. Inasmuch

as the whole question of control is now in a state of change, the pres-

~ ent seems like an appropriate time to consider the problem.
) In ‘order that the thesis may be tested, answers to a number of

questions must be sought. In the first place, how extensively does

Parliaméﬁt delegate authority?. Second, what is the danger that this

authority may be abused? Third,-hdw well—equipped ig Parliament to

.

‘ performfa!supervisory function? Fourth, how interested do members of
Lo o ' ’ : '

- Parliament appear to be in performing this function? The following
.parag#aphs‘indicate how this study is organized in the search for ams-

wers to these questions. - . o

The Study is concerned maipiy‘ﬁith tﬂe powers gith tg‘fhe
Gerrﬁdrfin-C;unc‘i'and'to'individual ministéfs; rAIéhoﬁéﬁ authofity.
'Fsbdéiegated«to'othér bddies_as.ﬁell,jbﬁly tﬁo%g instancgg'whi;h‘sub- ;
- ject the egerdise.of this power to qabinet orAﬁinisterial approval ;;e

-ébnsidéged. The others are omitted because they'aie.noré'peripheral

AN : : )

~

¥



to the question of parliamentary control. = .,

i

Chapter I1 consists, of a survey of Goverrment of Canada statutes-
in-force 6n Apri1§23, 1968, to determine the extent and some of the

.characteristics of delegated péﬁgrs. Chapter III looks at the specific

D

.gontrol provisions includéd'in these statutes. . f} '_ o
Pariiaﬁeﬁt is only one agency Hhith exercises contr§l<over sub-

or?inéte’iégislation. .in drde;vthat this scrutihy‘méi be viewéd within -

the:Uroade; framework of.dqnftol, Chaptérs v a;d v investiga;éf;ﬁé

roles piayéd By the-executi\f branch of government.(including the bur-

eaucracy) and the courts. &J ' ‘ - o ' !
: , \

«“”‘ ~ Chapter V1 studies the work,of'fhe”Spéciél Commiﬁtee on Statuﬁory
»inssguments:f ' R B » ' -
| . The purpqsg'qf Chapter VII is £0'£ind‘out théﬁexfént to which
'demﬁé%§;§f Parliamentihave exbressed'concern about ;Be delegatiqn of 'J

.

and its pse. Is it true that‘"so>long>as the representative is

‘provided wi;h-instruments'of ready’cbnttol, he is likely to trust
ithe official less and be.the more tempted to interfere even in techni-
“ca matters," and that “the freedomﬂofwthe official depends on the .

assured méstery of -the rgptesentativ;"; Or are Canadiaq éatliameﬁtar—

’..i ns'apathetic,‘more in&iineduto debaﬁé new biils_rather thaﬁ&to wade

through the moré'bo;ingnahd more téchnical reguié;iqns madevphréuant;

/to old statutes?' . | |

An énéitevsessioﬁ Qas cﬁosen S0 #hat‘the_uée.madé ofiali debat-

_;iﬁg épborﬁqnifies,éould be détermihed. The sécpn§.sessipn-of thg
 twenty;eighth patliéméﬁi (i969-7b)vua;‘se1ected fofkchis‘casé ?tﬂdy'be*.

¢auSe it was the first'comple:e,séssioﬁ which operéted under the new

»

P
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House ovaommons'rules;:and because it predated implementation of the
Statutory 1n§£ruments{Comﬁ1ttee's recommendatians. quefully, cénciu-
siohsdbaéed.qpon this session's activity will have more genera; éppli-
cation to Parliament. |

Chapter VIIi,considers the: actions taken by the Governmen d

Parliament to strengthen control techniques, and the final chapter

-assesses these improvements in light of the need which this study has

\

- found to exi§t.

‘Before eroceeding tb"theselmatteps, however, brief consideration

should be given to the broéde;_question of the relationship between
‘Parliament and cabinet, to the reasons for delegating authority, and

to the meaning of "“abuse."

A. The Legislature and the Executive

To view'parliameﬁﬁar' cbnﬁ;ol of subordinate legislation in pto;
per perspecgive.it is:ng;es'éry to recognizé that‘;ﬁch'control i;.bhtb
‘one’éspéct of the geﬁérélnquestion‘of pafliamentari'cdnttol éf the é#-
>égutive;gthat is,voné é§péct of ?éspoﬁsible government. While the |
“putposé of thi§.study is not'ﬁhé consideration of the broader question,,
.that question must, neQerthele#s, be briefly d1scussed if the prsblem |
of[s;botdlnat;llegislation is to be cleari; uhderstood.

Before ;ohesive poIitiéai parties devglppgd in Canadahabout:the
time of the’1878’eiection,lo and Before ;he_tise«ofJQhat is gengtaliy
des§¥ibé& Qs'the."pbsi;ivelétété,“ thé Héuse.of'Comméns (ot ;hg~Assep§1y)'

"céuld gxercise §u¢h morg'efféétiveICOnﬁrol éver the cabing;,than it can’

;;ESQéy; Thﬁs, the'eleCtive'fuhct{on of ;he'Hone—fthe power to make and



‘_unmake Governments-gwas"a reality.3
"The evolution of strong party organization'and its main parlia-
o J
mentary manifestatién of party discipline has strengthened the cabinet
vis- a-vis the House of Commons. However,heven,with majority.govern-
ment it is unrealistic to suggest'that responsibility has been reversed,
| for such a suggestion assumesAcompletely docile Government backbenchers
and a Goq§rnment which is insensitive to public opinion insofar as
that opinion‘is expressed by members_ofvParliament. Nevertheless, a
.1arge shift invpower has’occurred. Indeed;‘the term "prime ministerial
v governnent">is now with us'and suggests a'furtherotransformation of the -
parliamentary systemt | |
| ‘The vast expansion.in the role of gowernment; ‘both to restrict _/f“
individual pursuit of selfish ends and to create new social goals, is L
. well known and need not be discussed here.ll' The.result of this ex- :_k
v pansion and the accompanying increase in powers delegated to the execu-;
tive branch has been to place nmuch activity beyond the easy teach of
.Parliament. / |
Because responsible government is concerned with the d@&ect
. relationship between the cabinet and the House of Conm;ns, the.strengh-
hening of parties has made the enforcing of responsibility more diffi-
cult, agencies such as. the caucus notwithstanding. Nevertheless, the :

strengthening of the cabinet through increased government activity has

'_emphasized the 3rowing need to ensure responsibility.. An appropriate

way to consider the relationship between legislature and executive is~

N

_in terms of two principles basic to our form of govcrnment—-the supre-

, macy of parliament and the rule of law.lz‘ Parliamentary supremacy is

.«



B , 8

’.

discussed .below; the rule of law is considered when the question of

N

abuse is raised later in this Chapter.
The changing relationship between cabinet and Parliament has
been the topic of continuing discussion! Nevertheless, there seems to

‘be consensus that, in,genérallterms,,the function-of the cabinet' is to

govern: whereas the function of Parliament is to criticize when it feels
.v',\l - ) ) ) N “v . ‘..\

that criticism is necessary, Understandably, most of the criticism

‘comes from the opposition parties in the House of Commons. The_mainv 

purpose of this criticism is not to defeat the’ Government . but, rather{:
uitimately to persuade the electorate to fepléce the Government at the 3

. . ‘ ‘ i ] :L Lo
next election. It is true, of course, that the House of Commons camﬁizgv

-

as a last resort fofce.thé Govermment's resignation or the dissolution.
of Parliament. However, even in a time of minority Government, this
possibility may be remote if the party holding the balance of power

expects no rise in its fortumes at the next election. Generally, then,
3 . . - : . ’ .

r

3 ’ ' < 13 ‘ '
this "last resort is . . . far, far away." K - .
Because this ultimate sanction is not especially meaningful in

terms of the day-to-day business of governmén;;Wthere is continued

"goncérh'about,the relationship between .the cabinét and the legislature,

[

¢ e

.‘ aqd the need to strengthen tke role of Parliament. This concern has

led to the adoption of a number OEJreforms by the House of Commons,
such as the strengthening_of theicg@mittee system, provision of research
: REREERLIE L F ' gz : >

facilities for ptivategmeﬁieis,lﬁhanﬁes-in E?e ;ules’genetaily and,
 most recently, implementation of many of the recommendations of the \
RSt ! T e A
Ve

Special Coumittee on Statutory“lﬁétiumenfs."i o . B

Cm:mons cdmit;eés _ have’ 'b‘eenA,§;‘:engthgdgd«'_chie£1y_ by the transfer :




'

<’

‘ticism and obstructionism.

.of the estimetes and comnittee stage of bills to standing committees. ‘
Corry cautions against toc much strengthening of committees at the

_ expense of the_cabinet, hovever, inasmuch as cabiﬁet'leadership,is yn-

doubtedly neEessary.la

. o : T . ' N ;
Another reform has been the provision of rescarch facilities for

private members on both sides of the House. The Honourable Mitchell
Sharp suggested in 1964

- that there will have to be improvements'in the functioning of
parliamentary institutions themselves, in order to balance .he
~influence of the experts in the government. In other’ Wwords,
that Parliament 1tself must be able to probe and be prepared -
' to probe ver¥ much more deeply into the functlonxng of- govern4
© . ment itself. : :

ey

'A modest beglnnxng was made ‘in 1969 but the amounts of money were

¥ . e

bsmall. Although no funds vere 1n1t1311y provided to. strengthén the

role of the Govermment backbenchers, this situation was reg@ified the
. Gy ‘
D

&

following yea_r.l i

A third area of reform has related'to rules/changes generéily.
T. A. Hockin notesgthat.changes made since,l9l3ha§§g?otke& "against

#$3tong as it wants in

-

' but at the same time the»Government’mpst'be pefmitted to get on with

the job of gevefnihg.  Agreement with thevidea of balancing these bo;

’

‘tentially conflicting 1nterests may be easy, but applylng 1t is most

difficult. In Jennxngs' vords.

The Governnent tends to tegard the Opposxtxon -as: the brake on
a car going uphill; whereas the Opposition thinks that the car
is going downhill. 'Uphill®' and ‘downhill®' are terms relative
to some notion of 'level® and there is no recognised standard

AR 9
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. by which the impartial person, if there were such a person,
could determine his conclusions. 18 ' :

+ .
The opposition is most jealous of its right to criticize, so

whénever iﬁ feels this'gigﬁt being challenged itvis quick'ﬁo reag@.

Speaking in the Canadian House ofACommbns in 1942, the Right Honouréﬁle

J. L. Ilsley noted that ﬁif the Governmen£ st;rts to crowd -the House,®
_the Houge crqwds,thg Government. Thé-moment‘we indicgte to the Héﬁse

that we want to get ahead, we simply preéipitate.speeches about the

right of the House of Commons to discuss matters and discuss them

thoroughl .519 The’applicatioﬁ ofkélosufe during the 1956 ipeline
. g y . . p R

debate caused.er of the best-remembered opposition outcries. Perhaps
' thekbest‘reéeﬁt E*ample Qas the threat £e1t by the opposition when -

Standi;g Order 75(c) wés propoﬁéd, and adopted on}y.py thé use sf clo-

sure on July 24, 1969.  In‘essehce,‘that Stahaing'Ordér.proJides thét _

if all or a maJorlty of House 1eaders cannot agree (under S. 0&373[3]
-u
or [b]) upon a tlme 11m1t fot the debate of a b111, ‘the Government may,

after giving notice, prqpose an allocation—ofgtime order for each stage

of debate. This order is debatable for two hours. Halloryvhasare-

.
-

- ferred to the foréing through of this Standing Order éS'hé‘pfﬁfal use
—of majority power;“zo The Honourable Donald Macdonald, who was Govern-

ment House‘Leaéig_if th; time, nathra;1y has a‘differentkintetbtéta-
. tion: the &efect o£\7$(c) "ma;:be 1hat'it contains so.many'séfeguards;
lsc'ﬁuch'dué.égaggss,'fhat it Qili not Be éffectivé aggin;ﬁ.obdpraté’
' oppogition;ﬂ‘ | |
.'_ Ihe rules goﬁerning the operation of.the‘HouSg of‘C@pﬁpns are
of great iﬁpprtancégin establishing the-delicﬁte legislatdte-exeCUtive‘

. power balance inasmuch as they provide a number of Veapons’fbr‘the

b
N
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opposition--from -the right to ask queéiions daiiy; through debate of

\ - ) . . .22 ‘
motions of vaxious kinds, to the non-confidence motion itself.““ But

N H

are thesec opportunities adequate to force executive accountability to.

-the House of Commons, specifically with respect to the exercise of
} N I : N
delegated power?. If an important function of Parliament is critficism,

_then there must be adequate provision for its performance. A fourth

reform has therefore been the recent implementation of many of the rec-

~ ommendat ions of the Special Committee on Statutory Instruménts. These

. recommendations and their implementation are discussed in Chapters VI,

o8

.and,VIII.
What iméact have the strengﬁhenihg of paréy-organiza;ion and

‘the iﬂeteaée iﬁ governmeqﬁ activity had on théudéétrine of parliamentary

supremacy? Dicey has exbressed the accepﬁéd'meaningléf "ﬁa#liaméntary

supfemaéy,"pat least fqt‘the'United Kingdém,_as followsivParIiament has

®

""the right to make or unmaké an law whate#er; and,'further, e = « MO
e rig y . o

_.person or body is recogn1sed by the law of England as . havxng a rlght

to override or set aside the leglslatlon of Parllament w23 The operaQ

o

tion of this doctrine in Canddavis limited1by the diﬁtribution‘of-r

powers 1n the Bgitish North Ametica Act.
/—"’ .
Hhile the growth ?&/party organlzatlon and government act1v1ty

have left unimpaired the power of Parliament (1n the sense that Dicey
Auses the,term "Parliament"), they have gre;tly shifted the.locus'of
" that power-ftom'thejﬂouse_of Commons to the cabinet. 1In one sense,.

thereﬁbre,_tﬁé principle of pérli&mehtary supremacy means something

‘quite different today ff0@vgbat it meant a éen;gry ago, ‘A1l members of

N
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: ’ P . ) o
Parliament must have access to the means whereby they can understand °
government policy and administration, for "parliamentary supremacy" has
little meaning if members are'onaware of what they are approving.

It 1s seen, therefore, that the questlon of an’ approprlate rela-
e o i

tlonshlp between cab1net and Parllament involves the whole matter of -

.

parllamentarynreform. One arka where the execbtive and legislature

s

< w

fesubordinate legislation’and its contvel. -

.-

run into each other is that
, ‘ \ : :
Delegation of power by the leglslature is 1nev1table, and is

1ndeed de51roble “for certaln purposes, w1th1n certain 11m1ts, and. under :

L)

certaln safeguards."24 Corry acknowledges that suhordlnate 1e°1slat10n

Y

"Stlll has its defects and crudltles " but he 1s conv1nced that "lt is’

.‘)

Bt

the most hope ful method for making new law qhickly and in detail."25

c ,

;,The problem‘ié therefore one of determining how the exercise-of dele-

Ty - . . - :' ) . \
. . .

gated power can be controlled rather than of f1nd1ng ways of. ellminat-
ing or reduc1ng it.. (Th1s is not however,  to suggest that power -

should be delegated witbout the_establiShment of need in each instance.)

PR
BA

The present stndy seeks to determine the adeqdhgy of"control teEhniques.

e

B. Reasons for the Delegation“of Power o

Q%? . The,reasons'forﬁdelegatiOn_ere well known,”but they should

br;eflyibevnoted Eere;zﬁp In the first place, legislatures have insuf-

3

e ficient tine to‘deal_with both thegiast‘emoﬁnﬁ of‘detailrand the main -

prinoipleé or policy, A choice must be made, burlihere nonetheless re-
mains the problem of d1stinguish1ng between detail and principle.27

Second the increa51ngly technical nature of 1eg1slat1on reduces :

lthe competence,of legislators to d1scus$ it adequately. thle this

RN
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argument’contains much truth, care must be\taken not toh\nferestimate
. . * .
the ability of individual 19@&51ators to grapple with technlcal issues.
: b - .
‘ We shall be in grave danger once we assume that leglslators cannot be

»expected to understand the intricacies of legisl
L8 - ’ . . ! '

-~ cannot be made except to leave‘them to regulations. J )
. . " .

It is easy to prchiblt in general terms when you know prdcxsely
what you want to discourage. It is 1np0551ble to ensure 4he

‘< buxldlng of sowething new for the first time by commanding it
1n advance in: general terms. The de51red résult. can be vlsual-
ized but the means of reaching it must be determined by the ob- '
stacles encountered in daily adm1n1strat10n. The patt. of these
new experiments cut across vested rlghts “and the long- cher1shed
_dogmas of the common law and the sources of legal, obstructlon
could not be foreseen.z8

3

A fourth reasonlis_to permit’ flexibility. Subordinate legisla-

‘tion "permits of the rapid utilisation of experience, and enables the
‘results of consultation with interests~affectcd‘bypthe,operation of
. A S 29 ’ T "
new Acts to be translated 1nto practice." " ‘ T
S " : N, - ° o C o
., 7 Fifth, it enables act;on—-Ojbe taken in time of emergency. The

_ o

provisions of the War Measures Act constltute the most str1k1ng ex-
9

- ample in Canada. R ‘_hl;

N

"Jennings,'quoting evidence giVen to the'British House 6f Commons -

Commlttee on Minisé%rs' Powers, suggests a blxth reason whxch stresses

an alleged Psuperiority in form which e e delegated leglslat1on has

over ‘Statutes." SR L o SR oo

Statucory Rules can be prepared in comparatlve ltlsure and
their sub ject matter can be arranged in a lbgical ‘and intels
ligible shape uncontrolled" by‘the exigenc1es of Parliamentary
vprocedure and the necess1ty for: that’ compress1on which every
Minister LT invar1abfy requires in the case of a Bil1.30
Some of these reasons arerf more general applicatlon»thanfothers,v

. X .
. . — .

LN
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but no matteér how compelliﬁg the justification for'subordiﬁate Iegisq

lation, without‘sufficient control mechanisms .abuse is possible. ‘How

great is the danger that delegated power might be abused?

C. The.Problem 0f1Abuse.

The'degree to which delegated bower can be abused depends upon

answers to several questions. The most vaipus of these is, “Whet,does
abuse meeu?d Other-gqestious,kyhich are.eqnsddeted iu later chapters,
‘ineiude: "Hou Bfoed-ere;the deieéatedluowers?"3l dwhatkeontrdl mechan-
isms e*istv whether'ip.the'hands'uf Parliament, the cabiuet,'the bureeue
,eracy, the'tourts; or iwtereSt.gteUES?" . . K .‘. | . ’: '
The present sect1on conslders tﬁe problem of def1n1ng the term

"abu/e " Attempts at def1nit10d Iead to the use of such normative ter;
.mlnq}ogy'as "to use Jrongly;“misuse," or "wrdng*_bad,iot;excessiue

_ 732
use,"m ‘

1

(Perhaps the ba51c fear wh1ch is assoc1ated w1th the word, as it

app11es to subord1ndtﬁ 1egislat1on, is that "expert civ1l servants may

dbecome the masters of the people tbey are employed to’ éev_g<"33 rMore

__'1mmed1ately, it relates to the often sweeplng and loosely defined povers "

delegated to the executive, thus making d1ff1cu1t the determination of '
the intended, as wellvas the legal, boundaries of’action.

Iu J. E. Kersell's uiew;' -

Government officials are  inevitably disposed to "get on with .
the job" and to avoid interference whenever possible.‘ hey have
long experience), highly skilled techniques, and they beliwve
they know best how to carry out an allotted task.. They may de-
velop a: natural impatience of restraint once broad objec;ives '

- have been determined, especially of that’kind of restraint which o

"&"seems to.attach more imgortance to means than to ends, and to
form than to substance. cel A : Co

' o
“ <3/
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This ‘attitude, when combincd with the following argument, is most dis-
~ turbing.’ Acco:;:;§,t§ Friedrich,

throughout the length and: breaq;h_of‘ﬁdr techn1cal c1v111zatxon
. there is arising a type of respon51b111ty on the part of the
: anent administrator . . . which cannot be effectively en-
eed excépt by follow-techn1c1ans who are capable of judging

e
o)
his 3 ollcyaln terms of the sc1ent1f1c knowledge bearlng upon
it.

.

No oné'doub;s the difficulty which technology creates [or the
layman whose job is to control the techniciaﬁ, but an avowed denial of

this kind of control flies in the face of* dhe principles of political

democracy. Friedrichts opinion is unacceptable, but if i;‘is‘COrrect-'

‘then the democratic process is in serious trouble. Finer reiinds us

) Ehat "virtue itself héth need of limits." "Moral respon51b111cy is

Y

gé lxkely to operate 1& dlrect proportlon to the strlctness -and eff1c1cncy

y

.

T of polltxcal respousxbxllty," he suggests,'"and to - fall away into all =
. ' . . ’ 3 6 .
. sorts of perversions when the latter is weakly enforced.v
. Furthermore, cabinet. or mihisterialﬂcontrol'ovet civil servants

is insufficieat for the tequirement; oE demeccracy, and yet Prime Minis-

'

ter.St..LqErenc‘came close to siggesting that it was sufficient, during

ithc sccond'reéding‘dcbahe of the Regulaiioné Bill in 1950. Surprisingly;

he was not challcnged-by”opposition sbéékers.%lfibiscuﬁsion'iﬁ the pri-

o

vacyvof the cabinet chamber is rarely a,satisfactory”substitute fbr.,

debate in public view. . ' :' g
The best known and probably the most vehement critic of subor-
dinate legislation was Lord Hewart of Bury who in 1929 claimed that

. e : -
< b 1

g

Parliament was being duped lnto creating a "new.despotism." Five .

byéars‘later,VOntario's Chief Jus@ice Sir William Hulﬁpk expressed. a i

B
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similar poiuZ of vidw. ° However, these extreme views are rare and -
N :

have frequently been criticized.ao It should be possible not.ohly to .

understaud the reasons for déleghtihg authority, but also to realize o
- : VA S ) s : B
that’ delegagion may have to be further extended.

r .
-

If the practice of delegating power is itself not an abuse,

'kare is the meaning to be foun@? If an authority to whom powef hd§ '
: N ’ N . . '

been delegated acts beyond his legal bounds, he may be said to have

'abuséd his power. But sure1y abuse is not] a function solely of ‘legal-

ity, because in the making of laws,.legisl tureSﬁcanqot anticipate.
every legal actiom. o » ‘\§ T '
In jurisdictions where legislativeXcommittees have been empowered

3

to scrutinize subordinate legisiation, éhélcommittees"terms of'refér:
. ence have been intended to help detect pbssible,abus%:*vThe following -

scrutiny criteria have been drawn from a aumber of jUrisdictioﬁs,'buﬁ

‘ . ‘ " : ‘ » o T v

they closely resemble those established for :ne British House of Com-
‘ R o o 41 '

mons Select Committee on' Statutory Instruments.

Scrutipy committees give. special attention to subordinate légis;

. lation which (1) jmp&sesla tax, or aréhérgeiéh the public.revenues,

2) impésésbafpénaltx; @speéiallf if no‘maximum igfspgcified»;n;thg éﬁ- 
'ablingflegiﬁlatjon, (33{c6ntainslsubstantiQe'iZgiglétidq "that shqu}a be
_ gh#étea;bfA;ﬁe Legisla;uté;"az (h)gis inténdéd to'gé‘iﬁmune ffoﬁ-chal;
l;;ge in the‘éourts, (5)'makes some uqusuél\of‘une#pected h;éfgf'dele;'
: gé;ed,poueré, (6)khagrreirpédtiv%‘effeét, k7)iﬁ;§ not begw'prbperly pf64

_puigated‘(with(tespect to tabling o:'publisﬁlﬂg,ifor example), (8) ap-

ﬁears to be beyond the scope of the énabling Act, (9)'"trespa§se3‘unﬁw;«-’.

duly on pérsqnal_rights and'libgrties,"az.bt (10) for éni'téaSOnvneeds

[4
L3 -

-
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 fThese criteria do nii, however, dcfine the term "abuse"; rather,

. they suggest some of the circumstances under which special surveillance

is requiréd in order thap somethihg called '"abuse" might.be avoided.

Perhaps this is as near as ope can come to a definition.

Closely rela;ed,tdvthe‘question of abuse'is the controVersy'su:-
rouhding thé status of the rule of law. While‘a‘preéise meaning cannot

v

.easily beﬁ%ttached to this principle, its essence may be stated as

"the restriction on arbitrary authority ih government and the necessityﬁ?

ﬁQ(;fll acts of’governmcnfvto be authorized b§ 'reasonably‘pfecise'
laws as applied and;intéppréted by themcoprts."aa The threat to this

principle éomeijibm'the expanding role of government and the increas- =

' .ing grants of discretionary pover to'governmenizbffiéials;'inasmuch as

“the limit to discrétionéry power is-freqqently‘difficult to determine,.

"However, in the absence of an "arithmetical or statistical test for
S . N R

the presence of the Rﬁlelof Law,"as»ic would be impossible to determine

the stage at which thét’rule disappears. This writer agrees with Daw-:
SOn,ihowevér,'that despite'the'fdféads on the rule of law which have

resulted from increased{delegaéioq'of aUthority,'this principle is "a

s;ﬁrdy'bulwark'againét:abuseuof power."QQ

v

. " D. Problems of Tcrminolbgy:

In'a-stUdy such as this, there are some significant'problems of

'termino}ogy.' ™ stﬁdy is concerned about»con;rolfﬁf subétdinaté "leg-

.'1slation";_thé rﬁquirehenﬁgfof'the Régulationszéc;.andeo a lesser

4 - .

- -~

: extent those of the Statutory Instruments Act, L have applied to instru-
. S : S - e

i @en£s¢havingb"législative"-efféctL_THowever,‘Pariiamen; delegates power

£
N B

.
o
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which relates to daily administrative decisions ds well as power which
(\_ J R N

ty in distin-

1is clearly legislative in nature. There is some difficgl
. _ o - b

guishing between legis?ative and administrative authority; indeed evi-.
"dence presented to the House of Commons Special Committee on Statutory

Instruments indicates that there is disagreement within the bureaucracy
. , . ~ ‘ Vi

. . 48 ) te ) . . E2Y .
on this point. ~ Even the courts have been unable to give precise

; : ) . 4
meaning to the term '"legislative."™ 9

The problem is ;ggréva;ed by the-vafiety of( terms used to dele-

ga;é legislative athofity} vthe.Fegulatioﬁs Act, for eiémplé,,defined
nfegulation" to include;ceftain rules, o;ders, by-lays,~proclamati6n$f
and, of ¢OUrse;bregulations (s. 2); the Statutory'Ihstruments‘Aét in-b'
clpdes.as a "tegulatioﬁ" almbSt'any‘documenc wh?cﬁ'ﬁéﬁof a 1egislativg .

nature (s. 2[1][b], [d]). Furthermore, the same term ("ocrder") has - ™

been used in' the delegation of both'legislative and other types of au-

. thority. 30
N : »

Seldom is there confusion when an Act authorizes_the»making of

"regulations," but many statutes delegate power to "“prescribe,;" "re-
, ) . »

qui}e," "exempt,“ "direct,” “ptohibit;n and so on, without specifying

‘the instruments .to be used. In these cases, the difficulty determining

whether the power exercised is legislative or not,is-compoﬁnded. -

In spite of the fact that this stwdy is concermed ptimétily
. . > . S ) . ’

“with subordinate legislation, it*seéms-apparent that an atteémpt to es-

.cab}i#hAcritgria for identifying delegéﬁion§ of "legislative" power’
L I » o T : .
’ wdﬁId.be'futile.‘vFor this reason, and to avoid the necessity Qf re- .

4péated»exp1anatibn, the present study uses the terms “regulations,"

"subordihate Ieéislation,“'and‘"statu;oty instrtmentS"‘to’tefeﬁ;to the

. 3
.
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S

‘,exercise of delegated power generally, except where the context re-

quires

mittee

.ka‘

that finer distinctions be made.

In Sny event, the following note'of caution sounded by the Com-

-

on Ministers' Powers is pert1nent-

,But just. because lchslatlve and administrative functions over-

lap, it is dangerous to allow oneself to be guided too much by
the name, No doubt a large proportion of the regulations made

tby Ministers under statutory authority are intimately corcerned

with administration, and often constitute, wholly. or mainly,
codes of mere executive orders. And yet to take any set of

‘regulations and conclude that, because they are primarily "ad-

ministrative," they can be disregarded as ‘having no legislative

idgaect may often te wrong. Indeed to exclude Uadmlnlstratlve"’
‘regulations from any system of safeguards to be adcpted in re-
-gard to delegated legislation would be dangerous; for to do so

might let fp the very. ev1ls agalnst which safeguards are de-

ISLgned

i -

‘Another area of possible confusion pertains to the terms "sub-

_ordinate legisletibn“ and "delegated legislation." These are generally

‘treated as being.synbnymous(&lthough, as Kersellﬂpoints'out, the latter

term can be_apﬁlied to‘both enabling Iegisiation énduthe regﬁlatibns’

made pursuant to that legislatiqn';52 In the present study,,"subordi-

nate.Iegislatioﬁ" is used because it more clearly suggests the distinc-

tion between statutes and regulations.
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s : .. T TTGHAPTER II - . '
e " EXTENT - OF DELEGATION BY THE STATUTES OF CANADA

: ;A. The Statutes ofycenada”delegate regulatien-making authority

tqlmadyf}ecipiehts; Most power is delegated in objective terms, but
some is expressed sub jectively. . Most authority is specific, but some
is much more general. Some of the characteristics of delegated power

_have been eriticlzedias being undesitable. This Chapter ettempts to:

ghow‘the @agnitude of delegation in:the §tatgtes in-fotee es of April

3, 1968. A priorlstep, thetefbre,'tavaeeﬁ-to estimate the number of
these statutes.w |

| Altheuéigghere'were 783.entries in tse‘"Teble of fublic Statutés,i_

1907 to 1967-68 é%‘exclus1ve ef Cross- references, thls figure had to
" be altered by at.leest'ten'fecgors before a mere qccurate coumt of sta-
tutes.eodld be made. #ot a diéeussien of these.feetdts see Appendix C.
vAftefvtﬁese ten factors Qere eensidered as indiceted in the Apsgndif.
the rev1sed estimate of - statdtes ln.force in 1967 68 was 679. 0f~

K ~these, 417 (61 per cent) delegated authority.z

‘ _~A. Significant Characteristics
of Delegated Power

.

L
Knowledge of the number of Acts which delegate pouerfis not parq

t1cu1ar1y useful unless’it is accompanied by an understanding of who '
‘ :
the.rec1p1ents:of.this_power are,gand what kind of;power~is delegated.

26
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. itdshoutdlﬁé»understobd.that in‘arriving’at theynumbers which;appi?r '}
;n,the tetiowing Seetiona, some instances of delegation (espectaliiﬂ-
uhen delegation‘was implied)j.ﬁa§ have been overtooked;Land‘that the
'claésifying'ofvdelegated power invo}ved tue ererciée og judgemedt;

Nevertheless, the following summary does indicate the major character-

istics of delegated authority and that, after all, is the purpose of
this discussion. ’
| | | R

e ‘1,-Reéipients of Delegated Power

/ . -
,\
Power tJ make regulations was delegated most frequcntly to the é%i
Rl pr ) A e A K *‘g/'

.GoVernor-in-Council. A total of 244’ Acts delegated authority solelyV'
. R ’ P . Jd . ‘ R
to the cablnet, and” another 87 to the cab1net plus some othex agent.

Of these 331 statutes (representlng 79 per cent of the 4%7 Acts which L

“

'delegated power), 23 required that cablnet regulat1ons be m de upon the

1

: reqommendation of a mlnister or tﬁngreasury Board 4 that th y carry

the recommendation of two ministers, and 7 that they have the-cqncurrence o
of some other authority.™" e ' HR ,
[ . . . ""_ o ) . . . . .T’\' ’ v v . . ’ .
The frequency of'delegation to individual ministers“sincluding__.
“the’ Treasury Board) is 553’//in Table 1. {(The titles’areAl'sted as
. ‘ o~ & ) . o
: they‘appeared in the emabling acts.) ngnlations’under,seven;?en of
. - . ‘ - S ' ) . ’ . S
the eighty-two Acts represcented in this!Tabte required cabinet approval.
' Seventy-eight statutes delegateduauthority;‘requiring cabinet

or ministerial approval for its exercise, to agencies of the Government
“of Canada (fifty-two Acts) or to other bodies (twenty-six Acts, fifteen
IR . . I A o -
‘of them pertaining to harbour commissions). . In addition, the Speakers

of the two houses of Parliament could make regulations, '"subject to.
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the abprovai of ﬁhenfwo;houses," fér the government éf the LiBtary df
: farlia@ent.6 Finally, the Senate and House of Commdns ACtiaﬁthor}?ed
‘the two houses to “make iegulatiohs « « « by rule or by érdér, render-
iﬁg mor¢ stringentvupoﬁvits own members thg pfovisioﬁs of this Ac; that
relate ﬁo a;tendance of‘members ér Eo deddctibns;tovbé made from the

i N |
. sessional allowgnce."

W TABLE 1
FREQUENGY OF DELEGATIGN TO INDIVIDUAL MINISTERS
(1967-68 ACTS~IN-FORGE) -

y

Number of Statutes?

"~ Minister S . Sole  One of at = S
5{‘ ; ~ Recipient ~Least Two ' Total
PR ’ Recipients.
Agriculture = ' 9 T 16
Citizenship and Immigration o ' -,>
(Manpower and Immigration) - .. 3 3 .
Pefense Production : e e 2 2 .
 Finance _ " : . . 4 & R e
Flsher1es ' ‘ R A 1 L.
-Interior - . I . R
- Justice ' : ' e 1 "k
Labour : - ' S & 3 4
Mines and Technxcal Surveys . e 1 1
National Defense : 1 1324 -3
National Health and welfare e e ™ L4
National Revenue . T20 _ ;/{,‘.5 ' 125
Postmaster General - BT S L S | ~
-Registrar Genmeral . 2 i T 3
Resources and Development T e . _ e 1" 1 ,
Secretary of State o .2 ‘. 1 3
' Trade and Commerce _ . e e b 1 -
" Transport - vf“/' . A 5 :71_
Treasury Board N lffﬁf' 3 4
Veterans Affairs o - 12 20 3

3Each of four Acts delegate‘ 'werIQO two ministers. fThis éx-

plazns why there are e1ghty-six Agti§ in the "Total" column represent-

ing eighty-two different statutes s : T
Why was the Governof}thCounci1 thq main recipient of delegated
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’ - ,"/

‘ poner? Perhaps it was "deep scated habit" and'the ?character of Ca s inet—

s
~

. Government 1n.Canada,,wrthAitS»recognition at\

‘every turn of the impor-
. o o % °
tance of collect1ve dec151ons by bodies wh;ch embody sectional 1ntet— -

A v '*’_xr

ests."8 'Hopefully it was not, as J. W. Morden seems o suggegf? that

the cablnet "1s a more dlfficult target to. reach than an 1nd1v1dua1

Minister and'theregpre‘[that] there is, in:effect, some dilutionJOE
.responsibility}inyolved when the.Cabinet_makes a’re*gixlation."9 P

) N\
D. S. Thorson, Deputy Hlnlster of .Justice, malntalns that a

, -

Judgement is made in each case When a: subordlnate law-maklngfbody 1S‘

chosen, and that the Governor—in—CounciL*is:selected when "the substance
gt - o . R - -

- . . ) N ..
)

.of-the‘regulat&:hs'have subétantial policy implications" whereas a min-
T ; Ao i R : . S

ister or other body is chosen when regulationa are >f a technical na- gﬁ
: SN i L, : : -

1 - : N . - K - ' ] k '
ture, 0 LThe validity of thls;assertlon depends, of.course, upon the”
5 o © e . N . _' N -

. .
3 . .

‘griteria for d1st1nguxshxng between pol1cy and non-pollcy. '

1
-~ . N

~ Probably of greater import than -the rechxents of delegated

power,‘however, 1$ the natUre of the power. LT

; ~

..\,. o , N . . ) . . » ) .

~

: .;;‘ 2. Authorlty to Subdelegate Power B o R
To some extent a dlscussxon of the subdelegatlon of " authorlty

"is puréiy academxc‘;naSmuch.as de facto delegat1on by. mlnlsters to jf
thelr subordlnates,'and no douht by cablnet to ind1v1dua1 mlnlsters,

- is an-acknowledged and irreversible fact’of modern government. How-
.bever, regulatlons Hhxch expressly-authorxze subdelegatlon are rn a dxf-
)vferent category. Mr. Paul Beseau, formér Legal Advxser to the Prxvy -
; Council Office, stated that in his review of draft regulatxons he re-
jected as Eltra vires any subdelegatlon vhxch lacked expressed statu-

tory authority.ll



oy ApprbximateiYith{rty-tvo Acts permitféd ﬁé&er to be_redélegated,
aﬁdlin Qﬁe of‘ﬁhesevqhé;ppweg to subdelqgate'was\itsélf'passed‘on,lz-
Aithbugh 6pinioﬁ§‘diffefh§s'gd;tﬁe exéent_to which subdeiégation s£o§1d;
béfauthofizéd by Pafliame;txl3 it would ség;'desffable‘at least fhat Lo
'chh aﬁthoriiaif@n-betexplicit, and'thatithe fecipieﬁt dfﬂredelegé;ed _vv
7po;er be iden@ifie;. SeQerql s;;tut;aywﬁoweygr, permiﬁgéd’an aughority
. to "do and authofize,"»or othg}wiSe(i::mittedt;ubdeieéafion‘to ;n uﬁ- 

14 : . L .

s .

- 'specified ?efson or body.

_Table 2 summarizes the instances'of statutory provision for sub-

o N . . . . 3
‘delegation. ' : o R
“
TABLE 2
FREQUENCY OF AUTHORITY TO SUBDELEGATE
. . (1967-68 ACTS—IN~FORCE)
: : SO R . Reéipientaof.Redelegated Power .
. Recipient of AR (Number of Instances) - . o
. Power to = . .= — - — e '
Subdelegate = As Stated Below . Other Unspeci- Total
T . ” Body fied B
Covernor-infcéhhcil .'Hinister (inéludinéi
. ' " Treasury Board) _ . ° ‘
6 5 .6 17
" Minister (ihclqding  'Depértmept‘ _ )
- Treasury Board) = Officer ) - ? . ‘
‘ o ' 8 . 4y 3 15
 cher'bodies SRS Commiftgéfof Body
' : Itself or Subor-
- dinate Authority , Lo C
o : 4 . 1. 3. . 8

o 3. Authority to Make Regulétidns‘
.? . _ “having Retroactive Effect

No statute permitted the making -of subdrdinate,legislation which .
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was retroactive to a date before it was made. ilowever, three Acts ex-

KN

pressly autherized the Governor-in-Council to make regulations effect-"

ive on a date prior to their publication, and these regulations'may be

‘viewed as having‘retrcactivity inasmuch as their effectiyeness would
T : 15

precede public knowledge of thenm. , e

The 1nfrequency of this power is doubtlessly a reflection of its

general unde91rability. The Regulations Act, for example, prov1ded

(s. 6[3][a]) some protect1on for 1nd1v1duals against conv1ct10n result-

- El

1ng from the contravention of a regulation that had not been published

in the Canada Gazette. The Statutory Instruments Act strengthens that

protection (s.,ll[Z]) ' Hr._Thorson told the Statutory Instruments Com-
mittee that theﬂgranting‘of power to'make retroactive regulations v
tvery carefully considered,.'; [and] not lightly "»:stowed.";.6 Mr.

Beseau coummnted that he v1ewed as ultra v1res any regulation havxng

retroactive effect "unless it is espec1ally authorized undeﬂ’an enabl-

» Lo
}.

1"-' . | CoL o~ o'

ing section.'j17

; 4, Authority to. Impose Penalties Eor P
7 “ Contravention of Regulations"~~ ’

Sixty Acts delegated authority to impose penalties (generally
'fines and/or imprisonment) for the v101ation of regulations. Table 3

summarizes these delegations. T RIS v .

There is ﬁo apparent basxs for distingu1shing between the twenty-‘;

oy R S B

six statutes which prescribed the type and maximum penalties which -

could be imposed by the cabinet, and the nine which did not, although
 five of the nine im ‘emented (nternational agreements (three of which

e

.pre - ided that regulations must be tabled in Parliament)

- : - . &
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TABLEJ“ 3 - .

: FREQUENCY OF AUTHORITY TO IMPOSE Pswu:ur-:s
(1967 68 AcTs-1N~chx:.) '

;'Nﬁmber of Type of Penalty Maxiwmum Penaity

“hard labour.”

ﬁeeipient of /Statutes. ~ Prescribed Prescribed
o Authofity o n,,»sr ‘ ,\\ Yes ' No .. Yes No
Governor-in-Councibj: C 3507 26 | 93 . 26 92
Minister S 3 3 e . . 3 ," .
Other bodies ‘ _ 21b _ 19° .- ZCV s 18° 23
Not specified- : 1 » . 1_ .. 1 o e
K *

®In each of two of these Acts, one delegatlon prescribed the
type and maximum whereas another delegation d1d not. :

bFourteen of these Acts pertained to harbour commissions.

, Railway Act (R. S. C., 1952, c. 234, ss. 34[3], 35{1]), and
Boards of Trade Act (R._S. C.; c. 18, s. 22[b])4/

dUnemployment Insurance Act (S. S. C., 1955 c. 50, S &3[1]). 1n"
addition’ to the two statutes in note c.‘ ’

National Battlefields at Quebec A;c (S. €., 1908, c. 57, s. 4[2]).

Two' unique provisions are noteworthy: the Governor-in-Council

3might under the Public Works Act prescribe penalries “uatil Parlianent

otherw1se provides," and the Vancouver Harbour Commissioners Act stated
that imprisonment in default of the payment of a. flne vould be "with"
18

.

A strong'case can be made,againstvdelegating authority to iupose-

bpena1t1es, especially if the determlnatxon of guilt and assessment of

the ‘penalty do mnot have to be in accordance vith Judicial procedures.

: Not only de such delegations invite arbitrariness, but also there is :

.;usually no prov1sion for appeal from the decislons. On the other hand,
"O N . ) . B ’ -
BN
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-

‘o with the stcaiy‘increase in the number of regulations, there clearly

'is‘nee%_fbrﬁsometflexibijity ip imposing penalties. ‘Because some dis-

cretion seems unav01dable, a reosonable compromlse is the spec1fy1ng,

- b

' 1n the Act, of: the type a d maxiomum penalty which may be 1mposed For-

-tunately,‘authority to impo e penalties"without stated maxima was not

ftequently bestowed, but we might ask whether such duthority has' any
, v - o,
Justification ar all.

E
L]

Y

An alternative is ;Pérlia&ent to prescribe the exact'amounts

»

Of.penalty. However, thlS is unde51rab1e if the effect is to elxmlnate

the flex1b111ty necessary to ensure that punlshment f1ts ‘the crime.

3. ‘Authority to Levy a Charge Payable to. a
- Public Body or to Impose a
Charge on the Public Revenue .

Thé\rﬁgﬁt ofrParliament to_contttl the purseé sttings is'one of
its-blde§t>prer§gatiﬁes. ‘Although'thg strugglg ovtr thé purse qaé in-
'itially betwgeﬂ.Kiﬁg:;tJ the:House of1Commops‘(iﬁ Gtéat‘Btitain), its
éodern manifestation’is in térm# of thé‘Cabinét.ahd'Cohmoné. (The Can-
.adian Senate piays a'@iqu té}e,i' Thé tﬁo béSitbprihciples in barliai'

‘mentary control of finance are, first,'that'"the.executive should have

- C . . 1 . o - S
- no income which is not granted to it, or otherwise sanctioned, by

t,Farligment,ﬁ and Sécond,‘thatv"the execﬁtive should make no cxpendi-

-

tures except thosé"approved by Parliamént,,in ‘ways épprdved~by ParliaQ
ﬁent."l9 Elaborate machlnery has been established espocxally by the'
House of Commons, in the attempt to. conttol or at least to maintain a

watchful eye on the executiven

' While the delegation of power to;taise or spend mone&_éan be
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defended in terms of the‘arguments supporting subordinaSQ,legielation
generally, Parliament should, if it ie to be as vigilant as possible,

: avoid the delegation of power to tax and to make expenditures other
than‘routine payments, ‘The following discuésion Shows¥ however, that
-Parliament'has not consistently”done so.

(a) Authority to Levy a Charge
Payable to a Public Body

At least thirty Acts permitted, frequently without stated maxima,
the levying of eharges payable‘to‘the Government of Canada or to an

-agent of it. 1In most instances these charges .were to take the form of

RN

'tolls or fees levied in return for services, but in five cases the

L ) 20
right to tax was given to 'the Governor-in-Council.

{ The Income Tax Act empowered the cabinet, upon the recomméndation-~

‘of the ministers of Finance and National Revenue, to "provide for the
determination,of'the amount of tax to be paid by a person who was a

member of the.naval;-armyfor air forces»ofFCanada « » . during a tax-.
ation year in lieu of the tax otherwise'payable under'this,Part."v

‘However; the Act'contained'the rates_for computing thevtax. The Indian
Act stated that’regulations may prov1de for "the taxation, control and
' destruction of dogs." Norlimit was mentioned Under the cnstoms Act’
';the Governor- 1n-Council had limited authority to determine the value,
for.duty of certain’ goods. -And the Export Act delegated limited power

- to 1mpose export duties.‘

The broadest deleéstion of‘t?xing power ‘was. contained in the

‘National Parks Act which permitted the cabinet, as. it "deems expedient ,"
to tax "any residents of a Park or . . ._the interest of any persons

in land in a Park“ to help defray the ‘cost of health, welfate, and

° 3RS
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hospital services provided to Park residents by a‘provincial‘govern-

ment; and to tax "the interest of any person in land in a Parkﬂ to help

i
5

pay for public uorks and'utilities. ‘No maxima were stated, and there
wds no indication of‘thebmethod to be:used for calculaging the taxes.
'The‘recipient of power to levy charges was.generally the Gover-'
nor-in-Council, but indiyidualvministers, the‘Canadian‘Transport Com-
‘; mission, the Board of Grain Commissionefs,.and (as subdelegated by the
cabinet) a provincial marketing board also received this authority.

" (b) Authority to Impose a Charge
on the Public Revenue

Twenty-two statutes authorized the imposition of charges on the

7

1 public revenue, eighteen of them by the Governor-in Counc1l, one - by
the Hinister of Finance, one by the Treasury Board, one by the Salt
‘Fish Board,~and one by the Canadian Radio Telev1Sion Comm1ssion.rlThere b
was variety in the types.of~charges authorized including the establish-

ment of rates of pay and allowances, pensions, SUbSldleS, -death bene-

- fits, and lodn guarantees;

6 Authority to Make Regulations which Conflict
with those Made under Other Statutes,
or with Other Statutes Themselves

,No'Act authorized the making of regulations‘whichVWOuld super-
‘veede those made under another statUte;.but thirteenSActs permitted'cab;
inet regulations to take precedence over other statutes themselves.z_‘1
Of these thirteen, ten related to international agreements.< Although
_a "notwithstanding" clause is undoubtedlv convenient, in that it per-..

mits the cabinet to disregard the provisions of other Acts, it is gen-

'erally -an undesirable form of delegation. The-cabinet'should'be required"
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3

.to drawv to Parllament's attention, and perhaps to Justlfy, any regula-

tions- whlch conflict Wlth other legislation.

7. Authority to Amend the Parent Act
What constitutes “amendment" of the parent Act? At least 185
~statutes defegated power,  frequently more‘than once and usually to the

Governor-in-Council, to do things which might in a broad sense be con-
) ¥ c :

sidereo as amending the'parent Act. >These delegations are.summarized

! in Table 4.

| The extent té whlch these "amendments" should be perm1tted can-‘_“
' not te,dec1ded arblttarlly. The Honourable J. C. MgRuer, Chlef Justice

{ of the" Ontatlo High Court“xﬁgg very crltlcal of them, although h1s
' deflnltlon of "amendment" was narrower than that suggested by Table 4:
5?(% T : . o
+ Such delegatlon of 1eg1slat1ve power provokes the comment that
- ;the Legislature was not sure what it meant so to. avoid making
i up its mind it delegated the power to decide to another body. .-

v ?:

~

® ®. & e . ® e & e e ® e e B ® ® e s s e . 8 & * o e e e s e o o

Powers of definition or amendment should not be conferred
unless they are required for urgent and immediate action. Such
: ‘ ‘exercise of power to alter the scope or operation of an Act may
/- ] vitally affect rlghts of individuals or classes of ind1viduals

' comlng within its purview. :
The rule should be that the notmal constitut10na1 process-
of amending the parent Act should be followed so .that the amend-
ment may be publlcly debated in the Leglslature 22 '

“The - Statutory Instruments Committee, noting McRuer's comments, but de-

f1n;ng‘"amendment“ibasically as 5uggested in Table 4,'recommendedlthat
n;heresﬂoulq 55755 a&tno;ity-tofamend‘StatuteS'by :egulatiOn."234'
- Hhile_cne danéefs inhe:ent in'the{deiegatton of{power to amend
‘v'must be admitted;kit should.aiso“be recalled-that flexibility is one

of' the main reasons“fof delegating legislative power #n the first place.

S o L , A : : o
Pérhaps McRuer, but especially the Statutory Instruments Committee, was
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unduly rigid with respect. to some types of amendment.
TABLE 4

' FREQUENCY OF AUTHORITY TO AMEND PARENT ACT
' (1967-68 ACTS~IN-~FCRCE)

- .

~ Recipient (No. of Instances)

" 'nding",Powera Governor- Minister . Other

.in- (incl.  Gov't.
Council Treasury Body
Board)
 Determine when Act (or Part) L L
in force S o »65b L .‘{ . .
" Determine when Act (or Part)
terminates _ -3 ‘ .
Determine when Act (or Part) in ' '
force and when it termlnates 25 .« . .« .
Change schedule ‘ 16 .. e s
. Define words - ' 41 3 3
Make regulations for situations B .
not covered by Act. ' 6 . .. . .
. Adapt proviSions of Act -~ 4 . . . .
Extend‘or restrict application of ‘ ‘ : |
(or exemption from) Act or parts 57 4 , 2
‘Defer implementation of, or _ : , //ﬂ
suspend, parts of Act . 1 1 s,
Extend duration of Act beyond ' ’ ' :
stated date 4 o e . e
Repeal parts of Act . L . . o .
Change responsible minister 4 .« . . .
Add dutxes to responsxble minister 2 .. .

: . . . /
A number of Accs'stated that certain things may be done "not-
. withstanding anything in this Act" (or Part, or: section, or subsection).
No count of the instances of thi3 power was made, but examples included
the Customs Act (R. S. C., 1952, c. 38, s. 39[1]), Divorce Act (S. C.,
1967-68, c. 24, s._l9[2]), and Publlc ‘Service Superannuation Act (S. C.,
1952-53, c. 47, s- 30[5]).-

b :
There were no doubt many more instances of this power because

- amendments, not counted in arr1v1ng at this figure, frequently included

"this ptovision. : o A VA

8. Exemption from Judicial Review

Privative clauses are intended to prevent the courts from réviewV/.

R

-
s
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ing the/excrcise of delegated power. It appéars that only two statutés

s e .

in 1968 explicitly excluded judicial scrutiny,%f_but seven others pro-
vided‘that regulations (or other actions) would be final and conclusive

‘ énd not open fo éueﬁtion or review, would bé deﬁ?ed to be wiéhin the
suﬁotdinaté body's ‘powers qﬁd‘conclusive againsfiigterestéd parties,
would be conclusive‘evidence for certain purposes, or conelusive evi-
déncevthat certain situationéAexisteaf. The apparent futili;y of §n1; .

i : e .
vative clauses is briefly discussed in Chapter V.25 '
: . T = o

Another eighteen statﬁtes_provided that regulations would have
N . ’ N ’ - . i -
effect "as if enacted by thi$ Act™ or that they "shall have the force

of 15Q."26

9. The Generality of Delegated Power
- ‘Because there is a great variety in aﬁé@scope of powers delega-

ted b§ Parliament, some classification is necessary. Furthermore,

 .inésmuch'as thelpreégnt study is concerned about control of subordinate
‘ b o . i

~ legislation, a helpful classification would seem to be one which car-
ried implications for control.
Driedger has suggestedfa four-ca;egory classification based \

<

upon the degree of generality of delegation: authority to make (1) "

LI

.épecifigd ;egUIatiqns, (2) regulations to accomplish‘afSpecified purs=

a

pose, (3) regulations in relation to a specified subjec;;,and’(ajj._

regulations "to carry out the provisions" of an Aci.27',The‘morevgehvu;
_eral isjthe'&elegation, the greater is the difficulty establishing’.
~;hé»1imit of the-poﬁei delegated. ;Eéch éategory includés'del¢gations:

expresséd in both ijective»and squectiVe'Eérms;vsubjectively;worded :



delegations increase the_difficulfy of establishing the limits of au-
\ .

thoritx, Table 5 summarizesrfhe delegations made‘in'thq‘l967—68 sta-
tutes-in-fo;ca.-_of course; aelegatioﬁs ;ithiﬁaeachaof the_catégofies

© are aot alIvof.the same importaa;g. This is demonstrated in‘ﬁh?'folloé-
~ ing Paragaaphs.'»' " ; ' - SEETE l e

| ;Z The most'specific delegation islauthorityata'make a giveﬁ regu-.

’ Iatioh, Iﬁdeed; several of ﬁhe'characteristics of delegated authority
desdribgﬁ earlier in this Chapter afe within thia category. Typically,

the»recipient of $ﬁch;a“s§Etific poﬁer is authorized't0'"prescribe,",
»v_‘,’

"f1x " "determlne," "prohxblt,“ "requ1rc " ndefine," "estab11sh "

"7

v
or

"specify," and so on.
“Forvexample, thé Canada'Dairy ProduétsbAct states.that

The Governor in-Council may by regulation prohlblt
(a) importation into Canada, ,
(b) exportation out of Canada, or
.- % (c) sending or conveyance from one prov1nce to another, of
J{'a dairy ptoduct of any class. . . .28 =

'Authority to "prescribe forms for the purposes of this Part" of
] . . : ‘_«"yv g 29'
‘an Act is not only specific, but is also a narrow grant of power;
howeﬁer, authority to define_aikey,term such as '"manufacturing or pto—
cessing-operation" within the Area Development Inéénciﬁes_Act; or
,,"toﬁaliy'and permanently disabled" for the purpose of the Disabled Per- |
3 o L .
sons Act,  is much broader. Power to proclaim the existence of "war,
invasion or insurrectipn,“ 1sjundppbtedly_thg btoadegsfpouer'contained
ain the Statutes of Canada because of other éelegated-powers which are
. o ' ’ ' : L L ' :

5 ¢ o
" thereby unleashed. ‘ o o o Lo
Less specific than the delegation of power to makg;a>giveh~regu-”i

‘lation iS'authori;ation to make regulations for a giQénipu:pose. For
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ev’mplc, the Canada Pension Plan Act provides that "for the purpose of

fgnving effcct to any agrcement entered,into'under subsection' (1), the

. : i : ’ 3
Goverhor in Council may make such regulations . . . .",2 The breadth

-

of the power depends upon the breadth of che purpose--"tbe control of

the:speed, operation and parking of vehicles on roads within [Indian]

resevves'. is much narrower than 'the security, defgnse,. peace, order

and welfare of nada."33 T N oo .

Y. . A still more general delegation is one whi;h\authorizes the re-
cipient to make-regulations "in relation to," "respectiug;“ "as re-
T o ‘ . :
-gards td;ﬂ'ﬁgoyerning;"v"asbpo," é'specified subject matter: It is

more- general because relationship to a subject'matter_is'difficult to
";/dis§¥06e.. The - ‘breadth of delegatlon in thxs case depends upon the
breadth of the. subJect. A narrowvsubject would be "the form in which

_thewcaking of oaths of alleglance is to be attested and the regist tra-

b ) S v

: More'broédly! the Fisheries Act permits the Geveinor-

‘tection of fisﬁ;" ""'the operatlon of flshlng vessels," "the obstructlon
,and pollution of any waters frequented by flSh " and the export or 1n-

terprovincial movement of fish “or any part t:h'e‘reof.":"5

<
Frequently, an enabli- section conteins‘tﬁo or all three of the

types of delegation just de. red. A good exampie.of this is in the

Canada Labour (Standards) Code Act which empoﬁers the Governor-in-Council

 to make_reguiatious "requiting,"-ﬁgoverning," "for calculating and dek
termining," and "for any othet matter or purpose" authorized by mhe

Act:.36 Purpose ‘and- subject could be comblned to prov1de a double test

\ '

of the validity of regulations. The pecjpient of delegated’authurity_



S

are in his.opinioh necessary,"‘ﬁ\ accomplish t a'purposes of the Act. .

of neceSsity is left to the‘juﬂper it of the subordinate authority. :

"in all but a fewgceptiqnal _<b:‘__as‘é‘zs."'f'—3 -

I

N | .82
N, S
. - . . .
could be permitted, "for the purpose of . . . ," to make regulations.

~

"imrﬂ:@ to vow . w7 ' "\\
| A great man) of the 1967 68 Acts 1n\£orce made what appears to

N \

R

' be a very general grant of pover, usually to‘xhe Governor-1n~Counc1l

B
) . .
to make regulations;for«carrying dqt the_pUrposeé\end/or provisions of

the Act (or part of the Act).38 "This\provision occurred either as a

separate scction or at the beginning-driending.of‘a’section which also
listed specific regulations,'purpbses, 6r'3ubjects. Kersell has ex-

. ) 8,
. - 3

pressed some’ alarm at the apparently broad scope of th1s delegation,

‘but H, W. rthurs of ‘the Osgoode Hall Law School malntalno that the

. provision has in fact'been narrowly interpreted by the courts, being

t

"held to sustain little more than "fairly routineAptocedural'regdla-

t:ions."‘..'O In the opinion of .the Deputy M1n1ster of Justice ( D, S.

Thorson), the scope is much broader if the delegation stands alone’;‘

¢

S osr s . . . 1
 than if it is accompanxed by an;enuqeratign'of powers.a

. T ' : ' B A
° Sométimes, though less frequently, this power. is expressed in
S - Co L o o

égbjective-terms so that the Governor-in-Council'(fgr examp}e) may’

.make such regulations 'as he deems necessary“[or expedient]," or “as

“

,Th1s var1at1on is obvioﬁsly a broa« - delegation becahse the criterion-

42

2y -

_'Because effective control is more diffieult, 1t is encouraging that

the Government agrees that subjec:ive delegations can be eliminated -
. . . B . \’ K ., . o s

s

.y o



- B. Conclusion
Although thé pfinciéchof par!iaﬁentary contt§1 gf}suborainate
legislation can be justified on tBe grounds discussed in Chgp;ét I, it
is this uri;ef'Sfyieu that fhe info;ﬁgtion containedlin.the present
xChapter’prqvides evid;nce‘of fhe praﬁiicq{vqeed‘for ccntfol.

1

A latge“ﬁroﬁbttion'of the 1967-68 statutes-in-force'contained
) RS . : £ . . i l

- enabling clauses, and one-quarter of these delegations were expressed-
in subjecti%e-terﬁ$.y Fuithermbre, although authority to make spe;ifieﬂ
3 tegulatiohs is presumébly mofe féadily controlled than'more:general

. delegatlons, it dust be remembered that some spec1f1c deleoatlons con-
v .-.Q,'v:‘:

- tained large ‘grants. of powet;
. 5 s

Hhen the_Governor-in-COungiﬁ exercises delega;gd.power it nor-
mally acts upon the réqbnnmndations of indiviéual ministers and thus”v
pfovidés'é'seéond look ht_regulétions. 'It‘éhoﬁld be encéufaging,'
: thetefé;é, thqs three;quarters'ofiall delegationsiﬁere made to the cab-
U R - : [ L o s
.iﬁet.”'Hpuéve:;linforpation'presented elséwhere‘in this study suggesté
lth;t‘;ﬁis #dded piqgéﬁfibn:may ﬁe slight inasmuch Ssﬁdetailed capinet
“SCrutin} ;énﬁot bé assuﬁéd.§6 )

The extent to uhxch Parlxament should delegate,author1ty havnﬂg

- the spec1f1c charactetnsties dxscussed in this Chapter is debatgble-

there is no question,»howevep,'thét subordiﬁate legislation m'ﬂ

”put—
¥ - . Tl N : . ) ’ - .A'.l .

suant to it should be scrutinized. Furthetmore, the danger'%s ever
_ present that regula;ion-makiﬁé authori;ies may use their‘authotity in’

ways not'éqticipated.by Parliament.
‘The.admitted need to delega&e legisiative power, sometimes ex-
tensive power, must be balanced by adequate parliamentary éontrol



/ b4

S

Egéh@iques. ‘The extent of delegation in the Statutes of Canada war-
“rants cenéérn=if these techniques are lacking. The next Chaptér,

therefore, considers the statutory control mechanisms which existed

before passage of the Statutoryvlnstfuments Act in'1971,

o
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.ﬁ- . "Foolnotes ~i‘;»?c: B 3
y R — . =
IS. C., 1967- 68 pp. 317- 341, Throughout this study, the terms -~

"Act" and ''statute' are used 1nterchangeably)to permit variation in
-termxnology. T~

{

»

2Caleulation of the number of statutes which delegated author-
ity was a1ded, especxally for statutes passed before 1952 and excluded
‘from the 19?2 Revised Statutes, by the "Pre11m1nary Survey of the Gan-
adian Statutes'" prepared by Mdme. Immarigeon for the Statutory Imnstru-.
ments Commlttee. (Exhibits O, P, JJ, KK, LL, MM.) dee.‘Immarlbeon
counted 601 statutes in force on April-23, 1968, of which 420 con-
tained enabllng ¢lauses. (Sixth .Report, Exhibit MM, unpaged,) The
d1screpancy between these figures‘and those established by this writer
is no doubt epraxned in part by the ten factors just noted, and by
the dellberate ‘exclusion by Mdme.vlmmarxgeOn of thirty-seven Acts 'be-
cause the extent of thelr application is relatlvely limited." Further-
more, Mdme. Immarxgeon explained that the survey “does .not pretend to

&

be exhaustive." S A - 5?

3For example- "The [Capg Breton Development% Corporation shall
wind up its affa1rs .and. dlspose of its assets and liabilities within
such time . .. and in such manner and subject to such conditions -as’
the Governor General in Council . . . m&y prescribe." (S C., 1967-68,
c. 6, s. 34[2].) Two other Acts which contained analogous provisions
. were the Currency, Mint aund Exchange Fund Act (R._S. C., 1952, c. 315,
ss. 23, 25[1]) and the Publxc Service Pen51on AdJustment Act (S. C.,
'1959, c. 32, s. 10[2]). :

» In this study, the terms "cabxnet“ and "Governor-1n Counc1l"
will be used 1nterchangeably to permlt variation in termlnology.

5Regulations to be made by the cab1net are usually recommended
by the minister responsible for the administration of the Act, even
when the ‘Act does not require it. Ihe concurrence of Lleutenant- ,
Governors-in-Council was required by the Divorce Act (S. C., 1967-68,
c. 24, s. 22) and The Lake of the Woods Control Board Act, 1921 (S. L., .
1921, c. 10, s. 10[1]), and that of the Queen was necessary under t
‘Seals Act (R. S. C., 1952, ¢. 247, s. 4).

»

¥

6Library of Parlxament Act, R. S. Coey. 1952, C. 166, S Qg

7R. S. C., 1952 c. 249, Se 41. "Note the phrase, "regulatlons j

o o . by rule or by order," as one exdmple of the problem of termlnol-__'f
ogy-. A '

% R Mallory, "Cabinet and Gouncils in e:thg,"-public»raa,
1957, p. 247. T - ,

QMorden, "Survey," p¢ 31l._

P
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1QStatutory Instruments Committee, Minutes, June 27,,1959,'pp. o
240-241. Thorsen was Afsociate Deputy Minister of Jystice when- he made
“the statement. o

e

"ibid:, June 26, 1969, p. 219.

12Under the Financial'Administration_Act'both'thé cabinet and
the Treasury Board were authorized to delegate cértain povers--the
Treasﬁry Board to the "deputy head ofla'departhnt or the chief execu-
tive officer of any pé;tidp of the public service," and the cabinect to
@ minister.-or "his deputy or the chief executive officer thereof." The
‘recipients of this subdelegated power were in turn permitted to redele-
gate the power to persons under their jurisdiction. (R. S. C., 1952,

c. 116{ ss. 7[2], E3]; [4].)

3For example, three witnesses who appeared ‘before the Statutory-
Instruments Committee expressed three different points of view. C. L.
.* Brown-John opposed subdelegation in principle; A. Abel saw 'mo ipro-

_ priety about it at all,n depénding upon "the scope of the primary dele-
gation, and . . . on the character of the primary delegate, and of the
subdelegates"; and J. E. Kersell suggested that "rule-making power
should not be ordinarily delegated a second time." (Stétptory Iastru-:
ments Comnmittee, Minutes, April 22, May 1, 13, 1969, pp. 43, 73, 84.)

. 14An example was the Pacific Fur Seals Convéntion Act (S. C.,
1957, c. 31, s. 4) which delegated power "to'do,énd autherize" to the.
Governor-in-Council. Note especially, however, the Industrial Relations
and Disputes Investigation Act which provided that the Labour Relatioms -

- Board mayz-hsubject,to regulation [presumably of’the“Govcrhor-infgodntil],
+ .« « by order authorize any person or board to exercise or perform all,

. or any of its powers or duties under this Act. relating to'any particular
matter." (R. S. C., 1952, c. 152, §. 59.) - ' ' g

.15Estate:Tax Act (S. Ce, 1958, c. 29, s. 57[2]), Income Tax Act.
(R. S. C., 1952, c. 143, s. 117[2]), Railway Belt Water Act (R. S. C.,
1927, c. 211, s. 6[2]). . e . ' E

_-16He noted, for example,.that the Income Tax Act delegated this
power in order that régulations published after the beginning-of a tax-
ation year could be effeétive“forbthe entire year. (Statutory Instruments
Committee, Minutes, June 27, 1969, p. 241.) = | :
17Statutory Instruments Committee, Minutes, June 26, 1969, P-
-219. Before passage of the Regulations ‘Act, several statutes provided .
that regulatioﬁs;becamc effective when putlished or on such "other
date" as specified in the reguiatibns.' From Mr. Bescau's comment it
scemS‘unlikely that this loose wording would have bcgn'interptetéd as
authorizing retroactive regulations. It is interesting that several}, ”
other Acts stated that regulations would be ciiective upon publiﬁytion
-~ or such '"later date" as specified in the regulations. All;instanées;'

! ]
. )



of both wo@fznos were srepealed, by the RLngaclons Act.

47
)

'

18

R. S. C., 1952, c. 229, s. 4(1); and S. C., 1913, c. 34, s.
19(v). = ' ' o -

@ 19Norman Ward, The Public Purse: A Study in Canadian Democracy ;

: (Toronto' University of Toronto Press, 1951), p- 3.

2olncome Tax Act (R. S. C., 1952, c. 148,-s. 66[1] [2]) In-
dian Act (R. S. C., 1952, c. 149, s. 72[1][d]) Customs Act (R. S. C.,
1952,.c. .58, s. 39[1]); Export Act (R. S. C., 1952, c. 103, ss. 2, 3,
4),'Nat10nal Parks Act (R. S. C.,,l952 Ca 189, s« 7[q], [].

LThe usuﬂq wording was: "noththstandlng the provisions of any
law in force in Canada." The Defense Production Act authorxzed a cab-
inet "order" to take prlorlty over other statutes or regulatxons made

-puquant to them, but the relevant section explred in 1959 .(R. 5. C.,

1952, c. 62, s. 28[1].)

22Ontarxo, Royal CommISSIOH Inqu1ry into C1v11 R‘ghts .Report

Number One, volume 1, p. 3&8.

3Statutory Instruments-Committee, Third Report, p. 37.

Zakailway Act (R. S. C., 1952, C. 234, s. 53L9]), and National
Energy Board Actf(S. C., 1959, c. 46, s. 19[3]). :

25

See belﬂk ‘pp; 111-113.

26A1though seventeen of the eighteen statutes existed when the .
Regulations Act became law, that Act repealed sxmllar prov1s1ons in

'vth1rty-four other statutes.

When Driedger was Assistant Deputy Hlnlster of Justice he

T expressed uncertainty as to the purpose of these provisions’ and sug-

‘gested that ''whatever the intent it should be p0551b1e to state it im

a more precise way." (Elmer A. Driedger, The Composition of Legisla-
t10n,[0ttaua- Queen s Prlntet, 1957] p; 148). See below, pp. 105-106. .

. o m& .
27£lmer A. Drledger, "Subotdlnate Leglslatxon," Canadian Bar

Review, XXXVIII (1960), 28- 34. The fourth category could be subsumed
.ﬁnder the second (purposes), but it is listed separately because of

the frequency of, and controversy surroundxng, its use;

' 2-8R. S.'C.,.l952,_c.'22, S. 5(1).

>

29Aeronautics Act; R. S. Ce» 1952, <. 2, s. 13(h).

30, c., 1965, ¢. 12, s. 12(a); and S. C., 1953-54, . 55,

Se ll(l)(a).‘<,-
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. o . i\)ﬂ,:\, . ' .
lWar Mcasures Act (R. S G 1952, Cc. 288, s. 2).
A TRd N ‘ , '
S. C., 196& 35, c. 51, s. 109(2). There may be no difference,
in terms of the result, between a provision wh1ch permits a recipient
of delegated power to "make regulations providing for . . . the defi-
nition of . . ." (for example, the Blind Persons Act, R. S. C., 1952,
S ce 17, s. Il[lj[a]), and one which permits him “to define"; or between
a provision perm15t1ng a reciplent to make regulations nwfor including®
certain statec employments as pensionable employments (Canada Pension
Plan Act, S. C. 1964-65, c. 51, s. 7[1]), and one which permits him to
"include" such stated employments. However, the scope of author1ty
delegated in terms of purpose is the greater. Y

32

a

33 ' i
\ Indian Act (R. s. C., 1952, c. 149, s. 72[1][c], and War Mea-
sures Act (R. S.-C., 1952, c. 288, s. 3[1]).

34

Canadian Citizenship Act, R. S. C., 1952, c. 33, s. 34(1)(e).

S T e
335, c., 1960-61, c. 23, s. 5. =8

36

S. C., 1964-65, c. 38, s. 50.
N . L : ~~\
37'l‘h_is.was suggested .by the Governmeat in_ir submission to the
Statutory Instruments Committee. (Statutory Instruments Cormittee,
Minutes [Appendix'“J"], October 7, 1969, p. 260.) -
.

38
The follow1ng examples show that there is con51der\ble varia-
tion in the wordlng of thlS prov1sion. - N
“"The Governor in Council may. make regulations for carrying out the purea
poses and provisions of this Act." (Agr1cultura1:Stabxlizacion Act,
S. C., 1957- 58, c. 22, s. 11.) . L :

The Hlnlster may make regulations, not inconsistent with this Act ...'.r,:
to carry ‘out the purposes and provisions of this Act." (Canada Dairy

Products Act, R. S. C., 1952, c. 22, s. 7[3] )
\ i

_,"The Governor in Council may, for the purposes: of this Act, from time
-to time make regulations for . . . (i) any other purpose for which it
is deemed expedient to make regulations in order to carry this Act into.

effect. " (ClVll Service Insurance Act, R. S. C., 1952, c. 49, s. 8. )

‘“The . Governor in Council may, from time to time, . make such rules and
regulations, not inconsistent with this Act, as are necessary for giv-
ing effect to its provisions and for declaring its true intent and
meaning in all cases of- doubt . . . .m (Elecrricity Inspection Act,

" R. S. Cs, 1952, c. 94, 5-.4!) , : I S o

"The Governor in Council may make regulations deemed necesSary_fOr“rhe.
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cfficient enforcement and operat1on of this Act and for carrying out
its provisions according to their true intent and meaning and for the
better attainment of its objects." (Small Loans Act, R, S. C., 1952,
c. 251, s. 21.) ' '

o . )

"The“covernor in Council may . .. . mqke regulatxons ' to,do all.

. or any things necessary to carry. out fhe prqovisions of is Act within

their true intent and meaning or reds onably &ncidental thereto."
(War Risk Insurance Act, S. C., 19&2 43, c. 35, Sy 34[1][n] )
. " .
"The Governor in Council may make regulations . . (j) generally: dcal—'
ing with any matter arising in the course of the adm1nlstrat10n of
this Act, for carrying into effect the purposes of this Act and the
‘true intent, .meaning and spirit of its provisions.” (Emergency Gold
Mining Assistance Act, R. S. C., 1952, c. 95, s. 7[1] )

39Kersell, Parliamentary Superv%ﬂ.,v p. xi.

QOStatutotyS;REQruments Committee, Minntes, April 22, 1969, p.:
25. ‘ . : B ' S
41_. . ‘ ' ' ' B

Ibid., June 27, 1969, pp. 241-242. .
2Some statutes authorized the. maklng of regulations 1"deemed -
necessary" w1thout stating.who is to do the‘deeming. It seems likely
~that this,: too, iIs a subjective delegation. One might wonder, however,
how cons1stently attention was. paid to the choice of" wording. For ex-.
- ample, the Canada-United States of America Tax Convention Act of 1943-44.
authorized the Minister of National Revenue to make regulatlons "as
may be deemed necessary" (c. 21, s. 4); the Act of 1944-45 authorlzed
- the Minister to make regulations "as are, in his opinion, nccessary"
(c. 31, s 4). The Canada-United Kingdom Income Tax Agreement’ Act, 1966
(S._C. 1966-67, c. 14 [Part 1] s. 2[3]) empowered the Minister of Na-
tional Revenue to make .regulations "as are necessary"; the Canada- -Sweden
Income Tax Agreement Act (Part IT of the same statute, s. 4) authorized
'the Minister to make regulations '"as are, in his oplnlonc necessary."
The Surplus Crown Assets Act (R. S. C., 1952, c¢. 260) en- -

abled the ‘cabinet ‘to make regulations "as he may deem necessary or v
.desirable with reference -to the organization, adm1n15trat1on or manage-
ment of the Corporation and confer on the Corporat1on additional powers
" and duties“ (s.:18[a]),'and to make regulations 'as may be deemed nec- -
essary or desirable to assist the Minlster to. exesc1se and perform ‘the

duties conferred or imposed upon him by or pursuant to this Act" (s.
_l8[b]) (Italics mine )

' A3St8tutory Instrument Commrttee Minutes (Appendlx ngy, 0Oc-
tober 7, 1969, P 259.:> = _ —_—

QQSee below, PP 91.92.
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OVERVIEW OF PARLIAMENTARY CONTROLS TO 1971

Lo A

Until the Statutory Instruménfé het was passed in.i971; the:main '

Cistatutory provision for parliamentary control of subordinate leglslation
.was the 1950 Regulatxons Act (whlch was repealed by the new leglslatiqn)

:  The only other general centtol prov1sion was, and st111 1s,‘Sectxon 3,0f

the Canadian Bill of Rights. (Flgure i shows the"stagee govern1ng the

. making of regulations under the Regulations Act and the B111 of nghts)

In add1t10n, however, regulat1ons made pursuant to many statutes have

) been subject to methods of control as specified in those Acts themselves.

J ., -A. Control Measures having GeneraiLépplication

BeforeiWorld War Thgg the publication and_tabling of some regula-
tions was required by individual Acts. ‘While thesej:equirements'wete not

broadened during the War, the obviouéjneed for public awareness,led.to.

the maklng in 1942 of an ordet—in counc1l which provided for the publica-;

tion in the‘Canada Gazette of ordets, rules,’regulations, and proclama-
t1ons relatlng to tne‘War.2 In addltion, the Government began cabling
: ali orders-an-counc1l perta1n1ng to the Har.3 .The "Statutory Orders$ and h
Regulations.Oruer,:1947," extended publieationvto proclamatipns, orders;.:
'rules,vand reguiations»made byvthe Governor-in—Cbuneil; ministets,'boatds}
agencies,'br‘officets, which were ﬂof,a“legiSIative’chatacter or of an
administtative‘cnanacter'having genEral effect or inpesing a,penalty."é

so

o
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The "first serious proposa!‘’ for a parliamentary committee to
scrutinize regulations may have been made by the Honourable Brooke
Claxton.S In the 1943aThrone Speech debate Mr. Claxton predicted that

the eXtensive.wartime'use of orders-in-council would lead to demands

fbr'greater protection against the bureaucracy:

The practice’ of tabling orders in‘couhciﬁfis, for all practical-
purposes, an empty form. 1 suggest that orders in council be
referred to a committee for consideration--not all the orders,
: but orders having the effect of legislation of a general na-
ture. Even when they get to the ccumittee, all of the orders
of that kind would not be discussed; but if the committece felt
that one‘particular matter should be discussed it could take
‘up that order, have the departmental officials there to explain
it, and make its report to the house.  This Lould ‘be done ex-
ceedingly qulckly .« e There would be. exercise of control -
over the executive, opportunlty for ventllatlng grlevances, and
also observance of the 1mportant principle of the supremacy of
parliament. ) f‘

Six years,latef,,ﬂr. Diefenbaker said he would liﬁg:to see "3-

'commlttee of parlxament set up, that would examine delegated [legisla-

t1ve] authorlty . - - [and be] a watchdog in the preservationvof our

democratic rights'."7 Prime Minister St. Laurentvthought‘that “the.
suggestion . . . [had] merit," and he undertook to study the operation
of the scrutiny committee in the British House of Commons and "in the

light of its operation and of such other considerations as may seem

relevant, to indicate at an early stage in the session ef*l959 whether

P
e

we would be prepared. to Support'the establishment of a similar commit-

. R 8 ‘A ) ) ) . - . “ " . N . ‘ )

tee 'in Canada." BN L : , R
1. Regulatzons Act . : 5&7

Statutory prov1sion for the publlsh1ng and tabling of: regulations,

but not for their scrutiny, came in 1950 with the passage'of the Regu-



g

ésel-fr_hzid tq'be published and tabled. : e

£ s3

lations Act. 1In moving second reading of the Bill, the Prime Mini¥Wter
| 2 |

" said that "the main purpose . . . is to ensure that all orders, regu-

Ty

lations and proclamations, made or issued in the exercise of legisla-
tive pOWérs delegated bybparliament: are published and_table& in a

systematic and-unifotm manner."'9 .
The Bill érpvided; thetefore,ﬂthét "regulationé" as éefined.in

Section 2(a) were to be published'in the Canadad Gazette (s. 6) within

thirty days after they were'ﬁade (unless the regulation-making author-"

ityrcxtended this time Iimit), éhd tablegnin Pariiament (s. 7)'Qithiﬁ
fifteen days~after they»&ere published or, if Pafliament'were not then
in sessien,:within the first\fifteenidays-of the nekt~ses§fbn. Section
9 authorized the.Governor;ih;Couecilbtormake regulatiohs.exempting.ahy

regulatlons from these requirements, " but the exémpting regulation it-

' 10
g

Although;ég*}ure to publlsh did not 1nvalldate a regulatlon, no

I‘n
S

’person could be conVlcted for contraven1ng an unpublxshed regulat1on

qn"

U . - ‘4

.:unless (a) the Governor 1n-CounC11 had exempted the regulatlon, or thev

“ h“’

-}

iYegulation itself provxded for 1ts cperat1on before publlcat1on, and

I
Q.'

(b)'"it is provdﬂ‘that ; . . reasonable Stcps" had been taken.td bring'

‘the regulation to the attent1on of the pub11c or the persons 11ke§y

to be affected or the person charged (s. 6[3]). v 3;;;
Debate of the 8111 was brief in both houses-—occupy1ng six
pages in the Senate and nine pages in the House of Commonsll-—and it

centred on the need for adequate publicity of subordinate legislation -

rather than on parliamentary control. Even Mr. Fulton's inaccurate

generalization that tabled ordets~in-c6unci1 vere effective only after
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- Commons. approval, was intended ,to stress pdhlicity,rathef(than parlia-

' . 1
mentary scrutiny.-

&

. - . Ry K . ‘ . .
Speakers in the House of Cormons also sought clarification of

y

the purpose of Section 9, but they were satisfied with the Prime Minis-
' . oo . o ‘ B R ! ) .
ter's assurance that theé existence of regulations cculd not be secret

1

inasmuch as exempting regulations themselves had to be published and
- . ce2 . .
. . : wd

tabled.. Mr. St. Laurent admitted that

it may be that in certain cases we W111 have to use terms [in.
an exempting regulat1on] perfectly innocuous to attract as %
little attention as possible to anythlng that we think should:
not be talked about- but nevertheless it will be on the table
‘of parliament, and if hon. members choose to talk about 'it,
«ii. it will be their privilege to do so. 13 -

—
i)

HowASatlgfled members mlght be with the Government's response to ques—
. V.

tions about;u puhllshed regulations would, of course, be another ‘matter!

One of the most percept1ve questlons was asked by Senator Far-.

~

ris, although he seemed not to rea11ze 1ts 51gn1f1cance- Who deter-
gjfﬁ%p . v : ,
;LmﬁﬁeSé?ﬁether they [regulatlons] are leglslatlve or purely admxnlstra-“*"“

s . . T e

1

. 4 .
@awe7"1r The Spec1a1 Commlttee on %tatutory Instruments discovered,

PP S l' 213 ¢ .
“ : , - Ny

,;qén;y years later that‘some documents - of aflegislative nature were
classified as administrative by regulatiOn-making authorities, and'
were therefore ‘by- pass1ng the requ1rements of the Regulat1ons Act and
15
,the B111 of nghts.

PYIR

There was no criticism of the B111's contents or, surprisingly,

of the absence of prov151on for a scrutrny committee. Indecd the

Q%
¥

— only mention of such a commlttee was the Prlme Hlnister's explanation
why the Government reJected 1ts establishment-
" We do not bglleve we should recommend at thlS time that sort
of commlttee because most -of; the statutory regulatnons have to
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be made by the governor in council, and-that gives considerable
time for chccalng, whilst in the Unlted Kingdom most of these
‘" things: are done by boardh»or other agencies of the crowm. -No
one who is responsible to parlzament or tc the pub11c hears of -
‘these regulations until they have become law. This United Llng-
dom [House of Commons scrttlny] committee has strictly limited

/ terms of reference that probably would not fit our situation.

' They have to report on whether or not the order infringes seven
stated principles. If it does: not, the committee has nothing.
to do with it. If it does, they call attention to' that fact.
We do not believe 'that wamld be a remedy that would fit our
sltuatlon 16 : : o

G

Although members.of,Parliament might be excused for.missing the Prime

Minister's factual ertors in describing,Brftish practice, it seems

,inconceivable that the Opposition let pass without comment the suggest-

ion that cabinet scru%}ny is a satisfactoryfsubstitute for parlia-

\mentary control. Furthermore, as. Kersell points out,,"why e o« o if

the Britlsh terms of reference would not fit the Canad1an 51tuat1on,

.&

‘could not other terms of reference be stipulated? The Prime Minister

. . . 1mplies that the Canadian 51tuat10n requxres some remedy, but
that no remedy at all would be better tkan the British remedy is hardly
tenable."17 |
- That the passage of the Regulatxons Act was an important step
forward must not be minlmlzed unfortunately, however,bit providedllittle‘
to facilitate parliamentary\scruﬁiny--andvno memher seemedvto'care.
The only attempt to amend the Act durlng the twenty years 1t

was in force was made .in 195318 by Stanley Knowles who sought the re-

- peal ofvSection 9(2)._ He thought that 1n 1950 the House had not real-

‘1zed the "full import" oi_that—secfion whzch in}his view, effectively.

permitted the Government to make secret orders in- councxl - Mr. Howard B

) Green (Cons ) supported the amcndment Whlch was talked out by Justrce



* Minister Garson during the second reading debate. ) T e~ P

o v

. -
“ : N

2, CanadianlBill of Rights

)

Moétjéf,the debate - on the Bill éf Rights reclated tS\thc~questidn'
of civil.lgﬁe;tigs generally, and'only incidentélly~dia.it{t6u¢h upon
conttbl of subordin;té legiélatlon.

Accordi;g tovSéctibn 3 of the Bill as passed in 196Q:

The Minisﬁer'bf Justice shall, in accordance with such regula-
tions as may be prescribed by the -Governor in Council, examine
every proposed -regulation submitted in draft form to the Clerk
of the Privy Council pursuant to the Regulatxons Act . o' .,
in order to ascertain whether any of the provisions thereof
are inconsistert w1th the purposes and provisions of this Pait
and he shall report any: such inconsistency to the House of
Commons at the f1rst convenient opportunlty.
. ) o

The or1g1nal Bill 1ntroduced by Prlme Mlnxster Dxegghbaker in

K

195820

- required the M1nlster-of Justice to examine regulations and
bills to "ensure" that théy did not contradict the principles of the- (;)
. . - B - " Q R : g e

\
Tk

Bill of Righté; Justice Minister Fulton explained the reason fpr.the S

éhange'to "éﬁcer;ain" in' the 1960.Bi11£”

‘We looked at ourselves and felt that wor? ["ensure"] was a
rather - questlonable one, because we felt: does that mean that’
the Minister of Justice, who is to ensure, must, by necessary
lmpllcat1on, have the power to ensure? . . . 1f the Minister
of Justice is to ensure, how is "he to do this, unless you give
him the power to do it? We felt that parliament ‘would not
want to give a 51E§1e member of the government [that right]

21 L
@

In‘ﬁeichef Bill as introduced, however, was the Minister of

Justice required to take any action when he hiscoﬁé;ed inconsistencies.
Dﬁring debate in the House'of Commonssand;discussion iﬁ the Special .

Commxttee on, Human R1ghts and Fundamental Freedoms, several suggestlons
. /' e .

H . S

wete made to add to thg Mlnlster‘s respon51b111t1es.?2, Mr. Fultbn

- . St . l

r



of Parliament are informed of regulations' existence. In Mr. Turner's

¥

that 1nconsxstenc1es vxth statutes (uhlch would ‘include the Blll;Of

. »
>

Rights when passéd) were removcd Béférg.tabinet approval was given;;:i

For this reason, he said, it would be5impossible to have~incon$isten—
. i - . T 23 ' .
cies difce regulations were made.”” . He was referring, presumably, to

B " . : . - A . ; B v o s
- the requirement contained in Section 4 of the regulations made under

the Regulations Act, although those regulations required examination

~only as to "form and d;aftsméhship.ﬁ

With tespect,to regulations'which weregnot nade or approved'by

the cabxnet he did not belxeve the Hlnlster of Justice could be given

-

any authorlty, although he agreed to “have a look - to see if wg

. o= . . 24 « 3
'can strengthen‘. « « the obligation to teport." " The, result was an

amendment suggested by Fulton, ﬁoﬁed‘by Ai&en.and passed by ;hé Com-

mittee, which required‘the Minister’of Justice to “report any incon- -

s
“

' ' 25
51sgency to the House of Commons at the flrst convenlent opportunlty."

NWEES
N
BN

'B‘ Contvol Measures Applicable :
o ";ta Indlv;dual Statutes = - - -

debate there have-be¢n four statutory provisions which aid parliament-

3
»

ary control of subordinate legislation;v These are the provisions for
publication, tablihg, annu lment, and“confirgation by Parliament. While
the_requirehgnt to.pub!ish is not as obvibusly related to cohtfolia:

are the‘bchet'three, publication is an impdrtént means by.ﬁhich Eembers

..\ .

26

@
)
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L3

words, "you canﬁQt\:it-what you-cannot see." Tablihg has been the -

bfficial‘methbd of" rauxng members' attention to regulations.. However,~



<§§t has been "an empty form™ inasmuch as

ot

be deposited with the Clerk of the House and reco%ded in Votes and
Proceedings,27 !

Provisions for annulment and affirmative resolutions, élways
in conjunction with the requirement to table, are more, direct methods:
_of parliamentary control in that they either permit Parliament'tp re-

voke regulations within a stated period of time, or require parliament-
) | ‘ . . ‘ . _ . ’ o 3
ary action in order to make regulations gffebtive'or to keep them in
vfofce. T v

Of the 417 1967-68 statutes-in-force which delegated authority,

151 -contained one or more of&these control provisions. This is showyn

28 SRR A :
in Table 6. i 4 L B . ; N
TABLE 6
L FREQUENCY OF CONTROL PROVISIONS-
’ : : : - (1967-68 STATUTES-~IN-FORCE) -
chntrol Provision 'Number;of“Statufesa
' To publish - . S 90"
To table K 21
"To publish and table 35
Annulment resolution 102"
_ Affirmative resolution g -3¢
a ) ,. g . . ) . . . j“
~Statutes which provided for different %

control methods for different regulations have
‘been included in gach appropriate category.

bThree of these Acts required publlca-
tion as well. '

“Two of these Acts requ1ted ublica-
‘tlon as’ vell. : :

1§ Requiremgnt to Publishﬁ_

In most of the ninety statutes Qh}th required publication, a
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regulation had to dppcar once 1n the Canada CGdzette at an unspecified

time, and_it became effective éither when it was published or at some
later date.- Table 7 summarizes some of the. variations of the<publica-

tion requirement.

"TABLE 7

CHARACTERISTICS OF PUBLICATION REQUIREMEVT

, | - (1967-68 STATUTES -IN~FORCE)
t;" ) N
' L. Number of
Characperxs;;q : LStatUtesa
. - e.
_ Place of publication o ‘ : R Cf
s Canada Gazette alone . =~ - - - .0 T gl
Newspaper alone e 3)Cu',’ . R SR
Canada Gazette and newsPnper ST ,fo,’<}r5f 5
_ N w0 o
Number of tlmes to be publLshed R LI
° ‘More than once ‘ ".j"": _‘J~'%¢::13:_€:f' S B SR
Tlmc of publlcatlon iy oo ~“v}4tfuv(§fiff S
e ~Not spec1fled S $‘;*aﬂ-”3”‘ﬁ_l'“ 77
T Next issue, "gorthwlth " "as soon: as  may _
be,!" "as. soon as’ is practlcable" ;f R :
Other E - ’ '!‘) . “. - .- ,l’ . .‘_‘,,. - . L . \ R 5
) i . ) ) . ), B ' . . R
When regulatlon effective ',-f'=;-.,'xC. T o
-~ Unspécified o v S 27 e
, ‘When published or WBen spec1f1ed R ' )
' in regulation . R o 42y .
When 'approved by cabinet (and, in .
most cases, when pub[lshed) cee - 19
When made v ‘ L2
p ' ' Y

awhen an Act contained different publxshlng require-
. ments for different regulations, the- requirement which was
..., least common from the viewpoint of all statutes was chosen.

)

'_Regulatiqns made dndéf ‘two of the ninety statutesrhad-to Ee published

only if they were of "general appllcation," but this phrase was unde-

29 e |

-

fined

Rt

Deﬁate of only'tﬁégiy,of the nidety'statﬁtes-touchéd on the
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¥

publication requirement, and in no case was it lengthy or arpumenta- -
tive. 1Indeed, for eight of themethe "debate" counsisted of an allusion
to the publication requirement (for five of them; by the biIls'fspon-
sors). In four others, members of Parliament noted the inadeﬁuacy of -

. " R rw\
Fﬁe @anada Gazette as a means of pub11c1«1ng regulations.
b gy

Lo e
phblication%ﬁ@

One Critiéisuggestﬁd that regulations be embodied'in thc bill so that
‘people:from coast to coast would know of them--a suggestion which con-
: L | i 130 o
flicts with the purpose of delegating authority.”~ One might also
question the implicit assumption that the statute wonld-%%ktead'more
widely than the regulations. .
Nine amendments'were‘made, six of them to insert a publication

requirement, and three to modify an existing one; The ease Hithﬂwhich

' these amendments were made, including the brevxty ‘of th discu851ons.

- a
[

t‘suggests an absence Tf controversy. Indeed, one wondets .why Gove ruments
e . b a‘ ) . 7 R
" had not 1nc1uded provi31ons for publication‘in the. bills before their

introduction intg"Par&iément, as they had in so many other. bills. All

amendment§” but one'were made in the House of Commons .

2. kequirement to Table ‘ .

The tabling of regulations was required, by twenty-seven Statntes.

\
N

In twenty-three cases, regulations were to be laid before‘"both houses™
, & S Coe o
ort before '"parliament"; in the ‘other four,:they were to be tabled in
) . : = _ ST :
the House of Commons. The debates revealed no reason for the four ex-
‘ C Lot o R . v v o Yy
ceptions, but three of those‘Acts'ue:e passed during the Depression

and‘related to the expenditure of public funds foi the alleviatiou of
- distress.31v The period o? time within uhich regulations had to'be,
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.tabled variedxtonsiderably: from “forthwith" or "as soon as may be™ .
after the reéulétidns Qere made (twelve statutesj, tb ten days (one
statute), fifteen days (qur statutes); thirty days (obe statUte),

or. three Heeks after their making (three statutes). One Act contazned

’
>

no time Ilmit, four required tabllng durlng the followxng session of
Parlxameqt, and one referred to the tablinglprovisiop of the #egula-
tions Act.' In tbe event that.Parliament had prorogued Qhen.a'dcadline.
:;;a;'reachee, tabling was‘generally‘required within tbe same peribd

: after the beglnnlng of the next se551on, although three statutes spe-

g
cified publxcat1on in the Canada Gazette as the .alternative. 2

_\\\;Ebese'seems to be no explanation of the bewildering variety of

deadlines, unless. one can.assdmevthe_variety~to be a’manifestatjon of .
the.rather'loose terminology associated with the delegation of power

~

in the Statutes of Canada.’
The'tabling proviéions were considered during the debates of
ten of the twenty#seven bills. For three.of the;ten,”oniy‘brief éom-

‘ . o .
ments were made. One of these is noteworthy.
When the 1948 Treatles of Peace Blll was before the House of

Commons ‘the Honourable Lgbls Sts Laurent Secretary of State for Ex—‘

ternal Affaxrs, said that he had antlcxpated a debate. The tabling
prov151on had been inserted

7because my experience. vxth this house has been that - whenever
somethihg of legxslatlve effect is authorized to be done by
the governor in council, parlxament want$ it tabled at an
early day. So that to forestall any request that might have
been made for that kind of provxsxon it was thought advisable -
to have it 1nserted in the bxll before it was 1ntroduced 33
R . - d . ,ﬁ_ PR
‘Surely this reasoning could have been applied tolﬁany other bills,
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" although Parliament has evidently becn not;as*vigilant*as'Mr;‘St.j:'
Laurent believed. - o ,'”H;d(ﬁrf“ TR r'.i_

Seven of the bills.were\amended,‘and:sfx,of.;béh'(in¢1udin%;thé R
. -t . . .. o S~ Lo [C A N F o ) ¥ “
two made in the Senate) were accepted.by. the Governmcnt%without argu-»@ o

requiremeﬂt the dﬁherg o
BN ﬁ . . R

ment. Four of the six intrOducedfthe’tablin
. . . o ’ . \ &‘
modified existing proviSions. Debate of the seventﬁ\amendment 1s note.

: SO TS

warthy because of the remarkable loglc displayed by the Honourable J. -

U. Reid, Minister of Raxlways and Canals, during debate of the 1919
i A
/v\

17
Caradian National Railway Co. Blll.qé HaVLng acknowledged that "when

%qg meets all the Orders in Counc1l that have been passed Gan

',t.

be laid upon the Table for. the con51dtration of the House,ﬂ Mr Reid

_added that a statutory requ1rement to table "does not make 1t any more

v .//,
- certain that the Orders will be laid.» R

¢

,fIf they are not. 1a1d upon the Table by the Hinister o Railways
hon. members will. ask for -them and - ‘they w1ll be produced.. T-
do not see’ that this" ‘proposal [to require tabling] would afford

" any’ greater protection. ‘I do not think we shoulq load the ‘Bill

up any more . ... . [We] are trying ‘to keep away as much as

possible from laying Orders in Counc1l upon’ the Table.

. e .o-' 'ooo'o ® * * e @ e o e & e * e ® ¢ e » * e e ‘s W

- There has been so much complaint. about Orders in Counc1l h@vingv
been passed that one does not want s many Ordets in Council
as the hon.,member does.: ) :

An amendment to- 1nsert the requirement to table was, nevertheless, ac-

vcepted by the Government.35' ST

T

- 3. Requirement to Publish and to Table

[

The dual requirement to publish and table was included in thirty-

.

five Acts1 Variations of this requ1rement are shown in Table 8.

Seven of the bills ﬁere amended pne of them inrthe7senate. Five of

X S
the seven added the requirement,«and two modified existing ones..

o



TABLE 8
- CHARACTERISTICS OF RPQUIRTHENT ‘TO PUBLISH AND TABLE
(1967 68 STATUTES IN- FORCE)
Characteristic . : Number of
s Statutes
v g e
To publish .
Place ° : i
Canada Gazette alone 35
Number of times L , X
‘ Once o , 35 .
) Time _ ' o "
N Not specified . 21
"When made,* "forthwith," "1mmed1ate1y" 8
Other L o , 6
f‘To-T@ble ' ‘
. Plac‘e‘k
: Both houses 34
. -* MHouse of - Commons alone‘ " . 1
- Time. : o ‘ S
“Forthwith;" or “as soon as possiblet g2
. Within 10 or 15 days ' . 234
‘Next session - ' B 3
Annually : ' ot . ' 1
: jWhen regulaCLOps effective .;_‘TZ -
v Unspec1fieé Ce S 22
T . when published . o 11 v

‘Other - ‘ St C 2

If Parllament had prorogued tab11ng generally
was. to occur withxn the f1rst ten or- f1fteen days of the
néxt session. ; :

P e . o sl

.Only once was there more than a bﬁ%éf dlscuss1on., In 194& Mr. A. W.
Neill (Ind ) delxvered/a three and one- half page speech in whlch he

-lamented the general absence of parliamentary control over regulatxons.'

~

.His specific tecowmendation, that regulations be publxshed as. well as

Ttabled -uas accepted by the Government without argument.3§ He also.

‘furged the creation of a scrutiny commxttee.
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4, Provision for Anmulment Resolution
A . - ‘ . - o . :
¥ ‘peblishing and. tabling.requircments are intended to- inform mem-

. bers of Parliament) as well as the interestedupublic, of thevexistence

of subordinate legiflationi.fThey do not, however, provide for parlia-
. mentary actiom. /. - . 4 7 ,'} S
. v N . o

On the other hand ten of the statutes 1n—force in 1967 68 gave
Parl1ament the opportunity to annul certaln‘l‘egulatlons.37 The typi-

cal prov151on for annulment requiredﬂthat a regulation be tabled in

o :
both house; of Parliament w1thin a spec1f1ed t1me, wh1ch varied from

"as ¥oon ‘as possxble" to. flfteen days after 1ts making. If within a
g1ven/period.of_time‘after_tabling1(varying‘from.seven to sixty days)

an/annulment resolution were passed by ooth houses, the regulatlon

:-would be repealed. 8 It ds notewbrthy that five of the ten Acts did
' ,not guarantee debate ot motions?to annul,»and that these five included
'all four whlch occa31oned no debate when they were before Par11ament.

The other five providedrthatdavation in either house, signed by ten ,

i . . ; to ) ) _ r: B @ . . , .
members of that house;Iwould'be'debated Qithin four,(three, in one
case) sitting days.‘. ‘t h o ”"‘} R

a

‘ Four of the ten b1lls were amended, one of them in the Senate,

to add'the}annulment prov151on. he debate of the 1959 National Energy
LB ‘
Board Act is of 1nterest because of a comment made by the Honourable

Gordon Churchill In’ re5ponse to criticism of the'authority given to.

the cabinet to extend the provisxons of the Act’ to oil ‘the Minister
s 4

promised that a proclamation making such an extension would be "iunm-
dlately tabled in the House of Commons and debate permitted with regard

‘to that action." Vhen Hr. HcIlraith asked what procedure would be

® :
2,
B
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used to ensu% &ebate, Churchill replied that ’ .

‘i1¢ has 'dhﬂdone before . . . . It would be open to the house
at the tlmeﬂthat document was tabled or subsequently, on. rec-
ognition of the place in tte program for a debate“f that na-.
. ture, to debate it. = It has frequently happened that the govern-
ment of the day has agreed to the ‘debate of a sub ject on the
request of the opposition. We are suggesting it can be done
under these crrcumstances.39 ‘

-

- While the Minister's and the Government's good faith cannot be ques-
x i ) .

. S _ 3 ,
tioned, the right of the House to debate an issue should not depend
upon the Government's willingness to allow.it. However, in view of the
criticism, the Government introduced an amendment requiring that a-

proclamation be tabled and that’ a motion to annul be debated Qithin

four days.aov . i : E

5. Requiremeut'of Affirmative Resolution
The uost uirect form of uarliameutary eeutrol over subordinate
legisletion is the requirement that regulations fe éonf%rmed'by Pariia-
ment. ‘Three-statutes contained this prevision, and debate of two‘of

fthem.tduched upon this requirement. The requlrement ‘was deleted w1th-;

out debate from a fourth statute in 1926.1‘1 ‘At leést'three attempts

4
t0'add'the requirement were unsdccessful. 2

.In_1928,>tﬂe Government discovered that some five thousand

orders-in-council,passed since 1906 under five statutes (all-of which

were repealed before 1967 68), had not been affirmed as requlred. The'

.

Regulatigns and Orders in Counc11 Actl‘3 validated.them. Dur1ng debate

\

of thxs validating\ﬁﬁgislatxon, Conservatlve leader R. B. Benpett sug-

gested that "the prfbcxple anolved is certaxnly unsound ‘in part " but

Rl

4

there was no serious criticxsm in erther house of the Government'supro-f
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pesed remedy. However, it will be rcalized that both Liberal and
. Conservative governments had been delinquent over the 2ars. There
was, apparently, some question as to the legal implica’ ns of the
failure to secure péﬁi'ament's approval at the time the orders were
made. However, -the Honourable Charles Stewart, who spoke, for the Gov-
ernment, stated that ‘on the basis of the advice'given-by the Department

of Justfe, "we are not admitting even yet that the sanction of paclia-

: ’ , ' _ 4
ment is absolutely required to validate them."

C. Ceonclusion

This Qpaptef demonstrates that control mé@hincry bcyona the

normal debating opﬁortﬂnities has in the‘paét been lacking. It is
'true that.a:few statutes have provided for annulment or affifmative

resolutions. However, the extent. to which these techniques may be

1

appropriate means ofréoh;roi iquueétionable; this i; cbnsidered in
lafér Chaptefs.. | |
; ,The'Regulagions‘Act provided greatef uniféfﬂity in the publish-
ing and tabling of regulétiong. Nevertheiess,~i; was pointed outvthét
the tébling féquinemeht appéa;sfto h;ve beén a:méaningless exercise as
valcoﬁtrbi techniqué. (?his conclusion is supported also by the'detdiléd

study ‘of the 1969-70 session.)

‘

It is thiS'writer'svopinion, therefore, that the opportunities
for parliamentary control provided by the Statutes of Canada were in-

adequate. ~Hdwever, before considering the need for reform, it is de-

Sirable-to look at other existing controtl dévices,eSpecifically, those

{id

2
e

provided by.thé executive and the judiciéry.

o

S

.
jok-a
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were no longer in force, these sections are included in this table..

Of interest is the unexplained repeal by the Regulations Act of the
tabling and annu lment provisions in the Dominion Coal Board Act (s. C.,
”1947, c. 57, s. 11[6]) and the Nav1gab1e Naturs Protect1on Act,

(R. S. C., 1927, c. 140, 5. 12)

-,ﬂ"

ordinate legislatior
mittece were to know w.

?SMUUiCIPaI improvements Assisxance\Aét, S. C., 1938, c. 33,
S. 9(2); Public Service Staff Relations Act, S. C., 1966-67, ‘c. 72,
s. 19(2). During consideration .of the latter Bill in the Special
Joint Committee of the Senate and the llouse of Commons on Employer-
Employee Relations in the Public Service of Canada, Mr. Bell sought
the distinction between "regulations" and "'regulations of general ap-
plicatlon." Mr. J. D. Love, Assistant Secretary (Personncl) of  the
Treasury Board, suggested that this would have to be looked ih&o, but
the matter did not drise again. (Proceedings, November 22, 1966, pp.
933 934.) e S - : ’

vORadib Bill, H. of C. Debates, May 31, 1938, p. 3406. During
consideration of the 1914 Dairy Products Bill the suggestion was made’

P
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‘that, because "not one Ganadian farmer in ten thousand ever sees the

- Canada Gazette "'regulations should be published also in local news-

g'papers.. The Honourable Martin Burrell, Minister of Awrlculture, re-

' plled -that. "the department wlll be very glad,:. of course,” to do that.m
Houever, no statutory provision was made. (H. of C anﬂtLS, Hay 1,
1914, P- 3170.)- s . -

. .When, the Canada Labour (Standards) COdL Bill was before the .

.- Benate Committee on Bank}ng and Commerce, an unsuccessful attempt was gjﬁ
made to. insert the requirement ¢f affirmative resolution. « The sug- ’
gestion was - not dxscussed (Proceedlngs, March 10, 1965, p-. 139. ) o

31Pub11c Works Constructlon B111 (S C., 1934 ©. 59), Seed ]
Gralns Loan énarantee Bill (S. C., 1937%,'% . 39), and Unemploymtnt Re-
11ef .and Ass1stance B111 (S C., 1936, cs 15)

‘ "'fé. ?.Jbid., 55+ 959, 8;'teSPeCtiV31Y* o g' I

L.~

33H. ¥ c. _Debates, May 14, 1948, p. 3951. A ‘moment earlier,

_ Mr. Macdonalg (Cons.) had asked if Parllament would have power:- to: alter
"a. tabled order or regulat1on. (P 3949 ) “There was no reply.

3(‘Ibld., Aprrl 24 1919, pp. 1691- 92 The Act was replaced in
- - 1955 (S.. C., c.‘29) but the earller debate- quoted here is otulnterest.
B 4 Q‘;}i‘;& . . V ‘ . ..

35H. of. C Debates, Apr11 24 F9l9,rp. 1693. .

;. 36Veterans Affairs Department B111 H: of C. Debates,gJune 15,
1944, pp. *3848- SL, ‘ o -

-

37Durlng debate of another bill, the 'Atomic Energy Control Bill,
‘H. C. Creen (Cons ) suggested the inclusion of an anpulment prov1510n.
Hon. C. D. Howe,l Minister of Réconstructlon and Supply; thought that
""the point_ is coveredn by the. tab11ng requ;rement. "It would he within
the pr1v11ege of any. mehber,ﬂ he added, ito bring any - regulation before
B ‘the house for dlscu551on.ﬂ -(ﬁ. of C. Debates, June 10 1946, PP~ 2373 .
:‘1 2401 ) o " f-;: oot LR . . CEMEEEE

0 . 38

. In one* case, téﬁllng was reQu1red only in the House of Gommons,
. and’ in two cases it d1d not have to occur .until the beginning of ‘the
next session. One statute sE$c1f1ed no time 11mit for a motion to annul,
one requ1red a "joint resolution," two required passage of the resolu-
'tlon by either house, and one specified passage by the House of Com-
mons. The Exchequer Court Act prov1ded not only for the annulment of -
.';regulations but also for their temporary suyspension either’ by the Gov-.-
ernor-in-Council (by proclamation publlshed in the Canada Gazette) or
L by one house (by 1addressm). Suspension was effective until the end P
of the next session of Parliament., .(R? S. C., 1952, c. 34, s. 88[3].) .
‘The Admlralty Act provided that regulat1ons could by '"joint resolution
_ of both Houses df Parllament be suspended Q; repealed " HoweVer, the
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duratlon of a suspension was not spec1f1ed (R, S. C., 1

‘ —x
S. 31[6] ) 7 ‘ L .
293.'C., 1959, c. 46, s. 87. ‘M. of C. Debates, May 28, 1959,
p- 4116.-
- 40

H. of C. Debates, June 2, 1959, p- 4254

alRaxlway Belt Water Act (S C., 1926, c; 15, s. . 4).
RO .
AZHt. Diefenbaker trled to include the requirement in the Food
and Agriculture Organ1zat10n of the Unxted Nations Bill. (i. of C.
Debates, Octobcr 11, 1945 pp. 970- 971 ) Senators Dickey- and Alexander
attempted to add a similar prov151on to the Supreme Court Bill. (Sen-
- ate Journals, April 16, 1875 pp. 279 282.) 'See above, n. 3G, for the
‘ thlrd attempt. o :

5. c., 1928, c. 44,

xaéﬂ. of C. Debates, Aprll 10, 20, 1928, PP~ 1879-80,‘2216—23.
Sénate Debates, April 26 1928, PpP- 35& 356. : :

ASH. of C Debates, Aprxl 10 1928, p. 1879.

\ . | B .

! . B ) 2
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R CHAPTER 1V

b4

CONTROL EXERCISED BY THE EXECUTIVE

\ ®

. M . - r . - .
Although the major purpose of this study is to consider those

methods. of scrutinizing and controlling subordinate legislacion which

-

are exercisable by Parliament, some¢ attention must be given to control

which can be.exercised by other agencies.'if the whole question of scru-

-
v

tiny is to be viewed in, a broad perspective.l
- The need for parliamentary control ‘does not absolve the execu-
tive branch of government' of responsibility to ensure’ that regulations -

meet é;andards'wﬂich.afe écéeptaﬁ%e to Pariiamcnt andiulfimételykto
: . _ - e N R ‘ : :
thé,public. bTHgSg#stéhdaFﬂs apply not ohly to the cohtent‘ofnregdlé-
tjéﬁs:bu;valso §; the prch&ufesAfor making them. Furthetméré, the¥
, giecutive'm§st acéept‘a majq% part of the résponsibility fbr‘thé'word-f
ing'oflenésling‘Ieéislation.. ] | : '
. ,“\_Indeéd,‘the‘mgré,eiistencé ofﬂa;regu1ar.p;ocgdpre éor‘pa%liﬁméqs-;
ar& scru;;ny of regulatlons w111 ilkel&mhave a.;élutary effeéi'dh‘ghé

- - . . -
&

.-executive role. In the plcturesque lénguage of G. H Baldwxn, perhaps
. ‘ v : . N

-the most persistent advocate(of such scrutlny, "the maln function of‘J

v SN

o' Ea scrut1ny commxttee] wlll be to put the feat of God into the

-

o :
\rpeople who draft the regulatlons, so there wzll always be this sword »
. . Ry o R .

of Damocles hanging cver thém."z {\ . '

-

-~

Executive control of the regulation-making process occurs at .-
- ‘{}"-' -
72



both the bureaucratic and politfcal levels. Public servants draft
subordinate legislation and, for reguldtions subject to the Statutory
3 , . ‘ -

’Instrﬁments Act (Regulations Act, before 1971), cxamine it according

1
[

tp.established critéria. ‘The éabinqt or individual ministers (apd in
_some césés;_other agernicies) "make" Ehc regufations. The degree and
naEQFeﬂhf the coﬁtrol which'thé politicél executive actually exerciée§,
hbhevér,‘would in most caées be difficgit to dete§mine, and it is co@%”
mented upon qnly‘briefiy in_thi;.Chapter. ?
ing bf'enablipg clauéés ;annoc be completély sepératédA )

n-making process, inasmuch as these clauses establish

i

the framework within which subordinate legislation is made. Indeed,

this close link promgted the House. of Commons to expand the terms of

N
b

reference' of the Gommittee on Statutory Instruments.” It is true;- of -

course, that the legislature plays a'role before, enatling legislation

o

R = ‘ - . .- v i_, o ‘ . h ‘ ) . 9 N . 4
becomes law. However, because the main responsibility rests with the
~executive, the éxecutive role may appropriately be considered. at this
point.. . = . ‘ , Ca T e

N R # .
. . o -

7 . . . - R 8 . Sy

Y3

e ‘Cnggg§'in'eXécbtgéclédntrol which‘have“EBIIOwedjin thé‘wéké of
the‘Sté;utoryalnstrqmenté Committee‘s}study are distUssgdﬁiﬁ7Chap€er.
Lol . A - { - . . . o ) .
BN ST . . . : . .o W ]
VIII. » ) e, 2% S ‘
. .. . % n ! PR

S PN
RS N .~ .

.

A, Tﬁe Wording of Enabling Legislation -

Justice Minister Tutqer Lolﬂfihg Stétutory Instruments Committee

. s . - . - ) " .. - ) ) .';‘A‘f'{“l . B i
that "if one is cancerned with the control of d@fégated powers., one

cahnothlogically'fail to be concerned with the terms on which. these
,powérs are grahteda"a‘ He hoped that his Depértmeﬂt wodld""take a]ﬁbrér

£
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R o 7Ak

positive responsibility fot]the content and form and substance" of ‘en- .

abling iegislation. He added.that
there should: be gu1de llnes avaxlable by which one can examine,
- objectively, req to Parliament for the grantlng of legxs—
‘lative power in the first place. . :

. Your Committee W111 te interested in establlshlng a Par—l -
11amentary review procedure, I should imagine. To our wminds
that is going to be insufficient, if your Committee does not
interpret its terms of reference .in an elastic fash\on to go
to the granting of that power in the first place. we would
welcome whatever guidelines thlS Connittee deemed advxsable
to set up. _ PR e : . .

- Although Parliament is ultimately responsible fot_the content
of statutes, this content gEnerélly expresées.thé.wishes of the sponsor-
. . . . - I N . N

ing miniSters or of the cabinet as a whole. When one considers the

variations in terminology of enabling sections it would seem that the

Government has in;therpast paid insufficient attention to wording. Il-

| ST

lustrations drawn from the Third Report of the Statutory\instrﬁmcnts

. 3 ‘ - . . 6
ACommlttee are.useful to demonstrate this p01nt. Authorlty to make’

- b

' . R . B
regulatlons has been exp11c1tly stated (*The Govetnor in Councll may

-make‘regulations") or implied ("Such‘faim stations shall be under the .

. di;ecciﬁnwandycontrol of the Minister, subject to such regulations as
,_ o 4\'.-N/> P ‘ C . . o . . ./‘”. . , U
“‘are made by,whglcoverdér~in Counéiﬁ").“'This authbtity,has-been’to SR
b, ey ~ : ' ‘ A ) Ly : ‘ ' /“'—
—,make,"regulat"dns" or‘"rules," or tq\do sométhxng H&)"order,"\"procla-
N ] Lo . , \’ [ 7 D
' mation," or "byélaw." Frequently, the power has been expresscd in
* terms of the;actipﬁ.tovbe taken, such as'to‘"ptescriﬂp," "define,"

"éxempt,"'“:eqnire,ﬂ_"fix," "ptohiﬁit," "e$tabli$h," or “specify,"

without an;indicatioq_ofvthé method . to be used. Of course, this has

made it‘mdre d{ffiCult tdﬁaetérmine whether or not’the7action is legis-"

lative in nature.

LN
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- & . . . . :
Use\of the term "%egulation“ in delegations would at least es-

tablish what documents are to fall within the purview of the.Statutory

///:;§¥ruments'Act. “This would be analogous to the practlce in ‘Great Bri-

u

tha1n for statutes enacted after the passage of thelr StaLutory Instru- 7
’?; . . 'y ot . i .

‘'ments Act in 1946.

& - S ’ = .n

RS A second lndxcntxon that close; attentlon is due the wqrdlng of-
AR : o .&?' - & o

xdistinctionfémong authority to

‘make spec1f1c regulatlons, regu,z;ions to accempllsh a speC1f1ed pur- '
pose, and regulat1ons in relation to 'a Speclfled sat ject mattern Dur-

1ng ncne of the debates or committee proccedlngs read fot thc present

. .
study d1d thlS wr1te& degﬁec any addreness that these variations 1n .

IR

\ Lo .
wordlng mlght in fact represent dlfferent degrees of generallty of

delegated'power.' The s;gn1fxcance ef wordlng was’ p01nted out to the :
-Stabqtory Instruments Commlttee By Assxstant Counsel Horden.8 It was

. . "% . N ' @ ‘ - ‘.‘
'xalso‘eXp11c1gly acknowledged by the Gobernment'in the document entitled

" MAn Analysis of the Crant"of Power to make Regulations" submitted te

the Commlttee by Privy Counc11 President Donald Hacdonald.9 The Sta-

;tUtOty InStruments Cqmmxttee rlBhtl)"suggested that "Hr. Drxedger sl "

: VN R

. useful analysxs of apparently 1nSLgn1f1cant language should be ‘borne

in mxnd by Members of.Parliament when cdnsidering enabling provisions,

o LI

.of Bills" lnasmuch as thls language “is hxgbly relévant to detengﬂplng
the scope of a statutory power."lo
- A thlrd body of evxdence whlch suggests that the wordxﬂg of en—

- ‘
)

abling clauses needs.morevcareful-cunsideration is- the miscellany‘of'

: 11
expressions used to confer power to carty oht an Act's provxslons.“

e
-

. Einally, the executive should.wherever,possible-avoid skeletél
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legislation--statutes which leave their real content ‘to wegulations.
; 3 ‘ T A o

«

A former Justice Minister, the Honourable Guy Favread,,statcd that:

Nos lois ressemblement de plus en plus A des préambulesf les
clausecs détairfées restant 3 étre rédigdes et amendées a

- volonté par des experts de la fonction pu)_pliqixe.12

When officials of: the Depattmént of Justice appeared before the

’ Y- - - . X -
a . . !
)

,fStatuﬁof& Instrunents,Committee; Mr. Morden asked if they had "general

<

working criteria™ when they draft enabling clauses. He mentioned spe-

cifically clauses designating recipients of delegated poé@ﬁ, authoriz-

ing regulations which amend another statute or which defin® terfns in.
: ' - ' : : ,

the parent statute, authorizing the"subdeleéation of‘regulafion—making,
. | g \ . -

-po‘er, authorlzang regulatlons which have ret;ospectlve effect," and

s, N . . o

authorizing such regulatipns as the Covernor4in-Council'Qr a minister

[
\

"deems necessary" to carry out the purposes of a\pollcy.l3 ‘The “abso-

v
~~ ’

lutely, 31r" reply and the supportlng comments mad

‘ L
' s W *y

by Associate Debuty.'

Mlnlster of ’ Jusglce D. S. Thorson14 Iead to the conclusion that the in-

tent of enabling'elauses, as distinctlfromvthe sometimes'bewildering
: = Noew . . : N ) . T LA ;

miscellany of;specificlexpressions of that intent, isfegtefuily*con—'

- _ o ' SRR S
-sidered. | o _ S : o ST T \\: ,/

. L. v L — . - VoL
L . - . . - 5 .

This does not mean that the-inggnt isfal f}
. . : e i %2

5'60ﬂ515t§rt witﬁ
‘ | T.,, o . ) _ . ‘ . L b - \
the principle of accountability. The following frank*Stateménts'of’
Mr. Turnetlsucbuld'belie the”inpressibn cteafed-byvﬂp;;fhorsonﬁj
Sometlmes the pressure of the. moment prompts you to cpen ghe N
drawer "of your Precedents .. . . .If a precedent exists in
‘!eg1slat10n that has not been dlsapproved by Parllament, there
s ‘a tendency for it to recur in“other leglslatlon .« « . having .
. nothing to-do with the orlginal statute. ‘oe e This is a mét-
... ter of success breed1ng that sincerest form of flatthy, imi%
T tation.  Those of us on both sides of the House who have had '
the respons1b111ty for p1lot1ng bllls, know that when you gee\
A . . "' . o . .. . . .,\:

o S TP SR

¢
'92;' .

R ) \\‘



17

1”in a. tough Spot and somebody asks you about where that(élause ‘
~ -comes “from, you veply that it is a standard claugc, anq you. T
'get away with it. - . . R
What happens in practice at the moment is ‘that there is within
every executive branch of every government, I assume, the urge
'toward efficiency, and against it the feeling of proscrv1ng
'c1v11 rxghts and the citizen's rights of appeal and so on. It )
15 qu1te natural for a dcputy minister of an opcratlng depart-_‘
ment to want to extend the administrative authority of his ‘min-
;1stry as widely as p0551b1e. There are also--and this we have'
f‘to ‘combat--around any table of ministers, I suppose in any type
- of government, those’ who favour efficiency and who would prompt
‘.rdthgr wide delegation and those who are concerned about the ex-
. tent of that delegation because:of what it does to the ordinary
: ”citizcn. . ’ oo
’ Depending on the goverrment, dependlng,on the time and de-
pending on the sthtxng alliances within the government, often
one minister will support another in a particular aspect ofa.
discussion_ because he oWs@he has a wider power and he is
going to try to get rlgg through in two weeks.

He qdded,_however, that he intended po use his- authority under "the

stdtutory umbrella and . . the regulatory framework"16 moré'posi;ibely
. ’ : - ,

than had beon done by his prg?eceSSOrs.

« i
&y

B. The'Drafting of chulaﬁidns AREETR v

i In the wordb gﬁ\the Commlttee on Mlnlsters' Powers-
R Yy . e L '
"~ The: 1mportance of good draftlng cannot be over- empha51zed, and
. the ‘more resort tg delegated 1eg1slat10n is Practised By Par-’
liament, taQ\more necessary is it that its draftsmnnahlp should
be uniformly*goodi.. . Prevention :ds both better: and less
expensive than cure . .-. .. But the value of good draft1ng is |
not limited to the avoidance of illegalities. 1In the ordxnary
‘life of the community wnat is above all 1mportant is that leg-
islation, whether delegated or original, should be’ expressed
in clear langudge A7 : ' '

Question fourtccn of“the questibﬁnair'el8 brepared b&vthc‘Statu;
tory Instruments Committee and distributed to .120 departments and other .

agencies, asked:

e



L7 y

whe'drafts your regulaticns--a departmental solicitor, a De-
7 ‘partment cf Justice solicitor, a departmental officer who i
not IeoaIly'trained‘ or some¢ cther person? If therc are
variations in-.the practice in thlb respect under different
statutes, please specify.

]

' The replies indicated that on%ﬁ about a dozen agencxes did not use
. ,

legally-tralned personnel at sggngtage of the drafting process. . The

otherxagencies eriptoyed either Eﬁ@ir oyy'pr Justice Debartment soli-
citors. ' Some agéncies indicated that the answef depended upon the

type of document‘being>made. For_example, thewTﬁeasury'BOard and the

. 5 . g _
Penitentiary Service stated_that a Justice solfgitor was.used for regu-

may not, however, have elicited‘responses from 3ome agencies in‘relationﬂ

e

to decuments Wthh in. thelr v1ew d1d not come w1thin thc tc&mo of the

;xf;ﬂy,
Regalat1ons Act-

.
It'should'be pointed out that the Committee's questionnaiteAre-
S ’ . v : P o
ferred to regulations "administered" by, not "made" by, departments and

“other agenciess//The reaeon waé douthessly the fact that regulations

which B made by .the Governor-in- Counc11 the main recipient
o atopmnt v s staent . 5
of delegated power,’ were drafted by,otHér authorltles and approved by

" the respon51ble m1n15ters be[ore they were- forwarded to thc cabinet

~ ) i )

- for enactment. o
Legal training alonec does. not é“gualified draftsman make. '"There

‘is a wealth of difference between being skilled counsel and being a ¢

-~

© skilled draftsman," said Turner as he commented that one eou,_gcpunt -
NP oy . o 20 L
. "on two-hands" the rumber of skilled draftsmen in Canada. In view

N E . . . . -

. . R

of the.importance of good:drafting, why were:ell.regUIation5<not drafted
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v &

by the department of Justice? ;Iﬁrnef'qulained'that there avas insuf-

3
S

o hd
1 3 e ) t

ficient "expericnced manpower" in his Pepartment, and that

b

experience has proven that the drafting of regqlations,‘in'par-
ticular regulations dealing with the tcchnicitwaspccts of ad-
ministration, must be done by wvorking very closely with the
department involved and-the department respénéiblc‘for the ac-
‘tual operation.?2l ’ :' .
The practice of'"seconding" lawyers from the Department of Justice.td

other departments‘should help, howéVér, tq‘sqﬂbe the problems. Even |

] .
then, said C. K. Kennedy'(Assistantfcounselﬁ-Departhent of Traasport),

“

"we must keep the technical people close to the regulations at all
. : 22 - . . i ) . . .
times." R. E. Williams, Legal Adviser -to the Department of.Manpower
! N ' : 3 * ,‘;. N -~
and Immigration, stressed the effort Tequired in the drafting process:

. most senior departmental officials and in every case involves
long meetings and the preparation ,of many drafts before a final.

‘draft that is satisfactory to both the Departments as to con-
tent and the draftsman as to form is arrived at.23 ’

The drafting process itself'is one that igvolves frequently the

‘Mr. Turner hoped that training seminars for drafting regulations

would soon be started E} aid Justicg_Départment solicjtors attached to |

3 o

L ' ' L Y

other”departments. This would"also mean, he said, that - - B
- ..+ there’would be nore " t ime évailable,'aﬁ all levels iﬁ?the-pfé-

paration of ‘regulations by Justice officers to consider mat- . -

. ters of real substance arising out of proposed regdtations-in;'_ I

stead of haviug,vbecause—oﬁythé-fo}c?~bf time to be'limitgd-f” '?\

to form and draftsmanship.

v
’

In&epd, he had already ins£ructed his Department "to -review this whole

process so that we would take a mofé'positive'responsibility for the

v o

content and .form and Subsfance"hof botﬁ,régulaﬁionsuahd enabling leg-

islat{on.za' ' o s

Y

. i ‘. . B s ‘, ) . ‘:‘ ) .
Any discussion- of the drafting of regulations'must consider the
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role played by QLn—governmental'ngBps{ While few Canadian statutes
. . S . 25
require prior cousultation with interest groups, = contact between the

burcaucracy. and groups appears to be common practice. Indeed, Presthus .

)

speaks of a "sustained interaction" among thke bureaucracy, infergst
. L ‘ ‘ i . . : ) —
group leaders, and legislators. le also notes that most groups focus

_ ' ' o 26
their attention on the bureaucracy rather than the cabinet. One

-

reagon forithis focus isf of course, the significant role played by the
bureaucrac: iﬁ;the regulhtioﬁ—makihg~pr6§e§s. |

Inasmuch as tﬂe effectivé administration of a lay is predicated
" upon public awgrenegs and acceptance, it féllowé,tﬁat any action which
facilitates awareness and acceptarnce merits considcration. Staﬁute;
law ié publicized through public debate in Parliament and covgragc_by
“the media; and the‘lapse of time between theminifoaﬁdtion and final
passage of.aﬁbill.is’gsuallyisufficiénﬁ for reaction by the publit and,

of course, all parties in Parliament. Sometimes the Government intro-

duces a bill to test public opinion, but does not pursue the bill be-

yond the committee stage in order that this'opinion can be assessed.

- - - '
Revised legislation is then presented at the next session.
N e, o S - o e ,’ - . . ) . ! E .
Regulations, on the other hand, are not Bade in public, are
: , . o : R .

: iapely_édbjectiﬁé patliamenthfy“discussiﬁﬁ: and géqerally'arereither,

in force or about to bécomé effective by the time they are published
~in the Canada Gazette. 'OcCasiOnatili\the overhaul of the :regulation. '

3

structure of’an,import&nt statute is prec by prolonged committee

"hearings, and sometimes also by a White Paper.. A well-known recent

2 .

?eﬁamplé{iS‘the 1966 White Paﬁér‘and 1967 joint parliamentary commit-
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tec,study which preceded reviéiun of the Immigfatfdh Act rcgulations.
Some form of consultation is‘ihpor;an;,‘both as a means of pro-
viding the régul;t;on;makiﬁg body with the ncccssary'teéhnical or other
1nformatlon, and as a means of g 1v1ng affected §ups and individuals
tHe feel"g that they ére pait of the lég:;:::Zij\prqcess. However,

the fule naking process should not become democratized to the point”
. { . , -

3 S ' .
where consy]tatlon requirements are so burdensome '"that rules will
either not beé made or policy will be driven undergreund, as it were,

¥

, L . . 27
and remain inarticulate or secret.m”’ '+’

The Statutory Instruﬁénts‘commﬁttee asked the following question
. " . - . T ’:" i ) -)‘ . : , -

of all reg lation-making bodies: = : , , L}Y

11. Does your Department or Agency consult interested or af-
fected persons when preparing regulations so as.to obtain
their.viqws witl respect to'the‘SCOpe anc .content of the regu-.
lation57 If so, please adv1se as te the procedurcs used, for-
mal or otherwvise, for obtaln1n° or implcmenting this consulta-_
tion. '

s

. . L : 3 - . o . . Vo
The replies indicated that with few exceptions thére was prior consulta- -

i : ; >

g%FiOnf-a‘direcp;contradiction of Driedger's statement that "rormal ly
e A S o\, .28
there is no consultation with any persons outside the public service."
i " ‘ " - [ .
Most consultation was informal and consisted ‘of meetings, correspond:

. ' S 29
ence, qucstionpaxrgs, and telephone calls; but some was formal. The

Treasury Board and ‘threc branches of the Dgpartmen; of Trahsport stated’
“that théy circulatéd'drafts of‘éroposed,regulations to affected groups

for comments. 0 Advisoryjcommittees were used by the Unemployment'ln-

_surance Comm1ssion, the Farm Credit Corporatlon, and the Canadlan L1ve—

~stock’ Feed Board.31 Perhaps;fthen,'the comment of H. W. R. Wade in
‘relation to Great Pritain applies also to Canada: "Consultation before

, 3
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rule-making though usually not required by law, is in fact cne of the

ma jor industries of Government.'

Inasmuch as consultation in cne form or another appcars to be

common practice in Canada, what would be the advantage of making it

mandétory? The geﬁeral requirement of antecedent publicity was aban-

doned in Great Britain with the passage of the:Statutqry Instruments

“Act in 1946, although'many,individual statutes require certain forms

of consultation. According to Garner, ". consultation (whetlicr volun-

- .,
. N

tary or required) in Great Britain usually involves the sending of

draft regulations and ‘explanatory comments to affech; grobps with an
Al ) -
invitation to make observations within a given time. The decision

s

whether to act upon a request’ ffom an organization for a meeting with

° ‘
the minister or his representatives '"will depend on the status of the

\

v{;?;\.:

organisation concerned, the intrinsic importance of the matter in issue,

.and (in some:céses) the political impliéatiohs of the subject." After

the observations of groups are made, the department .decides whether or

~not to amend the draft. H. W. R. Wade has suggested that in view of

this widespread consultation-"it is doubtful whether anything would be

——

. gained by imposing more\general legal obligations and formal proce-

,durés_u3a Ontario Chief Justice McRuer adds that '"compulsory antece-’

dent publication and consultation would cause unnecessary delay and

merely duplicate the time already spent in informal.consultation."35

Thé type of consultation practised in any jurisdiction will ob-

viously depend upon a' number of Ffactors, such as the degree to which

affected or intérested groups canlbe'identifieg,ljfeir size, Lhittype

of regula;ions, and the‘nature_of the'regdlation—making authority.
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Perhaps of greatest difficulty 15 mcaningful consultation when the af-«

fected group is the public genérally or a large portion of it. Because
individuals are less likely than organized groups to. present their:

views to agencies making regulations or, indeed, even to know that the
4 '} : , . % '
i . c & s . . .
-.making or revising of regulations is being contemplated, attention
i : ‘ ’

must be given ‘to devising apprdpriate methods for aséertaining the

views of individuals. Informal public heafings,vpublicly_announced in

i“r
advance and open to all interested persons, may be one of these methods.

Professot Abel'tﬁought that members of Parliament‘could'play'an impor-
1 . '
t%nt 11alson role betwegn departments and constlttents "for establish-

"~ ) ‘, . . . 3
:wﬂg the contact in this consultatlve arrangement w35

AL L N .

érms and substance of . . . regulation[s]." He propoéed that’the
: { : . ‘ T o :

. { -
b . ) . . . ! -
- Governor-in-Council establish categories of consultation and, with the

3

advice of agéncies which makefregulations, allocag? types of regulation-

. : o o 37 - _ e
making powers among the several categories. 7 He acknowledged, however,

that the maklng of some kinds of rtgulat1ons would require no’ advance

cons@ltation.38

c. ~‘Examination of Regulaticns’ SubJect to
the Regulations Act

The Regulations Act.and regulations‘made pursuant to it required

that every regnlatinn, as defined by the Act, be submitted in draft
form to the Clerk of the Privy Council '"who shall, in consultation

with the Deputy Minister of Justice examine the same to ensurc that

thé\form'and,draftsménship thereof are in accordance with the established
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+ standards." vacr/ such regulatlon also had to..be submitted within

..\“‘ ) -~

;seven:daysmof'its maklng to the Clerk(of the Privy Council who was
e L - K . o ‘ ) "
/ L . .39 : . /
to record and number its : o, v oo
PR EREE : .
In addltion, the.B111 “of. nghts and dts regulatlons requ1red

A-'l P,
“ X . I .. Y e
3 3 Wt

that’ every regulation submltted for Pr1vy Council examination be trans-'

'mitteiérn\draft form- by the Clerk oE thc Prlvy Counc1l to thi Minister

SR ' - » ,
of Justlce who would determlne whether any of- its prov1s10ns were "in- y

u‘

consistent with the purposes and proylslons" of the B111 of Rights.
: ~ ; B _
The Hinlster was to report any inconSistency'to’the Clerk of the House

of'Commons.and the Clerk of the frlvydébuncil "at the earliest conven; :
B - Co ' ' ot -
ient opportunity;“ B )
: Hhat’uere>the'criteria used to egamine regulations "caught" hy‘
the Begﬁlations Act?n;"In.relationbto Statutory Instrumentg.the»main

S

‘functron of" my offlce," said J. L. Cross (A551stant Clerk of the Privy
'Counc11), "is to‘ensure that the requ1rements of the lations. Act,

the Canachn Bill of Rights and the Regulatxons made thereunder are

met . . \

The actual examinatlon of draft regulatlons was performed by 4%
Mr. Paul Beseau, Legal Adviser to the Pr1vy Counc11 Offlce. Mr. Beﬁeau .
;told the Statutory Instruments Committee that before he could approve

regulations "asg to “form and draftsmans " he had o) "revlew them care-
P

1] . T~ N

fully to: understand just what they are: try1ng to do in thelr proposals "

&

o

He,added: o . - - B e '
coo R A . -
ite often that I quires ]engthy consultations kitk off1cials
Q&‘the particular artment putting them forward. On any
particular- set of. regulationskthis my require th ,:four, or
“sometimes .ten meetings with. th%vgff* igTs in crder™to get the
precise. intentlons expressed in the ulations. 1In others -

. N
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they wili be shorter {ﬁa consultations will ngx he required
at all.%2 LA ' - : ,
D B -. ; x ‘J A‘
Examination was evidently worthwhile. . \v ;
Although the regulat1ons made under the Regulations: Act requ1red

that the form and draftsmanship of regulations be "in accordance with

it . .

‘the established standards," the Statutory Instruments Committee was

F
5

"told that th1$ meant "hxgh standards of legislative draftlng generally"

[

' examnnation, although he acknowledged that "1t is a pretty fine line

 as to whether something 1s substance or form." ‘He.added.that

4

,poSed regulations which had retroactive‘effect'or which-delegated

—

-—that no spec1f1c éfihdards had been laid down.43' Howevcr, "form and

a draftsmansh1pn was 1ngf?pretj?gi; 1nclude lega]ity. Indeed Beseau

" stated that "the most” 1mportant»function'[of his~exam1nation would be]7

'

4 to insure that the'regulationsr all within the powers delegated by

~ -

Parliament."aa fie noted eElso, that he regarded as . ultra vires pro-

[ =
>

.
- *

regulation-making power, unless there was specific statutory authoriz-

_ation.l.’5 Only rarely d1d questions “of policy arise in the- course’ of

2 : . .
B K . R . / .

!

A

;ytmatters that 1 con51der mlght have serious implications in
the field in which they*are dealing, I might well raise with
the Department ‘and say that I think they should retonsider
it or at least it; should be brought to the attention of
beif Hinister.aé/’\47 o | - "v' .

» . o ce / 3
’

Iraft regulations were examined by. Bescau for cohpliance Qith
v buil of-Rights at the same time'thef were reViehed as'to form and

) .

,vdraftsmanship.-bﬂe 3&: satisfied that his own interpretation of the =

Blll of Rights was sufficient for this purpose and that because the

s
o

: B111 "appears to be very clearly written,",more;?recise guidelines

/-

" were unnecessary. To this commdﬁt he‘added'thecfollowing"incredible (;\\‘

~

N

statement:

'
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it is a mattcr of ' look1n> to" court decisxons,_if there is :
doubt, and what the courts have deoxded in” a partlcular area.i“
Otherwise, it seems to me that most pcople can read ‘the. B111
of Rights and arrive at a fa1rly well defined 1dea of: what

-~ the Bill of nghts says 4 ; LT C P
vAnd yet, it was upon Beseau s rccommendat1on that the Mlnxster of Jus— .

4 s : .
LY , 3

tice approved draft regulations. -
The most frequent v1olat10ns of the 8111 pértalned to the re-

quirement of a fair hearing when rlghts were to be w1thdravn. 4nd the
proscrlption of discrimination. Beseau added however, that
¥ .
X very seldom ‘have problems with the off1c1a%s in, departments
when I point out to them that this sect1on as draftecd’ appeérsf
to be contrary to the Bill of Rxghts and 1t wculd never re-
ceive my approval. They immediately start to reconSLder the
matter,and find a suitable way of arranging for ‘notices to be
sent out and prov1de for . a }earlng, that type of thing.
' . .

‘After the draft~of a regulation was acceptable t0'both Beseau
and‘the reéulation-making‘authoritj,hit'was'staﬁped to indicate approf
'Val asvto %orm andjdraftsmanship. It was then returned to that au-
-"thority which then nade its f1na1 subm1531on to the Prlvy ‘Council Of-’

vfice. At that’ t1me the regulatxon was certlfled by the Minister of

Justice (through t}e Deputy H1n15ter) sxgnxfylng compl1ance w1th the
R

~ ' t

under the Bill of Rights at the same tlme that he examlned 1t for form

Bill of Rights. Beseau explalned»that he could recommend approval

and draftsmanship, ﬁbut f f1nd it a very useful checl to make sure the
departments are not changlng my draft from the time I send it back to
them until it is g01ng forward to be enacted, and upon occasion I do

find th_is."l‘9 There was. obvious need for control Wlthln the bureau-
. cracy. ‘ o

. : . X ‘ . ‘,‘:a“..‘ § . ’ .

Section ‘9 of the Regulations Act peimitted the-Governor-in;,
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Council to exémpt a regulatiun from, among uthcr'thi;éé, transmi§Siun.
te tne:Cierk of the Privy Council, but it did not egplicitly exempt
the regulation in its‘draft form from'cxamination as to form-andA
Tdraftemanship; NevertheleSE, sueh.exemntion-was epparently_essumed

Ve

r i " -
~,by the Privy Council Office.So
. If executive scrutiny is to be successful, sufficient wcll-trained
”Qstaff"is required. At the time Beseau appeared before the Sﬁatutory
'.Instrumentanommittee@he was the only person,reviewing regulatlons»
from all departments, although someone else looked after proclamations.”

Uustice'Minister’Turner aoknowledged that the heavy”work Ioad'resulted‘

'j partly from the volume of regulatlons to be revrewed and partly from a
:fiack oE‘éta1n1ng and experlence of many offlelals who 1n1tlally'drafted
N Feguiationsrsz' Mr._Cros;ZPEEEEnted that_the task ef révieb wquld be
uféeiiitateqzeven if regulation-making authoritiee "took thewtimefto
read'" the SUggestionsrprepared by his effice for their ;uidanee.§3

-

T D. Documents not Examined under the Regulations Act

Documents which were not submitted for Privy Council scrutiny
. Do Lo . ' - Loa
"~ under the Regulations Act were of four kinds-54 first; those explicitly

excluded (s. 2[a][111] [v1]) by the Act's definition of the term "regu-
1at10n";>second, 1nstruments made under the authority of the Crown pre-'n

rogative-and.therefore ndt under authority "conferred by or under an

Act of Parliament"- th1rd, regulatxons exempted under Section 9 of .

the Act.ss' (The quest1pn wgs ra1sed above as to whether_these,tegula- '

'tions~were in fact legally exembt'from examination as to form and

dreftsmanship.)



.The fourth type'of documéﬁt which Wasinot,submitted'for examina-b
thﬂ 1nc1uded 1nstruments wh1ch were not “made 1n the exercase of a

leelblatwe power" (s- 2[ I ]) 1e is difficu__lt' to fes'tabl_iSh What in

fect constitutes_a nleglslativeu‘pqwcr,‘and.yet the interpretation_of [

this word by departments and other ‘agencies determined whether'orfnot:f
 documents were examined under the terns of thefRegulations Act.and Bill -

Lot

- R, S - O RS TP
o of-Rights. ,~This isgof,critical importance; because at this peint’ the

. machinery for internal control. broke down: ‘Therejwas no'reviév'of

D

'/"

interpretat1ons unless tbe draftlng agenc1es sought the adv1ce of the

/J(Privy Council Offxce. EVidently, this‘seldom océhrred.57-‘Eortunatelyi.

L

-’r)‘ "M,.
,’- [
"

EAt however, 1nstruments made or’ apprcved by the Covernor-1n Counc11 had

2 A

v
o

© !

to pass through thv Pr1vy Counc11 0ff1ce, and thlS afforded -an Opporw ;T

-

_ tunlty to dec1de whether or not. the Regulat;ons Act applled 38, This.

writer 15 unconcerned about those doc. ents.wh1ch-yere not;_lnnfact,j'

.

of a legislative nature.f He. is dlarmed however, by the absence of .

3&hny procedure to ensure that regulat1ons As'defined;by the Réguldtions‘

Act could not escape ‘the requxreﬁents of‘that,Aet.v
- . ) . [ L .

fL‘fiﬂﬁf};To what extent might regulatién-making authorities have been

issuing‘documents'of a jegisfefiye.nature yhich were:nbt‘viededﬂqs
reguiations defined;by~the-Regulations Act? The'follpwing questions

. . to . ~

frommthe Statutoryflnsgruments Conmitteefs'questiqnnaire'sought to-elf-;

rels this informatfon:k"' o _Lﬁ" R :»“'

Y

N 1. With: reference ta the different types “of - subordlnate leglsla-
o tion'which comes undet the Admin1strat10n of your Department'

2,
’

T or Agency

‘e '. e o o .A- "' e o' s . o s. e o .
_(d) Does your Department issue other rules,'orders, 1nstruc-.
tions, ‘not included withln the terms’ of the Regulatxons Act--

Coa
Py
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B ' ,s.‘ o %9
wh1ch affect the pub11c7 If so, “about how many,’lncludlng
amendments, were lSSUed durlng 19687 -
()’ Does your. Department issue other rules, orders=or in-
structions,fnot included within the terms of the Regulations

. Act, which affect only, your own Department? If so, about
L how many, includlng amencments, were issued durlng 19687
"flo;.Does your Department or’ Agency issue documents in the nature
' Cof policy statements or position papers which are used by
: ;your Department or Agency to implement pollcies under legis-

“lation administered-by it? 1I1f'so, please specify. If so,

" ‘what $teps are taken to bring such documents to the atten<

~ tion of interested or affected persons?

'31 About'halﬁ;of‘the answers to these questigné were in the affirma-

tive,fand tﬁey'stated that_the'issuing authorities regarded the docu-

ments as being of an administrative nature., However, several of the

replies.implied_that some of:the docnments'conld have been'classified

'm’fasilegislative;, For example 'Ehe reSponse of the Marine Regulations

-

;-Branch of -the Department of Transport to question ten stated, in part: .

-~

”

e eXpect»that-eventually, aﬁter we gain Eurther experience, these

59 .

. ) . ‘ . =
'F{[dOCuments] Qillfbe oonVerted'into regulations."ﬁ':“The Department of

'D.Nat1onal Health and Welfare pointed out very clearll3tbe problem which

"many regulatlon-making agencies must have, or at least should have,

encountered:

It has been found to be extremely difficult to produce an ef-
erctxve ‘answer . to paragraph (e) of Question l. The work and
responsibilities carried on by the Department in several area
" in both the ‘health and welfare fields .g.;. entail almost con
' stant instruction and amendment ‘to instruction. . . . But it
T s almost impossible to distinguish in some 1nstances between
' an, 1nstruct10n issued in the day- to-day administration of the
" -work and an 1nstruction that could be regarded as supplementing
‘leg1slat1on. It is more difficult still in retrospect to dis-
‘tinguish between instructions ‘which may affect the public and
those which do not affect the public but which affect only the h
Department 60 ‘ : .

A}

e Other.documents.were iriterpretations of legislation and were,
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‘o
Lo

M , Beeeau S v1ew, regulat1ons of a le§1slat1ve nature

0 abSUbdele?ated poer ahould have been.ﬁubJect to the

-f/‘f f‘ g
3 However, "very Eew" of them were

-

éﬁaﬁe& befd%e the Statutory Instruments Commlttee; there was .

L

much‘dfscu8510n~whfther dxrectlves relating to. the exercise by.. 1mm1gra-

(S i
v 3 4

tion offic erg

th

in nature'a ”a Qrefore subwect to the Regulat1ons Act.' The Commlttee'

not been altered

* §~‘» §
l‘l'.'.q%, .
T4 454
\ ; )

,“% : o t,/l; ‘ ’
"%ﬁp;%g@éf 'y 1 \%eplles to the questlonnaire "perhaps 1nd1cate" dell-

My

ke ] 'w
Eérate de facto exemptxoﬁsof certain documents by regulatlon-maklng

*

authorities.64 Beseau seened to think that greater use should be made a

1 * <

of. Section 9--he referrcd speciflcally'to certa1n documents 1ssued by

ey

the D/partment of Transport which were "extremely techn1ca1 " "11mited

to a ver;\;pchalized field," amended tf?quently, and "brought to ‘the

’attention of the people 1nterested in them." He‘then added this»sigf.~'

"nificant statement: "at present there. is no way I can possibly review

them anyway."65 Greater use of Section 9'would ensure that”there was

1

‘publlc-record of the documents exempted, facilitate parliarentary in-'

o

quiry, and keep the door open for possible leOislative scrutiny.
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E; Regnlations and therPoIrtical Exccutive
’The oolitital executive is responsibie‘for nmaking or approving

‘aIl regulations with whrchhthis study is eoncerned. In the first plaee,‘
| eevent\—e1ght of the 1967 és statutes-in-force delegated auth011ty to \a
agencxes other than the cabinet or government departments, thh the
‘stlpuiatlon that the exerciee of this power either receive cabinet or

' o . C k : :
trminieterial approval or be subject.to executive disallowance.66 Tt
‘fshonld also be noted that, to secure cabLnet approval, regulations have
usually been routed through the.respons1b1e minister “except nhere sta-

.tutory authorlty permlts the regulatlon maklng authority to make the

t-recommendatxbn d1rect1y to the Governor in Council. n67
) A\ P S

R.

Second};seventeen.of the statutes-in4force’in 1967-68 provided -

v,

subJect to cab1net approval.6l8 Th1rd regulatlons “made by the Governor//

/gn-Counc1l have been presented to the cab1net as recommendatlons "over
‘the 51gnature of\the responsible minister. If the action recommended

involves areas of responsibility of other ministersy the recommendation

will indicate, by their signatures, the concurrence of these minis;

S

. 6 ‘ R . o ) - . _ S
ters.m 9cLF°“rth’ many statutes authorized indiwidual ministers to make
regulations without further‘approval. ' - o :ﬂgi
. : - AN

.

! ' The degree to wh1ch m1n15ters or the cab1net actually scrutinize
‘regulat1ons Whlch they off1cia11y make or‘approve would be most diffi-

'

cult to determlne. The extent of this review'ﬁrobably dependsvin‘large

®

measureﬂupon the time zvailable and the importance (including the QQ-

1litical signifieance) of the regulations.» In recent y ars, for example,‘
the regulatlons\made under the Immigrdtlon Act and the War Measurcs Act

1

i

I
S

-



have been among the morezpolitically sensitivei7o

~ 4
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-

: berhaps the nearest one can come tdja‘gcneralization is indica-

ted by the following statements. 1= will be recd®led, for'example:-

that Prime Minister St. Laurent said during debate qf the Regulations

Blll that delegation to the Governor- in-Council "gives considerdble

-

"time.for‘checking.ﬂ?1 A decade later, the Honourable Je W, Pickersgfll

. suggested that.the‘thoroughness of cabinet SCrutiny depeuded upon the

-~ v “

1nd1v1dual minister who made the- rccommendation°'

If the minister is forceful or if he is trﬁsted there is apt
to be little question- raised in the Cabinet about his pro-
3 posals for delegated legislation. On the other hand with a-
} weak minister, or a controversial Question, other memlers of
N the Cabinet. are apt'to take a good deal of interest in the
propoSals of a legislative character.

Privy Councisl PreSLdent Donald Macdonald told the Statutory In-"
/struments Committee that "it is almost impossible for the Governor in

.Council . il. to examine proposed regulations even superficially."73

o . .. |
Finally, the Deputy Minister of Justice, writing for tH@rhonourable
Y

Otto Lang, noted that "much depends on the subject matter of the regu-_v

;lations and the time available to the Mingster or'Cabinet."za

RN
F. Conclusion

» Although'the executive branch of government undoubtedly'has a

role to play in any System established to control subordinat legisla-

~

| tion, it has been shown that problems were associated with the per-

(G

’formance of that role. These problcms began with the imprecision of

[S

enabling clauses themselves, and they were also linked to the bargain-

'ing within cabinet which Justice Minister Turner described The Min-

™

ister's resolve to use his authorlty more positively than had ‘been done |
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by his predecessors was, therefore, encouraging. - \ ) a,

It hds also been Shown that checks existed within the executive,

.g. C - -

more within the bureaucraéy than at the mfnisterial or cabinet .

*& m‘ts .on bureaiicratic zeal. ‘However, “the obv1ously thorough
# }\\m't-. ) . i

exam1nat10n conducted‘by the Legal Adviser to the Privy Counc11 Office
under the Regulations Act was weakened both by the inadequacy of
: 1
staff and by the fact that only. those instruments which were voluntarlly
SN

M !

“submitted by depargments'and other agencies were rcviewed.' Furthermore,

’

Mr. Beseau's remarks to the Statutery Instruments Committee leave the
S . - e S

impression‘that more precise guidelines were necded for tMe examination
' of regulations under the Bill of Rights. . { -8

Neveftheless, in spite of its weaknesses’, executive scrutiny
) o . o 'r..i'-’ o . B : * A
 was an important part of the over-all control machinery. . Buf it could.
ndt be an adequate substitute for parliamentary review.

« s : : . Vo
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' ' Footnotes ' B
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1 6 . ' _ - e
The Report of the Government of Canada's Royal Commission on

Government Organization suggested that safeguards should be’ sought in o

all three branches of government. (Canada, Royal CommisfﬁonAon‘Govern-

ment Organizatipn, Report [Qt;awa: Queen's Pr%ptef, 1963], yol,’j,.

- P. 94.) ’ L .

a
-

, ?Statatory Instruments Committee, Minutes, April 22, 1969, ﬁ. 22,
-.Baldwin was arguing THaT~a serutiny committee "will only touch the very
surface" of regulations, and that the very presence of'g committeeé -

- would be 'v luable.xfzrggéssot Brown-John reported“th%bgollbwigg con-
trary opinion engﬁssed in 1941 by Hon.J. W. Pickégﬁé&li%ﬁﬁl’,°...
would be very mulbjﬂfraid that a government would be’ «io ¢ gareless in
the use of delegated powers-if it felt that arcommifteéJ__gqither g
House of Parliament had the duty of pblicing i ,.pafticﬁi§rlyﬁif it

- Was a committee of the Houke: of Commons where the gové}nment33upport-"
ers would necessarily be in -the majority." (Letter to ‘Brown-John,
September 19, 1961, quoted in C. L. Brown-John, "Parliamentary Super-’
vision of Delegated Legiilation in Canada 4 (unpublished B. A. thesis,
University of British Columbia, 1962}, p. 30:) - . ‘ »

.?See‘pelow, p. .74, and n. 5. . i
4 o ' N A AR S
~ “ Statutory Instruments Committee, Minutes, e 27, 1969, p. 229.
Siid. . o o \*)A o ,{(7 o
‘Ibid., p. 227. See/ also his statement! n p. 229. On July 10,
1969, the«Gommittee's terms of reference were'exﬁﬁnded by the House of
Commons: "To consider:and, from time to time, to repoxt on the adequacy °
-gf exikting statutory authority for the ﬁéking[and publica;ion:of.Sta?
‘tutory .Instruments and on the adequacy of existing procedures for the
drafting, scrutiny, and operational review of such instruments, and to.
make recommendations with respect thereto." (H. of C. Debates, July
10, 1969, p. 11,085.) ' '

v

—

6S;étutqry_lnstrumepts Committee, Third Report, ppﬂ 30-3f,,

A . o oL v s - i
- 7$ee'pbove,'ppﬂ 38-42, for a brief consideratiéﬁ of this dis-
tinction, s ’ , » _
netion, | p
] » '"Survey," pp. 33-34.
9 T L : L e
_Statutory Instruments Committee, Minutes (Appendix "J"), Oc-

_tober 7, 1969, pp. 256-261. < .. C

'lostatutory Instruments Coﬁnﬂttee, ThirdrRepott, p. 31,

T

Ty

llSeeéphaptet 1I, n. 38.

RN
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12 L A L ) ’
“Speaking to the Lawyers. R of Torontq, January 11, 1965.

" Quoted by Gilles Pe€pin, MA rep6r§ on ,Some of the Writings in the Field

of Delegated Legislatibqikﬁggr Wwo:' 'Les principaux'pgpblémsésignaléb

par les auteurs'. ," 1969, p, 1. Yhis Part of the "Report" is part of

Exhitit" PP of the Staﬁhgory Instruments Committee. S

~

3Statutory Instruments Committee, Minutes, June 27, 1969,.pp.>.
240=242 . o o ‘ ‘ ' ] L
- " ) ' ) o . : Y
14 - ‘ R . N>

Ibida, v .

' . )
S s’ R .

. .ISIbid¢; pp.229, 237-238. '- . co 4 R
L= : e p

Turner,wéS'feferring, pfesumably, to authority‘contained in
the’ Canadian Bill of Rights and the regulations made under it; -and

{

in the .regulations made under the Regulations Act. - . !
i [ . .. N . o N .
"Report of Committee on Ministers' Pdwers,"'p. 50. .
~ ' 18Thé questio%haire appeafs as Appendix D ko this study. S%;»- ,
' Statutory ' truments Committee, Mifiutes (Appendix "Cm), April 22, )1969,

pp. 46-47.

s ‘ . “« -‘_.u
v - : A ' A

. 9Stath;6ry Instrumenés Committee, Exhibit QqQ, (untitle&), ppe
1262 and ‘1515, S : ' _ ’ . :

-

QStatutory Instruments Committee, Minutes, June 27, 1969,>p.

227, . "
= . e - "
21 BT
“gbid., p. 225, Py

221bid3!_June 19, 1969, p. 164, - L ‘ C

a0 %7Ibid.; June 26, 1969, p. 176. | .

24

Ibid., June’27, 1969, p. 227. - -
.25 '

] 1y t&q;of ﬁhebstatu;esvf%_forcé in 1961:68:required advance
consultayion. ‘The Grain Futures Act (R. S..C., 1952, c. 140, ss. 5[2],.
8[4]) and the Broadgésting Act (S.'C.,'1967-6%;‘c.»25,‘s. 16[2]) sti-

pulated \that affected or interested persons must be given an opportunity - -

" to make-xepresentations once they hadibeenvinformed of proposed regula-
¢ tioms. ' §fweral, although not all,_bf“the Harbour -Commi s ioners Acts
required ‘that Commisdion by-laws be served dpon the clerks of the af-

fected munict ties at least 'ten days before submission .for approval

by the Governor-in-Council. Whether ‘or not this is consultation is

questionaﬁleﬂ_, o e L S I '»;' R .
g '_\ SeVgn.bills"on~the 1969-70 Order Paper, six of which became

law, provided that anected persons must»be}giyen‘;he opportunity to’

"make repzesentations 'to th%‘regulation-ﬁaking authorities following the
| e | o | | z ,

. I .
Voo o . P
v
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‘puhlication-of‘proposed re Lat{?ns.‘_At teast onetother 1969170 sta-
' tute (qhe.amend@ent‘to the TFerrf{torial Seg and’ Fishing Zones .ct, c.
, 68,'5.(9)_nequired the publication of proposed régulésions at, Teast
« . sixty days before they becqﬁe.effgcqige, However, ‘it made nO“provisiEh
forvrepresentaﬁions.' < ‘ 4o , Lo e N

-

-

—— ¢
.

N Lo o e - . .
26Robert Presthus%,EIité‘Accgmmodation in Canadian Pofﬁtics’_‘ 3
(Toronto: Macmillan(ﬁf‘Canada, 1973),'pp‘;211-212§ //,, C N :

4 .

o ¥

7Report.of the [U. S.] Attorney General's Committee on ‘Admin-
istrative Procedure, 225 (1941), %goted by B. Schwartz; An Introduction
‘to Amfrican Admimistrative L.aw (New York: Oceana Publications, 1962),%:
p. 56, in’ A Report on Some of the Writings in th§,Field &f Delegated
Legislation [Part One: 'A "montagne" of selected fiaterials']," ed. by
Gilles Pépin, 1969, p. 122. This Part of the "Réport" is, pﬁft of Ex-‘u
hibit pp of the Statutory Instruments Committee.  ° : ;

28

4 $
, E. A. Driedger, "The Enactment‘andbP' lication of Canadidn ,
‘ Admini;tratiﬁe'Régul ons," Administrative Law Review, XIX (:1966<6%), "
Lp. 129, Driedgervwajiit-ihat time Deputy Minister of Jd%tige\knd o
‘Deght}\Attorney»General'of Canada. S o .
- - : / v R .
¢ e 2 A representative of the Canals Division of the Depargméntvﬁf
:Transpbrt, G. E. Easton,,toid the Statutory Instruments Committee that
- ."we have our ear to the ground.n (Minute§,5June 19, 1969, p. 157.):
fﬂﬁThé River: St. Lawrence Sﬁip Channel Branch of the Department of Tpans-

- port wrote of "sen@-foimaLy meetinéﬁ«\‘(Exhibit dQ,'p. 1425.)

: 30Air Regul&tiqns énd<LiceﬁsLﬁg‘Branch (Stitutory Anstruments
o Coﬁmitﬁge, Minutes, June 19, 196b§§p. P54); Maring.Regulatio's Branch-
> - (Exhibit QQ, p. 1424); Marine Traffic Control Branch (Exhibit @Q, p.
14625). . A ' | '
Py & o :
_ - 31 . . -y . N 5 s .
Statutory Instrument;iCommictee, Exhibit QQ, pp. 230, 768, §6§.

.

IR

’ ) . . o . i ! . ’ !
?ZH. W. R. Wade, Administrative Law (Oxford: Clarendon Press,

'1967);'p:=3t7, quoted by'Stat?kbrx Instruments Committee, Third Repo}t,

Cope 47,
J.WF;_Garner, "Cqﬁsultatibnwin Subordinate Legislaﬁiop," Pub-

L . ks tooeux

33
‘;1d*L5w; 1964, in}Pébin,'"A Réport" (?ét§'0ne),'pi.136.
3AH..W5‘§.‘Wébe,.Administrativ; Lav, 1967, p. 317, quoted by

. Statutory Instruments Committee, Third'Rjﬁirt, p- §7. o o o

if"'%SOBtario Royal Commission Inquify'in%b Civil Rights, Report
'Ndmber;One,uyblume 1, p. 364, McRuer was, of copn;é, §eferring speci-

ically to Ontario. L L
Statutory Instruments Committee, Minutes, May 1, 1969, p. 72¢

. s = -
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~Ibid., pp. 66, 69. He. thought the EOIIOW1ng categories of
consultation might be appropriate' the "investigative," whicklcon- R
. sists malnly of-correspondence inquiries addressed to 1nterested par-
~ties; the "consultative," which stresses the use of advisory commit-
tees or, in their absence, ""operating: groups in the area'; the "coﬁ&f
ference,m which involves’ meetings to discuss the content of regula-
tions; and tHe "adversary," whlch is more of a formal hearfng. (p. 67.)
338

Ibid., p. 67. He cited: the example Qf prescribyng open sea-
sons and game limits, the establishing of various kinds of fees scales,
and action required in time of emergency.”» :

39Regulations Act, ss. (/l), 4; and 1ts regulations (November
18, . 1954 P. C. 1954< 1787), ss. 4 6.

e ‘ B /’ : g
‘ ) 40B111 of Rights,'s. 3;3.and its regulations (December.314/l§60,i ‘
P. C. 1960-1792), ss. &7, - B N ‘ NS
o 41Statutory Instruments Committee,'Minutes, June 26,a1969, p. - R
210. AP .o - e o

- Ibido » po ”‘212.

43Statutory Instruments Committee, Third Report, p /30. ‘Beseau
_had stated that "they are normally the standards that apply to the
drafting\of legislation for-the House." (Minutes, June -2 1969, p-.
219. ) : . :

‘\ N . . Lo
4y LN . ‘ ' : : -
Statutory.Instfdments Committee, Minutes, June 27, .1969, p.
232, 7 S ‘ ~ ' S

.45

1

Ibid.,‘June 26, 1969,2p.»2l9. Morden suggested ‘that Beseau's
attitude with respect . to subdelegation "may be a. safe one but it is
clear that in some casés even in the absence of express. authority the
power to subdelegate may be valid," (Morden, "Survey," p. 45.)

.

46Beseau was replying to’ Morden who asked whidt he thought about
any regulation “that contains,_in implementing enablfng legislation,
@ wide measure of discretion on the part of the offi .r administering
“'the regulation." (Statutory Instruments Comm ttee, jlic.: es, Ju e 26,
_1969, pp. 219-220. ) - i o )
Q
Ibld-, pp. 213 -214. His*remarks caused no‘comment

48Ibid Disputes be ween Beseau and the legal advisers in de-
,partments (most of which al visers had already become attached to the
Department of Justice) were settled by the Deputy Minister of Justice
or,'ultimately, by the Minister himself. (Pp. 2144 215 )

“rbid., p. 218,
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SPIbid;;"p.DZZZ. Morden thought thét_the pointzgééild‘be clari-
fied. - (Morden,_“Survey," pP- 38.) The Statutory Instruments Aeg made

the ‘possibility of such exemption explicit. (S: 27[a].). o
l .. . . . e-{}?}‘\/" S ] .‘ . ‘ i
Statutory -Instruments Co i tee, Minutes, June 26, 1969, PP-

214, 217. .

321bid., June 2, 1969, p. 225. .

7T\ 53Ibid., June 26, 1969, p. 212. ° -

_‘SaStatutory InStruments Committee, ThifdvReport, pp. 18-27.
“* G5 e el 7 L
crom T The Committee was: incorrect in its statement that Section 9
was used only in 1954, (Third. Report; p. 19.) ffhe first use was on
. December 21, 1950 (p. C. 6173), éﬁ@ chis‘regulation was amended on
February 7 and July 4, 1951. .(P. C. 669, 3485.) The 1954 regulation
r&oked the previous ones. L '
" ,‘56This was confirmed by Beseaﬁ‘and, for the Department of Man--
- power and Immigration'spézz¥ically5'by R. E. Williams (Legal Adviser
to thag Department). (Stétutory Instruments Committee, Minutes, Juhe
26, 1969, pp. 3-24, '195.) . - CoT '
o By contrast, the New Zealanc Regulations Act avoided the
“problem by definihg;regulations without requiring them to be of a 1eg-

.
v _

islative nature; and the United-Kingdom'Statuto:y Instruments A€t solved

the problem (f8% statutes made after that Act was passed) by restrict-°
ing its dppliggtipn to subordinate legislggjpnwmadewinmthg,fbrm‘9f~an

"“order in cbuné?j““dr“a“"statutOTywiﬁ§fEﬁment;"‘ (Statutory Instruments
Committee, Third Report, pp. 12, 14.) N ' '

S . ) . N - . . ) ) -
- 7See, for example!.Bes\du'57comments 1nﬁktatutory Instruments .

'(Xxuﬁi;tee;_ﬁinutes, June ‘26, 196¢,: pp. 213, 218, and especially 220.

. g 8Horden, “Survey," p. 18; Statutory Instrumencs>Commi§tee;
Mifutes, June 26, 1969, p. 220. 4 ’ o

Sgstatutory'IﬁSffﬁmenté_Committee} Exhibit QQ, p. 1422,

-

'60Quoﬁé6 byiﬂorden;‘ﬂﬁgtvey,"'p.“27.>

61Ibid. He quoted,?aé examples, ‘'replies from ‘the FarmvCredit

"Corpofatipn (pi"24) and the Veteran Welfare Services Branch of the De-
: ) - : * | .

partment of Veterans Affairs (p: 27). - \ 3

. .

_ _ 'stﬁéﬁktory Insttumengé Cdmmittee; Minutes, June 26, 1§§9, P
219, . s S e o oo

° R . .

6

iy

3f5id;,_pp;~l754Q09.' See below, pp. 124-125, for the Committee's
e R o - - S | o
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‘»ncern with this point. - Beseau also suggested that certain documents
issued by the Department of Tramspert "are likely regulations within
the meaning of the Regulations Act, but @ do not get them to review."
(P. 224,) MacGuigan had mentjoned the p0551b111ty of "regulation by
the back door." (P. 169.) Morden had similar misgivings about docu-
ments prepared by the departments of Indian Affairs and Northern De-
velopment, fgance, and Consumer and Corporate Affalrs. ("Survey,"
Pp. 27-28. )

64Horden, uSurvey," p. 28. \ ' * o -

' 65Statutory Instruments Committee, Minutes, June 26, 1969, p.
224, e - ‘
) A o .
66See abovg, pe 27. Four of the 1969 70 statutes made similar
delegations. (Below, p. 163 ) 4 : :
67Letter from J. L. Cross, Assxstant Clerk of the Privy Council,
January 21, 1974. -

1

68See above, p- 27. " Ten of the 1969- 70 statutes required the

approval of the cablnet or another minister. (Below, p. 163.)
69"Proce$sing'of Qrders in Couneil,“ a document read to the Sta- *
tutory Instruments Committee by Mr. Cross.. (Minutes,'June 26, 1969,
p. 210.), Twenty-seven of the 1967-68 statutes-in-force, and two stal -
tutes passed in 1969-70, made the s:requirement of a recommendation ex=-
:p11c1t. — ~ ' :

- "Oaugust 16, 1967,. P, C. 1967-1616; october 16, 1970, P. C.
1970-1808. PR . LT T

2 J—

71See above, pp. 54-55 | B ‘_ N

: September 19, 1961, letter to C. L. Brown- John, quoted 1n
Brown- John 'ghrliamentary Supervxsion," pp. 61-62. :

‘ 73Statutory Instruments Committee, Minutes, (Appendix "J"),‘
October .2, 1969, p. 258. RN

T 74Letter from D. S. Thorson, Deputy Minlster of Justice, Febru-c
ary 18, 1974.. = s - s



CHAPTER V

‘CONTROL BY THE JUDICIARY

Subordinate Iegislation is subject to control by the courts as
well as by the legislature and executive. The need for reform of con-
trol techniques can be.asseésed.only'after all of the existing ma--

ehinery is known. “The purp?se.of the present Chaptef‘is, therefore,
to determine the scope of  judicial review.

A reading of the literature in the vast -area of administrative
law QUickly.persuades the layman to accept S. A. de Smithls comment

that:
N "In this "hlghly écrobat1c part of the lawn an aptltude
for verbal gymnastics 1§\g§gx6ﬁsly an advantage. 'The usual
meaning of words can be stretched, contorted and stood ups1de
.down to su1t the purposes. of the user. The courts have, in-
- deed, shown a remarkable _dexterity in adapting their vocabu-
lary to the requirements of partxcutar situations. To say
that the scope of' judicial review may be determined by the
‘manner in which the courts classify statutory functions is,
no doubt, formally correct; but in many cases the truth -of
the matter is that the mode of c1a551fy1ng statutory func-
‘tions is determined. by the scope of review: that the courts
'*deem to be desxrable ané?practlcable.l
}‘ . : : :
The problem which de Smith cites appears to centre oq the d1ffi-

culty distinguishing among the several types of delegated power--"leg-
. , : Y .
.,-islative," "adhdristrative" g;ggetimes called "eXecutive"), "judicial "o

and "quasi judicial n? The reason that d txnctlon; are iﬁbortant is

that the scope of 3udic1al reviev depends to some- extent upon the

100 o
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tyoe of function being exércised. Furthermore, as indicated in Chap-

ter III,‘the requirements of the Regulations Act applied to:instru-'

ments made "in the exercise of a legislative power." (This is noy true

~of the Statutory Instruments Act.) In the words of the Statutory In-

struments Committee, "important legal consequences ilow from a charac~

s s . e 3
terization that is sometimes very difficult to make."

N

The goal of 'his Chapter is, in one ‘respect, a modest Qne-~to'

understand the role which the courts can play in relat1on to delegated

- leglslative autﬁ"Tty. However, because of the difficulty distinguish;

o
3

ing between legislative ‘and admlnistrative functions, some attentiogi

must be focu ed on Jud1c1a1 rev1ew of administrative action as wgll.:

oal 1s more modest than an attempt to determlne the actual ex-"
)

Ihis

e 2

tent of judicial activity.in‘gontrolling subordinate legislation author-

ized by tﬁe‘Statutes’of‘Canada. While this‘nore,detailed information

vwould be of considerable value, ifvwould.likely-entail a review of‘most

cases which have come before the courts--a task not attempted for the
present‘study.
Most of the literature pertaining to judicial review concen-

[

: v - : e ge Koo o - . SN
trates on administrative and judicial, rather than on legislative, -
functions. Furthermore, references to court decisions are merely il-

lustrative and are'drawn’from several_juriSdietigns. It may be that

“the.appafent_lackbof attention given,in-the literature to the volume

- of casés3a together with an absence of comment during the Statutory
InstrunentSAConndttee'hearings'and during ‘the debates and other com-

-mittee discussion read'for,this-study, is an'indication_thatnthe role

’

-
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‘of the courts in Canada has not been great in relation to subordinate
s i ) oy
1 'I

legislation.

A. The Meaning of Delegated Legislative.Power

Thg.crite;iohroften wuggested to aictinguish between a legis-
'latiye aﬁa an gdﬁinistrative power is the generality of a rule's cp-
p)ication. "A bcwer to make :ules of gcneral applicction," say ;.
;Griffith and Street; '"is a;legislative pove; énd the rulc is'auleg:‘
.islative rule. A power to gjvq,qr?é;s in specific"cacesfc. - . Or.:
. a power to take specific action," isxadministrative. The weakness of
this'cfitericn‘is the onious cne of \«ying,to‘d}stinguish»betwécc
genc;alityvand speéificity. Gfiffith and.Street écknow1édée that
.“thé matccr'is"finally‘oce for acbitrary‘deciSion.c\There is no ans-
.wer, save one that is arbltrary, to the old and comparable r1cd1e,

thow many" sheep make a flock '"5

T e'difficulty distingui§hing between legislative and admin-
istrati é.functions'has been cohsideredvby many writers. For ex- .

~ample, the Committee on Ministers' Powers concluded that

it is irdeed difficult in theory and impossible in-practicé»-
to draw a precise dividing line between the - Ieglslatlvé'on
the one hand and the purely administrative on ‘the other; ad-
“ministtrative action so often partakes of both legxslat1ve and .
-executive characteristics. : :

Reid notes that this is uan'issue upon which both courts"ahd,com-»b
me’tatdrs have sométime& thrown up<their hands w H.. H. R. ‘Wade

1tes of the "hazy border-line,ﬂ and states that "1n fact it is

.1 N
£

i largcly:a question of-taste where the line is ﬂrawn."a De smith,“how-v'

‘eVef,.SuggeSCSVthat nthe term 'legislative' does not give rise to a



~103
great deal of aifficulty inpractice."9
Corry has deacribed delegated legislative authority as "an
area of/free decision in which the presence or ahsence of certain
facts, the relevance of admitted facts,land the nresent atate‘of the
laﬁ imposes no fetters on decision; The‘only guide ia policy and ex-
v’pediency."' He states‘that the-facts and the public interest should
. be carefully con31dered but that "the responsibility for enforcingv
such c1rcumapect10n rests . . . with: the cabinet, Parlianent, and
finally the electorate;ilﬁthin the area of: free oecision, the courts.
haVevnorcriteria of sound policyowhich theyﬁcan makehgoodgagainst cah-
: - 10 _ .

“inets, legislatures, and electorates.'"

4

It.WOuldlbe difficult to-quarrel with‘thie statement. Its im- .
2//Blication for judicial control Seems.clear: if the enabling leéisla-
tion\itself is constitutional,li the courts can question subordinate
legislation‘only on the'groundfthat it is not authorized'by the parent‘
~Act. 'The problem 15; of course, tha‘,theMCOurts determine‘uhetheria
given. power is in fact legislative.' More consistent use by Parliament
'S , :

of the term "regulation' .in enabling statutes would help to. resolve

‘some of the confu51on.
: S

T
B.:Judicial Review of Delegated Legislative Power .

P
(

What is the legal significance of failure to comply with cer-

tain requ1rementsv1n'the,making'of regulations? In the first place,.

;ﬁthere séems little doubt that failure to consult with affected bodies -
‘before making regulations is, when such consultation is required by

“the parent Act, fatal’to the regulations.lz- Setond,»thevabsence-of
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conditions prescribed by the enabling legislation is sufficient to

3

invalidate regulations. It would appear, therefore, that "deems nec-

essary" delegations preclude judicial review.13 Third, the failure

W v

to pdblish‘regulations did not'undeﬂ the Regulations Aet'(ahd does not
now under the Statutory Instruments Aet) invalidate’then. Fourth, in
: Driedger's'view; the fallnre toitable regulations ddes not affect
'th.-eir validity.la . o .
| Of,greater significance than these matters of’piocedure,‘How-
u‘ever,.is the substance of subordinate-legislation) Do_the'regulations
'fall within the terms of the authority delegated by the parent statute?
In this case, their validity depends upon the generakgty of the enabling
“legislation and. of course, upon the court's 1nterpretat10n of that
legislation.. The breadth of power delegated by the Statutes Canada :
was discussed 1nAChapte; II. At this point it is- necessary to note
»pnly that the scppe*of judicial revieﬁ varies invetselyIWith the
bteadthvof delegated‘authority.l |
v‘Altnough;the'COurts will declareeunauthorized eubordinate leg-.
lislation tﬁ be dltra vires, the; do not-squeet the exetcise of.dele-
éated legielative poﬁ;r td sd;e.dfhthe teete whichvnave been appfied
- to the exercise of delegated administrative orijudicial autnoiitye-

"_tests such as reasonableness, good faith, and natural _justice.15 In

- other words;v"the status of a validlybmade:Subofdinate’law.is4that of
Y : 7 - v .

. an Act ofvParliament,“16dand the only recodrSe-if tbe'merit of such

law 1is challenged is political--through the principle of ministerxal
-~ ..'/\

“or cabinet responsibility to Parliament.17“vne Smith cautions, however,

that regulations ﬁmight well" be held to be ultra vires if the court
a". ‘ . ) ‘ . . Co o \‘\\ " i B , . ) ' " ‘r :

N\
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.
~

deemed them "outrageous." He adds that their "invalidity would prob-

ably not be attributed to unreasonableneés per se," but rather to '"the
o | 18

operation of a common law presumption of legislative intent.”
Driedger makes a similar obsefvation}when power is not speci-
fically conferred:

There are presumptlons of parl1amentary 1ntent--part1cu1arly
negatlie presumptions--that do-apply to. all statutes, and the-

. courts may well use those presumptions to restrict or confine

" the scope of the Act, and then hold a regulatlon-maklng au-
thority within those limits. These presumptions operate in
two ways in relation to subordinate leglslatlon—-first, to in-
terpret the regulation itself.and secondly, to limit the scope
‘of the statute and thus" .to control the exercise of any legis-
lative power 1tx~/nfers on a subordinate authority.

Reid notes'that'"a regulation may be ﬁnreasonable and uvltra vires if

‘contrary to the spirit' of the legislation.ﬁ_ However, it is his

opinion that:because "the unreasonableness of a statute is unquestion-

ably forPa;ifementvand not the courts to_decide; « e o it is difficglt
to see whxléelegatedjlegislatien should in this reSpect be treated
diffe;eﬁti;ﬂ%fom legislatioe."'\ﬁe ;;§s, ﬁowever, that‘ﬁ;t Haéfbeee
‘hei&.that" a'éégclation should eot‘have r;troactive effect (presumably

without expressed statutory authotxzation) "if the tesult would, be

unreasonable."zo‘Eue-was-unable to find a case where "bdd faith" has
.'been proven.
It should be\hoted that a regulatioh ﬁhich is ultra viree is

not protected from Judicial review because Lt has been laid before

.qullament or hasigeen approve& by affi§£ative ﬁesolutfou.zf2 There "

is some d1sagreement, however, as to the extent ‘to which xegulations

)

~ are protected by "as if enacted by this’ Act clauses. According to-

_{\.‘




. 106

Driedger, "it is clear that they [regulations] are subordinate to the
. X A ] :

statute under which they are nade, and if there Ls any conflict be-

‘tween them, the statute prevails."23 The Statutory Instruments Com-

mittee concluded that "the case law appears to indicate that such
lboot-strap' provisions do not turn anlunauthorized regulation'into
24 ’ o '

an authorized one."’ Allen is not so sure. He maintains that Judi-_

c1a1 dec1sions are 1nconSistent, and therefore that "it is st111 ime -
. . R

possible_. - « to state thé law in.this matter posit_ively."25 However,

» . ' :
the issue is not particularly significant for this study inasmuch as -

most “as if enacted'" clauses were repealed by the Regulations Act-
\ - ' - S :
What is the attitude of the courts toward the subdelegation of

i
t

' regulation-makﬁrg power, when authority to redelegate is not- expllcztl?
',A

granted’ Much has been written, and there has obviously been consxdgt-.

‘able disagreement. However, recent opinions are that the maxim, she-

'gatUs non potestvdelegare,'iS'of declining importance/j/ﬁe Smith ‘Has

stated that, except in an emergency, it is doubtful whether ﬁ
authority to suhfdelegate legislative‘powers w0uld
: by~the English courts."26‘ He adds, houever, that 5”,
- a Hinister,or a. Department to make regulations can val'

cised by an official authorized by his superiors to act in that be-

half- this is not an example of sub -delegation, for the o icial 15' '%}d
. ‘ - oy
the Hinister's other self, his alter ego."27 . “'//f\F;SS;f d_. _:
H. W. R. Wade suggested in 1961 that "“it is taken for granted"‘ |

/tthat administrative powers delegated to a minister will be exercised

by officials in his name, but that in the case of delegated legisla- '

tive power, "it is presumed that he must make‘them as his own personalf
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(act."28 By 1967; nowever, he believed that the exercise by officials

"is. probably as true of legislative as of administrative powers." 1In

‘his opinion there was, nevertheLess; a preéumotion against redelega-
tion of power which has been‘delegated.to‘someone other than a minis-
29 S Sl . '
ter. According to Reid, Canadian courts in the last thirty years
) : | N | . ‘
"have not appeared to be particularly conscious" of a presumption

against reaelegation.30h Abel supports this view: "so far as the op~-

erations of government have been coneerned,lit has been pretty well ac- -
cepteg that it‘[the presumption]'aoes not apbiy;"3!

Reid reports that Canadian courts have given restrictive inter-
pretations to ehabling;elauses, although.tabinets have been "treated

- w32 rence i ' - .
with deference." = This deference is, of course, significant inasmuch

g

as most delegations in the Statutes of Capada are made. to the cabinet.

C. Jud1cia1 Rev1ew of Delegated Admlnistratlve Powgr . %//

Wh11e greater prec1s1on in the wordlng of enabllng 1egislation

by L
\~J

$hould remeve much controversy as to the legislative character of dele-

"’gated aﬁthority, the courts will continue to make the final decisionﬁ'

I

_ when disputes arise; " For this rTeason, it,is‘necessary to consider:

v
.|

.br1ef1y the imp11cation for judicial review when delegated power is
. \ , _

declared to be of an ;hmlnlstratlve nature.

. s
Q

'Attempts‘to diétinguish clearly among administrative, judicial,
and huasi;jndiCial-EunCt&?ns‘run into greater difficulty than those

which trylto separate legislative from administrative-authority;‘ One

<

of the major efforts was made by the Committee on Hinisters{'Powersa.

A true judicial decision presup oses an existing dispute
' between two or more parties, a d tlen 1nvolves four requis--

S
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1tes---(l) the ptesentation (noL ﬁetessar11y orally) of thcxr
' case by the parties to the dispute; (2) if the ispute between ..
them is a question of fact, the ascertainment of the fact by
means of evidence adduced by the parties to the dispute and
oftén with the ‘assistance of argument by or on behalf of the
parties on the evidence; (3) if the dispute between them is a ‘.
question of law, the submission of legal argument .by the par- '
ties; and (4) a dec151on which disposes of the whole matter by
a finding upon the facts in dispute and an application of th
'law of the land to the facts so found, -including where requ1red
a ruling upon any disputed question of law.

A quasi- Jud1c131 decision equally presupposes an existlng
dispute between two or more parties, and involves (1) and (2),
but does not necessar11y involve (3), and never involves (4)

The place of (4) is in fact taken by administrative aetion, ’
the character of which is determined by the Minister's free
choice;;; + . His ultimate decision is "quasi-judicial,” and
not judicial, because it is. governed, not by a statutory di-
rection to him to apply the law of the land to the facts and
act acco}dihgly, but by a statutory permission to use his dis-
cretion after he has ascertained the facts and to be guided by
’ ‘Acohsideyations of public policy. This option would not be ’
open to him if he were exercising a purely judicial function. -

. ‘ Decisions which are purely administrative stand on a = _
‘wholly different footing from quasi-judicial as well as from
judicial decisions and must be distinguished accordingly. . . .
 22/éhe case of the administrative decision, there is no legal '}

bligation upon the person. charged with the duty of reachlng
the decision to con31der and weigh- subm1551ons and  arguments, .
- or to collate any “evidence, or ta solve any issue. The grounds
upon which he acts, and the means which he takes to inform him-
self before acting are left entirely to his discretioni.33

e

'.In.spite of this apparent logic, however, most writers have coh- -
v ‘ , . o N

" cluded thatga'ciean diStinctiOh has been proven uhpraeticé1}3a"ne,
I ' ' o : .

Smith describes an administrative function generally as one which

ay involve,making policy,or garrying,out a,policy or“simply deciding

;

- what is the . most. appropriate th}ng\to do in particular c1rcumstances."

'The decisxon is typically a discretionary one. He describes a judicial

/.

function/as'one‘which "iqvolves the dgtermihation of a question of

—

law or faet'by reference to pre-existing rules or standards." He

;. . R B
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dismisses '"quasi-judicial™ as "a super(ludis ad jective which increases.

" . L35 i
rather than diminishes confusion."”~ e

" Inconsistency by’judges‘inztheir use of the-terms "administra-

tiven and'yjudicialﬂ‘hasds%gnificant_IEgal consequences, inasmuch -as
R e

the rules of natural- Justicen(ﬂhat no one can be judge in his own

cause, and that no one can be deprived £ his rights w1thout a hear-

fae © @
ing) do not apply in the former insta . )
b 5 ) E . o . :
‘avﬁk What is the scope of judicial rgview of delegated admini$tra-

tive power--that is, of the use of discretion? The role of the judge
is_"to confine the administrator within the bounds'of legality, -not"

to determine 'for himself the wisdom of challenged administrative'
rian 237 e a1 L
action.'" . However, there is a thin line between: the courts control- .
" "'ling excess of jurisdiction or abuse ‘of power, -and their influencing
policy.

- - De Smith has alleged that "judicial review of. statutory discre- _
_tions is at once the most elusive and the most controversial aspect
.of English [and presumably, Canadian] administrative lagr--elusive

G !

because of the "almost infinite variety" of discretionary powers-

ontroversral because of disagreement as: o the propriety of courts
m;’ 07 . X

B \l

Courts have frequently disclaimed their

é t to substitute their disc' tion for that of an authority named

less‘asserted the right to deter;

ecially significant when the

in a statute, but they have nevert
P _ .

mlne what is lawful.‘ The problem is e

1imits of discretion are impreeisely stated n the enabling statute.

4 De Smith describes two broad categories of principles which' the courts .

)f v
aiad - -

L have established to govern the exercise of discretion. These are;

i
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first, the failure to exercise a discretion, and seéond, ahe exce;§\or

' abuse of d&%cretionary power.39 Di?ceétion may not have been exercised,

 he says, if powers have been subdelegated, if an action~hasvbeen taken

B

s ;In the second category, de Smithlincludes the criteria_of pur-
o!!E

under the dictation of someone ,else who is not empowered to giyve in—

structions, or if the authority has adopted a rule not to\ex o}se the

s
4

discretion.

,l’_-\ . . A . ‘Ig.'

3

; . A ‘ Y
p s grounds, and reasonableness.,0 Ba51c to these criterya is the
. .

o -

presumption that éarliament has intended delegatcd powers, however

' broadly~defined, to ‘have: limits not_deteruinable by the authorj ty l

’ which exercxses the discretion. Nevertheless, the pOSSlblllty of mak-

ing mistakes is part of di3cret10nary power; The role of the OUrts

is thus to "draw the line between ‘mistakes made 1ntra‘v1res and mistakes
—_—

41 ' ' -

rx,

made ultra vires." If therefere, powers are delegated for a’par-

ticular purpose, exercise for any other purpose is illegalg Even if

_aostatute empowers a minister to act "if he is satisfied " the courts

'have indicated that they would quash an action which was not performed

in good faith. 42 De Smith suggests, however, that bad faith ("the in- )//

tentional misuse of power fog extranqus motives") may be’"vxrtually 2”

;impossible" to establish in relation to actions of:ministers, although

9 v
’ /

the "misuse of powers in good faith--by using them for &n unauthoymzed

'_.1 . °

1purpose or without regard to 1egally relevant, con51derations or, on theAv

basispof legally—irrelevanf\considerations-—need not_be so difficult v

[
\l... . 3 Y __-,,

'to“prove." He adds that actions of theé Crown in- Counc1l may be rev1ewed

‘u
KE

. only on the basis of misuse of powers in go d faith.é3 'The validity

. \_"‘

.of administrative action is not, generally, c nditional upon its reason-



their power to examine the reasonableness of administrative action."

»‘..‘:.',:M . .. . 111
N ¢ . - . b . ) LY E

‘ableness. However, b cause-of=the difficulty separating irrelevance

and unreasonableness, an unreasonabls act can gften be challenged on.
the basis. of irrelevancy. When an authority has acted unreasgnably, .

but has avoided irrhlevance, "the courts must define the limits of - .-

PR

In the wordsdof Lord Creene:- Jﬂ. e

It is true to say that, if a decision on a competent matter is
so unreasonable that no reasonable authority could -ever have
come to it, then the courts can: interfere . . . ; but to prove
-a case of that kind would require something overwhelming

44

- Hogg, in hlS review of administrative law cases. heard by the Su-

preme Court of Canada between 1949 and 1971, has concluded that

the result of . a case 1nvolving an attack on a discretionary
decision is highly unpredictable. It will often depend upon
: the:castzof mind with ‘which the_Judge approaChed his,task.
' 01 the whole, the Supreme Court of Canada has chosen the
wise path of deference to the agency's perception of its role.
Only a. small minority of the decisions which were attacked as-
an ‘abuse .of discretion were ‘actually quashed, and those. that
were quashed often attracted dissenting support from some mem-
bers of the court 46 R
. e S : : BRES o |
f\\{n Chapter 11, reference_was‘made to,the fact that Sévera{;jfij

tutes contained privative clauses, purporting to exclude judicial re-vﬂ

: o S
view of delegated action. Ihese are mainly the "final and conclusive".
and "no"certiorari" clauses. At first glance one mighq agree with 4

E. C. S. ‘Wade and Bradley, and with Corry and Hodgetts, fhat Parliament

_ may with little difficulty exclude judicial review.i For example-”

'The power of the courts to control the administration is sub-
ject to what Parliament has laid down; and Parliament may ex-
clude the courts either expressly, or indirectly by conferring
discretions of such a kind that there is virtually no possi- ¢

bility of challenge. Even the most revered principles of ‘sta- :

tutory‘gnterpretation are subject to the express words of "the
s legislature. : :

L
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~ In Britain and Caigss\ wkere the separation of powers is not
written into the constitution, Parliament is free to make any

administrative adjudication final and'ccnglusive.if it wishes.
-In Britain ahd'ganada; thé power of the courts to review the
procedure followed by an administrative agency rests mainly
on the ccmmon law._ant so can be modifled or removed by an act
of -the legislature.

1]

Support for the legitimacy of privative clauses is based on the

-

' principle bf the supremacy of parliameﬁt;. Thus, sayé Dussault,

j
the power of the Legxslature to immunxze admijistrative bodies

: wh1ch are within its 1eg1slat1ve competence against possible
‘intervention by the courts is a fundamental attrlbute of its

| (v/\j?vereignty 9 :

However, the fate of privative clauses’ in the hands of Canadian

éourtsrﬁelies the‘impreSSion'yhich theéelstatements create.' De Smith,

for"example, notes that

in Canada, where apparently'unambigﬂbdg privatiQe clauses have
often been embodied in legislation setting up adm1nistrat1ve

: boards, restrictive interpretation has beer carried so far

" .. that they have been rendered almost mean1ng1ess >0

.

‘He Sutherlapd,-aftet reviewing the trea;ﬁent given five kinds of priva-

tive cléuges, conciudés‘tha; ho,type of clause can be devised to ex-
clude'jqdﬂéial'rEView beyond any question becaus; such clauses are

~

inoperable if the authority were deemed to be écting withouc juris-

fidigtion. At one point hé comments that "a court may always say that

the“'dgcision"of the,'bdérd"is'notvé ‘decision' since it was made

\

yithout‘jufisdictioﬁ--and that the 'board is ngt a 'board' because it
- L : . . I § D

~ acted wi;h&dt jurisdi%tidh."sx Bora Laskiﬁ haslléméhted the fact that

“no form of words desiguned td.odst_judiciaI review QTLA éuCCeed,iﬁ .

N . : .

doing so again;t‘thgﬁgéntrafyvwiéhesvof a supetior coutt judge .

SR . . A v
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Privative’ clauses "have,_in\truth, been read out of- the statutes."sg

B. L.{Strayer comments, simply:'"The refusal oF the courts to give

. L2
‘effect to privative clauses is notoriousf"'
Apparently, houeveé this situation is changing. bHogg noted
in 1973 that "there‘haue been 1nterm1ttent 1ndicat10ns that the Su-
_pféme Court of Canada ‘e o 1S moying.away from the old simplistic"
. , s

‘view whieh in effect robbed privative clauses of any efficacy at all."
P . 4 . ‘-; EE - .
‘ E. Conc1u51on 5

v

' /T\

As this Chapter has sﬁ’ah the scope of JudiCiai review depends '
, g . .
upon the type of power which has been delegated. Although the present

& .‘ o o
' study'is;concerned;with'legislative authority, we have seen that this

authority merges with administrative delegations.. This means that the

decision éhich a. ‘court makes in any given case will befbased pn'the
court's interpretation of the type of delegated power.”

'For instruments which are clearly>legislative the Judiciary's

role is to determine, largely untrammeled by considerations such as
\ \_ : :

' re3$onab1eness’and.natural justice,\yhether or not they are authorized

v

.by the enabling statutes.‘ It}follows, therefore, that the more precise

Parliament 1s in. the writing of enabling clauses, the more predictable
. . . R PN . ’ /
the court. rulings will be. ndeed, greater precision might reduce the ~

‘ number oﬁ disputes.- Even ‘a. generally restrictive interpretation of en-.
B / v :
abling legislation must - be consiytent withuthe wording of the delega—:

“tiom. . For instruments which,ére near the borderline bgtween legisla-_

“tive and aﬂnfnistrative authority, Parliament could by more frequent

¢ -

use of the term "regulation" indicate those which it regards as legis-

Iative in nature. o T LT .
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/

vhat is the role of the ]udESLary in contéolllng subord1nate
1eg1slat19n’ Delegated authorlty must be used "legally,“ but because :

‘-

'the legal1ty of/~Eguhations does not normally depend—upon_their being
"reasondble," for example, the courts 'ade . lxmxted in thelt ab111ty to
'prevent the abuse of delegated power; HoOever, even.lf tests ot Eea-
. sonableness_were applied to regulations, oné mlght argue that this ls
an ajea more appropriate for'farliament than for'thelcourts.l For these |

reasons, the 1mpo;Eance of Parllament as the proper body to scrutinize

. v

~

regulations can more’ clearly be understood.

1

-

Chap:er I1I pointédd out the 1nadequacy of par11amentary tech—-
~niques to control subord1nate leglslatxon.' Chaprer IV and~the present
Chapter haye,demonstrated that, while the execut1ue andijud1c1ary are
important agents in the total control machlnery,‘they)are nat appro- -
prlate to make up Parllament's.defic1ency in prevenﬁing the abuse_of‘

: & ’ Co
delegated pOWer. Reform with(n Parl1ament 1tse1f was meed d. The fol-

lowing Chapter discusses the ffrst maJor step taken in that direction. : :
7 .

1
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is from John Willis, "Admlnlserat1ve Law and the British North America
Act," Harvard Law Review, LIII’ [1939], 281.) Essentially the same
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CHAPTER VI

THE HOUSE OF COMMONS SPECIAL CQMMITTEE“
STATUTORY INSTRUHENTS '

o7 af e

A-study of'thevdebates of control nea%utes.in the stdtdteodinz
force in 1967-68 suggests that, y?th»few‘oxce?t;onsf<m§mbers of Par-
-lkément demonstiateg little interoét in:pariignentary control of sub-
ovrd‘in.ate.le_gislation.l It must bé eﬁphasi;éd,uhOwover,,that dobates
-of control méasureS'indicate‘only one tacet of_parliamentary concerng
and that»chution_mﬁ#t be'exerti;ed'in drawing conclusionS fronfit._

In the first place,_the otudy exoluded debates of the nany Acté _ﬁ
“which contained no cont§o1 ptovisiono. 'Second, debate5~of‘onabling
- clauses (vhichvwere not‘considéred)vmny—in samé cases have been bettet
measures of concern than tnose of the prov1sions for control themselves.

JFIndeed Professor Kersell has reported that between 1945 and 1957 few
enabl;ng clauses "gscaped unruffled by P?rliamentary prying'into-their

. implications.ﬂz Third;’SomevActs>vnich.wero'replaoenents of earlier
"stdtutes,_dnd whioh duplioated control moaoures §f-t£é repenled dtaQ
tutos; may have spdtkedlloss discussion than'when the‘conttol.pro;is;ﬁ
‘ions.;ere oiiginally enactéd; Debates of these earliet Acts were gen-
erally excluded from the study. Foutth, tho 1noluston_of control
clanses before bills were introduced 1nto Pariiément‘night have defuséd
critic1sn which othetwise would have been exoressed Fi@ unsuccess-' _

.ful attempts to insert provisions for scrutinizing subotdinate legisla-

119
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tion have generally not been uncovered.

For these reasons, therefore, a conclusion that thé matter of:

.parliamentary.control_has bcen non;controversialzmay_not'be entirely

justified. However% in‘view of the marked ahsence of demands for the
broadening of existing modest control measures, and in view of the

Y;'-,;,,,'\breVLty and nature of the Regulations Bill deb?te which prescnted an

é&gﬁixcellent opportunity for members of Parllament to air their griev-

Throne.S

delegated authority

,epractice of having statutory instruments made chiet
~in council rather than by.ministerial regulation gives adequate

‘than those made,  for example, in the United Kingdom E*R .
- whether this house ought to employ an officer to review. sta-

coviews expenditures “made pursuant to parliamentary apptopria~
tion [, and} . » + whether this' house should set up’'a standing

» ]

' \\engés, there is little to suggest that members of either house have in

‘the past been greatly concerned about scrutinizing the exercise of -

)
"

Nevertheless, on September 26 1968, the Honourable Donald Mac-

donald Presxdent of the Privy Councrl moved in the House of Commons:f

That a Special.COmmittee_of twelve Members, to be named

.at a later>date, be appointed to consider'and, f time to-

time, to report on procedures for the review by this House

- of instruments made in virtue of any statute of the Parlia- ”
'ment of Canada.a,

RN

ThlS action had been predicted by the Prime Minister and Mr. Macdonald

and supported by Mr. Baldwin, during debate on the Speech from the

.‘»;‘l,
W

Hacdonald hoped that the Special Committee’ would want to ask

A-whether we are passing bills which authorize the minister or

the council to exercise a’legi lative authority fully as wide
as that of Parliament itself [,] . ; . whether thé Canadian
\y by ‘order

ground for thinking that our instruments are les vdangerous
tutory. instruments in some such way as the Auditor General re-

committee to scrutini;e the orders and whether we should esa=

X ; . » ;) o . N
:




121

"tablish procedures by which both individual.members_and the
committee could seek to have orders alcered or revoked.

The two oppOSition parties_which participated in the debate
enthusiastically'endorsed the1motion,gu"An historic start," Mr.
McIntosh'(Cons.) Called’it.i Mr,'Brewin (N. D.lP.)Nacknowledged that
" there were Other p0551ble methods of controlling the exercise of dele-
' gated authority--by courts, the executive, ‘and ombudsmen--but he sug-
kgested that | | '@ﬁ?, ”

it is this house of elected members which is- and should be:

primarily bqth the maker of laws affecting the people of this

country and the protector -of the people of this_country against
encroachment by the executive and its servants.

2

TheiCommittee's membership‘consisting’of seven Liberals, three

- 1

';,) )
' Conservatives, one New Democrat, and one Creditiste, was- approved by
o : 8 ) o : .

the House on November 8 ‘ - E .

. -
Under the chairmanship of Mr. MacGuigan, the Committee met

'twenty-two times between Novembeg 13, 1968, and October 7 1969- it

questioned eight "expert" witnesses, and representatives of four de-

3

partments.9 ‘The final eight meetings were held in camera to discuss
the draft of the third: report.10 ‘Mr., Gilles Pepin, Dean of the Uni-

ver51ty of Ottawa's Faculty of Civil Law, was COunsel to the Committee;‘

yo
\w

Mr. John W. Morden, a Toronto barrister who had been a counsel to the

' Ontario McRuer Royal Commission Inquiry into CiVil,Rights, was Assist-n

o

"ant Counsel._ ’ ' :

/
The following table is : an attempt to show the participation of

Committee members insofar ‘as it is revealed by attendance and partici-

pation in public discussion. The printed Evidence of the Committee‘
PR i : o S e
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occupies 460 columns, eighty-six of which are devoted to initial pres-

entations of witness

€5.

Thq\gymber of columns in ‘which each member

is shown by Table 9 to have taken part in d1$cu531on is therefore

‘based upon a total possible of 37511
TABLE 9
\ . ‘ PARTICIPATION BY COMMITTEE. MEMBERS
k ﬁdmber of Meetings _ Remarks .,
Member Party ' : ' - (No. of Columng
: ‘ ~.Of 22 Of Final 8 .
Forest ) Lib. - 15 s 8 IQA
‘ Gibson "Lib. 16 6 19
Hogarth Lib. . 4 - _ 13
Marceau wee _ .
(vice-chair.) . Lib. _17v< 7 4.
MacGuigan : ' - .
(chairman) - Lib, . - . 22 8 177

Murphy/Roy Lib. 9 4 13
Stafford . Lib. 11 19
Baldwin: Cons. '?5 8 28
McIntosh/McCleave Cons. 18 6 - 76-
‘Muir Cons. 100 5 27

" Brewin N. D, P. 13 8 24
Tétrault R. Cred. ’l? ‘ .« .

*The organi;ation meeting.

L ]
.

|

The quorum of seven members was achieved fourteen times, half of them

for the in camera meetings.

.Apart.ftom MacGuigan who was easily the‘host actiee‘member, the

Table‘Shows no significant patter%>

LT

)

of attendance in compar1ng L1beral

and Conservative members although, as one might expect, the Conserva-'

‘tives were consistently’mqre vocal ‘than the Liberals. - Mr. Tetrault

e N

}contrihuted nothing.

]

' -_dhrihg in camera discussion are revealed by the Table.

v

It must be realized'that{nq cohtributions;hade,

N
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‘The Committee collected a large volume of information. - Some'of it“

/GT?Eaax existed in published or unpublished form, but much was prepared

-

expressly for the Committee.12 The latter\category included mA Prelim-

1nary Survey of the Canadian Stat;tes“ (Exhibits 0, P, Jq, KK, LL)
prepared 'y Mdme, - Immarigeon of the. Parliahentary Libraryls Research
Branch, "A Report on Some of the Writings 1n the, Field of Delegated :
vLegislatlon" (Exhlblt PP) compiled by’ Dean Pepin, a "Survey of Canadian
Law -and Practice Respecting Subordinate Legislation" (Exhibit RR) pre-
Lpared by Mr. Morden, and the responses (Exhlblt QQ) to the question-.
naire distributed to some 120 government departments and other agencies.
“ By the time the’ Committee had concluded its public hearings ic
’ was clear that an- expan51on of its terms of>reference was desirable. N
Therefore, partly at the suggestion of Justice Minister Turner, the
House on July 10 l96§,,authorized the Committee/’ -
. X :"‘ .
To consider and from time to time, to’ report on the ade-
. 'quacy of existing@?tatutory authority :for the making and pub-
" lication of Statutory Instruments and on the adequacy of ex-

715ting prOCedures .for the drafting, scrutiny, and operational :{‘N>
review of such 1nstruments, andbto make recommendations wi-h

)fr - respect thereto.l%, - b
vIn¥fact, the Committee had already-gathered much'information in,this_ O o
expanded area, so that the broadening of the terms of reference may |
.‘have done little more than permit an erpansion of the COmmittee's ,d : —

o

recommendations.
: P R :

An underlying assumption of the Committee was "that public know-_

ledge of governmental actiVities %@ the basis of all control of dele- ‘ \

+

' ‘gated legislation," that this knowledge must. be available "before,

‘ during, and after the making of regulatiops, and that any\derogation
by government from this rule requires justification." vBecause regula-./h

" R as et it \\
» .nl.),-;_.n‘u-». : ‘ \ \
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- tions have the force of law, 'they should be made by processes which .

as far as possible approximate the openness - of the geheral'legislqtiﬁe
14 |
process,.". ,
'_\ - i : L v‘ " . »

A. The Meaning of "Regulation"
A’reéﬁrrihg‘themevchroughout_theiCommitteé's déliberatiqqs was '
 the prbbleﬁlog‘identifying those~instruménts which spohid be subjééi
to the coqtrols\prévided for by the Regulations Actegga the Bill of
Rights. ‘All regulétiohs UéaﬁéﬁtW by fhg Regulations ‘ll wergmsubjeEt
to executiyé conefbl éskdescfibed in Chapter Iy. In additionf thé Act

. Il N . :
~ required that these regulations be published in English and French in

‘the Canada Gazette within thirty days of their making (s. 6), and .
, ‘ . . i

. tabled in Parliament within fifﬁegn\days ofltheir_geihg.published or,

if Parliament were not then in segsion,_w; ”in.the first fiftéen day
- of the next sesSioﬁ.(s,'7).
Of the four categorie's 6f“regulétion'not coveredvbyfthg Regﬁlgf'

.tion$°Aci15 the .one whichimbst concerned the Commitﬁge, or 7t least it

-

.chairmanl'cqnsistgd_of ddcuménts;zﬁ};h,fegulation-making au;horiti;% L
did not consider'to be'of,a legislativeénature.F MacGuigan asked De-

 partment of Transport officials if some of'thei{v;irectives may not in)

fact Be"“regulétion’by thg back dqot.n- ‘~,3 § Lo

Are these directives to departmental officials 'in effect deter-
minative of the f@ghts_of';hé public in that they determine the 7
Interpretation which will be given to them by the Deparmment.
So ‘that an ambigious regulation, one which is capable of several -
' posSible'interpretations may, in effect, be further specified
: By one ‘'of these directives and therefore the right of the pub-
lic are indirectly affected ¢ven-though directly iZ}wopld ap-

. pear that there is no ef -~ct onmtﬁéfguplic.;

There was a mote prolonged discussion, however, of Manpower and - -

A I

N
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"our question might be whether or not there is too

‘ this effect on the~manner of exercising ‘an- o

125

'Immigration Department d1rectives relating to the exerc1se by 1mm1gra-

tion officers of the discretion given them under Sections 32(4) and

33(5) of the 1mm1gtat10n regulat1ons.l7" At this time, ‘also, MacGuigan

was’ the only Commlttee member to partii}pates Accordlng to R. E.

‘°-W1111ams, Legal Adv1ser to the Department, these were "directives in

the application of pollcy. They would be administrative in nature."18

MacGuigan responded: N
. ('6 e
1 suppose that is: the question we have to raise with you, are”
these leglslative in character orynot. Tf- they, in effect,
'dztermine what happens to. the puglic and therefore who comes
into Canada or who does not, are they ot just as much of a
legislative character as. any provisions 1n the regulations or

in the Act:"1

J. C. Morrison (Director General of. Operations) suggested that the di-

‘v

rectives were merer "adv1ce" or "guidance" to achleve "consistency in
departmental policy." He readily admitted hOWever,‘that the issue

L | gets right to the root of the problem. that 1s bothering the
-~ Committee, as to whether not only our Department but other
- . departments of government, through the issue of what we\as :
~ publit servants bave always viewed as essentially administra-'
- tive documents,’ arefor practical purposes issuing documents,
which take our actions in a. legal sense beyond what has been
spelled out either in an Act of Parliament or in a set of

regulations passed by Order in Council.2 :

'To'this, the chairman replied:that "in”the absenceggfﬁthe direttiVes,”

rea;;discretion
) :

my given to border officials;" He thought that immigration officers

would surely ‘assume . that they were ‘to follow }ﬂ@f”guidance.“ZI' It_d;’

\,

~£?er's authority which

"“.‘

4&(

‘ Notwithstanding problems'caused f7 -he use of different words

_, \

,such as "regulation," "order," "rule " "proclamation," within the .

\
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Regulations Act definition of "regulation," and the use of the same

- words to ‘include both legislative and other action,23 the Statutory

- Instruments Committee concluded that "“the main'difficuﬁly in practice

is to distinguish‘between a legislative act'(regulation) and an admin-

o 24
ﬂistrative,act," ‘ Unfortunately, therefore, "1mportant legal conse-*
. (\.

PR

13

1) quences flow from a characterization that is sometimes very d1fficu1t

to make."25

®

The Committee/proposed a two-fold solution:26vfirst;\that_the

definition‘of "regulation" include directives; and second, that the

"

Regulations Act 1nclude a procedure for determining whether a doubt ful

hes .

: document v%% of a legislative nature.27='The‘Committee recognized that
2 suCh a procedure ﬁould not catch a document about which the authority

making it had no doubt but thls "obvious frailty" would be reduced

by implementation of the add1tional/recommendation
that all departmental directives and guidelines as to the exér-
cise of discretion under a Statute or regulation where. the pub-
"~ lic is directly affected by suth discretion should be published
and -also ‘'subjected. to- parliamentary strutlny._ '

.

The suggested definition of "regulation" also included use of rwxfi

the Royal prerogative in the exerc1se of a legislative power, and any

l

document made in the exercise of such a power which has been subdele-

| gated.z.9

‘B. Enabling Legislation ' = -~

o Sir Cecil Carr once said that "in general if delegation of
o TN

legislative power is mischievious [51c], the mischief must primarily

have been done when the Bill was passed which conferred the power."30

!
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: vy

"~ Although no witness or COmmitteeséember questioned_tbe'need_for

!

%delegatedgauthority, there were'frequent calls for greater precision

. in the wording‘of enabling legislation. The value of precision was

Vseen as a means4both.to'clari£y the nature of pover'which was being-
delegated'and, apparently, to keep delegated authority to a mlnimum
Professor Arthurs,.bn the other hand, argued that

. there ought to be the broadest possible. mandate for regulation-

~ making, as we normally call it, and that Parl1ament ought to . L
confine itself so far as possible to the’ gnnouncement of broad

policy lines within which that regulation-making shall operate
and to scrutiny of the regulations once made.” -

No~cr1t1c1sm of this position was expressed indeed,‘Baldwin Utboroughly,
agree[d]" with 1t.320’.v ”
In reply to questioning by Mr. Morden, Arthurs‘stated that the,

‘ vseemingly broad poder to make regulationsuto carry out’an'Act;s provis-
1ons and purposes has inbfact been narrowly 1nterpreted,by the courts.3é

bNevertheless, the legal advrser to.tbe Department of Manpower and lmmi-

‘gration later suggested that the delegation of such power by Section B

61 of the Immlgratlon Act.vas the’ authorizatron fot Section 32(4) of

the 1mm1gration regulations, which gives border officials the authotity

to. exercise discretion in granting or refusing admission'to canada.?a-

TheICOmmittee 's concern was that this kind of delegation not be ex-;

.pressed in subjective terms. It urged that.need be established before

“",-the power is 1nc1uded in’ any bill, and that 'the precise limits of the

‘llaw—making power vhicb Parliament intends to confer ee e be defined'

S

"in clear language."
When- Maccuigan asked "ubat justification there cculd ever pos--;

':sibly be for a subjective grant of power, as he. [the Governor-in- B
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‘that subjective delegation was undes:.rable.f"'8 o SRR

v 128
Council] deems fit or as he deems necessary," Justice Minister Turner :

i
© i

Vreplied'that "it is a matter of’policy. The govermment has té be

responsible for policy and not have that Judgement substituted by a

court." Assoc1ate Deputy Hinister D. s. Thorson added that the breadth

of power is controlled by narrowing the objective- when_the grantvfol-'

'Tlows an enumeratlon'ofnspecific powers it is a narrow‘grant,‘he said,

‘bﬁt;f | “ - 3 ﬁj ‘.‘i' o vf | . -»lﬂngi,

if there were 51mply a statement that the, Governor in‘ Council
may make such regulations as he deems necessary to carry out
the purposes and. provisions of this act, period, full stop,’

" then” you get a rather d1ffergnt legal” result. Then your scope
of regulation-making pover 1s c1rcumscr1bed by.the‘terms of. -
the statutes.36 : ‘ o

Nevertheless; the Government indicated in its reply to. the Com-f

m1ttee's questlonnaire that "the 'deems necessary' formula <ould be

eliminated in all but a few exceptional cases."37 _Ihe.Committee agreed

. ‘ '\ ’ N o
Professor Kersell expressed the greatest concern about the
- | ;i i . . ,

‘breadth and imprec1sion of enabling clauses in Canadian tatutES;' He

was articularl Critical of ‘the use of the- erm1551ve "may," authorit '
P %g P y

to subdelegate legislative power, and authority to carry out an Act'

.provisions.39 In reply to Mr. Gibson s inquiry as to how backbenchers ;7

¢

could insist upon greater prec1sion, he suggested that enabling ‘clauses

3

'be referred to a scrutiny‘committee before they become law.ao_}The

Committee thought that. referral should be: at the discretion of the Hin-y
R '
iSter of Justice to avoid rigidity, although "the repeated reluctance

of the Hinistex of Justice to refer such prov1sions tq the Committee ”
] .

- ~

' _might become sutject matter for debate on bills 1n the House."l‘1 ,

» . "t
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In response to Turner's suggestion‘that the Committee recommend

~ guidelines for the drafting of enabling legislation; the Committee:

1
W

urgedpthat wall enabling acts»for;regulation-making authorities should

accord with the follow1ng prlncrples-ézﬁ

i f'”ff;‘fi““ : :
(a) ‘The prec1se 11m1ts of the la&-mak1ng power which Parliament
intends to confer” should be defined in ¢lear language. o
(b) There should be no power to make regulatlons having a retro-
spective effect. S IR
(c) Statutes should not exempt regulations from judicial review.
(d) Regulations made by independent bodies, which do not require’
govermnmental approval before they become effective, should .
be subject to dlsallowance by the Governor in Council or a
- Minister. . K]
(e)'Only the Governor in Council should be given author1ty to
--make regulations having substantial policy implications.
(f) There should be no. author1ty to amend statutes by regula-‘
- tion. . : _ :
(g) There should be no authorlty to impose by regulation any-
"-thing in the nature of a tax (as d15t1nc;/from the fixing
~of the amount of a license fee or the like). Where the- pouer
to charge fees to. be f1xed by regulations is ‘conferred, the
»purpose for which the fees are to be charged should be
- " clearly expressed. ’
(h) The penalty for breach of a ptohibitory regulatlon should ‘
" be fixed, or at least limited by the statute authorizing the
regulation.
. (1) The authority to make regulations should not be granted in
.. subjective terms. '
(j% Judicial or administrat1ve tribunals with powers of decis-
"~ " ion on pollcy grounds should not be establlshed by regula-
‘tions. ‘

The importance of several of these guidelines appears tobbe self-evident;

I

j!hc snpstance of most of them was - either discussed dur1ng the Committee's

poblic deliberations or was urged in material gathered for the Commit-

tee.

a Pour of the guidehnes (b] [c] [f] [g]) corresponded to

0" : N

thosc Hhich the Government recommended 4?: Three others proposed by tbe

A

Government were omitted by the COmmittee. First, the prohibition of
Coe N v . ;

AN
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power'to make reguiatidns,"whith might trespass unduly on personal
-rights and 11bert1es" would in the Committee's view, be unnecessary

*Lb—. NPT ¥ . S
1f thc Comm1ttee's gu1delines were adopted 44 Second, the Committee

»thought%thatmthe prohibition oftregulations,"involving matters of

pollcy or pr1nc1p1e" mlght 1nterfere wlth "the main operat1ons of the

Admim.stration."l‘5 It chose,»instead, to rECommend that such regula-'

]

tions be made only by the cab1net.A Thé Commfttee-did,not comment upon

o
h%

the th1rd omission--the proh1b1tio of power to subdelegate regulatlon-

making authority. It is, surprxsing hat the Government did . not oppose p
f ’ v
the making of subJectlve delegat;ons, in view of 1ts adm1551on that

few such delegationsuwere neceSsary;

C. Advance Consuitation,
Apart from BrofesSor Abel's testimony already noted,46 the mat-
ter of advance consultation With.groups or individuals'affected.hyv
}regulations received scant attention from.witnesses_or_COmmittee,mem-
" bers. The main exception was the'intere$t¢of MacGuigan, and to a lesser
'extent McCleave and Muir, during the'testimony of oFficials from the
Department of Transport. S : ot
_The responses to question»eleven.of‘the'Committee's ouestionnaire
.haveibeen noted.l'8 Question twelve asked if "par11amentary committees
[are] ever consulted in the formulatlon of your regulations." Only
‘the Department ‘of Finance and the Treasury Board replied in‘thevafﬁirma-
a‘cive,49'although‘several other agencies stated that they eonsider com-
o o 50 .
.ments made ih committees.
The Statutory Instruments-Committee took the view that “no use- = -

v.e'
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‘ . N
ful purpose" would be served by a general statutory requirement of ad- -

vance consultation. However, because there were "obvious advantagesm
of such consultation, regulation-making authorities should

. _engage in the.widest feasible consultation, not only with the
. most directly affected persons, but also with the public at

" large where ‘this would be relevant. - Where a large body of : :

new regulations is contemplated, the Government should consider v
submitting a White Paper . . . , stating its views as to the

substance of the regulations, to the appropriate Standing Com-
mittee, which might conduct hearings with respect thereto. 51

- This recommendation was not intended to denyhthe value_of inserting’in

statutes, when apprppriate, thé requirement of some form of consulta-

rxion;52

D;’Drafting and-Examining Regulations
‘Onefcannot'disagree with the statement of the Statutory Instru-
ments Committee”that'"it is ditficult to over-eStimate the importance
',-of\good drafting in theAregulation—making brocess. It is important ;;'
-Tthat regulations be drawn with the same care and attention as sta-

-

53
tutes." Arthurs cautioned, however, that

the.pure stience'of regulation drafting, so prized in certain
circles on the Hill here, in my view ought to give way .to in-

te111g1bi11ty. There is no more important principle than-in- -
: 54
telligibility when you are dealing particularly with laymen.”

Chapter v considered in some detail the requirements contained
_in,the ﬁEgulations Act, Bill'of Rights,-and.regulations made under_m
these statutes, as well as the'actual nature of this.eiecutive CQntrol;

The Statutory Instruments Co ittee was concgrned that ‘the Legal Ad-
‘“Q .

) ‘t h‘

1ser to the Privy Council Office bore "far too heavy a burden," and ic
recommended that indi\idual departments and other agencies share the

load by 1mproving the drafting quality The Justice~Department‘should,
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the Committee thought, expand its Legislative Section and prov1de
55

The Committee also urged that regulationsimade under existing

' "thorough training" for drafting officials.
'statutes satisfy its recommended guidelines for enabllng leglslatlon,
© as well as the suggested terms of reference for the proposed scrutiny
committee. Examination of regulations by the Privy Counc11 Office and .

Department of Justice should continue.?6

E. Publication of Regulations . o e f/

The prlnciple of publishing regulations was not,‘of course, ques-.
.tioned during the Committee's study. The Committee noted that "if the
general purpose of law is to make human actions conform to certalnl
standards then there: must-be-adequate pub11c1ty given to laws of all

kinds before compliance therewith can be reasonably expected "57v How-

ever, ‘it did not consider whether publication in the Canada Cazette

provided adequate publicity. Arthurs'suggested‘that personal notifica-
tion.could'replace publication in the caseuofvregulations'which affect'
~only an indivrdual or a small group,58 and Kersell commented that "if

compliance is the purpose of law, then publication is perhaps not -as -

good as publicity.“59

It was the Committee s opinion that "all regulations, 1rrespec-

tive of the regulation-making authority, should be available ‘for public

inspection."60, J. L. Cross’ told the Cmnmittee that there were no se-

cret orders-in-council, or regulations approved by the Governor-in-

Council, by virtue of their having been exempted from the prov151ons

.of the Regulations Act.61 .However, regulations which did~not emanate



. 133

ftom the Governor-in-Council, or which were not approved by him, were
not negessarily publicvinformation if they had been enempted under
Section 9 of,the Regulations Act or if in the”opinionbof the‘agency
makiné them they were not'"tegulationc" aa defined by that'Actl"'

.; " In replyEOnthehaﬁ?'of all regulation-making authorities.tov

questions sixteen and eighteen of the Committee's questiomnaire, the
Govermment suggested seven circumstances which in its view would jus-

tify éither delay in or e;emption from publication.62 Ihete'canlbe
littlg question of six ofvtheae; Howeyer,.one may'ask why regulations
(undef,item [e]),uhich "ate:ot‘limited application-andﬁinvolveithe

: granﬁéhg of ptiﬁileges or the relanation of»rules,"’ahould;beiexempted-Av

unless igfir commun1cat10n to affected people is assured. The-COme’ j
& : : . -

mittee accepted the va11dity of all seven circumstances ‘but it believed

Q
B

that exemptioy from publication should not include exemption from the

other requitements of the Regulations Act, especially examination and
‘ TR s ; ‘

63

tabling';exceut in the interest of national security,
‘ : (
\ /

’/ Although regulatlons caught by the chulations Act had to be
()I.

publlshed in the Canada Gazette within thirty days of their making,

) 3
and failure to publish d1d not 1nvalidate them, the Act was silent as’

- to when regulations became effective.64 The controlling statute‘vas,:

_ therefore, the>Interpretation’$ct‘which prouided that regulations were
effective when made. = The Committee noted that, v .',

O
Lo

with the exception of regulations made in the form of Qrdets'
in counc1l, which require the" ‘signature of the Governor Gen-
eral, there is, generally, little, if any, formality asso-
ciated with the making and coming fnto force of a regulation.
'Regulations become operative law upon theif%execution by the
i.regulation-making authority and without any further procedure..

iy -
R

b
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This lack of formality ill accords with the degree of openness
which we believe should be associated with. lav-making, particu-
larly having regard to the possibility that there may .have .
been no antecedent publicity respecting the making of the regu- .
lation.
. \\ .
It therefore recommended that regulations be transmitted to the. Clerk

66

' 'of the,Privy Council before they come into force.

Question three of the Committee's questionnaire asked what the

effect would be of a statutory requirement which prevented regulations

from becoming effective until (a) published in the Canada,Garette or,
(b), thirty days after such publication.’/;t is not surprising thatv
some of the agencies uhich ‘make few regulations ant1C1pated little
v difficulty.é?. Beyond this, however; the answers "indicate conclusively
that the effect of such requirements depends entir ly onvthe nature of
: the regulation in question."68 The Committee concluded, therefore, that-
‘publication should not be a- general prerequiSitevto reguldtions' com—‘
ing into torce.. Hovever; statutes or‘regulations themselves should
whenever practical; provide that. the effectiveness of regulations
would follou publication. The Committee recommended furthermore,.that
departments should give the proposed scrutiny committee/"valid reasons"
why particular regulationsdshould come 1nto force before publication.69
According to'the Government, the thirty day publication limit
b;f{ollouing the making of regulations could be reduced only 1f‘the Queen's.

Printer reduced 1ts required twelve-day advance notice or if the Can-

~ada-Gazette were published more frequently.7p

;

'_F; Tabling Regulations

-The only discussion of_tabling during the Committee's hearings

L)
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appears to have been a short exchange about the mechanics of‘the opera-

tion.7l' The inadequacy of tabling as a means of informing members of

Parliament was acknowledged. Not only do references in Votes and Pro-

'ceedings_say nothing about the nature.of tabled document¢s but also,

according to HcCleave; "that is the part of Votes and Proceedings- that

nobody reads."

In purSuing'this_point in its Third Repo‘rt,7'-2 the Committee
D

noted that copies of Part I1 of the Canada Gazette were not automati-

call& distributed to all members of Parliament as ev1dent1y required
by Section 3(2) of the regulations made under the Regulations Act and
Section 10(3) of ‘the Publications of Statutes Act. In concluded that
"the present laying procedure prov1ded forgin Section 7 of the Regg
tions Act is an empty formality." Regulations shou&davthe Committee
suggested ‘be! tabled immediately following their transmittal to the

Clerk of the Priwy Counc1l'7and Votes and Proceedings should . list des-

‘criptlve titles of all tabled regulations.

C. Scrutinizing Regulations
Inasmuch as the original task of the Statutory Instrumentstom;

mittee was "to consider and . . . to report on procedures for the re-
y view by this House'of instruments made'in virtue,of any statute of the

Parliament Of Canada," it is not surprising that the "expert" witnesses

W

devoted much of their attention to the question of a scrutiny committee.'

The Statutory Instruments COmndttee developed an elaborate set of rec-.

ommendations to govern the operationlof such‘a;committee.’
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~witnesses expressed their opinions, and the Committee's recommendation

S
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1. Location of a'Scrutiny Committee

It may be argued that the terms of reference of the Statutory

: C . R
Instruments Committee precluded any recommendation other than the
House of Commons as the location of a scrutiny committce. "Nevertheless,

S

e
'

was not, appa@ently, unanimous.
- ‘ "_ . . . ' ) _ 73 e . :
Kersell considered the question in some detail. His ideal was
a Commons‘committee of ten or twelve members, with an opposition major-

ity and a senior member of thefruling party as chairman.. The ma jority
) nl

would strengthen the appearance of freedom from Government control-

'
Wl

the chairman would have easier access to regulat1on-mak1ng authorltles,

g

“and thls would facilitate changes in regulations to which the committee

‘might object. Because the commlttee's operatlon would, he hoped, be

nonpartisan "the chairman himself would lose any tendency to be parti-

. n‘A

san.'" Kersell also thought that the committee should cons1der enabllng

clauses themselves, and the "merits" of regulations. It appears that‘

“scrutiny committees in other jurisdictions have been able to function

in a nonpartisan way. One might wonder, however, whether a Canadian'’

committee, especially one which considered ‘the merits of subordinate

4

legislation, could'do so. Kersell admxtted that hxs total package

.,

' would probably be unacceptable to most Canadian governments. His sec-

ond choice, therefore, was a Senate scrutiny committee which S%uld’not

only have more time, but also would more ea51ly be nonpart1san in 1ts:

* ot

deliberation on policy matters.v

:‘Professor Brown-John.recmmmended'a joint committee of fifteen

“members with a Senator as chairman because “senators are'in a’'position

e a "
. 2 .

o - B N o=



137,

: Lo . ' . s . 74
‘to maintain a continuing review of subordinate legislation."

Brewin scems to have been the only member of the Statutory In-
struments Committee to state an_opinion. He "would tend to take is- .
s : o 15
sue€" with a proposal for Senate scrutinys

v o '+ The Committee as a whole sidestepped the question of location

o

“by taking refuge in its terms of reference. Its Third Report did,

nevertheless, note that some members favoured a joint committee, al- .’

though others "felt that the non-elective. and non-representative char-

acter of the Senate made it uhsuitable for'‘t'his'Arole."r-"6 The Government

itself had recommended a joint_committee.77

2. Scrutiny by a Separate Committee or by
- Subject-Matter Standing Committees

o3 The Statutory Instruments Committee's first witness, Professor
‘"“Arthurs, proposed that. sub ject matter éommittees'were-appropriate to

T

perform‘the scrutiny fqnction.--These qoﬁmi:tees,'he believed,'can best
determine "whethef or ﬁot the regﬁl&;ion éhanges\otviqitiates-the‘pol-

icy in ghisrp;rticuia; field of\aé;ivity.ﬂ78 He étressé&‘ihe'pe¢d f9t _
lexpert staff,<famiiiar with‘thg'subjecﬁ_matte:,-to assi;t‘each‘coﬁmiiiz

Pteé to méké‘£he work manaééable.. In addi;ion?_hg tﬁought that3?0m;
jmittee time devoted go the reyie§ of reghlatgons QouId be»miﬁim;i in-
asmu;h as’membexs wopldlbe'exp;cfea?té rehéin_famiiiérvﬁith dgveI;;;
ments, inglﬁding régﬁlations, invtﬂeir“aggg;?g

‘Brewin  was ifmpressed with'Arthuf's bfopqsalao_aﬁd he later. sug-

. ges;ed that immigration reglilations "should»bgnteguléfty ahd"consist;

23

“ently reviewed by { . . a standing ¢ommittee on i@migrétioh" because

_they-cdntainvmuchféf Canada's immigratiqﬂ_polityésl ‘Although this

- ! 3
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suggestion is not the same thlng as a proposal for scrutiny of regula-
tions in general by subJect matter® standing committees, he did make

L Lo 82 ’
the broader suggestionlin conversation with Kersell. 2 Y
. .' ’L\ . ) \ ) .
Apart from Arthurs, three of the other four W1tnesses who com-
mented upon this issue favoured a single scrutiny commlttee and the ex-
' ' 83" '
clusign of the merits of regulatlons from its dellberat1ons. Ker-~
sell could envisage a scrutiny comm1ttee performlng the téchnical or
procedural rev1ew, and subject-matter comm1ttees pursuxng questions'
"of a policy nature, “Professor Mallory, on the other hand recommended
a s1ngle committee to consider both procedural and pol1cy questions.
This structure would ‘not, he believed,. preclude other committees d1s—

’cussing regulations in their’ respective areas. If the scrut1ny of

policy led to maJority rather than unanimous reports to the House, he.

s ”" s

e

'said, membev',;_ ﬂy;nority could as individuals or through their

'r"' ’

 tiny by existing committtes the Statu?hry Instruments Committee con-
.cluded "that . the continuous and sustained exam1nat10n of regulatlons\

-necessitates ‘the establishment of a new Standing Committee on Regula-

tions."as_l

The essential characteristics o: any scrutlny commxttee are non--

, partisanship in its operation and easy access to the seats of power in
: departments and other agencxes. The Statutory Instruments Committee
acknOWIedged the desirability of these characteristics and recommended

a committee of between .seven and twelve members. It hoped that "a tra-

'dition would develop which would allow some alternatlon in the chairman-

B BN
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. _ L o 6. . _
ship betwcen government and opposition members."8 In the absence of.
a-specific recommendatioﬁ‘it’iselikely that the Committee anticipated

rnment majority on the committee.

3. Terms of Reference_of‘a.Scrutiny'Committee

iven the recommendation that a single committee be established
to scrutinize Subordinate legiSIAtion, what should be the criteria for

'this'review?_'Perhaps most specifically, should the matter of policy
. or the ﬁmeritS" of regulatidns be open to question? (The commeﬁ;sr
\pf witﬁesses have Been noted ;'above.)a7 ‘Ontario Chief Justice McRuer

- . .
~ has deflned the cons1derat10n of merrts ‘as "an evaluijlon of the need

fég .. [the regulatlons] and thelr efficacy within the framework of

Lthe\pollcy approved and prov1ded for by the Act. "88 Although a clear

.

y dlstlnct;on between polrey_and:non~pol1cy canno; be made, the Statutory
Instruments]Committeevbeliewed,ehaﬁ_sérutiny should exclude poticy

eoqsiderations.” By "policy":iffmeent 'something which relates directly

to .thHe substaptive_solutioos"embdaied-in regulations as'a'result of

" the eontent?andvputposé_of the enabling statute." Certainly, the Com-
_ﬁittee'contioued, '
that! pollcy in:a regulat1on whlch is a direct reflection of the

guides set forth in the’ enabling le, islation should. not be de-;//'
bated by the Scrutiny Committee, s: this would amount to a8,
ﬁre-consxderation of the statute its f. Also, since one Qf///
the chief purposes of conferring cng power to make: regulations .
is to enable the Administration, which is supposed to have cerf“"

. tain first-hand expertise, to-devise solutions to problems as

- they-arise, it could strike at the root of this purpose.if the
Scrutiny Committee: had 2 general power to second -guess the Ad-

: punlstration.89 RN , e o .

. ‘ gﬁ 4* .\ S S .

-~

However,‘the»Commitfee.wouid not exclode;policy from parliqgeot;

ary’reyiew-per se; rather, it would leave'it to regular standing com- -

¢ - N
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mittees which possesseaAhﬁﬁe_necessary substantive expertise." A scrugﬁ

- ~

t1ny commlttee should be able to rcfer pOlle matters to them fqrv .

. ' . '
: .. 90 o ST
: eonsideration.' , . . o ' T

The only-Committee members ﬁbo_publibly stated their views re-
‘ v . .‘-‘. . ‘ “ ! o

[3

lating to policy review were Brewin and MacGyigan. Both statements
' S . L ' .. ' . 9 '
were consiStent with the Committee's recommendations.’
) . , .
v e

- If a’scrutiny committee is to be denied the ‘right to discuss

policy, what should its terms'of'reference be? It is evident that the

guidelines for the British House of Commons committee influencedathe
_governmentslof both HanitObaiand Saskat’chewan (the only p;gil\ces wh1ch
-~ . Lot . . ) , q:) .
had scrutxny commlttees in 1969), the proposal which the Government of

vcanada made to the.Statutory~1nstrumepts Committee,'an& the reeommenda-

. ' 92 . .v o R .
tions of that Committee.” ™ 'The Committee recdémmended that regulations °
: o R - 1 . _ AP

be*examihéa on the basis of the following;criteria~'

M )

/;/f//””’—?ZS_Eigther they are authorlzed by the terms of ‘the enabling

. E statute. _ : . . :

R “(b) Hhether they appear to make some unusual"or unexpected use
of the powers conferred by the statute under which it is

\ _ [sic] made. R . v

/(¢) Whether they trespass unduly on personal rlghts and 11ber-

.

‘tiess - v
!(d)'whether they have complled with the provisions of the R __gz////
// . latioms Act with respect to transmlttal,-cert1f1cat1on,
- ."/ y‘ "cordlng, numbering, pub11cat10n or. 1ay1ng before Parllament.
. (e)'Whether they . : W : u

(1) represent an: abuse of the power to prov1de that they_jmiJ
. shall come into force before they are transmitted tozfe<
the Clerk of the Privy Council or ‘ B
-(ii) unjustifiably fail to provide that they shall not come
‘ into force: until pubI1shed or until some 1later date.
(£f) Whéther for .any 'special reason their form or purport calls
) for elucxdation. : :

o

~ Among the‘criteria which applied in some or all of the other three .

jurisdictions noted above, but which the Statutory Instruments Comﬁittee
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A

(appli d in the United Kingdom and Saskatchewan);

141

ve;the;following:

(4) Whether regulations impose a charge on the public revenue

e \

(b) Whether regulations impose a tax (applied in all three jur-:\
dictions); e
(c)fﬁhether'regulations‘are‘retroactive without statutory justi- .

flcatlon (applled in a11 three purisdictions);h#

¥ 4

(d) Whether regulat1ons 1mpose a penalty (applled in Manitoba),

(e) Whether regulations conta1n substant1ve leglslation wh1ch

+

: 'should be enacted by ‘the 1eg1slautre (app11ed in Manitoba and probably

W -

3

Saskatchewan [See Mlnutes, p. 122]),, R L < .

(f) Hhether regulatlons ‘are to be 1mmune from Jud1c1a1 review »

(app11ed in all three Jurlsd1ct10ns)
S e B R S o N T
',\‘ “The Committee explained. these omxssion5°_
‘<We would expect ‘that the membersnof"the scrutiny Committee ‘would
X adopt a common-sense approach to the standards to be applied,
*ﬂ‘w1th1n the’ general framework of a ‘non-policy approach,’and it
‘seems to us that there’ would‘be no advantage in a proliferation
of scrutlny items, such as,had led to an overlapping of criteria
1n 'some other Jur15d1ctidns. g
lso p01nted out that seueral of the cr1teria in other Jurisdictions

o
s 3

"-_"ap‘ear to be questlons‘;elat1ng to the terms of the statutory author- o

[XS ,a—’

‘to make the regulaéxon in question."ga Indeed, all but the first

fh

- .

aq_?bﬁpur of the Government{s'sdggested criteria-for scrutiniiing
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regulations weregSimilar to those proposed hy'the Statutory Instruments

Committee' three others were covered by the Commlttee s, recommendatlons

ior enabllng leg1slat10n.. In add1t10n, the Government thought that a

L
scrutiny commlttee should look fofaregulat1ons whlch impose'a;charge

- S
R » wg

on the publ1c reVenue, or whlch "Eor aﬁy reasonw'should be referred
for Parliament's "spec1a1 attentlon." It is, noteworthy that the Gov—-

ermment 1ncluded four of its cr1terLa in its gu1de11nes for. enabllng

clauses as well.. T e
E. i . ¢

The Comm1ttee also recouuended that 1ts proposed scrutrny com-

o' ; u.

mittee, to which all regulatlons as def1ned in the Regulatlons ‘Act

should stand permanently referred should normally meet in publlc-‘be

/‘ .

permitted to mget when Par11ament is not 51ttyng, even after proroga-

tion- have the usual powers of standlng cmnmxttees to call for persons,

i

¥

papers and records, and have the power "to request ‘rom regulatlon-

~ making. author1ties memoranda support1ng, expla1n1ng or otherwlse clari-
nylng regulations."95 (The Goverdment had suggested that a. scrut1ny

¥ 'I'
. A - A
committee have the added pouer to "remit" regulatlons, ulthout affect-

¢

ing their . legal status, to the department or other agency wh1ch made »
them, in order to express its "dlsapproval or concern e« «in a formal

w,way.") Recognlzing the need for expert staff the Counuttee suggested

‘that counsel be appofnted by the Speaker to "exam1ne all regulatlons

referred to. the [scrut1ny] COmmzttee, prepare reports thereon for the

L

Committee, cmnmnﬂcate with the varlous government departments and

'agencies on behalf of the COmmittée and assjst the_Committee_in‘the

preparation of its agenda."gé' : e ¢ e .

No reference was made to the posgible;reuiew’by the scrutiny

o

v oo
o
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committee of enabling clauses themselves.

C B g

4. Reports to Parliament

- agr

K Should the‘serutiny committee merely draw to Parliament's at-

ES

; tentioh any regulations with which it is concerned, or should it rec-
ommend the amendment'or annulment‘of_these regulations? 'Further,
should a motion to concur accompany the committee's report? Without
-such a motidn what assurance would there be that the report would be
debated by,Parliament?

Baldwin asked Mallory "how we can ventilate in the House and/or
. in public the"matters that the [scrutiny] committee deals with.* Should "

, R

o .97
reports be presented with motions to concur"9 Thrs "promls1ng method

had the d1sadvantage, in Mallory's v1ew, that the commlttee would likely

v

report infrequently. 'He édded, however, that committeeumembers_might ’
be ‘able to dram 1a particularly dubloua and offensive" rékulation'to_.
N thefattention_of the Hous% at theften o'clotk'adjournment and on op-~ -
’positiohdaya.._Hevlamented the'lossvof”opportunity of criticism which
) accompanied the shiftihg ot the estimates from.Committee ot Supply‘to

b__§tagding committees;98

Arthurs thought that a rev1ew1ng committee should report an

offen31ve regulation, toget er ’the—defeaee_ptepared by the au-

\

thor1ty which made it, to the House "as a special matter e o« o and _\" ~~
‘an appropriate opportunity [should be] afforded for debate.“99
Although Kersell believed that a Canadian committee would likely

follow Britlsh practiqe and be a:"consensus comm1ttee," he~suggested
that minority reports be permitted. "~ He did ‘not say whether debate

of committee reports should be assured..
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Only duriné%the testimony of Mr. Rutherford and Mr. Koester .
: v : , :

(the architects of scrut1ny gﬁfcedures in Man1toba and Saskatchewan)

was there s1gn1ficant d1scuss1on of whether comm1ttee reports should -
4 v ,
contain recommendat1ons, and whether they should be accompanied by .

A ~

'mbtions to concur. o _ . h .

. . i . 101 - . . )
The Man1toba practice favours recommendatlons'and concu
. .

motions. Passage “of such mot1ons requires regulatlon-maklng author1t1es

N

" to act accordlng to the recommendatlons. The advantage of this proce-

o

dure, Ruth&ﬁford_maintained, is that responsibility for initiating

‘remedial action does not rest with individual Cqmmittee members. He
added that the committee t'definitely does not discuss policy, or the

merits' of regulations; that it has always functioned in a non-partisan

way; that”its‘reports have:alvays been unanimbus; andlthat the question

‘v e

of cdnfidence in the vaergment has never been raised in relation to

N
' a@»»
offending regulatlons made either by’a department or the L1eutenant-
"&Governortin-Council.102 o,

-

' Koester_presented'the opposing view:lo

RF%'Ihe factual report, which contains no recommendations and which
leaveS'any member free to initiate‘further proceedings with re-
% spect to a regulatxon, is a condition precedent to the effect-
ive operation 'of. the comm1ttee5

This grocedure_would,?he thought, avoidi"a potential political'Crisis"
becauSef%he'commiCtee's report was not'"by any means the final judge-
ment.' It would also make it easier for the legislature to act upon

~.

\Snlffpart of the report inasmuch as a committee member’vould~likely

-~ . , o ; .- IR ,
_move to amend orrepeal offending regulations. At the same time, he

~noted, the procedure would nst*préyentuthe Government £r6m-¢otrecting‘ﬁ=



-

"-."
u’ ,.',

any or all regulations of which the COMmittee was critlcal. Koester
0 g3 3:‘% %p ¢

added that the scrutlny commlttee has yet to report an offending regu-
K

L : '
~lation to the 1egislature, although‘about fifty regulations each’ year

s _ :
(outlof.a total of between three hundred and four hundred) have been

: _ 5 .
the subject of correspondence -between the committee's counsel and
K A ’

regulation-making authorities.

y

4

Question six of the Statutory Instruments¢Committee's.question-'
sked'

What would be the administrative or regulatory effect (or what
difficulties of any type would you envisage as- far as the work
-of your Department or Agency.'is concerned) of a statutipry re-
" .quirement that regulations made under legislation administered
by your Department or Agency would be subject to scrutiny by a
fparliamentary committee which did not have the power to amend
them?

‘Regulation-making.authorities,were generally,not opposed to this review,

s

el ahd .some env1saged useful results. 'Fortunately; only two replies ex-

pressed the view that parliamentary scrutiny would merely duolicate'
ST 106, o y
existing review by the executive. Most authorities agreed that

the t1me wh1ch would be. spent exp1a1n1ng or defendiwg ”egulations would

be a. 51gn1f1cant addition to their work load They were also concetned

that the work of -a scrutiny committee-would create mncertainty'about
.. - ¢ . ) “ L . :

the fate of regulations,.andtthat this Qould in fact delay their imple-

‘mentation., . ©

-

' 10
The Statutory InstrumentsﬁCommittee urged' 3 that a scrutiny
committee "have the same power as other Standing Committees to report
to the House," and that it report not only on individual regulations

but also, "from time to time, [on] the regulation-making process gen-



erally." Although it avoided the two issues discussed in this scction-:\
y oug . _ s

whether reports should contain'reoommendations and be accompanied by

.

motions to concur--the Committee did state that reports should State

. ' . ! ' °
""some expre551on of op1n10n" concerm:n%egulatlons\ddrawn to t%t—
tention of the House.. "The nature of the report,",however, ﬁ1s for the
. i : 2 .
[scrutiny] Committhe to decide at ;he appropriate time.! ‘Before the
oommittee-feportsf rEgulation;making authoritieo’should have had the
opportunity to‘amend,’wfghdfaq;‘oi explain offending regnlationo.
" The Commi.ttee had 'hopeo‘to givev mo‘re coﬁ@eration during rtlme -
following sessionvof Parliament to~the mechanics.of ensurlng debaie of
B ) : . ,
~scrutiny committee reports. lﬁowever, the Committee was not recons;i-
]tuted. ane GoVern@ent had recommenoed to the Committée»that~50th houses
set aside “a certain‘time‘onaa regular basis"'for this purooSe.106b
5. Annulment'and Affifmative.Resolutions-
The Statutory Instruments ¢ommittee\£econmended‘that "norm;lly
" Panliamene‘should exercise its powe; of»reniew by a fesolution tnat a
queStionablefregnlation be_referfed to.the GovernQentlfOr rebonsider-‘
ationaﬁ ‘Such a motionaand‘attendant deba;e‘woulo; fhe Committeec§hooéht,
bhane'a Upersuasive influence'on‘the‘Government"'ratner tnan result in
'the marshalling of the Government's voting atrength to oefeat.an annul-
v,mene motion or catry an affirmative resolution ;07‘ Neverqheles§5.the
'Comnuttee believed thatbprovision for‘annulment or. affirmative resolu-'
| tions had a place "where approptiate" in inoividual statutes.v It

could not suggest a list of - guidelines, but suggested that these "re-

strictive controls" would be appropriate "when Parliament is enabling

»
~ . >y : . -
RPN C. Ty
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subordinate legiSlation to béﬁ@gde in new areas éffectingimatters of

large congequence to the pub11cﬁ§ Indegﬂiiﬁg} : ptiny co mittee it- .
; j-qu !
self m1ght be able to mﬁke recommendations in th@s /gfﬁﬁf‘
e 108 - L T N
experience. % - . TP 1 8

. . ¥ . -
. \\ L : ‘
J . B . .

Of‘the'witnesses who appeared before the Statutory Instruments
Commlttee only Arthurs supported the annulwgyt resolut1on, although

he recognlzed that it would cause uncerta1nty ‘until the time allowed

. , L
. for,annulment had exp-ired.l_o9 Abel doubted that Parliament had suffi-

‘cient time to consider annulment if such a provision were included"
. . . 4 ) .

in many statutes;llo' Kersell opposed the prdcedure mainly because

‘these motions were almost certainly doomed t:o‘defeat:'..u-l On the other

'hand, he thought that an affirmative resolﬁ;ion<wou1d.be appropriate
nfor "any instrument which either imposes a cherge orx prbvides for an

expenditure, or any instrument that has an important legislative ef-

o , , .
fect." He noted skeletal legislation in part:‘icula::..ll‘z

» : o g N R I R
. Almost all of the replies to question five of -the Committee's

~

'questidnnaite were concerned that the‘uncertainiy which proviSion for
annulment would create would in fact delay the 6peretion of regulations

notw1thstand1ng the fact that they could legally come into force at an'

\
ear11er date.l;3

N ¢

Regulation-meking'authorities‘alsoﬂcriiicized the reqnitement;L
hypothesized in question four, that ;he House.ofvcdmmons'affirm-regu-
lations before they become effective. - The inconvenience would be more

. 4
. i o - . ) o 4
serious if the House were not sitting when regulations were made.ll
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H. Conclusion

It is tempting, in retrospect, to say that”the_br?ad outlines

of the Statutory Instruments Committé%.recommendations were predict-

¢

able--basicaﬂ@y,.that formal scrutiny of subordinate legislation by a

-

parliamentary committee is «he only practical and systematic way to
give members of Parliament the opportunity to react to such legislation
(recommendations 19 to 22); further, that certain prior conditions

must be met for this scrutiny to be effective: (a).enabling clauges

themselves should ﬁeet certain stanggrds (recommendations 7 and 8),

(b) greater gssurance is needed that doCuments of a iegislative.nature
nade pursuant to statutes are subject to formal erecutive.and 1egisla- '
tive reuiewi(recommendations 1 to 6; 10, 11 and'13); and (c) the
existence of regulatlons must be made known to members of Parllament

and the public (recommendatxons 9, 12, and 14 to 18).

<

These recommendatlons were predzctable because thez/conformed

to policy which had been adopted in other Jurisd1ctlons, they were

urged by many of the witnesses, and the Canadian cabinet‘apparentlyv

_supported them. 1Indeed, creation of a scrutiny committee had become

virtually a “motherhood" symbol.'

Because the Statutory Instruments Committee was not pioneerlug
'in this area it is not surprxslng that its study was not as comprehen-v

%sive as, “for example, that performed by the Brxtish Comnittee on Mln-

’isters' Powers. The work of the latter Committee, the. resu1t1ng Bri-

T

-tish experignce and literature in the. field were "givens" for the

Canadian COmmittee..
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At‘no time did the‘Conndttee explaia'its choice of witnesses.
llowever, inasmuch as few Canadians at that ;ime‘appeared to be absprbed
by the_qneetionnof parliamentq;y scrutiny, tne4Committeé seemed to
pick those few who could make worthwh1le contr1but10ns to the discussion.
In‘add1t10n, Professors Abel and Baum contrlbuted from the1r knowledge
of an& experience with United States‘procedures. 1t mi%Pt also have'T
been worthwhile to hear from someone who cpdl& describe enrrenb\British
préeriee.'

The atrendance of officials frpm thevﬁepartment of ‘Justice and
Priﬁleouncil dffice is.easily expiained; The'ﬂebartment of Manpower

"and Immigration was also iﬁlogical choice inasmuch as the Tmmigration

Act delegates some of the broadest discretionary powers-in»Canadai

‘Much important information was, of course, obtained from all regﬁlation-"

v

. Ly
mak1ng author1t1es through the Commlttee s twenty-three point question--

naire. (The Government rep11ed on behalf of all authorltxes to quest—
ns 13,_16, 17, 18, 21, 22,'and 23).
It is unfbrtunate that the House of Commons did~not discuss the

Cormr. -tee's Th1rd Report, although in retrospect, and Judg1ng from the

rzlacavely small number of diembers of the House who during the follow-
ing session showed 1nterest in the question of 5ubordinate‘1egislat{on,

-~ vho during the_1970—72 session participated in the debate othhe

>tatutory Instruments Bill, such a discussion would probably have pro-

"ducedynpthing more than a few speeches in‘general support of the Com-
mittee's recommendations. Inasmuch as the Government was already on
' R . o . o : ‘ l“‘ A

)

- record faVouring the tenor of these recommendations, but!evidently was -

not prepared until June, 1970, to make a significant statement,'avdebate
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q, .Péfore then might have been of little valua. .

v v v ¢
T . : -



151

Footnotes

Lsee Chapter III.. This conclusion is further confirmed by the
detalled research done for théx Chapter.

2Kersell, Parliamentary Supervision, p.411§.;

. - : 'i .
v3See, for example, Sti Laurent's comment quoted'above, p. 61.

4H. of C. Debates, September 24, 1968, p. 438.

SIbid., September 16, 17, 1968, pp- 73, 111-112, 107. kS
6Ibid;, September 25, 1968, p. 471. f

R 7Ibid.', September 30 and 25, 1968, pp. 1382, 474 Other speakers
were Conservatives Baldwin (September 25 7p. 471 473) and Lundrigan ”*? .
(September 25, pp. 476- 478), and New Democrat Stanley Knowles (September
25 and 30, PP 478-479, 577 580). . .

_Ibid., November 8, 1968, p. 2624. The Liberals were Messrs.
Forest, Glbsonﬁfﬂogarth, MacGuigan, Marceau, Murphy, and Stafford Mr.
- Jean-R. Roy replaced@Murphy on June 27, 1969, but Murphy- returned three -
meetings later on Sep ember '17.  The Conservatives were Messrs. Baldwin,
McIntosh (replaced after two meetings by. Mr. McCleave on April 21, 1969),
and Robert Muir. Mr. BreW1n was the New Democrat, and Mr. T€trault tbe
Creditiste, o . '

9Pﬁb¥esg r H. W. Arthurs Associate Dean Os d

o R s goode Hall Law

School; Pﬁéﬁes&%r C.¥L.’ Brown—John, Assistant Professor of Political
Sc1ence, Un;ver51ty omeindsor Professor J. R. Mallory, Chairman, De-
partment éf Egonomics and Political Science, McGill University; Profes-
‘sor A. S.. Ab » Faculty of Law,‘Univer51ty of Toronto Professor J. E.
*Kersell; A55901ate Professor of Political ‘Science, University of Water-
loo; Mr. €. %. Rutherford, Rev151ng Officer, Department of the Attorney-
General, Government of Manitoba; Mr. Ca B. Koester, Clerk of the Legis-
lative Assembly, Government of Saskatchewan- and Professor D. J. Baum,
VlSltlng Professor, Faculties of Law’Admanistrative Studies, Environ-
mental: ‘Studies,, | York University. The departments appearing were Trans-
port ManpOWer and Immigration, Justice,nand the Pr1vy Counc1l Office.

10In its first report, concurred in“on- November 18, 1968, the
Committee recommended "that it be empowered- (1) to.send for persons,
_ papers: and .records; (2) to print such papers an& ‘evidence as may be off
dered by the Committee, and that- Standtng order 66 ‘be suspended in re-
lation thereto." 1Its second report was concurred in on February 17,
1969, ‘and_in it the Committee recommended "that it be empowered to sit
while the House is 51tting, to sit during periods when the House stands
ad journed, to delegate to subcomm1ttees all or any “of the powers of the .
Committee except the power to report direct to the House- Qp retain the

- . ,ff?.
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sefﬁices of Cbunsel'and Assistant Couhsel." (1bid., November'18;'l968,
and February 17, 1969, pp. 2833, 5571.)&.For texts of these reports,
see Statutory Instruments Committee, Minutes, November 13, 1968, p. 1-4. -

1 . Lo . . e -

Some discretion was required in assigning numbers of columns
to individual members. For example, comments by MacGuigan which were
obviously made -in his capacity of chairman were excluded, as were a few

'briéf'but“irrelevant remarks of some other members.

2 ) . N . - . ’ A - . . .
For a partial list, see Statutory Instruments Committee, Min-

utes, (Appendix "I"), June 27, 1969, pp. 250-251. ’

Bibid., pp. 229, 231. u. of c. Debates, July 10, 1969, p. 11,085.

T
'

14 S AP o N el
Statutory Instruments Committee, Third Report, pp. vii, viii.

1SSee above, pp. 87-88.. :

- ..16Statutofy InstrumentsfGommittee, M{nutes, June 19,’1969, pP-

© 169-170. Some of the directives of the Marine Branch "are not ‘actually -
orde;s,"_said'Mr. Fortier'(DireCcor, Legal 'Services and.CounSel); but,
rather, "suggestions" to mariners.. (P. 168 ) ’

. . P ) b
. lebid,; June 26, 1969, pp. 193-209. The regulations allowed an .
- officer to adnmit ‘an applicant who was otherwise inadmissable, or to re-
. fuse admission to an otherwise “admissable applicant, provided that the
officer's reasons were approved by "an officer of the .Department desig-
nated by the Minister.m BRI SO

R

B81bid., p. 19s.
Yibia.

_ 291212,, Pp. 198;v19?, He added (p. 201L) that perhaps some of
these documenCS""bhght to be dealt with in a different fashion [i.e., =
as regulations] provided JF recognize the pitfalls of tying the admin-

- istrators of legislation into such a bind that in the end they wind up
not ‘being able to do what they think should be done because the law will
not let them." ‘ ‘ o .

2yia., p. 199. .. - .

e .

Z?Sta;utorz>1nsf§amen;s Committee, Third Report, p- 24,

’23,‘ » . . ‘ o ] .
" The ‘term "order" has been used to refer to administrative,

" judicial, legislative, and prerogative acts. - (See ibid., p. 12.)
, o I —_—

“Ibid., p. 13. -
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25Ibid., p.‘14u These legal consequences include (p. 15) the

requirements of the Regulations. ~Act,, exemption of subordinate 1eg1sla— -
' tion from the rules of natural justice,  and the fact that regulatrons
cannot be held invalid because of unreasonableness.
1261bid.,p'. 27. T . \
S . | , : »
7The Mlnlster of Justice was suggested as the f1nal authority.

McCleeve and Hogarth had urged that the Minister be required’ to. approve
\m'all regulations so that he could decide which fell under the’ Regulat1ons

Act. “(Minutes, June 27, 1969, pp. 237-238.)

2SStatutorvanstru'm_ent,s Committee, Third Report, p. 29.

29Ibid., pp. 10,-27.

Quoted 1b1d., P 29.

i gtatutoryrlnstruments Commxttee, Mlnutes, Apr11 22, 1969, p. 10.

Wbid-) p:’v‘zl. . - | ,v | o, . ‘
T lt_)l_d" p.' 25. * . ’

7v34R; E. Williams, ibid., June 26, 1969, p. 2G0. .

3S.Statuto'ry Instruments Comdgttee, Third’ﬁeport; PP 3Lr33,v39-46. g>

6Statutory Instruments'Comhittee;vMinutes, Junep27; 1969, p.
242 N

37‘Ibid., (Appendix "J"), October 7,.1969, p. 259.

' ,;8Statutory Ihstrumentsvcemmitteeg Third Report, pp. 39-40.-

9Statutory Instruments Committee,- M1nutes, May 13 1969, PP-
' 78-84.  Professor Abel saw 'mo impropriety . . . at allv ‘about subdele-t
. gation. The principle gf delegatus non potest delegare has now' been
accepted .as not app1y1u§§zo‘"the operations of government," he said. ‘
. . (May 1, 1969, PP 73 74_‘) R : A

‘ 401b1d.,—May 13, - 1969, p- 81. Turner made this suggestion latet
when the Standing Senate Committee on Legal and onstitutional Affairs
was considering Senator Martin's motion. (See below, p. 358 and Min-
utes of that Cpmmrttee, June 17, 1970, p. 6: :12). Kersell" told the St Sta- -
tutory” Instruments Committee that thé\British House of Commons scrutiny

' committee performs this review, function even though no provision is
‘nade in the terms of reference. (May 13,.1969, PP- 94-95 )

o : - ) . o

- ’ o Twe



1Statutory.lnstruments Committee, Third Report, p. 42.

l‘?'Ibid., pp. 90-91. These are'd15cussgd in the Report on pp.
33-40. B L S

’ - S 4

3Statutory Instruments. Comm1ttee, M1nutes (Appendlx "Jr), Oc-
"~ tober 7, 1969, p. 235. : : . \ :

QAStatqgory Instruments Commlttee Third Report, P~ '42.  The Com- .
mittee assumed that the Bill of- nghts would afford some' protection of
personal r1ghts and 11bert1es, “and it suggested that' a scrut1ny commit- -
tee consider whether these rlghts and liberties are- v1olated by regula-

' tions. (P. 79.) : S :

<451bid,, p. 42. By "
46See‘above,_p. 83. ” c o - .Qé,

47Statutory Instruments Committee, Hinutes, June 19, 1969, op.
153-159, 171 173 : , , N - ) . ~

£

48See aboVk, p; 81.'
49 . ‘ '
Statutory Instruments Committee, Exh1b1t QQ, pPp. 437, 1261.
v So‘l‘he 1967 study of the Government's White Paper on Canadian
Inmigration Policy by the Joint Parliamentary Comm1ttee on Immigration - .»
is an obvious example but ‘also a special case._‘Mr. Beasley, Director
of the Home Services Branch (Imm1grat@ 1) of the Department of Manpower -
and Immigration, told_the Statutory Instruments Commlttee that "sug-
gestions made by the [Joint Earllamentary] Committee during the hear- ~
ings were in.large part 1ncorporated ‘into’ the. resulting regulations of
October 1, 1967." (Minutes, June 26, 1969, p. 178.)
A‘k See the replies (Exhibit QQ) of the Department of Veterans Af-
fairs .(p. 1226), the Department of Industry, Trade and Commerce (p. 326),
the Department. of Agr1culture (p. 752), the Canada’ Council (p. 1833), o
and the War Veterans Allowance Board (p. 1189) :

v
.

51St‘atutory Instruments Committee5 Third Reportg pp. 47-48.

53Ibi‘d., P- 45?‘1~ o : T

. m——T T T T v o -

: . SAStatutory‘InstrumentsgggmmeEEETfﬂinutes,“Ap:ilm22;l1969; PP

- 14=15. E ' f-. T - : -

55 ,

T

P : -l.

"/);/;Stafutory Instruments Commit(ee; Third, Report, p. 52.

56Ibid., p. 53.
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@}mm., p- 57.
. _ ) .
58Statutory,Instruments Committee, Minutes, April 22, 1969, p. la.
59 . ‘ | |
Ibid., May 13, 1969, p. 88. -

0Statutory Instruments Commlttee, Third Report, p. 59. Presum-
ably, the reference is to regulations as defined by the: Regulations Act.

: 1Statutory Instruments Committee, Minutes, June 27, 1969, p.
222, : ' X ‘ 1.

62Ibid.,”(Appendix "Ji); October 7, 1969, p. 254. The circum-
stances are as follows: "(a) where not1f1cat10n or other form of commu-
" nication would be more appropriate; (b) where the safety and security
of the country or part of it might be adversely affected; (c) where
information might be- dlssem1nated which could deleteriously affect Can- ‘
ada's. foreign relations; (d) where the regulation involves the distri~ - .
bution of ‘information which might adversely affect the relations of B
the prov1nces inter se; (c) where the regulations are of limited appli-
cation and .involve the granting. of privileges or the ‘relaxing of rules; /
(£) ‘where other cond1t1ons from time to time necessitate that a regula’
t&on 'should be exempt from publication or that its’ pub11cat10n be post-
~poned provided that the prov151ons of the Regulations Act are complied
wﬁth (g) an eéxtension of the t1me normally allowed for the publication
iof %.regulatlon may be necessxtated where the matter is one of urgency.'

63At least three times during the Comm1ttee's hearings, MacGuigan

asked why all regulations and orders- in—council should not be published.
Dr. Baum suggested two types of exceptions (Minutes, June 3, 1969, pP.
146); J. Fortler, Director of the Department of Transport's Legal Ser-
vices and Counsel, saw no reason from that Department's point of view
(Mlnutes, June 19, 1969, p- 166); J. L. Cross, supported by Privy Coun-
cil President’ Macdonald,- suggested that the reason wds lack of general
interest .in many of these instruments (Mlnutes, June 26 1969, p. 220).
64The question of regulations' effective. dates did not’ arise .
durlng the Committee's hearings except in relation to pub11cation. Sej
for example, Kersell's comments. (Mlnutes, May 13, 1969, pp. 85-88. )

658. ‘Ca, 1967 68, c. 7, Se 6(2)- "Every enactment that is not '

'expressed to come into force on a _particular day shall be construed as-
coming into force upon the explration of -the da immediately before the
day the enactment-was enacted. " Section 2(1) prdvides that an "enact-

. ment"™ 1nc1udes a regulation and that. "to U in ludes t'to make."

66Statutbty Insttuments'pbmmittée ‘Third Report; pp.;54-56.

‘67For example, the Income Tanx"‘ Appeal Board repqrt_ed that 'our
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policy has always bcen to issue as few regulattons as p0551b1e " and
. the Department of:Regional Economic Expansion stated that many of its
regulatlon-maklng powers have not been used. (Statutory Instruments
Committee, Exhibit QQ, pp. 66, 1579.) A - .

£l

8Morden, "éurvey," p. 90. -Horden-elaborates on pp. 90-91.

69Statutory Instruments Committee, Third Report, pp. 60- 62 See
‘recommendatlon 19(9)(e)(11) on p. 93. ;. o
‘f 7OIbld., P- 62. The Govermment's answer to quest1on seventeen
stated that the only'inhibiting factors are- purely adm1n1strat1ve.ﬂ
A‘(M1nutes [Appendlx ngel, October 7, 1969, p. 254, ) :

[ lStatutory Instruments Comm1ttee, Mlnutes, June 27 1§69,fpp.“
235.236. . - . S L

2Statutory Instruments Comm1ttee, Th1rd Report,,pp. 64-66

. o . N -
: 73Statutory Instruments Comm1ttee, Hxnutes,‘Hay LB,_1969, pp, R
89-94, 100-101. ) . B L e
. ‘ ‘ . . . B ( _‘v 3','.‘ A;’ N . o rl " . . . . “, } ‘\.. )
A Ibid., April 22 1969, pp.‘32 33. ST ‘ R B
15 E T
Ibid., May 13, 1969, p. 89 - e e

76Statutory Instruments Commlttee;'Third Repbft;fp.'75-'”“

G fad -/
23 e

77Statutory Instruments Comm1tted, H1nutes (Appendlx "J‘), Oc-
e ——

tober 7, 1969, p. 255 i o N el -"~\ R l{_
78 [ e T
Ib1d., Apr11 22, 1969, PP- 13 14 N T X
. 9 - . ) . ;;\.ﬁ ‘ :
Ibid., pp. 16 17, 19. - E ‘. o S e
80yp5a., Pp- 16-17. oy o L

Iﬁld., June 26, 1969, p- 179.,
R 82
' Ibid., Hay 13, 1969, P 89
" 83 o i
. Ibid., May 13, 1969, PP- 93 101 (Kersell) May 1, 1969, p.

75 (Abel), April 22, 1969, p- 39 (Brown- John). Kersell noted (p. 100)
_that the British House of Commans . scrutiny committee-avoids the proscrip-
tion of policy consideration by teportlng regulatxons that make unusual

or unexpected use-of "’ delegated aﬂthority. :

84 | » R
1bid., April 29, 1969, pp. 52-61 (passim).

o

X
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e

85Statutory Instruments Committee, Third Report, p. 75.
w ) ' :
~ %1bid., pp. 76-77. . . 3
- 87Abel felt that if his recommendations for the making of.regﬁé
lations were adopted, the only necessary post-review would be "the kind

of thing that the British.have for . . . abnormalities." Furthermore,
. X I Lo . . i
policy scrutiny wouLﬁWkéQﬁj?st impossible™ and contrary to the purpose
5 o+ 1n
;if'

of delegation. (Stai e Struments Committee, Minutes, May 1, 1969,
. 2 Minutes, May

Pl
PP- T1-72.) . R

Y

[P &

) ] A I ‘ ‘ ' . . "-\. . AN
- i 880ntario, Royal Commission Inquiry into Civil Rights; Report
No. 1, p. 377. - ' : I - o

—_— .

9S.tatutory Instruments Committee, Third Report, p. 78.

904p14d., p. 78.

1Statutory'Instrument:s Committee, Minutes, April 22, June 26,
1969, pp. 16, 179 (Brewin); April 29, 1969, p. 61 (MacGuigan). .

For enumerations of these criteria Se§~statuto:y Instruments.

- Committee, Third Report; pp. 69-70, 79-80; and Minutes (Appendix p'Ju),

October 7,.1969, pp.. 255-256..."(The Third Report omits three Man toba

criteria listed in theiﬁinutes;ﬂuaYHIS, 1969, p. 107.) The United King-

dom ;ri&eria.alsb-formwdgthgf'a$ié_gf Brown-John's proposal to the

Committee. (M¥nutes, Aprifl';‘~ 1969, p. 33.). .

"938tatutory Instrﬁhéqﬁ§ngﬁmittee,'Ipird Report, pp. 78;75. It
did not deny the possibility of some overlapping of its own criteria.

%bid., p. 79.

.
.o

_ 951bid., PP+ 75, 77, 80. Kersell was the only witness to urge '
in camera meetings. This was_ﬁhe'practice_in other countries with which
he was familiar, he said, and'he thought it encouraged informality in
_ meetings and in making. representations to the Government. (Minutes, May
13, 1969, p: 99,) -The'méétings of the Manitoba and Séskatchewan scrug
. tiny committees were @pen to the public. (Minutes, May 15, 1969, pPp-
112, 120.)y o o « ' o o '

I3

",' . . ’
6Statutory Instruments Committee, Third Report, p. 77.

”97Statutory71nstfumeqt§ Committee, Hihutes, Aptil 29,51969; pe
57. o o e .
. 4

98

Tbid., pp. 53-58, 71. B M

3

 P1big., april 22, 1969,'p.(13; It will be recalled that Arthurs

E

g - S -
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recommendcd scrutiny by subject-mgttcr standing committees.
. . e v ’

100 T : .,

Ibid., May 13, 1969, p. 99.

1bid., May 15, 1969, pp. 111, 115, 124.
w02, .

101

Ibid., p. 107. He estimated that fOrty-three regulations had
been amended and thirteen repeaied by the legislature as a result of
committee reccommendations. ~
1031bid.', pp.' 116-117‘, 119, 124. , )

T104, |
Sﬁatutory Instruments Committee, Exhibit QQ, pp. 53, 55 (De—
partment of’Commun1cat1ons), p- 1414 (Department of Transport, AldS to
. Navigation Branch).

-

105Statutory Instruments Committee, Third Report, p. 80. -

: 106St'atutory'Instruments Committee Minutes (Appendix "J"), Oc-
‘tober 7, 1969, p.‘256. The Government anticipated (p. 255) "periodic
reports at such intervals as . .. [ the scrutiny comm1ttee] may deter-‘
mine,' as well as ad hoc reports to draw Par11ament's attention to spe-

cific regulations.
~N

107

Statut ry_Instrumehts‘Committee, Third'Report, p.v88.'

10§Ib1d., pp- 88-89. The Commlttee counted n1ne statutes whlch

.contained provigions for annulling tegulat1ons the present study, counted
ten. “The discrepancy is, explained by the fact that the Committee - inclu-
ded one statute\passed during the 1968-69 session, and the fact that

‘two of the provi L
by the Regulations
liamentary affirmation of regulat1ons the Committee excluded the lerary
of ‘Parliament Act (R. S. C., 1952, 'c. 166, s. 4) which authorxzed the
speakers of both houses to make ré&ulatloné to be "subJect to the ap-
proval of the two houses of Parliament." :

lOQStatuto:y Instruments Committee:\gzgates, April 22, 1969, p-

23.
.“°1b1d._, May 1, 1969, p- 76,

111Ibid., May 13, 1969, p. 98. He noted that the “few occasions _

when' these motions had been carried in the British House of Commons were

the results of "snap votes." The ‘same reason applied to the failyre of :

effirmative res utions, he said (P. 97.)

‘ uzlbid”p_ 0s. T T .
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f113Statutory Instrumeﬁts/Committee; Third Rép&ré; p;)86:’ :-;:M

' 114ibid Koester commented that the shért sess1ons 1n Sask-;,’
atchewan made "1np0531b1e" ¢he use of annulment - and afflrmative resa-f
(Statutory Instruments Commlttee, Mlnutes, Maw 15, 1969, p.;

lutions.
116.) : L ol ‘-.H\, o ‘ ﬁk'“
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CHAPTER VII

THE-;SECGND SESSION OIF TH.E v'l"WEl\ITY-EIlGHTH
' PARLIAMENT (l969a70)

The‘survey of statutes in. force in l967 .68 revealed that much
power‘had been delegated to 1nd1v1dual ministers, the Governor-in-
'Councll,:and:otgfr agencies, Study of the debates of control measures
contained. in those‘statutes, hOWever, uncoveredvrelatlvely 11ttle de-
. mand for imprbvel scrutlny techniques.1 Nevertheless, the House of
'Commons established, upon Government in1tlat1ve, the Spec1al.Comm1ttee‘
on Statutory Instruments uh1ch.undertook the study dlscussed in the
last Chapter.. The present Chapter considers the nature and extent of

: G o

delegation, provis1ons for its control, and the concerns about subor-

dinate leglslatlon expressed by means of all the opportun1t1es avallable

£ N

'> to members of Parliament, 1n one full se551on--the second of the twenty-

e

:,elghth Parliament, which began on Octpber 23 l969,,and prorog;Ed\
: October 7 1970 ‘h rilf.n ??‘l';,b l, ’-“1§§;

SRS
Why was this session selected? In the flrst place, it
‘vfirst full session during whlch the House of Commons functioned under

d_the new rules passed in December, 1968, and July, 1969, second, it was

S - session of majority government “hhlch Canadrans probably regard as \ d

anormal or. at\least desirable"and third, this se551on predated passage -

.Jof the Statutory Instruments Act and estab11shment of the J01nt Com-

'.mittee on Regulations and other Statutory Instruments. Hopefully;

1600
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7
conclusions drawn from th1s case studv canibe "éxpected to have more

.‘\yo . .
general application. ‘ ’ :

A. Some Characteristics of Public Bills . o » S
on the Order_ Paper . :

As shown by Table 10' 96 (34 per cent) of the 282 public bills

placed on the order paper (exclud1ng B111 Cc-1 and B1ll S- 1) contained

enabllng clauses. Elghty-three per cent (60/72) of the Covernment

bills but only 17 per cent (36/210) of the prlvate members' bllIs were
W

included in these §1gures. One reason for the'great dlfference may be

that most prlvate‘members' bllls relate to a- faarly narrow/top1c whereas
Govermment blPlS are frequently more comprehen51ue;h Another reason
ma; be that the Government has a greater awarenessbbf the admlnistration
, requlredfto 1mplement leg1slat10n. A thlrdﬁreason might be that privateA
members try to av01d delegatlng author1ty.
Of the 73 b1lls which became law, 70 per cent (51 bllls) dele-
gated power.2‘ ‘This compares w1th 61 per cent (417/679) oﬁjthe 1967 68
'statutes~1n—force, and suggests that the ‘need for parllamentary scrutiny'
- of subordlnate leglslatlon 1s‘not decreasing. : S B 'F:;,
Although all publxc brlls on the order paper are included 1n |
the- follow1ng anal351s, 11ttle 51gnificance should ‘be attached to the
'Jfrequency or types of delegated power in those, especially private mem— /‘
bers' b1lls, wh1ch did not become law; This is particularly true of !
bills which went no farther than first reading because, in the absence /

“ [}

rof parllamentary debate, they may - have represented little if anytbing / '

o _ v ]
more than the views of their sponsors. . C = : /

. -
o
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TADLE 10

LLS? ON.THE 1969-70 ORDER PAPER

162

o Ry
' NUMBER OF PUBLI€

All bills

Total

Delegating authority
. With control provisions

First reading only"

Total

Deiegatlng authority

With control provisions

Befond_first reading, but

not law
Total

~Delegating authority

With control provisions

o,
Becoming law ..

Total

Delegating authority
With control provisions

Number of Bills . -

H. of C. Senate ‘Total
Gov't. P. M.P Gov't. P. M. Gov't. P. M.
58 207 14 3 12 210
49, 36 11 C. 60 36
15 1 A .. 19 1

3 174° .. .. 3 174
3 31 e e 3. 31
1 ! e A |
s4 2 1 28 6 26
5 4 1 . . 6 4
5" e .. . . 5 ..
50 9 13 1 63 10
A% . 10 .. 51 ..
. 4 14 .

10

K}

®Excluding Bill C-1 and Bill S-1.

b

“"P. M. indicates'private members' bills.

“The subject matters of twelve (including seven amendments to the -

Elections Act) vere referred to a standing committee;
in favour of acceptance by the Covernment
R. Stewart, called for the placing of membe

two were withdrawn
thlrty-seven, introduced by
rs of Parlxament on boards of

directors of government bodies, two were identxcal except for the1r

sponsors.

Four were not redeted from conmittee, one was not acted upon
at the report stage because 9f prorogation.

\\érf) : ,
Tuenty were talked o on second teading, one was defeated on
second reading, three were not repotted from commxttee.

f

-

4

Bill S-3 received third readlng in the Senate but'was.neplaced.
by Bill’ C-161 in the House of Cowmons. . ' ' P
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TABLE 10--Continued

gB1ll S-21 received third reading in the Senate but only ‘irst
reading in the House of Commons. ,

. BALL were | amendments U&;the Electoral Boundaries Readjust. :nt
Act. " .

This part of the Chapter follows the organ1zat10n adopted in
Chapter IT for discu351ng the 51gn1f1cant characteristics of delegated
2

power. Comments made in that-Chapter'concerning the propriety of cer-

tain characteristics are, of course, relevant here. " Following that

7. o ' L. , . 3 )
iscussion the presence of specific control measures is noted. As in
/ S . .

1. Delegatedrfower

(a) Recipients of del gated power
(i) Bills which became |law

Fifty-one of'the\hills which delegated power became law. all’
were’introduced’by the Government. of these, 23 delegated authority

solely to the Governor-1n-Counc1l while another 24 made delegations

: to the cab1net and some other agent. In other words, 92 per cent . (47/51)

of the bills delegated power to the cabinet. ThlS compares with 79 per

k]

~ cent (331/417) of the 1967 68 statutes-in-force.a
Table ll shows the frequency of delegation to individual minis-
ters (1nclud1ng the Treasury Board). Regulations under ten of the

twenty-f1ve statutes represeuted in this Table required the approval of
: cablnet or another mlnister.
. @ #

L : oy
| 3

» fi' ‘Four Acts delegated power, the exercise of uhich required”dhbinet
or m1n1steria1vapproval, to other agencies. ) - lg

ey
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TABLE 11

FREQUENCY OF DELEGATIONS TO INDIVIDUAL MINISTERS
(1969-70 BILLS BECCMING LAW)

Number of Statutes?2

Minister .Sole /One of at Total
Recipient Least Two
Recipients
Attorney-General - L 1 < . 1
Consumer and Corporate Affairs .. 4 4 °
Energy, Mines and Resources .. 1 1.
Finance’ - : 1 8 9
Fisheries ‘ ' oo l“ 1
~ Indian Affairs and Northern : ‘ '
Development ' : : o e 3 3
- -Industry . ' ‘ él' . e 1
~ National Defence _ ol ‘ 1 1
National Health and Welfare .. 2 2
National Revenue ' = .. 1 1
Public Works ("or as designated") . s 1 1
- Solicitor General .. 1 o1
Treasury Board. . | .« e 3 ‘ 3
'M1n1ster as desxgnated by cablnet - 3 ) 3.

Each of seven statutes delegated power to two ministers.. This
explains why there are thlrty-two Acts in the "Total" column represent-

R

ing twenty-five d1f£erenc statutes.

(i1) Billsvwhich went beyond first
reading but did notfbecome law -

The rec1p1ents of power: 1n these six Government bills and four

1

' »private members' b1lls are 1ndicated in Table 12

(111) Bills which did not proceed
beyond flrst reading

-
Bl

Only three Government bills were in this category. The Bail Re-

form Bill delegated power only to the cabinet the Tax Review Board ,

)

Bill, to the cabinec and (with cabxnet approval) the Tax Rev1ew Board;

and the Deuterium-of Canada_Assisq ice Bill delegated authorlty to

-the Hinister of Regional Econom1c Expan510n who. cculd act upon a- request
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TABLE 12

RECIPIENTS OF POWER (1969-70 BILLS BEYOND
FIRST READING BUT NOT BECOMING -LAW' -

. Number of Statutes

Recipient = o .Sole One of at
: ' : : “Recipient  Least Two
oo ' - o - Recipients

Governor-in-Council -

Government bills’ "jw‘:,;i 1 5 e
Private membersﬁ-gills - 1
. VA . 3 . ‘
‘Minister R _ , : e
Government bills - S e - - 52

Private members' bills : :oab 1€

Other,(with cabinet approval) -
Government bills - ; "o d . .
Private members' bills , . | 1 ..

Flnance (two bills), Agriculture, Treasury
Board, minister designated by ‘the cabinet. (Cabinet, -
~ approval required for one bill. ) '

bPubliC<WOrks;

K CSetretar‘y of State. : 0

of the‘Provinee Af hova Scotia.
Among  the thirty-one private members' bills were eighteen which;.‘:h
delegated power-to‘the cabinet alone' four, to the cabinet and another'}
' ‘body; and two . bills Whloh left the reclpient of power unspec1fied In‘J
three blllS, other agenc1es received power requiring cabinet or miﬁis-

terial approval for its use. ,Delegatlon to 1ndiv1dua1 ministers is
. U BRI
shown in Table 13. :

Con51dering all bills on the 1969 70 order paper which contained
enabling clauses, it is apparent that, the emphasis, found in the 1967- 68

"statutes 1n-force, on the Governor-in-Council as a recipignt of delegated

x’-s
R R
s o —
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. TABLE 13

FREQUENCY OF DELEGATION TO INDIVIDUAL MIVISTERS (1969 70 <
PRIVATE MEMBERS' BILLS NOT BEYOND FIRST READINC) R R

; Number of Statutes

Sole ~ One of at

Minister o s 'Recxplent Least Two : Total
kS //Rec1p1ents o T
- Agriculture . _ 1 . . 1
Consumer and Corporate Affairs e e L 1
National Health and Welfare, -4 2 Y .. 2
Trade and Commerce g 1. - 1
Transport ' 1 . . |
.-Veterans Affairs 1 . . 1 5
.1 o o 1 i

As designated by the cablne“

authority was continued.

. (b) Authotity to subdelegate power

Three Government bills which becéme Iaw, three others which qent

beyond first, reading, and three private members' bllls whxch rece1ved

4

first reading only,5 permltted the redelegation of delegated power.

: ' B
The rec1p1ents of subdelegated power are shown in Table l4. v v\\

o (c) Authority to make regulatlons o
' hav1ng retroactlve effect

The hmendment (c. 70) to the Canada Cofporations Act permitted
the Minister of Consumer and Corporate Affairs to make exemptions from
.the requifemeht to report or disclose inSide'interest in a company.

These exemptions could Mif the Minister so dec1des . . have retro-

spective effect" (s. 7)

_(d) Authority to impose penalties" for
contravention of regulatlons,

This power was contained’ih six, Government bills which became
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. -~ - TABLE 14

" . . FREQUENCY OF :AUTHORITY TO SUBDELEGATE (1969-70) -
- { -
- \/-' -t

1

‘Recipient of Redelegated Power
) (Number of Instances)

Reeipient,of PoweY .

b . .
NS EQ{Subdelegaté' Minister Other  Unspeci- - Total

ST kL L : , / #Body, - fied
pm=ee,Bil1l3 becoming law x ’ o o N X .
\ ‘Governor-in-Council = - e 2 « o o2 4
) . R ¢ o ) o ra - .
Bills beyond first readlngf
.Governor-in-Council . . ol 1< 2
' Minister, _ o e e 1 L e s "1
Other ..~~~ . T 1
o Q' S B LR
Bills first reading only ] )
‘Governor-in-Council el S 3 ... 3

g

aThe Arctlc Waters Pollutlon Preventlon B111 (c. 47, S. 26)
< ,autthorized the delegation, of 911 authorlty given to the Governor-'
" in- Counc1l except that spe§¥ﬂ1ed as the maklng of regulatlons.‘
: : e ;
bThe amendment (c. 43) to the 0Qil and Gas Production and . »
Conservatibn.Act denoted in two places (s. 6) the recipient as ..
'the Minister or such other person as the Governor in Council ‘
deems su1tab1e." 3
‘ SThe Federal Court Bill: (C 192, S 54) permitted the >
Gevernor-1n-Counc11 to empower people he thinks necessary to do
‘{certaln spec1f1ed things. R ,2
- ' : ~
e . . T L. } ) i
f;w,/tWO;Governmentjbili§;end'one privatemember's bilI‘whiéh3went-be9

:f }one;tirSt reediqé, enﬁ‘Si;Jﬁrigate ﬁeﬁberelftrils‘whieh Qere‘gfven&”.

‘_a’ignly tiret reedr?g; .T;ble 15 semﬁarizes.these deleéation;.-f v
o .A’eompariseﬁ of the'1967f68 etatutes;insforcevandhthe bi!ISrOHA‘
the 1969-70 order.pepgr sﬁows“e cohtrnued preferenee‘fOr statiﬁgvmaxr->

muﬁ‘penalties.V:ﬂdﬁever;.whereas ogly one Act»;é'1967;68vleft unspeci-
 fied the recipiernt, of pewer~to impose a penalty, only d@e,of the 1969-70°
;'-:bills did state the reciﬁfent.. ﬁg o S g

Yoo - S . -



. TABLE 15

o

FREQUE&CY OF AUTHORITY TO IMPOSE PENAITIES (1969-70)

L

t

' aﬁecipiént‘of Number Type of Maximum
~ Authority of Bills  Penalty . Penalty
' ‘ i : &\Pr%scrlbed Prescrlbed
. -Yesw ‘No Ye@g No.
Bills beceming law 5
A court , ' B 1 wa_o 1 - . 1
Not specified o 5 3 2 3 ?
" Bills beyond 1r: B C
Not specifled . - 3 v 3 o o .73 . .
p ’ K !
Bllls It only SR : . o~ '
7¢q Ngt spec;fxed 6 - 6 . 6 . .

“

of the sxx blllS which became law, the Northern inland Waters

B111 (c. 66, ss. 33, 34) spec1f1ed a court.as the rec;plent of author-

xty, th1s b111 ‘and three ‘others stated that v1olators are "gu11ty of

3
<

an offence pun1shable on summary conylct;on."u It would seem.that the»

&

“intent we s for courts of law to establlsh gu11t and pun}shment. The

. A 7
’other two of the 51x bills, however, stated only that v1olators are

> L «

. , e
liable to certain penalties.

S ER _NJ‘ﬁf.‘ o o Ll’éi-xi o T S
g K\l. . . L . . L “_‘ - '. j . :‘,;‘.-. ’ . o
(e) Kutho ty to Ievy a charge L oA T
B,yable to a public body - B LT

FE TR
‘- g - .

3 . | . K . N e - -
Seven bills’ which became law delegated this power, all to the
Governpr-in-council and all withont stating amounts or'maximaﬂ, Six -

charges were fees, four of them’ for letters patent. The seventh dele- .
gation, tantamount to the r1ght to tax, authorlged the cab1net to ex-

empt from, or determ1ne when tranSportat1on be glns or ends for the pur- -

pose of, the air transportatlon tax created by the Exc1se Tax Blll (c.
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7, s. 18[c] [d]). S : o -

Twe Government bllls which WLnt beyond flrst readlng were also

rgn %hls eategdry. The National Parks Amendment Bill (C-152, s. 4[1])

-
.

permltted the cablnet to make regulat1ons prov1ding for the voluntary
‘ payment of traffic fines;;and the Federal Conrt Bill (C-192, s. 46[1])
~ .

authorized, w1thout statlng maxima, certa1n fees and costs to be deter-
8
. mined by Judge-made rules.

Two pr1vate members' bills Whlch got no further than first read-

1ng authorlzedlthe prescr1b1ng of fees, by the m1n1ster (who i§ not

1dent1f1ed) under the Ralnmakxng Blll {(C-86, s. 5[1]), and by the cab- B

¢

inet under the Motor Veh1c1e Inspectlon (Safety Standards) B111 (C 108,

TS 3)-‘ No maxima were stated.
. . A}

(f)'Authority=t0‘impose a charge J\".<
- on the public revende( . - fb A ¢

' Twelve bidls passedvduring the’session delegated authority, ln e

“}:>some blllS to more than one body, to, impose charges on the publié rev- -

:.k\-

'dvenue. ’ Eleven of the slxteen delegatlons in these blllS W re to’ the

Go ernor-1n-Counc1l three were to 1nd1v1dual m1n1sters, one was to the
gmor-1 3

Treasury Board, aﬁd one. was to/the Cape Breton bevelopment Corporation
(whoSe}actions'required cabinet approvalxand.the recommendation of two
N . ?" . T v- ’ oL Q o Q& R

' ministers). The types of charges 1ncluded the guaranteeing of loans,

N -

the determ1n1ng of 1ntetest rates payable, the determlning of payments

to members of government boards, comm1ttees, etc., the making of grants

and loans, and the mak1ng of pension contributions. .

. Of the bills which. progressed beyond first reading, five 1ntro-

duced by the Government delegated this authori(} Of the nine‘instances,_
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three were delegations to the cabinet, four to individual ministers

. . . 7 . .
(three of them to the Mfnister of Finance), one was to the Treasury

’ \

Board,'and one was to the Board of Directors‘of the National Parks

\ - o : u
: )

t

L?asehold,Corporation."Host of the charges.involvedvthe determination -

‘.

of salarles payable to members of various bodies, but they also inclu- -
. . :

ded the maklng of gfants and loans.' The sole private member's .bill

in ‘this Category authorized the Secretary of State to make grants to

the Canad1an Herltage Foundat1on, and the Governor-ln-Couneil to guar<

-~ .

antee loans.‘ .‘._ ek Moundation and 1nterest thereon. .

';/“‘ Of two Go ernélnt bllls whlch received only flrst readlng, one -

permitted the cab1net to determxne salarxes and prov1de annu1t1es, and

%

the second authorlzed the Hrnlster of Reg1ona1 Economlg ExpgnSLOn to

. make grants." 2 N

. . . “ . a5 - . L3
d . . . i

AN

~ Gg)° Authorxty to make regulatlons which conf11ct
. with those made under other statutes, or
with other statutes themselves

-~ R - -

| Only the Canada Grain Bill (C- 196), a Government b111 whlch got

: > ‘n
t v N »

to the report stage, allowed regulatlons to conf11ct wltﬁ other 1egis-.‘

v " <
P . ey N . e H . \

latron.' Section 97 authorized the Governor 1n-Counc11 to‘do certain.

'“'B—L,‘ ‘ ! Yoa . s .
. things by order,'notwithstandlng anythxﬂg contaLned in ge Canadian
T e : : L ACTN R
ﬁwsigheat Board Act. L e » - é .
Ll : e

.

(h) Authority to amend the<parent Act o

2

The difficulty of prec1sely def1n1ng the conceptcﬁf‘"amendment"

®

cj'vwas noted in Chapter IL. Table 16 is patterned on Table 4. 10 The
L * :!' o

power to amend was contalned in thrrty-flve of the bxlls which were .

passed, in seven "hiCh'proceeded beY°“d first»reading, and in fourteen -

.
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TABLE 16

[3

FREQUENCY OF POWER TO AMEND PARENT ACT (1969 70)

! ' . Recipi nt '(No. of Instances)?®’
‘vAmending' Power " 1 Governor- Minister . Other
. : in-Council™ (incl. ~  Gov't.
o ‘ Treasury  Body
Board) '
"“Bills. becoming law _ ' ‘
Determ1na when Act (or Part) ) ' ' ‘ .
in force - . - 24 . . .
Determine when Act (or Part) ‘ ’ “b
terminates 1 .- o
Change schedule 1 .« e . .
Define words : 4 Sy 5¢ 1 e

- Adapt provisions of Act . 2 . . -

Extend or restrict ‘application of , . ¢
(or exemption from) Act or parts T 8 . 4 . .
'Defer implementation of, or ‘ o ﬁ o

"'~SUSpend, parts of Act » : « o 3 ) o e

~ Extend duration of Act beyond .

.. -stated date i 3» : ‘1?-4 . .'\\;; o .

 Repeal parts of Act .. " o oo 20 ce e ':\. . .
Change minister respon51b1e S o e RS Lo .. :

o . ' St
'Billé beyond first readingf : .
Determine when Act’ (or Part) e
in force N . ) 634 . . . e

 Change schedule: .« _°~  « 2 - 1 . e . .

. Define words =~ " - . o N 1 .. i .
Adapt provisions of Act o 1 .. R
“Extendfor restrict appl cation of . E L
_ "(or gxemptldn ftdm) Act .or parts; o 3{.* e e e W,;lfih'f
Do‘scmethlng "notw1thstahd1ng R :" “’“' A :

' anythmg in this Ace¥ ™ . o 700 1\} L. O o
W < T . P T
B1lls Elrstgreadlng only v T J‘.
Determine when Act (or Part) TR A .
in force = = 4 ‘c T 104 “ e et - 'f; .
Change schedule . S ' _lg . . . e

' D%fin ords - . .. .. o ' 1- .1 . o
"Extend or restrict appl%cation of ' ’ »

(or exemption from) -Act, or parts _ 3 01 o .N. )
Do’ something "notW1thstand1ng e e .

anything in th;s Act" B E 1 o« o -

aThe’delegaﬁidn of the same' type of émending power to the same

b . o
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TABLE 16--Continued

\

v o

person or bddx in the same Act is counted only once.

. bOnly 1f this determination ‘is made before the stated expiry date
fgfnt to Company of Young Canadlans Act, c. 5,’s. 2). :

B

ower delegated tq, the Covernor—in-Couno11 by ‘the Canada Water Bill
“S.4- 11[2]) to de51gnate dny federal. waters as a water qual1ty
mana ement area, or from the 3 ndment tr
ing Zones—Act (c. 68, . 2, & to prelg?
zones. ' Only expllcltﬁég

N

) dA proclamatlon extend1ng the Act's 11fe must be 1a1d before Par- .
liament. (Shlpplng Conferences Exemption Act, c. 72. 's. 14. ) @ T

“«

Although no bills made this. prov1510n,'severa1 left the deter-

«

. K[gko
AL but one were Government bllls.

e
© ~

&The Canada Gra1n Bill, (C 196) stated the earllest date that the

).1eg151at1on would be effective.” The sole pr1vate members' b111 (Ca35)
©in ‘this: part of the. Table 1s«on1y 1n th1s,category, ! :

W
b4

# "T\‘.'lr hNo“gﬁproval was requlred which' makes thls partlcular delega-

A.ﬂ,ﬂm e - . : :

tion the more significant. This is the Canada Graln Blll (C- 196), which
is in. every category of this part of the Table.’ ‘ a’

?All but one were private members' bills.

3

o . ./L..x .

The sole Government b111 (C1220) in thls part of the Table 1s

onlyuin thlS categorya : _' .- e : .

5

.o )
v k I N w o

kB C. Indian Land Question Blll C 50. This change is poss1b1e
only if ‘the affected Indians agrée.- ; L Lo

.

'thch received first reading only. Forty—elght per cent (37/73) of the 4’

bills passed in 1969 70 delegated thxs amending power wh1ch 1sﬂ§ much

higher proportion than the 27 per cent (185/679) of the 1967 68 statutes

in force. Expressed as per centages only of the number of Acts whlch

o
-

, contained‘enabling clauses, thc dlfferencé“ls slxghtly greater- 68 . per
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_cent (35/51) in 1969-70 a's éompared'with'éé per cent (185/417) in

1967-68. - . B .

l]

&

(i) Exemption from judicial review -

- No bills explicitly excluded“judicial review, although decisions

made under two of them which bécame law were to be "final and conclu-
s_ive."l'1 When Justice,MinisterbTurneridiscussed his Federal Court Bill

. (C-192) he noted that one of its purposes was to eliminate giivative

clauses and to emnsure that "in those quasi-judicial and judicial as-b §
- ) . - LRI

pects of administrative decisions there isjjudicial review so the rules

o : } _ '
- of natural justice can apply."12 Legislation to create the new Court
- t - . : 2, i . T )

was passed during the following session.
'None of the bills on theil969-70 orderApaper contained "as if

enacted by this Act' or "shall have the force of lawm prov1sions.

S
R ) : e St .
‘ . : . L ' v ) . <

-

(3) The generallty Qf delegated power
N

i* Table" 17 1nd1catesﬁthe frequenc1es of delegated pOWers based

';:upon the concept of: generallty developed in Chapter II.13 “

i

SRS 4 4 W111 be recalled that 1n his submission to ‘the %pgcial Commit- =

L tee on. Statutory Instruments, Pr1vy Counc11 Presfdent Macddnald stated

Athat most subJectlvely-worded delegations could be eliminated. In the

e o PN
o o

1967~ 68 statutes 1n-force, 24 per cent (224/938) of all delegations

‘were of a subJectlve nature; in the 1969 70 statutes, only 14.5 per cent
~ . :

. (20/138) were 1n‘.h15 category. _ C f T f?

»

As in 1967 68 most delegations in the 1969 70 statutes werg to

~

the_Governbr-in-COUnctl. \Hdheyer,fthe increased relative’importance "

'_of_delegation to ministerS\in@4969-70 teduoed'that of the cabinet. -

A}
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a ' . TABLE 17

L R s o 3
inNERALITY OF DELECATICN, 1969-70 (NUMBER OF IHSTI\NCES)a

N 7
‘Specified Spectfied Spec‘i“ed Carry out Act's : Total

Type of Rcclpfen.t' L Regulation . Furpose Subject (Part's) Provisions

. Obj. Subj. Obj. Subj. Obj. Subj. Cbj. "Deemed*® Subj. 0Lj. Subj. Total

I B R R Bills Becoming Law
_Governor-fn-Council, = . 42 ‘ 8 2 17 .. 8 .. A 6. . 81
Minister (incl. : . s . } ’
Treas. Board) .22 8 3 3 5 2 e e e - 1 30 14 A
Government body L. L. L. 2 P - A § 3 .. 11
Other 1 . - .. .. H .. .. .. e 2 - .. 2
Total : 74 12 11 5 25 2 8 e 1 . s 20 '_,33

Covernor-in-Co_un.cH 10 b R L 3 A.' . 1 .. . rs 3 ‘18
Minister (incl. : ' . L . - ‘ :
Treas. Board) : 6 3 . 1 2 .« . . . . s . 8 4 12
Government body - ed .. 1y . 1 .. .. .. 9 .. 9
i Other. . : . 1. .. | e | .. .. \ . | .. 3
. : .
1 s f . S . < >
Total 2% e 3 L t‘\.\ . BRI 7 e
‘ Bills, Firsc Reldijg Only : . \ ’ ‘ .
Geverpor-in-Councfl . 20 - 1° . 3 « s A R 3 3 35
Minister (incl. ) ) . B S e Co
“«Trzas. Board) 4 . k] . . 1 1 3 . R B S 12,
Covermnment tody 8¢ .1 5 B 1 .. e ey, SCTTIEE I (N R
Other s | e e . R TR SR
Unstated . ) 1 Foe e L B L 2
Toral . 3 P2 T S 2 ce o se s 61
2 g . ™ \7 q. . Q - - -
i . T - J s ] i : L
4'Al:hougl; the same gtneraH-tj of power %uy' have beer delcgated more thin once to the same mwd.iy'idual’g
recipient in a given Bill, it is includéd‘Th the.Table only once. = I C
: ‘h'rhese p;aveu are l'llkely b‘jcCtivt. The .column {s included to show the contrast with the corres-
poading column bf Table 5. . T .e . . .
; . L . [ S . .
¢ clnciudeq six delegations of authority. presumably to ‘cour-r.s. to impose penalttes. ’ T &
d]ncludes three delegations of authority, presumably to courts, to impose penalties. -

n'inc_luéen six delegavions of authority, presuinubly to-courts, to impose pcnalties,
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}fx‘This'is shown iy;Table 18.

TABLE 18
DELEGATIONS TO TYPES OF RECIPIENTS
© (1967-68 COMPARED WITH 19&@770 STATUTES)

1967 68 Statutcs—ln—ﬁffgg} 1969 70 Statutes

" Type of .
Recipient No. of Per cent ym No. of Per cent
: Delegétigps of Total ¥ Delegations ,of Total

‘Governor-in-

\CQUHCil ‘ t.~ - 687 73 ' o 81v o 5@
. . _ ‘ N
M{ﬁ{stet (incl. L o -
Treas. Board) 123 P &) | ' 44
Other agepeies 128. N 14 ;f : 13
Total . 938 - 100 | 138

)

- The 1ncreased delegatlon to m1n1sters is partly explalned by the’fact

B ﬂ
‘that; seventeen of the forty—four delegat1ons were made to the - Mlnlster .

o ' \ ) .' RO TR
of Flnance under amendments to four financial compan1es Acts. - This
shift in emphasis should not, therefore, be assumed to be a trend.

T . ’ . 1 - .

" 1In 1969570, there was'abmarked decrease in the delegation of

authority 'fto carry/ofit the provisions of the Act;" and an increase in’

the delegatiop of powst to‘ﬁake;speéific;teéuiations;{ TaB}e'19'5hows
- the ;hahged'patterq ofﬂdelegatibhlin term;fofﬁgeneralityl f;-

K
Y S . r s . [ v

e N s . . =

2. Provisions for Control

‘ Twenty bills on,the‘1969-70 order pépe;, all but one of which.
were Government measures, contained specific provisions to facilitate:

Pafliameht;ry control of subordinate legislation. .These proviéions“are

_sumqérized in Table 20.



TABLE 19 - "ffil' - .

‘ GENERALITY OF DELEGATION (1967;58 dOMPARED
WITH 1969-70 STATUTES)

Y
s _ i
. 1967-68 Statutes-in-Force 1969-70 Statutes
Generality of . .
Delegatlon No. of Per Cent o ‘No.  of Per ‘Cent
Delegations of Total Delegations of Total
Specified ) o
regulation - 3717 : 40 . 86 7 .62
Specified o A : q' , . J? .
purpose ' 142 15 16 12 .
Specified, " : _ ) >
subject | 136 © 15 S Y 20
Carry out'Act's o ' R —
' provisions. |, 283 30 . ' :f 9 6
Total 938 100 ' 138 -, 100

. (@) Requirement -to publish
. : ) ' : .. . 0 )
Because the Regulations Act required the publication of regula-

tions in the Canada Gazette withﬂn thirty days. of their'making, the

mentxon of, tabllng in 1nd1v1dua1 bxlls was redundant unless a dlffEIEHt/

requlrement was desxred or unless the subordlnate 1eg1slat10n to. be pub-
) . e I

- lished was not.a "regulatxonﬂ as. deflned by the Regulatlons Act._

- -
LI

Of the twelve bllls whi‘ch became law‘ ‘the pubglcatlon prov1sions_
';1n only the Canada Sweden Supplementary Income Tax Agreement B111 (c. 13

«

. S, 3) and the Arctic Haters Pollutxon Blll (c. 47, 's. 11[2]) appear to ﬂ.

_ have been redundant. In fourHother bllls, the requlred publication of
notices of the ;SSUanceaof letters'patent}incorpgratiné'edmpanies would'
-probably not have been covered by the RegulationS“Act.1§ qur others

specifxed the publicatxon of Erogosed rtgalatxons or orders.r6 A notice
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$\ © ' TABLE 20

' FREQUENCY OF CONTROL PROVISIONS (1969-70)

. o Number of Bills
Control Provision PR — - —
‘ . Becoming Law - 'Beyond 1r? 1r Only

Publish o 12 3 1
Table - 2¢. -2 . e
Publish and table : .- . . . 1
Annulment resolution . . - . : o .. . -
Affirmative resolution . Jd T el e : .o .

%one b111 co. cained a pub11sh1ng requ1rement for one section
and a tabling requ1rement for another séction. Both are included in

the Table. . . . : i

b'I‘he sole private member's bill.
Lcone of these contained two different tabling requirements.

dThe amendment to the National Energy Board Act (c. 65, s. 2)

'.permltted the Governor-in-Council to remove Board members, and the

amendments to the Yukon Act and. Northwest Territories ‘Act (c. 69, ss.
11, 22) authorized him to remove territorial Judges, both upon ad-
dress by the two ‘houses of Parliament. Such an address mist precede

- the removal, but it is analogous to an aff1rmat1ve resolution.

.of" 1ntent to exproprlate must under the Expropr1at10n Act (c. 41, s.

: 6[1]) be pub11shed not only in the Canada Gazette but also in at Ieast

one issue of a local paper. A copy of the notice must also be sené’to ’

B .

perkons who have an 1nterest in the property to be exproprigted, so

that objections'might‘be raised; ‘Finally, water quality .management

_plans must, under the Canada Water Bill (c..SZ, s. 13[2]), appear in

Ebe Canada Gazette, and for four weeks in a local newspaper, before

.3 -

receiv1ng minister1a1 approval. | - -

The pub11cat1on required by none, of the three bills which went |
L
beyond first readlng dupllcated the Regulations Act°17 that required

.by the Motor Vehicle InSpectlon (Safety Standards) Bill which received,

~r
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only first reading, was superflous (C-108, s. 13).

(b) Requirement to table .

"The Regﬁlations Act required‘the 1ayin§_3£)rqgulations before
S ‘ N

arllament wlthlq fifteen days after publidation or, 1f Parl1ament were

J&

' not then in QEsann, w1th1n the first fifteen days of the next session.

_None of thexfhree tabling provisions in the two bills which were

~f'giveh the Royal Assent was redundant. Tabling under the Sh1pp1ng Con-

/ oy

ferences Exemptlon Bill® (c. 72, s. 14[2]) was tequlred flfteen days

after a proclamatlon was made. Bccause the proclamat1on would have

o r

to be publlshed .under the Regulatlons Act, publlsthg and tabllng would‘\
p:esumably occur s1multaneously. The f1rstﬂtab11ng provision in. the
Nuclear Llabllxty Bill . (c. 67, s. 16[2]) requ1red the tabllng oflagree-
ments within flfteen days of thelr mak1ng, ‘the second tab11ng sectlon
(s. 29[2]) requ1red the tabllng of rggulat1ons "forthw1th" after they
vere,made.or, if Parllament we;g.no; then in segsion, within the firSt
fiftgt@ays 6fv the next. séssion. -~

4Ihev;ab1ing{specified by;thé tw§ Government bil}s yhich did ndt
become law was to‘o;cur,?in the Ea#é‘éf the Canada Grain Bill (C-196,
s.‘15[6]); wizhin fiftéen_éays after’régulations were made or after

the/béginning of the next'sesSion~ and in the case of the Federal

, Bill (C 192, S. 46[4]), w1th1n the flrst ten daysmof the ses-’

sioq next after regulatlons were made,

(c) Requirement to publish’and table»'.

Only the Tax Review' Board B111 (C 216, S. 11[2]), which stopped
Y

at first reading, combined publxshlng and tabllng. Rules,of»the-Board

“
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[ . . ) [ -

would not be effective until published in the Canada Cazette,”and'they

Qould have to be laid before Parliament within fifteen days of their

" making or of the beginning of the next ‘session. Because publication

would be required under the terms of the Regulations Act, that action

-and tabling would occur at the same time.

(d) Provision for annulment resolution

None of the 1969-70'bilis\pr0vided for this method of control.
. . v AN
. : NG

N

ke) Requirement of_affirnativé resolution » :
= T e 2
Although none of the b111$ wh1ch appeared during the session

RECH

included thlS prov151on, an amending bill (c. s.88% 1, 2) clarified
. AN ‘

9A

in two respects the requirement already contalned in the parent Custons
. (]

Tarlff Act. -F1rst, if the 180#day maximum life of*a cabinet‘order un-
v S [ , 1

der seetions 1 or,7 expired while Parliament was not actually sitting,

fi§ eenth day next thereafter that Parliament is 51tting." Second

/ ]

the required afflrmatlon of an exten81on was changed from "approval

————

The reason for'the second change\ﬁasxt% make clear the type of aetion_

F1nance, "that 'approval by Par11ament' means approval in the form of

. -an Act bf Par11ament, rather thn in the form of a resolutlon adopted

by both houses nl®

N o \

Y-

B. The Nature of Parliament's Concern =
Z\dwer, and

How much discussion was there of the delegation of p

. ' -, i ‘ . . . N . ) s_«'-v,
‘the adequacy of opportunities to hold accountable the recipients of ‘this

.‘ﬁarliament;eould now Etill affirm an extension if it acted hefore'"thé

\

1
i

‘_by Parllament" to M'resolution adopted_by both Houses of Parliame_nt."18 .

: needed.v "It'iS’my understanding,"'said'J. Loomer of the Department of -
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'Qothority? No member of Parliament whitewashed the ekisting situation,
Fl . A - . Ty

nor did anyone criticize the tenor of the conclusions of the House of
Commons Special Committee on Statutori Instruments. Indeed, that Com-
mittee{Pecame virtually a "motRerhood" symbol. A detailed account of

" the session's debate as it related té Egbordinate legislation and its -
) ) e - b .

. . ,
control is contained in Appendix E'ZO
S ) X
‘'The Tables in. tﬁis section are based upon the 1nformat10n re-

.

corded in Appendix E, and they are helpful in drawing several conclu;

' ‘ . . * ‘ . . ] .
It is important to recognize, however, that there has of neces-

' 21 :
: anﬂ Appendlx were’ written, the writer makes no claim_that
ﬁ LSO .

1. Members Participating

v

Whlch members expressed the greatest 1nterest,}n the matter of

subordinate 1eg151at10n7 Appendxx F shows that llﬁ-people made a total
" 0f '367 comments-<an average of about three remarks for eachbof one-
_quarterfof all our parliamentarians. However,‘the:Appendix makes no
{distinction between a”orief remark and a longer speech made.on the

I

same topic, in spite of the probab111ty that the latter tepresents a
greater degree of concern. Tables 21-25 summarlz% some of the infor-

mation contained in Appendix F. Iable“2l'indicates comnents by party. = .

: %
Some caution is required in interpretxng the "crltlcal support-

-

heutral" classification. For;exampl74 some of  the urging by Government

.._‘i,.,\ .- : D



' 181

o . TABLE®IL .
] “FREQUENGY. OF GOMMENTS, BY PARTY (1969-70) d
. Critical o%hcouft. -Support ;Gov't. g‘ .
Party ~ ~or Urging Gov't, Action or Pro- Neutral | Total
- ‘ © Action o posed Action = . -
C Houiguofréommong
Liberal ‘ L ““E? D :
Miniscgg@ \ .. T 38 2¢ 40
Parl. _Se\é'y. : . 5 l.; e 8 . . Kll’o‘
‘Backbencher - o113 A 6. ' 26
Total Libéral 18 " 53 8 " g9
"Coneervative e 112 : : B 7 _ 10 l29',x
. Ne Do P. 49 B -9 62
R"ir Cred. | B . \\\3 ) ) e e . S 1 -4
 Total H. of C. 182 64 28 274
W - . : . . . - 5
" Senate 3
‘z - i - - . ) , - - . —~ t Low
Liberal T 21 - 160 . 20 57
Ccnservative ,7 , 22 - - 9 .5 36
Total Senate a3 25 25 o3

/! ——— = iigF:“, ]
Y Totél.?arl’t” 225 g9 = & 36

- ’ x*&
}supporters, especially parliamentary secretaries, may in fact have been

/" Government propdsals in disguise rather than criticrsms of Government.zz'

Also, a few "critical" remarks were efforts by opposition members to V¥

increase delegation. Further, several "support" comments made by ‘the

opposition were. in reSponse to Government proposals eitner to limit"
delegation -or to strengtﬁin control measures in particular bills. Some

&
of thev“neutral" remarks ~may ‘have been veiled crit1c1sm or supgert of

. @«
the Covernmen . In February, 1970, Senator Martin moved that the Stand-

ing Senate Committee on Legal and Constitutional Affvirs studﬁmand make

A : ' ' ﬂ,~&‘ _ ’
islation. C ments

rao 'mmndations for Senate review of subcrd nate
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which, during the debate of that wmotion, expressed the nee%,for‘e,scru;

tiny committee are shown' in the table as “"support"; because of Martin's

posiﬁiehfin the ministfy. Howe;er, all of thcse caveats do nqt\qpsehre
?the fact;;hatfthe great:majo;ity of,comments yere‘cri;ieal of ;he‘sta—
vé’dgquO or ef.covernmene pfepeSags’(Zﬁs aslagainst-BQ.;support“ and
V-53."neetral":teg§rk§), , . : L S
- \ - ) . e
AlthoughALiberel.eiﬁfbenehers expressed41ittle intefest in the ’
. A

'question of subordinate leéf??atie%??it is" sxgn1f1cant that half of

their remarks were critical of the Government . At fifstjglance,°Lib:
, NE .

eral Senators appear to have been le constra1ned by party discxpline
than vere their Commons collgkgues- owever, when the cab1net (i e. the

'Governnenc itself) and their parllamentary.secretaries are removed from
the caitulation, the propOrtideﬂqf.Liberal comments which were of a ,
; o . i I . ] :

critical nature in the House of Commons is greater (13/26) than that

in”theiSendte (21/57)f‘vit»is~notesurprising that most of the remarks
méde b;7;§positiqn ﬁembers“in both houses ctiﬁicized;the Covernﬁent.. 3
( Aityeugh:one-quarter of the membetsﬂbf‘ratiiaﬁent showedisqme
inte:est;i; subora%nate legisla;ibn, only éboupyeﬁe-thiidjof theseff:ess

ess)-spoke more than twice. Tables 22 and

,.F 4 R e - - .
“23 | ama i the frequencies'of participation.

‘than  per cent of all

Thn disttiﬁutiod of comments:uhiéh'criticizedvthe status‘qublor'

b

P

‘;Governnent proposals demonstrates that‘relatively-feu members struggled

’for change. Thxs is sho#gyin Tables 24 and 25. Of the seventy-eight

;members who Qppeat in these ‘two Tables,'only eighteenﬂfrom the Commons’

and four.frou the Senate nade noré/than two critical rematks.?a' During .

UN

. the debate of Senator Martin's nbtionELQted above,-Seuator John Co blfyv

~
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' had suggested that’ therc é1ght be times when the House §f Commons, be-
caﬁﬁé of the lack of continuity from: Parllament to Parliament,\would
have 1nsuff1c1ent interest to maintain a vi;ble scrutiny commit:tee.25

On the basis of these Tablgs it would appear that he should be equally

'concerned about the Senate's interest.

R S | TABLE 22

NUNBER OF COMMENTS PER MEMBéh HQHSE OF
-~ COMMONS (1969-70)

N o : Number_of Members, by‘PaftyN
Comments R Liberél : ' . E : »

per member . - - - - Cons. N.D.P. R. Cred. Total
‘Min.  Parl. Back- SR '
Sec'y. bencher

1-2 7 4 20 16 7 2 s6 ~
3.4 Y, 2 4 1 6 6 .. 17
5‘6 2 L) L I - - 4 1 . - 7
7-8 L L] - - - L) 1 g . L] 3
9-10 .« e . . e o e l.‘v . . . 1
11-12 1 L 3 - L ] - - - - - L ] - 1 -
13-14 - - - L ] - - - L ] L ] - 1
15 plus . .« . .. - 1 . . . e 1
o TABLE 23 |
* NUMBER OF COMMENTS PER MEMBER,
SENATE (1969 70) .
- Number'ofiﬁembers;
. Comments A\A by Party } -
* per member ——— . L

SR : JL{;eral " Cons. = Total = R '

1-2 ' 11 6 17 T

5-6 1 .o e o

, 7-8 2 1 3
. . 9‘10 1 - - . 1
11-12 PO 1 1-




' TABLE 24

NUMBER OF CRITICAL COMMENTS PER HEMBER,
. HOUSE OF COMMONS (1969-70)

\

7 , .
T Number of Members, by Party
Critical . .- Liberal =~ _ CGons. N.D.P. R. Cred. Total
Comments;, - 'Mln. Parl. Back- '.ﬁt~\_
per, member S .
L Sec'y. bencher S
1-2 e 1 100 16 10 2 39
3 4 . . 1 . : . o . : 4 {\{;:}‘ s e 8
) 5 6 L) . - L - L] 3 —3 - - 6
7-8 & L. o e 1 1 O .
9 10 L L] - . - - 1 . L] - - 1
1 ]_US e h. Y » o 1 . ». . l
Total -« .. 2 ., ‘10 . 26 17, 2 57
. . — . Z e e = Y ——
7
TABLE 25
' NUMBER OF CRITIC NTS PER NEMBER, _
' SENATE (1969-70) o
o N Numbetgof Members,
Critical by Party
Comments ‘ -
per member: Liberal\ Cons. . Total
‘ 1-2 2 s a7
3-4 .. 2 2 '
5-6 . 1 .. 1
7-8 L] .; L .. L] L
9-10 . .. 1 1
" Total o138 21

The members who expresSed the greatest interest in subordinate

leglslation were Baldw1n (forty-two comments), Marcel Lambert (thirteen-‘

o

comments), Turner (twelve coments), Brewin (nine couments), and Sena-

\'

Y

'tors Grosart (twelve comments) and Martin (ten comments)
Almost half of Baldwin's remarks consisted of repeated attempts,

mainly during second reading debates and by means of question time, to
. \ . - . '
. e
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. Secure a Covernment commi tment to.imﬁlement the report of the Statutory
Instruments Committee. - For example, early in the session he was asking

if the Covernment intended "to move shortly" on. the‘recommendations.f
18 - X

By June, however, he wanted to know ''why the Government is afraid to

'implement the Committee's propoSals which 1mpose such a wholesome re-

\

- 26 :
straint upon exce551ve and dictatorial government author1ty." He

became "confident that we shall reach the end'of the-session without o

. . ) N B . . N /’.
action being taken," and that ‘the recommendations "will go down the/

His other main theme was criticism, notably during second read-

fl;ggdebates, of the amounts. of authority for which the Government

e, and that the minister "look at this nestion before we come,to"
mmittee st'age?8 Hovever, he later condemned the Governmentvas'
vu&gzahy;‘avaricious, grasping for power, secretive,-incapable of pro—A .
ducing'the freevand open societyithatéve must have."29 Baldwin ex-
pressed”little interest.in?speciﬁicacontroi.devices.
| . ﬂarceleambert-divided his comments'fairiy evenly among‘thel
second reading and committee stages of bills, and tne estimates.' He '
_was especially critical of vague and exces51ve‘dele§atron, and of
"ministerial discretion piled'on the ministerial discretion."30
The Only-Liberai'invthe»Commons_vho_showedimuch,interest was
'.JustiCe»Minister Turner.:lﬂalf of his remarks3were statements that: the
Government intended to. act as soon ‘as p0551b1e upon the recommendatlons

~ of ‘the Statutory Instruments Committee. The recording of-only twelve

&
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-

comments is somewhat'misleading, however, inasmuch as on three‘occas-
ions he spent considerable time placifig the area of statutory instru<

ments within the broader framework of citizen protection ‘vis-3-vis
3y
the government. 1
' . . " ) ° . . . J .
Judging from his performance throughout the session, and from

his remarks made to. the Statutory Instruments Committee the previous

. session, Turner was clearly enthusiastic _about the Committee's recom-~

mendations. A later statement of his 1s entirely- believable- ny deeply
sﬁare :the concern' of members "relating to. the increase of legislative E

pomers being given to the executive without any realistic form of par-

‘liamentary co troll" Onevwonders if T rner might have encountered
. y r(./ o , - ‘ l‘l’ . . B

difficulty persuading his cabinet coileagues to'accept the recommenda-

"tions;;rlndeedjli. reSponse to this suggestion from Baldwin during de-

bate of the Statutory Instruments Bill the following year, the Hinister
& :

replied'

He is only too right. -As a matter of fact, I -am sure the only
reason the bill is in its. present .form is the fagt [that] some -
of my colleagues and some of the departments ‘have not fully
‘appreciated what is in the bill. Certainly I have recefved .
better treatment in Parliament than I received in back. corri-
,dor efforts to get this bill on the floor of the House.33

k Leading the New Democratic Party, but trailing the three men
already noted ‘were Brewin, 5arnett, ‘and Burgon.’ Brewin and Barmett
spoke mainly during the conmittee stages of bills,.and their.main _sub-.
jects were the Statutory Instruments ‘Committee and specific delega-.
tions., Burton Spread his use of the question period. evenly over sev-

eral specific topics.

In the upper House,.Senators Grosart and Hartin,made the~most

kY
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{Radiatlon Emitting Devices] blll)es it stands
3 he off1c1als- "You decide what the substance

ass th

!
i

A "M}(, 0‘/‘4‘:“ ® e 5 ® e e+ o o o‘ e * e 2 e ® o o - o
. l,hkﬁge to see it become a principle-in this chamber -

g thaﬁ 53. we Will not grant this wide authority at any t1me_ -
unless we, see t e regulations 4 o . e

apathy of all except Baldwin and, perhaps, Brewin.

-
N

‘ X : . s \ C e
e TABLE 26 '

COMMENTS BY STATUTORY INSTRUMENTS COMHITTEE
MEMBERS DURING THE 1969 70 SESSION

, .
\ . 'r

- o Member Party : Numbé;fef_Comments
Forest . - Lib. 2
“\Gibson - Lib. ..
Hogarth =~ Lib. | ’ .o
MacGuigan . Libs. .. 3
Marceau . - Lib. ' ‘ . .
Murphy  Lib. o2
Stafford Lib. - S |
Baldwin Cons. ' ' 42
. McCleave . . Cons. 6
~Muir, R, : ‘Cons. BERSS
Brewin N.D.P. ' e G

- Té€trault R. Cred. ..

&
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2. Debate Opportunities Used

* . . . ~

Comments made during the session have been classified according

;_to“the'debate opportunifies listed in Tables 27 and 28. No remarks

f; ieievant}to;thfs study were made during the House of Commons budget

" debate or Senate consideration of any committee report. - - -

- The three opportunities used most often in the Commons were

S

1i:thehsecondfreading}and committee stages"of bills, and the question

=
]

E’i}%griod;-.This\is to be'expected inasmuch as enabling clauses are di-

"rect challenges to critics of subordinate legislation, -and question

'
LATRN

‘}ftine”is‘frequently uSed to express criticismzof, or to embarrass, the -

Iy 6-5 .
\vaernment. \It is surprlsing, however, that although there must be
&

'.J : ! : ‘. °

many ﬁssues which members wish to raise, the ten o'clock adJournment :
' ' ¥

v 1

-—'.;u

f;was usedJso 11tt1e to discuss the question of subordlnate legisla-

P
tion.%

A s o

,/ As. might be expected, senators used the debate of the Honour-

, able Paul Hartin 's motion -more than any other opportunity. Otherwise,

E

the consideration of bills stimulated the most comment .
' v : | € omn

~One wonders if the heavy‘use made of the House of'Commonsfeome

mittee stage of bills, and to a lesser extent the committee examina-

o -

tion of .the estimates, was the product of the new committee system;36 :

Although procedure in Committee of the Whole House,is not as formal
as when ‘the Speaker is'in_thefchair;,%here-is less opportunity than in
' o R Y o ' ’

the smaller standing committees for meﬁhers'to'pursue‘matters of in-

terest. On -the other hand, a person who wishes to ‘ask ques?jons may S N

not be a membet of the appropriate committee. He max‘ nevertheless,

attend and particip\te in the discussfbn. . o b'
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B DISTRIBUTION OF COMMENTS IN SEN_ATE,‘BY DEBATE

TABLE 28

OPPORTUNITY AND PARTY (1969-70)

- < £ 190

\

Liberal? .‘Qons. Tetal
Bill = .

Second el E 9 7.7 19 28
Commi ttee g . 1P T4 14
Third readlng ' 1 o . .1
Throne speech .. 1 1
' Statutory 1nstruments study ' : ‘
(Senate debate) 31 10 41

Statutory 1nstruments study ' ~
(Commlttee discussion) . 5C - 2 7
Estimates ‘ 4 . o 4
Other : 1 . . 1
Total 61 36 97

.j_lalnqluding Independent Liberal.

¢

/

PIncludes two comments by Hon. J. J. Greene.

CIncludes‘_two comments by Hon. John Turmer..

* 3. Topics of Debate

11sted in Tables 29 and 30.

' (a) Most frequent .

,The most popular topic in the'House of Commons was the eitent

~

q{ author1tm-wh1ch the Government asked Parliament to delegate either
: /

~in spec1f1c bills or generally.

-‘critical) repreSented 18.2 per cent of all remarks, as coﬁpared with

‘a4

)

9.3.pér'cent.(nlne comments) gh the Senate.

forty-one references to the Statutory Instruments COundttee, ‘most "of

"which weret{;kely de facto references to controlygenerally and to the

. . \
close'behind were the

' Comments have also been classif1ed accordxng to the sub jects

These. »forty-nin_e comnent's -(moStly ,

'



J TABLE 29
,”. N A
ﬁ' n!snanou OF. oumrs IR HOUSE OF COMMORS, .- . '
S : j/ﬁ SUBJECT AKD PARTY (1969-70) :
( P . Liberal
. Subject : S -
. : Nim. Parl. °* Backbencher{ Coms.
. . Sec'y. .
Statutory Instruments Coomittee 12 3 ‘.4 2 22
Regulacions accompanying bills E IS 1 2 5
Irgulauous known as soon as L.
s " possible . ‘R . - .. .- 2
Covernment secrecy - - & . o -3
Amcunt of delegated auythority E 5 - 32
Control tecbniques ' ' _
Publish or publicize 2 .1 r 5 3 12
Table 1 - - 2 6 3 . 12
Regulatfons to committees 3 - - ele 2 3 .8
Annolment resoluticn 1 . - ) - - .- - PO 1
Affiraat ive resolution e . o - . e 2 - . 2
Weed for scratiny committee | -ernb. .-, 1 - - 5~ 1
Control, generally | e e e e 1 . & .- B 5

Characterfseics of dec lcgu ed

aatherity \

'’ Becipiemt . S | }- ! 2 - (" o 4
Subdelegation - , : e - - . - .. 1
Levy charge payab L >

peblic -body .- .- .- S | .- .. S |
Ispose charge oa public rev. e .. PRI . . 3 e - . - 3
Amend baremt act | 1 e e 6 2 . . 10
Exclode judicisl review 1 - - .- : .. <. .- 1
- Cemerality of delegatica: .. .- : .. ‘ 1 1 Cee 2

A specific delegation . . 2. 1 7 15, 6 L. - n

Beference to Senate study of - v ’ - ~
statutory iastiumcats - - . - - - 2 ... - - 2

- Permissive “may= 1 1 L I 2 - 3 < . e

(ubudsmen 2 .- 1 ) 2 1 1 7

' Civil Service dominatiom .. .- A | - - 1

Comsult vith interest groups -1 3 .-, 2 4 -1 16

Accomntability of gov't. agencies : )

(incl. Crowm corporctlcas) . e e e NE T ~ 1 1 - o 5
2 2 .- 7

Other ' 2 B | : P
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. _¢ . TABLE 30 | . .

DISTRIBUTIO' OF COdhEﬁ%S %~\SENATE, BY SUBJECT

AND‘PARTY (1969-70) - . =~ . . .
Sub ject L Party Total
- - - o Liberal? Cons.
—~ " . — n—
‘Statutory Instruments Committee " '8 . 8
Regulatlons accompanying bills-‘ 2 4 6
- Regulations known as soon as possible & 1
Amount of deleoated authority * 4 5 9
Control technlques : . o : ‘
-. Publish or ‘publicize - e e I 1
- Regulations to committees " . . « . D O R |
Affirmative resolution ' . D . 1
Need for scrutiny committee ' 13b . 4. 17 .
‘ Characteristics_gf delegated authority o _v ‘ﬁ.g/
~  Imposition of. p nalty /{ 2 - . -2 \k4*
Levy charge payable to public body of . . 2. 2 }
*. Amend parent Act’ 2 2 .. 4,\ ¢
- Exclude judicial review _ . 1 . v 1
Generality of delegation ' - 1 2  e3
A specific delegation . R 4 7
Reference to Senate’ study of ' ' :
statutory instruments . . e 8 . 5 13
" Ombudsman. . - T. e '; 2 1 "3
. Civil service domination "%fg_- & o 3 1| 4
Consult with interest groups ™ o 5 «e 5
.wAccountability of gov't’agencies-f‘ . o , _ _
(incl. Crown Corporations) o : 54 -2 "7
~ Other- L . o R .1 1 2
4 R :
Total - SR $ | 36 97~
—_— — weﬁiA —
L — 4
.Including Independent Liberal. S 1 -

bIncluding 1 by Hon. J. J. Greene and 1 by Hon. John Turner.

o ’
° - L ¥

In lud pg 1. by Hon. John Turner. L\

320

i?‘InCIUdiﬂg 1 by Hon. Je J. Greene.

need for a scrutiny committee in particular. In third place were the

?

.thirty-six remarks related to particular control techniques.‘ "The tela-
B B ) AR
tively large number of‘%omments made in respect df\specific delegations
: . A . : :5 & x.,.\ \‘2-'-:-'

. t‘.}.

.‘\

N
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I early in this Chapter”

w ! .

R E ,‘ , - | . "; , | 93
is to. be expected. v o N S :

- o . - . . . “ )

. The two most common topicé?in-the Senate were'direqtly relatéd_*Q

'to Senator Martin's motion and to/the resulting d1scu551on in
, - - o w -
the Committee on Legal and(Cbnstétutlonal Affairs.k_ - //
: ’ "
It is noteworthy that the Senate demonstra. .d the greater in-
. . . a
terest both in‘%pecifig’control techniqége (20 6'pé¥‘cent of'the‘total

l.,;

number of remarks as compared W1th 13. 3 per-cent in the,House of Commons
and in the characteristics of delegated author1ty (12 4 per cent ap

compared with 8.1 per .cent). However, it must be acknowledged that

the seventeen comments made in the Senate‘about a scrutiny committee(_f/ﬁ
- . . -

came during the’ debate of Senator Martin's motion and the éubsequent
. . . &
Committee J'»tudy. It seems doubtfpl that most of these remarks would ~

othetwise have been made. . ',ﬁ\\tf"“gi ' g LT

- \‘ ) . L ’ o e /
- There was no debate 1n the House of COmmons of regulations tabled

//\ N

under Standing Order 41. The reason m1ght have been either QOr 1ndeed

]
<

both) that members were unconcerned or that the tab11ng procedure is

hzk in it§elf assurance that members are made awar@iof regulatxons.
" N C L

. Seldom did a minister or parliament y secretary state that he proposed

- 14

to lay regulations on the table. I e Senate Debates' indicated when .

.0 . ‘ . ) «

N Lo

‘documents_were.tabled, but there was no discussion‘durimg the session. -

. : S ce o ‘ ,
" ‘Although the referral of regulations to committees was proposed
e _ . , : =S wa poses

~.

v

R : R . . ]
on’ several octasions in b?th houses, at no. time was this carried out.

&

(b) Bills with characteristics noted o e

-

Y

How many of the sixty—one bills which delegated authorxty and

>

were debated ‘(that 1s, which proceeded beyond first readlng), caused

- Q. . -
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- . ’ # ,/
discussion pertaining to the charactcristics noted in the first part

/
of this Chapter? This” information is shown in Table/31. Evidentlyl

. /
bl e

members,of Parliament did not think thdse qharacteristics were criti-

cal when the bills'containinguthén were being dfscussed.

o o o /{4

4. Topics of Debate'Relatéd to . 5
Debate Opportunities .

) " . . - . ' . ‘// . .‘ X . ’

Table 32 combines the topics o “discussion with the'opportu-

o

/,

nities used to raise them. The Tabl//explains, for example, that some
‘subjects were mentioned only or mainly at’ certain times. For example//ﬁ‘\
Government secrecy was considered almost exclusively during the de-

vbates of two motions for papers which related to that. topic- and the

(54 i

/
concept of an ombudsman was discussed in the House of Commons mainly

during the debates of Mr. Thompson's two bills. The importance i: the

.second reading\and committee stages of bills has already been no d-

©

this Table indicates that several topics were considered mainly" on

these occasions. . L ' .
3 . s . w

-On the other hand, the Table shows that.references to the amount

~. of delegated authority were Spread over several’ debate opportunities,
‘ SRS T
as were comments about the Statutory Instruments Committee.‘ :

&«

T C Conclusion o ° &
How interested was Parliament in the question of ShJ““dLnate

4
"

o legislation? In the House of Common;.it is evident. and not surptis-

.a" v

. ing, that one must look to the t o major opposition parties for ex-

\

” pressions~of concern. There wa less difference between parties in’ the

‘Senate, although Liberals made more non-critical comments than did
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DISTRIBUTION OF COMMI

House of (

Bills

Quest.

3r fThrone . Oral (Order ' $.0. S.C

2r Cosm. - Re-
o . port Speech .Quest. Paper) 26 43
" Statutory Instrnne%ts_dannittee 12 1 « .o 1 1 10 . . . . 1
Regulatiouns accospanying bills: 7 - 11 « e o ow o . s v e e e .
-Regs. knosm as soon as possible 3 e e ee e e ew 5 I
Government secrecy 2 ce e e e e e .. c e ee e
"Anount of delegated authority 19 15 e .2 1 3 .. .« o 2
Control technigies ‘ i ) B

Publish or publicize . 3 s s e e ee Y o2 R
Table . S “ e o e . . 6 .. . e -
" Regulations to comaittees - 5. e e ee e 3 e v ie e
' Aanulment resolution , - 1 “ e e . . e . . .. .. . .
Affirmative resolution - 2 J. .. ... . . .. .. - .
Nzed for scrutiny cul-ittee . S 1 .. . . .. .. . .
Coatrol, generally ‘2 .- . . e 1 .- . .- . e e e . .

Coar. of delegated authority —
Reclpignt . 4 “a e o e . . o . . .- . .
Subdelegatioa - + 1 e e s e e e~ Jeoa .. . . N
Imposition of penalty - e e « e ee . e o e . o .« » -
Levy chatge pay. public body ., 1 « s e = . o - o = o . . o
Inpose’ charge on public reve 3 .. UL L. - . - ..o . - . .
Amend paremt Act : & _ 3 s e e - . . . .. .. ..
. Exclude judicial review . 1 « e e .« o .o . o <. . .
< Generality of delegation 1 L' o o0 a . B
A specific delegation ' 10 10 c e e e 1 .. 1 .
Senate Statutory Inst. Study ‘e e’ e w ele . » o . 1 . o . . . .
Pemmissive “may" 1 7 c e e e aow .. e ¥ e e ece
Oxbudsman ' -6 c e eees ae . e e e .
Civil Serviceﬁoqiution Lo Ve ad .. S e eie e
Accountability of Gov't. Agen- ' . -
‘cias’ (incl. Crowm Corps.) - e e e e e e-a c e E e e e
Consult uith interest groups - -1 6 4 1 . o & . . . e
Other S 2 L
Total 3 83 4. 6 2 37 1 3



TABLE 32

SUBJECT ANDCDEBATE OPPORTUNITY_(1969-70)

L

Senate

Bills

Other

‘Ten

P.M. Est.

Other
Comn. Other

Throne

Sen.
Stat.
Inst.

Com.

Stat.”

Inst.

Es

rs Days Adj. . Studies - Speech Study .Study
e 1 .. ¢ <. LA T 6 .. 1
' ‘e . . s . e 1 . 5 1 .. . . .« .. .
, « e e . . . . 1 S « e e e Y
S | .. 4 1 153 1. .. e e e .
.. . o .. - e .. N 1 . . . . e .. o
. . . . .« o . o . e e e 1 .. e e e e'e ..
c e e e Ve e IR R B 9 & ..
2 . . .« . . . . D « e e el el
. o e o .;'".. . s . e e o . e o = -:-v l-- “ e “ .
. . o . @ . & . - e .. e LS .« - . .« " RS . . .«
“e e . .. c e e e e e e e e e 2 L. ..
« s e . - . . .. . l\l\_f... c e e e 4l
e e e 21 .. 2 e e e v el R
o . . . . o - = . . 1 s e - a . o .. . .
« o e - . . s e e e e ol 3 0 e
.« e e .. 1 B 2 ... 2
. v e - .. I 2 v e 3 .. 1
1 .« S .. . c e e e e .. . . 3 ..
- » . e - o . = L ) . = e = o LI . = 4 L I . =
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Conservatives. In both houses the second reading and committee stages

of bills were the major vehicles (except for the Senate debate of

Martin's motion-—probahlyvunique to this session). ' ‘r/ ,
Of the sixty-one debated bills which contained enabling clauses,

" fifteen escaped comment about those clauses or about subOfdinate leg- .
islation generally. In view of Kersell's statement that between 1945

/

]
/

~and 1957 few such bills e. :aped scrutiny,38 we may wonder if members

- . o . /
during this session were less interested than in earlier years.

L . Vs . “
ProfessorvKunz ha§*suggested that the Senate has been instrumental

in reduc1ng the’ amount or generallty of delegated power, or in 1mpos1ng

39 .
safeguards agalnst its abuse. 9 Although senators commented about-~
. : R

P
delegat1on, alluded to past trlumphs in curblng delegatlon or the
!

possibility of its abuse, and urged that the Senate be more insistent N

in the future inlreducing delegationsor requiring that proposed regula-

tlons be presented.&rth bills, they‘amended'nq billsfin this direction.
At the beginning of this Chapter the hope was expressed that

‘con 1u51ons drawn from the exam1nat1on of the 1969- 70 session might

have general appllcation to other sessions.f In retrOSpect, two quall-

" o .v | N ‘( |

'ficatlons appear to be appropriate. Firstﬁ the tab11ng of the Statu-
tory Instruments Committeelskrebort on-the last.day of .the prevlous
'.session (the da§hbeforeithe second segsion began)iapparently stlmulated
many comments ahout.control._‘Second;'senator Martin's February 18 mo-
tion calling for a Senate study of statutory instruments. and the de-.

bate which stretched over three months, might similarly have stimulated

'

thlnking and comments in;the'upper House.'

C N

" Subordinate legislation was not_a_burning issue, generally,‘
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speaking, during the session. Howecver, how many critics are needed,
. . . "J'J:’ .
o

and how intense must the criticism be, to make improved control tech-

.

niques worthwhile? Perhaps a scrutiny committee might increase some

~

members! éwareness”of and interest in the subject.
% '
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Footnotes
1It will be recalled however, that the debate of control pro-
visions is only one expression of concern, and that caution must be
exercised in drawing conclusions from it. See above, pp. 119-120.

2Eighty-one per cent (fifty-one bills) of the sixty-three Gov-
ernment bills, but none of the ten- private members' bills, delegated
power. In addition, all nine of the Government bills which did not
receive the Royal Assent contained enabling provisions.

3See below, pp. 175-179.

the proportion which delegated authority solely to the cabinet
was 48 per cent (23/48) in 1969-70 as compared with 59 per cent (244/
417) in 1967-68.  See above, P. 27. The exercise. of authority under
4 Acts required the recommendaéion of a minister or other authority.
5The last grodp includes Bills CQAZ'and c-51 (Metric‘System
Enquiry Bill) which were identical except for their sponsors.}
6On the other hand six bills, four of which became law, speci-
fied a delay before regulations became effective. . One other bill,
which- did not get beyond first reading, provided that regulations
would not be effective until they had been published

7However, the amendment (c. 6%§§ ) to. the Excise'Act re-
quired that the amounts of license fees. for the,manufacture of wood -
alcohol be determined by regulation.- '

8Although these rules do not require cabinet or ministerial
approval, they were to be laid before Parliament. (S. 46.)

9These are - in addition to the numerous delegations in the sche-
dules appended to the four appropriation bills. ‘
YSee above, P 37. _ : co ;10

.

. 11Northern Inland Waters Act, C. 66, S.: 20 Nuclear Liability
'Act, c. 67, s. 26.

12Canada, Parliament, House of Commons, Standing Committee on
Justice and legal Affairs, Minutes of Proceedings and Evidence, Hay 7,
' 1960, p. 26 22 ’ ! o . ».«‘ :

' 13See above, pp. 38-42., The delegations contained in the sche-‘
Tdules appended to, the 1969-70. appropriation bills are excﬂuded.

1[‘S. c. 1969 70, cc. 14, 16, 17 22.




> o

5. c. 196970, c. 14, 5. 25 c. 17, 5. 3; G. 22, s. 25 c. 70,

s. 33(3). This has been confirmed by J. L. Cross, Assistant Clerk of
the Privy Council. (Lctter, January 21, :1974.)

16S C., 1969 70, c. 30, s. 9 ¢. 37, s. 11(2), c., 68, s. 4;

c. 69, S. 26. The purpose of publishing proposed regulations--made ex—
plicit in three of these bills~-was to permit interested parties to
make representations.

17

Bills C- 192, S. 46(2) Cc- 197, s. 38; C- 179, s. 26(2).

18See Customs Tariff Act, R. S. C., 1952, ¢c. 60, as amended by
S. C., 1963, c. 18, s. 3, and by S. C,, 1968-69, c. 10, ‘s.. 37(3).

: 9Canada, Parliament, Senate, Standing Committee on Banking,
Trade and Commerce, Proceedings, December- 3, 1969, p. 3:9. See also
H. of C. Debates, November 20, 1969, p. 1177. Of the three statutes
in force in 1967-68 which contained this control measure, the Export
" Act referred to "resolution," and the Cusgoms Tariff Act and ‘the Library
of Parliament Act required the "approval" of Parliament. There had
‘been no discuss1on of different interpretations. ’

20The table of'contents for Appendix E is on P- 293.

21Some 26 000 pages of blllS and statutes, debates, 3Ad com-
mittee deliberations. : ’ ‘ . .

. 2An obvious exception was an amendment proposed by Cantin dur-
- ing debate of the Expropriation Bill, but opposed by his minister (Mr.
Turner) See below, p. 313, ) : '

23For.a disCUssion of that debste, see below, pPpP- 354-357}

24 Although the only remarks of R. Stewart (Lib.) were made dur--_
ing the debate of his resolution to appoint members of Parliament to
- government agencies, it should be noted that his thirty-seven bills
on the Order Paper ‘which were designed to accomplish the same purpose .
may be interpreted as expressions of concern about parliamentary con-
'trol over ‘the activities of these bodies. ‘For the motion, see bélow,
o P 340.

25Senate Debates, April ;3, 1970, p. 937.

_ ZQFor his questions and ‘the replies, see Appendix E, n. 193
27See below, P- 323, ' : b) ' | - ‘_ ‘f ,
28See below, o.\316..

2-‘;See beIou, p. 341.
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-

30For example, see below, pp. 320, 296.
31These were during consideration of the Federal Court and Par-
liamentary Commissioner bills, and when he -appeared before the Senate
Legal and Constitutional Affairs Committee as it began its study of

- the question of statutory instruments. See below, pp. 321-322, 331.
332, 357-358. . - :

32

H. of C. Debates, January 25,1971, p. 2735.

33Ibid., Harch 8, 1971, p. 4065.

Yy
L]

'348ée below,'é:‘g95. .

‘ 35‘.[ndeed, it has already been,pdintéd out that this opportunity
went begging many times during. the session. See below, p. 347, .

3 N = o
. 6A fewbills were considered in Committee of the Whole House,
‘but most of them were sent to standing committees.

5 ' 37See above, pp. 163-179. = .

38Ketse11, Parliamentary Supérvision, p. 115.

-ggF, A. Kunz, The Modern Senate of Canada, 1925-1963 (Toronto:

University of Toronto P;éss,_1965), PP. 294-304.

QOThe amendment to the Canada Shipping Act (Pilotage) Bill, per-
mitting the cabinet to tgrminaée certain orders before the stated ex-
piry date, appears to ha@e»been'the_QnIYAPOszble exception. See
- below, pp. 295-296. o |

o

L



CHAPTER VIII

: IMPLEMENTATION OF THE STATUTORY INSTRUMENTS
' COMHITTEE RECOMMENDATIONS

On June"lo, 1970, Privy Council President Donald Macdonald g#ve
the first official statement of the Covernment's intention regarding
the eight-month-old recommendations of the Spec1al Committee on Statu-
tory Instruments. It will be recalled that three kinds of action were
anticipated to 1mplement the recommendations--new 1eg1slation, tno}

. " . . . . 1
cabi?et directives, and the establishment‘of a scrutiny committee.

Figure I1 shows the stages governing the making of regulations and

other statutory 1nstruments under this new machinery. - » : ﬂ'\i\%%

A.JThe Statutory instrumepég/Act‘ ’ o - ,§§f
'%-

ments Act.: It-was given first reading in the House of Commons%of;
i agﬂﬁﬁé :

ber 3 1970, and Royal Assent the following May 19.2

’

“the definition of "regulation" and "statutory 1nstrument " this»ﬁct

differs in several significant respects from the Regulations Act. The. d'

»

new legis tion introduces to Canadian statutes the term "statutory in-
strument;" and defines it in Section 2(d) as ﬁany rule, order, regula-‘v
tion, ordinance, direction, form. tariff‘of,coSts or_fees; letters‘pa-

L

tent, commission, warrant, proclamation, by-law, resolution or other '

'instrument issued made or established" (l) in carrying out a power

.\\

202 TR -
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A

delegated by an Act of Parliamént or (2). by the Covernor;in—Coﬁ%cil

in exercising his prerogative -powers. Among the four exclusions from

P
ST

this definition (s. A d[1ii]-[vi]) is "(v) aoy such instrument . . .~

whose contents are_limited to advice or information intended only for
. R v ' . ' , ' . e
use or assistance in the making of a decision . -« - <" This is a sig- °

‘,nificant and unfortunate exclusion if it can be interpreted to iinclude

.documents, such as.the.instructiousfiSsued to immigration officers,

wh1ch had concerned the Statutory Instruments COmnuttee.3

The definition of "regulatxou“ is broader under the Statutory

ey .-

i Instruments Act (s 2 ) than it was under the’ Reoulatlons Act (s.
ments ace (o< 78]

Z[a]). In the f?rst place, the new law describes a regulation as a

statutory instrument made in the exercise of a legislative power dele-

gated by Parliament,_or an instrument the contraventiod\of which incurs

J/ a penalty authorized by statute; the Regulat1ons Act, on the other hand

ce 1ncluded only a "rule, order, regulation, by—law or proclamatron" made

\

] - } -

in the exercise of a legislative power or vhose eontravention was sub-

ject to‘a penalty._ Second, the Statutory Instruments Act includes "a

rule, order or tegulation governing the practice or procedure in any

proceedgngs" before  judicial or quas1-3ud1c1al bod1e5° the Regulatlons

Act excluded this. The two statutes arevsﬁmilar, however, in the ex-

I8

clusior >f terrltorlal ordinances, orders or decisions of judicial tri-

\ t

ﬁ\budals, .nstruments of eorporations incorporated by the Government of

Canada, and use of the Royal-orerogative,

- . . N . ) . I

'_fhe Statutory IuStrumeuts Act not"ouly inCludes more instruments

< within its purview than did the Regulations Act; it also provxdes greater

o

control of those instruments. Under the:nev'lav, these controls inclu—‘

P ' v
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ded 1) examinatlon by the Clerk of the Pr1vy Coundil "in/Eonsultation
with" the Deputy .inister of Justice, (2) registration b the Clerk

of the Privy>Counc11 (3) publication in the Canada Gazette which is

,distributed to a11 members of“ﬁ\}liament, (4) referral toga-scrutiny
v . Q I . &
committee which "may be_established," (5)

accessibil

Yy to the "\
p ,

public. Under the Regulations Act and itSw

B : ¥ / A
consu%tation w1th" the Deputy Minister of J{stice, recorded by the Clerk

- ¢

of the Privy Council, published in- ‘the Canada: Gazette, and tabled in-

Parliament. . . R Lol ' %ﬁ
. \ : T
' ’

The Statutory Instruments Actvstates (s. 3)vthat”a Proposed
“regulation" must first be submitted’ fof examination by the Clerk of

the Privy Council in consultation with the Deputy Minister of Justice

a

to ensure that o

(a) it is authorized by the statute pursuant to which it is to
- ‘be made; ‘

~(b) it does not constitute an unusual or unexpected usk of the .-

__+ authority pursuant to which it is to be -made; N, '

it does not trespass unduly on existing rights and freedoms

.. and 1is not, in- any case, jinconsistent with the purposes and -

,“3{prov1sipns of the Canadian Bill of Rights; and ' :

; ﬂfafthe form and draftsmanship of the proposed regulation are

i ﬁ?accordance with established standards.

The‘reg&&% 'on-making authority is to be advised of any inconsistency.

. B :
‘1f an authority 1& in doubt whether a proposed statutory instrument
1)

would be a regulation, a copy of that instrument is td be forwarded to

the Deputy Minister of. Justice who will make the determination (s. 4).

-

~y. The regulations under the Regulations Act included only item o
w/‘

< (d), above, as the criterion for examination, did not specify any action
to.eliminate an inconsistency; and-made no‘provision>for‘detekminin§

-
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//~Council, in the public interest (ss. 12 27[3]) B ttthe more signifi--

o

in doubtful -cases whether an instrument was a ®regulation.”

‘of their making be ,sent to the Clerk of the Prlvy Counc11 for registra-

) ' ' ~
tion (s. 5[1]). Statutory instruments which are not regulationJ:;égg// :

be registered if -they requxre publication in the Canada Gazette i ac—}

.cordance with an Act of Parliament or with a cabinet regulation mhde
““d%’-ﬁm'wﬂ(,g) of the:‘Statutory Instrumen'ts Act (s".v 6). If an '

unexamined. statutory 1nsUrument is presented for registration, and

o

the Deputy Minister of Justice has not under Section 4 declared the in=

[

strument not to- be a regulation, the‘Clerk of the Privy Council~may-'

refuse such registration if in his opinion the 1n$trument 'is a regula-

. : N,

f&on requiring examination (s, 7E1]) However, the Clerk must forward .

Ae!

any such instrument to the Deputy Minister of Justice who will deter- .

/m&ne its status (s. 7[2]) ‘ Although no regulatidﬁkis invalid because

»

it has ‘not been examined the Governor-in-Coundml may upon the recommenda—'

»
.

”tion of the’ Minister of Justice revoke an unexamined regulation (s. 8).

The Regulations Act provided that copxes of all regulations were

-

»3to be sent within. seven days of their making to the Clerk of the Privy

~ L %

Council for recording, but also thaﬂ regulati ns were not 1nvalid if

'?they were not.sent or recorded (ss.'3; 4, 5[1]). R

Q

A third method of control is the” requirement that "regulations"

be published in the Canada Gazette (s. ll) "In addition, the cabinet .

may authorize or direct nhe publication of. any other statutory instru-

&

ments whose publication is, in the opinion of the Clerk of the Privy

}

cant requirement from the point o£ view of parli tary control is -

LS

In the Second place,;examined regulations must within seven"days-
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M

that all members of Parlzgmengfreceivebe0pies.of-the Canada'Gazette
which contain regulations (s. l3[lj); B ‘: ’ .;f”"

., Under the Regulations Act, regulations were to be published
' within thirty days of their making (s. 6), and ‘within fifteen days of -
,publication they were to be laid before Parliament (s. 7). However,

‘_tabling involved only the depositing of regulations w1th the Clerk of s

-the House, and neither this action nor- the requirement that a record

of tabled regulations "be entered in the Votes and Proceedings of the

same day" ‘did much to attract members' attention. It will be recalled

. that copies&of the . Canada’ G>zette were to be delivered to members of

Parliament under the terms of the regulatdons made pursuant to the o

Regulations Act, but that this was nat- done.6
BothlActs provide that no'regulation is invalidebecause it-has'

" not been published. They also state _hat no person will be found guilty

e . )

~

. of: contravening an unpublished regulation unless (l) publication has
. been waived by the cabinet or the regulatipn itself states . a pre~publi-

B cation effective date, and (2) vit is7‘roved that at the date of the

alleged contravention reasonable _steps had been taken to bring the pur-'&\»é\

‘port of ‘the regulation to the notice of" certain people. There,isl how-if?
ever, a significant difference between the two statutes. The Regula-lw

, tions Act required that a regulation be brought to ‘the attention "of

v

the public, or the persons likely to be affected by it, or the pers°n o
;charged" (s. 6[3][b]).' The fulfillment of any one of these alterna-/y’ R

: tives, therefore, satisfied the law. Mr. Turner pointed out, however,

- -

that the first alternative might not give sufficient protection inasmnh

,' b

o

as a ano%ice may not ccme to the attention of - people likely to bewffected* o

Lo ’ . - I LT
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. : Fifth, the Statutory Instruments Act guarantees public access

'mattexf.

. 208

i .

~and that the third alternative migﬁt often be,impossihle to satisfy.v

That is why, he cont%ﬁued, the Sta utory Instruments Act requ1res that

a regulation be brodéht to the attention only of "those persogﬁ 11ke1y

o :
to be affected by it" (s. 11[2][b]) Thls alternatlve "brlngs about a

'measure of fairness and common sense.! -

7Y

=

Fourth, "statutory 1nstrumehts" shall, unless publlc access is

denied under Section 27(d), "stand‘permanently referred-to any Committee

of the House of Commons, of the Senate or of both Houses of Parliament

" that may be established,forzthe ourpose of reviewing and scrytinizing J

statutory instruments" (s. 26). No such committee was_envisaged by

~

 to. "statutory instruments " "subJect.&n any other Act of Parliament"
"and to regulations made under Section 27(d) of the Statutory Instru-

“ments: Act itself (ss. 24 25). The Regulations Aot was silent'on this

)

°
v

\.;It'Wfllfhave been noted that all five of these control measures

‘,embodied5in:the Statutory Instruments Aet-apply_to_ﬁregulations," and

~_ ="

that some of them apply also to certain other statutory instruments.

Within limits, however;'the Governor-in-Council may by regulation make

" exemptions from any of these control procedures, although the exempting

"regulation_isvitself subjeotdto eontrol( Under Section 27(a) the Gov-

ernor-in-Council may exempt ‘from examination a regulation or class of

S T . _ - B o SRR
. . Ce , SR e
regulation which is ‘exempted from registration, or which is exempted

..'from'publication because it affects only a limited number of people;s»'

o N . : : , , L - -
Under Section 27(b) he may exempt from registration a class of regula-.

v
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qyfion the registration‘of which is unpractical because of the large num-

ber of regulations in that class.g\ Under Section 27(g), and subJect
to any other Act of Parliament, the Governor—in-Counc:i may exempt from
publicatioh (1) a class of regulation which contains a‘large number of
regulations, (2) a,regulation which affects or is likely'to affect‘only'
. .a limitédxnumber of.prople (if "reasonable steps" have been taken to
:‘ notify such peopl of the regulation.s eXistence), or (3) a, regulation' 3

or class whose publication is not fin the cabinet's opinion) "in the

interest of international relations, ‘national defense or $ecurity or

-

‘federa1-prov1ncia1/\e1ationsr"

Finally, Section 27(d) augborizes the Governor-in-council to re-~ - <
strict public access to statutory 1nstruments if he deems such access
to be oot in the interest of international relations, national defense ‘

. A
or security, or federal-prOVincial relations. And he may restrict Te

access to statutory 1nstruments, “the inspection of Hhich or the making

of copies of Hhich is not otherwise provided for by law," if he is. sat-

isfied that such access would "result ‘or be likely to result in injustice

\_/

or undue hardship to any person or body affected thereby or in serious
S > .

- and unvarranted detriment to any such person o \body in the matter or
- ’ :

conduct of his or its affairs.vw (It was noted above that statutory
0 ’ '
instruments to which public access is denied are not referred to the

scrutiny committee.) ‘ “\L o S “ S
1 - -

By contrast, Section 9 of the Regulations ‘Act gave the Governor- ,

.-

‘in-Council unlimited power to exempt regulations from the requirements

'of transmission to and recording by the CIerk of the Privy Council, of
publication, and of tabling., The exempting regulation itself, houever,
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had to be'pubf'shed and tabled. S ' Y

Whereas the Regulations Act was s%gent about‘the effective dates
. A ‘

of regulations, the Statutory Instruments Act stipulates (s. 9) that a

regulation is not effective'before it iﬂ registered unless it expressly '
~ .

: states an earlier effectixe date or unless ‘the Governor-in-Council haSﬁ

y

exempted it from registration. The reason for an earlier effective

date must bf given to the lerk of the Privy Council but.in no event
can a regulation be madéy etroactive to a date before it is made.
Although the Statutory Instruments Act contains the potential
for greater sg tiny of subord:nate legislation than dld the Regulations'
Act, its perfor“\:ce is st111 to be tested Some of this scrutlny Wlll

‘\occur within the executive branch - but there should also be an 1ncreased

" awareness by members of Parliament of regulations made under the numer-

ous statutes Hhich delegate authority.’ Repla ment: of the general tabl-‘f

ing requirement by the distribution of the Canada Gazette to'all mem-
bers could contribute significantly to this awareness. Hhether it does

4 will depend upon the-time devoted to perusal of‘the-Gaiette,'and upon

r

. members' desires to overcome a natural tendency to be more 1nterested
in new’ legislation. Parliament's greatest asset, however,_should be
the scrutiny committee.

o The Statutory Instruments Bill was received by the House of Com- '

.

"mons uith general enthusiasm, mainly because it anticipated the crea-

i tion of ‘a, scrutiny committee. S«ction 26 was "the guts of the bill "

.jaccording FQJHt- Hccleave.lqy Irﬁnically,\the same prov1510n was the

T3 - o

_,:, . e e

source of, recurring criticism throughout the Bill's debate. Although'

BN ,4

the critics were unclear or 1mprecise in some of their details, the

o,
..
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substance of their 'demand was not--the Bill should specify ihe powers

SN

which the scrutiny committee would possess, especially the power to
: 1 ' o

reéommend ﬁhe approQal, amendmenﬁ; or gipeai, of fegﬁlations; -Tﬁe_cov?b
ernméht.wahted to'1eaQe the Question to the rules of the House. |

| Both Baldwin and Mar;el }ambertlmovéd améndments t§ iﬁsert'thié'
authority to recominend,11 althougﬁ they disagreéd as to'how‘recbmmenda-
tions w0uIa be implé@eﬂted,“ﬁalinn would have the.cbﬁmittee r end

to the Government, because he did not believe "this House.should‘ha_e{,
‘the right to vary or repeal regulations;" .He-wantéd'to know before
the Bill was passed "how far the government is brepared to go" in

grahting'power. o  the pomﬁitteg. 'nStanding by itself," he said, Sec-
ti6n126 was "u;ﬂies§."12 ' S } o N :
While agreeing with Baldwinfs_objective,}Ht..Turnet, who had

e ~

introddced:the Bi11,'suggés£gd that the powers of the scfutiny commit-

‘tee should be debated yhen the House'header'inttoduCed the resolution

» 1

to establish the'committee.13 He assured the Hodsé that

a resolution amending the Standing Orders with the effect of
establishing a scrutiny committee will :-be presented at this
session of Parliament to implement . . . the recommendations
of the Special Committee on Statutory-Instrﬁments,la '

Turner also-statgd.that he‘intended to have thé criteria_recommendéd

by”thé Statutory_InstruméntsvCommitteé_"setbforch in.an internal cab;

inet difective before reghtations.ar$ made anﬁidrafted in order to an-

ficipate’the critéria'whiéhrthe scrutiny committee would want to applyv
L s | '

~to those regulations."

 Lambert!'s amendment would have guaranteed the debate of anylscrﬁ:
tiny committee repoft-ﬁhich recommended "the’améndment,'réﬁlace&eht or
 annu1ment ofﬂany'statutbry»instrument,ﬁ and it prov@aed that_éuch debate -

Y
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zihall continue subject to the Standino Orders of the J\use of Commons,

until the report shall have been finally disposed of.ﬁ As interpreted

by Lambert, this amendment Would have permitted the House to act upon
o . o oo

/) committee recommendations.16 Turner stated that the matter of a guar-

A

— anteed debate should be leit "to the rules of the House and the reso-

/

Iution‘of the Scrutiny Comr_nittee,"17 although he might have: added that

-

the‘Goverﬁment was already on record as favouring the "setting aside
{of] a certain time on a regular basis for con51derat10n of the re--
ports of the [scrutiny] Eﬁmmittee.ﬂls However, he opposed the powers'

which Lam‘bgig,t wished_ to gra’nt to the Comons :

i { do‘no% know how we: could Jransfer from the executive to Par-. )_
" liament, th initiating measure either to pass or revoke [or,
’presumably, to amend]. regulations because of the blurring of
responsibility that produces . . . ‘
~ We have got to go on the assumption that the government
m"leill be properly responsive.to scrutiny by a committee of Par- -
= .liament.  If the government is not so responsive, it can leave .
itself ogen to a motion -of want of confidence in the normal
manner.

The main reason,for the Minister's concern, however; seemed to be his
» . fear that "the douse.uould be'flooded'with'resoiutions to,reuoke par-
hticular,regulationg and also [that]dthere wouid'be.uncertainty‘as to
whether any particular regulation was going to be valid until revoked
‘at some future time by a resolution of the House."2 Apart from the
fact that Parliament has the undoubted right to change or annul any
;* regulation‘if it-is_determined_to do so; Turnerﬂs argument has a num-
ber of obvious-ueaknesses.“in ‘the first place, Parliament wovld pre-
vsumably discuss only tégse regulations reported to it by.the scrutiny"

committee. Second, there must always be some'measure of uncertainty

because the authority to which_power has been delegated can itself



213

¥

amend regulations--indeed, the need for flexibilitybishen important rea--
son for delegation in the first nlace.‘ Third, avaambertfndted,'regu-~
'lations‘arerélways sub ject' to annuiment'by the courts at leasé on the
grounds of vires. And.fourth, |

how much more uncertainty would there be if, following the pro-
‘cedure outlined by the minister, a comnittee brought in an ad-
verse report with regard to one or more statutory 1nstrument7
The minister says that a respon51ble government or.a respon-
sible minister would see that there was adverse criticism and
would be moved to make the appropriate changes. But until

that happened there would be uncertainty in the minds of the
public.2l

Both Baldwin‘s and Lambert's amendments.yere defeated.22

Fortunately, there was no support for Mr. McIntosh's recommenda-

‘tion that the scrutiny committee "should have the power to take effect-

ive action after it has inspécted, reviewed and scrutinized."’

It must be strong and free enough to ride close-herd on all
recipients of Parliament's delegated'authority.and to command
their compliance and respect. . . . I‘repeat thet .to me the
essential feature must be that its findings, reports and rec- -
_ommendations carry with them some compulsion on the executive
or individual’ responsible member of the executive, the Prime
Minister and cabinet ministers, to take subsequent action.

More spec1f1cally, he ‘said that the committee "must be given pouer to

| direct the application as intended by Parliament."23v This iS'not, how-
ever, a power to be placed. in the hands of any parliamentary ccmittee.
: ‘mﬁ_ To the suggestion that the scrutiny committee have pover to re;

:;fernregulations to other stahding committees for-consideration’ef their
'ﬁmerit,u,Turner repliedglhat "this is a Questicn that can be discussed
emong the chairmen of committees ‘when the scrutiny ccmmittee develops

1nf1uence and prestige in this House."za

The question of the scrutiny conuﬂttee's location was scarcely
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discussed during debate of the Statutory Instruments Bill, but comments

) 25

e

which were: made supported a joint Senate-House of Commons committee.
4 ’ B o . :
lr,it will also be recalled that the Government favoured a joint commit-~
1 .
g 2 . M .
‘tee, 6 g ’ : . o
Baldwin urged that .the chairmanship of the scrutiny committee
" either rest with the opposition or, "at the}very minimum,' rotate among

. the parties.27 Turner believed that "this is something the party leaders
28 |

will want to ﬁork'out."

Although debate 'in the House of Commons cbncentrated on. the scru-

tiny c0mm1ttee, there were 'several references to the exempting power

Py . ion 27 29
given to the_Covernor-ln-Council by Section 27,7> several criticisms
-that®the Bill did not include all the recommendations of the Statutory
' 30 - o
Instruments Committee, and an expression of corcern that administra-
“tive interpretation could»result in some regulations not being "caught"

31 .

by the new legislation.

The only Liberal to participate in the debate (apart from Turner)
was Mr. Haccuigan, who had been the chairman of the Statutory Instru—-
- ments ,Committee.32 The Conservative Spokesmen were Baldw1n and Mccleave
(who had serV‘d on that’ Committee), Marcel Lambert HcIntosh, and Dief-b
enbaker.‘.Brewin (a member:of the,Committee) and Rowland'oere the New '
'Democratic Party critics;pfihe Social Credit party limited itself to |
va seven-line statement ih support of the Bill.33: ) o
Although opposition speakers in the House of Commons had criti-..
cized the Bill, they were quick to praise much that' the Bill contained.
'During‘the second reading debate in the Senate, however,vthe three op;

.

position senators who participated were entirely critical.
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Senator Grosart's»speech,aseemcd to. be predicated on the agéqc.
Y ‘ . ;;t; {
tion that the executive, if it were not Closely‘%Ontrolled 'wbuld-deulg i

liberately seek ways to evade responsibility. The Senatqm d1d note that T
T & 3

the Bill was a step, "albeit a halting and hes1tant step,%,ﬁowégd con-

_lggf-under Section 27f He doubted jthat there WQ§ QHQP,gOV
tivity thchAcoﬁld'not be interﬁretedias'relating to féderal-provinéial jjf
‘or interna;ional feI;tions and which, thérefore,‘could not be excfhded
from éoé;?nl:if the Government desi;ed. ﬁhiie he Qas critical éf ﬁhe
absence of avstatuééryﬂbase forvthé‘péwers of the propoSed scrutiny'
cqundttee,‘Senator-Gfosart.ackﬁowlédgéd Tdrnér's p}qmise in‘the House
of Coumnnswthat the éommittee‘s ﬁowérs would be déalt-with in the‘étand-

- gpgiotders. Héwever, he was unimﬁressed by the Minister's statement'.
that a cabiﬁet direcﬁivg w;§13§£estriét the insertioh of.cérﬁaiﬁ enéblF
ingvpowers into bills. = . : : f;m;*\g'

Senator 6'Leary?5 said he agreed.with.ali Qf,éenator'Grosartfs ' i'-

‘cgﬁmeqts; nit is 3.536 bill." Senator flyhn waé no more‘ém:husiast‘:.ic.‘3-6 |

The oﬂiy LibetaIAspeaker; apart froﬁ Senatéf M;riin'who moved

,:gééo;ﬁ reading, was Sé;atbr ;ohn Connolly who cémmenged that ""the en-
actmgnt:of thiﬁ'ﬁeésute wiil be g_mdst-ugeéul étép fqrﬁa;d in céﬁtrol-‘
‘liné deleéatéd:1egi§13tion;ﬁ37. . ‘ °‘..3L

| Hheﬁ Justicé ﬁinister Turner appeared:béfofe_ghé Senate Staﬁdf;g
Commiitee §n Legal_ahd Constitutional Affairs he oﬁtlined the 3111(; 
ﬁaig’pfinciple$.38  Sngrél'questions Qer; asged (ﬁéinly by Senafoyy

Grosart) bd.t, sutpi:is'ihgl?,.f théré was. no sig‘n.i'.ficant_ crtt'icism.'_@;é“j |

Bill was‘:gportéd Qithout'amehdment, and it received-third‘reading;after_
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only a short debate on procedure.

The intetest-shown'by Parliament during passage of 'the Statutory

-

Instruments Bill is encouraging, even though relatively few members

patticipated in the debate._ The House of abmmons filled fifty-four
.pages of‘Hansard; the Senate, twenty-one. In addltlon, discu551on in

the Aommons Standing Committee on Justice and - Legal Affairs ran to

'tweﬁt_iseven ages; in the Standing ‘Senate Committee on Legal and‘Con-
stitutional Affairs; to tourteen pages. Not only the‘volume of debate,
‘but also its sophistication, was greater than that on the Regulations
- Bill, Hopefullg,'all this indicates_a growing awareness of the magni-‘
tude and potential'dangers of subofdinate_legislation.bvlt-is unlikely
Vthat St. Lautent's 1950 suggestion, that.cabinet scrutiny of;tegula;
.tions,is.anvadequate substitute for parliameﬁtaryfreview, would have

passed unchallenged in 1971. » - v . — _ -

‘B. The Cabinet Directives = = .

The two cabinet directives‘which Mr. Macdonald had promised in .
~June, 1970, were contained'in a'single'document agproved by the cabinet
.on November 10, 1971."0 Although the  document has not been made public,

its substance has been clearly stated First, Justice-Minister Otto L

Lang told‘the-House of 001?9ns-that

w0

to be submitted to the Deputy Minister of Justice,. who ill,ad-‘
vise the issujng aukhority vhether they are in conflict ' ;
any ptovision}of the act or the regulations to which they resd
late, whether they are essentially legislat1ve in nature, :
uhethet their subject matter should be 'incorporated in regula-
tions and; if »80, whether thete is authority to make such regu-
’lations . e . el

o ' S L 2

Second, the Deputy Hinisfer*of JuSticea

the cabinet has dirEcted that all directives or gu1delin s a e/>

€ is writer that
SO
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the:powers.uhich‘are not to be conferred on regulation-ﬁaking authori-
| ties without éareful delibera;ion are "substantially'" those whicglthe
Governmgnt hadlregoﬁnmhded to the Scat;tbry Insctuments Commmittee,

. ~ .
plus "pOwe€>to fix by regulation rather than by the statute itself,
. ‘ ) , - . : .

the penalties for breach of a prohibitory regql;tion.az Those recom-

X

mended by the Government are as follows: A »

(a) power in a statute or in a regulation made tﬁéiéundeg to
exclude the ordinary jurisdiction of the courts;
(53 power to amend or add to the'gnabling Act or other Acts
-~ by way of regulation; |, - ' : :
(c) pbwer to make regulations having retrospective effect;
(d) power to subdelegate regulation—méking authority;
(e) power by Tregulation to imposé a charge on the public .
. » Yevenue or on the public other than fees for services;:
(f) power to make regulations which ﬁight trespass unduly on-
-~ persohnal rights and liberties; o '
(g) power to make regulations‘involviﬁg important matters of
. policy or principle.43 | '

. " X - - . 1%‘ )
These directives should Tepresent-a significant improvement in
-the total-machinerj controlling Subordihate legislation, élthough their

- full impact cannot yet be assessed. ' .

C. Establishment of the Scrutiny CGnmitfee_

On September 7, 1971, tﬁeanvernnehﬁ @éve'thé following notice

" -of motion: - Co : ' . . e : h ,}%

IFIhat Standing Order 65(3) Ye amenaéd.by'addiqg thereto the fol-

lowing: . : L » .
"(c) Omn Regulétions,and:othet'Statutory Instruments, to act
as members on the part of this House on the Joint Committee
of both Houses established 'for the purpose of reviewing and
scrutinizing statutory instrumenté standing permanently re-
. - ferred thereto by Sectiqanb of the Statutory- Instruments
. Act, to consist of 12 members ;" : ' , o ’
And. that a message be sent to the Senate requesting that House
, ‘to.unite with this House for the above purpose, and to‘select,
s .if the Senége deems itwadyisablezksome of its Members to act
- on the proposed joint committee.™™ a

'e]

.=t
R
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This motion was approved in a twenty-minute. debate on October 14, but
no one asked what the committee's ﬁoﬁéﬂs were to be.’l‘5 ‘The Senate agreed

' 4
the following week to part1c1pate on: the new Counuttee, 6 and, both

houses app01nted their members in Harch 1972 “

By April, .1374 this much heralded comnittee--""the guts" of the

Statutory Instruments Act--vas Just beginning its work but the criteria

\

to guide it review of statutory instruments'had'not yet been deter- -

o
mil‘led.'l‘a o

b..Conclusion

Although it is too early to assess the new mechanisms, a few
observations can be made. Hith respect to control within the bureau-

L

cracy, Mr. Cross commentsl‘9 that the examinatlon of regulatlons by his"

office has been "drastically improved " The. duties which Mr. Beseau

' ‘ e S
performed almost single-handedly have EEen assigned to a‘director*and -

five othér lawyers; Since the passage of the Statutory Instruments Act

H

' there have been "numerous" 1nqu1r1es by regulation-making authorities

to resolve doubt as to uhether certain statutory 1nstrumentslare egular
'tions. Furthermore, Section 7 of that Act, which authorizes the Clerk
of the Brivy Council to refuse to register statutory instruments,4has

-"resulted in'mnch greater care being’exercised by officials'in comply- .

N

1ng with the requirements of the Act before submitting statutory in-

strunents e « « for. registration.
The Deputy uinister of Justice reports that,_as a result of the

'one cabinet directive,
a réview was undertaken by the’ legal officers of all depart-
“ments of directives and guidelines issued by those departments.’
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o .
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O I am informed that in the course of this review, the depart-

ménts oved most guidelines or directives they were advised

\\\came within the Cabinet directive, with the\result that very
\few were referred to this department.

L _

Depending _upon what 1is meant by gu1deline;\and directives whichcipame

within the Cab}netfdirective,".it,appears.that Beseau wasjborrect in

his.susnicion7thatua number:éf documentsbwhich had not been submitted

for_examination.were; in;fact; Qf'a,legislative nature. - :
A;fhis writer;has‘notfreviewed’recent'statutes toddetermine the

.immediate effect of the‘cabinet directive relating'to'enabling’clauses.
- To what extent h?ve the recommendations of the COmmittee on Sta-

tutory Instruments been 1mp1emented2 Appendix G indicates, for each

5 1 N . ‘ - .

-

has been accepted that formal scrutiny of“statutory instruments by a
.—// .

e
™

parl1amentary committee is th%§only practical and systematic way to give’
. o 3

members of. Parliament the opport%§ity to react to these instruments.
Furthermore,ato improve the effectiveness of parliamentary scrutiny,
it has been agreed thatAenabling clauses themselves ‘should meet certain‘

standards, that there should be greater'assurance than in the past that é

o - . . ‘ Ll - ) Lo ) ‘ )
all documents of a legislative nature are subject to both executive‘and
legislative review, and that regulations must be more readily accessible.//“df

However, there remains a large gap in the control machinery in-

L

/,’

asmuch as most of the ‘xules which will govern the operatior of the

scrntiny committee have not yet been deten?ined._ The deernment has,

[ ,/

nevertheless, stated its Support for

R
- . [

P o

Statutqry Instruments Committee, and~for-anfeven more_inClnsive list of‘

- - TN e ~
‘scrutiny criteria.sl- It'is‘expecteg,therefore, that by the time the
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new Committee begins to rediew'statutory instruments, there will be

. few recommendations which_wili‘not~have been adopted.';However, only

éxperlencg %illvindiéate the full extent to wﬂich all recommendations
. . . . ' ¥

have in fact been implemented. .
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CHAPTER IX
" CONCLUSION,

L

 Subordinate legislation is a fact of modern life, and the dele-

gation of legislative authority to the executive branch of gevernment’
is not likely to diminish. However, this circumstance.doesvnoc imply

v

that Parlia@ent should délegate this pow: r.lndiscriminatelyf'dIndeed,
‘delegation should‘always reouire_justification by,chose wno,propose
! . : ' . Co : ’
it?'and the_power_so‘delégated should always be expressed in preclse
| language. dTheiwords of Sir Cecil'Carrvare/yorth recalling: "Inlgen-.
- eral; lf delegation of legislative power is mischieviOush[gig], the 4;
‘ mischief ﬁust orimarily havejbeen,done uhen tne Bill was passed'which_
conferred the.power."F . B
'Howevery ir ﬁ;sﬁ also be acknowledged'that the'exerclse of:tnis'
- power may be mischievous.. Because the exercise.of any d1scretionary
Iauthority can be abused most people today who discuss the "problew‘
'.of subordinate legislation are concerned not so much with reducing the

‘rfrequency of delegation as they are uith ﬂnoyrding safeguards agalnst
.-L"

abuse. 1f abuse could" be defined solely in terms of illegality, judi-

cial review would be a suff1cient ‘check. But if Parliament chose to
. il
Adelegate broad powers, especially in subjectlve terms, or explicitly
' ]«., . : §
“to exclude judicial review, the safeguard provxded by the courts would

(to the extent that these legislative techniques were not citcumyented v
v _ _ .

by thegcourts) beiseriously-curtailed;

c 225
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Tt ﬁas suggested in Chapter 1, hcwéVer,‘that abuse is not merely

. a legal ngfﬁ. The danger of abuse is thercfore related not only to the
. v i SN : PR ’ e
KT o

adequacy.of judicial control, but also to the extent of the delegation
itself, and*tn the'adequacy of executive and legislative control mech-

anisms. -

°  Members of Parliament demonstrated, during.the 1969-70 session,
some awarcness of the problem ofdcontrolling Subordinate legislation,u‘

1o
. e

but the amount of real concern which they ‘c essed was alarmingly

small. Even Baldwin, who appearéd to be mor®¥ concerned than most mem-

2
/

bers, allowed the issue to become a political football while»Parliament
o “ted the GoVernment's_reSponse to the recommendations of the Sta-’

) , o o _ v
clory Instruments CQmmlttee.

The present Chapter\\onsists of a br1ef summary of the flnd1ngs
\ 2 N -

'

of-this.study. It also contains Specific recouﬁmndations for the opeta;
tlon of the domﬁittee on Regulations and other.étatutory Instrnments,"&;\
lnasmnch as many lmportant decisions‘relating toethis Cqmmlttee have

not yet been made. Becéusé-of the centtaf_lmpcrtance, for this stnny,b

of parliamentary ccntrol; conclusions'pertainlng‘to that’conttol (to-
gethet with the recommendations with respect to the scrut1ny commzttee)

- are stated in the latter nart ‘of the Chaoter. The other elements of

I
control are considered-fitst. -

A. Extent of Delegation of Power

In the absence of guidelxnes for the draftlng of enablxng clauses,

enabling legislat%fn itself has, in thq)past, contributed to the poSSl-

billty of abuse. The unnecessary,variety in‘terminology; and the lack

of preclsion,,have-created uncertainty in some instances as tO'Hhethét .
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the‘requirements of the Regulations Act should be applied. ATheyshave S~

:aiso created dlfficulty in determiningvtheilegal limits of the‘delega—A
" tion. ’Tne present stndy‘suggests that these defects in‘enabling legis-
vlationghave resulted éenerally from tne failure'by'ParIiament‘to.appre-
ciate the need for nrecision; rather tnan from a desire'tobbroaden the
'scopekotldelegated nower. |

About_two-thirds of the Statutes of Canada delegate‘anthority,

mostlybto the Governor:in—Cooncil.'»Enabling clauses have a’nariety of
,characteristicsxand a wide range of generality. 1In spite of the claim

that the choice of recipient 'is carefully made in ea_ch'instance,2 i€

wouldlappear that authority could more often be delegated to individual
o~

ministers, thereby.expedltlng the regulat1on-making process, wlthout‘
Sacr1f1c1ng much control Cablnet action is.preceded by recommendations.,
from the appropriateiminlsters, and often is necessarily cursory.3 How-
ever,l%he cablnet should make;:tonfirm;_or.bevable to veto,regulationsA
‘which have sutstantial policf implications or which fall within the.
spec1fic types of delegation described in the follow1ng paragraphs. '
Although the delegation of author1ty 15 necessary in the modern
state, ‘there are certain powers which Parliament should delegate only
‘in exceptional circumstantes.‘.The Government has now recogpizeo‘this‘
faet in.its lisbvof powers whieh should not‘be‘delegated'except_after
earefulﬂeonsideration;a Perhaps the most offensive of'these are thel

‘.

’lpower to tax, and the power to Spend (except the making of routine
i o

I

payments)_from the public revenue. As pointed out; n‘Chaptet II it .

is'a-basie\grinc1p1e of our system of government that Parliament must.

’

sanction all income'received, ‘and all-expenditure made,;by_the'execu--

P
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tive.5 indiscfiminate delégatioh of the powers to tax andrépeﬁd would
, sgrio%§1y weaken éttempts by Parliament to enforce this_principle. For-
tqﬁatély, hoyéver,.this’type‘of delegation has been infreqﬁent. ;
Adthority t; make re;réactive regulations should_a?gp be avoided,
‘fgr the‘obviqug reason that beople cannot reasohaﬁly be madé_subject
to.lﬁw,ofiwﬁich they are unaware. It wi11 be recalled that the Statd-
'tory-Instrumentﬁ_Act proyideg'(s. 9) that'régulations generally‘become
effective_when they are-registeréd--twenty-threé days before'theyvmust'
be bublished. Ig may be argged.that publicatiéﬁ'shouid precedg.the
,'effectiveﬂdate.of a fegﬁlation,landrghere is merit\invﬁhe‘Statutdry‘Inf

struments Committee recommendation that individual Acts, or éven indi-

/

~vidual regulations, "should resort more than they do now" to this stipu-

i

1ation-6‘ Nevertheless, it is important_that thgré’is érotectién_against-
. conviqtién for Qiolating a fegula;ion thchbhas nog'beén bfought to thé:‘
attention of people'iikely to be affectéd‘by‘it.?‘ 1t is s#ill left to
individual statutes toﬁprovide, where necessa;&, fo:’ogher means to F\_‘
ensure pubiicity:as ﬁéil ;s.publication;
' vAltﬁough authority td'"amend“ ; parght Act by meéns of régqla-
~tions should be éranted 6h1y Qith caution, é;itié;sﬁ'of such gfahtg is
. too éenérhl'if if fails Eo digcriminétefamong'fypes of "amendmenfl"‘
The leasg dééi;able,types'are the aefining of key Qord;'wﬁicﬁlegtablish

the scope.of an Act; the making of tegulatiohs whith govern‘SituatiOnsv

ﬁo; cbvéred by an Act; the édapfihg of an Act's provisions; the alter-
o ing of an Act's appliqptioﬁ; the sq5pénding,‘repeéling, or deferring
"thgjimplémehtation of an Act or parts of it; and the .extending of an

 Act's life beyoﬁd its stated expiry-date;'>sdme of these.types of
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-
amendment have heendtoo freely authorized in the‘past. Less serious,
however, are delegations of authority to'ﬁ;ociaim.au Act in caseés
. where the nccessaryJadministrative machinery or regulations are not.
ready at the time-Royal Assent is giyen;.to‘alter a schedule; and to
change the-mihister responsible.'

It is dlfflcult to comment upon the proprlety of authorlty to
subdelegate rggulatlon-mak1ng power,-lhasmuch as de facto delegatlon

within departments is taken for granted However, an Act which expll-
| ! '
citly authorlges subdelegatlon should 1dent1fy the rec1p1ent of that
‘ (l - ]
redelegated power, 'Several statutes “do not do this. . Delegdtion of
'\ . : N F =< '
power to 1mpoSe p na1t1es for violation of regulatrons is Justifiable
\\ 'f ¥ L . - .
if the type and maxlmum of the penalty a1e stated in the Act, or if.
& . " | . ~ K
gullt is to. be estab11shed and pena1t1es 1mposed by courts in accord-

o
ance wrth»exlsting law; This practlce has not been un1(orm1y adopted
. _/v

Although members of Parllament cr1t1ci7ed ‘the Governmpnt during
. ' . ‘ :

the 1969- 70 se551on for propos1ng excessive celegatior in certa1n bills,

B 7" . 2
only once dur1 g the present study did thxs Writer find evidence that
’ ( )

members ° were, aware of the subtletles of the language of enabllng clauses
as discussed’ by Drxedgen.8 The exception was the Honourable Donald
‘ Macdonald's summary of Driedgerﬁs analysis in his submission on behalf

of the Covernment to the Commlttee on Statutory Instruments.g’ Dele-

3

.

gated auﬂhorlty should ‘be as speciflc as possible, 'Indeed, a.greater

.proportioh.(62‘perheent) of'ail elegationsbintl969-70 (as compared
. . ' : ) ’ . . ‘v ) N
with 40 per cent iu'1967-68) werd to make specxfic regulations.. How-.

ever, 20 per cent oE the -1969- 70 delegations (compared witht 15 per

cent in 1967- 68) were to make regulations "in relatlon to" spec1f1c

O
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‘On the othesvhand, there was a markedly sgailer proporsion ofu
delegations of power in 1969—76 "to carry out'the provisions of the
'Aet." 143 authpriey to make,this kind ef regﬁlationlis interpreted as
ad;hofizing only routine procedural fegulations; and is therefere-usob-
'jectienable, thefekmust be assurance iheﬁ qepartments'and other agencies
do .not follow ;he lead of ﬁﬁe Depertment of Manpowef and Immigration
and enact more substantial regu‘lat:i.‘.ms.l'1 HowevegL the Privy Counc1i
‘Offlce and the Department‘of Justice sheeld now be able,’under the Sta-
: tutory Instrgments Act, to provide grei&er safeguards.12
Inz1969-70 there wasyalso a smaller proportibn,of delegations
exbressed in subjectlve terms (14 per cent as compered with 24 per cent
in 1968). fhxs is most encousaglng‘lnasﬁuch as the proprlety of rege-
lat%ons should,‘wherever possible, be based.upo 'objectively-determined.'
criteiie;_.Delegetion in‘obiectiVe terms feeilitates not only‘jgdiciel

review but also legislative scrutiny.

B. Control by the Executive

EVidence collected-by the*Stétutoty Instruments Committee indi-

ey

cated that executive control of subordinate leg1slation; espec1a11y C
\ b

_ - ‘u, Ny
o ¢
by the Ptﬁyi/;ouncil Office, was dilxgenc and effect1ve.13 However,%

the s evidence pointed to the fact that the leglslatlve basis of

lis examination--especially the regulations made under the Regulat1ons

Act--and the size of staff assigned to the task, were 1nadequate. The

7

safeguard which Privy COuncil examingtion*provided against possible

’

abuse was largely the result of the job description as interpreted by'

the ASsistant Clerk of the Privy Council (J. L. Cross)vand the Legyl
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Adviser to the Privy Council 6ffice'(Paui Beseau). It will be cécallgd
‘.that‘Bcscau'interpreted "form and draftsmanship",tq include.leg;lity,
and to éuthor}ze his rejection of regulations Hhiéh, without explicit
statutory provision, subdelegated_p;wer or'vere retrogctive.‘ His' ex-
amination also appeared tobanticipate ﬁhe'ﬁew>pﬁligatidnlcreated byf.
the Statugory Instruments Act (g.l3[2])’"to en;ure.ghat‘. - . [the regu-
latioﬁj does notcconstitﬁte an unusualvor unéxpectéd use of tgefauthor_
ity pufsuaht fﬁ which it is to be made."14 The‘improvéd quality of ‘Q
_drafﬁémanship.which Justicé Hinisfer Turne?'nged to_éreate.Syr means
;f trainiﬁg‘séminars should.aid PrivyVCOupcil ;xamination.'
| Any définition of "regulation" e#pressed in‘tepps of légiﬁlatiﬁé

power requires an interpretation Bf the word "legislative."™ The diffi-

> . ~ R

~

culty which this presents has been discussed. Until recentlys fule- .
making authorities theﬁselves gave the interpretation for each instru-

ment, unless on their own'initiative they sought the advice of the Privy
Council Office. As a result, there was no assurance that all "regula-

tions" as defined by the Regulations Act were subjected to the require-

4

| ments of.that.Act.and'the‘Bill of R{ght$; vTh¢fexpanded Aefiﬁitién of -
the te?m'ﬁrgéulacpo" éoptained in tﬁe-Statuﬁéry Instruments A;t'v;ll,
hbﬁeﬁér@vresdlt-;n more instrdﬁgnts of #glegislatiy;,né§uré being ex-
amined. .v:._ , o .- : | »l.'l. _. v.  ;‘

a

Should Parliament delete the *legislative™ characteristic from

1

* the definition of "regulation," afd in So doing submit all statutory
instruments to the requi:ementsfof.the Statutory Instruments Act? Al-
| cernétively, should  that Act}require all statutofy,insttunenté to be _.

'vsquitted to the:P;ivy Coqn£il Office which would then identify the
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'"rEgulations“? Either change”uould‘ensure tnat\all legislative instru-
ments were made_suhject'to thevexamination provided-for by th%QStatu—
torlenstruments Act;"houever: because of the large vo lume of non-
regulation statutory instruments, both alternatiues wouldlrequire_a“

large expansion of the'Privy'CounCil office. In addition, the first

alternative would unnecessarily place'an intolerable burden on the .

_Canada Gazette. A third p0551b111ty would be the adopt10n of a prac—
tice analogous to that in the Unlted Kxngdom. Parliament would decide

“t

for each enabllng clause when a _bill is passed whether the resu?t1ng

S , .
enactments are to be 'regulations," other'“statutory instruments," or

‘meither. A disaduantaée of ‘this procedure-is that it could easily‘
spark dehates~ianarlianent retating to appronriate control techniques
of‘potential instrumentsnianddtherebi waste'valuable time.

It is'thfs uxiteé:S“ziev that the new definition of‘"regulation"
contained,in the Statutory-Instrunents‘Act is sufficiently broad.15
Thisﬁuiew is strengthened by the improved techniques fhr "catching"
'regulations.‘ In the flrst place, the Act requlres that author1t1es

‘ submit ﬁor interpretation by the Deputy Hinlster of Just1ce any pro-.

Aposed statutory instrument which might be a regulat1on but about whlch
‘»athejproposing authority has doubt. ‘TheVSecond technique relates to a
.{statutory instrument which'nustvhe published under the terms‘of,any Sa
S . S : o
other statute or: under the terms of regulatxons made pursuant to Sec-
:7iytion 27(3) of the Statutory Instruments Act and wh1ch must - therefore
f}be regiStered.‘ The CIerk of the Privy Council'may referfto the Deputy_
y__uinister of Justice such an instrunent uhich he belxeves to be a regu-‘

'_lﬁtion-; Third the cabfhe@'requires the Deputy Minister of'JPStice to -

o
Y - ] o~
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examine‘all directives and guidelines and to determine whether any are
regulations. ’
<

An assessment of these control‘teehniques will be possible once

"

sufficient experience with them has been gained. Cross reports that

n

& a A ' o :
"tWe mézhanics of review of statutory instruments.have been drastically
improved"; he adds that the duties which Beseau performed "are now
assigned to . . . a director, together with five other lawyérs.“16 If

some instruments of a legislative nature continue tO'elude examination
_ | - _ | . | . - |
by the Privy Council Office, then consideration should be given to a

requirement that all statutory instruments be submitted to that'offiee
. so that "regulations" may be identified.

The fact that the -Statutory Instruments Act places limits on
i ] ‘”w . -
the cabinet's authority to exempt statutory instruments from the sev-
eral control features of the Act is an improvement over the Regulations

-

Act uhieh contained no restriction; While there‘should be—little QPP°;YA

~.'sition to exemption from publication in the Canada Gazette “when many

~regulations are involued or nhen few people'are affected (provddeo'that
the people affected are informed of the regulations), exemption from

) Privy Counc11 examination for the same reasons is another matter.’ There
should be assurance that all regulations satisfy the examination cri- I1§

- teria.

‘.

C. Control by the Judiciarg f:‘h' ‘ :/;/f

In Chapter V it was suggested that consideration of the courts'

role in controlling delegated power is frustrated by the prohlem of de-

“fining the several types of authority.‘ Howevet, it was also noted that,
L , v

~, v B . . O e

\\\ S , : l;’ . -
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‘.

except in borderline cases, leglslat1ve power can be identified w1thout

.much difficulty.

Judicial rev1cw of subordinate legislatlon has generally been

. restricted to a determ1nat1on of whether regulatlons fall W1th1n the

i

\

Xscope“of.the enabling Act, and it appears not to haue-interfered with’

o

'"policy" matters. This role of ‘2 courts is consistentgwith this

writer's view that the preventlon of abuse in “the broad sense 1s larg ly

)

o h\function for Parliament to perform.v It 1s con51stent, also, with the

J 3 A’

- view that Parliament has the right, withln its Jurlsdlct1on, to dele-

gate.legislative authority as it sees'fit. Th1s lncludes broad grants
‘of powerb/delegatlon in subject1ve terms, and the use- of more d1rect
7 :

techn1ques to exclude Judicial feview of subordlnate leg1slat10n.
/ - .
NeVertheless, if Parliament is to lelt the poss1b111ty of abuse, it

l

y/ should use this rightq%?arlnggii Review by the courts should seldom'
q

R

be deliberately thwarted._‘

The present‘stud§'has ra sed doubts as, to Parliament's interest -

<
. in controlling enabliné clauses,‘and regulatlons made pursuant to them.

LN

Hopefully, the new techniques being deveIOped will help to overcome

this apathy. 1If, however,'they do not, it mav necesSary to'reconf

- sider the_broper role of-thepcourts“in the prc. itiom of abuse; ;

DY The RSle of Parliament -
Except in the'few instances wheréwstatutes“prouided for'affirma- g
. . o
tive or annulment resolutions, the means of legislative control were,

before 1971, restricted.to ‘the normal debating opportun1t1es in each

house. _ParliamentAlacked‘the machinery‘for'consistent_and continuous
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eview of subordinate~legis&ation. Gibbon ‘was ‘quoted in Chapter I as

suggesting that this lackﬂof\machinery for "ready" control leads to

N

greater 1nterrerence by the legislature in the exercise of . delegated

poWers‘.17 However, Canadian experience, insofar as it can. be general-

18

\ e
v

\\
1zed from the 1969-70 se 1on, does not ‘support this proposition.

i

\ =
\

_ Although there is no point repeating in detall the conclusions'
drawn from the study of the 1969-70 se551on it will be recalled that,

‘ of'the one hundred and 31xteen members who demonstrated some’ interest'
- in subordinate legislation,'only twanty made references on more than -
/four occasions;vand only.tourﬂmembers spoke‘moreﬁthan ten»times.'.Be-_
' cause that session immediatelylfolloned~the tabling_gf'the Third Rei}

“ : 2255 of the,StatutoryvInstruments Committee; andicontained the debate:
‘of Senator\?artin's motion calling for a Sepate study uf the problem,'

it seems liﬂely that many comments were stimulated by these two develop-

‘ments. Indeed, more than one-fifth of all remarks on the subject of

L

. Ssubordinate legislation,were'made during that Senate debate,,or Were_

v

: related to;the_Third Report, or'pertainédrto'thevestablishment of a

'scrutiny committee which was a‘focal-point of both events. This means

that a more typical session, if such an ekpression,may be usedp.mightfwx

.

have produced even less,interest than did that of 1969-70. Neither

house produced-the criticism‘which‘Professors Kerse and Kunz had aﬁ;;ilu
: : o

tributed to it a few years earlier. It should also be noted that half

' of the comments were not demands for improved control techniques, unless

'

those comments should be interpreted as statements of frustration .which
could- best be alleviated by increased'cdntrol.-
Kersell has reported that, during the post-war years until 1957,

“

o
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- the Conservative party performed 1ts own review of subordinate legis-

lation. However, no machinery exists today within that’ parsﬁror, in-

deed, within any opp051tion party.19,

In spite of the fact ‘that Parliament displayed a distre551ng

- lack of interest in strengthening spec1fic control measures, it may be

-argued that improved techniques are necessary. A scrutiny.committee

- e

can be justified not oniy in terms of the scrytiny function itself,
but also as a'focal.point<for concerned members, as a means of increas-
ing interest in- the question of subordinate 1egis1ation,vand as having

a salutory effect'upon regulation-making authorities. SpeCific recom-

mendations'for a scrutiny committee are made be} w.'o ‘ : ' S
It must also be- recognized that a member s silence in Parliament

. . g @ )
should not be equated with complete apathy, inasmuch as statistics

'based'upon_public utterances ignore expressions of concern madeuin

epartybcaucus or directly to members of the Government; This may be

particularly.significant for members on the Government 51de of the House
'of Commons ‘perhaps espec1ai1y for those who served on theFStatutory
instruments Committee, who would naturali; hesitate to criticizeithe
Government‘publicly. | | | |
Civen a Proclivity for politicians fo concentrate on current>-
issues the lack of attention given to specific regulations is under-“

standable. Other contributing factors are doubtlessly a lack of time -

and expertise, the empty form of tabling, and the fact that members‘

have not until recently received personal copies of the Canada Gazette
containing published regulations._ANevertheless, it 1is well-knbwn that

members receive communiéations’from their.constituents seeking redress

<4 - et
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of’ grﬁevances, and that members intercede with the approprlate depart-
— T y 7 ‘ .

o #

ments. Several such 1nstances were recounted en passant during the.

4

196@;70 session. ' i t L )
:Should subordinate legislation be subject to. confirmation or
annulment by'Parliament? Hhile the cohtrol whlch these procedures
~ Secm to imply has an lnltlal appeal further reflection leads’ to the

conclusxon that they Serve a useful purpose only 1n~exceptional cir- -’

. cumstances. In the f1rst place, they contradict some of .the basic pur-
fiposes of delegation,; Second,vthey creéate uncertainty‘until the time

for parliamentary”action*has expired, and this period can be lengthy
if Parliament has recessed or prorogued when the regulations are made.?l
) ' J L

- I3 Lo ds ‘ . . 3.

Third, a serutiny committee may be unable to revienfregulations,‘con-

“duct any necessary d1scussrons Hlth the appropriate authorities, and.

report to Parllament vithin the pgriod allowed for legislative action.

Fourth annulment resolutions espec1ally are likeli to create confron-

?

tat1on sxtuations and tempt the Government to marshall its voting T

/

strength“to get ats Hay.; Fifth all-or-nothing votes may frustrate
, , e
attempts by Parliament to secure improvements in regulations with which
Is oo, o

1t°basxca11y agrees.. Perhaps, then, little should be added to the Sta-
tutory Instruments Committee recommeu;ation that these “morefstringent‘
F: controls should be resorted to‘vhen Parliament is enabling subordinate
| llegislation to. be made 1n newﬁareas affecting matters of large conse-

quence to the public."22

..‘ i

The Government will always find time for Parliament to consider

hpaffirmative resolutions., Bowever, the debate of annulment resolutions
f . . i "‘7./'- :
must, 1n the abseyce of guarantees in the enabling Acts, depend upon

o . s
. v J
o ‘ 5 -’// f R
' Jrael D,?/’
kg B

PER
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e "

+ . ' ) : " : . ' R
the use of private members' time. ¥In view.of the many cempeting: de-

mands for this limitedltime;vandrthe infrequent provision for annul-

ment resolecfons, statutés«should.guaranteeAthatfmotions.tOgannul will

o

be debated within a spec1f1ed number of days (such as four). At presiww——

\q.-
W

ent, such a guarantee is prov1ded in only one- half of the relevant

vActs.

Review of subordinate legislation'by a parlianentary coﬁhittee

has several apparent advadtages:? In the first place, a comm1ttee will
‘ : : : "

relieve 1nd1v1dua1 members of Parllament of respbnsibility to remain

au courant Hith regulations. Second, it will hopefully, develop pres- :;

tige and thereby be able to- secure changes in obnoxious reoulatlons.

SR
Third, there seems to be no practical alternative way to ensure the -
. . '. . X g o . ! s v .
. reyiew;by Parliament of all subordinate legislation; Fourth ’because’

most comments in Parliament have not related to 1nd1v1dual regulations,

it is likely that the hitherto unstructured approach to review has been

3

less effective in influencing the making of rew regulations than will
be the formal scrutiny of regulations themselves. Th{s assumes,'of .
course, that committee review=will keep rule—making authorities on -

’ . " 23
their toes rather than encourage laxity. Finally, 1t is to bL hoped

that such a commlttee w1ll stlmulate among wore members of Parllamtnt
»
K

an increased awarcness of the nced for control. : o o

It is assumed that'scrutiny should be performed byva7Single
. Standing committee rather than by existing subject-matter committees.
Hhile»the existing committeeS'ﬁight be.presumed‘tovhcve developed an
3"..

expertise in their respective areas, thus maklng thqﬂ the loﬂxcal scru-

tlnlzing bodies, there are in thlS wrlter's vrew sufficient'arguménts

-0
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to‘recommend_a ingle committee. In the first place, existing commit-

tees are aLteady becoming overloaded Wlt& work. Second, it is likely

e

" that a specialized committeepwould,generate greater interest, among its

..-’,(

O

—.members, in the scrutiny funrtlon than_would a large number of subJect-

E

‘matter'EOmmittées. Third, scrutiny by several committees would likely .
prdauce 1ncon81stency in the. rev1ew1ng of regulations. Fourth there
would 11ke1y be a practical difficulty securing the necessary technical

J,assistance'to serve a11 of the subjeCt-matter COmmittees. Nevertheless,
PR ¢ . .

the review proceduré suggested below does permit some 1nvolvement by
. & 1

4 existing committees. .

8 -

" For scrut1ny<io have maximum benefit it should not provoke pattyf
’ ;confrontation. The vaernnent‘must be open to snggestions, andathe )
:opp051tion“must hot seek to embarrass the Government.f At first-glance,
- this.suggests the Senate as the preferred location."The.life of‘the
hCovernment is.not‘threatened by‘Senate action .senators escape the

R .
/strlcture of party disc1p11ne more easily than do their. Commons col-

leagues; the_Senate has more,time for’counﬁttee work;vand if continuity,
'jofvcommittee membership is iﬁportant, the npper ﬁousevis more likely
than‘the Commons‘to provide‘it.' However, considerationbof the best
‘locatlon of the committee has become academic‘in view of Parliamcnt's
'4estab11shment of the J01nt Committee on Regulations and Other Statutory,
»Instruments.‘ An assessment.of this JOlnt venture should be nade aiter
the Committee has gained experience. |

of greater moment than location are the terms of reference which

vshould govern the Comnﬁttee's operatio& There_seems little doubt that
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the Committee should av01dégdbat1ng "that policy in a regulation [or

-

'_other statutory 1nstrument] which is a direct reflection of the guidés

e

set forth in the enabling legislation,'" for this could lead to debate
‘ . - a0
éﬁgof,the statute itself.24 However, there may be a thin line between

this consxderation and the legitimate concern‘whether a statutory in-
strument is in fact a proper reflection of the policy established in
the enabling Act. " While the Statutory Instruments Committee correctly .,
pointed out that the con51deration of the merits of instruments couid
"strike at the root%pof one of the maJor reasons for delegating dlS—

cretionary authority in the first place--to permit the admlnistrator

. L3
2 ,
to devise solutions to problems as they emerge S--1t mst be remembered
that the main purpose of legxslative scrutiny is to ensure that such
. . ,
.solutions are within the framew0rk of Parliament's intention. Indeed,

'MacGuigan has suggested that "it may even be argued that such a Judge-

‘i *\JL 4\1 ’
ment on the merits is what Parliament is uniquely qualified to give,
o -

’,since the courts normally cannot take a p051t10n on whether a discre~

& .

tion has been exerc1sed in a reasonable way."26
It is Iikely that any list of criteria for the review of statu-
\tory instruments could, with some justification, be supplemented, and

so it seems reasonable to . include the more obvious ones - and assume

,_that common Sense will prevail during Cmnmxttee dlSCuSSlon. (These

Li'

.criteria could be modified if experience demonstrated?%his ‘to be desxr-
Vable ) On this basis, the fqllowing specific criteria are suggestedl
1.'13 the statutory instrument authorized by the parent Act?
2 Does the statutory 1nstrument make an unusual or. unexpected

.use of the authority under which it is made’
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C .
- =] 4y

- 3. Does the statutory instrument trespass unnecessarlly on per-
: ' Loew By %b
sonal rlghts and liberties? - OREE
‘4. 1s the statutory instrument retroactive'withoqt Statutoty

. : 3
authority?

5. Does“thevstatntory instrﬁment‘dolegate_powor without statu—‘
tory suthority? |
6. Doos-the statnto;;\instrument impose a tax: or a chargo on.
the pubiic revenue other than the makfngvof routine paymentsf
7. Does the statutory‘instrument exclude challéngéxtn the
.;courtS? o _ ' >-3' STl . - o lﬁg
vﬁg. Does the statutory instrument'requiré'tlarificationf ' R
'Although this list includes several‘tritetia’which teléte ptif.
~mari1y to the form of statutofy instruments,*thore ciéarlf is scope  for
the.Coﬁthtée to beoomefinnoived in more substantive’issués. indeeo;~
. ) , .
’vthe f1ex1b111ty 1nherent in items two and four cbuld permxt the Com-.

>m1ttee to skirt. part1ally any prohib1t1on of the consideration of

merits. Nevertheless, the Conudttee should bevempowened to refer sta-

tutory instfuments.to’subject-matter‘committees for a consideration of-

" policy implications.27

' In view of the fact that éuidelinés have been established to

control the drafting of enobling'claUSes, and provided that the Govern-

T

ment?is:ptéporgo to_statetreasons fof-any depatture fron thém; there .
‘shouid be no.neod for theSe.cianses,to'be:submitted'to'tho'sotut{ny'
'conmittée'fot‘reyigw. Tnéjcommittee'staée‘of legislation'should nro-
vide adequstg opportunity tofevaluate'the‘suitsbiiity of'tnaoling

clauses within the context of each bill.



In all'its‘deliberations, the Committee on Regulations and other

‘Statutory Instruments w111 require the assistance of expert tounsel to

.

perform the 1n1t1a1.scrut1ny and to draw specific instruments to the

the'Committeefobjects to a statutory instrument, informal discussien
» ' ‘ D ]

between (the Committee, or its Counsel, and the regulation-making au-

. thority will eliminate the disagreement. Indeed, this will likely be.

the most fruitful work'of the.Committeel ‘The Committee should have

explicit authority to question public servants and cabih:“jm

‘ - 262

Committee's attention. It is expected rthat in most instanc.‘,esa where @

concerning specific instruments, and to require written submiss'ons de- ‘

’ fending instruments which in the Committee's view offend 1ts criteria.

e

' Normally, the Committee should meet in public. ’However, in camera

NG

meetings should be permitted when this would fac111tate the reaching ‘
of agreement w1th regulation-making authorities'regarding controversial
' truments. 4 V

Close liaison between the Committee and the executive branch is

essential, and it lends support for a Government backbencher as omne co-

.chairman. On the. other hand the greatest contact is likely to be, and

K certainly the initial contact will be, between the counsel and rule-

making authorities, E1) that the political 1dent1ty of the co-chairmen

will be significant only in cases where disagreements cannot be tesolved
, . : _ . o

at this level. ‘While a Government backbencher may ‘have easier access

to a minister than would a member of the opp051tion, it is hoped that

the politics of the co-chairmen will become less 1mportant as the Com- .

‘mittee earns. a’ position of prestige, especially if the alternative to-

the r%conciliationaof differences is the reporting of 1nstruments ‘to

-



Parliament._ _Furthermore’, the appearaé% of independ/

'L 00

control which an oﬁpos1tlon co- cbairman hguld

‘ . . ) - ) / b . . .d'/’ ,d» ) E ! R ,
The importance of Committee r;ports Will depgpd ‘upon the naturé .

. /
of the reports an' e i 'on £ rfparliamenta?y\reatt on. The Com-

reportlng of any 1nstrume_t whlch offends against a scrutiny criterion

should be supported by he Comm1ttee's v1ews as well as those submitted
. : /

S ;/
“-~ ‘ '//' |

Provision for parliamentary consideration/of Committee reports

in w?1t1ng by the lssu1ng authorlty..

. . i ’ . ) : 7 : ‘ . :
- 1is essentialvif’the Committee is to perform ité "main. functions" Which

yare, the Goyernment agrees, "to expose regulations to the glare of pub-
. ; B .
’-‘11c1ty apd [to} brlng to the attention of the government and the public‘:,

any o Ject1onab1e features thereof."i9 The rules of both houses shouldk
: -
thetefore be amended to ensure, as; the Government recommended the

/

. settxng a51de [of] a-certain time on a regular basis for consideration
ya ( . A
/ -of the reports [both regular and ad hoc] of the Committee."30v 1f this.

N . . s

were:done,v;tbshould be-unnecessary for the Counﬁttee to make Specific
retommendatxons for dispdslng of offendzng instruments except, perhaps,'
: that they be referred back to the issuing authority for reconsideration.k
In any‘event, it is unlikely that the Government w°u1d back down before..
’Parlxament if 1t has already taken a firm position with the Committee.

Hopefully, however, unfavourable reports will be an infrequynt occurrence.:

'y
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In conclusion, it would appear that the steps already taken by

the Government and Parliament, and those recommendcd in this Cha%ter,

to strengthen the control over subordinate leg{slatlon should 51gnifi-

«

cantly reduce the dangér that discretlonary power may be abused. Never-

.theless, machinety’alone will nqt'prevent abuse. It muet be supple-
’mented By an alert ?arliament ane ineeed, an-alert citizenry. Ferty
years ago; Corry acknowledged that 'we cannot escape the growth of
_admlnistrative dlscretion 1n the world in wh1ch we live," and he feared
that "it may . be open to doubt whether we hawg the energy and publlc

spirit necesSary for 4dts effective control w3l The present study has

a‘/" |

raised serious doubts as to whether Parllament has that energy. Hope-
fully, the operation of the new machlnery, perhaps espec1a11y ‘the J01nt
Committee on Regulatlons and Statutory Instruments, will stimulate the’

.reqn}red interest. If it does not, we aré¢ in trouble.

<
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‘Footnotes

'lSee‘above, p. 126. ) .
s2‘ _ O '
See above, p..29.
3 . . v i v N

See above, p. 92.

4see above, pp. 216-217.
5. _
See above, pp. 33-34.

r

6Statutory Instruments Committee, “hird Report, p. 61.

O 7Statutory Instruments Act, s. 11(2). This protection is an
improvement over that provided by section 6(3) of the Regulations Act.
“See above, pp. 207- 208. »

‘See above, pp. 38-42. f” ' v
9Statutory Instruments Commﬂttee, Minutes (Appendix "J"), Oc-
tober 7, 1969, pp. 256-261. . :
.
10The Govermment agreed that rower ;to make regulations "in re:
lation to" specific subjects "must ﬁe looked at as being suspect.
(1bid., p. 259.) o : - :

a - / _
- , : .
; .

~e above, p. 127.
1"Thc “act that regulation-making authorities are now more care-
ful than in = = past to quote the appropriate statutory autﬂority when
proposing regL ations should facilitate this review. (Letter from
J. L. Cross, Jzauary 21 1974 ) :

i

e

3ReSponses to the Statudory Instruments Committee's question-
naire indicat:. that regulation-making authorities were concerned that
addit ional =cutrol measures, whether executive or legislative in na-
ture, might inder eéfficient admin1stration. This is understandable.
However, ' present study encountered no evidence to support a view
char eith: . the public servxce or ‘the cabinet has attempted to subvert
e 7T of Parliament.

LeSee above, p. 85. ' A ‘_ fﬁ” R ;. ’ fb‘

15Unfortunately, hovever, it does not. end the uncertainty Hhich
'prevailed under the Regulations Act--whether or not instruments made
under a subdelegated paver are "regulations." - '

) 16Letter from J. L. Cross, January 21, l974.l ﬁeseau baS'left
the ‘public service.
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y +See above, p. 5. . o
.5“18 - -

e ““There were a few instances- of,members suggestlng that Parlia-
ment  11d refuse to delegate. author1ty until the Covernment either
est: *d a scrutiny committee or at least stated its intentions with
resg > the Statutory Instruments COmmittee recommendations.

19Letters from Hon. Robert L.: Stanfleld Leader of the Opposi-
tion (January 31, 1974) and Mr. David LeWIs, New Demodratic Party
leader (February 19, 1974). No reply was received from Mr. R&al Caou-
ette. However, judging from the lack of interest expressed by members
of the Ralliement Creditiste in 1969-70, it seems unlikely that there
would be intra-Party machinery. [ A

20See below; pp.”238-263.

lSeveral rule-maklng authorltres 1nd1cated, in reply to the
Statutory Instruments Committéee questionnaire, that the implementation
. of regulat1ons would in fact be delayed until Parllament had f1n1shed
with them. ' - ‘

22Statutory Instruments Comm1ttee, Third Report, P 88.
» 231t Ulll be recalled that Mr. Turner told the House of Commons
that he planned to have the scrutlny criteria "set forth in an 1nternal
cabinet d1rect1v¢§ to guide the drafting of regulatlons. ‘See above,
- 12
p. 211. . o0 . . E & 'i{ R )

l‘Statutor:y Instruments COmmlttee, Third Regort, P- 78.
- (RS o.xﬁ,,’
. . i i Y, i . “_:.: i L
' ZSIbid.' o o IR > m,_:-t’.'

26Hark R.- Hacculgan, “Legislatlve Rev1ew of Delegated Leglsla-
tion," CanadrggLyar Review, XLVI (1968), 711. . N

27The Statutory Instruments Committee has properly p01nted out
that "the review of s1gn1f1cant subordinate legxslatlon by Standing
.Committee%pls one of the most important means of exercising parliament-

£iny and control " (Third Report, p. 81.) For this reason,
matter committees should periodically review regulatrons, giv-
ial attention to policy, in their respect1ve sub ject areas.

v

Gordon Fairweather and Senator Forsey were re-appornted as
joint chairmen for the present (second) session of the twenty-nrnth ’
Parliament. (H. of C. Debates, Apnl 10, 1974 Appendl.x, p. 13 )

el

29Statutory/lnstruments Connuttee, Hlnutes (Appendlx "J"), Oc-
tober 1, 1969‘/p. 261.
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3'OTbid.,'p;'256 Add1tional t1me would, of course, be avallable
at the ten o'clock adJournment, on allotted days, and durlng private *
members' hours. o & '

(31J. A. Corry, “Administrative Law in Canada;" p; 207.
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'REGULATIONS ACT AND REGULATIONS MADE PURSUANT TO. IT>

'cmr'rx-:h R-5

"~ An Act to providé. for the pubhcahon of

X

L

statutory regulauons o

X saon'r 'rm.g o
l Tlus Act may be cxted as the chulatwm

I\.S .. 235,8. 1.

INTERPRETATION
- 2. In this Act -

APPENDIX A

TRANSMISSION AND m-:c&mmc

3.() Every regulauon-m;(kmg authority
shall, within seven days /after making a

. regulatlon or, in the case of a regulatxon made

wi-~~makid@ in that versio

tegulatxon" means 8 rule order, regulatlon e
~ by-law or praclamation ; ‘

(a) made, in the exercise’ of a leglslatwe

. power- conferred - by or under an Act of

Pu'lxament, by the Govemor i in' Council,

- . the" Treasury Board, a. minister of the
. Crown, or a board, commission, corporation
; or other body or person that is an agent or

senmnt of Her Majesty in nght of Canada,
or

e

() for the eontravenuon of wluch a penalty
:of fine of imprisonment is pmcnbed by ar-
~'under an Act of Parlument S

but does not mclude

- the Northwest- Te:ntohea,

(d) an orde: or decxsxon of a
tribunal,

judxc.\}:l

-'(¢) arule, order or regulatnon govemmg th

' corparation incorporated by or ynd

\

tegulanon or by~law eomes , »pa_r;-
graph (B); : S
tegulauon-nukmg aughonty" 1eans every

‘ ., and wnth reference to a ggulatlon means
" the authority that uud.é the regulauon
. R.S c. 235, 3.2 S '

() a rule, order, regulauon or by-1 w of 2

Act of Parliament unless the ru!e. order,

aulhonty authonzed to m Bale regu!ahom

L .

/

der-an -

: 'authonty ty be a true copy of the ra
" RS;c.235,53; 1968-691:543.39

" Clerk of the Privy -
- (2) A copy of xy'_regulation transmitt

in the first instance in o
language versions, wi

regulation in both o

‘Clerk of fthe  Privy Council der
subsecuon (1), Pther than one made by/the
Govemor in Councxl or the Trea..ury ard
shall be cemf

4 Q). A’he Cler.k of the Privy Cou
mamta,m 2 record in which he shall record
re(gulauons tmqutted ‘to him: under

: lectx;in 3 and the regulations made by the

~i‘.:‘-:et:uon shall bear
- /the Clerk

,_/

- (9-an ordinance of th'e‘Yukon Terntory or

-

' . _Govamor in Councxl or the Treasury Board.

(2) Every regulauon neeorded under thu
a number assigned to it by
of the Privy Council, but all eopxa
of the same ‘regulation, whether they are in
English ar in French shall bea.r the same

N

number R.S c.235 s. 4

A regulamf‘:)x is not invalid. b) reason -

'only )Qt it was not transmitted to the Clerk
‘ ' of the Privy Council, cemfxed or necorded as
St practice or procedure in‘any P n;p_ " 'requxred by this Act. -
- before a judicial tribunal, L
' ' cxtauon. regulauons may be cited or referred -

(@) In: addmon to- any other mode of

. to by the. expression “Statutory Orders and X
'_Regulgtxons" or “SOR” followed by the s e

. number thereof R.S c. 235 8. 5. :

A o mnuc:mox o , .
6 1)) Every regulatlon sball be pubhshed

RTYS

" in'the Canada Gazette within twenty-three.

©." days : after copies thereof . in both - official - -

. Janguages are transmitted to the Clerk. of the

Lo S '_.'1.’>'any Councll pumuant to subaecuon3(l)
o ase :
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(2) A regulation-msaking autherily may by

order extend the time for publication of a
rcgulation and the order shall be published
. with the regulation. ‘

(3 No regulation is invalid by reason only
that it was not published in the Canada

Gazette, but,no person shall be convicted for’
an offence consisting of a contraventicn of -
any regulation that at the time of the alleged g
" contravention was not published in the -

Cariada Gazeue in both official languaga
unless

(a) the regulallon was, pursuant to section R
9, exempted from the operation of subscctlou

(1), or the regulation expressly pmvxdes
. that it shall operate according to its terms

-prior to publication in the Canada Gazette,
and "

. (B) it is proved that at the daté of the

alleged contravention reasonable steps had

been taken for the purpose of bringing the

purport of the regulation to the notice of

the public, or the persons- likely to be
- affected by it, or of the person ch»arge_d.

RS, c. 235, 5. 6; 196369, c. 54, 5. 39.

) REan'r'x'bmnmuENT ‘

7. Every regulation shall be laid before

Parliament within fifteen days after it is '
"Canada ' Gazette or, if

published in' the r, |
Parliament is not then in session, within

fifteen days after the commencement of the

“next ensuing session. RS, ¢. 235,5.7;

.7.

Fa . 257

) JUDICIAL NOT!CE T
"8 YA rer'ulatlon that has been pubhshed '

: rin the Canada Gazette shall be. jud:clally‘

/ noticed. , :
2) In addmon to any other mode of proof

evidence of a regulation may be given by the
productxon of the Canadd.Gazelte purpomng
to contam the text thereof :

(3) For the purposes of tlus section the
publication of a regulnuon ina consohdatxon

_or supplement pubhshed.,pursuant to section

9 is deemed to be pubhcatmn in the Canada
Gazette. RS., c. 235, s. 8

muu'nova R
9 ) The Govemor in Councxl may make -

- regulations

{a) prescnbmg the powers and duties of the
.Clerk of the any Council under this Act;
(b) prescribing - the system of recording,
-indexing and preparation for the pubhca- ‘
tion of regulations: . . )

(¢) providing‘for the preparation and pub— '
lxcauon of consohdanons of regulationsand

.. for the preparation and publication of

‘supplements to 'such consolidations; and.
(d) for- carrying out the purposes and
'provisions. of lh:s Act. & -

*(2) The Govemor in Councll may by

regulation exempt any regulation or class of
regulations from the operation of section 3,

~ -section 4, subsection 6(1), and section 7, but . .
-, every regulation made under this subsection

'shall be published in English and in French .

~in the Canada Gazettewithin thirty days after -

it is made and shall be laid befone Parliament ;-

. -within fifteen days after it is publwhed inthe -
~ Canada Gazelte or, if Parliament is not then =
~in session, within. fifteen days after the

commencement of the next ensuing session.
RS, c. 235 8. 9.
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SCHEDULE.
Ehmcmam REPEALED.
. Titla Chapter. -~ Extentof Repeal - -
~ Acronantics Act.............. RS.C. 1927, c. 3. .. Sections 19and20.uenacwdby

- 198445, 0. 28, 8

Anima} Contagious Diseases Act R.S.C. 1927, . 6. .. Sections 6 and 7. )
Government Annuities Act. «ess RS.C. 1927, ¢ 7.. . In sechon 16, all the words after the

word “session” in tho fiith line -

. ‘thereof,
Savings Banks Act.......... .. RS.C. 1927, c. 15.. Subsections (2) and (3) of section 14;
) : sections 37 and 38.
Civil Service Act.............. RS.C. 1927, c. 22.. In subsectxon (2) of section 5, ths
) ‘ e words * andshsﬂbepubhshedm
s . the Canada Gazetls”. )
. Cold Storage Act............. RSC. 19"7 c 25 Subsection (2) of section 10.
Combines Investigation Act.... RS.C. 1927, ¢, 28. . Subsections (2) and (3) of section 40

. Copyright Act......ovuinna.. R.S.C. 1927 c. 32.. In subsection (1) of section 10C, as
. v . enactedbleSﬁ,c.?S.s.Ztho
' words . “and” that any Order or
Orders made ‘as aforesaid by tho
‘Governor in Council  shall.
published as soon as‘pracheuble m
the Cancda Gazetts'’; wbsectxon @)

‘ ' - of section 44 A
C\lnencyAct.........' ........ R.S.C. 1927, c. 40", Subsection (2) of section 20; sub~
’ " .section (3) of section 21.
Cn.stoun ACeenriiannenannnns RS.C. 1927, ¢, 42. Subsectlon (2) of mection 43, as

Cn;‘!m‘;by 1930 (secgn&)sem
¢ 2,8 Famgmp o
aect..on (l) section 200, as en-
rds ;' 1937 rg.gj:, s 10 the
- wo tions
“when ma.de. bhave the foroe
- effect of law as though enacted as
& part of this statute, and shail be -
published in the C'anada Gazette’; .

section 301.
Customs and ﬁsh:na Proteo-
tiod Act. ... liiiinan » RSTC. 1927, c. 43.. Scction 4. )
Customs Tarifl. ...0.......... RS.C. 1927, c. 44.. Subsection (%) of sectxon 16 as en-
: _ : . ) - ucted by 1931, ¢ 1; ia

" section 18, as enacted by 1933,
€ 25 8 4, "the words “qun publi-
cation of such order in t

Gazette’.

Dairy Industry Act........... RS.C. 1927, c. 45.. Subsccuon (2) of section 3. sub-
' section (2) of section 30.

Destructive Insect and Pest Act. RS.C. 1927. ¢ 47.. Section 10.

EJcctx1caty and Fluid Exporta-

................... RI.C. 19"7 ¢. 54.. Subsection (2) of section 3; in sece
‘ “tion 4, the words “pubhshcd in the

: ' Canada Gazelte”. .
Export Act..eennn.n. teaeena R.S.C. 1927, . 63.. In section 2, the words “publuhed in
. : _ \ the Canada Ga:cllc" in section 3,

o ) - the words Pubhshed in the

‘ o Co [\ 'CanadaGazetts”; in subsection (2) ‘
C N/ ¢ of section 4, the words “published
: \Q/‘/ in like manper”; subsection (2) of
. s e section 7.

Ferries Act.............. cenae R.S.C 1927 c 63.. Subsection (2) of section 7 section 3.

50 ~*  SCHEDULE
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l'/
1950. Regula:wmAd. Chap. 50. 5 /
Title. : Chapter. : : Extent of Repeal. - '
Department of - Finance and -
Treas_myBonrdAcL ........ MGIW@"-.M(Z)JWI&.:Q—
scted by 1931, c. 48, 2 L. |
Deep Sea Fisheries Act........ R.S.C. 1927, c. 74. . Subsection (2) of section 7.
" Food and Drugs Act.......... RS.C. 1927, c. 76. . Subsection (2) of section .

Meata.ndCannedFoodsAct ‘}B.sc.lmc.n..snmmm.(a).mm(s)a

' R&GlQZZc.SZ.. h%a)dmu.m
- Conaia Gasete

RSC. 1977, c 89. . Section 8.

RSC. 1927, c. 91.. Section 5

onLandsSurveysAct.. RSC. 1927, c. 117. Seétion & . ) o

given in the
subsection (1)
- . section 22, all the words before
words “any nolmm”t:
- » : subsection (2) of section
Old Age Pensions Act._........ 'RS.C.vlm.e.lso : . '
Roya!CamdmnMountedPnﬁee
i - AR SN R.S.(l 1927; ¢ 160 Section 2%
Pos:_Otﬁee.ga ............... C. 1927, ¢ 161.

and Transer of Duties Act. .. RS.C. 1927, c. 165,

- Public Works Act.......... .- RS.C. 1927 c. 166,
rmm—— . B
t ct. » -
lG):mvemment Railways Act..... C. 1927, ¢. 173.
Soldier Settlement Aet......... RS.C. 1927, c. 158.
Weights and Measures Act..... 118.011927 c 212, section 52; sub-
Yukon Quarts Mining Act..... R,S.().:lm e 217. of section 54, ag
T 1992, ¢ 23, & 1, the -
....... under
hall be laid before :
_ ‘ within . 7
The Electricity Inspection Act. -
1 t.y. ....... cereenn 1928 22.........
TbeTndeAymuAct.lm mzs.c.sz ........ *
Act, 1929 . ... ceeuvennnnn.. 1929, ¢. 49.........

RS.C1927, e 116. Subsection (2) of section 8. !

JRTE S
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6 . Chap. 50.  “Regulations Act. 14 Geo. VL
. Title. Chapter. / ' Extent of Repesl
The Canada Grain Act........ 1930(13t8m) c.S}nmbMou(l)o(secbmﬂtbc
. wérds “and shall bopubli:lnd
: the Canada Gaz:Ate™. ‘
The National Parks Act_...... 1930 (15t Sesa). ¢. 33 Subsection (2) of section 7. -
The Coasolidated Revenue and '
Audit Act, 193L............. 193L e 27......... Inwdml&nﬂtbewadsnﬂertbe
. word “securities’” in the third line
The Gold Export Act.......... 1932, . 33 ... Subsecﬁnnﬂ)o(neeﬁma.
I‘bc Uninir Competition Act, o : !
...................... - 1932, e. 38......... Sabsection (2) of section 6L
,Thcl-'isheraAct. 1932........ 1932, c. 42......... Sabsection (2) of section 34
The Canadian and British Insur- -
~—em snce Companies Act, 1932.... lmc.“ .......... Sabsection (3) of section 2
The Foreign Insuramce . ) ' -
panies Act, 1932............. 1932, e 47......... Sabsection (3) of section 2.
The Translation Bureau Act... 1933, ¢:25......... Sabsection (2) of section 6
The Companies Act, 1934. ... 1934, ¢. 33.......... In section 133, all the words after
. ths word “Part” in the thind tine
Canada Shipping Act, 1034. ... 1938, c. 44......... 'hmhgeq_q'mn d;@cﬁm:m.s:
- : in
- Corads Gazefte”; subsectioa (6)
of section 637; subsection (8) of
section 703A, a3 enacted by 1938,
, . € 26; section S
- The Fair Wagaandnocnd -
........... 1935, ¢.39......... Sabsection (2) of section 6.
TbeClhidnnWbmtBouﬂAd., ‘ )
1935 ceiiciienccaaaan 1935, e. 83......... Subsection () of scction 30, as
. _ ~ enacted by 1947, c. 15, 8. &
The Fruit, Vegetables and Hooey . ’
e AL, 1935, €. 62......... Subsection (2) of section 3.
The Natiopal Employment i .
....... 938, e. 7.......... thseehnnmn (2) of section 10; seo-
1936, et iiceae... 190824 ..., Sabsection (2) of section 23
The Veterans’ Assistance
mission Act, 1936.. ..... eee- 1906, 0. 47.__...... Sabsection (2) of sectioa 11,
The Home Improvement .
7 Act 1937......... 1937, . M......... Sabsection (2) of section 8.
. Tbe Feeding Stuffs Act, 1937... 1937.¢. 30......... Section 16.
The F Enlistment  Act, \
1 .‘.’t:? ................ 1937.6.32 ......... Schsection (2) of section 19.
Tb;_ Northe{&?uiﬁc ghﬁzz: ..
nvention -
uh? ........ atecseceease 1937,¢. 386......... Subsection (6) of section 9.
The Municipal Im
“ Assistance Act, 1938......... 1938, . 33....... .« Sabsection (2) of section 9. )
’Thel\suonalﬂmmn;Act.lm 1938.c. 49._.... .e- Snbsectwn(?)ol’sadm&subsee-
" tion. (2) of stchon 16; subscction
— 2) of section 27.
TbcRn(iert. 1938, . ........ 1938, ¢. 50......... Section 14.
The Penitentiary Aet, 1939.... 1939,¢.6.......... In subsection (1) of section 22, the

o
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' The Cari-m;;e by Air Act, 1939
¢ The Cheese and Cheese Factory

Improvement Act...........

‘The Seals Act, 1939......... ..
- The Grain Futures Act, 1939,

The Live Stock and Live Stock
Pmducts Act, 19"9 ..........

.......................

» The Salt F1<h Board Act. ceen

The Uncmp!oymcnt Insurance
Act,. 1940

 The Veterans’ Land Act, 1942, .

'.'l'htzM \21"&\- Risk Insurance Act,
The D;pmm "" "" ent of Vetérans
Affgirs A

The Depnrunent of ‘National”

Health and Welfare Act......

“The Agricultural Prices Sup-

port Act. 1944.. .. ......L.,

America Tax Convention Act,
bR S

........................
.......................

...................

The Fxshenu Prices Support
Act, 1944, ... ool i,

The National Howng Act, 1944

The Food and Agriculture Or-
ganization of the United Na-
tionms Act, 1945..............

. “ The Bretton Wood.s Agrecmenta

Act, 1945 ...................

The United Kinzdom hnz.ncml
-Agreement Act.. 1946, . .. ...

. The Canadian Citizenship-Act. .

The Atomic Energy Control Act,
1946, .ot
The Cunada-United Kingdom
Income Ta.x -Agreement Act,

146, v,
The Canada-United Kingdom
Succession Duty cnt
CAct, 1946, L 0 L,
The Forexgn Exchango Coitrol

1950, . Regulations Act. Chap. 50. -7
. SCHEDULE—-Continued
Title. Chapter. Extent. o( Repcal.

1939 (1st bca.) c. l2 Subsecuon (2) of section 4.

1939 (1st Sesz.), ¢. 13 Section 9.
1939 (st Sess.), ¢. 22 Subsection (2) of section 4.

- 1939 (1st Bess.), e 31 Subscction (3) of section 5.

1939 (lst Scsﬁ.). c. 47 Qt:t:uon 10,

1939 (lstSm),c. 50 Subsection (2) of section 14 as re-
numbered by 1910, c.38.s. '

1939 (Ist Sess.) ¢. 51 Subsection (2) of scetion 10,

.

£

1910, <':. 44......... In subscetion (l)of scctlongs as re-
’ numbcered by 1916, c.68,8.26.

. all the words after the words

“‘Governor in ‘Council” in the

eccond line thereof. . :

191243, . 33.. ... Subsection (2) of section 37, -

The Canada—Umted Sta.m of

191243,¢.35...... Subsection (2) of section 34.

194445, c. l9....>. - Bubsection (2) of section §.

194445,0.22...... Section 10. _

. 101445, o 29. <ee.. The. proviso in suhecﬁon (1) o
) : section 11; subsection (2) of see- .-

tion 11. . :

1944-45,¢.31....... Suhmcuon (2) o! section 4.

194445, c. 39...... SMicn (2) of section 27.

184445, c. 404 .. . Scction 12,

1944-45. c. 41...... Subeection (2) olsectiou&

1934-45, o‘. 42...... Subsection (2) of secuon i

194445, c. 46....... Subscchon (2)-of acct.bn 31

1945 (20d Scsa.), e. 4 Subsection (4) of section 2. -
1945 (2ndSess) c11 Subsectxou (3) of scchon 2 -

1946. e 7... ........ Subscchon (2) of scction 4.

1948, ¢. 12...,. ..:. Subsection (2) of section 7.

- 1946, c. 15 ......... Subsection (3) of scction 39,

1946, . 37.......... Subsection (2) of scctin &

1946, ¢. 38......... Subaecuon (2) of section 4. _

1948, ¢. 39..... Subsecnon (Z)d-eehonL _

1946. ¢ 83......... §ubsed;m(2)and(3)oflecﬁo_n$&
‘ ' - SCHEDULE
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y
8 Chap. 50. . Regulations Aet, 14 Geo. VL
SCHEDULE—Concluded _
Title. ' ‘ Chapter. »* Extent of Repeal
“Fhe Remstatement in Civil Em- N

Ny ployment Act, 1946.......... 1946 ¢ 63......... Insection 22, all the words after the
C:L‘/w ) ) word. “Act” in the third  line
- > S » -thereof down to and including the
- . i L word. "regu]ntxon" in the ninth

Eine thereof. '

The Veterans’ Busmw- and Pro-
fessional Loans Act.......... 1946 c@....... - Subsechon (3) of section 7. .
The Agricultural Products Act. 1947, ¢ 10.. ., % Sdhertion (2) olaectxon&
The Export and Import Pcrmlts _ :
sesrreccniediidesenian. . 1947, . 177}

TR u lished in the Canada
xt.huz fifteen days after
gsinz of such order”; i
i 4, ﬁxe words “which order

.,q
" Gezette within fifteen dayx after

' . " the passing of such ordef”.
- The ~Governmcnt Emploveea '

» Compensation Act, 1947, ..., * 1047, ¢ 18..........Subscction (2) of section ll..
e The United Nations Act, 1947. 1947, c. 46......... Section 5. .
L The Dotmmon Coal Board Act, - - : ¢ '
....................... 1947, c. 57.... Cenes Suhechons (3) and (5) of sectioa 11
The Pn\nlm and Immunities
‘(United I‘muons) Act........ 1947, e 69 cssesea. Section 4. .
The Emergency Exchnnge Con- o
servation Act............... 1947-48. c7...... Subscctiop (4) of section 5.
“The Emcrgency ‘Gold Mlnmg v
Assistence Act... .. ... ..., 1947—43. e 15....... Subsection (2) of section 6.

The Canada-New anland In- .
come Tax Agrccment Act,. . ’ !

1948 . ) 1947-48. ¢ 34....... Subsection (2) of section 4.
- The Industrial’ Relations and - Coo E ,

- Disputes Investigation Act... 104748 ¢ 54.... .. Subsection (2) of section 67. i
The Treatics of Peace (Italy, . ,'
Roumania, Hungary and. Fin-

- land) Act, 1048....7... .. cees 194748, ¢. 70..... .. Section 5.
-The Canada Forestry Act...... .1849 (20d Sess.) ¢ 8 Subsection (2) of sectxon 7.
The Nationa! Trade Mark and
Trua Lnbelhng Act.......... 1949 (2nd Sm.).
EEY 1< | SO Subaecuon 2 of section 5. .

© OTTAWR: Printed by Epyonp' Cl.or.vmn, CMG, LPh,
v Law Pnnter to tle King's Most l'.uzllut uiiy
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(3, the words “which ordu-.

be published in the Canads.
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o . .- CANADA GAZETTE S _
"Part IL: . DECEMBER 8, 1954 1807
©SORALSEO . L o
- Regnlations ' Act—Regulations under section 9 of the Act
- " |P.C. 19541787 |
AT THE GQVEX#L\“MENT HOU§E AT OTTAWA
Y 7 THuURDAY, the 18th day of November, 1954.
v ’ Paesent: - ’ : o
His EXCELLENCY THE GOVERNOR Geseral v Couner,
- " His Excellency the Govemo;g;Genéral in Council, on the recommenda-
tion.of the Right Honourable Lowis St-Laurent, the Prime Minister, and
pursuant to ‘section 9 of the Regulations Act and to section. 29 of the
Public Printing and Stationery Act, is pleased to .revoke the regulations -
made by Order in Council P.C. 6173 of 21st Decernber; 1930, as.amended, -
and to make in substitution therefor the following regulations which are
. ‘hereby made and established, accordingly: o :
S DU - Ra&GULATIONS ‘ T o
, . . L In these regulations, “Act” means the Regulations Act. LT
Y o 2. (1) The Canada Gazette shall continue to be printed in two parts, .

.+ namely, Part T and Part IL

% * published in the Ganuda _Gazette, .other: :

“ - paragraph (a) of section 2.of the Act. LT S _
1. (3) Part II shall contain regulations as defined in paragraph (a) of

. ¢ section 3 of the Act. - . : A «

(2) Part-1 shall contain such matﬁguaﬁ may - be required. to  be

1

o8 0 7 30 (1):Part IT of ‘the Canada Gazette shall continue to be published
"3 by the Queen’s Printer under the title“Statutory Orders and Regulations”

;' . on the second and.fourth Wednesday of each month in separate editions
Tu . in-the English and French languages. - - ‘ :

- .{2) Copies of Part II and of #H_consolidations of regulations shall
2 . bedelivered to such persons as are entitled to receive copies of the Statutes -
“- . of Canada, and may be sold to the general ‘public upon-such conditions

83 may be determined by the Queen’s Printer from time to time.

S 4 Two copiés'iof ev;ery proposed regulation shall, beforé jt is haﬂe, -
- 'be submitted in draft form to the Clerk of the Privy Council who shall, .

in consultation with the Deputy Minister-.of J‘u}gicé, examine the same to
. ‘ensure.that the form and draftsmanship theréofare in:atcordance with the
g establishedvlgtnqdards.)‘ S S S

K \ 5 ‘Three cqpies in English and one in 'Fi'em.:h’"yof' every regulation, one .
‘copy of whick shall be certified, shall be transmitted to the Clerk of the’

any_ Council, in accordance with section 3 of the Act.

_ 6, When received and recorded pursuant ‘to sections 3 and 4 of the
- Act, regulations shall have affixed to them by the Clerk of the Privy
" Council tl?riesi_gngtion “S.0.Rz” followed by ‘an appropriate number.-

7. A congolidation- of all regilations then in force shall be published
,from time. to time when determined by the Governor in’ Councjl. >
o 97638—15 - L

4
s

&T_) Tregulations as defined in~
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. : ) . .
. -
.

8. The Clerk of the Privy Council shall cause to be published quarterly
a consolidated index and table of all regulations and anrendments,  revoca-
<« tions or other modifications made sinoé the last preceding consolidation.®

9. Pursuant to section 9 of .the Act the following regulations or ela$ses

of regulations are hereby exempted from' the operation of section 3, seetion
4, subsection (1) of section 6 and section 7 of the Act: .

(1) Aeronautics Act—Orders made by the Air Transpott Board that do not
apply to all carriers or to a class of carrier. L o

(2) Atomic Energy Control Act—Orders made by the "Atomic Energy
‘Control Board under the Atomic Energy Regulations of Canada.

(3) Canada Grain Act—Orders made under section 11 and orders as
" defined in section 16. - - o

Y

.

Board as specified héreunder: .
(a) Orders entitled “Instructions to the Trade”;

Al

. (b) Orders .addressed to particular persons or éorporations only,.

A © . Yequiring them to do or to refrain from doing’speciﬁed things;
*'(¢) "Orders ‘hdjusting grain-storage quotas at delivery points accord-
- ing to:.the availability of storage space from timé to time; and
(d) Order_é;‘?pfo'viding'for the allocation’of railivdy cars available for

the shipment of grain at delivery points. - '

)

o (8) Financial Administration Act—Regulations that deal exclusively with
. - _ matters of internal practice and procedure within the Public Service,
" that do not impose fines or penalties, and that are restricted in their

application -to persons within the, Public Service.

'(6) Indian .4‘éi—&egulatioh$ and orders for the control and: management

. .-of Indian reserves and property, residential and day schools, pro-

c~dure at band and band council meetings, and generally in respect. of
all'matters of a local or private nature within resérves. . .

(7) Nattional'.l‘)tefgnce Aét;Regulations;'jor the —.Qrgah’izaﬁ-ion, training,
' discipline, efficie; . ;, administration and. good government  of the

" or persons attactied to the Canadian Forces, .

@

- 'f(é) Penitentiary Aét%Re'guldiions )m'ade _u_r_;de:; secti/e‘}x; 7. )

- (9) Prisons.dnd Reformatories Act—All regulations made under the Actt -

‘(i(j))_“’pbz,{, Oﬂice‘xctl ' rde‘r's..mﬁde.'jby ‘the P,ostfm&.;‘stér Ceheml for the
-, guidance and goveMnment of officers and employees of the postal
.Serv‘l('ée. R . . . N S e

an vRait;t&pq_g}_’;lc‘t.——ﬁy'-lqws, rules and’ regulations rﬁécfe"l;yf'{{héf(knadiﬁn :

Na‘tional Railways under_seetions 290 and 300. _ -
(12) Ra‘ilz'ua‘y 4(:( and other related Acts—Ruleé,' orders and regtilntions
of the Board of Transport Commissioners for Canada made in the
- - ..exercisc of any power conferred on the Board by the Railway Act
.+ . or any other Act. L . o S

(13) Royal Canadian Mounted Polic;a:Act’-'—.—vOrdefsfan‘c'i Jlegulatio‘nz_; relating

to the organization, discipline, administration and’ government of the”

Royal Canadian Mounted Police, that are restricted in their effect
to members of or persons attached /to the Royal Canadian Mounted

“Police.

The ‘_,Schedulé is from the -Regulat_iq_ns" _Act, S. ‘C.',"‘ ‘1950,'1 c. 50.°

(‘i)',.Can[zdian Wheat Board Act—Orders made by the Cénadian ‘W}hea_t:A

Canadian Forces, that are registered in their effect to members of.
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. . 7 "
. . : . a
STATUTCRY INSTRUMENTS ACT AND REGULATIONS MADE PURSUANT TO IT
L3 ) . \' »b < o . 2
1920 ELIZABETH 1T e} “regulation-making authority” means
: ' . anv anthority 'unhonmd to make regu-
oo ) Autions and, with reference to any par-
‘tienlar reculation or propowd regulation,
-, . . " . means the authority that made or pro-
CHAPTER 38 . pows to make the regulation; and -

. o tdy Mstatatary ins!rumgut" means any
males order, resuiation, ordinance, diree-

An Aect 1o provide for the examination,
tion, foam, taral of ¢nts or fees, lotters

. publiecation anl wrutiny of revula-

- tions and other <t stutory xn:tmmcu'n-' vetent, commission, w. rrrant, poclamas
. T ton, Wedaw, rerolittion or ather instru-
I.l.~.\, ;:!. R !:J!h _\[.,3,,' 197” Lo 'f" ;jwmi. nx.ju!c_ n.r c~~l:l}‘\ix~ln-fl

o the execation of , power con-
Ter Mujety by u}w' with the adviceand o ferredv iy or ander an At of Parlia-

sent of the Saate and House of Gom-” ©onewt, by or vnder whick sueli ustia-

n3 of ‘Canada, enucls as follows: < ment a- expres iy anthonzed o be
: . [ T Is-.ive]” !u.pic Groet th }.l-! otherw i v
. NORT TITLE - B than Inate ..-n‘n TIig on ‘un prraen

t . .
-k eT el Gf poers v Taaetions i rela-

ton 10 matter 1o w‘n-u ~mh m-tru-

I Tlm Act may be cited as Lhe Slatulury

Instruments Act. R S Bt relates, or
. Q l\'TT.RPRE;.\;I'lOXi. _ n o G EE O undor the nH!lu:il:\' df 1l
w o, - . (-uunmr i Couneil, otherwise " thun
2. (1) In thia Act, " in the. «\u‘ullvm of a power corderred

. A i by, or vnde- b
(@ ;-rﬁcnlx'il' means prcecnbnl by Dy uder sin At ufl arliiment,

“regulafions made pursunnt to this Act; “~.but docs not ineclude

thy ¢ rh;uh.hon means stalulorv in- (i amy cuch inctrument jeened,
ul'uqut B ‘ T, o o mude or extidilis lu-«l by, u corpor- ST
ade in thi- cxercise nYtlg-gvhh\c ""‘:fl“"““"’ IO o ""d' LRt wi
. r conferrad b) or undu an .\cl of . Pflment ‘"‘"‘\‘ - ! ' .
/ l'~r'l1menl,.or B . (Av the uMnumnt 15 2 r.-;,uhtum
™€) for the contravention of which 4° ©and the ““TP"““"" by whieli it is
“penzhiy. fingjor imprisonment is pre- - oede ds onecthad s uhm-).n. clv ae- g -
sonbed by or undcraan Act of Parlia- ‘ countable, through a Minifer, to

Parianent for { the conduct of it

m-nt, : : - - __
affairs,. or o0 -

and.inchides -a rale, order or rv:gulalio'a‘1
goverzine the praclice or prpeedure. in
any - procecdines “before a- judicial or
quasi-judicial body establiched by or
under an Act of Parliament, and 2ny in- _ " ‘ ;
struinent dwmn«l-xsxmgulauonmmy Covany such’ indrumentjsaed,

other Act of Parliament; S l)u.uh- ore~tablished by o judicial or & ¢
' quasi-judicial body, undess the instea-

ment 35 mbe, ur-lvr or reeulation

(B) the instrament is one for the
contravention of which 1 penalty)
“fine or pmpri~onment IS prese rxlml ¢
by or under an et of Parliameat,

_ . _ S . soverning the practioe or procabice iy -
B : S ) L l i
L ~ o280 ) |
. v = : ' : ) e
, ‘
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L deemed ta be o regalat

N

~

doevedies Ly fore o indicial or guie.
| o ; ! i

jlphl'i:xl 'l.wl\: [ ~|:|h1|~iu-5 II}’, ur Hl!ll-'l‘
Ml et of Porlivoment, N

(V1 sy sucloin-tnmont in g et of
¢ 1.:'“-!:1-'!i||ll
hoanv prie-

e,
Contesd -

whieh, ar in g spoctef el
oF u']u-r |]1»-'§|-~1N.|1- 0' w!
silee exits L Loy ap s
are limited to sdviee o wformativn
tended onlv for s o ot
the nuaking of 4 decision o 1l diter
, ) SR TITE FORyea

S

in

nunation of pedtey,
N ‘o
olany aatter neeessarily

Traladnent
netdvnra) v

MUY )

or
Wil an erbinane - of the Yahon Ter
ritory or tie- No:thwest ‘Territories or

b , .
any anstrarent sued, made o

lished therennder, '

12) T appving paracraph 9 % b
sevtion 1) for#l,e purpese ()fﬁtll(".rﬂ)i"l',l‘ﬂm,}‘
whotther o1 e 0t st it de~eribed 1 -
subparaergy my of. paragraph (dy of
thaet subiction s g reqalittion, such inst -
cment <ifdl e decined to be g statutygy
instriment and-any instrumens accordingiy -
A resmlation shall be
on for all purposes.

determuned. 1o e

'

v T,

‘of this Act.

td

CLAT

AN

EXAMINATION, OF PROPOSKD - HEG s

3. (l)' \\'hnn‘-in; r,cgﬁht.i‘onqn‘ukim: au- 4

thority proposes to make a regualation e

~hall enusc to be forwarded ta the Clerk of
~ the Privy Council three copies of the ;

posed reglation in hoth ofﬁcj.-xl‘ lnn.(':"x::lgi;;.

e

©.{2) Upon. receipt by the Clerk "of the

o vy "Councilyof copics of sa. projused ™

r_«-;:ula!inn",pl‘lrsﬁam to :snbscctimt AN the
Clerk'of the-Privs, Council, 'in €viisult:itign

with the Dejuty f\bﬁ,nislcr of Justice, shally
the propised regulation to enswiel

. .

Texanan
1Y

ﬂll:lt e, Lo
ta¥ stharized by the statute pur- .
suant- hieli-itis’ to be made; -

“g : ’ﬁﬁﬂbt‘i ‘not- constitute an unnsual or
- und@peeté] use of the anthority: pursuant |
ta, aﬁlfnicl_x’iyis to he made; .
T [T ‘docs not trespass pnduly  on
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